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2008- 5 6 | 2018 83 36 | 2028-49 50 | 2039-14 72 | 2051-84 Assignm. | 2057-43 Assignm 
2008- 6 6 | 2018-84 - 36 | 2028-50 48 | 2039-15 72 Ben. Cred. Ben. of C. 
2008- 7 4 | 2018-85 37 | 2028-51 48 | 2039-16 84 § 355 . § 358 
2008- 8 7 | 2018-86 37 | 2028-52 51 | 2039-17 74 | 2051-85. 96 | 2057-44 103 
2008- 9 4 | 2018-87 51 | 2028-53 51 | 2039-19 75 | 2051-86 96 | 2087-45 105 
2009-10 4 | 2018 88 51 | 2029-54 52 | 2040-20 76 | 2051-87 96 | 2058-46 a pl06 
2009-16 5 | 2018-89 87 | 2029-55 52 | 2040-21 77 | 2051-88 96 | 20°8-47 106 
2010-17 5 | 2019-90 38 | 2029-56 3 | 2040-22 77 | 2071-89 97 | 2058-48 106 
2010-18 7 | 2019-91 38 | 2029-57 3 | 2040-23 79 | 2051-90 97 | 2058-49 106 
2010-19 4 | 2019-92 38 | 2030-58 55 | 2040-24 78 | 2051-91 97 | 2058-50 106 
2010-20 7 {| 2019-93 37 | 2030-59. 55 | 2040-25 88 | 2051-92 98 | 2058-51 106 
2010-24 35 | 2019-94 39 | 2030-60 89 | 2040-26 44 | 2051-93 98 | 2058-52 107 
2010-23 7 | 2019-95 39 | 2030-61 55 | 2041-27 44 | 2052-94 98 | 2058-54 108 
2011-24 8 | 2019-93 41 | 2030-62 55 | 2041 28 52 | 2052-95 98 | 209-55 108 
2011-25 10 | 2019-97 ‘ 45 | 2030-63 Fixtures | 2041-29 89 | 2052-96 98 | 2059-56 108 
2011-26 9 | 2019 98 45 § 126 | 2041-30 42> | 2052-97 98 | 2(59-57 109 
2011-27 11 | 2020-99 45 Land. & T. | 2041-31 42 | 2052 $8 99 | 2059-58 109 
2012-29 24 | 2020-1 42 $683 | 2041-32 Land. & T. | 2052-99 99 | 2059 59 109 
2012-30 24 | 2020- 2 50 | 2030-64 Fixtures §§ 1733, 1735 | 2059-1 99 | 2080-60 200 
2012-31 17 | 2020-3 48 § 126 | 2041-33 42 | 2052- 2 99 | 2060-61 Wi 
2012-32 17 | 2020- 4 42 | 2030-65 “i 4 2041-34 3 | 2052- 3 102 | 2060-62 109 
2012-35 13 | 2020-5 42 | 2030 66 54 | 2041-35 52 | 2052- 4 Executions | 2050-63 109 
2012-36 13 | 2020- 6 40 | 2030-67 54 | 2041-36 24 §§ 294-298 | 2060 64 109 
9019-37 13 | 2020- 7 41 | 2030-68 54 | 2042-37 89 | onRe- 5 ce 2061-65 109 
2013-38 13 | 2021- 8 42 | 2031-70 52 | 2042-40 110 | 2052-6 Attachm. | 2061-66 109 
9014-39 14 | 2021-9 42 | 2031-71 56 | 2042-41 110 $608 | 2061-67 109 
2014-40 14 | 2021-10 44 | 2031-72 56 | 2042-42 110 | 2053- § Animals § 69 | 2061-68 112 
2014-41 14 | 2021-11 44 | 2032-73 56 | 2042-43 110 | 2053- 9 102 | 2061-69 112 
2014-43 16) 202112 43 | 2032-74 80 | 2043-44 110 | 2053-10 102 | 2061-70 112 
2014-44 16 | 2021-13 43° | 2082-75 56 | 2043-45 ‘110 | 2053-441 Find. L. G. | 2031-71 113 
2014-45 16 | 2022-14 40 | 2033-76 67 | 2043-46 110 § 15 | 2061-72 113 
2014-46 16 | 2022-15 Chattel M. 2033-77 56 | 2043-47 110 | 2053-13 100 | 2062-73 113 
2014-47 20 (  §§ 284-286 | 2033-78 57 | 2043-48 110 | 2053-14 100 | 2062-74 114 
2014-48 De 2022216 ee 2033-79 56 | 2043-49 110 | 2053-15 100 | 2062-75 114 
2014-49 18 | 2022-17 * ” 2083-80 56 | 2043-50 90 | 2053-16 Land. &T. | 2063-76 114 
2014-50 24 | 2022-18 2033-81 56 | 2043-51 90 §§ 1733, 1735, | 2068-77 11 
2014-51 24 | 2022-19 42 | 2033-82 56 | 2048-52 \ 90 1738, 1739 | 2063-78 109 
2014-52 24 | 2022-20 42 | 2033-83 56 | 2043-53 90 | 2053-17 100 | 2083-79 - 109 
2015-53 24 | 2023-21 42 | 2034-85 81 | 2043-54 91 | 2053-18 100} 2063-80 115 
2015-55 28 | 2023-22 44 | 2034-86 82 | 2043-55 91 | 2053-21 Chattel M. 2083-81 116 
2015-56 28 | 2023-23 52 | 2035-87 57 | 2044-56 92 §§ 301-304, | 2063-82 87 
2016-57 27 | 2023-24 52 | 2035-88 67 | 2044-57 92 388 | 2064-83 119 
2016-58 27 «| 2023-25 52 t 2035-89 64 | 2044-58 92 | 2054-23 * § 301 | 2064 84 118 
2016-59 27 | 2023-26 42 | 2036-90 68 | 2045-60 938 | 2054-24 Pledges | 2064-85 118 
2016-60 27 | 2028-27 41 | 2036-91 64 | 2046-61 93 §116 | 2065-86 118 
2016-61 25 | 2023-28 41 ‘| 2036-92 66 | 2047-62 98 | 2054-26 101 | 2065-87 118 
2016-62 25 | 2023-29 45 | 2036-93 65 | 2047-63 93 | 2054-27 101 | 2065-88 118 
2016-63 29 | 2023-30 45 | 2036-94 63 | 2047-64 93 | 2054-28 101 | 2065-89 118 
2016-64 29 | 2023-31 3 2037-95 57 | 2047-65 98 | 2054-29 Sales § 607 | 2065-90 118 
2016-65 29 | 2024-32 46 | 2037-96 58 | 2048-66 94 | 2054-30 103 | 2068-94 aoa 
2017-66 29 | 2024-33 46 | 2037-97 59 | 2048-67 94 | 2055-31 103 | 2067-95 137 
2017-68 31 | 2024-34 47 | 2087-98 60 | 2048-68 94 | 2055-32 103 | 2067-96 122 
2017-69 31 | 2025-35 47 | 2037-99 61 | 2048-69 94 | 2055-33 104 | 2067-97 124 
2017-70 31 | 2025-36 46 | 2087-1 61 | 2048-70 94 | 2056-34 104 | 2067-98 124 
2017-71 26° | 2025-37 46 | 2037- 2 62 | 2048-72 94 | 2056-35. 104 | 2068-99 124 
2017-72 30 | 2025-38 46 | 2037- 3 83 | 2049-73 94 | 2056-36 104 | 2068- 1 124 
2017-73 22 | 2025-39 46 | 2088- 4 69 | 2049-74 94 | 2056-37 Agency 2068- 2 123 
2017-74 34 | 2026-40 48 | 2038-5 69 | 2049-75 95 $§ 379, 412, | 2068- 3 127 
2017-75 36 | 2026-41 49 | 2038- 6 10 | 2049-76 95 501 | 2068- 4 127 
2017-76 36 | 2026-42 49 | 2038- 7 70 =| 2050-77 95 | 2056-38 < a 2068- 5 128 
2017-77 36 | 2026-43 50 | 2038- 8 70 | 2050-78 94 | 2057-39 103 | 2069- 6 128, 129 
2017-78 36 | 2027-44 50 | 2038- 9 70 | 2050-79 94 | 2057-40 106 | 2069- 7 429 


XX1l 


== 

38 Cye 65 C.J. 

Page Note Sec. 
2069- 8 129 
2069- 9 128 
2069-10 133 
2070-11 134 
2070-12 134 
2070-13 134 
2070-14 136 
2070-15 136 
2071-16 136 
2071-17 188 
_ 2071-18 139 
2071-20 139 
2071-21 145 
2071-22 145 
2071-23 145 
2072-24 146 
2072-25 146 
2072-26 146 
2073-28 147 
2073-29 147 
2073-30 146 
2073-32 146 
2073-33 146 
2073-34 146 
2073-35 150 
2074-36 144 
2074-37 144 
2074-38 144 
2074-39 144 
2074-40 144 
2074-41 144 
2074-42 144 
2074-43 154 
2074-44 153 
2074-45 155 
2074-46 160 
2074-47 155 
2074-48 156 
2075-51 157 
2075-52 161 
2075 53 161 
2075-54 158 
2075-55 158 
2075-56 159 
2076-£9 166 
2076 -60 164 
2078-61 160 
2076-62 167 

39 Cye 65CI3 

Page Note Sec. 
17-1 1 
17- 2 1 
17- 3 1 
17- 4 1 
18-5 1 
18- 6 8 
18-7 1 
18- 8 7 
18- 9 7 
18-10 1 
1§-11 7 
18-12 7 
18-13 ul 
18-14 3 
18-15 & l5a 3 
19-17 y 2 
19-19 1,2 
19-20 2 
19 21 4 
20-22 4 
* 20-23 4 
20-24 4 
20-25 5 
20 26 5 
20-27 5 
20-28 5 
20-29 5 
20-39 8 
20 31 8 
20-31a 8 
21-32 8 
21-83 8 
21-34 8 
21 35 8 
21-36 8 
21-37 8 
21-38 8 
21-39 8 
21-40 8 
21-41 8 
21-42 1,2 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


TROVER AND CONVERSION—Continucd 


(wwe “SS: we —— eee ae 
38 Cyc¢ 65. C.J.) 38 Cye 65 C.J.) 38 Cye 65 CW. 
Page Note Sec. |Page Note See. |Page Note Sec. 
2076-63 167 2084-19 203 | 2098-76 ° 278 
2076-64 170 2085-20 204 | 2099-77 278 
2076-65 170 2085-21 204 | 2099-78 277 
2076-66 170 2085-22 204 2099-79 257 
2076-67 170 2085-23 204 | 2099-80 281 
2076-68 171 2086-24 204 | 2099-81 281 
2077-69 170 | 2086-25 205 | 2099-82 281 
2077-70 172 | 2087-26 205 | 2100-84 281 
2077-71 170 2087-27 205 | 2100-85 281 
2077-73 173, | 2087-29 206 2100-86 281 
2077-74 174 2087-30 207 | 2100-88 ; 249 
2078-75 177 2088-31 208 2100-89 249 
2078 -T7 181 2088-82 208 2100 -90 249 
2078-78 179 2088-83 246 2100-91 249 
2078-79 179 | 2088-34 245 2100-92 254 
2078-81 179 | 2089-35. 282 |} 2100-93 254 
2078-83 183 2089-37 249 | 2100-95 256 
2079-84 183 2089-38 249 | 2101-96~ 258 
2079-85 188 2089-39 248 | 2101-97 258 
2079-86 190 | 2090-40 248 | 2101-98 258 
2080-87 189 | 2090-42 256 2101-99 PAs!) 
2080-88 189 | 2090-47 256 2101- 1 264 
2080-90 191 2099-48 256 | 2101- 2 264 
2080-91 191 | 2090-49 256 2102- 3 264 
2080-92 191 2090 50 256 | 2102- 4 268 
2( 80-93 192 | 2090-52 255 |: 2102- 7 269 
2080-94 192 | 2092-53 255 | 2102- 8 270 
2080 95 184 | 2092-54 255 2102- 9 270 
2080-96 184 | 2092-55 255 | 2102-10 111 
2081-97 184 | 2092-56 247 2102-11 271 
2081-98 184 2093-57 249 2103-12 71 
2081-99 185 | 2093-58 247, 249 2103-13 272 
2081- 1 185 | 2093-59 249 2103-14 272 
2081- 2 185 2094-60 m1 2103-15 273 
2081- 3 185 | 2094-61 252 2104-16 248 
2081- 4 185 | 2095-62 252 2104-17 248 
2081- 5 186 | 2095-63 252 2104-18 282 
2082- 6 186 2096-64 252 2104-19 282 
2082- 7 187 2( 95-65 252 2104-20 283 
2082- 8 Be 2096 -66 274 | 2105-21 222 
2082- 9 2 2097-67 252 2105-22 222 
2083-10 200 2097-68 274 2105-23 222 
2083-11 194 2097-69 275 2105-24 212 
2083-12 194 2097-70 277 2105-25 83 
2083-13 194 |} 2098-73 277 2105-26 87 
2084-14 194 | 208-74 278 | 2105-27 > 87 
2084-16 201 | 2098-75 278 | 2105-28 211 
2084-17 201 
TRUSTS 
39 Cyc 65 C.J 89 Cye 65C.J.| 39 Cye 65 C3 
Pare Note See. | Pare Note Sec. |Page Note Sec. 
22-43 1 26-84 13 32-27 18 
22-44 1 26-85 13 32-28 18 
22-45 al 27-86 13 32-29 18 
22-46 1 27-87 14 32-30 19 
22-47 Charge 11 C. 27-88 14 32-31 19 
J. p 292n 27-89 14 32-32 19 
78 [a] 27-90 14 33-34 20 
22-48 Powers § 1 27-91 14 33-35 20 
23-49 Gifts § 10 27-92 14 33-36 20 
23-50 - Mtg. § 2068 27-93 14 33-37 20 
23-51 2 27-94 14 33-88 20 
23-52 2 27-95 215 33-39 20 
23-53 2 27 96 14 33-40 20 
23 54 2 28-97 14 33-41 20 
23-f5 2 28-99 17 34-42 20 
24-56 2 28- 1 17 34-43 14 
24-57 2 28- 2 1 34-44 14 
24-58 2 28-3 15 34-45 14 
24 59 2 28- 4 15 3448 25 
24-60 2 28- 5 15 384-51 21 
24-61 2 28- 6 15 35-52 46 
24-62 2 28- 7 15 35-53 74 
24-63 2 28- 8 15 35-55 21 
24-64 2 28- 9 15 35-57 22 
24-65 9 28-10 15 35-58 22 
24-66 10 29-11 15 35-59 22 
25-67 10 29-12 15 35-66 24 
25-68 10 29-13 15 35-67 24 
25-69 10 29-14 15 35-68 Aliens § 24 
25-70 10 30-15 15 35-69 es ny 
25-71 ye 242 30-16 16 36-71 24 
25-72. 12 30-17 16 36 -72 24 
25-73 ab) 80-18 16 36-73 24 
25-74 12 30-19 16 36-74 24 
25-75 4) 30-20 16 86-75 24 
25-76 9 31-21 16 36-77 24 
(26-18 i 31-22 16 26 -78 24 
26-79 9 31-23 16 86-79 24 
. 26-80 9 32-24 16 36-80 25 
26-32 9 32-25 18 37-81 25 
26-83 B 82-26 18 37-82 25 


38 Cye 
Page Note 
2105-29 
2105-30 
2105-31 
2105-82 
2105-33 
2105-34 
2105-35 
2106-36 
2106-37 
2105-38 
2106-39 
2106-40 
2107-41 
2107-42 
2107-43 
2107-44 
2107-45 
2107-46 
2107-47 
2107-48 
2107-49 
2107-50 
2107-51 
2107-52 
2107-53 ° 
2107-F4 
2107-55 
2107-57 
21( 7-58 
2107 59 
2108-60 
2108-63 
2108-64 
2108-65 
2108 65 
2108-67 
2108-68 
2108-69 
2108-70 
2108-71 
2108-72 
2108 -73 
2108-74 
2108-75 
2109 -76 
2109-77 
2109-78 


39 Cye 
Pare Note 
37-83 
7-84 
37-85 
37-86 
37-87 
37-89 
37-90 
37-91 
37-92 
38-93 
38-96 
38-97 
38-98 
38-99 
39-1 
39- 2 
39- 3 
39- 4 
39- 5 
39- 6 
39- 7 
39- 8 
39- 9 
40-10 
40-12 
40 -13 
40-14 
40-15 
41-19 
41-20 
41-21 
41-23 
42-25 
42-26 
43-29 
43-30 
43-31 
43-33 
43-34 
43-35, 
44-4) 


XX11f 
38 Cyc 65 CS 
. |Page Note Sec. 
2109-79 229 
2109-80 229 
2109 -81 2°0 
2109-82 230 
2109-83 23 
2109-84 231 
2109-85 23 
2109-86 226 
2109-87 226 
2109-88 23 
2110-89 239 
2110 90 23 
2110-91 235 
2110-92 235 
2110-93 235 
2110-95 235 
2110 96 229 
2110-97 259 
2110-98 238 
2111-99 237 
2111- 1 327 
2111- 2 240 
2111- 4 241 
2111- 5 241 
2111- 9 241 
2111-10 241 
2111-11 Judgm. § 401 
2111-12 ‘ § 142 
2111-13 ‘** §§ 1062, 
1404 
2111-16 241 
2111-17 241 
2112-18 241 
2112-19 241 
2112-20 332 
2112-21 332 
2112-23 2AL 
2112 24 243 
2112-25 244 
2112-26 243 
2113-28 App. & E. 
§ 1651 
2113-32 “$2830 
2113 33 ¢  -§ 28384 
2113-35 sor 852273 
2113-36 « 63 3199 
2113-39 “3 3207 
65 C.J. 
See. 
32 
32 
32 
32 
3. 
32 
32 
32 
33 
34 
33 
33 
33 
150, 185 
217, 223 
35 
35 
35 
35 
35 
35 
35 
36 
36 
36 
36 
36 
37 
oe 
37 
37 
38 
38 
39 
39 
39 
40 
42 
42 
40 
40 


XXIV 


— 
39 Cyc 
Page Note 


54-91 
§4-92 
64-93 
54-94 
54-95 
55-96 
55-97 
55-98 
55-99 
55- 1 
fE- 2 
55- 3 
55- 4 
65- 5 
55- 6 
55- 7 
55- 8 
05- 9 
56 -10 
53-11 
56-12 
56-14 
56-15 
56-16 
53-17 
57-13 
57-20 
57-21 
58-22 
58-23 
58-24 
58-25 
58-27 
58-28 
59-29 
59-30 
60-31 
60-32 
60 -33 
60-34 
60-35 
60-36 
61-37 
61-38 
61-39 
61-40 
61-41 
61-42 
62 43 
62-44 
62-45 
62-46 
62-48 
63-49 


40, 


41, 


rea al| 
65 C.J. 
Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


TRUSTS—Continued 


pee at Toe =o FE ie Ble + Zia 
389 Cyc 65C.3.| 39 Cye G5 C.J.| 39 Cye 
Page Note See. |Page Note Sec. |Page Note 
1-93 69 91- 7 100 104-11 
72-94 69 91- 8 100 104-12 
72-97 72 91- 9 99 104-13 
73-98 72 91-10 98 104-14 
73-99 72 91-13 111 104-15, 
7-1 72 91-14 111 104-16 
73-- 2 70 91-15 lil 105-17 
B- 3 70 91-16 102 105-18 
73- 4 70 92-17 102 105-19 
74-5 71 92-18 104 105 -20 
74-6 val 92-20 102 105-21 
74-7 (fl! 92-21 402 105-22 
75-10 18) 92-22. 112 105-23 
5-11 B 92-23 112 106-24 
75-12 TB 92-24 112 106-25 
75-13 73 92-2 112 106-26 
75-14 yb} 92-29 114 106-27 
15-15 73 93-30 113 106-28 
75-15 73 93 31 113 106-29 
75-17 x6) 93-32 113 106-30 
75-18 73 93-33 113 106-31 
76 -20 74 93-34 113 105-32 
76-21 74 94-35 119 107-34 
76-24 15 94-36 17 107-35 
76-25 75 94-37 120 107-36 
76-26 75 94-38 120 107-37 
76-27 15 95-39 122 108-38 
76-28 75 95-40 120 108-39 
TT-29 75 95-41 117 108-40 
77-30 5 95-42 133 108 -41 
77-31 v6) 95-43 124 108-42 
T7 32 75 95-44 124 108-43 
77-33 76 95-45 124 109-44 
77-34 76 95-46 124 109-45, 
T7-35 76 95-47 124 110-46 
78-3 76 95-48 124 110-47 
79 -38 76 95 -49 124 111-48 
79-39 716 96-50 1383 111-49 
79-40 78 96-51 124 111-50 
79-41 78 96-52 129 111-52 
79-42 78 96-53 124 111-53 
79 -43 78 96-54 125 112-54 
79-44 78 96-5 125 112-55 
80-45 80 97-56 124 112-56 
80-47 80 97-57 124 112-57 
80-48 80 97-58 124 112-£8 
80 49 80 97-59 125 112-59 
20-50 80 97-60 125 113-60 
80-51 88 97-61 124 113-61 
81-52 83 97-62 124 113-62 
81-53 3 97-63 124 113-63 
81-54 83 98-64 124 113-64 
81-55 83 98-65 124 113-65 
81-57 84 98-66 126 113-67 
81-58 84 98-67 126 114 68 
82-59 84 98-68 126 114-69 
82-60 84 98 -69 126 114-70 
82-61 84 98-70 126 114-71 
83-62 84 98-71 127 114-72 
$3-63 84 98-72 127 114-73 
84-64 84 98-73 126 115-74 
84 65 84 99 -74 128 115-75 
84-65 85 99-75 128 115-76 
84-87 85 99-76 128 115-77 
84-63 85 99-77 128 115 -78 
85-69 85 100-78 131 115-79 
85-70 85 100-79 130 115-80 
85-71 85 100-80 133 115-81 
85-72 85 100-81 134 115-82 
85-73 85 101-82 185 116-83 
85-74 86 101-83 135 116-84 
86 75 86 101-84 133 116-85 
86-76 86 101-85 135 116-86 
85-77 86 101-85, 185 116-87 
86-78 86 102-87 135 116-88 
87-79 86 102-88 136 117-89 
88 81 90 102 89 136 117-90 
88-82 91 102-90 ‘186 117-91 
88-86 87 102-91 136 117-93 
89-88 87 102-92 136 117-94 
89-89 87 103-93 136 117-95 
89-93 97 103-94 136 117-96 
89-94 97 103-95 186 117-97 
89-95 84 103-96 136 118-98 
90-97 96 103-97 891 118 99 
90-98 96 103-98 136 118-1 
90-99 98 103-99 186 118- 2 
90- 1 98 1038- 1 186 118- 3 
90- 2 98 104- 5 137 118- 4 
90- 3 98 104- 7 142 118- 5 
90- 4 98 104- 8 143 119- 6 
90- & 100 104- 9 140 119- 8 
91- 6 100 104-10 141 119- 9 


a 
65 C.J. 
See. 


39 Cye 


Pare Note 


120-12 
121-13 
121-14 
121-19 
121-20 
122-21 
122-22 
123-23 
123-25 
123-28 
123-27 
123-28 
123-29 
123-31 
124-33 
124-36 
124-37 
124-38 
124-40 
124-41 
124. 42 
125-44 
125-45 
125-46 
125-47 
125-48 
125-49 
125-50 
125-51 
125-52 
125-53 
125-55 
126-56 
126-57 
126-58 
126-59 
126-60 
126-61 
126-62 
126-63 
126-64 
126. 66 
127-67 
127-68 - 
127-69 
127-70 
127-71 
127-72 
127-73 
128-74 
128-75 
128-76 
123-17 
128-78 
128-79 
129 80 
129-81 i 
130-82 
130-83 
130-84 
130-85 
131-86 
131-87 
131-88 
131-89 
131.90 
181-91 
131-92 
132-93 
132-94 
132-95 
133-96 
133-97 
133-99 
134-1 
134- 2 
134- 3 
134- 4 
134- 5 
134- 6 
134- 7 
134- 8 
135- 9 
135-10 
135-11 
185 -12 
185-13 
135-14 
135-15 
136-17. 
136-18 
136-19 
136-20 


CaS 
65 C.J. 


Sec. 


(BOE 
39 Cyc G5 OS. 
Pare Note Sec. 
126-21 171 
136-22 171 
137-23 171 
137-24 172 
137-25 172 
137-26 171 
138-27 171 
188 -28 171 
128-29 171 
138-30 173 
139-31 173 
140-32 173 
140 -33 Li3s- 
140-34 174 
140-35 174 
140-36 174 
140-37 173 
140 38 173 
140-39 173 
140-40 173 
141-41 173 
141-43 175 
142-44 175 
142-45 175 
142-46 175- 
142-47 175, 
142-48 17 
143-49 177 
143-50 181 
143-51 181 
143-52 177 
143-53 17 
143-54 179 
144-55, 179, 
144-56 179 
144-57 Vi 
144-58 179: 
144-59 179 
145-60 179 
145-61 179 
145-63 168 
145-64 168 
146-66 168, 179 
145-71 184 
147-72 184 
147-73 184 
147-74 180 
147-75 190 
147-76 190 
148-77 | 190 
148-78 190 
148-79 191 
148-81 « ‘ 192 
148-82 192 
149-83 192 
149-84 Guard, & 
W. § 266 
149-85 192 
150-86 192 
150-87 192 
159-88 192 
150-?9 192 
150-91 193 
151-92 193 
151-93 193 
151-94 193 
151-95 193 
151-96 193 
151-98 193. 
181-99 193 
151-1 193, 
152- 2 193. 
152- 3 183 
152- 4 Partn. § 193 
152- 5 oe ce 
aha 6 ee ce 
152- 7 * ss 
152- 8 195 
162- 9 195 
153-10 196 
153-11 196 
153-12 196 
153-17 197 
154-18 197 
154-19 197 
154-20 197 
154-21 199 
154-22 199 
154-23 198 
14-94 198. 
154-25 201 
154-27 201 


39 Cye 
Page Note 
154-28 
155-29 
155-30. 
185-31 
155-382 
156-33 
156-34 
156-35 
156-36 
157-37 
157-38 
157-39 
158-40 
158-41 
158-42, 
158-44 
TES-45 
158-46 
158-47 
158448 
158-49 
159-50 
159-51 
159-52 
159-53 
159 -54 
159-55 
160-56 
160-57 
160-58 
160-59 
160-40 
160-62 
161-64 
161-65 
161-66 
162-67 
162-68 
162-69 
163-70 
163-71 
163-72 
164-73 
164-74 
164-75 
164-76 
164-77 
164-78 
164-79 
164-80 
165 81 
165-82 
165-83 
165-84 
165-85 
166 86 
166-87 
166-88 
166-89 
167-90 
167-91 
167-92 
167-93 
167-94 
167-95 
168 95 
168-97 
168-98 
168-99 
168- 1 
168- 2 
168- 5 
168- 6 
169- 7 
169- 8 
169-10 
169-11 
169-12 
169-13 
169-14 
169-15 
170-17 
170-19 
170-20 
170-21 
171-23 


171-25 


171-26 
171-27 
172-28 
172-29 
172-30 
172-31 


a 

65 C.J. 
Sec. 
201 
201 
201 
201 
150 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


pile 
39 Cye 


Page Note 
172-32 
175-33 
175-34 
176-37 
176-39 
177-40 
177-41 
177-42 
177-43 
178-44 
178-45 
178-46 
178 -47 
178-48 
178-49 
178-50 
179-51 
179-52 
179-53 
179-54 
180-55 
180-56 
180-57 
189-58 
180-59 
180-60 
189-61 
181-62 
181-63 
182-64 
182-66 
184-67 
185-68 
185-69 
185-70 
185-71 
185-72 
185-73 
186-74 
186-75 
187-76 
187-71T 
188-78 
188-79 
188-80 
18)-81 
19-82 
189-83 
189-84 
189-85 
189-85 
1£9-87 
189 -88 
190-89 
190-90 
190-91’ 
190-92 
190 -93 
190-94 
190-95 
190-96 
190-98 


- 191-99 


191- 1 
191- 2 
192- 3 
192- 4 
192- 6 
193- 7 
193- 8 
194- 9 
194-10 
194-11 
194-1 
194- 2 
194- 3 
194- 4 
194- 5 
194- 6 
194-7 
194- 8 
194- 9 
195-10 
195-11 
195-12 
195-13 
195-14 
195-15 
195-16 
196-17 
196-18 
195-19 
196-20 


Gina 

65 C.5. 
Sec. 
220 
220 
220 


TRUSTS— Continued 


39 Cye 
Page Note 
196-21 
196-22 
197-23 
197-24 
197-25 
197-26 
197-27 
197-28 
197-30 
198 31 
198-32 
198-33 
198-34 
198-35 
198-36 
199-37 
199-38 
199-39 
199-40 
199-41 
199-42 
199-43 
199-44 
199-45 
199-46 
199-47 
199-48 
199-49 
199-50 
200-51 
200-52 
200-53 
200-54 
200-55 
200-56 
200-57 
200-58 
200-59 
200-61 
200-62 
201-63 
201-64 
201-65 
201-66 
201-68 
201-69 
201-70 
201-71 
201-72 
201-73 
201-75 
201-76 
201-78 
202-79 
202-80 
202-81 
42-82 
202-83 
203-86 
203-87 
203-88 
203-89 
203-30 
203-91 
203-92 
203-93 
203-96 
203-97 
203-98 
203-99 
203-1 
204- 2 
204- 3 
204- 4 
204- 5 
204- 6 
204- 7 
206- 8 
2(6- 9 
206-10 
206-11 
206-12 
206-13 
206-15 
207-16 
207-17 
207-18 
207-19 
207-20 
207-21 
207-22 
208-23 
208-24 


(See 
65 C.J. 
Sec. 
262 
247 
247 
247 
247 
248 
248 
248 
249 
250 
250 
248 
248 
241 
256 
256 
256 


263 
Mtg. § 393 
263 
252 
263 
263 
263 
263 
730 
734 
734 
720 
730 
vED) 
730 
7350 
264 
264 


286, 303 


es) ee 


39 Cye 
Page Note 

208-25 
208-26 
209-27 
210-29 
210-30 
211-31 
211-32 
211-33 
211-34 
212-35 
212-36 
212-37 
212-38 
212-39 
213-41 
213-42 
213-44 
218-45 
213-47 
213-48 
214-49 
215-50 
215-51 
215-52 
216-53 
216-54 
217-55 
217-56 
217-57 
217-58 
217-59 
218 -60 
218-62 
218-63 
219-64 
219-65 
219-66 
219-68 
220-69 
222-70 
222-71 
222-72 
222-73 
222-74 
223-75 
223-76 
223-17 
223-78 
223-79 
223-81 
223-83 
224-84 
224-85 
224-86 
224-87 
225-88 
225-89 
225-90 
225-91 
226-92 
226-93 
226-94 
226-95 
226-56 
226-97 
226-98 
226-99 
227- 1 
227- 2 
227- 3 
227- 4 
228- 5 
228- 6 
228- 7 
228- 8 
228-10 
228-11 
228-12. 
228-13 
228-14 
229-15 
229-16 

29-17 
229-18 
229-19 
230-20 
230-21 
230-22. 
230-23 
230-24 
230-25. 
230-26 
230-27 


pots 
65 C.J. 


278, 


RETR 


Sec. 
274 
281 
281 
282 
282 
275 
275 


39 Cye 65 C.J. 


Page Note Sec. 
230-28 287 
230-30 £8 
231-81 Deeds § 311, 

Wills 
231-32 288 
231-34 289 
231-35 289 
232-36 289 
233-37 2°9 
233-38 289 
223-40 291 
233-41 291 
233-42 291 
233-43 291 
233-44 291 
233-45 291 
233-46 291 
234-47 292 
234-48 292 
234-49 292 
234-50 802 
234-51 302. 
234-52 302 
234-53 29) 
234-54 302 
234-55, 297 
234-56 301 
234-57 201 
225 58 303 
236-59 303 
236-61 303 
236-62 303 
236-63 293 
236 64 303 
237-65 303 
237-66 , 204 
237-67 204 
237-68 304 
237-69 305 
237-70 306 
237-71 307 
238-72 307 
238-73 307 
238-74 307. 308 
238-715 307, 308 
238-76 307, 308 

| 6238-77 307, 308 
229-78 307 
239 79 308 
229-80 308-311 
240-81 30 
240-82 208 
240 83 308 
240-85 319 
241-87 308 
242-88 308 
242-89 302 
242-90 3(7 
242-91 312 
242-92 312 
243-93 312 
243-94 317 
243 95 317 
243-96 318 
243-S7 318 
243-98 318 
243-99 318 
243- 1 319 
243- 2 319 
244- 3 319 
244- 4 319 
244- 5 263 
244- 6 323 
244- 7 323 
244- 8 323 
244- 9 3238 
245-10 323 
245 -11 323 
245-12 323 
245-14 324 
246-15 323 
246-16 323 
246-17 284 
246-18 325 
246-19 325 
247-21 326 
247-22 326 
247-23 326 
247-24 Infants § 28 
247-25 327 
247-26 328 
247-27 329 
247-28 331 


——“— 
39 Cye 


Page Note 
247-29 
247-30 
247-31 
248-32 
248-33 
248-34 
248-35, 
248-36 
248-37 
248-38 
242-39 
249-40_ 
249-41 
249-42 
245 43! 
250-44 
250-46 
250-47 
250-48 
250 49 
250-50 
250-51 
250-52 
250-53 
251-54 
271-55 
251-55 
251-57 
251-58 
251-59 
251-60 
251-61 


xXV 


aA 


(ican th 
65 C.J. 


343, 


Sec. 
333 
332 
332 
334 
334 
336 
337 


Xxvi 


39 Cye 
Pave Note 
259-30 
259-31 
259-32 
259-33 
259-35 
259-36 
259 37 
259-38 
259-39 
260-40 
260-41 
260-42 
260-43 
260-44 
260-45 
260-46 
260-47 
260-48 
260-49 
261-51 
261-53 
261-54 
262-55 
262-56 
262-57 
262-58 
262-59 
262-60 
262-61 
262-62 
262-63 
262-64 
262-65 
262-66 
262-67 
263-68 
263-69 
263-70 
263-71 
263-72 
264-73 
264-74 
264-75, 
264-76 
264-77 
264-78 
265-79 
265-80 
265-81 
265 -82 
265-83 
265-84 
266-86 
266-87 
267-88 
267-89 
267-90 
267-91 
267-92 
267-93 
267-94 
267-95 
268-96 
268-97 
268-98 
268-99 
268- 1 
268- 2 
268- 3 
268- 4 
268- 5 
268- 6 
268- 7 
268- 8 
269- 9 
269-10 
269-11 
269-12 
269-13 
269-14 
269-15 
269-16 
269-17 
269-18 
269-19 
269-20 
270-22 
270-23 
270-24 
270-25 
271-381 
271-32 
271-33 


65 C.J. 


Sec 
433 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


39 Cye 
Page Note 
271-34 
272-35 
272-36 
272-38 
272-39 
272-40 
272-41 


» 272-42 


272-43 
272-44 
273-45 
273-46 
2738-47 
273-49 
273-50 
274-51 
274-52 


© 274-53 


274-54 


, 274-55 


274-56 
275-57 
275-58 
275-59 
275-60 
275-61 
275 -62 
275-63 
275-64 
275-65 
276-66 
276-67 
276-68 
276-69 
276-70 


» 276-72 
| 276-73 
: 276-74 


276-15 
276-76 


| 276-77 
| 277-78 


277-719 
277-80 


| 277-82 


278-83 


| 278-84 


279-85 


| 279-86 


279-87 
279-88 
280-89 


| 280-90 


280-91 
280-92 
280-93 
280-94 
281-95 
281-96 
281-97 


F 281-98 


281-99 
281-1 
281- 2 
281- 3 
281- 4 
281- 5 
281- 6 
281- 7 
282- 8 
282- 9 
282-10 
282-11 
283-14 
283-15 
283-16 
283-17 
283-18 
283-19 
283-20 
284-21 
284-22 
284-23 
284-24 
284-25 
284-26 
284-27 
284-28 
284-29 
284-30 
285-31 
285 32 
285-35 


65 C.J. 


Sec. 
351 
339 
339 
350 
350 
350 
350 
350 
350 
350 
351 
352 
354 
350 
350 
350 
350 
350 
350 
358 
358 
359 
359 
360 
360 
368 
361 
361 
361 
361 
361 
367 
867 
367 
367 
408 
408 
408 
408 
368 
368 
368 
369 
369 
372 
382 
376 
376 
376 
373 
373 
373 
373 
3875 
375 
375 
375 
390 
390 
390 
390 
390 
390 
378 
377 
377 
377 
378 
378 
380 
879 
380 
381 
339 
383 
383 
384 
384 
884 
386 
386 
386 
387 
387 
388 
388 
388 
388 
408 
408 
409 
410 
410 
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_——— 


A$ 
39 Cye 


Pare Note 
285-34 
285-35 
285-36 
285-37 
285-38 
285-39 
285-40 
286-41. 
286-44 
286-47 
287-49 
287-50 
287-51 
287-52 
287-53 
288-54 
288-55 
288-56 
288 -57 

283-58 
288-59 
288-60 
288-61 
289 -62 
289-63 
289-64 
289-65 
289-66 
289-67 
289-69 
289-70 
289-71 
289-72 
289-73 
290-74 
290-75 
290-76 
290-77 
290-78 
290-79 
290-80 
291-84 
291-94 
292-95 
292-96 
292-97 
292-98 
292- 1 
293- 3 
294- 4 
294— 5 
294- 6 
294- & 
294- 9 
295-10 
295-11 
295-12 
295-13 
296-15 
296-16 
296-17 
296-19 
296-20 
297-22 
298-23 
298-24 
298-25 
298-26 
298-27 
298-28 
298-29 
298-30 
300-35 
300-36 
800-37 
300-88 
300-40 
301-41 
302-44 
302-45 
802-46 
303-47 
303-48 
303-49 
803-50 
304-51 
304-52 
304-53 
304-55 
305-56 
805-57 
305-58 
305-59 


get eS 
65 C.J. 


Sec. 
410 


39 Cyc 
Page Note 
305-60 
306-61 
306-62 
306-63 
306-64 
306-65 
806-66 
306-67 
307-71 
307-72 
307-73 
307-74 
3807-75 
308-76 
308-77 
308-78 
308-79 
808-80 
808-81 
308-82 
309-83 
309-84 
809-85 
310-86 
310-87 
310-88 
311-89 
312-90 
312-91 
312-93 
312-94 
313-95 
313-96 
313-97 
314-98 
314-99 
314- 1 
314- 2 
314- 3 
314- 4 
315- 7 
315- 8 
315-11 
315-12 
315-13 
315-14 
315-15 
315-16 
315-17 
315-18 
316-20 
316-21 
316-22 
316-23 
316-24 
316-25 
317-26 
317-27 
317-28 
317-29 
318-30 
318-31 
319-32 
319-33 
320-36 
320-39 
820-40 
821-41 
321-42 
821-44 
821-45 
321-46 
322-47 
322-48 
322-49 
322-50 
323-51 
323-52 
328-53 
323-54 
823-56 
323-57 
324-58 
324-59 
325-60 
325-61 
325-62 
326-63 
326-64 
326-65 
326-66 
326-67 
326-68 


(APS 
65 C.J. 


Sec. 
529 
529 


A 


Saat 
39 Cyc 


Page Note 
326-70 
326-71 
827-12 
327-73 
327-74 
328-715 
329-76 
329-TT 
329-78 
329-79 
330-80 
330 81 
330-82 
330-83 
330-84 
330-85 
330-86 
331-87 
331-88 
331-89 
331-90 
331-91 
331-92 
331-93 
331-94 
331-95 
331-96 
332-97 
332-98 
332-99 
3338- 1 
333- 3 
333- 4 
333- 5 
333- 6 
333- 7 
333- 8 
334- 9 
334-11 
334-12 
334-14 
335-15 
335-17 
335-18 
335-19 

35-20 
335-21 
335-22 
336-23 
336-24 
336-26 
336-27 
337-28 
337-29 
337-30 
337-31 
337-33 
837-34 
338-35 
338-36 
338-37 
538-38 
338-40 
338-41 
339-42 
339-44 
339-45 
339-46 
340-47 
340-48 
840-49 
340-50 
340-51 
340-52 
340-53 
340-55 
341-56 
341-57 
841-58 
341-59 
341-60 
341-61 
341-63 
341-64 
342-65 
342-67 
342-68 
342-69 
342-70 
343-71 
343-72 
844-73 
344-74 


39 Cye 
‘age Note 
344-75 
344-76 
344-77 
344-78 
344-79 
344-80 
345-81 
345-82 
345-83 
345-84 
345-85 
345-86 
345-87 
345-88 
345-89 
345-90 
345-91 
345-92 
345-93 
346-97 
346-98 
346-99 
347- 1 
347- 2 
347- 3 
347- 4 
347- 5 
347- 6 
347- T 
347- 8 
348- 9 
348-10 
348-11 
348-12 
349-13 
349-14 
349-15, 
349-16 
350-17 
350-18 
350-19 
350-20 
350-21 
351-22 
351-23 
351-24 
351-25 
351-26 
351-27 
352-28 
352-29 
352-20 
352-31 
352-32 
352-34 
352-35 
353-36 
354-37 
354-38 
354-39 
354-40 
854-41 
354-42 
355-45, 
355-46 
355-47 
355-48 
855-49 
355-50 
855-51 
355-52 
355-53 
355-54 
355-55 
356-57 
356 58 
356-59 
356-61 
356-62 
356-63 
357-65 
257-86 
357-67 
358-68 
358-69 
358-70 
358-71 
358-72 
358-73 
358-74 
358-75 
358-76 
358-77 


OSS 
65 C.J. 


Sec. 
590 
590 
590 
560 
591 
591 
591 
593 
593 
593 
593 
593 
593 
593 
593 
593 
593 
593 
593 
594 
594 
594 
594 


~ 


39 Cye 
Page Note 
359-79 
359-81 
359-82 
360-83 
360-84 
360-85 
360 86 
360-87 
360-88 
360-89 
360-90 
361-91 
361-92 
361-93 
361-95 
361-96 
361-97 
361-98 
361-99 
362-1 
362- 2 
362- 3 
362- 5 
362- 6 
362- 8 
362- 9 
362-10 
362-11 
362-12 
363-13 
363-14 
363-15 
363-17 
363-18 
363-19 
363-20 
363-21 
363-22 
363-23 
363-24 
363-25 
364-26 
364-27 
364-28 
364-29 
364-30 
364-32 
364-33 
365-34 
365-35 
365-36 
365-37 
865-39 
365-40 
365-41 
365-42 
365-43 
365-44 
365-45 
366-46 
366-47 
366-48 
366-49 
366-50 
366-51 
366-52 
366-53 
366-54 
367-55 
367-56 
367-57 
367-58 
368-59 
358-60 
368-61 
368-62 
368 -63 
369-64 
369-65 
369-67 
370-68 
370-69 
370-70 
370-71 
371-72 
371-73 
371-14 
371-75 
371-76 
371-78 
372-79 
372-80 
372-81 


See. 
625 
625 
625 
625 
628 
628 
630 
630 
630 
630 
630 
629 
629 
605 
631 
631 
631 
631 
631 
631 
631 
631 
632 
632 
632 
632 
632 
632 
632 
632 
632 
632 
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a Se ee a 
65 C.J.| 39 Cye 


Page Note 
373-82 
378-83 
373-84 
8738-85 
373-86 
373-87 
373-88 
373-89 
373-90 
373-91 
3738-92 
373-93 
373-95 
374-96 
374 97 
374-98 
3874-99 
875- 1 
375- 3 
375- 4 
375- 5 
375- 6 
375- 7 
375- 8 
376-10 
376-11 
376-12 
376-13 
376-15 
376-16 
376-17 
376-18 
377-19 
377-20 
377-21 
377-22 
377-23 
377-25 
378-26 
378-27 
378-28 
378-29 
378-30 
378-31 
378-32 
378-33 
379-34 
379-35 
379-36 
379-37 
379-38 
380-39 
380-40 
381-41 
331-42 
381-43 
381-44 
381-45 
381-46 
381-47 
381-48 
381-49 


' 381-50 


381-51. 
382 53 
382-54 
382-55 
383-56 
383-58 
384-59 
384-60 
384-61 
384-62 
384-63 
384-64 
384-65 
384-66 
884-67 
385-68 
385-69 
305-70 
385-71 
385-72 
385-73 
385-74 
385-75 
386-76 
386-77 
386-78 
386-79 
386-80 
386-81 
387-82 


pes) 
65 C.J. 


Sec. 
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39 Cye 
Page Note 
387-83 
387-85 
387-86 
388-87 
388-88 
388-89 
389-90 
889-91 
889-92 
389-93 
389-94 
389.95 
389-96 
890-98 
390-99 
390-1 
390- 2 
391- 3 
391- 4 
391- 5 
391- 6 
392- 7 
382- 9 
892-10 
392-11 
392-12 
392-13 
392-14 
392-15 
893-16 
393-17 
393-18 
393-19 
393-21 
393-22 
393-23 
893-24 
393-25 
394-26 
394-27 
394-28 
894-29 
395-32 
396-33 
896-34 ' 
596-35 
396-36 
396-37 
396-38 
397-39 
397-40 
397-41 
398-42, 
398-43 
398-44 
398-45 
398 -46 
398-47 
399-48 
399-49 
399-50 
399-51 
399-52 
400-53 
400-54 
400-55 
400-56 
400-57 
400-58 
400-59 
401-60 
401-61 
401-62 
401-63 
401-64 
402-65, 
402-66 
402-67 
402-68 
402-69 
402-70 
403-71 
403-72 
403-73 
403-74 
403-75 
403-76 
403-77 
403-78 
403-79 
404-80 
404-81 
404-82 


foes 
65 C.J. 


Sec. 
662 
664 
664 
664 
666 
664 
638 
668 
668 
669 
669 
670 
670 
672 


39 Cye 
Page Note 
404-83 
404-84 
404-85 
404-86 
404-87 
404-88 
404-89 
404~90. 
404-91. 
405-92 
405-93 
405-94 
405-95 
405-96 
405-97 
405-98 
405-99 
406- 1 
406- 2 
406- 3 
406- 4 
406- 5 
406- 6 
406- 7 
407- 8 
407- 9 
407-10 
408-11 
408-12 
408-13 
408-14 
408-15 
408-16 
408 -17 
408-18 
408-19 
408-20 
408-21 
408-22 
409-24 
409-25 
409-27 
409-28 
409 -29 
410-30 
410-32 
410-33 
410-34 
410-35 
411-38 
411-39 
411-40 
412-41 
412-42 
412-43 
412-44 
412-45 
412-46 
413-47 
413-48 
413-49 
413-50 
414-51 
414-52 
414-53 
414-54 
414-55 
414-56 
415-57 
415-58 
415-59 
415-60 
416-61 
416-62 
416-63 
416-64 
417-65 
417-66 
417-6T 
417-68 
418-69 
418-70 
418-71 
418-72 
418-73 
418-75 
418-76 
418-77 
418-78 
419-80 
419-81 
420-82 
420-83 


GSS 
65 C.J. 


Sec. 
685 


39 Cye 
Page Note 
420-84 
420-85 
420-87 
421-88 
421-89 
421-90 
421-91 
421-92 
421-93 
421-94 
422-95 
422 -96 
422-97 
422-98 
422-99 
422- 1 
423- 2 
423-4 
423- 5 
423- 6 
423- 7 
423- 8 
423- 9 
424-10 
424-11 
424-32, 
424-13 
424-14 
424-15 
424-16 
424-17 
425-19 
425-20 
426-21 
426-22 
426-23 
426-24 
426-25 
426-26 
426-27 
427 28 
427-29 
427-30 
427-31 
427-32 
427-33 
427-34 
428-36 
428-37 
422-38 
428 39 
428-40 
429-41 
429-42; 
429-43 
429-44 
430-45 
430-46 
430-47 
430-48 
420-49 
480-50 
430 -51 
430-52 
430-53 
431-54 
431-55 
431-56 
431-57 
431-58 
432-59 
432-60 
432-61 
432-62 
433-63 
433-65 
433-66 
433-67 
434-68 
434-69 
435-70 
435-71 
435 -72 
435-73, 
436-74 
436-75 
426-76 
437-78 
437-79 
437-80 
438-82 
438-83 
438-85 


ae 
65 C.J. 


Sec. 


39 Cyc 


Page Note 


438-87 
435-88 
439-90 
439-91 
439-92 
440-93 


XXX 
| —*_ PS 

89 Cye 65 C.J.) 39 Cye 65 C.J.| 39 Cye 

Page Note Sec. |Page Note Sec. |Page Note 
639-64 996 642-90 999 645-16 
639-65 996 642-91. 1000 645-18 
639-66 996 642-92 1000 645-20 
639-67 996 642-93 1000 645-21 
640-68 996 642-94 1000 645-22 
640-69 996 642-95 1000 645-23 
640-70 997 643-96 1001 646-26 
640-71 997 643-97 1001 646-27 
640-72 997 643-98 1001 646-28 
640-73 997 643-99 1001 646-29 
640-74 997 643- 1 1001 646-30 
640-75 997 643- 2 1001 647-31 
640-76 $97 643- 3 1001 | 647-32 
640-77 997 643- 4 1001 647-33 
641-80 aeied 643- 5 1001 647-34 
6§41-81 997 644- 7 1002 648-35 
641-82 997 644- 8 1002 648-37 
641-83 997 644- 9 1002 648-38 
641-84 998 644-10 1002 648-39 
641-85 998 644-11 1002 648-40 
641-86 998 644-12 1002 648-41 
641-87 998 644-13 1002 648-42 
641-88 998 644-14 1002 648-43 
641-89 999 644-15 1002 

Jp aS aN A es 

38 Cye 65 C.J.) 38 Cye 65 C.3.| 38 Cye 

Pace Note Sec. |Page Note See. |Page Note 
362- 2 df 370-62 30 377-17 
362- 3 1 370-63 30 377-18 
362-4 2 370-64 3 377-21 
363- 5 2 370-65 30 378-22 
3635 7 Toll §1 370-66 30 378-23 
363- 8 3 370-67 30 378 -25 
363-10 3 370-68 30 378-29 
363-12 5 370-69 30 378-30 
363-14 5 371-70 31 378-31 
363-15 6 371-71 3) 378-32 
363-16 7 371-72 31 379-33 
364-17 6 871-73 31 379-34 
364-19 6 371-74 dl | 379-35 
364-20 6 371-75 31 379-36 
364-21 6 371-76 31 379-37 
364-22 6 372-77 31 379-38 
365-23, 7 372-78 31 379-39 
365-24 9 872-79 31 380-40 
365-25 9 372-80 31 880-41 
365-26 9 372-81 32 380-42 
365-27 9 372-82 32 380-43 
366-28 9 372-83 32 380-44 
366-29 8 373-84 32 880-45 
366-30 8 373-85 32 821-46 
366-31 40 3738-86 32 38147 
366-34 11 373-87 82 381-48 
366-35 11 373-88 32 381-49 
366-36 11 378-89 33 381-50 
367-37 11 373-90 3 381-52 
867-38 11 3738-91 3 381-53 
367-39 15 873-92 33 381-54 
367-40 16 874-93 33 381-55 
367-41 17 874-94 34 382-56 
368-42 17 374-96 34 382-57 
368-43 17 3874-97 34 882-58 
368-44 18 374-98 34 382-59 
368-45 18 374-99 34 382-60 
368-46 18 375-1 84 882-61 
368-47 18 375- 2 34 382-62 
368-48 18 375- 3 34 383-63 
368-49 18 375- 4 34 383-64 
368-51 18 375- 5 34! 383-65 
268-52 18 375- 6 34 383-66 
368-53 18 375- 8 35 883-67 
368-54 20 376- 9 35 883-68 
369-55 20 376-10 38 384-69 
369-56 Corp. § 2101 376-11 36 284-70 
369-57 21 376-12 ye 384-72 
369-58 21 376-13 389 384-74 
ee afar B | BER 
vbu- 1 
370-61 21 40 384-76 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


TRUSTS—Continued 


(Ge eS 
65 OS 


Sec. 
1002 
1003 
1004 


(ae 

39 Cyc 65 C.J. 
Page Note Sec. 
648-44 1008 
648-45 1008 
649-46 1008 
649-47 1008 
649-48 1008 
649-49 1008 
649-50 1009 
649-51. 1009 
649-52 1009 
649-53 1009 
649-55 1010 
649-57 1011 
649-58 1011 
649-59 1011 
649 -60 1011 
650-61 1011 
650-62 1012 
650-63 1012 
650-64 1012 
650-65 1012 
650-66 1013 

650-67 1013 - 
650-68 1013 


39 Gye 
Page Note 
650-69 
650-70 
651-71 
651-72 
651-73 
651-74 
651-75 
651-76 
651-77 
651-78 
651-80 
651-81 
651-82 
651-83 
652-85 
652-86 
652-87 
652-88 | 
652-89 
652-90_ 
652-91 
652-92 
652-93 


TOLL ROADS (TURNPIKES AND TOLL ROADS) 


38 Cye 65 C.J. 
Page Note Sec. 
384-77 49 
385-78 49 
385-80 52 
385-81 52 
388-82 54 
386-83 54 
386-84 54 
386-85 55 
386-86 Ey 
387-87 55 
387-88 54 
387-89 54 
387-90 54 
387-91 56 
387-92 _ 56 
387-93 56 
388-94 61 
888-95. 61 
388-97 23 
388-98 3 
388 99 23 
388- 1 3 
388— 2 23 
389- 3 23 
389- 4 23 
389- 5 wees 
589- 6 23 
389- 7 24 
390- 8 Mandamus ~ 

§ 508 
390- 9 24 
390-10 24 
390-11 24 
390-12 24 
390-13 24 
390-14 24 
890-15 24 
390-16 24 
391-17 24 
391-18 24 
391-19 25 
391-20 25 
391-21 25 
391-22 25 
391-23 62 
392-24 62 
392-26 62 
392-27 62 
892-28 62 
392-29 62 
392-30 63 


38 Cye 
Page Note 
392-31 
892-32 
392-34 
392-35 
392-37 
393 -38 
393-39 
393-40 
393-41 
393-42 
393-43 
893-44 
393-45 
393-46 
393-47 
394-48 
394-49 
394-50 
394-51 
394-52 
894-53 
394-54 
395-55 
395-56 
395-57 
395-58 
395-59 
395-60 
395-61 
396-62 
396-63 
396-64 
396-65 
396-66 
396-67 
396-68 
396-70 
397-71. 
397-72 
397-738 
897-74 
397-75 
397-76 
897-77 
397-78 
398-79 
398-80 
898-81 
398-82 
398-83 
398-84 


—— 
65 C.J.| 39 Cye 
Sec. |Page Note 
1014 652-94 
1014 653-95 
1014 653-96 
1014 653-97 
1014 653-98 
1014 653-99 
1015 653- 1 
1015 653- 2 
1016 653- 3 
1016 653- 4 
1017 6°3- 5 
1017 | 653-6 
1017 653- 7 
1017 653- 8 
1018 653- 9 
1018 653-10 
1018 653-11 
1019 653-12 
1019 653-13 
1019 654-14 
1020 654-15 
1020 654-16 
1020 654-17 
65 C.J.| 38 Cye 
Sec. |Page wote 
63 398-85 
63 398-85 
88 398-87 . 
63 398-88 
65 398 89 
66 399-90 
66 899-91 
65 399-92 
66 399-93 
66 399 94 
66 399-95, 
66 399-96 
66 400-97 
66 400-98 
67 400 99 
67 400- 1 
67 400- 2 
67 400- 3 
67 400- 4 
67 400- 5 
68 400- 6 
68 400- 7 
68 401- 8 
68 401- 9. 
68 401-10 
68 401-11 
68 402-12 
68 402-13 
68 402-14 
68 402 15 
68 402-16 
68 402-17 
68 42-18 
68 403-19 
68 403-20 
70 403-21 
71 403-22 
71 403-23 
fi 403-24 
B 403-25 
3B. 403-26 
73° 403-27 
3 404-28 
3 404-29 
2 404-30 
73 404-31 
B 404-32 
73 404-33 
75 405-34 
v6) 405 35 
xe) 405-36 


39 Cye 
Pave Note 
- 676-1 

676- 2 

676- 3 
676- 4 
676- 5 
676- 6 
676- 7 
676- 8 


692-1 
693- 2 
693- 3 
693- 4 
693- 5 
693- 6 
693- 7 
694- 8 
694-9 
694-10 
694-11 
694-12 
694-13 
695-14 
695-15 
695-16 
695-17 
695-18 
695-19 
698-20 
696-21 
696-22 
696-23 
696-24 
698-25 
696-27 
696-28 
693-29 
696-30 
697-31 
697-32 
697-33 
697-34 
697-35 
697-36 
697-37 
697-38 
697-39 


~ 697-40 


697-41 
697-42 
697-43 
. 697-44 
697-45 
698 46 
698-47 
698-48 
698-49 
693 50 
698-50a, 
698-50b 
698-50c 
698-50d 
698 50e 
699-50h 
699-51 
699-52 
699-53 
689 54 
700-55 
700-56 
700-57 
70-58 
700 59 
700-60 
700-61 
700-63 
700-64 
700-65 
701-66 
701-68 
701-49 
701-70 
701-71 
701-72 
1-73 
701-74 
701-75 
701-76 
102-17 


eS 
65 C.J. 


See. 


Re eee 


OCANQNTAIUNNTP PIP POP D NNN HR 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


39 Cye 


Page Note 


676-10 
677-11 
677-12 
677-15 
677-16 
677-17 
677-18 
677-19 


702-78 
702-79 
702-794 
702-79b 
702-79¢ 


702-80 
702-81 
703-82 
703-83 
703-84 
703-85 
703-86 
703-87 
703-88 
705-€9 
705-90 
705-91 
705-93 
705-94 
705-95 
705-96 
705-97 
705-98 
705-99 
706- 1 
7T06- 2 
706— 3 
T06— 4 
706- 6 
706- 7 
706- 8 
705— 9 
707-10 
707-11 
707-12 
W07-13 
707-14 
707-15 
707-16 
707-17 
707-18 
708-19 
708-23 
708 -24. 
708-25 
709-26 
709-27 
709-28 
709-29 
709-30 
709-31 
709-32 
709-33 
709-34 
709-35 
710-36 
710-37 \ 
710-38 
710-39 
710-40 
710-41 
710-42 
710-43 
710-44 
711-45 
711-46 
711-47 
711-48 
711-49 
712-51 
712-53 
712-54 
712-55 
712-56 
712-57 
712-58 
712-59 
712-60 
712-62 


a 
65 C.J. 


See. 
j-2 


weompuwsewe 


UNDERTAKINGS 
YH" 
39 Cye 65 C.J.| 39 Cye 
Page Note Sec. |Page Note 
677-20 9 678-29 
677-21 4 678-30 
677-22 4 678-31 
678-23 4 678-32 
678-24 4 678 -33 
678-25 5 679-35 
678426 5 679-37 
678-27 “6 679-38 
UNITED STATES 
713-63, 47 722-49 
713-64 47 722-50 
713-65 47 722-51 
713-66 47 722-53 
713-67 48 722-54 
713-68 48 723-55 
713-69 48 728-56 
713-70 49 723-58 
713-71 49 723-59 
714-72 50 724-60 
714-73 50 724-61 
714-74 50 724-63 
714-75 50 724-65 
714-76 50 725-67 
714-77 50 725-68 
714-79 51 725-69 
714-80 51 725-70 
714-81 51 725-71 
714-82 51 725-72 
714-83 51 725-73 
715-84 51 726-74 
715-85 51 726-76 
715-86 51 727-17 
715-87 51 727-78 
715-88 51 727-79 
715-89 51 727-80 
715-90 52 727-81 
715-91 52 727-82 
715-92 52 727-83 
715-93 52 727-84 
716-94 52 727-85 
716-95 52. 727-86 
716-96 52 727-87 
716-97 52 727-88 
716-98 54 727-89 
717-1 54 | 728-90 
T17- 2 53 728-91 
T17- 3 §3 728-93 
T17- 4 53 728-94 
T17- 5 53 728-95 
T17- 6 Be) 728-96 
W17- 7 53 728-97 
718- 8 54 728-98 
718- 9 55 728- 1 
718-10 55 728- 2 
718-11 55 728- 3 
718-12 54 729- 4 
718-13 54 729- 5 
718-14 53 729- 6 
718-16 56 729- 7 
718-17 59 729- § 
718-18 59 729- 9 
719-19 58 729-10 
719-20 58 729-11 
719-21 58 730-12 
719-22 58 730-13 
719-23 58 730-14 
719-24 59 730-15 
719-25 59 730-16 
720-26 59 730-17 
720-27 59 730-18 
720-28 cat!) 730-19 
720-29 60 730-20 
720-30 56 730-21 
720-32 61 730-22 
720-33 61 731-23 
720-2 61 731-24 
720-3 61 731-25 
720-36 61 731-26 
721-37 61 731-27 
721-38 61 731-28 
721-39 61 731-29 
721-41 62 732-30 
721-42 62 732-31 
721-43 62 732-31a 
721-44 62 732-32 
721-45 62 732-33 
722-46 62 732-34 
722-47 62 732-35 
722-48 62 732-36 


—— — eS A 
65C.J.| 39 Cye 65 C.J3.| 39 Cye 
Sec. |Page Note Sec. |Page Note 
6 679 -3 8 679-47 
6 679-40 rat 679-50 
6 679-41 1 680 52 
6 | 679-42 4 680-53 
6 | 679-43 12 | 680-54 
7 679-44 12 680-55 
i 679-45 43 =| 680-56 
7 | 679-46 13 680-57 
62 732-37 85 744-25 
62 | °732-38 85 744-27 
62 | °732-39 92 745-28 
63 732-40 92 T4529 
65 733-41. 92 745-30 
65 733-42 92 745-31 
65 733-43 92 745-32 
64 733-44 92 745-33 
65 733-45 92 745-34 
65 733-46 93 745-35 
64 734-47 93 745-36 
67 734-48 93 745-37 
68 734-49 93 745-38 
68 734-50 93 745-39 
69 734-51 3 745-40 
69 734-52 93 746-41. 
70 | 734-53 93 746-42 
70 735-56 93 746-43 
71 | 735-58 95 746-44 
7 735-59 95 746 45 
72 7235-60 95 746-46 
73 | 735-61 96 746-47 
7B 735-63 96 748-48 
73 | 736-64 96 746-49 
15 736-65 96 746-51. 
75 736-66 96 746-52 
15 736-67 96 747-53 
1 736-68 96 747-54 
15 735-69 95 | 747-56 
D 736-70 95 | 747-57 
v9 736-71 95 747-58 
76 736-72 97 747-59 
76 736-73 97 | 747-60 
76 137-74 * 747-61. 
76 137-15 97 747-62 
76 737-76 97 747-63 
76 737-17 97 748-64 
16 737-18 97 748-65 
76 737-79 97 748-65 
7% | 737-80 97 748-67 
ie NES 97 748-68 
TT | 737-82 97 748-69 
77 738-84 98 748-72, 
77 738-85 98 TA8-73 
77 738-86 98 T48 -T4 
TITS 87 98 | 748-75 
84 | 738-88 98 | t48-76 
84 | 7328-89 100 | @49-77 
84 39-90 100 749-78 
84 740-91 102 749 -79 
84 741-92 102 749-80 
84 741-93 102 749-82 
84 741-94 102 749-83 
84 741-96 101 749-84 
84 741-97 114 749 85 
84 | 741-98 114 | 749-86 
84 | 741-99 101. | 749-87 
84 749-1 104 749-88 
Sonera aa 104 | 749-89 
84 742 3 100 749-91 
84 T42— 5 115 749-92 
84 742 6 115 50-93 
7 742-7 115 750-94 
1) Gh DENS 115 750-95 
i 743-9 115 750 9$ 
7 | 743-10 136 750-97 
| 1743-12 136 750-98 
Taal e4s=i8 136 71-99 
7 | 748-14 136 751-1 
7 | 743-15 136 751-2 
{ 743-16 123 T51— 3 
7 743-17 123 71-4 
7 743-18 127 7b1- 5 
7 744-19) 127 T1- 6 
84 744-20 125 T51- 7 
85 744-21 125 752— 8 
85 744-22 125 752-9 
85 744-23 124 | 752-10 
85 744-24 128 752-11 
85 244-25 128 ' 72-12 


XXXI 


Ni 


XXXII 


39 Cyc | 
Pace Note 
752-13 
752-14 
752-15 
752-16 
T62-17 
752-18 
752-19 
752-20 
752-21 
752-23 
752-24. 
753-25 
TE3-26 
753-27 
753-29 
7538-30 
753-31 
753-33 
753-35 
753-38 
753-39 
753-40 
754-42 
154-43 
754-45 
754-46 
154-47 
154-48 
T5449 
754 50 
754-51 
754-52 
TEA-53 
754-54 
754-55 
755-56 
15-57 
755-58 
155-89 
755 -60 
755-61 
T55-€2 
755-65 
755-66 
755-67 
756-68 
757-69 
757-70 
7157-71, 
757-72 
757-73 
T58-T4& 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


eS eegt ee 


65 C.J. 
Sec. 


a aN 
3o Cyo 


Page Note 
758-15 
758-76 
758-78 
7158-79 
79-80 
759-81 
759-82, 
759 84 
759-85 
759-26 
760-87 
760-£8 
760 89 
76-90 
760-91 
760-92 
760-93 
760 94 
760-95 
760-96 
761-97 
761-98 
761 99 
761- 1 
761- 2 
761-3 
761- 4 
761- 5 
“61- 6 
762- 7 
762- 8 
762- 9 
762-12 
762-13 
762-14 
762-15 
762-16 
762-17 
762-18 
762-19 
732-20 
762-21 
763-22 
163-23 
763-24 
763-25 
763-26 
763-27 
763-28 
763-29 
763-30 


UNITED STATES—Continued 


i Nee es NR —~ 
65C.3.| 39 Cye 65C.J.| 39 Cye 
Sec. |Page Note Sec. |Page Nete 
152 763-31 439 771-91 
162 764-34 157 T11-92 
162 764-35 157 171-93 
162 764-36 157 771-94 
163 164-37 157 T-95 
163 765-29 157 171-96 
163 765-40 157 TU-97 
163 765-41. 158 771-98 
163 765-42 158 771-99 
163 765-43 153 oat 
163 165-44 158 TI2= 2 
163 765-45 158 T72~ 3 
163 765-46 148 173-4 
163 766-47 18 713-5 
163 766-48 158 173- 6 
132 766-49 158 RS Eh 
163 766-50 158 T13- 8 
163 766-51. 158 173-9 
163 T66-A2 15¢ | 773-10 
i67 766-53 159 TT4-AL 
167 766-54 159 74-12 
367 767-55 159 774-13 
167 767-57 159 774-14 
167 767-58 159 TI4A5 
167 767-59 165 774-16 
167 767-60 165 TBAT 
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TROVER AND CONVERSION 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 10] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p.1] 


II. NATURE AND ELEMENTS OF CONVERSION [sub-analysis p 1] 

III. PROPERTY SUBJECT OF CONVERSION [sub-analysis p 1] 

IV. ACTS CONSTITUTING CONVERSION AND LIABILITY THEREFOR [sub-analysis p 2] 
V. ACTIONS FOR CONVERSION [sub-analysis p 3] 

VI. BAIL TROVER [sub-analysis p 8] , 


SUB-ANALYSIS 
I. DEFINITIONS [4§ 1-2] p11 ; 


A. Conversion [§ 1] p11 
B. Trover [§ 2] p12 


II. NATURE AND ELEMENTS OF CONVERSION [§§ 3-10] p12 
. In General [§ 3] p 12 
. Necessity for Positive and Tortious Act [§ 4] p13 
. Want of Consent of Owner [§ 5] p 14 
. Manual Taking and Asportation [§ 6] p15 
. Intent [$$ 7-10] p 15 
1. In General [§ 7] p 15 
2. Ignorance of Owner’s Rights or Title [§ 8] p17 
3. Delivery by Mistake to Person Other than Owner [§ 9] p17 
4. Property Taken by Mistake [§ 10] p17 
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III, PROPERTY SUBJECT OF CONVERSION [§§ 11-34] p18 
A. In General [§ 11] p18 
B. Written Instruments Generally [§ 12] p 18 
C. Negotiable Instruments [§§ 13-14] p 18 
1. In General [§ 13] p 18 
2. Payment or Discharge as Affecting Right of Action [§ 14] p 20 
D. Bonds [§ 15] p 20 
E. Muniments of Title [§ 16] p 20 
F. Corporate Stock and Certificates [§ 17] p 21 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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. Copies of Accounts and Accaunt Books [§ 18] p 22 

. Certificate of Membership in Social Club [§ 19] p 22 
. Records [§ 20] p 22i 

. Judgments [§ 21] p 22 

. Mail Matter [§ 22] p 22 

. Leasehold Estates [§ 23] p 22 

Money [§ 24] p 22 

Earth, Sand, and Gravel [§ 25] p 24 

. Manure [§ 26] p 25 

Fiatures [§ 27] p 25 

Buildings and Building Materials [§ 28] p 26 
Timber, Crops, Fruit, and Turpentine [§ 29] p 26 

. Materials Used in Repair of Chattel [§ 30] p 27 

. Animals [§ 31] p 27 

Property in Custody of Law [§ 32] p 28 3 
. Effect of Change in Form of Property [§ 33] p 28 

. Property of No Value [§ 34] p 28 
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IV. ACTS CONSTITUTING CONVERSION AND LIABILITY THEREFOR [§§ 35-84] p 28 
A. In General [§ 35] p 28 
B. Destruction of, or Injury to, Property [§ 36] p 28 
C. Assertion of Ownership or Control of Property [§§ 37-40] p 29 
1. In General [§ 37] p 29 
2. Possession by Defendant [§ 38] p 31 
3. Part of Chattel [§ 39] p 31 
4, Commingling Property [§ 40] p 32 
D. Taking or Reception of Property [§§ 41-47] p 32 
. In General [§ 41] p 32 
. Force, Duress, or Legal Proceedings [§ 42] p 32 
. Fraud, Misrepresentations, or Undue Influence [§ 43] p 33 
. By Buyer or Seller [§ 44] p 34 
. Proceeds of Sale [§ 45] p 34 
. From Person Other than Owner [§§ 46-47] p 35 
a. In General [§ 46] p 35 
b. Knowledge or Good Faith [§ 47] p 36 
E. Use or Disposition of Property [$$ 48-51] p 36 
1. In General [§ 48] p 36 
2. Change in Nature [§ 49] p 37 
3. Sale [§ 50] p 38 
4. Removal or Asportation [§ 51] p 39 
F. Detention of Property [§§ 52-55] p 39 
1. In General [§ 52] p 39 
2. To Permit Investigation of Title or Right to Possession [§ 53] p 41 
3. To Enforce Payment or Reimbursement [§ 54] p 41 
4. Preventing Removal of Property [§ 55] p 41 
G. Demand and Refusal [§§ 56-84] p 42 
1. Necessity of Demand and Refusal [§$ 56-68] p 42 
a. As against Original Taker [§§ 56-63] p 42 
(1) In General [§ 56] p 42 
(2) Property Taken by Trespasser [§ 57] p 45 
(3) Property Taken by Mistake [§ 58] p 45 
(4) Property Obtained by Fraud [§ 59] p45 
(5) Property Obtained by Void Contract [§ 60] p 45 
(6) Conversion by Agent or Servant [§ 61] p 45 
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(7) Intermingling of Goods or Flocks [§ 62] p 45 
(8) Transfer of Property by Person Having No Title or Right [§ 63] p 45 
b. As against Third Person [§§ 64-66] p 45 
(1) In General [§ 64] p 45 
(2) Where Third Person Retains Property [§ 65] p 46 
(3) Where Third Person Has Disposed of Property [§ 66] p 46 
ce. Where Demand Useless or Unavailing [§§ 67-68] p 47 
(1) In General [§ 67] p 47 
(2) In Case of Prior Refusal [§ 68] p 47 
2. Sufficiency of Demand [§§ 69-73] p 47 
a. Nature of Demand [§ 69] p 47 
b. By Whom Demand Made [§ 70] p 48 
ce. On Whom Demand Made [§ 71] p 49 
d. Place of Demand [§ 72] p 49 
e. Time of Demand [§ 73] p 49 
3. Refusal [§§ 74-78] p 50 
a. In General [§ 74] p 50 
b. Qualified Refusal [§ 75] p 50 
ec. Refusal by Person Having Only Part of Property [§ 76] p 51 
ad. Refusal by Agent, Servant, or Partner [§ 77] p 51 
e. Statement of Grounds of Refusal [§ 78] p 51 
4. Time for Complying or Refusing [§ 79] p 51 
5. Effect of Demand and Refusal [§§ 80-83] p 51 
a. As Fixing Conversion [§§ 80-82] p 51 
(1) In General [§ 80] p 51 
(2) Necessity of Existence of Property Demanded [§ 81] p 52 
(3) Necessity of Possession or Control of Property [§ 82] p 52 
b. As Waiver [§ 83] p 52 
6. Effect of Compliance with Demand [§ 84] p 52 


V. ACTIONS FOR CONVERSION [(§{§ 85-283] p 53 
A. Form and Nature [§§ 85-90] p 53 
1. Trover [§§ 85-89] p 53 
a. Origin and History [§ 85] p 53 
b. Gist of Action [§ 86] p 53 
ce. Nature [§ 87] p 54 
d. Purpose [§ 88] p 54 
e. Exclusiveness of Remedy; Availability of Other Remedies [§ 89] p 55 
2. Statutory Provisions and Remedies [§ 90] p 56 
B. What Law Governs [§ 91] p 56 
C. Persons Entitled To Sue [§§ 92-102] p 56 
1. Title and Right to Possession in General [§ 92] p 56 
2. Title, Possession, or Right of Possession, Alone [§ 93] p 58 
3. Nature and Extent of Right, Title, Interest, or Possession [§ 94] p 60 
4. Property Taken from Land [§ 95] p 61 
5. Right, Title, or Possession of Particular Persons [§§ 96-102] p 62 
. Holder or Owner of Negotiable Instrument [§ 96] p 62 
. Consignee or Consignor [§ 97] p 62 
. Person Interested in Decedent’s Estate [§ 98] p 62 
. Part or Jomt Owner or Owners [§ 99] p 62 
. Lessor or Lessee [§ 100] p 63 
. Lienholder [§ 101] p 63 
ry. Other Persons [§ 102] p 63 
D. Persons Who May Be Sued [§§ 103-104] p 63 


WhtheoAac6nsa#s 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 [65 C.J.] 


TROVER AND CONVERSION 


1. In General [§ 103] p 63 
2. Joint Tort-Feasors [§ 104] p 65 
E. Conditions Precedent [§§ 105-108] p 65 
1. In General [§ 105] p 65 
2. Tender of Amount of Lien or Indebtedness [§ 106] p 65 
3. Rescission of Contract and Return of Consideration [§ 107] p 66 


4. Institution of Criminal Proceedings [§ 108] p 66 


F. Defenses [§§ 109-115] p66 - > | 


1. In General [§ 109] p 66 ; : | 
2. Waiver and Estoppel [§ 110] p 68 1 
3. Recovery, Restoration, or Offer To Restore Property [§ 111] p 68 { 
4. Other Legal Proceedings [§ 112] p 69 : 
5. Title or Right of Possession [§§ 113-114] p 69 { 
a. Of Defendant [§ 113] p 69 > 
b. Of Third Person [§ 114] p 70 3 ; # 
6. Estoppel To Set Up Defense [§ 115] p 71 | 
G. Jurisdiction [§ 116] p 71 J 
H. Venue [§ 117] p 71 | 
I. Time To Sue and Limitations [§ 118] p 72 
J. Parties [§§ 119-120] p 73 ; 
1. Plaintiffs [§ 119] p 73 4 
2. Defendants [§ 120] p 73 | 
K. Pleading {§§ 121-172] p 73 : 
1. Declaration, Petition, or Complaint [§§ 121-145] p 73 
a. Allegations [§§ 121-142] p 73 
(1) In General [§ 121] p 73 
(2) Description of Parties [§ 122] p 75 
(3) Description of Property [§§ 123-126] p 75 
. (a) Necessity [§ 123] p75 $ 


(b) Requisites and Sufficiency [§§ 124-126] p 75 
aa. In General [§ 124] p 75 
bb. Money [§ 125] p 76 
ce. Written Instruments [§ 126] p 76 
(4) Value [§ 127] p 77 
(5) Ownership, Possession, or Right to Possession [§§ 128-131] p 77 
(a) Ownership [§§ 128-129] p 77 
aa. Necessity [§ 128] p 77 
bb. Requisites and Sufficiency [§ 129] p 78 
(b) Possession or Right to Possession [§ 130] p 79 
(c) As of What Time Ownership, Possession, or Right of Possession Alleged 
[§ 131] p 80 
(6) Alleging That Property Is Subject of Conversion [§ 132] p 81 
(7) Conversion [§§ 133-137] p 81 
(a) Necessity [§ 133] p 81 
(b) Requisites and Sufficiency [§§ 134-137] p 81 
aa. In General [§ 134] p 81 : 
bb. Characterizing Act as Wrongful, Unlawful, Fraudulent, or Deceit ful 
[§ 135] p 82 , 
ec. Time of Conversion [§ 136] p 83 
dd. Loss of Goods and Finding by Defendant [§ 137] p 83 
(8) Demand and Refusal [§ 138] p 83 
(9) Damages [§§ 139-142] p 84 
(a) In General [§ 139] p 84 
(b) Special Damages [§ 140] p 85 


For later cases, developments and changes in the law see Annotations, same title and section number 
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(ec) Exemplary, Punitive, or Multiple Damages [§ 141] p 85 
(d) Election between Value at Time of Conversion and Highest Market Value 
[§ 142] p 86 
b. Construction [§ 143] p 86 
ce. Amendments [§ 144] p 86 
d. Cure or Waiver of Defects [§ 145] p 87 
2. Plea or Answer [§$ 146-149] p 87 
a. In General [§§ 146-147] p 87 
(1) At Common Law [§ 146] p 87 
(2) Under the Codes [§ 147] p 88 
b. Amended, Supplemental, or Additional Pleas or Answers [§ 148] p 90 
e. Admissions [§ 149] p 90 
3. Replication or Reply [§ 150] p 90 
4. Issues, Proof, and Variance [§§ 151-172] p 91 
a. What Must Be Proved [§ 151] p 91 
b. Conformity of Pleadings and Proof [§§ 152-169] p 92 
(1) Evidence Admissible under Declaration, Petition, or Complaint [§§ 152-156} p 92 
(a) In General [§ 152] p 92 
(b) Description of Property [§ 153] p 92 
(c) Ownership [§ 154] p 92 
(d) Conversion [§ 155] p 93 
(e) Damages and Value of Property [§ 156] p 93 
(2) Evidence Admissible under General Issue or General Denial [§§ 157-167] p 94 
(a) In General [§ 157] p 94 
(b) Property and Right to Possession [§§ 158-160] p 94 
aa. In General [§ 158] p 94 
bb. Title in Defendant or Third Person [§ 159] p 95 
ec. Fraud or Usury in Acquisition of Plaintiff’s Title [§ 160}. p 95 
(c) Conversion [§ 161] p 96 
(d) Justification under Judicial Proceedings [§ 162] p 96 
(e) Distress for Rent or Taking Animals Damage Feasant [§ 163] p 97 
(f) Waiver or Ratification [§ 164] p 97 
(gz) Hstoppel [§ 165] p 98 
(h) Want of Demand Prior to Instituting Suit [§ 166] p 98 
(i) Value of Property and Damages [§ 167] p 98 
(3) Evidence Admissible under Plea of Not Possessed [§ 168] p 98 
(4) Evidence Admissible under Answer of New Matter [§ 169] p 98 
e. Variance [§§ 170-172] p 98 
(1) In General [§ 170] p 98 
(2) Time and Place of Conversion [§ 171] p 99 
(3) Ownership [§ 172] p 100 
L. Evidence [§§ 173-208] p 100 
1. Presumptions [§§ 1738-177] p 100 
a. Ownership and Right of Possession [§ 173] p 100 
b. Conversion [§ 174] p 101 
e. Identity [§ 175] p 101 
d. License [§ 176] p 101 
e. Damages [§ 177] p 101 
2. Burden of Proof [§§ 178-182] p 102 
a. In General [§ 178] p 102 
b. Title or Ownership [§ 179] p 102 
e. Possession or Right to Possession [§ 180] p 103 
d. Conversion [§ 181] p 103 


For latér cases, developments and changes in the law see Annotations, same title and section number, 
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e. Damages and Value [§ 182] p 104 
3. Admissibility [§§ 183-200] p 105 
a. In General [§ 183] p 105 
b. Existence, Identity, and Description of Property [§ 184] p 105 
e. Title and Right to Posséssion [§§ 185-186] p 105 
(1) Of Plaintiff [§ 185] p 105 
(2) Of Defendant [§ 186] p 106 
. Acts Constituting Conversion [§ 187] p 107 
. Fraud [§ 188] p 107 
. Acts and Declarations of Parties [§ 189] p 107 
. Similar Acts by Defendant {§ 190] p 108 
. Motive and Good Faith of Defendant [§ 191] p 108 
. Indictment of Defendant for Larceny [§ 192] p 108 
. Nature and Extent of Injury [§§ 193-200] p 108 
(1) In General [§ 193] p 108 4 
‘See (2) Value of Property Converted [§§ 194-198] p 108 
(a) In General [§ 194] p 109 
(b) Price Obtained on Sale of Property [§ 195] p 109. 
(c) Price Paid or Cost of Production [§ 196] p 110 
(d) Inventory or Appraisal [§ 197] p 110 
(e) Property without Market Value [§ 198] p 110 
(3) Exemplary, Punitive, or Special Damages [§ 199] p 110 
(4) Matters Negativing, or in Reduction or Mitigation of, Dacre {§ 200] p 111 
4, Degree and Character of Proof [§ 201] p 112 
5. Weight and Sufficiency of Evidence [§§ 202-208] p 112 
a. In General [§ 202] p 112 
b. Identification of Property [§ 203] p 112 
ec. Title and Right to Possession [§ 204] p 112 
d. Conversion [§§ 205-207] p 113 
(1) In General [§ 205] p 113 
(2) Time of Conversion [§ 206] p 115 
(3) Connection of Defendant with Act of Conversion [§ 207] p 115 
e. Value of Property Converted and Damages [§ 208] p 115 
M. Dismissal or Nonsuit [§ 209] p 117 
N. Trial [§§ 210-240] p 117 
1. In General [§ 210] p 117 
2. Tender of Property [§ 211] p 117 
8. Stay of Proceedings [§ 212] p 117 
4. Province of Court and Jury [§§ 213-220] p 117 
. In General [§ 213] p 117 
. Title or Right to Possession [§ 214] p 118 
. Conversion [§ 215] p 118 
. Identification and Value of Property [§ 216] p 119 
. Motive and Good Faith [§ 217] p 119 
. Demand [§ 218] p 119 
. Waiver of Conversion [§ 219] p 120 
. Damages [§ 220] p 120 
5. Taking Case from Jury [§§ 221-225] p 120 
a. In General [§ 221] p 120 
b. Dismissal or Nonsuit [§ 222] p 120 
ec. Demurrer to Evidence [§ 223] p 121 
d. Directing Verdict [§§ 224-225] p 121 
(1) In General [§ 224] p 121 
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(2) Where Evidence Is Conflicting [§ 225] p 122 
6. Instructions [§§ 226-234] p 122 
a. In General.[§ 226] p 122 
b. Conversion [§ 227] p 124 
. Title and. Right to Property [§ 228] p 124 
. Identity of Property [§ 229] p 124 
. Demand and Refusal [§ 230] p 125 
. Intent; Good Faith; Malice [§ 231] p 125 
. Damages [§§ 232-233] p 125 
(1) In General [§ 232] p 125 _ 
(2) Hxemplary Damages [§ 233] p 126 
h. Interest [§ 234] p 126 
7. Verdict and Findings [§§ 235-240] p 126 
a. Verdict [§§ 235-238] p 126 
(1) In General [§ 235] p 126 
(2) Spectal Verdict [§ 236] p 126 
(3) Alternative Verdict [§ 237] p 126 
(4) In Actions against Several Defendants [§ 238] p 127 
b. Findings of Court [§ 239] p 127 
e. Findings of Referee [§ 240] p 128 
O. Judgments [§§ 241-244] p 128 
1. In General»[§ 241] p 128. 
2. Construction, Operation, and Effect [§§ 242-244] p 129 
a. In General [§ 242] p 129 : 
b. As Transferring Title to Property to Defendant [§§ 243-244] p 129 
(1) Satisfied Judgment [§ 243] p 129 
(2) Unsatisfied Judgment [§ 244] p 130 
P. Damages [§§ 245-283] p 130 
1. Nominal Damages [§ 245] p 130 
2. Compensatory Damages [§§ 246-281] p 130 
a. In General [§ 246] p 130 
b. Value of Property [§§ 247-253] p 131 
(1) In General [§ 247] p 131 
(2) Special or Qualified Right or Interest in Plaintiff [§ 248] p 132 
(3) Value or Price To Be Taken [§§ 249-253] p 133 
(a) In General [§ 249] p 133 
(b) Conversion of Part of Article [§ 250] p 135 
(c) Of What Place [§ 251] p 135 
(d) Of What Time [§ 252] p 136 
(e) Increased Value Due to Act or Expenditure of Converter [§ 253] p 140 
¢e Damages Other than, or in Addition to, Value of Property [§§ 254-263] p 141 
(1) Im General [§ 254] p 141 
(2) Interest [§ 255] p 141 
(3) Detention or Loss of Use [§ 256] p 143 
(4) Increase of, or Dividends or Interest on, Converted Property [§ 257] p 144 
(5) Expenses of Pursuing or Recovering Property [§ 258] p 144 
(6) Attorney’s Fees and Costs and Expenses of Suit [§ 259] p 145 
(7) Profits Derwwed from Sale by Defendant [§ 260] p 145 
(8) Mental Anguish [§ 261] p 145 
(9) Loss of Profits and Injuries to Trade or Business [§ 262] p 146 
(10) Hapense of Replacing Converted Property [§ 263] p 146 
d. Mitigation or Reduction of Damages [§§ 264-273] p 146 
(1) In General [§ 264] p 146 
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(2) Brevity of Detention by Defendant [§ 265] p 146 
(3) Motive or Intent of Defendant [§ 266] p 146 
(4) Subsequent Right To Take Property Lawfully,[§ 267] p 146 
(5) Expenses of Conserving or Caring for Property [§ 268] p 146 
(6) Attachment by Plaintiff [§ 269] p 146 
(7) Offer To Return or Restore Property [§ 270] p 146 
(8) Return or Recovery of Property [§ 271] p 147 
(9) Application of Property to Use of Plaintiff or Owner [§ 272] p 148 
(10) Deduction of Sums Received [§ 273] p 149 
e. Particular Kinds of Property [S§ 274-281] p 149 


(1) Shares of Stock and Certificates Therefor [§ 274] p 149 

(2) Gold or Silver [§ 275] p 151 

(3) Money [§ 276] p 151 

(4) Choses in Action and Evidences of Indebtedness [§ 277] p 151 

(5) Title Deeds, Insurance Policies, and Other Documents [§ 278] p 152 

(6) Heirlooms and Articles Kept for Personal or Family Use [§ 279] p 153 
(7) Models [§ 280] p 154 2 


(8) Property Attached to, or Part of, Realty [§ 281] p 154 
* 3. Exemplary and Double Damages [§ 282] p 156 
4. Hxcessive or Inadequate Damages [§ 283] p 157 


VI. BAIL TROVER [(§§ 284-342] p 158 
A. Nature and Purpose [§ 284] p 158 
B. Property Subject to Bail Trover [§ 285] p 159 
C. Right of Action and Defenses [§§ 286-293] p 159 
1. Right To Maintain Swit [§§ 286-290] p 159 
a. Title and Right to Possession of Plaintiff [§ 286] p 159 
b. Possession of, or Conversion by, Defendant [§ 287] p 161 
ce. Conditions Precedent [§§ 288-289] p 161 
(1) In General [§ 288] p 161 
(2) Demand and Refusal [§ 289] p 161 
d. Waiver and Estoppel [§ 290] p 161 
2. Defenses [§§ 291-293] p 162 
a. In General [§ 291] p 162 
b. Recoupment, Set-Off, or Counterclaim [§ 292] p 162 
c. Estoppel To Assert Defense [§ 293] p 163 
D. Jurisdiction and Time To Sue [§§ 294-295] p 163 
1. Jurisdiction [§ 294] p 163 
2. Time To Sue [§ 295] p 163 
E. Parties [§§ 296-297] p 163 
1. In General [§ 296] p 163 
2. Intervention [§ 297] p 163 
F. Bail Proceeding [§§ 298-305] p 163 
1. In General [§§ 298-299] p 163 
a. Necessity and Purpose [§ 298] p 163 
b. Construction of Statutes Authorizing Proceeding [§ 299] p 164 
4. Affidavit [§§ 300-301] p 164 
a. Requisites, Validity, and Sufficiency [§ 300] p 164 
b. Defects and Objections [§ 301] p 164 
3. Bond [§ 302] p 164 
4. Seizure of Property [§ 303] p 164 
5. Defects and Objections [§ 304] p 164 
6. Sale of Property Seized but Not Replevied [§ 305] p 164 
G. Pleading [§§ 306-317] p 164 
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1. In General [§ 306] p 164 
2. Petition [§§ 307-312] p 165 
a. In General [§ 307] p 165 
b. Title and Right to Possession [§ 308] p 165 
e. Description and Value of Property [§§ 309-310] p 165 
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CROSS REFERENCES ‘ 
Abatement of action on death of party see Abatement Replevin 54 C. J. p 404. 
and Revival § 350. Right of action Be: 
Administration bond as covering liability for conversion Assignee for benefit of creditors see Assignments for 
see Executors and Administrators § 2586. Benefit of Creditors § 355 
Arrest in action for conversion see Arrest § 94. Buyer of goods against third person see Sales § 607. 
Attachment: Finder of lost goods see Finding Lost Goods §§ 15, 16. 
Because of conversion see Attachment § 110. Principal against agent see Agency § 578. 
In action for conversion see Attachment § 110. Seller for conversion of goods sold see Sales § 607. 
Bailee’s right to maintain trover see Bailments § 126. Set-off: 
Bailor’s right to maintain trover see Bailments § 122. In action for conversion see Set-Of and Counterclaim 
Bankruptcy as discharging judgment for conversion see 336 j 
Bankruptcy § 717. Of claim for conversion see Set-Off and Counterclaim 
Continuances 13 C. J. p 119. Sats 4 
Conversion by: Splitting causes of action see Actions § 299. 
Agent see Agency § 412. Survival of action on death of party see Abatement and 
Assignee for benefit of creditor see Assignments for Revival § 350. 
Benefit of Creditors § 352. Trespass 63 C. J. p 876. ~ 
Attorney see Attorney and Client § 222. Trover against: 


Auctioneer see Auctions and Auctioneers § 63. 

Bailee see Bailments §§ 51, 67, 12 

Bailor see Bailments § 126. 

Bank cashier see Banks and Banking § 172. 

Broker see Brekers § 46. 

Carrier see Carriers §§ 389-396. 

Corporation see Corperations § 2843. 

Depositary see Depositaries §§ 26, 27, 29. 

Factor see Factors §§ 71, 115. 

Finder of lost goods see Finding Lost Goods §§ 15, 
16 


Guardian see Guardian and Ward § 268. 

Infant see Enfants § 203. 

Joint tenant see Joint Tenancy § 21. 

Moritgagee of chattel see Chattel Mortgages §§ 284- 
286 


Mortgagor of chattel see Chattel Mortgages § 283. 

Partner see Partnership § 261. 

Pawnbroker see Pawnbrokers § 53. 

Pledgee see Pledges §§ 104-112. 

Pledgor see Pledges § 113. 

Purchaser from conditional purchaser see Sales § 
1361. 

Sheriff or constable see Sheriffs and Constables § 347. 

Tenant in common see Tenancy in Common §§ 196- 
206. 

Trustee see Trusts § 562. 

Warehouseman see Warehousemen [40 Cyc 449}. 

Conversion of: 
cahchaaae instrument see Alteration of Instruments § 


Chattel mortgaged property see Chattel Mortgages §§ 
283-288. 

Fixture see Fixtures § 128. 

Minerals see Mines and Minerals §§ 271-476. 

Propérty by landlord see Landlord and Tenant § 739, 

Wife’s property by husband see Husband and Wife § 
545 


Counterclaim: 
In action for conversion see Set-Off and Counterclaim 
34 


§ Ot 
Of claim for conversion see Set-Off and Counterclaim 
7 


§ 77. 
Detinue 18 C. J. p 987. 
Election of remedies see Actions §§ .159, 160. 
Embezzlement 20 C. J. p 405. 
Equitable conversion see Conversion 15 C. J. p 850. 
Execution against the person in action for conversion 
see Executions § 1111. 


Joinder of causes of action see Actions §§ 208, 229, 233. 


Larceny 36 C. J. p 221. 
Married woman’s right to maintain trover see Husband 
and- Wife §§ 697, 698, 701, 704. 


Agent see Agency §§ 379, 412, 501, 578; Chattel Mort- 
gages § 343. 
gistor see Animals § 75 

Bailee see Bailments 8 on 113, 122. 

Bailor see Bailments § 126. 

Executor or administrator see Executors and Adminis- 
trators §§ 562, 570, 1827, 1830. 

Husband “or conversion by wife see Husband and 
Wife § 413. 

Infant see Infants § 203. 

Levying officer see Chattel Mortgages §§ 288, 302; 
Sheriffs and Constables §§ 347, 620. 

Mortgagor see Chattel Mortgages § 283. 

oe benefit society see Mutual Benefit Insurance § 
12. 


Officer or director of corporation see Corporations § 


1958. 

Pledgee see Pledges §§ 104-112. 

Pledgor see Pledges § 113. 

Purchaser of mortgaged property see Chattel Mort- 
gages § 342. 


Receiptor or bailee of property levied on see Execu- 


tions § 297. 
Receiver see Receivers §§ 543, 547. 
Servant see Master and Servant § 1512. 


Trover by: 


Agistor see Animals § 69. 

Assignee see AsSignments §§ 55, 193; Assionments 
for Benefit of Creditors § 355; Insolvency § 142. 

Bailee see Bailments §§ 126, 177. 

Bailor see Bailments §§ 122, 175. 

Buyer or seller against third person see Sales § 607. 

Conditional buyer or seller see Sales §§ 1342, 1361, 
Pood AsO: 

Finder of chattel see Finding Lost Goods § 15. 

Former owner of abandoned property see Abandon- 
ment § 20. 

Guardian see Guardian and Ward §§ 425, 428. 

Infant see Guardian and Ward § 432; Infants § 252. 

Levying officer see Attachment § 608; Executions §§ 
294, 297; Sheriffs and Constables § 1121. 

Life tenant see Estates § 126. 

Married woman see Husband and Wife § 704. 

Mortgagee see Chattel Mortgages §§ 301-304, 338. 

Mortgagor see Chattel Mortgages §§- 289, 300. 

eee. intoxicating liquors see Intoxicating Liquors 


Party to contract of exchange see Exchange of Prop- 
erty §§ 77, 92. 

Pledgee see Pledges § 116. 

Receiptor of property levied on see Sie: § 298. 

Remainderman see Estates §§ 169, 25 

Surviving partner See Partnership § 135. 


Recoupment: Trustee see Bankruptcy § 391; Insolvency § 142; Trusts 
In action for conversion see Set-Off and Counterclaim § 744. 
§ 32. Waiver, of conversion and suit on contract see Actions 
Of claim for conversion see Set-Off and Counterclaim §§ 159, 160. | 
Oe 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 1] A. Conversion.1 


thorized assumption and exercise 


ewnership over goods or personal chattels belong- 
ing to another, to the alteration of their condition 
er the exclusion of an owner’s rights.’’?’ 


1. Equitable conversion 
“version 15 C. J. p 850. 


2. Bouvier L. D. [quot Industrial, 
etc., Trust v. Tod, 63 N.E. 285, 170 N. 
BY 233, 245; Laverty y. Snethen, 68 N. 
n'a 522, 524, 23 Am.R. 184, 53 How.Pr. 
152; Melnick v. Kukla, 239 N.Y.S. 16, 
228 App.Div. 321; Reich v. Cochran, 
SION Ya. 1D, 756, 114 App.Div. 141; 
C. H. Eddy & Co. v. Field, 81 A. 249, 
85 Vt. 188, 189; Thorp v. Robbins, 33 
A. 896, 68 Vt. 53, 56; State v. De 
Berry, 84 S.E. 508, 75 W.Va. 632]. 


[a] Other definitions.—(1) “A con- 
version in the sense of the law of 
trover, consists either in the appro- 
priation of the thing to the party’s 
own and beneficial enjoyment, or in 
its destruction, or in exercising do- 
minion over it, in exclusion or defi- 
ance of the plaintiff’s right, or in 
withholding the possession from the 
plaintiff, under a claim of title incon- 
sistent with his own.” 2 Greenleaf 
- Evid § 642 [quot McGill v. Holman, 93 
So. 848, 849, 208 Ala. 9, 31 A.L.R. 941; 
King v. Franklin, 31 So. 467, 468, 132 
Ala. 559; Davis v. Hurt, 21 So. 468, 
469, 114 Ala. 146; Conner v. Allen, 33 
Ala. 515, 516, 517; Schlieff v. Bist- 
line -Cidaho)* 15°) Pi(20)= 726, 728; 
Hunter v. Cronkhite, 36 N.E. 924, 925, 
9 Ind.App. 470; Illinois Cent. R. Co. 
v. Fontaine, 289 S.W. 263, 217 Ky. 
211, 219, 52 A.L.R. 1064; Abernathy, 
Long & Co. v. Wheeler, Mills & Co., 
13 Ky.L. 730, 732; Allen v. Bicknell, 
36 Me. 436, 439; Baker v. Beers, 6 A. 
35, 37, 64 N.H. 102; Ferguson v. Clif- 
ford, 37 N.H. 86, 101; Mahaney v. 
Walsh, 44 N.Y.S. 969, 16 App.Div. 601, 
604; State University v. State Nat. 
Bank, 3 S.E. 359, 96 N.C. 280, 284; Rhea 
v. Deaver, 85 N.C. 337, 340; Glover v. 
Riddick, 33 N.C. 582, 587; McJunkin v. 
Hancock, 176 P. 740, 742, 71 Okl. 257%; 
Preble v. Hanna, 244 P. 75, 76, 117 Or. 
306; Hunt v. First Nat. Bank, 202 P. 
564, 565, 102 Or. 398; Hart. v. Oregon 
Lamndry ‘Co., 178 P.. 932; “933, 91 Or. 


see Con- 


324; Lee Tung v. Burkhart, 116 P. 
1066, 1068, 59 Or. 194; Union & Plant- 
ers’ Bank v. FEarrington, 13 Lea 


Glenn, )..333,/336;. Roach .v. Turk, <9 
Heisk, (Tenn.) 708, 715, 24 Am.R. 360; 
Manley Bros. v. Boston & M. R. R., 
97 A. 674, 90 Vt. 218, 221; Eddy v. 
Field, 81 A. 249, 85 Vt. 188, 189; Tink- 
er Vv. ‘Morrill, 39 Vt. 477, 480, 94 Am.D. 
3453. Tracy-v. Cloyd, 10 W.Va. 19; 234: 
(2) “An assuming upon one’s self the 
property and right of disposing an- 
other’s goods.” Per Lord Holt in 
Baldwin y. Cole, 6 Mod. 212, 87 Re- 
print 964 [quot Covell v. Hill, 6 N.Y. 
374, 383; Murray v. Burling, 10 Johns. 
CN. Y.) 172, 175;\ Baltimore & O. \R. 
Co. v. O’Donnell, 32 N.E. 476, 49 Ohio 
St. 489, 498, 34 Am.S.R. 579, 21 L.R.A. 
170; Tinker v. Morrill, 39 Vt. 477, hay 
94 Am.D. 345; McCombie v. Davies, 6 

Feast 538, 540, 102 Reprint 1393]. (3) 
“A wrong done by an unauthorized 
act which deprives another of his 
property permanently or for an in- 
definite time.’’ Webb Pollock Torts p 
432 [cit Hiort v. Bott, L. R. 9 Exch. 
86, and quot Union Stockyard & Tran- 
sit Co. v. Mallory, Son & Zimmerman 
Co., 41 N.E. 888, 157 Ill. 554, 563, 
48 Am.S.R. 341; Glass v. Basin & Bay 
State Min. Co., 77 PB. 302, 304, 31 Mont. 
21 Gulf: & CS... RsiCo.)v. Pratt, 
(Tex. Civ: nepe: 183. S.W. 1038, 104]. 
(4) “Any distinct aot of dominion 
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I. DEFINITIONS 
[By Wituiam A. Martin] 


‘an. unau- 
of the right of 


The legal 


wrongfully exerted over one’s prop- 
erty, in denial of his right, or incon- 
sistent with it.” Cooley Torts p 448 
[quot Horton vy. Jack, (Cal.) 37 P. 652, 
653; Haas v. Godby, 125 S.E. 897, 898, 
33 Ga.App. 218; Wilcox v. Citizens’ 
Banking Co., 120 S.E. 433, 31 Ga.App. 
202; Beasley v. Central of Georgia R. 
Co., 116 S.E. 227, 29 Ga.App. 584; Fol- 
lett v. Edwards, 30 Ill.App. 386, 387; 
Hall v. Merchants’ State Bank, 202 
N.W. 256, 257, 199 Iowa 483, 38 A.L.R. 
1093; Brown v. Altar Mfg. Co., 144 
N.W. 613, 614, 163 Iowa 343; John- 
son v. Dun, 78 N.W. 98, 75 Minn. 533, 
537; Hossfeldt v. Dill, 10 N.W. 781, 
28 Minn. 469, 475; Hisenberg v. Nel- 
son, (Mo.App.) 247 S.W. 244, 247; Sen- 
siba v. Occident Elevator Co., 260 P. 
709, 711, 80 Mont. 426; Glass v. Basin 
& Bay State Min. Co., 77 P. 302, 304, 
31 Mont. 21; Talich v. Marvel, 212 N. 
W. 540, 542, 115 Neb. 255; Starr v. 
Bankers’ Union of the World, 116 N. 
W. 61, 81 Neb. 377, 380, 129 Am.S.R. 
684; Herrick v. Humphrey Hardware 
Co., 103 N.W. 685, 687, 73 Neb. 809, 
11 Ann.Cas. 201; Gillespie v. Holland, 
3 OhioApp. 116, 20 OhioCir.Ct.N.S. 17; 
Ben Cooper Motor Co. v. Amey, 287 P. 
1017, 1018, 143 Okl. 75; Empire Supply 
Co. v. MeCann, 260 P. 44, 127 Okl. 195; 
U. S. Cities Corporation v. Sautbine, 
259 P. 253, 255, 126 Okl. 172, 54 A.L.R. 
1152; U. S. Zine Co. v. Colburn, 255 
P..688, 689, 124 Okl. 249; Gordon v. 
Pollock, 253 P. 1021, 1023, 124 Okl. 64; 
Davis v. Howe, 226 P. 316, 319, 99 
Okl. 118; Chadwell v. Brown, 211 P. 
410, 412, 88 Okl. 44; Probst v. Bear- 
man, 183 P. 886, 888, 76 Okl. 71; Mc- 
Clintock v. Parish, 180 P. 689, 690, 72 
Okl. 260; Dodd-Lear Hardwood Lum- 
ber Co. v. Gyr, 146 P. 16, 44 Okl. 630; 
Bilby v. Jones, 136 P. 414, 416, 39 Okl. 
613; Aylesbury Mercantile’ Co. v. 
Fitch, 99 P. 1089, 1094, 22 Okl. 475, 23 
L.R.A.N.S. 573; Hunt v. First Nat. 
Bank, 202 P. 564, 565, 102 Or. 398; 
Velsian v. Lewis, 16 P. 631, 15 Or. 
539, 5642, 3. Am-S:R.. 184;° Budd. Vv: 
Multnomah R. Co., 7 P. 99, 12 Or. 271, 
ZUM eps Ama Oops) Grullts IGe resin 
Ry. Co. v. Buckholts State Bank, (Tex. 
Commn.App.) 270 S.W. 1008, 1010; 
Baldwin Motor Co. v. DeFord, (Tex. 
Civ.App.) 282 S.W. 832, 833; Pittman- 
Harrison Co. v. Fox Bros., (Tex.Civ. 
App.) 228 S.W. 579, 583; Baldwin v. 
G. M. Davidson & Co., (Tex.Civ.App.) 
143 S.W. 716, 717; Crawford v. Thomp- 


son, JiwLS: Wa 281,50) Mex: CiveApp: 
561, 566; Cram v. Whitehead, 208 P. 
5384, 537, 60 Utah 377). (pr Any 


wrongful exercise of dominion by one 
person over the goods and chattels 
of another, which is inconsistent 
with and exclusive of the owner’s 
rights therein.” Wilkinson v. Mis- 
ner, 138 S.W. 931, 932, 158 Mo.App. 
551. (6) “The assertion of a title to, 
or an act of dominion over personal 
property, inconsistent with the right 
of the owner.” Bigelow Torts p 428 
[quot Ramsby v. Beezley, 8 P. 288, 11 
Or. 49, 51]. (7) “The unlawful and 
wrongful exercise of dominion, own- 
ership, or control by one person over 
the property of another, to the ex- 
clusion of the exercise of the same 
rights by the owner, either permanent- 
ly or for an indefinite time.” France 
v. Gibson, (Tex.Civ.App.) 101 S.W. 
536. (8) “A dealing by a person with 
chattels not belonging to him, 


, 


wrong denominated 
ized act of dominion or ownership exercised by one 
person over personal property belonging to another 
in denial of, or inconsistent with, his right. 


in alv. Stratton, 
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“conversion” is any unauthor- 


manner inconsistent with the rights 
of the owner.” Schlieff v. Bistline, 
(Idaho) 15 P.(2da) 726, 728. (9) “An 
appropriation of and dealing with the 
property of another as if it were one’s 
own, without right.” Land v. Klein, 
50 S.W. 6388, 639, 21 Tex.Civ.App. 3. 
(10) “The unlawful turning or apply- 
ing the personal goods of another to 
the use of the taker, or of some other 
person than the owner; or the unlaw- 
ful destroying or altering their na- 
ture.” Bouvier L. D. [quot National 
Bank of Commerce of Kansas City v. 
Southern Ry. Co., 115 S.W. 517, 518, 
135 Mo.App. 74]. (11) ‘Unauthorized 
dealing with the goods of another by 
one in possession, whereby the nature 
or quality of the goods is essentially 
altered, or by which one having the 
right of possession is deprived of all 
substantial use of his goods tempo- 
rarily or permanently.’’ Coulter v. 
Cummings, 142 N.W. 109, 111, 93 Neb.. 
646. (12) “The exercise of dominion 
and control over property inconsistent 
with, and in denial of, the rights of 
the true owner, or the party having 
the right of possession.” Madden v. 
Condon Nat. Bank, 149 P. 80, 76 Or. 
Sho, get. eCLaD “The appropriation of 
the property of another or in its de-, 
struction, or in exercising dominion 
over it in defiance of the owner’s. 
rights, or in withholding the posses- 
sion from him under an adverse claim. 
of title.” Merchants’ Nat. Bank of 
Baltimore v. Williams, 72 A. 1114, 110 
Mad. 334, 352. (14) “Any unauthorized. 
act which deprives a man of his prop- 
erty permanently.” Phillipos v. Mih- 
ran, 80 P. 527, 528, 38 Wash. 402. (15) 
“A tortious act by defendant, by 
which he deprives plaintiff of his 
goods, either wholly, or but for a 
time.” McJunkin v. Hancock, 176 P. 
740, 71 Okl. 257. . 


{b] Constructive conversion takes 
place when a person does such acts 
in reference to the goods of another 
as amount in law to-avpropriation of 
the property to himself. Scruggs v. 
Scruggs, 105 F.. 28, ,29;. Kilmer’ v. 
Hutton, 116 N.Y.S. 127, 135, 131 App. 
Div. 


3. U.S.—Cronkhite v. Chaplin, 282 
F. 679; Eureka County Bank v. Clarke, 
130° BE. 325, 64 C.C. Ar Slt ly fat 12.3 58% 
922, cert deh 25 S.Ct. 788, 195 U.S. 631, 
49 L.Ed. 353]; Watt v. Potter, 29 F. 
Cas.No. 438. 


Ala.—St. Louis & S. F. Ry. Co. v. 
Georgia, F. & A. Ry. Co., 104 So. 33, 
213 Ala. 108; Boutwell v. Parker, 27 
So. 309, 124 Ala. 341; Beall v. James 
Folmar Sons & Co., 26 So. 1, 122° Alat 
414; Mitchell v. Thomas, 21 So. 991, 
114 Ala, 459; Penny v. State, 7 So. 
50, 88 Ala. 105; Thweat v. Stamps, 
67 Ala. 96; Booker v. Jones, 55 Ala. 
266; Conner & Johnson v. Allen & 
Reynolds, 33 Ala. 515; St. John v. 
O'Connell, 7 Port. 466; Glaze v. Mc- 
Million, 7 Port. 279. 

Alaska.—Davison v. Alaska Bank- 
ing Co., 5 Alaska 683, 686 [quot Cyc]. 

Cal.—Horton v. Jack, 37 P. 652: 
Wood v. McDonald, 6 P. 452, 66 Cal. 
546; Dodge v. Meyer, 61 Cal. 405. 

Colo.—Omaha, citc., Smelting, etce., 
Conve Tabor; 21 Pr 925, 13 Colow4 hare 
Am.S.R. 185, 5 L.R.A. 236; Murphy v. 
Hobbs;'o" bs Osis o Color 17> Crospy: 
68 P. 130, 17 Colo.App. 
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[§ 2] B. Trover. 


Trover is the technical name 


TROVER AND CONVERSION 


of the action to recover damages for a wrongful 


It, 


PA Gas 

. Conn.—Coleman v. Francis, 129 A. 
718, 102 Conn. 612; Metropolis Mfg. 
Co. v. Lynch, 36 A. 832, 68 Conn. 459; 
Gilbert v. Walker, 30 A. 132, 64 Conn. 
390; Clark v. Whitaker, 48 Am.D. 160, 
19 Conn. 319. 


Ga.—Southern Express Co. v. Sin- 
clair, 60 S.E. 849, 130 Ga. 372; Mer- 
chants’ & Miners’ Transp. Co. v. 
Moore, 52 S.E. 802, 124 Ga. 482; 
trot v. Holmes, 1 Ga. 381; 
Samuel Silver, Inc., 118 S.E. 449, 30 
Ga.App. 488; Lucas v. Durrence, 103 
S.E. 36, 25 Ga.App. 264. 


Tll._—Knight v. Seney, 124 N.E. 813, 
290 Ill. 11; Union Stockyard, etc., Co. 
v. Mallory, etc., Co., 41 N.E. 888, 157 
Tll. 554, 48 Am.S.R. 341 [rev 54 Il. 
App. ETON Sprague’s Collecting 
Agency v. Spiegel, 107 Ill.Anv. 508; 
Newlin v. Prevo, 90 Ill.App. 515; Fol- 
lett v. Edwards, 30 Ill.App. 386. 


E Ind.—Gordon vy. Stockdale, 89 Ind. 
40. 


Ilowa.—Cutter v. 
580. 
Kan.—Brown y. James H. Camp- 


bell Co., 24 P. 492, 44 Kan. 237, 21 Am. 
S.R. 274. 


Ky.—Louisville, etc., R. Co. v. Law- 
son, 11 S.W. 511, 88 Ky. 496, 11 Ky.L. 
38; Newcomb-Buchanan Co. v. Bas- 
kett, 14 Bush 658; United Shakers 
Soe. v. Underwood, 9 Bush 609, 15 Am. 
R. 7381; Pharis v. Carver, 13 B. Mon. 
236; Hale v. Ames, 2 T.B.Mon. 143, 
15 Am.D. 150; Bell v. Layman, 1 T.B. 
Mon. 89, 15 Am.D. 83. 


Me.—Badger v. Hatch, 71 Me. 562; 
Webber v. Davis, 44 Me. 147, 69 Am.D. 
87; Fuller v. Tabor, 39 Me. 519; Fer- 
nald vy. Chase, 37 Me. 289. 


Md.—Merchants’ Nat. Bank v. Wil- 
liams, 72 A. 1114, 110 Md. 334; Bona- 
parte v. Clagett, 27 A. 619, 78 Md. 87; 
nee v. Dement, 9 Gill q, 52 Am. D. 


Mass.—McGonigle v. Victor H. J. 
Belleisle Co., 71 N.E. 569, 186 Mass. 
310; Robinson v. Way, 39 N.E. 1009, 
163 Mass. 212; Spooner v. Manchester, 
133 Mass. 270, 43 Am.R. 514; Goell 
v. Smith, 128 Mass. 238; Coughlin y. 
Ball, 4 Allen 334. 


Minn.—Merz v. Croxen, 112 N.W. 
890, 102 Minn. 69; Johnson y. Dun, 
78 N.W. 98, 75 Minn. 533. 


Mo.—Allen vy. McMonagle, 177 
478; State v. Berning, 74 Mo. 87; Wil- 
liams v. Wall, 60 Mo. 318; Koch v. 
Branch, 44 Mo. 542, 100 Am.D. 324; 
People’s State Savings Bank vy. Mis- 
souri, K. & T. Ry. Co., 138 S.W. 915, 
158 Mo.App. 519; National Bank of 
Commerce v. Southern R. Co., 115 S. 


Fanning, 2 Iowa 


W. 517, 185 Mo.App. 74; Miller v. 

Lange, 84 Mo.App. 219; Walsh v. 

Sichler, 20 Mo.App. 374. 
Mont.—Tuttle v. Hardenberg, 38 


P. 1070, 15 Mont. 219. 


Neb.—Colley v. Chicago & N. W. 
Ry. Co., 187 N.W. 98, 107 Neb. 864; 
Herrick v. Humphrey Hardware Co., 
103 N.W. 685, 73 Neb. 809, 119 Am.S.R. 
917; Stough v. Stefani, 27 N.W. 445, 
19 Neb. 468. 


N.H.—Western Union Tel. 


wee 


Couey: 


'S. 796, 67 App.Div. 430; 


Mo. | 


The 


Franklin Constr. Co., 47 A. 616, 70 N. 
H. 37; Baker v. Beers, 6 A. 35, 64 N. 
ing 102: Stackpole v. Eastern R. Co., 
62 N.H. 493; Wentworth v. McDuffie, 
48 N.H. 402; Gilman v. Hill, 36 N.H. 
311; Woodman v. Hubbard, 25 N.H. 
67, 57 Am.D. 310. 

N.Y.—LEmployers’ Fire Ins. Co. v. 
Cotten, 156 N.E. 629, 245 N.Y. 102, 51 
A.L.R. 1462; Field v. Sibley, 66 N.E. 
1108, 174 N.Y. 514; Miller v. Miles, 
64 NB 11285, WA N.Y... 6753- So yy. 
Haas, 62 N.E. 1096, 170 N.Y. 566; In- 
dustrial & General Trust Co. v. Tod, 
63 N.B. 285, 170 N.Y. 233; Sage v. 
Shepard, etc., Lumber Co., 52 N.E. 
ULS6 TESS AN. ee G72" Laverty v. 
Snethen, 68 N.Y. 522, 23 Am.R. 184; 
Kilmer v. Hutton, 116 N.Y.S. 127, 131 
App.Div. 625; Felts v. Collins, 73 N.Y. 
Pawson v. 
Miller, 72 N.Y.S. 1011, 66 App.Div. 12; 
Bahr v. Boley, 64 N.Y.S. 200, 50 App. 
Div. 577; Mahaney v. Walsh, 44 N.Y.S. 
969, 16 App.Div. 601; Miller v. Hen- 
nessy, 94 N.Y.S. 563, 47 Mise. 403; 
Zion v. De Jonge, 81 N.Y.S. 491, 39 
Mise. 839; Schechter v. Watson, 70 
N.Y.S. 1, 35 Misc. 43; Smusch v. Ra- 
vitch, 67 N.Y.S. 900, 33 Misc. 766; Van 
Brunt v. Oestreicher, 60 N.Y.S. 505, 
29 Misc. 340; Pepper v. Price, 107 N. 
Y.S. 559; Bristol v. Burt, 7 Johns. 254, 
257, 5 Am.D. 264. 


.C.—Gossler v. Wood, 27 S.E. 33, 
120 N.C. 69; Carraway v. Burbank, 
12 N.C. 306; Nichols v. Newsom, 6 


N.C. 302, 303. 


N.D.—Willard v. Monarch El. Co., 
87 N.W. 996, 10 N.D. 400. 

Ohio.—Baiiimore, ete, R. Co. v. 
O’Donnell, 32 N.E. 476, 49 OhioSt. 489, 
34 Am.S.32. 579, 21 L.R.A. 117; Holub 
v. Kirk Co., 28 OhioCir.Ct.N.S. 588; 
City Loan & Savings Co. v. Dickison, 
19 OhioN.P.N.S, 215. 


Okl.—Aylesbury Mercantile Co. v. 
Fitch, 99 P. 1089, 22 Okl. 475, 23 L.R. 
A.N.S. 573. 


Or.—Wm. L. Hughson Co. v. North- 
western Nat. Bank of Portland, 268 
P. 756, 126 Or. 48; Walker v. Athena 
First Nat. Bank, 72 P. 635, 43 Or. 102; 
Velsian v. Lewis, 16 P. 631, 15 Or. 539, 
38 Am.S.R. 184; Budd v. Multnomah 
Re eCOnnG. Peooos ke Or. Silos eases 


355; Ramsby v. Beezley, 8 P. 288, 11 
Or. 49. 

Pa.—MelIntire v. Blakeley, 12 A. 
BPG IRS VAT 


pital Drust..Cos. 155! As) 407% Sa, RA 
459; Smith v. Hurley, 72 A. 705, 29 
R.I. 489; Donahue v. Shippee, 8 A. 
541, 15 R.I. 453. 

S.C.—Sherer-Gillete Co. v. Moore- 
Barnes Co., 103 S.E. 766, 114 S.C. 387; 
Alexander H. Abrahams & Co. vy. 
Southwestern R. Bank, 1 S.C. 441, 7 
Am.R. 83; Reid: v. Colcock, 10 S.C.L. 
592, 9 Am.D. 729; Harris v, Saund- 
ers, 21 S.C.Eq. 370 note. 

Tenn.—Union, ete, Bank vy. Far- 
rington, 13 Lea 333; Scruggs v. Da- 
vis, 5 Sneed 261; Angus v. Dickerson, 
Meigs 459. 

Tex.—Crow v. Ball, 99 S.W. 583; 
Compton vy. Farrington, (Civ.App.) 
16 S.W.(2da) 345; Crawford v. Thom- 
ason, 117 S.W. 181, 53 Tex.Civ.App. 


[$§\2-3 


conversion of the personal property of another.* 


NATURE AND ELEMENTS OF CONVERSION® 


[§ 3] A. In General. Conversion is a tort, a 
wrongful act, which in the nature of things can- 
not spring from the exercise of a legal right.° 
Jaw of conversion, it has been said, is concerned 


with possession, not title,? conversion being an of- 
fense against possession of property.’ 
either direct or constructive,® and may be proved 
directly or by inference.?° 


It may be 
‘The essence of conver- 


561; France v. Gibson, (Civ.App.) 101 
S.W. 536. 


Utah.—Madsen vy. 
132, 72 Utah 96. 


Vt.—Thorp v. Robbins, 33 A. 896, 
68 Vt. 53; Rice v. Clark, 8 Vt. 109. 


Wash.—Phillipos v. Mihran, 80 P. 
527, 38 Wash. 402; Kinkead v. Holmes, 
ao Furniture Co., 64 P. 157, 24 Wash. 


Wis.—Cernahan v. Chrisler, 83 N. 
W. 778, 107 Wis. 645; Aschermann vy. 
Philip Best Brewing Co., 45 Wis. 262. 


Eng.—Hollins v. Fowler, L. R..7 
H. L. 757 [aff L. R. 7 Q.B. 616]; Bur- 
roughes v. Bayne, 5 H.&N. 296, 157 
Reprint 1196; National Mercantile 
Bank v. Rymill, 44 L.T.Rep.N.S. 767. 


Can.—Francis v. Turner, 25 Can.S. 
C. 110; Winchester v. Busby, 9 Can. 
L.T.Oce.Notes 217. 


N.S.—Gates v. Bent, 23 N.S. 544. 


Ont.—McIntosh y. Port Huron 
Petrified Brick, Co., 27 Ont.A. 262; 
Ashfield v. Edgell, 21 Ont. 195; Stim-- 
son v. Block, 11 ,Ont.) 963) Drifillgivs 
McFall, 41 U.C.Q.B. 313. 


4  <Ala.—Davis y. Hurt, 21 So. 468, 
114 Ala. 146. 


Cal.—Rogers v. Huie, 2 Cal. 571, 56 
Am.D. 363. 


Ill.—Grand Pac. Hotel Co. v. Row- 
land, 88 Ill.App. 519. 


N.C.—Glisson v. Herring, 
156. 


Okl.—Dodd-Lear Hardwood Lumber 
Co. v. Gyr, 146 P. 16, 44 Okl. 630. 


Pa.—Forster v. Juniata Bridge Co., 
16 Pa. 393, 55 Am.D. 506. 


Pin mae ce v. Lagrone, 


Utah.—Madsen v. Madsen, 269 P. 
132, 72 Utah 96. 


Vt.—Sibley v. Story, 8 Vt. 15. 


Eng.—Cooper vy. Chitty, 1 Burr. 20, 
97 Reprint 166. 


“A remedy to recover the value of 
chattels wrongfully converted by an- 
other to his own use.” 1 Chitty 
Pleading p 146 [quot Waring v. Penn- 
Sylvania R. Co., 76 Pa. 491, 496]. 


5. Acts constituting conversion see 
infra §§ 35-55. 


6& General Motors Acceptance Cor- 
poration v. Hanahan, 143 S.E. 820, 
146 S.C. 257. To same effect Matting- 
aye Mattingly, 133 A. 625, 150 Md. 


7. Pierpoint v. Hoyt, 182 N.E. 235, 
260 N.Y. 26; McCoy v. American Ex- 
press Co., 171 N.E. 749, 253 N.Y. 477; 
Yokoyama v. San Carlos Operating 
Co. 1259, N.Y-S. 1471). 144) Misch Tsar 
First Nat. Bank v. Brown, 23 S.W. 862, 
85 Tex. 80. 


Necessity for title and right to pos- 
ve in plaintiff see infra §§ 92— 
i 


Madsen, 269 P. 


13 N.C. 


12 S.C. 


eef v. Hamblen, 
pa) 7 S.W.(2d) 375. 


9. Hammond y. Du Bois, 
612, 131 Md. 116; 
Md. 148. 


10. Hammond v. Du Bois, 101 A. 


(Tex.Civ. 


101 A. 
Dietus v. Fuss, 8 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 3-4] 


sion is not acquisition of property by the wrong- 
doer, but a wrongful deprivation of it to the own- 
er,!! although a temporary deprivation will be suffi- 
cient;'? and in consequence it is of no importance 


TROVER AND 


or misuser.}8 


what subsequent application was made of the con- 


verted property,'* or that defendant derived no 
To constitute a conversion 
there must be either some repudiation of the owner’s 
right,'® or some exercise of dominion over it incon- 
sistent with such right,'® or some act done which 
_has the effect of destroying or changing its char- 


benefit from his act.!# 


612; 131° Md. 116; 
Md. 148. 
1l. Fila.—West Yellow Pine Co. v. 
Stephens, 86 So. 241, 80 Fla. 298. 
Ind.—First Nat. Bank v. Ransford, 
104 N.E. 604, 55 Ind.Avp. 663: Kid- 
der v. Kidder, (App.) 42 N.E. 293. 
Me.—McPheters v. Page, 22 A. 101, 
83 Me. 234, 23 Am.S.R. 772. 
Mo.—Fitzwilliams v. Northwestern 
Trust Co., (App.) 10 S.W.(2d) 334. 
Neb.—State v. Omaha Nat. Bank, 
81 N.W. 319, 59 Neb. 483. 
N.H.—Evans v. Mason, 5 A. 766, 64 
vag 98; Flanders v. Colby, 28 N.H. 
N.Y.—Pease v. Smith, 61 N.Y. 477. 
N.C.—Simmons v. Sikes, 24 N.C. 


Dietus vy. Fuss, 8 


Rae aon v. Owens, 21 Pa.Super. 
6. 

Eng.—Keyworth v. Hill, 3 B.&Ald. 
685, 5 E.C.L. 394, 106 Reprint $11. 


“The essence of the wrong is that 
the property rights of plaintiff have 
been dealt with in a manner adverse 
to him, inconsistent with his right of 
dominion, and to his harm.” Gilbert 
v. Walker, 30 A. 132, 134, 64 Conn. 390 
{quot Coleman v. Francis, 129 A. 718, 
102 Conn. 612, 615]. 

ao Gray. Vv. Crocheron,-.5= Port. 
(Ala.) 191; Daggett v. Davis, 18 N.W. 
548, 53 Mich. 35, 51 Am.R. 91; Har- 
ris v. Saunders, 21 S.C.L. 370 note. 

13. Peoples State Bank v. Kelly, 
136 N.E. 30, 78 Ind.App. 418. 


14. Ala.—Freeman v. Scurlock, 27 
Ala. 407. 

Colo.—Mansfield v. 
474, 79 Colo. 164. 


Harris, 244 P. 


Conn.—Platt v. Tuttle, 23 Conn. 233. 
Ga.—Liptrot v. Holmes, 1 Ga. 381. 
Me.—McPheters v. Page, 23 A. 101, 


83 Me. 234, 23 Am.S.R. 773. 


Neb.—State v. Omaha Nat. Bank, 81 
N.W. 319, 59 Neb. 483, 490. 


N.H.—Baker v. Beers, 6 A. 35, 64 
N.H. 102. 


Eng.—Hiort v. Bott, L. R. 9 Exch. 
6. 


“It is not the advantage accruing 
to the defendant from the act... . 
but the substantial injury inflicted on 
the plaintiff which, ordinarily, con- 
stitutes the gravamen of the action.” 
State v. Omaha Nat. Bank, supra. 

[a] Rule applied where defendant 
acted as the servant or agent of an- 
other. McPheters vy. Page, 23 A. 101, 
83 Me. 234, 23 Am.S.R. 773; Stephens 
v. Elwall, 4 M.&S. 259, 105 Reprint 
830. 

15. Ala.—First Nat. Bank v. How- 
ard, 108 So, 402, 21 Ala.App. 363. 


Minn.—Merz v. Croxen, 112 N.W. 
890, 102 Minn. 69. 


Mo.—German American Bank v. 
ue le, 81 S.W. 461, 107 Mo.App. 

N.J.—Frome v. Dennis, 45 N.J.Law 
515; Woodside v. Adams, 40 N.J.Law 
417. ‘ 


N.M.—Ross v. Lewis, 169 P. 468, 23 
N.M. 524; Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 

S.D.—Bank of Brookings vy. Aurora 
Grain Co., 181 N.W. 909, 48 S.D. 591 
{rev on other grounds 186 N.W. 563, 
45aS se alts 1s 

16. Ala.—Allen v. Jacob Dold 
Packing Co., 86 So. 525, 204 Ala. 652; 
Bolling v. Kirby, 7 So. 914, 90 Ala. 
215, 24 Am.S.R. 789; First Nat. Bank 
v. Howard, 108 So. 402, 21 Ala.App. 
363. 

Iowa.—Himmelman v. Des Moines 
Ins. Co., 110 N.W. 155, 132 Iowa 668. 

Me.—Fernald v. Chase, 37 Me. 291. 

Md.—Martin v. W. W. Lanahan & 
Co., 105 (A. 77; 1833 Ma. 525; (Mer= 
chants’ Nat. Bank v. Williams, 72 A. 
1114, 110 Md. 334. 

Minn.—Merz v. Croxen, 
890, 102 Minn. 69. 

Mo.—German American Bank v. 
reheat cat 81 S.W. 461, 107 Mo.App. 


112 N.W. 


N.J.—Frome v. Dennis, 45 N.J.Law 
here Woodside v. Adams, 40 N.J.Law 


N.M.—Ross v. Lewis, 169 P. 468, 23 
N.M. 524; Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 


N.Y.—White v. Bronson, 197 N.Y.S. 
583, 120° Misc. 73. 


Or.—Hart v. Oregon Laundry Co., 
178 P. 932, 91 Or. 324; Lee Tung v. 
Burkhart, 116 P. 1066, 59 Or. 194. 

S.D.—Bank of Brookings v. Aurora 
Grain Co., 181 N.W. 909, 43 S.D. 591 
[rev on other grounds 186 N.W. 563, 
45 S.D. 113]; 

17. Ala.—Allen v. Jacob Dold 
Packing’ Co., 86:So. 525, 204 Ala. 652; 
Bolling v. Kirby, 7 So. 914, 90 Ala. 
215, 24 Am.S.R. 789. 

Me.—Fernald v. Chase, 37 Me. 291. 


Md.—Martin v. W. W. Lanahan & 
Co;,-105° A. 777, 133. Md. 525; > Mer= 
chants’ Nat. Bank v. Williams, 72 A. 
1114, 110 Md. 334. 


Minn.—Merz v. Croxen, 
890, 102 Minn. 69. 


Mo.—German American Bank v. 
Pe pus tas: 81 S.W. 461, 107 Mo.App. 


N.J.—Frome v. Dennis, 45 N.J.Law 


vie Woodside v. Adams, 40 N.J.Law 


N.M.—Ross v. Lewis, 169 P. 468, 23 
N.M. 524; Kitchen v. Schuster, 89 P. 
261, 14 N.M. 164. 


“The destruction referred to as con- 
stituting a conversion is an intention- 
al destruction, not an accidental act.” 
Salt Springs Nat. Bank v. Wheeler, 
48 N.Y. 492, 495, 8 Am.R. 564. To 
same effect Cairnes vy. Bleecker, 12 
Johns. (N.Y.) 300; Jenner v. Joliffe, 
6 Johns. (N.Y.) 9; Bromley v. Cox- 
well, 2 B.&P. 438, 126 Reprint 1372. 


18. Moebes v. Garth, 97 -So. 703, 
210 Ala. 201; Beall v. James Folmar 
Sons & Co., 26 So. 1, 122 Ala. 414; 
Booker v. Jones, 55 Ala. 266; Assets 
Realization Co. v. Ganus, (Ala.App.) 
141 So. 721. 


112 N.W. 
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acter,’ or, as otherwise expressed, there must be a 
wrongful taking or a wrongful detention, or an 
illegal assumption of ownership, or an illegal user 


[§ 4] B. Necessity for Positive and Tortious Act. 
Mere words—declarations—will not, in and of them- 
selves alone, amount to a conversion; it must be 
accomplished by acts.1® 
leged to constitute a conversion must be positive 
and tortious.?° Mere nonfeasance or neglect of some 


Furthermore, the acts al- 


19. Rogers v. King, 44 So. 655, 151 
Ala. 628; First Nat. Bank v. How- 
ard,.. 108,- So... 402, , 21. -Ala.App,.. 3635 
Guarantee Bond & Mortgage Co. v. 
Hilding, 224 N.W. 643, 246 Mich. 334; 
State University v. State Nat. Bank, 
3 S.E. 359, 96 N.C. 280; Carraway v. 
Burbank, 12 N.C. 306. 


20. Ala.—Rogers v. King, 44 So. 
655, 151 Ala. 628; Davis v. Hurt, 21 
So. 468, 114 Ala. 146; Bolling v. Kir- 
Dae 7 So. 914, 90 Ala. 215, 24 Am.S.R. 


Cal.—Steele v. Marsicano, 36 P. 920, 
102 Cal. 666. 


Conn.—Parker v. 
Conn. 207. 


Ga.—Southern Express Co. v. Sin- 
clair, 60 S.E. 849, 130 Ga. 372; Shore 


Mesa §T S.E. 909,. 19 Ga.App- 


Ijl.—Union Stockyard, etc., Co. v. 
Mallory, etc., Co., 41 N.E. 888, 157 Ill. 
554, 48 Am.S.R. 341 [rev 54 Ill.App. 
170]; Sturges v. Keith, 57 Ill. 451, i1 
Am.R. 28: Burge v. Englewood Mo- 
tor Car & Garage Co., 213 Ill App. 
357; Newlin v. Prevo, 90 Ill.App. 515. 

Ind.—Vandalia R. Co. v. Uyson 
BEN Co., 101 N.E. 114, 55 Ind. App. 


Middlebrook, 24 


Me.—Durgain v. Maine Cent. R. Co., 
98 A. 811, 115 Me. 551; Whiting’ v. 
Whiting, 87 A. 381, 111 Me. 13; Hagar 
v. Randall, 62 Me. 439; Boobier v. 
Boobier, 39 Me. 406. 


Mass.—Way v. Dennie, 54 N.EB. 347, 
174 Mass. 43; Spooner v. Manchester, 
133 Mass. 270, 48 Am.R. 514; McPart- 
land v. Read, 11 Allen 231; Polley v. 
Lenox Iron Works, 2 Allen 182; 
Leonard y. Tidd, 3 Metce. 6. 


Miss.—Phillips v. Lane, 5 Misc. 122. 


greece ee v. Sichler, 20 Mo.App. 

N.Y.—Salt Springs Nat. Bank v. 
Wheeler, 48 N.Y. 492, 8 Am.R. 564; 
Biel v. Horner, 30 N.Y.S. 227, 9 Misc. 
492; McMorris v. Simpson, 21 Wend. 
ore Schroeppel v. Corning, 5 Den. 

N.D.—Taugher v. Northern Pac. 
Ry. (Coy i290 No We | 747,08 21 SND it. 

Okl.—McJunkin v. Hancock, 176 P. 
140, 1 OKILM25 7. 


Or.—Leé Tung v. Burkhart, 116 P. 
1066, 59 Or. 194. 


Tenn.—Jones v. Allen, 1 Head 626. 


Tex.—American Surety Co. of New 
York v. Hill County (Tex.Civ.App.) 
254 S.W. 241 [aff (Commn.App.) 267 
S.W. 265]. 

Vt.—Oakdale Farms vy. Rutland R. 
Co., 158 A. 678, 104 Vt. 279; Booth v. 
New York Central R. Co., 112 A. 894, 
95 Vt. 9; Manley Bros. v. Boston & 
M. R. R., 97 A. 674, 90 Vt. 218; An- 
drews. v. Carl, 59) A. 167, UT Wits A723 


Eng.—Mills v. East India, etce., 
Dock Co., 7 App.Cas. 591 [comment- 
ing on Fearon v. Bowers, 1 H.Bl. 364 
note]; London, ete., R. Co. v. Hughes, 
L. R. 26 Ir. 165; Severin v. Keppell, 
4 Esp. 156, 170 Reprint 674; Bromley 
v. Coxwell, 2 B.&P. 438, 126 Reprint 
1372; Heald v. Carey, 11 C.B, 977, 993, 


14 [65 C.J.] 


legal duty does not amount to conversion and will 
not support an action of trover,?! although it may 
constitute sufficient ground to maintain an action 
mere breach 


22 


on the case.2?, And a 
does not constitute conversion,?* 
ing in a loss of property.?* 


[§ 5] C. Want of Consent of Owner. 


138 Reprint 762. 

[a] As otherwise expressed.—(1) 
“Generally, before there can be a 
conversion of property, there must be 
an act of malfeasance and not a mere 
nonfeasance; a positive wrong and 
not the mere omission of what was 
right.” American Surety Co. of New 
York v. Hill County, (Tex.Civ.App.) 
254 S.W. 241, 246 [aff (Commn.App.) 
267 S.W. 265]. (2) “Actions _of tort 

cannot be maintained without 
proof that the defendant either did 
some positive wrongful act with the 
intention to appropriate the property 
to himself, or to deprive the rightful 
owner of it, or destroyed the proper- 
ye’ Spooner v. Holmes, 102 Mass. 
503, 506, 3 Am.R. 491 [quot McJunkin 
v. Hancock, 176 P.. 740, 71. OKI. 257, 
PASOVA |G 

21. Ala.—Davis v. Hurt, 21 So. 468, 
114 Ala. 146; Bolling v. Kirby, 7 So. 
914, 90 Ala. 215, 24 Am.S.R. 789; Cen- 
tral R. & Banking Co. v. Lampley, 76 
AAs Opie aAMnbee oo4en) COLLONG..V. 
Harris Transfer & Warehouse Co., 106 
So. 220, 21 Ala.App. 136 [cert den 
106 So. 223, 214 Ala. 6]. 

Cal.—Rogers v. Huie, 2 Cal. 571, 56 
Am.D. 363. 


Conn.—Berman v. Kling, 71 A. 507, 
81 Conn. 403. 

Ga.—Southern Express Co. v. Sin- 
clair, 60 S.E. 849, 1380 Ga. 372; Sav- 
age v. Smythe & Co., 48 Ga. 562; Roll 
v.. Black, Dudl. 18; Shore v. Brown, 
91 S.B. 909, 19 Ga. App. 476. 

Tll.— Sturges v. Keith, 57 Ill. 451, 11 
Am.R. 28; Burge v. Englewood Mo- 
tor Car & Garage Co., 213 Ill.App. 357. 


Ind.—Vandalia R. Co. v. Upson Nut 
Co., 101 N.E. 114, 388, 55 Ind.App. 252. 


Ky.—Lexington & O. R. Co. v. Kidd, 
7 Dana 245; Kennet v. Robinson, 2 
J.J.Marsh. 84. : 

Me.—Dearbourn v. Union Nat. 
Bank, 58 Me. 273; Fernald v. Chase, 
37 Me. 289. : 

Mass.—Robinson v. Austin, 2 Gray 
564; Bowlin v. Nye, 10 Cush. 416. 

Mich.—Kearney v. Clutton, 59 N.W. 
419, 101 Mich. 106, 45 Am.S.R. 394. 

N.H.—Evans v. Mason, 5 A. 766, 64 
NEE. 99: 

N.Y.—Magnin v. Dinsmore, 70 N.Y. 
410, 26 Am.R. 608; Cohen v. Koster, 
118° N.Y-S: 1142,' 5133) App: Div.) 570; 
Schroeppel v. Corning, 5 Den. 236; 
Hawkins v. Hoffman, 6 Hill 586, 41 


Am.D. 767; McMorris v. Simpson, 21 
Wend. 610; Packard v. Getman, 4 
Wend. 613, 21 Am.D. 166; Bristol v._ 


Burt, 7 Johns. 254, 5 Am.D. 264. 


Or.—Lee Tung v. Burkhart, 
2 41066; (59~Ors 194: 


Vt.—Oakdale Farms v. Rutland R. 
Co., 158 A. 678, 104 Vt. 279; Booth v. 
New York Cent. R. Cos, 2) A489 4% 195 
Vt. 9; Manley Bros. v. Boston & M. 
15% Co., 97 A. 674, 90 Vt. 218; Eddy v. 
Field, 81 A. 249, 85 Vt. 188; Andrews 
v. Carl, 59 AY 167, 77) Vt. 172," Bailey 
v. Moultrop, 55 Vt. 13; Tinker v. Mor- 
rill, 39 Vt. 477, 94 Am.D. 345; Buck 
v. Ashley, 37 Vt. 475; Farrar v. Rol- 
lins, 37 Vt. 295; Nutt v. Wheeler, 30 
Vt. 436, 73 Am.D. 316. 


Wash.—Spokane Grain Co. v. Great 
Northern Express Co., 104 P. 794, 55 


116 


: 
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although result- 
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pensable.?° 
of contract 


sion thereof ;?° 


To con- 
Wash. 545. 
Wis.—Lund v. Keller, 233 N.W. 769, 


203 Wis. 458. 


Eng.—Williams v. Gesse, 3 Bing. 
N.Cas. 849, 32 B.C.L. 389, 132 Reprint 
637; Bremley v. Coxwell, 2 B.&P. 
438, 126 Reprint 1372; Ross v. John- 
son, 5 Burr. 2825, 98 Reprint 483; 
Mulgrave v. Ogden, Cro. Eliz. 219, 78 
Reprint 475; McCombie vy. Davies, 6 
East 538, 102 Reprint 1393; Owen v. 
Lewyn, 1 Vent. 223, 86 Reprint 150. 

Ont.—Lovekin v. Podger, 26 U.C.Q. 
Bp loos 

22. Sturges v. Keith, 57 Ill. 
11 Am.R. 28; Newlin v. Prevo, 90 Ill. 
App. 515; Hawkins v. Hoffman, 6 
Hill (N.Y.) 586, 41 Am.D. 767; Pack- 
ard v. Getman, 4 Wend. (N.Y.) 6138, 
21 Am.D. 166; Tinker v. Morrill, 39 
Vt. 477, 94 Am.D. 345; Ross v. John- 
son, 5 Burr. 2825, 98 Reprint 483. 

23. Ala.—Davis v. Hurt, 21 So. 
468, 114 Ala. 146; Bolling v. Kirby, 7 
So. 914, 90 Ala. 215, 24 Am:S.R. 789; 
Kinney v. South Alabama, ete] Re Co., 


451, 


3 So. 118, 82 Ala. 368. 


Colo.—Lininger, Implement Co. v. 
ee Foundry Co., 216 P. 527, 73 
Colo 


Ga.—Reid v. Caldwell, 35 S.E. 684, 
110 Ga. 481; Camp v. Casey, 34 S.E. 
277, 110 Ga. 262; Forehand v. Jones, 
10 S.E. 1090, 84 Ga. 508. 


Ill—Burge v. Englewood Motor 
Car & Garage Co., 213 Ill.App. 357; 
Newlin v. Prevo, 90 Ill.App. 515. 


N.H.—Evans v. Mason, 5 A. 766, 64 
N.H. 98. 


N.J.—Mercantile Co-operative Bank 
v. Frost, 41 A. 685, 62 N.J.Law 476. 


N.Y.—Industrial & General Trust 
Ve UT Od G3 IN. bet a65, 2 ONG. Elaoor 
Stoneman v. Van Vechten, 59 N.E. 
1131, 165 N.Y. 666; Hinkle Iron Co. 
v. Kohn, 171 N.Y.S. 537, 184 App.Div. 
181 [rev on other grounds 128 N.E. 
113, 229 N.Y. 179]; Hunt v. Kane, 40 
Barb. 638; Stone v. Rabinowitz, 90 
N.Y.S. 301, 45 Mise: 405; Starr v. 
Silverman, 50 N.Y.S. 657, 23 Misc. 
151; Powell v. Powell, 3 Hun 413, 6 
Thomps.&C. 51 [rev on other grounds 
71 N.Y. 71]. Contra Berney v. Marks, 
69 N.Y.S.' 993, 84 Mise. 527. 


N.D.—Taugher v. Northern Pac. 
RY Co UV29 IN. WeeGht. 24 aN: Den lott 


Okl.—Aylesbury Mercantile Co. v. 
Hitch, 99 P. 1089, 22 Ok. 475, 23 LR 


A.N.S. 573. 


Pa.—Davis v. Thompson, 14 A. 
0) sPai Cas. bbs: 


Wis.—Lund v. Keller, 233 N.W. 769, 
203 Wis. 458, 

But see Ford v. Roberts, 23 P. 322, 
14 Colo. 291 (if defendant’s failure to 
perform his contract prevents plain- 
tiff from obtaining possession of his 
property, then an action for conver- 
sion will lie). 


[a] Thus, where goods were con- 
signed to be sold, the proceeds to be 
paid by a certain date, the consignees 
could not be held liable for conver- 
sion of the proceeds, their only liabil- 
ity being on contract. Sorge v. Na- 
politano, 166 N.Y.S. 779. 

24 Ala.—Kinney v. South & North 
Alabama R. Co., 3 So. 113, 82 Ala. 


169, 


[§§ 4-54 


and this is so although defend- 


368. 


Ill.—Burge v. Englewood Motor 
Car & Garage Co., 213 Ill.App. 357. 


N.Y.—Powell v. Powell, 3 Hun 413, 
6 Thomps.&C. 51 [rev on other grounds 
TINY aire Lic 

N.D.—Taugher v. Northern Pac, 
Ry. Co.,.129 N.W. 74%, 2 ND. A115 


Okl.—Aylesbury Mercantile Co. v. 
Fitch, 99 P. 1089, 22 Okl. 475, 23 L.R. 
IAINES.. 0 hoe 

Wis.—Lund v. Keller, 233 N.W. 
203 Wis.°458. 


25. Aylesbury Mercantile Co. v. 
Fitch, 99 P, 1089, 22 Okl. 475, 23 L.R. 
ACN: S-5'035 Van Dusen & Co. v. Ar- 
nold, 59 N.W. 961, .5: S.D. 25885 And 
see cases infra notes 26, 27. 


26. Ala.—Locke v. Reeves, 22 So. 
850, 116 Ala. 590; Booker v. Jones, 55 
Ala. 266. 

Colo.—Sigel-Campion Live Stock 
Co. v. Holly, 101 P. 68, 44 Colo. 580. 
Fla.—Robinson v. Hartridge, 

Fla. 501 

Idaho.—Haynes v. Kettenbach Co., 
8h Pei 14, 1 Idahorgs: 

Ind.—Austin v. McMains, 43 N.E. 
141, 14 Ind.App. 514, 

Iowa.—Doyle v. Burns, 99 N.W. 195, 
123 Iowa 488. 

Ky.—Wood v. 
Marsh. 174; 
J.J.Marsh. 84. 

La.—Laciano vy. Flaspoller, 
Ann ei Ome 


769, 


13 


Worthington, 4 J.J. 
Kennet v. Robinson, 2 


35) Lak 
Lowery v. Lavillebeuvre, 


14 La, 55. 
. Mass.—Hills v. Snell, 104 Mass. 
173, 6 Am.R. 216; Leonard vy. Tidd, 
3 Metce. 6. 


Minn.—Carlson v. Schoch, 170 N.W. 
195, 141 Minn. 236; Mann v. Lamb, 
85 N.W. 827, 83 Minn. 14; Griffin v. 
Bristle, 40 N.W. 523, oo Minn. 456; 
Tousley v. Board of Education, 40 N. 
W. 509, 39 Minn. 419; Freeman vy. 
Etter, 21 Minn. 2; Chase v. Blaisdell, 
4. Minn. 90. 


Mont.—Powers vy. Klenzie, 
833, 15 Mont. 177. 


Neb.—Coulter v. Cummings, 142 N. 


W. 109, 938 Neb. 646; State v. Omaha 
Nat. Bank, 93 N.W. 319, 66 Neb. 857, 


3S) thes 


81 N.W. 319, 59 Neb. 483; Carlson 
Ve. . Jordan, 93. INOW. 14°30; S4eeNiebe 
(Unoff.) 359. 

N.Y.—Hill _v. Covell, 1 N.Y. 522; 


Ransom v. Wetmore, 39 Barb. 104; 
Gruard v. O'Reilly, | 65 N.Y.S. 511, 32 
Misc. 710. 


Okl.—Mason v. Nibel, 263 P. 121, 
129 Okl. 7; Dodd-Lear Hardwood 
Lumber Co. v. Gyr, 146 P. 16, 44 Okl. 
630; Wright v. School Dist. No. 97, 
Canadian County, 128\P. 241, 36 Okl. 
294; Aylesbury Mercantile Co. v. 
Fitch, 99 P. 1089, 22 Okl. 475, 23 L.R. 
A.N.S. 573. 


Pa.—Martin v. 
1023, 212 Pa. 558. 


Megargee, 61 A. 


S.D.—Van Dusen vy. Arnold, 59 N. 
W. 961, 5 S.D. 588. 

Tenn.—Parker v. Oakley, (Ch.A.) 
57 S/W. 426. : 

Tex.—Gulf, etc. R. Co. v. Pratt, 
(Civ.App.) 183 S.W. 103; Houston, 


etc., R. Co. v. Garrison, (Civ.App.) 37 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 
stitute conversion, nonconsent to the possession and | 
disposition of the property by defendant is indis-_ 
If the owner expressly or impledly 
assents to or ratifies the taking, use, or disposition 
of his property, he cannot recover as for a conver- 


——— “(Ts 


—-§§ 5-7] 


ant exceeded the power given him.?7 


TROVER AND 
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without more, is not enough to constitute a con- 


{[§ 6] D. Manual Taking and Asportation. 
ther actual manual taking** nor asportation?® are 
of conversion. 
“Toes he exereise dominion over it in exelu- 


essential elements 
is: 


sion of or in defiance of the owner’s right? 


he does, that is conversion.”?°® 


[§ 7] E. Intent—l. In General. ‘While an in- 
tent to do some act amounting to a conversion is 
mere intention to convert property, 


necessary,*? 


Sow. 971. 

Vt.—Lumbra v. Campbell, 78 A. 120, 
84 Vt. 51; Downer v. Rowell, 24 Vt. 
343; Knapp v. Winchester, 11 Vt. 351. 

Wash.—S. A. Woods Mach. Co. v. 
Woodcock, 86 P. 570, 43 Wash. 317. 


Ont.—Wilson v. MacNab, 21 U.C.Q. 
B. 493. 

Sask.—Pioneer Fruit Co. v. Litsch- 
ke, 2 Sask.L. 325; Scott v. Paterson, 
[1923] 1 Dom.L.R. 783; Rose & La- 
flamme, Ltd. v. Campbell, Wilson & 
Se Ltd., [1923] 1 Dom.L.R. 

97. 

[a] Rule applied.—Plaintiffs hav- 
ing let a clapboard mill to defendant 
for the season of 1908, the mill was 
moved by mutual agreement at the 
conclusion thereof and stored in de- 
fendant’s shed. In 1909 defendant 
moved it back to his sawmill and used 
it to saw that year’s stock of logs, 
during which operation it was de- 
stroyed by fire without defendant’s 
fault. While plaintiffs’ permission to 
use the mill another year had not 
been requested, they knew it was be- 
ing so used and made no objection. It 
was held that it will be presumed that 
such additional use was with plain- 
tiffs’ consent, and hence defendant 
was not liable for the value of the 
mill as for conversion. Lumbra vy. 
Campbell, 78 A. 120, 84 Vt. 51. 

{[b] Submission to demands of 
marshal who professes to act official- 
ly and under color of a warrant is- 
sued in bankruptcy proceedings is not 
such an assent to his taking posses- 
sion of property thereby as will pre- 
clude an action against him for con- 
version. Mathews v. Stewart, 6 N. 
W. 633, 44 Mich. 209. 


27. Loveless v. Fowler, 4 8.E. 103, 
79 Ga. 134,11 Am.S.R. 407; Stoneman 
v. Van Vechten, 61 N.Y.S. 513, 46 
App.Div. 370 [aff 59 N.E. 1131, 165 N. 
Y. 666 (dist Baker v. New York Nat. 
Exch. Bank, 2 N.E. 452, 100 N.Y. 31, 
53 Am.R. 150, 16° Abb.N.Cas. 458)]; 
Dickinson v. Dudley, 17 Hun (N.Y.) 
569; Sarjeant v. Blunt, 16 Johns. (N. 
Y.) 74; Dodd-Lear Hardwood Lum- 
ber Co. v. Gyr, 146 P. 16, 44 Okl. 630. 

23. Ala.—Rogers v. King, 44 So. 
655, 151 Ala. 628; Bolling v. Kirby, 7 
So. 914, 90 Ala. 215, 24 Am.S.R, 789; 
Freeman v. Scurlock, 27 Ala. 407. 

_ Cal.—Horton v. Jack, 58 P. 1051, 
126 Cal. 521; Dodge v. Meyer, 61 Cal. 
405. 

Fla.—West Yellow Pine Co. v. Ste- 
phens, 86 So. 241, 80 Fla. 298. 

Iowa.—Brown v. Altar Mfg. Co., 
144 N.W. 613, 163 Iowa 343. 

Kan.—Brown v. James H. Camp- 
bell Co., 24 P. 492, 44 Kan. 237, 21 Am. 
S.R. 274. 

Ky.—Newcomb-Buchanan 
Baskett, 14 Bush 658. 

Mass.—Goell v. Smith, 128 Mass. 
238. 

Mich.—Guarantee Bond & Mortgage 
Co. v. Hilding, 224 N.W. 6438, 246 
Mich. 334. . 

* Minn.—McDonald y. Bayha, 100 N. 


Cove 


Nei- 
The question 


If 


version, but the intent must be accompanied by 
some positive act.®? 
itself that gives a right of action, and not the in- 
tent to convert.*% 
vert, consummated by some positive act, is neces- 
sary to constitute conversion,** it is very general- 


It is the act of conversion 


But while an intent to con- 


ly held that it is not essential to conversion that 


W. 679, 98 Minn. 139. 

Mo.—Withers v. Lafayette County 
Bank, 67 Mo.App. 115. 

Mont.—Tuttle v. Hardenberg, 38 P. 
1070, 15 Mont. 219. 

N.H.—Brown v. Ela, 30 A. 412, 67 
N.H. 110. 


N.Y.—Pease v. Smith, 61 N.Y. 477 
[aft 3 Lans. 428]; Armstrong v. Du- 
bois, 1 Abb.Dec. 8, 4 Keyes 291; Su- 
zuki v. Small, 212 N.Y.S. 589, 214 App. 
Div. 541; Debobes v. Butterly, 205 N. 
Y.S. 104, 210 App.Div. 50; Mahaney v. 
Walsh, 44 N.Y.S. 969, 16 App.Div. 601; 
Reynolds v. Shuler, 5 Cow. 323; Bris- 
tol v. Burt, 7 Johns. 254, 5 Am.D. 264. 


Ohio.—Gillespie v. Holland, 3 Ohio 


App. 116, 22: Ohio Cir.Ct.N.S. 17. 
Or.—Budd v. Multnomah R. Co., 7 

P99; 12" Ore 27t, 53 Attn, Sb5- 
Pa.—MclIntire vy. Blakeley, 12 A. 


325, 9 Pa.Cas, 227. 


R.I.—Donahue v. Shippee, 8 A. 541, 
L5VRE. 453: 


Wis.—Cernahan v. Chrisler, 83 N.W. 
778, 107 Wis. 645. 


N.S.—Gates v. Bent, 31 N.S. 544. 


“St is not essential to a conversion 
which will support the action of tro- 
ver, that the defendant should have 
the complete manucaption of the 
property. An intermeddling with, or 
dominion over the property of anoth- 
er, whether by the defendant alone, 
or in connection with others, which 
is subversive of the dominion of the 
true owner, and in. denial of his rights, 
is a conversion.” Bolling v. Kirby, 7 
ae 94 90 cAla: 21557:221;'24 Am! SiR) 


29. West Yellow Pine Co.-v. Ste- 
phens, 86 So. 241, 80 Fla. 298; Allen 
v. Bicknell, 36 Me. 436; Hammond v. 
Sullivan, 99 N.Y.S. 472, 112 App.Div. 
788; Simon v. Simon, 55 N.Y.S. 915, 
38 App.Div. 85; Meyer v. Doherty, 
113:N.W. 671, 133 Wis. 398, 126 Am.5S. 
R. 967, 13 L.R.A.N.S. 247. 


“A mere wrongful asportation of a 
chattel does not amount to a conver- 
sion, unless the taking or detention 
of the chattel is with intent to con- 
vert it to the taker’s own use, or that 
of some third person, or unless the 
act done has the effect of destroying 
or changing the quality of the chat- 
tel.” - Rogersv. Huie, 2 Cal. 571, 572; 
56 Am.D. 363. 


[a] “Conversion” and “carrying 
away” are not synonymous terms. 
Spivey v. State, 26 Ala. 90, 101. 


[b] Removal of chattel to foreign 
country deprives the owner of the 
power of enforcing his rights in the 
courts of his own country and is 
therefore a conversion. Allens v. 
Peyton, 21 Wkly.Rep. 108; McIntosh 
v. Port Huron Petrified Brick Co., 27 
Ont.A. 262. 


30. Mahaney v. Walsh, 44 N.Y.S. 
969, 971, 16 App.Div. 601 [quot Page 


v. Clark, 165 N.Y.S. 1058, 1060, 100 
Mise. 395]. 
31. Colo.—Hushaw vy. Dunn, 160 P. 


1037, 62 Colo. 109. 


the motive or intent with which the act was com- 
mitted should be wrongful,*® or willful or cor- 


Md.—Hammond v. Du Bois, 101 A. 
612, 131 Md. 116; Manning v. Brown, 
47 Md. 506. 

v. Holmes, 102 
Parker v. Lombard, 100 


Mass. “503; 
Mass. 405. 


N.H.—Evans v. Mason, 5 A. 
N.H. 98. 


Tenn.—Jordan v. Greer, 
a 


766, 64 
5 Sneed 


Utah.—Bowe v. Palmer, 102 P. 1007, 
1009, 36 Utah 214, 24 LRANS 226, 
21 Ann.Cas. a baleya Ue 


Wash.—Lockit Cap Co. v. Globe 
Mfg. Co., 290 P. 813, 158 Wash. 183. 


Wis.—Lund v. Keller, 233 N.W. 769, 
203 Wis. 458. 


Eng.—Fouldes y. Willoughby, 8 M. 
&W. 540, 151 Reprint 1153. 


“Merely to interfere with another’s 
property, or his rights therein or 
thereto, will not sustain an action of 
trover, unless such acts are done with 
the intention of depriving the owner 
permanently or temporarily of his 
property.” Bowe v. Palmer, supra. 

32. Penny v. State, 7 So. 50, 88 
Ala. 105; Wilson v. Ratcliff, 80 So. 623, 
16 Ala. App. 619; Hammond vy. Du 
Bois, 101 A. 612, 131 Md. 116; Gulf, 
C.& SF. R. Co. v. Pratt, (Tex.Civ. 
App.) 183 S.W. 1038; Smith vy, Young, 
1 Campb. 439, 441, 170 Reprint 1014. 

“The intention is not enough. 
There must be an actuai tort.” Smith 
v. Young, supra (per Lord Ellenbor- 
ough). 


83. Wilson v. Ratcliff, 80 So. 623, 
16 Ala.App. 619; Bayley v. National 
Pole €o.,2 156) PB. Aa 90 Wash. 664. 


And see infra § 86 


34. See supra 1x2 and notes 31— 
33; and supra § 4. 


35. U.S.—Savary Vv. Germania 
Bank, 21 F.Cas.No. 12,387, 7 Reporter 
GLb, 195A Tbsta CNY.) won ie 


Ala.—First National Bank y. Mor- 
gan, 104 So. 408, 213 Ala. 125; White 
v. Yawkey, 19 So. 360, 108 Ala. 270, 
54 Am.S.R. 159, 32 L.R.A. 199. 


soa ee v. Stafford, 24 Ark. 


Cal.—Edwards v. Jenkins, 7 P.(2d) 
702, 214 Cal. 713;. Poggi v..Scott, 139 
P. 815, 167, Cal. 372,51 L.R.A.N.S. 9255 
Swim v. Wilson, 27 P. 33, 90 Cal. 126, 
13 L.R.A. 605, 25 Am.S.R. 110 [overr 
Rogers v. Huie, 2 Cal. 571, 56 Am.D. 
363]; Redwine v. Trowbridge, 279 P. 
666, 99 Cal.App. 762. 


Conn.—Platt v. Tuttle, 


Fla.—Robinson vy. Hartridge, 
Fla, 501. 


Ga.—Merchants & Miners Trans- 
portation Co. v. Moore & Co., 52 S.B. 
802, 124 Ga. 482; Miller v. Wilson, 25 
S.E. 578, 98 Ga. 567, 58 Am.S.R. 319; 
Branch v. Planters’ Loan, etec., Bank, 
75 Ga.'342; Long v. Dye, 157 S.E. 359, 
42 Ga.App. 726; Broadway Apartment 
Co. v. Barnett, 118 S.E. 601, 30 Ga. 
App. 562; Sappington y. Rimes, 95 S. 
BE, 316, 21 Ga.App. 810; Atlantic Com- 
press Co. v. Chambliss, 84 S.H. 155, 15 
Ga.App. 747. si 


23 Conn, 232. 
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rupt,** although, as in actions for damages for torts 
generally,®? factors of this character may be taken in- 
to consideration in determining whether exemplary 
It is sufficient if the 
owner has been deprived of his property by the act 


damages shall be allowed.*§ 
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of another assuming an unauthorized dominion and 


Ind.—Salvation Army v. eee y 
161 N.E. 6388, 87 Ind.App. 68 Kidder 
v. Biddle, 42 N.E. ae: 13 tea App. 653. 


Towa.—Farmer Graettinger 
Bank, 107 N.W. 170. “130 Iowa 469; 
Edwards v. American Express Co., 9¢ 
Now, 740, 121 Iowa 744, 63 L.R.A. 
467. 


Kan.—Farmers’ Grain & Supply Co. 
v. Atchison, T. & S. F. Ry. Co., 245°R. 
734, 120 Kan, 21, 121 Kan. 10. 

Ky.—Urban v. Lansing’s Adm’r, 39 
S.W.(2d) 219, 239 Ky. 218; Louisville, 
etc., R. Co. v. Lawson, 11 'S.W. 511, 88 
Ky. 496, 11 Ky.L. 38. 


Me.—Smith v. Colby, 67 Me. 169. 


Md.—Bonaparte v. Clagett, 27 A. 
619, 78 Md. 87. 

Mass.—Stanley v. Gaylord, 1 Cush. 
536, 48 Am.D. 643. 

Mich.—Moore v. Andrews, 168 N.W. 

1037, 203 Mich. 219; Tidey v. McDon- 
ald, 146 N.W. 224, 179 Mich. 580; Hub- 
bell v. Blandy, 49 N.W. 502, 87 Mich. 
209, 24 Am.S.R. 154; Gibbons v. Far- 
well, 29 N.W. 855, 63 Mich. 344, 6 Am. 
S.R. 301; Cubit v. O’Dett, 16 N.W. 679, 
51 Mich. 347; Allen v. Kinyon, 1 N. 
W. 863, 41 Mich, 281. 
. Mo.—Mohr v. Langan, 63 S.W. 409, 
162 Mo. 474, 85 Am.S.R. 503; Waver- 
ly Timber ’& Iron Co. v. St. Louis 
Cooperage Co., 20 S.W. 566, 112 Mo. 
383-0) Hamlin) vs Carruthers, 19 Mo. 
App. 567. Compare Pitcock v. Hig- 
gins, (App.) 239 S.W. 870 (intention 
is an element in conversion, but may 
be inferred from the facts and cir- 
cumstances). 


Mont.—Interstate Nat. Bank v. Mc- 
Cormick, 214 P. 949, 67 Mont. 80, 34 
ACL Raa. 


Neb.—State v. Omaha Nat. Bank, 93 
N.W. 319, 59 Neb. 483; Hill v. Camp- 
bell Commission Co., 14 N.W. 388, 54 
Neb. 


N.H.—Knapp v. Guyer, 74 A, 873, 75 
N.H. 397; Farley v. Lincoln, 51 N.H. 
577, 12 Am.R. 182. 


N.J.—West Jersey R. Co. v. Tren- 
ton Car Works, 32 N.J.Law 517. 


N.Y.—Allen v. Froome, 88 N.E. 645, 
195 N.Y. 404; Industrial & General 
Trust .v. Tod, 63 N.E., 285, 170 N.Y. 
233; Robinson v. Chemical Nat. Bank, 
86 N.Y. 407; People v. Bank of North 
America, 75 N.Y. 563; Laverty v. 
Snethen, 68 N.Y. 522, 23 Am.R. 184; 
Pease v. Smith, 61 N.Y. 477; Boyce 
v. Brockway, 31 N.Y. 490; Suzuki v. 
Small, 212 N.Y.S. 589, 214 App.Div. 
541 [aff 154 N.E. 618, 243 N.Y. 590]; 
Passaic Falls Throwing Co. v. Vil- 
leneuve-Pohl Corporation, 155 N.Y.S. 
669, 169 App.Div. 727; Klein vy. Cohen, 
PONS. hal, wh ao App.Div. 500; Mc- 
Carthy v. Heiselman, 125 N.Y.S. 13, 
140 App.Div. 240; Douglass v. Scott, 
LT oN Yooe 40; oO Appabiviaeooe: 
Casey v. Pilkington, 82 N.Y.S. 525, 
83 App.Div. 91; Johnson vy. Hoboken 
First Nat. Bank, 6 Hun 126; Cobb 
v. Dows, 9 Barb. 230 [rev on other 
grounds 10 N.Y. 535]; Smith v. Mart- 
og, 51 N.Y.S. 257, 23 Mise. 353; Fiske 
v. Peebles, 13 N.Y.St. 746; Lasero- 
witsch v. Reiman, 6 N.Y.St. 247; 
Hawkins v. Hoffman, 6 Hill 586. 

Ohio.—Baltimore, ete., R. Co. v. 
O’Donnell, 32 N.E. 476, 49 OhioSt. 489, 
34 Am.S.R. Shy Pail L.R.A. 117, 


Okl.—U. S. Zine Co. v. Colburn, 255 
P. 688, 124 Okl. 249. 


Or.—Ferrera v. Parke, 23 P. 888, 19 | Y. 233; 


Or. 141; Velzian v. Lewis, 16 P. 631, 
16: Or: 539, 3 Am.S.R. 184. 


Pa.—Forsyth y. Wells, 41 Pa. 291, 
80 Am.D. 617.° 


R.I.—Donahue v. Shippee, 8 A. DAS 
JUD EVIE ZHSY 


S.C.—Harris v. Satunders, 21 S.C.Eq. 
370 note. 


Tex.—Williams v. Deen, 
536, 5 Tex.Civ.App. 575 


Vt.—Morrill v. Moulton, 40 Vt. 242. 


Wash.—Bayley v. National Pole 
Co., 156 P. 867, 90 Wash. 664. 


W.Va.—Pine & Cypress Mfg. Co. v. 
American Engineering & Construc- 
tion Co., 125 S.E. 375, 97 W.Va. 471. 


Wis.—Donovan vy. Barkenhausen 
Oil Go., 227 N.W. 940, 200 Wis. 194; 
Regas v. Helios, 186 N.W. 165, 176 
Wis. 56; Cernahan v. Chrisler, 83 N. 
W. 778, 107 Wis. 645; Boldewahn v. 
Schmidt, 62 N.W. 177, 89 Wis. 444. 


Eng.—Hollins v. Fowler, L.R. 7 H. 
Livi; rEllortev, Bott, LR) Seb xch: 
86; Devereux v. Barclay, 2 B.&Ald. 
702, 106 Reprint 521. 


“The foundation for the action of 
conversion rests neither in the knowl- 
edge nor the intent of the defendant. 
It rests upon the unwarranted inter- 
ference by defendant with the domin- 
ion over the property of the plaintiff 
from which injury to the latter re- 
sults. Therefore neither good nor 
bad faith, neither care nor negligence, 
neither knowledge nor eee oe 
of the gist of the action.” Pog 
Scott, 139 P: 815, 816, 167 Cal. 373, Bi 
L.R.A. N.S. 925 [quot "Hdwards Ma Jen- 
kins? 7% “P20 02,214 Cal. ti3di. 


“The defendant’s act in assuming 
dominion over the property was none 
the less an invasion of the plaintiffs’ 
right . . . because he did not in- 
tend a wrong, or know that he was 
committing one, An encroachment 
upon a legal right must constitute a 
legal wrong; and it is familiar law, 
that intention is of no account in a 
civil action brought by one man to 
recover damage for a wrongful inter- 
ference with his property by another. 
The law gives the plaintiff compensa- 
tion for the injury he has sustained, 
whether the defendant intended such 
injury or not.” Knapp v. Guyer, 74 
A. 873, 874, 75 N.H. 397. 


[a] Exceptions to rule.—The rule 
does not apply when plaintiff, his 
agent, or servant, having the lawful 
custody or control over the property, 
consents, or requests defendant, to 
receive and dispose of it. In such 
case guilty intent is an essential ele- 
ment of conversion. State v. Omaha 
Nat. Bank, 93 N.W. 319, 59 Neb. 483. 


36. McGaffey Canning Co. v. Bank 
of America, 294 P. 45, 109 Cal.App. 
415; Burge v. Englewood Motor Car 
& Garage Co., 213 Ill.App. 357;  Had- 
dix v. Einstman, 14 Ill.App. 443. 


37. See Damages §§ 273, 275, 276. 


c8. Salvation Army vy. Ellerbush, 
161 N.E. 638, 87 Ind.App. 682; Urban 
v. Lansing’s Adm’r, 39 S.W. (2a) 219, 
239 Ky. 218; Baltimore & O. RivCoseva 
O'Donnell, 32 NE. 476, 49 OhioSt. 489, 
34 Am.S.R. 579. 20 TaeA, Lae Pecos 
& Na ely Ry, Co. v. Porter, (Tex.Civ. 
App.) 183 S.W. 98. 


39. Savary v. Germania Bank, 21 
F.Cas.No. 12,387; Industrial & Gen- 
eral Trust v. Tod, 63 N.E. 285, 170 N. 
Laverty v. Snethen, 68 N.Y. 


24 S.W. 


control over it.?® 
constitutes the conversion.*® 
ject to some limitations hereinafter noticed,*! it has 
very generally been held that the question of good 
faith,t2 knowledge or ignorance,** care or negli- 


Esa 


It is the effect of the act which 
In consequence, sub- 


522, 23 Am.R. 184; Boyce v. Brock- 
way, 31 N.Y. 490; Passaic Falls 
Throwing Co. v. Villeneuve-Pohl Cor- 
poration, 155 N.Y.S. 669. 169 Anp.Div. 
727; Klein v. Cohen, 127 N.Y.S. 171, 
142 App.Div. 500; Velsian v. Lewis, 
16 'P..6315" f5Or, 539573 Ao sSaRerLoas 
And see cases supra note 39. 


40. Gibbons v. Farwell, 29 N.W. 
855, 63 Mich. 344, 4 Am.S.R. 301; 
State v. Omaha Nat. Bank, 81 N.W. 
319, 59 Neb. 483, 490; Velsian v. Lew- 
is, 16 P. 631, 15 Or: 539,38 Am-S.Ra1s4s 


“Tt is not the advantage accruing 
to the defendant from the act, nor the 
motives inducing it, but the substan- 
tial injury inflicted on the plaintiff 
which, ordinarily, constitutes the 
gravamen of the action.” State v. 
Omaha Nat. Bank, supra. 


41. See infra §§ 8, 10. 


42. Ala.—First Nat. Bank of Gads- 
con v. Morgan, 104 So. 403, 213 Ala. 


Cal. Edwards y. Jenkins, 7 P.(2d) 
702, 214 Cal. 713; Poggi v. Scott, 139 
es ke UG. Cal.” $42 51 MIARVACNGS- 

oO. 

Conn.—Platt v. Tuttle, 23 Conn. 232. 


Ga.—Merchants & Miners Transpor- 
tation Co. v. Moore & Co., 52 S.E. 802, 
124 Ga. 482; Miller v. Wilson, 25 S. 
E. 578, 98 Ga.. 567, 58 Am.S.R. 319; 
Long v. Dye, 157 S.E. 359, 42 Ga. App. 
726; Broadway Apartments v. Bar- 
nett, 118 S.E. 601, 30 Ga.App. 562; 
Sappington v. Rimes, 95 S.E. 316, 21 
Ga.App. 810; Atlantic Compress Co. 
MS Chambliss, 84 S.E, 155, 15 Ga.App. 


fnd.—Salvation Army vy. Ellerbush, 
161 N.E. 638, 87 Ind.App. 682. 


Kan.—Farmers’ Grain & Supply Co. 
v. Atchison, T. & S. F. R. Co., 245 P. 
734, 120 Kan. 21,121 Kan. 10: 

Ky.—Urban v. Lansing’s Adm’r, 39 
S.W.(2d) 219, 239 Ky. 218. 


Me.—Hotchkiss v. Hunt, 49 Me. 213. 


Mich.—Tidey v. Kent Circuit Judge, 
146 N.W. 224, 179 Mich. 580. 


N.Y.—Laverty v. Snethen, 68 N.Y. 
522, 23 Am.R. 184; Boyce v. Brock- 
way, 31 N.Y. 4904 "Doug lass v. Scott, 
114 N.Y-S. 470, 130 App. Div. 322; Cobb 
v. Dows, 9 Barb. 230 [rev on other 
grounds 10 N. Y. 335]; Fiske v. Pee- 
bles, 13 N.Y.St. 7438; Laserowitsch v. 
Reiman, 6 N.Y.St. 246. 


Okl.—United States Zine Co. v. Col- 
burn, 255> P. 688, 124 Okl. 249. 


Tex.—Crawford v. Thomason, 117 
S.W. 181, 53 Tex.Civ.App. 561. 


W.Va.—Pine & Cypress Mfg. Co. v. 
American Engineering & Construction 
Co., 125 S.E. 375, 97 W.Va. 471. 


Wis.—Donovan v. Barkhausen Oil 
Co., 227 N.W. 940, 200 Wis. 194; Re- 
te v. Helios, 186 N.W. 165, 176 Wis. 
oo. 


Eng.—Hollins v. Fowler, L. R. 7 H. 
To bite 


“Absence of bad faith can never 
excuse a trespass, though the exist- 
ence of bad faith may sometimes ag- 
gravate it. Every one must be sure of 
his legal right when he invades ane 
possession of another.’’ Poggi 
Scott, 139 P. 815, 816, 167 Cal. 37D, Bi 
L.R.A.N.S. 925. 


43. Ala.—First Nat. Bank of Gads- 
aon v. Morgan, 104 So. 403, 213 Ala. 
ef 


Cal.— Edwards v. Jenkins, 7 P.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 7-10] 


gence,** is not involved in actions for conversion. 


[§ 8] 2. Ignorance cf Owner’s Rights or Title. 
The general rule is that one who exercises unauthor- 
ized acts of dominion over the property of another, 
in exclusion or denial of his rights or inconsistent 
therewith, is guilty of conversion although he act- 
ed in good faith and in ignorance of the rights or 
title of the owner.*® The state of his knowledge 
with reference to the rights of such Owner is of no 
importance, and cannot in any respect affect the 
ease.*® Circumstances may exist, however, by virtue 
of which it is the duty of a party to give notice, 
either actual or constructive, of his ownership or 
right to possession, and in this event the general 
rule does not apply.*7 Nor does the rule apply 
to one who, in good faith and without notice of 
the owner’s rights, received in payment of a debt 
the proceeds of a sale of the property by the party 
who converted it.*® 
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[§ 9] 3. Delivery by Mistake to Person Other 
than Owner. Ordinarily, a delivery of property 
or the proceeds of a sale thereof by mistake to a 
person other than the owner, whereby it is lost to 
the latter, constitutes a conversion.*® But where 
the assignee of a claim recovers judgment thereon 
and has a chattel mortgage securing the debt fore- 
closed, he is not entitled to hold the assignor as 
for conversion, because he, by mistake, receipted 
the claim and delivered the evidence thereof to 
the debtor instead of to the assignee, since the 
court has treated the delivery as a mistake and 
adjusted the rights of the parties as if no such de- 
livery had oceurred.®°® 


[§ 10] 4. Property Taken by Mistake. The gen- 
eral rule is well settled that one who takes and dis- 
poses of the goods of another is guilty of a eonver- 
sion thereof, although he did so under an honest 
but mistaken belief that the goods were his own.*+ 


702, 214 Gal. 713; Poggi v. Scott, 139 
P. 815, 167 Cal. 372, 51 L.R.A.N.S. 925; 
Redwine vy. Trowbridge, 279 P. 666, 
99 Cal.App. 762. 

Ga.—Miller v. Wilson, 25 S.E. 578, 
98 Ga. 567, 58 Am.S.R. 319; Broad- 
way Apartments v. Barnett, 118 S.E. 
601, 30 Ga.Apv. 562; Atlantic Com- 
press Co. v. Chambliss, 84 S.E. 155, 
15 Ga.App. 747. 

Ky.—Urban v. pansing s. Adm’r, 39 
S.W (2a) 219, 239 Ky. 21 

Mich. cers nie een 168 N. 
W. 1037, 203 Mich. 319; Tidey v. Kent 
Circuit Judge, 146 N.W. 224, 179 
Mich. 580. 

Bene, ore? v. Brockway, 31 N.Y. 

0. 

Okl.—United States Zine Co. v. Col- 
burn, 255 P. 688, 124 Okl. 249. 

W.Va.— Pine & Cypress Mfg. Co. v. 
American Engineering & Construc- 
tion Co., 125 S.E. 375, 97 W.Va. 471. 

And see infra § 8. 

44. Edwards v. Jenkins, 7 P.(2d) 
702-214 Cal. 7133, Poggi v.' Scott, 139 
P. 815, 167 Cal. 372, 51 L.R.A.N.S. 925; 
United States Zinc Co. v. Colburn, 255 
P. 688, 124 Okl. 249; Pine & Cypress 
Mfg. Co. v. American Engineering & 
Construction Co., 125 S.H. 375, 97 W. 
Va. 471. 

45. Ala.—First Nat. Bank v. Mor- 
gan, 104 So. 403, 213 Ala. 125. 


Cal.—Bancroft-Whitney Co. v. Mc- 
Huh, edis4 eb 152 166 8 Cale 140; 
Swim v. Wilson, 27 P. 33, 90 Cal. 126, 
25 Am.S.R. 110, 13 L.R.A. 605; Red- 
wine v. Trowbridge, 279 P. 666, 99 Cal. 
App. 762. 

Colo.—Omaha & Grant Smelting & 
Refining Co. v. Tabor, 21 P. 925, 13 
Colo. 41, 16 Am.S.R. 185, 5 L.R.A. 236. 


Fla.—Wright v. Skinner, 16 So. 335, 
34 Fla. 453; Robinson y. Hartridge, 
134 Hla. £501. 

Ga.—Farmers’, etc., Bank v. Ben- 
nett & Co., 48 S.E. 398, 120 Ga. 1012; 
Miller v. Wilson, 25 S.E. 578, 98 Ga. 
567, 58 Am.S.R. 319; Branch v. Plant- 
ers’ Loan & Savings Bank, 75 Ga. 342; 
Broadway Apartment Co. v. Barnett, 
118 S.E. 601, 30 Ga.App. 562; Sap- 
pington v. Rimes, 95 S.E. 316, 21 Ga. 
App. 810; Atlantic Compress Conve 
Chambliss, 84 S.E. 155, 15 Ga.App. 747. 


Ky.—Urban v. Lansing’s Adm’r, 39 
S.W. aa) 219, 239 Ky. 218. 


Me.—Kimball v. Billings, 55 Me. 
147, 92 Am.D. 581; Hotchkiss v. Hunt, 
49 Me. 213; Galvin v. Bacon, 11 Me. 
28. 

Mass.——-Spooner v. Manchester, 133 
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Mass. 270, 43 Am.R. 514; 
Kingman, 103 Mass. 517. 

Mich.—Moore v. Andrews, 168 N.W. 
1037, 203 Mich. 319. 

Mo.—Koch v. Branch, 44 Mo. 542, 
100 Am.D. 324. 

Neb.—Cook v. Monroe, 63 N.W. 800, 
45 Neb. 349. 


N.J.—West Jersey R. Co. v. Tren- 
ton Car Works Co., 32 N.J.Law 517. 


N.Y.—Spraights v. Hawley, 39 N.Y. 
441, 100 Am.D. 452; Boyce v. Brock- 
way, 31 N.Y. 490; Cobb v. Dows, 9 
Barb. 230 [rev on other grounds 10 
N.Y. 335]; Williams v. Merle, 11 
Wend. 80; Everett v. Coffin, 6 Wend. 
608, 22 Am.D. 551. 


N.C.—Lee v. McKay, 25 N.C. 29. 


Pa.—Forsyth v. Wells, 41 Pa. 291, 
80 Am.D. 617. 


R.I.—-Donahue y. Shippee, 8 ‘A. 541, 
VSIA 4158. 


S.C.—Crosland yv. Graham, 65 S.E. 
233, 83 S.C. 228; Harris v. Saunders, 
21 S.C.Eq. 370 note. 


Tenn.—McDaniel vy. Adams, 11 Ss. 
W. 939, 87 Tenn. 756. 


Vt.—Morrill v. Moulton, 40 Vt. 242. 


Wis.—Donovan vy. Barkhausen Oil 
Co., 227 N.W. 940, 200 Wis. 194. 


Eng.—Holjins v. Fowler, L. R. 7 H. 
L. 757 [aff u. R. 7 Q.B. 616]; Cooper 
v. Chitty, 1 Burr. 20, 97 Reprint 166. 


But see Miller v. Winfree, 15 S.W. 
918, 4 Tex.A.Civ.Cas. § 228 (where 
evidence of want of notice was held 
material in an action also involving 
an issue of estoppel). 


“Tf a person wrongfully exercises 
acts of ownership or of dominion over 
property under a mistaken view of 
his rights, the tort, notwithstanding 
his mistake, may still be a conver- 
sion, because he has both claimed and 
exercised over it the rights of an 
owner.” Spooner v. Manchester, 133 
Mass. 270, 274, 43 Am.R. 514. 


DNe WOrOO La: - need not show 
. that the defendants acted in 
bad faith. If it should appear that 
they obtained the goods fairly from 
a person whom they had reason to 
think was the true owner, or if they 
acted under a mistake as to the plain- 
tiff’s title, or under an honest but 
mistaken belief that the property was 
their own, they would still be liable 
to the plaintiffs, if their acts in regard 
to it amount to a conversion.” Cobb 
v. Dows, 9 Barb. 230, 242 [rev on other 
grounds 10 N.Y. 335]. 

Taking of property from person 
other than owner generally see infra 


Carter v. 


§ 46. 


46. West Jersey R. Co. v. Trenton 
Car Works Co., 32 N.J.Law 517; Dona- 
hue v. Shippee, 8 A. 541, 15 R.I. 453. 


47. Knowlton v. Johnson, 37 Mich. 
47 [dist Crippen v. Morrison, 13 Mich. 
23]; Goodwin v. Sommer, 97 N.Y.S. 
960, 49 Misc. 552; Geirke v. Schwartz, 
45 N.Y.S. 928, 20 Misc. 361; La Crosse 
Boot, ete., Mfg. Co. v. Mons Anderson 
Co., 88 N.W. 331. 13 S.D. 301 [rev 86 
N.W. 641, 14 S.D. 597]. 


[a] Thus trover will not lie against 
one who without notice has purchased 
real property, a part of which had 
been sold to the lessees of his vendor 
as personalty, with a stinulation that 
title should not pass until it was paid 
for, but which had been allowed to be 
made a part of the realty. This prin- 
ciple was applied where a man bought 
a mill without notice that the water 
wheels were subject to such an ar- 
rangement. Knowlton v. Johnson, 37 
Mich. 47. 


48. Walker v. Athena First Nat. 
Bank, 72 P. 635, 43 Or. 102, 105. 


“When personal property has been 
converted by a wrongdoer, it may be 
followed by the owner into the hands 
of any one receiving it, whether tak- 
en with knowledge of his right, or not, 
so long as the identity of the prop- 
erty can be shown, Whatever form it 
may take. But when the prop- 
erty has been converted into money, 
and the money has lost its specific 
identity by becoming a part of a large 
mass, the original owner of the prop- 
erty cannot assert his right against 
the one receiving the money in good 
faith.” Walker v. Athena First Nat. 
Bank, supra, 

49. Louisville, ete., R. Co. v. Bark- 
house, 13 So. 534, 100 Ala. 543; Cerkel 
v. Waterman, 63 Cal. 34; Coykendall 
v. Eaton, 55 Barb. (N.Y.) 188, 37 How. 
Pr. 438; Muller v. Ryan, 2 N.Y.S. 736; 
Devereux v. Barclay, 2 B.&Ald. 702, 
106 Reprint 521. 


As to misdelivery by: 
Bailee 1s general see Bailments &§ 
19, f 
Carrier see Carriers §§ 377-380. 


50. Port Arthur Townsite Co. v. 
Johnson, (Tex.Civ.App.) 149 S.W. 552. 


51. Ala.—White v. Yawkey, 19 So. 
360, 108 Ala. 270, 54 Am.S.R. 159, 32 
REAL ELS'9: 

Cal.—Bancroft-Whitney Co. v. Mc- 
Hugh, 134 P. 1157, 166 Cal. 140; Swim 
v.. Wilson, 27 P. 33, 90 Cal. 126, 25 Am. 
S.R. 110, 138 L.R.A. 605. 


Colo.—Murphy v. Hobbs, 5 P. 637, 8 
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But the rule does not apply where the mistake is 
mutual and where the owner’s error is solely re- 
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[§§ 10-13 


sponsible for the taking and use of the property by 


III. PROPERTY SUBJECT OF CONVERSION 


[§ 11] A. In General. 


only for the conversion of personal chattels.°* 
action does not lie for a wrongful deprivation of,*4 


or for injuries to, land or other 


But generally every species of personal property 
which is the subject of private ownership is the 
subject of conversion,®® if of a tangible nature,°? 
or if it is tangible evidence of title to intangible 
or real property,°® but not otherwise.°® 


[§ 12] B. Written Instruments Generally. Gen- 
erally speaking, all valuable written instruments 
may be the subjects of conversion.®° 
so held in respect of certificates of stock,°? prom- 
issory notes,®? bills of exchange,®? drafts,°* checks,*® 
bonds,**® muniments of title,°’ copies of account and 


Colo. 17. 
Conn.—Platt v. Tuttle, 25 Conn. 232. 


Tll.—Lahner.v. Hertzog, 23 I1l.App. 
308. 


Iowa.—Edwards v. American Ex- 
press Co, 96 N.W. 740, 121 Iowa 744, 
63 L.R.A. 467. 

Me.—Goulding v. Horbury, 27 A. 
127, 85 Me. 227, 35 Am.S.R. 357; Smith 
v. Colby, 67 Me. 169. 


Mich.—Kenney v. Ranney, 55 N.W. 
982, 96 Mich. 617. 

Mo.—Waverly Timber, ete., Co. v. 
St. Louis Cooperage Co., 20 S.W. 566, 
112 Mo. 383. 

Neb.—Stough v. Stefani, 
445, 19 Neb. 468. 

N.Y.—Williams v. Merle, 11 Wend. 
80, 25 Am.D. 604. 


Pa.—Forsyth v. Wells, 41 Pa. 291, 
80 Am.D. 617. 


R.I.—Donahue v. Shippee, 8 A. 541, 
15 RI. 453. 


Tex.—Williams v. Deen, 
536, 5 Tex.Civ.App. 575. 


N.S.—MacKenzie v. Scotia. Lumber, 
ete., Co., 47 N.S. 115. 


[a] Thus (1) one who sells the 
property of another, even though he 
believes he has a right to, is liable 
to the true owner. Bancroft-Whit- 
ney Co. v. McHugh, 134 P. 1157, 166 
Cal. 140; Swim v. Wilson, 27 P. 33, 
90 "Cals 1126;--25" Am.S3R:110; 13 LR. 
A. 605. (2) In an action for conver- 
sion of timber cut from lands of 
plaintiff, a mistake by defendant as 
to boundaries and an honest belief as 
to ownership would constitute no de- 
fense to the action, although it might 
affect the amount of recovery. White 
v. Yawkey, 19 So. 360, 108 Ala. 270, 
54 Am.S.R. 159, 32 L.R.A. 108. 


52. Richardson v. Stevens, 6 N.Y. 
S. 361. z 


[a] Thus one who, by mutual mis- 
take in the settlement of an account, 
innocently receives and cashes a 
check overpaying the amount due him, 
is not liable therefor in an action of 
tort for converting the check to his 
own use. Richardson vy. Stevens, 6 
N.Y.S. 361. 

53. Ala.—Bynum v. Gay, 49 So. 757, 
161 Ala. 140, 135 Am.S.R. 121; Threat 
y. Stamps, 67 Ala. 96. 

_ Jll.—Dewitz v. Shoeneman, 82 Ill. 
App. 378. 

Mass.—Riley v. Boston Water Pow- 

eriCo., nls Cush. iL. 


27 N.W. 


24 S.W. 


An action of trover les 


Such 


real property.°° 


eral. 
It has been 


Mo.—Glencoe Land & Gravel Co. v. 
Hudson Bros. Comméission Co., 40 S. 

~, 93,2. 133) Mo.” ©4399; = 60! » Amm.Suk. 
560, 36 L.R.A. 804. 

Okl.—Etchen y. Ferguson, 
306, 59 Okl. 280. 


Pa.—Darragh v. Baird, 101 Pa. 265. 


Tex.—Smith v. Jaggers, (Civ.App.) 
16 S.W.(2d) 968. 
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Eng.—Davis v. Jones, 2 B.&Ald. 
165, 106 Reprint 327. 
54. Smith v. Jaggers, (Tex.Civ. 


App.) 16 S.W.(2d) 969. 


55. Riley v. Boston Water Power 
Co., 11 Cush. (Mass.) 11; Glencoe 
Land & Gravel Co. v. Hudson Bros. 
Commission Co., 40 S.W. 93, 138 Mo. 
439, 68 Am.S.R. 560, 36 L.R.A. 804; 
Etchen v. Ferguson, 159 P. 306, 59 
Okl. 280; Mather v. Trinity Church, 
3 Serg.&R. (Pa.) 509, 8 Am.D. 663; 
1 Chitty Pleading (Am. ed) p 165. 
And see infra §§ 25, 27. 


56. Hooten v. State, 178 S.W. 310, 
119 Ark. 334, L.R.A.1916C 544; State 
v. Omaha Nat. Bank, 81 N.W. 319, 59 
Neb. 483; Mackay v. Benjamin Frank- 
lin Realty & Holding Co., 135 A. 613, 
288 Pa. 207, ve A.L.R. 1164. And see 
infra §§ 11-34 


[a] Undividea part of chattel is 
a subject of conversion. Watson v. 
King, 4 Campb. 272, 2 E.C.L. 54, 171 
Reprint 87, 420. 


57. Olschewski v. Hudson, 262 P. 
43, 87 Cal.App. 282; Meier v. Wilkens, 
44 N.Y.S. 274, 15 App.Div. 97; Roy- 
stone v. John H. Woodbury Dermato- 
logical Inst., 122 N.Y.S. 444, 67 Misc. 
265; Whayne v. Seamans, 217 P. 859, 
95 Okl. 168; Mackay v. Benjamin 
Franklin Realty & Holding Co., 135 
A. 613, 288 Pa. 207, 50 A.L.R. 1164. 
-{a] Rule applied.—Thus_ trover 
does not lie for such indefinite, un- 
eertain, and intangible rights as (1) 
the mere good will of a business (Ad- 
kins v. Model Laundry Co., 268 P. 939, 
92 Cal.App. 575 [patronage of indi- 
vidual customers in specific laundry 


route]; Olschewski v. Hudson,. 262 
P. 43, 87% Cal:App. 282, [Llaundry. 
routes]; Meier v. Wilkens, 44 N.Y.S. 


274, 15 App.Div. 97), (2) or trade se- 
crets (Olschewski vy. Hudson, supra; 
Roystone v. John H. Woodbury Der- 
matological Institute, 122 N.Y.S. 444, 
67 Mise. 265), (3) or a revocable per- 
mit to occupy a market stand (Meier 
vy. Wilkens, supra). 


[b] Architects’ plans.—An action 
of trover does not lie for the conver- 
sion of architects’ plans where the 


account books,®® county warrants,®® a military cer- 
tificate issued by the state to a soldier for the 
balance of his pay and subsistence,*° post-office 
orders,’1 instruments giving the right to deliver or 
eall for stock,‘ 
censes which under the ordinances granting them 
were transferable,“ a liquor tax certificate,*° a 
written guarantee,7® a bank deposit book,’’ and 
a solicitor’s docket and papers.*® 


[§ 13] C. Negotiable 
Negotiable instruments are chattels, and as 
such are subjects of conversion as well as any other 
articles of personal property.‘ 
uniformly held that promissory notes are a sub- 
ject of conversion,®°® 


fire insuranee policies,7* liquor li- 


Instruments—1. In Gen- 


And it has been 
as are also bills of ex- 


architects’ ideas only were used. No 
“action has been sustained for some- 
thing so entirely intangible as an idea, 
not connected with physical prop- 
erty.” Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 614, 
288 Pa. 207, 50 A.L.R. 1164. 


58. Roystone v. John H. Woodbury 
Dermatological Institute, 122 N.Y.S 
444, 67 Misc. 265. 

59. See cases supra notes 57, 58. 


_ 60. See cases and cross references 
infra this section. 


61. See infra. § 17; 

62. See infra § 13. 

63. See infra § 13. 

64 See infra § 13. 

65. See infra § 13. 

66. See infra § 15. 

67. See infra § 16. 

68. See infra § 18. 

69. Shelton v. Landers, 270 S.W. 

5227 167, “Ark. 963.8% 


70. Wilson v. Rucker, 1 Call (5 
Va.) 500. 
71. Union 


Fine Arts eeoctsey, v. 
Bank, 17 Q.B.D. 70 


72. Vroom v. ae 91 N.YiS: 456, 
100 App.Div. 285 [aff 76 N.E. 1111, 
184 N.Y. 542]. 

72 Commercial Credit Co. v. His- 
enhour, 236 P. 126, 28 Ariz. 112, 41 A. 
L.R. 1274; Luckey v. Gannon, 6 Abb. 
Pr.N.S. (N.Y.). 209, 37 How.Pr. 134. 


Conversion of life insurance policy 
see Insurance § 468. 

74 Jaffe v. Pacific Brewing & 
Malting Co., 124 P. 1122, 69 Wash. 308. 

75. Bachmann-Bechtel Brewing Co. 
Ep como 139 N.Y.S. 807, 154 App.Div. 


76. McLeod v. McGhie, 2 M.&G. 
326, 40 B.C.L. 624, 1383 Reprint 771. 

77. Newman v. Munk, 74 N.Y.S. 
467, 36 Mise. 639. 

78. Doyle v. Eccles, 
(Ont.) 644, 


Li; , Us Cset 


79. Thomson v. Gortner, 21 A. 371, 
73 Md. 474, And see cases infra this 
section. 


80. U.S.—Lincoln Sav. Bank & 
Safe-Deposit Co. v. Allen, 82 F. 148, 27 
COA Sis 


Ala.—Carter v. Lehman, 7 So. 735, 
90 Ala. 126; Munter v. Rogers, 50 Ala. 
283; McPeter v. Phillips, 46 Ala. 496; 
Trulove v. Brown, 21 Ala. 544; Lowre-- 
more v. Berry, 19 Ala. 130, 54 Am.D. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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change,®! drafts,8? and checks,** because by their | seizure and their transfer to bona fide holders for 


§ 13] : 
183; Donnell v. Thompson, 13 Ala. 
440; St. John v. O’Connel, 7 Port. 466. 


Colo.—E. F. Hallack Lumber Mfg. 
Co. v. Gray, 34 P. 1000, 19 Colo. 149. 


Conn.—Tucker v. Jewett, 32 Conn. 
563; Netleton v. Riggs, 1 Root 125. 


Ga.—Holmes v. Langston, 36 S.E. 
251, 110 Ga. 861; Fisher v. George S. 
Jones Co., 84 S.E. 172, 108 Ga. 490; 
Rushin v. Tharpe, 15 S.E. 830, 88 Ga. 


779; Merchants’, ete. Nat. Bank v. 
Masonic Hall, 62 Ga. 271; Seago v. 
Pomeroy, 46 Ga. 227; Thompson v. 


Carter, 65 S.E. 599, 6 Ga.App. 599. 

Ill. Knight v. Seney, 124 N.E. 813, 
290 Ill. 11; Hayes v. Massachusetts 
Mutual Life Ins. Co., 18 N.E. 322, 125 
Ill. 626, 1 L.R.A. 303; Boyle v. Iev- 
ings, 28 Ill. 314; Bentley Murray & 
Co. v. La Salle Street Trust & Sav. 
Bank, 197 Tll.App. 322: Hughes v. 
Lumsden, 8 Ill.App. 185. 

Ind.—Vancleave v. Beach, 11 N.E. 
228, 110 Ind. 269; Stephenson v. Fee- 
zer, 55 Ind. 416; Comparet v. Burr, 5 
Blackf. 419; Harlan v. Brown, 30 N. 
E. 928, 4 Ind.App. 319. 


Iowa.—Warder, Bushnell & Gless- 
ner Co. v. Cuthbert, 68 N.W. 917, 99 
Iowa 681; Dean v. Nichols & Shep- 
N.W. 582, 95 Iowa 89; 
Wood v. McKean, 19 N.W. 817, 64 
Iowa 16; Tuttle v. Becker, 47 Iowa 
486; Allison v. King, 25 Iowa 56. 


La.—Romero v. Newman, 23 So. 
493, 50 La.Ann, 80. 


Me.—Neal v. Henson, 60 Me. 
McNear v. Atwood, 17 Me. 434. 


Md.—Thompson v. Gortner, 21 A. 
371, 73 Md. 474. 

Mass.—Security Bank of Minnesota 
v. Fogg, 19 N.E. 378, 148 Mass. 273; 
Neale v. Weare Bank, 3 Allen 202; 
Day v. Whitney, 1 Pick. 503; King- 
man y. Pierce, 17 Mass. 247. 


Mich.—Harris v. Cable, 62 N.W. 582, 
104 Mich. 365; Hicks v. Lyle, 9 N.W. 
529, 46 Mich. 488. 


Minn.—Ninninger v. 
Minn. 274. 


Mo.—Richardson v. Ashby, 33 S.W. 
806, 132 Mo. 238;' Fry ‘v. Baxter, “10 
Mo. 302; Vansandt v. Hobbs, 84 Mo. 
App. 628. 

Neb.—Story v. Gammell, 94 N.W. 
982, 68 Neb. 709; Halbert v. Rosen- 
balm, 68 N.W. 481, 49 Neb. 498; Cor- 
telyou v. Hiatt, 54 N.W. 964, 36 Neb. 
584. 


N.H.—Stone v. Clough, 41 N.H. 290. 


N.J.—New Brunswick Bank v. Neil- 
son, U5 N.J Law 337, 29° Am.D. 691. 


N.Y.—Griggs v. Day, 32 N.E. 612, 
136 N.Y. £52) 325 Am.S:R. “704;-182'L. 
R.A. 120; Metropolitan El. R. Co. v. 
Kneeland, 24 N.E. 381, 120 N.Y. 134, 
iam. S Re 619) 8 Ei R.AO253; stynes 
Weeatcterson, 95: Nevo lo Patt, 238 Eun 
528]; Powell v. Powell, 71 N.Y. 73; 
Laverty v. Snethen, 68 N.Y. 522, 23 
Am.R. 184; Develin v. Coleman, 50 N. 
Y. 531; Decker v. Mathews, 12 N.Y. 
313 [aff 7 N.Y.Super 439]; Petrie v. 


84; 


Banning, 7 


. Williams, 23 N.Y.S. 237, 68 Hun 589; 


Hynes v. Patterson, 28 Hun 531 [aff 
95 N.Y. 4]; Whiteside v. Hyman, 10 
Hun 221; Newell v. Gregg, 51 Barb. 
266; Campbell v. Parker, 22 N.Y.Su- 
per. 322; Boyer v. Fenn, 43 N.Y.S. 533, 
19 Mise. 130; Ingalls v. Lord, 1 Cow. 
240; Bissel v. Drake, 19 Johns. 66; 
Murray v. Burling, 10 Johns. 172. 


N.C.—Smith v. Durham, 37 S.E. 473, 
127 N.C. 417; Brickhouse v. Brick- 
house, 33 N.C. 404. 


Pa.—Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 288 
Pa. 207, 50 A.L.R. 1164; Fell v. Mc- 
Henry, 42 Pa. 41; Davis v. Funk, 39 
Pa. 243, 80 Am.D, 519; Craig v. Mc- 
Henry, 35 Pa. 120; McClean v. Hert- 
zog, 6 Serg.&R. 154; Brunner vy. Grif- 


fith, 4 Pa.Dist. 640. 


S.D.—Grigsby v. Day, 70 N.W. 881, 
9 S.D. 585. 


Tenn.—Seals Vv. 
Humphr. 442. 


Tex.—Thomas v. Morse, 16 S.W. 48, 
80 Tex. 289. 

Utah.—Walley v. Deseret 
Bank, 47 P. 147, 14 Utah 305. 

Vt.—Stewart v. Martin, 49 Vt. 266; 
Spencer v. Dearth, 43 Vt. 98; Park v. 
McDaniels, 37 Vt. 594; Robbins v. 
Packard, 31 Vt. 570, 76 Am.D. 134; 
lamb. V. ‘Clark, 30 (Vt. 3473. Rierce, v. 
Gilson, 9 Vt. 216; Buck v. Kent, 3 Vt. 
99; 20) Am. DP 576; 

Wash.—Howard v. Seattle Nat. 
Beis 38 P. 1040, 39 P. 100, 10 Wash. 

Eng.—Johnson v. Windle, 3 Bing. 
Nee 225,32, 0.C.L. 112,°1382 Reprint 
396. 

N.B.—Robinson vy. Ferguson, 23 N. 
Basoow. 
kena RS tet) vy. Brown, 18 U.C.C.P. 


Cummings, 8 


Nat. 


[a] Bule applied.—(1) Trover may 
be maintained by the maker of a ne- 
gotiable note against one who obtain- 
ed it without legal delivery and 
wrongfully negotiated it to a bona 
fide holder (Decker v. Mathews, 12 N. 
Y. 313; Murray v. Burling, 10 Johns. 
(N.Y.) 172), (2) and by an accommo- 
dation maker against the party ac- 
commodated, who has taken up the 
note and claims it to be a valid obli- 
gation (Park v. McDaniels, 37 Vt. 
594). (3) So trover may be maintain- 
ed against one who has diverted a 
note, whether made or indorsed by 
plaintiff, to a purpose other than that 
for which it was delivered (Atkins v. 
Owen, 4 A.&E. 819, 31 E.C.L. 360, 111 
Reprint 992; Evans v. Kymer, 1 B. 
&Ad. 528, 20 E.C.L. 586, 109 Reprint 
883; Cranch v. White, 1 Bing.N.Cas. 
414, 27 H.C.L. 700, 6 C.&P. 767, 25 EH. 
C.L. 679, 131 Reprint 1176; Goggerley 
v. Cuthbert, 2 B.&P.N.R. 170; Treut- 
tel v. Barandon, 1 Moore C.P,. 543, 8 
Taunt. 100, 4 E.C.L. 59), (4) against 
one who obtained a note under a 
blank indorsement, but without val- 
uable consideration (Fancourt vy. Bull, 
1 Bing.N.Cas. 681, 27 E.C.L. 816, 131 
Reprint 1279), (5) against one who 
took a note without permission after 
refusal of the consideration offered 
(Vancleave v. Beach, 11 N.E. 228, 110 
Ind. 269), (6) against a wrongful 
holder who has collected the note by 
suit (Rushin v. Tharpe, 15 S.E. 830, 
88 Ga. 779), (7) against one who has 
negotiated a note before the happen- 
ing of an event on which the uSe of 
the note was made contingent 
(Thompson y. Carter, 65 S.E. 599, 6 
Ga.App. 604; Brown v. St. Charles, 32 
N.W. 926, 66 Mich. 71; Boyer v. Fenn, 
43 N.Y.S. 5338, 19 Misc. 128 [aff 43 N. 
Y.S. 506, 18 Misc. 607]), (8) against 
one who took a note as security fora 
usurious loan (Keutgen v. Parks, 4 
N.Y.Super. 60), (9) and against one 
who purchased, after maturity, a note 
which had been fraudulently nego- 
tiated to him by an agent (Wood v. 
McKean, 19 N.W. 817, 64 Iowa 16). 


[b] Proceeds of discount.—If a 
party, authorized by a holder of a 
note or bill of exchange to get it dis- 
counted, and to apply the proceeds in 
a particular way, does get it dis- 
counted but misapplies any part of 
the proceeds, he cannot be sued in 
trover for the bill, but must be sued 


for money had and received. Palmer: 


v. Jarmain, 2 M.&W. 282, 150 Reprint 
762. 

81. Ala.—McPeter v. Phillips, 46 
Ala. 496 (recognizing rule). 

Tll.— Knight v. Seney, 124 N.E. 813, 
290 Ill. 11; Hayes v. Massachusetts 
Mutual Life Ins. Co., 18 N.E. 322, 125 


Ill. 626, 1 L.R.A. 303; Bentley, Mur- 
ray & Co. v. La Salle Street Trust & 
Sav. Bank, 197 Ill.App. 322. 

hi Ind.—Comparet v. Burr, 5 Blackf. 
EG 


N.Y.—Lawatsch v. Cooney, 33 N.Y. 
S. 775, 86 Hun 546. 

Eng.—Evans v. Kymer, 1 B.&Ad. 
528, 20 E.C.L. 586, 109 Reprint 883; 
Hornblower v. Proud, 2 B.&Ald. 327, 
106 Reprint 386; Jones v. Fort, 9 B. 


&C. 764, 17 E.C.L. 340, 109 Reprint 
284; Goggerley v. Cuthbert, 5 B&P. 


170, 127 Reprint 589; Alsager v. Close, 
10 M.&W. 576, 152 Reprint 600; Treut- 
tel v. Barandon, 1 Moore C.P. 543, 
8 Taunt. 100, 4 E.C.L. 59, 129 Reprint 
320; Lovell v. Martin, 2 Taunt. 799, 
128 Reprint 545. 


[a] Rule applied.—Trover lies (1) 
by an accommodation acceptor for an 
acceptance fraudulently obtained by 
the drawer and pledged to one having 
notice of the fraud (Evans v. Kymer, 
1 B.&Ad. 528, 20 E.C.L. 586, 109 Re- 
print 883), (2) or by a payee or ac- 
ceptor against a holder to whom ‘he 
bill has been transferred by plain- 
tiff’s agent without even apparent au- 
thority (Cranch v. White, 1 Bing.N. 
Cas. 414, 27 -E.C.L5°700, 56 1C:&P: 767; 
25 E.C.L. 679, 131 Reprint 1176), (3) 
or against one diverting a bill of ex- 
change made and indorsed by piain- 
tiff to a purpose other than that for 
which it was delivered (Hynes vy. Pat- 
terson,,.95 N.Y.) 1 Laff, 28 “Hun 62815 
Comstock v. Hier, 73 N.Y. 269, 29 Am. 
R. 142; Powell v. Powell, 71 N.Y. 71, 
[rev 3 Hun 418, 6 Thomps.&C. 51]; 
Develin v. Coleman, 50 N.Y. 531). 


82. Ark.—Hooten v. State, 178 S. 
We 310, 119 Ark. 334, L.R.A.1916C 


Ill.—Hayes v. Massachusetts Mutu- 
al Life Ins. Co., 18 N.E. 322, 125 Il. 
626,510 ES REAY W308! 


Ind.—Comparet v. Burr, 5 Blackf. 
419; Kidder v. Biddle, 42 N.E. 293, 13 
Ind.App. 653; Richmond First Nat. 
Bank v. Gibbons, 35 N.E. 31, 7 Ind. 
App. 629. 

_ Minn.—Columbia Mill Co. v._ Na- 
tional Bank of Commerce, 53 N.W. 
1061, 52 Minn. 224. 

Mo.—Williams v. Wall, 60 Mo. 318. 

N.Y.—Schmidt v. Garfield Nat. 
Bank, 19: N.Y.S. 252, 64 '-Hun 298; 
Carter v. Eighth Ward Bank, 67 N.Y. 
S. 300, 33 Misc. 128. 

Ohio.—Gibsonburg Banking Co. v. 
Wakeman Bank Co., 10 Ohio Cir.Dec. 
754, 20 Ohio Cir.Ct. 591. 


Eng.—Kleinwort v. Comptoir Nat. 
d’Escompte, [1894] 2 Q.B. 157. 


[a] Thus trover lies (1) against 
one who has diverted a draft, wheth- 
er made or indorsed by plaintiff, to a 
purpose other than that for which it 
was delivered (Kidder v. Biddle, 42 
N. bs 293, (13Ind.App. 653) +) 2) sand 
against a bank which procured a draft 
to be cashed for a stranger who had 
obtained possession thereof during the 
course of transmission, obliterated 
the indorsement to plaintiff, and sub- 
stituted a special indorsement to him- 
self (Kleinwort v. Comptoir Nat. 
d’Escompte, [1894] 2 Q.B. 157). 


83. Ala.—First Nat. Bank v. Mont- 
gomery Cotton Mfg. Co., 101 So. 186, 
211 Ala. 551. 


Conn.—Lovell v. Hammond Co., 34 
A. 511, 66 Conn. 500. 


Fla.—Louisville & N. R. Co. v. Citi- 
zens’ & Peoples’ Nat. Bank of Pen- 
sacola, 77 So. 104, 74 Fla. 385, L.R.A. 
1918C 610. 

Iowa.—Krager v. 
477, 73 Iowa 359. 

Mass.—Blum, Jr.’s, Sons v. Whipple, 
80 N.E. 501, 194 Mass. 253, 120 Am.S. 
R. 553, 13 L.R.A.N.S. 211. 


Pierce, 35 N.W. 


20 [65 C.J.] 


value the owner may lose the thing in action which 


they represent.°# 


[§ 14] 2. Payment or Discharge as Affecting 
While the contrary rule obtains 
in some jurisdictions,®® it has elsewhere been held 
that payment or other discharge of a note is not 
a bar to an action for conversion brought by the 
maker against the payee or holder who refuses to 
surrender it,8* even though the fact of payment. is 
But trover will not lie for the conver- 
sion of a note on which judgment has been ren- 


Right of Action. 


denied.§7 


dered.®® 
[§ 15] D. Bonds. 


Minn.—Columbia Mill Co. v. Nation- 
al Bank of Commerce, 53 N.W. 1061, 
52 Minn. 224. 

Mo.—Good Roads Machinery Co. v. 
Broadway Bank, (App.) 267 S.W. 40; 
Kansas City Casualty Co. v. Westport 
oe Bank, 177 S.W. 1092, 191 Mo.App. 

de 

N.Y.—Pawson v. Miller, 72 N.Y.S. 
1011, 66 App.Div. 12; Schmidt v. Gar- 
field Nat. Bank, 19 N.Y.S. 252, 64 Hun 
298; Carter v. Highth Ward Bank, 67 
N.Y.S. 300, 33 Mise. 128; | Mayer v. 
Kilpatrick, 28 N.Y.S. 145, 7 Misc. 689; 
Haas v. Altieri, 19 N.Y.S. 686 [aff 21 
ING Sano ON. 

Vt.—tTilden v. Brown, 14 Vt. 162. 


{a] Thus (1) trover lies for the 
conversion of checks’ transferred 
without authority of the payee 


against the bank that cashed them to 
a person unauthorized to transfer 
them and receive the proceeds which 
were afterward collected from the 
drawee bank by defendant, the inter- 
mediate and intermeddling bank. 
Kansas City Casualty Co. v. Westport 
Ave. Bank, 177 S.W. 1092, 191 Mo.App 
287. (2) The payee of a check may 
maintain trover against the bank up- 
on whom the check was drawn which 
cashed the check to an unauthorized 
person, falsely representing himself 
to be the agent of the payee to in- 
dorse the check and receive the pro- 
ceeds. Louisville & N. R. Co. v. Citi- 
zens’ & Peoples’ Nat. Bank of Pensa- 
cola, 77 So. 104, 74 Fla. 385, L.R.A. 
1918C 610. (3) Where a salesman was 
employed by a corporation, with no 
authority to indorse the corporation’s 
name on any checks or other instru- 
ments, and was never held out by the 
corporation as having any such au- 
thority, the corporation was entitled 
to recover against the indorsee for 
the conversion of checks payable to 
the corporation and indorsed by the 
salesman in its name, unless it lost 
its right by its long silence after dis- 
covery of the unauthorized act. Blum, 
Jr.’s Sons v. Whipple, 80 N.E. 501, 194 
Mass. 253, 120 Am.S.R. 553, 13 L.R.A. 
N.S. 211. 


[b] Checks deposited as security. 
—Trover does not lie for checks de- 
posited as security and afterward 
cashed unless defendant was under 
Obligation to return the identical in- 
struments. Janson v. Potruch, 115 N. 
Y.S. 111, 62 Misc. 459. 


84. Vogedes v. Beakes, 56 N.Y.S. 
662, 38 App.Div. 380. 

85. Lowremore_v. Berry, 19 Ala. 
130, 54 Am.D. 183; Besherer v. Swish- 
er, 3 N.J.Law 748. 

[a] Limitation of rule.—If the 
note has not been paid, or legally dis- 
charged, trover will lie for its con- 
version, although the word “paid” has 
been written across the face of it by 
mistake, or by one without authority. 
Lowremore vy. Berry, 19 Ala. 130, 54 
Am.D,. 1838. 


86. Me.—Otisfield v. Mayberry, 63 


TROVER AND 


It has very 


CONVERSION 


[§§ 13-16 


held that bonds of all descriptions are subjects of 


conversion and that trover may be maintained for 


conversion thereof.*® 
of federal, state, municipal, and corporation bonds,°° 
bonds for delivery of property,®! bonds given for 
the dissolution of attachments,®? bonds conditioned 
for the payment of money secured by mortgage,?* 
and bonds for title.®* , 


[§ 16] E. Muniments of Title. 
maintained for the wrongful conversion of muni- 
ments of title to tangible property, such as title deeds 


It has been so held in respect 


Trover may be 


to real estate,®> bonds for title,°® mortgages,®’ a 


generally been 


Me. 197; Neal v. Hanson, 60 Me. 84. 
N.H.—Stone v. Clough, 41 N.H. 290. 


die v. Griffith, 4 Pa.Dist. 


Vt.—Stewart v. Martin, 49 Vt. 266; 
Pierce: v.'Gilson;,9 Vit. 216; “Buck vs 
Esent.23) Vit. 99)2 20" Ama. 57 6. 


Ont.—Walsh v. Brown, 18 U.C.C.P. 


[a] Reason for rule.—‘“‘The maker 
of a note has a right to its posses- 
sion upon payment. In his hand it 
is evidence of such payment. In the 
hands of a stranger it is prima facie 
evidence of indebtedness. If a suit is 
brought it imposes upon the maker 
the necessity of a defence—the pro- 
curement of testimony—the employ- 
ment of counsel, and the delay, ex- 
pense and vexation of litigation. The 
possession of it by the maker is of 
importance to him. The conversion 
of it By another may become a source 
of indefinite injury.” Otisfield v. May- 
berry, 63 Me. 197, 199. 

87. Spencer v. Dearth, 43 Vt. 98 
pane pur dictum Pierce y. Gilson, 9 Vt. 

8s. Austin v. Rawdon, 44 N.Y. 63; 
eke v. Potts, 33 N.C. 266, 53 Am.D. 


“A note, after judgment has been 
taken on it, is defunct, has no exist- 
ence and is not a thing, either in fact 
or in contemplation of law, and there- 
fore trover cannot be sustained.” 
Platt v. Potts, supra. 


89. U.S.—Chew v. Louchheim, 80 
BY 500,525>C:CrALr 506° 

Ala.—Blackman y. Lehman, 63 Ala. 
547, 35) Amir. 5.7. 

Conn.—Griswold v. 
221. 

Ill.— Knight v. Seney, 124 N.E. 813, 
290 Ill. 11; Hayes v. Massachusetts 
Mutual Life Ins. Co., 18 N.E. 322, 125 
Tll. 626, 1 L.R.A. 303; First Nat. Bank 
of Monmouth y. Dunbar, 9 N.B. 186, 
118 Ill. 625; First Nat. Bank of Mon- 
mouth v. Strang, 38 Ill.App. 325 [aff 27 
Nene 903857 1388 De Satie irs Nats 
Bank of Monmouth vy. Dunbar, 19 Ill. 
App. 558 [aff 9 N.E. 186, 119 Ill. 625]. 


Me.— Kimball v. Billings, 55 Me. 
147, 92 Am.D. 581. 


Md.—Dean v. Turner, 31 Md. 52. 


Mass.—-Snow v. Alley, 11 N.E. 764, 
144 Mass. 546, 59 Am.R. 119. 


Minn.—Johnson v. Dun, 78 N.W. 98, 
75 Minn, 538. 


N.Y.—Blanck v. Nelson, 56 N.Y.S. 
867, 39 App.Div. 21; Denslow v. Fow- 
ler, 2 Cow. 592. 


N.C.—Fairly v. 
158. 

Ok1l.—School Dist. No. 4 of Marshall 
County v. Stanley, 275 P. 1042, 136 
Okl. 14. 

Pa.—Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 288 
Pa. 207, 50 A.L.R. 1164; Reynolds v. 


Judd, 1 Root 


McLean, 33 N.C. 


Pa. 189; Neiler 
Davis v. Funk, 
519; Romig v. 


Cridge, 18 A. 1010, 131 
v. Kelley, 69 Pa. 403; 
39) Pa. .243, 80, Am. D. 
Romig, 2 Rawle 268. 

Vt.—Bullock v. Rogers, 16 Vt. 294. 

Ont.—Upper Canada Bank v. Wid- 
mer; 12 U.C:Q.B:0:S. 256. 

90. U.S.—Chew v. Louchheim, 
BE. 500, 25 C.C_Al 506, 

Ala.—Blackman v. Lehman, 63 Ala. 
547, 85 Am.R. 57. 

Ill.— First Nat. Bank of Monmouth 
v. Dunbar, 19 I1l.App. 558 [aff 9 N.E. 
£86, 119 Tit (62596 

Iowa.—McNamara v. Corporation 


80 


of New Melleray, 55 N.W. 322, 88 
Iowa 502. 
Me.—Kimball y. Billings, 55 Me. 


147, 92 Am.D. 581. 


Mass.—Scollans vy. Rollins, 53 N.E. 
863, 173 Mass. 275, 73 Am.S.R. 284; 
Snow vy. Alley, 11 N.E. 764, 144 Mass. 
546, 59 Am.R. 119. 


N.Y.—Industrial & General Trust v. 
Tod, 64 N.Y.S. 1093, 52 App.Div. 195; 
Martin v. Hillen, 21 N.Y.S. 309, 66 
T01 631 [aff 36 N.E. 803, 142’ N.Y: 

Okl.—School Dist. No. 4 of Marshall 
Soy v. Stanley, 275 P. 1042, 136 

kl. : " 


91. Pierson y, 


Townsend, 2 Hill 
CNE We )D 5Os 


92. Johnson v. Dun, 78 N.W. 98, 75 
Minn. 533. 
93. Barber v. Hathaway, 62 N.Y.S. 


329, 47 App.Div. 165. 
$4. See infra § 16. 


95. Ill.—Hayes v. Massachusetts 
Mut io. TNS. Coes Nena oO Dos dem nie 
626, 1 L.R.A. 303. 


Mass.—Towle v. Lovet, 6 Mass. 394. 


Pa.—Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 288 
Pa. 207, 50 A.L.R. 1164; Weiser v. 
Zeisinger, 2 Yeates 537. 

S.C.—Oswald vy. King, 4 S.C.L. 471. 

Eng.——Esdale v. Oxenham, 3 B.&C. 
255, 10 E.C.L. 110, 107 Reprint 717; 
Lord v. Wardle, 3 Bing.N.C. 680, 32 
H.C. 314% Atkin -v.4 Slater! 1, Coe ke 
355, 47 E.C.L. 355; Coombe v. Sansom, 
1 D.&R. 201, 16 B.C.L. 32; Hooper v. 
Ramsbotton, 6 Taunt. 12, 1 H.C.L. 485, 
128 Reprint 936. 

Ont.—Dowling v. Miller, 9 U.C.Q.B. 
227; Anderson v.) Hamilton, 4 U.C.Q. 
B. 372; Burr v.. Munro, 6 U.C.Q.B.0. 
S. 57; Hampson vy. Boulton, 5 U.C.Q.B. 
O.S: 28. 

[a] Action by administrator.—An 
administrator may maintain trover 
against a stranger for the conversion 
of title of plaintiff’s intestate in the 
lifetime of the latter. Towle v. Lov- 
et, 6 Mass. 394. 

96. Copeland yv. Pyles, 102 S.E. 552, 
25 Ga.App. 95; Clowes v. Hawley, 12 
Johns. (N.Y.) 484. 

97. Barber v. Hathaway, 62 N.Y.S. 
329, 47 App.Div. 165 [aff 61 N.E. 1127, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 16-17] 


lease,®® a certificate issued by the state entitling 
the holder to receive a deed of lands on making 
specified payments,®® land serip,! 
abstracts of title,*? or instruments 
evidencing title to personalty,* such as a bill of 
lading,® or certificates of corporate stock.® 
been held, however, that, where there is a dispute 
about the delivery of a title deed involving a de- 
termination of the title to the land conveyed by 
it, trover will not lhe for the conversion of the 


the sale of land,? 


169 N.Y. 575]; Caywood v. Van Ness, 
26 N.Y.S. 379, 74 Hun 28 [aff 40 N.E. 
163, 145 N.Y. 600]; Campbell v. Par- 
ker, 22 N.Y.Super. 322; Ferrier v. 
Manning, 54 N.Y.S. 1019, 25 Misc. 
531; Grigsby v. Day, 170 N.W. 881, 
9 S.D. 585; Gleason v. Owen, 35 Vt. 
590: Howard v. Seattle Nat. Bank, 
38 P. 1040, 39 P. 100, 10 Wash. 280. 
Compare Wylly v. Grigsby, 70 N.W. 
1049, 10 S.D. 13 (where the grantee of 
mortgaged land conveyed it to C, for 
the former’s use and benefit, and aft- 
erward obtained from the mortga- 
gee’s agent a certificate of satisfac- 
tion executed by the mortgagee, 
which the agent had procured by 
fraud, and after the mortgagee de- 
manded of such grantee a return of 
the certificate the latter delivered it 
to C, who had it recorded, it was held 
that an action of conversion against 
such grantee would not lie, since the 
mortgagee’s right to foreclose was 
not affected). 

98. Parry v. Frame, 2 B.&P. 451, 
126 Reprint 1379; Smith v. Young, 1 
Campb. 439, 170 Reprint 1014; Hall 
v. Ball, 3 M.&G. 242, 42 B.C.L. 133, 133 
Reprint 1133; Scott v. Jones, 4 Taunt. 
865, 128 Reprint 572. 


99. Mowry v. Wood, 12 Wis. 413. 
1. Nelson v.- King, 25 Tex. 655. 
2. Hazewell v. Coursen, 45 N.Y. 


Super. 22 [rev on other grounds 81 N. 
Y. 630]. 

3. Roberts v. Wyatt, 2 Taunt. 268, 
127 Reprint 1080. 

4. Hayes v. Massachusetts Mut. L, 
Ins: Co. 18 N.E. 322, 125 Ill. -626, 1 
TR AL. 30a. 

5. Alderson v. Gulf, C. & S. F. Ry. 
Co., (Tex.Civ.App.) 23 S.W. 617. 

6 See infra § 17. 

7. Hooker v. Latham, 23 S.E. 1004, 
TSENG. 79, 

8. Conversion of corporate stock 
by refusal to transfer on books of 
corporation see Corporations § 1165. 

Stock of no value see infra § 34. 

9. See supra § 16. 

10. U.S.—Arkansas 
Coal & Land Co. v. Stokes, 
511. 

Conn.—Ayres v. French, 41 Conn. 
142 (recognizing rule). 

Del.—Stewart v. Bright, 
44, 


Anthracite 
2 F.(2d) 


11 Del. 


Ill.—Hayes v. Massachusetts Mu- 
tual Life Ins: Co., 18° N.E. 322, 125 
ie 626, te LaRsA. 303. 


Mich.—Daggett v. Davis, 18 N.W. 
548, 53 Mich. 35, 51 Am.R. 91. : 


N.Y.—Pierpoint v. Hoyt, 182 N.E. 
235, 260 N.Y. 26; Anderson v. Nich- 
olas, 28 N.Y. 600; Barry v. Calder, 1 
N.Y.S. 586, 48 Hun 449, 15 N.Y.Civ. 
Tapia 19 ON. Be coo, LLY NL ve 

; Page v. Clark, 165 N.Y.S. 1058, 
100 Misc. 395. 


Pa.—Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 288 
Pa. 207, 50 A.L.R. 1164; Neiler v. Kel- 
ley, 69 Pa. 403. 


ll. Daggett v. Davis, 18 N.W. 548, 
53 Mich. 35, 51 Am.R. 91; Pierpoint 


TROVER AND CONVERSION 


deed.” 


a contract for 
title,® 


It has 


tions ;18 


v. Hoyt, 182 N.E. 235, 260 N.Y. 26. 
12. See cases infra this note. 


la] In Pennsylvania (1) trover 
will not lie for a “share of stock.” 
Neiler v. Kelley, 69 Pa. 403, 407; Se- 
wall y. Lancaster Bank, 17 Serg.&R. 
285. (2) In support of this view it 
was said: ‘A share of stock is an 
incorporeal intangible thing. It isa 
right to a certain proposition of the 
eapital stock of a corporation—never 
realized except upon the dissolution 
and winding up of the corporation— 
with the right to receive, in the mean- 
time, such profits as may be made and 
declared in the shape of dividends. 
Trover can no more be maintained 
for a share of the capital stock of a 
corporation than it can for the inter- 
est of a partner in a commercial firm. 
The two cases are precisely anal- 
ogous. But the document or writing 
which is the evidence of ownership is 
a tangible corporeal thing—the sub- 
ject not only of property but of pos- 
session—the right to which is essen- 
tial in trover.” Neiler v. Kelley, su- 
pra. 

13. U.S.—Arkansas Anthracite Co. 
v. Stokes, 2 F.(2d) 511; Chew v. 
Louchheim, 80 F. 500. 

Cal.—Ralston v. Bank of California, 
44) PO AT6,- 112) Cal, 2085> Kullmaw v. 
Greenebaum, 28 P. 674, 92 Cal. 403, 
27 Am.S.R. 150; People v. Flanagan, 
60 Cal. 2, 44 Am.R. 52; Payne v. El- 
liot, 54 Cal. 339, 35 Am.R. 80: Nich- 
ols v. Leach, 300 P. 103, 114 Cal.App. 
545; Olschewski v. Hudson, 262 P. 43, 
87 Cal.App. 282 (recognizing rule); 
Jackins v. Bacon, 218 P. 1027, 63 Cal. 
App. 463. 

Colo.—Salida Bldg. & Loan Ass’n v. 
Davis, 64 P. 1046, 16 Colo.App. 294. 


Conn.—Seymour v. Ives, 46 Conn. 
109; Ayres v. French, 41 Conn. 142. 

Ga.—Small v. Wilson, 93 S.E. 518, 
20 Ga.App. 674. 


I1].—Hollister v. Dinsmore, 191 Ill. 
App. 377. 


Iowa.—Loetscher 
W. 98, 119 Iowa 202. 


fee ean v. Harwood, 49 Me. 


Md.—Jones v. Ortel, 78 A. 1030, 114 
Md. 205; Franklin Bank v. Harris, 26 
A. 523, 77 Md. 423; Maryland F. Ins. 
Co. .v.. Dalrymple, 25 Md. 242, 389 
ATID aio 


Mass.—Bond v. Mt. Hope Iron Co., 
99 Mass. 505, 97 Am.D. 49; Jarvis v. 
Rogers, 15 Mass. 389. 


Mich.—Feige v. Burt, 83 N.W. 367, 
124 Mich. 565; Hine v. Bay City Com- 
mercial Bank, 78 N.W. 471, 119 Mich. 
448; Smith v. Thompson, 54 N.W. 
168, 94 Mich. 381; McDonald v. Mc- 
Kinnon, 52 N.W. 3038, 92 Mich. 254; 
Daggett v. Davis, 18 N.W. 548, 53 
Mich. 35; Morton vy. Preston, 18 Mich. 
60, 100 Am.D. 146. 


Minn.—Carpenter Vv. American 
Bldg. & Loan Ass’n, 56 N.W. 95, 54 
Minn, 403, 40 Am.S.R. 345. 


Mo.—Newman v. Mercantile Trust 
Co., 88 S.W. 6, 189 Mo. 423; Greer v. 
Lafayette County Bank, 30 S.W. 319, 
128 Mo. 559; Miller v. Lange, 84 Mo. 


v. Dillon, 93 N. 
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[§ 17] F. Corporate Stock and Certificates.2 A 
certificate of stock, 
is a subject of conversion ;!° 
although no use was or could be made of the cer- 
tificate because it was not indorsed. 
there 1s some authority to the contrary 
been generally held that an action of trover will 
he for the conversion of shares of stock in corpora- 
and this is so even though the owner’s 


like any other muniment of 
and this is so 


And although 
oe lbe tas 


App. 219; Withers v. Lafayette Coun- 
ty Bank, 67 Mo.App. 115. 


Neb.—Herrick v. Humphrey Hard- 
ware Co., 103 N.W. 685, .73 Neb. 809, 
119 Am.S.R. 917, 11 Ann.Cas. 201. 


Nev.—Boylan v. Huguet, 8 Nev. 345. 


N.Y.—Miller v. Miles, 64 N.E. 1123, 
171 N.Y. 675; Smith v. Savin, 36 N.E. 
338, 141 N.Y. 315; Anderson v. Nich- 
olas, 28 N.Y. 600; Mahaney v. Walsh, 
44 N.Y.S. 969, 16 App.Div. 601; Van 
Schaick y. Ramsey, 35 N.Y.S. 1006, 90 
Hun 550; Gillette v. Gillette, 54 N.Y. 
Super. 525; Cousland v. Davis, 17 
N.Y.Super. 619. 


Or.—Budd v. Multnomah R. Co., 7 
P99 V2AGOK. SAT siBAant Reo bi5: 


8.C.—Connor vy. Hillier, 45 S.C.L. 
193) 73 Am:D: 105. 


Tex.—Rio Grande Cattle Co. v. 
Burns, 17 S.W. 1043, 82 Tex. 50; Bak- 
er v. Wasson, 59 Tex. 140; Baker v. 
Wasson, 53 Tex. 150; Bower v. Yel- 
low Cab Co., (Civ.App.) 13 S.W.(2d) 
708; Hoad v. Winchester, (Civ.App.) 
279 S.W. 875; Davidson v. Atmar, 
(Civ.App.) 243 S.W. 662; Gresham 
v. Island City Savings Bank, 21 S.W. 
556, 2 Tex.Civ.App. 52. 


Utah.—Coray v. Perry Irrigation 
Co., 166 P. 672, 50 Utah 70; Kuhn v. 
McAllister, 1 Utah 278 [aff 96 U.S. 87, 
24 L.Ed. 615]. 


Wash.—Kahaley v. Haley, 47 P. 23, 
15 Wash. 678. 


[a] In support of this view it was 
said: (1) ‘‘We see no reason why, if 
the shares are converted by means of 
a wrongful use of the certificate, the 
owner in suing may not count upon 
the conversion of either. The shares 
are the property converted, but the 
certificate ‘itself is also property; 
standing as it does as the representa- 
tive of the shares, and as its conver- 
sion may take the shares from the 
owner, it seems to be as proper to 
count upon its conversion as upon the 
conversion of money or any chattel.” 
Daggett v. Davis, 18 N.W. 548, 549, 
53 Mich. 35. (2) “For many years it 
has been held that trover is the prop- 
er remedy to recover the value of 
things represented by valuable pa- 
pers, such as certificates of stock. 

If a certificate of stock is 
unlawfully retained whén demanded, 
what is presumed to have been con- 
verted? The certificate has no in- 
trinsic: value disconnected from the 
stock it represents. No one would 
say that the paper alone had been 
converted—that the conversion of the 
paper constitutes the entire wrong. 
The real act done in such cases is 
precisely the same as that done here, 
no more, no less, and to say that tro- 
ver will lie in one case and not in the 
other is to make a distinction where 
in reality there is no difference.’ 
Ayres v. French, 41 Conn. 142, 151. 


{b] Rule applied.—(1) ‘‘The wid- 
ow and heirs of a shareholder in a 
corporation, thinking to avoid the ex- 
pense of administration, took his cer- 
tificate of shares and indorsed their 
names on it, and then left it with one 
of their number to be sold for the 
benefit of all. This one, instead of 
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possession of the certificate evidencing his title has 
not been disturbed,!* but the mere withholding of 
an unindorsed stock certificate cannot amount to 


a conversion of the stock itself.1® 


[§ 18] G. Copies of Accounts and Account Books. | 


Trover lies for the conversion of an account audited 
and allowed, and delivered to the debtor, who paid 
it in part, but refused to pay the balance on de- 
mand, or to return the account to the owner.'® 
And a debtor who has made copies of his creditor’s 
account against him may, if the ereditor obtain 
possession of such copies, and refuse to redeliver 
them to the debtor, sustain trover therefor against 
the creditor.17 The seizure of books of account 
and the service of notice upon the debtors of the 
husband, who has assigned his claims against them 
to his wife, by a sheriff acting under a warrant 
of attachment against the husband, does not amount 
to a conversion of the accounts.1% 


[§ 19] H. Certificate of Membership in Social 
Club. Where membership certificates in a social 
club are issued to one in payment for services in 
organizing and securing members, they cannot, until 
transferred by him, be considered as representing 
membership, and are not subject to an action of 
trover.?°® 


[§° 20] I. Records. In general, trover will not 
lie for a public record because it is not private 
property.2° It has been said, however, that the 
rule must be understood as extending to individual 
parties, who suppose themselves interested in the 
preservation of the record, but not to a person 
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held that the rule should be taken as being predi- 
cated of the record strictly so-called, which is made 
and preserved by publie authority, and not of such 
papers as have relation to the record, but are not 
pareel of it;?2 accordingly it has been held that 
trover may be brought for the conversion of an 
execution,?® and that too, although the execution 
may have expired previous to the commencement 
of the action. 


[§ 21] J. Judgments. As elsewhere shown, it is 
generally held that trover will not le for a pub- 
lic record because it is not private property;?° and 
in accordance with this principle, it has been held 
that judgments of courts of record are not private 
property for which an action of trover will le.*® 
It has also been held that judgments of a justice 
of the peace, although not records, are quasi records, 
and are not private property for which an action 
of trover will lie.27 There is, however, authority 
apparently to the effect that a judgment, although 
of a court of record, may be the subject a an ac- 
tion of trover.?® 


[§ 22] K. Mail Matter. Mail matter is a sub- 
ject of conversion, and a wrongful detention of 
mail matter by a postmaster will render him lable 
to an action for trover.?® 


[§ 23] L. Leasehold Estates. Leasehold estates 
are not subjects of conversion,®® the reasons as- 
signed being that they are not “personal chattels,’** 
and are not tangible property.°? 


{[§ 24] M. Money. Money of any kind is as much 
the subject of conversion as any description of per- 
sonal chattels,?* and trover will lie whenever plain- 


having the official custody of it,?4 and it has been 


selling it, pledged it for his own debt, 
and the pledgee was recognized by 
the corporation as the owner of the 
stock, and disposed of it as owner. 
An administrator upon the sharehold- 
er’s estate having subsequently been 
appointed, he brought suit against the 
pledgee for the conversion, and was 
held entitled to recover.” Daggett v. 
Davis, 18 N.W. 548, 549, 53 Mich. 35. 
(2) A stockholder could bring action 
for conversion of stock and recover 
the value thereof at the time of con- 
version, where the corporation was 
then a going concern, although prior 
to the commencement of the action 
the corporation had suffered a for- 
feiture of its charter through its fail- 
ure to pay its state license. Jackins 
v. Bacon, 218 P. 1027, 63 Cal.App. 463. 


14. Payne v. Elliott, 54 Cal. 439, 
35 Am.R. 80. 

15. Daggett v. Davis, 18 N.W. 548, 
53 Mich. 35, 51 Am.R. 91; Davidson v. 
Atmar, (Tex.Civ.App.) 243 S.W. 662; 
Pardee v. Nelson, 205 P. 332, 3385, 59 
Utah 497, 21 IN Re OS 

“It is utter perversion of the term 
‘conversion’ to hold that a party has 
converted property when he stands 
utterly powerless to deprive the own- 
er of it or to appropriate it to his 
own use or to the use of another.” 
Pardee v. Nelson, supra. 


ae O’Donoghue v. Corby, 22 Mo. 
393. 

17. Fullam v. Cummings, 16 Vt. 
697, 699. 


“Whatever is the subject of exclu- 
sive legal ownership, and is lawfully 
possessed and claimed by any one as 
property, should be deemed to pos- 
sess value sufficient, at least, to sup- 


port a legal vindication of the par- 
ty’s right.” Fullam vy. Cummings, 16 
Vt. 697, 9: 

18. Vogedes v. Beakes, 56 N.Y.S. 
662, 664, 38 App.Div. 380. 


“She [the wife] could have sued 
her debtors the next day, in spite 
of the levy of the attachment; nor 
did the attachment protect her debt- 
ors in paying their debts to anyone 
but herself.’”’ Vogedes v. Beakes, su- 
pra. 

19. Genslinger v. New _ Illinois 
Athletic Club of Chicago, 171 .N.H. 
514, 339 Ill. 426 [rev 252 Ill. App. 298]. 
Compare Olds v. Chicago Open Board 
of Trade, 33 Ill.App. 445 (where the 
right to maintain trover for the can- 
cellation of a certificate of member- 
ship in a board of trade was appar- 
ently recognized, the view being tak- 
en that such cancellation amounted 
to a conversion of the certificate). 


20. Cobb v. Cornegay, 28 N.C. 358, 
45 Am.D. 497; Keeler v. Fassett, 21 
Vt. 5389, 52 Am.D. 71; Jones-v. Winck- 
worth, Hardres 111, 145 Reprint 406. 


21. Keeler v. Fassett, 21 Vt. 539, 
542, 52 Am.D. 71 (“for possession ac- 
companied with the responsibilities 
of such a person would seem to con- 
stitute a sufficient title to maintain 
the action against the wrongdoer’’). 


22. Keeler v. Fassett, supra. 
23. Keeler v, Fassett, supra. 
24. Keeler v. Fassett, supra. 


Compare Little v. Gibbs, 4 N.J.Law 
211 (where a constable was not per- 
mitted to recover for the conversion 
ae execution which had been satis- 
ed). 


25. See supra § 20. 


26. Austin v. Rawdon, 44 N.Y. 63; 
Fiate Vv. Potts, 33 NG. 266; 53) Anib: 


27. Platt v. Potts, supra; Cobb v. 
Cornegay, 28 N.C. 358, 360. 45 Am.D. 
497 Loverr Sea v. Wilson, 13 
N.Ce 872, 20 Amr, S44ie 


“It [a justice’s judgment] is a pub- 
lic writing, which, from its nature, 
cannot belong to any one as a matter 
of property—but it belongs to the 
Justice, who gave it, as a public cus-. 
todier, to be kept by him until drawn 
out of his hands by the regular re- 
quirements of the law.” Cobb v. 
Cornegay, supra. 


28. Johnson v. Dun, 78 N.W. 98, 
75 Minn. 533. 


29. Teall v. Felton, 1 N.Y. 537, 49 
Am.D. 352 faff 12 How. (U.S.) 284, 
13 L.Ed. 990]. 


Refusal to deliver mail generally 
see Post Office § 36. 


30. Goldschmidt v. Maier, (Cal.) 
73 P. 984; Voudomas v. Bragg, 141 
A. 304, 83 N.H. 270; Whayne v. Sea- 
mans, 217 P. 859, 95 Okl. 168; Lun v.. 
Mahaffey, 185 P. 746, 94 Or, 292 


31. Lun v. Mahaffey, supra. 


32. Whayne v. Seamans, 217 P:. 
859, 95 Okl. 168. ‘ 
33. Ala.—Hunnicutt v. MHiggin-. 


botham, 35 So. 469, 138 Ala. 472, 100:: 
ponte Re 45; Moody yv. Keener, 7 Port.. 


Colo.—Benson v. Eli, 66 P. 450, 16> 
Colo.App. 494. 


Conn.—Dunham v. Cox, 70 A. 1033,- 
81 Conn. 268; McNamara v. McDon- 
yen A. 54, 69 Conn. 484, 61 Am.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 24] 


tiff’s money has come into defendant’s possession, 
and has been converted by him, without any assent 
on plaintiff’s part, express or implied, that the rela- 
tion of debtor and creditor should thereby arise.*+ 
But money isa subject of conversion only when it 
is capable of being identified, and described as a 
specific chattel,®> although identification so far as 
is needful to determine the rights of the parties 
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earmarked.?7 


Tll.— Hinckley v. Lewis, 45 Ill. 327; {cifically recovered; not because the 


Kerwin v. Balhatchett, 147 Ill.App. 
561; Grand Pacific Hotel Co. v. Row- 
land, 88 Ill.App. 519. 

Ind.—Bunger v. Roddy, 70 Ind. 26; 
Coffin v. Anderson, 4 Blackf. 395. 

Me.—Williams v. Williams, 90 A. 
500, 112 Me. 21, Ann.Cas.1916D 928; 
Hazelton v. Locke, 71 A. 661, 104 Me. 
1640020) SR AGN GS. 435) 5 SAnnsCais: 
1009. 

Mass.—Morrin v. Manning, 91 N.E. 
808, 205 Mass. 205; Chapman v. Cole, 
12> Gray (i4ts TW Am. D739. 


Mich.—Pierce v. Underwood, 70 N. 
W. 419, 112 Mich. 186; Cullen v. 
O’Hara, 4° Mich. 132. 

Minn.—Reynolds v. St. Paul Trust 
Co., 53 N.W. 457, 51 Minn. 236. 


Mo.—Petit v. Bouju, 1 Mo. 64. 


Neb.—State v. Omaha Nat. Bank, 
81 N.W. 319, 59 Neb. 483; Murphey 
v. Virgin, 66 N.W. 652, 47 Neb. 692. 

N.Y.—Farrelly v. Hubbard, 43 N.E. 
65, 148 N.Y. 592; Gordon v. Hostet- 
Ler oe NG Yn 09, 240 branscr Asian 4 
Abb.Pr.N.S. 263; Clarke v. Public Nat. 
Bank & Trust-Co. of New York, 254 
N.Y.S. 201, 234 App.Div. 55 [rev on 
other grounds 181 N.E. 574, 259 N.Y. 
285]; Melnik v. Kukla, 239 N.Y.S. 16, 
228 App.Div. 321; George Haiss Mfg. 
Co. v. Becker, 189 N.Y.S. 791, 198 App. 
Div. 123; Wrynn v. Pistor, 125 N.Y. 
S. 970, 141 App.Div. 104; Donohue v. 
Henry, 4 E.D.Smith 162; Mundheim 
VenCi WAL Bertrand ) SoCo, 1380 INSY.'S) 
B71. 

Or.—Salem Traction Co. v. Anson, 
GL Pa l0Us, 69 "610,241 pOr! 562. 

Pa.—Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 288 
Pa. 207, 50 A.L.R. 1164; Alexander & 
Co. v. Goldstein, 13 Pa.Super. 518. 

R.I.—Allen ‘v. Oakes, 35 A. 371, 20 
R.I. 252. 

S.C.—Alexander H. Abrahams & 
Co. v. Southwestern R. Bank, 1 S.C. 
441% 70 Aids, ode 

S.D.—Smith v. Donahoe, 
264, 13 S.D. 334. 

Tex.—Jones & Co. v. Hunt, 12 S.W. 
832, 74 -Tex. 657; Black v. Black, 
(Civ.App.) 67 S.W. 928. 


Vt.—Lamb vy. Clark, 30 Vt. 347. 


83 N.W. 


Wash.—Davin v. Dowling, 262 P. 
123, 146 Wash. 137. 
Wis.—Regas v. Helios, 186 N.W. 


165, 176 Wis. 56; Meyer v. Doherty, 
113 N.W: 671, 133 Wis. 398, 126 Am.S. 
R. 969, 13 L.R.A.N.S. 247; Cotton v. 
Sharpstein, 14 Wis. 226, 234, 80 Am.D. 
774, 

Eng.—Kinaston v. Moor, Cro.Car. 
89, 79 Reprint 678; Draycot v. Piot, 
Cro.Hliz. 818, 78 Reprint 1045; Jack- 
son v. Anderson, 4 Taunt. 24, 128 Re- 
print 235; Kettle v. Bromsall, Willes 
118, 125 Reprint 1087. - 


“The only difficulty growing out of 
the nature of money is, as some of 
the eases have said, a difficulty of 
fact and not of law. In law, the rights 
of the parties in respect to the mon- 
ey are the same as in respect to any 
other property. The only difference 
is, that the identity of money is more 
easily destroyed than that of other 
property, and where the agent has so 
destroyed it, it can no longer be spe- 


right no longer exists, but because 
of the difficulty in fact. But this diffi- 
culty does not exist in respect to the 
questions of the liability of the agent 
for the conversion. So far as this is 
concerned, there is no more difficulty 
in showing its conversion than in 
showing the conversion of any other 
property. And that being so, it would 
follow that the agent should be held 
liable for converting it, upon the 
same principle that he would be for 
converting any other property.” Cot- 
ton y. Sharpstein, supra [quot Regas 
v. Helios, 186 N.W. 165, 176 Wis. 56]. 


[a] Bank notes are the subject of 
conversion. Moody v. Keener, 7 Port. 
(Ala.) 218; Coffin v. Anderson, 4 
Blackf. (Ind.) 395; Morrin v. Man- 
ning. 919 NE. 308) °205° ‘Mass: . 205; 
State v. Omaha Nat. Bank, 81 N.W. 
319, 59 Neb. 483; Little v. Gibbs, 4 
N.J.Law 244; Grand Trunk R. Co. v. 
Edwards, 56 Barb. (N.Y.) 408; Al- 
exander H. Abrahams & Co. v. South- 
western R. Bank, 1 S.C. 441, 7 Am.R. 
3a: Orton vv. Butler.) 6° Bb; GAId. 1652; 
UO. C.L, 356, 106 Reprint. 1329) Burn 
v. Morris, 2 Cromp.&M. 579, 149 Re- 
print 891; Anonymous, 1 Salk. 126, 
91 Reprint 118. 

[b] Gold and silver coins are the 
subject of conversion. Kerwin v. 
Balhatchett, 147 Ill.App. 561; Chap- 
man v. Cole, 12 Gray (Mass.) 141, 71 
Am.D. 739; Cullen v. O’Hara, 4 Mich. 
132; Murphey v. Virgin, 66 N.W. 652, 
47 Neb. 693: Gordon v. Hostetter, 37 
NeyY293,- 4 iranser: Aue 37.514 VAbb er 
N.S. 268; McNaughton v. Cameron, 
44 Barb. (N.Y.) 406; Jackson v. An- 
derson, 4 Taunt. 24, 128 Reprint 235. 

[ec] Stock dividend.—Trover lies 
against one who, without any author- 
ity, has drawn and converted a stock 
dividend to his own use. Cook v. 
Monroe, 63 N.W. 800, 45 Neb. 349. 


34. T1l.—Loomis v. Stave, 72 Ill. 
623; Hinckley v.. Lewis, 45 Ill. 327. 


Mich.—Shrimpton v. Culver, 67 N. 
W.--907, 109 Mich. 577. 


N.Y.—De Fino v. Stern, 38 N.Y.S. 
616, 5 App.Div. 56; Donohue v. Hen- 
ry, 4 E.D.Smith 162; Precker v. Lon- 
don; 3578) (N.S 145.8 286 le Mise. 21975 
Moore v. Craig, 4 N.Y.S. 339. 


Pa.—Davis v. Thompson, 14 A. 169, 
10 Pa.Cas. 563. 


R.I.—Larson v. Dawson, 53 A. 93, 
2a RM oly 9G VAMES RN TLG. 


Eng.—Holiday v. Hicks, Cro.Eliz. 
638, 661, 78 Reprint 878, 900; Anon- 
ymous, 1 Salk. 126, 91 Reprint 118. 

35. Ala.—Hunnicutt v. Higgin- 
botham, 35 So. 469, 1388 Ala. 472, 100 
Am.S.R. 45; Moody v. Keener, 7 Port. 
218. 

Colo.—Benson v. Eli, 66 P. 450, 16 
Colo.App. 494. 

Ga.—Cooke v. Bryant, 30 S.B. 435, 
103 Ga. 727; McElhannon v. Farmers’ 
Alliance & Warehouse & Commission 
Co., 22 S.H. 686, 95 Ga. 670. 


Ill.— Kerwin v. Balhatchett, 147 Ill. 
App. 561 ‘ 

Ind.—Coffin y. Anderson, 4 Blackf. 
95. 


Me.—Hazelton v. Locke, 71 A. 661, 
104 Me. 164, 20 L.R.A.N.S. 35, 15 Ann. 
Cas. 1009. 
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will be sufficient.*® It is not necessary for purposes 
of identification that money should be specifically 
In other words, trover les for the 
conversion of determinate sums, although the spe- 
cific coin and bills are not identified.*® 
be, however, no conversion of money, unless there 
was an obligation on the part of defendant to de- 
liver specific money to plaintiff,?® or unless the mon- 


There can 


Mo.—Petit v. Bouju, 1 Mo. 64; An- 
derson Electric Car Co, v. Savings 
Trust Co., 212 S.W. 60, 201 Mo.App. 
400; R. H. Kobusch Co. v. Loewen- 
berg, 185 S.W. 747, 194 Mo.App. 551. 
re heater pas v. Gibbs, 4 N.J.Law 
N.Y.—Gordon v. Hostetter, 37 N.Y. 
99, 4 -Transer.A. 375,~4 Abb.-Pr.N.S. 
263; Graves v. Dudley, 20 N.Y. 76; 
Melnick v. Kukla, 239 N.Y.S. 16, 228 
App.Div. 321. 

Fe EO v. Alexander, 2 Sneed 

Tex.—Story v. 
284 S.W. 331. 

36. Gordon v. 
99, 4 Transcr.A. 
263. 


37. 


Palmer, (Civ.App.) 


Hostetter, 37 N.Y, 
375, 4 Abb.Pr.N.S. 


Gordon v. Hostetter, 37 N.Y. 
09). 4. TranscrlA, 035; 64 ADD toes. 
263; Kelsey v. Mansfield Bank, 83 
N.Y.S. 281, 85 App.Div. 334; Kinas- 
ton v. Moor, Cro.Car. 89, 79 Reprint 
678; Hall v.’ Dean, Cro. Eliz. 841, 78 
Reprint 1068; Draycot v. Piot, Cro. 
Eliz. 818, 78 Reprint 1045. 


38. Gordon v. Hostetter, 37 N.Y. 
ae 4 Transcr.A. 375, 4 Abb.Pr.N.S. 

[al Money out of bag or chest.— 
(1) While it was held in an early case 
that trover “lies not for money found, 
unless it be in a bag or chest” (Holi- 
day v. Hicks, Cro.Eliz. 661, 78 Re- 
print 900), (2) this principle was 
disapproved in subsequent English 
cases which held that an action vrell 
lies “for money out of a bag” (Kin- 
aston v. Moor, Cro.Car. 89, 79 Re- 
print 678; Efall v. Dean, Cro.Eliz. 841, 
78 Reprint 1068; Draycot v. Piot, Cro. 
Eliz. 818, 78 Reprint 1045). (3) “This 
action lies as well for money out of 
a bag, as of corn which cannot be 
known.” Kinaston v. Moor, supra 
[quot Gordon v. Hostetter, 37 N.Y. 
99) “Wh03.. 45 "Transor.A.. 7375 40 bbe 
N.S. 263]. 


39. Ga.—Cooke v. Bryant, 30 S.E. 
435, 5103 ,Ga., 721. 


Me.—Hazelton v. Locke, 71 A. 661, 
104° Me. 164, 20 L.R.A.N-S. . 35, 15 
Ann.Cas. 1009. 


Mich.—Globe & Rutgers Fire Ins. 
Co. of New York v. Fisher, 207 N.W. 
884, 234 Mich. 258; Shrimpton v. Cul- 
ver, 67 N.W. 907, 109 Mich. 577. 


Mo.—Petit v. Bouju, 1 Mo. 46. 


N.Y.—Janson v. Potruch, 115 N.Y. 
S. 111,,.62 Misc. 459. 


. Pa.—Davis v. Thompson, 14 A. 169, 
10 Pa.Cas. 563. 


R.I.—Larson v. Dawson, 53 A. 93, 
24 R.I. 317; 318, 96 Am:S.R.' 716. 


Wash.—Davin v. Dowling, 262 P. 
123, 146 Wash. 137. 


“The question whether money can 
be the subject-matter of an action 
of trover generally depends upon 
whether there is any obligation on 
the part of the defendant to deliver 
specific money to the plaintiff.” Lar- 
son y. Dawson, supra. 


[a] Thus (1) an action on the case 
for the conversion of money brought 
by an insurance company against its 
agents for money collected by them 
as premiums and not accounted for is 
not maintainable under the common 
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ey was wrongfully received by defendant.*° 
does not lie to enforce a mere obligation to pay 
money,*! or for money had and received for payment 
On the other hand, where defendant 
is under an obligation to deliver specific money to 


of a debt.*? 


law, where it appears that by their 
contract with plaintiff defendants 
were not required to turn over to 
plaintiff the identical money received 
by them. Globe & Rutgers Fire Ins. 
Co. of New York v. Fisher, 207 N.W. 
884, 234 Mich. 258. (2) Trover does 
not lie for money, being the amount 
of a prize ticket drawn in a lottery, 
unless the money has been set apart 
in kind, so that the right could spe- 
Gay. attach. Petit v. Bouju, 1 Mo. 
6. 


40. Hazelton v. Locke, 71 A. 661, 
104 Me. 164, 20 L.R.A.N.S. 35, 15 Ann. 
Cas. 1009; Davin v. Dowling, 262 P. 
123, 146 Wash. 137. 


41. Cooke v. Bryant, 30 S.E. 435, 
103 Ga. 727; Borland v. Stokes, 14 
AGG. 120) Pan n2i.83 Stony v..Palmer, 
(Tex.Civ.App.) 284 S.W. 331. 

[a] Relationship of debtor and 
éreditor.—Trover will not lie for the 
value of bonds which plaintiff has 

in defendant’s hands to be 
in his business, the relation 
created being that of mere debtor 
and creditor. Borland v. Stokes, 14 
Uwe Sal PKU Eee rar fess 


[b] Money in hands of agent.— 
(1) A newspaper company could not 
maintain trover against its agent, 
who conducted a circulation contest 
for a commission, for his refusal to 
pay upon demand money which the 
agent claimed he was entitled to 
retain as commission. Hazelton v. 
Locke, 71 A. 661, 104 Me. 164, 20 L. 
R.A.N.S. 35 [foll Tribune Pub. Co. v. 
Davis, 96 A. 385, 114 Me. 871]. (2) 
Liability of agent for conversion of 
money generally see Agency § 412. 


42. Kerwin v. Balhatchett, 147 Ili. 
App. 561; Anderson \Hlectric Car Co. 
v. Savings Trust Co., 222 S.W. 60, 201 
Mo.App. 400; R. H. Kobusch Furni- 
ture & Carpet Co. v. Lowenberg, 185 
S.W. 747, 194 Mo.App. 591. 


43. Ala.—Hunnicutt v. MHiggin- 
botham, 35 So. 469, 138 Ala. 472, 100 


Am.S.R. 45; Taylor v. Dwyer, 28 So. 
1014, 129 Ala. 673; Moody vy. Keener, 
Weeoree 228. 


Colo.—Benson v. Eli, 66 P. 450, 16 
Colo.App. 494. 

Conn.—Dunham v. Cox, 70 A. 1033, 
81 Conn. 268; McNamara v. McDon- 
ald, 38 A. 54, 69 Conn. 484, 61 Am.S.R. 
48. 

Ill.—Grand Pacific Hotel Co. v. 
Rowland, 88 Ill.App. 519 


Ind.—Worley v. Moore, 97 Ind. 15; 
Bunger v. Roddy, 70 Ind. 26; Coffin 
y. Anderson, 4 Blackf. 395. 


Mich.—Pierce v. Underwood, 70 N. 
W. 419, 112 Mich. 186; Bearss v. Pres- 
ton, 32 N.W. 912, 66 Mich. 11. 


Minn.—Reynolds v. St. Paul Trust 
Co., 53 N.W. 457, 51 Minn. 236; Far- 
rand v. Hurlburt, 7 Minn. 477. 


Neb.—Globe Savings Bank v. Na- 
tional Bank of Commerce of New 
London, Connecticut, 89 N.W. 1030, 
64 Neb. 413; State v. Omaha Nat. 
Bank, 81 N.W. 319, 59 Neb. 483. 


N.Y.—Britton v. Ferrin, 63 N.E. 
O54 ile N. Sone SOs ViLy Rill Vewbiscon, 
125 N.Y.S. 970, 141 App.Div. 104; 
Jackson v. Moore, 87 N.Y.S. 1101, 94 
App.Div. 504; Richmond v. Soportos, 
18 N.Y.S. 433. 


Or.—Salem Tract. Co. v. Anson, 67 
Pelols, 69 Bars, 4h Or. 562: 


TROVER AND 


Trover 


lies. 


Pa.—Alexander & Co. v. Goldstein, 
138 Pa.Super. 518. 


R.JI.—Royce v. Oakes, 38 A. 371, 20 
Rel 2525 


Tex.—Jones v. Hunt, 12 S.W. 832, 
74 Tex. 657. 


Wis.—Cotton v. Sharpstein, 14 Wis. 
226, 80 Am.D. 774, 20 L.R.A.N.S. 35. 


[a] Money received for safe-keep- 
ing.—(1) Where money is received 
simply for safe-keeping, to be deliv- 
ered to the owner on demand, if the 
party receiving the money refuses to 
return it (Pierce v. Underwood, 70 N. 
W. 419, 112 Mich. 186; Jones v. Hunt, 
12 S.W. 832, 74 Tex. 657), (2) or con- 
verts it to his own use (Royce v. 
Oakes, 38 A. 371, 20 R.I. 252), he is 
guilty of conversion and trover may 
be maintained against him to recoyv- 
er the money. 


[b] Special deposits in bank.—(1) 
If deposits of money in a bank be spe- 
cial, there is no change of property 
and the deposits are a bailment only; 
and if the cashier appropriates the 
deposits to his own use, he is indi- 
vidually liable in an action of trover. 
Coffin v. Anderson, 4 Blackf. (ind.) 
395. (2) A bank that appropriates a 
deposit made by a customer to re- 
duce his indebtedness due the bank, 
knowing the deposit, or a part there- 
of, to be a trust fund, is liable to the 
true owner for a conversion of his 
money. Globe Savings Bank v. Na- 
tional Bank of Commerce of New 
London, Connecticut, 89 N.W, 1030, 64 
Neb. 413. 


[c] Money received by agent to be 
paid to principal. Where the princi- 
pal is entitled to receive, and the 
terms of the employment of the agent 
require him to pay over, the identical 
money received, an action of trover 
will lie for its conversion. Salem 
Traction Co. v. Anson, 67 P. 1015, 69 
P. 675, 41 Or. 562; Cotton v. Sharp- 
stein, 14 Wis. 226, 80 Am.D. 774. 


{d] Money received in fiduciary 
capacity.—An action of trover may be 
maintained for the conversion of 
money received in a fiduciary capaci- 


ty. Britton v. Ferrin, 63 N.E. 954, 
171 N.Y. 285; Wrynn, v. Pistor, 125 
N.Y.S. 970, 141 App.Div. 104; Jack- 


son v. Moore, 87 N.Y.S. 1101, 94 App. 
Div. 504. 


[e] Where money is paid to an- 
other by mistake and he refuses to 
return it, there is a conversion for 
which an action of trover will lie, 
Alexander & Co. v. Goldstein, 13 Pa. 
Super. 518. 


[f] Money intrusted to another for 
particular purpose.—(1) According to 
some decisions, where money is in- 
trusted to another, to be applied to a 
particular purpose, there is a con- 
version for which trover will lie if 
he uses it for another purpose. Dun- 
hamy*v. Coxa70) A-21033% Si Conny 268 
(where one delivers money to anoth- 
er, to be turned over to a third per- 
son, and he converts the same to his 
Own use, an action of trover will 
lie); McNamara v. McDonald, 38 A. 
54, 69 Conn. 484, 61 Am.S.R. 48; Grand 
Pacific Hotel Co. v. Rowland, 88 Ill. 
App. 519; Bunger v. Roddy, 70 Ind. 
26; Farrand v. Hurlburt, 7 Minn. 477 
(an agent in whose hands money is 
placed by the principal, to be loaned 
or invested in the name of the prin- 
cipal, is guilty of a conversion if he 
invest it in his own name). (2) Oth- 


CONVERSION 


[§ 25] N. Earth, Sand, and Gravel.*® 


Kerwin v. Balhatchett, 


[§§ 24-25 


plaintiff, and fails or refuses to do so,4? or when 
wrongful possession thereof has been obtained by 
defendant,** there is a conversion for which trover 


Earth, 


er decisions hold that trover will not 
lie for money given to defendant, to 
be used for a particular purpose, 
where he converts it to his own use. 
147 Ill.App. 
561; Shrimpton v. Culver, 67 N.W. 
907, 109 Mich. 577; Larson v. Daw- 
son, 53 A. 93,°24 Ril. 317, 96> Am-S_ RR 
716 (trover for conversion of money 
will not lie where plaintiff intrusted 
money to defendant with which to 
buy a lot and commence the erection 
of a building thereon for plaintiff, 
and defendant afterward refused so 
to expend it, or to return it, but ex- 
pended it for himself, there being no 
duty resting on defendant to keep the 
money intact in specie). 

eee? Ill.— Hinckley v. Lewis, 45 Ill. 


Me.—Hazelton v. Locke, 71 A. 661, 
104 Me. 164, 20 L.R.A.N.S. 35, 15 Ann. 
Cas. 1009. 


Neb.—Murphey v. Virgin, 66 N.W. 
652, 47 Neb. 692. 


N.Y.—McNaughton vy. Cameron, 44 
Barb. 406. 


R.J.—Larson v. Dawson, 53 A. 93, 
24 R.I. 317, 96 Am.S.R. 716. 


Tex.—Black v. Black, (Civ.App.) 67 
S.W. 928. 


Eng.—Easley v. Crockford, 10 Bing. 
243, 25 E.C.L. 119, 131 Reprint 897. 


[a] Rule applied.—(1) Where the 
holder of two promissory notes pur- 
porting to be made by plaintiff, under 
the pretext of counting the money 
which plaintiff had sent by an agent 
to pay them, and with knowledge of 
the fact that plaintiff did not intend 
to pay the notes except on their be- 
ing surrendered, took the money up 
from the table where it lay, and put- 
ting it in his pocket, without the con- 
sent of plaintiff’s agent, seized the 
notes, and refused to surrender either, 
it was held that the taking of the 
money was tortious and wrongful, 
and that no title to it passed to de- 
fendant. McNaughton v. Cameron, 44 
Barb. (N.Y.) 406. (2) Where a party 
holding a contract for the convey- 
ance of certain lands by warranty 
deed tendered the purchase money to 
the vendor, who received it, and at 
the same time handed to the purchas- 
er a paper, which, upon inspection, 
proved to be only a quitclaim deed, 
unstamped and with no name insert- 
ed as grantee, whereupon the pur- 
chaser returned the deed and demand- 
ed back his money, which was refus- 
ed, it was held that this conduct on 
the part of the vendor was fraudu- 
lent, for which an action of trover 
would lie to recover back the money. 
Hinckley v. Lewis, 45 Ill. 327. 


[b] Stolen money.—(1) The Eng- 
lish courts permit a recovery in tro- 
ver against one who, without exercis- 
ing due care, receiyes stolen money. 
Easley v. Crockford, 10 Bing. 243, 25 
E.C.L. 119, 131 Reprint 897; Snow v. 
Peacock, 3 Bing. 406, 11 E.C.L. 201, 
130 Reprint 569; Miller v. Race, 1 
Burr. 452, 97 Reprint 398; Snow v. 
Leatham, 2 C.&P. 314, 12 E.C.L. 591, 
172 Reprint 141. (2) And trover will 
lie for the proceeds of a stolen bank 
note in the hands of a third pérson, 
after conviction of the thief. Go- 
lightly v. Reynolds, Lofft 88, 98 Re- 
print 547. 


45. Conversion of ore see Mines 
and Minerals §§ 471, 472. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 25-27] 


sand, and gravel while remaining in its original 
bed is a part of the realty and as such cannot be a 
subject of conversion;*® but where it has been wrong- 
fully severed and removed, it becomes personalty 
for the conversion of which an action will lie.‘7 
It has been held, however, that where, by statute, 
a city which has condemned land as a gravel and 
clay pit is entitled to take therefrom “earth and 
gravel” for street construction or repair, it may 
take any earth, gravel, or stones suitable for the pur- 
poses, and eapable of being dug out of the ground 
and removed by ordinary excavation, and an action 
of trover does not lie for removal of stones as well 
as earth and gravel.*§ 


[§ 26] O. Manure. According to the prevailing 
view, manure made in the course of husbandry upon 
a farm is real property,*® at least if it is the prod- 
uce of the Jand;°° but like earth, sand, or gravel,®! 
when served from the soil, gathered up and se- 
cured for use elsewhere, it becomes a personal chat- 


Glencoe Sand & Gravel Co. v. 
Hudson Brothers Commission Co., 
40 S.W. 93, 138 Mo. 439, 60 Am.S.R. 
560, 36 L.R.A. 804; Mather v. Minis- 


46. 


TROVER AND CONVERSION 


ed why the herding of animals, which 
compels them to drop their manure 
within a small compass, so as to make 
it of easier collection than when void- 
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tel, and as such is a subject of conversion.®? Manure 
in heaps upon land, not the produce thereof, does 
not pass to the purchaser of the equity of redemp- 
tion under a decree of sale, as an incident to the 
land; and if he uses it, it is a conversion, for which 
the mortgagor may recover in trover without a de- 
mand.®3 


[§ 27] P. Fixtures. Since trover lies only for 
the conversion of personal chattels,®* the general 
rule is well settled that the action cannot be main- 
tained for the recovery of fixtures which have 
been affixed or annexed to the soil or freehold,®® 
but where there has been an actual wrongful sever- 
ance of fixtures from the soil or freehold, they 
immediately become personal property and are a 
proper subject for an action of trover by the owner 
thereof;°° and such is the rule where there has 
been merely a constructive severance, as where there 
is an express or implied agreement that the articles 
or fixtures annexed to the soil shall retain the le- 


Trotter, 3 M.&W. 184, 150 Reprint 
1108; Minshall v. Lloyd, 2 M.&W. 450, 
150 Reprint 834. 


ters of Trinity Church, 3 Serg.&R. 
(Pa.) 509, 8 Am.D. 6653. 

“Sand and gravel, while in its orig- 
inal bed, is as much a part of the 
realty as the earth itself. After it 
has been mined or separated from the 
land it may become the subject of 
conversion, not before.” Glencoe 
Sand & Gravel Co. v. Hudson Broth- 
ers Commission Co., 40 S.W. 93, 138 
Mo. 439, 444, 60 Am.S.R. 560, 36 L.R. 
A. 804. 

47. Ala.—Nashville, etc., R. Co. v. 
Karthaus, 43 So. 791, 150 Ala. 633. 


Mass.—Anderson v. Todesca, 100 N. 
E. Y068, 214 Mass. 102; Phillips v. 
Bowers, 7 Gray 21; Riley v. Boston 
Water Power Co., 11 Cush. 11. 

N.Y.—Graham v. Purcell, 110 N.Y. 
S. 813, 126 App.Div. 407; Radway v. 
Duffy, 80 N.Y.S. 334, 79 App.Div. 116. 


Pa.—Mather v. Ministers of Trini- 
ya gh 3 Serg.&R. 509, 8 Am.D. 
663. 


Tex.—Texas, etc., R. Co. v. White, 
62 S.W. 133, 25 Tex.Civ.App. 278. 


Vt.—Stone v Proctor, 2 D.Chipm. 
108, 115. 


Eng.—Higgon v. Mortimer, 6 C.&P. 


616, 172 Reprint 1389; Peichitty: 
Pleading (16th Am. ed) p 165. 
“A load of clay, sand, or stone, 


when . detached, collected and 
secured, with a view to some particu- 
lar use, is, until again attached to the 
earth by the use intended, personal 
estate, and, as such, may be the sub- 


ject of theft or trover.’” Stone v. 
Proctor, supra. 

48. Hatch v. Hawkes, 126 Mass. 
ial Se 


“The words ‘earth and gravel’ are 
not to be taken with such extreme 
strictness as to require that the grav- 
el should be screened, or that the 
question should be raised and decid- 
ed judicially how large a pebble or 
movable stone must be, in order to 
cease to be included in the general 
description of ‘earth or. gravel.’” 
Hatch v. Hawkes, 126 Mass. 177, 181. 

49. See Property § 21. 

“When it is voided by the animals, 
it has done its office, and is returned 
to the earth whence it came—as much 
so, as the leaves of the trees which 
are severed and decomposed by the 
hand of time. And it is not perceiv- 


ed about the fields, should change its 
character.” Stone v. Proctor, 2 D. 
Chipm: wGVt.») LwOSsnda b- 

50. Thomson vy. Walsh, 7 N.B. 369. 
And see Property § 21. 


51. See supra § 25. 

52. French v. Freeman, 43 Vt. 93; 
Stone v. Proctor, 2 D.Chipm. (Vt.) 
108. Compare Pinkham v. Gear, 3 N. 


H. 484 (manure lying upon the earth, 
but not incorporated with the soil, is 
personal property, and trover lies 
when it is wrongfully converted). 


[a] Thus, if a barn or farmyard 
passes with the farm by a deed of 
conveyance, and if the grantor con- 
veys the manure from the farm and 
uses or disposes of it, the purchaser 
of the farm may maintain trover 
against him, and recover the value of 
the manure. Stone v. Proctor; 2 D. 
Chipm. (Vt.) 108. 


53. Thomson v. Walsh, 7 N.B. 369. 
54. See supra § 11. 
55. Ala.—Bynum v. Gay, 49 So. 


TOK se tol Alan 1405 S035" Am:SiR ey 1211: 
Thweat v. Stamps, 67 Ala. 96. 


Conn.—Woodruff, ete., Iron Works 
v. Adams, 37 Conn. 233. 


Tll.—Dewitz v. Shoeneman, 82 IIl. 
App. 378; Leman v. Best, 30 Ill.App. 
323; Donnelly v. Thieben, 9 Ill.App. 
495. 


Me.—Stockwell v. Marks, 
455, 35 Am.D. 266. 


Mass.—Raddin v. Arnold, 116 Mass. 
270; Bliss v. Whitney, 9 Allen 114, 
85 Am.D. 745. 


Mich.—Detroit & B. C. R. Co. v. 
Busch, 6 N.W. 90, 48 Mich. 571; Mor- 
rison v. Berry, 42 Mich. 389. 

Nev.—Prescott v. Wells, 3 Nev. 82. 


N.H.—Burnside v. Twitchell, 43 N. 
H. 390. 


Okl.—Etchen y. Ferguson, 159 P, 
306, 59 Okl. 280. 


Pa.—Darrah v. Baird, 101 Pa. 265; 
Overton v. Williston, 31 Pa. 155. 

Vt.—Jackson v. Walton, 28 Vt. 42. 

Eng.—Davis v. Jones, 2 B.& Ald. 165, 
106 Reprint 327; Colegrave v. Dias 
Santos, 2 B.&C. 76, 3 D.&R. 255, 9 
E.C.L. 42, 107 Reprint 311; Wilde v. 
Waters, 16 C.B. 637, 81 E.C.L. 637, 139 
Reprint 909; Sheen v. Rickie, 5 M.&W. 
175, 151 Reprint 76; Mackintosh v. 


17 Me. 


Ont.—Bunnell v. Tupper, 10 U.C.Q. 
B. 414; Oates v. Cameron, 7 U.C.Q.B. 
228. 


[a] Rule applied.—A lessee cannot 
maintain trover against his landlord 
after the expiration of his term to 
recover fixtures which he had at- 
tached to the freehold during his ten- 
ancy but suffered to remain thereon. 
Davis v. Moss, 2 Wright (Ohio) 346; 
Darrah v. Baird, 101 Pa. 265; White 
v. Arndt, 1 Whart. (Pa.) 91; Minshall 
v. semede bis 2 M.&W. 450, 150 Reprint 
834. 


Trover generally see Fixtures § 126. 


. 56. Cal.—Greenebaum v. Taylor, 
36 P. 957, 102 Cal. 624; McNally v. 
Connolly, 11 P. 320, 70 Cal. 3. 


Ga.—Woods v. McCall, 67 Ga. 506. 


Ind.—Trust & Savings Bank of 
Rensselaer v. Brushahan, 147 N.E. 
168, 148 N.E. 427, 88 Ind.App. 257. 


Me.—Whidden v. Seelye, 40 Me. 247, 
63 Am.D. 661. 


Mass.—Korbe v. Barbour, 130 Mass. 
He Westgate v. Wixon, 128 Mass. 
oO . 


Mo.—Denvir v. Crowe, 9 S.W.(2d) 
957, 321 Mo. 212. 


N.H.—Burnside v. Twitchell, 43 N. 
H. 390. 


Pa.—Morgan vy. Negley, 


Vt.—Straw vy. Straw, 39 A. 1095, 70 
Vt. 240. 


FOS cecantt ge Ey v. Dechman, 14 N.S. 


Ont.—Cleaver v. Culloden, 14 U.C. 
Q.B. 491. 


[a] Rule applied.—Where plaintiff 
contracted to sell a lot of land to A, 
who agreed to build upon it a house 
of certain dimensions, and A put up 
the building, and assigned it to de- 
fendant, who raised the house from 
the stone foundation:-on which it was 
built, and removed it to another lot, it 
was held that plaintiff might maintain 
trover for the house so removed. 
pageyer v. Culloden, 14 U.C.Q.B. (Ont.) 


[b] Although article be reattached 
to another freehold, the operation of 
the rule is not thereby affected. 
Woods v. McCall, 67 Ga. 506. 


Trover generally see Fixtures § 126. 


3 Pittsb. 


26 [65 C.J.] TROVER AND 


e 

gal character of personalty,®” or where there is a 
severance of a building from the land by the own- 
er under an agreement by which a contractor un- 
dertakes to remove the building for the materials, 
in which ease the title to the building vests as a 
chattel in the contractor.°® In case of constructive 
severance by agreement, there may be a conver- 
sion authorizing an action of trover, in the absence 
of actual severance and asportation.°® 


Wrongful annexation. One who wrongfully an- 
nexes another’s personal property to his own land 
does not thereby convert it into real estate so as 
to prevent the owner from maintaining trover there- 
for;®° and such an action cannot be defeated on 
the ground that the property was devoted to a pub- 
lic -use.*t But it has been held that, where a con- 
tractor uses railroad ties belonging to another in 
the construction of a railroad without the owner's 
consent, and the latter waits until the contractor 
delivers the road to the company before claiming 
his property, he cannot maintain trover therefor 
against the railroad company, since the only con- 


57. Ala.—Broaddus v. Smith, 
Sowo4, 120 Aldal335) 77 Am:S: Re 50. 


Ill.— Davis v. Taylor, 41 Ill. 405. 


Md.—Walker v. Schindel, 58 Md. 
360. 


26 
tures § 27. 


99 S.E. 


63. Building as personalty see Fix- 


64. Ga.—Kennedy v. Smith, 99 S.E. 
27, 149 Ga. 61 [answers conformed to 
318, 23 Ga.App. 724]. 


CONVERSION [§§ 27-29 
version took place before the railroad company had 
any control over the property, and since receiving 

it as realty, it cannot be held that a subsequent 
neglect or refusal to detaeh it is a conversion.°? 


[§ 28] Q. Buildings and Building Materials. All 
kinds of buildings which are personal property®* 
are subject to conversion, and the owner or possessor 
of the land who wrongfully prevents their removal 
may be compelled to respond in trover for their 
value.** But the owner of a building cannot at 
the same time treat is as realty and personalty, and 
if he rents the house to a tenant, he necessarily 
rents it as a tenement, to stand where it was, and 
cannot maintain an action of trover therefor.*® 


Material out of which house built. Trover will 
lie for the material out of which a house was built, 
if the house was subject to conversion at the time 
it was wrecked,®® but not otherwise.®7 


[§ 29] R. Timber, Crops, Fruit, and Turpentine. 
Timber. The unauthorized cutting and removal of 
standing trees from the land of another constitutes 
a conversion for which an action of trover will lie.°* 


brough v. Maton, 4 A.&E. 884, 31 E.C. 
L. 386, 111 Reprint 1016. 

[ec] Building detached by vendor 
of land.—Trover will lie to recover a 
dwelling detached by a vendor of land 


Mich.—Ingersoll v. Barnes, 10 N.W. 
127, 47 Mich, 104; Crippen v. Morri- 
son, 13 Mich, 23. 


Minn.—Shapira v. Barney, 14 N.W. 
270, 30 Minn, 59; Stout v. Stoppel, 14 
N.W. 268, 30 Minn. 56. 


Mo.—Denvir v. Crowe, 9 S.W.(2d) 
957, 321 Mo. 212. 


Mont.—Hardie 
494, 86 Mont. 150. 


N.¥.—Melton v. Fullerton Weaver 
Realty Co., 108 N.E. 849, 214 N.Y. 
Dido ititenve Pp ELORTON, soa, INN olin lo 
AINE Do ts 


Okl.—Continental Gin Co. 
Bord, 150 P. 892, 49 Okl. 32. 


Pa.—Watts v. Lehman, 107 Pa. 106. 


Vt.—Straw v. Straw, 39 A. 1095, 70 
Vt. 240. 


Trover after severance generally 
see Fixtures § 126. 


58. Melton v. Fullerton-Weaver 
Realty Co., 108 N.B. 849, 214 N.Y. 571. 


59. Walker v. Schindel, 58 Md. 360. 
And see Fixtures § 126. 


60. Ocmulgee River Lumber Co. v. 
Ocmulgee Valley Ry. Co., 251 F. 161; 
Bartley v. Rogers, 104 Ill.App. 164; 
Dawson v. Powell, 9 Bush (Ky.) 663, 
15 Am.R. 745. 


[a] Thus, where rails and other 
railroad property belonging to a lum- 
ber company were appropriated by a 
railroad company without the consent 
of the owner, and some of the prop- 
erty was incorporated into the rail- 
road, there was a conversion for 
which an action of trover will lie. 
Ocmulgee River Lumber Co. v. Ocmul- 
gee Valley Ry. Co., 251 F. 161, 164. 


61. Ocmulgee River Lumber Co, v. 
Ocmulgee Valley Ry. Co., supra. 


“Usually public interests are not 
well conserved at the instance of 
those who seize, appropriate, and do 
not pay for the property of others.” 
Ocmulgee River Lumber Co. v. Ocmul- 
gee Valley Ry. Co., supra. 


62. Detroit & B. C. R. Co. v. Busch, 
6 N.W. 90, 43 Mich. 571. 


v. Peterson, 282 P. 


We Le 


Me.—Adams v. Goddard, 48 Me. 212; 
Pullen v. Bell, 40 Me. 314: Fuller v. 
Tabor, 39 Me. 519; Hilborne v. 
Brown, 12 Me. 162; -Russell v. Rich- 
ards, 11 Me. 371, 26 Am.D. 532, 10 Me. 
429, 25 Am.D. 254; Osgood v. Howard, 
6 Me. 452, 20 Am.D.: 322. 


Mass.—Korbe v. Barbour, 130 Mass. 
255; Dolliver v. Ela, 128 Mass. 557; 
Hinckley v. Baxter, 13 Allen 139. 


Mich.—Osborn vy. Potter, 59 N.W. 
606, 101 Mich. 300. 


N.H.—Dame v. Dame, 38 N.H. 429, 
(5 *Am oD.) 195: 


N.Y.—Smith v. Benson, 1 Hill 176. 


Or.—Wheeler v. McFerron, 52 P. 
993, 337Onr. 22. 


Eng.—Wansbrough v. Maton, 4 A.& 


E. 884, 31 E.C.L. 386, 111 Reprint 
1016. 
[a] Building erected on land of 


another by license from the owner of 
the land is personal property, and if 
he is prevented from removing it, an 
action of trover will lie. Hilborne v. 
Brown, 12 Me. 162; Russell v. Rich- 
ards, 11 Me. 871, 26 Am.D. 532; Rus- 
sell v. Richards, 10 Me. 429, 25 Am.D. 
254; Hinckley v. Baxter, 13 Allen 
(Mass.) 139; Dame v. Dame, 38 N.H. 
429, 75 Am.D. 195. 


[b] Buildings erected on leased 
land with lessor’s permission.—(1) 
Buildings erected by the lessee upon 
leased land, with the permission of 
the lessor, are personal property; and 
if, at the time when the lessee’s right 
to take the buildings away accrues, 
the lessor prevents him from doing 
So, under a claim to hold it absolute- 
ly as his own, he is liable in an ac- 
tion of trover for the conversion of 
the buildings. Adams v. Goddard, 48 
Me. 212; Osborn y. Potter, 59 N.W. 
606, 101 Mich. 300. (2) A tenant is 
entitled, at the expiration of his term, 
to remove a wooden barn which he 
has erected on a foundation of brick 
and stone, the foundation being let 
into the ground, but the barn resting 
upon it by weight alone. He may 
maintain trover for such a_ barn 
against a party converting it. Wans- 


under a land contract before the pur- 
chase price was paid, although sub- 
sequently, but before bringing the 
suit, it was attached to the land of the 
wrongdoer. Kennedy v. Smith, 99 S.E. 
27, 149 Ga. 61 [answers to certified 
questions conformed to 99 S.H. 318, 
23 Ga.App. 724]. 


65. Bracelin v. McLaren, 26 N.W. 
533, 59 Mich. 327, 


66. Powers w. Harris, 68 Ala. 409; 
Harris v. Powers, 57 Ala. 139. 


67. Peirce v. Goddard,’ 22 Pick. 
(Mass.) 559, 38 Am.D. 764. 

68. U.S.—Pine River Logging & 
Improvement Co. v. United States, 
22 S.Ct. 920, 186 U.S. 279, 46 L.Ed. 
1164; Northern Pac. R. Co. v. Paine, 
(S.Ct. 323, EROS. 561,730. bebidas 
Fisher. v.. Brown; 70 FS 570, 27 (6G 7A 
225; Bly v. United States, 3 F.Cas. No 
1,581, 4 Dill. 464. 


Ala.—White v. Yawkey, 19 So. 360, 
108 Ala. 270, 54 Am.S.R. 159, 32 L.R.A. 
199; Brooks vy. Rogers, 13 So. 387, 
KO Aap aly 


Ark.—Thornton vy. St. Louis Re- 
frigerator & Wooden Gutter Co., 65 
S.W. 113, 69 Ark: 424; Kendall v. J. 
I. Porter Lumber Co., 64 S.W. 220, 
69 Ark. 442; Central Coal & Coke Co. 
v. John Henry Shoe Co., 63 S.W. 49, 
69 Ark. 302. 


sO arenas ba v. Hammond, 4 Cal. 


Fla.—Wright v. Skinner, 16 So. 335, 
34 Fla. 453; Skinner v. Pinney, 19 Fla. 
42, 45 Am. Rou. 


Me.—Sproul v. Cummings, 106 A. 
3842, 118 Me. 129; Fleming v. Katah- 
din Pulp & Paper Co., 44 A. 378, 93 Me. 
110; Wing v. Milliken, 40 A. 138, 91 
Me. 387, 64 Am.S.R. 238; Powers v. 
Tilley, 32 A. 714, 87 Me. 34, 47 Am.S.R. 


304; Whidden v. Seelye, 40 Me. 247, 
re aires 661; Moody v. Whitney, 34 
e. : 


Mich.—Anderson vy. Besser, 91 N.W. 
737, 181 Mich. 481; Moret v. Mason, 
64 N.W. 198, 106 Mich. 340; Wilson v. 
Hoffman, 52 N.W. 1037, 93 Mich. 72, 
32 Am.S.R. 485; Clow v. Plummer, 
48 N.W. 795, 85 Mich. 550; Ayres v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 29-31] TROVER AND 
While trees standing on land are real estate,®® 

they become personal property as soon as they 
are severed from the soil,’° but the title thereto 
remains unchanged,’ ‘and a wrongful assumption 

of dominion over them after severance constitutes 
a conversion.’? It has been held, however, that, 

where trees were cut from the owner’s land, and, 

without the knowledge or procurement of defend- 
ant, were converted “into timber and’ incorporated 

“is fences and a building on his property, the 

trees so cut lost their character as personal prop- 

erty and became a fixture or part of the realty, and 

not subject to an action of trover.73 


Crops. The severing and removal of growing 
crops, such as grain, hay, cotton, and the like, con- 
stitutes a conversion for which the owner may main- 
tain an action of trover.7* It has been held that 
the severing of crops alone without removing them, 
or attempting to do so, and without preventing the 
owner from removing them, amounts to a conver- 
sion,‘® and in jurisdictions where crops are con- 
sidered personal property, severance or removal 
of growing crops is not necessary to constitute a 
conversion, but it will be sufficient that defendant 
exercise some act of dominion over the property, 
such as keeping the owner out of possession,’® or 


Hubbard, 40 N.W. 10, 71 Mich. 594; 
Gates v. 


v. Reid, 6 Newfoundl. 241. 
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refusing to allow him to remove the property."? 


Fruit. Where one who is entitled to half the 
fruit from a tree severs all of it from the tree and 
consumes or sells the whole to others, there is a 
conversion for which the other joint owner may 
maintain trover.*® And it has been held that ma- 
tured apples, whether on the tree or on the ground, 
are fructus industriales properly the basis of an 
action of trover.’® 


Turpentine. Crude turpentine collected in cavities 
made or boxes cut in the trees which supply it is per- 
sonal property for which trover may be main- 
tained.*° Where crude gum or turpentine is wrong- 
fully extracted from trees and manufactured into 
spirits of turpentine or rosin, the owner of the 
trees may maintain trover for the manufactured 
produet.8? 


[§ 30] S. Materials Used in Repair of Chattel. 
Ordinarily, materials used in the repair of a chat- 
tel become a part of it and are therefore incapable 
of conversion;®2 but the rule is otherwise when re- 
pairs are made under a stipulation that title to the 
parts added to the chattel shall not pass until they 
are paid for.’ 


[§ 31] T. Animals.*4 Domestic animals are prop- 
erty, and as such are subjects of conversion.®® So 


freehold by the disseizor while hold- 


Rifle Boom Co., 38 N.W. 245, 69. See P t 24, ing adversely. Pacific Live Stock Co. 
70 Mich, 309; Winchester v. Craig, 33] 25 Rckde Wi nie 34 Me. 563; | Y: 18aacs, 96 P. 460, 52 Or. 54, 
Mich. 205. : mone, nadie F : : : 75. Donahue vy. Shippee, 8 A. 541, 

ones v. radley Timber & Ry. Co., 
Minn.—Jones v. Re Sayer 131 N.W. 494, 114 Minn. 415. 15 R.I. 453. 

Ry. Supply Co., 1 Ww. ; any ey . ; ; ‘ 
Wann. 416; Hastay v. Bonness, 86(N.| ,, C1 Whidden v.iSeelye, 20, Me. 247, Fa ek rn tea Nee ie LES ESE SI 
W. 896, 84 Minn. 120; King v. Mer- m.D. . } 77. Dal J 44 NE. 316. 15 
riam, 35 N.W. 570, 38 Minn. 47; Whit- 72. Moody v. Whitney, 34 Me. 563. Ind x tT Devic! ae “ ; ae 
ney v. Huntington, 33 N.W. 561, 37 73. Bynum v. Gay, 49 So. 757, 161 137: eidy id Paks RS a0 me ray 
Minn. 197. Ala. 140, 135 Am.S.R. 121. ; 2 ates , 


115 Mo.App. 1. 


Mo.—Wawverly Timber & Iron Co. v. 
St. Louis Cooperage Co., 20 S.W. 566, 
112 Mo. 383; Holladay-Klotz Land & 
Lumber Co. v. T. J. Moss Tie Co., 87 
Mo.App. 167. 


Nev.—Ward v. Carson River Wood 
Co., 138 Nev. 44; Whitman Gold & 
Silver Mining Co. v. Tritle, 4 Nev. 
494, 


N.H.—Beede v. Lamprey, 15 A. 133, 
64 N.H. 510, 10 Am.S.R. 426; Howe v. 
Wadsworth, 59 N.H. 397. 


N.Y.—Pierrepont v. Shepard & 
Morse Lumber Co., 42 N.Y.S. 498, 11 
App.Div. 383; Pierrepont v. Barnard, 
5 Barb. 564 [rev on other grounds 


6 N.Y. 279]; Mooers v. Wait, 3 Wend. 
104, 20 Am.D. 667; Brown v. Sax, 7 
Cow. 95. 


Pa.—Sanderson v. Haverstick, 8 Pa. 
294; Wright v. Guier, 9 Watts 172, 
36 Am.D. 108. 

Vt.—Tilden v. Johnson, 52 Vt. 628, 
36 Am.R. 760. 

Wash.—Chappell v. Puget Sound 
Reduction Co., 67 P. 749, 27 Wash. 63, 
91 Am.S.R. 820. 

Wis.—Tyson v. McGuineas, 25 Wis. 
656. 

Eng.—Eardley v. Granville, 3 Ch.D. 
826; Fleming v. Simpson, 2 M.&R. 
169. 

Can.—National Trust Co. v. Miller, 
46 Can.S.C. 45. 

N.B.—St. Paul’s Church v. Titus, 
6 N.B. 278. 

Ont.—Hedley v. Scissons, 33 U.C. 
Q.B. 215; Casselman v. Hersey, 32 
UrC.Q.B. 333: 

See Chew, ete., Mfg. Co. v. Howe, 


ete., Timber Co., 18 B.C. 312; Phillips: 


74 Ark.—Haydon vy. Haydon, 136 
S.W. 671, 98 Ark. 480. 


Ill.—Simpkins v. Rogers, 15 Ill. 397. 


Me.—Stevens v. Gordon, 33 A. 27, 
87 Me. 564. 


Mass.—Nelson v. Burt, 15 Mass. 
204. 
Mich.—Miller v. Havens, 16 N.W. 


865, 51 Mich. 482; Jackson vy. Evans, 
7 N.W. 79, 44 Mich. 510. 


Minn.—Mueller v. Olsen, 97 N.W. 
115, 90 Minn. 416; Ambuehl v. Mat- 
thews, 43 N.W. 477, 41 Minn. 537; 
Hinman v. Heyderstadt, 20 N.W. 155, 
32 Minn. 250. 


Mo.—Davis v. Barnes, 3 Mo. 137; 
Hill v. Brothers, (App.) 217 S.W. 581. 


N.Y.—Russell v. Willette, 30 N.Y.S. 
490, 80 Hun 497. 


N.C.—Black v. Eason, 32 N.C. 308. 


Okl.—Ping v. Kershaw, 213 P. 840, 
89 Okl. 43. 


Pa.—Backenstoss vy. Stahler, 33 Pa. 
251. 75 Am.D. 592; Stafford v. Ames, 
9 Pa. 343. 


Wash.—Groveland Improvement Co. 
v. Farmers’ Supply Co., 65 P. 529, 25 
Wash. 344, 78 Am.S.R. 755. 


Contra Platner v. Johnson, 26 Miss, 
142 (an action of trover cannot be 
maintained against a party who 
severs corn from a field, and at the 
same time converts it to his own 
use). 

[a] Crops severed by disseizor.— 
After recovering possession of land in 
ejectment against a disseizor, the 
owner may maintain trover against 
him for property severed from the 


78. Taylor v. Nugent, 6 U.C.Q.B. 
O.S. (Ont.) 549. 


79. Koerner v. Wilson, 274 P. 737, 
85 Colo. 140, 63 A.L.R. 227. 


80. Quitman Naval Stores Co. v. 
Conway, 58 So. 840, 63 Fla. 253; Mel- 
rose Mfg. Co. v. Kennedy, 51 So. 595, 
59 Fla. 312; Branch v. Morrison, 50 
N.C. 16, 17, 69 Am.D. 770. 


“Turpentine in boxes, in a state to 
be dipped up, is personal property. It 
no longer forms a part of the tree, 
but has been separated by a process of 
labor and cultivation. If, like the 
sap of the sugar-maple, its flow were 
directed into vessels on the ground 
near the tree, no one would doubt its 
being severed from the realty. This 
is the same in effect with turpentine, 
although its flow is directed into 
boxes cut in the tree itself. When it 
ceases to be a part of the tree, it 
becomes personal property.” Branch 
v. Morrison, supra. 


81. Strickland v. Miller, 78 S.E. 48, 
12 Ga.App. 671. 


82. Clark v. Wells, 45 Vt. 4, 12 
Am.R. 187. 


83. Clark v. Wells, supra. 
84. Departure from terms of bail- 


ment as couversion of animal see 
Animals § 43. 


Uso of animal by agistor as conver- 
sion see Animals § 75. 


85. Cummings v. Perham, 1 Mete. 
(Mass.) 555; Drew v. Spaulding, 45 
N.H. 472; Leonard v. Belknap, 47 Vt. 
602; Binstead v. Buck, W.BI. 1117, 
96 Reprint 660. 


Conversion of dogs see Animals § 4. 


98 [65 C.J.] TROVER AND 


trover is maintainable for wild animals which have 
been tamed and which have strayed away without 
gaining their natural liberty,*® and also for wild 
animals which are not tamed if taken from plain- 
tiff’s possession,** or which have been killed and re- 
duced to possession, although possession had been 
lost, by reason of conditions over which plaintiff had 
no control, 88 but not for wild animals which were 
not in the possession of plaintiff and which have 
no earmarks of ownership.*® 


[§ 32] U. Property in Custody of Law. Although 
property of which conversion is alleged is in the 
custody of a chancery court, an action for its con- 
version may be brought in a law court, since it does 


CONVERSION - [§§ 31-86 


not affect the possession of the property or inter- 
fere with its custody.®° 


[§ 33] V. Effect of Change in Form of Property. 
So long as property may be identified, trover may 
be maintained for its conversion, although its form 
may have been in a large measure or entirely 
changed,®! as, for instance, where wood has been 
converted and made into coal,®? or trees into lum- 
ber,®*? or saw logs,®* or staves,9® or into boards or 
shingles.°® 


[§ 34] W. Property of No Value. Trover cannot 
be maintained for any kind of personal property 
unless it be shown that it was of some value.?* 


Iv. ACTS CONSTITUTING CONVERSION AND LIABILITY THEREFOR 


{§ 35] A. In General.* Any unauthorized act 
which deprives an owner of his property perma- 
nently or for an indefinite time is a conversion.°® 
Acts rightfully done do not constitute a conver- 
sion.®® 


[§ 36] B. Destruction of, or Injury to, Property.* 


86. Amory v. Flyn, 10 Johns. (N.{ 592. 
Y.) 102, 6 Am.D. 316. Vt.—Miller v. Lamery, 
87. Grymes v. Shack, Cro. Jac. 262,| 62 Vt. 116. 


The destruction of goods or personalty by a nosi- 
tive and tortious act is a conversion,? as is also 
the serious maltreatment of a chattel. However, 
the destruction or damaging of property is not, 
in and of itself, a conversion;* it must be tortious; 
and it will not be regarded as tortious when it 


Injury to, or destruction of, property 
by :—Continued 


Tenant in common see Tenancy in 


20 A. 199, 


79 Reprint 226. 


SSia Clift. v.1 Kane; 
327 (seals). 

[a] Rule applied where plaintiff’s 
crew had killed large quantities of 
seals, sculped, panned, and flagged 
the same, and where, owing to the 
shifting of the ice, the seals were 
carried away -from where plaintiff's 
vessel lay and brought near that of 
dcfendant, whose crew took the seals 
sought to be recovered on _ board. 
Clift v. Kane, 5 Newfoundl, 327. 

89. Shepard v. Leverson, 2 N.J. 
Law 369; Brinckerhoff v. Starkins, 
11 Barb. (N.Y.) 248. 


90. Garabaldi v. Wright, 12 S.W. 
875, 52 Ark. 416. 

91. Ala.—Riddle v. Driver, 12 Ala. 
590. 

Mich.—Gates v. Rifle Boom Co., 38 
N.W. 245, 70 Mich. 309. 

Minn.—Whitney v. Huntington, 33 
N.W. 561, 37 Minn. 197. 


5 Newfoundl. 


Miss.—_Heard v. James, 49 Miss. 
236. 

N.Y.—Pierrepont v. Barnard, 5 
Barb. 364; Brown v. Sax, 7 Cow. 95. 

92. Riddle v. Driver, 12 Ala. 590. 

93. Pierrepont v. Barnard, 5 Barb. 


364 [rev on other grounds 6 N.Y. 
279). 

94. Gates v. Rifle Boom Co., 38 N. 
W. 245, 70 Mich. 309; Whitney v. 
Huntington, 33 N.W. 561, 37 Minn, 197. 


95. Heard v. James, 49 Miss. 236. 

96. Brown vy. Sax, 7 Cow. (N.Y.) 
95. 

97. Ala.—Lowremore v. Barry, 19 
Ala. 130, 54 Am.D. 188 

Iowa.—Edwards v. ie erae Ex- 
press Co., 96 N.W. 740, 121 Iowa 744, 
63 L.R.A. 467. 

Me.—Morrill v. Goodenow, 65 Me. 
178; Barnes v. Taylor, 31 Me. 329. 

N.Y.—Donohue v. Henry, 4 E.D. 
Smith 162; Rosen v. Voorhis, 91 N.Y. 
S. 126, 45 Misc. 605. 


s.c.—Miller v. Reigne, 20 S.C.L. 


Wash.—Fisher v. Coy Valve Co., 244 
P. 125, 247 P. 966, 138 Wash. 35. 


Wis.—Hollehan y. Roughan, 22 N. 
W. 163, 62 Wis. 64. 

Eng.—Mathew v. Sherwell, 2 Taunt. 
439, 127 Reprint 1148. 

{a] Thus (1) the conversion of 
stock destitute of market value or 
real value, whatever may be its par 
value, cannot be the foundation for an 
action at law for damages. Fisher v. 
Coy Valve Co., 244 P. 125, 247 P. 966, 
1388 Wash. 35. (2) Upon the sale or 
transfer of a vessel, from one person 
to another, the certificates of the 
registry or enrollment pass to the 
purchaser; they are of no further 
value to the seller, and, in trover 
against a third person, in whose hands 
they may be found, he can recover 
nothing for them. Barnes vy. Taylor, 
31 Me. 329. 

[b] Promissory notes. — (1) A 
void promissory note will not sup- 
port an action of trover (Morrill v. 
Goodenow, 65 Me. 178; Miller v. 
Lamery, 20 A. 199, 62 Vt. 116; Holle- 
han v. Roughan, 22 N.W. 163, 62 Wis. 
64), (2) as where it was given for 
an illegal consideration (Morrill v. 
Goodenow, supra). (3) But if a void 
note be given in exchange for per- 
sonal property, an action for the con- 
version of the property will lie, al- 
though the person giving the note act- 
ed in good faith and without knowl- 
edge of its true character. Loeschigh 
Vv; Blun, 1 Daly :GN.¥-) 49: 

98. Forbush v. San Diego Fruit & 
Produce Co., 266 P. 659, 46 Idaho 231. 

Nature aud elements of conversion 
see supra §§ 3-10. 


99. Greasy Creek Coal & Land Co. 
v. Greasy Creek Coal Co., 7 S.W.(2d) 
853; 22d eynwtils 

1. Cross references: 

Change in nature of property see in- 

fra § 49, 
fade to, or destruction of, property 

y: 
Bailee see Bailments §§ 651, 
Motor Vehicles § 244. 


122; 


Common §§ 200, 204. 


2. Ala.—Barret v. Mobile, 
36, 129 Ala. 179, 87 Am.S.R. 54. 


Colo.—Atchison, ete., R. Co. v. Tan- 
ner, 36 P. 541, 19 Colo. 559. 


Ky.—Duff v. Bailey, 96 S.W. 577, 29 
Ky.L. 919. 


ey pe Ee Vv. 


30 So. 


Nelson, 6 Gray 


Mo.—Sparks v. Purdy, 11 Mo. 219. 
N.C.—Simmons vy. Sikes, 24 N.C. 98. 


Pa.—_Honey well Ve" Miller eal Saba 
Dist. 726, 29 Pa.Co. 173. 


Tenn.—Schwantz v. Hearn, 2 Tenn. 
Civ.A. 6 


fate See v. Cloyd, 10 W.Va. 


Wis.—Aschermann vy. pdt Best 
Brewing Co., 45 Wis. 26 


Eng. cee Vv. nee 6 L.J. 
Exch. 181 


[a] Destruction of property im- 
plies assertion of title or of a right 
of dominion. Spooner v. Manchester, 
133 Mass. 270, 43 Am.R. 514. 


[b] Consequences of act—(1) 
Whenever loss or destruction of prop- 
erty by a third person is the natural 
consequence of defendant’s act, he 
will be liable in trover to the owner 
thereof. Hicks v. Lyle, 9 N.W. 529, 
46 Mich. 488. (2) But defendant’s 
act must be unauthorized, otherwise 
no liability will attach to him. Turn- 
bull v. Widner, 61 N.W. 784, 103 Mich. 
509; Scarborough v. Webb, 59 Miss. 
449, (3) Defendant wrongfully sepa- 
rated a number of rails from their 
sleeper and converted the rails. An 
unknown person carried away the 
sleepers, Defendant was held liable 
for conversion of the sleepers, for 
their abstraction was a natural conse- 
quence of the separation. Harley v. 
Waihi Gold Min. Co., 21 N.Zeal.L. 79. 


ree Wentworth v. McDuffie, 48 N. 


4 Lockit Cap Co. v. Globe Mfg. 
Co., 290 P. 813, 158 Wash. 183: 


5. Lockit Cap Co. v. Globe Mfg. 
Co., 290 P. 8138, 158 Wash. 183. 


*By STANLEY A. HACKETT (§§ 35-55). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 36-37] 


is necessary for the protection either of defend- 
ant or his property,® it is occasioned by act of 


public authorities,” or it results 


Also, the destruction or loss of property is not a 
conversion where it is not the result of a positive 


act,® as where it is the result of 
omission to act.?2 


Destruction of crops by live stock. The value 
of crops eaten or destroyed by livé stock cannot 
be recovered in trover,!? even though defendant 
knew that his stock were habituated to such depreda- 


tions.?3 


Canceling certificate of membership in board of 


6. McKeesport Sawmill Co. v. 
Pennsylvania Co., F. 184; Har- 
rington v. Edwards, 17 Wis. 586, 84 
Am.D. 768. 

7. Traylor v. Hughes, 7 So. 159, 88 
Ala. 617; Weakley v. Pearce, 5 Heisk. 
(Tenn.) 401. 

S. Salt Springs. Nat. ° Bank '-v. 
Wheeler, 48 N.Y. 492, 8 Am.R. 564; 
Meise v. Wachtel, 104 N.Y.S. 915, 54 
Misc. 549. 

9. See infra text and notes 10, 11. 


Positive and tortious act as element 
of conversion generally see supra § 4. 

10. Ala.—Central R., ete., Co. v. 
Lampley, 76 Ala. 357, 52 Am.R. 334. 

Ga.—Green v. Fairburn Banking 
Co:, 113 S.E. 59, 29 Ga.App. 3. 


Me.—Dearbourn v. Union Nat. Bank, 
58 Me. 273. 

Vt.—Tinker v. Morrill, 39 Vt. 477, 
94 Am.D. 345. 


Wash.—Spokane Grain Co. v. Great 
Northern Express Co., 104 P. 794, 55 
Wash. 545. 

Ont.—Lovekin vy, Podger, 26 U.C.Q. 
B. 156. 

Negligence by: 

Bailee generally see Bailments § 122. 
Carrier see Carriers § 390. 

11. Lexington, ete., R. Co. v. Kidd, 
7 Dana (Ky.) 245; Kearney v. Clut- 
ton, 59 N.W. 419, 101 Mich. 106, 45 
Am,.S.R. 394. 


12. Smith v. Archer, 53 Ill. 241. 
13. Smith v. Archer, supra. 
Form of action for damages by do- 


mectic animals generally see Ani- 
mals § 456. 


14 Olds v. Chicago Open Bd. of 
Trade, 33 Ill.App. 445. 


15. Electric Power Co. v. New 
York, 55 N.Y.S. 460, 36 App.Div. 383; 
Electric Power Co. v. Metropolitan 
Tel etCse COmiel. Navin: 198.0%) mun 
68 [aff 43 N.E. 986, 148 N.Y. 746]. 

16. Cross references: 


Assertion of ownership, dominion or 
control: 


By pledgee see Pledges § 104. 
In connection with: 
Detention see infra § 52. 
Removal or asportation see infra 
yobaly 
Taking see infra § 41. 


Exercise of dominion over mortgaged 
property see Chattel Mortgages §§ 
283, 284, 287. 


17. Ala.—dAlbertville Trading Co. 
v. Critcher, 112 So. 907, 216 Ala., 252; 
Davis v. Hurt, 21 So. 468, 114 Ala, 146; 
Wilson v. Lewis, 65 So. 919, 11 Ala. 
App. 261. 


Cal.—Hill v. Finigan, 19 P. 494, 77 
Cal. 267, 11 Am.S.R.°279; Loughbor- 
ough v. McNevin, 14 P. 369, 74 Cal. 
250, 5 Am.S.R. 435; Rose v. Tilden 
Lumber & Mill Co., (App.) 14 P.(2d) 
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from accident.® 


: 5 conversion.!® 
negligence,?® or 
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trade is a conversion of such ecertificate.14 


Cutting wires. The cutting and carrying away of 
electric wires without first offering the owner a 
reasonable opportunity for reclaiming them is a 


[§ 37] C. Assertion of Ownership or Control of 
Property!*—1. In General. 
is an unauthorized and wrongful assumption and 
exercise of control, dominion or ownership by one 
person over the personal property of another per- 
son, and is in denial or exelusion of, or inconsistent 


Any distinct act which 


with, the owner’s rights, is a conversion,’ even 


187; McGaffey Canning Co. v. Bank 
of America, 294 P. 45, 109 Cal.Apn. 
4955- Jackins v-_Bacon, 248 \P. - 1027, 
63 Cal.Avp. 463; Miller v. Struven, 218 
P. 287, 63 Cal.App. 128; Mier v. South- 
ern California Ice Co., 206 P. 83, 56 
Cal.App. 512. ; 


Colo.—Dorris v. San Luis Valley 
Finance Co., 7: P:(2d) .407,.90 Colo. 
209; Lutz v. Becker, 2 P.(2d) 1081, 89 
Colo. 360; Minchew v. West, 241 P. 
541, 78 Colo. 254; Lininger Implement 
Co. v. Queen City Foundry Co., 216 
Pe 5275503) Colo.412. 


Conn.—New Britain Real Estate & 
Title Co. v. Hartford Acceptance Cor- 
roration, 153 A. 658, 112 Conn. 613; 
Healey v. Flammia, 113 A. 449, 96 
Conn. 233. 


Fla.-—Quitman Naval Stores Co. v. 
Conway, 58 So. 840, 63 Fla. 253. 


Ga.—Council v. Nunn, (App.) 153 S. 
E. 234; Comer v. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820; Haas & 
Howell v. Godby, 125 S.E. 897, 33 Ga. 
App. 218; Heller v. Samuel Silver, 
Inc., 118 S.E. 449, 30 Ga.App. 488; 
Young v. Durham, 84 S.E. 165, 15 Ga. 
App. 678. 


Tll._—_Union Stockyard & Transit Co. 
v. Mallory, Son & Zimmerman Co., 41 
N.E. 888, 157 Ill. 554, 48 Am.S.R. 341. 


Ind.—Gordon y. Stockdale, 89 Ind. 
240. 


Ky.—Hale v. Ames, 2 T.B.Mon. 143, 
144, 15 Am.D. 150. 


La.—New Orleans Draining Co, v. 
De Lizardi, 2 La.Ann. 281. 


Mass.—-Joyce v. Sage Bros. Co., 91 
N.E. 996, 206 Mass. 9. 


Mo.—Citizens’ Bank of Sikeston v. 
Scott County Milling Co., 243 S.W. 
433, 210 Mo.App. 603; Milliken v. Lar- 
rabee, (App.) 192 S.W. 103; Wilkinson 
Vey MLSRON, 138 S.W. 931, 158 Mo.App. 


Mont.—Guthrie v. Halloran, 3 P. 
(2d) 406, 90 Mont. 373; Labbitt v. 
Bunston, 277 P. 805, 84 Mont. 579. 


N.Y.—Meyer v. Price, 165 N.E. 814, 
250 N.Y. 370 [rev 230 N.Y:S. 875, 224 
App.Div. 733]; Employers’ Fire Ins. 
Co. v. Cotten, 156 N.E. 629, 245 N.Y. 
102, 51 A.L.R. 1462 [rev 218 N.Y-S. 
740, 218 App.Div. 818]; Casey v. 
Kastel, 1422N.B., 671,237, N.Y. 305, 32 
A.L.R. 995; Boyce v. Brockway, 31 N. 
Y. 490; Suzuki v. Small, 212 N.Y.S. 
589, 214 App.Div. 541 [aff 154 N.E. 
618, 243 N.Y. 590]; Debobes v. Butter- 
ly, 205 N.Y.S. 104, 210 App.Div. 50; 
Hinkle Iron Co, v. Kohn, 171 N.Y.S. 
537, 184 App.Div. 181 [rev on other 
grounds 128 N.E. 1138, 229 N.Y. 179]; 
Sears v. Sovie, 143 N.Y.S. 317, 158 App. 
Div. 102; Stickles v. Bernier, 249 N.Y. 
S. 430, 139 Misc. 405; Bloom v. Wien- 
er, 239 N.Y.S. 574, 135 Misc. 757; Bris- 
tol v. Burt, 7 Johns. 254, 5 Am.D. 264. 

Ohio.—Bear v. Colonial Finance Co., 
182 N.E. 521, 42 OhioApp. 482; Miller 
v. Uhl, 174 N.E. 591, 37 OhioApp. 276; 
Gillespie & McCulley vy. Holland, 3 
OhioApp. 116. 


though defendant does not apply the property to 


Okl1.—Wilson & Co. v. Russell, 290 
P. 1106, 144 Okl. 284; Cassity v. First 
Nat. Bank, 287 P. 392, 143 Okl. 42; 
George W. Brown & Sons State Bank 
v. Polen, 270 P. 9, 132 Okl. 121; Wil- 
son Motor Co. v. Dunn, 264 P. 194, 129 
Okl. 211, 57 A.L.R. 17; Collinsville 
Nat. Bank v. Esau, 176 P. 514, 74 Okl. 
45; Mayo v. Thede, 175 P. 348, 73 Okl. 
181: -Wirst, Nat.. Bank v3 Cityic Nate 
Bank of Wellington, Tex., 175 P. 253, 
71 Okl. 52; Sivils v. Aldridge, 162 P. 
198; 62, OKl.: 89. 


Or.—Daniels v. Foster & Kleiser, 
187 P. 627, 95 Or. 502; Swank v. El- 
wert; (6.09; Pop 9 01; a55 2Oner48i 


R.I.—Smith v. Hurley, 72 A. 705, 29 
R.I. 489. 


S.C.—Commercial Credit 
Cook, 164 S.BK. 17, 165 S.C. 387. 


Tex.—Stidham v. Lewis, (Civ.App.) 
23 S.W.(2d) 851; Livingston Oil Cor- 
poration v. Waggoner, (Civ.App.) 273 
S. W.. 903% (rexas..& INO; By.) Cosiyv- 
Patterson & Roberts, (Civ.App.) 192 
S.W. 585; Crawford v. Thomason, 117 
S.W. 181, 53 Tex.Civ.App. 561. 


Vt.—Boutwell v. Harriman, 
VSO SSW. 5162 


Wash.—Hess v. Starwich, 272 P. 75, 
149 Wash. 679. 


Wis.—Meyer v. Doherty, 113 N.W. 
671, 1383 Wis. 398; Lucas v. Sheridan, 
102 N.W. 1077, 124 Wis. 567; Cerna- 
han v. Chrisler, 83 N.W. 778, 107 Wis. 
645, 647, 648; Aschermann v. Philip 
Best Brewing Co., 45 Wis. 262. 


Eng.—Laneashire and Yorkshire 
Railway, and London and North-West- 
ern Railway, v. MacNicoll, 118 L.T. 
Rep.N.S. 596, 34 T.L.R. 280. 


“The exercise of dominion over the 
property of another in exclusion or 
in defiance of the rights of the owner 
constitutes conversion of the prop- 
erty.” Labbitt v. Bunston, 277 P. 805, 
84 Mont. 579, 583. 


“An unauthorized assumption and 
exercise of right of ownership over 
property belonging to another, to the 
exclusion of the owner's rights, is a 
conversion.” New Britain Real Es- 
tate & Title Co. v. Hartford Accept- 
ance Corporation, 153 A. 658, 659, 112 
Conn. 613. 


“Any wrongful assumption of au- 
thority over chattels, inconsistent 
with another’s right of possession or 
subversive of his vested interest 
therein, amounts to conversion.” Mec- 
Caffey Canning Co., Ine. v. Bank of 
ere es 294 P. 45, 109 Cal.App. 415, 


[a] Rule applied—(1) “A very 
slight interference with the owner- 
ship is sufficient to constitute conver- 
sion.” Employers’ Fire Ins. Co. v. Cot- 
ten, 156 N.E. 629, 245 N.Y. 102, 105, 51 
A.L.R. 1462. (2) “Conversion includes 
an unlawful dominion over property 
in exclusion of the right's of the own- 
er entitled to present possession, al- 
though at the time possession was 
taken the owner’s right to posses- 
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his own use.?§ 


ten 19 
rights. 


sion had not accrued so as to support 
the action of trover as of that date.” 
Albertville Trading Co. v. Critcher, 
122 So: 907,246 Ala. 252,256. (3) The 
assumption of dominion over property 
by a corporation through its em- 
ployee, inconsistent with its owner- 
ship by plaintiff, was a technical con- 
version of the property. De Celles vy. 
Casey, 139 P. 586, 48 Mont. 568. (4) 
Where a corporation’s refusal to is- 
sue new stock certificates in smaller 
denominations for old certificates pre- 
sented by a shareholder for that pur- 
pose is based upon its wrongful asser- 
tion of ownership of the stock, the 
corporation is liable for conversion. 
Robinson Mining Co. v. Riepe, 161 P. 
304, 40 Nev. 121. (5) Where defend- 
ant contracted to farm plaintiff’s land, 
the title and right to possession of 
all crops to remain in plaintiff until 
the contract was fully performed, a 
mortgage by defendant of part of the 
erops constituted a conversion of the 
the part mortgaged. Mead v. Mead, 
132 N.W. 1132, 115 Minn. 524. (6) 
Where, by agreement, defendant was 
authorized and obligated to sell plain- 
tiff’s property, apply the proceeds to 
the payment of: certain debts and ex- 
penses, and account to plaintiff for 
the balance, and he made a sale, but 
took a note and mortgage for the pur- 
chase price in his own name, claimed 
to own the whole thereof, and denied 
that any part thereof bélonged to 
plaintiff, he was guilty of conversion. 
"Templeton v. Bockler, 144 P. 405, 73 
Or. 494. (7) Reconsignment of goods 
by seller, without consent of buyer, 
after title has passed to buyer by de- 
livery to carrier, constitutes conver- 
sion. Wholesale Coal Co. v. Price 
Hill Colliery Co., 128 S.E. 3138, 98 W. 
Va. 438. (8) The act of a shipping 
agent, in giving steamship agents in- 
structions to draw up bills of lading 
covering steel belonging to plaintiff 
-and to ship it as steel of its principal 
was an exercise of dominion consti- 
tuting conversion. Suzuki v. Small, 
212 N.Y.S. 589, 214 App.Div. 541 [aff 
154 N.E. 618, 243 N.Y. 590]. (9) Or- 
dering the unloading of another per- 
son’s property from a railroad car is 
a sufficiently distinct act of dominion 
to constitute a conversion where the 
‘dominion is wrongfully asserted in 
denial of the owner’s right. Council 
v. Nunn, (Ga.App.) 153 S.E. 234. (10) 
Likewise, a written order to a rail- 
road to deliver another person’s prop- 
erty to a designated third person is an 
act in itself implying an assertion of 
title or right of dominion inconsist- 
ent with the owner’s title and right 
of possession and as such is in law 
wrongful and a conversion. Knapp v. 
Guyer, 74 A. 873, 75 N.H. 397. (11) 
The assertion by the purchaser of a 
lot of ownership of plaintiff's house 
thereon is a conversion. Edwards vy. 
Thannisch, (Tex.Civ.App.) 254 S.W. 
523. (12) Where a purchaser at an 
execution sale of land and a building 
used as a post office insisted on his 
ownership of fixtures, and collected 
rents for them, but such fixtures did 
not pass to him by the sale, he con- 
verted them. Mayes v. Cunningham, 
(Mo.App.) 204 S.W. 404. (13) A les- 
sor in legal effect converted a build- 
ing erected by and belonging to his 
lessee, when he procured a sublessee 
to attorn to him and pay rent for 
such building. McGlashan v. Marvin, 
173 N.Y.S. 603, 185 App.Div. 157. (14) 


TROVER AND 


Conversely, to constitute conver- 
sion there must be some unauthorized and unlaw- 
ful assumption and exercise of control, dominion 
or ownership by defendant over the personal prop- 
erty involved in defiance or exclusion of plaintiff's 
Verbal assertions of ownership or right 


to do sgso.?? 


Defendant’s cutting out of plaintiff’s 
locks and substituting locks of his 
own on barns where plaintiff keeps 
his personal property, constitute con- 
version. Jones vy. Stone, 102 A. 377, 
79 N.H. 504. (15) The act of a person 
in depositing a check to his own credit 
in a bank may constitute a conver- 
sion. Stocksdale v. Jones, 104 A. 416, 
133 Md. 176. (16) The act of defend- 
ant in procuring the issuance and 
service of an injunction order which 
absolutely deprived plaintiff of the 
right to exercise control over, or dis- 
pose of, his property until the injunc- 
tion was set aside amounted in law 
to aconversion. Interstate Nat. Bank 


v. McCormick, 214 P. 949, 67 Mont. 
80, 34 A.L.R. 721. (17) The fraudu- 
lent concealment by a_e garnishee 


from the court of the interest of a 
claimant in the property is a de- 
nial of the claimant’s ownership which 
constitutes a conversion. Gorham 
v. Massillon Iron & Steel Co., 209 
Ill.App. 606 [aff 120 N.E. 467, and foll 
Kidston v. Massillon Iron & Steel Co., 
209 Ill.App. 618]. (18) It seems that 
an allegation of ownership contained 
in an answer may amount to a con- 
version. McGuigan v. Jacobson, 189 
P. 962, 106 Kan. 744. 


[b] Interest in property.—‘‘One 
may have a right to property, but he 


may assert that right in an unlawful. 


and wrongful manner, and in so aoing 
be guilty of converting to his own use 
the interest of another therein.” Bear 
v. Colonial Finance Co., 182 N.E. 521, 
523, 42 OhioApp. 482. 


“Conversion” defined see supra § 1. 


18. Comer v. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820; Heller 
v. Samuel Silver, Inc., 118 S.E. 449, 
30 Ga.App. 488; Beasley v. Central of 
Georsia Ry. Co.,, £L6"\Sie. 22%, 29 ‘Gaz 
App. 584; Georgia, F. & A. Ry. Co. v. 
Blish Milling Co., 82 S.E. 784, 15 Ga. 
App. 142 [aff 36 S.Ct. 541, 241 U.S. 190, 
60 L.Ed. 948]; Debobes v. Butterly, 


205 N.Y.S: 104, 210 App.Div. 50; 
Stickles v. Bernier, 249 N.Y.S. 430, 
139 Mise. 405; Bristol v. Burt, 7 


Johns. (N.Y.) 254, 5 Am.D. 264; Amer- 
ican Surety Co. of New York v. Hill 
County, (Tex.Civ.App.) 254 S.W. 241 
[aff (Commn.App.) 267 S.W. 265]. 


[a] Misappropriation by another 
person.—There is an adequate basis 
for liability in trover if defendant 
unwarrantably interfered with plain- 
tiff's right of possession and the 
goods were misappropriated by an- 
other person during the period of de- 
fendant’s control. Gray vy. Frazier, 
148 A. 457, 158 Md. 189. 


19. Ala.—Cotton y. Harris Trans- 
fer & Warehouse Co., 106 So. 220, 21 
Ala.App. 136 [cert den In re Harris 
Transfer & Warehouse Co., 106 So. 
223, 214 Ala. 6]. 


Cal.—Cass vy. Ocean Park Bath Co., 
188 P. 616, 45 Cal.App. 656. 

Colo,—Sigel-Campion Live Stock 
Commission Co. v. Holly, 101 P. 68, 44 
Colo. 580. i 

Ga.—Lucas v. Durrence, 103 S.B. 
86, 25 Ga.App. 264. 

Idaho.—Schlieff y. Bistline, 
(2a) 726. 


Ill.— Genuine Panama Hat Works 
v. Paragon Hat Co., 245 Ill.App. 531. 


Minn.—Brandenburg v. Northwest- 
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of possession do not amount to a conversion,”® un- 
less they are made by a person in possession of 
the property?! or are uttered in proximity to the 
property, in a manner indicating a determination 
to control it, and coupled with an apparent ability 
Merely forbidding an officer to sell 


ern Jobbers’ Credit Bureau, 151 N.W. 
134, 128 Minn. 411, L.R.A.1915D 474. 


Mo.—Southwestern Port Huron Co. 
vy. Cobble, 102 S.W. 9, 124 Mo.App. 647. 


N.H.—Hett v. Boston & M. R. R,, 
44 A. 910, 69 N.H. 139; Evans v. Ma- 
son, 5 A. 766, 64 N.H. 98. 


N.Y.—Cohen v. Koster, 118 N.Y.S. 
142, 133 App.Div. 570; Castle v. Corn 
Exch. Bank, 26 N.Y.S. 1035, 75 Hun 
89; McGreevey v. New York Cent, R. 
CO.j;5 ZOGUN Ea S-p atl, ohto. MASc. bio: 


N.D.—Weigel v. Powers Elevator 
Co., 194 N.W. 113, 49 N.D. 867. 


Or.—Lee Tung v. Burkhart, 116 P. 
1066, 59 Or. 194. 


Pa.—Hileman y. Falck, 106 A. 633, 
263 Paws. 


Tex.—Compton vy. Farrington, (Civ. 
App.) 16 S.W.(2d) 345; Lingo Lum- 
ber Co. v. Harris, (Civ.App.) 11 S.W. 
(2d) 589; Wilson v. Moore, 122 S.W. 
577, 57 Tex.Civ.App. 418. 


Wash.—Clark vy. Groger, 172 P. 1164, 
102 Wash. 188. 


“There may be an actual, wrongful 
exercise of dominion over chattels 
without constituting a conversion, if 
such dominion is not a denial or repu- 
diation of the owner’s right or title.” 
Lee Tung v. Burkhart, 116 P. 1066, 59 
Or. 194, 205. 

[a] , Necessity of wrong.—(1) 
There cannot be a “lawful” conver- 
sion by one person of the property of 
another. ‘“‘The term ‘conversion’ im- 
plies a ‘wrongful’ exercise of do- 
minion by one over the property of 
another.’ Hardie v. Peterson, 282 P. 
494, 86 Mont. 150, 158. (2) “In order 
to charge one with a wrongful con- 
version of property, there must be an 
illegal assumption of ownership.” 
Wilson v. Moore, 122 S.W. 577, 579, 
57 Tex.Civ.App. 418. 


[b] Permissible assertion of own- 
ership is not conversion.—Texas Cot- 
ton Co-op. Ass’n v. Felton, (Tex.Civ. 
App.) 52 S.W. 1105. 


[ce] Authorized act is not conver- 
sion.—Lem y. Wilson, 150 P. 641, 27 
Cal.App. 512; Provine v. First Nat. 
Bank of Honey Grove, (Tex.Civ.App.) 
180 S.W. 1107. 

[ad] Good-wilL.—(1) The continua- 
tion of a business at the same place, 
but under a different name, by a 
mortgagee who bought the machinery, 
wagons, and signs thereof at foreclo- 
sure sale is not a conversion of the 
good-will of said business. Mills- 
paugh Laundry v. Sioux City First 
Nat. Bank, 94 N.W. 262, 120 Iowa 1. 
(2) And trover will not lie against a 
corporation for blocks delivered to the 
lessee of its shingle mill, although it 
was so run by him as to cause peo- 
ple doing business with him to believe 
that the mill was being operated by 
said corporation. Fox v. Burlington 
Mfg. Co., 35 P. 126, 7 Wash. 391. 


20. Radigan v. Johnson, 57 N.E. 
691, 176 Mass. 433; Bishop v. Hen- 
drick, 31 N.Y.S. 502, 82 Hun 323 [aff 
42 N.E. 542, 146 N.Y. 398]; Andrews 
v. Shattuck, 32 Barb. (N.Y.) 396; Irish 
v. Cloyes, 8 Vt. 30, 30 Am.D. 446; 
Amadon v. Myers, 6 Vt. 308. 


[a] Assertion made to stranger.— 
hee v. Cloyes, 8 Vt. 30, 30 Am.D. 

21. See infra § 38. 

22. Gillet v. Roberts, 57 N.Y. 28. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


os 
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§§ 37-39] 


property on execution against another person is 
not a conversion.?* 


Interference with property. 
terference with a decedent’s 
render the wrong-doer liable in trover for what- 
ever loss occurs.2* However, an interference with 
a chattel under cireumstances which show the own- 
er’s right to be unquestioned is not a conversion ;*° 
and the assumption and exercise of! dominion by 
one person over the personal property of another 
person may constitute a conversion®® regardless of 
whether or not any actual interference with the 
property itself is involved.?7 

[§ 38] 2. Possession by Defendant. Regardless 
of whether he came into possession of the prop- 
erty lawfully2® or unlawfully,?® a person in pos- 
session of the personal property of another is guilty 
of conversion where he makes an unfounded claim 
or assertion of ownership or title thereto,®° or treats 


An unauthorized in- 
personal estate will 


el. 


23. Lowry v. Walker, 4 Vt. 76. 

24. Cable Piano Co. v. Philip Wer- 
lein, Ltd., 6 La.A. (Orleans) 49; Gold- 
stein v. Susholtz, 105 S.W. 219, 46 
Tex.Civ.App. 582; Bear v. Soper, 2 


625; 


TROVER AND CONVERSION 


Lee v. Coon Rapids Nat. Bank, 
144 N.W. 630, 166 Iowa 242; Kilmer v. 
Hutton, 116 N.Y.S. 127, 131 App.Div. 
Pine & Cypress Mfg. 
American Engineering & Construction 
Coin 125) 'S.Bi73b! 97 Wie. 491. 
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or deals with the property as owner.*! A person 
cannot be charged with a conversion of goods un- 
less he had an actual or constructive possession of 
them at the time of the conversion alleged,*? not- 
withstanding he may have forcibly interposed ob- 
stacles in order to prevent the owner from obtain- 
ing the possession sought;** but it is not necessary 
that his possession shall have continued until the 
commencement of the action;?* and where he exer- 
cised dominion over the property to the exclusion 
of, and in defiance of, the owner’s right, it is not 
necessary that he shall have actually taken or had 
manual or physical possession of the property.*®® 


[§ 39] 3. Part of Chattel. Conversion of a part 
amounts to conversion of the whole of a chattel 
when the circumstances evince a purpose to con- 
trol or dispose of the whole of it,?° or whenever 
the remaining part is thereby impaired in value 
or utility.®? 


56 Ga. 45; FEasley’s Ex’rs v. Easley, 
18 B.Mon. (Ky.) 86; Gray v. Frazier, 
148 A. 457, 158 Md. 189; Stalker v. 
Wier, 2° N.S. 248. 


Retention of possession as conver- 


(On Va 


Ld.Ken. 441, 96 Reprint 1238. 

Trover against executor de son tort 
ete Sere and Administrators § 

25. Conn.—Berman v. Kling, 71 A. 
507, 81 Conn. 403. 

Minn.—Port Huron Engine, etc., Co. 
v. Otto Gas Engine Works, 94 N.W. 
1088, 89 Minn. 398. 

N.Y.—Osborn v. Schenck, 18 Hun 
202 [aff 83 N.Y. 201]. 

N.C.—Glover v. Riddick, 
582. 

Bo Pimleon v. Whetmore, 30 S.C.L. 

Wis.—Verona School Dist. v. Zink, 
25 Wis. 636. 

Eng.—Thimblethorp’s 


33 N-C. 


Case Leit 


. Bristol v. Burt, 7 Johns. (N.Y.) 254, 5 


Am.D. 264; Isaack v. Clark, 2 Bulstr. 
306, 310, 80 Reprint 1143]. 
26. See supra text and note 17. 


27. Suzuki v. Small, 212 N.Y.S. 589, 
214 App.Div. 541 [aff 154 N.E. 618, 
243 N.Y. 590]; Stickles v. Bernier, 
249 N.Y.S. 430, 189 Misc. 405. 


[a] Placing another person in pos- 
session as owner.—‘‘The consummat- 
ed intention of defendants of placing 
their grantee in possession of the lum- 
ber as owner, was a sufficient appro- 
priation of the property to their own 
use to render them liable in conver- 
sion, though there was no manual 
interference by them with such prop- 
erty.” Multerer v. Dallendorfer, 148 
N.W. 1084, 158 Wis. 268, 271. 

28. Lee v. Coon Rapids Nat. Bank, 
144 N.W. 630, 166 Iowa 242; Kilmer 
v. Hutton, 116 N.Y.S. 127, 131 App.Div. 
625. . 

29. Pine & Cypress Mfg. Co. v. 
American Engineering & Construc- 
tion Co., 125 §.H.-375, 97 W.Va. 471. 

30. Conn.—Hartford Ice Co. 
Greenwoods Co., 23 A. 91, 61 Conn. 16 
29 Am.S.R. 189. 

Ga.—Adams.v. Mizell, 11 Ga. 106; 
Wilcox v. Citizens’ Banking Co., 120 
S.B. 4338, 31 Ga.App. 202; Young v. 
Durham, 84 S.E. 165, 15 Ga.App. 678. 

Kan.—Oakley v. Randolph, 39 P. 
699, 54 Kan. 779; Meixell v. Kirk- 
patrick, 6 P. 241, 33 Kan. 282. 

N.C.—Dowd vy. Wadsworth, 13 N.C. 
130, 18 Am.D. 567. 


Tex.—Gaw v. Bingham, 
931. 


Vv. 
6, 


107 S.W. 


32. Ga.—Merchants,’ etc., Bank v. 
Seaboard Air-Line R. Co., 60 S.E. 571, 
130 Ga. 224. 

Ill— Forth v. Pursley, 82 Ill. 152; 
Presley v. Powers, 82 Ill. 125. 

Ind.—Traylor v. Horrall, 4 Blackf. 
OL ie 

Ky.—Hall v. Amos, 5 T.B.Mon. 89, 
17 Am.D. 42. 


Me.—Fernald v. Chase, 87 Me. 289. 


Md.—Western Maryland Dairy v. 
Maryland Wrecking & Equipment Co., 
126 A. 135, 146 Md. 318, 329 [cit Cyc]. 

Mich.—Heighes v. Dollarville Lum- 
ber Co., 71 N.W. 870, 113 Mich. 518. 


Minn.—Bennett v. Gillette, 3 Minn. 
423, 74 Am.D. 774. 

N.Y.—O’Dwyer v. Verdon, 100 N.Y. 
S. 588, 115 App.Div. 37 [aff 83 N.E. 
1128, 190 N.Y. 505]; Huntington v. 
Herrman, 98 N.Y.S. 48, 111 App.Div. 
875 [aff 81 N.E. 1166, 188 N.Y. 622]; 
Cushman vy. Oothout, 34 N.Y.S. 516, 
88 Hun 54; Peck v. Knox, 31 N.Y.Su- 
per. 311; Wilson v. Cummings, 24 N. 
Y.S. 115, 4 Misc. 429. 

Pa.—Tufts v. Park, 44 A. 1079, 194 
Pa. toe 

Tex.—Dozier v. Pillot, 14 S.W. 1027, 
79 Tex. 224. 

Wis.—Williams v. Fethers, 91 N.W. 
676, 115 Wis. 314. 


N.S.—-McDonald v. Stockley, 48 N. 
S.. 196. 


Ont.—Smaltley v. Gallagher, 26 U.C. 
ChP.453 1% 

And see Continental Gin Co. v. De 
Bord, 123 P. 159, 34 Okl. 66,°73 [cit 
Cyc] (recognizing rule). 

[a] Neither taking of chattel 
mortgage nov foreclosure thereof (1) 
is a conversion if the possession of 
the property is not interfered with by 
either the mortgagee or the purchas- 


er. Burnside v. Twitchell, 43 N.H. 
390; Thorp v. Robbins, 33 A. 896, 68 
Vt. 53. (2) Merely taking a chattel 


mortgage on property, in the posses- 
sion of one who falsely or mistakenly 
claims to own it, without taking pos- 
session or having any other connec- 
tion with the property, is not a con- 
version. Matteawan Co, v. Bentley, 
13 -BarbwiGN. Ys) 64d, 


33. Boobier v. Boobier, 39 Me. 406. 


34. Chambless v. Livingston, 51 S. 
E. 314, 1238 Ga. 257; Wilkin v. Boykin, 


sion see infra §§ 52-55. 


35. Ala.—Wilson v. Lewis, 65 So. 
919, 11 Ala.App. 261. 


Kan.—Brown v. Campbell Co., 24 P. 
492, 44 Kan. 237, 21 Am.S.R. 274. 


Mont.—Hardie v. Peterson, 282 P. 
494, 86 Mont. 150; Sensiba v. Occident 
Hlevator Co., 260 P. 709, 80 Mont. 426; 
Tuttle v. Hardenberg, 38 P. 1070, 15 
Mont. 219. 


N.Y.—Suzuki v. Small, 212 N.Y.S. 
589, 214 App.Div. 541 [aff 154 N.E. 
618, 243 N.Y. 590]; Debobes v. But- 
terly, 205 N.Y.S. 104, 210 App.Div. 50: 
Mahaney v. Walsh, 44 N.Y.S. 969, 16 
App.Div. 601; Stickles v. Bernier, 249 
N.Y.S. 430, 139 Misc. 405; Reynolds v. 
Shuler, 5 Cow. 323; Bristol v. Burt, 
7 Johns. 254, 5 Am.D. 264. ‘ 


Okl.—Continental Gin Co. v. De 
Bord, 123 P. 159, 34 Okl. 66. 


Or.—Lee Tung v. Burkhart, 116 P. 
1066, 59 Or. 194; Budd vy. Multnomah 
St Ry. Co.) 7 P99) le tOr noel ep ae Aan! 
Earoo De 

Pa.—MclIntire v. 
325. 


R.I.—Donahue y. Shippee, 8 A. 541,. 
15°0R:1) 453: 


Tex.—American Surety Co. of New 
York v. Hill County, (Civ.App.) 254 S. 
W. 241 [aff (Commn.App.) 267 S.W. 
265]. 

Wis.—Cernahan vy. Chrisler, 83 N.W. 
778, 107 Wis. 645. 


“Actual possession by the defend- 
ant is not an indispensable require-— 


Blakeley, 12 A. 


ment in an _ action of conversion, 
- + . a defendant may be guilty 
without being in actual possession, 


if he exercises dominion over the 
property and participates in the 
wrongful act Of one who is in actual 
possession, to the extent of aiding or 
abetting the consummation of the 
wrong.” .-Continental Gin Co. v. De 
Bord, 123 Ps 159; 34%OkIS 66:* 75s 


Pesan as conversion see inira §§ 


36. Gentry v. Madden, 3 Ark. 127; 
Thompson v. Moesta, 27 Mich. 182; 
Brown v. Ela, 30 A. 412, 67 N.H. 110; 
Corotinsky v. Cooper, 55 N.Y.S. 970, 
26 Mise. 138. 


37.. Bowen v. Fenner, 40 Barb. (N. 
Y.) 383. 

See Nalley v. Thomason, 113 S.R. 
65, 28 Ga.App. 787 (where character 
of the chattel as a whole is destroyed 


32 [65 C.J.] 

[§ 40] 4. Commingling Property. If chattels of 
unequal value, belonging to different owners, arc 
fraudulently mixed by one of the owners so that 
neither chattel is distinguishable, the other own- 
er may maintain trover for the entire mixture.*§ 
However, the mingling of defendant’s flock or herd 
with that of plaintiff will not constitute a conver- 
sion, if it occurred without the fault or knowledge 
of defendant and he separated and released plain- 
tiff’s stock at the first seasonable opportunity after 
learning of such mixture.*® 


[§ 41] D. Taking or Reception of Property*°— 
1. In General. An illegal,#? wrongful,*? or unau- 
thorized**® taking of chattels out of the possession 
of the owner with intent to appropriate them to 
the taker’s use** is a conversion. In order that the 
wrongful taking of possession may constitute con- 
version it is not necessary that the taker assert 
absolute ownership;*® it is sufficient if the tak- 
ing is wrongful or unauthorized and under a claim 
of right inconsistent with the owner’s right of 
possession,*® or with an intent to exercise an own- 
ership inconsistent with the real owner’s right of 
possession.*7_ On the other hand there is no con- 
version where a person takes property rightfully*® 
or takes or receives only what he is entitled to;*® 


Conn.—Clark v. 


and its intended use is defeated); 
319, 48 Am.D. 160. 


Herring v. Blue Mound Mining Co., 


TROVER AND 


Whitaker, 19 Conn. 


CONVERSION [§§ 40-42 


and where the ownership of property is in dispute 
it is not an unlawful conversion to induce the 
other party by means of an affidavit of owner- 
ship to surrender possession thereof.°® Merely tak- 
ing possession of property under a lease from the 
owner is not a conversion.>! 


Estray. The taking up of an estray and deliver- 
ing it to a third person on the order of a county 
commissioner has been held not to be a conver- 
sion.>? 


Carrier is not guilty of conversion where he in 
good faith takes goods from the possession of the 
owner by the direction of another having apparent 
control of the goods and the present capacity of 
investing himself with actual possession;°* but this 
rule cannot be extended to cover a case wherein 
the carrier has notice of a disputed ownership. 


[§ 42] 2. Force, Duress, or Legal Proceedings. 
It is a conversion to obtain chattel property by 
duress,®® if the duress is of such character that 
it would avoid a contract®* or sustain trespass de 
bonis asportatis.°7 Also, the wrongful or unau- 
thorized taking of the personal property of another 
by force is a conversion,®® even though the owner 
is indebted to the taker.®® On the other hand, there 
is no conversion for which trover will lie where 


47. West Yellow Pine Co. v. Ste- 
vhens, 86 So. 241, 80 Fla. 298; Quitman 


257 P. 955, 124 Kan. 171, 172 [quot 
Cyc] (explaining this statement as 
being true only in a general sense). 

38. Hesseltine v. Stockwell, 30 Me. 
237, 50 Am.D. 627; Brush v. Batten, 
15 N.Y.St. 548 Laff 32 N.E. 648, 134 
INGYemGaitls 

Remedies for commingling of goods 
generally see Confusion of Goods § 
14. 

39. Cutter v. Fanning, 2 Iowa 580; 
Van Valkenburgh v. Thayer, 57 Barb. 
(N.Y.) 196. 

40. Cross references: 

Taking. and retention of crop by ten- 
ant in common see Landlord and 
Tenant § 1948. 

Taking by mortgagee 
Mortgages §§ 284-286. 
41. First Nat. Bank v. Melton & 

Holmes, 9 P.(2d) 703, 156 Okl. 63. 

[a] Taking of tenant’s property 
by landlord Tehthoat legal process.— 
Banks v. Windham, 62 So. 297, 7 Ala. 
App. 616; Lawson v. Townsend, (Tex. 
Civ. App.) 25 S.W.(2d) 170. 

42. Mont.—Scott v. Waggoner, 139 
P. 454, 48 Mont. 536, L.R.A.1916C 491. 

N.Y.—Pierpoint v. Hoyt, 182 N.E. 
2359 200. N.Y. 26. 

N.C.—Clark v. Whitehurst, 86 S.E. 
Sy dil aN Ges 1s 

S.C.—Young v. Corbitt Motor Truck 
Co., 146 S.E. 534, 148 S.C. 511. 

Tex.—Cotten v. Heimbecher, 
App.) 48 S.W.(2d) 402. 

Utah.—Cram v. Whitehead, 208 P. 
534, 60° Utah 377. 

43. Broadway Apartment Co. v. 
Barnett, 118 S.E. 601, 30 Ga.App. 562; 
Pettigrew v. Lynch, (Mo.App.) 204 S. 
W. 741; Laverty v. Snethen, 68 N.Y. 
522, 53 Am.R. 184; Stidham v. Lewis, 
(Tex.Civ.App.) 23 S.W.(2d) 851. 

[a] Taking property under license 
which has been revoked is a conver- 
sion. Holland v. Osgood, 8 Vt. 276. 

44, Ala.—Marlowe v. Rogers, 

So. 790, 102 Ala. 510. 


see Chattel 


(Civ. 


14 


Hawaii.—Keliipelapela v. Pamano, 
1 Hawaii 508. 
‘ioe ee v. Rogers, 104 Ill.App. 
Ind.—Crystal Ice, ete., Co. v. Mari- 
on Gas Co., 74 N.E. 15, 35 Ind.App. 


Sen GEnie ok v. Taylor, 2 Metce. 


Mass.—Noyes v. Stone, 40 N.E. 856, 
163 Mass. 490; Bray v. Bates, 9 Mete. 
237; Peters v. Ballistier, 3 Pick. 495; 
Kingman y. Pierce, 17 Mass. 247. 

Mich.—-Carroll vy. McCleary, 
Mich. 93. 

Mo.—Baker v. Kansas City, etc., R. 
Co., 52 Mo.App. 602. 

Neb.—Johnson v. Walker, 37 N.W. 
639, 23 Neb. 736. 


N.Y.—Lawatsch v. Cooney, 33 N.Y. 
S..775, 86 Hun 546; Cook v. Kelly, 22 
IN Ye Super. 358. 


Eng.—Acraman vy. Morrice, 8 C.B. 
449, 65 E.C.L. 449, 187 Reprint 584; 
McCombie v. Davies, 6 East 538, 2 
Smith K.B. 557, 8 Rev.Rep. 534, 102 
Reprint 1393. 


Can.—Dome Oil Co. v. Drilling Co., 
52 Can.S.C. 561, 28 Dom.L.R. 93 [aff 8 
Alta.L. 340]. 

Alta.—Sanders v. Hedman, 9 Alta. 
L. 18, 18 Dom.L.R. 481, 7 West.Wkly. 
133, 29 West.L.R. 460. 


fot eas Babes v. Woodstock, 39 N.B- 
45. Gillespie v. 
Cini CLIN. Lik 


46. Gillespie v. Holland, supra. 


[a] Taking under mistake as to 
ownership.—MacKenzie Vv. Scotia 
Lumber, etec., Co., 47 N.S. 115. 


[b] Receiving payment umiler 
claim of right on a security which 
belongs to another but which is in the 
wrong-doer’s possession is an: asser- 
tion of ownership which constitutes 
actionable conversion. Donnell v. 
Thompson, 13 Ala. 440; Schroeppel v. 
Corning, 5 Den. 236 [aft 2: ING EY arene 
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Holland, 20 Ohio 


N. S. Co. v. Conway, 58 So. 840, 63 
Bla. 255. 

48. National Bond & Inv. Co. v. 
Moss, 263 Ill.App. 187. 

49. Texas Cotton Co-on. Ass’n v. 
Felton, (Tex.Civ.App.) 52 S.W.(2d) 
1105; Taylor v. First Nat. Bank, 167 
P. 707, 25 Wyo. 204. 

Taking by force see infra § 42. 

50. Finch v. Clarke, 61 N.C. 335. 


51. Morris v. Brown, 58 So. 910, 
177%, Ala.-389. 

52. Johnson v. Barker, 1 Tex.App. 
Civ. Casa ise coer 

Trover for taking MA bag Hess) wrong- 
fully see Animals § 2 

53. La Touche v. Seen 88 A. 
945, 85 N.J.Law 149. 


54. La Touche v. Simpson, supra. 
55. Murphy v. Hobbs, 5 P. 637, 8 


Colo. 17; Stewart v. Byrne, 6 U.C.Q. 
B.O.S. (Ont.) 146. 


[a] Threats.—General Motors Ac- 
ceptance Corporation v. Davis, 7 P. 
(2d) 157, 151 Okl. 255. 

[b] Bill of sale.—It is conversion 
to obtain a bill of sale by duress, even 
though defendant does not take physi- 
cal possession of some of the prop- 


erty. Borderland Hardware Co. v. 
Leow (Tex.Civ.App.) 9 S.W.(2d) 


56. Powell v. Hoyland, 6 Exch. 67, 
155 Reprint 456. 


Duress as affecting contract see 
Contracts §§ 310-325. 


57. Powell v. Hoyland, 6 Exch. 67, 
155 Reprint 456. 


58. Wiliott v. Federated Fruit & 
Vegetable Growers, 291 P. 681, 108 
Cal.App. 412; Caldwell v. Carpenter, 
234 P. 767, 109 Okl. 63. 


59. Murphey v. Virgin, 66 N.W. 
652, 47 Neb. 692; Caldwell v. Carpen- 
ter, 234 P. 767, 109 Okl. 63. 


[a] Money taken forcibly from 
debtor.—Murphey v. Virgin, 66 N.W. 
652, 47 Neb. 692. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 42-43] TROVER AND 


one takes what he is entitled to possess,®° even 
though he obtains it by foree®! or trespass.** 


Legal process or proceedings.®? An action for 
conversion may be maintained for a wrongful seiz- 
ure and disposition of property under an attach- 
ment,°* exceution,®® or distress,°* such as the tak- 
ing of property by virtue of a void writ®? or the 
seizure of exempt property®® or of ,property be- 
longing to a person other than the one against 
whom the process ran.°* Also, the appropriation 
of money by virtue of a judgment which is void 
on its face constitutes a conversion.‘° However, a 
wrongful levy on books of account is not a con- 
version of the accounts;*! a seizure by an officer, 
under authority of a statute, of property being 
used in violation of law is not a conversion;’? and 
the same is true of the taking possession of non- 
exempt property’® under legal process,’* as well 
as of a taking by a party under an order of the 
clerk of court entered by consent of the parties’? 
or by direction of a receiver and in accordance with 
a decree which has not been stayed or reversed.’°® 
A person who is authorized under the statute to 
replevy property levied on, and who does so in 
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good faith, under an order of the court having ju- 
risdiction of the subject matter, without any notice 
of the claim of the real owner, and who makes no 
use or disposition of the property inconsistent 
with his duty as a bailee thereof under such order, 
and who holds in subordination thereto, and not 
otherwise, is not lable in an action of trover to 
the real owner.*” 


Confiscation by public authorities. An officer who 
wrongfully confisecates the property of a private 
person for publie or other use is guilty of conver- 
sion. He who receives and enjoys the property 
so taken is also liable.*® However, a warehouse- 
man from whom confiseating officers take goods is 
not liable in trover therefor,®® unless he was negli- 
gent.8! The fact that the property might lawfully 
have been confiscated by the public authorities does 
not justify the conversion of the property by a 
private individual to his own use.®? 


{§ 43] 3. Fraud, Misrepresentations, or Undue 
Influence. A person who obtains the personal prop- 
erty of another by false representations or fraudu- 
lent devices of any kind is liable in trover for its 
full value.? Thus, a sale of goods procured by 


60. See supra § 41. Mo.—Tipton v. Burton, 58 Mo. 435.) § 146. 
61. Conlan v. Latting, 3 E.D. Smith Neb.—Butts v. Kingman, 82 N.W. 70. Tabour Realty Co. v. Nelson, 
(N.Y.) 353; Longstaff v. Meagoe, 2]854, 60 Neb. 224; Beagle v. Smith, | 228 N.W. 807, 56 S.D. 405. 


a 167, 29 E.C.L. 94, 111 Reprint 

65. 

62. Connah v. Hale, 23 Wend. (N. 
Nae 462-eeRossive Hisher (Coz* 2682 P. 
883, 148 Wash. 274. 

63. Cross references: 

Seizure of mortgaged property on at- 
tachment or execution see Chattel 
Mortgages § 288. 

Trover against officer who 
property see Sales § 1361; 
and Constables § 620. 

64. Hannan v. Connett, 50 P. 214, 


10 Colo.App. 171; Thompson v. Rose, 
16 Conn. 71, 41 Am.D. 121; Davlin v. 


seized 
Sheriffs 


Stone, 4 Cush. (Mass.) 359; Seivert 
v. Galvin, 113 N.W. 680, 1383 Wis. 391. 
A Ga.—Riley v. Martin, 35 Ga. 
net v. Sims, 24 S.C.L. 

Tenn.—Hawkins v. Pearce, 11 
Humphr. 44. 


Tex.—House v. Phelan, 19 S.W. 140, 
83 Tex. 595. 

Eng.—Turner vy. Ford, 15 M.&W. 
212, 153 Reprint 826. 


66. See Landlord and Tenant §§ 
1733, 1735. 


ag Ark.—Jones v. Buzzard, 2 Ark. 
415. 

Me.—Baldwin v. Whittier, 16 Me. 
33. 

Mich.—Roltfe v. Dudley, 24 N.W. 
657, 58 Mich. 208. 

Ohio.—Benster v. Powell, 9 Ohio 


Cir.Ct. 177, 4 Ohio Cir.Dec. 4, 


Tex.—Crawford v. Thomason, 117 
S.W. 181, 53 Tex.Civ.App. 561. 
Eng.—Goode v. Langley, 7 B.&C. 


26, 14 E.C.L. 22, 108 Reprint 634. 


1 ai v. MeKenzie, 18 U.C.Q. 

61 

68. Magaw v. Beals, 172 N.E. 347, 
272 Mass. 334. 

63. Mass.—Westheimer v. State 
Loan Co., 81 N.E. 289, 195 Mass. 570; 
Clark v. Dean, 9 N.E. 651, 143 Mass. 
292; Davis v. Rhoades, 124 Mass. 291; 
Hubbard v. Lyman, 8 Allen 520. 


[65 C. J.—3] 


69 N.W. 956, 50 Neb. 446; Norwegian 
Plow Co. vy. Haines, 33 N.W. 475, 21 
Neb. 689. 

N.H.—Closson v. Morrison, 47 N.H. 
482, 93 Am.D. 459. 

N.Y.—Hicks v. Cleveland, 48 N.Y. 
84; Rogers v. Weir, 34 N.Y. 463; 
Walsh v. Adams, 3 Den. 125; Tomp- 
kins v. Hailé, 3 Wend. 406. 

N.Ci——Wihitv.. Ray; 26 )N-C: 
Burgin y. Burgin, 23 N.C. 453. 


S.D.—Feury v. McCormick Harvest- 


14; 


ing Mach. Co., 61 N.W. 162, 6 S.D. 396. 


Wis.—Seivert v. Galvin, 113 N.W. 


680, 1383 Wis. 391. 

Eng.—Glasspoole v. Young, 7 L.J.K. 
B.O.S.. 305. 

Can.—McLean v. Hannon, 38 Can. 
S.C. 706; Temple v. Nicholson, 1 Can. 
L.T.Occe.Notes 262. 


Ont.—Macklem y. Durrant, 32 U.C. 
Q.B. 98. 


[a] This is true even though there 
is no manual taking or removal by 
the officer. Hale v. Ames, 2 T.B.Mon. 
(Ky.) 143, 15 Am.D. 150; Johnson v. 
Farr, 60 N.H. 426; Zion v. De Jonge, 
81 N.Y.S. 491, 39 Misc. 839; Mallalieu 
ven Waugher, 3 C:&P.. bol, 14 ECs: 
709. See Sammis v. Sly, 44 N.E. 508, 
54 Ohio St. 511, 56 Am:S.R. 731 (at 
the most this is a technical, rather 
than an actual, conversion, and while 
the owner has the right to treat the 
levy as a conversion, yet until he 
elects to do so the title remains in 
him and he may not sue for conver- 
sion after the property has been de- 
stroyed by fire). 


[b] Attachment of property not 
Owned by defendant (1) in the at- 
tachment suit is a conversion. Molm 
v. Barton, 8 N.W. 765, 27 Minn. 530; 
Davidson vy. Oberthier, 93 S.W. 478, 
42 Tex.Civ.App. 337. (2) Remedies of 
claimant of attached property gener- 
ally see Attachment § 864. 


[c] Bevolver seized in hands of 
unlawful possessor.—Boston Five 
Cents Sav. Bank v. Searles, 130 N.E. 
91, 237 Mass. 489. 


Trover by third person claiming se- 
questered property see Sequestration 


71. Vogedes v. Beakes, 56 N.Y.S. 


662, 38 App.Div. 380. 


72. Martin v. English, 98 S.E. 
23 Ga.App. 484. 


73. Magaw v. Beals, 172 N.E. 
272 Mass. 334. 


74. Black v. Spears, 180 N.W. 593, 
213 Mich. 29 [mod reh 176 N.W. 469, 
209 Mich. 1]; Nelson v. Schmoller, 110 
N.W. 658, 77 Neb. 717; Jenner v. 
Joliffe, 9 Johns. (N.Y.) 381. 

[a] Rule applies: (1) Although 
the action is afterward dismissed. 
Smith v. Kershaw, 1 Ga. 259. (2) 
The court has jurisdiction and there 
is no fraud in obtaining judgment. 
Droge Elevator Co. v. W. P. Brown 
Co., 151 N.W. 1048, 172 Iowa 4. (3) 
The property is taken under a search 


505, 
347, 


warrant. Pettigru v. Sanders, 18 S. 
C.L. 549. 
75. Yancey v. Southern Wholesale 


Lumber Co., 131 S.E. 32, 133 S.C. 369. 


76. Asato v. Emirzian, 171 P. 90, 
177 Cal. 493. 

[a] Receipt of property in dis- 
charge of valid and subsistine judg- 
ment is not a conversion. Silliman 
v. Gammage, 2 Tex.App.Civ.Cas. § 


499 
77. ‘Morris v. Hall, 41) Ala. 510: 
78. Davidson v. Manlove, 2 Coldw. 
(Tenn.) 346; Tinkler v. Poole, 5 Burr. 


2657, 98 Reprint 396; 
stock, 39 N.B. 192 
79. Eastern unetic Asylum Wis 


Garrett, 27 Gratt. (68 Va.) 163; Moran 
Vv. Smell, 5 W.Va. 26. 


Fisher vy. Wood- 


80. Niagara F. Ins. Co. v. Camp- 
bell Stores, 92 N.Y.S. 208, 101 App. 
Foal 400, fafe UT ON ee Laos ANY: 

81. Abraham v. Nunn, 42 Ala. 51. 
eee Charles v. McCune, 57 Mo. 


83. Cal.—Elliott v. Federatea Fruit 
& Vegetable Growers, 291 P. 681, 108 
Cal.App. 412. 

Conn.—Lovell v. Hammond Co., 34 
A. 511, 66 Conn. 500. 

Md.—Thomson y. Gortner, 21 A. 371, 


73 Md. 474. 


34 [65 C.J.] TROVER AND 
fraud entitles the vendor to bring trover for their 
value against the defrauding vendee.** If posses- 
sion only and not title to the goods is obtained by 
the fraudulent vendee or assignee, a subvendee or 
second assignee, having reeeived and converted the 
same, is liable to the owner thereof for conversion ;°° 
but if both title and right to possession passed to 
the fraudulent vendee or assignee, a third person 
who took the goods from him and converted them 
is not liable in trover, unless he took them without 
consideration or with notice of the fraud.s° Ob- 
taining property by undue influence is a conversion 
thereof.’* 


[§ 44] 4. By Buyer or Seller.*® The taking of 
property under a void bill of sale may constitute 
a conversion,®® as may also the appropriation to 
one’s use of property purchased at an invalid public 
sale.2° When delivery of, and payment for, goods 
are to be concurrent acts, 4 buyer who receives and 
refuses to pay for the goods obtains a wrongful 
possession rendering him liable in trover;°! but 
this is not the case where the goods are sold on 
eredit.® 

Retaking of goods by seller. A vendor of goods 
sold and delivered on eredit is lable in trover for 


Mass.—Devlin v. Houghton, 88 N. 
BE. 580, 202 Mass. 75; Hagar v. Nor- 
ton, 73 N.E. 1073, 188 Mass. 47; Skin- 


L.Bul. 36. 


bles, 10 Ohio Dec. (Reprint) 3, 18 Cine. 


Pa.—Barker v. Dinsmore, 
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their value if he retakes possession of them with- 
out due process of law or the buyer’s assent,®*® and, 
a fortiori, he is liable where the buyer has paid 
for the goods.°* It is also a conversion to re- 
take goods the title of which passed on a condi- 
tion which the buyer stands ready and willing to 
fulfill.°*> A seller is not liable in trover for retak- 
ing possession of the goods when the contract of 
sale provides that he may do so on deeming him- 
self insecure;?® and where delivery and paynient 
are to take place at the same time, and the seller 
has not waived his rights, he does not convert goods 
not paid for by removing them from the railroad 
car in which they have been loaded for shipment.** 


[§ 45] 5. Preceeds of Sale. An appropriation of 
the proceeds of the sale of a chattel which was 
authorized by its owner will not justify an action 
for conversion of the chattel;°®> but an appropria- 
tion or unauthorized diversion of the proceeds by 
the purchaser will sustain an action in conversion 
for the amount.®® 


Wrongful sale. <A receipt of the proceeds, or a 
part thereof, of goods which have been wrongfully 
converted by a third person is not a conversion,* 


91. U.S.—First Nat. Bank v. Fel- 
ker, oe E678) late £96 b.- 2005 Lee: 


72 Pa.| C-A. 32 


ner v. Brigham, 126 Mass. 132. 

Mich.—Heineman v. Steiger, 19 N. 
W. 965, 54 Mich. 232. 

Minn.—Norman v. Eckern, 63 N.W. 
170, 60 Minn. 531; Holland v. Bishop, 
61 N.W. 681, 60 Minn: 23. 

Mo.—Smith vy. Zink, 81 Mo.App. 347. 

N.Y.—Powell v. Powell, 71 N.Y. 71 
[rev 3 Hun 413, 6 Thomps.&C. 51]; 
Stahl v. Dohrman, 51-N.Y.S. 396, 23 
Mise. 461; Brady v. Smith, 29 N.Y.S. 
607, 9 Mise. 716; Harris v. Lyon, 1 
N.Y.CityCt. 450; Woodworth v. Kis- 
sam, 15 Johns. 186. 

g.—Sheppard v. Shootbred, 
M. et 410. Cll: 3:95 

Ont.—Royal Canadian Bank v. Car- 
ruthers, 28 U.C.Q.B. 578. 

84. Thurston v. Blanchard, 22 Pick. 
(Mass.) 18, 33 Am.D. 700; McCrillis 
VervAllen 57 0 Vite. 50D.) mImesrord™ “vy. 
Merry, 1 H.&N. 503, 156 Reprint 1299; 
Noble v. Adams, Holt N.P. 248, 3 E. 
C.L. 105, 7 Taunt. 59, 2 B.C.L. 259, 129 
Reprint 24, 17 Rev. Rep. 445, 


[a] Intoxication of owner.—QOb- 
taining possession of property by pur- 
chase from the owner, knowing that 
he is incapable, because of intoxica- 
tion, to make a contract, and retain- 
ing possession to the exclusion of the 
rights of the owner, constitutes con- 
version. Baird v. Howard, 36 N.E. 
732, 51 Ohio St. 57, 46 Am.S.R. 550, 22 
L.R.A. 846. 

Conversion by buyer generally see 
infra § 44. 

85. I1l—Fawcett v. Osborn, 
411, 88 Am.D. 278. 


Ind.—Alexander v. Swackhamer, 
N.E. 433,.5 N.B. 908, 105 Ind. 81, 5 
Am.R. 180. 

Mass.—Moody v. Blake, 117 Mass. 
23, 19 Am.R. 394. 

N.J.—Ashton vy. Allen, 56 A. 165, 70 
N.J.L. 117. 


C.& 


32 Ill. 


ao 


N.Y.—Saltus v. Everett, 20 Wend. 
267, 92° Am.D. 541, 
Ohio.—Hamet v. Letcher, 37 Ohio 


St. 356, 41 Am.R. 519; Block v. Pee- 


-508, 24 L.R.A. 417; 


427, 18 Am.S.R. 697. 

Mng.—Lindsay v. Cundy, 2 Q.B.D. 96 
[rev 1 Q.B.D. 348]; Fowler v. Hol- 
lins, 2R.47,.Q°B, 616 ati 7s 7571s 
Hardman v. Booth, 1 H.&C. 803; 
Kingsford v. Merry, 1 H.&N. 503; 
Higgons v. Burton, 26 L. J. Exch. 342; 
Boyson v. Coles, 6 M.&S. 14, 18 Rev. 
Rep. 284, 105 Reprint 1148. 

Reception from person other than 
owner generally see infra §§ 46, 47. 

86. Morrow Shoe Mfg. Co. v. New 
England Shoe Co., 57 F. 685, 6 C.C.A. 
Hudson v. Bauer 
16 So. 6938, 105 Ala. 200; 
14 So. 774, 102 


Grocery Co., 
Scheuer v. Goetter, 


Ala. 813; Traywick v. Keeble, 8 So. 
573, 93 Ala. 498; Gage v. Epperson, 
2 Head (Tenn.) 669; Stoeser v. 


Springer, 7,.Ont.App. 497. See Ross 
v. Head, (Tex.Civ.App.) 145 S.W. 1077 
(where a buyer has title his fraudu- 
lent sale to another person does not 
render the latter liable as for a con- 
version to the original seller). 

87. Devlin v. Houghton, 88 N.E. 
580, 202 Mass. 75; Hagar v. Norton, 73 
N.E. 1073, 188 Mass. 47. 


88. Cross references: 
Fraud of buyer see supra § 43. 


Purchase from person other than 
owner see infra § 46. 


Taking possession by seller to save 
demurrage see Sales § 602. 

Under conditional sales contract see 
Sales §§ 1287, 1842, 1361, 1391, 
1396. 

89. Harris v. 
App.) 89 S.W. 801. 
agers Ga.—Harrell v. Harrell, 75 Ga. 
Oy A OF 

La.—New Orleans Publie Service v. 
Stewart, 119 So. 435, 9 La.App. 519. 

Mass.—Marcotte v. Massachusetts 
Sec. Corporation, 145 N.E. 464, 250 
Mass. 246. 

Nev.—Ward vy. Carson River Wood 
Co., 13 Nev. 44. 


Tex.—Ross v. McGuffin, 2 Tex.App. 
Civ.Cas: § 458, 


Staples, (Tex.Civ. 


Ga.—Jowers v. Blandy, 58 Ga. 379; 
Moon v. Gulf Fish Co., 89 S.E. 374, 18 
Ga.App. 267. 


Il]—Canadian Bank of Commerce 
v. McCrea, 106 Ill. 281. 


Mich.—Lamb y. Utley, 110 N.W. 50, 
146 Mich. 654. 


Eng.—Bishop v. Shillito, 2 B.&Ald. 
329 note, 20 Rev.Rep. 457 note, 106 
Reprint 387; Godts v. Rose, 17 C.B. 
229, 84 H.C.L. 229, 139 Reprint 1058. 


92. Sutton v. McCoy, 59 S.E. 21, 2 
Ga.App. 758; Churchill v. MacRae, 
7 Sask.L. 190. 


fa] Subsequent purchaser cannot 
be said to have wrongfully converted 
the property simply because it has 
not been paid for by the original pur- 
chased who bought on eredit. Biggs 
v. Carter, 161 N.W. 322, 179 Iowa 284. 


$3. Huelet v. Reyns, 1 Abb.Pr.N.S. 
(N.Y.) 27; Mellis v. Blair; 22 B.C. 450; 
Churchill’ v. MacRae, 7 Sask.L. 190. 

94 Hetson v. Brolnitsky, 153 N.Y. 
S: 1029. 


95. Washburn v. Corlis, 
422, 1 Misc. 427. 


96. McClelland vy. 
Minn, 176. 


97. Wixon v. Ervay, 
359, 150 App.Div. 26. 

98. Lewis v. Metcalf, 36 P. 345, 53 
Kan. 217; Neale v. Weare Bank, 3 
Allen (Mass. ) 202; Bostwick v. Dry 

toods Bank, 67 Barb. (N.Y.) 449; 
Herrmann Furniture, etce., Cabinet 
Works v. Hyman, 59 N.Y.S. 526, 28 
Misc. 567. 

99. Stephenson v. Wyatt Hard- 
ware Co., 135 S.E. 316, 36 Ga.App. 
57: Gaertner v. Western Bl. Co, L6G 
N.W. 945, 104 Minn, 467; Union Rank 
v. Lund, (Alta.) 65 Dom. L.R. 267. 

1., U.S.—Kean v. National City 
Bank, cae a eae [cert dism 44 S.Ct. 
179, 263 29, 68 L.Ed. 5287. 

Idaho. ORR ee v. Boley, 
12, 42 Idaho 48. 


Minn.—Leuthold v. Fairchild, 27 N. 
W. 508, 28 N.W. 218, 35 Minn. 99. 


21 N.YIS. 
Nichols, 24 
134 N.Y.S. 


246 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 


§§ 45-46] 


unless defendant participated in the wrongful act,? 
or took such proceeds in 
accordance with a prior agreement which related 
to the act of conversion as well as to the sharing 


had knowledge thereof,® 


«in the proceeds.* 


[§ 46] 6. From Person Other than Owner—a. In 
General. One who takes possession of and claims 
rights in a chattel through a purchase or other 
means, from a person who had no power from the 
owner so to dispose of it, is guilty of & conversion 
in trover for the value 
Liability for conversion attaches to whom- 
soever receives and converts to his own use, or other- 
wise disposes of, property which was delivered to 
him by one to whom the property had been in- 


of the chattel and liable 
thereof.® 


Or.—Walker v. Athena First Nat. 
Bank, 72. P. 635, 43 Or. 102. 

Tex.—Blalock v. Joseph 
Co., (Civ.App.) 44 S.W. 305. 

Wis.—Pierce v. O’Keefe, 
180. 

fa] Deposit in bank.—A_ bank, 
which did not aid or abet an unlaw- 
ful sale, was not guilty of conver- 
sion merely because the proceeds of 
the salé were deposited with it fora 
specific purpose and thereafter with- 
drawn by the depositor. Nohrnberg 
v. Boley, 246 P. 12, 42 Idaho 48. 

2. Polley v. Lenox Iron Works, 2 
Allen (Mass.) 182; Stevens v. Pen- 
nock, | 30°°U.C.Q:B.  (Ont.) 513" Scott 
v. Kelly, 17 U.C.Q.B. (Ont.) 306. 

3. Peck v. Farmers’ Nat. Bank of 
Colfax, 243 P. 861, 187 Wash. 627. 


4 Johnson v. Powers, 40 Vt. 611. 


Bowling 


11 Wis. 


5. U.S.-—U. S. v. 'Ute Coal, etc., Co., 
THR HL? 20x 8H C6. GAL 3025 " Manniltv. 
Arkansas Valley Land, ete., Co., 24 


F. 261 [aff 9 S.Ct. 458, 180 U.S. 69, 32 
L.Ed. 854]. 

Ala.—First Nat. Bank v. Montgom- 
ery Cotton Mfg. Co., 101 So. 186, 211 
Ala. 551; Bronaugh v. Evans, 85 So. 
556, 204 “Ala. 153; Yellow Pine Lum- 
ber Co. v. Alabama State Land Coy 
PAS Orc) li il PALS. Cite (COLL! V. 
Hodges, 62 "Ala. 337. 

Ga.—Ware v. Simmons, 55 Ga. 94; 
Darby v. Parrish, 156 S.Id. 462, 42 Ga. 
App. 492. 

-Tll.—St. Louis, etc., R. Co. v. Kaul- 
brumer, 59 Ill. 152; Dalton Adding 
Mach. Co. v. Sherrard, 207 Ill.App. 338. 

Ind.—Schindler v. Westover, 99 Ind. 
395; Harlan v. Brown, 30 N.E. 928, 4 
Ind.App. 319. 

12, . Steinberg, 129 So. 
243 [reh den 130 So. 135, 14 La.App. 
545]. 

Me,—Amey v. Augusta Lumber Co., 

148 A. 687, 128 Me. 472. 


Mass.—Blum v. Whipple, 80 N.E 
501, 194 Mass. 253, 13 L.R.A.N.S. Bil. 


120 Am.S.R. 553; Gilmore v. Newton, 
9. Allen 171, 85 Am.D. 749; Champ- 
ney v. Smith, 15 Gray 512; Billings 


v. Tucker, 6 Gray 368. 

Mich.—Baker v. Kamantowsky, 155 
N.W. 430, 188 Mich. 569; Kaufman vy. 
State Sav. Bank, 114 N.W. 8638, 151 
Mich. 65, 123 Am.S.R. 259, 18 L.R.A. 
N.S. 630. 

Minn.—Jones v. Minnesota, ete., R. 
Co., 106 N.W. 1048, 97 Minn. 232. 


Mo.—Koch v. Branch, 44 Mo, 542, 
100 Am.D. 324; Pittsburg & Midway 
Coal Co. v. Laning Harris Coal Co., 
187 S.W. 263, 193 Mo.App. 664; Van- 
sandt v. Hobbs, 84 Mo.App. 628. 

Neb.—Stevenson v. Valentine, 43 
N.W. 107, 27 Neb. 338; McCormick v. 
Stevenson, 12 N.W. 828, 13 Neb. 70. 


TROVER AND 


pose.® 
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trusted by the owner for another and specific pur- 
If, however the person from whom defend- 
ant obtained the property had possession of it un- 
der circumstances known or assented to by the 


owner, that justified an inference of apparent au- 


will not lie.? 


N.H.—Cooper v. 
339; Hyde v. 
Am.D. 508. 

N.Y.—People v. Bank of North 
America, 75 N.Y. 547; Dyckman v. 
Valiente, 42 N.Y. 549; Anderson v. 
Nicholas, 28 N.Y. 600; Thomson v. 
Bank of British North America, 45 
N.Y.Super. 1 [aff 82 N.Y. 1]; Rosen- 
kranz v. Saberski, 83 N.Y.S. 257, 40 
Mise. 650; Prescott v. De Forest, 16 
Johns, 159. 


N.C.—Black v. Jones, 64 N.C. 318. 


Ohio.—Lake Shore, ete., R. Co. v. 
Hutchins, 37 OhioSt. 282; Holub v. 
Kirk Co., 23 OhioCir.Ct.N.S. 588. 

Or.—Velsian v. Lewis, 16 P. 631, 
15-Or, 539)-3 ‘Am'S Re 184 


Pa.—Croft v. Jennings, 173 P. 216, 
33 A. 1026; Carey v. Bright, 58 Pa. 
70; Striker v. McMichael, 1 Phila. 89. 

R.I.—Iavazzo v. Rhode Island Hos- 
pital Trust.Co,,. 155 A. 407, 51. Ril, 459. 

Tex.—Kempner v. Thompson, 100 
S.W. 351, 45 Tex.Civ.App. 267; Shil- 
line v. Shilling, (Civ.App.) 35 S.W. 


Newman, 45 N.H. 
Noble, 13 N.H. 494, 38 


Vt.—Buckmaster v. Mower, 21 Vt. 
204; Riford v. Montgomery, 7 Vt. 411. 


Wash.—Tebbetts v. Northern Com- 
mercial Co., 79 P. 203, 36 Wash, 599; 
Graton, ete., Mfg. Co, v. Redelsheim- 
er, 68 P. 879, 28 Wash. 370; Rector v. 
Thompson, 67 P. 86, 26 Wash. 400. 


Wis.—Meyer v. Doherty, 113 N.W. 
671," L383) Was, 398, 126) Am.SiRes IGT. 
13 L.R.A.N.S, 247. 


Eng.—Cooper v. Willomatt, 1 C.B. 
672,50. B.C... 672, 135 Reprint 706; 
Metealfe v. Lumsden, 1 C.&K. 309, 47 
B.C.L. 309; McCombie v. Davies, 6 
Bast 538, 102 Reprint 1393; Shaw v. 
Tunbridge, W.Bl. 1064, 96 Reprint 
626 

Alta.—Union Bank v. 
Dom.L.R. 267. 

Sask.—Strongman v. Dow, 12 Sask. 
L. 140; Kay v. Chapman, 6 Sask.L. 
69. 

Acquisition from conditional buyer 
after default see Sales § 1361 

Trover against bank peur check 
bearing forged indorsement see Banks 
and Banking § 422. 


Lund, 65 


Gi, Cal. Stic aul v. Jack, 58 P. 1051, 
U260Cal: 

Ga. ae v. Pomeroy, 46 Ga. 227. 
Me.—Hotchkiss v. Hunt, 49 Me. 213. 

Md.—Ricards v. Wedemeyer, 22 A. 
O15 Seth) IV) ekO.. 

Mass.—Kingman vy. Pierce, 17 Mass. 
247. 

Mo.—Kansas City Casualty Co. v. 
Westport Ave. Bank, (App.) 177 S.W. 
1092. 

N.Y.—Porges  v. 
Mortgage & Trust Co.,, 


United States 
96 N.E. 424, 


thority to make the disposition complained of, trover 


Redelivery of property. One is not lable in trover 
for redelivering a chattel to the person from whom 
he received it,* notwithstanding he knew that such 
person’s possession was wrongful,® unless the owner 
had previously given notice of his ownership and_ 
demanded his property.?° 
off by one person with intent to commit a larceny, 
it 1s not conversion for another person to seize it, 


If property is carried 


203 N.Y. 181; Sage v. Shepard, etce., 
Lumber Co., 39 N.Y.S. 449, 4 App.Div. 
290» Patt 52 NIH. 11126, 158. Noy. 67245 
Davis v. Miller’s Auction Rooms, 144 
NENA ee 

Pa.—Rice v. Yocum, 26 A. 698, 155 
Pa. 538. 

Tenn.—Merchants’ Nat. 
Trenholm, 12 Heisk. 520. 

Tex.—Bridges v. Williams, 66 S.W. 
120, 484, 28 Tex.Civ.App. 38 

Eing.—Monk v. Graham, 8 Mod. 9, 
88 Reprint 8. 


B.C.—Acme Steel. Goods 
Walsh7:Constr,. iCo., -30B:C. 
Dom.L.R. 529. 


Ont.—Mathers v. Royal Bank, 29 
Ont.L. 141, 4 Ont.W.N. 1481. 


Trover against agent for sale or 
delivery in “violation of instructions 
see Agency § 3879 


7 Smith v. anneee Packing Co., 
158 F. 86, 85 C.C.A. 416 [dism 30 S.Ct. 
693;4/2V 7 US. 2609, Se. Ved e910 tails 
Cooper & Cole Bros. v. Cooper, 133 N. 
W. 243, 90 Neb. 209; Osby v. Conant, 
5 Lans. (N.Y.) 310; Johnson v. Don- 
nell, 47 N.Y.Super. 187 [aff 90 N.Y. 
11]; Pickering v. Thompson, 24 Ont. 
L.. 378, 19 Ont.W.R...697, 2, Ont.W.N. 
1361, Ann.Cas,1912A 530; Stoeser v. 
Springer, 7 Ont.App. 497. 


[a] Where plaintiff agreed to pur- 
chase launch from defendant’s agent, 
who agreed to sell plaintiff's motor 
boat and apply the proceeds on the 
launch, and such agent afterward sold 
plaintiff’s boat, and that purchased by 
him was not delivered as agreed, 
plaintiff could not maintain an ac- 
tion for the conversion of his boat, 
its sale being contemplated by the 
agreement, although an action for 
money received, or, after demand, for 
conversion, might lie. Wanier v. 
Truscott Boat Mfg. Co., 122 N.Y.S. 
60, 186 App.Div. 866. 


8 Coleman vy. Francis, 129 A. 718, 
102 Conn. 612; Frome y. Dennis, 45 
N.J.Law 515: Scofield v. Kreiser. 3 
N.Y.S. 803. See Varney v. Curtis, 100 
N.E. 650, 213 Mass. 309, L.R.A.1916A 
629, Ann.Cas.1914A 3840 (recognizing 
the rule but holding that it does not 
apply where defendant, acting in his 
own interest, as well as in obedience 
to the direction of the person frem 
whom he received the property, de- 
livered it to a third person). 


9. Loring v. ‘Mulcahy, 3 Allen 
(Mass.) 575; Rembaugh y. Phipps, 
75 Mo. 422, 


10. Winter v. Bancks, 19 Cox C.C. 
687 [foll Hollins v. Fowler, L.R. 7 
H.L. 757; Stephens vy. Elwall, 4 M.& 
S. 259, 105 Reprint 830]. 


Demani and refusal generally sce 
infra §§ 56-84. 

Return to bailor after notice of 
true ownership see Bailments § 113. 


Bank v. 


Co, 
539, 63 
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on behalf of the owner, for the purpose of restor- 


ing it to him.*? 


[§ 47] b. Knowledge or Gocd Faith.1? 
established that it constitutes a conversion to re- 
ceive property from one who has no right to part 
with or dispose of it, and thereafter to use, sell. 
or exercise dominion over it, whether with knowl- 
edge of the owner’s rightst® or in good faith with- 
out any notice whatever of the rights of the owner.14 
However, the mere purchase of personal property 


“U1. Sharp v. Nesmith, 40 $.C.L. 31. 
12. Knowledge or bad faith as ele- 
ment of conversion generally see su- 
pra s 8. 
13. Ala.—Donnell v. Thompson, 13 
Ala. 0. 
Ark.—Hooten v. State, 178 S.W. 
310, 119. Ark. 334, L.R.A.1916C 544. 
Cal.—Herron \v. Hughes, .25 Cal. 
555; Secriber v. Masten, 11 Cal. 303. 
Iowa.—Allison & Crane v. King, 25 
Iowa 56. 
Me.—Kimball v. 
147, 92 Am.D. 581. 
Mass.—Tower v. Olansky, 142 N.E. 
766, 248 Mass. 162; Varney v. Curtis, 
100 N.E. 650, 213 Mass. 309, L.R.A. 
1916A 629, Ann.Cas.1914A 340. 
Mich.—Tuttle v. Campbell, 42 N.W. 
384, 74 Mich. 652, 16 Am.S.R. 652. 
Neb.—Norton v. Bankers’ Fire Ins. 
Co. of Lincoln, 218 N.W. 130, 116 Neb. 
499; State v. Farmers’ State Bank of 
Hadar, 197 N.W. 386, 111 Neb. 585; 
McCormick v. Stevenson, 12 N.W. 828, 
13 Neb. 70. 
N.H.—-Fisk v. Ewen, 46 N.H. 173. 
N.Y.—Brownson v. Chapman, 63 N. 
WiaoLow Sath  Vves Chapman, 50) NoX. 
445; Graham v. Purcell, 110 N.Y.S. 
813, 126 App:Div. 407; Spencer v. 
Blackman, 9 Wend. 167; Babcock v. 
Gill, 10 Johns. 287. 
Ohio.—Holub v. Kirk Co., 
Cir.Ct.N.S. 588. 
Tenn.—Childress v. Ford, 1 Heisk. 
63. 


Billings, 55 Me. 


23 Ohio 


Tex.—Focke v. Blum, 17 S.W. 770, 
82 Tex. 436; Parkersburg Rig & Reel 
Conv: Golden, (Civ.App.) 277 _S.W. 
1106. See Bryan & Emery v. Frick- 
Reid Supply Co., (Civ.App.) 10 S.W. 
(2d) 1023 (if there was any conver- 
sion by a subsequent purchaser with 
notice that the original purchase price 
had not been paid it occurred at the 
time of a resale by him); Sanders v. 
Franklin, (Civ.App.) 236 Sw. 925 
(knowledge on the part of defendant 
that the property is not his). 


Vt-—Rice v. Clark, 8 Vt. 109: 


Ont.—Mathers v. Royal Bank, 29 
Ont.L. 141, 4 Ont.W.N. 1481. 


fa] Borrowing of money which 
the borrower knows does not belong 
to the lender is a conversion for 
which both are liable. State v. Oma- 
ha Nat. Bank, 81 N.W. 319, 59 Neb. 
483; Kramer v. Wood, (Tenn.Ch.App.) 
52) S.W. 1113: 

[b] Good grounds for believing 
that an agent is exceeding his author- 
ity in making a sale is sufficient to 
render the purchaser liable in trover. 
White Sewing Mach. Co. v. Betting, 
46 Mo.App. 417. 

Sale as conversion generally see in- 
fra § 50. 

14. Ala.—Blackman v. Lehman, 
Durr & Co:.,. 63 Ala. 547, 35 Am-R. 57. 


Ark.-—Newburger Cotton Co. v. 
Stevens,’ 267 S.W. 777, 167 Ark. 257, 
40 A.L.R. 1279; Griffith v. Ayer-Lord 
Tie Co., 159 S.W. 218, 109 Ark. 223. 


TROVER AND 


It is well 


wise.+7 


Also, 


Colo.—Omaha, etce., Smelting, etc., 
Corwen labor, 2k, 925, AST Coloy rads 16 
Am.S.R. 185, 5 L.R.A.. 236. 


Fla.—Wright v. Skinner, 16 So. 335, 
34 Fla. 453 


Gar Gomer v. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820; Sap- 
pington v. Rimes, 95 S.E. 316, 21 Ga. 
App. 810. See Macon, D. & S. R. Co. 
Vv. Heard. Bros,, 108 SihL 4815 2% ‘Gat 
App. 3882 (recognizing the rule but 
holding that trover may not be main- 
tained in such case by the true owner 
where he lost possession of the prop- 
erty through the negligent and fraud- 
ulent acts of his own agents and em- 
Pe ma 


y.—Urban v. Lansing’s Adm’r, 39 
SW (2d) 219, 239 Ky. 218. 

Me.—Hotchkiss v. Hunt, 49 Me. 213; 

Crocker v. Gullifer, 44 Me. 491, 69 


Am.D. 118. 
Mass.—Carter vy. Kingman, — 103 
Mass. 517; Riley v. Boston Water 


Power Co., 11 Cush. 11. 
Mich.—Ward v. Carey, 

952, 200 Mich. 217. 
Minn.—Hindahl y. American Loan 

Soc., 231 N.W. 408, 180 Minn. 447. 


Mo.—Loeffel v. Pohlman, 47 Mo. 
App. 574; Kramer v. Faulkner, 9 Mo. 
App. 34. 


N.Y.—Gruntal v. National Surety 
Co., 173 N.B. 682, 254 N.Y. 468, 73) A. 
L.R. 1337; Roe v. Campbell, 40 Hun 
49; Collins v. Ralli, 20 Hun 246 [aff 
85 N.Y. 637 (overr Craig v. Marsh, 2 
Daly 61)]; Dudley v. Hawley, 40 
Barb. 397 [aff 39 N.Y. 441, 100 Am.D. 
452,--%. Transer.App. ~24)s\ Cobb. Vv: 
Dows, 9 Barb. 230 [rev on other 
grounds 10 N.Y. 335]; Anderson v. 
Nicholas, 18 N.Y.Super. 121 [aff 28 
N.Y. 600]. 


N.C.—Lee v. McKay, 25 N.C. 29. 


Okl1.—Clark vy. Whiteus, 171 P. 746, 
69 Okl. 318. 


Pa.—Biddle v. Bayard, 13 Pa. 150. 

S.C.—Crossland v. Graham, 65 S.E. 
230, SoMScOne Loam blaGrigeey. Saunders, 
21 §.C.Ea. 370 note. 

Tenn.—McDaniel v. Adams, 11 S.W. 
939, 87 Tenn. 756. 

Vt.—Benton v. Beattie, 22 A. 422, 
63 Vt. 186; Deering v. Austin, 34 Vt. 
330. 


166 N.W. 


Va.—Wilson v. Rucker, 1 Call (5 
Va.) 500. 


[a] Mistake.—The transmission of 
a coin worth ten dollars, from hand 
to hand, by mistake as a fifty-cent 
piece, entitles the first one so passing 
it to maintain trover against any of 
the others who so received it. Chap- 
man v. Cole, 12 Gray (Mass.) 141, 71 
Am.D, 739, 


15. McJunkin. v. 
740, @L OK) 257. 


[a] Statute imposing liability on 
purchaser with notice does not apply 
to purchasers without notice. Joseph 
Dessert Lumber Co. v. Wadleigh, 79 
N.W. 297, L038 Wis: 88! 


16. Gillet v. Roberts, 


Hancock, 176 P. 
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in good faith from a person who has no right to 
sell it is not a conversion;1° 
sion until the title of the lawful owner is made 
known and resisted?® or the purchaser exercises 
dominion over the property by use, sale or other- 
it is held not to be a conversion to 
receive purchase money for an interest in land with- 
out knowledge that the money is held in trust.'8 


[§ 48] E. Use or Disposition of Property—1. In 
General. Any use’® or disposition?® of the per- 


there is no conver- 


McJunkin v. Hancock, 176 P. 740, 71 
@ lies bits 
Necessity of demand and refusal 
see infra § 63 
17. @olenian v. Francis, 129 Ad (ker, 
102 Conn. 612. 
18. West v. 
195 S.W. 230. 
19. Conn.—Clark v. Whitaker, 19 
Conn. 319, 48 Am.D. 160. 
Ga.—Spiers v. Hubbard, 
136, 12 Ga.App. 676 
Iowa.—Lee v.. Coon Rapids Nat. 
Bank, 144 N.W. 630, 166 Iowa 242. 
Kan.—Herring v. Blue Mound Min- 
ing Co., 257 P.. 955, 124 Kan. 171. 


Rule, :(Tex.Civ.App.) 


78 S.E. 


Bag & Paper Co., 142 So. 270. 


Mich.—Great Western Smelting, 
etc., Co. v. Evening News Assoc., 102 
N.W. 286, 139 Mich. 55. 


N.Y.—Hinkle Iron Co. vy. Kohn, 128 
NE 113; 229 NLY. Li9e Ritchettry: 
Canary, 14 N.Y.S. 479, 59 N.Y.Super. 
383 [aff 30 N.E. 868, 131 N.Y. 664]; 
Stickles v. Bernier, 249 N.Y.S. 430, 
139 Mise. 405; Straight v. Shaw, 107 
N.Y.S. 1036, 56 Misc. 426. 

Okl.—C. E. Sharp Lumber Co. v. 
Sorta Ice Co., 142 P..1016, 42 Okl. 

9: 

Or.—Swank v. Elwert, 105 P. 901, 55 
Ones 
Sap! Sopa shah ee tage v. Bobo, 17 S.C.L. 


Utah.—Cram v. Whitehead, 208 P. 

534, 60 Utah 377. 
' [a] Where option to purchase has 
expired without being exercised, a 
use of the property by the holder of 
the option, without notice to the own- 
er, is, it seems, a conversion. Henry 
Cotton Mills v. Shoenig & Co., 127 S. 
BE. 238, 33 Ga.App. 467. 

Unauthorized use by bailee see 
Bailments §§ 51, 122. 

20. U.S.—First Nat. Bank v. Felk- 
er, 185 F. 678 [aff 196 F. 200, 116 C.C. 
A. 32]. 

Cal.—Allsopp v. Joshua Hendy 
Mach. Works, 90 P. 39, 5 Cal.App. 228. 

Ga.—Phillips v. Taber, 10 S.E. 270, 
83 Ga. 565; Thompson v. Carter, 65 
S.E. 599, 6 Ga.App. 604. 


Kan.—Brown v. Campbell Co., 24 P. 


492, 44 Kan. 237, 21 Am.S.R. 274. 
Gate Ree v. Hunt, 49 Me. 

Md.—Winner v. Penniman, 35 Md. 
168, 6’ Am.R. 885. 


Mass. ~—Lancaster v. Stanetsky, 108 
N.E. 1060, 221 Mass. 312. 


Minn.—General Electric Co. v. Flor- 


ida & Southern Dredging Co., 235 N. 
W. 876, 183 Minn. 178. 
Mo.—Mohr v. Langan, 63 S.W. 409, 


162 Mo. 474, 85 Am.S.R. 508. 


INSYi——Pierpoint va vhloy-t.paise Nene 
235, 260 N.Y. 26; Griggs v. Day, 32 
N.E. 612, 136 N.Y. 152,32) Am:S:R. 
OE MIR. 1A 120, 32 N.E. 1001, 137 
N.Y. 542; Kilmer v. Hutton, 116 N. 


For later cases, developments and changes in the law see Annotations, same title and section nu:uper, 


) 


§§ 48-49] 


sonal property of another is a conversion where 
it is unauthorized by, without the license or con- 
sent of, or contrary to, or in violation of, the orders 
or instructions of, the owner and is in denial or de- 
and the same is true of an 
abuse or misuse of possession lawfully obtained.?4 
However, an authorized or lawful use of another’s 
by a person in rightful or 
lawful possession,?* is not a conversion; in order 
that use by a person in rightful possession may 
constitute conversion it must be in complete de- 
fiance of the owner’s title and with an intent perma- 
nently to deprive him of his property.# 
not a conversion for a person to assign and transfer 
all his right, title and interest in a chattel,?° or to 
turn the property over to the real owner;?° 
if a fund is to be turned over to one on the hap- 
pening of a contingency on or before a certain day, 
it is not a conversion to otherwise dispose of the 
fund after the specified day, where the contingency 


fiance of his rights; 


> 


property,?* or a mere use 


has not happened.?* 


Wiese sl2t,, lot App: Diy. 625° Medina 
Gas, ete., Co. v. Buffalo Loan, etc., Co., 
104 N.Y.S. 625, 119 App.Div. 245 [aff 
85 N.E. 801, 193 N.Y. 92]; Pease Pi- 
ano Co. v. Waterloo Organ Co., 54 
W-Y-S. $338,.36 App.Div. 627; Putnam 
v. Mathewson, 2 N.Y.S. 579, 50 Hun 
600; Davis v. Chautauqua Lake Sun- 
day School Assembly, 2 N.Y.St. 365; 
Murray v. Burling, 10 Johns. 172. 
See I. Tanenbaum, Son & Co. v. Cook, 
155 NN. Y-St. 242) 244°("a party cannot, 
merely by putting it out of his power 
to regain possession of personal prop- 
erty, to which he has not title, but 
merely a license to use, avoid a cause 
of action for conversion’’). 


Or.—Young v. Gard, 277 P. 1005, 


129 Or. 534; Ramsby v. Beezley, 8 
P. 288, 11 Or. 49; Budd v. Multnomah 
a Vee COnn Nu Gor, Liew Or 2a, Com ATs 
AOD. 


R.I.—Kavaney v. Gilbane, 97 A. 209, 
39) R.1. ‘41: 

S.C.—Hutchinson v. Bobo, 17 S.C.L. 
546; Reid v. Colcock, 10 S.C.L. 592, 9 
Am.D. 729. 


Tex.—Lawson vy. Townsend, 
App.) 25 S.W.(2d) 170. 

Vt.—Thrall y. Lathrop, 30 Vt. 307, 
73 Am.D. 306. 


Wash.—Nicholas v. Security State 
Bank, 231 P.-805, 132 Wash. 239. 


Eng.—Stephens v. Elwall, 4 Maule 
&S. 259, 105 Reprint 830. 


[a] Rule applied.—(1) A wrongful 
delivery of goods, either negligently 
or willfully, made by one entrusted 
with the custody of them, is a con- 
version. First Nat. Bank v. Felker, 
Uepet Oo abate 196. H.; 200,016) C.C.A. 
32]. (2) Where a ring was left by 
plaintiff with defendants for sale on 
plaintiff's account, and defendants 
permitted it to get out of their pos- 
session without selling it, so that it 
was lost to plaintiff, they are liable 
as for the conversion. Mann _  v. 
Weiss, 170 S.W. 355, 185 Mo.App. 335. 
(3) Where a bank receives from a 
wife a note and mortgage with di- 
rections to apply the proceeds on her 
debt, and the bank applies the pro- 
ceeds on a debt of her husband, there 
is a conversion of the proceeds. First 
Nat. Bank v. Ransford, 104 N.E. 604, 
55 Ind.App. 663. (4) Where a nonne- 
gotiable note is held in trust by de- 
fendant for plaintiff, defendant’s as- 
signment of it to a bank as security 
for a loan is a conversion. Wylde v. 
Schoening, 164 P. 752, 96 Wash. 86. 
(5) Where an insurance agent took the 
applicant’s note for a premium, and, 
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Deposit or storage. 
funds in a bank without authority is guilty of con- 
version of such funds;7§ 
other’s chattels in a building for storage, preserva- 
tion, or safekeeping is not necessarily a conver- 
sion,?® as where it is done to prevent a repetition 

of unauthorized use by a third person.®°® 


Transfer of stock on company’s books.*? 
been both affirmed®?? and denied** that it is a con- 
version to cause a certificate of shares of stock to 
be transferred on the company’s books to a per- 
son other than the owner. 


[§ 49] 2. Change in Nature.®* 
a substantial change in the form or nature of prop- 
erty without the knowledge or consent of the owner 
is hable for a conversion;*° but, of course, the rule 
does not apply to acts which do not work a sub- 
stantial change in the form or nature of the prop- 
erty in question.*® Trover may, it seems, be brought 
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A person depositing another’s 


but merely placing an- 


It has 


One who effects 


for the value of the property in its new or improved 


when the insurer declined the risk, 
refused to return the note and ne- 
gotiated it, his acts were a conver- 
sion. Adams v. San Antonio Life Ins. 
Co., (Tex.Civ.App.) 185 S.W. 610. (6) 
If the holder of a note which has been 
paid transfers it to a third person who 
thereafter obtains judgment against 
the maker, the latter may recover the 
amount of the judgment in trover 
from the holder. Buck v. Kent, 3 Vt. 
99, 21 Am.D. 576. (7) Where a check 


has been intrusted to a person for a } 


particular purpose, it is a conversion 
to divert it to another purpose. Cra- 
ven v. Wright, 236 P. 1048, 114 Or. 
Samuels v. A. P. Mitchell Auto 

o., (Tex.Civ.App.) 262 S.W. 825. (8) 
A consignee who duly transfers an 
elevator receipt is guilty of a conver- 
sion of the grain represented thereby, 
as against the holder of a draft with 
the bill of lading attached. Hamlin 
v. Carruthers, 19 Mo.App. 567; Royal 


,Canadian Bank y. Carruthers, 28 U.C. 


Q.B. (Ont.) 578. 

Sale or other disposition of proper- 
ty subject of: 

Bailment see Bailments §§ 67, 
Warehousemen [40 Cyc 445, 
463). 

Conditional sale see Sales § 1342. 

Escrow see Escrows § 29. 

Mortgage see Chattel Mortgages §§ 
284-288. 

Eleeee see Pledges §§ 104 et seq, 270— 
72. 


Wrongful delivery by carrier see 
Carriers §§ 869-379, 384, 393. 

21. Maguyer v. Hawthorn, 2 
71; Neal v. Hanson, 60 Me. 84; 
ley v. Dolbier, 18 Me. 382; 
Penniman, 35 Md. 1638, 6 Am.R. 
Fitchett v. Canary, 14 N.Y.S. 479, 
N.Y.Super. 383 [aff 30 N.E. 868, 
N.Y. 664]. 

22. Dockstader v. Young Men’s 
Christian Assoc., (Iowa) 109 N.W. 
906; Alvord v. Davenport, 43 Vt. 30. 


fa] Contract with widow.—It is 
not a conversion to use property of a 
decedent under a contract of hiring 
entered into with his widow, where no 


Loa 
449, 


Del. 
Rip- 
Winner v. 
3 385; . 

59 
131 


administrator has been appointed. 
Williams v. Crum, 27 Ala. 468. 
23. Jeffries v. Pankow, 229 P. 903, 


112 Or. 439 [aff reh 223 P. 745, 112 Or. 
439]; Calhoun v. Taylor, (Tex.Civ. 
App.) 241 S.W. 579. 

[a] Article made part of real es- 
tate.—It is not a conversion to use an 
article which was converted and made 
part of real estate by defendant's 


vendor. Woodruff, ee Iron Works 


v. Adams, 37 Conn. 

24. Jeffries v. Fae 229 P. 903, 
1V25.Or. 439» aft: rehi2235 Pei745, 1h 
Or. 439]. 

25. Williams v. Melendez, Gano & 
Faye, 127 S.H. 82, 141 Va. 370. 


26. Abasi Bros. v. Louisville & N. 
R. Co., 76 So. 665, 115 Miss. 803, L.R.A. 
1918B 652 [sustaining suggestion of 
error 75650. °756;, DL eMiss. 1497. 

Surrender by carrier in obedience 
to legal process see Carriers § 400. 


27. Halliday v. Nicholas, 34 N.¥. 
S. 104, 13 Mise. 111. 

28. Gray v. Black, (Tex.Civ.App.) 
267 S.W. 291 [rev on other grounds 
(Commn.App.) 280 S.W. 573]. 


22. Lipscomb v. De Long, 249 S.W. 
14, 158 Ark. 24; Breslow v. City of 
Lincoln, 240 N.W. 558, 122 Neb. 895; 
Adams v. Weir, (Tex.Civ.App.) 99 S. 
Wat2Ou 

Placing goods in warehouse by car- 
rier see Carriers § 393 

GOr LGulty C..Gspe is R. nee Vinerate. 
(Tex.Civ.App.) 183 S.W. 10 

31. Liability of, ee "remedies 
against, corporation see Corporations 
SSP UIE Bledel dita 

32. McAllister v. Kuhn, 96 U.S. 8%, 
24 L.Ed. 615; Baker v. Wasson, 53 
Tex. 150; Parsons v. Martin, 11 Gray 
(Mass.) 111. 

83. Thompson v. Toland, 48 Cal. 
99; Atkins v. Gamble, 42 Cal. 86, 10 
Am.R. 282. 

34. Change of: 

Form or condition of mortgaged prop- 

eet see Chattel Mortgages,§§ 283, 
Identity of motor 

Vehicles § 244. 


vehicle see Motor 


35. Atkins v. Gamble, 42 Cal. 86, 
10 Am.R. 282; Dench v. Walker, 14 
Mass. 500; Richardson v. Atkinson, 
Str. 576, 983 Reprint 710. 


[a] Rule applied to change: (1) 
From personal property to real prop- 
erty. Asato vy. Emirzian, 171 P. 90, 
177 Cal. 493; McHntee v. Harrisoh, 
58 N.Y. 654 mem; Fryatt & Camp- 
bell v. Sullivan Co., 5 Hill (N. Ney alaltes 
[aff 7 Hill 529]. (2) In boat requiring: 
a substantial outlay to restore it to 
its former condition. Jackson v. In- 
nes, 121 N.E. 489, 2381 Mass. 558. 


36. Donovan v. Barkhausen 
Co., 227 N.W. 940, 200 Wis. 194. 
[a] Castrating hog is not such a 
change of property as to be proof of 


Oil 
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state,** at least where the conversion was willful 
and with knowledge of the true ownership.*§ 

A sale of the personal property 
of another person is an actionable conversion where 
it is wrongful or unauthorized by law or the con- 
sent of the owner and is in defiance of his rights.*° 
a sale of property by the owner there- 
of is not a conversion*! unless it is in derogation of 


[§ 50] 3. Sale.*® 


Obviously, 


a morteage*? or other lien.** 


Necessity of delivery. A sale, in order to con- 


conversion... Byrne v.. Stout; 15, 211. 
180. 

87. Riddle v.. Driver, 12 Ala. 590; 
Brown v. Sax, 7 Cow. (€N.Y.) 95. 

Measure of damages see infra § 
25% 

3s. Silsbury v. McCoon, 3 N.Y. 379, 


53 Am.D. 307 [rev 4 Den. 
425, 41 Am.D. 753]. 


39. Sale: 
By carrier see Carriers § 393. 
Of property subject of: 
Bailment see Bailments §§ 67, 122; 
Warehousemen- [40 Cyc 449, 463]. 
Conditional sale see Sales § 1342. 


Mortgage see Chattel Mortgages §§ 
284-288, 525. 


_ Pledge Ee Pledges §§ 106, 270-272. 


40. U.S.—Hutchins v. King, 1 
Wall. 53, 17 L.Ed. 544. 
Ala.—Finney v. Studebaker Corp. of 


332, 6 Hill 


America, 72 So. 54,196 Ala. 422; Bar- 
wick v. Rackley, 46 Ala. 402; Mc- 
Coneghy v. McCaw, 31 Ala. 447; 


Whitlock v. Heard, 13 Ala. 776, 48 Am. 
Din tiss 

Ariz.—Stockmen’s State Bank ‘v. 
Merchants’ & Stockgrowers’ Bank, 197 
P, 888) 22vAriz. 354. 

Ark.—Reiff v. Redfield School 
Board, 191 S.W. 16, 126 Ark. 474. 


Cal.—Bancroft-Whitney Co. v. Mc- 
Hugh, 134 P. 1157, 166 Cal. 140; Mier 
v. Southern California Ice Co., "206 P. 
83, 56 Cal.App. 512. 

Conn.—Clark v. Whitaker, 19 Conn. 
319, 48 Am.D. 160. 

T1l.—Roush v. Washburn, 88 Ill. 

5; 

Ind.—Bishplinghoff v. Bauer, 52 
Ind. 519; Stull v. Howard, 26 Ind. 
456; Moore v. Winstead, 55 N.E. 777, 
24 Ind.App. 56; Nickey v. Zonker, 53 
Nee 478i 22 ind, App. 2115s Forti. 
Wells, 43 N.E. 155, 14 Ind.App. 531, 
56 Am.S.R. 316. 

Iowa.—Colby v. W..W. Kimball Co., 
68 N.W. 786, 99 Iowa 321. 

Ky.—Kirkpatrick’s Ex’r v. E. Reh- 
koph Saddlery Co., 137 S.W. 862, 144 
Ky. 129. 

Me.—Ivers, ete., Piano Co. v. Al- 
len, 63 ‘A. 735, 101 Me. 218, 115 Am. 


S.R. 307; Hames v. Trickey, 62 Me. 
126. 

Md.—Thomas v. Sternheimer, 29 
Md. 268. 

Mass.—dJoyce v. Sage Bros. Co., 91 


N.E. 996, 206 Mass. 9; Geneva Wagon 
Cont 6 Smith, 74 N.E. 299, 188 Mass. 
202. 

Mich.—Bryant v. Kenyon, 81 N.W. 
1093, 123 Mich. 151; Baylis v. Cron- 
kite, 39 Mich. 413. 


Mo.—Caldwell v. Ryan, 108 S.W. 
533, 210 Mo. 17, 16 L.R.A.N.S. 494, 124 
Am.S.R. rales 14 Ann.Cas. 314; Mohr 
v. Langan, 63 S.W. 409, 162 Mo. 474, 
85 Am.S.R. 503; Hockaday v. Gilham, 
226 S.W. 991, 206 Mo.App. 132; Thom- 
as Mfg. Co. v. Huff, 62 Mo.App. 124. 
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delivery.‘ 


[$§ 49-50 


stitute a conversion, must be consummated by a 


Conveyance of realty. A conveyance of premises 
is not a conversion of chattels thereon belonging 
to the tenant or to a third person not in possession.*” 
Timber regarded at the time as a part of the free- 
hold is not susceptible of being converted by the 
execution of a deed conveying it.*® 


Preperty previously sold. A vendor who by sale 


Neb.—Jeffery v. Burnham, 192 N.W. 
222, 109 Neb. 733. 


N.H.—Sanborn 
tee 23 Amelie GOs 


N.Y.—Comley v. 
135, 114 N.Y. 161 [aff 53 N.Y.Super. 
516]; Comstock v. Hier, 73 N.Y. 269, 
29 Am.R. 142; Pease v. Smith, 61 N.Y. 
477 [aff 3 Lans. 428]; Salt Springs 
Nat. Bank v. Wheeler, 48 N.Y. 492, 8 
Am.R. 564; Boyce v. Brockway, 31 
N.Y. 490; Wood v. :Proudman, 107 N. 
Y.S._757, 122 App.Div. 826; McEch- 
ron v. Martine, 97 N.Y.S. 951, 111 App. 
Div. 805; Ochs v. Pohly, 84 N.Y.S. 1, 
87 App.Div. 92; Electric Power Co. v. 
New York, 60 N.Y.S. 590, 29 Misc. 48; 
Kruse v. Seeger, etc., Co., 16 N.Y.S. 
529 [aff 15 N.Y.S. 825]; Rightmyer v. 
Raymond, 12 Wend. 51; Williams & 
Chee v. Merle, 11 Wend. 80, 25 Am. 


v. Colman, 6 N.H. 


Dazian, 21 N.E. 


Bye gaan opens v. Burbank, 12 N.C. 
6. 

N.D.—Nesvold v. Gerding, 190 N.W. 
815, 49 N.D. 207. 

Okl.—Federal Nat. Bank vy. McDon- 
ald, 263 P. 105, 129 Oki. 75; Mozley v. 
Coleman, 212 P. 431, 88 Okl.-118. 
cae Barley v. Beegle, 29 Pa.Super. 

oo. 

R.I.—Combination Fountain Co. v. 

Millard, 144 A. 883, 50 R.I. 50. 


S.C.—Gregg v. Columbia Bank, 52 
SUE 195, \02 SC, 45851510) AmieSunen 63a. 


Tenn.—Dunlap Lumber Co. v. Nash- 
ville, 'C: & St. . Ry. Co:; 165° S.W. 
224, 129 Tenn. 163; Barnhill v. Phil- 
lips, 4 Coldw. 1. 


Tex.—Moore v. Carey Bros. Oil Co., 
(Commn.App.) 269 S.W. 75, 39 A.L. 
R. 1247 [aff (Civ.App.) 246 S.w. 1083, 
248 S.W. 470, and motion overr 
(Commn.App.) 272 S.W. 440, 39 A.L.R. 
1247]; Jones v. City Nat. Bank, (Civ. 
App.) 166 S.W. 442; Sandford v. Wil- 
son, 2 Tex.App.Civ.Cas. § 247. 

Vt.—Church v. McLeod, 3 .A. 490, 
oe hae Burnham y, Marshall, 56 

€. , 


Wash.—De la Pole v. Lindley, 230 
P. 144, 131 Wash. 354; Bickford v. 
Hupp, 145 P. 454, 83 Wash. 427; How- 
ard v. Seattle Nat. Bank, 38 P. 1040, 
39 P. 100, 10 Wash. 280. 


Wis.—Lyle v. McCormick Harvest- 
ing Mach. Co., 84 N.W. 18, 108 Wis. 
81, 51 L.R.A. 906; Owen y. Long, 72 
N.W. 364, 97 Wis. 78. 


Eng.—Delaney v. Wallis, L.R. 14 
Ir) 32; > Pigot: v.. Cubley/e150CuBuNes. 
701, 109 H.C.L. 701, 148 Reprint 960; 
Brown v. Hickinbotham, 50 L.J.Q.B. 
426; Van Oppen & Co. v. Tredegars, 
Tess, Kole okt 04. 

Can.—McLean v. Bradley, 2 Can.S. 
(oy 535. 

Alta.—Sanders v. Hedman, 9 Alta. 
L. 18, 19 Dom.L.R. 481, 7 West.Wkly. 
133, 29 West.L.R. 460. 

N.S.—Lewis v. Denton, 19 N.S. 285, 
7 Can.L.T.Oce.Notes 323; Sibley v. 
Sibley, 8 N.S. 325. 


Ont.—McGregor v. Whalen, 31 Ont. 


or otherwise deprives a vendee of property previously 


L. 5438, 6 Ont.W.N. 553; Benedict v. 
Ker, 29 U.C.C.P. 410; Moffatt v. Grand 
Trunk. Raw (We (Coss. ULC: Cibees oe 
Morrison v.\Carrally 1° U.C:EP 
Heffernan v Berry, 32 'U.C.Q.B 
Rathwell v. Rathwell, 

179; Marsh v. Boulton, 
354; Priestman y. Kendri 
Q.B.0.S. 66. 

Sask.—Dofnian v. Crapper, 7 Sask. 
Li 229. 

“When one exercises dominion over 

the goods of another to the extent of 
selling them and assuming to deliv- 
er a good title thereto, the act of sell- 
ing constitutes a conversion. . 
The act of selling denied the plain- 
tiff's ownership and deprived him of 
his property. It is immaterial that 
the sale was made in good faith.” 
Combination Fountain Co. v. Millard, 
144 A. 883, 50 R.I. 50, 

a] Purported sale by one person 
of all property of a certain descrip- 
tion owned by him and located at a 
certain place is a constructive con- 
version where at the time and place 
in question he does not, but another 
person does, own property answerfhg 
the description. Bayley v. Nationai 
Pole Co., 156 P. 867, 90 Wash. 664. 


Liability of buyer see supra § 44. 

Violation by agent of instructions 
see Agency § 3879. 

41. Sandoval v. Eagle Pass Lum- 
ber Co., (Tex.Civ.App.) 248 S.W. 132. 

42. See Chattel Mortgages § 338. 

43. See infra text and note 49. 

44. Md.—Dietus v. Fuss, 8 Md. 148. 


Mass.—Jones v. Goodwillie, 9 N.E. 
639, 143 Mass. 281. 


Mich.—Mills v. Van Camp, 2 N.W. 
938, 41 Mich. 645. 


Tex—San Antonio drm? "Co. fy. 
Deutschmann, 105 S.W. 486, 102 Tex. 
201, 114 S.W. 1174. 


Vt.—Thorp v. Robbins, 33 A. 896, 
68) Vt. 53. 


Eing.—Lancashire Wagon Co. vy. 
Fitzhugh, 6 H.&N. 502, 158 Reprint 
206; Cuckson v. Winter, 2 M.&R. 313, 
17. .C.L, a 


oe 
iS 
Q 


14 Ont. 
App. 166. 

See Ivers, etc., Piano Co. v. Allen, 
63. Ay 735, 107 Me. 218, 115 Am.S.R. 
307 (discussing the point). 
teen Me.—Davis v. Buffum, 51 Me. 
ir ae v. Sichler, 20 Mo.App. 

N.Y.—Huntington vy. Herrman, 98 
N.Y.S. 48, 111 App.Div. 875 [aff 81 N. 
EE. 1166, 188 N.Y. 622]. 

Ohio.—Crawford & Co, v. Hartzell, 
aes (Reprint) 63, 1 Cine.L.Bul. 


Tex.—Shelton v. Piner, 
126 S.W. 65 


46. Berry. v. Hindman, 129 S.W. 
1181, 61 Tex.Civ.App. 291 


Timber as subject of conversion 
generally see supra § 29 


(Civ. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 50-52] TROVER AND 


sold to him is guilty of eonversion,4? and the see- 
ond vendee is also liable where he has sold the goods 
and converted the proceeds to his own use.4§ 


Sale of property in which another has part inter- 
est or lien. A wrongful sale of goods whereby a 


‘person who has a part interest therein, or a lien 


thereon, is deprived of the same, is a conversion 
whether the wrong-doer be an owner of another 
part or a lien- holder,*® or a stranger to the prop- 
erty.5° However, the assignment: of a'chose in ac- 
tion subject to a len does not constitute a con- 
version as to the lien-holder, if the assignee take 
with notice of the lien.°! The satisfaction of a 
lien by an invalid sale of chattels is a conversion ;°" 
but a sale on foreclosure of a lien is not a conver- 
sion where there is due process of law and the owner 
has failed to take the steps provided by law for 
testing the right to the lien in the foreclosure pro- 
ceedings.°? Where a deposit of school land cer- 
tificates amounted not to a pledge but to a mort- 
gage of the depositor’s equitable interest in the 
land, a sale of the certificates at public auction by 


47. Hoskins v. Paddock, 156 S.W. { Necessity 
387, 153 Ky. 728; Walter N. Kelley Co. § 6. 
v. Andrews, 196 N.W. 407, 225 Mich. |] Removal: 


408; Green v. Bennett, 23 Mich. 464; 
Mahaney v. Walsh, 44 N.Y.S. 969, 16 


of asportation see supra 


By tenant in common see Tenancy 
in Common § 201. 
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the holder, although void, was not a conversion.** 


[§ 51] 4. Removal or Asportation.®> A removal 
or asportation of a chattel is not in itself a suffi- 
cient assertion of ownership to constitute a conver- 
sion,°® unless prompted by an intent to deprive the 
owner either of his property or possession.*®’ It is 
not a conversion for one to move from his prem- 
ises, or from one part of his premises to another, 
chattels which the owner has left there either with 
or without license therefor;°* and the removal of 
another’s property out of the state is an unwar- 
ranted assumption of control of the property con- 
stituting a conversion where it is without the con- 
sent of the owner and is not justified by necessity 
or by any warrant whatever.°°® 


[§ 52] F. Detention of Property®°—1. In Gen- 
eral. A conversion may consist of a wrongful de- 
tention of personal property of which another per- 
son is entitled to immediate possession,®! such as 
a detention based on a negation of the owner’s 
rights*? or accompanied by an intent to convert 


58. Cal.—Steele v. 36 


P. 920, 102 Cal. 666. 


Mass.—Shea v. Milford, 14 N.E. 769, 
145 Mass. 525. 


N.Y.—Selner v. 


Marsicano, 


Lyons, 110 N.Y.S. 


App.Div. 601; Caywood v. Van Ness, ’ i : 
26 N.Y.S. 379, 74 Hun 28 [aff 40 N.E.| Of automobile from street by police ea v. Ryder, Edm.Sel. 
163, 145 N.Y. 6001; Koon y. Brinker- officer see Motor Vehicles § 244. se e Sigats se 

hoff, 39 Hun (N.Y.) 130; Tompkins] 56, State v. Staed, 72 Mo.App. 581: 598, Soa te 79 P. 


Kiel Marble Co. v. Bockman, 154 N.Y.|Niemetz v. St. 


S. 196, 90 Mise. 700; McGregor v. ‘ é 
apie 219 One. 51 COMOnt WONG] cores oc? OM Appiebe, 
558; McNeill v. Haines, 17 Ont. 479. 502: 

Resale by conditional seller see|2 Rev.Rep. 
Sales § 1391. [al] 


Louis Agricultural, 


Co. v. Farley, 54 N.Y.S. 998, 25 Misc. 
Houghton v. Butler, 4 T.R. 364, 
411, 100 Reprint 1066. 


Single act (1) of removing a 


N.S.—Seaman v. Cutter, 8 N.S. 455: 


On the other hand, any asportation 
of a chattel for the use of defendant 
or some third person is a eonversion 
of it. FWitchett v. Canary, 14 N.Y.S. 


O. J. Gude 


48. Northwestern State Bank v. 
Silberman, 154 I’. 809, 83 C.C.A. 525; 
Hayes v. Carter, 7 Newfoundl. 1. 


49. U.S.—Terry v. Bamberger, 23 
¥F.Cas.No. 13,837, 14 Blatchf. 234, 44 
Conn. 558 fant 103 U.S. 40, 26 L.Ed. 
ott. 

Cal.—Fette v. Lane, 37 P. 914. 

Dak.—Lloyd v. Powers, 22 
492, 4 Dak. 62. 

Ky.—Coffey v. Wilkerson, 1 Metce. 
101. 


N.W. 


Md.—Weems v. Stallings, 2 Harr. 
&J. 365. 

Vt.—Holden v. Gilfeather, 63 A. 144, 
78 Vt.-405; Turner v. Waldo, 40 Vt. 
51; Vickery v. Taft, 1 D.Chipm. 241. 


EKng.—Fenn v. Bittleston, 7 Exch, 
152, 155 Reprint 895, 


Sale by tenant in common see Land- 
lord and Tenant § 1950; Tenancy in 
Common § 198. 


50. Collins v. Ayers, 57 Ind. 239. 
51. Comfort v. Creelman, 53 N.W. 
1157, 52 Minn. 280. 
Ala.—Banks v. Windham, 62 


52. 
So. 297, 7 Ala.App. 616. 
Mass.—Briggs v. Boston, etce., 
6 Allen 246, 83 Am.D. 626. 
N.H.—Thompson v. Currier, 24 N. 
Ei, 237. 
Or.—Swank v. Elwert, 105 P. 901, 
55 Or. 487. 


Co. 


Alta.—Prinneveau v. Morden, 6 Al- 
ta.L. 52. 
Premature sale by pawnee see 


Pawnbrokers § 45. 


53. Fitzgerald Trust Co. v. Burk- 
hart, (Ga.App.) 77 S.E. 7. 

54. Mowry v. Wood, 12 Wis. 418. 

55. Cross references: 


chattel independent of any claim over 
it in favor of the person making the 
removal or any one else does not 
amount to a conversion thereof. 
American Union Tel. Co. v. Middle- 
ton, 80 N.Y. 408; McCormick v. Penn- 
sylvania Cent. R. Co., 80 N.Y. 353. 
(2) Where defendants, claiming un- 
der authority from the owner of land 
on which plaintiffs were conducting 
a refreshment stand, forcibly and 
wrongfully removed plaintiffs’ chat- 
tels from the land and deposited them 
a short distance away, and exercised 
no further acts of dominion, it did not 
amount to a “conversion.” The court 
said: “From the time that it was set 
down there by the defendants noth- 
ing prevented the plaintiffs from tak- 
ing immediate possession of it. They 
were practically assured by the de- 
fendants that the only interference 
which they had to apprehend from 
them was the prevention of their use 
of this property in the spot in the 
highway where the plaintiffs insisted 
upon using it. In my judgment, such 
an interference with the property, al- 
though it was beyond doubt an aspor- 
tation of the goods, was not a ‘con- 
version.’ Such asportation was not 
done with any intent to assert any 
right in the chattels or to deny any 
title of the owner, nor did it have the 
effect of destroying the chattels or 


altering their nature. It was not, 
therefore, a ‘conversion’ of them.” 
Hammond v. Sullivan, 99 N.Y.S. 472, 


473, 112 App.Div. 788. 


57. Cal.—Rogers v. Huie, 2 Cal. 
571, 56 Am.D. 363. 
Mass.—Strickland v. Barrett, 20 


Pick. 415. 
Mo.—Sparks v. Purdy, 11 Mo. 219. 


Eng.—Foulds v. Willoughby, 8 M.& 
W. 540, 151 Reprint 1153. 


N.B.—Donald vy. Fulton, 39 N.B. 9. 


479, 59 N.Y.Super. 383. 


59. Fitchett v. Canary, 14 N.Y.S. 
479, 59 N.Y.Super.Ct. 383 [aff 30 N.E. 
868, 1381 N.Y. 664]. 

60. Cross references: 

Failure of bailee to deliver see Bail- 
ments § 122 Warehousemen [40 
Cyc 441]. : 

Retention of: 


Collateral after payment of 
see Pledges § 181. 


ee ri see Motor Vehicles 


debt 


61. Pierpoint v. Hoyt, 182 N.B. 235, 
260 N.Y. 26. 

62. Alaska.—Davison  v. aska 
Banking Co., 5 Alaska 683, 686 ee 
Cyeilt 

Ark.—Boothe v. Hstes, 16 Ark, 104. 

Cal.—People v. Van Ness, 21 P. 554, 
79 Cal. 84, 12 Am.S.R. 134 

Me.—Whiting v. Wii eine 87 A, 381, 
111 Me. 13, 15 [cit Cyc]. 

Mo.—Dusky v. Rudder, 80 Mo. 400; 
Banking House v. Brooks, 52 Mo.App. 
364. 


N.Y.—Carroll v. Mix, 51 Barb. 212; 
Moore v. Prentiss Tool, ete, Co., 15 
N.Y.S. 150; 59 N.Y.Super. 516. Laff 30 
N.E. 736, 1383 N.Y. 144]; Richmond vy. 
Soportos, 18 NvY.S. 433; Bristol v. 
Burt, 7 Johns. 254, 5 Am.D. 264. 


N.C.—Porter v. Alexander, 141 S.B. 
348, LOD IN. C.9 5. 


R.I.—Nelsen v. Cowell, 
45 R.I. 465. 


Tex.—Gaw v. Bingham, (Civ.App.) 
107 S.W. 931. 


“Retaining personal property in de- 
nial of the owner’s right is no less a 
conversion than is wrongfully taking 
or destroying it, the detention consti- 
tuting an unwarranted assumption of 
title.” Porter v. Alexander, 141 S.B. 


123 A. 897, 


40 [65 C.J.] 


the property to the holder’s own use,°* 
tion or nondelivery, without legal exeuse, after de- 
mand for delivery has been made by the person 
entitled to possession or his duly authorized agent,°* 
or after the owner has aecepted a tender of the 
property by the person in possession thereof.*® 


TROVER AND CONVERSION 


or a deten- 
defendant. 


wali 


On | by defendant.7° 


the other hand, a mere detention of another’s chat- 


tels which rightfully came into one’s possession is 
a rightful deten- 
tion is, of course, not a conversion ;°* and obviously 


not an actionable conversion ;°° 


Hiclee) GLENS INCL, 105 

fa] Denial of use.—Where plain- 
tiff stored a rice mixer in defendant’s 
warehouse under an agreement that 
it might be used in storage, defend- 
ant’s ‘refusal to permit such use con- 
stituted conversion if plaintiff had not 
forfeited its right to use by default 
in rents, but if he had, and _ subse- 
quently ‘tendered rents, ‘the right of 
action acerued when the machine 
eould have been set in another place. 

Ost Warehouse Co. v. Imperial Rice 

., (Tex.Civ.App.) 164 S.W. 396. 

a Whiting v. Whiting, 87 A. 381, 
Hie Mek a3, 250 cit Cyc]. Nelsen v. 
Cowell, 123 A. 897, 45 R.I. 465. 

64. U.S.—Allen v. Caden. ined: 
Cas.No. 233, 1 Wash.C.C. 17 

Ala.—Fryer v. McRae, 8 fas 187. 

Cal.—Nordin v. First Trust & Sav- 
ings Bank of Pasadena, 6 P.(2d) 92, 
118 Cal.App. 697. 

Conn.—Thompson v. Rose, 16 Conn, 
71, 41 Am.D. 121. 

Del.— Vaughan v. 
256. 

Ga.—Chambless v. Livingston, 51 8S. 
EB. 314, 123 Ga. 257. 

Ind.—Coffin v. Anderson, 4 Blackf. 
395. 

Ky.—Brown v. Noel, 52 S.W. 849, 21 
Ky.L. 648. 

Md.—Miller v. Grove, 18 Md. 242. 


Webster, 5 Del. 


Mass.—Kinder v. Shaw, 2 Mass. 
398. 

Mich.—Donlin v. McQuade, 28 N. 

114, 61 Mich. 275; Weldon v. 


Lytle, 18 N.W. 533, 53 Mich. 1. 


Minn.—Alexander v. Ward, 148 N. 
Werizo ea teo linn: 340): Boxell v. 
Robinson, 84 N.W. 635, 82 Minn. 26; 
Latusek v. Davies, 82 N.W. 587, 79 
Minn. 279; Fletcher v. Neudeck, 14 
N.W. 513, 30 Minn. 125. 


Mo.—Denvir v. Crowe, 9 S,W.(2d) 
957, 321 Mo. 212; Foster Woolen Co. 

Wollman, 87 Mo.App. 658; State 
% Staed, 65 Mo.App. 487; Sherman v. 
Commercial Printing Co., 29 Mo.App. 
3. 

N.J.—Wykoff v. Stevenson, 46 N. 
J.Law 326. 

N.Y.—Salomon y. Sternfield, 7 N.E. 
47, 102 N.Y. 665; Smith v. Frost, 70 
N. Y. 65 [aff 42 N. Y. Super. 87]; Palmer 
v. Hussey, 59 N.Y. 647 mem [aff 65 
Barb. 278]; Western Transp. Co. v. 
Barber, 56 N.Y. 544; Pacific Coast 
Borax Co. v. Waring, 112 N.Y.S. 458, 
128 App.Div. 66; Jackson v. Moore, 
SION Yass 0 94 App.Div. 504; Heine 
v. Anderson, 9 N.Y.Super. 318; Bas- 
sett v. Spofford, 2 Daly 432 [aft 45 N. 
VWo-3875, 6 AmsRLOlis* Smith v. Hart, 
&8 D N.Y.S. 1127, 34 Mise. 214; Halbran 
vy, Gray, 55 N.Y.S. 501, 25 Mise. 693 
Hoon 51 NvY.S. 1142, 23 Misc. 771): 


oodsell Fruit Co. v. Greco, 53 N.Y.S. 

5, 24 Misc. 403; Lopard v. Symons, 
85 N.Y.S. 1025; Montanye v. Mont- 
gomery, 19 N.Y.S. 655. 


N.C.—McDaniel v. Nethercut, 53 N. 


Cros 


N.D.—Henney Buggy wie v. Hig- 
amyGeeNe Wa Odi ENED S45 s 


Okl.—Oklahoma City v. 
ardson Lumber Co., 39 P. 
Ok1. 5. 


Or.—Gregory v. Oregon Fruit Juice 
Col, 164, P3728, 84 Ore 199. 

Pa.—Jacoby v. Laussatt, 6 Serg.& 
R. 300; Skubisz v. Gunther, 62 Pa. 
Super. 487; Alexander v. Goldstein, 13 
Pa.Super. 518; McKay v. Pearson, 6 
Pa.Super. 529, 41 Wkly.N.C. 516. 

S8.C.—Alexander H. Abrahams & Co. 
v. Southwestern R. Bank, 1 S.C. 441, 
tah 33; Dealy v. Lance, 29 S.C.L. 


Vt.—Doherty v. Madgett, 2 A. 115, 
58 Vt. 323; Alvord v. Davenport, 43 
Vt. 30; Sibley v. Story, 8 Vt. 15. 


Eng.—Clendon y. Dinneford, 5 C.&P. 
18, 24 B.CiL. 429: Sharp -v. Pratt; 3 
C.&P. 34, 14 E.C.L. 437; Cannee v. 
Spanton, 7 M.&G. 908, 49 E.C.L. 903. 


Ont.—Katzman vy. Mannie, 46 Ont. 
L. 121; Polson v. Degeer, 12 Ont. 275; 
Macklem v. Durrant, 32 U.C.Q.B. 98; 
White v. Batty, 23 U.C.Q.B. 487. 


[a] Wages.—Where an employee 
assigns wages for a particular period 
and covenants that if he should at any 
time receive the same he will do so 
solely as the servant of the assignee 
and that he will immediately deliver 
them to the assignee, he becomes lia- 
ble for conversion upon failure to pay 
over to the assignee on demand. Far- 
relly v. Hubbard, 43 N.E. 65, 148 N.Y. 
592. 


{b] Plaintiff’s assignor delivered 
certain typewriters to defendants, to 
be used as samples in furthering type- 
writer sales in France during the 
term of a sales contract, and after 
the expiration thereof, plaintiff’s as- 
signor mjade various requests for 
their return, without result. It was 
held that defendants’ refusal to re- 
turn constituted a conversion. 
Beardsley v. Benders, 123 N.Y.S. 35. 


[ce] Demand and refusal are prima 
facie proof of conversion. Layman 
v. F. EF. Slocomb & Co., 76 A. 1094, 23 
Del. 403. 


Demand and refusal generally see 
infra §§ 56-84. 


65. Southern Oil Corporation v. 
Waggoner, 276 F. 487 [cert den 42 S. 
Ct. 382, 258 U.S. 626, 66 L.Ed. 798]. 


66. Alaska. vison v. Alaska 
Banking Co., 5 Alaska 683, 686 [quot 
Cyo|, 

Me.—Whiting v. Whiting, 
881, 111 Me. 13, 15 [cit Cyc]. 

Mass.—Dean y. Lindsey, 

4. 


T. M. Rich- 
386, 3 


87 A. 


16 Gray 


Neb.—Cummins vy. People’s Bldg., 
ete., Assoc., 86 N.W. 474, 61 Neb. 728 


N.Y.—HEmmet v. City of New York, 
148 N.Y.S. 640, 163 App.Div. 608 [aff 
113 N.E. 1055, 218 N.Y. 666]; Geisler 
v. David Stevenson Brewing Co., 111 


[§ 52 


trover cannot be based on an alleged detention by 
where plaintiff holds. the property,°* 
the property is in the hands of a third person 
and has never been in the possession of defend- 
or it is simply missing, rather than detained 


Invalid or rescinded contract. Trover will lie for 
the detention by defendant of property which he 
obtained under an invalid or illegal contract’! of 


N.Y.S. 56, 126 App.Div. 715; Krakow- 
er v. Krakower, 79 N.Y.S. 619, 79 App. 


Div. 633; County Armagh Ladies’ 
Social, etce., Assoc. v. Lennon, 102 N. 
Yessno22- 

R.I.—Nelen v. Cowell, 123 A. 897, 
45 R.I. 465. 

S.C.—Steele v. Williams, 23 S.C.L. 
16, 31 Am.D. 546. 

Eng.—England v. Cowley, L.R. 8 
Exch. 126; Gunton v. Nurse, 5 Moore 


C.P. 259, 
1039. 


, Ont.—Keith v. McMurray, 27 U.C. 
C.P. 428. 


Sask.—Stuart v. Fuller, 70 Dom.L. 
lees a 


6 E.C.L. 222, 129 Reprint 


[a] Absence of condition or de- 
mand.—Where possession of person- 
alty was obtained by defendant law- 
fully or without fault and without 
condition, and no demand was made 
by plaintiff for the property, there 
was no conversion. San Antonio & A. 
Ps Ry. Co... Smiths \( hex Civ App 
171 S.W. 282. 


[b] Retention by husband of 
wife’s money intrusted to him is not 
a conversion for which trover can be 


maintained. Matter of Frazer, 92 
N.Y. 239 [aff 27 Hun 401]. 
[ec] Delay in delivery.—(1) Mere 


delay in making a full and complete 
delivery of all fixtures sold, which 
are subsequently wholly taken pos- 
session of by the buyer, is not an 
act of conversion. Western Maryland 
Dairy v. Maryland Wrecking & Equip- 
ment Co., 126 A. 135, 146 Md. 31855 (2) 
Delay in delivery by bailee see Bail- 
ments § 97. 


67. National Bond & Inv. 
Moss, 263 Ill.App. 187; 
Fletcher, 3 N.W. 162, 
32 Am.R. 170. 


[a] Retention by owner.—(1) 
Trover will not lie against a person 
for rightfully retaining possession of 
his own property notwithstanding a 
promise made by him, without con- 
sideration, on obtaining possession, 
to give up possession to plaintiff at a 
subsequent date. Comstock v. Fletch- 
er, 3 N.W. 162, 41 Mich. 625, 32 Am.R. 
170. (2) A person who has pur- 
chased property from another person 
having title thereto does not convert 
it by retaining it and appropriating it 
to his own use. Wilkirson v. Brad- 
ford, (Tex.Civ.App.) 154 S.W. 691. 


68. Wright v. Myers, 174 N.W. 883, 
43 N.D. 375. 


69. Landers, Frary & Clark v. Ful- 
ton Metal Co., 165 N.Y.S. 229. 


70. Vulcan Asbestos Mfg. Co. v. 
Flatow, 149 N.Y.S. 945, 87 Misc. 324. 


71. Tomlinson v. Bennett, 59° S.m: 
37, 145 N.C. 279; Uvalde Nat. Reels Vv. 
Dockery, (Tex. Civ. App.) 83 S.W. an 
Hargreaves v. Hutchinson, 2 A.&E. 

29 E.C.L. 28, 111 Reprint 5; npceoRiEe 
v. Attenborough, 7 Bing. 97, 20 E.C.L. 
52, 181 Reprint 37. 


Cosme 
Comstock vy. 
41 Mich. 625, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 52-59] 
sale’? or a contract that has been rescinded.7? 
Effect of legal proceedings. The levy of an at- 


tachment on property in one’s possession is a legal 
excuse for refusing to deliver it to the owner.‘ 
An action of trover may be brought for the failure 
to return property to a person who has reeovered 
a judgment establishmg his ownership and right 
to possession’® in a replevin suit against him." 

[§ 53] 2. To Permit Investigation of Title or 
Right to Possession.** <A bona bee reasonable de- 
tention of goods by one who bas assumed, or is 
charged with, some duty feciedting them,’ for the 
purpose of ascertaining their true ownership, or 
of determining the right of demandant to receive 
them, will not sustain an action for conversion.*® 
Such a defense will be of no avail, however, if 
plaintiff’s title is admitted,’® or any other reason 
is advaneed for the detention alleged.** 


72. Strauss v. Schwab, 16 So. 692, 
104 Ala. 669. See Dodson v. Harris, 
10 Ala. 566 (discussing the point). 


[a] Knowledge of seller’s lack of 


TROVER AND CONVERSION 


113, 124 Iowa 401 (where there are ad- 
verse claimants a refusal to 
even to the true owner 
Which one claims no interest what- 


(65 C.J.J 41 


[§ 54] 3. To fnforce Payment or Reimburse- 
ment. Where property was detained for the al- 
leged purpose of enforcing payment or restoration 
cf the purchase price, or reimbursement of expenses 
incurred in connection with the property, trover’ 
will lie where the possession was wrongful,®? the 
amount due was tendered,*®*® or the claim ope reim- 
bursement was not communicated when a demand 
for the property was made,** but not where the 
possession was rightful®® and there was no legal 
tender of the amount due.*® 


[§ 55] 4. Preventing Removal of Property.** A 
wrongful prevention of the removal of chattels 
by an owner who has the right of immediate pos- 
session thereof is a conversion,®® whether accomp-- 
lished by forbidding’® or refusing to allow®® it, 
force and violence,®! threats,®? locking up the 
goods,®? or requiring the performance of a condi- 


; 80 Reprint 1143. 
deliver] N.S.—Webber v. Cogswell, 11 N.S. 
property in| 47: 


[a] Molding by virtue of statutory 


title —Where one purchases personal 
property with knowledge that the 
seller has no title, his retention of 
the property as against the true own- 
er is42a conversion. Hall v.. C.J: 


Roehr & Co., 78 S.E. 481, 12 GaApp. 
803. 
73. Intner v. Emery, 174 N.Y.S. 


150; Hellerman v. Schantz, 112 N.VY.S. 
1083. 


Failure of seller to return purchase 
mouxey notes on rescission of contract 
of sale see Sales § 281. 


74, Fletcher v. Fletcher, 7 N.H. 
452, 28 Am.D. 359; Verrall v. Robin- 
son, 2 C.M.&R. 495, 4 Dowl.P.C. 242, 
1 Gale 244, 5 Tyrw. 1069. 


75. Jackins v. Bacon, 218 P. 1027, 
63 Cal.App. 463. 


76 Wyman v. Bowman, 71 Me. 121; 
Asher v. Reizenstein, 10 S.E. 889, 105 
N.C. 213; Woody v. Jordan, 69 N.C. 
189. 


ever is at most a technical conversion 
only). 

[a] Detaining goods during pend- 
ency of action which adjudicates their 
ownership is not unreasonable. Milis 
v. Britton, 29 A. 231, 64 Conn. 4, 24 
L.R.A. 536. 


[b] Property of decedent’s estate. 
—A custodian of funds earmarked as 
the property of a decedent’s estate 
which came to the administrator as 
surplus from land sold in another 
state was not guilty of conversion in 
not delivering them to heirs after the 
death of the administrator. Wolfe v. 
Lewisburg Trust & Safe Deposit Co., 
158 A. 567, 569, 305 Pa. 583,/381 A.L.R. 
660 (‘it is asking too much of that 
eustodian to assume the liability in- 
cident to paying them out without an 
adjudication of the estate through the 
proper statutory channel where all 
possible interests may appear and be 
heard’). 


80. Doty v. Hawkins, 6 N.H. 247, 
25 Am.D. 459. 


innkeeper’s lien.—Donaldson v: Wel- 
lington Hotel Co., 175 Ill. App: 623: 


[b] Detention by buyer, under 
rescinded contract, until restoration 
of consideration.—C. lL. Flaccus Glass 
Co.: v. Albey-Ferguson Co., 102 S.W. 
31 Ky.L. 552; Hickman vy. Ald- 
(Tex.Civ.App.) 21 S.W.(2d} 


[c] What law governs.—Defend- 
ant’s right to detain property under 
a claim of lien is governed by the law 
at the time of the demand. Robinsom: 
Me ep ian AT ONGY  SwlQ8e.) Zia Mise. 


86. Donaldson v. Wellington Hotek 
Co., 175 Ill.App. 623; May v. Anthony, 
(Tex.Civ.App.) 151.\S/W: 6025 Win-= 
chester v. Busby, 16 Can.S.C. 336. 


8&7. Prevention of removal ofr 
Improvement see Improvements § 13. 
Tenant’s property by landlord see 

Fixtures § 126; Landlord and Ten- 

ant § 683. 


77. Retention by finder until owner 
furnishes proof of ownership see 


Finding Lost Goods § 16. 81. 


Watt v. Potter, 


29 F.Cas.No. 88. See cases infra notes 89-94. 


f 4 17,291, 2 Mason 77; Ingalls v. Bulkley, 89. Collins v. Manning, 1 N.Y.S& 

78. Sherman v. Commercial Print-|15 Ill. 224; Smith v. Texas, etce., R.| 204; Youree v. Bradley, (Tex.Civ: 

ing Co., 29 Mo.App. 31; Schoenborn v.| Co., 108 S.W. 819, 101 Tex. 405. App.) 275 S.W. 410; Gaw v. Bingham, 

Williams, PA Aad 992, 83 Mont. 477; 82. Dunn v. Barish, 166 N.E. 912 (Tex.Civ.App.) 107 S.W. 931; Leonaré 

Farming Corporation v. Balczevert 32 Ohio App. 310; Lempriere v. Pas.| Vv: Belknap, 47 Vt. 602; Dixom v. Dal- 
pane Pek N.W. 911, 113 eb, }} ley, 2 T.R. 485, 100 Reprint 262. Dyvn ISLE. OsB a (Onion tos 

[a] Retention under improper [a] Rule applied.—(1) It is a 

Ala.—Bolling vy. Kirby, 7 So. tt conversion to prohibit an owner fron: 


79. 
914, 90 Ala. 215, 24 Am.S.R. 789. 


Mich.—Felcher v. McMillan, 61 N.| 
W. 791, 103 Mich. 494; Flannery v. 


claim of lien.—Fischnaller v. 
| man, 9 P.(2d) 378, 167 Wash. 367. 


83. Wright v. Frank A. Andrews 
Co., 98 N.E. 798, 212 Mass. 186. 


Suss- 
going on one’s premises to carry away 
property which has been duly de- 
manded (Nichdls v. Newsom, 4 N.C. 


Brewer, 33 N.W. 522, 66 Mich. 509; , 17, 6 N.C. 302) (2) and unquestionably 
Wood v. Pierson, 7 N.W. 888, 45 Mich. 84. Boardman v. Sill, 1 Campb. 410] so if the prohibition is coupled with 
Arlee One) ee v. Morgan, 23 U.C.C.P.|a claim oy paeeet or ownership (Mon- 
Beh . 3 nt. x tague v. Peters, 7 Ky.L. 442; Erskine 

Mo. Sartin v. Saling, 21 Mo. 387. ay fe Seman NY: Soon oh Geek 96 Me. 57: 
Depre arming |) Corvorattow iN piios 82 Hy t96, 87. C.C,A) 17h Woodis v. Jordan, 62 Me. 490; Town 


Bridgeport Bank, 202 N.W. 23 


Neb. 323 [quot Cyc]. 

N.H.—Stahl v. Boston, etc., R. Co., 
SieAS Con Cn IN. Ee, fs. ERODINSON A Ve 
Burleigh, 5 N.H. 225. 


911, 
94 S.W. 932, 


Ark.—Martin v. Houck Music Co., 
79 Ark. 95. 


Il1l.—Donaldson v. Wellington Hotel 
Co.; 175 IlApp. 623. 


v. Hazen, 51, N.H. 596; 
Way, 56 Barb. (N.Y.) 188). 


90. Lewis v. Ocean Nav., ete., Go. 
125 N.Y. 341, 26 N.B. 301; ‘Yorkshire. 
Ice Co. v. Flanagan, 163 N.Y.S. 272: 


Sherman Vv. 


N.Y.—Ball v. Liney, 48 N.Y. 6, 8 Mass.—Plumer v. Brown, 8 Metc.| 176 App.Div. 536; Goldman v. Karger. 
Am.R. 511 [rev 44 Barb. 505]; Rog-| 578. WU INGYeS2 5 
ers Naser, 34 N.v. 463; (Carroll vi An , : d 
Mix, 51 Barb. 219. pik iis Pie v. Varney, 5 A. 457, afi Kirby v v. Porter, 125 A. 4%, 144 
N.C.—Dowd v. Wadsworth, 13 N.C.| N.y.—Jackson v. Fuller, 97 N.Y.S. 
130, 18 Am.D. 567. 975; Bissell v. Pearse, 21 How.Pr. eve ee bry BDF ool 
Tex.—Blankenship v. Berry, 28 Tex. | 130. N.C. 76; Crocket & Woodson v. Beaty. 
448. 2 Lass .C.—Parkerson vy. Simons, 27 S.C.L. | 8 Lumphr. (Tenn.) 20. 
Eng.—Hollins v. Fowler, L.R. 7 H.L. ms E 
NG ee v. London, ete., R. Co., Rak cary v. Anthony, (Civ.App.) Osea Coane I Sa ce ane 
ab.&EB. a : - 3 : i 
i 2 : . Ill.App. 386; Preble v. H. Rs 
See Stroup vy. Bridger, 100 N.W. Eng.—Isaack vy. Clark, 2 Bulstr. 306, ' 75, 117 Or. 306. - bia Ramee 
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tion. which is not enforceable at law against the 


owner of the property.°4 


[§ 56] G. Demand and Refusal*—1. Necessity of 
Demand and Refusal—a. As against Original Taker 
—(1) In General. It is the general rule that, where 
some other independent act of conversion can be 
shown, there is no necessity for a demand for per- 
sonal property by the person claiming ownership 
or right to possession, and a refusal by the original 


94. Herling v. Graef, 167 N.Y.S. 
1058; Kolp v. Prewitt, (Tex.Civ.App.) 
9 S.W.(2d) 490; Hearn v. Bitterman, 
(Tex.Civ.App.) 27 S.W. 158. 


95. Ala.—Bradley v. 
Adm’r, 73 Ala. 70. 

Ga.—Merchants & Miners Trans- 
portation Co. v. Moore & Co., 52 S.E. 
802, 124 Ga. 482; Rushin v. Tharpe, 
15 S.E. 830, 88 Ga. 779; Robinson v. 
McDonald, 2 Ga. 116; Herndon v. 
‘Chamberlin, 125 S.E. 780, 33 Ga.App. 
253; Securities Trust Co. v. Marshall, 
118 S.E. 478, 30 Ga.App. 379; Beasley 
v. Central of Georgia Ry. Co., 116 S.E. 
227, 29 Ga.App. 584; Sappington v. 
Rimes, 95 S.E. 316, 21 Ga.App. 810; 
Young v. Durham, 84 S.E. 165, 15 Ga. 
App. 678; Citizens’ Bank v. Peeples, 
74 S.E. 303, 10 Ga.App. 703. 


Tll— Union Stoek Yard & Transit 
Co. v. Mallory, Son & Zimmerman Co., 
41 N.B. 888, 157 Ill. 554, 48 Am.S.R. 
341 [rev 54 Ill.App. 170]; Bruner v. 
Dyball, 42 Ill. 34. 


Ind.—Cumberiand Tel., etc., Co. v. 
Taylor, 88 N.E. 631, 44 Ind.App. 27. 


Harden, 


Minn.— Brandenburg v. Northwest- 


ern Jobbers’ Credit Bureau, 151 N.W.., 


_ 134, 128 Minn. 411, L.R.A.1915D 474; 
Hogan v. Atlantic Elevator Co., 69 N. 
W. 1, 66 Minn. 344; Adams v. Castle, 
67 N.W. 637, 64 Minn. 505. 


Mo.—-Citizens’ Bank of Sikeston v. 
Scott County Milling Co., 243 S.W. 
433, 210 Mo.App. 603; Siff v. Jackson, 
172 S.W. 1169, 187 Mo.App. 141; Ward 
v. Morr Transfer & Storage Co., 95 S. 
W. 964, 119 Mo.App. 83. 


N.H.—Porrell v. Cavanaugh, 41 A. 
860. 69 N.H. 364. 


N.Y.—MacDonnell v. Buffalo Loan, 
etes, Co, 8b. N.B: 801,” 193 N.Y... 92: 
Smith v. Smalley, 46 N.Y.S. 277, 19 
App.Div. 519; Collins v. Ralli, 20 Hun 
260. 


N.D.—Rolette State Bank v. Minne- 
aa Elevator Co., 195 N.W. 6, 50 N.D. 
141. 


Pa.—Fidelity Title & Trust Co. v. 


Hirst Nat’ Bank, 121 A. 505, 277° Pa. 
401. 


vVt.—Lathrop v. Lawson, 121 A. 438, 
96 Vt. 513. 

Wyo.—Cronberg Bros. v. Johnson, 
208 P. 446, 29 Wyo. 11. 

96. Ala.—Dent & Cade v. Chiles, 
5 Stew.&P. 383, 26 Am.D. 360. 

Iowa.—Brown v. Dubuque Altar 
Mfg. Co., 144 N.W. 613, 163 Iowa 343. 


Mich.—Daggett v. Davis, 18 N.W. 
548, 53 Mich. 35, 51 Am.R. ‘91. 


Wis.—Lander y. Bechtel, 13 
483, 55 Wis. 598. 

Eng.—Agars v. Lisle, Hutt. 10, 123 
Reprint 1063;. Isaack v. Clark, 2 
Bulstr. 306, 80 Reprint 1143. 

See cases supra note 95, for various 
statements recognizing the rule. 


[a] Reason for rule.—(1) “The 
office of a demand is evidential and 
not creative. It is the act of the par- 


N.W. 


TROVER AND 


CONVERSION 


[§§ 55-56 


taker thereof to deliver it, in order to show a con- 


version of the property.®® This is because a demand 


plained.’ 


ty in possession in opposition to the 
rights of the owner that constitutes 
conversion. The demand and refusal 
to deliver is the evidence which shows 
the holding of the party in posses- 
sion to be in opposition to the rights 
of the owner, When the character of 
the holding of the party in possession 
is already ascertained or can be 
shown without demand being made, 
then a demand would serve no use- 
ful purpose, and is not a necessary 
prerequisite to the right to maintain 
a suit for conversion.” Citizens’ Bank 
of Sikeston v. Scott County Milling 
Co., 243 S.W. 433, 210 Mo.App. 603, 
611. 

97. Ala.—Butler v. 
300, 80 Ala. 436. 


_ Alaska.—Davison v. 
ing Co., 5 Alaska 683. 3 
Ark.—Ray v. Light, 34 Ark. 421. 
Cal.—Atwood v. Southern Califor- 
Be Tee Co., 218 BP: 2838, 63: (Cal. App: 
Conn.—Thompson v. Rose, 16 Conn. 

TL, 41 = Ama s o271; 


Ga.—Farrar Lumber Co. v. Pick- 
ering, 95 S.H. 1001, 22 Ga.App. 404. 


Ill.— Sturges v. Keith, 57 Ill. 451, 11 
Am.R. 28; Sprague’s Collecting Agen- 
cy v. Spiegel, 107 Ill.App. 508. 

Ind.—Cumberland Telephone & Tel- 
egraph Co. v. Taylor, 88 N.E. 631, 44 
Ind.App. 27. 


Me.—Weston v. Carr, 71 Me. 356. 


Mass.—Folsom v. Manchester, 
Cush. 334. 


Mo.—Huxley v. Hartzell, 44 Mo. 
370; Handlan Buck Mfg. Co. v. Stave 
Electrical Co., 168 S.W. 785, 184 Mo. 
App. 247. 


N.Y.—Boyle v. Roche, 2 E.D. Smith 
335; Delaware Bank v. Smith, 1 Edm. 
Sel.Cas. 351; Lockwood v. Bull, 1 Cow. 
322, 13) Am.D. 539. 


R.I.—Singer Mfg. Co. v. King, 14 R. 
il, © oa ale 


Tenn.—Garvin  v. 
Humphr. 16. 

Wyo.—De Clark v. Bell, 65 P. 852, 
10 Wyo. 1. 

Eng.—Isaack v. Clark, 2 Bulstr. 
306, 80 Reprint 11438; Golightly v. 
Reynolds, Lofft 88, 98 Reprint 547. 

98. Fla.—Hickox v. Anderson, 19 
Fla. 615. 

Iowa.—Brown v. 
Miz: Co; 


La.— pe 
A. (Orleans) 3. 

Md.—-Dietus v. Fuss, 8 Md. 148. 

Mass.—-Magee vy. Scott, 9 Cush. 148, 
55,.Am.D. 49. 


N.Y.—Osgoodby v. Liemberner, 22 
Alb.L.J. 114; Feltman v. Gulf Brew- 
ery, 42 How. Pr. 488. 


Tenn.—Garvin Vv. 
Humphr. 16. 


99. U.S.—J. G. White & Co. v. 
Ball Engineering Co., 298 F. 709 [aff 
283 F. 496, and cert den 44 S.Ct. 639, 


Jones, 2 So. 


Alaska Bank- 


11 


Luttrell, 10 


Dubuque Altar 
144 N.W. 613, 163 Iowa 343. 


Luttrell, 10 


and refusal are ordinarily treated as merely evi- 
dence of conversion,®?® making a prima facie case,°®* 
and becoming conelusive if not rebutted or ex- 
Since a demand and refusal is but one 
means of showing that there has been a conver- 
sion, it is not necessary when there has been a 
a wrongful taking,®® acquisition of the property as 


265 U.S. 596, 68 Tebd. 1198]3) 7 Peru 
Plow & Implement Co. v. Harker, 144 
HemO Osa POO. @ Ac aia. 

Ala.—Meador v. Evans, 66 So. 446, 
188 Ala. 229; Scott v. Hodges, 62 Ala. 
337; Rhodes v. Lowry, 54 Ala. 4; Glaze 
v. McMillion, 7 Port. 279; Napier v. 
May, 102 So. 596, 20 Ala.App. 433. 

Colo.—Williams v. Stringfield, 231 
P. 658, 76 Colo. 343; Rhoades v. Drum- 
mond, 3 Colo.374. 

Fla.—-Anderson y. 
766, 38 Fla. 30. 


Ga.—Rushin v. Tharpe, 15 S.H. 830, 
88 Ga. 779. 


Agnew, 20 So. 


Hawaii.—Ah Hoy v. Raymond, 19 
Hawaii 568. 
Ill.—McConnell v. Hamp, 147 Ill. 


App. 56; Morley v. Roach, 116 Ill.App. 
Baa? Zorger v. Selicovitz, 115 Lll.App. 


Ind.—Armacost vy. Lindley, 19 N.E. 
138, 116 Ind. 295; Deeter v. Sellers, 
1 N.E. 854;, 102 Ind. 4583) Hon) Bac 
v. Hon, 70 Ind. 135; Salvation Army 
v. Ellerbush, 161 N.E. 638, 87 Ind.App. 
682; Stewart v. Long, 44 N.E #43, 16 
Ind.App. 164. 


Me.—State v. Patten, 49 Me. 383. 


Mass.—Hunt v. Boston, 67 N.E. 244, 
183 Mass. 303; Pierce v. Benjamin, 
14 Pick. 356, 25 Am.D.. 396. 


Mich.—Hennes v. Charles Hebard & 
Sons, 1385 N.W. 1073, 169 Mich. 670. 


Minn.—Hogan v. Atlantic Elevator 
Co., 69 N.W. 1, 66 Minn. 344 


Mo.—Ray v. Davison, 24 Mo. 280; 
Wimberly v. Pitner, 66 Mo.App. 633. 


Mont.—First Nat. Bank vy. Silver, 
122 P. 584, 45 Mont. 231. 


Neb.—Gross v. Scheel, 938 N.W. 418, 
67 Neb. 223. 


Nev.—Studebaker Bros. Co. of Utah 
v. Witcher, 195 P. 334, 44 Nev. 442; 
Ward v. Carson River Wood Co., 13 
Nev. 44. 


N.J.—Reliable Woodworking Co. v. 
Lindeman, 148 A. 383, 105 N.J.Law 
Pie Earle v. Vanburen, 7 N.J.Law 


N.Y.—Bostwick v. Burnett, 74 N.Y. 
317, 30 Am.R. 467 [rev 11 Hun 301]; 
Buckingham v. Vincent, 48 N.¥,S. 747, 
23 App.Div. 238; Schmidt v. Garfield 
Nat. Bank, 19 NLY.S. 252, 64 Hun 300; 
Adams v. Loomis, 8 N.Y.S. 17, 4 Silv. 
A. 558; Moses v. Walker, 2 Hilt. 536; 
Heyert v. Reubman, 86 N.Y.S. 797; 
Berney v. Drexel, 63 How.Pr. 475. 


N.C.—Porter v. Alexander, 141 S.E. 
343, 195 N.C. 5; “Waller v. oN ne 
12 SE. 990, 108 N.C. 289, 12 LRA 


N.D.—Company A, First Regiment, 
North Dakota National Guard Train- 
ing School, v. Hughes, 205 N.W. 722, 
53 N.D. 291. 


Okl.—Danciger v. Isaacs, 200 P. 164, 
82 Okl. 263; Bilby v. Jones, 136 P. 
414, 39 Okl. 618. 

Pa.—Springer-.v. Groom, 12 A. 446, 
9 Pa.Casve 2s. 


S.C.—Davis .v. Duncan, 12 S.C.L. 


*By LORENTZ B. KNOUFF (§§ 56-84). 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§ 56] 


the result of a wrongful levy,! a 


fer or sale of the property by defendant,” 
of money which it was defendant’s duty to pay to 
plaintiff, a possession maintained in violation of 
one’s contract,* an unfulfilled promise to return the 
a diversion of property from the special 
purpose for which it was received,® the wrongful 


goods,® 


218. 
Tex.—Cotten v. Heimbecher, 

App.) 48 S.W.(2d) 402. 
Vt.—Loomis v. 


Wis.—Meyer vy. Doherty, 
Ott. . WS 5,9 Sig os jus EteAINn Oe cat, 
126 Am.S.R. 967. 

Eng.—Grainger vy. Hill, 4 Bing.N. 
Cas. 212, 33 E.C.L. 675, 132. Reprint 
769; Forsdick v. Collins, 1 Stark. 173, 
2-HiC..2%3; 171 Reprint, 43 7. 

[a] Bona fide belief of right.— 
Where possession is taken wrong- 
fully, although under bona fide belief 
of right, no demand is necessary be- 
fore suing in trover. Meador v. 
Evans, 66 So. 446, 188 Ala. 229. 

1. Cal— Boulware y. Craddock, 30 
Cal. 190; Paige v. O’Neal, 12 Cal. 483. 


Colo.—Fairbanks v. Kent, 63 P. 707, 
16 Colo.App. 35. 

Conn.—Meade v. 
346. 

Ga.—Braswell & Son v. McDaniel, 
74 Ga. 319; Robinson v. McDonald, 2 
Ga. 116. 

Ill.— Hardy v. Keeler, 56 Ill. 
Camp v. Unger, 54 Ill.App. 653. 

Iowa.—Zimmerman v. Winterset 
Nat. Bank, 8 N.W. 807, 56 Iowa 133. 


Kan.—Johnson y. Anderson, 57 P. 
513, 60 Kan. 578. 


Mass.—Robinson vy, 39 N.E. 
1009, 163 Mass. 212; Holton, 
13 Pick. 216; Woodbury vy. Long, 8 
Pick. 543, 19 Am.D. 345. 

Mo.—Himes v. McKinney, 3 
382. 

Mont.—Reynolds v.. Fitzpatrick, 57 
P. 452, 23 Mont. 52; Eddy v. Kenney, 
6 P. 342, 5 Mont. 502. 


N.H.—Walcott v. Keith, 
196. 


N.Y.—Hicks v. Cleveland, 48 N.Y. 
84; Kluender v. Lynch, 2 Abb.Dec. 
538, 4 Keyes 361; Friedman v. Phil- 
lips, ‘826 N.Y.S: .96, 84 App.Diy.. 179; 
Lux v. Davidson, 9 N.Y.S. 816, 56 Hun 


(Civ. 


Smith, 16 Conn, 


152; 


Way, 
Hunt v. 


Mo. 


22 N.H. 


345; Connah v. Hale, 23 Wend. 462; 
Bates v. Conkling, 10 Wend. 389; 
Tompkins v. Haile, 3 Wend. 406; Far- 


rington v. Payne, 15 Johns. 431. 


Okl.—Sale y. Shipp, 160 P. 502, 58 
Okl. 598 


ent tint y. Walker, 12 Heisk. 
tbh 


2. U.S.—Bell v. Carter, 164 F. 417, 
90 C.C.A. 555, 19 L.R.A.N.S. 833; Carr 
v. Gale, 5 F.Cas.No. 2,434, 2 Ware 330. 


Ala.—Nelson v. Beck, 54 Ala. 329; 
Kyle v. Gray, 11 Ala. 233. 


Cal.—Mier v. Southern California 
Ice Co., 206 P. 83, 56 Cal.App. 512. 


Fla.—Louisyille & N. R. Co. y. Citi- 
zens’ & Peoples’ Nat. Bank of Pensa- 
cola, 77 So. 104, 74 Fila. 385, L.R.A. 
1918C 610. 

Ill.—Union Stock Yard & Transit 
Co. v. Mallory, Son & Zimmerman Co., 
41 N.E. 888, 157 Ill. 554, 48 Am.S.R. 
341 [rev 54 I1l.App. 170]; Howitt v. 
Estelle, 92 Ill. 218. 

Ind.—Koehring v. Aultman, Miller 
& Co., 34 N.E. 30, 35 N.E. 30, 7 Ind. 
App. 475. 

Me.—Jewett v. Patridge, 12 Me. 243, 
27 Am.D. 173. 

Mass.—Baker v. Lothrop, 
643, 155 Mass. 376. 


29 N.E. 


TROVER AND 


1174, 
Bb N.W. 
Lincoln, 24 Vt. 153. |: 


113 N.W. ‘Knoblauch, 21 


wrongful trans- 
retention 


of the owner.!! 


57 N.W. 
Ranney, 


Mich.—Crozier v. Partrick, 
98 Mich. 349; Kenney v. 
982, 96 Mich. 617. 
Minn.—Adams v. Castle, 67 N.W. 
637,64 Minn. 505; Kronschnable v. 
Minn. 56. 
;. Mo.—Ward.v. Morr Transfer & 
‘Storage Co., 95 S.W. 964, 119 Mo.App. 
Eee McLachlin v. Barker, 64 Mo.App. 
b HH 
| 
| N.H.—Fisk v. Ewen, 46 N.H. 173. 
N.Y.—MacDonnell v. Buffalo Loan, 
ete. Co.) 185 N.Y 801; 001938. NOY. 292; 
‘Industrial & General Trust v. Tod, 
63 N.E. 285, 170 N.Y. 233; Morales v. 
J<lopsch, 143 N.Y.S. 922, 158 App.Div. 
1824; In re Pierson’s state, 46 N.Y.S. 
557, 19 App.Div. 478; Smith v. Smal- 
ley, 46 N.Y.S. 277, 19 App.Div: 519; 
‘Heald v. MacGowan, 5 N.Y:S. 450, 15 
reek 238, Pate 22eINsB 1131, el 17 N.Y. 
Pa.—Davis v. Southern Surety Co., 
i153 A. 119,302 Pa. 21. 
fie eee v. Donato, 161 A. 


$.C.—McPherson v. Neuffer, 45 S.C. 
T5.7 2.6%5 
' Vt.—Loverin v. Wedge, 146 A. 248, 
102° Vit. 1335 Courtis; v- Cane,” 32) Vt. 
232, 76 Am.D. 174. 
N.S.—Bligh v. Darling, 15 N.S. 248. 
3. Bradley v. Harden Adm’r, 73 
Ala. 70; Hill’s. Adm’r v. Kennedy, 
32 Ala. 523; Becker v. Feigenbaum, 
(Cal.) 45 P. 837; Pierce v. Underwood, 
70 N.W. 419, 112 Mich. 186; Wood v. 
‘YOUN, S6-ON Ms 193, P41 NY as2d1; 
Stacy, v. Graham, 14 N.Y. 492; Baker 
v. Moore, 38 N.Y.S. 559, 4 App.Div. 
234; Hickok v. Hickok, 13 Barb. (N. 
aoe 632; Lillie v. Hoyt, 5 Hill (N.Y.) 
Necessity for demand and refusal 
where: 
Attorney withholds money collected 
oe client see Attorney and Client § 


Factor fails to remit proceeds of sale 
see Factors § 118. 


4 Ensley Lumber Co. vy. Lewis, 25 
So. 729, 121 Ala. 94; Badger v. Bata- 
via Paper Mfg. Co., 70 Ill. 302; Piaz- 
zek v. Harman, 98 P. 771, 79 Kan. 855; 
Wagener v. Marple, SL) Savve. COL 10 
Tex, Civ:App. 505. 

5.. Durell v. Mosher, 8 Johns. 
Y.) 445. 

6. Ala.—Haas v. Taylor, 
80 Ala. 459 

inde Bungee v. Roddy, 70 Ind. 26. 
' Me.—Rodick v. Coburn, 68 Me. 170. 

N.Y.—Thompson v. Vrooman, 21 N. 
Y.S. 179, 66 Hun 245; Mott v. Cook, 
10 N.Y.St. 590; Hynes v. Patterson, 
28 Flunsd528 > fafl 959NuYye 213 wClarkqy. 
Miller, 14 N.Y.S. 53. 

Tex.—Gregory v. Montgomery, 56 S. 
W. 281, 23 Tex.Civ.App..63. 

7. Ga—Cox v. N. K. Fairbanks 
Co;, 116, (SiEi ~43;,. 29 «Ga. App. 538; 
Thompson y. Carter, 65 S.E. 599, 6 Ga 
App. 606. 

Ill.—Haddix y. Einstman, 
App. 443 

Me.—Hotchkiss v. Hunt, 49 Me. 218. 

Mich.—Baxter v. Woodward, 158 N. 
W. 137, Bee Mich. 379, Ann.Cas.1918C 
946. 

ATigib=ewObeersoh Vv. 


(N. 


2 So. 633, 


14 Ill. 


Quinn-Shep- 
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use or disposition of property by a bailee there- 
of,” or by a pledgee,® the wrongful taking of per- 
sonalty on leased premises by a landlord on termina- 
- tion of the lease,® assumption of ownership by the 
possessor,!® or any exercise of dominion and con- 
tro] over the property inconsistent with the rights 


Where the original taker acquired 


Minn. 
46, 


N.W. 615, 161 
Rogers, 4 N.W. 


herdson Co., 201 
880; Kenrick v, 
26 Minn. 344. 
Mo.—Siff v. Jackson, 172 S.W. 1169, 
187 Mo.App. 141; Mohr y. Langan, 
77 Mo.App. 481. 
N.H.—Giles v. Merritt, 59 N.H. 325. 
N.Y.—Mullen v. J. J. Quinlan & Co., 
87 N.E. 1078, 195 N.Y. 109, 24 L.R.A. 
N.S. 511; Atlas v. Moritz, 216 N.Y.S. 
490, 217 App.Div. 38; Holbrook y. 
Wight, 24 Wend. 169. ‘ 
Tenn.—Garvin v. 
Humphr, 16. 


For necessity of demand on bailee 
pears suit see Bailments §§ 128, 141, 


Luttrell, 10 


8. Cox v. Albert, 78 Ind. 241; Rich- 
ardson y. Ashby, 33 S.W. 806, 132 Mo. 
238; In re Pierson’s Estate, 46 N.Y.S. 
557, 19 App.Div. 478. 


Necessity of demand on pledgee be- 
fore suit, or by pledgee on third per- 
son, see Pledges § 121. 

9. Carper v. Ridson, 76 P. 744, 19 
Colo.App. 530; Scott v. Waggoner, 139 
P. 454, 48 Mont. 536, L.R.A.1916C 491. 


enw Ala.—Brown v. Beason, 24 Ala. 


Iil.—Bruner vy. Dyball, 42 Ill. 34. 


Ind.T.—Purcell Cotton Seed Oil 
ai v. Bell, 104 S.W. 944, 7 Ind. T. 


Nev.—Robinson Mining 
Riepe, 1388 P. 910, 37 Nev. 27. 
N.Y¥.—Johnston v. Ross, 48 N.Y.S. 


6, 22 App.Div. 631; Schechter v. Wat- 
Son, 70 N.Y.S: 1, 35 Misc. 43. 


Comen 


11. Ala.—Dixie v. Harrison, 50 So. 
284, 163 Ala. 304; Boutwell v. Parker, 
27 So. 3097.124 Ala. $4155 Wraverscv. 


Sellers, 57 So. 384, 3 Ala.App. 286. 


Ark.—Dunnahoe vy. Williams, 24 
oe 264; Gentry v. Madden, 3 Ark. 
( 


Ga.—Merchants’ & Miners’ Transp. 
Co. v. Moore & Co., 52 S.E. 802, 124 
Ga. 482; Robinson v. McDonald, 2 Ga. 
116): Council v. Nunn, 153 S.E. 234, 
41 Ga. App. 407; Newton v. Oglesby. 
148 S.E. 347, 39 Ga.App. 704. 


Ill.—Hayes v. Massachusetts Mutu- 
al Life Ins. Co., 18 N.E. 822, 125 Ill. 
626, 1 L.R.A. 303; Follett v. Edwards, 
30 Ill.App. 386. 


Bey a cameo v. Fanning, 2 Iowa 


Ma%s.—Marcotte v. Massachusetts 
Sec. Corporation, 145 N.E. 464, 250 
Mass. 246; Lancaster v. Stanetsky, 
108 N.B. 1060, 221 Mass. 312; Jean.v. 
Cawley, 105 N.E. 1009, 218 Mass, 271; 
Geneva Wagon Co. v. Smith, 74 N.E. 
299, 188 Mass. 202. 

Mich.—Knowles v. Smith, 157 N.W.. 
276, 190 Mich. 409. 


eae pepe ppdiahetaa a v. Hurlbut, 7 Minn. 


Mo.-—Milliken y, (App.} 
192 S.W. 108. : 


Neb.—Wright v. Nab ge Ware- 
house Co., 7 Neb. 43 


N.H.—Jones v. 


Larrabee, 


wee LOD AS TS iNrE 
78 N.H. 504; Knapp v. Guyer, 74 A. 
87.3, ..15) No E . 3973) )Porrell wv. Cava-= 
naugh, 41 A. 860, 69 N.H. 364; Hyde 
v. Noble, 13 N.H. 494, 38 Am.D. 508. 
N.Y.—Wooster v. Sherwood, 25 N. 
Y. 278; MacGlashan v. Marvin, 173 N. 
Y.S. 603, 185 App.Div. 157; Davison: 
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possession of the property rightfully and has neither 
asserted title to it nor exercised dominion over it 
inconsistent with the rights of plaintiff, ordinarily 
a demand and refusal are necessary to establish a 


v., Donadi, 2 E.D. Smith 121; Stickles 
Vv, Bernier, 249 N.Y.S. 4380, 139 Misc. 
an Milligan v. Brooklyn Warehouse 
10-, 68 N.Y.S. 744, 34 Mise. 55; Coro- 
tinsky v. Cooper, 55 N.Y.S. 970, 26 
Misc. 138; Fulton v. Lydecker, 17 N. 
YS. 451. 


S.C.—Jones v. Dugan, 12 S.C.L. 428. 


Tex.—Davidson v. Atmar,: (Civ. 
App.) 243 S.W. 662. 


fa] Attempt to mortgage or sell 
the property of another obviates de- 
mand for it and a refusal to deliver 
ay Follett v. Edwards, 30 Ill.App. 


12. U.S.—Blakely v. Ruddell, 30 F. 
‘Cas.No. 18,241, Hempst. 18. 


Ala.—Jebeles & Colias Confection- 
ery Co. v. W. H. Hutchinson & Son, 
54 So. 618, 171 Ala. 106, Ann.Cas. 
1913A 1107; Wilson vy. Curry, 42 So. 
753, 149 Ala. 368; Jesse French Piano 
& Organ Co. v. Johnston, 87 So. 924, 
4142 Ala. 419; Louisville, ete., R. Co. 
v. Kauffman & Co., 37 So. 659, 141 Ala. 
671; King v. Franklin, 31 So. 467, 
132 Ala. 559; Moore v. Monroe Re- 
frigerator Co., 29 So. 447, 128 Ala. 621; 
Glaze v. McMillion, 7 Port. 279; As- 
sets Realization Co. v. Ganus, (App.) 
241 So. 721; Fairbanks v. Chunn, 56 
So. 847, 2 Ala.App. 642. See Ala. & 
Tenn. Rivers R. R. Co. v. Kidd, 35 
Ala. 209 (recognizing rule). 

Ark.—McLain v. Huffman, 30 Ark. 
428.. 


Cal.—Daggett v.. Gray, 40 P. 959; 
Campbell v. Jones, 38 Cal. 507; At- 
wood v. Southern California Ice Co., 
218 P. 2838, 638 Cal.App. 3438. 

Colo.—Salida Bldg., etc., 
Davis, 64 P. 1046, 16 Colo.App. 294; 
Moynahan v. Prentiss, 51 P. 94, 10 
Colo.App. 295. 


Conn.—Coleman v. Francis, 129 A. 
%718, 102 Conn. 612; Semon v. Adams, 
63 A. 661, 79 Conn, 81; Metropolis 
Mfg. Co. v. Lynch, 36 A. 832, 68 Conn. 
459; Thompson v. Rose, 16 Conn. 
agli 


Assoc. V. 


Ga.—Baston v. Rabun, 41 S.E. 568, 
415 Ga. 378; Dunn v. Cox, Hill & Co., 
11 S.H. 582, 85 Ga. 141; Sappington v. 
Rimes, 95 S.E. 316, 21 Ga.App. 810; 
Shore v. Brown, 91 S.E. 909, 19 Ga. 
App. 476. 

Ill—Songer v. Lynch, 72 Ill. 498; 
Ingalls v. Bulkley, 15 Ill. 224; Inger- 
soll v. Joseph Brown & Co., 205 Ill. 
App. 537; Smolen v. Ziemba, 195 Ill. 
App. 167; Doherty v. Grand Trunk 
Western Ry. Co., 194 IllApp. 354; 
O'Neill v. Lindsay Light Co., 181 Ill. 
App. 700; Sehnert v. Koenig, 99 Il. 
App. 512. 

Ind.—Jones v. Gregg, 17 Ind. 84. 


Towa.—Bever v. Swecker, 116 N.W. 
704, 138 Iowa 721; Cutter v., Fanning, 
2 Towa 580. 


Kan.—Auld v. Butcher, 22 Kan. 400. 


Ky.—Kennet vy. Robinson, 2 J.J. 
Marsh. 84. 

Me.—Carleton v. Lovejoy, 54 Me. 
445. 

Mass.—Hellier v. Achorn, 151 N.E. 
305, 255 Mass. 273, 45 ALR. 788; 


Fairbank v. Phelps, 22 Pick, 535. 
Mich.—Felcher v. McMillan, 61 N, 
W. 791, 103 Mich. 494; Galvin v. Gal- 
vin Brass & Iron Works, 45 N.W. 654, 
81 Mich. 16. 
Minn.—Lucas v. Case, 184 N.W. 837, 
150 Minn. 45. ' 
Mo.—Polk v. Allen, 


19 Mo. 467; 


TROVER AND 


Handlan Buck Mfg. Co. v. Stave Hlec- 
trical Co., 168 S.W. 785, 184 Mo.App. 
247; Southwestern Port Huron Co. vy. 
Cobble, 102 S.W. 9, 124 Mo.App. 647. 


Mont.—Hardie v. Peterson, 282 P. 
494; Gates v. Powell, 252 P. 377, 77 
Mont. 554; Viers v. Webb, 245 P. 257, 
76 Mont. 38; Duckett v. Biggs, 188 
P. 938, 57 Mont. 443; Scott v.. Wag- 
goner, 139 P. 454, 48 Mont. 536, L.R.A. 
1916C 491. 


N.J.—Temple Co. v. Penn Mut. L, 
Ins. Co., 54 A. 295, 69 N.J.Liaw 36: ° 


N.Y.—MacDonnell v. Buffalo Loan, 
Guichs (Glor n INDE Oily) IG Wsiaas, | Lizi2 
Tompkins v. Fonda Glove Lining Co., 
80 N.E. 933, 188 N.Y. 261; Castle v, 
Corn Exch. Bank, 42 N.E. 518, 148 N. 
Y. 122; Goodwin v. Wertheimer, 1 N. 
BH. 404, 99 N.Y. 149; Demarco v. 
Pickett Motor Sales, 251 \N.Y.S. 294, 
233 App.Div. 239; Shea v. Chinn, 229 
N.Y.S) 24, 223 App.Div. 476 [rev 225 
N.Y. S5256, 131 Misc. 3316) '\(aft 164 IN: 
BH. 606, 249 N.Y. 617)]; Branch v. La- 
tham, 174 N.Y.S. 295, 186 .App.Div. 
437" Klein we Cohen, 127 IN. Y.S. as 
172, 142 App.Div. 500; Madison v. 
Gross, 66 N.Y.S. 412, 54 App.Div. 131; 
Hartford Nat. Life Assoc. v. Thomp- 
son, 56 N.Y.S. 401, 38 App.Div. 445; 
Moran vy. Abbott, 50 N.Y.S. 337, 26 
App.Div. 570; Willamson v. Seely, 48 
N.Y.S. 196, 22 App.Div. 389; Monnot 
v. Ibert, 33 Barb. 24; Rosenkranz v. 
Jacobowitz, 99 N.Y.S. 469, 50 Misc. 
580: J. L. Mott Iron Works v. Reilly, 
81 N.Y.S. 323, 39 Mise. 833; Halbran 
Vi Grays DDLING Yes) DOL, 25 Mise. 694: 
Simon v. Seide, 52 N.Y.S. 629, 24 Misc. 
186; Smith v. Hartog, 51 N.Y.S. 257, 
23 Mise. 353; Hoff v. Coumeight, 35 
N.Y.S. 1052, 14 Mise. 315; Gottlieb v. 
Peck & Mack Co., 125 N.Y.S. 829; 
Baruch v. Platt, 114 N.Y.S. 26; Bes- 
son v. Levey, 110 N.Y.S. 230; Spinell 
v. Phillipson. 93 N.Y.S. 432: Case v. 
Duffy, 86 N.Y.S. 778; Gilbert v. Man- 
chester Iron Mfg. Co., 11 Wend. 625. 


N.C.—Finch v. Clarke, 61 N.C, 33 
Ragsdale v. Williams, 30 N.C, 49 
49 Am.D. 406. 

Ohio.—Morris v. Bills, Wright, 343. 

Or.—Jeffries v. Pankow, 229 P. 903, 
223, RP. THs, 112 ‘Ore 489°, Daniels: vz 
Foster & Kleiser, 187 P. 627, 95 Or. 
502. 

Pa.—Moudy v. Bell, 81 A. 551, .232 
Pa. 4873) Taylor v. Hanlon, 103: Pa. 
504; Waring v. Pennsylvania R. Co., 
76 Pa. 491; Yeager v. Wallace, 57 Pa. 
pe 365; Korpa v. Dumora, 9 Kulp 
BH. 

R.I.—Nelen v. Cowell, 123 A. 897, 
45 R.I. 465 [rearg den 124 A. 257]. 


Tenn.—Moore vy. Fitzpatrick, 7 Baxt. 
850; Duckworth vy, Overton, 1 Swan 
381. 


Tex.—Panhandle & S. F. Ry. Co. v. 
Talmage, (Civ.App.) 206 S.W. 862. 


Wash.—Lockit Cap’ Co. v. Globe 
Mfg. Co., 290 P. 8138, 158 Wash. 283; 
Hanson vy. Ostrander Ry. & Timber 
Co., 265° P. 159, 147 Wash. 104. 

Wis.—Nay v. Crook, 1 Pinn. 546. 

Wyo.—Fletcher v. Pump Creek Gas 
& Oil Syndicate, 266 P. 1062, 38 Wyo. 
329, 61 A-L.R. 615; Cronberg Bros, v. 
Johnson, 208 P. 446, 29 Wyo. 11. 


Iing.—Thorogood v. Robinson, 6 Q. 
B. 769, 51: E.C.L. 769, 115 Reprint 290; 
Severin v. Keppell, 4 Esp. 156, 170 Re- 
print 674. 


N.S.—Rayner v. Harlow, 68 Dom. 
L.R. 67. 


CONVERSION 


conversion of the property.1? 
possession has committed no independent act of 
conversion, a rightful possession in him continues 
as such until it is transformed into a wrongful de- 


[§ 56 


Where the person in 


Aes rae gh v. Miller, 9 U.C.Q.B. 
gail. 

Sask.—Ball v. Sawyer-Massey Co., 
[1929] 4 Dom.L.R. 323. 


[a] Reasons for rule.—(1) “The 
object of requiring a demand to be 
made before allowing an action of 
replevin or trover to be brought is 
that the defendant shall have the op- 
portunity of surrendering the prop- 
erty, if he is willing to do so, without 
suit.” Galvin v. Galvin Brass & Iron 
Works, 45 N.W. 654, 81 Mich. 16, 20. 
(2) The sole object of a demand is to 
turn an-otherwise lawful possession 
into an unlawful one, by reason of a 
refusal to comply with it, and thus to 
supply evidence of a conversion. 
Pease v. Smith, 61 N.Y. 477 [aff 3 
Lans. 428]. (3) “If a person is right- 
fully in possession of the property 
of another, and is neither asserting 
title to it nor exercising such do- 
minion over it as is inconsistent with 
the right of the owner, then ordinar- 
ily a demand must be made for the 
property, followed by a refusal to 
deliver, in order to work a conver- 
sion . . . for in such a case there is 
no conversion until there is a demand 
and refusal, and the demand ordinar- 
ily becomes necessary before the 
rightful possession is transformed 
into a wrongful possession.’’ Daniels 
v. Foster & Kleiser, 187 P. 627, 95 Or. 
502, 506. 


_ [b] _In Georgia (1) under the code, 
it is held that demand and refusal 
need not be shown for the purvose of 
proving conversion where defendant 
is in possession of the property when 
the action is brought. Ocean S. S. Co. 
v. Southern States Naval Stores Co., 
89 S.E. 838, 145 Ga. 798; Wall v. John- 
son, 15 S.H. 15, 88 Ga. 524; Savping- 
ton v. Rimes, 95 S.E. 316, 21 Ga.App. 
810. See Anchor Duck Mills v. Harp, 
150 S.B. 572, 40 Ga.App. 563 (where 
defendant in possession when trover 
brought, proof of demand and refusal 
only necessary to save plaintiff court 
costs in case defendant should dis- 
claim title). (2) Where demand un- 
eens see infra § 67 text and note 


[e] Where one of two persons, 
each owning interest in a certificate 
of stock, transferred it to a third par- 
ty, the other could not maintain an 
action of trover against the trans- 
feror without proof of demand and 
refusal. Moynahan y. Prentiss, 51 P. 
94, 10 Colo.App. 295. 


[d] To recover from railroad for 
conversion of goods delivered to it for 
shipment by one in apparently right- 
ful possession but without actual au- 
thority to make shipment, the owner 
must show that it notified the railroad 
not to ship the goods, before the ship- 
ment was made. Atlantic Coast Line 
Ry. Co. v. Nellwood Lumber Co., 94 
S.E. 86, 21 Ga.App. 209. 


[e]. Where bonds were placed with 
stockbroker by owner to sell at a cer- 
tain price, and the broker forwarded 
them to his.agent to sell, and the 
agent, being unable to obtain the spec- 
ified price, kept the bonds and cred- 
ited the broker’s-account, it was held 
that the owner could not maintain ac- 
tion for conversion against the agent 
without proof of demand and refusal. 


Branch v. Latham, 174 N.Y.S. 285, 186 


App.Div. 437. 


Demand of bailee see Bailments §§ 
128-132. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


————E— 


§§ 56-64 ] TROVER AND 
tention by a demand for the property and a refusal 
to deliver it,'® and in such a ease an absolute and 
unqualified refusal, without legal excuse, may con- 
stitute a conversion in itself.1+ 


[§ 57] (2) Property Taken by Trespasser. 
Where the taking possession of the property by de- 
fendant constituted a trespass, no demand for its 
return is necessary to show a conversion.!® 


[§ 58] (38) Property Taken by Mistake. That de- 
fendant carried away or otherwise ¢onverted the 
property in controversy by mistake does not en- 
title him to a demand.'® But, where defendant mis- 
takenly intermingled plaintiff’s property with his 
own, a refusal or neglect to return it on demand is 
required to constitute a conversion.t? 


[§ 59] (4) Property Obtained by Fraud. One 
from whom chattels have been obtained by fraud 
ean maintain an action for conversion against the 
person so obtaining them without a prior demand.*® 


[§ 60] (5) Property Obtained by Void Contract. 
Ordinarily, a demand and refusal need not be made 
before bringing an action for conversion against a 
defendant who has obtained the property in ques- 
tion by means of a void contract.t® But it has been 
held, in the case of a void contract to purchase goods 
entered into by a married woman, that the taking 
under such contract was not wrongful and that a 
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demand and refusal are necessary to the mainte- 
nance of an action of trover.?° 


[$ 61] (6) Conversion by Agent or Servant. An 
action for conversion may be maintained without 
previous demand and refusal against an agent who 
has converted the property of his prinecipal,?+ or 
against a servant who has converted the property 
of his master.22, However, the mere refusal of an 
agent to pay over on demand money collected 
for his principal is not sufficient to sustain an ac- 
tion of trover.? 


[§ 62] (7) Intermingling of Goods or Flocks. 
There must be a demand and refusal before an ac- 
tion may be maintained for conversion due to the 
intermingling, without a wrongful act on the part 
of defendant, of goods?* or of floeks.?° 


[§ 63] (8) Transfer of Property by Person Hav- 
ing No Title or Right. An action for conversion 
without a prior demand and refusal is justified by 
a transfer of property by one having no right or 
title thereto, irrespective of the character of his 
possession.” 


[§ 64] b. As against Third Person—(1) In Gen- 
eral. There must be a demand by the owner for 
the property and a refusal to return it before an 
action for conversion may be maintained against a 
defendant who has received the property from one 


233. 


13. Coleman v. Francis, 129 A. 718,, demand before commencing action of 
102 Conn. 612; Milligan v. Brooklyn |trover, Burns v. Devoren, (R.I.) 112 
Warehouse & Storage Co., 68 N.Y.S.| A. 428. 


744, 34 Misc. 55; Daniels v. Foster & 
Kleiser, 187 P. 627, 95 Or. 502. 


14. See infra § 80. 
15. Clink v. Gunn, 51 N.W. 193, 90 
Mich. 135; Ray v. Davison, 24 Mo. 


280; Matheny v. Johnson, 9 Mo. 232; 
Davis v. Southern Surety Co., 153 A. 
119, 302 Pa. 21; Grainger v. Hill, 4 
Bing.N.Cas. 212, 33 E.C.L. 675, 132 Re- 
print 769. 

165 Bartlett .vi0 Ovi oo uN. Ee Loti: 
Purves v. Moltz, 28 N.Y.Super. 653, 2 
Abb.Pr.N.S. 409, 32 How.Pr. 478. 


17. Samuel v. Holbrook, Cabot & 
sae Corp 141 NYS: 275, 156 App. 
iv. 485 


Intermingling of goods or flocks 
wenerally see infra § 62. 


18. Ark.—Strayhorn vy. Giles, 
Ark. 517. 


Colo.—-Humbert v. Mason, 104 P. 
1037, 46 Colo. 430. 


Conn.—Luckey v. Roberts, 25 Conn. 
486. 


Ill.—Woodbury vy. United States 
Casualty Co., 120 N.E. 8, 284 Ill. 227; 
Ryan v. Brant, 42 Ill. 78; Bruner v. 
Dyball, 42 Ill. 34; Ingersoll v. Joseph 
Brown & Co., 205 Ill.App. 537. 


Mass.—Pine vy. Morrison, 121 Mass. 
296; Stevens v. Austin, 1 Metc. 557; 
Thurston v. Blanchard, 22 Pick. 18, 
33 Am.D. 700. 


N.H.—Moody v. Drown, 58 N.H. 45. 


N.Y.—Carr v. Thompson, 87 N.Y. 
160; Powell v. Powell, 71 N.Y. 71 [rev 
38 Hun 413, 6 Thomps.&C. 51]; Stahl 
v. Dohrman, 51 N.Y.S. ‘396, 23 Misc. 
463 shot Vv. Coumeight, 35 NYS. 
L052, 14 Misc. 315. 


R.I.—Burns v. Devoren, 112 A. 428; 
Warner v. Vallily, 13 R.I. 483. 


[a] Where plaintiff’s evidence fails 
to show fraudulent conduct on the 
part of defendant in obtaining posses- 
‘sion of the property, plaintiff is not 
relieved from the necessity of making 


22 


Necessity of demand before bring- 
ing action for conversion on rescis- 
sion of sales contract for fraud see 
Sales § 913. 

19. Miller v. Hannan, 51 N.Y.S. 
816, 29 App. Div. 178; Stephens v. Meri- 
den Britannia Co., 43 N.Y.S. 226, 13 
App.Div. 268 [rev on other grounds 
54 N.E. 781, 160 N.Y. 178, 73 Am.S.R. 
678, 30 N.Y.Civ.Proc. 192]; Schroep- 
pel v. Corning, 5 Den. 236 [aff 2 N.Y. 
132]; Crampton v. Valido Marble Co., 
15 A. 158, 60 Vt. 291. 


20. Strauss & Sons v. Schwab, 16 
So. 692, 104 Ala. 669. 


21. Haas v. Damon, 9 Iowa 589; 
Shamburg vy. Moorehead, 4 Brewst. 
(Bat) 92. 

22. Pilsbury v. Webb, 33 Barb. (N: 
Nee clos 

23. Hazelton v. Locke, 71 A. 661, 
104 Me. 164, 20 L.R.A.N.S. 35, 15 Ann. 
Cas. 1009 


Demand and refusal where agent 
converts money or property of prin- 
cipal to his own use see Agency §§ 
578, 619. 


24. Bond v. Ward, 7 Mass. 123, 5 
Am.D. 28; Crane Lumber Co. v. Bel- 
lows, 74 N.W. 481, 116 Mich. 304; 
Samuel v. Hilbrook, Cabot & Rollins 
Corp., 141 N.Y.S. 275, 156 App.Div. 
485. 


Intermingling by mistake see su- 
pra § 58. 


25. Cutter v. Fanning, 2 Iowa 580; 
Burnham vy. Marshall, 56 Vt. 365. 


fa] Illustration.—“If the defend- 
ant did not know that the sheep of 
plaintiff had mixed with his, he would 
not be liable, without proof of a de- 
mand. But though he may not have 
known it at the time, if he subse- 
quently knew it, and made no effort to 
separate them, the conversion would 
be wrongful.” Cutter v. Fanning, 2 


Iowa 580, 591. 


26. Ala.—May v. O’Neal, 28 So. 12, 
125 Ala. 620; Kyle v. Gray, 11 Ala. 


Ga.—Harrell v. Harrell, 75 Ga. 697; 
Branch v. Planters’ Loan, ete., Bank, 
15 Ga. 342: 

Ill. Bane v. Detrick, 52 Ill. 19. 


loo aobbasor v. Skipworth, 
Ind. 311. 


lola. Haas v. Damon, 9 Iowa 589. 
Me.—Badger v. Hatch, 71 Me. 562. 


Md.—Levi v. Booth, 58 Md. 305, 42 
Am.R. 332; Dietus v. Fuss, 8 Md. 148. 


Mass.—Philbrook vy. Eaton, 134 
Mass. 398. 


Mich.—Yeisley v. Bennett, 80 N.W. 
114, 121. Mich. 422. 


Mo.—Knipper v. Blumenthal, 18 S. 
W. 23, 107 Mo. 665; Siff v. Jackson, 
172 S.W. 1169, 187 Mo. App. 141; With- 
ers V. Lafayette County Bank, 67 Mo. 
App. 115; La Fayette County Bank v. 
Metcalf, 40, Mo.App. 494. 

Neb.—Gore v. Izer, 90 N.W. 758, 64 
Neb. 848. 


N.H.—Dudley v. 
326; 
Jel, Gul 
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Sawyer, 41 N.H. 
Aaa & Sanborn v. Hill, 36 N. 


N.Y.—Ganley v. Troy City Nat. 
Bank, 98 N.Y. 487; Buffalo Mar. Bank 
v. Fiske, 71 N.W. 353 [aff,9 Hun 363]; 
Pease v. Smith, 61 -N.W. 477. [aff..5 
Lans. 519]; Morales v. Klopsch, 143 
N.Y.S. 922, 158 App.Div. 824; Glover 
v. National Bank of. Commerce, 141 N. 
Y.S. 409, 156 App.Div: 252; Rodney 
Hunt Mach. Co. v. Stewart, 11 N.Y.S. 
448, 57 Hun 545; Esmay v. Fanning, 
9 Barb. 176, 5 How.Pr. 228; Ranous 
v. Hughes, 42 N.Y.S. 519, 19 Misc. 46. 


$.C.—Girardeau v. Southern Ex- 


press Co.) 26 S:H.- 711, 48. S.6.~491; 
Ladson yv. Mostowitz, 23 S.E. 49, 45 
S.C. 388. 


vVt.—Courtis v. Cans, Oa) Vit. 22,00 
Am.D. 174. 
Wash.—Rector vy. 
86, 26 Wash. 400. 
Nyhs7— Womailae vy. Johnson, 24 Wis. 
53 


viedo on aero see infra §§ 


Thompson, 67 P. 
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unauthorized to dispose of it, in 


without notice of the owner’s rights,?7 or against 
one who has purchased the property at execution 
sale without notice of any claim of the true owner.?* 
But, where a person with knowledge of the owner’s 
rights receives property into his possession by pur- 
otherwise from one without title or au- 
thority to dispose of it, he is liable for its conver- 
sion without a showing of demand 

[§ 65] (2) Where Third Person Retains Property. 
a third person has the property in his pos- 
session when suit is brought, having acquired it 
from one having no right or authority to dispose 
of it, it is the rule in a number of jurisdictions that, 
although he be a bona fide purchaser, the acquisi- 


chase or 


Where 


27. Ga. 
Co. v. Nellwood Lumber Co., 94 S.E. 
86, 21 Ga.App. 209. 

Ind.—Wood y. Cohen, 6 Ind. 455. 

N.Y.—Oechs v. Pohly, 84 N.Y.S. 1, 
87 App.Div. 92; Stephens v. Meriden 
Britannia Co., 43 N.Y.S. 226, 13 App. 
Div. 268 [rev on other grounds 54 N.E. 
WSNer HOOMUNG Ye iS. iid) AMM Sekt 16.7O50.00 
N.Y.Civ.Prac. 192]; Hovey v. Brom- 
ley, 33 N.Y.S. 400, 85 Hun 543; Bar- 
rett v. Warren, 3 Hill 348. 

N.D.—Skjerseth v. Woodworth Ele- 
vator Co., 160 N.W. 70, 35 N.D. 295. 


Tex.—Sanford v, Wilson, 2 Tex.A. 
Civ.Cas. § 247. 

[a] Railroad receiving goods for 
transportation from one in apparent- 
ly rightful possession is not liable 
to the true owner unless it has no- 
tice before delivery. Atlantic Coast 
Line Ry. Co. v. Nellwood Lumber Co., 
94 S.E. 86, 21 Ga.App. 209. 


{b] Purchase of stolen goods in- 
nocentiy and in good faith does not, 
of itself, constitute a conversion, and 
demand and refusal are necessary to 
render the purchaser liable for con- 
version. Ochs y. Pohly, 84 N.Y.S. 1, 
87 App.Div. 92. 

28. Rodgers v. Brittain, 39 Mich. 
SiGe ive) Eoberts, bilgeNeYooue 8s 
Shipley Construction & Supply Co. v. 
Mager, 150 N.Y.S. 969, 165 App.Div. 
866 [aff 117 N.B. 1084, 221 N.Y. 679]; 
Twinam v. Swart, 4 Lans. (N.Y.) 263. 


29. Ala.—Bronaugh vy. Evans, 85 
So. 556, 204 Ala. 153. 

Cal.—Scriber v. Masten, 11 Cal. 303. 
a Ragetoe tall v. Pritchett, 85 Ind. 
247. 

Ky.—Lowry v. Beckner, 5 B.Mon. 


41. 

Md.—Bonaparte v. Clagett, 27 A. 
619, 78 Md. 87. 

Mass.—O’Brien v. McSherry, 109 N, 
EK. 904, 222 Mass, 147. 

Mich.—Tuttle v. Campbell, 42 N. 
W. 384, 74 Mich. 652, 16 Am.S.R. 652 


Mo.—Withers v. Lafayette County 
Bank, 67 Mo.App. 115; White Sewing 
Mach. Co. v. Betting, 46 Mo.App. 417. 


N.Y.—Employers’ Fire Ins. Co. v. 
Cotten, 156 N.E. 629, 245 N.Y. 102, 51 
A.L.R. 1462; Graham v. Purcell, 110 
N.Y.S. 813, 126 App.Div. 407; Usher 
v. Van Vranken, 63 N.Y.S. 104, 48 Anvp. 
Div. 417; Hallett v. Carter, 19 Hun 
629; Salomon v. Praag, 6 Hun 529; 
Altman v. McCall, 72 N.Y.S. 1094, 35 
pore 790 [aff 67 N.Y.S. 959, 33 Misc. 


N.C.—State University v. State Nat. 
Bank, 3 S.B. 359, 96 N.C. 280. 


Okl.—Bank of Commerce of Ralston 
v. Gaskill, 145 P. 1131, 44 Okl. 728. 


S.C.—Hutchinson v. Bobo, 17 S.C. 


Atlantic Coast Line Ry.|[L. 


TROVER AND CONVERSION 


good .faith and | tion 


and refusal.?° 


546. 
Wis.—Anderson vy. Sutherland, 65 
NW. 365, 91 Wis. 585; Dunham v. 


Converse, 28 Wis. 306. 


Eng.—Lovell v. Martin, 
799, 128 Reprint 545. 


Ont.—Haren v. Lyon, Taylor 370. 


[a] Demand not necessary as 
against one who, before suit, acquired 
knowledge that the property had been 
stolen, yet claimed to be tthe ‘‘true 
and continued to assert do- 
minion over it. Employers’ Fire Ins. 
Co. -v., Cotten, 156. IN... 629; 245 Ney. 
102, 51 AL.R. 1462. 

‘[b] Where goods came into pos- 
session of defendant’s assignors for 
account of plaintiff, it was not neces- 
sary to make a demand on them be- 
fore bringing an action against de- 
fendant for the value of the goods. 
Altman v. McCall, 72 N.Y.S. 1094, 35 
ie 790 [aff 67 N.Y.S. 959, 33 Misc. 
8 i 

30. Cal.—Harpending v. Meyer, 55 
Cal 555. 

Me.—Rodick v. Coburn, 68 Me. 170; 
Freeman v. Underwood, 66 Me. 229; 
Hotchkiss v. Hunt, 49 Me. 213; Porter 
Vv. Porter, $20 .Mie...391>-37 2Am p= 59) 
Whipple v. Gilpatrick, 19 Me. 427; 
galvin v. Bacon, 11 Me. 28, 25 Am.D. 


4 Taunt. 


Mass.—Riley v. Boston Water Pow- 
er Co., 11 Cush. 11; Stanley v. Gay- 
lord, 1 Cush. 536, 48 Am.D. 643. 

Mich.—Hake v. Buell, 14 N.W. 710, 
50 Mich, 89. 


Nev.—Whitman Gold, ete., Min. Co. 
v. Tritle, 4 Nev. 494. 
N.H.—Lovejoy v. Jones, 30 N.H. 


164; Hyde v. Noble, 13 N.H. 494, 38 
Am.D,. 508. 

Oe —Velsian v. Lewis, 16 P. 631, 15 
Or. 539, 3 Am.S.R. 184. 

ARES Ces v. Wilson, 60 Pa. 452. 

S.D.—Rosum vy. Hodges, 47 N.W. 
1405-1 (SD. i808, 9 SiR AS Sa'7. 

Tenn.—Houston vy. Dyche, Meigs 77. 

Vt.—Bucklin v. Beals, 38 Vt. 653; 
Deering v. Austin, 34 Vt. 380; Grant 
v. King, 14 Vt. 367; Riford v. Mont- 
gomery, 7 Vt. 411. 


Eng.—yYates v. Carnsew, 3 C.&P. 
99, 14 HCL. 470, 172 Reprint 341; 
Hurst v. Gwennap, 2 Stark. 306, 3 HE. 
C.L. 420, 171 Reprint 655. 

31. Conn.—Parker y. Middlebrook, 
24 Conn. 207. 

Ill.—Metcalfe v. Dickman, 43 III. 


App. 284 But see Abel v. Poe, 199 
IllL.App. 391 (where it was held that 
no demand was necessary as against 
a defendant who had received the 
goods in pawn from plaintiff's con- 
signee, whether defendant had knowl- 
edge of the illegal conduct of the 


[$§ 64-66 


is itself sufficient evidence of a conversion, 
without the showing of a demand and refusal.*° 
Several states, however, 
that a demand is necessary as against a bona fide 
purchaser who has the property in his possession,”? 
and that such a purchaser cannot be held lable for 
conversion in the absence of demand and refusal 
unless he has sold the property or has done somc 
other act amounting to a conversion.*” 


[§ 66] (3) Where Third Person Has Disposed of 
Property. Where a third person who has acquired 
the property has disposed of it, by sale or other 
disposition amounting to a conversion, a demand 
and refusal are not necessary to show a conversion, 
whether such person was a bona fide purchaser,** 


have taken the position 


pawner or not). 

Ind.—Sherry v. Picken, 10 Ind. 375; 
Valentine v.=Duff, 33 N.E. 529, 34 N. 
E. 453, 7 Ind.App. 196. 

Md.—Stewart v. Spedden, 5 Md. 433. 

Minn.—Plano Mfg. Co. v. Northern 
Pacific El. Co., 53 N.W. 202, 51 Minn. 
167. 

N.Y.—Pease v. Smith, 61 N.Y. 477; 
Gillet v. Roberts, 57 N.Y. 28; Jessop 
v. Miller, 2 Abb.Dec. 449, 1 Keyes 321; 
Stephens vy. Meriden Britannia Co., 43 
N.Y.S. 226, 13 App.Div. 268 [rev 54 N. 
E. 781, 160 N.Y. 178, 73 Am.S.R. 678, 
30 N.Y.Civ.Proc. 192]; Hovey v. Brom- 
ley, 33 N.Y.S. 400, 85 Hun 540; Good- 
win v. Goldsmith, 49 N.Y.Super. 101 
[aff 1 N.E. 404, 99 N.Y. 149]; Gurney 
v. Kenny, 2 E. D. Smith 132; Jackson 
v. Chapman, 60 N.Y.S. 270, 29 Misc. 
129; Storm v. Livingston, 6 Johns. 44. 


S.C.—Ladson vy. Mostowitz, 23 S.E. 
49, 45 S.C. 388. 

fa] In action for conversion of 
checks and drafts coming into defend- 
ant’s possession under forged indorse- 
ments, if defendant disposed of them 
without knowing they were plaintiff's, 
a demand on defendant before they 
were So disposed of must be proved. 
Carter v. Eighth Ward Bank, 67 N.Y. 
S. 300, 33 Misc. 130. 


{b] Assignees for benefit of credi- 
tors, who innocently and without no- 
tice take possession of property 
which their assignor acquired wrong- 
fully, are not liable in an action for 
recovery of the property by the own- 
er, without a demand and refusal. 
Jessop v. Miller, 2 Abb.Dec. (N.Y.) 
449, 1 Keyes 321. 


32.- Pease v. Smith, 61. N.Yo 477; 
Jackson v. Chapman, 60 N.Y.S. 270 
29 Mise. 129. See also infra § 66. 


33. U.S.—Union Naval Stores Co. 
v. United States, 202 F. 491, 123 C.C.A. 
1 [aff 36 S.Ct. 308, 240 U.S. 284, 60 
L.Ed. 644). 

Md.—Levi v. Booth, 58 Md. 305, 42 
AmR, 332. 


Mass.—Gilmore v. Newton, 9 Allen 
171, 85 Am.D, 749. 


N.Y.—Pease v. Smith, 61 N.Y. 477 
[aff 3 Lans. 428]; Seneca Nation of 
Indians v. Hammond, 3 Thomps.&C. 
347; Everett v. Coffin, 6 Wend. 608, 
22 Am.D. 551. See Ochs v. Pohly, 84 
N.Y.S. 1, 87 App.Div. 92 (recognizing 
rule). 

R.I.—Combination Fountain Co. v. 
Millard, 144 A, 883, 50 R.I. 50. 


Utah.—Warren v. Smith, 100 P. 
1069, 35 Utah 455, 136 Am.S.R. 1071. 


{a] One who innocently receives 
stolen check under forged indorse- 
ment, and collects the amount there- 
of, is liable for its conversion without 


, 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 66-69] 


an innocent bailee of the wrongdoer,** or other in- 
nocent taker,?° or was one taking with notice of 


the rights of the true owner.°¢ 


[§ 67] c. Where Demand Useless or Unavailing— 
(1) In General. A demand and refusal are not es- 


sential to a conversion when it is 


mand would have been useless or unavailing, 
This may be either because 
defendant has asserted an adverse claim of owner- 
ship or right of possession in himself or in a third 
party,®® or because it is shown that defendant had 
placed it beyond kis power to comply with a de- 
mand if made,*® as by having placed the property 
out of his possession and control.?° 


it had been made.?7 


previous demand and refusal. War- 
ren v. Smith, 100 P. 1069, 35 Utah 455. 
34. Seago v. Pomeroy, 46 Ga. 227; 
Lafayette County Bank v. Metcalf, 
Moore & Co., 40 Mo.App. 494 
35. Ga.—Miller v. TWilsou, 25 S.E. 
578, 98 Ga. 567, 58 Am.S.R. 319. 


N.Y¥.—Wooster v. Sherwood, 25 N. 
Y. 278; Goodwin v. Goldsmith, 49 N. 
Y.Super. 101 [aff 1 N.E. 404, 99 N.Y. 
149]. 

Pa.—Rice v. Yocum, 26 A. 698, 155 
Pa. 538. 

Tenn.—Merchants’ National Bank 
v. Trenholm, 12 Heisk. 520 

Va.—Newsum v. RRL EL SN 
(28 Va.) 86, 19 Am.D. 739. 

36. Wyman v. Carrabassett Hard- 
wood Lumber Co., 116 A. 729, 121 Me. 
20; Graham, v, Pureell, 110 N.Y-S. 
813, 126 App.Div. 407; Meyer v. Gal- 
land, 157 N.Y.S. 62; Bank of Com- 
merce of Ralston v. Gaskill, 145 P. 
1131, 44 Okl. 728. 

37. U.S.—Carr v. Gale, 5 F.Cas.No. 
2,434, 2 Ware 330. 

Cal.—Hand v. Soodeletti, 61 P. 373, 
128 Cal. 674; Wood v. McDonald, 6 P. 
452, 66 Cal. 546. 

Ill. Kime v. Dale, 14 Ill.App. 308. 

La.—Rosenthral v. Baer, 18 La.Ann. 
573. 

Mo.—Lafayette County Bank v. 
Metcalf, Moore & Co., 40 Mo.App. 494. 

N.Y.—Bernstein v. Warland, 67 N. 
Y.S. 444, 33 Misc. 280. 

Okl.—Danciger v. Isaacs, 200 P. 164, 
82 Okl. 263; Allen v. Smith, 174 P. 
280, 70 Okl. 292. 

Wis.—Wisconsin Orange Crush 
Bottling Co. v. Meicher, 224 N.W. 702, 
225 N.W. 737, 198 Wis. 461. 

[a] Where defendant’s answer as- 
serted that, if a demand had been 
made, it would not have been com- 
plied with, evidence of demand is un- 
necessary. Wood v. McDonald, 6 P. 
452, 66 Cal. 546. 

38. Ala.—Powell v. Olds, 
861. ; 

Cal.—Davis v. Winona Wagon Co., 
52 P. 487, 120 Cal. 244; Becker -v. 
Feigenbaum, 45 P. 887; Wood v. Mc- 
Donald, 6 P. 452, 66 Cal. 546; Sargent 
Vasturm, 23 Cal. 359, 337 Am.D. 1178. 

- Dak.—Myrick v. Bill, 17 N.W. 268, 
3 Dak. 284. 

Ind.T.—Purcell . Cotton Seed Oil 
Mills v. Bell, 104 S.W. 944, 7 Ind.T. 
Th 7. 

Mich.—Iler v. Baker, 46 N.W. 
82 Mich. 226. 

Mo.—Citizens’ Bank-of Sikeston v. 
Scott County Milling Co., 243 S.W. 
433, %10 Mo.App.. 603; Hornsby v. 
Knorpp, (App.) 2382 S.W. 776; Milli- 
Ken v. Larrabee, (App.) 192 S.W. 103. 


N.Y.—Employers’ Fire Ins. Co. vy. 
Cotten, 156 N.E. 629, 245 N.Y. 102, 51 


1 Leigh 


9 Ala. 


377, 
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[§ 68] (2) In Case of Prior Refusal. 
fendant has already refused to deliver the property,, 


[65 C.J.] 47 


Where de- 


further demand is not necessary to the maintenance 


clear that a de- 
if 


A.L.R. 1462; Bahr v. Boley, 64 N.Y.S. 
200, 50 App.Div. 577; Heald v. Mac- 
Gowan, 5 N.Y.S. 450, 15 Daly 233 [aff 


22 N.E. 1131, 117 N.Y. 643]; McSwe- 
gan v. Hankinson, 95 N.Y.S. 548; 
Turner v. Cedar, 91 N.Y.S. 758. 


N.D.—First State Bank of Kief v. 
Osborne-McMillan Elevator Co., 207 
N.W.. 37,53 N,D: 551; First Nat. Bank 
v. Woodworth Elevator Co., 206 N.W. 
795, 53 N.D. 447; Rolette State Bank 
v. Minnekota Elevator Co., 195 N.W. 
6, 50 N.D. 141; More v. Burger, 107 
N.W. 200, 15 N.D. 345. 


Or.—Rosenau v. Syring, 35 P. 845, 
25 Or. 386. 

R.I.—Claflin v. Gurney, 20 A. 932, 17 
RIP 185. 

S.D.—Consolidated Land, ete., Co. 
v. Hawley, 63 N.W. 904, 7 S.D. 229. 


Wash.—Hill’s Garage v. Rice, 234 
P. 1023, 134 Wash. 101. 
Wis.—Stevens Point First Nat. 


Bank v. Kickbusch, 47 N.W. 267, 78 
Wis. 218; Smith v. Schulenberg, 34 
Wis. 41. 


Ont.—Blackley v. 
381. 


[a] Plea of title in defendant’s 
answer in an action to recover goods 
based on theory of rescission of con- 
tract of sale because of fraud of ven- 
dee does not operate as a waiver by 
defendant of his right to insist that 
he be not made a wrongdoer without 
proof of demand and refusal. Good- 
yet v4 Wertheimer, 1 N.E. 404, 99 N. 

749. 


[b] In Georgia (1) under a stat- 
ute providing that it shall not be nec- 
essary to prove any conversion of the 
property where defendant is in pos- 
session when the action is brought, 
it is held that no demand need be 
shown where defendant in his plea or 
answer admits his possession or re- 
fusal to deliver, under an adverse 
claim of title or right of possession 
in himself or in a_ third person, 
Ocean S. S. Co. v. Southern States Na- 
val Stores Co., 89 S.E. 838, 145 Ga. 
798; Moore v. Ramsey, 86 S.E. 219, 
144 Ga. 118; Scarboro v. Goethe, 45 
S.E. 413, 118 Ga. 548; Grant v. Miller, 
33 S-E.. 671, 107 'Ga.-*804;' ‘Muse\\y. 
Wright & Co., 30 S.E. 662, 103 Ga. 783; 
Rushin v. Tharpe, 15 S.E. 830, 88 Ga. 
779; Anchor Duck Mills v. Harp, 150 
S.E. 572, 40 Ga.App. 563; Herndon v. 
Chamberlin, 125 §.H. 780, 33 Ga.App. 
253; Wilcox v. Citizens’ Banking Co., 
120 S.E. 433, 31 Ga.App. 202; Whel- 
chel v. Roark, 119 S.BH. 451, 31 Ga.App. 
75; Securities Trust Co. v. Marshall, 
118 S.E. 478, 30 Ga.App. 379; Smith 
v. Commercial Credit Co., 111 S.E. 
821, 28 Ga.App. 403; Collins v. Hilton, 
108 S.E. 824, 27 Ga.App. 4389. (2) Ne- 
cessity of demand and refusal gener- 
ally see supra § 56 text and note 12; 
peg § 68. 


Dooley, 18 Ont. 


U.S.—Bell v. Carter, 164 F. 417, 
90 SCIC.A. 555, 19 L.R.A.N.S. 833. 


of an action for its conversion, brought either by 
the original owner,*! or by his transferee, the trans- 
fer having been made after demand and refusal.*? 
But it has also been held that a purchaser from the 
owner after refusal cannot maintain an action to 
recover for the wrongful detention of the property 
without himself making a demand on the defend- 
ant for its return.** 

[§ 69] 2. Sufficiency of Demand—a. Nature of 


Demand. No formal words are required to constitute 
a demand, whether it be oral or in writing, 


44 but it 


Tll.—Freehill v. Hueni, 103 Ill.App. 


118. 
oe Ore eaer v. Gouty, 83 Mo.App. 
N.Y.—Powell v. Powell, 71 N.Y. 71 
[rev 3 Hun 413, 6 Thomps.&C. 51]; 
Kavanaugh v. McIntyre, 112 N.Y.S. 
987, 128 App.Div. 722; Brown v. Per- 
era, 176 N.Y.S. 215; Abramson. vy. 
Brimberg, 120 N.Y.S. 746; La Place 
v. Aupoix, 1 Johns.Cas. 406. 


Vt.—Allen Lumber Co. v. Higuera, 
85 A. 979, 86 Vt. 453. 

40. Ala.—ZJ. R. Kilgore & Son v. 
Ste & Co., 60 So. 520, 6 Ala.App. 


OENL —Fiedler: v. Allen, 4 P.(2d) 292, 
17 CaljApp, 62.2: 


eae i at v. Hartman, 3 Colo. . 
oo. 

Ill—National Bond & Inv. Co. v. 
Zakos, 230 Ill.App. 608. 


Mo.—Richardson y. Ashby, 33 S.W. 
806, 132 Mo, 238. 


Okl.—Clark v. Whiteus, 171 P. 746, 
69 Okl. 318; Continental Gin Co. v. 
De Bord, 123 P. 159, 34 Okl. 66. 


S.D.—Hahn v. Sleepy Eye Milling 
Co., 112 N.W. 843, 21 S.D. 324. 


vVt.—Loverin v. Wedge, 146 A. 248, 
102 Vt. 138; lathrop v. Lawson, 121 
A. 438, 96 Vit es: 


41. Hornsby v. Knorpp, (Mo. Reed ) 
232 S.W. 776; Claflin v. Gurney, 20 
As 932.0 7 R.I. 185. 


[a] . For Georgia cases where de- 
mand held not necessary where de- 
fendant in plea or answer admits re- 
fusal to deliver see supra § 67 text 
and note 38. 7 ‘ 

42. Delano v. Curtis, 7 Allen 
(Mass.) 470; Robinson v. Kaplan, 47 
N.Y.S., 1083, 21 Mise. 686° First Nat. 
Bank v. Woodworth Elevator Co.; 206 
N.W. 795, 53 N.D: 447. 


43. Howell v: etooes. 4. E.D. Smith 
CNY.) ne dii.02) Ab beer 167. 


44. Atwood. v. Southern California 
Ice: Col;) 2185P..283.63 Cal. App. 343: 
Ranier v. Stephanoff, 141 N.E. 523, 81 
Ind.App. 166; Cumberland Telephone 
& Telegraph Co. v, Taylor, 88 N.E. 
631, 44 Ind.App. 27;. Swartz v. Gott- 
lieb-Bauernschmidt-Straus Brewing 
Co:, 71 Av 854,109 Md. 393, 16 Ann.Cas. 
1156; .Gaw v. Bingham, (Tex.Civ. 
App.) 107 S.W.. 931. 


[a] Demand of key to building in 
order to get property is sufficient ‘de- 
mand for the property itself. Swartz 
v. Gottlieb-Bauernschmidt-Straus 
Brewing Co., 71 A. 854, 109 Md. 393, 
16 Ann.Cas. 1156. 


[b] Demand by part owner for 
settlement, followed by sale by other 
part owner in possession and appro- 
priation of the proceeds, is sufficient. 
Gaw v. Bingham, (Tex.Civ. APP.) 107 
S-w. 931: 


48 TROVER AND 


[65 C.J.] 
should be a request for present delivery of the prop- 
erty,*® and must be clothed in absolute, unequivocal 
terms.4® The demand must be sufficiently definite 
and complete to apprise defendant of the specific 
property claimed,** and must not embrace more 
property than the owner is entitled to recover,*® 
but a demand covering more than one is entitled to 
does not justify a refusal of what he may rightfully 
claim, unless he decline to accept anything less than 
the full quantity demanded.*® It has been held that, 
if a verbal demand and a demand in writing’ are 
made at the same time, for the purpose of bring- 
ing an action of trover, and the one has no refer- 
ence to the other, evidence of the verbal demand is 
sufficient, without the production of the writing.®° 


Requiring possession to transport or deliver; de- 
mand by letter. A demand is insufficient which would 
require for compliance therewith that the person 
on whom it is made transport or carry the chattel 
to the owner.®! Therefore it has been held that 
a demand by letter, in the absence of a reply, is in- 
sufficient where it would require for compliance 
that the possessor take the goods to the person de- 
manding.®? If, however, the letter of demand is 
replicd to by a refusal to deliver or a denial of 
possession of the property, such demand and refusal 
are sufficient evidence of conversion.®* <A_ letter 
written after an alleged conversion is held not to 
be construable as a demand.** 

Showing of title or right to possession.®® In order 
that a demand and refusal may serve as a sufficient 
basis for an action for conversion, it is not neces- 
sary that plaintiff show evidence of his title or 


Cumberland Telephone & Tele- 


CONVERSION [§§ 69-70 
right to immediate possession at the time of de- 
mand,°° unless the person in possession of the prop- 
erty 1s ignorant of the identity of the true owner.*‘ 
It is held that a demand by a transferee of the 
property on a bailee of the transferor must be ac- 
companied by evidence of change of ownership, in 
order that a demand and refusal in such a case 
may be sufficient evidence of conversion by the 
bailee.°® Where the owner of the property sues a 
bailee of the converter, service of the petition in 
the action on the bailee while the property is in 
its possession is held to be sufficient notice of plain- 
tiff’s title to the property.®® 

Readiness to remove property. To constitute a 
valid demand it is not necessary that the owner be 
prepared to remove his property immediately.°° 


Demand for proceeds or payment. A demand of 
payment for, or of the proceeds of the sale of, the 
converted property is equivalent to a demand of 
the property itself,°+ but a demand of payment for 
goods destroyed by defendant will not support an 
action for conversion of others which were saved.°? 


[§ 70] b. By Whom Demand Made. A demand, 
to be sufficient, must be made by the person having 
the right of immediate possession of the property 
demanded,®°* or by his attorney,®* or Sy some other 
agent.°° The authority of an attorney to make a 
demand for his client will be presumed,*® unless 
another method of making a demand has been agreed 
on between the owner of the property and the 
holder thereof.°* The fact that a person who makes 
a demand is the attorney for the owner in bring- 
ing an action for conversion of the property is not 


29 Ga.App. 238; La Place v. Au- 


45. egraph Co. y, Taylor, 88 N.E. 631, 44) 649, 
graph Co. v. Taylor, 88 N.E. 631, 44 |Ind.App. 27; Durgin v. Gage, 40 N.H. poix, 1 Johns.Cas. (N.Y.) 406; Thomp- 
HE NEA Caper an One oe a ey 302; Farrar v. Rollins, 37 Vt. 295. son v. Shirley, 1 Esp. 31, 170 Reprint 

Yas: 5, pp.Div. 437; on- 52. Teeple v. Hawk Gola | 271; Annand v. Merchants’ Bank, 12 
not v. Ibert, 233 Barb. (N.Y.) 24. Dredging Co., 114 N.W. 906, 137 Towa! N.S. 328. 

46. Ind.—Cumberland Tel., etc.,|206; Pattee v. Gilmore, 18 N.H. 460, [a] Demand by letter that bank 


Co. v. Taylor, 88 N-E. 631, 44 Ind.App. | 45 “Am. D. 485; 
Oe Phila, (Pa.) wre}, 
Mo.—Handlan-Buck Mfg. Co. v. 53. 
Stave: Electrical Co.,..168 S.W. 785,|45 Am-:D. 385; 
184 Mo.App. 247. 
N.Y.—Castle v. Corn Exch, Bank, 
42 N.B. 518, 148 N.Y. 122; Monnot v. 


795, 53 N.D. 447; 


Miller’ v. 
Pattee v. Gilmore, 18 N.H. 460, 
Woodworth Elevator Co., 
A. 698, 155 Pa. 538. 


Smith, 1 pay check or restore it held sufficient 
demand for the check itself. Annand 


v. Merchants’ Bank, 12 N.S. 329. 


First Nat. pane 62. Barrett v. Suttis, 17 N.S. 262. 
63. Ill.—Forth v. Pursley, 82 Ill. 
Rice v. Yocum, 26 Nettleton v. Kerr, 167 Ill.App. 


L525 
74. 


Ibert, 33 Barb. 24. 


Wash.— Wilcox v. Hubbard, 282 P. 
218, 154 Wash. 344, 

Eng.—Rushworth v. Taylor, 3 Q.B. 
699, 43 E.C.L. 932, 114 Reprint 674; 
Philpott Vv. Kelley, 3 A.&E. 106, 30 
E.C.L. 70, 111 Reprint 353. 


47. Otte v. Warren, 210 Ill.App. 
533; Harris v. Hackley, 86 N.W. 389, 
127 Mich. 46; Kewaunee County v. 
Decker, 30 Wis. 624. 


[a] Demand of deed did not oper- 
ate as demand of money and notes 
given for purchase price of land, 
which money and notes plaintiff 
claims defendant converted by failing 
to give a deed to the land. Otte v. 
Warren, 210 11]1.App. 533. 

48. Forth v. Pursley, 82 Ill. 152; 
Swartwout v. Evans, 37 Ill. 442; Ab- 
ington v. Lipscomb, 1 Q.B. 776, 41 
E.C.L. 772, 113 Reprint 1328. 


49. Gregg v. Hull, 41 Vt. 217. 

Refusal by person having only part 
of property demanded see infra § 76. 

50. Smith v. Young, 1 Campb. 439, 
170 Reprint 1014. 

51. Cumberland Telephone & Tel- 


/ 


54 Knowles v. Smith, 157 N.W. 
276, 190 Mich. 409. 
anebs Demand by agent see infra § 
56. Mechanics, ete., Bank v. Farm- 
ers, etc., Nat. Bank, 60 N.Y. 40 ae 


2 Thomps.&C. 395]; Cass v._N. 
pyar Ra Re Co.) 1 ED: Smith yy 


57. Mclntee v. New Jersey Steam- 
boat Co., 45 N.Y. 34, 6 Am.R. 28; Car- 
roll v.. Mix, 51 Barb. (N.Y.) 212; San- 
ford v. Wilson, 2 Tex.App.Civ.Cas. § 


Delay in compliance with demand 
for purpose of ascertaining ownership 
or right to possession see infra § 79. 

Qualified refusal based on doubt as 
to validity of plaintiff’s claim see in- 
fra § 75 text and note 8, 

58. Whiting v. Whiting, 87 A. 381, 
111 Me. 13. 

59. Ocaan S. S: Co. v. Southern 
States Naval Stores Co., 89 S.H. 838, 


145 Ga. 798. 


fecen Edmundson: v. Bric, 136 Mass. 
9. 


61. Kirkland v. Wallace, 114 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Iowa.—Temple v. Hawkeye Gold 
ad Co., 114 N.W. 906, 137 Iowa 


Minn.—Stebbins v. Martin, 140 N. 


W. 1029, 121 Minn. 154. 
Mo.—Newman v. Mercantile Trust 
Co., 88 S.W. 6, 189 Mo. 423; Defeo 


ve Goodwin, 287 S.W. 1075, 221. Mo. 
App. 789. 


N.Y.—Serat v. Utica, ete, Ry. Co., 
6 N.B: 795, 102 NY. 681: 


Eng.—Gunton vy. Nurse, 
447, 129 Reprint 1039. 


See also Carr v. Farley, 12 Me. 328 
(holding that, where one of two re- 
ceiptors of attached property wrong- 
fully sold it, a demand on the pur- 
chaser made by the other for its re- 
turn was sufficient). 

64. Lovejoy v. Jones, 30 N.H. 164. 

65. L. C. Smith & Bros. Typewrit- 


er Co, v. Blakemore, 183 Ill.App.' 14; 
Kendrick v. Beard, 51 N.W. 645, 90 


2 B&B. 


Mich. 589; Phelps v. Gilchrist, 28 N. 
H. 266. 
66. See Attorney and Client §:128. 
67. SN Ws 


Tingley v. Parshall, 
571, 11 Neb. 443. 
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sufficient to raise a presumption of his authority 
to make a demand, unless it is shown that he was 
acting as attorney at the time of the demand.*® 
An agent who is not an attorney must exhibit his 
authority if requested to do so by the person in 
possession of the property.®® If, when the agent 
of the owner makes a demand, his authority is not 
questioned by the person in possession of the prop- 
erty, it operates as a waiver of all objeetion to the 
authority of the agent, and that issue cannot be 
raised at the trial.7° 


[§ 71] c. On Whom Demand Made. A demand, 
to be effective, must be made on the person who 
has the actual possession or control of the prop- 
erty claimed,*? and who has the power to deliver 
it up, if he would.*? In order to maintain an ac- 
tion for conversion against two or more who are 
wrongfully in joint possession of the property of 
another, a demand must be made on each of them.7? 
But an action may be maintained against copartners, 
although a demand was made of but one of them, 
where their possession was joint.74 However, a 
demand on one partner after a dissolution of the 
partnership will not charge another partner with 
a conversion of goods delivered to the firm.7> A 
demand for property held by a corporation must be 
made on the officer or governing body authorized 
to act in the premises.7® Where there has been a 
demand on a corporation, it is not necessary that 
there be a demand on each of the individuals who 
control it, in order to hold them individually lable 
for conversion.*7 


A demand made on an agent in charge of a ware- 
house or grain elevator is a sufficient demand as 
against his-prineipal,’® and the sufficiency of the 
demand in such a case cannot be affected by any 
agreement with, or instructions from, the principal, 
but is controlled by public policy.7® 


A demand on a carrier to which defendant has 
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intrusted the goods for shipment is sufficient de- 
mand as against the shipper.®® 


Demand on public officer. A demand on a pub- 
lie officer who has seized property under an execu- 
tion will not operate as a demand on the execution 
creditor, to make him liable for conversion of the 
property without further demand.*! Where the 
statutes do not require his official designation, a 
demand addressed to a public officer in his private 
name is sufficient.8? 

[§ 72] d. Place of Demand. The demand for re- 
turn of the property need not be made at the place 
where it is to be received,*? and a personal de- 
mand for the possession of chattels is sufficient if 
made on the one having them under his eontrol, 
although the property be not at the place of de- 
mand,** and although defendant is not bound to 
deliver the property where demanded.*® A demand 
made on defendant at a considerable distance from 
the location of the property has been held insuffi- 
cient, however.8® A demand is ordinarily suffi- 
cient if left in writing at defendant’s dwelling,’* 
particularly if defendant was under contract to 
deliver specific articles on demand,®® and when it is 
made long enough before the commencement of the 
action for conversion to enable defendant to com- 
ply therewith.*® But a showing of a written de- 
mand left at defendant’s dwelling, without more, 
has been held insufficient evidence of conversion, it 
being said that defendant is not bound in such 
case to carry the property to the owner.®® Property 
may be demanded of a bailee wherever he may 
be at the time, and although he is not bound to de- 
liver it at that place, and, if the bailee refuse to 
deliver the property, no further demand is neees- 
sary.° 


[§ 73] e. Time of Demand. For a demand to be 
sufficient, it must be made after plaintiff’s right 
of possession has accrued,®? and while plaintiff has 


68. Jesse French Piano & Organ 
Co. v. Johnston, 37 So. 924, 142 Ala. 
419. 

69. Ala.—St. John v. O’Connel, 7 
Port. 466. 


Cal.—Griffin v. Alsop, 4 Cal. 406. 
S.C.—Beckley v. Howard, 4 S.C.L. 


Tex.—Blankenship v. Berry, 28 Tex. 
49. 


Eng.—Solomons v. Dawes, 1 Esp. 
83, 170 Reprint 287. 

70. Watt v. Potter, 29 F.Cas.No. 
17,291, 2 Mason 77; Robertson v. 
@rane..2. Miss) 3627761; Am.D.2.5.20; 
Connah y. Hale, 23 Wend. (N.Y.) 462. 


71. Iil.—Dawes v. Rosenbaum, 53 
NCE. 585, 179 Ill. 112 [aff 77 Il.App. 
295]; Burge v. Englewood Motor Car 
& Garage Co., 213 Ill.App. 357. 


Md.—Western Maryland Dairy v. 
Maryland Wrecking & Equipment Co., 
126 A. 135, 146 Md. 318. 


Mass.—Magaw v. Beals, 
347, 272 Mass. 334. 


N.H.—Hett v. Boston, etc., R. Co., 
44 A. 910, 69 N.H. 139. 


N.Y.—Shipley Construction & Sup- 
ply Co. v. Mager, 150 N.Y.S. 969, 165 
App.Div. 866 [aff 117 N.E. 1084, 221 
Y. 679]; Zimmer v. Bantel, 8 N.Y. 
S. 3874; McClellan v. Wyatt, 11 N.Y.S. 
687, 26 Abb.N.Cas. 147. 
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"172 NUE. 


Z 


Pa.—W. G. Ward Lumber Co. v. 
American Lumber & Mfg. Co., 55 Pa. 
Super. 147. 

Ieng.—Edwards v. Hooper, 
W. 363, 152 Reprint 844. 

Necessity that person be in posses- 
sion for refusal to show conversion 
see infra § 82. 


72. Hammond v. DuBois, 101 A. 
612, 181 Md. 116; Hawkins v. Hoff- 
man, 6 Hill (N.Y.) 586; Phillips v. 
Shackford, 44 A. 306, 21 R.I. 422. 


73. White v. Demary, 2 N.H. 546; 
Jessop v. Miller, 2 Abb.Dec. (N.Y.) 
449, 1 Keyes 321; Mitchell v. Wil- 
liams, 4 Till (N.Y.) 13. 


74. Ball v. Larkin, 
CONEY) 2555: 


Effect of demand on one partner 
see Partnership § 383. 


11 M.& 


3 E.D.Smith 


75. Pattee v. Gilmore, 18'N.H. 460, 
45 Am.D. 385. 
76. Temple vy. Hawkeye Gold 


preemie Co., 114 N.W. 906, 137 Iowa 
06. 


77. Garbutt Lumber Co. v. Pres- 
Cott, 6% S:By dle, 34s Ga; 382: 


78. Jackson v. Sevatson, 82 N.W. 
634, 79 Minn. 275; Baumann v. Jef- 
ferson, 23 N.Y.S. 685, 4 Misc. 147; 
Seymour v. Cargill Elevator Co., 71 
N.W. 132, 6 N.D. 444. 


79. Seymour y. Cargill Elevator 


Co., supra. 
pees Wooster v. Sherwood, 25 N.Y. 
€1. Mulheisen v. Lane, 82 IH. 117. 


82. Duggan v. Wright, 32 N.E. 159, 
157 Mass. 228. 


83. Higgins v. Emmons, 5 Conn. 
76, lis Am. D! 41 


84. Clark v. Hale, 34 Conn. 398. 

Demand requiring delivery see su- 
pra § 69. 

85. Dunlap v. Hunting, 2 Den. (N. 
Wa O48, 43! ArmaDee rons 


86. Shea v. Chinn, 229 NiY.S. 24, 
223 App.Div. 476 [rev 225 N.Y.S. 756, 
131 Mise. 336 (aff 164 N.E. 606, 249 N. 
Y. 617)]; Parmentier v. American 
Box-Mach. Co., 60 N.Y.S. 432, 44 App. 
Div. 47 [appeal dism 57 N.FB. 1119, 
162 N.Y. 648]; Richards v. Pitts Ag- 
ricultural Works, 37 Hun (N.Y.) 1. 


87. Logan vy. Houlditch, 1 Esp. 22, 
170 Reprint 268. 


88. Mason v. Briggs, 16 Mass. 453. 
89. White v. Demary, 2 N.H. 546. 
seus Phelps v. Gilchrist, 28 N.H. 
91. Dunlap v. Hunting, 2 Den. (N. 


Y.) 6438, 48 Am.D. 763. 


92. Ala.—Haas vy. Taylor, 2 So. 633, 
80 Ala. 459. 


Ga.—Hudson v. Goff, 3 S.B. 152, 77 
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yet the right of immediate possession,®* and, where 
plaintiff relies on demand and refusal as the only 
evidence of conversion, while defendant has con- 
trol of the property so as to be able to comply with 
Where demand and refusal are re- 
lied on as the sole evidence of conversion, the demand 
must be made before the action for conversion is 
brought,®> but a demand and refusal may serve as 
evidence of a prior conversion, although made after 
issuance or service of summons in the aetion.?® 


[§ 74] 3. Refusal—a. In General. 
mand and refusal are relied on to show a conversion, 
the refusal must be absolute and unconditional and 
a denial of plaintiff’s title or right to possession of 
An oral refusal, to be 
actionable, must be positive and unambiguous, and 
Mere silence or neglect to an- 
swer will not constitute a sufficient refusal,®® un- 


the demand.?* 


the property demanded.®? 


not merely evasive.®® 
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Where a de- 


elaim,® or be 


less defendant took time to consider and promised 


Ga. 281. 

Me.—Whiting v. Whiting, 87 A. 381, 
111 Me. 13; Hagar v. Randall, 62 Me. 
439. 

Ee ie v. Burnett, 6 Abb.Pr. 
N.S. 30 


at pu v. Clarke, 61 N.C. 335. 
Tex.—Young v. Lewis, 9 Tex. 73. 
93. Poppers v. Peterson, 33 Ill.App. 
4, 


94. Hammond v. DuBois, 101 A. 
612, 131 Md. 116; DeYoung v. Frank 
A. Andrews Co., 100 N.E. 1080, 214 
Mass. 47; American Hxchange y. Rob- 
ertson, 52 N.Y.Super. 44. 

95. Storm v. Livingston, 
(N.Y.) 44. 

96. Robinson v. 
225; Morris v. Pugh, 
Reprint 811. 

97. Ala.—Bolling v. Kirby, 
914, 90 Ala. 215. 

Conn.—Epstein v. Luria, 118 A. 595, 
98 Conn. 94; Thompson v. Rose, 16 
Conn: 71. 

Tll.—Marcus v. Chicago, M. & St. 
Py Ry, Co. 167 TApp. 6383" Race: v. 
Chandler, 15 Ill.App. 532. 

Ind.—Cumberland Telephone & Tel- 
egraph Co. v. Taylor, 88 N.E. 631, 44 
Ind.App. 27. 

Iowa.—Brown v. Dubuque Altar 
Mfg. Co., 144 N.W. 6138, 163 Iowa 343. 


Me.—Whiting v. Whiting, 87 A. 38], 
111 Me. 13; Donnell v. Canadian Pac. 
Ry. Co., 84 A. 1002, 109 Me. 500, 50 L. 
R.A.N.S. 1172. 


Md.—Buel v. Pumphrey, 2 Md. 261, 
56 Am.D. 714. 

Mass.—Bemis v. Curtis, 129 N.E. 
360, 237 Mass. 60; Herries v. Bell, 107 
N.E. 944, 220 Mass. 248, Ann.Cas. 
1917A 423; Lorain Steel Co. v. Nor- 
folk St. R. Co., 73 N.E. 646, 187 Mass. 
500. 

N.Y.—Pierpoint v. Hoyt, '182.N.E. 
235, 260 N.Y. 26; Monnot v. Ibert, 33 
Barb. 24; Beardsley v. Benders, 123 
N.Y.S. 35; Gregory v. Fichtner, 14 N. 
YS: 891, "27 Abb.N.Cas. 86. 

Pa.—Williams v. Smith, 25 A, 1122, 
153 Pa. 462. 

R.I.—Phillips v. Shackford, 44 A, 
306, 21 R.I. 422; Buffington v. Clarke, 
SWAN 247), USAR 437. 

Tex.—Sanford v. 
Civ.Cas: § 247. 

vVt.—Stearns v. Houghton, 38 Vt. 
583; Farrar v. Rollins, 37 Vt. 295. 

Wash.—Donofrio v. Watson Bros., 


6 Johns. 


Burleigh, 5 N.H. 
3 Burr. 1241, 97 


7 So. 


Wilson, 2 Tex.A. 


nsor Bt 


75, 838 Wash. 41. 


Wyo.—Fletcher v. Pump Creek Gas 
& Oil Syndicate, 266 P. 1062, 38 Wyo. 
329, 61 A.L.R. 615; Griggs v. Meek, 
264 P. 91, 261 P.:126, 37 Wyo. 282. 


Eng.—Burroughes v. Bayne, 5 H.& 
N. 296, 157 Reprint 1196. 


[a] Illustrations.—(1) Refusal of 
defendant to deliver to plaintiff on 
demand the key to a warehouse, as a 
result of which plaintiff’s goods in 
the warehouse were destroyed by fire, 
constituted conversion. Donnell v. 
Canadian Pac. Ry. Co., 84 A. 1002, 109 
Me. 500, 50 L.R.A.N.S. 1172. (2) Proof 
that defendant’s testator had posses- 
sion of plaintiff’s jewelry as bailee, 
and that, when plaintiff demanded it 
of him, he gave her a push and said, 
“Go away from here;. whatever I have 
I will keep,” furnishes sufficient evi- 


dence of demand and refusal to con- 


stitute conversion, in the absence of 
a previous actual conversion. Greg- 
ory v. Fichtner, 14 N.Y.S. 891, 27 Abb. 
N.C. 86. 


[b] Where refusal made to plain- 
tiff’s agent, who falsely represented 
to defendant that the demand was 
made in the agent’s own behalf, it 
operated to show a conversion as 
against plaintiff, the refusal being ab- 


solute. Buel v. Pumphrey, 2 Md. 261, 
56 Am.D. 714. 
98. Roberts v. Berdell, 52 N.Y. 644 


mem, 15 Abb.Pr.N.S. 177 [aff 61 Barb. 
37]; Mclean v. Graham, 5 U.C.Q.B.O. 
Sy Ont) 741. 


99. Richards v. Pitts Agricultural 
Works, 37 Hun (N.Y.) 1;° McLean v. 
Graham, 5 U.C.Q.B.0.S. (Ont.) 741. 


1. Ryerson v. Ryerson, 8 N.Y.S. 
738, 55 Hun 611; Weeks v. Goode, 6 
C.B.N.S. 367, 95 E.C.L. 367, 141 Re- 
print 499. 


2. Higgins v. Emmons, 5 Conn. 76, 
Lot AmIDi (4s. Bryeiv.s Clow,i 3F Nays: 
593, 50 Hun 574. 


3. Pollard .v. Pollard, 92 So: 488, 
207 Ala. 270; Teeple v. Hawkeye Gold 
Dredging Co., 114 N.W. 906, 137 Iowa 
206; Ohio Valley Banking & Trust Co. 
v. Wathen’s Ex’rs, 179 S.W. 230, 166 
Ky. 274; Halbran v. Gray, 55 N.Y.S. 
501, 25 Misc. 694. 


4 Ingersoll v. Barnes, 10 N.W. 
127, 47 Mich. 104; Sargent v. Gile, 8 
N.H, 325; Davies v. Nicholas, 7 C.&P. 
339, 32 E.C.L. 645, 173 Reprint 151; 
M’ Donald v. Bank of Upper Canada, 
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5. Rabe v. Jourdan, 102 S.W. 1167, 
46 Tex.Civ.App. 456: 


[§§ 73-75 


to answer,! or unless the situation is such as to 
impose on defendant an obligation to speak.’ 
wise, a mere failure to deliver when demand is made 
is not equivalent to a refusal.® 
will be presumed when evasion or delay makes it 
‘apparent that defendant does not intend to comply 
with the demand.* 
goods with defendant’s, so that neither party could 
identify them, is equivalent to a refusal.® 


[§ 75] b. Qualified Refusal. Where the refusal 
is not absolute, but is qualified by certain conditions 
which are reasonable and justifiable, and which are 
imposed in good faith and in recognition of the 
rights of plaintiff, it will not serve as sufficient basis 
for an action for conversion.® 
ever, must have a legal foundation,’ or rest on a 
reasonable doubt as to the validity of plaintiff’s 
based on a reasonable doubt as to 


Like- 


A sufficient refusal 


A commingling of plaintiff’s 


The conditions, how- 


6. U.S.—Banque de France v. Eq- 
uitable Trust Co. of New York, 33 F. 
(2d) 202. : 

Ala.—Butler v. Jones, 2 So. 300, 80 
Ala. 436. 

Ill.—Spaar v. Slakis, 180 I11.App. 
304; Kime v. Dale, 14 Ill.App. 308. 

Ind.—Beaver Products Co. v. Voor- 
hees, 142 N.E. 717, 81 Ind.App. 181. 

Minn.—Sutton v. Great Northern R. 
Co., 109 N.W. 815, 99 Minn. 376. 

N.H.—Fletcher v. Fletcher, 7 N.H. 
452, 28 Am.D. 359. 

N.Y.—McEntee _ v. 
Steamboat Co., 45 


ew Jersey 
INDY. we 6 Am.R. 


28; Saraga v. Strauss, 203 N.Y.S. 27, 
208 App.Div. 66; Terwilliger Ve 
Browning, King & Co., 185 N.Y.S. 17, 


193 App.Div. 628; Thompson v. Six- 
penny Savings Bank, 18 N.Y.Super. 
293; Siebold v. La Rue, 144 N.Y.S. 
658, 838 Misc. 70; Arsene v. La Fer- 
mina, 78 N.Y.S. 829, 38 Misc. 776. 


R.I.—Nelen v. Cowell, 123 A. 897, 
45 RI. 465 [rearg den 124 A. 257]; 
Pp eon v. Clarke, 8 A. 247, 15 R.I. 


Tenn.—Weakley v. Evans, 
46 S.W. 1070. 


Rasch ee v. Berry, 28 Tex. 


(Ch.A.) 


Eng.—Alexander v. Southey, 5 B.& 
Ald. 247, 7 B.C.L. 141, 106 Reprint 
1183; Verrall v. Robinson, 2 C.M.&R. 
495, 150 Reprint 213. 


N.S.—Annand y. Merchants’ Bank, 
12 N.S. 329. 

7. Ind.—Jonsson vy. Lindstrom, 16 
N.E. 400, 114 Ind. 152. 

Mo.—Huxley v. Hartzell, 
Sou: O’Donoghue vy. Corby, 


44. Mo. 
22 Mo. 


N.H.—Edgerly v. Emerson, 23 N.H. 
5bDo,, 55) Aim. D207: 

N.Y¥.—McClellan v. Wyatt, 11 N.Y. 
S. 686, 26 Abb.N.Cas. 144. 


Ay oe Vo MaArboro, 941) Mex, 


Eng.—Atkinson v. Marshall, 12 L. 
J. Hxche 117. 
8. Ark.—Zachary vy. Pace, 9 Ark. 


212, 47 Am.D. 744. 


eure v.. Gile,. 8. NiBv 325% 
Robinson v. Burleigh, 5 N.H. 225. 


N.Y. 


Tazo sangtona Vv. Wilsons 
A.Civ.Cas. § 247. 


Eng.—Green v. Dunn, 3 Campb. 215 
note; Solomons vy. Dawes, 1 Esp.. 83, 
170 Reprint 287; Vaughan v. Watt, 6 


2 Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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defendant’s duty under the cireumstances.? Where 
the qualified or conditional refusal is not reasonable 
or justifiable under the circumstances, and amounts 
to a denial of plaintifi’s rights in the property, it 
will be sufficient to sustain an action for conver- 
sion,?® and it is for the jury, under proper instrue- 
tions from the court, to pass on the existence of 
the qualification and its reasonableness.!! 


[§ 76] c. Refusal by Person Having Only Part 
of Property. A general refusal to deliver property 
on demand, which refusal is made by a person hav- 
ing in his possession or under his control only a 
part of the property demanded, will show a eon- 
version by him of that portion of the property de- 
manded which he had under his control at the time 
of the refusal.t? 


[§ 77] d. Refusal by Agent, Servant, or Partner. 
The refusal by an agent’® or a servant!* to deliver 
to plaintiff on demand property intrusted to such 
agent or servant by his principal or master ordi- 
narily will not make the principal or master hable 
for conversion of the property. But, if it was the 
duty of the agent or servant, in obedience to in- 
structions from his principal or master,'® or by 
virtue of the nature of his business,’® to act in re- 
sponse to a demand for the property, the refusal 
by the agent or servant is treated as the refusal 
of the principal or master, and will sustain an ac- 
tion against such principal or master for the con- 
version of the property. 


M.&W. 492, 151 Reprint 506. See Hol- 11. 


Jandy. owler 2b. Re To. 757; 766 
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Sutton v. Great Northern 
Co., 109 N.W. 815, 99 Minn. 376; 
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A refusal by one member of a partnership to de- 
liver property in the possession of the partnership 
is equally effective to show a conversion by the 
other partners.17 


[§ 78] e. Statement of Grounds of Refusal. If, 
when refusing to deliver the property on demand, 
defendant states any ground for his refusal, and 
has at the time any sufficient reason for refusing, 
his refusal must be placed distinctly on the true 
ground,'* and all reasons for refusal which are not 
mentioned at the time of refusal, if any at all are 
mentioned, are deemed to be waived, and cannot be 
later raised.1® 


[§ 79] 4. Time for Complying or Refusing. Be- 
fore complying with or refusing a demand for de- 
livery of property in his possession or control, the 
person on whom the demand is made may have a 
reasonable time for investigation and consideration 
of the validity cf the claim, and to determine what 
course to pursue.*° 


[§ 80] 5. Effect of Demand and Refusal—a. As 
Fixing Conversion—(1) In General. Where the 
possession of a person remains rightful until trans- 
formed into a wrongful detention by a demand and 
refusal of delivery, the demand and refusal may 
constitute a conversion in itself.21_ Where a demand 
and refusal are relied on to show a conversion, the 
date of the demand and refusal is ordinarily treat- 
ed as the date of the conversion of the property,?? 


R. 
Mc- 


Briges' @ve. (Haycock ) 63 (Caleotoe 
Ingalls v. Bulkley, 15 Ill. 224; Brush 


(recognizing rule). 

Delay in compliance with demand 
for purpose of ascertaining owner- 
ship or right to possession see infra § 
its). 

Necessity of showing plaintiff’s ti- 
tle or right to possession at time of 
demand see supra § 69 

9. Hett v. Boston & M. R. R., 44 A, 
910, 69 N.H. 139; Fletcher v. Fletcher, 
GT ON.H. 452, 28 Am.D. 359. 

10. U.S.—Watt v. Potter, 29 F.Cas. 
No. 17,291, 2 Mason 77. 

Cal.—Briggs v. Haycock, 
343. 

Colo.—Pennsylvania Fire Ins. Co. 
vy. Levy, 277 P. 779, 85 Colo. 565, 75 
A.L.R. 1416. 

Conn.—Semple v. Morganstern, 116 
A. 906, 97 Conn. 402. 

Ga.—Southern Ry. Co. v. American 
Whip Co., 81 S.E. 1114, 141 Ga. 708. 

Md.—Jones v. Ortel, 78 A. 1030, 114 
Md. 205. 

Mich.—Galvin y. Galvin Brass & 
Tron Works, 45 N.W. 654, 81 Mich. 16. 

Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686; Huxley 
vy. Hartzell, 44 Mo. 370; O’ Donoghue 
v. Corby, 22 Mo. 393; Defeo v. Good- 
win, 287 S.W. 1075, 221 Mo.App. 789. 


N.Y.—Holbrook v. Wight, 24 Wend. 
169, 35 Am.D. 607. 

N.C.—Dowd v. Wadsworth, 13 N.C. 
130, 18 Am.D, 567. 


63 Cal. 


R.I.—Singer Mfg. Co. v. King, 14 
1225] tay ia le 

S.D.—Maxwell Hardware Co. v. 
Hoffman, 170 N.W. 135, 41 S.D. 212. 


Eng.—Cobbett v. Clutton, 2 C.&P. 
471, 12.H.C.L. 682, 172 Reprint 213; 
Clark v. Chamberlain, 2 M.&W. 78, 150 
Reprint 676; Loeschman v. Machin, 
2 Stark. 311, 3 E.C.L. 423, 171 Reprint 
656. 


Cormick vy. Pennsylvania Central R. 
49 UN. Y. 303) [rev 93 Alb. J. 


25a, NN (845 (6 WAM... (2385 
Thompson vy. Sixpenny Savings Bank, 
18 N.Y.Super. 293; Alexander vv. 
Southey, 5 B.&Ald. 247, 7 E.C.L. 141, 
106 Reprint 1183; Vaughan v. Watt, 
6 M.&W. 492, 151 Reprint 506. 

12. Raye Vonwluight, s4:.Arke 4215 
Carper v. Risdon, 76 P. 744, 19 Colo. 
App. 530; Leuthold v. Fairchild, 27 
N.W. 503, 35 Minn. 99; Buffalo Mar. 
Bank v. Fiske, 71 N.Y. 353 [aff 9 Hun 
363]; King v. Fitch, 2 Abb.Dec. (N. 
Y.) 508, 1 Keyes 432; Equitable Foun- 
dry Co. v. Hersee, 33 Hun (N.Y.) 169. 

Demand for more property than 
claimant entitled to recover see su- 
pra § 69. 

13. Hammond v. DuBois, 101 A. 
612, 181 Md. 116; Ward v. Moffett, 38 
Mo.App. 395; Pothonier v. Dawson, 
Holt N.P. 383, 3 E.C.L. 154, 171 Re- 
print 279. 


14. Amberg v. Philbrick, 33. Ill. 
App. 200; Goodwin v. Wertheimer, 99 
N.Y. 149; Mount v. Derick, 5 Hill (N. 
Yj.) aha’: 


15. Jonés Vv: Hart, 2 Salk: 441,°91 
Reprint 382, See Ward v. Moffett, 38 
Mo.App. 395 (recognizing rule). 


16. Jackson v. Sevatson, 82 N.W. 
634, 79 Minn. 275; Cass v. N. Y. & N. 
Ha. Rar CO. ee Dap eomiuin (Nay. po2.0% 
Baumann vy. Jefferson, 23 N.Y.S. 685, 4 
Mise. 147; Seymour v. Cargill Eleva- 
tor Co., 71 N.W. 132, 6 N.D. 444. 

17. Holbrook v. Wight, 24 Wend. 
(N.Y.) 169, 35 Am.D. 607. 

Effect of demand upon one partner 
see Partnership § 383. _ 

18. Ingalls v. Bulkley, 15 Ill. 224; 
King v. Fitch, 2 Abb.Dec. (N.Y.) 508, 
1 Keyes 432; Brush v. Batten, 15 N. 
Y.St. 551, 48 Hun 615. 

19. Spence v. Mitchell, 9 Ala. 744; 


v. Batten, 15 N.Y.St. 551, 48 Hun 615. 

20. Iowa.—Teeple Vv. Hawkeye 
Gold Dredging Co., 114 N.W. 906, 137 
Iowa 206. 

Me.—Whiting v. Whiting, 87 A. 381, 
111 Me. 13. 

Mass.—Wellington v. Wentworth, § 
Mete. 548. 

Mich.—Felcher v. McMillan, 61 N. 
W. 791, 103 Mich. 494; Flannery y. 
Brewer, 33 N.W. 522, 66 Mich. 509. 

N.H.—Sargent v. Gile, 8 N.H. 325. 


R.J.— Buffington v. Clarke, 8 A. 247, 
25 URS 4375 


Eng.—Vaughan v. Watt, 6 M.&W. 
492, 151 Reprint 506. 

N.S.—Annand vy. Merchants’ Bank, 
12 N.S. 329. 


See Thompson v. Rose, 16 Conn. 71; 
Leuthold v. Fairchild, 27 N.W. 503, 
35 Minn. 99 (recognizing rule). 


21. Compton v. Sims, 96 So. 185, 
209.Ala. 287; Kelsey v. Griswold, 6 
Barb. (N.Y.) 486; Baldwin v. Cole, & 
Mod. 212, 87 Reprint 964. 

22. U.S.—Logan County Nat. Bank 
v. Townsend, 11 S.Ct. 496, 139 U.S. 
67, 35 Lilid. 107 [aff 3 S.W. 122, 8 Ky. 
L. 694]; Union Naval Stores Co. v. 
United States, 202 F. 491, 123 C.C.A. 
1 [aff 36 S.Ct. 308, 240 U.S. 284, 60 L. 
Md. 644]. 

Ark.—Smith v. Jones, 8 Ark. 109. 


Colo.—Grimes v. Barndollar, 148 P. 
256, 58 Colo. 421. 
Md.—Buel v. Pumphrey, 2 Md. 261, 
Am.D. 714. } 
Mich.—Rodgers v. 
Mich. 477. 

Mo.—Siff v. Jackson, 172 S.W. 1169, 
187 Mo.App. 141. 

Mont.—State v. Broadwater Bleva- 
tor Co., 201 P. 687, 61 Mont. 215. 

Wis.—Dahl v. Fuller, 7 N.W. 440, 50 
Wis. 501. 


56 
Brittain, 
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and in such ease the statute of limitations on an 
action for conversion runs from that time.?* If, 
before demand and refusal, an actual conversion has 
already occurred, however, the evidence of demand 
and refusal relates back to the time of the actual 
conversion.** 


[§ 81] (2) Necessity of Existence of Property 
Demanded. In order that a demand and refusal 
may suffice to establish a conversion it must af- 
firmatively appear that at the time thereof the prop- 
erty was in existence.?5 


[§ 82] (8) Necessity of Possession or Control of 
Property.2® Where no other conversion can be 
shown, in order that a demand and refusal may of 
themselves be a sufficient basis for an action for 
conversion, it must appear that at the time of the 
demand the property was in defendant’s possession 
or so far under his control as to permit his compli- 
ance with the demand when made,?? and the burden 
of proving this is on plaintiff.2® But an unqualified 
refusal by one having control of the property is 
sufficient evidence of a conversion, even though he 
was unable at the time of demand and refusal to 


[a] Reason for rule.—‘In the ac- 
tion of trover, when the inquiry is at 
what time the statute of limitations 
begins to run, reference is had to the 


1913A 1107. 


tionery Co. v. W. H. Hutchinson & 
Son, 54 So. 618, 171 Ala. 106, Ann.Cas. 
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make an immediate delivery.?® 


[§ 83] b. As Waiver. A demand for delivery of 
property made subsequent to an act amounting to 
a conversion of the property will not amount to 
a waiver of the prior act of conversion,®® and it 
has been held that, if a demand is made and the 
property demanded is not delivered up in response 
thereto, a second demand for the same property will 
not operate as a waiver of the first demand.*+ But 
a demand in person has been held to waive a prior 
demand by letter,?? and plaintiff’s assent to defend- 
ant’s retention of the property after demand will 
operate as a waiver of the demand.?* 


[§ 84] 6. Effect of Compliance with Demand.** 
Defendant’s compliance with a demand before an 
action for conversion is instituted bars a recovery 
in such an action, if defendant was lawfully in pos- 
session of the property.2> But a promise to comply, 
not followed by complete compliance with the de- 
mand before an action is brought, does not constitute 
comphanece.*® An offer to comply made after the 
commenéement of an action for conversion does not 
affect the plaintiff’s rights in the action, where the 
plaintiff’s original demand was disregarded.3* 


R.I.—Canning v. Owen, 48 A. 1033, 
22 R.I. 624, 84 Am.S.R. 808. 


S.C.—Morris v. Thomson, 30 S.C.L. 


time of the conversion, and never to 
the time of demand and refusal; un- 
less such refusal be of itself a con- 
version, or the demand and refusal is 
the only evidence. In the latter case, 
the time of demand and refusal is the 
criterion, simply because there is no 
other evidence of a conversion, and 
no other means of ascertaining when 
a conversion did take place.” Kelsey 
vy. Griswold, 6 Barb. (N.Y.) 436, 441. 


[b]. Where defendant was innocent 
purchaser from willful trespasser, in- 
terest assessed as part of damages 
should run only from the date of de- 
mand, and, no demand having been 
made before suit, would therefore run 
from the date of commencement of 
action for conversion. Union Naval 
Stores Co. v. United States, 202 F. 
SOT, 193 C.C.A. 1 [aff 36 S.Ct: 308, 240 
U.S. 284, 60 L.Ed. 644]. 

23. See infra § 118. 

24. State v. Broadwater HPlevator 
Co., 201 P. 687, 61 Mont. 215; Dealy 
v, Dance, 29 S:C... 487; Talbird > v. 
Baynard, 20 S.C.L. 597. 

25. Ala.—Locke v. Reeves, 22 So. 
850, 116 Ala. 590. 


Cal.—Cass v. Ocean Park Bath Co., 
188 P. 616, 45 Cal.App. 656. 


Ga.—Southern Express Co. v. Sin- 
clair, 60 S.E. 849, 130 Ga. 372. 


Mich.—McDonald v. McKinnon, 
N.W. 560, 104 Mich. 428. 

N.Y.—Salt Springs Nat. Bank v. 
Wheeler, 48 N.Y. 492, 8 Am.R. 564; 
Sternberg v. Schein, 71 N.Y.S. 511, 63 
App.Div. 417; Dexter v. Dexter, 4 N. 
Y.S. 712, 56 N.Y.Super. 568 [aff 30 
N.E. 68, 182 N.Y. 540]; Meise v: 
Wachtel, 104 N.Y.S. 915, 54 Misc. 549. 


[a] Belief that property was de- 
stroyed.—A refusal to deliver on de- 
mand property ,which one honestly 
but erroneously believes to have been 
destroyed by fire is not a conversion 
thereof. McDonald v. McKinnon, 62 
N.W. 560, 104 Mich. 428. 

26. As essential to sufficiency of 
demand see supra § 70. 


27. Ala.—Jebeles & Colias Confec- 
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Cal.—Steele v. Marsicano, 36 P. 920, 
102 Cal. 666; Beckman vy. McKay, 14 
Cal. 250. 


Fla.—Robinson v. 
Fla. 501 


Ga.—Hare v. Atlanta City Brewing 
Co., 65 Ga. 348; Seago v. Pomeroy, 46 
Ga. 227. 


Idaho.—Coombs  v. Collins, 
310, 6 Idaho 536. 


Tll.—Newlin v. Prevo, 90 Ill.App. 
515; Rosenbaum v. Dawes, 77 I1l.App. 
ZOD) aki moo Noe Ose cl Orn lleeeeb ails 
Hill v. Belasco, 17 Ill.App. 194. 


Kan.—Topeka Bank vy. Miller, 54 P. 
1070, 59 Kan. 743. 


Me.—Hagar v. Randall, 62 Me. 439; 
Dearbourn v. Union Nat. Bank, 58 Me. 
273; Davis v. Buffum, 51 Me. 160. 


Mass.—Arthur McArthur Co. v. 
Beals, 187 N.E. 697, 2438 Mass. 449; 
De Young v. Frank A. Andrews Co., 
100 N.E. 1080, 214 Mass. 47; Gilmore 
v. Newton, 9 Allen 171, 85 Am.D. 749; 
Johnson v. Couillard, 4 Allen 446. 


Mo.—German-American Bank  v. 
Brunswig, 81 S.W. 461, 107 Mo.App. 
401; Ward v. Moffett, 38 Mo.App. 395. 


N.H.—Hett v. Boston, ete., R. Co., 
44 A. 910, 69 N.H. 139; Carr v. Clough, 
26 N.H. 280, 59 Am.D. 345. 


Pee il ete v. Dennis, 45 N.J.Law 


N.Y.—Sternberg v. Schein, 71 N.Y. 
S: 511, 63. App-Div., 417; °“Durner’ 7, 
Brown, 6 Hun 331; Andrews v. Shat- 
tuck, 32 Barb. 396; Temerson v. Grau, 
67 N.Y.S. 847, 33 Misc. 471; Carter vy. 
Highth Ward Bank, 67 N.Y.S. 300, 33 
Misc. 128; Gregory v. Fichtner, 14 N. 
NaS. SO al INMY.ClvcPnoGel es onueAtb be 
N.Cas. 86 [rev 18 N.Y.S. 593]; Mc- 
Clellan v. Wyatt, 11 N.Y.S. 686, 26 
Abb.N.Cas. 144. 


Okl.—Phelps, etc., Co. v. Halsell, 65 
P. 340, 11 Oki; 1. 

Or.—Frerrera v. Parke, 23 P. 883, 19 
Or. 141. 

Pa—Laylor, v. Lyon, 13 At 739), 10 
Pa.Cas. 175; Shaw v. Swope, 8 Pa. 
Super. 491, 43 Wkly.N.C. 167; Spear 
v. Alexander, 2 Phila. 89. 


Hartridge, 13 


EZ: 


65; Barber v. Anderson, 17 S.C.L. 358. 


Vt.—Buck v. Ashley, 37 Vt. 475; 
Nutt v. Wheeler, 30 Vt. 436, 73 Am.D. 
316; Abbott v. Kimball, 19 Vt. 551, 47 
Am.) 708: “Yale, ve, Saunders) 6) vas 
243; Knapp v. Winchester, 11 Vt. 351; 
RAGE ov Clarks, Sis Vitauek OO seeekris heave 
Cloyes, 8 Vt. 30. 

Eng.—Smith v. Young, 
439, 170 Reprint 1014; Edwards v. 
Hooper, 11 M.&W. 3638, 152 Reprint 
844; Hinchcliffe v. Sharpe, 77 L.T. 
Rep.N.S. 714; Verrall v. Robinson, 
2 C.M.&R. 495, 150 Reprint 213. 

Ont.—Wells v. Crew, 5 U.C.Q.B.0. 
S. 209. 

N.S.—Walker v. 
INGS Eee 


28. See infra §§ 178-182. 


29. Clark v. Hale, 34 Conn. 398; 
Ferguson v. Clifford, 37 N.H. 86. 


1 Campb. 


Cunningham, 12 


30. Ward vy. Carson River Wood 
Co., 18 Nev. 44; Manwell v. Briggs, 
Vite wl thOe 

31. Winterbottom v. Morehouse, 4 
Gray (Mass.) 332. 

32. Whiting v. Whiting, 87 A. 381, 
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33. Bolling v. Kirby, 7 So. 914, 90 
ae 215; Hagar v. Randall, 62 Me. 
od. 


34. Restoration or offer to restore 
property as defense see infra § 111. 


35. Thomson y. Sixpenny Sav. 
Bank, 18 N.Y.Super. 293; Quay v. Mc- 
Ninch, 9 S.C.L. 78; Chandler v. Par- 
tin, 9 S.C.L. 72; Hayward-v. Seaward, 
1 Moore & S. 459, 28 E.C.L. 490. See 
also MacKenzie v. Scotia Lumber & 
Shipping Co., Ltd., (N.S.) 12 East L. 
R. 464, 11 Dom.L.R. 729 (holding that, 
where defendant on demand returned 
property which had been taken by 
mistake, there was but a technical 
conversion, for which plaintiff could 
recover only nominal damages). 


36. Siff v. Jackson, 172 S.W. 1169, 
187 Mo.App. 141. 


37. Pierpoint v. Farnum, 254 N.Y. 
S. 758, 234 App.Div. 205 [aff 182 N.B. 
nee 260 N.Y. 26, and rev 259 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
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§§ 85-86] 


an action of trover.®® 


when demanded.*® 
Lord Mansfield: 


3S. Detinue distinguished see Det- 
inue § 4. 

Replevin distinguished see Replevin 

6. 


Trespass distinguished see Tres- 
pass § 3. 

39. 1 Chitty Pleading (14th Am. 
ed) p 146 [cit and appr Smith v. 
Grover, 12 Mo. 51; Burnham v. Pid- 
cock, 66 N.Y.S. 806, 33 Misc. 65 (aff 
68 N.Y.S. 1007, 58 App.Div. 273); Mc- 
intire vy. Blakeley,-12 A. 325, 9) Pa’ 
Cas. 227; Peterson vy. Kier, 2: Pittsb. 
191 (rev on other grounds 41 Pa. 
OA ae 

“The action of trover is grounded on 
the legal fiction of finding personal 
property casually lost by the owner, 
and subsequent conversion of the 
same by the finder to his own use, 
or the use of another.” Blakey v. 
Douglas, 6 A. 398, 400, 3 Pa.Cas. 495. 


40. 1 Chitty Pleading (14th Am. 
ed) p 146 [cit and appr Smith v. Gro- 
ver, 12 Mo. 51; Burnham vy. Pidcock, 
66 N.Y.S. 806, 33 Misc. 65 (aff 68 N.Y. 
S. 1007, 58 App.Div. 273)]. 


“The theory of the action is, that 
the defendant found the property 
which had previously been lost by the 
plaintiff; but this is wholly immate- 
rial. If it is taken forcibly from the 
Plaintiff, it is sufficiently. lost) to 
him.” Platt v. Tuttle, 23 Conn. 233, 
237. ‘ 

aun Cooper, Vv. Chitty.) 1 Burr, °20; 
31, 97 Reprint 166 [cit with appr 
Burnham v. Pidcock, 66 N.Y.S. 806, 
33 Misc. 65 (aff 66 N.Y.S. 1007, 58 App. 
Div. 273); Athens & Pomeroy Coal & 
Land Co. vy. Tracy, 153 N.E. 240, 243, 
22 Ohio App. 21; McIntire v. Blakeley, 
12 A325, 9°Pa.Cas. 227; Peterson v. 
Kier, 2 Pittsb. 191 (rev on other 
grounds 41 Pa. 357); 1 Chitty Plead- 
ing (14th Am. ed) p 146; Cooley Torts 
(2a ed) p 516]. 


42. Cooper v. Chitty, 1 Burr. 20, 31, 
97 Reprint 166 [cit with appr Mann 
v. Weiss, 170 S.W. 355, 185 Mo.App. 
335; Burnham v. Pidcock, 66 N.Y.S. 
806, 33 Misc. 65 (aff 66 N.Y.S. 1007, 58 
App.Div. 273); Athens & Pomeroy 
Goal (& Land, Co.:;v., Tracey, 153. NE. 
240, 243, 22 Ohio App. 21; McIntire 
v. Blakeley, 12 A. 325, 9 Pa.Cas. 227; 
Blakey v. Douglas, 6 A. 398, 3 Pa.Cas. 
495; Peterson v. Kier, 2 Pittsb. 191 
(rev on other grounds 41 Pa. 357); 
1 Chitty Pleading (14th Am. ed) p 
146; Cooley Torts (2d ed) p 516]. 


43.. 1 Chitty Pleading (14th Am. 
ed) p 146 [cit and appr Burnham v. 
Pidcock, 66 N.Y.S. 806, 33 Misc. 65 (aff 
66 N.Y.§. 1007,. 58 App.Div. 273); 


TROVER AND CONVERSION 


V. ACTIONS FOR CONVERSION 


[§ 85] A. Form and Nature*—1. Trover®’—a. 
Origin and History. The action of trover was, in 
its origin, an action of trespass on the case for the 
recovery of damages against a person who had found 
goods and refused to deliver them on demand to 
the owner, but converted them to his own use, from 
which word finding (trover) the remedy is ealled 
By a fiction of law actions 
of trover were at length permitted to be brought 
against any person who had in his possession, by 
any means whatever, the personal property of an- 
other, or sold or used the same without the con- 
sent of the owner, or refused to deliver the same 

As was said of this action by 
“In form it is a fiction; in sub- 
stance it is a remedy to recover the value of per- 
sonal chattels wrongfully converted by another tu 


his own use.’’4} 


 erty.*6 


version.*8 


Athens & Pomeroy Coal & Land Co. v. 
Tracy, 153 N.E. 240, 22 Ohio App. 21; 
Peterson v. Kier, 2 Pittsb. 191 (rev 
on other grounds 41 Pa. 357); Bu- 
ford v. Fannen, 1 S.C.L. 273, 1 Am.D. 
6E5].. 

44. Cooley Torts (2d ed) p 517. 


45. U.S.—Trustees of Dartmouth 
ollege vy. International Paper Co., 
32 F. 92; Burgess v. Graffam, 18 F. 
esl 

Ala.—Howton v. Mathias, 73 So. 92, 
197 Ala. 457;, Wiggs Bros. v. Ringe- 
mann, 45 So. 153, 155 Ala. 189; Davis v. 
Hurt, 21 Sov 468, 114 Ala; 1465. Cen- 
tral -R., ete., Co. v. Lampley, 76 Ala. 
357, 52 Am.R. 334; Conner v. Allen, 
33 Ala. 515; Harris v. Hillman, 26 Ala. 
380; Assets Realization Co. v. Ganus, 
(App.) 141 So. 721. 

Ark.—Jones vy. Buzzard, 2 Ark. 415. 


Cal.—Payne v. Elliott, 54 Cal. 339, 
35 Am.R. 80; Rogers v. Huie, 2 Cal. 
541, 5:6 "Alm. Dy 363% 


Conn.—Metropolis Mfg. COL Vv. 
Lynch, 36 A. 832, 68 Conn. 459; Parker 
v. Middlebrook, 24 Conn. 207; Platt v. 
Tuttle, 23°-Conn: 233. 


Del.—_Layman v. F. F. Slocomb & 
Cot 716 VAL 094510058 823!" Del.. 4035 
Stewart v. Bright, 11 Del. 344; Carey 
v. Dazey, 5 Del. 445. 

D.C.—Miller v. Ambrose, 35 App.D. 
CuNcos 

Ga.—Southern Express Co. v. Sin- 
clair, 60 S.H. 849, 130 Ga. 372; Carter 
v. Spiegel, May Stern Co., 166 S.E. 
34, 45 Ga.App. 754; Sappington v. 
Rimes, 95 S.E. 316, 21 Ga.App. 810; 
Shore v. Brown, 91 S.E. 909, 19 Ga. 
App. 476; Jeems v. Lewis, 79 S.E. 
235, 13 Ga.App. 456. 


aoo, 
TlL—Gibbs v. Jones, 46 Ill. 319; 
Witzke v. Greer, 195 Ill.App. 206; 


Haddix v. Hinstman, 14 Ill.App. 443. 


Ind.—Coffin v. Anderson, 4 Blackf. 
3955, “Traylor eva Horralljie4  Blackt, 
317; Craumer v. McEnderffer, 28 N.E. 
561, 2 Ind.App. 569. 


Ky.— Louisville, ete., R. Co. v. Law- 
ton, LI SSOW.- bile (SS Ky. F49'6) 1 Keys 
1, 38" (Graham Ve wWarners bx rs: 3 
Dana 146, 28 Am.D. 65. 


Md.—Mattingly v. Mattingly, 133 A. 
625,150" Mad 67 le Martin’ v. W.. VW. 
Lanahan & Co., 105 A. 777, 133 Md: 
b2b;) Hammond vw. (Dur Bois; 101 7A. 
612, 131 Md. 116; Dietus v. Fuss, 8 
Md. 148. 

Mo.—Smith v. Grove, 12 Mo. 51; 
Mann v. Weiss, 170 S.W. 355, 185 Mo. 
App. 335. 

N.H.—Barron v. Davis, 4 N.H. 338. 


Q 


bor 
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The form supposes defendant may 


have come lawfully by the possession of the goods,*? 
and if he did not, yet by bringing this action plain- 
tiff waives the trespass,** and admits the possession 
to have been lawfully gotten.** 


[§ 86] b. Gist of Action. A conversion is the gist 
of the action of trover,*® irrespective of the manner 
in which defendant obtained possession of the prop- 
Where the act of conversion is admitted, 
the only question to be determined is the amount 
recoverable,#®% and without proof of conversion 
plaintiff cannot recover, whatever else he may prove, 
or whatever may be his right of recovery in another 
form of action.47 
the act of taking; all must be for the act of con- 
As conversion is the gist of the action, 
the statement of finding or trover is now immaterial 


No damages are recoverable for 


N.J.—Bigelow v. Heintze, 21 A. 109, 
53 N.J.Law 109, 


N.Y.—King v. Fitch, 2 Abb.Dec. 508, 
1 Keyes 432; Murr v. Western Assur. 
Co., 48 IN.YSi- 157) 247 App: Dive 3905 
Burnham v. Pidecack, 66 N.Y.S. 806, 
383 Mise. 65 [aff 66 N.Y.S. 1007, 58 
App:Div. 273]; Beggar Students’ 
Pleasure Soc. v. Hichel, 54 N.Y.S. 128, 
25 Misc. 177; Everett v. Coffin, 6 
Wend. 603, 22 Am.D. 551. 
Sa RN oe v. Barwick, 33 N.C. 


N.D.—Taugher v. Northern Pac. 
Beaver CLO Rye a ENING ee ICT ie pall, ON I Bye Lila 


Or.—Siverson y. Clanton, 170 P. 933, 
Sot Orsees Ole 
Pa.—Waring v. 


Pennsylvania R. 
Co., 76 Pa. 491; 


Blakey v. Douglas, 6 
A. 398, 3 Pa.Cas. 495; Peterson v. 
Kier, 2 Pittsb. 191 [rev on other 
grounds 41 Pa. 357]. 


Tex.—Johnson y. Barker, 1 Tex.A. 
Civ.Cas. § 283. 


Eng.—Isaack v. Clark, 2 Bulstr. 306, 
80 Reprint 1143; Cooper v. Chitty, 1 
Burr. 20, 97 Reprint 166; Golightly 
v. Reynolds, Lofft 88, 98 Reprint 547. 


“Without conversion, neither pos- 
session of the property, negligence or 
misfortune, will enable the action to 
be maintained.” Rogers v. Huie, 2 
Calw571, 573,.06° Am. 1368s 


[a] Wrongful act, and not: injury, 
creates liability for conversion. 
Northern Finance Corporation y. Mid- 
west Commercial Credit Co., (S.D.) 
239 N.W. 242. 

{[b] Where conversion is shown, 
the court will not search for .some 
technical reason to defeat a recovery 
of the value of the property convert- 
ed. Osborne v. Hldriedge, 280 P. 497, 
130 Or. 385. 


[ec] Questions to be tried in this 
form of action, it has been said, re- 
late to the ownership and right of 
possession, and the wrongful taking 
by defendant. Guthrie v. Halloran, 3 
P.(2d) 406, 90 Mont. 373. 


46. Platt v. Tuttle, 23 Conn. 233. 


4614. Combination Fountain Co. v. 
Millard, 144 A. 883, 50 R.I. 50. 

47. Conner v. Allen, 33 Ala. 515. 

“The right of property may reside 
in the plaintiff, entitling him.to pur- 
sue other remedies, but trover cannot 
be pursued without evidence of a 
conversion of the goods.” Davis v. 
Hurt, 21 So. 468, 114 Ala. 146, 150. 

48. Athens & Pomeroy Coal & 
Land Co. v. Tracy, 153 N.E. 240, 22 
Ohio App. 21; Peterson v.- Kier, 2 


*By WILLIAM A. MARTIN (§§ 85-88). 
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and not traversable.*® 
[§ 87] ce. Nature.°° 


ways been classified as an action of tort,°? 
one form of the action of trespass on the case.°” 


Transitory action. 
tory action.®* 


Legal or equitable. The remedy by action of trov- 
er is in its nature legal as distinguished from equita- 
ble,®* and, while it has been said that the action of 
trover is equitable in its nature,®*% and that “it is 
competent for the law court to administer justice ac- 
cording to the principles of equity,”°*% this form 


Pittsb. 191 [rev on other grounds 41 
LPS BESTA 

49. See infra § 137. 

50. Distinguished from: 
“Detinue”’ see Detinue § 4, 
“Replevin” see Replevin § 6. 
“Trespass” see Trespass § 3. 

51. Ind.—Craumer v. McEnderffer, 
28 N.E. 561, 2 Ind.App. 569. 

Mont,—Hardie v. Peterson, 282 P. 
494, 86 Mont. 150; Sawyer v. Robert- 
son, 28 P. 456, 11 Mont. 416. 


N.C.—Finch vy. Clarke, 61 N.C. 335. 


Tex.—Reef v. Hamblen, (Civ.App.) 
Sm SaWraG2a) v3.0 Dy 


Va.—Commonwealth v. Chilton 
Malting Co., 152 S.E. 336, 154 Va. 28; 
Sita v. Brewis, 25 Gratt. (66 Va.) 
TOW: 


Wis.—Carroll v. Fethers, 
604, 102 Wis. 436. 


Eng.—Cooper v. Chitty, 1 Burr. 20, 
97 Reprint 166. 


See Chase v. Fitz, 132 Mass. 359, 
365 (where it was said that in Ham- 
bly v. Trott, Cowp. 371, 98 Reprint 
1136, Lord Mansfield said that, al- 
though technically and strictly an 
action of trover was an action ex de- 
licto, yet that substantially and real- 
ly it was, as he termed it, an action 
of property. During the last argu- 
ment of the case he is reported to 
have said: “An action of trover is 
not now an action ex maleficio, though 
it is so in form;” and also, “in sub- 
stance, trover is an action of proper- 
ty. If a man receives the property 
of another, his fortune ought to an- 
swer it’). 

52. Ala.—Plummer v. Hardison, 60 
So. 502, 6 Ala.App. 525. 


Ill.— Wholesale Grocers Corpora- 
tion v. Richheimer Brokerage Co., 233 
Tll.App. 64; Harper v. Scott, 64 Ill. 
App. 401. Contra Meyer v. Meyer, 215 
Ill App. 203. 


Mo.—Smith v. Grove, 12 Mo. 51. 

N.Y.—Brice v. Vanderheyden, 9 
Wend. 472; Hull v. Southworth, 5 
Wend. 265. 


N.C.—Hooker  v. 
1004,) 218 NEC. 279: 


Pa.—Peterson vy. Kier, 2 Pittsb. 191 
[rev on other grounds 41 Pa. 357]. 


R.I.—Royce v. Oakes, 38 A. 371, 20 
Reb, 252. 


1 Chitty Pleading (14th Am. ed) p 
146; 2 Cooley Blackstone p 151; An- 
derson L. D.; Black L. D.; Rapalje & 
ie ta, D: 


53. Ala. 
Ala. 830. 

Ky.—Dennis & Bro. v. Strunk, 108 
S.W.. 957, 32 Ky.L. 1230. 


Me.—Whidden v. Seelye, 40 Me. 247, 
63 Am.D. 661; Robinson v. Arm- 
strong, 34 Me. 145. 


78 N.W. 


Latham, 23 S.F. 


Williamson vy. Howell, 17 


An action of trover has al- 


The action of trover is a transi- 
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of action is not available for the protection or en- 


and is 


Mich.—Greeley v. Stilson, 27 Mich. 
153. 


N.J.—Molina v. Cimision Regulado- 
ra Del Mercado De Henequen, 103 A. 
397, 91 N.J.Law 382; -Kryn v. Kahn, 
54 A. 870. 

N.Y.—Hoy v. Smith, 49 Barb. 360. 
Contra Brice v. Vanderheyden, 9 
Wend. 472. 


N.C.—Makely v. A. Boothe Co., 39 


|S.B. 582, 129 N.C. 11, 


Pa.—Mather v. Ministers of Trin- 
nes Church, 3 Serg.&R. 509, 8 Am.D. 

Tex.—Liles v. A. Woods & Co., 58 
Tex. 416. 


ee Then v. McGuineas, 25 Wis. 


Eng.—Brown vy. Hedges, 1 Salk. 290, 
91 Reprint 257. 


N.S.—Gesner v. Gas Co., 2 N.S. 72. 


1 Bacon Abr. tit Actions, Local and 
Transitory; 1 Chitty Pleading p 273; 
1 Petersdorff Abr. p 136. 


CAS personal, 2ctionss) AS. ae 
trover and conversion . . . may 
be brought in any county, and laid 
in any place; and the defendant can- 
not traverse it, or be allowed to say, 
that the cause of action accrued in 
another county or different place.” 1 
Bacon Abr. tit Actions p 81. 


54. Hance v. Tittabawassee Boom 
Co., 38 N.W. 288, 70 Mich. 227; Alter 
v. Stockham Bank, 71. N.W. 715, 51 
Neb. 797; Meier v. Wilkens, 44 N.Y. 
S. 274, 15 App.Div. 97; Fulton v. Ful- 
ton, 48 Barb. (N.Y.) 581. 


5444. Fields v. Brice, 18 So. 742, 
108 Ala. 632. 
54144. Robertson v. Business Boos- 


ters’ Country Club, 98 So. 272, 278, 210 
Ala. 460. 

55. Ala.—Draper v. Walker, 13 So. 
595, 98 Ala. 310; Rees v. Coats, 65 Ala. 
256. 

Conn.—Cooper  v. 
556. 

eer v. Woodward, 8 B.Mon. 

84, 


Davis, 15 Conn. 


BRAS Ng v. Neale, 114 Mass. 
12. 


Mo.—White v. Blankenbeckler, 92S. 
W. 508, 115 Mo.App. 722. 


N.Y.—Gandy v. Collins, 146 N.Y.S. 
89, 160 App.Div. 525 [rev on other 
grounds 108 N.B. 415, 214 N.Y. 293); 
Altman v. Weyand, 72 N.Y.S. 715, 66 
App.Div. 353; Easterly v. Auburn N&t. 
Exch. Bank, 3 Thomps.&C. 366. 


N.C.—Womble v. Leach, 83 
84 


[a] Thus, in trover for the con- 
version’ of cotton, it is not competent 
for the court to adjust the equities 
between the parties growing out of 
the fact that plaintiff had also a mort- 
gage on the land which produced the 
COELON: Womble v. Leach, 83 N.C. 
4. 


N.C. 


forcement of equitable titles or rights.°* 


Possessory. It has been held that. trover is a pos- 
sessory action based on a disturbance of the owner’s 
right to possession of a chattel.°® 


[§ 88] d. Purpose. Unless otherwise provided by: 
statute,°>? the action of trover is a remedy to re- 
cover the value of the property wrongfully con- 
verted,®® and not the specifie property itself.°° 
property itself can only be recovered by an actiom 
of detinue or replevin.®° 


Trial of title. 


The 


Questions of title to personalty: 


) 


56. Fletcher v. Dees, 134 So. 234,: 


101 Fla. 402. 

57. See cases infra this note. 

{a] In Georgia (1) by express 
provision of statute, the action of? 
trover embraces the common-law ac-. 
tions of trover, detinue, and replevin. 
Smal v. Wilson, 93 S.E. 518, 20 Ga. 
App. 674; Hicks v. Moyer, 73 S.E. 
754, 10 Ga.App. 488; Roper Wholesale; 
Grocery Co. v. Favor, 68 S.E. 883, 8 
Ga.App. 178. (2) And accordingly, in 
an action of trover either specific 
property claimed, or its equivalent in 
money, may be recovered. Watts v- 
Wight. Inv. Co., 103 S.H: 184, '25 “Ga. 
App. 291; Hudson v. Gunn, 92 SE. 
546, 20 Ga.App. 95; Milltown Lumber: 
Co. v..Carter, 63 S.E. 370, 5 Ga.App. 
ae (3) Bail trover see infra §§ 284— 


58. Ala.—Plummer v. Hardison, 60 
So. 502, 505, 6 Ala.App. 525. 

Del.—Baker v. Spruance, 91 A. 203, 
28 Del. 140; Boulden v. Gough, 54 A. 
693, 20 Del. 48. 


Ill.—German Nat. Bank of Chicago 
v. Meadowcroft, 4 Ill.App. 630 [aff 95 
Ill, 124, 35 Am.R. 137]. 

Nev.—Nielsen y. Rebard, 183 P. 984, 
43 Nev. 274. 

N.Y.—Ballard v. Beveridge, 39 N.Y. 
S. 566, 6 App.Div. 349; Reynolds v. 
Shuler, 5 Cow. 323. 
une tees Vv. Herring,” 13 GN. Cs 


Okl.—Leeper Graves & Co. v. First 
Nat. Bank of Hobart, 110 P. 655, 660, 
26 Okl. 707, 29 L.R.A.N.S. 747, Ann. 
Cas.1912B 302. 


Or.—Siverson v. Clanton, 170 P. 933, 


88 Or. 261; Eldridge v. Hoefer, 77 P. 
874, 45 Or. 239. 
Pa.—North American Ins. Co. v. 


Levy, 5 Pa.L.J. 223; Peterson v. Kier, 
2 Pittsb. 191 [rev on other grounds 
44 Paw s5i}: 

S.C.—Spellman v. Richmond, ete., 
R. Co., 14 S.B. 947, 35 S.C. 475, 28 Am. 
S.R. 858; Kid v. Mitchell, 10 S.C.L. 
334, 9 Am.D. 702; Norris v. Beckley, 
9 S.C... 22:8. 

Tex.—Tiefel Bros. & Winn v. Max- 
well, (Civ.App.) 154 S.W. 319. 


Eng.—Cooper vy. Chitty, 1 Burr. 20, 
97 Reprint 166. 


59. Ill.—German Nat. Bank of Chi- 
cago v. Meadowcroft, 4 Ill.App. 630 
[aff 95 Ill. 124, 35 Am:R. 137]. 

Nev.—Nielsen v. Rebard, 183 P. 984, 
43 Nev. 274. 

N.¥.—Reynolds v. 
323. 

Pa.-—Waring Vv. 
Cowie Rar49tt 

S.C.—Kid v. Mitchell, 10 S.C.L. 334, 
9 Am.D. 702; Norris v. Beckley, 9 S. 
C.L. 228. 


60. Burnham v. Pidcock, 66 N.Y.S. 
806, 33 Misc. 65 [aff 68 N.Y:S. 1007, 58 


Shuler, 5 Cow. 


_ Pennsylvania R. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 88-89] 


being 
not a 
and it 


are triable in actions of trover.°°% Trover, 
a purely personal and transitory action, is 
proper form of action to try title to land,*! 
will not lie when title to land is an issue ;°2 but it 
will lie against a defendant claiming under a void 
tax deed when it appears that his holding was fugi- 
tive and solely for the purpose of cutting timber.*®? 


[§ 89] e. Exclusiveness of Remedy; Availability 
of Other Remedies.*** As has been stated, trover 
is a remedy for the redress of the legal wrong de- 
nominated “eonversion’’®® and it will lie even though 
other remedies are available.®* If the following ac- 
tions are permissible in the particular jurisdiction 
and the facts warrant them, the owner of property 
which has been wrongfully converted has the choice 
of bringing trover or replevin,®’ a suit for wrongful 
conversion or one on the implied promise for the 
value of the property,®® trover, replevin, or a suit 
on an implied promise for the value of the prop- 
erty,°® trover or a suit in sequestration,?® or tro- 


TROVER AND 


CONVERSION [65 C.J.] 55 


ver, trespass or an action for money had and re- 
ceived.74 Indeed, in some instances an action of 
trover may be brought even though another civil 
action relating to,*? or an indictment for larceny 
of,7* the subject matter is pending. However, as 
against an individual who participated actively in 
a conversion by a corporation but was not himself 
enriched thereby, plaintiff has a cause of action 
in trover only.74 Trover cannot be maintained for 
goods obtained under an invalid contract while an 
action founded on the contract is pending;7*® and 
a judgment in another form of action will bar an 
action of trover for the same act.’® 


Action available whenever trespass lies. When- 
ever an action of trespass will lie for the taking 
of a chattel,77 an action of trover may be main- 
tained.*® 


Waiver of other rights of action. Where prop- 
erty has been wrongfully taken or seized, the owner 
may waive the trespass*® or the right to claim the 


App.Div. 273]; 1 Chitty Pleading |breach of contract. I. Tanenbaum, 72. See cases infra this note. 
(14th Am. ed) p 146. Son & Co. v. Cook, 155 N.Y.S. 242 [a] Action on replevin bond.—An 
6014. Heber vy. Heber, 121 N.W. (2) The remedy on a replevin bond] action for conversion may be main- 


328, 139 Wis. 472. . 

61. Granade v. U. S. Lumber & 
Cotton Co., 139 So. 409, 224 Ala. 185; 
Aldrich Mining Co. v. Pearce, 52 So. 
911, 169 Ala. 161, 166, Ann.Cas.1912B 
288; Hooker v. Latham, 23 S.E. 1004, 
118 N.C. 179. “If that could be done. 
the titles to land in one county could 
be tried by an action in another, or 
titles to land in this state could be 
determined by personal action in an- 
Cou sinY ey ee B ae A There are appropriate 
remedies provided for contesting and 
trying titles to land, which must be 
resorted to. It would be attended 
with perplexing confusion and prac- 
tical mischief if parties were not lim- 
ited to these actions, to settle titles 
to land.’ Aldrich Mining Co. v. 
Pearce, supra. 


Property subject to conversion see 
supra § 11. 

62. Lehigh Zinc, ete., Co. v. New 
Jersey Zinc, ete, Co.. 36 A. 920, 28 
Ae 0915 N.J.Law 350; Hooker v. 
Latham,, 23 S.E. 1004, 118 N.C. 179; 
Mather v. Ministers of Trinity 
Church, 3 Serg.&R. (Pa.) 509, 8 Am.D. 
663. 

Real property as not subject of con- 
version see supra § 11 


63. Moret v. Mason, 64 N.W. 193, 
106 Mich. 340 [foll Cook v. Cook, 64 
N.W. 12, 106 Mich. 164]. 

64, Cross references: 


Joinder of trover and other actions 
see Actions §§ 208, 209, 211, 214, 229, 
233, 236. 


Splitting cause of action for conver- 
sion see Actions § 298. 


65. See supra § 2. 


66. Ga.—Comer v. Rome Chevrolet 
Co., 151 S.E. 678, 40 Ga.App. 820. 


Ind.—Dawson v. Sparks, 77 Ind. 88. 


Me.—Wyman vy. Bowman, 71 Me. 
121. 

Mich.—Smith v. Demarrais, 39 
Mich. 14. 


N.Y.—Pierpoint v. Hoyt, 182 N.BH. 
235, 260 N.Y. 26; I. Tanenbaum, Son 
&, Go. v..Cook, 155 N.Y.S. 242. 


[a] Rule applied.—(1) Where 
plaintiff’s title to the property and his 
legal right to immediate possession 
are unassailable, he may be entitled 
to sue for conversion, notwithstand- 
ing a right of action on his part for 


is not exclusive of an action of trover 
for detention of the property. by the 
party who gave the bond, after the 
recovery of judgment in favor of the 
adverse party. Dawson v. Sparks, 77 
Ind. 88; Wyman v. Bowman, 71 Me. 
121; Smith v. Demarrais, 39 Mich. 
14. (3) The owner of property which 
has been wrongfully converted may 
bring an action in trover and need not 
bring an action in such form that ac- 
counts may be adjusted between the 


neat: Pugh v. Palmer, 201 I1l.App. 
[b] Action construed to be trover. 


—Alexander v. Dean, 116 S.E. 643, 29 
Dae (2e-fatr 121 Si. 238; 157 Ga. 


Replevin where trover or trespass 
available see Replevin § 6 


67. Shaw v. Palmer, 224 P. 106, 65 
Cal.App. 441; Reynolds v. Reiss, 81 
So. 884, 145 La. 155; Continental Sup- 
ay Co. v. White, (Mont.) 12 P.(2d) 
569. 


fa] Return or value of property.— 
“Plaintiff may sue for the recovery of 
his property, together with rent 
which he may have incurred through 
being deprived of its use, for the pe- 
riod during which it remained in the 
possession of the defendants . 
or he may, without asserting any 
claim to the return of his property 
in kind, demand as damages the val- 
ue of his property, together with in- 
terest thereon from the date of the al- 
leged conversion.” Reynolds v. Reiss, 
81 So. 884, 145 La. 155, 161. 


68. Ferguson v. Plainview Nat. 
sported (Tex.Civ.App.) 42 S.W.(2d) 


69. Atlanta Finance Co. v. Luns- 
ford. tesa we okon ee Owns CO Us 
Yancey v. Northern Pac. Ry. Co., 112 
P. 533, 42 Mont. 342. 


70. Ripy v. Less, 
55 Tex.Civ.App. 492. 


71. National Trust Co. v. Gleason, 
TRIN. Y. 40086 AmiR. 63.2: 


[a] Rule applies where goods were 
sold by trespasser.—National Trust 
Co, v. Gleason, 77 N.Y. 400, 33 Am.R. 
632 

[b] Action construed to be for 
conversion aggravated by a trespass. 
Preble’ v1, Hannay 244 Pi 75,)-117) Or: 
306. 


118 S.W. 1084, 


*By STANLEY A. HACKETT (§§ 89-115). 


7 T.B.Mon. 


tained against a defeated plaintiff in 
replevin who fails to restore the prop- 
erty replevied notwithstanding an ac- 
tion is pending against him on his re- 
plevin bond. Wyman y. Bowman, 71 
Me. 121. 


[b] Attachment.—A defendant 
guilty of a conversion cannot defeat 
plaintiff in trover by suing out an 
attachment on the goods in contro- 
versy. Guest v. Heinly, 61 N.W. 404, 
93 Iowa 183. 


[ce] Injunction.—An action of tro- 
ver is not barred by an injunction or- 
der which relates to the property in 
question but does not enjoin the suit 
at law. McGowen v. Young, 2 Stew. 
(Ala.) 276 (order enjoining removal 
of property beyond jurisdiction). . 

Trespass, trover, and replevin as 
consistent remedies see Election of 
Remedies § 9. 

73. Keyser v. Rodgers, 50 Pa. 275; 
es v. Heaps, 21 L.T.Rep.N.S. 

74 Burleson v. Langdon, 219 N.W. 
155,-174 Minn. 264. 


75. Peters v. Ballistier, 3 Pick: 
(Mass.) 495; Kimball v. CURIS Rees 
4 Mass. 502, 8 Am.D.: 230 


Trover and assumpsit as inconsist- 
ent remedies see Election of Remedies 
§>9. 

76. See Judgments §§ 1371, 1372, 
1374, 1377. 


77. See Trespass §§ 10, 130. 


ares Ark.—Gaines v. Briggs, 9 Ark. 


Ga.—Smith-v. Kershaw, 1 Ga. 259. 
Ky.—Christopher v. Covington, 2 B. 


Mon. 357. 

M 5 s 
536, 48 Am.D. 643; Pierce v. RBen- 
jamin, 14 ‘Pick: 356, 25 Am.D. 396’; 


Prescott v. Wright, 6 Mass. 20. 
Mo.—Ireland v. Horseman, 65 Mo. 


h1l; Pitcock v. Higgins, (App.) 239 
SW. 870. : 

N.J.—Glenn v. Garrison, 17 N.J. 
Law 1. 


N.Y.—People v. Bank of North 
America, 75 N.Y. 547 [aff 13 Hun 434]; 
Connah v. Hale, 23 Wend. 462. 


79. Christopher v. Covington, 2 B. 
Mon. (Ky.) 3857; Sanders v. Vance, 
(Ky.) 209, 18 Am.D. 167. 


. 
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and sue for conversion.®? 


[§ 90] 2. Statutory Provisiens and Remedies. In 
some jurisdietions wherein the common-law action 
of trover has been abolished by code or statutory 
provisions,*? or the name is no longer used,** the 
substance of the common-law action has not been 
abolished,** the rule of damages has not been 
changed®® and there is a remedy as complete as 
the common-law action.*® But a statute may grant 
relief by trover in cases wherein such form of ac- 
tion was not recognized by the common law,** and 
may create an enlarged measure of damages.** In 
some states the statutory form of action for con- 
version is limited to the conversion of “plaintift’s 
gvoods.”89 The Negotiable Instruments Law has no 


return of the property®® 


CONVERSION r§§ 89-92 


governs in an action of trover is that of the place 
where the property in question was situated at 
the time of the alleged conversion thereof.°! Some 
statutes have been construed to relate only to ae- 
tions thereafter commenced,®? while others have 
been held applicable to pending actions.°* 


[§ 92] C. Persons Entitled To Sue—l. Title and 
Right to Possession in General. It is stated in some 
decisions that trover will not lie unless at the time 
of conversion plaintiff had a property right, gen- 
eral or special, in the chattel converted, or was 
in possession, or had a right to the immediate pos- 
session, thereof,9* while in other decisions it is 
declared that plaintiff in trover must have had 
both property, either general or special, and pos- 


relation to an action for conversion.?° 


{§ 91] B. What Law Governs. 


So. 
Mach. 


81. 

82. 
sions. 

83. Dennis Bros. v. Strunk, 108 S. 
IW 057,182 Kyle 1230° 


84. Dennis Bros. v. Strunk, 108 S. 
Wi Gb, oan Icy. Lis L230. 

fa] Code provisions substituting 
claim and delivery for the common- 
ce action of replevin (see Replevin 
§ 2) do not abolish the substance of 
the common-law action of trover and 
conversion. Dennis Bros. vy. Strunk, 


Mansfield v. Yates-American 
Coz, 279 P. 595,.158 Wash. 345. 


See cases supra notes 79, 80. 
See code and statutory provi- 


108 S.W. 957, 32 Ky.L. 1230. 
85. Mayecroft v. The Jennings 
Farms, 176 N.W. 545, 209 Mich. 187. 


5 


Damages generally see infra §§ 245— 
Ss 


&6. Berio v. Gay, 272 F. 404 (under 
Porto Rico code). 

[a] Action of trespass on the case 
for the unlawful conversion of per- 
sonal property has been retained in 
some states wherein the technical ac- 
tion of trover has been abolished by 
statute. Maycroft v. The Jennings 
Farms, 176 N.W. 545, 209 Mich. 187. 


ae of trespass see Actions § 
9. 


Tort action see Actions § 129. 

87. Boyle v. Levings, 28 Ill. 314. 

[a] Action between parties jointly 
interested in note.—Under some stat- 
utes an action of trover for the con- 
version of a promissory note or bank 
bills received upon it may be main- 
tained, although plaintiff and defend- 
ant were jointly interested in the 
note. Boyle v. Levings, 28 Ill. 314. 

{b] Stolen property.—Under some 
statutes the owner of stolen property 
has a right of action against any per- 
son in whose possession the property 
may be found. Harris y. Lipman, 212 
Tll.App. 499. 

gg. Berg v. Baldwin, 18 N.W. 821, 
381 Minn. 541. 

{a] Statutory construction.—Stat- 
utes which enlarge the common-law 
measure of damages should be strict- 
ly construed. Berg v. Baldwin, 18 N. 
W. 821, 31 Minn. 541. 


89. Dekle v. Calhoun, 53 So. 14, 
60 Fla. 53. 


90. Filosi v. 
111 Conn. 178. 


91. Holbrook v. Bowman, 62 N.H. 
313; Torrance v. Buffalo Third Nat. 
Bank, 23 N.Y.S. 1078, 70 Hun 44. 


92. Rogers v. Moore, 24 S.C.L. 60. } 
93. Tulley v. Tranor, 53 Cal. 274. 


Crossman, 149 A. 774, 


The law which 


94. U.S.—Scruggs v. Scruggs, 105 
TN ACE 
Ga.—Page v. Moxley, 112 S.E. 731, 


28 Ga.App. 620; Southern Ry. Co. v. 
Strozier & Waters s, 73° 'S.E. 42, 10 Ga. 
App. 157; Painter v. McGaha, 64 S.E. 
129, 6 Ga. App. 54; Groover v. Iler, 57 
S.E. 906, 1 Ga.App. 77. 

Ind.—Baker v. Born, 46 N.E. 930, 
17 Ind.App. 422. 


N.Y.—Lord vy. Woolley, 144 N.Y.S. 
385, 82 Mise. 656; Erlanger v. Sprung, 


113 N.Y.S. 16; Berney v. Drexel, 63 
How Pr. 471 Laff 334Huns38* (afi-33 
Hun 419)]. 


Eng.—De Lizardi v. Pennell, 6 E.& 
Bo 142, 88 F.C. 742, 119" Reprint 
1041; ‘Wills v. Wells, 2 MooreC.P. 
247, 8 Taunt, 264, 4°65 139, 129 
Reprint 385. 


95. U.S.—King v. Fearson, 14 FF. 
Cas.No. 7,789, 3 CranchC.C. 255. 


Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala..395; Granade v.. U. S. 
Lumber & Cotton Co., 139 So. 409, 224 
Ala. 185; Arnold vy. Sutherlin, 114 So. 
140, 216 Ala. 546; Albertville Trading 
Co. v..Critcher, 112 So. 907, 216 Ala. 
22s - 5G. LOUIS Shr eee CON 
Georgia, F. & A. Ry. Co., 104 So. 33, 
213 Ala. 108; First Nat. Bank vy. Bur- 
nett, 104-So. 17, 213 Ala. 89; Long v. 
Nadawah Lumber Co., 81 So. 25, 
202 Ala. 523; Pinckard v. Cassels, 70 
So. 153, 195 Ala, 353; Tallassee Falls 
Mfg. Co. v. Alexander City First Nat. 
Bank, 49 So. 246, 159 Ala. 315; Hol- 
man v. Ketcham, 45 So. 206, 153 Ala. 
860" Southern: Re Co. vieAttallay a0 
So. 664)" 147° Ala,” 653% "Pharnton v. 
Dwight Mfg. Co., 34 So. 187, 187 Ala. 
DD PIC aAnSasie Citys Ot aOOr © ive 
Wagand, 32 So. 744, 134 Ala. 388; 
Henderson v. Pilley, 82 So. 490, 131 
Ala. 548; Beall v. James Folmar Sons 
& Co., 26 So. 1, 122 Ala,.414; Booker 
v. Jones, 55 Ala. 266; Browning v. 
Hamilton, 42 Ala. 484; Kemp sv. 
Thompson, 17 Ala. 9; Nations v. 
Hawkins, 11 Ala. 859; Assets Realiza- 
tion Co. v. Ganus, (App.) 141 So. 721; 
McLeod Lumber Co. v. Neighbors, 114 
So. 176, 22 Ala.App. 204; Wilson v. 
Caldwell, 95 So. 337, 19 Ala.App. 117; 
Semple School for Girls v. Yielding, 
80 So. 158, 16 Ala.App. 584; Butler 
Cotton Oil Co. v. G. H. Campbell & 
Son, 78 So. 6438, 16 Ala.App. 445; 
Smith v. E. T. Davenport & Co., 68 
So. 545, 12 Ala.App. 456, 459 [cit Cyc]; 
Rolfe v. Huntsville Lumber Co., 62 
So. 537, 8 Ala.App. 487. 


Ark.—Danley v. Rector, 10 Ark. 211, 
50 Am.D. 242. 


Colo.—Dorris v. San Luis Valley 
Finance Co., 7 ®.(2d) 40%, '90 Colo. 


session or the right of immediate possession.?? 
so, it is stated in some decisions that plaintiff 


Al- 


209. 


Fla.—Meyers v. Ferris, 109 So. 209, 
91 Fla. 958; Dekle v. Calhoun, 53 So. 
14, 60 Fla. 53. 


Ga.—Liptrot v. Holmes, 1 Ga. 381. 
1l].— Owens v. Weedman, 82 Ill. 409; 


Bertholf v. Quinlan, 68 Ill. 297; 
Ridge..v. Giffrow,. 220 TitApp. 590; 
Kreider v.. Fanning, 74 Ill.App. 230; 


Poppers v. Peterson, 33 Ill.App. 384. 


Ind.—Redman v. Gould, 7 Blackf. 
361; Picquet v. McKay, 2 Blackf. 465; 
Hunter v. Cronkhite, 36 N.E. 924, 9 
Ind.App. 470. 


Me.—Weed v. Boston & M. R. R., 
128 A. 696, 124 Me. 336, 42 A.L.R. 487; 
Martin v. ‘Johnson, 7a IN S635 2015 Me. 
156; Weeks v. Hackett, 71 A. 858, 104 
Me. 264, 19 L.R.A.N.S. 1201, 129 Am. 
S.R. 390, 15 Ann.Cas. 1156; Ames v. 
Palmer, 42 Me. 197, 66 Am.D. 271. 


Mass.—Judkins v. Tuller, 178 N.E. 
540, 277 Mass. 247; Bacon v. George, 
92. N.E. 721, 206 Mass. 566; Clark v. 
Dean, 9 N.E. 651, 143 Mass. 292; Ring 
v. Neale, 114 Mass. 111, 19 Am.R. 316; 
Winship v. Neale, 10 Gray 382. 


Mich.—Stevenson v. Fitzgerald, 10 
N.W. 185, 47 Mich. 166. 


Minn.—Hodge v. Eastern R. Co., 
72 N.W. 1074, Tt) Minn. 193; Vander- 
burgh v. Bassett, 4 Minn. 9/42. 


Mont.—Kinsman y. Stanhope, 144 
P. 1083, 50 Mont. 41, L.R.A.1916C 4438; 
Glass v. Basin, ete. Min. Co., 77 P. 
302, 31 Mont. 21. 


N.H.—Odiorne v. Colley, 2 N.H. 66, 
9 Am.D. 39. 


N.Y.—Hull vy. Carnley, 


N.C.—Herring v. 
(Ch LG 


N.D.—Fargo First Nat. Bank v. 
Minneapolis, ete., El. Co., 91 N.W. 436, 
AEN 2 SOs Clendening v. Hawk, 79 
N.W. 878, 8 N.D. 419; Parker v. Lis- 
bon First Nat. Bank, 54 N.W. 313, 
SND asi 


Pa.—Duffield v. Miller, 92 Pa, 286; 


Blakey v. Douglass, 6 A. 398, 3 Pa. 
Cas. 495. 


Tex.—Oliver Chilled Plow Works v. 
Askey, (Civ.App.) 22 S.W.(2d) 743. 


Vt.—Campbell v. Bryant, 129 A. 
299, 98 Vit. 486. 


Wyo.—De Clark v. Bell, 65 P. 852, 
10 Wyo. 1. 


Eng.—Bloxam v. Sanders, 4 B.&C. 
941T D.&R. 896 On CPA S68) 107, 
Reprint 1309); Owen v. Knight, 4 Bing. 
N.Cas. 54, 6 DowlLP.C. 245, 5 Scott 307, 
SL UOKOAIUE Gs ALBA Reprint MOS Gor- 
don v. Harper, 2 Hsp. 465, 7 T.R. 9, 
101 Reprint 828; Makepeace v. Jack- 


LT Ney... 2022 
Tilghman, 85 N. 
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§ 92] 


must have had either title or the right to posses- 
sion of the property at the time of the conversion,?® 
and in other decisions it is declared that he must 
Furthermore, it has been both 
affirmed®* and denied®® that plaintiff must have 
had title at the time of the alleged conversion. 
other statement or holding is that plaintiff must 


have had both.®7 


son, 4 Taunt. 770, 128 Reprint 534. 


“Tt is unquestionably the law that 
to support a count in trover the right 
of property, general or special, and 
possession or an immediate right of 
possession, must concur in the plain- 
tiff at the time of the conversion.” 
Arnold v. Sutherlin, 114 So. 140, 216 
Ala. 546, 547. 


“It is well settled that to maintain 
trover the plaintiff must have a prop- 
erty in the chattel, general or special, 
and the actual possession or the right 
to immediate possession.” Duffield v. 
Miller, 92 Pa. 286, 289. 


96. Cal.—Suttori v. Peckham, 191 
P. 960, 48 Cal.App. 88. 
: 94 S.E. 827, 
21 Ga.App. 615. 
Ill.—Freeman v. Barnes, 162 Ill. 


App. 18; Banker v. Miller, 153 Ill. 
App. 115. 

Me.—Gilpatrick v. Chamberlain, 118 
A. 481, 121 Me. 561; Landry v. Man- 
deistam, 84 A. 642, 109 Me. 376. 

Mo.—Wood v. Great American Ins. 
Co., (App.) 279 S.W. 205; Buschow 
Lumber Co. v. Hines, 229 S.W. 451, 
206 Mo.App. 681; Cook v. Smith, 204 
S.W. 919, 200 Mo.App. 218. 

N.Y.—Johnson v. Blaney, 91 N.E. 
Tei, L980 NOY. <sl2) [reh iden ~92. NL Bh. 
1087, 198 N.Y. 628]; Innoyation Trunk 
Go, wv. Platt) A107 INCYCSe7816, 56 Mise. 
645. 

S.C.—Robinson v. Saxon Mills, 117 
S.E. 424, 124 S.C. 415. 

Vt.—Nemi v. Todd, 96 A. 14, 89 Vt. 
502. 

W.Va.—Duncan v. Jacob Doll & 
Sons, 84 S.E. 792, 75 W.Va. 381. 

See McDowell v. Geist, 8 P.(2d) 372, 
134 Kan. 789 (title, lien, or right to 
possession). 

97. 
& Hazard, 124 So. 234, 220 Ala. 86. 

Del.—Baker v. Spruance, 91 A. 203, 
28 Del. 140; Layman v. F. F. Slocomb 
& Co., 76 A. 1094, 23 Del. 403. 


Fla.—Dekle yv. Calhoun, 53 So. 14, 
60 Fla. 53. 


Idaho.—Portland Seed Co. v. Clark, 
204 P. 146, 35 Idaho 44. 


Ill.—Nettleton v. Kerr, 167 Ill.App. 
74, 

N.Y.—Hale v. Omaha Nat. Bank, 
49 N.Y. 626; Salt Springs Nat. Bank 
v. Wheeler, 48 N.Y. 492, 495, 8 Am. 
Ra, 564; Hasbrouck v. Lounsbury, 26 
NOG 598; Cleminshaw v. Meehan, 258 
N.Y.S. 225, 236 App.Div. 186; Yoko- 
yama v. San Carlos Operating Co., 


259 N.Y.S. 471, 144 Misc. 733; Kidder 
v. Hesselman, 196 N.Y.S. 937, 119 
Misc. 410. 

Pa.—Pennsylvania 35 e Co. v. 


Hughes, 39 Pa. 521. 


Newfoundl.—McPherson v. Brown- 
rigg, 7 Newfoundl. 691. 


98. Ark.—Security Bank & Trust 
Co. v. Bond, 201 S.W. 820, 132 Ark. 
592. 


Ga.—McLendon vy. Simmons, 148 S. 
E. 626, 40 Ga.App. 27; Fisher v. Beach, 
Hinson (5 (OR CVG) S.B. 84, 13 Ga.App. 
254; Prater v. Painter, 64,S-B). 1003, 
6 Ga.App. 292. See Mitchell v. Geor- 
Siawetcy i COmooe sub Ohl. lal Gay. 
760, 51 L.R.A. 622 (as a general rule). 


TROVER AND 


Ala.—Barksdale vy. Strickland’ 


in the s 


An- 


to be that: It 


Mich.—Kennedy v. Lynch Timber 
Co.,-198 NW. 985, 227 Mich. 269. 

Mo.—N. K. Fairbank Co. v. Lilinois 
Cent. R. Co., 149 Siw. 1154, 167, Mo: 
App. 286. 


N.Y.—Ward v. Powers, 204 N.Y.S. 
79, 208 App.Div. 684 [aff 147 N.H. 198, 


239 N.Y. 565]; Salisbury v. Segal, 178 
| NVY.S. 599. 
[a] Ownership.—(1) Only the 


owner of personal property unlawful- 
ly converted can recover the result- 
ing damages. Mitchell y. Heisen, 169 
Ill.App. 531. (2) Where plaintiff, by 
contract, vested absolute ownership in 
another, subject to be divested on can- 
cellation of the contract for cause, 
and he has not exercised his option 
to terminate the contract, he is. with- 
out ownership and cannot succeed in 
the action. Lewyn v. Pathé HEx- 
change, 35 F.(2d) 129. (3) “To sus- 
tain an action for conversion plaintiff 
must show that the property in con- 
troversy belonged to him and not to 
defendant at the time of the alleged 
conversion.” Peltier v. Nadeau, 164 
NW. 578, 188 Minn. 126, 127. (4) 
“As the money taken was not the 
property of plaintiff, this action in 
conversion will not lie.” Brown v. 
th poe® 191 N.W. 259, 154 Minn.- 38, 


{[b] ime. — (1) Whenever proof 
of title is necessary to sustain plain- 
tiff’s case, it must appear that he held 
title to, or had a general or spesial 
interest in, the property in con- 
troversy at the time of the alleged 
conversion thereof. Milligan v. Mac- 
Kinlay, 108 Ill.App. 609 [aff 70 N.E. 
685, 209 Ill. 358]; Grady v. Newby, 
6 Blackf. (Ind.) 442; Barton v. Dun- 
ning, 6 Blackf. (Ind.) 209; 
v. Hider, 1. Hilt. (N-Y¥.) 178; Duell v. 
Cudlipp, 1 Hilt. (N.Y.) 166; Overton 
v. Williston, 31 Pa. 155; Employers’ 
Casualty Co. v. Rockwall County, 38 
S.W.(2d) 1098, 120 Tex. 441 [reform- 
ing 35 S.W.(2d) 690, mod (Civ.App.) 
300 S.W. 148]; Deering v. Austin, 34 
Vt. 330. Contra Gulf, etc, R. Co. v. 
Humphries, 23 S.W. 556, 4 Tex.Civ. 
App. 333. (2) A continuance of such 
title or interest to the beginning of 
the action need not be shown. Barton 
v. Dunning, 6 Blackf. (Ind.) 209; 
Craig v. Burns, 212 P. 856, 65 Mont. 
550; Didriksen v. Broadview Hard- 
ware, Go;, “l93e ie 6a, 58. Mont... 424° 
Geren v. Hollenbeck, 132 P. 1164, 66 
Or. 104. (3) However, it is stated 
in some decisions that plaintiff must 
have title at the time of the institu- 
tion of the suit. Prater v. Painter, 64 
Sa, 1003 6 Grae pe eco Lap, ar 
Glidden, 39 Me. 448. (4) Also, it has 
been held that a plaintiff who trans- 
ferred his title after conversion could 
recover only nominal damages. 
Brady v. Whitney, 24 Mich. 154. 


[ec] Plaintiff's title is not de- 
stroyed, by the failure of a county of- 
ficer to comply with the law and do 
his duty. Shelton v. Landers, 270 S. 
W. 522, 167 Ark. 638. 


99. Amey v. Augusta Lumber Co., 
148 A. 687, 128 Me. 472. Contra Corin- 
na Seed Potato Farms v. Corinna 
Trust Co. isle AeoOT 25 Mer isi. 


1. Colo.—Glass & Bryant Mercan- 
tile Co. v. Farmers’ State Bank of 
Ft. Morgan, 265 P. 682, 83 Colo. 193. 


Sherman 


CONVERSION 
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have had some right, title or interest in the prop- 
erty alleged to have been converted. 
ous statements, made in some instances by courts 
same jurisdiction, are more 
ent with, or contradictory to, each other and some 
are partial or incomplete. 


2 vari- 


These 
or less inconsist- 


The correct rules appear 
is necessary? and sufficient® that 


Ky.—Browning v. Nevils, 269 S.W. 
341, 207 Ky. 308. 
Mo.—Shull v. 

S.W. 136. 
N.Y.—Slattery & Co. v. National 
City Bank of New York, 186 N.Y.S. 
679, 114 Misc. 48. 
Tex.—Trott v. Flato, (Civ.App.) 244 
S.W. 1085. 


[a] Where plaintiff has absolute- 
ly no interest in the property, he can- 
not recover. McLendon v. Simmons, 
148 S.E. 626, 40 Ga.App. 27; Koehler 
v. Franklin Paving Co., (Mo.App.) 269 
S.w. 400. 

[b] UWnrescinded sale. — Plaintiff 
has no interest in the property in 
question and therefore has no stand- 
ing to maintain an action for the con- 
version thereof where he sold and de- 
livered it to another person, the pur- 
chaser acquired the entire title, and 
it dces not appear that plaintiff has 
taken or contemplates taking any 
steps to rescind the sale or to recov- 
er the property from the purchaser. 
National City’ Finance Co. v. Lynch, 
271 HPS .b40N 94, Cal App... bb. 


[c] Where plaintiff had neither 
legal nor equitable title, he cannot 
maintain an action for conversion. 
Saraga v. Strauss, 203 N.Y.S. 27, 208 
App.Div. 66. 


[d] Pesigns.—After noncopyright- 
ed designs have been published, the 
person who made them has no prop- 
erty right therein and cannot recover 
damages for their conversion. Rich- 
ardson v. Hislop, 293 P. 168, 109 Cal. 
App. 440. 

2. Ala.—Buchmann §v. 
131 So. 799, 222 Ala. 240. 


Schneider, (App.) 235 


Callahan, 


Cal.—Middlesworth v. Sedgwick, 10 
Cal. 398; Covington v. Grant, 256 P. 
213, 82 Cal. App. 749; National Lum- 


ber Co. v. Tejunga Valley Rock Co., 
136 P. 508, 22 Cal.App. 726. 


Ill.—Lederer v. Railway Terminal 
& Warehouse Co., 257 Ill.Anp. 24 [rev 
on other grounds. 178 N.B. 394, 346 Ill. 
140, 77 A.L.R. 1497]. 


Mass.—Vincent v. Cornell, 13 Pick. 
294, 23 Am.D. 683. 


Mo.—St. Louis Catering Co. v. 
Glancy, 242 S.W. 392. 294 Mo. 488; 
Abbott v. Miller, 41 S.W. 898, 226 Mo. 
App. 2773 Central Mfg. Co. v. Mont- 
gomery, 129 S.W. 460. 144 Mo.Ann. 
494; Schwald v. Brunjes, 123 S.w. 
472. 189 Mo.App. 516. Compare Mann 
v. Weiss, 170 S.W. 355, 185 Mo.App. 
335 (where the court disagreed with 
a contention of counsel to this ef- 
fect). 

N.Y.—McCoy v. American Express 
Cou 7 N.B. 749, 253 NLY. 407" [rears 
den 173 N.B. SiGAs 2545 SNGY a bonis 
Clements v. Yturria, SLENOY. 285 [art 
14 Hun 1511; Leishing v. Van Buren, 
170) SINGYAS: 688, 183 App.Div. 296. 


Va.—Mullins v. Sutherland, 109 S.1 
420, 1381 Va. 547. 


3. Amey v. Augusta Lumber Co., 
148 A. 687, 128 Me. 472. 


Sufficiency of: 
Actnal possession alone see infra § 
93. 


Right of possession alone see infra § 
93. 
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plaintiff shall have had either possession or the right 
to possession at the time of the alleged conversion; 
he must have had at least a right to immediate pos- 
and as a right of possession ordinarily 
depends on some title or right of property, general 
generally speaking, 
either actual possession or ownership and right of 
At any rate, trover may be brought 
by a person who had both a right of property and 
a right of possessien at the time of the conversion‘ 


session ;* 
or special,> he must have had, 


possession.°® 


4. Colo.—American Surety Co. of 


New York v. Shumaker, 254 P. 999, 
81 Colo. 241. 
ill. Forth v. Pursley, 82 Ill. 152; 


Ambrosia v. Smith, 246 Ill.App. 
Ridge v. Giffrow, 220 Ill.App. 590. 


Ind.—Kaster v. Fleming, 78 Ind. 


533; 


ane Picquet v. McKay, 2 Blackf. 
465. 
Mont.—Continental Supply Co. v. 


White, 12 P.(2d) 569; Stagg y. Stagg. 
300 P. 589, 90 Mont. 180. 
N.H.—Clark v. Draper, 19 N.H. 419. 


N.Y.—Deeley v. Dwight, 30 N.E. 258, 
AS 2eN SY 59) ol Siu RAA 2085 Duncan 
v. Brennan, 83 N.Y. 4873 Rogers Vis 
Landers, 218 N.Y.S. 98, 128 Misc. 208. 


But see Cox v. Patten, (Tex.Civ. 
App.) 66 S.W. 64 (even if an owner is 
not entitled to possession at the time 
of conversion, still if, the wrongful 
act totally déstroy the property he 
may bring trover therefor). 

{a] Waiver of right of immediate 
possession precludes suit. — (1) 
Smith v. Maberry, 33 S.W. 1068, 61 
Ark. 515; McNair v. Wilcox, 15 A. 575, 
121 Pa. 437, 6 Am.S.R. 799; Batchelder 
v. Warren, 19 Vt..371. (2) “Where 
one entitled to the possession of prop- 
erty assents to the retention of the 
property by the owner he may not 
recover for conversion thereof.” 
Shyne v. li. R. Mack, Inc., 193 N.Y.S. 
70, 71, 200 App.Div. 318. (3) Waiver 
generally see infra § 110. 

5. See infra § 98. 

6 General Motors Acceptance Cor- 
poration vy. Dallas, 245 P. 184, 198 
Cal. 365; De Puy v. Shay, (Cal.App.) 
16 P.(2d) 158; Winne v. Ford, 263 P. 
545, 88 Cal.App. 308; Ellis v. Feeney 
& Sheehan Bidg. Co., 176 N.Y.S. 61, 
187 App.Div. 481. 


7. Mann v. Massey, 158 S.BK. 341, 
43 Ga.App. 201; Mayes v. Cunning- 
ham, (Mo.App.) 204 S.W. 404; O’Toole 
v. Lowenstein, (Mo.App.) 188 S.W. 
1128; Donofrio v. Watson Bros., 145 
P. 75, 88 Wash, 41. 


[a] ‘Title and right to possession. 
—McCord v. Rumsey, 95 So. 268, 19 
Ala.App. 62 [cert den 95 So. 269, 209 
Ala. 201; Redwine v. Trowbridge, 279 
P. 666, 99 Cal.App. 762. 

8. Ga.—McElmurray v. Harris, 43 
SiR 987, 1d “Gas 919° 


Me.—Weeks v. Hackett, 71 A. 858, 
104 Me. 264, 129 Am.S.R. 390, 19 L.R. 
A.N.S. 1201, 15 Ann.Cas. 1156. 


Mass.—Sudbury First Parish v. 
Stearns, 21 Pick. 148. 


N.Y.—Smith v. Van Ostrand, 64 N. 
Y. 278 [rev 3 Hun 450, 5 Thomps.&C. 
664]; American Exch. v. Robertson, 
52 N.Y.Super. 44 [aff 14 N.H. 607, 107 
Nea Ope. 

Philippine.—U. S. v. Yap Tian Jong, 
34 Philippine 10. . 


Ont.—Dickey v. McCaul, 14 Ont. 
App. Poe Filschie v. Hogg, 35 U.C. 
(Oy See Ss : 


9. U.S.—Louisville Trust Co v. 
sii oi: 75 F. 62, 21 C.C.A. 225; Hise- 
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version.® 


sien, Alone. 


man v. Maul, 8 F.Cas.No. 4,322. 

Apa enion: Iron Works Co. v. Un- 
ion Naval Stores Co., 47 So. 652, 157 
oa 645; Glaze v. MecMillion, 7 Port. 

Ark.—Roberts Cotton Oil 
Grady, 150 S.W. 


Cont ve 
150, 105 Ark, 53. 


Cal.—Triscony v. Orr, 49 Cal. 612. 
Colo.—McCormick v. First Nat. 
Bank, 299 P. 7, 88 Colo. 599; 


Murphy 
V. Hobbs; 11. P55, ‘8 Colo. 1390; 

Conn.—Wilson v. Griswold, 66 A. 
783, 80 Conn. 14. 

De!l.—Gam v. Cordrey, 53 A. 
Del. 148. 

Ga.—Hall v. Simmons, 54 S.E. 751, 
125 Ga. 801; Harrell v. Lister, 114 S. 
E. 77, 29 Ga.App. 150; Hunter, Pearce 
& Battey v. Lawton-Anderson Cy, 76 
S.BE. 782,12) Ga.App. 23: ~Pratér” vy. 
Painter, 64 S.E. 1003, 6 Ga.App. 292; 
Groover v, Ller, 57 S.H. 906, 1 Ga.App. 
Ube 

Idaho.—Bowman v. Adams, 261 P. 
679, 45 Idaho 217. 


Ill.—Union Stockyard, ete., Co. v. 
Mallory, etc., Co., 41 N.E. 888, 157 Il. 
554, 48 Am.S.R. 341, 43 N.E. 979 [rev 
54 I1l.App. 170]. 


Ind.—Grady v. Newby, 6 Blackf. 
442; Traylor v. Horrall, 4 Blackf. 371. 


Iowa.—Munier v. Zachary, 114 N.W. 
525, 138 Iowa 219, 18 L.R-A.N.S. 572, 
16 Ann.Cas. 526; Frick v. Kahbaker, 90 
N.W. 498, 116 Iowa 494, 


Mass.—Hall v. Burgess, 5 Gray 12. 


Mich.—Henry v. Manistique Iron 
Co., 111 N.W. 79,-147 Mich. 509. 


Mo.—Newman v. Mercantile Trust 
Co., 88 S.W. 6, 189 Mo. 423; Barbee 
v. Crawford, 11 S.W. 614, 132 Mo. 
App. 1. 

Mont.—Kipp v. Silverman, 64 P, 884, 
25 Mont. 296. 


OL mre v. Leverson, 2 N.J. 
Law 391. 


N.Y.—Johnson v. Blaney, 91 N.E. 
(21, 198, N,Y..312 [rearge den 92° N.EH. 
1087, 198 N.Y. 628]; Knight v. Sack- 
ett, etc., Lith. Co., 36 N.E. 392, 141 N. 
Y. 404, 31 Abb.N.Cas. 373; Melnick v. 
Kukla, 239 N.Y.S. 16, 228 App.Div. 321; 
Drew v. Salmon, 82 N.Y.S. 922, 85 App. 
Div. 615; Whitcomb v. Hungerford, 
42 Barb. 177; Davis v. Hoppock, 13 
N.Y.Super. 254; Van Leeuwen v. Fish, 
59 N.Y.S. 183, 28 Mise. 443 [dism 62 
N.Y.S. 518, 80 Misc. 419]; Caldwell v. 
Bodine, 18 N.Y.S. 627. 


N.C.—Jones v. Morris, 29 N.C. 370; 


334, 20 


Lewis v. Mobley, 20 N.C. 467, 34 
Am.D. 379. 

N.D.—Simmons vy. McConville, 125 
N.W. 304, 19 N.D. 787. 


Pa.—Winlack v. Geist, 107 Pa. 297, 
52 Am.R. 473; Castor v. McShaffery, 
48 Pa. 437; Purdy v. McCullough, 3 
Pa. 466; Sylvester v. Girard, 4 Rawle 
185; Yoner v. Neidig, 1 Yeates 19; 
Martin v. Megargee, 13 Pa.Dist, 752, 
30 Pa.Co. 573. 

R.I.—Rexroth vy. 
R.I. 35, 2 Am.S.R. 86 


soe Qo tan ois, Wo. 


y 


i 
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or, in other words, it may be brought by any one 
whose ownership of, or special interest in, the prop- 
erty involved entitled him to the right of im- 
mediate possession thereof at the time of its con- 
On the other hand, trover 
maintained by a person who had neither title, 
nor right of possession,® nor prior possession.?® 

[§ 93] 2. Title, Possession, or Right of Posses- 
Title to, or a right of property in, a 
chattel will not alone support an action in trover;'t 


cannot be 


Tex.—Mershon v._ Bosley, (Civ. 
App.) 62 S.W. 799; Shaw v. Adams, 
2 Tex.App.Civ.Cas. § 177. 


Vt.—Standlick v. Downing, 60 A. 
657, 77 Vt. 382; Gale v. Gale, 41 A. 
969, 70 Vt. 540. 


Can.—St. John v. Bullivant, 1 Can. 
L.T.Oce.Notes 206. 


Ont.—Land v. Woodward, 5 U.C. 
QBN 1907 


Newfoundl.—Doyle v. 
Newfoundl. 445. 


10. Tribble v. Laird, 19 S.E. 26, 92 
Ga. 686; Clark v. Wood, 147 S.E. 173; 
39 Ga. App. 340; Page v. Moxley, 112 
S.E. Sb yenctG Ga. App. 620; Turner 
Lumber & Investment Co. v. Chicago, 
RL. &. Py Ry. iCo:, 34 S3wW.(2d) Ao0093 
225 Mo.App. 1002. 


11. dil—Forth v. Pursley, 82 Ill. 
152; Newlin v. Prevo, 90 Ill.App. 515; 
Langhenry v.. Chicago “Trust, ete. 
Bank, 70 Ill.App. 200; Blain v. Fos- 
ter, 33 Ill.App. 297. 

Ind.-—Easter v. 
116. 

Ky.—Lexington, etc., R. Co. v. Kidd, 
7 Dana 245. 


Me. —Gilpatrick v. Chamberlain, 118 
A. 481, 121 Me. 561. 


Mass.—Raymond Syndicate v. Gut- 
tentag, 59 N.E. 446, 177 Mass. 562; 
Hardy v. Munroe, 127 Mass. 64; Win- 
ship v. Neale, 10 Gray 382; Hardy v. 
Reed, 6 Cush. 252; Fairbank vy. Phelps, 
22 Pick. 5385; Vincent v. Cornell, 13 
Pick. 294, 23 Am.D. 683. 

Mich.—Baehr v. Downey, 94 N.W. 
750, 133 Mich. 163, 103 Am.S.R. 444. 

Mo.—Abbott v. Miller, 41 S.W.(2da) 
898, 226 Mo.App. 277; Schwald- v. 
Brunien, 123 S.W. 472, 1389 Mo.App. 

N.H.—Clark v. Draper, 19 N.H. 419. 

N.Y.—Byrne v. Weidenfeld, 99 N. 
Y.S. 412, 113 App.Div. 451; Liebowitz 
Vv. Brinn, LS UN GYES. 635. 


N.C.—Rooks v. 


Bartlett, 5 


Fleming, 78 Ind. 


Moore, 44 N.C. 1, 57 


Am.D, 569; Lewis v. Mobley, 20 N.C. 
467, 34 Am.D. 379; Andrews v. Shaw, 
LN Co 10. 


Or.—Pacifie Live Stock Co. y. 


Isaacs, 96 P. 460, 52 Or. 54. 


Pa.—Farmers’ Bank v. McKee, 2 
Pa. 318; Caldeleugh v. Hollingsworth, 
8 Watts&S. 302. ‘ 


S.C.—Steele v. Williams, 23 S.C.L. 
16, 31 Am.D, 546. 


Eng.—Lord v. Price, L. R. 9 Exch. 
54, 30 L.T.Rep.N.S. 271; Bloxam vy. 
Sanders, 4 B.&C. 941, 7 D.&R. 396, 28 
Rev.Rep. 519, 10 B.G.L, 868, 107 Re- 
print 1309; Bradley v. Copley, 1 C.B. 
685, 50 E.C.L. 685, 135 Reprint 711; 
Hunter v. Westbrook, 2 C.&P. 578, 12 
Ese 742; Brind v. Hampshire, 5 

L.J.1xch. 197, 1 M.&W. 365, 150 Re- 
print 475, Tyrw. &G. 790. 

Ont.—Butters v. Stanley, 
C.P.. 402; 
Q.B. 192. 

Newfoundl.—Inkpen y. Stevenson, 
5 Newfoundl. 220. 


rate LBS (OR 
Doupe v. Stewart, 28 U.C. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ra 


§ 93] 


plaintiff must have had either actual possession or 
the right to immediate possession at the time of 
Prima facie, however, a 
person having the title to, or general property in, 
a chattel is in constructive possession, or has the 
right of possession, thereof!® and may sue in tro- 


the alleged conversion.!? 


ver.14 


Actual possession of a chattel at the time of a 
conversion thereof will sustain trover'® as against 
a stranger, trespasser, person without title, or any 
person except the true owner, or one claiming un- 
While actual possession is regarded as 


der him.?® 
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maintain trover against a wrongdoer or stranger 
to the title,4* the rule that a person 1 
actual possession at the time of the conversion is 
entitled to maintain trover against a person not 
connected with the title may apply even though 
the title is conceded to be in a third person,'* 


who was 1n 


plaintiff obtained possession under a void transfer 


fully.?+ 


sufficient evidence of title to enable plaintiff to 


See McLendon y. Simmons, 148 S.E. 
626, 40 Ga.App. 27, 28 (stating that 
“the right to sue in an action of 
trover is in the party in whom the 
title to the property was vested at 
the time of the conversion,” but dis- 
posing of the case adversely to plain- 
tiff on the ground that he was with- 
out title). 


12. See supra § 92. 

13. See Evidence § 64; Property § 
56. 
14. Ala.—Powers v. Hatter, 44 So. 


* 859, 152 Ala. 636. 


Conn.—Knox v. Binkoski, 122 A. 


400, 99 Conn. 582. 

Ind.—Collis v. Bowen, 8 Blackf. 262. 

Me.—Amey v. Augusta Lumber Co., 
148 A, 687, 128 Me. 472. 

N.Y.—Van Houten v. Pye, 33 N.Y.S. 
838, 87 Hun 19; Hyde v. Cookson, 21 
Barb. 92. 

Pa.—Dimond vy. McDowell, 7 Watts 
510. 4 

S.c.—Simmons vy. Anderson, 41 S.C. 
L. 67. 

Tenn.—Miller v. Koger, 9 Humphr. 
231. 

Can.—Murray v. Bourgeois, 1 Can. 
L.T.Oce.Notes 117. 


15. Ala.—Wolf v. Shepherd, 15 So. 
519, 103 Ala. 241; Cook v. Patterson, 
35 Ala. 102; Loowremore v. Berry, 19 


Ala. 130, 54 Am.D. 188. 
Cal.—Goodwin v. Garr, 8 Cal. 615. 
Conn.—Barker v. S. A. Lewis Stor- 

age, ete., Co., 65 A. 143, 79 Conn. 342, 

118 Am.S.R. 141; Haslem. v. Lock- 

wood, 37 Conn. 500, 9 Am.R. 350. 


Ga.—Mitchell v. Georgia, ete, R. 
Co., 36 S.E. 971, 111 Ga. 760, 51 L.R.A. 
622; Gillespie v. Chastain, 57 Ga. 
218: Small v. Wilson, 93 8.E. 518, 20 
Ga.App. 674. ; 

Ind.—Coffin v. Anderson, 4 Blackf. 
ASB NS 

Me.—Vining v. Baker, 53 Me. 544. 

Mich.—Van Lessler v. Ann Arbor 
enGiowmnd a. UN Wyae 1 10, al 3cp Mich: 1664 
[dist Montreal Bank v. J. HE. Potts 
Salt, etc., Co., 51 N.W. 890, 91 Mich. 
3421; Cullen v. O’Hara, 4 Mich. 132. 


Minn.—Stitt v. Namakan Lumber 
Co., 103 N.W. 707, 95 Minn. 91. 


Mo.—Rosencranz v. Swofford Bros. 
Dry Goods Co., 75 S.W. 445, 175 Mo. 
518, 97 Am.S.R. 609. 


N.H.—Rochester Lumber 
Locke, 54 A. 705, 72 N.H. 22; 
ham v. Gear, 3 N.H. 484. 


N.Y.—Columbia Bank v. American 
Surety Co., 71 N.H. 1129, 178 N.Y. 628 
[aff 82 N.Y.S. 1054, 84 App.Div. 487]; 
Burt v. Dutcher, 34 N.Y. 493; Smith 
v. Holt, 55 N.Y.S. 731, 37 App.Div. 
24; People v. Sherwin, 2 Thomps.& 
C. 528; Paddock vy. Wing, 16 How.Pr. 
547; Daniels v. Ball, 11 Wend. 47 note. 


Or.—Elerath Steel & Iron Co. v. 
Cornfoot, 240 P. 229, 116 Or. 83. 


Couey Ve 
Pink- 


SON TEE Vol eh iipyedia soul. 

S.D.—Jolley v. 
980, 34 S.D. 213. 

Tex.—Colorado First Nat. Bank v. 
Brown, 28 sS.W. 862, 85) Tex, 480; 
Stockbridge v. Crockett, 38 S.W. 401, 
15 Tex.Civ.App. 69. 

Vt.—Marcy v. Parker, 62 A. 19, 78 
Vics wambr ve Clarks 30 Wt 347,- 
Knapp v. Winchester, 11 Vt. 351. 

Wash.—Standard Furniture Co. v. 
Van Alstine, 72 P. 119, 31 Wash. 499. 

Ieng.—Jefferies v. Great Western R. 
Cory 5) ESBS 802, 185) HCle. 8027) 129 
Reprint 680; Northam v. Bowden, 11 
Exth. 70, 156 Reprint 749; Wilbra- 
ham v. Snow, 2 Saund. 47, 85 Reprint 
624; Armory vy. Delamirie, Str. 505, 
93 Reprint 664; Webb v. Fox, 7 T.R. 
391, 4 Rev.Rep. 472, 101 Reprint 1037. 

N.S.—Clarke v. Fullerton, 8 N.S. 
$48; Sanford v. Bowles, 3 N.S.Dec. 
304, 


Dunlop, 147 N.W. 


16. U.S.—McKee v. Gratz, 43 S.Ct. 
16, 260 U.S. 127, 67 L.Ed. 167 [aff 270 
Neale | 

Ala.—Wingfield Motor Co. v. Du- 
pont, 134 So. 37, 24 Ala.App. 262. 


Ga.—Camp, y. Turner, 91 S.E. 910, 
19 Ga.App. 452. 

Mo.—Sullivan v. Gault, (App.) 299 
S.W. 1116; Ernest Wolff Mfg. Co. v. 
Battereal Shoe Co., 180 S.W. 396, 192 
Mo.App. 113. 

N.J.—Manna v. Industrial Credit 
Corporation, 162 A. 559, 10 N.J.Misc. 
1098 [quot Cyc]. 

N.Y.—Wheeler v. Lawson, 8 N.E. 
360, 103 N.Y. 40; Burt v. Dutcher, 34 
N.Y. 493; Zak v. Simpson, 153 N.Y.S. 
1014, 168 App.Div. 207; McEchron v. 
Martine, 97 N.Y.S. 951, 111 App.Div. 
805; Adelberg v. Horowitz, 52 N.Y.S. 
1125, 32 App.Div. 408. 


N.C.—Craig v. Miller, 34 N.C. 375. 


Pa.—Gunzburger vy. Rosenthal, 75 
A, 418, 226 Pa. 300, 26 L.R.A.N.S. 840, 
18 Ann.Cas. 572. 

vVt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204: 


Ont.—Casselman v. Hersey, 32 U.C. 
Q.B. 333. 

“Prior actual possession is suffi- 
cient to sustain an action of trover 
against one who afterwards comes in- 
to possession without title or who 
receives possession from one who ac- 
quired it without title, unless defend- 
ant can connect his possession with 
a superior outstanding title in an- 
other.” Wingfield Motor Co. vy. Du- 
pont, (Ala.App.) 134 So. 37, 38. 


“The general rule is that where the 
plaintiff was in actual possession of 
the property at the time of the tak- 
ing he is entitled to maintain an ac- 
tion for conversion against a stranger 
to the title who takes the property 
from him, since his possession is 
presumed to be rightful and it is no 
defense to show that he had no title.”’ 


or proceeding,!® or, except in some jurisdictions,”° 
even though plaintiff acquired possession wrong- 


Right to immediate possession may be a sufficient 
basis for the maintenance of an action of trover?? 


Ernest Wolff Mfg. Co. v. Battereal 


Shoe Co., 180 S.W. 396, 192 Mo.App. 
B= V2. 
17. Roper Wholesale Grocery Co. 


v. Favor, 68 S.E. 883, 8 Ga.App. 178; 
United States Supply Co. v. Gillespie, 
166 P. 139, 65 Okl. 198; Montesano 
Lumber & Mfg. Co. v. Portland Iron 
Works, 186 P. 428, 94 Or. 677. 


Possession as giving’ rise to pre- 
Rita of ownership see Evidence 


_ Possession under claim of right or 
title see infra § 94. 


18. Carpenter v. Lewis, 6 Ala. 682; 
Skinner v. Pinney, 19 Fla. 42, 45 Am. 
R. 1; Basset v. Maynard, Cro.Eliz. 
819, 78 Reprint 1046; Roberts v. Wy- 
att, 2 Taunt. 268, 127 Reprint 1080. 

Title of third person as defense see 
infra § 114. 


19. See cases infra this note. 


[a] Thus, trover lies in favor of a 
plaintiff whose possession was ob- 
tained under: (1) A void execution. 
Duncan v. Spear, 11 Wend. (N.Y.) 54. 
(2) A transfer of a ship void for non- 
compliance with the registry act. 
Sutton v. Buck, 2 Taunt. 302, 127 Re- 
print 1094. (3) A transfer by an in- 
solvent which was void as to his as- 
signee in bankruptcy. Jefferies v. 
Great Western R. Co., 5 E.&B. 802, 
85 E.C.L. 802, 119 Reprint 686. 


20. Coffin v. Anderson, 4 Blackf. 


(Ind.) 395; Turley v. Tucker, 6 Mo. 
583, 35 Am.D. 449 [overr James vy. 


Snelson, 3 Mo. 393]; McDonald v. 
Mangold, 61 Mo.App. 291; Rexroth v. 
ae G3 AS Sle lo Eskisog aeAman sek 


21. Carter v. Bennett, 4 Fla. 283 
[error dism 15 How. (U.S.) 354, 14 
L.Ed. 727]; Anderson v. Gouldbere, 


53 N.W. 636, 51 Minn. 294; Knapp v. 
Winchester, 11 Vt. 351; Buckley y. 
Gross, 3 B.&S. 564, 113 E.C.L.) 564, 
122 Reprint 213. 

22. Ala.—Cook vy. Thornton, 20 So. 
14, 109 Ala. 523. 

Ga.—Summerford vy. 
BE, 955, 8 Ga. App. 253. 

Mich.—Vanosdall vy. 
NeWee 9) i138 Mich. 5383—. 
LA OE EE ON vy. Gouty, 83 Mo.App. 

Neb.—Locke v, Shreck, 74 N.W. 970, 
54 Neb. 472. 

N.H.—Jones y. Sinclair, 2 N.H. 319, 
9 Am-D. 75. 

N.Y.—Simon vy. Simon, 
915,38 App. Div. 85; 
ley, 46 IN; Y.S. 277, 29) “AppibDine bros 
Levenson Wrecking Co. v. Hille- 
brand, 157 N.Y.S. 515, 93 Mise. 530. 

{a] Time.—(1) The right of pos- 
session need not exist prior to the 
conversion; it may spring from the 
very act of conversion. Johnston vy. 
Whittemore, 27 Mich. 463. (2) It has 
been held that the fact that plaintiff 
was not entitled to possession at the 
time of the conversion will not defeat 


Kinard, 68 S. 


Hamilton, 77 


55 N.Y.S. 
Smith vy. Smal- 
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against a person who is not the true owner;?? but 
title or right of property, general or special, must 
also be proved to be in plaintiff whenever his right 
cannot 


of immediate possession 


shown.?4 


[§ 94] 3. Nature and Extent of Right, Title, In- 
An equitable title or right 
will not suffice for the maintenance of trover,*® 


terest, or Possession.” 


his action, if before it was commenced 
he became so entitled. Terry v. Bam- 
berger, 23 F.Cas.No. 13,837, 14 Blatchf. 
234, 44 Conn. 558 [aff 103 U.S. 40, 26 
L.Ed. 317]. 

23. Kalinowski v. M. A. Newhouse 
& Son, (Mo.App.) 53 S.W.(2d) 1094. 

24, U.S.—Hiseman v. Maul, 8 F. 
Cas.No. 4,322. 

Ala.—Patterson v. Irvin, 31 So. 474, 
132 Ala. 557; Henderson v. Pilley, 32 
So. 490, 131 Ala. 548; McNutt v. King, 
59 Ala. 597; Block v. McNeil, 46 Ala. 
Bae Hopper v. McWhorter, 18 Ala. 


Cal.—Green yv. Burr, 63 P. 360, 131 
Cal. 236; Middlesworth v. Sedgwick, 
~A0y Call 392. 

Ga.—Burch v. Pedigo, 39 S.H. 493, 
113 Ga. 1157, 54 L.R.A. 808; Jaques 
v. Stewart, 6 S.E. 815, 81 Ga. 81; Wal- 
lis v. Osteen, 38 Ga. 250. 

Tll.—Newlin v. Prevo, 90 I11.App. 
55: 

Ind.—Noblett v. Dillinger, 23 Ind. 
505; Burton v. Tannehill, 6 Blackf. 
470; Grady v. Newby, 6 Blackf. 442. 

Ky.—Fightmaster v. Beasly, 7 J.J. 
Marsh. 410. 

Me.—Cleaves v. Washburn, 12 A. 
734; Perley v. Dole, 40 Me. 139. 


Mass.—Rogers v. Dutton, 65 N.E. 


56, 182 Mass. 187; Morgan v. Ide, 8 
Cush. 420; Fairbank v. Phelps, 22 
Pick. 535. 


Mich.—Haynes v. Hobbs, 98 N.W. 
978, 186 Mich. 117; Harris v. Cable, 
62 N.W. 582, 104 Mich, 365; Gates v. 
Rifle Boom Co., 38 N.W. 245, 70 Mich. 
309; Ribble v. Lawrence, 17 N.W. 60, 
51 Mich. 569; Ortmann v. Sovereign, 
3 N.W. 228, 42 Mich. 1; Mills y. Van 
Camp, 2 N.W. (938, 41 Mich. 645; 
Stephenson y. Little, 10 Mich. 433. 


Minn.—Vanderburgh y. Bassett, 4 
Minn. 242. 

AAS Poe cars v. McKay, 41 Miss. 
358. 


Mo.—Southworth Co. v. Lamb, 82 
Mo. 242; Webster v. Heylman, 11 Mo. 
428; Chouteau v. Hope, 7 Mo, 428 


N.H.—Colby v. Cressy, 5 N.H. 237. 


N.J.—Gaskill v. Barbour, 41 A. 700, 
62 N.J.Law 530. 


N.Y.—Friedman v. Phillips, 82 N.Y. 
S. 96, 84 App.Div. 179; Bromley v. 
Miles, 64 N.Y.S. 358, 51 App.Div.'95; 
Blanck v. Nelson, 56 N.Y.S. 867, 39 
App.Div. 21; Schryer v. Fenton, 44 
N.Y.S. 208, 15 App.Div. 158 [dism 56 


N.E. 997, 162 N.Y. 444]; Hodges v. 
Lathrop, 3 N.Y.Super. 46; Jacquemin 


v. Finnegan, 80 N.Y.S. 207, 39 Misc. 
628; Jackson v. Klinger, 67 N.Y.S. 850, 
33 Misc. 758; Feist v. Prince, 49 N.Y. 
S. 280, 22 Misc. 358; Green v. Clark, 


5 Den. 497; Fitch & Lozee y. Beach, 
15 Wend. 221; Thorp v. Burling, 11 
Johns, 285. 


N.C.—Vinson y. Knight, 49 S.E. 
891, 187 N.C. 408;| Francis v. Welch, 
23 N.C. 215; Brazier v. Ansley, 33 N. 
G2 > Aim .D.. 408. 

R.I.—Davis v. National Eagle Bank, 
49) AY 1135, 50 A. 530, 23 Rel. 243. 

S.c.—Slack v. Littlefield, 16 S.C.L. 
298. 


a 


TROVER AND 


otherwise 


be 


S.D.—Smith v. Donahoe, 83 N.W. 
264,13, .S.Ds<334. 

Tenn.—Caldwell vy. Cowan, 
262. 

Tex.—Epstein v. Meyer Bros. Drug 
Go., 18 S1W.'592, 82 Tex. 572. 

Vt.—Hyde Park Lumber Co. v. 
Shepardson, 47 A. 826, 72 Vt. 188. 

Wis.—Walworth County Bank v. 
Farmers’ L. & T. Co., 14 Wis. 325. 

Eng.—Buckley v. Gross, 3 B.&S. 566, 
113 E.C.L. 566; Martin v. Reid, 11 C.B. 
INS a0) 103 ssh Cob) 7305) iar Dn Va 
Armitage, 1 H.&H. 442, 4 M.&W. 687; 
Felthouse v. Bindley, 7 L.T.Rep.N.S. 
835, 11 Wkly.Rep. 429 [aff 11 C.B.N.S. 
869, 103 E.C.L. 869]. 

Can.—Buck v. Knowlton, 21 Can. 
SUp.C Us oe mace OOD ivy anilichictmm( a © lll 
Sup. Ct? 512,02 Can-1.f.OcesNotes 255 
Temple v. Close, 1 Can.L.T.Occ.Notes 
195. 

Nie ae ee blag v. Kennedy, 21 N. 

Ga 


9 Yerg. 


Ss. 

Ont.—Wilson vy. Bockus, 20 U.C.C.P. 
467; McDonald v. Bonfield, 20° U.C. 
C.P. 73; Childs v. Northern R. Co., 25 
U.C.Q@.B:. 165. 

25. Title to, or interest in, motor 
vehicle see Motor Vehicles §§ 245, 306. 

26. U.S.—Kean v. National City 
Bank, 294 F. 214 [pet dism 44 S.Ct. 
179, 263 U.S. 729, 68 L.Ed. 528]; Nave- 
McCord Mercantile Co. v. Ranney, 29 
F.(2d) 383. 

Ala.—Farrow v. Wooley & Jordan, 
43 So. 144, 149 Ala. 373; Draper v. 
Walker, 13 So. 595, 98 Ala. 310; Marks 
v. Robinson, 2 So. 292, 82 Ala. 69. 
See Steverson v. W. C. Agee & Co., 63 
So. 794, 9 Ala.App. 389 (an equitable 
title is sufficient to support an action 
of case, but not an action of trover, 
for conversion). 


Ga.—Gilmore vy. Watson, 23 Ga. 63. 


Il].—Alexander v. Meyenberg, 112 
DlApp. 223: 
Mass.—Baker v. Seavey, 40 N.B. 


863, 163 Mass. 522, 47 Am.S.R. 475; 
eet Fe Neale, 114 Mass. 111, 19 Am. 
Re SG. 


N.Y.—McCoy v. American Express 
Co., 171 N.H. 749, 253 N.Y. 477 [rearg 
den 173 N.E. 861, 254 N.Y. 550]; Dee- 
ley v. Dwight, 30 N.E. 258, 182 N.Y. 59, 
18 L.R.A. 298; McNeil v. Hall, 94 N. 
Y.S., 920, 107 App.Div. 36 [mod on 
other grounds 95 N.Y.S. 1144, 108 App. 
Div. 357, and aff 80 N.B. 1118, 187 N. 
pequae Fulton v. Fulton, 48 Barb. 


27. Hook v. Bank of Leland, 98 
So. 594, 134 Miss. 185. 


28. Maryland Casualty Co. v. Holl- 
man, 280 P. 1034, 100 Cal.App. 669; 
Pendell v. Thomas, 272 P. 306, 95 Cal. 
App. 33. 

29. Sheldon v. Mc¥Fee, 111 N.B. 220, 
216 N.Y. 618 [reh den 112 N.E. 1076, 
207 Ne Ye, 6165's 


30. Scruggs v. Scruggs, 105 F. 28; 
May v. Draper, 107 So. 862, 214 Ala. 
324; Prater v. Painter, 64 S.E. 1003, 6 
Ga.App. 292. 


31. Elerath Steel & Iron Co. v. 
Cornfoot, 240 P. 229, 116 Or. 83. 
32. Farrow v. Wooley & Jordan, 43 


CONVERSION 


[§§ 93-94 


or at least it alone is not sufficient;?7 but equitable 
ownership and actual possession are sufficien 
Legal title in plaintiff is sufficient,?® and in some 
cases has been held necessary,?°® but absolute title 
need not. be shown.*+ 
acquired prior to the conversion alleged,?? is suf- 
ficient to support trover.?* 
be either general or special** and may be founded 


t.28 


A vested legal interest, if 


Such an interest may 


So. 144, 149 Ala. 373; Phillips v. Lane, 
5 Miss. 122; Kollock v. J. P. Emmert 
& Co., 43 Mo.App. 566; Gaskill v. Bar- 
bour, 41 A. 700, 62 N.J.Law 530. 

33. Ala.—Thomason y. Lewis, 15 
So. 8380, 103 Ala. 426. 


Conn.—Rix v. Strong, 1 Root 55. 
Ga.—Pope v. Tucker, 23 Ga. 484. 
Ind.—Worley v. Moore, 97 Ind. 15. 


N.H.—Batchelder v. Lake, 11 N.H. 
359; Boynton vy. Emerson, Smith 298. 


N.Y.—Jolinson v. Clark, 51 N.Y.S. 
238, 23 Misc. 346; Mayer v. Kilpatrick, 
28 N:Y.S. 145, 7 Misc: 689; “Dyer vz 
Vandenbergh, 11 Johns. 149. 


N.C.—Creach v. McRae, 50 N.C. 122. 


Alta.—Sanders v. Hedman, 9 Alta. 
L. 18, 18 Dom.L.R. 481, 7 West.Wkly. 
133, 29 West.L.R. 460. 

{a] Plaintiff held to have sufficient 
right and interest.—Humbert v, Ma- 
son, 104 P. 1037, 46 Colo. 430; Hussey 
Se ee 142 N.E. 594, 237 N.Y. 


34. Ala.—W. O. Broyles Stove & 
Furniture Co. v. Hines, 87 So. 19, 204 
Ala. 584; Baker v. Troy Compress Co., 
21 So. 496, 114 Ala. 415; Semple School 
for Girls v. Yielding, 80 So. 158, 16 
Ala.App. 584, 

Cal.—National Bank of New Zea- 
ane Vv. Hinn; 253. RB. 57, (838i, CallApp: 
vo . 

Fla.—Fletcher v. Dees, 134 So, 234, 
LOleelay 402: 


wee v. Knauer, 64 Ill. 


Ind.—Carson vy. Hanawalt, 98 N.E. 
448, 50 Ind.App. 409. 


Mass.—Forbes v. Boston, ete., R. 
Co., 183 Mass. 154. 


Mich.—Edwards vy. Frank, 40 Mich. 
616; Smith v. Mitchell, 12 Mich. 180. 


Mont.—Swenson vy. Kleinschmidt, 
26 P. 198,10 Mont. 473. 


N.Y.—Edwards y. Dooley, 24 N.E. 
827, 120 N.Y. 540; Marsden v. Cornell, 
62 N.Y. 215 [aff 2 Hun 449, 5 Thomps. 
& C. 27]; Murphy v. John Hofman 
Co., 163 N.Y.S. 932, 177 App.Div. 380; 
Blanck v. Nelson, 56 N.Y.S. 867, 39 
App.Div. 21; Simon v. Simon, 55 N.Y. 
S. 915, 38 App.Div. 85; Lane v. Rosen- 
berg, 7 N.Y.S. 906, 56 N.Y.Super. 604 
[ath 24. NeB 11099) 2a Ne yerte Ss Gis 
Smith v. James, 7 Cow. 328. 


N.C.—Hughes v. Giles, 2 N.C. 26. 


R.I—F. A. Thomas Mach. Co. v. 
Voelker, 50 A. 888, 23 R.I. 441. 


: mae Norwood y. Mazyek, 37 S.C. 
=r as 6. 


Vt.—Lord v. Bishop, 18 Vt. 141. 


[a] Special valuable interest ac- 
companied with right of possession.— 
Carvell v. Weaver, 202 P. 897, 54 Cal. 
App. 734. 


_L[b] General ownership subject to 
lien.—(1) The general owner of a 
chattel may bring trover for the con- 
version thereof even though a third 
person may have a lien thereon. 
Cooke v. Woodrow, 6 F.Cas.No. 3,181, 
i Cranch. C. Cy 437" [att 5° Granmch ie: 
By LM Beale : 
F.Cas.No. 8,487, 2 Hask. 256; Duff v. 
Venters, 107 S.W. 238, 82 Ky.L. 924- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Longfellow v. Lewis, 15: 


a 


§§ 94-95] 


on a possession warranted by law,®° or consented 
Plaintiff must recover on the 
strength of his own right or title, and not on the 
weakness of that of his adversary ;°7 
his alleged title is void, he cannot recover®® unless 
he had actual possession and defendant is a stran- 
ger to the title;*® but possession under a elaim of 
title or right is sufficient to sustain an action for 
conversion against one who does not show a better 


to by the owner.*® 


right or title.*° 


Right to immediate possession, to constitute the 
_ basis of plaintiff’s suit in trover, must be absolute 


and unconditional.*2 
Constructive possession. 


maintenanee of trover.*3 


Moulton v. Witherell, 52 Me. 287; 
Jones v. Sinclair, 2 N.H. 319, 9 Am.D. 
75. (2) Right of lienor to-sue see 
infra § 101. 

35. Witherspoon v. Clegg, 4 N.W. 
209, 42 Mich. 484; McGregor. v. 
Whalen, 31 Ont.L. 543, 6 Ont.W.N. 
bos. 

36. Ala.—Farrow v. Wooley & Jor- 
dan, 43 So. 144, 149 Ala. 373. 


i v. Maberry, 
1068, 61 Ark. 515. 

N.Y.—Berly v. Taylor, 5 Hill 577. 

Vt.—Fish v. Clifford, 54 Vt. 344. 

Eng.—Evauis v. Nichol, 3 M.&G. 614, 
4 Scott N. R. 43, 42 E.C.L. 321, 133 Re- 
print 1286. 

37. U.S.—Denver Live Stock Com- 
mission Co. v. Lee, 18 F.(2d) 11 [reh 
den 20 F.(2d) 531]. 

Ala.—Moore v. Walker, 26 So. 984, 
124 Ala. 199; Kennington v. Williams, 
30 Ala. 361. 

Colo.—Dorris v. San Luis Valley 
Finance Co., 7 P.(2d) 407, 90 Colo. 
209. 

Ga.—Farmers’ Bank of Pelham v. 
Powell, 113 S.E. 818, 29 Ga.App. 100. 

Idaho.—Mark P. Miller Milling Co. 
v. Butterfield-Elder Implement Co., 
181 P. 7038, 32 Idaho 265. 


Ill.—Union Stockyard Co. v. Mal- 
- lory, ete., Co., 41 N.E. 888, 157 Ill. 554, 
48 Am.S.R. 341 [rev 54 Ill.App. 170]; 
Davidson v. Waldron, 31 Ill. 120, 83 
Am.D. 206. 

Ind.—Easter v. Fleming, 
116. 

Kan.—McDowell v. Geist, 8 P.(2d) 
372, 134 Kan. 789; Van Zandt v. Shuy- 
ler, 43 P. 295, 2 Kan.App. 118. 


Me.—Ekstrom vy. Hall, 38 A. 106, 
90 Me. 186. 


Mo.—Barnard State Bank y. Lank- 
ford, 11 S.W.(2d) 1084, 223 Mo.App. 
EST EV 

Mont.—Dorrell v. Clark, 4 P.(2d) 
faze 90 Mont,” 585,479 A. .R. 1000; 
Schoenborn v. Williams, 272 P. 992, 
83 Mont. 477; Park v. Grady, 204 P. 
382, 62 Mont. 246; Kinsman v. Stan- 
hope, 144 P. 1083, 50 Mont. 41, L.R.A. 
1916C 443. 


Neb.—Holmes v. Bailey, 20 N.W. 
304, 16 Neb. 3800; Zunkle v. Cunning- 
ham, 4 N.W. 951, 10 Neb. 162. 


N.Y.—Salisbury v. Segal, 178 N.Y. 
S. 599, 189 App.Div. 400; Ellis v. Fee- 
ney & Sheehan Bldg. Co., 176 N.Y.S. 
61, 187 App.Div. 481. 


N.D.—Baird v. A. L. Johnson Co., 
Zise N-W. 359, 55 N.D. 292: Raasch 
v. Goulet, 204 N.W. 338, 52 N.D. 707. 

Wash.—Kelly v. Price, 269 P. 842, 
148 Wash. 542. 

38. Ala.—Hartshorn v. Williams, 


33 S.W. 


78 Ind. 


A constructive posses- 
sion founded on a valid title*? is sufficient for the 


TROVER AND CONVERSION 


and where 


| was taken.47 


Insufficient possession. 
such possession as enables him to maintain the ac- 
tion where the goods in question were not delivered 
to him but remained in defendant’s store subject 
to defendant’s control and direction,** even though 
plaintiff’s representative had a key to the store.** 


[§ 95] 4. Property Taken from Land.*® 
right of a person to maintain trover for the con- 
version of property taken from land depends on the 
possession of the land from which fhe property 
To be entitled to sue, it is neces- 
sary and sufficient that plaintiff shall have had, 


[65 C.J.] 61 


A person did not have 


The 


at the time of the alleged conversion, either actual 


31 Ala. 149. 
Ga.—Mulligan v. Bailey, 28 Ga. 507. 
Ind.—Coffin v. Anderson, 4 Blackf. 
395; Swope v. Paul, 31 N.E. 42, 4 Ind. 
App. 463. 

Iowa.—Tuttle v. Cone, 79 N.W. 267, 
108 Iowa 468. 


Md.—Pocock v. Hendricks, 8 Gill 
& J. 421. 
Mich.—Whittle v. Bailes, 32 N.W. 


874, 65 Mich. 640. 

N.Y.—Schidlower v. McCafferty, 83 
N.Y.S. 391, 85 App.Div. 493; Allen v. 
Bridgers, 52 Barb. 604. 

Tex.—Geo. R. Dickinson Paper Co. 
Vv. acu Pub..Co.,. (Civ App.) 34 ssa 
1083. 

Wash.—Herman v. Northern Pac. 
R. Co., 86 P. 1068, 48 Wash. 624, 

39. See supra § 93. 

40. Wright v. Wilson, 179 Ill.App. 
630, 636 [cit Cyc]; Putnam vy. Lewis, 
133 Mass. 264; Burke v. Savage, 13 
Allen (Mass.) 408; Pomroy v. Lyman, 
10 Allen (Mass.) 468; Hoffman v. 
Harrington, 6 N.W. 225, 44 Mich. 183; 
Mather v. Ministers of Trinity 
Church, 3 Serg.&R. (Pa.) 509, 8 Am. 
D. 663. 

Possession alone as against stranger 
to title see supra § 93 

41. Nettleton v. Kerr, 167 Ill.App. 
74. ’ 

42. Clements v. Yturria, 81 
235. 

43. Ill—kKoob v. 
App. 160. 

N.Y.—Terwilliger v. Wheeler, 
Barb. 620. 

S.C.—Sahlman v. O. Mills & Co., 34 
S8.C.L.Strobh. 384, 51 Am.D. 630; Wil- 
liams v. Belthany, 9 S.C.L. 415. 

Vt.—Seward v. Heflin, 20 Vt. 144, 

Va—McCoy v. Herbert, 9 Leigh (36 
Va.) 548, 38 Am.D. 256. 

Newfoundl.—Noel  v. 


IN 
Ammann, 6 Ill. 


35 


Warren, 4 


Newfoundl. 557; Power v. Jackman, 
4 Newfoundl. 333. 
44. Groves v. Warren, 164 N.Y.S. 


925, 178 App.Div. 333. 
45. Groves v. Warren, 164 
925, 178 App.Div. 333 


O00. 


N.Y.S 


46. Particular property see Crops 
§ 15; Fixtures § 126; Improvements 
§ 13; Logs and Logging § 236; Mines 


and Minerals § 472. 


47. Webber v. McAvoy, 104 A. 518, 
117 Me. 326. 


48. Ala.—Davis v. Erwin, 107 So. 
903, 214 Ala. 341; Pearce v. Aldrich 
Mining Co., 64 So. 321, 184 Ala. 610; 
Lyons v. Stickney, 54 So. 496, 170 
Ala. 134; Aldrich Mining Go. ey, 
Pearce, 52 So. 911, 169 Ala. 161, Ann. 
Cas. 1912B 288; White v. Yawkey, 19 
So. 360, 108 Ala. 270, 54 Am.S.R. 159, 


possession or title and constructive possession or 
right to possession of the land from which the prop- 
erty was taken.*® 


32 L.R.A. 199. 


Ark.—Thornton v. St. Louis Refrig- 
Vea: etc., Co., 65 S.W. 113, 69 Ark. 


Cal.—Richmond Wharf & Dock Co. 
v. Blake Bros. Co., 227 P. 223, 66 Cal. 
App. 541. 

Fla.—Skinner v. Pinney, 19 Fla. 42, 
45 Am.R. 1. 


Ga.—Taylor v. Keen, 72 S.E. 934, 10 
Ga.App. 106. 

En aire igs Ve. Rogers, 115i ahs 

Me.—Sproul v. Cummings, 106 A. 
342, 118 Me. 129; Webber v. McAvoy, 
104 A. 513, 117 Me. 326; Thomes v. 
Moody, 11 Me. 139. 

Mich.—Smith v. Ryerson, 57 N.W. 
816, 98 Mich. 588; Wilson v. Hoffman, 
52 N.W. 1037, 93 Mich. 72, 32 Am.S.R. 
485; Haven v. Beidler Mfg. Co., 40 
Mich. 286. 

Mo.—Garesche v. Boyce, 8 Mo. 228. 

N.H.—Woods v. Banks, 14 N.H. 101. 


N.C.—Ray v. Gardner, 82 N.C. 454; 
Walton #w.-4 Jondan;, £655 ence. ) a0e 
Branch & Thomas y. Morrison, 51 N.C. 
16; Brothers v. Hurdle, 32 N.C. 490, 
51 Am.D. 400. ‘ 


Or.—Montesano Lumber & Mfg. Co. 
v. Portland Iron Works, 186 P. 428, 
94 Or. 677. 


Pa.—Kier v. Peterson, 41 Pa. 357; 
Wright v. Guier, 9 Watts 172, 36 Am. 
D. 108. 4 
gee es v. Scofield, 41 Wis. 
LGZs 

Eng.—Hardley v. Granville, 3 Ch.D. 
826, 34 L.T.Rep.N.S. 609; Fleming vy. 
Simpson, 2 M.&R. 169, 17 E.C.L. 706. 


Ont.—Casselman v. Hersey, 32 U.C. 
QBes333 

See Crane v. Pureell, 110 N.Y.S. 
813, 126 App.Div. 407 (one commit- 
ting a trespass on the land of anoth- 
er by placing sand thereon may main- 
tain trover for the conversion of the 
sand). 

[a] Possession under title cr un- 
der claim of title is sufficient. Mon- 
tesano Lumber & Mfg. Co. v. Portland 
Iron Works, 186 P. 428, 94 Or. 677. 


[b] Plaintiff in actual exclusive 
possession has prima facie sufficient 
title to enable him to sue a stranger 
to the title. Preston v. Cloquet Tie 


hea Co., 1381 N.W. 474, 114 Minn. 
Ry . 
[c] Mere possession which was 


abandoned prior to the alleged con- 
version is insufficient. Taylor v. 
Keen, 72 S.BE. 934, 10 Ga.App. 106. 


{d] Deed is prima facie evidence 
of title to land and entitles plaintiff 
to recover in trover against a mere 
trespasser or one who cannot prove 
better title. Webber v. McAvoy, 104 
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[§ 96] 5. Right, Title, or Possession of Particu- 
lar Personst®—a. Holder or Owner of Negotiable 
Instrument.®” Only the owner of a note can main- 
tain an action for the conversion thereof.® On the 
other hand, the owner may sue even if the note has 
never been delivered to him.*? Also, the holder 
and owner of a check, note, or bond may sue for a 
conversion thereof,?* even if he cannot maintain 
an action thereon in his own name,°* as where he 
is neither the payee nor an indorsee.®® In some 
states, however, it has been held that the owner 
of a note or bond cannot recover for a conversion 
of it, unless-it has been legally indorsed to him.°® 
The holder of a note indorsed in blank may main- 
tain trover for a conversion thereof.°* 


[§ 97] b. Consignor or Consignee.** <A consign- 
or of goods may bring trover for the conversion of 
‘them where he has title®® and the right of immediate 
possession;®° and so may a consignee who has 
accepted a consignment,®! or made advances there- 
on.*4 


[§ 98] c. Person Interested in Decedent’s Estate. 
A conversion of a decedent’s goods will subject the 


A. 518, 117 Me. 326. 

[e] Plaintifi’’s employment of 
agents to look after certain lands for 
him did not deprive him of the right 
to immediate possession so as to pre- 
elude his maintenance of trover. 
Pearce v. Aldrich Mining Co., 64 So. 


Party to contract of exchange see Ex- 
change of Property §§ 77, 


Pledgee see Pledges § 116. 


Receiptor of property levied on see 
Executions § 298. 


Remainderman see Hstates §§ 169, 


CONVERSION [§§ 96-99 


wrong-doer to an action in trover by the executor 
or administrator,®? provided the latter has title 
to the goods or right to the immediate possession 
thereof.6* Ordinarily, an heir or distributee is 
not entitled to sue;®® but it is otherwise where 
there has been no administration®® or the adminis- 
trator has never taken possession.®7 The surviv- 
ine widow may sue if the property was in her pos- 
session at the time of the conversion®® or is ex- 
empted to her by statute.®® It is held that a sub- 
vendee from the next of kin may sue.7° 


[§ 99] d. Part or Joint Owner or Owners.‘' 
Joint owners of a chattel may unite in an action for 
a conversion of it,’? without showing the exact in- 
terest of each in it.** It is not so clear, however, 
that all of the owners of a chattel must be jomed 
as plaintiffs in trover. Some eases assert the ne- 
eessity of such a joinder.*+ ~ Others hold that trover 
may be brought by one joint owner’® if he has the 
right of immediate possession’® or has been duly 
authorized by his coowners to sue.‘ 
may maintain trover for the conversion of his in- 
terest.7 


v. Hayes, 16 Ill.App. 233; McCrary v. 
MecCrary;~. 22)» U-G.Q@.B. 11€Omnt.) 5203 
Ralph v. Link, 5 U.C.Q.B. (Ont.) 145. 


65. See Descent and Distribution 
§§ 159, 181. 


66. 
354, 22 Am.D. 


A part-owner 


321, 184 Ala. 610. 

{f] Barth and stones dug up in 
making canal belong to the state, and 
the owner of the land through which 
the canal passes cannot bring trover 
for them. Baker & Clogher v. John- 
son, 2, Hill (N-Y.) . 342: 

{g] Wild or unoccupied land.—A 
person who felled timber or raised a 
erop on unoccupied or wild land has 
been permitted to maintain trover 
against another who took the timber 
or the crop and converted it to his 
own use. Searles v. Oden, 14 N.W. 
420, 13 Neb. 344; Lyon v. Sellew,, 34 
Hun (N.Y.) 124. 

49. Trover by: 

Agistor see Animals § 69. 

Assignee see Assignments 8§ 55, 193; 
Assignments for Benefit of Credi- 
tors § 355; Insolvency § 142. 

Bailee see Bailments §§ 126, 177. 

Bailor see Bailments §§ 122, 175. 

Buyer or seller against third person 
see Sales § 607. 

Conditional buyer or seller see Sales 
§§ 1342, 13861, 1391, 1396. 

Finder of chattel see Finding Lost 
Goods § 15. 

Former owner of abandoned property 
see Abandonment § 20. 

Guardian see Guardian and Ward §§ 
425, 428. 

Infant see Guardian and Ward § 432; 
Infants § 252 

Levying offiger see Attachment § 608; 
Executions §§ 294, 297; Sheriffs and 
Constables § 1121. 

Life tenant see Hstates § 126. 

Married woman* see Husband and 
Wife § 704. 

Mortgagee see Chattel Mortgages §§ 
301-304, 338. 

Mortgagor see Chattel Mortgages §§ 
289, 

Owner of intoxicating liquors see In- 
toxicating Liquors § 350. 


PASI 
Sari ving partner see Partnership § 
Trustee see Bankruptcy § 391; In- 

solvency § 142; Trusts § 744. 

50. Instrument as subject of con- 
version see supra § 13 

5l. Cooper v. Commonwealth 
ae Co., 122 S.W. 791, 142 Mo.App. 
5 es Nininger v. Banning, 7 Minn. 
74. 

53. See pees infra this note; 
notes 54, 


[a] mae possession and equita- 
ble title—Mazur v. Urbachs: 142 N.Y. 


and 


Si 323,;oteMisc. 13s. 
54. TLowremore v. Berry, 19 Ala. 
130, 54 Am.D. 183; Donnell v. Thomp- 


son, 13 Ala. 440; White v. Bonney, 
68 S.E. 2738, 110 Va. 864. 


55. White v. Bonney, 68°S.E. 273, 


110 Va. 864. 
56, ‘Killian v..Carrol, 35 N.C. 431; 
Herring) wh Tilghman, 35 IN.Gi 139i2* 


Fairly v. McLean, 33 N.C. 158. 


57. Dawsey v. Kirven, 83 So. 
208 Ala. 446, 7 A.L.R. 1658; Carter v 
Lehman, 7 So. 735, 90 Ala. 126. 


58. Actions Beatnet carrier gener- 
ally see Carriers § 395 


59. Cox v. N. K. Fairbanks Co., 116 
S.E. 438, 29 Ga.App. 538. 


60. Hardy v. Munroe, 127 Mass. 64; 
Everett v. Saltus, 15 Wend, (N.Y.) 
474 [aff 20 Wend. 267, 32 Am.D. 541]; 
Susquehanna Boom Co. v. Rogers, 3 


Wkly.N.C. (Pa.) 478. 

61. Gibbons vy. Farwell, 24 N.w. 
868, 58 Mich. 233; Brown v. Bowe, 7 
N.Y.St. 387. 

62. Fitzhugh v. Wiman, 9 N.Y. 559, 
1 Seld. 250. 

63. See Executors and Administra- 


tors § 1817. 
64. Massachusetts Mut. L. Ins. Co. 


Hyde v. Suerte: 7 Wend. (N.Y.) 
5 


67. Nashville, ete., R. 
haus, (Ala.) 43 So. 791. 


68. Meyer v. Hearst, 75 Ala. 390; 
Brown v. Beason, 24 Ala. 466; Harpes 
v. Harpes, 62 Ga. 394; Camp v. Tur- 
ner, 91 S.E. 910, 19 Ga. App. 452. 


69. Singleton v. McQuerry, 2 S.W. 
652, 85 Ky. 41, 8 Ky.L. 710: 
70. Craig v. Miller, 34 N.C. 375. 
71. Action: 
Between: 
Partners see Partnership § 261. 


Tenants in common see Tenancy in 
Common §§ 196-205. 


Co. v. Kart- 


By: 
Surviving partner against repre- 
sentative of deceased partner see 
Partnership § 735. 


Tenant or tenants in common 
against third person see Tenancy 
in Common §§ 250-252. 


Two officers see Sheriffs and Con- 
stables § 1125. 


aa Parker 7ve 
(Mass.) 245; 
Vt. 98. 


73. Robertson v. Gourley, 19 S.W. 
1006, 84 Tex. 575. 


74 Little v. Harrington, 71 Mo. 
390; Johnson v. St. Joseph Stock 

Yards Bank, 76 S.W. 699, 102 Mo..A. 
395; Nathan y. Buckland, 2 Moore C. 
Ee 153, 4-B.C.L. 526. 


75. Payne v. Davis, 2 Phila. (Pa.) 
364; Bleaden v. Hancock, 4 C.&P. 152 
M.&M. 465, 19 E.C.L. 452; Farrar vy. 
Beswick, 1 M.&W. 682, 150 Reprint 
608, Tyrw. &G. 1053. 


76. Nyberg v. Handelaar, 
eae, 202s 


Vist AT DIN! Ve -uneh, woe NuvWaeosd 
68 Wis. 619. 


78. C. W. Zimmerman Mfe. Co. vy. 
Dunn, 44 So. 538, 151 Ala. 435. 


Parker, 1 Allen 
Spencer v. Dearth, 43 


’ 


[1892] 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 100-103] 


[§ 100] e. Lessor or Lessee.7® A lessor entitled 
to the immediate possession may maintain trover 
for the wrongful CONVERSION of leased chattels,®° 
fixtures,*' or erops.s? A lessee may bring trover 
for goods taken ae a wrongful distress,*® for 
wrongful refusal of a mortgagee to permit the re- 
mova! of shop fixtures,‘+ or for w rongtul removal 
by a landlord of furniture rented with the prem- 
‘ises.8° 


[§ 101] f. Lienholder.*® A lien will not support 
trover’’ unless, at the time of the conversion, the 
lienholder had possession’’ or the right to imme- 
diate possession’® of the property, defendant took 
the property with notice or knowledge of the lien®® 
or the lien was rendered ineffectual or diminished 
in value by the conversion.®! The existence at one 
time of another and prior lien on the property 
does not necessarily disentitle plaintiff to recover 
in the absence of a showing that the lien still ex- 
ists or is being asserted.°? 


[§ 102] g. Other Persons. Agent. A person who 
Was in possession of personal property as an agent 
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[65 C.J.] 
may have such a special interest in it as will sup- 
port. an action of trover.®? 


Militia commander. A commander of a company 
of the National Guard who is liable to the state for 
the safe custody and return of certain property®* 
has such a rightful possession or special property 
as enables him to sue.®® 


Creditor without judgment lien cannot maintain 
trover against one who took goods from the debtor 
with fraudulent intent.°® 


Owner of stolen property. The owner of a stolen 
chattel may recover for a conversion thereof.?* 


Persons in possession of materials to be manu- 
factured. One in possession of materials which he 
has agreed to manufacture for another may bring 
trover against any one who wrongfully converts 
them,®’ except a bona fide purchaser from the own- 
er, who had, by agreement, retained the title.°® 


[§ 103] D. Persons Who May Be Sued'—1. In 
General. Hvery person is hable in trover who per- 


L.R.A.N.S. 840, 18 Ann.Cas, 572. 


79. Trover by: 

Landlord for rescue or pound breach 
see Landlord and Tenant § 1685. 
Lessee of mining property see Mines 

and Minerals § 472. 


Outgoing tenant against landlord for 
preventing removal of property see 
Landlord and Tenant § 683. 


80. Ala.—Brooks v. Rogers, 13 So. 
386, 101 Ala. 111. 


1) ae haa v. Marsh, 15 Conn. 
384. 


Mo.—Garesche v. Boyce, 8 Mo. 228. 
Tex.—Waegner v. Marple, 31 S.W. 
691, 10 Tex.Civ.App. 505. 


Eng.—Gordon v. Harper, 2 Esp. 465, 
7 T:-R. 9, 101 Reprint 828. 


Ont.—Burnham v. Waddell, 28 U.C. 
C.P. 263 [aff 3 Ont-App. 288]. 


81. Middleton vy. Alabama Power 
Co., T1. So. 461, 196 Ala. 1;° Farrant 
v. Thompson, 5 B.&Ald. 826, Lf ae hk ORM 
449, 106 Reprint 1392, 2 D.&R. 1 BAG} 
HiC.L, 61: 


22. Davis v. Connop, 
145 Reprint 1328. 


Actions between landlord and ten- 
ant for conversion of crop or part 
thereof see Landlord and Tenant $$ 
1948, 1950. 


83. See Landlord and Tenant, §§ 
M733; 135, £738, 1739. 


84. Denholm v. Commercial Bank, 
1 U.C.Q.B. (Ont.) 369. 


85. Chamberlain v. Neale, 9 Allen 
(Mass.) 410. 


86. Trover by: 


Landlord with lien see Landlord and 
Tenant §§ 1434, 1510, 1511. 


Mortgagee see Chattel Mortgages §§ 
301-304, 338 


87. Ala.—Street v. Nelson, 80 Ala. 
230; Corbitt v. Reynolds, 68 Ala. 378; 
Evington v. Smith, 66 Ala. 398; Fol- 
mar v. Copeland, 57 Ala. 588. 


Ark.—Security Bank & Trust Co. v. 
Bond, 201 S.W. 820, 132 Ark. 592; An- 
-derson & Co. v. Bowles, 44 Ark. 108. 


Fla.—Dekle v. Calhoun, 53 So. 14, 


1 Prices53, 


60 Fla. 53. 


Ill.—Frink v. Pratt, 26 Ill.App. 222 
[aff 22 N.E. 819, 130 Ill. 327]. 


S.C.—Lyons v. Rogers, 3 S.C.L. 5. 


Eng.—Scott v. Newington, 1 M.& 
Rob. 252. 


88. Bryan v. Smith, 22 Ala. 534; 
Wingard v. Banning, 39 Cal. 543; 
Fletcher v. Dees, 134 So. 234, 101 Fla. 
402; Dekle v. Calhoun, 53 So. 14, 60 
ik 53; Reinholz v. Cornell, 2 Sask.L. 


89. Ala. A 
Sons. & Cosi 26,-So, 1, 122° Ala.414; 
Steinhardt v. Bell, 80 Ala. 208. 


Colo.—International Trust Co. v. 
Palisade Light, Heat & Power Co., 
153° P..1002,) 60 Colo sore 


Fla.—Fletcher v. Dees, 134 So. 234, 
101 Fla, 402. 


Neb.—Beebe v. Latimer, 80 N.W. 
904, 59 Neb. 305 
Vt.— Hill v. Larro, 53 Vt. 629. 


Wis.—Burrough v. Ely, 46 S.B. 371, 
54 W.Va. 118, 102 Am.S.R. 926. 


90. Rew v. Maynes, 125 N.W. 804, 
147 Iowa 15; Du Rant v. Home Bank 
of Barnwell, 124 S.E. 12, 129 S.C. 283; 
Hahn v. Sleepy Eye Milling Co., 112 
N.W, 843, 21 S.D. 324. 


[a] Filed or recorded lien.—Hugo 
State Bank v. Hugo Nat. Bank, 220 
P. 868, 96 Okl. 135; Mogul.Producing 
& Refining Co. v. Southern Engine & 


Pump Co., (Tex.Civ.App.) 244 S.W. 
212. 
91. Scarbrough v. Rowan, 27 So. 


919, 125 Ala. 509; McGaffey Canning 
Co. v. Bank of America, 294 P. 45, 
109 Cal.App. 415; Hansbrough v. D. 
W. Standrod & Co., 286 P. 923, 49 Ida- 
ho 216. 


Action on case see Case, Action on 
§ 19. 


92. National Citizens’ Bank of 
Mankato v. McKinley, 132 N.W. 290, 
115 Minn. 378. 


93. Forbes & Carloss v. Plummer, 
73 So. 451, 198 Ala. 162; Gunzburger 
v. Rosenthal, 226 Pa. 300, 75 A. 418, 26 


94. See Militia § 57. 


95. Crescent News & Hotel Co. v. 
Hines, 61 So. 9, 7 Ala.App. 609. 


96. Cramer v. Blood, 57 Barb. 155 
{aff 48 N.Y. 684]. 


97. State v. Omaha Nat. Bank, 81 
N.W. 319, 59 Neb. 483; Robinson v. 
Hodgson, 30 Leg.Int. (Pa.) 176. 


98. Shaw v. Kaler, 106 Mass. 448; 
Baton v. Lynde, 15 Mass. 242. 


99.. Knight v. Sackett, .ete., Lith. 
Coy LOEN EY: S. 712; 61 NY Superyo2 9: 
31 Abb.N.Cas. 373, [aff 36 N.E. 392, 
141 N.Y. 404]. 


1. Siability of and trover against: 


Agent see Agency §§ 379, 412, 501, 
578; Chattel Mortgages § 343. 

Agistor see Animals § 75. 

Bailee see Bailments §§ 51, 113, 122. 

Bailor see Bailments § 126. 


Executor or administrator see Execu- 
tors and Administrators §§ 562, 570, 
1827, 1830. 


Husband for conversion by wife see 
Husband and Wife § 413. 


Infant see Infants § 203. 


Levying officer see Chattel Mortgages 
§§ 288, 302; Sheriffs and Consta- 
bles §§ 847, 620. 


Mo eee on see Chattel Mortgages § 
283. 


Mutual benefit society see Mutual 
Benefit Insurance § 212. 


Officer or director of corporation see 
Corporations § 1958. 


Pledgee see Pledges §§ 104-112. 
Pledgor see Pledges § 113. 


Purchaser of mortgaged property see 
Chattel Mortgages § 342. 


Receiptor or bailee of BECP EE RY levied 
on see Executions § 2 


Receiver see Receivers « 5438, 547. 
Servant see Master and Servant § 
1 
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sonally? or by agent? commits an act of conversion, 
or who participates in the conversion* by instigat- 
ing, aiding or assisting another,” or who knowing- 
ly® benefits by its proceeds in whole or in part.’ 
On the other hand, one person is not Hable for a 
conversion by another person where he did not 
direct, advise, participate in, or benefit from, it 
and he does not bear such a relation to the latter 
person as would make him responsible for his acts.® 


2 U.S.—The Quantico Cotton, 24 
EUS ulate dsr Cl. Sso ide WS. tO, 
35 L.Ed. 654]. 

Ala.—May v. O’Neal, 28 So. 12, 125 
Ala. 620. 

Colo.—Gottlieb v. Barton, 57 P. 754, 
13 Colo.App. 147. 

Ga.—Carpenter v. Williams, 154 S. 
E. 298, 41 Ga.App. 685. 

Tll— Wright v. Wilson, 179 Ill.App. 
630. 

Ind.—Valentine v. Duff, 33 N.E. 529, 
34 NOE. 453,57 Ind: App: 196. 


lowa.—Horak v. Thompson, 83 N. 
W. 889. 
Mont:—Swanberg v. Schaefer, 289 


P. 561, 88 Mont. 16; Hardie v. Peter- 
son, 282 P. 494, 86 Mont. 150, 160 [quot 
Cyc]. 

Neb.—Peckinbaugh v. Quillin, 12 N. 
‘W. 104, 12 Neb. 586. 

N.J.—Reliable Woodworking Co. v. 
Lindeman, 143 A. 333, 105 N.J.Law 
121, 122% foit-Cyed 

N.Y.—Christopher v. Langdon, etc., 
Brewing Co., 51 N.Y.S. 570, 29 App, 
Div. 337; Thayer v. Wright, 4 Den. 
180; Lockwood v. Bull, 1 Cow. 322, 13 
Am 19) +539: 

Wis.—Kalckhoff v. 40 
Wis. 427. 

Can.—National Trust Co., Ltd. v. 
Miller, 46 Can.S.C. 45, 3 Dom.L.R. 69. 

[a] Estoppel of joint owner.—A 
purchaser of chattels may bring tro- 
ver against one who is estopped to 
show that he is a joint owner with 
the seller. Garber vy. Doersom, 11 A. 
Rival lun eae Os 

3. Liability of: 

Association for conversion by officer 

see Associations:§ 38. 

Corporation for conversion by officer 

or agent see Corporations § 2843. 
Master for conversion by servant see 

Master and Servant § 1497. 
Partner for conversion by copartner 

see Partnership § 365. 

Principal for conversion by agent see 

Agency § 534. 


Zeehrlaut, 


4 Gualdoni v. Robinson, 230 Il. 
App. 228; Wright v- Wilson, 179 Ill. 
App. 630; Moler v. State Bank of 


Bigelow, 223 N.W. 780, 176 Minn. 449, 
62 A.L.R. 799; George W. Brown & 
Sons State Bank vy. Polen, 270 P. 9, 
182. Old. 120. 

[a] Active 
son v. Langdon, 219 
Minn. 264. 

[b] Participation with knowledge. 
—Talich v. Marvel, 212 N.W. 540, 115 
Neb. 255; Hinkle Iron Co. v. Kohn, 
LYSINE. 118, 229) NoYes 179. 

5. U.S.—Longfellow v. Lewis, 15 
F.Cas.No. 8,487, 2 Hask. 256. 

Ala.—Stallings v. Gilbreath, 41 So. 
423, 146 Ala. 4838; Bolling v. Kirby, 
7 So. 914,90 Ala..215, 24 Am.S.R. 789; 
Thweat v. Stamps, 67 Ala. 96. 

Conn.—Clark v. Whitaker, 19 Conn. 
319, 48 Am.D. 160. 

Ga.—Brothers v. 
468, 140 Ga. 617; 


participation.—Burle- 
N.W. 155, 174 


Horne, 79 S.E. 
Brooks v, Ashburn, 


TROVER. AND 


9)Ga.297, 

Ill—Hardy v. Keeler, 56 Ill. 152. 

Ky.—Balletine v. Joplin, 48 S.W. 
417, 105 Ky. 70, 20 Ky.L. 1062; Scale 
v. Chambers, 2 Ky.Op. 201. 

Mo.—Thompson vy. Irwin, 76 Mo. 
App. 418; Laughlin v. Barnes, 76 Mo. 
App. 258; Dickson v. Merchants’ El. 
Co., 44 Mo.App. 498. 

Neb.—Hill v. Campbell Commis- 
sion Co., 74 N.W. 388, 54 Neb. 59; D. 
M. Osborne Co. v. Plano Mfg. Co., 70 
N.W. 1124, 51 Neb. 502; Heater v. 
Pee 89 N.W. 762, 2 Neb. (Unoff.) 


N.H.—Meloon v. Read, 59 A. 946, 73 
N.H. 153; Fisk v. Ewen, 46 N.H. 173. 

N.J.—Reliable Woodworking Co. vy. 
Lindeman, 143 A. 333, 105 N.J.Law 
121, 122 [cit Cyc]. 

N.Y.—Jennie Clarkson Home for 
Children v. Union Pac. R. Co., 74 N. 
H. 1118, 182 N.Y. 508; Coats v. Darby, 
2 N.Y. 517; Jennie Clarkson Home 
for Children v. Missouri, etc., R. Co., 
87 N.Y.S. 1138, 92 App.Div. 617 [aft74 
NBs o7 2 E82 NEY. 47, 70 RTA Ss Tile 
Felts v. Collins, 73 N.Y.S. 796, 67 App. 
Div. 430; Fierro v. Schnurmacher, 94 
N.Y.S. 365, 47 Misc. 601; Jennie 
Clarkson Home for Children vy. Ches- 
apeake, ete., R. Co., 83 N.Y.S. 913, 41 
Mise. 214 [aff 87 N.Y.S. 348, 92 App. 
Dive AGiee Aft U4 Ne. LA tS, bo 2aeNeye 
507]; Spencer v. Blackman, 9 Wend. 
167; 
Bishop vy. Ely, 9 Johns. 294, 

Or.—Perkins v..McCullough, 59 P. 
182, 36 Or. 146. 


Tex.—Middleton v. 
App.) 56 S.W. 240. 

Vt.—Doherty v. Madgett, 2 A. 115, 
ag Vt. 323; Moore vy. Eldred, 42 Vt. 

Wash.—Davin v. Dowling, 
123, 146- Wash. 137. 


Wyo.—Cone v. Ivinson, 33 P. 31, 35 
P. 933, 4 Wyo. 203. 


6. Penalosa State Bank v. Calista 
Grain & Mercantile Co., 276 P. 70, 128 
Kan. 132; Talich v. Marvel, 212 N.W. 
540, 115 Neb. 255;° George W. Brown 
& Sons State Bank y. Polen, 270 P. 9, 
132) OK, 127: 


7. U.S.—The Quantico Cotton, 24 
Es 3:2 larey lie SiG tans 85, Wa Seat OZ, 
35 L.Ed. 654]. 


Ala.—Banks v. Windham, 
297, 7 Ala.App. 616. 


pe ERS v. Wilson, 179 Ill.App. 
Mont.—Hardie v. Peterson, 282 P. 
494, 86 Mont. 150, 160 [quot Cyc]. 


N.H.—Western Union Tel. Co. v. 
Franklin Constr. Co., 47 A. 616, 70 N. 
1a thtle , 

Ont.—Snider v. Frontenac County 
Gorpy 30) WGr@sBs 275. 

See Bruton v. Sakariason, 155 P. 
725, 21 N.M. 438, 444 [quot Cyc] (rec- 
ognizing the rule, but holding that 
the facts do not bring the case within 
it). 

Ss. 
508; 


Pipkin, Civ. 


202) Ps 


62 So. 


Thompson v. Reed, 
Paulke v. Duross, 


2 Ky.Op. 
138 N.Y.S. 


CONVERSION 


Assignees for creditors. An assignee for the ben- 
efit of creditors may be sued in trover for goods 
fraudulently obtained by his assignor,® provided 
plaintiff can show not only a taking of the goods 
into possession by the assignee, but also a demand 
and refusal, or a wrongful disposition of them.'° 

Persons directing levy by officer. 
creditor, attachment plaintiff, or a stranger, who 
advises, directs or assists an officer to seize prop- 


Morgan vy. Varick, 8 Wend. 587; 


[§ 103 


A judgment 


282: Nelson v. Gulf, C. & S: B. Ry. 
Co., (Tex:Civ.App.) 252 S.w. 195. 


[a] Bank.—Where a cashier of a 
bank in his personal capacity negoti- 
ated an exchange of stock of the bank 
for another person holding stock of 
such bank, the bank was not a party 
thereto, and is not liable for conver- 
sion for issuing stock to an assignee 
of plaintiff’s certificate of stock. 
Harvey v. Bank of Marrowbone, 200 
S.W. 28, 178 Ky. 793. 


[b] Creditor is not liable in tro- 
ver for legally procuring the appoint- 
ment of a receiver and assisting him 
in conducting the sale under an order 
of court of property to which plain- 
tiff claims title under an execution 
sale against a common debtor. Wal- 
ling v. Miller, 15 N.E. 65, 108 N.Y. 
173, 2 Am.S.R. 400. 


[ec] Mortgagee (1) is not liable for 
conversion by his assignee of proper- 
ty not included in the mortgage or 
assignment. Smith v. Texas, etc., R. 
Co., 108 S.W. 819, 101 Tex. 405. (2) 
Liability of mortgagee for conversion 
generally see Chattel Mortgages §§ 
284-286, 289, 304, 345, 525. 


[d] Officers of mutual benefit so- 
ciety.—Where a death benefit fund 
was claimed adversely by two broth- 
ers of a deceaSed member, and the 
society filed a bill of interpleader, and 
on the advice of the attorney for the 
society that it was necessary to pay 
the amount into court the officers con- 
stituting the executive council of the 
society authorized the payment of 
such sum to said attorney for the 
purpose of having same deposited in 
court such officers are not liable to 
the successful party in the interplead- 
er suit for the amount so paid to the 
attorney and converted by him. Zy- 
es v. Jaworski, 185 Ill.App. 
478. 

[e] Payee who indorses and trans- 
fers in due course a promissory note 
and with it other notes pledged as se- 
curity is not liable in trover for a 
conversion of the collateral notes by 
Dig dnggr sens Goss v. Emerson, 23 N. 


{f] Superintendent of banks is not 
liable for a conversion by a bank be- 
fore he took charge thereof as con- 
servator and liquidator. Richardson 
v. Cheney, 131 N.Y.S. 594, 146 App. 
Div. 686. 


[g] Warehouseman (1) from 
whom property has been taken by a 
public board of health because of the 
offensive condition of the property is 
not liable for a conversion, it not be- 
ing due to any fault of defendant. 
Niagara FE. Ins. Co. v. Campbell 
Stores, 92 N.Y.S. 208, 101 App.Div. 
400 [aff 77 N.E. 1192, 184 N.Y. 582]. 
(2) Liability of warehouseman for 
conversion generally see Warehouse- 
men [40 Cye 445, 449, 463]. 


9. See Assignments for Benefit of 
Creditors § 358. 


10. Dexter v. Dexter, 30 N.E. 68, 
122 N.Y. 540; Goodwin v. Goldsmith, 
49 N.Y.Super. 101 [aff 1 N.E. 404, 99 
N.Y. 149]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-§§ 103-106] 


erty not belonging to the debtor, or who ratifies 
the sale thereof by the officer, is hable to the owner 
for a conversion.!! However, merely pointing out 
to an officer property on which to levy will not in 
the event of a wrongful levy render a creditor 
guilty of a eonversion.'? Also, plaintiff in attach- 
ment is not hable in trover for the value of prop- 
erty which without fault on the officer’s part was 
destroyed pending the attachment.'* 


[§ 104] 2. Joint Tort-Feasors.1* A‘ joint con- 
version is the single concerted act of several per- 
sons, or the result of the aets of several persons 
which, although separately committed, all tend to 
the same end.t® All persons engaged in a conver- 
sion are liable!® as principals; 1T they are liablet® 
and may be sued?® jointly or severally, provided, 
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in case it is sought to hold them jointly lable, the 
conversion was joint.2° If liable and sued joint- 
ly, damages will be assessed against all jointly, 
even though all were not equally guilty.27! The 
fact that no case is made or recovery obtained 
against one defendant does not necessarily enable 
another defendant to escape hability.?? 


[§ 105] E. Conditions Precedent?"—1. In Gener- 
al. Plaintiff’s failure to perform a condition pre- 
cedent will defeat his action for a wrongful con- 
version.?* 

[§ 106] 2. Tender of Amount of Lien or Indebted- 
ness.2° Where a lien on, or an indebtedness for, 
goods exist in favor of one in possession of them, 
a tender of the amount of such lien or indebtedness 
must be made before trover will lie,2® unless he 


11. Ky.—yYoungs v. Moore, 7 J.J. 
Marsh. 646. 
Me.—Libby v. Soule, 13 Me. 310. 


N.Y.—Phelps v. Delmore, 23 N.Y.S. 
229, 69 Hun 18; Averill v. Williams, 
1 Den. 501. 

N.C.—Draper v. J. A. Buxton & Co., 
90 N.C. 182 


N.B Se aan v. Sprague, 48 N.B. 
36. 

Ont.—Macklem v. Durrant, 32 U.C. 
QSBs, 98: 

12. Adams v. Abbot, 2 Vt. 383. 

13. Jenner v. Joliffe, 6 Johns. (N. 
Yeu) 9); 

14. Joint liability of master and 


servant see Master 
1515. 


15. 
Warehouse Co., 
162. 


Cal.—Mier v. Southern California 
tee Cor, 2068 Pe 838) 56 CalsA pps 1612; 
518 [cit Cyc]. 

Conn.—McNamara v. McDonald, 38 
A. 54, 69 Conn. 484, 61 Am.S.R. 48; 
Calkins v. Lockwood, 17 Conn. 154, 
42 Am.D. 729. 


Ind.—Terrell v. Butterfield, 92 Ind. 
1; Stephenson v. Feezer, 55 Ind. 416; 
Kavanaugh v. Taylor, 28 N.E. 553, 
2 Ind.App. 502. 


and Servant § 


Ala.—Pippin v. Farmers’ 
51 Sor 882, 16% sAla. 


Me.—White v. Wall, 40 Me. 574; 
Cram vy. Thissell, 35 Me. 86. 
Mass.—Chamberlin v. Shaw, 18 


Pick. 278, 29 Am.D. 586. 
Mich.—Banner v. Schlessinger, 67 


N.W. 116, 109 Mich. 262; Wildey v. 
Cox, 25 Mich. 116. 
Mo.—Ess v. Griffith, 30 S.W. 343, 


128 Mo. 50; Fitzwilliams v. North- 
western Trust Co., (App.) 10 S.W.(2da) 
334; Michael-Swanson-Brady Produce 
Co. v. Oregon Short Line R. Co., 271 
S.W. 854, 219 Mo.App. 419, 424 [cit 
Cyc]. 

N.Y.—Petrie v. Williams, 23 N.Y.S. 
237, 68 Hun 589; Underhill v. Rei- 
nor, 2 Hilt. 319; Thorn v. Sutherland, 
16 N.Y.S. 831, 61 Hun 627 [aff 30 N.E. 
864, 131 N.Y. 622]; Wehle v. Butler, 
I2vAbb.Pr:N.S. 139, 43 How.Pr. /5, 35 
N.Y.Super. 1 [republishing 34 N.Y. 
Super. 215, aff 61 N.Y. 245];s Thorp v. 
Burling, 11 Johns. 285. 


S.C.—Rowell v. Keefe, 40 S.C.L. 
521; Guerry v. Kerton, 31 S.C:L. 507. 

Tex.—Robertson v. Hunt, 14 S.W. 
68, 77 Tex. 321; Blalock v. Joseph 
Bowling Co., (Civ.App.) 44 S.W. 305. 

Wis.—Smith v. Morgan, 32 N.W. 
135, 68 Wis. 358; Smith v. Briggs, 25 
N.W. 558, 64 Wis. 497. 


Ont.—Mason v. Bickle, 
[65 C. J—5] 


2 Ont.App. 


291; 
24; 
510. 

[a] Previous understanding or 
agreement between defendants is not 
necessary, where, as a matter of fact, 
they did codperate and act jointly in 
accomplishing a wrongful purpose. 
Summers vy. Keller, 133 S.W. 1180, 152 
Mo.App. 626 [mod on other grounds 
171 S.W. 336, 262 Mo. 324]. 


16. Farmers’ Grain & Supply Co. v. 
AtGhison, 200 Sous. Hy Rvs «CO, e451 bee 
734, 120 Kan. 21, 121 Kan. 10. 


17. Talich v. Marvel, 212 N.W. 540, 
125; Neb. 255; D. M. Osborne Co. WR 
Eiene Mfg. Co., 70 N.W. 1124, 51 Neb. 


Edwards v. Kerr, 13 CO. Cre 
Kirby v. Cahill, 6 UC.0B.0.8 


18. Coats & Williamson v. Moran 
Sh COA E23 8 GC aCaleAp py a24.6n 
American Smelting & Refining Co. 
v. Hicks, 172 P. 1055, 65 Colo. 146, L. 
R.A.1918F 302; Carpenter v. Scott, 
235) 2) 162, TOS. Oke 2075 Ward. iv. 
Odem, (Tex.Civ.App.) 153 S.W. 634. 


19. Mass.—McAvoy v. Wright, 137 
Mass. 207. 

Mo.—Mohr vy. Langan, 77 Mo.App. 
481. 


N.H.—Pattee v. Gilmore, 18 N.H. 
460, 45 Am.D. 385. 
N.Y.—Russell v. McCall, 36 N.E. 


498, 141 N.Y. 437, 38 Am.S.R. 807. 


N.D.—Farmers’ State Bank of 
Cathay v. Jeske, 197 N.W. 854, 50 N. 
D. 813 [cit Cye]. 


[a] Conversion by one and deliv- 
ery to another will sustain trover 
against both. Kilmer vy. Hutton, 116 
N. Y.S.22)7,, 131 App: Div.) 625. ‘Com- 
pare Northern Finance  Corpora- 
tion v. Midwest Commercial Credit 
Co., (S.D.) 239 N.W. 242 (stating that 
the existence of a sales contract be- 
tween defendants does not in itself 
establish a community of wrongdoing, 
but expressly refraining from stating 
that a seller and buyer cannot prop- 
erly be joined as parties defendant in 
any action for conversion). 


{[b] Notice of plaintiff’s rights.— 
If cotton, in which a third person had 
rights, was converted by the wrong- 
ful act of one coGdperating with an- 
other who had notice of the third per- 
son’s rights, such third person could 
sue them jointly. Pippin v. Farmers’ 


Warehouse Co., 51 So. 882, 167 Ala. 
162. 

20. Ala.—Ensley Lumber Co. v. 
Lewis, 121 Ala. 94, 25 So. 729; Powell 


v. Thompson, 80 Ala. 51; Larkins v. 
Eckwurzel, 42 Ala. 322, 94 Am.D. 651. 
FART ead v. Langan, 16 I1l.App. 

Mass.—Strickland v. 


Barrett, 20 


Pick. 415. 


Mich.—Bringard v. Stillwagen, 1 N. 
W. 909, 41 Mich. 54. 


Glennie, 1 M.&S. 


588, 105 Reprint 220. 


Ont.—Menton v. Lee, 
281. 


[a] Demand and refusal of one is 
not evidence of a joint conversion. 
White v. Demary, 2 N.H. 5 


Judgment against one as bar see 
Judgments § 1401. 


21. Everroad v. Gabbert, 83 Ind. 
489; McPherson v. Fidelity Trust, 
ete., Co., 17 B.C. 182, 6 Dom LRe 530: 


{a] Partial satisfaction from one 
pending trial.—Where pending the 
trial plaintiff received partial satis- 
faction from one of two joint defend- 
ants, he was allowed to dismiss the 
case as to him and take default and 
judgment against the other for the 
value of the goods converted less the 
amount already received. Heyer v. 
Carr, 6 R.I. 45. 


22. Farmers’ Grain & Supply Co. v. 
Atchison Tv S&S. Bet Ry COs 24 5ues 
734, 120 Kan. 21, 121 Kan. 10; Rich- 
ardson v. Gage, 133 N.W. 692, 28 S.D. 
390, Ann.Cas.1914B 534; First Nat. 
Bank v. Mineola State Bank, (Tex.Civ. 
App.) 155 S.W. 603. 


Verdict in action against several 
defendants see infra § 238. 


30 U.C.Q.B. 


23. Demand and refusal see supra 
§§ 56-84. 
24. U.S.—Hoffman vy. Wilson, 130 


F. 694, 65 €.C.A. 14 [aff 134 F. 844, 
67 C.C.A, 434, and reversing 123 F. 
984]. 
ee nee v. Henderson, 63 Ala. 
goa YeROn v. Appleton, 2 N.Y.S. 
787. 

R.I.—Williams v. Smith, 68 A. 306, 
28 RT. 531. 

Ont.—Gellor v. Loughrin, 24 Ont.L. 
18, 19 Ont.W.R. 318, 2 Ont.W.N. 1159. 

25. Tender of mortgage debt see 
Chattel Mortgages § 290. 

26. Colo.Lininger Implement Co. 
v. Queen City Foundry Co., 216 P. 
527, 73 Colo. 412. 

Ga.—Perdue v. Powell, 63 Ga. 159. 

Ill.—Robison v. Hardy, 22 Ill.App. 
512. 
aie piace v. McKay, 2 Blackf. 

5. 

Md.—Mattingly v. Mattingly, 133 A. 
625, 150 Md. 671. 

Mich.—MecDonough v. 
Mich. 1. 

N.Y.—Gunning vy. 
1015, 81 Hun 522 


Sutton, 35 


Quinn, 30 N.Y.S. 
{aff 48 N.E. 1104, 
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previously disposed of the property or otherwise 
terminated his lien,?* neglected to claim a hen and 
state the amount thereof,?* coupled the len with 
another ¢laim,?2 based his refusal to deliver on 
another ground,®® or failed to perform the contract 
which would have entitled him to a len.?1 Tender 
of amount actually due need not be shown where 
defendant claimed a len for a larger sum than 
he was entitled to collect,?? or the owner offered to 
pay all just charges.*? 

[§ 107] 3. Rescission of Contract and Return of 
Consideration.** Where title has passed in a sale 
or exchange of goods procured by defendant’s fraud, 
plaintiff cannot recover for_a conversion thereof 
without proof of a rescission of the contract and of 
a return or tender of the consideration received.?® 
If, however, title not passed to the holder of 
the goods, and he converts them, the owner may 
bring trover without tendering or paying back any- 
thing received as hire or part payment therefor.*° 
A return or tender at the trial has been held suf- 
ficient.27 Also, an: offer to return is sufficient where 
defendant waives an actual or formal tender.*§ 


ag 
as 


. 


CONVERSION [§§ 106-109 

[§ 108] 4. Institution of Criminal Proceedings. 
In somie,*® but not other,t® jurisdictions, the insti- 
tution of a criminal prosecution against one who 
has feloniously obtained goods and converted them 
is a condition precedent to the bringing of trover 
against him. ‘he institution of a criminal prose- 
cution is not a condition precedent to the bringing 
of trover against an innocent purchaser from the 
wrong-doer*! or against a receiver of goods stolen in 
another state.*? 

[§ 109] F. Defenses*’—1. In General. In gen- 
eral, any defense may be set up which disproves a 
right of recovery in plaintifft*+ or negatives liabil- 
ity on the part of defendant.*® On the other hand, 
there are various matters which, regardless of 
whether or not they may mitigate the damages?t® 
and be shown in evidence for that purpose,*? do not 
constitute a complete defenge in bar of the aetion,*® 
such as good faith,*® advice of counsel,°® a bona 
fide purchase without notice,®+ a desire to protect 
the wife of plaintiff,>* deceit practiced on defend- 
ant by a third person,°®? lack of profit or benefit 
to defendant,** benefits conferred by defendant on 


153 N.Y. 659]; Genin v. Schwenk, 
NEVIS rst Gos Etim JoTass Colle: 
Shepard, 19 Barb. 305; Conway v. 
Bush, 4 Barb. 564. 

Pa.—Wagenblast  v. 
Grant 393. 

Vt.—Benior v. Paquin, 40 Vt. 199. 

Eng.—Broadbent v. Varley, 12 C.B. 
N.S. 214, 104 E.C.L. 214,-142 Reprint 
1125. 

27. Farrell v: Stafford, 203 Il. 
App. 357; Whipple v. Tucker, 123 fll. 


McKean, 2 


App. 223; Galvin v. Galvin Brass, 
ete., Works, 45 N.W. 654, 81 Mich. 
16; Sistare v. Olcott, 15 N.Y.St. 248; 


Saltus v. Everett, 20 Wend. (N.Y.) 
267, 32 Am.D. 541; Austin v. Vander- 
bilt, 85 P..519, 48 Or. 206, 120 Am.S.R. 
800, 6 L:R.A.N.S. 298. 

28. Alling v. Weissmann, 59 A. 419, 
77 Conn. 394; Wagenblast v. McKean, 
2 Grant (Pa:) 393. : 

29. Bowden v. Dugan, 39 A. 467, 
91 Me. 141; Jones v. Tarlton, 1 Dowl. 
P.C.N.S. 625, 9 M.&W. 675, 152 Reprint 
285. 


30. Murray v. Roosevelt, Anth.N.P. 
GNEYD)_ Less Corbett) wWugey ) Cos Vv. 
Dukes, 52 S.E. 931,-140 N.C. 393; West 
v. Tupper, 17 S.C.L. 193. 


[a] Adverse claim.—Tender of the 
amount of a claim of lien for storage 
is not necessary where defendant act- 
ed under a claim of property adverse 
to plaintiff's right. Ailen v. Ogden, 1 
¥F.Cas.No. 233, 1 Wash.C.C. 174. 


81. Reeve v. Fox, 40 Ill.App. 127; 
Phillips v. McNab, 9 N.Y.S, 526, 16 
Daly 150. 

82. Murr v. Western Assur. Co., 


64 N.Y.S. 12, 50 App.Div. 4. 


33. Aborn v. Mason, 1 F.Cas.No. 19, 
14 Blatchf. 405; Stickney v. Allen, 
10 Gray (Mass.) 352; Klinck v. Kel- 
ly, 63 Barb. (N.Y.) 622. 


34. Return of consideration as es- 
sential to rescission see Contracts §§ 
679-681; Sales §§ 257-265. 


35. Kimball v. Cunningham, 4 
Mass. 502, 3 Am. Di 230s sos ers: Vv. 
Miller, 62 N.H. 131; Pinckney v. Darl- 
ing, 53 .N-E. 1130, 158Niye 283) Lripp 
Wenbulver, 2) Twn GNeye)ee roves | %5 
Thomps.&C. 30. And see Mutual 
Trust Co. v. Merchants’ Nat. Bank of 
City of New York, 141 N.H. 922, 236 


iat ING 
v.| deemed his property pledged by an- 


478 (before plaintiff, who re- 


other, may disaffirm the redemption 
and sue for conversion of the check, 
or its proceeds, given on redemption, 
he must return or tender the property 
or, if it has been sold, its proceeds). 
36. Vansandt v. Hobbs, 84 Mo.App. 
628; Ham y. Sanborn, 40 A. 395, 68 N. 
H. 19;- Hynes v. Patterson, 95 N.Y. 
1 [aff 28 Hun 528]; Douglass v. Scott, 
114 N.Y.S. 470, 130 App.Div. 322; Dis- 
brow v. Tenbroeck, 4 E.D.Smith (N. 
Y.) 397; Baird v. Howard, 36 N.E. 732, 
me re St. 57, 46 Am.S.R. 550, 22 LR. 


387. Ryan v. Brant, 42 Ill. 78; King 
v. Fitch, 2 Abb.Dec. (CN.Y.). 508; 1 
Keyes 432; Ladd v. Moore, 5 N.Y. 
Super. 589. 

, 88. Sasser v. Pierce, 
9°Ga.App.| 2:7. 


39. Martin v. Martin, 25 Ala. 201; 
Keyser v. Rodgers, 50 Pa. 275. 

[a] Xa BWhode Island the rule ob- 
tains by virtue of Gen. L..c 233 § 16. 
McNeal v. Macomber, 56 A. 6838, 25 
R.I. 475; Struthers v. Peckham, 45 
A. 742, 22 RI. 8; Crowley v. Burke, 
38 A. 895, 20 R.I. 798; Royce v. Oakes, 
38 A. dal, 20 R.1.,.2'52, 

[b] En England, (1) under St. 24 
& 25 Vict. c 96, § 100, an owner of 
stolen goods may not bring trover 
therefor against the thief, or any one 
taking the goods from him with no- 
tice, until he has prosecuted the thief 
to conviction. Scattergood vy. Sylves- 
Gers slb «@-B= 506)1 69 Clb 5065 1h7 
Reprint 551. (2) Nor can he recover 
in trover against a purchaser from a 
thief, if the purchaser, even with no- 
tice of plaintiff's claim, disposed of 
the goods prior to conviction of the 
thief. Moyce v. Newington, 4 Q.B.D. 
32; Horwood vy. Smith, 2 T.R. 750; 
100 Reprint 404, 


40. Rogers v. Huie, 1 Cal. 429, 54 


TO Sse Ot, 


Am.D. 300; MeBain v. Smith, 13 Ga. 
oak, 

41. Lee vy. Bayes, 18 C.B. 599, 86 
BH.C.L. 599, 1389 Reprint 1504; White 


v. Spettigue, 18 M.&W. 603, 47 B.C.L. 
673, 153 Reprint 252 [overr Peer vy. 
Humphrey, 2 A.&B. 495, 29 H.C.L. 236, 
111 Reprint 191; Gimson v. Woodfull, 
2 C.&P. 41, 12 E.C.L. 43/9]. 


42. Johnson vy. Kaas, 28 Leg.Int. 


CRA) ms 0 


43. Recoupment, set-off or coun- 
terclaim in action of trover see Set- 
ee and Counterclaim §§ 32-34, 61, 67, 
72, 78, 80. 


44, See cases infra this note. 


[a] Rule applied to: (1) Want of 
title and right of possession of plain- 
tiff. Gray v. Eschen, 57 BY 664, 125 
Cal. 1; Stearns’ v. Vincent, 15 oN.W- 
86, 50 Mich. 209, 45 Am.R. 37; Davis 
v. Hoppock, 13 N.Y.Super. 254. (2) 
Title obtained for the purpose of de- 
frauding creditors. Pettibone v. 
Phelps, 13 Conn. 445, 35 Am.D. 88 
(3) Lack of damages suffered. War- 
ing v. Pennsylvania R. Go... 76 “Par 
491; Wylly v. Grigsby, 70 N.W. 1049, 
LOTS. Ds 13 atk 27.3) NW Od, dale Salbe 
491}. 

45. Erstad v. Jacobson, 150 N.W. 
534, 29 N.D. 647; Dishneau v. Newton, 
71 N.W. 807, 96 Wis. 531; Campbell 
v. Coulthard, 25 U.C.Q.B. (Ont.) 621; 
Pickering v. Thompson, 24 Ont.L. 378, 
19 “Ont.W.R. 697% 2: “OnteWwiN: 186i: 
Ann.Cas.1912A 530. 


[a] Defense that defendant never 
had possession.—Morish v. Mountain, 
22 Minn. 564; Chandler v. Holland, 
61 N.C. 598; Plano Mfg. Co. v. Jones, 
79 N.W. 3388, 8 N.D. 815; Hinchcliffe 
v. Sharpe, 77 L.T.Rep.N.S. 714. 


46. See infra §§ 264-278. 

47. See infra § 200. 

48. See infra text and notes 49-81. 

49. See supra §§ 8, 47. 

50. Rushville First Nat. Bank v. 
Slack, 19 Il. App. 330; Gilpin v. Royal 
eee Bank, 26 | U.C.Q:B.3 COntes) 

51. Milner, ete., Co. v. Deloach Mill 
Mfg. Co., 36 So. 1765, 189+ Ala. 645, 


101 Am.S.R. 63; Robinson y. Hodgson, 
Operas Oe 


Boer Heyert v. Reubman, 86 N.Y.S. 
53. Pettigrew v. Lynch, (Mo.App.) 


204 S.W. 741 

54. Flage v. Mann, 
4,848, 3 Sumn. 84; Platt v. Tuttle, 23 
Conn. 233; McPheters vy. Page, 22 A. 
101, 88 Me. 234, 28 Am:S.R. 772. 


[a] Benefit to third person.—It is 
not a defense that defendant turned 
the proceeds over to a third person 


9 F.Cas.No. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plaintiff by making voluntary payments on the ob- 
ligations of the latter,®® a proper sale of part of 
the goods,°® a license or agency which had been 
revoked or terminated,®’ defendant’s exercise of 
reasonable care in handling,®* or failure to use,” 
the property after wrongfully taking it, the obtain- 
ing of possession by defendant under a Sunday con- 
traet,°® lack of possession by defendant at the 
time of pleading,®' an unreasonable exeuse for with- 
holding plaintiff’s goods,°? another conversion by 
defendant or a third person prior to the one al- 
leged,** subsequent theft®* or destruction®® of the 
property, a subsequent fraudulent act on the part 
of defendant,®® a settlement of a different claim 
against a third person,®* a settlement which was 
not fully carried out,°* indebtedness of plaintiff to 
defendant,®® piaintiff’s breach or nonperformance 
of a eontract,’° a partial failure of consideration,’! 
payment,‘? nonpayment,’® or maturity after the 
institution, but before the trial, of the trover aec- 
tion,** of the promissory note alleged to have been 
converted, the failure of plaintiff to pay debts which 
he intended to pay by realizing on the property con- 
verted,’® the acquisition by plaintiff of the check 
in question otherwise than in payment of any debts 
due him,*® and negligence on the part of plaintiff"? 
in not discovering,’® or giving notice of,*® the facts 
at an earlier date where it was not so gross as to 
imply consent®® and did not cause any loss to, or 
change of position by, defendant.*t Also, it is not 
a complete defense that plaintiff was only part- 
owner of the property*? or that the value of goods 
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converted is not ascertainable;*? the assertion of 
a vight other than that under which property was 
wrongfully taken or detained will not be allowed 
as a defense;** plaintiff’s right to recover should 
not be made to depend on the opinion of the jury 
as to whether he would, if the conversion had not 
occurred, have continued to comply with his con- 
tract with defendant;** and the delivery of a sum ~ 
of money by a stranger to plaintiff as a mere agent 
to pay it over to another person does not discharge 
an instrument alleged to have been converted where 
it is not made or accepted with that object or pur- 
pose but rather under an agreement that plaintiff 
shall bring an action to recover for the conversion.*® 
As the value of commercial paper must depend 
largely upon the integrity and business habits of 
those who issue it, the mere fact that the maker 
of a note, which has been wrongfully converted, 
has not sufficient property liable to execution to 
pay it cannot of itself be regarded.as a good de- 
fense in an action of trover for its wrongful con- 
version.®? 

Acting under orders of superior officer will justi- 
fy a conversion only when the orders and surround- 
ing circumstances amount to duress.%% 

Defense set up by another defendant. Where the 
liability of defendants is both joimt and several, 
a valid defense set up by one will be available for 
the others.°® 


Equitable defenses are admissible in trover,?° 
except where defendant obtained possession of the 


York, 55 N.Y.S. 460, 36 App.Div. 383. 


84. Conn.—Thompson y. Rose, 16 
Conn. oly ra Ames lial 


who received the financial benefit ; Lumber Co., 42 N.¥.S. 498, 11 App.Div. 

from the conversion. Pettigrew v.]| 383. 

Lynch, (Mo.App.) 204 S.W. 741. 69. Jones v. City Nat. Bank, (Tex. 
55. Frank v. Tatum, (Tex.Civ.|Civ.App.) 166 S.W. 442. 


App.) 26 S.W. 900. 
56. Huntington v. Bonds, 68 Ga. 
23. 

57. Newlove v. Pond, 62 P. 561, 130 
Cal. 342; Putney v. Day, 6 N.H. 430, 
25 Am.D. 470. 

58. Jones v. City Nat. Bank, (Tex. 
Civ.App.) 166 S.W. 442. 

59. Warden v. Conwell, 87 So. 673, 
205 Ala. 191. 

60. Doolittle v. Shaw, 60 N.W. 621, 
92 Towa 348, 54 Am.S.R. 562, 26 L.R.A. 
366; Hall v. Corcoran, 107 Mass. 251, 
PeAMOR. 630. 

61. Jones v. Kimbrough, 
& Co., 74 S.E. 59, 137 Ga. 638. 


62. Kendall v. J. I. Porter Lumber 
Co., 64 S.W. 220, 69 Ark. 442; Baker 
v. Lothrop, 29 N.E. 643, 155 Mass. 376; 
Barker v. Archer, 63 N.Y.S. 298, 49 
App.Div. 80; Smith v. Hartog, 51 N.Y. 
S. 257, 23 Misc. 353; Oxsheer v. Tan- 
dy, 32 S.W. 372, 11 Tex.Civ.App. 142. 


63. Warren v. Barnett, 3 So. 609, 
83 Ala. 208; Kruse v. Seeger, etc., Co., 
16 N.Y.S. 529 [aff 15 N.Y.S. 825]. 

[a] “It would be akrsurd to say 
that conversion is a good defense to 
a suit in trover.”” Thompson vy. Car- 
ter, 65 S.E. 599, 6 Ga.App. 604, 607. 


Bickers 


64. Lopard v. Symons, 85 N.Y.S. 
11025. 
65. Scott v. Rogers, 56 Ill.App. 571; 


Mason v. O’Brien, 42 Miss. 420; Crau- 
furd v.'Smith, 23 S.B./235, 25 S.E. 657, 
93 Va. 6232. 

66. Rose v. Tilden Lumber & Mill 
Co., (Cal:App.) 14 P.(2d) 1387. 

67. Swiss Bankverein v. Zimmer- 
mann, 240 F. 87, 1538 C.C.A. 1238. 


68. Pierrepont v. Shepard, etc., 


70.) Clark Va eAlOrich, 21s He 941, 
Baldwin v. G. M. Davidson & Co., 
(Tex.Civ.App.) 143 S.W. 716. 

71. Penniman v. Winner, 54 Md. 
7; Capps v. Vesey Bros., 101 P. 1043, 


12 
23 Okl. 554. 


72. Fry v. Baxter, 10 Mo. 302. 
73. First Nat. Bank v. Ransford, 


104 N.E. 604, 55 Ind.App. 663. 
74. Thayer v. Manley, 73 N.Y. 305. 


75. Behrens v. Kruse, 155 N.W. 
1065, 132 Minn. 69. 


76. Carter v. Highth Ward Bank, 
67 N.Y-S: 300,33 Mise. 128. 

77. Gustin Bacon Mfg. Co. v. First 
Nat. Bank, 224 Ill.App. 457 [aff 137 
Neto ss COOL Lou. 

73. Gustin-Bacon Mfg. Co. v. First 
Nat. Bank, 137 N.E. 793, 306 Dll. 179 
fati-224 lll.App. 457]; Pittsburg) & 
Midway Coal Co. v. Laning Harris 
Coal Co., 187 S.W. 2638, 193 Mo.App. 
664. 

__ 79. Blum Jr.’s Sons v. Whipple, 80 
N.E. 501, 194 Mass. 253, 120 Am.S.R. 
5585. 13 ¥ Le RAAUNWSY 211, 

80. Pease v. Smith, 61 N.Y. 477 
[aff 8 Lans. 428]. 

81. Blum Jr.’s Sons v. Whipple, 80 


N.H. 501, 194 Mass. 253, 13 L.R.A.N.S. 
211, 120 Am.S.R. 553. 


82. Powers vy. Hatter, 
152 Ala. 636. 


fa] Fact that plaintiff was tenant 
in common with others of the prop- 
erty converted constitutes no defense, 
being available only in abatement or 
apportionment of damage. Wing v. 
a es 40 A. 138, 91 Me. 387, 64 Am. 
S.R.. 238. 


83. Hlectric Power Co. v. 


44 So. 859, 


New 


Mich.—Galvin v. Galvin Brass, ete., 
Works, 45 N.W. 654, 81 Mich. 16. 
pag oS v. Rideout, 39 N.H. 


Pa.—Andrews v. Wade, 6 A. 48, 3 
Pa.Cas. 133. 

Tex.—White vy. Sterzing, 32 S.W. 
909, 11 Tex.Civ.App.. 553; 

Wash.—Hill’s Garage v. Rice, 234 
P. 1023, 134 Wash. 101. 


Eng.—lLord v. Wardle, ‘3 Bing.N. 
Cas. 680, 32 E.C.L. 314, 132 Reprint 
572. 

See Hlliott v. Keith, 29 S.B. 155, 102 
Ga. 117 (one sued in his individual 
capacity for a conversion may show 
that he detained ‘the property for a 
lunatic for whom he has since been 
appointed guardian). 

85. Jones v: City Nat. Bank, (Tex. 
Civ.App.) 166 S.W. 442. 

86. Bank of Italy Nat. Trust & 
Savings Ass’n v. Farmers’ & Mer- 
chants’ Nat. Bank of Merced, 44 F. 
(2a)° 325. 


87. Rose v. Lewis, 10 Mich. 483. 
838. Hardage v. Coffman, 24 Ark. 
256; Hayden v. Craig, 1 Ky.Op. 222; 


Weatherspoon v. 
(Tenn.) 149; 
4 Coldw. (Tenn.) 605. 


_ [a] Wailure to prove order defeats 
Pe oar en v. Winn, 1 Ky. 
p. ce 


89. Story, ete., Commercial Co. v. 
Storyjw3s4 P1671, O00 7Gal.23 0: 


90. McCaffrey v. Woodin, 65 N.Y. 
459, 22 Am.R. 644 [rev 62 Barb. 316]; 
Gorder v. Hilliboe, 115 N.W. 843,17 N. 
D. 281; Maybee v. Toronto Bank, 29 
U.C.Q:B.. (Ont.) .566;- McGinness--v. 
Kennedy, 29 U.C.Q.B. (Ont.) 98. 


Woodey, 5 Coldw. 
Witherspoon v. Woody, 
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property tortiously.®? 


[§ 110] 2. Waiver and Estoppel. 
sue in trover may be defeated by any act or con- 
duet which amounts to an estoppel;°? and the right 
may be waived by acts indicating a continued claim 
of ownership,®* ratification of the tortious act,?* 
the receipt of the proceeds of defendant’s wrongful 
act,®® or by bringing an action for damages or as- 
sumpsit for the proceeds of the wrongful disposi- 
On the other hand, the facts 
in particular cases may not be sufficient to consti- 
a demand is not a waiver;°® 
the release of a maker of a note which has been 
converted will not discharge the person guilty of 
the conversion;®® the acceptance of usurious inter- 
est unrelated to the conversion is not a waiver; 


tion of the property.®® 


tute an estoppel;°* 


91. M. EB. Donaldson Mercantile Co. 
v. First Nat. Bank, 104 So. 394, 213 
Ala. 213; Folmar & Sons v. Copeland 
& Brantley, 57 Ala. 588; Hast v. Pace, 


57 Ala. 521; Newell v. Campbell, 43 
N.S) 1. 

92. Colo.—Atkins v. Boyle, 80 P. 
1067, 33 Colo. 434. 

Mich.—Detroit, etc, R. Co. v. 
Busch, 6 N.W. 90, 43 Mich. 571. 

S.C.—Rice v. Parham, 23 S.C.I- 
3738. 

Wis.—Lander v. Bechtel, 13 N.W. 


483, 55 Wis. 593. 
Wng.—Gregg v. Wells, 10 A.&E. 90, 


Tht OaLn wis alto Reprink do7 | ATN—= 
strong v. Allen, 7 Aspin. 293. 
Ont.—Barker v. Tabor, 5 U.C.Q.B. 


O.S. 570. 

Sask.—Scott v. Paterson, [1923] 1 
Dom.L.R. 783; Dunean v. Cooper, 69 
Dom.L.R. 435. 

93. Stout v. Fultz, 93 S.W. 919, 117 
Mo.App. 573; Johnston v. Cincinnati, 
INGE Osea hy ioe iy. (COn LOS Ws 429, 
146 Tenn. 135; Bell v. Cummings, 3 
Sneed (Tenn.) 275; Weakley v. Evans, 
(Tenn.Ch.App.) 46 S.W. 1070; Scott 
v. Paterson, (Sask.) [1923] 1 Dom.L.R. 
783. 

94. Hewes v. Parkman, 20 Pick. 
(Mass.) 90; Kegan v. Park Bank of 
St. Joseph, 8 S.W.(2d) 858, 320 Mo. 
623 [mod on other grounds 15 S.W. 
(ZA) S833 Gull O. és. BR Coy vy. 
Pratt, (Tex.Civ.App.) 183 S.W. 103. 

95. Bullard v. Madison Bank, 33 
S.E. 684, 107 Ga. 772; Hulst v. Flan- 
ders, 45 Wis. 185; Smith v. Baker, L. 
R. 8 C.P. 350; Brewer v. Sparrow, 7 
B.&C. 310, 14 H.C.L. 144, 108 Reprint 
739; Lythgoe v. Vernon, 5 H.&N. 180, 
157 Reprint 1148; Appleby v. Withal, 
SU. C.Ol es (Onts) PaO 

[a] Taking of bond from defend- 
ant to pay for the property if it 
should finally be decided to be plain- 
tiff's is a waiver of the conversion. 
Briggs Iron Co. v. North Adams Iron 
Co, 12n Cush. Class») ula: 

96. Firemen’s Ins. Co. v. Cochran, 
27 Ala. 228; Kimball vy. Cunningham, 
4 Mass. 502, 3 Am.D. 2380; Bowker 
Fertilizer Co. v. Cox, 13 N.E. 95, 106 
N.Y. 555; Honeywell v. Miller, 13 Pa. 
Dist. 726, 29 Pa.Co. 1738. 

Right to waive conversion and sue 
in contract see Actions §§ 159, 160; 
Money Received § 29. 

97. Ala.—Dudley v. Abner, 52 Ala. 
572. 

Ga.—Rushin v. Tharpe, 15 S.E. 830, 
SSuGaw tise 

Iowa.—Doyle v. Burns, 99 N.W. 195, 
123 Iowa 488. 

Me.—Buek v. Rich, 6 A. 871, 78 Me. 
431. 
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[§§ 109-111 


and a waiver of a conversion of part of the prop- 


The right t : 
be haere der.” 


a waiver ;° 


cause of action 


Md.—Bonaparte v. Clagett, 27 A. 
619, 78 Md. 87. 


Mass.—Rogers vy. Dutton, 65 N.E. 
56, 182 Mass. 187; Oliver Ditson Co. 
v. Bates, 63 N.&. 908, 181 Mass. 455, 
92 Am.S.R. 424, 57 L.R.A. 289. 


Mich.—Grenier v. Hild, 82 N.'W. 
1052, 124 Mich. 222. 


Mo.—Carson v. Smith, 34 S.W. 855, 
133 Mo. 606. 


N.H.—White v. Phelps, 12 N.H. 382. 


N.Y.—Benjamin v. Elmira, etc., R. 
Co., 49 Barb. 441 [aff 54 N.Y. 675]. 


HE re i a v. Hughlett, 11 Lea 


Eng.—Burn yv. Morris, 2 Cromp.&M. 
579, 149 Reprint 891. 


Ont.—Walker v. Hyman, 1 Ont.App. 
i. Cayley v. McDonell, 8 U.C.Q.B. 
54. 


[a] Imsufficient plea.—A plea al- 
leging that plaintiff waived the tor- 
tious taking and brought an action of 
assumpsit against defendant for the 
price of the property converted, but 
which does not allege that the action 
proceeded to judgment and that there 
was a recovery therein, does not set 
up any facts which could bar the ac- 


tion. Gibbs v. Jones, 46 Ill. 319. 
98. See cases infra this note. 
[a] BRuie applied to demand for: 


(1) Possession. Freeman v. Peckham, 
47 Ind. 147; Cobb v. Wallace, 5 Coldw. 
(Tenn.) 539, 98 Am.D. 435; Manwell 
Var Briges (17 Vite Libs  ()oRayment. 
Dixie v. Harrison, 50 So. 284, 163 Ala. 
304. (3) Proceeds of wrongful sale. 
Morris v. Robinson, 3 B.&C. 196, 27 
Rev. Rep. 322, 10 E.C.L. 97, 107 Re- 
print TOT: Walpy v. Sanders, 5.C.B: 
886, 57 H.C.L. 886, 136 Reprint 1128. 

99. Allison v. King, 25 Iowa 56. 

1. Knight vy. Seney, 124 N.E. 813, 
290 le. 


2. Bryant v. Kenyon, 81 N.W. 1093, 
123 Mich. 151; Rice v. Reed, [1900] 1 
Q.B. 54; Burn v. Morris, 2 Cromp.& 
M. 579, 149 Reprint 891. 

3. Cal.—Farnum v. Hefner, 
955) 19 Cal Sriele Am.S.R..\ 174, 


Mass.—Carnes v. Nichols, 10 Gray 
69. 


pail ez. 


2 
0 

Tenn.—Johnston vy. Cincinnati, N. 
©. & T. RP. Ry. Co., 240 SW. 429, 146 
Tenn. 135. 

Tex.—First State Bank of Hamlin 
v. Jones & Nixon, 139 S.W. 671, 60 
Tex.Civ.App. 528. Contra Baldwin v. 
G. M. Davidson & Co., (Civ.App.) 127 
S.W. 562. 

Wis.—Collins v. Lowery, 47 N.W. 
612, 78 Wis. 329 

[a] Acceptance of other property 
in lieu of that converted.—Walter N. 
Kelley Co. y. Andrews, 196 N.W. 407, 


not,* or is not necessarily,® a waiver. 
hire agreed on for the use of the thing converted 
may constitute a waiver;® but it is not conclusive.‘ 

[§ 111] 3. Recovery, 
Restore Property.® 
taken place and become complete, a return, restora- 
tion or tender of, or offer to return or restore, the 
property by the wrongdoer, although provable in 
some cases in mitigation of damages,® will not bar 
the cause of action in trover,!® and, a fortiori, the 


erty is not a waiver of a conversion of the remain- 
According to some authorities, taking back 
the property as if no tort had been committed is 
i but other authorities hold that 


it 1s 
Accepting the 


Restoration, or Offer To 
After an act of conversion has 


is not barred by matters not con- 


225 Mich. 403. 

[b] ff pilaintiff’s refusal to give 
receipt for property prevents a return 
according to an agreement between 
him and defendant, the former cannot 
maintain trover for a prior conversion 
of the preperty. Lander v. Bechtel, 
13 N.W. 483, 55 Wis. 593. 

[c] Damages.—The waiver of a 
conversion by a receipt of the prop- 
erty carries with it a waiver of the 
damages resulting therefrom. Collins 
vy. Lowery, 47 N.W. 612, 78 Wis. 329. 

4. Merrill v. How, 24 Me. 126. 


_5. Hotehkiss v. Hunt, 49 Me. 213; 
Sibley v. Ives, 21 Barb. (N.Y.) 284; 
eee hess v. Johnson, 1 Head (Tenn.) 
ol. 


6. Brooks vy. Rogers, 13 So. 386, 
101 Ala. 111; Fail v. McArthur, 31 
Ala. 26; Wilkinson v. Moseley, 30 Ala. 
562; Moseley v. Wilkinson, 24 Aia. 
411; Rotch v. Hawes, 12 Pick. (Mass.) 
136, 22 Am.D. 414. 

7 \Gucas v. Trumbull, 15 Gray 
(Mass.) 306 [dist Rotch v. Hawes, 12 
Pick. (Mass.) 136, 22 Am.D, 414]; 
Moore y. Hill, 19 A. 997, 62 Vt. 424. 

[a] Pendency of action of trover 
prevents the receipt of hire from 
amounting to a waiver. Harvey v. 
Epes, 12 Gratt. (53 Va.) 153. 

8. Cross references: 

Compliance with demand see supra § 


84. 


Taking back property as waiver see 
Supra § 110. 


9. See infra § 200. 


10. U.S.—Western Land, etc., Co. 
Vv. Hall, 33 HK. 236. 


oar crs v. Crocheron, 8 Port. 
Ark.—Plummer v. Reeves, 102 S. 


W. 376, 83 Ark. 10; Kelly v. MeDon- 
ald, 39 Ark. 387; Warner v. Capps, 
a7 Are 32; Norman v. Rogers, 29 Ark. 
7) . 

Cal.—Mier v. Southern California 
Ice Co., 206 P. 88, 56 Cal.App. 512. 


Colo.—Murphy y. Hobbs, 5 P. 637, 
8 Colo. 17. 


pe a v. French, 33 Conn. 


48 


D.C.—Whittingham vy. Owen, 19 D. 
LOS PALS 


Ga.—Bodega v. Perkerson, 60 Ga. 
516; Tharp v. Anderson, 31 Ga. 293; 
Spiers v. Hubbard, 78 S.E. 136, 12 Ga. 
App. 676. 


Ill.—Barrelett v. Bellgard, 71 Ill. 
280; Horn v. J. O. Nessen Lumber 
Co., 236 Ill. App. 187. 

Ind.—Cardwill y. Gilmore, 86 Ind. 
428; Smith v. Downing, 6 Ind. 374. 


Iowa.—Munier v. Zachary, 114 N. 


Wor later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 111-113] TROVER AND 


stituting a good offer, tender or return.!! Likewise, 
plaintiff’s recovery,'? or opportunity to recover,!? 
the property, otherwise than by legal proceedings 
or acceptance of a return, tender or offer: to re- 
turn, is not a bar or complete defense to the action. 
Furthermore, where defendant transferred the 
property, a return of it by the transferee to defend- 
ant after the institution of the suit does not bar 
plaintiff's right of action for the initial conver- 
sion.1* On the other hand, it is a defense that 
defendant tendered the property to plaintiff before 
there was any conversiont® or, where plaintiff is 
not the owner, that defendant surrendered posses- 
sion to the true owner.1°® 


[§ 112] 4. Other Legal Proceedings. It is a good 
defense that the property claimed to have been con- 
verted was seized under an attachment against the 
real owner,'* or, where it is sought to show conver- 
sion by proof of a demand and refusal, that at the 
time of the demand, and up to the time of the com- 
mencement of the action, the fund in question was 


Wis.—Thomas 


W. 525, 138 Towa 219, 18 L.R.A.N.S. 
Wis. 339. 


572, 16 Ann.Cas. 526; Dooley v. Gladi- 
ator Co., 10¢ N.W. 864, 134 Iowa 468, 
13 Ann.Cas. 297; Colby v. W. W. Kim- 
ball Co., 68 N.W. 786, 99 Iowa 321. 


Md.—Seaboard Air Line R. Co. 
Phillips, 70 A. 232, 108 Md. 285. 


V-| éte., 


Vv. 


Eng.—Clendon v. Dinneford, 5 C.& 
Peis ie2 42 Cie. 429) 


N.S.—MacKenzie v. Scotia Lumber, 
Corral Nes nator 


“After conversion has taken place 
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o 

under order of court in garnishment proceedings.'* 
Also, in trover for unlawful conversion of different 
items of personal property it is a valid defense 
pro tanto to plead a former adjudication as to 
any such item.?® However, it is not a defense that 
the property was taken under legal process where 
such process was invalid?® or was not against the 
owner of the property,?! or was against the wrong- 
doer after the conversion alleged,?? unless it is 
further shown that the owner or person entitled 
to the possession has received it or the proceeds of 
any disposition which may have been made of it.?3 
Furthermore, it is not a defense that a sale by 
defendant was ineffective to pass title by reason of 
its being made during the pendeney of a suit in 
replevin for the property.24 An involuntary re- 
turn of the property as a result of rebonding by 
plaintiff’s husband in a replevin suit against him 
is not a defense.?° 


[§ 113] 5. Title or Right of Possession—a. Of 
Defendant. It is competent and proper for defend- 


Wiesmann, 44/ Smith, 149 P. 627, 59 Colo. 461. 


Lio, Georeia, eb 6c Aw UECYycOOnmpys 
Blish Milling Co., 82 S.E. 784, 15 Ga. 
App. 142 [aff 36 S.Ct. 541, 241 U.S. 
190, 60 L.Ed. 948]; Seeley v. Peabody, 
247 P. 471, 189 Wash. 382 [aff reh 250 
RP. 469, 141 Wash. 696]; Pappas v. 


Mass.—Greenfield Bank v. Leavitt, | neither an offer to return nor an ac- General set Cole BiG GE tone 
17 Pick. 1, 28 Am.D. 268; Wheelock | tual return of the converted goods, ages : % 
v. Wheelwright, 5 Mass. 104. will afford a good defense to an ac- [a] Where property was not in 


Mich.—-Baxter v. Woodward, 158 N. 
W. 137, 191 Mich. 379, Ann.Cas.1918C 
946. 

Minn.—Carpenter v. American Bldg., 
ete., Assoc., 56 N.W. 95, 54 Minn. 403, 
40 Am.S.R. 345; Oleson v. Newell, 12 
Minn. 186. 

Mo.—-Sparks v. Purdy, 11 Mo. 219; 
Easton v. Woods, 1 Mo. 506. 

Neb.—Coburn v. Watson, 67 N.W. 
171, 48 Neb. 257; Watson v. Coburn, 
53 N.W. 477, 35 Neb. 492; Stough 
Stefani, 27 N.W. 445, 19 Neb. 468. 
N.Y.—Pinckney v. Darling, 53 N.E. 
sO 158 IN Y. owe S54. SLCCormicky Vv. 
Pennsylvania Cent. R. Co., 49 N.Y. 
303; Kelly v. Mesier, 47 N.Y.S. 675, 
21 App.Div. 253; Sherman v. Way, 
56 Barb. 188; Smith v. Hartog, 51 N. 
Y.S. 257, 23 Misc. 353; Robinson v. 
Lewis, 25 N.Y.S. 1004, 6 Misc. 37 [aff 
27 N.Y.S. 989, 7 Mise. 536]; Smith v. 


Hoose, 22 How.Pr. 402; Murray v. 
Burling, 10 Johns. 172. 
@hio.—Baltimore, etce., R. Co. v: 
O’Donnell, 32 N.E. 476, 49 Ohio St. 
489, 34 Am.S.R. 579, 21 L.R.A. 117. 
Okl.—West Tulsa Belt Ry. Co. v. 


Bell, 153 P. 622, 54 Okl. 175. 


Pa.—Whitaker v. Houghton, 86 Pa. 
Stace Gracey ive, Good, 1ePa, lL. DR: 
Aiicwe oe a.dus de LOS. 


S.D.—Arneson v. Nerger, 147 N.W. 
982, 34 S.D. 201. 

Tex.—Bridgeport Mach. Co. v. 
Geers, (Civ.App.) 36 S.W.(2d) 1047; 
Pittman v. Fort Worth Warehouse & 
Storage Co., (Civ.App.) 258 S.W. 1105 
[motion to recall mandate gr 263 S.W. 
636]; Mutual Loan & Investment Co. 
v. Matthews, (Civ.App.) 176 S.W. 924; 
Copeland v. Porter, (Civ.App.) 169 S. 
W. 915; Baldwin v. G. M. Davidson & 
Co: (Civ. App.) 127 |S.W. 562: Craw- 
ford v. Thomason, 117 S.W. 181, 53 
Tex.Civ.App. 561; Hofschulte v. Pan- 
handle Hardware Co., (Civ.App.) 50 


S.W. 608 
Vt.—Park v. McDaniels, 37 Vt. 594; 
Yale v. Saunders, 16 Vt. 243. 


W.Va. 
642. 


4 W.Va. 


Arnold v. Kelly, 


tion of trover for their conversion.” 
Seaboard Air Line R. Co. v. Phillips, 
70 A. 232, 108 Md. 285, 295. 


“It is a well-established principle 
of law that, when a man’s personal 
property has been wrongfully con- 
verted by another, the wrongdoer can- 
not escape liability for the value of 
the property by offering to return it, 
but the injured party may have his 
action against him for the value 


thereof.” Mutual Loan & Investment 
Co. v. Matthews, (Tex.Civ.App.) 176 
S.W. 924. 


“Tt is the settled rule that tender, 
after conversion, is ineffectual as a 
means of avoiding liability.’”’ Cope- 
BAS tiiee (Tex.Civ. App.) 169 s. 

15, 


[a] Unaccepted return, tender or 
offer.—(1) Georgia F. & A. Ry. Co. v. 
Blish Milling Co., 82 S.E. 784, 15 Ga. 
App. 142 [aff 36 S.Ct. 541> 241 U.S: 
190." 60 le Md 94S) eHauprichign v. 
Heaney, 200 N.W. 930, 161 Minn. 92; 
Henderson v. Beggs, (T’ex.Civ.App.) 
207 S.W. 565. (2) The owner of prop- 
erty which has been converted is un- 
der no obligation to accept a return 
of, or receive back, the property but 
may treat it aS converted and re- 
cover its value. Livermore v. North- 
rup, 44 N.YoL07: J: M) Carlton! Bros. 
& Co. v. Carter, (Tex.Civ.App.) 140 
S.W. 827; Fidalgo Island Shingle Co. 
v. Brown, 112 P. 629, 61 Wash. 516. 


[b] Where conversion was willful 
and malicious, a subsequent tender of 
the property is not available as a de- 
fense. Gorham v. Massillon Iron & 
Steel Co., 120 N.E. 467, 284 Tll. 594 
Laff 209 Ill.App. 606; Fisher v. Mas- 
sillon Iron & Steel Co., 209 Ill.App. 
616; Kidston v. Massillon Iron & Steel 
Co., 209 Ill.App. 618]. 


[ce] Readiness and willingness (1) 
to restore the articles in question to 
plaintiff cannot be considered in jus- 
tification of the taking or conversion. 
Harden v. Conwell, 87 So. 673, 205 Ala. 
191. (2) Simply pleading defendant’s 
willingness to return plaintiff's prop- 
erty to him in no sense deprives him 
of the right to recover. Meek v. 


fact placed in plaintifi’s possession 
and he was not notified of defend- 
ant’s act in leaving it on a highway 
after dark, there was not such a re- 
turn as would relieve defendant from 
liability. Ryan v. Chown, 125 N.W. 
46, 160 Mich. 204, 136 Am.S.R. 433. 

12. Urban v. Lansing’s Adm’r, 39 
S.W.(2d) 219, 239 Ky. 218; De Celles 
v. Casey, 139 P. 586, 48 Mont. 568. 

13. Sloan v. Butler, 228 S.W. 1046, 
148 Ark. 117. 


14. Mutual Loan & Investment Co. 
by came ata (Tex.Civ.App.) 176 S.W. 


15. Mattingly v. Mattingly, 133 A. 
625, 150 Md. 671; Copeland v. Porter, 
(Tex.Civ.App.) 169 S.W. 915. 


16. Ernest Wolff Mfg. Co. v. Bat- 
treal Shoe Co., 180 S.W. 396, 192 Mo. 


App. 113; Thompson v. Andrews, 53 
NEC ARIZ 5y 

17. Jolley v. Dunlop, 147 N.W. 980, 
34 S.D. 218. 

18. Iles v. Heidenreich, 202 Ill. 
App. 1. 

19. Switzer v. Miller, 58 Ind. 561. 


Judgment in prior action involving 
same property generally see Judg- 
ments §§ 1871-1374, 1377. 


20. MacDonnell v. Buffalo Loan, 
Ct ESO! 8b Nab seS01, Loo Neen oe 
[a] Where writ of attachment was 


not returned or entered in court, it 
was not lawful and hence is of no 
avail to defendant. Mitchell vy. 
Pierce, 86 A. 748, 86 Vt. 514. 


21. MacDonnell vy. Buffalo Loan, 
etc., Co., 85 N.E. 801, 193 N.Y. 92. 


22. Erie Preserving Co. v. Wither- 
spoon, 13 N.W. 781, 49 Mich. 377: 
Pinckney v. Dating: 53 N.E. 1130, 158 
NA Youii283 Lcish  w.P'Cloyvesy 8. Vitwes0s 
30 Am.D. 446. 


23. Coburn v. Watson, 67 N.W. 171, 


48 Neb. 257; Watson v. Coburn, 53 N. 
W. 477, 35 Neb. 492. 


24. ae v. Ryan, (Mo.App.) 79 
S.W. 7438. 
sb Klein v. Frerichs, 149 N.W. 2, 


127 Minn. 177. 
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ant in an action of trover to allege in himself as 
a defense either title to the property in controver- 


sy," a right of possession?‘ or a 
sion.?® 
held insufficient to 


defeat an 


Where defendant claims 
sion, he must rely on the 
and not on the weakness 


Subsequent acquisition 


title by 


26. U.S.—King v. Fearson, 
Cas.No. 7,789, 3 CrancenC.C. 25 

Ark.—West v. West, 198 S.W. 
131 Ark. 34. 

Ga.—Bridges v. Shirling, 
862, 26 Ga.App. 279. 

Ill.— Hughes v. Lumsden, 8 Ill.App. 
185. 

Ky.—Young  v. 
298. 

Mich.—Fifield v. Elmer, 25 Mich. 48. 

Mo.—Brown v. Bowen, 2 S.W. 398, 
90) Mo. 184; 1. J. Moss .Tie Co, vy. 
Kreilich, 80 Mo.App. 304. 

N.J.—Hampton vy. Swisher, 
Law 66 

N.Y.—Voltz v. Blackmar, 64 N.Y. 
646; Woodworth v.: Morris, 56 Barb. 
ile 


105, S.E. 


Ferguson, 1 Litt. 


4 N.J. 


Pa.—Smith v. McNeal, 

Tex.—Chavez v. Schairer, 
App.) 199 S.W. 892. 

Ont.—Moore v. Sibbald, 29 'U.C.Q.B. 
487: MeMullen v. Macdonell, 27 U.C. 
Q.B. 36. 

Sask.—Churchill v. MacRae, 7 Sask. 
Lr 190. 

27. Ala.—Steiner v. Tranum, 13 So. 
365, 98 Ala. 315. 


Ga.—Clark v. Fleming, 4 S.E. 12, 78 
Ga. 782; Mann v. Massey, 158 S.E. 
341, 43 Ga.App. 201; Martin v. Eng- 
lish, 98 S.E. 505, 23 Ga.App. 484; Geer 
v. Thompson, 62 S.H. 500, 4 Ga.App. 
756. 

Ill— Ferguson v. White Oak Coal 
Con eaO2 nLueAD ps 6 0sn yw? 


Mass.—Haynes y. Temple, 84 N.E. 
467, 198 Mass. 372. 


N.H.—Greene v. Mead, 18 N.H. 505. 


Y.—Longenecker v. Kuhn, 110 N. 
517, 126 App.Div. 254; Button v. 
34° IN. ¥.S: %522; 88 “Elun 35% 
Costello, 29 N.Y.S. 9387, 79 
Cohen y. Frank J. Felgen- 
162 INE Yas. 306). bali. 
Canfield vy. Mon- 


68 Pa. 164. 
(Civ. 


N. 
NES 
Kinnitz, 
Clark v. 
Hun 588; 
hauer Co., 
Daggett, 6 Cow. 653; 
ger, 12 Johns. 347. 

R.I.—Burns v. Devoren, 112 A. 428. 


ex-—Chavez Vv. wschairer, (Civ. 
App.) 199 S.W. 892. 

Sask.—Taegar v. Rowe, 1 Sask.L. 
466. 

[a] Right to possession as pound- 


master.—In an action to recover the 
value of mares and colts converted by 
defendant, where defendant answered 
that he was poundmaster of the vil- 
lage which had passed an ordinance 
providing for the impounding and 
selling horses running at large, and 
acting under such ordinance and in 
his official capacity had taken up the 
horses and colts which were after- 
ward sold and purchased by him and 
set out the ordinance as a part of the 
answer, the answer was a complete 
defense. Best v. Broadhead, 108 P. 
333, 18 Idaho 11. 


28. U.S.—Tinker v. U. S. Fidelity, 


TROVER AND 


Some claims of title, however, have been 
action 
and title in defendant does not justify a conversion 
of personal property when it was in the custody 
of the law®® or on the premises of another person.*? 


strength of his own title, 
of plaintifi’s title.*? 
of mortgage. 


nightful posses- 
the action;** 


29 


of trover;* 


adverse posses- 


Defendant 


ete; Coy sore eal: 


Cal.—Pullin v. Allen, 173 P. 772, 37 
Cal.App. 218. 


Ga.—Jeems v. Lewis, 79 S.E. 235, 
13 Ga.App. 456. 
Ilowa.—Williams v. Redinger, 161 


N.W. 701, 179 Iowa 615. : 

Mo.—Baker v. Kansas City, ete., R. 
Co., 52 Mo.App. 602. 

W.Va.—Smoot v. Cook, 3 W.Va. 172, 
100 Am.D. 741. 

29. See cases infra this note. 

[a] Equitable title (1) is not suf- 
ficient to defeat an action in trover. 
Hodges v. Westmoreland, 96 So. 573, 
209 Ala. 498. (2) A resulting trust 
in favor of defendant will not avail 
as a defense against a plaintiff hold- 
ing the legal title. Guphill v. Isbell, 
42 S.C.L. 463. (3) Equitable defenses 
generally see infra § 109. 

[b] Purchase under execution is- 
sued subsequently to defendant’s 
conversion of the property cannot be 
pleaded as a defense to trover. Otis 
v. Jones, 21 Wend. (N.Y.) 394. 

[ec] LGien.—(1) In trover for con- 
version of a vessel defendant cannot 
interpose a lien which has not been 
perfected by attachment or judgment. 
Clapp v. Glidden, 39 Me. 448. (2) 
Defendant cannot justify by showing 
that he once had a lien enforceable 
against the property, but which was 
lost by his own fault and the evi- 
dence thereof destroyed by him before 
the conversion. Forbes & Carloss v. 
Plummer, 73 So. 451, 198 Ala. 162. 


30. Weidensaul vy. Reynolds, 49 Pa. 
73. 

31. Berns: v. P. A. Starck Piano 
Co., (Mo.App.) 296 S.W. 239. 

Whether defense in action of tres- 
pass see Trespass § 108. 


32. Webber v. Barker Lumber Co., 
116 A. 586, 121 Me. 259. 


33. Gaines v. Briggs, 9 Ark. 46, 

34. Draper v. Walker, 13 So. 595, 
98 Ala. 310. 

35. Conn.—Morey v. Hoyt, 33 A. 
496, 65 Conn. 516. 

Mich.—Heilwig v. Nybeck, 146 N. 


W. 141, 179 Mich. 292, Ann.Cas.1915D 
356; Carpenter v. Carpenter, 117 N.W. 


598, 154 Mich. 100; Wessels v. Bee- 
man, 49 N.W. 483, 87 Mich. 481; Sey- 
mour v. Peters, 35 N.W. 62, 67 Mich. 


415; Ribble v. Lawrence, 17 N.W. 60, 
51 Mich. 569; Stephenson y. Little, 
10 Mich. 438. 


N.J.—Glenn v. Garrison, 17 N.J.Law 
Legrand v. Swayze, 4 N.J.Law 287. 


N.C.—Vinson v. Knight, 49 S.E. 891, 
137 N.C. 408; Boyce v. Williams, ‘84 
N.C. 275, 37 Am.R. 618; Rose v. Coble, 
61 N.C. 517; Barwick v. Wood, 48 
N.C. 306; Barwick v. Barwick, 33 N. 
C. 80; Hostler v.. Scull,’3 N.C. 179) 1 
Am.D. 583; Hostler v. Skull, 1 N.C. 
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[§§ 113-114 


cannot escape lability for a conversion by subse-_ 
quently discharging and taking an assignment to 
himself of a mortgage on the goods involved in 
but he may defeat plaintiff, a see- 
ond mortgagee, by buying in before the commence- 
ment of the action a first mortgage on which default 
had been made.** 


[§ 114] b. Of Third Person. 
jurisdictions,*® title in a third person is not a de- 
fense*®® unless defendant is in privity with, or con- 
nects himself in some way with the title of, such 
third person,’* or plaintiff relies solely on his own 


Except in some 


Or.—Krewson v. Purdom, 11 P. 281, 
13Ors 563. 


W.Va.—Smoot v. Cock, 3 W.Va. 172, 
100 Am.D. 741. 


36. U.S.—Peru Plow, etc., Co. v: 
Harker, 144 F. 673, 75 C.C.A. 475. But 
see Eiseman v. Maul, 8 F.Cas.No. 
4,322 (stating generally that title in 
a third person may be shown unless 
it would be unjust in an exceptional 
case, but dealing with a case where- 
in defendant sought to show title in 
an assignee in bankruptcy and hold- 
ing that defendant, as a creditor of 
the bankrupt, was not a stranger or 
without interest). 


Ark.—Gaines y. Briggs, 9 Ark. 46. 


Ga.—Hartz v. Hartz, 79 S.E. 230, 13 
Ga.App. 401. 

La.—M. Feitel House Wrecking Co. 
v. Oster, 1 La.App. 17. 


BOLE ae eRe v. Dean, 129 Mass. 


N.H.—Harris v. Smith, 52 A. 854, 71 ~ 


N.H. 330; Harrington v. 
61 N.H. 413. 
N.Y.—Kissam v. Roberts, 19 N.Y. 
Super. 154. Contra Rotan vy. Fletcher, 
15 Johns. 207; Schermerhorn vy. Van 
Volkenburgh, 11 Johns. 529. 


Pa.—Solliday v. Johnson, 
380; Wright v. Guier, 9 Watts 172, 
36 Am.D. 108; Elder yv. Corr, 9 Pa. 
Super. 228, 43 Wkly.N.C. 464. 


Tex.—Moore v. Aldrich, 25 Tex. 
Suppl. 276;. R. C. Stuart Drug Co. v. 
Hirsch, (Civ. App.) 50.:S.W. 583. 


Eng.—Barker v. Furlong, [1891] 2 
Ch. 172; Haggan v. Pasley, L.R: 2 Ir 
573; Jefferies v. Great Western R. 
Co., 5 EX&B. 802, 85 BE.G/L. 802. 


Ont.—McDougall v. Smith, 30 U.c. 
Q.B. 607. 
[a] Rule applies where: (1) 


Plaintiff and defendant claim through — 


a common source. Ping v. Kershaw, 
213 P. 840, 89 Okl. 438. - (2), Defends 
ant obtained possession from the 
owner tortiously. Jones v. Sinclair, 
2 N.H. 319, 9 Am.D. 75; King v. Orser, 
11 _ N.Y.Super. 431; Hoare y. Lee, 5 


C.B. 754, 57 E.C.L. '754, 186 Reprint 
1075; Williams vy. Thomas, 25 Ont. 
536; McDougall v. Smith, 30 U.c.Q: 


By COntareo kk 


37. U.S.—J. G. White & Co. v. Ball 
Engineering Co., 223 F. 618, 139 C.C.A. 
164 [rev 212 F. 1009]. 


Ala.—Pruitt v. Gunn, 44 So. 569, 151 


Ala. 651; Mitchell v. Thomas, 21 So. 
991, 114 Ala. 459; Thorn v. Kemp, 
13 So. 749, 98 Ala. 417; Draper vy. 


Walker, 18 So. 595, 98 Ala. 310; Marks 
v. Robinson, 2 So. 292, 82 Ala. 69: 
Lowremore vy. Berry, 19 Ala. 130, 54 
Am.D, 188. 


Cal.—George v. Pierce, 55 P. 775, 56 
538, Laa-Cal. 172: 


Colo.—Omaha, etc., Smelting, ete., 
Oo: vi Dabor, 21 4P.925, 1h Colo. 41, 
16 Am.S.R. 185, 5 L.R.A. 236. 


es 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Tremblay, — 
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title rather than on former possession or a mere 
right to possession.*® It is a good defense that a 
third person has the right of possession®® or, where 
defendant came into possession lawfully, that he 
delivered the property to a third person entitled to 
possession. *° 


[§ 115] 6. Estoppel To Set Up Defense. Defend- 
ant in trover will not be permitted to set up a de- 
fense inconsistent with his silence, language, or con- 
duet whereby he indueed plaintiff to act to his prej- 
udice.t! It has been held that one who on demand 
admitted being in possession of goods and refused 
to give them up is estopped when sued in trover to 
allege that he did not have them at such time;*? 
but the contrary has also been held.** 


[§ 116] G. Jurisdiction.*4+ As the action of 
trover is transitory,*® an action may be brought in 
one state,*® or provinee,** for a conversion of per- 
sonal property in another state or province; and 
an action of trover may be maintained in one coun- 
try for the conversion of personal property in an- 
other country.*$ Jurisdiction, it has been said, will 
not be refused on the ground of public policy.*® 


Property in custody of chancery court. Although 
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property of which conversion is alleged is in the 
eustody of a chancery court, an action for its con- 
version may be brought in a law court, since it 
does not affect the possession of the property, or 
interfere with its custody.” 

Property in custody of defendant as agent for of- 
ficer seizing it. The fact that defendant held pos- 
session of the property alleged to have been con- 
verted only as agent for an officer whe had seized 
it did not operate to deprive the court of jurisdic- 
tion to entertain the suit,*4 even if affording a 
ground for defeating the action.°? 

[§ 117] -H. Venue. An action of trover is tran- 
sitory in its nature,’® and, unless it is otherwise pro- 
vided by statute, an action of trover may be brought 
in any county where jurisdiction over the parties 
ean be obtained, although the conversion was not 
committed in that county.** In some jurisdictions, 
however, the venue of actions of trover is fixed by 
statute.°®> A conversion of property by two gives 
the owner a joimt cause of action against them, and 
if they live in different counties, he may sue both 
in the county in which either resides.*® 


Change of venue. Defendant may be entitled to 


Fla.—Skinner v. Pinney, 19 Fla. 42, ;Schryer v. Fenton, 44 N.Y.S. 203, 15 {b] Cutting timber.—Defendants 
45 Am.R. 1. App.Div. 158 [dism 56 N.E. 997, 162|/having cut timber from plaintiffs’ 
Ga.—Jarrett v. Hudson, 74 §.E,| N.Y. 444] (where plaintiff had nei-|/land in another state, and converted 
1092 188 Ga 202. ther possession nor the right of pos-|the timber to their own use, an ac- 
se eos ee session and the property was not tak- | tion for the conversion will lie against 
Iowa.—Pierce v. Evans, 36 Iowa] ey from his actual possession). them in this state. Tyson v. McGui- 


495. ao: 


Kan.—Huffman v. Parsons, 21 Kan. 
467. 

Me.—Stevens v. Gordon, 33 A. 27, 87 
Me. 564. But see Clapp v. Glidden, 
39 Me. 448 (stating generally that de- 
fendant may defeat the action by 
proving that titie was in a third per- 
son when the suit was commenced). 


Md.—Harker v. Dement, 9 Gill 7, 
52 Am.D. 670. 
Minn.—Brown v. Shaw, 53 N.W. 


633, 51 Minn. 266. 

Mo.—Ernest Wolff Mfg. Co. v. Bat- 
treal Shoe Co., 180 S.W. 396, 192 Mo. 
App. 113. 

Mont.—Reynolds v. Fitzpatrick, 72 
ea 5d0,.. 28. Mont. 1705) 1d., 57) P. 452, 
23 Mont. 52. 

Nev.—Ward v. Carson River Wood 
Co., 13 Nev. 44. 

N.¥.—Stonebridge v. Perkins, 35 N. 


HE. 980, 141 N.Y. 1; People v. Haga- 
dorn, 10 N.E. 891, 104 N.Y. 516, 26 
N.Y. Wkly.Dig. 8; Wheeler v. Law- 


son, 8 N.B. 360, 103 N.Y. 40; Marsden 
nn Cornell, 62° N.Y. 215) [aff-2 tun 
449, 5 Thomps.&C. 27]; Kissam v. 
Roberts, 19 N.Y.Super. 154; Lord v. 
Woolley, 144 N.Y.S. 385, 82 Misc. 656; 
Daniels v. Ball, 11 Wend. 57. note; 
Duncan v. Spear, 11 Wend. 54. 


Nex.—O’Brien v. Hilburn, 22 Tex. 
616; Grayson v. Boyd, (Civ.App.) 185 


S.W. 651; Trammell v. J. M. Guffey 
Petroleum Co., 94 S.W. 104, 42 Tex. 
Civ.App. 455. 


Vt.—Marey v. Parker, 62 A. 19, 78 
VE 78. 

Wis.—Gauche v. Milbrath, 69 N.W. 
999, 94 Wis. 674; Terry v. Allis, 20 
Wis. 32; Weymouth v. Chicago, etc., 
R. Co., 17. Wis. 550, 84 Am.D. 768, 

Ont.—Mason v. Great Western R. 
Cool U.C.Q.B. i035 


88. Pruitt v. Gunn, 44 So. 569, 151 
Ala. 651; Adams v. Morris, 151 S.E. 


59, 40 Ga.App. 598; Beverly v. Wil- 
son, 91 S.E. 515, 19 Ga.App. 393. See 


40. 


Chasnoy v. Marlane Holding | Meas, 25 Wis. 656. 
Co., 244 N.Y.S. 455, 137 Misc. 332. a7. Gradients FIA Iiea eae Cee 
McKinnon v. Western Develop-|N.S. 72. t 
ment Co., 196 F. 487, 116 C.C.A. 462. 48. Whidden v, Seelye, 40 Me. 247, 


Surrender of possession to true 
owner see supra § 111 

41. Me.—Warren v. 

Me. 97. 

Pa.—Tradesmen’s Nat. Bank v. In- 
diana Bicycle Co., 31 A. 337, 166 Pa. 
554. 

Vt.—Albee v. Cole, 39 Vt. 319. 

Can.—Troop v., Hart,.7 Can.S.C. 512, 
2 Can.L.TvOce.Notes 251° [aff 2 Can. 
LT Oce. Notes! 95, 14 N.S. 351). 

N.S.—McKay v. Bonnett, 14 N.S. 96. 

Ont.—Adams v. Corcoran, 25 'U.C. 
CPi bee 

42. Cadwell v. Pray, 49 N.W. 150, 
86 Mich. 266; McNeil v. Hall, 94 N, 
Y.S. 920, 107 App.Div. 36 [mod on oth- 
er grounds 95 N.Y.S. 1144, 108 App. 
Div. 357, and aff 80 N.E. 1113, 187 N. 
Y., 6491. 

43. Topeka Bank v. Miller, 54 P. 
1070, 59 Kan. 743° [rev 51-P. 964, 7 
Kan,App. 55]; Jackson v. Pixley, 9 
Cush. (Mass.) 490, 57 Am.D. 64. 


44, Jurisdiction of justice of peace 
see Justices of the Peace § 65. 


Milliken, 57 


45. See supra § 3. 
46. Krynv. Kahn, (N.J.) 54 A. 870; 
Hoy v. Smith, 49 Barb. (N.Y.) 360; 


Mather v. Trinity Church, 3 Sere.&R. 
(Pa.) 509; Tyson v. McGuineas, 25 
Wis. 656. 


[a] Removal of ores and minerals. 
—A right of action for wrongfully 
and without permission raising ores 
and minerals from lands situate in 
another state, belonging to another 
person, and selling and converting 
them, may be prosecuted in the courts 
of this state, by one to whom the own- 
er has assigned such ores and min- 
erals and all claim for théir wrongful 
conversion. Hoy v. Smith, 49 Barb. 
GIN. YE S16: 


*By WILLIAM A. MARTIN (§§ 116-244). 


63 Am.D, 661; Robinson v. Armstrong, 
34 Me. 145; Brown v. Hedges, 1 Salk. 
290, 91 Reprint 257. 


49. Kryn v. Kahn, (N.J.) 54 A. 870. 

50. Garabaldi v. Wright, 12 S.w. 
875, 52 Ark. 416. 

51. Coker v. Hison, 151 S.B. 682, 40 


Ga.App. 835. 


52. Coker y. Hison, supra. 

53. See supra § 3. 

54. Short v. Kennedy, 35.S.W.(2a) 
591, 1838 Ark. 310; Dennis Bros. v. 


Strunk, 108 S.W. 957, 32 Ky.L. 1230: 
Greeley v. Stetson, 27 Mich. 153; 
Makely vy. A. Boothe Co., 39 S.E. 582, 
L2G ING Cw dal, 


[a] Rule applied (1) in an action 
for the conversion of oysters severed 
from their bed in another county. 
Makely vy. A. Boothe Co., 39 S.B. 582, 
129 N.C. 11. (2) And for the conver- 
sion of timber severed in another 
county. Short v. Kennedy, 35 S.W. 
(2d) 591, 183 Ark. 310; Dennis Bros. 
v. Strunk, 108 S.W. 957, 32 Ky.L. 1230. 
(3) An action for the value of tim- 
ber converted does not affect the ti- 
tle to realty. Short v. Kennedy, su- 


pra. 
55. See cases infra this note. 
[a] In Colorado an action of trover 


must be tried in the county in which 
defendants, or any of them, reside 
when it is commenced. Updegraff v. 
Lesem, 62 P. 342, 15 Colo.App. 297. 


[b] In Texas it has been held that 
conversion of property is a trespass 
within the meaning of a statute pro- 
viding that a suit upon trespass may 
be maintained in the county where 
committed. Palmer vy. Pinkston, (Civ. 
App.) 282 S.W. 668. 


when Williamson v. Howell, 17 Ala. 
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a change of venue to the county where the cause 
of action arose where he shows by affidavit that there 
are witnesses material to his defense residing in 
that county.°? A defendant, in an action for dam- 
ages for property severed from the realty, cannot 
have a change of yenue to a county in which the 
realty is situated on the ground that the action was 
for injury to the realty.°® 

[§ 118] I. Time To Sue and Limitations. The 
right of action for conversion arises when the act 
of conversion is complete,°® and, in accordance with 
general principles elsewhere stated,°° the statute 
of limitations begins to run from the time when the 
cause of action accrues,®! but not before.°? When 
a conversion takes place, and when a right of ac- 
tion accrues thefefor, depends upon the conditions 
and surrounding circumstances under which the 
property involved came into possession of the per- 
son charged with the wrongful act.°*? In case of 
tortious taking the statute runs from the time of 
such taking;®* in case of lawful possession without 
an unlawful disposition of the goods the statute will 


57. Dunham v. Parmenter, 26 N.Y. | 584. 
S. 955, 74 Hun 559; Duryee v. Orcott, 
9 Johns. (N.Y.) 248. 141 N.Y. 211; 


Barb. 436; 


[a] Imposing: conditions.—Condi- 
Den. 


tions may be imposed on the grant- 


N.Y.—Wood v. Young, 36 N.E. 193, 
Kelsey v. Griswold, 6 
Schroeppel v. Corning, 5 
206), fath22° NEY. $132 )\2 


CONVERSION [$§ 117-118 


not begin to run until there has been a demand and 
refusal,°> but it commences to run at least from 
the time of demand and refusal.*® In the case of 
lawful possession and unlawful disposition, the 
statute commences to run from the date of the un- 
lawful disposition.®°* The period necessary to cre- 
ate a bar to an action for conversion is preseribed 
by statute.°S In case of tortious taking the run- 
ning of the statute is not interrupted by a subse- 
quent intermeddling with the property by a third 
person with whom defendant was not connected 
and for whose acts he was not responsible,®® since 
otherwise the cause of action might never be 
barred.7° The period of limitation may be length- 
ened by exceptions created by the statutes in favor 
of persons under disabilities,’ or by the death of 
the party entitled to sue and delay in the appoint- 


2 


ment of an administrator.7? _ 


Owner’s ignorance of conversion. According to 
the weight of authority, the running of the statute 
is not affected by the fact that the owner of the 
property was ignorant of the conyersion,**® although 


Ind. 519. 

Iowa.—Reizenstein v. Marquardt, 39 
N.W. 506, 75 Iowa 294, 9 Am.S.R. 477, 
LER MAG oS. 

Read v. 


ing of a motion for change of venue 
to the county where the cause of ac- 
tion arose that the testimony of plain- 
tiff’'s witnesses in the county where 
the action was brought may be taken 
by deposition. Dunham v. Parmenter, 
26 N.Y.S. 955, 74 Hun 559. 

{[b] Under special statutory pro- 
visions—In conversion, where the 
complaint fails to state the county in 
which the wrongful taking occurred, 
defendant, if a resident of another 
county, may have a change of venue, 
under Comp. St. div 1 § 59, providing 
that the action shall be tried in the 
county where defendant resides, and 
that actions for torts shall be tried 
in the county where the tort was com- 
mitted. Yore v. Murphy, 25 P. 1039, 
10 Mont. 304. 

58. Makely v. A. Boothe Co., 39 S. 
Peel. 29, Neel it. 

59. May v. O’Neal, 28 So. 12, 125 
Ala. 620; Atkinson v. Jones, 72 Ala. 
248; Roberts v. James, 158 S.E. 689, 
160 S.C. 291; Million v. Medaris, 6 
Baxt. (Tenn.) 132; Horsely vy. Branch, 
1 Humphr. (Tenn.) 199; Mason First 
Nat. Bank y. Bernard, (Tex.Civ.) 30 
S.W. 580. 

60. See Limitations of Actions § 
152. 

61. Cal.—Harpending v. Meyer, 55 
Cal. 555. 

Colo.—Peo. v. Kendall, 59 P. 409, 14 
Colo.App. 175. 

Ill.— Elgin v. Goff, 38 Ill.App. 362. 


Mo.—Hopper y. Hays, 82 Mo.App. 
494. 

Ohio.—Gillespie v. Holland, 20 Ohio 
Cir.Ct.N.S. 17, 3 OhioApp. 116. 

Utah.—Dee vy. Hyland, 3 P. 388, 3 
Utah 308. 

62. Peo. v. Kendall, 59 P. 409, 14 
Colo.App. 175. 

63. Roberts v. James, 158 S.E. 689, 
160 S.C. 291. And see cases infra 
notes 64-79. 

64 Fla.—Bennett v. Herring, 1 Fla. 
434. 

Iowa.—Dean vy. Nichols, etc., Co., 63 
N.W. 582, 95 Iowa 89. 

Miss.—Johnson v. White, 


21 Miss. 


Markle, 7 Johns. 522. 
Or.—Eldridge v. Hoefer, 77 P. 874, 


45 Or. 239. 
Pa.—Sattler v. Opperman, 14 Pa. 
Super. 32. 


S.C.—Roberts v. James, 158 S.E. 689, 
160 S.C. 291. 

Tenn.—Wells v. Ragland, 1 Swan 
501. 

Vt.—Merrill v. Bullard, 8 A. 157, 
59 Vt. 389: 


Wash.—Kinkead v. Holmes, ete., 
Furniture Co., 64 P. 157, 24 Wash. 216. 

Wis.—Grunert v. Brown, 95 N.W. 
959, 119 Wis. 126. 

[a] Where gift of personalty is 
void and the donee holds only as 
bailee, the statute of limitations will 
begin to run on his death in favor of 
his next of kin to whom the property 
descended and was delivered. Powell 
v. Powell, 21 N.C. 379. 


65. Colo.—Austin vy. Van Loon, 85 
P. 1838, 36 Colo.. 196. 

D.C.—Moses v. Taylor, 17 D.C. 255. 

Kan.—Auld v. Butcher, 22 Kan. 400. 

Neb.—Reeves v. Nye, 44 N.W. 736, 
28 Neb. 571. 

INAV. 20berts v. Berdell, 61 Barb. 
37 [aff 52 N.Y. 644, 15 Abb.Pr.N.S. 
177]; Gregory v. Fichtner, 14 N.Y.S. 
8915 21 NY. Civ.Proce. 1, 27 Abb.N. Cas: 
86 [rev 13 N.Y.S. 593]. 

N.C.—Koonce vy. Perry, 53 N.C. 58; 
Weeks v. Weeks, 40 N.C. 111, 47 Am. 
DY B58. 

S.C.—Roberts  v. 
689, 160 S.C. 291; 
field, 34 S.C.L. 154. 

Vt.—Andrews v. Carl, 59 A. 167, 77 
Witte diiliges 

Iing.—Philpott v. Kelley, 3 A.&B. 
106, 30 E.C.L. 70, 111 Reprint 353. 

66. Northrop v. Smith, 23 N.E. 571, 
Deh aeINEY:. an Gros 

67. Ark.—Chapman 
Ark. 489. 

Cal.—Bell v. State Bank, 94 P. 889, 


James, 158 S.E. 
Crawley v. Little- 


v. Hudson, 46 


153 Cal. 234; Wright v. Ward, 4 P. 
545. 00, Calr ous. 
Ind.—Bishplinghoff vy. Bauer, 52 


Ky.—Coffey v. Wilkerson, 1 Metc. 
101; Mims v. Mims, 3 J.J.Marsh. 103. 
Picipaciiicn oad vy. Mitchell, 34 Miss. 

N.Y.—Ganley v. 
Bank, 98 N.Y. 4873 
Hun 277. 


Ohio.—Brush vy. Herlihy, 8 OhioDec. 
(Reprint) 104, 5 Cine.L.Bul. 647. 

Tex.—New York Mut. L. Ins. Co. 
v. Garland, 56 S.W. 551, 23 Tex.Civ. 
App. 380. 

W.Va.—Thompson y. Whitaker Iron 
Co.,. 23. S.E. 795, 41 W.Va. 574. 
One COee vy. McAlpine, 6, U.C.C.P. 


Troy City Nat. 
Burt v. Myers, 37 
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68. Gillespie v. Holland, 20 Ohio 
Cir.Ct.N.S. 17, 3 OhioApp. 116; Wil- 


liams v. Smith, 68 A. 306, 28 R.J. 531; ° 


Adams v. San Antonio Life Ins. Co., 
(Tex.Civ.App.) 185 S.W. 610. 

_ [a] Bar to action for conversion 
is not bar to action in contract for 
value of property converted. 
Combs v. Guild, 9 Lea (Tenn.) 81. 

69. Kinsely v. Stein, 18 N.W. 115, 
52 Mich. 380; Grunert v. Brown, 95 
N.W. 959, 119 Wis. 126. 

70. Kinsely v. Stein, 18 N.W. 115, 
52 Mich. 380, 382. 

“Kivery intermeddling with the 
property, which standing by itself 
would give a cause of action, might 
be treated as a new conversion, and 
all parties who, at any prior time, 
had contributed to placing the prop- 
erty where it then was, or in the 
hands of the party then wrongfully 
intermeddling with it, might be joined 
in the action as joint wrong-doer, 
though he may have been wholly ig- 
norant of what was done, and never 
purposely a wrong-doer, at all. But 
this would defeat the purpose of the 
limitation law.” Kinsely v. Stein, su- 


pra. 

71. Simmerson vy. Tennery, 37 Ohio 
St. 390. 

72, Palmer v. O’Rourke, 110 N.W. 


389, 130 Wis. 507. 


ates Md.—Belt v. Marriott, 9 Gill 


Miss.—Hall vy: Dickey, 32 Miss. 208: 


Johnson v. White, 21 Miss. 584. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 118-121] TROVER AND 


defendant fraudulently concealed the same.*+ The 
theory on which these decisions proceed is that, 
where the statutes create no exceptions, the court 
can make none.’® There is, however, authority to 


_ the effect that the statute of limitations governing 


actions of conversion begins to run from the time 
when the owner of the property has notice, or by 
reasonable diligence, would know of the conver- 
sion.*® And it has also been held that, where prop- 
erty came rightfully into the possession of one who 
afterward held it adversely, the statute of limita- 
tions did not begin to run in his favor until he 
notified the owner of his adverse holding.*7 


Seizure of property under legal process. A cause 
of action for the conversion of property seized under 
a writ of replevin wrongfully sued out does not ac- 
crue until the custody of the law is terminated by 
a final judgment.** 


Amendment of complaint. An amendment which 
introduces no new matter or cause of action, but 
merely varies averments of the original complaint 
about matters already in suit, relates to the bring- 
ing of the action, so that the statute of limitations 
runs against the amended complaint only to that 
time.?® 


[§ 119] J. Parties’°—1. Plaintiffs. Since in ac- 
tions of tort there can be no usee, if one is named 
in an action of trover as a coplaintiff in the action, 
the name of the usee is mere surplusage and will be 
stricken as such,*! and the nominal plaintiff will fail 
of recovery unless he establishes a right of action in 
himself.52 A wife in whose eustody her husband 
has left property during his temporary absence 
cannot sue in her own name for the conversion 
thereof, since her possession is that of her husband.** 
Where there are several joint owners of a chattel, 
it has been held that they should join in an action 
for its conversion.*4 And on the other hand, per- 
sons having no interest in the property converted 
are neither necessary®® nor proper*’® parties plain- 
tiff. One who has the title and right of possession 
need not join with himself as plaintiff another who 
has a beneficial interest in the property.*’ Under 


Mont.—yYore v. Murphy, 45 P. 217, 


bop Se abt Kee sy Bilkys 
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a statute authorizing the joinder as plaintiffs par- 
ties interested in the subject of the action and in 
obtaining the relief demanded, where one plaintiff 
was the owner of the property at the time of the 
conversion and his coplaintiff was entitled to pos- 
session by virtue of an agreement between them, 
and each was entitled to an equal share of the 
profits from a sale thereof, they were properly 
joined as plaintiffs.*® 


[§ 120] 2. Defendants. If the wrongful act of 
each person guilty of conversion was separate and 
distinet, they cannot be sued jointly.*® Where the 
conversion is the joint act of several, all may be 
joined as defendants,®® but it is not necessary to do 
so. The action may be brought against one alone,?! 
although the joint tort-feasors are partners.°? In 
an action against the president of a company for a 
conversion to his own use of funds collected by 
him, the company having no interest in the funds 
so converted is not a necessary party.®? A lessor of 
premises on which the property converted had been 
placed who did not participate in the wrong, and 
who in consequence incurred no lability, is not a 
necessary party.°* And in an action by the seller 
of goods against one to whom the purchaser had 
executed a trust deed of the goods for the benefit of 
creditors, the beneficiaries are not necessary parties, 
as they are sufficiently represented by the trustee,°®? 
nor is the purchaser a necessary party if he is in- 
solvent, since the redress sought as to him would be 
fruitless.°* In trover, defendant cannot, by amend-. 
ment to his answer equitable in its nature, have’ 
reformation of a written instrument on which he: 
relies to define the character of his possession, with- 
out making the person, exeenting such instrument, 
a party.®? 

[§ 121] K. Pleading®*‘—1. Declaration, Petition, 
or Complaint—a. Allegations—(1) In General. A 
declaration, petition, or complaint which alleges 
that plaintiff is the owner and entitled to the pos- 
session of property therein described, that defend- 
ant converted it to his own use and which states the 
value of the property, or alleges that plaintiff has 
Willis v. Burch, | v. 


Thompson, 80 Ala. 51. 


18 Mont. 342. 42 S.E. 718, 116 Ga. 374. Ga.—Council v. Nunn, 153 S.E. 234, 
N.C.—State University v. State Nat. 82. Willis v. Burch, supra. 41 Ga.App. 407. 

Bank, 3 S.E. 359, 96 N.C. 280; Blount 83. Janauschek v, Eddy, 65 N.W. Mo.—Mohr y. Langan, 77 Mo.App. 

v. Parker, 78 N.C. 128. 752, 108 Mich. 752. 481. 
Tenn.—Million v. Medaris, 6 Baxt. 84. Walker v. Lewis, 124 S.W. 567, N.Y.—Wood y. Proudman, 107 N.Y. 
‘ 568, 140 Mo.App. 26. S757, 122 A ppabive S26: 


“The rule is based on the idea that 


Okl.—Probst v. Bearman, 183 P. 


Utah.—Dee v. Hyland, 3 P. 388, 3 
Utah 308. 


Ing.—Wilkinson y. Verity, L. R. 6 
CPs 206. 

74. 
Million v. Medaris, 6 Baxt. 
132. 


75. 


Blount v? Parker, 78 N.C. 128; 
(Tenn. ) 


Million v. Medaris, supra. 

76. Adams v. San Antonio Life Ins. 
Co., (Tex.Civ.App.) 185 S.W. 610. To 
same effect Gregory v. Montgomery, 
56 S.W. 231, 23 Tex.Civ.App. 68. 


77. Cooper v. Cooper, 23 N.E. 246, 
182 111. 80. 

78. Osgood vy. Carver, 43 Conn. 24. 

72. Williams v. McKissick, 27 So. 
922, 125 Ala. 544. 

80. Persons entitled to sue see su- 
pra §§ 92-102. 


81. McElmurrary v. Harris, 43 S. 


the defendant should not be harassed 
by a multiplicity of suits.’ Walker 
v. Lewis, supra. 

85. Updegraff vy. 
LS) Colo. 297; 


Lesem, 62 P. 342, 


86. Updegraff v. Lesem, supra; 
pola etiyy vy. Marienthal, 17 OhioSt. 
183. 
st ah Wyckoff v. Anthony, 90 N.Y. 


88. Frost v. J. B. Long & Co., 
P. 1107, 66 Mont. 385. 


89. Ensley Lumber Co. v. Lewis, 
25 So. 729, 125 Ala. 94: Powell v. 
Thompson, 80 Ala. 51; Strickland v. 
Barrett, 20 Pick. (Mass.) 415; North- 
ern Finance Corporation v. Midwest 
Commercial Credit Co., (S.D.) 239 N. 
W. 242. 

90. Ala.—Ensley Lumber Co. v. 
Lewis, 25 So. 729, 125 Ala. 94; Powell 


213 


886, 76 Okl. 71. 


91. American Smelting & Refining 
Co. v. Hicks, 172 P. 1055, 65 Colo. 146: 
Mohr vy. Langan, 77 Mo. App. 481; Pat 
ae v. Gilmore, 18 N.H. 460, 45 Am.D. 


$2. Pattee v. Gilmore, supra; Wood 
v. Proudman, 107 N.Y.S. 757, 122 App. 
Div. 826. 

93. Pugh v. Miller, 25 N.E. 1040, 
126 Ind. 189. 

94. Updegraff v. 
15 Colo.App. 297. 

95. Harrison v. Hawley, 
165, 7 Dex:Civ.App. 308. 


96. Harrison vy. Hawley, supra. 


$7. Holland v. Lawrence, 94 S.E. 
561, 147 Ga. 479. 


98. Joinder with other causes of 
action see Actions §§ 208, 233. 


Lesem, 62 P. 342,. 


26 S.W.. 


4 [i CJ] 

been damaged im a 

cause of action for canversion,’® nnless other aver- 
ments are required by statute. 

abohshes the distinenon between different forms of 

achen, a eemplaint for the 

mast sia 


at common law? 


Where 


Wer HPoeSSAa 


aa 4 i orms. the 


Conclusion contrary to statute. 
is based an a stainie 
tmever Te recover moods received 


provisiens, and providing that plaintiff shall allege 
the property was converted contrary to the 
provisions of the statute, a declaration in the usual 
it must eonform to 


thai 


form for trover is insufficient; 
. Landers, 270 
Bs. 

ofham wv. Cline, 
7; Groeneveld v. 
23. SS CalAnpn. $40. 
B—Casco Mercantile & Trust 
Central 3 Saw Bank & Trast ©o., 

& 


62 P $33 
Delozier, 


= 
Co, 
Da 


Onl 
- 226 


: v astner, 34 S 
meric AR Ry. ENpress | 
288. 238 Gs >. APD. 
. Butts, 37 SE 


SE. 89%, 


1931, i Ge Ap Pa 
Idaho—Crews Y. 
i@ahe (Gash) 193. 
mi—Pearce v. Foote, 11 
Am FR. 21-4. 


Ky—Powell v. Manufacturers’ Coal 
& Coke Ca, 20 SW_(2a) 991, 230 Ky. 


vss. | 


4 a4. 


Baird, 


Ta—Reynolds v. Reiss, 81 Sa $84, } 
345 La. 155. 

Minn— National Citizens’ Bank of 
Mamzkate v. McKinley, 132 N.W. 2990, 
2135 Mian. S78; Jones xv. Rahilly, 16 
Mian. 283. 


Mont—Lindsay Great Falls Go. y. 
McKinney Moier Ca, 255 P. 25, TS 
Ment. 138: _ Reynolds y. Fitzpatrick, 
37 P. 452, 23 Mont. 52. 

N_J—Mount vy. Cabberl’s 
NJ.Law 124. 


Eyx’rs, 19 


NLY.—Smith yw. Frost, TQ N.Y, 63 
fai 42 N. ie gee STJ; Hinge vy. Fiteh, 
2 Abb Dec. = a Keyes 432; Hof vy, 
Mazer. 23 NLUY.S. 12813, 208 Avdp Div. 
344; Gresory vv. wichtner, 12 NYS. 
$91. 

N.C—Woamble v. Leach, $3 N.C. 84 

Ohia—Baliimore &€ OQ R. Ca yY. 
O'Donnell, 32 N_E. 475, 48 OhioSt, 489, 
34 AmSR 578, 21 LRA. 117. 

0&1—Okishoma State Bank of Enid 
wv. Buckner, 237 P. 189, 90 OK] 109; 
Wire wv. Slocum, 134 P. 1083, $0 Ol, 
22i1- Caprs v. Vasey Bros, 101 P| 
3043, 23 OL 554; Rodinson v. Peru! 
Plew & Wheel Ca. 31 P. 988, 1 Ok), | 
128 . 

R1—O'Brien v. Moskol, 123 A, 588, | 
45 RI. £85. : 

SD- —Schreier v. Vegiahn, 227 N.W, | 
487, 56 SD 125. 


and note 4. 
+ in whole, 


a. 537 
Gober nt eed Dax. 
, 224. Sa. 393, 33 

~ Whi te, a sé So, 


; “208 | 

Vailey 

Ala.ApPp. /2 
$43, 21] 
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TROVER AND 


sum named, snificiently states a 
Although the eode 


I conversion of property 
comer all the material allegations which 


declaration follows 
a form presembed by statute, it is sufielent> 


Where the action 
giving a right of action in 


173, 47 Pla, 178; Arteaga v. Arteaga, 
131 SB. 5, 169 Ga. 595; Bxchange 
Rank v. Horne-Andrews Commission 
Co., 90 SE. 55, 145 Ga. 870; Brough- 
|ton v. Winn, 60 Ga, 486; Jones v. 


| Lawrenee, Manning & 
| App. 101; 


| Wash, 402; 


CONVERSION 


the requirements 
fatally defeetive 
trial? 


Surplusage. 
sary allegations 
Wise sufficient; 
and disregarded.§ 
its 


contrary to 


that, where the 


Ala, 425]: 
974, AS Ariz. 
Lora Tie So. 
223; Florence 


Bshom vy. Eshom, 157 P. 
170; Grifith vy. Ayer- 
139 S.W, 218, 109 Ark, 
Vv. Helms, 69 P. 429, 186 
Cal, 613; Salisbury v. La Fitte, 123 P. 
124, 22 Colo.AYp,. 90; Ayres v. French, 
41 Conn, 142; Leon v, Kerrison, 36 So, 


Greenway, 145 S.E. $92, 39 Ga.App. 
16; Knight vy. Metts, 109 SJE. 521, 27 
Ga.App, 657; Atlantic Coast Line R, 
Co. v. Nellwood Lumber Co,, 94 S.R.| 
$6, 21 Ga.App. 209; Small vy. Wilson, 
93 S.B, 418, 20 Ga.App, 674; Gerard v. 
Jones, 78 Tnd, 378; Lee Vv. Coon Rapids 
Nat. Bank, 144 N.W. 630, 166 Towa 
242; Duggan Vv. _Wrisht 32 NB. 159, 
157 Mass. 228; St. Paul, ete. R. Co. v; 
Gardner, 19 Mimn, 132, 18 Am. .R, 8345 
Beattie Mfg, Co, v, Gerardi, 65 SW. 
1035, 1866 Mo, 142; Redpath Bros. v. 
Cushing, 42 Mo, 
Nelson, 109 P. 


Carpenter v, 


857, 41 Mont, 392; Reynolds v, FPits- 
patrick, 57 P. 452, 23 Mont, 52; Fred 


Krug Brewing Co, vy. Healey, 99 NW. 
489, 101 N.W, 329, 71 Neb. 662; Miller 
vy. Waite, 83 NW, 355, 60 Neb, 431, 59 
Neb, 319, 80 NW. 907; Butts v. King- 
man, 82 NW. 854, 60 Neb, 224; Cortel- 
you vy. Hiatt, 54 NW, 964, 36 Neb. 584; 
Vananken vy. Wickham, 5 NiJLaw 600; 
Spaulding. vy. First Nat. Bank, 205 N. 
Y.S, 492, 3190 App. Div. 216; Rockwell 
vy. Day, 82 NIY.S. 993, 84 App. Div. 4873 
Bostwick vy. Dry Goods Bank, 67 Barb, 
C(NVY.) 4493 Paalzow v. North Caro- 
lina Hstate Co, 10 SB. 527, 104 NO 
437; Womble y. Leach, 83 N.C. 84} 
Martien Hlectric Coa, fi Warriman Nat, 
Bank, 162 NIE. 717, 28 OHIOAND, AUT; 
Robinson vy, Peru Plow, ete, Co, 31 P, 
QS, 1 OR], 140; Austin v, Vanderbilt, 


83 P, 519, 48 Or, 206, 120 Am SR. 800, 
68 L.R.A, 298: Sellers vy. Shue, 12 Pa. 
Dist, ast HRumptner v. Osborne, $0 
1 NW, 2 SD. 310; Moraan Vv. Stein- 
bers, Vrexe Civ. App.) 23 SW. (2a) H273 
Phillipos v. Mihran, 80 P. 527, 38 


Wisconsin Orange Crush 
Rottling Co. v. Meicher, 224 NW. 702, 


223 NW, 737, 198 Wis. 461; Taukken 
v. Francisco, 217 NW, 404, 194 Wis, 
1/3569; Janek vy, Bugzelli, 134 NOW. 1124, 
148 Wis, 610: Cone v. Ivinson, 33 P. 
31, 33 PB. 933) 4 Wyo, 208; Burroughes 
vy. Bayne, 5 Bi&N, 296, 2 Chitty Ph 
(1éth Am, ad) §203 Taylor vy, Adams, 


S$ Ont.Pr Hy joverr Bain vy. 
3 Ont.Pr, 471], 

[bd] Que good count in trover, al- 
though the others are dad, will sus- 
tain a general verdict, Estill y. Fort, 
Dana (Ry.) 257. 


fe} If wrongful acts alleged in 
two or more counts (1) of a deelara- 


MeRay, | 


Negativing defenses. 
principles of pleading,® a complaint im trover 
not negative possible defenses.® 


As in other eivil actions,‘ 


t 


Erroneous prayer for relief, 
general principles olsewhere stated,® it has been held 


[§ 121 


of the statute, otherwise it will be 
if an objeetion is made at the 


In accordance with general 
need 


unneces- 
will not vitiate a pleading other- 


hey may be treated as surplusage . 


In accordance with 


faets stated disclosed a good cause 


of aetion for conversion, plaintiff may recover as . 
in such action, notwithstanding the relief asked for 


. 


tion constitute but one eonversion, a 
demurrer will not lie as to any one 
count (Oakley v. West, 3 N.Y.Super. 
96), (2) and plaintiff will not be re- 
quired to eleet (Johnson y. Wabash, 


eta, R. Co., 22 Mo App. 697). 

2. Sigel-Campion Live Stock Com- 
mission Co. v. Holly, 101 P. 68, 
Colo, 580, 

$. Kyle v. Caravello, 15 So. 627, 
108 Ala. 150; Leon vy. Kerrison, 36 So. 
173, 47 Fla. 178; Meixel v. Carr, 25 
Ma. 46; Richardson v. Loney, 21 Md. 
399; Duggan v. Wright, 32 N.B. 159, 


157 Mass, 228. 

4 Schroeppell v. Corning, 2 N.Y. 
182. But see Pearce v. Foote, 113 I. 
228, 55 Am.R. 414 (apparently con- 
trary). 

5. See Pleading § 165. 


6& First Nat. Bank of Richmond v. 
Gibbons, 35 NE. 31, 7 Ind.App. 629; 
Penland v. Leatherwood, 8 S.E. 234, 
101 N.C. 5609. 9 Am.S.R. 38; Schreier 
v. Veglahn, 227 N.W. 487, 56 S.D. 1265. 

{a] Thus, in an action by the 
payee of a draft for its conversion, it 
is not necessary for plaintiff in her 
complaint to negative her indorse- 
ment of the draft, or defendant's pur- 
chase of the same in good faith for 
value before maturity, where she does 


allege that she was the owner of the 
draft when it was converted. First 
Nat, Bank of Richmond vy, Gibbons, 


385 NA. 31, 7 Ind.App. 629. 


7. See Pleading § 88. 
S&S Ala—May v. O'Neal, 28 So. 12, 
138 Ala, 620, 


Cal—-Woodham vy. Cline, 62 P. $22, 
130 Cal 497, 


Mich,—Williams v. Raper, 34 NW. 
$90, 67 Mich. 427, 


Mo.—Redpath v. Lawrence, 42 cae 
App, 101; Johnson vy. Wabash, St. 
& BP. R, Co., 22 Mo.App, 597. 


. Here 9 v. Shue, 12 Pa.Dist: 
oe OL, 


S.C.—Bryson v. Georgia, C. & N. BR. 
Co,, 14 SB. 630, 35 S.C. 680; Nance v. 
Georgia, C. & N. R. Ca, 14 SR. 629, 35 
S.Cy 30%. 

Tenn.—Hawkins 
Humophr. 44, 


Wis.—Swift v. James, 7 NW. 656, 
50 Wis, 540. 


fa] Rule a ‘abe vad do a the coen- 
plaint, in addition to alleging a con- 
version, contains allegations as to a 
wrongful entry into plaintiff's house 
and the trespasses therein committed, 
such allegations may be regarded as 
ing ne bi and ignored. Woodham 
. Cline, 62 P. 822, 180 Cal. 497. 


9 See Pleading § 188. 


Vv. Pearce, 11 


Por later cases, developments and changes In the law see Annotations, same title and section number, 
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§§ 121-124] TROVER AND 


is the possession of the property, or its value! 

[§ 122] (2) Description of Parties. In trover for 
goods taken from his possession and converted, an 
officer need not sue as sueh or name himself as 
such in his deelaration.!! 


[§ 123] (8) Description of Property—(a) Neces- 
sity. In an action of trover, the declaration, peti- 
tion, or complaint must deseribe the property con- 
verted,!? otherwise it will be fatally defective.'' 


[§ 124] (b) Requisites and Sufficiency—aa. In 
General. In actions of trover, a less specific deserip- 
tion of the property converted will suffice than where 
the action seeks a recovery of the property itself.'4 
While the property should be deseribed with reason- 
able certainty,!® in order that the jury may know 
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protected from another action based upon the same 


erounds,'® all that is required is that the property 
should be deseribed with as much reasonable cer- 
tainty as the nature of the case will permit;'* and 
ordinarily a general deseription has been held suffi- 
cient.'8 The nature and kind,!® and the quantity?° 
ov number?! of the chattels converted should be 
stated. But the courts construe liberally the de- 
seriptions of quantity, and will sustain the declara- 
tion whenever, by any reasonable intendment, it can 
be supposed the evidence may give certainty to 


terms ordinarily used in a loose and _ indefinite 
sense.”? If the foregoing requirements as to kind 
and number, or quantity, are complied with, the 


pleading will ordinarily be held sufficient in the mat- 
ter of deseription,”® although the situs of the prop- 


what is meant, and in order that defendant may be ! erty at the time of its alleged conversion should also 
10. Howard v. Barton, 9 N.W. 584,; Nisi Prius p 32. Eng.—White v. Graham, 2 Str. 827, 
28 Minn. 116; Morish vy. Mountain, 22 And see cases infra this section 93 Reprint 877; Bottomley v. Harri- 
Minn. 564; Washburn vy. Mendenhall, ; pi 4 mee 7 eee Yi Fok fey son. 2 Str. 809, 93 Reprint 863; Taylor 
21 Minn. 332 [a] Reason is that in trover dam-|\. wells, 2 Saund. 74 note 2, 85 Re- 
‘ ages only are recovered, but in detinue print 743 
11. Brewster v. Vail, 20 N.J.Law]and replevin the things themselves re F 
56, 38 Am.D. 547. are recovered. Neiler v. Kelley, 69|_. Nob arene 4a in SelODS: £0% vonrels 
= Pa. 403. Sion, only a very genera escrip 10n 
[a] Expression treated as de of the property—as a certain bay 


scriptio personz.—The use of the 
term “assignee,” etc., after the name 
of plaintiff in a declaration in trover, 
does not of itself authorize the con- 
clusion that the declaration purports 
to be for a cause of action that had 
accrued to the assignors by a conver- 
‘' sion prior to the assignment, and 
claimed to have passed by the assign- 
ment to plaintiff; but this expression 
is to be treated as mere descriptio 
persone. Bloom y. Sexton, 33 Mich. 


15. 
Lumber Co., 


Me.—Hastern 


555, 55 Am.D. 207. 


Eng.—Hartfort 
Raym. 588, 


Bail trover see infra § 309. 
Idaho.—Norman v. Rose Lake 
128°P. 85, 22 Idaho 711, 
Ann.Cas.1913E 673. 

MES. ‘Cor sv. 
Lumber Co., 53 A. 40, 96 Me. 537. 


Pa.—Neiler v. Kelley, 69 Pa. 403. 


Vv. “Jones, | ih 
91 Reprint 1298 


horse—is given. . . The identi- 
fication is matter of proof.” Dunham 
VeCox,) 7.0 Asn10383, 81» Connwi2639 274% 

19. Edgerly v. Emerson, 23 JN.1f. 
555, 55 Am.D. 207; Neiler v. Kelley, 
69 Pa. 403; Wood v. Smith, Cro.Eliz. 


Camden 


N.H.—Edgerly v. Emerson, 23 N.H.| 817, 78 Reprint 1044; Blackhouse v. 
Moore, 3 Lev. 18, 83 Reprint 555; 
Hicks v. Pendarvis, 2 Lev. 176, 83 


Reprint 506. 


Ld. 20. Norman v. 


Rose Lake Lumber 
(by Holt, | ao. 


, 128 P, 85, 22 Idaho 711, Ann.Cas: 


181. 

12. Ga—McLennan y. Livingston, 
33 S.E. 974, 108 Ga. 342. 

Idaho.—Norman vy. Rose Lake Lum- 
ber Co., 128 P. 85, 22 Idaho 711, Ann. 
Cas.1913E 673. 

Me.—Eastern Mfg. Co. v. Camden 


Lumber Co., 53 A. 40, 96 Me. 537; 
Stinchfield v. Twaddle, 17 A. 66, 81 
Me. 273. 


Mass.—Thayer v. Kitchen, 86 N.E. 


952, 200 Mass. 382. 

Miss.—First Nat. Bank of Green- 
ville v. Montgomery, 13 So. 242, 70 
Miss. 550. 

Mo.—Anderson Electric Car Co. v. 
Savings Trust Co., 212 S.W. 60, 201 


Mo.App. 400. 

N.H.—Edgerly v. Emerson, 23 N.H. 
555, 55 Am.D, 207. 

N.J.—Little v. Gibbs, 4 N.J.Law 


244. 
Pa.—Neiler v. Kelley, 69 Pa. 403. 
13. McLennan v. Livingston, 33 8S. 
BE. 974, 108 Ga. 342; Thayer v. Kitchen, 
86 N.BE. 952, 200 Mass. 382. 


14 U.S.—Henry v. Sowles, 
521. 

Ala.—Howton v. Mathias, 73 So. 92, 
197 Ala. 457; Hooper v. Dorsey, 58 
So. 951, 5 Ala.App. 463. 


Ga.—MecElhannon v. Farmers Al- 
liance Warehouse & Commission Co., 
22 S.E. 686, 95 Ga. 670; Teal v. Equita- 
ple duoan Co.,. 159 SB. 904, 48 Ge 


28 F, 


App. 673; Gatlin v. Ed. Matthews & 
Co., 85 S.E. 953, 16 Ga.App. 645. 
Miss.—First Nat. Bank of Green- 
ville v. Montgomery, 3 So. 242, 70 
Miss. 550. 
N.H.—Edgerly v. Simon, 23 N.H. 


555, 55 Am.D, 207. 
Pa.—Neiler v. Kelley, 69 Pa. 403. 
Eng.—Taylor v. Wells, 2 Saund. 
74 note 2, 85 Reprint 743; 1 Chitty 
Pleading (16th Am. ed) p 495; Buller 


CoS 

16. Williams v. Williams, 90 A. 
500, 112 Me. 21, Ann.Cas.1916D 928; 
Hastern Mfg. Co. v. Camden Lumber 


Co; 08 “As #0, 96 Me. 537; Edegerly v. 
Emerson, 23 N.H. 555, 55 Am.D. 207; 
Hartfort v. Jones, 1 Ld. ae ait 588, 91 


Reprint 1293 (by Holt, C. J.). 

17. Howton v. talc %3 So. 92; 
197 Ala. 457; Moody v. Keener, 7 
Port. (Ala.) 218; Williams v. Wil- 
liams, 90 A. 500, 112 Me. 21, Ann.Cas. 
1916D 928; Salem Traction Co. v. 
ANSON. Gielen ab0 15, . 610) Pi 6 joe 41 Or: 
562; Souther v. Hunt, (Tex.Civ.App.) 
141 S.W. 359;:Bryden v. Croft, (Tex. 
Civ.App.) 46 S.W. 853. 


18. U.S.—Ball v. Patterson, 2 F. 
Cas.No. 814, 1 CranchC.cC. 607. But 
see Henry v. Sowles, 28 F. 521. 


Ala.— Howton v. Mathias, 73 So. 92, 


197 “Ala. 457. 

Conn.—Dunham v. Cox, 70 A. 10338, 
81 Conn. 268. 

Me.—Williams v. Williams, 90 A, 
500, 112 Me. 21, Ann.Cas.1916D 928; 
Hazelton v. Locke, 71 A. 661, 104 Me. 


164° 20% LARA LN Sh? 36,7915. Ann Cas: 
1009; Eastern Mfg. Co. :.v. Camden 
Lumber Co., 53 A. 40, 96 Me. 537. 

Md.—Crocker v. Hopps, 28 A. 99, 
78 Md. 260. 

Mass. Z0INTER THO; 
148 Mass. 538. 

N.H.—Town of Colebrook v. Mer- 
Mi, FOP NokLe oO: 

N.J.—Receivers of Bank of New 
Brunswick v. Neilson, 15 N.J.Law 
337, 29 Am.D. 691. Contra Little v. 
Gibbs, 4 N.J.Law 211. 

N.Y.—Blackie v. Neilson, 19 N.Y. 
Super. 681; Pierson v, Townsend, 2 
Hill 550; Bissel v. Drake, 9 Johns. 
66. 


Or.—Salem Tract. Co. v. Anson, 67 
P. 1015, 69 P. 675, 41 Or. 562. 


Pa.—Neiler v. Kelley, 69 Pa. 4038. 


1913E 673; HEdgerly v. Emerson, 23 
N.H. 555, 571, 55 Am.D. 207; Gramvel 
v.' Rhobotham, Cro.Eliz. 865, 78 WRe- 
print 1092; Hawes v. Randal, 2 Show. 
433, 89 Reprint 1025. 

“Where the quantity of the articles 
is entirely uncertain, and they are 
not aided by any reasonable intend- 
ment; and still more, where the na- 
ture of the articles is uncertain, the 
declaration has always been held in- 
sufficient.” Edgerly v. Emerson, 


supra. 
21. Neiler v. Kelley, 69 Pa. 403; 
Wood v. Smith, Cro.Eliz. 818, 78 Re- 
print 1044. 
22. Edgerly v. Emerson, 23 N.H. 
555, 571,55 Am.D. 207. 


“It is agreeable to experience, that 
many such words are used in particu- 
lar trades, with definite significations. 
Such words are pieces, as of cloths 
or ribbons; pairs as of curtains; 
suits, sets, as of buttons; packs, 
packages, bales, bundles, parcels, 
chests, ete., all which, are used in 
some branches of trade, to express 
more or less definite quantities: as 
packs of cards, or of beaver skins, 
packages of hardware, bales of cotton 
or of cloths, bundles of wire, ete.” 
KMdgerly v. Emerson, supra. 


23. Howton v. Mathias, 73 So. 92, 
197 Ala. 457; Lobertson vy. Hooton, 
85 So. 582, 17 Ala.App. 258; Hooper v. 
Dorsey, 58 So. 951, 5 Ala.App. 463; 
Eastern Mfg. Co. v. Camden Lumber 
Co., 53 A. 40, 96 Me. 537; Crocker v. 
Hopps, 28 A. 99, 78 Mad. 260; ‘Dray- 
cot v. Piot, Cro.Eliz. 818, 78 Reprint 
1045; White v. Graham, 2 Str. 827, 
93 Reprint 877; Bottomley’v. Harri- 
son, 2 Str. 809, 93 Reprint 863; Hasle- 
grave v. Thompson [cit Bottomley y. 
Harrison, supra]. 

[a] Descriptions held sufficient.— 
(1) “Twenty-one dogs, the property 
of the plaintiff.” Hooper v. Dorsey, 
58 So. 951, 5 Ala.App. 463. (2) 


76 [65 C.J.] TROVER AND 


be stated if this is necessary to render the identifica- 
tion of the property reasonably certain.*# 


Description of property in schedule annexed to 
declaration.°° In at least one jurisdiction, by rea- 
son of long usage, a description of the property 
converted may be made in a schedule annexed to 
the declaration. The “untechnicality” of so doing, 
it was said, must yield to long usage.?°® 

[§ 125] bb. Money. In accordance with prin- 
eiples elsewhere stated,?7 in actions for the conver- 
sion of money, it has generally been held that a de- 
seription of it in general terms will be sufficient. 
While a declaration describing the money converted 
as bank notes issued by designated banks and set- 
ting forth the number of the notes and the denomina- 
tion of each will be sufficient,?® the weight of au- 
thority is to the effect that such particularity is un- 
necessary. It is not essential that the declaration 
‘should “set out the money verbatim,’®° as by spe- 
eifieally describing the bills, notes, or coins convert- 
ed,*! but it will be sufficient to state the ageregate 
amount converted.*? There are, however, decisions 


“Three horses, three carriages, and 


conversion of mine tailings deposited 


CONVERSION [§§ 124-126 


which are not in accord with the principles just stat- 
ed, it having been variously held that a description 
of bank notes without giving the names, numbers, 
or marks to identify them is insufficient;** that a 
deseription of bank bills as “certain current bank 
bills representing in all one hundred and fifty dol- 
lars in money, and of the value of one hundred and 
fifty dollars” is insufficient, but good after verdict ;*4 
and that the description “three thousand dollars, 
in United States treasury and national bank notes 
of various denominations and value, issued by vir- 
tue, and under authority of the laws of the United 
States” is defective, but is sufficient on motion in 
arrest of judgment after verdict.*® 


[§ 126] cc. Written Instruments. In accordance 
with general principles already stated,?® in trover 
for a bond, bill, or note, it is not necessary to de- 
seribe the instrument particularly.27 Thus in de- 
claring for the conversion of notes or bills, it is not 
necessary to state their dates,** or time of payment,?® 
or the amount, if not known,*® since plaintiff is not 
supposed to have them in his possession and any mis- 


29. Dows v. Bignall, Lalor (N.Y.) 


one set of double harness of great 
value.’”’ Crocker v. Hopps, 28 A. 99, 
100, 78 Md. 260. (3) “One thousand 
logs, spruce, pine and hemlock, all 
duly branded with the private marks 
of said plaintiff, of the value of one 
thousand dollars.” Eastern Mfg. Co. 
v. Camden Lumber Co., 53 A. 40, 96 
Me. = 537. (4) “One automobile 
. . . the property of the plaintiff.” 
Robertson v. Hooton, 85 So. 582, 17 


Ala.App. 258. (3) “50 pieces of 
square timber wood.” Haslegrave v. 
‘Thompson, [cit Bottomley v. Harri- 


son, 2 Str. 809, 93 Reprint 863]. (6) A 
parcel of “packcloths, wrappers and 
cords.’? Bottomley v. Harrison, 2 Str. 
809, 93 Reprint 863. (7) “A parcel of 
diamonds.” White v. Graham, 2 Str. 
827, 93 Reprint 877. (8) ‘‘Ten chests 
and coffers,” although the number of 
each is not specified. Draycot v. Piot, 
Cro.Eliz. 818, 78 Reprint 1045. (9) 
“All the saloon fixtures on the prem- 
ises No. 424 M. street’ giving city 
and county. Greenebaum v. Taylor, 
36 P. 957, 102 Cal. 624. (10) “A cer- 
tain black mare of the value of 100 


dollars.” Weddy v. Fullen, 1 Blackf. 
(Ind.) 51. (11) A petition in an ac- 
tion for tthe wrongful seizure of 
household and _ kitchen furniture, 


which enumerated the articles taken 
and the value of each, and which al- 
leged that two trunks were taken, 
that the personal effects in the trunks 
were of a specified value, sufficiently 
described the goods seized, especially 
where plaintiff was unable to give a 
more accurate description of the 
goods, they being in possession of de- 


fendant. Souther v. Hunt, 141 S.W. 
359. 

[b] Sufficient after verdict.—“Old 
iron.” Talbot v. Spear, Willes 70, 125 
Reprint 1060. 

[c] Insufficient description.— 


“Divers goods, to wit: a lot of goods 
being in a store in Alton,’ etc.” It is 
entirely uncertain, both as to the kind 
and quantity of goods. Edgerly v. 
Emerson, 23 N.H. 555, 572, 55 Am.D. 
207. 

24. Norman v. Rose Lake Lumber 
Co., 128 P. 85, 22 Idaho 711, Ann.Cas. 
1913E 673. 

[a] Averments held sufiicient.— 
Stanley v. Sierra Nevada Silver Min- 
ing Co., 118 F. 931 (a complaint for 


on lands, describing the land as situ- 
ated in Edgar Ravine, in S County, 
Nevada, bounded as follows, to wit: 
“Commencing at the end of the sluice 
of the mill in such ravine, for six 
hundred feet, with fifty feet of land 
on the south of such ravine from the 
center thereof the whole of such 
length, with one hundred and fifty 
feet of land on the north of such 
ravine from the center thereof the 
whole of such six hundred feet,-— 
and that the tailings consisted of a 
valuable deposit of mineral concen- 
trations, tailings, and slimes on the 
land,’ sufficiently described the prop- 
erty); Leitner v. Strickland, 15 S.E. 
469, 89 Ga. 363 (an allegation that 
defendant wrongfully took possession 
of property of plaintiff, then in King 
County, Washington, is a _ sufficient 
statement that the property was in 
King County at the time, if such 
statement is necessary); Phillipos v. 
Mihran, 80 P. 527, 38 Wash. 402.. 

[b] Where error in descrintion of 
land immaterial.—Error in the par- 
ticular description of the lands in the 
complaint in an action by the United 
States for the conversion of spirits of 
turpentine and rosin, alleged to have 
been taken from government lands, is 
of no serious consequence where they 
were otherwise described as a certain 
homestead, and there was uncon- 
tradicted evidence that the lands re- 
ferred to and no others were known 
by this description. Union Naval 
Stores Co. v. United States, 36 S.Ct. 
308. 240 U.S. 284, 60 L.Ed. 644 [aff 202 
PaO SNeCuAS aM 


25. Cure by verdict see infra § 145. 
26. Stinchfield v. Twaddle, 17 A. 
66, 81 Me. 273. 


27. See supra § 124. 

28. Ala.—Howton v. Mathias, 73 
So. 92, 197 Ala. 457. 

Ariz.—Ramirez v. Main, 89 P. 
11 Ariz 43. 

Colo.—Benson v. Eli, 66 P. 450, 16 
Colo.App. 494. 

Conn.—Dunham v. Cox, 70 A. 1033, 
81 Conn. 268. - 

Me.— Williams v. Williams, 90 A. 
500, 112 Me. 21, Ann.Cas.1916D 928. 


Or.—Salem Traction Co. v. Anson, 
6 POWs. 69 VPS Gioia (Onmsioze 


508, 


407. 
30. Willianss v. Williams, 90 A. 
500, 112 Me. 21, Ann.Cas.1916D 928. 


31. Dunham vy. Cox, 70 A. 1033, 81 
Conn. 268; Salem ‘Traction Co. v. 
neon, OG eRe OMS 69) Pes Gioneds Ors 
2) . 


32. Howton v. Mathias, 73 So. 92, 


197 Ala. 457; Benson v. Bli, 66 P. 
450, 16 Colo. App. 494; Dunham v. 
Cox, 70 A. 1033, 81 Conn. 268; Salem 


Traction Co. v. Anson, 67 P. 1015, 69 
B65, 41Or., 562 


[a] Descriptions held sufficient.— 
(1) ‘$1,850 in cash.” Dunham v. Cox, 
70 A. 1038, 81 Conn. 268. (2) “Lawful 
money of the United States, bank 
notes and other current bills, the par- 
ticular description and denominations 
of which are to this plaintiff un- 
known,” and giving the value. Ben- 
son v. Eli, 66 P. 450, 16 Colo.App. 494. 
(3) “Money obtained by defendant for 
the sale of, to wit, plaintiff’s three- 
quarters interest in, to wit, 15 bales 
of cotton.” Howton vy. Mathias, 73 
So. 92, 197 Ala. 457. 


33. Little v. Gibbs, 4 N.J.Law 211. 


34. Town of Colebrook vy. Merrill, 
46 N.H. 160. 


35. Henry v. Sowles, 28 F. 521. 
36. See supra § 124. 
37. U.S.—Henry v. Sowles, 28 F. 


521 (recognizing rule). 
ie cpRE Na Aas v. Keays, 37 Mich. 


N.J.—Receivers of Bank of New 
Brunswick v. Neilson, 15 N.J.Law 337, 
29 Am.D. 691. 


N.Y.—Pierson v. Townsend, 2 Hill 
550; Bissel v. Drake, 9 Johns. 66. 

Pa.—Neiler v. Kelley, 69 Pa. 403. 

38. Burrows v. Keays, 37 Mich. 
430; Receivers of Bank of New Bruns- 
wick v. Neilson, 15 N.J.Law 337, 29 
IM GNGWOR” ASHE 


39. Receivers of Bank of 
Brunswick y. Neilson, supra. 


40. Burrows v. Keays, 37 Mich. 
ae Bissel v. Drake, 9 Johns. (N.Y.) 
[a] Description held sufficient.— 
(1) Eleven promissory notes and 
seven bills of exchange, stating the 
name of the maker, payee, and indors- 


New 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 126-128] 


recital would be fatal to his action,*! and since to 
require a specific description of each note sued on 
would be in effect to preclude plaintiff from bringing 
So, also, in an action of trover for 
a bond, it is not necessary to allege its date,#*° or 
number,** or the name of the person in whose name 
it was issued,*® or to recite any part of it;*® nor 
need it allege authentication of the bonds, as it 
would be a matter of defense to show that they were 
not in a condition to be of value;*? but it has been 
held that the declaration must show who were the 
A declaration in trover 
for a deed, although failing to state the names of 
the parties thereto or the nature or boundaries of 
the estate thereby conveyed, is sufficient after ver- 
diet, as it must be taken that everything was proved 


trover at all.4? 


parties to the instrument.*® 


er of each note, and of the drawer, 
payee, and indorser of each bill. Re- 
ceivers of Bank of New Brunswick 
v. ese 15 N.J.Law 337, 29 Am.D. 
691. (2) “Divers promissory notes 
against sundry persons, and in vari- 
ous amounts of great value, to wit: of 
the value of four thousand dollars. 

Burrows v. Keays, 37 Mich. 430, 431. 


41. Receivers of Bank. of New 
Brunswick v. Neilson, 15 N.J.Law 337, 
29 AMID. = 691. 


42. Burrows v. Keays, 87 Mich. 
430. 

43. Pierson v. Townsend, 2 Hill (N. 
Y.) 550; Neiler v. Kelley, 69 Pa. 
403. 


44. Neiler v. Kelley, supra. 


45. Neiler vy. Kelley, supra. 

46. Pierson v. Townsend, 2 Hill 
(N.Y.) 550. 

[a] Description held sufficient.— 


“Four bonds made by the Philadelphia 
and Erie Railroad Company, of $1000 
each; four bonds made by the Phila- 
delphia and Erie Railroad Co., guar- 
antied by the Pennsylvania Central 
Railroad Company, of $1000 each.” 
Neiler v. Kelley, 69 Pa. 403, 407. 

47. Saratoga Gas & Electric Light 
Co. v. Hazard, 7 N.Y.S. 844, 55 Hun 
254 [affi24 N.B. 1095, 121 N.Y. 677]. 


48. Pierson v. Townsend, 2 Hill 
GINTSYS)B5:b 0: 

49. Weiser v. Zeisinger, 2 
Caw Dole 


Yeates 


50. Amendments see infra § 144. 

51. Pearpoint v. Henry, 2 Wash. (2 
Va.) 192. 

52. Ky.—Ford Lumber & Mfg. Co. 
v. Burt & Brabb Lumber Co., 163 S. 
Vet OoeaL od ase. 00. 

Mo.—Case v. Fogg, 46 Mo. 44; 


Twentieth Century Machinery Co. v. 
Excelsior Springs Water & Bottling 

0., (App.) 171 S.W. 944 [aff 200 S.W. 
1079, 273 Mo. 142]. 


Nev.—Hixon v. Pixley, 15 Nev. 475. 
Pa.—Neiler v. Kelley, 69 Pa. 403. 


Tex.—Risinger v. First State Bank 
of Abernathy, (Civ.App.) 12 S.W.(2d) 
ae Shaw v. Adams, 2 Tex.A.Civ.Cas. 

180. 

Eng.—Goodwin v. Harwood, 2 Rolle 
447, 81 Reprint 908; Mayor v. Clarke, 
4 B.&Ald. 268, 106 Reprint 936 (it 
seems); Bacon Abr, tit Trover F (1). 


[a] Notes.—(1) An allegation of 
the face value of a note alleged to 
have been converted is a sufficient al- 
legation of its value. Farmers’ State 
Guaranty Bank v. Pierson, (Tex.Civ. 
App.) 201 S.W. 424. (2) There is a 
sufficient allegation of value where 
the complaint states the date of the 
note, the principal, and the rate of 
interest. Harlan v. Brown, 30 N.E. 
928, 40 Ind.App. 928. (3) And where 


TROVER AND CONVERSION 


Possession—(a) 


a complaint for conversion of a note 
alleged the amount of the note, to 
whom payable, and when due, and 
that plaintiff sold the note to defend- 
ant for the consideration of the 
amount of the note with accumulated 
interest, with directions to apply the 
proceeds on a specified indebtedness, 
which defendant failed to do, there is 
a sufficient allegation of the value of 
the property converted, as a promis- 
sory note is prima facie worth its 
face value, and interest is a matter 
of calculation. First Nat. Bank of 
Rensselaer v. Ransford, 104 N.E. 604, 
55 Ind.App. 663. 


_[b] Stock.—(1) Where, in an ac- 
tion to recover mining stock and the 
dividends thereon, or their value, the 
complaint alleged that at a specified 
time defendant bought for account 
of plaintiff “six hundred dollars’ 
worth” of stock, and that at two sub- 
sequent times she bought ‘fifteen 
hundred dollars’ worth” of stock, and 
the complaint alleged and the court 
found other facts showing a conver- 
sion of the stock and dividends by de- 
fendant, it was held that the allega- 
tions of the value of the stock were 
sufficient to support a judgment in 
favor of plaintiff for the value, and 
that such a judgment was proper. 
Herrlich vy. McDonald, 22 P. 298, 80 
Cal. 460. (2) In an action for wrong- 
ful conversion of certain shares of 
stock, a petition alleging a stock cer- 
tificate was of a reasonable cash val- 
ue of one thousand dollars evidencing 
one thousand dollars worth of stock, 
and that plaintiff was damaged in the 
sum of one thousand dollars, is not 
demurrable, on the ground that there 
was no allegation of reasonable val- 
ue or market value, at the time of the 
conversion, or at the time of discov- 
ery of the conversion or institution 
of the suit. Citizens’ Guaranty State 
Bank v. Collins, (Tex.Civ.App.) 19 §. 
W.(2d) 130. 


[ec] Account books.—Although, 
an action for conversion of an ac- 
count book, there is no presumption 
that: it is worth the amount of the 
accounts in it, allegations as to their 
amount and collectability, and the ne- 
cessity of having the book to make 
the collections, are relevant, and 
should not be stricken. Richards v. 
International Agricultural Corpora- 
tion, 10 F.(2d) 218. 


{d] Farming implements.—An al- 
legation that plaintiff is unable to 
state the precise value in detail of 
divers farming implements and imple- 
ments of husbandry alleged to have 
been converted, but ‘‘believes the rea- 
sonable market value thereof to be 
$100 at the time of taking,” sufficient- 
ly alleges value. Bryden v. Croft, 
(Tex.Civ.App.) 46 S.W. 853. 


[e] Stating aggregate value of 
several chattels.—It is not essential 


in 
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on the trial necessary to enable plaintiff to recover.*? 


[§ 127] (4) Value.5° While it has been held that 
the declaration in trover need not state the value 
of the thing converted, although it is otherwise in 
detinue,®! it has generally been held that it is es- 
sential to allege the value of the property convert- 
ed,°? or at least that the property is of some value;?* 
although it is held that an allegation of the value 
of the property,°* or that the property was of some 
value,®® is rendered unnecessary where the declara- 
tion, petition, or complaint contains a proper alle- 
gation as to the amount of damages sustained. 


[§ 128] (5) Ownership, Possession, or Right to 


Ownership—aa. Necessity. The 


declaration or complaint must show a general or 


that the petition state the aggregate 
value of the several articles of prop- 
erty sued for. It is proper to state 
the value of each article separately. 
From these separate values, it is a 
matter of simple calculation to arrive 
at the value of the whole. The max- 
im, id certum est, quod certum reddi 
potest, is here applicable. Shaw v. 
Adams, 2 Tex.A.Civ.Cas. § 180. 

{f] Reference to exhibit for value. 
—A petition which claims specified 
damages for conversion but does not 
in the body of it state the value of 
the goods converted, merely referring 


‘to an exhibit filed “for a more accu- 


rate description and the values,” is 
defective, but the defect is cured by 
verdict. Case v. Fogg, 46 Mo. 44. 


{g] How omission availed of.—An 
omission to allege the value of a note 
can be reached only by special demur- 


rer to the declaration. Fry v. Bax- 
ter, 10 Mo. 302 

53. Ford Lumber & Mfg. Co. v. 
Burt & Brabb Lumber Co., 163 S.W. 


1105, 157 Ky. 706; Connoss vy. 
2 E.D. Smith (NVY.) 314, 315. 


“In trover it was necessary for the 
plaintiff to allege some value, because 
in pleading it is proper to furnish by 
the complaint some prima facie rule 
of damages.” Connoss vy. Meir, su- 
pra. 


{a] Pleading sufficient as showing 
some value.—(1) In an action for con- 
version of timber, although the peti- 
tion did not aver the value of the 
trees, yet as it described them, giving 
their size, qualities, etc., it showed 
that they were of some value, and 
hence it was sufficient on demurrer. 
Ford Lumber & Mfg. Co. v. Burt & 
Brabb Lumber Co., 163 S.W. 1105, 157 
Ky. 706. (2) A complaint in an ac- 
tion for damages for conversion al- 
leging that “on or before’ a certain 
date plaintiff was the owner and in 
possession of the property in contro- 
versy “to the value of $600,” and that 
“on or about” that date defendant 
converted the same to his own use, 
sufficiently shows that the property 
was of some value. Recht v. Glick- 
stein, 69 N.E. 667, 162 Ind. 32. 


54. Md.—Richardson v. Hall, 
Md. 399. 

Minn.—Humphreys  v. 
Clay Co., 103 N.W. 
Brunswick-Balke- Collender 
Brackett, 33 N.W. 


Meir, 


21 


Minnesota 
338, 94 Minn. aoe 
Co. 

214, 37 Minn. 58. 


Mont.—kKlus v. Lamire, 230 P. 364, 
71 Mont. 445; Williams v. Gray, 203 
P, 524, 62 Mont. 1. 

Nev.—Prescott v. Wells, 3 Nev. 82. 


N.Y.—Gleason v. Morrison, 45 N.Y. 
S. 684, 20 Misc. 320; Connoss v. Meir, 
2 E.D. Smith 314. 


55. ‘Troxler v. Buckner, 58. P. 691, 
126 Cal. 288 
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special ownership in the property converted in 
plaintiff®* at the time of the conversion,®‘ either 
by direct allegation or necessary inference from facts 
But it is not necessary to negative 


well pleaded.** 
title in defendant.°® 


[§ 129] bb. Requisites and Sufficiency. Although 


there is authority to the contrary,°° 


56. U.S.—Sevier v. Holliday, 21 F. 
Cas. No. 12,680a, Hempst. 160. 


Ala.—Weil v. Ponder, 28 So. 656, 127 


Ala. 296; Dearman v. Dearman, 5 Ala. 
202; Richardson v. Sewell, 97 So. 
678,19 Ala.App. 399. 

Cali—Lowe v. Ozmun, 70 P. 87,137 


CalieZ5it. 

Colo.—First Nat. Bank v. Booth, 
235 <P: 570; 7.7 “Colo. 1223 Baker’ v. 
Cordwell, 6 Colo. 199. 

Ga.—Carter v. Vinson, 87 S.B. 692. 

Ind.—Day v. Watts, 92 Ind. 442; 
Noblett v. Dillinger, 23 Ind. 505; 
Shellhouse v. Field, 97 N.E. 940, 49 
Ind.App. 659; McCreery v. Nordyke, 


53 N.E. 849, 55 N.E. 967, 23 Ind.App. 
630. 

Mass.—Thayer v. 
952; 200 Mass. 382. 

Mo.—Sebastian County Coal & Min- 
ing Co. v. Fidelity Fuel Co., 274 S.W. 
774, 310 Mo. 158; Citizens’ Bank v. 
Tiger Tail Mill, 53 S.W. 902, 152 
145; Merrill v. Mason, 141 8.W. 
159 Mo.App. 605. 

Mont.—Shipler v. 
Co., 220 P. 1097, 69 Mont. 86; Paine v. 
British-Butte Min. Co OS HPs ae vay 
Mont. 28; Raymond V. Blancgrass, 
93 P. 648, 36 Mont. 449, 15 L.R.A.N.S. 
976; Harrington v. Stromberg-Mul- 
lins Co., 74 P. 413, 29 Mont. 157; Saw- 
yer vy. Robertson, 28 P. 456, 11 Mont. 
416. 

N.Y.—Savage v. Buffalo, 68 N.Y-.S. 
941, 50 App.Div. 136; Yardum v. Wolf, 
54 N.Y.S. OZ has App. Div. 247; Ber- 
ney v. Drexel, 33 Hun 34 [rearg den 
33 Hun 419]; Wright v. Field, 64 How. 
Pr. ilo Ueeaey? N.Y.Civ.Proe. 141; Sheldon 
Vv. Hoy, CB IE Kos Al 4 rain EA Pattison Wa 
Adams, 7 Hill 126, 42 Am.D. 59. 

N.C.—Russell vy. Hill, 34 S.E. 640, 
125 N.C. 470. 

N.D.—Omlie v. Farmers’ 
Bank, 80 N.W. 689, 8 N.D. 570. 

Okl.—Hill v. White, 150 P. 1051, 50 
Okl. 573. 


Or.—Johnson v. Oregon Steam Nav. 
CO. 7 Or. 80. 

S.D.—Gray v. Sanderson, 238 N.W. 
137; Jones v. Winsor, 118 N.W. 716, 
22 S.D. 480; Irving v. Hubbard, 80 N 
W. 156, 12 Sib, 67; Humpfner v. D. M. 
Osborne & Co., 50 NW. S8ot2) Sas poli: 


Kitchen, 86 N.E. 


Mo. 
454, 


State 


“This action can only be maintained , 


by one who has the general or special 
property in the thing taken or de- 
tained. - The plaintiff there- 
fore must set up Such a right or title 
in his declaration, or it will be wholly 
insufficient for his purpose.” Patti- 
son) v. Adanis, 7 Hille ONY.) 126)42 
Am.D. 59 [quot Baker v. Cordwell, 6 
Colo. 199, 200]. 

[a] Answer in reconvention.—A 
defendant who alleges a conversion in 
his answer in reconvention must 
show that he was the owner of the 
property or entitled to the possession 
thereof. Beckham v. Burney, (Tex. 
Civ.App.) 42 S.W. 1041. 


{b] Allegation that defendant held 
as bailee.—That a complaint shows 
that at the time of alleged conver- 
sion defendant held property under a 
contract of bailment with plaintiff 
does not obviate the necessity of al- 
leging ownership of the property by 


TROVER AND 


Potomac Copper 


acquired.°+ 


a mere 
plaintiffs title, 


it has ordinarily | has been said, 


plaintiff at the time of the conver- 
sion. A defendant may be estopped 
to deny plaintiff's title to, or interest 
in, property, and yet such plaintiff 
may have in reality no such titie or 
interest therein as could support an 


action for its value. Shellhouse vy. 
Field, 97 N.E. 940, 49 Ind.App. 659. 


57. See infra § 131. 

58. Waters v. Delagrange, 109 N.E. 
758, 183 Ind. 497. 

59. Richmond First Nat. Bank v. 
Gibbons, 35 N.H. 31, 7 Ind.App. 629. 


60. Kennett v. Peters, 37 P. 999, 
54 Kan. 119, 45 Am.S.R. 274. 

61. U.S.—Stanley v. Sierra Nevada 
Silver Mif. Co., 118 F. 931. 

Ala.—Wigs v. Ringemann, 45 So. 


153, 155 Ala. 189; Southern R. Co. v 
Attalla, 41 So. 664, 147 Ala. 653. 
Colo.—Thomas v. Seloom, 250 P. 


381, 80 Colo. 189; Casco Mercantile & 
Trust Co. v. Central Sav. Bank & 
Prust 'Co., 2267 Pes 868; Wom Colo: 1478; 
Updegraff v. Lesem, 62 P. 342, 15 Colo. 
App. 207. 

Ga.—Sparta Bank vy. 
LOGL) 1 “GavApp. 771. 

Ind.—Recht v. Glickstein, 69 N.E. 
667, 162 Ind. 32; Carson v. Hanawalt, 
98 N.E. 448, 50 Ind.App. 409; Stewart 
v. Long, 44 N.E. 63, 16 Ind,App. 164; 
Sone v. Paul, 31 N.E. 42, 4 Ind.App. 

oO. 

PENT Phe Vv. 


Butts, 57 S.E. 


Stone, 31 Iowa 
Mass.—Dugegan v. Wright, 32 N.E. 
159, 157 Mass. 228, 

Mich.—Warren v. Dwyer, 51 N.W. 
1062, 91 Mich. 414; Harvey v. Mc- 
Adams, 32 Mich. 472; MHasceig v. 
Tripp, 20 Mich. 216. 

Minn.—First Nat. Bank of Anoka v. 
St. Croix Boom Corporation, 42 N.W. 
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been held that it is sufficient to allege ownership 
generally without stating how such ownership was 
Such an averment is an affirmation of 
a fact, and is not open to the objection that it is 
legal conelusion.®? 


The precise nature of 
I 


or what are the evidences of it, it 
are matters of evidence merely;°? 


861, 41 Minn. 141; Jones v. Rahilly, 16 | 


Minn. 320. 


Mo.—Bank of Little Rock v. Fisher, 
55 Mo.App. 51; Warnick v. Baker, 42 


Mo.App. 439. 
Mont.—Craig v. Burns, 212 P. 856, 
65 Mont. 550; Moore v. Crittenden, 


204 P. 1035, 62 Mont. 
British-Butte Min. Co., 
Mont. 28; Reynolds v. Fitzpatrick, 57 
4525928) Mont. 52% 


Neb.—Fike v. Ott, 107 N.W. 774, 76 
Neb. 489; Reed v. McRill, 59 N.W. 
775, 41 Neb. 206; Kavanaugh v. Ober- 
felder, 56 N.W. 316, 37 Neb. 647. Com- 
pare Raymond y. Miller, 70 N.W. 22, 
50 Neb. 506 (a chattel mortgagee Ww ho 
sues a’ stranger for conversion must 
prove the facts which constitute his 
special ownership). 


309; Paine v. 
108 BP. 12, 41 


N.Y.—Malcom v. O'Reilly, 89 N.Y. 
156; Stall v. Wilbur, 77 N.Y. 158; 
Decker v. Mathews, 12 N.Y. 313; 
Chandler v. P. W. Chapman & Co., 218 


N.Y.S. 604, 218 App.Div. 773; Malcolm 
v. O'Reilly, 46 N.Y.Super. 222; Davis 


v. Hoppock, 138 N.Y.Super. 254; Heine 
v. Anderson, 9 N.Y.Super. 318; "Wright 
v. Field, 64 How.Pr. 117; Moffatt Vv. 


Pratt, 12 How.Pr. 48; 
PI Owe ere slhly 


N.C.-—Harper v. Rivenbark, 80 S.E 
1057,.165 N.C. 180; Penland v. Leath- 
erroce 8 S.H. 284, 101 N.C. 509, 9 Am. 
S.R. 38. 


Sheldon y. Hoy, 


Or.—Harvey v. Lidvall, 87 P. 895, 48 
Or. 55%. 

S.D.—Gray v. Sanderson, 238 N.W. 
137; Irving v. Hubbard, 80 N.W. 156, 
1295.D. 67, 

Tenn.—Hawkins v. 
Humphr. 44. 


Tex.—Shaw v. Adams, 
Cas.2i§: 107 

[a] Sufficient averments of owner- 
ship.——(1) The allegation ‘belonging 
to plaintiff’ CWarnick v. Baker, 42 
Mo.App. 439; Gray v. Sanderson, (S. 
Di)h 238iINOWie 137) C2 Mone sof the 
plaintiff’ (Casco Mercantile & Trust 
Co. v. Gentral Say. Bank & Trust Co., 
226 P. 868, 75 Colo. 478), is a sufficient 
allegation of ownership. (3) An alle- 
gation that “plaintiff was lawfully 
possessed, as of his own property,” 


Pearce, 11 


2 Tex.A.Civ. 


of certain described property, is suf- 
ficient. Hasceig .v. Tripp, 20 Mich: 
216. To same effect Stanley v. Sierra 


Nevada Silver Min. Co., 118 B. 931. 
(4) An allegation that plaintiff's ir- 
testate was ‘seized and possessed” of 
the property is a sufficient allegation 
of ownership. Grant v. Hathaway, 
96 S.W. 417, 118 Mo.App. 604. (5) An 
allegation that plaintiff ‘“‘was possess- 
ed, as administrator” is equivalent to 
an allegation that he was lawfully 
possessed, and the term ‘“‘possessed” 
imports that the property is held by 
a lawful title. Sheldon vy. Hoy, 11 
How.Pr. (N.Y.) 11. (6) An allegation 
that plaintiff was in possession and 
the owner of certain personai proper- 


ty on a day named is sufficient. Ir- 
ye. v. Hubbard, 80 N.W. 156, 12 S.D. 
[b] In conversion for turpentine, 


collected in boxes cut from pine trees, 
it is sufficient to allege ownership of 
the turpentine, the ownership of the 
trees or land being immaterial. Mel- 
rose Mfg. Co. v. Kennedy, 51 So. 595, 
59 Pla. 312. 


{c] Action for value of timber cut 
and taken by defendant may be main- 
tained on allegation and proof of 
plaintiff's ownership of the land with- 
out his praying for recognition of his 
litle to the land. ‘A very good reason 
is suggested why the plaintiff in an 
action like this should not have to 
pray for recognition of his title to 
the land; that is, that it might serve 
no purpose. In this suit, for exam- 
ple, the defendant claims to have 
bought only the timber growing on 
the land and claims no interest in the 
land itself.” Harang v. Bowie Lum- 
ber. Co.;.81, So. 769,. 770, 145 Ta. 96. 

{d] Lienor—showing right to lien 
under statute.—In an action for con- 
version by one claiming a lien for 
wages, for conversion of a brickmak- 
ing plant on which he claimed the 
lien, the complaint must show that 
plaintiff is within one of the classes 
of employees particularly specified in 
the statute as entitled to a lien for 
wages. A mere allegation that plain- 
tiff “has performed labor,” etc., is in- 
sufficient. Lindale Brick Co. v. Smith, 
118 S.W. 568, 54 Tex.Civ.App. 297. 


62. Paine v. British-Butte Mining 
Co., 108 PB. 12, 41 Mont. 28; Davis v. 
Hoppock, 13 N.Y.Super. 254. 

63. Warren v. Dwyer, 
1062, 91 Mich. 414; 
Adams, 32 Mich. 472. 


51 N-W. 
Harvey v. Mc- 


For later cases, developmeuts and changes in the law see Annotations, same title and section number, 
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nevertheless, although it has been said that the prac- 
tice of setting forth the evidence of facts showing 
ownership is a pernicious one,** plaintiff may, if he 
sees fit, set forth the facets showing his title and 
right of possession,®° and if he does so, no express 
averment of ownership is necessary.°° However, the 
averment of facts showing ownership must be clear 


and concise to a common intent.®? 


purports to state the evidential facts, it must state 
them sufficiently to show a cause of action in plain- 
tiff, otherwise it will be fatally defective.°® A state- 
ment of facets from which ownership by plaintiff 
is necessarily inferred will be sufficient ;°® but own- 


64 Stall v. Wilbur, 77 N.Y. 158. 
65. Ga.—Council vy. Nunn; 153 S.E. 
234, 41 Ga.App. 407. 


Mont.—Paine v. British-Butte Min- 
ing Co., 108 P. 12, 41 Mont. 28. 

N.Y.—Savage v. City of Buffalo, 63 
N.Y.S. 941, 50 App.Div. 136; Yardum 
VW. \Wolf, 54 N.Y.S. 192, 83. App.Div. 
247. 

Wash.—Stoessel v. Van De Vanter, 
47 P. 221, 16 Wash. 9. 

Wis.—-Swift v. James, 7 N.W. 856, 
50 Wis. 540. 

And see cases infra notes 66-72. 

66. Decker v. Mathews, 12 N.Y. 
313. 

67. Paine v. British-Butte Mining 
Co., 108 P. 12, 41 Mont. 28. 

68. Ala.—Scarbrough v. Rowan, 27 
Do. 919, 125, Ala. 509. 

Cal.—Imperial Valley and Co. v. 
Globe Grain & Milling Co., 202 P. 129, 
187 Cal. 352: 

Minn.—F¥irst Nat. Bank of Anoka v. 
St. Croix Boom Corporation, 42 N.W. 
861, 41 Minn. 141. 


Mo.—Parker v. Rodes, 79 Mo. 88; 
Bank of Little Rock v. Fisher, 55 Mo. 
App. 51. 


Mont.—Paine v. British-Butte Min- 
ing Co., 108 P. 12, 41 Mont. 28. 


fa] Bule applied.—In an action by 
a landlord against a bank for the al- 
. leged conversion of certain cotton 
claimed by plaintiff as rental for the 
premises upon which the cotton was 
grown, the recital in the complaint 
that defendant held warehouse re- 
ceipts for the cotton issued to one 
of the tenants and delivered to the 
bank as security for an indebtedness, 
and that the bank unlawfully sold and 
appropriated the proceeds of such cot- 
ton, was not a sufficient allegation of 
ownership. Imperial Valley Land Co. 
v. Globe Grain & Milling Co., 202 P. 
HZOSPTS Cale sos. 


[b] Averments held sufficient.— 
(1) A compiaint alleging that plain- 
tiffs entered into a written contract 
to construct a school building for de- 
fendant according to plans and spec- 
ifications furnished by it, forming a 
part of the agreement, and that under 
the same, and the well-known usage 
of the trade, all the materials on the 
lot on which the building was to he 
erected, other than earth needed for 
grading, and not reserved by the own- 
er, belonged to plaintiffs, that among 
such materials was stone flagging, 
which had not been reserved, and 
which became plaintiffs’ property, and 
that plaintiffs then became and have 
ever since been the owners and enti- 
tled to the immediate possession 
thereof, sufficiently alleges plaintiffs’ 
title to, and right of possession of, 
such flagging, in an action to recover 
damages for its conversion. Savage 
vy. City of Buffalo, 63 N.¥.S. 941, 50 
App.Div. 136. (2) The complaint al- 
leged that one B died, domiciled and 
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If the pleading 


residing in France, leaving plaintiff, 
his widow, and the other plaintiffs, 
his nephews and nieces, that he left a 
last will and testament, that ‘under 
and by virtue of the laws of France, 
where the testator had his domicile, 
the title to all the personal property 
of which said testator was possessed 
at the time of his decease, vested im- 
mediately thereafter in the plaintiffs, 
other, ‘than “the widow, uo. -.).the 
residuary legatees named in said will, 
their title being subject, however, to 
the payment of the particular legacies 
by said will bequeathed and of the 
annuities therein given.” It was held 
that this was a sufficient allegation 
of ownership to entitle plaintiffs to 
maintain an action to recover for the 
conversion of a portion of the per- 
sonal property of which the testator 
was seized at the time of his death. 
Berney v. Drexel, 33 Hun (N.Y.) 34. 


69. Waters v. Delagrange, 109 N.E. 
758, 188 Ind. 497 [rev (App.) 105 N. 
BE. 792}; Eppert v. Lowish, 169 N.E. 
884, 168 N.E. 616, 91 Ind.App. 231; 
Shellhouse v. Field, 97 N.E. 940, 49 
Ind.App. 659; Brunswick-Balke-Col- 
lender Co. v. Brackett, 33 N.W. 214, 
37 Minn. 58. 


[a] Thus an allegation that a per- 
son executed a mortgage “whereby he 
mortgaged” certain property necessa- 
rily implies that he owned it, or at 
least had a mortgageable interest in 
it, and is a sufficient allegation of 
ownership. Brunswick-Balke-Coilen- 
der Co.-v. Brackett, 33 N.W. 214, 37 
Minn. 58. 


70. Paine v. British-Butte Min. Co., 
108 P. 12, 41 Mont. 28. 


71. Anoka First Nat. Bank v. St. 
Croix Boom Corp., 42 N.W. 861, 41 
Minn. 141; Paine v. British-Butte 


Mining Co., 108 P. 12, 41 Mont. 28. 


[a]. Thus, where plaintiff in an 
action for conversion sets forth spe- 
cifically his chain of title to the 
property in, controversy, a general ai- 
legation of ownership will not cure 
any defect in the chain relied on, and 
where he undertakes to ,deraign his 
title and follows the facts averred 
by the declaration that “thereby,” or 
“Hy virtue thereof,” he became the 
owner, the concluding declaration will 
not be treated as an allegation of 
ownership, but as the mere conse- 
quences flowing from the facts set 
forth, and the sufficiency of the com- 
plaint must be determined by refer- 
ence to the facts set forth. Paine v. 
British-Butte Mining Co., 108 P. 12, 
41 Mont. 28. 


72. First Nat. Bank of Anoka vy. St. 
Croix Boom Corporation, 42 N.W. 861, 
41 Minn. 141. 

73. See supra § 93. 

74. Ala.—Dearman vy. Dearman, 5 
Ala. 202. 

Colo.—Platt v. Walker, 196 P. 190, 
69 Colo. 584. 


Conn.—Healey v. Flammia, 113 A. 
449, 96 Conn. 233. 
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ership must be the necessary and inevitable infer- 
ence from the facts stated. 
allege facts from which ownership may be inferred.’ 
A pleading which alleges facts insufficient to show 
ownership is not helped by the addition of a gen- 
eral averment of ownership,’! since the particular 
facts alleged will control." 


[§ 130] (b) Possession or Right to Possession. 
As elsewhere shown, title to, or a right of property 
in, a chattel will not alone support an action for its 
conversion,’® and in consequence the declaration or 
complaint must allege that plaintiff had possession 
or right to immediate possession’! at the time the 


It is not sufficient to 


) 


Ga.—Carter v. Vinson, 87 S.B. 692, 
17 Ga.App. 469. 


Ind.—Kehr v. Hall, 20 N.E. 279, 117 
Ind. 405; Lafara v. Teal, 61 N.E. 794, 
27 Ind.App. 580. Contra Baals v. 
Stewart, 9 N.E. 403, 109 Ind. 371. 


Kan.—Kennett v. Peters, 37 P. 999, 
54 Kan. 119, 45 Am.S.R. 274. 


Mo.—-Sebastian County Coal & Min- 
ing Co. v. Fidelity Fuel Co., 274 S.W. 
774, 310 Mo. 158; St. Louis Catering 
Co. v. Glancy, 242 S.W. 392, 294 Mo. 
438; Citizens’ Bank of St. Louis v. 
Tiger Tail Mill & Land Co., 53 S.W. 
902, 152 Mo. 145; Defeo v. Goodwin, 
287 S.W. 1075, 221 Mo.App. 789; Welch 
v. Diehl’s Estate, (App.) 278 S.W. 
1057; Sanderson v. Nunn, (App.) 259 
S.W. 892; Munday v. Britton, 222 S. 
W. 504, 205 Mo.App. 153; Twentieth 
Century Machinery Co. vy. Excelsior 
Springs Mineral Water & Bottling Co., 
(App.) 171 S.W. 944 [aff 200 S.W. 
1079]; Merrill v. Mason, 141 S,W. 454, 
159 Mo.App. 605; Schwald v. Brunjes, 
123 S.W. 472, 139 Mo.App. 516; Golden 
v. Moore, 104 S.W. 481, 126 Mo.App. 
518; Bank of Little Rock v. Fisher, 
55 Mo.App. 51; State v. Bacon, 23 Mo. 
App. 403. ‘ 


Mont. — Didriksen vy. Broadview 
Hardware Co., 193 P. 63, 58 Mont. 421; 
Paine v. British-Butte Mining Co., 108 
P. 12, 41 Mont. 28; Raymond v. Blanc- 
grass, 93 P. 648, 36 Mont. 449, 15 L. 


R.A.N.S. 976; Harrington v. Strom- 
poses Co., 74 P. 413, 29 Mont. 


N.Y.—Yardum v. Wolf, 54 N.Y.S. 
102, c0:) App. Div. 2475. “Kerner ave 
Boardman, 14 N.Y.S. 787 [aff 30 N.E. 
TAS, too NG SD oO ue 


N.C.—Russell v. Hill, 
125 N.C, 470. 


Okl.—Shelton y. Jones, 167 P. 458, 
66 Okl. 83, L.R.A.i918A 830; McCrack- 
en vy. Cline,-154 P. 1174,55 Okl. 37. 


S.D.—Gray v. Sanderson, 238 N.W. 
137; Irving v. Hubbard, 80 N.W. 156, 
12 8.D. 67; Humpfner v. Csborne, 50 
N.W. 88, 2 S.D. 310. 


“The precedents from all the books 
upon pleadings require that the peti- 
tion must show, that the plaintiff was 
in the actual possession of the prop- 
erty at the time of the conversion, 
or, if not in possession, that he was 
entitled to the immediate possession 
of the property.” Kennett v. Peters, 
37 PB. 999, 54 Kan, 119, 121, 45 Am.S:R. 


274. 


[a] Sufficient averments.—(1) A 
petition for conversion, alleging that 
“the aforesaid property was and is 
personal property, and that plaintiff 
was entitled to possession thereof at 
the time hereinafter alleged,” suffi- 
ciently alleged a right of possession. 
Sanderson vy. Nunn, (Mo.App.) 259 S. 
W.. .892. (2) A complaint alleging 
that plaintiff was in possession and 
the owner of certain personal prop- 
erty on a day named sufficiently al- 
leges the ownership and possession of 
the property by plaintiff at the time 


34 S.E. 640, 


80 [65 C.J.] ; 


property was converted,*® or state facts from which 
this will be legally inferred,’® and an allegation that 
plaintiff has title to the property converted is not 


sufficient.‘ 


[§ 131] (c) As of What Time Ownership, Posses- 
sion, or Right of Possession Alleged.’ 
for conversion it is necessary to allege ownership, 
possession, or right of possession of the property 
converted in plaintiff at the time it is alleged to have 


it was taken by defendant. Irving v. 
Hubbard, 8@ N.W. 156, 12 S.D. 67. (3) 
A complaint for conversion, alleging 
that certain rugs were delivered by 
plaintiffs to defendant as a factor, 
to be sold, and that defendant re- 
fuses to account, that is, to state how 
many rugs have been sold by him, 
which, by virtue of their agreement, 
gives plaintiffs the immediate right to 
demand a return of the goods on 
hand, and of the proceeds of any that 
have been sold, sufficiently alleges a 
right of possession to sustain the ac- 
tion. Yardum v. Wolf, 54 N.Y.S. 102, 
33 App.Div. 247. (4) A petition al- 
leging that plaintiff had a lien on the 
property, and pleading the contract 
which gave it such lien, and alleging 
the conversion and appropriation by 
defendant of such property, and fur- 
ther alleging that, by reason of the 
appropriation of the crop, defendant 
is liable to pay plaintiff the value 
thereof, sufficiently alleges that plain- 
tiff had a special ownership in_ the 
property entitling him to immediate 
possession at the time of the taking. 
Hugo State Bank v. Hugo Nat. Bank, 
220° P. 868, 96 Okl.. 135). (5) A com- 
plaint for conversion of horses was 
not defective in failing to allege that 
the horses were the property or in the 
possession of plaintiffs when convert- 
ed, where it alleged that the horses 
were purchased by, and delivered to, 
plaintiffs, as it would be presumed 
that the possession taken by the pur- 
chasers continued. Platt v. Walker, 
196 P. 190, 69 Colo. 584. (6) A com- 
plaint, alleging that plaintiff was “the 
owner of and lawfully possessed of” 
certain property, that defendants 
took property from plaintiff's agent, 
with whom on his departure from the 
state he had left property for safe- 
keeping ‘until his return,’”’ that, on 
plaintiff’s return he ‘became entitled 
to the immediate possession of said 
goods,” and for the first time learned 
of defendants’ wrongful acts, suffi- 
ciently alleges plaintiff's possession 
at the time of conversion. Didrik- 
sen v. Broadview Hardware Co., 193 
P. 638, 58 Mont. 421. (7) A complaint 
need merely allege that defendant 
took certain described goods “of the 
plaintiff’? and converted them to his 
own use. Under the phrase ‘of the 
plaintiff,’ plaintiff may prove at the 
trial any kind of general or special 
property that will support his right 
of immediate possession of the goods 
at the time of the conversion. Casco 
Mercantile & Trust Co. v. Central Sav. 
Bank & Trust Co., 226 P. 868, 75 Colo. 
478. 


[b] Insufficient averments.—(1) 
In an action for the conversion of 
notes, an allegation that the notes 
were made in favor of, and, at their 
inception, delivered to, plaintiff's in- 
testate did not show that plaintiff was 
entitled to the immediate possession 
of the notes. Healey v. Flammia, 113 
A. 449, 96 Conn. 238. (2) A receiver 
cannot maintain an action for the con- 
version of property of which he has 
never acquired possession, and as to 
which he does not show himself enti- 
tled to possession, beyond an aver- 
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been eonverted.”? 
which alleges ownership in the present tense instead 
of as of the time of the conversion is defective,* 


[§§ 130-131 


And a complaint for conversion 


as it does not show that plaintiff was the owner or 


In actions 


court to take such property into his 
possession, although he alleges that 
it has been wrongfully taken and 
converted by defendant. Kehr v. Hall, 
20 N.B. 279, 117 Ind. 405. 


75. See infra § 131. 


76. Healey v. Flammia, 113 A. 449, 
96 Conn. 233; Welch v. Diehl’s Es- 
tate, (Mo.App.) 278 S.W. 1057. 


77. Citizens’ Bank of St. Louis v. 
Tiger Tail Mill & Land Co., 53 S.W. 
902, 152 Mo. 145; Welch v. Diehl’s 
Hstate, (Mo.App.) 278 S.W. -1057; 
Schwald v. Brunges, 123 S.W. 472, 139 
Mo.App. 516. 


78. Cure or waiver of defects see 
infra § 145. 


79. Cal.—Lowe v. Ozmun, 70 P. 87, 
LS Cala 25. 


Conn.—Healey v. Flammia, 113 <A. 
449, 96 Conn. 233. 


Ind.—Waters v. Delagrange, 109 N. 
E. 758, 183 Ind. 497; Easter v. Flem- 
ing, 78 Ind. 117; Picquet v. McKay, 
2 Blackf. 465; Shellhouse vy. Field, 
97 N.E. 940, 49 Ind.App. 659. 


Kan.—Kennett v. Peters, 37 P. 999, 
54 Kan. 119, 45 Am.S.R. 274. 


Minn.—Smith v. Force, 16 N.W. 704, 
Minn. 119. 


_ Mo.—Sebastian County Coal & Min- 
ing Co. v. Fidelity Fuel Co., 274 S.w. 
774, 310 Mo. 158; Citizens’ Bank of 
St. Louis v. Tiger Tail Mill & Land 
Co., 53 S.W. 902, 152 Mo. 145; Defeo 
v. Goodwin, 287 S.W. 1075, 221 Mo. 
App. 789; Munday y. Britton, 222 S. 
W. 504, 205 Mo.App. 153; Cook v. 
Smith, 204 S.W. 919, 200 Mo.App. 
218; Twentieth Century Machinery 
Co. v. Excelsior Springs Mineral Wa- 
ter & Bottling Co., (App.) 171 S.W. 
944 [aff 200 S.W. 1079, 273 Mo. 142]; 
O’Toole v. Lowenstein, 160 S.W. 1016, 
177 Mo.App. 662; Merrill v. Mason, 
141 S.W.< 454, 159 Mo.App. 605; 
Schwald v. Brunjes, 123 S.W. 472, 
139 Mo.App. 516; Bank of Little Rock 
v. Fisher, 55 Mo.App. 51. 


Mont.—Shipler v. Potomac Copper 
Co., 220 P. 1097, 69 Mont. 86; Paine 
v. British-Butte Mining Co., 108 P. 
12, 41 Mont. 28; Raymond v. Blanc- 
grass, 93 P. 648, 36 Mont. 449, 15 L. 
R.A.N.S. 976; Glass v. Basin & Bay 
State Mining Co., 77 P. 302, 31 Mont. 
21; Harrington v. Stromberg-Mullins 
Co., 74 P. 413, 29 Mont. 157; Sawyer 
v. Robertson, 28 P. 456, 11 Mont. 416. 


Okl.—Shelton v. Jones, 167 P. 458, 
66 Okl. 83, L-R.A.1918A. 830; Me- 
Cracken v. Cline, 154 P. 1174, 55 Okl. 
oy) ELI Vee Vices Wb0 Pa Odd. 350 
Okl. 573. 


Or.—Hunt v. First Nat. Bank, 202 
P. 564, 102 Or. 398. 


S.D.—Jones v. Winsor, 
716, 22 S.D. 480; Irving v. Hubbard, 
80 N.W, 156, 12 S.D. 67. 


[a] Allegations held sufficient.— 
(1) A complaint in an action for dam- 
ages for conversion alleging that “on 
or before” a certain date plaintiff was 
the owner and in possession of the 
property\in controversy “to the value 
of $600,” and that “on or about” that 
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ment that he was directed by the! date defendant converted the same ta 


had any special interest in, or possession of, the 
property at the date of the conversion.** 
necessary to allege that plaintiff was the owner and 
entitled to possession of the property at the time of 
the commencement of the action;°* but an unneces- 


It is not 


his own use, sufficiently shows that 
plaintiff was the owner of the proper- 
ty at the time of the alleged conver- 
sion, and that the property was of 
some value. Recht v. Glickstein, 69 
N.E. 667, 162 Ind. 32. (2) A complaint 
which alleged that plaintiff delivered 
flax to defendant at its elevator and 
received a receipt therefor, which re- 
ceipt recited that the flax was held 
for a thresher’s bill, that plaintiff 
thereafter presented a notice show- 
ing that the bill had been paid and 
demanded the flax or the value there- 
of, that defendant converted the flax 
to its own use, and that plaintiff is 
the owner of the grain, sufficiently 
states that plaintiff was the owner of 
the grain at the time demand was 
made, at which time the conversion 
took place, and is sufficient to state 
a cause of action in trover. Kennel v. 
Atlas Elevator Co., 147 N.W. 272, 34S. 
D. 101. (3) In an action for conver- 
sion, an allegation of the complaint 
that during January and February, 
1926, plaintiff owned stock, was a suf- 
ficient statement that plaintiff owned 
stock on or about Febr. 16, 1926, when 
the alleged conversion occurred. 
Chandler v. P. W. Chapman & Co., 
218 N.Y.S. 604, 218 App.Div. 773. (4) 
Allegations held sufficient to show 
ownership at time of conversion in 
the absence of special exceptions see 
Hdwards v. Thannisch, (Tex.Civ. 
App.) 254 S.W. 523. 


[b] Allegations held insufficient.— 
(1) A petition which merely alleged 
that plaintiff was the owner of cer- 
tain blocks, and defendant took pos- 
session of a part of them, was insuf- 
ficient for not alleging that plaintiff 
had or was entitled to possession at 
the time of the conversion. O’Toole 
v. Loewenstein, 160 S.W. 1016, 177 
Mo.App. 662. (2) In an action for 
conversion of bonds, a complaint al- 
leging that on November 19 plaintiff 
was the owner and possessed the 
bonds, and that on or about Decem- 
ber 16 defendant converted them, does 
not sufficiently allege that the owner- 
ship of the property was in plaintiff 
at the time of conversion. Hunt y. 
begets Nat, Bank, 202 P. 564, 102 Or. 


80. Kennett v. Peters, 37 P. 999, 
54Kan. 119, :45 Am.S.R. 274: Smith 
v. Force, 16 N.W. 704, 31 Minn. 119. 


81. Kennett v. Peters, 37 P. 999, 
54 Kan. 119, 45 Am.S.R. 274. 


82. Hunt v. Hammel, 76 P. 378, 142 
Cal. 456; Wray v. Great Falls Paper 
Co., 234 P. 486, 72 Mont. 461; Park 
v. Grady, 204 P. 382, 62 Mont. 246: 
Babcock v. Caldwell, 56 P. 1081, 22 
Mont. 461. But see Clapp v. Glidden, 
39 Me. 448 (in trover the action may 
be defeated by showing that plaintiff 
had no title at the commencement of 
his suit). 


[a] Reasons for rule.—(1) “It is 
not necessary in a case of this kind, 
where damages only are recoverable, 
that plaintiff's ownership and right 
of possession, or either, should have 
existed when the action was begun.” 
Babcock v. Caldwell, 56 P. 1081, 22 
Mont. 460, 461. (2) “In an action in 


Yor later cases, developments and changes in the law.see Annotations, same title and section number, 


§§ 131-134] 


sary allegation of this character will not vitiate a 
complaint which alleges ownership or right of pos- 
session in plaintiff at the time of the conversion.** 


{[§ 132] (6) Alleging That Property Is Subject of 
In trover for the conversion of a build- 
ing, plaintiff must specifically aver a state of facts 
showing that it is personal property, since the law 
presumes that a building located upon a tract of 
land is a part of the land it occupies, and is there- 
It has accordingly been held 
that a petition in trover for conversion of a build- 
ing erected on leased lands under agreement for its 
removal by the lessee at the expiration of the lease 
and on payment of rent, not alleging performance 
of such conditions, was insufficient 


Conversion. 


fore real property.®* 


of aetion.®® 
[§ 133] (7) Conversion’*—(a) 


conversion, the right to damages be- 
comes fixed as of the date of the con- 
version, and does not depend upon the 
plaintiff's ownership or right of pos- 
session at any subsequent time; 
hence we find the complaint to be 
sufficient.” Park v. Grady, 204 P. 
382, 383, 62 Mont. 246. 


83. Northness v. Hillestad, 91 N. 
W. 1112, 87 Minn. 304, 307; Wray v. 
Great Falls Paper Co., 234 P. 486, 72 
Mont. 461. 

‘Tt is not fatal to the complaint 
that plaintiffs’ ownership of the 
funds sought to be recovered is al- 
leged in the present tense, for the 
whole pleading shows an ownership 
in them prior to the commencement 
of the action, and at the time of the 
alleged conversion.” Northness v. 
Hillestad, supra. 

84. Shelton v. Jones, 167 P. 458, 66 
Okl. 88, L.R.A.1918A 830. 


85. Shelton v. Jones, supra. 
86. Cure of defects see infra § 145. 
87. See supra § 86. 


88. Ala—Baker v. Malone, 28 So. 
631, 126 Ala. 510. 

Cal.—Edwards v. Sonoma Valley 
Bank, 59 Cal. 136; Triscony v. Orr, 
49 Cal. 612; Hutchings v. Castle, 48 
Cal. 152; Baird v. Olsheski, 283 P. 
321, 102 Cal.App. 452. 

Conn.—Healey v. Flammia, 113 A. 
449, 96 Conn. 233. 

tll.— Brodsky v. Frank, 
175, 842 Til. 110. 

Iowa.—Yanaway v. Chicago, R. I. & 
P. Ry. Co., 190 N.W. 21, 195 Iowa 86; 
Burt v. Decker, 19 N.W. 873, 64 Iowa 
106. 

Mass.—Cumnock v. Newburyport 
Sav. Inst., 7 N.E. 869, 142 Mass. 342, 
Ome ATA 6 O49. 

Mo.—Perry v. Musser, 68 Mo. 477; 
McDonald v. Mangold, 61 Mo.App. 291. 

N.J.—Glenn v. Harrison, 17 N.J. 
Law 1 

N.Y.—Cohnfeld v. Walsh, 37 N.Y.S. 
S337 oe App.Div.. 1903. -O'Connor= v- 
Jones, 19 N.Y.S. 725, 65 Hun 48; Bern- 
stein v. Warland, 67 N.Y.S. 444, 33 
Mise. 280. 

Okl.—McCracken vy. Cline, 
1174, 55 Okl. 37. 

Or.—Johnson v. Oregon Steam Nav. 
Co, 8 Or.) 35 

Tex.—Bryden v. Croft, 
46 S.W. 853; Field v. Davis, 
Js) 05) eae AS oN het ale 


Wis.—Palmer v. O'Rourke, 
W. 389, 130 Wis. 507. 
89. Field v. Davis, (Tex.Civ.App.) 
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173 N.E. 
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the conversion of property is the gist of an action . 
of trover,** it is indispensable that the declaration, 
petition, or complaint should allege a conversion by 
defendant,** either by direct averments of a conver- 
sion or by stating facts from which a conversion will 
be legally inferred.*? 
contraect,?® or a trespass,?! without alleging a con- 
version, 1s insufficient. 

[§ 1384] (b) Requisites and Sufficiency—aa. In 
General. In accordance with general principles else- 
where considered,®? the averment as to the conver- 
sion, must be definite and certain,®* and it is not 
sufficient to allege conversion inferentially;9* but 
indefiniteness and uncertainty cannot be taken ad- 
vantage of on general demurrer.®® 
particular form of words is essential in alleging a 


Merely alleging a breach of 


Nevertheless, no 


conversion, provided the fact of the conversion is 


Necessity. As 


32 S.W. 71. 
Sufficiency see infra §§ 134-137. 


90. Mercantile Co-operative Bank 
v. Frost, 41 A. 685, 62 N.J.Law 476. 


91. Bernstein v. Warland, 67 N.Y. 
S. 444, 33 Misc. 280. 


92. See Pleading § 86 et seq. 


93. Cone v. Ivinson, 33 P. 31, 35 
P. 933, 4 Wyo. 208. 


94. Perry v. Musser, 68 Mo. 477. 

95. Cone v. Ivinson, 33 P. 31, 35 
P. 933, 4 Wyo. 2038. 

96. Hutchings v. Castle, 48 Cal. 
152; Baird v. Olsheski, 283 P. 321, 102 
Cal.App. 452. 

97. Ala.—S. H. Pope & Co. v. Un- 
ion Warehouse Co., 70 So. 159, 195 Ala. 


Cal.—Lowe v. Ozmun, 70 P. 87, 137 
Cal. 257; Woodham v. Cline, 62 P. 
822, 130 Cal. 497; Daggett v. Gray, 
42 P. 568, 110 Cal. 169; Hutchings v. 
Castle, 48 Cal. 152; Baird v. Olsheski, 
283 P. 321, 102 Cal.App. 452; Imperial 
Valley Long Staple Cotton Growers’ 
Ass’n v. Davidson, 209 P. 58, 58 Cal. 
App. 551. 

Colo.—Thomas v. Seloom, 250 P. 
381, 80 Colo. 189; Haynes v. Zang, 
244 P, 464, 79 Colo. 42; First Nat. 
Bank of Taos, N. M. v. Booth, 235 P. 
570, 77 Colo. 122; Casco Mercantile & 
Trust Co. v. Central Sav. Bank & 
Trust Co., 226 P. 868, 75 Colo. 478. 

Ind.—Knowlton y. School City, 75 
Ind. 103; Snyder v. Baber, 74 Ind. 47; 
Hon vHon, 70 Ind. 135; Bunger v. 
Roddy, 70 Ind. 26. 


Md.—Richardson y. Hall, 21 Md. 
3992 

Mass.—Wells v. Connable, 138 
Mass. 413. 


Mich.—Smith v. Thompson, 54 N. 
W. 168, 94 Mich. 381; Hutchinson v. 
Whitmore, 51 N.W. 451, 90 Mich. 255, 
30 Am.S.R. 431; Beebe v. Knapp, 28 
Mich. 53. 


Minn.—Nichols & Shepard Co. v. 
Minnesota Thresher Mfg. Co., 73 N. 
W. 415, 70 Minn. 528; Adams v. Cas- 
tle, 67 N.W. 6387, 64 Minn. 505; First 
Nat. Bank of Anoka v. St. Croix Boom 
Corporation, 42 N.W. 861, 41 Minn. 
141. 


Mo.—Little Rock Bank v. Fisher, 
55 Mo.App. 51; Norman y. Horn, 36 
Mo.App. 419; Johnson v. Wabash, 
St. lin@ ea Re Co. 22 Mo-Appr 159.7. 

Mont.—Stevens v. Curran, 72 P. 753, 
28 Mont. 366; Reynolds v. Fitzpat- 
rick, 57 P.. 452, 23 Mont. 52. 


Neb.—Sanford v. Jensen, 69 N.W. 
108, 49 Neb. 766. 


sufficiently stated.°® 


And it has very generally,®” 


N.H.—Barron vy. Davis, 4 N.H. 338. 


N.Y.—Decker v. Mathews, 12 N.Y. 
313; McCarthy v. Heiselman, 125 N. 
Y.S. 13, 140 App.Div. 240; Rogers v. 
Conde, 74 N.Y.S. 390, 68 App.Div. 130; 
Yardum Vv. Wolf, 54 “NeY:S) 9192, "33 
App.Div. 247; Schmidt v. Garfield 
Nat. Bank, 19 N.Y.S. 252, 64 Hun 298 
[alt;.33. NB. 1084, 7138 5 Nay. § 63145 
Bartlett v. Sutorius, 10 N.Y.S. 800, 57 
Hun 587; Saratoga Gas & Electric 
Light Co. v. Hazard, 7 N.Y.S. 844, 55 
Hun 251; Thayer v. Gile, 42 Hun 268; 
Berney v. Drexel, 33 Hun 34; Bern- 
stein v. Warland, 67 N.Y.S. 444, 33 
Mise. 280; Carter vy. Highth Ward 
Bank, 67 N.Y.S. 300, 33 Misc. 128. 

Ohio.—Baltimore & O. R. Co. v. 
O’Donnell, 32 N.E. 476, 49 Ohio St. 
489, 34 Am.S.R. 579, 21 L.R.A. 117. 


Or.—Austin v. Wanderbilt, 85 P. 
519, 48 Or. 206, 6 L.R.A.N.S. 298, 120 
Am.S.R. 800; Miller v. Hirschberg, 40 
P. 506, 27 Or. 522 


ofa. 
Pa.—George v. Graham, 1 Phila. 69. 
S.C.—Bryson v. Georgia, C. & N. 
R. Co., 14 S.E. 630, 35 S.C. 608; Nance 


v. Georgia, C. & N. R. Co., 14 S.E. 629, 
35 S.C. 307. ‘ 


Tenn.—Hawkins _ v. 
Humphr. 44, 


Tex.—Hooser v.-G. M. Carlton Bros. 
& Co. (Civ.App.) 288 S.W. 1095; 
Walker v. Farmers’ & Merchants’ 
State Bank of Winters, (Civ. App.) 
146 S.W. 312. 


Wis.—-Lukken vy. Francisco, 217 N. 
W. 404, 184 Wis. 569; Meyer v. Doh- 
erty, 113 N.W. 671, 133 Wis. 398, 13 
U:R.A.N.S. 247, 126 AmSR. 967: 
Johnson y. Ashland Lumber Co.,- 45 
Wis. 119; Kalckhoff vy.’ Zehrlaut, 40 
Wis. 427. t 


- Eng.—Keyworth' v. Hill, 3 B.&Aid. 
687, 5 E.C.L. 394, 106 Reprint 811. 


; “There are cases in which the law, 
if it were otherwise, would be very 
inconvenient, if not absurd. The in- 
convenience of a rule requiring a 
plaintif£ to specify the various acts 
that may go to constitute a conver- 
sion, may be very distinctly seen by 
Supposing such a rule must be applied 
in a case like that of Wilson v. Read, 
3 Johns. (N.Y.) 175, which was tro- 
ver for a hogshead of rum brought by 
one tenant in common against anoth-~ 
er, and where the conversion of the 
rum consisted in a sale by retail.” 
Barron v. Davis, 4 N.H. 338, 346. 


[a] Sufficient allegation illustrat- 
ed.—An allegation that defendant un- 
lawfully took or detained from plain- 
tiff and converted to his own use the 
described chattels is “sufficient and 
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but not universally,®* been held that it will be suf- 
ficient to allege in general terms that defendant con- 
verted plaintiff’s property, and that it is not neees- 
sary to allege the specific act or acts which con- 
stitute the conversion, or the means by which it 
was accomplished. This was the rule at common 
law, and the eodes have not changed it.°° Never- 
theless, unless it is forbidden by statute,t and al- 
though it has been characterized as a “pernicious 
practice,” plaintiff may, if he prefers to do so, state 
the facts which constitute the conversion,® in which 
event, if the facts so stated show a conversion, the 
declaration or complaint will be sufficient without 
characterizing such acts as a conversion or alleging 
in direct and positive terms that the property was 
converted. And a complaint which not only al- 
leges that defendant converted plaintiff’s property, 
but sets out specific acts sufficient to constitute a 
conversion, is not objectionable.® If, however, it 
purports to set out the acts constituting the con- 
version, it will be fatally defective when all the 
facts stated therein, if true, will not warrant a re- 
covery;® and this is so although in addition there- 
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CONVERSION [§§ 134-135 


to the pleading contains a general averment that 
there was a wrongful conversion. The specific facts 
alleged will control the general averment,’ unless 
the statement of evidential facts is forbidden by 
statute, in which case the evidential matter alleged 
must be ignored and the complaint held sufficient.* 
If the pleader elects to state the facts constituting 
the conversion, he should state the facts concisely 
without the addition of irrelevant or redundant 
matter; and if such matter is inserted in the plead- 
ing, it will be stricken out or regarded as surplusage.? 


Allegation of demand and refusal is not sufficient 
as an allegation of conversion, since the demand 
and refusal is only evidence of a prior conversion, 
not in itself conclusive, but liable to be explained 
and repudiated by evidence to the contrary.*° 


[§ 135] bb. Characterizing Act as Wrongful, Un- 
lawful, Fraudulent, or Deceitful. The approved 
forms of declarations in actions for conversion, it 
has been said, usually recite that the aet was 
wrongfully or unlawfully done.t: Such an aver- 
ment, however, is unnecessary,?? since to charge a 


scientific.” Bernstein v. Warland, 67 
N.Y.S. 444, 33 Mise. 280. 

[b] Stock.—In trover for stock, it 
will be sufficient to allege generally 
that defendant converted the stock. 
The declaration need not allege that 
the shares had been indorsed so as to 
enable defendant to transfer them. 
Smith v. Thompson, 54 N.W. 168, 94 
Mich. 381. 

{e] Notes.—In charging conver- 
sion of a note, it is sufficient to al- 
lege “‘that defendants converted and 
disposed of the note to their own 


use.” Decker vy. Mathews, 12 N.Y. 
Bir. 
[a] Retention of property con- 


verted.— Where the complaint shows 
a wrongful conversion of property, it 
need not further allege that defend- 
ant wrongfully retained the property. 
Proctor v. Cole, 66 Ind. 576. 

fe] Word “converted” contains a 
concise notice to defendant that 
plaintiff will offer evidence of what- 
ever is essential to the proof of a 
conversion. Thayer v. Gile, 42 Hun 
(N.Y¥.) 268. 

98. See cases infra this note. 

[a] Xn Connecticut, contrary to 
the general rule, it is held that, in an 
action for conversion, plaintiff must 
allege all the facts constituting the 
act of conversion complained of. 
Healey v. Flammia, 113 A. 449, 96 
Conn. 233; Metropolis Mfg. Co. v. 
Lynch, 36 A. 832, 68 Conn. 459. 
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1. First Nat. Bank of Taos, N. M. 
WV. Booth,'\235 2. 570; 77 Colo. 122. 

2. Stall v. Wilbur, 77 N.Y. 158. 

3. Ala.—May v. O’Neal, 28 So. 12, 
125 Ala. 620; Williams v. Brassell, 
51 Ala. 397: Wilkinson v. Moseley, 30 
Ala. 562. 

Ark.—Hayden vy. Hayden, 136 S.W. 
671, 98 Ark. 480. 


Cal.—Edwards v. Sonoma Valley 
Bank, 59 Cal. 136; Hutchings v. Cas- 
tle, 48 Cal. 152; Bondy v. American 
Transter iCo., 115.b, 965, 15 CalApp, 
746. 

Ind.—Louisville, ete, R. 
Balch, 4 N.E. 288, 105 Ind. 93. 


Jowa.—Peninsular Bank of Detroit 
v. Citizens’ Nat. Bank of Knoxville, 


Cone “vs 


99. Decker v. Mathews, 12 N.Y. ; 


72 N.W. 298, 186 Iowa 418, 19 A.L.R. 
47; Gensburg v. Field, 74 N.W. 3, 
04 Iowa 599; Guest v. Heinly, 61 N. 
W. 404, 93 Iowa 183. 

Kan.—Williams v. 
894, 5 Kan.App. 880. 


1 
5 
1 


towell, 48 P. 


Ky.—Pharis v. Carver, 13 B.Mon. 
236. 

Mo.—Battel v. Crawford, 59 Mo. 
215; Withers v. Lafayette. County 
Bank, 67 Mo.App. 115; Hanlon v. 


O’ Keefe, 55 Mo.App. 528; Warnick v. 


Baker, 42 Mo.App. 439. 

N.Y.—Gladke vy. Maschke, 35 Hun 
476; Chapin v. Merchants’ Nat. Bank, 
a Hun 529; Loomis v. Mowry, 8 Hun 


Tex.—Cochran v. People’s Nat. 


Bank, (Civ.App.) 271 N.W. 433. 


Utah.—Madsen vy. Madsen, 269 P. 
132, 72 Utah 96. 


Wash,—Lyen vy. Bond, 
Wash.T. 407. 


Wyo.—Cone v. Ivinson, 33 P. 31, 35 
P. 933, 4 Wyo. 2038. 


[a] Statement of facts hela suiti- 
cient.—-A complaint alleging that de- 
fendant took possession of suéep, Wola 
knowledge of plaintiff's ownership, 
commingled them with his own, took 
and appropriated their wool and 
lambs, earmarked and branded them 
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i as his own, and concealed such facts, 


stated a cause of action for conver- 
sion. Madsen v. Madsen, 269 P. 132, 
72 Utah 96. 


[b] Crops.—A complaint by a wid- 
ow in her own right and as adminis- 
tratrix of her deceased husband, al- 
leging that decedent for several years 
prior to his death had been in the 
actual possession, as his home, of cer- 
tain land on which crops were grown 
during 1905, that he had paid rent 
for that year and had a crop partially 
planted and growing on the land when 
he died, that after his death plaintiff 
continued at her expense to have the 
crops cultivated, and that defendant 
without right entered and ejected 
plaintiffs therefrom and converted the 
entire crop, ete., stated a cause of ac- 
tion for conversion. Hayden v. Hay- 
den, 136 S.W. 671, 98 Ark, 480. 


[ec] Draft.—In an action for the 
amount of a draft attached to a bill 


of lading and purchased by plaintiff 
from the consignor as damages for 


its conversion by defendant, to whom 
plaintiff sent it for collection, a peti- 


tion charging not only unauthorized 


surrender of the consignment and de- 
fendant’s failure to collect the draft 
before such surrender, but also de- 
endant’s refusal to return the drait 
upon demand, sufficiently alleged con- 
version of the draft. Peninsular 
Bank of Detroit v. Citizens’ Nat. Bank 
of Knoxville, 172 N.W. 293, 186 Iowa 
418, 19 A.L.R. 547. 


4  Battel v. Crawford, 59 Mo. 215; 
Thompson. v. Vroman, 21 N.Y.S. 179, 
66 Hun 245. 


5. Osborne v. Eldriedge, 280 P. 497, 
130 Or. 385. 


6. S. H. Pope & Co. v. Union Ware- 
house Co., 70 So. 159, 195 Ala. 309; 
Kendall v. City of Duluth, 66 N.W. 
1150, 64 Minn. 295; De la Vergne vy. 
Richardson, 95 8.W. 898, 198 Mo. 188; 
Richardson v. Busch, 95 S.W. 884, 
198. Mo. 174, 115 Am.S.R. 472; Bank 
a Little Rock vy. Fisher, 55 Mo.App. 


7. Kendall v. City of Duluth, 66 N. 
W. 1150, 64 Minn. 295; De la Vergne 
v. Richardson, 95 S.W. 898, 198 Mo. 
189; Richardson vy. Busch, 95 S.W. 
894) 19:3) Mo. 124, 215 Amis eR. age 


8 First Nat. Bank of Taos, N: M. 
v. Booth, 235 P. 570, 77 Colo. 122. 


8. Woodham v. Cline, 62 P. 822, 130 
Cai. 497; Platt v. Walker, 196 P. 190, 
69 Colo. 584, 


[a] Thus, where, in addition to al- 
leging a conversion, it contains alle- 
gations as to a wrongful entry into 
plaintiff's house and trespasses com- 
mitted therein, such allegations may 
be regarded as surplusage and ignor- 
ed.. Woodham v. Cline, 62. P. 822, 130 
Cal. 497. 


10. Ashton v. Heydenfeldt, 56 P. 
624, 124 Cal. 14. 


11. .Cordill v. Minnesota Elevator 
Co., 95 N.W. 306, 89 Minn. 442; Me- 
Donald v. Mangold, 61 Mo.App. 291; 
1 Chitty Pleading p 621. ‘ 

12. Baird v. Olsheski, 283 P. 321, 
102 Cal.App. 452; Reish v. Reynolds, 
68 Ind. 561; Cordill v. Minnesota EBle- 
vator Co., 95 N.W. 306, 89 Minn. 442, 
And see McDonald v. Mangold, 61 Mo, 
App. 291 (where it was held that the 
petition in an action of trover will 
not be adjudged insufficient after ver- 
dict, because it fails to allege that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 135-138] 


person with converting personal property belonging 
to another is to charge him by implication with an 
unlawful aect,!® and whether considered a mere con- 
clusion of law! or not,+® may be rejected as sur- 
-plusage and the pleading upheld if otherwise it suf- 
ficiently states a conversion. On the other hand, if 
the complaint is otherwise insufficient to charge a 
conversion, a characterization of the act t alleged as 
wrongful will not help it.t® 


Fraud. It is not neeessary to pee wvactérize the act 
of conversion as fraudulent’? or deceitf ul,1® sinee’ 
it is immaterial in an action fir etn tian whether 
the property be converted innocently or know- 
ingly.?® 

“[§ 136] ce. Time of Conversion.*" Where so pro- 
vided by statute, it is not necessary to allege the 
time of the conversion;?! and it has been held that 
no allegation as to the time of conversion is neces- 
sary, although there is no statute so providing, the 
view being taken that the failure to show that the 
action was brought within the statutory period is a 
inatter of defense :22 however, it has generally been 
held that the time of the conversion should be al- 
leged ;?* and statutes may expressly require it.*4 It 
is not essential, however, that the precise time of 
the conversion should be alleged.2® Every action 
for conversion, it has been said, must depend on 


the conversion of the personalty sued 
for was wrongful). 


TROVER AND CONVERSION 


see cases infra this section. 
“A time when the cause 
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its own particular facts as to how certain and defi- 
nite an averment of the time of the conversion can 
be made.?® But it is neeessary—and also sufficient— 
to state that the conversion oceurred at a time prior 
to the commencement of the suit and within the 
time limited by statute for bringing actions of this 
character.?7 


[§ 137] dd. Loss of Goods and Finding by De- 
fendant. As elsew here shown, the action of trover 
was in its origin an action to recover damages against 


a person who had found goods and who had re- 
fused to deliver them on demand to the owner. But 
by a fiction of law this action was at length per- 
mitted to be brought against any person who had 
in his possession, by any means whatever, the per- 
sonal property of another who used the same or re- 
fused to deliver it to the owner,?® the gist of the 
action being the conversion.?® In consequence, it 
is not necessary to allege that the property in suit 
was lost by plaintiff and found by defendant.?° Suck 
an averment is immaterial and not traversable.*? 


[§. 138] (8) Demand and Refusal.*2 Where con- 
version is in terms alleged, it is not necessary that 
the declaration, petition, or complaint should also 
allege that demand was made on defendant for thm 
property before instituting the suit and that he 


[a] Continuous 
complaint charging 


conversion.—A 


of action that defendant 


18. Baird v. Olsheski, 283 P. 321,|is alleged to have arisen, is essen- | Converted three thousand feet of lum- 
102 Cal.App. 452; Reish v. Reynolds, | tial to the validity of every demand.” | ber, the property of plaintiff, during 
68 Ind. 561; Cordill v. Minnesota El- | Mount v. Cubberly’s Ex’rs, supra. the months of December, 1913, and 
evator Co., 95 N.W. 306, 89 Minn. 442.| 94 ‘Tallassee Falls Mfg. Co. v. Sot wap ea February, 1914 charges 

14. Williams v. Raper, 34 N.W.| First Nat. Bank of Alexander City, TECH CSS ORE DMONS COmVEr eles ten. 

L eS oa F articles described covering the period 
890, 67 Mich. 427. 49 So. 246, 159 Ala. 315; Mobile, J. | qesignated, and a demurrer to the 

15. Bryson v. Georgia, C. & N. R. e K. an ee anys es eer ad complaint is properly overruled. 
Co., 14 S.E. 630, 35 S.C. 608; Nance ae eget “a Kis oh 37S “Ono 495 MacArthur Bros. Co. v. Middleton, 75. 
We Georgia, C.. &.N. R.«Co., .14S:°E: ams V. MCIISSACK, al HO. Jad, So. 895, 200 Ala. 147. 


629, 35 S'C. 307. Ala, 544; 
[a] Thus the allegation that de- 


fendant “unlawfully took possession 


Schlossburg v. Willingham, 
88 So. 191, 17 Ala. App. 
& Son v. Shannon & Co., 60 So. 520, 6 


[b] Alleging time under videlicit. 
=o complaint alleging under a vide- 
licit that the conversion occurred in 


678; Kilgore 


of the said cross-ties and converted 
them to its own use”’ is not made an 
allegation of a conclusion of law by 
the use of the word “unlawfully.” 
Nance v. Georgia, C. & N. R. Co., 14 
S.H. 629; 35. S:C. 307. 


16. Triscony v. Orr,’ 49 Cal. 612; 
Baird v. Olsheski, 283 P. 321, 102 Cal. 
App. 452. 

fa] “hus an averment that de- 
fendant “unlawfully took the proper- 
ty’ does not state a conversion. Tris- 
cony v. Orr, 49 Cal. 612. 

L740 *Platt vo. Walker; 1196)P2190;<69 
Colo. 584; Benson v. Eli, 66 P. 450, 
16 Colo.App. 494. 


18. Benson v. Eli, supra. 
19. Platt v. Walker, 196 P. 190, 69 
Colo. 584. 


Intent generally see supra § 7. 

20. Allegations of time in actions 
generally see Pleading § 154. 

Variance see infra § 171: 


21. Richardson v. Hall, 21 Md. 
3899. 
[a] Statutory form of declaration. 


—Where a statutory form of decla- 
ration in trover does not require a 
statement of the time of conversion, 
no statement as to the time of con- 
version is essential. Leon y. Kerri- 
son, 36 So. 173, 47 Fila. 178. 


22. George v. Graham, 1 Phila. 
(Pa.) 69. 
23. Mount v. .Cubberly’s Ex’rs, 19 


N.J.Law 124, 126; Glenn v. Garrison, 
17 N.J.Law 1; Cotten v. Heimbecher, 
(Tex.Civ.App.) 48 S.W.(2d) 402. And 


Ala.App. 537. 

25. Ala.—Howton vy. Mathias, 73 
So. 92, 197 Ala. 457; Corona Coal & 
Iron Co. v. Bryan, 54 So. 522, 171 Ala. 
86, Ann.Cas.1913A 878; Russell v. 
Russell, 62 Ala. 48. 


Cal.-—Hunt v. Hammel, 
142 Cal. 456. 

Ky.—-Joseph Goldberger v. Cincin- 
nati Iron & Steel Co., 154 S.W. 374, 
153 Ky, 20: 

Md.—Dietus v. Fuss, 8 Md. 148. 

Nev.—Hixon vy. Pixley, 15 Nev. 475. 

N.J.—Glenn vy. Garrison, 17 N.J. 
Law 

Tex.—Kent v. National Supply Co. 
of Texas, (Civ.App.) 36 S.W.(2da) 811. 


{a] Thus (1) it is not necessary 
to specify the precise hour or minute 
of the day alleged as the date of the 
conversion wanes v. Hammel, 76 P. 
378, 142 Cal. 456), (2) nor the exact 
date of the conversion (Russell v. 
Russell, 62 Ala. 48). 


26. Howton v. Mathias, 
197 Ala. 457. 


OT Sty Louiswer Silke iy. WoLny. 
Georgia, EY SAT Ry. Co. 104 So. 33) 
213 Ala. 108; Howton v. Mathias, 73 
So. 92, 197 Ala. 457; Corona Coal & 
Tron Co. vi Bryan, 54°So%b22.172 Ala. 
86, Ann.Cas.1913A 878; Tallassee 
Falls Mfg. Co. v. First Nat. Bank, 49 
So. 246, 159) “Ala, 3153, “Russell. jv. 
Russell, 62 Ala. 48; Cotten v. Heim- 
becher, (Tex.Civ.App.) 48 S.W.(2d) 
402; Kent v. National Supplv Co. of 
Texas, (Tex.Civ.App.) 36 S.W.(2d) 
811. 


76 P. 378, 


73 So. 92, 


three named years, which were with- 
in the period of limitation, and be- 
fore the commencement of the suit, 
was sufficient. Howton v. Mathias, 
73 So. 92, 192 Ala. 457. 

28. See supra § 85 

29. See supra § 86. 


Ala.—Peters v. Johnson, Minor 


30. 
100. 

Okl.—Robinson v. Peru Plow & 
Wheel ‘Co., «81. Ps 988) 1, Ok, 140: 


Royce v. Oakes, 38 A. 371, 26 


R.I. 252. 
S: 3D; ae Lob ase v. Osborne, 50 N. 
Ww. 88, 2 S.D. 310. 


oes ene Vv. 
Humphr. 44. 


Wis.—Enos y. Beemis, 21 N.W. 
61 Wis. 656. 

[a] Sufficient averment to sustain 
common-law fiction.—A count in tro- 
ver, which alleges that plaintiff lost 
the money in question and that the 
same came to the possession of de- 
fendant by finding, is a_ sufficient 
averment to sustain the action of tho 
common law to support an action of 
trover. Kerwin v. Balhatchett, 147 
Ill.App. 561. 

31. Burnham v. 
806, 38 Misc. 65 


Pearce, 1] 


8t2, 


Pidcock, 66 N.Y.S, 
[aff 68 NVY.S! 1007, 
58 App.Div. 273]; Robinson vy. Peru 
Plow & Wheel Co., 31 P. 988, 1 Ok. 
L4Os ew Chitty. Pleading (16th Am, 
ve p 210. And see cases supra note 


32. Cure and waiver of defects see 
infra § 145, 
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refused to deliver it,?* and this principle applies 
although it may be necessary to show a demand and 
refusal for the purpose of establishing a conver- 
sion.** This is on the theory that the ultimate fact 
to be pleaded is the conversion,®® and that the de- 
mand “is not a matter of pleading but of evidence.”*® 
Nevertheless, if the complaint shows that the pos- 
session was originally rightful, plaintiff must then 
aver a demand,** or something to obviate the neces- 
sity of a demand;** but it has been held that this 
requirement is satisfied by alleging in general terms 
a wrongful conversion of the property by defend- 
ant to his own use.®® If the complaint assumes to 
set out the facts constituting a conversion, and the 
facts so stated do not show a conversion in the ab- 
sence of a demand and refusal, the complaint will 
be fatally defective if it fails to allege a demand 
and refusal;#® and this is so although the complaint 
contains a general averment that defendant con- 
verted the property, since the specific facts alleged 
will control the general averment.*t In the absence 
of allegations showing either a demand and a re- 
fusal to deliver, which would amount to a conver- 
sion, or other facts which were sufficient to show 
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ing is demurrable.42 If plaintiff alleges a demand 
and refusal, but omits to aver a conversion, the 
declaration is insufficient, the demand and refusal 
being only evidence of a conversion.** 


Alternative allegations. A complaint may allege 
an unlawful taking and conversion of personal prop- 
erty in one paragraph, and in another plead that, if 
it should appear that the taking was lawful, then 
the conversion occurred through a refusal to sur- 
render the property.** 


Definiteness and certainty. If a demand and re- 
fusal are alleged, the averment should be definite and 
certain, but the insufficiency of the pleading in this 
regard cannot be reaehed by general demurrer.*® 


[§ 189] (9) Damages—(a) In General. As else- 
where shown, it has been held that, where the declara- 
tion, petition, or complaint contains a proper alle- 
gation as to the amount of damages sustained, a 
specific allegation of the value of the property con- 
verted is thereby rendered unnecessary.*® And con- 
versely, a declaration, petition, or complaint which 
alleges the value of the property without alleging 
that defendant sustained damages in a particular 


either an actual or constructive conversion, the plead- 


33. Ariz.—Jones vy. Stanley, 233 P. 
598, 27 Ariz. 381. 


Cal.—Daggett v. Gray, 
110 Cal. 169. 


Ga.—Anchor Duck Mills v. Harp, 
150 S.E. 572, 40 Ga.App. 563. 


Ind.—-Collins v. State, 131 N.E. 390, 
192 Ind. 86; Garard v. Garard, 34 N. 
By 4425809, 1385. Ind. 155 Buntin Gv. 
Pritchett, 85 Ind. 247; Knowlton v. 
Logansport School City, 75 Ind. 103; 
Snyder v. Baber, 74 Ind. 47; Hon v. 
Hon, 70 Ind. 135; Bunger v. Roddy, 70 
Ind. 26; Reish v. Reynolds, 68 Ind. 
561; Proctor v. Cole, 66 Ind. 576; Nel- 
son v. Corwin, 59 Ind. 489; Ferguson 
v. Dunn, 28 Ind. 58; Cooper v. Helsa- 
beck, 5 Blackf. 14; First Nat. Bank 
v. Ransford, 104 N.E. 604, 55 Ind.App. 
663; Bimel v. Boyd, 101 N.E. 657, 53 
Ind.App. 310; Stewart v. Long, 44 N. 
BE. 63, 16 Ind.App. 164; Koehring v. 
Aultman, Miller & Co., 34 N.E. 30, 35 
N.E. 30,7 Ind.App. 475; Sloan v. Lick 
Creek, ete., Gravel Road Co., 33 N.E. 
997, 6 Ind.App. 584. 

Ky.—Joseph Goldberger Jron Co. v. 
Cincinnati Iron & Steel Co., 154 S.W. 
BA libe nye 120. 

Minn.—Adams v. Castle, 67 N.W. 
637, 64 Minn. 505; Kendall v. Duluth, 
66 N.W. 1150, 64 Minn. 295. 

Mo.—Knipper vy. Blumenthal, 18 S. 


42 P. 568, 


W. 238, 107 Mo. 665; Battel v. Craw- 
ford, 59° Mo. 215; Norman v. Horn, 
36 Mo.App. 419. 

Mont.—Reynolds v. Fitzpatrick, 57 
PR) 452, 23° Mont. 52. 

N.Y.—Industrial & General Trust 
Cor vi. Tod, 68 °N BE. 285, 170, N.Y. 288, 


264, 265; Chandler v. P. W. Chapman 
& Co.,' 218 N.Y.S. 604, 218 App.Div. 
7173: Cohnfeld v. Walsh, 37 N.Y.S. 838, 
2 App.Div. 190; Schmidt v. Garfield 
Nat. Bank, 19 N.Y.S. 252, 64 Hun 298 
[aff 33 N.B. 1084, 188 N.Y. 681]; Sara- 
toga Gas, etc., Co. v. Hazard, 7 N.Y.S. 
844, 55 Hun 251 [aff 24 N.E. 1095, 121 


My 677 ys Mulligan v. Brooklyn 
Warehouse & Storage Co., 68 N.Y.S. 
144, 34 Misc. 55; Carter v. Eighth 
Ward Bank, 67 N.Y.S. 947, 33 Misc. 


128; Bernstein v. Warland, 67 N.Y.S. 
444, 33 Misc. 280. 

N.D.—More v. Western Grain Co., 
153 N.W. 976, 31 N.D. 369. 


Ohio.—Baltimore, etc, R. Co. v. 
O’Donnell, 32 N.E. 476, 49 OhioSt. 489, 
34) Arms Sane 09 eee AS LT 

Okl.—Bank of Commerce vy. Gaskill, 
145 P. 1131, 44 Okl. 728. 


Or.—Daniels. v. Foster & Kleiser, 
18% Ps 627, 95 Or 502. 


S.D.—Holdridge v. Lee, 52 N.W. 265, 
SP SIDA, diez! 


Tex.—Ross v. McGuffin, 2 Tex.A.Civ. 
Cas. § 460. 

Wis.—Johnson vy. 
Go.; 45 Wis, 119; 


[a] “Reason for the rule is that, 
while a demand and refusal may af- 
ford satisfactory evidence of a con- 
version, they do not constitute the 
only evidence by which a conversion 
may be proved, since any wrongful 
exercise or dominion over chattels to 
the exclusion of the rights of the 
owner, or a withholding of them from 
his possession under a claim incon- 
sistent with his rights, constitutes a 
conversion.” Joseph Goldberger Iron 
Co. v. Cincinnati Iron & Steel Co., 154 
Suw, 374, <3 5,, Loon ky. 20: 


34 Daggett v. Gray, 42 P. 568, 110 
Cal. 169, 171; Joseph Goldberger Iron 
Co. v. Cincinnati Iron & Steel Co., 154 
S.W. 374, 153 Ky. 20; Battel v. Craw- 
ford, 59 Mo..215;, Baltimore & O. R. 
Co. v. O’Donnell, 32 N.E. 476, 49 Ohio 
Sty 4389.34 Aan. S.R.1579,, 20 Lak As td7. 


“Tf the relation of the defendant to 
the property is such that a previous 
demand is essential in order to es- 
ablish conversion on his part, proof 
of such demand must be made at the 
trial, but the demand need not be al- 
leged. The allegation that the de- 
fendants ‘converted and disposed of 
the property to their own use’ is the 
allegation of a fact sufficient, in the 
absence of a special demurrer, to sus- 
tain a judgment. Upon the trial of an 
issue on this averment the plaintiff 
would be at liberty to introduce evi- 
dence of a demand and refusal, if 
such evidence were sufficient or nec- 
essary to establish the conversion.” 
Daggett v. Gray, supra. 

fa] Bule applied where the prop- 
erty delivered to a carrier for trans- 
portation was alleged to have been 
converted by it. Baltimore & O. R. 


Ashland Lumber 


amount is sufficient ;*7 


although it has been said 


Co. v. O’Donnell, 32 N.E. 476, 49 Ohio 
St. 489, 34 Am.S.R. 579, 21 L.R.A. 117. 


35. Joseph Goldberger Iron Co. v. 
Cincinnati Iron & Steel Co., 154 S.W. 
874, 153 Ky. 20, 24; Baltimore & O. 
R. Co. v. O’Donnell, 32 N.E. 476, 49 
aaa 489, 34 Am.S.R. 579, 21 L.R.A. 


36. Carter v. Eighth Ward Bank, 
67 N.Y.S. 300, 302, 33 Misc. 128. 


“Evidence of demand and refusal 
may be necessary to establish the 
conversion, but it is not necessary to 
plead evidence.” Battel v. Crawford, 
SO Moi e25e/2 17 


37. Barkhausen v. Bulkley, 11 P. 
(2a) 220, 90 Colo. 558. 


38. Jeffries v. Pankow, 228 P. 745, 
229 P..903;, 112 Or: 439. 


[a] Iusufficient allegation.—The 
above requirement is not satisfied by 
an allegation that defendant has used 
the property as his own, as this does 
not show that a demand would have 
been in vain. Jeffries v. Pankow, 223 
P.145, 229 PY 903; 120 Or.43 9 


39. Knipper v. Blumenthal, 
W. 23,107 Mo. 665. 


40. Kendall v. City of Duluth, 66 
N.W. 1150, 64 Minn. 295. 


18 S. 


41. Kendall y. City of Duluth, su- 
pra. 
42. Atlantic Coast Line R. Co. v. 


McRee, 76 S.E. 1057, 12 Ga.App. 137. 
43. Watriss v. Pierce, 86 N.H. 232. 


44 Bryden ve. Croft, ACiex@ive 
App.) 46 S.W. 853. 


45. Howard v. Seattle Nat. Bank, 
38 P. 1040, 39 P. 100, 10 Wash. 280. 


46. See supra § 127. 
47. Ramirez v. Main, 89 P. 508, 11 
Ariz. 43; Southern Timber Co. v. 


Bland, 124 S.W. 359, 32 Ga.App. 658; 
I. S. Pitts & Son Co. v. Bank of Shiloh, 
92 8.1. 775, 20 Ga.App. 143; Mattingly 
v. Darwin, 23 Ill. 618; Hargrave v. 
Penrod, 1 Ill. 401, 12 Am.D. 201; Ryan 
v. Hurley, 21 N.E. 468, 119 Ind. 115: 
Frederick v. Koons, 81 N.E. 1155, 40 
Ind.App. 421; Allen v. Toner, 56 N.E. 
250, 24 Ind.App. 121; Carson v. Hana- 
walt, 98 N.E. 448, 15 Ind.App. 409. 
See also as sustaining this view Yar- 
dum v. Wolf, 54 N.Y.S. 192, 33 App. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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that it is proper and better pleading to aver that 
the conversion is to the damage of the owner.*® 
Nevertheless, one or the other of these allegations 
is indispensable, and a declaration or complaint 
which fails to show that the property was of some 
value, or that plaintiff had been damaged by rea- 
son of the unlawful conversion, is insufficient.*? 


Interest. Where interest is recoverable only as 
damages and not by reason of some statutory provi- 
sion, the petition must demand interest.°° It has 
been held, however, that, where the damages prayed 
for largely exceeded the amount recovered, inter- 
est may be recovered, although it was not specifically 
prayed for.>! 


Amount recoverable as limited by amount claimed. 
Plaintiff cannot recover an amount of damages larg- 
er than the amount he has claimed,°? although the 
evidence shows that a larger amount is due.?* 


How defective allegations availed of. Although a 
complaint may be defective in respect of its allega- 
tions as to damages, the defect cannot be reached 
by a general demurrer unless the pleading against 


which it is directed as a whole is fatally defective.>* | 


[§ 140] (b) Special Damages. In _ accordance 
- with general principles governing the law of dam- 
ages,55 if it is sought to recover special damages in 
an action for conversion, such damages must be 
specially pleaded,°® and the amount stated.°7 And 
on the other hand, where special damage is laid 
and proved, there can be no reason for measuring 


Div. 247. Ga.App. 143. 

[a] Reason assigned is that “it is 53. - Pitts! "&iSoen "Ce:  v: 
presumable, and properly inferable, | Shiloh, supra. And 
from the allegations of ownership by | Pleading § 696 
the plaintiff, the value of the prop- 54. 


erty and the conversion by the de- 


Elbert County v. Brown, 86 S. 
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the damages by the value of the chattel converted.** 


[§ 141] (c) Exemplary, Punitive, or Multiple 
Damages. In accordance with general principles 
governing the law of damages,°? exemplary or puni- 
tive damages are not recoverable in an action for 
conversion unless the facts authorizing the recovery 
of such damages are pleaded,°°® and a fortiori, it is 
proper to allege facts authorizing the recovery of 
such damages, if recovery thereof is sought.*? It 
is necessary to allege that the acts were willful or 
malicious or oppressive;°? but a complaint which 
alleges the willful and malicious taking of property 
and the refusal to return it after repeated demands 
is sufficient to warrant exemplary damages as for 
maliciously retaining the property after demand.** 
And a petition in an action for the wrongful seizure 
of household furniture which alleges the seizure of 
enumerated articles, and which sets forth insulting 
language of defendant and his agent at the time 
of the seizure, and which avers that defendant and 
his agent made divers other insinuations and charges, 
is not objectionable for failing to set forth with 
sufficient particularity the insulting language com- 
plained of.°4 


Double or treble damages. To entitle one to re- 
cover double or treble damages for a conversion, 
under a statute providing therefor, he must make 
a demand therefor in his declaration or complaint,** 
and allege that he bases his claim on the statute,®® 
in order to give notice to defendant of the extent 
to which he claims;°* otherwise only actual dam- 


eighty three dollars. for which sum, 
with interest, he demands judgment, 
was insufficient to support an allow- 
ance for the usable value of the prop- 
erty, Since it gives no notice of claim 
for special damages. Dakin v. Pl- 


Bank of 
see generally 


fendant, that the plaintiff is damaged 
to the amount of the value of the 
property.’ Ryan v. Hurley, 21 N.E. 
463, 119 Ind. 115, 116. See to same 
effect I. H. Pitts & Son Co. v. Bank 
of Shiloh, 92 S.E. 775, 20 Ga.App. 143. 


[b] Thus a complaint alleging 
that defendant converted chattels of 
which plaintiff was the owner and 
which were in his possession at the 
time of the conversion,:and that the 
chattels were of the value of three 
hundred fourteen dollars and_ thir- 
ty-three cents, sufficiently alleges 
the damages sustained. Carson v. 
Hanawalt, 98 N.H. 448, 15 Ind.App. 
409. 


48. Ryan v. Hurley, 
119 Ind. 115. 


49. Recht v. Glickstein, 69 N.E. 
667, 162 Ind. 32; Ryan v. Hurley, 21 
NE; 463, 119 Ind. 1155, Cohnfeld -v. 
Walsh, 37 N.Y.S. 883, 2 App.Div. 1990; 
Wende v. Goza, (Tex.Civ.App.) 25 S. 
W.(2d) 184. And see Barkhausen v. 
Bulkley, (Colo.) 11 P.(2d) 220 (as 
sustaining this view). 


[a] Damages alleged held not 
speculative or remote see Richards 
vy. International Agricultural Corpo- 
ration, 10 F.(2d) 218. 


50. Morris v. Smith, 112 S.W. 130, 
51 Tex.Civ.App. 357; Texarkana Wa- 
ter Co. v. Kizer, (Tex.Civ.App.) 63 S. 
We 913: 


51. New Dunderberg Min. Co. v. 
Old E97 Eh. 15059388 CC. As 189. 


52. Hannon v. Bramley, 32 A. 336, 
65 Conn. 193; Moomaugh v. Everett, 
13S. 887, 88 Ga. 67; Pitts & Son 
‘Co. v. Bank of Shiloh, 92 S.E. 775, 20 


21 N.E. 463, 


EH. 651, 16 Ga.App. 834. 
55. See Damages § 306. 


56. Ala.—Ross v. Malone, 
182, 9% Ada.’ 5297 


Ark.—St. Louis, I. M. & S. R. Co. v. 
Mudford, 44 Ark. 439. 

Mont.—Williams v. Gray, 203 P. 
524, 62 Mont. 1; Ferrat vy. Adamson, 
163) ses elle. 53a Mont. Liz. 


N.Y.—Dakin v. Elmore, 111 N.Y.S. 
619, 127, App. Div. 457. 


12 So. 


Pearson-Page Co., 


115 P. 158, 58 Or. 526. 


Pa.—Agnew v. Johnson, 22 Pa. 471, 
62 Am.D. 303. 


Tex.—Foster v. Balderez, (Civ. 
App.)=32-S.W.(2d) 875; Smith v. Con- 
nor, (Civ:App:) 46 S.W. 267. 


[a] Thus (1) where a complaint 
in trover for the conversion of a horse 
and wagon does not allege special 
damage on account of the owner's loss 
of their use from the time of taking, 
such damages are not recoverable. 
Singer v. Pearson-Page Co., 115 P. 
158, 58 Or. 526. (2) If it be conceded 
that counsel fees in an action of 
detinue to recover property converted 
by defendant are allowable as dam- 
ages in a subsequent action of trover 
for converting the same property, 
they cannot be recovered unless spe- 


cially claimed in the complaint, since 
they are such damages as would not 
invariably ensue from the wrong 
complained of. Ross v. Malone, 12 
So. 182, 97 Ala. 529. (3) In an action 
for conversion, a complaint, alleging 
that by defendants’ failure to deliver 
to plaintiff property belonging to 
him he was damaged five hundred 


more, 111 N.Y.S. 519, 127 App.Div. 457. 

[b] Interruption of business.— 
Where there is no special averment 
in the declaration as to loss sus- 
tained in consequence of the inter- 
ruption of plaintiff's business, dam- 
ages are not recoverable therefor. 
Agnew v. Johnson, 22 Pa. 471, 62 Am. 
DN s03: 

57. Williams v. Gray, 203 P. 524, 
62 Mont. 1. 


58. Bodley v. Reynolds, 8 Q.B. 779, 
55 B.C.L. 779, 115 Reprint 1066. 


59. See Damages § 1005. 
60. Sturges v. Keith, 57 Ill. 451, 
11 Am.R. 28: Walker y. Farmers’ & 


Merchants’ State Bank 
(Tex.Civ.App.) 146 S.W. 
Nethercutt, 45 
53 Am.S.R. 892 


61. Louisville & N. R. Co. v. Earl, 
77 S.H. 638, 139 Ga. 456. 


62. Walker v. Farmers’ & Mer- 
chants’ State Bank of Winters, (Tex. 
Civ.App.) 146 S.W. 312; Fish v. Neth- 


of Winters, 
312; Fish v. 
Pipa, 14 Wash se2s 


ereutt. 45 P. 44, 14 Wash. 582, 53 
Am.S.R. 892. 

638. Shandy v. McDonald, 100 P. 
203, 38 Mont. 393. 

64 Souther v. Hunt, (Tex.Civ. 


App.) 141 S.W. 359. 


65. Rock v. Belmar Contracting 
Co., 252 N.Y.S..468, 141 Misc. 242. 


Hubbell v. Rochester, 8 
Jind; Brown v. Bristol, 1-Cow: 
Yr.) 176; Springer v. Jenkins, 84 P. 
Or. 502. 


Brown v. Bristol, 


Cow. 


1 Cow. (N. 
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ages are recoverable.*® 

[§ 142] (d) Election between Value at Time of 
Conversion and Highest Market Value. Election to 
take the value of the property at the time of the 
conversion or its highest market value hetween con- 
version and verdict need not be pleaded but may be 
made orally in open court.°® An allegation that 
when the property was taken if was of a specified 
value is not an election to claim as the measure of 
damages the property’s value at the time, with in- 
terest, rather than the highest market value between 
the conversion and verdict, without interest.7° 


[§ 143] b. Construction. Rules governing the 
construction of pleadings in eivil actions generally! 
are applicable in determining whether a cause of 
action for conversion or for some other cause of 


2 


action is alleged,*? or in the construction of plead- 
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[§§ 141-144 


[§ 144] c. Amendments. Rules governing’ amend- 
ments of declarations or complaints in eiyil ac- 
tions generally’* apply in actions for conversion.’? 
Amendments adding an allegation of conversion,‘ 
and changing the description of the property,’* are 
permissible. So amendments may be allowed in 
respect of the date** and place’? of the conversion, 
and the value of property,*® and to correct the 
names or descriptions of the parties plaintiff®! or 
defendant;*? amendments by inserting an allega- 
tion of demand,** or correcting allegations of de- 
mand not sufficiently positive and direct,*+ are per- 
missible. And an amendment alleging that the con- 
version was willful and malicious is permissible.** 
An amendment before trial reducing the amount of 
damages claimed is permissible.’ However, as in 
other actions, plaintiff will not be permitted by an 
amendment to introduce an entirely new cause of 


ings charging a conversion." 


68. Springer v. Jenkins, 84 P. 479, 
47 Or. 502. 

69. Potts v. Paxton, 153 P. 957, 171 
Cal. 493. 


70. Funk v. Hendricks, 105 P. 352, 
24 Okl. 337. 


71. See Pleading §§ 104-120. 
72. See cases infra this note. 


[a] Declarations, petitions, or 
complaints held to allege (1) a cause 
of action in trover (Wilkinson vy. 
Moseley, 30 Ala. 562; Nations v. 
Hawkins’ Adm’rs, 11 Ala. 859; Hoowe 
v. Kreling, 28 P. 1042, 93 Cal. 136; 
Comer v. Rome Chevrolet Co., 151 S.E. 
678, 40 Ga.App. 820; Blackwell v. 
Blackwell, 129 P. 173, 88 Kan. 495; 
Reynolds v. Reiss, 81 So. 884, 145 
La. 155; Thomas Mfg. Co. v. Sym- 
onds, 50 N.Y.S. 695, 27 App.Div. 316; 
Madsen v. Madsen, 269 P. 132, 72 Utah 
96; Phillipos v. Mihran, 80 P. 527, 38 
Wash. 402; Hatch vy. Holland, 28 U. 
COlB? -(Ont:) -213),— (2) Yand) not Van 
action of trespass (Hatch v. Holland, 
supra), (3) or trespass on the case 
(Wilkinson v. Moseley, 30 Ala. 562), 
(4) or replevin (Phillipos v. Mihran, 
supra), (5) or on contract (Nations 
v. Hawkins’ Adm’rs, 11 Ala. 859; 
Thomas Mfg. Co. v. Symonds, 50 N. 
Y.S. 695, 27 App.Div. 316), (6) or for 
an accounting (Blackwell v. Black- 
well, 129 P. 173, 88 Kan. 495), (7) or 
to enforce a trust and for an account- 
ing (Hoowe v. Kreling, 28 P. 1042, 93 
Cal. 136), (8) or a cause of action for 
continuing damages occurring during 
the unlawful period of possession 
(Reynolds v. Reiss, 81 So. 884, 145 
La. 155), (9) or charging a bailment 
(Madsen v. Madsen, 269 P. 132, 72 
Utah 96). (10) Allegations held to 
charge a bailment and not a conver- 


sion. Tichenor-Grand Co. v. Wein- 
garten, 116 N.Y.S. 634. 

73. Mattingly v. Houston, 52 So. 
78, 167 Ala. 167; Carter vy. Highth 
Ward Bank, 67 N.Y.S. 300, 33 Misc. 
128. 


[a] Liberal construction.—A com- 
plaint in an action for conversion will 
be construed to allege all that, by 
reasonable intendment, can be implied 
from the facts stated. Decker v. 
Mathews, 12 N.Y. 313. 


{b] Complaint held for conversion 
of checks and drafts, and not for con- 
version of the money received on 
them, or for money had and received. 
Carter v. Highth Ward Bank, 67 N.Y. 
$7300; 33° Mise. 128: 


[ec] Complaint charging act as 
joint act of defendants named.—In 


action.§? 


trover, where two counts showed a 
single trespass, and one a single con- 
version, alleged to have been the act 
of defendants, the wrong complained 
of was charged as the joint act of de- 
fendants. Mattingly v. Houston, 52 
Soi78, 167 Alas 167 


74. See Pleading §§ 656-701. 

75. Conn.—Gregory Point Marine 
R. Co. v. Selleck, 43 Conn. 320. 

Ga.—King v. Wright, 77 Ga. 581; 
Jones v. Greenway, 145 S.E. 892, 39 
Ga.App. 16. 

Ill.—Altes v. Hinckler, 86 Ill. 275, 
85 Am.D. 407. 

Iowa.—France vy. Orvis, 75 N.W. 

0. 

Kan.—PEmporia Nat. Bank v. Lay- 
feth, 64 P. 973, 68 Kan. 17. 


Me.—Nickerson v. Bradbury, 34 A. 


521, 88 Me. 593; Randlette v. Jud- 
kins, 77 Me. 114, 52 Am.R. 747; Lord 
v. Pierce, 33 Me. 350. 

Mich.—Crane Lumber Co. v. Bel- 
lows, 74 N.W. 481, 116 Mich. 304; 
Final v. Backus, 18 Mich. 218. 

Minn.—Adams vy. Castle, 67 N.W. 


637, 64 Minn. 505. 


_ Mo.—Waverly Timber & Iron Co. v. 
St. Louis Cooperage Co., 20 S.W. 566, 
112 Mo. 383; Allen v. McMonagle, 77 
Mo. 478; McDonald v. Mangold, 61 
Mo.App. 291. 

Pa.—Winder v. Northampton Bank, 
2 Pa. 446. 

S.D.—Gillespie v. Evans, 
576, 10 S.D. 234. 


Tex.—Hitson v. Hurt, 101 S.W. 292, 
45 Tex.Civ.App. 360; Worsham v. Vig- 
nal, 37 Siow. 27, 24 Tex,Civ.App. 324 

Wash.—Howard v. Seattle Nat. 
3ank, 88 P. 1040, 39 P. 100, 10 Wash. 
280. 

Wis.—Horneffer v. Duress, 13 Wis. 
603. 

N.B.—Frederick v. Gibson, 37 N.B. 
126. 

76. Word! vi, Pierce? "33. Me. 350! 

7 SINS ov eV Ce hit ee acral eoisaee 
Emporia Nat. Bank vy. Layfeth, 64 P. 
973,763 KWanwolh,, Randlette yo ud= 
kins, 77 Me. 114, 52 Am.R. 747;° Wor- 
sham vi Vignal, 37) Siw. 27,22 Tex 
Civ.App. 324; Hunter v. Hatler, 1 Tex. 
A.Civ.Cas. § 1055. 


{a} Thus (1) anamendment which 
merely corrects the description of the 
property as to brands does not assert 
a new cause of action which would be 
subject to limitations. Worsham v. 
Vignal, 37 S.W. 17, 14 Tex.Civ.App. 


72 N.W. 


And where the action is brought by one 


324. (2) <A petition which alleges a 
conversion of goods may be changed 
by amendment into one for a conver- 
sion of the proceeds thereof. The 
transaction complained of in the peti- 
tion and in the amendment being es- 
sentially the same, to wit, the dep- 
rivation of plaintiff’s interest in the 
property. Emporia Nat. Bank v. Lay- 
eth, “64 “P.x973, 163 cand ao) oN 
pe'ition in a suit for the conversion 
of timber may be amended so as to 
make specific the general averment 
that the timber was cut from certain 
lands by referring to the particular 
portion thereof. Waverly Timber & 
Iron Co. v. St. Louis Cooperage Co., 
20 S.W. 566, 112 Mo. 383. (4) A com- 
plaint for the wrongful conversion of 
a lot of bois d’are balls, alleging the 
value of the balls, may be amended 
by alleging the value of the seed in 
the balls, and conversion of the seed. 
This, it was held, does not change or 
enlarge the demand. Hunter vy. Hat- 
ler, 1 Tex.A.Civ.Cas. § 1055. 

78. Nash v. Adams, 24 Conn. 33: 
Toole v. First Nat. Bank of Americus, 
54 Ga. 497; Crane Lumber Co. v. Be 
lows, 74 N.W. 481, 116 Mich. 304. 

79. Nash v. Adams, 24 Conn. 33. 

go. Altes v. Hinckler, 86 Ill. 275, 
85 Am.D. 407; Horneffer vy. Duress, 13 
Wis. 603. 


[a] Where complaint omits to 
state value of property converted, but 
its value is found on the trial, the de- 
fect in the complaint may be disre- 
garded and the court may order it to 
be amended without cost. Horneffer 
v. Duress, 13 Wis. 603. 

81. Final v. Backus, 18 Mich. 218. 

[a] In action of trover against 
one, charging him, as trustee, etc., 
plaintiff may amend, by striking out 
the words “as trustees, ete.” Max- 
well v. Harrison, 8 Ga. 61, 52 Am.D. 
385. 

82. Rome R. Co. v. Sullivan, 14 Ga. 
PATE 

®3. Hulbert v. Brackett, 36 P. 264, 
8 Wash. 488. 

84. Howard v. Seattle Nat. Bank, 
38 P. 1040, 39 P. 100, 10 Wash. 280. 

85. Wilde v. Hexter, 50 Barb. (N. 
Y.) 448. 

86. Carlyon v. Lannan, 4 Nev. 156. 

87. Ga.—Maxwell v. Harrison, § 
Ga. 61, 52 Am.D. 385. 

Me,—Nickerson v. Bradbury, 34 A. 
521, 88 Me. 593. 

Mo.—Scovill v. Glasner, 79 Mo. 449> 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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having no interest in the property, he will not be 
permitted to amend so as to proceed in his name for 
the use of the owner of the property.*$ 
ments which are wholly unnecessary,*® or which are 
insufficient to remedy the defect sought to be cor- 


rected,?® should not be allowed. 
3 


[§ 145] d. Cure or Waiver of Defects. 
ciencies of a petition or declaration may be sup- 
pled by defendant’s plea or answer,’! or may be 


waived by defendant’s failure to 


trial of the cause as though the proper allegations 
And defects and insufficien- 
cies of the declaration or petition may be cured by 


were in the pleading.®® 


verdict.®4 
[§ 146] 2. Plea or Answer?*®—a. 
At Common Law.®® At common 


Parker v. Rodes, 79 Mo. 88. 

+ Pa.—Winder v. Northampton Bank, 
2 Pa. 446; Tryon v. Miller, 1 Whart. 
11; Keasby v. Donaldson, 2 Browne 
103. 

Tex.—Pridgin v. Strickland, 8 Tex. 
427, 58 Am.D. 124. 

Compare Frederick v. Gibson, 37 
N.B. 126 (where it was held [two 
judges dissenting] that, on argument 
of a motion for new trial, it was 
proper to allow a count for money had 
and received to be added to a count 
in trover). 

[a] Thus (1) an amendment will 
not be permitted which changes the 
cause of action from trover to an ac- 
tion of fraud and deceit (Parker v. 
Rodes, 79 Mo. 88), (2) or to recover 
entirely different property than that 
described in the original declaration 
(Nickerson v. Bradbury, 34 A. 521, 
&8 Me. 593). 

88. Mitchell v. Georgia, etc., -R. 
Co., 36 S.E. 971, 111 Ga, 760, 51 L.R.A. 
622. 

89. Malcolm y. Dobbs, 56 S.E. 622, 
127 Ga. 487. 

90. Carter v. Vinson, 
17 Ga.App.. 469. 

91. Cal.—Daggett v. Gray, 
568, 110 Cal. 169. 

Colo.—Salida Bldg., etc., Assoc. v. 
Davis, 64 P. 1046, 16 Colo.App. 294. 


Ga.—Cowart v. Dees, 67 S.E. 705, 
7 Ga.App. 601. 

Ky.—Louisville & N. R. Co. v. Law- 
son, 11 S.W. 511, 88 Ky. 496. 

Or.—Rosenau v. Syring, 35 P. 844, 
25 Or. 696;. Merrera, v. Parke, 23 P. 
$83, 19 Or. 141. 


Tex.—Ramsey v. Hurley, 
56, 72 Tex. 194. 

[al Description of property. — A 
defendant in trover who admits in his 
answer that he is in possession is es- 
topped from asserting that the de- 
seription of the articles is insufficient 
for identification, especially where the 
articles are not capable of minute and 
specific description. Cowart vy. Dees, 
67 S.E. 705, 7 Ga.App. 601. 


[b] Conversion.—It has been held, 
however, that failure to allege a con- 
version of the goods is cured by an 
“answer which denied that defend- 
ant had converted them. Louisville 
& NR. Co. v. Lawson, 11 S.W. 511, 
88 Ky. 496. 

{c] Demand and refusal.—(1) If 
demand and refusal be necessary, 
failure to allege them is cured by an 
answer setting up ownership of the 
property in defendant. Daggett v. 
Gray, 42 P. 568, 110 Cal. 169; Rosenau 
vy. Syring, 35 P. 844, 25 Or. 386. (2) 
In an action for unlawful conversion, 


87 S.E. 692, 
42 P. 
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So amend- 
by defendant.°* 
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issue in trover is not guilty.°°% It denies all which 
plaintiff, in legal effect, alleges in the declaration, 
namely, property in himself and an uleg@al conversion 


A special plea which amounts to 


the general issue is bad on special demurrer,®* and 


under the general issue it has been said that all 


Tnsuffi- 


demur,°? or by 


defenses may be given in evidence except possibly 
the statute of limitations and release.®® 
a line of authority which repudiates all special pleas 
in trover going to the original cause of action, and 
it has been said that there is no plea in trover but 
a release or not guilty.’ 
ject of a special plea,? and it has been recognized 
that, in addition, the statute of limitations* and a 


There is 


A release is a proper sub- 


former recovery® may be specially pleaded. How- 


In General—(1) 
law the general 


where defendant lawfully acquired 
possession, if the answer admits the 
conversion and justifies the act by 
the assertion that the property was 
held as collateral security and was 
lawfully applied in payment of the 
debt, the failure to allege a demand 
and refusal in the complaint is cured. 
Salida Building & Loan Assoc. v. 
Davis, 64 P. 1046, 16 Colo.App. 294. 


92. Brickley v. Walker, 32 N.W. 
773, 68 Wis. 563. 
93. Smith v. Force, 16 N.W. 704, 


31 Minn. 119. But see Greenthal v. 
Lincoln, 35 A. 266, 67 Conn. 372 (where 
it was held that, where defendant’s 
answer set up no title in him, failure 
to demur thereto, or to object to evi- 
dence of title, was not a waiver of an 
objection to a finding of title in de- 
fendant, based on such evidence). 


[a] Defective allegation of owner- 
ship.—Where the complaint is defec- 
tive because of alleging plaintiff's 
ownership of the property in the pres- 
ent tense, that is, at the time of filing 
the complaint and not at the time of 
the conversion, the defect is waived 
where defendant fails to object to 
the admission of evidence under the 
defective allegation. Smith v. Force, 
16 N.W. 704, 31 Minn. 119. : 


94. Edgerly v. Emerson, 
555, 55 Am.D. 207. 


{a] Describing goods converted in 
schedule annexed to count instead of 
in the count itself is objectionable, 
but the defect is cured by verdict. 
Edgerly v. Emerson, 23 N.H. 555, 55 
Am.D. 207. 

95. Disclaimer as affecting right 
to costs see Costs § 166. 


96. Evidence admissible under 
goneral issue or general denial see in- 
fra §§ 157-167. 


96144. Vaden v. Ellis, 18 Ark. 355; 
Anderson v. Agnew, 20 So. 766, 38 Fla. 


23 N.H. 


30; Hurst v. Cook, 19 Wend. (N.Y.) 
463; 1 Chitty Pleading (16th Am. ed) 
p 653. 


97. Hurst’v. Cook, 19 Wend. (N. 
Y.) 463; A. Greener & Sons v. South- 
erne RYy< COs, 2.90) Savy. Woo.) Loo, Denn. 
486. 

98. Ind.—Coffin v. 
Blackf. 395. 

Me.—Fenalson y. Rackliff, 50 Me. 
362. 

N.Y.—Briggs v. Brown, 3 Hill 87; 
Hurst v. Cook, 19 Wend. 463; Ken- 
nedy v. Strong, 10 Johns. 289. 


Vt.—Turner v. Waldo,’ 40 Vt. 54; 
Spalding v. Preston, 21 Vt. 9, 50 Am. 
D. 68. 


Anderson, 4 


Eng.—Phillips v. Wickes, 3 Bulstr. 
209, 81 Reprint 176; Lynner v. Wood, 
Cro.Car! 157, 79 Reprint 737; Ascue 


ever, it has been recognized by other authorities 
that defendant may admit the property in plain- 


v. Sanderson, Cro.Eliz. 433, 78 Re- 
print 674; Bullock v. Smith, Cro.Eliz. 
174, 78 Reprint 431; Ward v. Blunt, 
Cro.Eliz. 146, 78 Reprint 404; Austin 
v. Austin, Cro.Jac. 319, 79 Reprint 273; 
Mounteagle v. Worcester, 2 Dyer 
121la, 73 Reprint 265; Devoe v. Cori- 
don, 1 Keb. 305, 83 Reprint 961; Bel- 
lamy v. Balthorp, Latch 184, 82 Re- 
print 337; Vandrink v. Archer, 1 Leon. 
221, 74 Reprint 203; Yorke v. Gren- 
augh, 2 Ld.Raym. 866, 92 Reprint 79; 
Hartfort v. Jones, 1 Ld.Raym. 393, 
91 Reprint 1161; Anonymous, Lofft 
323, 98 Reprint 674; Row v. Tompson, 
1 Rolle 397, 81 Reprint 561; Whit- 
taker v. Collet, 1 Rolle 22, 81 Reprint 
299 shu Wied dene WOX sit baeidtes 03. Ole a0 
Reprint 1037; Wingfield v. Stratford, 
I Wils.C.P. 315, 95 Reprint 637. 


Rot eee ae v. Hayes, 4 U.C. 


[a] Sale of goods by order of 
plaintiff.—Where defendant pleaded 
that the goods were sold pursuant to 
the order of plaintiff, such plea is 
bad as amounting to the general is- 
viiee, Matt v. Strong, 10 Johns. (N. 


Generally see Pleading § 327. 


; 99. See Vaden v. Ellis, 18 Ark. 
355. 


ie Hurst v. Cook, 19 Wend. (N.Y.) 
2. Devoe v. Coridon, 1 Keb. 305, 83 


Reprint 961; Yorke v. Grenaugh, 2 
Ld.Raym. 866, 92 Reprint 79; Hart- 
fort v. Jones, 1 Ld.Raym. 393, 91 Re- 
print 1161; Anonymous, Lofft 323, 98 
Reprint 674. 


3. Hurst v. Cook, 19 Wend. (N.Y.) 
463; Allen v. Harris, 2 Lutw. 1537, 
125 Reprint 846. 


4 Vaden v. Ellis, 18 Ark. 
Hurst v. Cook, 19 Wend. (N.Y.) 
Cowper v. Towers, 1 Lutw. 98, 
Reprint 51. 

5. Vaden v. Ellis, 18 Ark. 355 
(dictum); Hurst v. Cook, 19 Wena. 
(N.Y.) 463 (dictum); Cowper v. Tow- 
ers, 1 “Lutw: 98, 125 ‘Reprint 51: 
Lechmere v. Toplady, 1 Show. 146, 2 


Qrr 


Ventr. 169, 86 Reprint 373; Buller 
N.P. p 49. 
[a] Necessity of pleading.—There 


is authority to the effect that to con- 
stitute a bar a former recovery must 
be pleaded specially; although if not 
so pleaded, the judgment is admissi- 
ble in evidence and the jury may still 
find for plaintiff if they think him en- 
titled to recover. Picquet v. McKay, 
2 Blackf. (Ind.) 465. 

Admissibility of judgment under 
eee issue generally see Judgments 
§ 1505. 


Sufficiency of plea see Judgments 
§§ 1497-1502. 
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tiff and the conversion alleged in the declaration 
and justify the conversion,® or plead a special de- 
fense denying cither the property or possession of 
plaintiff or the conversion,’ although it has been 
held that a special plea showing either property out 
of plaintiff or that there was no conversion, or 
showing both facts, would be bad on special demur- 
rer as amounting to the general issue,*® and that a 
special plea denying the conversion, or plaintiff’s 
property,?° or setting up title in defendant!? or in 
a third person,!? or which shows merely a lawful 
receipt of the goods,!* or which relies on the lawful 
detainer of the property for salvage,'* is bad. The 
only legitimate plea, in any of these eases, it has 
been said, is the general issue.t° In any event a 
special plea is good which admits that there once 
was a cause of action and sets up subsequent mat- 
ter in discharge or avoidance.1® <A plea admitting 
the conversion is not sufficient where it pleads facts 
which do not justify it, but merely operate to re- 
duce the damages.*? 


Traverse of immaterial matter. Where the dec- 
laration alleges that defendant sold property of 
plaintiff and converted the money to his own use, a 
plea traversing the conversion of the money to his 


5 Del. 443; Fry 


6. Carey v. Dazey, 
Turner v. Wal- 


v. Baxter, 10 Mo. 302; 
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traversing the sale is bad, as amount- 
ing to the general issue. 


[§§ 146-147 


own use is bad as a traverse of the conversion of 
the money which was not a material allegation in 
the declaration.t’ The fietions of losing and find- 


ing alleged in the declaration are not traversable.'® 


Definiteness and certainty. Rules applicable to 
pleadings in civil actions generally requiring defi- 
niteness and certainty in alleging material facts? 
apply to special pleas in actions for conversion.” ! 
And in a jurisdiction where recovery in assumpsit 
for money had and received for property converted 
is not permissible unless there has been a sale and 
reception of money, a plea in an action for conver- 
sion alleging that plaintiff had previously instituted 
suit in assumpsit against defendant, but which fails 
to allege a sale of the property by defendant be- 
fore the institution of that action, is fatally defec- 
tive.?? 

Duplicity. As in other civil actions,?* the state- 
ment in the same plea of two or more grounds of 
defense renders the plea bad for duplicity.?* 


[§ 147] (2) Under the Codes. The general rules 
applicable to defendant’s pleadings in actions under 
the codes?” are applicable in actions for conversion 


v. Fox, 7 T.R. 391, 101 Reprint 1037). 


Mounteagle 13. Coffin v. Anderson, 4 Blackf. 


do, 40 Vt. 51. 


[a] Admitting conversion.—Such 
a plea must confess and avoid the con- 
version. Coffin v. Anderson, 4 Blackf. 
(Ind.) 395; Howes v. Carver, 7 Iowa 
40155 Rry “vs Baxter, 0°" Mo. 302); 
Briggs Vv. Brown, 3. Hull. (N.Y.) 87; 
Weaver v. Cryer, 12 N.C. 337; Dee v. 
Bacon, Cro.Eliz. 435, 78 Reprint 676; 
Ascue v. Sanderson, Cro.Eliz. 433, 78 
Reprint 674; Agar v. Lisle, Hob. 187, 
80 Reprint 334; Hartfort v. Jones, 1 
Ld.Raym. 393, 31 Reprint 1161; Salter 
v. Butler, Noy 46;~. Hill v. Haukes, 
1 Rolle 44, 81 Reprint SLD: 


7. Carey v. Dazey, 5 Del. 445. 


8. Hurst v. Cook, 19 Wend. (N.Y.) 
463. 


9. Ind.—Coffin v. 
Blackf. 395. 


Me.—Fenlason vy. Rackliff, 50 Me. 
362. 


N.Y.—Hurst v. Cook, 19 Wend. 463, 
469. 


Vt.—Turner v, 
DDe 

Eng.—Mounteagle v. Worcester, 2 
Dyer 121la, 73 Reprint 265; Bisse v. 
Tiler, 1 Rolle 2738, 81 Reprint 484. 
Contra Kynnersley v. Barnard, Cro. 
Eliz. 554, 78 Reprint 800. 


“Anything that shows that the de- 
fendant did not convert the property, 
as against the right of the plaintiff to 
the possession of it, constitutes exact- 
ly the substance and the subject of 
the plea of not guilty, and if it be 
pleaded specially, such plea will 
amount to the general issue.’’ Turner 
vy. Waldo, supra. 


“A special plea showing there never 
was an unlawful conversion of the 
plaintiff's property, or, in other words, 
that he never had any cause of action 


Anderson, 4 


Waldo, 40 Vt. 51, 


was bad in form.’ Hurst v. Cook, 
supra. 
[a] Thus (1) where a declaration 


alleges conversion by a sale, a plea 


v. Worcester, 2 Dyer 121la, 73 Reprint 
265. (2) And a special plea to an 
action for converting bank notes that 
they were received in bank on general 
deposit is bad as showing that there 
was no conversion, a defense admis- 
sible under the plea of not guilty. 
conn v. Anderson, 4 Blackf. (Ind.) 
395. 


10. Coffin v. Anderson, supra; 
Turner v. Waldo, 40 Vt. 51; Lynner v. 
Wood, Cro.Car. 157, 79 Reprint 737; 
Bellamy v. Balthorp, Latch 184, 82 
Reprint sss. Webb Viloxana tl ads be. 
391, 101 Reprint 1037. But see Beall 
v. James Folmar Sons & Co., 26 So. 1, 
122 Ala. 414 (stating that any plea 
putting in issue an allegation of prop- 
erty in plaintiff, whether in form a 
special plea or the general issue, 
is sufficient). Contra Rockford vy. 
Feasor, Cro.Eliz. 262, 78 Reprint 517. 


Liveyelburners Wem Waldo e400) vit, wba 
Lynner vir Wood. CroiGare sL5ie a9 
Reprint 737; Ward v. Blunt, Cro.Bliz. 
146, 78 Reprint 404; Austin vy. Austin, 
Cro.Jac. 319, 79 Reprint 273. But see 
Gunn v. Gillespie, 2 U.C.Q.B. (Ont.) 
124 (holding it was right that defend- 
ant claiming property in the goods by 
purchase from plaintiff should plead 
it specially). 


[a] As, for instance, that defend- 
ant took goods as tithes severed. 
Lynner v. Wood, Cro.Car. 157, 79 Re- 
print 737. 


12. Hurst v. Cook, 19 Wend. (N.Y.) 
463; Ascue v. Samderson, Cro.Eliz. 
433, 78 Reprint 674; Webb v. Fox, 7 
T.R. 391, 101 Reprint 1037. Contra 


Rockwood v. Feasar, Cro.Eliz. 262, 78 
Reprint 517. 


[a] As, for instance (1) a plea of 
a levy by defendant as sheriff on 
plaintiff's goods under*an execution 
against him in favor of a third per- 
son (Ascue y. Sanderson, Cro.Pliz. 433, 
78 Reprint 674), (2) ora plea of plain- 
tiff's bankruptcy which showed title 
out of him and in his assignees (Webb 


(Ind:) 395: 
14. Hartfort v. Jones, 1 Ld.Raym. 
393, 91 Reprint 1161. 


15. Coffin v. Anderson, 4 Blackf. 
(Ind.) 395. 


5 16. Hurst v. Cook, 19 Wend. (N.Y.)} 
63. 
17. Fry v. Baxter, 10 Mo. 302. 


18. Kynnersley v. Barnard, Cro. 


Eliz. 554, 78 Reprint 800. 
19. Carey v. Dazey, 5 Del. 445. 
20. See Pleading § 90. 


21. Jordan v. Emanuel, 52 So. 310, 
167 Ala. 176; Tallassee Falls Mfg. Co. 
ves Nat. Bank, 49 So. 246, 159 Ala. 

[a] Thus (1) a plea interposed to 
a complaint containing a count for 
conversion of two bales of cotton and 
another for conversion of eight bales 
thereof, merely alleging a bill of sale 
by plaintiff to defendant of two bales 
of cotton growing on plaintiff’s land, 
is bad for indefiniteness and uncer- 
tainty, in not identifying those sold 
with those carried away. Jordan v. 
Emanuel, 52 So. 310, 167 So. 176. (2) 
And a plea in trover brought by a 
mortgagee that the proceeds of the 
property were applied to a prior lien 
is demurrable because indefinite as to 
the ownership of the alleged lien, 
Tallassee Falls Mfg. Co. v. First Nat. 
Bank, 49 So. 246, 159 Ala. 315. 


22. Southern R. Co. v. Attalla, 41 
So. 664, 147 Ala. 653. 


23. See Pleading § 252. 


24. Kennedy v. Strong, 10 Johns. 
(N.Y.) 289. 


[a] Thus, where defendant in the 
same plea pleaded specially that the 
goods were sold by order of plaintiff 
and that defendant was discharged 
under the insolvent act, the plea was 
bad for duplicity. jkennedy v. Strong, 
10 Johns. (N.Y.) 2 


25. See Pigeming §§ 197-379. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 147] 


2 


of personal property.?° As in other cases,27 an an- 
swer setting up new matter in defense must contain 
a statement of the facts relied on.?8 An answer is 
not subject to the objection of indefiniteness or 
uncertainty where sufficient is pleaded to render 
the precise nature of the defense apparent.?® While 
facts should not be alleged argumentatively,®° it 
has been held that an answer alleging that the tak- 
ing was with plaintiff’s consent and in pursuance 
of an agreement to do so, although amounting to 
an argumentative denial, is not, for that reason, 
insufficient to withstand a demurrer, if otherwise 
good. 


Answer in confession and avoidance is good if the 
facts alleged are such as to show that there was no 
such wrong as that alleged as the cause of action ;*? 
to constitute such an answer, the cause of action 
must be confessed,’ although it need not be con- 


fessed precisely as alleged, but it is sufficient if the 
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demurrable,*° a defense setting up an exeuse for 
failure to deliver goods to plaintiff is demurrable 
where a general denial is pleaded.*® Where a gen- 
eral denial is pleaded, it is not error to strike pleas 
of special matter tending to show that the alleged 
conversion was not unlawful;?7 or was justifiable.** 
A paragraph of an answer which is merely an argu- 
mentative denial of the conversion alleged, every 
material fact alleged being admissible under a gen- 
eral denial pleaded, is subjest to a motion to strike, 
but is not demurrable under a code which does not 
make argumentativeness a ground for demurrer.*® 


Partial defenses and matter m mitigation. When 
the code so requires, facts relied on as a partial de- 
fense must be expressly so pleaded.49 An answer 
which sets up that a note and mortgage, the conver- 
sion of which was sued for, weve barred by limitations 
alleges matter affecting the amount of damages and 
is bad where the faepeare rot expressly pleaded 


answer confesses a prima facie cause of action.*+* 
Defenses equivalent to, or provable under, general 

denials. In a jurisdiction in which a defense setting 

up new matter provable under a general denial is 


26. See cases infra this note; and 


infra notes 27-43. 


fa] General denial.—An answer 
denying each and every allegation in 
the complaint operates not only asa 
denial of the conversion, but of plain- 
tiff’s title alleged. Robinson v. Frost, 
i4° Barb, “CN-Y:.) 536. 


{[b] Particular answers construed. 
—(1) Where a petition alleges that 
defendant was in possession and de- 
fendant denies that he was in posses- 
sion for the reason that he had paid 
plaintiff in full for the property, and 
where the petition further alleges 
that defendant refused to deliver the 
property, and defendant, in answer, 
alleges that he had a right to refuse 
to deliver such property for the rea- 
son that he did not have any property 
belonging to plaintiff as he had paid 
plaintiff in full therefor, the answer 
will be construed to mean that defend- 
ant had refused to deliver the prop- 
erty in response to a demand and also 
that he had such property and as- 
serted an adverse title dispensing 
with proof of demand. Young v. Dur- 
ham, 84 S.E. 165, 15 Ga.App. 678. (2) 
Where the complaint alleges that de- 
fendants wrongfully took, carried 
away, and converted to their own use 
“certain property,” “the property of 
said plaintiff,’ a denial that at the 
time stated in the complaint ‘or at 
any other time” defendants “wrong- 
fully or otherwise took or carried 
away or converted to their own use” 
the number of articles described in 
the complaint “or any other number, 
the property of said plaintiff as al- 
leged in the complaint or otherwise,’ 
is a sufficient denial of plaintiff's own- 
ership and cannot be construed as 
amounting only to a denial of the tak- 
ing and conversion. Chandler v. De 
Graff, 6 N.W. 611, 27 Minn. 208. 


[ec] Bona fide holder.—An answer 
in an action for the conversion of a 
note, which does not allege that a 
purchase claimed by defendant was 
prior to the maturity of the note, does 
not state facts showing that defend- 
ant was a holder in due course under 
the Negotiable Instruments Law. 
Norton v. Bankers’ Fire Ins. Co. of 
Lincoln, 213 N.W. 515, 115 Neb. 490. 


27. See Pleading § 356. 
2s. See Bryant v. Bryant, 25 N.Y. 


Super. 612, 4 Abb.Pr.N.S. 138. 


[a] Ownership in defendant.—An 
answer which alleges a purchase by 
defendant from plaintiff of the prop- 
erty for the value of which the action 
is brought, with a detailed statement 
of the facts which led to the purchase, 
sets up a good defense and is not de- 
murrable. Mynatt v. Hudson, 17 S.W. 
396, 66 Tex. 66. 


29. Bryant v. Bryant, 25 
Super. 612, 4 Abb.Pr.N.S. 138. 

[a] Acquisition of title—When a 
day certain is averred in the com- 
plaint, it is sufficient for defendant, in 
alleging title in himself, to state that 
he became the owner at or prior to 
such date. Bryant v. Bryant, 25 N.Y. 
Super. 612, 4 Abb.Pr.N.S. 138. 


[b] Allegation of ownership of de- 
fendant ‘‘a long time prior” to plain- 
tiff’s alleged title is not indefinite or 
uncertain Bryant v. Bryant, 25 N.Y. 
Super. 612, 4 Abb.Pr.N.S. 138. 


[ec] Reference from one paragraph 
to another.—In an action for conver- 
sion, an answer which refers to the 
“property mentioned and described in 
the second paragraph in plaintiff’s 
second cause of action” is sufficiently 
definite and not demurrable for want 
of certainty. Spalding v. Allred, 64 P. 
1100, 23 Utah 354. 


30. See Pleading § 89. 


31. Leary v. Moran, 7 N.E. 236, 106 
Ind. 560. 

32. Cooper v. Smith, 21 N.E. 887, 
119 Ind. 313; Bollenburg v. Nixon, 97 
Ind. 106; McFadden v. Schroeder, 29 
N.E. 491, 4 Ind.App. 305. 


[a] Answers in confession and 
avoidance held sufficient.—McFadden 
v. Schroeder, 29 N.E. 491, 4 Ind.App. 
305; Village of Liberty v. Newkirk, 
137 N.Y.S. 494, 77 Mise. 214. 


83. Benham v. Heath, 133 N.E. 179, 
77 Ind.App. 91. 


{a] Plea insufficient within rule.— 
In an action for conversion by ven- 
dees against vendor, who purchased 
land and personalty thereon under a 
contract and took possession of the 
personalty when the original vendor 
executed a deed direct to the vendees, 
allegations in answer that, although 
such personalty was on the premises 
at the time the deed was executed, it 


INGY.= 


as a partial defense + 
required by a co 
ee an indebted 

a charge against the e pec 


“4 gation of damages as 

as to such matter.4t 

intiff to defendant is 

alleged to have been con- 
alloy 

was no S8aken into consideration in 

the saleX0l.the last vendees, amounted 


only to PP: argumentative denial and 
did not -lonfess and avoid the cause 


jn. —Gr 


of actio., stated in the complaint. 
Benham, Heath, 133 N.H. 179, 77 Ind. 
App. 915 

34. Cooper vy. Smith, 21 N.E. 887, 


119 Inde, 313. 
35. Sé> Pleading § 508. 


36. Cleveland, C., C. & St. L. R. Co. 
ip Wriep ts 58 N.E. 559, 25 Ind.App. 


[a]. Thus, under a general denial, 
defendant may justify his failure to 
deliver the property to plaintiff, and 
where defendant answers in two para- 
graphs, the first being a general de- 
nial and the second an admission that 
defendant received the property but 
failed to deliver it to plaintiff, be- 
cause it had been taken out of his 
hands under a writ of replevin, a de- 
murrer to the second paragraph is 
properly sustained. Cleveland, C., C. 
& St. L. R. Co. v. Wright, 58 N.E. 559, 
25 Ind.App. 525. 


eee Gerard v. Jones, 78 Ind. 378, 


38. Gerard v. Jones, supra. 


“From the nature of the complaint, 
which charges the appellants with 
the wrongful conversion of proper ty, 
there can not well be a confession and 
avoidance, and any evidence which 
would tend to justify their appropria- 
tion of the money or property to their 
own uses must be admissible under 
the general issue.” Gerard v. Jones, 


supra. 
39. Ford v. Griffin, 100 Ind. 85. 
40. Thompson v. Halbert, 16 N.E. 


675, 109 N.Y. 329, 21 Abb.N.Cas. 266; 
Wehle v. Butler, 35 N.Y.Super. 1, 12 
Abb.Pr.N.S. 139, 43 How.Pr. 5 [repub- 
lishing 34 N.Y.Super. 215, and aff 61 
N.Y. 245]; Carter v. Highth Ward 
Bank, 67 N.Y.S. 300, 33 Misc. 128. 


[a] Rule applied.—A complaint be- 
ing for the conversion of checks and 
drafts, a purported defense which by 
its terms is only in respect of the 
checks is demurrable, being at most 
a partial defense. Carter v. Eighth 
ae Bank, 67 N.Y.S. 300, 33 Misc. 
128. 


41. Thompson v. 


Halbert, 16 N.E 
675, 109 N. 


Y. 329, 21 Abb.N.Cas. 266. 
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verted, if defendant has wholly made away with 
plaintiff’s property he must, in order to take advan- 
tage of the indebtedness in defense, plead it in miti- 
gation of damages.*? 

Inconsistent defenses. In jurisdictions where the 
rule authorizing detendant to set forth in his an- 
swer as many defenses as he may have is held not 
to authorize the pleading of inconsistent defenses,** 
the pleading of inconsistent defenses in actions of 
conversion is, of course, not permissible. ** 

[§ 148] b. Amended, Supplemental, or Additional 
Picas or Answers. Rules gdverning amendments of 
answers or the filing of supplemental or additional 
pleas or answers In’ civil actions generally*® apply 
in actions for conversion.** ‘Under such rules it 
has been held that: ai plea of the iheral issue may 
be amended by attaé™s-~ Pal notice ; f the defense that 
the property was seins spro we of creditors of 
one who has assign wo ~ , yeberty to plaintiff.47 
An answer may be al ? but Wy 2 as to allege that de- 
fendant had waived: u on by bringing an 
action to recover the idal mat eu of money upon 
an implied contract forefeney had and received ;*8 
and an answer admittithe possession in defendant 
and claiming title in higrsélf may be amended to 
show the interest actug@ claimed.*® An amend- 
ment to the answer whiek Shows no cause of action 
against. plaintiff or any eicfense to his demand is 
properly stricken.°° : 


Supplemental answer. Defendant may plead by 
way of supplemental answer that he acquired title 
to the property in controversy pending suit, such 
fact at least being material and relevant as tend- 
ing in mitigation of damages.°! 


Additional plea. In Florida, where, by rule of 
court, the plea of not guilty raises no issue as to 
plaintiff’s property in the goods,°? where defend- 
ant misapprehending his plea of the general issue 
has failed to file a special plea denying plaintiff’s 
title to the goods, he may be given leave to file 
such plea at the trial even after the close of plain- 
tiffs testimony.*? 


CONVERSION [§§ 147-150 

[§ 149] ce. Admissions. As in other civil ac- 
tions,°* defendant in an action for conversion is 
| bound by the admissions of the plea or answer.’” 


Conversion, A plea or answer may admit the con- 
version by failure properly to take issue on the al- 
legation of conversion in the declaration or com- 
plaint.®° Thus a denial that defendants wrongful- 
ly or unlawfully converted,®* or wrongfully or un- 
lawfully took or withheld,°* the property in question 
admits its conversion; and an answer which merely 
denies a taking “from the possession of plaintiff,” 
and alleges in justification that defendant seized 
the property, then in the possession of a third per- 
son, under a writ of attachment in an action in 
which the latter was defendant, admits the taking.*® 
A justification which admits the taking controls 
a further general denial of ownership and posses- 
sion of the property in plaintiff.°° Where defend- 
ant merely denies a wrongful or unlawful taking 
or withholding, the only issue for trial is the amount 
of damages which plaintiff suffered by such taking 
or withholding.®+ In an action for conversion of a 
note, an admission in the answer “that demand has 
been made upon [defendant] for the delivery of 
said note, and that he has not delivered it,” is not 
an admission of a refusal to deliver.” 


Ownership by plaintiff. Where defendant admits 
in clear and unequivocal terms ownership in plain- 
tiff,°® or in plaintiff’s assignor,®* he is bound there- 
by, and this is so although the ownership of plain- 
tiff is put in issue by the general denial by another 
part of the answeér.®° 

Value. Where defendant denies that the prop- 
erty was of the value alleged, or of greater value 
than a certain less sum named, this amounts to an 
admission that it was worth the less sum named.*® 


[§ 150] 3. Replication or Reply. General rules®™ 
control as to the replication or reply in actions of 
trover or for conversion.°* Thus, where a plea sets 
up matter of exeuse, a replication or traverse de 
injuria is proper;®® and it has also been held that 
this repheation ‘is proper to a plea setting up mat- 


42. Barber v. Motor Investment | Bank of Glencoe vy. Lincoln, 30 N.W.[{[ 58. Proctor v. Irvin, 57 P. 183, 22 
Co., 298 P. 216, 136 Or. 361; Morgan] 449, 36 Minn. 132. Mont. 547. 
v. Johns, 165 P. 369, 84 Or. 557. 45. See Pleading §§ 702-719, 801- 59. Lampsen v. Brander, 11 N.W- 
43. See Pleading § 254. 805, 811 94, 28 Minn. 526. 
44, Zimmerman vy. Lamb, 7 Minn. 46. See cases infra notes 47-53. 60. Lampsen y. Brander, supra. 
421; Derby v. Gallup, 5 Minn. 119. 47. Frankel vy. Coots, 1 N.W. 940, 6l.. Proctor veirvin, Tees wesaws 
fa] Thus (1) a party will not be 41 Mich. 75. Mont. 547. 
permitted to plead a justification and 48. Carroll v. Fethers, 78 N.W. 604, 62. Halbran vy. Gray, 55 N,Y.S. 501, 


102 Wis. 436. 
49, 


also a denial of the possession of 
plaintiff. Zimmerman v. Lamb, 7 
Minn. 421. (2) A plea that the goods 
were the property of a third person 
and that defendant took them on a 
writ against him is ineonsistent with 


Ryan v. Ri 


50. Holland vy. 
561, 147 Ga. 479. 


781, 38 Ga.App. 274. 


25 Misc. 693. 
63. Humpfner vy. D. M. Osborne & 
Co., 50 N.W. 88, 2 S.D. 310. 


64, Fleckenstein v. hss 
son & Co., 40 BP. 8%, 27 Or. 328 


chardson, 143 S.E. 


Lawrence, 94 S.R. Paul- 


a general denial, since the general de- y Aaa anes vastus 65. Bs cae ek v. DY M: Gebers & 

nial puts in issue both the right of | p PEAS RU HOE Oe Mee ee | Gon BU NE Wee B64 a NTS IY 

property in plaintiff and the taking of | °_-)) |. cs ¢ we 

the property by defendant. Derby v. 52. See infra § 158 age Won v, Lannan 4 New. ior 

Gallup, 5 Minn. 119. 58. Robinson v. Hartridge, 13 Fla. 78 Wis. 572, 33 an SR. 422 (where 
[b] Defenses held not inconsistent. | 591. the answer denied that the property 

—Where the complaint sets out the 54, See Pleading § 252. was of any other or greater value 

facts showing title or right to pos- 55. Fleckenstein vy. Inman, Paul-| than the sum named, and the recoy- 

session of money converted, an alle-| gon & Co., 40 P. $7. 97 Or: 328: and| ery was less than the value so stated, 

gation in the answer that the money | cases infra this section. : no further proof of value is neces- 

had been paid to plaintiff is not in- sary). 

consistent with a general denial of 56. Lampsen vy. Brander, 11 N.W. 67. Ss Tending ; 

the allegations of the complaint. This| 94,28 Minn. 526; Proctor y. Irvin, 57 “Seon Bleadine rere a 

fact is not inconsistent with want of | P. 183, 22 Mont. 547; Podlech y. Phe- 68. See cases infra this section. 

right in plaintiff to demand _money,— Jan, 44 P. 838, 138 Utah 338. 69. Nicolls v. Duncan, 11 U.C.Q.B. 

with want of title to it. First Nat. 57. Podlech v. Phelan, supra. (Ont,) 332. i 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 150-151] 


ters in justifieation.7° Under the codes ordinarily,’ ! 
a reply 1s unnecessary where new matter is not set 
and under a statute providing 
that new matter in an answer not pleaded as a part 
deemed controverted 
by the adverse party, as upon a direct denial, plain- 
tuff may, without reply, show that a bill of sale re- 
hed on by defendant in justification has been re- 
Exeept as the eode may otherwise pro- 
vide, new matter in avoidance of the allegations 
of the answer must be specially pleaded and is not 
admissible under a general denial.*4 
purports to be addressed to the entire answer, it 
must be a complete answer to every allegation there- 
And it must not amount to a departure from 


> 


up by the answer ;‘? 


of .a counterclaim is to be 


leased.*° 


of,7> 
the declaration or complaint.*® 


[§ 151] 4. Issues, Proof, and Variance—a. What 
In aecordanece with principles of 
general application elsewhere considered,*? in actions 


Must Be Proved. 


[a] hus a replication de injuria 
to a plea of lien in trover is proper. 
Nicolls v. Duncan, 11 U.C.Q.B. (Ont.) 


a6 
332. 


Generally see Pleading § 411. 


70. Erskine v. Hohnbach, 14 Wall. 
CUES) -643,: 20; id. .745. 


[a] Thus it was held, in an action 
of trespass against a tax collector for 
the seizure and conversion of prop- 
erty, a replication de injuria is proper 
where pleaded in justification of 
seizure of property by him as col- 
lector of internal revenue in enforc- 
ing an assessment made by the as- 
sessor of the district and certified to 
him. Erskine v. Hohnbach, 14 Wall. 
(U.S.) 613, 20 L.Ed. 745. 


71. See Pleading §§ 394, 395. 


72. Dunning v. Choate, 8 OhioDec. 
(Reprint) 316, 7-Cine., Bul. 7, 


7S Janek v. Buzzelli, 134 N.W. 
1124, 148 Wis. 610. 


74 $$McFadden v. 
HY.) 491, 30 NE.) 711, 
Mulliner v. Shumake, (Tex.Civ.App.) 
55 S.W. 983; Geo. R. Dickinson Pa- 
per Co. v. -Mail Pub. Co, (Tex.Civ. 
App.) 32 S.W. 378. 

[a] HBule applied.—(1) Where, in 
an action for the conversion of a ma- 
chine, defendant claimed under a for- 
feiture of the contract of purchase, 
plaintiff, not having pleaded a waiver 
of such forfeiture, was not entitled 
to have the question presented to the 
jury, although there was evidence 
tending to establish it. Mulliner y. 
Shumake, (Tex.Civ.App.) 55 S.W. 983. 
(2) In an action by the purchaser of 
personalty at an execution sale for its 
alleged conversion by one claiming 
under a subsequent trustee’s sale, the 
defense being that the sale was void 
because of the failure of the sheriff 
to seize the property, plaintiff cannot 
show a waiver of seizure by defend- 
ant in execution without an allega- 
tion of such waiver in his pleadings, 
Geo. R. Dickinson Paper Co. v. Mail 
Pub. Co., (Tex.Civ.App.) 32 S.W. 378. 


{[b] Replication setting up new 
matter in avoidance held sufiicient.— 
(1) Where defendant pleads a former 
judgment in an action in which a set- 
off was claimed for the value of the 
property, which is the subject matter 
of the action for conversion, a repli- 
eation alleging that the set-off was 
disallowed because of an unsatisfied 
lien on the property is a good answer 
to the plea. Haas v. Taylor, 2 So. 638, 
80 Ala. 459. (2) Other replications 
setting up new matter held sufficient 
see Hayward v. Thacker, 31 U.C.Q.B. 
(Ont.) 427; Mathers v. Lynch, 27 U. 


Schroeder, 29 N. 
4 Ind.App. 305; 
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Conversion. 
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for conversion, plaintiff must prove every fact es- 
sential to his eause of action if-put in issue.** 

Ownership and right to possession. 
action for conversion, plaintiff must prove property 
in himself, either general or special, and possession 
or the right to possession of the property converted 
at the time of its conversion.’? 
of alleging ownership generally, he sets forth a par- 
ticular title, if is incumbent upon him to prove the 
particular title as alleged,*® as defendant is only 
called upon to look to the pleadings to see what he 
is required to meet.’? 
title only as to certain particulars, the latter need 
not offer evidence as to other particulars.§? 


To sustain an 


And if, instead 


If defendant deny plaintiff’s 


Plaintiff must prove the commission 


of such acts by defendang respecting the property 


C.Q.B. (Ont.) 244. 

[c] Replication setting up new 
matter in avoidance held insufficient. 
—Where, in trover for bills of ex- 
change, defendant pleaded a lien by 
agreement, and plaintiff replies a 
tender, it is necessary to allege that 
the sum tendered was sufficient, other- 
wise the replication is bad on general 
demurrer. It should not be left to 
the court to make the computation. 
Conger v. Hutchinson, 6 U.C.Q.B.O.S. 
(Ont.) 644. 

75. Gerard v. Jones, 78 Ind. 3878. 

{a] Thus, in an action by an ad- 
ministrator for the conversion of 
property belonging to decedent’s es- 
tate, where defendant answered that 
decedent during his lifetime trans- 
ferred and delivered to defendant all 
his personal property, and that before 
his death he had executed a certain 
release to defendant, a reply that the 
release was executed without any con- 
sideration was bad, since it did not 
meet the allegation of the answer as 
to transfer and delivery of the prop- 
erty to defendant. Gerard v. Jones, 
78 -Ind. 378. , 

Necessity that replication or reply 
he complete answer in general see 
Pleading § 409. 

76. Colorado Fuel & Iron Co, v. 
Chappell, 55 P. 606, 12 Colo.App. 385. 

[a] WNeplications or replies not 
constituting departures.—(1) Where 
defendant pleads a settlement as a 
defense, a replication that the settle- 
ment was procured by false repre- 
sentations is not an abandonment or 
variance of the cause of action set 
forth in the complaint and not a de- 
parture. Colorado Fuel & Iron Co. v. 
Chappell, 55 P. 606, 12 Colo.App. 385. 
(2) Where the answer alleged that the 
acts of conversion charged were com- 
mitted by another person without de- 
fendant’s knowledge, a reply, alleging 
that the person who actually convert- 
ed the property assumed to be defend- 
ant’s agent and that defendant after- 
ward ratified his acts, was not a de- 
parture from the cause of action set 
up in the _ petition. McLachlin v. 
Barker, 64 Mo.App. 511. 


77. See Pleading § 1160. 
78. See cases infra this section. 
79. Ala.—Page v. Skinner, 125 So. 


36, 220 Ala. 302; Barksdale v. Strick- 
land & Hazard, 124 So. 234, 220 Ala. 
86; Corbitt v. Reynolds, 68 Ala. 378; 
Elmore v. Simon & Bro., 67 Ala. 526; 
Cotton v. Harris Transfer & Ware- 
house Co., 106 So. 220, 21 Ala.App. 136 
[eert den 106 So. 2238, 214 Ala. 6]. 


Ark.—Anderson vy. Bowles, 44 Ark. 


alleged to have been converted as amounted to a 
repudiation of plaintiff’s title or to an exercise of 
dominion over the property.*? 


Where it is shown 


108. 

Conn.—Gregory Point Marine R. Co. 
Selleck, 43 Conn. 320. 

1l—Union Stock Yard & Transit 
Co. v. Mallory, Son & Zimmerman Co., 
41 N.EB. 888, 157 Ill. 554, 48 Am.S.R. 
241; Maxon v. U.S. Underwriters’ Co., 
246 Tll.App. 385. 

Mich.—Hance v. Tittabawassee 
Boom Co., 38 N.W. 228, 70 Mich. 227. 

N.J.—Corona Kid Co. v. Lichtman, 
86 A. 371, 84 N.J.Law 363. 

N.Y.—Security Bank vy. Gotthoffer, 
P5SUIN GIS.) DS: 

N.D.—Clendening v. Hawk, 79 N.W. 
878, 8 N.D. 419; Parker v. First Nat. 
weer of Lisbon, 54 N.W. 313, 3 N.D. 

le 


Vv. 


Tex.—Willis v. Hudson, 63 Tex. 678; 
Oliver Chilled Plow Works v. Askey, 
(Civi App.) 22. S,W.C2d) 7432 UPFott re 
Flato, (Civ.App.) 244 S.W. 1085. 

Wis.—Horneffer vy. Duress, 13 Wis. 
03. 


“He must show not only a tortious 
conversion of the personal property 
by the defendant, but also that, at the 
time of the alleged conversion, he had 
the right of property, general or spe- 
cial, in the chattels converted, and 
also the possession, or a right to the 
immediate possession thereof.” Un- 
ion Stock Yard & Transit Co. v. Mal- 
lory, Son & Zimmerman Co., 41 N.E. 
888, 157 Ill. 554, 561, 48 Am.S.R. 341. 

80. Gregory Point Marine R. Co. 
v. Selleck, 43 Conn. 320; Trott v. Fla- 
to, (Tex.Civ.App.) 244 S.W. 1085. 

fa] Rule applied.—Where, in tro- 
ver for certain articles belonging to 
the equipment of a vessel, plaintiffs 
alleged a title by virtue of a lien for 
repairs on the vessel, they cannot rest 


upon a mere possessory title, but 
must prove the particular title al- 
leged. Gregory Point Marine R. Co. 
v. Selleck, 43 Conn. 320. 

Si... ‘Trott vi: Plato, (Pex Civ App.) 
244 S.W. 1085. 


82. Sonnentheil v. Texas Guaranty, 
ete., Co., 30 S.W.. 945, 10 Tex.Civ.App. 
2TA. 
| $83. Painter v. Painter, (Mo.App.) 


1124 S.W. 561; Corona Kid Co. v. Licht- 


man, 86 A. 371, 84 N.J.Law 363; South 
Bend Ironworks v. Wagner, (Tex.Civ. 
App.) 74 S.W. 601. 


[a] Thus, where, in an action for 
conversion of property, the evidence 
showed that the property alleged to 
have been converted was sold to de- 
fendant by plaintiff and was not de- 
livered to him as plaintiff's agent, as 
plaintiff contended, plaintiff was not 
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that defendant converted the property to his own 
use, it is not necessary to prove that the taking 
was tortious, although it was so alleged; this aver- 
ment may be treated as surplusage ; RES <cobakel! aks (1neaye 
similarly been held that, where the ‘declaration al- 
leges, and the evidence establishes, a conversion, 
it is not necessary to prove a further allegation that 
plaintiff had lost and defendant had found the prop- 
erty, such statement being surplusage.*> Proof of a 
demand and refusal is only necessary in order to 
furnish evidence of the conversion,®® and it is not 
essential to recovery if a conversion is otherwise 
shown," as, for imstanece, where defendant denies 
plaintiff’s title and sets up ownership and right 
of possession in himself,’ or where an unlawful 
taking is established.8® But where the circumstances 
of themselves do not améunt to an actual conver- 
sion, plaintiff must show a demand and refusal prior 
to the commencement of the action,®® and that at 
the time of the demand and refusal it was within 
defendant’s power to give up the property.®°* As 
elsewhere shown, a wrongful intent on the part of 
defendant is not an element of conversion,®? and, 
therefore, proof of wrongful intent is not neces- 
sary.°? Where two or more persons are sued jointly 
for a conversion, a joint conversion must be proved.®* 


Property converted. Where the action is for the 
conversion of money, if the money be described 
as a specific lump sum of a certain value, the pre- 
cise amount must be proved to have been converted, 
for the sum named is the only descriptive feature of 
the money.®> In trover for a note, where an un- 
necessarily particular description of it is given in 
the declaration, an entire failure of any proof, as 
to such needless averments, will not defeat the ac- 
tion.®® 


Value of property and damages. While, as is else- 
where shown, plaintiff will be entitled to nominal 
damages if an actual conversion is established,°? 
if he seeks to recover more than nominal damages, he 


entitled to recover. South Bend Tron-/1438 Okl. 42. 


works v. Wagner, (Tex.Civ.App.) 74 89. Burnett v. Edw. 
S.W. 601. Inc., 
[b] In Georgia, under Code § 2974, 90. Cutter v. 


it is not necessary’ to prove a conver- 
sion of the property, in an action of 
trover, aS was formerly required, if 
defendant be proved to have been in 
possession when the action was 


Wrecking 
135, 146 “Ma. 


91. Western 


4 P.(2d) 829, 165 Wash. 164. 5. 
Fanning, 2 Iowa 580; 
Western Maryland Dairy v. Maryland 6. 
& raupmont Cos 


Maryland Dairy v. 8. 
Maryland Wrecking & Equipment Co., 


CONVERSION [§§ 151-154 
must prove his damages,°*® and this is true even on 
default.°® Plaintiff must prove the market value of 
the property at the time! and place* of conversion, 
and proof of what plaintiff paid for the property is 
insufficient. Where there is no proof as to the 
value of the property converted, which proof is neces- 
sary to show the amount of damages, there can be 
no recovery.* 

Exemplary damages. To authorize a recovery of 
exemplary damages, plaintiff must introduce eyi- 
dence showing a right thereto; merely alleging that 
the conversion was wrongful and malicious is not 
enough.® 

Justification or excuse for refusing to deliver con- 
stitutes matter of defense to be established by de- 
fendant, after a case of presumptive conversion has 
been made out by evidence of a demand and refusal.® 


[§ 152] b. Conformity of Pleadings and Proof— 
(1) Evidence Admissible under Declaration, Petition, 
or Complaint—(a) In General. In conformity with 
general principles elsewhere stated,’ plaintiff ean- 
not, in an action for conversion, introduce evidence 
to prove another and different cause of action.® 


[§ 153] (b) Description of Property. Under a 
declaration for the conversion of an article, a re- 
covery may be had for the value.of a frame attached 
to it and essential to its use;® but it has been held 
that, under a declaration for a conversion of a 
“trunk containing sundry clothes,” only the value 
of the trunk may be shown.1® And a declaration 
alleging the conversion of boots is not supported 
by proof of a conversion of unfinished boots, in 
process of manufacture.1 


[§ 154] (c) Ownership. Under a general aver- 
ment of ownership of property alleged to have been 
converted, plaintiff may show any interest in the 
property which will support an action for its con- 
version.1?, And it has been held that a deed of 
assignment is admissible to show plaintiff’s right to 


4 J. H. McMahon & Co. v. Winn 
Motor Co., 8 La.App. 775. 


Puckett v. Patton, 
App.) 16 S.W.(2d) 856. 


Garvin v, Luttrell, 10 Humphr. 
(Tenn.) 16. 


7. See Pleading § 1167. 


Ensworth y. Barton, 60 Mo. 511; 
Asadorian y. 


J. Dunnigan, 
(Tex.Civ. 


126 A, 


brought. Mercier v. Mercier, 43 Ga.| 2°": Sayman, (Mo.App.) 283 
393. SUEY, S.W. 507; Gould v. Trask, 10 N.Y.S. 
92. See supra § 7. 619, 57 Hun 589; Pierce v. Barks, 159 


84. Foster Lumber Co. v. Kelly, 58 
Pp. 124, 9 Kan. App. 377. 


@5. Heller v. Fabel, 138 A. 217, 290 
Pa, 43. 

86. Shealy v. Wilder, 127 S.E. 805, 
33 Ga.App. 745; Young v. Durham, 84 
Sim. 165, lb GasApp. 678. 

87. Shealy v. Wilder, 127 S.E. 805, 96. 
83 Ga.App. 745; Young v. Durham, 84 97. Right to 
S.H. 165, 15 Ga.App. 678; Purcell Cot- 
ton Seed Oil Mills v. Bell, 104 S.w. 
944, 7 Ind.T. 717; Motor Exchange v. 
P. (2d) 178, 151 


702, 214 Cal. 7138. 


94. Black 
515, 167 App.Div. 


93. Edwards vy. Jenkins, 7 P.(2d) 


v. Strange, 
j 149; 
Sheldon, 10 Wend. (N.Y.) 654. 

95. Harper vy. Scott, 63 Ill.App. 401. 
Ewell v. Gillis, 14 Me. 72. Bilis 
nominal 
generally see infra § 245, 

98. Duffus v. Bangs, 15 N.Y.S. 
61 Hun 23 [dism 30 N.E. 


P. 323, 60 Okl. 97; Middlebrook Bros. 
Vv; Zapp, 10 SiwWii3s2, v3 Mex: 29. 

[a] Thus (1) in an action for con- 
version, evidence to establish a claim 
on account of money had and received 
by defendant as trustee is not admis- 
sible. _Ensworth v. Barton, 60 Mo. 
(2) And where a bill of particu- 
lars seeks recovery for conversion, 
and on no other ground, admission of 
evidence of breach of warranty by 
defendants is error. Pierce vy, Barks, 
L590 Pa 320,60 Ok ot. 


152) NOY. S. 
Williams v. 


damages 


444, 
66, 131 N.Y. 


Commercial Inv. Co., 3 OF. f ; 
Pater ier sf , 568]; Connoss vy. Meir, 2 E.D.Smith 
Pe ae ROOM GD ET oes eat 9. Patterson v, Dudley, 12 Gray 
Haw. J. Dunnigan, Inc... 4 P.(2d). 829; |. 990 Duifus v. Bangs, 1s Nms..4a4, | (Me ss.) 03/79 Carindstone)) 
165 Wash. 164; Hill’s Garage v. Rice,| 61 Hun 23 [dism 30 N.E. 66, 131 N.Y. 10. Ball v. Patterson, 2 F.Cas.No. 
234 P. 1023, 134 Wash. 101. 568). 818, 1 Cranch GC? 1604: 
1. Speer v. Slakis, 180 Ill.App. 304. 11, Fitzgerald v. Jordan, 11 Allen 


Wecessity of demand see supra §§ 
56-68. 2. 
88. Motor Exchange v. Commercial 
Inv. Co. 3 P.(2d) 178, 151 Okl. 176; | 235. 
Cassity v. First Nat. Bank, 287 P. 392, 3. 


Speer v. Slakis, supra; Waldrop 
v. Goltzman, (Tex.Civ.App.) 202 S.W. ey 


Speer v. Slakis, 180 Ill.App. 304. 


(Mass.) 128. 


Mich. 472. 
Minn.—Jones vy. Rahilly, 16 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Mich.—Harvey v. McAdams, 32 : 
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possession, although the petition alleged that pos- 
session was held under “a chattel mortgage or deed 
of trust” to secure certain debts;!* and that, where 
the complaint, after alleging a mortgage of the goods 
to plaintiff and default thereon, also alleges a de- 
livery of them to plaintiff by the mortgagor in sat- 
isfaction of the mortgage debt, there is no error in 
permitting plaintiff to make proof of his title simply 
as mortgagee.t* So, in an action for conversion of 
a county warrant, an allegation that defendant, with- 
out authority, procured the clerk to issue the war- 
rant to him, was sufficient, in the absence of a motion 
to make more specific, to let in proof as to the method 
used by defendant to procure the elerk to issue the 
warrant to him.*® On the other hand, where plaintiff 
pleads a special title in the property, he cannot in- 
troduce evidence to prove a different title.1® And 
where plaintiffs, suing for the conversion of property, 
claim its entire value, they cannot show, on defend- 
ants’ counterclaiming for the keep of the property 
(an animal), that defendants were part owners.** 
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conversion is sufficient to admit any evidence on 
the trial of issue joined that tends to prove such 
conversion.1® Thus, under an allegation of this 
character, it may be shown that possession of plain- 
tiff’s property was obtained by fraud,'® forgery,°° 
theft,?! conspiracy,?? or collusion between defend- 
ant and a third person,?* or that the property had 
been acquired in a lawful manner and then unlaw- 
fully withheld,?4 or unlawfully sold when so ac- 
quired.2> And a general allegation of conversion 
will permit proof of several or successive conver- 
sions.2* Where the count is a general one, there 
is no rule of law which limits plaintiff’s proof to 
one act of conversion.?7 But where the complaint 
alleges the conversion and sale of property and a 
demand for payment for the same, evidence that 
plaintiff demanded the property which defendant 
refused and claimed as his own is incompetent and 
immaterial and fails to support the pleading.?* 


{§ 156] (e) Damages and Value of Property. As 
elsewhere shown, in order to recover exemplary or 


[§ 155] (d) Conversion. A general averment of 


320. 

Mont.—Reynolds v. Fitzpatrick, 107 
P. 902, 40 Mont. 593. 

N.Y.—Heine vy. Anderson, 9 N.Y.Su- 
per. 318. 

Tex.—Parlin v. Hanson, 53 S.W. 62, 
21 Tex.Civ.App. 401. 


Wis.—Millard v. McDonald Lumber 
Co., 25 N.W. 656, 64 Wis. 626. 


[a] Thus (1) under a_ general 
averment of ownership plaintiff may 
show title by mortgage (Harvey v. 
McAdams, 32 Mich. 472; Reynolds v. 
Fitzpatrick, 107 P. 902, 40 Mont. 593), 
(2) or by bill of sale from the former 
owner (Heine vy. Anderson, 9 N.Y.Su- 
per. 318), (3) or that, as trustee in 
a chattel mortgage thereof executed 
for the benefit of creditors, he was in 
actual possession of the goods at the 
time of their taking (Parlin & Oren- 
dorf v. Hanson, 53 S.W. 62, 21 Tex. 
Civ.App. 401). (4) So, under a com- 
plaint alleging ownership and right 
of possession, plaintiff may show a 
purchase from a former owner who 
had pledged the property, and his re- 
demption of the same by a tender to 
the pledgee, defendant. Jones v. Ra- 
hilly, 16 Minn. 320. (5) And in an ac- 
tion for the conversion of lumber, 
brought against an innocent purchas- 
er of the logs from which the lumber 
was made and which were wrongfully 
cut by his vendor from plaintiff’s 
land, evidence of plaintiff's title to 
the land and of Such cutting is admis- 
sible although the complaint contains 
only a general averment of plaintiffs’ 
ownership of the lumber alleged to 
have been converted. Millard v. Mc- 


Donald Lumber Co., 25 N.W. 656, 64 
Wis. 626. 
[b] Ownership and right of pos- 


sesSion at time of conversion.—In a 
complaint for the conversion of mill 
machinery, dismantling of which com- 
menced October 24 and took some 
time before the machines could be re- 
moved, an allegation of plaintiff’s 
ownership on October 24 is sufficient 
to admit evidence of title when re- 
moved on the 25th. Mansfield v. 
Yates-American Machine Co., 279 P. 
595, 153 Wash. 345. 


Low Roky Scott Grocer Co. v,<.Car- 
ter, (Tex.Civ.App.) 34 S.W. 375, 376 
(“the petition sufficiently identified 
the instrument of conveyance under 
which it was alleged that possession 
of the property was held, and though 
the alleged legal effect of the instru- 
ment may have differed from the 


real legal effect of the conveyance of- 
fered in evidence, as either instru- 
ment would furnish a lawful basis 
for the alleged possession, there was 
no such variance between the allega- 
tions and proof as would have justi- 
fied the exclusion of the evidence’’). 

14. Smith vy. Konst; 7 N.W. 293, 
294, 50 Wis. 360 (“his right to recover 
against any person unlawfully con- 
verting the same, in hostility to his 
rights as mortgagee, was just as per- 
fect as if he had been the absolute 
owner thereof’). 


15. Shelton v. 
522, 167 Ark. 638. 

16. Gregory Point Marine R. Co. v. 
Selleck, 43 Conn. 320. 

[a] Thus, in trover for certain ar- 
ticles belonging to the equipment of 
a vessel, where plaintiffs alleged a 
title by virtue of a lien for repairs on 
the vessel, it was held that, upon the 
trial, they could not rest upon a mere 
possessory title, but must prove the 
particular title alleged. Gregory 
Point Marine R. Co. v. Selleck, 43 
Conn. 320. 

17. Gooch v. Isbell, (Tex.Civ.App.) 
Ti@sSoWVin Oiioe 


18. Cal.—Wendling Lumber Co. v. 
Glenwood Lumber Co., 95 P. 1029, 153 
Cal. 411; Daggett v. Gray, 42 P. 568, 
110 Cal. 169. 

Colo.—Haynes vy. Zang, 244 P. 464, 
79 Colo. 42. 


Mass.—Bacon vy. Hooker, 54 N.E. 
253,173 Mass. 554; Duggan v. Wright, 
32 N.E. 159, 157 Mass. 228. 


Minn.—Johnson y. Gerber, 130 N.W. 
995, 114 Minn. 174. 


Mo.—Ireland vy. Horseman, 
511. 


N.H.—Baron vy. Davis, 4 N.H. 338. 


N.J.—Corona Kid Co. v. Lichtman, 
86 A. 371, 84 N.J.Law 363. 


N.¥.—Schmidt v. Garfield Nat. 
Bank, 19 N.Y.S. 252, 64 Hun 298 [aff 
33 N.B. 1084, 188 N.Y. 681]; Berney 
v. Drexel, 33 Hun 34; Rosenberg v. 
Cohen, 1 N.Y.CityCt. 434. 


Wis.—Johnson vy. Ashland Lumber 
Cor, 45) Wish Ligs 


Compare Lewis vy. Hatton, 26 S.W. 
50, 86 Tex. 533 (a petition alleging, 
in substance, ownership of stock of 
merchandise [describing it], and that 
with it the plaintiff was carrying ona 
business at a house under his control, 
and that in his absence defendant un- 


Landers, 270 S.W. 


65 Mo. 


lawfully took possession of such stock 
and the building, and that defendant 
had converted such goods, etc., giving 
items of damages, is insufficient to 
support evidence that the goods had 
been levied on by a deputy sheriff 
under process against another person, 
and that defendant was the sheriff). 


“The allegation that the defendant 


{has converted the plaintiff's prop- 


erty to his own uSe is not an allega- 
tion of a conclusion of law, but of 


a fact which may be described as 
composite, and it allows evidence to 
be introduced of all such unjustified 
dealing with the property named as 
may tend to show a wrongful taking 
and disposal of it to the prejudice of 
the plaintiff's rights.” Duggan v. 
NARS SN 382 N.E. 159, 157 Mass. 228, 


19. Corona Kid Co. v. Lichtman, 
86 A. 371, 84 N.J.Law 363; Rosenberg 
v. Cohen, 1 N.Y.CityCt. 434. But see 
Virginia Timber, etc., Co. v. Glenwood 
Lumber Co., 90 P. 48, 5 Cal.App. 256 
(plaintiff, having sold lumber to a 
third person, who transferred it to de- 
fendant, in an action against defend- 
ant for its conversion, plaintiff could 
not show that the sale to the third 
person was obtained through his 
fraud, the alleged fraud not having 
been pleaded). 

20. Schmidt v. Garfield Nat. Bank, 
19 N.Y.S. 252, 64 Hun 298 [aff 33 N.E. 
1084, 188 N.Y. 631]. 

21. Corona Kid Co, v. Lichtman, 86 
Anvil, Sf) Ni dluawe 36s. 5 

22. Corona Kid Co. vy. Lichtman, 
supra. 


23. Corona Kid Co. v. Lichtman, 
supra. 
24. Johnson vy. Gerber, 130 N.W. 


995, 114 Minn. 174; Corona Kid Co. v. 
Lichtman, 86 A. 371, 84 N.J.Law 363. 


25. Johnson v. Gerber, 130 N.W. 
995, 114 Minn. 174. 


26. Wilson v. Hoffman, 123 F. 984 
[rev on other grounds 130 F. 694, 65 


C.C.A. 14]; Bacon vy. Hooker, 54 N.B. 
253, 173 Mass. 554; Barron y. Davis, 
4 N.H, 338. 


“It is common in trover to show 
different acts of conversion at differ- 
ent times.” Jones v. Sinclair, 2 N.H. 
3119, 821; 9) Am. D. (75: 


27. Bacon v. Hooker, 54 N.E. 253, 
173 Mass. 554. 


28. Hereford v. Pusch, 68 P. 547, 8 
Ariz, 76. 
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punitive damages,?® or special damages,’? such dam- 
ages must be specially pleaded in actions for con- 
version; if this is not done plaintiff is not entitled 
to introduce evidence to establish exemplary or puni- 
tive damages,®! or special damages.** On the other 
hand, evidence of loss of rental and loss of oppor- 
tunity to sell, being alleged as special elements of 
damage in a declaration in trover for an article which 
was returned to plaintiff, is admissible as a proper 
subject of consideration in the assessment of dam- 
ages.33 

Value. An allegation that property was of a cer- 
tain value warrants proof of either the market or 
intrinsic value at the time and place of conversion.** 
Where the property converted was kept for use and 
not for sale, it is not necessary to allege that it had 
no market value as a condition to the right to intro- 
duce evidence of actual value.?® Where the com- 
plaint asks for the cash market value of the prop- 
erty converted, evidence of its value as junk is not 
admissible.°° 

[§ 157] (2) Evidence Admissible under General 
Issue or General Denial—(a) In General. Unless 
it is otherwise provided by statute or rule of court,** 


29. See supra § 141. in issue every 
30. See supra § i40. 
31. Garber v. Bradbury, 209 P. 477, 


106 Or. 490. 

{a] Thus, where there was nothing 
in the complaint to authorize any’ 
measure of damages other than the 
value of the crops converted, it was 


213 Ala. 89; 
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matter of defense 
which might be specially pleaded in 
bar, except a release, and that there 
can be no necessity for encumbering 
the record with special pleas. 
van v. Miller, 140 So. 606, 224 Ala. 395; 
First Nat. Bank v. Burnett, 104 So. 17, 
Windham v. Wilson, 98 
So. 15, 210 Ala. 330; American Bottle 


under a plea of the general issue or gencral denial, 


defendant may introduce any competent evidence 
controverting any fact which plaintiff is required to 
prove, in order to establish his cause of action.®* 
And it has been said that the plea of the genera! 
issue puts in issue every matter which can be plead- 
ed in bar except a release and the statutes of limita- 
tions,*® although as subsequently shown, this state- 
ment has not met universal acceptanece.*® <A gen- 
eral denial puts in issue only the facts alleged in the 
complaint.*! 


In trover against two defendants, as copartners, 
under a plea of not guilty interposed by both, either 
defendant can introduce any competent evidence 
tending to show his nonliability.*? 


[§ 158] (b) Property and Right to Possession— 
aa. In General. Except where it is otherwise pro- 
vided by statute or rule of court,*? it has almost 
universally been held that the plea of the general 
issue or general denial puts in issue plaintiff’s owner- 
ship of the property and right to possession and 
permits defendant to introduce any competent evi- 
dence which will overcome such allegations;*+ al- 


Wim. IV, Pleadings in Particular Ac- 
tions IV par 1. Under this rule the 
plea of “not guilty’ operates as a de- 
nial of the conversion only, and not 
of plaintiff's title. Robinson v. Frost, 
14 Barb. (ON. Y.)) 5363 81 "Chitty Pip 
530; 3 Stephens N. P. p 2698. 


{b] In Florida, under rule of court 
(Cir.Ct. Com. Rules, rule 75), 


Sulli- 


[§§ 156-158. 


error to admit plaintiff's testimony as 
to his need of milk for a child, and 
as to defendant’s wealth, introduced 
for the purpose of inducing the jury 
to inflict punitive damages. Garber 
vy. Bradbury, 209 P. 477, 106 Or. 490. 

32. Ross v. Malone, 12 So. 182, 97 
Ala. 529; Smith & Egge Mfg. Co. v. 
Webster, 86 A. 763, 87 Conn. 74. 

[a] Complaint held sufficient to 
authorize admission of special dam- 
ages.—Smith & Egge Mfg. Co. v. 
Webster, 86 A. 763, 87 Conn. 74. 

33. Lyman v. James, 89 A. 932, 87 
Vt. 486. fs 

34. Foster v. Balderez, (Tex.Civ. 
App.) 32 S.W.(2d) 875. 

@5. Kimball v. Betts, 169 P. 849, 99 
Wash. 348. - 

36. Southern Round Bale Press Co. 
v. Behrend, (Tex.Civ.App.) 257 S.W. 
655. 

37. See infra §§ 158, 159. 

8s. Ontario Bank v. New Jersey 
Steamboat Co., 59 N.Y. 510; Nolan v. 
Mathis, 295 P. 801, 147 Okl. 155; Man- 
ning v. Maytubby, 141 P. 781, 42 Okl. 
414. And see generally Evidence §§ 
1177, 1182. 

“The evidence on such an issue, so 
long as it is confined to the original 
eause of action, comes literally within 
the scope of the pleadings.” Hurst v. 
Cook, 19 Wend. (N.Y.) 463, 469. 

29. Ark.—Vaden y. Ellis, 18 
Boo 7 

Ky.—Graham v. Warner’s Ex’rs, 3 
Dana 146,°28 Am.D. 65. 


N.Y.—Robinson y. Frost, 14 Barb. 
6 


Ark. 


536. 


Tenn.—Pemberton v. Smith, 3 Head 
18. 

Vt.—Turner v. Waldo, 40 Vt. 51. 

[a] In Alabama it has long been 
a rule of pleading that, in an action 
of trover, the plea of not guilty puts 


Co. v. Finney, 82 So. 106, 203 Ala. 92; 
Ryan v. Young, 41 So. 954, 147 Ala, 
660; Barrett v. City of Mobile, 30 So. 
36, 129 Ala. 179, 87 Am.S.R. 54; Mor- 
ris iv. ‘Hall, 41 Ala: 510%;-Heaton: wv. 
Slaten, (App.) 141 So. 267; J.T. Camp 
Transfer & Warehouse Co. v. Bonham, 
64 So. 649, 10 Ala.App. 258. 


{b] Statutes of limitations are not 
admissible under a plea of the gen- 
eral issue, but to be available must be 
specially pleaded. Jones v. Dugan, 
12 S.C.L. 428. 


40. See infra §§ 159, 162, 163, 164, 
160. 

41. Johnson v. Oswald, 38 N.W. 
630, 38 Minn. 550, 8 Am.S.R. 698. 

[a] Thus, if the complaint, in- 


stead of alleging plaintiff's title, al- 
leges the facts through which it was 
derived, a general denial would en- 
able defendant only to disprove those 
facts, but, not to prove other facts 
to vary their legal effect. Fraud 
could not be proved without pleading 
it. Johnson y. Oswald, 38 N.W. 630, 
38 Minn. 550, 8 Am.S.R. 698. 


42. Shaw v. Saunders, 85 So. 162, 
79 Fla. 846; Peacock vy. Feaster, 40 
So. ‘74, 51 Mla. 269. 


43. See cases infra this section. 


[a] In Bngland prior to the adop- 
tion of the Hilary rules “not guilty” 
was a common plea. But by virtue of 
St. 3 & 4 Wm. IV c 42 § 1, which pro- 
vided that the judges of the superior 
courts of law at Westminster might 
alter the system of pleading, the fol- 
lowing rule relating to trover was 
adopted: “In actions on the case, the 
plea of not guilty shall operate as a 
denial only of the breach of duty or 
wrongful act alleged to have been 
committed by the defendant, and not 
of the facts stated in the induce- 
ment, and no other defence than such 
denial shall be admissible under that 
plea.” Reg. Gen. Hilary Term, 4 


which is a copy of the Hilary rules, 
the plea of not guilty raises no issue 
as to plaintiff's property in the goods 
alleged to have been converted, but 
eperates only as a denial that defend- 
ant committed the wrong, that is, that 
he took and converted the goods to his 
own use. Anderson vy. Agnew, 20 So. 
766, 38 Fla. 30; Stewart v. Mills, 18 
Fla. 57; Robinson v. Hartridge, 13 
Blas 501: 


{c]| In Iowa, under the system of 
pleading inaugurated by the code, 
there is, strictly speaking, no general 
issue. The defense relied on must 
be pleaded. If reliance is placed on 
the fact that defendant did not com- 
mit the grievances complained of, a 
denial of the facts alleged is suffi- 
cient. If, however, the defense is 
that the property did not belong to 
plaintiff, but belonged to defendant, 
the answer must set up these facts, 
before defendant can be allowed to 


prove them on the trial. Dyson vy. 
Ream, 9 Iowa 51). 
44, Ala.—Sullivan vy. Miller, 140 


So. 606, 224 Ala, 395; Fields v. Brice, 
18 So. 742, 108 Ala. 582; Home Sup- 
ply Co. v. Almon, 81 So. 179, 17 Ala. 
Apps es 


Cal.—Pico v. Kalisher, 55 Cal. 153. 


Colo.—Thomas vy. Seloom, 250 P. 
381, 80 Colo. 189. Contra Omaha, ete., 
Smelting, ete., Co, v. Tabor, 21 P. 925, 
Sage 41, 16 Am.S.R. 185, 5 L.R.A. 

odo. 


Del.—Carey v. Dazey, 5 Del. 445. 


Ind.—Coffin v. Anderson, 4 Blackf. 
395; Swope v. Paul, 31 N.E. 42, 4 Ind, 
App. 463. 


Kan.—Kerwood_ v. Ayres, 53 P. 1384, 
59 Kan, 348; Campbell v. Meyer 
Brothers Drug Co., 54 BP. 287, 7 Kan, 
App. 501, 


Me.—Willett v. Clark, 67 A. 566, 103 
Me. 22. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 158-160] 


_ though there is some authority to the contrary.45 


[§ 159] bb. Title in Defendant or Third Person. 
Except where it is otherwise provided by rule of 
court or statute,*® it has very generally been held, 
in accordanee with the prevailing view expressed in 
the preceding section, that under a plea of the gen- 
eral issue or a general denial defendant may show 
title in himself or a third person;** although in- 


Mich.—Eureka Iron & Steel Works 
v. Bresnahan, 33 N.W. 834, 66 Mich. 
489; Ribble v. Lawrence, 17 N.W. 60, 
51 Mich. 569; Hart v. Hart, 12 N.W. 
53, 48 Mich. 175. 

‘Minn.—Johnson v. Oswald, 38 N.W. 
630, 38 Minn. 550, 8 Am.S.R. 698; Me- 
Clelland v. Nichols, 24 Minn. 176; 
Jones v. Rahilly, 16 Minn. 320. 

Miss.—Alliance Trust Co. v. Nettle- 
ton Hardwood Co., 21 So. 396, 74 Miss. 
584, 60 Am.S.R.. 531, 36 L.R.A. 155. 

Mo.—Summers v. Baker, 139 S.W. 
226, 158 Mo.App. 666; Kirk v. Kane, 
87 Mo.App. 274; Thomas v. Ramsey, 
47 Mo.App. 84. 

N.M.—Southern Car Mfg., ete., Co. 
Yar weaener, 89° P: 259; 14 NIM,. (195; 
Pryor v; Portsmouth Cattle Co., 27 P. 


327, 6 N.M. 44. 
N.Y.—Robinson v. Frost, 14 Barb. 
5386; Schoenrock v. Farley, 49 N.Y. 


Super. 302; Brevoort v. Brevoort, 40 
N.Y.Super. 211; Cook v. Howard, 13 


Johns. 276; Schermerhorn v. Van 
Volkenburgh, 11 Johns. 529; Hurst v. 
Cook, 19 Wend. 463. 

N.C.—Vinson vy. Knight, 48 S.E. 


891, 137 N.C. 408. 

N.D.—Heiszler v. Beddow, 135 N. 
W. 660, 23 N.D. 34. 

Okl.—Manning v. Maytubby, 141 P. 
781, 42 Okl. 414; Hopkins v. Dipert, 
69 P. 8838, 11 Okl. 630; Robinson v. 
Peru Plow & Wheel Co., 31 P. 988, 1 
Okl. 140. 

Pa.—Blakey v. Douglas, 6 A. 398; 
Sylvester v. Girard, 4 Rawle 185; 
Miller vy. Knapp, 26 Wkly.N.C. 29. 

Tex.—Crane v. McGuire, (Civ.App.) 


~64 S.W. 942. 
Wash.—Cascade Finance Co, v. 
Commercial Securities Corporation, 


260 P. 251, 145 Wash. 372. 
is.—Phcenix Mut. L. Ins. Co. v. 


WwW 
- Walrath, 10 N.W. 151, 53 Wis. 669. 


N.B.—Prescott v. Moore, 29 N.B. 
295 (dictum of two judges). 

45. See Krewson & Co. v. Purdom, 
11 P. 281, 13 Or. 563 (where the court 
said that it was not prepared to say 
whether title in a ‘third person could 
be shown under a formal denial of 
plaintiff's allegation of ownership). 


46. See cases infra this note. 


[a] In England, as elsewhere 
shown under the Hilary rules (1) the 
plea of not guilty operates as a denial 
of the conversion only, and not of 
plaintiff’s title. See supra § 158. (2) 
Accordingly, defendant cannot show 
title in himself under the plea of not 
guilty. Barton v. Brown, 5 M.&W. 
998, 151 Reprint 127. (38) For rule 
under early English decisions decid- 
ed before the passage of the Hilary 
rules see cases infra note 47. 

47. Colo.—Thomas v. Seloom, 250 
P. 381, 80 Colo. 189. Contra Omaha 
& Grant Smelting & Refining Co. v. 
Tabor, 21 P. 925, 18 Colo. 41, 16 Am.S. 
R. 185, 5 L.R.A. 236 (a decision not 
noticed in Thomas y. Seloom, supra, 
and holding that, in an action for the 
conversion of ore taken from plain- 
tiffs’ mine, justification not being 
pleaded, evidence of title in a third 
person is inadmissible). 

Me.—Willett v. Clark, 67 A. 566, 103 
Me. 22. 
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Mich.—fureka Iron, ete., Works v. 
Bresnahan, 33 N.W. 834, 66 Mich. 489; 


Hart v. Hart, 12 N.W. 33, 48 Mich. 
pe Bp Stephenson vy. Little, 10 Mich. 
4338. 

Minn.—Johnson vy. Oswald, 38 N. 


W,.. 630; 38 Minn. 550, 8 Am.S.R. 698. 


Mo.—Thomas v. Ramsey, 47 Mo. 
App. 84. 

N.Y.—Simar v. Shea, 73 _N.E. 1132, 
180 N.Y. 558; Byrne v. Weidenfeld, 
QS AN. Wis. 4d, 13) Apprbive aoe Ren 
BHyck v. Denison, 91 N.Y.S. 169, 99 
App.Div. 106; Schoenrock vy. Farley, 
49 N.Y.Super. 302; Brevoort v. Bre- 
voort, 40 N.Y.Super. 211; Davis -v. 
Hoppock, 13 N.Y.Super.. 254; Mc- 
Laughlin» vs Harriot,. 35, N.Y.S. 684, 
14 Misc. 343. But see Vogel v. Banks, 
70 N.Y.S. 1010, 60 App.Div. 459; Edg- 
erly v. Bush, 16 Hun 80 [aff 81 N.Y. 
L992 

N.C.—Vinson y. Knight, 49 S.E. 891, 
LST NGCe 40:88 

N.D.—Heiszler v. Beddow, 135 N.W. 
660, 23 N.D. 34. 

Okl.—Manning v. Maytubby, 141 P. 
781, 42 Okl. 414; Hopkins v. Dipert, 69 
P. 883, 11 Okl. 630; Robinson v. Peru 
Plow, etc., Co., 31 P. 988, 1 Okl. 140. 

Pa.—Knapp v. Miller, 19 A. 555, 133 
Pa. 275; Sylvester v. Girard, 4 Rawle 
185; Blakey v. Douglas, 6 A. 398, 3 
Pa.Cas. 495. 

4 Tenn.—Pemberton v. Smith, 3 Head 
(5 

Tex.—Citizens’ Loan Inv, Co. v. 
Young, (Civ.App.) 247 S.W. 662; 
Crane v. McGuire, (Civ.App.) 64 S.W. 
942; Parlin, ete., Co. v. Hanson, 53 
S.W. 62, 21 Tex.Civ.App. 401. Contra 
Bassham_ vy. Robertson, (Tex.Civ. 
App.) 154 S.W. 1065; Keating Im- 
plement & Machine Co, v. Terre Haute 
Carriage & Buggy Co., 32 S.W. 556, 11 
Tex.Civ.App. 216 (both holding that 
title in a stranger could not be shown 
under the general denial). 

Eng.—Ascue v. Sanderson, Cro.Pliz. 
433, 78 Reprint 674; Blainfield v. 
March? Salk... 285, 91. Reprint.252; 
Dawes v. Peck, 8 T.R. 330, 101 Re- 
print 1417. 

Can.—McLean y. Hannon, 3 Can.8S. 
C. 706; Moore v. Prescott, 10 Can.L. 
T.Oce-Notes 195... 

Contra Gunn v. Gillespie, 2 U.C.Q. 
(Ont.) 124. 


“TInder the general issue the de- 
fendant may prove by any competent 
evidence that the: title to the goods 
was in himself, either absolutely as 
general owner, or Specially as bailee, 
or by way of lien.” Eureka Iron & 
Steel Works v. Bresnahan, 33 N.W. 

34, 66 Mich. 489, 493. 


[a] Thus (1) under the general 
denial defendant may show that the 
property alleged to have been con- 
verted was a gift inter vivos to de- 
fendant (Manning v. Maytubby, 141 
P. 781, 42 Okl. 414), (2) or that it was 
received by him in payment of a debt 
(Heiszler v. Beddow, 135 N.W. 660, 23 
N.D. 34). (3) And he is entitled to 
show ownership of the property in- 
volved by virtue of a mortgage, with- 
out specially pleading the same. 
Crane v. McGuire, (Tex.Civ.App.) 64 
S.W. 942. (4) So, where the answer 
is a general denial, defendant may 


B. 


CONVERSION 


— 
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timations to the contrary are found in the decision 
of some jurisdictions.4% 


[§ 160] cc, Fraud or Usury in Acquisition of 


The general rule recognized by the 


weight of authority is that, under the general issue 
ov general denial, defendant may show that plain- 
tiffs acquisition of title or ownership of the prop- 
erty alleged to have been converted was fraudulent,*°® 


prove as a defense the execution of 
a bill of sale of such property to him 
by plaintiff, and of an instrument by 
him agreeing that such bill of sale 
Shall be void on payment of rent, 
ete., and a sale by him thereunder. 
Schoenrock v. Farley, 49 N.Y.Super. 
802. (5) And under a plea of not 
guilty, defendant in an action of tro- 
ver for hogs may show that the title 
to the hogs was vested in him by a 
regular proceeding before a justice 
of the peace, under the act of 1705, 
relative to swine suffered to run at 
large. Knapp v. Miller, 19 A. 555, 
Lee aeios 

[b] Sffect of court rule.—A court 
rule requiring notice of affirmative 
defenses relied on to defeat or avoid 
the legal effect of the cause of action 
set forth by plaintiff does not apply 
to actions of trover where the decla- 
ration does not allege plaintiff's 
source of title, and under the general 
issue defendant may show title in a 
third person without giving notice 


thereof if the declaration does not 
show plaintiff's source of title. Heil- 
wig v. Nybeck, 146 N.W. 141, 179 
Mich. 292, Ann.Cas.1915D 356; Wil- 
liams v. Brown, 100 N.W: 786, 137 
Mich. 569. 

48. Sargent v. Sturm, 23 Cal. 359, 


83 Am.D. 118 (where it was said that, 
where the answer simply denies the 
allegations of the complaint without 
alleging any right of possession in 
defendant, it was doubtful whether 
defendant was entitled to prove that 
the property had been sold to him 


by a Sheriff under execution); Krew- 
son <&)Co: vv. Purdome 1122s is 
Or. 563 (where it was said to be 


doubtful whether title in a third per- 
son could be proved under a mere de- 
nial of plaintiff's allegation of title). 


49. Kan.—Kerwood v. Ayres, 53 
P. 134, 59 Kan. 343; Campbell v. Mey- 
or Bros’ DriieiCo.-b4 Parsi, en iwcans 
App. 501. 

Ky.—Graham v. Warner’s Ex’rs, 3 
Dana 146, 28 Am.D. 65. 


Mich.—Eureka Iron, ete., Works v. 
Bresnahan, 33 N.W. 834, 66 Mich. 489. 


Minn.—Johnson v. Oswald, 38 N 
W. 630, 38 Minn. 550, 8 Am.S.R. 698. 


Mo.—Hardwick v. Cox, 50 Mo.App. 
ave Thomas v. Ramsey, 47 Mo.App. 


[a] Thus (1) in an action of tro- 
ver by a mortgagee for chattel mort- 
gaged property seized at the suit of 
attaching creditors of the mortgagor, 
the mortgage may be shown to be 
fraudulent under the general issue. 
Hureka Iron & Steel Works v. Bresna- 
han, 33 N.W. 834, 66 Mich. 489. (2) 
In an action for the wrongful taking 
and conversion of a stock of goods, 
evidence is admissible under a gener- 
al denial to show that the mortgage 
under which plaintiff claimed was 
fraudulent and void as to the mortga- 
gor’s creditors. Hardwick v. Cox, 50 
Mo.App. 509. (3) Where the obligor 
in a note casually got possession of it, 
and refused to give it up, and the 
obligee brought trover as for an un- 
lawful conversion, defendant may 
prove, under the general issue, that 
the note was obtained from him by 
fraud, and may thus defeat the ac- 
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the rule being subject to the limitation that if plain- 
tiff sets out the source of his title, fraud in the 
acquisition thereof cannot be shown without plead- 
ing it,°° or giving notice that defendant intends 
to attack the title for fraud by attaching such no- 
tice to the plea of the general issues.°? 
hand, in some jurisdictions it is held that fraud in 
the acquisition of title by plaintiff of the property 
alleced to have been converted cannot be shown 
unless specially pleaded ;*? and in other jurisdictions 
the decisions on this question are apparently not 


in harmony.* 


Usury. It has been held that, whenever plaintiff 
seeks to show title in himself by deed or other writ- 
ing, defendant may show that it is void for usury 
without filing a plea to that effect, especially where 
the instrument relied on is not set out in the declara- 
tion and defendant could not know or anticipate by 
what means plaintiff expected to prove his title.®* 


tion. Graham v. Warner’s Ex’rs, 3 
Dana (Ky.) 146, 28 Am.D. 65. 
50. Johnson v. Oswald, 38 N.W. 


630, 38 Minn. 550, 8 Am.S.R. 698. 


[a] Thus, if the complaint alleges 
the facts through which plaintiff’s ti- 
tle was derived, a general denial 
would enable defendants only to dis- 
prove those facts, but not to prove 
other facts to vary their legal effect. 
In such case the fraud could not have 
been proved without pleading it. 
Johnson vy. Oswald, 38 N.W. 630, 38 
Minn. 550, 8 Am.S.R. 698. 

51. Eureka Iron & Steel Works v. 
Bresnahan, 33 N.W. 834, 66 Mich. 489. 


52. Kerrick v. Mitchell, 24 N.W. 
151, 26 N.W. 434, 68 Iowa 273; Miller 
v. Hirschberg, 40 P. 506, 27 Or. 522; 
Keating Implement & Machine Co. v. 
Terre Haute Carriage & Buggy Co., 
32 S.W. 556, 11 Tex.Civ.App. 216. 

53. See cases infra this note. 

[a] In Georgia (1) it was held in 
one decision that, whenever plaintiff 
seeks to show title in himself by deed 
or other writing, defendant may show 
that it is void for fraud without filing 
a plea to that effect, especially where 
the instrument relied on is not set 
out in the declaration. Jaques v. 
Stewart, 6 S.E. 815, 81 Ga. 81. (2) 
And, on the other hand, it was held 
in another decision that, in an action 
of trover for collaterals which had 
been pledged to plaintiff by defendant 
to secure a debt due to the former 
by the latter, and which defendant 
had subsequently converted to his 
own use, there was no error in reject- 
ing the evidence offered to prove 
fraud in procuring the collaterals, in 
the absence of a plea alleging fraud. 
In this case it did not appear whether 
the complaint set out the sources of 
plaintiff's title or not. Bell v. G. Ober 
& Sons Co., 23 S.B. 214, 96 Ga. 214. 


[b] In New York (1) it was held 
in one decision that, in an action for 
an alleged wrongful taking and con- 
version of chattels, where plaintiff 
claimed title to the chattels by virtue 
of a bill of sale by her husband to M, 
and another bill of sale thereof by the 
latter to her, evidence that such bills 
of sale were a sham and fraudulent, 
and that there was really no sale and 
delivery, may be admitted under a 
general denial. Tum Suden v. Jur- 
gens, 66 N.Y.S. 452, 82 Mise. 660. (2) 
In another that defendant cannot 
show under the general denial that 
bill of sale under which plaintiffs 
elaimed title was in fraud of credi- 
tors. Boyle v. Williams, 20 N.Y.S. 


TROVER AND 


On the other 


727, 1 Mise. 112. (3) And in another 
that, when a vendor is sued in trover 
by the vendee for retaking a part of 
the goods sold, he must plead his 
right of rescission of the contract of 
sale on the ground that he had been 
induced to enter into it by fraud in 
order to avail himself of this fact as 
a defense. McLeod v. Maloney, 3 N. 
Y.S. 517, 51 Hun 6386 [aff 24 N.E. 1099, 
121 N.Y. 698]. 

54 Jaques v. Stewart, 6 S.E. 815, 
81 Ga. 81. 

55. U.S.—Coolidge v. Guthrie, 6 F. 
Cas.No. 3,185, 1 Flipp. 97. 

Ala.—Gandy v. Cowart, 50 So. 355, 
163 Ala. 295; Ryan v. Young, 41 So. 
954, 147 Ala. 660; Barrett v. City of 
Mobile, 30 So. 36, 129 Ala. 179, 87 Am. 
S.R. 54; Beal v. Folmar Sons & Co., 
26 So. 1, 122 Ala. 414. 

Ark.—Jones v. Buzzard, 2 Ark. 415. 

Del.—Carey v. Dazey, 5 Del. 445. 

Fla.—Stewart v. Mills, 18. Fla. 57. 


Idaho.—Haynes v. Kettenbach Co., 
81 P. 114, 11 Idaho 73. 


Ill.—Robinson v. Hardy, 22 Ill.App. 
a AS 

Ind.—Leary v. Moran, 7 N.E. 236, 
106 Ind. 560; Cleveland, etc., R. Co. 
e Wright, 58 N.B. 559, 25 Ind.App. 

by 

Kan.—Sweeney v. Finney, 209 P. 
$21, 112 ekan. 9: 


Mass.—Savage v. Darling, 23 
234, 150 Mass. 5. 


Minn.—Nichols, etc., Co. v. Minne- 
sota Thresher Mfg. Co., 73 N.W. 415, 
70 Minn. 528. 


N.H.—Drew v. Spaulding, 
472. 

N.Y.—Ontario Bank v. New Jersey 
Steamboat Co., 59 N.Y. 510; Terry v. 
Munger, 2 N.Y.S. 348, 49 Hun 560 [aff 
24 N... 272, 121 N.Y. 161, 8 LR. Ay 276) 
18 Am.S.R. 803]; Schoenrock v. Far- 
ley, 49 N.Y.Super. 302; Wilder v. 
New York Bank Note Co., 38 N.Y.S. 


N.E, 


45 N.H. 


75, 16 Mise. 355 [aff 37 N.Y.S. 203, 15 
Mise. 459]; Briggs v. Brown, 38 Hill 
87; Kline v. Husted, 3 Cai. 225 


Pa.—Knapp v. Miller, 19 A. 555, 133 
Pa. 275; Blakey v.'Douglas, 6 A. 398, 
3 Pa.Cas. 495. 

Wis.—Pheenix Mut. 
Walrath, 10° N.W. 251, 53 Wis: 669; 
Willard v. Giles, 24 Wis. 319. 

Eng.—Wallace v. King, 1 H.BI. 13, 
126 Reprint 9. 

Can.-—Moore v. Prescott, 10 Can.L. 
T.Oce.Notes 195. 
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[§ 161] (c) Conversion. 
or general denial, defendant is entitled ‘to prove 
any state of facts tending to show that he had 
not converted the property.*° 
show that the property had never been received by 
him,°® that, although he took the property, the tak- 
ing was with plaintiff’s consent and in pursuance 
of an agreement between the parties,°* that he had 
a valid exeuse for failure to deliver the property 
on demand, thereby repelling any inference of con- 
version deducible therefrom,®® that the taking was 
not wrongful but by authority of law,°® that title 
to plaintiffs had been vested in defendant by pro- 
ceedings before a justice of the peace under a stat- 
ute relative to animals suffered to run at large,®° or 
that animals had been seized and destroyed in ac- 
cordance with statutory authority because they were 
afflicted with an infectious and contagious disease.®? 


[§ 162] (d) Justification under Judicial Proceed- 


i. 
[§§ 160-162 


Under the general issue 


Thus defendant may 


60 Ne v. Miller, 9 U.C.Q.B. 


[a]. hus, in an action for conver- 
sion, defendant under a general denial 
may prove as a defense that he held 
the property involved for plaintiff, 
making no claim thereto, not having 
converted it to his own use, and not 
having refused to deliver it. Sweeney 
v. Finney, 209° P. 821, 112 Kan. 9. 

[b] Application of property to 
payment of debt due defendant.— 
Where a mortgagee of a tenant sues 
the landlord in trover and case for a 
conversion of the crop, and destruc- 
tion of the lien, and the plea is the 
general issue, the landlord may show 
that he had applied the proceeds of 
the property upon sums due him by 
the tenant for provisions furnished, 
and to the payment of a note secured 
by him to a third person for advances 
for the previous year claimed to con- 
stitute a lien upon the property. 
pares v. Cowart, 50 So. 855, 163 Ala. 


[c] Effect of Hilary rules.—The 
Hilary rules (Reg. Gen. Hilary Term, 
4 Wm. IV, Pleadings in Particular 
Actions IV par 1) do not change the 
rule stated in the text. 1 Chitty 
Pleading (16 Am. ed) p 530. 

56. Willard v. Giles, 24 Wis. 309. 
57. Haynes v. Kettenbach Co., 81 
P. 114, 11 Idaho 73; Leary v. Moran, 
7_N.E. 236, 106 Ind. 560; Dowling v. - 

Miller, 7.96 U-C.O.5) (Ont) e221 


58. Cleveland, C., C. & St. In Ryz 
Co. v. Wright, 58 N.E. 559, 25 Ind. 
App. 525; Ontario Bank v. New Jer- 


sey Steamboat Co., 59 N.Y. 510; Wil- 
lard v. Giles, 24 Wis. 219. 

[a] As, for instance (1) that the 
property was taken from defendant’s 
possession by virtue of legal process 
issued by a third person (Cleveland, 
C.-C... & St. aie Ry.) Co. We Wriehteos 
N.E. 559, 25 Ind.App. 525), (2) or that 
the property had been lost, notwith- 
standing defendant had bestowed up- 
on it all the care which the law re- 
quired of him under the circumstanc- 
es (Willard v. Giles, 24 Wis. 319). 


59. Barrett v. City of Mobile, 30 
So. 36, 129 Ala, 179, 87 Am.SURs e545 
Drew v. Spaulding, 45 N.H. 472; 
Knapp v. Miller, 19 A. 555, 133 Pa. 
2755 Hatch. vs “Holland, (28 UC: @ser 
(Ont.) 213. 


60. Miller v. Knapp, 19 A. 555, 133 
Pan 25s 
61. Barrett v. City of Mobile, 30 


oo 36, 129 Ala. 179, 186, 87 Am.S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 162-164] 


ings. There is some difference of opinion as to 
whether seizure by virtue of judicial proceedings 
can be shown as a defense under the general issue 
or general denial, in actions for conversion, or must 
be specially pleaded to be available. 


Execution, According to some decisions it can- 
not be shown under the general issue or general 
denial by way of justification that the property 
was seized and sold under execution either against 
plaintiff®? or against a third person.®? It was held 
that this defense, to be available in favor of either 
the officer seizing the property®* or of plaintiff in 
execution,®® must be specially pleaded. And it has 
been held that defendant cannot justify the tak- 
ing of the property by virtue of an execution against 
a third person under a plea of the general issue un- 
less notice of such defense is attached thereto.*® 
Under statutory provisions it has been held that, 
where defendant seeks to justify on the ground that 
plaintiff’s property had been attached and sold un- 
der execution in an action brought in another state 
before a justice of the peace by himself and other 
ereditors of plaintiff, the answer must set out facts 
showing the jurisdiction and authority of the jus- 
tice to render such judgment.®*? Other decisions have 
held that, in an action against a sheriff,®* or against 
a sheriff and execution plaintiff,®® for seizure and 
sale of plaintiff’s property as that of a third per- 
son, defendants may, under the general issue, show 
an execution and judgment, and a special plea of 
justification is not necessary. And it was further 
declared that a special plea setting up a sale under 
execution against a third person would be irregular, 
the view being taken that it is not permissible to 
plead a justification unless it admits the property to 
be in plaintiff, and the conversion, but justifies the 
latter.7° In an early English decision it was held 
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that a plea of a levy on plaintiff’s goods as sheriff 
under an execution against him was bad because the 
plea did not confess any conversion and that de- 
fendant should have pleaded not guilty and given 
the execution in evidence."! 


Attachment. The decisions are apparently uni- 
form in holding that seizure by virtue of a writ 
of attachment of property either as belonging to 
plaintiff, or to a third person, cannot be shown as 
a defense to an action for its conversion, either by 
the officer making the attachment or by the at- 
taching ereditor, under a plea of the general issue 
or a general denial, but the defense must be spe- 
cially pleaded.?? 

[§ 163] (ec) Distress for Rent or Taking Animals 
Damage Feasant. According to the weight of au- 
thority, the taking of property as distress for rent,** 
or the taking of animals damage feasant,7* may be 
shown in bar of an action for conversion under a 
plea of the general issue; and it has further been 
held that a special plea that the property alleged 
to have been converted was seized as a distress for 
rent or as animals damage feasant is bad as being 
in contravention of rules elsewhere stated,?® which 
condemn special pleas which do not confess and 
avoid the conversion,?® and which amount to the 
general issue.*7 There are, however, decisions which 
are not in accord with this view and which hold that 
a special plea that defendant seized animals alleged 
to have been converted damage feasant admits the 
property in plaintiff, and the conversion, justifies 
the latter, and is a good plea in confession and avoid- 
ance.”® 


[§ 164] (f) Waiver or Ratification. In some ju- 
risdictions it is held that waiver of the conversion 
may be shown under the general issue or general 


8 


“A conversion is necessarily wrong- 
ful and cannot be justified. Where 
the appropriation is rightful there is 
no conversion; therefore a plea show- 
ing that fact directly contravenes the 
complaint, and is not in confession 
and avoidance or in justification.” 
Barrett v. City of Mobile, supra. 

62. Beaty v. Swarthout, 32 Barb. 
CONEY.) 293;:>"Brent v. Perry, 7 U:C.Q: 
B. (Ont.) 24. 

63. Wheeler v. Lawson, 8 N.E. 360, 
103 N.Y. 40; Graham v. Harrower, 18 
How.Pr. (N.Y.) 144. See also Schrei- 
er v. Veglahn, 227 N.W. 487, 56 S.D. 
125 (as sustaining this view). 

64. Wheeler v. Lawson, 8 N.E. 360, 
103 N.Y. 40; Beaty v. Swarthout, 32 
Barb. (N.Y.) 293; Graham v. Harrow- 
er, 18 How.Pr. (N.Y.) 144. See also 
Schreier v. Veglahn, 227 N.W. 487, 
56 S.D. 125 (as sustaining this view). 

65. Graham vy. Harrower, 18 How. 
rs ON.Y.) 144°. Brent ,y. Perry, 7. U. 
C.Q.B. (Ont.) 24. 

66. Grenier v. Hild, 82 N.W 1052, 
124 Mich. 222. 


67. Baker v. Flint, 63 Ind. 137. 


68. Pemberton v. Smith, 3 Head 
(Tenn.) 17; Mclean v. Hannon, 3 
Can.S.C. 706; Moore v. Prescott, 10 


Can.L.T.Oce.Notes 195. 


69. Thomas v. Seloom, 250 P. 381, 
“Ope 189; Weaver v. Cryer, 12 N.C. 


70. 
71. 


Weaver v. Cryer, supra. 
Ascue v. Sanderson, Cro.Eliz. 


[65 C. J.—7]J 


433, 78 Reprint 674. 
72. See cases infra this note. 


[a] In Massachusetts it has been 
held that, in an action against a con- 
stable for conversion of furniture, he 
cannot show under a general denial as 
a justification that he had seized the 
property as belonging to a third per- 
son by virtue of a writ of attachment 
against it. Savage v. Darling, 23 N. 
BE. 234, 151 Mass. 5. 


{b] In Michigan (1) it has been 
held that, in actions of trover for 
property taken in attachment against 
a third person, the officer levying the 


attachment (Hine v. Commercial 
Bank of Bay City, 78 N.W. 471, 119 
Mich. 448; PBureka Iron & Steel 


Works v. Bresnahan, 33 N.W. 834, 66 
Mich. 489, 494; Frankel v. Coots, 1 
N.W. 940, 41 Mich. 75; Fry v. Soper, 
39 Mich. 727), (2) or attaching credi- 
tor (Hine v. Commercial Bank of Bay 
City, supra), in order to justify un- 
der the attachment, must give notice 
of such defense by attaching the no- 
tice to the plea of the general issue. 
(3) “The reason for this is that al- 
though it is permitted to show para- 
mount title in a third person or 
stranger to defeat the action under 
the general issue, Mie Vet, Lt.ds: 
not enough to set up title in a third 
person, but it must be followed by 
proof showing some right or claim to 
the goods derived by the defendant 
from the true owner.” Eureka Iron 
& Steel Works v. Bresnahan, supra. 


[c] In Tennessee (1) it has been 


held that, in an action for conversion, 
it is not permissible at common law 
to show under a plea of not guilty 
that the property was seized as that 
of plaintiff under a writ of attach- 
ment (Crenshaw v. Smith, 10 Heisk. 
1), (2) afid also that under the local 
statutes this defense cannot be al- 
lowed unless specially pleaded or no- 
tice given (Crenshaw v. Smith, su- 
pra), (3) the view being taken that 
the defense amounted to a justifica- 
tion (Crenshaw v. Smith, supra). 


73. Hatch v. Holland, 28 U.C.Q.B. 
(Ont), 203. 


eee Drew v. Spaulding, 45 N.H. 
75. See supra § 146. 
76. Briggs v. Brown, 3 Hill (N.Y.) 
87; Dee v. Bacon, Cro.Bliz. 435, 78 


Reprint 676; Agar v. Lisle, Hob. 187, 
80 Reprint 334, 


77. Briggs v. Brown, 3 Hill (N. 
Y.) 87; Dee v. Bacon, Cro.Bliz. 435, 
78 Reprint 676; Salter v. Butler, Noy 
46. Contra Strausham’s Case, Cro. 
Eliz. 98, 78 Reprint 356. 


78. Carey v. Dazey, 5 Del. 445. 
And see Houchin v. McClaugherty, 
(Tex.Civ.App.) 27 S.W. 774 (in an ac- 
tion for the conversion of sheep, 
where there is no averment in the 
pleadings that the sheep were seized 
in a Subdivision where the stock law 
was in force, testimony that the stock 
law was in operation, and that the 
sheep were seized thereunder, is in- 
admissible). 
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denial,*® as, for instance, a waiver by the institu- 
tion of a prior action of assumpsit;°° but in other 
jurisdictions it has been held that such waiver must 
be specially pleaded to be available as a defense.** 


Ratification. In one jurisdiction it has been held 
that subsequent ratification by plaintiff of the acts 
constituting the conversion may be shown as a de- 
fense under a plea of the general issue;** but in 
another jurisdiction it has been held that ratifica- 
tion constitutes new manner which must be pleaded 
in order to be available as a defense.** 


[§ 165] (g) HEstoppel. According to some deci- 
sions, an estoppel, to be availed of as a defense in 
an action of trover, need not be specially pleaded 
but may be shown under a plea of the general issue 
or general denial.*4 Others, however, hold that es- 
toppel is not available unless set up in the answer 
as a special ground of defense.*® 


[§ 166] (h) Want of Demand Prior to Instituting 
Suit. Failure of plaintiff to make demand for the 
property before instituting suit may be shown under 
the general denial, notwithstanding a statutory pro- 
vision that an objection that no demand for the sub- 
ject matter of the action was made before suit is 
unavailable unless expressly set up by way of the 
defense in the answer or replication.®® The statute 
has no appheation to actions for trover and conver- 
sion.®? 


[§ 167] (i) Value of Property and Damages. 
The general issue or general denial puts in issue 
the value of the property at the time of the con- 
version,®® and defendant is entitled to prove any 
facts in reduction of damages.*® And where the 
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unlawful conversion consists in eutting timber, it 
may be shown under the general denial in mitiga- 
tion of damages that the trespass was not willful 
but was committed under the honest and reasonable 
belief in the right to do the act.®° 


[§ 168] (3) Evidence Admissible under Plea of 
Not Pessessed. In jurisdictions where by rule of 
court the plea of not guilty does not operate as a 
denial of plaintiff’s title, but only of the conver- 
sion,?' it has been held that, under a plea that 
plaintiff was not possessed as of his own property 
of the goods alleged to have been converted, defend- 
ant may show title in a third person.®? 


[§ 169] (4) Evidence Admissible under Answer 
of New Matter. -Where an answer sets up new mat- 
ter by way of defense, any competent evidence which 
is relevant and material is admissible.®* Thus, where 
the validity of a chattel mortgage by which plain- 
tiff claims is attacked by defendant because fraudu- 
lent and void as to him, defendant may show that 
creditors who are shown by the mortgage, which 
is made an exhibit to the answer, to have accepted 
the same, did not in fact do so;°* and in an action 
for conversion of an animal under an’answer justify- 
ing the taking of animals by defendant under his 
authority as poundmaster, setting out the ordinance 
under which he acted, any pertinent and relevant 
evidence tending to establish the defense was ad- 
missible.°® 


[§ 170] c. Variance—(1) In General. In accord- 
ance with general prineiples elsewhere considered,®® 
proof adduced either by plaintiff or defendant in 
order to be effectual must correspond substantially 
with the allegations of the pleadings.®? There can 


79. Thomas v. Watt, 62 N.W. 345, 
104 Mich. 201; Carroll v. ethers, 
79 N.W. 604, 102 Wis. 436. 


gs0. Thomas v. Watt, 62 N.W. 345, 
104 Mich. 201; Carroll vy. Fethers, 79 
N.W. 604, 102 Wis. 436. 


Si. “Wood' v. ‘Proudman,) 107 “Ni: 
S. 757, 122 App.Div. 826, 829; Jones 
Vasiaith),) 120 SING YaS i 786a,l6o) Muse: 
528. And see cases infra notés 82, 83. 


“It [waiver] did not tend to dis- 
prove the conversion. It constituted 
matter in avoidance, which it was 
essential to allege affirmatively. 

I think the question falls on 
principle within the rule that the re- 
lease of a cause of action or rescis- 
sion of a contract must be specially 


pleaded.’ Wood vy. Proudman, su- 
pra. 
e2. Steinhardt v. Bell, 80 Ala.. 208. 


83. Southern Car Mfg. & Supply 
Co. v. Wagner, 89 P. 259, 261, 14 N.M. 
US) 


“The fact, if it was one, that at a 
subsequent time it ratified the acts 
which constituted the alleged con- 
version might have deprived it of its 
right of action, but would not be in- 
consistent with the allegation that 
there was a conversion.” Southern 
Car Mfg. & Supply Co. v. Wagner, 89 
P. 259, 261, 14 N.M. 195. 


24. Barksdale v. Strickland & Haz- 
ard, 124 So. 234, 220 Ala. 86; Fein- 
berg vy. Allen, 101 N.E. 893, 208 N.Y. 
aioe 


[a] Reason assigned is that ‘‘con- 
version, which is the gist of the ac- 
tion, is ex vi termini, a tortious act, 


which cannot in law be justified or ex- 
cused.’ Barksdale v. Strickland & 
Hazard, 124 So. 234, 237, 220 Ala. 86. 


[b] hus, in an action for conver- 
sion of wood sold by a sheriff under 
an execution against plaintiff's wife, 
the sheriff may, without pleading the 
facts creating an equitable estoppel 
in favor of the execution creditor, 
show that plaintiff and his wife ob- 
tained from the execution creditor 
the money with which the wood was 
prepared for market, under the rep- 
resentation that the business was the 
wife’s business, and that she was get- 
ting out the wood for the execution 
creditor, and that the money advanc- 
e@ was in part payment of the wood 
sought to be furnished to him, Fein- 
berg v. Allen, 128 N.Y.S. 906, 143 App. 
en 866 [aff 101 N.E. 893, 208 N.Y. 


85. Norwegian Plow Co. v. Haines, 
N.W. 475, 21 Neb. 689. 


86. Nanson v. Jacob, 6 S.W. 246, 
93 Mo. 331, 3 Am.S.R. 531 [overr Bat- 
tel v. Crawford, 59 Mo. 215; Raithel 
v. Dezetter, 43 Mo. 145; Engel v. 
Dressel, 26 Mo.App. 39]; Handlan 
Buck Mfg. Co.*v. Stave Hlectrical Co., 
168 S.W. 785, 184 Mo.App. 247. 
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87. See cases supra note 86. 

88. Thew v. Miller, 36 N.W. 771, 
73 Iowa 742. 

89. Hodges v. Westmoreland, 96 


So. 5738, 209 Ala. 498. 


90. Southern Timber Co. v. Bland, 
124 $.H. 359, 32 Ga.App. 658 [disappr 
dictum to contrary Milltown Lumber 
Co. v. Carter, 63 S.E. 270, 5 Ga.App. 
344]; Hoxsie v. Empire Lumber Co 


” 


43 N.W. 476, 41 Minn. 548. 


“A plea generally denying the alle- 
gations of the petition is therefore a 
denial of the plaintiff’s right to recov- 
er in the amount sued for, and there- 
fore necessarily presents an issue, not 
only as to the plaintiff’s right to re- 
cover, but as to the amount of the 
plaintiff's damage.” Southern Tim- 
ber Co. v. Bland, supra. 


91. See supra § 158. 


92. Owen v. Knight, 4 Bing.N.Cas. 
54, 338 E.C.L. 598, 132, Reprint: 709% 
Isaacs v. Belcher, 8 C.&P. 714, 34 E.C. 
L.. 979, 173 Reprint 686; Leake. vy. 
peveday: 4 M.&G. 978, 134 Reprint 


[a] Rule applied.—Plaintiff being 
possessed of the lease of a messuage 
by assignment, delivered it to F with 
authority to raise money on the se- 
curity of the deed. Defendant, who 
had advanced money, which was not 
repaid, having refused to deliver~ up 
the deed, plaintiff sued him in trover. 
It was held that defendant might 
give these facts in evidence under a 
plea that plaintiff was not possessed 
of the deed as his own property at 
the time of the action, and that plain- 
tiff was not entitled to recover. Owen 
v. Knight, 4 Bing.N.Cas. 709, 33 H.C. 
Ly, 593; 132 Reprint 709. 


93. See cases infra notes 94, 95. 


94 Parlin & Orendorff Co. v. Han- 
son, 53 S.W. 62, 21 Tex.Civ.App. 401. 


95. Best v. Broadhead, 108 P. 333, 
18 Idaho 11. 


96. See Pleading § 1187. 


97. See cases infra this section; 
and infra §§ 171, 172. 


OO ————— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 170-171] | 


be no recovery in an action for conversion on evi- 
dence which establishes another and different cause 
of action,®® especially upon a:cause of action incon- 
Thus there can be 
no recovery where the evidence establishes a con- 
tract and a breach thereof instead of a conversion,! 
or a mere breach of duty on the part of defend- 
ant,* or an equitable cause of action,’ as this amounts 
to a failure of proof of the cause of action alleged.* 
And there can be no recovery for a conversion other 
than the one alleged,® or for a conversion of property 


sistent with the one alleged.®® 


98. Il]—Middle Div. El. 
Hawthorne, 89 Ill.App. 596. 

Ind.—Bixel v. Bixel, 8 N.E. 614, 107 
Ind. 534. 


Mo.—Dunean’s Adm’r v. Fisher, 18 
Mo. 403. 


Mont.—Guthrie vy. Halloran, 
(2d) 406, 90 Mont. 473. 

Neb.—Worth v. Buck, 52 N.W. 566, 
34 Neb. 703. 

N.Y.—Stowell v. Chamberlain, 60 
N.Y. 272; Huntington v. Herrman, 98 
N.Y.S. 48, 111 App.Div. 875 [aff 81 
N.H. 1166, 188 N.Y. 622]; Kirwin v. 
Malone, 61 N.¥.S. 844, 45 App.Div. 93; 
Ransom vy. Wetmore, 39 Barb. 104; 
Moore v. McKibbin, 33 Barb. 246; 
Starr v. Silverman, 50 N.Y.S. 657, 23 
Misc. 151; Van Brunt v. Oestreicher, 
60 N.Y.S. 505, 29 Mise. 340; Hanshaft 
v. Mesa, 148 N.Y.S. 149; Sarjeant v. 
Blunt, 16 Johns. 74. 


Okl.—Gordon v. Pollock, 253 P. 
1021, 124 Okl. 64; Pierce v. Barks, 
159 P. 323, 60 Ok]. 97; Aylesbury Mer- 
cantile Co. v. Fitch, 99 P. 1089, 22 
Okl. 475, 23 L.R.A.N.S. 573. 


Or.—Miller v. Hirschberg, 40 P. 506, 
270 Or. 522: 


Tex.—Continental 
Co. v. Dealey Bros., 
S.W. 552; Harris v. Hobbs, 
1085, 22 Tex.Civ.App. 367. 


Wash.—S. A. Woods Mach. Co. v. 
Woodcock, 86 P. 570, 4 Wash. 317. 


And see generally Pleading § 1187. 


99. Priest v. Way, 87 Mo, 16; Wal- 
ter v. Bennett, 16 N.Y. 250. 


1. Guthrie v. Halloran, 3 P.(2d) 
406, 90 Mont. 473; Walter v. Bennett, 
16 N.Y. 250; Huntington v. Herrman, 
98 N. Y.-S. 48, 111 App. Div. 875; Ran- 
som v. Wetmore, 39 Barb. (N.Y.) 104; 
Starr v. Silverman, 50 N.Y.S. 657, 23 
Mise. 151; Hanshaft v. Mesa, 148 N. 
Y.S. 149; Miller v. Hirschberg, 40 P. 
506, 27 Or. 522. Contra Oates v. Ken- 
dall, 67 N.C. 241 (under the code of 
procedure, -abolishing forms of ac- 
tion, when a plaintiff in his complaint 
alleged and set out a case in trover, 
and the proof showed that it should 
have been in the nature of assSumpsit 
for money had and received, plaintiff 
was entitled to recover, notwithstand- 
ing the variance). / 

2. Mo.—Duncan’s Adm’r v. Fisher, 
18 Mo. 408. 

Neb.—Worth v. Buck, 52 N.W. 566, 
34 Neb. 703. 


N.Y.—Kirwin v. Malone, 61 N.Y.S. 
844, 45 App.Div. 93; Moore v. McKib- 
' pin, 33 Barb. 246; Sarjeant v. Blunt, 
16 Johns. 74. 


Okl.—Gordon v. Pollock, 253 P. 
1021, 124 Okl. 64; Aylesbury Mercan- 
tile Co. v. Fitch, 99 P. 1089, 22 Okl. 
475, 23 L.R.A.N.S. 573. 

Wash.—S. A. Woods Mach. Co. v. 
Woodcock, 86 P. 570, 43 Wash. 317. 

1 Chitty Pleading p 178. 

[a] Ruste applied.—Where _ the 
cause of action set out in the petition 
is for the conversion of a quantity of 
broom corn, and the evidence proves 
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to a recovery; 


that defendants received the corn in 
question to be sold on commission in 
Chicago, and that they held it there 
in anticipation of an advance in the 
price thereof until the freight and 
storage charges,. together with the 
amount previously advanced, exceed- 
ed the amount realized therefor, the 
variance between the petition and the 
proofs is material, and plaintiff can- 
not recover. Worth y. Buck, 52 N.W. 
566, 34 Neb. 703. 


3. Priest v. Way, 87 Mo. 16. 

[a] Conversely, under a complaint 
claiming equitable relief, plaintiff 
cannot recover for an illegal conver- 


sion. Lewis v. Mott, 36 N.Y. 395, 2 
Transcr.A. 36. 


4. Moore v. McKibbin, 33 Barb. (N. 
Y¥.)°-3462 Gordon!’ vw. Y Pollock; (253 'P. 
1021, 124 Okl. 64. 


5. Ala.—Larkins v. Eckwurzel, 42 
Ala. 322, 94 Am.D. 651. 
yas ota Rerbes v. Marsh, 15 Conn. 
BEAR aw scape v. Baton, 24 Barb. 
528. 


Or.—Cooper v. Blair, 12 P. 370, 14 
Or. 12653) Dahms Vv. Sears, 11 -P.. 391) 
LorOres 472 

Tex.—Continental Bank & ‘Trust 
Co. vy. Dealey Bros., (Civ.App.) 171 S. 
W. 552; Bitterman v. Hearn, (Civ. 
App.) 32 S.W. 341. 


[a] Thus (1) where the cause of 
action alleged in a complaint is one 
accruing to plaintiff by the unlawful 
conversion of property when he was 
the owner of it, and not one which ac- 
crued to a former Owner of the prop- 
erty, by a conversion during his own- 
ership, and which has been assigned 
to plaintiff, plaintiff cannot avail him- 
self of a conversion by defendant 
while another person was the owner, 
and before the sale of the property 
by him to plaintiff. Bowman v. Hat- 
on, 24 Barb. (N-Y.) 528. (2) And 
proof of several and distinct conver- 
sions by two persons will not sup- 
port a recovery for a joint conversion. 
Continental Bank & Trust Co. v. Dea- 
ley Bros., (Tex.Civ.App.) 171 S.W. 
552. To same effect Larkins v. Eck- 
wurzel, 42 Ala. 322, 94 Am.D. 651. 

6. Ala.—Wilkinson v. King, 8 So. 
189, 81 Ala. 156. 

Ariz.—Hereford v. Pusch, 68 P. 547, 
8 eAriz, 876: 

Ind.—Bixel v. Bixel, 8 N.E. 614, 107 
Ind. 534. 


Me.—WNickerson v. Bradbury, 34 A. 
521, 88 Me. 593; Hwell v. Gillis, 14 Me. 
72. 


Miss.—Barclay v. Smith, 36 So. 449. 

Neb.—Grasborg v. H. F. Hahn & 
Co.,. 146° N.W. 9383, 95 Neb. 732. 

N.Y.—Taylor v. Bowen, 65 N.Y.S. 
36, 52 App.Div. 126. 

N.C.—Ward v. Smith, 30 N.C. 296. 


Eng.—Shannon y. Owen, 1 M.&R. 
392, 1 E.@yiay 674. 

[a] Rule applied.—(1) Where the 
complaint charges the conversion of a 
horse, there can be no recovery for 


[65°32 Je 99 


other than that deseribed in the declaration or peti- 
tion. And where defendant has alleged a particular . 
ground of defense, it is not entitled to defend on 
another and different ground.* 
ance with general principles elsewhere considered,*® 
it is only variances of a substantial character 
as are caleulated to surprise and mislead the op- 
posite party to his prejudice—which will be fatal 
immaterial variances will be disre- 


However, in accord- 


such 


garded.° 
[§ 171] (2) Time and Place of Conversion. In 
the conversion of a mule. Wilkinson 
v. King, 8 So. 189, 81 Ala. 156. (2) 


Where it is alleged that defendant 
converted a horse known as the Smith 
horse, he cannot recover for the con- 
version of another horse known as the 
Connor horse. Nickerson vy. Bradbu- 
ry, 34 A. 521, 88 Me. 593. (3) Under 
a complaint charging a conversion of 
property merely, there can be no re- 
covery for a misapplication or con- 
version of the proceeds of a sale of 
the property. Bixel v. Bixel, 8 N.E. 
614, 107 Ind. 534. (4) Where plaintiff 
sued for the value of a specified num- 
ber of trees alleged to have been cut 
and removed from his land, no re- 
covery was permissible on evidence 
showing how many feet of timber de- 
fendant had received from the land 
in question. Barclay v. Smith, (Miss.) 
36 So. 449. 


{b] What is not variance.—(1) An 
action by the United States for con- 
version of spirits of turpentine and 
rosin from trees on government land 
is Supported by evidence that crude 
and not the manufactured product 
was taken. Union Naval Stores Co. 
v. U. S., 36 S.Ct. 308, 240 U.S. 284, 60 
L.Ed. 644 [aff 202 F. 491, 123 C.C.A. 
1j. (2) An averment in a declaration 
alleging trover and conversion of a 
horse is Sustained by proof of the con- 
version of a mare. ‘ ‘Horse, in Eng- 
lish,’ says Webster, ‘is of common 
gender, and may comprehend the male 
and female.’” Drexel vy. Levan & Im- 
mel, 2 Woodw. (Pa.) 59. (3) Proof 
that defendant obtained plaintiff’s 
check on a promise to purchase secu- 
rities with the proceeds thereof, but 
failed to perform the promise is not at 
variance with an allegation that de- 
fendant converted a sum of money. 
“The check was merely the means by 
which the money alleged to have been 
embezzled was procured. Defendant’s 
conversion of the money obtained was 
the unlawful act.” Doering vy. Shad- 
burne, 259 Ill.App. 577, 579... (4) Un- 
der a declaration alleging that de- 
fendant willfully entered on plain- 
tiff's land and cut down timber there- 
from and made lumber thereof, which 
he converted to his own use, plaintiff 
may recover for the value of the tim- 
ber. High v. State Board of Educa- 
tion, 63 So. 712, 66 Fla. 175. 


7. Hubbard First Nat. Bank v. Cle- 


ae 82 Sow. 337, 36° Tex:Civ.App. 
G8; 
[a] Bule applied.—Where, in an 


action against a bank for conversion 
of a policy, the bank pleaded that it 
held the policy as collateral security 
under an express contract only, it was 
not entitled to defend on the ground 
that it had an equitable lien thereon. 
Hubbard First Nat. Bank v. Cleland, 
82 S.W. 337, 36 Tex.Civ.App. 478. 


8. See Pleading §§ 1188, 1191. 
9. Ala.—Gulf City Shingling Co. v. 
Boyles, 29 So. 800, 129 Ala. 192. 


Cal.—Bancroft Co. v. Haslett, 39 P. 
602, 106 Cal. 151; Hitchcock v. McEI]- 
Tate) 4 Prd 005 hin. Cal mDOos 


Conn.—Aldrich v. Higgins, 
498, 77 Conn. 370. 


59 A. 
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accordance with general principles 
where considered,'® it has very 


not universally,1? been held that, in actions for con- 
version, allegations as to time of conversion are 
immaterial, and it is not necessary that the proof 
should be in strict conformity with the averment 


as to the date of the conversion; 


ance in proof as to the date, if the conversion be 
shown to have been committed prior to the com- 
mencement of the action,!? and within the period 
fixed by the statute of limitations for bringing such 


actions,'* is immaterial. 


Place of conversion. Plaintift’s 


place or county where the conversion occurred are 
immaterial, and if one county is alleged and another 


proved, the variance is not fatal,+° 


not shown that the tort was committed within a 


Mass.—Duggan vy. Wright, 32 N.E. 
UDO, Ut” Mass, 228. 


Mo.—Wilkinson v. Misner, 
W. 931, 158 Mo.App. 551. 


N.H.—Barron v. Davis, 4 N.H. 338. 
Pa.—Heller v. Fabel, 138 A. 217, 290 


138 S. 


Pa. 43; Taylor v. Morgan, 3 Watts 
333; Sellers v. Shue, 12 Pa.Dist. 361. 
S.D.—Smith v. Donahoe, 83 N.W. 


264, 13 S.D. 334. 


Tenn.—Schwantz v. Hearn, 2 Tenn. 
Civ.App. 666. 


Tex.—First Nat. Bank of Colorado 
v. Brown, 23 S.W. 862, 85 Tex. 80; 
Barker v. Merchants’ Nat. Bank of 
Ft. Worth, (Civ-App.) 40 S.W. 171. 


Wash.—Roe v. Cutter, 30 P. 663, 4 
Wash. 611. 


Wis.—Aschermann v. Philip Best 
Brewing Co., 45 Wis. 262. 


{a] Loss and finding of property. 
—Where the declaration states a suf- 
ficient cause of action for conversion 
by retaining plaintiff's goods after 
demand therefor, a further averment 
that plaintiff lost, and defendant 
found, the property involved is sur- 
plusage, and a failure to prove such 
averment is not a material variance. 
Heller v. Fabel, 138 A. 217, 290 Pa. 
43; Sellers v. Shue, 12 Pa.Dist. 361. 


{b] Description of property.—(1) 
There is no substantial variance be- 
tween the description of the instru- 
ment in the declaration as a prom- 
issory note and proof of a due bill not 
in the form of a promissory note but 
which contains an acknowledgment of 
indebtedness and includes a promise 
to pay. Taylor v. Morgan, 3 Watts 
(Passo. C2) in an. action, to ne= 
cover for the conversion of a city 
warrant for street improvements, in 
which the complaint described the 
same as Stevens street warrant A. 
896, and the proof showed that its 
number should be A. 8938, the variance 
is immaterial where the amounts, 
date of issue, rate of interest, and 
payee of the two warrants are the 
same. Roe v. Cutter, 30 P. 663, 4 
Wash. 611. (3) Where a junior chat- 
tel mortgage fails to include in its 
description of the property ‘‘a sub- 
scription list for tickets” named in a 
senior mortgage, and on the trial of 
an action by the junior mortgagee to 
recover from an officer a Surplus re- 
maining after foreclosure sale under, 
and satisfaction of, the senior mort- 
gage, it appears that the subscrip- 
tion list was worthless, there is not 
such a variance in the descriptions 
of the property in the several instru- 
ments as to defeat plaintiff's recov- 
ery. Smith v. Donahoe, 88 N.W. 264, 
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of pleading else- 
generally,’? but 


and that a varl- | variance between 
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[§§ 171-173 


different jurisdiction.1* 


[§ 172] (3) Ownership. An allegation that the 
property converted was “the property of the plain- 
tiff” is supported by evidence showing that plain- 
tiff had a mortgage title to the property.** 
other hand, it has been held that there is a fatal 


On the 


an allegation of ownership in plain- 


tiff and proof that he was joint owner with another,*® 
and that there is a fatal variance between an alle- 
gation in an action brought by plaintiff for the bene- 
fit of another that plaintiff was the owner of the 


property at the time of the conversion and proof 


averments as to 


at least if it was 


13 S.D. 334. (4) In an action of tro- 
ver, where the complaint claims dam- 
ages for the conversion of “the undi- 
vided one-half interest in fifty-seven 
cypress logs containing 2,284 cubic 
feet,” and the evidence of both par- 
ties shows that the timber involved 
in the controversy contained two 
thousand, two hundred and eighty- 
four cubic feet, there is no material 
variance, although the evidence of 
plaintiff and defendant tended to show 
a different number of logs. Gulf City 
Shingle Mfg. Co. v. Boyles, 29 So. 
800, 129 Ala. 192. 


[c] Mode of conversion.—There is 
no fatal variance between the declara- 
tion and the proof where, the declara- 
tion avers an unlawful and forcible 
taking and converting of a chattel, 
and the proof shows the obtaining of 
possession by collusion with a seryv- 
ant. Schwantz v. Hearn, 2 Tenn.Civ. 
App. 666. 


[d] Conversion by part of defend- 
ants only.—A conversion alleged to 
have been committed by defendants 
and others is sustained by proof that 
defendants alone committed it; “in 
an action in form, ex delicto, it is 
well settled that one defendant may 
be acquitted, and a verdict taken 
against others.” 
N.H. 338, 346. 


10. See Pleading § 1200. 


11. Cal.—Bancroft Co. v. Haslett, 
39: P.. 602; 106 Cal. 151: .Jiackins v. Ba- 


Barron v. Davis, 4 


con, 218 P. 1027, 68 Cal.App. 463; At- 
wood v. Southern California Ice Co., 
218 P. 288, 63 Cal.App. 343. 


Conn,—Aldrich v. Higgins, 59 A. 


49S" Ti Conn. ol 0: 


Ky.—Joseph Goldberger Iron Co. v. 
Cincinnati Iron & Steel Co., 154 S.W. 
374, 153 Ky. 20. 


Nev.—Robinson Mining Co. v. 
Riepe, 138) P9110, 37) Neve 2%) Etixon 
v. Pixley, 15 Nev. 475. 

N.J.—Glenn y. Garrison, 17 N.J. 
Law 1. 

Okl.—Missouri, O. & G. Ry. Co. v. 
Diamond, 150 P. 175, 48 Okl. 424. 


Tex.—Kent v. National Supply Co. 
of Texas, (Civ.App.) 36 S.W.(2d) 811. 
But see May v. Anthony, (Civ.App.) 
151 S.W. 602 (where the petition 
charged that defendant on or about 
May 10, 1909 unlawfully converted 
plaintiff's property, proof of conver- 
sion in June or August, 1910 is so far 
removed from the date of the conver- 
sion alleged as to amount to a fatal 
variance). 


12. See cases infra this note. 


| [a] In Alabama (1) where the 
statutes expressly require the time 


that the beneficial plaintiff was such owner.’ 


[§ 173] L. Evidence—1. Presumptions—a. Own- 
ership and Right of Possession. 
possession is presumptive evidence of title.?° 
a possession which is shown to be permissive in its 


As a general rule, 
But 


of the conversion to be alleged, it has 
been held that the averment fixing the 
date of the conversion is material, 
that the evidence must show a con- 
version as of the date alleged, unless 
such allegation is qualified with a 
videlicet, and that there is a fatal 
variance if the evidence shows that 
the conversion took place on a date 
other than that alleged. Mobile, J. & 
K. C. R. Co. v. Bay Shore Lumber Co., 
48 So. 877, 378, 158 Ala. 622; Wil- 
liams v. McKissack, 27 So. 922, 125 
Ala. 544; J. R. Kilgore & Son v. 
Shannon & Co., 60 So. 520, 6 Ala. App. 
537. (2) This, it is said, “is in accord 
with the strictness with which this 
court has always enforced the princi- 
ple of conformity of pleadings and 
proof.) Mobiles Jui& Kosi. when Comme 
Bay Shore Lumber Co., supra. (3) If, 
however, the allegation of time is 
qualified by a videlicet, the time of 
the conversion need not be proved 
strictly as laid. J. R. Kilgore & Son 
v. Shannon & Co., supra; Blair v. Rid- 
dle, 57 So. 882, 3 Ala.App. 292. 


{[b] In North Dakota it was held 
that, in an action for conversion of 
grain, where demand is alleged to 
have been made May 26, 1914, but the 
only proof is as to a conversation and 
inquiry as to a transaction Nov. 29, 
1913, and the value of the grain at 
that date, a verdict is properly direct- 
ed for defendant. Skjerseth v. Wood- 
worth Elevator Co., 160 N.W. 70, 35 
N.D. 295. 


13. Bancroft Co. v. Haslett, 39 P. 
602, 106 Cal. 151. And see cases su- 
pra note 11. 


14. Jackins v. Bacon, 218 P. 1027, 
63 Cal.App. 463. 


15. First Nat. Bank of Colorado v. 
Brown, 23 S.W. 862, 85 Tex. 80. 


16. First Nat. Bank of Colorado v. 
Brown, supra. 


17. Duggan v. Wright, 32 N.E. 159, 
157 Mass. 228, 231. 


“The allegation that the property 
converted was the property of the 
plaintiff is not an averment that the 
plaintiff was the absolute owner, but 
makes admissible any evidence show- 
ing that the plaintiff stood in such a 
relation to the property that she has 
a right to maintain the action.” Dug- 
gan v. Wright, supra. 


18. Johnson vy. St. Joseph Stock 
ao Bank, 76 S.W. 699, 102 Mo.App. 


19. Gates v. Thede, 91 Ill.App. 603. 
20. Ala.—Donnell v. Thompson, 13 
Ala. 440. 


Cal.—Goodwin v. Garr, 8 Cal. 615. 
Me.—Weston v. Higgins, 40 Me. 102. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 173-177] 


inception raises no presumption of title, unless the 
possession is shown to have been adverse;?! and 
where the property of plaintiff has once been estab- 
lished, possession by defendant will not draw after 
it presumptive evidence of ownership, such as will 
excuse him from proving title.2? Where plaintiff 
shows generally his ownership and right of immedi- 
ate possession, the presumption is that he continued 
to be the owner with right of possession until the 
contrary is shown.?* It will be presumed that a con- 
signee is the owner of the goods shipped;** and 
that a father, instead of his unmarried son who 
lived with him, is the owner of chattels on the prem- 
ises;*° and plaintiff’s testimony, received without 
objection, that he owned the property raises a pre- 
sumption that such ownership was legal in the ab- 
sence of countervailing evidence.”® 


Possession. A possession of the goods in defend- 
ant at the time they were demanded by him nearly 
a year after he sold and boxed the goods for ship- 
ment will not be presumed in the absence of evidence 
as to what became of them.?7 


[§ 174] b. Conversion. Conversion may be in- 
ferred from the taking of property and neglect to 
return it;?8 and a conversion may be inferred from 
a failure of a bailee to deposit in a bank money 
which was given to him for that purpose;?® where 
one having possession of property, and knowing 
that he has no claim to it, withholds it from the 
true owner, he may be presumed to have assented 
to the wrongful act of another by which such pos- 
session was obtained;?° but a bare possession of 
another’s property will not be presumed to be 
tortious. And no presumption arises that de- 
fendant converted the entire amount of chattels lost 
because an insignificant portion thereof was seen 
to be taken away by his employees.*? 


Intention to convert. A legal presumption arises 
that one who takes or converts to his own use the 
property of another intends so to do,*?* and a jury 
may lawfully infer that such a wrongdoer had 


Minn.—Derby v. Gallup, 5 Minn. 
119 [error dism 2 Wall. (UZShy eS Tet 1] (CN5)) 26. 
L.Ed. 855]. 28. 
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27. Whitney v. Slauson, 30 Barb. 


Stickney v. Smith, 5 Minn. 486. 


[65 C.J.] 101 


knowledge of the right and title of the owner of 
the property which he appropriated, and that he 
intended to convert it to his own use from his reck- 
less disregard of the owner’s right and title, unless 
the presumption is overcome by evidence of his 
innocence and good faith.*4 


Place of conversion. In the absence of evidence 
to show where an alleged conversion of stock by a 
corporation having offices only in two states was 
committed, the presumption arises that the stock 
was converted at the company’s office in one of 
these two states and not in another state, so as to 
render its law applicable.*® 


Time of conversion. In the absence of proof as 
to the date of the conversion of property, the pre- 
sumption is that it was as of the date of ake the 
property into possession.*® 


[§ 175] c. Identity. Identity of plaintiff’s prop- 
erty as that taken by defendant will be presumed 
where defendant refused to let plaintiff examine it 
to ascertain whether it belonged to him.%? 


[§ 176] d. License. It has been held that a ten- 
ant of timber land who cut trees on adjoining land 
will be presumed to have license or authority there- 


for from the owner of the latter tract.3* But there 
is authority to the contrary.*® 
{§ 177] e. Damages. Ordinarily, the damage 


caused by the wrongful conversion will be presumed 
to be the value of the property at the time of the 
conversion.*® In the absence-of other evidence, prop- 
erty converted by a wrongful sale will be presumed 
to be worth the price received for it.*! 


As to value of choses in action. In trover for the 
conversion of choses in action, such as promissory 
notes, bills of exchange, checks, drafts, bonds, cor- 
porate stock, or other evidences of indebtedness, in 
the absence of any evidence to the contrary, it will 
be presumed that the value of the instrument is its 
face value;*? although, as elsewhere shown, this 
presumption may be rebutted by evidenee that the 


ting without objection or adverse 
claim by the owners of the land, after 
several years had elapsed, was some 
evidence in addition to the natural 


N.H.—Pinkham v. Gear, 3 N.H. 484. 29. 


Pa.—Winlack v. Geist, 107 Pa. 297, 
52 Am.R. 473. 

Tex.—Chavez_ v. 
App.) 199 S.W. 892. 

“As men generally own the proper- 


ty they possess, proof of possession 
is presumptive evidence of owner- 


Schairer, (Civ. 


ship.” 1 Greenleaf Evid. § 34. 
21. Willis v. Snelling; 40, S.C:L. 
280. And see Barnes v. Mobley, 21 


Ala. 232 (where defendant in trover 
fails to give any account of the man- 
ner in which he acquired possession 
of the slave in controversy, he will 
be presumed, in the absence of all re- 
butting proof, to hold from or under 
the person who is shown to have had 
the possession for several years next 
before defendant acquired it). 


22. Weston v. Higgins, 40 Me. 102. 
23. Laubenheimer v. Bach, 47 P. 
803, 19 Mont. 177. 
24. Benjamin v. 
702, 39 Minn. 11. 
25. Reid v. Butt, 25 Ga. 28. 


26. Mack-International Motor 
Truck Corporation v. Coonrod, (Tex. 
Civ.App.) 264 S.W. 129. 


Levy, 38 N.W. 


Spencer v. Morgan, 5 Ind. 146. 


oor Anderson v. Kincheloe, 30 Mo. 
520. 

31. Glaze v. McMillion, 7 Port. 
(Ala.) 279 


32. Greenburg v. Norfolk & West- 
ern Ry. Co., 29 F.(2d) 111. 

33. U.S. v. Ute Coal, etce., Co., 158 
1205) 85 ©. CrA a 302 ar GUS Cr 7S. 
R. Co. v. Pratt, (Tex.Civ.App.) 183 S. 
W. 108. 


34. United States v. Ute Coal & 
Coke Co., 158 F. 20, 85 C.C.A. 302. 

35. Arkansas Anthracite Coal & 
Land Co. v. Stokes, 2 F.(2d) 511. 


36. Parker v. Harden, 28 S.E. 20, 
a PAN OM se 


37. Casco Mercantile & Trust Co. 
v. Central Sav. Bank & Trust Co., 226 
P. 868, 75 Colo. 478 (the situation is 
like one where a party has destroyed 
or refuses to produce a document. 
Its contents are presumed to be un- 
favorable to him). 

38. Winlack v. Geist, 107 Pa. 297, 
300, 52 Am.R. 473. 

“Of course there could not be a pre- 
sumption of trespass, of wrong-doing. 
On the contrary, the mere fact of cut- 


presumption that persons act right- 
fully rather than wrongfully, in sup- 
port of the vendor’s title.” Winlack 
v. Geist, Supra. 


39. Millard v. McDonald Lumber 
Co., 25 N.W. 656, 64 Wis. 626, 629 
(“where there are no other facts ex- 
cept the entry upon the lands of an- 
other and doing damage thereon, there 
is no presumption about it but ‘it is a 
trespass and wrongful’). 


40. Guthrie v. Halloran, 3 P.(2d) 
406, 90 Mont. 376 


41. Sun Mut. Tos. Co. v. Talmadge, 
4 Daly (N.Y.) 539. 


42. U.S.—Pierce v. National Bank 
of Commerce in St. Louis, 13 F.(2d) 
40 [cert den 47 S.Ct. 240, 273 U.S. 
730, 71 L.Ed. 863]. 


Ala.—First Nat. Bank v. Morgan, 
104 So. 403, 213 Ala. 125; First Na- 
tional Bank v. Henry, 49 So. 97, 159 
Ala. 367. 


Ariz.—Hereford  v. Consolidated 
Nat. Bank of Tucson, 255 P. 595, 32 
ATIZ TO, 

Cal.—Revert v. Hesse, 193 P. 943, 
184 Cal. 295. 


Conn.—First Nat. Bank v. Broder, 
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instrument is worth less than its face value, or that 
The ability of the maker 
to pay a note will be presumed until the contrary 


in fact it has no value.*? 


is proved.*# 


[§ 178] 2. Burden of Proof—a. In General. 
actions for conversion the burden of proof is on 
plaintiff to prove every fact essential to his right to 
recover,*® except such facts as are 
the burden does not shift to defendant,*’ although 
plaintiff has made out a prima facie case.*§ 
fendant places his defense on the insolvency of a 
third person, it is incumbent on him to prove it.*? 
In an action against persons jointly and severally | 


141 A. 861, 107 Conn. 574; Healey v. 
Flammia, 113 A. 449, 96 Conn. 2338; 
Hoyt v. Stuart, 96 A. 166, 90 Conn. 
41. 


Ga.—Wright v. Hester, 24 Ga. 485; 
Young v. Durham, 84 S.E. 165, 15 Ga. 
App. 678; Birmingham Fertilizer Co. 
v. John A. Cox & Son, 73 S.E. 1090, 
10 Ga.App. 699. 


Ill.—Hayes v. Massachusetts Mut. 
Telinse Cons: Nee o2es6 lap. willie G28 
1 L.R.A. 303; Tahedl v. Woodford 
Distilling Co., 176 Ill.App. 173; Pow- 
ell v. Ong, 92 Ill.App. 95. 


Iowa.—Leonard v. Sehman, 220 N. 
W. 77, 206 Iowa 277; Mulenix v. Fair- 
field Nat. Bank of Fairfield, 209 N.W. 
432, 203 Iowa 897; Peninsular Bank 
of Detroit v. Citizens’ Nat. Bank of 
Knoxville, 172 N.W. 298, 186 Iowa 
418, 19 A.L.R. 547; Hubbard v. State 
Life Ins. Co., 105 N.W. 332, 129 Iowa 


13; Dean y. Nichols, 63 N.W. 582, 95 
et Ni 89; Callanan v. Brown, 31 Iowa 


Minn.—Doeren v. Krammer, 170 N. 
W. 609, 141 Minn. 466; Hersey v. 
Walsh, 38 N.W. 613, 38 Minn. 521, 8 
Am.S.R. 689. 


Mo.—State v. Berning, 74 Mo. 87; 
Bredow v. Mutual Savings Inst., 28 
Mo. 187; Menkens v. Menkens, 23 Mo. 
252; O. Donoghue v. Corby, 22 Mo. 
303; Good Roads Machinery Co. v. 
Broadway Bank, (App.) 267 S.W. 40; 
Shewalter v. Wood, (App.) 183 S.W. 
1127; Kansas City Casualty Co. v. 
Westport Ave. Bank, 177 S.W. 1092, 
191 Mo.App. 287. 


Neb.—Kaufmann v. Parmele, 157 N. 
W. 342, 99 Neb. 622. 


N.Y.—Potter v. Merchants’ Bank, 
28 N.Y. 641, 86 Am.D. 273; Blumen- 
thal v. Lewy, 81 N.Y.S. 528, 82 App. 
eee 535; Loomis v. Mowry, 8 Hun 
311. 

N.D.—Anderson vy. First Nat. Bank 
He Forks, 72 N.W. 916, 6 N.D. 
497. 


Tenn.—Clark v. Cullen, 
S.W. 204. 

Tex.—Ramsey v. Hurley, 12 S.W. 
59, 72 Tex. 200; Peerless Fire Ins. Co. 
ve. Bareus, (Civ. App.) 227 Siw. 368; 
Kirkpatrick v. San Angelo Nat. Bank, 
(Civ.App.) 148 S.W. 362. 


Utah.—Walley v. Deseret 
Bank, 47 P. 147. 


Wash.—Thompson v. Metropolitan 
Bldg. Co., 164 P. 222, 95 Wash. 546; 
Cremidas v. Dallas, 157 P. 1084, 91 
Wash. 441. 


Wis.—Lyle v. McCormick Harvest- 
ing Mach. Co., 84 N.W. 18, 108 Wis. 
$1) 51 aRvAs 906. 


And see cases infra § 182 text and 
note 80. 

43. See infra § 200. 

44. Neff v. Clute, 12 Barb. 


(Ch, A.) 44 


Nat. 


CNTY.) 
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In 


admitted,#® and 


If de- 


466. 

45. Saulisbury v. La Fitte, 123 P. 
124, 22 Colo.App. 90; Filosi v. Cross- 
man, 149 A. 774, 111 Conn. 178; Wil- 
son v. Wilson, 37 Md. 1,11 Am.R. 518; 
Whitney v. Slauson, 30 Barb. (N.Y.) 
276. 

46. Johnson vy. Kelley, 
864, 32 Ky.L. 701. 

47. Filosi v. Crossman, 149 A. 774, 
111 Conn. 178; Acme Mfg. Co. v. Mc- 
Queen, 127 -S-E. 246, :189) N.C. 311; 
Speas v. Merchants Bank & Trust Co. 
of Winston-Salem, 125 S.H. 398, 188 
N.C. 529; Citizens’ Loan Inv. Co. v. 
Young, (Tex.Civ.App.) 247 S.W. 662. 


48. Acme Mfg. Co. v. McQueen, 127 
S.E. 246, 189°N.C. 311; Citizens’ Loan 
Inv. Co. v. Young, (Tex.Civ.App.) 247 
S.W. 662. 

49. Walrod v. Ball, 9 Barb. (N.Y.) 
201: 


50. Squire v. 
435, 194 N.Y. 394 

51. U.S.—Lewyn  v. 
change, 35 F.(2d) 129. 

Ala.—Cotton v. Harris Transfer & 
Warehouse Co., 106 So. 220, 21 Ala. 
App.. 3638; Wadsworth v. Sellers & 
Orum Co., 56 So. 112, 1 Ala.App. 415. 


Conn.—Filosi v. Crossman, 149 A. 
774, 111 Conn. 178. 


Fla.—Fowler v. Ramsey, 61 So. 747, 
65 Fla. 359. 

Ga.—_-McLean v. Hattan, 56 S.E. 643, 
127 Ga. 579; Underwood v. Under- 
wood,;+159 S.E. 725, 43 Ga.App. 643; 
Boswell v. Ivie, 122 S.E. 97, 31 Ga. 
App. 807; Birmingham Fertilizer Co. 
v. Dozier, 79 S.E. 927, 18 Ga.App. 759; 
Atlantic Coast Line R. Co. v. McRee, 
76 S.H. 1057, 12 Ga.App. 137. 


Ill.— Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 169 Ill. 
App. 562. 


Ind.—Gerard v. Jones, 78 Ind. 378; 
Masur v. Freyn, 156 N.E. 164, 86 Ind. 
App. 73; Bricker v. Whisler, 117 N.&. 
550, 65 Ind.App. 492. 

Ky.—Dennis Bros. v. Strunk, 108 S. 
W. 957, 32 Ky.L. 1230. 

Md.—Wilson v. Wilson, 37 Md. 1. 

Mich.—Hance Vv. Tittabawassee 
Boom Co., 38 N.W. 228, 70 Mich. 227. 

Mo.—Kwilecki v. Holman, 167 S.W. 
989, 258 Mo. 624; N. K. Fairbank Co. 
v. Illinois Cent. R. Co., 149 S.W. 1154, 
167 Mo.App. 286; Watson y. Gross, 87 
S.W. 104, 112 Mo.App. 615. 


Mont.—Klind v. Valley County 


106 S.W. 


Ordemann, 87 N.BE. 


Pathé Ex- 


Bank of Hinsdale, 222 P. 439, 69 Mont. 
386. 
N.Y.—Salt Springs Nat. Bank v. 


Wheeler, 48 N.Y. 492, 8 Am.R. 564; 
Cleminshaw v. Meehan, 258 N.Y.S. 
225, 236 App.Div. 185; Matthews v. 
Hill, 151 N.Y.S. 101, 165 App.Div. 672. 


N.C.—Nowell v. Basnight, 116 S.E. 
87, 185 N.C. 142; Vinson v. Knight, 
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[§§ 177-179 


liable for conversion, the burden of proving that a 
recovery against one has been followed by payment — 
is on defendant.®° ; 


[§ 179] b. Title or Ownership. The burden of — 
proof is on plaintiff to show title or ownership in 
himself of the property involved,°! and this burden 
remains throughout the entire trial,°? and is not 
shifted to defendant upon the making of a prima 
facie case of ownership in plaintiff.°* 
prima facie case has been made out for plaintiff, the 
burden is on defendant to establish sueh matters of 
defense as that plaintiff’s title to the property was 
void as having been acquired in fraud of his vendor’s © 


Where a 


49 S.E..891, 137 N.C. 408; Russell v. 
Hill, 34 S.E. 640, 125 N.C. 470; Bar-— 
wick v. Barwick, 33 N.C. 80. 3 


N.D.—Dearborn Truck Co. v. Nedre- 
loe, 193 N.W. 311, 49 N.D. 793. 


Pa.—Heller v. Fabel, 138 A. 217, 290 
Pa./43; 


Tex.—Humphreys-Storts Ins. Agen- 
cy v. Hoffman, (Civ.App.) 254 S.W. 
154; Citizens Loan Inv. Co. v. Young, 
(Civ.App.) 247 SW. 662; Stoval We. 
Martin, (Civ.App.) 210 S.W. 321. 


Utah.—Hi-Way Motor Co. v. Serv- 
ice Motor Co., 249 P. 133, 68 Utah 65. 


Vt.—H. C. Jaquith Co. v. Shumway, 
69 A. 157, 80 Vt. 556. 


Wash.—Hofreiter v. Schwabland, 
130 P. 364, 72 Wash. 314. 


[a]. Rule applied.—(1) Ownership 
of a house removed from plaintiff’s 
land by defendant claiming under the 
terms of an agreement between them 
as partners for a separation and di- 
vision of property. Hofreiter v. 
Schwabland, 130 P. 364, 72 Wash. 314. 
(2) Identity of ear converted. 
Humphreys-Storts Ins. Agency  v. 
Hoffman, (Tex.Civ.App.) 254 S.W. 154. 
(3) Cutting of logs in controversy 
while the owner lived and license 
continued. Fowler v. Ramsey, 61 So. 
747, 65 Fla. 359. (4) Jurisdiction of 
justice of peace in another state to 
order the sale of personal property 
under which plaintiff claimed. Kwi- 
lecki v. Holman, 167 S.W. 989, 258 Mo. 
624. (5) In an action against the es- 
tate of a bank director to recover the 
value of bonds alleged to have been 
purchased by the director with money 
furnished by plaintiffs’ decedent, 
which bonds were kept in the bank 
director’s safe deposit box, plaintiffs 
had the burden to prove ownership 
of the bonds as against the presump- 
tion in defendant’s favor growing out 
of the place where the bonds were 


found. Heller v. Fabel, 138 A. 217, 
290 Pa. 43. 
[b] Ownership of land on which 


timber was cut.—Where, in an action 
to recover for timber alleged to have 
been wrongfully taken by defendants 
from plaintiffs’ land, plaintiffs’ title 
was put in issue, it was incumbent on 
them to establish their ownership of 
the land. Dennis Bros. v. Strunk, 108 
S.W. 957, 32 Ky.L. 1230. 


{[c]_ Conversion of property on 
leased premises.—A plaintiff, suing 
for the conversion of hay cut on prem- 
ises leased to him, has the burden of 
establishing title in his lessor. Mat- 
thews v. Hill, 151 N.Y.S. 101, 165 App. 
Div. 672. 


52. Humphreys-Storts Ins. Agency 
v. Hoffman, (Tex.Civ.App.) 254 S/W. 
154; Citizens’ Loan Inv. Co. v. Young, 
(Tex.Civ.App.) 247 S.W. 662. . 

53. Citizens’ 
Young, supra. 


Loan Inv... Co... ve 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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arising from possession.°* 


tiffs ancestor is admitted, recovery can be defeated 
only by proof that such title has been divested.** 
Where the property converted is a negotiable in- 


strument, 


54 Derby v. Gallup, 5 Minn. 119. 
55. Nashville, etc., R. Co. v. Wal- 
ley, 41 So. 134, 147 Ala. 697; Denver 


is & S. L. Ry. Co. v. Hitchcock & Tinkler 

ri Equipment Co., 285 P. 941, 87 Colo. 
169; Mosteller y. Holborn, 108 N.W. 
13, 20 S.D. 545; Gale v. Gale, 41 A. 969, 
70 Vt. 540. 


[a] Thus (1) if defendant, al- 
though pleading the general issue, 
concedes that he appropriated the 
property to his own use, and that, 
shortly before, the title was in plain- 
tiff, but claims that in the meantime 
the title had become vested in him, 
as in this case, by gift from plaintiff, 
the burden is upon defendant to make 
out his title, for the presumption is 
that plaintiff's title continued. Gale 
v. Gale, 41 A. 969, 70 Vt. 540. (2) 
s In an action for conversion, where 

plaintiff's ownership of the property 
at a time prior to the commencement 
of the action was admitted, the bur- 
den is on defendant to establish his 
claim that he had acquired title to it. 
Mosteller v. Holborn, 108 N.W. 13, 
20 S.D. 545. 


[b] Rule applied: (1) To claim of 
defendant vendor that he had resery- 
ed orally certain remains of a dis- 
mantled building. Bricker v. Whis- 
fer; 1147 =N:E. 550, 65 Ind:App. °492. 

’ (2) To claim that cattle sued for had 
2 been stolen from one defendant and 
had passed to plaintiff. Stovall v. 
Martin, (Tex.Civ.App.) 210 S.W. 321. 

56. Ernest Wolff Mfg. Co. v. Bat- 
treal Shoe Co., 180 S.W. 396, 192 Mo. 
App. 113, 123; Marcy v. Parker, 62 A. 
49,-78 Vt. 73, 36. 

“In order to defeat a recovery the 
burden is on the defendant not only 
to show a better title in some other 
person but also his connection with 
such other person.” Marcy v. Parker, 


supra [quot Ernest Wolff Mfg. Co. v. | 


Battreal Shoe Co., supra]. 

57. Hiseman v. Maul, 
4,322. 

58. Powers v. Hatter, 44 So. 859, 
152 Ala. 636. 

59. 
yards Co., 28 F.(2d) 463 [mod 35 F. 
(2d) 624]; Warder, etc., 
bert, 99 Iowa 681, 68 N.W. 917; North- 


8 F.Cas.No. 


aampton Nat. Bank v. Kidder, 12 N.E. | 


577, 106 N.Y. 221, 60 Am.R. 443; Cor- 
mier v. Batty, 41 N.Y.Super. 70 [reaff 
42 N.Y.Super. 423]; 
Nat. Bank v. Kidder, 13 Abb.N.Cas. 
(N.Y.) 376. But see Dickey v. Adler, 


action for conversion of a certificate 
of deposit, it was incumbent on plain- 
tiff to show that defendants, who re- 
ceived the certificate from their co- 
defendant, had actual notice of the 
infirmity of the latter’s title). 


60. Ga.—Anderson v. Baker, 60 Ga. 


599; "Underwood v. Underwood, 159 
.E. 725, 43 Ga.App. 643; Boswell v. 
Ivie, 122 S.E. 97, 31 Ga.App. 807; Bir- 
mingham Fertilizer Co. v. Dozier, 79 


creditors;°* or that title to the property is in de- 
fendant,°® or in a third person with whom defend- 
ant so connects himself that he can stand upon his 
right;°° or to overcome the presumption of title 
And where title in plain- 


if defendant desires to defend on the 
ground that he is an innocent holder for value, the 
burden is on him to establish this fact.°°® 


[§ 180] c. Possession or Right to Possession. 
order to maintain an action for conversion, plaintiff 
must show that at the time of the conversion he was 


Raines v. St. Paul Union Stock- | 
Co. v. Cuth- | 


Northampton | 


TROVER AND CONVERSION 


involved ;°! 


In 
of authority, it 


S.B. 927, 13 Ga.App. 759. 


Ill.—Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 169 Ill. 
App. 562. 


Mich.—Belcher v. Ranney, 179 N.W. 
36, 211 Mich. 438. 


N.Y.—McCoy v. American Express 
CO Lat he NaKe = 40m O55. PNG Vion 450i 
Thompson ve St. Nicholas Nat. Bank, 
QIN E57, 113: NY. 8255 Salt Springs 


Nat. Bank Vv. Wheeler, 48 N.Y. 492, 
8 Am.R. 564; Cleminshaw vy. Meehan, 
258->N.Y.S. 225, 236-App.Div. 185; 


Byrne v. Weidenfeld, 99 N.Y.S. 412, 
113 App.Div. 451; Smith v. Smalley, 
46 N.Y.S. 277, 19 App.Div. 519. 


N.C.—Russell v. Hill, 34 S.E. 640, 
125 N.C. 470; Barwick v. Barwick, 
33°N.C. 80. 


Tex.—Citizens Loan Inv. Co. 
Young, (Civ.App.) 247 S.W. 662. 


Wis.—Brown vy. Pratt, 4 Wis. 513, 
65 Am.D. 330. 


[a] Thus (1) in an action of tro- 
ver by a former postmaster against 
his successor in office to recover the 
value of certain fixtures left on the 
premises, the burden was on plaintiff 
to show that he was entitled to the 
immediate possession of the fixtures. 
Belcher v. Ranney, 179 N.W. 36, 211 
Mich. 438. (2) In trover to recover 
an execution, if plaintiff seeks to re- 
cover from defendant on the ground 
that he let defendant have the fieri 
facias as collateral security to pay a 
debt he owed him, the burden would 
be on plaintiff in trover, even if he 
never had good title, to show that 
the debt was paid before he could 


Vv. 


recover. Anderson v. Baker, 60 Ga. 
599. 
61. Ala.—First Nat. Bank v. How- 


ard, 108 So. 402, 21 Ala.App. 363. 


Conn.—Filosi v. Crossman, 149 <A, 
774, 111 Conn. 178; Berman v. Kling, 
71 A. 507, 81 Conn. 403. 

Fla.—Carter v. Bradley, 106 So. 350, 
90 Fla. 524. 

Ga. Co. 
Vv. Griffin, 87 S.E. 808, as Ga. App. 529: 
Atlantie Coast Line R. Co. v. McRee, 
76 S.E. 1057, 12 Ga.App. 137. 

Ill.—Burge v. Englewood Motor 
Car & Garage Co., 213 Ill.App. 857; 


Manufacturers’ Mercantile Co. v. 
Monarch Refrigerating Co., 169 Ill. 
App. 562. 


Ind.—Masur v. Freyn, 156 N.E. 164, 


186 Ind.App. 73 
127 S.W. 593, 143 Mo.App. 326 (in an| 


Me.—Durgain v. Maine Cent. R. Co., 
98 A. 811, 115 Me. 551. 


Md.—Hammond v. Du Bois, 101 A. 
612, 1381 Md. 116. 


Mass.—De Young v. Frank A. An- 
drews Co., 100 N.E. 1080, 214 Mass. 
47. 


Mont.—Klind v. Valley County 
Bank of Hinsdale, 222 P. 439, 69 Mont. 
386. 


N.H.—McKeen v. Converse, 39 A. 
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in possession of the property, or was entitled to 
the immediate possession thereof.®°® 


[§ 181] d. Conversion. 
on plaintiff to show a conversion of the property 
and in order to establish a conversion, 
plaintiff must prove some affirmative wrongful act,®? 
since, as elsewhere shown, acts alleged to constitute a 
conversion must be positive and tortious and not a 
mere nonfeasanece, or neglect of some legal duty, or a 
mere breach of contract.%* 
actual conversion,®* or a demand for, and refusal of, 
the property where this is relied on to establish a con- 
version.®°® In the latter case, according to the weight 


The burden of proof is 


He must show either an 


is also necessary for plaintiff to 


4355) 68) NE. 173: 

N.J.—Ward v. Huff, 109 A. 287, 94 
N.J.Law 81; Corona Kid Co. v. Licht- 
man, 86 A. 371, 84 N.J.Law 363. 


N.Y.— Salt’ Springs’ Nat. Bank” v: 
Wheeler, 48 N.Y. 492, 8 Am.R. 564; 
Cleminshaw v. Meehan, 258 N.Y.S. 
225, 236 App.Div. 185; Whitney v. 
Slauson, 30 Barb. 276. 


Okl. 244. 

Or.—Gregory v. Oregon Fruit Juice 
Cor, 164 B28; S4 Or 199: 

Tex.—American Mortgage Corpora- 
tion v. Wyman, (Civ.App.) 41 S.W. 
(2d) 270; Marshall First Nat. Bank 
v. Myer, 56 S.W. 213, 23 Tex.Civ.App. 
302. 


Eng.—Smith v. Young, 
439, 170 Reprint 1014. 


[a] Conversion set up by way of 
counterclaim.—Where defendant set 
up as a counterclaim its right to 
compensation for scrap iron which it 
claimed had been converted by plain- 
tiff, defendant has the burden of prov- 
ing the conversion and the amount of 
iron converted. Utah Foundry & Ma- 


1 Campb. 


|chine Co. v. Utah Gas & Coke Co., 131 


P. 1173, 42 Utah 533. 


62. Burge v. Englewood Motor Car 
& Garage Co., 213 Ill.App. 357; Whit- 
ney v. Slauson, 30 Barb. (N.Y.) 276. 

63. See supra § 4. 

64 Berman v. Kling, 71 A. 507, 81 
Conn. 403; Woodruff Machinery Mfg. 
Co. v. Griffin, 87 S.E. 808, 17 Ga.App. 
529; Atlantic Coast Line R. Co. v. 
McRee, 76 S.E. 1057, 12 Ga.App. 137; 
American Mortgage Corporation v. 
Wyman, (Tex.Civ.App.) 41 S.W.(2d) 
270. 


65. Ala.—Glaze 
Port.279. 


Conn.—Filosi v. Crossman, 149 A. 
774, 111 Conn. 178; Berman v. Kling, 
71 AS 507, 81 Conn. 403. 


Ga.—Wilcox v. Citizens’ Banking 
Co. 0120" Scie 2335! Sie GarAppa i025 
Woodruff Machinery Mfg. Co. v. Grif- 
fin, 87 S.E. 808, 17 Ga.App. 529; At- 
lantic Coast Line R. Co. v. McRee, 
76 S.B. 1057, 12 Ga.App. 137. 


Tll.—Smolen v. Ziemba, 195 I1l.App. 
LG ie 

Md.—Hammond vy. Dubois, 101 A. 
612, 181 Md. 116. 

Mass.—De Young v. Frank A. An- 
See Co., 100 N.H. 1080, 214 Mass. 

Mich.—Belcher vy. Ranney, 179 N.W. 
36, 211 Mich. 438. 


N.J.—Ward v. Huff, 109 A. 287, 94 
N.J.Law 81; Corona Kid Co. v. Licht- 
man, 86 A. 371, 84 N.J.Law 363. 


AE ei v. Slauson, 30 Barb. 


Eng.—Smith v. Young, 
439, 170 Reprint 1014. 


v. McMillion, 7 


1 Campb. 
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show that at the time of the demand and refusal 
defendant had control of the property so as to be 
able to comply with the demand.°® 
decisions which are apparently in conflict with this 
Where, however, conversion is otherwise 
established, proof of demand and refusal is not 


rules’ & 


necessary.®® 


Aiding in conversion. 


fendant’s liability; 


66. Hammond v. Du Bois, 101 A. 
612, 131 Md. 116; Magaw v. Beals, 172 
N.E. 347, 272 Mass. 334; De Young 
v. Frank A. Andrews Co., 100 N.E. 
1080, 214 Mass. 47; Whitney v. Slau- 
son, 30 Barb. (N.Y.) 276, 278; Stern 
v. Sydney, 154 N.Y.S. 130, 91 Misc. 
33; Smith v. Young, 1 Campb. 439, 
170 Reprint 1014. 


“The ability of the defendant to 
comply with the demand when made, 
is an essential part of the proof, on 
the part of the plaintiff, to sustain 
the action for a wrongful conver- 
sion.” Whitney v. Slauson, supra. 


67. Kruse v. Seeger & Guernsey 
Co., 15 N.Y.S. 825 [aff 16 N.Y.S. 529]. 


See also Cotton v. Harris Transfer 
& Warehouse Co., 106 So. 220, 21 Ala. 
App. 136 [cert den 106 So. 223, 214 
Ala. 6] (in count against defendant 
for conversion of goods delivered to 
him by plaintiff by mistake, which 
fact defendant knew, and goods were 
gone when called for by rightful own- 
er, burden was on defendant to show 
that he did not still possess goods or 
had not illegally disposed of them); 
Continental Supply Co. v. White, 
(Mont.) 12 P.(2d) 569, 576 (“that the 
wrongdoer has, or has not, placed it 
out of his power to restore the con- 
verted property, is not a necessary 
element of proof in an action for con- 
version’’). 


68. Glaze v. MecMillion, 7 Port. 
(Ala.) 279; Merchants & Miners 
Transportation Co. v. Moore & Co., 
52 S.H. 802, 124 Ga. 482; Beasley v. 
Central of Georgia Ry. Co., 116 S.E. 
227, 29 Ga.App. 584; Evans v. Grier, 
115 S.H. 921, 29 Ga.App. 426; Smith 
v. Commercial Credit Co., 111 S.E. 
821, 28 Ga.App. 403; Walcott v. Keith, 
22 N.H. 196; Vermont Acceptance 
Corporation v. Wiltshire, 153 A, 199, 
103 Vt. 219, 78 A.LU.R. 792; Loverin 
v. Wedge, 146 A. 248, 102 Vt. 138. 

69. Davis v. Howe, 226 P. 316, 99 
Okl. 118. 

70. Filosi v. Crossman, 149 A. 774, 
111 Conn. 178; O’Neil Implement Mfg. 
Co. v. Gordon, (Mo.App.) 269 S.W. 
636; Klind v. Valley County Bank of 
Hinsdale, 222 P. 439, 69 Mont. 439. 
And see cases infra this section. 

71. Maben v. Scott, 54 P. 860, 12 
Colo.App. 119; Odum v. Cotton States 
Fertilizer Co., 142 S.H. 470, 38 Ga.App. 


TROVER AND 


Where plaintiff brings ac- 
tion against a party for damages for aiding in the 
conversion of his property, it 1s incumbent upon such 
plaintiff to show that the party charged with aid- 
ing in the conversion had actual notice of plaintiff’s 
rights, or had actual notice of the infirmity in the 
title of the party defendant is charged with aiding 
in the conversion, before he is entitled to recover a 
personal judgment for damages.*® 


[§ 182] e. Damages and Value. Plaintiff has the 
burden of proving the damages sustained by him,’° 
and for this purpose he must show the value of the 
property,” or of his special interest therein, which 
is necessary’? and sufficient*® to fix the limit of de- 
and if special damages are 


But there are 


CONVERSION 


[§§ 181-182 


claimed for expenses incurred in pursuit of the prop- — 
erty, defendant must establish the value of the time 
and the reasonableness of the expenses.‘4 
that the property had no market value is not a condi- 
tion precedent to the reeovery of actual value there- 
of by the owner.’® 


Proof 


Matters in reduction or mitigation of damages. 


elaimed.7® 


fact.77 


The burden is on defendant to prove facts which will 
authorize a reduction or mitigation of the damages 
If defendant claims a reduction of dam- 
ages by reason of his good faith in committing the 
conversion, the burden is on him to establish this 
If it is claimed that the property was dam- 
aged when converted, the burden rests on defend-_ 
ant to prove it.78 . 
in actions of trover for conversion of choses in ac- 


And since, as elsewhere shown, 


tion, such as notes, bills of exchange, drafts, or other 


46; Masur v. Freyn, 156 N.E. 164, 86 
Ind.App. 73. 

72. Miller v. National Elevator 
Con TSS UN Wess, oan Nabi 85a. 

73. Redd Chemical & Nitrate Co. 
v. W. T. Clay Mercantile Co., 122 So. 
652, 219 Ala. 478. 


74. Fitch v. Green, 134 P. 34, 39 
Okl. 18. 
75. Barber v. Motor Inv. Co., 298 


P. 216, 136 Or. 361 -[disappr Swank 
Veg olwert, Obie. S01 So iOr: ~ 48 27/2 
Galveston, H. & S. A. R. Co. v. Wall- 
haven, (Tex.Civ.App.) 160 S.W. 116; 
Peace, v. Betts, 169 P, 849, 99 Wash, 


76. U.S.—Pierce v. National Bank 
of Commerce in St. Louis, 13 F.(2d) 
40 [cert den 47 S.Ct. 240, 273 U.S. 730, 
71 L.Ed. 863]. 


Ala.—First Nat. Bank v. Morgan, 
104 So. 403, 213 Ala. 125. 


Conn.—First Nat. Bank v. Broder, 
14d RAS Gl uO Conny Sii4ee Loy crete 
Stuart, 96 A. 166, 90 Conn. 41. 


Ga.—Shealey v. Wilder, 127 S.EK& 
805, 33 Ga.App. 745; Milltown Lum- 
ber Cowive Carter, 63 ‘SiB (270, 5) Ga. 
App. 344. 

Ind.—Kavanaugh v. Taylor, 28 N:E. 
553, 2 Ind.App. 502, 

Ge STR v. Keays, 37 Mich. 

Minn.—Doeren v. Krammer, 170 N. 
W. 609, 141 Minn. 466, 


Neb.—Kaufmann vy. 


Parmele, 157 
N.W. 342, 99 Neb. 622. : . 


Or:—Young v. Gard, 277 P: 1005, 
129. Or. 534. 
Tex.—Ramsey v. Hurley, 12 S.W. 


59, 72 Tex. 200; Peerless Fire Ins. Co. 
v. Barcus, (Civ.App.) 227 S.W. 368; 
Kirkpatrick v. San Angelo Nat. Bank, 
(Civ.App.) 148 S.W. 362. 


Vt.—Hassan v. Safford, 74 A. 197, 
82 Vt. 444. 

Wash.—Thompson y. Metropolitan 
Bldg. Co,, 164 P. 222, 95 Wash. 546; 


Cremidas vy. Dallas, 157 P. 1084, 91 
Wash. 441. 
77. Shealey v. Wilder, 127 S.E. 805, 


33 Ga.App. 745; Milltown Lumber Co. 
v. Carter, 68 S.H.°270, 5 Ga.App. 344; 
Young v. Pine Ridge Lumber Co., 
(Tex.Civ.App.) 100 S.W. 784; Hassan 
v. Safford, 74 A. 197, 201, 82 Vt. 444. 


evidences of indebtedness, it will be presumed, in 
the absence of evidence to the contrary, that the 
value of the instrument converted is its face value,7? 
if defendant claims that the instrument is worth — 
less than its face value, or is worthless, he has the 
burden of establishing this fact.®° 


“This is eminently fair, for he 
knows all about how it happened; 
while the owner may have been en- 
tirely ignorant of the facts until long 
after the wrong is done, and to re- 
quire him to prove the defendant’s 


bad faith would or might put him to — 


a serious disadvantage.” 
Safford, supra. 


[a] Cutting timber.—In an action 
of trover for the value of lumber 
manufactured from trees cut from 
plaintiff's land, defendant claiming 
reduction of damages by reason of 
his good faith has the burden of 
showing sucnu good faith. Shealey 
v. Wilder, 127 S.E. 805, 33 Ga.App. 
745; Milltown Lumber Co. v. Carter, 
63 S.E. 270, 5 Ga.App. 344. 


78. Kavanaugh v. Taylor, 28 N.E. 
553,'2 Ind.App. 502. 

79. See supra § 177. 

80. U.S.—Pierce v. National Bank 
of Commerce in St. Louis, 13 F.(2d) 
40 [cert den 47 S.Ct. 240, 273 U.S. 
730, 71 L.Ed. 868]. 

Ala.—First Nat. Bank v. Morgan, 
104 So; 403, 2138 Ada. 125. 

Conn.—First Nat. Bank v. Broder, 
141 A. 861, 107 Conn. 574; Hoyt v. 
Stuart, 96 A. 166, 90 Conn. 41. 

Por antes SN v. Keays, 37 Mich. 

Minn.—Doeren v. Krammer, 170 N. 
W. 609, 141 Minn. 466. 


Neb.—Kaufmann v. Parmele, 
N.W. 342, 99 Neb. 622. 


Or.—Young v. Gard, 277 P. 1005, 
129 (Or? 534, 

Tex.—Ramsey v. Hurley, 
59; 72’ ‘Tex. “2100; 
Col va sBarcus) 


Hassan v. 
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12 S.W. 
Peerless Fire Ins. 
(Civ.App.) 227 S.W. 
368; Kirkpatrick v. San Angelo Nat. 
Bank, (Civ.App.) 148 S.W. 362. 


Wash.—Thompson vy. Metropolitan 
Bldg. Co., 164 P. 222; 95 Wash. 546; 
Cremidas v. Dallas, 157%: PL 1084.00 
Wash. 441, 


[a] Evidence insufficient to over- 
come presumption.—In an action for 
half of the value of notes retained 
by one partner, evidence that notes 
were overdue, in the bank for collec- 
tion, and unpaid, is insufficient to 
overcome the presumption that they 
are worth their face value, since it 
has no bearing on solvency of the 

Ee aE i 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 183] 3. Admissibility—a. In 


dence otherwise competent is admissible if it tends 
to prove or disprove a material allegation or denial 
pleading ;*! and is inadmissible if 
it does not in some degree sustain or defeat one or 
more of the issues presented for decision.*? 


[§ 184] b. Existence, Identity, and Description of 


of either party’s 


TROVER AND 


General. Evi- 


Property. Evidence of any fact which relates to 


maker. Cremidas v. Dallas, 157, P. 


1084, 91 Wash. 441. 


81. Ala.—Bevill v. Wilkins, 113 So. 
28, 216 Ala. 299; Southern R. Co. v. 
Attalla, 41 So. 664, 147 Ala. 653; King 
v. Franklin, 31 So. 467, 132 Ala. 559; 
Gimon v. Terrell, 38 Ala. 208. 


Conn.—Clark v. Hale, 34 Conn. 398; 
Calhoun vy. Richardson, 30 Conn. 210; 
Avery v. Clemons, 18 Conn. 306, 46 
Am.D. 323. 


Idaho.—Best v. Broadhead, 108 P. 
333, 18 Idaho 11. 

Ill.— Oldfield v. Boggs, 210 Ill.App. 
617; Colonial Trust & Savings Bank 
v. Thexton, 181 Ill.App. 320. 


0s oa aod v. McClintock, 76 Ind. 
205. 

Tlowa.—Richards v. Crosby, 162 N. 
W. 609, 179 Iowa 1355; Brown v. 
Dubuque Altar Mfg. Co., 144 N.W. 
ae 163 Iowa 343; Doyle v. Burns, 
99 N.W. 195, 123 Iowa 488; McNamara 
v. New Melleray Corp., 55 N.W. 322, 
88 Iowa 502. 

Ky.—wWilliams v. Herndon, 
Mon. 484, 54 Am.D. 551. 

Mass.—Hill v. Wiley, 
202 Mass. 243. 

Mich.—Adams v. Elseffer, 92 N.W. 
172, 132 Mich. 100; Baylis v. Cronkite, 
39 Mich. 413; Cook v. Hepper, 23 
Mich. 511. 

Miss.—Johnson v. Stone, 13 So. 858, 
69 Miss. 826. 

Mont.—Grosfield v. First Nat. Bank, 
236 P. 250, 73 Mont. 219. 

N.J.—Demund v. French, 5 N.J.Law 
828. 

N.Y.—Caswell v. Putnam, 24 N.E. 
Weigi2d) Nex 153; -ielcn 'v, Cochran, 


12 B. 
88 N.E. 838, 


99 N.Y.S. 755, 114 App.Div. 141; Flynn 
v. Smith, 98 N.Y.S. 56, 111, App.Div. 
870; Cohen v. Ross, 88 N.Y.S. 515, 95 
App.Div. 96. 

N.C.—Taylor v. Brewer, 37 S.E. 88, 
Ae iineIN Ot a Ds 


Okl.—Swain v. Archer, 154 P. 644, 
54,-OKl. 731. 

Or.—Frame v. Oregon Liquor Co., 
85 P. 1009, 86 P. 791, 48 Or. 272. 


Pa.—Dolan v. Briggs, 4 Binn. 496. 


Tex.—Boardman v. Woodward, (Civ. 
App.) 118 S.W. 550; Trammell v. J. 
M. Guffey Petroleum Co., 94 S.W. 104, 
42 Tex.Civ.App. 455; Huey v. Ham- 
mett, (Civ.App.) 93 S.W. 531. 


Vt.—Brooks v. Guyer, 32 A. 722, 67 
Vt. 669. 

Wash.—Bayley v. National Pole Co., 
156 P. 867, 90 Wash. 664; Rector, v. 
Thompson, 67 P. 86, 26 Wash. 400. 


82. Ala.—Wood:v. West Pratt Coal 
Co., 40 So. 959, 146 Ala. 479; Steiner 
v. Tranum, 13 So. 365, 98 Ala. 315; 
Jones v. Fort, 36 Ala. 449. 


Cal.—Arnold vy. Producers’ Fruit 
Co., 61 P. 283, 128 Cal. 637. 
Colo.—Updegraff v. Lesem, 62 P. 


342, 15 Colo.App. 297. 


Ga.—Jones v. Kimbrough, Bickers & 
Co, 74 Si. 59, 187 Ga. 638; Harris 
Loan Co. v. Elliott, etc., Book-Type- 
writer Co., 34 S.E. 1003, 110 Ga. 302; 
Jowers v. Blandy, 58 Ga. 379; White- 
head v. Arnold, 91 S.E. 234, 19 Ga.App. 
132; Sutton v. McCoy, 59 S.E. 21, 


2 Ga.App. 758. 

1ll.— Harris v. Lipman, 212 Ill.App. 
499; Hall v. Blakemore, 183 Il1.App. 
19. 

Ind.—Lindsay v. Glass, 21 N.E. 
897, 119-Ind. 301. 

Ind.T.—Gentry v. Singleton, 61 S. 
W. 990, 3 Ind.T. 516 [rev 69 S.W. 898, 
4 Ind.T. 346, aff 128 F. 679, 63 C.C.A; 
231). 

Iowa.—Frick v. Kabaker, 
498, 116 Iowa 494. 


Me.—Hotchkiss v. Hunt, 49 Me. 213. 
Paes ere ra v. Winner, 54 Md. 
127. 

Mass.—Berry v. Ingalls, 85 N.E. 
191,-199 Mass. 77; Barrett v. Bruffee, 
65 N.E. 44, 182 Mass. 229. 


Mich.—Ryan vy. Chown, 125 N.W. 
46, 160 Mich. 204, 136 Am.S.R. 4338; 
Little v. Williams, 65 N.W. 568, 107 
Mich. 652; McDonald v. McKinnon, 62 
N.W..560, 104 Mich. 428; Wright v. 
Starks, 48 N.W. 868, 77 Mich. 221. 


Mo.—Milliken v. Larrabee, (App.) 
192 S.-W. 103. 


Mont.—Proctor v. Irvin, 57 P. 183, 
22 Mont. 547. 


N.Y¥.—Matthews v. “Hill, ADIN os 
LOL, 165") AppsDivs | 6725") Byrne. v. 
Weidenfeld, OO PIN Dass 412, 113 App. 
Div. 451; Rosellen v. Herzog, 19 N.Y. 
S. 314, 64 Hun 639; Collins v. Man- 
ning, 8 N.Y.S. 927, 56 Hun 640; Stein- 
hart v. Gross, 18 N.Y.S. 489. 

Okl.—West Tulsa Belt Ry. Co. v. 
Bell, 153 P. 622, 54 Okl. 175. 


S.D.—Comeau v. Hurley, 115 N.W. 
521, 22 S.D. 79; Mossteller v. Hol- 
born, 108 N.W. 13, 20 S.D. 545. 


Tex.—Cotten v. Heimbecher, (Civ. 
App.) 48 S.W.(2d) 402; Crawford v. 
Thomason, 117 Sow. 181953) Tex: Civ. 
App. 561; Geo. R. Dickinson Paper Co. 
Vv. ae Bub. iCona(Civ- App.) S2ius: Wi 
378. 

Vt.—H. C. Jaquith Co. 
69 A, 157, 80 Vit. 556; 
68 A. 1, 80 Vt. 404. 


90 N.W. 


v. Shumway, 
Cate v. Fife, 


93E. 


433, 48 Wash. 357. ; 


Wis.—Taylor v. Tigerton Lumber 
Co., 114 N.W. 122, 134 Wis. 24. 


83. Nunnally v. Becker, 13 S.W. 79, 
52 Ark. 550; McNamara v. New Mel- 
leray Corp., 55 N.W. 322, 88 Iowa 502; 
Aldrich Banking Co. v. Gann, 75 Mo. 
App. 584. 

84. Md.—Gittings v. Winter, 60 A. 
630, 101 Md. 194. 


Minn.—Carver v. Crookston Lumber 
Co., 86 N.W. 871, 84 Minn. 79. 


Miss.—Barclay v. Smith, 36 So. 449. 


N.J.—Hitt.v. Alberts, 68 A. 237, 75 
N.J.Law 537. 


N.Y.—Howard v. McDonough, 8 
Daly 365 [aff 77 N.Y. 592]. 


{a] Thus, in trover for a heifer, 
where the question was one of iden- 
tity, testimony of the son of one who 
raised a heifer that the heifer in 
question, which he saw in plaintiff's 
barn, was the same heifer the wit- 
ness’s father had raised, was not ob- 
jectionable as calling for a conclu- 
sion, as it went merely to the identity 
and not to the ownership. Picknell v. 
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the existence or nonexistence,®* to the identity,** 
to the description,*® 
erty in controversy, which is alleged to have been 
wrongfully converted, is admissible. 


[§ 185] ¢. Title and Right to Possession—(1) Of 


Plaintiff. The general rule is that evidence, oral or 
written, which tends in any degree to prove®’ or to 


or to the quantity®® of prop- 


Fulton, 94 A. 104, 89 Vt. 51. 


{[b] Where plaintiff has offered no 
evidence touching identity of the 
thing converted, evidence offered by 
defendant in that regard will not be 
Oe phate Whistler v. Teague, 66 Ind. 


85. Bugbee vy. Allen, 14 A. 778, 56 
Conn. 167; Casey v. Ballou Banking 
Co., 67 N.W. 98, 98 Iowa 107. 


86. Mouat v. Wood, 35 P. 58, 4 
Colo.App. 118; Gregory v. Rosenkrans, 
47 N.W. 832, 78 Wis. 451. 

87. U.S I 
v. Rhodehamel, 223 F. 979, 139 C.C.A, 
3855; Hance v. McCormick, 11 F.Cas. 
No. 6,009, 1 CranchC.C. 522. 


Ala.—Page v. Skinner, 125 So. 36, 
220 Ala. 302; Chevrolet Motor Co. v. 
Caton, 101 So. 656, 212 Ala. 42; Lyons 
v. Stickney, 54 So. 496, 170 Ala. 134; 
Farrow v. Wooley & Jordan, 43 So. 
144, 149 Ala. 373; Donnell v. Thomp- 
son, 13 Ala. 440; Robertson v. Hooton, 
85 So. 582, 17 Ala.App. 258. 


Dy peabilbe ae he v. Solomons, 26 Ga. 


Ind.T.—Purcell 
Mills v. Bell, 
(ALE 


lowa.—Antes v. Consumers’ Consol. 
Coal Co., 210 N.W. 767, 203 Iowa 485. 


Ky.—Dennis Bros. v. Strunk, 108 S. 
IW 95%, B2ukc yl. 12302 


Me.—Stevens v. Gordon, 33 A. 27, 
87 Me. 564. 


Mass.—Perivoliotis v. Eveleth, 146 
N.E. 724, 251 Mass. 444; Fennessy Vv. 
Spofford, 10 N.E. 463, 144 Mass. 22; 
Clark v. Houghton, 12 Gray 38. 


Mich.—Ward v. Carey, 166 N.W. 
952, 200 Mich. 217; Monroe v. Mo- 
loney, 34 N.W. 412, 67 Mich. 83; 
Adams v. Kellogg, 29 N.W. 679, 63 
Mich. 105. 


Minn.—Jones vy. Bradley Timber & 
Ry. Supply Co., 181 N.W. 494, 114 
Minn. 415. 

Mo.—Lazerine v. Lazerine, 162 S.W. 
7195 179 MorAppe 476: 


Mont.—Laubenheimer v. Bach, 47 
P. 803, 19 Mont. 177. 


N.J.—Figoli v. Halpern, 95 A. 
88 N.J. Law 58. 


N.Y.—Miller v. Hennessy, 94 N.Y.S. 
563, 47 Misc. 403. 


N.C.—Nowell v. Basnight, 116 S.B. 
Siu LS Oy IN Ce, VA: 


Or.—Fredenburg v. Horn, 218 P. 
9397) PHOS SOs Fie 250 SO AcE Eyre ha 
Goltra v. Penland, 69 P. 925, 42 Or. 18. 


$.D.—Conway v. Belatti, 175 N.W. 
703, 42 S.D. 400. 


Tex.—Boardman Vv. 
(Civ.App.) 118 S.W. 550. 


Vt.—H. C. Jaquith Co. v. Shumway, 
69 A. 157, 80 Vt. 556. 

Wash.—Greenwood v. Corbin, 93 P. 
433, 48 Wash. 357; Groveland Imp. 
Co. v. Farmers’ Supply ComGonea p20) 
25 Wash. 344, 87 Am.S.R. 755. 

N.B.—Quebec Forest Products Co. 
v. Shannon, 46 N.B. 294. 


prea atte Van Holey, 247 1U.C.@.bs 
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Thus (1) plaintiff's testimony 
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disprove*® 


not be Sdmaied. 


that he bought the property of certain j 


persons, and their testimony that they 
sold it to him, is competent. Nowell 
v. Basnight, 116 S.E. 87, 185 N.C. 142. 
(2) It is competent for one who 
hands a note to another for collection 
to prove his own deciarations made at 
the time, showing his ownership of 
the note. Donnell v. Thompson, 13 
Ala. 440. (3) Plaintiff's evidence 
that by her purchase from a third 
person in possession she was a bona 
fide purchaser for value without no- 
tice of defendant’s claim is competent 
in conversion on the issue of owner- 
ship. Figoli v. Halpern, 95 A. 739, 
88 N.J.Law 58. (4) Where. owner- 
ship of a truck was in issue, testi- 
mony that the books of a bank showed 
that a check for a certain amount 
claimed to be the purchase price of 
the truck was charged to the account 
of one claiming to be the owner is 
relevant on the question of owner- 
ship. Flowers v. Spears, 130 S.E. 710, 
L190 NC: 747. (5) Im: anwaction, for 
conversion of an automobile, where 
plaintiffs proceeded on the theory of 
completed purchase of a garage, in- 
cluding the car, it was competent for 
them to show that after defendant 
took the car they made a demand on 
him for it, and they could show what 
conversation was then had. Ward v 
Carey, 166 N.W. 952, 200 Mich. O17, 
(6) Where plaintiff in ejectment, 
after being restored to the possession, 
brought trover against defendants in 
ejectment for the conversion of trees 
cut while in possession, evidence of 
defendants’ title to the premises, and 
evidence to show continuous adverse 
possession by defendants for a period 
of more than ten years prior to the 
date of the alleged injuries, was ad- 
missible to show the bona fides of the 
possession, and to show title in de- 
fendants at that time. Lyons v. 
Stickney, 54 So. 496,170 Ala. 134. 


{[b] Acts of dominion over prop- 
erty.—(1) Acts of dominion over the 
property (Ward v. Carey, 166 N.W. 
952, 200 Mich. 217), (2) such as pos- 
session and use by plaintiff (H. C. 
Jaquith Co. v. Shumway, 69 A. 157, 
80 Vt. 556), are admissible. 


{[c] Bills of sale, warehouse re- 
ceipts, and insurance policies.—(1) 
Bills of sale (Perivoliotis v. Eveleth, 


146 N.E. 724, 251 Mass. 444; Freden- 
burg v. Horn, 243) ub. 939, 108) Or; 
672, 30 A.L.R. 1153; Conway v. Balat- 


ti, 175 N.W. 703, 42 S.D. 400), (2) 
warehouse receipts issued to plain- 
tiff for the property (Perivoliotis v. 
Eveleth, supra), (3) and insurance 
policies thereon in plaintiff's favor 
(Antes v. Consumers’ Consol. Coal 
Co., 210 N.W. 767, 203 Iowa 485) are 
properly admitted on the issue of 
ownership. (4) And the fact that 
the consideration was not stated in 
the bill of sale does not affect its 
admissibility, since it is merely in- 
cidental to the question of ownership 
and right of possession. Fredenburg 
v. Horn, supra. 


[ad] Lease.—(1) In trover against 
a purchaser of the property from the 
ylessee thereof, the lease is admissi- 
ble to show the nature of the right of 
the lessee and to rebut any presump- 
tion of agency on his part. Oliver 
Ditson Co. v. Bates, 68 N.E. 908, 181 
Mass. 455,,92 Am.S.R. 424, 57 L.R.A. 
989. (2) ‘In trover for the conver- 


TROVER AND 


plaintiff’s title or right of possession is 
admissible and on the other hand evidence which 
has no tendency to prove*® or disprove®® plaintiff’s 
title or right of possession is immaterial and should 


ularly subject to 


sion of leased property, claimed to 
have been wrongfully taken by de- 
fendants from the possession of plain- 
tiff’s lessee, the lease was properly 
admitted in evidence, as a link in the 
chain of testimony, as against the 
objection that it allowed plaintiff to 
make testimony in her own interest. 
Grenier v. Hild, 82 N.W. 1052, 124 
Mich. 222 


fe] Wills.—A will does not prove 
title in the testator, but it is admissi- 
ble as proof that whatever title he 
had passed to plaintiff, a legatee. 
Terrell v. McKinny, 26 Ga. 447. 


{f] Record of criminal case.—In 
administrator’s action for the conver- 
sion of money belonging to decedent, 
where it was alleged decedent was 
murdered and robbed of the money in 
controversy, admitting the record of a 
criminal case against one convicted 
of homicide was not error, since the 
record, although showing a collateral 
fact, was clearly material as a cir- 
cumstance sustaining plaintiff's the- 
ory that decedent was murdered and 
robbed by the person from whom de- 
fendant received the money. Page v. 
Skinner, 125 So. 36, 220 Ala. 302: 

88. Colo.—Dorris v. San Luis Val- 
ley Finance Co., 7 P.(2d) 407, 90 Colo. 
209; Thomas v. Seloom, 250 P. 381, 
80 Colo. 189. 


Md.—Scott v. Burch, 6 Harr.&J. 67. 


Mass.—Baker v. Seavey, 40 N.E. 
8638, 1163 Mass. 522, 47 Am.S.R. 475; 
Bond v. Endicott, 21 N.E. 361, 149 
Mass. 282. 

Mo.—Pledge v. Griffith, 202 S.w. 


460, 199 Mo.App. 303; 
Mo.App. 274. 


Neb.—Welton v. De Yarman, 42 N. 
W. 338, 26 Neb. 59. 


N.Y.—Murphy v. John Hoffman Co., 


Kirk v. Kane, 87 


sie NALS: 4164 251 App. Dg As BES 
131 "Ba. 189 
R.I.—F. me Thomas Mach. Co. v. 
Voelker, 50 A. 838, 23 R.I. 441. 
Be eee ot v. Wilburn, 28 S.C.L. 
[a] Thus (1) in an action for con- 


version of horses, it was competent on 
the issue of ownership to show that 
the brand registered in plaintiff’s name 
was in fact for the use of another 
person. Thomas v. Seloom, 250 P. 381, 
80 Colo.189. '(2) Ina suit to recover 
part of the proceeds of bank stock 
sold, plaintiff claiming she owned five 
shares, the court improperly refused 
to permit defendant’s mother to tes- 
tify that plaintiff did not claim to 
have furnished any of the money 
which went into the stock. Pledge 
v. Griffith, 202 S.W. 460, 199 Mo.App. 
308. (3) In an action for a wrongful 
conversion of personalty which plain- 
tiff bought at a sale by a receiver in 
bankruptcy, in proceedings against a 
third party, it was improper to ex- 
clude evidence offered by defendant 
to show that the bankrupt and the re- 
ceiver had no title to the property, al- 
though the fact that the bankrupt 
was in possession gave the receiver, 
and under him to plaintiff, prima. fa- 
cie evidermce of ownership. Murphy vy. 
John Hoffman Co., 135 N.Y.S. 416, 151 
App.Div. 353. 


89. Servel v. Corbett, 290 P. 200, 49 
Idaho 536; Kipp v. Silverman, 64 P. 
884, 25 Mont. 296. 
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[§§ 185-186 


[§ 186] (2) Of Defendant. The right of defend- 
ant to the admission of evidence in support of title 
or right of possession in himself is as broad as 
that of plaintiff,?! and is, on the other hand, sim- — 


— 


the same limitations as to its ad-— 


[a] Thus, where plaintiff alleged 
the wrongful seizure of his goods in 
his agent’s possession on an execution 
against the agent as owner thereof, 
letters of plaintiff ordering goods to 
be shipped and billed to the agent 
with duplicate bills to himself are not 


admissible, since they show no title — 


in plaintiff. Kipp v. Silverman, 64 P. 
884, 25 Mont. 296. 
90. U.S.—Shoup v. Marks, 
32, 62 C.C.A. 540. 
Ala.—Kinney v. 
Farm Bureau, 


Cullman County 


128 F 
117 So. 189, 217 Ala. — 


98 — 


569. 

Fla.—Atlantie Shell Co. v. Welded — 
ledge Products Co., 122 So. 787, 

aia Os 


Ind.—Drudge v. Citizens’ Bank of 
Akron, 113 N.E. 440, 64 Ind.App. 21T. 


Mo.—Asadorian vy. Sayman, (App.) 
282 S.W. 507. 


Le raid cre ae v. Wing, 16 How.Pr. 


Tex.—Hook v. Davis, 
278 Sw. 1107. 


[a] Thus (1) in an action for con- 
version of notes and mortgages held 
in trust by defendant bank, the fact 
that plaintiff evaded taxation by not 


(Civ.App.) 


returning the same as his property is © 


not important on the issue of owner- 
ship. Drudge v. Citizens’ Bank of 
Akron, 113 N.E. 440, 64 Ind.App. 217. 
(2) In an action for eonversion 
against defendant buying fertilizer 
belonging to plaintiff, but stored in 
the seller’s warehouse, 
garding conversation between defend- 
ant and the seller as to whether the 
whole of the fertilizer or only so 
much belonged to plaintiff, and what 
it was worth, was immaterial, since 
it did not purport to affect, and could 
not affect, plaintiff’s ownership, which 
was not denied. 


_ 


a. ve 


evidence re- | 


Kinney v. Cullman 


County Farm. Bureau, 117 So. 189, 217 


Ala. 569. 
version of rugs, the exclusion of evi- 
dence that, at the time defendant 
checked other rugs in plaintiff’s store, 
which were admitted to be his prop- 
erty, plaintiff made no claim that any 
of the rugs in the store belonged te 
him, is proper, as there was no occa- 


(3) In an action for the econ-. 


sion for plaintiff to assert ownership — 


at that time. Asadorian v. Sayman, 
(Mo.App.) 282 S.W. 507. (4) Evidence 
tending to show that the sale of the 
goods to plaintiff was in fraud of the 
seller’s creditors is inadmissible, the 
sale being sufficient to transfer the 
title to him as between the parties 
and as against all others except cred- 
itors of the seller proceeding legally 
a valid process. Shoup  v. 
Marks, 128 F. 32, 62 C.CiA. 540. 


[b] In trover by landlord for 
goods distrained against persons in 
possession claiming as prior pur- 
chasers, evidence that plaintiff had 
agreed to receive: goods in payment 
of rent is irrelevant, the tenant not 
having exercised his option. Betz v. 
Hummel, 13) A. 933, 40 Pa:Cas) sist 

91. Ala.—Baker v. Cotney, 43 So. 
786, 150 Ala. 506; V. J. Forrester & 
Bro. v. J. A. 0 May Co., 57 So. 64, 3 Ala. 
App. 281. 

Ga.—Byrne v. Attaway, 44 Ga. 302. 

Ind.—Stull v. Howard, 26 Ind. 456. 

Mich.—Wright v. Starks, 43 N.W. 


868, 77 Mich. 221; Van Aukin vy. ©’Con- 
nor, 15'N.W. 516, 50 Mich. 374. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 186-189] 


missibility.®? 


[§ 187] d. Acts Constituting Conversion. 
dence of any unauthorized act of dominion over 
plaintifi’s property, or participation therein, by de- 
fendant either on behalf of himself or another, or 
through the ageney of another, is relevant to the 
issue of conversion, and therefore admissible,®* if 
the acts sought to be proved occurred before the 
suit was commenced, but evidence of acts commit- 
ted after the commencement of the suit is not ad- 


missible to prove a conversion.?* 


has proved conversion by evidence of demand and 
refusal, there is no objection to proof of a conver- 
sion by other evidence, the evidence being merely 
Defendant on the other hand is en- 


eumulative.®® 


N.Y.—Kilpatrick v. Ludwig Carved 
oars Co., 32 N.Y.S. 922, 11 Misc. 

Tex.—Land vy. Klein, (Civ.App.) 29 
S.W. 657. 

[a] Rebutting contention of rescis- 
sion of sale to defendant.—In an ac- 
tion for the conversion of goods, de- 
fendant claimed that he purchased 
the goods from the person who after- 
ward sold them to plaintiff, and that 
the seller put him in possession of 
the goods, upon the agreement that 
defendant would pay the price when 
they reached a nearby town, evidence 
of defendant’s tender of the purchase 
price at the proper time and place was 
admissible to rebut a contention that 
the seller rescinded for nonpayment 
of the price. V. J. Forrester & Bro. 
v. J. A. May Co., 57 So. 64, 3 Ala.App. 
281. 

92. Ala.—Page v. Skinner, 125 So. 
36, 220 Ala. 302; Baker v. Cotney, 43 
So. 786, 150 Ala. 506. 

Miss.—Harris v. Newman, 6 Miss. 
654. 

Mo.—Allen v. St. Louis, etc., R. Co., 
72 Mo. 386. 

Neb.—Fred Krug Brewing Co. v. 
Healey, 99 N.W. 489, 101 N.W. 329, 71 
Neb. 662. 

N.Y.—Martin v. Hillen, 36 N.E. 803, 
142 N.Y. 140; Booth v. Powers, 56 N. 
Wea, 

Pa.—Betz v. Hummel, 13 A. 938, 10 
Pa.Cas. 313. 


Tex.—Crosby County Cattle Co. v. 
Corn, (Civ.App.) 25 S.W.(2d) 283; 
Irion v. Bexar County, 63 S.W. 550, 
26 Tex.Civ.App. 527. 

N.S.—Mills v. McLean, 10 N.S. 379. 


[a] Where title of defendant ad- 
mitted.—In a husband and wife’s suit 
for the conversion of cattle alleged 
to have been acquired after bank- 
ruptecy proceedings, excluding defend- 
ant’s evidence regarding the bank- 
ruptcy proceedings and transfer of 
the property of husband and wife to 
defendant, offered for the purpose of 
showing that defendant had title, was 
not error, the husband and wife hav- 
ing admitted that defendant acquired 
title to the property they then had. 
Crosby County Cattle Co. v. Corn, 
(Tex.Civ.App.) 25 S.W.(2d) 288. 


{[b] Evidence not tending to show 
title.—In an action against a husband 
for the conversion of bonds, the al- 
leged property of his deceased wife, 
reciprocal wills of the husband and 
wife giving the property of each to 
the other, neither of which was in 
force at the time of the wife’s death, 
or made any mention of the bonds, 
are inadmissible in evidence. Martin 
v. Hillen, 36 N.E. 803, 142 N.Y. 140. 


9g. Ala.—Lincoln Reserve Life 
Ins. Co. v. Armes, 110 So. 818, 215 Ala. 
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titled to introduce any evidence having a tendency 


Evi- 


Where plaintiff version.?® 


407; Lisenby v. Capps, 75 So. 332, 
200 Ala. 20; Haas v. Taylor, 2 So. 
633, 80 Ala. 459; Miller v. Millstead 
& Hill, 81 So. 182, 17 Ala.App. 6. 

Ark.—W. A. Gage & Co. v. Hall, 189 
S.W. 1062, 126 Ark. 627. 

Colo.—Carper v. Risdon, 76 P. 744, 
19 Colo.App. 530. 

Conn.—Barker v. Lewis Storage, 
etc., COnr Gl Avs 863.005 2 OOnMm 193: 

Del.—Layman vy. F. F. Slocomb & 
Co., 76 A. 1094, 23 Del. 403. 
oe ae v. Sipple, 179 Ill.App. 

Ind.—Coffin v. Anderson, 4 Blackf. 
395; International Harvester Co. of 
America v. Haas, 163 N.E. 613, 88 
Ind.App. 267. 

Mo.—Meyer v. Phoenix Ins. Co., 69 
S.W. 639, 95 Mo.App. 721. 


N.H.—Gilman & Sanborn v. Hill, 36 
N.H. 311; Lathrop v. Blake, 23 N.H. 
46. 

N.Y.—McGreevey v. New York Cen- 
traleR a Coss 25 6 Now. Ss. 20151143 cise: 
519; Greenberg v. Shindel, 128 N.Y. 
S. 661, 71 Misc. 465. 


N.D.—Huether v. McCaull-Dins- 
more Co., 204 N.W. 614, 52 N.D. 721. 


Or.—Preble v. Hanna, 244 P. 75, 
117 Or. 306. 

Vt.—Stillwell v. Farwell, 24 A. 243, 
64 Vt. 286; Stewart v. Martin, 49 Vt. 
266. 

Wis.—Taylor v. Tigerton Lumber 


Co., 114 N.W. 122, 184 Wis.'24; Sey- 
mour v. Seymour, 14 N.W. 371, 56 
Wis. 314. 


N.S.—Morrison vy. Thompson, 11 N. 
S. 411. 


[a] Rule applied.—(1) Where a 
trover count in a_bailor’s action 
charged conversion of the ox, the sub- 
ject of the bailment, evidence that de- 
fendant ‘said that he skinned the ox 
and sold his hide” was properly ad- 
mitted. Lisenby v. Capps, 75 So. 332, 
200 Ala. 20. (2) Testimony that tools 
of a witness were commingled with 
plaintiffs’ personalty converted is ad- 
missible as tending to prove the con- 
version and not prejudicial. Preble v. 
Hanna, 244 P. 75, 117 Or. 306. 


94. Wright v. Sipple, 179 Ill.App. 
386. 
95. Clark v. Hale, 34 Conn. 398. 


See Aldrich v. Higgins, 59 A. 498, 77 
Conn. 370 (proof of demand and re- 
fusal on a certain date does not pre- 
clude proof of an actual conversion at 
an earlier date). 

[a] Evidence admissible to show 
demand.—In an action by the owner 
of grain, who stored it with a public 
warehouseman, for conversion by a 
commission merchant, who sold it in 
terminal market, letters between 


[§ 189] f. Acts and Declarations of Parties. 
is proper to put in evidence any act, declaration, 
or admission of plaintiff which tends to contradict 
a material averment of his pleading or disclose his 


to show that the acts complained of do not consti- 
tute a conversion.®® 
version is immaterial and inadmissible where the 
question of conversion has been settled in another 
case and where the only question in the instant case 
is the amount of damages recoverable.?* 


[§ 188] e. Fraud. Evidence is admissible to show 
that defendant obtained the property by fraud, as 
bearing on the character of his alleged act of con- 


Evidence to establish a con- 


igh 


plaintiff’s attorneys and defendant 
are properly admitted to show de- 
mand for the grain and refusal there- 
of by defendant. Huether v. McCaull- 
Pa inone Co., 204 N.W. 614, 52 N.D. 


96. Hannon v. Bramley, 32 A. 336, 
65 Conn. 193; David v. May, 195 Ill. 
App. 549; Walker v. Wetherbee, 23 
A. 621, 65 N.H. 656; Huntington v. 
Douglass, 24 N.Y.Super. 204. 


[a] Thus (1) in trover for the 
conversion of horses, defendant is en- 
titled to show that he impounded 
them while doing damage on his 
premises and that he did not assert 
any dominion or ownership over them 
but seasonably notified the owner of 
what he had done and invited him to 
take his animals away. Walker v. 
Wetherbee, 28 A. 621, 65 N.H. 656. 
(2) In an action by an officer to re- 
cover damages for the alleged con- 
version of hay attached as the prop- 
erty of defendant, the latter may in- 
troduce evidence to show that the 
hay did not in fact belong to him, but 
to others. Hannon v. Bramley, 32 A. 
336, 65 Conn. 193. (3) In an action 
for damages for the conversion of 
goods bought by plaintiff of defend- 
ant, but left in the possession of the 
latter, under a special agreement, if 
the only proof of a conversion is a 
demand and refusal, evidence is ad- 
missible that, at the time of the sale, 
plaintiff knew that the goods belonged 
not to defendant, but to a third per- 
son, who, before such demand, took 
the goods away from defendant 
against his’ will. Huntington vy. 
Douglass, 24 N.Y.Super. 204. 


97. Green v. Laclair, 99 A. 244, 91 
Viti 23; 
98. Filosi v. Crossman, 149 A. 774, 


111 Conn. 178; Heineman v. Steiger, 
19 N.W. 965, 54 Mich. 232; Lowry v. 
Walker, 5 Vt. 181; Meyer v. Doherty, 
113 N.W. 671, 183 Wis. 398, 126 Am. 
SiR 967 esas ACNG See 24 ze 


[a] Thus evidence that defendant 
sued for conversion of bonds sought 
to aid the transferor in prison for 
fraud is admissible to show defend- 
ant’s bad faith in purchasing the 
bonds. Filosi v. Crossman, 149 <A. 
774, 111 Conn. 178. 


[b] Fraudulent contract by agent, 
although his principal, defendant, 
was not privy to it, may be admissi- 
ble. Irving v. Motly, 7 Bing. 543, 5 
MRE 380, 20 E.C.L. 244, 131 Reprint 


[c] Fraudulent representation de- 
hors a written statement may be 
shown. Heineman vy. Steiger, 19 N.W. 
965, 54 Mich. 232. 


{d] Bvidence of failure of consid. 
eration is inadmissible in trover when 
no issue of fraud is raised. Leavitt 
v. Stansell, 6 N.W. 855, 44 Mich. 424. 


108 [65 C.J.] 
consent to the act of conversion;®® or of defendant 
‘which admits his liability or disproves his defense. 
And on the other hand it has been held that defend- 
ant may introduce the declarations made by him 
at the time of the demand showing a reasonable ex- 
cuse for a refusal thereof if the court were first ap- 
prised that such declarations tended to establish 
the fact that such excuse was made.? But plaintiff, 
by examining a witness to prove a demand and re- 
fusal, does not make the declarations of defendant, 
in reply to the demand, evidence in defendant’s 
favor. And evidence that agents of defendant 
made overtures to plaintiff with reference to the 
purchase of the timber is not admissible in an ac- 
tion for the subsequent conversion of the timber.* 


{§ 190] g. Similar Acts by Defendant. Hvidence 
that defendant had, either before or subsequent to 
the alleged conversion, obtained goods from plain- 
tiff or others is admissible on the question of in- 
tent® and guilty knowledge.® But it has been held 
that, in order to render such evidence admissible, 
it must relate to acts so recent as to throw light 
upon the intent at the time of the commission of 
the act under consideration.” 


[§ 191] h. Motive and Good Faith of Defendant. 
As elsewhere shown, it is not essential to conversion 
22 Ill.App. 4, 


99. Robison v. Hardy, Caw 
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Zimmerman Mfg. Co. v. 


[§§ 189-194 


that the motive or intent with which the act was 
committed should be wrongful, or willful, or cor- 
rupt;® and accordingly, evidence of good faith on 
defendant’s part is ordinarily inadmissible,® except 
where it is sought to recover exemplary or punitive 
damages, in which case defendant is entitled to show 
that he did the acts complained of in good faith in 
order to prevent an allowance of exemplary or puni- 
tive damages.'® 


[§ 192] i. Indictment of Defendant for Larceny. 
Evidence of a prior indictment and conviction of 
the thief is admissible in trover against a purchaser 
of stolen goods to account for the absence of the 
witness and as strengthening the proof of conver- 
sion;1! but in trover against one indicted for lar- 
ceny of property, evidence of his acquittal is in- 
admissible, the only question in controversy at the 
trial of the indictment being* whether the property, 
a note, had been paid by the maker at the time of 
its alleged conversion.t? 

[§ 193] j. Nature and Extent of Injury—(1) In 
General. Plaintiff is entitled to the admission in 
evidence of any facts and circumstances which per- 
tain to the extent of his loss, or measure of dam- 
ages.13 


[§ 194] (2) Value of Property Converted—(a) 


for the felony before bringing trover, 


512; Hill v. Wiley, 88 N.E. 838, 202] Dunn, 44 So. 533, 151 Ala. 435. evidence of the prior indictment of 
Mass. 243; Glenn v. Garrison, 17 N.J. 5. Trinidad Creamery Co. v. Mc-|the taker for larceny is competent 
Law 1; Gilpin. v. Royal Canadian] Donald, 259 P. 1028, 82 Colo. 328; | to Show a compliance with the statute 


Bank, 27 U.C.Q.B. (Ont.) 310. 


Filosi v. Crossman, 149 A. 774, 


111 | before bringing a civil suit. Brough- 


[a] hus testimony is competent | Conn. 178; Hall v. Brown, 30 Conn. | ton v. Winn, 60 Ga. 486. 
that plaintiffs, who had insured wheat ; 551; Allison v. Matthieu, 3 Johns. (N. As to necessity of prior indictment 
sued for in trover, had collected the] Y.) 235; Striker v. McMichael, 1 | of thief see supra § 108. 
insurance thereon, the fire having oc-| Phila. (Pa.) 89. 12. Parker v. Kenyon, 112 Mass. 
curred two days after As ab Fb {a] Thus a fraudulent transaction | 264. 
Gilpin _v. Royal Canadian Bank, 27] whereby bonds other than the bonds ee eeuxaeh <a, S Anwigeaneiine 


UiC.@,B: 7 (Ont.)~ 310; 


[b] Evidence not tending to show 
consent to conversion.—Evidence that 
an owner requested an officer to levy 


in suit were obtained 
manner by defendant’s transferor is 
admissible to prove fraud in obtain- 
ing the bonds converted. 


in the same | Alabama Lumber Co., 110 So. 31, 215 


Ala. 231; Motor Sales Corporation v. 


Tayo Ae Wisdom, 96 So. 68, 209 Ala. 242: Bak- 


on one article rather than another is 
inadmissible, since it does not tend 
to show consent to the seizure and 
conversion thereby. Marks v. Wright, 
51 N.W. 882, 81 Wis. 572. 

1. Del.—Layman v. F. F. Slocomb 
& Co., 76 A. 1094, 23 Del. 403. 


Ind.—Lindsay v. Glass, 21 N.E. 897, 
119 Ind. 301. 

Mich.—Carpenter v. Carpenter, 117 
N.W. 598, 154 Mich. 100; Adams v. 
Kellogg, 29 N.W. 679, 63 Mich. 105. 


Pa.—Puzis v. Temko, 33 Pa.Super. 
526. 

Vt.—Cate v. Fife, 68 A. 1, 80 Vt. 
404; Moore v. Hill, 19 A. 997, 62 Vt. 
424. 

{a] Evidence of acknowledgment 
of conversion made by defendant aft- 
er the conversion was barred by the 
statute is inadmissible. Goodwyn v. 
Goodwyn, 16 Ga. 114. 


2. Dent & Cade v. Chiles, 5 Stew. 
& P. (Ala:) 383, 26° Am.D. 350. See 
National L. Assoc. Vv. Thompson, 56 
N.Y.S. 401, 38 App.Div. 445 (on an 
issue of conversion of a fund for 
which no demand was made, defend- 
ant may testify to conversations with 
an officer of plaintiff which tend to 
explain his attitude toward plaintiff 
in respect of his failure to turn over 
the fund, where such officer has tes- 
tified to other conversations with de- 
fendant on the same subject). 


8. Barber v. Anderson, 17 S.C.L. 
358. 


Crossman, 149 A. 774, 111 Conn. 178. 


6. Trinidad Creamery Co. v. Mce- 
Donald, 259 P. 1028, 82 Colo. 328. 


7 Platt v. Walker, 196 P. 190, 69 
Colo. 584. 


[a] Thus, in an action for con- 
verting plaintiff's horses by taking 
good horses out of the corral and sub- 
stituting poor horses therefor, evi- 
dence that defendant had, five or six 
months before the alleged conversion, 
caused one of his employees to take 
three horses to his own yard and 
there change the brands, was inad- 
missible to show defendant was en- 
gaged in “switching horses,” the of- 
fered evidence being not only too re- 
mote in point of time, but also dis- 
similar in character. Platt v. Walker, 
196 P. 190, 69 Colo. 584. 

8. See supra § 7. 

9, Douslass” va Scott, Sia tNayesS 
470, 180 App.Div. 322. Compare Mil- 
ler v. Winfree, 15 S.W. 918, 4 Tex.A. 
Civ.Cas. § 228 (where it was held that, 
in an action for the conversion of 
goods, which it is admitted that de- 
fendants purchased in good faith 
from a third person, it is error to 
exclude evidence that it had no 
knowledge of plaintiffs’ claim). 


10. See infra § 199. 
11. Pease v. Smith, 5 Lans. 519 [aff 
GLEN. Yi Aca: 


[a] In Georgia, under a statute 
which provides that the owner of 
stolen goods must prosecute the thief 


er v. Cotney, 43 So. 786, 150 Ala. 506. 


Cal.—Levy v. Scott, 46 P. 892, 115 
Cale 39% 


Fla.—West Yellow Pine Co. v. Ste- 
phens, 86 So. 241, 80 Fla. 298. 


Ind.—Walling v. Lewis, 21 N.E. 
1108, 119 Ind. 496; Aufderheide v. 
Fulk, 112 N.E. 399, 64 Ind.App. 149. 


Md.—Swartz v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., 71 A. 
854, 109 Md. 393, 16 Ann.Cas. 1156. 


Mass.—Jackson v. Innes, 121 N.E. 
489, 231 Mass. 558; Munro vy. Stowe, 
55 N.E. 992, 175 Mass. 169. 


Mich.—Henness v. Charles Hebard 
& Sons, 135 N.W. 1078, 169 Mich. 670; 
Adams v. Elseffer, 92 N.W. 772, 132 
Mich. 100. 


Mont.—Shipler v. Potomac Copper 
Co., 220 P. 1097, 69 Mont. 86; Proctor 
v. Irvin, 57 P. 183, 22 Mont. 547. 


Neb.—Richtmyer v. Mutual Live 
Stock Commission Co., 240 N.W. 315, 
122 Neb. 317, 80 A.L.R. 608. 

N.Y.—Parmenter vy. Fitzpatrick, 31 
N.E. 1032, 1385 N.Y. 190; Prior v. Mor- 
ton Boarding Stables, 59 N.Y.S. 287, 
43 App.Div. 140; Genet v. Delaware, 
ete., Canal Co., 43 N.Y.S. 589, 14 App. 
Div. 177 [mod on other grounds 57 
N.E. 297, 163 N.Y. 173]; Ebenreitter 
v. Dahlman, 41. N.Y.S. 559, 18 Misc. 
351 [aff 42 N.Y.S. 867, 19 Misc. 9]. 

W.D.—Company “A” First Regi- 
ment, North Dakota National Guard 
School v. Hughes, 205 N.W. 722, 53 
ND, 2:91; Dearborn Truck Co. v. Ned- 
reloe, 193 N.W. 311, 49 N.D. 793. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 194-195] 


In General. In establishing the value of property, 
the same rules govern as in other actions in which 


the question of value is involved.+4 


tion of the property in controversy,!® and proof of 
conversion thereof by defendant,'® either party may 
offer in evidence any facts or cireumstanees which 
will fairly inform the jury of the character and con- 
dition of the property, and thereby enable them by 
their experience and the aid of expert testimony, 
if any be offered, to determine the value’? of the 
property as of the particular time of the wrongful 
conversion thereof, as well as at the particular 


Or.—Singer v. Pearson-Page Co., 
115) PR. 1587 58 Ore 526. 


Tex.—Farmers’ State Guaranty 
Bank v. Pierson, (Civ.App.) 201 S.W. 
424, 


Vt.—Lowry v. Walker, 5 Vt. 181. 


Wash.—Hetrick v. Smith, 122 P. 
363, 67 Wash. 664. 


Eng.—McGrath y. Bourne, Ir. R. 10 
C.L. 160. 


14. Dearborn Truck Co. v. Nedre- 
LGEsT TOSI NG Wa sold. 49 N.Ds 793. 

1S. ois! Vy2 Ln OmMmas, yon TUNay ao, 
1064, 84 App.Div. 626. 


16. Barclay v. Smith, 
So. 449. 

17. U.S.—Wilson v. Hoffman, 123 
F. 984 [rev on other grounds 130 F. 
694, 65 C.C.A. 14]. 


Ala.—Motor Sales Corporation v. 
Wisdom, 96 So. 68, 209 Ala. 242. 


Cal.—Lehmann v. Schmidt, 25 P. 
HGH, 87 Cal, 15; 


Conn.—Filosi v. Crossman, 149 A. 
eal Conn.) Lis. Barker we SA. 
Lewis Storage, etc., Co., 61 A. 363, 
78 Conn. 198. 


Fla.—West Yellow Pine Co. v. Ste- 
phens, 86 So. 241, 80 Fla. 298. 


Il].—Diamond v. Goldstein, 205 Ill. 
App. 533; McGraw v. Patterson, 47 
Tll.App. 87. 


Ind.—Aufderheide v. Fulk, i112 N.E. 
399, 64 Ind.App. 149 

Md.—Gittings v. Winter, 60 A. 630, 
101 Md. 194. 


Mass.—Haliwood Cash Register Co. 
v. Prouty, 82 N.E. 6, 196 Mass. 313. 


Mich.—Hennes v. Charles Hebard & 
Sons, 135 N.W. 1073, 169 Mich. 670; 
Dalton vy. Stiles, 42 N.W. 169, 74 Mich. 
726. 


Mont.—Shipler v. Potomac Copper 
Co., 220 P. 1097, 69 Mont. 86. 


Neb.—Richtmyer v. Mutual Live 
Stock Commission Go., 240 N.W. 315, 
122 Neb. 317, 80 A.L.R. 608. 


N.H.—Marty v. Shaka, 143 A. 524, 
83 N.H. 411; Harvey v. Morse, 45 A. 
239, 69 N.H. 475. 


N.Y.—Booth v. Powers, 56 N.Y. 22; 
Simpkins v. Low, 54 N.Y. 179; Smith 
v. Wilcox, 4 Hun 411; Campbell v. 
Campbell, 6 N.Y.St. 806. 


N.D.—Company ‘‘A” First Regiment 
North Dakota National Guard Train- 
ing School v. Hughes, 205 N.W. 722, 
omy yasen OL 


R.I.—Woods v. Nichols, 45 A. 548, 
21 R.I. 537, 48 L.R.A. 773. 


Tenn.—Bateman v. Ryder, 64 S.W. 
48, 106 Tenn. 712, 82 Am.S.R. 910. 


Tex.—Crawford v. Thomason, 117 
S.W. 181, 53 Tex.Civ.App. 561; Crouch 
Hardware Co. v. Walker, 113 S.W. 163, 
51 Tex.Civ.App. 571; Consolidated 
Kansas City Smelting, Cte es (CO. Va 
Gonzales, 109 S.W. 946, 50 "Tex.Civ. 
App. 79; Puckett v. Trick, 66° S.W.. 62, 
27 'Tex.Civ. App. 466; Bllis v. Stine, 
(Civ.App.) 55 S.W. 758. 
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After identifica- | verted,+® 


Vt.—Hassam v. J. E. Safford Lum- 
ber Co,-74 A. 197, 82 Vt... 444; Hi: C. 
Jaquith Co. v. Shumway, 69 A. 157, 
80 Vt. 556. 


Wis.—Gauche v. Milbrath, 69 N.W. 
999, 94 Wis. 674. 


[a] Value within reasonable time 
before or after conversion.—Hvidence 
of the value of the property within a 
reasonable time both prior and subse- 
quent to the conversion is admissible 
to show its value at the time of the 
conversion. Singer y. Pearson-Page 
CosgSEVo PR. 1585.58. Or 526 


[b] Evidence of fair market rental 
value of property is admissible. Jack- 
ace v. Innes, 121 N.E. 489, 231 Mass. 


{c] Market value at place other 
than that of conversion.—(1) Evi- 
dence of the value of the property 
(logss or timber) at the place where it 
came for the first time in contact with 
the market—with conditions confer- 
ring market value—is admissible, al- 
though the value had been increased 
by the cost of transportation. Gowan 
v. Wisconsin-Alabama Lumber Co., 
110 So: sie 2th Ala 231. 2 C2) winere; 
in an action for conversion, it did not 
appear that there was a market value 
for buildings where the conversion 
took place, evidence of market value 
at B, a point in the same county, was 
properly admitted as against objec- 
tions that the lumber was purchased 
for much less from some small mills 
in the vicinity of the claims, where it 
did not appear how far away B and 
the mills were. Shipler v. Potomac 
Copper Co., 220 P. 1097, 69 Mont. 86. 
(3) But in trover for rafts converted 
at Pittsburg and sold by defendants 
at Cincinnati, it waS held, under the 
circumstances, that it was error to 
receive evidence of the price of tim- 
ber at Cincinnati. If Cincinnati had 
been the only market, evidence of the 
prices there, less the cost of running, 
might have been proper. Hill v. Can- 
field, 56 Pa. 454. 


[d] Evidence of average value 
of articles composing property con- 
verted is admissible. Illingworth v. 
Greenleaf, 11 Minn. 154. 


18. Peterson v. Gresham, 25 Ark. 
380; Hannan v. Connett, 50 P. 214, 10 
Colo.App. 171; Newman v. Goddard, 
3 Hunt (CN. Y.) -(0,, 5 Thomps.&C.) 299), 
48 How.Pr. 363; Stillwell v. Farewell, 
24 A. 243, 64 Vt. 286; Waters v. Lang- 
GON LG VitonO. 


[a] Where plaintiff’s evidence in 
trover as to the value of the proper- 
ty converted was confined to the time 
the property was taken, defendant 
cannot show that afterward the con- 
dition of the property was altered, or 
its value decreased. Boutwell  v. 
Parker, 27 So. 309, 124 Ala. 341. 


19. Conn.—Storrs vy. Robinson, 
135, 74 Conn. 443. 


Mass.—Hallwood Cash Register Co. 
v. Prouty, 82 N.E. 6, 196 Mass. 313; 
Kellogg v. Tompson, 6 N.E. 860, 142 
Mass. 76. 
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place of its conversion.18 
no probative force on the value of the property con- 
or which would be too uncertain and 
speculative to afford more than a conjecture as 
to the value,?° or which is merely hearsay,” or which 
would not be a proper test of the value of the prop- 
erty,22 or which would furnish an erroneous stand- 
ard of computation,?® should be excluded. 

[§ 195] (b) Price Obtained on Sale of Property. 
The price of goods obtained at a sale by auction 
by an officer of the law is admissible as evidence 
of their value in plaintiff’s behalf,?4 at least in the 
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But evidence which has 


Mich.—Bissell v. Starr, 32 Mich. 


297. 


Minn.—Walsh v. Fawkes Auto Co., 
212 N.W. 584, 170 Minn. 370; Daly 
V. - Cie Balke? & “Co, 154) IN- Wiel 0345 
iSite Mins 523k. 


Neb.—Clements v. Eiseley, 88 N.W. 
871, 63 Neb. 651. 


Tex.—Puckett v. Irick, 66 S.W. 62, 
27 Tex.Civ.App. 466. 


Utah.—Walley v. Deseret Nat. Bank, 
472 P) L475 V4 Utah 305: 


[a] hus, in an action to recover 
damages for the conversion of a 
promissory note, in which action nei- 
ther of the parties are parties to the 
note, evidence to show the financial 
condition of the maker of the note 
at its maturity, such evidence having 
no tendency to show the value of the 
note when converted, is inadmissible. 
Kellogg v. Tompson, 6 N.E. 860, 142 
Mass. 76. 


20. Mulholland v. Kelsey, 131 N.W. 
546, 166 Mich. 269. 


[a] Thus, in an action for the con- 
version of livery stock, testimony as 
to the profits of the business while 
defendant was running it was im- 
properly received. Mulholland  v. 
Kelsey, 131 N.W. 546, 166 Mich. 269. 


21. Wessels v. Beeman, 49 N.W. 
483, 87 Mich. 481. 


[a] As, for instance, what was 
said about the quality of the property 
by the bidders at a sale thereof. If 
defendants could be permitted to 
swear to what persons said in dero- 
gation of the quality of the goods, 
plaintiff could with equal propriety 
introduce witnesses to show what 
people had said extolling the quali- 
ties of the goods. Wessels v. Beeman, 
49 N.W. 483, 87 Mich. 481. 


22. Tuttle v. White, 13 N.W. 796, 
49 Mich. 407. 


[a] Thus evidence that plaintiffs 
had sold other logs off of the land for 
less than the value they claimed for 
those cut by defendants was properly 
excluded, because it appeared that 
this price had been accepted by plain- 
tiffs as a compromise, Tuttle. v. 
White, 13 N.W. 796, 49 Mich. 407. 


23. Wahrer v. O’Connor, 204 Ill. 
App. 330; Allen v. Kinyon, 1 N.W. 863, 
41 Mich. 281. 

[a] Thus, in an action in trover 
for the value of goods, evidence as to 
their wholesale value is incompetent, 
as the proper inquiry should be as to 
their fair market retail value at the 
time of their conversion. Wahrer v. 
O’Connor, 204 Ill.App. 330. 


24. Shoup v. Marks, 128 F. 32, 62 
C.C.A. 540; Swartz v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., 71 A. 
854, 109 Md. 393, 16 Ann.Cas. 1156. 


[a] Sale on attachment against 
third person.—In an action ‘against a 
marshal to recover the value of goods 
taken by defendant from plaintiff on 
attachments against a third person, 
the return of defendant showing the 
seizure and sale of the goods by him, 
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absence of any showing that the sale brought un- 
usual prices,2> as a forced sale will not be pre- 
sumed to be for more than the goods are really 
worth;?®> and while the contrary has been held,?? 
the price of goods obtained at a forced sale by auc- 
tion by an officer of the law is competent evidence 
in defendant’s behalf of the value of the goods.** 
It has also been held that the price of property 
sold at auction in accordance with a clause in a 
chattel mortgage of the property authorizing such 
sale is evidence for plaintiff of the value of the 
property, although not conclusive.*® And while 
there is some authority to the contrary,®° the pre- 
vailing doctrine is that evidence of the price ob- 
tained at a private sale of the property is admis- 
sible?! either for plaintiff’? or defendant®* on the 
question of the value of the goods. Unaccepted offers 
of sale and purchase are not admissible.*4 And 
where the ground of the action is conversion of un- 
finished stock in process of manufacture, defendant 
will not be permitted to show the proceeds realized 
from a sale of the chattels converted after they 
had been manufactured, since such evidence would 
throw no light on its value at the time of the con- 
version.®> 


[§ 196] (c) Price Paid or Cost of Production. In 


CONVERSION [§§ 195-199 


determining the value of the property at the time 
of the conversion, evidenee is admissible of the cost 
of the property,*® or the average cost of its pro- 
duction,®? as circumstances in aid of arriving at the 
value at the time in question. However, it has been 
held that such evidence is incompetent in the ab- 
sence of any showing as to the date of the purchase,** 
or the condition of the property when converted.*® 
And when a large number of articles are sold in 
the aggregate for a given sum, the opinion of wit- 
nesses as to the value of a part of the articles will 
not be received for the purpose of ascertaining the 
value of the other part.*° 


[§ 197] (d) Inventory or Appraisal. According 
to some decisions, an inventory or appraisal of the 
property by defendant is admissible for the pur- 
pose of showing the value of the property,*! at least 
if the property is of such a*nature that the opinion 
of an expert witness is not necessary;*? but there 
is authority to the contrary.** 


'[§ 198] (e) Property without Market Value. 
Where the property converted is without market 
value, plaintiff may introduce evidence to show its 
actual or intrinsic value.** 


[§ 199] (8) Exemplary, Punitive, or Special 


and the price received therefor, is 
competent evidence on behalf of plain- 
tiff as tending to establish the value 
of the goods. Shoup v. Marks, 128 F. 
325) 62 CIC AL 540, 


25. Swartz v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., A. 
854, 109 Md. 398, 16 Ann.Cas. 1156. 


26. Swartz v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., supra. 


27. See case infra this note. 


{a] In Alabama, where personal 
property is taken from its true owner 
and sold at a forced sale, without his 
consent, the price brought is not legal 
evidence, as against him, of its real 
value. It would be an unsafe rule 
which would permit the price at 
which the property sold at such a sale 
to be considered as evidence of its 
value. Steiner Bros. & Co. v. Tranum, 
13 So. 365, 98 Ala. 315. 


28. Baker v. Seavey. 40 N.E. 863, 
163 Mass. 522, 47 Am.S.R. 475; Hutch- 
inson v. Poyer, 44 N.W. 327, 78 Mich. 
337; Dyer v. Rosenthal, 8 N.W. 560, 
45 Mich. 588; Davis v. Zimmerman, 40 
Mich. 24; Smith v. Mitchell, 12 Mich. 
180; Parmenter v. Fitzpatrick, 31 N. 
BH, 1032, 135 N.Y. 190; Mellhargy v. 
Chambers, 23 N.E. 561, 117 N.Y. 532; 
Gill v. McNamee, 42 N.Y. 44; Camp- 
bell v. Woodworth, 20 N.Y. 499; Hil- 
dreth v. Fitts, 53 Vt. 684. 


[a] Thus in an action against a 
sheriff for the conversion, by a wrong- 
ful sale under execution, of a shop- 
worn stock of goods, where it appears 
that most of the goods were purchased 
in bulk by judgment creditors, evi- 
dence of the prices obtained by such 
purchasers on bona fide sales, using 
their best efforts to sell the goods to 
the best advantage and at the highest 
prices obtainable, is competent on the 
question of the market price and of 
the value of the goods. Parmenter v. 
Fitzpatrick, 31 N.E. 1032, 135 N.Y. 
190. 


People’s Bank of 
47 S.W.(2da) 


Deer v. 
(Mo.App.) 


29. 
Springfield, 
787. 

30. 


[a] 


See case infra this note. 
In Oregon it has been held 


that evidence as to the price defend- 
ant had. received for his property is 
inadmissible. ‘We do not see how 
this could be material. The plaintiff's 
loss would be neither greater nor less 
by reason of the price which defend- 
ants received. The rule in cases of 
this character is that the wrongdoer 
must pay the reasonable market value 
of the property converted and that is 
not to be estimated by the price for 
which it was sold.” Fredenburg v. 
Horn, 218 P. 939, 943, 108 Or. 672, 30 
ALLAR. Al5s3e 


31. Parmenter v. Fitzpatrick, 
Na.) 1032, 135 4Niks 190. 


“It is a common thing to allow com- 
petent witnesses to give their opin- 
ions as to what property is worth and 
how much it would probably sell for. 
A fortiori, is it proper to prove how 
much the property has in fact sold 
for.” Norton v. Willis, 73 Me. 580, 
581. 

32. Norton vy. Willis, supra. 

[a] Evidence in rebuttal.—In con- 
version, where defendant’s vendee, 
who had been made codefendant, tes- 
tified that he had paid eleven hundred 
dollars for the goods, but that they 
were worth only one thousand dollars, 
testimony to show that he had paid 
more than the goods were worth, be- 
cause of the favorable terms given 
him, should have been admitted. 
Stewart v. Long, 44 N.E. 63, 16 Ind. 
App. 164. 


82. Bowdish v. Page, 30 N.Y.S. 691, 
81 Hun 170 [aff 47 N.B. 44, 153 N.Y. 
104]. 

384. Norton v. Willis, 73 Me. 580, 
582; Waldrop v. Goltzman, (Tex.Civ. 
App.) 202 S.W. 335. 


“There is too much contingency and 
uncertainty about offers to buy and 
sell, to give them importance as tests 
of value, and such evidence may be 
easily fabricated.” Norton v. Willis, 
supra. 
hoo Flannagan v. Maddin, 81 N.Y. 


36. Angell v. Hopkins, 21 P. 729, 79 
Cal. 181; Doll v. Hennessy Mercan- 
tile Co., 81 P. 625, 33 Mont. 80. See 


31 


as sustaining this view Welis v. Kel- 
sey, 38 Barb. 242, 15 Abb.Pr. 53 [rev 


37 N-Y. 143, .4 “Abb. Prins, "2345" 4 
Transer.A.. 328]. 
27. Hennes v. Charles Hebard & 


Sons, 169 Mich. 670, 135 N.W. 1073. 


38. Storrs v. Robinson, 51 A. 135, 
74 Conn. 443. 


39. Carper v. Risdon, 76 P. 744, 19 
Colo.App. 530. 


40. Wells v. Kelsey, 38 Barb. 242, 
15 Abb.Pr. 53 [rev 37 N.Y. 143, 4 Abb. 
Pr.N.S. 234, 4 Transcr.A. 328]. 


41. Robinson v. Peru Plow & 
Wheel Co., 31 P. 988, 1 Okl. 140; Het- 
pice v. Smith, 122 P. 363, 67 Wash. 


42. Robinson v. Peru Plow & 
Wheel Co., 31 P. 988, 1 Okl. 140. 


43. Dyer v. Rosenthal, 8 N.W. 560, 
45 Mich. 588. 


44 Burr, McGrew & Co. v. Wood- 
row, 1 Bush (Ky.) 602; Heald v. Mac- 
Gowan, 5 N.Y.S. 450, 15 Daly 233 [aff 
22-N We 1134) 907) NGYo1643 4: Du Ape 
pleton & Co. v. Zeese-Wilkinson Co., 
251 N.Y.S. 532, 140 Misc. 653; Alamo 
Auction Co. v. Lawson, (Tex.Civ. 
App.) 10 S.W.(2d) 600; Lawson v. 
Townsend, (Tex.Civ.App.) 25 S.W. 
(2d) 170; Souther v. Hunt, (Tex.Civ. 
App.) 141 S.W. 359; Kimball v. Betts, 
169 P. 849, 97 Wash. 348. 


{a] Thus (1) in an action for the 
conversion of household articles, 
such as quilts, sheets, and an electric 
iron, plaintiff could testify regarding 
their intrinsic value. Lawson vy. 
Townsend, (Tex.Civ.App.) 25 S.W.(2da) 
170. (2) In an action for conversion 
of household goods kept for use and 
not for sale, evidence as to the orig- 
inal cost of the goods when purchased 
new was proper, in connection with 
evidence showing the extent of their 
use and their condition, ete. Kimball 
v. Betts, 169 P. 849, 97 Wash. 348. (3) 
In an action of trespass for the con- 
version of timber, the necessity of 
using the timber on a contiguous 
tract of land, or any other circum- 
stances imparting to it a particular 
value to the owner, is competent evi- 
dence on the question of its value. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 199-200] TROVER AND 


Damages. For the purpose of recovering exemplary 
or punitive damages, plaintiff is entitled to intro- 
duce any evidence which tends to show that the act 
complained of was characterized by malice, op- 
pression, or a wanton or reckless disregard of plain- 
tiffs rights;*® and defendant is entitled to intro- 
duce evidence to prove the contrary.*® For this 
purpose the facts and circumstances immediately 
connected with the transaction tending to exhibit 
or explain the motive and intention of defendant, or 
tending to show that he did the acts complained of 
in good faith, are admissible in evidence.** 


Special damages. Evidence of loss of profits as 
an element of damages from the conversion of a 
manufacturing plant resulting in prevention of per- 


CONVERSION OOO.) edt 


sion of machinery, a letter written by plaintiff to 
defendant demanding possession of the machinery 
and giving notice of possible damages following his 
refusal to deliver is admissible.*® 

[§ 200] (4) Matters Negativing, or in Reduction 
or Mitigation of, Damages. efendant is entitled 
to introduce any evidence which would legitimately 
negative, mitigate, or reduce the damages alleged.°° 
Thus, in an action for the conversion of a note, de- 
fendant may show payment in whole or in part;*? 
the inability of the maker to pay wholly or partial- 
ly,°? or his insolvency ;°* a release of the maker from 
his undertaking;*4 the invalidity of the instru- 
ment;°° that the note is outlawed by the statute of 
limitations ;°® or any other matter which will legiti- 


formance of a contract is admissible on the issue of 
And in trover for the conver- 


special damages.*8 


Burr, McGrew & Co. v. Woodrow, 1 
Bush (Ky.) 602. 

45. Ellard v. 
204 Ala. 644; 


Goodall, 87 So. 196, 
O’Neil Implement Mfg. 
Co. v. Gordon, (Mo.App.) 269 S.W. 
636; Ramsbacher vy. Hohman, 261 P. 
273, 80 Mont. 480; Kane v. Oehler, 205 
Pm. 245, 62 Mont. 417; Corn vy. ‘Crosby 
County Cattle Co., (Tex.Civ.App.) 25 
S.W.(2d) 290. 


[a] Thus (1) in an action against 
junk dealers for conversion of ma- 
chine parts stolen from plaintiff and 
sold to defendants, testimony that de- 
fendants were desirous of buying the 
parts about two weeks before plain- 
tiffs lost them was competent on the 
question of punitive damages. O’Neil 
Implement Mfg. Co. v. Gordon, (Mo. 
App.) 269 S.W. 636. (2) Testimony 
of the acts and threats of defendants 
after the removal by them of a parti- 
tion fence, alleged to be on plaintiff’s 
land, is properly admitted, in an ac- 
tion for conversion of the fence, as 
tending to support a claim for ex- 
emplary damages. Kane v. Oehler, 
205 RP. 245, 62 Mont. 417. (3) Where 
suit involved issues of whether de- 
fendants had wrongfully converted 
plaintiffs’ cattle, and, if so, whether 
the conversion was the result of legal 
malice, evidence that defendants 
wrongfully took the cattle after havy- 
ing voluntarily promised that the cat- 
tle would not be moved until plain- 
tiffs had an opportunity to secure the 
issuance and service of a writ enjoin- 
ing the taking of the cattle rendered 
admissible such facts relating to the 
injunction proceedings as tended to 
show defendants acted without hav- 
ing probable cause to believe that 


. they had the lawful right to remove 


the cattle. Corn v. Crosby County 
Cattle Co., (Tex.Civ.App.) 25 S.W.(2qa) 
290. ‘ 


46. Davis v. Erwin, 107 So. 903, 
214 Ala. 341; Barrett v. City of Mo- 
bile, 30 So. 36, 129 Ala. 179, 87 Am.S. 
R. 54. 

47. Allen v. Cable, 180 Ill.App. 472; 
Anderson v. Besser, 91 N.W. 787, 131 
Mich. 481; Grant v. Smith, 26 Mich. 
201; Shandy v. McDonald, 100 P. 203, 
38 Mont. 393; Cookville Coal & Lum- 
ber Co. v. Evans, (Tex.Civ.App.) 135 
S.W.. 750. 


[a] Thus (1) where one whose 
timber has been wrongfully convert- 
ed and manufactured into lumber 
claimed damages equal to the value 
of the manufactured lumber, evidence 
that defendant did not willfully com- 


-mit the trespass was admissible, for 


it showed the intention of defendant, 
and hence was material in the assess- 
ment of damages. Cookville Coal & 
Lumber Co. v. Evans, (Tex.Civ.App.) 
135 S.W. 750. (2) In trover for tim- 
ber cut on plaintiff's land, tax deeds 


to defendant are admissible as evi- 
dence of his good faith. Anderson vy. 
Besser, 91 N.W. 737, 131 Mich. 481. 


48. Preble v. Hanna, 244 P. 75, 117 
Or. 306. 


49. Texas Warehouse Co. v. Im- 
perial Rice Co., (Tex.Civ.App.) 164 S. 
W. 396. 

50. Ala.—McPeters v. Phillips, 
Ala. 496. 


Ark.—Cocke y. Cross, 20 S.W. 913, 
57 Ark. 87. 

Cal.—Zeigler v. Wells, 23 Cal. 179, 
83 Am.D. 87. 


Conn.—Baldwin vy. Porter, 12 Conn. 
473. 

Dak.—Los Angeles First Nat. Bank 
v. Dickson, 40 N.W. 351, 5 Dak. 286. 

Ga.—Bigelow v. Young, 30 Ga. 121; 
Spiers v. Hubbard, 78 S.E. 136, 12 Ga. 
App. 676. 

Ill.—Turner v. Retter, 58 Ill. 264. 

Ind.—Harlan v. Brown, 30 N.E. 928, 
4 Ind.App. 319. 


Iowa.—Johnson v. Tantlinger, 31 
Iowa 500. 

Mich.—Smith y. Mitchell, 12 Mich. 
180. 


Mont.—Proctor v. Irvin, 57 P. 183, 
22 Mont. 547. 


Neb.—Plummer vy. Green, 68 N.W. 
500, 49 Neb. 316. 

N.Y.—Thompson v. Halbert, 16 N.E. 
675, 109 N.Y. 329, 21 Abb.N.Cas. 266; 
Booth v. Powers, 56 N.Y. 22; Simp- 
kins vy. Low, 54 N.Y. 179; Merchant v. 
Jordan, 3 N.Y.S. 468 [aff 26 N.E. 750, 
125 N.Y. 682]. 


N.D.—Coan v. Plaza Equity Eleva- 
aa Co., 239 N-W. 620, 624, 61 N.D. 
627. 

Or.—Young v. Gard, 277 P. 1005, 
129 Or. 534. 

Pa.—-Reynolds v. Cridge, 18 A. 1010, 
Sa Pak Leis 


S.D.—Stone v. Chicago, M. & St. P. 
Re Corda EN. Wr sorrows. Datos 0s 


Utah.—Walley v. Deseret 
BankiwA, Palavelae Ucak ob. 


“Tt is well settled that the owner of 
the property that has been converted 
by another can only recover his ac- 
tual loss, and facts which will go to- 
wards a mitigation of damages are 
competent evidence in a trial of an 
action in conversion.’”’ Coan y. Plaza 
Equity Elevator Co., supra. 

51. Healey v. Flammia, 113 A. 449, 
96 Conn. 233; Booth v. Powers, 56 N. 
icine 

52. Booth v. Powers, supra; 
ley v. Deseret Nat. Bank, 47 P. 
14 Utah 305. 


[a] Thus the neglect or refusal 
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Nat. 


Wal- 
147, 


mately affect or diminish its value.®* 
for conversion of certificates of deposit, it may be 


So, in actions 


of the maker to pay his note at ma- 
turity, being evidence tending to show 
his inability to pay, is competent for 
the purpose of reducing damages and 
as affecting the value of the note. 
Walley v. Deseret Nat. Bank, 47 P. 
147, 14 Utah 305. 


53. Ala.—McPeters vy. Phillips, 46 
Ala. 496; Mobile Bank v. Marston, 7 
Ala. 108. 

Cal.—Zeigler v. Wells, 23 Cal. 179, 
83 Am.D. 87. 

Ill.—Turner v. Retter, 58 Ill. 264. 

Ind.—Harlan v. Brown, 30 N.E. 928, 
4 Ind.App. 319. 


Iowa.—Pelley v. Walker, 44 N.W. 
346, 79 Iowa 142; Callanan v. Brown, 


31 Iowa 333; Latham v. Brown, 16 
Iowa 118. 
N.¥.—-Griges, v. Day, 32. N.m. 1612, 


136 N.Y. 152, 32 Am.S.R. 704, 18 E.R. 


A. 120; Western R. Co. v. Bayne, 75 
N-Y: 2 laff 12 Hun 66) sBocth vo 
Powers, 56 N.Y. 22; Potter v. Mer- 


chants’ Bank, 28 N.Y. 641, 86 Am.D. 
273; Pawson v. Miller, 72 N.Y.S. 1011, 
66 App.Div. 12: Cothran v. Hanover 
Nat. Bank, 40 N.Y.Super. 401. 


Utah.—Walley  v. Deseret 
Bank, 47 P. 147, 14 Utah 305. 


Vt.—Robbins v, Packard, 31 Vt. 570, 
76 Am.D. 134. 


Wash.—Cremidas v. Dallas, 157 P. 
1084, 91 Wash. 441. 


[a] Thus the proper return of exe- 
cution nulla bona issued upon a valid 
judgment against the maker of the 
note is prima facie evidence of his in- 
solvency at the time and should be 
admitted on the question of the value 
of the note. Walley v. Deseret Nat. 
Bank, 47 P,.147, 14 Utah 305. 


[b] Exceptions to rmle.—(1) An 
exception to the rule above stated is 
that insolvency of the maker of the 
note sued on cannot be shown where 
the maker is himself the defendant in 
the action. Stephenson v. Thayer, 63 
Me. 143, 147; Ackerman vy. Green, 93 
S.W. 255, 195 Mo. 124 [expl Pry v. 
Baxter, 10 Mo. 302]., (2) “A’ debtor 
cannot, after wrongfully depriving his 
ereditors of the evidence of his in- 
debtment, mitigate the damages to be 
recovered against him for this act by 
setting up his own worthlessness.” 
Stephenson y. Thayer, supra. 


54. Booth v. Powers, 56 N.Y. 22. 


55. Healey v. Flammia, 113 A. 449, 
96 gee 233; Booth v. Powers, 56 N. 
ag a 


56. Thompson yv. Halbert, 16 N.E. 
675, 109 N.Y. 329, 21 Abb.N.Cas. 266. 


57. Healey v. Flammia, 113 A. 449, 
96 Conn. 233; O’Donoghue v. Corby, 
22 Mo. 393; Booth v. Powers, 56 N.Y. 
22; Walley v. Deseret Nat. Bank, 47 
P. 147, 14 Utah 305. 
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shown that at the time of the conversion the bank 
issuing them was insolvent.5® In trover, after a 
default, matter which shows that plaintiff had no 
right to recover, and which might have been given in 
evidence under the general issue, may avail defend- 
ant in mitigation of damages.°® And where plain- 
tiff sued in trover and defendant counterclaimed 
for certain property taken possession of by plain- 
tiff, plaintiff can show valid liens upon the property 
so as to reduce defendant’s damages by the amount 
due on such liens.®° 


[§ 201] 4. Degree and Character of Proof. As 
in civil actions generally,*! a preponderance of the 
evidence relating to any material issue in trover is 
sufficient to sustain it,°? even when the act of con- 
version alleged constitutes a crime;°* but a prepond- 
erance of evidence is essential to establish any fact 
material to a recovery.®* Positive or direct testi- 
mony of the facts essential to a recovery 1s not 
indispensable; these facts may be proved inferen- 
tially by indirect or circumstantial evidence.*® Not- 
withstanding, under the codes, no particular form 
of complaint may be necessary, substantial differ- 


TROVER AND 


CONVERSION 


ences which control and determine the rights of 
the parties are still in force,*® and a judgment in- 


trover must be supported by the same proof that 
was necessary under the common law.®? 


[§ 202] 5. Weight and Sufficiency ef Evidence— 
a. In General. A prima facie case for recovery is 
made out where plaintiff shows title to the property 
in himself, possession in defendant, and a refusal 
by defendant to surrender the property on demand 
made therefor prior to the filing of the suit,®® or a 
conversion of the property to his own use by de- 
fendant.°® 


[§§ 200-204. 


[§ 203] b. Identification of Property. Any evi- | 


dence which reasonably satisfies the jury of the 
identity of the property converted is sufficient.7° 


It has been said that very slight evidence in kind — 


and quantity will be sufficient where defendant is 
shown to have received plaintiff’s goods and failed 
to produce them."! 


[§ 204] ¢. Title and Right to Possession. The 
same character of evidence which will suffice to estab- 
lish title or possession, or right to possession of 


58. Los Angeles First Nat. Bank v. 
Dickson, 40 N.W. 351, 5 Dak. 286. 


59. Collins v. Smith, 16 Vt. 9. 


60. Spiers v. Hubbard, 78 S.E. 136, 
12 Ga.App. 676. 


61. See Evidence § 1745. 
62. Kruse v. Seeger, ete., Co., 16 
NoY-S: 529 faff 15 2N.YoS. 82595 


Crosse Boot, ete., Mfg. Co. v. Mons 
Anderson Co., 83 N.W. 331, 13 S.D. 
301 [rev 86 N.W. 641, 14 S.D. 597]; 
Kinney v. Rock Springs First Nat. 
Bank, 67 P. 471, 10 Wyo. 115, 98 Am. 
S:.Re 972: 


63. Bissell v. Wert, 35 Ind. 54. 


64. Shallow v. Roux, 84 A. 999, 109 
Me. 567. 
65. Cal.—Vidovich v. Scott, 66 P. 


489; Bhumgara v. Gazvini, 190 P. 854, 
47 Cal.App. 515. 


Md.—Western Maryland Dairy v. 
Maryland Wrecking & Equipment Co., 
126 A. 135, 146 Md. 318; Hammond v. 
Du Bois, 101 A. 612, 131 Md. 116. 


Mich.—Freedman v. Campfield, 52 
N.W. 630, 92 Mich. 118. 


N.Y.—wNorton v. Dreyfuss, 12 N.E. 
428, 106 N.Y. 90; Pease v. Smith, 61 
ING: AUT. 

Or.—Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 A.L.R. 855. 


66. Wamsley v. Atlas S. S. Co., 
Ltd., 61 N.E. 896, 168 N.Y. 533, 85 Am. 
Ses, OSes 

67. McCoy v. American Express 
Co., 171 N.E. 749, 253 N.Y. 477; Wams- 
ley v. Atlas S. S. Co., Ltd., 61 N.E.‘896, 
168 N.Y. 533, 85 Am.S.R. 699. 


68. Chambless v. Livingston, 51 S. 
BH. 314, 123 Ga. 257; Greenblatt v. Mc- 
Curdy, 146 S.E. 350, 39 Ga.App. 187; 
Planters’ Warehouse Co. vy. Sims, 132 
S.E. 252, 35 Ga.App. 212; Farrar Lum- 
ber Co. v. Pickering, 95 S.E. 1001, 22 
Ga.App. 404. 


[a] Fact that it does not appear 
that defendant was in possession at 
time suit was filed does not affect the 
operation of the above rule. Chamb- 
Jess v. Livingston, 51 S.E. 314, 123 Ga. 
257; Greenblatt v. McCurdy, 146 S.E. 
850, 39 Ga.App. 187. 


{b] Evidence held sufficient to 
sustain verdict or judgment for plain- 
tiff.—Hunnicutt v. Higginbotham, 35 
So. 469, 138 Ala. 472, 100 Am.S.R. 45; 


ee | 


Babbitt & Cowden Live Stock Co. v. 
Hooker, 236.2. 4i22, 28 Ariz. 263 we 
A. Gage & Co. v. Hall, 189 S.W. 1062, 
L260 ATK. 627s "Potts ver Paxton lds 
P. 957, 171 Cal. 493; Manor ‘v. ‘Dun- 
field, 165 P. 983, 33 Cal.App. 567; Meek 
Vv. Smith, 149--P. 627,> 59 Coto. 461; 
Power v. Garrison, 81 S.H. 225, 141 Ga. 
429; O’Neill Mfg. Co. v. Woodley, 44 
S.E. 980, 118 Ga. 114; Adkins v. Sal- 
mon, 134 S.E. 806, 35 Ga.App. 763; 
Husche v. Chicago Iron & Metal Co., 
195 Tll.App. 224; Davranges v. Olff, 
184 Ill. App. 620; O’Neill v. Evernham, 
99 N.W. 580, 123 Iowa 709; Parker v. 
Taylor, 62 N.E. 370, 180 Mass. 258; 
Miller ve Young, 163 N.W. 27, 196 
Mich. 276; Le Veaux v. Holt Motor 
CO. 282m NeW 26225) ol. SVE Sion 
Henry v. Hutchins, 178 N.W. 807, 146 
Minn. 381; Behrens v. Kruse, 155 N. 
W. 1065, 132 Minn. 69; Minneapolis 
Threshing Mach. Co. v. Burton, 103 
N.W. 235, 94 Minn. 467; Tillman v. 
International Harvester Co. of Amer- 
ica, 101 N.W. 71, 93 Minn. 197; Flour 
City Nat. Bank v. Bayer, 94 N.W. 557, 
89 Minn. 180; Woods v. Wulf, 87 N.W. 
840, 84 Minn. 299; Mann v. Lamb, 85 
N.W. 827, 83 Minn. 14; Latusek v. 
Davies, 82 N.W. 587, 79 Minn. 279; 
Dickey v. Adler, 127 S.W. 593, 143 Mo. 
App. 326; Norton v. Bankers’ Fire 
Ins. Co. of Lincoln, 218 N.W. 130, 116 
Neb. 499; Lamkin v. Johnson, 56 A. 
750, 72 N.H. 344; Stern v. Sydney, 154 
N.Y.S. 130, 91 Mise. 33; Oney v: Pom- 
frey, 105 N.Y.S. 860, 54 Mise. 171, 20 
N.Y.Ann.Cas. 18; Bilby v. Jones, 136 
Pe ay soe OKE 613°") Wamissonuny, 
Drumm-Flato Commission Co., 73 P. 
958, 18 Okl. 440; Burke vy. Holmes, 
(Tex.Civ.App.) 80 S.W. 564; Guggen- 
heime & Co. v. Youell, 101 P. 711, 53 
Wash. 163; Jordan v. Coulter, 70 P. 
257, 30 Wash. 116; White v. McBride, 
4 Newfoundl. 178. 

[ec] Evidence held insufficient to 
sustain verdict or judgment for plain- 
tiff—King v. Hercules Powder Co., 
Lis 2; bel, so, CalApp.. 228.) vOnes Ww. 
Bartlett, 211 P. 555, 36 Idaho 433; Fer- 
guson v. White Oak Coal Co., 202 Tl. 
App. 160; Hart v. Mohr, 187 Ill.App. 
10; Farrell v. Farrell, 186 Ill.App. 
121; Smith vy. Bewley Furniture Co., 
1387 So. 628, 18 La.App. 54; Bagwell 
v. Wroughton, 102 N.W. 609, 73 Neb. 
298; Mackenzie v. Seaboard Nat. 
Bank, 171 N.Y.S. 1002, 184 App.Div. 3; 
Blumenthal v. Lewy, 81 N.Y.S. 528, 
82 App.Div. 535; Deitelbaum v. Har- 


rison & Meyer, 178 N.Y.S. 388. 


[d] Evidence held sufficient to 
sustain judgment or verdict for de- 
fendant.—Heney v. Sutro & Co., 153 
P. 972, 28 Cal.App. 698; Green v. 
Fairburn Banking Co., 113 S.E. 59, 29 
Ga.App. 3; Birmingham Fertilizer Co. 
v. Dozier, 79 S.E. 927, 13 Ga.App. 759; 
Fulton v. Graham, 75 S.E. 990, 11 Ga. 
App. 659; Cohen v. Ross, 88 N.Y.S. 
515, 95 App.Div. 96. 

[e] Evidence held insufficient to 
sustain verdict for defendant.—Mar- 
tin v. Jourdanton Mercantile Co., 
(Tex.Civ.App.) 185 S.W. 583. 


Bnet Witzke v. Greer, 195 Ill.App. 


70. See cases infra this note. 


_.(a] Evidence held sufficient to 
identify property.—Hall v. Susskind, 
53 P. 46, 120 Cal. 559; Arnaz v. Gas- 
sen, 15 PP. 316, 73, (Cals 6183) Union 
Terminal Warehouse Co. v. Roberti, 
261 P. 324, 86 Cal.App. 636; Fair- 
banks v. Kent, 63 P. 707, 16 Colo.App. 
35; Monroe County v. Driskell, 60 S. 
E. 293, 3 Ga.App. 583; Diamond v. 
Goldstein, 205 Ill.App. 533; Carey v. 
McNaughton, 138 A. 553, 126 Me. 362; 
Carpenter v. Gruendler Mach. Co., 141 
S.W. 1147, 162 Mo.App. 296; Ameri- 
can Medicine Co. v. Kessler, 66 N.Y. 
637 [rev 38 N.Y.Super. 407]; Connor 
v. Lithauer, 62 N.Y.S. 594, 30 Misc. 
437; First Nat. Bank v. Woodworth 
Hlevator Co., 206 N.W. 795, 53 N.D. 
447; Farmers’ State Bank of Cathay 
v. Jeske, 197 N.W. 854, 50 N.D. 813; 
Barker v. Merchants’ Nat. Bank, (Tex. 
Civ.App.) 40 S.W. 171. 

{[b] Evidence held sufficient to go 
to jury or court sitting as jury on 
question of identity.—Casco Mercan- 
tile & Trust Co. v. Central Sav. Bank 
& Trust. Co., 226 P. 868; 75 Colo. 478: 
American Medicine Co. v. Kessler, 66 
N.Y. 6837 mem; Schleicher v. Wirth, 
86 N.Y.S. 265; Citizens’ Loan Inv. Co. 
ie Young, (Tex.Civ.App.) 247 S.W. 
__[e] Evidence held insufficient to 
identify property.—Jebeles & Colias 
Confectionery Co. v. W. H. Hutchin- 
son & Son, 54 So. 618, 171 Ala. 106, 
Ann.Cas.1913A 1107; Syck v. Bossing- 
ham, 94 N.W. 920, 120 Iowa 363; Spicer 
Tae: vy. Hirman, (Minn.) 244 N. 


71. Great Western R. Co. v. Gur- 
ton, 1 F.&F. 359, 175 Reprint 763. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 204-205] 


chattels in other actions, will suffice to prove these 
facts in an action for conversion.” 
will suffice as proof of possession until the presump- 
tion created thereby is overcome by other evidenee,** 
since one having title is constructively in possession 
in the absence of testimony showing the contrary ;74 
and actual possession is sufficient evidence of title 
to maintain an action for conversion unless the pre- 
sumption of title arising from possession is rebut- 
ted by evidence adduced by defendant.*® 
session of land, either under a title or a claim of title, 


72. Elerath Steel & Iron Co. v. 
Cornfoot, 240 P. 229, 116 Or. 83. 


[a] Evidence held sufficient to 
show title in plaintiff.—E. I. Du Pont 
de Nemours & Co. v. Tomlinson, 296 
F.. 634; Lindsey v. Stewart Bros., 121 
So. 699, 23 Ala.App. 19 [cert den 121 
So. 700, 219 Ala. 197]; Green v. Free- 
man, 227 S.W. 982, 148 Ark. 654; Crig- 
ler v. Alma Cash Store, 190 S.W. 99, 
126 Ark. 627; Ingram v. Pence, 188 
S.W. 830, 125 Ark. 597; Roach v. Rec- 
tor, 123 S.W. 399, 93 Ark. 521; Ban- 
croft-Whitney Co.’v. McHugh, 134 P. 
1157, 166 Cal. 140; Ohnkin v. Smoler, 
189 Ill.App. 380; Hall v. Blakemore, 
183 I1l.App. 19; Webber v. McAvoy, 
104 A. 5138, 117 Me. 326; Merseal- 
Allee Timber Co. v. Davis, (Mo.App.) 
256 S.W. 542; Citizens’ Bank of Sikes- 
ton v. Scott County Milling Co., 243 
S.W. 433, 210 Mo.App. 603; Steelman 
v. Farkas, 109 A. 348, 94 N.J.Law 281; 
First State Bank of Kief v. Osborne- 
McMillan Elevator Co., 207 N.W. 37, 
53 N.D. 551; Fredenburg v. Horn, 218 
P2939 108 2Ors 602530 VAL. RY -1153; 
Dunlavey v. Taber, (R.I.) 116 A. 419; 
McQuillan v. McQuillan, (R.I.) 83 A. 


401; Garcia v. Hernandez, (Tex.Civ. 
App.) 226 S.W. 1099; Stovall v. Mar- 
tin, (rexCiv-App,)). 2105 Sswe 8321; 


Burkitt v. Moxley, (Tex.Civ.App.) 206 
S.W. 373; Mendiola v. Gonzales, (Tex. 
Civ.Ap’.) 185 S.W. 389; Bondi Bros. 
v. Holbrook Grocery Co., 118 A. 486, 96 
Vt. 160; Chapman y. First Nat. Bank 
of Cody, 181 P. 360, 182 P. 91, 26 Wyo. 
138; Baxter v. Adams, (Sask.) [1930] 
1 Dom.L.R. 278. 


[b] Evidence held ficient to 
show title in plaintiff.—Wilkoff Co. v. 
Royal Goverment of Italy, 1 F.(2d) 
264; Hill v. Stevens Warehouse Co., 
11S "SEY 813, 29 -Ga-App.. 110;: La 
Prade v. Washington Exchange Bank, 
88 S.E. 692, 17 Ga.App. 778; Succes- 
sion of Richter v. Fabacher, 123 So. 
308, 168 La. 736; Park v. Grady, 204 
P. 382, 62 Mont. 246; Zurlick v. 
Stankus, 211." N-Y-S. °342, 125.-Misc. 
457; Arsene v. La Fermina, 78 N.Y.S. 
829, 38 Misc. 776; Myers v. McAI- 
lister, 188 N.Y.S. 838; Besse v. West, 
9 P.(2d) 5, 155 Okl. 244. 


[ce] Evidence held sufficient to 
show that plaintiff had no title.—Cop- 
puck v. Huff, 245 P. 441, 76 Cal.App. 
594; Traders’ Grain Co. v. Cavers 
Elevator Co., 151 N.W. 398, 172 Iowa 
131; Kaufman y. Reynolds Dredging 
Co., 132 So. 354, 171 La. 811; Cohen 
v. Longarini, 93 N.E. 702, 207 Mass. 
556; Cascade Finance Co. v. Commer- 
cial Securities Corporation, 260 P. 
251, 145 Wash. 372. 


[d] Evidence held sufficient to go 
to jury on question of title-—Gowan 
v. Wisconsin-Alabama Lumber Co., 
110 So. 31, 215 Ala. 231; Simpson v. 
Carleton, 14 Gray (Mass.) 506. 


[e] Evidence held sufficient to 
show title in defendant.—Georgia 
Creosoting Co. v. Devereaux, 144 S.E. 
338, 38 Ga.App. 462; Ferguson v. 
White Oak Coal Co., 202 Ill.App. 160; 
Brown v. Perera, 176 N.Y.S. 215; Ar- 
nold v. Ferguson, 125 N.Y.S. 481. 


{f] Evidence held insufficient to 
[65 Cc. J.—8] 
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Proof of title 


cover.*8 
So, pos- 


show title in defendant.—Cyclops 
Iron Works y. Chico Ice & Cold Stor- 
age Co; 166 PP. 821, 34 ‘Cal. App. (10; 
Southern Timber Co, v. Bland, 124 S. 
EK. 359, 32 Ga.App. 658; Continental 
Realty Co. v. Mowbray & Robinson 
Co., 218 S.W. 726, 187 Ky. 98; Rothen- 
heber v. Pulitzer Pub. Co., (Mo.App.) 
262 S.W. 48 [quashed 270 S.W. 633, 
aioe conformed to (App.) 273 S.W. 
PLONE 


[g] Evidence held sufficient to 
show that plaintiff was entitled to 
possession.—Dammann vy. Schibsby 
Implement Co., 151 N.W. 985, 30 N.D. 
ibys 


{h] Evidence held sufficient to 
show title and right of possession in 
plaintiff.—Vehicle Supply Co. v. Mc- 
Inturff, 179 S.W. 999, 120 Ark. 487; 
Hall v. Cole, 38 P. 894, 105 Cal. xvii; 
Mortimer v. Marder, 28 P. 814, 93 Cal. 
172; Wilson v. Griswold, 63 A. 659, 
79 Conn 18; Abercrombie v. Norris, 
61 S.B. 532, 130 Ga 680; Johnson v. 
Truitt, 50 S.B. 135, 122 Ga. 327; Dietz 
v. Dietz, 194 P. 636, 108 Kan. 170; 
Ewell v. Gillis, 14 Me. 72; Westheim- 
er v. State Loan Co., 81 N.E. 289, 195 
Mass. 510; Minnesota Security Bank 
v. Fogg, 19 N.E. 378, 148 Mass. 273; 
Cheney v. Pierce, 7 Allen (Mass.) 485; 
Bibb v. Roth, 111 N.W. 919, 101 Minn. 
111; Linde v. Gaffke, 84 N.W. 41, 81 
Minn. 304; Bradley v. Spofford, 23 N. 
H. 444, 55 Am.D. 205; Merchant v. 
Jordan; 26° INsH3+750,) 125 Neyo) 682); 
Engegren v.' Prinz, 15 N.Y.S. 477, 60 
Hun 585; Porter v. Chieffo, 149 N.Y.S. 
956, 87 Misc. 318; Andrews v. Rigs- 
bee, 10 S.E. 251, 104 N.C. 156; Slattery 
v. Donnelly, 47 N.W. 375, 1 N.D. 264; 
Miles v. North Pac. Lumber Co., 64 
P. 303, 38 Or. 556; Comeau v. Hurley, 
115: N.W.w521,022 S-Di 79; Bateman v. 
Ryder, 64 S.W. 48, 106 Tenn. 712, 82 
Am.S.R. 910; Cooper v. Hiner, (Tex. 
Civ.App.) 36 S.W. 915; Warshawsky 
v. Rosengarten, 114 N.W. 497, 134 
Wis. 288; Burrowes v. Cairns, 2 U. 
C.Q.B. (Ont.) 288. 


{i] Evidence held insufficient to 
show title and right of possession in 
plaintiff.—Patterson vy. Irvin, 31 So. 
474, 132 Ala. 557; Maudlin v. Clark, 
21 P. 361, 79 Cal. 51; Mitchell v. Reed, 
26 BP. 342; 16 Colo. 109; Raines v. 
Perryman, 29 Ga. 529; Gilmore v. 
Watson, 23 Ga. 63; Wisner v. Bias, 
23) P.. 586, 23 Kan. 4583) Stewart v: 
Spedden, 5 Md. 433; Solomon v. Wid- 
ner, 76 N.W. 5, 117 Mich. 524; Patrick 
v. Howard, 10 N.W. 71, 47 Mich. 40; 
Goss v. Meehan, 85 N.W. 1010, 83 
Minn. 178; Figoli v. Halpern, 95 A. 
739. 88 N.J.Law 58; Frick v. Hughes, 


OD MINEWSS: 646025590 Hun 16s. Price* ive 
Murray, 23 N.Y.Super. 243; Clark v. 
Levine, 67 N.Y.S. 968,.33 Misc. 598; 


McLaughlin v. Harriot, 35 N.Y.S. 684, 
14 Misc. 343; Erlanger v. Sprung, 113 
N.Y.S. 16; Tankins v. Berger, 107 N. 
Y.S. 873; Lustbader v. George A. 
Fuller Co., 90 N.Y.S. 297; Walker v. 
Farrell, 84 N.Y.S. 182; Pacific Live 
Stock Co. v. Isaacs, 96 P. 460, 52 Or. 
54; Lewis v. Davidson, (Tex.Civ.App.) 
29 S.W. 403; Johnson vy. Ashland 
Lumber Co., 2 N.W. 552, 47 Wis. 326; 
Melling v. Kelshaw, 1 Cromp.&J. 184, 


[§ 205] d. Conversion—(1) In General. 
tions for conversion, the conversion must be estab- 
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is sufficient proof of ownership in an action for the 
conversion of crops or timber asported therefrom.*® 
One who has never been in possession may estab- 
lish prima facie title by showing a sale to him by 
one in actual possession claiming title.7” 
must prove his right of possession by a preponder- 
ance of the evidence, and if the evidence is evenly 
balanced on the right of possession, he cannot re- 


Plaintiff 


In ae- 


148 Reprint 1385, 1 Tyrw. 109; 
ton v. Hankey, 3 Moore & S. 
H.C.L., 518. 


[ij] Evidence held sufficient to 
show that plaintiff had no title or 
right of possession.—Oliver Chilled 
Plow Works v. Askey, (Tex.Civ.App.) 
22 S.W.(2d) 743. 


[k] Evidence held snfficient to 
show that defendant purchased prop- 
erty with notice of plaintifi’s title.— 
Dickey v. Adler, 127 S.W. 593, 143 Mo. 
App. 326. 


_(l] Proof of seizure under execu- 

tion (1) is sufficient evidence of title 
in the officer (Blackley v. Sheldon, 7 
Johns, (N.Y.) 32) (2) and the officer’s 
return on his writ is prima facie evi- 
dence of a levy (Williams v. Herndon, 
12 B.Mon. (Ky.) 484, 54 Am.D. 551); 
(3) but a vendee under the execution, 
in trover against a stranger, must 
support the execution and return 
thereon by the judgment on which it 
was issued (Yates v. St. John, 12 
Wend. (N.Y.) 74; Park v. Humphrey, 
14 U.C.CLPS (Ont) 209). 


73. Guernsey v. Fulmer, 71 P. 57%, 
66 Kan. 767; Amey v. Augusta Lum- 
ber Co., 148 A. 687, 128 Me. 472; Ri- 
cards v. Wedemeyer, 22 A. 1101, 75 
Md. 10; Kerner v. Boardman, 14 N.Y. 
S. 787 [aff 30 N.H. 1148, 133 N.Y. 539]. 


74 Amey v. Augusta Lumber Co., 
148 A. 687, 128 Me. 472. 


Roys- 
381, 30 


75. U.S.—Hiseman y. Maul, 8 F. 


Cas.No. 4,322. 


ae tonsil v. Thompson, 13 Ala. 


Cal.—Goodwin Vv. Garr) SSCalasotpe 


N.H.—Pinkham v. Gear, 3 N.H. 484; 
oe v. Sinclair, 2 N.H. 319, 9 Am. 


Or.—Harvey v. Lidvall, 87 P. 895, 
48 Or. 558. 


Tex.—First Nat. Bank of Colorado 
v. Brown, 23 S.W. 862, 85 Tex. 80; 
Chavez v. Schairer, (Civ.App.) 199 S. 
W. 892; Stockbridge v. Crockett, 38 
S.W. 401, 15 Tex.Civ.App. 69. 


[a] Brief possession of property, 
accompanied by acts of dominion over 
it, will not justify a jury in finding a 
transfer of property, where no ac- 
quiescence of the former owner in 
such possession is shown. Tompkins 
vy. Haile, 3 Wend. (N.Y.) 406. 


76. Dorcey v. Patterson, 
420; Watson v. Gross, 87 S.W. 104, 
112 Mo.App. 615; Russell v. Willette, 
30 N.Y.S. 490, 80 Hun 497. 


77. Earmers’ Bank of Pelham v. 
Powell, 113 S.E. 818, 29 Ga.App. 100 
(holding, however, that, where plain- 
tiff in trover was never in possession, 
but proves a bill of sale from one who 
at the time of its execution was in 
possession claiming title, his prima 
facie case is rebutted by proof that 
defendant, or one under whom he 
claims, had possession subsequent to 
the execution of the bill of sale, in 
the absence of any proof of privity). 


78. Davis v. Patterson, 193 P. 662, 
69 Colo, 226, 
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lished by a preponderance of the evidence,’® but 
it may be proved either directly®® or by inference,** 
and may be shown by circumstantial evidence.*” 
Any evidence of an act of ownership or control 
wrongfully exercised over plaintiff’s property will 
It has also been 


suffice as proof of a conversion.*® 


TROVER AND 


held that, where the right of property is shown to 


79. Shallow v. Roux, 84 A. 999, 109 
Me, 567. 

80. Western Maryland | Dairy v. 
Maryland Wrecking & Equipment Co., 
126 A. 135, 146 Md. 318; Hammond v. 
Du Bois, 101 A. 612, 131 Md. 116. 


81. Western Maryland. Dairy v. 
Maryland Wrecking & Equipment Co., 
126 A. 135, 146 Md. 318; Hammond v. 
Du Bois, 101 A. 612, 1381 Md. 116; Nor- 
ton v. Dreyfuss, 12 N.E. 428, 106 N.Y. 
90; Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 A.LAR. 855. 

{a] Thus, where a person has prop- 
erty of another in his possession and 
refuses to surrender it on demand, a 
jury are authorized to infer a conver- 
sion of the property. Norton v. Drey- 
fuss, 12 N.B. 428,106 N.Y. 90. 


82. Bhumgara v. Gazvini, 
854, 47 Cal.App. 515. 


83. Ala.—Freeman vy. Scurlock, 
Ala. 407. 


Ark.—Sunny South Lumber Co. v. 
Neimeyer Lumber Co., 38 S.W. 902, 63 
Ark, 268. 


Cal.—Hall v. Susskind, 53 P. 46, 120 
Cal. 559. 


Conn.—Semon y. Adams, 63 A. 661, 
79 Conn. 81. 


Del.—Layman vy. F. F. Slocomb & 
Co., 76 A. 1094, 23 Del. 408. 


Ga.—Mercier v. Mercier, 43 Ga. 323; 
Maxwell v. Harrison, 8 Ga. 61, 52 Am. 
D. 385. 

Ill.— Brownback v. Vandeveer, 40 
Ill.App. 149. } ; 


Ind.T.—Purcell Cotton Seed Oil 
Mills v. Bell, 104 S.W. 944, 7 Ind.T. 
aye 


- Yowa.—Krager vy. Pierce, 35 N.W. 
477, 73 Lowa 359. 


Kan.—Rainer v. Cooper, 25 P. 186, 
Kan. 762. 


Ky.—Mareum vy. 
Marsh. 603. 


Me.—Dickey vy. Franklin Bank, 32 
Me. 572. 


Mass.—Devlin v. Houghton, 88 N. 
EK. 580, 202 Mass. 75; Philbrook v. 
‘Eaton, 134 Mass. 398; Korbe v. Bar- 
bour, 130 Mass. 255; Polley v. Lenox 
Iron Works, 4 Allen 329. 


Mich.—Witherspoon v. Clegg, 4 N. 
W. 209, 42 Mich. 484; Bissell v. Starr, 
.382 Mich. 297. 


Minn.—Danvers Farmers’ El. Co. v. 
Johnson, 104 N.W. 899, 96 Minn. 272; 
Brown v. Bayer, 104 N.W. 225, 95 
Minn. 472, 97 N.W. 736, 91 Minn. 140; 
Hodge v. Eastern R. Co., 72 N.W. 1074, 
70 Minn. 193; Pound v. Pound, 67 N. 
W. 200, 64 Minn, 428; Clark v. C. N. 
Nelson Lumber Co., 25 N.W. 628, 34 
Minn, 289. 


Mo.—Ireland v. Horseman, 65 Mo. 
511; Fackler v. Chapman, 20 Mo. 249; 
Speed v. Herrin, 4 Mo. 356; Moran 
Bolt, ete., Mfg. Co. v. Midland Valley 
R. Co., 97 S.W. 628, 120 Mo.App. 626. 


Neb.—Fike v. Ott, 107 N.W. 774, 76 
Neb. 439. 


N.Y.—Vroom v. Sage, 76 N.E. 1111, 
184 N.Y. 542; Kilmer v. Hutton, 116 
N.Y.S. 127, 131. App.Div. 625; Frish- 
berg v. Wissner, 110 N.Y.S. 4,125 App. 
Div. 627; Pashinska vy. Selt, 20 Misc. 
665, 46 N.Y.S. 253; Boyle v. Williams, 
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20 N.Y.S. 727, 1 Misc. 112; Suesskind- 
Schatz Co. v. Loria, 99 N.Y¥.S. 427; 
Haas v. Altieri, 19 N.Y.S. 687 [aff 21 
N.Y.S. 950, 2 Misc. 252]. 


N.D.—McFadden v. Thorpe El. Co.,- 


118 N.W. 242, 18 N.D. 93 
Or.—Goltra v. Penland, 69 P. 925, 42 
. Ferrera v. Parke, 23 P. 883, 


S.C——West v. Tupper, 17 S.C: 193. 

S.D.—Mossteller v. Holborn, 108 N. 
W. 18, 20 S.D. 545. 

Tex.—Ripy v. Less, 118 S.W. 1084, 
55 Tex.Civ.App. 492; Allen v. Tyson- 
Jones Buggy Co., (Civ.App.) 40 S.W. 
740. 

Utah.—Rich v. Utah Commercial, 
etc., Bank, 84 P. 1105, 30 Utah 334. 


Vt.-—Seward v. Heflin, 20 Vt. 144. 


Wash.—Guggenheime & Co. v. You- 
ell, LOU UP.) Tides: Washes 63. 

Wis.—Steele v. Schricker, 12 N.W. 
396, 55 Wis. 134; Kimball v. Post, 44 
Wis. 471. 

Eeng.—Needham v. Rawbone, 6 Q.B. 
iti. note, 52 E.C.L. JW7d,..115: Reprire 
291; Burroughes v. Bayne, 5 H.&N. 
296, 157 Reprint 1196. 


[a] Tlustrations.—(1) An officer’s 
return showing that he took posses- 
sion of chattels and sold them before 
the trial of an action to determine the 
title sustains trover against plaintiff 
in the action in which the writ of at- 
tachment was issued. Schluter v. Ja- 
cobs) 15s P8135, LOsColow 4495 7@2)ia A 
warehouseman’s sale of grain, with- 
out notice to the owner, is sufficient 
proof of a conversion, notwithstand- 
ing defendant’s allegation that the 
sale was made necessary by the in- 


roads of insects. Jordan vy. Shire- 
man, 28 Ind. 136. (3) An admission 
by defendant that he has lost the 


goods is sufficient evidence of a con- 
version, without demand and refusal. 
La Place v. Aupoix, 1 Johns.Cas. (N. 
Y.) 406. (4) A publie officer, upon 
being required to make a report of 
the receipts of his office and to pay 
the same into the state treasury, re- 
plied that he had received no money 
belonging to the state. This reply 
was sufficient evidence of a conver- 
sion of ali of the money of the state 
which had come into his hands, as 
fast as received. Péo. v. Van Ness, 
21 Ps oa, ued, Calms4to ames. Re lied: 
(5) That wood was one day in plain- 
tiffs possession and two days after- 
ward in the unexplained possession 
of defendant is sufficient to sustain a 
finding of a conversion. Thomas v. 
Steele, 22 Wis. 207. 


[b] Evidence held sufficient to es- 
tablish conversion.—Arkansas An- 
thracite Coal & Land Co. v. Stokes, 
2 F.(2d) 511; Copeland y. Pope, 73 So. 
490, 198 Ala. 257; Ward v. Limblad, 
72 So. 80, 196 Ala, 146; Wilson v. 
Lewis, 65 So. 919, 11 Ala.App. 261; 
Nix v. Watts, 181 S.W. 127, 121 Ark. 
346; Kansas City Southern Ry. Co. v. 
Goff-Carter & Co., 140 S.W. 25, 100 
Ark. 629; Bellus v. Peters, 130 P. 
1186, 165 Cal. 112; Union Terminal 
Warehouse Co. v. Roberti, 261 P. 324, 
86 Cal.App. 6386; Klein-Simpson Fruit 
Co. v. Hunt, Hatch (& Co., 225° P) 14) 
65 Cal.App. 625; Horan v. Consoli- 
dated St. Gothard Gold Mining Co., 
182 P. 813, 41 Cal.App. 3333. Lutz v. 
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be in plaintiff, and defendant continues to hold the 
property after the action has been commenced, very 
slight evidence of conversion will suffice. 1 
dence is insufficient to prove conversion where it 
fails to afford a reasonable inference that defend- 
ant is guilty,8> or to connect defendant with the 


84 But evi- 


Becker, 2 P.(2d) 1081, 89 Colo. 360; 
Beaudette & Graham v. Tator, 142 
AGE Shwe Oma @ Ome L ais Schiowitz Vv. 
Sleph, 194 Ill.App. 579; First Nat. 
Bank v. Ransford, 104 N.E. 604, DS 
Ind.App. 663; Brown v. Dubuque Al- 
tar Mfg. Co., 144 N.W. 613, 163 Lowa 
343: MeGuigan v. Jacobson, 189 P. 
962, 106 Kan. 744; Craddock v. Jones, 
(La.App.) 143 So. 529; Dumesnil v. 
Steinberg, (App.) 129 So. 243 [reh den 
130 So. 135, 14 La.App. 545]; Jung 
v. Rhodes, 123 So. 183, 11 La.App. 161; 
Closter v. Williams, 144 A. 217, 127 
Me. 553; Tower v. Olansky, 142 N.E. 
766, 248 Mass. 162; Jackson v. Innes, 
121 N.E. 489, 231 Mass. 558; Devlin 
v. Houghton, 88 N.E. 58Q, 202 Mass. 
75; Mulholland v. Kelsey, 131 N.W. 
546, 166 Mich. 269; Matesic v. Maras, 
225 N.W. 84, 177 Minn. 240; Pitcock 
v. Higgins, (Mo.App.) 239 S.W. 870; 
Summers v. Rutherford, (Mo.App.) 
195 S.W. 511; Hitchcock v. Guilliams, 
208 N.W. 630, 114 Neb. 522; King v. 
Fitch, 2 Abb.Dec. (N.Y.) 508, 1 Keyes 
432; Proctor & Gamble Co. v. Peters, 
White & Co., 176 N.Y.S. 169, 187 App. 
Div. 3876; McGreevey v. New York 
Cents BR. Co! 256 N.Y.S) 211, 143. Mise. 
519; Briggs v. General Colonial Co., 
168 N.Y.S. 74; I. Tanenbaum, Son & 
Co. v. Cook, 155 N.Y.S. 242; Huether 
v. McCaull-Dinsmore Co., 204 N.W. 
614, 52 N.D. 721; Company A, First 
Regiment, North Dakota WNational 
Guard Training School, v. Hughes, 
193 N.W. 144, 49 N.D. 626; Hansboro 
State Bank v. Imperial Elevator Co., 
179 N.W. 669, 46 N.D. 363; Dammann 
v. Schibsby Implement Co., 151 N.W. 
985, 30 N.D. 15; Jones v. Weigley, 97 
Pa.Super. 62; Sefler v. Union Furni- 
ture Co., 36 Pa.Super. 636; Stafford 
v. Grossman, (R.I.) 127 A. 2; Little v. 
Southern Cotten Oil Co., 153 S.E. 462, 
156 S.C. 480; Kolp v. Prewitt, (Tex. 
Civ.App.) 9 S.W.(2d) 490; Davidson 
v. Atmar, (Tex.Civ.App.) 243 S.W. 662; 
Clay v. Marmar, (Tex.Civ.App.) 156 S. 
W. 1125 [error dism (Commn.App.) 
207 S.W. 84]; Brinnon Logging Co. v. 
Carlsborg Mill & Timber Co., 208 P. 
3, 120 Wash. 644. 


[ec] Evidence held sufficient to go 
to jury on the question of conversion. 
—Litell v. Pettit, 81 S.W. 237, 26 Ky. 
L. 323; Scollard v. Brooks, 49 N.E. 
741, 170 Mass. 445; Woodworth El. 
Co. v. Theis, 122 N.W. 310, 109 Minn. 
4; Peter Hauptmann Tobacco Co. v. 
Unverferth, 231 S.W. 628, 288 Mo. 52 
[answering questions certified 207 S. 
W. 283, 200 Mo.App. 482]. 

[d] Evidence held sufficient to es- 
tablish joint conversion by two de 
fondants.—Richards v. Crosby, 162 N. 
W. 609, 170 Iowa 1355. 


[e] Evidence held sufficient to es- 
tablish conversion of part of property 
only.—Herring v. Blue Mound Mining 
Co., 257 PB. 955, 124 Kan. 171; Chesa- 
peake & O. Ry. Co. v. Johnson, 291 §. 
W. 744, 218 Ky. 550. 

[f] Evidence held insufficient to 
show that plaintiff consented to sale 
of property by defendant.—Hliiott v. 
Federated Fruit & Vegetable Growers 
(Cal.App.) 291 P. 681. ‘ 

84 Fowler vy. Stuart, 12 S.C.L. 504. 

85. Louisville, ete, R. Co. vy. 
Scheinert, 47 So. 293, 156 Ala. 411; 


Flanagan v. O’Brien, 19 N.Y.S. 
Hun 619. Cor 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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taking or use of the property.** And the mere as- 
sertion of ownership of property without interfer- 
ing in any way with the property, or with the own- 
er’s right to control, is not evidence of a conver- 
sion.S* 

Demand. In general, a refusal to surrender prop- 
erty on demand is evidence of conversion,®*® and 
proof of demand and refusal makes a prima facie 
ease for plaintiff.*® Nevertheless, a demand made 
after the property was out of defendant’s posses- 
sion and in consequence when he could not give it 
up is not evidence of a conversion.?® Evidence of 
conversion arising from demand and refusal is re- 
butted by proof that compliance with the demand 
was impossible.®! 


[§ 206] (2) Time of Conversion. Inasmuch as 
the rights of the parties must be determined as they 
stood at the commencement of the suit,9? 1¢ must 
be shown that the acts claimed to constitute a con- 
version occurred before the commencement of the 
suit, and if the evidence shows that these acts oc- 
curred after the eommencement of the suit,®* or 
fails to show whether the acts were committed be- 


[a] Evidence held insufficient to 
establish conversion. — Armstrong |170 Reprint 1002; 
Rubber Co. v. Griffith, 43 F.(2d) 689;]etc., R. Co., 
First Nat. Bank v. Howard, 108 So.]| 29; 


664; Attersol v. Briant, 1 Campb. 408, 
Glover v. 
5 Exch. 66, 155 Reprint 
Donald v. Fulton, 39 N.B. 9; Bar- 
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fore or after the commencement of the action,®* the 
evidence cannot avail as evidence of a conversion. 
So, evidence which does not show that the prop- 
erty was disposed of by defendant at a time when 
plaintiff had an interest in it is insufficient to show 
a conversion.?® 


[§ 207] (8) Connection of Defendant with Act of 
Conversion. The connection of defendant with a 
conversion will be sufficiently shown by proof of any 
facts or cireumstances which will justify an infer- 
ence that he assisted in wrongfully taking the goods, 
shared in the proceeds thereof with guilty knowl- 
edge, or participated in some act which in law 
amounted to a conversion.°®® 

[§° 208] e. Value of Property Converted and Dam- 
ages. In an action for conversion, direct testimony 
as to value is not indispensable, if there is proof of 
the character, quality, and quantity of the injury 
from which the jury may properly estimate the loss 
or damage.®? A verdict for nominal damages will 
be sustained, if an actual conversion has been proved, 
even though evidence as to the value of the property 
converted be entirely wanting;°®* but a verdict for 


[rev 225 N.Y.S. 756, 181 Misc. 336 and 
aff 164 N.E. 606, 249 N.Y. 617]; Fletch- 
er v. Pump Creek Gas & Oil Syndi- 
coc’ P. 1062, 38 be 329, 61 A.L. 


London, 


402, 21 Ala.App. 363; Calexico Lumber 
Co. v. Emerson, 201 P. 612, 54 Cal.App. 
239; Beaton v. Wade, 22 P. 1093, 14 
Colo. 4; Salisbury v. La Fitte, 123 P. 
124, 22 Colo.Avp. 90; Brothers v. 
Horne, 79 S.E. 468, 140 Ga. 617; Saw- 
yer v. Kenan, 22 S.E. 324, 95 Ga. 552; 
Ferguson v. White Oak Coal Co., 202 
Ill.App. 160; Jeffris v. Ayer & Lord 
Tie Co., 184 Ill.App. 533; Sloan v. 
Lick Creek, etc., Gravel Road Co., 33 
N.E. 997, 6 Ind.App. 584; Lukens v. 
Kellogg, 274 P. 225, 127 Kan. 568; 
Mowbray & Robinson Co. y. Kelley, 
185 S.W. 1130, 170 Ky. 271; Fisk v. 
Germania Nat. Bank, 5 So. 532, 40 La. 
Ann. 820; Durgain v. Maine Cent. R. 
Co., 98 A. 811, 115 Me. 551; Knowlton 
v. Ross, 95 A. 281, 114 Me. 18; Shallow 
v. Roux, 84 A. 999, 109 Me. 567; Car- 
ter v. Hughes, 105 A. 583, 133 Md. 473; 
George v. Bowser, 170 N.W. 506, 141 
Minn. 305; Pound v. Pound, 67 N.W. 
200, 64 Minn. 428; Stenson y. Lan- 
caster, 165 S.W. 1158, 178 Mo.App. 
340; Carpenter v. Nelson, 118 P. 272, 
32 Mont. 566; Flanagan y. O’Brien, 19 
N.Y.S.' 738,..65. Hun 619; -Race.. v. 
Moore, 68 N.Y.S. 792, 34 Misc. 170; 
Hartman v. Hicks, 59 N.Y.S. 529, 28 
Misc. 527; A. M. Schwartz Silk Corp. 
Vv. Hutchinsov’ s Famous Shirt Hospi- 
tal, 168 N.Y.S. 594; Rosenfeld v. 
Werner, 132 N.Y-S. 389: Goldberg vy. 
Wolff, 10 N.Y.S. 544; Weist v. Farm- 
ers’ State Bank of Bentley, 155 N.W. 
17, 32 N.D. 176; Daisy-Belle Petro- 
Jeum Co. v. Thomas, 1 P.(2d) 700, 151 
Okl. 94; McJunkin v. Hancock, 176 P. 
(40 0 41. OK). 2503. Sivils v.. Aldridge, 
UGcagl e196 G2. Ol Oop © WALlis! hye 
Holmes, 42 P. 988, 28 Or. 583; Hoover 
y. Alexander, 17 S.C.L. 510; Conway 
Vo tart, 220 IN. Ve -00, 55 Sub. 199% 
Trousdale v. Thomas, 3 Lea (Tenn.) 
715; Euchey v. Adam Schaaf, Inc., 
(Tex. Civ.App.) 7 S.W.(2d) 168; Kelly 
v. Pelt, (Tex.Ciy.App.) 220 S.W. 199; 
Houston Transfer Co. v. Lee, (Tex. 
Civ.App.) 97 S.W. 842; Mississippi 
Mills v. Bauman, 34 S.W. 681, 12 Tex. 
Civ.App. 312; Utah Foundry & Ma- 
chine Co. v. Utah Gas & Coke Co., 131 
P. 1173, 42 Utah 533; Nutt v. Wheeler, 
30 Vt. 436, 73 Am.D. 316; Mullins v. 
Sutherland, 109 S.E. 420, 131 Va. 547; 
Lockit Cap Co. v. Globe "Mfg. Co., 290 
P. 813, 158 Wash. 183; Bayley v. Na- 
tional Pole Co., 156 P, 867, 90 Wash. 


rett v. Suttis, 17 N.S. 262. 

[b] Evidence held insufficient to 
go to jury on question of conversion. 
—Baker v. Craig, 10 P.(2d) 838, 135 
Kan. 316; Case v. Mechanics’ Bank- 
ing Assoc., 4 N.Y. 166. 

[ce] Evidence held sufficient to es- 
tablish that there was no conversion. 
—Reynolds Banking Co. v. Neisler, 61 
S.E. 828, 130 Ga. 789 (evidence show- 
ing ratification by plaintiff of defend- 
ant’s acts); Frank v. Union Nat. 
Bank, 256 P. 143, 123 Kan. 457; South- 
western Port Huron Co. v. Cobble, 102 
S.W. 9, 124 Mo.App. 647; Cathers v. 
Damerell, 5 Neb. (Unoff.) 175, 97 N.W. 
623; Panama R. Co. v. O’Brien, 17 N. 
Y.S. 738; Marvin, Safe Co: v. Foss, 17 
N.Y.S. 517; Compton y. Farrington, 
(Tex.Civ. App.) 16 S.W.(2d) 345; 
Brown v. Campbell, 3 U.C.Q.B. (Ont.) 
Bites 

{d] Evidence held insufficient to 
sustain finding as to number of chat- 
tels converted.—Uvalde Nat. Bank v. 
Dockery, (Tex.Civ.App.) 83 S.W. 29. 


[e] Refusal to take property back 
to plaintiff is insufficient proof of a 
conversion where plaintiff had per- 
mission to remove it himself. Brown 
v. Boyce, 68 Ill. 294; Hewett v. Ses- 
sions, 119 Mass. 221; O’Connell v. Ja- 
cobs, 115 Mass. 21; Poor v. Oakman, 
104 Mass. 309. 

86. Martin v. Barry, 79 P. 66, 145 
Cal. 540. 

eee Trish v. Cloyes, 8 Vt. 30, 30 Am. 
D. 44 

oe aappine ton v. Rimes, 
316, 21 Ga.App. 810 


[a] Evidence held sufficient to 
show demand.—National Bond & Inv. 
Co. v. Zakos, 230 Ill.App. 608; Atwood 
v. Southern California Ice Co., 218 P. 
283, 68 Cal.App. 343; First Nat. Bank 
v. Woodworth Elevator Co., 206 N.W. 
795, 53 N-D. 447; Farmers’ State Bank 
of Cathay v. Jeske, 197 N.W. 854, 50 
N.D. 813. 

[b] Evidence held sufficient to 
show demand and refusal.—Parnell 
v. Pungs, 157 N.W. 357, 190 Mich. 638. 

[c] Evidence held insufficient to 
show demand and refusal—Smolen vy. 
Ziemba, 195 I1l.App. 167; Shea v. 
Chinn, 229 N.Y.S. 24, 223 App.Div. 476 


95 S.E. 


89. Denver & S. L. Re Co. v. Hitch- 
cock & Tinkler Equipment Co., 285 P. 
941, 87 Colo. 169; Layman Vv. BY 
Slocomb & Co., 76 A. 1094, 23 Del. 403; 
Thomas Mfg. Co. v. Symonds, 50 N. Y. 
S. 695, 27 App.Div. 316; Sorge v. Na- 
politano, 166 N.Y.S. 779; Nicolls v. 
Lyons, 144 N.Y.S. 19. 


90. Hoover v. Alexander, 17 S.C. 
L. 510. 
OL, Hill cv Covell, LON 3 522: 


92. Storm y. Livingston, 6 Johns. 
(N.Y.) 44. 

93. Plott v. Robertson, (Ala.) 39 
So. 771; Storm v. Livingston, 6 Johns. 
(N.Y.) 44. 

$4. Hawkins Lumber Co. v. Bray, 
17 So. 96, 105 Ala. 96. 

95. Cory v. Barnes, 21 A. 
Vt. 456. 

96. Hogue v. McClintock, 76 Ind. 
205; Stevens v. Hames, 22 N.H. 568; 
Friedman v. Phillips, 82 N.Y.S. 96, 84 
App.Div. 179; Huffman vy. Hughlett, 
11 Lea (Tenn.) 549. 

[a] Evidence of conversion by de- 
fendant’s agent is sufficient. Three 
States Lumber Co. vy. Blanks, 102 S.W. 
79, 118 Tenn. 627. 

Lb] Evidence held insufficient to 
connect defendant with the conver- 
sion complained of. Paden vy. Bellin- 
ger, 6 So. 351, 87 Ala. 575; Bike v. 
Davis, 31 N.E. 553, 5 Ind.App. 1; Mead 
v. Chase, 34 N.Y.S. 1062, 89 Hun 607; 
Cobb v. Dows, 9 Barb. 230 [rev 10 N. 
Y. 335]; Wilmot v. Richardson, 20 N. 
Y.Super. 570 [aff 41 N.Y. 519]; Smith 
Ve Carr, sl CEersk, (Lenn jeu! tones eves 
Huddleston, 1 Heisk. (Tenn.) 167; 
Le Veaux v. Trader, (Tex.Civ.App.) 
31 S.W. 435; Everest v. Wood, 1 C. &. 
P76, 12 EC. 53,171 Reprint 1108! 

[ce] Evidence held insufficient to 
show that defendant aided in conver- 
gion of plaintiff’s property.—Davis v. 
Howe, 226 P. 316, 99 Okl. 118. 

$7. Roth Coal Co. v. Louisville & 
N. R. Co., 215 S.W. 404, 142 Tenn. 52. 

98. Bowers v. Bradley, 84 N.W. 534, 
112 Iowa 537; Douglass v. Hobe, 55 
N.Y.S. 849, 36 App.Div. 638; Connoss 
v. Meir, 2 EB. D. Smith (N.Y.) 314. 


[a] Evidence held sufficient to au- 


384, 63 
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more than nominal damages cannot be sustained if 
there be no evidence of value, or the evidence be too 
indefinite, uncertain, or weak to sustain a Judgment. ed 


Description of property as basis of determining 
A general description of the property by 
witnesses, such as will enable the jury to estimate 
its value, will suffice as proof of value,’ and authorize 
a recovery of the actual damages sustained.” 


Price obtained on sale of goods. 
shown, according to the weight of authority, either 
plaintiff or defendant may introduce evidence show- 
ing the price for which the property was sold, either 
at a public or private sale;? and it has been said 


value. 


thorize allowance of at least nom- 
inal damages.—Giffin v. Petree, 46 S. 
W.(2d) 609, 226 Mo.App. 718. 

99. Ala.—BHlectric Lighting Co. v. 
Rust, 31 So. 486, 131 Ala. 484. 

Colo.—Sigel-Campion Live Stock 
Co. v. Holly, 101 P. 68, 44 Colo. 580. 

Ga.—Bell v. G. Ober,’ ete., Co., 23 S. 
E. 7, 96 Ga. 214; Brock v. Garrett, 16 
Ga. 487. 

Miss.—Greenville First Nat. Bank 
v. Montgomery, 13 So. 242, 70 Miss. 
550. 

Mont.—Kipp_ v. 
884, 25 Mont. 296. 

N.Y¥.—Bryan v. Baldwin, 52 N.Y. 
232; Kramer v. Haeger Storage Ware- 
house Co., 108 N.Y.S. 1, 123 App.Div. 
316; Willets v. Curth, 92 N.Y.S. 174, 
102 App.Div. 616; Cohnfeld v. Walsh, 
37 NOYES: 833.2) App. Div. 190: “Starr, 
Vioraciny 24) son obit imhorse ) vs 
Burke, 7 Daly 54; Connoss v. Meir, 2 
Bp Smith) 931/45 MilopWViOkt Siro 
Works v. Reilly, 81, N.Y.S. 323, 39 
Mise. 833; Liebman v. Abramson, 78 
N.Y.S. 881, 38 Misc. 807; O’Neill v. 
Patterson, 55 N.Y.S, 617, 26 Mise. 33 
Sinnette v. Hoddick, 31 N.Y.S. 453, 10 
Mise. 586; Swartz v. Rosseau, 112 N. 
Y.S. 1065. 


Okl.—First Nat. Bank v. Carroll, 
229 P. 165, 103 OkI. 5. 


R.I.—Canning v. Owen, 48 A. 1033, 
22 R.I. 624, 84 Am.S.R. 858. 


Tex.—Lincoln v. Packard, 60 S.W. 
682, 25 Tex.Civ.App. 22. 


[a] Evidence held sufficient: (1) 
To establish value of property. Ar- 
Kansas Anthracite Coai & Land Co. v. 
Stokes, 2 F.(2d) 511; Baker v. Hutch- 
inson, 41 So. 809, 147 Ala. 636; Bos- 
ton Mut. Life Ins. Co. v. Power Mfg. 
Co., 31 S.W.(2d) 541, 182 Ark, 374; 
Mortimer v. Marder, 28 P. 814, 93 Cal. 
172; Elliott v. Federated Fruit, etc., 
Growers, (Cal.App.) 291 P. 681; Pas- 
qual v. De Vries, 281 P. 1057, 101 Cal. 
App. 479; Minchew v. West, 241 P. 
541, 78 Colo, 254; Fairbanks v. Kent, 
63 P. 707, 16 Colo.App, 35; Stapleton 
yv. Dismukes, 159 S.E. 768, 43 Ga.App. 
611; Farrell v. Stafford, 203 Ill.App. 
357; Bradley v. Gearhart, 237 S.W. 10, 
194 Ky. 399; Beatty v. Randall, 5 Al- 
Jen (Mass.) 441; Thompson v. W. W. 
<imball Co., 157 N.W. 63, 190 Mich. 
579; Cunningham y. O’Connor, 99 N. 
W. 25, 186 Mich. 293; Humphreys v. 
Minnesota Clay Co., 103 N.W. 338, 94 
Minn, 469; American Express Co. v. 
Piaut, 53 N.W. 877, 51 Minn. 568; 
Brown vy. Lawton, 2 Silv.Sup. 37, 6 N. 
Yas. 137 Patt 28) IN. BY 1256) 127° Nu. 
680]; Gillett v. Gillett, 54 N.Y.Super. 
525’ [aff 23 N.H. 1145, 118 N.Y. 672]; 
Oney v. Pomfrey, 105 N.Y.S. 860, 54 
Mise. 171, 20 N.Y.Ann.Cas. 18; Rosen- 
kranz v. Jacobowitz, 99 N.Y.S. 469, 50 
Mise. 580; Muller v. Ryan, 2 N.Y.S. 
736; First Nat. Bank v. Osborne-Mc- 
Millan Elevator Co., 206 N.W. 797, 53 
N.D. 375; First Nat. Bank v. Wood- 


Silverman, 64 P. 


a ee Se 
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subject.°® 
As elsewhere poe 


worth Elevator Co., 206 N.W. 795, 53 
N.D. 447; Farmers’ State Bank of 
Cathay v. Jeske, 197 N.W. 854, 50 N. 
D. 813; Mulroy v. Jacobson, 139 N.W. 
697, 24 N.D. 354; Patterson v. Bab- 
cock & Peets, 274 P. 903, 128 Or. 476; 
Smith v. Hurley, 143 P. 1123, 73 Or. 
268; Bateman v. Ryder, 64 S.W. 48, 
106 Tenn. 712, 82 Am.S.R. 910; Dancy 
v. Missouri-Kansas-Texas R. Co. of 
Texas, (Tex.Civ.App.) 49 S.W.(2d) 
910; Bryan & Emery v. Frick-Reid 
Supply Co., (Tex.Civ.App.) 10 S.W. 
(2d) 1023; Alamo Auction Co. v. Law- 
son, (Tex.Civ.App.) 10 S.W.(2d) 600; 
Rabe yv. Jourdan, 102 S.W. 1167, 46 
Tex.Civ.App. 456; Hirsch v. Consoli- 
dated Films Corporation, 236 P. 279, 
134 Wash. 682; Hill’s Garage v. Rice, 
234 P. 1023, 134 Wash. 101; Jackson 
v. Lamar, 121 P. 857, 67 Wash. 385; 
Messenger v. Murphy, 74 P. 480, 33 
Wash. 353; Lines v. Alaska Commer- 
cial Co., 69 P. 642, 29 Wash. 133. (2) 
To sustain finding or judgment for 
amount awarded. Brooks v. McDevitt, 
(Ariz.) 11 P.(2d) 826; Green v. FPree- 
man, 227 S.W. 982, 148 Ark. 654; Un- 
ion Terminal Warehouse Co. v. Rober- 
ti, 261 BP. 324, 86 Cal.App. 636; Mier 
v. Southern California Ice Co., 206 P. 
83, 56 Cal.App. 512; Schildt v. Board 
of Com’rs of Montrose County, 122 
P. 910, 52 Colo. 509; Koylin v. Shartle 
Bros. Mach. Co., 104 S.H. 217, 150 Ga. 
509; Shealy v. Wilder, 127 S.E. 805, 33 
Ga.App. 745; Graham y. John Flan- 
nery Co.; 124 SE. 729, 32 Ga.App. 713; 
Kidston v. Massillon Iron & Steel Co., 
209 Tll.App. 618 [aff 120° NB. 467]; 
Gorham v. Massillon Iron & Steel Co., 
209 Ill. App. 606; Bryan & Co. v. Scur- 
lock, 180 N.W. 684, 190 Iowa 534; 
Boam v. Cohen, 145 P. 559, 94 Kan. 
42; Bouthot v. Bouthot, 160 A. 461, 
PZi Mer i99s “bvans v.) Kohn, 128 N: 
W. 1006, 113 Minn. 45; Hockaday v. 
Gilham, 226 S.W. 991, 206 Mo.App. 
132; Strothers v. McFarland, (Mo. 
App.) 194 S.W. 881; McGlashan v. 
Marvin, 173 N.Y.S. 603, 185 App.Div. 
157; Burke v. Minnekota Elevator Co., 
186 N.W. 948, 48 N.D. 795; Michelo- 
vitch v. Arter, 156 A. 684, 52 RI. 38; 
Stidham v. Lewis, (Tex.Civ.App.) 23 
S.W.(2d) 851; Empire Transfer & 
Storage Co. v. Simon, (Tex.Civ.App.) 
249 S.W. 885; Wright Bros. v. Leon- 
ard, (Tex.Civ.App.) 183 Siw. 1780; 
Brinnon Logging Co. v. Carlsborg Mill 
& Timber Co., 208 P. 3, 120 Wash. 644. 
(3) To show damages. Horan v. Con- 
solidated St. Gothard Gold Mining Co., 
182 P. 818, 41 Cal.App. 333. (4) To 
show property was worth the same 
when converted as at a previous time. 
Wausau Canning Co. v. Woodruff, 207 
N.W.:421, 189 Wis. 184, 44 A.LAR. 435. 
(5) To show that defendant’s acts 
lessened the damages. Schlafly v. 
Mercantile Trust Co., 6 F.(2d) 137. (6) 
To authorize allowance for exemplary 
or punitive damages, Wardman-Jus- 
tice Motors v, Petrie, 39 F.(2d) 512, 
69 A.L.R. 648; Klind y. Valley Coun- 
ty Bank of Hinsdale, 222 P. 439, 69 


Value of written instruments. 
shown, in trover for the conversion of choses in ac- 
tion, such as promissory notes, bills of exchange, 
checks, drafts, bonds, corporate stock, or other ev1- 


[§ 298 


that such evidence is slight or cogent according to 
the circumstances,t and that it does not fix the 
price but is only evidence bearing upon the value.® 
Nevertheless, it has : 
price obtained at a private sale made In a bona fide 
manner and not forced or made for the purpose of 
fixing a price is sufficient for a jury to base a ver- 
dict upon, in the absence of other evidence on the 


been held that proof of the 


As elsewhere 


Mont. 386; Crawford v. Thomason, 
117 S.W. 181, 53 Tex.Civ.App. 561. 


[b] Evidence held for jury: 
On auestion of value. Mitchell v. 
Stephenson, 152 A. 114, 159 Md. 575; 
Kotsakis v. Williamson, 231 P. 1104, 
72 Mont. 158; Wolverton v. Baker, 
239 P. 623, 111 OkKl. 239; Northern Pac. 
R. Co. v. Tacoma Junk Co., 244 P. 
117, 138 Wash. 1. (2) On question of 
exemplary or punitive damages. 
O’Neil Implement Mfg. Co. v. Gordon, 
(Mo.App.) 269 S.W. 636; Kane v. 
Oehler, 205 P. 245, 62 Mont. 417. 


[ec] Evidence held insufficient: (1) 
To establish value of property. New 
Liverpool Salt Co. v. Western Salt 
Coy 91 PS 1520 1oke Cal e4t7$s a Sieel- 
Campion Live Stock Commission Co. 
v. Holly, 101 P. 68, 44 Colo. 580; Cook 
v. Korshak, 134 N.E. 49, 301 Ill 603; 
Ward v. Huff, 109 A. 287, 94 N.J.Law 
81; Stemples v. Schwab, 218 N.Y.S. 
284, 218 App.Div. 282; Fertitta v. 
Schnurmacher, 117 N.Y.S. 161; Cat- 
lett v. Stokes, 110°-N.W. 84, 21 S.D: 
L038 fafi 121 INJW.03," 23S2D. 92 854 
Souther v. Hunt, (Tex.Civ.App.) 141 
S.W. 359; Texarkana & Ft. S. Ry. Co. 
v. Neches Iron Works, 122 S.W. 64, 
57 Tex.Civ.App. 249; Williams v. 
Deen, 24 S.W. 536, 5 Tex.Civ.App. 575. 
(2) To sustain verdict for amount 
awarded. Brooks v. McDevitt, (Ariz.) 
11 P.(2a) 826; Graham v. Cohen, 295 
P. 46, 111 Cal.App. 131; O’Neil Imple- 
ment Mfg. Co. v. Gordon, (Mo.App.) 
269 S.W. 636; Scharndorf v. Alten, 96 
N.Y.S. 452, 49 Misc. 123. (3) To show 
that property was new. Hoad vy. Ari- 
tex Oil Co., (Tex.Civ.App.) 243 S.W. 
490. (4) To show value of use of the 
property. Block Motor Co. v. Melia, 
(Tex.Civ.App.) 247 S.W. 666. (5) To 
show actual pecuniary damages. 


Freear-Brin Furniture Co. v. Merritt 
Co., (Tex.Civ.App.) 174 S.W. 859. (6) 
To authorize exemplary or punitive 
damages. Somers v. Universal Credit 
Co, 160° S:E. 82957200 NGi60L, 


I. Pharis v.. Carver, 13 BiMon. 
(Ky.) 236; Hall v. Burgess, 5 Gray 
(Mass.) 12; Miller v. Reigne, 20 S.c. 
L. 592. Compare Harrow vy. St. Paul, 
ete., R. Co., 44 N.W. 881, 43 Minn. 
71 (in an action to recover the val- 
ue of a horse, the jury cannot find its 
value upon a description of the ani- 
mal given by witnesses, and from 
their own general knowledge of the 
value of horses, without additional 
evidence). 


foe Hall v. Burgess, 5 Gray (Mass.) 


3. See supra § 195. 
be Campbell v. Woodworth, 20 N.Y. 


5. Dyer vy. Rosenthal, 8 N.W. 560, 
45 Mich. 588; Smith v. Mitchell, 12 
Mich. 180. 


6. Parmenter vy. Fitzpatrick, 13 
N.Y. 19,0, 31 NUE 1032. 2 


Same title and section number. 


aes ’ 


§§ 208-213] TROVER AND 


dences of indebtedness, it will be presumed, in the 
absence of any evidence to the contrary, that the 
value of the instrument is its face value,’ which pre- 
sumption may be rebutted by evidence that the in- 
strument is worth less than its face value, or is of 
no value;*® but in the absence of such rebutting evi- 
dence the presumption becomes conclusive.® 


Special damages. If plaintiff seeks to recover spe- 
cial damages, consisting of legal or other expenses, 
he must show the jury what the expenses were, and 
if he merely states a lump sum, a verdict for such 
sum will not be allowed to stand but will be reduced 
to the value of the goods.*® 


{§ 209] M. Dismissal or Nonsuit.1! A nonsuit 
will not be directed where plaintiff is entitled to 
general damages although he may not. be entitled 
to special damages claimed.’* Prospective difficulty 
in apportioning between plaintiffs in an action of 
conversion any possible recovery because of com- 
plicated business arrangements is of no concern to 
defendants and not a proper ground for motion of 
nonsuit for misjoinder of parties plaintiff.1? Where 
several are sued for conversion, plaintiff may dis- 
miss the action as to any of them and seek a recov- 
ery against one of them alone.** 


{[§ 210] N. Trial—1. In General. General 
rules?5-18 as to trial of civil actions are applicable 
to the trial of actions in trover or for conversion 
generally.'? 

Reception of evidence. The court has large dis- 
cretion as to the form in which evidence shall be 
submitted,?® and as to the order of its introduction,’® 
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including the admission or rejection of evidence in 
rebuttal or surrebuttal which should have been in- 
troduced in chief,?° and permission to a plaintiff 
who has rested his case to reopen it and make further 
proof.?! 


[§ 211] 2. Tender of Property. Defendant may 
bring the specific chattel involved in an action of 
conversion into court and make a tender thereof in 
mitigation of damages,”? having first obtained leave 
so to do by a motion addressed to the discretion of 
the judge, whose decision is final.?? Where the stat- 
ute provides that if defendant shall tender the prop- 
erty to plaintiff with reasonable hire for the same 
since the conversion disclaiming all claim of title, 
the costs shall be paid by plaintiff unless he shall 
prove a previous demand and refusal, a tender which 
does not embrace all the property claimed by plain- 
tiff is unavailing.*4 

[§ 212] 3. Stay of Proceedings.2®> Where com- 
plete justice can be done by delivery of the chattel 
alleged to have been converted,?® or the value there- 
of paid into court,?7 the court may stay the pro- 
ceedings on payment of costs; and an application 
therefor should be made at some convenient stage 
of the cause;?* but a stay cannot be granted if 
plaintiff claims any special damages,?® or where 
there is any dispute or uncertainty as to the value 
of the chattels.*° 


[§ 213] 4. Province of Court and Jury—a. In 
General. As in other civil actions,?! questions of 
law are for the determination of the court;?2 and, 
on the other hand, questions of fact are for the 
jury,** or for the court sitting as a jury, where the 


7. See supra § 177. N.Y. 540]. aoe Speak oy: ily. & Walker Dry 
8. ‘See supra § 200: 22. Churchill v. Welsh, 1 N.W. 398, | Goods Co., Mo.App. 122; Baker v. 
9. Cremidas v. Dallas, 157 P. 1084,|47 Wis. 39; Watts v. Phipps, Buller | Wheeler, 8 Wend. (N.Y.) 505; McKin- 
. é . , . *IN.P. 49; Fisher v. Prince, 3 Burr. |m0n vy. Monarch Loan Co., 239 P. 170, 


91 Wash. 441. 

[a] Evidence held insufficient to 
overcome presumption that bonds 
were worth their face value.—Pierce 
v. National Bank of Commerce in St. 
Louis, 13 F.(2d) 40 [cert den 47 S.Ct. 


[a] 


willful wrongdoer. 


1363, 97 Reprint 876. 
v. Wendover, 1 Johns. (N.Y.) 65. 

i In Vermont such tender is per- 
mitted only when defendant is not a 


111 Okl. 213; Funk v. Hendricks, 105 
P. 352, 24 Okl. 837; Traynor v. John= 
son, 1 Head (Tenn.) 51. 


[a]. Prosecution of suit with rea- 
sonable diligence.—Whether an action 
has been prosecuted with reasonable 


Contra Shotwell 


Rutland, ete., R. 


240, 273 U.S. 730, 71 L.Ed. 863]. 


[b] Evidence held sufficient to 
show note or bond converted was 
worth its face value.—Leonard v. 
Sehman, 220 N.W. 77, 206 Iowa 277; 
Farmers’ State Guaranty Bank ov. 
Pierson, (Tex.Civ.App.) 201 S.W. 424. 


10. Withrow v. Walker, 41 Pa.Su- 
per. 155. 
11. Generally see Dismissal and 


Nonsuit 18 C.J. p 1142. 


Taking case from jury see infra §§ 
221-225 


12. Djidics v. Wishnevsky, 179 N. 

5°99: 

1S. rostey. Wong oko, 11075 66. 
Mont. 385. 


14. Weisiger v. McDonald, 76 S.W. 
1080, 116 Ky. 862, 25 Ky.L. 1053, 81 S. 
Ww. 687, 26 Ky.L. "416. 

15-16. See Trial 64 C.J. p 1. 

17. See cases infra this and fol- 
lowing sections. 

18. New York lL. Ins. Co. v. Alli- 
son, 107 F. 179, 46 C.C.A. 229 [cert 
den 21 S.Ct. 923, AS Wi Se ods euAoiels. 
Ed. 1030]; Snarr v. Smith, 45 U.C.Q.B. 
(Ont.) 156. 

19. See cases infra notes 20, 21. 

20. Dodge v. Goodell, 12 A. 236, 16 
Ral. 48. 

21. Dexter v. Dexter, 4 N.Y.S. 712, 
56 N.Y.Super. 568 [aff 30 N.E. 68], 132 


Co. v. Middlebury Bank, 32 Vt. 63 
Hart v. Skinner, 16 Vt. 138, 42 Am.D. 
500. 

23. Rogers v. Crombie, 4 Me. 274. 


24. Walton v. Henderson, 61 S.E. 
28, 4 GasApp. 173. 


25. Stay of proceedings generally 
see Actions § 416 et seq. 


26.) VTracey. =v. Good, 1h Pali Jak. 
492;>3 Pa.I.J. 135; Earle v. Holder- 
ness, 4 Bing. 462, 13 E.C.L. 589, 130 
Reprint 845; Tucker v. Wright, 3 
Bing. 601, 11 E.C.L. 293, 130 Reprint 


645; Gibson v. Humphrey, 2 L.J.Exch. 
234; Brunsden vy. Austin, Tidd Pr. 571. 
{a] Stay for part of chattels.— 


In trover for a packet of letters, de- 
fendant was allowed to stay proceed- 
ings as to one of them, on delivering 
it up and paying costs of the motion. 
Earle v. Holderness, 4 Bing. 462, 13 


E.C.L. 589; 130 Reprint 845. 

27. Gibson vy. Humphrey, 2 LJ. 
Exch. 234. 

28. Tracey v. Jian Sisk 


Good, 
402, 3° Pale. dna Lod. 


29. Whitten v. Fuller, 2 W.BI. 902, 
96 Reprint 533; Gibson v. Humphrey, 
2) .J.xcht | 234: 


30. Tucker v. Wright, 3 Bing. 601, 
11 E.C.L. 293, 130 Reprint 645; Whit- 
ten v. Fuller, 2 W.Bl. 902, 96 Reprint 
533; Gibson v. Humphrey, 2 IJ. 
Exch. 234. 


31. See Trial § 313. 


diligence within a statute, making 
the measure of damages in conversion, 
where the action has been so prose- 
cuted, the highest market value of 
the property between the conversion 
and verdict, at plaintiff’s option, is a 
question of law for the court. Funk 
ve Hendricks)*105) P2352, 24° OKI Ssh 


33. U.S.—Morris_ v. Springfield 
Thind) Nat. Bank; 142" FY 25. 0% Geran 
25, 211, Peert den, 26S: Ct. 7622 201 Ue 
S. 649, 50 L.Ed. 905]. 


Ala.—Barksdale v. Strickland & 
Hazard, 124 So. 234, 220 Ala. 86. 

Ariz.—Eshom vy. Eshom, 157 P. 974, 
18 Ariz. 170. 

Ark.—Hammans Lumber Co. v. 
Hr iokon, 42 S.W.(2d) 1001, 184 Ark. 

Colo.—Haynes vy. Zang, 244 P. 464, 
79 Colo. 42. 

Ga.—Holcombe v. Richmond & D. 
Re Cos, 37S. Be1b6, TSUGauiiiG: 

Hawaii.—Correa v. Waiakes Mill 
Co., 31 Hawaii 317. 

Ill.—Kime v. Dale, 14 Ill.App. 308, 

Iowa.—Williams v. Redinger, 161 
N.W. 701, 179 Iowa 615. 

Ky.—Nussbaum v. Standard By- 
EC auCte Cone 28t Sawe, soos lo ekove 

Me.—Beedy v. 
451. 


Macomber, 47 Me. 
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case is tried to the court.?4 


[§ 214] b. Title or Right to Possession. 
rily the question whether plaintiff had title or mght 
to the chattels which he claims have been converted 
is a question of fact for the determination of the 
jury,®° or for the court sitting as a jury,®® as where 
the evidence relating to the question is conflicting,*? 
or ambiguous,** or where reasonable minds might 
draw different inferences from the evidence,*® or 
where the question of ownership depends solely on 
the unsupported testimony of plaintiffs.*° 
error to submit. such questions to the jury where 
there is no evidence of plaintiff’s title or right to 


possession,*4 or where such title 


denied but it is urged as a defense that the chat- 
and it was 


tels were worthless ;*? 


x Mass.—Delano v. Curtis, 7 Allen, 
70. 
Mich.—Parnell v. Pungs, 157 N.W. 


357, 190 Mich. 638. 

Minn.—Schall v. Northland Motor 
Car Co., 143 N.W. 857, 123 Minn. 214. 

Miss.—Sumrall Motor Co. v. Creel, 
130 So. 151, 158 Miss. 262. 

Mo.—Wood v. Great American Ins. 
Co., (App.) 279 S.W. 205. 

Mont.—Grosfield v. First Nat. Bank, 
236 P. 250, 73° Mont. 219; Klind» v- 
Vailey County Bank of Hinsdale, 222 
P. 489, 69 Mont. 386. 

N.H.—Coulombe v. Gross, 
582, 84 N.H. 212. 

N.J.—Mausert v. Mutual Distribut- 
ing Co., 109 A. 503, 94 N.J.Law 222. 

N.Y.—Hussey v. Flanagan, 142 N. 
EB. 594, 237 N.Y. 227; Heine v. Lange, 
161 N.Y.S. 287. 

N.C.—Thompson v. Andrews, 53 N. 
C.. 453. 

N.D.—Lamoreaux vy. Randall, 208 N. 
W. 104, 53 N.D. 697, 44 A.L.R. 1315; 
Simmons v. McConville, 125 N.W. 304, 
LORIN Ds S87. 

Pa.—Birkle v. Coleman, 50 Pa.Su- 
per, 105. 

Cee aaa ae v. Artinian, 110 A. 
387. 

S.C.—Fredericks Vv. Commercial 
Credit Co., 143 S.B. 179, 145 S.C. 380. 

S.D.—De Bates v. Searls, 219 N.W. 
559, 52 S.D. 603 [aff reh 216 N.W. 589, 
bya SED exo |E 

a eer a hace v. Johnson, 1 Head 
‘Sala ; 

Tex.—Clark v. Tabers, Ine., (Civ. 
App.) 54 S.W.(2d) 262. 

Utah.—Bowe v. Palmer, 102 P. 1007, 
36 Utah \214,°24 T.RALN.S. 226) (20 
Ann.Cas., 1191. 

Vt.—Green v. Laclair, 95 A. 499, 89 
Vt. 346. 

W.Va.—Barker vy. Stephenson, 68 S. 
B. 113, 67 W.Va. 490. 

Wis.—Schultz v. Becker, 110 N.W. 
214, 131 Wis. 236. 

Eng.—Kewen v. Cotching, 
Exch. 41. 

Can.—McLean v. Hannon, 
C. 706 [rev 12 N.S. 101]. 

Ont.—Gilpin v. Royal 
Bank, 27 U.C.Q.B. 310. : 

34. Denver & S. L. R. Co. v. Hitch- 
cock & Tinkler Equipment Co., 285 P. 
941, 87 Colo. 169. 

35. See cases infra notes 37-40. 

36. Denver & S. L. Ry. Co. v. Hitch- 
cock & Tinkler Equipment Co., 285 P. 
941, 87 Colo. 169. 

37. Ala.—Cumbee v. Eady-Baker 
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court properly took from the jury the question of 


Ordina- 


facts are found 


But it is 
tels to his own 


or right is not 
held that the 


Grocery Co., 100 So. 336, 211 Ala. 316; 
Story v. Robinson, 99 So. 917, 211 Ala. 
163; Bowen v. Hamilton, 73 So. 5, 197 
Ala. 418; Mutual Warehouse Co. v. 
Hamilton, 55 So. 116, 1271 Ala. 82; 
Posey v. Gamble, 47 So. 569, 157 Ala. 
655. 

Ark.—Hammans Lumber Co. v. 
Fricker, 42 S.W.(2d) 1001, 184 Ark. 


1198; Thines v. Burkemeyer, 10 S.W. 
C2a)s 38a, AsivAreh 12002) (Crizler ue 
Alma Cash Store, 190 S.W. 99, 126 
Ark. 627. 


Ga.—kKnox vy. Cook, 46 S.E. 868, 119 
Ga. 689; Holcombe v. Richmond, etc., 
Re Coys (S.H7 555.78 Ga TG. 

Iowa.—Williams v. Redinger, 161 N. 
W. 701, 179 Iowa 615. 

Me.—Beedy v. Macomber, 
451. 

Mich.—Parnell v. Pungs, 157 N.W. 
Bis ae AY @ Ko? oR ore 

Minn.—Schall v. Northland Motor 
Car Co., 1438 N.W. 357, 123 Minn. 214. 

Miss.—Sumrall Motor Co. vy. Creel, 
130 So: 151, 158. Miss. : 262. 

Mo.—Blackmer v. Cleveland, etc., 
Re Cosni3i SW. 913, L101 Mo.App. 55x05 
Kirk v. Kane, 87 Mo.App. 274; Holla- 
day-Klotz Land, etc., Co. v. T. J. Moss 
Tie Co., 87 Mo.App. 167. 


N.H.—Coulombe y. Gross, 
h82, 84 Noe 212. 

N.Y.—Crosbyv. Delaware, ete., 
Canal Co., 36 N.E.. 382, 141 NvY. 589 
mem; Glas v. Salhoff, 258 N.Y.S. 984, 
236 App.Div. 123; Lawrence v. Wil- 
son, 72) NUY.S)\ 289, 64 App:Div. .562; 
Hakes v. Thornton, 69 N.Y.S. 234, 59 
App.Div. 464; Simar v. Paris, 65 N.Y. 
S. 138, 52 App.Div. 439. 


N.C.—Thompson v. Andrews, 53 N. 
C:..458. 

N.D.—Simmons v. MeConville, 
N.W. 304, 19 N.D. 787. 


Pa.—-Birkle v. Coleman, 50 Pa.Su- 
per. 105. 


Tex.—Stuart Motor Co. v. Bur- 
roughs Adding Mach. Co., (Civ.App.) 
47 S.W.(2d) 637. 


Vt.—Green y. Laclair, 95 A, 499, 89 
Vt. 346. 


Can.—McLean v. Hannon, 8 Can. 
S.C. 706 [rev 12 N.S. 101]. 


[a] Thus (1) the question whether 
defendant had an oral lease entitling 
him to possession, in an action of con- 
version by the owner, is one for the 
determination of the jury on conflict- 
ing evidence. Williams yv. Redinger, 
161 N.W. 701, 179 Iowa 615. (2) Ina 
suit for conversion of an automobile, 
where evidence was conflicting as to 
whether plaintiff purchased retention 
title contract and balance of purchase 
price due under it, and had it trans- 


47 Me. 
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ownership of the property, where the testimony of 
plaintiff and her witnesses was uncontradicted and 
showed indisputably that she owned the property.** 


[§ 215] c. Conversion. What constitutes an un- 
lawful conversion is a question of law where the 


or conceded,** and, in accordance 


with the general rule that questions of law should 
not be submitted to the jury,*® it is error for the 
court to submit to the jury the question whether 
defendant “unlawfully converted” plaintiff’s chat- 


use.*® Nevertheless, the question 


whether the facts adduced in evidence establish an 
unlawful conversion is usually a question to be deter- 
mined by the jury,*? under proper instructions from 


ferred to him, or whether he paid it 
thereby vesting title in the purchaser 
so that the purchaser could trade it 
to defendant for another automobile, 
it was for the jury, and affirmative 
charge was error. Story v. Robinson, 
99 So. 917, 211 Ala. 163. (3) In’con- 
version for part of a crop raised on 
land belonging to defendant under an 
oral contract, the terms of which were 
disputed, the question was for the 
jury. Simmons y. McConville, 125 N. 
W. 304, 19 N.D. 787. 

[b] Inconsistent testimony of plain- 
tiff.—In an action for conversion of a 
gasoline motor and boat equipment, 
whether plaintiff bought the property 
from the party to whom defendant 
had sold a yacht, or whether she took 
it as security, was a question for the 
jury, where plaintiff's testimony on 
the question was inconsistent and 
conflicting. Parnell v. Pungs, 157 N. 
W. 357, 190 Mich. 638. 

38. Bromley v. Miles, 64 N.Y.S. 353, 
51 App. Div. 95. 

39. Crosby v. Delaware & Hudson 
Canal Co., 36 N:.E. 332, 141 N.Y. 589 
mem. 

40. Simar v. Paris, 65 N.Y.S. 133, 
52 App.Div. 439. 


41. Stewart v. Spedden, 5 Md. 433. 
eae Fullam v. Cummings, 16 Vt. 
43. Kesterson v. Hays, 209 S.W. 


721, 187 Ark. 592. 


44 Speak v. Ely & Walker Dry 
Goods Co., 22 Mo.App. 122. 


45. See Trial § 518. 


46. Speak v. Ely & Walker Dry 
Goods Co., supra. 

47. Conner v. Allen, 33 Ala. 515; 
Freeman v. Scurlock, 27 Ala. 407. 

Colo.—Haynes v. Zang, 244 P. 464, 
79 Colo. 42; Brady vy. Blakeslee, 170 
P. 191, 64 Colo. 34. 


Ga.— O'Neill v. Self, 161 S.E. 277, 
44 Ga.App. 322. 


Ill.—Kime v. Dale, 14 Ill.App. 308. 


Ky.—Ashland Auto Sales Co. w. 
ie am oe 487, 217 Ky. 594; Ken- 
ucky Trus o. v. Ringo, 14 WwW. 
154, 145 Ky. 190. SO tah 


me ea eo v. Curtis, 7 Allen 


Mich.—Doe v. Choiniere, 24 ‘ 
819, 259 Mich. 7. aan 


Minn.—Sutton v. Great Northern R. 


'Co., 109 N.W. 815, 99 Minn. 376. 


Mo.—Wood v. Great American Ins. 
Co., 279 S.W. 205; Smith v. Jefferson 
Bank, 97 S.W. 247, 120 Mo.App. 527. 


N.Y.—Logan vy. Turner, 189 N.Y.S 
415, 197 App.Div. 493; Fuller Buggy 


Co. v. Waldron, 99 N.Y.S. 920, 114 App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


= 4 


§§ 215-218] TROVER AND 


the eourt;*® and it has been so held where the evi- 
dence is conflicting,t® where the evidence makes out 
a prima facie case for plaintiff,®>° where there is some 
evidence to establish a conversion,®! although 
slight,°* where defendant’s refusal to deliver plain- 
tiff’s chattels on demand was not unconditional, but 
qualified,®* or where the evidence, if true, would 
authorize a recovery.°* So, also, it’ has been held 
tnat whether a conversion by defendant brought 
in by amendment took place before the commence- 
ment of the suit is a question for the jury.°® Where, 
however, the testimony was undisputed, that de- 
fendant claimed to own the property absolutely, it 
was unnecessary to submit the issue of conversion 
to the jury if they found that he held the goods as 
security only.°® 

Trial by court. Where the case is tried by the 
court without a jury, the question of conversion is 
ordinarily a question of fact to be determined by 
the court sitting as a jury.°*? 


[§ 216] d. Identification and Value of Property. 
Whether the property alleged to have been converted 
is sufficiently identified is ordinarily a question of 
fact to be determined by the jury.°* The fact that 
plaintiff’s testimony was the only evidence of the 
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value of the property at the place of conversion 
does not authorize the withdrawal of such issue from 
the jury since the jury are not bound to accept his 
testimony as true, especially where it was shown 
that he was poorly qualified to testify as to its 
value.°® In an action for the conversion of choses 
in action delivered by plaintiff to defendant for col- 
lection, the presumption being that they were as 
between the parties to the receipt therefor, worth 
the amount of their face value as set forth in the 
receipt, and defendant having offered no evidence 
to reduce their value, and the amount thereof being 
less than the amount of defendant’s debt to plain- 
tiff, there was a question of value to be submitted 
to the jury.®° 

[§ 217] e. Motive and Good Faith. Whether the 
taking or detention of plaintiff’s chattels by defend- 
ant, relied on as constituting a conversion, was in 
good faith or if for any reasonable or proper pur- 
pose and, therefore, justifiable, is ordinarily a ques- 
tion for the jury.°t However, if what evidence there 
is on the issue of malice rebuts any inference there- 
of, it is error to submit the issue to the jury.®? 


[§ 218] f. Demand. Whether or not a demand 
has been made on defendant for the property is 


Div. 365; Reich v. Cochran, 99 N.Y.S. 
755, 114 App.Div. 141; Sinclair v. 
Higgins, 97 N.Y.S 415, 111 App.Div. 
206 [rev 93 N.Y.S. 195, 46 Misc. 136]; 
Lawrence v. Wilson, 72 N.Y.S. 289, 64 
App: Div. ' 562; Wamsley v. Atlas 
Steamship €o., 56 N.Y.S. 284, 37 App. 
Div. 553; Adams v. Loomis, 8 N.Y.S. 
17, 54 Hun 688, 4 Silv.Sup. 558; Good- 
win v. Sommer, 97 N.Y.S. 960, 49 Misc. 
552; Heine v. Lange, 161 N.Y.S. 287; 
Pepper v. Price, 107 N.Y.S. 559. 

N.C.—Acme Mfg. Co. v. McQueen, 
127 S.E. 246, 189 N.C. 311. 

R.I.—Suleiman v. Artinian, 110 A. 
387. 

S.C.—Fredericks v. Commercial 
Credit Col, 143 S:E. 179,.145.5.C. 380. 


Utah.—Bowe v. Palmer, 102 P. 1007, 
36 Utah 214, 24 L.RA.N.S. 226, 21 
Ann.Cas. 1191. 

Vt.—Green vy. La Clair, 95 A. 499, 
89 Vt. 346. 

W.Va.—Barker v. Stephenson, 68 S. 
BH. 113, 67 W.Va. 490. 

Eng.—Philpot v. Kelley, 3 A.&E. 
106, 30 B.C.L. 70, 111 Reprint 353; At- 
kin v. Slater, 1 C.&K. 356, 47 E.C.L. 
356; McKewen v. Cotching, 27 L.J. 
Exch, 41. 

{a] Propriety of submitting issue 
of conversion to jury is illustrated in 
McCormick v. Pennsylvania Cent. R. 
Co., 49 N.Y. 303, where it was held as 
a matter of law by Church, C. J., and 
Rapallo, J., that there was no con- 
version, and by Grover and Peckham, 
JJ., that there was. 


[b] Where the evidence connect- 
ing defendant with the tortious, tak- 
ing is slight, it is error to refuse to 
submit that question to the jury at 
the request of defendant. Welsh v. 
Cochran, 63 N.Y. 181, 20 Am.R. 519 
[rev 2 Hun 675, 5 Thomps.&C. 699]. 


48. Conner v. Allen, 33 Ala. 515; 
Martin v. W. W. Lanahan & Co., 105 
A. 777, 138 Md. 525; Speak v. Ely, etc., 
Dry Goods Co., 22 Mo.App. 122; Bowe 
v. Paimer, 102 P. 1007, 36 Utah 214, 24 
TaARA.N.S) 226, 21 Ann Cas: 1191: 

49. U.S.—Morris v. Springfield 
Third Nat. Bank, 142 F. 25, 73 C.C.A. 
O11 [eert. den 26 S.Ct. 762). 201 U.S. 
649, 50 L.Ed. 905]. 

Ala.—Alabama Cotton Products v. 


~) 


Myrick, 44 So. 587, 151 Ala. 626; Ala- 
bama Cotton Oil Co. v. Weeden, 43 
So. 926, 150 Ala. 587. 

Ark.—Jones v. Vaughan, 
(2d) 986, 184 Ark. 174. 

Colo.—Trinidad Creamery Co. v. 
McDonald, 259 P. 1028, 82 Colo. 328. 

Ill.—Boudoures y. Galloway, 258 Ill. 
App. 30. 

Mich.—Doe v. Choiniere, 242 N.W. 
819, 259 Mich. 7. 

Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686. 

N.Y.—Ballard v. Beveridge, 63 N.E. 
960, 171 N.Y. 194; Duffus v. Bangs, 
25 N.H. 980, 122 N.Y. 423. 

N.C.—Nichols v. Newsom, 4 N.C. 17, 
6 N.C. 302, 1 Car. Law Repos. 227. 

Tex.—Jarrett v. Cowan, (Civ.App.) 
254 S.W. 134; Copeland v. Porter, 
(Civ.App.) 169 S.W. 915; Hitson v. 
Hurt, 101 S.W. 292, 45 Tex.Civ.App. 
360. 

Wis.—Schultz v. Becker, 110 N.W. 
Olde leslie eco Os 

50. Acme Mfg. Co. v. McQueen, 127 
S.E, 246, 189 N.C. 311. 

51. Ala.—Hayes v. Gilmore, 90 So. 
320, 206 Ala. 436. 

Colo.—Haynes vy. Zang, 244 P. 464, 
79 Colo. 42. 

Ga.—O'Neill v. Self, 161 S.E. 277, 44 
Ga.App. 322. 

Ky.—Kentucky Trust & Security 
Co. v. Ringo, 140 S.W. 154, 145 Ky. 
190. 

Mich.—Burgess v. Isherwood, 59 N. 
W. 602, 101 Mich. 319. 

52. Armstrong v. Dubois, 
Dec. (N.Y.) 8, 4 Keyes 291. 


41 S.w. 
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53. Ill.—Kime y. Dale, 14 Ill. App. 
308. 

Mass.—Delano v. Curtis, 7 Allen 
470. 


Mich.—Galvin v. Galvin Brass, etc., 
Works, 45 N.W. 654, 81 Mich. 16. 


Minn.—Sutton vy. Great Northern 
R. Co., 109 N.W. 815, 99 Minn. 376. 


N.Y.—McEntee y. New Jersey 
Steamboat Co., 45 N.Y. 34, 6 Am.R. 
28; Thomson v. Sixpenny Sav Bank, 
18 N.Y.Super. 293; Plunkett Plumb- 
ing, etc., Co. v. Bassford Realty Co., 


102 N.Y.S. 483, 52 Mise. 479 faff 111 
N.Y.S. 1140, 126 App.Div. 953]. 

Eng.—Pillott v. Wilkinson, 3 H.& 
C. 345, 169 Reprint 564. 

“From its nature it can not be con- 
clusive, since one might refuse or fail 
to deliver for many reasons that 
would justify or excuse it, without 
questioning the owner’s right; as that 
he honestly and reasonably doubted 
the identity of the person making the 
demand as owner, or the authority of 
one making it as agent, or was un- 
able to deliver if he would, or that he 
refused unless upon a condition which 
he had a right to impose, or the like.” 
Kime v. Dale, 14 I1]1.App. 308, 311. 

54. Johnson v. Kelley, 106 S.W. 
864, 32 Ky.L. 701. 

55. Hayes v. Sander, Vann & Chalk- 
er, 80 So. 682, 16 Ala.App. 608. 


56. Payne v. Lindsley, 126 S.W. 


. 


329, 59 Tex.Civ.App. 545. 

57. Herring v. Blue Mound Mining 
Co., 257 P. 955, 124 Kan. 171; Du Mond 
v. Bryon Jackson Co., 6 P.(2d) 1096, 
LO Or ole 

58. Antes v. Consumers’ Consol. 
Coal Co., 210 N.W. 767, 203 Iowa 485; 
De Bates v. Searls, 219 N.W. 559, 52 
S.D. 603 [aff reh 216 N.W. 589, 52 S. 
D. 30]; Russell Timber Co. v. Ken- 
field-Lamoreux Co., 161 N.W. 358, 165 
Wis. 136. 

59. Morriss v. Knepper, 
App.) 10 S.W.(2d) 1012. 

60. Caswell v. Vanderbilt, 132 S.E. 
123, 35 Ga.App. 34. 

61. Ala.—Conner v. Allen, 33 Ala. 
515; Dent v. Chiles, 5 Stew.&P. 383, 
26 Am.D. 350. 

Hawaii.—Correa v. Waiakea Mill 
COr ol Ele Getl oul ts 

N.H.—Walker v. Wetherbee, 23 A. 
621, 65 N.H. 656; Closson y. Morri- 
son, 47 N.H. 482, 93 Am.D. 459. 


N.Y.—Andrews v. New Jersey 
Steamboat Co., 23 Hun 545; Wood- 
worth v. Kissam, 15 Johns. 186. 


N.D.—Lamoreaux v. Randall, 208 
N.W. 104, 53 N.D., 697, 44. A.L.R. 1815. 

Ont.—Gilpin vy. Royal Canadian 
Banki v2 O.6,@.be onOs 

62. Lawson v. Townsend, (Tex.Civ. 
App.) 25 S.W.(2d) 170. 
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[65 C.J.] 
ordinarily a question of fact to be determined by 
the jury;°* but the question of a demand need not 
be Submitted to the jury where plaintiff fails to 
make out even a prima facie case of conversion,** 
nor where the evidence conclusively shows a de- 
mand.°> 

[§ 219] g. Waiver of Conversion. Whether or 
not a conversion of chattels has been waived is a 
question of intent,°> and a question of fact for 
the determination of the jury,®? under proper in- 
structions from the court.°* 


[§ 220] h. Damages. In trover the rule of dam- 
ages is a question of law for the court,®® but the 
amount of damages is a question of fact to be de- 
termined by the jury from the evidence under prop- 
er instructions from the court,’® its discretion in 
fixing the matter of damages, however, being sub- 
ject to the limitation that the verdict must not be 
inadequate or excessive ;*! and it has been held that 
the rendition of a final judgment even by default 
in an action of trover without submitting the case 
to a jury to assess damages is unauthorized and er- 
roneous.*? 


Exemplary damages.7* If the facts authorize a 
finding of reckless and wanton conversion, it 1s prop- 
er to submit to the jury the question of exemplary 
damages,’* and it is for them to determine the 
amount of such damages from all the facts and cir- 
cumstances in the case.7> 


[§ 221] 5. Taking Case from Jury—a. In Gen- 
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tire absence of evidence to sustain the cause of ac- 
tion alleged,*7 or of some fact indispensable to a 
recovery,’® the court may and should withdraw the 
case from the consideration of the jury; and such 
is the case where reasonable minds would not be 
warranted in drawing different conclusions from the 
evidence.7® So, where the evidence is all one way 
and is not contradicted, and but one legitimate in- 
ference may be drawn from it, and a ease is there- 
by made for plaintiff or a defense made for de- 
fendant, the case should be taken from the jury.*°® 
On the other hand the case should not be withdrawn 
from the jury on defendant’s motion unless the evi- 
dence requires, as a matter of law, a verdict against 
plaintiff,1 or if there is any evidence tending to 
support the cause of action alleged.*? 


[§ 222] b. Dismissal or Nonsuit.8? 
motion by defendant to dismiss the petition or com- 
plaint should be granted where there is an entire 
failure to prove some fact indispensable to the cause 
of action,’* such, for instance, as ownership of the 
property alleged to have been converted by plain- 
tiff,s> or that the property had been converted.*® 
But it is error to dismiss where there is some evi- 
dence tending to establish a cause of action,®* and 
it is error to dismiss as to some of plaintiffs when 
defendant asks for affirmative relief.*® 


Nonsuit. In accordance with general principles 
elsewhere considered,®® a nonsuit is properly direct- 
ed where plaintiff failed to establish some fact in- 


Dismissal. A 


eral. 


63. Delahunty v. Hake, 46 N.Y.S.! 
929, 20 App.Div. 430. 

[a] Uncontradicted evidence.—The 
jury is entitled to disbelieve the own- 
er’s testimony, although uncontradict- 
ed, respecting demand and refusal for 
return of borrowed property. Turner 
vy. Spiteaufsky, (Mo.App.) 45 S.W.(2d) 
126. 

64. Knapp v. Sioux Falls Nat. 
Bank, 40 N.W. 587, 5 Dak. 378. 

65. Gaw v. Bingham, (Tex.Civ. 
App.) 107 S.W. 981. J 


66. Traynor v. Johnson, 2 Head 
(Tenn.) 51. 
67. Mich.—Baxter v. Woodward, 


158 N.W. 137, 191 Mich. 379, Ann.Cas. 
1918C 946. 
N.J.—Mausert v. Mutual Distribut- 
ing Co., 109 A. 503, 94 N.J.Law 222. 
N.Y.—King v. Fitch, 2 Abb.Dec. 508, 
1 Keyes 432. 
Pa.—Williams v. Waud, 1 Phila. 29. 
Tenn.—Traynor v. Johnson, 1 Head 


fa] Thus in an action for tortious 
conversion, where there was evidence 
from which the jury could find the 
conversion, the question whether a 
Subsequent mortgage of the property 
by plaintiff to defendant was intended 
to waive the wrongful act is a ques- 
tion for the jury. Mausert v. Mutual 
Distributing Co., 109 A. 508, 94 N.J. 
Law 222. 

68. Traynor v. Johnson, 
(Tenn.) 51. 

69. Baker v. Wheeler, 8 Wend. (N. 
Y.) 505, 24 Am.D. 66. 

70. Ariz.mEshom vy. Eshom, 157 P. 
974, 18 Ariz. 170. 

Colo.—Haynes v. Zang, 244 P. 464, 
79 Colo. 42; Pedroni v. Eppstein, 68 
P. 794, 17 Colo.App. 424. 


1 Head 


As in other civil actions,’® if there is an en- 


Ky.—Nussbaum v. Standard By- 
Dsate Co., 287 S3W. 353, 216) Ky. 

Mont.—Klind v. Valley County 
gone of Hinsdale, 222 P. 439, 69 Mont. 

N.Y.—Taft v. Smith, Gray & Co., 
134 N.Y.S. 1011, 76 Mise. 283; Baker 
v. Wheeler, 8 Wend. 505, 24 Am.D. 66. 

Tex.—Clark v. Tabers, Ine., (Civ. 
App.) 54 S.W.(2d) 262. 

71. Taft v. Smith, Gray & Co., 
NOYLS 101 a7 Guvisemesst 

Inadequate or excessive damages 
see infra § 283. 

72. 

73. Exemplary damages generally 
see infra § 282. 

74 Fredericks v. Commercial Cred- 
it Co., 143 S.E. 179, 149 S.C. 380; Green 
v. La Clair, 95 A. 499, 89 Vt. 346. 

75. Berns v. P. A. Starck Piano Co., 
(Mo.App.) 296 S.W. 239 


76. See Trial §§ 322-333, 

77. Ala.—Moebes v. Garth, 97 So. 
703, 210 Ala, 201. 

Iowa.—Stutzman y. People’s Trust 
& Savings Bank of Oskaloosa, 218 N. 
W. 39, 205 Iowa 379. 

Md.—Martin v. W. W. Lanahan & 
Cor) LOD AGW isles WMideeb2os 

Mo.—Sanderson v. Nunn, (App.) 259 
S.W. 892. 

Okl.—Davis v. Howe, 226 P. 316, 99 
Okl. 118. 

U “ 
42 Utah 526. ; 

Wash.—Hanson v. Ostrander Ry. & 
Timber Co., 265 P. 159, 147 Wash. 104. 


78. Brooke v. Lowe, 50 S.E. 146, 
122 Ga. 358; Allen y. Fader, 86 S.E. 
6438, 17 Ga.App. 290; Ransom v. Wet- 
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Abraham v. Alford, 64 Ala. 281. i 


dispensable to a recovery,®° or where a verdict for 


more, 39 Barb. (N.Y.) 104. 

79. Sindelar v. T.:.B. Hord Grain 
Co., .219 N.W. 145, 116 Neb. 7765 To 
same effect Davis v. Howe, 226 P. 316, 
99 Okl. 118. F 

86. Boudeman v. Arnold, 166 N.W. 
985, 200 Mich. 162, 8 A.L.R. 789. 


81. Woodworth Elevator Co. v. 
Theis, 122 N.W. 310, 109 Minn. 4. 


82. Martin v. W. W. Lanahan & 
Coz, 105" Ait ip 1sse Maso zo: 

83. In actions generally see Trial 
§§ 403-409. 


84 Hanson v. Ostrander Ry. & 
Timber Co., 265 P. 159, 147 Wash. 104. 


85. Hanson y. Ostrander Ry. & 
Timber Co., supra. 
&6. Hanson y. 
Timber Co., supra. 

87. Goodwin v. Sommer, 97 N.Y.S. 
960, 49 Misc. 552. 

[a] As for instance, where it is 
established that defendant refused to 
deliver plaintiff's property to him on 
demand, and offered no evidence to 
negative or rebut the presumption 
arising from such refusal other than 
testimony from which inferences 
favorable to the defense might pos- 
sibly be drawn. Wamsley v. Atlas 
Steamship Co., 56 N.Y.S. 284, 37 App. 
Div. 553. 

88. Gooch vy. Isbell, (Tex.Civ.App.) 
77 SW. 973. 

89. See Trial § 403. 

90. Brooke v. Lowe, 50 S.E. 146, 
122 Ga. 358; Downs v. Berryman, 100 
S.E. 226, 24 Ga.App. 170; Allen v. 
Fader, 86 S.E. 648, 17 Ga.App. 290; 
EK. EH. Forbes Piano Co. v. Oliver, 74 
S.H. 713, 11 Ga.App. 65; Ransom vy. 
Wetmore, 39 Barb. (N.Y.) 104. 

[a] Thus (1) where plaintiff failed 
to show ownership and right to pos- 


Ostrander Ry. & 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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plaintiff would not be permitted to stand.°! On 
the other hand, a judgment for nonsuit should not 
be awarded where the evidence is sufficient to sup- 
port the allegations of the petition®? and to sus- 
tain a verdict for plaintiff,®* or to make out a prima 
facie case entitling plaintiff to some amount of dam- 
ages,°* or where, considering the evidence in the 
light most favorable to plaintiff, it tends to show a 
conversion,®> or where there is some evidence on 
which a verdict for plaintiff might be based,®* or 
where there is sufficient evidence of a conversion 
to raise a question for the jury,®°’ or where the evi- 
denee, although circumstantial only, tends strongly 
to show that defendant had got possession of the 
property by undue means.®* A nonsuit should not 
be granted for want of proof of ownership where the 
evidence adduced makes out a prima facie case of 
ownership,®® or where the evidence as to ownership 
is conflicting.t A motion for nonsuit will not be 
granted because plaintiff fails to establish facts not 
essential to his cause of action,? or because no cause 
of action is established against one of the defend- 
ants. Failure to prove a conversion against an 
unnecessary party defendant is no ground for a 
nonsuit as to other defendants.* 


[§ 223] c. Demurrer to Evidence. If there is evi- 
dence from which the jury might find a verdict for 
plaintiff, it is erroneous to sustain a demurrer to 
the evidence.®> So a demurrer to the evidence should 
not be sustained for entire failure to prove the cause 
of action alleged, by reason of the fact that the peti- 
tion alleged ownership and possession of the prop- 
erty converted and the evidence established posses- 
sion only, since right to immediate possession sup- 
ports the action, and the allegation of ownership 
may be treated as surplusage.° Peremptory instruc- 


session of the property (BE. EB. Forbes 
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tions in the nature of special demurrers to evidence 
as to conversion are properly refused, where there 
is evidence tending to establish a conversion.‘ On 
the other hand, where there is an entire lack of 
evidence to show a conversion, a demurrer to the 
evidence is properly sustained.* 


[§ 224] d. Directing Verdict—(1) In General. 
In a proper case it is permissible for a trial judge 
to withdraw it from a jury and require them to re- 
turn a particular verdict. 


For plaintiff. A verdict may be directed for plain- 
tiff where there is no conflict in the evidence, and 
the evidence with all reasonable deductions there- 
from demands a verdict for plaintiff,‘° where a 
case is made for plaintiff by evidence which is all 
one way and is uncontradicted, and where but one 
legitimate inference may be drawn from it,1+ where 
plaintiff’s evidence plainly establishes his right to 
recover and defendant does not offer sufficient evi- 
dence to justify a verdict in his favor,” or where 
reasonable minds would not be warranted in draw- 
ing different conclusions from the evidence.*? It is 
error to direct a verdict for nominal damages only 
where there is evidence permitting a reasonably 
certain estimate of the quantity of property con- 
verted, although the precise quantity was not 
shown.1# On the other hand, a verdict should not 
be directed for plaintiff where different inferences 
might be drawn from the evidence,® where he has 
failed to establish some essential element of his 
ease,!® such as possession or right of possession in 
himself,17 and conversion of the property in suit 
by defendant,1® where the question of ownership 
depends solely on the unsupported testimony of 
plaintiff,t® where the evidence did not show with 
certainty that the conversion took place before the 


machinery 6 Kalinowski v. M. A. Newhouse 


Piano Co. v. Oliver, 74 S.E. 713, 11 Ga. 
App. 65), (2) or the value of the 
property (Brooke v. Lowe, 50 S.E 
146, 122 Ga. 358), (3) or a conversion 
(Allen v. Fader, 86 S.E. 643, 17 Ga. 
App. 290), (4) or of any wrongful or 
tortious conduct on defendant’s part 
(Ransom v. Wetmore, 39 Barb. (N. 
Y.) 104), (5) or that defendant was in 
possession of the property at the time 
the action was brought, where this 
is made essential by statute (Allen 
v. Brown, 9 S.F. 674, 83 Ga. 161; Allen 
v. Fader, 86 S.E. 643, 17 Ga. App. 290), 
a motion for nonsuit is properly sus- 
tained. 

91. 
322, 

92. Matthis v. Campbell, 
501, 84 Mont. 195. 

93. Small v. Wilson, 93 S.E. 518, 20 
Ga.App. 674. 

94. Montesano Lumber & Mfg. Co. 
v. Portland Iron Works, 186 P. 428, 
94 Or. 677. 

95. Porter v. Alexander, 
Sasi Ob RINGCaV5. 


96. Camp v. Turner, 91 S.E. 910, 19 
Ga.App. 452. 


Sine OSLie Vers Cotte Log Sin, eG 
Cal. 372, 51 BL. R.AIN.S. 925; Howard 
v. Senoia Duck Mills, 77 S.E. 572, 139 
Ga. 461; Galler v. McMahon, 99 P. 
309, 51 Wash. 473. 


[a] Thus, in an action for conver- 
sion of certain machinery shipped by 
plaintiff to his own order, to be de- 
livered to defendant corporation on 
surrender of certain stock to him, 
proof that the corporation’s Officers 


Crangle v. Clift, 4 Newfoundl. 
274 P. 


141 S.E. 


without delivering the stock is suffi- 
cient to require the denial of a non- 


suit. Howard v. Senoia Duck Mills, 
Tt SMT 2el3o) Ga 461. 
eg. Woodworth v. Kissam, 15 


Johns. (N.Y.) 186 


99. Thomas v. Seloom, 250 P. 381, 
80 Colo. 189; Montesano Lumber & 
Mfg. Co. v. Portland Iron Works, 186 
P. 428, 94 Or. 677. 


[a] Thus a warranty deed to plain- 
tiff under which it was in possession 
and a lease of the land making the 
machinery thereon the property of the 
lessor is sufficient proof of plaintiff's 
ownership of the machinery to avoid 
anonsuit. Montesano Lumber & Mfg. 
Co. v. Portland Iron Works, 186 P. 
428, 94 Or. 677 


1. Holcombe vy. Richmond & C. R. 
Cor, 3 se Ops VS L Gale lbs a bleratn 
Steel & Iron Co. v. Cornfoot, 253 P. 
HZ led Or woes 

2. Scarboro v. Goethe, 45 S.E. 413, 
118 Ga. 543; Rakestraw v. Floyd, 32 
S.E. 419, 54 S.C. 288. 

[a] Thus a motion for nonsuit is 
properly refused where there is evi- 
dence only sufficient to sustain a re- 
covery of general damages, although 
no evidence was introduced to au- 
thorize an award of exemplary dam- 
ages. Rakestraw v. Floyd, 32 S.E. 
419, 54 S.C. 288. 


3 Howard v. Snelling, 28 Ga. 469. 
4. Howard v. Snelling, 28 Ga. 469. 


5& Mentze v. Rice, 172 P. 516, 102 
Kan. 855; Sanderson vy. Nunn, (Mo. 
App.) 259 S.W. 892. And see gener- 
Allya virial iso Svs 


& Son, (Mo.App.) 53 S.W.(2d) 1094. 


7. Sanderson y. Nunn, (Mo.App.) 
259 S.W. 892. 


8 Davis v. Howe, 
Okl. 118. 


9. Jackman v. Gay, (Tex.Civ.App.) 
237 S.W. 315 [rev on other grounds 
(Commn.App.) 252 S.W. 1042, and reh 
overr (Commn.App.) 254 S.W. 927]. 
And see text and notes infra this sec- 
tion. 

10. W. E. Austin Co. v. T. L. Smith 


Co., 75 S.E. 1048, 1388 Ga. 651, Ann.Cas. 
1913E 1042. 


226 Pe 3162.99 


11. Boudeman v. Arnold, 166 N.W. 
985, 200 Mich. 162, 8 A.IL.R. 789. 
12. Cassity v. First Nat. Bank, 287 


PI S92; MAS MORIN 42: 


13. Sindelar v. T. B. Hord Grain 
Co., 219 N.W. 145, 116 Neb. 776. 


14. Union Naval Stores Co. v. U. 
Sip). SOF Sat 308240" USS 284e 60m 
Ed; 644 [aff*202 EF. 491, 128 C.CsA) 1). 


15. Swiss Bankverein y. Zimmer- 
mann, +240; 87, L538" CGA 1232 


16. Leishing v. Van Buren, 170 N 
Y.S. 688, 183 App.Div. 296. 


17. Leishing v. Van Buren, supra. 


18. Bouthot vy. Bouthot, 160 A. 461, 
131 Me. 199. 


[a] Where conversion by defend- 
ant is not established as matter of 
law, a verdict for defendant is prop- 
erly directed. Logan v. Turner, 189 
N.Y.S. 415, 197 App.Div. 493. 


19. Simar (vy. Paris, 651 Nu. Y.-S; les 
52 App.Div. 439. 
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action was brought,?° or where the evidence, al- 
though properly authorizing a verdict for plaintiff, 
does not require it.?+ 


For defendant. A verdict may and should be di- 
rected for defendant where there is a total failure 
of proof authorizing a recovery,?” where the evi- 
dence is all one way and is uncontradicted and but 
one legitimate inference may be drawn from it and 
a defense is thereby made out for defendant,** 
where the uncontradicted evidence shows defendant 
had a better title,?* where there was an entire lack 
of evidence to show there was a conversion,?® or 
where from the testimony adduced all men of reason- 
able minds would come to the conclusion that defend- 
ant had not converted the property.?® A verdict is 
properly directed for defendant where it is shown 
that, at the time plaintiff demanded a return of 
the chattels, he was unable to comply with the de- 
mand, because the chattels were in the custody of 
a constable by virtue of an attachment, although 
defendant controlled the building where the chat- 
tels were locked up.27 On the other hand, a ver- 
dict should not be directed for defendant unless the 
evidence is such as to require, as a matter of law, 
a verdict against plaintiff.2® A verdict should not 
be directed for defendant where the evidence makes 
a prima facie case for plaintiff,?® where there is 
substantial®® or undisputed,*! evidence to show own- 
ership in plaintiff, where there is some evidence of 
plaintiff’s title and defendant’s lack of title,?* where 


20. Wallace v. Mallary, 43 S.E. 424, 1353, 216 Ky. 119. 
117, Ga. 16k. 31. 

21. Stewart & Keith v. Attaway, 
88 S.E. 992, 18 Ga.App. 158. 32. 

22. Stutzman v. People’s Trust &|Ala.App. 350. 
Savings Bank of Oskaloosa, 218 N.W. 32. 
39, 205 Iowa 379; Sanderson v. Nunn, 
(Mo.App.) 259 S.W. 892; Hobart Mfg. 
Co. v. Joyce, (Tex.Civ.App.) 22 S.W. 
(2a) 955; Gulf Production Co. v. 


90 Minn. 416. 


ownership and 
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Nussbaum  y. 
Products Co., supra. 


Kelly v. Cook, 73 So. 220, 15 39. 
Mueller v. Olsen, 97 N.W. 115, 


[a] As for instance, 
right of possession. 
Elerath Steel & Iron Co. v. Cornfoot, 


[§§ 224-226 


there is evidence sufficient to go to the jury on facts 
necessary to be established by plaintiff,?* where the 
evidence is sufficient to authorize the jury to find 
for plaintiff,?+ where there is some evidence tend- 
ing to show a conversion,®®> or where, although no 
direct evidence of value is offered, enough appears 
from the evidence to show that the property was 
of some value.*® Nor should a verdict be directed 
for defendant merely because the evidence did not 
show the precise quantity of chattels converted, 
there being evidence permitting a reasonably cer- 
tain estimate of the quantity.*7 It has been held 
that the court cannot direct a verdict for defend- 
ant on the ground of absence of proof of value, as 
plaintiff is entitled to nominal damages on proof 
of conversion without proof of value.?® 


[§ 225] (2) Where Evidence Is Conflicting. A 
verdict should not be directed for either party where 
there is a substantial conflict in the evidence,*® as 
where there is a conflict in the evidence in respect 
of title to the property in suit,*® or on the question 
of conversion;*! and, where the evidence was in 
conflict as to the value of the property at the time 
of the conversion, it was error to direct a verdict 
for a certain fixed amount only.*? 


[§ 226] 6. Instructions—a. In General. Rules 
governing instructions in civil actions generally** 
apply in actions of trover.44 Instructions given must 
state correctly the law applicable to the case,**® and 
requested instructions which fall short of this re- 


Eid. 644 [aff 202 F. 491, 123 C.C.A. 1]. 
Standard By- 38. Stamps v. Thomas, 62 So. 314, 
TE USVERING Cay (SU Ue 
U.S.—Swiss Bankverein v. Zim- 
merman, 240 F. 87, 153 C.C.A. 123; 
Morris v. Third Nat. Bank of Spring- 
Held; alsa Hees, lo ©. OrA. hue 
Ala.—Farrow vy. Wooley, 43 So. 144, 
149 Ala.. 373. 
Mich.—Lonier v. Ann Arbor Sav- 


plaintiff's 


Trans-Bay Oil Co., (Tex.Civ.App.) 297 
S.W. 634. 

[a] As for instance, where there 
is no evidence to show a conversion. 
Hobart Mfg. Co. v. Joyce, (Tex.Civ. 
App.) 22 S.W.(2d) 955; Gulf Produc- 
tion Co. v. Trans-Bay Oil Co., (Tex. 
Civ.App.) 297 S.W. 634. 


2%. Boudeman v. Arnold, 166 N.W. 
985, 200 Mich. 162, 8 A.L.R. 789. 


24. Pickard & Hogg v. Garrett, 82 
S.E. 251, 141 Ga. 831. 


£5. Davis v. Howe, 226 P. 316, 99 
Okl. 118. 


26. Southern Round, Bale Press 
Co. v. Behrend, (Tex.Civ.App.) 257 5S. 
W. 655. 


27. Magaw v. Beals, 172 N.E. 347, 
272 Mass. 334. 


28. Woodworth Wlevator Co. v. 
Theis, 122 N.W. 310, 109 Minn. 4. 


29. Johnson v. Kelley, 106 S.W. 
864, 32 Ky.L. 701; Pledge v. Griffith, 
202 S.W. 460, 199 Mo.App. 303; Tap- 
lin v. Stanley, 148 A. 750, 102 Vt. 398; 
Barker v. Stephenson, 68 S.E. 113, 67 
W.Va. 490. 


20. Heller v. Fabel, 138 A. 217, 290 
Pa. 43. 

[2} As for instance, where it was 
shown that the property was pur- 
chased by plaintiff, that it was ship- 
ped to plaintiff, and that it remained 
in his possession until wrongfully 
converted by defendant. Nussbaum vy. 
Standard By-Products Co., 287 S.W. 


240 P. 229,116 Or. 83. 


34 Cotton v. Harris Transfer & 
Warehouse Co., 106 So. 220, 21 Ala. 
App. 136 [cert den 106 So. 223, 214 
Ala. 6]. 


35. Mansfield v. Harris, 244 P. 474, 
79 Colo. 164; Gualdoni vy. Robinson, 
230 Ill.App. 228; Gray v. Frazier, 148 
A. 457, 158 Md. 189; Burgess v. Isher- 
wood, 59 N.W. 602, 101 Mich. 319. 


[a] MTllustration.—Where, in an 
action of trover, it was shown that 
plaintiff delivered clothes to defend- 
ant to be altered, a prayer for a di- 
rected verdict was properly refused 
where there was no evidence that the 
goods in question were not in defend- 
ant’s possession when the demand 
was made for their return and, even 
if they had previously passed from 
defendant's control and custody, that 
fact would not be conclusive against 
the theory of the alleged conversion. 
rey, vy. Frazier, 148 A. 457, 158 Md. 

{b] Directing verdict as to one de- 
fendant.—It is erroneous to direct a 
verdict as to one of several defend- 
ants where there is evidence which, 
if believed, is sufficient to show that 
he was guilty of conversitn. Gual- 
doni vy. Robinson, 230 Ill.App. 228. 


s6. Kellogg v. Hamilton, (Miss.) 
10 So. 479. 


$7. Union Nawal Stores Co. v. U. 
SECS OIG UE AZ) ESE RT oe 


ek Bank, 137 N.W. 685, 162 Mich. 


Mo.—Holladay-Klotz Land, ete., Co. 
v. T. J. Moss Tie Co., 87 Mo.App. 167. 


N.J.—Kearns v. Waldron, 69 A. 960, 
76 N.J.Law 370. 


N.D.—Thompson y. Tweto, 134 N. 
W. 743, 22 N.D. 528. 


Pa.——Lyon vy. Herr, 86 Pa.Super. 253. 
And see cases infra notes 40-42. 


40. Black v. W. T. Smith Lumber 
Co., 60 So. 154, 179 Ala. 397; Jones v. 
Baty, 84 So. 307, 17 Ala.App. 274; 
Cohen v. Longarini, 93 N.E. 702, 207 
Mass. 556; Glas v. Salhoff, 258 N.Y.S: 
984, 236 App.Div. 123; Hakes’ v. 
Thornton, 69 N.Y.S. 234, 59 App.Div. 
464; Stuart Motor Co. v. Burroughs 
Adding Mach. Co., (Tex.Civ.App.) 47 
S.W.(2d) 637. 


41. Legere v. Blakely Gin Co., 75 
S.E. 168, 11 Ga.App. 325; Ballard v. 
Beveridge, 63 N.E. 960, 171 N.Y. 194; 
Schultz v. Becker, 110 N.W. 214, 131 
Wis. 235. 


42. Elder v. Woodruff Hardware & 
Mfg. Co., 85 S.E. 268, 16 Ga.App. 255. 


43. See Trial §§ 460-777. 


44. See cases infra this section 
and sections 227-234. 


45. Correa v. Waiakea Mill Co., 31 
Hawaii 317; Gualdoni v. Robinson, 
230 Ill.App. 228; Metropolitan Securi- 
ties Corporation v. Kalfas, 178 N.E. 
848, 40 OhioApp. 438. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 
~ el al 


+ 


§ 226] 


quirement are properly refused.*® 
should not be given which are inecomplete,** argu- 
mentative,*® conflicting,*® involved,°® calculated to 
confuse the jury,®°! too indefinite to furnish a proper 


52 


guide to the jury,®? or which are in any respect mis- 
So instructions should be limited to the 
theory on which the ease was tried®4 and must be 
confined to the issues raised by the pleadings and 
evidence,°> and should not be given by the court 
on its motion, or on the request of the parties, where 
they are not applicable to the issues made by the 
pleadings,®® or to the facts in evidence,‘ although, 
if applicable to the issues raised by the pleadings 
and evidence, it is not only proper to give them,*® 
Instructions should 
not ignore elements essential to a recovery,®® de- 


leading.°* 


but erroneous to refuse them.*®® 


46. Barber v. Motor Inv. Co., 298 


Bo 2G; 186 °Or 361. 
47. Correa v. Waiakea Mill Co., 31 
Hawaii 317; Wright v. Frank A. An- 


_adrews Co., 98 N.E. 798, 212 Mass. 186. 


fa] Omission in instruction of es- 
sential element of right to recover 
renders the instruction erroneous. 
Sullivan v. Gault, (Mo.App.) 299 S.W. 
1116; Bentley v. Hurley, 299 S.W. 604, 
222 Mo.App. 51. 

48. Yoder v. Reynolds, 72 P. 417, 
28 Mont. 183. 

49. Barker v. S. A. Lewis Storage 
& Transfer Co., 61 A. 363, 78 Conn. 
198, 3 Ann,.€as. 889; Yoder v. Reyn- 
olds, 72 P. 417, 28 Mont. 183; John- 
son v. Blaney, 91 N-E. 721, 198 N.Y. 
812: 


50. Lincoln Reserve Life Ins. Co. v. 
Armes, 110 So. 818, 215 Ala. 407. 


51. Lincoln Reserve Life Ins. Co. 
v. Armes, 110 So. 818, 215 Ala. 407; 
Napier v. Bigham, 113 S.E. 51, 28 Ga. 
App. 796; Yoder v. Reynolds, 72 P. 
417, 28 Mont. 183. 


52, Grare,v., Bolly 41 Vt. 217, 


53. Cal.—Lothrop v. Golden, 57 P. 
394. 


Conn.—Barker v. S. A. Lewis Stor- 
age, etc., Co., 61 A. 363, 78 Conn. 198. 


Ga.—Jones v. Kimbrough, Bickers 
& Co., 74 S.E. 59, 137 Ga. 638; Klass- 
ing vy. Pavlovski, 68 S.E. 614, 134 Ga. 
815. 

Til.—Sparr v. Slakis, 180 I1l.App. 
4. 


vo 


Ky.—Lowry v. Beckner, 5 B.Mon. 


41. 
N.Y.—Johnson vy. Blaney, 91 
TOUSUSSENAY. SZ: 


Tex.—Baldwin v. G. M. Davidson & 
Co., (Civ.App.) 127 S.W. 562; Lee v. 
McDonnell, 72 S.W. 612, 31 Tex.Civ. 
App. 468; Baldwin v. G. M. Davidson 
& Co., (Civ.App.) 127 S.W. 562. 


N.E. 


54. Bowe vy. Stilwell, 117 P. 876, 39 
Utah 377. 
[a] Thus, in an action against a 


real estate agent for the conversion 
of plaintiff’s household goods, which 
were placed in a building by the au- 
thority of the agent, the case was not 
tried on the theory that a receipt giv- 
en by the agent to plaintiff for pay- 
ment of rent operated as a lease, but 
the evidence tended to show that de- 
fendant entered with the agent’s per- 
mission. It was held that the refusal 
of the court to instruct that the re- 
ceipt did not constitute a lease was 
not error. Bowe v. Stilwell, 117 P. 
876, 39 Utah 377. 

55. Pledge v. Griffith, 202 S.W. 460, 
199 Mo.App. 303; Yoder v. Reynolds, 
72 P. 417, 28 Mont. 183; Lee v. Mc- 
Donnell, 72 S.W. 612, 31 Tex.Civ.App. 
468. 

f 


TROVER AND 


Instructions 


or issues which 


which should be 


[a] Thus instructions on special 
damages should not be given where 
neither the pleadings nor the evidence 
warrants the issue thereof. Lee v. 
McDonnell, 72 S.W. 612, 31 Tex.Civ. 
App. 468 

56. Lincoln Reserve Life Ins. Co. 
v. Armes, 110°So. 818,. 215 Ala. 407; 
Wamsley v. Atlas S. S. Co., 61 N.E. 
896, 168 N.Y. 533, 61 N:B. 896, 85 Am. 
S.R. 699; Harris v. Staples, (Tex.Civ. 
App.) 89 S.W. 801. 

[a] Rule applied.—Where plaintiff 
alleged conversion and prayed for 
damages for such conversion, a re- 
quest to charge the jury to find for 


the property, or the reasonable value 
of the same, was properly refused. 
Harris v. Staples, (Tex.Civ.App.) 89 
S.Ww. 801. 

57. Ala.—Fred Gray Cotton & Gin 
Co. v. McClellan, 118 So. 596, 22 Ala. 
App. 612. 

Ariz.—Brooks v. McDevitt, 
(2d) 826. 

Cal.—Gray v. Eschen, 57 P. 664, 125 


es 


Cal. 1; Lothrop v. Golden, 57 PB. 394, 
124 Cal. xvii; Darden v. Callaghan, 31 
Pe-v6sen eullin wy Allens  Uion Ps ii, 


87 Cal.App. 218. 

Colo.—Benson vy. Eli, 
Colo.App. 494. 

Ga.—Knox v. Cook, 46 S.E. 868, 119 
Ga. 689; Hawkins v. Smith, 141 S.H. 
917, 37 Ga.App. 781. 

Ill.— Bennet v. Gilbert, 62 N.E. 847, 
194 Ill. 403 [aff 94 Ill.App. 505]; Spaar 
v. Slakis, 180 Ill.App. 304; Lantz v. 
Drum, 44 Ill.App. 607. 


Mich.—Parnell v. Pungs, 157 N.W. 
357, 190. Mich. 638. 

Minn.—Kinecaid v. Jungkunz, 123 N. 
W. 1082, 109 Minn. 400; Boxell v. 
Robinson, 84 N.W. 635, 82 Minn. 26. 


Mo,—Milliken v. Larrabee, (App.) 
192 S.W. 103; Thomas v. Ramsey, 47 
Mo.App. 84. 


Mont.—Yoder  v. 
417, .28 Mont, 183. 


N. Y.—Hall v. Robinson, 2 N.Y. 293. 
N.C.—Rhea v. Deaver, 85 N.C. 337. 
Okl.—Haskell Nat. Bank v. Stew- 


art, 184 P. 463, 76 Okl. 58; Fitch v. 
Green, 134 P. 34, 39 Okl. 18. 


Pa.—Puzis v. Temko, 33 Pa.Super. 
526. 

Tex.—Stuart Motor Co. v. Bur- 
roughs Adding, Mach. Co., (Civ.App.) 
47 S.W.(2d) 6387; Burke v. Holmes, 
(Civ.App.) 80 S.W. 564; Lee v. Mc- 
Donnell, 72 S.W. 612, 31 Tex.Civ.App. 
468. 

58. Summers v. Rutherford, (Mo. 
App.) 195 S.W. 511; Milliken vy. Lar- 
rabee, (Mo.App.) 192 S.W. 103. 


66 P. 450, 16 


Reynolds, 72 P. 


59. Robertson v. Energy Const, Co., 
(Mo.App.) 15 S.W.(2d) 865. 
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fendant being entitled to instructions stating mat- 
ters necessary to make out a cause of action,*! 
nor should they ignore or exclude from the considera- 
tion of the jury competent evidence in the case,°* 


there is evidence tending to sup- 


port,®® or assume as proved a fact which the evi- 
dence only tends to prove,** or in respect of which 
the evidence is contradictory,®*® or which the evi- 
dence tends to show does not exist,®* or which as- 
sume that admitted facts are in dispute.®* 
tions should not express an opinion on the weight 
and sufficiency of the evidence,®® or state the weight 


Instruc- 


attached to a particular portion of 


the evidence,®® or single out the testimony of a par- 
ticular witness, where there are others testifying 
to the same matters, and require the jury to find in 


60. Summers v. Baker, 139 S.W. 


226, 158 Mo.App. 666. 
[a] As for instance possession or 


right thereto. Summers v. Baker, 139 
S.W. 226, 158 Mo.App. 666. 


[b] Instruction not objectionable 
to rule.-—Dunham Concentrator & 
Mfg. Co. v. Swan Machinery Co., 172 
S.W. 1196, 187 Mo.App. 396. 


6]. (Pullin sy. Allen! A 73eba wicee 
Cal.App. 218. 


62. Stipe v. Willingham, 143 S.B. 
614, 38 Ga.App. 244. 


63. Snell v. Weir, 59 Ill. 494; 
Wright v. Frank A. Andrews Co.,: 98 
N.E. 798, 212 Mass. 186; Reed v. 
Gould, 538 N.W. 356, 93 Mich. 359; 
Dakin v. Elmore, 111 N.Y.S. 519, 127 
App.Div. 457. 

[a] Rule applied.—It is erroneous 
to instruct that failure to deliver the 
property to plaintiff on demand con- 
stituted a conversion where this fact 
was practically conceded, and the real 
issue was whether he had delivered 
the property according to plaintiff's 
directions and had thereby put him- 
self out of. possession thereof. Dakin 
v. Elmore, 111,N.Y.S. 519, 127 App. 
Div. 457. 


[b] Limitation of rule.—In trover 
to recover notes from defendant, exe- 
cuted by him and which he claimed 
rightfully to possess as being paid, 
where the pleadings and evidence 
tended without dispute to establish 
a conversion unless the notes were 
paid, it was not prejudicial error to 
fail to charge the law of conversion, 
or to limit the jury to a consideration 
of the only essential issue in dispute. 
Wilcox v. Citizens’ Banking Co., 120 
S.E. 433, 31 Ga.App. 202. 


64. Hudson v. Bauer Grocery Co., 
16 So. 6938, 105 Ala. 200; Jones v. Fort, 
36 Ala. 449; Ah Hoy v. Raymond, 19 
Hawaii 568; Bower v. Bower, 71 S.W. 
739, 97 Mo.App. 674. 


65. Ala.—Posey v. Gamble, 47 So. 
569, 157 Ala. 655. 

Ark.—Nothwang v. Harrison, 191 S. 
W. 2,:126 Ark. 548. 

Colo.—Benson y. Eli, 66 P. 450, 16 
Colo.App. 494. 

Mo.—Bower v. Bower, 71 S.W. 739, 
97 Mo.App. 674. 

N.C.—Weisenfeld v. McLean, 2 S.B. 
56, 96 N.C. 248. 


66. Schmittdiel v. Moore, 60 N.W. 
279, 101 Mich. 590. 


67. Citizens’ Bank of Valdosta v. 
Peeples, 74 S.E. 303, 10 Ga.App. 703. 


68. Doyle v. Burns, 99 N.W. 195, 
123 Lowa 488; Weisenfield v. McLean, 
2 S.B. 56, 96 N.C. 248. 


69. Doll v. Hennessy Mercantile 
Co, 81 P. 625,33 Mont. 80. 
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accordance with his testimony if they believe it.7° 


Burden of proof and degree of proof.’! Defend- 
ant is entitled to instructions on the burden of 
proof;72 but an instruction is erroneous which im- 
poses on plaintiff the burden of proof on all the is- 
sues where the burden of proof is on defendant as 
to some of the issues.7* Preponderance of evidence 
is all that is required to sustain an issne,‘* and an 
instruction which casts on a party the burden otf 
proving his contention beyond a doubt is erroneous.*® 


Requests for instructions.7® Requested instructions 
which state principles of law which are correct and 
applicable to the issues should be given,’’ unless 
already covered by other instructions.‘* On the oth- 
er hand, an instruction is properly refused where 
it does not state the law correctly;*® and where 
numerous and complicated instructions are asked by 
counsel, calculated, in the opinion of the court, to 
embarrass the jury, it has the right to refuse all, 
and to give such prepared by itself as may illustrate 
the principles of the law involved in the controversy, 
and asked for by the parties.*° 


[§ 227] b. Conversion. The court should instruct 
the jury as to whether acts of which evidence has 
been admitted are sufficient, if proved, to constitute 
conversion ;&! and such instructions, if erroneous, 
are ground for reversal,®? unless corrected by other 
instructions,*? and requested instructions on the is- 
sue of conversion are properly refused where they 
state the law incorrectly.8¢ Giving of an instruction 
to find for defendant if the evidence shows the 
date of conversion to be different from that alleged 


70. Weisenfield v. McLean, 2 S.E.]Am.D. 470. 
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is erroneous, as the allegation as to time is immate- 
rial in an action of trover.8° Where the evidence is 
conflicting as to whether the taking of the property 
by defendant and his conversion thereof to his own 
use was with the consent of plaintiff, it is error to 
charge that, if the jury find that defendant took and 
carried away the property and converted it to his 
own use, they must find for plaintiff, without re- 
gard to any agreement or understanding had be- 
tween the parties concerning the taking of the prop- 
erty by defendant.*® 


[§ 228] c. Title and Right to Property. Where 
title or right to property alleged to have been wrong- 
fully converted by defendant is in issue, a general 
instruction that plaintiff must prove it will suffice ;*7 
and such an instruction should be given even though 
plaintiff’s testimony as to his title is uncontradict- 
ed.88 Hither plaintiff®® or defendant,®® who has 
adduced evidence to show that the title to the prop- 
erty is in him, is entitled to an appropriate in- 
struction on the evidence in his favor. Where plain- 
tiff and defendant claim through different chains of 
title, there is no error in giving an instruction that 
plaintiff cannot recover if defendant’s vendor owned 
the property when he transferred it to defendant. 
An instruction as to title of the property alleged 
to have been converted, not based on evidence, is 
reversible error.®? 


[§ 229] d. Identity of Property. If the identity 


‘of the property alleged to have been converted is an 


issue, the court should instruct that plaintiff ean- 
not recover unless he establishes such identity,®* 


erty as trustee, and the court cor- 


56, 96 N.C. 248. 

71. In civil actions generally see 
Trial § 462. 

72. Pullin vy. Allen, 173 P. 772, 37 
Cal.App. 218; Palmer v. McMaster, 
25 P. 1056, 10 Mont. 390. 

[a] Imstruction held erroneous.— 
In an action for conversion of per- 
sonal property, defendant is entitled 
to a verdict if the evidence is evenly 
balanced as to the right of possession, 
so that an instruction that defendant 
cannot recover unless the preponder- 
ance of the evidence is in his favor 
was erroneous. Davis v. Patterson, 
193 P. 662, 69 Colo. 226. 

73. Wright v. Sipple, 179 Ill.App. 
386. 

74. See cases infra note 75. 
75. Foo Long v. Chu Fong, 6 N.Y. 
S. 406. 

76. In civil actions generally see 
Trial §§ 678-727. 

77. Cooper v. Spring Valley Water 
Co., 116 P. 298, 16 Cal.App. 17; First 
Nat. Bank Vv. Booth, 235) Ps 5705.77 
Colo. 122; Kirby v. Porter, 125 A. 41, 
144 Md. 261; Gamble-Robinson Com- 
mission Co. v. Whitaker, 133 N.W. 167, 
116 Minn. 79. 

78. Spaulding v. Jennings, 53 N. 
BH. 204, 173 Mass. 65; Smith v. Haw- 
ley, 86 N.W. 652, 14 S.D. 638; France 
v. Gibson, (Tex.Civ.App.) 101 S.W. 
536. 

79. Farrow v. Wooley & Jordan, 
43 So. 144, 149 Ala. 373. 

80. Lowry v. Beckner, 
(Ky.) 41. 

81. Conn,—Hill v. Hayes, 38 Conn. 
532. 

Me.—Scott v. Perkins, 28 Me. 22, 48 


5 B.Mon. 


N.Y.—Roe v. Campbell, 40 Hun 49. 


Utah.—Neder y. Jennings, 78 P. 482, 
28 Utah 271. 

Wis.—Brickley v. Walker, 32 N.W. 
773, 68 Wis. 563. 

[a] Instruction that refusal to 
surrender goods to owner (1) is a con- 
version may be proper (Mitchell v. 
Williams, 4 Hill (N.Y.) 13), (2) or not 
(Leman vs Best, 30 IllLApp. '323:> Rob- 
inson v. Way, 39 N.E. 1009, 163 Mass. 
212), according to the nature of the 
case and of the evidence. 


{b] Instruction that if sale be con- 
version both parties thereto are li- 
able is proper. Pecha v. Kastl, 89 N. 
W. 1047, 64 Neb. 380. 


82. Thompson y. Moesta, 27 Mich. 
182; Columbia Mill Co. v. National 
Bank of Commerce, 53 N.W. 1061, 52 
Minn. 224. 


83. Pecha v. Kastl, 89 N.W. 1047, 
64 Neb. 380 (it is not prejudicial er- 
ror to leave out the element of plain- 
tiff’s right of possession, in defining 
“conversion,” where that question, so 
far as the case on trial is concerned, 
is fairly submitted in another instruc- 
tion). 

84. Browder vy. Phinney, 79 P. 598, 
37 Wash. 70. 


85. Missouri, O. & G. Ry. Co. v. 
Diamond, 150 P. 175, 48 Okl. 424. 
86. Freeman y. Etter, 21 Minn. 2. 
87. Hoffman v. Harrington, 6 N. 


W. 225, 44 Mich. 183; Jacobs v. Totty, 
13 S.W. 372, 76 Tex. 343. 


[a] Conflicting instructions. — 
Where, in an action for the conver- 
sion of property, there was evidence 


that a third person owned the prop- 


rectly charged that plaintiff to re- 
cover must show that he was, at the 
time of the taking, the owner of the 
property or entitled to the possession 
thereof, and then incorrectly stated in 
effect that the fact that the third per- 
son owned the property as trustee at 
the time of the taking was no defense, 
the instructions were irreconcilable, 
necessitating a new trial after ver- 
dict for plaintiff. Johnson y. Blaney, 
Oy INTE 721 LSS SNE Ya oles 


88. Palmer v. McMaster, 


1056, 10 Mont. 390. 


89. Wilson v. Griswold, 63 A. 659, 
Kn Conng ws, 


90. Nashville, ete., R. Co. v. Wal- 
ley, (Ala.) 41 So. 134. 


{a] Turpentine privileges.—In an 
action for conversion of crude tur- 
pentine, where defendant had turpen- 
tine privileges on the land to Jan. 1, 
1908, and timber or sawmill privileges 
thereon to Jan. 1, 1910, it was not er- 
ror to charge that defendant had the 
timber rights “from January 1, 19190, 
Subject to plaintiff’s right to turpen- 
tine therein from the 1st day of Janu- 
ary, 1908, until such time as timber 
shall be cut” by defendant. Melrose 
Mfg. Co. v. Kennedy, 51 So. 595, 59 
Bila S12. 


91. Burdick v. Michael, 32 Mich. 
246 (if the property did not belong to 
plaintiff, he cannot complain of its 
conversion). 


92. Darden vy. Callaghan, 96 Cal. 
xvii, 31 P. 263; Lantz v. Drum, 44 TIL, 
App. 607; Thomas v. Ramsey, 47 Mo. 
App. 84; Rhea v. Deaver, 85 N.C. 337. 


93. Long v. Hall, 2 S.E. 2 
eee S.E. 229, 97 N. 


25 te: 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


wow 


§§ 229-232] TROVER AND 
and an instruction which assumes the identity of 
the property converted with that of plaintiff is er- 
roneous.°* 


[§ 230] e. Demand and Refusal. Where, under 
the pleadings and evidence of the particular case, 
proof of demand and refusal are essential to con- 
version,®® or may constitute one mode of conver- 
sion,°® the jury should be so instructed; but other- 
wise no instruction as to demand and refusal need 
be given.®*? <A requested instruction need not be 
given where covered by other instructions.°® 


[§ 231] f. Intent; Good Faith; Malice. In an 
action for conversion, it is not error to omit from 
a requested instruction words predicating recovery 
on the intention of defendant, since the intent is 
merged in the act and since it is what he did that 
governs.®® As elsewhere shown, the question wheth- 
er defendant acted in good faith or willfully and cor- 
ruptly is not as a general rule involved in an ac- 
tion for conversion unless exemplary.damages are 
asked.t Nevertheless, if the act of alleged conver- 
sion consisted in the purchase of defendant’s goods 
from a third person and there was evidence that 
defendant was a bona fide purchaser for value, who 
relied on conduct of plaintiff, leading him to be- 
lieve that the seller had authority from plaintiff to 
make the sale, it was the duty of the court to sub- 
mit these facts to the jury, explaining the doctrine 
of agency by estoppel that would bind the prin- 
cipal.2 In an action where exemplary damages are 
asked by reason of malice, an instruction that the 
term “malice” means, not spite or ill will, but the 
knowing or intentional doing of a wronefal act, 
is not erroneous in omitting the further phrase “with- 


94. Benson v. Eli, 16 P. 450, 16 [a] Particular 
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out just cause or excuse,” since the intentional do- 
ing of a wrongful act is necessarily an act done 
without just cause or excuse.*? But an instruction 
which makes freedom from knowledge of circum- 
stances or facts which ought to put a person on in- 
quiry as to the rights of others a necessary element 
of good faith is a misstatement of law, and errone- 
ous, since neither such knowledge nor its absence 
is, as a matter of law, conclusive of defendant’s mo- 
tive.* 

[§ 232] g. Damages—(1) In General. In accord- 
ance with general principles® it is the duty of the 
court to instruct the jury as to the correct measure 
of damages. They should not be left without a 
guide as to the amount of damages they may award.’ 
Requested instructions which prescribe erroneous 
rules for the measure of damages are properly re- 
fused;* and a charge which in one portion states 
the measure of damages correctly is fatally defec- 
tive where another portion prescribes a different and 
erroneous rule for fixing the measure of damages.°® 
But, where the instruction taken as a whole cor- 
rectly states the measure of damages and could not 
have misled the jury, it is not subject to objection, 
although a portion of it standing alone might per- 
haps be understood as authorizing some special dam- 
ages in addition to the amount to which plaintiff 
was actually entitled.?° 


Where special damages are alleged and evidence 
adduced in support thereof, the court should sub- 
mit rules prescribed by statute for determining the 
measure of damages for wrongful conversion and 
supplement those rules by an instruction that, if 
the special damages. pleaded, or any of them, were 
instructions 


ap-|]the damages at the highest market 


Colo.App. 494. 

95. Blakely v. Ruddell, 
No. 18,241, Hempst. 18. 

96. Salisbury v. Gourgas, 10 Metce. 
(Mass.) 442; Walcott v. Keith, 22 N. 
EY. 196? 

97. 


30 F.Cas. 


Williams v. McKissack, 22 So. 
489, 117 Ala. 441; Dunham y. Con- 
verse, 28 Wis. 306. 

98. Wall v. Weiler, 
Senha 16st 

99. Bayley v. National Pole Co., 
156 P. 867, 90 Wash. 664. 

1. See supra § 7. 

2. Goodwin v. Sommer, 97 N.Y.S. 
960, 49 Misc. 552. 

3. State v. Allen, 270 S.W. 633, 307 
Mo. 480 [quashing sub nom. Rothen- 
heber v. Pulitzer Pub. Co., (App.) 262 
S.W. 48, and rev in conformity to Sup. 
Ct. mandate 273 S.W. 1119]. 

4. Correa v. Waiakea Mill Co., 31 
Hawaii 317. 

5. See Damages § 362. 

Measure and elements of damage 
see infra §§ 245-263. 

6. Ala.—Kinney v. Cullman Coun- 
ty Farm Bureau, 117 So. 189, 217 Ala. 
569. ; 

Ark.—Kirchoff v. Wilcox, 
(2d) 667, 188 Ark. 460. 

Kan.—Hazelwood v. Jenkins, 205 P. 
1038, 111 Kan. 10. 

Md.—Heinekamp & Sons v. Beatty, 
21 A. 1098, 22 A. 67, 74 Md. 388. 

Neb.—Weidman v. Barnes, 193 
W. 753, 197 N.W. 425, 110 Neb. 377. 

Tex.—Texas Warehouse Co. v. Im- 
en Rice Co., (Civ.App.) 164 S.W. 
396. 


(Mo.App.) 200 


36 S.W. 


N. 


proved see Kinney v. Cullman County 
Farm Bureau, 117 So. 189, 217 Ala. 
569; Bynum vy. Gay, 49 So. 757, 161 
Ala. 140, 135 Am.S.R. 121; Koplin v. 
Shartle Bros. Mach. Co., 104 S.E. 217, 
150 Ga. 509 (a charge that plaintiff 
was entitled to recover the highest 
proved ‘‘market” value between the 
date of the conversion and the date of 
the trial was not erroneous where all 


the evidence referred to the market 
value and there was no suggestion 
that the property could not be sold 
for its full value); Pippin v. Watts, 
88 S.E. 567, 145 Ga. 140; Shealey v. 
Wilder, 127 S.E. 805, 33 Ga.App. 745 
(charge substantially in language of 
statute fixing measure of damages); 
Rogers v. Twyman, 56 S.W. 665, 22 
Ky.L. 40; Mitchell v. Stephenson, 152 
A. 114, 159 Md. 575; Littler v. Halla, 
180 N.W. 717, 46 N.D. 180 (in an ac- 
tion for conversion of grain where 
evidence of the market value was giv- 
en, an instruction pursuant to Comp. 
L. [1913] § 7168, that the jury might 
award the highest market value at 
any time between the date of the con- 
version and the time of the verdict, 
was proper, there being evidence of 
market value); Chappell v. Puget 
Sound Reduction Co., 67 P. 391, 27 
Wash. 63, 91 Am.S.R. 820 (where, in 
an action for conversion of timber, 
there is no evidence of the actual 
amount taken, other than as fixed by 
a witness for plaintiff, the court may 
instruct that the jury cannot find for 
a greater amount than fixed by such 
witness). 


{b] Particular instructions disap- 
proved see Henderson y. Hollind, 55 
So. 323, 1 Ala.App. 400 (where it is 
discretionary with the jury, having 
regard to the circumstances, to assess 


value at any time between the con- 
version and the trial, or at an amount 
not less than the value at the date of 
conversion, with interest, or at any 
amount within such limits, an _ in- 
struction that plaintiff is entitled to 
the highest market price between the 
time of the conversion and of the trial 
is erroneous as denying the jury the 
exercise of this discretion); Thomp- 
son v. Schaetzel, 42 N.W. 765, 6 Dak, 
284 (where, in an action for conver- 
sion of shares of stock, the court, 
after excluding all evidence of the 
value of the stock at the date of the 
alleged conversion, expressly limits 
the jury in the assessment of dam- 
ages to the value of the stock at that 
date, a verdict for plaintiff cannot be 
sustained); Peeples v. Felton, 80 S. 
H. 21, 14 Ga.App. 5 (in trover the 
charge that the verdict if for plaintiff 
should be for ‘‘so many dollars and 
cents, and so much hire,’ should have 
been qualified by telling the jury that 
the verdict if for plaintiff should be 
for so many dollars as the evidence 
might authorize them to find as the 
value of the property at the time of 
conversion and so much hire, or inter- 
est, or should have been eliminated 
from the court’s charge); Metropoli- 
tan Securities Corporation v. Kalfas, 
178 N.E. 848, 40 OhioApp. 438. 


7. Kirchoff v. Wilcox, 36 S.W.(2d) 
667, 183 Ark. 460. 


& Banner Lumber Co. v. McDer- 
mott, 106 S.W. 583, 128 Mo.App. 89. 


9. Barker v. S. A. Lewis Storage & 
Transfer Co., 61 A. 363, 78 Conn. 198, 
3 Ann.Cas. 889. 


10. Downing v. Outerbridge, 79 F. 
931, 25 C.C.A. 244, 
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proved, such damages might be allowed in addi- 
tion to those contemplated by the statute.1+ 


Construction. A charge limiting the amount re- 
coverable to the actual value of the property taken, 
at the time and place of its conversion, is equivalent 
to a charge that plaintiffs could not recover the 
amount which might be recoverable by them if the 
trespass had been willful.?? 


[§ 233] (2) Exemplary Damages. Since actual 
damages must be shown in order to recover exem- 
plary damages,'? it is, of course, proper for the 
court to refuse to submit the question of exemplary 
damages when plaintiff has proved no actual dam- 
ages.14 Subject to this limitation, if there is evi- 
dence, which if believed, would authorize the allow- 
ance of exemplary damages, the court may so in- 
struct the jury,!® and in so doing should require the 
jury to find the facts alleged as a basis therefor, 
or else to find for defendant thereon.t® Failure of 
an instruction to define the terms “wantonly” and 
“without legal cause or excuse” is not erroncous, be- 
ing used in the ordinary and popular sense, so that 
the jury could not have been misled thereby.** ft 
has been held that an instruction, authorizing exem- 
plary damages if defendant seized the property 
“willfully or maliciously and with intent to vex” 
plaintiff, is erroneous because of the use of the 
word “or” instead of the word “and,” for every act 
intentionally done is done willfully.'’ 


[§ 234] h. Interest. Where by statute it is made 
diseretionary with the jury as to whether they shall 
allow interest on the value of the property converted, 
it is error for the court to give a peremptory instruc- 
tion allowing such interest.t® 


11. Ferrat v. Adamson, 163 P. 112, | 359. 


53 Mont. 172. 


12. Shaw v. Saunders, 85 So. 162, 


TROVER AND CONVERSION 


23. Toulmin vy. Lesesne, supra. 
24 Bernstein v. Walker, 25 I1]1.App. 


[§§ 239-937 


[§ 235] 7. Verdict and Findings—a. Verdict— 
(1) In General. Rules governing verdicts in civil 
actions generally?® apply in actions of trover.*! The 
verdict must be responsive to the issues,?? and so 
expressed as to show that the jury decided the ques- 
tion submitted to them,?* and it must be supported 
by the evidence.2* After the formal parts, a ver- 
dict for plaintiff should contain nothing more than 


a finding of the issues for plaintiff,?° and the amount 


which he is entitled to recover.2® This latter re- 
quirement, however, is indispensable.?7 


Surplusage will not vitiate a verdict which is in 
other respects valid. The surplusage will be rejected 
and judgment rendered independently of the un- 
necessary matter.?* 


Amendment. The court -may amend the verdict 
so as to express the meaning of the jury where there 
is no room for doubt as to the party in whose favor 
the jury intended to decide or as to the amount 
which they held him entitled to reeover.?® 


Where plaintiff recovers for part only of the prop- 
erty in dispute, each of the parties is entitled to a 
verdiet as to so much of the cause of action as he 
had succeeded on.°° 


Operation and effect. By a verdict in trover, the 
property converted is no longer in plaintiff but has 
passed by operation of law to defendant.*+ 

[§ 236] (2) Special Verdict. As in other civil 
actions,*? special verdicts in actions of trover must 
find ultimate and not. evidentiary facts so that only 
questions of law are referred to the court.** 


[§ 237] (3) Alternative Verdict. Where the 
statute so provides, plaintiff is entitled, at his op- 


ing damages for detention and use, 
although erroneous, must be treated 
as surplusage. McGowan v. Lynch, 


79 Fla, 846. 224;, Gardner v.\Baer; 56 N.Y.S. 2096, | 7.00) ort tee abe 
13. See Damages § 270. 26 Misc. 181. 29. Hoey v. Candage, 61 Me. 257. 
14. Mulliner v. Shumake, (Tex.Civ.| [a] Thus, where the verdict is for] ,.30 Nicholls v. Bastard, 2 C.M.&R. 
App.) 55 S.W. 983. a less sum a the value of the prop- eee ai: yt la sola 
15. i é idg _|erty as fixed by defendant, the trial | “Te } J : By WwW. : 
931, 2B CCAS Dae eens ee ee hi could should set aside the verdict and | 15! Reprint 1287. 


Starck Piano Co., (Mo.App.) 296 S.W. 
239. 

[a] Evidence sufficient to author- 
ize instruction.—Berns v. P. A. Starck 
Piano Co., (Mo.App.) 296 S.W. 239. 

16. Lee v. McDonnell, 72 S.W. 612, 
31 Tex.Civ.App. 468. 


17. Berns v. P. A. Starck Piano Co., 
(Mo.App.) 296 S.W. 239. 


18. Baldwin v. G. M. Davidson & 
Co., (Tex.Civ.App.) 127 S.W. 562. 


19. Carson v. Smith, 34 S.W. 855, 
133 Mo. 606; Jensen y. Turner Bros., 
(Mo.App.) 16 S.W.(2d) 742. 

20. See Trial §§ 846-979. 

21. See cases infra this section. 

22. Toulmin v. Lesesne, 2 Ala. 359; 
Zeitlin v. Arkaway, 54 N.Y.S. 139, 25 
Misc. 186. 

[a] Rule applied.—Where defend- 
ant was charged, in an action of tro- 
ver, with the conversion of personal 
property, and, the cause being submit- 
ted to the jury, on the plea of ‘not 
guilty,” they returned a verdict, “that 
the defendant doth detain,” etc., the 

~ property mentioned in the declaration, 
and assessed its value, it was held 
that this verdict was insufficient, and 
that it was not conclusive of the point 
in issue. Toulmin v. Lesesne, 2 Ala. 


grant a new irial. 
er, ‘25 Tll.App. 224. 

[b] Werdict held supported by 
evidence.—Bridges v. Griffin, 93 S.E. 
170, 20 Ga.App. 598. 


25. Hopkins vy. Dipert, 69 P. 883, 11 
Okl. 630. 


26. Hopkins v. Dipert, supra. 


27. Ferrier v. Manning, 54 N.Y.S. 
1019, 25 Mise. 531. 


[a] Statement of damages held 
sufiicient.—As plaintiff’s measure of 
damages is the value of the property 
converted, with interest from the date 
of the conversion, in an action for 
damages for the conversion of mules, 
the verdict need only state the ag- 
egregate value of the mules. Wilks v. 
Frees 134 S.W. 888, 63 Tex.Civ.App. 

28. McGowan vy. Lynch, 44 So. 573, 
151 Ala. 458; Toulmin y. Lesesne, 2 
Ala. 359; Swan v. Smith, 18 Nev. 257. 
And see Trial § 888. 


[a] Rule applied.—A verdict find- 
ing for plaintiff for the value of the 
property converted and assessing ten 
dollars damages for the detention and 
use thereof sufficiently finds the is- 
sues of conversion in favor of plain- 
tiff to sustain a judgment for the val- 
ue of the property; that part award- 


Bernstein v. Walk- 


31. Vauters v. Elders, 9 S.C.L. 184. 

22. See Trial §§ 954, 955. 

33. Gordon y. Stockdale, 89 Ind. 
240; Hill v. Covell, 1 N.Y. 522, 524; 


Mires v. Solebay, 2 Mod. 242, 86 Re- 
print 1050. 


“The office of a special verdict is 
to present facts, and not merely the 
evidence of facts. . Sufficient 
facts must be stated on the record to 
refer to the court the consideration 
of the question of law.” Hill yv. Co- 
vell, supra. 


[a] Compliance with rule held suf- 
ficient.—A special verdict which finds 
acts of dominion wrongfully exerted 
over the property in dispute in exclu- 
sion or in defiance of plaintiff's rights 
is a sufficient compliance with the 
rule, since the facts thus found con- 
stitute in law a conversion, and not 
merely evidence of it. Gordon vy. 
Stockdale, 89 Ind. 240. 


[b] What issues properly submit- 
ted.—Where one not the owner of 
goods gave a mortgage thereon, and 
the true owner sued the mortgagee in 
conversion, a request for an issue as 
to whether plaintiff was damaged by 
the sale, and if so, how much, was 
proper. Lance v. Butler, 47 S.E. 488, 
£35. NvCz7 419, 


For later cases, developments and changes in the law see Annotations. same title and section number. 


§§ 237-239] TROVER AND 
tion, to elect between: (1) An alternative verdict 
for the property or its value. (2) A verdict for dam- 
ages alone. (3) A verdict for the property alone, 
and its hire, if any.** Election may be made on 
the trial of the case, and it is the duty of the court 
to instruet the jury to render the verdict which 
plaintiff has elected if they find in his favor.2® <A 
verdict awarding plaintiff the property when he 
elected to take a money verdict is erroneous.*® When 
a plaintiff in a trover suit elects to take a money 
verdict, but wholly fails to show the value of the 
property alleged to have been converted by defend- 
ant, no money recovery in favor of plaintiff can 
be had.?* Failure to compel an election between 
a money verdict and a verdict for the property at 
the beginning of the trial, is not a cause of a new 
te ees 

Verdict as affected by agreement of parties. When 
a jury decides that a plaintiff in trover is entitled to 


34. Matllary v. Moon, 61 S.E. 401, 
130 Ga. 591; O’Neill Mfg. Co. v. Wood- 
ley, 44 S.E. 980, 118 Ga. 114; Commer- 
cial Pub. Co. v. Campbell Printing 


[da] 


their value, 


Operation and effect of ver- 
dict.—Under verdict for 
defendant had not the 
privilege of delivering some of the 
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recover, it is proper that their verdict should be for 
that. which both parties in open court have acknowl- 
edged to be an agreed substitute for the property, 
instead of for the property itself.® 


[§ 238] (4) In Actions against Several Defend- 
ants. A verdict may be found against one or more 
defendants and in favor of the others,*® the verdict 
and judgment being shaped so as to hold lable 
those only who are shown by the evidence to have 
been guilty of conversion.*+ 


[§ 239] b. Findings of Court. Rules governing 
findings in a trial to the court in civil actions gen- 
erally*? apply in actions of trover.*? Thus the 
court’s findings of fact in actions of this character 
must be supported by the evidence,*#* and must be 
responsive to*® and cover*® all material issues, but 
findings which comply with this requirement will be 
sufficient.47 So also the findings must be sufficient 
to sustain the judgment.*® The findings need not 


charged in the complaint the money 
and property of the plaintiff,” cannot 
be construed as embracing and intend- 
ing to describe the money. Lesh v. 


slaves or 


Press,, etc.,.Co., 36 S.B 756, 111 Ga. 
388; Ross v. McDuffie, 16 S.E. 648, 
91.Ga. 120; Hays v. Jordan, 11 S.E. 
SS8n G0, Gan, (41,79 RIA, 3735". Brad- 
ley v. Burkett, 11 S.E. 492, 82 Ga. 255; 
Horne v. Guiser Mfg. Co., 74 Ga. 790; 
Foster v. Brooks, 6 Ga. 287; Alexander 
v. Dean, 116 S.E. 643, 29 Ga.App. 722 
[aff 121 S.E. 238, 157 Ga. 280]; Peeples 
v. Felton, 80 S.E. 21, 14 Ga.App. 5; 
Milltown Lumber Co. v. Carter, 63 S. 
BH. 270, 5 Ga.App. 344. 


[a] Verdicts held insufficient for 
uncertainty.—(1) A verdict for a 
stated sum as principal and a stated 
sum as interest is too uncertain to be 
upheld, because it is not apparent 
whether the jury intended to find a 
verdict for damages with interest or 
whether the verdict was for the high- 
est proved value of the property and 
interest. Drury v. Holmes, 89 S.EH. 
487, 145 Ga. 558; Cox v. N. K. Fair- 
banks Co., 116 S.E. 43, 29 Ga.App. 
538. €2) Where, in an action of 
trover, the jury have returned a ver- 
dict for plaintiff for a stated sum as 
principal and interest thereon, the 
verdict is uncertain, since it should 
have been for a lump sum and the 
judgment will be set aside if the in- 
terest is not remitted. Ayash_ Vv. 
Georgia Show Case Co., 101 S.E. 815, 
24 Ga.App. 661. 

[b] Verdicts held sufficiently cer- 
tain.—(1) In an action of trover for 
the recovery of personalty, where on 
the trial plaintiff elects to take the 
property sued for, with hire of same, 
a verdict finding for plaintiff, but that 
he recover nothing for the hire, is 
not void for uncertainty, but is clear- 
ly a finding in behalf of plaintiff for 
the property sued for. Kaplan v. 
Glover, 33 S:B.. 967, 108 Ga. 301. (2) 
In an action of trover brought to re- 
cover two mules and their hire a ver- 
dict in the following words: ‘We the 
jury find for the plaintiff $200.00 for 
value mules, and for hire €or 302 days 
37% cents each per day,” is sufficient- 
ly certain to authorize a judgment to 
be entered for a gross amount made 
up of the value of the mules and their 
hire at the rate and for the time stat- 
ed in the verdict. O’Neill Mfg. Co. v. 
Woodley, 44 S.B. 980, 118 Ga. 114. 


[ec] Verdict unsupported by evi- 
dence.—In trover a money verdict is 
not warranted where the value of the 
property does not appear from the evi- 
dence. Peeples v. Felton, 80 S.E. 21, 
14 Ga.App. 5. 


slaves and retaining others, but must 
deliver all the slaves or pay all the 
Pee Evans v. Lipscomb, 31 Ga. 

35. Avery v. Sorrell, 89 S.H. 194, 
145 Ga. 329; Mallary v. Moon, 61 S.E. 
401, 180 Ga. 591. 


36. Avery & Co. v. Sorrell, 104 S.E. 
26, 25 Ga.App. 41; Moats v. Farkas, 
(Ga.App.) 88 S.E. 685. 


87. Brooke v. Lowe, 50 S.B. 146, 
122" Ganisoor a bell Wes Ober. 23) 5.2.9 7; 
96 Ga. 214; Young v. Durham, 84 S. 
EB. 165, 15 Ga.App. 678; Peeples v. 
Felton, 80 S.E. 21, 14 Ga.App. 5; 
Oglesby v. Hanson, 66 S.E. 802, 7 Ga. 
App. 318. p 

$8. Holland v. Lawrence, 94 S.E. 
561, 147 Ga. 479. 


39. Herring v. Rogers, 30 Ga. 615. 

40. Ark.—Ray v. Light, 34 Ark. 
421. 

Fla.—Shaw v. Saunders, 85 So. 162, 


79 Fla. 846; Peacock v. Feaster, 40 So. 
14,551 Ela. 269. 
Ind.—Walling v. Lewis, 21 N.E. 


1108, 119 Ind. 496. 
Me.—Powers v. Sawyer, 46 Me. 160. 


N.Y.—Lockwood v. Bartlett, 29 N. 
B25 130 SNeYe 3405 JWockwiood iv? 
Bull, 2 Cow. .322, 13; Am.D. 539. 


W.Va.—Tracy v. Cloyd, 10 W.Va. 
19. 

{a] On joint verdict of guilty 
against more than one defendant and 
an assessment of several damages, 
plaintiff may have a venire de novo or 
cure the irregularity by dismissing as 
to all but one of defendants. Ever- 
road v. Gabbert, 83 Ind. 489. 


41. Shaw v. Saunders, 85 So. 162, 
79 Fla. 846; Peacock v. Feaster, 40 So. 
C4. Ol lan 26.9% 


42. See Trial §§ 1037-1044. 
43. See cases infra this section. 
[a] Construction.—(1) A finding 


that plaintiff had not satisfied the jury 
by a fair balance of the evidence that 


| defendant acted in bad faith is not 


tantamount to a finding that he acted 
in good faith. Hassam v. J. E. Safford 
Lumber Co. 740A. 197,182 Vt. 444. 
(2) Where the complaint alleged the 
conversion of money only and there 
was a finding of fact of the conver- 
sion of chattel property, the phrase 
“and property,” as used in a conclu- 
sion of law on such findings that de- 
fendant “converted to his own use as 


Davison, 104 N.E. 642, 1841 Ind. 429. 

44. Crawford & Co. v. Hartzell, 7 
Ohio Dee. (Reprint) 63, 1 Cinc.L.Bul. 
94: .eTaplin vey Clark, 195) JA. G04 odo: 
Vt. 226. 

45. Taylor v. Bowen, 65 N.Y.S. 36, 
52 App.Div. 126. 

46. Brinkley-Douglas Fruit Co. v. 
Silman, 166 P. 371, 33 Cal.App. 643. 


[a] Findings sufficient to show 
damages.—A finding that the properzy 
was wrongfully converted and that 
its reasonable value at that time was 
four thousand, nine hundred and fifty 
dollars sufficiently shows what dam- 
ages accrued to plaintiff. Du Pont v. 
Allen, 294 P. 409, 110 Cal.App. 541. 

{[b] Findings insufficient to show 
damages.—aA finding that hay alleged 
to have been converted was worth 
twenty dollars a ton, without a fur- 
ther finding of the amount grown, 
does not authorize a recovery of dam- 
ages, since it must be presumed that 
there was an entire failure of evi- | 
dence as to the amount converted, or 
that the evidence showed that the 
amount was so small as to fall within 
the rule de minimis. Troy v. Clarke, 
30 Cale 419% . 


47. Brinkley-Douglas Fruit Co. v. 
Silman, 166 P. 371, 33 Cal.App. 648. 


[a] Thus ownership and right of 
possession being sufficient for recov- 
ery for conversion, although property 
may at the time of conversion have 
been in another’s possession, finding 
on actual possession is unnecessary. 
Brinkley-Douglas Fruit Co. v. Silman, 
166 BP. 371, 33 Cal.App.. 643. 


48. French v. Robbins, 158 P. 188, 
1 G2) Gals 67.055 MceCrayey. Burr sae 
208, 125 Cal. 686; Kehr v. Hall, 20 N. 
By 2095 7, Indi: 405: 

[a] Findings held insufficient.— 
In an action for conversion of per- 
sonal property, corporate stock and a 
note, in which two plaintiffs had in- 
terests, judgment for each of plain- 
tiffs in different sums was not sup- 
ported by finding of combined value 
of securities, not showing value of 
property in which each plaintiff alone 
was interested. French v. Robbins, 
L58) Pass; lv 20Cal. 1620: 


[b] Findings held sufficient.—(1) 
In an action for the conversion of two 
lots of gas and electric fixtures which 
had been consigned to defendant's 
firm as samples from which orders 
could be made, findings that all of 
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include matters immaterial to a 


ease,*® and a finding of ultimate facts includes all 
the probative facts, togethers with the inferences 
A motion at the close of the plain- 
tiff’s evidence®! and at the close of all the evidence®? 
in a trial by the court on waiver of the evidence to 
have given on instruction that the court finds the 
issues for defendant is in effeet a demurrer to the 
evidence and is properly refused where there is evi- 
dence tending to support plaintiff’s case. 


therefrom.°° 


[§ 240] c. Findings of Referee. 
a referee have been held sufficient 


that are not expressly stated, where they are clear- 


ly implied.®? 


[§ 241] O. Judgments—1. In General. The judg- 


TROVER AND 


decision of the 
reversed ;°° 


of the court. 


The findings of 
even as to facts 


ment must conform to, and be supported by, the 


the consigned fixtures were left in 
the possession of defendant’s partner 
when defendant withdrew from the 
firm, and that notice of dissolution 
was given to plaintiff, which there- 
after continued its dealings with de- 
fendant’s former partner, who there- 
after abandoned the business and left 
only a small part of the goods, which 
were taken possession of by defend- 
ant, and sold on execution against his 
former partner, sustained a judgment 
against defendant for that part of the 
lot. Mission Fixture Co. v. Potter, 
148 >P. 223, 26 Cal.App. 691. (2) The 
finding in an action for conversion 
of an automobile that plaintiff was 
the owner thereof, that it was wrong- 
fully converted by defendant, and 
that it was worth a specified sum, sup- 
ports a judgment for plaintiff for that 
sum. McMillan v. Stone, 139 P. 753, 
79 Wash. 119. 


49. Diefendorff v. Hopkins, 28 P. 
265; 80) i549, 95 Cal. 343% 


[a] Thus (1) to support a judg- 
ment for defendant no finding of dam- 
age is necessary because the effect 
of the finding is that there was no 
damage. Diefendorff v. Hopkins, 28 
P! 265; 130 Ps 549, 95° Cal. 343. (2). And 
a finding of the value of the property 
is likewise of no consequence. Die- 
fendorff v. Hopkins, supra. 


50. Eureka County Bank v. Clarke, 
TOME Poco O4Ie.CeA. OU) ati o oe 
922, and cert den 25 S.Ct. 788, 195 U.S. 
631, 49 L.bd. 353]; Potts -v. Paxton, 
158° PR) 957, 171 Cal. 493 Mathew Vv. 
Mathew, 71 P. 344, 138 Cal. 334; New- 
love v. Pond, 62 P: 561, 130) Cal. 342; 
McCray v. Burr, 58 P. 203, 125 Cal. 
636; Taplin & Rowell v. Clark, 95 A. 
491, 89 Vt. 226; Allen Lumber Co, vy. 
Higuera, 85 A. 979, 86 Vt. 453. 


[a] As otherwise expressed, 
where the ultimate fact can and must 
be drawn from the facts found in but 
one way, the requirements of the law 
are satisfied. Potts v. Paxton, 153 P. 
957, 171 Cal. 493. 


{[b] Ownership.—(1) Lis ep Ot 
necessary that the court should find 
in terms that plaintiff was the owner 
of the property, where this is neces- 
sarily implied from the facts found. 
Mathew v. Mathew, 71 P. 344, 138 Cal. 
334; Newlove v. Pond, 62 P. 561, 130 
Cal. 342. (2) In an action for the 
conversion of grain, a finding that on 
the first day of a certain month plain- 
tiffs were the owners of, and entitled 
to the possession of, the grain, and 
that, ‘while the said grain was so the 
property of the plaintiffs,” defendants, 
between such date and the first day 
of the next month, wrongfully took 
such grain and converted it to their 
own use, sufficiently shows that at 


the time of the conversion the grain 
was the property of plaintiff. New- 
love v. Pond, 62 P. 561, 130 Cal. 342. 

[ec] Conversion. — A finding that 
defendant converted the property in 
question includes findings that he had 
possession and acted in defiance of the 
owner’s rights. Eureka County Bank 
v. Clarke, 130 F. 325, 64 C.C.A. 571 
[aff 123 F. 922 and cert den 25 S.Ct. 
788, 195 U.S. 631, 49 L.Ed. 353]. 

[d] Damages.—(1) Although the 
court in an action for wrongful con- 
version of miaing stock made no find- 
ing of damage as to the highest mar- 
ket value of the stock, its finding of 
the probative facts showing the high- 
est market value was sufficient on 
which to base a judgment in that sum 
for plaintiff. Potts v. Paxton, 153 P. 
957,171 Cal. 493.. (2) Findings in 
favor of plaintiff's ownership and pos- 
session, and that defendant sheriff 
took the property and sold it as al- 
leged in the complaint, that it was of 
the value of seven hundred dollars, 
and that by virtue of the levy and 
sale such property was entirely lost 
to plaintiff, followed by a conclusion 
of law that plaintiff is entitled to re- 
cover of defendant such sum of seven 
hundred dollars with interest, al- 
though informally drawn, necessarily 
imply that plaintiff was thereby dam- 
aged in the amount of the value of 
the property, and are sufficient to sup- 
port the judgment without an ex- 
press finding to that effect. McCray 
v. Burr, 53 P. 203, 125 Cal. 636. 

51. Crerar v. Daniels, 76 N.E. 569, 
209 Ill. 296 [aff 109 Ill.App. 654]. 

52. Crerar v. Daniels, 70 N.E. 569, 
209 Ill. 296 [aff 109 Ill.App. 654]. 

53. Thompson vy. Vrooman, 21 N.Y. 
S. 179, 66 Hun 245; Durfee v. Bump, 
3 UINFYES. 505: 


54 Braun v. Eckstein, 128 N.Y.S. 
1077. 
fa] Complaint held to support 


judgment.—Where the complaint al- 
leges facts sufficient to support a ver- 
dict for conversion, the judgment is 
not invalidated by an immaterial 
averment that defendant “unlawfully 
withholds and detains’ the property. 
Faulkner v. Santa Barbara First Nat. 
Bank, 62 P. 463,130 Cal. 258. 

Generally see Judgments § 87. 

55. Firpack v. Novak, 185 Ill.App. 
Obs Bricker yar Whisler: 31107, NAY 
550, 65 Ind.App. 492; Braun v. Eck- 
stein, 128 N.Y.S. 1077. 

Generally see Judgments § 87. 

56. Bricker v. Whisler, 117 N.B. 
550, 65 Ind.App. 492. 

57. Hews v. Wall, 27 Ill.App. 445; 
Cohen v. Salet, 21 N.Y.S. 585, 2. Misc. 
51; Roehm v. Blanchard, 9 N.Y.S. 396. 
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pleadings®* and evidence;®® 
and it must conform to, and be sup- 
ported by, the verdict of the jury or the findings 
If it fails to meet this requirement, 
it will be void,®? except in cases where the discrep- 
aney between the verdict and judgment does not 
prejudice the rights of the parties.>§ 
elsewhere shown, an action of trover ig an action 
to recover the value of the property wrongfully con- 
verted, and not the specific property itself, unless 
otherwise provided by statute,®® the judgment in this 
form of action should be for damages only, and not 
for the recovery of the property converted,®® unless 
the statutes authorize other relief ;°* 
ment in the alternative for damages er for a re- 


[§§ 239-241 


otherwise it will be 


Since, as 


and a judg- 


[a] Judgment held authorized by 
special verdict.—Citizens’ Loan Inv. 
ae v. Young, (Tex.Civ.App.) 247 S.W. 

Generally see Judgments § 106. 

58. Mitchell v. Printyp. 19 Ga. 579. 

59. See supra § 88. 

60. Kyle v. Caravello, 15 So. 527, 
103 Ala. 150; Kern v. Woolsey, 34 I13. 
App. 551; Schwartz v. Marks, 101 N. 
Y.S. 792, 52 Mise. 109; Handlor v. 
Perlberg, 158 N.Y.S. 706; Seymour v. 
Van Curen, 18 How.Pr. (N.Y.) 94; 
Stephens v. Koonce, 9 S.E. 315, 103 
N.C. 266. 

[a] Extent of recovery of person 
holding as security for debt.—When- 
ever a plaintiff who, although having 
a right of possession, has it only for 
the special purpose of securing a debt 
brings trover against the person for 
whose benefit he would, if he recov- 
ered the full value of the property, 
hold the overplus beyond his debt, 
the court, on the trial of the trover 
case, will adjust the matter by limit- 
ing the amount of his recovery to the 
amount of the debt. Atlantic Coast 
Line R. Co. v. Gordon & €o., 73 S.E. 
594, 10 Ga.App. 311. 

[b] Order of return of property as 
condition precedent to entry of judg- 
ment.—Where the conversion of cor- 
porate stock and its value was ad- 
mitted, an order for the return of the 
stock is not a condition precedent to 
the entry of a judgment for the value 
of the stock. Bellus v. Peters, 130 P. 
1136, dé6oCaleii2. 


_ [ce] Action in alternative.—Where 
in an action for conversion there is 
an alternative claim for title and pos- 
session with damages for detention, 
judgment awarding recovery of the 
specific property must also award 
value in case property cannot be had. 
Hickman y. Aldridge, 21 S.W.(2d) 341. 
a7Sh Marshall y. Livingston, 77 Ga. 


[a] Satisfaction of alternative 
judgment.—An alternative judgment 
in trover can be satisfied only by re- 
storing the whole of the property or 
paying the entire amount of damages, 
and restoration of part of the prop- 
erty and payment for the remainder 
is not sufficient. Evans v. Lipscomb, 
31 Ga. 71; Willis v. Willis, 22 Ga. 290; 
Mitchell v. Printup, 19 Ga. 579. 


[b] Interest. — The court may 
properly enter judgment for plaintiff 
for interest at the legal rate, although 
it had not submitted to the jury the 
issue of plaintiff's right to interest. 
Cotten v. Heimbecher, (Tex.Civ.App.) 
48 S.W.(2d) 402. 


Alternative verdict see supra § 237. 
Bail trover see infra § 327. 


a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 241-243] 


turn of the property is erroneous.°? 


Joint judgments. 


Setting aside. 


petition.®® 


[§ 242] 2. Construction, Operation, and Effect— 
a. In General. Rules governing the construction,°® 
and operation and effect,°? of judgments in civil ac- 
tions generally apply to judgments in actions of 


trover.®§ 


[§ 243] b. As Transferring Title to Property to 
Defendant—(1) Satisfied Judgment. 


62. Kyle v. Caravello, 15 So. 527, 
103 Ala. 150; Schwartz v. Marks, 101 
N.Y.S. 792, 52 Misc. 109; Stephens v. 
Booonce, 9 “S.EX 1315," 103 -N'C. 266: 
Compare Copewood v. Taylor’s Adm’r, 
7 Port. (Ala.) 33 Gwhere che ‘court 
seems to approve a judgment in the 
alternative for damages or for the 
return of the property); WVauters v. 
Elders, 9 S.C.L. 184 (where it was said 
that plaintiff can recover damages 
only in this form of action, but the 
court nevertheless apparently ap- 
proved a verdict in the alternative for 
damages or a return of the property, 
provided plaintiff was willing to take 
back the property, but holding that 
defendant must return the property 
within a reasonable time or plaintiff 
is no longer restrained by the terms 
of the verdict but may immediately 
eall on defendant for damages award- 
ed against him). 


63. Gerrish v. Cummings, 4 Cush. 
(Mass.) 391. 


64 Crenshaw v. Smith, 10 Heisk. 
(Tenn.) 1. 


65. Wolf v. Kennedy, 18 S.E. 433, 
93 Ga. 219. And see Judgments § 
509. 


66. See Judgments §§ 794-804. 
67. See Judgments §§ 805-814. 


Effect of judgment against co-tort 
feasor see Judgments § 1401. 


Merger and bar of actions see Judg- 
ments § 1373. 


68. See Hickman v. Aldridge, (Tex. 
Civ.App.) 21 S.W.(2d) 341 (a judg- 
ment awarding plaintiff the title and 
possession of a piano with two hun- 
dred dollars as damages for deten- 
tion, and providing that, if the piano 
could not be had, plaintiff should re- 
cover eleven hundred dollars as the 
value of the piano, must be construed 
as having refused recovery to plain- 
tiff for his cause of action for conver- 
sion and as having awarded recovery 
of the piano, or its value). 


69. U.S.—Third Nat. Bank of St. 
Loyvis: vi Rice, 16L_F > $22, 88. C.C.A. 
640, 23 L.R.A.N.S. 1167, 15 Ann.Cas. 
450. 

Ala.—Vandiver v. Pollak, 10 So. 180, 
107 Ala. 547, 54 Am.S-R. 118; Griel 
v. Pollak, 16 So. 804, 105 Ala. 249; 
Smith v. Hooks, 19 Ala. 101; White 
ve Martin, 1 Port..215, 26 Am.D. 365; 
Crescent News & Hotel Co. v. Hines, 
61 So. 9, 7 Ala.App. 609. 


Md.—Hepburn v. Sewell, 
epeculelon Oe Amn Oe ol. 


Mich.—John <A. Tolman Co.  v. 
[65 C. J.—9] 


5 Harr.& 


A judgment rendered on a. ver- 
dict against two or more defendants for a joint con- 
version must be joint in form;** but a joint judg- 
ment against two or more defendants for conver- 
sions committed by them severally is erroneous.°* 


It is not a ground to, set aside the 
judgment that the property alleged to have been 
converted was vaguely and loosely described in the 
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rule is well settled that, where a judgment for p!ain- 


tiff has been satisfied, the title to the property is, 
by operation of law, vested in defendant,®® inde- 
pendent of any provision in the judgment to that 
effect,’° although it has been said that if, to ef- 
fectuate the transfer, some affirmative act by plain- 
tiff is necessary, the court has power to provide for 
it in the judgment or otherwise to compel it,’* and 
the title thus acquired relates back to the date of 
the conversion.‘? 


Nevertheless the rule has no ap- 


plication where it is apparent that the value of the 


value.‘? 


The general 


Waite, 78 N.W. 124, 119 Mich. 341, 75 
Am.S.R. 400; Kenyon v. Woodruff, 33 
Mich. 310. 


Minn.—Haas v. Sackett, 41 N.W. 
237, 40 Minn. 53, 2 L.R.A. 449. 


Mo.—Mayes v. Cunningham, (App.) 
204 S.W. 404; Mitchell v. Shaw, 53 
Mo.App. 652. 

N.H.—Smith v. Smith, 51 N.H. 571. 

N.Y.—Pierpoint v. Hoyt, 182 N.E. 
235, 260 N.Y. 26; Thayer v. Manley, 
73 N.Y. 805 [mod 8 Hun 550]; Mars- 
den v. Cornell, 62 N.Y. 215; Eckert v. 
Truman, 148 N.Y.S. 48, 163 App.Div. 
17; Newman v. Munk, 78 N.Y.S. 1128, 


38 Misc. 734; Osterhout v. Roberts, 8 
Cow. 43; Curtis v. Groat, 5 Johns. 168, 
5 Am.D. 204. 


Ohio.—Acheson v. Miller, 2 Ohio 


St. 205, 59’ Am.D. 663 

Or.—Jeffries v. Pankow, 229 P. 903, 
112 Or. 439; Backus v. West, 205 P. 
533, 104 Or. 129. 


Tenn.—Clark v. Cullen, 44 S.W. 204; 


Smith v. Alexander, 4 Sneed 482. 
Tex. IS Ne Peg MN Set. (COR eve 
McKinsey, 14 S.W. 645, 78 Tex. 298, 


22 Am.S.R. 54; Smith v. So Rill, (Civ. 
App.) 54 S.W. 38; Greer v. Lafayette 
County Bank, (Civ.App.) 47 S.W. 737 


Utah.—Pardee v. Nelson, 205 P. 332, 
59) -Witain 47s Die ACR c3' SDs 


Wash.—Russell vy. Union Machinery 
Sep aly, Coy Li0r PL 565, 00, Wash. 


Eng.—Brinsmead v. Harrison, L.R. 
6 C.P. 584; Morris v. Robinson, 3 B.& 
C. 196, 10 H.C.L. 49, 107 Reprint 706; 


Lacon v. Barnard, Cro.Car. 35, 79 Re- 
print 635. 
[a] Rule applied.—Where owner 


of engine recovered full value for its 
destruction by another, whatever was 
left of engine belonged to such other. 
Russell v. Union Machinery a Supply 
Con LO es O05 aL OOT Wasi 


[b] General and special owner- 
ship.—A person who has converted 
personal property and has paid a 
judgment recovered by a bailee or 
special property man for the full 
value converted becomes both the gen- 
eral and special owner of the goods, 
and has both the possession and the 
right of property. Marsden v. Cornell, 
62 N.Y. 215 [aff 2 Hun 449, 5 Thomps. 
CO neal 


70; (ot. Hons, sete, R. (Co, ve, Mca 
Kinsey, 14 S.W. 645, 78 Tex. 298, 22 
AMES Rn Dar Soli vaso: belle (ies 
Civ.App.) 54 S.W. 38. 


“i. Pierpoint. v. Hoyt, 182. Nok: 


property converted does not furnish the rule of 
damages and that the judgment is for less than its 
Imprisonment of defendant under a judg- 
ment in trover is not such satisfaction of the judg- 
ment as will transfer the title in the converted 
property to him." 
plication where, in an action brought against him, 
the owner of chattels sets up a counterclaim for dam- 


So, also, the rule is without ap- 


23'9, 9200 IN. Ys 26. 

72. U.S.—St. Louis Third Nat. Bank 
v. Rice, 161 F. 822, 88 C.C.A. 640, 23 
L.R.A.N.S. 1167, 15 Ann.Cas. 450. 


Ala.—Griel v. Pollak, 16 So. 704, 105 


Alay 40 Sal tin ova LOOKS. dl Oueeaulam 
TOMS 

Md.—Hepburn v. Sewell, 5 Harr.&J. 
ZAM ESPNS 6 ategl Dyess G27 

Ohio.—Acheson vy. Miller, 2 Ohio 
St. 208, 59 Am.D. 663. 
223 P. 745, 112 Or. 439; Backus v. 


West, 205 P. 533, 104 Or. 129. 


Tex.—Greer v. Lafayette County 
Bank, (Civ.App.) 47 S.W. 737. 


Eng.—Buckland v. Johnson, 15 C.B. 
1455580) Cai 1455 139 Reprink, sion 
Cooper v. Shepherd, 3 C.B. 266, 54 HE. 
Cala 266,436 Reprint 207. 


“The plaintiff in an action of trover 
compels the defendant to become a 
purchaser against his will; and from 
what period does he elect to consider 
the defendant as a purchaser or as an- 
swerable to him for the value of the 
thing converted? He selects the date 
of conversion as the epoch of the de- 
fendant’s responsibility, and claims 
from him the value of the property at 
that period, with interest to the time 
of taking the verdict. The inchoate 
right of the defendant as a purchas- 
er, must therefore be considered as 
coeval with the period of conversion, 
and this right being consummated by 
the judgment and its discharge, must, 
on legal and equitable principles, re- 
late back to its commencement.” 
Hepburn v. Sewell, 5 Harr.&J. (Md.) 
211, 212)) 9 .Am.D.>512 Tauot Smith. vy. 
Spoatiyclay | Sly INGIS IE ROL se 1k 


73. Barb v. Fish, 8 Blackf. (Ind.) 
481; Dearth v. Spencer, 52 N.H. 213. 


[a] Reason is that in’the circum- 
stances there is no ground for regard- 
ing the recovering of judgment as a 
voluntary sale of the property by 
plaintiff nor its satisfaction as a 
compulsory purchase of the chattel by 


defendant. Dearth v. Spencer, 52 N. 
ial, als 
[b] Judgment for nominal dam- 


ages will not vest title to the goods 
in defendant. Barb vy. Fish, 8 Blackf. 
(Ind.) 481. 


74 Goff v. Craven, 34 Hun (N.Y.) 
150; Osterhout v. Roberts, 8 Cow. (N. 
Noe 3 

[a] Imprisonment is not compen- 
sation, but merely the means resort- 
ed to in order to compel it. Osterhout 
Vas ODeELUS =O COwen NERY. ea oe 
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ages for plaintiff’s alleged conversion of the prop- 
erty and plaintiff denies the conversion, and the par- 
ties stipulate for a dismissal of their respective 
eauses of action with prejudice and, pursuant to the 
stipulation, judgment of dismissal is entered ;7° 
it cannot be invoked by one who was not a party 
to the action and who did not connect his title with 


the title acquired by defendant,*® 


third claimant of the property to whom defendant 
voluntarily surrendered it after the conversion, and 


before the judgment.** 


[§ 244] (2) Unsatisfied Judgment. There is some 
conflict of authority as to whether an unsatisfied 
judgment for plaintiff in an action of trover will 


75. Shepard v. Alden, 202 N.W. 71, 
201 N.W. 537, 161 Minn. 135, 39 A.L.R. 
1094. 

76. Shepard v. Alden, supra. 

"77. Third Nat. Bank of St. Louis 
v. Rice, 161 F. 822, 88 C.C.A. 640, 23 
L.R.A.N.S. 1167, 15 Ann.Cas. 450. 

[a] Reason that the title acquired 
by the tort-feasor takes effect from 
the time of the conversion rests: on 
the maxim, Solutio pretii emptionis 
loco habetur, and presumes that the 
wrongdoer is in the possession of the 
property and has not therefore volun- 
tarily parted therewith to a third 
party. Third Nat. Bank of St. Louis 
v. Rice, 161 F. 822, 88 C.C.A. 640, 23 
L.R.A.N.S. 1167, 15 Ann.Cas. 450. 


78. Adams v. Broughton, Andr. 18, 
95 Reprint 278, Str. 1078, 93 Reprint 
1043; Buckland v. Johnson, 15 C.B. 
145 139 .keprinte sos. Lsroome vy. 
Wooton, Yelv. 67, 80 Reprint 47. 


79. In re Merrick, 5 Watts.&S. 
(Pa.) 9; Floyd v. Browne, 1 Rawle 
GPa.) 1215 18 Amp, 56.022" hmery. vi. 
Nelson, 9 Serg.&R. (Pa.) 12; Hawkins 
Vn Collins. 39 "Seb 76855 61.5.6) 58:75 
Bogan v. Wilburn, 28 S.C.L. 179; 
Rogers v. Moore, 24 S.C.L. 60; Nor- 
rill v. Corley, 19 S.C.Eq. 288 note; 
Foreman v. Neilson, 19 S.C,Eq. 287; 
Murrell v. Johnson’s Adm’r, 1 Hen.& 
M. (11 Va.) 450. 

[a] Reason for rule.—‘“It always 
has seemed to me that one whose 
property has been converted has an 
election between two courses, that he 
may have the thing back or may have 
its value in damages, but that he can- 
not have both; that when he chooses 
one he necessarily gives up the other, 
and that by taking a judgment for the 
value he does choose one conclusively. 
He cannot have a right to the value of 
the thing, effectual or ineffectual, and 
a right to the thing at the same time. 
The defendant is estopped by the 
judgment to deny the plaintiff's right 
to the value of the thing. Usually es- 
toppels by judgment are mutual. It 
would seem to follow that the plain- 
tiff also is estopped to deny his right 
to the value of the thing, and there- 
fore is estopped to set up an incon- 
sistent claim. In general an election 
is determined by judgment.” Dis. op. 
Holmes, J., in Miller v. Hyde, 37 N.E. 
760, 161 Mass. 472, 478, 42 Am.S.R. 
424 note, 25 L.R.A. 42. 


so. U.S.—Union Pac. 
Schiff, 78 F. 216 [aff 86 F. 
CI CvA. D081. 

Ala.—Spivey v. Morris, 18 Ala. 254, 
52 Am.D. 224. 

Cal.—Thompson vy. Toland, 48 Cal. 
9: 


Bia Con = Vx 
1023, 30 


Conn.—Atwater v. Tupper, 45 Conn. 
144, 2° Am.R. 674. 
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firmative ;78 


5 


and 


or as against a 
defendant.®° 
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[§ 245] P. Damages*—1. Nominal Damages. 


~ — [§§ 2438-246 


pass title to the property converted to ‘defendant. 
Some of the earlier English cases held in the af- 
and this doctrine has been accepted 
and acted on by the courts of some American states.*° 
On the other hand, it is now held in England and 
in a majority of the American states that a judg- 
ment for plaintiff in an action of trover, if unsatis- 
fied, does not vest title to the property in suit in 


Al- 


though no actual loss is shown, if there has been a 


Ga. 
Ga. 482 

Idaho.—Largilliere Co., Bankers, vy. 
Kunz, 244 P. 404, 41 Idaho 767. 

Tll.—Hodur v. Cutting, 248 I1l.App. 
145. 

Ky.—United Shakers Soe. v. Under- 
wood, 11 Bush 265, 21 Am.R. 214. 

La.—Story v. Luzenberg, 4 Rob. 
240; Jourdan y. Patton, 5 Mart. 615. 


Me.—Jones v. Cobb, 24 A. 798, 84 
Me. 158. Apparently contra Carlisle 
v. Burley, 3 Me. 250. 


Md.—Hepburn vy. Sewell, 5 Harr.&J. 
211; 9 Am, 512; 


Mass.—Miller v. 


ick v. Davis, 5 S.H. 498, 80 


Hyde, 37 N.E. 760, 


161 Mass. 472, 42 Am.S.R. 424, 25 
L.R.A. 42. 

Mich.—John A. Tolman Co. v. 
Waite, 78 N.W. 124, 119 Mich. 341, 
75 Am.S.R. 400; Kenyon v. Woodruff, 
33 Mich. 310; Brady v. Whitney, 24 
Mich. 154. 


Minn.—Shepard v. Alden, 201 N.W. 
Hote 202 oN aWee (Gly elas Man. 135,039 
A.L.R. 1094. 

Neb.—Moss v. Marks, 97 N.W. 
70 Neb. 701 (recognizing rule). 

N.J.—Singer Mfg. Co. v. Skillman, 
19,-A. 260, 52, N.J-Law 2638; KWox v. 
Prickett, 34 N.J.Law 13. 


N.M.—Pryor v. Al pais oad Cattle 
Cony 27 Px32i7, 6 INE 


N.Y.—Russell v. 
498, 141 N.Y. 437, 
Marsden v. Cornell, 62 N.Y. 215 [aff 
2 Hun 449, 5 Thomps.&C. 27]; Eckert 
v. Truman, 148 N.Y.S. 48, 163 App.Div. 
17; Kelly v. Forty-Second St., etc., 
RICO SPN. vise) LOI6. 1387) App ebiv. 
500; Deitz v. Field, 41 N.Y.S. 1087, 10 
App.Div. 425; Osterhout v. Roberts, 
8 Cow. 43; Curtis v. Groat, 6 Johns. 
168, 5 Am.D. 204. 

Ohio.—Acheson vy. Miller, 2 Ohio St. 
203, 59 Am.D. 668. 

Tenn.—Smith v. Alexander, 4 Sneed 


482; Clark v. Cullen, (Ch.A.) 44 S.W. 
204. 


1031, 


aru 386 N.E. 
38 Am.S.R. 807; 


Re Cove, Me> 
Kinsey, 14 S.W. 645, 78 Tex. 298, 22 
Am.S.R. 54; Smith v. So Rill, (Civ. 
App.) 54 S.W. 38. 

Wash.—Diamond Ice & Storage Co. 
v. Klock Produce Co., 189 P. 257, 110 
Wash. 683. 


Wis.—Jacob BE. Decker & Sons v. 
Milwaukee Cold Storage Co., 180 N.W. 
256, 173 Wis. 87, 14 A.L.R. 416. 

Eng.—Brinsmead vy. Harrison, L.R. 
6.C.P: 584; Hx p. Drake, 5 Ch.D. 866; 
Cooper v. ‘Shepherd, 3 CB. 266, 54 E. 
C.L. 266, 136 Reprint 107; Marston vy. 
Phillips, 9 L.T.Rep.N.S. 289. 

[a] Reason for rule.—(1) “The 
change of title is by operation of law; 


*By JAMES R. WILSON (8§ 245-283). 


technical conversion the defendant is liable for at 
least nominal damages.*? 


[§ 246] 2. Compensatery. Damages—a. In Gen- 


and the law will not deprive one of his 
property without his consent until he 
receives compensation.” Atwater v. 
Tupper, 45 Conn. 144, 148, 29 Am.R. 
674 [quot Hodur v. Cutting, 248 Ill. 
App.” 145, 150, 152)."° (2) 7?“ A -judse= 
ment recovered in any form of action 
is still but a security for the original 
cause of action, until it be made pro- 
ductive in satisfaction to the party; 
and therefore till then it cannot op- 
erate to change any other collateral 
concurrent remedy which the party 
may have.” Drake v. Mitchell, 3 East 
252, 258, 102 Reprint 594 [quot Hodur 
v. Cutting, supra]. 

[b] Rule applied.—A principal by 
merely obtaining a judgment, never 
satisfied, against its factor as for con- 
version for pledging for his own bene- 
fit to the warehouseman a warehouse 
receipt which he received on storing 
in his name the principal’s property, 
is not divested of his title, and so not 
barred by any election of remedy or 
waiver from maintaining replevin 
against the warehouseman for the 
property. Jacob EH. Decker & Sons v. 
Milwaukee Cold Storage Co., 180 N.W. 
256, 173 Wis. 87, 14 A\L.R. 416. 

[c] Effect of transfer by judgment 
debtor.— Where an unsuccessful de- 
fendant in a trover action transferred 
chattel without paying judgment 
against him, the transferee has no 
title or right of possession authoriz- 
ing conversion action. Hodur vy. Cut- 
ting, 248 Ill.App. 145. 

81. U.S.—Western Land, etc., Co. v. 
Hall, 33 EF. 236. 


Ala.—Massey v. Fain, 55 So. 936, 1 
Ala.App. 424. 


Ariz.—Babbitt & Cowden Live Stock 
Co. v. Hooker, 236 P. 722, 724, 28 Ariz. 
263 [cit Cyc]; Commercial Credit 
Cor vi Wisenhour, 236 P. 126, 28 Ariz. 
12; 42 tA TR a2 74. 


Iowa.—Stroup v. Bridger, 100 N.W. 
118, 124 Towa 401. 

N.Y.—Douglass v. 
849, 36 App.Div. 688. 

Okl.—Capps:v. Vasey, 101 P. 1043, 
23 Okl. 554. 

Pa.—Yanosh v. Harley, 67 Pa.Super. 
585. 

R.I.—Pugh Bros. Co. v. Marano, 114 
A. 138, 44 RI. 1. 

Utah.—Whittler v. Sharp, 135 P. 
112, 43 Utah 419, 49 L.R.A.N.S. 931. 


Wis.—Cernahan v. Chrisler, 83 N. 
W. 778, 107 Wis. 645; Wheeler v. Pe- 
reles, 40 Wis. 424, 


Eng.—Hiort v. London, ete., R. Co., 
4 Bx.D. 188; Johnson v. Stear, 15 ro 
B.N.S. 330, 109 E.C.L. 330, 143 Re- 
print 812. 


N.S.—MacKenzie v. Scotia Lumber, 
ete., Co:, 47 N.S. 115. 


Hobe, 55 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 246-247] 


eral. 


remains the same.’* 


Ont.—Geller v. Loughrin, 24 Ont.L. 
18, 19 Ont.W.R. 318, 2 Ont.W.N. 1159; 
Stimson v. Block, 11 Ont. 96; Ship- 
man vy. Shipman, 5 U.C.C.P. 358. 

Bamages for breach of contract to 
deliver property see Damages § 178. 


82. U.S.—Guttner v. Pacific Steam 
Whaling Co., 96 F. 617; Western Land, 


ete., Co. v. Hall, 33 F. 236. 

Ala.—Williams v. Crum, 27 Ala. 468; 
Strong v. Strong, 6 Ala. 345; Gray v. 
Crocheron, 8 Port. 191. 


Conn.—Kuzemka y. Gregory, 146 A. 
i7,= 109 Conn 2107" Barker’ vi. -S.) JA. 
Lewis Storage, etc., Co., 61 A. 363, 


78 Conn. 198; Cook v. Loomis, 26 
Conn. 483; Curtis v. Ward, 20 Conn. 
204. 


Ga.—Schley v. Lyon, 6 Ga. 530. 

Me.—Bradley Land, etc, Co. v. 
Wastern Mfg. Co., 71 A. 710, 104 Me. 
2038. 

Md.—Harker vy. Dement, 
52 Am.D. 670. 

Mass.—Jackson v. Innes, 121 N.E. 
489, 231 Mass. 558; Glaspy v. Cabot, 


9 Gill wis 


135 Mass. 435; Chamberlin v. Shaw, 
18 Pick. 278, 29 Am.D. 586. 
27 Mich. 


Mich.—Dalton vy. Laudahn, 
529. 

Minn.—Sutton v. Great Northern R. 
Co., 109 N.W. 815, 99 Minn. 376; Dol- 
liff v. Robbins, 86 N.W. 772, 83 Minn. 
498, 85 Am.S.R. 466; Walker v. John- 
son, 9 N.W. 632, 28 Minn. 147. 


Neb.—Yeggy v. Fidelity Reserve 
Co., 226 N.W. 444, 118 Neb. 792. 


N.H.—Beede v. Lamprey, 15 A. 138, 
64 N.H. 510, 10 Am.S.R. 426. 


N.J.—Hopple v. Higbee, 23 N.J.Law 
342. 


N.Y.—Wright v. Bank of the Me- 


tropolis, 18 N.E. 79, 110 N:Y. 237, 6 
Am.S.R. 356, 1 L.R.A. 289; Baker v. 
Wrakiey ‘53 NOY.) 6211, wis? vA mR: | 5005 


Decker v. Mathews, 12 N.Y. 313 [aff 7 
NWovncupers:439]3 Melts.y. Collins, 73 
N.Y.S. 796, 67 App.Div. 430; Rapid 
Mach. Works v. Silberstein, 241 N.Y.S. 
68, 136 Misc. 837 [rev on other grounds 
248 N.Y.S. 735, 140 Misc. 30]; Newman 
v. Munk, 74 N.Y.S. 467, 36 Misc. 639 
ire os Masc. cies, 275 N.Y¥.S) 11281; 
Zeppitella v. Cappellino, 199 N.Y.S. 
273; Moffatt v. Pratt, 12 How.Pr. 48. 


N.D.—Coan v. Plaza Equity Eleva- 
tor ©@o:,) 239 N-W. 620; 61 (N-D) 627; 
Lamoreaux v. Randall, 208 N.W. 104. 
53 N.D. 697, 44 A.L.R. 1315; Huether 
v. McCaull-Dinsmore Co., 204 N.W. 
614, 52 N.D. 721. 

Ohio.—Doolittle v. McCullough, 7 
OhioSt. 299; Rogers v. Standard Steel 
Castings Co., 16 Ohio App. 474. 

Or.—Barber v. Motor Inv. Co., 298 
P. 216, 136 Or. 361; Preble v. Hanna, 
244 P. 75, 117 Or. 306. 

Pa.—Forsyth v. Wells, 41 Pa. 291, 
80 Am.D. 617; Yanosh v. Earley, 67 
Pa.Super. 585. 

R.I.—Woods v. Nichols, 47 A. 211, 
22 R.I. 225; Woods v. Nichols, 45 A. 
548, 21 R.I. 537, 48 L.R.A. 773. 

Tex.—Mississippi Mills vy. Meyer, 18 
S.W. 748, 83 Tex. 433; American Sure- 


As a general rule plaintiff’s damages, in an 
action of conversion, are measured by the sum neces- 
sary to compensate him for all actual losses or in- 
juries sustained as a natural and proximate result 
of defendant’s wrong;*? but there ean be no recov- 
ery for losses which are too remote and uncertain.’ 
Although the technical action of trover has been 
abolished, and replaced by a statutory action of 
trespass on the ease for the unlawful conversion of 
personal property, the rule of damages in such cases 
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It is the duty of the court, when an 
action for conversion has been referred, to see that 
the measure of damages adopted conforms to the 
rule applicable in such trials by juries.*° 


[§ 247] b. Value of Property—(1) In General. 
While exceptions are often recognized where the 
application of this measure does not accord with the 
principle of just compensation for the loss sus- 
tained,*® the ordinary measure of damages in an 
action of trover is the value of the property con- 


verted at the time and place of the conversion,** 


ty Co. of New York v. Hill County, 
(Civ.App.) 254 S.W. 241 [aff (Commn. 
App.) 267 S.W. 265]; Hanaway v. 
Wiseman, 88 S.W. 437, 39 Tex.Civ. 
App. 642; Lincoln v. Packard, 60 S.W. 
682, 2b |) Tex CivApp. 22%. Micld=\v- 
Munster, 32 S.W. 417, 11 Tex.Civ.App. 
S41 \[ati 33 SW. (852;, 89 “Tex: 1027; 
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Vt. 486. 
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755, 47 Wis. 406, 32 Am.Rep. 762. 
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National Trust: Co. 47, Ont, Li ly 2 Ont, 
W.R. 1159, 10 Ont.L. 41, 5 Ont.W.R. 
mie Boucher vy. Shewan, 14 U.C.C.P. 


83. Sledge v. Reid, 73 N.C. 440; 
Farmers’ Bank v. McKee, 2 Pa. 318. 

84. Maycroft v. The Jennings 
Farms, 176 N.W. 545, 209 Mich. 187. 

85. Garrison v. Bryant, 10 Phila. 
(Pawn a. 

86, See infra §§ 248, 254-273. 

87. U.S.—Dows v. Milwaukee Nat. 
Exch. Bank 23 L.Ed. 214, 91 U.S. 618; 
Bank of Italy Nat. Trust & Savings 
Ass'n v. Farmers’ & Merchants’ Nat. 
Bank of Merced, 44 F.(2d) 325; Gratz 
v. McKee, 9 F.(2d) 593 [cert den 46 
S.Ct. 472, 270 U.S. 664, 70 L.Ed. 788]; 
Arkansas Anthracite Coal & Land Co. 
v. Stokes, 2 F.(2d) 511; Whitehurst v. 
U. S., 272 F. 46; Vanderbilt v. Ocean 
SS. Co., 215 F. 886 [cit Cyc]; Mann v. 
Arkansas Valley Land, etc., Co., 24 F. 
260 “Patt, 9 S.Ct. 458.1 130 UiSi'69, 23 20Tn. 
Ed. 854]; Long vy. Conner, 15 F.Cas. 
No. 8,479 [rev on other grounds 104 
U.S. 228, 26 L.Ed. 723). 


Ala.—Merritt v. Williams, 108 So. 
257, 214 Ala. 427; Davis v. Erwin, 107 
So. 903, 214 Ala. 341; Forbes & Car- 
loss v. Plummer, 73 So. 451, 198 Ala. 

Gray v. Crocheron, 8 Port. 191; 
. Smith & Sons v. Howell, 110 So. 
57, 21 Ala.App. 549. 


Ariz.—Jones v. Stanley, 233 P. 598, 
599; 2ueALriZoeoow Let, Cre), 


Ark.—Parks v. Thomas, 210 S.W. 
141, 138 Ala. 70; American Soda Foun- 
tain Co. v. Futrall, 84 S.W. 505, 73 Ark. 
464, 108 Am.S.R. 64; Fordyce & Swan- 
son v. Dempsey & Beasley, 72 Ark. 
471, 82 S.W. 493; Central Coal, ete., 
Co. v. John Henry Shoe Co., 63 S.W. 
49, 69 Ark. 302. 


Cal.—Hand v. Soodeletti, 61 P. 3783, 
128 Cal. 674; Galeppi v. C. Swanston 
& Son, 290 (Ps 1165107 CalA pp.” 30; 
lynch vy. McGhan; 93°. 1044, 7 ‘Cal: 
App. 132. 

Colo.—Sigel-Campion Live Stock 
Commission Co. v. Holly, 101 P. 68, 44 
Colo. 580; Sylvester v. Craig, 31 P. 
387, 18 Colo. 44; Sutton v. Dana, 25 


P. 90, 15 Colo. 98; Creighton v. Camp- 
bell, 149 P. 448, 27 Colo.App. 120 [rev 
on other grounds 167 P. 975, 63 Colo. 
478]; Updegraff v. Lesem, 62 P. 342, 
15 Colo.App. 297; Hannan v. Connett, 
50 P. 214, 10 Colo.App. 171; Burch- 
inell v. Butters, 43 P. 459, 7 Colo.App. 
294; Mouat v. Wood, 35 P. 58, 4 Colo. 
App. 118. 

Conn.—Kuzemka y. Gregory, 146 A. 
17, 109 Conn. 117; Healey v. Flammia, 
113 A. 449, 96 Conn. 233; Hoyt v. Stu- 
art, 96 A. 166, 90 Conn. 41; Hurd v. 
Hubbell, 26 Conn. 389. 


2 gpa Riper v. Webster, 
ov. 

Fla.—Wright v. Skinner, 16 So. 335, 
34 Fla. 453; Skinner v. Pinney, 45 
Am.R. 1, 19 Fla. 42; Robinson v. Hart- 
ridge, 13 Fla. 501. 


5: Del: 


Foster v. Brooks, 6 Ga. 287; Park Nie 
Swann, 92 S.E. 398, 20 Ga.App. 39. 


Ill.—Tripp v. Grouner, 60 Ill. 474; 
Sturges v. Keith, 11 Am.R. 28, 57 Ill. 
451; Wahrer v. O’Connor, 204 I1l.App. 
330; Head v. Becklenberg, 116 I1l.App. 
aa Morley y. Roach, 116 I1l.App. 
534. 

Ind.—Yater v. Mullen, 24 Ind. 277; 
Nickey v. Zonker, 53 N.E. 478, 22 Ind. 
App. 211 


Iowa.—Leonard v. Sehman, 220 N. 
W. 77, 206 Iowa 277; Gensburg v. 
Field, 74 N.W. 3, 104 Iowa 599; Rus- 
sell v. Huiskamp, 42 N.W. 525, 77 Iowa 
727; Robinson v. Hurley, 79 Am.D. 
479, 11 Iowa 410. 


Kan.—Hazelwood vy. Jenkins, 205 P. 
1038, 111 Kan. 


Ky.—Louisville & N. R. Co. v. John- 
son, 10 S.W.(2d) 1104, 226 Ky. 322; 
Cable Co. v. Greenfield, 244 S.W. 692, 
196 Ky. 314; Staebler & Gregg v. 
Town of Anchorage, 216 S.W. 348, 186 
Ky. 124; Winstead v. Hicks, 121 S.W. 
1018, 135 Am.S.R. 446, 185 Ky. 154; 
T. J. Moss Tie Co. v. Myers, 116 S.W. 
255; Dennis & Bros. v. Strunk, 108 S. 
W. 957, 32 Ky.L. 1230; Rogers v. Twy- 
man, 56 S.W. 665, 22 Ky.L. 40; Clore 
v. Johnson, 42 §.W. 101, 19 Ky.L. 810; 
Kentucky Tobacco Ass’n v. Halladay 
& Co., 7, Ky.Op. 724. Justice v. Men- 
dell, 14 B.Mon. 10. See Daniel v. Hol- 
land, 4 J.J.Marsh.:'18; Freeman v. 
Luckett, 2 J.J.Marsh. 390 (both recog- 
nizing the rule). 


La.—Hitt v. Herndon, 117 So. 568, 
166 La. 497; Reynolds v. Reiss, 81 So. 
884, 145 La. 155; Jennings-Heywood 
Oil Syndicate v. Houssiere-Latreille 
Oil Co., 54.So. 318, 127. La. 971, Ann: 
Cas.1913E 679; Chamberlain v. Wor- 
rell, 38 La.Ann. 347; Harris v. Dubach 
Mill Co., 4 La.App. 319. 


Me.—Wing v. Milliken, 40 A. 138, 
64 Am.S.R. 238, 91 Me. 387; Robinson 
v. Barrows, 48 Me. 186; Boobier v. 
Boobier, 39 Me. 406; Hayden v. Bart- 
lett, 35 Me. 203; Winslow v. Norton, 
29 Me. 419, 50 Am.D. 601. 


Md.—Kirby v. Porter, 125 A. 41, 144 
Md. 261; Hopper v. Haines, 18 A. 29, 
20 A. 159, 71 Md. 64; Walker v. Schin- 
del, 58 Md: 360; Thomas v. Stern- 
heimer, 29 Md. 268; Stirling v. Garri- 
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[§ 248] (2) Special or Qualified Right or Inter- 
A plaintiff having only a special 


est in Plaintiff.°° 
or qualified right or imterest may 


tee, 18 Md. 468. 


Mass.—E. Kronman, Ine., v. Bunn 
Bros., 1638 N.E. 711, 265 Mass. 549; 
Stebbins v. North Adams Trust Co., 
136 N.E. 880, 243 Mass. 69; Jackson 
v. Innes, 121 N.B. 489, 231 Mass. 558; 
Lorain Steel Co. v. Norfolk, etc., R. 
Co., 73 N.E. 646, 187 Mass. 500; Hunt 
v. Boston, 67 N.E. 244, 183 Mass. 303; 
Glaspy v. Cabot, 135 Mass. 485; 
Forbes v. Boston, etc., R. Co., 133 
Mass. 154; Beecher v. Denniston, 13 
Gray 354; Johnson v. Sumner, 1 Metce. 
172; Greenfield Bank vy. Leavitt, 17 
Pick. 1, 28 Am.D. 268. 


Mich.—Mayeroft v. The Jennings 
Farms, 176 N.W. 545, 209 Mich. 187; 
Baxter v. Woodward, 158 N.W. 137, 
191 Mich. 379, Ann.Cas.1918C 946; 
Hautala v. Dover, 142 N.W. 579, 176 
Mich. 366; McCausey v. Hoek, 124 
N.W. 570, 159 Mich. 570, 18 Ann.Cas. 
945; Saltmarsh v. Chicago, etc., R. 
Co., 80 N.W. 981, 122 Mich. 103; Van 
Werden v. Winslow, 76 N.W. 87, BATT, 
Mich. 564; Allen vy. Kinyon, 1 N.W. 
863, 41 Mich. 281. 


Minn.—Walker y. Johnson, 9 N.W. 
632, 28 Minn. 147. 


Miss.—Sumrall Motor Co. v. Creel, 
130. So. 151, 158 .Miss.. 262;) Ingram 
Day Lumber Co. v. Robertson, 92 So. 
289,129 Miss.'365; Illinois’ Cents sR. 
oe v. Le Blane, 21 So. 748, 74 Miss. 
626. 


Mo.—Leimkuehler y. Wessendorf, 
18 S.W.(2d) 445, 323 Mo. 64; Spencer 
v. Vance, 57 Mo. 427; Carter v. Fel- 
and, 17 Mo. 383; Exchange Nat. Bank 
of Tulsa, Okl., v. Daley, (App.) 237 
S.W. 846; Shewalter v. Wood, (App.) 
183 S.W. 1127; Hammond v. Darling- 
ton, 84 S.W. 446, 109 Mo.App. 333; 
Baker v. Kansas City, etc., R. Co., 52 
Mo.App. 602; Flynt v. Chicago, ete., 
R. Co., 38 Mo.App. 94. 


Mont.—Hardie v. Peterson, 282 P. 
494, 86 Mont. 150; Durocher v. Myers, 
274 P. 1062, 84 Mont. 225; Sensiba v. 
Occident Hlevator Co., 269 P. 709, 80 
Mont. 426. 


Neb.—Richtmyer v. Mutual Live 
Stock Commission Co., 240 N.W. 315, 
122 Neb. 317, 80 A.L.R. 608; Clements 
v. Hiseley, 88 N.W. 871, 63 Neb. 651; 
Bennett v. McDonald, 80 N.W. 826, 59 
Neb. 234; Watson vy. Coburn, 53 N.W. 
477, 35 Neb. 492; Peckinbaugh v. 
Quillin, 12 N.W. 104, 12 Neb. 586. 


Nev.—Dixon v. Southern Pac. Co., 
NIZE. 868, Citi bel 45 42) News a3. Linke. 
A.1918D 960; Ward v. Carson River 
Wood Co., 13 Nev. 44; Carlyon v. 
Lannan, 4 Ney. 156; Newman y. Kane, 
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N.J.—Schomer v. Hoffman, 131 A. 
919, 102 N.J.Law 347. 


N.Y.—Russell v. McCall, 36 N.E. 
AQ Sula IN Ne Adis ool Als. kee SOs 
Prince v. Conner, 69 N.Y. 608 mem; 
Wehle v. Haviland, 69 N.Y. 448; Tyng 
v. Commercial Warehouse Co., 58 N. 
Y. 308; Ormsby v. Vermont Copper 
Min. Co., 56 N'Y. 623 mem [rev 65 
Barb. 360]; Booth v. Powers, 56 N.Y. 
22 [rev 59 Barb. 319]; Anderson v. 
Nicholas, 28 N.Y. 600; Griswold v. 
Haven, 25 N.Y. 595, 82 Am.D. 380 [rev 
16 Abb.Pr. 4138, 26 How.Pr. 170]; Mur- 
phy v. John Hofman Co., 163 N.Y.S. 
932, 177 App.Div. 380; McIntyre v. 
Whitney, 124 N.Y.S. 234, 139 App.Div. 
557 [aff 94 N.BE. 1096, 201 N.Y. 526]; 
Dakin v. Elmore, itil N.Y.S. 519, 127 
App.Div. 457; Corn Exch. Bank v. 
Peabody, 98 N.Y.S. 78, 111 App.Div. 
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value of the converted property, as against a stranger 


recover the full 


553; Starr v. Winegar, 3 Hun 491, 6 
Thomps.&C. 33; Kelly v. Archer, 48 
Barb. 68; Hendricks v. Decker, 35 
Barb. 298; King v. Orser, 11 N.Y.Su- 
per. 431; Suydam v. Jenkins, 5 N.Y. 
Super. 614; D. Appleton & Co. v. 
Zeese-Wilkinson Co., 251 N.Y.S. 532, 
140 Misc. 653; Rosenkranz v. Jacobo- 
witz, 99 N.Y.S. 469, 50 Misc. 580. 
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N.D.—Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 54 N.D. 322. 


Ohio.—Erie R. Co. v. Steinberg, 113 
N.E. 814, 94 Ohio St. 189, L.R.A.1917B 
787, Ann.Cas.1917E 661; Baltimore, 
etc., R. Co. v. O’Donnell, 32 N.H. 476, 
49. Ohio St. 489, 34 Am.S.R. 579, 21 
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Ohio St. 412, 86 Am.D. 487. 


Okl.— Oklahoma v. T. M. Richard- 
son Lumber Co., 39 P. 386, 3 OKl. 5. 


Or.—Barber v. Motor Inv. Co., 298 
Pe 216, 136 Or: 361; Harmers?) Bank 
of Weston v. Hllis, 268 P. 1009, 126 
Or. 602; Wm. L. Hughson Co. v. 
Northwestern Nat. Bank of Portland, 
268 P. 756, 126 Or. 43; Eade v. First 
Nat. Bank, 242 P. Ger L1IZ2Or, 443 
A.L.R. 374; Fredenburg v. Horn, 218 
12 Wey. 108 Or. 672, 30 ALL.R, E534 
Backus v. West, 205 P. 533, 104 Or. 
129; Montesano Lumber & Mfg. Co. 
v. Portland Iron Works, 186 P. 428, 
94 Or. 677; Singer v. Pearson-Page 
‘Co. db P2 158, S58xOr, 5265 Swank w. 
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R.I.—De Roza v. Grossman, 123 A. 
294 [eit Cyc]. 

S.C.—Mims v. Bennett, 158 S.E. 124, 
160 SC. 39, 78 AVL R. 360; Young v. 
Corbitt Motor Truck Co., 146 S.E. 534, 
148 S.C. 511; Robert R. Sizer & Co. v. 
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Tenn.—McGill v. Chilhowee Lumber 
Co:, 82. S.W. 210, 111 Tenn, 552; Tray- 
nor v. Johnson, 83 Head 44; Jones v. 
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Tex.—Schoolher v. Hutchins, 1 S.W. 
266, 66 Tex. 324; Tucker v. Hamlin, 
60 Tex. 171; Carter v. Roland, 53 Tex. 
540; Hatcher vy. Pelham, 31 Tex. 201; 
Moore v. Aldrich, 25 Tex.Suppl. 276; 
Hillebrant v. Brewer, 6 Tex. 45, 55 
Am:Dwto7; duutson, vy. Bassett (Civ. 
App.) 35 S.W.(2d) 231; Beaumont Rey 
tel Co. v. Caswell, (Civ. App.) 14 S.W. 
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App:) 285° SUW. L115; Burmarsal Co. 
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fused]; Bartlesville Zine Co. vy. Com- 
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mos, S. A., (Civ.App.) 202 S.W. 1048 
[mod 275 S.W. 388, 115 Tex. 21, 41 A. 
L.R. 737]; San Antonio & A. P. Ry. 
Con Vee siith, = CCiv.Ap py) Tala SRV. 
282; Texas Warehouse Co. v. Im- 


perial Rice Co., (Civ.App.) 164 S.W. 
396; First Nat. Bank vy. Mineola State 
Bank, (Civ.App.) 155 S.W. 603; Bald- 
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having neither title nor right of possession ;°° but, as 
against a defendant having an interest or right in 
the property, recovery is limited to the value of 


v. Hurt, 101 S.W. 292, 45 Tex.Civ. App. 
360; Davidson v. Oberthier, 93 S.W. 
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Cotton Oil Co. v. Ray, (Civ.App.) 91 
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burne Ice, ete., Co., (Civ.-App.) 79 S: 
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62 S.W. 133, 25 Tex.Civ.App. 278; Lin- 
coln v. Packard, 60 S.W. 682, 25 Tex. 
Civ.App. 22; Temple Grocer Co. 1% 
Sullivan, 44 S.W. 401, 18 Tex.Civ.App. 
281; Reynolds v. Weinman, (Civ. 
App.) 40 S.W. 560; White v. Sterzing, ~ 
32 S.W., 909, 11, Tex.Civ. App. 5535 
Scott v. Childers, 60 S.W. 775, 24 Tex. 
Civ.App. 349. 

Utah.—Truitt v. Patten, 287 P. 175, 
75 Utah 567; Madsen v. Madsen, 269 
P. 132, 72 Utah 96; -Whittler v. Sharp, 


135 P. 112, 43 Utah 419, 49 L.R.A.N.S. 
931; Pennington v. Redman Van, etc., 


Co., 97 P. 115, 34 Utah 223. 


Vt.—Eastman v. Jacobs, 162 A. 382; 
Hassam v. Safford, 74 A. 197, 82 Vt. 
444; Delano v. Blanchard, 52 Vt. 578; 
Crumb v. Oaks, 38 Vt. 566; Thrall v. 
Lathrop,—30 Vt. 307; 73 Am.D. 306. — 

Wash.—John Smith Co. v. Hardin, 
233 P. 628, 133 Wash. 194 [mod 238 
P. 647, 136 Wash. 694]; De la Pole v. 
Lindley, 230 P;. 144. 131. Washs 13545 
Farmers’ & Merchants’ Bank of Walla 
Walla v. Small, 229 P. 531, 131 Wash. 


197; Hofreiter v. Schwabland, ie 12 
364, 72 Wash. 314; McSorley v. Bul- 
lock, 113 P. 279, 62 Wash. 140; Fish 


Ve Nethercutt, 45 P. 44, 14 Wash. 582, 
53 Am.S.R. 892. 


W.Va.—Wholesale Coal Co. v. Price 
Hill Colliery Co., 128 S.E. 313, 98 W. 
Va. 438; Cecil v. Clark, 39 S.E. 202, 49 
W.Va. 459. 


Wis.—Ingram v. Rankin, 2 N.W. 
755, 47 Wis. 406, 32 Am.R. 762; Ten- 


ney v. State Bank, 20 Wis. 152. 
Eng.—Mercer v. Jones, 3 Campb. 
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Blount, 7 C.&P. 478, 32 B.C.L. 
Reprint 212; Davis v. Northwestern 
R. Co., 4 Jur.N.S. 1303; McGregor v. 
High, 21 L:T.Rep.N.S. 803. 
B.C.—Mellis v. Blair, 22 B.C. 450. 


Ont.—McGregor v. Whalen, 31 Ont. 
L. 548, 6 Ont.W.N. 553; Worden v. 
Canadian Pac. R. Co., 13 Ont. 652; 
Leslie v. Canada Cent. R. Co., 44 U.C. 
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Ont.W.N. 282. 


[a] Property of no value.—Where 
the property converted is without ac- 
tual value plaintiff sustains no dam- 
age on account of the conversion. 
Pierce v. National Bank of Commerce 
in St. Louis, 13 F.(2d) 40 [cert den 
ee 240, 273° U.S. 730; 71 Tesnal 


e@8. See infra § 255. 
89. Cross references: 


Generally as to mitigation or reduc- 
tion of damages to less than value 
of property see infra § 264. 

Damages for conversion of: 

Magee property see Bailments § 
Conditionally sold property 
Sales §§ 1342, 1379, 1395, 1396. 


Mortgaged property see Chattel 
Mortgages §§ 299, 328, 335. 

Pledged property see Pledges §§ 
143-152. 

Extent of sheriff’s liability for seizure 
of property in which others have an 
interest see Sheriffs and Constables 
§§ 300-316. 


90. U.S.—Guttner v. Pacific Steam 


,116, 173 


see 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Generally, if the property has such a 


value, the value to be taken is its fair market value,°* 


{§ 249] (8) Value or Price To Be Taken®*—(a) 


Whaling Co., 96 F. 617. 
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Utah.—Truitt v. Patten, 287 P. 175, 
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La.—Hitt v. Herndon, 117 So. 568, 
166 La. 497. 


Me.—Amey v. Augusta Lumber Co., 
148 A. 687, 690, 128 Me. 472 [quot 
Cyc]; Bradley Land, etc., Co. v. East- 
ern Mfg. Co., 71 A. 710, 104 Me. 203; 
Tower v. Haslam, 24 A. 587, 84 Me. 86. 


Md.—Penniman v. Winner, 54 Md. 
127. 


Mass.—Mills v. Sullivan, 111 N.E. 
605, 222 Mass. 587; White v. Allen, 
133 Mass. 423; Briggs v. Boston, etc., 
R. Co., 6 Allen 246, 83 Am.D. 626; 
Fowler v. Gilman, 13 Metc. 267; 
Chamberlin v. Shaw, 18 Pick. 278, 29 
Am.D. 586. 


Mich.—Wright v. Dwight, 177 N.W. 
209, 209 Mich. 678; Wright v. Starks, 
43 N.W. 868, 77 Mich. 221. 


Soren eC v. Blaisdell, 4 Minn. 


Mo.—Bruce v. Crysler, 
S.W. 563. 


‘Neb.—Lusch v. Huber Mfg. Co., 
112 N.W. 284, 79 Neb. 45; Watson v. 
Coburn, 53 N.W. 477, 35 Neb. 492. 


N.H.—Harvey v. Morse, 45 A. 239, 
69 N.H. 475. 


N.Y.—Davis v. Bliss, 79 N.E. 851, 
187 N.Y. 86, 10 L.R.A.N.S. 463; Fow- 
ler v. Haynes, 91 N.Y. 346 [overr Buck 
v. Remsen, 34 N.Y. 383]; Einstein v. 
Dunn, 70 N.Y.S. 520, 61 App.Div. 195 
[aff 63 N.E. 1116, 171 N.Y. 648]; Van 
Schaick v. Ramsey, 35 N.Y.S. 1006, 90 
Hun 550; Hyde v. Cookson, 21 Barb. 
92; Frost & Rider v. Willard, 9 Barb. 
440; Roberts v. Kain, 29 N.Y.Super. 
354; Davis v. Miller’s Auction Rooms, 
144 N.Y.S. 672; Spoor v. Hooland & 
Harlow, 8 Wend. 445, 24 Am.D. 37; 
Ingersoll v. Van BokkKelin, 7 Cow. 670 
[rev on other grounds 5 Wend. 315]. 


N.D.—Fargo Loan Agency v. Lar- 
son, 207 N.W. 1008, 53 N.D. 621; Ro- 
lette State Bank v. Minnekota Eleva- 
tor7€o., 95" NAW. 16. 50 NED 14 VA 
onson v. Oppegard, 114 N.W. 377, 16 
NVDS5 95: 


Okl.—Alder v. Chapman, 219 P. 90, 
91 Okl. 196. 


Pa.—Smith v. J. I. Case Threshing 
Mach. Co., 50 Pa.Super. 92; Garrison 
v. Bryant, 10 Phila, 474. 


R.I.—Canning v. Owen, 48 A. 1033, 
22 R.I. 624, 84 Am.S.R. 858; Woods v. 
Nichols, 47 A. 211,.22 R.L. 225; Woods 
Vv. Nichols, 45 A. 548, 21 RI. 537, 48 L. 
R.A. 773; Warner & Arnold v. Val- 
lily, 13 “Rat 483° 


Tex.—Mississippi Mills v. Meyer, 18 
S.W. 748, 83 Tex. 433; American Sure- 
ty Co. of New York v. Thompson, 
(Commn.App.) 38 S.W.(2d) 576 [rev 
(Civ.App.) 23 S.W.(2d) 820]; Moore 
v. Carey Bros. Oil Co., (Commn.App.) 
269) S-Walowoo, Asda ated. att COL. 
App.) 246 S.W. 10838, 248 S.W. 470, 
and reh overr (Commn.App.) 272 S.W. 
440, 39 A.L.R. 1247]; Mutual Loan & 
Investment Co. v. Matthews, (Civ. 
App.) 176 S.W. 924; Taylor v. Felder, 
23 S.W. 480, 24 S.W. 318, 5 Tex.Civ. 
App. 417. 


Vt.—Hickok vy. Buck, 22 Vt. 149. 


ig Mai v. Pereles, 43 Wis. 


(App:)) 217 


Eng.—Brierly v. Kendall, 17 Q.B. 
BUPA (EN De (Gye Dig Cie yes le ltr/ Reprint 1540; 
Cameron v. Wynch, 2 C.&K. 264, 61 
E.C.L. 264; Chinery v. Viall, 5 H.&N, 
288, 157 Reprint 1192. 


Ont.—Bridgman v. Robinson, 7 Ont. 
L.591,63 Ont: wR: 5.03: 


[a] Accountability to defendant.— 
“Tt is only when the plaintiff has the 
sole interest or right in the property 
or is accountable therefor to some 
third party, that he can recover the 
full value in an action of trover. 
Whenever he would have to account 
to the defendant for the amount of 
the latter’s interest in the property, 
he can only recover the value of his 
own interest.” Bradley Land, ete., 
Co. v. Hastern Mfg. Co., 71 A. 710, 712, 
104 Me. 203. 


[b] Deduction of defendant’s lien 
or interest.—(1) Where the general 
owner brings trover against one who 
had a lien upon the property at the 
time of the conversion the measure of 
damages is the value of the property 
less the value of the lien held by de- 
fendant. Cocke v. Cross, 20 S.W. 913, 
5a Ark. S73) Jones! Vv. Etorn, ~9' Siw 
309, 51 Ark, 19, 14 Am.S.R. 17; Ad- 


vance-Rumely Thresher Co. v. Brady, 
278 P. 224, 226, 47 Idaho 726 [cit Cyc]; 
Rall v. Cook, 43 N.W. 1069, 77 Mich. 
681; Baker v. Drake, 66 N.Y. 518, 23 
Am.R. 80; Washburn v. Corlis, 21 N. 
Y.S. 422, 1 Misc. 427; Leslie v. Hoff- 
man, 1 Edm.Sel.Cas. 475; Wheeler v. 
Pereles, 43 Wis. 332. (2) But defend- 
ant cannot mitigate the damages by 
showing that he once had a lien and 
right against the property, which was 
lost and destroyed before the con- 
version occurred. Forbes & Carloss 
v. Plummer, 73 So. 451, 198 Ala. 162. 
(3) Where defendant has possession 
of the property under a contract giv- 
ing him an interest which would re- 
duce plaintiff’s claim, but defendant 
repudiates the contract, in committing 
the conversion he is not entitled to 
the benefit of the contract in mitiga- 
tion of damages. Backenstoss v. 
Stahler, 33 Pa. 251,75 Am-D: 592; 

[c] Defendant in privity with gen- 
eral owner.—(1) Where defendant is 
an attorney, who is holding the con- 
verted property for his client, who is 
the general owner, defendant is in 
privity with the general owner and 
plaintiff's damages are limited to the 
amount of his special interest. First 
Nat. Bank v. Broder, 141 A. 861, 107 
Conn. 574. (2) Sheriff as standing in 
position of owner or attaching credi- 
tor so that plaintiff pledgee is limited 
to his actual interest see Sheriffs and 
Constables § 303. 


92. Amey v. Augusta Lunber Co., 
148 A. 687, 128 Me. 472. , 
93. Weight and sufficiency of evi 


dence as to value see supra § 208. 
94 See cases infra notes 95-3. 
[a] “Warket value.”’-<(1) ‘“ ‘Fair 
market value is at least the highest 
price that a normal purchaser, not 


under peculiar compulsion, would 
have. paid.”’” EE. Kronman, Ine.” v. 
Bunn. Bros, 163°°N-B:) TT a12e -265 


Mass. 549. (2) “Market value is the 
price at which the goods can be re- 
placed for money in the market.” 
Rosenkranz v. Jacobowitz, 99 N.Y.S. 
469, 470, 50 Misc. 580. (3) “The mar- 
ket price of personal property at the 
place of conversion is ordinarily the 
measure of its value. The market 
price of personal property is nothing 
but the general or ordinary price for 
which property may be bought and 
sold.”” Parmenter v. Fitzpatrick, 31 
N-B L082)" L038) S135" INSYIuL90s fC) 
“By ‘market value,’ as used in this 
charge, is meant the value of the 
goods in the town of San Saba on 
June 24, 1896, the goods being sold 
in bulk, and allowing the seller a rea- 
sonable time within which to sell said 
goods for cash.’ Temple Grocery Co. 
v. Sullivan, 44 S.W. 401, 402, 18 Tex. 
Civ.App. 281. 

[b] “Reasonable value,” or “fair 
cash value,” and “actual cash value” 
are practically synonymous terms, 
and mean the fair or reasonable cash 
price for which the property can be 
sold on the market. Montesano Lum- 
ber.) Mis. Co.-.v. ) Portland Iron 
Works, 186 P. 428, 94 Or. 677. 


[oe] Reasons for taking market 
value.—(1) ‘In laying down the rule 
as to the true measure of damages 
for any injury to property, the result 
to be obtained by the establishment 
of such rule is a just and fair com- 
pensation for the injury, or, in other 
words, to make the injured party 
whole. Hence our courts have uni- 
versally held that the correct rule of 
damage in suits for conversion of 
property, where the pr operty is shown 
to have a market value, is the market 


| 


i 
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not the price paid for the property by plaintiff ;°* 
a price lower than the market value at which the 


plaintiff could purchase property 


quantity, and quality, under a contract he has with a 
third person;°® the price at which it was sold,’ or 
contracted to be sold;°* the fair retail price of the 


value of such property at the date] 


of the conversion, with legal interest 
thereon from said date. Under this 
rule the injured party would ordina- 
rily be fully compensated for his loss, 
as he could go into the market and 
make himself whole by purchasing 
property of like character as that of 
which he had been wrongfully _ de- 
prived.”’ Lincoln v. Packard, 60 S.W. 
682, 25 Tex.Civ.App. 22. (2) “itis 
generally sufficient to show the mon- 
ey value of the goods in the market 
at that time, since the cost of re- 
placement ordinarily represents the 
owner’s actual loss. The underlying 
purpose of the rule is to give full 
money compensation to the plaintiff 
for the loss he has suffered by the 


. conversion, and where articles have 


a market value which can be estab- 
lished, the rule above referred to is 
held to accomplish that purpose for 
the reason given.” Kuzemka v. Greg- 
ory, 146 A. 17, 19, 109 Conn. 117: 

95. Colo. Beaman v. Stewart, 74 
P. 342, 19 Colo.App. 222. 


Ga.—Elbert County v. Brown, 86 S. 
BH. 651, 16 Ga.App. 834. 

Tll.— Brewster v. Van Liew, 8 N. 
E. 842, 119 Ill. 554. 

Tlowa.—Gensburg v. Field, 74 N.W. 
3, 104 Iowa 599. 

La.—Patterson 
227. 

Mass.—Hart v. Brierley, 76 
286, 189 Mass. 598. : 

Mo.—Koehler v. Franklin Paving 
Co., (App.) 269 S.W. 400. 

N.H.—Kingsbury v. Smith, 13 N.H. 
109. 

N.Y.—King v. Orser, 11 N.Y.Super. 
431. 

Tex.—Harrison v. McGehee, (Civ. 
App.) 139 S.W. 613; Lincoln v. Pack- 
ard, 60 S.W. 682, 22 Tex.Civ.App. 22. 


See Arnold v. Kelly, 4 W.Va. 642 
(holding that where property was 
purchased shortly before the conver- 
sion took place the jury might fairly 
imply that the price paid was the 
fair value of the property at the time 
of the conversion). 


[a] Nominal sum paid for prop- 
erty not limit of recovery. Beaman 
v. Stewart, 74 P. 342, 19 Colo.App. 222. 


96. Hart v. Brierley, 76 N.E. 286, 
189 Mass. 598. 


[a] Defendant not entitled to ben- 
efit of bargain.—That plaintiff has a 
contract whereby he can purchase like 
goods at less than the market price 
is not grounds for reducing the dam- 
ages to below the market price as 
defendant is not entitled to the bene- 
fit of plaintiff's bargain. Hart v. 
Brierley, 76 N.E. 286, 189 Mass. 598. 


97. Ala.—Samford v. Going Road 
Machinery Co., 124 So. 880, 220 Ala. 
306. 


v. Behan, 12 La. 


N.E. 


Colo.—Jones v. Dappen, 146 P. 118, 
27 Colo.App. 21. 

Tll.— McDonald v. Danahy, 63 N.E. 
648, 196 Il]. 133 [aff 96 Ill.App. 380]. 

Ky.—Cable Co. v. Greenfield, 244 
S.w. 692, 196 Ky. 314. 

La.—Fox v. Jones, 3 So. 95, 39 La. 
Ann. 929; New Orleans Draining Co. 
v. De Lizardi, 2 La.Ann. 281. See 
Johnson v. Manget Bros. Co., 122 So. 
51, 168 La. 317 (where plaintiff was 
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property ;°° 


of like species, 


limited to the sum he originally ac- 
cepted from defendant in payment for 
the property). 

Mo.—Deer v. People’s Bank of 
Springfield, (App.) 47 S.W.(2d) 787; 
Horine v. Bone, 69 Mo.App. 481. 


Mont.—Williams vy. Gray, 203 P. 
524, 62 Mont. 1. 
Neb.—Watson v. Coburn, 53 N.W. 


477, 35 Neb. 492; Peckinbaugh v. 
Quillin, 12 N.W. 104, 12 Neb. 586. 


N.Y.—Philbrook v. Kellogg, 18 Hun 
399. See Keiley v. Mechanics’, etc., 
Bank, 25 N.Y.S. 556, 72 Hun 168 [aff 
SON Hn) SOM Lae eING Yn GO2N aC wWuneke 
the fair value of the property was as- 
sumed to be the amount for which it 
was sold in preference to the con- 
flicting testimony of expert witnesses 
as to the value). 


Or.—Fredenburg v. Horn, 218 P. 
939 10.8 NOx GCe oO cA ar tay thoes 


Tenn.—MecGill v. Chilhowee Lum- 
ber Co., 82 Siw. 210). 114 ‘Tenn. -552. 


Tex.—Jackson v. Taylor, (Civ. 
App.) 166 S.W. 413. 


Wash.—John Smith Co. v. Hardin, 
233 P.. 628,133. Wash. 194 [mod. on 
reh 238 P. 647, 136 Wash. 694]; Het- 
rick Vv. Smithiei22) P8638, 6% Wash: 
664. See McVeety v. Hayes, 191 P. 
401, 111 Wash. 457 (holding lower 
court justified in adopting price at 
which property was sold as its value). 

Sask.—Dornian vy. Crapper, 7 Sask. 
L, 229. 


See Prinneveau vy. Morden, 6 Alta. 
L. 52 (where the price at which-con- 
verted property was sold was accept- 
ed as its value); Goodall v. Clarke, 
23> Ont. 55 £8) Ont. WR. 185, 2. 0Ont. 
W.N. 567, 21 Ont.L. 614, 16 Ont.W.R. 
820 (holding plaintiff to be bound at 
price received by defendant at sale 
to which plaintiff gave his consent). 


[a] Costs and expenses of sale by 
defendant cannot be deducted from 
recovery of party whose property is 
converted. McGill v. Chilhowee Lum- 
ber Co.; 82. S.W. 210, 111 Tenn 552: 


[b] Where plaintiff would have 
sold at same price had defendant not 
converted the property and sold it in 
the same manner as plaintiff would 
have sold it the measure of damages 
is the amount received by defendant 
from the sale. Light v. Hawley, 29 
Ont. 25: 


Right of plaintiff to elect sum re- 
alized from sale see infra § 260. 

98. U.S.—Mitsubishi Shoji Kaisha 
v. Davis, 291 F. 57 [cert den 44 S.Ct. 
34, 263 U.S. 706, 68 L.Ed. 516]. 


Conn.—Seymour v. Ives, 46 Conn. 
9. 


Ga.—Henry Cotton Mills v. Shoe- 
nig & Co. 127 SB. 288) 33 iGa.App: 
467. But see Stapleton v. Dismukes, 
159 S.E. 768, 438 Ga.App. 611 (holding 
that the price at which plaintiff 
agreed to sell the property to de- 
fendant is prima facie evidence of its 
value at the time of the conversion); 
Bradley v. Burkett, 11 S.B. 492, 82 
Ga. 255 (holding that where the par- 
ties have fixed the value, as between 
themselves, by a contract of sale, the 
recovery, if none of the purchase 
price has been paid, is the amount of 
So purchase money note with inter- 
est). i 


Ilowa.—Brown v. Allen, 35 Iowa 306. 
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the “reasonable value” of the prop- 
erty;! the par value;? or its fair value to the own- 
er.’ If, however, the property has little or no market 
value, and is of a special or higher value to plain- 
tiff, the value to be taken as the measure of recov- 
ery is the actual and fair value to plaintiff;* pro- 


N.Y.—Andrews v. Durant, 18 N.Y. 
496; Sinnette v. Hoddick, 31 N.Y.S. 
453, 10 Misc. 586. 


f Mideast anes Vv. Smith, 227 Vt. 
203. 

See Murray v. Okanogan Live 
Stock, ete, Co., 40 P. 942, 12 Wash. 
259 (where the court assumed that 
the sum agreed to be paid for the 
property was plaintiff's measure of 
damages). 

99. Sears v. Lydon, 49 P. 122, 5 
Idaho 358; Wehle v. Haviland, 69 N. 
Y. 448; Wehle vy. Butler, 61 N.Y. 
245; Rosenthal v. Finkelstein, 164 
N.Y.S. 41; Tucker v. Hamlin, 60 Tex. 
171; Hickman y. Aldridge, (Tex.Civ. 
App.) 21 S.W.(2d) 341. 


[a] Reasons for rule.—‘The plain- 
tiff was entitled to recover-so much 
as would repair the injury sustained 
by the wrong doing of the defendants, 
and that was the money value of the 
goods at the time and interest there- 
on. The money value is the price at 
which they could be replaced for mon- 
ey in the market, and hence the in- 
quiry is as to the 
the goods when they have a market 
value. . The sum at which the 
plaintiff could have replaced the 
goods in market would have indemni- 
fied her for the loss sustained, and 
the interest upon that sum would 
have given her the legal profit to 
which she was entitled, the fixed legal 
rate of interest taking the place of 
the uncertain and indefinite profits 
which the plaintiff might have made 
either from the possession of the 
goods or their equivalent in money. 
. + . The retail value or the price 
at which goods are sold at retail in- 
cludes the expected and contingent 
profits, the earning of which involves 
labor, loss of time and expenses, sup- 
poses no damage to or depreciation 
in the value of the goods, and is de- 
pendent upon the contingency of find- 
ing purchasers for cash, and not upon 
credit, within a reasonable time, the 
sale of the entire stock without the 
loss by unsaleable remnants, and the 
closing out of a stock of goods as 
none ever was, or ever will be closed 
out, by sales at retail at full prices. 
By the allowance of these unearned 
and uncertain profits, and also the 
allowance of interest from the time 
of the conversion the plaintiff recov- 
ers the profits which she had hoped 
to make in the future, and interest 
upon the profits, as well as upon her 
investment. The plaintiff was enti- 
tled to compensation, and that con- 
sisted of the market value of the 
goods, their cost, or what they would 
have cost in the market and interest 
thereon, and nothing more. The re- 
tail profit was not included in the 
compensation to which she was en- 
titled.” Wehle v. Haviland, 69 N.Y. 
448, 450, 451. 


1. Lincoln vy. Packard, 60 S.W. 682, 
25 Tex.Civ.App. 22. 

2. Beaumont Hotel Co. v. Caswell, 
(Tex.Civ.App.) 14 S.W.(2d) 292. 

3. Kuzemka v. Gregory, 146 A. ue 
109 Conn. 117; Ller v. Baker, 46 N.W. 
377, 82 Mich. 226; Beebe v. Wilkin- 
son, 16 N.W. 450, 30 Minn. 548; Swank 
v. Elwert, 105 P. 901, 55 Or. 487. 

4. U.S.—Richards v. International 
Agricultural Corporation, 10 F.(2d) 
218; Whitehurst v. U. S., 272 F. 46; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vided it is not merely fanciful or .sentimental.® 
Moreover, the market value will never be adhered 
to as the absolute measure of recovery where to 
do so would be a departure from the more funda- 
mental principle of just compensation for the in- 
jury or loss sustained by reason of the conversion.® 
Where plaintiff has contracted to sell the property 
to a solvent purchaser at a specified, price and the 
conversion prevents the carrying out of the con- 
tract either because the property is not obtainable 
on the market? or plaintiff does not know of the 
conversion until it is too late to go into the market 
and get property to fulfill the contract,® the meas- 
ure of recovery is the actual value to plaintiff, which 
is the price he would have received under the con- 
tract. If, because of the expense and cost of put- 
ting the property in the place and condition it was 
in before removed by the converter, the property 
was of greater value as in use than as property be- 
ing sold upon the market, plaintiff is entitled to the 
actual value of the property as in use rather than 
its value upon the market;® but the value of the 
property as in use cannot be taken as the measure 
of damages where the conversion does not violate a 


Marsh v. Union Pac. R. Co., 9 F. 873, 
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right to continue a particular use of the property 
in a particular place, but merely violates plaintiff's 
right to have possession of the property and re- 
move it from the place where it has been put to a 
particular use.1° Where the property has one value 
for the purpose for which such property is normally 
intended, and another value for some other pur- 
pose to which it could be put, it 1s the former value 
that is to be taken as the measure of damages rather 
than the latter.11 


[$ 250] (b) Conversion of Part of Article.1? If 
the conversion of part of an article destroys the 
value of the entire article, so that the part not con- 
verted is worthless to plaintiff, the conversion is 
regarded as a conversion of the whole so that the 
ordinary measure of damages is the value of the 
whole article with interest;1* but if the part not 
converted remains of some value, after the conver- 
sion, the damages are limited to the extent that the 
property was deprived of its value to plaintiff.'+ 


[§ 251] (c) Of What Place. As a general rule 
the value to be taken is that of the place where 
the conversion occurred ;!° but if there is no market 


that ordinarily the most practicable 


3 McCrary 236. 


Ariz.—Jones v. Stanley, 233 P. 598, 
Quin Ani:  SSk. 

Conn.—Barker v. S. A. Lewis Stor- 
age, etc., Co., 65 A. 143, 79 Conn. 342, 
118 Am.S.R. 141. 


Tll.— Sell v. Ward, 81 Ill.App. 675. 


Ind.—Aufderheide v. Fulk, 112 N. 
BH. 399, 64 Ind.App. 149. 

Iowa.—Bryan & Co. v. Scurlock, 
180 N.W. 684, 190 Iowa 534; Gens- 
burg v. Field, 74 N.W. 3, 104 Iowa 
599. 

Md.—Mitchell v. Stephenson, 152 A. 
114, 159 Md. 575. 


Mass.—Jackson v. Innes, 121 N.E. 
489, 231 Mass. 558; Stickney v. Al- 
len, 10. Gray “352. 

Mich.—Barbrick v. White Sewing 
Mach. Co., 147 N.W. 493, 180 Mich. 
535; Rose v. Lewis, 10 Mich. 483. 


Miss.—Illinois Cent. R. Co. v. Le 
Blanc, 21 So. 748, 74 Miss. 626. 


Mo.—Mayes v. Cunningham, (App.) 
204 S.W. 404; Strothers v. McFar- 
land, (App.) 194 S.W. 881, 884 [cit 
Cyc]. 

N.Y.—Lake v. Dye, 133 N.E. 448, 232 
N.Y. 209; Lovell v. Shea, 18 N.Y.S. 
193, 60 N.Y.Super. 412; D. Appleton & 
Co. v. Zeese-Wilkinson Co., 251 N.Y.S. 
532, 140 Misc. 653; Taft v. Smith, 
Gray & Co., 134 N.Y.S. 1011, 76 Misc. 
283; Barrington v. Offenbach, 163 N. 
aS, 4205 

N.D.—Company A, First Regiment, 
North Dakota National Guard Train- 
ing School, v. Hughes, 205 N.W. 722, 
53) N.D. -291. 

Ohio.—Erie R. Co. v. Steinberg, 113 
N.E. 814, 94 OhioSt. 189, L.R.A.1917B 
787, Ann.Cas.1917E 661. 

Or.—Barber v. Motor Inv. Co., 298 
P. 216, 136 Or. 361; Swank v. Elwert, 
105 RP: 901, 55 Or. °487. 

Tex.—Foster v. Balderez, (Civ.App.) 
32 S.W.(2d) 875; Alamo Auction Co. 
v. Lawson, (Civ.App.) 10 S.W.(2d) 
600; Texas Warehouse Co. v. Imperial 
Rice Co., (Civ.App.) 164 S.W. 396; 
Morris v. Smith, 112 S.W. 130, 51 Tex. 
Civ.App. 357. 

Utah.—Pennington v. Redman Van, 
etc., Co., 97 P. 115, 34 Utah 223. 


Wash.—Kimball v. Betts, 169 P. 849, 
99 Wash. 348. 


Ont.—Doyle y. Eccles, 17 U.G.C.P. 
644. ‘ 


[a] Absence of market value.— 
“Property may have a value, notwith- 
standing there is no market for it, 
and it will not do to say that, because 
not bought and sold in the market, 
valuable property may be taken or 
destroyed and the owner receive noth- 
ing therefor.” Durocher v. Myers, 274 
P. 1062, 1064, 84 Mont. 225. 


[b] Cost of replacement.—(1) It 
is sometimes said that where the 
property has no market value a prop- 
er measure of damages is the cost of 
replacement, Leoncini v. Post, 13 N. 
Y.S. 825; Seattergood v. Wood, 14 
Hun 269 [aff 79 N.Y. 263, 35 Am.R. 
51S]. (2) If plaintiff has made no 
effort to have the property replaced 
there should be deducted from the 
cost of reproduction a reasonable 
amount for depreciation during the 
period between the time the property 
was new and the time of the conver- 


sion. Barrington y. Offenbach, 163 
N.Y.S: 423. 

[ec] Stereotype plates.—Where the 
property converted is stereotype 


plates, used for printing labels or ad- 
vertisements, and is of great value to 
the owner, but of trifling value to 
others, the measure of damages is the 
value to the owner and in estimating 
this the cost of replacing the plates 
is to be considered. Stickney v. Al- 
len, 10 Gray (Mass.) 352. 


Actual value as measure for arti- 
cles kept for personal use see infra § 
279. 


5. Richards v. International Agri- 
cultural Corporation, 10 F.(2d) 218. 


6. Marsh v. Union Pac. R. Co., 9 
EF. 873;°3 McCrary 236; Barker v. S. 
A. Lewis Storage, etc., Co., 61 A. 363, 
78 Conn. 198; Aufderheide v. Fulk, 
112 N.E. 399, 64 Ind.App. 149; Rogers 
v. Standard Steel Castings. Co., 16 
OhioApp. 474. 


7. -EWrance vy. Gaudet, L.R. 6 Q.B. 
JC) 


8. Rogers v. Standard Steel Cast- 
ings Co., 16 Ohio App. 474. 


[a] Reasons for rule.—‘Our con- 
clusion is that the cardinal or funda- 
mental rule is that the plaintiff shall 
be fairly compensated for the loss 
sustained by reason of his being 
wrongfully deprived of his property; 


method of ascertaining this loss is to 
ascertain its market value, but that 
the market-value rule is subordinate 
to the cardinal rule to the effect, that, 
where, because of the nature or loca- 
tion of the property, or its peculiar 
value to the plaintiff because of being 
sold and deliverable to a solvent pur- 
chaser at a higher price than the mar- 
ket value, the market-value rule would 
not accomplish the results contem- 
plated under the cardinal rule, such 
subordinate rule cannot be applied.” 
Rogers v. Standard Steel Castings Co., 
16 OhioApp. 474, 484, 485. 

9 Starkey v. Kelly, 50 N.Y. 676. 

[a] Carpets laid in house.—Where 
earpets in use in a house, which are 
converted, are worth to plaintiff not 
only their value as goods on the mar- 
ket but also the value of the labor 
in cutting, making, and putting them 
down, there can be recovery for their 
value as put down. Starkey v. Kelly, 
50MIN. Y. 6.76: 


10. Johnston v. Albany Dry-Goods 
Co., 43 N.Y.S. 164, 12 App.Div. 608; 
Clayton v. Phillipp, (Tex.Civ.App.) 
159 S.W. 117. And see Cox v. McKin- 
ney, 258 S.W. 445, 212 Mo.App. 522 
(holding that, where the conversion 
consists in refusing to allow plaintiff 
to remove a building erected upon 
defendant’s land, which by agreement 
is personalty which plaintiff has the 
right to remove, the measure of dam- 
ages is not the market value of the 
property but the value of the building 
to the converter as it enhances the 
value of his land). Contra Red Dia- 
mond Clothing Co. vy. Steidemann, 152 
S.W. 609, 169 Mo.App. 306. 

11. La Chapelle v. Warehouse, etc., 
Supply Co., 70 N.W. 589, 95 Wis. 518. 

12. Conversion of part as conver- 
sion of whole see supra § 39. 

13. Walker v. Johnson, 9 N.W. 632, 
28 Minn. 147. 

14 Walker v. Johnson, supra. 

15. U.S.—Mallory S. S. Co. wv. 
Mitchell, 291 F. 53. 


Ala.—Zimmern yv. Southern Ry. Co., 
92 So. 437, 207 Ala. 169; Nashville, 
etc., R. Co. v. Karthaus, 43 So. 791, 150 
Ala, 633. 

Cal.—Hamer vy. Hathaway, 33 Cal. 
Habel 

Fla.—Wright v. Skinner, 16 So. 335, 
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value for such or like property at the place of con- 
version the measure of damages may be fixed by tak- 
ing the market value at the nearest or principal 
market, and deducting the cost of getting the prop- 
erty to that place;1® and, should the conversion oc¢- 
cur while the property is in the course of transporta- 
tion to a particular market, the damages are to be 


34 Fla. 453; Skinner v. Pinney, 19 Fla. 
42, 45 Am.R. 1; Robinson v. Hart- 
ridge, 13 Fla. 501. 


Jowa.—Gensburg v. Field, 74 N.W. 
8, 104 Iowa 599; Kemper y. Burling- 
ton, 47 NoW: 72) 81 Lowa 354. 


Kan.—Gentry v. Kelley, 30 P. 186, 
49 Kan. 82. 


Ky.—T. J. Moss Tie Co. v. Myers, 
116 S.W. 255. 


Mass.—E. Kronman, Ine., v. Bunn 
Bros., 163 N.E. 711, 265 Mass. 549; 
United Shoe Mach. Co. v. Holt, 69 N. 
B®. 1056, 185 Mass. 97; Whitney v. 
Beckford, 105 Mass. 267. 


Mich.—Davidson v. Kolb, 55 N.W. 
373, 95 Mich. 469; Tuttle v. White, 9 
N.W. 528, 46 Mich. 485, 41 Am.R. 175; 
Baylis v. Cronkite, 39 Mich. 413. 


Mo.——Coffey v. State Nat. Bank, 46 
Mo. 140, 2 Am.R. 488. 


Neb.—Richtmyer v. Mutual Live 
Stock Commission Co., 240 N.W. 315, 
122 Neb. 317, 80 A.L.R. 608. 


_ Nev.—Ward v. Carson River Wood 
Co., 138 Nev. 44. 


N.Y.—Wallingford v. Kaiser, 84 N. 
295,194 IN. Y. 392; 123° Am.S-Re 600; 
15 L.R.A.N.S. 1126; Fleischmann y. 
Samuel, 45 N.Y.S. 404, 18 App.Div. 97 
fdism 49 NE. 1097, 154 N.Y. 731]; 
Adams v. Loomis, 7 N.Y.St. 592; Mce- 
Intyre v. Whitney, 124. N.Y.S. 234, 139 
App.Div. 557 [aff 94 N.E. 1096, 201 N. 
YZ 6], 


Pa.—Murdoch v. Biery, 112 A. 772, 
269) Par 577; Hill ww: Canfield, 56 Paz 
454; Hilty v. Saltsburg Coal Mining 
Co:, 55 Pa.Super. 104. 


Tex.—Tucker v. Hamlin, 60 Tex. 
171; Blum v. Merchant, 58 Tex. 400. 


Utah.—Madsen vy. Madsen, 269 P. 
132, 72 Utah 96. 


Vt.—Hassam v. J. BE. Safford Lum- 
ber Co., 74 A. 197, 82 Vt. 444. 


Wash.—Gunstone v. Chicago, M. & 
Ba Sa uRy- Co., 140 PP. 907,479 (Wash. 
629, 52 L.R.A.N.S. 392. 


[a] Place of conversion for pur- 
pose of damages.—(1) Where third 
persons claiming title to the property 
take it and deliver it to defendant as 
bailee to transport to market, and 
plaintiff demands the property of de- 
fendant after it has been taken to 
market and defendant refuses to de- 
liver it, the place of the wrongful 
taking by the third persons is to be 
deemed the place of conversion rather 
than the place of demand and re- 
fusal, where the value is consider- 
ably higher at the latter place due to 
the labors and expenditures of de- 
fendant. Ward vy. Carson River Wood 
Co., 13 Nev. 44. (2) But, where the 
value at the place.of original taking 
is higher, it has been held that a de- 
fendant who innocently sells the con- 
verted property as agent for the orig- 
inal converter is liable only for the 
value at the place where he undertook 
to deal with the property, and not the 
higher value of the place where the 
original taking occurred. Richtmyer 
vy. Mutual Live Stock Commission Co., 
240 N.W. 315, 318, 122 Neb. 317, 80 A. 
L.R. 608 (‘In such cases ‘the time 
and place of conversion’ to be con- 
sidered, and which controls on_the 
question of value, are those fixed by 
the acts of the defendant in its deal- 
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ing with the property, rather than the 
original taking in which defendant 
had no part’). (3) Where a railroad 
company, which has the right to take 
sand under its right of way for pur- 
poses of maintenance, wrongfully 
severs the sand, loads it on ears, and 
takes it to another place to sell, the 
place of sale is really the place of 
conversion so that the value there 
constitutes the measure of damages, 
for until its wrongful intentions or 
purposes became manifest by the sale 
defendant could have contended that 
it was rightfully removing the sand 
for purposes of maintenance. Nash- 
ville, ete., R. Co. v. Karthaus, 43 So. 
791, 150 Ala. 633. (4) Where defend- 
ant cuts and converts timber and 
makes it into mining props, the 
measure of damages is the value at 
the place of conversion and not the 
amount received for the props at a 
distant market. Murdoch y. Biery, 
112\ A. 772, 269 Pa. 577. 

16: Glaspy v. Cabot, 135 Mass. 435; 
Hennes v. Charles Hebard & Sons, 135 
N.W. 1073, 169 Mich. 670; Walling- 
ford v. Kaiser, 84 N.E. 295, 191 N.Y. 


392), 123 \AumS.R! 600; 25 “LaRLAUN-S: 
1126; Hodson vy. Goodale, 29 P. 70, 
22 Or. 68. See Huether v. McCaull- 


Dinsmore Co., 204 N.W. 614, 53 N.D. 
721 (holding that, where grain was 
shipped to a terminal market and 
sold, plaintiff was entitled to its value 
at the terminal market, less storage 
charges for which plaintiff was liable 
and the freight and handling charges 
involved in getting the grain to the 
terminal market). 


17. Zimmern vy. Southern Ry. Co., 
92 So. 437, 207 Ala. 169; Farwell v. 
Price, 30 Mo. 587; Blackmer yv. Cleve- 
land, etc., R. Co., 73 S.W. 913, 101 Mo. 
App. 557; Wallingford v. Kaiser, 96 
N.Y.S. 981, 110 App.Div. 503 [aff 84 N. 
By 295; LOL N.Y. 392,123 Am SuR2 600; 
15 L.R.A.N.S. 1126]; Hallett v. No- 
vion, 14 Johns. (N.Y.) 273 [rev on 
other grounds 16 Johns. 327]. See 
Wholesale Coal Co. v. Price Hill Col- 
liery Co., 128 S.E. 313, 98 W.Va. 438 
(recognizing rule). 


[a] Reasons for rule.—‘‘There is 
and ought to be an exception to the 
general rule in trover that the value 
of the property at the place of con- 
version is the owner’s measure of 
damages in the case of goods convert- 
ed by a stranger at an intermediate 
point while in the course of transpor- 
tation, and that where the property 
when wrongfully taken is on the way 
to a profitable market, where it would 
certainly have arrived, the owner is 
entitled to recover the value of the 
goods at the place of destination, less 
the cost of carriage and the cost of 
effecting a sale in that market. The 
purpose of the law is to afford just 
and reasonable compensation ‘to the 
injured party for the natural and 
proximate consequences of the wrong- 
ful act; and this can hardly otherwise 
be accomplished in such a case as that 
which we have presented for our 
consideration here.” Wallingford v. 
Kaiser, 84 N.E. 295, 296, 191 N.Y. 392, 
123 Am.S.Re'600, 15 E.ReAUN:S) 11265 


[b] Defendant’s lack of knowledge 
of place of destination is not availa- 
ble to him in mitigation of damages. 
Wallingford v. Kaiser, 84 N.E. 295, 
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measured by-the market value at the place of des- 
tination, less the cost of carriage and the cost of 
effecting a sale in that market.'? 
[§ 252] (d) Of What Time. 
ally conceded that the value as it existed at the 
time of the conversion is, in general, the measure 
of damages in trover,!® and a considerable number 


Although it is usu- 


191 N.Y. 392,123 Am.S.R. 600, 15 L.R. 
A.N.S. 1126. 


{c] Inability to reach destination. 
—Where the property could not pos- 
sibly have reached the place of desti- 
nation the damages should be meas- 
ured by the value prevailing in a mar- 
ket which was accessible at the time 
of the conversion. Wholesale Coal 
Co. v. Price Hill Colliery Co., 128 S.E. 
313, 98 W.Va. 438. 


Measure of damages against carrier 
for goods in transit see Carriers § 606. 


18. U.S.—Logan County Nat. Bank 
v. Townsend, 11 S.Ct. 496, 139 U.S. 67, 
35 L.Ed. 107; Fink vy. Bedell, 1 F.(2d) 
73; Atkins v. Garrett, 270 F. 939; Ed- 
munds v. Nolan, 86 F. 564; Watt v. 
Potter, 29 F.Cas.No. 17,291, 2 Mason 
Tiles 


Ala.—-Granade v. U. S. Lumber & 
Cotton Co., 139 So. 409, 224 Ala. 185; 
Spivy-Johnson Portrait Co. v. Belt 
Automobile Indemnity Ass’n, 99 So. 
80, 210 Ala. 681; Howton y. Mathias, 
73 So. 92, 197 Ala. 457; Mattingly v. 
Houston, 52 So. 78, 167 Ala. 167; Ryan 
v. Young, 41 So. 954, 147 Ala. 660; 
Brooks v. Rogers, 13 So. 386, 101 Ala. 
111; Burks v. Hubbard, 69 Ala. 379; 
Linam v. Reeves, 68 Ala. 89; Street 
v. Nelson, 67 Ala. 504; Loeb v. Flash, 
65 Ala. 526; Napier v. May, 102 So. 
596, 20 Ala.App. 483; Miller v. Mill- 
stead & Hill, 81 So. 182, 17 Ala.App. 
6; Massey v. Fain, 55 So. 936, 1 Ala. 
App. 424. 

Ark.—Boston Mut. Life Ins. Co. v. 
Power Mfg. Co., 31 S.W.(2d) 541, 182 
Ark. 374; Lipscomb v. De Long, 249 
S.W. 14, 158 Ark. 24; Jefferson v. 
Hale, 31 Ark. 286; Peterson v. Gres- 
ham, 25 Ark. 380; Ryburn v. Pryor, 
14 Ark. 505. See Hudson v. Burton, 
250 S.W. 898, 158 Ark. 619 (holding 
that, where conversion is not willful, 
recovery is limited to the market val- 
ue at the time of conversion and a 
higher subsequent value cannot be 
recovered). 


Cal.—Nichols v. Leach, 300 P. 103, 
114 Cal.App. 545; Dollar v. Interna- 
tional Banking Corporation, 109 P. 
499, 13 Cal.App. 331; Allsopp v. Joshua 
Hendy Mach. Works, 90 P. 39, 5 Cal. 
App. 228. 


Colo.—Barkhausen v. Bulkley, 11 
P.(2d) 220, 90 Colo. 558; Sigel-Cam- 
pion Live Stock Co. v. Holly, 101 P. 
68, 44 Colo. 580. 


Conn.—Kuzemka v. Gregory, 146 A. 
17, 109 Conn. 117; Cook v. Loomis, 26 
Conn. 483; Hurd y. Hubbell, 26 Conn. 
3993") Lewis 'v. Morse, 20 (Conn, 211: 
Curtis v. Ward, 20 Conn. 204; Clark 
ip Whitaker, 19 Conn. 319, 48 Am.D. 
160. : 


Del.—Baker v. Spruance, 91 A. 203, 
28 Del. 140; Vaughan vy. Webster, 5 
Del. 256. 


D.C.—Karrick vy. Holloway, 54 App. 
D.C. 252, 296 FE. 999. 


Fla.—Quitman Naval Stores Co. v. 
Conway, 58 So. 840, 63 Fla. 253; 
Wright v. Skinner, 16 So. 335, 34 Mla. 
453; Skinner v. Pinney, 19 Fla. 42, 45 
Am.R. 1; Moody v. Caulk, 14 Fla. 50; 
Robinson v. Hartridge, 13 Fla. 501. 


Ga.—Wyly v. Burnett, 43 Ga. 438; 
Dorsett\v. HWrith, 25 Ga. 537;  Schiey 
v. Lyon, 6 Ga. 530; Milltown Lumber 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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of states have adhered to this rule 


Co. v. Carter, 63 S.E. 270, 5 Ga.App. 
344, 


Idaho.—Averill Machinery Co. v. 
Vollmer-Clearwater Co., 166 P. 253, 
30 Idaho 587; Unfried v. Libert, 131 
P.. 660, 23° Idaho 603; Unfried: v. 


Libert, 119 P. 885, 20 Idaho 708. 


Ill.—Schwitters v. Springer, 86 N. 
B. 102, 233 Til. 271 [aff 137 Ti). App. 
103]; Bates v. Nyberg Automobile 
Works, 170 Ill. 301; Sturges v. Keith, 
57 Ill. 451, 11 Am.R. 28;. Otter v. Wil- 
liams, 21 Ill. 118; Genslinger v. New 
Illinois Athletic Club of Chicago, 252 
Ill.App. 298 [rev on other grounds 171 
N.E. 514, 339 Ill. 426]; Gustin Bacon 
Mfg. Co. v. First ‘Nat. Bank, -224 Ill. 
App. 457 [aff 137 N.B. 793, 306 Ill. 
179]; Mayer v. Miller, 213 .Il].App. 
279; Cole Motor Co. v. Centaur Mo- 
tor. Co- of Ttlinois, 195 1h App: 63875 
O'Neill v. Lindsay Light Co., 181 Ill. 


App. 700; Robinson vy. Alexander, 141 
Tll.App. 192; Wenham vy. Wilson, 129 
Tll.App. 553; Smyth v. Stoddard, 105 


Tll.App. 510 [mod 67 N.E. 980, 203 Ill. 
424, 96 Am.S.R. 314]; Cassidy v. Elk 
Grove and, <étc., Co., 58 TllApp. (39: 


Ind.—Citizens’ St. R. Co. v. Rob- 
bins, 42 N.E. 916, 43 N.E. 649, 144 Ind. 
ise Hillis veowire. 33 nd. A275 Am? 
R. 189; Yater v. Mullen, 24 Ind. 277. 


Towa.—Doyle v. Burns, 99 N.W. ze 
123 Iowa 488; Gravel v. Clough, 46 N 
W. 1092, 81 Iowa 272; Thew v. Miller, 
36. N,W.. 771, 73 Iowa 742; Crawford 
VariNwolan,.34.N Wow 754, 212 "tow, 6.73: 


Kan.—Prinz vy. Moses, 66 P. 1009; 
Simpson y. Alexander, 11 P. 171, 35 
eae 225; Shepard v. Pratt, 16 Kan. 


Ky.—Shields’ Adm’rs vy. Chesser, 
189 S.W. 968, 167 Ky. 532; Hoskins v. 
Paddock, 156 S.W. 387, 153 Ky. 728; 
Winstead v. Hicks, 121 S.W. 1018, 135 
Ky. 154, 135 Am.S.R. 446; T. J. Moss 
Tie Co. v. Myers, 116 S.W. 255; White 
Sewing Mach. Co. v. Conner, 64 S.W. 
841, 111 Ky. 827, 23 Ky.L. 1125; Greer 
v. Powell, 1 Bush 489; Sanders v. 
Vance, 7 T.B.Mon. 209, 18 Am.D. 167; 
Lillard v. Whitaker, 3 Bibb. 92. 


Me.—Wing v. Milliken, 40 A. 138, 
91 Me. 387, 64 Am.S.R. 238; Robin- 
son v. Barrows, 48 Me. 186; Head v. 
Goodwin, 37 Me. 181. 


Md.—Merchants’ Nat. Bank v. Wil- 
liams, 72 A. 1114, 110 Md. 334; Swartz 
v. Gottlieb - Bauernschmidt - Straus 
Brewing Co., 71 A. 854, 109 Md. 393, 
16 Ann.Cas. 1156; Seaboard Air Line 
ReCom veer nillips 10: Ast 280% 108i. 
285; Heinekamp v. Beaty, 21 A. 1098, 
22 A. 67, 74 Md. 388; Andrews v. 
Clark, 20 A. 429, 72 Md. 396; Balti- 
more Third Nat. Bank vy. Boyd, 44 
Md. 47, 22 Am.R. 35; Baltimore Mar. 
Ins. Co. Vv. Dalrymple, 25 Md. 269; 
Stirling v. Garritee, 18 Md. 468; Hep- 
ee Sewell, 5 Harr.&J. 211, ‘9 Am. 


Mass.—Whitcomb v. Reed-Prentice 
Co., 159 N.E. 922, 262 Mass. 348; Koski 
v. Haskins, 128 N.E. 427, 236 Mass. 
3846; Hart v. Brierly, 76 N.E. 286, 189 
Mass. 598; Hunt v. Boston, 67 N.E. 
244, 183 Mass. 303; Glaspy v. Cabot, 
135 Mass. 435; King v. Ham, 6 Allen 
298; Selkirk v. Cobb, 13 Gray 313; 
Parsons, Vs" Martin, 11. Gray 111: 
Dresser Mfg. Co. v. Waterston, 3 
Mete. 9; Johnson y. Sumner, 1 Mete. 
172; Weld vy. Oliver, 21 Pick. 559; 
Greenfield Bank y. Leavitt, 17 Pick. 
1, 28 Am.D. 268; Kennedy v. Whit- 
well, 4 Pick. 466. 


Mich.—Nelson & Witt v. Texas Co., 
239 N.W. 289, 256 Mich. 65; Wallace 
v. H. W. Noble & Co., 168 N.W. 984, 
203 Mich. 58; Davidson v. Kolb, 55 
N.W. 3738, 95 Mich. 469; Spoon vy. Chi- 
cago, etc., R. Co., 49 N.W. 35, 86 Mich. 
309; Jackson y. Evans, 7 N.W. 79, 44 
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despite the fact | that the property is subject to subsequent fluctua- 


Mich. 510; Allen v. Kinyon, 1 N.W. 
863, 41 Mich. 281; Baylis v. Cronkite, 
39 Mich. 413; Bates v. Stansell, 19 
Mich, 91; Ripley v. Davis, 15 Mich. 
75, 90 Am.D. 262; Symes v. Oliver, 13 
Mich. 9. 

‘ Minn.-—Dolliff v. Robbins, 86 N.W. 
772, 83’ Minn. 498, 85 Am.S.R. 466; 
Nesbitt v. St. Paul Lumber Co., 21 
Minn. 491; Zimmerman vy. Lamb, 7 
Minn. 421; Derby v. Gallup, 5 Minn. 
119 [error dism 2 Wall. 97 (U.S) 17 
L.Ed. 855] 

Miss.—Whitfield y. 
Miss. 352. 

Mo.—Richardson y. 
806, 1382 Mo. 238; Neiswanger v. 
Squier, 73 Mo. 192; Coffey v. State 
Nat. Bank, 46 Mo. 140, 2 Am.R. 488; 
Haale v. Dillon, 21 Mo. 294; Walker 

Borland, 21 Mo. 289; Carter v. Fe- 
tia, 17 Mo. DOT UMUC Ven Crys Cl; 
(App.) 217 S.W. 563; Summers v. 
Rutherford, (App.) 195 S.W. 511; Mil- 
ler’) V4 -Biges;c(ADDi)< 183 eS. Wai T1385 
Winchester v. Burris, (App.) 178 S.W. 
286; Stringer v. Geiser Mfg. Co., 175 
S.W. 239, 189 Mo.App. 337;. Thomas 
Mfg. Co. v. Huff, 62 Mo.App. 124; Han- 
lon v. O’Keefe, 55 Mo.App. 528; Hen- 
dricks v.. Evans, 46 Mo.App. 313; 
Green v. Stephens, 37 Mo.App. 641. 

Nev.—Dixon v. Southern Pac. Co., 
172 P. 368, 177 BP. 14, 42’ Nev. 73, L.R. 
A.1918D 960; Boylan v. Huguet, 8 
Nev. 845; Carlyon vy. Lannan, 4 Nev. 
156. 

N.H.—Meloon v. Read, 59 A. 946, 73 
N.H. 153; Frothingham v. Morse, 45 
N.H. 545. i. 

N.J.—Dimock vy. U.S. National 
Bank, 25 A. 926, 55 N.J.Law 296, 39 
Am.S.R. 643. 

N.M.—Martinez v. Vigil, 142 P. 920, 
19 N.M. 306, L.R.A.1915B 291. 


N.Y.—Hawver v. Bell, 36 N.E. 6, 
141 N.Y. 140; Wehle v.. Haviland, 69 
N.Y. 448 [lim Wehle v. Butler, 61 N. 
Y. 245]; Mechanics’, etc., Bank v. 
Farmers’, etc., Nat. Bank. 60 N.Y. 40; 
Ormsby v. Vermont Copper Min. Co., 
56 N.Y. 628; Andrews v. Durant, 18 
N.Y. 496; Filer vy. Creole Syndicate, 
245 N.Y.S. 367, 230 App.Div. 509 [rev 
on other grounds 176 N.E. 418, 256 N. 
Y. 346, ‘rearg den 177 N.E. 196, 256 
N.Y. 692]; McIntyre v. Whitney, 124 
N.Y.S. 234, 139 App.Div. 557 [aff 94 
INGE 096. 2.0 NOYVe4 5261 See Pe rOT Avs 
Morton Boarding Stables, 59 N.Y.S. 
287, 43 App.Div. 140; Heald v. Mac- 
gowan, 5 N.Y.S. 450, 15 Daly 233 [aff 
QO N Be dst il TN 643895 “Dishrow 
v. Tenbroeck, 4 E.D.Smith 397; Jean- 
ette Doll Co. v. Cusmano, 199 N.Y.S. 
751, 120 Mise. 782; Remington Arms 
Union Metallic Cartridge Co. v. At- 
kinson, 177 N.Y.S. 723, 107 Misc. 389 
{mod 180 N.Y.S. 950]; Lamb v. O’Reil- 
ly; 34 N.Y.S. 235, 13 Mise” 212;: Son- 
neberg v. Levy, 32 N.Y.S. 1130, 12 
Mise. 154; Zeppitella v. Cappellino, 
199 N.Y.S. 273; Di Gabrielle v. Kerri- 
gan, 172 N.Y.S. 134; Independent Lin- 
en Supply & Steam Laundry Co. v. 
Zakrowsky, 158 N.Y.S. 721; Baldwin 
v. Harvey, Anth.N.P. (2d Hd.) 214. 


N.C.—Waller v. Bowling, 12 S.E. 
Hee: 12 L.R.A. 261, 108 N.C. 289. 


D.—Towne v. St. Anthony, 
El. oot 77 N.W. 608, 8 N.D. 200. 


Ohio.—Booth y. Cincinnati Finance 
Co., 145 N.H. 548, 111 Ohio St. 361 [aff 
19 OhioApp. 130]; The City Loan & 
Savings Company vy. Dickison, 19 Ohio 
INJPANIS] 2.155 


Or.—Lee Tung v. Burkhart, 116 P. 
1066, 59 Or. 194; Singer v. Pearson- 
Paze Co., 115 P1158, 58 Or.526;) Fleck- 
enstein v. Inman, 40 P. 87, 27 Or. 328. 


Pa.—In re Jamison, 29 A. 1001, 163 
Pa t4oelrey, oO sea Dists alals ELI” v2 


Whitfield, 40 


Ashby, 33 S.W. 


etc., 


Canfield, 56 Pa. 454; Jacoby v. Laus- 


satt, 6 Serg.&R. 300. 

R.I.—Michelovitch v. Arter, 156 A. 
684, 52 R.I. 38; Stafford v. Grossman, 
127 A. 2; De Roza v. Grossman, 123 
A. 294. 


S.C.—Reynolds v. Witte, 
678, 138 S.C. 5; Burney v. Pledger, 
S Clay Lot: 


Tenn.—Hedges v. Burke, 247 
91, 147 Tenn. 247; Merchants’ 
Bank v. Trenholm, 12 Heisk. 520. 


Tex.—Tucker v. Hamlin, 60 Tex. 
171; Grimes v. Watkins, 59 Tex. 
133; Hatcher v. Pelham, 31 Tex. 201; 
Reef v. Hamblen, (Civ.App.) 47 S.W. 
(2d) 375; Burmarsal Co. v. Lake, 
(Civ.App.) 272 S.W. 582; Empire 
Transfer & Storage Co. v. Simon, (Civ. 
App.) 249 S.W. 885; Panhandle & S. F. 
Ry. Co. v. Talmage, (Civ.App.) 206 
S.W. 862; Hancock v. Haile, (Civ. 
App.) 171 S.W. 1053; Payne v. Linds- 
ley, 126 S.W. 329, 59 Tex.Civ.App. 545; 
Daugherty v. Lady, (Civ.App.) 73 S. 
W. 837; Lynch vy. White, (Civ.App.) 
73 S.W. 834; Houghton v. Puryear, 30 
S.W. 583, 10 Tex.Civ.App. 383; Smith 
v. Bates, (Civ.App.) 27 S.W. 1044 [mod 
28 S.W. 64]; Hull v. Davidson, 25 S. 
W. 1047, 6 Tex.Civ.App. 588; Ander- 
Ene Larremore, 1 Tex.App.Civ.Cas. 
§ , 


Utah.—Madsen v. Madsen, 269 P. 
132, 72 Utah 96; Walley v. Deseret 
Nat. Bank, 47 P. 147, 14 Utah 305. 


Vt.—Hassam vy. J. E. Safford Lum- 
ber Co., 74 A. 197, 82 Vt. 444; Davis 
v. Bowers Granite Co., 54 A. 1084, 75 
Vt. 286; Boutwell v. Harriman, ORANG 
159,53:°Vt. SL6s wPond? v2 Baker, 2 AC 
HO4, 758" Vit. 293; Thrall av. Lathrop, 
302 Vt. 30%, “3 Am JD 3067 “Granta: 
King, 14 Vt. 367. 


Wash.—Fischnaller v. Sussman, 9 
P.(2d) 378, 167 Wash. 367; Baum- 
gardner v. Kerr-Gifford & Co., 257 P. 
390, 144 Wash. 206; John Smith Co. v. 
Hardin,| 233 P2628). 183 .Wias ine ehos 
[mod reh 238 P. 647, 136 Wash. 694]; 
De la Pole v. Lindley, 230 P. 144, 131 
Wash. 354; Farmers’ & Merchants’ 
Bank of Walla Walla v. Small, 229 P. 
531, 181 Wash. 197; Hetrick v. Smith, 
122 P. 363, 67 Wash. 664; McSorley v. 
Bullock, 113 P. 279, 62 Wash. 140; 
Zindorf v. Western American Co., 67 
FP. 355, 26 Wash. 695. But see Fish v. 
N-ethercutt, 45 P. 44, 14 Wash. 582, 53 
Am.S.R. 892 (where it is said that the 
measure of damages is the value of 
the property when taken, or at such 
time as plaintiff may elect between 
the time of taking and the bringing of 
the action, with interest thereon). 

W.Va.—Pine & Cypress Mfg. Co. v. 
American Engineering & Construc- 
tion’ Co., 125° SE. 375, 97 W.Vae 474% 

Wis.—Ingram v. Rankin, 2 N.W. 
755, 32 Am.R. 762, 47 Wis. 406. But 
see Webster v. Moe, 35 Wis. 75; Wey- 
mouth v, Chicago, ete., R. Co., 84 Am. 
D. 7638, 17 Wis. 550 (both containing 
suggestions that highest intermediate 
value might be taken where property 
is of fluctuating value). 


Ont.—Scott v. McAlpine, 6 U.C.C.P. 
aoe Macklem v. Durrant, 32 U.C.Q.B. 

[a] Death of slave after conver- 
sion does not relieve defendant from 
paying its value at the time of the 
conversion. Carter v. Feland, 17 Mo. 
383; Burney v. Pledger, 37 S.C.L. 191. 

[b] Time of conversioun.— ( 1) 
Where defendant takes possession 
under an agreement with plaintiff giv- 
ing him the right to continue in pos- 
session until he has disposed of 
enough of the ‘goods to satisfy his 
elaim against plaintiff, or until it has 
been paid in other ways, and accord- 
ing to his testimony and pleading he 


36 Am.R. 
37 


S.W. 
Nat. 
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tions in value,!® although in such circumstances 
departures have been made in many jurisdictions.?° 
Under statutes so providing, plaintiff is often al- 
lowed to elect between the value at the time of the 


dates his hostile claim from the time 
he obtained possession, although he 
announced his claim of ownership sev- 
eral months later, it is proper to allow 
plaintiff the market value of the goods 
at the time of delivery less the debt 
due to defendant, and debts assumed 
by defendant, for plaintiff. Payne v. 
Lindsley, 126 S.W. 329, 59 Tex.Civ. 
App. 545. (2) As regards time for 
fixing damages, conversion of wheat 
by warehouseman is complete when 
the warehouseman wrongfully ships 
and sells wheat. Baumgardner  v. 
Kerr-Gifford & Co., 257 P. 390, 144 
Wash. 206. 

19. Colo.—Barkhausen v. Bulkley, 
11*P.(2d) 220, 90 Colo. 558. 

Idaho.—Averill Machinery Co. v. 
Vollmer-Clearwater Co., 166 P. 253, 30 
Idaho 587. 

Ill.—Sturges v. Keith, 57 Ill. 451, 11 
Am.R. 28; Monmouth First Nat. Bank 
v. Strang, 28 Ill.App. 325; Emnor v. 
Galena, ete., R. Co., 23 Ill.App. 124 
[aff 14 N.E. 673, 123 Ill. 505]. 

Iowa.—Gravel v. Clough, 
1092, 81 Iowa 272. 

Md.—Baltimore Third Nat. Bank v. 
Boyd, 44 Md. 47, 22 Am.R. 35; Balti- 
more Mar. Ins. Co. v. Dalrymple, 25 
Md. 269. 

Mass.—Koski v. Haskins, 128 N.E. 
427, 236 Mass. 346; Sargent v. Frank- 
lin Ins. Co., 8 Pick. 90, 19 Am.D. 306; 
Kennedy v. Whitwell, 4 Pick. 466. 

Mich.—Jackson y. Evans, 7 N.W. 79, 
44 Mich. 510. 

Nev.— Boylan v. Huguet, 8 Nev. 345. 

N.H.—Frothingham v. Morse, 45 N. 
H. 545. 

Ohio.—Booth y. Cincinnati Finance 
Colii4s ON H8543, tl Ohio St. 362 
[aff 19 Ohio App. 130]. 

Wash.—De La Pole v. Lindley, 230 
RP. 144, 131 Wash. 354. 

Wis.—Sloan v. Brown County State 
Bank, 182 N.W. 363, 174 Wis. 36; In- 
gram v. Rankin, 2 N.W. 755, 47 Wis. 
406, 32 Am.R. 762. 

20. See cases infra notes 22-26. 


91. Cal.—Potts v. Paxton, 153 P. 
957, 171 Cal. 493; Niles v. Edwards, 
27 P. 296, 159, 90 Cal. 10; Fromm v. 
Sierra Nevada Silver Min. Co., 61 Cal. 
629; Barrante v. Garratt, 50 Cal. 112; 
Woltz v. E. F. Hutton & Co., 204 P. 
248, 55 Cal.App. 741; Lynch v. Mc- 
Ghan, 93 P. 1044, 7 Cal.App. 132. 


Dak.—Straw v. Jenks, 43 N.W. 941, 
6 Dak. 414. 

Ga.—O’Neill Mfg. Co. v. Woodley, 
44 S.H. 980, 118 Ga. 114; Oxford v. 
Ellis, 45 S.E. 67, 117 Ga. 817; Mash- 
burn v. Dannenberg Co., 44 S.E. 97, 
117 Ga. 567; Henry Cotton Mills v. 
Shoenig & Co., 127 S.H. 238, 33 Ga.App. 
467; Farrar Lumber Co. v. Pickering, 
95 S.E. 1001, 22 Ga.App. 404; Dunn 
v. Young, 95 S.E. 374, 22 Ga.App. 17; 
Sappington v. Rimes, 95 S.H. 316, 21 
Ga.App. 810; Thompson v. Carter, 65 
S.E. 599, 6 Ga.App. 604; Milltown 
Lumber Co. v. Carter, 63 S.E. 270, 5 
Ga.App. 344; Walton v. Henderson, 
61 S.E. 28, 4 Ga.App. 178. 


Mont.—Williams v. Gray, 203 P. 524, 
62 Mont. 1; State v. Broadwater El- 
evator Co., 201 P. 687, 61 Mont. 215. 


N.D.—Lamoreaux v. Randall, 208 
N.W. 104, 53-N.D. 697, 44 A.L.R. 1315; 
First Nat. Bank v. Woodworth Hleva- 
LOGMOOwe 12016) IN. Win (9b, w OSC ING Di waar: 
Fargo First Nat. Bank vy. Red River 


46 N.W. 
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Valley Nat. Bank, 83 N.W. 221, 9 N.D. 
3819; Fargo First Nat. Bank v. Min- 
neapolis, ete., El. Co., 79 N.W. 874, 8 
N.D. 430; Pickert v. Rugg, 46 N.W. 
446, 1 N.D. 2380. 


Okl1.—U. S. Cities Corporation v. 
Sautbine, 259 P. 253, 126 Okl. 172, 54 
A.L.R. 1152; First Nat. Bank v. Car- 
TOM, #229) P, 165,, 1038) Oko Clarke 
Slick Oil Co., 211 P. 496, 88 Okl. 55. 


S.D.—Rosum vy. Hodges, 47 N.W. 
LAOS SND: 308409" TLR. Aw Sale 

[a] Criticism of statutory rule.— 
‘Injustice . will necessarily 
follow in many cases by an applica- 
tion of the rule promulgated by the 
legislature in the section just quoted, 
by giving to the injured party not 
merely compensation for the injury he 
has suffered, but a right to recover 
the highest market value up to the 
time of the verdict, however fictitious 
that value may be. In the case at 
bar the recovery for the wheat con- 
verted bears no just relation to the 
damage which the plaintiff suffered. 
It is a misnomer to eall it ‘compen- 
sation.’ It is largely punishment. 
But, however averse we may be to 
the rule, it is the rule which governs, 
and the plaintiff has an absolute right 
to recover the highest market price, 
if it so elects, provided only that it 
has prosecuted its action with rea- 
sonable diligence.” Fargo First Nat. 
Bank v. Red River Valley Nat. Bank, 
83) NEWim221, 223) (9° ND. 319: 

{b] Election by  plaintiff.—(1) 
Where plaintiff fails to elect which 
measure of damages he shall have 
applied the court is at liberty to 
award damages according to either 
measure. Barrante v. Garratt, 50 Cal. 
112. (2) An election of some sort is 
necessary and proper, for plaintiff 
cannot be permitted to rely upon both 
measures of damages authorized by 
the statute. Klind v. Valley County 
Bank of Hinsdale, 222 P. 439, 69 Mont. 
386; Funk v. Hendricks, 105 P. 352, 24 
Okl. 837. (3) But the election need 
not be made in the pleadings but may 
be made in any appropriate way, even 
by oral declaration in open court. 
Pottsave, haxton,! 171, Cale 49enmliboma. 
957; Williams v. Gray, 203 P. 524, 62 
Mont. 1. (4) And, unless he has pre- 
viously committed himself, plaintiff 
has until the case is finally submit- 
ted to the jury within which to make 
his election. Funk yv. Hendricks, su- 
pra. (5) Where plaintiff, at the trial, 
and before the introduction of any evi- 
dence, serves notice that he demands 
the highest market price of the prop- 
erty between the date of the conver- 
sion and the date of the decision and 
judgment of the court this is a suffi- 
cient election under the statute, al- 
though the time for election termi- 
nates with the submission of the 
cause for verdict or decision as no 
evidence is taken after that time. 
State v. Broadwater Elevator, Co., 201 
P. 687, 61 Mont. 215. (6) Although 
plaintiff alleges in his petition that he 
“will make demand and ask for dam- 
ages for the highest market price— 
from the time of the conversion to 
this date,’ the court is justified in 
allowing the market value at the time 
of the conversion with interest where 
no effort is made to prove the highest 
market value within the statutory 
rule and defendant makes no objection 
to proof of the value at the date 
of the conversion. First Nat. Bank 
v. Woodworth Elevator Co., 206 N. 
W. 795, 58 N.D. 447. (7) Although 
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conversion with interest, or the highest value from 
the time of the conversion up to the time of the 
trial, without interest, where the action has been 
prosecuted with reasonable diligence ;*? 


and in a 


plaintiff makes no formal election, yet 
if he accepts without objection an in- 
struction entitling him to the highest 
market value between the conversion 
and the trial, this will constitute a 
sufficient election as to which meas- 
ure of damages he claims. Funk v. 
Hendricks, 105 P. 352, 24 Okl. 8387. 
(8) Plaintiff does not, by pleading as 
his damages the value of the property 
at the time of the conversion, deprive 
himself of the right to subsequently 
elect which of the alternative meas- 
ures of damages he will have applied. 
Potts, vy. Paxton; 172 Calk 493. "153.0. 
9575. Williams v.- Gray, 203 > PB. 524; 
62 Mont. 1; Funk v. Hendricks, supra. 
See Sappington v. Rimes, 95 S.E. 316, 
21 Ga.App. 810 (holding that, where 
plaintiff elects to recover the highest 
proved value of property between the 
conversion and the trial, the amount 
of recovery is limited to the value laid 
in the declaration). 


[c] Reasonable diligence in prose- 
cutior, of action.—(1) The question of 
whether the action has been prosecut- 
ed with reasonable diligence is one 
of law for the court and, if reason- 
able diligence igs not shown, plaintiff 
is limited to the value at the time of 
the conversion. Ralston vy. State 
Bank, 44 P. 476, 112 Cal. 208;° Niles 
Vv. Edwards, 27 P. 159, 296, 90 Cal. 10; 
Fargo First Nat. Bank v. Red River 
Valley Nat. Bank, 9 N.D. 319, 83 N.W. 
221, 224; First Nat: Bank v. Carroll, 
229 P. 165,103, Oki. 5. © (2) ~The, rea= 
sonable diligence required of a suitor 
relates both to the commencement of 
the action and the subsequent prose- 
cution. Fargo First Nat. Bank v. 
Red River Valley Nat. Bank, supra; 
Pickert v. Rugg, 46 N.W. 446, 1 N.D. 
230. (3) “The question of whether a 
case has been prosecuted with rea- 
sonable diligence may depend upon a 
great variety of facts. The dates 
when it was actually commenced and 
when it was tried are not the only 
facts, or always controlling. A 
knowledge of the facts upon which his 
ease rests, and of his rights, by the 
party injured, his presence or absence 
from the state at the time, ease or 
difficulty in gathering necessary data 
for commencing the action, and nu- 
merous other matters which will read- 
ily occur to every practitioner, are 
or may be important facts in de- 
termining the question whether rea- 
sonable diligence has been exercised 
in commencing and in prosecuting a 
case. Further, each case must turn 
upon its own facts.” Fargo First 
Nat. Bank v. Red River Valley Nat. 
Bank, supra. (4) Reasonable dili- 
gence held to have been exercised in 
prosecuting the action. Fromm y. Si- 
erra Nevada Silver Min. Co., 61 Cal. 


629; State v. Broadwater BHElevator 
Co., 201. P. 687, 61 Mont. 215; Fargo 
Loan Agency v. Larson, 207 N.W. 


1003, 53 N.D. 621; First State Bank 
of Kief v. Osborne-MecMillan Eleva- 
tor Co., 207 N.W. 87, 58 N.D. 551; 
Fargo First Nat. Bank v. Red River 
Valley Nat. Bank, 83 N.W. 221, 9 N. 
D. 319; U.S. Cities Corporation v. 
Sautbine, 259 P. 253, 126 Okl. 172, 54 
A.L.R. 1152; Rosum v. Hodges, 47 N. 
Wett0- 1 S.D. i308, 9) HeRvAes Sdn 5 Gp) 
Action held not to have been prosecut- 
ed with reasonable diligence. Fargo 
First Nat. Bank v. Minneapolis, etc., 
El. Co., 79 N.W. 874, 8 N.D. 480; Pick- 
ert v. Rugg, 46 N.W. 446, 1 N.D. 230. 

{d] “Highest proved value,” as 
used in Civ. Code (1910) § 4514, pro- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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few jurisdictions if there has been a fluctuation in 
value subsequent to the conversion the jury may, in 
their discretion, fix the damages at the highest value 
between the time of the conversion and the time of 
According to other cases, if the property 
converted is by nature a thing of fluctuating value, 
and the value increases after the conversion, plain- 
tiff may have as his damages the highest value be- 
tween the time of the conversion and the time of 
but this latter rule has. received several 


trial.?2 


trial; 


viding that plaintiff may recover the 
highest amount which he can prove 
between the time of the conversion 
and the trial, means the amount which 
the jury find from all the evidence to 
be the highest amount and does not 
mean the highest estimate given by 
any witness as to the value during 
the period stated. Elder v. Woodruff 
Hardware & Mfg. Co., 85 S.E. 268, 16 
Ga.App. 255; Woodham v. Cash, 84 
S.E. 142, 15 Ga.App. 674; Elder v. 
Woodruff Hardware & Mfg. Co., 71 
S.E. 806, 9 Ga.App. 484. 


fe] Time of conversion.—Under a 
statute providing that plaintiff may 
recover the ‘highest value he can 
prove between the time of the conver- 
sion and the trial, a defendant who 
has innocently purchased the prop- 
erty from an original wrongful con- 
verter is liable only for the highest 
provable value between the time he 
acquired the property and the trial 
and not the highest value from the 
date of the original conversion to the 
date of trial. Woodham v. Cash, 84 
S.E.. 142, 15 Ga.App. 674. 

22. Granade v. United States Lum- 
ber & Cotton Co., 139 So. 409, 224 Ala. 
185; Ford v. Bradford, 117 So. 429, 
218 Ala. 62; Lincoln Reserve Life Ins. 
Co. v. Armes, 110 So. 818, 215 Ala. 407; 
Gowan y. Wisconsin-Alabama Lum- 
ber Co., 110 So. 31, 215 Ala. 231; Mer- 
ritt v. Williams, 108 So. 257, 214 Ala. 
427; St. Louis & S. F. Ry. Co. v. Geor- 
gia, KF. & A. Ry. Co., 104 So. 38, 213 
Ala. 108; Howton v. Mathias, 73 So. 
92, 197 Ala. 457; Jones v. White, 66 
So. 605, 189 Ala. 622; “Mattingly v. 
Houston, 52 So. 78, 167 Ala. 167; Mc- 
Gowan v. Lynch, 44 So. 573, 151 Ala. 
458; Ryan v. Young, 41 So. 954, 147 
Ala. 660; Posey v. Gamble, 41 So. 416, 
148 Ala. 660; Mobile Electric Light- 
ing Co. v. Rust, 31 So. 486, 131 Ala. 
484; Boutwell v. Parker, 27 So. 309, 
124 Ala. 341; Sharpe v. Barney, 21 So. 
490, 114 Ala. 361; Renfro v. Hughes, 
69 Ala. 581; Burks v. Hubbard, 69 Ala. 
379; Linam vy. Reeves, 68 Ala. 89; 
Street v. Nelson, 67 Ala. 504; Loeb v. 
Flash, 65 Ala. 526; Curry v. Wilson, 
48 Ala. 638; Williams v. Crum, 27 Ala. 
468; Jenkins v. McConico, 26 Ala. 213; 
Ewing v. Blount, 20 Ala. 694; Lee v. 
Mathews, 44 Am.D. 498, 10 Ala. 682; 


Tatum v. Manning, 9 Ala. 144; Strong 
v. Strong, 6 Ala. 345; Napier v. May, 
102 So. 596, 20 Ala.App. 433; Miller 


y. Millstead & Hill, 81 So. 182, 17 Ala. 


App. 6; Blair v. Riddle, 57 So. 382, 3 
Ala.App. 292; Birt v. Greene & Co., 
TOOee Sees 140, bat Sie L055 DAViS. Ve 
Reynolds, 74 S.B. 827, 91 S.C. 439; 


Gregg v. Columbia Bank, 52 S.E. 195, 
72 S.C. 458, 110 Am.S.R. 6338; Carter 
We Du. Pres is) “S!'C. Aq oye Rogers |v. 
Randall, 2 Speers 38; Harley v. Platts, 
40 S.C.L. 310; Kid v. Mitchell, 10 S.C. 
L. 334, 9 Am.D. 702; Hilliard Flume, 
etc., Co. v. Woods, 1 Wyo. 396; Burr v. 
Munro, 6 U.C.Q.B.0.S. (Ont.) 57. 


[a] Not matter of legal right.— 
Under this rule plaintiff is not enti- 
tled to the highest market value be- 
tween the time of conversion and the 
time of trial, but the matter must be 
left to the discretion of the jury and 
they are not bound to adopt such val- 
ue. Granade v. U. S. Lumber & Cot- 
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ton Co., 139 So. 409, 224 Ala. 185; Ford 
v. Bradford, 117 So. 429, 218 Ala. 62; 
Street v. Nelson, 67 Ala. 504; Loeb v. 
Flash, 65 Ala. 526; Birt v. Greene & 
CokedZ0rSeBe TAI M12 teS.C20%0. 


[b] In England the damages are 
not limited to the value at the time 
of the conversion but the jury may 
take the value at some subsequent 
time as the measure of damages. 
Johnson v. Hook, Cab.&E. 89; Green- 
ing v. Wilkinson, 1 C.&P. 625, 12 B.C. 
L. 355,171 Reprint 1344 [disappr Mer- 
ey Jones, 3 Campb. 477, 170 Reprint 


23. Cal.—Page v. 
412, 2 Am.R..462; 
way, 383 Cal. 117; 
9 Cal 562: 


Iowa.—Bryan & Co. v. Scurlock, 180 
N.W. 684, 190 Iowa 5384. 


N.Y.—Groat v. Gile, 51 N.Y. 431; 
Lobdell v. Stowell, 51 N.Y. 70 [aff 
37 How.Pr. 88]; Markham v. Jaudon, 
41 N.Y. 235; Burt v. Dutcher, 34 N.Y. 
493; Matthews v. Coe, 56 Barb. 430 
[rev on other grounds 49 N.Y. 57]; 
Morgan v. Gregg, 46 Barb. 183; Wil- 
son v. Mathews, 24 Barb. 295; -Nau- 
man v. Caldwell, 32 N.Y.Super. 212; 
Taylor v. Ketchum, 28 N.Y.Super. 507, 
385 How.Pr. 289; Plymouth Rubber 
Co. v. Knott, 187 N.Y.S. 914, 114 Misc. 
695; West v. Wentworth, 3 Cow. 82; 
Cortelyou v. Lansing, 2 Cai.Cas. 200. 


Pa.—Learock v. Paxson, 57 A. 1097, 
208 Pa. 602. 

Tex.—Stephenson -v. Price, 30 Tex. 
715. See Burmarsal Co. v. Lake, (Civ. 
App.) 272 S.W. 582; Early-Foster Co. 
v. Mid-Tex. Oil Mills, (Civ.App.) 208 
S.W. 224 [error refused] (both hold- 
ing that, where conversion is willful, 
fraudulent, or under circumstances 
imputing ‘negligence to trespasser, 
plaintiff, if property is of a fluctuat- 
ing value, may at'his option sue and 
recover upon basis of highest inter- 
mediate value to date of trial). 


Fowler, 39 Cal. 
Hamer v. Hatha- 
Douglass v. Kraft, 


See Gragard’s Succession, 30 So. 
888, 106 La. 805; Gragard’s Succes- 
sion, 30 So. 885, 106 La. 298 (both 


holding that, since the converted cot- 
ton was being held by the owner for 
better prices, the recovery should be 
not for the price prevailing at the 
time of the conversion but the better 
price prevailing a few months after- 
ward). 

{a] Distinction as to fluctuating 
character of property criticized.— 
“The rule is necessarily liable to work 
injustice in every case. In the cases 
where it has been enforced it is said 
to apply only to articles which fluctu- 
ate in value. If there is anything 
which can be said to have a market 
value that does not fluctuate, of 
course it can make no difference when 
the walue is ascertained. This dis- 
tinction, therefore, might as well be 
omitted, and the rule applied indis- 
criminately to all descriptions of per- 
sonal property.” Page v. Fowler, 39 
Cal. 412, 420, 2 Am.R. 462. 


[b] Grain.—The value of grain 
being variable and fluctuating, in an 
action for its conversion the measure 
of damages is its highest price be- 
tween the time of conversion and the 
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qualifications or modifications, some cases stating 
that the action must have been prosecuted with rea- 
sonable diligence,?* others holding that the time 
within which the highest market value can be taken 
is limited to a reasonable time after the conversion,?® 
and. still others that it is the highest intermediate 
value, between the time of the conversion and a rea- 
sonable time after notice thereof within which to 
enable the owner to replace the property, that is 
to be taken as the measure of damages.” 


time of the trial. 
51 N.Y. 70 [aff 37 How.Pr. 88]. 


{c] Time of trial.—Where an ap- 
peal is taken to, and a new trial had 
in, the county court after a trial be- 
fore a justice of the peace, the time 
of the trial in the county court de- 
termines the period within which the 
highest value furnishes the measure 
of damages. Lobdell v. Stowell, 51 
N.Y. 70 [aff 37 How.Pr. 88]. 


[d] Period of selection.—Where 
plaintiff is entitled to a money judg- 
ment for conversion because of de- 
fendant’s noncompliance with an or- 
der for the return of the property, 
plaintiff may select the highest value 
from the time of the original conver- 
sion and he is not limited to the time 
defendant failed to comply with the 
order. Bryan & Co. v. Scurlock, 180 
N.W. 684, 190 Iowa 534. 


24 Romaine v. Van Allen, 26 N.Y. 
RS v. Mathews, 24 Barb. (N. 


25. Page v. Fowler, 39 Cal. 412, 2 
Am.R. 462; Bell v. Central Bank of 
Imperial Valley, ,265 P. 551, 89 Cal. 
App. 551; Ball v..Campbell, 2 P. 165, 
ee Kan. 177; Scott v. Rogers, 31 N.Y. 

76. 


[a] Reasons for qualification. 
“In many of the cases it is said that 
the plaintiff will be allowed the high- 
est price intermediate the taking and 
the trial, if the suit has been com- 
menced within a reasonable time and 
prosecuted without unnecessary de- 
lay, and no intimation is made as to 
what the rule would be if the suit 
were not commenced within a reason- 
able time; but it is evident that the 
question of damages ought to be the 
same in either case. The time of the 
commencement of the action or trial 
would not seem to have any natural 
or logical connection or relation to 
the question of damages; and the. 
question as to whether a suit was or 
was not commenced within a reason- 
able time, would rarely, if ever, de- 
pend upon any fact which would af- 
fect the indemnity to which the plain- 
tiff is entitled. The reasonable time 
mentioned in the cases cannot mean 
a reasonable time within which to 
commence the action independently of 
the question of damages. It must 
mean a time within which it would 
be reasonable to allow the plaintiff 
to take the highest market price as 
the measure of his damages. In other 
words, the rule deducible from the 
authorities is, that in cases affecting 
property of a fluctuating value, where 
exemplary damages are not allowed, 
the correct measure of damages is 
the highest market value within a 
reasonable time after the property 
was taken, with interest computed 
from the time such value was esti- 
mated.” Page v. Fowler, 39 Cal. 412, 
426, 2 Am.R. 462. 


26. Newburger Cotton Co. v. Ste- 
vens, 267 S.W. 777, 167 Ark. 257, 40 
A.L.R. 1279; D’ Aprile v. Turner-Look- 
er Co., 204 N.Y.S. 566, 209 App.Div. 
223 [rev on other grounds 147 N.E. 
LD oO NN Wie oil 188) PAWawER ae ydiae ON 
Devlin v. Pike, 5 Daly (N.Y.) 85. See 
also infra § 274. 


Lobdell v. Stowell, 
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Replacement of property by plaintiff. Although 
the situation is one where ordinarily plaintiff would 
be entitled to highest value until time of trial, yet, 
if plaintiff during the intermediate period replaces 
the property at less than the highest price, he will 


be limited to the price paid.?7 


[§ 253] (e) Increased Value Due to Act or Ex- 
Under the majority rule, 
where the property has been enhanced in value by 


penditure of Converter.2§ 


{a] Reasons for rule.—‘“It has 
been well said that to adopt the value 
as existing at the time of actual con- 
version would enable the wrongdoer 


to make the market for the owner 
and deprive him of his cotton, 
whether he so wills or not. On the 


other hand, to adopt the highest val- 
ue between the time of actual con- 
version and the trial would be to en- 
courage the owner to delay and spec- 
ulate upon the chances of higher mar- 
kets, without assuming the chances 
of lower markets.” Newburger Cot- 
ton Co. v. Stevens, 267 S.W. 777, 778, 
MG ier Aueee 71040, 40) Ani El 27.9 

27. Burmarsal Co. v. Lake, 
Civ.App.) 272 S.W. 582. 

28. Damages where property at- 
ere to realty is enhanced see infra 

281. 


(Tex. 


29. U.S.—United States v. Ute 
Coal, ete, 'Co.,’ 158" E20; “85 C. CLA: 
302; Dartmouth College v. Interna- 


tional Paper Co., 132 F. 92. 

Ark.—Central Coal, ete., Co. v. John 
aes Shoe Co., 63 S.W. 49, 69 Ark. 

Fla.—West Yellow Pine Co. v. Ste- 
phens, 86 So. 241, 80 Fla. 298; Shaw 
v. Saunders, 85 So. 162, 79 Fla. 846. 

Ga.—Shealy v. Wilder, 127 S.E. 805, 
33 Ga.App. 745; Strickland v. Miller, 
78 S.Em. 48, 12 Ga.App. 671; Milltown 
Humber Co. v. Carter; 63°S.5. 2:70, 6 
Ga.App. 344. 


Ind.—Ellis v. Wire, 
Am.R. 189. 

La.—Eastman v. Harris, 4 La.Ann. 
193. 


33 Ind. 127, 5 


Minn.—Evans v. Kohn, 128 N.W. 
1006,'113 Minn. 45. 
Miss.—Heard v. James, 49 Miss. 


236. 

N.Y.—Guckenheimer v. Angevine, 
81 N.Y. 394; Walther v. Wetmore, 1 
E.D.Smith 7. See Pierce v. Schenck, 
8 Hill 28 (holding that where defend- 
ant, who has contracted to manufac- 
ture a lot of logs into lumber, makes 
only a part of the logs into lumber, 
and then converts the lumber and re- 
maining logs, he has no right to de- 
duct the value of his labor since he 
failed to perform the entire contract 
on his part). 

Ohio.—Tracy v. Athens & Pomeroy 
Goal & Wand Co., 152 Nw). 641, 5 
Ohio St. 298 [aff 153 N.H. 240, 22 Ohio 
ED ps paul) ||. 

§.D.—Lowary v. Lowary, 177 N.W. 
1011, 48 S.D. 87. 

Tex.—Bayle v. Norris, 
134 S.W. 767. 

Wash.—Fischnaller v. Sussman, 9 
P.(2d) 378, 167 Wash. 367. 


fa] Damages regarded as exem- 
plary.—‘‘The fact that the trespasser 
is to lose the labor and expense he 
has put upon property he has wrong- 
fully taken, results as a punishment 
to him for what he has done; on this 
ground the original owner recovers 
the increased value, not because of 
any rights in him, but because the 
law gives this infliction, as a terror 
to offenders.” Lake Shore, ete, R. 


(Civ.App.) 


TROVER AND 


Co. v. Hutchins, 32 Ohio St. 571, 30 


Am.R. 629. 

[b] Exemplary damages distin- 
guished.—‘‘The second measure is 
sometimes described as if imposed 
by way of punishment. But 
the analogy is misleading, as appears 
from this consideration, among oth- 
ers: The second measure of damages 
is imposed only when the property 
converted has been enhanced in value. 
The defendant’s bad faith would be 
the same had the logs been burned, 
or converted into pulp, and exemplary 
damages would be the same in both 
cases; but in the former case no 
more than their value before burning 
could be recovered in this action. 
From one point of view, indeed, the 
higher measure of damages gives no 
more than compensation. If the 
wrongdoer’s improvements belong to 
the original owner, the latter gets no 
more than compensation when their 
value is awarded to him.” Dartmouth 


College v. International Paper Co., 
132 FE. 92, 96. 
[ec] Well considered case.—Dart- 


mouth College v. International Paper 
Co., 132 F. 92° 


30. U.S.—United States v. Ute 
Coal Pete: Con glibs) By 20s som enw eke 
302; Ghen. v.. Rich, 8). 1593. Aborn 


v. Mason, 1 F.Cas.No. 19, 14 Blatchf. 
405. 

Ala.—Gowan v. Wisconsin-Alabama 
Lumber Co., 110 So. 31, 215 Ala. 231; 
Cc. W. Zimmerman Mfg. Co. v. Dunn, 
44 So. 533, 151 Ala. 435. 

Ark.—Brown & Hackney v. Daubs, 
213 S.W. 4,139 Ark. 53; Bradley Lum- 
ber Co. v. Hamilton, 173 S.W. 848, 117 
Anke 27s 


Del.—Green v. Hall, 6 Del. 506. 


Fla.—Quitman Naval Stores Co. v. 
Conway, 58 So. 840, 63 Fla. 253. 


Ga.—Milltown Lumber Co. y. Car- 
ter, 63 S.E. 270, 5 Ga.App. 344. 
Ill—McLean County Coal 

Long, 81 Ill. 359. 
Iowa.—Clement v. Duffy, 7 N.W. 85, 
54 Iowa 632. 


La.—Harris v. Dubach Mill Co., 4 
La.App. 319. 

Mass.—Whitney v. Beckford, 
Mass. 267; Dresser Mfg. Co. v. 
terston, 3 Mete. 9. 

Mich.—Anderson v. Besser, 91 N.W. 
737, 131 Mich. 481; Ayres v. Hubbard, 
40 N.W. 10, 71 Mich. 594; Ayres v. 
Hubbard, 23 N.W. 829, 57 Mich. 322, 
58 Am.R. 881. But. See ~Grant ~v. 
Smith, 26 Mich. 201; Final v. Back- 
us, 18 Mich. 218 (both allowing en- 
hanced value despite innocence of de- 
fendant). 

Minn.—State v. Shevlin-Carpenter 
Co., 64 N.W. 81, 62 Minn. 99; King v. 
Merriman, 35 N.W. 570, 38 Minn. 47; 
Hinman v. Heyderstadt, 20 N.W. 155, 
32 Minn. 250. 

Mont.—Williams v. Gray, 
524, 62 Mont. 1. 

Nev.—Ward v. Carson River Wood 
Co., 18 Nev. 44. 

N.H.—Beede v. Lamprey, 15 A. 133, 
64 N.H. 510, 10: Am.S.R. 426. 
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labor or expenditure of the converter, plaintiff may 
recover such enhanced value, without deduction for 
defendant’s labor or expense, where the conversion 
was willful or intentional,?® but not where it was 
in good faith or under a bona fide claim of right.®° 
Some courts, however, unqualifiedly deny recovery 
for any enhancement in value due to act or ex- 
penditure of defendant after the conversion,*®! while 
a few other cases have gone to the opposite extreme 


N.Y.—Hyde v. Cookson, 21 Barb. 
92; Sun Mut. Ins. Co. v. Talmadge, 4 
Daly 539. 


N.D.—Lamoreaux v. Randall, 208 
N.W. 104, 63 N.D. 697, 44 A.L.R. 1315. 

Pa.—Forsyth v. Wells, 41 Pa. 291, 
80 Am.D. 617. 

S.D.—Stewart v. Halvorson, 211 N. 
W.. 457, 50 S.D. 590. 


Tex.—Reynolds v. McMan Oil & 
Gas Co., (Commni:App.) 11 S.W.(2d) 
778 [rev (Civ.App.) 279 S.W. 939, 


reh den (Commn.App.) 14 S.W.(2d) 
819]; North Texas Lumber Co. v. 
First Nat. Bank of Atlanta, (Civ. 
App.) 186 S.W. 258; Bayle v. Norris, 
(Civ.App.)\ 134 S.W. 767. But see 
Jackson v. Taylor, (Civ.App.) 166 S. 
W. 413 (where the conversion was 
apparently in good faith but it was 
held that the landlord converting hay 
of a tenant could not have a reduc- 
tion because of expenses incurred in 
baling the hay). 


Wash.—Gunstone y. Chicago, M. & 
Pins.) Ry--Co.,5 140) (P80 ease 
629; 52 L.R.A.N.S. 392. 


Wis.—Weymouth v. Chicago R. Co., 
17 Wis. 550, 84 Am.D. 763. 


B.C.—Chew Lumber, ete. Co. ve 
Howe Sound Timber Co., 18 B.C. 312. 

[a] Good faith.—(1) Mere negli- 
gence on the part of defendant is not 
such lack of good faith as to deprive 
him of his right to a deduction for 
his labor and expenses. Beede v. 
Lamprey, 15 A. 1338, 64 N.H. 510, 10 
Am.S.R. 426. But see Messer v. Wal- 
ton,,.92.-S.W.. 10387, 42° Tex Civ. App: 
488 (where it is said that, if conver- 
sion is negligent, defendant is liable 
for the enhanced value). (2) “There 
has been considerable discussion as to 
the méaning of the term ‘good faith’ 
in this connection. The good faith 
which will protect the defendant is 
not incompatible with some degree of 
negligence. y If the injury is 
caused by negligence, as distinguish- 
ed from willfulness, wantonness, or 
recklessness, it seems that the de- 
fendant is still entitled to his allow- 
ance. In any case the plaintiff. will 
recover complete compensation for 
his actual damage in the ordinary 
sense of the words.” Trustees of 
Dartmouth College vy. International 
paper Co., L382 Hsp ose 


[b] Tlustration.—Where grain 
standing in the shock is converted 
and the converter thereafter threshes 
the grain and sends it to market, the 
expenses of the threshing and pre- 
paring of the grain may be allowed 
the converter where he acted in good 
faith. Lamoreaux v. Randall, 208 N. 
W. 104, 53 N.D. 697, 44 ACTER. W3ai5: 


fe]. Profits.—The measure of dam- 
ages is the value less the amount of 
defendant’s labor and expenses, and 
defendant is entitled to no deduction 
for profits to be made by thus en- 
hancing the value of the property. 
Boston Mut. Life Ins. Co. vy. Power 
ae: Co., 31 S.W.(2d) 641, 182 Ark. 


31. Omaha, etc., Smelting, etc. C. b 
vy. Tabor, 21 P. 935.13 Colo. 41, 16 
Am.8.R. 185, 5 L.R.A. 236; Moody 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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and allowed recovery for such an 


value, existing at any time plaintiff might have re- 
covered the property in specie, irrespective of the 
If defendant has inno- 
cently purchased from the original converter, de- 
fendant is entitled to deductions for such enhance- 
ment in value as he himself has added to the prop- 
erty ;°*®> and as to enhancements made by the orig- 
inal converter defendant is entitled to a deduction 
if the original conversion was innocent and without 
bad faith,*+ but not if the original conversion was 
and, if defendant’s purchase from the 
original converter is not innocent or in good faith, 
the measure of damages is the value at the time of 
demand on defendant by plaintiff with no dedue- 


good faith of defendant.*? 


willful ;°° 


tion for enhancement in value due 


v. Whitney, 38 Me. 174, 61 Am.D. 239; 
Clay Vv. ‘Palmer; -177 “NW: 840, 04 
Neb. 476; Carpenter v. Lingenfelter, 
60 N.W. 1022, 42 Neb. 728, 32 L.R.A. 
422; Reid v. Fairbanks, 13 C.B. 692, 
76 B.C.L. 692, 138 Reprint 1371, See 
Burlington, etc, R. Co. vi Chicago 
Lumber Co., 19 N.W. 451, 15 Neb. 390 
(holding that converting railroad 
company had no right to deduct ex- 
pense of unloading converted coal into 
its own bins for its own use). 

32. Harris v. Goslin, 3 Del. 340; 
Hendricks v. Evans, 46 Mo.App. 313. 
See Everson v. Seller, 4 N.E. 854, 105 
Ind. 266 (apparently sustaining the 
rule of the text). 


33. Milltown Lumber Co. v. Car- 
ter, 63 S.E. 270, 5 Ga.App. 344. But 
see Hendricks v. Evans, 46 Mo.App. 
313 (holding that, where defendant 
innocently purchases horses from a 
bailee of plaintiff and then fattens 
and improves the horses, and there- 
after plaintiff demands them and de- 
fendant refuses to deliver them up, 
plaintiff may treat the demand and 
refusal as the time of conversion and 
recover the increased value). 


34. Ala.—White v. Yawkey, 19 So. 
360, 108 Ala. 270, 54 Am.S.R. 159, 32 
TRA. 1:99. 


Ark.—Jones vy. Vaughan, 41 S.W. 
(2d) 986, 184 Ark. 174; Forman vy. G. 
D. Holloway & Son, 183 S.W. 7638, 122 
Ark. 341. 


Fla.—Wright v. Skinner, 16 So. 335, 
34 Fla. 453. 

Ga.—Milltown Lumber Co. v. Car- 
ter, 63 S.E. 270, 5 Ga.App. 344. 


Wash.—Chappell v. Puget Sound 
Reduction Co.) 67 P: 391, 27 “Wash. 
63, 91 Am.S.R. 820. 


But see Wing v. Milliken, 40 A. 138, 
91 Me. 387, 64 Am.S.R. 238; Glaspy v. 
Cabot, 135 Mass. 435 (both apparent- 
ly to the contrary and holding that 
the value at the time of the conver- 
sion or purchase by the purchaser is 
the controlling measure of damages, 
although that value is partly due to 
the labors of a prior innocent con- 
verter). 


35. U.S.—Bolles Wooden-Ware Co. 
Venue lusict.s SoSeel 06 US: 432" 2:7 
L.Ed. 230; Union Naval Stores Co. 


v. United States, 202 F. 491, 123 C.C. 
A. 1 [aff 36 S.Ct. 308, 240 U.S. 284, 60 
L.Ed. 644]. 


Ala.—Birmingham Mineral R. Co. 
v. Tennessee Coal, etc., Co., 28 So. 
679, 127 Ala. 137. 

Ark.—Warren Stave Co. v. Hardy, 
198 S.W. 99, 130 Ark. 547, L.R.A.1918B 
183; Central Coal, ete., Co. v. John 
Henry Shoe Co., 68 S.W. 49, 69 Ark. 
302. 

Ga.—Milltown Lumber Co. v. Car- 
ter, 63 S.E. 270, 5 Ga.App. 344. 


TROVER AND 


enhancement in 


diligence.*+ 


to the labors of 


Me.—Powers v. Tilley, 32 A. 714, 87 
Me. 34, 47 Am.S.R. 304. 
Mich.—Tuttle v. White, 9 N.W. 528, 
46 Mich. 485, 41 Am.R. 175. 
Minn.—Nesbitt v. St. Paul Lumber 
Co., 21 Minn. 491. 
Tenn.—Godwin vy. Taenzer, 
W.. 1133, 122 Tenn. 101. 
Contra Lake Shore, etc., R. Co. v. 
pes) 32 Ohio St. 571, 30 Am.R. 


LESS: 


[a] Change in species.—Where 
the acts or expenditures of the origi- 
nal converter have resulted in a 
change of species, and the property 
becoming a part of the realty of de- 
fendant, so that there is a change in 
title, defendant is liable only for the 
original value of the property before 
it was changed by the acts or ex- 
penditures of the converter irrespec- 
tive of the willfulness of the latter. 
Jackson v. Walton, 28 Vt. 43. 


[b] Reasons for contrary rule.— 
“It is very true that the willful tres- 
passer or thief can convey no title to 
one to whom he sells, however inno- 
cent the purchaser may be. But the 
question right here is, what does ‘ti- 
tle’ in this connection ‘mean? The 
original owner has the ‘title’ to his 
timber, and, as against the thief, the 
title to the results of the thief’s la- 
bor. The wrong-doer, as it were, be- 
ing estopped from setting up any 
claim by virtue of the wrong he has 
done. Against the innocent purchas- 
er from the thief, the original owner 
still has the ‘title’ to his timber, but 
by virtue of what does he now have 
‘title’ to the thief’s labor? The es- 
toppel, so to call it, being created by 
fraud or wrong, exists only against 
the one guilty of that fraud or wrong, 
which the purchaser is not, and while 
it is effectual against the wrong-doer, 
the reason of it does not exist as 
against the innocent man, as to whom 
it therefore fails.’”’ Lake Shore, etc., 
RY Co; W.tiElutchins, s2eOhiossSt: oT, 
584, 30 Am.R. 629. 


36. Smith v. Baechler, 18 Ont. 293. 


37. Necessity of alleging special 
damages see supra § 140. 

38. Taylor v. Brewer, 110 A. 693, 
94 N.J.Law 392; Ward v. Huff, 109 A. 
287, 94 N.J.Law 81; Hall v. Younts, 
87 N.C. 285; Mims v. Bennett, 158 S. 
Baa 4, 160 SiC. 89, 78 ALAR 360: 


39. Conn.—Smith & Egge Mfg. Co. 
v. Webster, 86 A. 763, 87 Conn. 74. 


Ga.—Atlantic Coast Line R. Co. v. 
Nellwood Lumber Co., 94 S.E. 86, 21 
Ga.App. 209. 

Ill.—Firpach v. Novak, 185 Ill.App. 
105. 

Ind.—Jamison v. Hendricks, 2 
Blackf. 94, 18 Am.D. 131. 

La.—Craddock vy. Jones, (App.) 148 
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[§ 255] (2) Interest.+? 
a value higher than that existing at the time of the 
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defendant after his purchase.?° 


[§ 254] ce. Damages Other than, or in Additicn to, 
Value of Property®?7—(1) In General. 
cases display a tendency to limit recovery strictly 
to the value of the converted property with inter- 
est,?5 as a general rule, if the special damages are 
pleaded and proved, plaintiff may recover in trover 
for all injuries or losses that he has sustained as a 
direct and proximate result of the conversion;*® 
but there can be no recovery for losses or injuries 
which are too remote and uncertain,?° or which plain- 
tiff could have avoided by the exercise of ordinary 


While some 


Except in cases where 


So. 529. 
Mass.—Whitcomb v. Reed-Prentice 


Co., 159 N.E. 922, 262 Mass. 348. 
N.Y¥.—McDonald v. North, 47 Barb. 
530; Djidics v. Wishnevsky, 179 N. 
Y.S. 99. 
Or.—Preble v. Hanna, 244 P. 75, 
117.Or: 306: 


i a aig ek a8 v. Bryant, 10 Phila. 
74. 


Tex.—Block Motor Co. v. Melia, 
(Civ.App.) 247 S.W. 666; Texas Ware- 
ksuse Co. v. Imperial Rice Co., (Civ. 
App.) 164 S.W. 396. 


Vt.—Park v. McDaniels, 37 Vt. 594; 
Rutland, ete, R. Co. v. Middlebury 
Bank, 32 Vt. 639. 


Wis.—Cernahan v. Chrisler, 83 N. 
W. 778, 107 Wis. 645; Parroski v. 
Goldberg, 50 N.W. 191, 80 Wis. 339; 
Warder v. Baldwin, 8 N.W. 257, 51 
Wis. 450. 

Eng.—Bodley v. Reynolds, 8 Q.B. 
779, 55 E.C.L. 779; Davis v. Oswell, 7 
oan 804, 32 E.C.L. 882, 173 Reprint 
Die 

B.C.—Mellis v. Blair, 22 B.C. 450. 


Contra Lott v. French, 10 U.C.Q.B. 
(Ont) E385. 


[a] Statute not excluding special 
damages.—A statute providing that in 
actions of conversion the measure of 
damages Shall be the value of the 
property at the time of its conversion, 
with interest from that time or trial, 
or, where the action is prosecuted 
with reasonable diligence, the highest 
market value of the property at any 
time between the conversion and the 
verdict, without interest, at the op- 
tion of the injured party, and a fair 
compensation for the time and mon- 
ey properly expended in pursuit of 
the property, simply establishes a 
presumption that the damages will be 
measured adequately by this stand- 
ard; and, while these are the dam- 
ages to be allowed in the first in- 
stance, the presumption is disputable 
and may be overcome by evidence 
that by reason of peculiar circum- 
stances greater er less injury has re- 
sulted from the wrongful conversion 
than the statute contemplates; but 
in the absence of proof of such special 
circumstances the statutory rules 
govern. Ferrat v. Adamson, 1638 P. 
112, 53 Mont. 172. 


40. Bowen v. Harris, 59 S.H. 1044, 
146 N.C. 385; Sledge v. Reid, 73 N.C. 


O89; 
ai Farmers’ Bank v. McKee, 2 Pa. 
ols. 


41. -Sledge v. Reid, .73 N.C. 4405 
Cannon v. Oregon Moline Plow Co., 
LO. oO wel > Wie Sine tos 

42. Interest generally see Interest 
SOC. Jee DAIS: 

Weccessity that interest be asked for 
in petition see supra § 140. 
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conversion is allowed as the measure of damages,** 
it is usually held that a sum equal to the legal rate 
of interest on the value of the property from the 


. Jaques v. Stewart, 6 S.E. 815, 
81 Ga. 81; Tuller v. Carter, 59 Ga. 
395; Barnett & Co. v. Thompson, 37 
Ga. 335; Cox v. N. K. Fairbanks Co., 
116 S.BE. 43, 29 Ga.App. 538; Thornton- 
Thomas Mercantile Co. v. Bretherton, 
80 P. 10, 32 Mont. 80; Kavanaugh v. 
McIntyre, 133 N.Y.S. 679, 74 Misc. 
222, [aff 135.N.¥.S.:1120, 151 App.Div. 
COs (ait, 104 N= 35 20) INOW) 175). 
See Groat v. Gile, 51 N.Y. 431 (indi- 
eating that such would have been 
held to be the rule had the question 
been properly raised.) But see Ha- 
mer v. Hathaway, 33 Cal. 117 (where 
interest was apparently allowed al- 
though the highest value between the 
time of conversion and trial was tak- 
en as the measure of damages); 
Doyle v. Burns, 99 N.W. 195, 123 Iowa 
488 (holding that where highest in- 
termediate value is taken plaintiff is 
entitled to interest thereon from the 
time the value is fixed down to the 
time the verdict is returned). 


[a] Extension of statutory meas- 
ure.—A statute allowing the highest 
market value at any time before trial, 
whether or not the increase in value 
is due to the labors of defendant, is 
penal in nature, will be strictly con- 
strued, and the measure of damages 
thus given will not be extended to in- 
clude interest. Smith v. Morgan, 41 
N.W. 532, 73 Wis. 375. 


44. U.S.—Harrison v. Perea, 18 S. 
Ct. 129, 168 U.S. 311, 42 L.Hd. 478 [rev 
41 P. 529, 7 N.M. 666]; Arkansas Val- 
ley Land, etc., Co. v. Mann, 9 S.Ct. 
458, 130 U.S. 69, 32 L.Ed. 854 [aff 24 
E261}; 8U.-S.- v. Pan-American Pe= 
troleum Co., 24 F.(2d) 206; Gratz v. 
McKee, 9 F.(2d) 593 [cert den 46 S. 
CHme72, 270 U.S) 664, 70 Liwal 7381; 
First Nat. Bank v. Felker, 185 F. 678 
[aff 196 F. 200, 116 C.C.A. 32]; Clarke 
v. Eureka County Bank, 123 F. 922; 
New Dunderberg Min. Co. v. Old, 97 
F. 150, 38 C.C.A. 89; Pacific Ins. Co. 
v. Conard, 18 F.Cas.No. 10,647, Baldw. 
138 [aff 6 Pet. 262, 8 L.Ed. 392]. 


Ala.—Ryan v. Young, 41 So. 954, 
147 Ala. 660; Milner, etc., Co. v. De- 
loach Mill Mfg. Co., 36 So. 765, 139 
Ala. 645, 101 Am.S.R. 63; Brooks v. 
Rogers, 13 So. 386,101 Ala. 111; Brad- 
ley v. Harden, 73 Ala. 70; Jenkins v. 
McConico, 26 Ala. 213; Massey v. 
Fain, 55.So. 936, 1 Ala.App. 424, 


Ark.—Hooten v. State, 178 S.W. 310, 
119 Ark. 334, L.R.A.1916C 544; Brad- 
ley Lumber Co. v. Hamilton, 173 S.W. 
848, 117 Ark. 127; Ryburn v. Pryor, 
14 Ark. 505. See Bradley Lumber Co. 
v. Hamilton, 173 S.W. 848, 117 Ark. 
127 (holding that, where the damages 
are capable of ascertainment by ref- 
erence to reasonably certain market 
values, and demand has been made 
upon defendant for payment, plaintiff 
is entitled to interest from the time 
of such demand). 

Cal.—Berg v. Traeger, 292 P. 495, 
210 Cal. 323; Lynch»v. McGhan, 93 P. 


1044, 7 Cal.App. 132. 
Colo.—Humbert v. Mason, 104 P. 
1037, 46 Colo. 430; Sigel-Campion 


TiVier SLOG jCOn Ve THOM Y Oe ue 68, 
44 Colo. 580; Woodworth v. Gorsline, 
69 P. 705, 80 Colo. 186, 58 L.R.A. 417; 
Omaha, etc., Smelting, etc., Co. v. Ta- 
bor, 21 P. 925, 13 Colo. 41, 16 Am.S.R. 
185, 5 L.R.A. 236; Perkins v. Marrs, 
25 P. 168, 15 Colo. 262; Updegraff v. 
Lesem, 62 P. 342, 15 Colo.App. 297. 


Conn.—Kuzemka v. Gregory, 146 A. 
17, 109 Conn. 117; Cook v. Loomis, 
26 Conn. 483; Hurd v. Hubbell, 26 
Conn. 389; Lewis v. Morse, 20 Conn. 


TROVER AND 


221i; Curtis’ v; (Ward, 20° Conn 204: 
Clark v. Whitaker, 19 Conn. 319, 48 
Am.D. 160. 

Del.—Vaughan v. Webster, 
256. 

Fla.—Skinner v. Pinney, 19 Fla. 42, 
45 Am.R. 1; Moody v. Caulk, 14 Fla. 
50; Robinson v. Hartridge, 13 Fla. 
50 


5 Del. 


Ga.—Midville, ete., R. Co, v. Bruhl, 
43 S.E. 717, 117 Ga. 329; Macon, etc., 
R. Co. v. Meador, 67 Ga. 672; Dorsett 
v. Frith, 25 Ga. 537; Huff v. McDon- 
ald, 22 Ga. 131, 68 Am.D. 487; Dunn 
vi Young; 95S. by 84, 225 Gavthppnal 7 
But see Martin v. Oslin, 19 S.E. 988, 
94 Ga. 658 (where it is said that in- 
terest, aS such, is not recoverable in 
such an action). 


Idaho.—Averill Machinery Co. v. 
Vollmer-Clearwater Co., 166 P. 253, 
30 Idaho 587. 


Ill. Schwitters v. Springer, 86 N. 
EH. 102, 236 Tl. 271 [aff 137 TllApp: 
103]; Janeway v. Burton, 66 N.BE. 
337, 201 Ill. 78 [aff 102 Ill.App. 403]; 
Sturges v. Keith, 57 Ill. 451, 11 Am.R. 
28; Northern Transp. Co. v. Sellick, 
52 Ill. 249; Schiowitz v. Sleph, 194 Ill. 


App. 579; Robinson v. Alexander, 141 
Ill.App. 192; Wenham v. Wilson, 129 
Til.App. 553; Cassidy v. Elk Grove 


Land, etc., Co., 58 Ill.App. 39. 


Ind.—Kavanaugh yv. Taylor, 28 N. 
EH. 553, 2 Ind.App. 502. 

Iowa.—Bryan & Co. v. Scurlock, 
180 N.W. 684, 190 Iowa 534; Hubbard 
v. Indiana State L. Ins. Co., 105 N.W. 
332, 129 Iowa 13; Crawford v. Nolan, 
34 N.W. 754, 72 Iowa 673. 

Kan.—Simpson v. Alexander, 11 P. 
171, 35 Kan. 225; Shepard v. Pratt, 
16 Kan. 209. 

Ky.—Winstead v. Hicks, 121 S.W. 
LOS ed 35> Keys) bas 3h SAnnes ieee 46 
Dennis Bros. v. Strunk, 108 S.W. 957, 
32 Ky.L, 1230; Sanders v. Vance, 7 
T.B.Mon. 209, 18 Am.D. 167; Lillard 
v. Whitaker, 3 Bibb 92. 


La.—Reynolds v. Reiss, 81 So. 884, 
HAS: Way d'55: 

Me.—Wing vy. Milliken, 40 A. 138, 91 
Me. 387, 64 Am.S.R. 238; Robinson v. 
Barrows, 48 Me. 186. 


Md.—Merchants’ Nat. Bank v. Wil- 
liams, 72 A. 1114, 110 Md. 334; Swartz 
Vv. Gottlieb-Bauernschmidt Straus 
Brewing Co., 71 A. 854, 109 Md. 393, 
16 Ann.Cas. 1156; Seaboard Air Line 
R. Co. v. Phillips, 70 A. 232, 108 Md. 
285; Heinekamp v. Beaty, 21 A. 1098, 
22 A. 67, 74 Md. 3888; McShane v. 
Howard Bank, 20 A. 776, 73 Md. 135, 
10 L.R.A. 552; Thomas v. Sternheimer, 
29 Md. 268. See Andrews vy. Clark, 20 
A. 429, 72 Md. 396 (recognizing rule). 


Mass.—Scollans v. Rollins, 60 N.E. 
983, 179 Mass. 346, 88 Am.S.R. 386; 
King v. Ham, 6 Allen 298; Johnson 
v. Sumner, 1 Mete. 172; Greenfield 
Bank v. Leavitt, 17 Pick. 1, 28 Am.D. 
ae Kennedy v. Whitwell, 4 Pick. 


Mich.—Allen y. Kinyon, 1 N.W. 863, 
41 Mich. 281; Ripley v. Davis, 15 
Mich. 75, 90 Am.D. 262. 


Minn.—Sittauer vy. Alvin, 187 N.W. 
611, 151 Minn. 508; Nesbitt v. St. Paul 
Lumber Co., 21 Minn. 491; Zimmer- 
man v. Lamb, 7 Minn. 421; Derby v. 
Gallup, 5 Minn. 119 [error dism 2 
Wall. 97 (U.S.) 17 L.Bd. 865]. 


Mo.—Lack v. Brecht, 65 S.W. 976, 
166 Mo. 242; Watson v. Harmon, 85 
Mo. 448; Neiswanger y. Squier, 73 Mo. 
192; Spencer v. Vance, 57 Mo. 427; 
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time of the conversion to the time the verdict is ren- 
dered is a recoverable element of damage,** although 
in some states recovery of interest from the time 


Funk v. Dillon, 21 Mo. 294; Polk v. 
Allen, 19 Mo. 467; Amber v. Davis, 
282 S.W. 459, 222 Mo.App. 448; Meyer 
v. Pheenix Ins. Co., 69 S.W. 639, 95 Mo. 
App. 721; Wheeler v. R. L. McDonald 
& Co., 77 Mo.App. 213; Thomas Mfg. 
Co. v. Huff, 62 Mo.App. 124; Kamerick 
v. Castleman, 29 Mo.App. 658. 


Mont.—Sensiba v. Occident HBleva- 
tor Co., 260 P. 709, 80 Mont. 426. 

Neb.—Richtmyer v. Mutual Live 
Stock Commission Co., 240 N.W. 315, 
122 Neb. 317, 80 A.L.R. 608; Village 
of Petersburg v. Carey, 225 N.W. 759, 
118 Neb. 601; Linn v. Dodge County 
Bank of Hooper, 203 N.W. 546, 113 
Neb. 446. x 

Nev.—Boylan v. Huguet, 8 Nev. 
345; Carlyon v..Lannan, 4 Nev. 156. 

N.H.—Chauncy v. Yeaton, 1 N.H. 
be. 

N.J.—Corona Kid Co. v. Lichtman, 
86 A. 371, 84 N.J.Law 363. 


N.Y.—Hinstein v. Dunn, 63 N.E. 
1116, 171 N.Y. 648; Wehle v. Haviland, 
69 N.Y. 448; Booth v. Powers, 56 N. 
Y. 22; McCormick v. Pennsylvania 
Cent.” BR: Co.) 49) NOY S03" hreya 3 sau: 
L.J..129]; Suzuki v. Small, 212 N.Y. 
S. 589, 214 App.Div. 541, 605 [aff 154 
N.E. 618, 243 N.Y. 590, and cit Cyc]; 
Dakin v. Elmore, 111 N.Y.S. 519, 127 
App.Div. 457; Corn Exch. Bank vy. 
Peabody, 98 N.Y.S. 78, 111 App.Div. 
553; Seaman v. Glegner, 3 Hun 119, 
5 Thomps.&C. 273; Devlin v. Pike, 5 
Daly 85; Ryan v. Doyle, 40 How.Pr. 
215; Hyde v. Stone, 7 Wend. 354, 22 
Am.D. 582. Contra Davison vy. Guard- 
He Storage & Transfer Co., 144 N.Y.S. 


Ohio.—City Loan & Savings Co. v. 
Dickison, 19 Ohio N.P.N.S. 215. 


Okl.—Dunn v. Modern Foundry &- 
Machine Co., 151 P. 893, 51 Okl. 465. 


Or.—Durham v. Commercial Nat. 
Bank, 77 P. 902, 45 Or. 385. But see 
Dunn v. Assets Realization Co., 16 P. 
(2d) 370 Ereh den 17 P.(2d) 1118] (ap- 
parently to the contrary). 

Pa.—Jacoby v. Laussatt, 6 Serg.&R. 
300; Garrison v. Bryant, 10 Phila. 474. 

Porto Rico.—Successors of Perez 
Bros. v. Successors of Abarca, 
Porto Rico 102. 


R.I.— Heyer v. Carr, 6 R.I. 45. 


S.C.—Mims v. Bennett, 158 S.B. 124, 
160 S:€139, 78 AcboRoa60. Burney v. 
Pledger, 37 S.C.L. 191; Ewart v. Kerr, 
27 S.C.L. 141; Cloud v. Sledge, 16 S.C. 
1B NTR 

Tex.—Grimes v. Watkins, 59 Tex. 
138; Masterson vy. Goodlett, 46 Tex. 
402; Commercial, ete., Bank vy. Jones, 
13 )Tex - 811s) Cottentive Heimbecher, 
(Civ.App.) 48 S.W.(2d) 402: Bridge- 
port Mach. Co. v. Geers, (Civ. App.) 
36 S.W.(2d) 1047; Hancock v. Haile, 
(Civ.App.) 171 S.W. 1058; Buffalo 
Pitts Co. v. Stringfellow-Hume Hard- 
ware Co., 129 S.W. 1161, 61 Tex.Civ. 
App. 49; Baldwin vy. G. M. Davidson 
& -Coiy «COinsApp i Mele aasl we 562; 
Houghton v: Puryear, 30 S.W. 583, 10 
Tex.Civ.Apps 388; Smith v. Bates, 
(Civ.App.) 27 S.W. 1044 [mod 28 S.w. 

4]; Muse v. Burns, 3 Tex.App.Civ. 
Cas. § 78; Anderson vy. Larremore, 1 
Tex.App.Civ.Cas. § 947. 

Utah.—Madsen vy. Madsen, 269 P. 
132, 72 Utah 96; Pennington vy. Red- 
man Van, ete., Co., 97 P. 115, 34 Utah 
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Vt.—Clement v. Spear, 56 Vt. 401; 
Crumb v. Oaks, 38 Vt. 566; Thrall 
v. Lathrop, 30 Vt. 307, 73 Am.D. 306; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the conversion is denied if the damages are of 
an unliquidated nature.*® According to some author- 
ities the allowance or refusal of interest from the 
date of the conversion, as an item of damage, is a 
matter within the discretion of the jury;*® but there 
are others which hold that the interest is a neces- 
sary part of a complete indemnity to which plain- 
tiff is entitled as a matter of legal right.*7 
defendant has innocently purchased the property 
from the original or wilful converter it has been held 
that interest runs not from the date of the conver- 
sion but from the date that demand has ‘been made 


Grant v. King, 14 Vt. 367. 
Wash.—Kahl vy. Ablan, 294 P. 1010, 
160 Wash. 201; Wylde v. Schoening, 
164 P. 752, 96 Wash. 86; McSorley v. 
Bullock, 113 P. 279, 62 Wash. 140. 


W.Va.—Cecil v. Clark, 39 S.E. 202, 
49 W.Va. 459. See Pittsburgh & West 
Virginia Gas Co. v. Pentress Gas Co., 
100 S.E. 296, 84 W.Va. 449 (holding in- 
terest allowable where damages were 
determined by a fixed sum at which 
defendant sold the property). 

Wis.—Arpin v. Burch, 32 N.W. 681, 
68 Wis. 619; Ingram v. Rankin, 2 N. 
W. 755, 47 Wis. 406, 32 Am.R. 762. 

N.B.—True v. True, 33 N.B. 403. 

[a] Law governing rate.—(1) The 
rate of interest is determined’ by the 
law of the place where the action is 
brought. Carson v. Smith, 34 S.W. 
855, 133 Mo. 606. (2) Generally as to 
law governing rate of interest see In- 
terest §§ 16-25. 

[b] Statute specifying cases 
where interest may be allowed, which 
does not include or mention cases of 
conversion, precludes the court from 
allowing interest in conversion cases 
from the date of the conversion. 
Palmer v. Murray, 21 P. 126, 8 Mont. 
312; Randall v. Greenhood, 3 Mont. 
506) fate 4..8.Ct. 699, 111 U.S. 775,,228 
L.Ed. 596]. 


45. B. & B. Building Material Co. 
v. Winston Bros. Co., 290 P. 839, 158 
Wash. 130. 


[a] Distinction stated.—‘‘Our cas- 
es on the question as to the time in- 
terest begins to run on a claim for 
property wrongfully converted or de- 
stroyed by another wherein we have 
allowed interest from the date of the 
conversion or destruction, and where- 
in we -have allowed interest only from 
the date of the judgment, may not be 
in all cases easily differentiated. But 
an examination of them will show 
that they fall within one or two gen- 
eral principles. If the value of the 
property is not in dispute, or its value 
can be determined by mere computa- 
tion, or by reference to some reason- 
ably certain standard, interest is al- 
Jowed from the date of the conversion. 
If, on the other hand, there is a dis- 
pute as to the value, and the value 
cannot be ascertained by mere com- 
putation or by reference to some rea- 
sonably certain standard, but must be 
ascertained by opinion evidence as to 
value, the damages are unliquidated, 
and interest will be allowed on the re- 
covery only from the date of the judg- 
ment.’ B. & B. Building Material Co. 
v. Winston Bros. Co., 290 P. 839, 841, 
158 Wash. 130. 


46. U.S.—Matthews v. Menedger, 
16 F.Cas.No. 9,289, 2 McLean 145. 

Ky.—Cable Co. v. Greenfield, 244 S. 
Ww. 692, 196 Ky. 314; Hoskins v. Pad- 
dock, 156 S.W. 387, 153 Ky. 728; New- 
comb-Buchanan Co. v. Baskett, 14 
Bush 658. 

Me.—Amey v. Augusta Lumber Co., 
148 A. 687, 128 Me. 472. 
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Gil ben? 
Where 


Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686; Asadorian 
v. Sayman, 233 S.W. 467; Carson v. 
Smith, 34 S.W. 855, 133 Mo. 606; 
State v. Hope, 25 S.W. 893, 121 Mo. 
34; Bigler v. Leonori, 77 S.W. 324, 
103 Mo.App. 131; Vermillion v. Le 
Clare, 89 Mo.App. 55. 


N.C.—White v. Riddle, 152 S.E. 501, 
198 N.C. 511; Lance vy. Butler, 47 S.E. 
488, 135 N.C. 419; Patapsco Guano Co. 
v. Magee, 86 N.C. 350. 


[a] Interest held properly denied. 
—Amey v. Augusta Lumber Co., 148 
A. 687, 128 Me. 472. 


47. Montana Mining Co. v. St. 
Louis Min. & Mill. Co. of Montana, 
183 F. 51, 105 C.C.A. 343 [cert den 31 
S.Ct. 715, 220 U.S. 611, 55 L.Ed. 609]; 
Hamer v. Hathaway, 33 Cal. 117; Mc- 
Cormick v. Pennsylvania Cent. R. Co., 
49 N.Y. 303; Andrews v. Durant, 18 
N.Y. 496; Wehle v. Butler, 35 N.Y: 
Super. 1, 12 Abb.Pr.N.S. 139, 43 How. 
Pr. 5 [aff 61 N.Y. 245]; L. Distillator 
& Son v. Smith, 249 N.Y.S. 525, 140 
Misc. 34; Drum-Flato Commission Co. 
v. Edmisson, 87 P. 311, 17 Okl. 344 [aff 
28 S:Ct. 367, 208-U.S. 534, 52. L.Ed. 


606]. Contra Davison v. Guardian 
sietahe & Transfer Co., 144 N.Y.S. 
601. 


[a] Reasons for, and history of, 
rulie.—‘“‘The right to interest, as a 
part of the damages, in actions of 
trover and trespass de bonis as- 
portatis was given first in England 
by statute third and fourth William 
IV. The recovery was not, however, 
allowed by that statute as matter of 
right but in the discretion of the jury. 
The earlier cases in this state fol- 
lowed the rule thus established in 
England, and permitted the jury, in 
their discretion, to allow interest in 
such eases." ). 4 i).50he- principle 
that the right to interest in such cases 
was in the discretion of the jury was, 
however, gradually abandoned and 
now the rule is that the plaintiff is 
entitled to interest on the value of 
property converted or lost to the own- 
er by a trespass as matter of law. 
The reason given for the rule is that 
interest is as necessary a part of a 
complete indemnity to the owner of 
the property as the value itself, and 
in fixing the damages, is not any more 
in the discretion of the jury than the 
value.” Wilson v. City of Troy, 32 
N.E. 44, 1835 N.Y. 96, 104, 31 Am.S.R. 
817, 18 L.R.A. 449. 

48. Union Naval Stores Co. v. 
United States, 202 F. 491, 123 C.C.A. 
1 faff 36 S.Ct. 308, 240 U.S. 284, 60 
L.Ed. 644]. 

49. Ala.—McGowan y. Lynch, 44 
So. 573, 151 Ala. 458; Tatum v. Man- 
ning, 9 Ala. 144. 

Ark.—Sunny South Lumber Co. v. 
Neimeyer Lumber Co., 38 S.W. 902, 63 
Ark. 268. 

Cal.—Lynch v. McGhan, 93 P. 1044, 
7 Cal.App. 132. See Lynch v. Mc- 
Ghan, 93 P. 1044, 7 Cal. App. 132 (hold- 
ing that, under Civil Code § 3336, there 
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[§ 256] (3) Detention or Loss of Use. 
eral rule, where the value of the property is recover- 
able, plaintiff is limited to that sum with interest 
and may recover nothing for the value of the use 
of the property during the period he was deprived 
but there are authorities which refuse to 
follow this rule and allow plaintiff compensation for 
the use or detention of the property where this is 
necessary to completely idemnify plaintiff for the 
natural and probable consequences of defendant’s 
wrong;°°® and, where plaintiff has regained the prop- 
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As a gen- 


can be no recovery for the value of 
the use of the property). 

Colo.— Ford v. Roberts, 23 P. 322, 
14 Colo. 291. 

Ill.—McGavock vy. Chamberlain, 20 
Py 219. 

Ky.—Cable Co. v. Greenfield, 244 S. 
W. 692, 196 Ky. 314; Levi v. Stallard, 
6 Ky.L. 656. : 

Mich.—Maycroft v. The Jennings 
Farms, 176 N.W. 545, 209 Mich. 187; 
Blaisdell v. Scally, 47 N.W. 585, 84 
Mich. 149. 

Miss.—Sumrall Motor Co. v. Creel, 


130 So. 151, 158 Miss. 262; Hinds v. 
Terry, 1 Miss. 80. 
Mo.—Funk vy. Dillon, 


21 Mo. 294; 
Polk v. Allen, 19 Mo. 467. 
N.J.—Ward v. Huff, 109 A. 287, 288, 
94 N.J.Law 81 [cit Cye]. 
N.M.—Martinez v. Vigil, 142 P. 920, 
19 N.M. 306, L.R.A.1915B 291. 


Okl.—First Nat. Bank v. Thompson, 
137 P. 668, 41 Okl. 88. 


Or.—Singer v. Pearson-Page Co., 
I1SERR. 15S, SSsOr2b26: 


Pa.—Drennen v. Charles, 
Super. 476. 


Washi—Hofreiter v. Schwabland, 
130 P. 364, 72 Wash. 314. 

Eng.—Reid v. Fairbanks, 13. C.B. 
692, 76 H.C.L. 692, 1388 Reprint 1371. 


50. Sansone vy. Studebaker Corpo- 
ration of America, 187 P. 673, 106 Kan. 
279; Craddock v. Jones, (La.App.) 143 
So. 529; Carter v. Roland, 53 Tex. 540; 
Pridgin v. Strickland, 8 Tex. 427, 58 
Am.D. 124; Barr v. White, (Tex.Civ. 
App.) 47 S.W.(2d) 910; Byers v. Shel- 
ton, (Tex.Civ.App.) 282 S.W. 635; 
Block Motor Co. v. Melia, (Tex.Civ. 
App.) 247 S.W. 666; Ward v. Odem, 
(Tex.Civ.App.) 153 S.W. 634; Moore 
v. King, 23 S.W. 484, 4 Tex.Civ.App. 
397. But see Texarkana Water Co. 
v. Kiser, (Tex.Civ.App.) 63 S.W. 913 
(apparently to the contrary). 

[a] Automobiles.—Where, because 
of conversion of an automobile, plain- 
tiff is deprived of profits he would 
have made from the use of the auto- 
mobile during the period required to 
obtain another automobile, he is en- 
titled to recover the value of such 
use as an element of actual damage. 
Sansone vy. Studebaker Corporation of 
America, 187 P. 673, 106 Kan. 279. 


[b] Slaves.—In the case of conver- 
sion of slaves an exception was recog- 
nized by some of the early cases and 
recovery could be had for the value 
of their use or labor. Clements v. 
Glass, 23 Ga. 395; Schley v. Lyon, 6 
Ga. 530; Burney v. Pledger, 37 S.C.L. 
191; Banks v:- Hatton, 10 S:C.L: 9221; 
Pridgin v. Strickland, 8 Tex. 427, 58 
Am.D. 124. 


[ec] Computation of value of use. 
—It is proper to compute the value of 
the use upon a daily rate of what the 
property would have brought under a 
contract of hire where it is shown 
that the property could and would 
have been put to daily use between 
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erty, it is sometimes held that the value of the use 
the period intervening be- 
tween its conversion and its return, is to be al- 
lowed as an element of damages.°! 
omy a special interest entitling him to use the prop- 
erty for a specified period his damages 
against the general owner are the value of the use 
of the property during the residue of the period 
If plaintiff recovers for 
the usable value of the property he cannot ask for 
depreciation covering the same period of time.?® 

[§ 257] (4) Increase of, or Dividends or Interest 
on, Converted Property. While there may, of course, 
be recovery for the value of increase which have 
come into existence before the conversion, and been 
converted with the parent,°* it is usually held that 
there can be no recovery for increases which have 
come into existence after the conversion has taken 


of the property, during 


he was entitled to use it.°? 


the time of the conversion and time 
of trial. Byers v. Shelton, (Tex.Civ. 
App.) 282 S.W. 635. 


[d] Reasons for rule.—‘‘The very 
fact that interest upon the value is al- 
lowed—which is now generally ad- 
mitted by all the authorities—is upon 
the theory that it is equivalent to the 
use of the property detained. When 
the facts of the given case show that 
just compensation for detention or use 
of the property is more than the rate 
of interest allowed by the general 
rule, why should not the reason for 
an application of the general rule 
cease, and that value of detention and 
use of the property be ascertained to 
the extent that compensates the in- 
jured party, and which results as the 
proximate consequences of the tres- 
passer’s wrongful act?” Moore v. 
King, 23 S.W. 484, 485, 4 Tex.Civ.App. 
SOs 


[e] Under Civ. Code (1895) § 5335 
(1) plaintiff may elect to take the 
value of the property at the time of 
the conversion with reasonable hire 
for the same from the date of the con- 
version to tha date of trial. O’Neill 
Mfg. Co. v. Woodley, 44 S.E. 980, 118 
Ga. 114. (2) But plaintiff is not en- 
titled to recover the highest proved 
value at any time between the conver- 
sion and the trial, and also hire. 
Langdale v. J. H. Bowden & Co., 77 
S.E. 172, 139 Ga. 324. 

51. Ala.—Electric Lighting Co. v. 
Rust, 31 So. 486, 1381 Ala. 484; Renfro 


v. Hughes, 69 Ala. 581; Ewing v. 
Blount, 20 Ala. 694. 
Mass.—Jackson v. Innes, 121 N.E. 


489, 231 Mass. 558. 

N.Y.—Sprague v. McKinzie, 63 Barb. 
60; Johnson v. Marks, 121 N.Y.S. 294, 
66 Mise. 153; Shotwell v. Wendover, 
1 Johns. 65. Contra Flagler v. Hearst, 
86 N.Y.S. 308, 91 App.Div. 12. 

N.C.—Bowen v. Harris, 59 S.H. 1044, 
146 N.C. 385. 

Tex.—Stalker v. Williams, (Civ. 
App.) 3 S.W.(2d) 584; Baldwin v. 
G. M. Davidson & Co., (Civ.App.) 127 
S.W. 562. 

Vt.—Lyman v. James, 89 A. 932, 87 
Vt. 486. 

Sask.—Matthews v. Heintzman & 
Co., 7 Sask.L. 101. 

Contra Taylor v. Brewer, 110 A. 693, 
94 N.J.Law 392; 
77 kB. 874, 45 Or. 239. 

[a] .Reasons for rule.—‘‘The rea- 
son of the rule that the value of the 
goods, with interest, is the measure of 
damages, where the property has not 
been restored to the owner, is founded 


Eldridge v. Hoefer, 


TROVER AND 


If plaintiff has 


recoverable 


the jury;°° 


Property.®? 


on the idea, that the value of the 
goods recovered is equal to the goods 
themselves; and interest on that 
value is the legal damages resulting 
from withholding such value. But 
when the property is returned to the 
owner, then the foundation for allow- 
ing interest is gone; for its value can- 
not be recovered; and we must then 
consider the plaintiff as the owner of 
the property, who has been wrong- 
fully deprived of its use for a time. 
consequently, no other rule will do 
complete justice, than to allow a re- 
covery of damages equal to the loss 
sustained; and this can only be done 
by allowing damages equal to the 
value of the use or service of the 


property.” Ewing v. Blount, 20 Ala. 
694, 696. 
[b] Zlustration.—Where the prop- 


erty converted is an automobile which 
plaintiff uses by hiring to others for 
profit, and the property is returned 
after a period of detention, plaintiff 
may recover aS damages the value of 
the use during the period of detention. 
Johnson v. Marks, 121 N.Y.S. 294, 296, 
66 Mise. 153 (“Where an article hav- 
ing a usable value is used for profit, 
is converted, and then returned after 
a delay, an award of interest upon the 

value is not necessarily full indem- 
nity’’). 

52. Hickok v. Buck, 22 Vt. 149. 


53. McGreevey v. New York Cent. 
R: Co;, 256 N.Y.S: 211, 143 Mise. 519; 


54. Arkansas Valley Land, ete., Co. 
Vv. Mann, 9 S:Ct. 458, 130 U:S. 69, 32) 0. 
Ed. 854 [aff 24°F. 261]. 

55. Hepburn v. Sewell, 5 Harr.&J. 
(Md.) 211, 9 Am.D. 512; Madsen v. 
Madsen, 269 P. 132, 72 Utah 96. See 
Lee v. Mathews, 10 Ala. 682, 44 Am.D. 
498 (holding that, where an agent 
purchases female slaves from one who 
has no title and delivers them to the 
principal, the agent is not liable for 
the value of children born after the 
slaves have been delivered to the 
principal). But see Teague v. Max- 
well, 10 S.C.L. 200 (where the court 
sustained a suit to recover a child 
which had been born while a previous 
suit was pending to recover for the 
conversion of the mother slave). 


56. Madsen vy. Madsen, 269 P. 132, 
72 Utah 96. 


57. Clarke v. Eureka County Bank, 
fas HW 225 Citizens? Sty atom. 
Robbins, 42 N.E. 916, 43 N.E. 649, 
144 Ind. 671. 

58. See infra § 274. 

59. Doyle v. Burns, 99 N.W. 195, 


123 Iowa 488; Hubbell v. Blandy, 49 
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place,°®> nor for the value of wool which has been 
sheared from sheep previously converted.*® 
cumulated dividends earned prior to the date of the 
conversion of stock are proper elements of damage ;°* 
and, where plaintiff has been awarded the highest 
intermediate value, in a jurisdiction allowing such 
reeves he is also entitled to all dividends earned 
by the stock down to the time the value is fixed by 
but it has been held that there can 
be no recovery for dividends earned after the date 
of the conversion,®® although there is authority to 
the effect that there can be recovery for interest 
which defendant has collected on a promissory note 
after its conversion.®1 

[§ 258] (5) Expenses of Pursuing or Recovering 
As a general rule, reasonable and nec- 
essary expenses incurred in recovering the property 
are a proper element of damage;*%? 


Aus- 


and this rule 


N.W. 502, 87 Mich. 209, 24 Am.S.R. 
154. 

60. Citizens’ St. R. Co. v. Robbins, 
42 N.E. 916, 43 N.E. 649, 144 Ind. 671. 


[a] Under statute fixing the meas- 
ure of damages in conversion at the 
value at the time of the conversion 
with interest, or the highest value be- 
tween that time and trial without in- 
terest, if the action has been prose- 
cuted with reasonable diligence plain- 
tiff can have no recovery for dividends 
paid on converted stock after the con- 
version. Ralston v. State Bank, 44 P. 
476, 112 Cal. 208. 

Gl. Halbert v. Rosenbalm, 68 N.W. 
622, 49 Neb. 498. 

62. Attorneys’ fees see infra § 259. 

63. U.S.—Kansas City First Nat. 
Bank ‘v: Rush, 85) E53 9929) ©. CrAy seen 
eeu Land; ete., Co. v.) Hall, 33 F. 

Ala.—Ewing v. Blount, 20 Ala. 694. 

La.—New Orleans Public Service v. 
Stewart, 119 So. 435, 9 La.App. 519. 

Me.—Hunt v. Haskell, 24 Me. 339, 
ee 387; Merrill v. How, 24 Me. 


Mass.—Berry v. Ingalls, 85 N.E. 191, 
199 Mass. 77; Greenfield Bank v. 
Beavitt,, 17 Pick. 1, 28° Am:D. 268; 

Mich.—McCausey v. Hoek, 124 N.W. 
570, 159 Mich. 570, 18 Ann.Cas. 945. 


Mo.—Laughlin v. Barnes, 76 Mo. 
App. 258. 

N.Y.—Ford vy. Willis: 24 ENOYs 
359; Sprague v. McKinzie, 63 Barb. 
60; Brebengtg v. North, 47 Barb. 530. 

Pa 41 Pa. 
Super. 155. 

Philippine.—Pastor vy. Noel, 27 
Philippine 393, 395 [cit Cyc]. 

Tex.—Field v. Munster, 32 S.W. 417, 


11 Tex.Civ.App. 341, aff 33 S.W. 852, 
89 Tex. 102 [overr Schoolher v. 
Hutchins, 1 \S: Ww. 2665.66 Dex.) 324; 
Casey v. Chaytor, 23 S.W. 1114, 5 Tex. 
Civ.App. 385]. But see Williams v. 
Deen, 24 S.W. 536, 5 Tex.Civ.App. 575 
(holding that the expenses of going to 
see defendant about the matter are 
not recoverable where the property 
was taken by defendant through mis- 
take for which the plaintiff was as 
much responsible as defendant). 


Wis.—Anderson y. Sloane, 40 N.W. 
214, 72 Wis. 566, 7 Am.S.R. 885. 


But see Taylor v. Brewer, 110 A. 
GORD) TEX INE be oO (apparently 
meaning to hold that the expenses of 
recovering the property are not a 
proper element of damages). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 258-261] TROVER AND 
applies although the defendant is one who innocently 
acted as agent for the original converter in selling 
the property to third persons;°* but for expenses 
which have been incurred solely because of the acts 
of the original converter there can be no recovery 
from an innocent purchaser of the property.®® »Ac- 
cording to some cases, expenses incurred in seareh- 
ing for or pursuing the property are a recoverable 
element of damage although they have not resulted 
in a recovery of the property by plaintiff;®* but as 
to this there is other authority to the contrary.®? 
Expenses incurred in having defendant arrested, 
after plaintiff discovers the theft of his property, 
are not necessary to recovery of the property and 
are not recoverable items of damage.°® 


[§ 259] (6) Attorney’s Fees and Costs and Ex- 
penses of Suit. As a general rule plaintiff is not 
entitled to recover, in addition to the regularly tax- 
able costs, for attorney’s fees®® or other expenses in- 
volved in the prosecution of the instant action against 
the defendant,’° except as provided for by statute." 
Attorney’s fees’? and expenses of suit’? which do 
not grow out of the instant suit against defendant, 
but have been incurred in litigation against a third 
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party for the recovery of the property, may properly 
be considered as elements of damage; and where 
plaintiff has a security interest in the converted prop- 
erty to secure not only the principal debt, but also 
attorney’s fees incurred in collecting the debt, the 
attorney’s fees may be added to the principal debt 
as the amount of plaintiff’s recovery if the total 
does not exceed the value of the property.** 


[§ 260] (7) Profits Derived from Sale by Defend- 
ant.*° According to some cases, if defendant sells 
the property at a price in excess of the market value 
of the property at the time of the conversion, plain- 
tiff may, at his option, elect the price at which the 
property was sold as his measure of damages;*® 
but there is other authority which limits recovery 
strictly to the value at the time of the conver- 
sion and will not allow plaintiff an increased amount 
at which defendant has subsequently sold the prop- 
erty.** 

[§ 261] (8) Mental Anguish. If there has been 
no malicious intent to harm plaintiff the latter’s men- 
tal anguish or humiliation is not ordinarily a proper 
element of damage in actions for the conversion of 
personal property.78 


either as damages or costs in the ac- 


[a] Cost of releasing from alleged 66. Craddock v. Jones, (La.App.) 
lien.— Where the converter places the | 143 So. 529; Parroski v. Goldberg, 50] tion. Nicholls v. Mapes, 82 P. 265, 1 
property in the charge of one who|N.W. 191, 80 Wis. 339. See Hall v.|Cal.App. 349. 
claims a lien for the expenses of keep-| Cline, 188 P. 295, 45 Cal.App. 616 7G. Jones y. Stanley, 233 P. 598, 27 
ing, and at a sale to enforce the lien] (holding that, in an action for the] Ariz. 381; Spooner v. Cady, (Cal.) 44 
plaintiff purchases the property by | wrongful conversion of property, un-| Pp. 1018; Hurd v. Hubbell, 26 Conn. 
paying the price claimed, the amount | der Civ. Code § 3336, plaintiff is en-|3g89: Park vy. McDaniels, 37 Vt. 594. 
so paid is to be deducted from the] titled to recover fair compensation as i] y 
value of the property as returned. | damages for time and money properly | , 71. Wilson v. Vallin, 66 N.Y.S. 499, 
Merrill v. How, 24 Me. 126. expended in pursuit). re aes x 8 HE 

[b] Reward.—Where plaintiff has| 67. U. S. v. Pine River Logging, War seed aie ety en rts) 
to pay a reward to obtain a return of|etc., Co. 89 F. 907, 32 C.C.A. 406; Aes Oe a aan. he Se ie 7 
the property the measure of damages | Jones v. Stanley, 233 P. 598, 27 Ariz. | 7 {91 199 Niece 74. Ope esse teks ONE 
is determined by deducting the] 381; Hall v. Younts, 87 N.C. 285. : 
amount of the reward from the value 68. Craddock v. Jones, (La.App.) 73. Atlantic Coast Line R. Co. 
of the property as returned and then] 143 So. 529. Nellwood Lumber Co., 94 S.E. 86, 21 


deducting the remainder from the 
original value at the time of the con- 
version. Greenfield Bank v. Leavitt, 
17 Pick. (Mass.) 1, 28 Am.D. 268. 


{e] Legally unnecessary expenses 
of recovering possession cannot be in- 
cluded as an e'ement of damage. Pas- 
tor v. Noel, 27 Philippine 393. 


fd] Under statnte.—A statute pro- 
viding that plaintiff in conversion ac- 
tions is entitled to ‘‘a fair compensa- 
tion for the time and money properly 
expended in pursuit of the property” 
does not entitle a landlord who is su- 
ing for the conversion of crops to re- 
cover for expenses incurred in pro- 
tecting the property from a laboreyr’s 
lien properly filed against it. Aronson 
v. Oppegard, 114 N.W. 377, 16 N.D. 
595 

64. Laughlin v. Barnes, 76 Mo.App. 
258 [dist Wirt v. Schuman, 67 Mo.App. 
163 on the ground that the latter de- 
cision simply decided that an innocent 
converter is under no legal obligation, 
after he has sold the property to an- 
other, to assist the owner in recover- 
ing it; and that therefore the owner's 
promise to pay him for such as- 
sistance is based on a consideration}. 


65. Renfro v. Hughes, 69 Ala. 581. 


[a] Rule applied.—Where the orig- 
inal converter takes the property a 
considerable distance from plaintiffs 
place of residence and there sells it 
to innocent defendant, plaintiff cannot 
recover the expenses of going to the 


place where the property was sold to 


defendant, for this is not an injury 
done by defendant to plaintiff. Ren- 
fro v. Hughes, 69 Ala. 581. 


[65 C. J.—10] 


69. U.S.—Pacifie Ins. Co. v. Con- 
ard, 18 F.Cas.No. 10,647, Baldw. 138 
[aff 6 Pet. 262, 8 L.Ed. 392]. 


Renfro v. Hughes, 
J. G. Smith & Sons v. 
110 So. 57, 21 Ala.App. 549: 


Ariz.—Jones v. Stanley, 23 
27 Ariz. 381. 

Cal.—Spooner vy. Cady, 44 P. 1018; 
National City Finance Co. v. Lynch, 
Adie D403 £94 Cal, Api 5 5itse al un cet 
Bradshaw & Co. v. Eggers, 148 P. 961, 
27 Cal.App. 132; Nicholls v. Mapes, 
82 P. 265, 1 Cal.App. 349. 


La.—Fox v. Jones, 39 La.Ann. 929, 3 
So. 95. 

Mont.—Roy v. Clark, 215 P. 232. 

Tex.—Parkersburg Rig & Reel Co. 
v. Golden, (Civ.App.) 277 S.W. 1106 
[foll Lee v. McDonnell, 72 S.W. 612, 
31 Tex.Civ.App. 468]; Webb v. Harris, 
eT ex App. Clive CAs. el Oso: 


[a] Fees for preliminary steps.— 
Fees paid an attorney for his services 
in tracing the property and taking 
steps, by the filing of a claim, etc., to 
reclaim the property, all necessary 
preliminaries to the institution of the 
present action, are not recoverable as 
damages. W. R. Bradshaw & Co. v. 
Eggers, 148 P. 961, 27 Cal.App. 132. 


[b] Statute providing that the det- 
riment caused by the wrongful con- 
version of personal property is pre- 
sumed to be, among other things, a 
fair compensation for the time and 
money properly expended in the pur- 
suit of the property, does not author- 
ize the recovery of attorney’s fees, 


69 Alla. 
Howell, 


Si mOoS, 


Ga.App. 209. 


74 Wade v. First Nat. Bank, 242 
P. 833, 117 Or. 47, 48 A.L.R. 374. 


75. Rights where property is sold 
to ieee than value see supra § 249 
note 97. 


Sale at increased price because of 
act or expenditure of defendant see 
Supra § 253. 


76. Ellis v. Wire, 33 Ind. 127, 5 Am. 
R. 189; State Bank v. Burton, 27 Ind. 
426; Halladay v. McGraw, 192 N.Y.S. 
489, 118 Misc. 848; Pittsburgh & West 
Virginia Gas Co. v. Pentress Gas Co., 
100 S.E. 296, 84 W.Va. 449; Ingram v. 
Rankin, 2 N.W. 755, 47 Wis. 406, 32 
Am.R. 762. See First Nat. Bank v. 
Felker, 185 F. 678 [aff 196 F. 200, 116 
C.C.A. 32] (holding, in a suit for con- 
version against an agent who has 
wrongfully converted the property 
covered by a bill of lading with a 
sight draft attached by delivering the 
property to the consignee without the 
latter’s prior payment of the draft as 
directed by the principal, that the 
measure of damages, where the agent 
has subsequently received the pur- 
chase price of the property, is the 
face of the drafts with interest, ir- 
respective of the value of the prop- 
erty, for the agent will not be per- 
mitted to profit by his own wrong). 


77. Kennedy v. Whitwell, 4 Pick. 
(Mass.) 466: 


78. Mattingly v. Houston, 52 So. 
78, 167 Ala. 167; White Sewing Mach. 
Co. v. Lindsay, (Tex. Civ. App.) 14 S.W. 
(2d) 311; Fish v. Nethercutt, 45 P. 44, 
14 Wash. 582, 58 Am.S.R. 892. 


146 [65 C.J.] TROVER AND 
[§ 262] (9) Loss of Profits and Injuries to Trade 
or Business. While it has been held absolutely that 
injuries to business are not recoverable as dam- 
ages in trover,’® and there can be no recovery for 
loss of profits*® or injuries to business’! of a specu- 
lative and uncertain nature, it is often held that if 
it is shown with certainty that defendant’s conver- 
sion has resulted in a loss of profits,*? injuries to 
the plaintiff’s business,**® or prevented plaintiff from 
carrying on his usual trade or employment,®* the 
losses so sustained are recoverable elements of dam- 
ages, except in so far as they could have been avoid- 
ed or minimized by the exercise of due diligence on 
the part of plaintiff;*> and there can be no recoy- 
ery for loss of profits where the nature of the article 
or the circumstances are not such that the loss might 
reasonably be supposed to follow from the conver- 
sion..6 That the fulfillment of a contract is pre- 
vented by the conversion is not ground for special 
damages where the same contract is subsequently 
performed and all profits are made that would have 
sooner been made had the conversion not oceurred.*? 


[§ 263] (10) Expense of Replacing Converted 
Property. Where the conversion compels plaintiff 
to hire other property to take the place of that con- 
verted there may be recovery for the expenses thus 
incurred. 

[§ 264] d, Mitigation or Reduction of Damages*® 
—(1) In General. As a general rule defendant is 
entitled to show in mitigation or reduction of dam- 
ages any facts or circumstances which would tend 
to reduce the amount required justly to compensate 
plaintiff for the actual loss he has sustained as 
the proximate result of defendant’s act.°° 


79. Ward v. Huff, 109 A. 287, 94 N. 
J.Law 81. 89. 
80. Farmers’ Bank v. McKee, 2 Pa. 
318; Anderson v. Sloane, 40 N.W. 214, 


to carry on his business). 

Cross references: 

Deductions of liens and claims of de- 93. 
fendant against property see supra 
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[§ 265] (2) Brevity of Detention by Defendant. 


That defendant himself detained the property only - 


for a short period cannot be shown in mitigation of 
damages.°! 


[§ 266] (3) Motive or Intent of Defendant. The 
motrve and intent of defendant in converting the 
property does not affect the right of plaintiff to re- 
cover the damages actually sustained.®? 


[§ 267] (4) Subsequent Right To Take Property 
Lawfuily. Where the conversion consists in tak- 
ing the property by the premature exercise of what 
would otherwise have been a legal right to take the 
property, defendant cannot mitigate the damages 
by showing that he could legally have taken the 
property within a short time after the conversion.®*® 


[§ 268] (5) Expenses of Conserving or Caring for 
Property. Ordinarily defendant, in an action of con- 
version, is entitled to have allowed in mitigation 
of damages any expenses he has incurred in protect- 
ing or preserving the property in controversy.°* 

[§ 269] (6) Attachment by Plaintiff. That plain- 
tiff, in bringing his action of trover, has attached 
the converted property while in the hands of de- 
fendant affords no ground for mitigation of dam- 
ages where the attaching officer has returned the 
property to the defendant and it has since been 
retained by him.®® 


[§ 270] (7) Offer To Return or Restore Proper- 
ty.°° There are a number of cases to the effect 
that an offer to return the property should be con- 
sidered in mitigation of damages where it is made 
shortly after a conversion which is technical or in- 
advertent, and while the property remains unchanged 


Intent as element of conversion 
see supra §§ 7-10. 


Foe Dalton vy. Laudahn, 27 Mich. 
oad. 


72 Wis. 566, 7 Am.S.R. 885. 

81. Bowen v. Harris, 59 S.B. 1044, 
146 N.C. 385. 

2. Preble v. Manna, 244 BP. 75, 117 
Or. 306; Texas Warehouse Co. v. Im- 
perial Rice Co., (Tex.Civ.App.) 164 
S.W. 396; Warder v. Baldwin, 8 N.W. 
257, 51 Wis. 450; Cockburn y. Musko- 
ka Mill, ete., Co., 13 Ont. 343. See Ly- 
man v. James, 89 A. 932, 87 Vt. 486 
(holding plaintiff entitled to damages 
for loss of opportunity to make an ad- 
vantageous sale). 


83. Whitcomb yv. Reed-Prentice 
Co., 159 N.E. 922, 262 Mass. 348. 


84 Craddock y. Jones, (La.App.) 
143 So. 529; Djidics v. Wishnevsky, 
179 N.Y.S. 99; Bodley v. Reynolds, 8 
@.B. 779, 55 B.C.L. 778. Contra Lott 
Ve Mrench,, £0 (U-C.@-B.  (Ont.)) 385. 


85. Cannon v. Oregon Moline Plow 
Coy LOWE. 39, 1b Washi273;  Lottiv. 
French, 10 U.C.Q.B. (Ont.) 385. 


86. Barrington v. Offenbach, 163 
N.Y.S. 423. 


s7. Texarkana & Ft. S. Ry. Co. v. 
Neches Iron Works, 122 S.W. 64, 57 
Tex.Civ.App. 249. 


@8. Davis v. Oswell, 7 C.&P. 804,732 
E.C.L. 882, 173 Reprint 351. But see 
Mims v. Bennett, 158 S.E. 124, 160 
SiG) 395 78) A. Re 386.0) Cholding anya 
suit for conversion of an automobile, 
that plaintiff is limited to the actual 
value of the automobile with interest 
and can recover nothing because he 
was forced to hire another conveyance 


§ 248 note 91[b]. 

“Mitigation of damages” see Damag- 
es § 224 note 85[a]. 

Purchase or ability to purchase by 
plaintiff at less than market value 
see Supra § 249. 

Recovery of increased value due to 
act or expenditure of defendant see 
Supra § 253. 

Sale by defendant at less than market 
price see supra § 249. 

Special or qualified right or interest 
in plaintiff see supra § 248. 


ee Ala.—Williams v. Crum, 27 Ala, 
Conn.—Healey v. Flammia, 113 A. 
449, 96 Conn. 2338. 
Idaho.—Advance-Rumely Thresher 
Co: vy. Brady, 278 P? 224, 47 Idaho 26; 
Hae ee v. Graydon, 99 Ind. 
so . 
Kan.—United States Tire Co. v. 
Kirk, 170 P. 811, 102 Kan. 418. 
Mass.—Dahil v. Booker, 5 N.E. 496, 
140 Mass. 308, 54 Am.R. 465. 


N.Y.—Deverell v. Bauer, 58 N.Y.S. 
413, 41 App.Div. 53. 


Tex.—Mississippi Mills v. Meyer, 18 
S.W. 748, 83 Tex. 433; Taylor v. Feld- 
er, 23 S.W. 480, 5 Tex.Civ.App. 417 
[reh den 24 S.W. 3138]. 

91. Williams v. Crum, 27 Ala. 468; 
pepey. Ve sPonter, 25) A. x4 id eel 

92. Alexander v. Bowers, (Tex.Civ. 
App.) 79 S.W. 342. 


$4. Kan.—United States Tire Co. vy. 


Kirk, 107 Pe 8d Sis, “LOl cane 
keiltn@y-e%). 

Mass.—Whitney v. Beckford, 105 
Mass. 267. 


IN. ¥.——Covell vy. Euill, “62 NoYaurouels 
Sun Mut. Ins. Co. v. Talmadge. 4 Daly 
539. But see Walther v. Wetmore, 1 
BH.D.Smith 7 (in which it was held 
that one who wrongfully detains 
goods with notice of the owner’s 
claims acts at his peril and cannot 
recover commissions, storage, or in- 
surance). 


N.D.—Lamoreaux v. Randall, 208 N. 
W. 104, 53 N.D. 697, 44 A.L.R. 1315. 


Vt.—Luce v. Hoisington, 56 Vt. 436. 


[a] Discharge of Hen.—Where de 
fendant has in good faith discharged 
the property from a lien to which it 
was Subject as against plaintiff, de- 
fendant is entitled to have deducted 
from the damages the amount spent 
in discharge of the lien. Whitney vy. 
Beckford, 105 Mass. 267. 


_ (b] Threshing of grain converted 
in shocks held act of conservation so 
as to entitle defendant to expenses of 
threshing. Lamoreaux v. Randall 
208 N.W. 104, 53 N.D. 697, 44 ALR. 


Aistes Luckey v. Roberts, 25 Conn. 


96. Iheave to tender property into 
court see supra § 211. 


Ofrer to restore as defense see su- 
prays) alas 


¥For later cases, developments and changes in the law see Annotations, same title and section number, 


“ne 


§§ 270-271] 


and uninjured;°* but the rule, as generally deelared 
and followed, is that an unaccepted tender or offer 
to return the particular property,’* or other prop- 
erty of like species, quantity, and quality,®® cannot 
be considered in mitigation of damages. 


[§ 271] (8) Return or Recovery of Property.! 


97. Colo.—Moody v. Sindlinger, 149 
P. 268, 27 Colo.App. 290. 

Mass.—Delano v. Curtis, 
470. 

Mo.—Gilbert & Miller v. Peck, 43 
Mo.App. 577; Ward v. Moffett, 38 Mo. 
App. 395. 

Utah.—Whittler v. Sharp, 135 P. 
112, 48 Utah 419, 49 L.R.A.N.S. 931. 


Vt.—Bucklin v. Beals, 38 Vt. 653. 


Wis.—Churchill v. Welsh, 1 N.W. 
398, 47 Wis. 39. 


See Harden v. Conwell, 87 So. 673, 
205 Ala. 191 (where it is said that the 
fact that defendant had not used the 
articles, and had always been ready 
and willing to restore them to plain- 
tiff, could be considered in mitigation 
of damages); K. C. Oil Co. v. Harvest 
Oil & Gas Co., 194 P. 228, 80 Okl. 61 
(where it is said that where property 
is taken under circumstances amount- 
ing to a conversion, the owner is not 
required to do anything more in the 
way of mitigating damages than to 
take back the property when it is ten- 
dered to him). 


[a] After demand and refusal.— 
Although the conversion was at first 
innocent so that an immediate offer 
to return would have mitigated the 
damages, if no such offer is made un- 
til there has been a prior demand and 
refusal it is not available in mitiga- 
tion of damages for after the demand 
and refusal the conversion becomes 
deliberate and intentional. Gilbert 
v. Peck, 43 Mo.App. 577. 


[b] Continued readiness to restore 
property.—'‘‘The rule seems to be that, 
if the defendant came lawfully into 
the possession of the goods, and his 
refusal to surrender them was quali- 
fied, or if the conversion was techni- 
cal only, or without willful wrong on 
his part, and the property remained 
entirely in statu quo, the defendant 
may compel the plaintiff to accept it 
in mitigation of damages. Where 
such a state of facts exists, it is plain 
that evidence that the defendant has 
tendered the property to the plaintiff 
is admissible in mitigation of dam- 
ages; and no reason is perceived why, 
for the purpose of showing good faith 
and mitigating the damages, the de- 
fendant should not, in such a case, be 
permitted to show in evidence his con- 
{tinued readiness to restore the prop- 
erty to the plaintiff.” Ward v. Mof- 
fett, 38 Mo.App. 395, 401. 


[ec] Depreciation in value.—lIf, be- 
tween the time of the conversion and 
the time of an unconditional tender by 
defendant to plaintiff, the property 
has depreciated in value, plaintiff is 
properly allowed to recover more than 
nominal damages. Harbaugh v. Ford 
Roofing Products Co., (Mo.) 281 S.W. 
686. 

[d] Nontechnical conversions.— 
(1) A landlord’s removal of a ten- 
ant’s furniture several days before 
the expiration of the latter’s lease, and 
a storage of the furniture in a ware- 
house, is not such a technical conver- 
sion that a prompt tender of the ware- 
house receipt to the tenant will op- 
erato to mitigate the damages. 
Ketchum v. Amsterdam Apartments 
Co., 110 A. 590, 94 N.J.Law 7. (2) The 
refusal of a company to give its em- 
ployee stock to which he is entitled 
under his contract of employment is 
an aetual conversion, and not a tech- 


7 Allen 
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/ 
nical one, so that a tender of the stock 
is ineffectual to limit plaintiff's recov- 
ery to nominal damages. Harbaugh 
v. Ford Roofing Products Co., (Mo.) 
281 S.W. 686. 


{e] Notice of relinguishment of 
claim.—If, in an action for the con- 
version of machinery in a workshop it 
does not appear that defendant has 
ever appropriated the same to his own 
use, removed the same, or had the ac- 
tual possession thereof, otherwise 
than by being in the righful posses- 
sion of the workshop, and the alleged 
conversion consists in the refusal to 
allow plaintiff to remove the same up- 
on demand, a subsequent notice to 
plaintiff by defendant that he has re- 
linquished all claim to the machinery 
should be considered in mitigation of 
damages. Delano vy. Curtis, 7 Allen 
(Mass.) 470. 


f Sufficiency of tender or offer.— 
(1) “It may be conceded in this case 
that, if the owner of a special prop- 
erty immediately or within a reason- 
able time after a refusal to deliver, 
due to a bona fide mistake, uncondi- 
tionally tenders, to the person enti- 
tled to immediate possession, the 
goods uninjured, unchanged and with- 
out deterioration, the damages may be 
mitigated or reduced to a nominal 
sum. .. . The tender in this case 
was not absolute. It imposed upon 
plaintiff the search of at least two liv- 
ery stables, shown to have been in the 
town of Argyle; he was not required 
by law to make that search. It in- 
volved the payment of expense there 
contracted; he was not required by 
law to defray that charge occasioned 
by defendant’s misconduct. The ten- 
der was not immediate; the stock was 
withheld from its rightful owner and 
possessor from the 21st to the 23d 
day of August. The trial court might 
have held that this retention of stock 
for that length of time at that period 
of the year under the circumstances 
set forth in this record was unrea- 
sonable as a matter of law. No re- 
quest was made to submit to the jury 
any issue concerning the reasonable- 
ness of that time, nor is any failure 
of the court in this respect properly 
made the object of assignments of er- 
ror. The tender upon which defend- 
ant relies did not, therefore, consti- 
tute the complete reparation of de- 
fendant’s wrong, which is essential to 
such a plea in mitigation of damages.” 
Sutton v. Great Northern R. Co., 109 
N.W. 815, 816, 99 Minn. 376. (2) In 
an action of trover, after the testi- 
mony and argument of counsel have 
been heard by the jury, and before the 
judge has delivered his charge, it is 
too late for the defendant to tender 
the article which is the subject of the 
action in mitigation of damages. 
TLACOY. We GOO0, i eae Lin bter Adicts so), boas 
nA fete IRS 


98. Ark.—Kelly v. McDonald, 39 
Ark. 387; Norman vy. Rogers, 29 Ark. 
365. 


Ill.—Gorham vy. Massillon Iron & 
Steel Co., 120 N.E. 467, 284 Ill. 594 
[aff 209 Ill.App. 606, 616, 618]; Horn 
v. J. O. Nessen Lumber Co., 236 Ill. 
App. 187. But see Farrell v. Stafford, 
203 I1l.App. 357 (considering defend- 
ant to have right to mitigate damages 
by tendering the converted goods in 
open court), 


eee taba v. Dresser, 72 Me. 
Sills 
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Although the fact that plaintiff has regained pos- 
session of the property will not bar his cause of 
action in trover,” it is generally held that plaintiff’s 
repossession of the property is to be considered in 
reduction or mitigation of damages,* so that the gen- 
eral measure of damages in such eases, if no other 


Mass. 
352. 
Mo.—Gilbert & 
Mo.App. 577. 
N.J.—Ketchum We 
Apartments Co., 110 A. 
Law 7. 
N.Y.—People_ v. 


Stickney v. Allen, 10 Gray 


Miller v. Peck, 43 


Amsterdam 
590, 94 N.J. 


Bank of North 
America, 75 N.Y. 547; Carpenter v. 
Manhattan L. Ins. Co., 22 Hun 47; 
Lyon v. Yates, 52 Barb. 237; Smith 
Ve Hartoe, VoliNeyas. i250, 23) Mises pon 
Hanmer v. Wilsey, 17 Wend. 91. ~ 


Okl.—West Tulsa Belt Ry. Co. v. 
Bellas se riG 229 shay Ola weinia. 

Or.—Preble vy. Hanna, 244 P. 75, 117 
Or. 306. 

Pa.—Tracey v. 
472). 3 Pati... Uso. 

S.D.—Arneson vy. Nerger, 147 N.W. 
982, 34 S.D. 201. 

Tex.—Hofschuilte v. Panhandle 
Hardware Co., (Civ.App.) 50 S.W. 608. 
But see Bitterman v. Hearn, (Civ. 
App.) 32 S.W. 341 (where exemplary 
damages were claimed and it was held 
that a message by defendant, shortly 
after the conversion, that plaintiff 
might have his property, might be 
considered in mitigation of damages). 

Wit:—Gmreen! vy. Sperry, 42 Amt Di50 9; 
16 Vit. =39.0; 

Offer to return as mitigating ex- 
emplary damages see infra § 282. 

99. Michael-Swanson-Brady Prod- 
uce Co. v. Oregon Short Line R. Co., 
271 S.W. 854, 219 Mo.App. 419. 

1. Expense of recovering property 
as element of damage see supra § 258. 

Return or restoration as defense see 
supra § 111. 


Value of use as element of damage 
where property is returned or recov- 
ered see Supra § 256. 

2. See supra § 111. 

3. U.S.—Western Land, 
Vetdtalie 33, Bs 2oOs 

Ala.—King v. Franklin, 31 So. 467, 
132 Ala. 559; Stephenson v. Wright, 


Good, 1 Pa. L-J;R. 


ete., Co. 


20 So. 622, 111 Ala. 579; Renfro v. 
Hughes, 169) Ala..;58);/ (St) wiohni pw 
O’Connel, 7 Port. 466; Plummer vy. 


Hardison, 60 So. 502, 6 Ala.App. 525. 


ake se puma v. Rogers, 29 Ark: 
oOo. 

Cal.— Nightingale v. Scannell, 18 
Cal. 315. 


Colo.—Owen v. Williams, 89 P. 778 


38 Colo. 79; Murphy v. Hobbs, 5 P. 
63'S Color 17%. 

Conn.—Storrs v. Robinson, 51 A. 
135, 74 Conn. 443; Cook v. Loomis, 26 
Conn. 483. 
macys Bodega v. Perkerson, 60 Ga. 

ill——Barrelett y. -Belleardys ti. dal. 
280; Tripp v. Grouner, 60 Ill. 474; 


Bates v. Courtwright, 36 Ill. 518. 
Ind.—Smith v. Downing, 6 Ind. 374. 
Kan.—Prinz v. Moses, 66 P. 1009. 
Me.—Merrill vy. How, 24 Me. 126. 
Mad.—Seaboard Air Line R. Co. v. 

Phillips, 70 A. 232, 108 Md. 285. See 

Hepburn v. Sewell, 5 Harr.&J. 211, 

9 Am.D. 512 (recognizing rule). 
Mass.—Jackson y. Innes, 121 N.E. 

489, 231 Mass. 558; Greenfield Bank v. 

heavitt, hy Rick, .4; 28-AmsD. VER. 

Gibbs v. Chase, 10 Mass. 125; Wheel- 

ock v. Wheelwright, 5 Mass. 104. 
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and special damages are shown, is the difference 
between the value of the property at the time it was 
converted and its value at the time it was regained 
by plaintiff, unless the resumption of possession is 
in some way qualified so that plaintiff does not re- 
sume dominion over the property as owner,’ or the 
repossession is a temporary and useless one from 
which plaintiff derives no substantial benefit or repa- 
ration,® or the repossession was acquired only by 
purchase by plaintiff from defendant who still re- 
A surrender of the property 


tains the proceeds.? 


Mich.—Baxter v. Woodward, 158 N. 
W. 137, 191 Mich. 379, Ann.Cas.1918C 
946; McGraw v. Sampliner, 64 N.W. 
1060, 107 Mich. 141. 

Mo.—Michael-Swanson-Brady Prod- 
uce Co. vy. Oregon Short Line R. Co., 
271 S.W. 854, 219 Mo.App. 419. 


Mont.—De Celles v. Casey, 139 P. 
586, 48 Mont. 568. 
Neb.—Watson v. Coburn, 53 N.W. 


477, 35 Neb. 492. 


N.J.—Taylor v. Brewer, 110 :A. 693, 
94 N.J.Law 392; McFadden v. Whit- 
ney, 18 A. 62, 51 N.J.Law 391. 

N.Y.—Kerr v. Mount, 28 N.Y. 659; 
Murphy v. John Hofman Co., 163 N. 
Y.S. 932, 177 App.Div. 380; Whittle- 
sey v. Philip Becker & Co., 126 N.Y.S. 
1046, 142 App.Div. 3138, 25 Am.Bankr. 
R. 672; Dailey v. Crowley, 5 Lans. 
301; Hibbard v..Stewart, 1 Hilt. 207; 
Johnson v. Marks, 121 N.Y.S. 294, 66 
Mise. 158: Simon v. Seide, 52 N.Y.S. 
629, 24 Misc. 186; Muser v. Lewis, 14 
Abb.N.Cas. 333, 50 N.Y¥.Super. 431, 
6 N.Y.Civ.Proc. 135; Hallett v. Novi- 
On, sides Johns: B27 seeiprevs sonysotner 
grounds 16 Johns. 327}. 

Okl.—Aylesbury Mercantile Co. v. 
Fitch,'99 P. 1089, 22 Okl. 475, 23 L.R. 
ASIN Ss:0 So. 

Or.—Lee Tung v. Burkhart, 116 P. 
1066, 59 Or. 194; Eldridge v. Hoefer, 
77 PB. 874, 45 Or. 239. 

Tex.—Hogan v. Kellum, 13 Tex. 396; 
American Surety Co. of New York 
v. Hill County, (Civ.App.) 254 S.W. 
241 [aff (Commn.App.) 267 S.W. 265]. 

Vt.—Lyman v. James, 89 A. 932, 87 
Vt. 486; Yale v. Saunders, 16 Vt. 243. 


Wis.—Cernaban vy. Chrisler, 83 N. 
W. 778, 107 Wis. 645, disappr Col- 
lins v. Lowry, 47 N.W. 612, 78 Wis. 
329; Anderson vy. Sloane, 40 N.W. 214, 
72 Wis. 566, 7 Am.S.R. 885; Warder v. 
Baldwin, 8 N.W. 257, 51 Wis. 450. 


Eng.—Evans vy. Kyner, 1 B.&Ad. 528, 
20 E.C.L. 586, 109 Reprint 883; Earle 
v. Holderness, 4 Bing. 462, 13 B.C.L. 
589, 130 Reprint 845;. Moon v. Ra- 
phael, 2 Bing.N.Cas. 310, 29 E.C.L. 
550, 132 Reprint 122; Burn v. Morris, 
2 Cromp.&M. 579, 149 Reprint 891; 
Cook v. Hartle, 8 C.&P. 568, 34 B.C.L. 
896, 173 Reprint 621. 

Man.—Brown v. Canada Port Huron 
Co., 15 Man. 638. 

N.S.—MackKenzie v. Scotia Lumber, 
etc., Co., 47 N.S. 115. 

Ont.—Driffill v. McFall, 41 U.C.Q.B. 
Bylai 

Sask.—Matthews v. 
Sask L0n. s 

[a] Restitution by one joint tort- 
feasor may be shown in mitigation of 
damages by other joint tort-feasors 
when sued for conversion. Michael- 
Swanson-Brady Produce Co. v. Oregon 
Short Line R. Co., 271 S.W. 854, 219 
Mo.App. 419. 


[b] Bestoration of portion of the 
converted goods will be regarded as 
diminishing the damages to that ex- 
tent. Gilbert v. Peck, 43 Mo.App. 577. 


Heintzman, 7 
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4. U.S.—Western Land, etc., Co. v. 
Eel sse hy 2o0. 

Ala.—Semple School for Girls v. 
Yielding, 80 So. 158, 16 Ala.App. 584. 
Kan.—Prinz v. Moses, 66 P. 1009. 

La.—New Orleans Public Service v. 
Stewart, 119 So. 435, 9 La.App. 519. 

Mass.—Jackson v. Innes, 121 N. HE. 
489, 231 Mass. 558; Lucas v. Trum- 
bull, 15 Gray 306. 

Mich.—McCausey v. Hoek, 124 N.W. 
570, 159 Mich. 570, 18 Ann.Cas. 945. 
BA ga v. Stephens, 37 Mo.App. 


Neb.—Watson y. Coburn, 53 N.W. 
477, 35 Neb. 492, 
N.H.—Connors v. Dionne, 159 A. 


355, 85 N.H. 400; Gove v. Watson, 61 


INGE? T3i6; 

N.J.—Taylor v. Brewer, 110 A. 6938, 
94 N.J.Law 392. 

N.Y.—Flagler, vy. Hearst, 86 2N.Y-S: 
808, 91 App.Div. 12. 

Okl.—Aylesbury Mercantile Co. v. 
Fitch, 99 P. 1089, 22 OKI. 475,°23 E.R. 
A.N.S. 573. 

Or.—Wm. L. Hughson Co. v. North- 
western Nat. Bank of Portland, 268 
P. 756, 126 Or. 43; Lee Tung v. Burk- 
hart, 116 P. 1066, 59 Or. 194; Eldridge 
v. Hoefer, 77 Pst 445- Or 239% 


Pa.—Rank v. Rank, 5 Pa. 211. 


Tex.—Schoolher vy. Hutchins, 1 S. 
W. 266, 66 Tex. 324; Casey v. Chay- 
tor, 23 S.W. 1114, 5 Tex.Civ.App. 385; 
Field v. Munster, 32 S.W. 417, 11 Tex. 
Cpe 341 [aff 33 S.W. 852, 89 Tex. 
102]. 

Vt.—Lyman v. James, 89 A. 932, 87 
Vt. 486; Stillwell v. Farewell, 24 A. 
248, 64 Vt. 286. 

Wis.—Warder v. Baldwin, 
257, 51 Wis. 450. : 

But see Conroy v. Flint, 5 Cal. 327 
(holding that where, in an action to 
recover possession of property, de- 


8 N.W. 


.fendant redelivers the property, which 


is accepted by plaintiff, the measure 
of damages is not the difference be- 
tween the value at the time of the 
detention and the time of delivery, 
but plaintiff accepts the property com- 
pletely in lieu of value, and is limited 
to interest upon the value). 


[a] Reasons for rule.—"‘If an ac- 
tion may be maintained against the 
wrongdoer for the conversion, not- 
withstanding the return to the own- 
er of the property unlawfully convert- 
ed, it follows as a logical sequence 
that in Such action the accepted rule 
for the measure of damages in an ac- 
tion of trover must be applied; the 
return of the property going only in 
mitigation of such damages. It is 
accordingly held by the better author- 
ities that, in case of a return of prop- 
erty, the measure of damages in an 
action of trover for its conversion, 
when special damages are not alleged, 
will, in general, be the value of the 
property at the time of the conver- 
sion, with interest thereon to the trial, 
less its value at the time of the re- 
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Stipulation as to effect of return. 
plaintiff accepts a return of the property under a 
stipulation that it is to be without prejudice to his 
cause of action for conversion does not prevent de- 
fendant from mitigating the damages by showing a 
return of the property.°® 


[§ 272] (9) Application of Property to Use of 
Plaintiff or Owner.'° 


[§§ 271-272 


to one who has no title or right of possession will 
not, of course, operate to mitigate the damages.*® 


The fact that 


According to some cases, de- 


turn, with interest thereon from that 
date, and not the value of its use dur- 
ing the time it was in the possession 
of the defendants.” Eldridge v. Hoef- 
er, 77 P. 874, 876, 45 Or. 239. 


[b] Property returned of same 
value.—(1) Apart from special dam- 
ages, if the property is of the same 
value when returned as when convert- 
ed, plaintiff's damages are generally 
limited to nominal damages. Cook 
v. Loomis, 26 Conn. 483; Barrelett v. 
Bellgard, 71 Ill. 280; Warder v. Bald- 
win, 8 N.W. 257, 51 Wis. 450; Moon v. 
Raphael, 2 Bing.N.Cas. 310, 29 E.C.L. 
550, 132 Reprint 122. (2) It has been 
said, however, that if no other damage 
is pleaded or shown the amount re- 
coverable is the legal interest on the 
value of the property during the peri- 
od it was detained before being re- 
turned to plaintiff. Davidson v. Ober- 
thier, 93 S.W. 478, 42 Tex.Civ.App. 337. 


[ce] Changes and depreciation in 
vaine.—Although property has been 
returned, plaintiff cannot be limited 
to nominal damages where defendant 
has made substantial and material 
changes in the property so as to cause 
plaintiff considerable expense to re- 
store it to its original condition and 
to cause the property greatly to de- 
preciate in value. Jackson vy. Innes, 
121 N.E. 489, 231 Mass. 558. 


Expenses of recovering property as 
recoverable damages see supra § 258. 


Recovery for value of use where 
property returned see supra § 256. 


_ 5. People v. Bank of North Amer- 
1CAy OREN. Lend 47. 


[a] Illustration.—If plaintiff does 
not resume dominion over the proper- 
ty as owner, but merely for the tem- 
porary purpose of using it as evi- 
dence, there is no ground for mitiga- 
tion of damages. People v. Bank of 
North America, 75 N.Y. 547. 


6. Easton vy. Woods, 1 Mo. 506; 
Green v. Laclair, 99 A. 244, 91 Vt. 23. 
See Sprague v. McKinzie, 63 Barb. 
(N.Y.) 60 (where plaintiff had recov- 
ered the property from a purchaser of 
defendant, but as a conssquence plain- 
tiff had been held liable in trespass 
to the purchaser). 


7. Murphy v. John Hofman Co., 163 
INSYES oo 2. 177 App.Div. 3880. See 
Sprague v. McKinzie, 63 Barb. (N.Y.) 
60 (where defendant sold property to 
a purchaser, from whom plaintiff re- 
covered, and the view seemed to be 
taken that the recovery of the proper- 
ty could not be shown in mitigation 
where defendant still retained -the 
proceeds of his sale). 


8 Greenthal vy. Lincoln, 36 A. $13, 
68 Conn. 384; Russell v. Cole, 44 N.E. 
1057, 167 Mass. 6, 57 Am.S.R. 432. 


9. Rapid Mach. Works y. Silber- 
stein, 248 N.Y.S. 735, 140 Mise. 30 [rev 
241 N.Y.S. 68, 136 Misc. §37]. 


10. Measure of recovery where de- 
ene has lien or inteceee see Supra 


Right of executor de son tort to set 
off application of assets to his own 


For later cases, developments and changes In the law see Annotations, same title and section number. 


§§ 272-274] 


fendant cannot claim a mitigation of damages by 
showing that he has, by his own act without the aid 
of a valid legal process or the consent of plaintiff, 
applied the property or its proceeds on a debt owed 
by plaintiff to defendant! or to a third person;!? 
but there are other authorities which will consider 
in mitigation either an application to a debt due a 
third person?® or a debt owed to defendant himself.14 
It has been held that a purchaser from an original 
converter can show in mitigation of damages that 
the latter applied the proceeds of the purchase in 
payment of a debt owed by plaintiff to a third per- 
son;'> but there is authority to the contrary.1® 
Should the property, while it is in the hands of de- 
fendant wrongdoer, be taken from his possession by 
vaiid legal process in favor of another, and ap- 
plied to a debt due from the owner to the third per- 
son, such application may be shown in mitigation of 
damages;'* and, according to some authorities, an 
application of the property to the owner’s debt by 
means of a valid legal process, subsequent to the 
prior tortious conversion, may be shown in mitiga- 
tion of damages although the process and applica- 
tion are in favor of defendant;*® but on this lat- 
ter point there is also authority to the contrary.!® 


Consent to, or ratification of, application by plain- 
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tiff. If plaintiff accepts or ratifies defendant’s ap- 
plication of the property to the payment of plain- 
tiff’s debts, such application may, of course, be shown 
in mitigation of damages.*° 

[§ 273] (10) Deduction of Sums Received. As a 
general rule there will be deducted from plaintiff’s 
recovery all sums that he has received on account 
of the property, either from defendant?! or the lat- 
ter’s predecessor in interest.22 A payment by one 
of two joint converters to obtain a personal re- 
lease for himself will be deducted from plaintiff’s 
recovery against the other converter,?* and the dam- 
ages may be reduced by a showing that a third per- 
sor has made a partial payment in discharge of the 
debt incurred by the conversion;?* but payment by 
a third person will form no basis for a reduction 
if it was not paid or accepted in discharge of the 
hability for the eonversion.?® 


[§ 274] e. Particular Kinds of Property?*—(1) 
Shares of Stock and Certificates Therefor. As a 
general rule plaintiff is limited to the market value 
of the stock and he cannot recover the higher price 
at which he has purchased it?’ or contracted to sell 
it to a third party,?® nor the par value of the stock.?° 
If the stock has no market value the value to be 
taken is the actual value,*®° as shown by the dividend- 


claim see Executors and Administra- 
tors § 2934. 

Lisebast. va. Race. 57) Ala. 5213 
Banks v. Windham, 62 So. 297, 7 Ala. 
App. 616; Northrup v. McGill, 27 
Mich. 234; Edmondson v. Nuttall, 17 
CB NES. 280; 112 b:C... 279,.144 Re- 
print 113. See Wyckoff v. Bodine, 47 
A. 23, 65 N.J.Law 95 (holding that, 
where an owner of land has sold tim- 
ber thereon to plaintiff under an 
agreement whereby plaintiff is to re- 
move the timber within a specified 
time and timber left after that time 
is converted by the owner, plaintiff is 
entitled to recover the full market 
value of the timber unmitigated by 
any claim the owner might have 
against plaintiff for his leaving the 
timber there beyond the time pre- 
scribed). 

[a] Reasons for rule.—‘No credi- 
tor, without process, and without au- 
thority or right, except such as be- 
longs to him as creditor, can dispos- 
sess his debtor of his goods and then 
mitigate or defeat a recovery by 
showing that the property taken has, 
without any assent or concession of 
the debtor, been applied on the debt. 
Such intervention must have the 
sanction of the debtor or the law. 
The opposite view would lead to 
gross oppression and unlimited abus- 
es. The creditor would be enabled to 
take the law into his own hands, and 
to unite in himself the power to 
judge and execute in his own favor 
and according to his own pleasure.” 
Northrup v. McGill, 27 Mich. 234, 240. 

12. Marin v. Satterfield, 6 So. 551, 
41 La.Ann. 742; Bringard v. Stillwag- 
en, 1 N.W. 909, 41 Mich. 54; Farmers’ 


& Merchants’ Nat. Bank of Ivanhoe v. 


Przymus, 200 N.W. 931, 161 Minn. 85. 


13. Pierce v. Benjamin, 14 Pick. 
(Mass.) 356, 25 Am.D. 396; Prescott v. 
Wright, 6 Mass. 20; Caldwell v. Ea- 
ton, 5 Mass. 399; Clements v. Hise- 
ley, 88 N.W. 871. 63 Neb. 651. See 
Clabburn v. Phillips, 139 N.E. 498, 245 
Mass. 47 (recognizing rule of Pierce 
v. Benjamin, supra, but holding that 


-it does not apply where an executor 


de son tort who seizes property of an 
insolvent decedent and applies it on 
a debt owing to the wrongdoer). 


14. Franklin v. Spratt, 295 S.W. 26, 
174 Ark. 268; Tripp v. Grouner, 60 Il. 
474; Stow v. Yarwood, 14 Ill. 424; 
Mickle v. Miles, 1 Grant (Pa.) 320. 


15. Doolittle & Chamberlain v. 
McCullough, 7 Ohio St. 299. 

16. Carpenter v. Going, 20 Ala. 587. 

fa] Innocent purchaser of assets 
of estate from tortious executor can- 
not show in mitigation of damages 
that the executor applied the pro- 
ceeds of the sale in payment of debts 
owed by the deceased. Carpenter v. 
Going, 20 Ala. 587. 


17. Ill—Davenport v. Ledger, 80 
Ill. 574. 

Mass.—Dahill v. Booker, 5 N.E. 496, 
140 Mass. 308, 54 Am.R. 465; Squire 
, Hallenbeck, 9 Pick. 551, 20 Am.D. 
506. 


N.H.—Cooper vy. Newman, 45 N.H. 
339. 


IN. Y.—Sherry v. Schuyler, 2 Hill 204; 
Higgins v. Whitney, 24 Wend. 379. 

Vt.—Irish y. Cloyes, 30 Am.D. 446, 
8 Vt. 30. 

Wis.—Cotton v. Reed, 2 Wis. 458. 

[a] Application to debt of one not 
owner.—If the third person seizing 
the property applies the proceeds 
from the same not in satisfaction of a 
debt owed by plaintiff, but of the debt 
of another person wrongfully claim: 
ing to be the owner of the property, 
such application cannot be considered 
in mitigation of damages. Ball v. 
Liney, 48 N.Y. 6, 8 Am.R. 511 [rev 44 
Barb. 505]. 

[b] Rule applied to the case of a 
defendant who was an officer of the 
law and himself executed the process 
in favor of the third person which re- 
sulted in a valid application of the 
property subsequent to defendant’s 
original wrongful seizure of the same. 
Cotton Vv. Reed, 2 Wis. 458. 


18. Lazarus v. Ely, 45 Conn. 504; 
Curtis v. Ward, 20 Conn. 204; Bates 
v. Courtwright, 36 Ill. 518; Hopple v. 
Higbee, 23 N.J.Law 342; Mississippi 
Mills v. Meyer, 18 S.W. 748, 83 Tex. 
433. 


19. Wehle v. Butler, 61 N.Y. 245 
[aff 35 N.Y.Super. 1, 12 Abb.Pr.N.S. 


139,438 How.Pr. 5]; Lyon v. Yates, 
52 Barb. (N.Y.) 237; Hanmer v. Wil- 
sey, 17 Wend. (N.Y.) 91; Edmondson 
v. Nuttall, 17 C.B.N.S. 280, 112 E.C.L. 
279, 144 Reprint 118. See Ball v. 
Liney, 48 N.Y. 6, 8 Am.Rep. 511 [rev 
44 Barb. 505] (recognizing New York 
rule that subsequent legal seizure and 
application by the converter himself 
cannot be considered in mitigation of 
damages). 


_la] Defendant’s joinder as peti- 
tioner in bankruptcy proceedings 
against debtor whose property defend- 
ant has converted does not bar de- 
fendant from claiming a mitigation of 
damages on account of the fact that 
the property is subsequently taken 
from him by the receiver appointed in 
the bankruptcy proceedings. Whit- 
tlesey v. Becker, 126 N.Y.S. 1046, 142 
App.Div. 313, 25 Am.Bankr.R. 672. 

20. Schlafly v. Mercantile Trust 
Co:, 168. C20) Lon. 

21. State v. Robb-Lawrence Co., 
115 N.W. 846, 17 N.D. 257, 16 L.R.A. 
N.S. 227; Baird v. Howard, 36 N.E. 
732, 51 Ohio St. 57, 46 Am.S.R. 550, 
22 L.R.A. 846; Warner vy. Vallily, 13 


R.I. 483; Tillinghast v. Holbrook, 7 
RL. 230 

22. Meeks v. Simon, 21 N.Y.S. 1004, 
2 Misc. 241. 

23. Heyer v. Carr, 6 R.I. 45. 

24 Sharpe v. Graydon, 99 Ind. 232. 

25. Bank of Italy; Nat. Trust & 


Savings Ass’n v. Farmers’ & Mer- 
chants’ Nat. Bank of Merced, 44 F., 
(2d) 325. 

26. Damages recoverable against: 
Broker for conversion of customer’s 

stock see Brokers § 52. 
Corporation for wrongful refusal to 

register or transfer stock see Cor- 

porations § 1173. 

27. Brewster v. Van Liew, 8 N.E. 
842, 119 Ill. 554. 

28. Seymour v. Ives, 46 Conn. 109, 

29. Myers v. Chittyna Exploration 
Co., 129 P. 469, 20 Cal.App. +18; Hus: 
sey v. Flanagan, 142 N.E. 594, 237 N. 
YES PARE 

30. Gorham vy. Massillon Iron & 
Steel Co., 120 N.EB. 467, 284 Ill. 594 
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earning capacity of the stock,®1 and by the value 
of the property and business of the corporation after 
deducting its liabilities.*? While many authorities, 
even in the case of stocks of fluctuating value, con- 
form to the general rule that the value to be taken 
is that value which existed at the time of the con- 
version,®® there are cases, where the stock has sub- 
sequently increased in value, following the rule al- 
lowing plaintiff the highest value intermediate the 
conversion. and the trial;?4 but this rule has been 
to a great extent modified by the adoption of the 
more recent and widely followed New York rule, 
which limits plaintiff to the highest intermediate 
value between the time he receives notice of the 
conversion and a reasonable time thereafter within 
which he can replace the stock.*® The case original- 
ly promulgating this latter rule contained a clear 
implication that it applied only where plaintiff had 
not paid for the stock in full or was not the abso- 
lute owner thereof ;?® and in apparent adoption of 
this limitation it has been stated that where plain- 
tiff has paid for the stock in full he is entitled to 
the highest value between the time of conversion 
and trial;37 but it was subsequently held in New 


[aff 209 Ill.App. 606, 616, 618]; Mc- 
Donald v. Danahy, 63 N.H. 648, 196 | 3 
Hie Vesspatt.O6) LISA Dp. 880 ))5 sheisze! aver ys 
Burt, 83 N.W. 367, 124 Mich. 565; 
Brinkerhoff-Farris Trust, etc., Co. v. 
Home Lumber Co., 24 S.W. 129, 118 
Mo. 447; Hetrick v. Smith, 122 P. 
363, 67 Wash. 664. 

81. Brinkerhoff-Farris Trust, etc., 
Co. v. Home Lumber Co., 24 S.W. 129, 


wb 
eww 
WMO 


135, 2m) GN. 
[a] 


; Romaine v. Van Allen, 26 N.Y. 
9; Kavanaugh v. McIntyre, 133 N. 
. 679, 74 Misc. 222-[aff 185 N.Y-S. 
1120, 151 App.Div. 
175) 9° 

Cal. Civ. Code § 3336, allowing 
plaintiff to elect the highest market 
value of the property between the 
time of the conversion and the ver- 
dict, where the action has been prose- 


, © 
i re 
% 
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York, that the rule was equally appleable to a case 
where plaintiff was absolute owner of the stock and 
such plaintiff was likewise limited to the highest 
value within a reasonable time after netice of the 
conversion in which to replace the steck.** There 
is some authority to the effect that plaintiff, under 
the New York rule, is limited to the highest vaiue 
within a reasonable time after notice of the con- 
version in which to replace the stock, although the 
stock has a higher value at the time of the conver- 
sion;*® but there are other authorities holding that 
plaintiff is entitled to at least the value at the time 
of the conversion if the value subsequently decreas- 
es.4° It has been held that, where the stock reaches 
a higher value between the time of the conversion 
and the time plaintiff receives notice of the conver- 
sion, this value is not the measure of damages, but 
plaintiff is limited to the value at the time of the 
conversion or the highest value between the time 
of notice of the conversion and a reasonable time 
thereafter.*? 


Certificates. In some jurisdictions the conversion 
of a certificate of stock is regarded as the same thing 
as a conversion of the stock itself so that plaintiff’s 


256 N.Y. 346, rearg den 177 N.E. 196, 
256 N.Y. 692]; Randall v. Albany City 
Nat. Bank, 41 Hun 639, 1 N.Y.St. 592. 


Tenn.—Hedges v. Burke, 247 S.W. 
91, 98, 147 Tenn. 247 [cit Cyc]; Mor- 
ris v. Wood, (Ch.App.) 35 S.W. 1013. 

See Hubbell v. Blandy, 49 N.W. 502, 
87 Mich. 209, 24 Am.S.R. 154 (appar- 
ently applying New York rule of 
highest value within a _ reasonable 


910 (aff 104 N.E. 


118 Mo. 447. 

32. Gorham v. Massillon Iron & 
Steel Co., 120 N.E. 467, 284 Ill. 594 
{aff 209 Tll.App. 606, 616, 618]; Mc- 
Donald v. Danahy, 63 N.E. 648, 196 
Tll. 133 [aff 96 Il].App. 380]; Hetrick 
v. Smith, 122 P. 363, 67 Wash. 664. 

83. U:S.—Atkins y. Garrett, 270 F. 
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Colo.—Barkhausen v. Bulkley, 11 
P.(2d) 220, 90 Colo. 558; Grimes v. 
Barndollar, 148 P. 256, 58 Colo. 421; 
Continental Divide Min. Inv. Co. v. 
Bliley, 46 P. 633, 23 Colo. 160. 

Del.—Layman v. FF. F. Slocomb & 
Co., 76 A. 1094, 23 Del. 403; Stewart 
v. Bright, 11 Del. 344. 

Ill.— Brewster v. Van Liew, 8 N.F. 
842, 119 Ill. 554; Loomis v. Stave, 72 
Tll. 623; Sturges v. Keith, 57 Ill. 451, 
11 Am.R. 28; Burns v. Shoemaker, 
172 Ill.App. 290; Monmouth First 
Nat. Bank v. Strang, 28 Ill.App. 325. 

Me.—McKenney v. Haines, 63 Me. 
74; Freeman v. Harwood, 49 Me. 195. 

Md.—Baltimore Mar. Ins. Co. v. 
Dalrymple, 25 Md. 269. 

Mass.—Hagar v. Norton, 73 N.E. 
1073, 188 Mass. 47; Hussey v. Manu- 
facturers’, etc., Bank, 10 Pick. 415; 
Sargent v. Franklin Ins. Co., 8 Pick. 
90, 19 Am.D. 306. 

Nev.—Torp v. Clemons, 142 P. 1115, 
37 Nev. 474; Robinson Mining Co. v. 
Riepe, 138 P. 916, 37 Nev. 27; Boy- 
lan v. Huguet, 8 Nev. 345; O’Meara 
v. North America Min. Co., 2 Nev. 
112. 

N.H.—Pinkerton _ Vv. 
etc., R. Co., 42°N.H. 424. 

Ohio.—Booth y. Cincinnati Finance 
Go., 145 N.E. 543, 111 Ohio St.) 361 
[aff 19 Ohio App. 130]. 

Wis.—Sloan v. Brown County State 
Bank, 182 N.W. 363, 174 Wis. 36. 


34. Markham v. Jaudon, 41 


—. 


Manchester, 
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cuted with reasonable diligence, is ap- 
plicable in the case of stock which is 
Subject to great fluctuation in value. 
Potts v. Paxton; 153 P. 957, 171 Cal. 
493; Woltz v. E. F. Hutton & Co., 204 
P, 248, 55.Cal.App. 741. 

[b] Pennsylvania rule.—(1) Where 
the eonversion is wrongful and in- 
volves a deliberate breach of trust the 
measure of damages is the highest 
market value of the stock between the 
time of conversion and time of trial. 
Learock v. Paxson, 57 A. 1097, 208 Pa. 
602; Jamison’s Assigned Estate, 3 Pa. 
Dist. 217 [rev on other grounds 29 A. 
1003, 163 Pa. 143]. (2) But if there 
is no actual wrong or breach of trust 
the value of the stock at the time of 
the technical conversion, with inter- 
est thereon, is the true measure of 
damages. Pennsylvania Co. for Ins. 
on Lives, etc. v. Philadelphia, ete., R. 
Co., 25 A. 1043, 153 Pa. 160 [aff 11 Pa. 
Co. 482]; Work v. Bennett, 70 Pa. 
484; Neiler v. Kelley, 69 Pa. 403. 


25. U.S.—Galigher v. Jones, 9 S.Ct. 
335, 129. U.S. 193, 32. L.Ed. 658%, Mc- 
Kinley v. ‘Williams, 74 F. 94, 20 C.C.A. 
312 [foll Galigher v. Jones, 9 S.Ct. 
335, 129 U.S. 193, 32 L.Ed. 658]. 

Ind.—Citizens’ St. R. Co. v. Rob- 
ae 42 N.E. 916, 43 N.E. 649, 144 Ind. 

tae 

Iowa.—Doyle v. Burns, 99 N.W. 195, 
123 Towa 488. 


N.J.—Dimock v. U. S. National 


Bank, 25 A. 926, 55 N.J.luiaw 296, 39 
Am.S.R. 6438. 
N.Y.—Mayer v. Monzo, 117 N.E. 


948, 221 N.Y. 442; Wright v. Metropo- 
lis Bank, 18 N.E. 79, 110 N.Y. 287, 6 


Am:S.R..,806,. 1) JaiRA. B8er Colt iv. 
Owens, 90 N.Y. 368; Gruman vv. 
Smith, 81 N.Y. 25; Baker v. Drake, 


66 NiY.) 518; 23 Am. R. (80; Sb 3dNeweralale 
13 Am.R. 507; Filer v. Creole Syndi- 
cate, 245 N.Y.S. 367, 230 App.Div. 509 
[rev on other grounds 176 N.E. 418, 


time after plaintiff receives notice of 
the conversion). 


36. Baker v. Drake, 53 N.Y. 211, 13 
Am.R. 507, 66. N.Y. 518, 23 Am.R. 80. 


37. Doyle v. Burns, 99 N.W. 195, 
123 Iowa 488. 


38 Wright v. Metropolis Bank, 18 
NEB 719; LLOON. ¥. (237,86 JAmesereoaar 
Tol REA 2 89. 


39. Wallace v. H. W. Noble & Co., 
168 N.W. 984, 203 Mich. 58. 


40. Atkins v. Garrett, 270 F. 939; 
Dooley v. Gladiator Consol. Gold 
Mines, etc, Co., 109 N.W. 864, 134 
Iowa 468, 13 Ann.Cas. 297; McIntyre 
v. Whitney, 124 N.Y.S. 234, 139 App. 
pas 557 [aff 94 N.E. 1096, 201 N.Y. 


41. In re Salmon Weed & Co., 53 F. 
(2a) 335, 79 A.L.R. 379. Nes 


[a]. Reasons for rule.—“If such 
securities sold for a higher price be- 
tween the date of the conversion and 
the time when he received notice of 
the wrong than they did during a rea- 
sonable time after such notice, he 
ought not to recover this higher price 
for, if he had desired to dispose of 
them in that interval, he would have 
learned of the conversion. ‘Inasmuch 
as he has shown no desire to realize 
any value which his securities reach- 
ed prior to notice of the conversion, 
he 1S given complete indemnity and 
put in the same position that he 
would have been in except for the 
conversion if he is allowed the market 
value of the stock at the time of the 
unauthorized hypothecation or the 
highest price between the date when 
he received notice of the conversion 
and a reasonable time within which 
he might have replaced his stocks 
after he learned of the wrong, which- 
eee ve cuebes In re Salmon 

ee 0., » (2a). 335, 341, ; 
Deletes EADS : 4 pr: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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measure of damages is the value of the stock repre- 
sented by the certificate,*? irrespective of whether 
the conversion actually deprives the plaintiff of his 
rights as a shareholder;#* and such is universally 
the measure of damages where the conversion in- 
volves a wrongful use of the certificate which de- 
prives plaintiff of his ownership or rights as a 
shareholder;## but it has been held that where only 
the certificate is converted, so that plaintiff has in 
no way lost his rights as a shareholder, the measure 
of damages is not the market value of the stock 
but rather compensation for the loss and expense 
plaintiff has actually sustained by reason of the con- 


version.*® 


[§ 275] (2) Gold or Silver. 


42. @ontinental <7Trust, (Cos Vv. 
Stump, 15 F.(2d) 464; Layman v. F. 
F. Slocomb & Co., 76 A. 1094, 23 Del. 
403; Stewart v. Bright, 11 Del. 344; 
Pierpoint v. Hoyt, 182 N.E. 235, 260 
N.Y. 26; Anderson v. Nicholas, 28 N. 
Y. 600; Page v. Clark, 165 N.Y.S. 1058, 
100 Misc. 395; Leishing v. Van Buren, 
170 N.Y.S. 193; Connor v. Hillier, 45 
S.C: 193; 73 Am.D. 105. 

43. Pierpoint v. Hoyt, 182 N.E. 235, 
260 N.Y. 26. 

44. McDonald v. Danahy, 96 Ill. 
App. 380 [aff 63 N.H. 648, 196 Ill. 133]; 
McDonald v. McKinnon, 104 Mich. 
428; Morton v. Preston, 18 Mich. 60, 
100 Am.D. 146. 

45. Daggett v. Davis, 18 N.W. 548, 
53 Mich. 35, 51 Am.R. 91; Shewalter 
v. Wood, (Mo.App.) 183 S.W. 1127. 


[a] Cost of procuring another cer- 
tificate.—‘‘Where, as here, the certifi- 
eate alleged to have been converted 
was not indorsed, and there is no 
proof that plaintiff has lost the share 
which it represents, and therefore has 
not been deprived of his status as a 
shareholder, he should recover noth- 
ing beyond what it would cost him to 
procure a_ substituted certificate.” 
Shewalter v. Wood, (Mo.App.) 183 S. 
Witt 27, 11:29. 

46. State Bank v. Burton, 27 Ind. 
426; Taylor v. Ketchuni, 28 N.Y.Su- 
per. 507, 35 How.Pr. 289. But see 
Phillips v. Speyers, 49 N.Y. 653 mem 
(holding that, in an action for the 
conversion of ‘gold, the verdict should 
be in gold dollars, not currency). 


47. Fox v. Hale, etc., Silver Min. 
Go:, 41. P: 308, 108 Cal. 369. 


48. McShane v. Howard Bank, 20 
Astuto, vo Md. Loo, LO, ReaRvAl 552; 
McCready v. Phillips, 63 N.W. 7, 44 
Neb. 790. 

Gold coin see supra § 275. 

Interest as element of damage see 
supra § 255. 

49. Black v. Black, (Tex.Civ.App.) 
67 S.W. 928 [rev on other grounds 69 
Saw) 65, 95 Tex. 627]. 


50. Firpach v. Novak, 185 I1l.App. 
105. See Helvie v. Farmer, 12 Philip- 
pine 222 (where evidence was held in- 
sufficient to show that plaintiff had 
suffered special damage because of 
conversion of money which plaintiff 
had accumulated to pay off a mort- 
gage indebtedness on his land). 

51. U.S.—American Exch. Bank of 
Milwaukee, Wis., v. Goetz, 283 F. 900 
[eit Cyc]. 

Ala.—First Nat. Bank v. Morgan, 
104 So. 403, 2138 Ala. 125; McPeters v. 
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The measure of dam- 
ages for the conversion of gold coin*® or silver bul- 
lion#? is the value of the property in currency. 


[§ 276] (3) Money. Where money has been con- 
verted the measure of damages is ordinarily its 


conversion ; 48 


debtedness. 


Phillips, 46 Ala. 496. 

Ark.—First Nat. Bank of Monette 
v. First Nat. Bank of Lepanto, 252 S. 
W. 594, 159 Ark. 517. 

Cal.—Revert v. Hesse, 193 P. 943, 
184 Cal. 295. 


Conn.—Healey v. Flammia, 113 A. 
449, 96 Conn. 233; Hoyt v. Stuart, 96 
A. 166, 90 Conn. 41. 

Ga.—Citizens’ Bank v. Shaw, 65 S. 
E. 81, 132 Ga. 771; Bell v. G. Ober, 
CLG, Cos, Zot SH 13596) Gaga 

Tll.—Turner v. Retter, 58 Ill. 264; 
Bentley, Murray & Co. v. La Salle 
Sere Trust & Sav. Bank, 197 Ill.App. 


Ind.—Hazzard v. Duke, 64 Ind. 220. 

Iowa.—Hubbard v. State Life Ins. 
Co., 105 N.W. 332, 129 Iowa 13; Dean 
v. Nichols, ete., Co., 63 N.W. 582, 95 
Iowa 89; Allison & Crane v. King, 25 
Iowa 56; Latham v. Brown, 16 Iowa 
118. 

Mich.—Rose v. Lewis, 10 Mich. 483. 


Minn.—Hersey v. Walsh, 38 N.W. 


613, 38 Minn. 521, 8 Am.S.R. 689; Nin- 
inger v. Banning, 7 Minn. 274. 
Mo.—Richardson v. Ashby, 33 S.W, 


806, 1382 Mo. 238; State v. Berning, 
Bredow v. Mutual Sav. 
Inst., 28 Mo. 181; Menkens v. Men- 
kens, 23 Mo. 252; Kyle v. Hoyle, 6 
Mo. 526. 


Neb.—Linn v. Dodge County Bank 
GF te er 203 N.W. 546, 113 Neb. 


N,Y.—Griggs v. Day, 32 N.E. 612, 
136 N.Y. 152,-02- Am.S:.R.) 704,18 “LR, 
A. 120 [reh den 32 N.E. 1001, 137 N.Y. 
542]; Thayer v. Manley, 73 N.Y. 305; 
Booth v. Powers, 56 N.Y. 22; Potter 
v. Merchants’ Bank, 28 N.Y. 641, 86 
Am.D. 273; Decker v. Mathews, 12 
N.Y. 313 [aff 7 N.Y.Super. 439]; Paw- 
son v. Miller, 72 N.Y.S. 1011, 66 App. 
Div. 12; Outhouse v. Outhouse, 13 
Hun 130; Neff v. Clute, 12 Barb. 466; 
Ingalls v. Lord, 1 Cow. 240. 


S.D.—Grigsby v. Day, 70 N.W. 881, 
9 S.D. 585. 

Tenn.—Clark v. 
44 SW. 204. 

Tex.—Peerless Fire Ins. Co. v. Bar- 
cus, (Civ.App.) 227 S.W. 368; Farm- 
ers’ State Guaranty Bank v. Pierson, 
(Civ.App.) 201 S.W. 424; Mutual 
Loan & Investment Co. v. Matthews, 
(Civ.App.) 176 S.W. 924. 


Cullen, (Ch.App.) 


Utah.—Walley v. Deseret Nat. 
Bank, 47 P. 147, 14 Utah 305. 
Vt.—Robbins v. Packard, 31 Vt. 


570, 76 Am.D. 134. 
Wis.—H. S. Benjamin Wagon, etc., 
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amount with legal interest from the date of the 
but if the defendant has loaned the 
money and received interest thereon plaintiff may 
recover the amounts actually received and is not 
limited merely to the legal rate of interest.4? Where 
the conversion of money, set aside for the purpose 
ot discharging a len on the real estate of plaintiff, 
results in the land being sold to satisfy the lien, 
plaintiff cannot recover as special damages whatever 
amount he may choose to pay the purchaser for the 
latter’s interest but he will be limited to the rea- 
sonable and fair value of the interest acquired by 
the purchaser.°? 


[§ 277] (4) Choses in Action and Evidences of In- 
Prima facie the amount which appears 
to be due on the face of the instrument is the meas- 
ure of damages for the conversion of commercial 
paper or evidences of indebtedness, such as prom- 
issory notes,° and bonds.*? 


So, also, the rule has 


Co. v. Merchants’ Exch. Bank, 23 N. 
W. 592, 63 Wis. 470; Kalckhoff v. 
Zoehrlaut, 43 Wis. 373. 


[a] Damages of maker or indors- 
er.—(1) Where a promissory note 
which has not been given legal incep- 
tion by delivery is converted and 
transferred to a holder in due course, 
the maker may recover from the con- 
verter the amount of the note as dam- 
ages, irrespective of whether he has 
paid it to the holder, it being suffi- 
cient that he is legally liable to pay 
it. Hubbard v. State Life Ins. Co., 
105 N.W. 332, 129 Iowa 13; Decker v. 
Mathews, 12 N.Y. 318 [aff 7 N.Y.Su- 
per. 439]. See Winona v. Minnesota 
R. ‘Constr; 'Co:} 1 JN. W.. 228) 29| Minn: 
68 (applying similar rule with refer- 
ence to bonds). (2) If defendant 
still has the converted note in his 
possession plaintiff maker is never- 
theless entitled to recover the face 
value of the note for the conversion 
where defendant has it in his power 
to transfer the note to a bona fide 
holder who could collect the same 
from plaintiff. Thayer v. Manley, 73 
NY. 305 [mod *8* Hun 25507: (3) 
Where an accommodation maker re- 
covers in trover against the payee 
for a fraudulent diversion of the note 
from its original purpose after satis- 
fying the note in the hands of a bona 
fide holder by a transfer of land, his 
damages will be measured by the val- 
ue of the land so transferred. Hynes 
v.. Patterson; 95-N.Y..8 [atir ashi 
528]. (4) Where defendant has con- 
verted a promissory note, on which 
plaintiff is an accommodation indors- 
er, and transferred it to a bona fide 
purchaser to whom plaintiff is com- 
pelled to pay the full amount of the 
note, plaintiff's measure of damages 
is the amount he has been compelled 


to, pay. -<Comstock’ -y-- Hier; = 73' IN. Ye 
269, 29 Am.R. 142. 
Prk: Ark.—Ray v. Light, 34 Ark. 


Ill.— Simon v. Reilly, 151 N.E. 884, 
321 Til. 431 [rev 237 Ill.App. 651]. 

Iowa.—Griffith v. Burden, 35 Iowa 
188; Callanan v. Brown, 31 Iowa 333. 

Kan.—Meixell v. Kirkpatrick, 6 P. 
241, 33 Kan. 282. 

La.—New Orleans Draining Co. v. 
De Lizardi, 2 La.Ann. 281. 

Or.— Young v. Gard, 277 P. 1005, 
129 Or. 534. 

Wash.—Thompson v. Metropolitan 
Bldg. Co., 164 P. 222, 95 Wash. 546. 


[a] Walue as used by defendant. 
—Where bonds of an insolvent cor- 
poration are wrongfully sold by a re- 
organization committee to defendant, 
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been applied to drafts or bills,5? cheeks,°4 bank 
books,®® certificates of deposit,°*® or accounts re- 
ceivable;>* but the ultimate measure of damages 
for the conversion of such instruments is not their 
face value but rather their actual value,®* which 
may be less than the face value because of the in- 
solvency or inability of the debtor to pay,°® his neg- 
lect or refusal to pay,®® an unsuecessful attempt to 
collect on the instrument by suit,°t payment in whole 
or in part,°? nonenforceability or invalidity of the 
instrument,®? or any other fact which would affect 
or diminish the value of the instrument in the hands 
of the owner.®* On the other hand, the damages re- 
eoverable for conversion of a bond payable in gold 
may be more than its face value in currency where 
bonds payable in gold are of higher value than bonds 
for the same amount in currency.®> If the instru- 
ment converted is shown to have a market value 
upon a regular market, it is the market value that 
is to be taken as the measure of damages rather than 


CONVERSION [§§ 277-278 
the face value.*6 Where a converted note imposes 
no personal liability upon the maker, but is collect- 
able only from property mortgaged to secure it, 
the measure of damages is not the face value of the 
note but its value as measured by the value of its 
security at the date of the conversion.®7 


[§ 278] (5) Title Deeds, Insurance Policies, and 
Other Documents.°’ Where a document evidencing 
a property right or title, such as a title deed,®® a 
bond for the conveyance of land,*° or a certificate 
of membership in a board of trade,“ is converted 
by the grantor or obligor in the document, it is 
often held that plaintiff’s measure of damages is 
the value of the property or right deseribed in the 
document. Since possession of a warehouse receipt 
is regarded, in law, as possession of the property 
itself,7? it has been held that the measure of dam- 
ages for the conversion of a warehouse receipt is 
the value of the property represented by the re- 


who uses the bonds at par in payment 
of the corporation’s property bought 
at foreclosure sale, the measure of 
damages recoverable against defend- 
ant is the par value of the bonds 
rather than the discount price at 
which he purchased them from the 
committee. Collins v. Smith, 158 F. 
872. 


58. Zeigler v. Wells, 23 Cal. 179, 
83 Am.D. 87; Davies v. Stevenson, 54 
P. 679, 59 Kan. 648; Cothran v. Han- 
over Nat. Bank, 40 N.Y.Super. 401; 
Bavins v. London, etc., Bank, [1900] 
1 Q.B. 270; Delegal v. Naylor, 7 Bing. 
460, 20 BE.C.L. 208, 131 Reprint 178; 
Mercer v. Jones, 3 Campb. 477, 170 Re- 
print 1452; Paine v. Pritchard, 2 C. 
&P. 558, 12 E.C.L. 731, 172 Reprint 
253: Alsager v. Close, 10 M.&W. 576, 
152 Reprint 600. 


54. Good Roads Machinery Co. v. 
Broadway Bank, (Mo.App.) 267 S.W. 
40; - Kansas City Casualty Co. v. 
Westport Ave. Bank, 177 S.W. 1092, 
191 Mo.App. 287; Deri _v. Union Bank 
of Brooklyn, 120 N.Y.S. 813, 65 Misc. 
581. 


55. Stebbins v. North Adams 
Trust Co., 136 N.E. 880, 243 Mass. 
69. 


[a] Reasons for rule.—‘As_ the 
sale of a savings bank book entitles 
the vendee to the amount represented 
by it, so we think that a conversion 
enables the person deprived thereof 
to elect to hold one who wrongfully 
assumes dominion to the full respon- 
sibility for his act, and therefore ren- 
ders him liable for the value of the 
book, considering it as somewhat an- 
alogous to a negotiable instrument, 
a share of stock or policy of life in- 
surance.” Stebbins v. North Adams 
Trust Co., 136 N.E. 880, 884, 243 Mass 
69. 


56. Summers. v. Keller, 133 S.W. 
1180, 152 Mo.App. 626 [mod 171 S.W. 
336, 262 Mo. 324]. 


57. O’Donoghue v. Corby, 22 Mo. 
393; Hetrick v. Smith, 122 P. 363, 67 
Wash. 664. But see Richards vy. In- 
ternational Agricultural Corporation, 
10 F.(2d) 218 (holding that, where 
the property converted is an account 
book in which plaintiff has the sole 
record of sums owing him by other 
persons, the measure of damages is 
the value of the account book to plain- 
tiff, although there is no presumption 
that it is worth the amount of the ac- 
counts in it, or that its conversion 
would cause damage to that extent); 
Moody v. Drown, 58 N.H. 45 (holding 
that, in trover for the conversion of 


a receipted account, the measure of 
damages is the value of the document 
and there is no legal presumption that 
its value as a chattel is the amount 
or value of the chose in action). 

58. Conn.—-Hoyt v. Stuart, 96 A. 
N66, L6s 90 Conn. 41" [ert Cyed. 

Ga.—Citizens’ Bank v. Shaw, 65 S. 
JD il, BPA Clay Maly 

Ill.—Simon v. Reilly, 151 N.E. 884, 
321 Ill. 431 [rev 237 Ill.App. 651]. 

Iowa.—Griffith v. Burden, 35 Iowa 
138; Callanan vy. Brown & Co., 31 
Iowa 333. 

Kan.—Meixell v. Kirkpatrick, 6 P. 
241, 33 Kan. 282. 

Neb.— Woodworth vy. Hascall, 80 N. 
W. 4838, 59 Neb. 124; Halbert v. Ros- 
enbalm, 68 N.W. 622, 49 Neb. 498. 

N.Y.—Griggs v. Day, 32 N.E. 612, 
L3G BN Ye, L520 32) Anne Sse 7045118 sy. 
R.A, 120 [reh den 32 N.E. 1001, 137 
N.Y. 542]; Davis Sewing Machine Co. 
v. Best, 11 N.E. 146, 105 N.Y. 59 

O%*%11.— Capps v. Vasey, 101 P. 1043, 
23 Okl. 554. 

Pa.—Romis v. Romig, 2 Rawle 241; 
Robinson v. Hodgson, 30 Leg. Int. 176; 
Delany v. Hill, 1 Pittsb. 28. 

Tex. Brightman vy. Reeves, 21 Tex. 
70; Morris v. Smith, 112 S.W. 130, 51 
Tex.Civ.App. 357. 

Utah.—Walley v. Deseret 
Bank, 47. PP) 147,14. Utah) 305; 


Wash.—Wylde v. Schoening, 164 P. 
752, 96 Wash. 86. 

Wis.—tTerry v. Allis, 20 Wis. 32. 

Eng.—McLeod v. MeGhie, 2 M.&G. 
326, 40 B.C.L. 624, 133 Reprint 771. 

59. Ala.—McPeters v. Phillips, 46 
Ala. 496. . 

Cal.—Zeigler v. Wells, etc., Co., 23 
Cale i7oy sis! PA me DI Sit 

Ga.—Citizens’ Bank y. Shaw, 65 S.E. 
81, 1132) Ga, TT. 


Nat. 


Ill.—Turner v. Retter, 58 Ill. 264. 

N.Y.—Potter v. Merchants’ Bank, 
28 N.Y. 641, 86 Am.D. 273. 

Utah.—Walley v. Deseret Nat. 


Bank, 47 P. 147, 14 Utah 305. 


[a] Insolvency of debtor does not 
conclusively show that instrument is 
of no value so that plaintiff can re- 
cover nothing for conversion thereof. 
Rivinus v. Langford, 75 FE. 959, 21 C. 
C.A. 581, 33 L.R.A. 250; Pratt v. Boyd, 
17 Ind. 232; Rose v. Lewis, 10 Mich. 
483. 

[b] Secured debt.—Where the debt- 


or is insolvent, but the instrument is 
secured by his property, the measure 
of damages is the value of the instru- 
ment as determined by the value of 
the property at the time of the con- 
version not to exceed the face value 
of the debt. Industrial, etc., Trust v. 
Tod, 64 N-Y-S. 1093, 52 tA pp Div 195 
[rev on other grounds 63 N.E. 285, 170 
N.Y. 233]; Hazelton v. Holt, (Tex.Civ. 
App.) 285 S.W. 1115. 

Admissibility of evidence of insol- 
vency of maker of converted note see 
supra § 200. 


60. Walley v. Deseret Nat. Bank, 
47 P. 1475, 14th: S052 


61. Turner v. Retter, 58 Ill. 264. 


62. Citizens’ Bank of Madison v. 
Shaw, 65 S.E. 81, 132 Ga. 771; Capps 
v. Vasey, 101 P. 1048, 23 Okl. 554. 


63. Citizens’ Bank of Madison v. 
Shaw, 65 S.E. 81, 132 Ga. 771; Booth 
Vv. Powers, 565N.¥. 225) Capps av Ware 
sey, 101 P. 1043, 23 Okl. 554. 


64. Healey v. Flammia, 113 A. 449, 
96 Conn, 233; Citizens’ Bank v. Shaw, 
65, S:Bi 815-132 Gal 721) Thayer eve 
Manley, 73 N.Y. 305; Booth v. Pow- 
ers, 56 N.Y. 22 [rev 59 Barb. 319]. 


65. Simpkins v. Low, 54 N.Y. 179 
[aff 49 Barb. 382]. 


66. Griffith v. Burden, 35 Iowa 138; 
Meixell v. Kirkpatrick, 6 P. 241, 33 
Kan. 282; Beaumont Hotel Co. v. Cas- 
well, (Tex.Civ.App.) 14 S.W.(2d) 292. 


[a] Exception.—Where bonds is- 
sued by a public corporation, and 
which the corporation is by statute 
forbidden to sell for less than a cer- 
tain sum, are converted from the cor- 
poration, the measure of damages is 
at least the price below which plain- 
tiff could not sell the bonds, although 
their market value may be _ lower. 
Young v. Gard, 277 P. 1005, 129 Or. 
5384; American Surety Co. of New 
York v. Hill County, (Tex.Civ.App.) 
254 S.W. 241 [aff (Commn.App.) 267 
S.W. 265]. 

67. Wylde v. Schoening 0 
96 Wash. 86. Bete ae 


ee Stock certificates see supra § 
69. Burr v. Munro, 6 U.C.Q.B.0O.S. 
(Ont.) 57. . 
70. Clowes v. Hawley, 12 Johns. 


(N.Y.) 484. 


71. Olds v. Chicago Open 3 
Trade, 33 Ill.App. 445° Poh sage 


72. See Warehousemen 
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§§ 278-279] TROVER AND 


eeipt.** Ordinarily, however, where evidences of 
title, such as school land certificates,’* bonds for the 
conveyance of land,*® leases,’® or executory land 
contracts,‘* have been converted by one other than 
the grantor or obligor, and plaintiff’s title or right 
is in no way affected by the conversion, the measure 
of damages is not the value of the property, but such 
sum as will recompense plaintiff for any actual loss 
he has sustained, and for his trouble and expenscs 
in establishing and perpetuating the evidence of his 
title. 


Insurance pelicies. It has been said that, as a 
general rule, the measure of damages for the con- 
version of a policy of life insurance is its market 
value, or, if it has no market value, its actual value 
to plaintiff;“® and, as against the insurer,’® or as 
against one claiming to have incurred expense on 
behalf of a deceased insured in an insurance policy 
payable to any person who has ineurred expense on 
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measure of damages is prima facie the face value of 
the polcey. It has been held, however, that where 
the conversion of a fire insurance policy on a ear, 
after its destruction by fire, does not extinguish 
plaintiff’s right of action against the insurer, plain- 
tiff’s measure of damages is not the value of the 
car, to the extent it was covered by the insurance, 
but such sum as will compensate plaintiff for the 
inconvenience, trouble, and expense, that he has been 
put to by the conversion.*? 


Letters. For the conversion of a letter, and the 
disclosure of its contents to third persons so as to 
injure the reputation of plaintiff, the jury in measur- 
ing the damages may take into account the injury to 
plaintiff’s reputation caused by the wrongful use of 
the letter.®? 

[§ 279] (6) Heirlooms and Articles Kept for Per- 
sonal or Family Use.** According to the great weight 
of authority the measure of damages for the con- 
version of household goods,’* furniture,®® books,®® 


behalf of the insured,®® it has been held that the 


73. Canadian Bank of Commerce v. 
McCrea, 106 Ill. 281. 


74. Mowry v. Wood, 12 Wis. 413. 
75. Rogers v. Crombie, 4 Me. 274. 
76. Anderson v. Hamilton, 4 U.C. 


Q.B. (Ont.) 372. See Parry v. Frame, 
2 B.&P. 451, 126 Reprint 1379 (where 
one who had agreed to purchase the 
remainder of a term for a specified 
sum converted the lease by refusing 
to return it after he had obtained it 
for a temporary purpose, and on trial 
the jury awarded plaintiff the amount 
which defendant had agreed to pay for 
the remainder of the term, less a cer- 
tain deduction defendant was entitled 
to, and no comment was made on this 
award by the upper court). 


77. McKindley v. Citizens’ State 


Bank of Edgeley, 161 N.W. 601, 36 
N.D. 451. 
{a] Comp. &L. (1913) §$ 7180, pro- 


viding that value of written instru- 
ment is presumed to be that of prop- 
erty to which it entitles the owner, 
has no application to executory con- 
tracts for the sale of land. McKind- 
ley v. Citizens’ State Bank of Edge- 
ley, 161 N.W. 601, 36 N.D. 451. 


78. Barney v. Dudley, 21 P. 1079, 
42 Kan. 212, 16 Am.S.R. 476; Wood- 
worth v. Hascall, 80 N.W. 483, 59 
Neb. 124; Wheeler v. Pereles, 43 Wis. 
Bons 

[a] Determination of value to 
plaintiff.—(1) Where the insured is 
still in good health and his life in- 
surable, the value to be taken as the 
measure of damages is determined by 
taking the present value of the 
amount of the benefit named in the 
policy, less the present value of the 
cost in premiums it would require to 
procure another policy of like kind 
and value on the same life. Barney 
v. Dudley, 21 P. 1079, 42 Kan. 212, 16 
Am.S.R. 476. (2) If the insured is 
not in good health so that his life 
cannot be reinsured after the conver- 
sion, the value is to be determined by 
computing his life expectancy and 
then computing the present value of 
the policy by deducting from the 
amount of benefit named in the policy 
the present value of all the premiums 
to be paid on the policy during such 


life. Barney v. Dudley, supra. 

79. Hayes v. Massachusetts Mut. 
Palas: ©6.,0h8 WNebesz2, 25) Ply 626, 
LPR A ns03: 

80. Stafford v. Lang, 56 A. 684, 25 
R.I. 488. 

81. Commercial Credit Co. v. 


Hisenhour, 236 P. 126, 28 Ariz. 
41 A.L.R. 1274. 


Sash Thurston vy. Charles, 21 T.L.R. 
83. Generally as to value or price 
to be taken see supra § 249. 
84 U.S.—Marsh vy. Union Pac. R. 
Co., 9 F. 873, 3 McCrary 236. 
Conn.—Mathews y. Livingston, 


112, 


85 


A. 529, 86 Conn. 268, Ann.Cas.1914A 
195; Barker v. S. A. Lewis Storage, 
ClG,, COOL An Oo,  (ouCOonne Loo. 165 


A. 143, 79 Conn. 342, 118 Am.S.R. 141. 


Ind.—Aufderheide v. Fulk, 112 N.E. 
399, 64 Ind.App. 149. 


N.Y.—Lake v. Dye, 133 N.B. 448, 232 
oe 209; Starkey v. Kelly, 50 N.Y. 
76. 


Or.—Barber v. Motor Inv. Co., 298 
P. 216, 136 Or. 3861. See Swank v. El- 
wert, 105 P. 901, 55 Or. 487 (holding 
that the fair market value is the 
measure of damages for the conver- 
sion of household goods and furniture 
where plaintiff had used the goods for 
rooming house purposes, but his right 
to use defendant’s premises for such 
purposes was lawfully ended). 


Tex.—Almo Auction Co. v. Lawson, 
(Civ.App.) 10 S.W.(2d) 600. 


Utah.—Pennington v. Redman Van, 
ete, Co, 97 Pets, 34 Utah223:; 


Wash.—Kimball v. Betts, 169 P. 849, 
99 Wash. 348. 


[a] Reasons for rule.—(1) ‘The 
principal rule, which seeks to give fair 
compensation for the loss, is the para- 
mount one, and ordinarily when the 
subordinate one fails to accomplish 
the desired result, it yields to an ex- 
ception or modification. ee Lt. as 
now generally recognized that wear- 
ing apparel in use, and household 
goods and effects owned and kept for 
personal use, are articles which can- 
not in any fair sense be said to be 
marketable, and have a market value, 
or at least a market value which is 
fairly indicative of their real value 
to their owner and of his loss by be- 
ing deprived of them. So it has been 
frequently, and we think correctly, 
held that the amount of his recovery 
in the event of conversion ought not 
to be restricted to the price which 
could be realized by a sale in the mar- 
ket, but he should be allowed to re- 
cover the value to him based on his 
actual money loss, all the circum- 
stances and conditions considered, re- 
sulting from his being deprived of 
the property, not including, however, 


any sentimental or fanciful value he 
may for any reason place upon it.” 
Barker v. S. A. Lewis Storage, ete., 
Co. GLAS Ga Ses CODM a Lo Sue 0Onurs 
Ann.Cas. 889. (2) ‘For household 
goods, more or less worn, there is no 
established price, unless it be that at 
which second-hand goods of the same 
kind are sold. And although people 
who discontinue housekeeping may be 
compelled to accept that price, no one 
will contend that it is the full value 
of the goods. The fact that gooas in 
use, if sold at all must be sold at a 
sacrifice, is too plain for argument, 
and therefore the price of such goods 
in market will not be adequate com- 
pensation to one who is deprived of 
his goods by a wrong-doer.” Marsh 
vi. Union) Pac.R. Co. 19) | Si3i08 tbe 
McCrary 236. 


85. Conn.—Mathews v. Livingston, 
85 A. 529, 86 Conn. 263, Ann.Cas.1914A 
195. 


Ind.—Aufderheide v. Fulk, 112 N.E. 
399, 64 Ind.App. 149. 


Mich.—Barbrick v. White Sewing 
Mach. Co., 147 N.W. 493, 180 Mich. 
535. But see Iler v. Baker, 46 N.W. 
377, 82 Mich. 226 (holding that, where 
household goods are converted at a 
place where there are second-hand 
stores at which like goods can be 
had, the measure of damages is the 
market price, not their value to the 
owner). 


N.Y.—Lake vy. Dye, 183 N.E. 448, 
232 N.Y. 209. See O’Neill v. Patter- 
son, 55 N.Y.S. 617, 26 Misc. 3 (holding, 
in an action by the vendor of furni- 
ture against a transferee of the ven- 
dee, that the measure of damages was 
the market value of the furniture at 
the time of the conversion). 


Or.—Barber v. Motor Inv. 298 


P.'216,9136 Or. 861: 


Tex.—Almo Auction Co. v. Lawson, 
(Civ.App.) 10 S.W.(2d) 600. But see 
Lincoln v. Packard, 60 S.W. 682, 25 
Tex.Civ.App. 22 (where it is said that 
the measure of damages for conver- 
sion of second-hand furniture is the 
market value at the time of the con- 
version). 


Cos 


Utah.—Pennington v. Redman Van, 
ete, Co., 97 P. 115, 34 Utah 223. 


Wash=isanball v. Betts, 
849, 99 Wash. 348. 


86. Barker v. S. A. Lewis Storage, 
etc. Co,, 6b A. 3638, 78 Conn, 1:98, 65) A. 
143, 79 Conn. 342, 118 Am.S.R. 141. 
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ox wearing apparel,®’? kept and adapted for per- 
sonal use, is not the second hand market value of 
the property, but the actual and fair value to the 
owner, exeluding any fanciful or sentimental value 
he may place upon it. An-automobile, however, is 
an article commonly bought and sold in the market, 
having no special value to the owner,** and the 
measure of damages for its conversion is the market 
value at the time and place of conversion with in- 
terest.89 


Heirlcoms and keepsakes. In fixing the damages 
for the conversion of keepsakes®°® or heirlooms,°? 
which are of considerable sentimental value to the 
owner, consideration may be given to the sentiments 
and feelings of the owner. 


[§ 280] (7) Models. Where plaintiff has created 
a model, whieh is the original product of his mind, 
but has not copyrighted it, so that anyone can copy 
or reproduce the article without being liable to the 
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[§§ 279-281 


‘ of the model is its cost of production rather than 


any peculiar value it may have as a product of 
plaintiff’s mind.®? If the conversion of the model 
of a patented article deprives plaintiff of the use 
and benefit of the invention and prevents him from 
carrying out a contract with a third person, the loss- 
es thus sustained are recoverable as damages.°? 


[§ 281] (8) Property Attached to, or Part of, 
Realty.°* While some cases, despite the willfulness 
of the conversion, limit recovery to the value of the 
property when it first became a chattel by severance 
from the realty,®® and others without respect to the 
good faith of the converter allow recovery for any 
enhancement in value that has been added while 
plaintiff could have recovered the property in 
specie,?® the majority of courts allow recovery for 
the enhanced value, without deduction for the con- 
verter’s labor or expense, where the severed prop- 
erty was willfully or intentionally taken and con- 
verted,®? but not where the property has been con- 


owner, the measure of damages for a conversion 


87. I1].—Sell v. Ward, 81 I1l.App. 
675. 

Ind.—Aufderheide v. Fulk, 112 N.E. 
399, 64 Ind.App. 149. 


Md.—Mitchell v. Stephenson, 152 A. 
114, 159 Md. 575. 

N.Y.—Lake v. Dye, 133 N.E. 448, 
232-N.Y.°209. 


Ohio._—Erie R. Co. v. Steinberg, 113 
NG ge ol 4,5 94 | Onlows sts 18,0 TaRSAS 
1917B 787, Ann.Cas.1917E 661. 


88. Kuzemka v. Gregory, 
17, 109 Conn. 117. 

89. Kuzemka v. Gregory, 146 A. 17, 
109 Conn. 117; Guy Harris Buick Co. 
Va Bryant, 233 P7152, 108 “OkKl- 11%, 
Morriss v. Knepper, (Tex.Civ.App.) 10 
S.W.(2d) 1012. 

90. Pennington v. Redman Van, 
ete Co; 97k. 195, 34. Utah 2238. 


91. Kalinowski v. M. A. Newhouse 
& Son, (Mo.App.) 53°S.W.(2d) 1094; 
Shewalter v. Wood, (Mo.App.) 183 8. 
W. 1127; Pennington v. Redman Van, 
ete., Co,, 971P. 115, 34, Utah 223: 


[a] Bailee’s recovery of senti- 
mental value.—For the conversion of 
a picture frame, an heirloom to which 
great sentiment is attached, the meas- 
ure of damages is the special and ex- 
trinsic value of the frame as an heir- 
loom although the action is by a son 
who is but a bailee for the owner for, 
as against a stranger, the full value 
can be recovered although it is above 
the market value. Kalinowski v. M. 
A. Newhouse & Son, (Mo.App.) 53 S. 
W.(2d) 1094. i 

92. Richardson v. Hislop, 
168, 109 Cal.App. 440. 

93. Smith & Egge Mfg. Co. v. Web- 
ster, 86 A. 763, 87 Conn. 74. 


94, Generally as to recovery of in- 
ereased value due to act or expendi- 
ture of converter see supra § 253. 


95. Omaha, etc., Smelting, etc., Co. 
vy, Tabor, 21 BP. 925,°13 ,Colo. 41, 16 
PA Sie L8on brabaRrAe 280 Clay v. 
Palmer, 177 N.W. 840, 104 Neb. 476. 
See Single v. Schneider, 30 Wis. 570 
(holding, in a replevin action where 
value of property is sought, that there 
should be no recovery for the en- 
hanced value although defendant act- 
ed willfully). 


[a] Wlustration—Where ore is 
mined from the land of plaintiff by a 
willful trespasser, and sold to defend- 
ant, the measure of damages is the 


~ 


146 A. 


293 P. 


value of the ore when it first became 
a chattel by severance from the realty 
or, in other words, the market value 
of the ore less the reasonable and 
proper cost of raising from the mine 
and hauling it to defendant’s place of 
business. Omaha, etc., Smelting, etc., 
Co. v. Tabor, 21 P. 925, 13 Colo. 41, 16 
AMS ahi 8 5,05 laskteAn a 30s 

96. Harris v. Goslin, 3 Del. 340. 

97. U.S.—Pine River Logging, etc., 
CouviW. S722 S:Ct, 920, 186UsS. 279, 
46 L.Ed. 1164; United States v. Ute 
Coal eCo.; F158 E20 sone © Ares Oar; 
Dartmouth College v. International 
Paper iCo;, 132 (hat925 4 Uso. Seis, 
9 BF. 684. 


Ark.—Central Coal, ete., Co. v. John 
Bente Shoe Co., 63 S.W. 49, 69 Ark. 
Oo . 

Fla.—West Yellow Pine Co. v. 
Stephens, 86 So. 241, 80 Fla. 298; 
Say v. Saunders, 85 So. 162, 79 Fla. 

6. 


Ga.—Shealy v. Wilder, 127 S.E. 805, 
33 Ga.App. 745; Strickland v. Miller, 
78 S.E. 48, 12 Ga.App. 671. 


Ind.—Everson v. Seller, 4 N.E. 854, 
105 Ind. 266; Ellis v. Wire, 33 Ind. 
127, 5 Am.R. 189; Ayers v. Hobbs, 84 
N.E. 554, 41 Ind.App. 576. 


OE eA v. Phelps, 39 Iowa 
Ky.—Kentucky Stave Co. v. Page, 
uA Yan PY a 
Minn.—Evans v. Kohn, 
1006, 118 Minn. 45; Hastay v. 
ness, 86 N.W. 896, 84 Minn. 120. 


nay erm ake v. James, 49 


128 N.W. 
Bon- 


Miss. 


Ais Teas ae v. Hollenbeck, 19 Barb. 
Ohio.—Tracy v. Athens & Pomeroy 
Coal & Land Co., 152 N.E. 641, 115 
Ohio St. 298 [aff 153 N.E. 240, 22 Ohio 
App: 2 ills 
S.D.—Lowary v. Lowary, 177 N.W. 
1011, 43° S.D. 87. 


Tex.—Chavez v. 
App.) 199 S.W. 892. 


Can.—Lamb v. Kincaid, 38 Can.S.C. 
516, 8 Ann.Cas. 36. 


fa] Dlustrations.—(1) Where de- 
fendant willfully and intentionally 
takes and converts crude gum from 
standing timber and manufactures it 
into turpentine and rosin, the measure 
of damages is not the value of the 
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verted innocently or in good faith.®§ 


As to the pre- 


crude gum at the time and place of 
conversion, but of the manufactured 
product, namely, the spirits of turpen- 
tine and rosin produced from such 
crude gum and “scrape. Shaw v. 
Saunders, 85 So. 162, 79 Fila. 846. 
(2) Where defendant knowingly cuts 
timber and converts the logs, the 
measure of damages is the value of 
the cut logs without deduction for the 
cost of any labor in converting the 


trees into logs. West Yellow Pine 
Co. v. Stephens, 86 So. 241, 80 Fla. 
298. (3) Where coal is willfully and 


intentionally removed and converted, 
the measure of damages is not merely 
the value of the coal in place but the 
value of the coal removed without de- 
duction for the expenses of mining, 
removing, and transporting the coal, 
and the wrongdoer will be allowed no 
profits on the transaction. Tracy v. 
Athens & Pomeroy Coal & Land Co., 
152 N.E. 641, 115 Ohio St. 298 [aff 153 
N.E. 240, 22 Ohio App. 21]. (4) 
Where defendant, a willful trespasser, 
severs and converts sand from the 
land of plaintiff, the measure of dam- 
ages is the value of the sand as en- 
hanced by defendant’s labor. Evans 
Se Kohn, 128 N.W. 1006, 113 Minn. 


98. U.S.—United States v. 
Coal “Co; ‘158: EY 20 *8h "CCA 0ee 
Dartmouth College v. International 
Paper Co,., 1382 923 


Ala.—Gowan v. Wisconsin-Alabama 
Lumber ‘Go.,- 110 So. 33.275) Ala. 237 
C. W. Zimmerman Mfg. Co. v. Dunn, 
44 So. 5338, 151 Ala. 435. 


Ark.—Brown & Hackney v. Daubs, 
213 S.W. 4, 139 Ark. 58; Bradley Lum- 
ber Co. v. Hamilton, 173 S.W. 848, 117 
PAM Loic 


Fla.—Quitman Naval Stores Co. v. 
Conway, 58 So. 840, 63 Fla. 253. 


Ga.—Strickland v. Miller, 78 S.E. 
48, 12 Ga.App. 671. 


La.—Harang v. Bowie Lumber Co., 
81 So. 769, 145 La. 96; Harris v. Du- 
bach Mill Co., 4 La.App. 319. 


Mich.—Anderson vy. Besser, 91 N.W. 
737, 181 Mich. 481. But see Moret v. 
Mason, 64 N.W. 193, 106 Mich. 340; 
Grant v. Smith, 26 Mich. 201; Final 
v. Backus, 18 Mich. 218 (all holding 
that if property has not been so 
changed in character as to prevent 
plaintiff recovering it in specie, 
plaintiff is entitled, in trover, to the 
enhanced value of the property, al- 


Ute 
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cise allowance or measure of recovery in these lat- 
ter cases there is considerable variance among the 
Some of the cases fix the measure 
of recovery at the value of the property immediate- 
ly after its severance from the realty, so that no 
deduction is allowed for the converter’s labor or ex- 
pense in transforming the property into a chattel.! 


authorities.?® 


though defendant acted in good faith). 
Minn.—State v. Shevlin-Carpenter 
Co., 64 N.W. 81, 62 Minn. 99; King 
v. Merriman, 35 N.W. 570, 38 Minn. 
47, 
Nev.—Ward v. Carson River Wood 
Co., 13 Nev. 44. 


N.H.—Beede v. Lamprey, 15 A. 133, 
64 N.H. 510, 10 Am.S.R. 426. 


Pa.—Forsyth v. Wells, 41 Pa. 291, 
80 Am.D. 617. 


S.D.—Lowary v. Lowary, 177 N.W. 
LOLs 43, SD. 8%, 


Tex.—Reynolds v. McMan Oil & Gas 
Co., (Commn.App.) 11 S.W.(2d) 778 
[rev (Civ.App.) 279 S.W. 939, and reh 
den (Commn.App.) 14 S.W.(2d) 819]; 
North Texas Lumber Co. v. First Nat. 
Bank of Atlanta, (Civ.App.) 186 S.W. 
258; Messer v. Walton, 92 S.W. 1037, 
42 Tex.Civ.App. 488. 


Wash.—Gunstone v. Chicago, M. & 
Be Sagh Van O.,, 14008 ..907, 19-,Wash, 
629, 52 L.R.A.N.S.. 392. 


Wis.—Weymouth y. Chicago R. Co., 
17 Wis. 550, 84 Am.D. 763. 


B.C.—Joseph Chew Lumber and 
Shingle Mfg. Co., Ltd. v. Howe Sound 
Timber Co., Ltd., 18 B.C. 312. 


See Quigley Furniture Co. v. Rhea, 
76 S.E. 330, 114 Va. 271 (holding that 
defendant could not complain because 
the lower court allowed the value of 
the timber on the land at the time of 
cutting, or its stumpage value, as the 
measure of damages for this was the 
lowest and most favorable rule pos- 
sibly applicable to such a case). 


[a] Reason for rule.—‘In fixing 
the measure of damages at the value 
of the lumber manufactured from the 
timber illegally taken from property, 
without deduction for cost of manu- 
facture, it is in a manner allowing 
punitive damages, or an excess over 
the actual damage which the owner of 
the property has sustained by the 
trespass, and this measure will not be 
used where the evidence does not 
show moral bad faith or facts from 
which such bad faith should be pre- 
sumed.” Harris v. Dubach Mill Co., 4 
La.App. 319, 322. 


{b] Mlustration.—Where there is 
no moral bad faith involved in de- 
fendant’s wrongful cutting and re- 
moval of timber and manufacture of 
it into lumber, the measure of dam- 
ages is the difference between the 
value of the lumber and its cost of 
manufacture. Harris v. Dubach Mill 
Co., 4 La.App. 319. 


[c] “Mistake” under statute.—(1) 
If a person or his employees are care- 
less or negligent in failing to ascer- 
tain or observe the boundaries of the 
adjoining property of plaintiff, there 
is no such “mistake” as will relieve 
the converter from paying the higher 
measure of damages under a Statute 
allowing plaintiff, in an action to re- 
cover the value of logs wrongfully 
cut, the highest market value of the 
logs in whatsoever place or condition, 
manufactured or unmanufactured, the 
same shall have been while in the 
trespasser’s possession, unless the 
cutting was by mistake. Underwood 
v. Paine Lumber Co., 48 N.W. 673, 79 
Wis. 592; Brown v. Bosworth, 17 N. 
W. 241, 945, 58 Wis. 379 (“In order to 
establish that the cutting was by mis- 
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take within the meaning of the stat- 
ute, the defendant must show some 
degree of good faith upon his part. 
. He cannot neglect a duty 
which he owes to his neighbor, and 
which neglect is in itself an act of 
bad faith, and still claim the benefit 
of a mistake under the statute’). (2) 
Where, under such a statute, defend- 
ant is required to make an offer of 
judgment for the amount of the dam- 
ages tendered with costs, in order to 
avoid the imposition of the higher 
measure of damages, an offer of judg- 
ment is sufficient although it does not 
include an offer of judgment for costs. 
Brown v. Bosworth, 17 N.W. 241, 58 
Wis. 379, 383. 
99. Trustees of Dartmouth College 
Ms International Paper Co., 132 


1. Ala.—Gowan vy. Wisconsin-Ala- 
bama Lumber Co., 110 So. 31, 215 Ala. 
231; C. W. Zifnmerman Mfg. Co. vy. 
Dunn, 44 So. 533, 151 Ala. 435; White 
v. Yawkey, 19 So. 360, 108 Ala. 270, 54 
Am.S.R. 159, 32 L.R.A. 199. 


Ill.—McLean County Coal Co. v. 
Long, 81 Ill. 359; Robertson v. Jones, 
TL Uy. 405: 

Me.—Moody v. Whitney, 38 Me. 174, 
61 Am.D. 239. 

N.H.—Beede v. Lamprey, 15 A. 133, 
64 N.H. 510, 10 Am.S.R. 426. 


N.Y.—Firmin v. Firmin, 9 Hun 571. 


N.C.—Gaskins v. Davis, 20 S.E. 
188, 115 N.C. 85, 44 Am.S.R. 439, 25 
L.R.A. 813. 

[a] Rule applied.—(1) To coal, 


made valuable chiefly by the labor and 
expense of defendant in mining it. 
McLean County Coal Co. v. Long, 81 
Tll. 359, 362, 368 (‘The estimate of 
loss depends on the value of the coal 
when severed from the soil; that is, 
the price at which the plaintiff would 
have sold it. This, it is clear, was 
the value of the coal at the moment 
it was severed by the defendants and 
thrown into the run. It was at that 
moment, when defendants had made it 
a chattel, exercising control over it, 
that the conversion was complete. 
For the expense and trouble of sepa- 
rating it from its kindred layers and 
making it a chattel, the defendants 
cannot claim to be reimbursed; but 
the coal had no value as a saleable 
article without being taken from the 
pit, and any person purchasing the 
coal in the pit would have deducted 
from the price the cost of bringing it 
to the pit’s mouth’). (2) To timber 
cut and hauled away. Beede v. Lam- 
prey, 15 A. 133, 64 N.H. 510, 10 Am. 
S.R. 426; Firmin v. Firmin, 9 Hun 
CNY) OU 

2. Peacock v. Feaster, 40 So. 74, 
51 Fla. 269; Wright v. Skinner, 16 So. 
335, 34 Fla. 453; Skinner v. Pinney, 
19 Fla. 42, 45 Am.R. 1 


[a] Reasons for rule.—‘‘Where the 
property converted consists of logs 
taken from another’s land, the con- 
version does not become complete un- 
til they are actually removed from the 
land of the owner, because they are 
considered in law to continue to be 
in the possession of the owner of the 
land until actually removed there- 
from. Therefore, where the trespass- 
er is an unintentional or innocently 
mistaken one, there should not be any 
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Others fix the measure of recovery at the value of 
the property after it has been severed and also 
completely removed from the land,? while a con- 
siderable number of cases take the reverse attitude 
and limit recovery to the value of the property im- 
mediately prior to its severance from the realty.* 
Although defendant has innocently purchased -the 


deduction in his favor from tke value 
of the property at the time and place 
of conversion for the cost of any 
labor bestowed thereon anterior to the 
time that he completely consummates 
the conversion by actual removal 
from the owner’s land.” Wright v. 
Skinner, 16 So. 335, 338, 34 Fla. 453. 


3. U.S.—United States v. Ute Coal 
Co., 158" EY +20, -85) CCl AL. 3025. Dart 
mouth College v. International Paper 
Cozy, 132.8. 792 

Ark.—Forman v. G. D. Holloway & 
Son, 183 S.W. 768, 122 Ark. 341. 


Mich.—Anderson v. Besser, 91 N.W. 
737, 131 Mich. 481; Ayres v. Hubbard, 
40 N.W. 10, 71 Mich. 594, 23 N.W. 829, 
57 Mich. 322, 58 Am.R. 381. 

Minn.—State v. Shevlin-Carpenter 
Co., -64 N.W. 81, 62 Minn. 99; King 
v. Merriman, 35 N.W. 570, 38 Minn. 
47; Whitney v. Huntington, 33 N.W. 
561, 37 Minn. 197; Hinman vy. Heyder- 
stadt, 20 N.W. 155, 32 Minn. 250 [dist 


Nesbitt v. St. Paul Lumber Co., 21 
Minn. 491]. 
Pes me te v. Yokel, 57 Mo.App. 


Pa.—Forsyth v. Wells, 41 Pa. 291, 
80 Am.D. 617. 


Wash.—Chappell v. Puget Sound 
Reduction Co,,. (6% Ps 391, 2% Wash: 
63,/91 Am.S.R. 820. 


B.C.—Joseph Chew Lumber and 
Shingle Mfg. Co., Ltd. v. Howe Sound 
Timber Co., Ltd., 18 B.C. 312. 


[a] Tllustrations.—(1) One who 
unintentionally, and in the honest be- 
lief that he is lawfully exercising a 
right he has, enters upon the property 
of another, and removes coal, is liable 
in damages for the value of the coal 
in its original place, and for no more. 


United States v. Ute Coal Co., 158 F. 
20, 85 C.C.A. 302; Forsyth v. Wells, 
41 Pa. 291, 80 Am.Do)61T. (CAE Ue 


defendant in good faith cuts and re- 
moves timber from the land of plain- 
tiff, the measure of damages is the 
value of the, stumpage or standing 
timber. Dartmouth College v. Inter- 
national Paper Co., 132 F. 92; State 
v. Shevlin-Carpenter Co., 64 N.W. 81, 
62 Minn. 99; Chappell v. Puget Sound 
Reduction Co., 67 P. 391, 27 Wash. 63, 
91 Am.S.R. 820; Joseph Chew Lumber 
and Shingle Mfg. Co., Ltd. v. Howe 
Sound Timber Co., Ltd., 18 B.C. 312. 


[b] Reasons for rule.—‘On techni- 
cal grounds it is possible to argue 
with some force that the plaintiff 
should be given the value immediately 
after severance, but the st umpage 
value better accords with the prin- 
ciples upon which the allowance for 
improvements is made. Neither 
measure is strictly accurate, as has 
been pointed out already, but, if the 
defendant is to be allowed for any im- 
provements, then to deprive him of 
the value of the improvement first in 
time and most necessary, viz., that 
arising from severance from the real- 
ty, is to make the technical difference 
between real property in the shape of 
a standing tree and personal property 
in the shape of a felled tree the cause 
of a great difference in substantial 
rights.” Dartmouth College v. Inter- 
national Paper Co., 1382 F. 92, 106. 
[c] Well considered case.—Dart- 


mouth College v. International Paper 
Con lsawwoze 
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severed property from one who willfully converted 
it and enhanced its value by subsequent labor or 
expenditures, the measure of damages is the en- 
haneed value of the property at the time it was 
sold to defendant;+ but if the original conversion 
was innocent the enhanced value, due to the labors 
or expenditures of the converter, cannot be recoy- 
ered from an innocent purchaser from the latter.® 
If defendant’s purchase from the original converter 
is not made in good faith the measure of damages 
is the value of the property at the time of demand 
by plaintiff without any deduction for enhancement 
in value due to labors and expenses of defendant 
A statute which in substance 
applies the foregoing rules to the case where timber 


after his purchase.° 


TROVER AND CONVERSION 


Crops. 


is cut and carried away has been held to be but 


4 U.S.—Pine River Logging, etc., 
(COs SH 10S SEESAPAESK CEA mt OSE 
46 L.Ed. 1164; KE. E. Bolles Wooden- 


Wiares©orve Uses. LoS: Ct 893106 Wis. 
432, 27 L.Ed. 230; Union Naval Stores 
Co. v. United States, 202 F. 491, 123 


C.C.A. 1 [aff 36 S.Ct. 308, 240 U.S. 284, 
COMEUEG. 66443 weotter tvs Ui Si, 122): 
49, 58 C.C.A. 231. 

Ala.—Birmingham Mineral R. Co. v. 
Tennessee Coal, etc., Co., 28 So. 679, 


127 Ala. 13s 

Ark.—Warren Stave Co. v. Hardy, 
£98 3SW. 99, 1380. Ark. 547, TRA 
TSHISB (83> Central. Coal, ete, *Corvv. 


John Henry Shoe Co., 63 S.W. 49, 69 
Ark. 302. 

Fla.—Wright v. Skinner, 
34 Fla. 453. 

Me.—Powers v. Tilley, 32 A. 714, 
87 Me. 34, 47 Am.S.R. 304. See Wing 
v. Milliken,,40 A. 138, 91 Me. 387, 64 
Am.S.R. 238 (which goes further and 
adopts the value at the time of the 
second conversion by defendant as the 
measure of damages, although this is 
an enhanced value due to the labors 
of a prior innocent converter). 

Mich.—Tuttle v. White, 9 N.W. 528, 
46.Mich. 485, 41 Am.R. 175. 

Minn.—Hoxsie v. Empire Lumber 


16 So. 335, 


Co., 43 N.W. 476, 41 Minn. 548; Nes- 
pitt RVC Exeu UE Lumber Cou, 21’ Minn. 
491. 


N.Y.—Silsbury v. McCoon, 3 N.Y 
379, 53 Am.D. 307. 

Tenn.—Godwin vy. Taenzer, 
11/33, 122, Tenn. 101. 

Ont.—Faulkner v. 
360, 9 Ont.W.R. 933. 

Contra Lake Shore, etc., 
Hutchins, 37 Ohio St. 282. 

[a] Reason for rule.—“Jolly being 
a willful trespasser in cutting and 
removing the timber from appellees’ 
lands, if the suit had been against him 
he would not have been entitled to 
any deduction from the market valpe 
of the stave bolts on account of labor 
and expenses in reducing the timber 
from its original to its present form. 
He would have had to pay for the 
value of the timber in the form in 
which it was found in his hands; and 
although appellant innocently assist- 
ed him in converting the timber to 
his own use, it stands in his shoes 
so far as liability to the appellees is 
concerned.” Warren Stave Co. v. 
Hardy, 198 S.W. 99, 100, 180 Ark. 547, 
L.R.A.1918B 183. 

[b] Tustrations.—(1) Where an 
original converter willfully converts 
timber and works the logs up into 
stave bolts, which he sells to defend- 
ant, who purchases for value and in 
good faith, the measure of damages is 
not the value of the timber in its orig- 


119 S.W. 
Greer, 14 Ont.L. 
Ev COM Ns 


inal form but its value as stave bolts 
as it was when sold to defendant. 
Warren Stave Co. v. Hardy, 198 S.W. 
99) SO) Aire S47 Tek eAcd 1 SIS aL iss 
(2) Where a willful trespasser con- 
verts crude turpentine and makes it 
into turpentine and resin and sells it 
to defendant, defendant is liable not 
merely for the value in the crude state 
but its value as a manufactured 
product at the time he purchased it. 
Union Naval Stores Co. v. United 
States, 202 F. 491, 123 C.C.A. 1 [aff 36 
S.Ct. 308, 240 U.S. 284, 60 L.Ed. 644]. 
(3) Where timber is willfully felled, 
stolen, and sold to persons who buy 
in good faith and innocently convert it 
to their own use, the owner, in recov- 
ering from them, is not confined in 
damages to its value where it was 
felled, but can recover its value where 
delivered and accepted, receiving the 
benefit of whatever labor the thief has 
expended on it in changing its form in 
the meantime. Godwin v. Taenzer, 
LLU9'S. We Li33, 122 Lenn. 101 


[c] Change in title by annexatiou 
to defendant’s realty.—Where the 
original converter takes stone from a 
quarry and works it up and then an- 
nexes it to the realty of defendant, so 
that there is a change of title, de- 
fendant, despite the willfulness of 
the original converter, is liable only 
for the value of the stone as it lay 
in the quarry and not its increased 
value due to being quarried, wrought, 
and delivered. Jackson v. Walton, 28 
Vt. 43. 

{d] Leading case.—E. E. Bolles 
Wooden-Ware Cot v. United States, 


es 393, LOG US. 432.027 lshid: 
5. Ala.—Birmingham Mineral R. 


Co. v. Tennessee Coal, etc., Co., 28 So. 
679, 127 Ala. 137; White v. Yawkey, 
19 So. 360, 108 Ala. 270, 54 Am.S.R. 
159, 32 L.R.A. 199. 

Ark.—Jones v. Vaughan, 41 S.W. 
(2d) 986, 184 Ark. 174; Forman v. G. 
D. Holloway & Son, 183 S.W. 768, 122 
aoe, 341. 


16 So. 335, 


34 Pla. 453, 


Minnie wniniey Va 
N.W. 561, 37 Minn. 197. 


Tex.—Texas, etc., R. Co. v. Jones, 
77 S.W. 955, 34 Tex.Civ.App. 94. 

Wash.—Chappell v. Puget Sound 
Reduction Co., 67 P. 391, 27 Wash. 
63, 91 Am.S.R. 820. 


But see Wing v. Milliken, 40 A. 138, 
91 Me. 387, 64 Am.S.R. 238 (holding 
that the value at the time of the con- 
version or purchase by defendant con- 
trols as the measure of damages, and 
there is to be no deduction because the 
value at that time is partially en- 
hanced because of the labors of a 


Huntington, 33 
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merely declaratory of well recognized principles of 
the general law.* 


Where trover is brought for the conver- 
sion of crops the measure of damages is the market 
value of the crops rather than the rental value of 
the land on which they were grown.® 


Injuries to freehold. 
articles which have been wrongfully severed from 
the real estate, there can be no recovery for the 
trespass or injuries to the freehold.? 

[§ 282] 3. Exemplary and Double Damages.*° 
While exemplary damages may be awarded if the 
conversion is characterized by malice, willfulness, 
or oppression,'? or a reckless or wanton disregard 


If trover be brought for 


prior innocent converter). 
6 Smith v. Bachler, 18 Ont. 293. 
7 See case infra this note. 


[a] Statute declaratory of com- 
mon law.—A statute providing that, 
“*“Where plaintiff recovers for timber 
cut and carried away, the measure 
of damage is: (1) Where defendant 
is a willful trespasser, the full value 
of the property at the time and place 
of demand or suit brought, without 
deduction for his labor or expense. 
(2) Where a defendant is an unin- 
tentional or innocent trespasser, or 
innocent vendee from such [uninten- 
tional] trespasser, the value at the 
time of conversion less the value he 
or his vendor added to the property. 
(3) Where defendant is a purchaser 
without notice from a willful tres- 
passer, the value at the time of such 
purchase’ is - mere- 
ly a declaration of a particular phase 
of certain well-recognized principles 
of general law.” Milltown Lumber 
Co. ve Carter, 63 S:E) 270; 273) 58G@ar 
App. 344. 


8 Hatch v. Luckman, 118 N.Y-S: 
689, 64 Misc. 508, 10 Mills 519 [aff 155 


aye 765, 140 N.Y.S. 1123, 10 Mills 
5 ; 

9. Davis v. Erwin, 107 So. 903, 214 
Ala. 341. 

10. Excessiveness see infra § 283. 

Exemplary or punitive damages 


generally see Damages §§ 268—298. 


11. U.S.—Downing v. Outerbridge, 
TOME ROS ib GL CuAT 244; Nevett v. 
Ee sean F.Cas.No. 10, 135, 5 Cranch 


Ala.—Gowan vy. Wisconsin-Alabama 
Lumber Co., 110 So. 31, 915 Alaw23ue 
Howton vy. Mathias, 73 So. 92, 197 Ala. 
457; Jefferson Garage & Sales Colne 
Thompson, 108 So. 632, 21 Ala.App. 
369; Plummer vy. Hardison, 60 So. 502, 
6 Ala.App. 525. See Craft v. Craft, 
95 So. 901, 209 Ala. 226 (recognizing 
rule). 

Cal.—Lothrop vy. Golden, 57 P. 394; 
Booth vy. People’s Finance & Thrift 
Co. of Modesto, (App.) 12 P.(2d) 50. 


Ga.—Louisville & N. R. Co. v. Earl, 
77 S.E. 638, 139 Ga. 456. 


Iowa.—Gensburg vy. Field, 74 N.W. 
8, 104 Iowa 599; Casey v. (Ballou 
Banking Co., 67 N.W. 98, 98 Iowa 107; 
Carpenter Vv. Scott, 53 N.W. 328, 86 
Iowa 563. 


Kan.—Sansone v. Studebaker Cor- 
poration of America, 187 P. 673, 106 
Kan. 279. 

Ky.—Kentucky Trust & Security 
ae v. Ringo, 140 S.W. 154, 145 Ky. 

Miss.—Heard vy. 
236. 


James, 49 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of plaintiff’s rights,1? such damages will be denied 
if none of these elements is present;!® and exem- 
plary damages can be recovered only on account 
of the nature of the act constituting the conversion 


for which plaintiff is also entitled 
damages.1* 


single wrongful act.1® 


certained.!? 


Mo.—Carson v. Smith, 34 S.W. 855, 
133 Mo. 606; Berns v._P. A. Starck 
Piano Co., (App.) 296 S.W. 239; Stein- 
burg v. Levy,-(App.) 236 S.W. 909; 
Summers v. Keller, 133 S.W. 1180, 152 
Mo.App. 626 [mod 171 S.W. 336, 262 
Mo. 324]; Blackmer v. Cleveland, etc., 
Rea Cowl hor Sew. 94s, 101 MorApp.. 55%; 
Reamer v. Morrison Express Co., 67 S. 
W. 718, 93 Mo.App. 501. 


Mont.—Ramsbacher v. Hohman, 261 
P. 273, 80 Mont. 480. 


N.Y.—Bahr v. Boley, 64 N.Y.S. 200, 
50 App.Div. 577; Wilde v. Hexter, 50 
Barb. 448. 


Ok1].—Caldwell v. Carpenter, 234 P. 
767, 109 OKI. 63. 

Pa.—Carey v. Bright, 58 Pa. 70; 
Backenstoss y. Stahler, 75 Am.D. 592, 
a8 Pa. 251° “Harger?v. McMains, 4 
Watts 418; Taylor v. Morgan, 3 Watts 
333. Contra Garrison v. Bryant, 10 
Phila. 474. 

S.C.—Walters v. Laurens Cotton 
Malis st iS Hel 53855... Ado. 

Tex.—Walker v. Farmers’ & Mer- 
chants’ State Bank of Winters, (Civ. 
App.) 146 S.W. 312; Werkheiser-Polk 
Mill Co. v. Langford, 115 S.W. 89, 51 
Tex.Civ.App. 224; Jackson v. Poteet, 
(Civ.App.) 89 S.W. 980; Gulf, etc., R. 
€o. v! Cleburne Ice, -ete.,. Co., (Civ. 
App: 79' Sw. 836° 


12. Garden v. Houston Bros., 50 So. 
1030, 163 Ala. 300; Vermont Accept- 
ance Corporation v. Wiltshire, 153 A. 
199, 103 Vt. 219, 73 A.L.R. 792; Green 
v. Laclair, 95 A. 499, 89 Vit. 346. 


[a] Under statute allowing ex- 
emplary damages where there is a 
wanton and reckless disregard of the 
injured party’s rights, exemplary 
damages are recoverable from an in- 
surance company which refuses to 
rélease a damaged car unless the in- 
sured accepts its terms of settlement. 
Pennsylvania Fire Ins. Co. v. Levy, 
Cie 9, P Se “Colon 65.) Wo HA. LAR. 
1416. 

13. Ala.—Jefferson Garage & Sales 
Co. v. Thompson, 108 So. 632, 21 Ala. 
App. 369; Semple School for Girls yv. 
Yielding, 80 So. 158, 16 Ala.App. 584. 

Ark.—Ft. Smith Iron & Steel Mills 
v. Southern Round Bale Press Co., 213 
SJW:. 21, 139 Ark. 101. 

Colo.—Moody v. Sindlinger, 149 P. 
263, 27 Colo.App. 290. 

Tll.—Boudoures v. Galloway, 258 Ill. 
App. 30; Allen v. Cable, 180 I1l.App. 
472; Silverman v. McGrath, 10 Ill. 
App. 413. 

Minn.—Vine v. Casmey, 90 N.W. 
158, 86 Minn. 74; Jones v. Rahilly, 16 
Minn. 320. 


Mont.—De Celles v. Casey, 
586, 48 Mont. 568. 


N.D.—Lamoreaux v. Randall, 208 N. 
W. 104, 53 N.D. 697, 44 A.L.R. 1315. 


Or.—Garber v. Bradbury, 209 P. 477, 


139ar. 


If plaintiff bases two causes of action 
upon the same wrongful act he cannot recover exem- 
plary damages in both causes of action as this would 
constitute double punishment to defendant for a 
The assessment of punitive 
damages is not precluded by the fact that the act 
complained of is a crime for which defendant could 
be eriminally punished,?® or the fact that the value 
of the property converted cannot be accurately as- 
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to recover other 


Mitigation of exemplary damages. 
defendant shortly after the conversion offers to re- 
turn the property may be considered in mitigation 
of exemplary damages based on malice.t® 


Double damages.!° 
ages are penal in nature and will be strictly con- 
strued so as to avoid the imposition of such dam- 
ages where the case is not within the evident pur- 
pose of the statute.*° 


[§ 283] 4. Excessive or Inadequate Damages.** 
The amount of damages being largely within the dis- 
eretion of the fact finding body,?? its award will 
usually not be interfered with by the court on the 
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The fact that 


Statutes imposing double dam- 


ground that it is excessive,?* unless the excess 1s so 


106 Or. 490. 
Pa.—Carey v. Bright, 58 Pa. 70. 


Utah.—Pennington vy. Redman Van, 
CtewnCo 9G Ges 1415}. s4rUtahn 12238 


[a] Refusal to disclose knowledge 
of another’s willful conversion.—If 
defendant is otherwise innocent, and 
is only technically liable for the con- 
version of the property, he cannot be 
held liable for punitive damages be- 
cause he has knowledge of another’s 
willful and intentional conversion of 
the property which he refuses to dis- 
close. De Celles v. Casey, 139 P. 586, 
48 Mont. 568. 


14. Green vy. Laclair, 95 A. 499, 89 
Vt. 346. 

{a] Defendant’s acts subsequent 
to conversion cannot be made the ba- 
sis for an award of exemplary damag- 
es. Green y. Laclair, 95 <A. 499, 89 
Vt. 346. 


15. General Motors Acceptance 
Corporation v. Davis, 7 P.(2d) 157, 151 
Oki-=255: 

16. Summers v. Keller, 133 S.W. 
1180, 152 Mo.App. 626 [mod 171 S.W. 
336, 262 Mo. 324]. . 


17. Summers v. Keller, supra. 
18. Bitterman v. Hearn, (Tex.Civ. 
App.) 32 S.W. 341. 


Mitigation of compensatory damag- 
es by offer to return property see su- 
pra § 270. 


19. Multiple damages 
see Damages § 299. 


20. Springer v. Jenkins, 84 P. 479, 
47 Or. 502; Dixon v. Sheridan, 103 
N.W. 239, 125 Wis. 60. 


[a] Tllustrations.—(1) A statute 
providing that a person shall be lia- 
ble for double the value of the prop- 
erty converted if he converts the 
property of a deceased, before the 
granting of letters testamentary or of 
administration, does not apply where 
the conversion takes place after the 
appointment of a special administra- 
tor. Dixon y. Sheridan, 103 N.W. 
239, 125 Wis: 60; '65 (“The statute 
must be strictly construed, because it 
is penal in its nature, and it was evi- 
dently intended to prevent the spolia- 
tion of estates at a time when there 
is no legal representative of the estate 
with power to take and preserve the 
property. A special administrator 
has such power for the time being as 
fully as a regularly appointed admin- 
istrator; hence the evil or danger to 
be corrected by the statute did not 
exist during the term of the special 
administrator. We are  inelined, 
therefore, to hold that a conversion 
during the time of the special admin- 
istration is not within the terms of 
the statute’). (2) A statute which 
provides that, “If any person shall, 
before administration is granted, em- 
bezzle, alien, or in any way convert to 
his own use any of the property of a 


generally 


deceased person, he is liable to the 
executor or administrator in double 
the amount of damages which may 
be assessed therefor,’ does not apply 
to a case where the defendant acted in 
good faith under color of legal right, 
supposing he had title to the property 
or a right to enforce a lien thereon. 
Springer v. Jenkins, 84 P. 479, 47 Or. 
502. (3) Increased statutory liabil- 
ity imposed on executors de son tort 
Bee, aC cR hone and Administrators § 


pat Generally see Damages §§ 397— 
22. See supra § 220. 


23. Ark.—Hixon v. Boyce, 235 S.W. 
376, 149 Ark. 669. 

Ill_—Horttman vy. Illinois 
Trust Co., 173 Ill.App. 234. 


Ind.—Kaufman v. American Surety 
Co., 166 N.E. 615, 89 Ind.App. 393; 
Wulschner-Stewart Music Co. v. 
ee 103 N.E. 665, 55 Ind.App. 


State 


Ky.—Kentucky Trust & Security 
Co. v. Ringo, 140 S.W. 154, 145 Ky. 
190; T. J. Moss Tie Co. v. Myers, 116 
S.W. 255. 


La.—Craddock v. Jones, (App.) 143 
So. 529. 


Mich.—McPheeters vy. Birkholz, 205 
N.W. 196, 232 Mich. 370. 


Mo.—Bruce v. Crysler, (App.) 217 
S.W. 5638; Norris v. St. Joseph, etce., 
R. Co., 101 S.W. 159, 124 Mo.App. 16. 


Mont.—Shandy v. McDonald, 100 P. 
203, 38 Mont. 393. 


N.Y.—Taft v. Smith, Gray & Co., 
134 N.Y.S. 1011, 76 Misc. 283. 


Wash.—Elder vy. Massachusetts 
Mortg. Co., 293 P. 711, 159 Wash. 450. 


[a] Awards held not excessive.— 
(1) Two hundred and fifty dollars, 
which was within the proof that the 
maximum amount of damages sus- 
tained by the conversion was three 
hundred and seventeen dollars. Hix- 
on v. Boyce, 235 S.W. 376, 149, Ark. 
669. (2) Four thousand, six hundred 
and seventy eight dollars damages for 
converting steel bars. Kaufman vy. 
American Surety Co., 166 N.E. 615, 89 
Ind.App. 398. (3) One hundred and 
fifty dollars, where plaintiff's witness- 
es valued the property at one hundred 
and seventy-five to two hundred dol- 
lars although defendant’s witnesses 
valued it at seventy-five dollars to 
one hundred dollars. Wulschner- 
Stewart Music Co. v. Faulkner, 103 N. 
E. 665, 55 Ind.App. 208. (4) Three 
hundred and fifty dollars for the con- 
version of furniture of the value of 
two hundred and fifty dollars, where 
plaintiff was also entitled to punitive 
damages. Kentucky Trust & Securi- 
ty Co. v. Ringo, 140 S.W. 154, 145 Ky. 
190. (5) Highty-one dollars, where 
defendant claimed that converted ties 
were worth less than fifty dollars, but 
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great as to indicate the influence of passion or preju- 
or there is no basis in the evidence for al- 
the amount awarded,”° or the excess is due 
adoption of an erroneous measure of dam- 

While the jury are allowed an extremely 
wide range with reference to exemplary damages,”* 
their award in this respect will be interfered with 


dice,”* 
lowing 
to the 
ages.?° 


[§ 284] A. Nature and Purpose. 
recover personalty is commonly called trover in 
Georgia*® where it has been defined as the statutory 
right to recover the possession of any form of per- 
sonal property which has been wrongfully taken 
from the possession of plaintiff.?1 The statutory ac- 
tion of trover lies where detinue, replevin, or trover 


plaintiff's evidence showed they were 
worth one hundred dollars. T. J. 
Moss Tie Co. v. Myers, (Ky.) 116 S.W. 
255. (6) Two dollars and fifty cents 
per day for twenty-three days for 
time of owner in searching for con- 
verted oxen. Craddock v. Jones, (La. 
App.) 143 So. 529. (7) One thousand, 
six hundred and fifty dollars for con- 
version of a half interest in property 
for which plaintiff had agreed to pay 
six thousand, six hundred and fifty- 
six dollars, and had paid one thousand 
dollars down. McPheeters v. Birk- 
holz, 205 N.W. 196. 232 Mich. 370. (8) 
One thousand dollars, which was in 
excess of the value’ of property as 
fixed by any witness except plaintiff, 
but the jury in their discretion could 
have awarded exemplary damages. 
Shandy v. McDonald, 100 P. 203, 38 
Mont. 393. (9) One hundred and nine 
dollars and seventy-nine cents for re- 
tention of two hundred and nineteen 
dollars worth of household goods for 
a period of sixty days. Bruce v. 
Crysler, (Mo.App.) 217 S.W. 563. 
(10) Nine hundred and fifteen dollars 
damages for wrongful seizure and one 
year’s detention of a practically new 
automobile selling for one thousand, 
six hundred and twenty-seven dollars. 
Elder v. Massachusetts Mortg. Co., 
293 P. 711, 159 Wash. 450. 


24. Berns v. P. A. Starck Piano 
Co., (Mo. App.) 296 S.W. 239; De Celles 


v. Casey, 139° P. 586, 48 Mont. 568; 
Lawrence v. Wilson, 95 N.Y.S. 147, 
107 App.Div. 365. 

25. Cal—Booth v. People’s Fi- 


nance & Thrift Co. of Modesto, (App.) 
12) PB. C2d); 50. 

Idaho.—Hess v. Hess, 239 P. 956, 41 
Idaho 359. 

¥1l.—Morris v. Harder’s Fireproof 
Storage & Van Co., 187 [ll.App. 72. 


La.—Coleman vy. Fidelity Finance 
Co., 187 So. 584, 18 La.App. 422. 

Mont.—Roy v. Clark, 215 P. 232. 

N.Y.—Lawrence vy. Wilson, 95 N.Y. 
S. 147, 107 App.Div. 365; Levenson 
Wrecking Co. v. Hillebrand, 157 N.Y. 
S. 515, 93 Misc. 530; Scharndorf v. Al- 
ten, 96 N.Y.S. 452, 49 Misc. 123; Zep- 
pitella v. Cappellino, 199 N.Y.S. 273. 

R.I.—De Roza v. Grossman, 123 A. 
294. 

Utah.—Pennington v. Redman Van, 
etc., Co.,.97 P. 115, 34 Utah 228. 


[a] Excessive awards.—(1) One 
thousand, three hundred and fifty dol- 
lars damages for detention for nine 
months of automobile vaiued at six 
hundred and fifty dollars. Booth v. 


. 


TROVER AND 


VI. BAIL TROVER 


[By Feu C. Graper] 


The action to 


a conversion.?® 


People’s Finance & Thrift Co. of Mo- 
desto, (Cal App.) 12 P.(2d) 50. (2) 
Hight thousand dollars where evi- 
dence showed that not more than five 
thousand dollars was _ converted. 
Hess v. Hess, 239 P. 956, 41 Idaho 359. 
(3) Three hundred dollars for conver- 
sion of hay and tools shown to be of 
total value of one hundred and ninety 
dollars. Zeppitella vy. Cappellino, 199 
NYS 2hi3% 

26. Independent Linen Supply & 
Steam Laundry Co. v. Zakrowsky, 158 
N.Y.S. 721; Lockit Cap Co. v. Globe 
Mfg. Co., 290 P. 813, 158 Wash. 183. 

27. Cal—Booth v. People’s Fi- 
nanee & Thrift Co. of Modesto, (App.) 
12 Psc2.d)"50. 

Ga.—Louisville & N. R. Co. v. Earl, 
77 S.E. 638, 139 Ga. 456. 


Mo.—Summers v. Keller, 133 S.W. 
1180, 152 Mo.App. 626 [mod 171 S.W. 
336, 262 Mo. 324]. 


Mont.—Ramsbacher v. Hohman, 261 
P. 278, 80 Mont. 480. 


Okl.—Caldwell v. Carpenter, 234 P. 
767, 109 Okl. 63. 

[a] Nonexcessive awards.—(1) 
Hight hundred dollars as exemplary 
damages for conversion of car load of 
coal worth two hundred and ten dol- 


lars and forty cents. Louisville & 
N. RR. Co. v. Earl, 77 S.E! 6388, 139 Ga. 
456. (2) One thousand, five hundred 


dollars for wrongful and willful theft 
of property worth eight hundred dol- 
lars. Summers v. Keller, 133 S.W. 
1180, 152 Mo.App. 626 [mod 171 S.W. 
336, 262 Mo. 324]. (3) Awards of 
five hundred dollars and two hundred 
dollars exemplary damages, which 
considerably exceeded compensatory 
awards for conversion. Ramsbacher 
v. Hohman, 261 P. 273, 80 Mont. 480. 


28. Booth v. People’s Finance & 
Thrift Co. of Modesto, (Cal.App.) 12 
P.(2d) 50; Berns v. P. A. Starck Piano 
Co., (Mo.App.) 296 S.W. 239; Rams- 
bacher v. Hohman, 261 P. 273, 80 Mont. 
480. 

[a] Excessive awards.—(1) One 
thousand, five hundred dollars as ex- 
emplary damages for the tortious tak- 
ing of an automobile of approximate- 
ly six hundred and fifty dollars value. 
Booth v. People’s Finance & Thrift 
Co. of Modesto, (Cal.App.) 12 P.(2d) 
50. (2) Two thousand, three hundred 
and fifty dollars punitive damages, in 
addition to three hundred and twenty- 
five dollars actual damages, for con- 
version of a piano. Berns v. .P. A. 
Spies Piano Co., (Mo.App.) 296 S.W. 
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if it does not bear a reasonable proportion to the 
actual damages sustained.”§ 


Inadequate damages. Although the evidence might 
have justified a larger award, the court will not in- 
terfere with the verdict on the ground that it is 
inadequate if there is nothing which clearly shows. 
that the jury has failed to perform its duty.?® 


lay at common law,?? and its purpose is to ascer- 
tain titile?® and restore possession of particular 
property unlawfully converted** or secure to plain- 
tiff damages for its conversion,®® although it has 
been said that its purpose is not so much to recover 
the specific chattels as to recover damages as for 


The statutory right on the trial 


29. Trinidad Creamery Co. v. Mc- 
Donald, 259 P. 1028, $2 Colo. 323; 
eee oes v. Jones, (La.App.) 143 So. 


[a] Adequate award.—Two hun- 
dred dollars held not inadequate as a 
matter of law in suit for conyersion 
of oxen. Craddock v. Jones, (La. 
App.) 143 So. 529. 


30. Harpers v. Jeffers, 78 S.E.172, 
doom Cran (5'6r . 


Replevin see 54 C.J. p 404 et seq. 


31. Burch vy. Pedigo, 39 S.E. 493, 
113 Ga. 1160, 54 L.R.A. 808; Groover 
¥. tler S7'S.B 906. 1 GarApp. We 


32. Vaughn v. Wright, 78 S.E. 123, 
139. Ga. 736, 45 L.R.A.N.S. 785, Ann. 
Cas.1914B 821; Delaney v. Sheehan, 
75 S.E. 632, 1388 Ga. 513; Phelan v. 
Vestner, 54 S.E. 897, 125 Ga. 825; 
Mitchell v. Georgia, ete, R. Co., 36 
SH. 97L, Lit Ga..760, (6ls 51 RAS 
622; Foster v. Brooks, 6 Ga. 287; 
ps v. Moyer, 10 Ga.App. 488, 73 S. 

° ot. 


“Our action of trover is purely 
statutory. In McBain v. Smith, 13 
Ga. 315, Judge Warner said that it 
was a Substitute for the old common- 
law action of detinue, while in McEI- 
hannon vy. Farmers’ Alliance Ware- 
house & Commission Co., 22 S.E. 686, 
95 Ga. 670, Mr. Justice Atkinson said 
that it combined some of the charac- 
teristics of both of the common-law 
actions of trover and detinue. We 
think it perhaps more accurate to say 
that our action of trover may be em- 
ployed Im any case in which replevin, 
detinue, 2 trover could be used at 
common law.’ Mitchell v. i 
ete., R. Co., supra: eae 


“Trover is made to sukserve the 
purposes of the obsolete action of 
caine Foster v. Brooks, 6 Ga. 287, 


33. Berry v. Jackson, 41 S.B. 8 
115 Ga. 196, 90 Am.S.R. 102: Gast 
bell v. Trunnell, 67 Ga. 518; Jowers 
v. Blandy, 58 Ga. 379; Sparks & Hut- 
son v. Fort, 116 S.H. 227, 29 Ga.App. 
531; Barfield Music House v. Harris 
92 S.B. 402, 20 Ga.App. 42. ‘ 


34. Harpers v. Jeffers, 78 S.B. 172 
139 Ga. 756; Sparks & Hutson v. Fort. 
116 S.B. 227, 29 Ga.App. 531. ‘ 


35. Harper v. Jeffers, 78 S.B. 
139 Ga. 756. erat 


36. Gatlin v. Matthews, 85 S.B. 
953, 16 Ga.App. 645. See Jordan v. 
Thornton, 7 Ga. 517, 527 (where the 
court said, ‘The action of trover is 
not for the recovery of the property 


For later cases, developments and changes in the law see Annotations, same title and section number, 


is 
| 


§§ 284-286] 


to elect to take a verdict for the property or its 
value** does not change the nature of an action of 
trover so as to make it the equivalent of an action 
of assumpsit,*® and the action cannot, under any 
circumstances, be converted into an action on ac- 
count for the price of property sold and delivered.*® 


Conversion*® is the gist of the action.*! 
[§ 285] B. Property Subject to Bail Trover. 


Trover may be maintained for the wrongful con- 
version of every species of personal property, ani- 
mate or inanimate,*? which is the subject of private 
ownership and which belongs to plaintiff and is of 
some value to him, although it may have no com- 
mercial value.*? Accordingly trover les for the re- 
covery of tax receipts alleged to be of value to 
plaintiff,4* deeds,*> bonds for title,t® promissory 
notes** even though they are past due*® and fully 
paid,*® dogs,®® slaves,°! spirits of turpentine or 
resin manufactured from crude gum wrongfully ex- 
tracted from plaintiff’s growing trees,°? cotton 
serews,°* dwelling houses detached from the land*4 
although subsequently attached to the land of the 


in specie, as was the action of det- {129 Ga. 
inue, but for damages’’). Ann.Cas. 263. 
37. See infra § 327. 49. 


38. Harper v. Jeffers, 78 S.E. 172, 50. 


139 Ga. 756. 


TROVER AND CONVERSION 


660, 16 L.R.A.N.S. 1043, 12 


Long v. McIntosh, supra. 
Graham v. Smith, 28 S.B. 225, 


[65 C.J.] 159 


wrongdoer,°® felled timber,5* or gathered crops.°* 
Crops not severed from the soil, being regarded as 
realty,°* are not subject to recovery in the action,*® 
and it is wholly immaterial whether they are grow- 
ing or matured.®°® 


Property in custodia legis®! is not subject to bail 
trover.®? 

Recovery of money. An action for the recovery 
of money must be based on a legal obligation on the 
part of defendant to deliver specific money to plain- 
tiff,°? and it is not applicable to recovering a sum 
of money which may be due and unpaid.*+ 


Property wrongfully seized under execution may 
be the subject of a suit in trover.®® 


[§ 286] C. Right of Action and Defenses—1. 
Right To Maintain Suit—a. Title and Right to Pos- 
session of Plaintiff. The mere right of possession,*® 
even if the holder has no legal title to the prop- 
erty,°* gives him a right to maintain an action of 
bail trover against a wrongdoer who has deprived 
him of that possession, although it has been variously 
stated that plaintiff must have title,*® title or right 


First Nat. Bank of Milledgeville, 109 
S.E. 900, 152'"Gaz 2625 Williams -v. 
Mitchem, 106 S.E. 284, 151 Ga. 227 
[rev 102 S.E. 870, 25 Ga.App. 138, and 
SoH fal to 107 S.E. 397, 27 Ga.App. 


39. Palmour v. Durham Fertilizer 
Go., 22 S.E. 981) 97 "Gal 244. 

[a] Reason for rule.—‘‘An action 
on account . .° .° mecessarily in- 
volves the . . . assumption that 
the title had passed to the defend- 
ant.” Palmour vy. Durham Fertilizer 
Sor 2208S. 931,090 Ga. 734. 

40. What constitutes conversion 
see Supra § 1. 

41. Southern Express Co. v. Sin- 
clair, 60 S.B. 849, 130 Ga. 372; Mer- 
chants, etc., Transp. Co. v. Moore, 52 
S.E. 802, 124 Ga. 482; Bell v. G. Ober, 
etc., Co., 36 S.E. 904, 111 Ga. 668; 
Porter v. Thomas, 23 Ga.-467; Wynn 
v. Lee, 5 Ga. 236; Shore v. Brown, 91 
S.B. 909, 19 Ga.App. 476; Thompson 
vy. Carter, 65 S.E. 599, 6 Ga.App. 606. 


“The gist of the action of conver- 
sion is the injury to the right of 
possession.” Roper Wholesale Gro- 
cery Co. v. Faver, 68 S.E. 883, 8 Ga. 
App. 178 [quot Martin v. English, 98 
S.E. 505, 23 Ga.App. 484]. 

[a] Necessity of positive act.— 
“There must be some act of malfea- 
sance, not mere nonfeasance; some 
positive wrong, and not the mere 
omission of what is right. Mere neg- 
lect of duty will not support an ac- 
tion of trover.” Shore v. Brown, 91 
S.BE. 909, 19 Ga.App. 476. 

42. Graham v. Smith, 28 S.E. 225, 
100,Ga. 434, 40 L.R.A. 5038, 62 Am.S. 
R. 323. 

. 43. Vaughn v. Wright, 78 S.H. 123, 
139 Ga. 736, 45 L.R.A.N.S. 785, Ann. 
Cas.1914B 821. 

44. Vaughn v. Wright, supra. 

45. Gay v. Warren, 42 S.E. 86, 115 
Ga. 734, 90 Am.S.R. 151; Gaskins v. 
Gaskins, 79 S.E. 483, 13 Ga.App. 583. 
‘46. Copeland v. Pyles, 102 S.E. 552, 
25 Ga.App. 95 

47. Long v. McIntosh, 59 S.E. 779, 
129 Ga. 660, 16 L.R.A.N.S. 1043, 12 
Ann.Cas. 263; Rushin v. Tharpe, 15 
S.E. 830, 88 Ga. 779; Merchants’, etc., 
Nat. Bank v. Masonic Hall, 62 Ga, 271; 
Thompson v. Carter, 65 S.E. 599, 6 
Ga.App. 606. 

48. Long v. McIntosh, 59 S.E. 779, 


ie Ga. 434, 40 L.R.A. 503, 62 Am.S.R. 


51. Riley v. Martin, 35 Ga. 136; 
Porter v. Thomas, 23 Ga. 467. 


[a] After emancipation, recovery 
in trover for conversion of a_ slave 
prior to emancipation, is limited to 
his value, and there can be no recov- 
ery of the person of the negro. Riley 
v. Martin, 35 Ga. 136. 


52. Strickland v. Miller, 78 S.E. 48, 
12 Ga.App. 671. 
53. Woods v. McCall, 67 Ga. 506. 


54 Kennedy v. Smith, 99 S.E. 318, 
23 Ga.App. 724. 


55. Kennedy v. Smith, 99 S.E. 27, 
ie Ga. 61; Woods v. McCall, 67 Ga. 
[a] Title to land is not involved 


(1) in an action to recover a dwelling 
house detached from the-land, al- 
though subsequently attached to the 
land of the person who removed it 
from the first lot of land. Kennedy v. 
Smith, 99) Sas 27," L4 9G ae 61 C2) 
Where proof of title to land is perti- 
nent only as the basis for recovery of 
a chattel, the case is not one respect- 
ing title to land. Kennedy v. Smith, 
99 S.E. 318, 23 Ga.App. 724. 


56. Boyd v. Newton County, 98 S. 
EB. 237, 23VGa.App. 358. : 


57. Williams v. Mitchem, 106 S.E. 
284, 151-Ga. 227 [rev 102 S.B. 870, 25 
Ga.App. 138, and conformed to 107 
S.E. 397, 27 Ga.App. 80]; Shepherd 
v. Wallace, Shackleford & Co., 111 S. 
E. 222, 28 Ga.App. 408. 


{a] Baled cotton in seed, gathered, 
is within the rule. Williams v. Mitch- 
em, 106 S.E. 284, 151 Ga. 227 [rev 102 
S.E. 870, 25 Ga.App. 138, and con- 
formed to 107 S.BE. 397, 27 Ga.App. 
80}. 

58. Farmers’ Warehouse Co. v. 
First Nat. Bank of Milledgeville, 109 


S.E. 900, 152 Ga. 262; Williams v. 
Mitchem, 106 S.B. 284, 151 Ga. 227 
izev, 102°. S)E. 870, 25 Ga.App, “138; 


and conformed to 107 S.E. 397, 27 Ga. 
App. 80]. 

Growing crops as personalty or 
realty generally see Crops § 1. 

59. Farmers’ Warehouse Co. v. 


Growing or standing crops as sub- 
ject to replevin generally see Replev- 
in, § 21. 

60. Williams v. Mitchem, 106 S.E. 
284, 151 Ga. 227 [rev 102 S.E. 870, 25 
Ga.App. 138]. 

61. Recovery in replevin see Re- 
Plevin §§ 24-45. 

62. Bernstein v. Higginbotham, 96 
S.E. 1, 148 Ga. 353; Chipstead v. Por- 
ter, 63 Ga. 220; Phillips v. Evans, 
165 S.H. 140, 45 Ga.App. 440; Martin 
v. English, 98 S.E. 505, 23 Ga.App. 
484; Barton v. Thompson, 80 S.E. 30, 
13 Ga.App. 786. 

63. Harper v. Jeffers, 78 S.E. 172, 
139 Ga. 756;- Cooke v. Bryant, 30 S.B. 
435, 103 Ga. 727. 

64. Harper v. Jeffers, 78 S.E. 172, 
139 Ga. 756; Cooke v. Bryant, 30 S.E. 
435, 103 Ga. 727; Sutton v. McCoy, 
59 S.E. 2, 2 Ga.App. 758. 

65. Riley v. Martin, 35 Ga. 136. 

66. Burch v. Pedigo, 39 S.B. 493, 
113 Ga. 1160, 54 L.R.A. 808; Mitchell 
v. Georgia, etc.; R.'Co., 36 S.B. (971, 
1T1 'Ga.c607 51 LRA. (622: Adame ave 
Morris, 151 S.E. 59, 40 Ga.App. 598; 
Jackson v. Jefferson Loan Soc., 120 
S.E. 26, 31 Ga.App. 114; Beverly v. 
Wilson, 91-S.E. 515, 19 Ga.App. 393; 


Painter v. McGaha, 64 S.H. 129, 6 
Ga.App. 54. 
67. Mitchell v. Georgia, etc, R. 


Co. 36.5. He l9T1, tid Gai1760, 518 oR. 
A. 622; Adams vy. Moryis, 151 S.E. 
59, 40 Ga.App. 598; Beverly v. Wil- 
Son, 91 S.E. 515, 19 Ga.App. 393; 
Painter v. McGaha, 64 S.E. 129, 6 Ga. 
App. 54. 

“It is the general rule that peace- 
able and lawful possession of per- 
sonal property, even where the holder 
has no title to the same, gives him a 
right to sue in trover a wrong-doer 
who has deprived him of that possea- 
sion.” Painter v. McGaha, 64 S.E. 
129, 6 Ga.App. 54, 55. 


68. Hall v. Simmons, 54 S.E. 751, 
125 Ga. 801; Camp v. Casey, 34 S.B. 
277, 110 Ga. 262; Palmour v. Durham 
Fertilizer Co., 22 S.E. 931, 97 Ga. 244: 
Jacques v. Stewart, 6 S.E. 815, 81 Ga. 
81; McLendon v. Simmons, i148 S.B. 
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of possession,®® title and right of possession,’ the 
concurrent right of property and possession,"! title, 
prior possession, or the right of possession,‘? or ei- 
ther a general or special property therein, the actual 
possession, or the right of possession." 
session of a chattel at the time of the conversion 
thereof will sustain trover,’* but title or right of 
property, general or special, must also be proved 
to be in plaintiff whenever his right of immediate 
possession cannot be otherwise shown.*® 
must recover on the strength of his own title,7® which 
must be the legal,’77 not the equitable,’* title; and 


626, 40 Ga.App. 27; Sligh v. Smith, 
136 S.E. 175, 36 Ga.App. 237; Paschal 
v. Godley, 129 S.E. 565, 34 Ga.App. 
321; Jobson v. Masters, 122 S.BH. 724, 
32 Ga.App. 60; Dunlap-Huckabee Au- 
to Co. v. Central Georgia Automobile 
Cowl225S3 hs 694131 -GasApp. 6Li> Cox 
v. Fairbanks Co., 116 S.E. 438, 29 Ga. 


App. 538; Croake v. Ware, 106 S.H. 
560, 26 Ga.App. 524; Gaskins v. Gas- 
kins, 79 S.E. 483, 13 Ga.App. 583; 


Fisher v. Beach, 79 S:H. 84, 13 Ga. 
App. 254; Atlantic Coast Line R. Co. 
v. McRee, 76 S.E. 1057, 12 Ga.App. 
137; Prater v. Painter, 64 S.B. 1003, 
6 Ga.App. 292. 

[a] Rule applied.—Where A sold 
an automobile to B, retaining title un- 
til payment of the balance due, the 
contract providing that the car should 
not be sold until paid for, but B pro- 
cured C as his agent to sell the ma- 
chine to D, both C and D acting inno- 
cently, and D took the car to A, who 
still retained title, and A, without 
knowing that it was the same car, 
purchased it from D and thereafter 
sold the machine to another, in a suit 
by A against C in trover, there could 
be no recovery, A having parted with 
title. Dunlap-Huckabee Auto Co. v. 
Central Georgia Automobile Co., 122 
S.E. 69, 31 Ga.App. 617. 


69. Gay v. Warren, 42 S.E. 86, 115 
Ga. 734, 90 Am.S.R. 151; Cooke v. 
Bryant, 30 S.E. 435, 103 Ga. 727; Trib- 


ble v. Laird, 19 S.H. 26, 92 Ga. 686; 
Stephenson v. Wyatt Hardware Co., 
135 S.E. 316, 36 Ga.App. 57; Boswell 
v. Ivie, 122 S.B. 97, 31 Ga.App. 307; 
Sims v. Nelson, 121 S.E. 863, 31 Ga. 
App. 271; Harrell v. Lister, 114 S.H. 
77, 29 Ga.App. 150; Dudley v. Isler, 
94 S.B. 827, 21 Ga.App. 615; Carter 
v. Vinson, 87 S.E. 692, 17 Ga.App. 
469; Birmingham Fertilizer Co. v. 
Dozier, 79 S.E: 927, 13° Ga.App. 759; 
Hunter v. Lawton-Anderson Co., 76 
SB. 782, 12 Ga.App. 23; McCord v. 
Hill, 73 S.B. 559, 10 Ga.App. 254; 
Southern R. Co. v. Strozier, 73 S.H. 42, 
10 Ga.App. 157; Taylor v. Keen, 72 
S.B£. 934, 10 Ga.App. 106; Thompson 
v. Carter, 65 S.E. 599, 6 Ga.App. 606; 
Painter v. McGaha, 64 S.E. 129, 6 Ga. 
App. 54; Groover y. Iler, 57 S.E. 906, 
1 Ga.App. 77. 

70. Comer v. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820; Boswell 
vy. Ivie, 122 S.E. 97, 31 Ga.App. 307; 
Martin v. English, 98 S.E. 505, 23 Ga. 


App. 484; Birmingham Fertilizer Co. 
VM DOZIOL Ne Ue Sae. G2 O29, 13 Ga. 
App. 759; HE. BE. Forbes Piano Co. v. 


Oliver, 74 S.H. 713, 11 Ga.App. 65. 
“To recover in trover it is essential 
that the plaintiff show either title or 
right of possession; in some cases he 
must show both. In the latter class 
of cases, although the plaintiff may 
show that he has legal title, if it ap- 
pears that he has by contract surren- 
dered possession to another, who is 
rightfully entitled to retain posses- 
sion, he cannot recover possession by 
mere proof of title.’ Birmingham 
Fertilizer Co. v. Dozier, supra [quot 


TROVER AND 


Actual pos- | suit. 


Plaintiff 


Boswell v. Ivie, supra]. To same ef- 
fect Martin v. English, supra. 


71. Young v. Durham, 84 S.h. 165; 
15 Ga.App. 678; Roper Wholesale 
Grocery Co. v. Faver, 68 S.E. 883, 8 
Ga.App. 178. 


72. Page v. Moxley, 112 S.E. 
28 Ga.App. 620. 


73. Liptrot v. Holmes, 1 Ga. 381. 


74. Mitchell v. Georgia, ete, R. 
Co. 36 S. Ey 971) Wid Ga. 7-60, 51) TRA. 
622; Gillespie v. Chastain, 57 Ga. 218; 
Painter v. McGaha, 64 S.E. 129, 6 Ga. 
App. 54; Groover v. Iler, 57 S.E. 906, 
1 Ga.App.°*77. 


75. Burch v. Pedigo, 39 S.E. 493, 
113 Ga. 1157, 54 L.R.A. 808; Jaques 
v. Stewart, 6 S.E. 815, 81 Ga. 81; Wal- 
lis v. Osteen, 38 Ga. 250. 


76. Central Bank v. Georgia Gro- 
Coby, CO. 485.5 EE oo baOreGay eosae 
Mitchell v. Georgia, etc., R. Co., 36 S. 
Ee od Lod Gare 160),. Sil deevvAlenoi as 
Jones v. McCowen, 131 S.E. 290, 34 
Ga.App. 801; Paschal v. Godley, 129 
S.E. 565, 34 Ga.App. 321; Perdue v. 
Griffin, 122 S.E. 713, 32 Ga.App. 100; 
Farmers’ Bank v. Powell, 113 S.E. 818, 
29 Ga.App. 100; Everroad v. Dickson 
Planing Mill Co., 106 S.E. 193, 26 Ga. 
App. 329; Dobbs v. Bell Laundry, 105 
S.H. 53,25 Ga-App. 7343) Caison’ v. 
Groover, 102 S.E. 38, 24 Ga.App. 715; 
Stahl v. Sommer, 66 S.E. 803, 7 Ga. 
App. 308. 


“A plaintiff in trover must recov- 
er on his own title, and not on a lack 
of title in‘defendant.” Everroad v. 
Dickson Planing Mill Co., 106 S.E. 
£93) 26 Ga.App.) 329. 


77. Delaney v. Sheehan, 75 S.E. 
632, 138 Ga. 513; Mitchell v. Gecrgia, 
CECH eet UC Ones ONS Sie Oil ella Grae CLOs 
51 L.R.A. 622; Pope v. Tucker, 23 Ga. 
484; Dobbs v. Bell Laundry, 105 S.E. 
53, 25 Ga.App. 734. 


731, 


[a] Vested legal interest is suffi- 
cient to support trover. Pope v. 
Tucker, 23 Ga. 484. 

78. Delaney v. Sheehan, 75 S.E. 


632, 188 Ga. 513; Mitchell v. Georgia, 
étc., R: Co., 86 S:Ey 971, Lat Ga. 760, 
51 L.R.A. 622; Gilmore v. Watson, 23 
Ga. 68; Dobbs v. Bell Laundry, 105 
S.E. 53, 25 Ga.App. 734. 


79. Caison v. Groover, 102 S.E. 38, 
24 Ga.App. 715; Stahl v. Sommer, 66 
S.E. 803, 7 Ga.App. 308. 

fa] Tlustriations.—(1) Where a 
minor purchased an automobile, and 
gave his notes therefor, indorsed by 
his mother, and sold the car, and-his 
mother, as his guardian, brought tro- 
ver to recover it, but her testimony 
did not show that plaintiff ever had 
title, possession, or right of posses- 


sion, a verdict for defendant was 
proper. Caison v. Groover, 102 S.E. 
38, 24 Ga.App. 715. (2) The same 


rule applies in trover to recover a 
diamond ring, where plaintiff had ad- 
vanced defendant money with which 
to purchase it, plaintiff's remedy be- 
ing a suit for the money advanced, 
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the mere fact that he advanced the money whereby 
another obtained title,7® or that he was in posses- 
sion of the property solely as agent of another,*° 
is not sufficient to authorize him to maintain the 
A bailee, however, has such title as will en- 
able him to maintain the action,*! and so has a ware- 
houseman after he pays the rightful owner for cot- 
ton stored with him,*? a pledgee,** a bonded con- 
stable who has levied upon the property®* notwith- 
standing he has deposited the property with an 
agent,®® a person having a right of possession based 
on a qualified title,8* the purchaser in possession 


and not a suit for the ring. Stahl v. 
Sommer, 66 S.E. 803, 7 Ga.App. 308. 


80. Mitchell v. Georgia, etc, R. 
Co.,/36)S:H: 97k; 11d) Gas -760951 2G. RAs 
622; Paschal v. Godley, 129 S.E. 565, 
34 Ga.App. 321; Dobbs v. Bell Laun- 
dry, 105 SH: 53, 25 Ga.App. 734. 


[a] Agent of corporation.— Where 
an officer of a corporation was in pos- 
session of the property solely as an 
agent of the corporation, he had not 
such title as supported trover against 
a Subagent to whom, as representa- 
tive of the corporation, he had in- 
trusted it to be kept for their com- 
mon principal. Paschal.v. Godley, 129 
S.B. 565, 34 Ga. App. 321. 


[b] Agent of wife.—Where plain- 
tiff’'s right of recovery rests upon 
bare possession, and such possession 
is in the right of his wife, and not 
in his own right, and he has no in- 
terest whatever in the property, he is 
not entitled to recover. Mitchell v. 
Georsia, etc.,. RR. aCo., +36.,S.5 97k, le 
Gal7605 51. LRA. 622. 


81. Thompson v. Ward, 86 S.E. 
224, 144 Ga. 91; American Ry. Ex- 
press Co. v. Willis, 111 S.E. 580, 28 
Ga.App. 430. 


_ Right of bailor to maintain action 
in trover or in the nature of trover 
see Bailments § 122. 


82. McWhorter & Armor vy. Moore, 
67 S.E. 115, 7 Ga.App. 439. 


[a] Bule applied.—The owner of 
two bales of cotton deposited them in 
a warehouse and received the usual 
warehouse receipt. Thereafter he 
sold the cotton to a third person, 
transferring the receipt, and then ob- 
tained the cotton from the warehouse 
by falsely representing that he had 
lost the receipt. Thereafter the hold- 
er of the receipt presented it and the 
warehouseman paid him for the cot- 
ton. It was held, that the warehouse- 
man could recover the cotton from 
the original bailor in trover. Me- 
Whorter & Armor vy. Moore, 67 S.E. 
115, 7 Ga.App. 439. 


83. See Pledges §§ 115, 116. 


84." Pepper ‘v. James, 67) S.hy ie 
7 Ga.App. 518. 


&5. Pepper v. James, supra. 


[a] Wlustrationm—Where a consta- 
ble who has levied upon personal 
property authorizes another to de- 
posit it with a third person for safe- 
keeping, with the understanding that 
it is not divested of the lien, the con- 
stable may retake possession by tro- 
ver and, where there is an express 
agreement to the contrary, even its 
removal to another county will not 
defeat his right to regain possession, 
the constable in such case not re- 
linquishing possession, but merely 
selecting an agent to retain posses- 
sion in his behalf. Pepper v. James, 
67 S.E. 218, 7 Ga.App. 518. 


86. Atlantic Coast Line R. Co. v. 
Gordon, 73 S.E. 594, 10 Ga.App. 311. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the property under a conditional sale’? even as 
against the seller who has reserved title8® or his 
transferee,*® a surviving widow who was in posses- 
sion of personal property of a decedent’s estate at 
the time of its conversion by defendant,®° or the 
seller in a contract of sale whereby title is retained 
in him or his agent until payment of the purchase 
price;®! but not where the goods were sold on 
eredit.°* The transferee of the owner can main- 
tain the action against the agent of the transferor 
in possession.®°? Where an owner brings trover, and* 
pending the action sells the property, and without 
objection amends his petition, making it a suit for 
the use of the vendee, the sale of the property does 
not defeat his right to recover.®** 


Invalid title. A plaintiff who, when proof of title 
is essential, relies on one which is fraudulent or 
void, cannot recover.®® 


[§ 287] b. Possession of, or Conversion by, De- 
fendant. It is essential, in order successfully to 
maintain an action of trover, that plaintiff show 
that defendant has actual possession of the prop- 
erty®® or that he converted it.°* Participation in 
conversion by instigating, aiding, or assisting an- 
other renders a party liable in trover.®® 


[§ 288] c. Conditions Precedent—(1) In General. 
Where title has passed in a sale or exchange of goods 
procured by defendant’s fraud, plaintiff cannot re- 
cover without proof of a rescission of the contract 
and a return or tender of the consideration re- 
ceived,®® but the tender is waived by defendant’s re- 
fusal to rescind. Institution of criminal proceed- 
ings against one who has stolen the property is not 
a condition precedent to an action of trover to re- 
cover possession thereof, especially when the of- 


Amount of recovery by plaintiff 
with special interest see infra § 354. 
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fense was committed in a foreign jurisdiction,*® un- 
less required by statute.+ 


Demand to give bond. The law does not require 
that the officer serving a bail trover proceeding shall 
first make demand of defendant to give bond, 1 
order that plaintiff may maintain his suit,® and fail- 
ure on the part of the officer to make such a demand 
cannot in any way affect plaintiff’s rights.® 


[§ 289] (2) Demand and Refusal.’ No demand 
is necessary to maintain a suit in bail trover where’ 
there was an actual conversion before institution of 
the suit® or, ordinarily, where defendant is in pos- 
session of the property at the time suit is brought® 
and enters a plea denying plaintiff’s right to re- 
cover,'® the only purpose of the demand in such ease 
being to save plaintiff the costs of court should de- 
fendant disclaim title to the property.11_ Where no 
actual or constructive conversion is otherwise shown, 
however, and it appears that defendant is in posses- 
sion of the property, plaintiff must prove a demand 
and refusal.1? 


[§ 290] d. Waiver and Estoppel. Plaintiff may 
waive his right to sue in trover,!? as by receiving 
the proceeds of defendant’s wrongful act!4 or by 
accepting the promise of a new article in place of 
the one converted.t® The seller of personal prop- 
erty holding a note for the purchase price in which 
title is retained in himself is not, however, estopped 
from bringing an action of trover for the property 
by the fact that he has previously sued out a pur- 
chase money attachment,'® nor, as long as nobody 
was injured by his disclaimer, is a party who has 
disclaimed title to the property estopped thereby 
subsequently to assert it in an action of trover.'7 
A widow who, as an individual, has illegally disposed 


87. White v. Dotson, 153 S.E. 233, 
41 Ga.App. 436; Roper Wholesale 
Grocery Co. v. Faver, 68 S.E. 883, 8 
Ga.App. 178; Painter v. McGaha, 64 
S.E. 129, 6 Ga.App. 54. 


88. White v.*Dotson, 153 S.E. 233, 
41 Ga.App. 4386; Roper Wholesale 
Grocery Co. v. Faver, 68 S.B. 8838, 8 
Ga.App. 178. 

89. White v. Dotson, 153 S.E. 233, 
41 Ga.App. 436. 

90. Harpes v. Harpes, 62 Ga. 394. 
But see Copeland v. Pyles, 102 S.H. 
552, 25 Ga.App. 95 (different rule in 
case not showing widow’s possession 
at any time). 

91. Jowers v. Blandy, 58 Ga. 379; 
Moon v. Fish, 89 S.E. 374, 18 Ga.App. 
267. 

92. Sutton v. McCoy, 59 S.E. 21, 2 
Ga.App. 758. 

93. Holland v. Lawrence, 
5 Ole Ai. Gare 47.95 


94. McElmurray vy. Harris, 43 S.E. 
937, 14 7/Ga- 0919: 


95. Mulligan v. Bailey, 28 Ga. 507. 


96. Croake v. Ware, 106 S.E. 560, 
26 Ga.App. 524; Allen v. Fader, 86 
S.E.. 643, 17 Ga.App. 290; Atlantic 
Coast Line R. Co. v. McRee, 76 S.E. 
1057) 12 °Ga.App. 137; McCord v. Hill, 
73 S.E. 559, 10 Ga.App. 254. 


97. Chambless v. Livingston, 51 S. 
EK. 314, 123 Ga. 257; Miller v. Wilson, 
25S... 578,98 (Ga. 567, 58 Am.SuR; 
319; Porter v. Thomas, 23 Ga. 467; 
Yeldell v. Shinholster, 15 Ga. 189; 


[65 C. J.—11] 


94 S.E. 


Brooks v. Ashburn, 9 Ga. 297; Sims 9. Sappington v. Rimes, 95 S.E. 
Wan Trea S.E. eas a Ree 316, 21 Ga.App. 810. 

7 Thelchel v. Roark, 119 .E. 10. ] 
451, 81 Ga Appa7s: Allen v/ Fader, 86|Gaapp i100 0) ee en 
S.B. 643, 17 Ga.App. 290; Citizens’ S : 
Bank of Valdosta v. Peeples, 74 S.E. il. Kalas v. Fay, supra; Pearson 


303, 10 Ga.App. 703; McCord v. Hill, 
73 S.E. 559, 10 Ga.App. 254; Thomp- 
on v. Carter, 65 S.E. 599, 6 Ga.App. 
606. 

[a] Executor or administrator is 
liable for the wrongful disposition of 
a stranger’s property as part of de- 
cedent’s estate. Yeldell v. Shinhol- 
ster; 15 Ga. 189: 


98. Brooks v. Ashburn, 9 Ga. 297. 

Conversion by agent or servant 
acting for another see infra § 291. 

99. Sasser v. Pierce, 70 S.H. 197, 
9 Ga.App. 27. 


1. Sasser v. Pierce, supra. 
2. McBain v. Smith, 13 Ga. 315. 
3. McBain v. Smith, supra. 


4. Broughton v. Winn, 60 Ga. 486 
(holding evidence of prosecution ad- 
missible under code requirement). 


5. Davis v. Boswell, 89 S.E. 382, 18 
Ga.App. 270. 

6. Davis v. Boswell, supra. 

7. Necessity of proving demand 
generally see infra § 315. 


8. Merchants’, etc., Transp. Co. v. 


Moore, 52 S.E. 802, 124 Ga. 482; Mil- 
ler v. Wilson, 25 S.B. 578, 98 Ga. 
DOW oOo Alaska On oe Rushin vy. 


Tharpe, 15 S.E. 830, 88 Ga. 779; Ev- 
ans v. Grier, 115 S.E. 921, 29 Ga.App. 
426; Citizens’ Bank of Valdosta v. 
Peeples, 74 S.E. 3803, 10 Ga.App. 708. 


v. Jones, 89 S.E. 536, 18 Ga.App. 448. 


12. Baston v. Rabun, 41 S.E. 568, 
115 Ga. 378; Loveless v. Fowler, 4 
S.E. 103, 79 Ga. 134, 11 Am.S.R. 407; 
Sappington v. Rimes, 95 S.B. 316, 21 
Ga.App. 810; Shore v. Brown, 91 S.E. 
909 9. Ga.App. 476; Atlantic Coast 
Line R. Co. v. McRee, 46 S.Bs- L057; 
12 Ga.App. 137. 


[a] Bailment to defendant.—(1) 
“An action of trover is not maintain- 
able against a bailee of whom no de- 
mand for the property was made be- 
fore suit, unless it affirmatively ap- 
pears that there was an actual con- 
version before the suit was brought.” 
Baston v. Rabun, 41 S.E. 568, 115 Ga. 
378. (2) Thus, where plaintiff’s evi- 
dence shows that the property for 
which suit was brought had been hir- 
ed by him to defendant for an indefi- 
nite period, a demand and refusal 
must be shown before plaintiff can 
recover. Shore v. Brown, 91 S.E. 909, 
19 Ga.App. 476. 


13. See cases infra this section. 
14. Bullard v. Madison Bank, 33 S. 
BE. 684, 107 Ga. 772. 


15. Moate v. Griswold, 
387, 27 Ga.App. 


16. Wilson v. Owen, 91 S.E. 233, 19 
Ga.App. 159; Jordan v. Jenkins, 86 
Sue 2785 17 Ga.App. 58. 


17. Frith v. Siler, 32 Ga. 665. 


107 S.E. 
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of the property of an estate is not estopped to main- 
tain, as administratrix, an action of trover to re- 
cover it.+8 


[§ 291] 2. Defenses—a. In General. It is a good 
defense to an action of bail trover that title, where 
plaintiff relies on his title,!® is in defendant?° or 
is outstanding in a third person,?! that the right 
of possession is in defendant?” notwithstanding legal 
title may be in plaintiff,?* that plaintiff’s right of 
action depends upon an immoral contract,?* or that 
plaintiff has ratified the act constituting the alleged 
conversion.?®° A person sued in his individual ¢a- 
pacity for a conversion may justify by showing that 
the property alleged to have been wrongfully con- 
verted by him was rightfully held as the property 
of a lunatic for whom, subsequent to the conver- 
sion, he has been appointed guardian.*® It is no 
defense, however, that defendant is not in posses- 
sion of the property sued for,?* that defendant, al- 
though abetting the conversion in pursuance of a 
conspiracy, never had actual possession of the prop- 
erty, all of it being appropriated by his co-conspira- 
tor,?® that the property was returned,’® or sent out 
of the state,?° that defendant paid the value of 
the property to one not authorized to receive it? 
or in good faith took the property by consent of one 
mistakenly believed to be the owner,®? or that de- 
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fendant was discharged in bankruptey pending the 
suit.2® So it is no defense that defendant was an 
agent acting for his principal in the matter** in good 
faith®® and in ignorance of the true owner’s title ;** 
dut it has been held that it is no conversion of a 
chose in action by an agent, in possession thereof for 
his principal, to decline compliance with a demand 
of the true owner for its delivery on the ground 
that he is a mere agent, and for the sole purpose of 
restoring the note to his principal, which purpose 
he executes before any action is brought against 
him.37 

[§ 292] b. Recoupment, Set-Off, or Counter- 
claim.?® Unless some special intervening equity 
arises in favor of defendant,*®® a claim for damages 
arising from a breach of contract cannot be inter- 
posed by way of recoupment,*° set-off,*+ or counter- 
claim.*2 However, if the owner brings trover to re- 
cover an article which was taken from him in a 
crude state and improved by labor and expense 
placed upon it by the person taking it, defendant 
is entitled to plead as a set-off and to recover, ex 
zquo et bono, the value of his labor and expense by 
which the property has been enhanced, provided he 
makes it appear that his trespass in taking the prop- 
erty was innocent or inadvertent, and was not com- 
mitted willfully or in bad faith;** if the taking 


Compress Co. v. Chambliss, 84 S.E. 
155, 15 Ga.App. 747. 

36. Miller v. Wilson, 25 S.E. 578, 
98 Ga. 567, 58 Am.S.R. 319; Porter 


18. Gouldsmith v. Coleman, 57 Ga.{tion of trover for the note against 
De the party transferring it. Thompson 
19. Right dependent on title in| V- Carter, 65 S.H. 599, 6 Ga.App. 606. 
plaintiff see supra § 286. 28. Brothers v. Horne, 79 S.E. 468, 
20. Bridges v. Shirling, 105 S.m.|140 Ga. 617. 
862, 26 Ga.App. 279. Men Thee x pce er Gon. AOt Apoe 
i a kland, Cal. L6 5 arp v. Anderson, 31 Ga. 35 
vy. Cone atone Cb. is Si 395, | Pierce v. Loo Sing, 109'S.m. 549, 27 
120 Ga. 883; Adams v. Morris, 151 | G@App. 577; Spiers v. Hubbard, 78 
S.B. 59, 40 Ga.App. 598; Perdue vy. |S-H. 136, 12 Ga.App. 676. 


Griffin, 122 S.E. 713, 32 Ga.App. 100; 
Beverly v. Wilson, 91 S.E. 515, 19 Ga. 
App. 393 

22. Clark v. Fleming, 4 S.E. 12, 78 
Ga. 782; Phillips v. Evans, 165 S.E. 
140, 45 Ga.App. 440; Martin v. Eng- 
lish, 98 S.E. 505, 23 Ga.App. 484; Geer 
v. Thompson, 62 S.E. 500, 4 Ga.App. 
756. 

[a] Property in custodia legis (1) 
is within the rule. Phillips v. Evans, 
165 S.E. 140, 45 Ga.App. 440; Martin 
v. English, 98 S.E. 505, 23 Ga.App. 
484. (2) Property in custodia legis as 
subject to bail trover see supra § 285. 


23. Martin v. English, 98 S.B. 505, 
23 Ga.App. 484. 


24, Abbott Furniture Co. v. Mob- 
ley, 81 S.E. 196, 141 Ga. 456. 


[a] Abetting maintenance of 
house of ill fame.—It is a good de- 
fense to an action of bail trover for 
household goods sold and delivered by 
plaintiff to defendant that such prop- 
erty was to be used in aiding and 
abetting the latter in maintaining a 
house of ill fame. Abbott Furniture 
Co. v. Mobley; 81 S.E. 196, 141 Ga. 


456. 
25. Reynolds Banking Co. v. Neis- 
ler, 61 S.E. 828, 130 Ga. 789; Lowe 


v. Rush, 107 S.E. 394, 27 Ga.App. 82. 


26. Hlliott v. Keith, 29 S.E. 155, 
102 Ga. 117. 

27. Brothers v. Horne, 79 S.E. 468, 
140 Ga. 617; Jones v. Kimbrough, 
ete.) C0.;) (4 Suh. “59 Lom (Ga. 688 
Thompson v. Carter, 65 S.E. 599, 6 
Ga.App. 606. 

[a] ‘Transfer of note to innocent 
purchaser is not a defense to an ac- 


[a] Return after institution of 
suit.—The rule has been applied 
where plaintiff filed his suit against 
defendant, alleging that plaintiff had 
delivered a suit of clothes to defend- 
ant to be cleaned and pressed, plain- 
tiff pressing his suit even though the 
suit had been redelivered to him after 
filing and service of the suit. Pierce 
v. Loo Sing, 109 S.E. 549, 27 Ga.App. 
577 (holding nonsuit erroneous). 

30. Jordan v. Thornton, 7 Ga. 517. 


31. Jones v. Kimbrough, etc., Co., 
74 S.E. 59, 137 Ga. 638. 


[a] For example, to the mother of 
the owner, it not appearing that she 


shad authority as trustee or in any 


other capacity to consent to the con- 
version or to receive payment. there- 
for. Jones v. Kimbrough, ‘etc., Co., 74 
S.B. 59, 137 Ga. 638. 


32. Comer v. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820. 


33. See Bankruptcy § 706 text and 
note 89. 


34 Flannery v. Harley, 43 S.E. 
765, 117 Ga. 483; Miller v. Wilson, 25 
S.E. 578, 98 Ga. 567, 58 Am.S.R. 319; 
Porter v. Thomas, 23 Ga. 467; Long 
v. Dye, 157 S.E. 359, 42 Ga.App. 726; 
Broadway Apartment Co. v. Barnett, 
118 S.E. 601, 30 Ga.App. 562; Atlan- 
tic Compress Co. v. Chambliss, 84 S.E. 
155, 15 Ga.App. 747. 


35. Elannery v. Harley, 43 S.E. 765, 
117 Ga. 483; Miller v. Wilson, 25 S.B. 
578, 98 Ga. 567, 58 Am.S.R. 319; Por- 
ter v. Thomas, 23 Ga. 467; Long v. 
Dye, 157 S.B. 359, 42. Ga.App. 726; 
Broadway Apartment Co. v. Barnett, 
118 S.E. 601, 30 Ga.App. 562; Atlantic 


v. Thomas, 23 Ga. 467; Atlantic Com- 
press Co. v. Chambliss, 84 S.—. 155, 
15 Ga.App. 747. 


37. Wando Phosphate Co. v. Park- 
CYeulas La Dodo Gascalas 


28. Actions in which remedy of 
set-off and counterclaim available 
generally see Set-Off and Counter- 
claim §§ 27-37. 


39. Rogers v. Otto Gas Engine Co., 
67 S.E. 700, 701, 7 Ga.App. 587. 


“In ordinary cases of trover, not 
based on the relation of vendor and 
vendee, the defendant.cannot (unless 
he is in a court having power to grant 
affirmative equitable relief) plead 
matter ex contractu.” Rogers vy. Otto 
Gas Engine Works, supra. 


[a] Under statute permitting set- 
off in such case, whenever a vendor 
of personal property, who retains title 
to it until the purchase money is paid, 
brings trover to recover possession 
of the property, defendant may plead 
any set-off or recoupment growing out 
of the contract of purchase by reason 
of failure of consideration, defects in 
the property, or breach of contract by 
plaintiff, whether plaintiff elects to 
take judgment for the property or for 
damages. Rogers v. Otto Gas En- 
Fae Works, 67 S.E. 700, 7 Ga.App. 
aol, 


40. Bell v. G. Ober, ete, Co., 36 


S.E. 904, 111 Ga. 668; Harden v. Lang, 
36 S.H. 100, 110 Ga. 392. 


41. Burch v. Pedigo, 39 S.B. 493, 
113 Ga. 1160, 54 L.R.A. 808; Barrow 
v. Mallory, 14 S.E. 878, 89 Ga. 76. 


42. Ellis, McKinnon & Brown v. 
Hopps, 118 S.B. 5838, 30 Ga.App. 453; 
Youngblood v. Armour’ Fertilizer 
Works, 99 S.E. 314, 23 Ga.App. 731. 


43. Shealy v. Wilder, 127 S.E. 805, 
33 Ga.App. 745; Milltown Lumber Go. 
v. Carter, 63 S.H. 270, 5 Ga.App. 344, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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was not in good faith the set-off is not allowable.*4 


Action converted into equitable proceeding. In an 
action of trover, which had been converted into an 
equitable proceeding, it was not error to refuse to 
strike defendant’s answer and to rule out evidence 
introduced in proof of its allegations, on the ground 
that a claim for damages arising from a breach of 
contract could not be allowed in recoupment to 
an action in trover.*® 


If plaintiff elects to take money verdict*® the 
amount of his recovery may be offset by damage 
resulting to defendant by reason of any breach of 
contract by plaintiff which has not been waived.** 


[§ 293] c. Esteppel To Assert Defense. The giv- 
ing of a fortheoming bond in bail trover does not 
estop defendant from setting up the defense that 
plaintiff had ratified his alleged tortious act,** or 
from denying that he was ever in possession of 
the property to recover which the suit was institut- 
ged;*® but one who has made a gift of a chattel 
to another and afterwards regains and holds pos- 
session of it is estopped in an action of trover 
brought by the donee to set up title in a third per- 
son at the time the gift was made.°° 


[§ 294] D. Jurisdiction and Time To Sue—l. Ju- 
risdiction. The fact that the property is in custodia 
legis does not operate to deprive the court of juris- 
diction®! but is matter to be pleaded by way of 
defense.°? 


[§ 295] 2. Time To Sue.®* The rules applicable 
in civil cases generally as to the commencement of 
actions prematurely®* are applicable in actions of 
bail trover.®® 


[§ 296] E..Parties—1. In General. In accord- 
ance with the rules relating to civil actions general- 
ly,°® the action of bail trover should be brought in 
the name of the real plaintiff.°7 The name of. a 
usee as a coplaintiff will be treated as surplusage 
when the other coplaintiff was the owner of the 
goods at the time of their conversion.°* Where 
plaintiff is represented in a contract of sale by an 
agent who retains title in himself as agent until 
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payment of the purchase price, in an action of bail 
trover to recover the property the agent need not 
sue in his own name;°® the action lies in the name 
of the principal.®® It is unnecessary to make both 
parties to a bill of sale parties to bail trover pro- 
ceedings brought by the person to whom the prop- 
erty was conveyed, where the petition alleged that 
one of them was in possession of property and re- 
fused to deliver it to plaintiff.®* 


Joint tort-feasors may properly be joined as par- 
ties defendant.®? 


Incidental relief. Defendant cannot, by an amend- 
ment to his answer equitable in its nature, have 
reformed a written instrument which he relies upon 
to define the character of his possession of the prop- 
erty in controversy, without making the person who 
executed the instrument a party to the ecase.®* 


[§ 297] 2. Intervention. A third person has no 
right to intervene in an action to recover personal 
property for the purpose of asserting equitable 
rights to the property,®* nor ean he assert title to 
property seized in bail trover proceedings under a 
statute permitting third persons to claim property 
levied on by an officer under an execution or other 
process. ®> 


[§ 298] F. Bail Proceeding—1. In General—a. 
Necessity and Purpose. <A bail proceeding is not an 
essential part of a trover case;°° such a proceeding 
constitutes a species of ancillary proceeding in con- 
neetion with the action of trover.®? Plaintiff is not 
compelled to require bail of defendant, but has the 
privilege of making the affidavit provided by the 
statute for that purpose;** but where, after a non- 
suit, plaintiff, having retained possession of the 
property, renews his action of trover, it is improper 
to require bail.® The object of the bail process 
is simply to secure the forthcoming of the property 
to answer in the manner authorized by law, for 
such recovery as may be had, or to get bond and 
personal security instead,7° and the purpose of the 
statute allowing plaintiff to have possession of the 
property pending the suit is to preserve it so as to 
answer the final judgment.71 


63. Holland v. Lawrence, 94 S.E. 


44. Strickland y. Miller, 78 S.E. 48, 
12 Ga.App. 671. 

[a] Rule applied.—Where defend- 
ant in tortious possession of plain- 
tiff’s trees wrongfully extracted crude 
gum therefrom, and manufactured it 
into spirits of turpentine and resin, 


plaintiff is entitled to recover the val- |. 


ue of the manufactured product. 
Strickland v. Miller, 78 S.E. 48, 12 Ga. 
App. 671. 

45. Dyson v. Washington Tele- 
phone Co., 121 S.E. 105, 157 Ga. 67. 

46. See infra § 327. 

47. Ellis v. Hopps, 118 S.B. 583, 30 
Ga.App. 453. 

Measure of damages generally see 
infra § 334. 

48. Lowe v. Rush, 107 S.E. 394, 27 
Ga.App. 82. 

49. Bell v. Ober & Sons Co., 36 S.E. 
904, 111 Ga. 668. 

50. Hartz v. Hartz, 79 S.H. 230, 13 
Ga.App. 401. Y 

51. Coker v. Hison, 
40 Ga.App. 835. ’ 

52. Coker v. HWison, supra. 

Property in custodia legis as sub- 


151 S.E. 682, 


ject to bail trover see supra § 285. 

53. Limitations of actions for re- 
covery of personal property generally 
see Limitations of Actions § 66. 


54. See Actions §§ 396-399. 
55. See case infra this note. 
[a] Suit held not premature.— 


Where a note retaining title to an au- 
tomobile attached to a petition in bail 
trover is due September 1, 1917, suit 


|filed August 20, with service made 


August 23, 1917, against a third party 
and not the original purchaser, is not 
prematurely brought. Gamble v. 
Shingler, 96 S.E. 705, 22 Ga.App. 6038. 

56. See Parties § 69. 

57. Mitchell v. Georgia, etec., R. 
Co., 36 S$.E..971, 111 Ga. 760, 51 LR.A. 
622; Dobbs v. Bell Laundry, 105 S.E. 
53, 25 Ga.App. 734. 

58. McElmurray v. Harris, 43 S.E. 
987, 117 ‘Ga. 919. 


59. Jowers v. Blandy, 58 Ga. 379. 
60. Jowers v. Blandy, supra. 
61. Williams v. Yarbrough, 130 S. 


BE. 361, 34 Ga.App. 500. 


62. Council v. Nunn, 153 S.E. 234, 
41 Ga.App. 407. 


561, 147 Ga. 479. 


64. Delaney v. Sheehan, 75 S.E. 
632, 1388 Ga. 510. 


[a] Reason for rule.—‘To permit 
such a proceeding would create end- 
less confusion. The question of 
whether the plaintiff has a legal right 
to recover in his suit against the de- 
fendant would be lost in the question 
of whether a third person, who was 
neither plaintiff nor defendant, had 
equitable rights against the plaintiff 
or defendant, or both.” Delaney v. 
Sheehan, 75 S.E. 632, 634, 138 Ga. 510. 


65. Central Bank of Oakland, Cal. 
v. Georgia Grocery Co., 48 S.E. 325, 
120 Ga. 883. 


66. Harper v. Jeffers, 78 S.E. 172, 
US'9 Gar s56. 

67. Harper v. Jeffers, supra. 

68. Harper v. Jeffers, supra. 

69. Tinsley v. Block, 25 S.E. 429, 
98 Ga. 243. 


70. Ragan v. Chicago Packins Co., 
21 S.BE. 1438, 93 Ga. 712; Hudson v. 
Goff, 77 Ga. 281. 


71. Mallary Bros. & Co. v. Moon, 
61 S.H. 401, 1380 Ga. 591. 
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[§ 299] b. Construction of Statutes Authorizing 
Proceeding. While the statute authorizing the pro- 
ceeding for bail is not in derogation of common 
law,7? it is in derogation of common right" and 
should be strictly construed;‘* but this does not re- 
quire a literal comphance with the statutory re- 
quirements,**® the courts giving the statutes a rea- 
sonable appheation.*® 


[§ 300] 2. Affidavit—a. Requisites, Validity, and 
Sufficiency. The affidavit prescribed by statute to 
require defendant to give bail in the action of trover 
may be made by plaintiff’s attorney,7’ and affiant 
need not state his reasons for believing that the 
property will be eloigned or moved away.’® The 
affidavit may be made before a notary publie,™® who 
need not attest it under his notarial seal*® or any 
other seal.*+ 


[§ 301] b. Defects and Objections. The fact 
that plaintiff’s affidavit was not sworn to positively, 
but on information and belief of his attorney, 1s 
an amendable defect,’? which is cured by a judg- 
ment in the bail trover case against both principal 
and surety.** 


[§ 302] 3. Bond.** An obligation although not 
literally conforming to the terms of the statute pre- 
seribing it in bail trover actions is sufficient if in 
substantial compliance therewith.*® Thus a bond 
given in the terms of the statute, except that it 1s 
made payable to the sheriff instead of to plaintiff, 
is sufficient to support a judgment against the 
obligors where it was accepted by the sheriff and 
the parties treated it as valid, to the advantage of 
the obligors;8* but a forthcoming bond given for 
both realty and personalty is not such a statutory 
bond as will support a summary judgment*’ al- 
though it may be good as a common-law bond.*® 
A bond is not rendered void by the fact that the 
affidavit provided for by the statute when plaintiff 
requires bail is not sworn to positively.*® By giv- 


defective 


CONVERSION [§§ 299-306 


ing the bond required to be in double the amount 
sworn to by plaintiff as the value of the property, 
defendant does not admit such amount to be the 
value,®? but he thereby admits that he has in his 
possession property answering to the description.®* 


[§ 303] 4. Seizure of Property. It is essential to 
the seizure of property described in the petition in 
a bail trover suit that the levying officer take the 
property in his own possession and assume dominion 
over it.°? 

[§ 304] 5. Defects and Objections. On the trial 
it is not competent for defendant to make an oral 
motion to dismiss the bail proceeding and, in sup- 
port of the motion, to introduce evidence in denial 
of the official character of the person whose attesta- 
tion appears officially to the bail affidavit.°? That 
the clerk attached the original affidavit, instead of 
a copy thereof as required, to the declaration and 
process, is not such a defect as entitles defendant 
to have the bail process dismissed,®* nor is the pro; 
ceeding rendered void by the fact that the copy at- 
tached is incomplete or otherwise defective.®° 


[§ 305] 6. Sale of Property Seized but Not Re- 
plevied.°® Where neither party replevies property 
seized by the sheriff under bail process, and such 
property remains in the hands of the officer and 
is of a perishable nature or liable to deterioration 
from keeping, or there is expense attending its keep- 
ing, it may, under the provisions of the statute, be 
sold;°? and, where plaintiff autherized the sheriff 
to notify defendant of plaintiff’s intention to apply 
for leave to sell the property, this was equivalent 
to a permission for the sheriff to proceed in plain- 
tiff’s name in obtaining such an order.°§ 


[§ 306] G. Pleading—1l. In General. The plead- 
ings will be construed as a whole®® and the general 
common-law rule of strict construction against the 
pleader* applies.? Where a petition alleges owner- 
ship of property in plaintiff, a conversion of it by 


ee to 107, S.E. 397, 27 Ga.App.| Right to elect verdict see infra § 327. 


97. Park Code A e 1 
ae e Annot. (Ga. 1914) § 


statutory 98. Marshall v. Armour Fertilizer 


bonds as common-law obligations gen- 
Knight v. Gaskins, 99 S.E. 634, 


[a] Reason for rule-—‘There is no 
statute which expressly makes the 
proceeding void for such an irregu- 
99 S.H. 


72. Gladden v. Dozier, 71 Ga. 380. 
73. Gladden v. Dozier, supra. ) ; 
74, Gladden vy. Dozier, supra. ss. \ Williams v. Mitchem, supra. 
75. Gladden v. Dozier, supra. Validity of 
76. Gladden v. Dozier, supra. erally see Bonds § 41. 
77. Purdy v. Dunn Machinery Co., 89. 
82 S.H. 888, 142 Ga. 309. 23 Ga.App. 788. 
78. Purdy v. Dunn Machinery Co., 
supra. 
79, Jowers v. Blandy, 58 Ga. 379. ceed y 
80. Jowers v. Blandy, supra. apie cau pets Ss 
81. Jowers v. Blandy, supra. 


g2. Knight v. Gaskins, 99 S.E. 634, 
23 Ga.App. 788. 

83. Knight v. Gaskins, supra. 

84. Liability on bonds and under- 
taking see infra §§ 340-342. 

85. Holmes v. Langston, 36 S.E. 
251, 110 Ga. 861; Wolf v. Kennedy, 18 
Sibson on Gaara. 

86. Ellington v. Conrad & Lee, 113 
S.E. 822, 29 Ga.App. 139. 

87. Williams v. Mitchem, 106 S.H, 
284, 151 Ga. 227 [rev 102 S.E. 870, 25 
Ga.App. 138, and conformed to 107 Ss. 
BE. 397, 27 Ga.App. 80]. 

[a] Reason for rule.—‘‘There is no 
authority of law for bail relatively to 
the realty.’’ Williams v. Mitchem, 
106 S.B. 284, 151 Ga. 227, 235 [rev 102 
S.E. 870, 25 Ga.App. 138, and con- 


[b] Rule applied where the affida- 
vit was to the best of the attorney’s 
“knowledge and belief.” Knight v. 
Gaskins, 99 S.B. 634, 23 Ga.App. 788. 

90. Downs y. Berryman, 100 S.E. 
226, 24 Ga.App. 170. 

Bond as prima facie evidence of val- 
ue see infra § 318. 

91. Farmers’ Alliance Warehouse, 
etc., Co. v. McElhannon, 25 S.B. 558, 98 
Ga. 394. 

92. Battle v. Ricks Lumber Co., 144 
S.E. 919, 38 Ga.App. 621. 


93. Jowers v. Blandy, 58 Ga. 379. 
94. Gladden vy. Dozier, 71 Ga. 380. 
95. Taylor v. Dobson, 15 S.E. 470, 


89 Ga. 361. 
96. Effect of sale on: 
Damages see infra § 336. 


Works, 100 S.E. 766, 24 Ga.App. 402. 


99. Darley v. H. B. Ehrlich & Co., 
122 S.H. 249, 31 Ga.App. 795. 


_[a] Rule applied.—In a trover ac- 
tion to recover two bales of cotton, 
averments in the petition that defend- 
ants were in possession of the cotton 
which was the cotton bargained by 
plaintiff to another on a fixed date for 
which such other had given his drafts 
on a bank in certain amounts, being 
apparently made for the purpose of 
identification and description, do not, 
on general demurrer or motion to dis- 
miss, Show as a matter of law that 
plaintiff, did not have title as alleged 
at the time of the suit. Darley v. H. 
B. Ehrlich & Co., 122 S.H. 249, 31 Ga. 
App. 795. 


1. See Pleading § 105. 


2. Hill v. Fourth Nat. Bank of Ma- 
con, 120 S.E. 1, 156 Ga. 704; Mum- 
ford v. Stribling, 111 S.H. 224, 28 Ga. 
App. 292. 


{a] MIllustration.—A_. petition by a 
married woman for an accounting, a 
recovery of Stock transferred in set- 
tlement of her husband’s debt to de- 
fendant as result of fraudulent 
scheme between defendant and the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
/ 
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defendant, and a measure of damages peculiarly ap- 
propriate to a trover ease, the case will be construed 
to be an action of trover.* Defendant cannot, by spe- 
cial demurrer, compel plaintiff to disclose the evi- 
dence by which he proposes to prove title.* 


[§ 307] 2. Petition’—a. In General. In accord- 
ance with the rules relating to civil actions gen- 
erally,® the petition in bail trover must contain al- 
legations of facts sufficient to state a cause of ac- 
tion.” Neither the petition’ nor an amendment 
thereto® is required to be verified. 


[§ 308] b. Title and Right to Possession. A peti- 
tion which shows the title to the property sued for 
in another person,'® and fails to show that plaintiff 
had any title! or right of possession,!? or that de- 
fendant is not entitled to possession,!* is fatally de- 
fective. An allegation that plaintiff “claims title” 
is, however, sufficient ;1* and an allegation that plain- 
tiff1® or a named third person?® delivered the prop- 
erty to defendant, being merely an aid in descrip- 
tion, does not tend to deny plaintift’s title. 


[§ 309] c. Description and Value of Property— 


CONVERSION [65 C.J.] 165 


(1) Description. In an action of bail trover, the 
petition must describe the goods with such particu- 
larity as will enable the court to seize the chattels 
for which the action is brought, and hold them for 
restitution in the event of final recovery by plain- 
tiff’? and plaintiff is not relieved of the neces- 
sity of so describing the property by the fact that 
he has a right at the trial to elect to take a verdict 
for damages in lieu of the property sued for.t% No 
exact rule can be prescribed as a measure of de- 
seription,!® the particularity of deseription neces- 
sarily varying in degree according to the nature of 
the articles to be described and the circumstances 
which may tend to render this identification per- 
fect,?° and very meager terms of identity may be 
sufficient.2!_ Where the purpose of the action is to 
recover damages for a conversion rather than the 
specific chattels themselves, it has been said that 
the same particularity of description is not essen- 
tial as is requisite in detinue.?? 

[§ 310] (2) Value. Where various articles of 
different kinds are sued for, the value of each should 


{ 


husband, and cancelation of pat Sone 25 Ga.App. 25. oe eee Soiph as sate) of mem- 
veyance, when construed against her, Tig t Vi ; .E. 692,17] bership in New Orleans Cotton Ex- 
has been held to be one to eevee Elayee ie SON HTS : ie Rhee’ 4 me 54 S.E. 
personal property on the ground o 97, a. 825. 5) Diamond ring. 
conversion. Hill v. Fourth Nat. Bank|,_12; Monk v. Jackson, 102 S.E. 382.| stailworth v. Hertz, 117 S.E. 467, 30 


25 Ga.App. 25; 


Carter v. Vinson, 87 


Ga.App.113. (6) Dry goods. Pepper 


of Macon, 120 S.E. 1, 156 Ga. 704. 


3. Comer vy. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820; Alexan- 
oy v. Dean, 116 S.E. 643, 29 Ga.App. 
722. 


4 Sparta Bank v. 
1061, 1 Ga.App. 771. 


5. Construction of petition see su- 
pra § 306. 

6. See Pleading § 140. 

7. See cases infra this note. 

[a] Petition held sufficient as 
against: CL} General demurrer. 
Phelan v. Vestner, 54 S.E. 697, 125 Ga. 
825; Broughton v. Winn, 60 Ga. 486; 
Columbus v. Howard, 6 Ga. 213; Coun- 
cil v. Nunn, 153 S.E. 234, 41 Ga.App. 
407; Jones v. Greenway, 145 S.E. 892, 
39 Ga.App. 16; American Ry. Express 
Co. v. Willis, 111 S.E. 580, 27 Ga.App. 
430; Harrell v. Attaway, 89 S.E. 347, 
18 Ga.App. 269; Sparta Bank v. Butts, 
57 S.E. 1061, 1 Ga.App. 771. (2) Spe- 
cial demurrer. Phelan v. Vestner, 54 
S.E. 697, 125 Ga. 825; Jones v. Green- 
way, 145 S.E. 892, 39 Ga.App. 16. (3) 
Oral motion to dismiss. Darley v. 
H. B. Ehriich & Co., 122 S:E. 249, 31 
Ga.App. 795. (4) Demurrer on the 
ground that it did not set forth the 
place of plaintiff's residence. Van 
Dyke’ v. White Co., 127 S.E. 617, 33 
Ga.App. 627. (5) Demurrers on the 
grounds that they did not state suffi- 
cient facts, that there was no allega- 
tion of the value of the property, that 
it did not set out the manner and form 
in which defendant obtained posses- 
sion and the basis of petitioner’s claim 
of title, that petitioner’s claim of title 
was based on a retainer of title con- 
tract of sale and a copy was not set 
out or the terms expressed, and no 
offer was made to reimburse defend- 
ant for amounts paid, or that it did 
not appear that there had been any 
service of process. Fowler v. Over- 
land Rome Co., 105 S.B. 615, 26 Ga. 
App. 27. 

8. Farmers’ Alliance Warehouse, 
ete., Co. v. McElhannon, 25 S.E. 558, 
98 Ga. 394. 


9. Farmers’ Alliance Warehouse, 
etc., Co. v. McElhannon, supra. 


10. Monk v. Jackson, 102 S.E. 382, 


Butts, 57 S.E. 


S.E. 692, 17 Ga.App. 469. 
13.. Carter v. Vinson, supra. 


14. Land v. Pikes Peak Lumber 
Co., 132 S.E. 644, 35 Ga.App. 159; Van 
Dyke v. White Co., 127 S.E. 617, 33 Ga. 
App. 627. 


15. Phelan v. Vestner, 54 S.E. 897, 
125 Ga. 825. 


16. Sparta Bank y. Butts, 57 S.E. 
1061, 1-Ga.App: TV71. 


17. McLennon vy. Livingston, 33 S. 
E. 974, 108 Ga. 342; Cooke v. Bryant, 
30 S.E. 435, 103 Ga. 727; McElhanan 
v. Farmers’ Alliance, ete., Co., 22 S.E. 
686, 95 Ga. 670; Turner v. Plottel, 166 
S.E. 31, 45 Ga.App. 621; Teal v. Equi- 
table Loan Co., 159 S.E. 904, 43 Ga. 
App. 673; Adkins v. Salmon, 123 S.E. 
730, 32 Ga.App. 459; Mumford v. 
Stribling, 111 S.E. 224, 28 Ga.App. 292; 
Sparks v. Fort, 108 S.E. 244, 27 Ga. 
App. 349; Gatlin v. Ed Matthews & 
Co., 85 S.E. 953, 16 Ga.App. 645; Col- 
lins v. West, 63 S.E. 540, 5 Ga.App. 
429. And see cases infra this note. 


“The petition must definitely iden- 
tify the property by a particular de- 
scription, or by a general description 
coupled with such additional allega- 
tions as to the time and place or man- 
ner of the taking or conversion as 
plainly to isolate the thing sued for 
from the general class to which it be- 
longs.’”’ Collins v. West, supra [quot 
Mumford y. Stribling, supra; Sparks 
v. Fort, supra]. 


[a] “The test of the sufficiency of 
such a declaration is, and should be, 
is the description of the chattels sued 
for so definite and distinct as to en- 
able the court to seize them for resti- 
tution to the owner?” McElhanan vy. 
Farmers’ Alliance Warehouse, etce., 
Co., 22 S.H. 686, 687, 95 Ga. 670 [quot 
McLennan vy. Livingston, 33 S.E. 974, 
108 Ga. 342]. 


[b] Description held sufficient in 
suit to recover: (1) ‘Assortment of 
raincoats.” Turner v. Plottel, 166 S. 
E. 31, 45 Ga.App. 621. (2) Automo- 
bile. Gamble v. Shingler, 96 S.E. 705, 
22 Ga.App. 608. (3) Baled cotton. 
E. P. Redd & Co. v. W. A. Lathem & 
Sons, 110 S.E. 322, 28 Ga.App. 64; 
Sparta Bank v. Butts, 57 S.E. 1061, 1 


v. James, 67 S.E. 218, 7 Ga.App. 518. 


(7) Horses. Beaty v. Sears, 64 S.E. 
321, 132 Ga. 516. (8) Household 
goods. Williams v. Yarbrough, 130 
S.E. 361, 34 Ga.App. 500. (9) Logs. 


Stipe v. Willingham, 143 S.E.. 614, 38 
Ga.App. 244. (10) Machinery used in 
the manufacture of ice. Blakely Ar- 
tesian Ice Co. v. Clarke, 79 S.E. 526, 
13 Ga.App. 574. (11) Mare. Adkins 
v. Salmon, 123 S.E. 730, 32 Ga.App. 
459. (12) Money. Farmers’ Alliance 
Warehouse, ete., Co. v. McElhannon, 
25°>S.B7 558,98) Ga. 394; “Harriss v. 
Hines, 133 S.E. 294, 35 Ga.App. 414. 
(13) Stock share. Phelan v. Vestner, 


54 S.E. 697,125 Ga. 825. (14) Tim- 
ber and logs. Leitner vy. Strickland, 
15 S.E. 469, 89 Ga. 363. (15) Water- 


melon. Harper v. Richards, 47 S.E. 


899, 120 Ga. 379. 


[c] Description held insufficient in 
suit to recover: (1) ‘About 2.500 
stalks of sugar cane.” Spikes v. Sas- 


nett, 91 S.E. 789, 19 Ga.App. 479. (2) 
Corn in the shock. Collins v. West, 
63 S.E. 540, 5 Ga.App. 429. (38) Cot- 
ton. Mumford v. Stribling, 111 S.E. 
224, 28 Ga.App. 292. (4) Money. 
Harper v. Jeffers, 78 S.E. 172, 139 Ga. 
756; McLennan vy. Livingston, 33 S. 
BE. 974, 108 Ga. 342; McElIhanan v. 
Farmers’ Alliance Warehouse, etc., 
Co., 22 S.E. 686, 95 Ga. 670; Sparks & 
Hudson v. Fort, 108 S.B. 244, 27 Ga. 
App. 849; Gaskins v. Gaskins, 79 S. 
E. 488, 13 Ga.App. 583. (5) Pigs and 
gilts. Rackley v. Burgess, 145 S.E. 
907, 39 Ga.App. 15. 


18. McLennan v. Livingston, 33 S. 
E. 974, 108 Ga. 342. 


19. Pepper v. James, 67 S.E. 218, 7 
Ga.App. 518. 


20. Pepper v. James, supra. 


21. Charles v. Valdosta Foundry, 
etc., Co., 62 S.E. 498, 4 Ga.App. 733. 


[a] Reason for rule.—Parol evi- 
dence is admissible under general 
words of description to identify the 
property. Charles v. Valdosta Foun- 
ary, etc., Co., 62 S.E. 493, 4 Ga.App. 


22. Gatlin v. Matthews & Co., 85 
S.E. 9538. 16 Ga.App. 645. 
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be alleged,?* or at least the aggregate value of all.?* 
Where the petition describes specifically each article 
of property sought to be recovered, a statement of 
the aggregate value of all the articles is sufficient, 
without a statement of the value of each article.*° 


[§ 311] d. Demand and Refusal.2* Where the 
petition in an action of trover does not otherwise 
allege an actual or constructive conversion, an alle- 
gation of demand and refusal is necessary;7* but 
where the petition alleges that defendant is in pos- 
session of the property sued for, and it does not 
appear that he lawfully acquired the possession, it 
is not necessary to allege that plaintiff before the suit 
was brought demanded possession of defendant, and 
that he refused to comply.?® So, where defendant is 
in possession at the time suit is entered and does 
not disclaim title to the property, the petition need 
not allege a demand before suit brought.”° 


[§ 312] e. Damages. Where there is no specific 
ad damnum clause in the petition in an action of 
trover, and the only prayer is‘for process, the amount 
of damages asked for will be construed to be the 
alleged value of the property sued for.*° 


[§ 313] 3. Answer. An amended answer in trover, 
alleging merely that defendant is ready and willing 
to surrender the property, and thereby tenders it 
to plaintiff, sets forth no defense, but, in view of 
other allegations that no demand was ever made on 
him for such property and that he has never refused 
to surrender it, and has not converted it, is defec- 
tive only as omitting to disclaim title. 


Consent rule prescribed by statute in actions of 
ejectment®? has no application to proceedings in 
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bail trover.** 

[§ 314] 4. Amendment. The pleadings in an ac- 
tion of trover may be amended at any stage there- 
of.** Thus the petition may be amended so as to 
allege the separate value of each article sued for 
where the original petition alleges merely the ag- 
gregate value®® or to describe the property more 
specifically.2& An amendment, to the petition more 
clearly specifying the article sought will not be de- 
nied on the ground that the surety’s liability will be 
affected where judgment in excess of the penal sum 
of the bond is not being sought and the principals 
of the surety are vigorously defending the suit.*7 
The answer may be amended where defendant ad- 
mits possession and claims title in himself to show 
the interest actually claimed ;**8 and defendant’s ten- 
der, after the first term, of the property sued for 
to limit plaintiff’s recovery to such property*® may 
be made by amendment‘? if made prior to an elec- 
tion by plaintiff to take a money verdict.*+ An 
amendment seeking to set up a previous oral ten- 
der,*2 or one seeking to plead a present tender but 
making no present disclaimer of title,*? is defective. 


Service. Amendments to the petition need not be 
served on defendant.*4 


[§ 315] 5. Issues, Proof, and Variance—a. In 
General. The sole issue in the trial of an action of 
trover is that of title to the property in dispute*® and 
not of debt,*® and the fact that plaintiff may elect 
to take a money verdict in lieu of the specific per- 
sonalty claimed** can in no event alter that issue.*® 
A general denial of the allegations of the peti- 
tion presents an issue as to the amount of plain- 
tiff’s damages,*® and evidence tending to prove the 


23. Gatlin v. Ed. Matthews & Co., 
85 S.E. 953, 16 Ga.App. 645. 


24. Gatlin v. Ed. Matthews & Co., 
supra. 

[a] Reason for rule is ‘not only to 
show jurisdiction in the court, where 
the jurisdictional amount is limited, 
but also to inform the defendant if it 
be necessary to present evidence to fix 
the proper amount of a recovery in 
case the plaintiff should elect to take 
a money verdict for the highest 
proved value of the property.”  Gat- 
lin v. Ed. Matthews & Co., 85 S.E. 853, 
16 Ga.App. 645. 

25. McCord v. Hill, 73 S.B. 559, 10 
Ga.App.: 254. 

26. Demand and refusal as condi- 
tion precedent to bringing suit gen- 
erally see supra § 289. 

27. Atlantic Coast Line R. Co. v. 
McRee, 76 S.E. 1057, 12 Ga.App. 137. 

23. Vaughn v. Wright, 78 S.E. 123, 
139 Ga. 736, 45 L.R.A.N.S. 785, Ann. 
Cas.1914B 821. 

29. Pearson v. Jones, 89 S.E. 536, 
18 Ga.App. 448. 

30. Southern Timber Co. yv. Bland, 
124 S.EB. 359, 82 Ga.App. 658; Williams 
v. C. C. Baggs Auto Co., 122 S.E. 805, 
82 Ga. App. 253; Pitts, etc.,Co. v. Bank 
of Shiloh, 92 S.H. 775, 20 Ga.App. 143. 

“A petition in a suit in trover im- 
pliedly alleges the plaintiff's damages 
in the amount of the value of the 
property sued for.’ Southern Tim- 
ber Co. v. Bland, supra. 

81. Securities Trust Co. v. Mar- 
shall, 118 S.E. 478, 30 Ga.App. 379. 


32. See Park Code Annot. (Ga. 
1914) § 5585. 


33. Horn vy. Towson, 135 S.E. 487, 
UGBmGarmions 


34. Pearson v. Jones, 89 S.E. 536, 
18 Ga.App. 448. 


35. Charles vy. Valdosta Foundry, 
ete,,.Co.7 62) S.H. 493, 4. GavApp. 7383; 


36. Jones y. Greenway, 145 S.E. 
892, 39 Ga.App. 16. See Hogans v. 
Dixon, 31 S.E. 422, 105 Ga. 171 (sum- 
mons in justice’s court may be so 
amended). 


37. Witt v. Nesar, 89 S.E. 747, 145 
Ga. 674. 


38. Ryan v. Richardson, 143 S.B. 
781, 38 Ga.App. 274. 


39. See infra § 327. 


40. Carpenter v. Bankers’ Health 
Grlifevinss ‘Coy 141) SRN 82 eoninGa. 
App. 642; Downs Motor Co. v. Col- 
bert, 130 S.H. 592, 84 Ga.App. 542; Se- 
curities Trust Co. v. Marshall, 118 S. 
BE. 478, 30 Ga.App. 379; Woodruff Ma- 
chinery Mfg. Co. v. Griffin, 87 S.E. 
808, 17 Ga.App. 529. 


41. Carpenter vy. Bankers’ Health, 
etc., Ins. Co., 141 S.E. 327, 37. Ga.App. 
642; Downs Motor Co. y. Colbert, 130 
S.E. 592, 84 Ga.App, 542. 


{a] Rule applied.—Where defend- 
ant’s amendment tendering the prop- 
erty was made prior to any attempted 
election by plaintiff to take a money 
verdict, the court did not err in al- 
lowing it. Carpenter v. Bankers’ 
Health, ete, Ins. Co., 141 S/H. 327; 37 
Ga.App. 642. 


42. Downs Motor Co. y. Colbert, 
130 S.E. 592,34 Ga.App. 542. 


43. Downs Motor Co. vy. Colbert, 


supra. 


44. Pearson v. Jones, 89 S.E. 536, 
18 Ga.App. 448. 


45. Citizens’ Bank v. Mullis, 131 
S.E. 44, 161 Ga. 371 [answer to certi- 
fied question conformed to 131 S.E. 
923, 35 Ga.App. 12]; Barry v. Jack- 
son, 41 S.E. 698, 115 Ga. 196, 90 Am. 
S.R. 102; Campbell v. Trunnell, 67 
Ga. 518; Caswell v. Vanderbilt, 132 
S.E. 123, 35 Ga.App. 34; Whelchel v. 
Roark s119 SH. 451630 Gar Apps woe 
Watts v. Wight Inv. Co., 103 S.E. 184, 
25 Ga.App. 291; Barfield Music House 
v. Harris, 92 S.H. 402, 20 Ga.App. 42; 
Birmingham Fertilizer Co. v. Cox, 73 
S.E. 1090, 10 Ga.App. 699, 28 Am. 
Bankr. 934. 


Nature and purpose of bail trover 


generally see supra § 284. 2 


46. Citizens’ Bank v. Mullis, 131 
S.H. 44, 161 Ga. 371 [answer to certi- 
fied question conformed to 131 S.B. 
923, 35 Ga.App. 12]; Caswell v. Van- 
derbilt, 182 S.H. 123, 35 Ga.App. 34; 
Watts v. Wight Inv. Co., 103 S.E. 184, 
25 Ga.App. 291; Birmingham Fertili- 
zer Co. v. Cox, 73 S.E. 1090, 10 Ga.App. 
699, 28 Am.Bankr. 934. 


47. See infra § 327. 


48. Citizens’ Bank v. Mullis, 131 
S.BE. 44, 161 Ga. 371 [answer to certi- 
fied question conformed to 131 S.E. 
923, 85 Ga.App. 12]; Berry v. Jack- 
son, 41 S.B. 698, 115 Ga. 196, 90 Am. 
S.R. 102; Campbell v. Trunnell, 67 
Ga. 518; Caswell v. Vanderbilt, 132 
S.E.' 123, 85 Ga.App. 34. 


49. Southern Timber Co. v. Bland, 
124 S.E. 359, 32 Ga.App. 658. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Lae 


§§ 315-318] TROVER AND 


amount of the damages is admissible thereunder.®° 
It is unnecessary to prove conversion in an action 
in trover, where defendant is in possession of the 
property®* and in his answer denies the averments 
of plaintiffs title;®? nor is it necessary that the 
possession be defendant’s own, but it is sufficient if 
he holds it as agent of another.®* 


Demand and refusal°* are necessary only as evi- 


dence of conversion®® and need not be proved where 


the conversion is otherwise shown,®® or the neces- 
sity of proving a conversion is dispensed with5? as 
where defendant in his answer admits possession 
in himself and denies plaintiff’s averments of title.®§ 


Value. Although if plaintiff elects to take a mon- 
ey verdict proof of the value of the property is neces- 
sary,°® where a suit is brought for property and 
not for its value, but the value is alleged in the 
declaration, it need not be proved.®°® 


[§ 316] b. Conformity of Pleadings and Proof. 
In accordance with the rules pertaining to civil ac- 
tions generally,*! evidence not within the issues 
joined in an action of trover is not admissible.*? 
Thus, where the pleading does not raise the ques- 
tion, evidence that a bill of sale relied on to show 
title in plaintiff is without consideration is prop- 
erly excluded;** and, if defendant has failed to file 
an issuable defense, he cannot contest plaintiffs 
title or right of possession®* and is restricted in his 
cross-examination of witnesses to an inquiry as to 
the value of the property.°® But defendant has the 
right to attack an instrument by which plaintiff seeks 
50. Southern Timber Co. v. Bland, 
supra. 


51. Mercier v. Mercier, 43 Ga. 323. 


Durham, 84 S.E. 
Hicks v. Moyer, 


116 S.E. 43, 29 Ga.App. 
165, 15' Ga.App. 678; 
Toe See O Ame Oe Crate 
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to prove title, and show that it is void, without fil- 
ing a plea to that effect.°° Proof that title is in 
defendant is admissible under a plea denying title 
in plaintiff;°7 and where defendant denies owner- 
ship in plaintiffs, and alleges a sale by him to plain- 
tiffs on conditions never fulfilled, and it appears that 
plaintiffs had received possession, and defendant had 
wrongfully retaken possession, it is proper to per- 
mit plaintiffs to show the tender of the cash pay- 
ments and notes, and their right to the property, 
without any formal pleading of a tender.*® Although 
no claim for hire is made in the petition, evidence of 
the value of the property therefor is admissible when, 
in defense to an action for the recovery of goods 
sold by plaintiff to defendant under a contract re- 
serving title until payment of the purchase price, the 


latter set up payment of a part of such price and 


claimed that the former was not entitled to recover 
the property without returning the amount paid.®® 


[§ 317] c. Variance. In accordance with the rules 
applicable in civil actions generally,?° an immaterial 
variance between the pleadings and proof in an ac- 
tion of bail trover is harmless.74 Thus, although 
plaintiff in his petition alleges that the property 
sued for is in defendant’s possession, a verdict for 
plaintiff will not be set aside on the ground that 
plaintiff has failed to prove possession in him;7? 
but plaintiff cannot recover where he relies on his 
title, and his evidence shows that a paramount out- 
standing title to the property is in a third person.*? 


[§ 318] H. Evidence—1. Presumptions and Bur-. 
den of Proof. In accordance with the general rule 


[a] Reason for rule.—‘He has 
failed to file any plea which denies 
the plaintiff’s title or right of pos- 
session.”’ 85 S.E. 


538; Young v. 


-Marshall, 


52. Coley v. Dortch, 77 S.E. 77, 139 
Ga. 239; Wilcox v. Citizens’ Banking 
Coy 120. S:E. 433, 31 Ga.App. . 202; 
Whelchel v. Roark, 119 S.E. 451, 31 
Ga.App. 75; Securities Trust Co. v. 
Marshall, 118 S.E. 478, 30 Ga.App. 379. 


53. Coley v. Dortch, 77 S.E. 77, 139 
Ga. 239. 


Agency as defense see supra § 291. 

54. Demand as condition precedent 
to bringing suit see supra § 289. 

55. Merchants’, etc., Transp. Co. v. 
Moore, 52 S.E. 802, 124 Ga. 482; Miller 
v. Wilson, 25 S.E. 578, 98 Ga. 567, 58 
Am.S.R. 319; Seago v. Pomeroy, 46 
Ga. 227; Robinson v. McDonald, 2 Ga. 
116; Herndon vy. Chamberlin, 125 S.E. 
780, 33 Ga.App. 253; Wilcox v. Citi- 
zens’ Banking Co., 120 S.E. 433, 31 Ga. 
App. 202; Securities Mrust Cot wae 
118 S.E. 478, 30 Ga.App. 
3195 Beasley v. Central of Georgia R. 
Co., 116 S.E. 227, 29 Ga.App. 584; Cox 
v. Fairbanks Co., 116 S.H. 43, 29 Ga. 
App. 538; Young v. Durham, 84 S.E. 
TN SNS Ga. App. 678; Hicks v. Moyer, 
13 S.B. TDA, ELO Ga. App. 488; Thomp- 
son v. Carter, 65 S.E. 599, 6 Ga.App. 
606. 


56. Merchants’, ete., Transp. Co. v. 
Moore, 52 S.E. 802, 124 Ga. 482; Seago 
v. Pomeroy, 46 Ga. 227; Robinson v. 
McDonald; 2 Ga. 116; Council v. 
Nunn, 153 S.E. 234, 41 Ga.App. 407; 
Herndon y. Chamberlin, 125 S.E. 780, 
33 Ga.App. 253; Wilcox v. Citizens’ 
Banking Co., 120 S.E. 433, 31 Ga.App. 
202; Ellis, McKinnon & Brown vy. 
Hopps, 118 S.E. 583, 30 Ga.App. 453; 
Securities Trust Co. v. Marshall, 118 
S.E. 478, 30 Ga.App. 379; Beasley Vv. 
Central of Georgia R. Co., 116 S.E. 227, 
29 Ga.App. 584; Cox v. Fairbanks Co., 


App. 488; Thompson vy. Carter, 65 S.E. 
599, 6 Ga.App. 606. 


[a] Inferential evidence as to de- 
fendant’s possession when the suit 
was instituted, in connection with de- 
nial in the original answer of plain- 
tiff’s title, is sufficient prima facie to 
render proof of formal demand un- 
necessary, it being presumed that 
such possession had not changed. Se- 
curities Trust Co. v. Marshall, 118 S. 
E. 478, 30 Ga.App. 379. 


57. Ellis, McKinnon & Brown v. 
Hopps, 118 S.B. 588, 30 Ga.App. 453. 


58. Ocean S. S. Co.+v. Southern 
States Naval Stores Co., 89 S.E. 838, 
145 Ga. 798; Moore v. Ramsey & Leg- 
wen, 86 S.E. 219, 144 Ga. 118; Scar- 
boro v. Goethe, 45 S.H. 413, 118 Ga. 
543; Grant v. Miller, 33 S.E. 671, 107 
Ga. 804; Muse v. Wright, 30 S.BE. 662, 
103 Ga. 783; Anchor Duck Mills v. 
Harp, 150 S.H. 572, 40 Ga.App. 563; 
Herndon v. Chamberlin, 125 S.E. 780, 
33 Ga.App. 253;. Wilcox v. Citizens’ 
Banking Co., 120 S.E. 433, 31 Ga.App. 
oes Whelchel v. Roark, 119 S.E. 
451, 31 Ga.App. 75; Smith v. Com- 
mercial Credit Co., 111 S.E. 821, 28 Ga. 


App. 403; Collins v. Hilton, 108 S.E. 
824, 27 Ga.App. 439. 

59. See infra § 326. 

60. White v. White, 71 Ga. 670; 


Young v. Durham, 84 S.H. 165, 15 Ga. 
App. 678. 

61. See Pleading § 1167. 

62. See cases infra notes 63-65. 

63. Butler v. Johnson, 87 S.E. 809, 
17 Ga. App. 533) 


64. Bowman vy. Winn, 85 S.B. 787, 
16 Ga.App. 546. 


Bowman vy. Winn, 
787, 16 Ga.App. 546. 

65. Bowman v. Winn, 85 S.E. 78 
16 Ga.App. 546. 

66. Jaques v. Stewart, 6 S.E. 815, 
81 Ga. 81; Citizens’ Bank of Valdosta 
v. Peeples, 74 S.E. 303, 10 Ga.App. 
703. 


Forgery.—A note purporting 
to be executed by defendant, upon 
which plaintiff bases his title, may 
be attacked as a forgery by defendant 
although he has not filed a plea of non 
est factum. Citizens’ Bank of Val- 
dosta v. Peeples, 74 S.E. 303, 10 Ga. 
App. 703. 


67. Bridges v. Shirling, 
862, 26 Ga.App. 279. 


68. Langdale v. J. H. Bowden Co., 
deo. Ey LiveeLso Gaon. 


69. Commercial Pub. Co. v. Camp- 
bell Printing-Press, ete., Co., 36 S.E. 
756, 111 Ga. 388. 

70. See Pleading § 1188. 

71. See case infra this section. 

72. Wilkin v. Boykin, 56 Ga. 45; 
Woodbury v. Atlanta Dental Supply 
Co., 1387 S.E. 302, 36 Ga.App. 548. 


[a] Reason. for rule.—‘In a suit in 
trover, a conversion of the property 
sued for may be shown although the 
property be not in the possession of 
the defendant at the time of the filing 
of the suit.” Woodbury v. Atlanta 
Dental Supply Co., 137 S.E. 302, 36 Ga. 
App. 548. 

73. Adams v. Morris, 151 S.E. 59, 
40 Ga.App. 598; peels v. Wilson, 91 
S.B. 515, 19 Ga. App:393 

Titlo in defendant or ee person 
as defense see supra § 29 


[a] 


105 S.E. 


168 [65 C.J.] 


that the burden of proof is on the party who has 
the affirmative of the issue as determined by the 
pleadings,’* plaintiff in an action of bail trover has 
the burden of showing that he is entitled to recover,*® 
as where both plaintiff and defendant claim title and 
defendant files no affirmative plea.7® The burden 
is on plaintiff to show title in himself,*7? and he es- 
tablishes a prima facie case by proving a bill of 
sale from one in possession claiming title,** which 
defendant may rebut by showing his possession 
subsequent to that of plaintiff’s vendor.‘® When 
plaintiff elects to take a money judgment he must 
show the value of the property.8° The burden of 
showing the true value of the property shifts to de- 
fendant where, by his wrongful conversion, he has 
put it beyond the power of plaintiff to prove such 
value.§1 If defendant claims a reduction of the 
damages by reason of the fact that he has enhanced 
the value of the article innocently converted,*? the 
burden is on him to show the facts necessary to the 
establishment of this defense,®* including proof as 
to the value that has been added to the property.®* 
The value of the property as set out in plaintiff’s 
affidavit for bail’® or the agreed price, as stated in 


TROVER AND CONVERSION 


[§§ 318-319 


a contract of sale between the parties, of the prop- 
erty in suit,8® is prima facie evidence of the actual 
value thereof; but the bond given by defendant is 
not,’7 and, as against one not a party to the con- 
tract, the amount stated in a contract of purchase 
is of no such evidentiary value.*® It will be pre- 
sumed that a father, instead of his unmarried son 
who lives with him, is the owner of chattels on the 
premises.°®® 


[§ 319] 2. Admissibility. The rules relating to 
admissibility of evidence in civil actions generally?°® 
are applicable in an action of bail trover.®1 Accord- 
ingly, evidence is admissible to prove®? or disprove? 
plaintiff’s title; to prove title in defendant;°* to 
prove®® or disprove®® defendant’s possession of the 
particular property sued for; to prove that defend- 
ant has settled or accounted for the goods convert- 
ed;°7 to disprove conversion by defendant;?* to 
prove the market value of the property on the date 
when it was converted;9® to mitigate the dam- 
ages;t or to prove prosecution of defendants for 
the felony.?, Evidence which does not in some de- 
gree sustain or defeat one or more of the issues 


74. See Evidence § 14. 

75, Hawkins v. Davie, 71 S.E. 873, 
136 Ga. 550; McLean v. Hattan, 56 S. 
Ei) 643; £275 Ga 579) Anderson } Vv. 
Baker, 60 Ga. 599; Herrington Vv. 
Sears, Roebuck & Co., 142 S.E. 181, 37 
Ga.App. 795. 

fa] MTilustration.—Plaintiff, claim- 
ing under a contract whereby defend- 
ant was to make monthly payments 
until property in suit was paid for, 
has the burden of showing the price 
to be paid and that the entire amount 
has not been paid. Herrington v. 
Sears, Roebuck & Co., 142 S.E. 181, 
387 Ga.App. 795. 

76 Hawkins v. Davie, 71 S.E. 873, 
136 Ga. 550. 

77. Union Salt Co. v. Boone, 95 S. 
BE. 319, 22 Ga.App. 10. 


78. Jobson v. Masters, 122 S.B. 724, 


32 Ga.App. 60; Farmers’ Bank v. 
Powell, 113 S.E. 818, 29 Ga.App. 100. 
79. Farmers’ Bank vv. Powell, 
supra. 
80. Hudson vy. Gunn, 92 S.E. 546, 


20 Ga.App. 95. 

81. W. W. Gordon & Co. v. Atlantic 
Coast Line R. Co., 66 S.E. 988, 7 Ga. 
App. 354. 

82. See supra § 292. 

83. Shealy v. Wilder, 127 S.E. 805, 
33 Ga.App. 745; Milltown Lumber Co. 
v. Carter, 63 S.E. 270, 5 Ga.App. 344. 

84. Milltown Lumber Co. v. Carter, 
63 S.E. 270, 5 Ga.App. 344. 

85. Smith v. Adams, 5 S.E. 242, 79 
Ga. 812; Trammell y. Georgia En- 
gineering, etc., Co., 69 S.E. 921, 8 Ga. 
App. 501. ; 

e6. Wilson vy. Owen, 91 S.E. 233, 19 
Ga.App. 159; Moore v. Furstenwerth- 
Uhl Jewelry Co., 87 S.E. 1097, 17 Ga. 
App. 669; Elder v. Woodruff Hard- 
ware & Mfg. Co., 85 S.E. 268, 16 Ga. 
App. 255; Young v. Durham, 84 S.f. 
165, 15 Ga.App. 678; Elder v. Wood- 
ruff Hardware & Mfg. Co., 71 S.E. 806, 
‘9 Ga.App. 484. 

87. Downs vy. Berryman, 
226, 24 Ga.App. 170. 


eg. Gamble v. Shingler, 96 S.E. 705, 
22 Ga.App. 608; Lott v. Banks, 94 S.B. 
322, 21 Ga.App. 246; Elder v. Wood- 
ruff Hardware & Mfg. Co., 85 S.H. 268, 


100 S.E. 


16 Ga.App. 255; Elder v. Woodruff 
Hardware & Mfg. Co., 71 S.E. 806, 9 
Ga.App. 484. 


89. Reid v. Butt, 25 Ga. 28. 

90. See Evidence §§ 89-1729. 

91. See cases infra this section. 
[a] Execution of mortgage.—It is 


error to admit in evidence a mortgage 
the execution of which has not been 
properly proved. Pepper y. James, 67 
S.E. 218, 7 Ga.App. 518. 

92. Dickinson v. Solomons, 26 Ga. 
694; Terrell v. McKinney, 26 Ga. 447; 
Everroad v. Dickson Planing Mill Co., 
106 S.E. 193, 26 Ga.App. 329. 

[a] Adjudication of bankruptcy 
court.—(1) Where plaintiff in bail 
trover would have title, but for a sale 
to one from whom defendant claims 
title, he may show an adjudication in 
the bankruptcy court avoiding the 
sale and reéstablishing his title in a 
proceeding between him and his ven- 
dee (Everroad v. Dickson Planing 
Mall Cor 106) Sib. 2193)5 (2) pand= he 
may do this without showing that de- 
fendant was a party thereto, when the 
evidence fails to warrant the infer- 
ence that defendant acquired any 
title (Hverroad v. Dickson Planing 
Mill Co., supra). 

[b] ‘Will does not prove title in the 
testator, but is admissible as proof 
that whatever title he had passed to 
plaintiff, a legatee. Terrell v. McKin- 
ney, 26 Ga. 447. 


93. Jaques v. Stewart, 6 S.E. 815, 
81 Ga. 81; Citizens’ Bank of Valdosta 
v. Peeples, 74 S.E. 303, 10 Ga.App. 
703. But see Ross v. McDuffie, 16 S.E. 
648, 91 Ga. 120 (holding such evidence 
inadmissible under the pleadings). 

[a] Usury.—Defendant, in order to 
disprove plaintiff's title, may show 
that the latter obtained the property 
in controversy by usurious contract. 
sadues v. Stewart, 6 S.E. 815, 81 Ga. 

aL 


94. Byrne v. Attaway, 44 Ga. 302. 


95. Burgsteiner v. Street-Overland 
Co., 117 S.E. 268, 30 Ga.App. 140. 


[a] Bond in possessory warrant.— 
A bond under which possession was 
obtained in a suit on a possessory 
warrant is admissible. Burgsteiner vy. 
Street-Overland Co., 117 S.E. 268, 30 


Ga.App. 140. 

96. Ayash v. Georgia Show Case 
Co., 87 S.E. 689, 17 Ga.App. 467; Mc- 
seid v. Hill, 73 S.E. 559, 10 Ga.App. 
54. 


[a] For example (1) evidence that 
the goods shipped under contract were 
not the same as those bought by de- 
fendant. Ayash v. Georgia Show Case 
Co., 87 S.E. 689, 17 Ga.App. 467. (2) 
In bail trover for cattle transferred 
by defendant to plaintiff as security 
for a note, evidence that the cattle 
had died before suit (McCord vy. Hill, 
73 S.H. 559, 10 Ga.App. 254), (3) even 
though defendant agreed that, if the 
note was not paid at maturity, plain- 
tiff could sue for the recovery of the 
property by bail trover or otherwise 
(McCord v. Hill, supra). 


97. Bell v. G. Ober, etc., Co., 23 -S: 
E. 7, 96 Ga. 214. 


98. Brooke v. Lowe, 50 S.E. 146, 
122 Ga. 358; McCord v. Hill, 73 S.E. 
559, 10 Ga.App. 254. 

[a] Thus, where cattle sought to 
be recovered in bail trover were trans- 
ferred to plaintiff by defendant as se- 
curity for the payment of a promis- 
sory note, evidence that before the 
note matured, and before any demand 
was made for their delivery, the cat- 
tle had died, and that this was known 
to plaintiff when he brought the suit, 
was competent to disprove conversion 
by defendant. McCord v. Hill, 73 S.E. 
559, 10 Ga.App. 254. 


[b] Evidence of defendant’s good 
faith is admissible when material as 
to whether his act constituted a con- 
version. Brooke v. Lowe, 50 S.E. 146, 
122 Ga. 358. 


99. Henry Cotton Mills v. Shoenig, 
127 S.E. 238, 33 Ga.App. 467. 


1. Bigelow v. Young, 30 Ga. 121; 
Spiers v. Hubbard, 78 S.E. 136, 12 Ga. 
App. 676. 


2. Broughton v. Winn, 60 Ga. 486. 
[a] Indictment against defendants 


is admissible to prove prosecution. 
Broughton v. Winn, 60 Ga. 487 


[b] Reason for rule. — “It was 
necessary to show the prosecution of 
the offenders before the civil suit was 
brought. Code § 2970.” 
v. Winn, 60 Ga. 487. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Broughton 


-§§ 319-321] 


presented for decision is inadmissible.* 
contract between the parties is inadmissible for any 
purpose other than to show title in plaintiff.* 


[§ 320] 3. Weight and Sufficiency. The rules re- 
lating to the weight and sufficiency of evidence in 
civil actions generally’ are applicable in actions of 
Any evidence of an act of ownership 
or control wrongfully exercised over plaintiff’s prop- 
erty will suffice as proof of a conversion.’ 
sory notes are evidence of their own value in an ac- 


bail trover.® 


tion to recover them.§ 


[§ 321] I. Trial—l. Dismissal or Nonsuit®—a. 


3. Jones v. Kimbrough, etc., Co., 
74 S.E. 59, 137 Ga. 638; Harris Loan 
Co. v. Elliott, ete., Book-Typewriter 
Co., 34 S.E. 10038, 110 Ga. 302; Jowers 
v. Blandy, 58 Ga. 379; Brock v. Gar- 
rett, 16 Ga. 487; Whitehead v. Arnold, 
91 S.E. 234, 19 Ga.App. 132; Sutton v. 
McCoy, 59 S.E. 21, 2 Ga.App. 758. 


[a] Walue.—Where the conversion 
occurred in 1849 and the trial was in 
1853, evidence as to the value in 1841 
of slaves converted: was held inad- 
missible in the absence of a showing 
that this was the best or only evi- 
dence within the power of the party 
to produce. Brock v. Garrett, 16 Ga. 
487. 


4  Ayash v. Georgia Show Case Co., 
87 S.E. 689, 17 Ga.App. 467. 


[a] Special terms of the contract 
which might affect rights of parties 
if the suit had been to enfofce the con- 
tract cannot be considered. Ayash v. 
Georgia Show Case Co., 87 S.E. 689, 
17 Ga.App. 467. 


5. See Evidence §§ 1730-1806. 
6. See cases infra this note. 


[a] Evidence held sufficient: (1) 
As to value generally. Caswell v. 
Vanderbilt, 132 S.E. 123, 35 Ga.App. 
34; Graham y. Flannery Co., 124 S.E. 
729, 32 Ga.App. 713; Kirkland v. Wal- 
lace, 114 S.E. 649, 29 Ga.App. 238; 
Birmingham Fertilizer Co. v. Cox, 73 
S.E. 1090, 10 Ga.App. 699. (2) As to 
demand (Lucas v. Cornett, 135 S.E. 
510, 36 Ga.App. 50; Kirkland v. Wal- 
lace, 114 S.E. 649, 29 Ga.App. 238; 
Floyd v. Kaminsky, 103 S.E. 854, 25 
Ga.App. 612), (3) although it does not 
positively appear in the evidence in 
express language that a demand had 
been properly and timely made (Floyd 
v. Kaminsky, supra). (4) To au- 
thorize a finding that a sawmill was 
loaned to defendant for sawing timber 
under a contract which plaintiff aban- 
doned. Sealy v. Pierce, 134 S.E. 191, 
35 Ga.App. 642. (5) To authorize the 
jury to infer that an automobile 
sought to be recovered was not less 
valuable when the conversion oc- 
curred after repaits had been made 
than before the repairs. Chalker & 
Russell v. Savannah Motor Car Co., 
140 S.E. 916, 37 Ga.App. 532. (6) To 
show conversion. Chambless v. Liv- 
InSSton, ol US: Hs (8140129 7s'Gan 2575 
Ezard v. Frick, 76 Ga. 512; Seago v. 
Pomeroy, 46 Ga. 227; Greenblatt v. 
McCurdy, 146 S.E. 350, 39 Ga.App. 
187; Beasley v. Central of Georgia 
R. Co., 116 S.E..227, 29 Ga.App. 584. 
(7) To show title or right of posses- 
sion in plaintiff (Abercrombie v. Nor- 
ris, 61 S.E. 532, 130 Ga. 680; Johnson 
Ve wert, 50) s.b). 2135, 122 Gas 132%; 
Rushin v. Tharpe, 15 S.E. 830, 88 Ga. 
179; Haas v. Godby, 125 S.B. 897, 33 
Ga.App. 218; Jobson v. Masters, 122 
S.E.-724, 32 Ga.App. 60; Morgan v. 
Rodgers, 107 S.E. 69, 26 Ga.App. 694; 
McElveen v. Handshaw, 102 S.E. 382, 
25 Ga.App. 15; Jenkins v. Hester, 94 
S.E. 632, 21 Ga.App. 399; vee ee 


Turner, 91 S.E. 910, 19 Ga.App. 
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In General. A nonsuit in an action of trover will 
be justified by plaintiff’s failure to offer evidence 
tending to prove .a material allegation of his peti- 


his evidence disproves a material 


allegation,!! but a nonsuit will not be justified by a 
failure to prove a matter immaterial to the cas 
A nonsuit is properly granted in the absence of proof 
of value where plaintiff elects to take a money ver- 
dict ;!° where there is no evidence to establish plain- 
tiff’s title to the personal property sued for’* or 
to establish actual conversion or that defendant was 


e,12 


in possession of the property at the time the action 


was brought;+> 


(8) or in the nominal plaintiff (Bow- 
man v. Winn, 85 S.E. 787, 16 Ga.App. 
546). (9) To show title was not 
in plaintiff. Georgia Creosoting Co. 
v. Devereaux, 144 S.E. 338, 38 Ga.App. 
462; Paschal v. Godley, 129 S.E. 565, 
34 Ga.App. 321. (10) To show plain- 
tiff estopped to claim title. Hennon 
v. Jones, 103 S.E. 734, 25 Ga.App. 525. 
(11) To show wrongful possession in 
defendant. Jenkins v. Hester, 94 S.E. 
632, 21 Ga.App. 399. (12) To support 
a verdict for plaintiff generally. 
Southern Express Co. v. Sinclair, 60 
S.E. 849, 130 Ga. 372; Malcolm Vv. 
Dobbs, 56 S.E. 622, 127 -Ga. 487; 
O’Neill Mfg. Co. v. Woodley, 44 S.E. 
980, 118 Ga. 114; Midville, ete. R. 
Co. v. Bruhl, 43 S.E. 7147, 117 Ga. 329; 


Commercial Pub. Co. v. Campbell 
Printing-Press Co., 36 S.E. 756, 111 
Ga. 388; Taylor v. Dobson, 15 S.E. 


470, 89 Ga. 361; Rushin v. Tharpe, 15 
S.E. 830, 88 Ga. 779; White v. White, 
71 Ga. 670; Perdue v. Powell, 63 Ga. 
159; Broughton v. Winn, 60 Ga. 486; 
Darby v. Parrish, 156 S.B. 462, 42 Ga. 
App. 492; Greenblatt v. McCurdy, 146 
S.E. 350, 39 Ga.App. 187; Adkins v. 
Salmon, 134 S.E. 806, 35 Ga.App. 763; 
Haas v. Godby, 125 S.E. 897, 33 Ga. 
App. 218; McPlveen v. Handshaw, 102 
S.E. 382, 25 GavApp. 15; Parr & Wood 
Furniture Co. v. Barnett, 85 S.E. 823, 
16 Ga.App. 550; Smith v. Duke, 64 S. 
BE. 292, 6 Ga.App. 75. (18) To sup- 
port a verdict for defendant generally. 
Reynolds Banking Co. v. Neisler, 61 S. 
E. 828, 130 Ga. 789; Demmons v. 
Booker, 57 S.H. 108, 128 Ga. 83; Lilly 
v. Citizens’ Bank & Trust Co., (Ga. 
App.) 162 S.E. 639; Georgia Creosot- 
ing Co. v. Devereaux, 144 S.E. 338, 38 
Ga.App. 462; E. P. Redd & Co. v. W. 
A. Lathem & Sons, 123 S.E. 175, 82 Ga. 
App. 214; First Nat. Bank of Chat- 
tanooga v. Kirkland, 94 S.E. 837, 21 
Ga.App. 608; Birmingham Fertilizer 
Co. v. Dozier, 79 S.E. 927, 13 Ga.App. 
759. (14) To support a finding of 
value. Farmers’ & Merchants’ Bank 
v. Hamilton, 117 S.E. 287, 30 Ga.App. 
194; Young v. Durham, 84 S.E. 165, 
15 Ga. App.w6 oan GL), Lossustain a 
verdict for the amount recovered. 
Koplin v. Shartle, 104 S.E. 217, 150 
Ga, 290957 aMidville. “ete. . Rui Cos vn 
Bruhl, 43 S.E. 717, 117 Ga. 329; Moore 
v. Dutson, 4 S.BE. 169, 79 Ga. 456; 
Huntington v. Bonds, 68 Ga. 23; 
Chalker v. Savannah Motor Car Co., 
140 S.B. 916, 37 Ga.App. 532; Shealy 
v. Wilder, 127 S.E. 805, 33 Ga.App. 
745; Haas & Howell v. Godby, 125 S.B. 
897, 33 Ga.App. 218; Cox v. Fairbanks 
Co., 116 S.H. 43, 29 Ga.App. 538; Kirk- 
land v. Wallace, 114 S.E. 649, 29 Ga. 
App. 238; Jenkins v. Hester, 94 S.E. 
632, 21 Ga.App. 399; Wilson v. Owen, 
91 S.E. 233, 19 Ga.App.:159; Walton 
v. Henderson, 61 S.E. 28, 4 Ga.App. 
173. (16) To authorize money ver- 
dict. Colonial Hill Co. v. Moncrief 
Furnace Co., 158 S.B. 343, 43 Ga.App. 
204; Kirkland v: Wallace, 114 S.B. 
649, 29 Ga.App. 238. 

(1) 


[b] Evidence held insufficient: 


or where there is no proof of a 


As to identity of property. Lewis v. 
Harris, 87 S.E. 1021, 144 Ga. 737; Mon- 
roe County v. Driskell, 60 S.E. 293, 3 
Ga. App. 583. (2) AS). “to 4, Value 
Oglesby v. Hanson, 66 S.E. 802, 7 Ga. 
App. 318. (3) To authorize verdict 
for defendant. Southern Timber Co. 
v. Bland, 124 S.E. 359, 32 Ga.App. 658. 
(4) To authorize verdict against de- 
fendant. - Brothers v. Horne, 79 S.E. 
468, 140 Ga. 617. (5) To explain the 
possession of the property by a father 
before acquisition of title of the minor 
for whom he is holding possession. 
Goodwyn v. Goodwyn, 20 Ga. 600. (6) 
To show defendant was ever in pos- 
session of any of the property for 
which action was brought. ‘Brothers 
v. Horne, supra. (7) To show title 
and right of possession. Tribble v. 
Laird, 19 S.E. 26, 92 Ga. 686; Raines 
v. Perryman, 29 Ga. 529; Gilmore v. 
Watson, 23 Ga. 63; Harrell v. Lister, 
114°S.H. 77, °29 Ga.App, 1503" Page v. 
Moxley, 112 S.E. 731, 28 Ga.App. 620; 
Copeland v. Pyles, 102 S.E. 552, 25 Ga. 
App. 95; La Prade v. Washington 
Exch, Bank, 88 S.E. 692, 17 Ga:App. 
778. (8) ‘To support a verdict for. 
plaintiff. Sawyer v. Kenan, 22 S.E. 
324, 95 Ga. 552; Loveless v. Fowler, 4 
S.E. 103, 79 Ga. 134; Herrington v. 
Sears, Roebuck & Co., 142 S.E. 181, 37 
Ga.App. 795; Page v. Moxley, 112 S.E. 
731, 28 Ga.App. 620; Moats v. Farkas, 
88 S.E. 685, 17 Ga.App. 778. (9) To 
sustain a nonsuit. Howard v. Mills, 
77 S.E. 572, 139 Ga. 461. 

7. Mercier y. Mercier, 43 Ga. 323; 
Maxwell v. Harrison, 8 Ga. 61, 52 Am. 
D. 385. 

8. Wight v. Hester, 24 Ga. 485; 
Caswell v.. Vanderbilt, 132 S.E. 123, 35 
Ga.App. 34; Birmingham Fertilizer 
a v. Cox, 73 S.EH. 1090, 10 Ga.App. 
699. 

9. Operation of dismissal as judg- 
ment for restitution see infra § 330. 


Judgment dismissing suit see in- 
fra § 329. 
Brooke v. Lowe, 50 S.E. 146, 122 
Ga. 358; Knauff v. Yarbray, 94 S.B. 
75, 21 Ga.App. 94. 


Wrongful detention, for exam- 
ple. Knauff v. Yarbray, 94 S.E. 75, 21 
Ga.App. 94. 

11. Adams v. Morris, 151 S.E. 59, 
40 Ga.App. 598. 


[a] For example, where plaintiff 
relies on his title, and his evidence 
shows a paramount outstanding title 
in a third person. Adams yv. Morris, 
151 S.E. 59, 40 Ga.App. 598. 


12. Scarboro v. Goethe, 45 S.E. 413, 
118, Ga. 543; Howard v. Snelling, 28 
Ga. 469. 

13. Brooke v. Lowe, 50 S.E. 146, 122 
Ga. 358; Downs v. Berryman, 100 S. 
E. 226, 24 Ga.App. 170. 


14. Citizens’ Trust Co. v. Butler, 
103 S.E. 852, 25 Ga.App. 623; KE. E. 
Forbes Piano Co. y. Oliver, 74 S.BE. 
713, 11 Ga.App. 65. 

15. Allen v. Fader, 86 S.E. 6438, 17 
Ga.App. 290. 
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demand or an actual conversion before suit 
brought;*® and the case may be dismissed for want 
of prosecution.17 It is no ground for a nonsuit, 
however, that the value of the property has not been 
shown before an election to recover damages in- 
stead of the identical property, where it does not 
appear that it 1s beyond the power of defendant 
to restore the property;1* that plaintiff has not an- 
nounced his election of the form of verdict which 
he desires when his evidence closes,'® especially 
where, upon defendant’s failure to give bond in a 
bail proceeding, plaintiff gave bond, took possession 
of the property, and sold some of it, so that he 
could not have elected to take a money verdict ;?° 
that a defense was improperly allowed interposed 
by amendment to the plea; or, as to other defend- 
ants, that plaintiff has failed to prove a conversion 
against an unnecessary party defendant;*? and the 
fact that the affidavit to hold to bail is raetanee 
and not amended is not cause for dismissing the 
petition.2? Evidence of defendant’s possession when 
the action was brought may be inferential?* and need 
not be strong to prevent a nonsuit.?° 


[§ 322] b. Effect. The granting of a nonsuit in 
an action of bail trover, where plaintiff has obtained 
possession of the property, does not conclude him 
upon the merits of the action?® even though defend- 
S.E. 


16. Baston v. Rabun, 41 S.E. 568, 818, 


115 Ga. 378. 


29 Ga.App. 100; 
Woodruff Hardware & Mfg. Co., 71 S. ap 


[§§ 821-324 


CONVERSION 


ant obtains a money judgment upon the bond in 
‘lieu of a judgment of restitution;?* but dismissal 
by plaintiff estops him from litigating any further 
in the same suit?® and he cannot take advantage 
of any of the defenses set up by defendant in his 
answer.?°® 


[§ 323] 2. Direction of Verdict.?° A verdict is 
properly directed for defendant where the evidence 
offered by plaintiff to show title or right of posses- 
sion is inconclusive*! or hearsay and of no probative 
value,?2 or where the evidence demands a finding 
that plaintiff has neither title to the chattel nor the 
right to its possession.*3 Issues of fact, however, 
must be submitted to the jury,** and the court should 
not direct a verdict where the evidence is such as 
to raise issues for the jury,?> where the verdict is 
not the only possible result which could be reached 
by the jury,?® or where it is not authorized by the 
pleading and evidence.** Although there are con- 
flicts in the testimony, if such conflicts are not mate- 
rial a verdict may properly be directed.?® 


[§ 324] 3. Instructions. The rules relating to in- 
structions to the jury in civil cases generally®® goy- 
ern and contro] the instructions in actions of bail 
trover.t° Accordingly, they must conform to the 
issues*? and not be misleading*? or confusing to the 


Elder v.|] Co. v. Shoenig, 127 S.B. 238, 33 Ga. 


pp. 467; Gamble v. Shingler, 96 S. 


17. Calloway v. McElmurray, 17 S. 
E. 103, 91 Ga. 166. 


18. W. W. Gordon & Co. v. Atlantic 
Coast Line R. Co., 66 S.E. 988, 7 Ga. 
App. 354. 

19. Mallary Bros. Mach. Co. v. 


Wood, 66 S.E. 785, 133 Ga. 615. 
20. Mallary Bros. Mach. Co. v. 
Wood, supra. 


21. Downs Motor Co. v. 
130 S.E. 592, 34 Ga.App. 542. 


22. Howard v. Snelling, 28 Ga. 469. 


23. Harrell v. Attaway, 89 S.E. 347, 
18 Ga.App. 269. 


Colbert, 


24. Securities Trust Co. v. Mar- 
shall, 118 S.E. 478, 30 Ga.App. 379. 
25. Securities. Trust Co. vy. Mar- 


shall, supra. 
Tinsley v. Block, 25 S.E. 429, 
243. 


Tinsley v. Block, supra. 
Trammell y. Georgia Engineer- 
ing & Construction Co., 69 S.E. 921, 
8 Ga. App. 501. 

29. Trammell v. Georgia Engineer- 
ing & Construction Co., supra. 

30. Direction of verdict generally 
see Trial §§ 415-458%. 

31. Hills v. Stevens Warehouse 
Co., 113°S.E. 813, 29 Ga.App. 110. 


32. Great Union Fire & Marine 
ines (Conv. COX. 125, SH 770, 338... 
BANOO tiie 

33. Pickard vy. Garrett, 82 S.E. 251, 
141 Ga. 831; Loewenherz v. McMurria, 
142 S.E. 902, 38 Ga.App. 94; Hunter v. 
Lawton-Anderson Co., 76 S.H. 782, 12 
Ga.App. 23. 

34. Grier v. North, etc., R. Co., 47 
S.E. 898, 120 Ga. 353; Knox v. Cook, 
46 S.H. 868, 119 Ga. 689; Wallace v. 
Mallary, 43 S.B. 424, 117 Ga. 161; 
Holcombe vy. Richmond, etc., R. Co., 
SSE. 755, 78 "Ga. -776;) Pletcher v. 
Gordon, 136 S.H. 108, 86 Ga.App. 228; 


Waynesboro Planing Mill v. Perkins 
Mfg. Co. 134 S.H. 831, 385 Ga.App. 
767; Farmers’ Bank v. Powell, 113 


E. 806, 9 Ga.App. 484. 

[a] Dlustration.—Extrajudicial 
statements by plaintiff that the prop- 
erty sued for in trover belongs to an- 
other raises an issue of fact as to 
plaintiff's title, which must be sub- 
mitted to the jury. Fletcher v. Gor- 
don, 136 S.E. 108, 36 Ga.App. 228. 


85. Haney, Chandler & Co. v. J. H. 
Johnson’ & Co.; 120 S.E. 675, 31 Ga. 
App. 316; Elder v. Woodruff Hard- 
ware & Mfg. Co., 85.S.E. 268, 16 Ga. 
App. 255; Legere v. Blakely Gin Co., 
75 S.E. 168, 11 Ga.App. 325; Hilder v. 
Woodruff Hardware & Mfg. Co., 71 S. 
E. 806, 9 Ga.App. 484. 

[a] Ilustrations.—(1) Where the 
evidence raises issues as to the own- 
ership of the cotton sought to be re- 
covered, and whether it was pledged 
to defendants or stored with them, it 
is error to direct a verdict for defend- 
ants. Haney, Chandler & Co, v. J. 
H. Johnson & Co., 120 S.BH. 675, 31 Ga. 
App. 316. (2) Where the evidence is 
in conflict as to value, it is error to 
direct a verdict for a. certain fixed 
amount. Elder y. Woodruff Hard- 
ware & Mfg. Co., 71 S.E. 806, 9 Ga. 
App. 484. (3) Where plaintiff's evi- 
dence proved title, value, conversion, 
and demand and refusal before suit, 
and defendant admitted these ele- 
ments of the case, except conversion, 
as to which the evidence was in con- 
flict, the direction of a verdict for 
defendant was erroneous. Legere v. 


Blakely Gin Co., 75 S.E. 163, 11 Ga. 
App. 325. 
36. Thomasville Live Stock Co. v. 


Battle, 89 S.H. 485, 145 Ga. 478; Mal- 
colm v. Dobbs, 56 S.E. 622, 127 Ga. 487; 
Stewart v. Attaway, 88 S.E. 992, 18 
Ga.App. 158; Pepper v. James, 67 S. 
BH. 218, 7 Ga.App. 518. 

[a] Rule applied as toa verdict in 
plaintiff’s favor for a particular sum. 
Thomasville Live Stock Co. v. Battle, 
89 S.E. 485, 145 Ga. 478. 


87. Real Estate Bank & Trust Co. 
v. Baldwin Locomotive Works, 90 S. 
BK. 49, 145 Ga. 8381; Henry Cotton Mills 


OLD 22 Ga.App. 608. 


Responsiveness of verdict “e Big 
ing and evidence see infra § 3 


38. Burgsteiner v. Street- ee 
Co., 117 S.E. 268, 30 Ga.App. 140. 

[a] Thus, in trover to recover an 
automobile, where the facts as to 
plaintiff’s retention of title, appearing 
without material conflict, entitle 
plaintiff to recover, a charge that 
plaintiff is entitled to recover is prop- 
er. Burgsteiner v. Street-Overland 
Co., 117 S.E. 268, 30 Ga.App. 140. 


39. See Trial §§ 460-777. 
40. See cases infra this section. 
[a] Instruction based on contract. 


—The giving of an instruction in tro- 
ver that, under a contract between the 
parties, if defendant retained the 
property for thirty days ‘without re- 
jecting it he was bound to pay for it, 
is error since plaintiff cannot en- 
large his action by the terms of the 
contract. Ayash vy. Georgia Show- 
Case Co., 87 S.E. 689, 17 Ga.App. 467. 


[b] Tortious possession.—A_re- 
quested instruction is erroneous and 
properly refused which would charge 
that, where defendant sued out an 
action of. trover and the property in 
question was delivered to him, and 
he thereafter distnissed the suit with- 
out trial, retaining the property, such 
possession is tortious. Smith v. os 
shaw, 1 Ga. 259. 


41. 
130 Ga. 591; Knox y. Cook, 46 S.E. 868, 
119 Ga. 689: Hawkins v. Smith, 141 


S.E. 917, 37 Ga.App. 781. Ana see 
cases infra this note. 


[a] Instructions held conforming 
to issue as to amount of damages re- 
coverable. Koplin y. Shartle Bros. 
Mach. Co., 104 S.H. 217, 150 Ga. 509; 
Mallary v. Moon, 61 S.E. 401, 130 Ga. 
591; Midville, ete., Re Coy van Srunis 
43 S.E. 717, 117 Ga. 329. 


42. Klassing v. Pavlovski, 68 S.E. 
614, 134 Ga. 815; Shealy v. Wilder, 127 
S.E. 805, 33 Ga. App. 745. And see cas- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Mallary v. Moon, 61 S.E. 401, 


bine Pua 
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jury,‘* and must not express an opinion as to a 
point on which there is an issue of fact.t* An in- 
struction which gives plaintiff a right of election as 
to the measure of damages where defendant asks for, 
and is entitled to, affirmative relief is erroneous,*® ‘ 
as is one requiring that, before plaintiff could re- 
cover, it must have appeared that defendant was in 
possession of the property at the time of the filing 
of the suit.4® Where the pleadings and evidence 
indisputably establish a conversion unless defendant 
has title, there is no prejudicial error in failing to 
charge the law of conversion.** 


~[§ 325] 4. Verdict and Findings**—a. In General. 
The verdict ordinarily to be rendered in an action 
of bail trover is either for plaintiff or for defend- 
ant.*® It must not be vague or uncertain,®® and a 
verdict for a stated sum as principal and a stated 
sum as interest is too uncertain to be upheld;°+ but 
a verdict is not necessarily incompetent to support a 
judgment for a specific amount of money merely be- 
cause in finding the right to a money recovery it 
fails to find in any specific amount.®? A verdict 
which, although not expressed in a gross sum, indi- 
cates the intention of the jury so that it is a mere 
matter of calculation to ascertain the gross sum 
which the jury intended to find, is sufficient.°* If 
a verdict is rendered for plaintiff, its legal effect is 
that he shall have the property sued for,>*' and, 
where plaintiff has elected to take the property with 
hire, a verdict finding for him but that he recover 
nothing for hire is not void for uncertainty.°> A 
verdict finding the property in dispute in favor of 
defendant will, at his instance, be construed as one 
finding for him for the value of the property®® in 
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the amount established by plaintiff’s affidavit for 
bail;®?7 and this is true notwithstanding he did not, 
prior to the rendition thereof, elect to take such 
a verdict.°’ Where the losing party is in posses- 
sion of the property, a money verdict in favor of 
the prevailing party is permissible®® even though that 
party be defendant.®° A money verdict rendered 
for plaintiff at his election represents the damages 
he has sustained;®! and it is not essential to its 
validity, where plaintiff does not so elect, that it 
shall provide for the making of the money out of 
the property.°2 A money verdict for defendant in 
replevin is not demanded, as a matter of law, where 
he has no title or interest in the property®* or where 
the property seized was in possession of one defend- 
ant as custodian for a levying officer of another 
court. A verdict improperly written on the bail 
affidavit may be transferred to the declaration.°® 


Agreed substitute. A verdict giving the prevail- 
ing party that which the parties had acknowledged 
in court to be an agreed substitute for the property 
instead of the property itself is sufficient.°° 


Relief awarded. A verdict seeking to compel such 
affirmative action by defendant as an indorsement 
and delivery of certificates other than those sued for, 
a delivery of cash deposited in a foreign state in 
the name of defendant as administrator under ap- 
pointment in that state, and to have an equitable 
settlement of the accounts of defendant as such ad- 
ministrator, is unauthorized.°? 

[§ 326] b. Responsiveness. In accordance with 
the general rule in civil actions,®* the verdict and 
findings in bail trover must respond to the issues as 
raised by the pleadings and evidence.*® Thus, where 


lows: 


es infra this note. 

[a] Instructions held not mislead- 
ing.—(1) As to highest proved value. 
Pippin vy. Watts, 88 S.E. 567, 145 Ga. 
140. (2) An instruction, in an action 
to recover timber wrongfully cut, in 
' which the court made use of the ex- 
pression “the trees sued for.” Shealy 
v. Wilder, 127 S.E. 805, 33 Ga.App. 
745. 

43. See case infra this note. 

{a] Instruction held not confusing 
as not adjusted to the evidence. Na- 
pier v. Bigham, 113 S.E. 51, 28 Ga. 
App. 796. ; 

44. Waynesboro Planing Mill v. 
Perkins Mfg. Co., 134 S.E. 831, 35 Ga. 
App. 767 

[a] Conversion.—An instruction 
amounting to an expression of an 
opinion that there had been a conver- 
sion is erroneous. Waynesboro Plan- 
ing Mill v. Perkins Mfg. Co., 134 S.E. 
831, 35 Ga.App. 767. 

45. Malsby v. Young, 30 S.H. 854, 
104 Ga. 205. 

46. Citizens’ Bank of Valdosta v. 
Peeples, 74 S.E. 303, 10 Ga.App. 703. 

47. Wilcox v. Citizens’ Banking 
Co., 120 S.E. 438, 31 Ga.App. 202. 


48. Werdict and findings in civil ac- 
tions generally see Trial §§ 846-979. 


49. Burch v. Pedigo, 39 S.E. 493, 
113 Ga. 1160, 54 L.R.A. 808. 


50. Clarke Bros. v. Stowe, 64 S.E. 
T86,.Won. Gas 621. 


51. Drury v. Holmes, 89 S.E. 487, 
145 Ga. 558; Dugas Corporation v. 
Georgia Power Co., 159 S.B. 592, 43 
Ga.App. 536; Cox. y. Fairbanks Co., 
J16 S.E. 48, 29 Ga.App. 538; AyasSh v. 
Georgia Show-Case Co., 101 S.E. 815, 


23 Ga.App. 661. 


[a] Reason for rule.—“It is not 
apparent whether the jury intended 
to find a verdict for damages with 
interest or whether the verdict was 
for the highest proved value of the 
property and interest. If this was a 
verdict for damages, interest as such 
was not allowable, though the jury 
might have allowed interest from the 
date of the conversion and added it to 
the value of the property at that time, 
returning a verdict for a lump sum 
which would embrace principal and 
interest; but, if the jury found for 
the plaintiff the highest proved value 
as the principal sum awarded by the 
verdict in this case, then no interest 
on that amount was allowable.” Dru- 
ry v. Holmes, 89 S.E. 487, 145 Ga. 558 
[quot Cox v. Fairbanks Co., 116 S.E. 
43, 44, 29 Ga.App. 538]. 


[b] Verdict should be for lump 
sum, without interest. Dugas Corpo- 
ration v. Georgia Power Co., 159 S.E. 
592, 43 Ga.App. 536; Ayash v. Georgia 
Show-Case Co., 101 S.E. 815, 23 Ga. 
App. 661. 


52. Pound v. Baldwin, 131 S.E. 291, 
34 Ga.App. 810. 


53. O'Neill Mfg. Co. v. Woodley, 44 
S.E. 980, 118 Ga. 114. 

[a] For example, a verdict in the 
following words: ‘We, the jury, find 
for the plaintiff $200.00 for value 
mules, and for hire for 302 days, 37% 
cents each per day.” O’Neill Mfg. Co. 
v. Woodley, 44 S.E. 980, 118 Ga. 114. 


54. Burch v. Pedigo, 39 S.E. 493, 
113 Ga. 1160, 54 L.R.A. 808. 


55. Kaplan v. Glover, 33, S.E. 967, 
108 Ga. 301. 


[a] For example, a verdict as fol- 


“We, the jury, decide in favor 
of plaintiff, and recommend the feed 
of horse sufficient hire for same, 
and therefore plaintiff recover noth- 
ing for hire.’ Kaplan v. Glover, 33 
S.E. 967, 108 Ga. 301. 

56. Pound v. Baldwin, 131 S.E. 291, 
34. .Ga.App. 810. 

57. Pound v. Baldwin, supra. : 

Value declared in affidavit-for bail 
as prima facie evidence of value of 
property see supra § 318. 

58. Pound v. Baldwin, 131 S.E. 291, 
34 Ga.App. 810. 

59. Pound y. Baldwin, supra. 

60. Pound vy. Baldwin, supra. 


61. Burch y. Pedigo, 39 S.E. 498, 
113 Ga. 1160, 54 L.R.A. 808. 

62. Williams v. C. C. Baggs Auto 
Co., 122 S.E. 805, 32 Ga.App. 258. 

63. Sargent v. Ramsey, 131 S.E. 
185, 34 Ga.App. 818. 


64 Sargent v. Ramsey, supra. 

65. Erskine vy. Wiggins, 58 Ga. 187. 
66. Herring v. Rogers, 30 Ga. 615. 
67. McFarland v. Morrison, 84 S.E. 


540, 148 Ga. 251. 

68. See Trial §§ 879, 968. 

69. See cases infra this note. 

[a] Responsive verdicts.—(1) 
Generally. Wilson v. Paulsen, 57 Ga. 
596. (2) Where a money verdict in 
bail trover, elected under the statute, 
is less than the shown value of the 
property, and where the verdict for 
hire after conversion is for the 
amount shown, the grant of a new 
trial, unless plaintiff consented to a 
deduction of the amount found for 
hire, is error. White v. McWhorter, 
92 S.E. 954, 20 Ga.App. 216. 
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the evidence authorized, and plaintiff elected to take, 
a money verdict, a verdict awarding the property to 
plaintiff is contrary to law,*°® as is a verdict for de- 
fendant where it is undisputed that the title and 
right of possession of the property was in plaintiff 
who had demanded it.71 To authorize a money ver- 
dict there must. be some evidence of the value of 
the personalty converted." 


[§ 327] c. Election of Verdict—(1) In General. 
It is provided by statute that plaintiff, in an action 
to recover property, may, upon the trial, say wheth- 
er he will accept an alternative verdict for the prop- 
erty or its value, or demand a verdict for damages 
alone, or the property alone, and its hire;** and 
inasmuch as the law entertains an impartial reciproc- 
ity of protection between the parties** where 
plaintiff has given bond and taken the prop- 
erty and is then cast in the suit or dismisses the 
action, defendant is entitled to a like election.’® 
Failure to allege the value of the articles to be 
recovered, however, precludes plaintiff from exer- 
cising his option to elect an alternative verdict,*® 
and he has no such option if defendant at the first 
terms tenders the property to plaintiff together with 
reasonable hire thereon;77 but the tender is not 
available to defeat plaintiff’s right where it does 
not embrace all the property claimed by plaintiff*® 
nor where made after refusal to return the goods 
on demand.*® Even after the first term defendant 


[b] UWnresponsive verdicts.—(1) | 170; 


Gamble v. Shingler, 96 S.B. 705, 


may make such a tender so as to limit plaintiffs re- 
covery to the property,®® but in order to do this, 
the tender must be made prior to the exercise of 
plaintiff’s option of alternative verdict.*4 Where nei- 
ther party replevies property seized by the sheriff 
under bail process, and it is sold as perishable or 
expensive to keep,®? the successful plaintiff, being 
limited by statutory provision to a money verdict 
for the proceeds,®* cannot elect to take a. verdict 
and judgment for the property ;°* but this rule is not 
applicable as to property not included in the sale.*? 
A party’s right to elect a money verdict is not lost 
by reason of the fact that he purchased the prop- 
erty when sold by the sheriff as perishable or ex- 
pensive to keep®® or by reason of the fact that he 
has instituted bail proceedings,®* even though de- 
fendant may not have regained possession of the 
property,®® or, although on failure of defendant 
to give bond, plaintiff replevied the property him- 
self and has it in his possession when the verdict 
is returned.°® Where plaintiff receives the prop- 
erty from the executing officer, however, and there- 
after disposes of it so as to put it beyond his power 
to return it, he is not entitled to elect to take a mon- 
ey verdict,®® although he may proceed for hire and 
cost.°t So where defendant fails to replevy prop- 
erty taken by bail process, and restoration there- 
after becomes impossible without fault on his part, 
plaintiff cannot take a money verdict except for hire 
and costs.°? 


Amendment of pleadings to tender 


Generally. Bridges v. Griffin, 93 S.E. 
170, 20 Ga.App. 598. (2) Where, ina 
suit to recover personalty, its value 
was alleged to be five hundred and 
seventy-seven dollars and thirty cents 
and the amount of the hire claimed 
was one hundred dollars, with no oth- 
er allegation of damages, and the un- 
disputed evidence showed that the 
value of the property at the time of 
conversion was five hundred and sev- 
enty-seven dollars and thirty cents, 
and plaintiff's pleadings showed that 
at the time of suit it was of the same 
value, it not appearing that plaintiff 
elected to take a money verdict alone, 
but that plaintiff received possession 
of the property, a verdict “for plaintiff 
for 125 with 7 per cent. interest,” 
construed as a verdict for plaintiff for 
the property and for one hundred and 
twenty-five dollars and interest, is 
not supported by the evidence, and in 
any event did not accord with the evi- 
dence, and in view of the pleadings 
and evidence was vague and uncer- 
tain. Clarke Bros. ’v. Stowe, 64 S.EH. 
786, 132 Ga. 621. 


[c] Findings.—Where the evidence 
shows that a personal chattel, the 
basis of a possessory warrant, had re- 
cently been in the quiet and legally 
acquired possession of plaintiff, and 
the evidence of defendant is insuffi- 
cient to rebut the right of plaintiff to 
possession, a finding for defendant is 
unauthorized. Horne v. Sharpe, 76 S. 
BE. 166, 11 Ga.App. 783. 


70. Avery v. Sorrell, 104 S.E. 26, 25 
Ga.App. 641. 
71. Albany Coca-Cola Bottling Co. 


v. Lowrey, 88 S.E. 903, 18 Ga.App. 57; 
Georgia Ry. & Power Co. v. Peck, 88 
S.E. 33, 17 Ga.App. 652. 


72. Malcolm v. Dobbs, 56 S.E. 622, 
127 Ga. 487; Brooke v. Lowe, 50 S. 
E. 146, 122 Ga. 358; Bell v. G. Ober & 
Sons, 23 S.E. 7, 96 Ga. 214; Downs v. 
Berryman, 100 S.E. 226, 24 Ga.App. 


22 Ga.App. 608; Lott v. Banks, 94 S.B. 
322, 21 Ga.App. 246; Moats v. Farkas, 
88 S.E. 685, 17 Ga.App. 778; Moore v. 
Furstenwerth-Uhl Jewelry Co., 87 S. 
BS 109717 (GaApp. 669-" Youngs v. 
Durham, 84 S.E. 165, 15 Ga.App. 678; 
Peeples v. Felton, 80 S.E. 21, 14 Ga. 
App. 5; Oglesby vy. Hanson, 66 S.E. 
802, 7 Ga.App. 318. 


73. Park Code Annot. (Ga. 1914) § 
5930. See Powers v. Franklin, 124 8. 
E. 363, 32 Ga.App. 641 (where there 


was no tender, and no trial error, ver- 
dict for plaintiff in damages alone will 
not be set aside). 

74. Mallary Bros. & Co. v. Moon, 
61 S.E. 401, 130 Ga. 591; Marshall v. 
Livingston, 77 Ga, 21; , Trammell v. 
Georgia Engineering & Construction 
Co., 69 S.E. 921, 8 Ga.App. 501. 


75. Mallary Bros. & Co. v. Moon, 
61 S.E. 401, 130 Ga. 591; Marshall v. 
Livingston, 77 Ga. 21; Williams v. 
Mitchem, 102 S.E. 870, 25 Ga.App. 138 
[rev on other grounds 106 S.E. 284, 
151 Ga. 227]; Underwood Typewriter 
Co. v. Veal, 76 S.E. 645, 12 Ga.App. 


11; Kaufman y. Seaboard Air Line 
Ry:-, 73 S.B. 793, 10° Ga.App. 248; 
Trammell y. Ga. Engineering Con- 


ee Co., 69 S.H. 921, 8 Ga.App. 
501. 

76. Gatlin v. Matthews, 85 S.E. 953, 
16 Ga.App. 645. 


77. Downs Motor Co. v. Colbert, 
130 S.B. 592, 34 Ga.App. 542. 

78. Walton v. Henderson, 61 S.E. 
28, 4 Ga.App. 173. 

79. Walton v. Henderson, supra. 

80. Carpenter v. Bankers’ Health, 


ete., Ins. Co:, 1417 S.H. 327, 37 Ga. App. 
642; Downs Motor Co. v. Colbert, 130 
S.E. 592, 34.Ga.App. 542; Securities 
Trust Co. v. Marshall, 118 S.E. 478, 30 
Ga.App. 379; Woodruff Mach. Mfg. 
as v. Griffin, 87 S.E. 808, 17 Ga.App. 


property see supra § 314. 

81. Carpenter v. Bankers’ Health, 
etc.,, Ins, Co., 140 SY 327, on Gaswops 
642; Downs Motor Co. v. Colbert, 130 
S.E. 592, 34 Ga.App. 542. 


82. See supra § 305. 
83. Park Code Annot. (Ga. 1914) § 
STNey 


Amount recoverable when property 
sold as perishable or expensive to keep 
see infra § 336. 


84 Ellis, McKinnon & Brown v. 
Hopps, 118 S.EB. 583, 30 Ga.App. 453; 
Smith v. Commercial Credit Co., 111 
S.E. 821, 28 Ga.App. 403. 

{a] Verdict dividing property sold 
by sheriff is contrary to law. Ellis, 
McKinnon & Brown v. Hopps, 118 8S. 
E. 583, 30 Ga.App. 4538. 


85. Ellis, McKinnon & Brown v. 
Hopps, 118 S.E. 583, 30 Ga.App. 453. 


86. Smith v. Commercial Credit 
Co., 111 S.E. 821, 28 Ga.App. 403. 


87. Hudson y. Goff, 3 S.E. 152, 77 
Ga, 281. 

88. Hudson v. Goff, supra. 

89. Pearson v. Jones, 89 S.H. 536, 


18 Ga.App. 448. 


90. Mallary Bros. Machinery Co. 
v. Wood, 66 S.E. 785, 1838 Ga. 615; 
Mallary Bros. & Co. v. Moon, 61 S.E. 
401, 130 Ga. 591. 


91. Mallary Bros. 
Wood, 66 S.B. 785, 133 Ga. 615. 


92. Jeffersonville v. Cotton States 
Belting, etc:, Co., 118 S.E. 442, 30 Ga. 
App. 470. 


[a] Rule applied where the prop- 
erty was destroyed by fire while in 
the possession of the sheriff, neither 
party having replevied it. Jeffer- 
sonville v. Cotton States Belting, etc., 
Co., 118 S.B. 442, 30 Ga.App. 470. 


Mach. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 328-330] 


[§ 328] (2) Time for Making Election. Although 
plaintiff may do so in his complaint,®* he is not re- 
quired to make his election at the beginning of the 
trial®* or at the close of his evidence,?® but may 
make it at the conelusion of the taking of the tes- 
timony®® or after the close of the argument and be- 
fore the case is submitted to the jury.®? 


[§ 329] J. Judgment—1. In General. The suc- 
cessful party in an action of bail trover is entitled 
to such a judgment as the pleading and proof war- 
rant,°* but the judgment, in accordance with gen- 
eral rules,®® must conform to the pleadings, issue and 
proof.t Thus the general rule that plaintiff cannot 
recover an amount larger than he sues for, as shown 
by his pleadings,? is applicable in trover cases,* and 
recovery cannot legally exceed the alleged value,* 
with interest.2 A judgment dismissing an action 
of bail trover is amendable at the same term of 
court. A judgment will not be set aside merely 
because the property is loosely described in the peti- 
tion,’ and an immaterial departure from the verdict 


93. Comer v. Rome Chevrolet Co., 
151 S.E. 678, 40 Ga.App. 820. 

94. Holland vy. Lawrence, 94 S.E. 
561, 147 Ga. 479; Woodbury v. Atlan- 
ta Dental Supply Co., 137 S.E. 302, 36 
Ga.App. 548. 

[a] Rule applied.—(1) A money 


ean be added). 


infra § 334. 


TROVER AND CONVERSION 


CC. ¥Bagees Auto’ Co.; 
Ga.App. 253 (holding that no interest 


Measure of damages generally see 


6. Calloway v. McElmurray, 17 S. 


E. 103, 91 Ga. 166. 
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is not ground for reversal.® 


Election of judgment.® In an action of bail trover 
tried without a jury, an election to take a money 
judgment may be’ made at any time before rendi- 
tion of judgment.?° 


[§ 330] 2. Judgment for Defendant. Where the 
property is taken in bail proceedings from defend- 
ant, who fails to replevy it, and plaintiff dismisses 
the action or refuses to prosecute or is cast in the 
suit, defendant is entitled to demand a restitution 
of the property,'? or a judgment against plaintiff 
for its value’? and damages for loss of the use,*? 
whethert? or not*® plaintiff replevied the property; 
and defendant, to obtain this relief, 1s not required 
to bring a separate suit,'® or, if he is content with 
the value stated in plaintiff’s affidavit to obtain bail, 
adduce further proof as to value.17 A disznissal 
amounts in law to a judgment of restitution!’ and 
ipso facto entitles defendant to a writ of restitution 
or a verdict for the property?® and its reasonable 


122 S.E. 805, 32, tiff replevies the property and suffers 
a nonsuit on the trial, defendant, 
satisfied with the amount stipulated 
in plaintiff’s affidavit to obtain bail, is 
not entitled to a judgment for a larg- 
er amount. Dobbs v. Bell Laundry, 
105 S.E. 53, 25 Ga.App. 734. 


verdict for plaintiff will not be set 
aside on the ground that plaintiff fail- 
ed to make his election at the begin- 
ning of the trial (Woodbury v. Atlan- 
ta Dental Supply Co., 137 S.E. 302, 36 
Ga.App. 548), (2) and neither will a 
verdict for the property (Holland v. 
Lawrence, 94 S.E. 561, 147 Ga. 479). 

95. Holland v. Lawrence, supra. 

96. Woodbury v. Atlanta Dental 
Supply Co., 137 S.E. 302, 36 Ga.App. 
548. 

97. Garrett v. Atlanta Home Un- 
derwriters, 133 S.E. 265, 35 Ga.App. 
404; Young v. Durham, 84 S.E. 165, 
15°Ga.App. 678. 

Election to take money judgment 
where case not tried by jury see in- 
fra § 329. 


98. See cases 
and § 330. 


99. See Judgments §§ 87-105. 


1. See cases infra this note; 
notes 3—5. 

[a] Judgment, held unauthorized: 
(1) Where there was no evidence that 
the identical property sued for had 
been in defendant’s possession. Gat- 
lin v. Ed Matthews & Co., 85 S.B. 953, 
16 Ga.App. 645. (2) In replevin of 
a car sold by a third person to defend- 
ant as his own property. Farkas v. 
Williams, 97 S.E. 89, 22 Ga.App. 686. 


2. See Judgments § 101. 


3. Williams v. C. C. Baggs Auto 
Soy 129 S:E= 805,382 Ga. App. “2:53; 
Pitts, etc., Co. vi, Bank of Shiloh, 92 
S.E. 775, 20 Ga.App. 143. 

4 Moomaugh v. Everett, 13 S.E. 
837, 88 Ga. 67; Williams v. Baggs 
Auto Co., 122 S.E. 805, 32 Ga.App. 253; 
Farrar’ Lumber Co. v. Pickering, 95 
S.E. 1001, 22 Ga.App. 404; Sappington 
v. Rimes, 95 S.E. 316, 21 Ga.App. 810. 


[a] Although plaintiff elects to re- 
cover highest proved value of the 
property between the time of the con- 
version and the date of trial, the 
amount of recovery is limited to the 
value laid in the declaration. Farrar 
Lumber Co. v. Pickering, 95 S.E. 1001, 
22 Ga.App. 404; Sappington v. Rimes, 
95 S.E. 316, 21 Ga.App. 810. 


5. Moomaugh v. Everett, 13 S.E. 
837, 88 Ga. 67. But see Williams v. C. 
! 


infra this section; 


and 


[a] For example, by adding there- 
to an order for restoring the property 
to defendant, the same having been 
taken from his possession and turned 
over to plaintiff upon a bond given 
by the latter under the code. Callo- 
way v. McElmurray, 17 S.E. 103, 91 
Ga. 166. : 

Te ONCOL. 
Soe Gare 9. 

Description of property in petition 
generally see supra § 309. 

8 Mitchell v. Printup, 19 Ga. 579. 


9. Election of verdict see supra §§ 
127% 128. 

10. Young v. Durham, 84 S.E. 165, 
15 Ga.App. 678. 

11. Kennedy v. Linder, 147 S.E. 64, 
168 Ga. 247 [answer certified ques- 
tions conformed to 147 S.E. 791, 39 Ga. 
App. 594]; Petty v. Piedmont Ferti- 
lizer Co., 90 S.E. 966, 146 Ga. 149; 
Thomas vy. Price, 15 S.E. 11, 88 Ga. 
533; Smith v. Adams, 5 S.E. 242, 79 
Ga. 812; Wilson v., Swords, 95 S.E. 
1013, 22- Ga.App:. 233; Underwood 
Typewriter Co. v. Veal, 76 S.H. 645, 
12 Ga.App. 11; Trammell v. Georgia 
Engineering & Construction Co., 69 
S.E. 921, 8 Ga.App. 501. 

12. Kennedy y. Linder, 147 S.E. 64, 
168 Ga. 247 [answer to certified ques- 
tions conformed to 147 S.E. 791, 39 Ga. 
App. 594]; Petty v. Piedmont Fertiliz- 


Kennedy, 18 S.B. 433, 


er Co., 90 S.E. 966, 146 Ga. 149; Pope 
v. Scott, 84,S.E. 582, 143 Ga. 275; 
Thomas v. Price, 15 S.E. 11, 88 Ga. 


533; Smith v. Adams, 5 S.H. 242, 79 
Ga. 812; Stacy v. Fleming, 159 S.E. 
735, 43 Ga.App. 591; Dobbs v. Bell 
Laundry, 105 S.E. 53, 25 Ga.App. 734; 
Underwood Typewriter Co. v. Veal, 
76 S.E. 645. 12 Ga.App. 11; Kaufman 
v. Seaboard Air Line Ry., 73 S.E. 593, 
10 Ga.App. 248; Trammell v. Georgia 
Engineering & Construction Co., 69 S. 
BE. 921, 8 Ga.App. 501. 


[a] Amount of recovery.—(1) In 
determining the amount for which 
judgment shall be rendered in lieu of 
a writ of restitution, the court may 
consider the bond itself, and plaintiff’s 
declaration and affidavit. Petty v. 
Piedmont Fertilizer Co., 90 S.E. 966, 
146 Ga. 149; Pope v. Scott,-84 S.E. 
582, 143 Ga. 275. (2) Where plain- 


Liability on bond see infra § 340. 


13. Wilson v. Swords, 95 S.E. 1013, 
22 Ga.App. 233; Underwood Type- 
writer Co. v. Veal, 76 S.E. 645, 12 Ga. 
App. 11. 


14. Petty v. Piedmont Fertilizer 
Co., 90 S.E. 966, 146 Ga. 149; Thomas 
vy. Price, 15 S.H. 11, 88 Ga. 533; Tram- 
mell v. Georgia Engineering & Con- 
erie Cen Co:, 69" SsE9 20. (se Gacl\ pps 


15. Kennedy v. Linder, 147 S.E. 64, 
168 Ga. 247 [answer to certified ques- 
tions conformed to 147 S.E. 791, 39 Ga. 
App. 594]; Wilson v. Swords, 95 S.BE. 
1013, 22 Ga.App. 233; Underwood 
Typewriter Co. v. Veal, 76 S.E. 645, 
12 Ga.App. 11. 

[a] “Plaintiff is in no better posi- 
tion than he would have been in case 
he had taken possession of this prop- 
erty under bond.” Kennedy v. Linder, 
147 S.E. 64, 65, 168 Ga. 247. 


16. Petty v. Piedmont Fertilizer 
Co., 90 S.E. 966, 146 Ga. 149; Pope v. 
Scott, 84 S.E. 582, 143 Ga. 275; Wilson 
v. Swords, 95 S.E. 1013, 22 Ga.App. 
233; Underwood Typewriter Co. v. 
Veal, 76 S.E. 645, 12 Ga.App. 11. 


17. Stacy v. Fleming, 159 S.E. 735, 
43 Ga.App. 591; Kaufman v. Seaboard 
ae Line Ry., 73 S.E. 592, 10 Ga.App.- 


18. Kennedy v. Linder, 147 S.E. 64, 
168 Ga. 247 [answer to certified ques- 
tions conformed to 147 S.E. 791, 39 
Ga.App. 594]; Thomas v. Price, 15 S. 
BH. 11, 88 Ga. 533; Marshall v. Livings- 
ton, 77 Ga. 21; Glover v. Gore, 74 Ga. 
680; Freeman v. Norwell, 25 Ga. 359; 
Trammell vy. Georgia Engineering & 
Construction Co., 69 S.E. 921, 8 Ga. 
App. 501. 


[a] Rule applied to dismissal at 
instance of: (1) Plaintiff. Marshali 
v. Livingston, 77 Ga. 21; Trammell v. 
Georgia Engineering & Construction 
Col, 69) Sub w92 15 18i GaAs. 15 Ole mice) 
Defendant. Thomas y. Price, 15 S.B. 
TO SanGrelen Ds Se 


19. Thomas v. Price, 15 S.E. 11, 


88 Ga. 533; Marshall v. Livingston, 
TT Ga. 21; Freeman y. Norwell, 25 
Ga. 359; Trammell v. Georgia En- 


gineering & Construction Co., 69 S. 
BH. 921, 8 Ga.App. 501. 
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hire.?® Where there has been no adjudication of 
title, however, it 1s error, after awarding nonsuit, 
to permit defendant to adduce evidence as to the 
value of the property sued for and to enter judg- 
ment in the amount so found against plaintiff and 
sureties on a bail trover bond,” the proper practice 

in such case being''to restore possession of the prop- 
erty to defendant so as to leave the parties as near 
as possible where the court found them.?” Defend- 
ant may recover the value of the property against 
plaintiff replevying the property but dismissing suit, 
although defendant does not claim title but holds 
possession for a special purpose or under a limited 
right,?* the money recovered in such case being held 
for the benefit of all persons having lawful claims 
in the property according to their respective in- 
terests.24 Where defendant has a special interest 
in the property taken by plaintiff under bail process, 
title thereto being admittedly in plaintiff, a gen- 
eral verdict for defendant warrants a judgment for 
the return of the property to him or, in default there- 
of, that he recover the amount of his special inter- 
est therein.”® 


[§ 331] 3. Satisfaction of Judgment. An alterna- 
tive judgment in trover can be satisfied only by re- 
storing the whole of the property or paying the en- 
tire amount of damages,?® and restoration of part 
of the property and payment for the remainder is 
not sufficient.** 


[§ 332] 4. Conclusiveness on Surety. The bail of 
a defendant who has given bond is bound by the 
judgment equally with defendant,?* and, where 
plaintiff recovers a verdict, he may have judgment 
rendered thereon against defendant and his sure- 
ties jointly, without scire facias or other proceed- 
ings.2® A judgment against defendant and _ his 


20. Trammell v. Georgia Engineer- 
ing & Construetion Co., supra. 

21. Barfield Music House v. Harris, 
92 S.E. 402, 20 Ga.App. 42. 

{a] fmmoral contract.—The eal 
of the text has been applied where 
the nonsuit was granted, not because 
the court had in any wise found con- 
trary to the title claimed by plaintiff 
but because the court would not allow 
itself to be used by plaintiff when 
in so doing its judgment would con- 
summate a contract made in further- 
ance of an act forbidden by law. Bar- 


comb, 31 Ga. 71. 


28. 
544; 


29. 
Suppl. 104. 


Ga. 98. 
31. 


required to deliver all the slaves or 
pay all the money. 


Jackson v. Guilmartin, 61 Ga. 
Jones v. Funston, 99 S.E. 
23 Ga.App. 706; Middleton v. Johnson, 
91 S.E. 785, 19 Ga.App. 


Mourning v. Hodges, 


30. Hartz v. Hartz, 86 S.E. 220, 144 


Hartz v. Hartz, supra. 
32. Hogan.-v. Scott, 


CONVERSION [§§ 330-334 
surety in bail trover, finding the property for plain- 
tiff, is conclusive against the surety until reversed 
or set aside;?® and the latter cannot, in a subse- 
quent suit instituted by him against plaintiff in the 
trover action, go behind the judgment and assert 
title to an interest in the property alleged to have 
existed at the time of the judgment.*! So the surety 
on an eventual. condemnation bond cannot, after 
judgement, raise any question which his principal 
might have raised before judgment.*? 


[§ 333] 5. Effect of Judgment or Satisfaction on 
Title to Property. A verdict for damages for plain- 
tiff in a trover suit does not vest the property in de- 
fendant until the judgment for damages has been 
discharged by him,** but when defendant discharges 
such judgment, his title to the property, so far as 
plaintiff is concerned, becomes absolute.** So, by 
taking a money judgment in an action where plain- 
tiff has obtained possession of the property, defend- 
ant relinquishes all right to subsequent possession 
thereof. 


[§ 334] K. Damages*®°—1. In General. The 
criterion of damages in a suit in trover is the true 
value of the property.*” Where the prevailing party 
elects to take a return of the property converted 
by the other,®® he is also entitled to recover reason- 
able hire for it from the date of the conversion.®® 
Where he elects to take a money judgment instead 
of a return of the property*® he has a further right 
to elect in what way his damages shall be made 
up;*1 he may, subject to the qualification that the 
amount of his recovery is limited to the value of the 
property alleged in the pleadings,*? recover the high- 
est proved value of the property, at any time between 
the time of the conversion and the time of the trial** 


[a] “fhe principle on which the 
Courts proceed in awarding damages 
in actions of trover is, that the plain- 
tiff is entitled toa full indemnity for 
the injury sustained, by reason of the 
wrongful conversion of his property 
by the defendant; that the defendant 
shall not derive any benefit by his 
own wrongful act.” Schley v. Lyon, 
6 Gani530, 535: 


38. See supra § 327. 


39. Commercial Pub. Co. v. Camp- 
bell Printing, etc., Co., 36 S.E. 756, 


Evans vy. Lips- 


237, 


478. 
339 Ga: 
1 


90 S.E. 863,] 111 Ga..388; 


field Music House v. Harris, 92 S.H. 
402, 20 Ga.App. 42. 

22. Barfield Music House v. Har- 
ris, supra. 

23. Stacy v. Fleming, 159 S.E. 735, 
43 Ga.App. 591; Kaufman v. Seaboard 
Air Line Ry. Co.,73 S.H. 592, 10 Ga. 
App. 248. 

24. Stacy v. Fleming, 159 S.B. 735, 
43 Ga.App. 591; Kaufman v. Seaboard 
Air inet Ry. Co.,\ 73 S.EB. 592, 10 Ga. 
App. 248. 

25. Jesse French Piano, etc., Co., 
v. Cardwell, 40 S.B. 292, 114 Ga. 340. 


26. Evans v. Lipscomb, 31 Ga. 71; 
Willis v. Willis, 22 Ga. 290; Mitchell 
Vieerintup, 19%Ga.75 79% 


27. Evans v. Lipscomb, 31 Ga. 71; 
Willis v. Willis, 22 Ga. 290; Mitchell 
v. Printup, 19 Ga. 579. 


[a] Under verdict for slaves or 
their value, defendant had not the 
privilege of delivering some of the 
slaves and retaining others, but was 


For later cases, developments and changes in the law see Annotations, same title and section number. 


146 Ga. 126; Waldrop v. Wolff, 40 S. 
E. 830, 114 Ga. 610; Holmes y. Langs- 
ton, 36 S.H. 251, 110 Ga. 861; Glover 
v. Gore, 74 Ga. 680; Jackson v. Guil- 
martin, 61 Ga. 544; Knight v. Gaskins, 
99 S.E. 634, 23 Ga.App. 788; Jones v. 
Funston, 99 S.E. 237, 23 Ga.App. 706; 
Johnston v. Sheppard, 95 S.E. 743, 22 
Ga.App. 206; Middleton v. Johnson, 
91 S.E. 785, 19 Ga.App. 478. 


33. Mallary Bros. & Co. v. Moon, 
61 S.H., 401, 130 Ga. 591; Frick v. 
Davis, 5 S.H. 498, 80 Ga. 482. 


34. Mallary Bros. & Co. v. Moon, 


61 S.B. 401, 180 Ga. 591; Frick v. 
Davis, 5 S.E. 498, 80 Ga. 482. 
35. Tinsley v. Block, 25 S.E. 429, 


98 Ga. 248. 

36. Damages in trover generally 
see supra §§ 245-283. 

Offset of damage arising from 
breach of contract see supra § 292. 


37. Schley v. Lyon, 6 Ge, 530; 
Foster v. Brooks, 6 Ga. 287 


Wall v. Johnson, 15 S.E. 
15, 88 Ga. 524. ; 


40. See supra § 327. 


41. O'Neill Mfg. Co. 


v. Woodley, 
44 S.E. 980, 118 Ga. 114; 


Jaques v. 


Stewart, 6 S.E. 815, 81 Ga.! 81; Bank 
of Blakely Vv. Cobb, 63 S.B: 24, 5 Ga. 
App. 289. 

42. See supra § 329. 


43. Koplin v. Shartle Bros. Mach. 
Co., 104 S.E. 217,.150 Ga. 509; O’Neill 
Mfg. Conve Woodley, 44 $.E. 980, 118 
Ga. 114; Oxford v. Ellis, 45 S.B. 67, 
117 Ga. 817; Mashburn v. Dannen- 
berg, 44 S.E. 97, 117 Ga. 567; Mid- 
ville, ete., R. Co. v. Bruhl, 43 S.E. 
et Lk 4117 Ga. 329; Burch  v. Pedigo, 39 
S.E. 493, 1138 Ga. 1160, 54 L.R.A. 808; 
Holmes v. Langston, 36 S.E. 251, 110 


Ga. 861; Jaques v. Stewart, 6 S.E 
815, 81 Ga. 81; Dorsett v. Frith, 25 
Ga. 537; Bell y. Bell, 20: iGa. 250; 


Schley v. Lyon, 6 Ga. 530; Chalker v. 
Savannah Motor Car Co., 140 S.E. 916, 
37 Ga.App. 532; Farrar Lumber Co. 
v. Pickering, 95 S.E. 1001, 22 Ga.App. 


} 


i 


§§ 334-336] 


without hire** or interest,4® or he may recover the 
value at the time of the conversion with interest or 
such hire as he may be able to prove,*® except that 
if the amount of the hire is not stated in the affi- 
davit** he cannot recover the hire from the time 
of the conversion*® but only from the time of filing 
his affidavit and declaration;#® and this right of 
election applies whether the prevailing party is 
plaintiff®® or defendant.®1 Where plaintiff recovers 
for the hire®? he is not entitled to recover any in- 
terest.°° Where the only evidence of the value of 
the property is as to its value at the date of con- 
version, the measure of damages is that amount 
with interest to the time of the trial. <A party’s 
right to recover the value of the property is not 
affected by the fact that he may have purchased it 
for less than its value®® or received it as a gift;5¢ 
and plaintiff’s reeovery against the principal in the 
bail-bond is not limited to the amount of such bond.*7 
If plaintiff elects to recover an alternative verdict, 
and by the wrongful conversion it has been placed 
beyond his power to show the true value of the prop- 
erty, if no value be shown by defendant, plaintiff 


404; Sappington v. Rimes, 95 S.E.] 172, 139 Ga. 324; 
316, 21 Ga.App. 810; Elder v. Wood- 
ruff Hardware & Mfg. Co., 85 S.E. 268, 
16 Ga.App. 255; Woodham v. Cash, 84 45. 
S.E. 142, 15 Ga.App. 674; Peeples v. 
Helton, 80 2S.Ha 215 14. (GalApp. £5; 
Thompson v. Carter, 65 S.H. 599, 6 Ga. 
App. 604; Milltown Lumber Co. v. 
Carter, 63 S.E. -270, 5 Ga.App. 344; 
Walton vy. Henderson, 61 S.E. 28, 4 Ga. 


145 Ga. 558; 
3955 
335; 


Cor; 
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Jaques v. Stewart, 
6 S.E. 815, 81 Ga. 81; 
ton, 80 S.E. 21, 14 Ga.App. 5. 


Drury v. Holmes, 89 S.E. 487, 52 
Tuller v. Carter, 59 Ga. : 
Barnett v. Thompson, 
Stroud v. Wray Bros., 140 S.E. 
773, 37 Ga.App. 461; Cox v. Fairbanks 
116 S.B. 48, 
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[65 C.J.] 
may recover the highest value of the best quality of 
such property.®® 

Contract price of a chattel is not the measure of 
its damages as against one not a party to the con- 
tract,°® nor is the price fixed as between the par- 
ties by an option contract where the option expired 
before accrual of the action.®°® 


Cost of transportation may be a material factor 
in determining the value of the chattel converted.** 


[§ 335] 2. Effect of Particular Circumstances—a. 
Conversion of Promissory Notes. The measure of 
damages for the conversion of promissory notes is 
prima facie the amount of the principal and inter- 
est appearing at the time of conversion to be owing 
and unpaid,°* with interest upon that aggregate from 
thence to the trial.°* ’ 


[§ 336] b. Sale of Property as Perishable or Ex- 
pensive To Keep. Where under the statute permit- 
ting it, the property is sold by the sheriff as perish- 
able or expensive to keep,** it is error to direct a ver- 
dict for more than the amount of the proceeds of — 


Stewart, 6 S.E. 815, 81 Ga. 81. 
Peeples v. Fel-) 53, Blakely Bank v. Cobb, 63 S.E. 
24, 5 Ga.App. 289. 

See supra text and note 46. 

87 Ga. 53. Newman vy. Cross, 33 S.E. 641, 
108 Ga. 776; Martin v. Oslin, 19 S.E. 
988, 94 Ga. 658. 


54 Dunn y. Young, 
22 Ga.App. 17. 


29 Ga.App. 538; 95 S.E. 374, 


App. 173; Blakely Bank v. Cobb, 63 S. 
E. 24, 5 Ga.App. 289. 

[a] “Highest proved value” (1) 
means “the highest value which the 
jury, under the proof, may fix for the 
property during the period between 
the conversion and the trial, and not 
the highest estimate given by any wit- 
ness as to its value during that peri- 
od.” Woodham v. Cash, 84 S.H. 142, 
143, 15 Ga.App. 674. See to same ef- 
fect Lott v. Banks, 94 S.E. 322, 324, 21 
Ga.App. 246; Elder v. Woodruff Hard- 
ware & Mfg. Co., 85 S.E. 268, 16 Ga. 
App. 255; Elder v. Woodruff Hard- 
ware & Mfg. Co., 71 S.E. 806, 9 Ga.App. 
484. (2) ‘“‘When one thus elects to 
claim the highest proved value, he is 
simply not limited to the value shown 
at the time of conversion.” Lott v. 
Banks, supra. (3) “Neither, in a 
ease of this sort, should proof of 
value at that time, if in evidence, be 
excluded from the jury in determin- 
ing what the highest value during the 


entire period really was.” Lott v. 
Banks, supra. 
[b] “Highest proven market 


value.”—An instruction that plaintiff 
was entitled to recover “the highest 
proven market value” between the 
dates of the conversion and the trial 
is not erroneous where all the evi- 
dence in the record refers to market 
value. Koplin v. Shartle Bros. Mach. 
Co., 104 S.B. 217, 150 Ga. 509. 


[c] “‘fime of the conversion’ re- 
lates to the time when the property, 
the value of which the plaintiff is 
seeking to recover, was converted to 
his own use by the defendant in the 
particular cause.” Woodham v. Cash, 
84 S.B. 142, 148, 15 Ga.App. 674. 


{d] Even in absence of demand 
plaintiff is not limited to the highest 
proved value between the time when 
suit was brought and the date of the 
trial. Sappington v. Rimes, 95 S.E, 
316, 21 Ga.App. 810. 


Generally see supra § 252. 


44. Langdale v. Bowden, 77 S.E./S.E. 


Peeples v. Felton, 80 S.H. 21, 14 Ga. 
App. 5. 

[a] Thus, where plaintiff elects to 
take a money verdict for the highest 
proved value of’ the property between 
the time of the conversion and the 
trial, he is not entitled to recover in- 
terest. Stroud v. Wray Bros., 140 S.E. 
773, 37 Ga.App. 461. 

46. O'Neill Mfg. Co. v. Woodley, 
44 S.E. 980, 118 Ga. 114; Mashburn v. 
Dannenberg, 44 S.E. 97, 117 Ga. 567; 
Holmes v. Langston, 36 S.E. 251, 110 
Ga. 861; Jaques v. Stewart, 6 S.E. 
815, 81 Ga. 81; Ezard v. Frick, 76 Ga. 
512;, Woods vs McCall, 67 Ga. 506; 
Dorsett v. Frith, 25 Ga. 537; Schley 
v. Lyon, 6 Ga. 530; Garrett v. Atlanta 
Home Underwriters, 133 S.H. 265, 35 
Ga.App. 404; Dunn v. Young, 95 S.E. 
374,-22 Ga.App. 17; White v. Mc- 
Whorter, 92 S.H. 954, 20 Ga.App. 216; 
Smith v. Duke, 64 S.B. 292, 6 Ga.App. 
75; Blakely Bank v. Cobb, 63 S.E. 24, 
5 Ga.App.- 289. 


“Where the plaintiff in trover elects 
to take damages'instead of! the prop- 
erty, he may recover the value of the 
property at the date of conversion, 
and either hire or interest from that 
date, according to whether the hire 
would be worth more than the in- 
terest or not.’’ Smith v. Duke, 64 S. 
E. 292, 6 Ga.App. 75. 


“Where the plaintiff in trover elects 
to take a money verdiet for the value 
of the property at the date of the 
conversion, he may recover in addi- 
tion thereto a sum representing the 
hire of the property from the date of 
the conversion.” Garrett v. Atlanta 
Home Underwriters, etc., 183 A. 265, 
35 Ga.App. 404. 

47. Requisites, validity, and suffi- 
ciency of affidavit generally see supra 
§ 300. 

48. Phillips v. Taber, 10 S.E. 270, 
83 Ga. 565. 

49. Phillips v. Taber, supra. 

50. O'Neill Mfg. Co. v. Woodley, 44 
eae bn LSS CE van Tt 12: BORIS fe Rob eysiena ie 


_ 55. Elbert County v. Brown, 86 S. 
E. 651, 16 Ga.App. 834. 


56. Elbert County v. Brown, supra. 


57. Phillips v. Taber, 10 S.E. 270, 
83 Ga. 565. 


[a] Reason for rule.—‘It would be 
a great injustice to plaintiffs in trover, 
cases to restrict them, in their re- 
covery for the rent or hire of property 
sued for, to the amount claimed in 
the bail affidavit, or to the penal sum 
of the bond given to replevy the prop- 
erty. The case might be pending for 
years, the defendant receiving the 
benefit of the hire of the property 
during that time, which might amount 
to much more than the penal sum 
mentioned “in- the bond: =a.) 4ainhe 
defendant in a trover case is not lia- 
ble by reason of having given a bond 
for the eventual condemnation money, 
but for the damages in consequence 
of having converted the plaintiff's 
property; and he is liable for what- 
ever that property is proved to be 
worth, and its hire.’ Phillips v. 
Taber, 10 S.E. 270, 272, 83 Ga. 565. 


58. Gordon v. Atlantic Coast Line 
R. Co., 66 S.E. 988, 7 Ga.App. 354. 
Burden of proof see supra § 318. 


59. Chalker & Russell v- Savannah 
Motor Car Co., 140 S.E. 916, 87 Ga. 
App. 532. : 


Contract price as prima facie evi- 
dence of value see supra § 318. 


60. Henry Cotton Mills v. Shoenig, 
127 S.H. 238, 33 Ga.App. 467. 


61. Elbert County v. Brown, 86 S. 
E. 651, 16 Ga.App. 834. 


62. Citizens’ Bank v. Shaw, 65 S.E. 
$1, 132- Ga. 771. 

Generally see supra § 277. 

63. Citizens’ Bank vy. Shaw, supra. 

64. See supra § 305. 


Election to take property sold as 
perishable or expensive to keep see 
supra § 327. 
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the sale.6® Where, however, only part of the prop- 
erty sued for has been sold, as to the part not sold 
plaintiff may recover a money judgment the amount 
of which may be added to the sum recoverable on 
account of the property sold.*® 


[§ 337] c. Special Interest in Property.®” Even 
though plaintiff has only a special interest in the 
property sued for in trover, and elects to take a 
money verdict, he may make the further election®® 
between the highest proved value and the value at 
the time of the conversion with interest or hire,®® 
but his recovery ordinarily is limited to the value 
of his special interest.7° Thus, where plaintiff sues 
for property, the title to which he holds merely as 
security, and elects to take a money verdict, he can- 
not recover more than the debts seeured.*+ A dis- 
tinction has been made, however, between cases in 
which the action is brought against the general own- 
er or against a stranger or wrongdoer;‘? if against 
the general owner, then plaintiff can recover the 
value of his special property only;** but if the 
suit is against a stranger or wrongdoer, plaintiff re- 
covers the full value of the property, and holds the 
balance, beyond. his own interest, for the general 
owner’‘ and all others in community of possession 
or title with him, as their respective interests may 
appear.*> 


Sale with reservation of title. Where, in a suit 
for the recovery of personalty sold of which the 
seller had reserved title and which has been partly 
paid for, plaintiff elects to take a money verdict, the 
proper amount to be recovered is the unpaid bal- 
ance of the purchase money, with interest thereon, 

embraced in an aggregate sum;*® and if plaintiff 


65. Branch v. Fisher, Lowrey & 
Fisher, 122 S.E. 720, 32 Ga.App. 126. 


66. Ellis, McKinnon & Brown v. 
Hopps, 118 S.E. 583, 30 Ga.App. 453. 


damages 
laterals, 
251, 110 Ga. 861. 


if such value is less than the amount 
due on the judgment, the measure of 
is the value of such col- 
Holmes v. Langston, 36 S.E. 
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elects to recover the specific property, before doing 
so he must return the money paid him after deduct- 
ing reasonable hire.** 


[§ 338] 3. Mitigation of Damages.7* Defendant 
is entitled to a deduction from the value of the con- 
verted property of all sums received by the owner 
on account thereof.7® Thus where, after a party 
chargeable with fraud has refused to accept the re- 
turn of the property transferred by him and to re- 
transfer the property received by him, and after an 
action by the defrauded party to recover the prop- 
erty transferred by him or its value has been com- 
menced the defrauded party disposes of the prop- 
erty received by him, defendant is entitled to have 
the fair market value or the fruits of the disposi- 
tion applied in mitigation of the damages.®® Al- 
though defendant is, under certain circumstances, 
permitted to set off the value of his labor and expense 
by which property innocently converted was im- 
proved,®! he can in no ease reduce plaintiff’s recoy- 
ery below the value his chattel would have had if 
left in the state in which the wrongdoer found it.*? 
The converter of a promissory note has the right 
to show in reduction the fact of payment in whole 
or in part,S* the inability of the makers to pay 
wholly or partially,** a release of the makers from 
their undertaking,*®® the invalidity of the notes,®® or 
other matter which will legitimately affect and di- 
minish their value.’* 


Surrender of property after conversion, although 
not defeating the action,®* goes in mitigation of 
damages.°® A tender of return, in order effectively 
to go in mitigation of damages, must embrace all 
the property claimed by plaintiff®® and must be un- 


should go in mitigation of damages 
(Bradley v. Burkett, supra). 


Vist TAAYS Vag hOrdan, ale Sak medio 
85 Ga. 741, 9 L.R.A. 373. 


78. 


67. Generally see supra § 248. Ti Wiol ies) w) aianesioniennranin ns Generally see supra §§ 264— 

68. See supra § 334. Ellis, McKinnon & Brown vy. Hopps, 79. R 

69. Lott v. Banks, 94 S.E. 322, 21/118 S.E. 583, 30 Ga.App. 453; Lott v. | 94‘G@a EY i Be wcDume 16 S.E. 648, 
Ga.App. 246; Benton v. Harley, 94 S.| Banks, 94 S.B. 322, 21 Ga.App. 246;|1) goo 95 Ga TE Se eee 


E. 46, 21 Ga.App. 168. 


7 App. 168; 
70. Witt v. Nesar, 89 S.E. 747, 145 
Ga. 674; Holmes v. Langston, 36 S.E. 18 Ga.App. 57. 
251, 110 Ga. 861; Bell v. G. Ober, etc., [a] For example, 


Co., 23 S.B. 7, 96 Ga. 214; Horne v. 


Guiser Mfg. Co., 74 Ga. 790; Guilford| his cropper. 


Benton v. Harley, 94 S.E. 46, 21 Ga. 
Way v. Bailey, 88 S.E. 799, 


lord brings a bail trover suit against 
Way v. Bailey, 88 S.E. 


ern Express Co., 48 Ga. 625; Smith 
v. Commercial Credit Co., 111 S.E. 821, 
28 Ga.App. 403. See Morton v. Frick 
Co., 18 S.E. 463, 87 Ga. 230 (where 
defendant failed to receive credit for 
amount paid because he had pleaded 


where a land- 


v. McKinley, 61 Ga. 230; Clark v. 
Bell, 61 Ga. 147; Bigelow v. Young, 
30 Ga. 121; Russell v. Kearney, 27 Ga. 
96; Franklin v. Tanner, 129 S.E. 114, 
34 Ga.App. 254; Smith v. Commercial 
Credit Co., 111 S.E. 821, 28 Ga.App. 
403; Lott v. Banks, 94 S.H. 322, 21 
Ga.App. 246; Benton v. Harley, 94 S.E. 
46, 21 Ga.App. 168; Atlantic Coast 
Line R. Co. v. Gordon, 73 S.BH. 594, 10 
Ga.App. 311; Roper Wholesale Gro- 
cery Co. v. Faver, 68 S.E. 883, 8 Ga. 
App. 178. 


[a] Rule applied.—Where the sub- 
ject matter of an action of bail trover 
is promissory notes which had been 
pledged by defendant as collateral se- 
curity for a debt due by him to plain- 
tiff, and afterward placed in defend- 
ant’s hands for collection, and plain- 
tiff has in a former suit recovered 
judgment on the debt thus secured, 
the measure of plaintiff’s damages is 
the amount due on the judgment ren- 
dered in the former suit at the date 
of the trial of the trover action, 
provided the value of the collaterals 
equals or exceeds that amount; and, 


799, 18 Ga.App. 57. 

72. Schley v. Lyon, 6 Ga. 530. 

73. Schley v. Lyon, supra; Atlan- 
tic Coast Line R. Co. v. Gordon, 73 S. 
EB. 594, 10 Ga.App. 311. And see cases 
supra note 70. 


74. Schley v. Lyon, 6 Ga. 530. 


75. Atlantic.Coast Line R. Ca: ‘v: 
Gordon, 73 S.BE. 594, 10 Ga.App. 311. 


76. Ross v. McDuffie, 16 S.E. 648, 
91 Ga. 120; Bradley v. Burkett, 11 
S.E. 492, 82 Ga. 255; Smith v. Com- 
mercial Credit Co., 111 S.E. 821, 28 Ga. 
App. 403. 


[a] Rule applied.—(1) In trover 
for property sold by plaintiff to de- 
fendant at a fixed price, evidenced by 
a note, where plaintiff retained title to 
the property to secure the price, the 
recovery Should be for the amount of 
the note with interest, and not the 


‘highest proved value of the property 


from the date of the note to the time 
of trial (Bradley v. Burkett, 11 S.E. 
492, 82 Ga. 255), (2) and if any of the 
purchase money has been paid, that 


the general issue instead of the facts). 


80. Barnett v. Speir, 21 S.E. 168, 
93 Ga. 762. 


81. See supra § 292. 


82. Milltown Lumber Co. v. Car- 
ter, 63 S.E. 270, 5 Ga.App. 344. 


[a] “In other words the wrongdoer 
cannot ‘improve’ the owner out of his 
property or any part of its natural 
value.” Milltown Lumber Co. vy. Car- 
ter, 63 S.E. 270, 274,.5 Ga.App. 344. 


83. Citizens’ Bank vy. Shaw, 65 S.E. 
S132 Gan vU. 


84. Citizens’ Bank y-. Shaw, supra. 

85. Citizens’ Bank vy. Shaw, supra. 

86. Citizens’ Bank v. Shaw, supra. 

87. Citizens’ Bank vy. Shaw, supra. 

88. See supra § 291. 

89. Bodega v. Perkerson, 60 Ga. 
516; Spiers v. Hubbard, 78 S.E. 136, 


12 Ga.App. 676. 


90. Georgia, etc., R. Co. v. Blish 
Milam. Co., 82 S.E. 784, 15 Ga.App. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 338-341] TROVER AND 


conditional. 


[§ 339] L. Costs. Under the statute requiring 
plaintiff to pay the costs of the action in the ab- 
sence of proof of a previous demand and refusal, 
where defendant at the first term tenders the prop- 
erty to plaintiff together with reasonable hire there- 
for since the conversion,®? the tender must embrace 
all the property claimed by plaintiff’? and must 
be unconditional.®* A tender of the property made 
after institution of the suit is not in compliance with 
the statute if unaccompanied by tender of hire,?® 
and a tender will not throw the costs on plaintiff 
if made after the first term.°® A tender of the prop- 
erty without a tender of hire is sufficient if the prop- 
erty is worth nothing for hire,’ or if there has been 
no conversion.®& Although plaintiff in an action 
brought without previous demand has obtained pos- 
session of the property, thus making it impossible 
for defendant to tender such property, if the lat- 
ter fails to disclaim title and tender reasonable hire 
he is liable for costs in the suit.®° 


Tender of cumbrous articles. Where the property 
consists of cumbrous articles and plaintiff is a non- 
resident of the eounty in which they are situated, a 
bona fide offer to deliver such property at any rail- 
road station within the county which plaintiff may 
select constitutes a tender sufficient to charge plain- 
tiff with costs.? 


Counsel fees are not recoverable as costs where 
the property was tendered before suit, and the ten- 
der refused and no subsequent demand was made 
for it.2 


[§ 340] M. Liability on Bonds and Undertaking® 
—1l. In General. Where plaintiff has given bond and 
obtained possession of the property in suit, upon 
dismissal of the action the court is authorized to 
enter judgment on the replevy bond for the value 
of the property,* and it is not necessary to bring 
suit on the bond® or have a jury trial.° The rule 


91. Georgia, etc., R. Co. v. Blish 


98. Trammell v. 
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is applicable notwithstanding defendant may not 
claim any title to the property and holds possession 
only for some special purposes or under some lim- 
ited right or title,* the money recovered in such case 
being held by defendant for the benefit of all per- 
sons having lawful claims to the property accord- 
ing as their interests may appear.® But the court 
has no jurisdiction to enter judgment on the bond 
where no process is attached to the petition or served 
on defendant and the deficiency has not been 
waived. 


[§ 341] 2. Liability or Discharge of Surety. A 
person signing as additional surety on a bond given 
by defendant in bail trover, knowing that the bond 
had been refused for want of additional surety, and 
thereby enabling his principal to obtain the prop- 
erty, is liable on the bond regardless of whether his 
signing operated to discharge the other surety.!° 
Where the action is brought against two persons 
who unite in one bond with another person as sure- 
ty, plaintiff’s failure to recover against one of 
the defendants does not discharge the surety; 
and, where judgment is obtained against de- 
fendant and his surety for a certain sum with a spe- 
cial lien on the property, a levy thereon will not 
operate to discharge the surety where the levy is 
insufficient. to satisfy the judgment,!? nor will the 
taking of other property by the obligee from the 
principal on the bond under a claim of right be 
held to inerease the risk of the surety on the bond 
or require credit for the property taken;1* but a 
party, by taking possession of the property sued for 
after rendition of judgment in his favor, discharges 
the surety pro tanto in the amount of the value of 
the property.t# Where plaintiff, in fieri facias upon 
property belonging to the surety on a replevin bond, 
has removed part. of the principal’s property outside 
the county, such surety is discharged to the extent 
of the property thus removed.1® 


Mallory, supra; 5. Petty v. Piedmont Fertilizer Co., 


Milling Co., supra. 
92. Park Code Annot. 
§ 4494. 


93. Chalker & Russell v. Savannah 
Motor Car Co., 140 S.E. 916, 37 Ga. 
App. 532. 

{a] Dismantled automobile.—The 
requirements of the statute cannot be 
taken as having been met when the 
alleged tender of an automobile con- 
sisted of an offer to return it stripped 
of various parts of the machinery 
with which it was equipped when re- 
ceived by defendant, and likewise 
stripped of the various portions of 
the equipment which had been substi- 
tuted for the original equipment by 
defendant mechanic. Chalker & Rus- 
sell v. Savannah Motor Car Co., Inc., 
140 S.E. 916, 37 Ga.App. 532. 

94. Chalker & Russell v. Savannah 
Motor Car Co., supra. 

95. Powers v. Franklin, 124 S.E. 
363, 32 Ga.App. 641. 

96. Downs Motor Co. v. Colbert, 
130 S.E. 592, 34 Ga.App. 542; Securi- 
ties Trust Co. v. Marshall, 118 S.E. 
478, 30 Ga.App. 379. 

Effect of tender on plaintiff’s right 
to elect verdict see supra § 327. 

97. Trammell v. Mallory, 42 S.E. 
62, 115 Ga. 748. 


[65 C. J.—12] 


(Ga. 1914) 


Securities Trust Co. v. Marshall, 118 
S.E. 478, 30 Ga.App. 379. 


99..- Wall v. Johnson, 15 S.E. 15, 
88 Ga. 524. 


1. Trammell v. Mallory, 42 S.E. 62, 
115 Ga v4s: 

[a] Engine and boiler and cotton 
gin are cumbrous articles within the 
rule. Trammell v. Mallory, 42 S.E. 62, 
115 Ga. 748. 


Form and sufficiency of tender gen- 
erally see Tender §§ 6-60. 


2. Wall v. Johnson, 15 S.E. 15, 88 
Ga. 524. ‘ 


3. Liability on replevin and rede- 
livery bonds generally see Replevin 
§§ 394-464. 


Validity and sufficiency of ‘bond see 
supra § 302. 


4 Petty v. Piedmont Fertilizer 
Co., 90 S.H. 966, 146 Ga. 149; Pope v. 
Scott, 84 S.H. 582, 143 Ga. 275; Lauch- 
heimer v. Jacobs, 55 S.E. 55, 126 Ga. 
Zola LOMAS Vig erLees) ib) Sobel ails, 
88 Ga. 533; Marshall v. Livingston, 
77 Ga. 21; Stacy v. Fleming, 159 S.E. 
735, 43 Ga.App. 591; Dobbs v. Bell 
Laundry, 105 S.E. 53, 25 Ga.App. 734; 
Kaufman v. Seaboard Air Line Ry., 73 
S.E. 593, 10 Ga.App. 248. 


_ Judgment for defendant in main ac- 
tion see supra § 330. 


90 S.E. 966, 146 Ga. 149; Pope v. Scott, 
84 S.B. 582, 143 Ga. 275; Lauchheimer 
v. Jacobs; 55 S.H. 55, 126 Gas’ 261. 


Action on bond see infra § 342. 


6. Petty v. Piedmont Fertilizer Co., 
90 S.E. 966, 146 Ga. 149; Pope v. 
Scott, 84 S.E. 582, 1438 Ga. 275; Lauch- 
heimer v. Jacobs, 55 S.B. 55, 126 Ga. 
261; Kaufman v. Seaboard Air Line 
Ry., 73 S.BE. 5938, 10 Ga. App. 248. 


7 Stacy v. Fleming, 159 S.E. 735, 
43 Ga.App. 591; Kaufman v. Sea- 
board Air Line Ry., 73 S.E. 592, 10 Ga. 
App. 248. 

8 Stacy v. Fleming, 159 S.BE. 735, 
43 Ga.App. 591; Kaufman vy. Seaboard 
Te Line Ry., 73 S.B. 593, 10 Ga.App. 


9. Morse v. Turner, 92 S.E. 767, 20 
Ga.App. 108. 


10. Clark v. Macon Telegraph Pub. 
Co., 84.S.E. 577, 143, Ga. 278. 


11. Waldrop v. Wolff, 40 S.E. 830, 
114 Ga. 610. 


12. Jenkins v. Swicord, 104 S.E. 
18, 25 Ga.App. 640. 
13. Trice-v. Cabero, 155 S.E. 54, 


41 Ga.App. 816. 
14. Trice v. Cabero, supra. 


15. Dasher v. I. A. Brannen & Bro., 
116 S.E. 206, 29 Ga.App. 258. 
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[§ 342] 3. Actions.1¢ 


The rules applicable in ac-: 
tions on replevin and redelivery bonds generally*? 
are applicable in an action on a replevy bond given 
in a suit in trover;!® for example, the rules as to 
weight and sufficiency of evidence.?® 


TROVER AND CONVERSION—TRUE 


Where the evi- | defendant.” 


dence shows that defendant was surety on the bond 


*TRUANCY.! 

TRUANT.? 

TRUCE. 

TRUCK. [§ 1] A. As Vehicle.* 


“truck” is a wheeled vehicle for carrying heavy 
weights;> a strong vehicle for transporting freight, 
merchandise, and other heavy articles.® 


As a motor vehicle’ a truck is an automobile for 


transporting heavy loads.® 


Phrases: “All motor trucks,”® and “while driving 
automobile truck,’?° 


orridinginoronany . . 
also “truck wagon.’’++ 


16. Liability as not dependent on 
suit see supra § 340.~ 


17. See Replevin §$ 430-464. 
18. See cases infra this section. 
19. See case infra this note. 


[a] Evidence held sufficient to au- 
thorize inference that defendant 
executed bond. Trice v. Cabero, 155 
S.BE. 54, 41 Ga.App. 816. 


Weight and sufficiency of evidence 
in action on replevin or redelivery 
bond generally see Replevin § 458. 


20. Trice v. Cabero, 155 S.E. 54, 41 
Ga.App. 816. 


1. See Schools and School 
tricts §§ 1029-1037. 
“Habitual truancy” 
227 note 62 [b]. 
2. See Schools and School Dis- 
tricts § 1029. ‘ 
Truant: 
As delinquent see Infants § 227 notes 
620 bd; Pel. 
Officer see Schools and School 
tricts §§ 1031-1036. 


School see Schools and School Dis- 
tricts § 1030. 


3. See War [40 Cyc text and note 
48]. ; 
4 See Trucking 
Cross references: 
Automobile truck: 
Defined see Motor Vehicles § 6. 


Dis- 


see Infants § 


Dis- 


Company post. 


Distinguished from “fire engine” 
see Motor Vehicles § 6 note 45 
[a]. 


Auto truck: 
Defined see Motor Vehicles § 6 note 
44 [b]. 
Included in term ‘‘automobile”’ see 
6 C.J. p 867 note 28 [a]; Motor 
Vehicles § 2. 


Fire truck, negligence of driver see 
Street Railroads § 404. 
Licenses § 83 note 38 [b]. 
Motor truck: 
Defined see Motor Vehicles § 6 note 
44 [a]. 
Included in term: 
“Automobile” see Motor Vehicles 


ae 


“Motor vehicle’ see Motor Vehi- 
eles § 1 


[§ 2] B. Payment of Wages. 


[§ 342 


sued on and liable as such, that he has not been re- 
leased by the acts of plaintiff, and that plaintiff's 
verdict and judgment in the trover suit have not 
been satisfied, it is error to direct a verdict for 


In this sense, 


“truck” is payment of wages in goods instead of 


eash.+2 


In this sense, 


TRUE.'® 


Truck Act. In English law the name given to St. 
1 & 2 Wm. IV. «¢. 37, passed to abolish what is com- 
monly called the “Truck System,” under which em- 
ployers were in the practice of paying the wages of 
their work people in goods, or of requiring them to 
purchase goods at certain shops.** : 


TRUCKING COMPANY.'* Phrase: 


7 15 
trucking company.’’?® 


“Bus or 


In one sense, “true” is conformable to 


fact;!7 conformable to truth;*® conformable to the 


Railway truck, “plant’’ including see 
48 C.J. p 1221 note 28 [a] (10). 


Truck distinguished from other ve- 
hicles or subclassified for license 
taxes see Motor Vehicles §§ 81, 198. 


Warehouse distinguished from truck 
fea Customs Duties § 321 note 16 
c]. 


5. Oxford D. [quot Paltani v. Sen- 
tinel Life Ins. Co., (Neb.) 237 N.W. 
392, 393]. 


“Vehicle” [39 Cyc 1125]. 


6. Standard D. [quot Hemlock 
6400 Tire Co. v. McLemore, 268 S.W. 
LLG Ae el oda enn. a9 0); aleail tami tive 
Sentinel L. Ins. Co., (Neb.) 237 N.W. 
392, 394. 


wae See Motor Vehicles 42 C.J. p 


8. New Century D. [quot Paltani v. 
Sentinel L. Ins. Co., (Neb.) 237 N.W. 
392, 393]. 


[a] “Automobile” distinguished.— 
“Tt is quite apparent that the Legis- 
lature [in a statute providing for reg- 
istration of automobiles and fixing 
fees] intended to recognize and deal 
with two distinct classifications of 
motor propelled vehicles. One, the 
automobile as commonly known, and 
associated always with ideas of rapid- 
ity of movement and physical com- 
fort; second, the truck, quite gener- 
ally associated with the ideas of 
strength, weight, carrying capacity, 
slow speed, and consequent extra road 


wear. All definitions of the word 
‘truck’ carry clearly these ideas of 
the vehicle thus described.’”” Hemlock 


6400 Tire Co. v. McLemore, 268 S.W. 
106, LI tol lenn..99. 


[b] “Roadster” distinguished.—‘It 
appears that the manufacturer, the 
Ford Company, builds and sells to the 
trade a type of car which it classi- 
fies and designates as a ‘truck.’ This 
car is much heavier than the roadster 
type, is of stronger construction, us- 
ing larger and wider tires, and dif- 
ferent gear ratio, and is generally 
constructed with a view to heavier 
hauling.’”’ Hemlock 6400 Tire Co. v. 
McLemore, 268 S.W. 116, 117, 151 Tenn. 
99. See Paltani v. Sentinel L. Ins. 
Co., (Neb.) 237 N.W. 392, 394 (“intent 
[of a statute providing for registra- 
tion of automobiles and fixing fees] 
being to distinguish heavy, slow mov- 
ing freight vehicles causing heavy 


road wear, according to manufactur- 
er’s class’’). i . 

[ec] Statutory definition.—‘Trucks 
shall include motor vehicles equipped 
or used to carry anything other than 
passengers.”’ Comp. St. (1929) § 60- 
301 [quot Paltani v. Sentinel L. Ins. 
Co., (Neb.) 237 N.W. 392, 393 (“part 
of the article relating to motor vehi- 
cle registration and licenses’’) ]. 

9. Hemlock 6400 Tire Co. v. Mc- 
we 268 S.W. 116, 117, '151 Tenn. 


10. Paltani v. Sentinel L. Ins. Co., 
(Neb.) 237 N.W.. 392, 393. 


igi Smith v. Chase, 71 Me. 164, 


[a] In exemption statute, a term 
held not to apply to ‘fone of those 
movable stores that traverse the 
State on wheels or runners, covered 
it may be with the meretricious 
adornments of carving and gilding, 
as well as paint and varnish, but 
rather [to] one of those vehicles used 
most commonly for farm work or 
heavy hauling, with horses or mules, 
as a ‘cart’ is with oxen.” 
Chase, 71 Me. 164, 166. 

: somite as exempt see Exemptions 

“Wagon” [40 C.J. 249]. 

12. Webster New Int. D. 

[a] Statutory definition. — 
““Truck’ means the payment of wages 
otherwise than in lawful money, or 


otherwise than to the full amount 
earned by the employee.” Act May 


.28, 1891 § 7 [quot Frorer v. People, 


31) N.Y 395, 14, Tl) 171, 175. 16) are 

ugar tt See Master and Servant § 
oO. 

“13. Black Ie. D: [quot (Stateue. 

Peel Splint Coal Co., 15 S.E. 1000, 36 

W.Va. 802, 832,17 L.R.A. 385]. 


3 .o See also Truck § 1; Carriers 
Ds 

15. Schwarting v. Ogram, (Neb.) 
242 N.W. 2738, 276. 

16. See Truly post; Truth post; 


Untrue [39 Cyc 842]. 


17. Webster Int. D. [quot Johnson 
v. Des Moines L. Ins. Co., 75 N.W. 101, 
105 Towa 273, 276). 


18. Century D. [quot First State 
Bank of Teague v. Hadden, (Tex.) 
158 S.W. 1168, 1170]. 


*By CHARLES REZNIKOFF (Trucncy—Trustor). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Smith v. | 


x 


= 


’ 


.actual state of things;19 


In-another and broader sense, 


sideration for the bond, 


correct ;*° 
ror;*1 not false, erroneous, inaccurate, or the like.?2 
In another sense, “true” is right to precision;2° eon- 
formable to a rule or pattern;?* exact;?> accurate.2® 
“true” 
as a synonym of “honest,”?" “sincere,”’?’ “not fraud- 
 wulent.”?° Accordingly, in connection with testimony, 

~ “true” has been held convertible with “good faith ;’° 
and, under a statute requiring affidavits for judg- 
ment on warranty of attorney to state the true con- 
“true” means that which is 


TRUE 


and technical.®1 
synonymous ;°? 


free from er- 


is often used | “true” 


entire copy.3? 


frank and actual, rather than that which is precise 


19. Moulor vy; American LL. Ins 
Co, 4°S.Ct. 466; 111 U.S 335,345, 28 
- L.Ba. 447 [quot Globe Mut. L. ins. 
_ Assoc. v. Wagner, 58 N.E. 970, 188 Ill. 
135, 1385. 80. Am:S JR. .169,.'52)/LR.A. 
649; Weil v. New York L. Ins. Co., 
a -150. Soc, 47 “ia,Anm. 1405) 1416; 
Ames v. Manhattan L. Ins. Co., 58 
N.Y.S. 244, 40 App.Div. 465, 471; Lo- 
gan v. Provident Sav. L. Assur. Soc., 
£0 S.E. 529, 57 W.Va. 384, 393]. 

[a] Similar definition—‘In ac- 
cordance with the actual state of 
things.” Webster Int. D. [quot John- 
son v. Des Moines L. Ins. Co., 75 N.W. 
101, 105 Iowa 2738, 276]. é 

20. Webster Int. D. [quot Johnson 
v. Des Moines L. Ins. Co., 75 N.W. 
101, 105 Iowa 273, 276]. See First 
State Bank of Teague v. Hadden, 
(Tex.) 158 S.W. 1168, 1170 (“‘correct” 
practically synonymous). But see in- 
fra text and note 33. 

“Correct” 14a C.J. p 1426. 

21. Century D. [quot First State 
Bank of Teague v. Hadden, (Tex.) 
158 S.W. 1168, 1170]. 


22. Webster Int. D. [quot Johnson 
v. Des Moines L. Ins. Co., 75 N.W. 
101, 105 Lowa 278, 276]. 

“Erroneous” 21 C.J. p 822. 

“False” 25 C.J. p 435. 

“Inaccurate” 31 C.J. p 369. 

23. Webster Int. D. [quot John- 


son v. Des Moines L. Ins. Co., 75 N.W. 
101, 105 Iowa 273, 276]. 

“Right” § 13. 

24, Webster Int. D. [quot John- 
son vy. Des Moines L. Ins. Co., 75 N.W. 
101, 105 Iowa 273, 276]. 

25. Webster Int. D. [quot Johnson 
v. Des Moines L. Ins. Co., 75 N.W. 
101, 105 Iowa 2738, 276]. 


cpxacy’’ 23 C.J. -p 177; 


26. Century D. [quot First State 
Bank of Teague v. Hadden, (Tex.) 
158 S.W. 1168, 1170]; Webster Int. 
D. [quot Johnson v. Des Moines L. 
Ins. Co., 75 N.W. 101, 105 Iowa 273, 
276]. 

“Accurate” 1 C.J. p 735. 


27. Moulor v. American L. Ins. Co., 
4 S.Ct. 466, 111 U.S. 335, 345, 28 L.Ed. 
447 [quot Globe Mut. L. Ins. Assoc. 
v. Wagner, 58 N.E. 970, 188 Ill. 133, 
138, 80 Am.S:R. 169, 52> L.R-A.. 649; 
Metropolitan L. Ins. Co. v. Moravec, 
116 Ill.App. 271, 276; Weil v. New 
York L. Ins: Co., 17 So. 853, 47 La. 
Ann. 1405, 1416; Ames v. Manhattan 
oe LAS. Co., 58 N.Y.S. 244, 40 App.Div. 
465, 471; Logan yv. Provident Sav. L. 
Assur. Soc., 50_JSi 529; 5 W.Vian 
384, 393]. See Honest 30 C.J. p 457 
text and note 23 


28. Moulor v. American L. Ins. Co., 
4 S.Ct. 466, 111 U.S. 335, 345, 28 L.Ed. 
447 [quot Globe Mut. L. Ins. Assoc. 
v. Wagner, 58 N.E. 970, 188 Ill. 133, 
138, 80: Am.S.R. 169,52 U.R.A., 649; 
Metropolitan Life Ins. Co. v. Mora- 
vec, 116 Ill.App. 271, 276; Weil v. 
New York L. Ins. Co., 17 So. 853, 47 
La.Ann. 1405, 1416; Ames v. Manhat- 
fam vle LS. Co., 58 N.Y.S. 244, 40 App. 
Div. 465, 471; Logan v. Provident Sav. 
L. Assur. Soc., 50 S.E. 529, 57 W.Va. 


384, 393]. 

29. Moulor v. American L. Ins. Co., 
4 S.Ct. 466, 111 U.S. 335, 345, 28 L.Ed. 
447 [quot Globe Mut. L. Ins. Assoc. 
v. Wagner, 58 N.E. 970, 188 Ill. 133, 
138, 80 Am.S.R. 169, 52 L.R.A. 649; 
Metropolitan Life Ins. Co. v. Moravec, 
116 Ill.App. 271, 276; Weil v. New 
York, lis ins: .Co.; 01% ‘Sosp853), 47 2a. 
Ann. 1405, 1416; Ames v. Manhattan 
L. Ins.*Co., 58 N.Y.S. 244, 40 App.Div. 
465, 471; Logan v. Provident Sav. L 
Assur. Soc., 50 S.E. 529, 57 W.Va. 
384, 393]. 

“Fraudulent” 27 C.J. p 393. 

30. See Good § 9 note 16 [b]. 

31. See Judgments § 316 note 19 
[a] (2) 

32. Landauer v. Conklin, 54 N.W. 
322, 3 S.D. 462, 472 [cit Webster D.]. 
See Fairhaven Land Co. v. Jordan, 32 
P. 729, 5 Wash. 729, 7385 (‘the verifi- 
cation is that the affiant, who was 
president of the claimant company, 
‘has read the foregoing statement of 
notice of lien, and knows the con- 
tents thereof, and that statement is 
true, as he verily believes.’ The stat- 
ute requires that the verification be 
‘to the effect that the affiant believes 
the same to be just.’ The body of the 
statement contains a notice of the 
necessary facts, and shows a certain 
amount due after deducting all just 
credits and offsets. If this be true, 
then the effect of the verification is 
that the claim is just’’). 


33. Hughes v. Potts, 87 S.W. 708, 
709, 39 Tex.Civ.App. 179 (require- 
ment of statute as to affidavit of a 
creditor presented to an assignee for 
creditors “that the statement is true, 
that the debt is just,” etc., is not com- 
plied with by an affidavit omitting to 
say that the statement is “true” and 
the debt ‘‘just,” but stating that the 
account is ‘“‘correct”; “for an account 
might be correct and yet the debt not 
be just’). But see infra note 74 [a]. 


Rone Norris v. Beaty, 6 W.Va. 477, 


“Faithful” 25 C.J. p 483. 
35. See Contracts 13 C.J. p 214. 


36. Welsbach Co. v. State (Cal. 
App.) 270 P. 690, 692. 


[a] “Genuine” contracts synony- 
mous.—Welsbach Co. v. State, (Cal. 
App.) 270 P. 690, 692. 

[b] “Sometimes called ‘contracts 


implied in fact.’ ’—Welsbach v. State, 
(Cal.App.) 270 P. 690, 692. “Contracts 
implied in fact” see Contracts §§ 8, 9. 


[c] Distinguished from quasi or 
constructive contracts.—Welsbach Co. 
v. State, (Cal.App.) 270 P. 690, 692. 
See also Contracts §§ 7, 10. 


37. Butler v. Owen, 7 Ark. 369, 
372; Edmiston v. Schwartz, 13 Serg.& 
Re (rawr Loos 


[a] Effect of “true.”—As used in 
a statute relative to insurance poli- 
cies containing a ‘‘true copy” of the 
application, “it is said that nothing 
is added by the word ‘true’; that, to 
be a copy, it must be a true copy; 
and yet this discussion recognizes 
that a copy may be only substantial, 


not equivalent to 
and punctual payment,” as used in a trust deed, 
means “faithful.”?4 


True contracts.*° 
ceived in, and founded upon, the intention and will 
of the parties to be bound thereby.*°® 


(Gone: Sehee dco 


“True” and “just”? have been held 


but both together have been held 


“correct.’”?3 In the phrase “true 


Ingagements which are con- 


True copy; true copies. A “true copy” imports an 
Phrases: 


“A true’copy, Attest,’?® 


or that it may be exact, accurate, or a 
true likeness of the original. The 
word ‘true’ surely emphasizes the re- 
quirement.” Johnson v. Des Moines 

nf Ens li Con a7 on NEW. OLE Lowa 
273, 276. But see infra this note [c]. 
“Copy” as true copy see Copy 13 C.J. 
p 934 text and note 89. True copy 
of application to be attached to policy 
see Insurance §§ 219, 220. 


[b] “Certified copy” distinguish- 
ed.— ‘These terms are not inter- 
changeable a ‘certified copy’ 


implies more than a ‘true copy,’ and 

a ‘true copy’ is not a ‘certi- 
fied copy.’ In marking a copy under 
the appellation of a ‘true copy’ and 
affixing the seal of the court, the 
name of the clerk, and his deputy, if 
marked by a deputy, there is no cer- 
tification under the seal of the court 
and signature of the clerk that the 
document so marked is on file in the 
office of the clerk and is a copy of the 
document as the same remains of 
record.”’ Ehrlich v. Mulligan, (N.J.) 
140 A. 463, 465, 104 N.J.Law 375, 57 
A.L.R. 596. “Certified copy” 11 C.J. 
p 78. Documentary evidence see Evi- 
dence §§ 900-1218. 


{[c] In statute relative to record- 
ing of chattel mortgages, the use of 
the words “true copy’’ “does not re- 
quire that a literal and verbatim copy 
of the instrument must be filed, but 
a copy substantially true.’ Central 
Nat. Bank v. Brecheisen, 70 P. 895, 
896, 65 Kan. 807. To same effect Un- 
ion Stockyards Bank of Wichita, Kan., 


v. Hamilton, 246 F. 580, 586. See 
Chattel Mortgages §§ 186-244. But 
see supra note 36 [a]. “Substantial 


see Substantial § 8 text and 
note 87. “Substantially true’ defined 
see Substantially 60 C.J. p 979 text 
and note 98. 


[d] In statutes relative to bills of 
sale, (1) ‘“‘‘a true copy’ must mean 
that every material provision which 
is contained in the original must be 
pias in the copy.” Per Bankes, 
L. J., in Burchell v. Thompson, [1920] 
2 K.B. 80, 98, 99. To same effect 
Commercial Credit Co. of Canada v. 
Fulton Brothers, [1923] A.C. 798, 803. 
(2) eeAethle CODYau «ae does not 
mean an exact copy; for instance, 
mere mis-spellings, mere failure to 
fill up blanks which can be filled up 
from other parts of the deed—mat- 
ters which do not affect in any way 
the purpose for which the true copy 
is required—will not prevent the doc- 
ument registered from being a ‘true 
copy’ within the meaning of the Act.” 
Per Scrutton, \i:) J in Burehellh vy, 
Thompson, [1920] 2 K.B. 80, 102. (3) 
“It is not sufficient for a copy, to be 
a true copy, to state with complete 
accuracy in a summary form the ef- 
fect of the stipulations contained in 
the original document. Lt is? snot 
merely a document that is to state 
the true legal effect of the original; 
it is to be a copy of the original.’ 
Per Atkin, L. J., in Burchell v. Thomp- 
son, [1920] 2 K.B. 80, 105. Registra- 
tion of bills of sale see Sales § 590. 


38. Com. v. Wait, 131 Mass. 417, 
ae Com. v. Ford, 14 Gray (Mass.) 
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“foregoing are true copies of the original,’*® “full, 
true, and correct copy,’*® “true and complete 
copy,’4? “true and correct copy,”’*? “true, full and 
complete copy,’** and “true, perfect, and complete 
copy.” +4 


True value.*® As used in laws providing that 
property shall be assessed for taxes according to its 
“true value,” the phrase has been defined to mean 
the value which it has in exchange for money.*® The 
phrase has been construed as used in a statute rela- 
tive to the purchase of bridges.47 Phrases: “Full 
and true cash value,’”’*® “full and true value,”*® “just 
and true value,”®® “true cash value,”®! “true cash 
value of property,’®? and “true value in cash.”** 


True verdict.° The voluntary conclusion of the 
jury after deliberate consideration;®® the truthful 
saying of twelve impartial, fair-minded men, who 
arrive at a conclusion because it is their duty, under 


TRUE 


the evidence, to do so, and not because they are ~ 


coerced, whether wittingly or unwittingly, by a trial 
judge so to do.®® <A verdict is not a “true verdict,” 
if it is the result of any arbitrary rule or order, 
whether imposed by the jurors themselves or by 
the court or officer in charge.°* 


Other phrases: “Fair and true answers,”°> “full 
and true,’®® “full, true, and detailed account,’’® 
Sill, true, and perfect, CER AS, true,”? ‘Gs true and 
correct, 763 “cust and true,”’®* “just and true ac- 
eount,”65 “substantially true,76° “the true question 
of fact to be tried,”’®? “true aecount,”®> “true ac- 
count of the sum due,”’®® “true and complete,”*° 
“trae and complete transcript,’71 “true and cor- 
rect,”7? “true and correct transeript,”’7* “true and 
just,”7* “true and perfect,”’7?> “true and punctual 
payment,’7® “true bill,”77*“true econsideration,”** 


39. See Appeal and Error § 2166 
note 2 [a]. 

40. See Full § 2 text and note 42. 
soot See Complete § 1 text and note 

42. See Correct 14a C.J. p 1426 
text and note 80: See also Appeal and 
Error § 2168 note 13 [b]. 

43. See Appeal and Error § 2168 
note 12 [dl]. 

44. See Appeal and Error § 2154 
note 33 [b]. 

45. “Actual cost” synonymous see 
Customs Duties § 113 note 3 [a]. 

“value” [39 Cyc 117]. 

46. Samosa v. Lopez, 142 P. 927, 
19 N.M. 312, 316. See Humbird Lum- 
ber Co. v. Thompson, 83 TP. 941, 945, 
11 Idaho 614; Commercial Trust Co. 
of New Jersey v. Hudson County 
Board of Taxation, 92 A. 263, 86 N.J. 
Law 424, 432 (both construing phrase 
in reference to taxation). 


[a] Applied to land.—(1) Gener- 
ally see Taxation § 792 note 48 [a]. 
(2) Statutory definition: ‘‘The price 
at which the property would sell at 
a fair and bona fide sale by private 
contract.” See City of Newark v. 
Tunis, 78 A. 1066, 81 N.J.Law 45 [cit 
Tax Act (1903) § 6]. 

[b] Applied to personal property. 
—(1) “Market value under ordinary 
and normal conditions.” City Tor 
Newark v. Tunis, 78 A. 1066, 81 N.J. 
Law 45 [exp] 81 A. 722, 723, 82 N.J. 
Law 461 (‘market value [is not] 
made a rigid test of true vaiue, but 
it is nothing more than a convenient 
index and evidence of true value ‘un- 
der ordinary and normal condi- 
tions’’’)]. (2) True value of shares 
of bank stock see Taxation § 848. 

“Actual cash value” synonymous 
see Taxation § 789 note 95 [e] (1). 

Valuation see Taxation §§ 789-804. 

aT stateay. Pierce; 235i0P2 19 0b2 
Kan. 521, 526. 

48. See Full § 2 text and note 84. 

“Pull and true value” distinguish- 
ed see Taxation § 789 note 95 [e] (3). 

49. See Full § 2 text and note 85. 

“Full and true cash value” distin- 
Pree see Taxation § 789 note 95 
[ej (3). 

50. “Actual cash value’ synony- 
mous see Taxation § 789 note 95 [e] 
(2). 

“Valuation” compared see Taxation 
§ 789 note 95 [e] (4) 

51. Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equal- 


ization, 222 P. 341, 344, 109 Or. 669. 

[a] “Actual cash value” synony- 
mous as used in statutes Neetie to 
the assessment of property for taxa- 
tion. Citizens’ Nat. Bank of Baker 
City v. Baker County Board of Equal- 
ization, 222 P. 341, 344, 109 Or. 669. 

“Pair cash market value’ synony- 
mous see Public Lands § 247 note 73 
[b] (4). 

“Fair cash value” synonymous see 
Fair § 2 note 19. 

52. Great Northern R. Co. vy. Sno- 
homish County, 93 P. 924, 926, 48 
Wash. 478. 

[a] Statutory definition.—‘‘That 
value at which the property would be 
taken in payment of a just debt from 
a solvent debtor.” L. (1897) p 150 ¢ 
71 § 42 [quot Great Northern R. Co. 
v. Snohomish County, 93 P. 924, 926, 
48 Wash. 478]. 

53. Ankeny v. Blakley, 74 P. 485, 
488, 489, 44 Or. 489. 

[a] 
for the purpose of taxation. Ankeny 
v. Blakley, 74 P. 485, 489, 44 Or. 489. 

54 See Criminal Law §§ 2571- 
2613; Trial §§ 846-979. 


55. Southern R. Co. v. Williams, 21 
So. 328, 113 Ala. 620, 625; Ledbetter 
v. State, 85 So. 581, 582, 17 Ala.App. 
417; Bank of Tallassee v. Elmore 
Fertilizer Co., 78 So. 648, 649, 16 Ala. 
App. 465 


“None the less a true verdict be- 
cause the respective jurors may have 
been liberal in concessions to each 
other, if conscientiously and freely 
made.” Southern R. Co. v. Williams, 
21 So. 328, 113 Ala. 620, 625; Ledbet- 
ter v. State, 85 So. 581, 582, 17 Ala. 
App. 417; Bank of Tallassee v. El- 
more Fertilizer Co., 78 So. 648, 649, 16 
Ala.App. 465. 


56. Meadows v. State, 62 So. 737, 
738, 182 Ala. 51, Ann.Cas.1915D 663. 


57. Southern R. Co. v. Williams, 21 
So. 328, 113 Ala. 620, 625; Ledbetter 
ye State, 85 So. 581, 582, 17 Ala.App. 

1s 


58. Moulor v. American L. Ins. Co., 
test 466, 111 U.S. 335, 346, 28 L.Ed. 
kc 


59.’ See Assignments for Benefit of 
Creditors § 160 note 26. 

60. See Full § 2 text and note 43. 

61. See Assignments for Benefit of 
Creditors § 160 note 26. 

62. See Appeal and Error § 2169 
note 15 [b]. 


63. McClintock v. Ayers, 245 P. 


“Fair cash value’ equivalent |. 


298, 299, 34 Wyo. 476. 

64 See Just § 4 text and note 67. 
See also Assignments for Benefit of 
Creditors § 160 note 26. 


65. See Just § 4 text and note 68. 


66. Defined see Substantially 60 C. 
J. p 979 text and note 98. 


67. Crisman v. McMurray, 64 S.W. 
711, 107 Tenn. 469, 471. 

[a] Signifies ‘‘those controlling 
questions of fact whose decision will 
determine the real merits of the con- 
troversy, and [does] not in- 
clude those of an immaterial, collat- 
eral, or inconclusive nature.’ Cris- 
man v. McMurray, 64 S.W. 711, 107 
Tenn. 469, 471. 


68. “Account” 1 C.J. 586. See also 
Accounts §§ 1-9. 
nat Cushing v. Ayer, 25 Me. 383, 
70. 2168 


See Appeal and Error § 
note 12 [b]. 

“True and correct” equivalent see 
Appeal and Error § 2166 note 98 [al]. 

71. See Correct 14a C.J. p 1426 
note [a]. 

72. See Assignments for Benefit 
of Creditors § 160 note 26. 

“True and complete’ equivalent see 
Appeal and Error § 2166 note 98 [a]. 


. ee Butler v. Owen, 7 Ark. . 369, 
72. 

[a] “A complete transcript.”— 
Butler v. Owen, 7 Ark. 369, 372. See 


dis. op. in Hast Coast Lumber Co. v. 
Ellis-Young Co., 45 So. 826, 832, 55 
Fla. 256 (‘‘the words ‘true’ and ‘cor- 
rect’ transcript have been held to be 
equivalent to full and complete tran- 
script’) 


74. New Boston Presb. Church v. 
Emerson, 66 Ill. 269, 271. 
[a] “Correct” equivaient.—A 


statement by a witness that the ac- 
count in an account book is “correct” 
is equivalent to a statement that it 
iss “true: and. J gust.’ Presbyterian 
Church of New Boston v. Emerson, 66 
Ill. 269, 271. But see supra text and 
note 33. “Correct” 14a C.J. p 1426: 


75. See Assignments for Benefit of 
Creditors § 160 note 26. 


76. See supra text and note 34. 
77. See Indictments and Informa- 
tions §§ 120-125. 


78. Goode v. Gover’s Ex’r, 279 S.W. 
639, 212 Ky. 418, 420 (in instructing 
a jury, where the consideration for a 
deed was in question, and where the 
court did not undertake to define 
what is the consideration which 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| . TRUE—TRUSS 


“true line,”79 “true list,”®° “true owner,”®! “true” 
residue,®? “true statement,’’®*? “true sun _ time,’’* 
“true title,’’> “true titles,’8* and “true vote.’’8? 


TRUFFLES.®® 


TRULY.*® Phrase: “Truly copied from the rec- 
ords of the court of common pleas of Cumberland 
county.”?° 


TRUNK. [§ 1] A. As Noun.®! The body of a 
tree above the soil.°? The word ineludes the body 
of a tree at the surface of the soil.®3 


[§ 2] B. Used as Adjective. The word is used in 
certain phrases which have been judicially con- 
strued.°4 


Trunk railway.°> A commercial railway, whose 
main line, whether operated by steam, electricity, 
or any other motive power, connects towns, cities, 
counties, or other points within the state or in dif- 
ferent states, and which railroad company, under 
its charter, or under the general law, has the legal 
capacity of constructing, purchasing, and operating 
branch lines or feeders connecting with its main 
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stem or trunk, the main or trunk line bearing the 
same relation to its branches that the trunk of a 
tree bears to its branches, or the main stream of a 
river bears to its tributaries.?® 


Trunk sewer; trunk line sewer; trunk line inter- 
cepting sewer.®? In general usage, a “trunk sewer” 
is one which bears the same relation to an entire 
sewer system that the trunk of a tree bears to its 
branches, or the main stream of a river bears to 
its tributaries.°® The term “trunk line sewer” is a 
little indefinite, but engineers understand that it is 
a main sewer which furnishes a common outlet for 
a number of district mains.®® Other phrases: “Main 
line or trunk sewer,”! “trunk line intercepting 
sewer.”’? 


TRUSS. [§ 1] A. As Noun. The dominant idea 
of a “truss” is that its members are fitted to inter- 
pose against the expected strain their capacity for 
resistance to longitudinal compression and are suffi- 
ciently rigid so that they will not buckle.? The word 
is not completely appropriate as applied to certain 
wire structures for use in cushions or mattresses. * 


would support a contract, “true con- 
sideration” was correctly defined as 
“such a consideration as was influen- 
tial in making the deed, without 
which the deed would not have been 
made’’). 


79. See Boundaries § 6 text and 
note 19. 


80. Sears v. Town of Nahant, 102 
N.E. 494, 497, 215 Mass. 329. 


81. Reaves v. Meredeth, 51 S.E. 
391, 393, 123 Ga. 444; Gordon v. Gold- 
stein, [1924] -2 K:B. 779, 784, 7863 
Harrods, Lim. v. Stanton, [1923] 1 
K.B. 516, 522; Lewis & Sons v. Thom- 
as, [1919] .£ K.B. 319, 322; In re Sarl, 
[1892] 2 Q.B. 591, 593 (Bills of Sale 
Act); In re Mills, [1895] 2 Ch. 564, 
569, 2 Manson 479 (Bankruptcy Act); 
Re Crouch, 83 L.T.Rep.N.S. 746, 747. 

[a] G@wner of leasehold estate in- 
cluded as used in a statute relative 
to mechanics’ liens, Wilson Mfg. Co. 
v. Chamberlin-Johnson-Du Bose Co., 
79 S.H. 465, 140 Ga. 593. 


82. In re Foster’s Will, 256 N.Y.S. 
383, 386. 


[a] “Clear” 
In re Foster’s 
386. 

83. Stewart v. Spalding, 141 P. 
2 oe Ore shop est, = OWS 
Southwestern Ry. Co. of Texas v. 
Griffin, (Tex.) 154 S.W. 583, 590. 


False statement as defeating lien 
see Mechanics’ Liens § 246. 


Of cause of discharge see Master 
and Servant § 91 note 79 [a] (3). 


84. “Standard time” distinguished 
see Time § 6. 


85. Coal Creek Consol. Coal Co. v. 
Hast Tennessee Iron, etc., Co., 59 S.W. 
634, 105 Tenn. 5638, 578. 


[a] “Superior title’  compared.— 
“It is said that there can be but one 
true title, and this is true if the term 
‘true title’ is used as synonymous 
with ‘superior title.’ But there may 
be many grants purporting to convey 
a fee-simple title to the same land, 
and such is the case whenever there 
is a conflict of grants. Bach purports 
to be a fee-simple title, and for prac- 
tical purposes may be so regarded, 
so long as it is not brought into con- 
test with a superior title, while each 
purports to be in fee. But no 
title can with propriety be said to 
ever become the true title until its 
superiority, to all other titles is either 


residue equivalent.— 
Will, 256 N.Y.S. 383, 


conceded or established after con- 
test.’”?> Coal Creek Consol. Coal Co. v. 
East Tennessee Iron, etc., Co., 59 S.W. 
634, 105 Tenn. 563, 578. 

86. Coal Creek Consol. Coal Co. v. 
Hast Tennessee Iron, etc., Co., supra. 

[a] In Tennessee, “the terms ‘true 
titles’ and ‘titles in fee simple’ have 
been used in our books to distinguish 
between the character of titles ac- 
quired under the act of 1819 and those 
acquired by adverse possession be- 
fore that act; the title in the one 
case being vested in the adverse hold- 
er, while in the other he simply has a 
right of possession only.”” Coal Creek 
Consol. Coal Co. v. East Tennessee 
Iron, ete., Co., 59 S.W. 634, 105 Tenn. 
ALAS “Fee simple” see Estates §§ 

87. See Vote [40 Cyc 226 note 20]. 

88. Not “vegetables” see Customs 
Duties § 36 note 91 [a] (6). 

89. See also True ante. 

“Fairly” distinguished see 25 C.J. 
p 432 note 41 [a]. 

90. Edmiston v. Schwartz, 13 Serg. 
& Re (Pan) gles 

{a] “Truly taken from the record 
of proceedings of Prince George’s 
county court” distinguished as ‘‘more 
equivocal.” Edmiston v. Schwartz, 13 
Serg.&R. (Pa.) 135 [quot phrase in 
question in Ferguson v. Harwood, 7 
Cranch (U.S.) 408, 3 L.Ed. 386]. 

91. “runk” as receptacle: 
Appearance as notice of contents see 

Carriers § 1566. 
“Baggage” including see Carriers § 

1557 note 87 [b]. 
“Chest” distinguished see 11 C.J. p 

749 note 43 
Containing as baggage: 

Manuscript music see Carriers § 

1562. 
Merchandise see Carriers § 1563. 
Money see Carriers § 1561; Ship- 
ping § 973. 


Samples of salesman see Carriers § 


1564, + 
Tools see Carriers § 1562. 
Watch see Carriers § 1560. 
Mention of without mentioning con- 
tents see Customs Duties § 97 
note 8 [a]. 
92. Skinner v. Wilder, 38 Vt. 115, 
122, 88 Am.D. 645 [quot Cobb v. West- 
ern Union Tel. Co., 98 A. 758, 759, 90 


Vt. 342, Ann.Cas.1918B 1156]. 
93. Cobb v. Western Union Tele- 
graph Co., supra. 
94. See infra text and notes 95-2. 
95. “Railway” see Railroads § 3. 


$6. Diebold v. Kentucky Traction 
Co., 77 S.W. 674, 117 Ky. 146, 158, 25 
bes 1275, 111 Am.S.R. 230, 63 L.R.A. 
637. 


[a] Applicable to steam railroad 
corporations, electric railroad corpo- 
rations, and electric railroad compa- 
nies, interurban or interstate. Diebold 
v. Kentucky Traction Co., 77 S.W. 674, 
678, 117 Ky. 146, 111 Am.S.R. 230, 63 
L.R.A. 637, 4 Ann.Cas. 445. 

[b] “Main line”? synonymous, 
whether applied to steam railroad cor- 
porations or electric railroad corpo- 
rations. Diebold v. Kentucky Trac- 
tion Co., 77 S.W. 674, 678, 117 Ky. 146, 
Lit Am ?S.R..230; 63 da RA. 6375.4 ‘Amin: 
Cas. 445. ‘‘Main line’ see Main 38 


|C. J. p 334 text and note 41. 


97. “Sewer” 57.C. J.p 540. 


98. Rush v. Grandy, 213 P. 242, 243, 
66 Mont. 222. 

[a] “So used by eminent writers.” 
—Rush v. Grandy, 213 P. 242, 244, 66 
Mont. 222 [quot Arnold, History of 
Rome c 5 p 21, speaking of the sewer 
system of the Imperial city, as saying 
“the foundations of the work were 
laid about forty feet underground, its 
branches were carried under a great 
part of the city and brought at last 
into one grand trunk which ran down 
into the Tiber’’]. 


99. See Berston v? City of Flint, 
142 N.W. 576, 578, 176 Mich. 266, 270. 

1. Rush v. Grandy, 213 P.'242, 243, 
244, 66 Mont. 222. 


2. Berston v. City of Flint, 142 N. 
W. 576, 578, 176 Mich. 266, 271. 


3. Marshall Ventilated Mattress 
me v. D’Arcy Spring Co., 280 F. 945, 

[a] Square or lattice trusses.— 
“There is no inherent necessity that 
any member of a truss structure be 
diagonal. Square or lattice trusses 
are familiar, though perhaps they us- 
ually have diagonal members also.” 
Marshall Ventilated Mattress Co. ’v. 
D’Arcy Spring Co., 280 F. 945, 946. 

4 Marshall Ventilated Mattress 
Co. v. D’Arcy Spring Co., supra (‘any 
wire which can be easily bent into 
the form of this top framework and 
truss has a limited capacity for re- 
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[§ 2] B. As Verb. To support by a truss.® 
Trussed roofs. Roofs packed or bound closely.® 
[§ 3] ©. Used as Adjective. Phrases: 


plate,” “truss rod,’ and “truss seat.’’? 

TRUST.2° [§ 1] A. As Noun.t1  Confidence;+? 
reliance.!® The word as used to designate an estatet# 
or a monopoly!® is defined elsewhere. 

Phrases: “Trust created,’!® “trust ex delicto,”!7 
“trust executed,”!® “trust ex maleficio,”!® and “trust 
Oe Ghuinye ae! 

[§ 2] B. As Verb.2! In one sense, “trust” is to 
give credit to,?? and relates to a person’s financial 
ability to pay his debts.7° 

[§ 3] C. Used as Adjective. ‘Trust” is used as 
an adjective in a number of phrases which have 
been judicially construed.?* 

Trust company.?° <A popular designation,*° the 
primary and ordinary conception of which is a cor- 


SO LIUSS 


TRUSS—TRUSTEE 


standpoint of the variety of transactions in which, 
as a matter of common knowledge, this class of cor- 
porations currently engage, “trust company” might 
almost be regarded as nomen generalissimum for 
financial and promoting companies.?* <A corpora- 
tion authorized to transact the business of registrar 


_and transfer agent of other corporations is not a 


“trust company,’ although a like power has been 
granted to trust companies.*® A corporation does 
not become a “trust company,” under the statutes 
of the state, by accepting a trust imposed by the 
assignment of notes payable to, and the certificates 
of stock of, its debtor corporation, with the direc- 
tion that the proceeds be applied to the payment 
of the indebtedness of such corporation.*®® 

Other phrases: ‘Trust business,’?! “trust certifi- 
cate,”°? “trust deed,’?? “trust estate,”’%4 “trust 
fund,’’*> “trust fund doctrine,’?® and “trust re- 
ceipt.”37 


TRUSTEE.**% Asa noun, the word is defined else- 


poration to administer trusts.?* 


sisting longitudinal compression 
without buckling; and there is a very 
imperfect analogy between the. per- 
formance of these parts and a typical 
truss in a building or bridge construc- 


tion. However, the analogy is not 
fully lacking’’). 
5. Webster New Int. D. 


6. Diamond State Iron Co. v. Giles, 
11 A. 189, 12 Del. 556, 568. 


[a] Heavy roofs.—‘‘Trussed roofs” 
“are necessarily very heavy roofs, and, 
although they are sometimes said to 
be self-supporting, this is said only 
in respect to their being packed or 
bound closely, and not otherwise; for 
their weight, when supported either 
by walls or pilasters, is uncommonly 
heavy in comparison to the weight of 
other kinds of roofs.” Diamond 
State Iron Co. v. Giles, 11 A. 189, 12 
Del. 556, 568. 


7. Thomas v. St. Louis, etc., R. Co., 
149 F. 753, 755, 79 C.C.A. 89 (applied 
in certain letters patent to a piece of 
flat metal, with two holes ‘to secure 
the ends of a so-called truss rod). 


“Plate” 48 C.J. p 1224. 

8. Thomas v. St. Louis, etc., R. Co., 
TA9EE 53,1555 19 C.C. A>) 89" (applied 
in certain letters patent to an elon- 
gated U-bolt, made to conform to the 
parts of a car around which it is 
looped or bolted). 


9. Thomas v. St. Louis, etc., R. Co., 
149 F. 753, 755, 79 C.C.A. 89 (applied 
in certain letters patent to ‘a hook 
projecting from a plate of which the 
hook, Isvaipart? fc. familiar to 
every one who suspends his hammock 
ony hissporch. . |. : in use from 
time immemorial’). 


“Seat” § 2. 
10. See also Trustworthy post; 
Trusty post. 


1l. “Voting trust” 
tions § 1420. 


see Corpora- 


12. See Confidence 12 C. J. p 418. 
13. See Reliance 53 C. J. p 1295. 
14. See Trusts § 1. 

15. See Monopolies § 4. 


16. In re Sheffer’s Wil, 249 N.Y.S. 
102, 108, 139 Misc. 519. 


17. See Trusts § 14. 
18. See Trusts § 15. 
19. See Trusts § 14. 


However, from the 


20. Com. v. Bain, (Ky.) 43 S.W. 
2d) 10} s tes 

21. “Trusts” or “trusting” as cre- 
ating trust see Wills [40 Cyc 1739, 
1740]. 

22. Putnal v. Inman, 8&0 So. 216, 
318, 76 Fla. 553, 3 A.L.R. 1580. 


23. Putnal v. Inman, supra. 
24 See infra text and notes 25-37. 
25. Trust company: 


Generally see Banks and Banking §§ 
970-1006. 

Distinguished from “bank” see Banks 
and Banking § 970. 


Guardian and Ward.§ 50. 


Interest of individual in see Moneyed 
Capital 40 C. J. p 1496 note 74[c]. 


Taxation § 262. 
“Trustee company” see Trustee post. 


“Bank, banking association, or trust 
company” see Internal Revenue § 45 
note 22 [bl]. 


26. State v. Twining, 64 A. 1073, 
1075, 73 N.J.Law 683 (“It is matter of 
common knowledge that after these 
companies had been clothed with ex+ 
tensive trust powers [by certain leg- 
islation] . they were common- 
ly known and designated as ‘trust 
companies,’ and the Legislature, in 
applying to them the name ‘trust com- 
panies,’ adopted the popular designa- 
tion’). 

27. People v. National Surety Co., 
177 N.Y.S. 838, 839, 189 App.Div. 38. . 


[a] Functions.—“A trust company 
accepts and executes all trusts of 
every description committed to it by 
any person or corporation, or any 
courts of record; receives the title 
to real or personal estate on trusts 
created in accordance with the laws 
of the state, and executes such trusts; 
acts as agent for corporations in ref- 
erence to the issuing, registering and 
transferring certificates of stock and 
bonds and other evidence of debt; ac- 
cepts and executes trusts for married 
women in respect to their separate 
property, and acts as guardian for 
the estates of infants.’”’ Jenkins v. 
Neff, 163 N.Y. 320, 330, 57 N.E. 408. 


{[b] “Building and loan associa- 
tion” distinguished.—Virst Nat. Bank 
v. Dawson County, 213 P. 1097, 1102, 
66 Mont. 321. ‘Building and loan as- 
sociation” see Building and Loan As- 
sociations § 


[ec] Statutory definitions.—(1) L. 
(1892) e 689 § 2 [quot Venner v. 
Farmers’ L. & T. Co., 66 N.Y.S. 773, 54 
App.Div. 271, 273]; Code (1930) §§ 22— 
106 [quot American Trust Co. v. Mc- 
Callister, 299 P. 319, 322, 136 Or. 338]. 
(2) L. (19138) p 721 § 2 [quot Pacific 
Title & Trust Company y. Sargent, 
144 P. 452, 454, 73 Or. 485]; L. (1917) 
ec 80 § 14 [quot Union Trust Co. v. 
Moore, 175 P. 565, 567, 104 Wash. 50]. 


28. State v. Central Trust Co., 67 
A. 267, 270, 106 Md. 268 (holding the 
title ‘trust company,” for the purpose 
of a tax law, given its accepted and 
ordinary meaning by holding to be 
appropriate to corporations bearing 
that name all kinds of business which 
fairly fall within the powers usually 
found within their charters or cur- 
rently conducted by them). 

29. People v. National Security Co., 
177 N.Y.S. 838, 839, 189 App.Div. 38. 


80. Hitchcolk v. Mortgage Securi- 
ties Corp., (Fla.) 116 So. 244, 254. 
31. Union Trust Co. v. Moore, 175 
P. 565, 104 Wash. 50. 
32. See Trusts §§ 46-58. 
§ ake of as “owner” see Property 
Property § 36 text and note 81. 
33. Trust deed: 
Distinguished from: 


Assignments for Benefit of Credi- 
tors §§ 5, 6 


Mortgages § 81. 
Express trust see Trusts § 10. 


In nature of mortgage see Chattel 
Mortgages § 23; Mortgages §§ 8-15. 


Railroads §§ 642-709. 
Sale under included and distinguished 


see Judicial Sales § 

34. Defined see Trusts § 5. 

35. Defined see Trusts § 5. 

36. See Corporations §§ 1476-1479. 
37. See Chattel Mortgages § 23. 
3714. 

Trustee: 


Admissions see Evidence § 485. 


Assignments for Benefit of Creditors 
§ 288 et seq. 


Bankruptcy § 176 et seq. 
Charities §§ 46-64. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


where.?® Phrases: “Trustee of an express trust,’’®® 
and “where a trustee or other person is authorized 
to dispose of land by way of sale.’’*° 
‘tive, the word is used in certain phrases which have 


been judicially construed.*? 


Trustee company.*? 


A company incorporated by 


TRUSTEE—TRUSTOR 


As an adjec- 


TRUSTOR.*5 


moe bond bles with Creditors §§ 108—) Party:—Continued 
10 


Corporations §§ 2402, 2403. 
Insolvency § 82 et seq. 
Liability for: 

Contempt § 138. 


Corporate debts and acts see Corpo- 
rations §§ 1601-1604. 


Wrongful transfer of stock by see 
Banks and Banking § 52; Corpo- 
rations § 1176. 


Officer: 
Corporations §§ 1799-2078. 
Colleges and Universities §§ 19-25. 


Party: 
Action or proceeding: 


Action or proceeding :—Continued 
Generally see Parties §§ 72-75, 
140. 


aoe oe ty and Revival §§ 261, 
76. 


Attachment § 30. 
Detinue § 12. 
Creditors’ Suits § 125. 
Garnishment § 116. 
Deed see Mortgages §§ 174-194, 
Payment to see Bills and Notes § 833. 
Process see Garnishment 28 C. J. p 1. 


Representation of bondholder see Cor- 
porations § 2725. 


Rights see Constitutional Law § 512. 
Right to: 


Copyright see Copyright and Liter- 
ary Property § 156. 
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statute and authorized by its special act to under- 
take the duties of executors, administrators, and 
trustees for pecuniary reward.** 


Trustee process is the name given in some jurisdic- 
tions to what is known as garnishment in others.** 


Right to:—Continued 
Foreclose see Mortgages § 1094, 
Vote see Corporations § 1396. 
osnee ie see Public Lands §§ 127- 


38. See Trusts § 2, 
39. See Parties §§ 72-75. 
40. In re Wicksteed’s Trust [1921] 


2 Ch. 184, 188. 

41. See infra this section. 

42. “Trust company” see Trust 
ante. 

43. Perpetual Executors, etc., As- 


soc. v. Swan, [1898] A. C. 763, 764. 
Corporations generally as: 


Executor or administrator see Execu- 
tors and Administrators §§ 73, 128. 


44. See Garnishment § 1. 
45. See Trusts § 3. 


is [65 O.d.] 


TRUSTS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 212] 


ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [sub-analysis p 184] 
II. ELEMENTS, NATURE, AND OBJECTS IN GENERAL [sub-analysis p 184] 
III. ORIGIN AND HISTORY [sub-analysis p 184] 
IV. KINDS AND CLASSES [sub-analysis p 184] zi 
V. CREATION, EXISTENCE, AND VALIDITY [sub-analysis p 185) 
VI. CONSTRUCTION AND OPERATION [sub-analysis p 190] 
VII. APPOINTMENT, QUALIFICATION, AND TENURE OF TRUSTEE; SURVIVORSHIP [sub- 
analysis p 192] 
VIII. EXECUTION OF TRUST AND MANAGEMENT OF PROPERTY [sub-analysis p 197] 
IX. ACCOUNTING AND SETTLEMENT [sub-analysis p 204] 
X. ESTABLISHMENT AND ENFORCEMENT OF TRUST [sub-analysis p 206] 
XI. LIABILITIES ON TRUSTEES’ BONDS [sub-analysis p 210] 
XII. BUSINESS OR “COMMON-LAW” OR “MASSACHUSETTS” TRUSTS [sub-analysis p 211] 


SUB-ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [§§ 1-6] p 212 
A. Trust [§ 1] p 212 
B. Trustee [§ 2] p 214 
C. Trustor, Donor, Creator, or Founder [§ 3] p 217 
D. Cestui Que Trust or Beneficiary {§ 4] p 217 
EB. Trust Estate or Trust Fund [§ 5] p 217 
F. Gift in Trust [§ 6] p 217 


II, ELEMENTS, NATURE, AND OBJECTS IN GENERAL [§ 7] p 218 
Il. ORIGIN AND HISTORY [§ 8] p 219 
IV. KINDS AND CLASSES [§§ 9-20] p 220 


. General Classification [§ 9] p 220 

. Express Trusts [§ 10] p 220 

. Implied Express Trusts or Incompletely Expressed Trusts [§ 11] p 221 

. Implied Trusts [§ 12] p 221 

. Resulting Trusts [§ 13] p 222 

. Constructive Trusts [§ 14] p 223 

. Executed and Executory or Complete and Incomplete Trusts [§ 15] p 225 

. Simple and Special, Passive and Active, Technical and Operative Trusts [§ 16] p 227 \ 
. Voluntary and Involuntary Trusts [§ 17] p 229 

. Public and Private Trusts [§ 18] p 229 
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K. Legal and Illegal Trusts [§ 19] p 229 _ 
L. Other Kinds and Classes of Trusts [§ 20] p 230 


V. CREATION, EXISTENCE, AND VALIDITY [§§ 21-238] p 231 
A. Express Trusts [§§ 21-138] p 231 
1. Elements and Requisites [§§ 21-30] p 231 
a. In General [§ 21] p 231 
b. Parties [§§ 22-24] p 233 
(1) Settlor or Creator [§ 22] p 233 
(2) Trustee [§ 23] p 233 
(3) Cestui Que Trust [§ 24] p 233 
e. Subject Matter [§ 25] p 235 
d. Purposes [§§ 26-28] p 235 
(1) In General [§ 26] p 235 
(2) Spendthrift Trusts [§ 27] p 238 
(3) Trusts with Unauthorized Purpose Taking Effect as Powers [§ 28] P 2A0 
e. Consideration [§ 29] p 240 
f. Time of Vesting [§ 30] p 243 
2. Statutory Provisions in General [§ 31] p 243 
3. Parol Trusts and Effect of Statute of Frauds [§§ 32-45] p 244 
a. In General [§ 32] p 244 
b. Trusts in or Affecting Land [§§ 33-36] p 245 
(1) General Rules [§§ 33-34] p 245 
(a) Statutes Relating Specifically to Trusts [§ 33] p 245 
(b) In Absence of Statute Relating Specifically to Trusts [§ 34] p 248 
(2) Agreement by Grantee To Hold in Trust or Reconvey [4 35] p 250 
(3) Agreement as to Land To Be Purchased [§ 36] p 252 
. Trusts in Personalty in General [§ 37] p 254 = 
Agreements as to Proceeds of Sale of Land [§ 38] p 256 
. Execution or Part Performance of Trust and Waiver of Statute [4 39] p 257 
. Requisites and Sufficiency of Writing [§§ 40-45] p 259 
(1) Nature and Form [§$§ 40-42] p 259 
(a) In General [§ 40] p 259 
(b) Particular Writings [§ 41] p 260 
(c) Separate Writings [§ 42] p 262 
(2) Execution and Delivery [§§ 43-44] p 262 
(a) Execution in General [§ 43] p 262 
(b) Delivery [§ 44] p 263 
(3) Recording and Registration [§ 45] p 264 
4. Declaration of Trust [§§ 46-58] p 264 
a. In General [§ 46] p 264 
b. Expression of Intention [§§ 47-49] p 265 
(1) In General [§ 47] p 265 
(2) Use of Words “Trust” or “Trustee” [§ 48] p 269 
(3) Precatory Words [§ 49] p 270 
ce. Certainty [§§ 50-54] p 270 
(1) In General [§ 50] p 270 
(2) Subject Matter or Property [§ 51] p 271 
(3) Beneficiaries [§ 52] p 271 
(4) Interests of Beneficiaries [§ 53] p 273 
(5) Manner of Performance [§ aA p 273 
d. Recital of Consideration [§ 55] p 27 
e. Reservations and Conditions [§ 56] p om 
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f. Use of Several Instruments [§ 57] p 275 
g. Construction [§ 58] p 275 
5. Agreements, Covenants, and Transactions Creating or Operating as Trusts [§§ 59-73] p 275 
a. In General [§§ 59-63] p 275 
(1) Conveyances Absolute in Form [§ 59] p 275 
(2) Conveyance Containing Reservations, Conditions, or Other Provisions Indicating 
Trust [§ 60] p 276 
(3) Settlor Constituting Himself Trustee [§ 61] p 277 
(4) Agreement by Person Acquiring Title To Hold or Convey to Use of Another 
[§ 62] p 280 
(5) Trust Arising from Nature and Terms of Transaction without Explicit Declara- 
tion [§ 63] p 285 
b. Covenant To Stand Seized to Uses [§ 64] p 286 
ce. Deposit of Money in Bank or Other Financial Institution [$$ 65-68] p 286 
(1) Im General [§ 65] p 287 
(2) Account in Several Names [§ 66] p 291 
(3) Deposit in Name of Another than Depositor [§ 67] p 292 
(4) Tentative Trusts [§ 68] p 293 
d. Delivery or Possession of Personal Property [§ 69] p 295 
e. Proceeds of Life Insurance [§ 70] p 300 
f. Property Devised, Bequeathed, or Inherited [§ 71] p 301 
g. Transactions between Persons in Confidential, Fiduciary, or Family Relation [§ 72] p 
303 
h. Agreements or Transactions Creating or Intended To Create Other Relations [§ 73] p 
305 
6. Transfer of Title and Possession [§§ 74-75] p 308 
a. Transfer of Title or Interest and Delivery of Trust Instrument or Declaration [§ 74] p 
308 
b. Delivery and Possession of Property [§ 75] p 309 
7. Acceptance and Disclaimer by Trustee [§§ 76-77] p 312 
a. Acceptance [§ 76] p 312 
b. Disclaimer [§ 77] p 314 
8. Knowledge of, and Acceptance and Declination by, Cestui Que Trust [§§ 78-79] p 316 
a. In General [§ 78] p 316 
b. Bank Deposits [§ 79] p 318 
9. Hvidence [§§ 80-86] p 318 
a. Presumptions and Burden of Proof [§§ 80-82] p 318 
(1) Existence, Validity, and Terms of Trust in General [§ 80] p:318 
(2) Deposits in Bank [§ 81] p 320 
(3) Relation of Parties [§ 82] p 320 
b. Admissibility [§§ 83-84] p 321 
(1) In General [§ 83] p 321 
(2) Parol Evidence [§ 84] p 323 
ce. Weight and Sufficiency [§§ 85-86] p 324 
(1) General Rules [§ 85] p 324 
(2) Application of Rules [§ 86] p 327 
10. Validity [§$§ 87-101] p 331 
. In General [§ 87] p 331 
. Mental Capacity [§ 88] p 331 
. Mistake [§ 89] p 332 
. Fraud [§ 90] p 332 
. Undue Influence [§§ 91-92] p 332 
(1) In General [§ 91] p 332 
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(2) Confidential Relations [§ 92] p 332 

f. Duress [§ 93] p 332 
. Lilegality of Provisions [§§ 94-95] p 332 

(1) In General [§ 94] p 332 

(2) Conditions or Restrictions [§ 95] p 333 
h. Partial Invalidity [§ 96] p 333 
i. What Law Governs [§ 97] p 334 ; 
j. Right To Contest Validity [§ 98] p 334 
k 
] 
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. Ratification of Defective or Invalid Trust [§ 99] p 335 
. Estoppel or Waiver as to Defects or Objections [§ 100] p 335 
m. Hffect of Invalidity [§ 101] p 336 
11. Cancellation [§§ 102-110] p 336 
. In General [§ 102] p 336 
. Persons Entitled [§ 103] p 337 
. Limitations and Laches [§ 104] p 337 
. Parties [§ 105] p 337 
. Pleading [§ 106] p 338 
. Evidence [§ 107] p 338 
. Trial [§ 108] p 339 
. Decree [§ 109] p 339 
i. Costs [§ 110] p 339 
12. Reformation [§ 111] p 339 
13. Modification [§ 112] p 340 
14. Revocation [§§ 113-123] p 340 
. In General [§ 113] p 340 
. Statutory Provisions [§ 114] p 342 
. Settlor as Sole Beneficiary [§ 115] p 348 
. Persons Beneficially Interested [§ 116] p 343 
. Conditions or Reservations in Instrument Creating Trust [§ 117] p 344 
. Inclusion or Omission of Reservation as Affecting Validity [§§ 118-119] p 345 
(1) In General [§ 118] p 345 
(2) Omission of Reservation [§ 119] p 346 
g. Mode of Revocation [§§ 120-122] p 347 
(1) In General [§ 120] p 347 
(2) By Subsequent Will [§ 121] p 348 
h. Effect of Revocation [§ 122] p 349 
i. Deposit of Money in Bank [§ 123] p 349 
15. Duration and Termination [§§ 124-138] p 349 — 
. In General [§ 124] p 349 
. Lapse of Time [§ 125] p 352 
. Trusts for Married Women [§ 126] p 352 
. Trusts for Minors [§ 127] p 353 
. By Decree of Court [§§- 128-132] p 353 
(1) In General [§ 128] p 353 
(2) Purposes of Trust Accomplished [§ 129] p 355 
(3) Purposes of Trust Not Accomplished [§ 130] p 355 
(4) Consent of Parties [§ 131] p 356 
(5) Actions [§ 132] p 357 : 
f. By Death of Parties [§§ 133-135] p 358 
(1) In General [§ 133] p 358 
(2) Trustee [§ 134] p 358 
(3) Beneficiaries [§ 135] p 358 
eg. By Acts, Agreements, and Conveyances [§ 136] p 360 
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h. Effect [§ 137] p 362 
1. Revival [§ 138] p 363 
B. Resulting Trusts [§§ 139-214] p 363 
1. In General [§§ 139-150] p 363 4 
a. Nature and Types [§ 139] p 363 
b. Creation and Existence [§§ 140-145] p 363 
(1) In General [§ 140] p 363 
(2) Intention of Parties [§ 141] p 366 
(3) Express Trust or Attempt To Create Express Trust fom Same Purpose [§ 142] p 
367 
(4) Necessity for, and Effect of, Contract [§ 143] p 368 
(5) Fraud [§ 144] p 371 
(6) Time of Creation [§ 145] p 371 
ce. Property or Interest Subject to Trust [§ 146] p 372 
d. Effect of Illegality of Transaction [§ 147] p 372 
e. What Law Governs [§ 148] p 372 ' 
f. Statutory Provisions [§§ 149-150] p 372 | 
(1) In General [§ 149] p 372 
(2) Effect of Statutes of Frauds and Statutes Prohibiting Parol Trusts [§ 150] p 373 
2. Failure or Defect in Creation of Express Trust, or Execution and Termination Thereof [§ 151] 
p 376 
3. Imperfect Gift [§ 152] p 378 
4. Want or Failure of Consideration for Conveyance [§ 153] p 379 
5. Payment of Consideration for Title in Another [§§ 154-182] p 381 
a. General Considerations [§§ 154-168] p 381 
(1) Existence of Resulting Trust in General [§§ 154-156] p 381 : 
(a) General Rule [§ 154] p 382 
(b) Presumption [§ 155] p 386 
(c) Statutory Provisions [§ 156] p 388 
(2) Property Subject to Trust [§ 157] p 391 
(3) Nature of Sale and Transfer or Conveyance [§ 158] p 392 
(4) Nature of Consideration [§ 159] p 392 
(5) Source of Consideration [§ 160] p 393 
(6) Time of Payment [§ 161] p 394 
(7) Mode and Sufficiency of Payment [§ 162] p 397 
(8) Part Payment [§§ 163-165] p 397 © 
(a) In General [§ 163] p 397 
(b) By Joint Purchasers [§§ 164-165] p 399 
aa. In General [§ 164] p 399 
bb. Statutory Provisions [§ 165] p 401 
(9) Purpose of Payment [S$ 166-168] p 401 
(a) In General [§ 166] p 401 
(b) Loan of Purchase Money [§ 167] p 402 
(c) Payment as Gift or Advancement [§ 168] p 403 
b. Relationship between Parties [§§ 169-182] p 403 
(1) In General [§ 169] p 403 
(2) Husband and Wife [§§ 170-176] p 404 
(a) In General [§ 170] p 404 
(b) Payment by Husband with Title in Wife or Jointly [§§ 171-172] p 404 
aa. In General [§ 171] p 404 
bb. Statutory Provisions [§ 172] p 409 
(c) Payment by Wife with Title in Husband or Jointly [§§ 173-174] p 410 
aa. In General [§ 173] p 410 
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bb. Statutory Provisions [§ 174] p 413 
(d) Payment with Funds of Both Husband and Wife [§§ 175-176] p 414 
aa. In General [§ 175] p 414 
bb. Statutory Provisions [§ 176] p 416 
(3) Parent and Child [§§ 177-181] p 416 
(a) Conveyance to Parent of Person Paying Consideration [§§ 177-178] p 416 
aa. In General [§ 177] p 416 
bb. Statutory Provisions [§ 178] p 416 
(b) Conveyance to Child of Person Paying Consideration [$$ 179-180] p 417 
aa. In General [§ 179] p 417 
bb. Statutory Provisions [§ 180] p 420 
(ce) Payment with Funds of Both Parent and Child [§ 181] p 420 
(4) Children by Common Parent or Parents [§ 182] p 421 


6. Title to Inherited or Devised Property in Name of Another [§ 183] p 422 
7. Conveyance to Person Loaning or Paying Purchase Money [§ 184] p 422 
8. Agreement To Purchase or Hold for Joint Benefit [§ 185] p 423 
9. Intention of Grantee To Hold for, or Convey to, Another [§ 186] p 425 : 
10. Conveyance in Consideration of Promise To Pay Debt of, or Support, Grantor [§ 187] p 428 


11. Improvement of Lands of Another [§ 188] p 428 
12. Payment of Encumbrances on Land of Another [§ 189] p 429 
13. Vendor as Trustee for Purchaser [§ 190] p 430 
14. Vendor as Trustee for Assignee of Notes for Purchase Money [§ 191] p 431 
15. Payment of Fiduciary Funds for Conveyance to Fiduciary or Third Person [§§ 192-193] p 
431 
a. In General [§ 192] p 431 
b. Funds in Hands of Agent [§ 193] p 433 
16. Entry of Public Lands [§ 194] p 434 
17. Evidence [§§ 195-213] p 435 
a. Presumptions and Burden of Proof [§§ 195-200] p 435 
(1) In General [§ 195] p 435 
(2) Payment of Consideration for Transfer to Another [§§ 196-199] p 436 
(a) In General [§ 196] p 436 
(b) Payment by Husband and Title in Wife [§ 197] p 437 
(c) Payment by Parent and Title in Child [§ 198] p 437 
(d) Payment by Wife and Tiile in Husband [§ 199] p 437 
(3) Acquisition of Property with Fiduciary Funds [§ 200] p 437 
b. Admissibility [§§ 201-203] p 437 
(1) In General [§ 201] p 487 
(2) Admissions and Declarations [§ 202] p 439 
(3) To Rebut or Defeat Presumption of Resulting Trust [§ 203] p 439 
e. Weight and Sufficiency [§§ 204-213] p 440 
(1) In General [§ 204] p 440 
(2) Payment or Ownership of Purchase Money [§§ 205-211] p 442 
(a) In General [§ 205] p 442 
(b) Payment by Husband and Title in Wife [§ 206] p 443 
(c) Payment by Parent and Title in Child [§ 207] p 444 
(d) Payment by Wife and Title in Husband [§ 208] p 444 
(e) Payment by Child and Title in Parent [§ 209] p 445 
(f) Fact of Payment of, or Ownership of, Purchase Money [§§ 210-211] p 445 
aa. In General [§ 210] p 445 
bb.. Time of Payment [§ 211] p 446 
(3) Admissions and Declarations [§ 212] p 446 
(4) Degree of Proof Required [§ 213] p 448 
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18. Questions for Court or Jury [§ 214] p 453 
C. Constructive Trusts [§§ 215-238] p 454 
1. Basis and Elements [§ 215] p 454 
. Statutory Provisions [§ 216] p 459 
. Statute of Frauds, and Statutes Prohibiting Parol Trusts [§ 217] p 459 
. Particular Matters as Giving Rise to Constructive Trust [§§ 218-233] p 461 
a. Mistake [§ 218] p 461 
b. Invalidity of Conveyance or Transfer [§ 219] p 462 
ce. Fraud or Other Wrong in Acquisition of Property [§§ 220-230] p 462 
(1) In General [§ 220] p 462 
(2) Acquisition at Judicial Sale [§ 221] p 467 ; 
(3) Parol Promise To Hold in Trust or Dispose of Devise, Bequest, or Inheritance 
[§ 222] p 468 
(4) Paroi Promise To Hold in Trust or Reconvey Land Conveyed [§ 223] p 470 
(5) Parol Agreement'as to Land To Be Purchased [§§ 224-225] p 472 
(a) In General [§ 224] p 472 
, (b) Purchase at Judicial Sale [§ 225] p 474 
(6) Violation of Confidential or Fiduciary Relation [§§ 226-230] p 476 
(a) In General [§ 226] p 476 
(b) Breach of Faith by Agent [§ 227] p 480 
(c) What Constitutes Confidential or Fiduciary Relation [§§ 228-230] p 482 
aa. In General [§ 228] p 482 | 
“bb. Particular Relations as Confidential [§ 229] p 483 
ec. Confidential Relation as Extending to Third Person [§ 230] p 487 
d. Wrongful or Unauthorized Possession or Control of Property [§ 231] p 487 
e. Wrongful Disposition of Property [§ 232] p 490 
f. Conveyance, Bequest, or Devise Subject to Charge [§ 233] p 490 
5. Evidence [§§ 234-237] p 4960 
a. Burden of Proof and Presumptions [§ 234] p 490 
b. Admissibility [§§ 235-236] p 491 
(1) In General [§ 235] p 491 
(2) Parol Evidence [§ 236] p 492 
ce. Weight and Sufficiency [§ 237] p 493 
6. Questions for Court or Jury {§ 238] p 496 


RB co DO 


VI. CONSTRUCTION AND OPERATION [4§§ 239-325] p 496 
A. In General [§§ 239-265] p 496 
1. What Law Governs [§ 239] p 496 
2. Rules of Construction [§§ 240-255] p 497 
. In General [§ 240] p 497 
. Intention of Creator or Settlor [§ 241] p 497 
. Favoring Validity [§ 242] p 498 
. Favoring Beneficiaries [§ 243] p 499 
. Favoring Present Trusts and Vested Interests [§ 244] p 499 
. Liberal or Strict Construction [§ 245] p 499 
Whole Instrument [§ 246] p 499 
. Construing Instruments Together [§ 247] p 499 
. Evidence To Aid Construction [§§ 248-250] p 500 
(1) In General [§ 248] p 500 
(2) Surrounding Circumstances [§ 249] p 501 
(3) Practical Construction [§ 250] p 502, 
j. Meaning of Words [§§ 251-252] p 502 
(1) In General [§ 251] p 502 
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(2) Technical Her oe [§ 252] p 503 
k. Repugnancies [§ 253] p 503 
l. Surplusage ; hier: of Mistake [§ 254] p 504 
= m. Supplying Defects; Rejecting and Transposing Words and Limitations i) 255] p 504 
3: Construction as to Parties [§§ 256-260] p 504 
a. In General [§ 256] p 504 
~ Zi b. Settlor or Creator [§ 257] p 504 
e. Trustees [§ 258] p 504 
d. Cestut Que Trust [§§ 259-260] p 505 
(1) In General [§ 259] p 505 
(2) Children, Issue, Heirs, Htc. [§ 260] p 505 
4. Nature of Trust [§§ 261-262] p 510 
a. In General [§ 261] p 510 
b. Trusts Executed or Executory [§ 262] p 510 
5. Property Included [§ 263] p 512 
6. Purposes of Trust [§ 264] p 513 
7. Priority between Declarations of Trust or between Trusts and Other Transfers [§ 265] p 514 
B. Estate or Interest of Trustee and of Cestui Que Trust [§§ 266-325] p 515 
1. In General [§§ 266-271] p 515 
a. Nature of Estate in Trust [§ 266] p 515 
b. Operation of Statute of Uses and Similar Statutes [§§ 267-269] p 516 
(1) In General [§ 267] p 516 
(2) Active Trusts [§ 268] p 520 
(3) Passive Trusts [§ 269] p 523 
ec. Descent of Estate on Death of Beneficiary [§ 270] p 526 
d. Effect of Invalidity of Use or Trust [§ 271] p 526 
2. Extent of Estate or Interest of Trustee [§§ 272-284] p 526 
a. In General [§ 272] p 526 
3 b. Commensurate Interest [§§ 273-275] p 527 
(1) With Estate of Beneficiary [§ 273] p 527° 
(2) With Purposes and Duties of Trust [§§ 274-275] p 527 
(a) Rule Stated [§ 274] p 527 
(b) Vesting of Fee [§ 275] p 529 
e. Estoppel of Trustee with Respect to Trust Title [§ 276] p 531 
d. Adverse Possession [§§ 277-283] p 531 
(1) By Trustee against Cestui Que Trust [§§ 277-280] p 531 
(a) Where Cestui Que Trust in Possession [§ 277] p 531 
(b) Where Cestui Que Trust Not in Possession [§§ 278-280] p-531 
aa. Hxpress Trusts [§ 278] p 531 
bb. Resulting Trusts [§ 279] p 533 
ee. Constructive Trusts [§ 280] p 534 
(2) By Trustee against Trustor’s Heirs or Devisees [§ 281] p 534 
(3) By Trustee against Remaindermen [§ 282] p 534 
(4) By Grantee of Trustee against Cestwi Que Trust [§ 283] p 534 
e. Creditors of Trustee [§ 284] p 535 
3. Extent of Estate or Interest of Cestut Que Trust [§§ 285-322] p 536 
a. Express Trust [§§ 285-290] p 536 
(1) In General [§ 285] p 536 
(2) Power of Appointment or Disposition [§ 286] p 539 
(3) Limitations to Children [§ 287] p 539 
(4) Application of Rule in Shelley’s Case [§ 288] p 540 
(5) Estate or Interest of Remaindermen [§ 289] p 541 
(6) Estate or Interest of Beneficiary of Spendthrift Trust [§ 290] p 542 
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b. Resulting or Constructive Trusts [§ 291] p 543 
. Estoppel and Waiver [§ 292] p 544 
d. Adverse Possession [§§ 293-296] p 544 
(1) Against Trustee [§ 293] p 544 
(2) Against Cobeneficiary [§ 294] p 544 
(3) By Stranger against Beneficiary [§ 295] p 544 
(4) By Beneficiary against Stranger [§ 296] p 545 
e. Mutual Rights and Liabilities of Cestuis Que Trust [§§ 297-302] p 545 
(1) In General [§ 297] p 545 
(2) Possession and Enjoyment [§ 298] p 545 
(3) Acquisition of Adverse Title or Interest [§ 299] p 545 
(4) Acquisition of Interest of Cobeneficiary [§ 300] p 546 
(5) Separation or Division of Estate [§ 301] p 546 
(6) Contribution and Compensation [§ 302] p 546 4 
f. Transfer of Estate or Interest of Cestui Que Trust [§§ 303-306] p 546 
(1) In General [§ 303] p 546 
(2) Alienation of Income in Anticipation [§ 304] p 551 
(3) Statutes Restricting Alienation of Income [§ 305] p 552 
(4) Resulting or Implied Trusts [§ 306] p 553 
g. Rights and Remedies of Creditors of Cestui Que Trust [§§ 307-321] p 553 
(1) In General [§ 307] p 553 
(2) Spendthrift Trusts and Trusts for Payment of Income, Etc. [§ 308] p 555 
(3) Statutory Provisions [§§ 309-311] p 559 
(a) Hxempting Interest of Beneficiary [§ 309] p 559 
(b) Subjecting Interest of Beneficiary [§§ 310-311] p 560 
aa. In General [§ 310] p 560 
bb. Surplus [§ 311] p 560 
(4) Proceedings To Subject Interest of Beneficiaries [§§ 312-321] p 561 
(a) Nature and Form in General [§ 312] p 561 
(b) Conditions Precedent [§ 313] p 562 
(c) Jurisdiction [§ 314] p 563 
(d) Process and Notice [§ 315] p 563 
(e) Defenses and Objections by Trustee [§ 316] p 563 
(f) Parties [§ 317] p 563 
(g) Pleading [§ 318] p 563 
(h) Evidence [§ 319] p 564 
(i) Submission on Statement of Facts [§ 320] p 564 
(j) Receiver [§ 321] p 564 
h. Seizure of Estate or Interest of Cestui Que Trust under Trading with the Enemy Act 
[§ 322] p 565 
4. Estate or Interest Remaining in Creator of Trust [§§ 323-324] p-565 
a. In General [§ 323] p 565 
b. Provision for Revocation or Reconveyance [§ 324] p 567 
5. Merger of Estates [§ 325] p 567 
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VII. APPOINTMENT, QUALIFICATION, AND TENURE OF TRUSTEE; SURVIVORSHIP [§§ 326- 
517] p 569 
A. Who May Be Trustee [§§ 326-338] p 569 
1. In General [§ 326] p 569 
2. Persons under Legal Disability [§ 327] p 570 
3. Nonresidents [§ 328] p 570 
4. Corporations [§§ 329-330] p 570 
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a. In General [§ 329] p 570 
b. Foreign Corporations [§ 330] p 571 
. Unincorporated Associations [§ 331] p 571 
. State or Sovereign [§ 332] p 571 
. School District and Board of Education [§ 333] p 571 \ 
. Public Officers [§ 334] p 571 — 
. Interest as Affecting Capacity To Act [§§ 335-338] p 572 
a. In General [§ 335] p 572 
b. Creator of Trust [§ 336] p 572 
e. Beneficiary of Trust [§ 337] p 572 
d. Adverse Interest [§ 338] p 573 
B. Appointment and Designation [§§ 339-407] p 573 
1. In General [§ 339] p 573 
2. By Creator of Trust [§§ 340-349] p 575 
a. Power To Select Trustee [§§ 340-341] p 575 
(1) Right of Appointment [§ 340] p 575 
(2) Right To Provide for Substitute or Successor Trustee [§ 341] p 575 
b. Necessity of Designation [§ 342] p 575 
ce. Sufficiency of Designation [§§ 343-346] p 577 
(1) In General [§ 343] p 577 
(2) Direct or Implied Designation [§ 344] p 577 
(3) Merged or Consolidated Corporation [§ 345] p 577 
(4) Person in Whom Title Vested as Trustee [§ 346] p 578 
d. Status of Trustee as Dependent on Designation or Court Appointment [§ 347] p 578 
e. Automatic Succession [§ 348] p 578 
f. Refusal of Designated Trustee To Act [§ 349] p 578 
3. By Donee of Power of Appointment [§§ 350-369] p 578 
a. In General [§ 350] p 578 
b. Construction of Power [§ 351] p 579 
c. Delegation of Power [§ 352] p 579 
d. Exercise of Power [§§ 353-366] p 579 
(1) Duty To Exercise [§ 353] p 579 
(2) By Whom Exercised [§§ 354-356] p 579 
(a) In General [§ 354] p 579 
(b) By Court or Judicial Officer Acting under Power [§ 355] p 580 
(c) By Other Trustees [§ 356] p 580 
(3) Number Exercising Power [§. 357] p 581 
(4) Method of Exercise [§§ 358-359] p 581 
(a) In General [§ 358] p 581 
(b) Irregularities [§ 359] p 581 
(5) Who May Be Appointed [§§ 360-362] P 581 
(a) In General [§ 360] p 581 
(b) Donee’s Appointment of Himself or Connections [§ 361] p 582 
(c) Persons Beneficially Interested [§ 362] p 582 
(6) Occasion of Appointment [§§ 363-366] p 582 
(a) Death of Original Trustee [§ 363] p 582 
(b) Neglect or Refusal To Act [§ 364] p 582 
(c) Incapacity and Unfitness [§ 365] p 583 
(d) Absence [§ 366] p 583 
©. Hxtinguishment or Revocation of Power [§ 367] p 583 
f. Supervisory Power of Court [$$ 368-369] p 583 
(1) In General [§ 368] p 583 
(2) Over Exercise of Power pending Suit [§ 369] p 584 
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4. By Beneficiary in Absence of Power Conferred [§ 370] p 584 
5. By Trustee Virtute Officii [§ 371] p 584 


6. By Court [§§ 372-405] p 584 t 
a. In General [§ 372] p 584 ; 

b. Statutory Regulations [§§ 373-374] p 585 i 

(1) In General [§ 373] p 585 i 

(2) Probate and Orphans’ Courts [§ 374] p 587 ‘ 

c. Provisions of Trust Instrument [§ 375] p 588 é 

d. Court’s Discretion and Occasion of Appointment [§§ 376-382] p 589 i 

(1) in General [§ 376] p 589 t 

(2) Failure of Creator of Trust To Designate Trustee or Provide sbi Filling of Vacan- 


cy {8 377] p 590 
(3) Incapability or Unsuitability of Original or Designated Trustee |§ 378] p 591 
(4) Death and Dissolution [§ 379] p 591 z 
(5) Refusal or Neglect To Act [§ 380] p 593 ; 
(6) Removal [§ 381] p 593 
(7) On Creation or Modification of Trust by Court [§ 382] p 593 
e. Who Appointed [§§ 383-388] p 594 
(1) In General [§ 383] p 594 
(2) Preference of Parties Interested [§ 384] p 594 
(3) Suitability of Proposed Trustee [§\§ 385-3 87] p p 595 
(a) In General [§ 385] p 595 
(b) Interest, Relationship, and Ill Feeling [§ 386] p 596 
(c) Residence [§ 387] p 597 
(4) Necessity of New Trustee’s Consent [§ 388] p 597 
f. Separate Sets of Trustees [§ 389] p 597 
g. Proceedings [§§ 390-405] p 597 
(1) Jurisdiction and Venue [§ 390] p 597 
(2) Nature of Proceeding [§ 391] p 598 . 
(3) Who May Apply for, or Object to, Appointment [§ 392] p 599 
(4) Parties and Notice [§§ 393-396] p 599 
(a) In General [§ 393] p 599 
(b) Intervention [§ 394] p 601 
(c) Effect of Failure To Give Notice [§ 395] p 601 
. (d) Waiver of Notice [§ 396] p 601 
(5) Pleading [§§ 397-398] p 601 
(a) In General [§ 397] p 601 
(b) Amendment [§. 398] p 602 
(6) Issues, Proof, and Variance [§ 399] p 602 
(7) Hearing and Reference {§ 400] p 602 
(8) Evidence [§ 401] p 602 
(9) Order [§ 402] p 602 
“oy Review [§ 403] p 602 rent wed 
(11), Collateral Attack [§ 404] p 603 
(12) Costs and Expenses [§ 405] p 603 
7. Annulment, Revocation, Suspension, and Vacation of Appointment [§ 406] p 603 
8. Statutory Substitution of Trustees [§ 407] p 604 
C. Changing Number of Trustees [§§ 408-410] p 604 
1. In General [§ 408] p 604 
2. Increasing Number [§ 409] p 605. 
3. Decreasing Number [§ 410] p 605 
D. Qualification and Bond [$$ 411-432] p 605 
1. Necessity [§ 411] p 605 
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2. Oath [§ 412] p 606 
3. Bond [§§ 413-432] p 606 
% a. Requirement [§§ 413-419] p 606 
= (1) Im General [§ 413] p 606 
5 (2) Under Statute [§§ 414-415] p 606 
: (a) In General [§ 414] p 606 
=< (b) Testamentary Trustees [§ 415] p 607 
(3) Under Provisions of Trust Instrument [§§ 416-419] p 608 
(a) In General [§ 416] p 608 
(b) Absence of Provision as to Security [§ 417] p 608 
(c) Provision Dispensing with Security [§§ 418-419] p 608 
aa. In General [§ 418] p 608 
bb. To What Trustees Applicable [§ 419] p 609 
b. Amount [§ 420] p 609 
e. Sureties [§§ 421-422] p 609 
(1) In General [§ 421] p 609 
(2) Discharge [§ 422] p 609 
. Form and Requisites [§ 423] p 609 
. Jot or Several Bonds [§ 424] p 609 
. Effect of Failure To Give Security [§ 425] p 610 
. New or Additional Security [§ 426] p 610 
. Proceedings To Require Bond [§§ 427-430] p 610 
. (1) In General [§ 427] p 610 
(2) Who May Maintain Proceeding [§ 428] p 610 
(3) Notice and Summons [§ 429] p 611 
(4) Pleading [§ 430] p 611. — 
i. New or Substituted Trustees [§ 481] p 611 , 
j. Nonresident Trustees and Resident Trustees under Foreign Wills [§ 432] p 611 
E. Resignation and Discharge [§§ 4383-444] p 612 
1. In General [§ 433] p 612 
2. Tender of Resignation, Acceptance Thereof, and Discharge of Trustee [§§ 434-437] p 612 
a. In General [§ 434] p 612 - 
b. Grounds for Discharge [§§ 435-436] p 613 
(1) Necessity [§ 435] p 613 . 
(2) Sufficiency [§ 486] p 613 
ce. Imposition of Terms [§ 437] p 613 
3. Withdrawal of Resignation [§ 438] p 618 
4. Proceedings for Discharge [§§ 439-444] p 613 
. Form of Proceeding [§ 439] p 613 
. Pleading and Proof [§ 440] p 613 
. Notice and Parties [§ 441] p 614 
. Order [§ 442] p 614 . 
. Collateral Attack [§ 443] p 614 
. Costs [§ 444] p 614 
F. Removal 169 445-491] p 614 
1. Power of Court [§§ 445-446] p 614 
,a. In General [§ 445] p 614 
b. Particular Courts [§ 446] p 616 
2. Discretion of Court [§ 447] p 616 
3. Grounds for Removal [§§ 448-468] p 618 
a. In General [§ 448] p 618 
b. Particular Grounds [§§ 449-468] p 618 
(1) Absence or Removal from Jurisdiction [§ 449] p 618 © 
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(2) Antagonistic and Hostile Relations [§§ 450-453] p 619 
(a) Adverse Interest [§ 450] p 619 
(b) Personal Hostility and Disagreement {§§ 451-453] p 620 
aa. Between Trustee and Cestui [§ 451] p 620 
bb. Between Trustee and Cotrustees {§ 452] p 621 
ce. Between Trustee and Beneficiary’s Guardian [§ 453] p 621 
(3) Financial Condition [§§ 454-455] p 622 
(a) In General [§ 454] p 622 
(b) Bankruptcy or Insolvency of Trustee [§ 455] p 622 
(4) Personal Unfitness of Trustee [§ 456] p 622 
(5) Marriage of Female Trustee [§ 457] p 622 
(6) Misconduct and Mismanagement in Execution of Trust |§§ 458-468] p 622 — 
“ (a) In General [§ 458] p 622 
(b) Abandonment or Neglect of Trust [§ 459] p 625 _ 
(c) Disobedience of Court Orders [§ 460] p 625 
(d) Disobedience of Instructions in Trust Instrument [§ 461] p 625 
(e) Failure To Pay Principal or Income as Due [§ 462] p 626 
(f) Failure To File Oath or Give Security [§ 463] p 626 
(g) Improprieties with Respect to Investments [§§ 464465] p 626 
aa. Failure To Secure Adequate Revenue {§ 464] p 626 
bb. Illegal and Unsafe Investments [§ 465] p 627 
(h) Mingling and Separating Trust Funds [§ 466] p 627 
(1) Taking Personal Profit [§ 467] p 628 
(j) Defective Reports and Accounts [§ 468] p 628 


4. Proceedings [§§ 469-490] p 628 


a. 
b. 
1@. 


oy 


0. 


Jurisdiction and Venue [§ 469] p 628 

Who May Apply for Removal [§ 470] p 629 

Nature and Form of Proceedings [§§ 471-472] p 630 
(1) In General [§ 471] p 630 
(2) Necessity for Direct Proceeding [§ 472] p 630 


. Parties [§ 473] p 630 
. Citation and Notice [§§ 474-476] p 631 


(1) Necessity [§ 474] p 631 
(2) Sufficiency [§ 475] p 631 
(3) Effect of Want of Notice [§ 476] p 631 


. Suspension of Trustee [§ 477] p 631 
. Pleading [§ 478] p 631 
. Evidence [§§ 479-481] p 632 


(1) In General [§ 479] p 632 
(2) Admissibility [§ 480] p 632 
(3) Sufficiency [§ 481] p 632 


. Trial or Hearing [§§ 482-484] p 633 


(1) In General [§ 482] p 633 
(2) Findings and Conclusions [§ 483] p 633 
(3) Questions of Fact [§ 484] p 633 


j. Reference [§ 485] p 633 

k. Injunction and Receiver [§ 486] p 634 
il 
m 
n 


Judgment or Decree [§ 487] p 634 


. Review [§ 488] p 634 
. Collateral Attack [§ 489] p 634 


Costs and Expenses [§ 490] p 634 


5. Removal by Beneficiaries or Cotrustees without Intervention of Court [§ 491] p 635 
G. Death, Survivorship, and Devolution of Title [§§ 492-505] p 635 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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1. Devolution and Termination of Office [§§ 492-494] p 635 
a. Devolution of Trusteeship [§ 492] p 635 


b. Effect of Appointment of New Trustee [§ 493] p 635 
e. Termination of Trusteeship [§ 494] p 636 
2. Devolution of Title [§§ 495-504] p 636 
a. In General [§ 495] p 636 
b. On Trustees [§§ 496-499] p 636 
(1) Surviving or Continuing Trustees [§ 496] p 636 
(2) New Trustees [§§ 497-499] p 636 
(a) In General [§ 497] p 636 
(b) Under Provisions of Trust Instrument [§ 498] p 636 
(c) Under Statutes [§ 499] p 637 
c. On Heir or Representative of Deceased Trustee [§§ 500-502] p 637 
(1) In General [§ 500] p 637 
(2) Under Provisions of Trust Instrument [§ 501] p 638 
(8) Under Statutes [§ 502] p 638 
d. On Successor in Office [§ 503] p 638 
e. On Court [§ 504] p 638 
3. Divesting of Title [§ 505] p 638 
H. De Facto Trustees and Trustees De Son Tort [§ 506] p 638 
I. Executors and Administrators as Trustees [§§ 507-517] p 639 
1. Ezecutors [§§ 507-514] p 639 
a. Capacity To Act [§ 507] -p 639 
b. Dual Nature of Office [§ 508] p 639 
c. Designation by Implication of Law [§ 509] p 640 
e 


‘ 


d. Acceptance of Trust [§ 510] p 641 
. Change of Status [§ 511] p 641 
f. Qualification and Formal Appointment [§ 512] p 641 . 
g. Renunciation, Resignation, and Discharge [§ 513] p 642 
h. Revocation and Removal [§ 514] p 642 
2. Administrators with the Will Annexed [§§ 515-517] p 643 
a. In General [§ 515] p 648 
b. Trusts of Personal Confidence [§ 516] p 643 
e. Change of Status [§ 517] p 644 


VIII. EXECUTION OF TRUST AND MANAGEMENT OF PROPERTY [§§ 518-777] p 644 
A. Powers, Duties, and Liabilities of Trustee m General [§§ 518-550] p 644 
1. Rights and Powers [§ 518] p 644 
2. Duties and Liabilities [§§ 519-527] p 647 : 
a. In General [§ 519] p 647 
b. Exclusion of Individual Interest and Profit [§§ 520-523] p 652 
(1) In General [§ 520] p 652 
(2) Acquisition of Adverse Interest [§ 521] p 656 
(3) Transactions with Cestui Que Trust [§ 522] p 657 
(4) Purchase of Property from Third Persons [§ 523] p 659 
e. Torts [§ 524] p 659 
d. Nature and Extent of Liability [§ 525] p 661 
e. Limitation of Liability by Trust Instrument [§ 526] p 663 
. Relief from Liability [§ 527] p 663 
3. Powers, Duties, and Liabilities of Executors as Trustees [§ 528].p 665 
4. Joint and Delegated Authority and Liability [§§ 529-535] p 665 
a. Agents and Attorneys [§§ 529-530] p 665 
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(1) In General [§ 529] p 665 
: (2) Liability of Agent [§ 530] p 667 
b. Cotrustees [§§ 531-535] p 667 
(1) Joint or Several Authority [§ 531] p 667 
(2) Liabilities [§§ 532-535] p 670 
(a) In General [§ 532] p 670 


(b) Joint or Several Liability; Contribution [§ 533] p 672 3 
(c) Time of Default or Breach of Trust [§ 534] p 672 .. 
(d) Relief from Liability [§ 535] p 672 % 
5. Successive Trustees [§ 536] p 673 : 


6. Representatives of Deceased Trustees [§ 537) p 675 
7. Judicial Control and Supervision [§§ 538-550] p 676 ; 
a. Jurisdiction of Courts [§ 538] p 676 : 
b. When Jurisdiction Will Be Exercised [§§ 539-548] p 677 ~ 
(1) In General [§ 539] p 677 
(2) On Instructions Being Asked [§§ 540-548] p 680 
(a) In General [§ 540] p 680 
(b) Proceedings [§§ 541-548] p 682 
aa. In General [§ 541] p 682 
bb. Pleading [§ 542] p 682 
ce. Parties [§ 543] p 682 
dd. Process and Notice {§ 544] p 683 
ee. Hearing [§ 545] p €83 
ff. Decree [§ 546] p 683 
ge. Appeal [§ 547] p 683 
hh. Costs [§ 548] p 683 
e. Alteration of Trust Scheme [§ 549] p 683 
d. Haecution of Trust by Court [§ 550] p 684 
B. Possession and General Management of Property [§§ 551-593] p 685 
1. Collection of Assets and Claims Due Estate [\§ 551-557] p 685 
a. In General [§§ 551-555] p 685 
(1) General Powers and Duties [§ 551] p 685 
(2) Cotrustees or Successive Trustees [§ 552] p 687 
(3) Effect of Payment to Trustee [§ 553] p 688 
(4) Release or Compromise of Demands [§ 554] p 688 - 
(5) Submission to Arbitration [§ 555] p 689 
b. Rents and Profits [§§ 556-557] p 690 
(1) In General [§ 556] p 690 
(2) Where No Duty To Rent [§ 557] p 691 
2. Possession, Preservation, and Management of Property [§§ 558-593] p 691 
a. Possession and Control in General [§ 558] p 692 
b. Holding in Different Characters [§ 559] p 693 
c. Hatent of Management and Control in General [§ 560] p 694 
d. Protection and Preservation of Property [§§ 561-564] p 694 
(1) In General [§ 561] p 694 
(2) Waste or Conversion [§ 562] p 697 
(3) Mingling or Separation of Trust Funds or Property [§ 563] p 698 
(4) Place of Keeping [§ 564] p 699 
e. Carrying on Business [§ 565] p 699 
f. Deposits [§§ 566-567] p 700 
(1) In General [§ 566] p 700 
(2) Form or Manner of Deposit [§ 567] p 701 
g. Gift or Dedication [§ 568] p 702 
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h. Contractual Obligations in General [§§ 569-570] p 702 
(1) As against Trust Estate or Cestui Que Trust [§ 569] p 702 
(2) As against Trustee [§ 570] p 703 
i, Creation and Discharge of Claims against Estate and Reimbursement [§§ 571-593] p 705 
(1) In General [§§ 571-572] p 705 
(a) General Rules [§ 571] p 705 


(b) Fund or Property Chargeable [§ 572] p 706 


(2) Payment of Debts and Discharge of Encumbrances in General [§ 573] p 708 
(3) Bills and Notes [§ 574] p 709 
(4) Borrowing Money [§ 575] p 710 
(5) Contracts for Services [§ 576] p 710 
(6) Hxpense of Trustee’s Bond [§ 577] p 711 
(7) Repairs and Improvements [§§ 578-580] p 712 
(a) In General [§ 578] p 712 
(b) Reimbursement [§ 579] p 713 
(¢) Person, Fund, or Property Chargeable [§ 580] p 714 
(8) Taxes and Assessments [§§ 581-582] p 716 — 
(a) In General [§ 581] p 716 
(b) Fund or Property Chargeable [§ 582] p 717 
(9) Counsel Fees [§§ 583-585] p 718 
(a) In General [§ 583] p 718 
(b) Fund or Property Chargeable [§ 584] p 722 
(ec) Counsel Representing or Employed by Cestui Que Trust [§ 585] p 722 
(10) Costs and Expenses of Litigation [§§ 586-590] p 723 
(a) In General [§ 586] p 723 
- (b) Reimbursement or Indemnity [§ 587] p 724 
(c) Effect of Invalidity, or Termination, of Trust or Authority of Trustee 
[§ 588] p 725 
(d) Effect of Good or Bad Faith and Conduct of Trustee [§ 589] p 725 
(e) Fund or Property Chargeable {§ 590] p 727 
(11) Reimbursement or Indemnity in General [§§ 591-593] p 727 
(a) General Rules [§ 591] p 727 
(b) Interest on Advances [§ 592] p 728 
(ec) Lien and Other Remedies for Reimbursement [§ 593] p 729 


C. Sale and Conveyance [§§ 594-654] p 730 
1. Power and Duty To Sell [§§ 594-621] p 730 


a. General Authority and Duty of Trustee [§§ 594-606] p 730 
(1) Where Instrument Creating Trust Confers No Power [§§ 594-595] p 730 
(a) In General [§ 594] p 730 
(b) Statutory Authority [§ 595] p 732 
(2) Where Instrument Creating Trust Confers Power [$$ 596-605] p 732 
(a) In General [§ 596] p 732 
(b) Validity of Power [§ 597] p 732 
(c) Creation and Haistence of Power [§ 598] p 733 
(d) Duration and Termination of Power [§ 599] p 735 
(e) Construction [§§ 600-604] p 736 
aa. In General [§ 600] p 736 
bb. Imperative or Discretionary Power [§ 601] p 737 
ec. Prohibition of Sale [§ 602] p 738 
dd. Property, Estates, or Interests Included [§ 603] p 739 
ee. Purpose of Sale [§ 604] p 739 
(f) Powers Incident to Power of Sale [§ 605] p 740 
(3) Under Resulting Trust [§ 606] p 740 
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b. Consent of Settlor or Beneficiary [§§ 607-608] p 740 
(1) Necessity, Sufficiency, and Effect [§ 607] p 740 
(2) Waiver [§ 608] p 742 
ec. Judicial Control and Direction [§§ 609-621] p 743 
(1) In General [§§ 609-612] p 743 
(a) Execution of Trust and Preservation of Estate [§§ 609-610] p 743 
aa. In General [§ 609] p 743 
bb. Peremptory Power [§ 610] p 746 
(b) Other Grounds for Ordering Sale [§ 611] p 746 
(c) Effect of Express Prohibition of Sale by Trustee {§ 612] p 746 
(2) Proceedings on Application for Sale [§§ 613-621] p 747 
(a) In General [§ 613] p 747 
(b) Parties [§ 614] p 748 
(c) Petition or Other Application [§ 615] p 749 
(d) Notice of Application or Sale [§ 616] p 749 
(e) Evidence [§ 617] p 749 
(f) Hearing and Determination in General [§ 618] p 749 
(g) Relief Granted [§ 619] p 750 
(h) Order or Decree of Sale [§§ 620-621] p 750 
aa. Form and Requisites [§ 620] p 750 
bb. Operation and Effect [§ 621] p 751 
2. Who May Exercise Power [§ 622] p 752 
3. Time of Sale [§§ 623-624] p 753 
a. In General [§ 623] p 753 
b. Waiver of Provision as to Time [§ 624] p 755 
4, Manner and Conduct of Sale [§§ 625-627] p 755 
a. In General [§ 625] p 755 
b. Good Faith [§ 626] p 756 
ce. Constructive Fraud [§ 627] p 757 
5. Terms, Conditions, and Consideration [§§ 628-630] p 757 
a. In General [§ 628] p 757 
b. Considevation and Terms of Payment [§ 629] p 758 
ce. Adequacy of Consideration [§ 630] p 759 
6. Validity and Conclusiveness of Sale [§§ 631-636] p 759 
a. In General [§ €31] p 759 
b. Attack on Sale and Conveyance [§§ 632-635] p 762 
(1) In General [§ 632] p 762 
(2) Setting Aside [§§ 633-635] p 763 
(a) In General [§ 633] p 763 
(b) Procedure [§ 634] p 764 
(c) Restitution [§ 635] p 764 
e. Liability of Trustee for Wrongful Sale or Failure To Sell [§ 636] p 765 
7. Conveyance and Confirmation [§§ 637-641] p 765 
a, Conveyance and Record [§ 637] p 765 
b. Confirmation by Court [§§ 638-641] p 767 
(1) In General [§ 638] p 767 
(2) Parties and Procedure [§ 639] p 768 
(3) Operation and Effect of Decree [§ 640] p 768 
(4) Appeal [§ 641] p 768 
8. Purchasers and Grantees [§§ 642-651] p 768 
a, Who May Be [§§-642-646] p 768 
(1) Trustee [§§ 642-645] p 768 
(a) In General [S$ 642-644] p 768 
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aa. Rule and Qualifications [§ 642] p 768 
bb. Rights and Remedies in Case of Wrongful Purchase [§ 643] p 771 
ec. Title of Subsequent Purchasers from Trustee [§ 644] p 774 
(b) Purchase from Cestui Que Trust [§ 645] p 774 
(2) Other Persons [§ 646] p 775 
b. Rights and Title [§§ 647-651] p 776 
(1) In General [§ 647] p 776 
(2) What Constitutes Bona Fide Purchaser without Notice [§ 648] p 778 
(3) Adverse Possession of Purchaser [§ 649] p 779 
(4) Encumbrances and Warranty [§ 650] p 779) 
(5) Right and Title of Purchaser’s Vendee [§ 651] p 780 
9. Purchase Money [§§ 652-653] p 780 
a. Payment and Recovery [§ 652] p 780 
b. Accounting for, and Application of [§ 653] p 781 
10. Transfer of Securities and Rights of Action [§ 654] p 784 
D. Mortgage or Pledge [§§ 655-663] p 785 
1. Validity [§§ 655-660] p 785 
. In General [§ 655] p 785 
. Express Power [§ 656] p 786 
. Implied Power {§ 657] p 787 
. Mortgage under Order of Court [§ 658] p 789 
. Mortgage under Guise of Sale [§ 659] p 789 
. Purpose of Mortgage or Pledge [§ 660] p 789 
2. Requisites and Execution [§ 661] p 789 
8. Rights, Duties, and Remedies of Mortgagee or Pledgee [$ 662] p 790 
4. Personal Liability of Trustee [§ 663] p 790 
EK. Lease [§§ 664-671] p 791 
. In General [§ 664] p 791 
. Who May Be Lessee [§ 665] p 792 
. Time for Which Lease May Be Made [§ 666] p 792 
. Amount of Rental [§ 667] p 794 
. Execution; Joinder of Trustees [§ 668] p 794 
. To Whom Should Rents Be Paid [§ 669] p 794 
. Rights of Lessee {§ 670] p 794 
. Estoppel or Ratification of Lease by Beneficiary [§ 671] p 795 
F. Investments [$$ 672-706] p 795 
1. Duty To Invest and Care Required [§ 672] p 795 
2. Time of Investment [§ 673] p 797 
3. Place of Investment [§ 674] p 797 
4. Rate of Interest [§ 675] p 798 
5. Nature of Investment or Security [§§ 676-690] p 799 
a. In General [§ 676] p 799 
b. Public Securities [§§ 677-678] p 800 
(1) In General [§ 677] p 800 
(2) Confederate Securities [§ 678] p 801 
e. Real Securities [§§ 679-681] p 801 
(1) In General [§ 679] p 801 
(2) What Are Real Securities [§ 680] p 802 
(3) Encumbered Property [§ 681] p 803 
. Personal Securities [§ 682] p 803 
. Corporate Stocks and Bonds [§ 683] p 804 
. Use in Trade or Speculation [§ 684] p 805 
g. Purchase of Land [§ 685] p 806 
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h. In Interest of Cestui Que Trust [§ 686] p 807 
1. Directions in Trust Instrument [§ 687] p 807 
j. Discretion of Trustee [§ 688] p 809 
k. Under Sanction of Court [§§ 689-690] p 810 
(1) Necessity and Propriety [§ 689] p 810 
(2) Proceedings To Obtain [§ 690] p 811 
6. Investing Trust Funds with Other Funds [§ 691]. p 812 
7. Investment in Name of Trustee [§ 692] p 812 
8. Retaining and Continuing [§§ 693-696] p 812 
a. In General [§ 693] p 812 
b. Retention Authorized by Trust Instrument [§ 694] p 813 
e. On Falling Market [§ 695] p 814 
d. Stock Dividends [§ 696] p 814 
9. Changing Investments [§§ 697-698] p 815 
a. In General [§ 697] p 815 
b. Hapress Direction for Conversion [§ 698] p 816 
10. Consent and Acquiescence of Cestwi Que Trust [§ 699] p 817 
11. Rights of Cestut Que Trust in Case of Improper Investment or Failure To Invest [§ 700] p 
818 
12. Loss or Deprectien [$§ 701-706] p 819 
a. Liability of Trustee [§§ 701-704] p 819 
(1) In General [§ 701] p 819 
(2) Effect of Immunity Clause [§ 702] p 821 4 
(3) Measure of Liability [§ 703] p 822 
(4) Persons Liable [§ 704] p 822 
b. Apportionment of Loss between Principal and Income [§§ 705-706] p 822 
(1) In General [§ 705] p 822 
(2) Premiums and Commissions on Investments [§ 706] p 823 
G. Interest on Funds of Estate [§§ 707-716] p 824 
1. Liability of Trustee [§§ 707-712] p 824 
a. In General [§ 707] p 824 
b. Failure To Invest or Deposit [§ 708] p 826 
ce. Delay in Accounting, Settling Estate, or Paying Income [§ 709] p 827 
d. Improper Use or Application of Funds [§§ 710-712] p 827 
(1) By Trustee in His Business or to His Advantage [§ 710] p 827 
(2) Improper Investment [§ 711] p 828 
(3) Mingling Trust Funds with His Own [§ 712] p 828 
2. Rate or Amount of Interest [§ 713] p 829 
3. Time from Which Interest Runs [§ 714] p 831 
4. Computation [§ 715] p 833 
5. Compound Interest [§ 716] p 833 
Il. Payment and Distribution of Property and Funds [§§ 717-738] p 835 
1. Necessity and Sufficiency in General [§§ 717-721] p 835 
a. General Statements [§ 717] p 835 : 
b. Person Entitled to Payment, and Effect of Unauthorized Payments [§ 718] P 838 
ce. Time of Payment or Distribution in General [§ 719] p 839 
d. Reimbursement of Trustee for Advances and Overpayments [§ 720] p 839 
e. Reservation of Funds To Meet Contingencies [§ 721] p 840 
2. Original Trust Estate [§§ 722-728] p 841: 
a. Transfer or Conveyance to Cestui Que Trust [§§ 722-726] p 841 
(1) Necessity, Authority, and Mode [§§ 722-724] p 841 
(a) In General [§ 722] p 841 
(b) Lransfer or Conveyance by Order of Court [§ 723] p 843 
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(ec) Presumption of Conveyance [§ 724] p 843 
(2) Time [§ 725] p 844 
(3) Effect [§ 726] p 845 


b. Right to, and Expenditure of, Principal [§ 727] p 846 
ce. Reconveyance to Settlor [§ 728] p 848 
3. Proceeds [§ 729] p 849 
4. Income and Accumulations [§§ 730-737] p 850 
a. Right to Income, and Payment on Accrual [§$ 730-733] p 850 — 


(1) In General [§ 730] p 850 

(2) Necessity of Payment Directly to Beneficiary [§ 731] p 852 
(3) Amount and Mode of Payment [§ 732] p 853 

(4) Effect of, and Presumptions as to, Payment [§ 733] p 854 


b. Right to, and Disposition of, Accumulated Income [§ 734] p 854 
c. Distinction between Capital and Income [§§ 735-737] p 857 


(1) In General [§ 735] p 857 
(2) Proceeds and Profits of Sale of Property [§ 736] > 859 
(3) Apportionment [§ 737] p 860 


5. Annuities [§ 738] p 860 
I. Actions [§§ 739-777] p 861 
1. Actions between Trustees [§§ 739-741] p 861 
a. In General [S§ 739-740] p 861 


(1) At Law [§ 739] p 861 
(2) In Equity [§ 740] p 861 


b. Parties [§ 741] p 861 

2. Actions by or against Third Persons [§$ 742-777] p 861 
a. Leave of Cowrt [§ 742] p 861 
b. Right of Action [§§ 743-750] p 861 


(1) In General [§§ 743-749] p 861 
(a) At Law [§§ 743-746] p 861 
aa. In General [§ 743] p 861 
bb. Particular Proceedings [§§ 744-745] p 862 
(aa) In General [§ 744] p 862 
(bb) Ejectment [§ 745] p 863 
ec. Hxecuted Trust [§ 746] p 863 
(b) In Equity [§§ 747-749] p 863 
aa. By Trustees [§ 747] p 863 
bb. By Cestui Que Trust [§ 748] p 864 
ec. By Third Person [§ 749] p 864 
(2) Foreign Jurisdiction [§ 750] p 865 


. Control of Action [§ 751] p 865 
. Defenses [§§ 752-753] p 865 


(1) In Actions by Trustees [§ 752] p 865 
(2) In Actions against Trustees [§ 753] p 866 
. Jurisdiction and Venue [§§ 754-755] p 866 


(1) General Rule [§ 754] p 866 
(2) Statutory Exceptions [§ 755] p 867 


. Time To Sue, Limitations and Laches [§ 756] p 868 
g. Parties [§§ 757-767] p 868 


(1) General Rules [§§ 757-761] p 868 
(a) At Law [§ 757] p 868 
(b) In Equity [§§ 758-760] p 868 
aa. Trustees [§ 758] p 868 
bb. Cestuis Que Trust [§ 759] p 869 
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ec. Third Persons [§ 760] p 871 
(ce) Under Codes [§ 761] p 872 
(2) New Trustees [§ 762] p 872 
(3) Joinder [$$ 763-765] p 872 
(a) Of Cotrustees [§ 763] p 872 
(b) Of Cestui Que Trust and Trustee {§ 764] p 872 
(c) Of Surviving Trustee and Personal Representatives of Deceased Trustee 
[§ 765] p 872 
(4) Intervention [§ 766] p 872 
(5) Effect of Resignation, Removal, or Death of Trustee [§ 767] p 872 
h. Process [§ 768] p 873 
i, Pleading [S$ 769-770] p 873 
(1) Bill, Petition, or Complaint [§ 769] p 873 
(2) Answer [§ 770] p 874 
. Evidence [§ 771] p 874 
. Dismissal [§ 772] p 875 
. Trial [§ 773] p 875 
. Judgment or Decree [§ 774] p 875 
. Enforcement of Judgment [§ 775] p 876 
. Appeal and Error [§ 776] p 876 
. Costs [§ 777] p 877 
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IX. ACCOUNTING AND SETTLEMENT [§{§ 778-872] p 878 
A. Duty To Account [§§ 778-786] p 878 
1. In General [§ 778] p 878 
2. Time for Accounting [§ 779] p 880 
3. Who May Require Accounting [§§ 780-783] p 881 
a. In General [§ 780] p 881 
b. Particular,Persons [§ 781] p 883 
e. Loss of Right [§ 782] p 884 
d. Right of Court Acting of Tts Own Motion [§ 783] p 885 
4. Who May Be Required To Account [§§ 784-785] p 885 
a. In General [§ 784] p 885 
b. Successors and Representatives [§ 785} p 886 
5. Scope of Liability and Property To Be Included [§ 786] p 887 
B. Proceedings for Accounting [§§ 787-802] p 890 
1. Jurisdiction [§§ 787-790] p 890 
a. In General [§ 787] p 890 
b. Probate Courts [§§ 788-789] p 891 
(1) In General [§ 788] p 891 
(2) Concurrence or Exclusiveness of Probate and Equity Jurisdiction [§ 789] p 894 
e. Territorial Jurisdiction [§ 790] p 895 
2. Limitations and Laches [§ 791] p 896 
3. Voluntary Accounting [S$ 792-793] p 897 
a. Existence and Scope of Right [§ 792] p 897 
b. Form and Conduct of Proceedings [§ 793] p 897 
4. Compulsory Accounting [§§ 794-802] p 899 
a. General Considerations Affecting Actions To Compel Accounting [§ 794] p 899 
b. Parties [§ 795] p 899 ; 
«. Pleading [S$ 796-798] p 902 
(1) Bill, Petition, or Complaint [§ 796] p 902 
(2) Plea or Answer and Defenses [§ 797] p 903 
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(3) Subsequent Pleadings [§ 798] p 903 
d. Evidence [§§ 799-801] p 904 
(1) Presumptions and Burden of Proof [§ 799] p 904 
(2) Admissibility [§ 800] p 905 
(3) Weight and Sufficiency [§ 801] p a 
6. Decree [§ 802] p 906 
C. Charges and Credits [§§ 803-804] p 907 
1. Charges [§ 803] p 907 
2. Credits [§ 804] p 908 
D. Compensation [§§ 805-848] p 910 
1. Right to Compensation [§§ 805-810] p 910 
. In General [§ 805] p 910 
. Effect of Invalid Appointment [§ 806] p.912 
. Effect of Agreements or Provisions in Instrument Creating Trust [§ 807] p 912 
. Necessity for Judicial Allowance [§ 808] p 912 
. Waiver by Trustee [§§ 809-810] p 913 
(1) In General [§ 809] p 913 
(2) Acts and Omissions Constituting Waiver [§ 810] p 9138 
2. Persons Entitled [§ 811] p 914 
3. For What Services Allowed [§§ 812-815] p 914 
a. In General [§ 812] p 914 
b. Eatraordinary Services [§ 813] p 915 
ce. Services as Attorney [§§ 814-815] p 915 
(1) American Rule [§ 814] p 915 
(2) English Rule [§ 815] p 916 
4. Persons or Fund Liable [§§ 816-817] p 916 
a. In General [§ 816] p 916 
b. Principal and Income [§ 817] p 917 
5. Form, Amount, and Time of Allowance [§§ 818-835] p 918 
a. Commissions or Gross Sum [§ 818] p 918 
b. Basis of Computation and Time of Allowance [§§ 819-830] p 918 
(1) In General [§ 819] p 918 
(2) On Corpus of Estate [§ 820] p 918 
(3) On Receipts and Disbursements Generally [§§ 821-826] p 919 
(a) In General [§ 821] p 919 
(b) Statutory Provisions [§§ 822-823] p 919 
aa. “On All Sums of Money Received and Paid Out” [§ 822] p 919 
bb. “On All Sums of Principal and Income Received and Paid Out” 
[§ 823] p 920 
(c) Half Commissions [§ 824] p 920 
(d) Items Included as “Receipts” and “Disbursements” [§ 825] p 920 
(e) Annual Rests or Accounts [§ 826] p 921 
(4) On Surcharges and Indebtedness between Trustee and Estate [§ 827] p 921 
(5) On Investments, Reinvestments, and Income [§ 828] p 921 
(6) On Sale of Assets of Estate [§§ 829-830] p 922 
(a) In General [§ 829] p 922 
(b) Additional Credits and Allowances [§ 830] p 923 
e. Amount [$§ 831-835] p 923 
(1) In General [§ 831] p 923 
(2) Effect of Terms in Instrument or Agreement [§§ 832-834] p 925 
(a) In General [§ 832] p 925 
(b) Construction and Operation [§ 833] p 926 
(c) Reasonable Compensation [§ 834] p 926 
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(8) Hxtra Compensation [§ 835] p 926 
6. Cotrustees [§ 836] p 927 
7. Successive Trustees [§ 837] p 928 
8. Trustee Acting as Executor or Guardian [§ 838] p 928 
9. Lien for Compensation [§ 839] p 929 
10. Forfeiture or Deprivation of Compensation [§§ 840-845] p 929 
. In General [§ 840] p 929 
. Conversion, Misappropriation, or Commingling of Funds [§ 841] p 931 
. Failure To File or Keep Accounts [§ 842] p 931 
. Resignation or Removal of Trustee [§ 843] p 982 
. Death of Trustee [§ 844] p 932 
. Proceedings for Forfeiture [§ 845] p 932 
11. Allowance and Recovery [§§ 846-848] p 932 
a. Jurisdiction [§ 846] p 932 
b. Proceedings for Allowance [§ 847] p 933 
ce. Review [§ 848] p 933 
Ki. Stating and Settling Accounts [§§ 849-858] p 934 
1. Form and Requisites [§ 849] p 934 
2. Vouchers and Proof of Payment [§ 850] p 935 
3. Objections and Hxuceptions [§§ 851-852] p 935 
a. In General [§ 851] p $35 
b. Estoppel or Waiwer [§ 852] p 936 
4. Hearing and Reference [§ 853] p 936 
5. Hvidence [§§ 854-857] p 937 
a. Presumptions and Burden of Proof [§ 854] p 937 
b. Admissibility [§ 855] p 938 
e. Weight and Sufficiency [§ 856] p 938 
d. Examination of Trustee [§ 857] p 939 
6. Judgment or Decree [§ 858] p 939 
F. Operation and Effect [§§ 859-861] p 940 
1. In General [§ 859] p 940 
2. Persons Concluded [§ 860] p 940 
3. Matters Concluded [§ 861] p 940 . 
G. Opening, Vacating, or Setting Aside Settlement [§§ 862-863] p 941 
1. In General [§ 862] p 941 
2. Limitations and Laches [§ 863] p:943 
7 oH. Appeal [§ 864] p 943 
wo, i 1. Private, Accounting and Settlement {§ 865] p 945 
_J. Costs and Expenses {§§ 866-872] p 946 
4 1. In General [§ 866] p 946 
2B Persons or Funds Liable [§§ 867-872] p 947 
non ion a Le General [§ 867] p 947° 
|, by Principal or Income [§ 868] p 947 
¢. Liability of Trustee or Estate [§ 869] p 948 
d. Contestants [§ 870] p 948 . : 
e 
t 
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. Apportionment of Costs [§ 871] p 948 
Costs on Appeal [§ 872] p 949 


X. ESTABLISHMENT AND ENFORCEMENT OF TRUST [§§ 873-1006] p 949 
A. Rights of Cestua Que Trust as against Trustee [$$ 873-887] p 949 
1. Establishment of Existence of Trust [§ 873] p 949 
2. Enforcing Execution or Performance of Duties of Tr ust [§ 874] p 950 
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. Setting Aside Wrongful Acts of Trustees [§ 875] p 952 
Reimbursement of Advances and Expenditures Made by Cestui Que Trust [§ 876] p 952 
. Lien on Property of Trustee [§ 877 ] p 952 
. Creditors of Trustee Engaged in Business [§ 878] p 953 
. Insolvency of Trustee [§ 879] p 953 
8. Priorities of Cestut Que Trust and Trustee’s Creditors [§§ 880-881] p 953 
. a. In General [§ 880] p 953 
b. Judgment and Attachment Creditors [§ 881] p 954 
9. Estoppel or Waiver [§ 882] p 955 
10. Persons Entitled To Enforce Trust [§§ 883-886] p 957 
a. In General [§ 883] p 957 
b. Express Trusts [§ 884] p 958 
e. Resulting Frusts [§ 885] p 960 
d. Constructive Trusts [§ 886] p 960 
11. Persons against Whom Trust May Be Enforced [§ 887] p 961 
B. Right To Follow Trust Property or Proceeds Thereof [§§ 888-924] p 963 
1. In General [§§ 888-890] p 963 
a. General Rule [§ 888] p 963 See 
b. Basis of Right and Necessity of Tracing or Identifying Property [§ 880] 5 Pp , 965 
ce. Nature of Trust or Relation to Which General Rule Applicable [§:. 890] p 966 
2. Following or Tracing into Products or Substitutes [§§ 891-903] p 967 . 
a. In General [§ 891] p 967 
b. Substitutes for Original Property [§ 892] p 970 
ce. Appreciation or Profits of Product or Investment [§ 893] PS 970 
d. Specific Types of Property [§§ 894-898] p 970 
(1) Bank Accounts [§ 894] p 970 
(2) Insurance [§ 895] p 971 
(3) Mortgages [§ 896] p 971 
(4) Real Estate [§ 897] p 971 
(5) Business and Stock in Trade [§ 898] p 972 
e. Commingling of Trust Funds or Property [§§ 899-903] p 972 
(1) In General [§§ 899-900] p 972 
(a) General Rules [§ 899] p 972 
(b) Money or Other Property of Fungible Nature [§ 900] p 973 
(2) Withdrawals from, and Use or Investment of, Mixed Fund [§§ 901-903] p 975 
(a) In General [§, 901] p 975 
(b) Investments or Purchases with Mingled Funds: L$ ee p 978 
aa. In General [§ 902] p 978 
bb. Appreciation or Depreciation of sees yens or Pi chase ts 903 | 
p 979 
3. Cestui Que Trust’s Rights of Election‘and Waiver [§§ eles p 979. 
a. Election between Personal Liability of Trustee and Pursuit of Res [99 904-905] p 979 
(1) In General [§ 904] p 979 
(2) Effect of Security for Trustee’s Personal Liability ris 905] p 981 
b. Election between Original Property or Product or Substitute [§ 906] p 981 
e. Election between Lien on, and Ownership. dipterss in; New eee? [$9 begins p 981 
(1) In General [§ 907] p 981 : 
(2) Property Purchased with Mingled Funds 18 008) Pp 0st 
4. Effect of Insolvency of Trustee [§ 909] p 982 CP 
5. Following and Recovering as against Third Persons [§§ m10-928) is 986 
a. In General [§ 910] p 986 
b. Bona Fide Purchasers for Value [96 911— 924) P. 938 
(1) In General [§ 911] p 988 iyi buat hy 
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(2) Mode or Manner of Transfer [§§ 912-914] p 989 
(a) In General [§ 912] p 989 
(b) Purchase at Judicial Sale [§ 913] p 989 
(c) Contribution to Partnership. Capital [§ 914] p 990 
(3) Notice [§§ 915-920] p 990 
(a) In General [§ 915] .p 990 
(b) Sufficiency and Form of Notice [§§ 916-920] p 990 
aa. In:General [§ 916] p 990 
bb. Constructive Notice [§ 917] p 991 
ee. Possession of Cestui Que Trust [§ 918] p 992 
dd. Matters Apparent on Face of Papers [§ 919] p ae 
ee. Records [§ $20] p 993 
(4) Consideration [§§ 921-923] p 994 
(a) In General [§ 921] p 994 3 
(b) Time of Payment [§ 922] p 994 
(ec) What Constitutes [§ 923] p 994 
(5) Purchaser from Bona Fide Purchaser [§ 924] p 995 
C. Actions [$$ 925-1006] p 996 
1. Nature and Form of Remedy [§§ 925-936] p 996 
a, In General [§ 925] p 996 
b. Injunction and Receiver [§§ 926-928] p 999 
(1) Injunction [§ 926] p $99 
(2) Receiver [§ 927] p 1001 
(3) Both Injunction and Receiver [§ 928] p 1003 
ce. Payment into, and Out of, Court [§§ 929-936] p 1003 
(1) Payment into Court [§§ 929-932] p 1003 
(a) In General [§ 929] p 1003 
(b) Under English Statutes [§§ 930-932] p 1004 
aa. Voluntary Payment [§ 930] p 1004 
bb. Payment by Order of Court [§ 931] p 1005 
ee. Effect of Payment into Court [§ 932] p 1005 
(2) Payment Out of Court [§§ 933-936] p 1006 
(a) In General [§ 933] p 1006 
(b) Jurisdiction [§ 934] p 1006 
{c) Persons to Whom Payment Will Be Made [§ 935] p 1006 
(d) Practice [§ 936] p 1006 
2. Election of Remedies [§ 937] p 1008 
. 3. Grounds of Action [§ 938] p 1009 
4. Jurisdiction [§§ 989-944] p 1010 
a. In General [§ 939] p 1010 
b. Equity Jurisdiction [§§ 940-943] p 1011 
(1) I” General [§ 940] p 1011 
(2) Nature of Jurisdiction [§ 941] p 1012 
(3) Extent of Jurisdiction [(§ 942] p 1013 
(4) Adequate Remedy at Lew [§ 943] p 1015 
e. Probate Courts [§ 944] p 1017 
5. Venue [§ 945] p 1018 
6. Conditions Precedent [§§ 946-950] p 1019 
a. In General [§ 946] p 1019 
b. Accounting [§ 947] p 1019 
¢e. Obtaining or Setting Aside Judgment, Order, or Decree in Other Proceedings [§ 948] 
p 1019 
d. Demand [§ 949] p 1020 
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e. Reimbursement of Defendant [§ 950] p 1020 
7. Defenses [§§ 951-953] p 1021 
a. In General [§ 951] p 1021 
b. Statute of Frauds [§ 952] p 1022 
e. Estoppel To Set Up Particular Defenses [§ 953] p 1022 
8. Time To Sue and Laches [§§ 954-958] p 1023 
a. In General [§ 954] p 1023 
b. Express Trusts [§ 955] p 1023 
e. Implied Trusts Generally [§ 956] p 1026 
d. Resulting Trusts [§ 957] p 1027 
e. Constructive Trusts [§ 925] p 1028 
9. Parties [§§ 959-967] p 1029 
a. Necessary Parties [S$ 959-962] p 1029 
(1) In General [§ 959] p 1029 
(2) Cestuis Que Trust or Their Heirs, Personal Representatives, or Assignees [§ 960! 
p 1031 
(3) Trustees or Their Heirs or Personal Representatives |§ 961] p 1032 
(4) Assignees or Purchasers of Trust Property [§ 962] p 1032 
b. Proper Parties [§§ 963-967] p 1033 
(1) In General [§ 9€3] p 1033 
(2) Complainants [§§ 964-965] p 1033 
(a) In General [§ 964] p 1033 
(h) Joinder or Representation [§ 965] p 1033 
(3) Defendants [§§ 966-967] p 1034 . 
(a) In General [§ 966] p 1034 
(b) Joinder [§ 967] p 1035 
10: Process [§ 968] p 1035 
11. Pleading [§§ 969-983] p 1036 
a. Bill, Complaint, or Petition [§§ 969-975] p 1036 
(1) In General [§ 969] p 1036 
(2) Allegations as to Creation and Existence of Trust [§§ 970-971] p 1039 
(a) In General [§ 970] p 1039 
(b) As to Writing [§ 971] p 1040 
(3) Allegations as to Resulting Trust [§ 972] p 1040 
(4) Allegations as to Constructive Trust [§ 973] p 1043 
(5) Allegations as to Violation of Trust [§ 974] p 1044 
(6) Allegations as to Conditions Precedent [§ 975] p 1045 
. Plea or Answer [§ 976] p 1046 
. Replication or Reply {§ 977] p 1047 
. Cross Bill or Cross Complaint [§ 978] p 1047 
. Demurrer [§ 979] p 1048 
. Amended and Supplemental Pleadings [§ 980] p 1049 
. Waiver of Defects [§ 981] p 1050 
. Issues, Proof, and Variance [§§ 982-983] p 1050 
(1) Issues [§ 982] p 1050 
(2) Proof and Variance [§ 983] p 1051 
12. Evidence [§§ 984-992] p 1053 
a. Presumptions and Burden of Proof [§§ 984-987] p 1053 
(1) In General [§ $84] p 1053 
(2) Identification of Property or Fund [§ 985] p 1055 
(3) Right of Third Person to Property or Fund [§ 986] p 1056 
(4) Accounting [§ 987] p 1057 
b. Admissibility [§ 988] p 1057 
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c. Weight and Sufficiency [§§ 989-992] p 1059 
(1) In General [§ 989] p 1059 
(2) Identification of Trust Fund or Property [§ 990] p 1061 
(3) Good Faith and Notice of Transferee [§ 991] p 1062 
(4) Stale Demand [§ 992] p 1063 
Trial or Hearing [§§ 993-995] p 1063 
a. In General [§ 993] p 1063 
b. Instructions [§ 994] p 1065 
ec. Findings and Verdict [§ 995] p 1066 
Scope and Extent of Relief [§§ 996-1001] p 1067 
a. In General [§ 996] p 1067 
. Conveyance to Cestui Que Trust [§ 997] p 1070 
. Sale of Trust Property [§ 998] p 1071 
. Recovery of Rents and Profits [§ 999] p 1072 
. Allowance of Expenses and Advances to Trustee [§ 1000] p 1072 
. Relief as against Purchasers from Trustee [§ 1001] p 1074 
Prey ey or Decree [§§ 1002-1003] p 1075 
a. In General [§ 1002] p 1075 
b. Enforcement [§ 1003] p 1076 
Appeal and Error [§ 1004] p 1077 
Costs [§§ 1005-1006] p 1077 
a. In General [§ 1005] p 1077 
b. Liability of Trust Estate for Costs [§ 1006] p 1079 
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XI. LIABILITIES ON TRUSTEES’ BONDS [(§ 1007-1024] p 1080 
A. Nature and Extent of Liability [§ 1007] p 1080 
B. Property Covered [§§ 1008-1010] p 1081 


ib: 
2. 
Be 

. Breach of Bond [§ 1011] p 1082 

. Discharge of Sureties [§§ 1012-1013] p 1082 
15 
2. 

. Conclusiveness of Adjudication against Principal [§ 1014] p 1083 

. Who May Enforce Liability on Bonds [§ 1015] p 1083 

. Nature and Form of Remedy [§ 1016] p 1083 

. Actions [§§ 1017-1024] p 1084 

. Conditions Precedent [§ 1017] p 1084 

. Limitations [§ 1018] p 1084 

. Jurisdiction [§ 1019] p 1084 

. Defenses [§ 1020] p 1084 

. Parties [§ 1021] p 1085 

. Pleading [§ 1022] p 1085 

. Evidence [§§ 1023-1024] p 1085 
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In General [§ 1008] p 1081 
Property Received or Converted Prior to Execution of Bond [§ 1009] p 1081 
Property Held in Another Capacity [§ 1010] p 1081 


In General [§ 1012] p 1082 
Discharge by Order of Court [{§ 1013] p 1082 


a. Presumptions and Burden of Proof [§ 1023] p 1085 
b. Admissibility [§ 1024] p 1086 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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XII. BUSINESS OR “COMMON-LAW” OR “MASSACHUSETTS” TRUSTS [55 Dey 1080] p 1086 
A. Definition, Nature, and Distinctions [§§ 1025-1027] p 1086 
1. Definition [§ 1025] p 1086 
2. Nature and Distinctions [§§ 1026-1027] p 1086 
a. In General [§ 1026] p 1086 
b. As Partnership [§ 1027] p 1087 
B. Origin and Basis for Development [§ 1028] p 1090 
C. Organization [§§ 1029-1036] p 1090 
1. Creation [§§ 1029-1031] p 1090 
a. In General [§ 1029] p 1090 
b. Statutory Provisions [§ 1030] p 1091 
e. Legality [§ 1031] p 1091 
2. Business in Which Trust May Engage [§ 1032] p 1093 
3. Name [§ 1033] p 1094 
4. Duration [§§ 1034-1036] p 1094 
a. In General [§ 1034] p 1094 
b. As Affected by Rule against Perpetuities [§ 1035] p 1094 
ce. Effect of Death of Certificate Holder [§ 1036] p 1094 
D. Dissolution and Receivership [§§ 1037-1038] p 1095 
1. Dissolution [§ 1037] p 1095 
2. Receivers [§ 1038] p 1096 
E. Declaration of Trust [§ 1039] p 1096 
F. Certificates or Shares of Stock [§§ 1040-1049] p 1097 
1. Issuance in General [§ 1040] p 1097 
2. Sale by Trustees [§§ 1041-1044] p 1097 
a. In General [§ 1041] p 1097 
b. Subscriptions and Contracts [§§ 1042-1044] p 1097 
(1) In General [§ 1042] p 1097 
(2) Repurchase Agreements [§ 1043] p 1098 
(3) Rescission or Withdrawal of Member from Trust [§ 1044] p 1098 
3. Assessments and Forfeiture for Nonpayment [§ 1045] p 1099 
4. Transfer [§§ 1046-1049] p 1099 
a. In General [§ 1046] p 1099 
b. Pledge [§ 1047] p 1100 
c. Compelling Transfer on Books of Company [§ 1048] p 1100 
d. Who Entitled to Profits and Dividends on Transfer [§ 1049] p 1100 
G. Trustees [§§ 1050-1061] p 1100 
. Who Are or May Be Trustees [§ 1050] p 1100 
. Removal [§ 1051] p 1100 
. Status and Relation [§ 1052] p 1100 
. Compensation [§ 1053] p 1101 
. Power of Trustees [§§ 1054-1056] p 1101 
a. In General [§ 1054] p 1101 
b. Necessity for Acting as Body [§ 1055] p 1102 
e. Right of Trustees To Delegate Powers [§ 1056] p 1102 
6. Duties and Liabilities [§§ 1057-1060] p 1102 
a. To Certificate Holders [§§ 1057-1058] p 1102 
(1) In General [§ 1057] p 1103 
(2) Accounting [§ 1058] p 1103 
b. To Third Persons [§§ 1059-1060] p 1104 
(1) In General [§ 1059] p 1104 
(2) For Torts [§ 1060] p 1106 
7. Rights and Liabilities between Trustees [§ 1061] p 1106 
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H. Beneficiaries or Stockholders [§§ 1062-1066] p 1106 
1. Who Are or May Become [§ 1062] p 1106 


iw) 
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On 


Status of Stockholders [§ 1063] p 1107 

. Rights and Powers [§ 1064] p 1107 

. Liability of Members or Stockholders [§ 1065] p 1107 
. Contribution and Reimbursement [§ 1066] p 1110 


I. Rights, Powers, and Liabilities [§8§ 1067-1070] p 1111 
1. Trust as Entity [§ 1067] p 1111 
2. Contracts [§ 1068] p 1111 
3. Liability of Trust Estate [§ 1069] p 1111 
4. Conflicting Claims [§ 1070] p 1112 
J. Actions by and against [§§ 1071-1080] p 1113 
1. Actions by [§§ 1071-1075] p 1113 
a. Right To Sue as Entity [§§ 1071-1073] p 1113 
(1) In General [§ 1071] p 1113 
(2) Conditions Precedent [§ 1072] p 1113 
(3) Parties [§ 1073] p 1114 
b. Laches [§ 1074] p 1114 
ce. Pleading and Proof [§ 1075] p 1114 
2. Actions against [§§ 1076-1079] p 1114 
a. Process [§ 1076] p 1114 
b. Parties [§ 1077] p 1115 
e. Pleading [§ 1078] p 1115 
d. Judgment; Reaching Trust Property [§ 1079] p 1115 
3. Appeal and Error [§ 1080] p 1116 


Assignments for Benefit of Creditors 5 C. J. p 1023. 
Charitable trust see Charities 11 C. J. p 297. 
Conveyance of personal property as security see Chat- 


tel Mortgages 11 C. J. p 387. 


Deed of trust as security see Mortgages §§ 8-15. 
Marriage settlements see Husband and Wife §§ 178-247, 


Monopolies 41 C. J. p 76. 
Perpetuities 48 C. J. p 929. 


Personal relations of fiduciary character generally see 


CROSS REFERENCES 


25 C. J. p 337; 


556; Bailmonts 6 C. J. p 1080; Brokers 9 C. J. p 505; 
Executors and Administrators 23 C. J. p 984; Pactcrs 
Guardian and Ward 28 C. J. p 1047; 


Pledges 49 C. J. p 888; Warehousemen [40 Cyc 396]. 


Reservations and trusts for grantor see Fraudulent Con- 
veyances §§ 343-362. 


Taxation §§ 190, 570, 644. 
Testamentary trust see Wills [40 Cyc 1727}. 


Agency 2 C. J. p 404; Attorney and Client 6 C. J. p 


I. DEFINITIONS AND DISTINCTIONS 


[§ 1] A. Trust.1 In its technical legal sense a 
trust has been defined as the right, enforceable sole- 
ly in equity, to the beneficial enjoyment of property 
the legal title to which is vested in another.? It has 


1. “Declaration of trust’? defined 
see infra § 46. ‘ 

Meaning of term as employed in: 
Determination of priority of claim of 

bankruptcy see Bankruptcy § 546. 


Exemptions from statutes of limita- 
tions see Limitations of Actions § 
268. 


Statute giving preference to trust 
claims against decedents’ estates 
see Executors and Administrators § 
ia Wale 

Will see Wills [40 Cyc 1727]. 
Wecessity of use of word “trust” in 

jJeclaration of trust see infra § 48. 
“Trust” as a verb defined see ante 

p 182. 

2. . Bowes v. Cannon, 116 P. 336, 50 

‘Colo. 262 [cit Bispham Principles of 

Eauity (6th ed) p 52 par 49]. 


[By Carouan J. WaLsH]} 


3. Bouvier L. D. [quot Person v. 
Warren, 14 Barb. (N.Y.) 488, 494]; 
Perry Trusts [quot Maxwell v. Wood, 
111 N.W. 208, 1383 Iowa 721,724; Welt- 
ner v. Thurmond, 98 P. 590, 17 Wyo. 
268, 294, 129 Am.S.R. 1113 (aff 99 P. 
1128, 17 Wyo. 310); Tibbals v. Keys, 
281 P. 190, 198, 40 Wyo. 524]; Willis 
Trustees [quot Sinking Fund Com’rs 
v. Walker, 7 Miss, 148, 185, 38 Am.D. 
433; Flagg v. Ely, 1 Edm.Sel.Cas. 206, 
209, 4 N.Y.Leg.Obs. 100]; Bartlett y. 
McCallister, 289 S.W. 814, 818, 316 
Mo. 129 [cit Cyc]. See Dowland v. 
Staley, 201 TL App. 6. 

[a] Similar definitions.—(1) ‘In 
strict technical sense [it] is an obli- 
gation arising out of confidence re- 
posed to apply property according to 
such confidence.” Jones yv. Wads- 
worth, 11 Phila. (Pa.) 227, 229. (2) 
“An obligation arising out of a con- 
fidence reposed in the trustee, or per- 


Voting trust see Corporations §§ 1420-1433. 


been otherwise defined as an obligation upon a. per- 
son arising out of a confidence reposed in him to 
apply property faithfully and according to such con- 
fidence ;*-a holding of property, subject to a duty 


son who has the legal title to property 
conveyed to him, that he will faith- 
fully apply the property according to 
the confidence reposed; in other 
words, according to the wishes of the 
creator of the trust.” Beers v. Lyon, 
21 Conn. 604, 613 [cit 4 KentComm. 304 
et seq]. To same effect Thornburg 
v. Buck, 41 N.E. 85, 86, 13 Ind.App. 
446; Allen v. Rees, 110 N.W. 583. 136 
Iowa 423, 426, 8 L.R.A.N.S. 1137; Welt- 
ner v. Thurmond, 98 P. 590, 17 Wyo. 
268, 294, 129 Am.S.R. 1113 [aff 99 P. 
1128, 17 Wyo. 268, 129 Am.S.R. 1113]. 
(3) “An obligation arising out of a 
confidence reposed in a person to 
whom the legal title to property is 
conveyed that he will faithfully ap- 
ply the property according to the 
wishes of the creator of the trust.” 
Anderson L. D. [quot Jackson v. 
Dobbs, 290 S.W. 402, 154 Tenn. 602, 
610]; Le Sueur First Stats Bank v. 


For later cases, developments and changes in the law see Annotations, same title and sectita number. 
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of employing it or applying its proceeds according 
to directions given by the person from whom it was 
derived;* a right of property, real or personal, held 
by one party for the benefit of another.® 
lation between two persons by virtue of which one 
of them holds property for the benefit of the other,® 
an equitable right, title, or interest in property, real 
or personal, distinct from the legal ownership 


thereof.7 
“Confidence” or “use.” 


Sibley County Bank, 105 N.W. 485, 
487, 96 Minn. 456, 460. (4), “An ob- 
ligation on a person to whom the legal 
title to property has been transferred 
arising out of a confidence reposed in 
him to apply the property faithfully 
and according to such confidence.” 
State v. Exchange Bank of Agallala, 
209 N.W.. 249, 252. 114 Neb. 664. » (5) 
“An equitable obligation, either ex- 
press or implied, resting upon a per- 
son by reason of a confidence reposed 
in him, to apply or deal with property 
for the benefit of some other person, 
or for the benefit of himself and an- 
other or others, according to such 
confidence.” McCreary v. Gewinner, 
29 S.E. 960, 103 Ga. 528, 584; Temple- 
ton v. Bockler, 144 P. 405, 409, 73 Or. 
494. (6) ‘An equitable obligation, 
either expressly undertaken or con- 
structively imposed by the court, un- 
der which the obligor (who is called 
the trustee) is bound to deal with cer- 
tain property over which he has con- 
trol (and which is called the trust 
property) for the benefit of certain 
persons (who are called the beneficiar- 
jes or cestuis que trust) of whom he 
may or may not himself be one.” Un- 
derhill Trusts and Trustees pp 1, 2 
[quot Christopher v. Davis, (Tex.) 284 
SiwWa eos) ost. <2 “An opligation 
imposed either expressly or by impli- 
eation of law whereby the obligor is 
bound to deal with property over 
which he has control for the benefit of 
certain persons of which he may him- 
self be one, and any one of whom may 
enforce the obligation.” Bouvier L. 
D. [quot William R. Compton Co. v 
Farmers’ Trust Co. of Granite City, 
279 S.W. 746, 748, 220 Mo.App. 1081]; 
Deere t Hatfield, (Mo.) 17 S.W.(2d) 
Se roo oe 


4 Abbott L. D.' [quot Munroe v. 
Crouse, 59 Hun 248, 255, 12 N.Y.S. 815 
(dism 128 N.Y. 651, 29 N.E. 148)]; 
Blackwell v. Blackwell, 129 P. 173, 174, 
88 Kan. 495 [quot Cyc]; Starks v. Lin- 
coln, 291 S.W. 132, 134, 316 Mo. 483; 
Bartlett v. McCallister, 289 S.W. 814, 
818, 316 Mo. 129 [cit Cyc]; Temple- 
ton v. Bockler, 144 P. 405, 409, 73 
Or. 494 [cit Cyc]. 

5. Blackwell v. Blackwell, 129 P. 
173, 174, 88 Kan. 495 [quot Cyc]; Gif- 
ford v. Rising, 3 N.Y.S. 392, 51 Hun 1, 
3. 


[a] Similar definitions—(1) “A 
property- right held by one party for 
the use of another.” Keplinger v. 
Keplinger, 113 N.B. 292, 185 Ind. 81, 
85 [aff 110 N.E. 698]. (2) “A trust 
is where property is conferred upon 
and accepted by one person on the 
terms of holding, using or disposing 
of it for the benefit of another.” 
Mannix’ Assignee v. Purcell, 19 N.E. 
572, 46 Ohio St. 102, 139 [quot Dillen- 
beck y. Pinnell, 96 N.W. 860, 121 Iowa 
201; 
Church, 125 A. 211,.213, 46 R.I. 106]. 
(3) “Any arrangement whereby prop- 
erty is transferred with intention that 
iit be administered by the transferee 


It has been said that at 
common law no distinetion was made between trusts 
and confidences and uses,* and this rule has been ap- 
plied in determining the operation of the statute 
of uses® it has even been said that a trust cannot be 


Gooding v. Broadway Baptist |. 
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That re- 


or trustee for the benefit of another.” 
Raffo v. Foltz, 288 P. 884, 886, 106 Cal. 
App. 51. 

6. Botkin v. Pyle, (Colo.) 14 P.(2d) 
L375, A9ieRCree ww, Lewis, 12 VP: 326: 
327, 49 Colo. 186; In re. Vosburgh’s 
Estate, 123 “A. 813) $15) 279 Pa. 329. 


[a] Similar definitions —(1) “A 
relation between two persons, by vir- 
tue of which one of them (the trustee) 
holds property for the benefit of the 
other (the cestui que trust).” Corby 
v. Corby, 85 Mo. 371, 388 [quot Shelton 
v. Harrison, 167 S.W. 634, 636, 182 Mo. 
App. 404]. (2) “An obligation in 
which the person holding the legal 
title is bound in equity to hold for 
the benefit of another.” Ward v. Ca- 
ples, (Tex.) 170 S.W. 816, 819. 


{b] With reference to real proper- 
ty.—‘‘A beneficial title to land held 
for the beneficiary by another.” 
Boyce v. Mosely, 86 S.B. 771, 773, 102 
SiG 361. eit Black iy. eps: 


7. Story Eq. Jur. § 964 [quot Jones 
v. Byrne, 149 F. 457, 463 (rev on other 
grounds 159 °56321,790-C. CAS 10k); 
Weer v. Gand, 88 Ill. 490, 493; Dil- 
lenbeck v. Pinnell, 96 N.W. 860, 121 
Towa 201, 203; Taylor v. Taylor, 74 Me. 
582, 585; Pratt v. Thornton, 48 Am. 
D. 492, 28 Me. 355, 360; Gough v. Sat- 
terlee, 52 N.Y.S. 492, 32 App.Div. 33, 
40; Burnet v. Bookstaver, 10 Hun (N. 
Y.) 481, 484; Wilson v. Kennedy, 59 
SE. 736, 63 W.Va.. 1, ‘3; Nease ‘v. 
Canehart, 8 W.Va. 95, 107]; Black- 
well v. Blackwell, 129 P. 173, 174, 88 
Kan. 495 [quot Cyc]. 


{a] Similar definitions.—(1) ‘An 
equitable right, title, or interest in 
property, real or personal,—the legal 
title to the property being in some 
other person.” Harrison Nat. Bank 
V;, Pllicott, 1 Ps 593,.31 Kan,.173,- 105 
[quot Blackwell v. Blackwell, 129 P. 
173, 174, 88 Kan. 495). (2) ‘An equi- 
table title in property, distinct from 
the legal ownership thereof.’ Raines 
v. Woodward, 25 S.C.Eq. 399, 406. (3) 
“The beneficial title or ownership of 
property of which the legal title is in 
another.” Bispham Eq. § 20 [quot 
Shelton vy. Harrison, 167 S.W. 634, 636, 
182 Mo.App. 404}. 


{b] With reference to real prop- 
erty.—(1) “A right to receive the 
profits of land and to dispose of the 
Jand itself, in many cases for partic- 
ular purposes as directed by the law- 
ful owner as pointed out by the set- 
tlement, etce., or by that deed of con- 
veyance which created the trust.” 
Jacob L. D. [quot Person v. Warren, 
14 Barb. (N.Y.) 488, 493]. (2). “A 
right on the part of the cestui que 
trust to receive the profits and dis- 
pose of the lands in equity.’’ Sanders 
Uses and Trusts [quot Hutchins v. 
Heywood, 50 N.H. 491, 497]. 


8 Nease v. Capehart, 8 W.Va. 95, 
107. 

[a] The same thing.—A use, a 
trust, and a confidence is one and.the 


” 
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more accurately defined than in the terms employed 
by Lord Coke for the definition of a use.1° 


Broader usage. 
“trust” covers many things besides legal technical 
trusts,'! and, since the term is not of legal necessity, 
unvarying in meaning and measure, parties employ- 
ing it may, by their express or implied agreement, 
give it such meaning or place such a limitation on 
its meaning as they may desire.” 
is frequently employed to indicate duties, relations, 
and responsibilities which are not strictly technical 
trusts!* and it has been used as applicable to almost 
any case in which a confidence is reposed.** 
ever, that such usage is not strictly and technically 


In a popular sense the word 


The word “trust” 


How- 


same thing. Perry Trusts [quot Tell- 
er v. Hill, 72 P. 811, 812, 18 Colo.App. 
509; Jones v. Jones, 122 S.W. 29, 34, 
223 Mo. 424, 25 L.R.A.N.S. 424]. 

9. Teller y. Hill, 72 P. 811, 812, 18 
Colo.App. 509. 


Cpera*ion of statute of uses see in- 
fra § 267. 

10. Lewin Trusts [quot Farmers’ 
Lick. TT; Co, vi Carroll, +5 éBarbo“CNaye) 
613, 643]; Perry Trusts [quot Nease 
v. Capehart, 8 W.Va. 95, 107]. 

[a] Lord Coke’s definition of a use 
was “a confidence reposed in some 
other, not issuing out of the land, but 
as a thing collateral, annexed in priv- 
ity to the estate of the land, and to 
the person touching the land, for 
which cestui que use has no remedy 
but by subpcena in chancery.” Lew- 
in Trusts [quot Willey v. W. J. Hogg- 
son Corporation, 106 So. 408, 412, 90 
Fla. 348; Doan vy. Vestry of Parish 
of Ascension of Carroll County, 64 
A. 314,°315, 103 Md. 662, 7 L.R.A.N-S. 
1119, 115 Ani SRV379>" Karmers? .0& 
aaey v. Carroll, 5 Barb. (N.Y.) 613, 
6 : 

[b] Similar definition.—‘‘A trust is 
where there is such confidence ve- 
tween parties, that no action at law 
will lie, but is merely a case for the 
consideration of this [chancery] 
court.” Sturt v. Mellish, 2 Atk. 610, 
612, 26 Reprint 745 [quot Weer v. 
Gand, 88 Ill. 490, 492]. 


ll. Davies v. Davies, 85 N.W. 201, 
109 Wis. 129, 134. 


12. Babcock v. Hubbard, 15 A. 791, 
56 Conn. 284, 302. 


13. Holsapple v. Schrontz, 117 N. 
E. 547, 548, 65 Ind.App. 390. 


14 U.S.—Taylor vy. Benham, 5 
How. 233, 274, 12 L.Ed. 130; Young v. 
Mercantile Trust Co., 140 F. 61, 62. 


Colo.—McCutchen y. Osborne, 158 
P. 136, 137, 61 Colo. 408; Bowes Vv. 
Cannon, 116 P. 336,.338, 50 Colo. 262. 


Tll.—Shipherd v. Furness, 39 N.E. 
1096, 1098, 153 Ill. 590, 596; Wilson v. 
Kirby, 88 Ill. 566, 570. 


Ind.—Holsapple v. Schrontz, 117 N. 
E. 547, 65 Ind.App. 390. 


Iowa.—Thompson v. Thompson, 160 
N.W. 922, 178 Iowa 1289. 


Mich.—Rothschild v. Dickinson, 134 
N.W. 1035, 169 Mich. 200,,206; Jewell 
ep 102 N.W. 1059, 139 Mich. 


Minn.—Brown v. Maplewood Ceme- 
tery Assoc., 89 N.W. 872, 85 Minn. 498. 


N.Y.—Brown v. Brown, 31 N.Y.S. 
650, 83 Hun 160, 164 [aff 42 N.E. 543, 
146 N.Y. 385]; Kane v. Bloodgood, 7 
JohnsiCh: 90). 0) “AmsaDs H41 7a 4 ote 


Wis.—Merton v. O’Brien, 94 N.W. 
340, 117 Wis. 437, 442; Davies v. Da- 
vies, 85 N.W. 201, 109 Wis. 129, 134. 

“Piduciary relationship” defined 
Berard see Fiduciaries 25 C.J. p 
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accurate has been frequently recognized and pointed 
in order to give rise 
to a trust there must be something more than a con- 
fidence reposed by one person in another,1® since this 
element appears in perhaps a majority of the ordi- 
nary commercial transactions,!* and the conduct of 


out,'® for properly speaking 


public offices.1* 
Distinctions. 


a bailment,?° a charge,?! a gift inter vivos,?? 
gage?* or an equity of redemption,’* a partnership,”° 
A trust is distinguishable 
from a debt in that a debt does not necessarily in- 
volve specific subject matter and that the debtor’s 
obligations are legal and his relation not fiduciary, 
while the trustee’s obligations are equitable and his 
relation fiduciary.?8 Further, a debt, in the technical 
sense, is money due or owing on account of a con- 


a power,?® or a will.?* 


tract, expressed or implied, while 


speaking, i is an obligation arising out of a confidence 


[a] Relations embraced in broad 


sense of term.—(1) In its more com- 


prehensive sense the term embraces 
every bailment, every transaction by 
an agent or factor, every deposit, and 
every matter in which the slightest 
trust or confidence is reposed.. Bowes 
VewCannon,,. 116, P5533'6,. 338, 50. Colo: 
2625 a2) “Thus, executors and admin- 
istrators, guardians of infants and 
lunatics, assignees in insolvency and 
bankruptcy, bailees, factors, agents, 
commission merchants, and common 
carriers, aS well as the officers of pub- 
lic and private corporations, all exer- 
cise a kind of trust.” Perry Trusts 
[quot Wilson v. Kirby, 88 Ill. 566, 
570]. (3) “Every deposit is a direct 
trust. Every person who receives 
money to be paid to another, or to be 
applied to a particular purpose to 
which he does not apply it, is a trus- 
tee, and may be sued either at law 
for money had and received, or in 
equity, as a trustee, for a breach of 
trust.” Per Chancellor Kent in Kane 
v. Bloodgood, 7 Johns.Ch. (N.Y.) 90, 
110, 11 Am.D. 417 [aff 8 Cow. 360] 
[quot Taylor v. Benham, 5 How. (U. 
S.) 238, 274, 12 L.Ed. 130; Richardson 
v. Chanslor, 45 S.W. 774, 103 Ky. 435, 
443, 20 Ky... 121; Robinson Ve Blam, 
14 S.w. 84, 90 Ky. 3090, 302, 12 Ky.L: 
271; Jewell v. Jewell, 102 N.W. 1059, 
139 Mich. 578, 586; Brown vy. 
wood Cemetery Assoc., 89 N.W. 872, 
85 Minn. 498, 512; Brown vy. Brown, 31 
N.Y.S. 650,83 Hun 160 (aff 42 N.E. 543, 
146 N.Y. 385)]. (4) Every bailment 
is a trust, and the relation of trustee 
and cestui que trust being ‘created 
whenever one person receives money 
for another’s use 6r engaged to apply 
it to a particular purpose and fails 
to do so. Thompson v.- Thompson, 
160 N.'W. 922, 923, 178 Iowa 1289. (5) 
The word is usually applied in action 
to recover property conveyed in fraud 
of creditors on theory that as to cred- 
itors insolvent debtor held title in 
trust for them. Gillette v. Davis, 
(Tex.) 296 S.W. 658, 660. (6) “Trusts” 
in the broadest sense embrace, not 
only technical trusts, but also obli- 
gations arising from fiduciary rela- 
tionships such as agents, partners, 
bailees, etc. Rothschild v. Dickinson, 
134 N.W. 1035, 1037, 169 Mich. 200. 


Guardianship as a trust see Guard- 
ian and Ward § 1 note 1 [al]. 


15. U.S.—Young v. Mercantile Trust 


Co., 140 F. 61, 62 [aff 145 F.. 39, 75.C.C. 
A. 264]. ‘ } 
Cal.—Ex parte Lamb, 215 P. 109, 


61 Cal.App. 321. See, Hayden Plan Co. 


In other titles of this work a dis- 
tinetion is stated between a trust and an agency,?® 


Maple- ‘ 


TRUSTS 


of the vendor.?? 


[§ 2] B. Trustee.®° 
a trustee has been variously defined as: 


[§§ 1-2 


reposed in a person to whom the legal title to prop- 
erty is conveyed upon the condition that he will faith- 
fully apply it according to the direction and risks 


In a technical or legal sense 
The per- 


son who takes and holds the legal title to the trust 


9 


a mort- 


a trust, strictly | will, settlement, 


by extension, a 


v. Wood, 275 P: 248, 252, 97 Cal.App. 
252 (where it is said that “of the sev- 
eral uses of the term ‘trust’ the most 
appropriate and accurate perhaps is 
the employment of the word to des- 
ignate a forma] transference of prop- 
erty or money for the purpose of hay- 
ing it held and administered by the 
transferee in behalf of another. per- 
son”). 

Ill.—Shipherd v. Furness, 39 N.E. 
1096, 153 Ill. 590, 596; Wilson v. Kir- 
by, 88 Ill. 566, 570. 

Ind.—Holsapple v. Schrontz, 117 N. 
E. 547, 65 Ind.App. 390. 

N.Y.—In re Hawley, 10 N.B. 352, 
104 N.Y. 250, 261; Brown v. Brown, 
31 N.Y.S. 650, 83 Hun 160, 164 [aff 42 


N.E. 543, 146 N.Y. 385]. 

Pa.—Warner v. McMullin, 18 A. 
10565) 131 Ba. 737.05 381. 

Tex.—Gillette v. Daas 296 S.W. 
658, 660. 

16. U.S.—Chapman v. Forsyth, 2 


How. 202, 208, 11 L.Ed. 236. 


Tll.—Wilson vy. Kirby, 88 Ill. 566, 
570; Weer v. Gand, 88 Ill. 490, 493; 
Doyle v. Murphy, 22 Ill. 502, 509, 74 
Am.D. 165. 


ei eee v. Denton, 1 Litt. 86, 

Neb.—State v. State Journal Co., 
106 N.W. 484, 4387, 75 Neb. 275, 9 L.R. 
A.N.S. 174, 13 Ann.Cas, 254. 


N.Y.—Peo. v. New York Tax, etc., 
Com’rs, 3 N.E. 85, 100 N.Y. 215, 218. 


[a] MTllustration.—‘‘ Where one per- 
son employs another as an agent, 
loans money or sells property on cred- 
it, a confidence and trust is imposed, 
to a greater or less extent, and yet 
such transactions have never been re- 
garded by courts as falling within any 


recognized class of trusts.” Weer v. 
Gand, 88 Ill. 490, 493. 

17. Chapman y. Forsyth, 2 How. 
(U.S.) 202, 208, 11 L.Ed. 286; Wilson 


v. Kirby, 88 Ill. 566, 570; Doyle v. 
Murphy, 22 Ill. 502, 509, 74 Am.D. 165. 


18. In re New Statehouse, (R.I.) 
Si DAS eee At 
[a] Trust only in moral sense.— 


“Tf a public office is a public trust, it 
is so in a moral sense, not in legal 
intendment.’’ In re New Statehouse, 
CRE.) SAL, 4. 


19. See Agency § 11. 

20. See Bailments § 12. 

21. See Charge 11 C.J. p 292 note 
‘Tow [EVANS : 


property for the benefit of another,** one to whom 
another’s property is legally committed in trust;** 
a person holding the legal title to property, under an 
express or implied agreement to apply it, and the 
income arising from it, to the use and for the ben- 
efit of another person, who is called the cestui que 
trust;?* a person to whom property or funds have 
been committed in the belief or trust that he will 
hold and apply the same for the benefit of those 
who are entitled according to-an expressed intention 
either by the parties themselves or by the deed, 


or arrangement of another,** also 
person held accountable as if he 


22. See Gifts § 10. 

23. See Mortgages § 31. 
24. See Mortgages § 2068. 
25. See Partnership § 19. 


“Massachusetts trust” distinguished 
see Partnership § 20. 


a See Powers § 1 text and notes 
27. See Wills [40 Cyc 1090]. 
28. Guardian Trust Co. vy. Stud- 


dert, (Tex.Civ.App.) 36 S.W.(2d) 578. 
“Debt” defined see Debt § 1. 


29. Thornburg vy. Buck, 41 N.E. 85, 
13 Ind.App. 446. 


cO. Use of Rane in declaration of 
trust see infra § 48 


31. Dillenbeck v. Pinnell, 96 N.W. 
860, 121 Iowa 201, 203. 


[a] Similar definitions—(1) “One 
who holds the legal title for the use 
and benefit of others.” Glengary 
Consol. Min. Co. v. Boehmer, 62 P. 
839, 28 Colo. 1, 8. (2)-‘‘A’ person, in 
whom some estate is vested for an- 


other.” Bank of Washington v. San 
Benito & R. G. V. Ry. Co., (Tex.Civ. 
App.) 293 S.W. 59%. (3) “One to 


whom property has been conveyed, to 
be held or managed for the benefit of 
another.” Bouvier L. D. [quot Schee 
v. La Grange, 42 N.W. 616, 78 Iowa 
101, 105]. (4) “A trustee of a legal 
estate is one to whom the estate has 
been conveyed in trust.” Manly v. 
Culver, 20 Tex. 148, 150. (5) As de- 
fined by statute ‘the person in whom 
confidence is reposed is called the 
trustee.” Cal. Civ. Code § 2218 [quot 
Colton 'v. Stanford, 23 P. 16, 82 Cal. 
351, 374, 16 Am.S.R. 137]; Mont. Rev. 
Code § 5367 [quot Mantle-v. White, 
(Mont.) 182 P. 22, 23). 

e2. Kennell v. Herbert, 174 N.E. 


aay 342 Ill. 464, 568 [rev 253 TH. App. 
25 


33. State v. Exchange Bank of 
Ogallala, 209 N.W. 249, 252, 253, 114 
Neb. 664. 

[a] “Donee” distinguished.—Dulin 
v. Moore, 70 S.W. 742, 96 Tex. 135, 138. 

34 Century D. [quot Pioneer Min- 
ing).Co. v. Tybers,, 215, B. 501, 506, L. 
R.A.1915B 442]. 


[a] Similar definition.—(1) “A class 
of persons who hold property upon 
the trust or confidence that they will 
apply the same for the benefit of 
those who are entitled, according to 
the intention. expressed, either by the 
parties themselves, or by déed, will, 
settlement or arrangement of ' an- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 2] 


were expressly a trustee at law.%5 


Broader usage. 
“trust”?® this word “trustee” 


other.*® 


other.” 
L145 U6: 


State v. Grover, 37 N.J.Law 

State v. Irons, 35 N.J.Law 
464, 465; In re Coutts’ Will, 249 N.Y. 
S. 788, 794, 140 Misc. 93, 98. (2) “A 
trustee on Some express trust created 
by some deed . or by parol, or 
otherwise.” Giroux vy. Marchildon, 40 
Que.K.B. 362, 368. 

35. Pioneer Mining Co. v. Tyberg, 
215 F. 501, 506, L.R.A.1915B 442. 


36. See supra § 1. 


37. Babcock v. Hubbard, 15 ARTO Ls 
56 Conn, 284, 302 

33. Borne v. Koon, 46 P. 932, 
933, 8 Colo.App. 463 [cit Knox v. Gye, 
izR. 5 WL. 656, 675]; Livingston v. 


Livingston, 32 Ont.L. 440, 7 Ont.W.N. 
406. 
[a] “The word . . . is one of 


significance. It is constantly made 
use of, not only in legal phraseology, 
but in common speech, to indicate 
that one holds the title to property, 
not in his own absolute right, but for 
the benefit of some other party or 
parties.” Welles v. Larrabee, 36 F. 
866, 870, 2 L.R.A. 471. 


39. State v. Irons, 35 N.J.Law 464, 
466; Warner v. McMullin, 18 A. 1056, 
131 Pa. 370, 381; Stehman v. Camp- 
bell, 4 Pa.Dist. 441; Conway v. Arm- 
ington, 11 R.I. 116, 117; Knox v. Gye, 
TuSR..5 BL. 656, 675: 


40. U.S.—Taylor v. Mayo, 4 S.Ct. 
147, 150, 110 U.S. 330, 28 L.Ed. 163 
[quot Allegheny Tank Car Co. v. Cul- 
bertson, 288 F. 406, 410; Catlett v. 
Hawthorne, 161 S.E. 47, 48, 157 Va. 
372] 

Minn.—Kaehn vy. St. Paul Co-op. 
Ass’n, 194 N.W. 112, 156 Minn, 113. 


N.J.—Caruso v. Caruso, 143 A. 771, 
775, 103 N.J.Eq. 487 [rev 148 A. 882, 
106 N.J.Eq. 130]; In re Hibbler’s Es- 
tate, 78 A. 188, 189, 78 N.J.Eq. 217. 


Okl.—Riedell v. Stuart, 2 P.(2d) 929, 
151 Okl. 266, 76 A.L.R. 1469. 


W.Va.—Brown v. Bottom Creek 
Coal & Coke Co., 118 S.E. 284, 288, 94 
W.Va. 287. 


Wis.—McKeigue v. Chicago N. W. 
R. Co., 110 N.W. 384, 385, 130 Wis. 543, 
11 L.R.A.N.S. 148, 118 Am.S.R. 1038, 
10 Ann.Cas. 554. Hill Trustees [quot 
Jones v. Byrne, 149 F. 457, 463; Trues- 
dale v. Philadelphia Trust, etc., Co., 
65 N.W. 133, 63 Minn. 49,51; Haggerty 
v. Badkin, 66 A. 420, 72 N.J.Eq. 473, 
477; Burnet v. Bookstaver, 10 Hun 
(N.Y.) 481, 484; Robertson v. Bul- 
lions, 9 Barb. (N.Y.) 64, 101 (aff 11 N. 
ae 243)). 

[a] Similar definition.—Generally 
a person in whom some estate or 
property is vested for another, Bank 
of Washington v. San Benito & R. G. 
V. Ry. Co., (Tex.) 293 S.W. 599, 603. 

41. See supra § 1. | 

42. See cases infra this note. 


[a] Persons said to be trustees.— 
as Agent. Pickens v. Dwight, 4 8. 
360, 367. (2) Assignee. McNeill v. 


Tleanty, 37 N.E. 526, 51 OhioSt. 255, 
266, 28 L.R.A. 628: Cross v. Brown, 
33 A. 147,19 RAL. 220, 248efaticl7 5) Ui. 
S. 396, 20 S.Ct. 131, 44 L.Bd. 211]; 
Lewis v. Lewis, (Tex.) 287 S.W. 139, 


As in the case of the term 
is not, of legal neces- 
sity, of unvarying meaning and measure,** and it is 
often used broadly and loosely,** and not in a strict- 
ly and technically accurate sense.*® Ina broad sense 
a trustee is defined to be a person in whom some es- 
tate, interest, or power in or affecting property of 
any description is vested for the benefit of an- 
Persons occupying confidential relation- 


TRUSTS 
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ships, which are not trusts in the technical sense,*! 


140. (3) Bailee. 
Conn. 604, 614; 


Beers y. Lyon, 21 
Pickens v. Dwight, 4 
S.C. 360, 367. (4) Corporation to its 
stockholders. Glengary Consol. Min. 
Co. v. Boehmer, 62 P. 839, 28 Colo. 1, 
3; Peabody v. Flint, 6 Allen (Mass.) 
52, 56; Miner v. Belle Isle Iée Co., 53 
NOW. «28> 93)Mich., 97, 114,517. oR AC 


412. (5) Debtor. Pickens v. Dwight, 
4 S.C. 360, 367. (6) Director of cor- 
poration. Peo. v. Turnbull, 29 P. 224, 
93 Cal. 630, 631; Stone v. Rottman, 


82 S.W. 76, 82, 183 Mo. 552; Hechel- 
man v. Geyer, 94 A. 188, 248 Pa. 430, 
Ann.Cas.1917A 236; Winston v. Gor- 
don, 80 S.H. 756, 761, 115 Va. 899. (7) 
Executor and administrator. Hunt v. 
Sneed, 64 N.C. 180, 181; Union Bank, 
ete., Co. v. Wright, (Tenn.Ch.App.) 58 
S.W. 755, 758, 52 L.R.A. 469; Jones v. 
Lee, 22 S.W. 1092, 1094, 86 Tex. 25. 
(8) Guardian. McNeill v. Hagerty, 37 
N.E. 526, 51 OhioSt. 255, 266,23 LR. 
A. 628; Cross v. Brown, 33 A. 147, 19 
RE. 2205248! [art 175s U.S5'396, 20S. 
Ct. 131, 44 L.Ed. 211]; Lewis v. Lew- 
is, (Tex.) 287 S.W. 139, 140. (9) Hus- 
band having by statute the manage- 
ment and control of his wife’s sepa- 
rate property. Dority v. Dority, 71 S. 
W. 950, 96 Tex. 215, 224, 60 L.R.A. 941; 
Richardson vy. Hutchins, 3 S.W. 276, 
68 Tex. 81, 88. (10) Master in chan- 
cery who is the custodian by order 
of court of money belonging to par- 
ties to suits or others. Van Doren v. 
Van Doren, 17 A. 805, 45 N.J.Eq. 580, 
584. (11) Mortgagee. Re Worthing- 
ton, 33- Ont.L.” 19%; 194; 7 OntowiNn. 
837. (12) Partner. Freeman v. Dono- 
hoe, 223 P. 431, 442, 65 Cal.App. 65. 
(13) Public officer administering pub- 
lic revenues. State v. Young, 110 N. 
W. 292, 297, 134 Iowa 505, 13 Ann.Cas. 
345. (14) Receiver. Broussard v. 
Mason, 173 S.W. 698, 702, 187 Mo.App. 
281; McNeill v. Hagerty, 37 N.E. 526, 
51” OhioSt.) 255, 2664-23 TasRA.” 628; 
Cross v. Brown, 33 A. 147, 19 R.I. 220, 
248 [aff 20 S.Ct. 131, 175 U.S. 396, 44 
L.Ed. 211]; Lewis v. Lewis, (Tex.) 
287 S.W. 139, 140. (15) Superintend- 
ent of banks. Mercantile Trust Co. 
of San Francisco v. Miller, 137 P. 913, 
916, 166 Cal. 563. (16) Warehouse- 
man. Hannis Distilling Co. v. Berke- 
ley County Court, 71 S.E. 576, 579, 69 
W.Va. 426. (17) Every man who is to 
advise concerning or to operate the 
business of another. Quinn v. Phipps, 
(Fla.) 113 So. 419, 425. (18) Every 
person who receives money to be paid 
to another or to be applied to a par- 
ticular purpose, if so applied as well 
as when not So applied. In re Vos- 
burgh’s Estate, 123° A. 818, 815, 279 
Pa. 329; Woodmansee v. Schmitz, 
(Wis.) 232 N.W. 774. (19) A wrong- 
doer who becomes possessed of the 
title to property  tortiously. Hen- 
ninger v. Heald, (N.J.Ch.) 30'A. 809, 
811. 

43. Persons denominated trustees 
in broad or loose sense of term see 
supra note 42. 

44. See Agency § 11 note 55 [a]. 


45. McNeill v. Hagerty, 37 N.H. 
526, 51 OhioSt. 255. 


[a] It does not follow from the 


fact that in a general broad sense an 
assignee is a trustee that the term 


‘the suit of the beneficiary; 
may be removed and a successor may 
be appointed, or the court may direct 


‘Com’rs, 3 N.E. 
‘But see Person v. Warren, 14 Barb. 
(N.Y.) 488; 494 (holding such commit- 


are frequently denominated trustees in a broad and 
loose use of the term.*? 


Other relations and obligations distinguished.+* 
The term “trustee” 
not properly applicable to a person occupying the 
position merely of an agent,4+ assignee,*® bailee,*® 
commissioner charged with the expenditure of a fund 
for a particular purpose,** committee of a lunatic,** 
debtor,*® director or manager of a corporation hold- 


in its strict and technical sense is 


when used in a statute has that mean- 
ing, for a guardian or administrator 
or a receiver or trustee is also a trus- 
tee in the broad sense. McNeill v. 
Hagerty, 37 N.E. 526, 51 OhioSt. 255, 
266, 23 L.R.A. 628. 

[b] Application of statutes.—(1) 
It has been held that the term “trus- 
tee’ does not apply to an assignee in 
a statute relating to listing of prop- 
erty for taxation (McNeill v. Hagerty, 
37 N.E. 526, 51 OhioSt. 255, 266, 23 L.R. 
A. 628), (2) or in a statute relating to 
garnishment (Cross v. Brown, 33 A. 
147, 19 R.L..220, 248 [aff 20 S:Ct.. 131, 
175 U.S. 396, 44 L.Ed. 211]). 


Mewgeed sr' defined see Assignments 


46. Young v. Mercantile Trust Co., 
140 ES 64, 63) [afi 145.1397 >) CiGuAe 
264]; Beers v. Lyon, 21 Conn. 604, 
614; Ashley v. Denton, PP haAee (Ky.) 
86, 88: Commonwealth v. Southeast- 
ern Iron Corporation, 128 S.B. 528, 
533, £42 Va. 107. 


“Bailment”’ distinguished 
“trust” see Bailments § 12. 


47. In re New Statehouse, 
pyr Ne or fee 


[a] Distinction between relation- 
ships.—‘'The question whether state- 
house commissioners are ‘trustees,’ 
in the legal sense of the word, must 
be answered in the negative. They 
are intrusted with the disposition of 
a fund which is devoted by law to cer- 
tain purposes, which we have said is 
‘analogous’ toa trust fund; but so are 
other officials who could not be called 
trustees. The governor, for instance, 
has at his disposal a certain fund, 
which he may expend, in his discre- 
tion, for the apprehension of crimi-° 
nals. This does not make him a trus- 
tee, and subject his administration of 
the fund to the supervision of a court 
of equity. In the case of a real trust, 
if the trustee is guilty of misconduct 
he may be summoned to account, at 
and he 


from 


(R.1.) 


him to administer the fund, or assume 
the disposition of it through a receiv- 
er or a master in chancery.” In re 
New Statehouse, (R.I.) 37 A. 2, 4. 


48. Peo. v. New York Tax, etc., 
85, 100 N.Y. 215, 218: 


tee to be a ‘‘trustee of an express 
trust” over the estate of the lunatic). 


[a] Not: technical trustee.—W hile 
the committee of a lunatic executes 
an important trust it is by virtue of a 
mere authority without any interest 


‘and that such person does not come 


within the technical meaning of the 


term ‘‘trustee.” Peo. v. New York 
Tax, etc. Comirs, 3.N: Beso, 00mNoOYe 
215, 218. 


49. Brackett v. Boreing, 110 S.W. 


276s 2783 13) Ky Tbdy 33 GK yao: 
[mod PLiGAS.W. 1665 131° Ky. 751 
Guardian, Trust Co. v. Studdert, 


(Tex.) 36 S.W.(2d) 578, 582. 

i [a] Differences between relation- 
ships.—The trustee’s obligations are 
equitable, while the debtor’s are le- 
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ing company funds,®° factor,5! guardian,®? executor 
or administrator,°* holder of collateral security,°* 
mortgagee in possession,®® surviving’ partner,°® a 


wrong-doer who acquires property 


to others to whom the term has sometimes been loose- 


ly or in a popular sense applied.®® 


Conventional trustee.®? 
der a decree.®°® 


Joint trustecs.®t 


more others.®? 


Naked or dry trustee. 
naked or dry trust.®? . 


Quasi trustee. A porson who 


gal. The trustee occupies a fiduciary | 
relaticn, but the debtor does not. 
Guardian Trust Co. v. Studdert, (Tex.) 
36 S.W.(2d) 578, 582. 

{[b] Unless there is contract to 
that cffect, a debtor is never a trustee 
for his creditor. Brackett v. Boreing, 
110 S.W. 276. 181 Ky. 751 [mod 115 S 
Were66, st Ky. 37514 - 


“Debtor” 18 C.J. p 23. 


50. Giroux y. Marchildon, 40 Que. 
B. 362, 368. 


51. Chapman v. Forsyth, 
(U.S.) 202, 208, 11 L.Ed. 236 
“Factor” defined see Factors § 1. 


52. In re Hawley, 10 N.E. 352, 104 
N.Y. 250, 262. 


[a] Not trustee in technical sense. 
—‘Although guardianship may prop- 
erly be denominated a trust, in the 
common acceptation of the term, yet 
it is not so in the technical sense in 
which the term is uSed by lawyers, or 
in the Court of Chancery.” 2 Story 
IEq.Jur. § 1330 [cuot In re Hawley, 10 
NEY 352, 104 N.Y. 250, 262). 

“Guardian” defined see Guardian 

and Ward § 1. 
Cornwall v. Todd, 38 Conn. 443, 
444; In re Hawley, 10 N.E. 352, 104 
N.Y. 250, 261; American Bonding Co. 
v. Cincinnati Second Nat. Bank, 22 
OhioCir.Ct.N.S. 177, 182; Conway v. 
Armington, 11 R.I. 116, 117. 


[a] Chief difference between a 
trustee and an executor is that the 
former’s interest in the trust prop- 
erty, is much more substantial than 
that of the executor in a decedent’s 
property. Johnston y. Willis, 127 A. 
862, 864, 147 Md. 237. 


54. National Bank of Commerce v. 
Allen, 90. 545, 552,338 -C.C.A. 169 
(holding that a person in whose hands 
corporate stock is placed to be held 
merely as collateral security for a 
debt is not a trustee so as to give 
such person the statutory right of a 
trustee to vote as a stockholder at 
corporate meetings). 

55. Murdock v. Clarke, (Cal.) 24 P. 
272, 274; King v. State Mutual F. Ins. 
Co., 7 Cush. (Mass,) 1, 7, 54 Am.D. 683. 


[a] Trustee in limited sense.—(1) 
“It is true that mortgagees in posses- 
sion are often spoken of as ‘trustees.’ 
But they are so only in a limited 
sense.’”’ Murdock v. Clarke, (Cal.) 24 
P. 272, 274. (2) ‘In some very limited 
respects, a mortgagee is a trustee; as 
where he has entered, and is in the 
receipt of the rents and profits, he is 
liable to account therefor, and in that 
respect may be denominated a trus- 
tee.” King v. State Mut. F. Ins. Co., 
7 Cush. (Mass.) 1, 7, 54 Am.D. 683. 


56. Colo.—Burchinell v. Koon, 46 
P. 932, 933, 8 Colo.App. 463 [aff 52 P. 
1160, 25° Colo. 59]. 


2 How. 


7 
Oe 


A trustee appointed un- 


Two or more persons who are 
intrusted with property for the benefit of one or 


One who is a trustee of a 


TRUSTS 


as a trustee.® 


tortiously,®* or 


Testamentary trustee.*® 
or acting under a will; 
a trust created by a will.®? 


Trustee de son tort. He, who of his own authority 
enters into the possession, or assumes the manage- 


[§ 2 


from a breach of trust, and so becomes answerable 


A trustee appointed by 
one appointed to carry out 


ment of property which belongs beneficially to an- 


other.** 


Trustee ex maleficio. A person who, being guilty 


of wrongful or fraudulent conduct, is held by equity 


to the duty and liability of a trustee, in relation 


to the subject-matter, to prevent him from profiting 


reaps a benefit 


Mont.—Krueger v. Sveith, 20 P. 664, 
8 Mont. 482, 488, 3 L.R.A. 29 


N.Y.—Williams v. Sobacn 16 N. 
Peano 109 N-Y. 333, 338, 4 Am:S.R: 
UU. 


EPng.—Knox v. Gye, L.R. 5 H.L. 656. 


Ont.—Livingston v. Livingston, 32 
Ont.L. 440, 7 “Ont. W.N. 406 [varying 
order in 26 Ont.L. 246, 4 Dom.L.R. 345, 
3 Ont.W.N. 1066, 21 Oni.W.R. 901]. 

[a] Not express or implied trus- 
tee.—“‘The surviving partner is often 
called a ‘trustee,’ but the term is used 
inaccurately. He is not a trustees, 
either expressly or by implication. On 
the death of a partner the law con- 
fers on his representatives certain 
rights as against the surviving part- 
ner, and imposes upon the latter cor- 
responding obligations. The surviv- 
ing partner may be called, so far as 
these obligations extend, a trustee for 
the deceased partner; but when these 
obligations have been fully filled, or 
are discharged, or terminate by law, 
the supposed trust is at an end.” 
Knox v. Gye, LR. 5 H.L. 656, 675 
[quot Krueger v. Speith, 20 P. 664, 8 


Mont. 482, 3 L.R.A. 291; Williams v. 
Whedon, 16 N.E. 365, 109 N.Y./333, 4 
Am.S.R. 460]. 


57. Henninger v. Heald, (N.J.Ch.) 
30 A. 809, 811. 


fa] -No strict trust relation.— 
While the wrongdoer who becomes 
possessed of the title to property tor- 
tiously is sometimes styled a “‘trus- 
tee,’ this is for want of a better term, 
and because he has no title to prop- 
erty, and really holds it for the true 
owner. Strictly speaking he is no 
more of a trustee than a trespasser 
or other wrongdoer. Henninger v. 
Heaid, (N.J.Ch.) 30 A. 809, 811. 

58. Merton v. O’Brien, 94 N.W. 340, 
117 Wis. 437, 442. 

59. “Conventional” 
848. 

60. Gilbert v. Kolb, 37 A. 423, 85 
Md. 627, 633. 

[a] “Yestamentary trust” distin- 


guished see Gilbert v. Kolb, 37 A. 423, 
85 Md. 627, 633. 


see 13 C.J. p 


61. “Joint” see 33 C.Jé p 835. 

62. Black L. D. sub verb. “Trus- 
tee.” 

63. See cases infra this note. 

{a] Such trustee is one only to 


extent of his, obligation. 
vy. Mintz, 177 
48. 


[b] Trustee under fiduciary rela- 
tionship pas iar ea ba see Knox v. 
Gye, LR, 5 H.E. 65 

“Naked” or “dry” ere defined see 
infra § 16. 

64. “Quasi” see 51 C.J. p 119. 


Englestein 
N.E. 746, 751, 345 Il. 


by his own wrong.°® 


65. Black L. D. sub verb. “Trus-< 
tee’ fcit Lewin Trusts (4th ed.) pp 
592, 638]. 

66. Testamentary trustees gener- 
ally see Wills [40 Cyc 1756-1772]. 


4 67. Black L. D. sub’ verb. “Trus- 
ee.” 


68 Hill Trustees [quot Morris v. 


Joseph, 1 W.Va. 256, 259, 91.Am.D. 
386]. 
[a] Other definitions.—(1) “A per- 


son may become a trustee by con- 
struction by intermeddling with, and 


!assuming the management of, trust 


property without authority. Such 
persons are trustees de son tort.’ 
Perry Trusts (8d ed.) [quot Penn v. 
Fogler, 255) Nii 1925 Oe Ca Ml eno 
(rev 77 Ill.App. 365)J. (2) ‘“‘Persons 
may become trustees by intermeddling 
with and assuming the management 
of property without authority. They 
are held to be trustees de son tort.” 
Bailey v. Bailey, 32 A. 470, 471, 67 Vt. 
494, 48 Am.S.R. 826. 


[b] Where one so intermeddles 
with the possession, management, and 
disposition of the trust estate as to 
come under a like liability with the 
trustees with respect to what he has 
taken into his possession, but does 
not act in hostility to, or in fraud of, 
the trust, he may be said to have 
constituted himself by his acts a trus- 
tee de son tort of the trust properties. 
Putnam v. Lincoln Safe Deposit Co., 
83 N.E. 789, 798, 191 N.Y. 166 [rev 
104 N.Y.S. 4, 118 App.Div. 468]. 


[c] “Persons receiving money ina 
fiduciary capacity are sometimes de- 
nominated trustees ex maleficio and 
trustees de son tort, but when such 
terms are applied they are employed 
only to designate those implied trusts 
which the law sometimes raises for 
purposes of justice.” Brown v. 
Brown, 31 N.Y.S. 650, 83 Hun 160, 164 
{aff 42 N.E. 543, 146 N.Y. 385]. 


{d] There can be no trustee de son 
tort in implied trusts, the term being 
applicable only to technical trusts. 
First Nat. Bank of Enosburg Falls v. 
Bamforth, 96 A. 600, 602, 90 Vt. 75. 


Trustee in invitum synonymous see 
infra note 70,[a]. 


69. Black L. D. sub verb. ‘‘Trus- 
tee.” 
[a] Another definition.—The party 


guilty of the fraud (giving rise to a 
trust by construction of law) is said 
in such cases to be a trustee ex male- 
ficio. Avery v. Stewart, 48 S.E. 775, 
136 N.C. 426, 435, 68 L.R.A. 776; Par- 
rien v. Parrish, 54 P. 352, 33 Or. 486, 
492. 

[b] “Trustee ex mal officio.”—Yeo- 


man v. Townshend, 26 N.Y.S. 606, 74 
Hun 625, 627 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2-6] 


Trustee in invitum. One who acts without author- 
ity, or exceeds his authority, in some matter of fact 
or law.7° 

[§ 3] C. Trustor, Donor, Creator, or Founder." 
The person who establishes the trust is called the 
“donor,” “creator,” or “founder’’;7? and is also some- 
times called the “trustor,”*® or “settlor.”"4 


[§ 4] D. Cestui Que Trust or Beneficiary.7® The 
term “cestui que trust” is one which has been char- 
acterized as awkward‘® and barbarous,*? which is 
used to signify the beneficiary of an estate held in 
trust,*® one who has a right to a beneficial interest 
in and out of an estate, the legal title to which is 
vested in another as trustee.7° 
is also called the “beneficiary,”’®® or “fide commis- 
Saryes 


Cestuis que trustent. Those for whose benefit 


TRUSTS 


The cestui que trust | 


Gindrat v. Montgomery Gas- 
QO. sl, rose Ala. (5916, (600; 


[65 C.J.] 217 


others are seized of real or personal, property.*? 


[§ 5] E. Trust Estate or Trust Fund.*? The teria 
“trust estate” is used in different senses,** and may 
mean the estate of the trustee,*° or the estate of the 
beneficiary or cestui que trust.*® In this latter sense 
it has been described as a right in equity to take the 
rents and profits of lands whereof the legal estate 
is vested in some other person.’? It is also defined 
to be the corpus of the property which is the sub- 
ject of the trust.%8 

A trust fund is a fund held by a trustee for the 
specific purposes of the trust,’® the words tending 
to indicate personal rather than real estate.°? 

[§ 6] F. Gift in Trust.°! A gift in trust is one 
which withholds the legal title from the donee al- 
though the equitable title passes.°? 


Trust fund doctrine see Corpora- 
tions §§ 505, 1476-1479, 3180. 


Another definition.—‘“‘The real, 
substantial and beneficial owner of an 


70. Houston v. Farris, 11 So. 330, WE 
93 Ala. 587, 589 [cit Perry Trusts §} Light Co., 
245]. 60 Am.R. 769. 
[a] “Trustee de son tort” synony- [a] 
mous see Houston v. Farris, 11 So. 


330, 93 Ala. 587, 589. 


71. “Create” defined see 15 C.J. p 
1344. 


“Pounder” defined see 26 C.J. p 1003. 


“Declare a trust” distinguished 
from, ‘‘create a trust’? see Create 15 C. 
J. p 1345 note 72 [a]. 


72. Anderson L. D. 


73. €olton v. Stanford, 23 P..16, 82 
Cal. 351, 374, 16 Am.S.R. 137; Dillen- 
beck v. Pinnell, 96 N.W. 860, 121 Iowa 
201, 203; Black L. D. (where the word 
“trustor’” is defined as ‘a word oc- 
easionally, though rarely, used as a 
designation of the creator, donor, or 
founder of a trust’’). 


fa] Trustor is person whose con- 
fidenco creates trust.—Colton v. Stan- 
ford) 23 .P) 16, 82.Cal. 351, 374,16 Am. 
S.R. 137. To same effect see Mantle 
v. White, (Mont.) 132 P. 22, 23. 

[b] Applied to person giving trust 
deed.—Stephens v. Clay, 30 P. 43, 17 
Colo. 489, 491, 31 Am.S.R. 328; Mc- 
Donald v. American Nat. Bank, 65 P. 
896, 25 Mont. 456, 494. 


74, See Lewin Trusts p 21. 
75. “Cestui que use” see 11 C.J. p 
225. 


“Beneficiary” 7 C.J. p 1133. 


76. Bouvier lL. D. [quot Grubbs v. 
McGlawn, 39 Ga. 672, 675]; Brown v. 
. Brown, 31 N.Y.S. 650, 83 Hun 160, 164 
[aff 42 N. E. 543, 146 N.Y. 385] (citing 
Story Eq. Jur. § 32). 

77. Brown v. Brown, 31 N.Y.S. 650, 
83 Hun 160, 164 [aff 42 N.E. 543, 146 
N.Y. 385] (citing Story Eq. Jur. § 
32). 

78. ‘Bouvier L. D. [quot Grubbs v. 
McGlawn, 39 Ga. 672, 677]. 


[a] Similar definitions.—(1) ‘The 
person for whose benefit the trust Re 
created.” Dillenbeck v. Pinnell, 96 N 
W. 860, 121 Iowa 201, 203. (2) “He 
for whose benefit another person is 
enfeoffed or seized of lands or tene- 
ments, or is posed) of eh 
property.” Bouvier [quot 
Grubbs v. MeGlawn, 39 es G2, 675]. 


) 


estate which is held in trust as dis- 
tinguished from the trustee in whom 
the mere legal title is vested.” lLar- 
kin v. Wikoff, 72 A. 98, 75 N.J.Eq. 462, 
474 [aff 78 A. 1134, 77 N.J.Eq. 589}, 
79 A. 365, 75 N.J.Hg. 462 [rev 81 A. 
365, 79 N.J.Eq. 209). 

80. Phcenix R. Co. y. Landis, 
P. 247, 248, 13 Ariz. 80 [aff 112 P. 844, 
P35 Ariz. 279, and aff 34 S.Ct. 179,231 
U.S. 578, 58 L.Hd. 377]; McDonald v. 


American Nat. Bank, 65 P. 896, 25 
Mont. 456, 494. 
[a] Term “beneficiary” seems to 


have come into use as a legal term 
following the suggestion of Judge 
Story in his work on Equity Juris- 
prudence, that ‘‘to escape from the 
awkwardness of a barbarous foreign 
idiom,” the person beneficially inter- 
ested in a trust should be called the 
beneficiary, rather than the cestui que 
trust. It has been so defined by stat- 
ute in some states. Phoenix R. Co. v. 
Landis, 108 P. 247, 248, 13 Ariz. 80 
faff_ 112 PB. 844,13 Ariz: 279, and aff 
34, 5. Cie 17195) Zol. Uses. (Sas, 58 e.wd: 
Sine 

[c] Statutory definition. — “The 
person for whose benefit the trust is 
created is called the beneficiary\” 
Mont. Rev. Code § 5367 [quot Mantle 
v. White, (Mont.) 132 P. 22, 23]. 


81. Brown v. Brown, 31 N.Y.S. 650, 
83 Hun 160, 164 [aff 42 N.E. 543, 146 
N.Y. 385] (citing Story Eq.Jur. § 32 
and note). 


[a] Euphonicus substitute.—The 
term “fide commissary” is said to be 
“a term which Judge Story deems a 
euphonious substitute for cestui que 
trust.” Brown ve Sorown, ot UNGYiS: 
650, 83. Hun 160) 164 [aff 42 NE. 
543, 146 N.Y. 385] (citing Story Kq. 
Jur. § 32 and note). 


82. Larkin v. Wikoff, 72 A. 98, 75 
N.J.Eq. 462, 474 [aff 78 A. 1134, 77 
Nd, 9589),) 79) A, 365, 75 NJ. Da. 
462 [rev 81 A. 365, 79 N.J.Eq. 209]. 

Mea “Estate” defined see Hstates 


reeha 27 C.J. p 926. 


108, 


84. Coover v. Cooper, 5 N.J.Eq. 9, 
12; Black L. D. 


[a] Confusion in use of -term.— 
“The words ‘trust estate’ seem to be 
used with some confusion in the books 
—sometimes to express the estate of 
the trustee, and sometimes that of the 
cestui que trust.” Cooper v. Cooper, 
5 N.J.Eq, 9, 12. 


85. Cooper v. Cooper, 5 N.J.Eq. 9, 
LS laeckn as. 1: 


Bee Cooper v. Cooper, 5 N.J.Eq. 9, 


[a] “ ‘Estate held in trust’ is, an 
estate, where the legal estate, title, 
or ownership, is in one person, de- 
nominated the trustee, but held for 
the benefit and use of some other per- 
son, who is entitled to the income or 
prone thereof.’”? Catlin v. Hull, 21 Vt. 
152, ‘ 


87. Cruise Die. [quot Farmers’ 
Loan & Trust Co. v. Carroll, 5 Barb. 
(N.Y.) 613, 643]. 


[a] And further right “to compel 
the person thus seised of the legal 
estate, who is called the trustee, to 
execute such conveyances of the land 
as the person entitled to the profits, 
who is called the cestui que trust, 
shall direct. and to defend the title to 
the land.” Cruise Dig. [quot Farmers’ 
L. & T. Co. v. Carroll, 5 Barb. (N.Y.) 
613, 643]. 


88. Black L. 
89. Black L. D. 


90. Baker v. Commissioner of Cor- 
porations and Taxation, 148 N.E. 593, 
596, 253 Mass. 130. 


91. Gift distinguished from trust 
see Gifts § 10. 


$2. Cazallis v. Ingraham, (Me.) 110 
A. 359, 360. 


[a] While differing from legal 
gift, an equitable gift yet involves es- 
sentially similar acts for establish- 
ment. Cazallis v. Ingraham, (Me.) 
110 A. 359, 360. 


Deposit of money in bank as ex- 
press trust see infra §§ 65-68. 
; we as trustee for donee see Gifis 


iD 


f 


TRUSTS 


[§ 7 


II. ELEMENTS, NATURE, AND OBJECTS IN GENERAL®® 


[§ 7] In its simplest elements a trust is a con- 
fidence reposed in one person, called the trustee, 
for the benefit of another, called the cestui que 
trust, with respect to property held by the former 
The term imphes the 
separate coexistence of two estates or interests, one 
It is fundamentally es- 
sential to the existence of any trust that there be 
a trust res or subject-matter®® and there there be a 
separation of the legal estate from the beneficial 
However, the beneficial interest may 
repose in persons standing in different relation- 
ships.°& Indeed, it is frequently said that whenever 
the legal interest to property is in one person and 
the equitable in another,®® or where there are rights, 
titles, and interests in property distinct from the 
legal ownership,! a trust is created in judicial in- 


for the benefit of the latter.°4 


equitable and one legal.®® 


enjoyment.°* 


93. Elements and essentials of ex- 
press trusts see infra §§ 21-30. 


Nature of constructive trusts see 
intra, '§ 205. 
Wature of resulting trusts see infra 


§ 139 

94. Blackwell v. Blackwell, 129 P. 
173, 174, 88 Kan. 495 {quot Cy cls 
Moore v. Shiffett, 216 S.W. 614, 187 
Ky. 7, 11; State v. HPxchange Bank of 
Ogallala, 209 N.W. 249, 252, 114 Neb. 
664; Carter v. Gibson, 45 N.W. 634, 
29 Neb. 324, 332, 26 Am.S.R. 381 [cit 
Willard Kq. Jur. 186]. 

[a] Similar statements.—(1) “A 
trust in the modern and confined sense 
of the word, is a confidence reposed 
in a person with respect to property 
of which he has possession to the ex- 
tent that he may hold the property or 
exercise the power for the benefit of 
some other person or object.” H. B. 
Cartwright & Bro. v. U. S. Bank & 
Trust Co., 167 P. 436, 4387, 23 N.M. 82. 
(2) “A confidence reposed in one per- 
son by and for the benefit of another 
with respect to property held by the 
former for that other’s benefit.” Teal 
v. Pleasant Grove Local Union No. 
204, Farmers’ Educational & Co- 
operative Union of America, 75 So. 
335, 337, 200 Ala. 23. To same effect 
see Drudge v. Bank of Akron, 113 N. 
E. 440, 64 Ind.App. 217 [cit Cyc]. 
(3) “A confidence reposed in one to 
whom an estate in property is con- 
veyed or set over, that he will permit 
another to take the profits and emjoy 
the estate according to terms agreed 
upon.” Wilson v. Kennedy, 59 S.E. 
U363 638) We Va.1,. 8 

{b] Derivation of technical sense. 
—The mere word “trust,” in its literal 
significance, implies the nurturing and 
sheltering of a sacred confidence, and 
out of this literal meaning has grown 
a legal significance, which, though 
broader in scope and laden with more 
material functions, has lost none of 
its elements of sanctity. McCoy v. 
McCoy, 121 P. 176, 30 Okl. 379, 380, 
Ann.Cas.19138C 146. 


95. Cal.—Ex parte Lamb, 215 P. 
109, 112, 61 Cal.App. 321. 

Colo.—Bowes vy. Cannon, 116 P. 336, 
338, 50 Colo. 262. 

Iowa.—Allen v. Rees, 110 N.W. 583, 
136 Iowa 423, 426, 8 L.R.A.N.S. 1137. 
_ Kan.—Blaclewell v. Blackwell, 129 
P. 173, 174, 88 Kan. 495 [quot Cyc]. 

Ky.—Moore vy. Shifflett, 216 S.W. 
614, 187 Ky. 7, 11. 

Minn.—Sims v. Morrison, 100 N.W. 
88, 92 Minn. 341, 345; Hospes v. 
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etc., Co., 50 N.W. 
31 Am.S.R. 


Northwestern Mfg., 
1117, 48 Minn. 174, 192, 
637, 15 L.R.A. 470. 


[a] Legal estate of remainderman 
excluded.—The word “trust” both in 
statutes and in testamentary instru- 
ments or deeds, is limited to the legal 
title of the trustee, and the equitable 
interest of the cestui que trust to the 
exclusion of the independent. legal 
estate created for the remaindermen. 
In re Hoagland’s Estate, 211 N.Y.S. 
629, 633, 125 Misc. 376. 

96. Ex parte Lamb, 215 P. 109, 61 
Cal.App. 321. 

97. Town of Cascade v. Cascade 
County, 243 P. 806, 75 Mont. 304; Dan- 
forth v. Oshkosh, 97 N.W. 258, 119 
Wis. 262. 

“The essential characteristics of 
a trust are the separation of the legal 
from the beneficial interest and. the 
existence of a fiduciary relationship.” 
Pacific States Savings & Doan Co. v. 
Commercial State Bank, 269 P. 86, 
46 Iowa 481, 486, 59 A.L.R. 443. 


[a] To constitute trust of real 
property it is essential that there 
should be a separation, by intent of 
the parties or by operation of law, of 
the legal and equitable title, the legal 
title to be held by the trustee and the 
equitable title to be held by the cestui 
que trust. In a transaction where 
such was not the intention of the par- 
ties or where that result would not 
follow by operation of law or be im- 
plied from the transaction itself, no 
trust could be created. Stephens v. 
Tipton, 268 P. 1014, 128 Or: 115, 


[b] Most important element of a 
trust is a severance of the legal title 
with power of control over the prop- 
erty from the beneficial interest there- 
in. Danforth v. Oshkosh, 97 N.W. 
258, 119 Wis. 262. 


[ec] It is essential to creation of 
express trust that the legal and 
equitable titles be separated and that 
the legal title be vested in the trustee 
and the equitable title in the cestui 
que trust. McCamey y. Hollister Oil 
Coa., (Civ.App.) 241 S.W. 689 [aff 
Hollister v. McCamey, 274 S.W. 562, 
115 Dex« 497}: 


[d] “It is one of the essential ele- 
ments of a trust, that the title to, or 
some interest in, property should vest 
in the trustee to be held for the benefit 
of another.” Burnet v. Bookstaver, 
10 Hun (N.Y.) 481, 484. 


98 Love v. Clayton, 134 A. 422) 
287 Pa. 205. 


[a] One may be subservient to 


tendment, to exist until these interests are com- 
pletely reunited.2 Although a trust is not considered 
a contractual relation? it may arise out of a con- 
tract? and it may arise by implication no less than 
by express words.? 
implied from the language of the instrument must 
possess inherently the legal specifications which will 
enable a court to decree its administration in ac- 
cordance with the wishes of the settlor, who alone 
has power to assent to it and to declare it. Trusts 
are always imperative and are obligatory on the 
conscience of the person intrusted,’ they are made 
with strict reference to their faithful execution,® 
and it is said that the entire doctrine of trusts rests 
upon the principle that equity regards that as done 
which ought to be done.? 
a trust being to confine the powers of the beneficiary 


But express trusts and trusts 


The primary object of 


other as stockholders to creditors. 
Love v. Clayton, 134 A. 422, 287 Pa. 
205. 

99. Keeney v. Bank of Italy, 165 P. 
135,338 Cal, App.-515, 5277 sDillenbecks 
v. Pinnell, 96 N.W. 860, 121 Iowa 201, 
203; In re Coutts’s Will, 249 N.Y.S. 
788, 794, 140 Mise. 93 [aff 255 N.Y.S. 
940, 235 App.Div. 705 (aff 183 N.E. 
200, 260 N.Y. 128)]; Love v. Clayton, 
134 A. 422, 426, 287 Pa. 205; Good- 
win v. McMinn, 44 A. 1094, 193 Pa. 
646, 649, 74 Am.S.R. 703; Wedllace v. 
Wainwright, 87 Pa. 263, 267; Chaffees 
v. Risk, 24 Pa. 432, 434. 


[a] Relationship has its inception 
when separation of legal and equita- 
ble interests takes place. In re 
Coutts’ Will, 249 N.Y.S. 788, 794, 140 
Mise. 93 [aff 255 N.Y.S. 940, 235 App. 
Div. 705 “(aff “183 "N. BS 9200; 260) Ne 
YY. L28) 1. 


1. Seymour v. Freer, 8 Wall. (U.S.) 
202, 213, 19 L.Ed. 306 [quot Corbin v. 
Holmes, 83 C.C.A. 367, 154 F. 593, 604; 
Crosby v. Cotton, 24 S.W. 343, 5 Tex. 
Civ.App. 583, 592]; Andrews v. New 
Britain Nat. Bank, 155 A. 838, 839, 113 
Conn. 467; Frost v. Frost, 131 N.W. 
60, 61, 165 Mich. 591. 


2. In re Coutts’s Will, 249 N.Y.S. 
788, 140 Misc. 93. 

3. McClain y. Custer, 29 Ohio Cir. 
Ct.N.S. 591. 

4 Ginn’s Adm’x v. Ginn’s Adm’r, 
8205 OW (20) (971. 286, Keys 2176 


Contract to declare trust as decla-- 
ration, see infra § 46. 


5. Cotton’s Hstate, 
19" PaCori24 7, 


5: ued trusts” defined see infra § 


6 Pa.Dist. 44, 


6. Dahlgren v. Dahlgren, 1 F.(2d) 
755, 55 App.D.C. 52 [cert den 45 S.Ct. 
125, 266 U.S. 626, 69 L.Ed. 475]. 


erent yey express trusts see infra § 


7. Henderson v. Western Carolina 
Power Co., 157 S.E. 425, 200 N.C. 443, 
80 A.L.R. 497; Hirschmann v. Gantt, 
134 S.E. 230, 186 S.C. 1; Law Guar- 
antee, etc., Co. v.. Jones, 58 S.W. 219, 
103 Tenn. 245. 


: rahe distinguished see Powers 
8 Law Guarantee, ete, Co. v. 
Jones, 58 S.W. 219, 103 Tenn. 245, 252, 
9. Adams v. Harrell, 292 S.W. 409, 
13 VATE N23; 
[a] In application of this princi- 


ple, “equity looks through form to 
substance, and it fashions its decrees 


——___) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§§ 7-8] 


and to deprive him of any power to dispose of and 
manage the trust,!® it has been the policy of the 
courts to vigorously protect trust estates and to 


TRUSTS 


resist any attempts to defeat the will of a testator 


[§ 8] It was formerly generally assumed that 
trusts owed their origin to the fidei commissa of the 
Roman law,!® which were supposed to have fur- 
nished the model or suggestion for the English uses,!4 
but this theory is not sustained by known historical 
facts, and is discredited by late scholars.t° Uses, it 
seems, were first introduced by the clergy for the 
purpose of evading the statutes of mortmain,'® and 
although this evasion was subsequently suppressed 
by statute,t’ the system of uses was extended and 
applied to a variety of other purposes and trans- 
The system which grew up gave 


actions.18 


III. ORIGIN AND HISTORY 


[By Carouan J. WALSH] 


rise to 


many inconveniences, evils, and abuses,?® to remedy 


to carry out the purposes of the trust 
agreement and to protect the parties 
from bad faith and unnecessary ad- 


vantage.” Adams v. Harrell, 292 S. 
W. 409, 173 Ark. 123, 125. 
Application and limitations of 


maxim see Equity §§ 190-198. 


10. In re Kings County Trust Co., 
149 N.Y.S. 124, 86 Misc. 176, 12 Mills 
Surr. 264 [mod 153 N.Y.S. 1122, 169 
App.Div. 966 (aff 114 N.E. 1070) ]. 


[a] If it were not intended to ex- 
clude him from interference or sug- 
gestion with respect to the corpus 
of the trust, no trust would be made. 
In re Kings County Trust Co., 149 N. 
Y.S. 124, 86 Misc. 176, 12 Mills Surr. 
264 [mod 153 N.Y.S. 1122, 169 App. 
Div. 966 (aff 114 N.E. 1070) ]. 


Extent of title or interest of cestui 
ge trust generally see infra §§ 285- 
322. 


11. In re Lensman’s Will, 243 N. 
WES21 126, dist Mise. (72 vine re. Marry 
man’s Estate, 208 N.Y.S. 672, 124 Misc. 
320 [aff 216 N.Y.S. 842, 217 App.Div. 
Weds 

12. In re Harriman’s Estate, 208 
N.Y-.S: 672, 124 Misc. 320 [aff 216 N.Y. 
S. 842, 217 App.Div. 733]. 


13. Farmers’ L. & T. Co. v. Carroll, 
5 Barb. (N.Y.) 613, 642; In re Coutts’ 
Will, 249 N.Y.S. 788, 794,140 Misc. 93. 

[a] Origin in Roman law.—‘The 
historical development of the modern 
doctrine of trusts furnishes an in- 
teresting study. The device had its 
inception in the early days of the 
Roman Empire and resulted from the 
then existing legal rule that a tes- 
tator could not direct the devolution 
of his property beyond the first taker, 
who was held to receive an absolute 
fee in the subject-matter of the gift. 
Therefore, if the testator desired that 
a second person should receive a 
benefit therefrom, he was obliged to 
place his confidence or trust in the 
good faith of the primary beneficiary 
who could not be held legally account- 
able although the third person might 
have a moral claim upon him. The 
Emperor Augustus directed the con- 
suls to use their power to enforce 
these moral rights and these powers 
later devolved upon a special officer 
known as fidei commissarius.” Matter 
of Coutts, 249 N.Y.S. 788, 140 Misc. 
Cah elise 


[b] Fidei commissum was a trust 
or confidence which was originally 


termed infirmum or precarium from 
the fact that it depended entirely 
upon the inclination, integrity, and 
good faith of the person trusted, with- 
out any means for compelling its per- 
formance; but later the Emperor 
Augustus directed the consuls to in- 
terpose their authority to compel the 
execution of these trusts, and finally 
a preetor was appointed, called fidei 
commissarius, who had jurisdiction 
over all fidei commissa. 4 Kent 
Comm. 290; Perry Trusts (6th ed.) § 
Rene Eq. Jur. (13th ed.) §§ 965, 
966. 


[ec] The Roman law knew cestui 
que trust as ‘fidei-commissarius.” 
Teal v. Pleasant Grove Local Union 
No. 204, Farmers’ Educational and Co- 
operative Union of America, 75 So. 
335, 337, 200 Ala. 23. 

14.- Harmers” In 7& TT. Co. v. ‘Car= 
roll, 5 Barb. (N.Y.) 6138, 642; 4 Kent 
Comm. p 290; Perry Trusts (6th ed.) 
§ 3° 


“Use” [39 Cyc 845]. 

15. Roman Catholic Bishop of Jaro 
v. De la Pena, 26 Philippine 144; 
Ames “The Origin of Uses and Trust,” 
21 Harv.L.Rev. 261; Holmes “arly 
English Equity,” 1 L.Q.Rev. 162; 2 
Pollock and M. Hist. Eng. L. p 226; 
Seruton “Roman Law Influence,” 1 
Sel.EssaysAnglo-Am.Hist. p 218. 


fa] In Roman and Spanish law.— 
That branch of the law known in Eng- 
land and America as the law of trusts 
has no. exact counterpart in the 
Roman law and has none under the 
Spanish law. Roman Catholic Bishop 
of Jaro v. De la Pena, 26 Philippine 
144, 145. 

16. Farmers’ L. & T. Co. v. Carroll, 
5 Barb. (N.Y.) 613, 642; 2 Blackstone 
Comm. p 328; 4 Kent Comm. p 290; 
Perry Trusts (6th ed.) § 3; Story Eq. 
Jur. (13th ed.) § 969. 


Statutes of mortmain see Charities 


§ 15; Mortmain 42 C.J. p 455. 
17. 2 Blackstone Comm. p 329; 4 
Kent Comm. p 290; St. 15 Rich. II. 
18. 2 Blackstone Comm. p 3829; 4 


Kent Comm. p 290; Perry Trusts (6th 
ed.) § 3; Story Eq. (13th ed.) § 969. 


19. 2 Blackstone Comm. p 332; 4 


Kent Comm. § 293; Perry Trusts (6th 
ed.) § 4. 
20. St. 27 Hen. VIII c 10. 


21. Ware v. Richardson, 3 Md. 505, 
547, 56 Am.D. 762; Hutchins v. Hey- 
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or to allow improvident beneficiaries to obtain their 
estates outright,'! especially where rights of infant 
remaindermen are involved,?? 


which the statute of uses was finally enacted,?° the 
general intent of which was to transfer the use into 
possession and make the cestui que use the complete 
owner at law as well as in equity.” 
struction subsequently put upon this statute by the 
courts, there were, however, several kinds of uses 
which were not within its application and therefore 
not executed by it,2? and these the courts of equity 
continued to recognize and enforce under the name 
of trusts ;*° so that a trust became practically what a 
use was before the statute of uses,?* or a use not 
executed by the statute.?® 


Under the con- 


wood, 50 N.H. 491, 496; Farmers’ L. & 
TS Co. wv. Carroll, 6 Barb. -CNCYD* 63s 
643; 2 Blackstone Comm. p 333; 4 
Kent Comm. p 294; Perry Trusts (6th 
ed.) § 5; Story Eq. Jur. (13th ed.) 


§ 970 

22. Warmers’ L. & T. Co. v. Car- 
roll, 5 Barb. (N.Y.) 613, 643; 2 Black- 
stone Comm.) p.. 335, 336: 40K ent 


Comm. pp 301, 302; Perry Trusts (6th 


ed.) -§ 6; Story Eq. Jur., (13th ed.) 
§ 970. 
[a] Uses not executed. — It was 


held that where a use was limited 
upon a use the statute executed only 
the first use; that the statute did not 
apply to chattel interests because it 
related in terms only to estates of 
which the first taker was “seized’’; 
and also that the use was not execut- 
ed if the first taker had any active 
duties to perform in regard to the es- 
tate. Perry Trusts (6th ed.) § 6; 
Story Eq. Jur. (13th ed.) § 970. 

23. Ware v. Richardson, 3 Md. 505, 
547, 56 Am.D. 762; Farmers’ L. & T 
Co. v. Carroll, 5 Barb. CNY), 633 ee 
4 Kent Comm. p 302. 

24. Fisher v. Fields, 10 Johns. (N. 
Y.) 495, 506; Fuller v. Missroon, 14 
S.H: 714, 35 S.C. 314, 329; Bratton v. 
Massey, 15 S.C. 277, 285; 4 Kent 
Comm. p 303. 

[a] Distinction between uses and 
trusts was adopted and acted upon 
immediately after the Statute of Uses 
and it rendered inoperative, in a great 
measure, the State of Uses itself, so 
far as regarded the especial object of 
it. Gamble v. Rees, 6 U.C.Q.B. (Ont.) 
396, 407. 

Trust defined as a use see supra § 
1 text and notes 8-10, 


25. Ware v. Richardson, 3 Md. 505, 
547, 56 Am.D. 762; Farmers’ L. & T. 
Co. v. Carroll, 5 Barb. (N.Y.) 613, 643. 


[a] For example.—‘“If the bene- 
ficial interest which one man has in 
land, which in the eye of the com- 
mon law belongs to another, is a per- 
manent enjoyment of the benefits or 
profits of the land, it is a use; if the 
interest is for a temporary purpose, 
as the raising of a sum of money out 
of the land, it is a trust.” Hutchins 
v. Heywood, 50 N.H. 491, 496. 

{[b] “A trust, technically speaking, 
ordinarily exists only where the use 
is incapable of being executed, and 
so the legal estate is necessarily left 
as at common law.” ‘Tappan’s Ap- 
peal, 55 N.H. 3817, 320. 
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[§ 9] A. General Classification.?° 
regard to the manner of their creation are divided 
primarily into two classes, express and implied,?? 
or, as it is sometimes stated, trusts are either ex- 
press or they arise by operation of law,?° or are 
As Oraiuasily classi- 
' fied and defined implied trusts are subdivided into 
resulting and constructive ;°° 
““mplied trust” is used 
in a sense exclusive of these two elasses,®! and by 
others the term is used interchangeably with 
These different classifications have 


voluntary or involuntary.?® 


the two classes, 
by some authorities the term 


sulting trust.’ 


26. 
§ 2 text and notes 59-70. 

27. Ala.—O’Bear Jewelry Co. v. 
Volfer, 17 So. 525, 106 Ala. 205, 215, 
54-Am.S.R: 31, 28) LaR.A. 707. 

Conn.—Plum Trees Lime Co. v. 
Keeler, 101 A. 509, 92 Conn. 1, 10. 

Ill.—Rice v. Dougherty, 148 M11. 
App. 368, 374. 

Me.—Dixon v. Dixon, 124 A. 198, 
199, 123 Me. 470; Wood v. White, 122 
A. 177, 123 Me. 139, 140. 

Md.—Springer v. Springer, 
162, 144 Md. 465, 475. 

N.C.—Gorrell v. Alspaugh, 27 S.E. 
$5, 120 N.Ci 362, 366. 

Pa.—Jones v. Wadsworth, 11 Phila. 
227, 229. 

Tenn.—Kaphan v. Toney, (Ch.App.) 
58 S.W. 909, 913. 

Wis.—-Orton v. Knab, 3 Wis. 509, 
526. 

Eng.—Cook v. Fountain, 3 Swanst. 
585, 591, 36 Reprint 984. 

28. Broadway Bldg. Co. v. Salafia, 
H32vAL 2g, 47 RA 263) 45, AR. 84:7, 

29. See oe § 26 

30. Ale Jewelry Co. v. 
Volfer, 17 “So. 525, 106 Ala. 205, 215, 
54 Am.S.R. 31, 28 LBA. 707. 

Cal.—Mallagh v. Mallagh, 16 P. 535, 
537. 

Conn.—Cone v. Dunham, 20 A. 311, 
59 Conn. 145, 147, 8 L.R.A. 647. 

Ill.—Rice v. Dougherty, 148 M11. 
App. 368, 375. 

lowa.—Williams v. Williams, 78 N. 
Wa 92) 108 “towa 91,95 5)  Dunny y. 
Zwilling, 62 N.W. 746, 94 Iowa 233, 
237. 

Ky.—Wright v. Yates, 
AHI) 11102, 140. Ky.7 283. 


Me.—Wood v. White, 
123 Me. 139, 140. 

Md.—Springer 
162, 144 Md. 465, 

Mont.—Lewis v. Lindley, 48 P. 765, 
19 Mont. 422, 439. 


Neb.—Hanson y. Hanson, 111 N.W. 
368, 372, 87 Neb. 584. 


Okl.—McCaleb v. McKinley, 194 P. 
105, 107, 80 OKI. 38. 


Or.—Neppach v. Norval, 242 P. 605, 
116 Or. 593, 604 [den reh 240 P. 883, 
116 Or. 593]; Springer v. Young, 12 
P. 400, 14 Or. 280, 283. 


R.IL.—Broadway Bldg. Co. v. Salafia, 
13QNA. 529; 47 RT. 262, 45° AER. 847: 


Tenn.—Kaphan v. Toney, (Ch.App.) 
58 S.W. 909, 913. 


[a] Division and _ subdivision.— 
Trusts are classified into two general 
divisions, “ ‘direct or express trusts’ 

. and ‘constructive or implied 
trusts.’ Under this latter 
class fall all of those trusts known 


125 A. 


130 S.W. 
122:A. 177, 


ve Springer, 125 A. 


TRUSTS 


IV. KINDS AND CLASSES 


[By Caroutan J. WALSH] 


Trusts with 


what system 


but 


“ye. 


Classes of trustees see supra | eu nctively as ‘implied’ or ‘construc- 


tive,’ aS well as those called ‘result- 
ant’; in short, all those that do not 
spring from the agreement of the par- 
ties.” Hogg Eq. Prince. p 738 [quot 
Newman v. Newman, 55 S.B. 377, 379, 
60 W.Va. 371, 7 L.R.A.N.S. 370]. 


[bj] Every trust, not express trust, 
is either constructive or resulting. 
Neppach v. Norval, 242 P. 605, 116 Or. 
ogo) 604 [reh den 240 P. 883, 116 Or. 

Implied trusts generally see infra 
§§ 12-14. 

31. Bouvier L. D. [quot Cone vy. 
Dunham, 20 A. 311, 59 Conn. 145, 157%, 
8 L.R.A. 647]; Perry Trusts (6th ed.) 
§ 24. See also Gorrell v. Alspaugh, 
27 S.E. 85, 120 N.C. 362, 366; Kaphan 
v. Toney, (Tenn.Ch.A.) 58 S.W. 909, 
913. (where this classification is 
made). 


[a] Where term is so used four 
distinct classes of trusts are recog- 
nized, namely, express, implied, re- 
sulting, and constructive. Kayser v. 
Maugham, 6 P. 803, 8 Colo. 232, 234; 
Weer v. Gand, 88 Ill. 490, 493; Bate- 
man v. Ward, (Tex.Civ.App.) 93 S.W. 
508, 510; Gottstein v. Wist, 61 P. 715, 
22 Wash. 581, 590 [cit Perry Trusts 
§§ 24-27]. See also Stevens v. Fitz- 
patrick, 118 S.W. 51, 218 Mo. 708, 723 
(which seems to adopt this classifi- 
cation, but states that there are three 
classes of trusts, express, implied, 
and resulting). 


{b] Term “implied trust” is used 
sometimes generically to embrace re- 
sulting and constructive trusts as 
distinguished from express trusts, 
and sometimes to designate those 
trusts which are strictly express, but 
which, not being clearly expressed, 
are inferred by construction of the 
language of a will or other instru- 
ment. Verzier v. Convard, 52 A. 255, 
(VomCOnT a dino. 


32. Farrell v. Mentzer, 174 P. 482, 
483, 102 Wash. 629. 


[a] “Those created by operation 
of law where the acts of the parties 
have no intentional reference to the 
existence of any trust are (a) implied 
or resulting (b) constructive.” ‘ar- 
rell v. Mentzer, 174 P. 482, 483, 102 
Wash. 629. 


33. Ferguson v. Robinson, 
W. 447, 452, 258 Mo. 113; Currence v. 
Ward, 27 S.E. 329, 43 W.Va. 367, 369. 


[a] Usefulness of terms impaired. 
—Some courts have been disposed to 
divide implied trusts into categories 
with distinctive names but have so 
confused the lines which divide them 
from each other as to have materially 
impaired their usefulness for the pur- 
pose of legal exposition. Ferguson v. 
Robinson, 167 S.W. 447, 452, 258 Mo. 
113. 


34. Kaphan v. Toney, 
App.) 58 S.W. 909, 913. 


167 S. 


(Tenn.Ch. 


[§§ 9-10] 


led to some variance and confusion in regard to 
terms,** but in so far as the decision of particular 
cases is concerned it is of no practical importance 
of 
adopted.24 Express trusts are further classified into 
active, alive or operative trusts®® and passive, simple, 
nominal or dry trusts;?® and into executed cs com- 
plete and executory or incomplete trusts.*? 


[§ 10] B. Express Trusts.?° 
those which are created by the direct and positive 
acts of the parties, by some writing, or deed, or 
will;?® or by words either expressly or impliedly 


classification or subdivision is 


Express trusts are 


[a] “It makes no difference in the 
decision. of any given case by a court 
of equity what designation shall be 
given to the particular trust, nor that 
the subdivisions thereof be kept 
clearly in view. If a given case 
comes within.the definition of any of 
these, or even if the elements of all 
be blended, the right of recovery is 
no less complete.” Kaphan v. Toney, 
(Tenn.Ch.App.) 58 S.W. 909, 913. 

35. Dixon v. Dixon, 124 A. 198, 199, 
123 Me. 470. 

Active, alive, or operative trusts de- 
fined see infra § 16. 

$6. Dixon v. Dixon, 124 A. 198, 199, 
123 Me. 470. 


Rei pene trusts defined see infra § 


87. See infra § 15. \ 

38. Express trusts generally see 
infra §§ 21-138. 

39. U.S.—Jones v. Byrne, 149 F. 
457, 463 [rev on other grounds 159 F. 
sak, 90 CiCCAL PORTE 

Ark.—United States 
Guaranty Co. v. Smith, 
103 Ark. 145, 149. 

Ind.—Holsapple v. Seer oats LANANG 
E. 547, 549, 65 Ind.App. 39 


Fidelity & 
147 S.W. 54, 


Kan.—Stahl vy. Ras Lede pgs 15s 
1164, 1169, 102 Kan. 447, 844 [quot 
Cyc]. 

Ky.—St. Catherine’s Cemetery v. 
Fidelity, Trust *‘Co., 154-S.:w._ 29, 1b2 
yin Oita 

N.M.—Ward vy. Buchanan, 160 P. 


356, 357, 22 N.M. 267 [cit Cyc]. 


Tenn.—Jackson v. Dobbs, 290 S.W. 
402, 404, 154 Tenn. 602. 


See Ames v. Howes, 93 Pp. 35, 13 
Idaho 756, 762 (omitting the word 
“some’’); Story Eq. Jur. [quot Cald- 
well v. Matthewson, 45 P. 614, 57 Kan. 
258, 262; Tenny v. Simpson, 15°P. 187, 
196, 37 Kan. 353; Lafferty v. Turley, 
3 Sneed (Tenn.) "157, 171; Kaphan v. 
oe (Tenn. Ch.App.) 58 S.W.°'909, 


[a] Similar definitions. (1) 
“Those which are created in express 
terms in the deed, writing or will.” 
Bouvier L. D. [quot Cone v. Dunham, 
20 A; 311, 59 Conn. 145, 156, 8 L.B.A. 
647; Brown vy. Cherry, 56 Barb. (N. 
Y.) 635, 640, 38 How.Pr. 352]. To 
same effect Russell v. Peyton, 4 Ill. 
App. 473, 478. (2) “An express trust, 
as distinguished from one that is 
merely implied by law, is a trust cre- 
ated by the direct and positive act of 
a party, manifested by some instru- 
ment of writing, whether by deed, 
will or otherwise.” McCarthy v. Mc- 
Carthy, 74 Ala. 546, 552. 


[b] Other definitions.—(1) “Those 
created by the express words of the 
grantor or Seitior, pointing out the 
property, persons, and purposes of the 
trust, are termed ‘express trusts.’ ’”’ 


¥or later cases, developments and changes in the law See Annotations, same title and section number, 


§§ 10-12] 


evincing an intention to ereate a trust.4° 
trusts are also sometimes called “direct,’*1 “de- 
elared,”*? or “conventional” trusts.*? 


{§ 11] C. Implied Express Trusts or Incomplete- 
The term “implied trust” is 
sometimes used to designate a form of express trusts 
arising from the construction of the language used 
In this sense implied trusts are de- 
fined as trusts that the courts imply from the words 
of an instrument, where no express trust.is declared, 
but such words are used that the court infers or 
implies that it was the purpose or intention of the 


ly Expressed Trusts.*4 


by the trustor.*® 


Kaphan v. Toney, (Tenn.Ch.App.) 58 
S.Ww. 909, 912. (2) “Those trusts 
which arise out of direct or positive 
declarations of trust.’’ Dixon v. Dix- 
on, 124 A. 198, 199, 123 Me. 470. (3) 
“Valid express trusts are such, and 
such only, as are created by the ex- 
press terms of a written instrument.” 
Tenny v. Simpson, 15 P. 187, 196, 37 
Kan. 353. (4) “Those created by the 
intentional act of some party having 
dominion over the property, done with 
a view to the creation of a trust.” 
Pomeroy Eq. Jur. [quot Heil v. Heil, 
84 S.W. 45, 184 Mo. 665, 675]. (5) 
Such as are created by the deliber- 
ate or intentional act of the settlor. 
Howard v. Foskett, 189 P. 396, 398, 96 
Or. 446. (6) ‘One which is created 
by the direct or express words of a 
grantor or settlor, or by the intention- 
al act of the party having dominion 
over the property done with a view 
to the creation of a trust.” Sanford 
v. Van Pelt, 282 S.W. 1022, 1031, 314 
Morlior At" trust. oy gener- 
ally created by an instrument that 
points out directly and expressly the 
property, persons, and purposes of the 
trust.’” Olcott v. Gabert, 23 S.W. 985, 
987, 86 Tex. 121 (cit 1 Perry Trusts), 
(8) “A trust created by the act of the 
parties.’”’ Lovett v. Taylor, 34 A. 896, 
54 N.J.Eq. 311, 318; Baldwin v. Camp- 
field) 3 N-J-biq. 891, 4925.09) “One 
which arises from the act of the par- 
ties.” Thomson v. Thomson, (Mo.) 
211 S.W. 52, 56. (10) “One raised and 
created by acts of the parties.” Ko- 
kusai Kisen Kabushiki Kaisha v. Ar- 
gos Mercantile Corporation, 280 F. 
700, 703 [cert den 42 S.Ct. 463, 258 
U.S. 630, 66 L.Ed. 801; Kokusai Ki- 
sen Kabushiki Kaisha v. Crotois, 42 
S.Ct. 463, 258 U.S. 630, 66 L.Hd. 801]. 


(11) “One which is declared in the 
instrument creating it.” Yokem v. 
Hicks, 93 Ill.App. 667, 671. (12) “One 


which defines and limits the uses and 
purposes to which certain property 
shall be devoted and defines the du- 
ties of the trustee as to its control, 
management and disposition.” Dex- 
ter v. Macdonald, 95 S.W. 359, 196 
Mo. 3873, 390; Heil v. Heil, 84 S.W. 
45, 184 Mo. 665, 676. (13) “One de- 
fining and limiting the uses and pur- 
poses to which the certain property 
shall be devoted, and defines the du- 
ties of a trustee as to its control, 
disposition, and management. Boden 
v. Johnson,.47 S.W.(2d) 155, 158, 226 
Mo.App. 787. See Dowland v. Staley, 
201° JILApp. 6. 


[c] Creation by contract.—(1) 
“Those created by agreement of the 
parties.” Wilder v. Wilder, 75 S.E. 
654, 655, 138 Ga. 573. (2) ‘‘Those cre- 
ated and manifested by agreements 
of the parties.” Jackson vy. Jackson, 
(Ga.) 104 S.E. 236, 237. (3) “One cre- 
ated by contract of parties intention- 
ally and in writing.” Neppach v. Nor- 
val, 242 P. 605, 116 Or. 593, 604 [reh 
den 240 P. 883, 116 Or. 593]. (4) 
“Those trusts which are created by 
contract of the parties and intention- 
ally.” Farrell v. Nentzer, 174 P. 482, 
483, 102 Wash. 629. (3) “Those 


TRUSTS 


Xpress 


parties to create a trust.*® 
where precatory words in the document require 
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Such a trust may arise 


interpretation, but cannot arise where the express 


springing from agreement of the par- 
ties.” Keller v. Washington, 98 S.E. 
880, 883, 83 W.Va. 659; Hogg’s Ba. 
Prine. 738 [quot Newman v. New- 
mian;? 55) Sib 37%, 9379; GO W-Via. 371, 
7 L.R.A.N.S. 370]. (6) “One created 
in express words of agreement.” 
Martin v. Martin,’ (lowa) 94 N.W. 
493, 494. (7) As defined by the civil 
code of Georgia, § 3152, “express 
trusts are those created and mani- 
fested by agreement of the parties.” 
Eaton v. Barnes, 49 S.E. 593, 121 Ga. 
548, 549. (8) “Where a trust arises 
by an express contract or agreement 
between the parties it is an express 
trust.” In re Weir’s Estate, 236 P. 
285, 287, 134 Wash. 560. (9) ‘“‘“Express 
trusts are created by contracts and 
agreements, which directly and ex- 
pressly point out the persons, proper- 
ty, and purposes of the trust.” Wil- 
son v. Welles, 81 N.W. 549, 550, 79 
Minn. 53. (10) “Express trusts are 
created by contract of parties.” 
Learned v. Leach, 6 Colo. 432, 439. 
(11) “An express trust can only be 
created by agreement of the parties 
to the trust concerning it.” Palmer 
v. Oregon-Washington R. & Nav. Co., 
208 F. 666, 669. (12) ‘Where a trust 
arises by express contract or agree- 
ment between the parties it is an ex- 
press trust.’”’ In re Weir’s Estate, 236 
P. 285, 1834 Wash. 560. (13) A trust 
“created, and its terms and conditions 
fixed by the express agreement of the 
parties.’ Tynan v. Warren, 31 A. 596, 
597, o38) INES. Hq: 313: 

[d] “Any agreement in writing 
made by a person having the power 
of disposal over property, whereby 
such person agrees or directs that a 
particular parcel of property or a cer- 
tain fund shall be held or dealt with 
in a particular manner for the bene- 
fit of another, in a court of equity 
raises a trust in favor of such other 
person against the person making 
such agreement and any other per- 
son claiming under him, voluntarily 
or with notice.” Perry Trusts § 82 
[quot Christopher v. Davis, (Tex.) 
284 SW.) 258, 257). 

[e] “Express trusts in real estate 
are those created by direct and posi- 
tive acts of the parties, evidenced by 
some writing.” Blackwell v. Black- 
well, 129 PB. 1738, 174, 88 Kan. 495. 


[f] A trust which does not de- 
volve upon the trustees by operation 
of law, but is voluntarily assumed by 
them under deeds, is not implied or 
constructive trust, but like an express 
trust. Amory v. Trustees of Amherst 
College, 118 N.E. 933, 229 Mass. 374. 


40. Underhill Trusts [quot Cur- 
rence v. Ward, 27 S.B. 329, 43 W.Va. 
367, 369]; Stahl v. Stevenson, 171 P. 
1164, 1169, 102 Kan. 447, 844; Ward 
v. Buchanan, 160 P. 356, 357, 22 N.M. 
267 [cit Cye]} Tennant v. Tennant, 
27 S.H. 334, 43 W.Va. 547, 555. 


41. Bryant v. Mahan, 264 P. 811, 
130 Okl. 67; Olcott v. Gahert, 23 S.W. 
985, 987, 86 Tex. 121; Arnold v. Hall, 
129 P. 914, 72 Wash. 50, 51; Newman 
v. Newman, 55 S.B. 377, 379, 60 W.Va. 


terms are unambiguous.4* 


[§ 12] D. Implied Trusts. 
more frequently defined as those which, without be- 
ing expressed, are deducible from the nature of 
the transaction as matters of intent, or which are 
superinduced upon the transaction by operation of 
law as matters of equity, independently of the par- 
ticular intention of the parties.*® 
definitions disregard the element of intent and de- 


Implied trusts are 


However, some 


oA, OT SEREAUNE So) 370s Curbence sv. 
Ward, 27 S.E. 329, 43 W.Va. 367, 369. 
See Dowland v. Staley, 201 Ill.App. 6. 

fa] To distinguish from implied, 
presumed, or constructive trusts.— 
Express trusts are called also direct 
trusts, to distinguish them from 
trusts implied, presumed, or con- 
strued by law to arise out of parties’ 
transactions. Bryant v. Mahan, 264 
PB. 81%, 130 4OkI. 67k 

42. See Currence v. Ward, 27 S.E. 


329, 43 W.Va. 367, 369 [quot Under- 
hil Trustsil: 


43. See Keller vy. Kunkel, 46 Md. 
565, 569. 
44. Implied trusts as contradis- 


tinguished from express trusts see 
infra § 12. , 

45. Broadway Bldg. Co. v. Salafia, 
ye A. 527, 528, 47 R.I. 2638, 45 A.L.R. 


46. Perry Trusts [quot Risser v. 
Ayers, 137 N.B. 851, 853, 306 Ill. 293; 
Lehrling v. Lehrling, 115 P. 556, 84 


Kan. 766, -770;) .Bohon: ..0 Banrettis 
Tp eh he AD BARS iin REN Actin ces Tene be wesyiSl 
374; Burks v. Burks, 7 Baxt. (Tenn.) 


353, 355; Olcott v. Gabert, 23 S.W. 
985, 36 Texs 121, IW2 72 

.[a] Other definitions.—(1) “Those 
which the law implies from the lan- 
guage of the contract and the evi- 
dent intent and purpose of the par- 


ties.”” Wilson v. Welles, 81 N.W. 549, 
550, 79 Minn. 53. (2) “Implied trusts 
arise . by agreement [between 


the parties] but when the words used 
in the agreement leave it to implica- 
tion, rather than express specifica- 
tion as to the trust intended.” Ste- 
vens v. Fitzpatrick, 118 S.W. 51, 55, 
218 Mo. 708. See Dowland v. Staley, 
201 Ill.App. 6. 


{b] It must be inferred from all 
the circumstances of the transaction 
that the parties intended to create 


a. trusts “Clarke vez iClark, 114 p Ap i282" 
139 Md. 38. 
47. Broadway Bldg. Co. v. Salafia, 


132 A. 527, 47 R.I. 268, 45 A.L.R. 847. 


48. Bouvier L. D. [quot Cone v. 
Dunham, 20 A. 311, 59 Conn. 145, 156, 8 
L.R.A. 647; Brown v. Cherry, 56 Barb. 
(N.Y: ))) (635,, (6408 38 -How. Praw 362i 
Stahl v. Stevenson, 171 P. 1164, 1169, 
102 Kan. 447, 844 [quot Cyc]. 


[a] Similar definitions.—(1) Those 
which are deducible from the nature 
of the transaction, as a matter of 
clear intention, though not found in 
the words of the parties, or which 
are superinduced upon the transac- 
tion by operation of law, as matter 
of equity, independent of the partic- 
ular intention of the parties. Jones 
v. Byrne, 149 F. 457, 463; Kaphan y. 
Toney, (Tenn.Ch.App.) 58 S.W. 909, 
913. To same effect see Spencer v. 


Johnson, 13 S.W.(2d) 585, 178 Ark. 


1200. (2) “One deducible- from the 
nature of the transaction as matter 
of intent, or which is superinduced 
upon the transaction by operation of 
law as matter of equity, independent 
of a particular intention.” Blackwell 
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fine these trusts to be such only as arise by opera- 
By some authorities the term “im- 
plied trusts” is used in a sense exclusive of result- 
ing and constructive trusts’? to designate a form 


tion of law.*® 


of express trusts.*! 


Express trusts distinguished. Express and implied 
trusts differ chiefly in that express trusts are ere- 
ated by the acts of the parties,°? while implied trusts 
are raised by operation of law,°* either to carry out 
a presumed intention of the parties or to satisfy 
the demands of justice or protect against fraud.** 


v. Blackwell, 129 P. 173, 174, 88 Kan. 
495. (3) Those which are deducible 
from a transaction, as a matter of 
clear intention, but not found in the 
words of the parties, or which are 
superinduced upon the transaction by 
operation of law, as matter of equity, 
independent of the particular inten- 
tion of the parties.” United States 
Fidelity & Guaranty Co. v. Smith, 147 
S.W. 54, 103 Ark. 145. (4) “Those 
which, without being express, are de- 
ducible from the relation of the par- 
ties and the nature of the transaction 
as matters of intent, or which by op- 
eration of law are deduced from the 
transactions of the parties as a mat- 
ter of equity independent of the par- 
ticular intention of the parties.” Hol- 
Sapple v. Schrontz, 117 N.E. 547, 549, 
65 Ind.App. 390 [cit Cyc]. 


[b] Other definitions —(1) “Those 
which are deducible from the transac- 
tions of the parties where there is 
no express purpose to create a trust.” 
Caldwell v. Matthewson, 45 P. 614, 57 
Kan. 258, 262. See Blackwell v. Black- 
well, 129 P. 178, 174, 88 Kan. 495 
(omitting all after word “parties’’). 
Cy eTAStLUSE. 35. is implied when 
deducigle from the transaction as a 
matter of intent, or when the law at- 
taches to such transaction the inci- 
dents of a trust.” Jones v. Wads- 
worth, 11 Phila. (Pa.) 227, 229. (3) 
“Such as are inferred by law from the 
nature of the transaction or the con- 
duct of the parties.” Wilder v. Wild- 
er, 75 S.E. 654, 655, 138 Ga. 573. (4) 
“A trust is implied when de- 
ducible from the transaction as a 
matter of intent.” Plum Trees Lime 
Co. v. Keeler, 101 A. 509, 92 Conn. 1, 
10. (5) “Those which are raised by 
‘legal implication from the facts and 
circumstances of the case to effect 
the presumed intention of the par- 
ties or to satisfy demands of justice 
or to protect against fraud.” Springer 
v. Springer, 125 A. 162, 144 Md. 465, 
475 [cit Cyc]. (6) “Such as arise by 
implication or operation of law.” 
Tenny v. Simpson, 15 P. 187, 196, 37 
Kan. 353. (7) As defined by Ga. Civ. 
Code § 3152, “such as are inferred 
by law from the nature of the trans- 
action, or the conduct of the parties.” 
Jackson v. Jackson, (Ga.) 104 S.E. 
236, 237; Haton v. Barnes, 49 S.E. 598, 
> 121 Ga. 548, 549. 


{e] “Essential idea of an implied 
trust involves a certain antagonism 
between the cestui que trust and the 
trustee, even where the trust has not 
arisen out of fraud nor out of any 
transaction of a fraudulent or im- 
moral character.” 1 Beach Trusts 
and Trustees p 172; Arnold v. Hall, 
re P. 914, 72 Wash. 50, 44 L.R.A.N.S. 

{d] Trusts which arise by impli- 
cation of law are those which result 
from payment for property either in 
whole or in aliquot parts of the pur- 
chase money, where the title is taken 
in the name of some person other 
than the purchaser; or from fraudu- 
lent, conduct of the holder of the ti- 


—— 
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Synonyms. 


“Trusts by implication of law, 
“trusts by operation of law,”°® and “trusts arising 
or resulting by operation of law”®’ are all synony- 
mous with “implied trusts.” 
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[§ 13] E. Resulting Trusts.°* Although the term 


tle at the inception of the transaction. 
Hazleton v. Lewis, 166 N.E. 876, 877, 
267 Mass. 533... + 

fe] “An implied trust in land aris- 
es when the holder of the legal title 
to the land owes such a duty to an- 
other to use that particular land for 
the benefit of the other as a court of 
equity will enforce.” Robinson v. 
Strauther, (Miss.) 64 So. 724, 727. 


{f] Term embraces all trusts 
where a transaction of equitable cog- 
nizance is inseparably connected with 
the operation of the trust. Arnston 
v. First Nat. Bank, 167 N.W. 760, 763, 
39 N.D. 408, L.R.A.1918F 1038. 


49. Wier v. Union Trust Co., 154 
N.W. 357, 188 Mich. 452, 463. 

[a] Other definitions.—(1) ‘Such 
only as arise by operation of law as 
contradistinguished from such as 
arise by properly executed agree- 
ments of the parties.” Weir v. Union 
Trust Co.,©i54.N. W. 357, 8's) Mich. 
452, 463. (2) ‘“‘Trusts which, without 
such voluntary acts [deliberate and 
intentional acts of the settlor], arise 
out of the transactions of the parties 
by operation of law.” Howard v. 
Foskett, 189 P. 396, 398, 96 Or. 446. 
(3) “Trusts which arise by operation 
of law are denominated implied.” 
Broadway Bldg. Co. v. Salafia, 132 A. 
527, 47 R.I. 263, 45 ALR. 847. (4) 
“Such as arise by operation of law up- 
on certain acts of parties.” Learned 
v. Tritch, 6 Colo. 432, 439. (5) “Trusts 
enforced by equity, because morality, 
justice, conscience, and fair dealing 
demand that the relation be estab- 
lished24*= Dixon w., Dixon, 124*AS 198. 
199, 123 Me. 470. (6) “One which the 
facts and circumstances of the case 
force upon the notice of the court by 
the mandate of the law and compels 
its recognition.” 
Wis. 509, 526. 


50. See supra § 9. 
51, See supra § 11. 


52. Kan.—Stahl v. Stevenson, 171 
P. 1164, 1169, 102 Kan. 447 [quot Cyc]. 


Mo.—Heil v. Heil, 84 S.W. 45, 184 
Mo. 665, 675. 


N.J.—Lovett v. Taylor, 34 A. 896, 54 
N.J.Eq. 311, 318; Baldwin v. Camp- 
field, 8 NiJ.Eq. 891, 892. 


W.Va.—Currence y. Ward, 27 S.E. 
329, 43 W.Va. 367, 369. 


Eng.—Cook y. Fountain, 3 Swanst. 
585, 591, 36 Reprint 984. 


[a] Fundamental distinction be- 
tween express and implied trusts is, 
that the former, presumably, are cre- 
ated by the voluntary, or free and de- 
liberate act of the parties, that they 
are in accordance with equity and 
that by the terms of their creation 
they are permanent in their opera- 
tion; while in the latter, from the na- 
ture of the case, the element of per- 
manency is absent, and that of right- 
fulness, so far as relates to the in- 
tention of the responsible party, and 
of freedom of action as weli, may be 
altogether lacking. Beach Trusts and 


Orton v. Knab, 3° 


has been broadly defined as a trust which is raised 
or created by the act or construction of law,°® in 
its more restricted sense and contradistinguished | 
from constructive trusts®® a resulting trust has been 
defined to be one raised by implication of law and 
presumed always to have been contemplated by the 


Trustees vol 1 p 172 [quot Arnold 
v. Hall, 129 P. 914, 72 Wash. 50, 52, 
44 L.R.A.N.S. 349]. 

53. Cone v. Dunham, 20 A. 311, 59 
Conn. 145, 157, 8 L.R.A. 647; Stahl v. 
Stevenson, 171 P. 1164, 1169, 102 Kan. 
447 [quot Cyc}; Gorrell v. Alspaugh, 
27 S.E. 85, 120 N.C. 362, 366; Cook v. 
Fountain, 3 Swanst. 585, 591, 36 Re- 
print 984. 

[a] Broad distinction separates all 
express trusts ffom those which arise 
by operation of law. In the former 
class the trust relation is rightful and 
permanent. In the latter there is no 
such element of right and perma- 
nency. Even if the trust relation is 
not wholly wrongful, resulting from 
fraud or other unconscientious act, 
still a certain antagonism between the 
cestui que trust and the trustee is 
involved in the very existence of the 
trust. Pomeroy Eq. Jur. [quot Butts 
v. Cooper, 44 So. 616, 152 Ala. 375, 
383]. 


54. Conn.—Cone vy. Dunham, 20 A. 
311, 59 Conn. 145,.157,-8 1. RUA. 647. 


Kan.—Stahl v. Stevenson, 171 P. 
1164, 1169, 102 Kan. 447 [quot Cyc]. 


Nev.—Boskowitz v. Davis, 12 Nev. 
446, 458. 


N.C.—Gorrell v. Alspaugh, 27 S.E. 
85, 120 N.C. 362, 366. 

W.Va.—Keller v. Washington, 
S.E. 880, 883, 88 W.Va. 659. 


[a] Both constructive and result- 
ing trusts must necessarily be found- 
ed on some equity in favor of cestui 
que trust against holder of legal title. 
Abilene State Bank v. Donnelly, (Tex. 
Civ.App.) 277 S.W. 447. 


55. Arntson v. First Nat. Bank, 
167 N.W. 760, 763, 89.N.D. 408, L.R.A. 
1918F 10388. 


56. Arntson v. 
LGN RW GO Osnuose 
1918F 10388. 

57. Arntson v. 
167 N.W. 760, 768, 
1918F 1038. 


_ 58. Resulting trusts generally see 
infra §§ 139-214. 


Constructive trust distinguished 
see infra § 14 text and notes 80-87. 


59. Lovett v. Taylor, 34 A. 896, 54 
N.J.Hq. 311, 318; Baldwin v. Camp- 
field; 8 N.J.Eq. 891, 892. 


[a] Other definitions.—(1) <“Re- 
sulting trusts are such as:arise by 
operation of law upon certain acts 
of parties.’”’ Learned v. Tritch, 6 
Colo. 432, 439. (2) “One arising from 
the facts.” Allen v. Allen; (Tex.Civ. 
App.) 105 S.W. 58, 54 [rev on other 
grounds 107 S.W. 528, 101 Tex. 362). 
(3) “Those which do not arise out of 
a contract between the parties pro- 
viding for the trust, but arise by 
operation of law.” In re Weir’s Es- 
tate, 236 P. 285, 287, 134 Wash. 560. 


Implied trust see supra § 12. 
60. See infra § 14. 
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First Nat. Bank, 
39 N.D. 408, L.R.A. 


First Nat. Bank, © 
39 N.D. 408, L.R.A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 13-14] 


parties, the intention as to which is to be found in 
the nature of their transaction, but not expressed 
in the deed or instrument of conveyanee.®! 
trusts are also called “presumptive” trusts,°° and are 
frequently defined in terms of or in connection with 
the character of the transaction out of which they 
most frequently arise, namely, where one person pays 
the consideration for a purchase and the title is 
taken in the name of another,®*® although they may 
result: from other kinds of transactions.°* 


6l. May v. May, 170 S.W. 537, 540, 
161 Ky. 114; Wright v. Yates, 130 S. 
W. 1111, 140 Ky. 283, 287. 


fa] Other definitions.—(1) “One 
which arises when the legal estate in 
property is disposed of, conveyed or 
transferred, but the intent appears, 
or is inferred from the terms of the 
disposition or from the accompany- 
ing facts and circumstances, that the 
beneficial interest is not to go or be 
enjoyed with the legal title.’ Sor- 
rels v. McNally, 105 So. 106, 109, 89 
Hias 457s Rollow — vee Lay lor. 231 SPs 
224, 104 Okl. 275. (2) . “Generally 
speaking a resulting trust is one 
which the law implies to meet the 
requirement of justice that a legal 
status be given to what is the clear 
intention of the parties.’’ Norton v. 
Norton, 43 S.W.(2d) 1024, 1031; Fer- 
guson v. Robinson, 167 Siw. £47, 452, 
Os NMOS do. 3.) aN trust raised by 
implication or construction of law, 
and presumed to exist from the sup- 
posed intention of the parties and the 
nature of the transaction.” Bouvier 
L. D. [quot Fagan v. Troutman, 138 P. 
442, 446, 25 Colo.App. 251 (rev 135 
PRP. 122, 24 Colo.App. 473)]. (4) 
“Those which are implied or presum- 
ed from the supposed intention of the 
parties and the nature of the transac- 
tion.” Bouvier L. D. [quot Bunel v. 
Nester, 101 S.W. 69, 77, 203 Mo. 429]. 
(5) “Those trusts which are deduci- 
ble from the nature of the transac- 
tion, although not expressed by the 
words of the parties.” Maas v. Sis- 
ters of Mercy of Vicksburg, 99 So. 468, 
471; 135) MaSs.45055. (6) “Trusts ‘that 
the courts presume to arise out of the 
transactions of parties.” Botkin v. 


Pyle, (Colo.) 14 P.(2d) 187, 191; Abi- 
lene State Bank yv. Donnelly, (Tex. 
Civ.App.) 277 S.W. 447, 448. C7) 


“Those which are said to result by 
operation or presumption of law from 
certain acts or relations of parties 
from which an intention to create a 
trust is supposed “to exist’... |. 
are called resulting or presumptive 
trusts.” Dunn v. Zwilling, 62 N.W 
746, 747, 94 Iowa 233. (8) “Trusts 
which attach to a legal estate ac- 
quired by consent of the parties, not 
in violation of any fiduciary duty or 
trust relation, for the common benefit 
of both trustee and cestui que trust. 
This trust arises out of, and is de- 
clared in favor of, the intent of the 
parties creating it.” Hanson v. Han- 
son, 111 N.W. 368, 871, 78 Neb. 584. 
(9) “Such as result from the transfer 
of property by intendment or appli- 
cation of law.” Wilcox y. Jackson, 
AP 9665 913... Colo, O21. 


{b] Definition including inference 
from terms of disposition.—Result- 
ing trusts are “such as arise when 
the legal estate is disposed of or ac- 
quired, not fraudulently or in the 
violation of any fiduciary duty, but 
the intent and theory of equity ap- 
pears or is inferred or assumed from 
the terms of the disposition, or from 
the accompanying facts and circum- 
stances, that the beneficial interest 
is,not to go with the. legal title.” 
Pomeroy [quot Sanders y. Steele, 26 
So, 882, 885, 124 Ala. 415]. Trusts im- 
plied from instrument generally see 
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Such 


supra § 11. 


[ce] Intent of beneficiary not re- 
garded.—A resulting trust arises 
Where, regardless of any intent of 


beneficiary, the law preSumes a trust 
from the condition of facts existing. 
McCoy v. McCoy, 121 P. 176, 30 Okl1. 
879, Ann.Cas.19138C 146. 


[dad] Express trust distinguished. 
—(1) To create an express trust in 
lands conveyed by deed in favor of 
one not a party to the deed, there 
must be an agreement existing at the 
time the title is acquired that it shall 
be held for his benefit. Guest v. Guest, 
(Tex.Civ.App.) 208 S.W. 547.. (2) By 
statute (Comp. St. [1921] art 4 c 77) 
in Oklahoma the equity rule that “ex- 
press trusts are generally created by 
instruments that point out directly 
and expressly the property, persons, 
and purpose of the trust; hence they 
are called direct or express trusts in 
contradistinction from those trusts 
that are implied, presumed, or con- 
strued by law to arise out of the 
transactions of parties” is enacted in- 
to law. Bryant v. Mahan, 264 P. 811, 
Slay, Ls0 VOL 61: 


Constructive trusts distinguished 
see infra § 14 text and notes 80-87. 


62. Perry Trusts [quot Stevens v. 
Fitzpatrick, 118 S:W. 51, 218 Mo. 708, 
723]; Williams v. Williams, 78 N.W. 


792, 108 Iowa 91, 95; Dunn v. Zwil- 
ling, 62 N.W. 746, 747, 94 Iowa 233; 


Bunel v. Nester, 101 S.W. 69, 77, 203 
Mo. 429; Abilene State Bank v. Don- 
nelly, (Tex.Civ.App.) 277 S.W. 447, 


448; Cook v. Fountain, 3 Swanst. 586, 
591, 36 Reprint 984, 987. 


63. See cases infra this note. 


[a] Definitions of such character. 
—(1) “Trusts that the courts presume 
to arise out of the transactions of the 
parties; as, if one man pays the pur- 
chase money for an estate, and the 
deed is taken in the name of another, 
courts presume that a trust is intend- 
ed for the person who pays the mon- 
ey.” Perry Trusts [quot Hodgson v. 
Fowler, 43 P. 462, 4638, 7 Colo.App. 
378 (rev 50 P. 1034, 24 Colo. 278); 
Burks v. Burks, 7 Baxt. (Tenn.) 353, 
356; O’Connor v. Vineyard, 44 S.W. 
485, 91 Tex. 488, 496; Olcott v. Ga- 
bert, 28—-SiW... 985) 86 Tex. 121,127; 
Gottstein v. Wist, 61 P. 715, 22 Wash. 
bSiLs" O90]. (2) That which arises 
where one person buys an estate and 
pays the purchase money, but takes 
the deed in the name of another per- 
son, when a trust results by construc- 
tion in favor of the person who pays 
the money. BHuler v. Schroeder, 76 A. 
164; 165, 112 Md. 155; Keller v. Kun- 
kel, 46 Md. 565. (3) “Where land is 
purchased in the name of one person 
and the money paid by another 
or where a conveyance has been ob- 
tained by fraud.” Watson v. Watson, 
47 A,.1096, 1100, 198 Pa. 234. (4) 
“When one person becomes invested 
with the title to real property under 
circumstances which in equity obli- 
gate him to hold the title and to exer- 
cise his ownership for the benefit of 
another, a trust arises in favor of the 
latter person commensurate with his 
interest in the subject-matter. Such 
trusts are known as ‘implied or re- 


[§ 14] F. Constructive Trusts.°° 
“constructive trust” has been broadly defined as a 
trust raised by construction of law, or arising by 
operation of law, as distinguished from an express 
trust,°° in a more restricted sense and contradistin- 
uished from a resulting trust®’ it has been various- 
ly defined as a trust not created by any words, el- 
ther expressly or impliedly evineing a direct inten- 
tion to create a trust, but by the construction, of 
equity in order to satisfy the demands of justice ;°* 
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While the term 


sulting trust.’” Western Union Tel. 
Co. v. Shepard, 62 N.E. 154, 157, 169 
Nis 70: (5) “One arising on the 
naked fact that one furnishes the 
consideration, while the title is taken 
to another, a stranger, without an 
agreement as to the use or trust.” 
Smith v. Smith, (Ky.) 121-S.W. 1002, 
1004. (6) “A purchase by one in the 
name of another.” Edwards v. Ed- 
Wartds,93 9 Pare O9e on ph aluas int ASy 
(7) “A trust which arises by operation 
of law, where the consideration is paid 
by one party and the title is convey- 
ed to another.” Butts v. Cooper, 44 
So. 616, 152 Ala. 375, 384. Similarly 
expressed see Champlin v. Champlin, 
26 N.E. 526,°527, 136 Ill. 309; Smith 
v. Smith, (Ky.) 121 S.W. 11002, 1004; 
Malin v. Malin, 1 Wend. (N.Y.) 625, 
649; Holohan v. McCarthy, 281° P. 
AES Lies leet 3 Ol @iranon is 


[b] It is creature of equity, based 
on presumption that he who furnishes 
the consideration for the purchase of 
lands intends the De Re for his 
own benefit. Miles v. Rhodes, 131 So. 
633, 222 Ala. 208. 


64 See infra § 139 


65. Constructive trusts generally 
see infra §§ 215-238 


66. Black L. D. [quot Robinson v. 
Strauther, (Miss.) 64 So. 724, 726]; 
Lefkowitz v. Silver, 109 S.E. 56, 182 
NIC. 339) 348- 


[a] Similar definitions.—(1) “One 
raised by operation of law, and dis- 
tinguished from one created by the 
express words of some written in- 
strument.” Cutting v. Cutting, 86 
N.Y. 522, 535 [mod 20 Hun 360]. (2) 
“One implied by operation of law.” 
McMonagle v. McGlinn, 85 F. 88, 91. 
(3) “One created by operation of law. 
There is not any question of contract 
involved.” WHisenberg v.. Goldsmith, 
113 PP, 1127,.1231, 42 ‘Mont. 563- = 1G) 
“Those which do not arise out of a 
contract between the parties provid- 
ing for the trust, but arise by opera- 
tion of law.” In re Weir’s Hstate, 236 
P. 285, 287, 134 Wash. 560. 


67. See supra § 13. 


68. Underhill Trusts [quot Cur- 
rence v. Ward, 27 S.H. 329, 43 W.Va. 
367, 369]; Lefkowitz v. Silver, 109 
oa 56, L82INaC. 839,) 348) 2 AnueR: 


[a] Similar definitions.—(1) “One 
not created by any words, either ex- 
pressly or impliedly evincing a direct 
intention to create a trust, but only 
by the construction and operation of 
equity in order to satisfy the demands 
of justice.” Hogg Hq. Princ. Lauwot 
Newman v. Newman, 55 S.B. 377, 
379, 60 W.Va. 371, 7 L.RAGN-S. 370]: 
(2) “A constructive trust, apart from 
resulting trusts, may be defined as 
one which is not expressed in any in- 
strument, but is imposed upon a per- 
son by a court of equity upon the 
ground of public policy #s7 .. > so-as 
to prevent him from holding for his 
own benefit, an advantage which he 
has gained by reason of some fiduci- 
ary relation subsisting between him 
and others, and for whose benefit it 
is his duty to act.” Godefroi Trusts 
{quot Taylor v. Davis, 41 Ont.L. 403, 
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one not arising by agreement or intention, but by 
operation of law;°® or one that arises when a per- 
son clothed with some fiduciary character, by fraud 
or otherwise gains some advantage to himself.7° By 
some of the authorities constructive trusts are de- 


414]. 

{b] Other definitions.—(1) ‘Such 
as are raised independently of any 
such intention [to create a trust] and 
which are forced on the conscience 
of the trustee by equitable construc- 
tion and the operation of law.’’ Béu- 
vier L. Bb. [quot Bunel v. Nester, 101 
S.W. 64a, 77, 203 Mo. 429]. (2) “Where 
a trust is raised by equity in behaif 
of one who has been imposed upon 
by another, it is enforced to work out 
justice and ir spite of the intention 
of one of the parties. A trust of this 
character must necessarily involve 
some element of fraud, actual or con- 
structive, perpetuated by or arising 
out of the conduct of the party charg- 
ed with the trust. Such a trust, 
though frequently called a resulting 
trust, is more strictly a constructive 
trust.” May v. May, 170 S.W. 537, 
540, 161 Ky. 114. To same effect see 
Wright v. Yates, 130. S.W. 1111, 1112, 
140 Ky. 283. 


[c] Constructive trusts arise: (1) 
Purely by construction of equity in- 
dependently of any actual or presum- 
ed intention of the parties to create 
a trust and are generally thrust on 
the trustee for the purpose of work- 
ing out the remedy. Quinn v. Phipps, 
113 So. 419, 93 Fla. 805, 813, 54 A.L.R. 
1173. (2) “When the legal title to 
property is obtained by a person in 
violation, express or implied, of some 
duty owed to the one who is equitably 
entitled, and when the property thus 
obtained is held in hostility to his 
beneficial rights of ownership.”? Pom- 
eroy Eq. Jur. [quot Haskell v. Patter- 
son, 262 S.W. 1002, 1008, 165 Ark. 65, 
85; Hisenberg v. Goldsmith, 113 P. 
1127, 1131, 42 Mont. 563]. (3) ‘““‘Where 
there is no express or implied, writ- 
ten or verbal, declaration of the 
trust,” and when one party occupying 
a Acduciary position, or having placed 
nimself in such a position in relation 
to another that good faith requires 
him tu act for the other, and not for 
himself, fraudulently acquires title to 
the property in himself in place of 
the cestui que trust. Butts v. Coop- 
er, 44 So. 616, 619, 152 Ala, 375. 


[ad] Constructive trusts are raised 
by equity: (1) “For the purpose of 
working out right and justice, where 
there was no intention of the party 
to create such a relation, and often 
contrary to the intention of the one 
holding the legal title.’”” Pomeroy Eq. 
Jur. [quot Teich v. San Jose Safe 
Deposit Bank of Savings, 97 P. 167, 
169, 8 Cal.App. 397; Holliday v. Per- 
ry, 78 N.E. 877, 879, 38 Ind.App. 588; 


Testerman v. Burt, 289 P. 315, 327, | 


143 Okl. 220; Cassiday v. Hornor, 208 
PR. 775, 86 Okl. 220, 225; Springer v. 
Young, 12 P. 400, 402, 14 Or. 280]; 
Cassidy v. Gould, 208 P. 780, 86. Okl. 
217, 219. See Nester v. Gross, 69 N.W. 
39, 41, 66 Minn. 371 (omitting all after 
“jJustice’’). (2) “To effect the ends 
of justice and to frustrate a possibly 
fraudulent intention of the parties 
whom equity makes trustees against 
their will.” Hawley & M. Real Prop. 
{quot Robinson vy. Strauther, (Miss.) 
64 So. 724, 726]. 

{e] “Constructive trusts” include 
all those instances in which a trust is 
raised by the doctrine of equity for 


TRUSTS 


trusts.7? 


the purpose of working out justice in 
the most efficient manner, where there 
is no intention of the parties to create 
a relation, and in most cases contrary 
to the intention of the one holding the 
legal title, and where there is no ex- 
press or implied, written or verbal, 
declaration of the trust. ~ Pomeroy 
Kq. Jur. [quot Sandford v. Hamner, 
22 So. 117, 119, 115 Ala, 406; Orth 
v. Orth, 42 N.E. 277, 282, 145 Ind. 184, 
57 Am.S.R. 185, 32 L.R.A. 298; Hisen- 
berg v. Goldsmith, 113 P. 1127, 1131, 
42 Mont. 563]. See Stubbins’ Adm’r 
v. Briggs, 68 S.W. 392, 393, 24 Ky.L. 
230; Graham v. King, 24 S.W. 430, 
431, 96 Ky. 339; McVity v. Stanton, 
30 N.Y.S. 934, 935, 10 Misc. 105 (which 
eases quote the above definition but 
omit all after words “legal title’). 


62. Hisinger Mill & Lumber Co. v. 
Dillon, 150 A. 267, 270, 159 Md. 185. 


[a] Similar definitions.—(1) ‘‘Those 
which arise purely by construction of 
equity, and wholly independent of 
any actual or presumed intention of 
the parties.” Stoehr v. Miller, 296 F. 
414, 426. To same effect see Lipsitz 
v. First Nat. Bank, (Tex.Commn.App.) 
293 S.W. 563, 567 [aff (Civ.App.) 288 
S.W. 609, and mod 296 S.W. 490]. (2) 
“Those which exist by construction of 
law alone, without any actual or sup- 
posed intention that a trust should 
bo created, but merely to assert the 
rights of parties or baffle fraud.” 
Dunn v. Zwilling, 62 N.W. 746, 747, 
94 Iowa 2338. (3) “A constructive 
trust B arises entirely by op- 
eration of law without reference to 
any actual or supposed intention of 
creating a trust, and often directly 
contrary to such intention.” Lefko- 
witz v. Silver, 109 S.E. 56, 182 N.C. 339, 
347, 23 A.L.R. 1491 [cit Cyc]. (4), “A 
constructive trust arises by operation 
of law from the act of the parties cou- 
pled with the transactions had.” 
Broder v. Conklin, 53 P. 699, 700, 121 
Cal. 282. 


70. Perry Trusts [quot Stahl v. 
Stahl, 73 N.E. 319, 320, 214 Ill. 131, 68 
IRA. 617, 105) Am:.S:R. 1012) Ann. 


Cas. 774; Preston v. Beall, 19 S.W. 
Set, L4. Kyl. 612" Robinson, ve 
Strauther, .(Miss.) 64 So. 724, 726; 


Burks v. Burks, 7 Baxt. (Tenn.) 353, 
856; Kaphan v. Toney, (Tenn.Ch. 
App.) 58 S.W. 909, 913; Olcott v. Ga- 
bert, 23 S.W. 985,°86 Tex. 121, 127]; 
Kern v. Beatty, 107 N.E. 794, 796, 267 
Ul. 127; Lefkowitz v. Silver, 109 S.E. 
56, 182 N.C. 339, 348 [eit Cyc]. See 
Botkin v. Pyle, (Colo.) 14 P.(2d) 187, 
191 (giving the same definition but 
omitting “by fraud or otherwise’). 


[a] Other definitions.—(1) ‘Such 
as are raised by equity in respect to 
property which has been acquired by 
fraud, or where, though acquired orig- 
inally without fraud, it is against 
equity that it should be retained by 
him who holds the legal title.” 
Washburn Real Prop. [quot Lewis v. 
Lindley, 48 P. 765, 19 Mont. 422, 439; 
Arntson v. First National Bank, 167 
N.W. 760, 764, 39 N.D. 408, L.R.A. 
1918F 1038]; Walker v. Bruce, 97 P. 
250, 44 Colo. 109, 117; Lefkowitz v. Sil- 
ver, 109 S.H. 56, 182 N.C. 339, 348 [cit 
Cyc]. To same éffect see Botkin v. 
Ryle Colo.) il 4 PS C20.) ed sana le 
Quinn v. Phipps, 113 So. 419, 93 Fla. 
805, 813, 54 A.L.R. 1173; Springer v. 
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fined to be trusts that arise from some equitable 
principle independent of the existence of fraud;"’ 
however, by the classification followed by most 
authorities these trusts are denominated resulting 
Constructive trusts are also called trusts’ 


Springer, 125 A. 162, 168, 144 Md. 465; 
Testerman v. Burt, 289 P. 315, 143 
Okl. 220; Rollow v. Taylor, 231 P: 224, 
104. Okl. 275..-(2), “trusts, whieh 
arise from fraud, actual or construc- 
tive.” Brison v. Brison, 17 P. 689, 
75. Cal, 525, 52%, 7 Am-S-R. 189." s¢3) 
“Trusts which arise as a result of 
frauds committed by one party upon 
another.” Cunningham v. Pettigrew, 
169 F. 335, 340, 94 C.C.A. 457. (4) 
“One imposed by a court of equity 
for the purpose of enforcing an equi- 
table right as against the fraudulent 
intent of the trustee ex maleficio.” 
Hanson vy. Hanson, 111 N.W. 368, 372, 
78 Neb. 584. 


[b] Constructive trust arises: (1) 
When the legal title to money or prop- 
erty is obtained by a person in vio- 
lation express or implied of some 
duty Owing to him who is equitably 
entitled thereto. Markworth v. State 
Sav. Bank of Woden, (Iowa) 237 N. 
W. 471, 474; Hermann v. Hermann, 
188 N.W. 806, 193 Iowa 1201, 1203. 
(2) “Where the purchase is made and 
the title acquired secretly and in vio- 
lation of some duty to cestui que 
trust.” Holohan v. McCarthy, 281 P. 
178, 181, 180 Or. 577. (3) ““Where one 
clothed with some fiduciary or like 
character by fraud or otherwise gains 
some advantage to himself which the 
law will not permit him to retain, but 
decrees that he hold it in trust for the 
one whom he has defrauded.” Parkes 
Vv. Burkhart,. 172152 S08 90a On 
Wash. 659 [mod on reh 178 P. 830, 105 
Wash. 586]. (4) ‘Regardless of in- 
tention, whenever by fraud or breach 
of fiduciary duty one accepts prop- 
erty of another to make purchase in 
own name.” Borton v. Joslin, 263 P. 
P. 1033, 88 Cal.App. 515. 


{c] With reference to real prop- 
erty.—(1) A constructive trust in 
land is an estate therein, having its 
inception contemporaneously with the 
acts upon which it is predicated. 
Shearer v. Barnes, 136 N.W. 861, 118 
Minn. 179. (2) “The trust which is 
defined as a constructive trust flows 
from the fraud and deceit of the gran- 
tee in accepting the grant in his own 
name and refusing to reconvey as he 
promised to do.” Eesley v. Basley, 
245) (P.) Sel 882 Ler Okie 


{d] Fundamental basis of con- 
structive trusts is that the property 
of the complaining party is, either in 
the. possession of one in whose cus- 
tody it would be unconscionable to 
permit it to remain, or that property 
of the complaining party has been 
wrongfully misapplied or converted 
to the use of him whose duty with re- 
spect thereto was violated. Zimmern 
v. People’s Bank of Mobile, 81 So. 811, 
203 Ala. 21. 


Basis and elements of constructive 
trusts generally see infra § 215. 


71. Perry Trusts [quot Safford v. 
Barber, 70 A. 371, 375, 74 Neg. 3521: 


[a] As where an estate has been 
purchased and the consideration mon- 
ey paid, ‘but the deed is not taken, 
equity will raise a trust by construc- 
fate ae ue Wears ta Perry Trusts 

quot Safford v. Barber, 70 A. 
74 N.J.Eq. 352]. : Be ae 


72. See supra § 13. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ex maleficio,‘® trusts -ex delicto,74 trusts in in- 


vitum,*® or involuntary trusts.7° 


Trust ex maleficio. 
misdoing or tort.?? 


ly distinguishable.*° 


73. Alaska.—Hellenthal v. 
5 Alaska 362, 365. 

Ark.—Stacy v. Stacy, 300 S.W. 437, 
441; Humphreys v. Butler, 11 S.W. 
479, 51 Ark. 351. 

Colo.—Brown’s Estate v. Stair, 136 
P. 1008, 25 Colo.App. 140. 


Sloane, 


Iowa.—Markworth vy. State Sav. 
Bank of Woden, 237 S.W. 471. 
Md.—Clark v. Clark, 114 A. 722, 725; 


139 Md. 38. 

Mich.—Weir v. Union Trust Co., 154 
N.W. 357, 360, 188 Mich. 452 [quot 
Cyc]. 

N.J.—Powell v. Yearance, 67 A. 
iB) N.S ods LAT. 

N.Y.—Wood v. Rabe, 96 N.Y. 414, 
48 Am.R. 640 [rev 49 N.Y.Super. 535]. 

N.C. ; 
56, 152 N.C. 339, 347, 23 A.L.R. 1491. 

Or.—Springer v. Young, 12 P. 400, 
402, 14 Or. 280. 

Pa.—Hogg vy. Wilkins, 1 Grant 67, 

0. 


892, 


Tex.—Keuhn vy. Keuhn, (Civ.App.) 
232 S.W. 918, 925 [aff (Commn.App.) 
242 S.W. 719, and quot Cyc]. 

Wash.—Parkes v. Burkhart, 172 P. 
908, 910, 101 Wash. 659 [mod reh 178 
P. 830, 105 Wash. 586]. 

74. Ark.—Humphreys v. Butler, i1 
S.W. 479, 51 Ark. 351, 354. 


Colo.—Brown’s Estate v. Stair, 136 
P..1003, 25 Colo.App. 140. 

Iowa.—Markworth v. State Sav. 
Bank of Woden, 237 S.W. 471. 

Mich.—Weir v. Union Trust Co., 154 
N.W. 357, 360, 188 Mich. 452 [quot 
Cyc]. 

N.C.—Lefkowitz v. Silver, 109 S.E. 


56) 182 NC.) 339, 347, 23 ALR, 1491. 
Tex.—Kuehn v. Kuehn, (Civ.App.) 


232 S.W. 918, 925 [aff (Commn.App.) 
242 S.W. 719] (quot Cyc). 


75, In re Smith, Thorndyke & 
Brown Co., 159 F. 268, 269; Fowler v. 
Fowler, 88 So. 648, 205 Ala. 514; San- 
ford tve.tamner, £22 *Soedlly 119) 15 
Ala. 406; Scribner v. Meade, 85 P. 
477, 479, 10 Ariz. 1438. 


[a] “This phrase furnishes a cri- 
terion generally accurate and suffi- 
cient for determining what trusts are 
truly constructive.” Sanford  v. 
Hamner, 22 So. 117, 119, 115 Ala. 406; 
Scribner v. Meade, 85 P. 477, 479, 10 


Ariz. 148; Haskell v. Patterson, 262 
S.W. 1002, 165 Ark. 65, 85. 
76. Weir v. Union Trust Co., 154 


N.W. 357, 360, 188 Mich. 452 [quot 
Cyc]; Farmers’, etc., Bank v. Kimball 
Milling Co., 47 N.W. 402, 1 S.D. 388, 
36-Am.S.R. 739; Kuehn v. Kuehn, 
(Tex.Civ.App.) 232 S.W. 918, 925 [aff 
Se, 242 S.W. 719, and quot 
Cyc]. 


[65 C. J.—15] 


One growing out of fraud, 
These trusts are somctimes 
termed ex delicto’’ or trusts in invitum.?® 


Resulting trust distinguished. Resulting and con- 
structive trusts, while frequently confused, are elear- 
In the ease of a resulting trust 
there is always the element, although it is an im- 
plied one, of an intention to create a trust,§! by rea- 
son of which, although it is by no means an express 
trust, it approaches more nearly thereto.®? 
tive trusts on the other hand have none of the ele- 
ments of an express trust,°* but arise entirely by 
operation of law without reference to any actual 
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or supposed intention of creating a trust, and often 


directly contrary to such intention,®* for the pur- 


fraud.®® 


Construe- 


terms 


77. Lefkowitz v. 
56) 182 NCH 339) 347-23 AsRiLeon. 


[a] Other Ree inate cay “One 
where, by reason of some fraud on the 
part of the party obtaining title to the 
land, the law implies a trust relation.” 
Nichols v. Capen, 139 P. 868, 869, 79 
Wash. 120. (2) A Species of con- 
structive trust arising out of some 
fraud, misconduct, or breach of faith 
on part of the persons to be charged 
as trustee, which renders it an equi- 
table necessity that a trust should be 
implied. Yarborough v. Tolbert, 
(Tex.Civ.App.) 282 S.W. 302, 304. (3) 
“A trust ex maleficio arises on ac- 
count of the fraud or misconduct of 
the trustee in taking title, or by vir- 
tue of some illegal act upon his part.” 
Rogers v. Richards, 74 P. 255, 256, 67 
Kan. 706. 

[b] Distinguished from other 
trusts.—‘“‘Trusts [ex maleficio] differ 
from other trusts in that they are not 
within the intention or contemplation 
of the parties at the time the contract 
is made.” Chadwick v. Arnold, 95 P. 
527, 34 Utah 48, 60. 

{c] Trusts which are raised in 
cases of actual fraud are commonly 
called trusts ex maleficio. Nebraska 
Nat. Bank v. Johnson, 71 N.W. 294, 
296, 51 Neb. 546. 

{d] “Trusts arising by operation 
of law’ are sometimes called trusts 
ex maleficio.” McCeleb v. McKinley, 
194 PF 7105, 107,780 ORT. 138. 

78. Kent v. Dean, 30 So. 5438, 128 
Ala. 600, 609; Humphreys v. Butler, 11 
Siw.e 47985) Ark foie so4: onierry. Vv 
Thierry, 249 S.W. 946, 954, 298 Mo. 25. 

79. Pomeroy Eq. Jur. [quot San- 
ford v. Hamner, 22) So. 117, 115 Ala. 
406, 416]. 

so. Huffman v. Huffman, 73 N.E. 
1096, 1097, 35 Ind.App. 643; Sieger 
v. Sieger, 202 N.W. 742, 743, 162 Minn. 
322, 42 A.JdOR. 1 [eit Cyc]; Barger ‘v. 
Barger, 47 P. 702, 30 Or. 268, 274. And 
see cases infra notes 81-87. 

Wature of constructive trust sce in- 
fra § 215. 


Nature of resulting trust see infra 
$) 13'9; 
81. See infra § 141. 


82. Robinson vy. Pierce, 24 So. 984, 
118 Ala. 273, 301, 72 Am.S.R. 160, 45 
L.R.A. 66. 


[a] Express trust differs from a 
resulting trust Only in the manner in 
which it is proven; when proven a 
resulting trust is enforced in the 
same manner as an express trust. 
Seadden Flat Gold-Min. Co. v. Scad- 
den, 53 P. 440, 121 Cal. 38, 39. 


Proof of resulting trust generally 
see infra §§ 195-213 

83. Robinson v. Pierce. 24 So. 984, 
118 Ala. 2738, 301, 72 Am.S.R. 160, 45 


Silver, el S.E. 


pose of working out right and justice or frustrating 
Constructive trusts embrace a much larger 
class of cases than resulting trusts,*® their forms and 
varieties being said to be practically without linit.87 


[§ 15] G. Executed and Exccutory or Complete 
and Incomplete Trusts.*® 
as executed and executory,®® and the distinction be- 
tween the two classes has been long recognized,®° 
although it is not always easy of application.®? 
one sense of the word all trusts may be said to be 
executory,®? because there is always something to 
be done,®? but this is not the sense in which the 
“executed” and “executory” are properly used 


Trusts are also classified 


In 


L.R.A. 66. 


Elements of express trusts see in- 
fra §§ 21-30. 


@4. See infra § 215. 
85. See infra § 215. 
86 Farmers’, ete. Bank v. Kim- 


ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 394, 36 Am.S.R. 739. 


87. Thierry v. Thierry, 
946, 954, 298 Mo. 25. 


88. Construction as executory or 
executed see infra 262. 


89. Berry v. Williamson, 11 B.Mon. 
(Ky.) 245, 260; Martling v. Martling, 
39-A. -203)°55 NJ: 115 7805 “Skeea 
v. Marriott, 61 P. 296, 22 Utah 73, 88. 
And see cases infra this section. 


SO. Cushing v. Blake, 30 N.J.Eq. 
689, 698; Mack v. Champion, 11 Ohio 
Dec. (Reprint) 327, 328, 26 Cinc.L. Bul. 
113; Dennison v. Goehring, 7 Pa. 175, 
177, 47 Am.D. 505. 


$1. Nicoll v. Ogden, 81 Am.D. 311, 
29 Ill. 323, 885; Shope v. Unknown 
Claimants, ete., 156 N.W. 850, 851, 174 
Iowa 622; Laguerenne vy. Farrar, 61 S. 
W. 953, 25 Tex.Civ.App. 404, 407. 


92. I1l.—Nicoll v. Ogden, 81 Am.D. 
311, 29 Ill. 323, 385. 


Mo.—Starks vy. Lincoln, 291 S.W. 
132, 316 Mo. 483, 488; Cornwell v. 
Wulff, 50 S.W. 439, 442, 148 Mo. 542, 
45 L.R.A. 53; Cornwell v. Orton, 27 
S.W. 536, 126 Mo. 355, 366 [quot Perry 
Trusts}. 


N.J.—Cushing v. Blake, 30 N.J.Eq. 
689, 698. 


Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 434, 27 Am.S.R. 641. 


R.I.—Tillinghast v. Coggeshall, 7 R. 
Pas Sonogos 


Eng.—Rochfort vy. Fitzmaurice, 1 C. 
&L. 158; Egerton v. Brownlow, 4 H. 
L.Cas. 1, 210, 10 Reprint 359. 


[a] Dinstinction between classes 
of executory trusts.—‘‘By the term ‘an 
executory trust,’ when used in its 
proper sense, we mean a trust in 
which some further act is to be done. 
EXxecutory trusts, in this way may 
be divided into two classes: One in 
which, though something is required 
to be done yet the testator 
has acted as his own conveyancer, as 
it is called, and defined the settlement 
to be made, and the court has noth- 
ing to do but to follow out and 
execute the intentions of the party 
as appearing in the instrument. d 
The other species of executory trusts 
is where the testator, directing a fur- 
ther act, has imperfectly stated what 
is to be done.’”’ Cornwell v. Wulff, 50 
pas 439, 442, 148 Mo. 542, 45 L.R. 
A. : 


93. Cornwell v. Orton, 27 S.W. 536, 


126 Mo. 355, 366 [quot Perry Trusts]; 
Smith’s Estate, 22 A. 916, 144 Pa. 428, 


249 S.W. 
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with regard to trusts;°4 nor has the classification 
any reference to the effect of the statute of uses.°* 
An executed trust is one in which the limitations and 
trusts are fully and perfectly declared.°® 
tory trust is one in which the limitations are im- 
perfectly declared, and the donor’s intention is ex- 
pressed in such general terms that*something not 
fully declared is required to be done, in order to 
complete and perfect the trust, and to give it effect.°* 


434, 27 Am.S.R. 641; Tillinghast v. 
Coggeshall, 7 R.I. 388, 393; Egerton v. 
Brownlow, 4 H.L.Cas. 1, 210, 10 Re- 
print 359. 

94. Kan.—Miles v. Miles, 96 P. 481, 
78 Kan. 382, 387. 


Mo.—Cornwell v. Orton, 27 S.W. 536, 
126 Mo. 355, 366 [quot Perry Trusts]. 

N.J.—Cushing v. Blake, 30 N.J.Eq. 
689, 698. 

Ohio.—Mack v. Champion, 11 Ohio 
Dec. (Reprint) 327, 328, 26 Cinc.L.Bul. 
113. 


Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 484, 27 Am.S.R. 641; Denni- 
son v. Goehring, 7 Pa. 175, 177, 47 Am. 
D505. 

R.I.—Tillinghast v. Coggeshall, 7 R. 
T. 383, 393. 

Eng.—Egerton vy. Brownlow, 4 H.L. 
Cas. 1, 210, 10 Reprint 359. 


95. Martling v. Mariling, 39 A. 203, 
55 N.J.Eq. 771, 780. 


[a] “There is a_ distinction be- 
tween a use executed by the statute 
of uses and an executed trust. Trusts 
are classified as executed and execu- 
tory on other considerations than 
those that arise under the statute of 
uses.” Martling v. Martling, 39 A. 
203, 55 N.J.Ea. 771, 780. 


$6. Martling v. Martling, 39 A. 203, 
55 N.J.Eq. 771, 780. 

fa] Other definitions.—(1) “A 
trust created by a deed or will, so 
elear and certain in all its terms and 
limitations that a trustee has noth- 
ing to do but to carry out all the pro- 
visions of the instrument according 
to its letter.” Perry Trusts [quot 
Fair’s Estate, 60 P. 442, 64 P. 1000, 
132 Cal. 523, 569, 84 Am.S.R. 70; Corn- 
well v. Orton, 27 S.W. 536, 126 Mo. 
355, 366; Cushing v. Blake, 29 N.J. 
Eq. 399, 403 (aff 30 N.J.Eq. 689)]. (2) 
“One that is completely created or de- 
clared.’”’ Watson v. Payne, 128 S.W. 
238, 148 Mo.App. 721, 728 [cit Pom- 


eroy Eq.Jur. § 996]. G3) ~“Onel of 
which the scheme has been com- 
pletely declared in the _ outset.’ 


Starks v. Lincoln, 291 S.W. 1382, 316 
Mo. 483, 488. (4) “One which is 
completely declared in the outset.” 
Williams v. Houston, 57 N.C. 277, 280. 
(5) “A trust executed is where the 
party has given complete directions 
for settling his estate, with perfect 
limitations.’”’ Neves v. Scott, 9 How. 
CUES») 96s eat ts id.) 102. fat U3 
How. 268, 14 L.Ed. 140]; Morris v. 
Linton, 104 N.W. 927, 74 Neb. 411, 416. 
(6) “A trust is executed when no act 
is necessary to be done to give effect 
to it when the trust is fully and final- 
ly declared in the instrument creating 
it.’ Pomeroy Hq. Jur. [quot Miles 
v. Miles, 96 P. 481, 78 Kan. 382, 386]. 
(7) “A trust is said to be executed 
when all its terms and limitations are 
so clear and certain that the trustee 
has nothing to do but to carry out all 
the provisions of the instrument ac- 
cording to its letter.” Laguerenne v. 
Farrar, 61 S.W. 9538, 25 Tex.Civ.App. 
404, 407. (8) “A trust executed is 
where the limitations of the equitable 
interest are complete and final.” Lew- 
in Trusts and Trustees [quot Denni- 
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The distinction 


An execu- 


property.°® 


son v. Goehring, 7 Pa. 175, 177, 47 Am. 
D. 505; Adamson v. Adamson, 17 Ont. 
407, 414]. (9) ‘It is said that a trust 
is executed when the trustor has done 
everything which could have been 
done, the character of the property 
comprising the trust being consider- 
ed, to transfer the property to the 
trustee in such mode as will be effec- 
tual to pass title.” Rollstone v. Na- 
tional Bank of Commerce in St. Louis, 
252 S.W. 394, 397, 299 Mo. 57. (10) 
Trusts are executed ‘when the trusts 
are directly and wholly declared by 
the testator, or to attach immediately 
on the lands under the will itself.” 
Fearne Rem. [quot Carradine v. Car- 
radine, 33 Miss. 698, 729]. (11) A 
trust wherein “nothing remained to be 
done to complete it.’ Neal v. Bryant, 
285 S.W. 1075, 1077, 291 Mo. 81. 


[b] Trust created by deed so clear 
and certain in all its terms and limita- 
tions that the trustee has nothing to 
do but to carry out ail the provisions 
of the instrument according to its 
letter is an “executed trust” in the 
sense in which that term is used by 
the courts. McFall v. Kirkpatrick, 86 
N.E. 139, 146, 236 Ill, 281. 


$7. Smith’s Estate, 22 A. 916, 144 
Pa. 428, 434, 27 Am.S.R. 641 [quot 
Lamkin v. Robinson, 32 O.C.A. 401, 412 
(aff 23 Ohio N.P.N.S. 425, 436)]. 


{a] Other definitions.—(1) ‘One 
which is imperfectly declared in the 
outset, the creator of the trust hav- 
ing merely denoted his ultimate ob- 
ject, imposing on the trustee or on the 
court the duty of effectuating it in 
the most convenient way.” Williams 
Ve Eloustonsy 57. Ne@iy 2775S OseeeCe)) 
“One which requires the execution of 
some further instrument or the doing 
of some further act on the part of the 
creator of the trust or the trustee to- 
ward its complete creation or full ef- 
fect.) jstarks) vy. Lincoln, 72917 Saw. 
132, 316 Mo. 4838, 488. (38) “[One] 
where the directions are incomplete, 
and are rather minutes, or instruc- 
tions for the settlement.” Neves v. 
Scotty 9 How. CUS: )) 11916) 219113) Wands 
102 [aff 13 How. 268, 14 L.Ed. 140]; 
Morris v. Linton, 104 N.W. 927, 74 
Neb. 411, 416. (4) “[One] where the 
limitations are imperfectly declared 
and the intent of the grantor is ex- 
pressed in general terms.” Martling 
v. Martling, 39 A. 203, 55 N.J.Bq. 771, 
780. (5) “Those which are only di- 
rectory or prescribe the intended lim- 
itations of some future conveyance 
or settlement, directed by the will to 
be made for effectuating them.” 
Fearne Rem. [quot Carradine y. Car- 
radine, 33 Miss. 698, 729]. (6) “One 
that is incomplete—a promise to cre- 
ate a trust.” Watson v. Payne, 128 
SiW. 238; (243) MoApp. W2i, 728 feat 
Pomeroy Eq. Jur. § 996]. (7) ‘““Where 
directions are given for the execu- 
tion of some future conveyance or set- 
tlement of trust property, but the 
particular limitations are not fully or 
accurately specified, this is an ex- 
ecutory trust.” Hill Trustees [quot 
Wiley v. Smith, 3 Ga. 551, 559]. 


_(b] “In an executory trust the 
limitations of the equitable interest 
are not intended to be complete and 


executory trusts 
is recognized by 
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between executed and executory 


trusts properly so called therefore depends upon the 
manner in which the trusts are declared,®* and the 
terms “executed” and “executory” refer rather to 
the manner and perfection of their creation than 
to the action of the trustee in administering the 
The distinction between executed and 


as thus defined and distinguished 
the decided weight of authority,* 


final, but merely to serve as instru- 
ments for proving the settlement.” 
Dennison vy. Goehring, 7 Pa. 175, 177, 
47 Am.D. 505. In similar language 
see Adamson v. Adamson, 17 Ont. 407, 
414. 

88. Pillot v. Landon, 19 A. 25, 46 
N.J.Eq. 310, 313; Mack v. Champion, 
11 Ohio Dee. (Reprint) 327, 328, 26 
Cine. L. Bul. 11% 

{a] Distinction stated.—(1) ‘An 
executed trust, as distinguished from 
an executory trust, is one in which 
the limitations and trusts are fully 
and perfectly declared; an executory 
trust is where the limitations are im- 
perfectly declared and the intent of 
the grantor is expressed in general 
terms. In an executed trust the duty 
of the trustee is to carry into effect 
the trust as declared; in an executory 
trust the manner in which the intent 
of the grantor is to be carried into 
effect is left substantially in the dis- 
cretion of the trustee.” Martling v. 
Martling; 39) (AQ 203) (bb eNe dn Eien acces 
780. (2) Similar distinction made. 
Neves v. Scott, 9 How. (U.S.) 196, 211, 
13 L.Ed. 102 [aff 13 How. 268, 14 L. 
Ed. 140]; Morris v. Linton, 104 N.W. 
927, 74 Neb. 411, 416; Pillot v. Lan- 
dons, 1,9) ~A.255 46. NIA 30 emoiios 
Saunders v. Edwards, 55 N.C. 134, 137; 
Adamson v. Adamson, 17 Ont. 407, 413. 


Declaration of trust generally see 
infra §§ 46-59. 

99. Cornwell v. Orten, 27 S.W. 536, 
126 Mo. 355, 366; Laguerenne vy. Far- 
rar, 61 S.W. 953, 25 Tex.Civ.App. 4047 
407. See also cases infra note 1. 

1. U.S.—Neves v. Scott, 9 How. 
196, 211, 13 L.Ed. 102 [aff 13 How. 268, 
14 L.Ed. 140]. 

Ind.—Gaylord v. Lafayette, 17 N.E. 
899, Lils tind. 1423.42 950 ee 

Kan.—Miles v. Miles, 96 P. 481,*78 
Kan. 382, 386. 

Neb.—Morris v. Linton, 104 N.w. 
927, 74 Neb. 411, 416. 

N.J.—Martling vy. Martling, 39 A. 
203, 55 N.J.Eq. 771, 780; Pillot v. Lan- 
don, 19 A. 25, 46 N.J.Eq. 310, 313; 
Cushing v. Blake, 30 N.J.Eq. 689, 698; 
Weehawken Ferry Co. v. Sisson, 17 N. 
J.Wq. 475, 484. 


N.C.—Saunders v. Edwards 
Cuaed te, Bina) 
Pa.—Smith’s Estate, 22 A. 916, 144 


Pa. 428, 434, 27 Am.S.R. 641; Denni- 
son v. Goehring, 7 Pa. 175, 177, 47 Am. 
D. 505 [quot Lewin Trusts]. 


R.I.—Tillinghast v. Cog a 
R.I. 383, 393. Soa ee 


Tex.—Laguerenne y. Farrar, 61 
W. 953, 25 Tex.Civ.App. 404, 407. x 


Eng.—Egerton y. Brownlow, 4 H. 
L.Cas. 1, 210, 10 Reprint 359. 


Ont.—Adamson vy. Ad 
Pei amson, 17 Ont. 


[a] Creator his own conve oh 
—The distinction as etherwive mec: 
pressed is based upon whether the 
creator is what has been termed his 
own conveyancer or whether he has 
left it for the courts or the trustee 
to determine what his intention was 
and to become his conveyancer. Miles 


For later cases, developments and changes in the law see Annotations, same title and section number 


terete 


§§ 15-16] 


However, in some decisions the term “executory” 
seems to be used rather in the sense of something 
remaining to be done—some duty to be performed by 


the trustee. ? 


The terms complete and incomplete as applied to 
trusts have reference to the manner and perfection 
of their creation rather than to the action of the 
trustee in administering the property.* 


trust is defined as one in which 


interests in the subject-matter of the trust are com- 


v. Miles, 96 P. 481, 78 Kan. 382, 387; 
Egerton v. Brownlow, 4 H.L.Cas. 1, 
210, 10 Reprint 359. 

2. Macy v. Hayes, 136 S.E. 517, 522, 
163 Ga. 478; Edmondson y. Dyson, 2 
Ga. 307, 320 [cit 4 Kent Comm. 218; 1 
Fearne 126]; Reynolds v. Reynolds, 
39 S.E. 3391; 61. SiC. 243) 249; “Porter 
v.' Doby, 19 S.C.Biq. 49, 53. 

[a] “There is a settled distinction 
between trusts, executed and execu- 
tory. In the latter, something is left 
to be done; some conveyance there- 
after to be made.” Bowman y. Long, 
26 Ga. 142, 147. 


[b] ‘Trust is executory as long as 
something remains to be done by the 
trustee, either to secure the property, 
to ascertain the object of the trust, 
or to distribute according to a speci- 
fied mode, or the trustee is to do some 
other act which requires him to retain 
the legal title. Macy v. Hays, 136 S. 
EB. 517, 522, 163 Ga. 478. 


[c] Statutory definition.—The Geor- 
gia code of 1882, § 23138, defines the 
terms “executed trust’ and ‘“execu- 
tory trust” as follows: “In the former, 
everything has been done by the trus- 
tee required to secure the property, 
or to render certain the interest of the 
beneficiaries, and all that remains for 
him to do is to preserve the property 
and execute the beneficial purposes. 
In executory trusts, something re- 
mains to be done by the trustee, either 
to secure the property, to ascertain 
the objects of the trust, or to dis- 
tribute according to a specified mode, 
or some other act, to do which re- 
quires him to retain the legal estate.” 
Knorr v. Raymond, 73 Ga. 749, 768. 

[d] Applications.—(1) ‘‘The trust 
is certainly executory . . ‘some- 
thing remains to be done by the trus- 
tees,’ and they are entitled to hold and 
manage the property.’’ Moore y. Sin- 
nott, 44 S.E. 810, 117 Ga. 1010, 1013. 
(2) “The trust was therefore not exe- 
cuted by the act of 1866 for some- 
thing remained to be done by the 
trustee, either to secure the property, 
to ascertain the objects of the trust, 
or to distribute according to a speci- 
fied mode, and the trust was still 
executory.” Riggins v. Adair, 31 S. 
BH. 748, 744, 105 Ga. 438, 441. (3) “The 
first question . [is] whether the 
trust had been executed, or was still 
executory . there was conse- 
quently something for the trustee to 
do, ‘either to secure the property or 
to ascertain the objects of the trust,’ 
and then to distribute it according to 
the mode provided in the deed.” Ca- 
bot v. Armstrong, 28 S.H. 123, 100 Ga. 
438, 441. e 

3. In re Leigh’s Estate, 173 N.W. 
143, 147, 186 Iowa 931. 

4 Bouvier L. D. [quot In re Leigh's 
Estate, 173 N.W. 143, 147, 186 Iowa 
932s 

5. Dodson v. Ball, 60 Pa. 492, 496, 
100 Am.D. 586; Litzenberg v. Wright, 
ie Monte. €o.. (Pay 995) 100% Perry, 
Trusts [quot Cone v. Dunham, 20 A. 
311, 59 Conn. 145, 157, 8 L.R.A. 647]. 

@ Barnett’s Appeal, 46 Pa. 392, 
398, 86 Am.D. 502; Flaherty v. O’Con- 
nor, 54 A. 876, 24 R.I. 587, 589. 
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pletely limited and defined by the instrument creat- 
ing the trust and require no further instruments to 


[§ 16] H. Simple and Special, Passive and Active, 


A complete 
the estates and 


7 Barnett’s Appeal, 46 Pa. 392, 398, 
§6 Am.D. 502. 

8. See cases infra this note. 

{a] Terms used interchangeably 
and often collectively to designate 
this kind of trust.—(1) ‘Bare or dry.” 
Perkins v. Brinkley, 45 S.E. 541, 133 


Ni@y lid 4b on, C2) Dry. Or naked. 
Berry v. Bromberg, 37 So. 847, 142 
Ala. 339, 343; Huntington v. Spear, 


(Ala.) 30 So. 787; Louisville v. Ander- 
son, 84 S.W. 573, 574, 27 Ky.L. 143. 
(3) “Dry or simple.” Blackburn v. 
Blackburn, 180 S.W. 48, 167 Ky. 113, 
114; Carpenter v. Carpenter’s Trus- 
tee, 84 S.W. 737, 738, 119 Ky. 582; 115 
AM Sas BUCO Mm OGM Let vtAte NOS ie (4) 
“Naked or passive.” Henderson v. 
Henderson, ‘(Ala.)--97% “So. 353; ~365; 
Amory v. Trustees of Amherst Col- 
lege, 118 N.E. 933, 229 Mass. 374, 378. 
(5) “Passive or dry.’ Bronson v. 
Thompson, 58 A. 692, 77 Conn. 214, 
217; Silverman v. Kristufek, 44 N.E. 
43.0;¢UG6 2) lle (2225 22:80 ixOn vy. Dixon, 
(Me.) 124 A. 198, 199. (6) ‘Passive or 
simple.” Rothschild v. Dickinson, 134 
N.W. 1035, 1037, 169 Mich. 200. (7) 
“Passive, simple, nominal or dry.” 
Dixon y. Dixon, 124 A. 198, 199, 123 
Me. 470. (8) ‘Passive or technical.” 
Barnett’s Appeal, 46 Pa. 392, 398, 86 
Am.D. 502. (9) “Simple or dry.’ 
Kirkland v. Cox, 94 Ill. 400, 411; Fink 
v. Metcalfe, 83 S.W. 643, 644, 26 Ky.L. 
1263; (Shaleross’ Estate, 13 Phila. 
(Pa.) 374, 375. (10) “Simple, dry, or 
passive.” Dixon v. Dixon, (Me.) 124 
A. 198, 199. (11) ‘‘Simple, passive or 
dry.” Craven v. Dominguez Estate 
Co., (Cal.App.) 237 P. 821, 824; Harris 
v. Ferguy, 69 N.B. 844, 207 Ill. 534, 538. 


Construction and operation of pas- 
sive trusts generally see infra § 269 
CVE 

9. Harris v. Ferguy, 69 N.E. 844, 
207 Ill. 534, 538. 


[a] “Bare trust is where the trus- 
tee is the mere depository of the nak- 
ed title, charged with no duty, and 
without power to take possession, or 
manage, or exercise any control over 
the property.” Connell vy. Cole, 8 So. 
72, 89 Ala. 381, 384. 


[b] Dry trust.—(1) “A dry trust 
is one which requires the perform- 
ance of no duties by the trustees to 
carry out the trust, but by force of 
which the mere legal title rests in the 
trustees.” Trautz v. Lemp, 46 S.W. 
(2a) 135, 1435" (2) PA dry: "trust isi 
“one where the purpose of the trust 
is accomplished.” Rector v. Dolby, 71 
S.W. 1078, 1080, 90 Mo.App. 189. (3) 
“A dry trust [is] one without any 
benefit to the trustee.” Bradford v. 
Robinson, 30 A. 670, 12 Del. 29, 41. (4) 
“TA aryrt trusty) arises . when 
property is vested in one person in 
trust for another, and the nature of 
the trust not being prescribed by the 
donor, is left to construction of law.” 
Perry Trusts [quot Cornwell v. Wulff, 
50 S.W. 489, 148 Mo. 542, 556, 45 L.R. 
INS ESSG 


{[c] “A dry or simple trust is one 
as to which the trustee has no duties 
to perform, and the cestui que trust 
has the entire management of the es- 
tate. It is a simple separation of the 


Technical and Operative Trusts. 
classified as “simple” and “special,”® passive and 
active,® or technical and operative.? 
sive, technical, dry, or naked trust® is one in which 
the trustee is a mere passive depositary of the prop- 
erty, with no active duties to perform.?® 


holds the legal title.’’ 


Trusts are also 


A simple, pas- 


Special, ac- 


equitable and legal estates, which can 
be united at the option of the cestui 
que trust.” Carpenter v. Carpenter’s 
Trustee, 84 S.W. 737, 738, 119 Ky. 582, 
115 Am.S.R. 275, 68 L.R.A. 637 [quot 
Blackburn vy. Blackburn, 180 S.W. 48, 
LOG ye 13.4 PAS 


[d] “A mere naked trust [exists] 
when the trustee is only required to 
hold the legal title.’ Carrigan v. 
Drake, 15 S.H. 339,/36 S.C. 354, 365. 


[e] Naked or passive.—(1) [A 
trust] “merely naked and passive in 
character [is one] where the trustee 
has no duties to perform and simply 
Amory v. Trus- 
tees of Amherst College, 118 N.E. 933, 
229" Mass. 374, 378. (2) °"“A\ trust is 
naked or passive when the trustee has 
no active duty to perform, or the trust 
serves no purpose that would not be 
likewise served without it, the trus- 
tee being the depositary of the naked 
title, charged with no duty, and with- 
out power to take possession or man- 
age or exercise ‘any control over the 
property.’’’ Henderson y. Henderson, 
CAlanmoTeSo. 353,13865- 


[f] “A passive trust is one in 
which the trustee is a mere passive 
depositary of the property, with no 
active duties to perform.” Randolph 
v. Read, (Ark.) 196 S.W. 133, 135 [cit 
Cyc]; Blackburn vy. Blackburn, 180 S. 
Wi 4 Sa 6G Keyes DAB A ae ee iexco Niamave 
Dixon, (Me.) 124 A. 198, 199. 


{g] Passive or dry trust.—(1) “A 
passive or dry trust arises when the 
property is vested in one person in 
trust for another and the nature of 
the trust, not being prescribed by the 
donor, is left to the construction of 
law.” . Dixon v. Dixon, (Me.) 124 A. 
198, 199. (2) “In all cases where no 
active duties are imposed upon the 
trustee . the trust is a dry or 
passive one.” Newcomb y. Masters, 
(Ill.) 122 N.E. 85, 87. 


{h] “A passive (or as it is some- 
times called, simple) trust has been 
defined to be a trust in which the 
property is vested in one person up- 
on trust for another, and the nature 
of the trust, not being qualified by 
the settlor, is left to the construction 
of law.’”’ Bispham Eq. [quot Roths- 
child v. Dickinson, 1384 N.W. 1035, 
1037, 169 Mich. 200]. 


[i] Simple trust.—(1) ‘A simple 
trust is a simple conveyance of prop- 
erty to one upon trust for another, 
without further specifications or di- 
rections.” Perry Trusts [quot Cone 
v. Dunham, 20 A. 311, 59 Conn. 145, 
157, 48) date AS 647 1.9, C2) AS simple 
trust is where property is vested in 
one person in trust for another, and 
the nature of the trust not being 
qualified by the settlor is left to the 
construction of the law.’ Cooper v. 
Cooper, 36° N.J.Hq. 121, 1238. 


{i] Simple, passive, dry trust.— 
(1) “A simple, dry, or passive trust is 
a simpje conveyance of property to 
one upon trust for another without 
further specifications or directions.” 
Dixon v. Dixon, 124 A. 198, 199, 123 Me. 
470. (2) “A simple, passive or dry 
trust, aS it is variously called in the 


! books, is one in which the trustee is 
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tive, or operative trusts?® are those in which either 
from the express directions of the language creating 
the trust, or from the very nature of the trust itself, 
the trustees are charged with the performance of 
active and substantial duties with respect to the 
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control, management, and disposition of the trust 


a mere passive depositary of the|. 


property, with no active duties to 
perform, which is executed by the 
statute of uses, and nothing remains 
for the trustee but to convey the prop- 
erty upon the request of the benefi- 
ciaries.’”’ Harris v. Ferguy, 69 N.E. 
844, 845, 207 Ill. 534. (3) ‘A trust is 
simple, passive, or dry when the trus- 
tee has no active duty to perform, or 
when the trust serves no purpose, or 
none that would not be equally served 
without it; the trustee being the mere 
depositary of the naked title, charged 
with no duty and without power to 
take possession, or manage, or exer- 
cise any control over the property.” 
Craven v. Dominguez Estate Co., (Cal. 
Appomcotl eB. S21, $24 [quot] Cyel: 

{k] Prime requisite of a passive 
trust is that the trustee is made in 
form a mere holder of the legal ti- 
tle, the right to the possession and 
the profits being in another. Holmes 
v. Walter, 95 N.W. 380, 118 Wis. 409, 
416, 62 L.R.A. 986. 


{1] Vhis trust is not to be con- 
founded with those trusts which are 
created upon a declared condition 
which has passed away by the cessa- 
tion of the reason for the continuance 
of the trust, as for instance, a trust 
established for the benefit of a mar- 
ried woman who becomes discovert, 
thus discontinuing the trust. Car- 
penter v. Carpenter’s Trustee, 84 S.W. 
737, 738, 119 Ky. 582, 115 Am.S.R. 275, 
68 L.R.A. 637. 


{m] Trust to take effect in future. 
—Where, by a contract between sev- 
eral parties, a trust is created and 
trustees are appointed, the trust not 
to take effect until the happening of 
a certain event, the trust is passive 
until the event happens. Sloo v. Law, 
22), WCas. No. 123956, di Blatchf, 512. 


[n] By passive trusts, as used in 
the Wisconsin statute of uSes and 
trusts by which such trusts are abol- 
ished, are meant those which are ex- 
press, or created by the words of some 
deed or other instrument in writing, 
and not those trusts arising or re- 
sulting by implication of law, which, 
in most instances, still continue to 
exist, and which may, in the broadest 
sense, be denominated nassive. Good- 
rich v. Milwaukee, 24 Wis. 422, 429. 


10. See cases infra this note. 


{a] Terms used interchangeably 
and often collectively to designate 
this kind of trust.—(1) ‘Active, alive, 
or operative.” Dixon yv. Dixon, 124 A. 
198, 199, 1238 Me. 470. (2) “Active or 
operative.” Barnett’s Appeal, 46 Pa. 
392, 398, 86 Am.D. 502. (3) ‘Active or 
special.”’” In re Henderson’s Hstate, 
102 A. 217, 258 Pa. 510. (4) “Special 
or active.” Hooberry v. Harding, 10 
Lea (Tenn.) 392, 395. 


Construction and operation of ac- 
Re trusts generally see infra § 268 

11. Pomeroy Eq. Jur. [quot In re 
Henderson’s Estate, 102 A. 217, 258 
Pa. 510]. See In re Buch’s Estate, 
122 A. 239, 278 Pa. 185, 188 (giving 
the same definition but omitting “for 
the benefit of the cestuis que trust’’); 
In re Malseed’s Estate, 16% Phila. 
(Pa.) 405, 406 (wherein the court 
states ‘‘the trust was active because 
active duties attended it, and because 
it subserved contingent interests’’). 


fa] Active trusts.—(1) “An active 
trust is one which imposes upon the 
trustee the duty of taking active 
measures in the execution of the 
trust.” Randolph v. Read, (Ark.) 196 
Shlain o> Mle1l Cyc) an (2)eeesuiale= 
tive trust is where special and par- 
ticular duties are pointed out to be 
performed by the trustee.” Flaherty 
vi. O'Connor, 54 °A. 376, 247 RE. 5387, 
589. (3) “Active trusts [are those] 
in which active duties, requiring the 
exercise of sound personal discretion, 
are enjoined on the trustee.” In re 
Esheliman, 43 A. 201, 191 Pa. 68, 71. 
(4) “Where a special duty is to be 
performed by the trustee in respect 
to the estate, such as to collect the 
rents and profits, to sell the estate, 
ete., the trust is called active.” Per- 
kins v. Brinkley, 45 S.H. 541, 133 N.C. 
154, 155s 


[b] “Operative trust is one which 
imposes upon the one named as the 
depositary the duty of taking meas- 
ures to protect property in his hands.” 
Austin-Nichols & Co. v. Union Trust 
Co. of Pittsburgh, 137 A. 461, 463, 289 
RPasss4i icitaCy.cits 

[c] Special trust.—(1) “A special 
trust is where special and particular 
duties are pointed out to be performed 
by the trustee.” Perry Trusts [quot 
Cone va Dunham) 120 cA sly Sren 159 
Conn. 145; Freer v. Lake, 4 N.E. 512, 
514, 115 Ill. 662]. (2) “Special trusts” 
[are] trusts imposing duties upon the 
trustees which had to be kept alive 
to avoid defeating the intention of the 
parties. Blake v. O’Neal, 61 S.H. 410, 
414, 63 W.Va. 483, 16 L.R.A.N.S. 1147, 
(3) “A special trust is where the con- 
veyance to the trustee is to answer 
some immediate and particular pur- 
pose.” Flage v: Ely, 1 Edm.Sel.Cas: 
206, 209, 4 N.Y.Leg.Obs. 100 [cit 
Lewin Trusts 4]. 


[d] “Special or active trusts [are 
those] which require some act to be 
done, or some duty to be performed 
by the trustee, even if the act or 
duty be for the benefit of the cestui 
que trust.” Hooberry v. Harding, 10 
Lea (Tenn.) 392, 395. 


[e] “A trust is active when the in- 
terposition of the trustee is necessary 
to carry out its purposes with respect 
to immediate or remote beneficiaries, 
or it is necessary for the accomplish- 
ment of any object of the settlor that 
the legal estate shall remain in the 
trustee.” Henderson v. Henderson, 97 
So. 353, 365, 210 Ala. 73; Blackburn v. 
Blackburn, 180 S.W. 48, 167 Ky. 113, 
114 [auot Cyc] (omitting all after 
word “beneficiaries’’). 


[f] As subsisting and continuing”. 
—“An active trust would be a sub- 
sisting, continuing trust, where some- 
thing had not yet been completed, 
which was the original purnose giv- 
ing rise to its creation.” Rector v. 
Cae 71 S.W. 1078, 1080, 90 Mo.App. 


12. See supra notes 5-11. 
13. See cases infra this note. 
[a] Terms mutually exclusive.— 


“It would not seem necessary to stop 
to more than suggest that a trust can- 
not be at the same time both active 
and passive. If it has presently the 
essentials of one, that excludes the 
possibility of its having presently the 
essentials of the other.” Holmes v. 


[§ 16 


property for the benefit of the cestuis que trust."! 
As seen by the above definitions’? these classes of 
trusts are in theory clearly distinguishable’* and the 
distinction is said to be well settled!* although it is 
said that in its application to particular eases it is 


Walter, 95 N.W. 380, 382, 118 Wis. 409, 
986. 


62 L.R.A. 

[b] Distinctions generally.—‘‘In 
the former [simple trust] the trustee 
is passive and performs no duty; and 
the trust is there purely technical. In 
the latter [special trust] he is active, 
being an agent to execute the donor’s 
will; and the trust is operative. <A 
simple trust gives to the cestui que 
trust a right to the possession, con- 
trol and disposal of the property, and 
the legal estate becomes executed in 
him, unless when it is necessary to 
remain in the trustee to preserve the 
estate for the cestui que trust, or to 
pass it to others. A special trust, on 
the other hand, maintains the legal 
estate in the trustee, to enable him 
to perform the duties devolved on him 
by the donor; and gives to the cestui 
que trust only a right in equity to 
enforce the performance of the trust.” 
Dodson v. Ball, 60 Pa. 492, 496, 100 
Am.D, 586. 


{c] Special duty as distinguish- 
ing featnure.—Where a special duty is 
to be performed by the trustee in re- 
spect to the estate, such as to col- 
lect the rents and profits, to sell the 
estate, etc., the trust is called ‘ac- 
tive.” All other trusts are denominat- 
ed ‘“‘passive trusts,’’ because there is 
no duty imposed on the trustee. He 
simply acts as the reservoir of the 
legal estate, because from the terms 
and character of the conveyance and 
limitation the statute cannot trans- 
fer the legal estate to the cestui que 
use or trust. Tiedman’s Law of Real 
Property [quot Perkins v. Brinkley, 
45 S:B. 541) 542, 133 N.C) 1542 


_(d]_ Discretion in trustee as dis- 
tinguishing factor.—(1) It has been 
held that to constitute an active trust 
“the duty to be performed by the 
trustee must not only involve some 
positive action on his part, but an ac- 
tion attended with some discretion.” 
But that ‘when the trustee is invest- 
ed with a discretion however slight, 
he takes the place of the donor, and 
the trust committed to him is active.” 
Hemphill’s Estate, 36 A. 409, 180 Pa. 
95, 96. (2) “If the trustee is to ex- 
ercise any discretion in the manage- 
ment of the estate, in the investment 
of the proceeds or the principal, or 
in the application of the income, or if 
the purpose of the trust is to pro- 
tect the estate for a given time, or 
until the death of some one, or until 
division, or until a request for a con- 
veyance is made.”? Jourolman v. Mas- 
sengill, 5 S.W. 719, 724, 86 Tenn. 81; 
Nashville First Nat. Bank y. Nash- 
ville Trust Co., (Tenn.Ch.App.) 62 S. 
W. 392, 401. 


[e] Rights of beneficiary in each 
class of trusts.—A simple trust gives 
the beneficiary the right to possession 
and control and power of disposal for 
gis own use while a special one con- 
fers no more than the right to enforce 
in equity intention of the settlor to 
the extent of his interest. Austin-> 
Nichols & Co. v. Union Trust Co. of 
Pittsburgh, 137 A. 461, 463, 289 Pa. 
ee eas v. Parke, 7 Watts & S. (Pa.) 


14. Owens v. Naughton, 23 Pa.Su- 
per. 639, 640. edie sarah 
[a] Principles which govern this 


subject are familiar elementary law. 
Cooper y. Cooper, 36 N.J.Eq. 121, 123. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sometimes not very obvious.'® 


An express active trust is one in which, from the 
express directions of the language creating the trust 
or from the very nature of the trust itself, the trus- 
tee is charged with the performance of active and 
substantial duties with respect to the control, man- 
agement, and disposition of the trust property for 
the benefit of the cestui que trust.'® 


[§ 17] I. Voluntary and Involuntary Trusts. In 
some states trusts are divided into voluntary and 
involuntary trusts!’ and under this classification vol- 
untary trusts are express trusts, and involuntary 
trusts are implied or constructive trusts;!® a vol- 
untary trust is defined as an obligation arising out 
of a personal confidence reposed in, and volun- 
tarily aecepted by, one for the benefit of another.?® 
An involuntary trust is one which is created by oper- 
ation of law.?° 


A complete voluntary trust is one which has been 
completely created; that is, the subject-matter has 
been designated, the trustee and beneficiary have 
been named, and the limitations and trusts are fully 
and perfectly declared.” 


A voluntary executed trust is an express trust aris- 


15. Jourolmon v. Massengill, 5 S. 


W. 719, 86 Tenn. 81, 91 
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10 F.(2d) 739, 740. 
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ing out of a personal confidence reposing in and 
accepted by some person for the benefit of another, 
in which the scheme or plan has been completely 
declared at the outset, and no further instrument 
need be executed, or no further act done, towards 
its complete creation or full effect.” 


[§ 18] J. Public and Private Trusts.2? Since 
they may be created for cither public or private pur- 
poses,” trusts are also classified as publie and pri- 
vate.25 A public, or as it is frequently called, a 
charitable trust is one constituted for the benefit 
either of the public at large or some particular por- 
tion of it answering to a particular description.?° 
A private trust is one wherein the beneficial inter- 
est is vested absolutely in one or more individuals, 
who are or may be within a certain time distinctly 
ascertained.?? 


[§ 19] K. Legal and Illegal Trusts. Some authori- 
ties classify trusts as legal and illegal.2% Trusts are 
legal when they are for some honest purpose, as 
to pay debts or make a provision for families.?° 
They are illegal when they are for purposes of im- 
morality, or vice, or of defrauding ereditors, or 
contravene some statute, or are contrary to publie 
poliey.®° 


32 A. 1022, 87 Me. 414,425, 31 L.R.A. 
eee, (2)' “Privates trusts % . are 


16. Heil v. Heil, 84 S.W. 45, 184 


Mo. 665, 675. 

17. See Cal. Civ. Code §§ 2215, 2216; 
Mont. Civ. Code § 2951, Rev. Code 
CLOZIIOS W8W5 IN-ODs Comp. I. C1913.) 
§ 6273. And see cases infra this sec- 
tion. 

18. Barker v. Hurley, 63 P. 1071, 


64 P. 480, 132 Cal. 21, 26 [cit Cal. Civ. 
Code § 2215]. 


[aj Resulting and constructive 
trusts are denominated involuntary 
trusts by the California civil code. 
Fulton v. Jansen, 34 P. 331, 99 Cal. 
587, 590. 


[b] In South Dakota.—(1) Invol- 
untary trusts seem to be limited to 
eonstructive trusts. Farmers’, etc., 
Bank v. Kimball Milling Co., 47 N.W. 
402, 1 S.D.. 388, 394, 36 Am.S.R. 739. 
(2) Delivery of warranty deed upon 
express condition that grantee was to 
hold property in trust for another and 
convey to her after grantor’s death 
created voluntary or express trust. 
Birchard v. Simons, 240 N.W. 490. 


19, ‘Cal. Civ. Code § 2216 [quot Ex 
parte hambs-215 P0109, l2; 61 Cal! 
App. 321]; Mont. Rev. Civ. Code § 
5365 [quot Mantle v. White, 132 P. 
22, 23, 47 Mont. 234]; In re Reith, (es 
942, 144 Cal. -314, 317; ‘McDonald v. 
American Nat. Bank?+'65" P5896, 25 
Mont. 456, 494 [cit Mont. Civ. Code § 
2951). 

{a] Other definitions.—(1) ‘Sim- 
ply a device by which a donor effec- 
tuates a gift either of property or of 
its beneficial use and enjoyment to a 
designated donee.” Stagg v. Stage, 
300 P. 539, 543, 90 Mont. i380. (2) “An 
obligation arising out of confidential 
relation and voluntarily accepted.” 
Borton v. Joslin, 263 P. 1033, 1036, 88 
Cal.App. 515. (3) “An equitable gift, 
and like a legal gift inter vivos, must 
be complete.” Bath Savings Institu- 
tion v. Hathorn, 33 A. 886, 88 Me. 122, 
32) Lak An isin Cameron vy. Cameron, 
220 P. 889, 96 Okl. 98; Allen v. Hen- 
drick, 206 P. 733, 740, 104 Or. 202. 


{b] Voluntary trust gives to donee 
beneficial enjoyment of property, the 
legal title to which is in another des- 
ignated as trustee. Eschen v. Steers, 


“Gift” distinguished see Gifts § 10. 


20. Mont. Rev. Civ. Code § 5366 
[quot Mantle v. White, (Mont.) 132 
Pe22,..23 2 Nee Ds Comps dus (913) 2s 
6273 [quot Arntson v. First Nat. Bank, 
(N.D.) 167 N.W. 760, 762]. 

[a] Another definition.—A trust 
“imposed on one against his will by 
equity law, because he did a wrong 
in taking property bought with trust 
property.” Newman v. Newman, 55 
Sub 377 oto we OOM AWN Ae tod Lien 1) Len Eels 
N.S. 370, 

21. In re Leigh’s Estate, 173 N.W. 
148, 147, 186 Iowa 931 [cit Cyc]. 

[a] It is not one which has been 
performed.—In re Leigh’s Estate, 173 
N.W. 1438, 147, 186 Iowa 981. 


Complete trust defined see supra § 
De 


22. Van Studdiford v. Randolph, 49 
S.W.(2d) 250, 253 [cit Cyc]. 

Executed trust defined see supra § 
iy, 

23. Public charities and trusts in 
general see Charities § 5. 

Private charities and trusts distin- 
guighed from public charities and 
trusts see Charities § 6. 

Charitable trust defined see Chari- 
ties § 3 

Trusts for charitable uses as not 
obnoxious to the rule against perpetui- 
ties see Perpetuities §§ 78, 79. 


24. State Sinking Fund Com’rs v. 


Walker, 7 Miss. 148, 184, 38 Am.D. 
433. 
25. State Sinking Fund Com’rs v. 


Walker, 7 Miss. 148, 184, 38 Am.D. 433. 
26. See Charities § 5. 


27. Trenton’ Sav. Fund Soe. v. 
Wythman, 145 A. 462, 104 N.J.Eq. 271 
[rev 148 A. 622, 106 N.J.Eq. 93). 

[a] Nature and requisites.—(1) 
“In private trusts . the benefi- 
cial interest is vested absolutely in 
some individual or individuals who 
are, or within a certain time may be, 
definitely ascertained; and to whom, 
therefore, collectively, unless under 
some disability, it is, or within the 
allowed limit, will be competent to 
control, modify, or end the trust.” 
Perry Trusts [quot Doyle v. Whalen, 


for the benefit of certain and desig- 
nated individuals, in which the cestui 
que trust is a known person or class 
of persons.’”? Pomeroy Kq. Jur. [quot 
Brooks v. Belfast, 38 A. 222, 90 Me. 
318, 329; Doyle v. Whalen, 32 A. 1022, 
87 Me. 414, 425, 31 L.R.A. 118]. (3) 
“In private trusts a cestui que trust 
is or may be clearly identified by the 
terms of the instrument creating the 
trust.” Gould v. Board of Home Mis- 
sions of Presbyterian Church in the 
United States of America, (Neb.) 167 
N.W. 776, 777. (4) “The requisites 
of a valid private trust and one for a 
charitable use are materially differ- 
ent. In the former, there must not 
only be a certain trustee who holds 
the legal title, but a certain snvecified 
cestui que trust, clearly identified or 
made capable of identification by the 
terms of the instrument creating the 
trust, while it is an essential feature 
of the latter that the beneficiaries are 
uncertain—a class of persons de- 
scribed in some general language, 
often fluctuating, changing in their 
individual members and partaking of 
a quasi public character. Indeed, it is 
said a public charity begins where 
uncertainty in the recipient begins.” 
Pennoyer v. Wadhams, 25 P. 720, 20 
Ory e204) a2, we» Da teAn 2) OM Mena oie 
Troutman vy. De Boissiere Odd Fel- 
lows’ Orphans’ Home, ete., Assoc., 
(Kan) 64 PB. 33, 37, 5 EL R.AN.Sc 693K: 


Nature, objects, and essentials of 
trusts generally see supra § 7. 


28. 1 Perry Trusts (6th ed.) § 21. 
See also 1 Lewin Trusts 19 (where 
such trusts are termed “lawful” and 
“unlawful’). 


29. 1 Perry Trusts (6th ed.) § 21. 
See also 1 Lewin Trusts 19. 


30. 1 Perry Trusts (6th ed.) § 21. 
See also 1 Lewin Trusts 19 (where it 
is said: ‘‘'The latter are trusts created 
for the attainment of some end con- 
travening the policy of the law, and 
therefore not to be sanctioned in a 
forum professing not only justice but 
equity, as a trust to defraud creditors 
or to defeat a statute’’). 


Bt Sl generally see infra §§ 94, 


230 [65 C.J.] 


[§ 20] L. Other Kinds and Classes of Trusts.*! 
The courts and law lexicographers have defined many 
terms descriptive of kinds and classes of trusts other 
than those heretofore considered.*? 


Contingent trust.*® An express trust may. depend 
for its operation upon a future event, and is then 
a contingent trust.*4 


Conventional trust. A trust created by decree of 
the court.*® 


Directory trust. One which is subject to be mold- 
ed or applied according to subsequent directions of 
the grantor.*° 

Discretionary trust.?7 When by the terms of the 
trust no direction is given as to the manner in which 
the trust fund shall be vested till the time arrives 
at which it is to be apportioned in satisfaction of 
the trust.?° 


TRUSTS 


[§ 20 


Sometimes the term is applied to trusts which do 
not come within the statute of frauds and may be 
proved by parol.*! In this sense resulting trusts are 
known as parol trusts.*? 

Precatory trust.t? A trust created by certain 
words which are more like words of entreaty and 
permission than of command or certainty.** 


Secret trust.5 Where a testator gives property to 
a person, on a verbal promise by the legatee or dev- 
isee that he will hold it in trust for another per- 
son, this is called a secret trust.*® 


Shifting trust.47 An express trust which is so 
settled that it may operate in favor of beneficiaries 
additional to, or substituted for, those first named, 
upon specified contingencies.*® 


Spendthrift trust.‘ A trust created to provide a 
fund for the maintenance of the beneficiary, and at 


Parol trust.®° 


31. Classification of trusts general- 
ly see supra § 9. 


32. See cases infra this section. 

33. “Contingent” 13 C.J. p 114. 

o4.) Black Le Dict. [eit? Ga. -Cly. 
Code (1895) § 3154]. 


35. Gilmer v. Gilmer, 202 N.W. 527, 
199 Iowa 748, 753. 

{a] Exampie.—Where a son, who 
had entered into contract for pur- 
chase of land, was adjudged insane 
before consummation of such con- 
tract, and his mother thereupon peti- 
tioned that property be conveyed to 
her, so that she could hold it subject 
to contract of son, and decree was en- 
tered directing conveyance of prop- 
erty to mother subject to equities of 
son, which decree was recited in deed 
to land, the mother took possession of 
such land for benefit of son, and a 
conventional trust was created in his 
favor. Gilmer v. Gilmer, 202 N.W. 
527, 199 Iowa 748. 

‘36. Black L. D. sub verb. “Trust.” 

fa] Another definition.—‘“A direc- 
tory trust is when, by the terms of 
the trust, the fund is directed to be 
vested in a particular manner till the 
period arrives at which it is to be 
appropriated.” Deaderick y. Cantrell, 
10 Yerg. (Tenn.) 263, 272, 31 Am.D. 
576. ; 

37. “Discretionary” 18 C.J. p 1138. 

38. Deaderick v. Cantrell, 10 Yerg. 
(Tenn.) 263, 269, 31 Am.D. 576. 

39. “Parol” 46 C.J. p 1383. 

Application of statute of frauds to 
express trusts see infra §§ 32-45. 

40. Moore v. Shifflett, 216 S.W. 614, 
TRY AES, Spall le 

41. Lefkowitz v. Silver, 182 N.C. 
339, 347. See Gorrell v. Alspaugh, 27 
S.B. 85, 87, 120 N.C. 362. 

42. See case infra this note. 

[a] In North Carolina.—‘‘In this 
state they [resulting trusts] are gen- 
erally known as parol trusts.” Gor- 
rell v. Alspaugh, 27 S.E. 85, 87, 120 N. 
CG 362. 

43. “Precatory” 49 C.J. p 1317. 

Precatory words as creating trust 
generally see Wills [40 Cye 1734— 
1740]. 

44. Black L. D. [quot Simpson y. 
Corder, 170 S.W. 357, 359, 185 Mo.App. 
398]. 

[a] Precatory trusts are so named 
because the words used in their crea- 


A right of property ereated with- 
out writing by one party for the benefit of another.*° 


incapacity.°° 


tion ordinarily express the idea of en- 
treaty rather than command. Kep- 
linger y. Keplinger, 113 N.E. 292, 185 
Ind. 81, 85 [aff#110 N.E. 698, and cit 
Cy,cils 


[b] “Precatory trust arises out of 
words of ‘entreaty, wish, expectation, 
request or recommendation, frequent- 
ly employed in wills.’”’ Hunt v. 
Hunt, 50 P. 578, 18 Wash. 14, 19 [quot 
In re Hochbrunn’s Estate, 244 P. 698, 
699, 188 Wash. 415]. 


“A trust has been created by such 
words as ‘hope,’ ‘wish,’ ‘request,’ etc., 
if they be not so modified by the con- 
text as to amount to no more than 
mere suggestions to be acted upon or 
not according to the caprice of the 
interested devisee, or negatived by 
other expressions indicating a con- 
trary intention, and the subject and 
object be sufficiently certain.” Hunt 
v. Hunt, supra [quot In re Hoch- 
brunn’s Hstate, supra]. 


[c] Term as misleading. — (1) 
Since the term “precatory” in regard 
to trusts is not used in its ordinary 
meaning, which would convey the idea 
that the right was equivocal or un- 
certain, as impliedly depending upon 
the will of another who is besought 
to exercise his power over it (Bohon 
Va Barrett 19) Keys) sis) Sly ii ey: 


3871), (2) the term “precatory 
trust” has been characterized as 
“nothing more than a misleading 


nickname” (In re Williams, [1897] 2 
Ch. 12, 27, 76 L.T.Rep.N.S. 600). 


{d] Instruments in which they 
may be created.—(1) Precatory 
trusts may be created by the use of 
precatory words in a deed (see Lid- 
dard v. Liddard, 28 Beav. 266, 54 Re- 
print 368); (2) but they are ordi- 
narily created by will (Bohon vy. Bar- 
rett, 79 Ky..378, 381, 2 Ky.L. 371). 


[e] “Essence of doctrine of preca- 
tory trusts is that the words creating 
them, while in form the expression of 
a request, wish, or recommendation 
on the part of the testator, are, in 
fact, intended by him as a positive di- 
rection or command obligatory upon 
the person to whom they are ad- 
dressed.” Hillsdale College v. Wood, 
108 N.W. 675, 145 Mich. 257, 263. 


45. “Secret” 56 C.J. p 1268. 
46. Black L. D. sub verbo “Trust.” 
47 “Shift”? 57 C.J. p 1143. 


“Shifting use” defined see Shift § 
6 text and notes 52-57. 


the same time to secure it against his improvidence or 
A spendthrift trust, therefore, is an 


48. Black L. D. sub verbo “Trust.” 


49. Spendthrifts generally see 
Spendthrifts 58 C.J. p 1287 et seq. 


Spendthrift trusts: 
Declaration of see infra § 46. 
Purpose of see infra § 27. 


50. Estes v. Estes, (Tex.) 255 S.W. 
649, 650. 


a] Similar definitions. (1) 
“Those trusts that are created with’ 
a view of providing a fund for the 
maintenance of another and, at the 
same time securing it against ‘his own 
improvidence or incapacity, for self- 
protection.” Croom v. Ocala Plumb- 
ing & Electric Co., 57 So. 243, 244, 62 
Fla. 460; Wagner v. Wagner, 91 N.E. 
66, 244 Ill. 101, 111, 18 Ann.Cas. 490; 
Bennett v. Bennett, 66 Ill.App. 28, 37; 
Hoffman v. Beltzhoover, 76 S.E. 968, 
969, 71 W.Va. 72. In similar language 
see Wagner v. Wagner, 149 Ill.App. 73, 
81 [aff 91 N.E. 66, 244 Ill. 101, 18 Ann. 
Cas. 490]. (2) One “created for the 
purpose of providing for the main- 
tenance of . . [the beneficiary] 
and at the same time securing it 
against his improvidence and inca- 
pacity for self-protection.” Bennett 
Vv. Bennett, 75 N- BE. 339, 341, 207 Wie 
434,4 L.R.A.N.S. 470. (8) One “creat- 
ed with a view of providing a fund 
for the maintenance of another and at 
the same time securing it against his 
own improvidence or _ incapacity.” 
O’Hare v. Johnson, 113 N.E. 127, 273 
Ill. 458. (4) Those “created for the 
purpose of providing a fund for the 
benefit of another, and at the same 
time securing it against his own im- 
providence or incapacity for self- 
protection.” Newcomb v. Masters, 122 
N.E. 85, 87, 287 Ill. 26. (5) “Such 
term is applied to trusts created with 
a view of providing a fund for the 
maintenance of another, and at the 
same time securing it against his own 


improvidence or incapacity.” Nunn 
v. Titche-Goettinger Co., (Tex.) 245 
S.W. 421, 422. 

[b] Other definitions —(1) ‘The 


term commonly used to designate a 
trust created for the maintenance of 
the cestui que trust, and to secure 
the fund against the improvidence of 
the cestui que trust.” Kessner vy. 
Phillips, 88 S.W. 66, 189 Mo. 515, 523, 
107 Am.S.R. 368; Hoffman v. Beltz- 
hoover, 76 S.H. 968, 969, 71 W.Va. 72. 
(2) One which provides a fund for 
the benefit of another, and which se- 
cures it against his own improvidence, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 20-21] 


active trust,5! clearly distinguishable from other 
trusts,®°? its provisions against the alienation of the 
fund or property by the voluntary act of the bene- 
ficiary’*® or through legal process by ereditors,** be- 
ing its usual, necessary, and distinguishing incidents 
and features. It is, of course, an equitable, and not a 


legal, interest or estate.®> 


Tentative trust. 
not completed or consummated.°°® 


A suggested or proposed trust, 
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perpetuity.°® 
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Transgressive trust. A trust which transgresses 
the rule against perpetuities,°? being in equity, the 
substantial equivalent of what in law is called a 


Other trusts defined and discussed elsewhere are 
ministerial trusts, 


59 


savings bank trusts,°° testamen- 


tary trusts,°! voting trusts,°? trusts ex maleficio,®* 


trusts ex delicto,** trusts in invitum.®® 


V. CREATION, EXISTENCE, AND VALIDITY 


[§ 21] A. Express 


Trusts***—1. Elements and 


been variously stated®’ to constitute an express trust 


Requisites—a. In General. While its elements have ' there must be an explicit declaration of trust, or 


and places it beyond the reach of his 
ereditors. Carter v. Brownell, 111 A. 
182, 184, 95 Conn. 216.. (3) “A fund 
intended by the testator to be used for 
the support and maintenance of a 
designated beneficiary, and not to be 
subject to the payment of his debts.” 
Patten v. Herring, 29 S.W. 388, 9 Tex. 
Civ.App. 640, 646. (4) “A trust in 
which a trustee is authorized or di- 
rected in his discretion to pay money 
or deliver certain benefits to the 
beneficiary, from time to time, but 
which are to cease upon the insol- 
vency or bankruptcy of the latter, is 
known as a spendthrift trust.” Keat- 
ing v. Keating, 165 N.W. 74, 182 Iowa 
1056, 1075. (5) ‘Restraints upon the 
alienation, voluntary or involuntary, 
of equitable life estates.’ Bruceton 
Bank v. Alexander, 98 S.E. 804, 83 W. 
Va. 573. (6) ‘‘The founder of a trust 
may provide in direct terms that his 
property shall go to his beneficiary to 
the exclusion of his alienees and to 
the exclusion of his creditors; such 
estates being commonly known as 
spendthrift trusts.” Manders v. Mer- 
eantile Trust & Deposit Co., 128 A. 
145, 147, 147 Md. 448. (7) “What 
is commonly called a spendthrift trust 
[is created where] neither the inter- 
est nor the principal could be reached 
by their [the beneficiaries’] creditors.” 
Merrill v. Preston, 72 N.E. 941, 942, 
187 Mass. 197. 

{c] Purpose. — A “spendthrift 
clause” is intended to protect the 
cestui que trust against his own im- 
providence, and against directly or in- 
directly anticipating the income that 
is, against spending it in advance of 
its accrual by running in debt, or 
mortgaging it for a sum at present in 
hand. Wright v. Leupp, 62 A. 464, 
465, 70 N.J.Eq. 130. 

[d] “Cessor” distinguished.— 
Lynch v. Lynch, 159 S.E. 26, 28, 161 S. 
OmA0 80 AAU: RB, 99:78 


51. Graham v. More, (Mo.) 189 S. 
W. 1186, 1188; Fowler & Lee v. Web- 
ster, 92 S.H. 157, 173 N.C. 442, 443. 


fa] “Spendthrift trust is not pas- 
sive trust, even as to the income, for 
in that case the income would become 
the property of the beneficiary as fast 
as it accrues and could be subject to 
his debts, unless exempted by statute 
as a part of his personal property 
exemption; but the income itself is 
to be used and disposed of by the trus- 
tee according to its judgment for the 
best results in the support and main- 
tenance of the beneficiary.” Fowler & 
Lee v. Webster, 92 S.E. 157, 173 N.C. 
442, 443. 


52. See cases infra this note. 
[a] Distinguished from ordinary 
trusts.—(1) ‘‘Spendthrift trusts are 


not created merely for the purpose of 
preserving the corpus of the fund in- 
tact for the remainderman or on other 


trusts, leaving the beneficiary to use 
the income as he may see fit, but they 
require the trustees to hold and dis- 
burse the income itself. The cestui 
que trust has no right to touch one 
cent thereof. It is this that differ- 
entiates a spendthrift trust from an 
ordinary trust, in which last the trus- 
tee hands over the income to be dis- 
posed of by the beneficiary.’ Fowler 
& Lee v. Webster, 92 S.E. 157, 173 N.C. 
442, 443. (2) “The difference .. . 
between an ordinary and a spendthrift 
trust is in the main that by the latter 
the beneficiary takes the property, in- 
terest, or income free from liability 
for his debt.’’ Nunn y. Titche-Goet- 
tinger Co., (Tex.) 196 S.W. 890, 892. 


53. Croom v. Ocala Plumbing & 
Blectrie Co., 57 So. 248, 244, 62 Fla. 
460; O’Hare v. Johnson, 113 N.E.. 127, 
273 Ill. 458; Nunn v. Titche-Goetting- 
er Co., (Tex.) 245 S.W. 421, 422; Lind- 
sey v. Rose, (Tex.) 175 S.W. 829, 831. 


54. Croom v. Ocala Plumbing & 
Blectric Co., 57 So. 2438, 244, 62 Fla. 
460; O’Hare v. Johnson, 113 N.E. 127, 
273 Ill. 458; Nunn v. Titche-Goetting- 
er Co., (Tex.) 245 S.W. 421, 422; Lind- 
sey v. Rose, (Tex.) 175 S.W. 829, 831. 


55. Bruceton Bank v. Alexander, 
98 S.E. 804, 805, 88 W.Va. 5738. 

56. In re United States Trust Co., 
102 N.Y.S. 271, 272, 

57. Pulitzer v. Livingston, 36 A. 
635, 89 Me. 359, 364. 

58. Pulitzer v. Livingston, 
635, 89 Me. 359, 364. 


36 A. 


59. See Ministerial § 11. 

60. See infra §§ 65-68. 

61. See Wills [40 Cye 1727-1820]. 
62. See Corporations § 1420. 

63. See supra § 14. 

64. See supra § 14. 

65. See supra § 14. 

66. “Express trusts” defined and 


distinguished from other trusts see 
supra § 10. 

67. See cases infra this note. 

“The elements necessary for a trust 
are (1) a settlor; (2) a trustee; (3) 
a beneficiary; (4) a trust res; and 
(5) a declaration of the terms of the 
disposition of the trust res.” In re 
Leverich’s Will, 288 N.Y.S. 533, 135 
Misc. 774, 786 [aff 251 N.Y.S. 870, 234 
App.Div. 625]. 

“A designated beneficiary; a desig- 
nated trustee, who must not be the 
beneficiary; a fund or other property 
sufficiently designated or identified to 
enable title thereto to pass to the 
trustee; and the actual delivery of 
the fund or other property, or of a 
legal assignment thereof to the trus- 
tee, with the intention of passing 
legal title thereto to him as trus- 
tee.’”” Brown v. Spohr, 73 N.E. 14, 16, 
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180 N.Y. 201, 209; Central Trust Co. 
of New York v. Gaffney, 142 N.Y.S. 
902, 905, 157 App.Div. 501 [aff 109 N.E. 
1069, 215 N.Y. 740]; Hammerstein v: 
Equitable Trust Co., 141 N.Y.S. 1065, 
156 App.Div. 644, 650 [aff 103 N.E. 
706, 209 N.Y. 429, remittitur gr 105 N. 
E. 1085, 211 N.Y. 611]; Devoe v. Lutz, 
117 N.Y.S. 339, 133 App.Div. 356, 358; 
Mersereau v. Bennet, 108 N.Y.S. 868, 
873, 124 App.Div. 413; In re Espen- 
scheid’s Estate, 250 N.Y.S. 556, 558, 
140 Mise. 53; In re Bogan’s Estate, 
221 N.Y.S. 604, 605, 129 Misc. 119. 


“Every trust has three separate ele- 
ments, intertwined closely, but capa- 
ble of independent consideration. 
These are the trust property, the trust 
object, and the trust term.’’ Crooke v. 
County of Kings, 97 N.Y. 421, 436; 
Kahn v. Tierney, 120 N.Y.S. 663, 665, 
135 App.Div. 897 [aff 94 N.E. 1095, 201 
NG Yi 6. Gils 


“To constitute a direct trust, there 
must be a conveyance or transfer to 
a person capable of holding it. There 
must also be an object or fund trans- 
ferred, and a cestui que trust or pur- 
pose to which the trust fund is to be 
applied.’”” Commissioners v. Walker, 
Ti Miss.c 14321855938 = Aun Dy 4335 Lo 
same effect Conley v. Daughters of 
the Republic, 156 S.W. 197, 106 Tex. 
80 [rev (Civ.App.) 151 S.W. 877]. 


“Certain requisites in order to ren- 
der it [an express private trust] en- 
forceable must always exist, chief 
among which are: ‘1. The words of 
the testator must be construed as 
mandatory. 2. The person intended 
to be the beneficiary must be certain. 
3. The subject to which the obliga- 
tion relates must be certain.’” San- 
ford’s Adm’r v. Sanford, 20 S.W.(2d) 
83, 87, 230 Ky. 429. 

“The essential requisites of a valid 
trust are: First, a sufficient expres- 
sion of an intention to create a trust; 
and, second, a definite beneficiary.” 
Carter v. Gibson, 45 N.W. 634, 636, 29 
Neb. 324, 26 Am.S.R. 381. 


“In order to create a trust, there 
must be an agreement to receive and 
hold title, and to dispose of it, in ac- 
cordance with the purposes of the 
creator of the trust as embodied in 
the agreement.” Johnson v. Wik- 
ao ETL SV G20) GIy Goyer aolieys 


“All that is required of a valid 
trust in personal property is that it 
shall be for a lawful purpose and be 
sufficiently definite and certain so 
that a court can deal with it in the 
exercise of its judicial functions and 
enforce it.” In.re Evenson’s Will, 155 
IN Wit She Gl Wis: 6209) God. 

[a] Most common elements have 
been said to be: Sufficient words to 
create a trust; a definite subject; 
and a certain and ascertained object. 
Bay Biscayne Co. v. Baile, 75 So. 860, 
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circumstances which show beyond reasonable doubt 
that a trust was intended to be ecreated,®*® accom- 
panied with an intention to ereate a trust,°® fol- 
lowed by an actual conveyance or transfer’? of law- 
ful, definite property’! or estate or interest,’> made 
by a person capable of making a transfer thereof,”* 
for a definite term,’4 vesting the legal title’® pres- 
ently?® in a person capable of holding it,’” to hold as 
trustee?’ for the benefit of a cestui que trust or pur- 
pose to which the trust fund is to be applied;*® or 
a retention of title by the owner under circumstances 
which clearly and unequivocally disclose an intent 


‘TRUSTS 


73 Fla. 1120; Floyd v. Smith, 51 So.{ tion v. Tunnicliffe, (Fla.) 140 So. 806. 


587, 59 Ela. 485, 87 L.R.A.N.S. 651, 
138 Am.S.R. 38, (21) Ann-Cas.. 3138; 
Lines v. Darden, 5 Fla. 51; Kinney v. 


Robinson, 30 Hawaii 246; Sieling v. 
Sieling, 135 A. 376, 151 Md. 536 [quot 
Cyc]; Harris Banking Co. v. Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R.A.N.S. 
790; Van Studdiford v. Randolph, 
(Mo.App.) 49 S.W.(2d) 250; Gough v. 
Satterlee, 52 N.Y.S. 492, 32 App.Div. 
33; Farmers’ L. & T. Co. v. Carroll, 
5 Barb. (N.Y.) 618; Throop v. Hatch, 
3 Abb.Pr. (N.Y.) 23; Thomas v. Clay, 
122 S.E. 852, 187 N.C. 778; Lawrence 
v. Godfrey, 146 A. 107, 296 Pa. 474; 
In re Vosburgh’s Estate, 123 A. 813, 
279 Pa. 329; Smith’s Estate, 22 A. 916, 
144 Pa. 428, 27 Am.S.R. 641; Cruwys 
v. Colman, 9 Ves.Jr. 319, 32 Reprint 
626. 


68. Declaration of trust see infra 
§ 46. 

-69. Ala.—Cresswell v. Jones, 68 
Ala. 420. 


Del.—Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 83 
A. 520; 10 Del.Ch. 18. 

Tli.— Fllis v. Flannigan, 116 N.E. 
618, 279 Ill. 98. See Talcott v. Ameri- 
can Board of Com’rs for Foreign Mis- 
sions, 205 Ill.App. 339. 


Ky.—Sehauberger v. Tafel, 
W. 958, 202 Ky. 9. 

Md.—Foschia v. Foschia, 148 A. 121, 
158 Md. 69; Colmary v. Fanning, 92 A. 
1045, 124 Md. 548; Colburn v. Union 
Protestant Infirmary of Baltimore 
City, 78 A. 817, 114 Md. 94; Mory v. 
Michael, 18 Md. 227 (a grant clearly 
expressing that the grantee is not to 
have the benefit, but to hold to the 
beneficial use of another, will make 
him a trustee holding the title for 
the beneficial owner). 


Mo.—In re Soulard, 43 S.W. 617, 141 
Mo. 642. 


Neb.—Carter v. Gibson, 45 N.W. 634, 
29 Neb. 324, 26 Am.S.R. 381. 


N.H.—Burns v. Nolette, 144 A. 848, 
83 N.H. 489, 67 A.L.R. 1071. 


N.Y.—Mersereau v. Bennet, 108 N.Y. 
S. 868, 124 App.Div. 413; Brown v. 
Spohr, 84 N.Y.S. 995, 87 App.Div. 522 
{aff 73 N.H. 14, 180 N.Y. 201]. 

Ohio.—Redkey v. Worthington, 13 
Ohio Cir.Ct.N.S. 177, 32 Ohio Cir.Ct. 
SGos 

Or.—Stephens v. Tipton, 268 P. 1014, 
128 Or. 115. 

Pa.—Smith’s Estate, 
Pa. 428, 27 Am.S.R. 64 

Vt.—Porter v. Rutiand Bank, 19 Vt. 
410. 
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pe A. 916, 144 


Eng.—Brook vy. Brook, 3 Smale&G. 
280, 65 Reprint 659. ° 


Can.—McPherson v. L’Hirsndelle, 
[1927] 2 Dom.L.R. 1076. 


[a] Equity court will not impute 
inteation, to create a trust not con- 
templated. McCrory Stores Corpora- 


Expression of intention see infra § 


[b] Fact question.—Creation of 
trust is largely fact question. Quat- 
tlebaum v. Hendrick, 16 S.W.(2d) 591, 
179 Ark. 494. 


[c] Knowledge of statutes pre- 
sumed.—In determining whether trust 
estate is created, the intention of the 
testator or grantor, as the case may 
be, must be sought, and, in so doing, 
it must be presumed that the testa- 
tor or grantor had full knowledge of 
the acts of the general assembly of 
the state in force at the time of the 


execution. Perkins v. Safe Deposit & 
Trust Co. of Baltimore, 113 A. 877, 
138 Md. 299. 

70. See infra § 74. 

71. See infra § 25. 

72. Trautz v. Lemp, (Mo.) 46 S.W. 
(2ay) 135. 


73. See infra § 22. 
74. Underwood v. Curtis, 28 N.E. 
H8o- tat INDY. 5235 Crooke. vi anss 


County, 97 N.Y. 421; Kahn v. Tierney, 
120 N.Y.S. 663, 135 App.Div. 897 [aff 
94 N.E. 1095, 201 N.Y. 516]. 


75. See infra § 74. 


76. Central Trust Co. of New York 
v. Gaffney, 142 N.Y.S. 902, 157 App. 
Bes 501 [aff 109 N.E. 1069, 215 N.Y. 


Intention. in presenti see infra § 47. 


§ He Who may be trustee see infra 


78. Gifford v. Rising, 3 N.Y.S. 392, 
51 Hun 1. 


Appointment of trustee by court 
see infra §§ 372-405. 


79. U.S.—Young ve Mercantile 
Trust Co., 140 F. 61° [aff 145 BF. °39, 
T5 CC. Az 264). 


Fla.—Axtell v. Coons, 89 So. 419, 
82 Fla. 158; Floyd v. Smith, 51 So. 
537, 59 Bla. 485, 37 L.R.AUN:S. 651, 
133) “Am Se, sss 21" Ann Gash sisi 
Lines v. Darden, 5 Fla. 51. ; 


Ky.—Lossie v. Central Trust Co. of 
Owensboro, 292 S.W. 338, 219 Ky. 1. 


Me.—Miles v. Coombs, 115 A. 249, 
120 Me. 453. 


Minn.—Hospes v. Northwestern 
Mfg., etc., Co., 50 N.W. 1117, 48 Minn. 
174, 31 Am.S-R. 637,015 1. R.A. 470: 

Miss.—Sinking Fund Com’rs. y. 
Walker, 7 Miss. 143, 38 Am.D. 433. 

Mo.—Harris Banking Co. v. Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R.A.N.S. 
790; Foster v. Friede, 37 Mo. 36. 

Neb.—Carter v. Gibson, 45 N.W. 634, 
29 Neb. 324, 26 Am.S.R. 381. 


N.Y.—Peo. y. Powers, 147 N.Y. 
104, 41 N.E. 432, 35 L.R.A. 502; Tilden 
Vv. ‘Green, L308N JY. 295128 NBh Ss0n 14 
L.R.A. 33, 27 Am.S.R. 487; Underwood 
Ve (Curtiss £27) oN. Y. 523), 28 ING boar 
Greene y. Greene, 125 N.Y. 506, 26 N. 
EH, 739, 21 Am.S.R. 748; Rose v. Hatch, 


to hold for the use of anothe 
trust must be sufficiently declared.** r 
from the standpoint of parties, an express trust 1m- 
plies a codperation of three persons: 
or a person who creates or establishes a trust. 
A trustee, or person who takes and holds the legal 
title to the trust property for the benefit of another. 
(3) A eestui que trust or person for whose benefit 
the trust is created.*? 

Spendthrift trusts. 
thrift trust, there must be a declaration of trust 
manifesting an intention to create such a trust;*? 


(§ 21 


r.2° The terms of the 


Considered 


(1) A settlor, 
(2) 


To constitute a valid spend- 


26N. ED 467, Joh aN: ¥o427 = Crookes 
Kings County, 97 N.Y. 421; Holmes 
v. Mead, 52 N.Y. 332; Hayes v. Claes- 
sens, 179 N.Y.S. 153, 189 App.Div. 449; 
Central Trust Co. of New York v. 
Gaffney, 142-N.Y.S. 902, 157 App.Div. 
501 [aff 109 N.E. 1069, 215 N.Y. 740]; 
Kahn v. Tierney, 120 N.Y.S. 663, 135 
App.Div. 897 [aff 94 N.E. 1095, 201 N. 
WV 516] se DEVOS UVe6 JaUibZ, wdc eeNER ess 
339, 133 App.Div. 356; Mersereau v. 
Bennet, 108 N.Y.S. 868, 124 App.Div. 
413; Brown v. Spohr, 84 NuY.S: 995,87 
App.Div. 522 [aff 73 N.E. 14, 180 N.Y. 
201]; Gough v. Satterlee, 52 *N.Y.S. 
492, 32 App.Div. 33; Burnet v. Book- 
staver, 10 Hun 481; Farmers’ L. & 
™ Gol v. Carroll, 5 Barb. 613) vingre 
Hopkins’ Estate, 252 N.Y.S. 438, 140 
Misc. 795; In re Moss’ Will. 243 N.Y. 
S. 751, 137 Mise. 449; In re Catlin, 160 
N.Y.S. 1034, 97 Misc. 223; Simon v. 
Burgess, 127 N.Y.S. 147, 71 Misc. 300 
nce 130 N.Y.S. 642, 146 App.Div. 

Ohio.—De La Croix v. Eid Concrete 
Co., 8 Ohio N.P.N.S. 489. 


Or.—Hawkins vy. Donnerberg, 66 P. 
691, 908, 40 Or. 97. 


Pa.—Smith’s Estate, 144 Pa. 428, 
22 A. 916, 27 Am.S.R. 641; Wallace v. 
Wainwright, 87 Pa. 263. 


Tex.—Austin v. Cahill, 88 S.W. 542, 
89 S.W.-552, 99 Tex, 172. 


Wis.—Warsco v. Oshkosh Savings & 
fee Co., 196 N.W. 829, 831, 188 Wis. 


Eng.—Cruwys v. Colman, 9 Ves.Jr. 
319, 32 Reprint 626. 


“The fundamental element of a trust 
is that the trust property, so long as 
the trust lasts, is irrevocably devot- 
ed to the benefit of certain specified 
persons called cestuis que trustent, of 
whom the donor may be one.’ Siter 
v. Hall, 294 S.W. 767, 220 Ky. 43, 48; 
Warsco v. Oshkosh “Savings & Trust 
Co., supra. 

[a] Trust for benefit of “family.” 
—A trust for the benefit of a per- 
son and “family” does not fail because 
of lack of beneficiary, and vest abso- 
lutely in the person named, as the 
provision for the ‘family’ includes 
the beneficiary’s children. Amster- 
dam First Nat. Bank v. Miller, 49 N. 
Y.S. 981, 24 App.Div. 555, 27 N.Y.Civ. 
Proc: ils 


[b] ‘Trust inter vivos for benefit of 
“heirs.”,—Under the rule of property, 
nemo est heres viventis (no one is an 
heir to the living), it has been held 
that a trust inter vivos with a re- 
mainder “in trust for my own right 
heirs forever’ failed. In re Brolas- 
ky’s Estate, 153 A. 739, 302 Pa. 439. 


80. See infra § 61. 
81. See infra § 46. 


82. Dillenbeck v. Pinnell, 96 N.W. 
860, 121 Iowa 201, 203. 


Parties see infra §§ 22-24. 


83. Rose y. Southern Michigan 
Nat. Bank, 238 N.W. 284, 255 Mich. 
abe aees ARs oe eee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 21-24] 


the interest of the donee cannot exceed an equitable 
life estate in the income of the property,*+ without 
title or right to the possession of the property it- 
self,*° securing it against the beneficiary’s improvi- 
dence or incapacity ;*° the legal title must be vested 
in a trustee,s* who may be authorized or directed 
at his diseretion,’* or on the happening of certain 


events,*® to pay money, or deliver benefits,®° to the’ 


beneficiary; and the trust must be an active one.®! 
The beneficiary must not possess power to destroy 
the trust and acquire full power of alienation,®? 
and it has been held that the trust deed must con- 
tain a provision against alienation or anticipation 
of income.®? It is not necessary that the beneficiary 
be a spendthrift,®* or that there be a gift over on 
the termination of the trust.2® The court will not 
inquire into the reason or wisdom of ereating a 
spendthnift trust; it will assume that they are 
sufficient.°® 


[§ 22] b. Parties°*7—(1) Settlor or Creator. 
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Every person competent to make a wil or enter into 
a contract has the power to dispose of his property 
by creating a trust.°® The state, by legislative en- 
actment, may create a valid trust.®® In the absence 
of statute, a court has no power to create a trust.? 
Obviously, a person who has no title or interest 
in property can create no trust therein. In case 
the legal title to property is already held by one 
person for the benefit of another, the power to de- 
clare a further trust resides in the beneficial owner.* 


[§ 23] (2) Trustee. While a trustee is essential 
to a trust,® equity will not permit a trust, otherwise 
perfectly declared, to fail for want of a trustee,® but 
will, in case of a vacancy, either appoint a trustee’ 
or assume the administration and execution of the 
trust itself.® 


[§ 24] (3) Cestui Que Trust.® It is essential to a 
private trust that there be a cestui que trust or benc- 
ficiary,!° which must be a person or legal entity,'? 


2q5; McCurdy v. Bellefonte Trust Co., 
141 A. 247, 292 Pa. 407; Estes v. Estes, 
(Tex.Civ.App.) 255 S.W. 649 [aff 267 
S.W. 709]. 

Sufficiency of declaration to show 
intent to create spendthrift trust see 
infra § 47. 

84 U.S.—West Tennessee Co. v. 
Townes, 52 F.(2d) 764. 

Mich.—Rose vy. Southern Michigan 
-Nat. Bank, 238 N.W. 284, 255 Mich. 
275. 

Mo.—Kessner v. Phillips, 88 S.W. 
66, 189 Mo. 515, 107 Am.S.R. 368. 

S.C.—Bynch v. Lynch, 159 S.E. 26, 
A615 35.6. 1105 SORVALL R. 977. 

W.Va.—McCreery v. Johnston, 110 
S.E. 464, 90 W.Va. 80. 

{a] Thus an equitable fee-simple 
estate in real property, or an absolute 
equitable estate in personal property, 
cannot be encumbered by a _ spend- 
thrift trust. Spann y. Carson, 116 S. 
Peon, igo S.C. olds a VLCC reery Ve 
Johnston, 110 S.E. 464, 90 W.Va. 80. 


85. Haskell v. Haskell, 125 N.E. 
601, 602, 234 Mass. 442; Lynch v. 
Lynch, 159 S.E. 26, 161 S.C. 170, 80 
Aci 941. 

“Restraints on alienation of prop- 
erty by way of spendthrift trusts are 
void as limitations attached to legal 
interests, and are valid as respects 
equitable fees in real estate and inter- 
ests in personal property.” Haskell 
v. Haskell, supra. 

{a] Property actually devised.—A 
provision in a will, that property ac- 
tually devised shall not be subject to 
the debts of the devisee, is contrary 
to public policy and void. Brock v. 
Brock, 183 S.W. 213, 168 Ky. 847. 

s6. Nunn v. Tiche-Goettinger Co., 
(Tex.Commn.App.) 245 S.W. 421 [aff 
(Civ.App.) 196 S.W. 890]. 

87. U.S—West Tennessee Co. v. 
Townes, 52 F.(2d) 764. 

Mich.—Rose v. Southern Michigan 
Nat. Bank, 238 N.W. 284, 255 Mich. 
205% 

Mo.—Kessner v. Phillips, 88 S.W. 
66, 189 Mo. 515, 107 Am.S.R. 368. 

S.C.—Lynch v. Lynch, 159 S.E. 26, 
V6I-S:Cs 170; S0eAE. Ry 977 

Tex.—Estes v. Estes, (Civ.App.) 
255 S.W. 649 [aff 267 S.W. 709]. 

88. Keating v. Keating, 165 N.W. 
G4, 182 Iowa 1056. 

89. Keating v. Keating, supra. 

[a] Payment on solvency of ben- 
eficiary.—A will providing that in 


case a son “shall at any time during 
his lifetime become free and dis- 
charged from all his debts” the prin- 
cipal of the fund should be paid over 
to him constitutes a valid spendthrift 
trust. Siemers y. Morris, 154 N.Y.S. 
1001, 169 Anp.Div. 411, 15 Mills 488. 


90. Keating v. Keating, 165 N.W. 
74, 182 Iowa 1056. 

$1. West Tennessee Co. v. Townes, 
52 F.(2d) 764; Rose v. Southern Mich- 
igan Nat. Bank, 238 N.W. 284, 255 
Mich. 275; Kessner v. Phillips, 88 S. 
W. 66, 189 Mo. 515, 107 Am.S.R. 368; 
Lynch v. Lynch, 159 S.E. 26, 161 S. 
C1705 80 AGE Ro 77: 

[a] Active trust must be inter- 
posed between the legal and equitable 
estates to render a spendthrift trust 


effective. Witzel v. Carothers, 30 Pa. 
Dist. 185. 
92. Hallett v. Thompson, 5 Paige 


(N.Y.) 583; In re Morgan’s Estate, 72 
A. 498, 223 Pa. 228, 25 L.R.A.N.S. 236, 
132; Am.S.R.,.782. 

93. Houghton y. Tiffany, 82 A. 831, 
116 Md. 655. 

94 Jones v. Harrison, 7 F.(2d) 461 
[cert den 46 S.Ct. 351, 270 U.S. 652, 70 
L.Ed. 781]; Estes v. Estes, (Tex.Civ. 
App.) 255 S.W. 649 [aff 267 S.W. 709]. 

95. Wagner v. Wagner, 91 N.E. 66, 
244 Ill. 101, 18 Ann.Cas. 490. 


96. Beckwith’s Estate v. Cooper, 
258 Ill.App. 411. 

97%. Creation of trust by married 
woman for husband see Husband and 
Wife § 281. 


Power of minor to create trust see 
Infants § 91. 


98. Schumann-Heink vy. Folsom, 
159. IN. ER 2b0ppoce. UNS 2I- 158. vA eR, 
485; Reiff v. Horst, 52 Md. 255; Skeen 
v. Marriott, 61 P. 296, 22 Utah 73. 

[a] Married woman may create a 
trust for her minor child as to prop- 
erty which passes under her will. 
Cotton’s Estate, 19 Pa.Co. 247. 


[b] Where several persons collect- 
ed contributions from a large num- 
ber of, persons for the benefit of a 
child, they were agents for the con- 
tributors for the final disposition of 
the fund, and had authority to create a 
trust, moneys having been received 
without any specific direction from 
the several donors. Union Trust Co. 
v. Children’s Aid Ass’n, 134 N.E. 207, 
77 Ind.App. 575. 


99. Sinking Fund Com’rs y. Walk- 
er, 7 Miss. 148, 38 Am.D. 433. 


1. Simpson v. Simpson, 22 P. 167, 
80 Cal. 237. 


2. Byrne Realty Co. v. South Flor- 
ida Farms Co., 89 So. 318, 81 Fla. 805, 
864; Sansom v. Cornelison, 155 S.E. 
764, 171 Ga. 764; Loomis v. Loomis, 60 
Barb. (N.Y.) 22; In re Brown’s Ex’r, 
226 N.Y.S. 1, 1830 Mise. 865 [mod 169 
N.E. 612, 252 N.Y. 366]; Skeen v. 
Marriott, 61 P. 296, 22 Utah 73. 


[a] Rule applied.—A father’s dec- 
laration of trust of realty for the ben- 
efit of his son, to be effective, must 
have been prior to a conveyance of 
the same land to a corporation in 
which he owned all the stock. In re 
Brown’s Ex’r, 130 Misc. 865, 226 N.Y.S. 
1 [mod 169 N.E. 612, 252 N.Y. 366]. 


[b] Agent, who has no title or in- 
terest in the property of his principal, 
cannot, without express authority 
therefor, create or impress a trust 
upon such property. New York Uni- 
versity v. Loomis Laboratory, 70 N.E. 
413, 178-N-Y. 137. 


3. Kronheim v. Johnson, 7 Ch.D. 
60. See Tierney v. Wood, 19 Beav. 
330, 52 Reprint 377 (holding further 
that the person to create a trust and 
the person who is, by law, enabled to 
declare the trust, are one and the 
same). : 


4. Designation of trustee see in- 
fra §§ 342-346. 


Power of corporation to hold as 
trustee see Corporations §§ 2402, 2403. 

Who may be trustee see infra §§ 
326-338. 

5. See supra § 21. 

6. See infra § 372. 

7. See infra § 376. 

8 See infra § 550. 

9. Cross references: 
Certainty in designation of beneficia- 


hy in trust instrument see infra § 
Oa. 


Charities as beneficiaries see Chari- 
ties §§ 58-64. 

Persons entitled to enforce express 
trusts see infra §§ 883-886. 

Power of corporation to be beneficiary 
in trust see Corpora‘tions § 2401. 
Voluntary religious society as bene- 
ficiary see Religious Societies § 98. 

10. See supra § 21. 


ll. Festorazzi v. St. Joseph’s Cath- 
olic Church, 18 So. 394, 104 Ala. 327, 
53 Am.S.R. 48, 25 L.R.A. 360. 


[a] Saying of masses.—(1) A be- 
quest to a church to be used in sol- 
emn masses for the repose of the tes- 
tator’s soul is not a valid trust be- 
cause there is no beneficiary capable 
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distinct from the trustee,1? but it is not necessary 
that the cestui que trust be in existence at the time 
of the creation of the trust, it being sufficient if it 
comes into being during the life of the trustee.’* 
It is not necessary that the beneficiary be named if 
he is so described that he is capable of being identi- 
fied and distinguished from every other human be- 
ing.14 It is the general rule, with some exceptions,'? 
that persons who have no right to aequire and hold 
property cannot become beneficiaries and acquire the 
beneficial interest in property through the medium 
of a trust.1° It is held that a trust may be created 
for the benefit of minors,’ the settlor’s wife and 
children,8 the trustee’s wife and children,'® a 
school,?° an unincorporated joint stock company”? 
and the residents of an unincorporated village.*? 
Except where the rights of creditors are concerned,*® 
a trust’ may be created for the benefit of the settlor 
during his life, with remainder to other persons,** 
although trusts for the sole use and benefit of the 
settlor are expressly or impliedly prohibited by some 
statutes.25 The beneficiary may enhance the corpus 


to see that the church properly ap-| valid. 
plies the trust. Festorazzi vy. St. Jo-]| (55 Va.) 251. 
seph’s Catholic Church, 18 So. 394, Power of: 


104 Ala. 327, 53 Am.S.R. 48, 25 L.R.A. 
360. (2) Saying of masses as chari- 
table gift see Charities § 26. 

12.' See infra § 237. 

13. Salem Capital Flour Mills Co. 
v. Stayton Water-Ditch, etc., Co., 33 
F. 146, 13 Sawy. 99; Ashhurst v. Giv- 


§ 24. 


en, 5 Watts&S. (Pa.) 323; Folk vy. 17. 
PMS Se IS le Chon LOOM Sie. ac10.0| SONA. 498. 
But see Thompson vy. Womack, 9 La. 18. 

Ann. 555 (stating that a trust estate 58 eeu 317. 


TRUSTS 


Dunlop v. Harrison, 14 Gratt. 


Aliens to be beneficiaries see Aliens 

Corporation to be heneficiary see Cor- 
porations § 2401. 

Slaves to be beneficiaries see Slaves 
§ 14. 

Cressman’s Appeal, 42 Pa‘ 147, 


Sloan v. Birdsall, 11 N.Y.S. 814, 


of the estate by voluntary contribution.?°® 


Statutory limitation of trusts to beneficiaries not 
sui juris. Under a statute that trust estates may 
be created for the benefit of any minor, or person 
non compos mentis, or any male person of age, when- 
ever in fact such person is, on account of mental 
weakness, intemperate habits, or wasteful and profli- 
gate habits, unfit to be intrusted with the right and 
management of property,?” it has been held that a 
trust estate cannot be created for the benefit of one 
sui juris,2® who has no wasteful, intemperate, or 
profligate habits;?® that a person cannot, by deed, 
create out of his own property, on his own behalf, 
a trust estate;?° but a trust may be created for 
minors although there are no active duties to be 
discharged by the trustee.*t Such a statute does 
not prevent the creation of a trust for the benefit 
of a person sui juris, for life, with a limitation in 
trust to another person sui juris;°* but the mere fact 
that there is a legal remainder over will not suffice 


® 


464, 99 N.Y. 451, 52 Am.R. 41; Foster 
v. Coe, 4 Lans. 53. 

Or.—Allen.v. Hendrick, 206 P. 733, 
104 Or. 202 [cit Cye]; Gray v. Beard, 
LSE. TOLN6 O Oreo. 

Pa.—Mandel v. Bron, 113 A. 834, 270 
Pa. 566; Ashhurst’s Appeal, 77 Pa. 
464; Andress v. Lewis, 1 Pa.Co. 293. 

Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338. 

Wis.—Warsco v. Oshkosh Savings & 
Trust Co., 196 N.W. 829, 188 Wis. 156. 


[a] Corpus to become part of set- 


could not be created by parol in favor 
of persons not in esse at the time of 
the gift). 


14. Peo. v. Powers, 41 N.E. 432, 147 
INaY.1104)°35 LcR.A. 502; Holmes v. 
Mead, 52 N.Y. 332. 


15. See cases infra this note. 


[a] In Pennsylvania (1) a trust 
for the sole and separate use of a 
woman will be upheld only when the 
woman is married or the trust is 
ereated in immediate contemplation 
ef her marriage. Ewalt v. Davenhill, 
10D JA. 756,257 Pa. 3855, Carman: v. 
Bumpus, 90 A. 544, 244 Pa. 136; Yard 
v. Pittsburgh, ete., R. Co., 18 A. 874, 
131 Pa. 205; Neale’s Appeal, 104 Pa. 
214; Ogden’s Appeal, 70 Pa. 501; 
Springer v. Arundel, 64 Pa. 218; Wells 
v. McCall, 64 Pa. 207; Benefactor 
Buidine —& loan “Assn “Vv. atta, 
(Super.) 161 A. 757; Rienzi v. Goodin, 
24 Pa.Dist. 389; Funk’s Estate, 9 Pa. 
Co. 113; Hildeburn’s Estate, 8 Pa.Co. 
369; Matter of Stirling, 11 Phila. 150; 
Pickering v. Coates, 10 Phila. 65; 
Springer v. Arundel, 7 Phila. 224, 
(2) And if it meets the above re- 
quirements, a spendthrift trust may 
be created for a woman as well as a 
man, Ewalt v. Davenhill, 101 A. 756, 
257 Pa. 385. 


Power of unincorporated associa- 
ticn, to be cestui que trust see Asso- 
ciations § 33. 


16. See Trotter v. Blocker, 6 Port. 
(Ala.) 269; Ayres v. New York M. 
EK. Church, 5 N.Y.Super. 351. 


[a] Free negro was prohibited by 
a statute of Virginia from acquiring 
any slave except his own relatives, 
and it was held that he could not 
take indirectly through a trust what 
he was prohibited from taking direct- 
ly, although a trust for him in the 
proceeds of the sale of slaves was 


For later cases, developments and 


Accumulation for benefit of wife 
and child see Perpetuities §§ 80-84. 
Conveyance by husband to wife 


through medium of trust see Husband 
and Wife § 265. 


19: ‘De Roy v. “Riehards; 8% “Pa: 
Super. 119. 
20. Proprietors White School 


House v. Post, 31 Conn. 240. 


[a] In New York, under Education 
L. § 520, providing that property may 
be given in perpetuity or otherwise 
to any school district or its trustees, 
it has been held that a testator could 
vest the fund in trustees of his own 
choice to pay over the income to the 
school district. In re Sayre’s Will, 
166 N.Y.S. 499, 179 App.Div. 269. 


21. Hart v. Seymour, 35 N.E. 246, 
147 Ill. 598. 


22. Miller v. Rosenberger, 46 S.W. 
167, 144 Mo. 292. 


23. Hackley vy. Littell, 113 N.W. 
787, 150 Mich. 106; Gilman v. Mc- 
Ardle, 2 N.E. 464, 99 N.Y. 451, 52 Am. 
R. 41; Sloan v. Birdsall, 11 N.Y.S. 
814, 58 Hun 317. See Rienzi vy. Goodin, 
24 Pa.Dist. 389 (recognizing the rule). 

24. U.S.—Heermans v. Schmaltz, 7 
F. 566, 10 Biss. 323. 


Conn.—Cramer y. Hartford-Con- 
necticut Trust Co., 147 A. 139, 110 
Conn. 22, 73 A.L.R. 201. 


Ill.— Lawrence vy. Lawrence, 54 N.E, 
OLS els  Mile a4 ee 

Ky.—Siter v. Hall, 
220 Ky. 48. 

Mass.—Kelley v. Snow, 70 N.E. 
185 Mass. 288. ee 

Mo.—Davis v. Rossi, 34 S.W.(2d 
8, 326 Mo. 911; Taylor vy. Welch, ie 
S.W. 490, 168 Mo.App. 223. 


N.Y.—Gilman vy. McArdie, 


294 S.W. 767, 


2 N.E. 


tlor’s estate.—A trust for the sole 
benefit of declarant did not fail be- 
cause no provision was made for dis- 
position of the corpus to others at her 
decease, but the corpus became part 
of her estate. O’Brien v. Holden, 160 
A. 192, 104 Vt. 338. 


25. See statutory provisions. 


[a] In California a trust to hold 
rents and profits to the sole use of the 
settlor is not within the uses author- 
ized by Civ. Code § 857. Carpenter v. 
Cook,.64 PB: 997, 132 Cal. 621, 84. Aum: 
S.R. 118 [aff 60 P. 475]. 


{b] In Indiana a statute which 
forbids a conveyance of goods or chat- 
tels in trust to the use of the person 
making the same does not render in- 
valid a transfer of personal property 
under an instrument by which title 
and possession are given to a trustee 
for the use of designated beneficiaries, 
reserving to the grantor the income 
and profits, and so much of the prin- 
cipal as may be necessary for his 
maintenance. Pond v. Sweetser, 85 
Ind. 144. 


26. Central Trust Co. of New York 
ole, 164 N.Y.S. 478, 177 App.Div. 


27. See statutory provisions. 
28. Armour Fertilizer Works v. 
Lacy, 91 S\B. 12,146 Ga. 196. 


29. Lester v. Stephens, Oy 
113 Ga. 495. * pant 


30. Sargent v. Burdett, 2 .E. 
99 Ga. 111. cn 2 


31. Turner y. Barber, 6 is 
131 Ga. 444. Se hee 


32. Drennen y. Heard, 198 F. 414 
[aff 211 F. 335, 128 C.C.A. 14]; Palmer 
v. Neely, 135 S.E. 90, 162 Ga. 767; 
A Ma? v. Moore, 39 S.E. 415, 113 Ga. 


changes in the law see Annotations, same title and section number, 


s 


§§ 24-26] 


to uphold a trust for one sui juris.3% 


Use upon bargain and sale. It has been held that 
a use upon a bargain and sale cannot be limited to 
any person other than the bargainee, in whom alone 
the legal estate can be exeeuted.?# 


Trust for benefit of two persons. It has been held 
that there can be no trust in property for the com- 
mon benefit of two persons where one of them has 
power at any time to destroy the trust by disposing 
of the property.*® 


[§ 25] c. Subject Matter. While the subject mat- 
ter of a trust must be lawful*® definite** property, 
there appears to be no limitation or restriction on 
its kind or nature, it being the rule that a trust 
may exist in any property, real or personal, legal or 
equitable, which is in existence and which, in the eye 
of a court of equity, is of value.*8 Thus it is held 
that a trust may exist in a bond,®® money,‘® promis- 
sory notes,*t a deposit in a savings bank,*? future 


ni 43 4 } 4 45 is} 
earnings, leaseholds,** a growing crop,*® slaves,*® 
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an interest in a patent,47 and an undivided share in 
a ship in the process of construction.*® In order 
for a trust to attach, however, there must be some- 
thing tangible to which it can attach.*® For example, 
an idea, which is not patented, is not property which 
can be impressed with a trust.°° A privilege per- 
sonal in character cannot be the subject of a trust.°* 
However, it has been held that a declaration of trust 
of realty executed before the acquisition of the re- 
alty, but which was subsequently acquired, did not 
fail for want of the requisite subject matter,®? but 
that the instrument took full effect when the subse- 
quent title vested in the declarant.** 


[§ 26] d. Purposes®*—(1) In General. Except 
as to a purpose foreign to the public policy of the 
state,®°? or within the meaning of a statutory pro- 
hibition,®® the policy of the law to permit a man 
to make whatever disposition of his property he 
sees fit allows him to create an active express trust 
for any lawful®* purpose he deems wise and ex- 


33. De Vaughn v. Hays, 78 S.B. 844, 
140 Ga. 208. 

84 Jackson v. Cary, 16 Johns (N. 
Y.) 302; Jackson v. Myers, 3 Johns. 
(N.Y.) 388, 3 Am.D..504. 

35. Guye v. Guye, 115 P. 731,63 
Wash. 340, 37 L.R.A.N.S. 186. 


36. Byrne Realty Co. v. South 
Florida Farms Co., 89 So. 318, 81 Fla. 
805, 864. 

37. U.S.—Young v. Mercantile 
Trust Co.,) 140 F. 61. faff.145 "39, 
43 CCA. 264). 


Fla.—Byrne Realty Co. v. South 
Florida Farms Co., 89 So. 318, 81 Fla. 
805, 864; Floyd v. Smith, 51 So. 537, 
59 Fla. 485, 37 L.R.A.N.S. 651, 1388 Am. 
Solve loons ote Ann, CAS vol Site lates svi. 
Darden, 5 Fla. 51. 


T1l.—Marble v. Marble’s Hstate, 136 
N.E. 589, 304 Ill. 229 [aff 223 Il1l.App. 
524]. 

Ind.—Koehler v. Koehler, 121 N.E. 
450, 75 Ind.App. 510. 


Ky.—Lossie v. Central Trust Co. of 
Owensboro, 292 S.W. 338, 219 Ky. 1; 
Dickerson v. Snyder, 272 S.W. 384, 209 
Ky. 212. 

Miss.—Sinking Fund Com’rs_ v. 
Walker, 7 Miss. 143, 38 Am.D. 433. 


Mo.—Harris Banking Co. v.' Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R.A.N.S. 
790. 

N.J.—Taylor v. Coriell, 57 A. 810, 
66 N.J.Eq. 262. 

N.Y.—Underwood v. Curtis, 28 N.E. 
bebe t ONY. Oto; Greene V. Greene, 
DGreN. Hi 739). L25 N.Y. 506) IROSE. ‘Ve 
Hatch, 26 N.E. 467, 125 N.Y. 427; 
Crooke vy. Kings County, 97 N.Y. 421; 
Hayes v. Claessens, 179 N.Y.S. 153, 189 
App.Div. 449; Kahn vy. Tierney, 120 
N.Y.S. 663, 135 App.Div. 897 [aff 94 
N.E. 1095, 201. N.Y. 516]; Devoe v. 
Lutz, 117 IN. Y.S. 9339) °133, App.Div. 
356; Gough v. Satterlee, 52 N.Y.S. 
492, 32 App.Div. 33; Farmers’ L. & 
Ta Govev. Carroll,.5 ‘Barb. 6135" dn re 
Hopkins’ Estate, 252 N.Y.S. 438, 140 
Mise. 795; Simon v. Burgess, 127 N.Y. 
S. 147, 71 Mise. 300 [mod 130 N.Y.S. 
642, 146 App.Div. 37]. 


Ohio.—De La Croix v. Hid Concrete 
Co., 8 Ohio N.P.N.S. 489. 

Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 27 Am.S.R. 641. 

Tex.—Austin v. Cahill, 88 S.W. 542, 
89 S.W. 552, 99 Tex. 172. 

Eng.—Cruwys v. Colman, 9 Ves.Jr. 
319, 32 Reprint 626. 


[a] Aliquot share.—A trust can- 
not be established in an aliquot share 
of a man’s whole property. In re 
Imperial Textile Co., 255 F,. 199 [rev 
ZO) ED 

[b] Bule applied.mWhere an al- 
leged donor, at the time of delivery of 
checks to another in favor of alleged 
donees, had no funds in the bank sub- 
ject to check, and acquired none prior 
to his death, there not being a thing 
in esse as the subject matter of a gift, 
a trust was not created. Dickerson v. 
Snyder, 272 S.W. 384, 209 Ky. 212. 


Certainty of declaration see infra § 
50. 


38. IJl—Burke v. Burke, 102 N.E. 
2935 3259" Le 2/62: 

Iowa.—Haulman v. Haulman, 145 N. 
W. 930, 164 Iowa 471. ; 

Mo.—Samuel Haas Trimmed Hat 
Co. v. Service Ass’n, 297 S.W. 129, 222 
MouApp. 3.07 = Keit Gye]. 

N.Y.—In re Leverich’s Will, 238 N. 
OSs Doss Meo DMV LLS CeCe iatie aod Nye, 
S. 870, 234 App.Div. 625]. 


Okl.—Clark v. Frazier, 177 P. 589, 
74 Okl. 141. 
Tex.—Christopher y. Davis, (Civ. 


App.) 284 S.W. 253. 


W.Va.—Currence v. Ward, 27 S.E. 
329, 48 W.Va. 367. 


See Leland v. Collver, 34 Mich. 418 
(stating that trusts in personal prop- 
erty, where the specific property is 
constantly changing, but where the 
fund remains subject to the duties 
and burdens of the trust, are not in- 
valid or uncommon). 


[a] Interest in unadministered es- 
tate.—(1) While, before an estate is 
settled, there can be no residuary 


fund from which a trust estate can 
be created (Bennett vy. Littlefield, 58 
N.E. 1011, 177 Mass. 294), (2) a hus- 
band who possesses the entire benefi- 
cial interest in his deceased wife’s 
personal estate may, before adminis- 
tration thereof, make a valid assign- 
ment of his equitable interest to a 
trustee (Tarbox v. Grant, 39 A. 378, 56 
N.J.Eq. 199), (3) or may declare him- 
self trustee of all he may take there- 
under for the benefit of their child 
(Ginn’s Adm’x v. Ginn’s Adm’r, 32 
S.W.(2d) 971, 2386 Ky. 217). 


[b] Where husband is entitled to 
proceeds of sale of his wife’s land, 
it is not necessary that he should 
actually reduce the money to posses- 
sion in order to create a valid trust 
therein in favor of his wife. Clements 


Feat 11 A. 465,18 A. 71, 44 N.J.Eq. 

39. Brown vy. Harris, 25 Barb. (N. 
Y.) 134. See McIntyre v. Smith, 141 
A. 405, 154 Md. 660 (recognizing the 
rule). 

40. Hill v, Hill, 113 So. 306, 216 
Ala. 435. 

41. Broughton v. West, 8 Ga. 248; 
Duly v. Duly, 2 Ohio Dec. (Reprint) 
425, 3 West.L.Month,. 42. 


42. McCarthy v. Provident Sav. 
Inst., 34 N.E. 1078, 159 Mass. 527. 

43. Siter v. Hall, 294 S.W. 767, 
22.0" Key. 43. 

44. Christopher vy. Davis, (Tex.Civ. 
App.) 284 S.W. 253. 

45. Mauldin v. Armistead, 14 Ala. 
702. 

46. 
U2 

47. Thayer v. Pressey, 56 N.H. 5, 
WS, Massi 225; 


48. Starbuck v. Farmers’ L. & T. 
Co.,951. NaYeSie58,) 28s App upivia 2 Tae 


Curtis v. Fitzhugh, Jeff. (Va.) 


49. Hise v. Grasty, (Va.) 166 S. 
E. 567. 

50. Hise v. Grasty, supra. 

51. See case infra this note. 

[a] Prospecting permit, under 30 
U. S. C. A. 181 et seq, is personal in 
character and eannot be_ trusteed. 


American Sodium Co. v. Shelley, 276 
Po th, 61 Nev.0 344. 


52. Bryant v. Shaw, 
801, 190 App.Div. 578. 

53. Bryant v. Shaw, supra. 

54 ‘Trust for accumulation as af- 
fected by rule against perpetuities see 
Perpetuities §§ 80-87. 

Trusts for: 

Charitable purposes see Charities §§ 
Religious purposes see Religious So- 

cieties § 115. 

55. Lemmond v. Peoples, 41 N.C. 
137. 

Illegality of provision see infra §§ 


180 N.Y.S. 


’ 


56. See statutory provisions. 


57. Babcock v. Chicago Rys. Co., 
155 N.E. 778, 325 Ill. 16; Boyle v. John 
M. Smyth Co., 248 Ill.App. 57; San- 
ford’s Adm’r v. Sanford, 20 S.W.(2d) 
83, 230 Ky. 429; In re Kerns’ Estate, 
145 A. 824, 296 Pa. 348, 66 A.L.R. 1342; 
Straw v. Mower, 130 A. 687, 99 Vt. 
56. ; 
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pedient,®* whether the cestuis que trustent be sui 
juris or not.®® Thus trusts for the purpose of satis- 
fying charges and encumbrances out of rents and 
profits;®° of applying the income, and principal, 
if necessary, for the benefit of a beneficiary; 
payment of creditors out of funds deposited ;°? of 
selling realty to pay ereditors;°* of preserving a 
future estate ;°* of educating grandchildren of testa 
tor;®® of paying over to a beneficiary who should 
use it for any purpose he deems best for his minor 
son;°& of conserving property pending exercise of 
a power of appointment after a life estate;®* of pay- 
ing annuities;** of supporting the settlor during 
the remainder of his life;°® of protecting the trust 
property from the control of the beneficiary’s hus- 
and of keeping up a 


band,?° or his creditors ;** 


[a] Contract to carry out provi- 
sions of void enactment of the legis- 
lature cannot be the basis of a trust 
agreement. Disston v. Board of Trus- 
tees of Internal Improvement Fund 
of Florida, 79 So. 295, 75, Hla. 653. 


[b] In California, as Civ. Code § 
2222 will not allow a trust to be made 
for any object other than one for 
which a contract could legally be 
made, a trustee’s agreement to hold 
corporate stock which he purchased 
at a sale for unpaid assessments in 
trust for the corporation is unenforce- 
able where the stock was transferred 
to him and voted by him. Stephens 
v. Lemoore Canal & Irrigation Co., 
135 P. 718, 22 Cal.App. 809; Stephens 
v. Lemoore Canal & Irrigation Co., 135 
P. 707, 22 Cal.App. 579. 


DS OSS Vs Duncan, Freem. 
(Miss.) 587; Link v. Link, 90 N.C. 235; 
Starr v. Forbes, 18 Ohio Cir.Ct.N.S. 
176; In re Spring, 66 A. 110, 216 Pa. 
529; Wells v. McCall, 64 Pa. 207; 
Gill’s HBst., 9 Pa.Dist.&Co. 209. And 
see Kitchen’s Estate, 2 Phila. (Pa.) 
292 (stating that the testator has 
full power over his estate). 


59. Williams’ Appeals, 83 Pa. 377; 
Ogden’s Appeal, 70 Pa. 501. 


60. Toms v. Williams, 2 N.W. 814, 
41 Mich. 552. 

61. Ala.—Cook vy. Williams, 81 So. 
579, 202 Ala. 637. 

Me.—Huston v. 
111 Me. 246. 

N.Y.—Donlin vy. Hynes, 163 N.Y.S. 
868, 177 App.Div. 184; Dorman v. 
Balestier, 175 N.Y.S. 677. 

R.I.—Simmons v. Morgan, 55 A. 522, 
PAY Nae Aa 

Wis.—Pietsch v. Marshall & Ilsley 
Bank, 160 N.W. 184, 164 Wis. 368. 


62. Freas y. Ennis, 7 Pa.Co. 43. 


63. Stewart v. Cross, 63 So. 956, 
184 Ala. 166. 

64. In re Field’s Estate, 109 A. 677, 
266 Pa. 474; In re Field, 28 Pa.Dist. 
514; Rhoads’ Hst., 14 Pa.Dist. 210; 
Heiss’ Mstate, 1 Pa.Co. 397, 17 Wkly. 
N.C. 285. 

[a] Possible remainder.—A trust 
to accumulate for an absent son “in 
case he can be found after diligent in- 
quiry, correspondence, and publica- 
tion for the space of twenty full 
years,” with a contingent remainder 
over, is valid. Williams’ Estate, 13 
Phila (ba.) 325. 

65. Hill v. Clark, 74 Pa.Super. 181. 


66. Plummer v. Brown, 287 S.W. 
316; 315 Mo. 627. 


[a] Such trust is not invalid as a 
trust upon a trust. Plummer vy. 
Brown, 287 S.W. 316, 315 Mo. 627. 


Dodge, 88 A. 888, 
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grave or burial 
-61 


of 


manifested an 


statute.*® 


67. Inre Kerns’ Estate, 145 A. 824, 
296 Pa. 348, 66 A.L.R. 1342. 


68. Brooks v. Rice, 131 Mass. 408. 

69. Musgrave v. Renkin, 183 P. 145, 
180 Cal. 785. 

70. Bowen v. Chase, 94 U.S. 812, 24 
eed. 184; Wells v. McCall, 64 Pa. 

ee 

[a] Such trust is valid although 


the settlor and cestui que trust are 
one and the same person. Kelley y. 
Snow, 70 N.E. 89, 185 Mass. 288. 


71. Seigel v. Quigley, 24 S.W. 742, 
119 Mo. 76. 


72. Angus v. Noble, 46 A. 278, 73 
Conn. 56; Hullman y. Honcomp, 5 
Ohio St. 237; Hornberger v. Horn- 
berger, 12 Heisk. (Tenn.) 635. 


73. Marvel v. Wilmington Trust 
Co., 87 A. 1014, 10 Del.Ch. 163. 


{a] Trusts which have been de- 
clared active.—(1) Trust with spend- 
thrift provisions. Wagner v. Wag- 
ner, 149 Ill.App. 73 [aff 91 N.E. 66, 
244 Ill. 101, 18 “Ann.Cas. 490]. (2) 
Trust to invest and keep invested a 
fund, and to reserve and pay the in- 
come or profits thereof. Moorhead’s 
Est., 27 Pa.Dist. 15; Keene’s Estate, 
9 Phila. (Pa.) 339. (3) Trust to pay 
interest at the trustee’s discretion. 
Still v. Spear, 3 Grant (Pa.) 306. (4) 
Devise to hold in trust until devisee 
reached twenty-eight years of age. 
Butler v. Butler, 9 Phila. (Pa.) 269. 
(5) Devise of property in trust to 
pay the income to the testator’s 
widow and son during their lives, and 
on their death to convey it to a city 
in trust for a charitable purpose. 
Beurhaus v. Cole, 69 N.W. 986, 94 Wis. 
617. (6) The single duty imposed on 
trustees of requiring lessees to pay 
rent and taxes under a long term 
lease is sufficient to preserve a trust 
as an active one. Patton v. Patrick, 
101 N.W. 408, 123 Wis. 218. 


[bj] Trust declared dry.—A trust 
to keep the estate together and divide 
the rents and profits among persons 
who are under no disabilities has 
nothing to support it. Marshall’s Es. 
tate, 11 Pa.Co. 558. 


Execution by statute of uses see 
infra §§ 267-269. 


74. Matter of Wilkin, 75 N.E. 1105, 
183 N.¥. 104; Hirsh vy. Auer, 40 N.E. 
397, 146 N.Y. 13; Matter of Carpenter, 
29 N.E. 1005, 131 N.Y. 86; Greenwood 
v. Marvin, 19 N.E. 228, 111 N.Y. 423; 
Gilman v. McArdle, 2 N.B. 464, 99 N. 
Y. 451, 52 Am.R. 41; Cutting v. Cut- 
ting, 86 N.Y. 522 [mod 20 Hun 360]; 
Hoimes v. Mead, 52 N.Y. 332; Hveritt 
v. Everitt, 29 N.Y. 39 [rev 29 Barb. 
112]; Gilman vy. Reddington, 24 N.Y. 
9 [mod 1 Hilt. 492]; Bucklin v. Buck- 
lin, 1 Abb.Dec. 242, 1 Keyes 141; 


[§ 26 


lot,72 are valid. However, it has 


been stated that some useful purpose must be served 
by trust, a mere dry trust being invalid.7? 
a statute regulating trusts is applicable only to re- 
alty, trusts in personalty may be created for any 
purpose not unlawful,’* and a trust is one of per- 
sonalty, within the meaning of the rule, when the 
trust instrument manifestly contemplates the con- 
version of realty into personalty.‘° 
Statutory limitation or authorization. Some states 
in passing statutes regulating uses and trusts have 
intention to abolish all uses and 
trusts except such as are expressly permitted by 
It follows that, in such jurisdictions, a 
trust for a purpose not within those enumerated by 
statute is invalid,’? and it has been held that there 


When 


Hammerstein v. Equitable Trust Co., 
141 N.Y.S. 1065, 156 App.Div. 644 [aff 
103 N.E. 706, 209 N.Y. 429, motion gr 
105 N-E.9 1085) 7200 NGY. 61 ty singe) 
Schwartz, 130 N.Y.S. 74, 145 App.Div. 
285; In re O’Reilly’s Estate, 81 N.Y.S. 
861, 82 App.Div. 374 [aff 176 N.Y.S: 
597] 3 Ditmars] tv.) Smiuth;) 338) Newas: 
1036, 3 App.Div. 57; Bailey v. Bailey, 
28 Hun) GNoy.), 6033" Cutting v2 Cnt 
ting, 20 Hun (N.Y.) 360; Hagerty v. 
Hagerty, 9 Hun (N.Y.) 175; Johnston 
v. Scott, 137 N.Y.S. 248, 76 Misc. 641; 
Tobin v. Graf, 80 N.Y.S. 5,939 Mise: 
442; Allen y. Stevens, 49 N.Y.S. 431, 
22 Misc. 158; Lathrop y. Lathrop, 18 
N.Y.S. 651; In re Herrick, 12 N.Y.S. 
105; Matter of Southerland, 5 N.Y. 
St. 369; De Peyster v. Beekman, 55 
How.Pr. (N.Y.) 90; Kane v. Gott, 24 
Wend. (N.Y.) 641, 35 Am.D. 641 [aff 7 
Paige 521]; Barker v. Southerland, 
6 Dem.Surr. (N.Y.) 224; Heyer v. 
Burger, Hoffm. (N.Y.) 1. 


[a] In Missouri the statute of uses 
(Rev. St. [1909] § 2867) does not ap- 
ply to personalty. Slevin v. Brown, 
32 Mo. 176; Fisher v. Fisher, 217 S. 
W. 845, 203 Mo.App. 45 


75. Russell v. Hilton, 80 N.Y.S. 563, 
80 App.Div. 178 [aff 67 N.E. 1089, 175 
N.Y. 525, rearg den 68 N.E. 1124, 176 
N.Y. 560]; Allen v. Stevens, 49 N.Y.S. 
431, 22 Mise. 158; McWilliams- v. 
Gough, 93 N.W. 550, 116 Wis. 576. 


76. See statutory provisions. 


77. Sacramento Bank v. Montgom- 
ery, 81 P. 138, 146 Cal. 745; McCurdy 
v. Otto, 73 P. 748, 140 Cal. 48; In re 
Fair, 60 P. 442, 64 P. 1000, 132 Cal. 

-Reo* 10S Waitthclative 
Horsters 57 2 Pi i219 aa eae 
Shanahan v. Kelly, 92 N.W. 948, 88 
Minn. 202; Holmes v. Mead, 52 N. 
Y. 332; Beekman vy. People, 27 Barb. 
260. [aff 23 -N.Y. 298, 575, 80° Am.D. 
269]; Yates v. Yates, 9 Barb. (N.Y.) 
324; Erwin v. Hurd, 13 Abb.N.Cas. (N. 
Y.) 91; Murphey v. Cook, 75 N.W. 387, 
11 S.D. 47. 


{a] Rule applied.—The following 
trusts have been held not to be among 
those permitted by statute: (1) Trust 
to appraise, divide, and convey. 
Manice v. Manice, 43 N.Y. 303 [mod 1 
Lans. 348]. (2) Trust created for the 
purpose of enforcing a forfeiture of 
lands devised, in case of noncom- 
pliance with a condition subsequent. 
Adams. vu Perry, 43) NiY. (487 1) 
Trust to mortgage land for the bergfit 
of the whole estate. Weeks v. Cérn- 
well 10N.E. 4380) O4eNG Yao2oaCh) 
Trust for the partition of land. Hen- 
derson v. Henderson, 20 N.E. 814, 113 
N.Y. 1; Cooke v. Platt, 98 N.Y. 35 [aff 
51 N.Y.Super. 55]. (5) Trust for the 
purpose of converting land into per- 
sonalty and to pay the avails to the 
grantor during life, and to distribute 


Se ES a ee eg ea ese a ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 26] 


must be something to indicate that the settlor con- 
templated one of the classes of trusts enumerated 
In several jurisdictions there 
are statutes intended to abolish passive trusts by 
prohibiting, either expressly or by elimination, trusts 
wherein the right both to possession and profits vests 


by such a statute.7§ 


such avails as should be realized after 
his death to certain appointees to be 
named in a subsequent writing. Heer- 
IAM SMe Vest, Vis) MIN Le cous CG) y At 
trust or syndicate, formed for the pur- 


pose of acquiring title to certain 
premises and erecting an apartment 
house thereon. Bryant v. Shaw, 180 
Nos aes Ola. a oO SA Dp Div bis. (7) 


Trust to purchase a farm for the bene- 
fit of the children of the testator’s 
sister. Beekman v. People, 27 Barb. 
260 [aff 23 N.Y. 298, 575, 80 Am.D. 
269]. (8) Trust to sell for the bene- 
fit of coOwners. Stanley v. Payne, 119 
Ne Yas. D0, 65 Mise. 7%.) (9). Trust,to 
convey certain lands on performance 
of certain conditions. New York Dry 
Dock Co. v. Stillman; .30 N.Y. 174. 
(10) Trust where the trustee is not 
vested with the right to possession, 
rents, or profits of the land conveyed, 
for any purpose, either for himself or 
any other person. MNHotchkiss v. Elt- 
ine oo bach. .CNeYei-oo.. OCll) oO Drust 
to secure costs, counsel fees, and ad- 
vanees. Knickerbocker L. Ins. Co. v. 
Hill, 3 Hun 577, 6 Thomps.&C. 285, 16 
Abb.Pr.N.S. 321. (12) Endowment of 
a female seminary. Leonard v. Bell, 
1 Thomps.&C. 608 [aff 58 N.Y. 676]. 
(18) Trust not limited as to dura- 
tion. Cassagne v. Ostrander, 3 N.Y.S. 
844, 50 Hun 605; In re Leahy’s Estate, 
196 N.Y:S- 1762, 119 Mase.-'556; Cas- 
sagne v. Marvin, 1 N.Y.S. 590. (14) 
Trust for an unincorporated associa- 
tion. Murray v. Miller, 83 N.Y.S. 591, 
85 App.Div. 414 [aff 70 N.E. 870, 178 
N.Y. 316]. (15) Trust to sell real 
property. Bennalack v. Richards, 48 
P. 622, 116 Cal. 405; Matter of Mur- 
ray, 108 N.Y.S. 1041. 124 App.Div. 
548. (16) Trust to give income dur- 
ing life to widow, and, on her death, 
to sell and divide. Savage v. Burn- 
ham, 17 N.Y..561. (17) Trust to dis- 
tribute the realty among the testa- 
tor’s children. Kondolf v. Britton, 145 
NEES LOL 160s ADD Dive 7o5l.0. GES) 
Trust to convert land into personalty 
and pay the avails to the grantor dur- 
ing life, and to distribute among ap- 
pointees to be named in a subsequent 
writing, such avails as should be 
realized after his death. Heermans 
Vernier Nee coo. Glo) TITst, to 
mortgage the estate of the testator 
for the benefit of creditors at large. 
Irving v. De Kay, 9 Paige (N.Y.) 521 
{aff 5 Den. 646]. 


[b] Deed continuing existing im- 
plied trust.—A. deed from one partner 
to another of his interest in partner- 
ship real estate held in common to 
control and manage, sell and convey, 
as part of the partnership property, 
and to pay over such portion thereof 
as shall, at the closing of the partner- 
ship business, belong to the grantor, 
does not attempt to create an express 
trust in land not within those enum- 
erated in the New York statute, since 
it merely recognizes an existing im- 
plied trust, which continues notwith- 
standing the transfer of the legal 
title. Darrow v. Calkins, 49 N.E. 61, 
154 N.Y. 503, 61 Am.S.R. 637, 48 L.R.A. 
299. 


fc) Trust to collect rents to satis- 
fy niortgages is valid under the New 
York statute. Becker v. Becker, 43 
N.Y.S. 17, 13 App.Div. 342; Rogers v. 
Tilley, 20 Barb. (N.Y.) 639; Parks v. 
Parks, 9 Paige (N.Y.) 107. Contra 
Cowen v. Rinaldo, 31 N.Y.S. 554, 82 
Hun 479 [rev 28 N.Y.S. 369, 8 Misc. 


TRUSTS 


merely.*° 


debts ;°+ 


115]; Matter of FWisher, 25 N.Y.S. 
79, 4 Mise. 46. 
78. In re Catlin, 160 N.Y.S. 1034, 


$7 Mise. 7228: 
79. See statutory provisions. 


[a] Im New York, under 1 Rev. St. 
p 728 § 49, providing that every dis- 
position of land shall be directly to 
the person in whom the right to pos- 
session and profits shall be intended 
to be vested, and, if made to any 
person in trust for another, no estate 
or interest, legal or equitable, shall 
vest in the trustee, it has been held 
that the following are dry trusts: 
(1) Devise of property to trustee to 
hold for the following purpose: To 
allow the beneficiaries to use, occupy, 
and enjoy such portion as they might 
desire, rent free, and in case the bene- 
ficiaries did not choose to use all, to 
rent and divide the net rent among 
the beneficiaries. Shuler v. Shuler, 
TZ NOYES 2 S694 ou. ADD DlV. sols [att 


LVS y NOVAS 62951638 eMise. (6047) (C2) 
Trust to hold land for the use and 
occupation of the beneficiaries. In 


re Bleckwehl’s Will, 142 N.Y.S. 449, 80 
Misc. 468. (3) Devise to son to hold 
in trust for his wife. Reilly v. Reilly, 
81 N.Y.S. 861, 82 App.Div. 374 [aff 68 
N.E. 1116, 176 N.Y. 597]. (4) Devise 
of certain property to trustees to be 
maintained as homes for testator’s 
wife and children until the death of 
the youngest child surviving him. 
McComb y. Title Guarantee, etc., Co., 
12) pS moO te OM NLISC callO: slattenco 
N.Y.S. 1128, 70 App.Div. 618]. (5) 
Assignment to hold for the assignor’s 
use during his life. Kittell v. Osborn, 
1 Hun 613, 4 Thomps.&C. 45. (6) 
Trust to convey. Wendt v. Walsh, 58 
N.E. 2, 164 N.Y. 154; Hotchkiss v. 
Plting, 36 Barby 335) Cie Brust, for 
funds to be invested in land, in the 
testator’s children’s names, the rents 
and profits to be received by their tes- 
tamentary guardian to hold for their 
use. Wood v. Wood, 5 Paige, 596, 28 
Am.D. 451. (8) Trust with no pro- 
vision either expressly or impliedly 
for trustee to collect rents and profits, 
Monypeny v. Monypeny, 95 N.E. 1, 202 
N.Y. 90. (9) However, the New York 
statute is clearly limited to a passive 
trust for a person intended to have 
the whole and absolute use, and does 
not include a trust providing for pay- 
ment of the remainder to one grand- 
child in one event and another in the 
alternative (Matter of Martinus, 121 
Navies 106.) tion Mise. 135). ((L0)iton va 
direction by a testatrix that a certain 
sum be applied in the purchase of a 
house and lot, the use of which she 
gave to her housekeeper during life, 
and on her death the house to go to 
the niece of testatrix (Scofield v. St. 
John, 65. How sPr.) 292)5 (iy “Trust 
to receive rents and pay them over 
to the beneficiary is not a dry trust. 
Moore v. Hegeman, 72 N.Y. 376. 


[b] In Kansas a dry trust is one 
in which the trustee holds title 
nominally, and who has no power of 
disposition or management of the 
lands (Gen. St. [1897] c 113 § 13; Gen. 
St. [1899] § 7531). Under this statute 
it has been held that vesting express 
or implied power of disposition in the 
trustee is sufficient to make an ac- 
tive trust. Bayer v. Sims, 60 P. 309, 
61 Kan. 593. . 


Active and passive trusts defined 
and distinguished see supra § 16. 
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in the beneficiary,7® as well as trusts to convey 
By statute in some states, trusts may 
be created for the purpose of paying the settlor’s 
of maintaining a kindergarten for chil- 
dren;*? of selling real property for the benefit of 
creditors,** or legatees;** and of improving a stream 


Vesting of title in beneficiary see 
infra §§ 267-269. 


80. See statutory provisions. 


[a] In California (1) by amend- 
ment (St. [1913] p 438) to the former 
law, trusts to convey are valid and 
have been upheld. Lake v. Dowd, 277 
PL NOti s 20 Cala 290 eC rane tl mae 
Dominguez Estate Co., 237 P. 821, 72 
Cal.App. 713; Berry v. Lebus, 205 P. 
471, 56 Cal.App. 378. (2) And a 
later contract, reéxecuting the orig- 
inal transaction subsequent to the 
taking effect of the amendment, is 
valid and enforceable. Withers v. 
Bousfield, 183 P. 855, 42 Cal.App. 304. 
(3) Prior to this statute, trusts to 
convey, not being one of the express 
trusts legalized by Civ. Code § 857, 
were declared void. In re Aldersley’s 
Estate, 163 P. 206, 174 Cal. 366; In re 
Willson’s Estate, 153 P. 927, 171 Cal. 
449; In re Blake’s Estate, 108 P. 287, 
157 Cal. 448; Sacramento Bank v. 
Montgomery, 81 P. 138, 146 Cal. 745; 
In re Dixon77 Po 412) 243 (Calibre: 
McCurdy v. Otto, 73 P. 748, 140 Cal. 
48° In re Pichoir;, 73. P..606,.139 ‘Cal: 
682; In re Sanford, 68 P. 494, 136 Cal. 
97; In re Fair, 60 P. 442, 64 P. 1000, 
L325 (Catynb oe S4n AS. Rg) 10) eee 
Leavitt, 97 P. 916, 8 Cal.App. 756. (4) 
However, a trust to receive and hold 
realty to be transferred to the trustor 
on demand was not considered as a 
trust merely to convey. Varrois v. 
Gommet, 185 P. 1001, 43 Cal.App. 756. 


81. See statutory provisions. 


[a] In California, under Civ. Code 
§ 2220, providing that a trust in per- 
sonalty can be created for any pur- 
pose for which a contract could have 
been made between the parties, it has 
been held that a trust could be creat- 
ed in personalty for the purpose of 
paying the settlor’s debts and funeral 
expenses with a remainder to a sister. 
Thomas v. Lamb, 106 P. 254, 11 Cal. 
Apps TL: 


82. See statutory provisions. 


[a] Trust for such purpose held 
valid.—City of Owatonna v. Rose- 
brock, 92 N.W. 1122, 88 Minn. 318. 

83. See statutory provisions. 

[a] Trust not within statute.—The 
Wisconsin statute allowing an ex- 
press trust to be created to sell land 
for the benefit of creditors does not 
authorize a conveyance to a trustee, 
conditioned that, if the grantor paida 
third party, the land should be recon- 
veyed, but if he did not the trustee 
should sell, pay the debt, and return 
the surplus to the grantor. Marvin 
v. Titsworth, 10 Wis. 320. 


[b] Bffect of invalidity of trust in 
proceeds of sale.—Where a power is 
given in trust to sell real estate not 
devised, but falling within the 
residue, and the only object of the 
power is to establish a void trust with 
the proceeds of the sale, such power 
will be held void. Persons v. Snook, 
40 Barb. (N.Y.) 144. 


Assignments in trust for creditors 
see Assignments for Benefit of Credi- 
tors § 24. 

84. See statutory provisions. 

[a] Trusts held valid under New 
York statute.—Deegan v. Wade, 39 N. 
E. 692, 144 N.Y. 573; Savage v. Burn- 
ham, 17 N.Y. 561; Russell v. Hilton, 
80 N.Y.S. 568, 80 App.Div. 178 [mod 
Omens e 233, 387 Misc. 642, and aff 
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and mill privilege.*® 
a valid trust may be created for 


selling realty and dividing the proceeds thereof 
among’ the legatees, it is essential that the purpose 
to sell be the primary object of the trust,°® and that 
Many trusts derive 
their validity from statutory provisions authorizing ~ 
the creation of trusts for the purpose of receiving 
the rents and profits of real property, and applying 
them to the use of a person, during his life or for 
Under such a statute it is not 
necessary, in order to create a valid trust, that the 
statutory words “to receive the rents” be used, it 
being sufficient if the power to collect rents is clearly 
imputed from an express and undisputed power to 
rent and divide the proceeds among designated bene- 
A direction to pay over the rents and 


the duty to sell be imperative.** 


a shorter period.*® 


ficiaries.®° 
profits of land to a beneficiary is a 


67 N.E. 1989, 175 N.Y. 525, rearg den 
68 N.E. 1124, 176 N.Y. 560]; Hubbard 
v. Housley, 59 N.Y.S. 392, 43 App.Div. 
129 [aff 58 N.Y.S. 482, 27 Misc. 276, 
and aff 55 N.E. 1096, 160 N.Y. 688]; 
Kelly v. Hoey, 55 N.Y.S. 94, 35 App. 
Div. 273; Tarditi v. Fomazzolli, 177 
INRY.S: £27, 107 Misc. 664. 


85. See statutory provisions. 


[a] Trust to purchase additional 
land to raise head of water in a mill 
stream is proper under a statute au- 
thorizing trusts to be formed to im- 
prove the stream and mill privileges. 
Troy, Iron, etc., Factory v. Corning, 
45 Barb. (N.Y.) 231. 


86. Woerz v. Rademacher, 23 N.E. 
4113) 120. Ney. 623; Cooke v. Platt, 938 
N.Y. 35 [aff 51 N.Y.Super. 55]; Mc- 
Lenegan v. Yeiser, 91 N.W. 682, 115 
Wis. 304. 


87. Woerz v. Rademacher, 23 N.E. 
1113, 120 N.Y. 62; Cooke v. Platt, 98 
N.Y..35; McLenegan v. Yeiser, 91 N. 
W. 682, 115 Wis. 304. But see Rob- 
erts v. Taylor, 300 F. 257 [cert den 45 
S:Ct. 195, 266 U.S. 629,'69 L.Ed. 477] 
(holding, under Cal. Civ. Code § 857 
subd 1, that it was not necessary that 
the duty to sell be imperative, it being 
sufficient if the power to sell be given 
when advisable, or when it became 
necessary). 

88. See statutory provisions. 

fa] Trusts held valid under such 
statute.—(1) Trusts under which 
trustees are to receive rents and 
profits and pay them over to bene- 
ficiaries. In re L’Hommedieu, 138 F. 


Under a statute providing that 


606 [mod and aff 146 F. 708, 77 C.C.A. 
134]; In re Dunphy, 81 P. 314, 147 
Cal. 95; Sacramento Bank v. Mont- 
gomery, 81 P. 138, 146 Cal. 745; Salis- 
bury v. Slade, 54 N.E. 741, 160 N.Y. 
278; Townshend v. Frommer, 26 N.E. 
805, 125 N.Y. 446, 26 Abb.N.Cas. 441; 
Bailey v. Bailey, 97 N.Y. 460 [aff 28 
Hun 603]; Donovan v. Van De Mark, 
78 N.Y. 244 [rev 18 Hun 200]; Moore 
v. Hegeman, 72 N.Y. 376; Provost v. 
Provost, 70 N.Y. 141 [aff 7 Hun 81]; 
Vernon v. Vernon, 53 N.Y. 351 [mod 
7 Lans. 492]; Savage v. Burnhan, 17 
N.Y. 561; Leggett v. Perkins, 2 N.Y. 
297; Ogilby v. Hickok, 128 N.Y.S. 860, 
144 App.Div. 61 [aff and certified ques- 
tion answered 96 N.E. 1123, 202 N.Y. 
614]; Doscher v. Wyckoff, 116 N.Y.S. 
389, 132 App.Div. 139 [aff 113 N.Y.S. 
655, 63 Misc. 414]; McKinlay v. Van 
Dusen, 78 N.Y.S. 377, 76 App.Div. 200; 
Staples v. Hawes, 57 N.Y.S. 452, 39 
App.Div. 548 [aff 53 N.Y.S. 860, 24 
Mise. 475]; McDougall v. Dixon, 46 
N.Y.S. 280, 19 App.Div. 420; Cass vy. 
Cass, 44 N.Y.S. 186, 15 App.Div. 235; 
McLean v. McLean, 21 N.Y.S. 326, 


TRUSTS 


the purpose of 


statute.?! 


direction to ap- 


66 Hun 631; House v. Raymond, 3 
Hun 44, 5 Thomps.&C. 248; Fellows 
v. Heermans, 4 Lans. (N.Y.) 230; 
Rogers v. Tilley, 20 Barb. (N.Y.) 639; 
In re Smathers’ Will, 234 N.Y.S. 99, 
133 Misc. 812; In re Feahy’s Estate, 
196 N.Y.S. 762, 119 Misc. 556; Tred- 
well v. Tredwell, 148 N.Y.S. 391, 86 
Mise. 104; Train v. Davis, 98 N.Y.S. 
816, 49 Misc. 162 [aff 101 N.Y.S. 1147, 
116 App.Div. 917]; Fenton v. Fenton, 
71 N.Y.S. 10838, 35 Mise. 479; Thomp- 
son v. Remsen, 67 N.Y.S. 397, 32 Misc. 
552 [rev on other grounds 69 N.Y.S. 
223, 58 App.Div. 439 (aff 61 N.E. 1135, 
169 N.Y. 571)]; Hubbard vy. Housley, 
58 N.Y-S: 432, 27 Misc. 276) [aff 59 N.Y. 
S. 392, 43 App.Div. 129° (aff -55 N.E. 
1096, 160 N.Y. 688)];..De Kay v. 
Irving, 5 Den. (N.Y.) 646; “Gott v. 
Cook, 7 Paige (N.Y.) 521 [aff 24 Wend. 
641, 35 Am.D. 641]; Rogers v. Lud- 
low, 3 Sandf.Ch. (N.Y.) 104. (2) 
Trusts for the payment of annuities. 
Robb v. Washington, etc., College, 78 
N.E. 359, 185 N.Y. 486; . Cochrane v. 
Schelly i350 NB Oe 408 IN SY bG 
Mason vy. Mason, 2 Sandf.Ch. 432 [aff 
2. Bard, 229; uatt SiN... E8tb, 3). Code 
Rep. 164, 5 How.Pr. 118]. (3) Trust 
to receive rents and profits of land 
and to apply them to the use of the 
grantor during life. Sonnabend v. 
Gittins, 2o7r NeY.S.1562, 235° App. Div. 
483; Blake v. Mattern, 174 N.Y.S. 
556, 186 App.Div. 488. (4) Trust to 
be used as well as held by the trus- 
tees for the support, education, and 
benefit during life of an illegitimate 
son. Kiah v. Grenier, 56 N.Y. 220 [aff 
1 Thomps.&C. 388]. (5) <A devise 
to trustees, directing them to rent the 
land, and pay therefrom a certain an- 
nuity to a person for life, is valid, 
although the devise makes no provi- 
sion for the payment of rents in ex- 
cess of the annuity, as it is otherwise 
provided by statute that, where no 
valid direction is given for the ac- 
cumulation of such rents, the same 
shall belong to the persons presump- 
tively entitled to the next eventual 
estate. Horsfield v. Black, 57 N.Y.S. 
1006, 40 App.Div. 264. (6) <A trust 
authorizing the trustee to control, 
manage, sell, and dispose of the trust 
estate, and the income thereof, and to 
pay over the same to a married woman 
for her support and maintenance, is 
substantially a trust to receive the 
rents and profits, and apply the same 
to her use, and is therefore valid. 
Campbell v. Low, 9 Barb. (N.Y.) 585. 
(7) Trust created for application of 
both income and principal of realty 
for proper and comfortable mainten- 
ance and support of beneficiaries. 
Donlin v. Hynes, 163 N.Y.S. 868, 177 
App.Div. 184. (8) Trust to “manage” 


For later cases, developments and changes in the law see Annotations, 


be applied to the use of some person.°” 
to rent must not be merely incidental to the trust.?* 
The validity of the purpose for which the trust is 
created will be governed by the statute in effect 
at the time the trust is created.®* 


Two purposes. 
acters of a deed of trust to secure creditors, and a 
deed of settlement in trust for a wife and children, 
may take effect in both characters.°® 


[§ 27] (2) Spendthrift Trusts.%¢ 
contrary doctrine generally has prevailed in Eng- 
land and in some of the United States,®? spendthrift 


[§§ 26-27 


ply them to the use of a person within the meaning 
of such a statute.®° 
validity upon such a statute, the provisions of the 
trust instrument must come within the terms of the 
For example, the rents and profits must 


Where a trust depends for its 


The power 


A deed combining the two char- 


Although a 


property and to collect the income, 
issues, and profits thereof, and pay 
them to specified persons. In re Hay- 
wood, 82 P. 755, 148 Cal. 184. (9) A 
devise in trust for the support of a 
named beneficiary out of the income 
of the property devised, after paying 
rents, taxes, ete., although the in- 
come was to be paid directly to the 
cestui que trust by the trustee, in- 
stead of being applied to his support 
by the trustee. Parks v. Parks, 9 
Paige’ (N. ¥%~)- 107) Chute Van booms 
Paige (N.Y.) 83. 

89. Nichols v. Nichols,-86 N.Y.S. 
719, 42 Mise. 381. 


90. Moore v. Hegeman, 72 N.Y. 376 
(aff 6 Hun 290]; Vernon vy. Vernon, 
53 N.Y. 351 [mod 7 Lans. 492]. 


91. See cases infra notes 92, 93. 
92. Holly v. Hirsch, 32 N.E. 709, 
135 N.Y. 590; Cooke v. Platt, 98 N.Y. 


35 [aff 51 N.Y.Super. 55]; 
Babcock, 5 Barb. (N.Y.) 139. 


93. Hagerty v. Hagerty, 9 Hun (N. 
Y.) 175; Stanley v. Payne, 119 N.Y.S. 
570, 65 Misc. 77. 


94. Cuttler v. Winberry, 166 N.Y.S. 
oes 179 App.Div. 221 [aff 160 N.Y.S. 
12]. 


Jarvis v. 


eae: Johnston v. Malcom, 59 N.C. 
96. Cross references: 


Requisites of spendthrift trust see 
supra § 21. 

Rights and remedies of creditors as 
Meal spendthrift trust see infra 

Spendthrifts generally 
Cheigtsyos Codes pylons 


PER ES of declaration see infra 


97. Tillinghast v. Bradford, 5 R.I. 
205; Brandon vy. Robinson, 18 Ves.Jr. 
429, 34 Reprint 379. 


[a] In Alabama (1) in the strict 
sense, a spendthrift trust cannot be 
created (Hartwell v. Mobile Towing 
& Wrecking Co., 102 So. 450, 212 Ala. 
313), (2) but the settlor may create 
a trust for the beneficial use of the 
object of his bounty so long as he 
may personally enjoy the fruits of the 
gift, with condition that, when it 
cannot be so enjoyed, it shall pass to 
another of his selection (Hartwell v. 
Mobile Towing & Wrecking Co., 
supra). (3) Accordingly, it is held 
in such cases that a limitation over in 
case of bankruptcy, insolvency, seiz- 
ure under execution, or attachment, 
or other proceedings against the res 
to subject it to payment of debt, is 
valid. Hartwell v. Mobile Towing & 


see Spend- 


same title and section number, 


e 
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trusts,°® that is, trusts intended to secure the trust 
fund against the improvidence of the cestui que trust 
by protecting it against his creditors and rendering 
it inalienable by him before payment, have generally 
been upheld as valid,®® not out of any consideration 


Wrecking Co., supra. 

[b] In Georgia a trust estate can- 
not be created in pr operty. for the sole 
benefit of a male who is sui juris, 
for the purpose of protecting it from 


hls ereditors. Gray v. Obear, 54 Ga. 
231. ; 
[ec] In Kentucky, under Act (1796) 


§ 13 (St. p 443), enacting that estates 
of every kind held in trust shall be 
subject to the debts and charges of 
the person for whose benefit they 
are held, it has been held that (1) 
a trust in realty, where the trustee 
was to pay to the beneficiary only 
such part of the proceeds and profits 
as he in his discretion might think 
best, was liable for the debts of the 
beneficiary. Marshall v. Rash, 7 S.W. 
SLO Ol eye £16. 98 dye. 963s, 126Am. 
S.R. 467. (2) A provision in a will 
intended to give the beneficiary the 
use and profits of the land and yet 
place these beyond the reach of the 
beneficiary’s creditors was void. Nel- 
Som “y.. Néelson,.2 Ky.L. 63... -€3) A 
trust that certain funds remain in 
the hands of the executors of a will 
to be disposed of as they think best 
for a certain beneficiary is liable for 
the debts of the beneficiary. Johnson 
Ve, Ellis; 12, BMon, 479... (4). But a 
bequest in a will providing that the 
executors were to take twenty-five 
dollars a month out of the income of 
the estate to be used for the support 
of a son, differed from a devise of 
property or money in trust for the 
use and benefit of an individual, and 
from a devise of specific property in 
trust to apply the proceeds or profits 
to his support, and therefore only 
such of the monthly payments as had 
accumulated in the hands of the 
executors could be subjected to the 
debts of the son. Pope v. Elliott, 8 B. 
Mon. 56. (5) A spendthrift trust 
may be created which is valid as be- 
tween the cestui que trust and the 
trustee, that is, where the rights of 
ereditors do not enter, a spendthrift 
eannot terminate a spendthrift trust. 
Maher v. Maher, 269 S.W. 287, 207 Ky. 
360. 


98. “Spendthrift trust” defined see 
supra § 20. 

99. U.S.—Shelton v. King, 33 S.Ct. 
686, 229 U.S. 90, 57 L.Ed. 1086 [aff 36 
App.D.C. 1J; Nichols v. Eaton, 91 U.S. 
716, 23 L.Ed. 254; Commissioner of 
Internal Revenue v. Blair, 60 F.(2d) 
340; Suskin & Berry v. Rumley, 37 
F.(2d) 304, 68 A.L.R. 768; Jones v. 
Harrison, 7 F.(2d) 461 [cert den 46 
S.Ct. 351, 270 U.S. 652, 70 L.Ed. 782]; 
Spindle v. Shreve, 4 F. 136, 9 Biss. 
199Ufaft4 S.Ct. 522, 1LM=US! 542, 28 
L.Ed. 512]. 


Ark.—Bowlin v. Citizens’ Bank & 
Trust Co., 198 S.W. 288, 131 Ark. 97, 2 
Ani. RTD, 

Cal.—Seymour v. McAvoy, 53 P. 
946, 121 Cal. 438, 41 L.R.A. 544. 

D.C.—Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d) 543; Fearson v. Dun- 
lop, 21 D:C: 236. 

Ill.—Hopkinson v. Swaim, 119 N.E. 
985, 284 Ill. 11; Wagner v. Wagner, 
91 N.E. 66, 244 Ill. 101, 18 Ann.Cas. 


490; Steib v. Whitehead, 111 I1l. 247; 
Waldo v. Cummings, 45 Ill. 421; Eng- 
land v. England, 223 I1]1.App. 549; 


Bennett v. Bennett, 66 Ill.App. 28. 
Iowa.—Kiffner v. Kiffner, 171 N.W. 
590, 185 Iowa 1064. 


Kan.—Sherman v. Havens, 146 P. 
1030, 94 Kan. 654, Ann.Cas. 1917B 394. 
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Me.—Roberts v. Stevens, 24 A. 873, 
84 Me. 325, 17 L.R.A. 266. 


Mada.—Manders v. Mercantile Trust 
& Deposit Co, 128 A. 145, 147 Md. 
448; Houghton v. Tiffany, 82 A. 831, 
116 Md. 655; Jackson Square Loan, 
etc., Assoc. v. Bartlett, 53 A. 426, 95 
Md. 661, 93 Am.S.R. 416; Smith v. 
Towers, 14 A. 497, 15 A. 92, 69 Md. 77, 
9 Am.S.R. 398. 


Mass.—Morel v. Cornel, 125 N.E. 
575, 234 Mass. 563; Brown v. Lum- 
bert, 108 N.E. 1079, 221 Mass. 419; 
Broadway Nat. Bank v. Adams, 133 
Mass. 170, 43 Am.R. 504. 


Mo.—Bixby v. St. Louis Union 
Trust Co., 22 S.W.(2d). 813, 323 Mo. 
1014; Kessner v. Phillips, 88 S.W. 66, 
189 Mo. 515, 107 Am.S.R. 368; Dune- 
phant v. Dickson, 133 S.W._165, 153 
Mo.App. 309; Montague v. Crane, 12 
Mo.App. 582. 


N.Y.—Bramhall v. Ferris, 14 N.Y. 
41, 67 Am.D. 113; Brownson v. Gif- 
ford, 8 How.Pr. 389; Stagg v. Beek- 
man, 2 Edw. 89. 


$.C.—Lyneh v. Lamen, LSS: Ee26, 
FEU “S. Cyan, 80. Aj Lice 9.97, 


Tex.—BHubank vy. Moor e, 
29 Sowa ge 


W.Va.—Bruceton Bank v. Alexan- 
der, 98 §.E. 804, 83 W.Va. 573; Kerns 
v. Carr, 95 S.E. 606, 82 W.Va. 78, L.R. 
A.1918EH 568; Guernsey v. Lazear, 41 
S.E. 405, 51 W.Va. 328. 


[b] In Connecticut, under Pub. 
Acts (1899) c¢ 210, whenever, by will 
or other instrument, a trust is cre- 
ated to reserve the rents, profits, or 
income of real or personal estate for 
the benefit of any person, such rents, 
profits, and income shall be liable in 
equity to the claims of the creditors 
of such beneficiary when there is, in 
the trust created: First, no direction 
for accumulation of income; second, 
no direction given to the trustees to 
withhold such rents, profits, and in- 
come from the beneficiary; or third, 
no express provision that such trust 
is for the support of the beneficiary 
or his family, it has been held that an 
attempted spendthrift trust which 
does not come within one of the three 
classes is subject to the debts of the 
beneficiary. Carter v. Brownnell, 111 
A. 182, 95 Conn. 216. 


[ec] In North Carolina (1) prior to 
the enactment of Civ. St. § 1742, it 
was held that spendthrift trusts 
could not be created to defeat the 
rights of creditors (Vaughan v. Wise, 
67 S.E. 33, 152 N.C. 31; McMichael 
v. Hunt, 83 N.C. 344; Pace v. Pace, 73 
N.C. 119; Mebane v. Mebane, 39 N.C. 
131, 44 Am.D. 102; Dick v. Pitchford, 
21 N.C. 480), (2) unless there was 
in the instrument of gift a provision 
that, upon an attempted alienation, 
it should go over to a third person 
(Pace v. Pace, supra; Mebane v. Me- 
bane, supra; Dick v. Pitchford, su- 
pra), (3) but under this statutory 
provision spendthrift trusts are law- 
ful as long as the annual net income 
shall not exceed five hundred dollars. 
This statute has been held not to 
forbid a personal property spend- 
thrift trust in favor of a nonresident 
(Fowler & Lee v. Webster, 
157, 173 N.C. 442), (4) and further 
that such trusts are permissible only 
up to the restricted amount, to be 
applied to the support of the benefici- 
ary for his life only (Bank of Union 
v. Heath, 121 S.E. 24, 187 N.C. 54). 


[d] In Pennsylvania (1) spend- 


(ela) 


92 S.E. ’ 
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for the beneficiary, but out of consideration for the 
right of the donor to control his bounty and dispose 
of his property in any manner he sees fit, provided 
it is not repugnant to law. 
the benefit of the donor, during life, is invalid, both 


A spendthrift trust for 


thrift trusts are, in general, valid 
(In re McKinstry’s Estate, 145 A. 806, 
296 Pa. 185; McCurdy v. Bellefonte 
Trust (Coy, ead VAT KDAay 202 Pans 20s 
In re Hays’ Estate, 135 A. 626, 288 Pa. 
848; In re Shattenberg’s Estate, 112 
A. 67, 269 Pa. 90; Morgan’s Estate, 
(2 AS 498° 223, Pa. 228, 91382 Am:S:R- 
82, 25 L.R.A.N.S. 236; McKee v. 
Jones, 6 Pa. 425; Norris v. Johnston, 
5 Pa. 287; In re Welsh’s Estate, 28 
Pa.Dist. 909; Moorhead’s Hst., 27 Pa. 
Dist. (25; “Mather’s, Hst.. 17 Pa. wise 
127; Moore’s Est:, 9 Pa.Dist. 675% 
Schell’s Estate, 3 Pa.Dist. 738, 15 Pa. 
Co. 372; Brubaker v. .Huber, 2 Pa. 
Dist. 703; Brubaker v. Huber, 13 Pa. 
Co. 78; Barker’s Estate, 32 Wkly.N.C. 
540; Cridland’s Estate, 7 Phila. 58), 
(2) and a provision against aliena- 
tion by the beneficiary will be car- 
ried out by the courts; consequently, 
an attempted assignment by a bene- 
ficiary of such a trust is ineffective 
(In re Siegwarth’s Estate, 75 A. 842, 
226 Pa. 591, 134 Am.S.R. 1086). (3) 
But it is held that a spendthrift 
trust is liable for claims of wife for 
support, although the beneficiary is 
not the settlor of the trust. In re 
Moorehead’s Estate, 137 A. 802, 289 
Pa. 542; 52 A E.Rep251. 


{e] In Virginia (1) under Code 
(1887) § 2428, providing that estates 
of every kind, held or possessed in 
trust, should be liable for the debts 
of the beneficiary, it was held that 
spendthrift trusts could not be cre- 
ated. Browning v. Blue Grass Hard- 
ware Co.,’ 149. S.B. 497, 153 Va. 20; 
Honaker v. Duff, 44 S.E. 900, 101 Va. 
675; Hutchinson v. Maxwell, 40 S.E. 
655, 100 Va. 169, 98 Am.S.R. 944, 57 
L.R.A. 384. See Dunlop v. Dunlop’s 
Ex’rs, 132 S.E. 351, 144 Va. 297 (stat- 
ing such to be the rule under the 
earlier statute). (2) But under Code 
(1919) § 5157 this rule was changed 
so that an estate not excluding one 
hundred thousand dollars might be 
held for the maintenance and support 
of the beneficiaries without being sub- 
ject to their liabilities or to aliena- 
tion by them. See Dunlop v. Dunlop’s 
Ex’rs, supra (stating that, under the 


new enactment, spendthrift trusts 
may be erected). 
[f] Woman as_ beneficiary.—A 


spendthrift trust may be created as 
well for a woman aS a man. Ash- 
hurst’s Appeal, 77 Pa. 464. 


{g] Trusts held valid spendthrift 
trusts.—Hale v. Bowler, 102 N.E. 415, 
215 Mass. 354; Bixby v. St. Louis 
Union Trust Co., 22 S.W.(2da) 813,°323 
Mo. 1014; Kerens v. St. Louis Union 
Trust Co., 223 S.W. 645, 283 Mo. 601, 
1 ARE 28'S: 


1. McColgan v. Walter Magee, Inc., 
155 PB. 995, £72 Cal. 1823 )'In res Mon= 
gan’s Estate, 72 A. 498, 499, 223 Pa. 
2285) dia) Am.S. Re. %e2, 25 TaeRvANNESs 
236; Sutherland v. Paul, 8 Pa.Dist. 
&Co. 475; Spann v. Carson, 116 S.E. 
427, 123 S.C. 371; Vines v. Vines, 226 
S.W. 1039, 143 Tenn. 517 [quot Cyc]. 


“The law rests its protection of 
what is known as a spendthrift trust 
fundamentally on the principle of cu- 
jus est dare, cujus est disponere. It 
allows the donor to condition his 
bounty as suits himself so long as 
he violates no law in so doing. When 
a trust of this kind has been creat- 
ed, the law holds that the donor has 
an individual right of property in the 
execution of the trust; and to de- 
prive him of it would be a fraud on 
his generosity. For the law to appro- 


ca 
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as to past and future creditors,? even though there 
is a provision for a contingent remainder in a third 
person,* which rule applies to trusts created by wo- 
men in contemplation of marriage* or settlement of 
property after marriage.® The rule cannot be evad- 
ed by giving trustees unlimited discretion as to the 
use of property. However, a spendthrift trust ere- 
ated for the benefit of the donor is not invalid or 
revocable as far as the settlor is concerned.* 


[§ 28] (8) Trusts with Unauthorized Purpose 
Taking Effect as Powers. In some jurisdictions 
there is statutory provision that, where a trust is 
created for a purpose not authorized by statute and 
is consequently void as such,® it shall nevertheless 
be valid as a power in trust, if it directs or author- 
izes the performance of any act which may be law- 
fully performed under a power.2° Under these stat- 
utory provisions many trusts, invalid as such have 
been upheld as valid powers in trust.1 For example, 
trusts to sell realty12 or to convey realty,*® or trusts 
to maintain a residence,’* or a trust for the use of 
infant children,!® or trusts to hold realty for the 
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[§§ 27-29 


charitable purposes, the term of the trust to be 
measured by the lives of persons having no inter- 
est in the performance of the trust,1® have been held 
to be valid powers in trust. The purposes of a power 
in trust are unlimited,1’ except that they must be 
lawful purposes.t8 The statute is not applicable 
where the instrument confers no power on the trus- 
tee to do any act in connection with the property.'? 
It is indispensable to the creation of a power in trust 
that the authority to perform the required act should 
be rightfully delegated to the trustee by the person 
having authority to dispose of the estate, or some 
interest therein, in the manner directed by the pow- 
er.2° Where the trust is to be executed by the 
grantee for his own benefit, it cannot be valid as a 
power in trust.?? 


[§ 29] e. Consideration.2? The necessity of a 
valuable consideration to support a trust depends 
upon whether the trust is executed or executory, it 
being the rule that equity will no more enforce a 
voluntary executory agreement to create or estab- 
lish a trust, when made without consideration,?* than 


benefit of a corporation to be used in religious and 
€ 


priate a gift to a person not intend- 
ed would be an invasion of the don- 
or’s private dominion.” In re Mor- 
gan’s Estate, supra. 

2. Cal.—McColgan v. Walter Ma- 
gee, Inc., 155 P. 995; 172 Cal. 182. 

Ind.—Carter v. American Trust Co., 
147 N.E. 158, 82 Ind.App. 587. 


Md.—Brown v. Macgill, 39 A. 613, 


87 Md. 161, 67 Am.S.R. 334, 39 LRA. 


806. 


Mass.—Forbes v. Snow, 140 N.E. 
418, 245 Mass. 85; Rice v. Merrill, 111 
ING SCO Bees ee Masses 79s) klalesv. 
Bowler, 102 N.E. 415, 215 Mass. 354; 
Pacific Nat. Bank v. Windram, 133 
Mass. 175. 

Mo.—Stephens v. Moore, 249 S.W. 
601, 298 Mo. 215; Jamison v. Mis- 
sissippi Valley Trust Co., 207 S.W. 
788. 

Pa.—Mackason’s Appeal, 42 Pa. 330, 


82 Am.D. 517; Andress v. Lewis, 1 
Pa.Co. 293. 
S.C.—Ford v. Caldwell, 22 S.C.L. 


282, 21 S.C.L. 248. 


[a] Supvort of wife.—A _ settle- 
ment which is in form a spendthrift 
trust, made by the settior for his own 
benefit, is subject to the demands of 
a deserted wife for her proper sup- 


port. Harrison v. Harrison, 16 Pa. 
Dist.&Co. 116. 
3. Jamison v. Mississippi Valley 


Trust Co., (Mo.) 207 S.W. 788. 
4 Brown v. Macgill, 39 A. 613, 87 


Md. 161, 67 Am.S.R. 334, 39° LsR.A, 
806. 

5. Pacific Nat. Bank vy. Windram, 
133 Mass. 175. 


6. Hay v. Price, 15 Pa.Dist. 144. 

7. King v. York Trust Co. of York, 
22 VAN D2 wero reas LAL. 

8. Definition of powers in trust 
see Powers § 7. 

Powers distinguished from trust 
see Powers § 1 

Purposes for which powers may be 
created see Powers § 3. 

9. See supra § 26. 

10. See statutory provisions. 

[a] In California the original code 
(§ 860) provided that certain express 
trusts should be valid as powers in 
trust, but this was repealed in 1873- 


1874, and consequently, if an instru- 
ment is invalid as a trust, it is also 
invalid as a power. In re Fair, 60 
P. 442, 64 P. 1000, 182 Cal. 523, 84 Am. 
Same 70: 

[b] Trust for benefit of unincor- 
porated association, being unlawful, 
could not be given effect aS a power 
in trust. Murray v. Miller, 70 N.B. 
SOS LT OIN Yeo Oe 


[c] Trust within rule against per- 
petuities is invalid and cannot be up- 
held aS a power. Application of 
Chapman, 211 N.W. 325, 168 Minn. 1; 
Garvey v. McDevitt, 72 N.Y. 556 [aft 
11 Hun 457]. 

{d] Particular disposition held to 
be only power in trust.—Whittaker v. 
Meeds, 178 N.W. 597, 146 Minn. 160. 


11. See cases infra this section. 
12. Randall v. Constans, 23 N.W. 
530, 33 Minn. 329; Smith v. Bowen, 


385 N.Y. 838; Delafield v. White, 43 
Hun 641, 19 Abb.N.Cas. 104; Fellows 
v. Heermans, 4 Lans. (N.Y.) 230; 
Woolley v. Hutchins, 186 N.Y.S. 769, 
114 Mise. 11 faff 189 N.Y.S. 959]; 
In re England’s Estate, 127 N.Y.S. 
881, 69 Misc. 528; Stanley v. Payne, 
LT9 INCY-S. 570, 65 Mise. 773 Bane ve 
Ropke, 7 N.Y.Super. 363, 10 N.Y.Leg. 
Obs. 70; McLenegan v. Yeiser, 91 N. 
W. 682, 115 Wis. 304. See Heermans 
v. Robertson, 64 N.Y. 322 [aff 3 Hun 
464, 5 Thomps.&C. 596] (holding it 
unnecessary under the facts to de- 
termine whether or not a valid pow- 
er to sell was created); White v. 
Howard, 52 Barb. 294 [aff 46 N.Y. 
144] (recognizing the rule). 


13. Townshend v. Frommer, 26 N. 
BE. 805, 27 N.E. 411, 125°N.Y. 446, 26 
Abb.N.Cas. 441; New York Dry Dock 
Co. v. Stillman, 30 N.Y. 174; Gilman 
v. Reddington, 24 N.Y. 9 [mod 1 Hilt. 
492]; Blake v. Mattern, 174 N.Y.S. 
556, 186 App.Div. 488; Cutler v. Win- 
berry, 166 N.Y.S. 627, 179 App.Div. 
221 [aff 160 N.Y.S. 712]; Wainwright 
v. Low, 10 N.Y.S. 888, 57 Hun 386 [aft 
SO AN GIOG Acids WEP IN ENG BIG) S  Cllenake. si 
Crego, 47 Barb. 599 [aff 51 N.Y. 646]; 
Hotchkiss v. Elting, 36 Barb. (N.Y.) 
38; Cutler v. Winberry, 160 N.Y.S. 
(Le EUS ve Ail Lb 3) Ps iS bhhas Olas 
441; Birchard v. Simons, (S.D.) 240 
N.W. 490. 


{a] Trusts to appraise, divide, and 
convey are enforceable as powers in 


trust. Manice v. Manice, 43 N.Y. 303 
[mod 1 Lans. 348]. 


14. McGuire v. McGuire, 193 N.Y. 
So 17279201 FA pp Dive 1. 


15. Sterricker v. Dickinson, 9 Barb. 
GNeY:): 526. 


16. Downing v. Marshall, 23 N.Y. 
366, 80 Am.D. 290, 23 How.Pr. 4, 4 
Abb.Dec. 662. 


17. Kondolf v. Britton, 145 N.Y-.S. 
791, 160 App.Div. 381. 


18. Murray v. Miller, 70 N.E. 870, 
178 N.Y. 316; Kondolf v. Britton, 145 
N.Y.S. 791, 160 App.Div. 381; Garvey 
eee ae 11 Hun 457 [aff 72 Noy. 

56]. 

19. Murphey vy. Cook, 75 N.W. 387, 

LIV SSO ae Sit, 


20. Selden v. Vermilya, 3 N.Y. 525. 


21. Coster v. Lorillard, 14 Wend. 
GNEYN2 615+ 


22. Necessity of recital of consid- 
tere in trust instrument see infra 


23. U.S.—Eschen v. Steers, 10 F. 
(2d) 739. 
Ala.—Borum v. King, 37 Ala. 606; 


Kinnebrew v. Kinnebrew, 35 Ala. 628; 
Crompton v. Vasser, 19 Ala. 259. 


Cal.—In re Webb, 49 Cal. 541. 


D.C.—Gwynn v. Gwynn, 11 .D. 
Ciwa64, i ye 


i ee v. Sterling, 12 Ga. 


Ill.—Kelly v. Lehman, 130 N.E. SiO; 
ak Ill. 33; Padfield v. Padfield, 72 Il. 


Ind.—Moore v. Ransdel, 59 N.E. 936, 
60 N.E. 1068, 156 Ind. 658; Orth y. 
Orth, 42 N.E. 277, 44 N.E. 17, 145 Ind. 
184, 57 Am.S.R. 185, 32 L.R.A. 298% 
neviere v. Lafayette, 17 N.E. 899, 115 

nd. Oo. 


Ky.—Reynolds v. Thompson, 171 S. 
W. 379, 161 Ky. 772; Tanne? y. Skin. 
ner, 11 Bush 120; Grisby v. Grisby, 
1 Ky.L. 62. See Murphy v. Haynes, 
247 S.W. 362, 197 Ky. 444 (recogniz- 
ing the rule). 


Md.—Pope v. Safe Deposit & Trust 
Co., 161 AL) 4045 9Swan: v; Frick, 34 
ae 139; Lloyd v. Brooks, 34 Md. 


Behe US v. Hackett, 12 Gray 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 29] 


it will perfect a defective gift;** 


there is a completely executed voluntary contract to 
establish a trust and nothing further remains to 
be done by the grantor to transfer the title, the re- 


Mich.—Fisher v, Hampton Transp. 
Co., 98 N.W. 1012, 186 Mich. 218, 112 


Am.S.R. 358. 

Minn.—Mattsen v. U. S. Ensilage 
Harvester Co,, 213 N.W. 8938, 171 
Minn. 237; Bennet Female Seminary 


v. Whitney, 49 N.W. 58, 46 Minn. 353. 
Mo.—Gates Hotel Co. v. Federal 
Inv. Co., 52 S.W.(2d) 1016; Taylor v. 
Welch, 153 S.W. 490, 168 Mo.App. 223; 
Watson v. Payne, 128 S.W. 238, 143 
Mo.App. 721; Brannock v. Magoon, 
125 S.W. 535, 141 Mo.App. 316. See 
Watson v. Payne, 128 S.W. 338, 143 
Mo.App. 721 (recognizing the rule). 
N.H.—Bartlett v. Remington, 59 N. 
H. 364. 
N.J.—Cessna v. Adams, 115 A. 802, 
93 N.J.Eq. 276; Austin v. Young, 106 
A. 395, 90 N.J.Eq. 47; Landon v. Hut- 
ton, 25 A. 953, 50 N.J.Hq. 500; In re 
ee Estate, 154 A. 744, 9 N.J.Misc. 
158. 

N.Y.—Central Trust Co. of New 
York v. Gaffney, 142 N.Y.S. 902, 157 
App.Div. 501 [aff 109 N.E. 1069, 215 
N.Y. 740, and quot Cyc]; Beeman v. 
Beeman, 34 N.Y.S. 484, 88 Hun 14; 
Webb’s Academy & Home for Ship- 
builders v. Hidden, 103 N.Y.S. 659, 118 
App.Div. 711 [aff 87 N.E. 1129, 194 N. 
YY.) 547); dn re Gurlitz, 172, N-y.s. 
523, 105 Misc. 80 [mod on other 
grounds sub nom. In re Lynde’s Ius- 
tate, 175 N.Y.S..289 (aff 179 N.Y.S. 
933, 190 App.Div. 907)]. 

N.C.—Rousseau v. Call, 85 S.E. 414, 
169 N.C. 173; Blount v. Washington, 
12 S.E. 1008, 108 N.C. 230. 

Pa.—Bennett v. Fulmer, 49 Pa. 155; 
Strickler vy. Scheible, 29 Pa.Co. 308. 

R.I.—Paine v. Paine, 67 A. 127, 28 
R.I. 307, 12 L.R.A.N.S. 547; Whiting 
Wa over 431 Ace Sy 21 Rae os. 

Tenn.—Harris v. Union Bank, 1 
Coldw. 152; Lowry v. McGee, 3 Head 
269. 

Wash.—Clallam Land, etc., Co. v. 
Jackson, 101 P. 832, 53 Wash. 190. 


Eng.—Richards v. Delbridge, L.R. 


18 Eq. 11; Milroy v. Lord, 4 De G.F. 
&J. 264, 65 Eng.Ch. 204, 45 Reprint 
1185. 

{a] Tlustrations.—(1) A naked 


promise by defendant to buy proper- 
ty in his own name, pay for it with 
his own money, and hold it for the 
benefit of complainants, could not be 
enforced in equity. Kelly v. Leh- 
mann, 130 N.E. 375, 297 Ill. 33. (2) 
A mortgagee’s promise to purchase 
mortgaged personalty at foreclosure 
sale, hold it as trustee for the mortga- 
gor until the debt was paid, and then 
return it to the mortgagor, is unen- 
forceable as a naked promise, with- 
out consideration, to do something in 
the future. Gates Hotel Co. v. Fed- 
eral Inv. Co., (Mo.) 52 S.W.(2d) 1016. 


[b] Question of consideration held 
not raised by pleadings.—Studebaker 
Bros. Mfg. Co. v. Hunt, (Tex.Civ. 
App.) 38 S.W. 1134. 


[c] Consideration held not inade- 
quate.—Where a_ testator’s widow 
claimed real estate worth fifty-five 
thousand dollars as her own, and her 
interest in the estate would have been 
about twenty-six thousand dollars, 
and a trust deed executed in settle- 
ment of controversies over the estate, 
and embracing the property claimed 
by the widow, provided for the pay- 
ment to her of two hundred dollars 
a month for life and for the use of a 
comfortable home without expense, or 
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but that where 


two hundred fifty dollars a month 
without such home, the considera- 
tion for her execution of the deed was 
not so inadequate as to shock the con- 
science, or indicate that her interests 
had not been carefully guarded, es- 
pecially where the beneficiaries were 
her own children and grandchildren. 
Torrent v. Torrent, 188 N.W. 508, 218 
Mich. 381. 


[d] Rule applied.—A director who 
purchased corporate stock at a sale 
for unpaid assessments cannot be 
held as a trustee in favor of the cor- 
poration upon his voluntary state- 
ment that he would so hold the stock. 
Stephens v. Lemoore Canal & Irriga- 
tion Co., 135 P. 713, 22 Cal.App. 809; 
Stephens v. Lemcore Canal & Irriga- 
tion -Co.y 135. P. 70%), 22 (Cal.App. 579: 

[e] Promise to retain property.— 
A promise by an owner of property to 
retain his own property for the use 
of another is not a meritorious or 
valuable consideration. Yarborough 
v. West, 10 Ga. 471. 


Consideration necessary for mar- 
riage, antenuptial, and post-nuptial 
settlements see Husband and Wife §§ 
192-196, 201, 202. 


Enforceability of ccentracts gener- 
ally as dependent upon existence of 
valuable consideration see Specific 
Performance §§ 122-125. 


Executed and executory trusts dis- 
tinguished see supra § 15. 


24. See Gifts § 20. 
25. Ala.—Walker v. Crews, 73 Ala. 
phe: Crompton, v. Vasser, 19 Ala. 


Cal.—Nichols v. Emery, 41 P. 1089, 
LOM SCalyi323, 50eAmISSR. 433) * In re 
Webb, 49 Cal. 541. 


lll.—Hubbard yv. Buddemeier, 159 
N.E. 229, 328 Ill. 76; Chilvers v. Race, 
63 N.E. 701,196 Ill. 71; Padfield v. 
Padfield, 72 Ill. 322; Padfield v. Pad- 
field, 68 Ill. 210. 


Ind.—Fraser v. Churchman, 86 N.E. 
1029, 43 Ind.App. 200. See Ransdel 
v. Moore, 53 N.E. 767, 153 Ind. 393, 53 
L.R.A. 753 (recognizing the rule). 


Iowa.—In re Leigh’s Estate, 173 N. 
W. 148, 186 Iowa 931; Schumacher v. 
Dolan, 134 N.W. 624, 154 Iowa 207; 
Lewis v. Curnutt, 106 N.W. 914, 130 
Iowa 423. 

Kan.—Hall v. 
Kan. 806. 


Ky.—Hunt v. McCloud, 22 S.W.(2d) 
285, 231 Ky. 801; Murphy v. Haynes, 
247 S.W. 362, 197 Ky. 444; William- 
son v. Yager, 15 S.W. 660, 91 Ky. 282, 
13 Ky.L. 278, 34 Am.S.R. 184; Tan- 
ner v. Skinner, 11 Bush 120. 


Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. 


Md.—McDevit v. Sponseller, 154 A. 
140, 160 Md. 497. 


Mass.—Jones vy. Old Colony Trust 
Co., 146 N.E. 716, 251 Mass. 309; Ben- 
nett v. Littlefield, 58 N.E. 1011, 177 
Mass. 294; Stone v. Hackett, 12 Gray 
227. 


Minn.—Mattsen v. U. S. Ensilage 
Harvester), Coc 2 las oN vs.2) Soo) ded 
Minn. 2387. 


Mo.-—Gates Hotel Co. v. 
Inv. Co.) 52) Sav.) L0L6s) Davis: va 
Rossi, 34 S.W.(2d) 8, 326 Mo. 911; 
Frank v. Heimann, 258 S.W. 1000, 302 
Mo. 334; Harris Banking Co. v. Mil- 
ler, 89 S.W. 629, 190 Mo. 640, 1 L.R.A. 
N.S. 790; Leeper v. Taylor, 19 ‘S.W. 
955, 111 Mo. 312; Lane v. Ewing, 31 
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lation ‘of trustee and cestui que trust is established 
and the equitable rights growing out of such con- 
veyanee in trust, although made without considera- 
tion, will be recognized and enforced,?® it being con- 


Mo. 75, 77 Am.D. 632; Van Studdiford 
v. Randolph, (App.) 49 S.W.(2d) 250; 
Equitable Fire & Marine Ins. Co. v. 
Holland Banking Co., 262 S.W. 444, 


214 Mo.App. 560 [cit Cyc]; Korom- 
pilos v. Tompras, (App.) 251 S.W. 
80; Taylor v. Welch, 153 S.W. 490, 


168 Mo.App. 223; Watson v. Payne, 
128 S.W. 238, 143 Mo.App. 721. 


N.J.—West Jersey Trust Co. v. 
Read, 158 A. 113, 109 N.J.Eg. 475; Aus- 
tin v. Young, 106 A. 395, 90 N.J.Eq. 47; 
Janes v. Falk, 26 A. 138, 50 N.J.Eq. 
468, 35 Am.S.R. 783. 


N.Y.—Hammerstein v. Equitable 
Trust Co., 103 N.E. 706, 209 N.Y. 429; 
McArthur v. Gordon, 26 N.E. 459, 801; 
Van Cott v. Prentice, 10 N.E. 257, 104 
N.Y. 45; Richards v. Moore, 14 N.Y.S. 
851, 60 Hun 577. See Mann v. Shrive, 
97 N.Y.S. 688, 111 App.Div. 452 (recog- 
nizing the rule). 


N.D.—Reel v. Hansboro State Bank, 
201 N.W. 861, 52 N.D. 182. 


Ohio.—Robinson y. Lainkin, 23 Ohio 
N.P.N.S. 425. 


Pa.—Dennison v. Goehring, 7 Pa. 
175, 47 Am.D. 505; Girard Trust Co. 
v. Mellor, 1 Pa.Dist. 182. 


R.I.—Stone v. King, 7 R.I. 358, 84 
INANE OE TE 


8.C.—Reilly v. Whipple, 2 S.C. 277; 
Fogg v. Middleton, 12 S.C.Eq. 193, 11 
8.C.Eq. 591. 


Tex.—Holmes v. Tennant, (Commn. 
App.) 231 S.W. 313 [rev (Civ.App.) 
211 S.W. 798]. 


Utah.—-Salina. Canyon Coal Co. v. 
Klerom, 2900P> Lode v6 Utah swe. 


Vt.—Straw v. Mower, 130 A. 687, 99 
Vt. 56 [cit Cyc]; City of St. Albans v. 
Avery, 114 A. 31, 95 Vt. 249 [cert den 
42°S.Ct. 51,°257 U.S. 640, 66 L.Ed. 411, 
and error dism.42 S.Ct. 54, 257 U.S. 
666, 66 L.Ed. 425]; Williams v. Has- 
kins, 29 A. 871, 66 Vt. 378; Connecti- 
cut River Sav. Bank v. Albee, 25 A. 
487, 64 Vt. 571, 33 Am.S.R. 944. 


W.Va.—McCandless vy. Warner, 26 


W.Va. 754; Titchenell v. Jackson, 26 
W.Va. 460. 
Compare Thompson v. Branch, 


Meigs (Tenn.) 390, 391, 33 Am.D. 153 
(holding that an instrument declar- 
ing: “It is understood between us 
that John Branch is entitled to (12) 
twelve hundred acres of the warrant,” 
and signed by Joseph Branch, did not 
create: a atrust in” favor of = wJohn 
Branch on the grounds that a trust 
could not be raised except on a con- 
sideration). 


[a] “For the trust to be valid, 
there must be a delivery of the prop- 
erty, its character considered, to the 
trustee for the benefit of the benefi- 
ciary, without reservation of title, and 
with the intention that it shall take 
effect from that time, and operate as 
a present transfer of title.” Van 
Studdiford v. Randolph, (Mo.App.) 
49 S.W.(2d) 250, 254. 


{b] Rule applied.—The rule that 
a promise to pay the debt of another 
must be founded upon a sufficient con- 
Sideration relates to executory con- 
tracts and not to executed trusts, 
which, if executed, may be valid al- 
though it is in favor of another’s cred- 
itor, made without consideration. 
Taylor v. Welch, 153 S.W. 490, 168 Mo. 
App. 223. 

[c] Meritorious consideration.—A 
voluntary trust resting upon a mer- 
itorious consideration, once perfectly 
created, is enforceable. Gaylord v. 
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sidered as an executed gift, needing no considera- 
tion.2® Ordinarily, an incomplete voluntary trust, 
resting in fieri, will not be enforced in equity ;°’ 
but under some circumstances equity will enforce 
an incomplete trust, not supported by valuable con- 
sideration, by virtue of a meritorious considera- 
tion.28 This doctrine has been declared to be limited 
to trusts partially carried into effect by a deceased 
parent, in behalf of a child or children,?® and it 
must plainly appear that the trust was created for 
the single and well defined purpose of the parent to 
execute the natural parental duty to support and 
maintain his child or children,?® which cannot be 
defeated without obvious injustice.* Of course, if 
there is a valuable and sufficient consideration, equity 
will enforce the trust regardless of whether it is 
executed or executory.®? 


Matters held to constitute sufficient consideration. 
Among other instances,** the personal convenience 
of the settlor;%4 covenant to care for and maintain 
the grantor in suitable condition during her natural 
life;?> agreement to pay income to settlor;*° agree- 
ment of heirs at law to have the executor carry out 
the “provisions of an invalid will;** abandonment 
of heir’s privilege to contest will;?% agreement of 
wife to support herself and children;?® a convey- 
ance of land in trust made by one heir in recog- 
nition of the interest of other heirs;*® agreement. to 
pay one half of a mortgage note for money bor- 
rowed on land for a one-half interest in the land ;* 
rights growing out of prior agreements;**? the con- 
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donation of a wife’s adultery and the resumption of 
marital relations;*#? renunciations of rights under 
a separation agreement and a resumption of marital 
relations;#* abandonment of a will contest by one 
heir, and surrender by another heir of lots devised 
him;*® have been held to constitute a sufficient con- 
sideration. A trust agreement based on a false 
premise, which is quite contrary to fact, is without 
a sufficient consideration to support it.*® 


Deed of trust under seal. A deed of trust under 
seal imports a consideration,** but the fact that an 
instrument agreeing to create a trust in the future 
is under seal does not prevent the court from ascer- 
taining whether it was actually made upon sufficient 
consideration.*& 


Time of payment of consideration. The considera- 
tion need not be paid at the time of execution to ere- 
ate an express trust.*? . 


To whom consideration must pass. It is not neces- 
sary to the validity of a trust that it be based upon 
a consideration passing to the trustee.°°® 


From whom consideration be derived. It is im- 
material from whom the consideration is derived to 
support an express trust,°! consequently the con- 
sideration need not be furnished by the beneficiary.®” 


Trust on condition. A declaration of trust de- 
pendent on conditions precedent which are not ful- 
filled is not enforceable, as there is a failure of con- 
sideration.®? A trust made on condition of the sur- 
render of a promissory note of the grantor has been 


Lafayette, 17 N.E. 899, 115 Ind. 423. 


{d] Absence of consideration will 
not stop a court of equity from care- 
fully scrutinizing the language of an 
instrument apparently purporting to 
be one of assignment, but invalid as 
such for lack of assignable interest, 
in order to ascertain whether or not 
there was a real intention to declare 
a trust. In re Gurlitz; 172.N.Y.S. 523; 
105 Mise. 30 [mod on other grounds 
In re Lynde’s Estate, 175 N.Y.S. 289 
(aff 179 N.Y.S. 933,190 App.Div. 907) ]. 

{e] Trust without power of revo- 
cation.—No consideration is neces- 
sary for a voluntary express trust 
created without power of revocation. 
Taber v. Bailey, 135 P. 975, 22 Cal. 
App. 617. ; 

26. Underhill v. U. S. Trust Co., 
13 S.W.(2d) 502, 227 Ky. 444. 


27. Landon v. Hutton, 25 A. 9538, 50 
N.J.Eq. 500. 


28. Landon v. Hutton, supra. 
29. Landon vy. Hutton, supra. 
30. Landon v. Hutton, supra. 
31. Landon v. Hutton, supra. 
32. See cases infra this note; and 


notes 34-46. 

[a] Agreement by wife to mort- 
gage lands.—Where a wife joined 
with her husband in the mortgage of 
lands, to which she had title in her 
own right, for the consideration that 
other lands should be conveyed to a 
trustee for her benefit, the trust so 
created was supported by a good con- 


sideration. Hunt vy. Dupuy, 11 B.Mon. 
(Ky.) 282. 
[b] Contract between debtor and 


judgment creditor, promising an ad- 
vantage to such debtor in case the 
ereditor is permitted to purchase the 
property at a judicial sale then about 
to take place, which is calculated to 
relax the vigilance of the debtor and 


his friends at the judicial sale, and 
prevent competition, if creditors are 
not affected thereby, is adequate con- 
sideration for a trust of the proceeds 
derived over and above the amount of 
the indebtedness. Carter vy. Gibson, 
peek 634, 29 Neb. 324, 26 Am.S.R. 
Oo . 


[ec] Consideration held sufficient.— 
Gardner v. Burr, (Mo.) 225 S.W. 689. 


33. See cases supra note 32. 


34. Townsend v. Allen, 13 N.Y.S. 
73, 59 Wun 622 [aff 27 N.E. 853, 126 N. 
Y. 646]. 

3S. Pass v. Stephens, 198 P. 712, 22 
Ariz. 461. 

36. Hardin’s Committee v. Shel- 
man, 53 S.W.(2d) 923, 245 Ky. 508; 
Burton vy. Burton’s Trustee, 248 S.W. 
1031, 198 Ky. 429; Fidelity Title & 
Trust Co. of Pittsburgh v. Graham, 
105 A. 295, 262 Pa. 273; Murphy-Bo- 
lanz Land & Loan Co. v. McKibben, 
(Tex.Civ.App.) 221 S.W. 650 [aff 
(Commn.App.) 236 S.W. 78]. 


37. Colburn v. Hodgdon, 135 N.E. 
107, 241 Mass. 183. 


38. Lassiter v. Bouche, (Tex.Civ. 
App.) 5 EE 831 [aff in part and 
rev in par ommn.App.) 14 S.W. 
(2d) 808]. ai Ry 

39. Fraser v. Stokes, 71 S.E. 

HD Way Oi pas 


40. Fraser v. Churchman, .E. 
1029, 43 Ind.App. 200. aot ae 


41. Watkins v. Watkins, (Tex.Civ. 
‘Apo ul ibe Walddiabas on eee 


42. Mohn v. Mohn, 13 N.B. 859, 112 
Ind. 285; Throop v. Hatch, 3 Abb.Pr. 
CNR) 23). 


[a] A parol promise to hold land 
in trust for another, if there is a con- 
sideration therefor, although promise 
itself cannot be enforced, is sufficient 
consideration to support a later agree- 


ment to hold in trust money which 
has been realized from sale of such 
land. Mills v. Thomas, 144 N.E. 412, 
194 Ind. 648. 


43. Duffy v. White, 73 
115 Mich. 264. 


44. Griffin v. Griffin, 137 N.Y.S. 3, 
77 Mise. 468 [aff 141 N.Y.S. 1121, 157 
App.Div. 888]. 

45. De Rousse v. Williams, 164 N. 
W. 896, 191 Iowa 379. 


46. Quinton v. Kendall, 253 P. 600, 
122 Kan. 814. 


[a]  Illustration.—A trust agree- 
ment based on the false premise that 
a certain person left a will devising 
all his property to his wife, which 
was contrary to fact, was without 
sufficient consideration. Quinton vy. 
Kendall, 253 P. 600, 122 Kan. 814. 


47. Jones v. Shepley, 2 S.W. 400, 90 
Mo. 307; Fidelity Title & Trust Co. of 
Pittsburgh v. Graham, 105 A. 295, 262 
Pan 203. 

48. Central Trust Co. of New York 
v. Gaffney, 142 N.Y.S. 902, 157 App. 
Div. 501 [aff 109 N.E. 1069, 215 N.Y. 
740]. 

49. Graves v. 
App.) 232 S.W. 543. 

50. Schumacher v. Dolan, 134 N.Ww. 
624, 154 Iowa 207. 

51. Fleenor v. Hensley, 93 S.E. 582, 
121 Va. 367. 


52. Ketcham yv. Miller, (Mo.) 37 §S. 
W.(2d) 635; Fleenor v. Hensley, 93 S, 
BE. 582, 121 Va. 367. 


53. Olympia Min: & Mill. Co. y. 
Kerns, 135 P. 255, 24 Idaho 481 [ap- 
peal dism 35 S.Ct. 415, 236 U:S. 211, 59 
L.Ed. 542]. r 


fa] Illustration, where a trust 
was declared upon condition that a 
corporation be formed as goon as 
practicable, the failure to form the 


N.W. 363, 


Graves, (Tex.Civ. 
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held to be supported by the same consideration as 
the note.°* 


[§ 30] f. Time of Vesting.°> Subject to the rule 
against perpetuities, which is applicable to trusts,*® 
and the rule that a trust must arise at the time it 
is attempted to be created, instead of being brought 
forth by subsequent and independent circumstance- 
es,°* it is no objection to the creation and validity 
of a trust that the enjoyment of the beneficiary’s 
interest is postponed,°® provided the legal title passes 
to the trustee®® and a present interest vests.°° It 
is essential, however, that a present interest passes, 
as, if it is not to take effect until the death of the 
maker, it 1s testamentary in character, and can be 
operative only as a will.®t The fact that the en- 
joyment of the estate is postponed to a future date 
does not negative the idea that a present interest 
is created.°? The fact that a trust cannot be ad- 
ministered and settled until after the death of the 
settlor does not invalidate the trust.°? Where the 
settlor reserves a life interest, the receipt of divi- 
dends or use of the trust property is not inconsistent 
with an intention to create a present trust.°* The 
rule applicable to constructive®® and resulting®® 


corporation for eight years was a [b] 
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trusts that the trust arises, if at all, at the time 
title passes, does not apply to express trusts.°7 


Vesting in possession. It is competent for the set- 
tlor to make his death the event upon the happening 
of which the estate in interest, previously vested im 
presenti but to be enjoyed in futuro, is to come 
into possession,®* and such a trust does not cir- 
cumvent the statute of wills.®® 


Trusts for benefit of future subscribers. Where 
titles are held by trustees under articles of agree- 
ment for the benefit of subscribers under the articles, 
the trust does not take effect until there are sub- 
seribers.7° ; 


[§ 31] 2. Statutory Provisions in General.* <A 
statutory prohibition of some kind is necessary to 
render invalid any trust which would otherwise be 
valid at common law.‘ Where there are statutes 
regulating trusts, a trust, to be valid, must be ere- 
ated in accordance with their provisions;72 but the 
validity of a trust created before the passage of a 
statute regulating or prohibiting trusts of that class 
is not affected thereby, as such statutes are pros- 
pective and not retrospective in operation.?? In 


that the gift was not to take effect in 


breach of the condition, and the con- 
tingent trust never ripened into an 
existing trust. Olympia Min. & Mill. 
Co. v. Kerns, 135 P. 255, 24 Idaho 481 
[appeal dism 35 S.Ct. 415, 236 U.S. 
211, 59 L.Hd. 542]. 

54. In re Leigh’s Estate, 173 N.W. 
143, 186 Iowa 931. 

55. Duration and termination of 
trust see infra §§ 124-138. 

Right of settlor to revoke as affect- 
ing validity of trust see infra § 118. 

56. See Perpetuities §§ 71-88. 
, 57. Fisher v. Hampton Transp. Co., 
98 N.W. 1012, 186 Mich. 218, 112 Am. 
S.R. 358; Clay v. Layton, 96 N.W. 
458, 134 Mich. 317; Trautz v. Lemp, 
(Mo.) 46 S.W.(2d) 135 [cit Cyc]; Sell 
v. West, 28 S.W. 969, 125 Mo. 621, 46 
Am.S.R. 508; Wright v. Cadogan, 2 
Eden, 239, 28 Reprint 890. 


Necessity of delivery of property 
to trustee see infra § 69. 

58. U.S.—Shelton v. King, 33 S.Ct. 
686, 229 U.S. 90, 57 L.Ed. 1086 [aff 36 
App: DsCrwlils 

Cal.—Noble y. Learned, 94 P. 1047, 
153 Cal. 245 [aff (App.) 87 P. 402, 7 
Cal.Unrep.Cas. 297]; Nichols v. Emery, 
41 P. 1089, 109 Cal. 323, 50 Am.S.R. 
43; Taber v. Bailey, 135 P. 975, 22 Cal. 
App. 617. 

Iowa.—Haulman v. Haulman, 145 
N.W. 930, 164 Iowa 471; Jones v. 
Nicholas, 130 N.W. 125, 151 Iowa 362; 
Lewis v. Curnutt, 106 N.W. 914, 130 
Iowa 423. 

N.Y.—In re Brunswick’s Estate, 256 
N.Y.S. 879, 143 Mise. 573. 

N.C.—Davenport v. Wynne, 28 N.C. 
128, 44 Am.D. 70. 


Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—Lines v. Lines, 21 A. 809, 142 
Pa. 149, 24 Am.S.R. 487. 

Tex.—Becht v. Martin, 37 Tex. 719. 

[a] Thus a testator is not forbid- 
den by any rule of public policy to di- 
rect that legacies shall be held in 
trust and not paid over until the 
youngest legatee reaches twenty-five 
years of age. Shelton v. King, 33 S. 
Ct. 686, 229 U.S. 90, 57 L.Hd. 1086 [aff 
86 App.D.C. 1]. 


interests is perfectly valid and will 
not be stricken down because of a 
superimposed invalid trust for sepa- 
Pane uses. Rhoads’ Estate, 14 Pa.Dist. 

[ec] Trusts held valid.—Trust of 
property, held by wife to pass on 
death of either husband or wife to the 
survivor, is not in violation of the 
statutes of wills. Ferguson v. Win- 
chester Trust Co., 166 N.E. 709, 267 
Mass. 397, 64 A.L.R. 573. 

59. See supra § 21. 

60. Cal.—Noble v. Learned, 94 P. 
1047, 153 Cal. 245 [aff 87 P. 402, 7 Cal. 
Unrep.Cas. 297]; Nichols v. Emery, 41 
B51089, 2109 Calr3 23450 VAm.S. IR. 043): 
Taber v. Bailey, 135 P. 975, 22 Cal. 
App. 617. 

Il1l.—Delta & Pine Land Co. v. Ben- 
ton, 171 Ill.App. 635. 


Iowa.—Lewis v. Curnutt, 106 N.W. 
914, 130 Iowa 423. 

Mo.—Harding v. St. Louis Union 
Trust Co., 207 S.W. 68, 276 Mo. 136. 

N.Y.—Central Trust Co. of New 
York v. Gaffney, 142 N.Y.S. 902, 157 
App.Div. 501 _fatf 109 N.B. 1069, 215 
N.Y. 740]; In re Brunswick’s Estate, 
256 N.Y.S. 879, 143 Misc. 573. 


Or.—Allen y. Hendrick, 206 P. 733, 
104 Or. 202. 

Pa.—Lines v. Lines, 21 A. 809, 142 
Pa. 149, -24eAmiSR. 7487 


S.D.—O’Gorman vy. Jolley, 147 N.W. 
78, 34 S.D. 26. 


N.B.—Copp v. Wood, [1926] 2 Dom. 
L.R. 224. 


[a] Rule applied.—An indorsement 
of a certificate of deposit, directing 
payment to certain persons in case of 
death of the indorser, cannot be sus- 
tained as a trust in favor of the 
donees, no present interest or estate 
being vested in them, as is necessary 
to creation of a trust. O’Gorman y. 
Jolley, 147 N.W. 78, 34 S.D. 26. 

61. See Wills [40 Cye 1084]. 

62. Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 

[a] Reservation of income.—The 
fact that a donor of stock in trust re- 
served the right to the dividends dur- 
ing his lifetime raises no implication | 
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the present, but rather served to em- 
phasize the intention that the gift of 
the principal should be absolute and 
irrevocable. Delta & Pine Land Co. 
v. Benton, 171 Ill.App. 635. 

63. In re Podhajsky, 115 N.W. 590. 
137 Iowa 742; Lewis v. Curnutt, 106 
N.W. 914, 130 Iowa 423; Reel v. Hans- 
boro State Bank, 201 N.W. 861, 52 N. 


D. 182; Robinson vy. Lainkin, 23 Ohio 
N.P.N.S. 425. 
[a] Distribution of stock after 


death.—That one of the evident pur- 
poses of a trust in corporate stock 
was to secure a distribution of the 
property after the donor’s death would 
not prevent the donor’s conveyance of 
the stock to the trustees during his 
lifetime from being a present convey- 
anee. Talbot v. Talbot, 32° R15 120-78 
A. 535, Ann.Cas.1912C 2221. 


64. Talbot v. Talbot, supra. 

65. See infra § 215. 

66. See infra § 145. 

67. Temple v. City of Coleman, 
(Tex.Civ.App.) 245 S.W. 264. 

68. Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 


[a] Remainder of trust to be di- 
vided at settlor’s death.—The fact 
that the remainder, or unexpended 
portions of the trust fund, was to be 
divided among beneficiaries at the 
death of the settlor, did not affect 
the validity of the trust. McElveen 
v. Adams, 94 S.E. 733, 108 S.C. 437. 


69. Jones v. Old Colony Trust Co., 
146 N.E. 716, 251 Mass. 309. 


70. Urket v. Coryell, 5 Watts & S. 
(Pa.) 60. 

71. Ready v. Kearsley, 
215; Congdon v. Congdon, 
76, 160 Minn. 343. 


72. ‘Fowler v. Coates, 94 N.E. 997, 
201 N.Y. 257. 


73. Ready v. Kearsley, 14 Mich. 
215; Metcalfe v. Union Trust Co., 73 
N.E. 498, 181 N.Y. 39; Murray v. Mil- 
ler, 83 N.Y.S. 591, 85 App.Div. 414 [aff 
70 N.E. 870, 178 N.Y. 816]; Stewart v. 
McMartin, 5 Barb. (N.Y.) 438; Ling- 
ape v. Ritchey, 58 Pa. 485, 98 Am. 


Application to existing trusts of 
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some jurisdictions where the civil law prevails, the 
fidei commissa of the Roman law, which correspond 
to the trusts of the English law, are abolished by 
statute,’* while in a few other jurisdictions statutes 
have been passed abolishing all uses and trusts ex- 
cept such as are therein expressly authorized,‘® 
and trusts not so authorized are absolutely void and 
There is, however, an increasing 
tendency in the direction of liberality in constru- 
ing such statutes, and, while there has been no 
abatement by the courts of the strictness with which 
limitations which transgress the rule against per- 
petuities are construed,** dispositions of property 
by way of trust within that. limut will be sustained 
where they can fairly be brought within the spirit 
of the statute of uses and trusts, although not with- 


unenforceable.7® 


in its literal language.*® 


statute authorizing revocation see in- 
ra § 114. 

[a] Force of trust deed must be 
determined by provisions of the re- 
vised statutes in effect at the time it 
was executed. Cutler v. Winberry, 
166 N.Y.S. 627, 179 App.Div. 221 [aff 
EOIN. YS) 7127: 


[b] Secret trust.—A statute de- 
claring that when an express trust 
is created, but is not declared in the 
conveyance to the trustee, such con- 
veyance shall be deemed absolute as 
to subsequent crediturs of the trustee 
not having notice of the trust, and 
purchasers from such trustees with- 
out notice and for a valuable consid- 
eration, is applicable only to such 
trusts as are created by the instru- 
ments declaring or attempting to de- 
clare them, and does not apply toa 
conveyance to one who is made a 
trustee by statute. Walker v. Colby 
Wringer Co., 14 F. 517. 


74. See statutory provisions; 
cases infra this note. 


[a] In Louisiana (1) substitutions 
and fidei commissa are prohibited, 
and every disposition by which the 
donee, heir, or legatee is charged to 
preserve for, or to return a thing to, 
a third person is declared to be null. 
Reve Civ. iCodewart, 152067» (2). The 
statute abolishing and _ prohibiting 
fidei commissa includes trusts for the 
benefit of minors (McCan’s Succes- 
sion, 19 So. 220, 48 La.Ann. 145; 
Foucher’s Succession, 30 lLa.Ann. 
1017; Clague v. Clague, 13 La. 1), (3) 
or even a trust in favor of parties 
capable of receiving (Sheppard v. 
Brooks, 23 La.Ann. 129; Tournoir v. 
Tournoir, 12 La. 19), (4) as wellasa 
donation of land, to belong to a third 
person if the legatee dies without is- 
sue and witiiout having disposed of it 
(Beaulieu v. Ternoir, 5 La.Ann. 476; 
Ducloslange v. Ross, 8 La.Ann, 432), 
(5) and a trust to apply the fruits 
and revenues of property devised to 
the benefit of a third person, who is 
neither owner nor usufructuary in the 
sense of the Louisiana law (Perin v. 
McMicken, 15 La.Ann,. 154), (6) but 
it does not include mere naked trusts 
to be executed immediately (Coch- 
rane’s Succession, 29 La.Ann. 232; 
Mathurin y. Livaudais, 5 Mart.N.S. 
301), (7) or within a reasonable pe- 
riod of time (Malone v. Barker, 2 Rob. 
369; Hope v. State Bank, 4 La. 212), 
(8) nor the holding by one, in his 
own name, of lands belonging to an- 
other and subject to the latter’s or- 
der (Caldwell v. Hennen, 5 Rob. 20), 
(9) nor a bequest of property to a 
sister, to educate her children and 
support them and herself, with pow- 
er to dispose of it for their benefit as 


and 


For later cases, developments and changes in the law see Annotations, same title and Section number, 
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no effeet.8? 


circumstances may require, and al- 
lowing a brother, if in need, a cer- 
tain participation therein (McCluskey 
v. Webb, 4 Rob. 201), (10) nor a leg- 
acy creating a mere usufruct in fa- 
vor of the legatee (Fisk v. Fisk, 3 La. 
Ann. 494; Nimmo v. Bonney, 4 Rob. 
176). (11) A contract between hus- 
band and wife, domiciled in Louisi- 
ana, but temporarily in another state, 
whereby the wife conveys her para- 
phernal property to her husband, to 
be held by him in trust for the bene- 
fit, and during the life, of a third per- 
son, is, aside fromm the incapacity of 
the parties, prohibited by the stat- 
ute. Marks v. Loewenberg, 78 So. 
444, 143 La. 196. (12) Other cases in 
which the statute has been applied 
to various testamentary or other dis- 


positions of property. Ward’s Suc- 
cession, 34 So. 135, 110 La. 75; Par- 
tee v. Hill, 12 La.Ann. 767; Gates v. 


Renfroe, 7 Ia.Ann. 569; 
Prescott, 12 Rob. 56; Liautaud v. 
Baptiste, 3 Rob. 441; Arnaud v. 
Tarbe, 4 La. 502; Farrar v. McCutch- 
eon, 4 Mart.N.S. 45; Cloutier v. Le- 
comte, 3 Mart. 481. 


[b] Laws of Spain and Mexico 
prohibit fidei commissa. Gortario v. 
Cantu, 7 Tex. 35 (applying prohibi- 
tion to provisions of will executed in 
Mexico before the independence of 
Texas was established). 


75. See supra §§ 26-28. 


76. Mattsen v. U. S. Mnsilage Har- 
vester Co., 213 N.W. 893, 171 Minn. 
237; Congdon v. Congdon, 200 N.W. 
76, 160 Minn. 343. 


[a] Enactment of statute.—Gen. 
St. (1913) § 6710 subds 5, 6, author- 
izing the creation of trusts in per- 
sonalty, although attached as amend- 
ments to the chapter pertaining ex- 
clusively to real estate, abolished the 
common-law trusts, except as author- 
ized by statute. Congdon v. Cong- 
don, 200 N.W. 76, 160 Minn. 343. 

[b] Agréement held not within 
statute.—An agreement by the holder 
of a sheriff's certificate under fore- 
closure sale to transfer to the hold- 
ers of the right of redemption their 
interests, on payment of their pro 
rata shares, is not governed by Rev. 
L. (1905) §§ 2240-3265 (Gen. L. [1913] 
ec 60 §§ 6701-6726), relating to uses 
and trusts. Janochosky v. Kurr, 139 
N.W. 944, 120 Minn. 471. 

Cross references: 


Operation of statute of uses gener- 
ally see infra §§ 267-269. 


Purposes for which trusts may be 
created see supra §§ 26-28. 


Trusts for charitable uses see Chari- 
ties § 14. 


77. See Perpetuities § 92 et seq. 


Compton v. 


énacted in some of the United States;*? } 
jurisdictions where the statute in this form prevails, 
the rule of construction adopted is that the trust need 
not be ereated by writing, but the evidence of the 
existence of the trust must be in writing.®* 


[§§ 31-32 


[§ 32] 3. Parol Trusts and Effect of Statute of 
Frauds**—a, In General. 
ean be ereated by parol,8° but as secret and parol 
trusts offer easy means of effectuating fraud, and 
promote perjury,*+ the English statute of frauds was 
enacted, providing in section seven that all declara- 
tions or creations of trusts or confidences in lands, 
tencments, or hereditaments shall be manifested and 
proved by some writing signed by the party who 
is by law to declare such trust or by his last will in 
writing, or else they shall be utterly void and of 
This section has been substantially re- 


At common law a trust 


and, in 


In 


7g. Stringer v. Young, 83 N.E. 690, 
191 N.Y. 157; Cochrane v. Schell, 35 
NE. 1971, 140° N.Y. 516,” “Becker vi 
Becker, 43 N.Y.S. 17, 13 App.Div. 342. 


79. Generally see Frauds, Statute 
CHP KOhA go alate y 

80. Alia.—Patton v. Beecher, 62 
Ala. 579. 


Ky.—Smith v. Smith, 121,S.W. 1002. 

Mada.—Gordon v. McCulloh, 7 A. 457, 
66 Md. 245. 

Miss.—Anding v. Davis, 
574, 77 Am.D. 658 

N.Y.—McKenna v. Meehan, 161 N. 
BE. 472, 248 N.Y. 206. 

N.C.—Pittman v. Pittman, 12 S.E. 
61, 107 N.C. 159, 11 L.R.A. 456; Shel- 
ton v. Shelton, 58 N.C. 292. 


OR epteming v. Donahoe, 5 Ohio 


38 Miss. 


Va.—Young v. Holland, 84 S.E. 637, 
117 Vas 433: 

W.Va.—Boeggs Vv. 
876, 101 W.Va. 407. 

Eng.—Fordyce v. Willis, 3 Bro.Ch. 
577, 29 Reprint 708. 


Yates, 132 S.E. 


81. Smith v. Smith, (Ky.) 121 S. 
W. 1002. 

S2 Sta oe CaAr. MUU eme rset 

[a] While this statute did not ab- 


rogate the statute of mortmain, it 

governs its construction, being sub- 

sequent in point of time. Addlington 

v. Cann, 3 Atk. 141, 26 Reprint 885. 
83. See statutory provisions. 


[a] In Rhode Island the English 
statute has never been expressly re- 
enacted but has been recognized as a 
part of the common law of the state, 
being one of the statutes which were 
declared to be*in force by the act of 


L7495 Talt v. Dimond>, 18 Asasaeae 
R.I. 584. 

84. Ark.—Trapnall y. Brown, 19 
Ark. 39. 


I1l.—Godschaleck v. Fulmer, 51 N.E. 
852, 175 Ill. 64; Kingsbury v. Burn- 
Side, 58 Ill. 310, 11 Am.R. 67. 


Md.—Gordon v. McCulloh, 3 
66 Md. 245. Path ae 


Mo.—Cornelius v. Smith, 55 Mo. 


528; Lane v. Ewing, 31 Mo. 75, 77 Am. 
DENGsi2. 


N.J.—Willig v. Friedberg, 153 A. 
535, 108 N.J.Eq. 17; Throckmorton y. 


O'Reilly, (Ch.) 55 A. 56; McVay v. 
McVay, 1 OMAR A SaeraS Noga, 47: 
Smith v. Howell, 11 N.J.Eq. 349. 


__N.M.—Eagle Min., etc., Co. v. Ham- 
ilton, 91 P. 718, 14’ N.M. 271 [aff 31 
S:Ct. 127,218 U.S, 513, 54°, mdse 


N.Y.—Cook v. Barr, 44 N.Y. 156; 
Steere v. Steere, 5 Johns.Ch. 1,, 9 Amie 


— 


§§ 32-33] 


other jurisdictions the statutes provide substantially 
that trusts in or concerning lands, except such as 
arise by operation of law, must be created or declared 
by an instrument in writing,’®> while in one juris- 
diction the statutory requirement is that all express 
trusts must be created or declared in writing.8® In 
a few jurisdictions this section of the statute of 
frauds has not been reénacted in any form and it 
is consequently held not to be necessary for an ex- 
press trust to be in writing,** as there is no rule 
of the common law prohibiting the creation of a 
trust by parol,®* and in jurisdictions where it does 
prevail it does not apply to resulting’® or con- 
‘struetive®® trusts. The benefit of the statute of 
frauds was intended to be for those claiming title 
under instruments absolute on their face and not 
for those seeking to defeat the operation of such 
instruments by showing that they were made on 
trusts not appearing on their face.®°! The ereditor 
of a legatee has no better rights against the estate 
than the legatee himself, and eannot, therefore, 


D. 256. 
Pa.—Ranney v. Byers, 68 A. 971, 219 
Pasos las SAMS. Fe. O60: 


S.c.—Brown v. Brown, 20 S.C.Eq. 
363; Rutledge v. Smith, 6 S.C.Eq. 119. 


86. 
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Resulting trusts see 


Validity of trusts 
in general see infra §§ 33-36. 


See Ga. Civ. Code § 3733. 
87. U.S.—Robertson v. Bemis & 
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establish in the executors a secret trust by parol 
declarations or instructions of the testator,®? al- 
though it has been held that the fact that a trust 
was not in writing is no defense as against creditors 
seeking to set aside conyeyanees as in fraud of their 
rights.°* Agreements, transactions, or conveyances 
which do not ereate or attempt to create any trust 
are obviously not affected by statutes of this char- 
acter.°* 


[§ 33] b. Trusts in or Affecting Land—(1) Gen- 
eral Rules—(a) Statutes Relating Specifically to 
Trusts. A parol trust in land is valid and enforee- 
able at common Jaw and general equity jurispru- 
dence;®® but the provisions of the statute of frauds 
being expressly applicable to trusts in lands, tene- 
ments, and hereditaments,®® it necessarily follows 
that express trusts in lands cannot be “created or 
declared” or cannot be “manifested and proved,” ac- 
cording to the particular phraseology of the statute 
invoked,®* by parol,®® and the operation of the rule 
is not affected by the fact that the parties to the 


infra. § 150. 
relating to land 


applicable. Lantz v. Tumlin, 81 S.E. 
820, 74 W.Va. 196. 

[b] In Pennsylvania (1) the pro- 
vision similar to the seventh section 
of the English statute of frauds ex- 
isted prior to 1856. In re Henderson, 


Vt.—Pinney v. Fellows, 15 Vt. 525 
(construing Vermont statute of 1797). 


Eng.—Randall v. Morgan, 12 Ves. 
Jr. 74, 33 Reprint 26; Forster v. Hale, 
3 Ves.Jr. 696, 30 Reprint 1226 [aff 
5 Ves.Jr. 308, 31 Reprint 603]. Con- 
tra Willis v. Willis, 2 Atk. 71, 26 Re- 
print 443. 

“Upon the construction put upon 
these words it has been decided that 
a trust of land may be still effectually 
created by parol; and in order to sat- 
isfy the statute, it will be sufficient 
to show, by written evidence, the ex- 
istence of the trust.’ Hill Trustees 
p 88 [quot Mathews v. Massey, 4 
Baxt. (Tenn.) 450, 459]. 


[a] Trust arising from agreement 
of parties, whether written or oral, is 
express, and must be manifested, al- 
though it need not be created by some 
writing. Eagle Mining & Improve- 
ment Co. v. Hamilton, 91 P. 718, 14 
NeMew ol efate soles Ctgog, 21:8." U.S. 
518, 54 L.Ed. 1131]. 


[b] In Maine the same construc- 
tion is given, although the statute 
has undergone several revisions and 
has been a part of .the time in an- 
other form. McClellan v. McClellan, 
65 Me. 500; Evans v. Chism, 18 Me. 
220: Portland Second Unitarian Soc. 
v. Woodbury, 14 Me. 281. 


85. See statutory provisions. 


[a] There is no substantial differ- 
ence between statutes of this charac- 
ter and the English statute. Jenkins 
v. Eldredge, 13 F.Cas.No. ‘7,266, 3 
Story 181. 


[b] In Iowa the statute (McClain 
Code § 3105) requires all declarations 
or creations of trusts in relation to 
real estate to be executed in the same 
manner as deeds of conveyance. 
Hemstreet v. Wheeler, 69 N.W. 521, 
100 Iowa 290; Patterson v. Mills, 28 
N.W. 53, 69 Iowa 755. 


{c] In Nebraska the statute has a 
more extensive application than the 
English statute and applies not only 
to trusts of lands, but to all concern- 
ing land or in any way relating there- 
to. Cameron v. Nelson, 77 N.W. 771, 
57 Neb. 381. ‘ 


Cross references: 
Constructive trusts see infra § 217. 


Vosburgh, 226 F. 828 (North Caro- 
lina); In re Henderson, 142 F. 568 
[rev on other grounds 145 F. 316, 76 
C.C.A. 196] (West Virginia). 


Del.—Pierson vy. Pierson, 5 Del.Ch. 
11; Hall v. Livingston, 3 Del.Ch. 348. 


N.C.—Taylor v. Wahab, 70 S.E. 173, 
154 N.C. 219; Gaylord v. Gaylord, 63 
S.E., 1028, 150 N.C. 222; Owens. v. 
Williams, 41 S.E. 938, 130 N.C. 165; 
Pittman ..-eittman, 12 S.E. 61, 10” 
INa®,, 15955 Il pl RAL A568) RIS SS. Ve 
Swann, 59 N.C. 118; Shelton v. Shel- 
£0 58 N.C. 292; Foy v. Foy, 3 N.C. 


Ohio.—Harvey v. Gardner, 41 Ohio 
St. 642; Schaff v. Ensley, 14 Ohio Cir. 
Cty 492, 4% ‘Ohion Cir: Deexr 7.07. 

Tenn.—Watkins v. Watkins, 22 S. 
W.(2d) 1, 160 Tenn. 1; Thompson v. 
Thompson, (Ch.A.) 54 S.W. 145. 


Tex.—James v. Fulcrod, 5 Tex. 512, 
55 Am.D. 743; Larrabee v. Porter, 
(Civ.App.) 166 S.W. 395; Henderson 
v. Rushing, 105 S.W. 840, 47 Tex.Civ. 


App. 485; Allen v. Allen, (Civ.App.) 
105 S.W. 53 [rev on other grounds 
107 S.W. 528, 101 Tex. 362]; Houser 


v. Jordan, 63 S.W. 1049, 26 Tex.Civ. 
App. 398. 


Va.—Jackson v. Greenhow, 156 S.E. 
37%. 155. Van tbs); = voune “vy. Holland, 
84 S.B. 637, 117 Va. 433. 


W.Va.—Carter v. Carter, 148 S.E. 
378, 107 W.Va. 394; Boggs v. Yates, 
132 S.E. 876, 101 W.Va. 407; Swick 
v. Rease, 59 S.E. 510, 62 W.Va. 557; 
poe v. Fitch, 34 S.E. 959, 47 W.Va. 
63. 


See also infra § 33. 


“The enforcement of parol trusts 
is recognized in this state, but it is 
a jurisdiction in the exercise of which 
there is much danger. As said by 
Pearson, J., in Kelly v. Bryan, 41 N.C. 
286: ‘Courts of equity enforce parol 
trusts to prevent fraud, but the ju- 
risdiction is exercised sparingly and, 
many think, with very doubtful pol- 
icy.’”’ Taylor v. Wahab, 70 S.E. 178, 
154. N.C. 219, 224,. 


[a] Joint enterprise.—Where per- 
sons associate themselves together 
in a joint enterprise for profit, a re- 
lationship of trust exists, and as be- 
tween them, in the conduct of the 
business, the statute of frauds is: in- 


142 F. 568 [rev on other grounds 145 
E316, 176: C CsA LOG] 29 "(2)" fhegoniy, 
effect of the omission of this section 
of the statute of frauds was to make 
room for a declaration of trust by 
parol; it did not make that a trust 
which would not otherwise be one. 
BS Rea Kisler, 2 Watts 323, 27 Am. 


88. See supra text and note 80. 
89. See infra § 150. 

90. See infra § 217. 

91. Allen v. Weodruff, 96 Ill. 11; 


Watson v. Willerton, 258 Il].App. 390 
[transf 169 N.E! 166, 337 Til. 359): 
Douglass v. Douglass, 40 N.W. 177, 
72 Mich. 86. 


ie Sparks v. De la Guerra, 14 Cal. 


93. Andrews v. Scott, 113 Ill.App. 
531 fart TN, Bs Lid 2 ee Deeg oe hoe 
Am:S.R. 215 ]< 


94 Shetler v. Stewart, 107 N.W. 
310, 110 N.W. 582, 133 Iowa 320; Bird 
v. Jacobus, 84 N.W. 1062, 113 Iowa 
194; Jones Nat. Bank v. Price, 55 N. 
W. 1045, 37 Neb. 291; Berry v. Dore- 
mus, 30 N.J.Law 399; Halvorsen v. 
Halvorsen, 97 N.W. 494, 120 Wis. 52. 


95.) Huff v. Byers, 2720S we Sons 
209 Ky. 375; McKenna v. Meehan, 161 
N.E. 472, 248 N.Y. 206; Arbury v. De 
Niord, 152 N.Y.S. 763. See also cases 
supra § 31 note 80. 


96. See supra § 32. 
97. See supra § 32. 
98. U.S.—Des Moines Terminal Co. 


v. Des Moines Union Ry. Co., 52 F. 
(2d) 616 [aff 52 F.(2d) 605, and cert 
den 52 S.Ct. 311, 285 U.S. 537, 76 L. bd. 
930]; Chiswell v. Johnston, 299 F. 
681; Keown v. Keown, 257 F. 851 [rev 
on other grounds 265 F. 572]; Auten 
v. City Electric Street R. Co., 104 F. 
395 (recognizing rule but holding it 
inapplicable); Jones v. Van Doren, 
kSie BY 619) prev eo S:Ct. 685. 13.0) rs: 
684, 32 L.Ed. 1077]; Bedilian v. Sea- 
ton; Ss -ECaciNos 1208s) Walle oe 


Ala.—Bartlett v. Bartlett, 130 So. 
194, 221 Ala. 578; Brindley v. Brind- 
ley, 72 So. 497, 197 Ala. 221: Cole= 
man v. Coleman, 55 So. 827, 173 Ala. 
282; Tillman v. Kifer, 52 So. 309, 166 
Ala. 403; O’Briant v. O’Briant, 49 So. 
317, 160 Ala. 457; Jacoby v. Funk- 
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houser, 40 So. 291, 147 Ala. 254; 
Brackin v. Newman, 26 So. 3, 121 Ala. 
811; Moore v. Campbell, 14 So. 780, 
102 Ala. 445; Tolleson v. Blackstock, 
1 Sow 2e4,.- 95 Ala. SEOs ePatton. wv. 
Beecher, 62 Ala. 579. But see Phil- 
lips v. Sipsey Coal Mining Co., 118 
So. 513, 218 Ala. 296 (holding that the 
creation of trust to aid lessor in col- 
lecting royalties under coal-mining 
lease may be shown between parties 
by parol). : 

Alaska.—Williams v. Jualpa Co., 3 
Alaska 222. 


Ariz.—Cashion v. Bank of Arizona, 
245 PB. 360, 30, Ariz. 172. 


Ark.—Fenter v. First Nat. Bank, 30 
S.W.(2d). 820, 182 Ark. 89; Stacy v. 
ptacy, 300 SW. 437), 27>. Ark. 763; 
Four Rivers Mut. Orchard Co. v. 
Wood, 266 S.W. 75, 166 Ark. 233; Bray 
v. Timms, 258 S.W. 338, 162 Ark. 247; 
Pharimivie kink, 9231S. Wer l2os, Lol wArK. 
s0otRoberts) Vv. Prattsc228 S.W.) 379; 
147 Ark. 575; Harbour v. Harbour, 
146 S.W. 867, 103 Ark. 273; Spradling 
v. Spradling, 142 S.W. 848, 101 Ark. 
451; Grayson v. Bowlin, 66 S.W. 658, 
70 Ark. 145; Salyers v. Smith, 55 S. 
W. 936, 67 Ark. 526. 


Cal.—Gray v. Walker, 108 P. 278, 
157 Cal. 381; Smith v. Mason, 55 PB 
148, 122 Cal. 426; Wittenbrock v. 
Cacs 743s P. 300,110 Caliol: Doran. 
Doran, 33 P. 929, 99 Cal. 311; Hassha- 
gen v. Hasshagen, 22 P. 294, 80 Cal. 
514; Borton v. Joslin, 263 P. 1033, 88 
Cah Appypolo? oViad vi Via, 207.2. 
39, 57 Cal.App. 66; Root v. Kuhn, 197 
P. 150, 51 Cal.App. 600. 


Colo.—Griffith -7. Sands, 271 P. 191, 
84 Colo. 456; Agnew v. Agnew, 185 
Pa 209, 6% vColo, 81; " Von’ Trotha..v. 
Bamberger, 24 P. 883, 15 Colo. 1; Far- 
Pe Vv. BeShoar, 12° RP. 196, 9 Colo. 


Conn.—Appeal of Wilson, 80 A. 718, 
84 Conn. 560; Fodd v. Munson, 4 A. 
99, 538 Conn. 579. 


D.C.—McCartney v. Fletcher, 11 
App. Cad. 

Fla.—Croker v. Palm Beach JWs- 
tates, 114 So. 225, 94 Fla. 171; Reid 
v. Barry, 112 So. 846, 93 Fla. 849; 
Byrne Realty Co. v. South Florida 
Farms Co., 89 So. 318, $1 Fla. 805, 


864. 


Ill.—Orear v. Farmers’ State Bank 
SL EUSt CO. 228 Net Go) 20. Lads 
454; Stubbings v. Stubbings, 94 N.E. 
54, 248 Ill. 406; Plummer vy. Flesher, 
92 N.E. 863, 246 Dl. 313; Lancaster 
v. Springer, 88 N.E. 272, 239 Ill. 472; 
Benson v. Dempster, 55 N.E. 651, 183 
Tll. 297; Ellis v. Hill, 44 N.B. 858, 162 
Tll. 557; Horne v. Ingraham, 16 N.E. 
868, 125 Ill. 198; Walter v. Klock, 
55 Ill. 362; Rogers v. Simmons, 55 
Ill. 76; Smith v. Hollenback, 51 Ill. 
223; Hovey v. Holcomb, 11 Ill. 660; 
Dowland v. Staley, 201 IJll.App. 6; 
Prouty v. Moss, 111 Ill.App. 536. 


Ind.—Terry v. Davenport, 112 N.E. 
998, 185 Ind. 561; Westphal vy. Heck- 
man, 113 N.E. 299, 185 Ind. 88; Orth 
Va Orth, 42 N.B. 27-7, 44 NB! 17,145 
Tndwls4e 50 Am.SiR.* 185; 32° TRA: 
298; Pearson v. Pearson, 25 N.E. 342, 
.125 Ind. 341; Thomas v. Merry, 15 N. 
E. 244, 113 Ind. 83; Mohn v. Mohn, 13 
N.E. 859, 112 Ind. 285; Columbus, etc., 
R. Co. v. Braden, 11 N.E. 357, 110 Ind. 
558; Matlock v. Nave, 28 Ind. 35; Mil- 
Jer v. Blackburn, 14 Ind. 62; Wiard vy. 
Landes, 141 N.E. 519, 80 Ind.App. 551; 
Koehler v. Koehler, 121 N.E. 450, 75 
Ind.App. 510; General Convention of 
New Church in United States v. 
Smith, 100 N.H. 384, 52 Ind.App. 136; 
Brown v. White, 67 N.E. 2738, 32 Ind. 
App. 100. 


Iowa.—McMains v. Tullis, 241 N.W. 
472, 213 Iowa 1360; Hospers v. Watts, 
229 N.W. 844, 209 Iowa 1193; Neilly 
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v. Hennessey, 220 N.W. 47, 208 Iowa 
1338; Wellman v. Wellman, 220 N.W. 
82, 206 Iowa 445; Hermann v. Her- 
mann, 188 N.W. 806, 193 Iowa 1201; 
McCarney v. Lightner, 175 N.W. LOLs 
188 Iowa 1271; In re Mahin’s Estate, 
143 N.W. 420, 161 Iowa 459; Burch v. 
Nicholson, 137 N.W. 1066, 157 Iowa 
502; Mullong v. Schneider, 134 N.W. 
957, 155 Iowa 12; Schurz v. Schurz, 
128 N.W. 944, 133 N.W. 6838, 153 Iowa 
187; Flanders v. Booge, 125 N.W. 661, 
146 Iowa 675; Johnston v. Jickling, 
119 N.W. 746, 141 Iowa 444; Amidon 
vy. Snouffer, 117 N.W. 44, 139 Iowa 159; 
Krebs v. Lauser, 110 N.W. 443, 133 
Towa 241; Hall v. Hall, 110 N.W. 148, 
132 Iowa 664; Heddleston v. Stoner, 
105 N.W. 56, 128 Iowa 525; Luckhart 
v. Luckhart, 94 N.W. 461, 120 Iowa 
248: McClenahan v. Stevenson, 91 N. 
W925) Sil Slower d0G § reellenv. 
Strong, 73 N.W. 1071, 104 Iowa 585, 
Shaffer v. McCrackin, 58 N.W. 910, 90 
Iowa 578, 48 Am.S.R. 465; Brown v. 
Barngrover, 47 N.W. 1082, 82 Iowa 
204; Andrews v. Coneannon, 41 N.W. 
8, 76 Iowa 251; Richardson y. Haney, 
40 N.W. 115, 76 Iowa 101. 

Kan.—Mick v. Butler, 256 P. 158, 
123 Kan. 566; Quinton v. Kendall, 253 
P. 600, 122 Kan. 814; Ingham v. 
Burnell, 2 P. 804, 31 Kan. 333; Knaggs 
v. Mastin, 9 Kan. 532; Moore v. Wade, 
8 Kan. 380. 

Me.—Wentworth v. Shibles, 
108, 89 Me. 167. 


Md.—Zulver v. Murray, 114 A. 896, 
139 Md. 242; Gordon v. McCulloh, 7 
A. 457, 66 Md. 245; Keller v. Kunkel, 
46 Md. 565; Wolf v. Corby, 5? Md. 
356; Whitridge v..Parkhurst, 20 Md. 
62; McElderry v. Shipley, 2 Md. 25, 
56 Am.D. 703. 

Mass.—Ferguson v. 
Trust Co., 166 N.E. 709, 267 Mass. 
397, 64 A.LLR. 573; Young v. Young, 
146 N.E. 574, 251 Mass. 218; Daniels 
v. Daniels, 134 N.E. 235, 240 Mass. 
380; Slack v. Black, 109 Mass. 496; 
Bartlett vy. Bartlett, 14> Gray 277: 
Walker v. Locke, 5 Cush. 90; Black 
v. Black, 4 Pick. 234; Northampton 
Bank v. Whiting, 12 Mass. 104. 


Mich.—Glieberman v. Fine, 226 N. 
W. 669, 248 Mich. 8; Innis vy. Michi- 
gan Trust Co., 213 N.W. 85, 238 Mich. 
282; Funk v. Eugel, 209 N.W. 160, 235 
Mich. 195; Rothschild v. Dickinson, 
134 N.W. 1035, 169 Mich. 200; Sher- 
wood v. Davis, 134 N.W. 463, 168 Mich. 
398; Ferry v.' Miller, 129 N.W.. 721, 
164 Mich. 429; Sheldon vy. Carr, 103 
N.W. 181, 139 Mich. 654; Shafter v. 
Huntington, 19 N.W. 11, 53 Mich. 310; 
Ortmann y. Plummer, 17 N.W. 7038, 52 
Mich. 76; Cobb v. Cook, 12 N.W. 891, 
49 Mich. 11. 


Minn.—Ryan vy. Williams, 100 N.W. 
380, 92 Minn. 506; Luse v. Reed, 65 
N.W. 91, 68 Minn. 5; Randall v. Con- 
stans, 23 N.W. 530, 33 Minn. 329. 


Miss.—Bush vy. Bush, 99 So. 151, 134 
yee 523; Gibson vy. Foote, 40 Miss. 
788. 


Mo.—Gates Hotel Co. v. C. R. H. 
Davis Real Estate Co., 52 S.W.(2d) 
1011; Norton vy. Norton, 43 S.W.(2d) 
1024; Long v. Conrad, 42 S.W.(2d) 
357; Ebert v. Myers, 9 S.W.(2d) 1066, 
320 Mo. 804; Eaton v. Curtis, 4 S.W. 
(2d) 819, 319 Mo. 660; Ferguson v. 
Robinson, 167 S.W. 447, 258 Mo. 113; 
Hayes v. Hayes, 145 S.W. 1155, 242 
Mo. 155; Mugan v. Wheeler, 145 S.W. 
462, 241 Mo. 876; Patterson yv. Pat- 
terson, 98 S.W. 613, 200 Mo. 335; Hall 
v. Small, 77 S.W. 733, 178 Mo. 629: 
Rogers v. Ramey, 39 S.W. 66, 137 Mo. 
598; Green v. Cates, 73 Mo. 115; Wood- 
ford v. Stephens, 51 Mo. 448; Lane v. 
Ewing, 31 Mo. 75, 77 Am.D. 632; 
Moulden y. Train, 204 S.W. 65, 199 Mo. 
App. 509; Ewing v. Parrish, 128 S.W. 
538, 148 Mo.App. 492; Curd y. Brown, 
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A 0, 148 Mo.App. 82; Watson 
Ss, pias S.W. 238, 143 Mo.App. 
721; Bosch v. Miller, 
136 Mo.App. 482; Budnek v. Budnek, 
107 S.W. 458, 128 Mo.App. 319. 
nt.—Mantle v. White, 132 P. 22, 
a7! Mout. 234; Goodell v. Sanford, 77 
P. 522, 31 Mont. 163; Chowen v. 
Phelps, 69 P. 54, 26 Mont. 524. 
Neb.—Pollard v. McKenney, 96 N. 
W. 679, 101 N.W. 9, 69 Neb. 742; Cam- 
eron v. Nelson, 77 N.W. 771, 57 Neb. 
381; Elder v. Webber, 92 N.W. 126, 3 
Neb. (Unoff.) 534. 
Nev.—Adams v. Wagoner, 184 P. 
814, 43 Nev. 266. 


N.H.—Taylor v. Sayles, 57 N.H. 465; 
Moore v. Moore, 38 N.H. 382; Far- 
rington v: Barr, 36 N.H. 86. , 


N.J.—Eaton v. Eaton, 35 N.J.Law 
290: Burger v. Burger, 148 A. 167, 105 
N.J.Eq. 403; Austin v. Young, 106 A. 
395, 90 N.J.Eq. 47; Seacoast R. Co. v. 
Wood, 56 A. 337, 65 N.J.Eq. 530 [aff 
81 A. 11321; McVay v. McVay, 10 A. 
178, 43 N.J.Eq. 47; Marshman v. 
Conklin, 21 N.J.Eq. 546; Smith v. 
Howell, 11 N.J.Eq. 349; Arnwine v. 
Carroll, 8 N.J.Eq. 620. 


N.Y.—Gambold v. MacLean, 174 N. 
BH, 453, 255 N.Y. 202; In re Brown’s 
Will, 169 N.E. 612, 252 N.Y. 366; Mc- 
Kenna v. Meehan, 161 N.E. 472, 248 N- 
Y. 206; Lafayette St. Church Soc. v. 
Norton, 95 N.E. 819, 202 N.Y. 383, 39 
L.R.A.N.S. 913; Fowler v. Coates, 94 N. 
KE. 997, 201 N.Y. 257; Hutchins v. Van 
Vechten, 35 N.E. 446, 140 N.Y. 115; 
Wood v. Rabe, 96 N.Y. 414, 48 Am.R. 
640 [rev 40 N.Y.Super. 535]; Clarke 
v. Leupp, 88 N.Y. 228 [rev 24 Hun 
342]; Helms v. Goodwill, 64 N.Y. 642 
[rev 2 Hun 410, 4 Thomps.&C. 645]; 
Vernon v. Vernon, 53 N.Y. 351 [mod 7 
Lans. 492]; Foote v. Bryant, 47 N.Y. 
544 [aff 58 Barb. 258]; Dillaye v. 
Greenough, 45 N.Y. 438; Cook v. Barr, 
44 N.Y. 156; Peppard Realty Co. v. 
Emdon, 197 N.Y.S. 486, 204 App.Div. 
8; McClellan v. Grant, 82 N.Y.S. 208, 
83 App.Div. 599 [aff 74 N.E. 1119, 181 
N.Y. 581]; Wheeler v. Hall, 66 N.Y.S. 
257, 54 App.Div. 49; Hutchinson v. 


Hutchinson, 32 N.Y.S. 390, 84 Hun 
482; Hurst v. Harper, 14 Hun 284; 
Hubbard v: Sharp, 11 “NvyveSt. 802: 
Jackson v. Moore, 6 Cow. 706 [rev on 
other grounds 4 Wend. 58]. “ga 
N.D.—McGillivray v. First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152; 


Hughes v. Fargo Loan Agency, 178 N. 
W. 993, 46.N.D. 26; Cardiff v. Mar- 
quis, 114 NOW. 1088, 17 N.D. 110. 


Okl.—Chandler v. Roe, 148 P. 1026, 
46 Okl. 349. 


Or.—Howard v. Foskett, 189 P. 396, 


96 Or. 446; Chance y. West ¢ i 
155, 96 Or. 390. Micka 


Pa.—Davis v. Hillman, 135 A. 254 
288 Pa. 16; Dérr v. Leippe, 132 A. 806, 
286 Pa. 17; Levy v. Seadler, 116 A. 
294, 272 Pa. 366; Jourdan v. Andrews, 
102 A. 33, 258 Pa. 347; McHendry v. 
Shaffer, 89 A. 587, 242 Pa. 476; Bryan 
v. Douds, 62 A. 828, 218 Pa. 221, 110 
Am.S.R. 544, 5 Ann.Cas. 171; McClos- 
key v. McCloskey, 55 A. 180, 205 Pa. 
491; Dyer’s Appeal, 107 Pa. 446; Bar- 
net v. Dougherty, 32 Pa. 371; Sample 
v. Coulson, 9 Watts&S. 62; Longdon 


v. Clouse, 1 A. 600, 1 ‘ : 
Leg.Int. 510. Boks. 


S.C.—Dowling v. De Witt, 81 S.E. 
ae pene Ea v. Edwards, 59 
S.E. 585, 78 S.C. 490: Pruitt v, i 

35 SH. 485, b7 SC iss, | eS 


S.D.—Birchard v. Simons, 240 N.W 
490; Annis vy. Huggins : 114, 
For ton ne ggins, 152 N.W. 114, 


Utah.—Skeen 
22 Utah 73. 


Vt.—Straw v. Mower, 130 A. 
Vt. 56° Sullivan v. Haskin, 41 pierce 
SNES aa S Spero ee 


v. Marriott, 61 P. 296, 


118 S.W. 506, 
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trust agreement are copartners,®® or by the fact 
that the lands are situated in a foreign country,} 
or by the fact that the lands which form the subject- 
matter of the parol agreement are directed by a 
will to be converted into personalty, where the agree- 
So it 1s generally 


ment forms no part of the will.” 


70 Vt. 487: Bickford v. Bickford, 35 
A. 471, 68 Vt. 525. 


Wis.—Fillingham v. Nichols, 84 N. 
W. 15, 108 Wis. 49; Fairchild v. Ras- 
dall, 9 Wis. 379; Pratt v. Ayer, 3’Pinn. 
236, 3 Chandl. 265. 


Eng.—Leman y. Whitley, 4 Russ. 
423, 4 Eng.Ch. 428, 38 Reprint 864; 
Green vy. Brisley, [1913] 2 Ch. 478. 


Blan.—Morris v. Whiting, 24 Man. 
56; Spencer vy. Spencer, 23 Man. 461. 


Ont.—Re McKinley & McCullough, 
46 Ont.L. 535; Parker v. Tain, 15 Ont. 
L. 187, 10 Ont.W.R. 36, 848; Birdsill 
v. Birdsill, 16 Ont.W.N. 91; Wilde v. 
Wilde, 20 Grant Ch. 521. 

[a] Applicability of statute.—(1) 
The declaration of an express trust 
in land must be in writing, under 
Rev. St. (1899) § 3416 (St. Annot. 
[1906] p 1949), providing that a decla- 
ration of trust in land shall be mani- 
fested and proved by a writing signed 
by the person enabled to declare the 
trust. >. 3417, (St. sAnnot., [19061 p 
1950), providing that, when a convey- 
ance shall be made by which a trust 
may arise by implication of law, the 
trust shall be of the same force as 
if the act had not been made, being 
applicable only to trusts arising by 
implication of law. Bosch v. Miller, 
118 S.W. 506, 186 Mo.App. 482. (2) 
Where, on performance by complain- 
ants of services under a written con- 
tract with defendants, complainants 
became entitled to conveyance of an 
interest in mining claims, legal title 
to which was in defendants, from that 
time defendants held complainants’ 
interest in trust, and such trust re- 
lation cannot be attributed to a sub- 
sequent oral agreement to defer the 
conveyance, so as to bring it within 
the statute of frauds. Tjosevig v. 
Donohoe, 262 F. 911 [cert den 40 S.Ct. 
396, 252 U.S. 587, 64 L.Ed. 730]. 

[b] Law will not aid in enforcing 
agreement creating trusts or charges 
on land which rest altogether.in parol, 
not because the trusts are void but 
because it will not permit them to be 
proved by such evidence. Arntson v. 
First National Bank, 167 N.W. 760, 39 
N.D. 408, L.R.A.1918F, 1038. 


[c] Where trust must be estab- 
lished by agreement, the agreement 
must be in writing. Ebert v. Myers, 
9 S.W.(2d) 1066, 320 Mo. 804. 


{d] Title taken by mistake.— 
Where all the members of a family, 
including plaintiffs and defendant, in- 
tended that title to a burial lot 
should be taken in the name of the 
father, but by mistake the deed was 
taken in the name of defendant, who, 
after fhe death of the father without 
knowledge of the mistake, orally 
promised to hold the lot for the 
benefit of plaintiffs, it was held that, 
under Rev. L. c. 147 § 1, providing 
that no trust in land shall be created, 
unless by an instrument in writing, 
equity could not enforce the trust 
against defendant, based on his oral 
declaration. Tourtillotte v. Tourtil- 
lotte, 91 N.E. 909, 205 Mass. 547. 


[e] Trusts held express within 
meaning of statute. (1) Where plain- 
tiff made an absolute deed with power 
of sale to defendant to extinguish a 
mortgage, a parol agreement to sell 
property and give plaintiff the amount 
realized above the mortgage carries 
a beneficial interest in realty and is 
void under Code (1923) § 6917, asa 
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parol trust in land. Willard v. Stur- 
kie, 105 So. 800, 218 Ala. 609. (2) Un- 
der St. of Frauds (Hurd Rev. St. 
[1909] ec 59) § 9, providing that decla- 
rations of trust in lands shall be in 
writing, excepting resulting trusts, 
where a woman voluntarily and with- 
out fraud on her conveyed her prop- 
erty to her husband by absolute deed, 
on mere verbal statements at the time 
that she did so to enable her husband 
to manage her business, there was an 
express trust, void because not evi- 
denced by a writing. Stubbings v. 
Stubbings, 94 N.E. 54, 248 Ill. 406. 
(3) Under Howell St. Annot. (1912) § 
11393, no trust in land can be created 
by a verbal, agreement of deceased to 
will money to a niece in consideration 
of his brother’s putting in property 
in exchange by deceased with the 
third person. Signs v. Bush’s Estate, 
165 N.W. 820, 199 Mich. 192. (4) 
Where a husband purchased land with 
his own funds, and had the title taken 
in the name of himself and his wife, 
an agreement between them_that in 
case they separated the Jand should 
be conveyed to their children, created 
an “express trust,’ and not a “result- 
ing trust,’ and hence could not be es- 
tablished by parol, under Rev. St. 
(1909) § 2868. Bender v. Bender, 220 
S.W. 929, 281 Mo. 473. 

[f] ‘Trusts held not express within 
meaning of statute. (1) Generally. 
Swearingen v. Neff, 216 N.W. 621, 204 
Iowa 1167; Stout v. Stout, 146 N.W. 
474, 165 Towa 552, L.R.A.1915A 711; 
Dexter v. Macdonald, 95 S.W. 359, 196 
Mo. 373; Bickford v. Bickford, 35 A. 
471, 68 Vt. 525. (2) Resulting trusts 
see infra § 150. (3) Constructive 
trusts see infra § 217. 

{g] Agreement held one of agency, 
and not for an interest in land, with- 
in statute. Snyder v. Wolford, 22 N. 
Win2d4. 33) Manns. 1/75, 663). Amok, 225 
Sullivan v. Haskin, 41 A. 437, 70 Vt. 
487. : 

{h] In Georgia (1) under the code, 
providing that “all express trusts 
must be created or declared in writ- 
ing,” a parol trust in land is invalid. 
White v. Daniel, 261 F. 70, 171 C.C.A. 
666; Jones v. Robinson, 158 S.E. 752, 
172 Ga. 746; Clinard v. Clinard, 149 
S.E. 788, 169 Ga. 199; Macy v. Hays, 
136 S.E. 517, 163 Ga. 478; Jenkins v. 
Lane, 115 S.E. 126, 154 Ga. 454; Pound 
v. Smith, 91 S.E. 405, 146 Ga. 431; 
Wood v. Rice, 85 S.H. 838, 143 Ga. 647; 
Wheeler v. Wheeler, 77 S.E. 875, 139 
Ga. 604; Eaton v. Barnes, 49 S.E. 593, 
121 Ga. 548; Smith v. Peacock, 40 S.E. 
757, 114 Ga. 691, 88 Am.S.R. 53; Smith 
v. Williams, 15 S.E. 130, 89 Ga. 9, 32 
Am.S.R. 67. (2) Under such provi- 
sion plaintiff could not have his war- 
ranty deed construed as a trust deed 
for his benefit. Brown v. Carmichael, 
110 S.B. 3, 152 Ga: 353... (3). Where 
two agree jointly to purchase land for 
certain purposes, and temporarily put 
legal title in designated persons as 
trustees for them, such an agreement 
constitutes an “express trust,’ which 
under the statute must be declared in 
writing. Jenkins v. Georgia Inv. Co., 
100 S.E. 635, 149 Ga. 475. 


99. Bedilian v. Seaton, 3 F.Cas.No. 
1,218, 3 Wall.Jr. 279; Groome’s Hs- 
tate, 29 P. 487, 94 Cal. 69; Rogers v. 
Ramey, 39 S.W. 66, 137 Mo. 598; Bird 
v. Morrison, 12 Wis. 138. 


[a] Iustration.—Where a_part- 
nership delivered a portion of its as- 
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held, except in jurisdictions where there is no pro- 
vision in the statute of frauds relating specifical- 
ly to trusts,? that an express trust cannot be en- 
grafted by parol on a deed, devise, assignment, or 
other conveyance absolute in form.* 
quiring an express trust concerning lands to be in 


A statute re- 


sets to one of the partners on a trust 
to discharge therewith an obligation 
of the partnership, the trust would 
have to be manifested or proved by 
some writing signed by the partner 
receiving the property under Rev. St. 
(1919) § 2263. Rector v. Goodloe, 249 
S.W. 897, 298 Mo. 261. 


1. Rochefoucauld v. 
LESS eC hie lS 6: 

2. Moore v. Campbell, 14 So. 780, 
102 Ala. 445. 

3. See infra § 34. 

4 U.S.—Jones v. Van Doren, 18 F. 
619. [rev 9 S.Ct. 685," 130° U.S! 684; 
32 L.Ed. 1077]. 


Boustead, 


Ala.—Smith v. Smith, 45 So. 168, 
1538 Ala. 504. 
Alaska.—Hubbard v. Hubbard, 5 


Alaska 478. 


Ariz.mWright v. Young, 176 P. 583, 
20 Ariz. 46. 

Ark.—Jeffery v. Patton, 31 S.W.(2d) 
738, 182 Ark. 449; Fenter v. First Nat. 
Bank, 30 S.W.(2d) 820, 182 Ark. 89; 
O’Connor v. Patton, 286 S.W. 822, 171 
Ark. 626; Leake v. Garrett, 268 S.W. 
608, 167 Ark. 415; Queen v. Queen, 
172 S.W. 1018, 116 Ark. 370, Ann.Cas. 
1917A 1101; Veasey v. Veasey, 162 S. 
W. 45, 110 Ark. 389; Carpenter v. Gib- 
son, 148 S.W. 508, 104 Ark. 32; Har- 
bour v. Harbour, 146 S.W. 867, 103 
Ark. 273; McDonald v. Hooker, 22 S. 
W. 655, 23 S.W. 678, 57 Ark. 632. 


Colo.—Kinley v. Kinley, 86 P. 105, 
37 Colo. 35, 119 Am.S.R. 261. 


Conn.—Verzier vy. Convard, 52 A. 
255, 75 Conn. 1. 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849. 


Ga.—Durrett v. McWhorter, 129 S.E. 
870, 161 Ga. 179; Bentley v. Young, 
94 S.l. 221, 147 Ga. 373; De Loach v.° 
Jefferson, 83 S.H. 122, 142 Ga. 436; 
Louisville, etc., R. Co. v. Ramsay, 67 
S.E. 652, 134 Ga. 107; Miller v. Cotten, 
5 Ga. 341. 


Ill.—Ryder vy. Ryder, 91 N.E. 451, 
244 Jll! 297. 


Ind.—Westphal vy. Heckman, 113 N. 
E. 299, 185 Ind. 88; Shaw v. Jones, 59 
N.E. 166, 156 Ind. 60; Stonehill v. 
Swartz, 28 N.E. 620, 129 Ind. 310; 
Montgomery v. Craig, 27 N.E. 427, 128 
Ind. 48; Gowdy v. Gordon, 24 N.E. 
226,. 122 Ind: (533. sPenningstoni ve 
Flock, 93 Ind. 378; Mescall v. Tully, 
91 Ind. 96; McGuire v. Smith, 103 N.E. 
71, 54 Ill.App. 509. 


Iowa.—Neilly v. Hennessey, 220 N. 
W. 47, 208 Towa 1338;.) O’Neillety. 
O’Neill, 185 N.W. 898, 193 Iowa 504; 
Barth v. Severson, 183 N.W. 617, 191 
Iowa 770; Schurz v. Schurz, 128 N.W. 
944, 133 N.W. 683, 153 Iowa 187; Hays 
v. Marsh, 98 N.W. 604, 123 Iowa 81; 
Willis v. Robertson, 96 N.W. 900, 121 
Iowa 380; Byers v. McEniry, 91 N.W. 
797, 117 Iowa 499; Andrew v. An- 


drew, 87 N.W. 494, 114 Iowa 524; 
Zuber v. Johnson, 79 N.W. 76, 108 
Iowa 273. But see Cooper v. Skeel, 


14 Iowa 578 (holding that a trust 
may be established by parol against 
the force of a deed). : 


Kan.—Vaughn y. Cass, 293 P. 487, 
131 Kan. 837; Morrall v. Waterson, 7 
Kan. 199. 

Me.—Gerry v. Stimson, 60 Me. 186; 
Philbrook v. Delano, 29 Me. 410. 


Md.—Clagett v. Hall, 9 Gill&J. 80; 
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writing does not apply to a trust created by a col- 
lector of money contributions for the benefit of an- 
A resulting trust, not being within the stat- 
ute of frauds,® is not converted into an express trust, 
to which the statute would apply, by a writing sub- 


other.® 


sequently made, acknowledging the 


Where a trust springs cut of the relation of prin- 


cipal and agent, the relation arises 


Jones v. Slubey, 5 Harr.&J. 372. 


Mass.—Corbett v. Gallagher, 114 N. 
EB. 751, 225 Mass. 480. 


Mich.—Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282; Longe v. 
Kinney, 137 N.W. 119, 171-Mich. 312. 
But see Matthews v. Forslund, 70 N. 
W. 1105, 112 Mich. 591 (holding that 
the circumstances under which a deed 
is given may be shown, and that 
equity may find, on parol evidence, 
that, although absolute on its face, 
it was given in trust). 

Minn.—Harney v. Harney, 213 N.W. 
38, 170 Minn. 479; Pillsbury-Wash- 
burn Flour-Mills Co. v. Kistler, 54 N. 
W. 1068, 53 Minn. 123. 


Miss.—Horne v. Higgins, 25 So. 
489, 76 Miss. 813. 
Mo.—Bartlett v. Tinsley, 75 S.W. 


143, 175 Mo. 319; Price v. Kane, 20 
S.W. 609, 112 Mo. 412; Wolfskill v. 
Wells, 134 S.W. 51, 154 Mo.App. 302. 

N.H.—Hall v. Congdon, 55 N.H. 104. 

N.J.—Baker v. Baker, 72 A. 1000, 75 
N.J.Eq. 305; Doying v. Chesebrough, 
(Ch.) 36 A. 898; Slocum v. Wooley, 11 
A. 264, 48 N.J.Eq. 451; Whyte v. 
Arthur, 17 N.J.Eq. 521; Hutchinson v. 
Tindall, 3 N.J.Eq. 357. 


N.Y.—Nevius v. Nevius, 101 N.Y.S. 
1091, 117 App.Div. 236; Brewster v. 
Power, 10 Paige 562; Movan v. Hays, 
1 Johns.Ch. 339. 

Or.—Kane vy. Kane, 291 P. 785, 134 
Or. 79; Howard v. Foskett, 189 P. 396, 
96 Or. 446. 

Pa.—Porter v. Mayfield, 21 Pa. 263; 
Baldwin v. Siner, 16 Pa.Super. 8. 

S.C.—Rogers v. Rogers, 29 S.E. 812, 
562 S.C, 388; Lloyd v. Inglis, 1 S.C.Ea. 
333. But see Cave v. Anderson, 27 S. 
E. 693, 50 S.C. 293 (holding that an 
heir may show that deed of ancestor 
to another was given on a secret trust 
in favor of the heir). 


Vt.—Salisbury v. Clarke, 17 A. 135, 
61> Vt. 453. 

Wis.—lIllinois Steel Co. v. Witsot- 
ski, 131 N.W. 848, 146 Wis. 572; Illi- 
nois Steel Co. v. Konkel, 131 N.W. 842, 
146 Wis. 556; Whiting v. Gould, 2 
Wis. 552. 

Agreement by grantee to hold in 
trust or reconvey see infra § 35. 


Parol evidence to show absolute 
deed to be mortgage see Mortgages 
§§ 118-121. 

5. Union Trust Co. v. Children’s 
Aid Ass’n, 134 N.E. 207, 77 Ind.App. 
55s 

6 See infra § 150. 

7. Lasker-Morris Bank & Trust Co. 
v. Gans, 200 S.W. 1029, 132 Ark. 402; 
Warren y. Tynan, 34 A. 1065, 54 N.J. 
Eq. 402. 

{a] Thus a resulting trust is not 
converted into an express trust by be- 
ing set forth fully by the trustee in 
his answer to a bill to enforce the 
trust. Warren vy. Tynan, 34 A. 1065, 
54 N.J.Eq. 402. 


8. Seacoast R. Co. v. Wood, 56 A. 
337, 65 N.J.Eq. 530 [aff 81 A. 1132, 78 
N.J.Hq. 298]. 


9. U.S.—Osterman y. Baldwin, 
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trust.? 


from the agree- 


Wiaill) M6 VS Bide 73 0e City-ote dak. 
Worth, Tex. v. National Park Bank of 
New York, 261 F. 817 [motion gr 41S. 
Ct. 317, and petition dism 41 S.Ct. 403, 
256" USS. 31, 9650. de S63), (a@exas 
law); In re Henderson, 142 F. 568 
[rev on other grounds 145 F. 316, 76 
CCAN 196 Te 


Del.—Pierson vy. Pierson, 5 Del.Ch. 
11; Hall v. Livingston, 3 Del.Ch. 348. 


N.C.—Cunningham v. Long, 120 S.E. 
81, 186 N.C. 526; Anderson v. Harring- 
ton, 79 S.E. 426, 163 N.C. 140; Taylor 
Veni VWitha Dee Om oaks Mug. 1koz IN GC loa 
Gaylord v. Gaylord, 63 S.B. 1028, 150 
N.C. 222; Pittman v. Pittman, 12 S.E. 
OL Ot IN Cath 9s ti ER Ara Go ishel= 
ton v. Shelton, 58 N.C. 292; Taylor v. 
ok 04.N.C, 246;\ Foy v.i/ Foy, 3 N. 

Sokal 


Ohio.—Russell v. Druer, 59 N.B. 740, 
64 Ohio St. 1; Harvey v. Gardner, 41 
Ohio St. 642; Fleming v. Donahoe, 5 
Ohio 255. 

Tenn.—Garland vy. Higgins, 25 S.W. 
(2d) 588, 160 Tenn. 381; Watkins v. 
Watkins, 22 S.W.(2d) 1, 160 Tenn. 1; 
Young v. Brown, 188 S.W. 1149, 136 
Tenn. 184; State Ins. Co. v. Waller, 
95°S.W. 814, 116) Denn. 2,915) Am: SR: 
763; Mee v. Mee, 82 S.W. 830, 113 
Tenn. 453, 106 Am.S.R. 865; Woodfin 
v. Marks, 58 S.W. 227, 104 Tenn. 512; 
Saunders v. Harris, 1 Head 185; Hay- 
wood v. Ensley, 8 Humphr. 460. 


Tex.—Leakey v. Gunter, 25 Tex. 
400; Bailey v. Harris, 19 Tex. 108; 
Miller v. Thatcher, 9 Tex. 482, 60 Am. 
D. 172; Mead v. Randolph, 8 Tex. 191; 
James v. Fulcrod, 5 Tex. 512, 55 Am. 
D. 743; Spiers v. Purcell, 2 Tex.Unrep. 
Cas. 624; Carelton vy. Roberts, 1 Tex. 
Unrep.Cas. 587; Strickland v. Strick- 
land, (Civ.App.) 276 S.W. 795; Ad- 
cock v. Shell, (Civ.App.) 273 S.W. 900; 
Masterson v. Amarillo Oil Co., (Civ. 
App.) 253 S.W. 908; Graves v. Graves, 
(Civ.App.) 232 S.W. 543; Matthews 
v. Deason, (Civ.Apn.) 200 S.W. 855; 
Ryan v. Lofton, (Civ.App.) 190 S.W. 
752; Lester v. Hutson, (Civ.App.) 
167 S.W. 321; Larrabee v. Porter, 
(Civ.App.) 166 S.W. 395; Williams v. 
Neill, (Civ.App.) 152 S.W. 693; Wat- 
kins v. Watkins, (Civ.App.) 141 S.W. 
1047; Henyan v. Trevino, (Civ.App.) 
137 S.W. 458; Smalley v. Paine, 130 
S.W. 739, 62 Tex.Civ.App. 52; Sullivan 
v. Fant, 110 S.W. 507, 51 Tex.Civ.App. 
6; Leland v. Chamberlin, 120 S.W. 
1040, 56 Tex.Civ.App. 256; Sullivan 
v. Fant, 110 S.W. 507, 51 Tex.Civ.App. 
6. But see Couch v. Sparger, (Civ. 
App.) 252 S.W. 817 (holding that, 
where land was purchased partly 
from proceeds from land to which the 
purchaser had title and partly with 
proceeds from land inherited by the 
purchaser’s stepdaughter from her fa- 
ther, the statute of frauds would pre- 
vent a parol express trust to give the 
stepdaughter an interest in the land). 


Va.—Jackson v. Greenhow, 156 S.B. 
377, 155 Va. 758; Brame vy. Read, 118 
S.b. 117, 1386 Var 219 Hook tv. Hook, 
LOMPSE. 223,.126. Vain249s. Pleenor: v: 
Hensleysu 93 (SiR PbS 2)n 2d van | 2S 60 
Clary v. Spain, 89 S.E. 130, 119 Va. 58; 
Berry v. Berry’s Executors and Trus- 
tees, 89 S.H. 242, 119 Va. 9; Shield v. 


61H. S. Adkins & Co., 85 S.H. 492, 117 
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ment between the parties, and such agreement is 
within the statute of frauds requiring the trust to 
be proved by written testimony.® 


[§ 34] (b) In Absence of Statute Relating Spe- 
cifically to Trusts. 
narily be created and established by parol in juris- 
dictions where the seventh section of the English 
statute of frauds has not been enacted in any form,? 


A valid trust in land may ordi- 


Va. 616; Young -v. Holland, 84 S.E. 
637, 117 Va. 433. See Garrett v. Ruth- 
erford, 62 S.EH. 389, 108 Va. 478 (hold- 
ing that the question whether ex- 
press trust affecting real estate is 
valid unless in writing was an open 
one); Jesser v. Armentrout, 42 S.E. 
681, 100 Va. 666 (where question was 
discussed but not decided) ; ape 
Bank v. Carrington, 7 Leigh 566 
(where case wags decided on another 
ground). a 


W.Va.—Carter v. Carter, 148 S.E. 
378, 107. W.Va. 394; Boggs v. Yates, 
132 S.E. 876, 101 W.Va. 407; Bennett 
v. Bennett, 115 S.E. 436, 92 W.Va. 391; 
Tanner v. McCreary, 107 S.E. 405, 88 
W.Va. 658; Floyd v. Duffy, 69 S.E. 
993, 68 W.Va. 339, 33 L.R.A.N.S. 883; 
Swick v. Rease, 59 S.E. 510, 62 W.Va. 
557; Hamilton v. McKinney, 43 S.E. 
82, 52 W.Va. 317; Currence v. Ward, 
27 S.H. 329, 48 W.Va. 367. See First 
Nat. Bank v. McGraw, 101 S.H. 474, 
85 W.Va. 298 (holding that judicial 
enforcement of a parol trust under the 
absolute deed of claimant thereof, and 
against its terms, is not inhibited by 
the common law, any statute, or rule 
of evidence, when such trust is judi- 
cially admitted, and it passes the title 
by a deed in execution of the decree 
pursuant to Code [1913] ec 71 § 1 [§ 
3739]). See also Poling v. Williams, 
46 S.E. 704, 55 W.Va. 69; McCandless 
v. Warner, 26 W.Va. 754; Troll v. 
Carter, 15 W.Va. 567 (in all of which 
the question was discussed but the 
case decided on other grounds). 


[a] Rule applied.—(1) An agree- 
ment whereby one of the parties con- 
stitutes himself a trustee for the 
specific purpose of carrying out an 
agreement for the sale and convey- 
ance of an interest in land is not 
within the statute of frauds. Lester 
v. Hutson, (Tex.Civ.App.) 167 S.W. 
321. .- (2) But an oral agreement to 
hold land in trust on consideration 
that heir would forego contest of will 
was held invalid under Rev. St. (1925) 
art 1288, prohibiting conveyance of 
estates of inheritance or freehold in 
lands except by written conveyance, 
and art 3995, declaring that no action 
may be brought on any contract for 
the sale of real estate, unless the 
agreement or some memorandum 
thereof is in writing. Lassiter v. 
Bouche, (Tex.Civ.App.) 5 S.W.(2d) 831 
[aff in part and rev in part (Commun. 
App.) 14 S.W.(2d). 808]. 


[b] In Kentucky (1) the seventh 
section of the English statute of 
frauds has never been adopted, and a 
trust in land may be created and es- 
tablished by parol (Johnson v. Wik- 
strom, 47 S.W.(2d) 61, 242 Ky. 636; 
Anglin v. Powell, 32 S.W.(2d) 54, 235 
Ky. 705; Huff v. Fuller, 246 S.w. 149, 
197 Ky. 119; Meadors v. Meadors’ 
Adm’r, 233 S.W. 1053, 192 Ky. 457; 
Best v. Melcon, 210 S.W. 662, 183 Ky. 
785) (2) under certain conditions 
(Stiefvater v. Stiefvater, 53 S.W.(2d) 
926, 246 Ky. 646; Huff v. Byers, 272 S. 
W. 897, 209 Ky. 875; Vizard Inw. Go. 
v. York, 181 S.W. 370, 167 Ky. 634; 
Smith v. Smith, 121 S.W. 1002), (3) 
but not under all (Huff v. Byers. 272 
S.W. 897, 209 Ky. 375; Sherley v. Sher- 
Ley, Sue aVVenz HOs2 0) I y.oub 2) dhs cev ali 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 34] 


or where a like provision did not exist at the time 
the trust was created,'® and in these jurisdictions 
it is generally held that an express trust may, by 
parol, be engrafted on an absolute deed,'' unless to 
do so would be in fraud of the rights of creditors 
or innocent purchasers,? or the declaration of trust 
is not contemporaneous with the deed, but is made 
thereafter,'® although in some eases it is held that 
a trust in land may be engrafted on a legal title 
by a writing executed at any time.1* 
risdictions of this class parol declarations of trust 
by which the grantee of an absolute deed agrees to 
hold the land in trust for third persons are held 
valid, but not where the trust is in favor of the 
A provision that contracts concerning 


grantor.1> 


450). (4) <A parol promise to con- 
vey land, or a parol declaration to 
create a trust in land made by the 
holder of the legal title, is not en- 
forceable. Huff v. Byers, 272 S.W. 
$97, 209 Ky. 375. (5) Devisee’s oral 
agreement with testator to dispose in 
a certain manner of property re- 
ceived under will is enforceable, the 
devisee taking property as trustee. 
Shrader’s Px’r v. Shrader, 15 S.W. 
(2d) 246, 228 Ky. 374, 66 A.L.R. 139. 
(6) Wife’s oral agreement with hus- 
band to devise to son realty’ devised 
to her by husband was enforceable 
only as to undivided interest received 
under will, even if husband paid for 
entire property, under Ky. St. § 2353. 
Shrader’s Ex’r v. Shrader, supra. 


Parol trust engrafted on deed in 
favor of grantor see infra § 35. 


10. Trapnall v. Brown, 19 Ark. 39; 
Anding v. Davis, 38 Miss. 574, 77 Am. 
D. 658; Blyholder v. Gilson, 18 Pa: 
134; Wetherell v. Hamilton, 15 Pa. 
195; Tritt v. Crotzer, 13 Pa. 451; Mil- 
ler v. Pearce, 6 Watts&S. (Pa.) 97; 
Kisler v. Kisler, 2 Watts (Pa.) 323, 
27 Am.D. 308; Ingham v. Crary, 1 
Penr.&W. (Pa.) 389; Peebles v. Read- 
ing, 8 Serg.&R. (Pa.) 484; 
Gabbald, 3 Binn. (Pa.) 302, 5 Am.D. 
372; Freeman v. Freeman, 2 Pars.Eq. 
Cas. GPa.) Sit 


11. Rentoul v. Sweeney, 137 A. 74, 
15 Del.Ch. 302; Russell v. Bruer, 59 N. 
E. 740, 64 Ohio St. 1; Ryan v. O’Con- 
nor, 41 Ohio St. 368 [aff 6 Ohio Dec. 
(Reprint) 1095, 10 Am.L.Rec. 477]; 
Richards v. Parsons, 7 Ohio App. 422; 
Richard v. Parsons, 29 Ohio C.A. 359; 
Wance v. Park, 15 Ohio Cir.Ct. 713, 8 
Ohio Cir.Dec. 425; Smith v. Eckford, 
(Tex.) 18 S.W. 210; Smith v. McElyea, 
3 S.W. 258, 68 Tex. 70; Clark v. Haney, 
62 Tex. 511, 50 Am.R. 536; Reeves 
v. Bass, 39 Tex. 618; Grooms v. Rust, 
27 Tex. 231; Millican v. Millican, 24 
Tex. 426; Miller v. Thatcher, 9 Tex. 
482, 60 Am.D. 172; Tanton v. State 
Nat. Bank of El Paso, (Tex.Civ.App.) 
43 S.W.(2d) 957; Spangler v. Spang- 
ler, (Tex.Civ.App.) 26 S.W.(2d) 463 
{mod (Commn.App.) 41 S.W.(2d) 60]; 
Keiser v. Moss, (Tex.Civ.App.) 296 S. 


W. 963; Haley v. Ennis, (Tex.Civ. 
App:) 274 S.W. 215; Silliman  v. 
Oliver, (Tex.Civ.App.) 233 S.W. 867; 


Graves v. Graves, (Tex.Civ.App.) 232 
S.W. 543; Rudasill v. Rudasill, (Tex. 
Civ.App.) 219 S.W. 843; Robinson v. 
Faville, (Civ.App.) 213 S.W. 316 [er- 
ror refused 227 S.W. 938, 111 Tex. 
48]; Hambleton vy. Southwest Texas 
Baptist Hospital, (Tex.Civ.App.) 172 
S.W. 574; Smalley v. Paine, 130 S.W. 
739, 62 Tex.Civ.App. 52; Landrum v. 


Landrum, 130 S.W. 907, 62 Tex.Civ. 
App. 48; Sullivan v. Fant, 110 S.W. 
507, 51 Tex.Civ.App. 6; Whitfield v. 


Diffie, (Tex.Civ.App.) 105 S.W. 324; 
Diffie v. Thompson, (Tex.Civ.App.) 
90 S.W. 193 [rev (Civ.App.) 88 S.W. 
881]; Craig v. Harless, 76 S.W. 594, 


German v. 


TRUSTS 


In some ju- 


33 Tex.Civ.App. 257; Williams v. Em- 
berson, 55 S.W. 4595, 22 Tex.Civ.App. 
522; Hawkins v. Willard, (Tex.Civ. 
Appr) 2 Si Si wareees; Holland v. 
Farthing, 21 Siw. 67, 2 -Tex-Civ. App: 
155. But see Pridgen v. Furnish, 
(Tex.Civ.App.) 11 S.W.(2d) 844 [aff 
(Commn.App.) 23 S.W. (2d) 307] 
(holding that absolute deed cannot be 
wiped out by any mere verbal testi- 
mony, or thereby given meaning dif- 
ferent from that shown on its face, 
whether to create a mortgage or a 
trust). Contra Dickenson v. Dicken- 
sons 4 N- C326, 16 N-C.2'79,41 Car... Rep: 
262; Boyd v. Boyd, 78 S.W. 39, 34 Tex. 
Civ.App. 57 (where, however, the land 
was situated in Arkansas). 


“The doctrine that a parole trust 
may be engrafted on a deed absolute 
in form is well established in the jur- 
isprudence of this state.’’ Lassiter v. 
Bouche, (Tex.Civ.App.) 5 S.W.(2d) 
831, 833 [aff in part and rev in part 
(Commn.App.) 14 S.W.(2d) 808]. 


[a] Effect of parol evidence rule. 
—(1) Proof of a trust agreement in 
reference to a conveyance is not ob- 
jectionable as varying or contradict- 
ing the deed, such proof not proceed- 
ing on the idea that the deed is not 
the conveyance it purports to be. 
Graves v. Graves, (Tex.Civ.App.) 232 
S.W. 548, Sullivan v. Fant, 110 S.W. 
507, 51 Tex.Civ.App. 6. (2) The rule 
is otherwise where a deed shows on 
its face that the intention of the gran- 
tor was to convey the land therein de- 
scribed to the grantee as her sole 1nd 
separate property, as parol evidence 
in such a case does not tend to show 
any express trust in the wife, but to 
show the absence of an intention 
clearly expressed in the deed. Kahn 
v; Kahn, 58 S.W. 825, 94 Tex. 114 
[rev (Civ.App.) 56 S.W. 946]. 


12. Shook v. Shook, (Tex.Civ.App.) 
125 S.W. 638. 


[a] MTllustrations.—(1) Where tim- 
ber land was conveyed in trust to con- 
vey the timber, and the grantee, in 
execution of the trust, conveyed the 
legal and equitable title to the timber, 
subject to the conditions of the deed, 
the purchaser acquired the trustee’s 
record title, free from all trust limi- 
tations, and as to him parol evidence 
of trust in the original grantee was 
inadmissible. Fidelity Lumber Co. v. 
Bendy, (Tex.Civ.App.) 245 S.W. 981. 
(2) Parol evidence is incompetent to 
show that deed to a wife, reciting that 
the property is separate estate, was in 
trust for benefit of community estate, 
where it is charged that such arrange- 
ment was to place the property be- 
yond creditors. Shook v. Shook, (Tex. 
Civ.App.) 145 S.W. 699; Shook vy. 
Shook, (Tex.Civ.App.) 125 S.W. 638. 

13. Kukla v. Gonski, 179 N.E. 206, 
40 Ohio App. 575; Antenen v. Frazer, 
153 N.E. 229, 22 Ohio App. 121; Rich- 
ards v. Parsons, 7 Ohio App. 422; 
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land shall be in writing does not affect the validity 
of trusts, or the evidence by which they may be 
established, in some of the jurisdictions in which 
the statute of frauds does not deal specifically with 
the ereation of trusts,1® but in other jurisdictions 
of this class it is held that a general provision that 
all conveyances of real estate or of any interest therc- 
in, and all contracts creating or evidencing any en- 
cumbrance on real estate, shall be by deed, forbids 
the creation of an express trust in land by parol,'* 
although it does*not apply to resulting!® or con- 
structive!® trusts. 
her own name with money from her separate estate 
cannot create a parol trust therein in favor of her 


But a wife purchasing land in 


Richard v. Parsons, 29 Ohio C.A. 359; 
Brame v. Read, 118 S.E. 117, 136 Va. 
219. And see infra § 35. 

14. Pyron v. Brownfield, (Tex.Civ. 
App.) 238 S.W. 725, 728 [eit Cyc]. 


15. See infra § 35. 

16. Jones v. Jones, 80 S.E. 430, 164 
N.C: 32/0: 

17. Rogers v. Joughin, 277 P. 988, 


152 Wash. 448; Pacheco v. Mello, 247 
P. 927, 139 Wash. 566; In re Weir’s 
Estate, 236 P. 285, 134 Wash. 560; 
Riddle v. Henderson, 213 P. 480, 124 
Wash. 31; Hansen v. Hansen, 188 P. 
460, 110 Wash. 276; Daniel v. Daniel, 
181 P. 215, 106 Wash. 659; Farrell v. 
Mentzer, 174 P. 482, 102 Wash. 629; 
Lanigan v. Miles, 172 P. 894, 102 
Wash. 82; In re Parkes’ Estate, 172 P. 
908, 101 Wash. 659; Brown y. Kausche, 
167 P. 1075, 98 Wash. 470; In re Ma- 
son’s Estate, 164 P. 205, 95 Wash. 564; 
Belcher v. Young, 155 P. 1060, 90 
Wash. 303; Smith v. Imhoff, 154 P. 
793, 89 Wash. 418; Nichols v. Capen, 
139 P. 868, 79 Wash. 120; Croup v. 
De Moss, 138 P. 671, 78 Wash. 128; 
Arnold v. Hall, 129 P. 914, 72 Wash. 
50, 44 L.R.A.N.S. 349; Kalinowski v. 
MecNeny, 123 P. 1074, 68 Wash. 681; 
Holmes (va) Holmes; | Tis ei T33a 65 
Wash. 572, 38 L.R.A.N.S. 645, Ann.Cas. 
1913B 1021; Kinney v. McCall, 107 P. 
385, 57 Wash. 545; Pilcher vy. Lotzge- 
sell, 107 P. 340, 57 Wash. 471; Spauld- 
ing v. Collins, 99 PP; 306) 51 Wasik 
488. 


[a] Tllustration.—Where one since 
deceased in selling property took a 
purchase-money mortgage in the 
name of his brother, and thereafter 
had the mortgage foreclosed in his 
brother’s name, pursuant to an un- 
derstanding between them, if it be 
conceded that a trust was intended to 
be created rather than a gift, it was 
a trust created intentionally, and 
decedent had full opportunity to have 
protected by declarations any rights 
he reserved, and therefore the trust 
was an express trust and within the 
statute of frauds. Riddle v. Hender- 
son, 213 P. 480, 124 Wash. 31. 


[b] In Louisiana under Civ. Code 
art 2440, providing that every verbal 
sale of immovables shall be null, ex- 
cept as provided inart 2275, declaring 
that a verbal sale or other disposition 
of immovable property shall be good 
when confessed on oath, ete, tes- 
timonial proof is not admissible to 
prove that a third person was inter- 
posed to receive or be invested with 
the title to real estate for the use of, 
and instead of, the intended vendee. 
Wells v. Wells, 41 So. 316, 116 La. 
1065; Dohan v. Dohan, 7 So. 569, 42 
La.Ann. 449; Anderson v. Benham, 
4 So. 454, 40 La.Ann. 336; Barbin vy, 
Gaspard, 15 La.Ann. 539. 


18. See infra § 450. 
193 ‘See infra § 21/7: 
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husband in the event he survive.?° 


[§ 35] (2) Agreement by Grantee To Hold in 
Trust or Reconvey. A verbal promise or agreement, 
by the grantee in an absolute conveyance, either 
prior, contemporaneous, or subsequent to the convey- 
ance, to hold the land conveyed in trust for the gran- 
tor or other designated persons, does not create an 
enforceable trust under the statute of frauds,?+ un- 
less the circumstances surrounding the transaction 


22 


are such as to show a resulting?” or a constructive?* 


TRUSTS 
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same as though the agreement had not been made.** 


trust; and the grantee takes the absolute title the 


20. Carter v. Oxendine, 137 S.E. 


424, 193 N.C. 478. 

21. Ala.—Brindley v. Brindley, 72 
So. 497, 197 Ala. 221; Tillman v. Kifer, 
52 So. 309, 166 Ala. 403. 

Ariz.—Wright v. Young, 176 P. 583, 
20 Ariz. 46. 

Ark.—Scogin v. Scogin, 4 S.W.(2d) 
953, 176 Ark. 1009; Ussery v. Ussery, 
166 S.W. 946, 113 Ark. 36; Robinson 
v. Robinson, 45 Ark. 481. 


Cal.—_McGehee v. Curran, 193 P. 
277, 49 Cal.App. 186; Bradley Co. v. 
Bradley, 173 P. 1011, 87 Cal.App. 263. 

Colo.—Kinley v. Kinley, 86 P. 105, 
37 Colo. 35, 119 Am.S.R. 261. 


Conn.—Brown v. Brown, 34 A. 490, 
66 Conn. 493. 


D.C.—McCartney v. 
App DD Ca11. 

Tll.—Davids v. Davids, 164 N.E. 662, 
333 Ill. 327; Braidwood v. Charles, 159 
N. E388) 327 Ill. 500; Ryder v. Ryder, 
91 N.E. 451, 244 Ill. 297; Lancaster v. 


Fletcher, 11 


Springer, $38 N.b! 9272, 7239 Tl. 472 
Potter v. Clapp, 68 N.E. 81, 203 I. 
592, 96 Am.S.R. 322; Godschalk v. 


Fulmer, 51 N.E. 852, 176 Ill. 64; 
v. Hill, 44 N.E. 858, 162 Ill. 557. 

Ind.—Stonehill v. Swartz, 28 N.E. 
620, 129 Ind. 310; Montgomery v. 
Graicu. 2 tN Ene 42 laos DN 4 8c 
Wright v. Moody, 18 N.E. 608, 116 Ind. 
Hou, Mescally ve Tully, 91 Ind. 796; 
McGuire v. Smith, 103 N.E. 71, 54 Ind. 
App. 509. 


Ilowa.—Hoon v. Hoon, 102 N.W. 105, 
126 Iowa 391; Gregory v. Bowlsby, 
88 N.W. 822, 115 Iowa 327. 


Kan.—Silvers v. Howard, 190 P. 1, 
106 Kan. 762; Rogers v. Richards, 74 
P. 255, 67 Kan. 706; Ingham v. ‘Bur- 
nell, 2 P. 804, 31 Kan. 333. 


Ellis 


Mass.—Ciarlo v. Ciarlo, 139 N.E. 
344, 244 Mass. 453; Keown v. Keown, 
119 N.B. 785, 230 Mass. 313 [cert 


dism 40 S.Ct. 218, 251 U.S. 567, 64 I. 
Ed. 417]; Chace v. Gardner, 117 N.E. 
841, 228 Mass. 5383; Curry v. Dorr, 97 
N.E. 87, 210 Mass. 430; Tourtillotte v. 
Tourtillotte, 91 N.E. 909, 205 Mass. 
547. 

Mich.—Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282; Rapley v. 
McKinney, 107 N.W. 101, 143 Mich. 
508; Thompson v. Marley, 60 N.W. 
976, 102 Mich. 476; Shafter v. Hunt- 
meton, 19 N.W. 11, 53: Mich. 310; 
Wright v. King, Harr. 12. 


Minn.—Luse v. Reed, 65 N.W. 91, 
63 Minn. 5. 


Mo.—HEbert v. Myers, 
1066, 320 Mo. 804; Thomson vy. Thom- 
son, 211 S.W. 52; Hunter v. Briggs, 
162 S.W. 204, 254 Mo. 28; Milten- 
berger v. Morrison, 39 Mo. 71. 


Neb.—Marvel v. Marvel, 97 N.W. 
640, 70 Neb. 498, 113 Am.S.R. 792. 

N.J.—Coffey v. Sullivan, 49 A. 520, 
63 N.J.Eq. 296. 


N.Y.—Lafayette St. Church Soc. v. 
INorton, 95 N.B. 819, 202 N.Y. 379, 


9 S.W.(2d) 


39 L.R.A.N.S. 906; Lugar v. Lugar, 
146 N.Y.S. 37, 160 App.Div. 807. 


Or.—Hornbeck y. Crawford, 279 P. 
870, 130 Or. 230; Dennis v. City of 
McMinnville, 269 P. 221, 128 Or. 101. 


Pa.—Salter v. Bird, 103 Pa. 436; 
Dilts v. Stewart, 1 A. 587, 1 Pa.Cas. 
230; Robinson v. Robinson, 29 Wkly. 
INES ee 


Wis.—Fillingham v. Nichols, 84 N. 
W. 15, 108 Wis. 49; Begole v. Hazzard, 
51 N.W. 325, 81 Wis. 274. 


Ont.—Birdsill v. Birdsill, 16 Ont.W. 
N. 91; McManus v. McManus, 24 
Grant Ch. 118. 


[a] Illustrations.—(1) Promise, 
by son who had been deeded land by 
his father, to divide land with broth- 
ers and sisters provided they would 
resist conservatorship proceedings, 
was within statute of frauds. Ruche 
v. Roche, 121 N.E. 621, 286 Ill. 336. 
(2) The trustees of a church con- 
veyed property not used for church 
purposes by deed absolute in form. 
It was not the understanding of the 
trustees that the transfer should de- 
prive the church of its real ownership, 
but it was understood that the prop- 
erty should be held by the grantee for 
the church and leased for a theater to 
conceal that fact from the church 
members, and it was held that, under 
the rule that parol evidence is inad- 
missible to limit the effect the law 
attributes to the delivery of a deed to 
a grantee, no trust in favor of the 
church was created, even though the 
grantee orally promised to hold the 
property in trust for the church. 
Lafayette St. Church Society of Buf- 
falo.y.. Norton, 95 N.E. 819, 202 N.Y. 
379. (3) An oral agreement by a 
grantee in a deed of real estate pur- 
chased by another furnishing the 
price to receive and hold the legal title 
in trust for the latter is void. Bin- 
kowski v. Moskiewitz, 128 N.Y.S. 803, 
144 App.Div. 161. pe 


22. See infra §§ 150, 186.~ 
23. See infra §§ 217, 223. 
24. Skahen v. Irving, 69 N.H. 510, 


206 Ill. 597; Champlin y. Champlin, 26 
N.E. 526, 136 Ill. 309, 29 Am.S.R. 323; 
Biggins v. Biggins, 24 N.E. 516, 133 
Ill. 211; Braden v. Workman, 1 A. 655, 
1 ‘Pa.Cas. 224. 

25. Ala.—Brock v. Brock, 8 So. 11, 
90 Ala. 86, 9 L.R.A. 287; Manning vy. 
Pippen, 5 So. 572, 86 Ala. 357, 11 Am. 
S.R. 46. 

D.C.—McCartney v. 
App. DiC. 15 

Ill.—Johnston v. Johnston, 27 N.E. 
930, 138 Ill. 385; Scott v. Harris, 113 


Fletcher, 11 


) 11. 447. 
Ind.—Mureay v. Murray, 53 N.E. 
946, 153 Ind. 14. 
Towa.—Shelangowski v. Schrack, 


143 N.W. 1081, 162 Iowa 176. 


Mass.—Fitzgerald v. Fitzgerald, 47 
N.B. 431, 168 Mass. 488; Moran y. 
Somes, 28 N.E. 152, 154 Mass. 200. 


Minn.—Luse v. Reed, 65 N.W. 91, 


Illustrations of this rule may be found in cases where 
such an oral agreement accompanies a conveyance 
from husband to wife, either directly?® or through 
the medium of a third person,?® as well as convey- 
ances from several joint tenants or tenants in com- 
mon to one of their number,?7 and it is frequently 
held that a parol agreement by the grantee in an 
absolute conveyance to reconvey, on request, to the 
grantor,?® or to some other person who may be 


63 Minn. 5; 
Minn. 512. 


N.Y.—Watson v. Pinckney, 18 N.Y. 
S. 790, 61 N.Y.Super. 188. 


Wis.—Felz v. Felz’s Estate, 174 N. 
W. 908, 170 Wis. 550. 


[a] Thus,- where a deed from a 
husband to his wife is absolute in 
form, parol evidence is not admissible 
to show that the conveyance was on 
condition to convey to a son in con- 
sideration of services rendered to 
grantor in view of St. (1917) § 2302. 
Felz v. Felz’s Estate, 174 N.W. 908, 
170 Wis. 550. 


26. Crawley v. Crafton, 91 S.W. 
1027, 198 Mo. 421; Board of Missions 
and Church Extension of Protestant 
Episcopal Church in Diocese of 
Newark v. Hebble, 122 A. 692, 95 N.J. 
ianp abwWe 


27. Barr v. O’Donnell, 18 P. 429, 
76 Cal. 469, 9 Am.S.R. 242; Hutchin- 
son vy. Hutchinson, 32 N.Y.S. 390, 84 
Hun 482; Watson v. Watson, 47 A. 
1096, 198 Pa. 234. 


28. U.S.—Drake v. Thompson, 14 


¥F.(2d) 933 [cert den 47 S.Ct. 337, 273 
U.S744, Ti, tae) 870u, 


Johnson v. Johnson, 16 


eis oem v. Beecher, 62 ° Ala. 

Ariz.—MacRae v. MacRae, 294 P. 
280, 37 Ariz. 307. 

Ark.—Glover v. Glover, 240 S.W. 
716, 183 Ark. 167. 

Cal.—Gray v. Walker, 108 P. 278, 


157 Cal. 381; McGehee v. Cohen, 193 
P. 277, 49 Cal.App. 186. 


Ill.—Monson v. Hutchin, 62 N.E. 
788, 194 Ill. 481; Benson v. Dempster, 
55 N.E. 651, 183 Ill. 297; Williams v. 
Williams, 54 N.E. 229, 180 Ill. 361; 
Godschalk v. Fulmer, 51 N.E. 852, 45 
N.E. 809, 176 Ill. 64; Mayfield v. For- 
syth, 45 N.E. 408, 164 Ill. 32; Ellis 
Vi ill, 440 NES o S586? ile shoe 
Moore v. Horsley, 40 N.E. 323, 156 
Ill. 36; Lawson v. Lawson, 7 N.E. 84, 
117 Ill. 98; Stevenson v. Crapnell, 28 
N.E. 379, 114 Ill. 19; Wilson v. Mc- 
Dowell, 78 Ill. 514. 


Iowa.—Neilly v. Hennessey, 220 N. 
W. 47, 208 Iowa 1338; Revel v. Al- 
bert, 162 N.W. 595; Donaidson v. Em- 
pire Loan, etc., Co., 106 N.W. 192, 130 
Iowa 467. 


Kan.—Miller vy. Kyle, 191 .P. 492, 
107 Kan. 888; Silvers v. Howard, 190 
P. 1, 106 Kan. 762; Gee v. Thrailkill, 
25 P. 588, 45 Kan. 173: 

Me.—Wentworth v. Shibles, 36 A. 
108, 89 Me. 167. 


Mass.—Ahrend vy. Odiorne, 118 
Mass. 261, 19 Am.R. 449, 
Mich.—MclIntyre vy. McIntyre, 171 


N.W. 398, 205 Mich. 496; Waldron v. 
Merrill, 117 N.W. 6381, 154 Mich. 203; 
Pierson v. Conley, 55 NW. 387, 95 
Mich. 619; Renz v. Stoll, 54 N.W. 276, 
94 Mich. 377, 34 Am.S.R. 358. 


Minn.—Henderson v. Murray, 121 N. 
W. 214, 108 Minn. 76, 133 Am.S.R. 412. 


Mo.—Heil v. Heil, 84 S.W. 45, 184 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 35] 


designated in the agreement,?® is within the stat- 
ute of frauds and unenforceable, although, on the 
other hand, where the statute is used as a cover 
to fraud, equity will grant relief.®° 
agreement acconmipanying an absolute conveyance 
of land, that the property should be sold by the 
grantee and the proceeds be given to the grantor, 
after reimbursing the grantee for advances, creates 
an express trust void under the statute of frauds.?! 


Mo. 665; Hillman v. Allen, 47 S.W. 
509, 145 Mo. 638; Mansur v. Willard, 
57 Mo. 347. 


Neb.—Veeder v. McKinley-Lanning 
L. & T. Co., 86 N.W. 982, 61 Neb. 892; 
Thomas v. Churchill, 67 N.W. 182, 
48 Neb. 266; Dailey v. Kinsler, 47 
N.W. 1045, 31 Neb. 340 [aff 53 N.W. 
973, 35 Neb. 835]; Hansen v. Berthel- 
sen, 27 N.W. 423, 19 Neb. 4338. 


N.J.—Board of Missions and Church 
Extension of Protestant Episcopal 
Church in Diocese of Newark v. Heb- 
ble, 122 A. 692, 95 N.J.Hq. 117. 


Or.—Hornbeck y. Crawford, 279 P. 
870, 130 Or. 230. 


R.I.—Broadway Bldg. Co. v. Salafia, 
P32 A. 95270) 470 (RAL. 263,745" A.GR. 
847. ° 


Wis.—Donahue v. Keaveny, 195 N. 
W. 387, 181 Wis. 468. 

[a] MTDlustrations.—(1) A divorce 
decree awarding plaintiff wife, in 
lieu of dower, real estate conveyed to 
her by defendant by deeds absolute 
on their face, is erroneous as grafting 
an express trust on the deeds by parol 
evidence of plaintiff's promise to re- 
convey to defendant. Glover v. Glov- 
er, 240 S.W. 716, 183 Ark. 167. (2) 
Where a son conveyed to his mother 
his undivided interest in land to en- 
able her to mortgage it as security for 
borrowed money by a deed absolute in 
terms, but accompanied by an oral 
agreement to reconvey, and the rela- 
tions between mother and son were 
confidential and fiduciary, such parol 
agreement was insufficient to create a 
trust, in view of Gen. St. (1915) § 
11674, providing that no trust con- 
cerning lands, except such as may 
arise by implication of law, should be 
created unless by writing. Silvers v. 
Howard, 190 P. 1, 106 Kan. 762. (3) 
Where realty owned by a husband and 
other realty, for which he paid the 
purchase price, was conveyed to the 
wife through an intermediary, parol 
evidence that the wife promised to 
reconvey to the husband or to his 
appointee was inadmissible. Board of 
Missions and Church WPxtension of 
Protestant Episcopal Church in Dio- 
cese of Newark v. Hebble, 122 A. 692, 
95 N.J.Baq. 117: 

Conversion of absolute deed into 
mortgage see Mortgages §§ 64-153. 

29. Ill—Marie M. BE: Church  v. 
Trinity M. E. Church, 69 N.E. 73, 205 
Ill. 601. 

Ind.—Peterson vy. Boswell, 36 N.E. 
845, 137 Ind. 211. 

Iowa.—McClain v. McClain, 
W. 333, 57 Iowa 167. 

Mass.—Perkins v. Perkins, 63 N.B. 
926, 181 Mass. 401. 

Mich.—Thompson vy. Marley, 60 N. 
W. 976, 102 Mich. 476. 

N.Y.—Loomis v. Loomis, 60 Barb. 
22; Hubbard v. Sharp, 11 N.Y.St. 802, 
46 Hun 679. 

Pa.—O’Hara v. 
BOM 

S.D.—Reagan v. McKibben, 76 N.W. 
943, 11 S.D. 2:70. 


[a] After location of mining claim 
(1) it is real property (see Mines and 


10 N. 


Dilworth, 72 Pa. 


TRUSTS 


to trusts. 


So a verbal 


invalid.?3 


Minerals § 236 text and note 7) (2) 
and an agreement of the person lo- 
cating it to hold it in trust or convey 
to others is not binding unless in 
writing (Reagan v. McKibben, 76 N. 
W. 9438, 11 S.D. 270). 


[b] In Alabama (1) it has been 
held that, where a purchaser of lands, 
unable to make the deferred payment, 
borrows money from a third person 
to whom he procures the title to be 
conveyed by the vendor, the third per- 
son agreeing to convey to the pur- 
chaser on repayment of the advances, 
the agreement is within Code (18586) 
§ 1845, and is void unless in writing. 
Moseley v. Moseley, 5 So. 732, 86 Ala. 
289. (2) However, in a subsequent 
case, the circumstances were the same 
except that the vendee was in pos- 
session under his original contract of 
purchase and was permitted to remain 
in possession under his verbal agree- 
ment with the person advancing the 
money, and it was held that, on his 
payment of the money advanced, 
equity would compel the execution of 


the trust. Spies v. Price, 8 So. 405, 
91 Ala. 166. 
[ec] In Mississippi it has been held 


that a parol agreement between a 
vendee, holding with bond, and a 
third person, by which the latter ad- 
vances the purchase money and re- 
ceives a deed to the land as security, 
is not within the statute of frauds 
which has reference only to contracts 
for the sale of land; but it creates 
a trust in favor of the holder of the 
title bond, which equity will enforce 
on his offer to repay the money ad- 
vanced and the refusal of the lender 
to convey under the terms of the 


agreement. Jones v. McDougal, 32 
Miss: 17/9; 
30. Tesegue v. Fowler, 56 Ind. 569; 


Gray: v.sbeard, 133) Pool, 166) Or. 595 
Breitenstein v. Munson, 19 B.C. 495; 
Western Trust Co. v. Lang, 12 Sask. 
L. 94. 


[a] TDlustration.—Where a_e de- 
faulting administrator and his wife 
conveyed to a surety on the adminis- 
trator’s bond certain tracts of land, 
in consideration of the verbal promise 
of the surety to pay a certain amount 
of the defaleation and to reconvey one 
of the tracts of land to the wife, the 
contract was not avoided by the stat- 
ute of frauds. Teague v. Fowler, 56 
Ind, 569. 


Constructive trusts see infra § 217. 


31. Glieberman y. Fine, 226 N.W. 
669, 248 Mich. 8. 


32. See supra § 33. 


33. See cases infra this note; and 
supra § 34. 


[a] In Kentucky (1) where result- 
ing trusts are abolished by statute 
and the seventh section of the English 
statute of frauds has not been enacted 
in any form, it is held that a parol 
agreement of the grantee in a convey- 
ance of land to hold it for the use and 
in trust for the one furnishing a valu- 
able consideration therefor creates an 
enforceable express trust. Smith v. 
Smith, 121 S.W. 1002. But see Cole- 
man v. Bowles, 56 S.W. 651, 22 Ky.L. 
15 (holding that a parol agreement by 
defendant, to take and hold in trust 
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Under statutes of frauds not relating specifically 
In jurisdictions where, owing to the ab- 
sence of any statute equivalent to the seventh sec- 
tion of the English statute of frauds, parol trusts 
in land are generally held valid,?* agreements by 
which a parol trust is impressed on land conveyed 
by absolute deed have in some eases and under some 
circumstances been held valid, and in other cases 


for plaintiffs the title to land which 
was paid for with money furnished 
by the latter, was within the statute 
of frauds). (2) Nor does the parol 
evidence rule prevent the admission 
of parol testimony to create a trust 
and to show that lessee in oil lease 
was in fact only a trustee whose duty 
was to dispose of the lease and give to 
the lessor a certain amount out of the 
proceeds, under St. § 470 subs 7. Huff 
v. Fuller,. 246 S.W. 149, 197 Ky. 119. 
See also Woolfolk v. Earle, 40 S.W. 
247, 19 Ky.L. 348 (holding that it 
could be shown by parole that land 
conveyed by a daughter to her step- 
father was to be sold and the pro- 
ceeds paid to the grantor’s mother as 
a gift). (3) On the other hand, an 
oral promise by the grantee in an ab- 
solute conveyance to hold in trust for 
others is held invalid when made 
without consideration. Sherley v. 
Sherley,. 31 Siwe -275,> 9% Kyn-b 12,5 ie 
Ky.L. 450; Wormald v. Heinze, 90 S. 
WL 0645 (28 akcy. I 1022.0 (4) = Sourt 
cannot be shown, in the absence of 
fraud or mistake, that an absolute 
deed was intended as a conyeyance in 
trust for the grantor (Holtheide v. 
Smith, 74 S.W. 689, 24 Ky.L. 2535) (5) 
or that it was orally agreed that the 
grantee should reconvey to the gran- 
tor (Crutcher v. Muir, 13 S.W. 435, 
90 Ky. 142, 29 Am.S.R. 366; Harper 
v. Harper, 5 Bush 176). (6) Where 
plaintiff before decretal sale sold land 
retaining a lien for the price, and the 
purchaser agreed to pay a mortgage 
which was foreclosed, and defendant 
purchased the land, since plaintiff was 
not the owner at the time of sale, his 
contract with defendant by which de- 
fendant agreed to reconvey the land 
when he was made whole by plaintiff, 
if proved, created merely an express 
trust which is within the statute of 
frauds, requiring all contracts for the 
sale of real estate to be in writing. 
Fields v. Hoskins, 206 S.W. 7638, 182 
Ky. 446. 


[b] In New Jersey an admission 
by a vendee that he had bought the 
land for certain persons is insuffi- 
cient under the statute of frauds to 
create a trust in their favor in the 
absence of an agreement made before 
the sale. Barnes v. Taylor, 27 N.J. 
Eq. 259 [aff 28 N.J.Eq. 625]. 


[e] In North Carolina (1) where 
a grantee accepts a deed of land ac- 
companied by an agreement that he 
will hold the title for the benefit of, 
or convey the same to, a third person, 
an express trust is created which is 
not within the statute of frauds. 
Wilson v. Jones, 97 S.H. 18, 176 N.C. 
205; Boone v. Lee, 95 S.E. 659, 175 
N.C. 383; Jones v. Jones, 80 S.E. 430, 
164 N.C. 320; Ricks v. Wilson; 70 S.3: 
476, 154 N.C. 282; Sykes v. Boone, 
4235S 1b. 645.132) JN. Coal ooew ius hes. 
Pritchard, +29) (Seb. 933), 22 Neeoanbols 
Shields v. Whitaker, 82 N.C. 516. To 
same effect Cloninger v. Summit, 55 
N.C. 513. See also Dover v.” Rhea, 
13 S.E. 164, 108 N.C. 88 (holding that, 
while an express trust in lands may 
be created by a parol declaration made 
contemporaneously with the transfer 
of the legal title, a mere oral agree- 
ment to convey is invalid as a declara- 
tion of trust when not evidenced by 
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[§ 36] (8) Agreement as to Land To Be Pur- 
A parol promise or agreement by one 
person to purchase lands and hold them in trust for, 


chased.** 


any writing and not made in connec- 
tion with a conveyance of the legal 
title). (2) So an agreement between 
defendant, plaintiff, and grantor of 
land to plaintiff, that the latter should 
convey to defendant on payment of 
price, isa valid parol trust for defend- 
ant. Ballard v. Boyette, 86 S.E. 175, 
171 N.C. 24. (3) But an express trust 
cannot be engrafted in favor of the 
grantor on a deed conveying the fee. 
Penland v. Wells, 159 S.B. 423, 201 
N.C. 173; Waddell v. Aycock, 142 S. 
E. 10, 195 N.C. 268; Perry v. Southern 
Surety Co., 129 S.E. 721, 190 N.C. 284; 
Blue v. City of Wilmington, 119 S.E. 
741, 186 N.C. 321; Chilton v. Smith, 
105 S.B. 1, 180 N.C. 472; Walters v. 
Walters, 90 S.E. 304, 172 N.C. 328, 
Campbell v. Sigmon, 87 S.E. 116, 170 
N.c. 348, Ann:Cas.1918C 40; Jones v. 
Jones, 80 S.E. 430, 164 N.C. 320; Ricks 
v. Wilson, 70 S.E. 476, 154 N.C. 282; 
Gaylord v. Gaylord, 63 S.E. 1028, 150 
N.C. 222; Campbell v. Campbell, 55 
N.C. 364. (4) In other words, while 
parol trusts will be upheld in favor of 
third persons, or even the creditors 
of the grantor, they will not be es- 
tablished by contemporaneous parol 
contracts between the parties, when 
the same directly conflict with the 
stipulations of the deed. Gaylord v. 
Gaylord, 63 S.E. 1028, 150 N.C. 222. 
(5) Where land purchased by a hus- 
band was conveyed to his wife, he 
could not thereafter impress a trust 
thereon by a parol agreement accom- 
panying a conveyance of the land to 
his son in which the wife joined. 
Ricks v. Wilson, 70 S.E. 476, 154 N.C. 
282. (6) But in an action to estab- 
lish parol trust, declarations by al- 
leged trustee, which along with other 
evidence tend to prove that he pur- 
chased the land pursuant to agree- 
ment with agent of alleged bene- 
ficiary, and that in purchasing land he 
acted for such agent, were admissible, 
being offered not to prove parol con- 
veyance, but to prove previous agree- 
ment whereby the trustee agreed to 
purchase for the beneficiary’s agent. 
Williams v. Honeycutt, 96 S.E. 730, 
176 N.C. 102. (7) Parol agreement 
by purchaser at execution or other 
judicial sale see infra § 36. 


{d] In Pennsylvania parol trusts 
of this nature were held valid in cas- 
es arising prior to the enactment of 
that section of the statute of frauds 
relating to trusts. Murphy v. Hubert, 
7 Pa. 420; Thomson v. White, 1 Dall. 
Lye le Ame: 252, I Wd. 20655 inee- 
man v. Freeman, 2 Pars.Eq.Cas. 81. 


[e] In Tennessee a contemporane- 
ous parol agreement, made at the 
time of the execution and delivery of 
a deed, absolute on its face, that the 
vendee will hold the property in trust 
for a certain person, is not within 
the statute of frauds. Young v. 
Brown, 188 S.W. 1149, 136 Tenn. 184; 
State Ins. Co. v. Waller, 95 S.W. 811, 
116 Tenn. 1. 115 Am.S.R. 763; Mee v. 
Mee, 82 S.W. 830, 113 Tenn. 453, 106 
Am.S.R. 865; Renshaw v. First Nat. 
Bank, 63 S.W. 194. But see Martin v. 
Lincoln, 4 Lea 334 (where a parol 
trust attempted to be engrafted on 
an absolute deed made without con- 
sideration was held invalid as to credi- 
tors of the grantor, for noncompli- 
ance with the registration laws). 


{f] In Texas (1) where the statute 
of frauds does not forbid express 
parol trusts, it has been held that a 
parol agreement between a creditor, 
secured by a deed of trust conveying 


TRUSTS 


community property, and the debtor 
and his wife, which provided for the 
acquisition of the property of the 
creditor to hold the same to satisfy 
the debt, and to hold the balance in 
trust for the wife as her separate 
property, is, so far as it creates a 
trust in favor of the wife, valid, not- 
withstanding the statute of frauds. 
Sullivan v. Fant, 110 S.W. 507, 51 Tex. 
Civ.App. 6. (2) An oral agreement 
by which plaintiff suffered judgment 
in foreclosure suit to be entered 
against him when defendants agreed 
to reconvey land to him, if entered 
into, was not void under statute of 
frauds, relating to contracts for sale 


of land, since it created a trust. 
Matthews v. Deason, (Civ.App.) 200 
S.W. 855. (3) So, where legal title 


is taken in the name of the purchaser 
with the understanding that the 
equitable title shall vest in persons 
promising to support the purchaser 
until his death, such parol agreement, 
when executed, constitutes a valid en- 
forceable trust notwithstanding the 
statute of frauds (Vernon’s Sayles 
Civ. St. Annot. [1914] art 3965 subd 
4). Ryan v. Lofton, (Civ.App.) 190 
(4) It may be shown by 
parol that a deed absolute on its face 
was made to enable the grantee to 
sell the land, and use the proceeds to 


pay the grantor’s debts. Diffie v. 
Thompson, (Civ.App.) 90 S.W. 193 
[rev (Civ.App.) 88 S.W. 381]. (5) 


On the other hand no trust can be en- 
grafted on a deed, duly executed, 
registered, and delivered, by any sub- 
sequent oral understanding that the 
property was to be reconveyed when 
the deed had served grantor’s purpose. 
Jamison v. Wells, (Civ.App.) 236 S.W. 
806 [rev on other grounds (Commn. 
App.) 252 S.W. 1023]. 


([g] In Virginia (1) an oral decla- 
ration of trust, binding grantee to 
reconvey, is not invalid under statute 
of frauds. Daniel v. Viar, 137 S.E. 
526, 147 Va. 323. (2) Nor is an oral 
declaration of trust binding a grantee 
in a deed to collect the rents for the 
grantor within the rule forbidding 
parol evidence to contradict a written 
instrument. Young y. Holland, 84 S. 
H./638%,) Lit Va. 1433.) (38) wut itvhas 
been held that declarations by one 
sought to be held as a trustee of land 
under an express oral trust, to the 
effect that he is trustee and the land 
in fact equitably belongs to another, 
are insufficient to create a trust, when 
the trust was not impressed on the 
land at the time it was conveyed to 
the alleged trustee, since to permit 
Subsequent declarations to have such 
effect would be to convey an estate 
in land by parol. Brame v, Read, 118 
Si kie while Gu Wien eil 9) 


{h] In Washington (1) under a 
statute which, without expressly re- 
lating to trusts, declares that all con- 
veyances of real estate or of any in- 
terest therein, and all contracts creat- 
ing or evidencing any encumbrance 
on real estate, shall be by deed, a 
trust in favor of the grantor in an ab- 
solute conveyance, or of persons des- 
ignated by him, cannot be set up or 
established by parol. Pacheco v. 
Mello, 247 P. 927, 139 Wash. 566; Ar- 
nold v. Hall, 129 P. 914, 72 Wash. 50; 
Kinney v. McCall, 107 P. 385, 57 Wash. 
545; Spaulding v. Collins, 99 P. 306, 
51 Wash. 488. (2) A conveyance by 
a wife to her husband on his agree- 
ment to reconvey after a limited time 
is an express trust which cannot be 
created or proved by parol. Kalinow- 
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or convey to, another is within the statute of frauds, 
and not enforceable as an express trust.?° 
agreement between two or more persons to make a 


A verbal 


ski v. McNeny, 123°P. 1074, 68 Wash. 
681. (3) Where administrator agreed 
that, if land was conveyed to him, he 
would sell sufficient to pay debts, and, 
after the estate was administered, re- 
eonvey the remainder, or redeliver 
the proceeds, there was an express 
trust which could not be established 
by parol, under Remington & B. Code 
§ 8745. Nichols v. Capen, 139 P. 868, 
79 Wash. 120 [aff 144 P. 294, 82 Wash. 
698]. (4) An express trust, which 
cannot be proved by parole, arises 
where a son conveys property to his 
mother by deed absolute in form, 
without consideration, under an agree- 
ment that the grantee should recon- 
vey to the grantor, there being no 
claim of fraud other than the failure 
of the trustee to perform the express 
contract. Arnold y. Hale, supra. 

[i] In West Virginia (1) while 
that section of the statute of frauds 
relating to trusts has not been adopt- 
ed, it has been held that a parol agree- 
ment by a grantee to hold in trust 
cannot be established on account of 
the rule prohibiting the admission of 
parol evidence to contradict a written 
instrument. Hawkinberry v. Metz, 
114 S.E. 240, 91 W.Va. 637; Neill v. 
McClung, 76 S.E. 878, 71 W.Va. 458; 
Floyd v. Duffy, 69 S.BK. 993, 68 W.Va. 
339, 33 L.R.A.N.S. 883; Richardson v. 
McConaughey, 47 S.E. 287, 55 W.Va. 
546; Handlan y. Handlan, 26 S.E. 179, 
42 W.Va. 309; Pusey v. Gardner, 21 
W.Va. 469; Troll v. Carter, 15 W.Va. 
567. (2) It is also held that, where 
the grantee pays a valuable considera- 
tion, a trust for the benefit of the 
grantor must be declared or mani- 
fested by a writing in order to be en- 
forceable. Crawford v. Workman, 61 
S.E. 322, 64 W.Va. 19. (3) The gran- 
tor in a deed conveying land to a 
daughter on consideration of one dol- 
lar and other valuable consideration, 
acknowledged, although he be in pos- 
session of the land granted, unless on 
some independent equity, cannot set 
up a parol trust in the land. Hawkin- 
perry v. Metz, 114 S.E. 240, 91 W.Va. 
637. 

c4. Agreement as to lands to be 
sold and proceeds held in trust see in- 
fra § 38. 


Creation of: 


Constructive trust by agreement as 
to land to be purchased see infra §§ 
224-225. 

Resulting trust by agreement to pur- 
chase or hold for joint benefit see 
infra § 185. 


35. U.S.—Higginbotham v. Boggs, 
re 253, 148 C.C.A. 155 [rev 222 F. 

Ala.—Oden yv. Lockwood, 33 So. 895, 
136 Ala. 514. 


Ark.—W. B. Worthen Co. v. Vogler, 
224 S.W. 626, 145 Ark. 161; Bickhoff 
v. Scott, 208 S.W. 421, 137 Ark. 170; 
Huaces v. Feild, 169 S.W. 813, 114 Ark. 


oO. 


Cal.—Donohoe y. Mariposa Land, 
etes, Co. 5) P5495, 166nCalweny. 


D.C.—MclIntosh v. Gréen, 25 App.D. 
C456: 


Ga.—Wilder v. Wilder, 75 S.E. 654, 
1388 Ga. 573; Walker v. Brown, 30 S. 
E. 867, 104 Ga. 357. 


Ill—Kelly v. Lehmann, 130 N.E. 
375, 297 Ill. 38; Perry v. McHenry, 13 
Ill. 227; Stephenson v. Thompson, 13 
Ill. 186. 

Ind.—Montgomery v. Craig, 27 N.E. 
427, 128 Ind. 48; Rooker v. Rooker, 75 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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joint purchase of lands, title to be taken in the name 
of one for the benefit of all, is within the rule,*® 
as is also a parol promise or agreement by one to 
purchase at an execution, foreclosure, or other ju- 
dicial sale and hold in trust for the judgment debtor 
or convey to him on reimbursement. of the purchase 
price,?7 and a like rule applies to a parol agreement 
to purchase land at a judicial sale, for the benefit of 
the debtor’s wife,?’ children,?® or héirs,#® or of an 
So an agreement to 
purchase from the purchaser at a judicial sale and 
then allow the debtor to redeem on reimbursement 


assignor of the judgment.*? 


Ind. 571; General Convention of New 
Church in United States v. Smith, 100 
N.E. .384, 52 Ind.App. 136. 

Iowa.—Greff v. Hobbs, 159 N.W. 
429; Flanders v. Booge, 125 N.W. 661, 
146 Iowa 675. 

Md.—Dorsey v. Clarke, 4 Harr.&J. 
Bowe 

Mass.—McDonald v. Conway, 150 N. 
E. 200, 254 Mass. 429. 


Minn.—Dougan v. Bemis, 103 N.W. 
882, 95 Minn. 220. 

Miss.—Miazza v. Yerger, 53 Miss. 
135; Gibson v. Foote, 40 Miss. 788. 

N.J.—Austin v. Young, 106 A. 395, 
90 N.J.Eq. 47: Ostheimer v. Single, 68 
Aas 1 O71 oN and.1 539. 

N.Y.—Peppard Realty Co. v. Emdon, 
197 N.Y.S. 486, 204 App.Div. 8; Robin- 
son v. Rodgers, 169 N.Y.S. 701, 182 
App.Div. 830. 

Or.—Dennis v. City of McMinnville, 
2E9 PA ZaleeseOr, 101. 


R.I.—Cetenich v. Fuvich, 102 A. 817, 
ATT LOW: 


Purchase with money of another as 
creating resulting trust see infra §§ 
154-182. 

36. Ala.—Henley v. Brown, 1 Stew. 
144. 

Ark.—Robbins v. Kimball, 18 S.W. 
457, 55 Ark. 414, 29 Am.S.R. 45. 


Cal.—Gerety v. O’Sheehan, 
545, 9 Cal.App. 447. 


I]l.—Morton v. Nelson, 31 N.H. 168 
{aff 32 N.E. 916, 145 Ill. 586]; Towle 
v. Wadsworth, 30 N.E. 602, 35 N.E. 73, 
147-111. 80. 


Ind.—Hunt vy. Elliott, 80 Ind. 245, 
31 Am.R. 794. 


99 P: 


Me.—Farnham yv. Clements, 51 Me. 
426. 

Mich.—White v. McKenzie, 159 N. 
W. 367, 193 Mich. 189; Pulford v. 


Morton, 28 N.W. 716, 62 Mich. 25. 


N.J.—Partridge v. Cummings, 131 
A. 683, 99 N.J.Eq. 14. 
[a] Rule applied.—An agreement 


to acquire a contract of purchase and 
hold the same and cause operations 
under it in equal interest with the 
other party who advanced the money 
is within the statute of frauds relat- 
ing to contracts relating to land, and, 
although ultimate profits were the 
primary object of the joint enterprise, 
the agreement could not be regarded 
as one touching profits to be derived 
from the purchase and sale of the 
Jand as distinguished from an agree- 
ment for an interest in land. Par- 
tridge v. Cummings, 131 A. 683, 99 N. 
J.Hq. 14. 


{[b] Agreement to convey to joint 
purchasers. — A verbal agreement 
among three persons that, if either 
should be the purchaser of a lot of 
land at an administrator’s sale, they 
all should be equally interested in the 
purchase, and that, when the pur- 
chaser received the deed, he should 
convey one third to each of his as- 
sociates, is within the statute of 


TRUSTS 


trusts. 


frauds and unenforceable. Farnham 


v. Clements, 51 Me. 426. 


Trust in profits of transaction see 
infrar $) 38: 


37. U.S.—Cocks v. Izard, 5 F.Cas. 
No. 2/934. 


Ala.—White v. Farley, 8 So. 215, 81 
Ala. 563; Agee v. Steele, 8 Ala. 948. 


Ill.—MecDearmon y. Burnham, 41 N. 
BE. 1094, 158 Ill. 55; Walter v. Klock, 
Bo L1ls 862< 


Ind.—Minot v. Mitchell, 30 Ind. 228, 
95 Am.D. 685; Gilbert v. Carter, 10 
Ind. 16, 68 Am.D. 655. 


Iowa.—Martin v. Martin, 94 N.W. 
493; Thorp v. Bradley, 39 N.W. 177, 
75 Iowa 50; Hain v. Robinson, 32 N. 
W. 417, 72 Iowa’ 735. 


Md.—Lamborn v. Moore, 6 Harr.&J. 
422; Lamborn v. Watson, 6 Harr.&J. 
252; LAs Ami 2705. 


Mass.—Rose vy. Fall River Five 
oe Sav. Bank, 43 N.E. 93, 165 Mass. 


Mo.—Gates Hotel Co. v. Federal 
Inv. .Co:, 52 .5.W.(2d) ) 1016:: Gates 
Hotel Co. v. C. R. H. Davis Real Es- 
tate Co., 52 S.W.(2d) 1011; Leahev v. 
Witte, 27 S.W. 402, 123 Mo. 207; Mil- 
tenberger v. Morrison, 39 Mo. 71; 
Hammond y. Cadwallader, 29 Mo. 166. 


N.Y.—Lathrop v. Hoyt, 7 Barb. 59; 
Bander v. Snyder, 5 Barb. 63; Wood 
v. Mulock, 48 N.Y.Super. 70; Sherrill 
v. Crosby, 14 Johns. 358. 


Or.—Beck v. David, 274 P. 914, 128 
Or. 542. 


Pa.—Salsbury v. Black, 13 A. 67, 119 
Pa. 200, 4 Am.S.R..631;. Fox v. Heff- 
Mer le Wacom Onno coe MCC alle avy, 
Rourke, 11 A. 206, 8 Pa.Cas. 260; Chis- 
holm v. Butler, 19 Pa.Co. 550. 


S.C.—Harrison v. Bailey, 14 S.C. 
Seer Schmidt v. Gatewood, 19 S.C.Eq. 


{a] In New Jersey such a parol 
agreement has been enforced. Combs 
v. Little, 4 N.J.Eq. 310, 40 Am.D. 207. 


os. Lamar v. Wright, 9 S.E. 736, 
3 SiCn 60s 


39. Kyle v. Wills, 46 N.E. 1121, 166 
Ill. 501. 


40. Maroney v. Maroney, 66 N.W. 
911, 97 Lowa 711. 


41. Hemstreet v. Wheeler, 69 N.W. 
521, 100 Iowa 290. 


42. Junkins v. Lovelace, 72 Ala. 
303; W. B. Worthen Co. v. Vogler, 224 
S.W. 626, 145 Ark. 161; Wilson v. Mc- 
Dowell, 78 Ill. 514: Loomis v. Loomis, 
60 Barb. (N.Y.) 22: 


43. Dunn v. Zwilling, 62 N.W. 746, 
94 Iowa 233. 


[a] Illustration.—Defendants, who 
held a second mortgage on plaintiff’s 
property, agreed to pay the debts 
against the property, and to hold the 
land as security, they to have right 
to take a deed from the purchaser at 
the foreclosure sale of the first mort- 
gage, and to foreclose their own mort- 
gage, and take a deed thereunder to 
cut off other lienholders, and as col- 


253 


[65 C.J.] 


of the money advanced,” or an agreement of the 
same general nature,*® is within the statute of 
frauds and must be in writing. 
ly reserving to a redemptioner his right to redeem, 
or purchasing such right from him, is not within 
the statute of frauds.*4 


Where statute does not expressly forbid parol 
In jurisdictions having no statute corre- 
sponding to the seventh section of the English stat- | 
ute of frauds, parol agreements to purchase land 
at a judicial or other sale and hold it for the benefit 
of another,*® provided the agreement is made be- 


But a contract mere- 


lateral security. Leases of the prem- 
ises were to be made, under which 
plaintiff was to pay defendants a sum 
of money each year, to be applied on 
the debt due from plaintiff, and, on 
payment of the entire amount ad- 
vanced by defendants, defendants 
were to reconvey to him the premises, 
and it was held that this was a con- 
tract to create an express trust, 
which must be in writing. Dunn v. 
Zwilling, 62 N.W. 746, 94 Iowa 233. 


44. Moorman v. Wood, .19 N.E. 739, 
117 Ind. 144. 


45. Ky.—Brook’s Ex’r v. Strange, 
144 S.W. 747, 147 Ky. 503; Stone v. 
Middleton, 137 S.W. 1047, 144 Ky. 


284; McKibben vy. Diltz, 128 S.W. 1082, 
138 Ky. 684, 137 Am.S.R. 408; Parker 
v. Catron, 85 S.W. 740, 120 Ky. 145, 
a0 Key-dt) 536, 117, Am -S Re 515s Bish= 
back v. Green, 7 S.W. 881, 87 Ky. 107, 
9 Ky.L. 959; Payne v. McClure Lodge, 
115 S.W. 764. 


N.C.—Rush v. McPherson, 97 S.E. 
6135) L76N2CS 562k CohniveiChapmans 
62 N.C. 92, 93 Am.D. 600. j 


Tenn.—Woodfin v. Marks, 58 S.W. 
227, 104 Tenn. 512; Thompson v. 
Thompson, (Ch.A.) 54 S.W. 145 [dist 
Parker v. Bragg, 11 Humphr. 212 
(where there was no declaration of 
trust, but a mere agreement to let 
the promisee have so much of the 
land purchased by the promisor as 
the former might be able to pay for), 
and Perkins vy. Cheairs, 2 Baxt. 194 
(where there was no present declara- 
tion of trust, and the court had in 
mind only resulting trusts) ]. 


Tex.—Johnson vy. Smith, 2380 S.Ww. 
LSS; 115 Tex, 193. frey (CiveApposess 
S.W. 939]; Gardner v. Randell, 7 S. 
W. 781, 70 Tex. 453; Bailey v. Harris, 
19 Tex. 108; Riley v. Chandler, (Civ. 
App.) 220 S.W. 361; Salter v. Gentry, 
CCiv. App.) AS OM SoWa 627s" = leueiay save 
Adams, 82 S.W. 335, 36 Tex.Civ.App. 


454; Brown v. Jackson, (Civ.App.) 
40 S.W, 162. 
W.Va.—Ellis v. Mynes, 147 S.E. 29, 


107 W.Va. 27. 


{a] Illustrations.—(1) An agree- 
ment by the chief officer of a Masonie 
lodge to purchase premises for its 
benefit, and to take the title in trust 
for it until he had been reimbursed, 
and then to convey to the lodge, is not 
within the statute of frauds so as to 
require it to be in writing. Payne v. 
McClure Lodge No. 539, (Ky.) 115 S. 
W. 764. (2) An enforceable trust may 
be established by the parol agreement 
of a father to hold in trust for his 
daughter the legal title to property 
purchased in part with money given 
to her as an advancement out of his 
estate. Erdman y. Kenney, 167 S.W. 
685, 159 Ky. 509. (3) An agreement 
to purchase land at mortgage fore- 
closure against a firm, and hold it in 
trust for one of the members, with 
privilege to him to redeem, is not 
within the statute of frauds. Ware'v. 
Bennett, 187 S.W. 532, 143 Ky. 743. 


{b] In Mississippi, prior to the en- 
actment of that section of the stat- 
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fore or at the time of the sale,#® have been held 
valid in some cases, as have parol agreements be- 
tween two or more parties whereby one of them is 
to purchase land for the common benefit of all, tak- [4 
But a declaration by 
a purchaser of land, made subsequent to the pur- 
chase, that a third person should be admitted as a 
partner in the purchase,*® or a mere agreement to 
buy land for another, the purchase being in fact 


ing title in his own name.** 


made in the promisor’s own name 


ute of frauds relating to trusts (Code 
[1871] § 2896), such an agreement was 
held valid, and not within the statute 
of frauds relating to the sale of land. 
Soggins v. Heard, 31 Miss. 426. 


[ec] In Pennsylvania, while a parol 
declaration of trust might be made 
prior to the act of 1856, it was held 
that a parol agreement to purchase 
and hold in trust for, or convey to, 
another person was invalid on the 
ground that it was a contract and 
nota trust. Pattison v. Horn, 1 Grant 
301; Leshey v. Gardner, 3 Watts & S. 
814, 38 Am.D. 764; Kisler v. Kisler, 
2 Watts 323, 27 Am.D. 308; Freeman 
v. Freeman, 2 Pars.Eq.Cas. 81. 


46. Williams v. Honeycutt, 96 S.E. 
730, 176 N.C. 102; Lutz v. Hoyle, 83 
[sobs W490 16% ONC. 632 Kelly. v. UMic= 
Neill, 24 S.E. 738, 118 N.C. 349; Cobb 
v. Edwards, 23 S.B. 241, 117 N.C. 244; 
Hamilton v. Buchanan, ef SSB 59; 


112 N.C. 463; Currence v. Ward, 27 
S.E. 329, 43 W.Va. 367. 
[a] “Subsequent agreements by 


parol are void under the statute of 
frauds, whether made the next mo- 
ment or the next year.”’ Kelly v. Mc- 
Neill, 24 S.E. 738, 118 N.C. 349, 354. 


47. Dexter & Carpenter v. Hous- 
ton, 20 F.(2d) 647 [mod 300 F. 354]; 
Wells v. Crumpler, 109 S.E. 49, 182 N. 
C. 350; Schultz v. Scott, (Tex.Civ. 
Appr 201 Siwe 8305, McBride: v. 
Briggs, (Tex.Civ.App.) 199 S.W. 341; 
Sachs v. Goldberg, (Tex.Civ.App.) 159 
S.W. 92; Buckner v. Carter, (Tex.Civ. 
App.) 137 S.W. 442; Floyd v. Duffy, 
69 S.E. 993, 68 W.Va. SOO,e Sowa Re AG 
NS: 883; ‘Bond v. Taylor, 69 S.E. 
1000, 68 W.Va. 317. 


48. Henderson v. Hudson, 1 Munf. 
{15 Va.) 510. 


49. Doom y. Brown, 188 S.W. 475, 
171 Ky. 469; Day v. Amburgey, 143 
S.W. 1033, 147 Ky ls Common- 


wealth v. Chesapeake & Ohio Ry: ‘Cos, 
21 S.W. 342, 94 Ky. 16; Graves v. Du- 
gan, 6 Dana (Ky.) 331; Fowke v. 
Slaughter, 3 A.K.Marsh. (Ky.) 56, 13 
Am.D. 133; Fischli v. Dumaresly, 3 
‘A.K.Marsh. (Ky.) 28; Benge v. Benge, 
23 S.W. 668, 15 Ky.L. 514; Burns v. 
Eastham, 4 Ky.L. 899; Hocker v. 
Gentry, 3 Metc. (Ky.) 463; Griffin v. 
Coffee, 9 B.Mon. (Ky.) 452. 


{a] In Washington (1) an oral 
agreement to purchase land for the 
benefit of another is invalid under the 
statute of frauds requiring convey- 
ances of real estate and contracts cre- 
ating any encumbrance thereon to be 


in writing. Farrell v. Mentzer, 174 
PwAs2 102. Wash. 629.) Croup \v.. De 
Moss, 138 P. 671, 78 Wash. 128. (2) 


Thus, where plaintiff and defendants 
orally agreed to buy land, defendants 
ito take title and transfer half to 
plaintiff, and they took title, but re- 
fused to transfer plaintiff’s share, and 
there was no part performance, nor 
part payment, testimony to establish 
the contract was excluded by the stat- 
ute of frauds. Farrell v. Mentzer, su- 
pra. 
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writing. 


and on his own 


50. Agreements as to proceeds of 
sale of lands see infra § 38. 


51. See supra § 32. 


52. U.S.—Portland Cremation Ass’n 
v. Commissioner of Internal Revenue, 
31 F.(2d) 843; Christensen vy. Chris- 
tensen, 14 F.(2d) 475; St. Paul Fire & 
Marine Ins. Co. v. Scheuer, 298 F. 257; 
In re MacDougall, 175 F. 400. 


Ala.—City Bank & Trust Co. v. 
Gardner, 142 So. 535; Moore v. Camp- 
bell, 21) Sowisse,.113) Ala. 587 + <Reid_v. 
Bank of Mobile, 70 Ala. 199. 


Ariz.—Cashion vy. Bank of Arizona, 
245 P, 360, 30 Ariz. 172. 


Ark.—Oliver v. Oliver, 34 S.W.(2d) 
226, 182 Ark. 1025; Scott v. Miller, 13 
S..W). (2d) 819,179 (Ark. 7; 


Cal.—Lefrooth v. Prentice, 
947, 202 Cal. 215; Schooler v. Wiil- 
liamson, 220 Ps 195, 192 Cal. 472; No- 
ble v. Learned, 94 P. 1047, 1538 Cal. 
245 [aff 87 P. 402, 7 Cal.Unrep.Cas. 
297]; Booth v. Oakland Bank of Sav- 
ings, 54 P. 370, 122 Cal. 19; Lockwood 
v. ‘Canfield, 20 Cal. 126; Bryson v. Hill, 
ZO Mis spas, LOM aa. App. 158; Souza vy. 
First Nat. Bank, 172) BP: 175, 36 Cal. 
App. 384; Taber vy. Bailey, 135 P. 975, 
22 Cal.App. 617. 


Conn.—McDonald v. Hartford Trust 
Co., 1382 A. 902, 104 Conn. 169. 

Fla.—Bay Biscayne Co. v. Baile, 75 
So. 860, 73 Fla. 1120. 

Ga.—Gordon v. Green, 10 Ga. 534; 
Kirkpatrick v. Davidson, 2 Ga. 297; 
Martin v. Greer, Ga.Dec. 109. 


Idaho.—Kite v. Eckley, 282 P. 868, 
48 Idaho 454. 


Ill.—Coddington y. Bevan, 145 N.E. 
ue 315 Ill. 92; Peo. v. Schaefer, 107 

N.E. 617, 266 Tl. 334; Maher v. 
Aldrich, 68 N.E. 810, 205 Tl. 242; Har- 
ris Trust & Savings Bank v. Morse, 
238 Ill.App. 232; Dowland y. Staley, 
201 Ill.App. 6; Dawes vy. Dawes, 116 
Ill.App. 36. 


Ind.—Mills v. Thomas, 144 N.E. 412, 
194 Ind. 648; Richards v. Wilson, 112 
Nis: 7:80) 185 tnd. 335% Stanley Vv. 
Pence, 66 N.E. 51, 67 N.E. 441, 160 Ind. 
636; Haxton v. McClaren, 31 N.E. 48, 
132 Ind. 235; Thomas v. Merry, 15 N. 
BE. 244, 113 Ind. 83; Hon vy. Hon, 70 
Ind. 135; Warner y. Keiser, 177 N.E. 
369, 98 Ind.App. 547; Taber v. Zehner, 
93 N.E. 1035, 47 Ind.App. 165; Woods 
v. Matlock, 48 N.E. 384, 19 Ind.App. 
364; Cowan v. Henika, 48 N.E. 809, 
19 Ind.App. 40. 


Iowa.—Jones v. Nicholas, 130 N.W. 
125, 151 Iowa 362; Merrit v. Torrance, 
105 N.W. 585, 102 N.W. 154, 129 Iowa 
310; In re Fisher, 102 N.W. 797, 128 
Iowa 18; Patterson v. Mills, 28 N.W. 
53, 69 Iowa 758; Collins vy. Gilson, 29 
Iowa 61. 


Kan.—Diller v. Kilgore, 9 P.(2d) 
643, 1385 Kan. 200; Aaron v. Rothrock, 
res ee 1161, 102 Kan, 272, 274 [cit 
yc]. 


Ky.—Osgood’s Ex’x v: Gleason, 16 
SEG 782, 229 Ky. 116, 120 [quot 
Cye; 
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credit,*® has been held to violate the statute of frauds 
requiring contracts for the sale of realty to be in 


37] c. Trusts in Personalty in General.®° As 
the different statutes requiring declarations of trust 
to be in writing, by their express terms, relate only 
to trusts in real property,°! express trusts in per- 
sonal property may be created and established, or 
engrafted on a written instrument, by parol, in those 
yur adio nts where such statutes have been enacted,? 


Md.—Pope v. Safe Deposit & Trust 
Co:; 161 A. 404: ‘Price vy. Price, 6leAs 
2,162 Md. 656; McDevit v. Sponseller, 
154A. 140, 160) Mido 4975 Stursissw. 
Citizens’ Nat. Bank of Pocomoke City, 
137 A. 378, 152 Md. 654; Stone v. Na- 
tional City Bank of Baltimore, 94 A. 
657, 126 Md. 231; Coyne v. Supreme 
Conclave I. O. H., 66 A. 704, 106 Md. 
54, 14 Ann.Cas. 870; Snader v. Sling- 
luff, 52 A. 510, 95 Md. 356; Harris -v. 
Alcock, 10 Gill & J. 226, 32 Am.D. 158. 


Mass.—Atkins v. Atkins, 180 N.E. 
613; Druker v. Druker, 167 N.E. 638, 


268 Mass. 334; Peck v. Scofield, 71 N. 
E. 109, 186° Mass. “108s s@hace sve 
Chapin, 130 Mass. 128; Thacher v. 
Churchill, 118 Mass. 108; Childs v. 
Jordan, 106 Mass. 321; Barker v. 
Prentiss, 6 Mass. 430. 


Mich.—Rapley v. McKinney, 107 N. 
W. 101, 143 Mich. 508; Hipper v. Ben- 
ner, 71 N.W. 511, 113 Mich. 75; Collar 
v. Collar, 42 N.W. 847, 75 Mich. 414, 4 
L.R.A. 491; Bostwick v. Mahaffy, 12 
N.W. 192, 48 Mich. 342; Elder’s Ap- 
peal, 39 Mich. 474. 


Miss.—Anding y. Davis, 
574, 77-Am.D. 658. 


Mo.—Gates Hotel Co. v. Federal 
Inv. Co., 52 S.W.(2d) 1016; Orr vy. St: 
Louis Union Trust Co., 236 S.W. 642, 
291 Mo. 383; Wiehtuechter v. Miller, 
208 S.W. 39, 276 Mo. 322; Northrip 
v. Burge, 164 S.W. 584, 255 Mo. 641; 
Harris Banking Co. v. Miller, 89 S.W. 
629, 190 Mo. 640, 1 L.R.A.N.S. 790; In 
re Kelley’s Hstate, 255 S.W. 1064, 213 
Mo.App. 492; Korompilos v. Tompras, 
(App.) 251 S.W. 80; Moulden v. Train, 
204 S.W. 65, 199 Mo.App. 509; Citizens’ 
Nat. Bank v. McKenna, 153 S.W. 521, 
168 Mo.App. 254; Taylor v. Welch, 153 
S.W. 490, 168 Mo.App. 223; Ewing v. 
Parrish, 128 S.W. 538, 148 Mo.App. 
492; Watson v. Payne, 128 S.W. 238, 
143 Mo.App. 721; Carroll v. Woods, 
111 S.W. 885, 182 Mo.App. 492; Crow- 
ley v. Crowley, 110 S.W. 1100, 131 Mo. 
App. 178; Zeideman v. Molasky, 94 S. 
W. 754, 118 Mo.App. 106; Carthage 
First Nat. Bank v. Moss, 80 Mo.App. 
408; Deal v. Mississippi County Bank, 
79 Mo. App. 262. 


Mont.—Stage v. Stagg, 300 P. 539, 
90 Mont. 180; Stephenson vy. Combina- 
tion Leasing & Development Co., 283 
Peo ATs £86) Mont, 4322) Man tlossve 
White, 132 P. 22, 47 Mont. 234. 


38 Miss. 


792, 70 Neb. 656; Wolf v. Haslach, 91 
N.W. 283, 65 Neb. 303. 


N.H.—Burns v. Nolette, 144 A. 848, 
S3IUN 48.9)" 67 AiaRe a0. 


N.J.—Pitney v. Bolton, 18 A. 211, 
45 N.J.Ha. 639 [aff 22 A. 56, 46 N.J. 
Eq. 610]; Hooper v. Holmes, 11 N.J. 
Hq. 122; Kimball v. Morton, 5 N.J.Eq. 
26, 63 Am.D. 621. 


N.Y.—Neresheimer v. Smyth, 60 N. 
BE. 449, 167 N.Y. 202; Hirsh v. Auer, 40 
N.E. 397, 146 N.Y. 18; Matter of Car- 
penter, 29 N.E. 1005, 181 N.Y. 86; Peo. 
v. North River Sugar Refining ‘Cox 
24 N.B. 834, 121 N.Y. 582, 18 Am.S.R. 
843, 9 TwalRe NG 33) 02D Abb.N.Cas, 2S 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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as well as in those where there is no provision relat- 
ing specifically to the creation of trusts;°8 
trust created by parol is valid, if it related only to 
personal property at the time of its creation, even 
though it subsequently affects real property.*4 
rule that trusts in personalty may be created or 
established by parol has been applied to money,°® 


Civ.Proc. 406; Kennedy v. Porter, 17 
N.E. 426, 109 N.Y. 526; Gilman v. Mc- 
Ardle, 2 N.E. 464, 99 N.Y. 451, 52 Am. 
R. 41; Barry v. Lambert, 98 N.Y. 300, 
50 Am.R. 677; Hubbell v. Blakeslee, 
wa INOS 6S brevis bin 603 ]¢ Day, ‘v: 
Roth, 18 N.Y. 448; Savage v. Burn- 
ham, 17 N.Y. 561; Hammerstein v. 
Fiquitable Trust Co., 141° N.Y.S. 1065, 
156 App.Div. 644 [aff 103 N.E. 706, 209 
N.Y. 429, motion gr 105 N.E. 1085, 211 
N.Y., 611]; In re Kaupper, 125,N.Y.S. 


878, 1 —. ner Div. 54 [aff 94 N.E. 1095, 
201 N.Y. 534]; Bray v. O’Rourke, 85 
N.Y.S. 907, 89 App.Div. 400; Ditmars 


v. Smith, 38 NYS. 1086, 3 App.Div. 
59; Todd v. Vaughan, 35 N.Y.S. 457, 
90 Hun 73; Stettheimer v. Stettheim- 
er, 2 N.Y.St. 358 [aff 21 N.H. 1018, 114 
N.Y. 501]; Bainbridge v. Richmond, 
17 Hun 393; Warburton v. Camp, 55 
N.Y.Super. 290, 15 N.Y.St. 755 [aff 20 
N.E. 592, 112 N.Y. 683, 2 Silv.App. 
146]; Hazewell v. Coursen, 36 N.Y. 
Super. 459; Golland v. Golland, 147 N. 
Y.S. 263, 84 Misc. 299; Loch v. Mayer, 
100 N.Y.S. 887, 50 Mise. 444; Morris 
v. Hughes, 92 N.Y.S. 288, 45 Misc. 278; 
Bliss v. Fosdick, 24 N.Y.S. 939; Barker 
v. Southerland, 6 Dem.Surr. 224, 5 N. 
WeStes ie. 

N.D.—Berry v. Evendon, 103 N.W. 
748, 14 N:D. 1. 

Okl1.—Atchley v. Varner, 280.P. 616, 
619, 138 Okl. 156; First Nat. Bank v. 
Hinkle, 162 P. 1092, 65 Okl. 62. 


Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202; Martin v. Martin, 72 P. 
639, 43 Or. 119; Cooper v. Thomason, 
45 P. 296, 30 Or. 161. 


Pa.—Rocks v. Sheppard, 152 A. 754, 
302 Pa. 46; Christian Moerlein Brew- 
ing Co. v. Rusch, 116 A. 145, 272 Pa. 
181; In re Washington, 69 A. 747, 220 
Pa. 204; Dougherty v. Shillingsburg, 
34 A. 349, 175 Pa. 56; Schuylkill v. 
Klemr, 12 Pa.Dist.&Co. 44. 


R.I.—Gobeille v. Allison, 76 A. 354, 
807R-L. 525. 


S.C.—McElveen v. Adams, 94 S.E. 
Tool So isseueo uy, MCAvLoLIne i. Pice= 
nix Ins. Co., 54 S.E. 372, 74 S.C. 246; 
Gadsden v. Whaley, 14 S.C. 210; Hig- 
genbottom y. Peyton, 24 S.C.Eq. 398; 
Lord v. Lowry, 8 S.C.Eq. 510. 


S.D.—Warren vy. Lintoln, 235 N.W. 
597. 

Utah.—Jensen v. Howell, 282 P. 
1034, 75 Utah 64; Skeen v. Marriott, 
61 P. 296, 22 Utah: 73. 


Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338; Straw v. Mower, 130 A. 
687, 99 Vt. 56; City of St. Albans v. 
Avery, 114 A. 31, 95 Vt. 249 [cert den 
42 S.Ct. 51, 257 U.S. 640, 66 L.Ed. 411, 
and error dism 42 S.Ct. 54, 257 U.S. 
666, 66 L.Ed. 425]; Williams v. Has- 
Kins, 29) AN3ids 66 Vt..3%8s) Porter v. 
Rutland Bank, 19 Vt. 410. 


Wis.—In re Woehler’s Estate, 220 

INS (O09, 96 Wis, SO; lant wv. Hart’s 
Bstate, 205 N.W. 386, 187 Wis. 629; 
Dupont v. Jonet, 162 N.W. 664, 165 
Wis. 554; Friedrich v. Huth, 144 N. 
Wi. 202) 155 Wis) 196. 

Ont.—Bowler v. Redman, 18 Ont.W. 
N. 286. 

[a] Showing absolute bill of sale 
a trust.—Parol evidence is competent 
to show that a transfer of personalty 
by bill of sale absolute in form was 
in trust for the assignor. Martin v. 
Martin, 72 P. 639, 43 Or. 119. 


TRUSTS 


and a 


thereof.°1 
The 


[b] Where testator directs con- 
version of estate into bonds and mort- 
gages, the trust created is one of per- 
sonal property with which the stat- 
ute of uses and trusts in lands has 
nothing to do. Leavitt v. Walcott, 
65 How.Pr. (N.Y.) 55. 


53. HawaiiimKamihaua v. Glade, 5 
Hawaii 497. 


Ky.—Huff vy. Byers, 272 S.W. 897, 


209 Ky. 875; Schauberger v. Tafel, 
258 S.W. 9538, 202 Ky. 9; Murphy v. 
Haynes, 247 S.W. 362, 197 Ky. 444; 


Holbrook v. Fyffe, 175 S.W. 977, 164 
Ky. 435; Marshall’s Adm’r v. Mar- 
shall, 160 S.W. 775, 156 Ky. 20, 51 L. 
R.A.N.S. 1208; St.,Catherine’s Ceme- 
tery v. Fidelity Trust Co., 154 S.W. 29, 
152 Ky. 797; Berry v. Norris, 1 Duv. 
302; Perry v. Riding, 9 Ky.L. 536. 

N.C.—Rousseau v. Call, 85 S.E. 414, 
169 N.C. 173; Witherington v. Her- 
ring, 53 S.E. 303, 140 N.C. 495. 

Tenn.—Harris vy. Union Bank, 1 
Coldw. 152. 

Tex.—Thompson vy. Caruthers, 50 S. 
W. 331,92 Tex. 530; Hudson v. Wil- 
kinson, 45 Tex. 444; Cuney v. Dufree, 
21 Tex. 211; MecClenny v. Floyd, 10 
Tex. 159; Milliken v. Anderson, (Civ. 
App.) 294 S.W. 921. 

Va.—Russell’s Ex’rs v. Passmore, 
1038 S.B. 652, 127 Va. 475. 


[a] Declaration of trust in person- 
alty is not required to be in writing, 
and if in writing it may be contained 
in letters or other writings. Wither- 
ington v. Herring, 53 S.E. 303, 140 N. 
Crt 955 

[b] Showing oil lease delivered in 
trust.—Parol evidence is admissible 
to show that the oil lease in contro- 
versy was delivered in trust. Hicker- 
nell v. Gregory, (Tex.Civ.App.) 224 S. 
W. 691. 

54 Roach v. Caraffa, 25 P. 22, 85 
Cal. 436. 

55. Burns v. Nolette, 144 A. 848, 
83 N.H. 489, 67 A.L.R. 1071; Barrett 
V..Cady, 96 A: 325, 78 Nia. 603) Bork v. 
Martin, 30 N.E. 584, 1382 N.Y. 280, 28 
Am.S.R. 570; Matter of Carpenter, 29 
N.b— 1005, 131 N.Y. 88; Matter of 
Cooper, 27 N.Y.S. 425, 6 Misc. 508, 
Pow.Surr. 570; McElveen vy. Adams, 
94 S.E. 733, 108 S.C. 437. 


{a] Illustration.—Where a mother 


delivered to her son a sum of money, 


and orally instructed him to hold and 
disburse for her support, to pay her 
debts during her lifetime, and, after 
her decease, the debts of her estate, 
and to divide the remainder among 
eertain parties named, a trust by parol 
was created in favor of the benefi- 
ciaries. McElveen y. Adams, 94 S.E. 
138, LOS USC 437, 


56. Stone v. National City Bank of 
Baltimore, 94 A. 657, 126 Md. 
Bradford v. Eastman, 118 N.E. 879, 
229 Mass. 499; Matter of King, 101 
N.Y.S. 279, 51 Misc. 378; Gobeille v. 
Allison, 76 A. 354, 30 R.I. 525. 


[a] Where money was deposited in 
joint names of owner and third per- 
son it could be shown that such third 
person held as trustee of the owner. 
Bradford v. Eastman, 118 N.E. 879, 
229 Mass. 499. 


57. Marshall’s Adm’r v. Marshall, 
LOOs Sawa (Ube OS Kay 6210), 161 TRAY 
N.S. 1208; Matter of Carpenter, 29 N. 
E. 1005, 131 N.Y. 88; Matter of Falls, 
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bank deposits,>* promissory notes,57 securities,®® 
shares of corporate stock,®® and the proceeds of life 
insurance policies®® although insurer is ignorant 
When made the subject of a trust, slaves 
were personal property within the meaning of the 
rule,®°? as are also real estate mortgages®* under the 
modern theory regarding a mortgage as a mere 


66 N.Y.S. 47, 31 Mise. 660, 1 Mills: 
Surr. 560; Thompson vy. Caruthers, 50 
S.W. 331, 92 Tex. 530; Jones v. Day, 
88 S.W. 424, 40 Tex.Civ.App. 158. 


[a] Illustration.—Where the own- 
er of a note deposited it at a bank and 
assigned it on the back to her son, the 
assignment directing it to be given 
him at her death and reserving own- 
ership and control until that time, 
and further stated that she had as- 
signed the note to her son for his 
benefit, a parol trust was created in 
favor of the son, enforceable against 
the administrator of the owner. Mar- 
shall’s Adm’r v. Marshall, 160 S.W. 
775, 156 Ky. 20, 51 L.R.A.N.S. 1208. 


58. O’Brien v. Bank of Douglas, 
149 BP. TAT, 17 Ariz. 203; Matter of 
Carpenter, 29 N.BE. 1005, 131 N.Y. 88; 
Robb v. Washington, etc., College, 93 
N.Y.S. 92,1038 App.Div. 348. 


[a] TIllustration.—The act of in- 
testate in indorsing securities to 
plaintiff, to whom he owed money, 
causing them to be put in an envelope, 
which was sealed and addressed to 
plaintiff, and delivered to H with in- 
structions to send to plaintiff if set- 
tlor died, created valid parol trust 
in personalty. O’Brien v. Bank of 
Douglas, 149 P. 747, 17 Ariz. 203. 


59. Davidson v. Davidson, 196 A. 
64, 262 Pa. 520; Isenberg v. Hunting- 
don Millwork & Lumber Co., 62 Pa. 
Super. 491; Russell’s Ex’rs v. Pass- 
more, 103 S.E. 652, 127 Va. 475. 


[a] Tllustration.—Where deiend- 
ant for years made investments for 
complainant and attended to his finan- 
cial affairs, and acknowledged that he 
held as security for complainant’s in- 
debtedness certain shares of stock 
subject to complainant’s order, and 
bought and sold stock pursuant to 
complainant’s orders, the agreement, 
although oral, created a continuing 
valid and enforceable trust. David- 


son v. Davidson, 106 A. 64, 262 Pa. 
620. 

60. U.S.—In re MacDougall, 175 F. 
00 


er v. Hodgdon, 52° /Cal. 


3G3e 

Ky.—Wolf v. Pearce, 45 S.W. 865,. 
20 Ky.L. 296. 

Mass.—Mee v. Fay, 76 N.E. 229, 190 
Mass. 40. 

Mo.— Alexander v. Sovereign Camp 
of Woodmen of the World, 186 S.W. 
2, 193 Mo.App. 411. 

N.Y.—Hirsh v. Auer, 
£46. SN. 9. 


40 N.EH. 397, 


Pa.—Lawrence v. Godfrey, £46 <A. 
107, 296 Pa. 474. 

Tex.—Jackson v. Hughes, (Civ. 
App.) 52 S.W.(2d) 687. 

61. Jackson v. Hughes, (Tex.Civ. 
App.) 52 S.W.(2d) 687. 

62. Robson v. Harwell, 6 Ga. 589; 


Saunders y. Harris, 1 Head (Tenn.) 
185; Williams v. Conrad, 11 Humphr. 
(Tenn.) 412. But see Reed Vo Coxe at 
N.C. 511 (where the parol promise 
was held to be a promise to make a 
gift of a slave, and not to create a 
trust). 

General nature of property in slaves 
see Slaves § 7. 


63. Ala.—City Bank & Trust Co. v.. 
Gardner, 142 So. 535. 


Cal.—-Tapia v. Demartini, 19 P. 641,. 
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security and chattel interest.®4 


money.®® 


[§ 38] d. Agreements as to Proceeds of Sale of 
Land. It has been held that, while an express trust 
in land cannot be established by parol,®? a parol 
agreement, upon suflicient consideration, to hold the 
proceeds of a sale of land in trust for another con- 
stitutes a trust in personal property and is enforce- 
able if the agreement is unconnected with, or sep- 
arable from, any trust in the land itself,°® or if 


77 Cal. 383, 11 Am.S.R. 288. 


Iowa.—Patterson v. Mills, 28 N.W. 
53, 69 Iowa 755. 


Mass.—Thacher v. Churchill, 118 
Mass. 108; Sturtevant v. Jaques, 14 
Allen 523. 

N.J.—Danser v. Warwick, 33 N.J. 


Eq. 133 [aff 34 N.J.Eq. 578]. 

N.Y.—Hubbell v. Blakeslee, 71 N.Y. 
63 [rev 8 Hun 603]. 
A S.D.—Warren v. Lincoln, 235 N.W. 
97. 

{a] In Minnesota Gen. St. (1923) 
§ 8090 subd 6, authorizing a trust in 
real or personal property when it is 
fully expressed and clearly defined in 
the instrument creating it, does not 
forbid parci proof that a mortgage or 
transfer as collateral security was 
given for the benefit of persons other 
than the assignee or mortgagee alone. 
Midland Nat. Bank of Minneapolis v. 
Hendrickson, 206 N.W. 723, 165 Minn. 
446; Le Sueur First State Bank v. 
Sibley County Bank, 105 N.W. 485, 
489, 96 Minn. 456. 


64 See Mortgages § 3 text and 
note 19. 

‘65. Malone v. Malone, 73 S.E. 660, 
137 Ga. 429. 

fa] TZlustration.—Where an attor- 
ney who had been directed by his cli- 
ent to pay money to her nephew ten- 
dered it to the client because the 
nephew had no guardian, but the cli- 
ent refused it saying that she thereby 
delivered it to the attorney to be held 
in trust for the nephew, no valid trus. 
was created because an express trust 
ae be created by parol. Knight 

. Jackson, 118 S.E. 661, 156 Ga. 165. 


* 66. Mt. Calvary Church y. Albers, 
Nou saVWetO0s, 104 Mo: 33d 


67. See supra § 33. 
68. Conn.—Bunnel vy. Taintor, 4 
Conn. 568. 


Ind.—State v. Roudebush, 16 N.E. 
636, 114 Ind. 347; Buntin v. Pritchett, 
85 Ind. 247; Gyealtney v. Wheeler, 26 
Ind. 415; Thornburg v. Buck, 41 N.E. 
zeay ils} Ind. App. 446; Talbott v. Barber, 
38 N.E. 487, 11 Ind. App. 1, 54 Am.S. 
R. 491. 

Ky.—Newton v. Newton’s Adm’r, 
2383 S.W. 838, 214 Ky. 278; Bohannon 
Vv. Bohannon, 92 S.W. 597, 29 Ky.L. 
143. 

Mass.—Chace v. Gardner, 117 N.E. 
841, 228 Mass. 533. 


Mich.—Bresee v. Robinson, 211 N. 
W. 59, 236 Mich. 633. 


Minn.—Macklanburg v. Griffith, 131 
N.W. 10638, 115 Minn. 131; Randall 
Ve Constans, 23 N.W. 5380, 33 Minn. 
329. 


On the other hand, 
where the statute declares that all express trusts 
must be created or declared in writing, a parol 
trust in personal property cannot be created by 
parol,®> nor can an assignment of a trust be estab- 
fishes by parol where the statute provides that all 
such grants and assignments shall be in writing, 
even though the subject matter of the trust is 
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has been sold.7° 


Mo.—Mulrooney vy. Irish-American 
Savings & Building Ass’n, 155 S.W. 
804, 249 Mo. 629; Taylor v. Welch, 
153 S.W. 490, 168 Mo.App. 223; Forest 
vy. Rogers, 106 S.W. 1105, 128 Mo. 
APD. 6. 

N.H.—Graves v. Graves, 
323. 


Pa.—Hacker’s Estate, 5 Pa.Co. 586. 


Vt.—McGinnis vy. Cook, 57 Vt. 36, 
52)eAm Re 5. 


Application of rule see infra text 
and notes 75-81. 


“We understand the rule to be that 
even though the original agreement 
establish a trust in land which is not 
enforceable under the statute, yet if, 
after the sale the grantee agreed to 
hold the proceeds in trust for the per- 
son designated, equity will enforce 
such a trust, notwithstanding the 
statute, the original agreement being 
a sufficient consideration’ therefor. 
But we do not understand that, if the 
original agreement itself relates to 
the proceeds, there must be another 
promise after the sale is made. The 
general rule in such cases is applied, 
—-that a trust in personal property, 
of the character of the one in the 
present case, may be enforced, if 
founded on a sufficient consideration. 
Here there was no agreement at any 
time that Durham should hold a part 
of the lana itself in trust for the ap- 
pellee. The latter, as we have found, 
parted with her title as fully as if she 
had made an absolute conveyance of 
the property. The only agreement 
tending to create a trust related to 
the proceeds arising out of a sale of 
the land, and not to the land itself; 
and we can see no good reason why 
such an agreement, made in the first 
instance, and before the conveyance, 
should not be as capable of being en- 
forced as one made after the sale of 
the land which was itself the subject 
of a trust.” Talbott v. Barber, 38 N. 
EB. 487, 489, 11 Ind.App. 1. 


[a] Im Texas the same result is 
reached, since there is no statute of 
frauds relating to the creation or 
proof of trusts. Clark v. Haney, 62 
Tex. 511, 50 Am.R. 536; Branch v. De 
Blane, (Civ. App.) 62 SW. 134; Bar- 
net v. Houston, 44 S.W. 689, 18 Tex. 


45 N.H. 


Civ.App. 134. 
69. Taylor v. Waiker, 239 P. 601, 
112 Okl. 75; Lowerre v. Lucas, 294 


Pewcoos oS Ok1. 113; Shippey v. Bear- 
man, 157 P. 302, 57 Okl. 603; Robert- 
son v. Howerton, 156 Bs 329, 56 Ok1. 
5553 Logan! Vv. Brown, 95 BP, 441, 20 
Okl. 334, 20 L.R.A.N.S. 298. 


Execution or Pere performance 
generally see infra § 58 
70. Ind.—Pearson vy. Pearson, 25 


i 


[§§ 37-88 


that part of the trust relating to the land has been 
fully performed,°® or the promise to hold the pro- 
ceeds in trust is made or renewed after the land 


But where there were no proceeds 


in existence at the time the agreement was made, 
and no new promise was made after the sale of the 
land,’! or the agreement as to the proceeds is other- 
wise inseparable from a trust,in the land,’? the 
parol agreement is 
unenforceable unless it has been executed ;** 
if the land has been converted into money a trust 
as to the proceeds is enforceable although there was 
no declaration of trust after the conversion."* 


Application of rules. 
parol trust is ereated by an agreement to share the 
profits arising on a sale of land;7> an agreement to 
pay over to a third party a portion of the price re- 


within the statute of frauds and 
but 


It has been held that a valid 


N.E. 342, 125 Ind. 341; Thomas v. 
Merry, 15 N.E. 244, 113 Ind. 83; Mohn 
v. Mohn, 13 N.E. 859, 112 Ind. 285; 
Talbott v. Barber, 38 N.E. 487, 11 Ind. 
App. 1, 54 Am.S.R. 491. 

Mich.—Calder v. Moran, 12 N.W. 
892, 49 Mich. 14. 

Mo.—Watson v. Payne 128 S.W. 
238, 143 Mo.App. 72 

N.Y.—Robbins v. Benn ee 89° NoYes 


Goldsmith v. Goldsmith, 25 N. 
Y.S.. 993, 6 Mise. 12° faffi39 N.E. 1067, 
145 N.Y. 33.15, Lracy. WVeaaLracvents 
Bradf.Surr. 57. - 


Or.—Cooper v. Thomason, 45 P. 295, 
30! Or; 161. 


Pa.—In re Simonds, 50 A. 1005, are 
Pa. 413; Bechtel v. Ammon, 48 
873, 199 Pa. 81; Hess’ Appeal, 4 rs. 
340) 112" Pa, 168; Maffitt v. Rynd, 69 
Pa. 380: 

71. Pearson yv. Pearson, 25 N.E. 
842, 125 Ind. 341; Signs v. Bush’s Es- 
tate, 165 N.W. "820, 199 Mich. 192; 
Mitchell v. Bilderback, 124 N.W. 557, 
159 Mich. 483; Rapley NG McKinney, 
107 N.W. 101, 143 Mich. 508; Sheldon 
v. Carr, 103 N.W. 181, 139 Mich. 654; 
Collar v. Collar, 49 N.W. 551, 86 Mich. 
507, 13 L.R.A. 621; Calder v. Moran, 
12 N.W. 892, 49 Mich. 14; Johnson v. 
McKenzie, 154 P. 885, 80 ‘Or. 160, Hoa 
eine v. Bennett, 15 S.E. 965, 37 
C.7319 

“The principle is settled in Oregon 
that a parol trust in a sum of money, 
obtained from the sale of land, which 

was made pursuant to an oral agree- 
ment to hold the fund for the bene- 
ficiary, can arise only by a specific 
declaration of the trustee to that ef- 
fect and made after the sale.” John- 
son v. McKenzie, supra 


72. Cal.—Kinley v. helen’ 110 P. 
513,158) Cali wes. 


Iowa.—McGinness y. Barton, 33 N. 
W. 152, 71 Iowa 644. 


Md.—Kidd v. Carson, 33 Md. 37. 


251; 


Mich.—Carr v. Leavitt, 20 N.W. 
576, 54 Mich. 540. 

Minn.—Wolford v. Farnham, 46 N. 
W. 295, 44 Minn. 159; Randall v. 


Constans, 23 N.W. 530, 33 Minn. 329. 


Miss.—Walker v. Brungard, 21 
Miss. 723 
Neb. oh ee vel v. Marvel, 97 N.W. 


640, 70 Neb. 498, 113 Am.$.R. Os 
Cameron Vv. Nelson, Ce BENE gale, 57 
eb 


Application of ruJe see infra text 
and notes 82-88. 


73. See infra § 39. 


74 Chace v. eu ater: 
841, 228 Mass. 533 


75. Eencer v. Wills, 156 N.E. (al ie el RN na cae RU ED Coa Bc Se Qe ISO a ge CE a TOROS Sag NYE IEE Aig 


LUT Ns. 


For For later cases, developments and changes in the law see Annotations, same titleand sectionnumber. cases, developments and changes in the law see Annotations, same title and section number, 


§§ 38-39] 


ceived on zale of specific xeal property;7* an agree- 
ment by the grantees in a quitclaim deed to redeem 
the land from a sale under mortgage foreclosure, sell 
it at a price to be approved by the grantor, pay them- 
selves out of the proceeds, and pay the balance to 
the grantor;77 an agreement to buy a mortgage on 
the land of Another, sell the premises for his “benefit, 
and account for the balance over disbursements +76 
an agreement by a mortgagee, on a conveyance to 
him of the mortgaged property, to account on a sale 
of the property for the proceeds in excess of the 
mortgage debt;’® an agreement between a mortgagee 
and the wife of the mortgagor that if she would 
join in the mortgage and not contest foreclosure or 
redeem from the sale the mortgagee would purchase 
the land and, on reselling the same, would pay her 
a certain portion of the proceeds;%° or an agreement 
between a mortgagor and mortgagee that the former 
shall enter appearance to a pending foreclosure and 
waive the stay allowed by law, in consideration of 
which the mortgagee shall bid in the premises at the 
amount of the decree, interest, and costs, resell at 
private sale, and pay the mortgagor the amount 
realized in excess of the bid.*! On the other hand, 
it has been held that no enforceable trust arises from 
a parol agreement between a trustee and the bene- 
ficial owner of land that the trustee shall sell the 
land, discharge lens, and hold the balance of the 
proceeds for the benefit of the owner’s children ;*? 
an agreement that the grantee of land should hold 
the premises in trust for the benefit of a designated 
person, to collect the rents, pay taxes and en- 
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cumbrances, sell the land, and pay over the differ- 
ence between the sums received and those paid by 
the grantee;** an agreement between one who holds 
an option to purchase land and another that the lat- 
ter shall buy the land, take title in his own name, 
and on resale pay the optionee one half of the prof- 
its;** an agreement that land conveyed by an’ abso- 
lute deed to the cashier of a bank shall be held as 
security for the grantor’s indebtedness to the bank, 
that the grantee shall sell the land, and apply the 
proceeds on the debt;*® an agreement to buy land 
at execution sale and resell it, and, after deducting 
the purchase price and expenses, pay over the bal- 
ance to the execution defendant ;*° or an agreement 
that. a grantee of land, under a deed containing no 
restrictions or directions, shall sell the land after 
the grantor’s death and divide the proceeds between 
designated persons.®* So it has been held that an 
agreement, made at the time of executing a deed, 
that the grantee shall hold the title in trust for the 
grantor and, on sale of the land, pay the proceeds 
to him, is within the statute of frauds forbidding 
express trusts in lands by parol,®* but that the rule 
does not apply where the grantor retains posses- 
sion of the premises, colleets the rents and profits, 
and converts them to his own use.*? 


{§ 39] e. Execution or Part Performance of Trust 
and Waiver of Statute. A parol trust obnoxious to 
the statute of frauds is not absolutely void, but mere- 
ly voidable at the election of the trustee®® who may 
waive the benefit of the statute,®! and, if the exist- 
ence of the trust is acknowledged by the trustee,°®? 


NW. 438, cae wich, 219). nay 224 Soa oan v. Sturkie, 105 So.]706, 187 Iowa 980. 
ic nyder v. Ala. 609; Chesser v. Motes, moet 
Wolford, 22 N.W. 254, 33 Minn. 175, | 61, ‘So. 267, 180 Ala: 6685 wAdaine vale ne Gis A kes ee 
53 Am.R A Adams, 79 Ill. 517. Pa.—Kauffman v. Kauffman, 109 A. 
[a] Rott for joint real es- 88. Marvel v. Marvel, 97 N.W. 640, | 640, 266 Pa. 270; Hamnett v. Monon- 


70 Neb. 498, 113 Am.S.R. 792; 


Camer- 


tate venture, providing for the tak- 
ing of title in the name of one of the 
parties, and for a division of the 
profits and losses, but not contem- 
plating any transfer of land from 
one to the other, does not create a 
trust which is obnoxious to the stat- 
ute of frauds. Fencer vy. Wills, 156 
N.E. 841, 259 Mass. 546. 


[b] Agteement between vendor 
and vendee that vendor should have 
one half of the profits made on a re- 
sale of land. Youngs v. Read, 224 


N.W. 428, 246 Mich. 219. 

76. Randall v. Constans, 23 N.W. 
530, 33 Minn. 329. 

77. Macklanburg v. Griffith, 131 


N.W. 1063, 115 Minn. 131. 

78. McGinnis v. Cook, 57 Vt. 36, 
52) Ani. 115: 

79. Mulrooney v. 
Savings & Building 
804, 249 Mo. 629. 

80. Talbott v. Barber, 38 N.E. 487, 
11 Ind.App. 1, 54 Am-.S.R. 491. 

81. Jones Nat. Bank v. Price, 55 N. 
Wi 1045, 37 Neb. 291. 

82. Dahlgren v. Dahlgren, 55 App. 
DO. 52, La Gay ioe certs. deny, 45 
S.Ct. 125, 266.U.S. 626, 69 L.Ed. 475]. 


Trish-American 
Assn (lbs 9S.W. 


83. Randall v. Constans, 23 N.W. 
530, 33 Minn. 329. 

84. Grantham v. Conner, 154 P. 
246, 97 Kan... 150. 


85. Kinley v. Thelen, 110 P. 513, 
158 Cal. 175. 

86. Bryan v. Douds, 62 A. 828, 213 
Pa. 221; 110 Am.S.R. 544, 5 Ann.Cas. 
ikea 
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aN Vv. Nelson, 77 UNSW. T7115 57 Neb: 


89. Doll v. Doll, 147 N.W. 471, 96 
Neb. 185 [dist Cameron y. Nelson, 77 
ING ities Oli NICD eno Sliven IMA Vel eave 
Marvel, 97 N.W. 640, 70 Neb. 498, 113 
Am.S.R. 792]. 


90, Iil.—Beck Lumber Co. v. Rupp, 
Poa ae: 429, 188 Ill. 562, 80 Am.S.R. 

Iowa.—Neilly v. Hennessey, 220 N. 
W. 47, 208 Iowa 1338; Sheffield Mill- 
ing Co. v. Heitzman, 184 N.W. 631, 192 
Iowa 288; McCormick Harvesting 
Mach. Co. v. Griffin, 90 N.W. 84, 116 
Iowa 397. 

Mass.—Liberty Trust, Co. v. Hayes, 
138 N.E. 582, 244 Mass. 251. 


Minn.—Randall v. Constans, 23 N. 
Wi. 530, 33° Minny 32/9: 
Lake v. Weaver, 74 A. 451, 76 


N.J-Ba. 280, 34 L.R.A.N.S. 495 [rev 
Ce 4 ej A. 62 (mod on reh (Ch.) 
7 


Pa.—Kauffman v. Kauffman, 109 A. 
640, 266 Pa. 270. 


i S.D.—Birchard y. Simons, 240 N.W. 
90. 
vVt.—Straw v. Mower, 
99 Va; 56. 
W.Va.—Campbell v. O’Neill, 72 S.E. 
732, 69 W.Va. 459. 


Wis.—Begole v. Hazzard, 51 N.W. 
325, 81 Wis. 274; Karr v. Washburn, 
14 N.W. 189, 56 Wis. 303. 

91. Iowa.—Sheffield Milling Co. v. 
Heitzman, 184 N.W. 631, 192 Iowa 
288; Nolan v. Guggerty, 174 N.W. 


130 A. 687, 


gahela Trust Co., 72 A. 512, 223 Pa. 


ike wig ab v. Simons, 240 N.W. 


Va.—Campbell v. O’Neill, 72 S.E. 


732. 69 W.Va. 459. 
And see cases infra note 92. 


[a] Statute is rule of evidence.— 
Nolan v. Guggerty, 174 N.W. 706, 187 
Iowa 980; McKenna v. Meehan, 161 
N.E. 472, 248 N.Y. 206; Hutchins v. 
bee Vechten, 35 N.E. 446, 140 N.Y. 


Waiver by failure to plead statute 
see infra § 976. 

92. U.S.—Bryant v. Klatt, 
(2d) 167. 

Iowa.—Andrews v. State Bank of 
Blairsburg, 229 N.W. 819, 209 Iowa 
1149; Neilly v. Hennessey, 220 N.W. 
47, 208 Iowa 1338; Nolan v. Gugger- 
ty, 174 N.W. 706, 187 Iowa 980; John- 
ston v. Jickling, 119 N.W. 746, 141 
Iowa 444; McIntire v. Skinner, 4 


oF eH: 


| Greene 89. 


Mich.—Johnson vy. Becker, 231 N.W. 
96, 251 Mich. 132; Kerschensteiner 
v. Northern Michigan Land Co., 221 
N.W. 322, 244 Mich. 403; Teske v. 


Teske, 180 N.W. 486, 212 Mich. 468; 
Patton v. Chamberlain, 5 N.W. 1037, 
44 Mich. 5. 

N.Y.—Lugar v. Lugar, 146 N.Y.S. 
387, 160 App.Div. 807. 

Pa.—Hamnett Vv. Monongahela 


Trust Co., 72 A. 512, 223 Pa. 247. 
[a] Trustee may recognize parol 
trust, and other persons whose equi- 
ties are not affected thereby cannot 
interfere. Patton v. Chamberlain, 5 
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or has been fully performed and executed,®’ it will 
be upheld and the statute of frauds deemed to have 
no application, and the acknowledgment of the trust, 
or the performance thereof, may be shown by parol.*+* 
In such case a conveyance by the trustee in execu- 
tion of the trust is based on sufficient consideration 


TRUSTS 


as against strangers,®® and relates back to the oral 


N.W. 1037, 44 Mich. 5; Hamnett v. 
Monongahela Trust Co., 72 A. 512, 223 
Pa. 247. 


[b] Parol trust confessed by trus- 
tee in his answer or in open court 
(1) is enforceable. Lugar v. Lugas, 
AGH NE Se Fos a OO App Ditve uw hSO, 
Kauffman v. Kauffman, 109 A. 640, 
266 Pa. 270; Campbell v. O'Neill, 72 
S.E. 732,69 W.Va. 459, 468. (2) “In 
all cases . the defendant may 
answer, and if in his answer he con- 
fess the trust without insisting upon 
the statute of frauds, he will be heid 
to have waived the benefit of the 
statute, and his answer may be used 
as a written declaration and proof of 
the trust, on the ground that the 
plaintiff is not called upon to intro- 
duce evidence, and the trust appears 
upon the written answer before the 
court.” Perry Trusts (6th ed.) § 84 
[quot Campbell v. O’Neill, supra]. 
(3) Answer or deposition of trustee 
as satisfying statute of frauds gener- 
a igs infra § 41, text and notes 
41-48. 


[ec] In Florida (1) it has been held 
that whatever the rule is between 
trustees and beneficiaries, when the 
question of the existence of a trust 
arises between the beneficiaries or 
alleged trustee and other parties, the 
mere admission of the trust by the 
trustee would not, in the absence of 
proper written evidence, be sufficient 
to establish its legal existence. Reid 
v. Barry, 112 So. 846, 93 Ela. 849, 
872. (2) “Our ‘statutes con- 
strued together constitute something 
more than a mere rule of evidence. 
sate As to such cases aS come with- 
in their letter and spirit, they in ef- 
fect go to the existence—or at least 
to the enforceable existence—of the 
trust itself.” Reid v. Barry, supra. 


93. U.S.—Des Moines Terminal 
Co. v. Des Moines Union Ry. Co., 52 
F.(2d) 616 [aff 52 F.(2d) 605, and 
cert den 52 S.Ct. 311, 285 U.S. 5387, 76 
L.Ed. 930]; Bryant v. Klatt, 2 F.(2d) 
167; Flagg v. Mann, 9 F.Cas.No. 4,- 
847, 2 Sumn. 486. 


Cal.—Polk v. Boggs, 54 P. 536, 122 
Cal. 114. 


Conn.—Verzier v. Convard, 52 A. 
255, 75 Conn. 1; Hayden v. Denslow, 
27 Conn. 335. 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849. 


Tll.— Gallagher v. Northrup, 74 N. 
BO 710215 Tl. 563 [rev 114 D11App. 
368]; Beck Lumber Co. v. Rupp, 59 
N.E. 429; 188 Ill. 562, 80 Am.S.R. 190; 


King v. Bushnell, 13 N.E. 245, 121 
Ill. 656. 
Ind.—Stringer v. Montgomery, 12 


N.E. 474, 111 Ind. 489; Hays v. Reger, 
TeNe EH 386. lO) ind: (5245) Mooreky. 
Cottingham, 90 Ind. 289; McKnight 
v. Kingsley, 92 N.E. 7438, 48 Ind.App. 
372. 


Iowa.—Andrew v. State Bank of 
Blairsburg, 229 N.W. 819, 209 Iowa 
1149; Neilly v. Hennessey, 220 N.W. 
47, 208 Lowa 13838; Sheffield Milling 
Co. v. Heitzman, 184 N.W. 631, 192 
Iowa 288; Nolan v. Guggerty, 174 N. 
W. 706,-187 Iowa 980; Johnston v. 
Jickling, 119 N.W. 746, 141 Iowa 444; 
McCormick Harvesting Mach. Co. v. 


Griffin, 90 N.W. 84, 116 Iowa 397. 
Me.—Brown v. Lunt, 37 Me. 423. 


Md.—Collins v. Collins, 57 A. 597, 98 
Md. 473, 103 Am.S.R. 408. 


Mass.—Ferguson v. Winchester 
Trust Co., 166 N.E. 709, 267 Mass. 
397, 64 A.L.R. 573; Chace v. Gardner, 
117 N.E. 841, 228 Mass. 533; Bailey 
v. Wood, 97 N.E. 902, 211 Mass. 37, 
Ann.Cas.1913A 950. 


Mich.—Prentis v. Prentis, 155 N.W. 
473, 189 Mich. 1; Lasley v. Delano, 
102 N.W. 1063, 139 Mich. 602; Barker 
v. Smith, 52 N.W. 723, 92 Mich. 336; 
Collar v. Collar, 49 N.W. 551, 86 Mich. 
507; White v. Cleaver, 42 N.W. 530, 
75 Mich. 17; Barber v. Milner, 5 N.W. 
92, 43 Mich. 248. 


Neb.—Farman vy. Fisher, 134 N.W. 
246, 90 Neb. 688, 39 L.R.A.N.S. 157; 
Oberlender v. Butcher, 93 N.W. 764, 67 
Neb. 410. 


N.J.—Lake v. Weaver, 74 A. 451, 76 
N.J.Eq. 280, 34 L.R.A.N.S. 495 Lrev 
(Sup.) 73 A. 62 (mod on reh (Ch.) 
70 A.’ 81)]; Silvers vy. Potter, 22 A. 
584, 48 N.J.Eq. 539. 


N.Y.—Gambold v. MacLean, 174 N. 
BE. 453, 255 N.Y. 202; Foreman v. Fore- 
man, 167 N.E. 428, 251 N.Y. 237 [rev 


227 N.Y.S. 807, 223 App.Div. 783]; 
Robbins v. Robbins, 89 N.Y. 251; 
Jeremiah v. Pitcher, 49 N.Y.S. 788, 
26 App.Div. 402 [rev 45 N.Y.S. 758, 


20 Misc. 518, and aff 57 N.E. 1113, 163 


N.Y. 574]; Gage v. Gage, 31 N.Y.S. 
903, 838 Hun 362. 
N.D.—Arntson v. First National 


Bank, 167 N.W. 760, 39 N.D. 408, L.R. 
A.1918F 1038. 


Okl.—Taylor v. Walker, 239 P. 601, 
112 Okl. 75; Lowerre v. Luces, 224 P. 
336, 98 Okl. 113; Shippey v. Bearman, 
157 P. 302, 57 Okl. 603; Robertson v. 
Howerton, 156 P. 329, 56 Okl. 555; 
Oklahoma Nat. Bank v. Cobb, 153 P. 
134, 52 Okl. 654; Logan v. Brown, 
sagen 441, 20 Okl. 334, 20 L.R.A.N.S. 


Or.—De Vol v. Citizens’ Bank, 179 
Pe SL SL be OS One Oo OL al OU MEO le 
lock v. Bennett, 100 P. 940, 53 Or. 395, 
133 Am.S.R. 840; Starr v. Kaiser, 68 
P. 521, 41 Or. 170; Richmond v. Bloch, 
60 P. 385; 36 Or. 590. 


; Saupe york v. Simons, 240 N.W. 
90. 


Vt.—Straw v. Mower, 130 A. 687, 99 
Wits DO, 


Wash.—Gottstein v. Wist, 61 P. 715, 
22 Wash. 581. 


W.Va.—Campbell vy. 
E. 732, 69 W.Va. 459. 


Wis.—Blaha v. Borgman, 124 N.W. 
1047, 142 Wis. 43; Strong v. Gordon, 
71 N.W. 886, 96 Wis. 476; Main v. 
Bosworth, 46 N.W. 10438, 77 Wis. 660; 
Karr v. Washburn, 14 N.W. 189, 56 
Wis. 308. 


Eng.—Harris v. Horwell, Gilb. 11, 
25 Reprint 8. 


“The statute is for the protection 
of the holder of the legal title, to en- 
able him in case his title is assailed 
while the trust is still executory to 
insist on certain modes of proof, but, 


ONeill, 72S: 
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[§ 39 


agreement, so as to take precedence over any inter- 
est meanwhile derived from the trustee by one who. 
is not an innocent purchaser for value. 
a trust is only a constructive one no oral recognition 
of it by the trustee will operate to change his rela- 
tion from a constructive to an express trustee.°* 


96 But where 


if he elects to forego such statutory 
protection, and performs the moral 
obligation resting upon him by virtue 
of the trust agreement, it does not 
lie in the mouth of a party who has 
acquired no intervening rights to say 
that the contract was void, and that 
it therefore conferred no_ rights.” 
Straw v. Mower, 130 A. 687, 99 Vt. 56, 
64 [quot Birchard v. Simons, (S.D.) 
240 N.W. 490, 494]. 


“He may execute it or not, as he 
chooses, and the courts will not in- - 
terfere to compel him to execute it or 
to restrain him from so doing. If he 
refuses to execute it, from thence- 
forth the trust, which rests only upon 
a moral obligation, is a nullity. If, 
however, he elects to perform his 
moral duty in the premises, and does 
execute the trust, the courts will pro- 
tect him in so doing, and will protect 
the beneficiaries as far as possible in 
the enjoyment of the fruits of the 
executed trust.” Karr v. Washburn, 
14 N.W. 189, 56 Wis. 3038, 308. 


[a] It is not court’s duty to deny 
existence of trust where the trustee 
recognizes and fulfills the trust, and 
the trustee’s individual creditor can- 
not dispute the same. Arntson v. First 
National Bank, 167 N.W. 760, 39 N.D. 
408, L.R.A.1918F 1038. 


[b] Bule applied.—(1) The stat- 
ute of frauds cannot be invoked by 
the state in proceeding to collect an 
inheritance tax to avoid a contract to 
hold property in trust and will it to 
beneficiaries after it had been carried 
into execution by will. People v. Tom- 
baugh, 136 N.E. 453, 303 Ill. 591. (2) 
In spite of the statute of frauds 
(Comp. L. [1897] § 9509), parol evi- 
dence as to the purpose for which a 
deed was given to create a trust for 
others than the grantee was admissi- 
ble, the transaction being fully execut- 
ed by a reconveyance in accordance 
with the alleged trust. 'Prentis v. 
Prentis, 155 N.W. 473, 189 Mich. 1. 
(8) Where sons promised their fa- 
ther to convey his property to their 
mother after his death, their subse- 
quent conveyance would take the 
transaction out of the statute (Comp. 
L. [1913] § 5364 [correctly set forth 
as Rev. Codes (1905) § 4821]) requir- 
ing trusts in realty to be created in 
writing. Arntson v. First National 
Bank, 167 N.W. 760, 39 N.D. 408, L.R. 
A.1918F 1038. (4) The objection that 
under Ballinger & C. Comp. § 797 a 
trust in real estate cannot be estab- 
lished by parol is not available, where 
grantee has platted and sold parts of 
the real estate under a parol agree- 
ment to convert it into money, apply 
the proceeds on an indebtedness, and 
account to his grantors for any sum 
remaining. Kollock v. Bennett, 100 P. 
940, 53 Or. 395, 183 Am.S.R. 840. 


94. Neilly v. Hennessey, 220 N.W. 
47, 208 Iowa 13838. 3 


95. Sheffield Milling Co. v. Heitz- 
man, 184 N.W. 631, 192 Iowa 288. 


96. Blaha v. Borgman, 124 N.W. 
1047, 142 Wis. 43. 


97. Norton v. Bassett, 97 P. 894, 
154 Cal. 411, 129 Am.S.R. 162; Nou- 
gues v. Newlands, 50 P. 386, 118 Cal. 
102. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 39-40] 


’ 


Part performance.’ 


98. Part performance of contracts 
within statute of frauds generally see 
Frauds, Statute of §§ 427-445. 

99. U.S.—Townsend  v. 
verker, LOV S.Ct) 258,160 WS pil) 140 

154 Wi0OOG-N. Perkins, 57 i 
Jenkins v. Eldredge, 13 F.Cas. 
No. 7,266, 3 Story 181. 
Se vy. Sterling, 16 Conn. 
o . 

lowa.—Andrew v. State Bank of 
Blairsburg, 229 N.W. 819, 209 lowa 
1149; Neilly v. Hennessey, 220 N.W. 
47, 208 Iowa 1338. 

Mass.—Potter v. Kimball, 
308, 186 Mass. 120. 


N.Y.—Bork v. Martin, 30 N.E. 584, 
132 N.Y. 280, 28 Am.S.R. 570; Waters 
ve Hall, 218 N.Y.S. 31, 218 App-Div. 
149; Greenly v. Shelmidine, 82 N.Y.S. 
176, 83 App.Div. 559; Jeremiah v. 
Pitcher, 49 N.Y.S. 788, 26 App.Div. 
A02) [afi 57-N.E: 1113, 163° N.Y.574]; 
Mullin vy. Nolan, 131 N.Y.S. 913. 


Okl.—Pureell y. Corder, 124 P. 457, 


Vanden- 


LINE. 


33 Okl. 68. 

Or.—Gray v. Beard, 133 P. 791, 66 
Or, 59; 

Wash.—Borrow v. Borrow, 76 P. 
305, 34 Wash. 684. 

W.Va.—Moore v. Mustoe, 35 S.E. 


871, 47 W.Va. 549, 81 Am.S.R. 812. 
on ens: Kelly Var welsh, Suse es Ir. 
ato 

Man.—Spencer vy. Spencer, 23 Man. 
461. 


And see cases infra this note. 


[a] Acts held sufficient to consti- 
tute part performance.— Where plain- 
tiff and defendant orally agreed to 
purchase a parcel of land, each to 
have one-half interest therein, title 
to be taken in name of defendant, who 
on request was to convey one-half in- 
terest to plaintiff or some person 
designated by him, and the parties to- 
gether paid the price, took possession, 
and made improvements’ thereon, 
there was sufficient substantial par- 
tial performance to entitle plaintiff to 
enforce his equities and take the case 
out of the exception of Real Property 
L. § 94, in view of § 270. Thomas v. 
Robbert, 204 N.Y.S. 217, 123 Misc. 
76. 

{b] Acts held insufficient to con- 
stitute part performance.—(1) Where 
a grantee under an absolute deed took 
possession as the owner of land, per- 
mitting grantor to remain as tenant, 
a parol agreement to sell land and 
give grantor money realized above 
mortgage indebtedness, void under 
Code (1923) § 6917, was not taken out 
of the statute of frauds by “part per- 
formance” on receipt of purchase 
money from sales of land, within 
meaning of § 80234 subd 5, where none 
of the purchase money was paid to 
grantor and proof of trust rested en- 
tirely on parol evidence. Willard v. 
Sturkie, 105 So. 800, 213 Ala. 609. (2) 
Where a deed, absolute on its face, 
has been executed under an oral 
agreement that the grantee will con- 
vey land to the grantor’s children, 
subject to a life interest in the gran- 
tor, and thereafter the grantee signs 
a deed to the children and places it 
in his safety deposit box, with a writ- 


An express parol trust may 
be taken out of the statute of frauds by part per- 
formance,®® but the acts relied on for such parpose 
must have been done solely with a view to the per- 
formance of the verbal agreement! and the agree- 
ment must have been so far executed that refusal 
of full execution would be inequitable.” 


[§ 40] f. Requisites and Sufficiency of Writing’— 


TRUSTS 


informal, which 


ing directing its delivery by his ad- 
ministrator in case of his death, but 
only on condition that he is to have 
a lien on, or interest in, the property, 
neither the fact that the original 
owner of the land remained in pos- 
session nor the signing of the unde- 
livered deed can, on the theory of part 
performance, take the case out of the 
operation of the statute forbidding 
the creation of express trusts con- 
cerning lands except by writing. Bol- 
in v. Krengel, 227 P. 266, 116 Kan. 
459. (3) Where plaintiff and de- 
fendants orally agreed to buy land, 
defendants to take title and transfer 
half to plaintiff, and they took title, 
but refused to transfer plaintiff's 
share, the fact that plaintiff owned 
shares in the hopelessly bankrupt 
company from which the land was 
purchased did not give him such in- 
terest as to remove transaction from 
statute of frauds, on theory of part 
performance. Farrell v. Mentzer, 174 
Pe 482501 025 Wash eoagsanGs). «aOther 
cases in which the facts were held in- 
sufficient to constitute part perform- 
ance. Feeney v. Howard, 21 P. 984, 
79 Cal. 525, 12 Am.S.R. 162-4 L.R.A. 
826; Gates Hotel Co. v. C. R. H. Da- 
vis Real Estate Co., 52 S.W.(2d) 1011; 
Rathbun y. Rathbun, 6 Barb. (N.Y.) 
98; Hogg v. Wilkins, 1 Grant (Pa.) 
67; Spaulding v. Collins, 99 P. 306, 
51 Wash. 488. 

1. Wentworth v. Wentworth, 2 
Minn. 277, 72 Am-.D. 973. Massie *v. 
Parrish, 125 S.E. 691, 140 Va. 717. 


2. Straw v. Mower, 130 A. 687, 99 
Vt. 56, 63; Massie v. Parrish, 125 S. 
E. 691, 140 Va. 717. 


“The doctrine of part performance, 
strictly speaking, is ordinarily in- 
yoked by one who attempts to show 
that the holder of the legal title is in 
fact merely a trustee, on the ground 
that one of the parties to the trust 
agreement has so far performed the 
same that it would be inequitable for 
the trustee to refuse to completely 
perform.” Straw v. Mower, supra. 


3. Generally see Frauds, Statute 
of §§ 304-386. 

4. Generally see Frauds, Statute of 
§§ 305-311. 


5. Ala.—Hodge v. Joy, 92 So. 171, 
207 Ala. 198, 205 [cit Cyc]; Wiggs 
v. Winn, 29 So. 96, 127 Ala. 621. 


Alaska.-Hubbard v. Hubbard, 5 


Alaska 478. 

Cal.—Baker v. Baker, 
Luco v. De Toro, 27 P. 1082, 
405. 

Ill.— Marie M. E. Church of Chicago 
v. Trinity M. E. Church of Chicago, 
97 INE: 262, Zoo DM. 20) Woxnv.. Box, 
95 N.E. 498, 250 Ill. 384, 

Ind.—Ransdel v. Moore, 53 N.E. 767, 
153 Ind. 398, 58 L.R.A. 753. 


Kan.—Tenney v. Simpson, 15 P. 512, 
37 Kan. 579. 

Me.—Hinckley v. Hinckley, 9 A. 897, 
79 Me. 320; McClellan v. McClellan, 
65 Me. 500; Bates v. Hurd, 65 Me. 180. 


Md.—Golding v. Gaither, 77 A. 333, 


31 PB. 355; 
91 Cal. 


113 Md. 187; Maccubbin v. Crom- 
well, 7 Gill.&J. 157. 
Mass.—Barrell v. Joy, 16 Mass. 


221. 


(1) Nature and Form‘—(a) In General. 
striet in interpreting the statute of frauds to re- 
quire some writing, the courts are liberal in their con- 
struction as to the kind of writing required, and hold 
that the statute is satisfied by any writing, however 


[65)\C.J.] 259 


Although 


sufficiently manifests or acknowl- 


edges the existence of the trust,> and discloses its 
nature, subject, purpose, and terms,® with the cer- 


Mich.—Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282; Woolfitt 
v. Histed, 175 N.W. 286, 208 Mich. 308; 
Nolan v. Garrison, 115 N.W. 58, 151 


Mich. 138; Eipper v. Benner, 71 N. 
W. 511,118 Michii75: 

Mo.—Smith v. Hainline, 253 S.W. 
1049. 


N.J.—Combs v. Brown, 29 N.J.Law 
36; Willig v. Friedberg, 153 A. 535, 
LOS ONS. Dae LT. 

N.Y.—McKenna v. Meehan, 161 N.E. 
472, 248 N.Y. 206; Cook v. Barr, 44 N. 
Y..1563 Wright v. Douglass, 7 Ni¥- 
564, 1 Seld. 57; McArthur v. Gordan, 
4 Ncy.S. 584, 51 Wun 5215, “Morean 
Vv. Durnery 71) INSY S296), (35) Mase? 3.99 
[aff 81 N.Y.S. 1136, 81 App.Div. 645]. 


Pa.—Ash vy. Ash, 4 Pa.Dist. 725. 

Vt.—Shaw v. Mower, 130 A. 687, 
99 Vt. 56. 

Wis.—Pratt v. Ayer, 3 Pinn. 236, 3 
Chandl. 265. 


Eng.—Smith v. Matthews, 3 DeG.F. 
ay 139, 64 Eng.Ch. 110, 45 Reprint 
31. 

[a] Writing need not be in form 


of agreement; any writing sub- 
scribed by the party will be suffi- 
cient, if it contains the requisite evi- 


dence. Hubbard v. Hubbard, 5 Alaska 
478. 
[b] Effect of subsequent oral 


agreement.—Where, on performance 
by complainants of service under a 
written contract with defendants, 
complainants became entitled to con- 
veyance of an interest in mining 
claims, legal title to which was in de- 
fendants, from that time defendants 
held complainants’ interest in trust, 
and such trust relation cannot be at- 
tributed to a subsequent oral agree- 
ment to defer the conveyance, so as 


to bring it within the statute of 
frauds. Donohoe v. Tjosevig, 6 
Alaska 139. 


6. Ala.—Hodge v. Joy, 92 So. 171, 
207 Ala. 198, 205, [cit Cye]; wasss Vv. 
Winn, 29 So. 96, 127 Ala. 621 


Ark.—Pharr v. Fink, 257 
Toe AmK eS 05: 


a es v. Barry, 112 So. 846, 93 
Fla. 849; Byrne Realty Co. v. South 
Florida Far ms Co., 89 So. 318, 81 Fla. 


Ill.—Marie M. E. Church of Chi- 
eago v. Trinity M. E. Church of Chi- 
eazo, 97 NJ 2262, 253° ly 218 


Ind.—Gaylord v. Lafayette, 17 N.E 
899, 115 Indy 423; 


Me.—Viele v. Curtis, 101 A. 966, 116 
Me. 328; Hinckley v. Hinckley, 9 A. 
897, 79 Me. 320. 

Mass.—Young v. Young, 
574, 251 Mass. 218. 


Mich.—Innis v. Michigan Trust Co., 
213 N.W. 85, 288 Mich. 282. 


N.J.—Willig v. Friedberg, 158 A. 
535, 108 N.J.Eq. 17; Austin v. Young, 
106 A. 395, 90 N.J.Ilq. 47; Newkirk v. 
Place, 21 A. 124, 47 N.J.Eq. 477. 


N.Y.—Hutchins v. Van Vechten, 35 
N.E. 446, 140 N.Y. 115; Cook v. Barr, 
44 N.Y. 156; Drovers Deposit Nat. 
Bank v. Newgass, 147 N.Y.S. 4, 161 
App.Div. 769; Fagan v. McDonnell, 
100 N.Y.S. 641, 115 App.Div. 89; Sloan 


S.W. 738, 


146 N.E. 
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tainty which is required in declarations of trust 
generally without regard to the statute of frauds; 
but the writing need not contain the words “trust” 
The writing must contain within it- 
self, and without the aid of parol evidence, all that 
is necessary to enable the court to declare a trust,° 
although it has been held that parol evidence is ad- 
missible to make clear the terms of a trust the exist- 
ence of which is established by a writing.?° 
that the writing declaring and mani- 
festing the existence of the trust be executed con- 
temporaneously with the transfer of the legal title 
and the ereation of the trust,*? but it is sufficient if 
executed subsequent thereto;'? and the fact that a 
considerable period of time has intervened between 


or “in trust.’ 


not necessary 


TRUSTS 


Gris 


the agreement creating the trust and the making of 


v, Macartney, 108 N.Y.S. 840, 58 Misc. 
75. 


Vt.—Shaw v. Mower, 130 A. 687, 99 
WVitn 6: 

Wash.—Pacheco v. Mello, 247 P. 
927, 189 Wash. 566; In re Weir’s Es- 
tate, 236 P. 285, 134 Wash. 560. 

Alta.—MecPherson v. L’Hirondelle 
and Soldier Settlement Bd., [1926] 4 
Dom.L.R. 958, [1926] 3 West.Wkly. 
481. 

And see cases supra note 5. 

[a] Writing need not be framed 
for express purpose of declaring trust, 
but it must show that there is a trust, 
and what it is. Marie M. E. Church 
of Chicago v. Trinity M. E. Church 
of Chicago, 97°.N.H. 1262, 253 EM. 21; 
Kellogg v. Peddicord, 54 N.E. 623, 181 
PT 22s 


{[b] “If the writing makes clear 
the existence of a trust, if it states a 
definite subject and object, it is not 
necessary that every element required 
to constitute it must be so clearly ex- 
pressed that nothing is left to infer- 
ence or implication.” Osborn | v. 
Rearick, 156 N.H. 802, 325 Ill. 529, 533. 


[ce] Any instrument which suffi- 
ciently defines object and terms of 
trust, signed either by the person who 
created it or the person who declares 
it, is a sufficient declaration of trust 
within the statute of frauds. Shaw v. 
Mower, 130 A. 687, 99 Vt. 56. 

[d] Writing held insufficient.—(1) 
An instrument consisting of a blank 
check partly crossed pe reading ‘‘Pay 
to the order of C. an undi- 
vided one-half eas in lots (de- 
scription),’ was an insufficient decla- 
ration of trust under statute of 
frauds. Osborn vy. Rearick, 156 N.E. 
802, 325 Till. 529.) (2) A letter from 
grantee to sister after grantor’s death, 
indicating purpose to share property, 
was not a sufficient declaration of 
trust to satisfy statute of frauds. 
Hewelt v. Hewelt, 222 N.W. 119, 245 
Mich. 108. 

Parol evidence of purpose or terms 
of trust see infra § 84 

7, In re Weir’s Hstate, 236 P. 285, 
134 Wash. 560. 

Sufficiency of declaration of trust 
generally see infra §§ 46-58. 

8. Innis v. Michigan Trust Co., 213 
N.W. 85, 238 Mich. 282. 

9. Jourdan vy. Andrews, 102 A. 33, 
258 Pa. 347. 

10. See infra § 84. 


11. Ala.—Hodge v. Joy, 92 So. 171, 
207eAMlas 198, 205 eit Cycel]s, Wages v. 
Winn, 29 So. 96,127 Ala. 621. 


GUO pouvepey LiVhbpie by, bokeh 
Campbell, 95 Ill. 267, 35 Am.R. 


Co. 
166. 


Me.—Hinckley vy. Hinckley, 9 A. 897, 
79 Me. 320. 

Mo.—Smith > v. Hainline, 
1049. 

Nev.—Sime v. Howard, 4 Nev. 473. 

N.J.—Willig v. Friedberg, 153 A. 
b3bn 6108: Nid. Ha. 17) Clark “vee Kin= 
naugh, 133 A. 381, 99 N.J.Eq. 878. 

N.Y.—Malin v. Malin, 1 Wend. 625; 
Jackson v. Moore, 6 Cow. 706 [rev on 
other grounds 4 Wend. 58]. 

Time of making memoranda of con- 
tracts within statute of frauds gen- 
ee see Frauds, Statute of §§ 312, 
esl} 

12. U.S.—Mills v. Scott, 43 F. 452; 
ees v. Geraghty, 15 F. 35, 11 Biss. 
465. 


253 S.W. 


Ala.—Hodge v. Joy, 92 So. 171, 207 
Alar 498." 205. leit Cye]}) Wises ove 
Winn, 29 So. 96, 127 Ala. 621. 

Cal.—Baker v. Baker, 31 P. 355. 


Ill.—Kingsbury v. Burnside, 58 Ill. 
310d Am: Re 67. 

Me.—Viele v. Curtis, 101 A. 966, 116 
Me. 328; Hinckley v. Hinckley, 9 A. 
897, 79 Me. 320; McClellan v. McClel- 
lan, 65 Me. 500; Bragg v. Paulk, 42 
Me. 502. 

Md.—Golding v. Gaither, 77 A. 333, 
113 Md. 187. 

Mass.—Parrell v. Joy, 16 Mass. 221. 

N.J..—Willig v. Friedberg, 153 <A. 
535, 108 N.J.Eq. 17; Newkirk v. Place 
21 A. 124, 47 N.J.Eq. 477; McVay v. 
McVay, 10 A. 178, 43 N.J.Eq. 47; Smith 
v. Howell, 11 N.J.Eq. 349. 


N.Y.—McKenna v. Meehan, 161 N.E. 
472, 248 N.Y. 206; McArthur v. Gor- 
done27 Neb 1033) 1216) NOVA 5 oan es 
R.A. 667; Augusta v. Graves, 9 Barb. 
595 Latte? ON... 305i. 


S.C.—Price v. Brown, 4 S.C. 144; 
Reid v. Reid; 33 S.C.Ha. 213. 

W.Va.—McCandless v. Warner, 26 
W.Va. 754. 


Ont.—Harper v. Paterson, 14 U.C. 
Crea b3s: 

[a] “The trust must have existed 
at the time of the grant to the trustee, 
although it may have been effectually 
declared afterwards.’ McKenna vy. 
Meehan, 161 N.H. 472, 248 N.Y. 206, 
papi [quot Bates v. Lidgerwood Mfg. 


Co., 29 N.E. 102, 130 N.Y. 200, 205, 41 
INDY cote 493 Ie 


13. Falk v. Fulton, 262 P. 1025, 124 
Kan, 745; Willig v. Friedberg, 153 A. 
535, 108 N.J.Eq. 17; Newkirk v. Place, 
21 A. 124, 47 N.J.Eq. 477; Reid v. Reid, 
33 S.C.Eq. 213. And see cases supra 
notes 11, 12. 


14. Quinton y. Kendall, 253 P. 600, 
122 Kan. 814. 


15. Richards) va Wilsons Lonnie 


[§§ 40-41 


the writing required by the statute of frauds is im- 
material,!® although it has been held that a parol 
agreement to hold land in trust was not validated 
by a writing made over twenty years afterward, set- 
ting down ‘what the parties could remember of the 
original agreement.** 
dence of an express trust must come from the grantor 
or from the trustee, not from the cestui que trust.*® 
The trust may be created and declared by the same 
person, or it may be created by one person and de- 
clared by another.'® 

[§ 41] (b) Particular Writings.*? 
has been held to be satisfied by a large variety of 
writings,'® such as assignments,t® bonds,?° notes 
and mortgages,”! receipts,?” memoranda,?* and writ- 


Ordinarily the written eyi- 


The statute 


780, 185 Ind. 335. 


16. Straw v. Mower, 130 A. 687, 99 
Vite eo Or 


17. Generally see Frauds, 
of § 307. 


18. See infra text and note 19 et 
seq. 


19. Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282, 287 [quot 
Cyc]; Collins v. Steuart, 44 A. 467, 58 
aes 392 [aff 46 A. 1098, 60 N.J.Eq. 


20. Bragg v. Paulk, 42 Me. 502; 
Innis v. Michigan Trust Co., 213 N.W. 
$5, 238> Mich. 282. 287 [quot eae 
Barber v. Thompson, 49 Vt. 21 


21. Johnson v. Candage, 31 fi 28; 
Innis v. Michigan Trust Cogn 2iisaeNe 
W. 85, 238 Mich. 282, 287 [quot Cyc]. 


22. Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282, 287 [quot 
Cyc]; Roberts’ Appeal, 92 Pa. 407. 


[a] In Iowa the statute provides 
that all declarations or creations of 
trust, with relation to real estate, 
must be executed in the same manner 
as deeds of conveyance. Hence, a 
mere receipt is not executed in the 
manner required by statute and does 
not create an express trust. Corneli- 
Eps v. Roberts, 77 N.W. 1028, 107 Iowa 


23. Colo.—Waterbury v. Fisher, 38 
P. 846, 5 Colo.App. 362 [aff 47 P. 277, 
23 Colo. 256]. 

Ill.—Fox vy. 
Till. 384. 


Mass.—Stratton v. Edwards, 54 N. 
BE. 886, 174 Mass. 374 

Mich.—Innis v. Miieuionn Trust Co., 
213 N.W. 85, 288 Mich. 282, 287 [quot 
Cyei. 

N.Y.—Hutchins v. Van Vechten, 35 
N.E. 446, 140 N.Y. 115; Morgan v. 
Turner, TL. INGYSS: (996,035 Mase 06's 
Fisher v. Fields, 10 Johns. 495. 


Statute 


Fox, 95 N.E. 498, 250 


[a] Memorandum in deed below 
the signature, stating that the gran- 
tee shall hold the land for the use of 
his daughter, after the decease of her 
parents, is sufficient to create a trust 
in the land in favor of such daughter. 
Ivory v. Burns, 56 Pa. 300. 


{b] Writing on back of soldier’s 
discharge.—A. deed written by a dis- 
charged soldier, prior to obtaining his 
patent for land to which he was en- 
titled by virtue of his services as sol- 
dier, upon the back of his discharge 
as follows: “This is to certify, that 
the bearer . . is entitled to all the 
lands that I - am entitled to, ei- 
ther from the state or continent, for 
my services as a soldier,” is a decla- 
ration of trust in fee, and the soldier, 
having obtained his patent in his own 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eh] 


ten agreements.** On the other hand, tax lists or 
books are not sufficient to establish a trust;?5 nor 
is an irrevocable power of attorney, when not ac- 
companied by any transfer of the legal title.?° 


Letters and correspondence. Letters and corre- 
spondence may constitute sufficient memoranda to 
satisfy the statute of frauds;?" but a letter is in- 
sufficient when it is written, not by the owner of 
the land, but by the owner’s husband,?° or when it 
does not show an intention to create a trust and the 
terms thereof.*® So a letter which shows merely 
an unperformed promise to create a trust, unattended 
by any consideration, is insufficient ;°° and in some 
eases letters directing a disposition of the writer’s 
property after his death have been held invalid as 
a testamentary disposition of property other than 
by will.3? 

Accounts. An account may constitute a sufficient 
writing to prove an express trust within the require- 
ments of the statute of frauds;*? but a statement 
of account showing merely the amount a grantee 
had received as rent and how he had paid it out is 
insufficient,?* and a mere memorandum in a firm 


name, is trustee for the grantee in the 
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139 N.H. 255,235 -NeY.. 245; 
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ledger on the margin of an account, not describing 
the land or otherwise importing a trust, is insuffi- 
cient.°4 


Wills.** A trust may be sufficiently manifested 
in a will;*® but not by an invalid will,** although it 
has been held that a will declaring by way of re- 
cital that land devised to testatrix’s husband was 
held by her in trust for him was a sufficient declara- 
tion of trust, even though invalid as a will? A 
deed of trust incorporating portions of an invalid 
will, and declaring that the trustees shall hold upon 
the same trusts as declared in the will, has been held 
valid,?® but a statute requiring an express trust 
in land to be ereated by a writing is not comphed 
with by a mere statement in a will that it was made 
in accordance with a mutual agreement between tes- 
tatrix and her husband, and a recital that the hus- 
band by his will gave his estate to his wife.*® 


Pleadings and. depositions.*! It has been held that 
a trust is sufficiently declared and manifested by 
an admission or acknowledgment by the trustee that 
he holds in trust, contained in a pleading,*? either 
in a bill or complaint, 43 or in an answer‘‘ or deposi- 


Hutchins 35. Testamentary trusts generally 


Berd Shae v. Fields, 10 Johns. (N.| v. Van Vechten, 35 N.E. 446, 140 N.Y. | see Wills [40 Cyc 1727 et seq.]. 

BYR) 04 115; Drovers Deposit Nat. Bank . 36. Hiss v. Hiss, 81 N.E. 1056, 228 
By tate in possession of settlor | Newsass, 147 N.Y.S. 4, 161 App.Div.| 111, 414; Falk v. Fulton, 262 P. 1025, 

at his death see infra § 44. ei Monee res Tee ~ Ban vine 124 Kan. 745; Innis v. Michigan Trust 
24. U.S.—Moore v. British Colum-| yy Psa. a SN 1 Wend Co., 213 N.W. 85, 238 Mich. 282, 287 

bia Bank, 125 F. 849, 60 C.C.A. 431] @95"" 4 ; : +) Tanot Cyc]: 

{mod 106 F. 574, and cert den 24 S.Ct. lone " 37. Long’s Appeal, 86 Pa. 196; Ad- 

851, 192 U.S. 606, 48 L.Ed. 585]. ea og e Woleott: ve, Wolcott, "1%, Ohio) dlington’ vi) Canny.a¢ Atel 26. 
Mich.—Innis v. Michigan Trust Co.,|“*PP: *° ; , print 885. 

213 N.W. 85, 238 Mich. 282, 287 [quot] _ Pa.--Christian Moerlein Brewing | 3g, 


Co. v. Rusch, 


Cyel: 
N.J.—Jones v. Davis, 21 A. 1035, 48 
N.J.Eq. 493. W.Va. 754. 


Pa.—Cressman’s Appeal, 42 Pa. 147, 


116 A. 145, 272 Pa. 181. 
W.Va.—McCandless vy. Warner, 26 39. 


Eng.—Morton v. Tewart, 2 Y.&Coll. 


Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282. 


Dupre v. Thompson, 8 Barb. 
CNY) 5st) Bath 4 Barb seZ ois 


40. 


82 Am.D. 498. 

Wis.—Pratt v. Ayer, 3 Pinn. 236, 3 
Chandl. 265. 

25. Bibb) ve Hunter) 79) “Ala. 351; 
Moulton v. Adams, 32 A. 760, 67 N.H. 
102. 

26. Freeman v. Rahm, 58 Cal. 111. 

27. Ala.—Wiggs v. Winn, 29 So. 
96; 127 Ala. 6212 

Ariz.—Cashion vy. Bank of Arizona, 
245 P. 360, 30 Ariz. 172. 


Cal.—Lynch v. Rooney, 44 P. 565, 
112 Cal. 279: Spalding v. Spalding, 
243 P. 445, 75 Cal.App. 569. 


Tll.—Fox v. Fox, 95 N.H. 498, 250 
Tll. 384; Whetsler v. Sprague, 79 N. 
EB. 667, 224 Ill. 461; Mosher v. Funk, 
62 N.E. 782, 194 Ill. 351; Moore v. 
Pickett, 62, Dll. 158; » Kingsbury._v. 
Burnside, 58 Ill. 310, 11 Am.R. 67; 
Lake v. Freer, 11 Ill.App. 576 [aff 4 N. 
HB. 512, 115 Ill. 662]. 

Me.—Brackenbury v. Hodgkin, 102 
A. 106, 116 Me. 399; Viele v. Curtis, 
101 A. 966, 116 Me. 328. 


Mass.—Montague v. Hayes, 10 Gray 
9. 


Mich.—Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282, 287 [quot 
Cyc]; Nolan v. Garrison, 115 N.W. 
58, 151 Mich. 138. 

Mo.—Neal v. Bryant, 235 S.W. 1075, 
291 Mo. 81; Hall v. Farmers’, etc., 
Bank, 46 S.W. 1000, 145 Mo. 418 [aff 
ot Sct. 14, 218 U.S. 281, 54 L.Ed. 
1042]. 

N.H.—Packard v. Putnam, 57 N.H. 
43. 

N.J.—Willig v. Friedberg, 
535, 108 N.J.Eq. 17. 

N. Y.—McKenna v. Meehan, 161 N.E. 
472, 248 N.Y. 206; Sinclair v. Purdy, 


153 A. 


67, 21 Eng.Ch. 67, 63 Reprint 29. 


[a] Writing held sufficient. — 
Where a father has been made benefi- 
ciary in War risk insurance by a sol- 
dier, a valid trust therein may be en- 
grafted by a letter of instructions 
forwarded to father and consented to 
by him at a time substantially con- 
temporaneous with designation of 
father as. beneficiary. Wolcott v. 
Wolcott, 17 Ohio App. 48. 


28. Jacoby v. Funkhouser, 
291, 147 Ala. 254. 


29. Cal.—Loomis v. Loomis, re 12 
679, 148 Cal. 149, 1 L.R.A.N.S. 312. 


Kan.—Winkler v. Korzuszkiewicz, 
241 PB. 124, 112 Kan. 283: 


Me.—Viele v. Curtis, 101 A. 966, 116 


40 So. 


Me. 328; Lane vy. Lane, 16 A. 3238, 80 
Me. 570. 

Mass.—Blodgett v. Hildreth, 103 
Mass. 484 

Wash.—Pacheco v. Mello, 247 P. 


927, 189 Wash. 566. 


30. Wolff’s Appeal, 16 A. 470, 123 
Pa. 438. 


31. Bryan v. Bigelow, 60 A. 266, 
77 Conn. 604, 107 Am.S.R. 64; Conrad 
v. Douglas, 61 N.W. 673, 59 Minn. 498. 


32. Innis v. Michigan Trust Co., 
213 N.W. 85, 238 Mich. 282, 287 [quot 
Cyc]; Aller v. Crouter, 54 A. 426, 
64 N.J.Eq. 381; Denton v. McKenzie, 
1 S.C.EKq. 289, 1 Am.D. 664; Atty.-Gen. 
v. Boultbee, 2 Ves.Jr. 379, 30 Reprint 
683. 

[a] Entry in ancient book suffi- 
cient.—Atty.-Gen. v. Boultbee, 2 Ves. 
Jr. 379, 30 Reprint 683. 


33. Hasshagen v. Hasshagen, 22 
P.°294, 80 Cale 514. : 


384. Homer v. Homer, 107 Mass. 82. 


Young v. Young, 146 N.E. 574, 
251 Mass. 218, 221. 


“In Emery v. Burbank, 39 N.E. 1026, 
163 Mass. 326, 47 Am.S.R. 456, 28 L. 
R.A. 57, this language was used: 
‘The words of the statute, . . . if 
taken literally, . . are not sat- 
isfied by a written memorandum of 
the contract; the contract itself must 
be made in writing.’ Even under a 
statute where a note or memorandum 
of the contract may be an adequate 
compliance with the _ statute, the 
memorandum must, by its own terms, 
or by reference to some other writ- 
ing, express with reasonable certainty 
all of the essential elements and con- 
ditions of the agreement. White v. 
Bigelow, 28 N.H. 904, 154 Mass. 593, 
DQ. NOU vas Young, supra. 


41. Generally see Frauds, Statute 
ODES. 


42. Cook v. Barr, 44 N.Y. 156. 


Admission or execution of trust by 
trustee generally see supra § 39. 


43. Bridgman v. McIntyre, 113 N. 
W. 776, 150 Mich. 78; Straw v. Mow- 
er, 180 A. 687, 99 Vt. 56. 


44. Cal.—Garnsey v. Gothard, 27 
Pi ol6. 90NCale 608: 


Ill.—Myers v. Myers, 47 N.B. 309, 
ai gin 52; McLaurie v. Partlow, 53 


Md.—Maccubbin v. Cromwell, 7 Gill 
Sed lie 


Mich.—Patton v. Chamberlain, 5 N. 
W. 1037, 44 Mich. 5. 


N.J.—McVay v. McVay, 10 A. 178, 
43 N.J.Eq. 47. 


Pa.—Preston v. Preston, 52 A. 192, 
202 Pa. 515. 


Vt.—Barron v. Barron, 24 Vt. 375. 
Wis.—Schumacher v. Draeger, 119 
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tion.*° 


absolute deed.*? 


such a trust.*§ 


[§ 42] (c) Separate Writings.*® 
of trust need not be contained in the instrument 
which transfers the legal title, but may be set out 


On the other hand, it has been held that. 
an answer or deposition admitting the existence of 
a parol trust is insufficient where the trustee, at 
the same time, sets up the statute of frauds as a 
bar to the enforcement of the trust,*® or where the 
answer or deposition is made after the trustee has 
divested himself of all interest in the land by an 
So it has been held that the testi- 
mony of defendant, taken down in writing after the 
death of his brother, and in settlement of the es- 
tate, was not a written declaration of trust, even 
though defendant admitted therein that there was 


TRUSTS 


0 
' 


[§§ 41-43 


instruments, provided they are related to, and con- 
nected with, each other and, when construed together, 
evidence the existence of a trust,°! although the 
grantee in a deed is not affected by a declaration 
of trust as to-the land conveyed, made by the gran- 
tor in a separate paper which is not referred to in 


2 


the deed or known by the grantee,°* and a trust is 
not sufficiently created in writing where an affidavit 
merely refers to a declaration of trust, without adopt- 
ing its statements or affirming its truth.°* 

[§ 43] (2) Execution and Delivery—(a) Execu- 
tion in General.*# 


While a deed or declaration of 


trust need not be under seal,°> stamped,°® or ac- 


The declaration 


in a separate instrument,®° or in several papers or 


N.W. 305, 137 Wis. 618. 

[a] Thus (1) an express trust may 
be declared by an answer in chancery, 
signed by one entitled to declare it, 
the terms being gathered from. the 


whole answer. Fox-v. Fox, 95 N.BE. 
498, 250 Ill. 384. (2) A verified an- 


swer by a grantee in an absolute deed, 
in a suit by the heir of the grantor 
to set the deed aside, which alleges 
that the grantee agreed to hold the 
premises in trust for the use of a per- 
son named, for life, and at his death 
to convey the same to another, is a 
declaration of trust binding on the 
grantee. Schumacher v. Draeger, 119 
N.W. 305, 187 Wis. 618. 

Generally see Frauds, Statute of § 
307. 

45. Baker v. Baker, (Cal.) 31 P. 
355; Kellogg v. Peddicord, 54 N.E. 
623, 181 Ill. 22; Pinney v. Fellows, 15 
Vt. 525. 

Generally see Frauds, Statute of § 

Us 


46. Davis v. Stambaugh, 45 N.E. 


AMO MA Goad oe ob. : 
47. Stubbings v. Stubbings, 94 N. 
B. 54, 248 Ill. 406; Phillips v. South 


Parks Gom’rs, 10 N.E. 230, 119 111. 
626. 
48. Hasshagen v. Hasshagen, 22 P. 


294, 80 Cal. 514. 

49. Generally see Frauds, Statute 
of §§ 308-311. 

50. U.S.—O’Meara v. Commission- 
er of Internal Revenue, 34 F.(2d) 390. 


Ala.—Wiggs v. Winn, 29 So. 96, 127 
Ala. 621. 

Ill.—Marie M. E. Church of Chica- 
go v. Trinity M. B®. Church of Chica- 
go, 97 N.H. 262, 253 Ill. 21; McLaurie 
v. Partlow, 53 Ill. 340. 


Ind.—Ellison v. Ganiard, 79 N.E. 
450, 167 Ind. 471; Nesbitt v. Stevens, 
69 N.E. 256, 161 Ind. 519; Kintner v. 
Jones 238 Nem 8701, 1226 Ind 14385 
Daugherty v. Farrar, 124 N.H, 775, 73 
Ind.App. 56. 


Mich.—Williams v. Williams, 76 N. 
_W. 1039, 118 Mich. 477. 


Mo.—Ketcham v. Miller, 37 S.W. 
(2d) 685; Smith v. Hainline, 253 S.W. 
1049; Brumfield v. Boutall, 24 Hun 
(N.Y.) 451. 


fa] For example, the fact that an 
express trust was created by deeds 
which were absolute on their face 
may be shown by a writing separate 
from the deeds. Mugan v. Wheeler, 
145 S.W. 462, 241 Mo. 376. 


51. U.S.—Loring v. Palmer, 6 S.Ct. 
HOM LLS OS. s acl 30 Be mids e211. 
O’Meara v. Commissioner of Internal 
Revenue, 34 F.(2d) 390. 


Ala.—Hodge v. Joy, 92 So. 171, 207 
Ala. 198, 205 [cit Cyc]; Wiggs v. 
Winn, 29 So, 96; 127 Ala, 621. 


Ga.—McCreary v. 'Gewinner, 29 S. 
E. 960, 103 Ga. 528. 


Ind.—Richards vy. Wilson, 112 N.E. 
780, 185 Ind. 335, 370 [cit Cyc]; Nes- 
bitt v. Stevens, 69 N.E. 256, 161 Ind. 
519; Ransdel v. Moore, 53 N.E. 767, 
153 Ind. 3938, 53 L.R.A. 753. 

Kan.—Tenney v. Simpson, 15 P. 512, 
37 Kan. 579. 

Mo.—Smith y. Hainline, 
1049. : 

N.J.—Willig v. Friedberg, 153 A. 
535, 108 N.J.Eq. 17. 

N.Y.—Morgan v. Turner, 71 N.Y.S. 
996, 35 Mise. 402, 403; Cassagne v. 
Marvin, 1 N.Y.S. 592. 


Or.—Heitkemper v. Schmeer, 275 P. 
55, 281 P. 169, 130 Or.. 644. 


S.C.—Cunningham vy. Cunningham, 
62 S.E. 845, 81 S.C. 506. 


Wis.—Gates v. Paul, 94 N.W. 55, 
117 Wis. 170; Rogers v. Rogers, 10 
N.W. 2, 53 Wis. 36, 40 Am.R. 756. 


[a] Thus (1) A proposal to trans- 
fer oil leases to a corporation, the 
corporation’s acceptance, and assign- 
ments and certificate of stock togeth- 
er determine whether transfer con- 
stituted a declaration of trust. 
O’Meara v. Commissioner of Internal 
Revenue, 34 F.(2d) 390. (2) Ina suit 
to determine title to a leasehold, let- 
ters written by the grantee acknowl- 
edging the trust relationship, letters 
written and checks drawn by grantee 
in grantor’s name in payment of rent 
to lessor, tax receipts paid by gran- 
tor, written admissions of grantee 
by deposition during grantor’s life, 
are sufficient to satisfy the statute 
and to show that grantee held as trus- 
tee only. Smith v. Hainline, (Mo.) 
253 S.W. 1049. 


[b] Separate writings need not be 
physically attached to each other if 
their connection is clearly indicated 
by their contents. Heitkemper v. 
pie: oe! Zp eooD aaiok eeLooe ts OrOr: 

44, 


52. Rogers v. Rogers, 10 N.W. 2, 
53 Wis. 36, 40 Am.R. 756. 


ae Kimball v. De Grauw, 9 N.Y.St. 
339. 

54. Requirements as to contracts 
within statute of frauds generally 
see Frauds, Statute of §§ 355-382. 


253 S.W. 


55. Scituate v. Hanover, 16 Pick. 
(Mass.) 222; Corse v. Leggett, 25 
Barb. (N.Y.) 3889; White v. Fitz- 


gerald, 19 Wis. 480. 
Generally see Frauds, Statute of § 


knowledged,*? unless the statute so requires,°®® the 
different statutes of frauds generally require it to 
be signed;°® and, where the writing is not signed, 


382. 
56. Sime v. Howard, 4 Nev. 473. 


[a] Declaration of trust not “con- 
veyance.”—A mere declaration in 
writing that the person making it 
holds land conveyed to him in trust 
is not a conveyance within U. S. Laws 
of 1867, requiring instruments where- 
by any land shall be conveyed to be 


stamped, Sime v. Howard, 4 Nev. 
4738. 
57. Schumacher vy. Dolan, 134 N.W. 


624, 154 Iowa 207; 
gerald, 19 Wis. 480. 


Ate dap see Frauds, Statute of § 
ooae 


White v. Fitz- 


58. Board of Trustees of M. E. 
Church South v. Odom, 56 So. 314, 100 
Miss. 64. 

59. See statutory provisions; 
cases infra this note. 


[a] Words “signed by the party 
creating the same, or by his attor- 
ney,” in a statute providing how an 
express trust in land shall be creat- 
ed, denotes the owner of the land. 
Koehler v. Koehler, 121 N.E. 450, 75 
Ind.App. 510. 


[b] Effectual trust against all 
persons is established by reducing an 
agreement to writing and signing py 
the parties. Bailey v. Wood, 97 N.E. 
902, 211 Mass. 37, Ann.Cas.1913A 950. 

[c] When trust is not created by 
instrument of conveyance it may be 
sufficiently declared by the trustee to 
whom the land is conveyed, or who 
becomes the legal holder by a writ- 
ing executed simultaneously with, or 
subsequent to, the conveyance, signed 
by the trustee. Holmes vy. Holmes, 
118 P. 733, 65 Wash. 572, 38 L.R.A.N.S. 
645, Ann.Cas.1913B 1021. 


[d] Statute of frauds is complied 
with where a trust is created by a 
writing signed and acknowledged by 
the trustee and similarly approved in 
writing by the donor. Macy v. Hays, 
136 S.E. 517, 163 Ga. 478. 


[e] In New Jersey (1) for writ- 
ings adequately to establish a volun- 
tary trust and its terms, they must 
be Signed by the party who is or shall 
be by law enabled to declare such 
trust, as provided by 2 Comp. St. 
(1910) p 2611 § 3. Austin v. Young, 
106 A. 395, 90 N.J.Hq. 47. (2) But 
such provision does not prevent a 
trustee, as such, from receiving a 
conveyance of lands without a par- 
ticular description of the trust in the 
conveyance and without signing by 
the grantee-trustee. Zubler v. Por- 
ae 120 A. 194, 98 N.J.Law 444, 27 A. 

a . 


Generally see Frauds, Statute of §§ 
355-381. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 43-44] 


or is signed by the wrong party, it is insufficient.®° 
The signature of the trustee is sufficient without 
that of the cestui que trust,®°2 and, on the other 
hand, a written agreement signed by all the par- 
ties thereto except the trustee has been held bind- 
ing where his signature formed no element of the 
consideration for the signatures of the other par- 
ties, and the writing expressly provided that it should 
be binding, regardless of the trustee.®? 
statute requires a signature, and not a subscription, 
the name of the signer need not appear at the end 
of the writing, but may be placed in the body,®? 
and may consist of initials instead of being written 


out at length.®* 


Signatures to separate writings.®® 
terms of a trust are collected from several writings 
it is not necessary that all of them be signed if 
they are so connected with the one that is signed 
that they may be identified as parts of the trans- 


60. Iowa.—Bibler v. Bibler, 216 N. 
W. 99, 205 Iowa 639. 


Mass.—Emerson v. Galloupe, 
E. 1118, 158 Mass. 146. 


Or.—Stewart v. King, 166 P. 55, 85 
Ors: 

Pa.—Martin v. Baird, 34 A. 809, 175 
Pa. 540. 

R.I.—Taft v. Dimond, 18 A. 183, 16 
Rit. rg 


S.c.—Smith v. Williams, 139 S.E. 

625, ia S.C. 265, 54 ALR. 964. 

Eng.—Dye v. Dye, 13 OB. 147. 

[a] TIlustrations.—(1) Where a 
father conveyed property to his son, 
an agreement that the son should hold 
the property in trust, not signed by 
the son, was not sufficient to impeach 
his legal title. Bibler vy. Bibler, 216 
N.W. 99, 205 Iowa 639. (2) In view 
of Lord L. § 804, in an action by sub- 
scriber to corporate stock against a 
promoter to recover amount paid, de- 
fendant could not rely upon a trust 
agreement regarding real property, 
executed by stockholders which plain- 
tiff did not sign. Stewart v. King, 
166, P2255, 85 Or.714. 

61. McClellan v. McClellan, 65 Me. 
500; Goodell v. Sanford, 77 P. 522, 
31 Mont. 163. 


32 N. 


62; Smith v: Davis, 27° P. 26, 90 
Ca laecDs ee PAIN. Saks Das 
63. McVay v. McVay, 10 A. 178, 43 


N.J.Eq. 47. 


64. McVay v. McVay, 10 A. 178, 43 
N.J.Eq. 47; Smith v. Howell, 11 N.J. 
Eq. 349. 


65. Sufficiency of separate writ- 
ings to comply with statute of frauds 
see supra § 42. 


66. Wiggs v. Winn, 29 So. 96, ven 
Ala. 621; Ransdel v. Moore, 53 N.E 
767, 153 Ind. 393, 53 L.R.A. 753; Mc- 
Clellan vy. McClellan, 65 Me. 50.05 
Willig v. Friedberg, 153 A. 535, 108 
N.J.Eq. 17. 

67. Cross references: 


Delivery of: 


Contracts within statute of frauds 
generally see Frauds, Statute of 
§§ 3838-386. 


Trust property and transfer of title 
see infra §§ 74, 75. 
Evidence of delivery: 
Presumptions and burden of proof 
see infra § 80. 
pice ot and sufficiency see infra § 


Adams, 21 
Linton v. 


68. U.S.—Adams_ v. 
Wall. 185, 22 L.Ed. 504; 
Brown, 20 F. 455. 
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action.®& 


Where the 
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[§ 44] (b) Delivery.*? As regards delivery of the 

writing required by a statute of frauds, the ques- 
tion of the necessity of a delivery has been rendered 
unimportant in many eases by holdings that the 
delivery was sufficient.®8 
the remaining authorities are that while memoranda 
showing the existence of a trust and found among 
the effects of the settlor or trustee after his death 
are a sufficient declaration in writing within the 
meaning of the statute,°® that where the declara- 
tion of trust is contained in the deed transferring 
the legal title, there must be a delivery in order to 


The rules deduckile from 


render the deed operative,?° as in the ease of deeds 


Where the 


Cal.—Huse v. Den, an ve 190, 191s 
85 Cal. 390, 20 Am.S.R. 


Conn.—Woodward v. 
Conn. 457. 

Ga.—New South Bldg., etc., Ass’n 
v. Gann, 29 S.E. 15, 101 Ga. 678. 

Ill.—Chilvers v. Race, 63 N.E. 701, 
196 Ill. 71; Lawrence v. Lawrence, 
54 N.E. 918, 181 Ill. 248. 


Mich.—Thatcher v. Ann Arbor St. 
Andrew’s Church, 37 Mich. 264. 

N.Y.—Robb v. Washington, etc., 
College, 78 N.E. 359, 185 N.Y. 485; 
Westlake v. Wheat, 43 Hun 77; 
Schreyer v. Schreyer, 89 N.Y.S. 508, 
43 Misc. 520 [aff 75 N.E. 1134, 182 N 
¥2 (655s (afis90 INsY.S.) 1065; 101.cApp: 
Div. 456)]. 

Pa.—Kyte v. Kyte, 8 Kulp 1. 

S.C.—Withers v. Jenkins, 6 S.C. 122. 


[a] fllustration of sufficient de- 
livery.— Where a deed in trust was 
placed in the possession of a third 
person by the grantor, without re- 
serving any power to recall it, and 
received by such third person at the 
request of the trustees, there is a de- 
livery, although such deed was not 
to be recorded until after the death 
of the grantor. Kelly v. Parker, 54 
N.E. 615, 181 Ill. 49. 


[b] Presumption of delivery.— 
The acceptance of a trust by the per- 
son named as trustee, entered upon 
the trust deéd, is a conclusive pre- 
sumption of a delivery of such deed 
by the grantor of the trustee. New 
South Bldg., etc., Ass’n v. Gann, 29 
S.-H 15, 101 Gaz 673 


69. Mass.—Urann vy. Coates, 
Mass. 581. 

Mich.—O’Neil v. Greenwood, 64 N. 
W. 511, 106 Mich. 572. 


N.Y.—In re Brown’s Will, 169 N.E. 
612, 252 N.Y. 366; Martin v. Funk, 75 
N.Y. 134, 31 Am.R. 446;° In re Mack- 
intosh’s Estate, 249 N.Y.S. 534, 140 
Mise. 12. 


Ohio.—Jones vy. Byland, 10 Ohio 
eee (Reprint) 712, 23 Cine L. Bul. 
Lows 

Pa.—Smith’s Hstate, 22 A. 916, 144 
edie 27 Am.S.R. 641 [aff 8 Pa.Co. 
539]. 

And see cases infra this note. 

{a] There is no sufficient declara- 
tion of trust (1) where the memo- 
randum does not purport to create a 
trust, but is only an ineffectual at- 
tempt to make a gift (Young v. 
Young, 80 N.Y. 422, 36 Am.R. 634), 
(2) or where it simply relates to the 
trust property without setting out 
any trust (Humphrey v. Hudnall, 84 


ante. 22 


109 


generally,"! although there is some apparent author- 
ity to the contrary;’? but that no delivery is neces- 
sary where the grantor is himself the trustee and 
the deed is recorded;7* and it has been held that, 
where the trust is created by a declaration of an 


N.E. 208, 233 Ill. 185). (3) No trust 
is created by the fact that a wallet 
of deceased, containing mortgages 
and judgments standing in his name, 
is labeled on the inside and outside 
with the name of another (In re Gil- 
mor, 27 A. 845, 158 Pa. 186), (4) and 
in one case a memorandum was held 
insufficient on the ground that it was 
not delivered to the trustee and was 
in the nature of a testamentary dis- 
position of property ee i v. Almy, 
28 A101 V1 7 RL 605). 


70. Madden v. Glathart, 265 P. 42, 
125 Kan. 466; Sullivan v. Bland, 284 
S.W. 410, 215 Ky. 57; Loring v. Hil- 
dreth, 49 N.E. 652, 170 Mass. 328, 64 
Am.S.R. 301, 40 L.R.A. 127; Govin v. 
De Miranda, 27 N.Y.S. 1049, 76 Hun 
414; Roosevelt v. Carow, 6 Barb. (N. 
Y.) -190si0 Jackson | vi. -Matsdorft,321 
Johns, (N.Y.) 91, 6 Am.D. 355. And 
see Security Savings & Trust Co. v. 
Gilbert, 250 P. 749, 120 Or. 327 (hold- 
ing that a deed to grantor’s attorney 
and another, recorded after grantor’s 
death with declaration of trust pre- 
pared by the attorney, did not vest 
absolute title in the grantees, where 
intended to be left only temporarily 
ie te ae attorney, and the trust was 
valid). 


71. See Deeds §§ 94-129. 

Wad) LAnDOX “Vex Gramit, yi Om Aenesiee 
56 N.J.Eq. 199. See O’Neil v. Green- 
wood, 64 N.W. 511, 106 Mich. 572 


(where it is suggested, but not de- 
cided, that the “execution of an in- 
strument which, if delivered, would 
operate aS a transfer of title, with 
intent to effectuate such purpose, 
would operate as a declaration: of 
trust, although the instrument is not 
delivered). 

73. Moloney v. Tilton, 
19," 23), :22\ Mise: 682. 


“Had the trust been created by 
deed to some other person than the 
grantor, a very different case would 
have been presented. In such a case 
the continued possession of the deed 
by the grantor, coupled with no other 
proof of delivery than such as might 
be presumed from the record, would 
have raised a serious question with 
respect to the legal inception of the 
trust. But, upon the facts of the 
case as they are, the settlor was the 
natural and legal custodian of the 
paper. He was himself the trustee 
charged with the duty of executing 
the trust, and the instrument which 
declared it was properly retained by 
him in his own possession. What he 
did was quite sufficient to evidence 
an executed intention to create an 
irrevocable trust. The act of record- 
ing the paper can hardly be explained 
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owner of land that he holds the land in trust for 
another, it is not essential that the declaration be 
A deed, will, or other 
instrument, which has been destroyed or revoked 
before it took effect, is not a sufficient declaration 
within the meaning of the statute,*® although the 
existence and validity of the trust is not affected 
by a destruction of the instrument after it took ef- 


delivered to a third person.’4 


fect.7% 


{§ 45] (8) Recording and Registration. 
provision for the recording of written declarations 
of trusts is made by some statutes, 
sulting from failure to record must be borne by the 
party charged with the duty of having the instru- 
ment recorded,’*® the failure to have a deed or other 
declaration of trust put on record does not render 
it void or inoperative as between the parties,‘® the 
only effect of such omission being to render the 


on-any other theory. It was a step 
taken for the purpose of advising all 
who might deal with him with re- 
spect to the property that he had im- 
pressed it with the trust which he 
had. declared, and that his rights and 
obligations thereafter with respect to 
it were such as were set forth in 
the instrument. Considering the rea- 
sons which usually prompt people to 
record their deeds, the act in this 
case was hardly called for as a pro- 
tective measure; so that we may, 
with a greater degree of certainty, 
impute to it a purpose to furnish 
evidence, in a physical and perma- 
nent form, of the execution of his in- 
tention to create the trusts which the 
instrument expressed.” Moloney v. 
Tilton, supra. 
74. Stoehr v. Miller, 296 F. 414. 


75. Hasshagen v. Hasshagen, 22 P. 
294, 80 Cal. 514; Davis v. Stambaugh, 
ASU aad Oy LOSeeL Le Sais UeT wavs 
James, 42 Md. 492; Lloyd v. Brooks, 
34 Md. 27. 


76. Pendleton v. Patrick, 57 S.W. 
4642 2e Kyla, SSeS tone av.) Keine. 7 
R.I. 358, 84 Am.D. 557. 


[a] Thus, a trust is created where 
the grantor delivers the trust deed to 
the trustee, who communicates the 
fact, at the former’s request, to the 
cestui que trust, and promises him 
to, record it, although he afterward 
refuses to accept the trust, and re- 
turns the deed to the grantor to be 
canceled, and it is destroyed by the 


latter. Stone v. King, 7 R.I. 358, 84 
Am.D. 557. 
77. See statutory provisions; and 


cases infra this note. 


[a] Effectual trust against all per- 
sons is established by recording a dec- 
laration of trust. Bailey v. Wood, 97 
N.E. 902, 211 Mass. 37, Ann.Cas.1913A 
950. 

[b] Place of recording.—Bragg v. 
Paulk, 42 Me. 502 (under Rev. St. c 
91 § 33). 


[c] In Alabama (1) an agreement 
impressing trust upon rents issuing 
from lands is recordable. Wright v. 
Martin, 107 So. 818, 214 Ala. 334. (2) 
Recording such a contract is con- 
structive notice to all persons of en- 
cumbrance imposed on lands. Wright 
v. Martin, supra. 


[ad] In Georgia Civ. Code (1895) § 
3149, providing that any person com- 
petent by law to execute a deed may 
by such instrument duly executed cre- 
ate a trust for any male person of 


“7 and a loss re- 
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cord it. 


of the trust.®? 


. 


[§§ 44-46 


instrument void as to creditors or purchasers with- 
out notice;*° and the fact that a trust instrument 
is not acknowledged is no excuse for failure to re- 
The recording of an unproved copy of a 
lost deed of trust does not give constructive notice 


[§ 46] 4. Declaration of Trust***—a. In General. 
Express trusts are generally created by an instru- 


ment pointing out directly and expressly the prop- 


While 


sufficient.®° 


jage whenever in fact such person is 


on account of mental weakness, etc., 
unfit to be intrusted with the right 
and management of property, and that 
the deed shall be recorded where the 
cestui que trust resides within three 
months from its execution, to be val- 
id, does not apply to trust deeds for 
the benefit of minors. Heatley v. 
Long, 68 S.BE. 783, 135 Ga. 153. 


[e] In Maryland a statute relating 
to the recording of deeds of trust was 
held merely descriptive, and not man- 
eine Bryan vy. Hawthorne, 1 Md. 


{f] In Mississippi (1) under Code 
(1892) § 4230 (Code [1906] § 4780), 
providing that every writing creating 
a trust shall be acknowledged or prov- 
ed as other writings, and lodged with 
the clerk of the chancery court to be 
recorded, and shall take effect only 
from the time it is so lodged for rec- 
ord, a deed creating a trust, which 
contained no acknowledgments of de- 
livery, was not entitled to record, so 
that it did not create a valid trust; 
nor can the grantee supply the defect 
by any written statement or admis- 
sion of the trust subsequently made. 
Board of Trustees of M. E. Church 
South v. Odom, 56 So. 314, 100 Miss. 
64. (2) But the fact that a writing 
creating a trust in certain land for 
the benefit of the grantor’s ereditors 
was not placed of record as required 
by statute will not invalidate the 
trust where the writing was executed 
contemporaneously with a conveyance 
to the trustee, by deed absolute on 
its face, of the land in question and 
this conveyance was duly recorded. 
eae v. Swan, 13 So. 809, 69 Miss. 
907. 


[g] In Texas, where a conveyance 
by a husband to his wife in payment 
of an indebtedness to her created a 
trust for that amount in favor of the 
wife, such trust was not subject to 
the registration laws. David v. State 
Bank of Groom, (Civ.App.) 238 S.W. 
Oo: 


78. New South Bldg., etc., Assoc. 
v. Gann, 24 S.E. 448, 97 Ga. 367; Bur- 
Aoi v. Bragaw, 52 N.W. 45, 49 Minn. 
462. 

79. Bornio v. Berger, 1 La.App. 
482 [aff 105 So. 11, 158 La. 915]; Car- 
son v. Phelps, 40 Md. 73; Sprague v. 
Woods, 4 Watts & S. (Pa.) 192. 


80. Hoffman v. Gosnell, 24 A. 28, 
75 Md. 577; Smith v. Washington, 16 
N.C. 318; Re McKinley & McCul- 
lough, 46 Ont.L. 535. 


*By JOSEPH W. ROUSE (§§ 46-58). 


erty, persons, and purpose of the trust,§* or by 
agreement between the parties expressing the intend- 
ed trust,’> where the creator of the trust selects 
himself trustee, a mere declaration to that effect is 
A sufficient declaration is essential to 
the validity of an express trust’? which, when the 
statute so requires, must be in writing.’* 
terms$’® and subject®® of the trust, must be stated 
with sufficient definiteness,?! as well as the inten- 


The 


Fv 
81. Whittle v. Vanderbilt Min., 
ete 766.6833: 483 

82. Cunningham vy. Estill, 68 S.W. 
1081, 24 Ky.L. 559. 


83. Transactions and agreements 


pee express trusts see infra §§ 
59-73. 
84. Bryant v. Mahan, 264 P. 81i, 


130 Oki. 67. 


85. Stevens v. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708. 


86. Stoehr v. Miller, 296 F. 414; 
Rollestone v. Nationai Bank of Com- 
merce in St. Louis, 252 S.W. 394, 299 


Mo. 57; In re Soulard’s Estate, 43 S. 
W. 617, 141 Mo. 642; In re Leverich’s 
Will, 238 N.Y.S. 533, 135 Mise. 774 


[aff sub nom. In re Meeker, 251 N.Y.S. 
870, 234 App.Div. 625]. 


[a] In restricted sense a declara- 
tion of trust has been defined as: (1) 
“The act by which an individual ac- 
knowledges that the property, the 
title to which he holds in his own 
name, in fact belongs to another for 
whose use he holds it.’ Porter v. 
Woods, 39 S.W. 794, 138 Mo. 539, 552 
[eit Bouvier L. D.]. (2) “An act 
by which a person acknowledges that 
a property, title to which he holds, is 
held by him for the use of another.” 
Griffith v. Maxfield, 51 S.W. 832, 66 
Ark. 518, 521 [cit Anderson L. D.]. 


Settlor constituting himself trustee 
generally see infra § 61. 


87. Harris Banking Co. v. Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R.A.N.S. 
790; De La Croix v. Hid Concrete Co., 
8 Ohio N.P.N.S. 489; Smith’s Estate, 
22 A. 916, 144 Pa. 428, 27 Am.S.R. 641. 


[a] To constitute “express trust,” 
there must be some act by the settlor 
expressing an intent to create a trust 
and to designate a trustee. Bryant v. 
Mahan, 264 P. 811, 130 Okl. 67. 


88. Necessity of declaration being 
in writing see supra § 33. 


89. Reid v. Barry, 112 So. 846, 93 
Fla. 849; Byrne Realty Co. v. South 
Florida Farms Co., 89 So. 318, 81 Fla. 
805; Ferguson v. Robinson, 167 S.W. 
447, 258 Mo. 113; Willig v. Friedberg, 
153 A. 535, 108 N.J.Biaq. £7. 


90. Byrne Realty Co. v. South 
Florida Farms Co., 89 So. 318, 81 F'la. 
805; Willig v. Friedberg, 153 A. 535, 
108 N.J.Eq. 17. 


91. Definiteness and certainty see 
infra §§ 50-54. 


For later cases, developments and changes in the law see Annotations. same title and section number. 


§§ 46-47] 


tion to create a trust,®? in presenti.®® 
need be expressly stated where it is otherwise clear 
and where statutory pro- 
visions allow trusts for certain specified purposes 
of the statute need not be 
The declaration must have 
been made by the person owning the property.®? 
That the settler may have created the trust for rea- 
sons other than those disclosed by the trust instru- 
ment does not in itself invalidate an otherwise valid 


what was intended;* 


only,®® the precise words 
used to express it.?® 


gift in trust.®§ 
Contract to declare. 


is insufficient. 


Declarations of spendthrift trusts need not de- 


92. 
fra § 4 

93. Adamson v. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 
477, and appeal dism 45 S.Ct. 196, 266 
U.S. 592, 69 L.Ed. 458]; Northrip v. 
Burge, 164 S.W. 584, 255 Mo. 641; 
Austin v. Young, 106 A. 395, 90 N.J. 
Bq. 47; In re Brown’s HPx’r, 226 N.Y. 
Sel 130 Misc. 865 [mod 169 N.B. 
612, 252 N.Y. 366]. 

[a] Memoranda indicating that 
testator gave realty to his son are 
insufficient to create a trust of prop- 
erty for the son, where they omitted 
a declaration of intention to create 
a trust, but merely indicated that it 
would belong to him in the future. 
In ré Brown’s Ex'r, 226 N.Y.S. 1,°130 
Mise. 865 [mod 169 N.E. 612, 252 N. 
Woes 0 orl 


94 La Fleur v. M. A. Burns Lum- 
ber Co., 205 P. 102, 188 Cal. 321. 

95. See supra § 26. 

96. Morse v. Morse, 85 N.Y. 53; 
Donovan v. Van De Mark, 78 N.Y. 244 
[rev 18 Hun 200]; Heermans v. Rob- 
ertson, 64 N.Y. 332 [aff 3 Hun 464, 5 
Thomps.&C, 596]; Vernon v. Vernon, 
53 N.Y. 351 [mod 7 Lans. 492]. 

97. Lerche v. Kishpaugh, 147 N. 
W. 499, 180 Mich. 617. 

Necessity of title or interest in 
settlor see supra § 22. 

98. Adams v. Hagerott, 34 F.(2d) 
899. 

99. Austin vy. 
90 N.J.Eq. 47. 

1. Allen. v. Hendrick, 206 BP. 733; 
104 Or. 202. 

2. L’Hommedieu vy. L’Hommedieu, 
131 A. 302, 98 N.J.Eq. 554; Hoffman 
v. Beltzhoover, 76 S.E. 968, 71 W.Va. 
inte 


Expression of intention see in- 
in 


Young, 106 A. 395, 


8. Hoffman v. Beltzhoover, supra. 
4 Hoffman y. Beltzhoover, supra. 
5. Benefactor Building & Loan 


Ass’n v. Latta, (Pa.) 161 A. 757; Nunn 
Vv. Tiche-Goettinger, (Tex.Commn. 
App.) 245 S.W. 421 [aff (Civ.App.) 196 
S.W. 890]; Hoffman v. Beltzhoover, 
76 S.E. 968, 71 W.Va. 72. 

6. Ill.—Dieke v. Dieke, 182 I1]l.App. 
D3k 

Neb.—Flanagan v. Olderog, 226 N. 
W. 316, 118 Neb. 745. 

Pa.—Winthrop Co. v. Clinton, 9 Pa. 
Dist. 19: 

Tex.—Nunn v. Tiche-Goettinger Co., 
(Commn.App.) 245 S.W. 421 [aff (Civ. 
App.) 196 S.W. 890]. 

W.Va.—Bruceton Bank v. Alex- 
ander, 98 S.E. 804, 83 W.Va. 573; 
Hoffman va Beltzhoover, 76 S.E, 968, 


196, 266 U.S. 630, 69 L.Ed..| 


A contract to declare a trust 
may, where it is founded on a valuable considera- 
tion, be considered as equivalent to an actual declara- 
tion,®® but a mere promise, ‘without consideration, 
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No purpose 
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nominate-the beneficiary a spendthrift,? nor give rea- 
sons for creating the trust,*? nor contain all restric- 
tions and qualifications incident to such a trust,* 
nor expressly declare that the interest of the cestui 
que trust shall be beyond the reach of creditors,® 
so long as the intention of the settlor to create such 
a trust is clear from the instrument as a whole.® 
The court cannot rewrite an invalid instrument so 
as to ereate a valid spendthrift trust.’ 
provisions relative to the creation of spendthrift 


Statutory 


trusts* must be substantially complied with.?® 


eral. 


[§ 47] b. Expression of Intention’°—(1) In Gen- 
The creation of a trust depends upon inten- 
tion;'! some act evidencing the intention is essen- 
tial,12 but unless otherwise required by statute,*? 


no particular formality or form of words is neces- 


sary,t* so long 


71. W.Va. 72. 


[a] Intention to create must be 
elearly apparent from the language of 
the entire instrument. Dieke v. Dieke, 
182 Ill.App. 13 (will); Bruceton Bank 
Vv. Soe Lec 98 S.E. 804, 83 W.Va. 
573. : 


[b] Clear and unequivocal lan- 
guage is necessary to create a valid 
spendthrift trust. Flanagan v. Olde- 
rog, 226 N.W. 316, 118 Neb. 745. 


7. West Tennessee Co. vy. Townes, 
52 F.(2d) 764. 

[a] hus, in a deed granting prop- 
erty to donees with remainder to heirs 
of their bodies, a provision restrict- 
ing alienation and liabilty of the 
premises for the donees’ debts is void 
and not creative of a spendthrift 
trust, and courts cannot rewrite the 
deed to validate it. West Tennessee 
Co. v. Townes, 52 F.(2d) 764. 


8. See statutory provisions. 
9. Gray v. Hawkins, 45 S.E. 363, 
133) N-Ga ie 


10. Language of will see Wills [40 
Cryer lraT i: 


11. See supra § 21. 


12. ‘Kansas! ‘City, Wife Ins. Co. ‘vi 
Taylor, 43 S.W.(2d) 372, 184 Ark. 772. 


13. See statutory provisions. 


[a] In Florida, prior to the enact- 
ment of L. (1903) c 5145, the word 
“heirs” was indispensable to the con- 
veyance of an estate of inheritance by 
deed, although it be a trust deed, un- 
less the evidence showed that the 
duties of the trust required that the 
trustee possess the fee, and that the 
grantor intended that he should do so. 
pe Ns v. Triesback, 69 So. 49, 69 Fla. 
595. 

14. U.S.—-Chicago, M. & St. P. Ry. 
Co. v. Des Moines Union Ry. Co., 41 
S.Ct. 81, 254 U.S. 196, 65 Hd. 2119 
[mod 254 I 927, 166 C:C.A. 289]; 
Kibbe v. City of Rochester, 57 EF. (2a) 
542; Todd v. Citizens’ Gas Co. of In- 
dianapolis, 46 EF.(2d) 855 [cert den 
bIS Cts 56iy 283 eUEs S52) 75 eLibid,, 
1459]; Portland Cremation Ass’n v. 
Commissioner of Internal Revenue, 31 
F.(2d) 843; Union Trust Co. of Pitts- 
burgh v. McCaughn, 24 F.(2d) 459; 
Eschen v. Steers, 10 F.(2d) 739; 
Adamson v. Black Rock Power & Irri- 
gation Co., 297 F. 905 [cert den 45 S. 
Ct. 196, 266 U.S. 630, 69 L.Ed. 477, and 
appeal dism 45 S.Ct. 196, 266 U.S. 592, 
69 L.Ed. 458]; Obermiller v. Wylie, 
36 F. 641. 


Ala.—Lenoir vy. Burns, 134 So. 485, 
223 Ala. 101; Hodge v. Joy, 92 So. 
171, 207 Ala. 198; Teal v. Pleasant 
Grove Local Union No. 204, Farmers’ 
HWducational & Co-operative Union of 
EENCTICA sR OM SOL eos Din 20 OnmAlau 2a 


as the intent is sufficiently ex- 


Howison v. Baird, 40 So. 94, 145 Ala. 
683; Cresswell v. Jones, 68 ‘Ala. 420. 


Cal.—In re McCray’s Hstate, 268 P. 
647, 204 Cal. 399; Noble v. Learned, 
94 P. 1047, 153 Cal. 245 [aff 87 P. 402, 
7 Cal.Unrep.Cas. 297]; Keogh v. 
Noble, 68 P. 579, 136 Cal. 153; Simp- 
son v. Simpson, 22 P. 167, 80 Cal. 237; 
Hellman v. McWilliams, 11 P. 659, 
70 Cal. 449; In re Ingram’s Estate, 
285. PP) 365, 104 CalApp. 1: Reo eve 
Kouhia,, 3119 7 150) bleak App O00s 
Taber v. Bailey, 135 P. 97%, 22 Cal. 
App. 617; Drinkhouse v. German Sav- 
ings & Loan Society, 118 P. 953, 17 


CaleAppe V6ZsseOarre pve ©ab bani mmez 
261, 9°05 Cal.App:. 4803. “Khomas™ w. 
amb 9106 3P22 254. hE i CalkA pedis 


Cahlan v. Lassen County Bank, 105 P. 
765, 11 Cal.App. 533. 


Conn.—Plaut v. Plaut, 70 A. 52, 80 
Conn. 673. 


Del.—Delaware Land & Develop- 
ment Co. v. First and Central Presby- 
terian Church of Wilmington, Del., 147 
A. 165, 16 Del.Ch. 410. 


D.C.—Dahlgren v. Dahlgren, 55 App. 
D.C. 52, 1 F.(2d) 755 [eert den 45 S.Ct: 
125, 266 U.S. 626, 69 L.Hd. 475]. 


Fla.—McCrory Stores Corporation 

Tunnicliffe, 140 So. 806; Walker v. 
Ciose, 125 So. 521, 126 So. 289,.98 Fla. 
1103 


Ga.—Macy v. Hays, 186 S.B. 517, 
163 Ga. 478; Johnson y. Cook, 50 SE. 
367,122 Ga. 524; Maxwell v. Hoppie, 
a Ga. 152 Gordon v. Green, 10 Ga. 


Idaho.—Bliss v. Bliss, 119 P. 451, 
20 Idaho 467. 


Ill.—Osborn v. Rearick, 156 N.E. 
802, 325 Ill. 529; Wittmeier v. Heili- 
genstein, 139 N.H. 871, 308 Ill. 434; 
Marble v. Marble’s Estate, 136 NE. 
589, 304 Ill. 229; Snyder v. Snyder, 117 
N.E. 465, 280 Tl. 46 Ts) Hox Gv. Box, 
95 N.E. 498, 250 Ill. 3884; Hagan vy. 
Varney, 35 "N.E. PAL Theis Td lie ACHE 
Union Bank of Chicago v. Wormser, 
256 Ill.App. 291; Delta & Pine Land 
Co. v. Benton, 171 Ill.App. 635. 


Ind.—Richards v. Wilson, 112 N.E. 
CSOs hsv ind. 335s, ‘Anderson v. Crist, 
Lo .N.Bs 9,43 Ind. 65; Holsapple v. 
Schrontz, 117 N.E. 547, 65 Ind.App. 
390; Taber v. Zehner, 93 N.E. 1035, 
47 Ind.App. 165; Green vy. McCord, 
66 N.B. 494, 30 Ind. App. 470. 


Iowa.—Andrew vy. Citizens’ State 
Bank of Hagle Grove, 212 N.W. 745, 
203 Iowa 345, 51 A.L.R. 906; Reeder 
v. Reeder, 168 N.W. 122, 184 Iowa ifs 
Van Pappelendam v. Thomas, 137 N 
W. 952, 157 Iowa 358. 


Ky.—St. Catherine’s Cemetery vy. 
Bidelity Trust Co., 154” SUwW. 29; 152 
Ky. 797; Smith Vv. Smith, 121 ‘SW. 


is) 
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pressed,!® but it must be clear that a trust was in- | tended,!® and it 


1002. 


Me.—Hinds v. Hinds, 140 A. 189, 126 
Me. 521; Blake v. Collins, 69 Me, 156. 


Md.—Price v. Price, 161 A. 2, 162 
Md. 656; Sturgis v. Citizens’ Nat. 
Bank of Pocomoke City, 137 A. 378, 
152 Md. 654; Sieling v. Sieling, 135 
A. 376, 151 Md. 536; Goldsborough 
Vijpsiegk, 133 .Ay) 472571500 Md. 557; 
Stone v. National City Bank of Balti- 
more, 94 A. 657,126 Md. 231; Ruhe 
Ve. Ruhe, 77) A. 797, 113) Md. 595: 


Mass.—Atkins v. Atkins, 180 N.E. 
613; MacDonald v. Board of Street 
Com’rs of City of Boston, 167 N.B. 
417, 268 Mass. 288; Bailey v. Wood, 
97 N.E. 902, 211 Mass. 37, Ann.Cas. 
1913A 950; Carpenter v. Cushman, 
105 Mass. 417. 


Mich.—Kerschensteiner v. Northern 
Michigan Land Co., 221 N.W. 322, 244 
Mich. 403; Innis v. Michigan Trust 
@o:8 1213.0 NW. 08d, 238 Mich. 2825 
Faulds v. Dillon, 204 N.W. 733, 231 
Mich. 509; O’Neil v. Greenwood, 64 
N.W. 511, 106 Mich. 572; Chadwick v. 
Chadwick, 26 N.W. 288, 59 Mich. 87; 
Lyle v. Burke, 40 Mich. 499; JEllis 
v. Secor, 31 Mich. 185, 18 Am.R. 178. 


Miss.—Norman v. Burnett, 25 Miss. 
183; Sinking Fund Com’rs y. Walker, 
7 Miss. 143, 38 Am.D. 433. 


Mo.—Darling v. Buddy, 1 S.W.(2d) 
163, 318—@Mo. 784, 58 A.L.R. 493; Rol- 
lestone v. National Bank of Commerce 
in St: Louis; 252 S.W. 394, 299 Mo. 
57; Davies v. Keiser, 246 S.W. 897, 
297 Mo. 1; Neal v. Bryant, 235 S.W. 
1075, 291 Mo. 81; Van Studdiford v. 
Randolph, 
Boden v. Johnson, 47 S.W.(2d) 155, 226 
Mo.App. 787; Korompilos v. Tompras, 

- (App.) 251 S.W. 80. 


N.H.—Trustees of Pembroke 
Academy v. Epson School Dist., 75 
LO Ole pe Nidee e085) 8 (i) duke AGIN, Ss 
646. 


N.J.—Willig v. Friedberg, 153 A. 
535, 108 N.J.Eq. 17; Stines v. Carton, 
Bae A. 251, 98 N.J.Eq. 415, 2 N.J.Misc. 

07. 

N.M.—H. B. Cartwright & Bro. v. 
Wie. bank é&: Trust? Co. i167 Ps 436, 
23 N.M. 82. 


N.Y.—McKenna v. Meehan, 161 N.E. 
472, 248 N.Y. 206; Sayer v. Wynkoop, 
LEI IN.E. 427%, 2448. N. Ye 5435 Title 
Guarantee, etc., Co. v. Haven, 108 N.H. 
819, 214 N.Y. 468; Symmers v. Car- 
roll; 101) IN. BE) 698, -207° N.Y. 632) 47 
L.R.A.N.S. 196, Ann.Cas.1914C 685; 
Putnam v. Lincoln Safe Deposit Co., 
Som Neo) LOL wine Yer W604 ME Ofimean 
House v. Foote, 65 N.E. 169, 172 N.Y. 
348; Hamer v. Sidway, 27 N.E. 256, 
124 N.Y. 538, 21 Am.S.R. 693, 12 LR. 
A. 463; Barry v. Lambert, 98 N.Y. 
300, 50 Am.R. 677; Morse v. Morse, 
S5_N.¥: 533) Young v. Young, 80 Noy. 
422, 36 Am.R. 634; Donovan y. Van 
De Mark, 78 N.Y. 244 [rev 18 Hun 


200]; Martin v. Funk, 75 N.Y. 134, 31 
Am.R. 446; Tobias v. Ketchum, 32 
N.Y. 319 [rev 36 Barb. 304];' Beek- 


man yv. Bonsor, 23 N.Y. 298, 80 Am.D. 
269 [aff 27 Barb. 260]; Day v. Roth, 
18 N.Y..448; Wright v. Douglass, 7 
N.Y. 564; Van De Bogert v. Reformed 
Dutch Church of Poughkeepsie, 220 
Noy.S. 58, 219 App.Div. 220° [ait 220 
N.Y.S. 50, 128 Mise. 603]; Hammer- 
stein v. Equitable Trust Co., 141 N.Y. 
S. 1065, 156 App.Div. 644 [aff 103 N.E. 
706, 209 N.Y. 429, motion gr 105 N.E. 
‘1085, 211 N.Y. 611]; In re Sohmer, 
NBs. NeYso. oo, Loon App. Div. Joos. din 
re Hasbrouck, 138 N.Y.S. 620, 153 App. 
Div. 394 [appeal dism 102 N.E. 1104, 


(App.) 49 S.W.(2d) 250;. 
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208 N.Y. 586]; In re Schwartz, 130 
N.Y.S. 74, 145 App.Div. 285; Mer- 
sereau v. Bennet, 108 N.Y.S. 868, 124 
App.Div. 413; Gifford v. Rising, 3 N.Y. 
S. 392, 51 Hun 1; Matter of Hutchin- 
son, 10 N.Y.St. 10, 45 Hun 590; Neilly 
v. Neilly, 23 Hun 651 [rev on other 
grounds 89 N.Y. 352]; In re Bruns- 
wick’s Estate, 256 N.Y.S. 879, 143 
Mise. 573; In re Leverich’s Will, 238 
N.Y.S. 533, 135 Misc. 774 [aff sub nom. 
In re Meeker, 251 N.Y.S. 870, 234 App. 
Div. 625]; In re Bartholomew’s Will, 
143 N.Y.S. 695, 82 Misc. 1; Matter of 
Royce, 100 N.Y.S. 636, 50 Misc. ‘671; 
Butler v. Weeks, 33 N.Y.S. 1090, 12 
Mise. 192; Grems v. Parsons, 149 N. 
YeSi55. 03 OS boroopl Vv. Hatch; 3eAbDbpresr: 
23; Jackson vy. Fish, 10 Johns. 456. 


N.C.—Laws v. Christmas, 100 S.E. 
587, 178 N.C. 359; Rousseau v. Call, 
85 S.H. 414, 169 N.C. 173; Withering- 
ton: v. Herring, 53, S.E: 303, - 140 Nic: 
495; Blackburn v. Blackburn, 13 S.E. 
937, 109 N.C. 488. : 


Ohio.—Starr v. Starr, 1 Ohio 321; 
Redkey v. Worthington, 13 Ohio Cir. 
CEINS! 177, 32) Ohio Cir. Ct, 63.0 Rop= 
bins v. Smith, 27 Ohio Cir.Ct. 91. 


‘Pa.—O; Connor vy. Miick;, WiseAreast: 
274 Pa. 521; In re McAuley, 39 A. 31, 
184 Pa. 124; Zerger’s Estate, 13 Pa. 
Dist.&Co. 103; Kiefaber’s Estate, 8 
Pa.Dist.&Co. 231; Stauffer’s Estate, 
29 Pa.Dist. 457; Strickler v. Scheible, 
29 Pa.Co. 308; Howell's Est., 28 Pa. 
Co. 244; Cotton’s Est., 19 Pa.Co. 247. 


R.I.—Ray v. Simmons, 11 R.I. 266, 
23 Am.R. 447. 


S.C.—Youmans vy. Buckner, 22 S.C. 
i. 204, 21 S.C-17218. 


Tex.—City of Austin v. Cahill, 88 
S.W. 542, 99 Tex. 172; Chambers v. 
Brown, 2 S.W. 518; Christopher v. 
Davis, (Civ.App.) 284 S.W. 253; Sam- 
aoe v. Brooks, (Civ.App.) 207 S.W. 

Utah.—Jimpson vy. Chandler, 212 P. 
1113, 61 Utah 325. 


Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338; Porter v. Rutland Bank, 
19 Vt. 410. 


Va.—Bare’s Ex’rs v. Montgomery, 
130 S.E. 230, 143 Va. 303; Hammond 
cane © Hx/rs; 82 S.. 102, 116 Var 

Wis.—In re Horkan’s Estate, 214 N. 
W. 488, 198 Wis. 286; Otjen v. Froh- 
bach, 134 N.W. 8382, 148 Wis. 301. 


Alta.—In re Garden, [1931] 4 Dom. 
TREO ATO Es Skogman v. Ellergodt, 
[1929] 4 DomL.R. 710. 

[a] Writing for other purpose.— 
Writing declaring trust need not have 
been made for that purpose. Osborn 
v. Rearick, 156 N.E. 802, 325 Ill. 529. 


[b] Some words in connection 
with attendant factors are necessary 
to create a trust. MacDonald v. Board 
of Street Com’rs of City of Boston, 
167 N.E. 417, 268 Mass. 288. 


[ec] Declaration of trust may be 
made by: (1) Agreement or contract. 
Hodge v. Joy, 92 So. 171, 207 Ala. 198 
(a written agreement between a fa- 
ther and his two children, specifying 
the interests of each party as heirs 
of their wife and mother in a lease 
taken in the name of the father, al- 
though shown to have been the prop- 
erty of the mother, which acknowl- 
edged the mother’s ownership at her 
death, designated the property with 
certainty, and specified the interests 
of each party, was a sufficient memo- 
randum); Marble v. Marble’s Estate, 
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is also necessary that there be an 


136 N.B. 589, 304 Ill. 229 [aff 223 
Tll.App. 524]. (2) Deed. Morgner 
v. Huning, (Mo.) 232 S.W. 88; Ham- 
merstein v. Equitable Trust Co., 141 
N.Y.S. 1065, 156 App.Div. 644 [aff 103 
N.E. 706, 209 N.Y. 429 (motion gr 105 
N.E. 1085, 211 N.Y. 611)]. (8) Let- 
ters. Osborn v. Rearick, 156 N.E. 802, 
325 Ill. 529; Union Bank of Chicago 
v. Wormser, 256 Ill.App. 291; Viele 
Vv. Curtis, 201 A. 966, 2116 .Mex 32s, 
Percy v. Huyck, 169 N.E. 127, 252 
N.Y! 168. (4) Memoranda. Osborn 
v. Rearick, supra. (5) Pleadings or 
other written concessions. Brender 
v. Stratton, 184 N.W. 486, 216 Mich. 
166, 22 ALE Re 728. (6) sawWall ss toinion 
Trust Co. of Pittsburgh v. McCaughn, 
2400 0. Cd) 459; Hammerstein  v. 
Equitable Trust Co., 141 N.Y.S. 1065, 
156 App.Div. 644 [aff 103 N.E. 706, 209 
N.Y. 429 (motion gr 105 N.E. 1085, 
211 “N.Y 611): “Cohen, ‘v5 De):Cicceo; 
90 Pa.Super. 51 (trustee’s declaration 
may be made in will and is not af- 
fected by revocation of will). (7) 
Written instrument acknowledging 
that others were equal owners of 
stock standing in the name of the 
signer. Taber v. Bailey, 135 P. 975, 
22 Cal.App. 617. (8) Writing by one 
having power of disposal over prop- 
erty directing that it be held or dealt 
with for benefit of another. Osborn 
v. Rearick, 156 N.E. 802, 325 Ill. 529. 


[a] Words “for benefit of” indi- 
cate a trust intent. Van De Bogert v. 
Reformed Dutch Church of Pough- 
keepsie, 220 N.Y.S. 58, 219 App.Div. 
220 [aff 220 N.Y.S. 50, 128 Misc. 603]. 


{e]: Trust, and not agency, is 
created by the use of apt, although 
general, words manifesting a purpose 
to create a trust. Lyle v. Burke, 40 
Mich. 499. 


[f] Rule applied.—A eift of a 
bank deposit in trust is not objection- 
able for failure to make entry on the 
pass book as well as on the bank 
ledger. Sturgis v. Citizens’ Nat. Bank 
of Pocomoke City, 137 A. 378, 152 Md. 
654. 


Transactions raising express trusts 
see infra §§ 59-73. 


15. U.S.—Eschen v. Steers, 
(2d) 739. 


Conn.—Plaut v. Plaut, 70 A. 52, 80 
Conn,- 673. 


Ga.—Maxwell v. Hoppie, 70 Ga. 152. 


Ind.—Anderson v. Crist, 15 N.E. 9, 
113 Ind. 65; Green v. McCord, 66 N.E. 
494, 30 Ind.App. 470. 


Md.—Ruhe v. Ruhe, 77 A. 797, 113 
Md. 595. 


Miss.—Norman v. Burnett, 25 Miss. 
183; ‘Sinking Fund Com’rs v. Walker, 
7 Miss. 143, 38 Am.D. 433. 


N.H.—Pembroke Academy v. Ep- 
som School Dist., 75 A. 100, 75 N.H. 
408, 37 L.R.A.N.S. 646. 


N.J.—Coffin v. Watson, 79 A. 275, 78 
N:J- Hq. 367 [aties3 VAS Lit S ee 70 aN 
Eq. 643]; 


N.Y.—Putnam v. Lincoln Safe De- 
posit Co., 83 N.H. 789, 191 N.Y. 166; 
Morse v. Morse, 85 N.Y. 53; Butler 
v. Weeks, 33 N.Y.S. 1090, 12 Misc. 192. 


N.C.—Witherington v. Herring, 53 
S.E. 308, 140 N.C. 495. 


Tex.—City of Austin v. Cahill, 88 S. 
W. 542, 99 Tex. 172; Christopher v. 
Davis, (Civ.App.) 284 S.W. 253. 


16. U.S.—Hschen vy. Steers, 10 F. 


10 oF. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(2d) 739; Adamson vy. Black Rock 
Power & Irrigation Co., 297 F. 905 
[cert den 45 S.Ct. 196, 266 U.S. 630, 
69 L.Ed. 477, and appeal dism 45 S.Ct. 
196, 266 U.S. 592, 69 L.Hd. 458]. 


Del.—Delaware Land & Develop- 
ment Co. v. First & Central Presby- 
terian Church of Wilmington, Del., 
147 A. 165, 16 Del.Ch. 410; Merchants’ 
Union Trust Co. v. New Philadelphia 
parentte Co; 83) An ed20) 510, Dele h. 


D.C.—Dahlgren vy. Dahlgren, 55 App. 
DiC. 525) Te R.(2a) “7559 Teert’ den 45 
S.Ct. 125, 266 U.S. 626, 69 L.Ed. 475]. 


Fla.—Semple v. Semple, 105 So. 134, 
JOSE 27. 


Ill.—Dept of Public Works & Build- 
head VerPorter; 1587 NE. 366, 227 LLL 


Ky.—May v. Smith’s Adm’r, 198 S. 
W. 2, 177 Ky. 707. 


Miss.—Cudahy Packing Co. v. 
ler’s Estate, 60 So. 574, 103 
435. 


N.Y.—Leland v. Cameron, 31 N.Y. 
115; Hamel v. D’Andrea, 251 N.Y.S. 
39, 233 App.Div. 22; Gegan v. Union 
Trust Co. of New York, 113 N.Y.S: 
595, 129 App.Div. 184 [aff 92 N.E. 1085, 
198 NuY.541). 


Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—Fitzgerald v. Brady, 32 Pa.Co. 
212; Strickler v. Scheible, 29 Pa.Co. 
208. 


Wis.—Pietsch v. Marshall & Isley 
Bank, 160 N.W. 184, 164 Wis. 368; 
Otjen v. Frohbach, 134 N.W. 8382, 148 
Wis. 301. 


Eng.—Green vy. Brisley, 
Ch. 478. 


[a] Intent to create trust held suf- 
ficiently disclosed by: (1) Absolute 
deed expressed to be for a valuable 
consideration, and as to which no 
fraud or deception or want of consent 
was shown, which declares a trust in 
the land conveyed for the benefit of 
a son. Wolfskill v. Wells, 134 5.W. 
51, 154 Mo.App. 302 (trust declared 
is an express, and not a resulting, 
trust). (2) Contract signed by plain- 
tiff and defendants. Middleton v. 
Holstlaw, 169 Ill.App. 69. (3) Deed 
in trust for grantor and others, vest- 
ing land in trustee on grantor’s death. 
In re Doyle’s Estate, 233 N.Y.S. 667, 
133 Misc. 647. (4) Deed reciting 
that money was paid for the purchase 
of property for the benefit of a 
church. Reorganized Church of Jesus 
Christ of Latter-Day Saints v. Church 


Mil- 
Miss. 


[1913] 2 


of Christ, 60 F. 937 [rev on other 
grounds 70 F. 179, 17 C.C.A. 387]. 
(5) Deed to an administrator of a 


decedent reciting that the grantor sold 
to deceased, and conveys to the ad- 
ministrator as part of deceased’s suc- 
cession. Blythe v. Easterling, 20 
Tex. 565. (6) Deeds to trustees of 
college reciting that realty was con- 
veyed in consideration of grantee’s 
undertaking to execute trusts men- 
tioned. Amory v. Trustees of Am- 
herst College, 118 N.E. 933, 229 Mass. 
374. (7) Deed wherein grantee was 
named as trustee and which described 
him as such in reciting the considera- 
tion and in the habendum. Glazier v. 
Everett, 112 N.E. 1009, 224 Mass. 184. 
(8) Deed which clearly expressed 
intent to create an express trust, and 
not a mere power of attorney or pow- 
er in trust. Wald v. Weilhamer, 144 
IN; YIS2 929;) 82) Mise.) .455., (9) > In- 
strument executed by a husband and 
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wife, whereby they transferred to a|v. Young, 106 A. 395, 90 N.J.Eq. 47. 


trustee the proceeds of a sale of the 
husband’s real estate in trust to pay 
debts and for their benefit. Taylor v. 
Welch, 153 S.W. 490, 168 Mo.App. 223. 
(10) Letters. Kremer y. Mette, 111 
N.W. 1086, 148 Mich. 376. (11) Mort- 
gage securing the payment of interest 
to the mortgagee as trustee for his 
minor children and grandchildren. In 
re Heaver’s Hstate, 150 N.W. 698, 168 
Iowa 563. (12) Paper by which gran- 
tee in conveyance appointed his father 
as agent to rent and lease the prop- 
erty, and by which he agreed to con- 
vey the property to such person as his 
father directs, and to give deed there- 
for. Wildeman vy. Wildeman, 130 A. 
TANTS ® P98) 1 aNisd eben L095 (13) <A wpro- 
vision in an instrument creating a 
trust that the trustee shall pay all 
debts due from husband and wife 
creating the trust or either of them. 
Taylor v. Welch, 153 S.W. 490, 168 Mo. 
APD: +223. 68(14). Reeital, in. ja, deed 
that title to land was taken in trust. 
Gomez v. Tradesmen’s Bank, 6 N.Y. 
Super. 102. (15) Writing directing 
division of realty between nephews 
and nieces ten years after grantor’s 
death. Bercy! vs Huy ck 234. (NoYes: 
635, 226 App.Div. 142 [mod on other 
grounds 169 N.E. 127, 252 N.Y. 168]. 
(16) Written instrument reciting that 
testator did “sell, assign and transfer’’ 
certain shares of stock to his wife, 
that the delivery thereof was not to 
become effective until his death, that 
he had credited such stock in his 
private cashbook, and that he was in- 
debted to his wife for such shares, 
and on the same day he executed 
similar assignments to his daughters. 
In re Valentine’s Estate, 204 N.Y.S. 
284, 122 Misc. 486. (17) Written 
trust instrument fully expressing and 
clearly defining an intention to create 
a trust in the trustor’s realty and per- 
sonalty for legitimate objects. 
Pietsch v. Marshall & Ilsley Bank, 
160 N.W. 184, 164 Wis. 368. 


{[b] Intent to create trust held in- 
sufficiently disclosed by: (1) Abor- 
tive attempt to assign notes without 
declaration of trust or transfer of 
possession. Executive Committee of 
Christian Education and Ministerial 
Relief of the Presbyterian Church in 
U. S. v. Shaver, 135 S.E. 714, 146 Va. 
73. (2) Agreement in a bill of sale 
that a portion of the purchase price 
might be paid to ereditors of the ven- 
dor, without any agreement so to pay 
on the part of the purchaser, Kelly v. 
Babcock, 49 N.Y. 318. (3) Attempt- 
ed assignment does not operate as a 
declaration of trust where no res is 
in existence at the time. In re Lyn- 
de’s Estate, 175 N.Y.S. 289 [mod In re 
Gurlitz, 172) N.Y.S. 523, 105 Misc. 30 
(aff 179 N.Y.S. 933, 190 App.Div. 907) ]. 
(4) Bequest of a note given by tes- 
tator to the legatee for the purpose 
of building a hall and library on land 
devised to the Jegatee. General Con- 
vention of New Church in United 
States v. Smith, 100 N.E. 384, 52 Ind. 
App. 136 (where a legatee was given 
a sum to build a hall and library for 
use of a society, but the time for use 
was not shown, and the society used 
it for about twenty years, a trust was 
created). (5) Complaint filed by 
grantee of deed claimed to be a mort- 
gage to foreclose it as a mortgage. 
Simon v. McCoy, 153 P. 406, 28 Cal. 
App. 523. (6) Hntries on the books 
of a corporation and statements is- 
sued to an individual merely account- 
ing to him for rents collected from 
land standing in the name of the cor- 
poration, which bought it at a fore- 
closure sale, the individual to whom 
the statements and credits were made 
having been the prior owner. Austin 


(7) Instrument whereby donor re- 
tains or may retain the whole benefi- 
cial interest in trust property by 
execution of the instrument accord- 
ing to its terms. Warsco v. Oshkosh 
Savings & Trust Co., 196 N.W. 829, 
188 Wis. 156. (8) Letters. Scott 
v. Vizard, 91 So. 806, 207 Ala. 70 (one 
purchasing mineral interests in land 
created no express or implied trust 
in one half thereof by a letter to the 
transferror of an option under which 
they were purchased, to the effect that 
the latter had a half interest in the 
land, which was to be conveyed to a 
corporation to be organized by them,- 
and transferee reimbursed for the 
cost thereof and an amount advanced 
by him, and that transferror or his 
mother should convey the mineral 
rights in her lands to the corporation 
or transferee, the clear implication be- 
ing that transferror would own such 
half interest only when he paid one 
half the purchase price and his moth- 
er conveyed her interests). (9) Pow- 
er of attorney, authorizing a trustee 
to collect and receive cash and se- 
curities to which donor would be en- 
titled on the settlement of her hus- 
band’s estate, to be held by it under 
a deed of trust previously executed 
for the benefit of donor’s children and 
grandchildren, together with such 
deed of trust. Farmers’ Loan & Trust 
Co. v. Winthrop, 202 N.Y.S. 456, 207 
App.Div. 356 [mod on other grounds 
144 N.E. 686, 238 N.Y. 477]. (C0) 
Statements by alleged settlor to oth- 
ers that either he would increase his 
legacy to plaintiff, which he did not 
do, or that he would give her some 
bonds, and later that he had given 
them to her so that she could get them 
if anything happened to him, and al- 
though after his death in his safety 
deposit box were found bonds connect- 
ed by a rubber band with an envelope, 
indorsed “Belongs to G.” (plaintiff), 
and containing papers of plaintiff. 
Gegan v. Union *Trust Co. of New 
York, Lis.) NeYoSs 595,129, App Dave 
184 [aff 92 N.E. 1085, 198 N.Y. 541]. 
(11) Statements of deceased person 
to defendant that she wanted him to 
care for her property, and dispose of 
it for her, naming Seven persons to 
whom she wanted various amounts 
given, and, at defendant’s suggestion, 
said as to the remainder of her prop- 
erty: “I guess I will leave it for the 
convent—for your convent you are 
about to build.” Farley vy. Fitzsim- 
mons, 116 A. 606, 97 Conn. 872. (12) 
Statement of testator, having failed 
to mention the son’s wife in his will, 
that, although she was not remem- 
bered in the will, he had made ar- 
rangements with his wife to make 
the trust which he had promised in 
favor of the son’s wife, and that she 
should have the full share of what the 
son would have received if he had 
lived. Updike v. Mace, 194 F. 1001. 
(13) Writing between plaintiff and 
defendant, on one hand, and a third 
person, on the other hand, by which 
the third person agreed to assist in 
securing options on property and 
plaintiff and defendant agreed to pay 
him certain amounts therefor. Ware 
v. Quigley, 169 P. 377, 176 Cal. 694. 


{c] Expression of desire insuffi- 
cient though defendant’s intestate in- 
tended and expressed her desire to 
pay street improvement claim for 
which she was not liable, only fund 
designated or described in some way 
by her and appropriated to its pay- 
ment was impressed with a trust jus- 
tifying payment therefrom. May v, 
Smith’s Adm’r, 198 S.W. 2, 177 Ky. 
707. 
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[§ 47 


unequivoeal,'? explicit declaration of trust,1® or | no intent to create a trust appears, none will be 


circumstances which show beyond reasonable doubt 
that a trust was intended to be created.'® 


17. Eschen vy. Steers, 10 F.(2d) 739; 
Adamson vy. Black Rock Power & 
Irrigation Co., 297 F. 905 [cert den 45 
S:Ct. 196, 266 U.S. 630, 69 L.Ed. 477, 
and appeal dism 45 S.Ct. 196, 266 U.S. 
592, 69 L.Ed. 458]; Young v. Young, 
CONVENE Ls ac sao Ole Ari ene Oldman 
Vaughan’s Estate, 260 N.Y.S. 197, 145 
Misc. 332; In re AShman’s Estate, 72 
Aw 899) 223 Pa: 5433 Daniel v. Viar, 
aie SoIShy BAG) ae BVey BREy 


fa] Thus (1) a declaration in writ- 
ing by a father that he gave his son 
bonds, not to be used until after the 
father’s death, unless he deemed it 
necessary, but not stating that the 
father held for his son, and where, on 
the contrary, he held them as his own, 
collecting the interest and taking the 
proceeds, which he reinvested and 
mingled with the rest of his estate, in 
apparent disregard of any trust, did 
not show that the father held the 
bonds in trust for his son. In re 
Ashman’s EHstate, 72 A. 899, 223 Pa. 
543. (2) Trusts may be created by 
conveyance or assignment to the 
donee, or by transfer to third persons 
upon declared terms, or upon declara- 
tions which fasten a beneficial inter- 
est, but retain the legal title in the 
donor, language showing unequivocal- 
ly an intention on his part to create 
a trust being essential under the sec- 
ond and third method, although no 
technical terms are required. Samuell 
eos (Tex.Civ.App.) 207 S.W. 


[b] Parol declaration of trust in 
real estate must be unequivocal and 
explicit. Fleenor v. Hensley, 93 S.E. 
582, 121 Va. 367. 


18. Fla.—McCrory Stores Corp. v. 
Tunnicliffe, 140 So. 806. 


Md.—Clark v. Clark, 114 A. 722, 
Md. 38. 


Mo.—McKee y. Allen, 103 S.W. 76, 
204 Mo. 655. 


Neb.—Roddy v.: Roddy, 3 Neb. 96. 


N.Y.—Sayer v. Wynkoop, 161 N.E. 
417, 248 N.Y. 54; Title Guarantee, 
etc., Co. v. Haven, 108 N.E. 819, 214 N. 
Y. 468; Beaver v. Beaver, 22 N.E. 940, 
117 N.Y. 421, 15 Am.S.R. 531, 6 L.R.A. 
403; Webb’s Academy, ete., for Ship- 
builders v. Hidden, 103 N.Y.S. 659, 118 
App.Div. 711 [motion den 83 N.E. 1134, 
190 N.Y. 563, and aff 87 N.H. 1129, 194 
N.Y. 547]; Hoffman v. Union Dime 
Sav. Inst., 95 N.Y.S. 1045, 109 App. 
Div. 24. 


Or.—Allen yv. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—Evans’ Estate, 6 Pa.Co. 437. 
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Tenn.—Harris v. Union Bank, 1 
Coldw. 152; Citizens’ Bank, etc., Co. v. 
Bradt, (Ch.A.) 50 S.W. 778. 

Tex.—Roth vy. Schroeter, (Civ.App.) 
129 S.W. 208. 


Utah.—Skeen v. Marriott, 61 P. 296, 
22 Utah 73. 


Va.—Daniel v. Viar, 137 S.E. 526, 
147 Va. 323. 
[a] Vague and indefinite expres- 


sions made by a husband during his 
life are insufficient to establish a 
trust for his wife. Pope v. Safe De- 
posit & Trust Co., (Md.) 161 A. 404. 


[b] Mere intention insufficient.— 
The holder of the legal title may cre- 
ate a valid trust, either by a declara- 
tion of trust or by a transfer of the 
title on specified trusts; but a mere 
jntention to convey in a trust is not 
sufficient. Reynolds v. Thompson, 171 
Siw. 879, 161 Ky. 772. 


Where 


[ec] Express parol trust to be in- 
grafted on an absolute deed must be 
specific and clearly declared by the 
grantor, so that it may be executed 
by the trustee or enforced by the 
court. Roth v. Schroeter, (Tex.Civ. 
App.) 129 S.W. 203. 

{[d] Declaratory trust can only be 
established: First, if donor holds le- 
gal title to the subject matter, and de- 
clares she holds. it in trust; second, 
if donor transfers legal title to a trus- 
tee, and declares trustee holds the 
property in trust; third, if the prop- 
erty is already in the trustee, and 
donor declares trustee holds it in 
trust; or if the property is in posses- 
sion of a third person, and donor 
transfers title to a trustee, and de- 
clares trustee holds it in trust. Farm- 
ers’ Loan & Trust Co. v. Winthrop, 
202 N.Y.S. 456, 207 App.Div. 356 [mod 
144 N.E. 686, 238 N.Y. 477]. 


19. Ark.—Quattlebaum y. Hendrick, 
16 S.W.(2d) 591, 179 Ark. 494. 


Fla.—McCrory Stores Corporation v. 
Tunnicliffe, 140 So. 806. 


Ind.—Warner vy. Keiser, 177 N.E. 
869, 93 Ind.App. 547;-Flying Squadron 
Foundation y. Crippen, (App.) 141 N. 
BE. 896. 

Mich.—O’Neil v. Greenwood, 64 N. 
W. 511, 106 Mich. 572. 


Mo.—McKee v. Allen, 103 S.W. 76, 
204 Mo. 655. 


N.Y.—Sayer v. Wynkoop, 161 N.E. 
417, 248 N.Y. 54; Wadd v. Hazelton, 
38 Ng 1438387) NV ad2b 2h ol. R.A: 
693, 33 Am.S.R. 707; Beaver v. Beaver, 
212 INGE 940, P7 oN. Y. 421; 15 Am. SIR: 
5381, 6 L.R.A. 403; Devoe v. Lutz, 117 
N.Y.S. 339, 153 App.Div. 356; Webb’s 
Academy, ete., for Shipbuilders v. 
Hibben, 103 N.Y.S. 659, 118 App.Div. 
711 [motion den 83 N.BH. 1134 mem, 
190 N.Y. 563 (aff 87 N.H. 1129, 194 N. 
Y. 547) ]+ Hoffman vy. Union Dime 
Savings Inst., 95 N.Y.S. 1045, 109 App. 
Div. 

Or.—Allen v. Hendrick, 206 P. 733, 
741, 104 Or. 202. 


Tenn.—Citizens’ Bank, ete., 
Bradt, (Ch.A.) 50 S.W. 778. 


“No particular form of words is 
required to create a trust, and whether 
one exists is to be ascertained from 
the intention of the party, as mani- 
fested by the words used and the sur- 
rounding circumstances. The intent 
of a_settlor in the creation of a trust 
is what the court looks to, and not to 
any particular form of words.’ Allen 
vy. Hendrick, supra. 


[a] To constitute “implied trust,” 
the settlor’s acts and conduct must be 
unequivocal, the beneficiary must be 
unequivocally named, and the pur- 
pose must be established by unequivo- 
cal implication. Flying Squadron 
Foundation vy. Crippen, 169 N.E. 843, 
201 Ind. 482. 


[b] Transfer of bonds purchased 
by decedent before death, to himself 
in trust for children, although with- 
out the children’s knowledge, is a 
valid declaration of trust. In re Lei- 
bowitz’s Estate, 258 N.Y.S. 832, 144 
Misc. 611. 

{c] Letters and telegrams solicit- 
ing contributions to pay corporate in- 
debtedness give rise to an implied 
trust in the solicitor for the benefit 
of the corporation. Flying Squadron 
Foundation vy. Crippen, 169 N.E. 843, 
201 Ind. 482. 

[d] Intention may he inferred 
from the facts and circumstances of 
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held to exist, regardless of words used.?° 
pression of intention to hold the legal title of prop- 


The ex- 


the case. Chadwick v. Chadwick, 26 
N.W. 288, 59 Mich. 87. 

[e] Where parties purchased prop- 
erty through efforts of one of them 
to be paid for out of timber cut there- 
from, declarations of trust in favor 
of one of them with reference to a 
loan secured to further the enterprise 
show an equitable trust in all the 
property in question. Hughes vy. Sil- 
va, 184 P. 415, 42 Cal.App. 785. 

{f] Conveyance of land as declara- 
tion.— Where husband while solvent 
conveyed land bought with wife’s 
money to third person, who recon- 
veyed it to him as wife’s executor, 
such reconveyance amounted to decla- 
ration of trust. Stearns Coal & Lum- 
ber Co. v. Jones, 132 S.E. 716, 101 W. 
Va, 374. 

20. U.S.—Mitchell v. Murphy, 43 
BF. 425; Henry v. Henry, 12 F.(2d) 12 
[cert den 47 S.Ct. 94, 273 U.S. 698, 71 
L.Ed. 846]. 

Md.—Seabrook y. Grimes, 68 A. 883, 
107 Md. 410, 126 Am.S.R. 400, 16 L.R. 
A.N.S. 483. 
el ee v. Moses, (Ch.) 47 A. 

N.Y.—Townsend v. Rackham, 38 N. 
BE. 731, 143 N.Y. 516. 


Pa.—In re Painter, 42 Pa. 156 note. 


S.C.—Richardson vy. Inglesby, 34 S. 
CEHigiab 9; 


Tenn.—Citizens’ Bank, etc., Co. v. 
Bradt, (Ch.A.) 50 S.W. 778. 

Utah.—Skeen vy. Marriott, 61 P. 
296, 22 Uitah 73. 

[a] Rule applied to: (1) Deeds. 


Mitchell v. Murphy, 43 F. 425 (a deed 
drawn by one learned in the law, and 
clearly expressing an intention to cre- 
ate a trust for two named persons, 
but expressing no intention to create 
a trust for a third person, will be held 
not to create a trust for such third 
person); Corbett v. Gallagher, 114 N. 
BH. 751, 225 Mass. 480 (recital in deed 
to second mortgagee that it Shall not 
operate as a merger with his mort- 
gage, under which an entry to fore- 
close had been made); Rudolph v. 
Bennett, 168 N.W.. 758, 41 S.D. 24 
(where a deed contains no reversion- 
ary clause, does not name a benefi- 
ciary, and reserves no rights of any 
kind, an enforceable trust cannot be 
impressed on the property by reason 
of a condition specifying a proper use 
to which it was to be put by grantees 
as part of the consideration). (2) 
Letters. In re Walkinshaw’s Hstate, 
118 A. 766, 275 Pa. 121 (a letter from 
one to whom land was conveyed by 
his father, stating that he had always 
felt that he never had anything but a 
curtesy therein, is insufficient in it- 
self, or, when considered in the light 
of his testimony that by curtesy he 
meant that his interest would be 
greater than any other relation on ac- 
count of his blood relation, and not 
that he was holding the land in trust, 
to support an inference of a trust for 
grantor or his estate). (3) Wills. 
Mullong v. Schneider, 134 N.W. 957, 
155 Iowa 12; Cohn v. McClintock, 66 
So. 217, 107 Miss. 831 (provision for 
payment of debts); Gabriel v. Ga- 
briel, 139 N.Y.S. 778, 79 Misc. 346 [aff 
144 N.Y.S. 1117, 160 App.Div. 901] (a 
will reciting that the testatrix had 
received all her property from her de- 
ceased husband, and that she devised 
it in accordance with his intention 
that the residue should be divided 
among his children). 


[b] Expression of intent to hold as 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 47-48] 


erty for the benefit of another necessarily implies 
the intention to create a trust,?! and creates a trust 
where founded upon valuable consideration.?? 

[§ 48] (2) Use of Words “Trust” or ‘“Trustee.”?° 
While it must be evident that a trust was intend- 
ed,** it is not necessary to use the words 


absolute owner.—Language express- 
ing a power in the owner of property 
to dispose of it as he thinks proper 
does not manifest any intent of the 
owner to hold or dispose of that prop- 
erty in trust for some other person, 
but rather indicates a strong affirm- 
ance of the right of absolute disposi- 
tion which usually appertains to own- 
ership. Knapp v. Publishers, George 
Knapp & Co., 29 S.W. 885, 127 Mo. 53. 


[ce] Reservation of control of prop- 
erty.—Decedent’s attempted transfer 
of property with reservation of con- 
trol by decedent is not sustainable as 
a valid declaration of trust, as the 
reservation negatives any implication 
of intent to create a trust. In re 
Peno’s ,Eistate-221 N.Y.S. 205, 128 
Misc. 718. 


21. Hayden Plan Co. v. Wood, 275 
P. 248, 97 ak. App. 1; Taber v. Bailey, 
185.9 vo, 22 Caul. App. 620. 

22. In re Leverich’s Will, 135 Misc. 
774, 238 N.Y.S. 533 [aff 251 N.Y.S. 870, 
234 App.Div. 625]. 


23. Use in will see Wills [40 Cyc 
1727]. 

24. See supra § 47. : 

25. Cresswell v. Jones, 68 Ala. 420. 


26 Cal.—In re McCray’s Estate, 
268 P. 647, 204 Cal. 399; Simpson v. 
Simpson, 22 P. 167, 80 Cal. 237; Hay- 
den Plan Co. v. Wood, Zip P. bas, 97 
Cal.App. 1; Logan v. Ryan, 229 P. 993, 
68 Cal.App. 448; Taber v. Bailey, 135 
Pegio, ce CalApp: Git: “Carr vo Carr, 
Tippee 2ol, lo, CalnApp.. 480s" Cahlan 
v. Lassen County Bank, 105 P. 765, 
11) CaltApp: 53832 

Ind.—Citizens’ Loan & Trust Co. v. 
Herron, 115 N.E. 941, 186 Ind. 421 [aff 
(App.) 103. N.E. 1092]; Green v. Mc- 
Cord, 66 N.E. 494, 30 Ind.App. 470. 

Iowa.—Gilmer v. Gilmer, 202 N.W. 
527, 199 Iowa 748. 

Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61. 

Md.—Foschia y. Foschia, 148 A. 
121, 158 Md. 69; Baker v. Baker, 90 
A. 776, 123 Md. 32. 


Mo.—Mendenhall v. Pearce, 20 S. 
W.(2d) 670, 323 Mo. 964; Neal v. 
Bryant, 235 S.W. 1075, 291 Mo. 81; In 


re Soulard, 43 S.W. 617, 141 Mo. 642; 
Van Studdiford vy. Randolph, (App.) 
49 S.W.(2d) 250; Moulden v. Train, 
204 S.W. 65, 199 Mo.App. 509; Zeide- 
man v. Molasky, 94 S.W. 754, 118 Mo. 
App. 106. 

N.Y.—Matter of Leonard, 133 N.B. 
491, 218 N.Y. 5381; Rogers v. New 
York, etc., Land Co., 32 N.E. 27, 134 N. 
Y. 197; Morse v. Morse, 85 N.Y. 53; 
Van De Bogert v. Reformed Dutch 
Church of Poughkeepsie, 220 “Nise 
58, 219 App.Div. 220 [aff 220 N.Y.S. 
50, 128 Mise. 603]; In re Leverich’s 
Will, 238 N.Y.S. 533, 135 Misc. 774 [aff 
sub nom. In re Meeker, 251 N.Y.S. 870, 
234 App.Div. 625]. 

Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 


Va.—Hammond v. Ridley’s Ex’rs, 82 
S.B. 102, 116 Va. 393. 


Wis.—Otjen v. Frohbach, 134 N.W. 


832. 148 Wis. 301. 
27. Ala.—Cresswell v. Jones, 68 
Ala. 420. 


Cal.—Simpson v. Simpson, 22 P. 167, 
80 Cal. 237; In re McCray’s Estate, 
268 P. 647, 204 Cal.App. 399; Hayden 
Plan Co. v. Wood, 275 P. 248, 97 Cal. 
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words,?® if the 


“pon 


App. 1; Logan v. Ryan, 229 P. 993, 68 
Cal. App. 448: Taber v. Bailey, 135 P. 
§7d,.22 Cal App. 6u7 Carr v. Carr, 115 
Pe26l,  loSCal: App. 480; Cahlan v. 
Lassen County Bank, 105 P. 1055 )LL 
Cal.App. 533. 

Ind.—Citizens’ Loan & Trust Co. v. 
Herron, 115 N.E. 941, 186 Ind. 421 [aff 
(App.) 103 N.E. 1092]; Green v. Mc- 
Cord, 66 N.E. 494, 30 Ind.App. 470. 

Towa.—Gilmer v. Gilmer, 202 N.W. 
527, 199 Iowa 748. 

Ky.—Fox v. Faulkner, 
1079, 222 Ky. 584. 

Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61. 


Md.—¥Foschia v. Foschia, 148 A. 121, 


1 S.W. (2d) 


1158 Md. 69. 


Mo.—Neal v. Bryant, 235 S.W. 1075, 
291 Mo. 81; In re Soulard, 43 S.W. 617, 
141 Mo. 642; Van Studdiford v. Ran- 
dolph, (App.) 49 S.W.(2d) 250; Moul- 
den v. Train,’ 204 /S:W. 65," 199° Mo. 
App. 509; Zeideman v. Molasky, 94 S. 
W. 754, 118 Mo.App. 106. 


N.Y.—Morse v. Morse, 85 N.Y. 53; 
Van De Bogert v. Reformed Dutch 
Church of Poughkeepsie, 220 N.Y.S. 
58, 219 App.Div. 220 [aff 220 N.Y.S. 
50, 128 Misc. 603]; In re Leverich’s 
Will, 238 N-Y.S. 15338, 135-Mise. T74 
[aff sub nom. In re Meeker, 251 N.Y.S. 
870, 234 App.Div. 625]. 

Or.—Allen v. Hendrick, 206 P. 733, 
741, 104 Or. 202. 


Va.—Hammond v. Ridley’s Ex’rs, 82 
SE. 102, 216 Va. 393. 


Wis.-—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 


“In determining whether or not a 
trust has been created, the court will 
take into consideration the situation 
and relations of the parties, the char- 
acter of the property, and the pur- 
pose which the settlor had in view in 
making the declaration. The use of 
the words ‘trust’ or ‘trustee’ is not es- 
sential; but it is sufficient if the lan- 
guage used shows that the settlor in- 
tended to create a trust.” Allen v. 
Hendrick, supra. 


“Though . . . was designated as 
party of the second part in the deed, 
and the qualifying word ‘trustee’ was 
not added after her name to indicate 
that she took merely in that capacity, 
the language of the granting clause 
is such as to exclude the conclusicn 
that she took under it in any capacity 
other than as trustee for. The 
case is on a‘par with the celebrated 
bear case (Prewitt v. Clayton, 5 T.B. 
Mon. (Ky. 5), where it was said: ‘A 
bear well painted and drawn to the 
life is yet the picture of a bear, al- 
though the painter may omit to waite 
over it, “This is the bear.”’” Fo 
Faulkner, 1 S.W.(2d) 1079, 1080, 923 
Ky. 584. 


28. In re Soulard, 43 S.W. 617, 141 
Mo. 642; Van Studdiford v. Randolph, 
(Mo.App.) 49 S.W.(2d) 250. 

29. Cresswell v. Jones, 68 Ala. 420; 
In re McCray’s Estate, 268 P. 647, 204 
Cal.App. 399; Foscia v. Foscia, 148 A. 
121, 158 Md. 69; Neal v. Bryant, 235 
S.W. 1075, 291 Mo. 81. 


30. Ark.—Hume vy. 
Fife Ins, (Cox 
466. 


Indiana Nat. 
245 Sow. 19, 155, Ark. 


Cal.—In re Shaw’s WHstate, 246 P. 
48, 198 Cal. 352; Simpson v. Simpson, 
22 P. 167, 80 Cal. 237; Hayden Plan 
Co. v. Wood, 275 P. 248, 97 Cal.App. 1. 


sufficiently evident.*° 
not of itself be sufficient to create a trust,®° and 
their absence does not prevent a declaration of 
trust from being sufficient.*+ 
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trust,”?5 “trust,”?* or “trustee,”?? or equivalent 


creation of a trust is otherwise 
The use of such words will 


The fact that such 


Ga.—Trammell v. Inman, 42 S.E. 
246, 115 Ga. 874; Andrews vy. Atlanta 
Real Estate Co., 18 S.H. 548, 92 Ga. 
260. 

Ill.—Dept. of Public 
Buildings v. Porter, 158 N.E. 
Ill. 28. 

Ind.—Green v. McCord, 66 N.E. 494, 
30 Ind.App. 470. 

Iowa.—Casieel v. Flint, 83 N.W. 796, 
112 Iowa 92. 


Me.—WNelson v. Meade, 
129 Me. 61. 

Md.—Foschia v. Foschia, 148 A. 121, 
158 Md. 69; Saylor v. Plaine, 31 Md. 
158, 1 Am.R: 34: 

N.M.—Pershing v. Ward, 280 P. 254, 
34 N.M. 298. 

N.Y.—Baskowitz v. Continental Ins. 
Coy 1618 INVY:S:4680) elle App: Dineesto 
Pear dism 115 N.E. 1034, 220 N.Y. 


Works & 
366, 327 


149 A. 626, 


Pa.—Lawrence v. Godfrey, 
107, 296 Pa. 474. 


Wis.—Kuether v. Kuether, 183 N.W. 
695, 696, 174 Wis. 538; Otjen v. Froh- 
bach, 134 N.W. 832, 148 Wis. 301. 


“The ‘words ‘Trust’ or Trustees 
have, it is true, a defined and technical 
meaning, and are more generally as 
well as more properly used, but it is 
well settled that there is no magic in 
particular words, and any language 
which satisfactorily indicates an in- 
tention to stamp upon the devise the 
character of a trust will be sufficient.” 
Saylor v. Plaine, 31 Md. 158, 163, 1 
Am.R. 34. 


“While the words ‘in trust’ or ‘for 
trust,’ used in a conveyance, will, or 
decree, suggest a purpose to create a 
trust, yet they are not conclusive of 
such an intent.” Kuether v. Kuether, 
supra. 


[a] “Trust” or “trustee? have no 
magic power to create a trust, but 
whether an instrument creates a trust 
depends’ on the way in which trustees 
are to conduct affairs committed to 
them, and if they are to act as prin- 
cipals, a “trust” is created. Hayden 
gee oe v. Wood, 275 P. 248, 97 Cal. 

pp. 1. 


[b] Use of “trustee” is merely de- 
scriptio persone where no cestui que 
trust is named. Boskowitz v. Con- 
tinental Ins. Co., 161 N.Y.S. 680, 175 
App.Div. 18 [appeal dism 115 N.E. 
1034, 220 N.Y. 648]. 


{c] Rule applied.—That the par- 
ties called an instrument a trust deed 
when it declared no trust was not con- 
trolling. Cartwright v. Moffett, 136 
Ps sieer33 bs 1076, 69 Or. 368. 


31. Cal.—Simpson vy. Simpson, 22 
P. 167, 80 Cal. 237; Cahlan v. Lassen 
Cornty Bank, 105 P. 765, 11 Cal.App. 


146 A. 


Ind.—Citizens’ Loan & Trust Co. v. 
Herron, 115 N.E. 941, 943, 186 Ind. 421 
[aff (App.) 103 N.E. 1092, and cit 

Cyc]; Green v. McCord, 66 N.E. 494, 
30 Ind.App. 470. 


Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61. 


Md.—Foschia v. Foschia, 
121, 158 Md. 69; 
Md. 158, 1 Am.R. 


Mo.—In re Soulard, 43 S.W. 617, 141 
Mo. 642; Zeideman v. Molasky, 94S. 
W. 754, "118 Mo. App. 106. 


N.Y.—Fosdick v. Hempstead, 26 N. 


148 
pre v. Plaine, 31 
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words are used is strong evidence of an intention 
to create a trust,°* and their absence is significant 
where it is claimed that a trust was created.** 
following a grantee’s name in an 
instrument, has been held to be not merely deseriptio 
persone, but evidences the existence of a trust,*+ 
although it does not, by itself, create a trust.*° 
called “agent” or other similar desig- 


word “trustee,” 


trustee may be 
nation,®° or “attorney.?? 


[§ 49] (3) Precatory Words.*® 
recommendatory words will create a trust if they 
are sufficiently imperative to show that it is not 


SO esl oo UN Ve OO le TebeAuy CCU, 
NUOTSem Va IOLSS, 1Som INGYeteo So ebklie he 
Sohmer, 138 N.Y.S. 795, 153 App.Div. 
752. 

R.I.—Reynolds v. 
Ode 15. Re, 25. 

Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 

22. Farrington v. Stucky, 
325, ot C.C.A 311; Dresser vi 
46 Me. 48. 

33. Reynolds v. Hennessy, 2 
AD ait. dee -o LS: 

34 Sanford v. Van Pelt, 282 S.W. 
1022, 314 Mo. 175; Van Studdiford v. 
Randolph, (Mo.App.) 49 S.W.(2d) 250; 
Hughes v. Charlton, 141 S.E. 1, 104 W. 
Va. 640. 

[a] Thus a deed to a named per- 
son, ‘‘trustee,” reciting nominal con- 
sideration of one dollar, evidences the 
existence of a trust in the grantee. 
Sanford v. Van Pelt, 282 S.W. 1022, 
314 Mo. 175. 


35. U.S.—Jones v. Amalgamated 
Burlesque Enterprise, 285 F. 420. 


Neb.—Perry v. Ritze, 193 N.W. 758, 
110 Neb. 286. 

N.M.—Pershing v. Ward, 280 P. 254, 
34 N.M. 298. 

N.Y.—Fowler v. Coates, 94 N.E. 997, 
201 N.Y. 257; Ludlow v. Rector, etc., 
of St. John’s Church, 130 N.Y.S. 679, 
144 App.Div.. 207 [rev 124 N.Y.S. 75, 
68 Misc. 400 (reh den 130 N.Y.S. 1118, 
145 App.Div. 940)]; Peo. v. Stock 
Brokers’ Bldg. Co., 2 N.¥.S. 113, 49 
Hun 349 [aff 20 N.E. 414, 112 N.Y. 
670]. 

Pa.—Lawrence v. 
107, 296 Pa. 474. 


@6. Johnson v. Cook, 50 S.E. 367, 
122 Ga. 524 (if there is an intention 
to create a trust, the trustee may be 
designated in the trust instrument by 
the word “agent” or any other similar 
term). 


Hennessy, 2 A. 


SMB ase 
Dresser, 


A. 701, 


Godfrey, 146 A: 


37. Mersereau v. Bennet, 108 N.Y. 


S. 868, 124 App.Div. 413. 
38. Precatory words in wills see 
Wills [40 Cye 17384]. 


39. Wood v. Owen, 66 S.E. 951, 
133 Ga. 751; Maxwell v. Hoppie, 70 
Ga. 152. 


40. Bliss v. Bliss, 119 P. 451, 20 
Idaho 467; Hayes v. "Hayes, 145 S.W. 
1155, 242 Mo. 155; Howells State 
Bank v. Pont, 202 N.W. 457, 113 Neb. 
WSL; Montreal Bank v. Bower, 17 Ont. 
548 [aff 18 Ont. 226]. 


{a] Thus, where a son had before 
his marriage insured his life, naming 
his father and mother in the insur- 
ance policy as beneficiaries, and sub- 
sequent to marriage declined to 
change the beneficiaries in such pol- 
icy, but expressed to the father the 
hope and expectation that the father 
and mother would take care of his 
family in case of death, and never al- 
Jow them to want for anything, such 
words are not sufficient to establish 


TRUSTS 


The 


The 


Preeatory or 


terms 


a trust or .fixvits) terms. sss) sy. 
Bliss, 119 P. 451, 20 Idaho 467. 


41. Garde v. Goldsmith, 267 P. 104, 
204 Cal. 166; Preston v. Casner, 104 
Ili. 262; Ginn’s Adm’x v. Ginn’s 
Adm’r, 32 S.W.(2d) 971, 236 Ky. 217; 
Sanford’s Adm’r v. Sanford, 20 S.W. 
(2d) 83, 230 Ky. 429; In re Vaughan’s 
Estate, 260 N.Y.S. 197, 145 Misc. 332; 
Johnson v. Williams, 63 How.Pr. 233 
Neate N.Y.Wkly.Dig. 196 (aff 95 N.Y. 


42. Johnson v. Bingham, (Tex.Ciyv. 
App.) 251 S.W. 529; Lanigan v. Miles, 


172 P. 894, 102 Wash. 82. 
43. U.S.—Robertson v. Bemis & 
Vosburgh, 226 F. 828. 


Ala.—Howison v. Baird, 40 So. 94, 
145 Ala. 683. 

Cal.—Root v. Kuhn, 
Cal.App. 600. | 

D.C.—Dahlgren v. Dahlgren, 55 
App.D.C. 52, 1 F.(2d) 755 [cert den 
45 S.Ct.) 125, 266 U.S: 626, 69) L.lid, 
475]. 

Ill.—Gregory v. Gregory, 175 N.E. 
804, 343 Ill. 680; Osborn v. Rearick, 
156 N.E. 802, 325 Tl. 529; Marble v. 
Marble’s Estate, 136 N.E. 589, 304 Isl. 
229 [aff 223 Il. App. 524]. 

Ind.—Holsapple v. Schrontz, 
N.E. 547, 65 Ind.App. 390. 

Ky.—Barkley v. Lane, 6 Bush 587. 

Md.—Book Depository of Balti- 
more Annual Conference of Metho- 
dist Episcopal Church y. Trustees of 
Church Rooms Fund of Methodist 
Episcopal Church, 838 A. 50, 117 Md. 
6. 


ON. ee OOs ork 
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Mo.—Sanford v. Van Pelt, 282 S.W. 
1022, 314 Mo. 175; Northrip v. Burge, 
164 S.W. 584, 255 Mo. 641; Samuel 
Haas Trimmed Hat Co. v. Service 
Ass'n, 297 S.W. 129, 136, 222 Mo.App. 
307. Peit Cye]. 

Neb.—Roddy y. Roddy, 3 Neb. 96. 


N.J.—Austin v. Young, 106 A. 395, 
90 N.J.Eq. 47. 

N.Y.—Clarke v. Leupp, 88 N.Y. 228 
[rev 24 Hun 342]; Mott v. Richtmy.- 
er, 57 N.Y. 49; Dillaye v. Greenough, 


45 N.Y. 438. 

N.C.—Freeman v. Rose, 135 S.B. 
ak 192 N.C. 7382; Rousseau v. Call, 
85 S.H. 414, 169° N.C. 1738. 


Okl.—Sibenaler vy. 
P. 6838, 54 Okl. 16. 

Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202; In re Johnson’s Estate, 
1G. PP. 8850 100 Or 142" Howard. v. 
Foskett, 189 P. 396, 96 Or. 446. 

Tenn.—Harris v. Union Bank, 1 
Coldw. 152. 


Utah.—Skeen v. Marriott, 61 P. 296, 
22 Utah 73. 

Va.—Shield v. BE. S. Adkins & Co., 
85 S.E. 492, 117 Va. 616. 

Wash.—Pacheco vy. 
927, 1389 Wash. 566. 


Wis.—Otjen v. nero 134 N. Ww. 
832, 148 Wis. 301 


Weiderholt, 153 


Mello, 247 P. 


[§§ 48-50 


left discretionary with the party to act or not, and 
if the trust is otherwise sufficiently declared,*® but 
they will create a trust only when it clearly appears 
that such was the intention of the settlor;*® but a 
mere expression of a wish is not enough,*+ and in- 
definite and unsatisfactory expressions of a mere 
intention will not suffice as a declaration of trust 
when the deed is absolute.*?" 

[§ 50] c. Certainty—(1) In General. 
Jaration must make reasonably certain its material 
42 so that a court may enforce its execution.** 
It is not necessary, however, that the declaration 


The dee- 


[a] Rule applied.—(1) Agreement 
entitling trustee to sell property, pay 
encumbrances, and devote corpus for 
benefit of beneficial owner’s children, 
without providing for amount chil- 
dren are to receive, termination of 
trust, and disposition of principal, or 
any residue remaining after objects 
of trust have been accomplished, is 
too uncertain for administration. 
Dahlgren v. Dahlgren, 55 Shp. DiC b2, 
iY (24) 755 [cert den 45 S.Ct. 125, 366 
U.S. 626, 69 L.Ed. 475]. Q) An alleg- 
ed parol trust in land, arising out of 
a purchase by defendants under an 
agreement that plaintiff should share, 
will not be enforced, where the terms 
on which plaintiff should share were 
not agreed on. Shield v. BK. S. Adkins 
& “Co., 85 Sb. 492) 11% Van 616. Gop 
When the settlor, the trustee, the ces- 
tui que trust, the property transfer- 
red to the trustee, and the object to 
be attained, all appear with reason- 
able certainty from the writing, the 
requirements of the law are satis- 
fied, and an express trust is thereby 
established. Holsapple v. Schrontz, 
117 N.E. 547, 65 Ind.App. 390. (4) 
Where it was claimed that a wife in 
consideration of the conveyance of 
land to herself and her husband as 
tenants by the entireties agreed in 
case she survived the husband to con- 
vey it to his children reserving a life 
estate, a letter written the husband 
of one of the children, stating that 
she was not in a position to know 
“what arrangement could be made 
protecting my life interest in the 
properties as well as my personal eq- 
uity therein,’ and that she must have 
the advice of counsel and would then 
communicate with him, was not a 
sufficient declaration of trust. How- 
ard v. Foskett, 189 P. 396, 96 Or. 446. 


[b] Parol trust must be clear and 
definite in its terms, with a definite 
subject, object, and purpose. Wieh- 
tuechter v. Miller, 208 S.W. 39, 276 
Mo. 322 

[c] Sufficiency of expressicn.— 
Where the trust is required to be in 
writing, it is sufficient if it sets out 
the terms of the trust with sufficient 
certainty to render it enforcéable. 
St. Catherine’s Cemetery v. Fidelity 
Trust Co., 154 S.W. 29, 152 Ky. 797. 
44. D.C.—Dahlgren v. Dahlgren, 
5 App.D.C. 52, 1 F.(2d) 755 fcert den 
5 S.Ct. 125, 266 U.S. 626, 69 L.Ed. 
oO 
Ga.—Prince v. Barrow, 48 S.B. 412, 
120 Ga. 810. 

1ll—Marble v. Marble’s Estate, 136 


apo 
AITO 


N.E. 589, 804 Ill: 229 [aff 223 Ti. ‘App. 
524]; Flanner v. Fellows, 68 N.RBE. 
1057, 206 Ill. 136. 


Ind.—Gaylord v. Lafayette, 
BH, 899, 125 Ind. 423. 


N.Y.—In re Catlin, 160 N.Y.S. 1034 
97 Misc. 223. 


ALT IN 


, 


N-G-—Haust’ v. sHanst. 1a Ss. maeoe 
144 N.C. 383. 
Wis.—Holmes v. Walter, 95 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 50-52] 


express every element so clearly that nothing can 
be left to inference or implication,*® it being suffi- 
cient if the donor’s general intent and the objects 
thereof are ascertainable by the tribunal provided 
for that purpose;*® and where the trust instrument 
itself provides a definite test whereby the obscurity 
may reasonably be made certain, the trust is not 


void.47 


[§ 51] (2) Subject Matter or Property. The re- 
quirement of certainty in the material terms of the 


380, 118 Wis. 409, 62 L.R.A. 986; Mc- 
Hugh v. McCole, 72 N.W. 631, 97 Wis. 
166, 65 Am.S.R. 106, 40 L.R.A. 724. 


Alta.—Jacques v. Hopkins, (Alta.) 
[1931] 3 Dom.L.R. 410, 422. 


[a] Reason for rule.—The court 
can only find the existence of a trust 
on evidence of the terms and condi- 
tions of its creation, and the conclu- 
sion cannot be derived from surmise 
or conjecture, even though the inten- 
tion to create a trust clearly appears. 
Marble v. Marble’s Estate, 136 N.E. 
589, 304 Ill. 229 [aff 223 111.App. 524]. 


45. Osborn v. Rearick, 156 NE. 
802, 325 Ill. 529; Fox v. Fox, 95 N.E. 
498, 250 Ill. 384. 

46. In re Mears’ Estate, 149 A. 157, 
299) Bas, 24:7. 

47. Willats v. Bosworth, 166 P. 


3857, 33 Cal.App. 710; Becker v. Ches- 
ter, 91 N.W. 87, 650, 115 Wis. 90. 


{a] Thus a written declaration 
which shows on its face that it was 
intended to be a declaration of trust, 
which names the beneficiaries, de- 
seribes the property, and defines the 
duties of the trustee, is not void for 
indefiniteness, although the term is 
not stated, but arises by necessary 
implication from the provision re- 
lating to distribution of the property 
by the trustee. Willats v. Bosworth, 
166 P. 357,132 Cal.App. 710. 


48. See supra § 50. 


49. U.S.—Adamson v. Black Rock 
Power & Irrigation Co., 297 FE. 905 
[cert den 45 S.Ct. 196, 266 U.S. 630, 69 
L.Ed. 477, and appeal dism 45 S.Ct. 
196, 266 U.S. 592, 69 L.Ed. 458]; Rob- 
ertson v. Bemis & Vosburgh, 226 F. 
828. 

Conn.—Birge v. Nucomb, 105 A. 335, 
93 Conn. 69. 


Ill. Department of Public Works 
and Buildings v. Porter, 158 N.E. 366, 
327 Ill. 28; Osborn v. Rearick, 156 N. 
E. 802, 325 Ill. 529; Marble v. Mar- 
ble’s Estate, 136 N.E. 589, 304 Il. 
229). fatt 223: ULApp. 524); Snyder 
v. Snyder, 117 N.E. 465, 280 Ill. 467; 
Roth v. Michalis, 17 N.E. 809, 125 Ill. 


325; Mills v. Newberry, 1 N.E. 156, 

D2 ih 123, 54. Am R., 213. 
Ky.—Sanford’s Adm’r v. Sanford, 

20 S.W.(2d) 83, 280 Ky. 429; Frazee 


v. Phoenix Nat: Bank, 170 S.W. 532, 
161 Ky. 175; McCandless v. MeCand- 
Tessy lotr soc oon ce veduses 1.90" 


Md.—Seabrook v. Grimes, 68 A. 883, 
107 Md. 410, 126 Am.S.R. 400, 16 L.R. 
A. 483; Berry v. Derwart, 55 Md. 66. 


Mich.—Renz v. Stoll, 54 N.W. 276, 
94 Mich. 377, 34 Am.S.R. 358. 

Minn.—Atwater v. Russell, 51 N.W. 
629, 52 N.W. 26, 49 Minn. 57. 

Neb.—Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667; Roddy v. 
Roddy, 3 Neb. 96. 

N.J.—Austin v. Young, 106 A. 395, 
90 N.J.Eq. 47. 

N.Y.—Crouse v. Frothingham, 
N.Y. 105 [rev 27 Hun 123]. 

N.C.—Rousseau vy. Call, 85 S.E. 414, 
169 N.C. 278. 
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declaration of trust*® extends to, and includes, the 
subject matter or property embraced in the trust,*® 
and it has been held that the property must be identi- 
fied with as much certainty as is required in a deed 
of conveyance;°° but the rule of id certum est quod 
certum reddi potest has been held applicable.®+ 


[§ 52] (3) Beneficiaries.®? 


The rule of certainty 


in the material terms of a declaration of trust®? 


Or.—In re Johnson’s Estate, 196 P. 
385, 100 Or. 142. 


Pa.—In re Eshbach, 46 A. 905, 197 
Pa. 153; Ash v. Ash, 4 Pa.Dist. 725. 


R.I.—Taft v. Dimond, 18 A. 183, 16 
R.I. 584. 

Utah.—In re Dewey’s Estate, 143 P. 
124, 45 Utah 98, Ann.Cas.1918A 475. 


Wash.—Pacheco vy. Mello, 247 P. 
927, 1389 Wash. 566. 


Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301; Illinois Steel Co. 
v. Witsotski, 131 N.W. 848, 146 Wis. 
572; Illinois Steel Co. v. Konkel, 131 
N.W. 842, 146 Wis. 556. 


Eng.—Cowman v. Harrison, 10 Hare 
234, 44 Eng.Ch. 227, 68 Reprint 913. 


[a] Declarations held sufficiently 
certain.—(1) A description of realty, 
in an instrument conveying the same 
to be held in trust, is sufficient when 
it describes the property with such 
certainty as to satisfy the essentials 
of a description in a deed. Gates v. 
Pauly 94 NAW 5000 Lh OW ised 702-02) 
The subject of a trust is declared 
with sufficient definiteness where a 
person signs a writing in which he 
declares that he holds two thousand 
dollars of his daughter’s money, that 
she is to receive interest thereon dur- 
ing her life, and that at her death 
the principal shall be paid to her chil- 
dren. In re Eshbach, 46 A. 905, 197 
Par 1b3. 163) bequest, instrust! of 
“all the rest, residue and remainder of 
my property of every kind and na- 
ture whatsoever” is not uncertain as 
to the subject matter. In re Dewey’s 
Estate, 143 P. 124, 45 Utah 98, Ann. 
Cas.1918A 475. (4) Power given a life 
tenant to dispose of realty in order 
to supply herself with the comforts 
and necessities of life does not ren- 
der uncertain the subject matter of 
a remainder in trust, so as to invali- 
date the trust. Burke v. Burke, 102 
INE. 293, 5259) TY. 262; » ¢5)-; Descrip- 
tion in declaration of trust that the 
subject of the trust was “all my real 
property” is sufficient where the set- 
tlor had only one piece of property. 
Innis v. Michigan Trust Co., 213 N. 
W. 85, 2388 Mich. 282. (6) The fact 
that the expenses of administering 
the trust are to be paid out of the 
rents and proceeds, and that conse- 
quently the amount to be paid over to 
the beneficiary cannot be determined 
until the time of payment arrives, 
does not render the subject of the 
trust indefinite. Atwater v. Russell, 
51 N.W. 629, 52 N.W. 26, 49 Minn. 
bitte (7) Where the owner of large 
holdings of certain mining stock by 
oral and written statements declared 
a trust in plaintiff’s favor for 10,000 
shares of such stock at 75 cents per 
share, the price at which such owner, 
with the assistance of plaintiff, pur- 
chased same, the trust will not fail 
because no particular portion of the 
stock was set apart for plaintiff, the 
declarant at the time of the declara- 
tion having with the assistance of 
plaintiff purchased more than 600,000 
shares of such stock. Rollestone y. 
National Bank of Commerce in St. 
Louis, 252 S.W. 394, 299 Mo. 57. 


[b] Declarations held uncertain. 


‘Snyder v. Snyder, 117 N.E. 


requires that there be certainty as to the objects 
or beneficiaries of the trust.°4 


The beneficiaries 


—(1) A letter written by an alleged 
trustee to whom land had been con- 
veyed by an absolute deed, referring 
to the conveyance and containing 
matter indicating that others were 
interested therein, but failing to in- 
dicate the lands in question as the 
subject of the trust, was not suffi- 
ciently definite to establish that the 
lands were conveyed to the writer in 
trust. Jllinois Steel Co. v. Witsotski, 
131 N.W. 848, 146 Wis. 572; Illinolis 
Steel Co. v. Konkel, 131 N.W. 842, 146 
Wis. 556. (2) A statement, signed by 
decedent, acknowledging an account, 
and stating it would be paid from 
the family estate, without designat- 
ing in what the estate consisted, was 
not an admission by decedent that the 
property owned by her was the in- 
crease of property left by her father 
and mother, which belonged to the 
whole family. Marble v. Marble’s Es- 
tate, 136 N.E. 589, 304 Ill. 229 [aff 223 
Tll.App. 524]. (3) An acknowledg- 
ment by a decedent of an account, 
with a statement it would be payable 
out of the family estate, does not suf- 
ficiently designate the subject mat- 
ter to be a valid declaration of the 
trust, where the evidence did not 
show there was any estate belonging 
to the family, since the words “fam- 
ily estate’? have no technical mean- 
ing, and without a context are with- 
out meaning. Marble v. Marble’s Es- 
tate, supra. (4) Guardian’s report, 
stating that ward’s money had been 
invested in land, but not describing 
or identifying any land, is not a suffi- 
cient declaration of trust respecting 
land purchased in her own name. 
465, 280 
Tll. 467. (5) A will attempting to be- 
queath money to testatrix’s sister in 
trust, ‘to be placed in a savings bank 
to be used for her care and comfort,” 
did not create a trust, no sum of mon- 
ey or other property having been des- 
ignated. Birge v. Nucomb, 105 A. 
335, 98 Conn: 69. 

[ec] Parol declarations must defi- 
nitely and clearly declare the subject 
matter. Frazee v. Phoenix Nat. Bank, 
170 S.W. 532, 161 Ky. 175; Rousseau 
v.-Call, 85 S.B. 414, 169 N.C. 173. 


50. Pacheco v. Mello, 247 P. 927, 
139 Wash. 566. 


51. Sinclair v. Purdy, 139 N.E. 255, 
Deb INAV 245% 


{a] Thus, under Real Prop. L. 
(Consol. L. c 50) § 242, providing that 
a declaration of trust can be proved 
by a writing subscribed by the per- 
son declaring it, a letter referring to 
the writer’s property without more 
definitely describing it was a suffi- 
cient memorandum, where the writer 
had no other real estate, the rule of 
id certum est quod certum reddi po- 
test being applicable. Sinclair vy. 
Purdy, 139 N.B. 255, 235 N.Y. 245: 

52. Who may be beneficiary sce 
supra § 24, 

53. See supra § 50, 

54. U.S.—Union Trust Co. of Pitts- 
burgh v. McCaughn, 24 F.(2d) 459; 
Adamson v. Black Rock Power & Ir- 
rigation Co., 297 F. 905 [cert den 45 
S.Ct. 106, 266 U.S. 630, 69 L.Ed. 477, 
and appeal dism 45 S.Ct. 196, 266 U. 
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must be expressly named®® or so designated or de- 
seribed as to be capable of identification,®* or of 
Designation of beneficiaries 
as a class is a sufficiently certain designation,®® pro- 


being ascertained.°* 
vided the class is clearly defined.®® 


S. 592, 69 L.Hd. 458]; 
Bemis & Vosburgh, 226 F. 828; Unit- 
ed States v. Oregon & C. R. Co., 186 F. 
861. 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849; Byrne Realty Co. v. South 
Florida Farms Co., 89 So. 318, 81 Fla. 
805. 


Ga.—Beall v. Drane, 25 Ga. 430. 


Ill.— Dept. of Public Works & Build- 
ings v. Porter, 158 N.E. 366, 327 Ili. 
28; Osborn v. Rearick, 156 N.E. 802, 
325 Ill. 529; Marble v. Marble’s Hs- 
tate, 136 N.E. 589, 304 Ill. 229 [aff 223 
Tl App. 524]. 


Ind.—Christian y. Highlands, 69 N. 
E. 266, 32 Ind.App. 104. 


Iowa.—Filkins v. Severin, 104 N.W. 
346, 127 Iowa 738. 


Ky.—Sanford’s Adm’r v. Sanford, 
20 S.W.(2d) 83, 280 Ky. 429; Frazee 
Vv. Phoenix Nat. Bank, 170 S/W. 532, 
ae Ky. 175; Barkley v. Lane, 6 Bush 
587. 

Md.—Baltimore Life Ins. Co. of 
Baltimore City v. Trustees of Wood- 
berry Ave. M. HE. Church of Baltimore 
City, 129 A. 908, 148 Md. 603; Isaac 
Ven EINOry, yA. vile. 64 Mid. 6333. 


Mass.—Cowley v. Twombly, 53 N. 
BK. 886, 173 Mass. 393, 46 L.R.A. 164; 


Chamberlain v. Stearns, 111 Mass. 
267. 

Minn.—Mattsen v. U. S. Ensilage 
Harvester Co., 213 N.W. 893, 171 
Minn. 237. 


Neb.—Roddy vy. Roddy, 3 Neb. 96. 


N.H.—Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1433. 


N.J.—Austin vy. Young, 106 A. 395, 
90 N.J.Eq. 47. 


N.Y.—Fosdick v. Hempstead, 26 N. 
yo Odes wi2 5) IN Yeas l,0 dlrs RAST Lo 
Holland v. Alcock, 16 N.E. 305, 108 N. 
Y. 312, 2 Am.S.R. 420, 20 Abb.N.Cas. 
447; Dillaye v. Greenough, 45 N.Y. 
438; Cole v. Levy, 208 N.Y.S. 481, 212 
App.Div. 84; Bryant v. Shaw, 180 N. 
Y.S. 301, 190 App.Div. 578; Gueutal 
v. Gueutal, 98 N.Y.S. 1002, 113 App. 
Div. 310; Gross v. Moore, 22 N.Y.S. 
1019, 68 Hun 412 [aff 36 N.H. 343, 141 
N.Y. 559]; Butler v. Green, 19 N.Y.S. 
890, 65 Hun 99; Read v. Williams, 8 
NYS, 24, 4 Silv.Sup. 295, [mod 26 
NEMA oO Lab NOY. (060) .20 7 sAmo SR. 
748]; Chili First Presb. Soc. v. Bow- 
en, 21 Hun 389; Jarvis v. Babcock, 5 
Barb. 139; In re Catlin, 160 N.Y.S. 
1034, 97 Misc. 223; In re Moller’s Hs- 
tate, 178 N.Y.S. 682; Matter of Foley, 
NOMINDYS) 12,52 ‘Connoly, Surr: (298 
McKeon v. Kearney, 57 How.Pr. 349; 
Ludlam v. Holman, 6 Dem.Surr. 194. 


N.C.—Rousseau v. Call, 85 8.H. 414, 
169 N.C. 173. 

Or.—In re Johnson’s Estate, 196 P. 
385, 100 Or. 142. 

Pa.—Dyer’s Appeal, 107 Pa. 446. 

S.c.—Board of Directors of Theo- 
logical Seminary v. Lowrence, 119 S. 
2383, 126 SCs 89. 

S.D.—Annis v. Huggins, 152 
114, 385 S.D. 300. 

Tenn.—Davis v. Bullington, 47 S.W. 
(2d) 555, 164 Tenn. 272; Harris v. 
Union Bank, 1 Coldw. 152. 

Utah.—In re Dewey’s Estate, 143 P. 
124, 45 Utah 98, Ann.Cas.1918A 475. 


Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338; Emory, etc., College v. 


N.W. 


TRUSTS 


the trust.®° 


It is not neces- 


Robertson v. {Shoemaker College, 23 S.E. 765, 92 Va. 


320; Stonestreet v. Doyle, 75 Va. 356, 
40 Am.R. 731. 


Wash.—In re Williams’ Estate, 10 
P.(2d) 219, 167 Wash. 524; Pacheco 
vy. Mello, 247 P. 927, 139 Wash. 566. 


W.Va.—Weaver v. Spurr, 48 S.E. 
852, 56 W.Va. 95; Brown v. Caldwell, 
23 W.Va. 187, 48 Am.R. 376; Ameri- 
can Bible Soc. v. Pendleton, 7 W.Va. 
18) 


Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301; In re Kavanaugh’s 
Estate, 126 N.W. 672, 143 Wis. 90, 28 
L.R.A.N.S. 470. 


Can.—Connell y. Connell, 37 Can.S. 
C, 404. 


[a] Beneficiaries held designated 
with sufficient certainty.—(1) Be- 
quest to a county “for the benefit of 
public schools.” Bell County v. Alex- 
ander, 22 Tex. 350, 73 Am.D. 268. (2) 
The objects of a trust, as expressed 
by a will, “my nephews and _ niec- 
In re Dewey’s Estate, 143 P. 
124, 45 Utah 98, Ann.Cas.1918A 475. 


[b] Beneficiaries held too uncer. 
tain.—(1) An act granting lands to 
a railroad company, with a proviso 
that they shall be sold to actual set- 
tlers only in quantities not greater 
than one quarter section to one pur- 
chaser and for a price not exceeding 
two dollars and fifty cents per acre. 
United States v. Oregon & C, R. Co., 
186 EB. 861. (2) A grant of land in 
trust for a burying ground for all 
white religious societies of christians 
and the members thereof. Brown v. 
Caldwell, 23 W.Va. 187, 48 Am.R. 376. 
(3) Trust attempted to be created by 
deed of lease to named persons in 
trust, to hold house erected thereon 
as place of worship for use of ‘the 
members of the Methodist Episcopal 
Church in the United States,” and per- 
mit ministers of such church to 
preach therein. Baltimore Life Ins. 
Co. of Baltimore City v. Trustees of 
Woodberry Ave. M. E. Church of Bal- 
timore City, 129 A. 908, 148 Md. 608. 


‘(4) Trust insured attempted to estab- 


lish by making life policy payable to 
Wate in trust.) Union (irustiConiof 
Pittsburgh v. McCaughn, 24 F.(2d) 
459. (5) Trust for person and “his es- 
tate.” Cole v. Levy, 208 N.Y.S. 481, 
212 App.Div. 84. (6) A trust for the 
building of a schoolhouse. Emory, 
etc., College v. Shoemaker College, 23 
8.) 765, 92) Va. 320: Stonestreet. v- 
Doyle, 75 Va. 356, 40 Am.R. 731. But 
see Rhodes v. Maret, 119 S.W. 1139, 
102 Tex. 519 [aff 112 S.W. 433, 102 Tex. 
519] (where a lodge and citizens, de- 
siring to erect a building, contributed 
money to build a lodge and school- 
house on land of the lodge, the lower 
room to be used for school purposes, 
and the lower story was so occupied 
for mere than thirty years, the object 
of the trust was sufficiently definite, 
and the lodge stood seized for the pur- 
poses of maintaining the lower story 
of the building as a schoolhouse). 
(7) A trust to divide five hundred 
dollars income among testator’s poor 
relations selected by the executors 
and trustees. In re Moller’s Estate, 
178 N.Y.S. 682. (8) Will suggesting 
that trustees sell testator’s plant to 
corporation organized by employees. 
In re Williams’ Estate, 10 P.(2d) 219, 
167 Wash. 524. 


[c] Parol evidence must be cer- 
tain as to beneficiaries. Frazee v. 


[§ 52 


sary that the beneficiaries must all be named, or in 
existence, or known at the time of the creation of 
Certainty as to all beneficiaries of a 
trust is not essential to its validity so long as it 
is certain as to some, for as to those it will be held 


Phenix Nat. Bank, 170 S.W. 532, 161 
Ky. 175; Rousseau v. Call, 85 S.E. 414, 
169 N.Cy 173. 


Reid v. Barry, 112 So. 846, 93 


55. 
Fla, 849. 
56. Reid v. Barry, supra; In re 


Johnson’s Estate, 196 P. 385, 100 Or. 
142. 


57. Heyward-Williams Co. v. Mc- 
Call, 79 S.H. 133, 140 Ga. 502; San- 
ford’s Adm’r v. Sanford, 20 S.W.(2d) 
83, 230 Ky. 429; Mattsen v. U. S. En- 
Silage Harvester Co., 213 N.W. 893, 
171 Minn. 237; Holmes vy. Mead, 52 
N.Y. '332)° In tre iCathin= 160nINevess 
L034, 97 Mise. 223: 


[a] Bule applied.—(1) It is no ob- 
jection to the validity of a trust cre- 
ated by a deed that the cestuis que 
trust cannot be definitely known un- 
til the death of the trustee, but is suf- 
ficient that they come into being dur- 
ing the trustee’s life and be distin- 
guished at her death. Heyward-Wil- 
liams Co. v. McCall, 79 S.E. 133, 140 
Ga. 502. (2) Where beneficiaries of a 
trust are those who furnished uncom- 
pensated financial aid to the grantor 
for a specified purpose, they are capa- 
ble of being made certain, and 
the trust is valid. Mattsen  v. 
U. S. Ensilage Harvester Co., 213 N. 
W. 893, 171 Minn. 237. (3) A will pro- 
vision directing the trustee to hold 
the estate for certain relatives and 
their heirs, limited to persons living 
at testator’s death, is not invalid for 
uncertainty, as the beneficiaries may 
become certain. Sanford’s Adm’r vy. 
Sanford, 20 S.W.(2d) 838, 230 Ky. 429. 


58. U.S.—McKee v. Lamon, 16 S. 
Ct. 11, 159 U.S. 317, 40 L.Ed. 165; Fa- 
gan v. Thompson, 38 F. 467; Heer- 
pate v. ‘Schmaltz, % BH. 566; 10 °Biss: 


Ind.—Lagrange County vy. Rogers, 


55 Ind. 297; De Bruler v. Ferguson, 
Be Ind. 549; Ex p. Lindley, 32 Ind. 
67. 


Kan.—Stout v. Hosmer, 257 P. 223, 
123 Kan. 697. 


Ky.—Sanford’s Adm’r v. Sanford, 
20 S.W.(2d) 838, 280 Ky. 429. 


Mich.—Turner v. Ontonagon River 
Imp. Co., 43 N.W. 1062, 77 Mich. 603. 


N.H.—Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1438. 


Ohio.—Hunt y. Edgerton, 
Cirsce oie 


Vt.—Cathcart vy. Nelson, 40 A. 826, 
(AW Was vase: 


pee ee v. Palmer, 29 Wis. 


[a] Thus, within the meaning of 
this rule, a deed of trust providing 
that certain property shall be ulti- 
mately distributed among the gran- 
tor’s next of kin according to the 
statute of distributions of the state 
of New York sufficiently designates a 
class of persons capable of being defi- 
nitely ascertained. New York L. Ins., 
Ce Co. v. Hoyt, 55 N.E. 299, 161 N. 


29 Ohio 


59. Murdock v. Bridges, 39 A. 475, 
91 Me. 124; Tilden v. Green, 28 N.E. 
880, 180 N.Y. 29, 27 Am.S.R. 487, .14 
fe eae 33; Heiss v. Murphey, 40 Wis. 

60. Harrison v. Harrison, 36 N.Y. 
543, 2 Transcr.App. 348 [aff 42 Barb. 
AEA Gilman vy. Reddington, 24 N. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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valid, although not as to the uncertain ones.¢t A 
trust conferring on the trustee ample power to de- 
termine the beneficiaries thereof has been held not 
uneertain.®? 


Alternative beneficiaries. A trust for the benefit 
of certain persons, or either of them, has been. held 
void for uncertainty ;°* but a trust for the benefit 
of certain persons “or their heirs’ has been held 
valid on the basis that “or” will be construed as 
‘and.’ 64 


Unincorporated associations.®> A trust for an un- 
incorporated association and the use and benefit of 
the members thereof, without stating who the mem- 
bers were, is too uncertain as to the beneficiaries,*® 
unless it is contemplated at the time that the as- 
sociation will, and subsequently does, become in- 
corporated.®7 However, there is no uncertainty as 
to the beneficiaries of a trust for a joint stock asso- 
ciation where the shares of the members are trans- 
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uncertainty, as by the support of man 
and wife is meant such support as is 
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ferable only upon the books of the association.®* 


[§ 53] (4) Interests of Beneficiaries. The cer- 
tainty required in a declaration of trust®® hed 
to the nature of the interest of the beneficiary,‘° 
and the quantity or amount of each beneficiary’s in- 
terest.71_ While a trust is valid where it is impera- 
tive as to the amount to be used for the beneficiary,‘ 
where the amounts, if any, which the beneficiaries 
are to receive are wholly discretionary with the 
alleged trustee, the trust is too uncertain to be en- 
forceable.7* Respective interests need not be desig- 
nated where there are several beneficiaries, as it 
is presumed they take equal interests, so that 
the trust is not uncertain.** 


[§ 54] (5) Manner of Performance. The requi- 
site of certainty*® includes certainty as to the man- 
ner in which the trust is to be performed.’® It is 
not necessary, however, that all the details of the 
management and execution of the trust be specified,“* 


74. Loring v. Palmer, 6 S.Ct. 1073, 
118 U.S. 321, 30 L.Ed. 211; Kinney v. 


61. Russell’s Ex’rs v. Passmore, 
103 S.B. 652, 127 Va. 475. 
y 62. Miller v. Teachout, 24 Ohio St. 
PAs 


63. Wright v. Pond, 10 Conn. 255. 


64. O’Rourke v. Beard, 23 N.E. 576, 
151 Mass. 9. 

65. As beneficiaries generally see 
supra § 24. 

66. Lane v. Eaton, 71 N.W. 1031, 
69 Minn. 141, 65 Am.S.R. 559, 38 Hes 
A. 669; German Land Assoc, v. Schol- 
ler, 10 Minn. 331. 

67. Kahle v. Evangelical Lutheran 
Joint Synod, etc., 83 N.W. 460, 81 
Minn. 7; Lane v. Eaton, 71 N.W. 1031, 
69 Minn. 141, 65 Am.S.R. 559, 38 L.R. 
A. 669. 


68. Reffon Realty Corp. v. Adams 
Land & Building Co., 98 A. 199, 128 
Md. 656. 

69. See supra § 50. 


70. U.S.—Robertson v. Bemis & 
Vosburgh, 226 F. 828. 

Ill.—Osborn y. Rearick, 156 N.E. 
802, 325 Ill. 529; Marble v. Marble’s 
Estate, 136 N.B. 589, 304 Ill. 229 [aff 
223 Ill.App. 524]. 

Mich.—Faulds vy. Dillon, 204 N.W. 
733, 231 Mich. 509. 

N.J.—Austin v. Young, 106 A. 395, 
90 N.J.Eq. 47. 

Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 

71. U.S.—Robertson v. Bemis & 
Vosburg, 226 F. 828. 

Conn.—Harper v. Phelps, 21 Conn. 
257. 


Ill.—Osborn vy. Rearick, 156 N.E:. 
802, 3275 Ill. 529; Marble v. Marble’s 
Estate, 136 N.E. 589, 304 Ill. 229 [aff 


223 Ill.App. 524]. 

Mass.—Sheedy v. Roach, 124 Mass. 
472, 26 Am.R. 680. 

Mich.—Faulds v. Dillon, 204 N.W. 
733, 231 Mich. 509; Caspari v. Cutch- 
eon, 67 N.W. 1093, 110 Mich. 86. 

N.J.—Austin vy. Young, 106 A. 395, 
90 N.J.Eq. 47. 

S.C.—Board of Directors of Theo- 
logical Seminary v. Lowrence, 119 S. 
#383, 1264S:C. 89. 


Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 


[a] Support of man and wife.— 
Where land is conveyed to a grantee 
subject to the support of a certain 
man and wife, not parties to the deed, 
during their natural lives, the express 
trust thereby created is not void for 
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proper and suitable to them in their 
station of life, and the amount requir- 
ed to furnish such support can be as- 
certained with reasonable certainty. 
Johnson v. Billups, 23 W.Va. 685. 


[b] Where all net income was in- 
tended to be given to one beneficiary 
during her life, the fact that the 
amount of it cannot be definitely as- 
certained in advance does not render 
the trust void for uncertainty. Cas- 
pari v. Cutcheon, 67 N.W. 1093, 110 
Mich. 86. 


72. Hornung v. Sedgwick, 130 P. 
212, 164 Cal. 629; In re Reith’s Es- 
tate, 77 P. 942, 144 Cal. 314; Keeler 
Ve. lauer 85. Po 541)" 73) Kansi388. 


[a] hus (1) a provision that the 
trustee shall have “full power and 
discretion as to what may be neces- 
sary for the proper education, main- 
tenance and support of the said mi- 
nor, in so far as the same relates to 
the trust fund hereby created,” is 
imperative and valid. Hornung v. 
Sedgwick, 130 P. 212, 164 Cal. 629. 
(2) A provision that “I also assign 
to said trustees the added duty of 
keeping my children in such circum- 
stances as will permit them to have 
every comfort of dress, etce., and all 
the needed education which shall fit 
them for a career in any position of 
life,” is imperative and does not in- 
validate the trust. In re Reith’s Es- 
tate: ite Pe oan eee Ca leat Onin A: 
provision that the trustee shall ‘use 
and appropriate so much of the trust 
estate aS may in his judgment be 
deemed necessary for the proper sup- 
port, maintenance and education of 
my said children’ does not void the 
trust. Keeler v. Laurer, 85 P. 541, 73 
Kan. 388. 


Judicial control and supervision of 
trustee see infra §§ 538-550. 


73. Sanford v. Sanford, 68 P. 494, 
136 Cal. 97; Annis v. Huggins, 152 N. 
W. 114, 35 S.D. 300. See In re Lorenz, 
bw 124 381, 124 Cal. 495 (where original 
trust is ‘invalid because not impera- 
tive under Civ. Code § 857 in allow- 
ing trustee discretion in payment of 
income it becomes valid where par- 
ties modify the trust making pay- 
ments imperative). 


[a] For example, a provision giv- 
ing property to trustees ‘‘to apply the 
net income of the same to such extent 
and at such time or times, as, in their 
judgment, may be proper” for the use 
of the beneficiary is void. Sanford v. 
Sanford, 68 P. 494, 136 Cal. 97. 


Robinson, 30 Hawaii 246. 
75. See supra § 50. 


76. Cal.—Root v. Kuhn, 197 P. 150, 
51 Cal.App. 600. 

Conn.—Angus v. Noble, 46 A. 278, 73 
Conn, 56. 

Idaho.—Bliss v. Bliss, 119 P. 451, 
20 Idaho 467. 

Ill.—Bear v. Millikin Trust Co., 168 
N.H 3849, 336 LIT 366, 73) ASE Re D3 
Osborn v. Rearick, 156 N.E. 802, 325 
Ill. 529; Marble v. Marble’s Estate, 
136 N.E. 589, 304 Ill. 229 [aff 223 I11. 
eae 524]. 

y.—Sanford’s Adm’r v. Sanford, 
20 MSW. (2d) 88, 230 Ky. 429. 


N.J.—Austin v. Young, 106 A. 395, 
90 N.J.Eq. 47. 


N.C.—Rousseau v. Call, 85 S.E. 414, 
VEO CNCCw eae 


Or.—In re Johnson’s Estate, 196 P. 
885, 100 Or. 142. 

Tenn.—Harris vy. Union Bank, 1 
Coldw. 152. 


Utah.—Skeen v. Marriott, 61 P. 
22 Utah 73. 


Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 


fa] Rule applied.—A direction that 
the trustee assist the settlor’s cousins 
in any legitimate business necessary 
for their support is unenforceable for 
uncertainty and indefiniteness. San- 
ford’s Adm’r v. Sanford, 20 S.W.(2d) 
83, 280 Ky. 429. 


as Ala.—Sledge v. Clopton, 6 Ala. 
9: 


296, 


Cal.—Mackenzie v. Los Angeles 
Trust & Savings Bank, 178 P. 557, 39 
Cal.App. 247; In re Hinckley, Myr. 
Prob. 189. 


Conn.—Hoyt v. Bliss, 105 A. 699, 93 
Conn. 344. 


Ill.—Orr v. Yates, 70 N.E. 731, 209 
Ill. 222. 


Ind.—Haines y. Allen, 
41 Am.R. 555. 


N.Y.—Throop v. Hatch, 3 Abb.Pr. 
23% 


Or.—In re Pittock’s Will, 199 P. 633, 
LOZ Or. W597 TAR 2) 18. 


Utah.—In re Efferson’s Estate, 259 
1% O95 1.0) AUitahe 208s 


v. McAllister, 46 


78 Ind. 100, 


ites Atl 


Va.—Hammond y. Ridley’s Ex’rs, 
82 Sa O02, L6G Va s93e 


[a] Illustrations.—(1) Where a 
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or that remote contingencies be provided against,*§ 
and the fact that the ultimate disposition of the 
property is uncertain does not invalidate the trust.7° 


The benefits provided for need not 
payable in all events to make the 


it is sufficient if the contingency is one that prob- 
A trust leaving to the disere- 


ably might oecur.®° 
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be absolute and 
trust valid, but 


tion’of the trustee the selection of beneficiaries from 


a certain class§t and the 


the settlor declares himself trustee 


need not declare the dutics, implied by law, devolv- 
ing upon him as trustee in order that the terms of 


will, reciting -that it was done to; 
avoid as far aS possible any loss or 
depreciation of the estate, gave all of 
the testator’s property to trustees for 
twenty years, with full and complete 
power and authority over the estate 
and with the right to full and com- 
plete possession and control and with 
directions to keep surplus funds in- 
vested in good securities, and direct- 
ed them to pay monthly allowances to 
testator’s wife and children and their 
descendants by right of representation 
and to accumulate enough to pay off 
debts and obligations and then dis- 
burse the excess to the wife and chil- 
dren, and, upon the termination of 
the trust at the end of the twenty 
years, to divide the property among 
testator’s descendants, the trust was 
not void for uncertainty. In re Pit- 
LOCEISUW HI, 199. Pe 638, L027Or. 159), 27 
A.L.R. 218. (2) A testamentary gift 
to trustees to convert testator’s prop- 
erty into cash and invest the same in 
securities, and to pay from the in- 
come any part of the expenses neces- 
sarily contracted for medical or hos- 
pital care of a beneficiary, who shall 
receive for life or until marriage a 
specified sum monthly, is not invalid 
for uncertainty, the intention of tes- 
tatrix being to afford proper care and 
treatment for the beneficiary, and, in 
ease of emergency, to require the trus- 
tees to pay such part of the expenses 
incurred as could not be paid with 
the monthly payment. French v. Cal- 
kins,-96 N-E. 877,252 Tl. 243.5 (3) A 
trust instrument, providing that the 
whole or any part of income, should 
be applied toward education of trus- 
tor’s grandchildren, was not subject 
to objection that it was invalid, be- 
eause such provision did not provide 
what amount should be devoted to 
education, and what the character of 
that education should be. Mackenzie 
v. Los Angeles Trust & Savings Bank, 
178 BP. 557, 39 Cal.App. 247. 


78. Orr v. Yates, 70 N.E. 731, 209 
Ill. 222; Keyes vy. Northern Trust Co., 
130 Ill.App. 508 [aff 81 N.E. 384, 227 
Tll. 354]; In re Hoffman’s Will, 94 N.E. 
990, 201 N.Y. 247; In re Vom Saal’s 
Will, 145 N.Y.S. 307, 82 Misc. 531. 


{a] Thus (1) a testamentary pro- 
vision that “any or all of the trusts 
or legacies hereinafter directed to be 
set apart in the discretion of my? 
executors, in money or property be- 
longing to me at the time of my de- 
cease, at such valuations as my said 
executors in their absolute and un- 
controlled discretion may deem advis- 
able,” is valid, even though all pos- 
sible contingencies are not anticipat- 
ed. In re Vom Saal’s Will, 145 N.Y.S. 
307, 82 Mise. 531. (2) A trust deed, 
empowering the trustee to sell prop- 
erty, and providing that upon gran- 
tor’s death “trust shall terminate and 
the property remaining in said trus- 


determination of the 
amounts they shall receive has been held valid 
and enforceable so long as the trustee must divide 
the property to the class designated.” 


But where 
for another, he 


tee’s hands, real and personal, is here- 
by granted to H.,”’ is not void for un- 
certainty, the uncertainty as to the 
amount of the estate which may be 
undisposed of not rendering the re- 
mainder in H. contingent. Linn v. 
Campbell, 124 N.E. 622, 289 Ill. 347. 


79. In re Sprague’s Will, 221 N.Y. 
S. 473, 129 Misc. 290. 

so. Sanford’s Adm’r v. Sanford, 20 
S.W.(2d) 83, 230 Ky. 429. 

[a] Rule applied.—(1i) A provision 
of a trust for comfortable support of 
an uncle within the trustee’s sound 
discretion is not invalid for uncer- 
tainty of benefits bestowable.  San- 
ford’s Adm’r v. Sanford, 20 S.W.(2d) 
83, 230 Ky. 429. (2) A provision di- 
recting the trustee to assist the set- 
tlor’s nephews and nieces to secure 
a college education if the parents 
should be unable to do so is sufficient- 
ly certain as to benefits. Sanford’s 
Adm’r v. Sanford, supra. 


81. In re Hinckley, Myr. Prob. 
(Cal.) 189; In re Dewey’s Estate, 142 
P. 124, 45 Utah 98, Ann.Cas.1918A 475. 


82. In re Dewey’s Estate, supra. 
Certainty as to amount see supra 
Doe 


National Bank of 
394, 


83. Rollestone v. 
Commerce in St, Louis, 252 S.W. 
299 Mo. 57. 


84. Necessity of consideration see 
supra § 29. 

85. See supra § 29. 

86. Arms v. Ashley, 4 Pick. (Mass.) 
71; Jackson v. Fish, 10 Johns. (N.Y.) 
456; Sprague v. Woods, 4 Watts & 
S. (Pa.) 192. Contra Okison vy, Pat- 
COLSON lea VV atus: 6205. IGE anEoo Ds 

87. Wells v. McCall, 64 Pa. 207. 

88. Of power of revocation see in- 
rae Was, 

89. Davis v. Rossi, 34 S.W.(2a) 8, 
326 Mo. 911. 


so. U.S.—Adams v. Hagerott, 34 F. 
(2a) 899. 


Cal.—City of Los Angeles v. Grein- 
es, 290 P. 509, 107 Cal.App. 481; Cah- 
lan v. Bank of Lassen County, 105 P. 
765, 11 Cal. App. 633: 


Mass.—Jones v. Old Colony Trust 
Co., 146 N.E. 716, 251 Mass. 309. 


Mo.—Davis v. Rossi, 34 S.W.(2d) 
8, 326 Mo. 911. 


Pa.—House’s Hst., 14 Pa.Co. 654; 


[a] Tllustrations.—(1) That a cor- 
poration president, conveying stock 
on trust, reserved the income for life, 
and received such income as salary 
from the corporation, did not invali- 


date the trust. Davis v. Rossi, 34 
S.W.(2d) 8, 326 Mo. 911. (2) That 
a corporation president, conveying 


stock on trust, reserved the income 


[§ 56] e. Reservations and Conditions.** 
fact that the settlor, in creating the trust, makes 
certain reservations, does not in itself affect the 
validity of the declaration.*® 
proper case, reserve to himself a life income from 
the subject matter of the trust,?® or he may reserve 
the right to use®! or dispose of the corpus,®? or 


[§§ 54-56 


the trust be not uncertain.*? 


[§ 55] d. Recital of Consideration.*+4 
necessity for consideration depends on whether the 
trust is executed or executory 
not be recited in the declaration of trust.*°® 
templation of marriage” 
the instrument.*? 


While the 


,°° consideration need 
“Con- 
need not be expressed in 


The 


Thus he may, in a 


for life, with the right to vote the 
stock and hold desired offices, was not 
inconsistent with a completely exe- 
cuted trust. Davis v. Rossi, supra. 
(3) That a settlor reserved the in- 
come of trust property for life, post- 
poning the trustees’ active duties and 
the beneficiaries’ enjoyment, did not 
change the instrument, otherwise a 
trust deed, to an instrument testa- 
mentary in nature. Davis v. Rossi, 
supra. (4) Where the owner convey- 
ed land to a trustee subject to a right 
to collect rent during the owner’s 
lifetime, the owner was merely a ben- 
eficiary of the trust. City of Los 
Angeles v. Greines, 290 P. 509, 107 
Cal.App. 481. 


Who may be cestui see supra § 24. 


91. Cramer v. Hartford-Connecti- 
eut Trust Co. 147 VALC139y 73) CALS 
201, 110 Conn. 22; Jones v. Old Colony 
Trust “Co., 146 -N.B.- 716, 251 Mass. 
309; Kelley v. Snow, 70 N.E. 89, 185 
Mass. 288; O’Neil v. Greenwood, 64 
N.W. 511, 106 Mich. 572; In re Leibo- 
mitzis Estate, 258 N.Y.S. 832, 144 Misc. 


[a] Life use.—An instrument 
transferring property to a trustee, in 
which the settlor reserved life use 
and power of revocation and provid- 
ed for payment to others on her 
death, created a valid trust. Cramer 
v. Hartford-Connecticut Trust Co., 
sae Av 139, 110" Conn.) 22) 73 Asia 


92. Campbell v. Campbell, 268 S. 
W. 588, 207 Ky. 17; Sieling v. Sieling, 
LS6 AL S76 25h Md. 536. 


fa] Gift or marriage.—A declara- 
tion of trust is not invalid because of 
the settlor’s reserved right to dispose 
of property by gift or marriage. 
ata v. Sieling, 1385 A. 376, 151 Md. 


[b] Sale of property.—Where a 
deed to grantor’s children recited that 
land conveyed to them was purchas- 
ed with proceeds of sale of land there- 
tofore conveyed to such children, and 
further recited ‘reserving the right of 
power of selling and conveying same, 
should he [grantor] so desire, and 
reinvesting the proceeds in other 
property to be conveyed in the same 
manner as the property hereby con- 
veyed,” it was held that grantor could 
sell land conveyed for reinvestment 
purposes only so that grantee’s chil- 
dren took defeasible fee in remainder 
which would become absolute upon 
grantor’s death without his exercise 
of power of sale, and, in event of its 
exercise, children were entitled to an 
interest in proceeds of sale, such deed 
establishing an express and irrevoca- 
ble trust in favor of children. Camp- 
vee v. Campbell, 268 S.W. 588, 207 Ky. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to supervise the trust property in the hands of the 
trustee,°* or to substitute a new trustee.®* The 
fact that there may be no portion of the trust prop- 
erty left for the beneficiaries to receive, by rea- 
son of the settlor’s exercise of his reserved right to 
use or dispose of it, does not render the declara- 
tion invalid.®® 

Conditions. A declaration of trust, to take effect 


on the happening of certain conditions, does not be- 
come operative if such conditions never oceur.?® 


[§ 57] f. Use of Several Instruments.°* A trust: 
may be declared by means of several writings.’ 
The writings need not be contemporaneous®® nor in- 
ter partes.t| Contemporaneous instruments may be 
a sufficient declaration of trust if, when construed 
together, they show the intent to create a trust.” 


[$ 58] g. Construction. Although the intent to 
create a trust must be clear,® the fact that the dec- 
laration is open to more than one interpretation and 
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requires judicial construction does not defeat the 
trust. Whether a trust is sufficiently declared by 
a particular instrument depends on the construc- 
tion to be placed on that instrument.? Where con- 
struction is necessary, the practical interpretation 
given the declaration by the parties themselves is 
entitled to great weight,® and many times is con- 
trolling.* The whole instrument is to be considered,* 
and the intent is to be gathered therefrom in the 
light of the surrounding circumstances.? Where an 
intention to create a trust is manifest, that inten- 
tion should not be nullified by construction if there 
is any way in which it ean be sustained.?? 


[§ 59] 5. Agreements, Covenants, and Transac- 
tions Creating or Operating as Trusts*—a. In Gen- 
eral—(1) Conveyances Absolute in Form.*: Subject 
to limitations imposed by the statute of frauds in 
respect of real property,?? the conveyance or trans- 


93. In re Soulard, 43 S.W. 617, 141 
Mo. 642; In re Barber’s Estate, 155 
A. 565, 304 Pa. 235. 

94. In re Barber’s Estate, supra. 

95. Carr v. Carr, 115 P. 261, 15 Cal. 
App. 480; Sieling v. Sieling, 135 A. 


376, 151 Md. 536. 


96. Stoehr v. Miller, 296 F. 414. 
97. Several instruments as satis- 
fying statutory requirements for 


writings see supra § 42. 


98. Adamson y. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 196, 266 U.S. 630, 69 L.Ed. 
477, and appeal dism 45 S.Ct. 196, 266 
U.S. 592, 69 L.Hd. 458]; Root v. Kuhn, 
197 P. 150, 51 Cal.App. 600; Ketcham 
v. Miller, (Mo.) 37 S.W.(2d) 6385; LIl- 
linois Steel Co. v. Witsotski, 131 N. 
W. 848, 146 Wis. 572; Illinois Steel 
Co. v. Konkel, 131 V.W. 842, 146 Wis. 
556. 

[a] Rule applied.—A gift by will 
of additional property to a trust com- 
pany as trustee under a deed or with 
instructions to hold the property in 
accordance with the deed identifies 
the trust in describing the trustee. 
In re Rausch’s Will, 179 N.E. 755, 258 
Ni ats 27, S07ACI: RR: 98: 


$9. Adamson v. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 196, 266 U.S. 630, 69 L.Ed. 477, 
and appeal dism 45 S.Ct. 196, 266 U.S. 
592, 69 L.Ed. 458]; Sternfels v. Wat- 
son, 139 F. 505. 


1. Adamson v. Black Rock Power 
& Irrigation Co., supra. 


2. Shive v. Hayes, 294 P. 935, 132 
Kan. 137. 

3. See supra § 47. 

45.) Hoytove Bliss, 105 “AnV699, 93 
Conn. 344, 


5. Oakhurst Land Co. v. Newell, 
Li7 SS. 341, 185 N:C. 410. 


{a] Particular instruments con- 
strued to create trusts.—(1) Convey- 
ance as trust of property for daugh- 
ter for life, and thereafter for sur- 
viving children. Duncan yv. Verner, 
158 S.H. 322, 172 Ga. 553 [foll Verner 
v. Duncan, 158 S.E. 325, 172 Ga. 557, 
and Smith v. Verner, 158 S.E. 415, 172 
Ga. 557]. (2) Deed conveying prop- 
erty to trustees for grantor’s broth- 
ers and sisters and their descendants 
who should be dead at grantor’s death, 


with power to trustees then to dis- 
tribute remainder, reserving a life es- 
tate to grantor. Whiddon v. Whid- 
don, 96 S.E. 431, 148 Ga. 255. (38) 
Deed and collateral agreement, re- 
quiring grantee to sell property at 
any time on grantor’s request for any 
sum in excess of certain amount, plus 
certain expenses to pay grantor pro- 
ceeds of such sale in excess of such 
amount and expenses, and to refrain, 
for certain period, from selling with- 
out grantor’s written consent. Fuks- 
man, v. Winarski, 127 A! 193, 97 °N.J. 
Eq. 176 [rev 129 A. 141, 98 N.J.Eqa. 
362]. (4) Instrument whereby a leg- 
atee assigned legacy to guardian, di- 
recting guardian to hold such money 
until legatee and his wife purchased 
a house and lot with title in name of 
wife, and further providing that if 
legatee left his wife and family, the 
money, or house and lot, were to be 
used by wife as support for family. 
McLain v. Dey, 129 A. 177, 3 N.J.Misc. 
617. (5) Written instrument trans- 
ferring stock to owner’s father for 
life. Lamkin v. Robinson, 16 Ohio 
App. 440. (6) Deed conveying land 
in trust, income to be paid to grantor 
and property to vest in his heirs at 
his death. In re Tolerton’s Estate, 
150 N.W. 1051, 168 Iowa 677. 

[b] Particular instruments con- 
strued not to create trusts.—Deed to 
the grantor’s wife and children, limit- 
ing the power of disposition, and pro- 
viding for division only after the wife 
should have died and all of the chil- 
dren who lived so long should have 
attained their majorities. Walker v. 
Walker, 77 S.BE. 795, 139 Ga. 547. 

6. Warner v. Keiser, 177 N.E. 369, 
93 Ind.App. 547; Schenck Chemical 
Co. v. Industrial Advertising & Dis- 
tributing Co., 121 N.Y.S. 838, 66 Misc. 
597 [aff 127 N.Y.S. 1148, 143 App.Div. 
905]. 

7. Warner v. Keiser, 177 N.E. 369, 
93 Ind.App. 547. 

8. In re Brunswick’s Estate, 
N.Y.S. 879,°143 Mise. 573: 

9. U.S.—Peters v. McLaren, 218 F. 
410, 1384 C.C.A. 198. 

Conn.—Rayhol Co. v. Holland, 148 
AN obo, Lao Conn one 


Mass.—Becker vy. Dutton, 168 N.E. 
804, 269 Mass. 320. 


Mo.—Davis v. Rossi, 34 S.W.(2d) 
8, 326 Mo. 911; Van Studdiford v. 


*By WILLIAM G. BANNON (§§ 59-79). 
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“plan 


Randolph, (App.) 49 S.W.(2d) 250. 
N.J.—Willig v. Friedberg, 153 A. 
ddOsT LOS Nw wan ive 


N.Y.—In re Brunswick's Estate, 256 
N-Y-S. 879, 143 Misc: 573: 


R.U—City of Newport v. Sisson, 155 
Al O76. ot Re asay 


[a] Rule applied.—(1) A clause of 
a deed construed, in the light of sur- 
rounding circumstances, to create a 
trust, and as not merely precatory, 
Since it shows an obligation placed on 
the grantee to do certain specified 
things, and is not merely an expres- 
sion of the motive for the deed. Hols- 
apple v. Schrontz, 117 N.E. 547, 65 Ind. 
App. 390. (2) Contract for assign- 
ment of patents not creating obliga- 
tion to use patents or grant licenses, 
but merely providing for distribution 
of royalty fund, did not charge pat- 
ents with trust in hands of party tak- 
ing title. Becker vy. Dutton, 168 N.E. 
804, 269 Mass. 320. (3) To arrive at 
meanings of several writings present- 
ed to establish creation of trust, all 
circumstances of particular case may 
be considered. Willig v. Friedberg, 
153 A, 535, 108 N.J.Eq. 17. 


10. St. Catherine’s Cemetery v. Fi- 
delity Trust Co., 154 S.W. 29, 152 Ky. 
797; Close v. Farmers’ L. & T. Co., 
ST NAB: 1005; 1.95) NoY. 925 Vian Cott 
v. Prentice, 10 N.H. 257, 104 N.Y. 45; 
Syracuse Trust Co. v. Fuller, 252 N. 
Y.S. 90, 140 Mise. 918; Uebbing v. 
Koester, 33 Ohio Cir.Ct. 140 [aff 91 
N.H. 1142, 81 Ohio St. 564]. 


[a] Thus an agreement between a 
mother, and her children, to place all 
their property in trust so that all the 
children would share equally, to be 
evidenced by a deed and will, prepar- 
ed by legal advisor, will, after’ her 
decease leaving such will, be deemed 
a trust supported by an executed con- 
sideration, and, notwithstanding the 
was awkwardly conceived, the 
deed defectively executed, and the 
will without the deed defeats such 
agreement, the trust will be perfeeted 
according to agreement and then en- 
forced. Uebbing v. Koester, 38 Ohio 
Cir.Ct. 140 [aff 91 N.E. 1142, 81 Ohio 
St. 564]. 


11. Admissibility and sufficiency of 
evidence to charge grantee as trustee 
see infra §§ 83-86. 


12. See supra §§ 32-45. 
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fer of real?® or personal!* property by a convey- 
anee or transfer absolute in form may be held to 
have been made in trust and the grantee to be a 
trustee, where the prior or contemporaneous acts, 
declarations, and agreements of the parties evidence 
an intent and understanding that the grantee was 
to take and hold the property for a trust purpose. 
It is not permissible, however, for one who has made 
an absolute conveyance of property to fasten a 
trust thereon by his own subsequent acts and declara- 
tions alone,t® although such subsequent acts and 


13. U.S.—Roberts v. Taylor, 30 
257 [cert den 45 S.Ct. 195, 266 U.S. 
69 L.Ed. 477]; Wood v. Perkins, 
258; Beadle v. Beadle, 40 F. 
McCrary 586. 

Ala.—Howison v. Baird, 40 So. 94, 
145 Ala. 683. 

Cal.—Coyle v. Coyle, 300 P. 5, 212 
Cal. 715. See Sherman v. Sandell, 39 
P. 797, 106 Cal. 373 (where, however, 
the evidence was not sufficient to 
show the existence of a trust). 

Il1l.— Coffin v. Argo, 24 N.E. 1068, 134 
T2716. 

Mich.—Brender v. Stratton, 184 N. 
W. 486, 216 Mich. 166, 22 A.L.R. 728. 

N.J.—Van Patten v. Campbell, 49 A. 
1070, 59 N.J.Eq. 653; Moore v. Carl- 
ing, 29 N.J.Eq. 432. 

N.Y.—Chelsea Exchange Bank v. 


9 F. 
629, 
57 EF. 
315, 2 


Weinstein, 236 N.Y.S. 185, 226 App. 
Div. 601. See Bridenbecker v. Lowell, 
32 Barb. 9; Hunter v. Hunter, 17 Barb. 


25 (where the existence of a trust 
was recognized). 

Tenn.—Murdock v. Giskill, 8 Baxt. 
22; Birdsong y. Birdsong, 2 Head 
289. 

Tex.—Wallace v. Lewis, 60- Tex. 
247; Ratcliff v. Ratcliff, (Civ.App.) 
161 S.W. 30; Du Perier v. Du Perier, 
126 S.W. 10, 59 Tex.Civ.App. 10. See 
Robinson v. Faville, (Civ.App.) 213 S. 
Wass Omiattec2iesWE ROSS. lala bex: 
48] (where a trust was established). 


See Beavers v. McKinley, 33 P. 359, 
50 Kan. 602 [gr reh 32 P. 363] (where 
the existence of a trust was recog- 
nized); Curry v. Curry, 9 S.W. 821, 
87 Ky. 667, 10 Ky.L. 623, 12 Am.S.R. 
504 (mortgagee held mortgage and 
note secured thereby in trust for the 
benefit of himself and another where 
the mortgage was intended to fur- 
nish them security for their obliga- 
tion entered into on behalf of the 
mortgagor); Uebbing v. Koester, 14 
Ohio Cir.Ct.N.S. 553 (recognizing the 
rule); Breitenstein v. Munson, 19 B. 
C. 495 (where the existence of a 
trust was recognized). 

[a] Showing of accident, fraud, or 
mistake is not necessary to engraft a 
trust upon a deed conveying the legal 
title on its face. Ratcliff v. Ratcliff, 
(Tex.Civ.App.) 161 S.W. 30. 

Agreement of person acquiring title 
to hold or convey to use of another 
see infra § 62. 

14. Birdsong v. Birdsong, 2 Head 
(Tenn.) 289; Hurley v. Walter, 109 N. 
W. 558, 129 Wis. 508. See Jerrett v. 
Jerrett, 9 Newfoundl. 156 [aff 9 New- 
foundl. 177] (where a trust existed). 


Delivery or possession of personal 
property creating trust see infra § 
69. 


15. Allen v. Withrow, 3 S.Ct. 517, 
110 U.S. 119, 28 L.Ed. 90; Mussmann 
v. Zeller, 83 S.W. 1021, 108 Mo.App. 
348. 

16. Clark v. Hershey, 12 S.W. 1077, 
52 Ark. 473; Beavers v. McKinley, 
Be. 12 Bews 50 Kan. 602 [gr reh 32 Pp. 
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363]. 
17. Myers v. Myers, 47 N.E. 309, 
167 Ill. 52; McCandless v. Warner, 


26 W.Va. 754. See Numlin v. West- 
lake, 2 Ohio 24 (bringing action in the 
name of one person for the use of an- 
other was an acknowledgment that 
the former was a trustee). But see 
Blount v. Washington, 12 S.E. 1008, 
108 N.C. 232 (no trust was created). 


Compliance with statute of frauds 
see supra §§ 32-45. 

Time for agreement of grantee to 
hold for person paying purchase price 
see passim infra § 62 text and notes 
97-11 

18. Semple v. Semple, 105 So. 134, 
DOME arn ve 


19. Semple v. Semple, supra. 

20. Colo.—Longmont First Nat. 
Bank v. Beasley, 55 P. 616, 12 Colo. 
App. 313. 

Fla.—Semple v. Semple, 105 So. 134, 
90 Fla. 70. 

11l.—White v. Ross, 43 N.B. 336, 160 
PEGs 


Iowa.—Acker v. Priest, 61 N.W. 235, 
92 Iowa 610; Orwig v. Merrill, 27 N. 
W. 796, 69 Iowa 733; Brace v. Reid, 


3 Greene 422. 

Kan.—McCullough v. McCullough, 
200 P. 298, 109 Kan. 497. 

Mich.—Bunt v. Jones, 8 N.W. 98, 45 
Mich. 392. 

Mo.—Higbee y. Higbee, 27 S.W. 619, 
123 Mo. 287. 

N.J.—Summers v. Morley, 123 A. 
Si ga OO Nid OG OOD) fatten TGr Aes O2iby 
96 N.J.Eq. 677]; Rabassa v. Raab, 122 
A. 309, 95 NiJ. Eq: 255. 

N.Y.—Williams v. Williams, 94 N.Y. 
S. 1128, 107 App.Div. 621. 

Ohio.—Thompson y. Thompson, 18 


Ohio St. 73. 

AD tesa aN ve Nichols) 2) Rw. 
Tenn.—Martin v. Youngblood, 8 

Humphr. 581. 


Tex.—Williamson vy. 
App.) 73 S.W. 568. 


Utah.—Jeppson v. Erdmann, 209 P. 
208, 60 Utah 543. 


Va.—Richardson y. Seevers, 4 S.H. 
712, 84 Va. 259. 


Wash.—Boyer v. Robison, 86 P. 385, 
43 Wash. 97, 


Wis.—Bonesteel vy. 
Wis. 516. 


ies v. Carleton, 35 Ont.L. 


[a] Fact that conveyance to son- 
in-law was made in consideration of 
love and affection (1) for his wife 
created no trust, where there was 
nothing to show an intention to 
separate the beneficial interest from 
the legal estate. Higbee v. Higbee, 
27 S.W. 619, 123 Mo. 287; Thompson 
Vv. Thompson, 18 Ohio St. Ge |e) 
Agreement by a father-in-law, selling 
lands to his son-in-law, with the lat- 


Gore, (Civ. 


Bonesteel, 30 


[§§ 59-60 


declarations are sometimes considered in connection 
with prior and contemporaneous ones in determin- 
ing whether or not a trust exists,*® and there is 
no objection to the grantee subsequently declaring 
that he holds in trust.1? 
trust must, of course, exist,* and such intention must 
be communicated to the grantee.?® 
meaning of the rules just stated, the facts and eir- 
cumstances surrounding many absolute conveyances 
have been held insufficient to disclose a trust.?° 


[§ 60] (2) Conveyance Containing Reservations, 


An intention to create a 


Within the 


ter, that a part of certain purchase- 
money should be retained by the lat- 
ter as follows: ‘‘And one full fourth 
part thereof, with interest from 

. was to be retained and held by 
the said [son-in-law] for the benefit 
of his wife and children, as an ad- 
vancement by said [father-in-law ],” 
did not create a trust in the son-in- 
law, as the word “advancement” im- 
ports a gift, and the words, “for the 
benefit of his wife and children,” 
merely indicate the motive of the 
gift. Richardson v. Seevers, 4 S.E. 
712, 84 Va. 259. 


[b] Other conveyances or trans- 
fers.—(1) Where the owner of land 
conveyed the same in fee to one of 
her sons, intending that he should 
give a portion thereof to his brother 
if he saw fit, but expressly refusing 
to engraft a trust on the deed which 
was absolute on its face, the gran- 
tee’s brother acquired no equitable in- 
terest in the land. Boyer v. Robison, 
86 P.. 335, 43 Wash. 97. (2) \ Invan 
action to set aside’ a conveyance 
from a daughter to her mother, an 
allegation of the answer that defend- 
ant was induced to take absolute title 
to the property through fear that the 
daughter’s lack of experience would 
enable some fortune-hunter to rob 
her of her inheritance was not suffi- 
cient to prove an express trust. 
White v. Ross, 43 N.E. 336, 160 Ill. 
56. (3) An unsigned memorandum 
attached to an absolute deed of con- 
veyance was no part thereof, and was 
insufficient to convert it into a trust. 
Martin v. Youngblood, 8 Humphr. 
(Tenn.) 581. (4) An unambiguous 
instrument, purporting to make an ab- 
solute conveyance in payment of a 
debt, cannot be construed to be a 
declaration of trust. Nevius v. Nevi- 
us, 101 NoY.S.) 1091) fi Appi Divas Ge 
(5) Where deeds were given to the 
grantee for a money consideration, the 
habendum being to his use, the land 
became the absolute property of the 
grantee. Summers v. Morley, 123 A. 
317, 95 N.J.Hq. 505. fati 126 As 925; 
96 N.J.Eq. 677]. (6) Where a father, 
who had no confidence in a son-in-law, 
executed an absolute deed to his wife, 
and expressed an oral wish that she 
might provide for the daughter out of 
the property, a writing signed by the 
grantee at the instigation of the son- 
in-law, after the death of the grantor, 
reciting that the daughter “is the 
owner of a one-third interest under 
the wish of said” grantor, “expressed 
before his death, to be transferred to 
her at my wish and option,” was not 
a binding recognition of the existence 
of a trust, being no more than an ac- 
knowledgment by the grantee that it 
was the wish of the deceased grantor 
that the daughter should have her 
share of his property to be trans- 
ferred to her at the ‘“‘wish and option” 
of the grantee. Jeppson v. Erdmann, 
209 P. 208, 60 Utah 543. (7) Wherea 
married man, being in ill health, 
executed an absolute conveyance of 
real and personal property to his wife, 


or later cases, developments and changes in the law see Annotations, same title and section number, 
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Conditions, or Other Provisions Indicating Trust. 
An express trust may be created, not only by a deed 
or conveyance which expressly provides that the 
property conveyed shall be held for the beneficiary,”* 


but also by a deed or other transfer 


ditions, reservations, or other provisions sufficiently 
indieating an intention that the title shall be held 
in trust,*? and an indorsement on a conveyance may 


constitute a declaration of trust.?3 
hand, in order that an instrument 
a trust deed the essentials of such 


but before he signed the same he ex- 
pressed the wish that his daughter 
should receive a portion of his per- 
sonal property, the daughter’s hus- 
band being a man of uncertain dis- 
position, and the father having ex- 
pressed doubts as to the wisdom of 
conveying property to the daughter 
in such a way as to be subject to the 
control of her husband, it was held, 
on the facts surrounding the execu- 
tion of the deed, that the grantee 
could not be held as trustee for such 
daughter. Jeppson Vv. Erdmann, 
supra. (8) Where a father deeded 
land to a daughter-in-law in consid- 
eration of her marriage to his son, 
reciting that the value of the land was 
to be deducted from the son’s part of 
the grantor’s estate, the legal and 
equitable title were in her and she 
did not hold the land in trust for her 
husband. Hanes v. Hanes, (Commn. 
App.) 239 S.W. 190 [overr reh (Tex.) 
234 S.W. 1078]. 


21. Ga.—May v. Trotti, 111 S.E. 
550, be Ga. oz. 
Kan.—Home Lumber Co. v. Hop- 


kins, 190 P. 601, 107 Kan. 153, 10 


A.L.R. 879. 


Ky.—Fox v. Faulkner, 
1079, 222 Ky. 584. 


Mass.—Packard v. Old Colony R. 
Co., 46 N.E. 433, 168 Mass. 92. 


N.Y.—Brown v. Cleveland Trust Co., 
135 N.E. 829, 233 N.Y. 399. 


Pa.—Darrah v. Darrah, 52 A. 183, 
202 Pa. 492. 


W.Va.—Ocheltree v. McClung, 7 W. 
Via oa 


See Title & Trust Co. v. Columbia 
Basin Land Co., 238 P. 992, 136 Wash. 
63 (where the instrument in question 
created a trust). 


[a] Particular conveyances or 
transfers.—(1) A conveyance of land 
to the grantee in trust to collect the 
rents, pay taxes, interest, etc, pay 
a specified amount a month to the 
grantor and her husband as long as 
either of them lived, allow them to oc- 
cupy an apartment without charge, 
and, after their deaths to pay specified 
amounts to persons named, and pro- 
viding that any balance of the rents 
and the property itself, after such 
payments, should be the property of 
the grantee, created a valid, existing, 
executory trust. May y. Trotti, 111 8S. 
B. 559, 153 Ga. 82. (2) <A declaration 
of trust providing for the transfer of 
property to trustees to carry on gen- 
eral business, invest and reinvest 
funds, pay dividends, and distribute 
assets at the end of a specified period, 
created a trust. Home Lumber Co. v. 
Hopkins, 190 P. 601, 107 Kan. 153, 10 
A.L.R. 879. (3) An instrument by 
which trustees were to hold, manage, 
and invest securities, to pay income 
to the settlor during her lifetime, and 
at her decease to distribute the fund 
among named beneficiaries, and by 
which the settlor reserved right to 
alter the instrument and to require 
trustees to pay over to the settlor a 
portion or all of the principal, created 


1 S.W.(2d) 
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present.?4# 


containing con- 


On the other 
may operate as 


a deed must be ! tee.?° 


an effective trust. Jones v. Old Col- 
ony Trust Co., 146 N.E. 716, 251 Mass. 
809. (4) An agreement by which a 
man conveyed real property toa trust 
company in trust to secure the pay- 
ment of alimony to his wife constitut- 
ed the trust company a _ trustee. 
Brown v. Cleveland Trust Co., 135 N. 
Hy S29) 2do UN oOo. 

22. U.S.—Bettendorf v. Commis- 
sioner of Internal Revenue, 49 F.(2d) 
173. See Linton v. Brown, 20 F. 455 
(where a trust existed). 

Ala.—Bethea v. McColl, 5 Ala. 308. 

Ky.—Kreiger v. Bissell, 80 Ky. 330, 
Ae TCTs spite 

Mass.—Lima v. 
197 Mass. 11. 


Mich.—White v. Rice, 70 N.W. 1024, 
112 Mich. 403. 


Mo.—Straat v. Uhrig, 56 Mo, 482. 


N.J.—MacKenzie v. Jersey City 
Presbytery, 61 A. 1027, 67 N.J.Eq. 652, 
3 L.R.A.N.S. 227. 

Porto Rico.—New Colonial Co. v. 
Canovanas Sugar Factory, 2 Porto 
Rico Fed. 195. 

Egencia v. Sharp, 11 Heisk. 
701. 

Tex.—Stith v. Moore, 95 S.W. 587, 
42 Tex.Civ.App. 528; Franklin v. 
Bee ZO eWWeL O42), Oo) Lex Civ. ADD. 

oe 


Cook, 83 N.E. 12, 


[a] Particular provisions.—(1) An 
express trust was created by a deed 
conferring power to receive, collect, 
sue, and pay over to the beneficiaries. 
Kreiger v. Bissell, 80 Ky. 330, 4 Ky.L. 
11. (2) A reservation by a vendor of 
a certain quantity of the land fora 
schoolhouse created a trust estate for 
the benefit of the neighborhood. Ham- 
ner v. Sharp, 11 Heisk. (Tenn.) 701. 


23. Blackburn v. Blackburn, 13 S. 
EB. 937, 109 N.C. 488. 


[a] Thus an indorsement made on 
a deed before delivery to the effect 
that the grantor certifies that a 
daughter of the grantor “doth hold a 
life-time possession in the said” -deed 
may constitute a sufficient declaration 
of trust. Blackburn v. Blackburn, 13 
S.E. 937, 109 N.C. 488. 


24. Bart v. Sribnik, 109 S.B. 112, 
LET SSC 29:85 


25. Cal. 
17 Cal. 44. 


Ga.—Mitchell v. Turner, 44 S.E. 17, 
117 Ga. 958. 


Neb.—Clarke v. Sisters of Soc. of 
Holy Child Jesus, 117 N.W. 107, 82 
Neb. 85. 


N.J.—Combs v. Brown, 29 N.J.Law 
36. 


N.Y.—Birdsall v. Grant, 57 N.Y.S. 
705, 37 App.Div. 348; Kittell v. Os- 
born, 1 Hun 6138, 4 Thomps.&C. 45. 
See Fowler v. Fowler, 36 N.E. 869, 142 
N.Y. 371 (holding the reservation of 
the power to devise by will a life es- 
tate in a Share of the premises to any 
thereafter “taken wife of’ the grantor 
or to create by deed a trust estate 
in a share for such wife’s benefit, did 


Eldridge v. See Yup Co., 
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So a deed does not of itself operate as 
a declaration of trust when it does not contain apt 
words to create a trust,?° or where the words claimed 
to be sufficient for that purpose merely describe and 
recognize the existing rights and titles of others,?° 
amount simply to a stipulation against alienation 
by the grantee without the consent of his wife,?* 
or are merely declaratory of the object and purpose 
in making an absolute conveyance.?° 


[§ 61] (3) Settlor Constituting Himself Trus- 
It is not essential in all cases that the creator 


not create a special, imperative trust 
power in favor of such wife). Clapp 
Ve. Byrnes, "38-.NY.S: 1063. 3 App: 
Divs “2o4 shatt S04 NB 20, LooueNe ye 
535] (where the deed in question 
created, at most, a mere power in 
trust). 


N.C.—St. James Parish v. Bagley, 
fone 841, 1388 N.C. 384, 70 L.R.A.- 


Tex.—Bateman v. Ward, (Civ.App.) 
93 S.W. 508; Long v. Moore, 48 S.W. 
43, 19 Tex.Civ.App. 363. 


[a] FBarticular conveyances.—(1) 
A deed to a person as trustee of a rail- 
road company, with habendum and 
covenants to him, “his heirs and as- 
signs,” did not of itself create a trust. 
Combs v. Brown, 29 N.J.Law 36. (2) 
A deed creating an express trust for 
the sale of the grantor’s property, the 
payment of ‘this debts from the pro- 
ceeds, and providing that any surplus 
should be invested for his use during 
his life, or in case of his death before 
the completion of the trust, the sur- 
plus should be paid to his heirs, did 
not create a trust for the benefit of 
the grantor’s heirs. Kittell v. Os- 
born, 1 Hun (N.Y.) 613, 4 Thomps.&C. 
45. (8) Provision for the applica- 
tion of income and profits for the sup- 
port and maintenance of a designated 
person created a condition subsequent 
and not a trust. Birdsall v. Grant, 57 
N.Y.S. 705, 37 App.Div. 348. 


[b] Legislative grant from state 
to city, reserving to the state a right 
to a certain percentage of the pro- 
ceeds arising from any sale or dispo- 
sition of the lands by the city, did not 
create an express trust. San Fran- 
cisco v. Straut, 24 P. 814,84 Cal. 124; 
Holladay v. Frisbie, 15 Cal. 631. 


26. King v. Bishop, 62 Miss. 553; 
Friendless Home Soe. v. State, 78 N. 
W. 726, 58 Neb. 447; Gillean v. Frost, 


61 S.W. 345, 25 Tex.Civ.App. 371. 
27. Huff v. Thomas, 1 T.B.Mon. 
(Ky.) 158. 


bane Ala.— Jones v. Wilson, 60 Ala. 
La.—Seventh St. Colored M. BH. 
Church v. Campbell, 21 So. 184, 48 La. 
Ann. 1548. 
Miss.—King v. 
553. 
Tex.—Olceott v. Gabert, 23 S.W. 985, 
oe 121 [rev (Civ.App.) 22 S.W. 
Ont.—Allen v. Furness, 20 Ont.App. 
34; Nelles vy. Elliot, 25 Grant Ch. 329, 


See Richardson y. Seever’s Adm’r, 
4 S.E. 712, 84 Va. 259 (where there 
was no trust). 
29. Cross references: 
Covenant to stand seized to uses see 
infra § 64. 
Eligibility of settlor to office of trus- 
tee see infra § 336. 
Transfer of title to trustee in gen- 
eral see infra §§ 74, 75. 


Trust involving bank deposit see infra 
§§ 65-68. 


Bishop, 62 Miss. 
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of a trust shall constitute a third person trustee and 
transfer the legal title to him;*° one may ereate a 
trust in his own personal property by constituting 
himself trustee, where his words or 


30. See cases passim this section. 


Transfer of legal title to third per- 
son as trustee see infra §§ 74, 75. 


31. U.S.—Sexton v. Kessler, 172 F. 
535; Fowler v. Gowing, 152 F. 801 
Laff 165 F. 891]. 

Ala.—Johnson v. Amberson, 
273, 140 Ala. 342. 

Cal.—Nohble v. Learned, 94 P. 1047, 
Los Calwa45aLaruGA pp.) St BB. 402.0 7 
Cal.Unrep.Cas. 297]; Estate of Webb, 
49 Cal. 541; Taber v. Bailey, 135. P. 
975, 22 Cal.App. 617; Cahlan v. Bank 
of Lassen County, 105 P. 765, 11 Cal. 
App. 533. 

Fla.—McCrory Stores Corporation Vv. 
Tunnicliffe, 140 So. 806. 


. Ilowa.—In re Richardson's 
100 N.W. 797. 

Ky.—Schauberger v. Tafel, 258 S.W. 
953, 202 Ky. 9; Williamson v. Yager, 
Lou Se Wa, -660s. Gin wikcy.. 62.82, -1 Ss ikcy. Le 
273, 34 Am.S.R. 184; Tanner v. Skin- 
ner, 11 Bush 120. See Reynolds v. 
Thompson, 171 S.W. 379, 161 Ky. 772 
(recognizing rule). 7 

Md.—McDevit v. Sponseller, 154 A. 
140, 160 Md. 497. See Taylor v. Henry, 
48 Md. 550, 30 Am.R. 486 (recognizing 
rule). 

Mich.—Hamilton v. Hall, 69 N.W. 
484, 111 Mich. 291; O’Neil v. Green- 
wood, 64 N.W. 511, 106 Mich. 572. 


Mo.—Korompilos Vv. Tompras, 
(App.) 251 S.W. 80; Mize v. Bates 
County Nat. Bank, 60 Mo.App. 358. 
See State ex rel. Kansas City Theo- 
logical Seminary v. Ellison, 216 S.W. 
967 (recognizing rule). 


N.J.—Schneider v. Hamilton Trust 
Co. of Paterson, 147 A. 863, 105 N.J. 
Eq. 373; Collins v. Steuart, 44 A. 467, 
58 N.J.Eq. 392 [aff 46 A. 1098, 60 N.J. 
Eq. 488]; Janes v. Falk, 26 A. 138, 50 
N.J.Eq. 468, 35 Am.S.R. 783. 


N.Y.—Bobb v. Washington & Jef- 
ferson College, 78 N.E. 359, 185 N.Y. 
485; Locke v. Farmers’ L. & T. Co., 
35 NE. 578, 1440 °N.Y.. 135; Hamer 
v. Sidway, 27 N.E. 256, 124 N.Y. 538, 21 
Am.S.R. 693, 12 L.R.A. 463; Martin 
v. Funk, 75 N.Y. 134; Irving Bank- 
Columbia Trust Co. v. Rowe, 210 N. 
S. 497, 213 App.Div. 281; New York 
Cent. Trust Co. v. Weeks, 44 N.Y.S. 
828,15 App.Div. 598; Millard v. Clark, 
29 N:Y.S. 1012, 80 Hun 141 [rev 27 
N.Y.S. 631, 7 Misc. 366]; Westlake v. 
Wheat, 43 Hun 77; In re Brunswick’s 
Estate, 256 N.Y.S. 879, 143 Misc. 573; 
In re Leverich’s Will, 238 N.Y.S. 533, 
135 Mise. 774 [aff sub nom. In re 
Meeker, 251 N.Y.S. 870, 234 App.Div. 
625]; Butler v. Weeks, 33 N.Y.S. 1090, 
12 Mise. 192. See Govin v. De 
Miranda, 35 N.E. 626, 140 N.Y. 474; 
Barry v. Lambert, 98 N.Y. 300, 50 
Am:R. 677 (both cases apparently 
recognizing the rule). 

Ohio.—Jones v. Luplow, 13 Ohio 
App. 428; Lamkin vy. Robinson, 32 
Ohio C.A. 401 [aff 23 Ohio N.P.N.S. 
425]. See Bruer v. Johnson, 59 N.E. 
741, 64 Ohio St. 7 (apparently recog- 
nizing rule). 

Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 27 Am.S.R. 641; Dickerson’s 
Appeal, 8 A. 64, 115 Pa. 198, 2 Am.S.R. 
547 [aff 2 Pa.Co. 223]; Girard Trust 
Co. v. Mellor, 1 Pa.Dist. 182. 


R.I.—Knagenhjelm v. Rhode Island 
Hospital Trust Co.; 114 -A.6,°43 R.1. 
559, 


Sg SOs 


state, 


S.C.—Prince v. Mathews, 157 S.E. 


‘TRUSTS 


acts clearly and 


836, 159 S.C. 526. : 

Vt.—Connecticut River Sav. Bank 
v. Albee, 25 A. 487, 64 Vt. 571, 33 Am. 
S.R. 944. 

Va.—Tabb’s Curator 
Gratt. (58 Va.) 160. 

Wis.—In re Horkan’s Estate, 214 N. 
W. 438, 193 Wis. 286. 

Newfoundl.—Reddin vy. Stafford, 5 
Newfoundl. 389. 

Ont.—Re Ontario Bank Pension 
Fund, 30 Ont.L. 350, 5 Ont.W.N. 134, 
5 Ont. W.N. 695, 25 Ont.W.R. 99. 

See Cook y. First Nat. Bank, 291 P. 


¥.. Cabell wt 


3, 145 Okl. 5 (where, however, no 
trust was created); Re Garden, 
(Alta.) 1 Dom.L.R. 991 (recognizing 
rule). 

[a] Consideration.—(1) A person 


in legal possession of money or prop- 
erty who acknowledges a trust be- 
comes from that time trustee, if ac- 
knowledgment is founded on a valu- 
able or meritorious consideration. In 
re Brunswick’s Hstate, 256 N.Y.S. 
879, 143 Mise. 573; In.re Leverich’s 
Wall 238 N.¥-S.%533, tea eMise: W745 
(2) Where a person is a mere debtor, 
a subsequent agreement recognizing 
the fund as already in his hands and 
stipulating for its investment on the 
creditor’s account will have the effect 
of creating a trust. Hamer v. Sid- 
way, 27 N.E. 256, 124 N.Y. 538, 21 
Am.S.R. 693, 12 L.R.A. 463; Day v. 
Roth, 18 N.Y. 448; Butler v. Weeks, 33 
N.Y.S. 1090, 12 Misc. 192. 


[b] Other agreements or transac- 
tions.—(1) Where the owner of se- 
curities agreed to hold them for the 
account of a correspondent to secure 
drafts drawn by sueh owner against 
such correspondent, it was held that 
such agreement was a declaration of 


trust in respect of such securities. 
Sexton v. Kessler, 172 F. 535. (2) 
Formal declaration of trust in re- 


spect of shares of corporate stock in 
which the creator named himself as 
trustee was effective. Locke v. Farm- 
ers’ L..& T. Co.,'35 N.B. 578; 140 Ney. 
135. (8) Agreement of husband and 
wife, aS sole owners of stock of a 
corporation that the interest of each 
should vest in the survivor subject to 
the right of either to sell after of- 
fering it to other, was a voluntary 
declaration of trust by the husband, 
so that the wife, on the husband’s 
death, took under the trust, not under 
a will conforming thereto, as regards 
the husband’s creditors. In re Bruns- 
wick’s Estate, 256 N.Y.S. 879, 143 
Misc. 573. (4) In such case decedent’s 
declarations that he had given stock 
to his wife implied an announcement 
of an act performed, not a mere inten- 
tion, as regards the question whether 
a trust arose. In re Brunswick's Hs- 
tate, supra. (5) A surviving hus- 
band’s acknowledging the transfer to 
his child of an estate acquired from 
his wife, and preparing an inventory 
thereof, although retaining the prop- 
erty as his wife’s administrator, 
created a_ trust. Ginn’s Adm’x vy. 
Ginn’s Adm’r, 32 S.W.(2d) 971, 236 
Ky. 217. (6) If the intention of the 
owner of a business to form a corpo- 
ration to carry it on as a family af- 
fair could not be given effect and he re- 
mained in control and possession, the 
business was held by him in trust for 
persons designated in a document pur- 
porting to distribute stock in the cor- 
poration. In re Schlossman’s Adm’x, 
242° NiY.S 417, 1386 Mise. 8935 97) 
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. 


unequivocally denote an intention to hold hence- 
forth as trustee for the benefit of another,** even in 
the absence of a consideration.*? 
been held or recognized that the owner of real prop- 


So also, it has 


Where deceased had inclosed certifi- 
cates of stock in an envelope, with a 
declaration that he held them in trust 
for a specified person, told such per- 
son that he had made the trust for her 
as a wedding gift, and thereafter 
spoke of the certificates as held in 
trust for such person, an intention to 
declare a trust was shown which was 
sufficient to give such person the bene- 
ficial interest in the certificates, al- 
though deceased collected the divi- 
dends thereon, paying annually to the 
beneficiary, however, a sum greater 
than the amount of such dividends. 
Knagenhjelm vy. Rhode Island Hospi- 
tal ‘TruSt-Co;8 1147 Ais5, 43) Ris oaee 
(8) Where a person loaned money 
and took notes therefor in the names 
of certain persons, such person made 
declarations on several occasions that 
he was loaning money for the payees 
and that the notes were not his, and 
the notes were found by such person’s 
administrator among his effects, such 
notes had been held by such person as 
a voluntary trustee for the benefit of 
the payees. In re Richardson’s Estate, 
(Iowa) 100 N.W. 797. (9) Where a 
settlor, who declared himself trustee 
for his son, continually recognized the 
operative effect of the trust by un- 
equivocal written evidence, impliedly 
acknowledged his duty to replace se- 
curities taken from trust, and left 
nothing undone to complete his in- 
tention to constitute such trust, a 
valid trust was created, notwithstand- 
ing the income of the trust, as such, 
was not used on behalf of son, where 
expenditures on his behalf exceeded 
income. Irving Bank-Columbia Trust 
Co. v. Rowe, 210 N.Y.S. 497, 213 App. 
Div. 281. (10) Where the grantee of 
real estate executed a mortgage re- 
citing that it is executed as collateral 
security for the payment of the sum 
therein specified to the grantor or to 
the guardian of the infant grandchil- 
dren, of the grantor for the benefit 
of such grandchildren, and both the 
deed and mortgage were recorded, a 
valid and irrevocable trust was there- 
by created. McPherson vy. Rollins, 14 
INCE 4115 20%! No¥. 36,21 tau Sor asaee 
Compare Townsend vy. Rackham, 38 
N.E. 731, 1438 NY. 516 [aff 22 N.Y.S. 
878, 68 Hun 235 (where provisions in 
a mortgage given by a grantee were 
testamentary in character, and did not 
create a trust); Beeman vy. Beeman, 
34 N.Y.S. 484, 486, 88 Hun 14 (where 
the court said that “since the Town- 
send Case [38 N.E. 731, 143 N.Y. 5161, 
that of McPherson v. Rollins [14 N.B. 
4105, LOT: NeYet SiG) pase baESeeinc 
Eu is4 so Jimiteds 25 fs kinase nto 
render it of little value as authority). 
(11) A father’s action in lending his 
own money and taking a note and 
mortgage in his daughter’s name 
made him trustee for his daughter, 
and his effort to transfer them to him- 
self was void. Prince v. Mathews, 157 
S.E. 836, 159 S.C. 526. (12) In such 
ease the father’s effort to transfer 
such note and mortgage is ineffective. 
Prince v. Mathews, supra. (13) A 
father, by causing a note and mort- 
gage to be executed in his daughter’s 
name and with reinvestment, created 
a trust relationship. In re Horkan’s 
Estate, 214 N.W. 438, 193 Wis. 286. 
(14) In such case interest on a note 
received by executors of the father 


properly belongs to the daughter. In 
re Horkan’s Estate, supra. 
32. Estate of Webb, 49 Cal. 541: 


McGillivray v. First Nat. Bank, 217 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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erty may constitute himself a trustee in respect 
thereof for the benefit of another,*® at least where 
the declaration of trust is supported by a considera- 
There is even authority for the view that 
an effective trust in land may be created in the ab- 
sence of a valuable consideration,®® but the view 
has also been taken that an executory agreement, 
without consideration to hold one’s land in trust, is 
While, in respect of personal 
property, the view has been expressed that title must 
pass from the owner as an individual,*? as the na- 
ture and effect of a transaction of this character is 
such that the legal title remains in the donor for the 
benefit of the donee, no transfer or assignment of 
the legal title is necessary,*® or, as sometimes stated, 
the declaration of trust is regarded in a court of 
equity as the equivalent of the actual transfer of 


tion.?4 


not enforceable.?® 


N.W. 150, 56 N.D. 152. 
text and note 31. 
+33. Lynch v. Rooney, 44 P. 565, 112 
Cal. 279; Galland v. Reuben, 116 S.E. 
302, 155 Ga. 293; Sieling v. Sieling, 
135 A. 376, 151 Md. 536; In re Brown’s 
Will, 169 N.E. 612, 252 N.Y. 366; Mc- 
Arthur v. Gordon, 27 N.B. 1033, 126 
N.Y. 497, 12 L.R.A. 667; Moloney v. 
Milton, ol INsY.s.. ee, 22 MISC. 682) 
See Baker v. Syfritt, 125 N.W. 998, 
147 Iowa 49 (an owner, by contract or 
by conduct which estops him, may 
transmute his legal title into a trust 
for the benefit of another); Westlake 
v. Wheat, 43 Hun (N.Y.) 77 (apparent- 
ly recognizing rule); Stearns Coal & 
Lumber Co. v. Jones, 132 S.H. 716, 101 
W.Va. 374 (where a husband while 
solvent conveyed land bought with 
his wife’s money to a third person, 
who reconveyed it to him as wife’s 
executor, such reconveyance amount- 
ed to a declaration of trust by the 
husband for the heirs of the deceased 
wife, who were his own sons and 
daughters); Marling v. Marling, 9 W. 
Va. 79, 27 Am.R. 535 (where relief in 
equity was granted). 


[a] Cemetery lot and mausoleum. 
—(1) Instrument executed by the 
owner of a cemetery lot and a mauso- 
jleum designating persons to be in- 
terred was binding on the owner and 
those who took from him by descent, 
as a declaration of trust. Hegeman 
vy. Woodlawn Cemetery, 220 N.Y.S. 
379, 219 App.Div. 573. (2) Title to 
cemetery lot and right of burial in 
general see Cemeteries §§ 22-33. 


[b] faking title for benefit of an- 
other.— Where a deed recited a con- 
veyance to a mother, who paid the 
consideration and accepted a delivery 
of the deed, “for and during her nat- 
ural life, and at her death to be and 
remain the property of’ her minor 
children, naming them, an irrevocable 
trust was created in favor of the chil- 
dren, and they took/a valid fee in re- 
mainder in the property. Sears v. 
Palmer, 95 N.Y.S. 1023, 109 App.Div. 
126. 

{[c] Beneficial interest in creator. 
—A declaration of trust by a hus- 
band and wife in land owned by them 
in favor of the survivor and their 
children was not invalid for want of 
complete separation of the legal es- 
tate and benéficial enjoyment. Sieling 
yv. Sieling, 135 A. 376, 151 Md. 536. 


And see supra 


34 Squires v. O’Maley, 84 S.W. 
1172, 27 Ky.L. 307; Lee v. Hamilton, 
67 A.’ 780; 218 Pa. 468; Tibbals v. 


Keys, 281 P. 190, 40 Wyo. 524. 

35. Morrison v. Beirer, 2 Watts&S. 
(Pa.) 81. 

36. Moore v. Ransdel, 59 N.E. 936, 
60 N.E. 1068, 156 Ind. 658. 


TRUSTS 


of legal title.+1 


ereate a trust.*7 


37. Citizens’ Nat. Bank v. McKen- 
na, 153 S.W. 521, 168 Mo.App. 254. 


38. Locke v. Farmers’ L. & T. Co., 
35 N.BH..578, 140 N.Y. 135; Smith’s 
Estate, 22 A. 916, 144 Pa. 428, 27 Am. 
S.R. 641; Dickerson’s Appeal, 8 A. 
64, 115 Pa.198, 2 Am.S.R. 547. See 
Young v. Young, 80 N.Y. 422, 36 Am. 
zy 634. And see supra text and note 


Change of possession where gran- 
tor of trust is trustee see infra § 75. 

Necessity of transfer of title where 
third person is made trustee see in- 
fra § 74. 

39. McDevit v. Sponseller, 154 A. 
140, 160 Md. 497; Taylor v. Henry, 
48 Md. 550, 30 Am.R. 486. See Martin 


v. Funk, 75 N.Y. 134, 31 Am.R. 446 
(where a trust was created). 
40. Galland v. Reuben, 116 S.E. 


302, 155 Ga. 293; Brandau v. MeCur- 
ley, 92 A.-540, 124 Md. 243, L.R.A. 
1915C 767; Greenleaf v. Land & Lum- 
ber Co., 69 S.H. 424, 146 N.C. 505. 

[a] Where title was in names of 
two persons a conveyance by both to 
one of such persons, described in the 
deed as president of a corporation, 
for the benefit of the corporation was 
an effective declaration of trust. 
Greenleaf v. Land & Lumber Co., 60 
S.BE. 424, 146 N.C. 505. 


Conveyance by grantor to himself 
as affecting validity of deed in gen- 
eral see Deeds § 36. 

41. Morrison y. Beirer, 2 Watts & 
S. (Pa.) 81. See Linton v. Brown, 20 
F.. 455; Bailey v. Kilburn, 10 Metce. 
(Mass.) 176, 48 Am.D. 423 (in both 
cases a trust existed). 

fa] Whus a deed of land to “the 
said school-house and congregation 
thereof, or employers, their heirs,” 
in consideration of love and affection, 
did not pass the legal title because 
there was not a party to receive it 
and because there was no valuable 
consideration to make it a bargain 
and sale, but it constituted a decla- 
ration of trust, leaving the legal title 
where it was before. Morrison v. 
Beirer, 2 Watts & S. (Pa.) 81. 


42. Mich.—Botsford v. Bradford, 
104 N.W. 620, 141 Mich. 370. 


Mo.—Citizens’ Nat. Bank v. Mc- 
Kenna, 153° SW. 521, 168 Mo:App: 
254. 

N.Y.—Sullivan v. Sullivan, 56 N.E. 
TN6y 161 ONOY 5545 fati, 56) IN. YS. 69:3, 
89 App.Div. 99]. See In re Gokey’s 
Estate, 252 N.Y.S. 4384, 140 Mise. 779 
(where no trust was created). 

Pa.—Girard Trust Co. v. Mellor, 27 
A. 662, 156 Pa. 579. 

Alta.—Re Garden, [1931] 1 Dom.L. 
1a Weber 


See Ambrosius v. Ambrosius, 239 


[65 C.J.] 279 


the legal interest.°® So also, while it has been recog- 
nized that a person who has legal title to land may 
formally transfer it to himself as trustee,*® there is 
apparently authority for the view that even in the 
case of real property a trust may be created in which 
the owner is trustee, without an effective transfer 


While, in order to create a trust, 


it is necessary that the equitable title or interest 
shall pass to the cestui que trust,#? an unequivocal 
declaration by the settlor that he holds property 
in presenti passes the equitable title to the cestui 
que trust.** All essentials of a trust must, of course, 
exist,** and, in accordance with the general rule,*® 
whether or not the owner has become a trustee is 
primarily a question of intention,#® and a trust does 
not arise in the absence of the owner’s intention to 


Such intention must be made ap- 


F. 473, 152 C.C.A. 351 (where no trust 
was created); Getchell v. Biddeford 
Sav. Bank, 47 A. 895, 94 Me. 452, 80 
Am.S.R. 408 (where there was no 
completed trust). 


43. Korompilos v. Tompras, 
App.) 251 S.W. 80. 


44. Poole v. Poole, 150 P. 592, 96 


(Mo. 


Kan. 84, Ann.Cas.1918B 929; Dick v. 
Harris’ Ex’r, 141 S.W..56, 145 Ky. 
739. See Cox v. Sprigg, 6 Md. 274; 


Garde v. Goldsmith, 283 P. 39, 131 Or. 
431 (mo trust was created in either 
case). 


[a] By taking a note payable to 
his estate (1) a person did not con- 
stitute himself a trustee for his heirs 
(Poole v. Poole, 150 P. 592, 96 Kan. 84, 
Ann.Cas.1918B 929) (2) and did not 
deprive himself of the right to dis- 
pose of it during his lifetime (Poole 
v. Poole, supra). 


45. See supra § 21. 


46. Schauberger v. Tafel, 258 S.W. 
953, 202 Ky. 9; McGillivray v. First 
Nat. Bank, 217 N.W. 150, 56 N.D. 152. 

47. U.S.—Beaver Board Cos. v. 
Imbrie,- 296 F. 670; Ambrosius v. 
Ambrosius, 293 F. 473. 

Cal.—Noble v. Learned, 94 P. 1047, 
153 Cal. 245 [aff 87 P. 402, 7 Cal.Un- 
rep.Cas. 297]. 

Fla.—McGrory Stores Corporation 
v. Tunnicliffe, 140 So. 806. 

Ky.—Schauberger v. Tafel, 258 S. 
W.. 953,202 Ky. 9. 

Mich.—Clay v. Layton, 96 N.W. 
458, 184 Mich. 317; Hamilton v. Hall, 
69 N.W. 484, 111 Mich. 291. 


N.Y.—Farmers’ Loan & Trust Co. 
v. Winthrop, 144 N.E. 686, 238 N.Y. 
477; Young v. Young, 80 N.Y. 424, 36 
Am.R. 634; Shea v. Crofut, 196 N.Y.S. 
850, 203 App.Div. 210; Beck v. Staudt, 


133, NLY.Seeb29;,,, 149" SAD ub inne 
[aff 101 N.E. 1095, 208 N.Y. 566]. See 
Hone v. De Peyster, 103 N.Y. 662 


ee 34 Hun 633 mem, 3 How.Pr.N.S. 
N.D.—McGillivray v. First 
Bank, 217 N.W. 150, 56 N.D. 152. 


Wis.—In re Horkan’s Estate, 214 N. 
W. 438, 193 Wis. 286. 


Eng.—Richards v. Delbridge, L.R. 
18 Eq. 11; Milroy v. Lord, 4 De G. F. 
eae 264, 65 Eng.Ch. 264, 45 Reprint 
1185. 

Newfoundl.—Reddin v. Stafford, 5 
Newfoundl. 389. 


See Fellows v. Fellows, 46 A. 474, 
69 N.H. 339 (where there was not an 
irrevocable trust in respect of a bond 
and mortgage which the mortgagee 
took from the grantee of property as 
consideration for a conveyance by 
such mortgagee). 


{a] Particular transactions.—(1) 


Nat. 
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parent in an unequivocal manner,*® and while, in 
accordance with the general rule,t® any words which 
indicate with sufficient certainty an intention to 
ereate a trust will be effeetive®® without the use of 
the words “trust” or “trustees,”’®! or, as sometimes 
stated, without declaring the trust in express terms,°? 
the mere expression of an intention,®*® or an inten- 
tion not carried into effect,°* to create a trust 1s 
not sufficient, and a written statement sufficient in 
form will not control in the absence of an intention 
In general at least, no trust is 
created where the transaction is as consistent with 
another type of transaction as with that of a trust.°® 
An ineffectual attempt by the owner to create a 
trust by constituting a third person a trustee does 


to create a trust.®® 


Where, on receiving a deposit, a mem- 
ber of a banking firm, without any 
agreement or understanding therefor 
with the depositor, and without the 
depositor’s knowledge, directed that 
certain bonds owned by the firm be 
placed in safe-keeping for the ac- 
count, from which they were after- 
ward taken and restored to the gen- 
eral assets of the firm, and so passed 
into the hands of receivers, such 
transaction did not create a trust in 
favor of the depositor. Beaver Board 
Cos. v. Imbrie, 296 F. 670. (2) A lay- 
man, who signed a statement that he 
held securities in trust for his daugh- 
ter, but who thereafter dealt with 
them as his own, indicated an inten- 
tion to transfer only such securities 
as he owned at his death, and not to 
become a trustee in the legal sense. 
Ambrosius v. Ambrosius, 239 F. 473, 
W52" CCA. 351. 

[b] Notwithstanding creation of 
trust as to principal of a note and 
mortgage taken by a father in the 
name of his daughter, the father did 
not create a trust in favor of his 
daughter for interest accruing during 
his life, in view of the fact that no 
payments of interest were made to 
the daughter and other circumstanc- 
es. In re Horkan’s Estate, 214 N.W. 
438, 193 Wis. 286. 


4s. N.Y.—Beaver v. Beaver, 22 N. 
BE. 940, 117 N.Y. 421, 15 Am.S.R. 531, 
6 L.R.A. 403; Young v. Young, 80 N. 
Y. 424, 36 Am.R. 634; Gegan yv. Un- 
TONE LCUSte OOrn ton INENeOum O90 mm bao 
App.Div. 184 [aff 92 N.H. 1085, 198 
N.Y. 541]; Matter of Small, 50 N.Y. 
S. 341, 27 App.Div. 438 [appeal dism 
52 N.H. 728, 158 N.Y. 128]. 

N.D.—McGillivray v. First 
Bank, 217 N.W. 150, 56 N.D. 152. 

Ohio.—Flanders v. Blandy, 12 N.E. 
321, 45 Ohio St. 108. 

Pa.—Girard Trust Co. v. Mellor, 27 
A. 662, 156 Pa. 579 [rev 1 Pa.Dist. 
182]. 

Newfoundl.—Redden v, Stafford, 5 
Newfoundl. 389. 

49. See supra § 47. 

50. Noble vy. Learned, 94 P. 1047, 
153" Cal. 245 [aft 87 BP. 402, 7, CalUn- 
rep.Cas. 297]; Cahlan v. Bank of Las- 
sen County, 105 P. 765, 11 Cal.App. 
533. 

51. 


Nat. 


Cahlan v. Bank of Lassen 
County, supra; Collins v. Steuart, 44 
A. 467, 58 N.J.Eq. 392; Smith’s Is- 
tate, 22 A. 916, 144 Pa. 428, 27 Am.S. 
R. 641. 

52. Noble v. Learned, 94 P. 1047, 
5 s1Cal. 245m lath ik. 4020 Calum 
rep.Cas. 97]; Taber v. Bailey, 135 P. 
975, 22 Cal.App. 617; Smith’s Estate, 
OO AL 916, 1440 Paw 428) 27% Ams Ry 
641. And see supra text and note 31. 


53. Smith’s Hstate, 22 A. 916, 144 


' TRUSTS 


Pa. 428, 27 Am.S.R. 641. 


54. Estate of Webb, 49 Cal. 
Wadd v. Hazleton, 33 N.E. 143, 137 
Nix. 2055 (Girard. Trust.Co. ave iel= 
lor, 27 A. 662, 156 Pa. 579 [rev 1 Pa. 
Dist. 182]; Smith’s Estate, 22 A. 916, 
Pag “Pa. 428). 27 Am-'S-R. | 64il-" tin tre 
Cozens, [1913] 2 Chi 478: 


55. Ambrosius vy. Ambrosius, 239 
F. 473; Schauberger v. Tafel, 258 S. 
We Gods 202K yes 9) 

56. Clay v. Layton, 96 N.W. 458, 
134 Mich. 317; Matter of Small, 50 
N.Y.S. 341, 27 App.Div. 438 [appeal 
dism 52 N.E. 723, 158 N.Y. 128]. 

[a] No trust was created by the 
statements of a person retaining pos- 
session of his property that he has 
disposed of it in the way he wants it 
to go, as they were as consistent with 
the idea that he had made a will as 
that he was holding the property as 
a trustee. Clay v. Layton, 96 N.W. 
458, 134 Mich. 317. 

57. Milroy v. Lord, 4 De G.F.&J. 
264, 65 Eng.Ch. 264, 45 Reprint 1185. 

58. See infra § 73. 

59. Hickok v. Bunting, 
967, 67 App.Div. 560. : 

Necessity of res in general see su- 
pra § 25. 

60. Matter of. Small, 50 N.Y.S. 341, 
27 App.Div. 438 [app dism 52 N.E. 
723, 158 N.Y. 128]. 

61. Purposes for which trusts may 
ue created in general see supra §§ 26- 


541; 


(OV INGNEGSH 


62. See supra § 31. 

63. See passim supra §§ 26-28. 
coon See supra § 26; infra §§ 267— 

65. See supra §§ 32-45. 

66. U.S.—Newman vy. Schwerin, 
LOO. 942) 48° C.C.Ay 742. 


Ala.—Howison y. Baird, 40 So. 94, 
145 Ala. 683. 

Ark.—Carr v. Harrington, 155 S.W. 
1166, 107 Ark. 535. 

Cal.—Varrois v. Gommet, 
1001, 48 Cal.App. 756. 


Conn.—Rayhol Co. v. Holland, 148 
A. 358, 110 Conn. 516. 


Fla.—Croker vy. Palm Beach Es- 
tates, 114 So. 225, 94 Pla. 171. 


Ind.—Copeland vy. Summers, 35 N.E. 
HLA wen INE 971, Ws8einds 21'9F 
Ky.—St. Catherine’s Cemetery v. 
Fidelity Trust Co., 154 S.W. 29, 152 
Ky. 797 [quot Cyc]; Moore vy. Shep- 
ard) 2: Duy-r Las, 
Mich.—Cook Co. v. Bell, 
174, 114 Mich. 283. 
Miss.—Ross v. Wilson, 15 Miss. 753. 


Mo.—Callaway v. Johnson, 51 Mo. 
33. See Thomson vy. Thomson, 211 


Somers 


72 N.W. 


{§§ 61-62 


not render the owner a trustee;5? nor will an im- 
perfectly executed gift be given effect as a trust.°® 
It is necessary that there should be a res to which 
the trust may attach,®® and that there shall be a 
setting aside of the res in some manner for the 
purpose of the trust.®° 


[§ 62] (4) Agreement by Person Acquiring Title 
To Hold or Convey to Use of Another.®! 
to provisions of statutes regulating the creation and 
validity of trusts,®? 
ing the purposes for which trusts may be created,** 
statutes abolishing naked or passive trusts,®* and 
the statute of frauds,®* a person acquiring title to 
property may create an enforceable express trust 
therein by agreeing to hold in trust for another®® or 


Subject 


as, for example, statutes limit- 


S.W. 52 (where, however, the alleged 
trust was not enforceable). 


N.J.—Carter v. Carter, 53 A. 160, 
63 N.J.Eq. 726 [aff 55 A. 1132, 65 N.J. 
Eq. 766]. 

N.Y.—Gill v. Bell’s Knitting Mills, 
113 N.Y.S. 90, 128 App.Div. 691; Cen- 
tral Trust Co. v. Weeks, 44 N.Y.S. 828, 
15 App.Div. 598; Corse v. Leggett, 25 
Barb. 389. See Zim v. Cohen, 223 N. 
Y.S. 424, 221 App.Div. 341 (where the 
existence of a trust relation was rec- 
ognized). 

N.C.-—Jones v. Jones, 80 S.H. 430, 
164 N.C. 323; Maxwell v. Barringer, 
14 S.B. 516, 110 N.C. 76, 28 Am.S.R. 


668; Blackburn v. Blackburn, 13 S.E. 
937, 109 N.C. 488; Cloninger v. Sum- 
Mite som UNECw wolor See Greensboro 


Bank & Trust Co. v. Scott, 114 S.E. 
475, 184 N.C. 316 (where the existence 
of a trust relation was recognized). 


Pa.—Freeman vy. Freeman, 2 Pars. 
Eq.Cas. 81. 


Tex.—Byrnes v. Morris, 53 Tex. 213; 
Craig v. Harless, 76 S.W. 594, 33 Tex. 
Civ.App. 257. See Rucker v. Dailey, 
1 S.W. 316, 66 Tex. 284; Hawkins v. 
Willard, (Civ.App.) 38 S.W. 365 (hold- 
ing, where land was conveyed to per- 
mit the grantee to place a mortgage 
thereon for the benefit of the grantor, 
that since the purpose was not con- 
summated the grantee held as trustee 
for the grantor). 

Va.—Hobson v. 
784. 


W.Va.—Wilson v. Kennedy, 59 S.E. 
736, 63 W.Va. 1; Johnson v. Ludwick, 
52 S.E. 489, 58 W.Va. 464; Nease v. 
Capehart, 8 W.Va. 95; Hardman v. 
Orr 35> Wrivias Sie. : 


Eng.—Rochfoueald vy. 
[1897] 1 Ch. 196. 


Sh Ee ee v. Handford, 16 Man. 

See Partridge v. Berliner, 156 N.E. 
852, 325 Ill. 253 (an agreement where- 
by a husband, taking title as joint 
tenant with his wife, should have ab- 
solute ownership during life, and, if 
undisposed of, his wife should take 
after his death, created a convention- 
al trust); Dieus v. Scherer, 115 N.E. 
161, 277 Ill. 168 (holding that a re- 
conveyance of land to trustees merely 
designating them as “trustees,” with- 
out declaring any specific trust, made 
by grantees to whom the trustees had 
previously conveyed the land abso- 
lutely, created a naked trust). 

[a] 'Where person acquiring title 
pays no consideration but agrees to 
hold the property or its proceeds for 
the grantor, transferor, or another 
person, (1) he is a mere trustee (Rice 
v. Rice, 65 NiW. 108, 107 Mich. 241; 
Callaway v. Johnson, 51 Mo. 33; Dix- 
on v. Dixon, 58 .S.E. 604, 145 N.C. 46. 
See Goldsberry v. Gentry, 92 Ind. 193; 


Whitlow, 80 Va. 


Bonstead, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 62] 


to convey or transfer to such other.*7 
may be created by an agreement by a person taking 
title to property to convey or transfer to another 
upon payment of a designated sum of money,®* or 
to reconvey or retransfer to the grantor or trans- 


Boyer. v. Libey, 88 Ind. 235 [in both 
cases the existence of a trust relation 
was recognized]; Rodick v. Pineo, 
113 A. 45, 120 Me. 160 [the grantee 
of land without consideration, who, as 
part of the transaction in which the 
conveyance was made, gave a deed of 
the land to the person who was enti- 
tled to the beneficial interest, which 
deed was never recorded, held the rec- 
ord title while the equitable title 
passed to the grantee of the unre- 
corded deed, which equitable title de- 
scended to such grantee’s heirs]), 
(2) and can set up no beneficial in- 
terest in himself (Callaway v. John- 
son, supra). 


[b] One who acquires equitable ti- 
tle to property under an agreement 
with another that it shall be held for 
the benefit of another is a trustee. 
Yeager v. Neil, 64 S.W. 701, 26 Tex. 
Civ.App. 414. 


{[e] Trust declared or created by 
operation of law becoming voluntary 
trust.—In California the view has 
been expressed that where a trust re- 
sults under Civ. Code § 853, valid as 
one created or declared by operation 
of law, by the purchase of real es- 
tate with money of another, in the 
hands of the purchaser, such trust 
may become a voluntary trust as to 
the trustee if the essentials of a vol- 
untary trust as to acceptance and ac- 
knowledgment, prescribed by Civ. 
Code § 2222, exist. Varrois v. Gom- 
met, 185 P. 1001, 43 Cal.App. 756. 


[d] Other transactions or agree- 
ments.—(1) A deed to a real estate 
broker with a written agreement as 
-to the conditions of grantee’s holding 
title to the land conveyed created an 
express trust. Croker v. Palm Beach 
Estates, 114 So. 225, 94°-Fla. 171. (2) 
An agreement between a father and 
his children that the children, after 
attaining majority, should work for 
him and that their earnings should 
be used to purchase land of which he 
was to have legal title and the bene- 
ficial use for his life, after which they 
were to have the land, created a trust 
by transmutation of the legal estate. 
Pridgen v. Pridgen, 129 S.H. 419. 190 
N.C. 102. (3) A written contract by 
which complainant, in a suit to fore- 
close a mortgage, who has bid in the 
Jand, agrees that if an objection to the 
confirmation of the sale is withdrawn 
he will sell the land and apply the 
proceeds in excess of the amount to 
be paid him to a personal judgment 
against defendant, makes such com- 
plainant on withdrawal of the objec- 
tion and confirmation of the sale, a 
trustee of the land for the purpose 
stipulated, and until he complies 
therewith, equity will not permit him 
to cause the personal judgment to be 
satisfied by the sale of other property 
of defendant. Weaver v. Turner, 87 
So. 641, 125 Miss. 250. (4) Where a 
husband paid for realty, which was 
conveyed to his wife under a decla- 
ration of trust in his favor, and the 
wife, with his consent, sold it, and 
the purchaser, with the husband’s 
consent, made a mortgage to the wife, 
who expressly agreed that she held it 
for the benefit of her husband, the 
husband was entitled to the mort- 
gage. Keown v. Keown, 257 F. 851 
{rev on other grounds 265 F. 572]. 


67. U.S.—Merritt Oil Corporation 
v. Young, 43 F.(2d) 27. See Smith v. 
Orton, 131 U.S. appendix ixx, 18 L.Ed. 
62 (where the existence of a trust 


TRUSTS 


Thus a trust 


of money.*! 


was recognized). 


Cal.—Coyle v. Coyle, 300 P. 5, 212 
Cal Lor 


Tll.—Gritten v. Dickerson, 66 N.E. 


L090). 2028 Ti 3872 hati e103 TM App: 
351]. 
Ky.—St. Catherine’s Cemetery v. 


Fidelity Trust Co., 154 S.W. 29, 152 
Ky, T9O% howot i@yerl: 

Miss.—Anding v. Davis, 
574, 77 Am.D. 658. 


Mo.—Ketcham v. Miller, 37 S.w. 
(2d) 635. f 

Or.—Howard v. Foskett, 189 P. 396, 
96 Or. 446. 


Pa.—Cooper v. Buckley, 84 Pa.Su- 
per. 83. 


W.Va.—Boggs v. 
876, 101 W.Va. 407. 


See Miller v. Munroe, 69 N.Y.S. 861, 
59 App.Div. 623 (where the sufficiency 
of a complaint was recognized); Jus- 
tice. vi) (Coxe, Phd Som. 252. 198) IN.e 
263 (defendant, taking land under an 
agreement to transfer it to third per- 
sons, took bare legal title, the third 
persons being the equitable owners); 
Schaff v. Ensley, 14 Ohio Cir.Ct. 492, 
7 Ohio Cir.Dec. 707 (apparently rec- 
ognizing rule); Coyle v. Stahl, 142 P. 
889, 42 Okl. 651; Burchard v. Simons, 
(S.D.) 240 N.W. 490 (power in trust); 
Orton v. Knab, 3 Wis. 576 (the exist- 
ence of a trust was recognized in last 
two cases). 


[a] What property included.—The 
fact that the declaration of trust by 
a grantee recites that the trustee 
holds certain real estate for the gran- 
tor whereas the grantor had owned 
only a fractional share of such prop- 
erty does not invalidate the declara- 
tion where his declaration is to con- 
vey at the grantor’s request the prop- 


38 Miss. 


Yates, .132 S.EH: 


erty that is held in trust. Cooper v. 
Buckley, 84 Pa.Super. 83. 
[b] Particular conveyance or 


transaction.—A father who recorded 
a deed of land from a third person, 
for which the father had furnished 
the consideration, and in which his 
son and daughter-in-law were named 
as grantees under the agreement and 
belief that the son and daughter-in- 
law would convey to the father upon 
demand, was entitled to a conveyance. 
Coytc v. Coyle, 300 PB. 5, 212 Cal. 715. 


Effect of statutes see supra § 26. 


68. U.S.—Peeler v. Lathrop, 48 F. 
USO wed CoCuANo 3s 


Cal.—Prefumo v. Russell, 
24, 10 Cal.App. 113. See Morrison v. 
Wilson, 13 Cal. 494, 73 Am.D. 593 
(where the existence of an equitable 
interest in land was recognized). 


Ky.—Snape v. Wright, 7 Ky.L. 294. 


Minn.—Wilson vy. Welles, 81 N.W. 


549, 79 Minn. 53. 


N.C.—Ballard v. Boyette, 86 S.E. 
175, 171 N.C. 26; Sykes v.. Boone, 43 
S.B. 645, 132° N.C. 199) 95 Am.S:R. 
619; Owens v. Williams, 41 S.E. 93, 
130 N.C. 165; Cobb v. Edwards, 23 S. 
EB. 241, 117 N.C. 246. 

Tenn.—Moffatt v. Buchanan, 11 
Humphr. 369, 54 Am.D. 41. 

Va.—Walraven v. Lock, 2 Patt.&H. 
547. 

W.Va.—Gay v. Gibson, 101 S.E. 365, 
85 W.Va. 226; Ruckman v. Cox, 59 S. 
760; 63 Wava. 745° Currence: vy. 
Ward, 27 S.E. 329, 483 W.Va. 367. 

See Prescott v. Jenness, 88 A. 218, 


OSes 
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feror under certain circumstances,®® as, for example, 
on demand,?° or on payment of a designated sum 
So also, a trust may be created by an 
agreement of the grantee or transferee to apply and 
account for the property, income, or the proceeds in 


77 N.H. 84 (where the existence of a 
trust relation was recognized). Com- 
pare Ciarlo v. Ciarlo, 139 N.E. 344, 
24) Mass. 453 (where no trust exist- 
ed), 


[a] Particular conveyance or 
transaction.—Where property was 
conveyed to a grantee by those own- 
ing the equitable title, under an agree- 
ment that he should hold the prop- 
erty in trust for certain purposes, and 
thereafter another agreement was 
entered into, under which the grantee 
advanced money and received from 
the legal owner the legal title and 
by agreement was to hold the prop- 
erty to secure the money he had ad- 
vanced until by sales of a part there- 
of the equitable owners should reim- 
burse him and pay for the interest of 
certain other of the equitable owners, 
and thereafter the remainder of the 
property was to be transferred to the 
equitable owners, the transaction was 
not a mortgage only, but the title was 
also held in trust for the equitable 
owners. Prefumo v. Russell, 101 P. 
24, 10 Cal.App. 113. 


[b] In Philippine Islands a trust 
arises where a person takes title from 
a purchaser under a contract of sale 
with pacto de retro and agrees to con- 
vey to the vendor. Cristobal v. Go- 
mez, 50 Philippine 810; Martinez v. 
Grano, 42 Philippine 35. 


69. Shepherd v. Miller, 46 S.W. 
(2d) 78, 242 Ky. 250; Watts v. Wof- 
ford, (Tex.Civ.App.) 239 S.W. 321 
[disney £.we7i- 


[a] Particular conveyamces or 
transactions.—(1) A grantee, who ob- 
tained oil rights under a distinct oral 
agreement for reconveyance, unless 
like rights were obtained from gran- 
tor’s neighbors, held rights on a parol 
trust, enforceable by grantor’s heirs. 
Shepherd v. Miller, 46 S.W.(2d) 78, 
242 Ky. 250. (2) Where land was 
conveyed so that the grantee could 
negotiate a loan thereon to secure 
money for his immediate uses, and 
he promised to reconvey when he 
could raise money to pay off the loan, 
the grantee held the legal title in 
trust for the grantor. Watts v. Wof- 


ford, “(Tex/Civ. App!) “2397 S.wW. 320 
{[dism f w jl]. 

70. Varrois v. Gommet, 185 P. 
1001.43) Cal Apps 756] Drapers we 
Stone, 71 Me. 175; Frost v. Frost, 63 
Me. 399; Cordova v. Lee, (Tex.) 14 S. 
W. 208. See Beavers v. McKinley, 33 


P. 359, 50 Kan. 602 [gr reh 32 P. 363] 
(where the existence of a trust was 
recognized); Crawley v. Crafton, 91 
S.W. 1027, 193 Mo. 431 (where, how- 
ever, the alleged trust was not en- 
forceable); Arnold v. Hall, 129 P. 914, 
72 Wash. 50, 44 L.R.A.N.S. 349 (to the 
effect that an agreement to reconvey 
creates an express trust and is sub- 
ject to the requirements applicable to 
such trusts). 


71. Faxon v. Folvey, 110 Mass. 
392. See Alexander y. Scotland 
Mortg. Co., 47 F, 131 (where the ex- 
istence of a trust relation was recog- 
nized); Timmins vy. Surples, 26 U.C.C. 
P. (Ont.) 49 (apparently recognizing 
plaintiff's right to maintain an equita- 
ble proceeding to have defendant de- 
clared a trustee for plaintiff if defend- 
ant had agreed to purchase at public 
sale goods of plaintiff about to be 
sold for rent and to transfer them to 
plaintiff when the latter paid the price 
with interest). 
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a specified manner,’? as, for example, by allowing 
the grantor or transferor the interest, rents, or prof- 
its,73 or a share thereof,?* by paying a certain 
amount out of the net proceeds of the property to 
a third person,’® by applying the proceeds of a sale 
of the property to the support of the grantor,‘® 
or by paying over ta the grantor or transferor such 
So, while the mere 
giving of a power to a creditor to sell property for 
the payment of the debt due him does not make him 
a trustee for his debtor,*® a trust may be created 
by an agreement on the part of the grantee or as- 
pay certain debts, and return the 
residue of the property, or its proceeds to the gran- 
tor or transferor®® or debtor,*! or to the children of 
the grantor and debtor;*? to manage the property 
transferred, satisfy certain claims or debts out of 
the earnings, and then reconvey to the grantor or 
transferor,** or to manage the property, pay certain 
claims or debts, reimburse the grantee or transferee 
from earnings or the proceeds of sale, and divide 
the balance of such proceeds between the parties 


proceeds** or a share thereo ieee 


signee to sell, 


72. 
Til. 210 

Mass.—Sawyer v. Cook, 74 N.E. 356, 
188 Mass. 163; Bryant v. Russell, 23 
aoe 508; Safford v. Rantoul, 12 Pick. 
Zein 

Mich:—-Havens v. Church, 62 N.W. 

149, 104 Mich. 135. 


Ill.—Padfield v. Padfield, 68 


Mo.—Boden v. Johnson, 47 S.W. 
(2d) 155, 226 Mo.App. 787: 
N.Y.—In re Carpenter, 29 N.B. 1005, 


PSWeIN.Y. 867 

10 N.Y. 246. 
N.C.—Maxwell v. Barringer, 14 8S. 

H. 516, 110 N.C. 76, 28 Am.S.R. 668. 

Senn; Stockard) Va  Stockard,. 7 
Humphr. 303, 46 Am.D. 79. 

See Jordan v. White, 20 “linn. 91 
(where the existence of a trust rela- 
tion was recognized). 

73. Bettendorf v. Commissioner of 
Internal Revenue, 49 F.(2d) 173; 
Freer v. Lake, 4 N.E. 512, 115 Ul. 662; 


Diefendorf v. Spraker, 


Light v. Scott, 88 Ill. 239; Arms v. 
Ashley, 4 Pick. (Mass.) 71. 
[a] Particular transaction.— 


Where a donee of corporate stock ex- 
pressly agreed to pay the earnings 
and dividends to the donor and an- 
other, a trust existed. Bettendorf v. 
Commissioner of Internal Revenue, 49 
¥F.(2d) 173. , 

74, Roberts v. Taylor, 300 F. 257 
[cert den 45 S.Ct. 195, 266 U.S. 629, 69 
L.Ed. 477]; Wilson v. Kennedy, 59 
S.B. 736, 63 W.Va. 1. 


75. Roberts v. Taylor, 300 F. 257 
leery den 45 S.Ct. 195, 266 U.S. 629, 
69 L.Ed. 477]. See Garten y. Layton, 
84 S§.E. 1058, 76 W.Va. 638 (a defective 
deed constituting a contract of sale 
impresses the land with a trust in 
favor of the persons to whom it di- 
rects payment of the purchase mon- 
ey). 

76. Ramsey v. Ramsey, 
835, 123 N.C. 685; Martin v. 
Vice 169,045) Oren 


TBO hALt ava Cat bamiGans Osmania, Ue 
Fla. 262; Bonnell v. Brown, 30 Ohio 
Cir Oty ile. 


78. Huff v. Fuller, 246 S.W. 149, 
. 119; Gallagher v. Monk, 205 
wD: See Wright Vv. 
1765: 583, 20 Ariz. 46 (where, 
Boyer oxi the alleged trust was not 
enforceable because not created by a 
writing); Brittain v. Clark, 242 P. 
544, 115 Okl. 241 (a person taking 


eyes Hy! a 
Martin, 
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all the interest 


title to separate properties, associat- 
ed to effect sale thereof in aggregate, 
is a trustee). 

79...) Huffis vy. Hark’, .3¢ Inds) 306: 
Sheldon vy. Sheldon, 13 Johns. 
220 (where a 
eae 


See 
(N-Y.) 
trust relation did not 


U.S.—Flageg v. Walker, 5 S.Ct. 
697, ‘113 USS. 659, 28 L.Ed. 1072. 


Cal.—Connelly v. Peck, 6 Cal. 348. 


Me.—Pratt v. Thornton, 28 Me. 355, 
48 Am.D. 492. 


N.Y.—Chelsea Exchange Bank v. 
Weinstein, 236 N.Y.S. 185, 226 App. 
Div. 601; Selden v. Vermilya, 4 N.Y. 
Super. 568 [rev on other grounds 3 
N.Y. 525]; Union Trust Co. of Lan- 
caster, Pav. Johns, 176) Novis.) 5255 
107 Mise. 12; Highmie v. Townsend, 
Lb Nay. Se 464, See Spencer v. Rich- 
mond, 61 N.Y.S. 397, 46 App.Div. 481 
(w here the existence of a trust rela- 
tion was recognized). 


ore ee Appeal, 18 A. 471, 129 Pa. 


Tex.—Clark v. 
50 Am.R. 536; 
37 Tex. 24. 


Wyo.—Weltner v. Thurmond, 98 P. 
S10. LT Wyo. 268) 129) Am Soh. 113 
[reh den 99 P. 1128, 17 Wyo. 309, 129 
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See Caillaret v. Bernard, 15 Miss. 
319; Shields v. Whitaker, 82 N.C. 516; 
Knowles v. Older, 220 N.W. 625, 57 N. 
D. 128 (in all three cases the exist- 
ence of a trust relation was recog- 
nized). 

Effect of statutes see supra § 26. 

81. Ries ‘v. Rowland, 11 F. 657, 4 
McCrary 85; Sandfoss v. Jones, 35 
Cal. 481; Lytle v. Pope, 11 B.Mon. 
(Ky.) 297; Carter v. Gibson, 45 N.W. 
634, 29 Neb. 324, 26 Am.S.R. 381. 


82. Eaton v. ‘Barnes, 49 S.B. 593, 
121 Ga. 548; Anding v. Davis, 3 
Miss. 574, 77 Am.D. 658. 


83. Gisborn v. Charter Oak eoimies 
Con 2 SrCuw2ni VL aoe a See spo sis br lis 
Ed. 1029 [aff 15 PB. 253, 5 Utah 319); 
Adams v. Lambard, 22 1p 180, 80 Cal. 
426. 


84. Kintner v. Jones, 23 
122 Ind. 148. 

85. Jerrett v. Jerrett, 9 Newfoundl. 
156 [aff 9 Newfoundl. 177]. 


86. Riddle v. Beattie, 41 N.W. 606, 
77 Iowa 168. 


Haney, 62 Tex. 511, 
Franks v, Williams, 


N.E. 701, 


to the conveyance or transfer.*# 
apparently authority to the contrary,*® there is 
authority for the view that no trust is created where 
the agreement of the grantee or transferee to per- 
form certain acts for the benefit of the grantor or 
another is merely the consideration for the convey- 
ance or transfer,*® as, for example, where there is 
an agreement of the grantee of real property to sup- 
port the grantor,’ or where the promise of the gran- 
tee or transferee to pay a certain sum of money 
to a third person constitutes part or all of the con- 
sideration for an absolute conveyance or transfer.** 
So a truss does not arise where it is clearly the in- 
tention of the parties that a conveyance shall pass 
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While there is 


of the grantor, whether legal or 


equitable, notwithstanding certain agreements or 
promises by the grantee.’? 
sential that there should be an agreement®® instead 
of a mere voluntary unexecuted promise or declara- 
tion,®' and that the agreement should be clear and 
unequivocal in its terms,°®? setting out the terms of 
the trust with sufficient certainty to render it en- 


In any event it is es- 


Compare passim supra text and 
notes 66-85. 

87. Riddle v. Beattie, supra. 
Marston v. Humphrey, 24 Me. 513 
(where no express trust was created). 

88. Cal.—Wellington v. Sedgwick, 
12 Cal. 469. 

Conn.—Hyland v. Crofert, 86 A. 753, 
87 Conn. 49. 


471. 
S.C.—Clark v. Wright, 24 S.C. 526. 


Tex.—Billings v. Warren, 50 S.W. 
625, 21 Tex.Civ.App. 77. 


See Marston v. Humphrey, 24 Me. 


5138 (where no express trust was 
created). 
[a] Illustration.—An agreement to 


pay debts owing by the grantor. Hy- 
land v. Crofert, 86 A. 758, 87 Conn. 
49; Steele v. Clark, 77 Ill, 471. 


89. McCullough v. McCullough, 200 
P. 298, 109 Kan. 497; Snider v. Carle- 
ton, 35 Ont.L. 246. 


90. See cases infra note 91. 


[a] Where person acquiring title 
paid no consideration for the convey- 
ance-of land no trust was created 
where the grantee did not agree to 
hold the property in trust but mere- 
ly intended to give the grantor a 
home. Rogers v. Rogers, 39 A. 755, 
20 R.I. 400. 


91. Ala.—Rogers v. Johnson, 21 So. 
477, 113 Ala. 589. 


Ill.—Gibson v. Decius, 82 Ill. 304. 


Iowa.—Acker v. Priest, 61 N.W. 
235, 92 Iowa 610; Cook v. Black, 7 N. 
W. 121, 54 Iowa 693. 


Ky.—Ormsby v. Sherley, 6 Ky.L. 
670; Judy v. Owings, 4 Ky.L. 729. 


Ohio.—Foley v. Peters, 5 Ohio Dec. 
(Reprint) 517, 6 Am.L.Ree. 377. 


Or.—Kern’ v. Kern, 58 PB. 527, 36 
Orirss 

Pa.—Carhart’s Appeal, 78 Pa. 
Blyholder v. Gilson, 18 Pa. 134; 
v. Walters, 5 Watts 389. 


See Commercial Bank v. Weldon, 84 
P. 171, 148 Cal. 601; Beulah Marble 
Cory: Mattice, 45 PR. 432, 22 Colo. 547; 
Mackey v. Burns, 64 P. 485, 16 Colo. 
App. 6 (all three cases to the effect 
that a trust relation did not arise); 
Wood vy. Cherry, 73 N.C. 110, (appar- 
ently recognizing rule). 


92. Lane v. Lane, 16 A. 323, 80 Me. 


100; 
Sidle 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 62] 


forceable.®? 


another and joint acquisition.®° 


570; Cowan v. Wheeler, 25 Me. 267, 
43 Am.D. 283; Boynton v. Winslow, 37 


Pa. 315; Day v. Merchant, 1 Phila. 
(Pa.) 573. 
93. Sheehan v. Sullivan, 58 P. 543, 


126 Cal. 189; Markham v. Katzen- 
stein, 70 N.E. 1071, 209 Ill. 607; Roth 
v. Schroeter, (Tex.Civ.App.) 129 S.W. 
203; Salisbury v. Clarke, 17 A. 135, 61 
Vt. 453. See Evans Est., 6 Pa.Co. 437; 
Bart v. Sribnik, 109 S.B. 112, 117 S.C. 
298 (trust was not created in either 
case). 

[a] Particular transaction. 
Where a surviving husband who ac- 
quired the community half of his de- 
ceased wife’s property by purchase 
from her heirs conveyed the entire 
property, and declared to the grantee 
on the delivery of the deed that, after 
his death, the grantee should convey 
to two of his children their share, and 
the grantee orally agreed to do so, the 
trust was not enforceable because of 
uncertainty as to what was meant by 


the share of such children. Roth v. 
Schroeter, (Tex.Civ.App.) 129 S.W. 
203. 

94. Molera v. Cooper, 160 P. 231, 
1738 Cal. 259. 

95. In re Interborough Consol. 


Corporation, 288 F. 334, 32 A.L.R. 932 
{aff 277 F. 249, and cert den sub nom. 
Porges v. Sheffield, 43 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1215]. See Barnes 
v. Alexander, 34 S.Ct. 276, 232 U.S. 117, 
58 L.Ed. 530 (apparently recognizing 
rule). 

96. Resulting trusts see passim 
infra §§ 154-182, 185. 

Settlor constituting himself trus- 
tee see supra § 61. 

97. Anderson v. Harrington, 79 §. 
BH. 426,.163 N.C. 140; Currence v. 
Ward, 27 S.E. 329, 48 W.Va. 367. See 
McKeel v. Mercerm, 246 P. 619, 118 
Okl. 66 (where the existence of a trust 
relation was recognized). 

Constructive trust see infra § 224. 


Resulting trust see passim infra §§ 
154-182. 

98. Holden v. Strickland, 21 S.E. 
684, 116 N.C. 185; Johnson v. Smith, 
2930 S.W.-158, 115 Tex. 9193: [rev (Civ. 
App.) 234 S.W. 939]; Adcock v. Shell, 
(Tex.Civ.App.) 273 S.W. 900; Hender- 
son v. Rushing, 105 S.W. 840, 47 Tex. 
Civ.App. 840; Ellis v. Mynes, 147 S.E. 


29, LON WieVa. 2°75 See Rettig v. 
Reynolds, (Tex.Civ.App.) 2 S.W.(2d) 
539 (an agreement that a _ person 


should pay for, take title to, and con- 
vey to others who had a contract to 
purchase the land, on their reimburs- 


A mere promise to obtain money and 
thereupon hold it in trust does not ereate a trust 
until it is at least so far executed that the money 
has been obtained in accordance with the promise,°* 
but there is authority for the view that where there 
is a promise, based on a consideration, to pay out 
of a particular fund, the promisor is a trustee as 
soon as he obtains title to the fund.®® 


Agreement to purchase or acquire, property for 
In some jurisdic- 
tions at least, an enforceable express trust may be 
created by an agreement thereafter to purchase or 
aequire title to land for the benefit of another who 
agrees to,?7 and does,®* pay the consideration. 
existence of an agreement to purchase for another 
on the part of the person who acquires the property 
is, of course, an essential of a trust,®® and, accord- 
ing to some eases, the agreement must exist when 
the grantee acquires title in the case of a convey- 
ance by deed without reservation of a lien for the 
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The 


ing such person, was binding whether 
or not the contract to purchase was 
enforceable against the vendor); 
Smalley v. Paine, 130 S.W. 739, 62 Tex. 
Civ.App. 52 (where, however, on a 
rehearing, it was held that no trust 
was created). 


[a] Particular transaction.— (1) 
Where a father took title to land 
sold at judicial sale under an ex- 
press verbal agreement with his chil- 
dren that, if they would work and 
help pay for it, he would bid it in and 
the land would be theirs, an express 
trust resulted in the children’s favor. 
Bllis v. Mynes, 147 S.E. 29, 107 W.Va. 
27. (2) In such case failure to show 
clearly exact contributions to pur- 
chase price did not defeat the trust. 
Ellis v. Mynes, supra. 


Wecessity for writing see supra § 
6. 


99. Largey v. Leggat, 75 P. 950, 30 
Mont. 148. 


[a] No trust shown.—By agree- 
ments between defendants in parti- 
tion and another, the latter agreed, 
by himself or agent, to buy in the 
property at the sale in his own name, 
and hold it for the former, to whom 
he was to reconvey the same, or a part 
thereof, as he should elect, on being 
reimbursed for the cost and expenses. 
One agreement was signed for one of 
the defendants by an attorney in fact 
who afterwards bought the property 
at the sale in his own name, but who 
did not otherwise sign either agree- 
ment. It was held that the agree- 
ments did not establish a trust rela- 
tion between the purchaser and the 
person who, under the agreements, 
was to make the purchase and who 
claimed that the property was bought 
for him. Largey v. Leggat, 75 P. 950, 
30 Mont. 148. 


1. Allen v. Allen, 107 S.W. 
Tex. 362; Gilmore -v. Brown, 
Civ.App.) 150 S.W. 964. 


[a] Thus an enforceable express 
parol trust is not created where an 
agreement for payment by another 
than the grantee is made after the 
grantee has taken title under a deed 
without reservation of lien to secure 
payment of the purchase money notes. 
Allen vy. Allen, 107 S.W. 528, 101 Tex. 
362. 

2. Johnson v. Smith, 280 S.W. 158, 


oe 101 
Tex. 


‘115 Tex. 193 [rev (Civ.App.) 234 S.W. 


939]. 

3. Friedsom v. Rose, (Tex.Civ. 
App.) 271 S.W. 417; Watkins v. Wat- 
kins, (Tex.Civ.App.) 141 S.W. 1047. 
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purchase price, even though payment is subsequently 
made out of funds of another;' but an enforceable 
trust may be created by an agreement between the 
grantee under a deed retaining a vendor’s lien to 
secure payment of notes, given for the purchase price, 
and another that if such other will pay the notes 
the land shall belong to such other, where the agree- 
ment is duly performed by such other.” 
to buy land and convey it to another, who has no 
interest in the land and who does not furnish any 
part of purchase money, does not! create a trust.* 
While there is authority for the view that a con- 
tract providing that one party shall obtain title to 
certain land and then convey a part of such land 
to the other party does not necessarily create an 
express trust,* it has been held or recognized that 
a trust may be created by an agreement between or 
among persons jointly purchasing or acquiring title 
to land or other property that title shall be taken 
in the name of less than all for the benefit of all.° 


A promise 


4  Grotefend v. May, 165 P. 27, 33 
Cal.App. 321. See Boon v. Chamber- 
lain, 18 S.W. 655, 82 Tex. 480 (where, 
however, the court referred to a trust 
relation between the parties). 

5. U.S.—Hallett v. Collins, 10 How. 
174, 13 L.Ed. 376; Moore vy. Moore, 
2S ONG ose OO Nee 

Ala.—Steele v. Brown, 18 Ala. 700. 
See Holt v. Wilson, 75 Ala. 58 (where 
a trust was created). 
bgt Ogi Vi, Mlace, si ernad® 

Oe 
Mass.—Bacon v. Bacon, 165 N.E. 
485, 266 Mass. 462; Colt v. Clapp, 127 
Mass. 476. 

Mich.—Compo v. Jackson Iron Co., 
12 N.W. 901, 49 Mich. 39. 

Mo.—Westport Lumber Co. vy. Har- 
ris, 110 S.W. 609, 131 Mo.App. 94. 

N.J.—Morris v. Shepard, (Ch.) 53 
A. 172; Gildersleeve v. Stratton, 36 A. 
477, 59 N.J.Hq. 1 [aff 41 A. 1117]. 


, N.C.—Harrison v. Emery, 85 N.C. 
61. 
Or.—Anderson vy. Phegley, 110 P. 


975, 57 Or. 172. 


Pa.—Jenkinson Co. v. Porzel, 41 A. 
744, 188 Pa. 559. 


Tex.—Brotherton v. Weathersby, 11 
S.W. 505, 73 Tex. 471; Houser v. Jor- 


dan, 63 S.W. 1049, 26 Tex.Civ.App. 
398; Roach v. Crume, (Civ.App.) 41 
S.W. 86. See McBride v. Briggs, (Civ. 


App.) 199 S.W. 341 (where a trust 
relation was recognized). 


Va.—Winder v. Nock, 52 S.E. 561, 
104 Va. 759, 3 L.R.A.N.S. 415; Flippo 
v. Lamb, 46 S.E. 681, 102 Va. 475. 


W.Va.—Potts v. Fitch, 34 S.E. 959, 
47 W.Va. 63 (where the property ob- 
tained was an oil lease). 


B.C.—Breitenstein v. 
B.C. 495. 


* See Costello v. Cunningham, 147 P. 
701, 16. Ariz. 447; McCoy v. Hughes, 1 
Greene (Iowa) 370; Big Sandy Ry. 
Co. v. Justice, 142 S.W. 237, 146 Ky. 
133; Grensel v. Payne, 185 N.W. 336, 
107 Neb. 84; McWhirter v. Bowen, 76 
N.Y.S. 908, 38 Misc. 46 [mod on other 
grounds 81 N.Y.S. 747, 82 App.Div. 
144]; Weber v. Whidden, 115 P. 1046, 
63 Wash. 472 (in all cases the exist- 
ence of a trust relation was recog- 
nized); Brown v. Brown, 34 A. 490, 
66 Conn. 493 (where the alleged trust 
was in form an express. trust); 
Cadieux v. Sears, 101 N.B. 542, 258 
Ill. 221 (under a contract to convey 
an interest in real property or its pro- 
ceeds to a certain person on reim- 
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In any event it is essential that there should be an 
agreement, on the part of the person who acquires 
title, to purchase for the joint benefit of himself 
and another,® and, according to some eases at least, 
that there should be a consideration to support the 
agreement where the person claiming as beneficiary 
has no interest in the property involved.? A trust is 
not created. however, by an agreement under which 
certain parties thereto have an option to acquire 
an equitable interest in real estate purchased by one 


of them, by payments to extinguish 
the purchase price. While there 
the view that, where the purchase 


bursement for advances made by 
others who took title to such property, 
such others were bound to use reason- 
able diligence to subserve the interest 
of the first mentioned person and to 
apply a share of the proceeds of the 
property held by them to discharge 
his indebtedness to them, and to ac- 
count for any balance). 


Compare Stranahan’v. Richardson, 
78 N.W. 110,671, 75 Minn. 402. 


[a] One who acquires equitable 
title to property, under an agreement 
with another, that it shall be for their 
joint benefit, is trustee of an ex- 
press trust. Westport Lumber Co. 
v. Harris, 110 S.W. 609, 181 Mo.App. 
94. 


[b] Subsequent acknowledgment 
in writing by the person who has ac- 
quired title that another person is a 
joint owner with him is a good and 
sufficient declaration of trust. Wal- 
lace v. Pruitt, 20 S.W. 728, 1 Tex.Civ. 
App. 231. 


[c] "Title taken in single name in 
violation of agreement that title 
should be taken jointly did not pre- 
vent the establishment of a trust. 
McBride v. Briggs, (Tex.Civ.App.) 199 
S.W. 341. 


[d] -Failure to acquire title in fee 
to ali land contemplated by the agree- 
ment (1) does not prevent the crea- 
tion of the trust. Merritt Oil Corpo- 
TaAvion. ve wouns,) 43) B.C2d)) 272 wie?) 
Thus partial failure of the trust es- 
tate in oil and gas land resulting 
from a compromise agreement with 
the federal government when the gov- 
ernment withdrew land from entry 
did not prevent the trust’s attaching 
to rights obtained (Merritt Oil Cor- 
poration v. Young, supra), (3) includ- 
ing oil and gas leases and prospecting 
permits in respect of part of the land 
involved (Merritt Oil Corporation v. 
Young, supra). 


fe] Other transactions.—(1) A 
written agreement signed by the of- 
ficers of a mining association, and de- 
claring the other party thereto, for his 
services in hunting ore, entitled to a 
specified undivided share in certain 
described lands held by them under 
lease, may be sustained as a valid 
agreement and declaration of trust 
for the designated interest in the 
title when that shall have been ac- 
quired by the lessee. Compo v. Jack- 
son Iron Co., 12 N.W. 901, 49 Mich. 
39. (2) An assignment of purchas- 
er’s interest under a land contract 
showed that each party retained in- 
terest in land, although title was in 
defendant and created a trust rela- 
tionship enforceable in equity. Mar- 
shall v. Kenk, 218 N.W. 779, 242 Mich. 
301. (3) An agreement by a pur- 
chaser at a foreclosure sale to hold 
in trust for himself and judgment 
lienors was binding, notwithstanding 
failure of the judgment lienors to re- 


| TRUSTS 


exist in respect 


indebtedness for 
is authority for 


is not joint but !' of a resale.t+ 


deem. Anderson v. Phegley, 142 P. 
593, 71 Or. 331 [op adhered to on reh 
en bane 145 P. 642, 74 Or. 388]. (4) 
Where two persons agreed to acquire 
land jointly, one to furnish all the 
money and to be thereafter repaid by 
the other, the one who paid the money 
and took the title in hiS own name 
held an undivided one-half interest in 
trust for the benefit of the other. 
Johnston v. Johnston, (Tex.Civ.App.) 
204 S.W. 469. (5) Where two persons 
agreed to purchase land jointly, a 
trust in such land, when subsequently 
purchased by one of them, arises in 
favor of the other, although the pur- 
chaser has repudiated the agreement 
and purchased in open and positive 
defiance thereof. Sachs v. Goldberg, 
(Tex.Civ.App.) 159 S.W. 92 (where, 
however, there had been a mutual 
abandonment of the agreement). (6) 
An agreement, based on sufficient con- 
Sideration, made before the purchase 
of land, that the land should be taken 
in the name of the purchaser and for 
the benefit of both parties is, where 
the land was actually purchased and 
the beneficiary offers to comply with 
the agreement, sufficient to create an 
express trust. Watkins v. Watkins, 
(Tex.Civ.App:) 141 S.W. 1047. (7) 
Where the owner of encumbered land 
causes title thereof to be conveyed 
to a son to hold for all his children, 
providing that all his children should 
try to save it from sale, which they 
did, and it became very valuable, the 
son became trustee. Barbee v. Lynch, 
96 S.E. 593, 82 W.Va. 384. (8) <A con- 
tract providing for the purchase of 
timber iands by one party for both 
created a trust of a part of the land 
which the purchaser held for the oth- 
er, the latter to have the entire pro- 
ceeds of a sale of such part less taxes 
and other expenses advanced by the 
purchaser on his account with legal 
interest. Sage Land & Improvement 
Con ve Ripley, 92 Mos Si5.e dds Ouray 
339. (9) A contract to procure an 
option on mineral land has been con- 
strued to require one of the parties 
only to advance the sum necessary to 
purchase the option as distinguished 
from the purchase price of the land, 
the others being bound to contribute 
their Shares of the final payment, and, 
until money was realized from the 
option or land, the party required to 
purchase ‘the option held the rights, 
secured under the option, in trust to 
repay himself for his advances and to 
divide the overplus between himself 
and his associates. Shebley v. Rose, 
134 P. 784, 66 Or. 449. (10) In such 
ease where, after such party had 
purchased the option, he was com- 
pelled to purchase the title in order to 
protect himself, he was not bound 
to sever the liabilities of his asso- 
ciates, but they were joint cestuis 
que trustent, and he was entitled to 
hold the whole property until all had 
repaid his advances. Shebley v. Rose, 
134 P. 784, 66 Or. 449. 
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is made by the person who takes title and who agrees 
to allow another person a share in the profits on a 
resale, the purchaser does not hold title to. part 
of the property as trustee for such other party,° ac- 
cording to some cases a provision for resale of the 
land purchased by the party who takes legal title 
and for sharing in profits does not necessarily pre- 
vent the existence of a trust,'®° and a trust may 


of the land purchased where, un- 


der the contract, the property is in fact purchased 
by both parties, notwithstanding title is taken by 
one and provision is made for sharing in the profits 


Constructive trust arising from 
breach of oral agreement to purchase 
see infra § 224. 

Resulting trust arising from joint 
purchase see infra §§ 164, 165, 185. 


6 Massie v. Parrish, 125 S.E. 691, 
140 Va. 717. 


[a] Thus a party who seeks to en- 
force a trust in an undivided interest 
in realty is not entitled to relief if the 
purchaser did not agree to purchase 
for himself and the party seeking to 
establish the trust jointly, even 
though such party so understood the 
agreement. Massie v. Parrish, 125 S. 
E. 691, 140 Va. 717. ; 


7. Watkins v. Watkins, 
App.) 141 S.W. 1047. 


8. Aylesworth v. Aylesworth, 109 
N.E. 750, 184 Ind. 80. 


_[a] Contract between father and 
his children.—(1) The rule was ap- 
plied where a father purchased cer- 
tain land pursuant to an agreement 
between him and his children, by 
which the children were given an 
option to pay such sums as they might 
see fit for application on the purchase 
price. Aylesworth v. Aylesworth, 109 
N.E. 750, 184 Ind. 80 [rev (App.) 106 
INE ue 9 Of Nv pe, C2) AS ehalidy =whosepard 
to the father a portion of the purchase 
price was an equitable owner of a 
proportionate part of the land. 
Aylesworth v. Aylesworth, supra. 


(Tex.Civ. 


9. MacDonald v. Dexter, 85 N.E. 
209, 284 Ill. 517; Long vy. Conrad, 
(Mo.) 42 S.W. (2d) 357; Dexter v. 


Macdonald, 95 S.W. 359, 196 Mo. 373. 
See Morrill v. Colehour, 82 Ill. 618 
(where, under the agreement involved, 
no interest in the land was acquired 
by the person who did not take title, 
but merely in the profits, even though 
he paid part of the purchase price); 
Wagner v. Maynard, 64 Ill.App. 239 
(where relief was denied). 


10. Seymour v. Freer, 8 Wall. (U. 
S.) 202, 19 L.Ed. 3806; Bennett. vy. 
Bennett, 115 S.E. 436, 92 W.Va. 391. 


[a] Particular transaction. — 
Where one who had negotiated with a 
married woman for purchase of her 
land at a trustee’s sale made a writ- 
ten proposition to her husband, where- 
in he agreed to buy the land and rent 
it to the husband, and to divide equal- 
ly the profits with him on the resale 
of the land, and the husband and 
wife accepted the proposition, and 
pursuant thereto the land was bought 
by such person at the trustee’s sale, 
there was an express trust in favor 
of the wife for one half of the net 
profits derived from a subsequent sale 
of the land. Bennett v. Bennett, 115 
S.E. 436, 92 W.Va. 391. 


11. Bisbee v. Mackey, 102 N.E. 327, 
215 Mass. 21; Davies v. Keiser, 246 
S.W. 897, 297 Mo. 1. See Donohoe v. 
Rogers, 144 P. 958, 168 Cal. 700; Green 
v. Brooks, 22 P. 849, 81 Cal. 328 (in 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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Conditions precedent. Where the agreement con- 
tains a condition to be performed by the beneficiary, 
he may enforce the trust upon performing the con- 
dition,’? but only in that event.1* An agreement 
by one person to compensate another for such other’s 
services by paying such other out of a fund to be ac- 
quired,‘ or by giving such other an interest in 
property to be obtained in the future,t® according 
to some cases, creates an express trust enforceable 
upon performance of the services and the acquisition 
of the fund or property; and a like rule has been 
recognized where compensation for the use of a 
person’s property is to be made out of a fund to 
be acquired. An agreement by the grantee of 
land that the grantor is to control the property, and 
that the grantee will join him in any deed, does 
not create a trust, where no deed is directed by the 
grantor.'* : 

Person entitled to claim as beneficiary. No trust 
arises from an agreement, in behalf of one who 
does not show himself to be connected in any way 
with the agreement or alleged trust.t® 
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Other transactions not constituting trusts. A trust 
of the class here considered cannot be established 
by a transaction which merely creates an equitable 
lien,!® mortgage,?° or other security;?+ an execu- 
tory contract to sell or convey;?? or an option 
to purchase.?% So a trust is not created by an 
agreement which merely creates a condition subse- 
quent,** or by an agreement that if the promisor 
should obtain certain property in a specified man- 
ner he will discharge a debt due him from the prom- 
isee.2> So also, it has been held that no trust is 
created where a debtor conveys real property to his 
creditor upon the consideration that the property 
is to be sold, the proceeds applied first to the debt, 
and the remainder paid to the debtor.?° 


[§ 63] (5) Trust Arising from Nature and Terms 
of Transaction without Explicit Declaration. Under 
the rule that the declaration of trust need not be 
explicit and that the nature and terms of the trans- 
action may give rise to an express trust,?* trusts have 
been recognized or upheld under varying cireum- 
stances.” 


each case the existence of a trust 
was recognized). 

12. Sledge v. Clopton, 6 Ala. 589; 
Sweet v. Stevens, 63 S.W. 41, 23 Ky. 
L. 407; Owens v. Williams, 41 S.E. 
93 sd AN Cs 165: See Sayward v. 
Houshton, 51 P..853; 52° Pi 44; 119 
Cal. 545 (where the right to_relief 
was recognized); Pearson vy. Daniel, 
22 N.C. 360 (where relief was grant- 
ed). 

13. Prefumo v. Russell, 101 P. 24, 
10 Cal.App. 113; Faucett v. Bryan, 
72 N.C. 512. See Gloeckner v. Kitt- 
laus, 91 S.W. 126, 192 Mo. 477; Coyle 
v. Stahl, 142 P. 389, 42 Okl. 651 (in 
each case relief was denied). 

14. McKee v. Latrobe, 16 S.Ct. 15, 
159°°U:S: 327, 40 Lb Bd-169%° But see 
Reddington v. Lanahan, 59 Md. 429 
(where relief was denied). 

15.. tuco vy. De Toro, 27 Pe 1082, 91 
Cal. 405; Miles v. Thorne, 38 Cal. 335, 
99 Am.D. 384. But see Luco v. De 
Toro, 18 P. 866, 91 Cal. 424 (apparent- 
ly involving facts subsequently 
passed on in the same case, Luco v. 
De Moro, 27 Pa 1072, 91 Cal.* 405). 

16. Hagenbeck v. Hagenbeck Zoo- 
logical Arena Co., 59 F. 14. 

17. Johnson v. Wikstrom, 47 S.W. 
(2d) 61, 242 Ky. 636. 

18. Eberville v. Leadville Tunnel- 
ing, ete., Co., 64 P. 200, 28 Colo, 241; 
Morgan v. Regensberger, 2 N.Y.City 
Ct. 430. 

Cross references: 


Certainty as to beneficiaries see supra 
§ 52. 

Consideration in general see supra § 
29. 


Construction and operation of trust 
declaration as to beneficiaries see 
infra § 259. 

19. Menude v. Delaire, 

564. 
2Q + # Peirce v. Dorr, 8 Pick. (Mass.) 

239. See Kelsey v. Cooley, 11 N.Y.S. 

745, 58 Hun 601 mem (where there 

was no trust). 

21. Wallace v. Wallace, 
TD AiO; 

Oo.) Wes. —Lavlory iv.  Eliolmes 14 ei". 
ADS watt mous Oty 1192, 820) USi8 489), 
32 L.Ed. 179}. 

Cal.—Grotefend v. May, 165 P. 27, 
33 Cal.App. 321. 

Del.—Maxfield v. Terry, 
618. 


2 S.C.Eq. 


(N.J.Ch.) 


4 Del.Ch. 


Tex.—Foster v. Ross, 77 S.W. .990, 
33 Tex.Civ.App. 615; Bundren v. Lehr 
Agricultural Co., (Civ.App.) 40 S.W. 
205. 


- Wis.—Davidson vy. Van Pelt, 15 Wis. 
341. 

23. Miracle v. Stone, 227 S.W. 1011, 
190 Ky. 610; Friedsam vy. Rose, (Tex. 
Civ.App.) 271 S.W. 417. 


[a] Particular transactions or 
agreements.—(1) Where the attorney 
for a judgment debtor purchased her 
land at master commissioner’s sale, 
executing to the commissioner a sale 
bond for the amount of the bid, and 
agreed with the judgment debtor that, 
if she or her father or their assignees 
should pay off and discharge the sale 
bond on or before maturity, and pay 
him, the attorney, a specified amount, 
he would transfer his bid and pur- 
chase of the land to the judgment 
debtor, such agreement on the part 
of the attorney was not a declaration 
of trust in favor of the judgment 
debtor entitling her to the land on 
payment to the attorney after ma- 
turity date of the sale bond. Miracle 
v. Stone, 227 S.W. 1011, 190 Ky. 610. 
(2) <An alleged oral agreement be- 
tween a bankrupt and a purchaser at 
trustee’s sale, whereby the purchaser 
agreed to buy land and convey it to 
the bankrupt, who had no interest in 
the land and did not furnish any part 
of the purchase money, was at most 
only an option to purchase such land 
from purchaser for what it cost him 
and was without consideration, and 
no trust could arise out of such 
transaction. Friedsam y. Rose, (Tex. 
Civ.App.) 271 S.W. 417. 


24. McNaught v. Hoffman, 274 F. 
918. 


[a] Particular agreement.—A deed 
of real property and a eontract be- 
tween the parties executed at the 
same time, providing that the grantee 
should pay to a sister of the grantor 
a specified amount per month and 
that, such payments being made, the 
deed should be effective until the 
marriage or death of the grantee, 
when the property should revert, have 
been construed together as parts of 
the same transaction and it was held 
that they constituted a conveyance on 
condition subsequent, and did not 
create a trust in favor of the sister, 
enforceable by her. McNaught v. 
Hoffman, 274 F. 918. 


Deed containing condition subse- 


quent see supra § 60 text and note 
25 Asis 


25. Chadwick v. Phelps, 45 Pa. 
05. 


26. Harrison v. Ward, 46 Pa.Super. 
Seie 


27. See supra § 47. 


28. See cases infra this note; and 
Wright v. Bercher, 5 Mo.App. 322 [aff 
72 Mo. 179, 37 Am.R. 433] (holding 
that a provision in a lease of a hotel 
that furniture to be put into it shall 
be bound for the rent made the lessee 
a trustee for the lessor as to the fur- 
niture). 


{a] Particular transactions.—(1) 
Where two persons ettered into an 
agreement that they would seek to ob- 
tain from the legislature the grant of 
a franchise to one of them to recon- 
struct and repair a road owned by 
such one and to collect tolls and that, 
if the franchise should be granted, 
each should reconstruct a portion of 
the road, and that each should be- 
come equally interested in the fran- 
chise and in the fruits thereof, and 
such agreement was renewed after 
the grant of the franchise as con- 
templated, with the further provision 
that the party to whom the franchise 
ran was to take possession and col- 
lect the tolls for both, such party be- 
came the trustee of an express trust. 
Miles v. Thorne, 38 Cal. 335, 99 Am.D. 
384. (2) A party to an action who 
regained possession of property under 
a replevy bond held such property in 
express recognition of the rights of 
plaintiff and was, in the strictest 
sense of the word, a trustee of an ex- 
press trust. Humes y. Scott, 30 So. 
788, 180 Ala. 281. (3) Where defend- 
ant in an action regained possession 
of property under a replevy bond, con- 
verted the property, and paid over the 
proceeds to one of the sureties on such 
bond to answer for a result of the ac- 
tion, adverse to defendant, an ex- 
press trust was created under which” 
the surety held such proceeds for the 
benefit of plaintiff. Humes v. Scott, 
supra. (4) The assignment of a 
judgment for the purpose of securing 
and indemnifying the assignees in re- 
spect of a loan to the assignor and 
of the assignees’ liability as sureties 
for the assignor, together with an 
agreement that one of the assignees 
should collect the amount of the judg- 
ment and hold the proceeds for the 
purposes of the assignment consti- 
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[§ 64] b. Covenant To Stand Seized to Uses.?° 
A form of conveyance at one time employed to create 
a use or trust, but little used at the present time, 
is a covenant to stand seized to uses,*® which is de- 
fined as a conveyance by which a man seized of 
lands covenants, in consideration of blood or mar- 
riage, that he will stand seized of the same lands 
to the use of his wife, child, or kinsman.*! 
it has been held that a deed of land to take effect 
at the grantor’s death is good as a covenant to stand 
seized to the grantee’s use notwithstanding the ab- 
sence of any relationship of blood or marriage,®? 
in accordance with the above definition it is usually 
held or recognized that the characteristic which dif- 
ferentiates this from other declarations of trust ts 
the fact that the consideration necessary** and suf- 
ficient®?* to support it is that of blood or marriage. 
An instrument may operate as a covenant to stand 


tuted a sufficient basis for a trust. 
Hoffman House v. Foote, 65 N.H. 169, 
172 N.Y. 348. (5) Where a contrac- 
tor desired the assistance of others 
in carrying out’ the contract, his 
agreement that he would divide the 
profits among them and himself creat- 
ed a trust. Burns v. Niagara, Lock- 
port & Ontario Power Co., 130 N.Y.S. 
54, 145 App.Div. 280. (6) Even 
though a written agreement between 
two persons to conduct a business of 
dealing in tax titles, one furnishing 
the money and the other managing 
the business, the title to property pur- 
chased being taken in the name of the 
one who furnished the money, did 
not create a partnership, and the one 
who managed the business was mere- 
ly an agent, he was an agent with 
an interest in the property purchased 
and the one who took title held the 
same in trust for both. Oriental 
Realty Co. v. Taylor, 124 P. 489, 69 
Wash. 115. (7) Where a creditor to 
whom the debtor had hypothecated 
the whole product and output of the 
debtor’s business approved an ar- 
rangement between the debtor and a 
third person under which, in consid- 
eration of a loan from such third per- 
Sone to, tthe, deptor; . the ;debtor 
agreed to pay to such third person 
a certain amount per ton out of 
the proceeds of sales of the débtor’s 
product until the loan was paid, the 
first mentioned creditor became a 
trustee in respect of such payments 
on the loan from such third person. 
Finucane v. Standard Bank, 29 B.C. 
251. (8) Where persons who con- 
tributed money for the erection of a 
mill and intended to form a corpora- 
tion failed to do so, and the mill was 
conducted in the name of the proposed 
corporation by one of them, who held 
the legal title, he held it in trust for 
the parties contributing the money as 
coéwners. In re Ballard, 279 F. 574. 
(9) greements between the owner 
of certain patents and others looking 
to the promotion by such others of 
manufacturing under the patents and 
providing that, if such others should 
make any inventions in respect of 
matters related to the patents above 
mentioned, such others would execute 
such papers as would permit the own- 
er of such patents to obtain patents 
on such inventions, constituted each 
party a trustee with relation to the 
common enterprise. National Wire 
Bound Box Co. v. Healy, 189 F. 49, 110 
C.C.A. 613. (10) Persons subscribing 
money for a specified purpose and 
binding themselves to pay in cash, as 
called for by the treasurer of the fund, 
create a trust fund available to credi- 
tors who have made advances and 
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notwithstanding 
ists.°° 


While 


of law.?® 


furnished supplies to the trustee and 
manager engaged in the prosecution 
of the enterprise. Rousseau v. Call, 
85 S.H. 414, 169 N.C. 1738. 


Municipality as trustee of land 
dedicated under statute for public 
purpose see Dedication § 130. 


29. Covenant to stand seized in 
general see Deeds § 27. 


_ Title of trustee and cestui aue trust 
in general see infra §§ 266-322. 
30. See cases infra this note. 


[a] Dilustrations of instruments 
held to operate as covenants to stand 
seized to uses. Holt v. Wilson, 75 Ala. 
58; Barrett v. French, 1 Conn. 354, 
6 Am.D. 241; Parker v. Nichols, 7 
Pick. (Mass.) 111; Robertson v. Rob- 
ertson, 47 So. 675, 94 Miss. 645, 136 
Am.S.R. 589; Wall v. Wall, 30 Miss. 
91, 64 Am.D. 147; French v. French, 
3 N.H. 234; Eysaman v. Hysaman, 24 
Hun (N.Y.) 430; Jackson v. Swart, 20 
Johns. (N.Y.) 85; Hayes v. Kershow, 1 
Sandf.Ch. (N.Y.) 258; Rowland v. 
Rowland, 93 N.C. 214; Borden v. 
Thomas, 28 N.C. 209; Sasser v. Blyth, 
2 N.C. 259; Fisher v. Strickler, 10 Pa. 
348, 51 Am.D. 488; Vanhorn v. Harri- 
Sons Dali eiCPans) Us iets leek Gy 0s oe: 
Am.D. 229; Kinsler v. Clark, 30 S.C.L. 
170; Sherman v. Dodge, 28° Vt.- 26: 
See also Allen v. Litchard, 157 N.Y.S. 
19) 93" Mise;, 197 watt 166 INSYcSy 1085; 
179 App.Div. 959] (where, however, 
the covenant contained in an instru- 
ment executed by a devisee in con- 
nection with the will attempted to 
create a trust for a period in excess 
of the statutory limits); Brunner vy. 
Isom, 21 Ohio Cir.Ct.N.S. 543 (where, 
however, the instrument in question 
was not recordable). 


[b] Such conveyances are used to 
convey freehold in futuro and thus 
avoid the prohibition of the common 
law. Wallis v. Wallis, 4 Mass. 135, 3 
Am.D. 210; Rogers v. Eagle Fire Co., 
9 Wend._(N.Y.) 611. And see Deeds § 
27. 


31. 2 Blackstone Comm. p 3388 [quot 
Corwin v. Corwin, 9 Barb. (N.Y.) 219, 
224 (rev on other grounds 6 N.Y. 342, 
57 Am.D. 453) ]. 


[a] Similar definition.—‘Where a 
man seised of lands in fee, covenants, 
in consideration of blood or marriage, 
to stand seised of the same to the 
use of his child, wife, or some other 
relation.’’ Barrett v. French, 1 Conn. 
354, 363, 6.Am.D, 241. 

32. Trafton v. Hawes, 
533, 3 Am.R. 494. 

&3. Hope v. Stone, 10 Minn. 141; 
Rollins v. Riley, 44 N.H. 9; Under- 
wood v. Campbell, 14 N.H. 393; Los- 


102 Mass. 


[§§ 64-65 


seized to uses where the existence of a considera- 
tion of blood or marriage appears or may be in- 
ferred, although it is not expressly recited,*° and 


a valuable consideration also ex- 


While there is authority for the view that 
an instrument may be given effect as a covenant 
to stand seized to the use of the grantor for life and 
after his death to the use of the grantee and his 
heirs,*? it has been held that an instrument convey- 
ing the fee of land to the grantee charged with the 
usufruct for life in favor of the grantor is not a 
covenant. to stand seised to uses.®® 
been taken that, in jurisdictions in which the com- 
mon-law prohibition against a man’s contracting 
with his wife obtains, a covenant by him with her 
to stand seized for her use is inoperative in a court 


The view has 


[§ 65] c. Deposit of Money in Bank or Other 


see v. Ellis, 13 Hun (N.Y.) 635; Jack- 
son v. Delancey, 4 Cow. (N.Y.) 427; 
Jackson v. Cadwell, 1 Cow. (N.Y.) 622. 


[a] Thus an instrument wherein a 
wife owning land agreed in writing 
that her husband should have the use 
of it during his life, and that on his 
death, if she survived, she should have 
the use of it for her life, and that 
after the death of both, a child of the 
husband by a former wife should 
have ail right and title to the land, 
could not operate as a covenant to 
stand seized for the benefit of said 
child, because it was not founded on 
a consideration of blood or marriage. 
Lossee v. Ellis, 13 Hun (N.Y.) 635. 


rier sedan: generally see supra 


34 Jackson v. Sebring, 16 Johns. 
GNUY.) ~b15, 38) Am.D? 357 — Slade: 
Smith, 2 N.C. 248; Thompson v. 
Thompson, 17 OhioSt. 649, 18 OhioSt. 
73 [rev 3 OhioDec. (Reprint) 468, 6 
Am.L.Reg. 26]; Lloyd v. Spillet, 2 
Atk. 148, 26 Reprint 493. 


{a] Bargain and sale.—A _ deed 
which is in-form a bargain and sale, 
except that the consideration ex- 
pressed is love and affection instead 
of money, may be construed to be a 
covenant to stand seized. Slade v. 
Smith, 2 N.C. 248. 


[b] Existing marriage—(1) Ac- 
cording to one view an existing mar- 
riage has been regarded as sufficient. 
Thompson v. Thompson, 17 OhioSt. 
649, 18 OhioSt. 73 [rev 3 OhioDec. (Re- 
print) 468, 6 Am.L.Reg. 26]. (2) It 
has been held, however, that such 
marriage was not a consideration on 
which a covenant to stand seized 
could be founded. Corwin v. Corwin, 
6 N.Y. 342, 57 Am.D. 453. 


35. French v. French, 3 N.H. 234; 
Jackson y. Sebring, 16 Johns. (N.Y.) 
515, 8 Am.D. 357; Barry v. Shelby, 4 
Hayw. (Tenn.) 229. Compare Jack- 
son v. Delancey, 4 Cow. (N.Y.) 427 


(where a conveyance was inopera- 
tive). 

36. Brewer v. Hardy, 22 Pick. 
(Mass.) 376, 33 Am.D. 747; Gale v. 


Coburn, 18 Pick. (Mass.) 397; Pray 
v. Pierce, 7 Mass. 381, 5 Am.D. 59; 
Wallis v. Wallis, 4 Mass. 135, 3 Am.D. 
210; Rogers v.: Hagle Fire Co., 9 
Wend. (N.Y.) 611; Jackson v. Staats, 
ii” Johns. “ON-Y:)) 337,06" Amb: heme. 
Jackson v. Dunsbagh, 1 Johns. Cas. 
GNSYS) POA 


37. Barrett v. French, 1 Conn. 354, 
6 Am.D. 241. 

38. Steele v. Smith, 66 S.E. 200, 84 
S.C. 464, 29 L.R.A.N.S. 939. 


Ke Tutwiler v. Munford, 73 Ala. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§ 65] 


Financial Institutiont°—(1) In General. It is usu- 
ally recognized that a trust in respect of moneys 
deposited in bank may be created*! by the owner 
and depositor of the moneys‘? for the benefit of one 
other than the depositor, or for the benefit of the 
depositor and another,*® and in accordance with the 
general rule,** the depositor may constitute himself 
a trustee in respect of the moneys deposited.*® 
declaration of trust may be made after the deposit 


40. Cross references: 


Bank as trustee of deposits in general 
Bee aes and Banking §§ 305, 307, 


Deposit of trust funds in bank in gen- 
eral see Banks and Banking § 308. 


Gift of bank deposit see Gifts §§ 63- 
66, 131-134. 


Notice to, or knowledge of, beneficiary 
see infra §§ 78, 79. 


Trust character of deposits of funds 
of savings banks with other banks 
see Banks and Banking § 311. 


41. Stickney v. General Electric 
Co., 44 F.(2d) 362; Dooley Implement 
Co. v. Citizens’ State Bank of Dooley, 
283 P. 423, 86 Mont. 339; First Nat. 
Bank vy. Citizens’ State Bank of Doo- 
ley, 283 P. 420, 86 Mont. 331; Coe v. 
Beckwith, 31 Barb. (N.Y.) 339,10 Abb. 
PE 96, (19 sHow.bas 3980 Sapp iv 
Houston Nat. Exch. Bank, (Tex. 
Commn.App.) 266 S.W. 141 [rev (Civ. 
App.) 252 S.W. 299]. 


See Pierce v. Boston Five Cents 
Savings Bank, 129 Mass. 425, 37 Am. 
Rep. 371. 


[a] Particular account or deposit. 
—(1) Deposit of thé amount due the 
seller of equipment from a contractor, 
made when the depositor was about to 
make a payment to the contractor, 
based on the progress of the work, 
constituted a trust fund for the bene- 
fit of the seller. Stickney v. General 
Hlectric Co., 44 E.(2d) 362. (2) 
Where the inhabitants of a city sub- 
seribed for stock of a refining com- 
pany under an agreement that the 
money was to remain in a local bank 
to be used in connection with the con- 
struction of a filling station by the 
company, the fund so deposited was 
impressed with an. express’ trust. 
Sapp v. Houston Nat. Exch. Bank, 
(Tex.Commn.App.) 266 S.W. 141 [rev 
(Civ. App.) 252 S.W. 299]. (3) Money 
deposited in bank as security for the 
payment of the debts of a corporation, 
under an agreement stipulating that 
no money shall be paid out of the 
fund except to creditors until all the 
debts of the corporation are dis- 
charged in full, constitutes a trust 
fund to pay the corporation’s debts. 
Ellis v. National Exch. Bank,‘86 S.W. 
776, 38 Tex.Civ.App. 619. (4) Where 
the mortgagee permitted the mortga- 
gor to sell property and deposit the 
proceeds in bank for the mortgagee, 
the bank became a trustee (Rev. 
Codes [1921] § 7885). Dooley Imple- 
ment Co. v. Citizens’ State Bank of 
Dooley, 283 P. 423, 86 Mont. 339; First 
Nat. Bank y. Citizens’ State Bank of 
Dooley, 283 P. 420, 86 Mont. 331. (5) 
Where a corporation deposited money 
with bankers for the payment of cou- 
pons of bonds of such corporation, a 
trust was created. Rogers Locomo- 
tive, etc., Works v. Kelley, 88 N.Y. 
234,14 N.Y.Wkly.Dig. 234. (6) Where 
the controller of a city had deposited 
with a trust company money to meet 
interest due upon city bonds on the 
following day, which deposit was ac- 
cepted for that specific purpose, the 
transaction constituted a special de- 
posit for the benefit of the bondhold- 
ers and was accepted on that trust. 
Hurd v. Farmers’ L. & T. Co., 68 How. 
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is made.*® 


there was some 
The 


ProevgNayve)? size 

42. Ky.—Krankel’s Ex’x v. Kran- 
kel, 47 S.W. 1084, 104 Ky. 745, 20 Ky. 
We Le Ole 

Me.—Cazallis v. 
359, 119 Me. 240. 

Mass.—McCaffrey v. North Adams 
Sav. Bank, 138 N.E. 393, 244 Mass. 
396; McMahon y. Lawler, 77 N.E. 489, 
190 Mass. 343. 


Miss.—Ladner v. Ladner, 90 So. 593, 
128 Miss. 75. f 

R.I.—Blackstone Canal Nat. Bank 
Vn Oat 121 Aen 2213) on Lan 28% 


43. Re Bellemare, 16 Ont.W.N. 24. 
And see cases passim infra § 66. 


Ingraham, 110 <A. 


44. See supra § 61. 

45. Cal. Kuck vy. Reftery, 4 P. 
(2d) 552, 117 Cal. App. 755. 

Conn.—Minor v. Rogers, 40 Conn. 


512. 


Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. i 


Md.—Baker v. Baker, 90 A. 776, 123 
Md. 32; Milholland v. Whalen, 43 A. 
A3) $9) Midi 2112) 44 LA RVAS 205: 


Mass.—McCaffrey v. North Adams 
Sav. Bank, 138 N.B. 393, 244 Mass. 396. 


Mo.—Harris Banking Co. v. Miller, 
See 629, 190 Mo. 640, 1 L.R.A.N.S. 
790. 


N.Y.—Willis v. Smyth, 91 N.Y. 297 
[aff 13 N.Y.Wkly.Dig. 493]. 


Ohio.—Jones v. Luplow, 13 Ohio 


App. 428; Hermann y. Brighton Ger- 
man Bank Co., 16 OhioN.P.N.S. 47. 
Pa.—Merigan v. McGonigle, 54 A. 


994, 205 Pa. 321. 


R.I.—Atkinson’s Petition, 16 A. 712, 
ian ALS) 2G AIMS... 45, 13 daaAt 
he 


And see cases passim this section; 
and § 68. 

[a] Particular transactions or ac- 
counts.—(1) Where funds were de- 
posited to the credit of husband and 
wife, payable after their death to 
other persons, to enable the husband 
and wife to receive the interest dur- 
ing their lives, and to secure the 
payment after their death to such 
others, a trust was created under 
which the depositors were trustees of 
the funds for their own use during 
their lives, and for such others 
after their death. Baker v. Baker, 90 
A. 776, 123 Md. 32. (2) Indorsement 
of certificate of deposit to a specified 
person created an executed trust in 
favor of such person, the fund being 
payable to such person on the death 
of the depositor, although the de- 
positor retained possession of the 
certificate and the right to draw the 
interest. Harris Banking Co. v. Mil- 
ler, 89 S.W. 629, 190 Mo. 640, 1 L.R.A. 
N.S. 790. (8) Facts that a woman, 
who is designated as beneficiary, mar- 
ried after the account was opened, 
that an additional deposit in a sub- 
stantial amount was made after such 
marriage, and that there was no 
change in the designation of the bene- 
ficiary, did’ not affect the operative 
force of the trust. Willis v. Smyth, 
91 eee OG ati oe NG NeW Vclyot 2 
493]. 
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It is necessary, of course, that the es- 
sentials of a trust should be present in order to cre- 
ate an express trust.*? 
by the deposit of money in a bank by one person 
in trust for another, or savings bank trusts as they 
are sometimes called,‘® in the earlier cases, at least, 


In respect of trusts created 


confusion, due in part to the de- 


velopment of the law,‘® and in part to the applica- 
tion of the law to varying states of facts.°° 


In some 


[b] In Minnesota such a trust was 
authorized by a statutory provision 
(Gen. St. [1913] § 6710 subd 5), per- 
mitting an express trust to receive 
and take charge of any money and to 
invest and loan the same for the bene- 
fit of the beneficiaries. Walso v. Lat- 
terner, 168 N.W. 353, 140 Minn. 455. 


46. Hallowell Saving Inst. v. Tit- 
comb, 51 A. 249, 96 Me. 62. 


47. U.S.—Manhattan Co. v. Blake, 
13 S.Ct. 640, 148 U.S. 412, 37 L.Ed. 
504. 


Cal.—Wade v. City and County 
Bank, 145 P. 145, 25 Cal. App. 675. 


Mo.—Samuel Haas Trimmed Hat 
Co. v. Service Ass’n, 297 S.W. 129, 222 
Mo.App. 307. 


N.D.—McGillivray vy. First 
Bank, 217 N.W. 150, 56 N.D. 152. 


Okl.—Citizens’ Bank & Trust Co. 
vee Ss v. Hale, 177 P. 366, 74 OKI. 
84. 


S.D.—Arlt v. Langley, 227 N.W. 469, 
56 S.D. 79. 


[a] Particular deposits.—(1) <A 
trust company’s certificate that a col- 
lecting agency had on deposit a re- 
serve fund placed in a special account 
to pay claims under guaranty of the 
agency’s service did not create a trust 
in behalf of the agency’s patron. 
Samuel Haas Trimmed Hat Co. v. 
Service Ass’n, 297 S.W. 129, 222 Mo. 
App. 307. (2) Where one contracted 
to buy lands and by agreement de- 
posited the purchase money with de- 
fendant bank in escrow, to be paid to 
the vendor on delivery of deed ap- 
proved as conveying a perfect title, 
and after that was done it appeared 
that title was imperfect, defendant 
was merely a stakeholder, and could 
not be held liable aS a trustee. Citi- 
zens’ Bank & Trust Co. of Pryor v. 
Hale, 177 P. 366, 74 Okl. 184. (3) De- 
posit of the proceeds of sale of per- 
sonalty with a bank until determina- 
tion of ownership in a replevin action 
created no trust enforceable enly in 
equity. Arlt v. Langley, 227 N.W. 
469, 56 S.D. 79. (4) Delivery of the 
depositor’s check to the bank on which 
it was drawn, with direction to pay 
it’ to a contractor on discharge of 
liens, which check was subsequently 
certified and held by the bank, did not 
constitute atrustin favor of laborers 
and materialmen who had filed liens 
against the building. Wade v. City 
and County Bank, 145 P. 145, 25 Cal. 
App.675.: (5) Notwithstanding the 
bank has knowledge that the deposi- 
tor intends that the amount of a cer- 
tain deposit shall be distributed on 
the death of the depositor, to a cer- 
tain beneficiary or beneficiaries, one 
of whom was made joint payee of a 
certificate of deposit, the bank re- 
mains a debtor and does not become 
a trustee. McGillivray v. First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152. 


Nat. 


48. In re Totten, 71 N.E. 748, 179 
ING 112 7 VO ne AGY doled te Arai: Cais 
900. 

49. See In re Totten, supra. 


50. Bath Sav. Inst. v. Hathorn, 33 
A. 836, 88 Me. 122, 51 Am.S.R. 382, 32 
LAR CANS Ie 


288 [65 C.J.] 


jurisdictions, because of the common practice of 
persons to make deposits in this form, without any 
intention of divesting themselves of the beneficial 
ownership, but for other reasons, such as the eva- 
sion of restrictions. on the amount of deposits, the 
courts have engrafted some limitations on the gen- 
eral doctrine laid down in the early cases which 
recognized that trusts may be ereated by such a 
deposit,®! and, as a result, there has devoleped in 
some jurisdictions the doctrine of so-called tenta- 
Primarily, the intention of the de- 
positor controls in determining whether or not a 
trust has been ereated®*? and what are the terms of 
No trust is created in the absence of 
such intention®® or if the intention is not given ef- 
Usually, in deciding as to the existence of 
a trust,°’ including the intention of the depositor,°® 
the surrounding facts and cireumstances®® are con- 
sidered in connection with the acts and declarations : 


tive trusts.>2 


the trust.°4 


fect.®°® 


51. In re Totten, 71 N.E. 748, 174 
ING Yi OI ER Ace Fae a Ann.Cas. 
900; Garvey Vo Clifford, 199) NYS: 555, 
114 "App. Div. 193. 

{a] Discussion of purposes of de- 
posits.—‘‘We cannot close our eyes to 
the well-known practice of persons 
depositing in savings banks money to 
the credit of real or fictitious per- 
sons, with no intention of divesting 
themselves of ownership. It is at- 
tributable to various reasons; rea- 
sons connected with taxation; rules 
of the bank limiting the amount 
which any one individual may keep 
on deposit, the desire to obtain high 
rates of interest where there is a dis- 
crimination based on the amount of 
deposits; and the desire on the part 
of many persons to veil or conceal 
from others knowledge of their pecun- 
jary condition.” Beaver v. Beaver, 
22) Nee. 940) 117 NY. 42157430, 15) Am, 
S.R. 531, 6 LRA. 403. 

52. See infra § 68. 

53. Md.—McDevit vy. Sponseller, 154 
A. 140, 160 Md. 497; Foschia v. Fos- 
chia, 148 A. 121, 158 Md. 69; Stone v. 
National City Bank, 94 A. 657, 126 Md. 
231; Austin v. Central Savings Bank, 
94 A. 520, 126 Md. 139; Baker v. Baker, 
90 A. 776, 123 Md. 32. 


Mass.—Kelley v. Snow, 70 N.E. 89, 
185 Mass. 288. 

Minn.—Walso v. Latterner, 
W. 353, 140 Minn. 455. 


N.J.—In re Gates’ Estates, 
374, 107 N.J.Eq. 310. 


N.Y.—Decker v. Union Dime Sav. 
‘Inst, 44 N.Y.S: 5217, 15 App. Div. 553); 
Haux v, Dry Dock) Sav. Inst., 327..N-. 
Was Olt, 2 App Div. 165 [att 49 N.B. 
1097, 154 N.Y. 736]. But see Markey 
v. Markey, 13 N.Y.S. 925 (where no 
trust was created). 


Pa.—Rambo v. Pile, 69 A. 


168 N. 


152 A. 


807, 220 


Pa. 235; Almond’s Estate, 30 Pa.Dist. 
336. 

R.I.—Blackstone Canal Nat. Bank 
Ve Cast, 121) As 223,.45 Rl. 2135 Peo- 


ple’s Sav. Bank v. Webb, 42 A. 874, 
Yo Ase ts VAM 


[a] Intent to create trust for cred- 
itor.—Where a debtor opens an ac- 
count in trust for his creditor, it cre- 
ates a trust additional .to the debt, 
where it appears that he intended to 
create such a trust, and did not in- 
tend it as a payment of the debt. 
Matter of Hewitt, 81 N.Y.S. 1030, 40 
Misc. 322. 


[b] In order to constitute one 
other than the depositor a trustee by 
delivery of the bank book, the deliv- 


‘TRUSTS 


‘rust vor 


enteog 


ery must have been made with the in- 
tention to create a trust. Hoffman v. 
Union Dime Sav. Inst., 95 N.Y.S. 1045, 
109 App.Div. 24. 


54. Hemmerich v. Union Dime Sav. 
Inst., 98 N.E. 499, 205 N.Y. 366, Ann. 
Cas.1913EH 514. 


55. In re Hall, 98 P. 269, 154 Cal. 
527; \McDonald v. American Nat. 
Bank, 65 P. 896, 25 Mont. 456; Anon- 
ymous, 4 N.J.L.J. 345; McGillivray 
v. First Nat. Bank, 217 N.W. 150, 56 
INGDa lace 


56. In re Gates’ Estate, 152 A. 374, 
107 N.J.Eq. 310; Nicklas v. Parker, 
GLA. (267,069) Neds W43y rath, Way cAS 
ITH) OL INGO. Gil, te Amn. Cas. 9200] 
People’s Sav. Bank v. Webb, 42 A. 874, 
21 R.I. 218. See Eschen vy. Steers, 10 
F.(2d) 739; Sullivan vy. Sullivan, 56 
N.E. 116, 161 N.Y. 554; Cook y. First 
Nat. Bank, 291 P. 48, 145 Okl. 5 (no 
trust was created in any of these 
three cases). 


57. Kelley v. Snow, 70 N.E. 89, 185 
Mass. 288. 


58. Walso v. Latterner, 168 N.W. 
353, 140 Minn. 455; Meislahn v. Meis- 
lahn, 67 N.Y.S. 480, 56 App.Div. 566; 
Decker v. Union Dime Sav. Inst., 44 
INSYas. Dalal AppabDiv. 553 ee sklauux We 
Dry Dock ‘Sav. Inst. 37sN Yes. Olieee 
App.Div. 165 [aff 49 N.E. 1097, 154 N. 


Y. 736]; Macy v. Williams, 31 N.Y.S. 
620, 88 Hun 243 [aff 39 N.E. 858, 
WEE ONG OER ES Mei ewatshe Aya (Cubicle 


29 N.Y.S. 1012, 80 Hun 141 [rev 27 N. 
WE Ss wis Lend Misc. 366]; Weber v. 
Weber, 9 Daly (N.Y.) 211; Weber v. 
Weber, 58 How.Pr. (N.Y.) 255; Ram- 
boww. Ele N69) Av 80'7,42:20 Pa. 235% 
Blackstone Canal Nat. Bank v. Oast, 
121 A. 223, 45 R.I. 218. See Brabrook 
v. Boston Five Cents Sav. Bank, 104 
Mass. 228, 6 Am.R. 222 (where the 
deposit was made to avoid a limita- 
tion on the amount which an indivi- 
dual could make); Hamer vy. Sidway, 
27 N.E. 256, 124 N.Y. 538, 21 Am.S.R. 
693, 12 L.R.A. 463 (where a trust was 
created); Mabie v. Bailey, 95 N.Y. 
206 Laff 12 Daly 60] (apparently rec- 
ognizing rule). 


59. Evidence in general see infra 
§§ 80-86. 
60. Walso v. Latterner, 168 N.W. 


353, 140 Minn. 455; Meislahn y. Meis- 
lahn, 67 N.S. 480, 56 App.Div. 566; 
Decker vy. Union Dime Sav. Inst., 44 
N.Y.S: 5215°15 App. Div., 553: Haux Vv. 
Dry Dock Sav. Inst., 37 N.Y.S. OSes 12 
App.Div. 115 [aff 49 N.E. 1097, 154 N. 
Y. 736]; Weber v. Weber, 58 How. Rr: 
(N.Y.) 255; Blackstone Canal Nat. 
Bank y. Oast,pl2d A.) 2286 45) aR 21/8) 
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of the depositor,®® and the question is determined 
as one of fact and not of law.° 
aecount or deposit is not necessarily conclusive as 
to the existence of a trust,°? including the inten- 
tion of the depositor.** 
one’s own money in his own name, with nothing in 
the form of the deposit to indicate that it is in 
trust for another, does not, without more, create 
a trust,°* in accordance with the general rule,®® 
it is not necessary that the depositor should tech- 
nically and precisely declare his purpose and inten- 
tion to create a trust,®® and the absence of the word 
“trustee” from the title of the account 
does not prevent a determination that a trust has 
been created where the essentials of a trust are pres- 
On the other hand, while the fact that the 
deposit is in form in trust for one other than the 
depositor,®® or for the depositor and another,®® is 
entitled to consideration, or, according to some cases, 


The form of the 


Thus, while a deposit of 


61. Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240; Kelley v. Snow, 70 
N.E. 89, 185 Mass. 288; Walso v. Lat- 
terner, 168 N.W. 353, 140 Minn. 455; 
Meislahn v. Meislahn, 67 N.Y.S. 480, 
56 App.Div. 566; Decker v. Union 
Dime Sav. Inst., 44 N.Y.S. 521, 15 App. 
Div. 553; Haux v. Dry Dock Sav. Inst., 
37 N.Y.S- 917, 2) App: Div. 165. fate 49 
N.E. 1097, 154 N.Y. 736}; Weber v. 
Weber, 58 How.Pr. (N.Y.) 285; Ram- 
bo v. Pile, 69 A. 807, 220 Pa. 235; Meri- 
gan v. McGonigle, 54 A. 994, 205 Pa. 
321; Almond’s Hstate, 30 Pa.Dist. 336. 


62. Blackstone Canal Nat. Bank v. 
@ast, 12d Al 223,045 Reta 2iee 


6S... Millard. v.' Clark. +29), JNoyeS: 
1012, 80 Hun 141 [rev 27 N.Y.S. 631, 
7 Misc. 368]; In re Wilkins’ Will, 
226 N.Y.S. 415, 131 Mise. 188. 

64 Smithwick v. Corning Bank, 
130 S.W. 166, 95 Ark. 463; Tullis y. 
Attica First Nat. Bank, 60 Ind. 558. 


[a] Manifestation of depositor’s 
intention to give to another such de- 
posited funds does not create a trust. 
Smithwick y. Bank of Corning, 130 
S.W. 166, 95 Ark. 463. 


65. See supra § 47. 


66. Drinkhouse v. German Savings 
& Loan Society, 118 P. 953, 17 Cal. 
App. 162. 

67. Carr 'v. Carr, 115 P:'261;5 45) Cale 
App. 480; Baker v. Baker, 90 A. 776, 
123 Md. 32; Hermann y. The Brigh- 
ton German Bank Co., 16 Ohio N.P.N. 
8S. 47; Blackstone Canal Nat. Bank v. 
Oast, 121) A. 223, 45 RWS 248: 

{a] Particular accounts. — (1) 
Where the account listed the names 
of specified persons followed by the 
names of the depositors and the words 
“payable at our death to above chil- 
dren,” and it was the intention of the 
depositors to create a trust, a trust 
was created. Baker v. Baker, 90 A. 
776, 123 Md. 32. (2) Where the ac- 
count was in the name of the deposi- 
tor ‘for’? another, it was held that, 
under the circumstances, a trust was 
created. Hermann v. The Brighton 
German Bank Co., 16 Ohio N.P.N.S. 
47. (3) Where the account was in the 
name of the depositor as “agent” for 
another, it was held that, under the 
circumstances, a trust was created. 
Blackstone Canal Nat. Bank vy. Oast, 
121 A. 223, '45 R.I. 218. 

68. Bath Sav. Inst. v. Hathorn, 33 
A. 836, 88 Me. 122, 51 Am.S.R. 382, 32 
L.R.A. 377; Macy v. Williams, 31 N.Y. 
S. 620, 83 Hun 243 [aff 39 N.E. 858, 
144 N.Y. 701). 

69. McDevit y. Sponseller, 
140, 160 Md. 497. 


154 A, 


For later cases, developments and changes in the law see Annotations, same title and section mumber. 
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raises a presumption of an intention to create a 
trust,*° and may control in the absence of counter- 
vailing cireumstances,7! or when supported by other 
the fact that the depositor is desig- 
nated as trustee’* for another,’* or for himself or 
another,’® is not necessarily controlling or conelu- 
sive, and will not prevail where there is an absence 


circumstanees, ‘? 


70. Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240; Bath Say. Inst. v. 
Hathorn, 33 A. 836, 88 Me. 122, 51 Am. 
MLE Ooo moe daw AL 3% bs 


And see infra text and notes 71, 79; 
and § 68. 


1.) Cazanhiss vie lneraham, 110) Ac 
359, 119 Me. 240; Bath Sav. Inst. v. 
Hathorn, 33 A. 836, 88 Me. 122, 51 Am. 
Dake boSS, coat LAN, Sct, Mabie’ ~ ve 
Bailey, 95 N.Y. 206 [aff 12 Daly 60]; 
Gaffney’s Estate, 23 A. 163, 146 Pa. 
49; Almond’s Estate, 30 Pa.Dist. 336; 
Woodward's Estate, 14 Pa.Dist.&Co. 
363. 


[a] Trust created.—(1) A trust 
was created where there was a de- 
posit ‘in trust for’ one other than the 
depositor. Bath Sav. Inst. v. Hathorn, 
33 A. 836, 88 Me. 122, 51 Am.S.R. 382, 
32 L.R.A. 377. (2) Where the donor 
deposited money in banks in trust 
for others, the pass book abbrevia- 
tion “Tr.” stood for trustee, creating 
a prima facie case of an executed 
trust. Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. 


{b] Facts not inconsistent with 
existence of trust.—(1) Making sev- 
eral deposits in the name of the 
depositor in trust for others in sums 
which under the bank rules call for a 
higher rate of interest than deposits 
of a larger amount is not inconsistent 
with a purpose on the part of the de- 
positor to create a personal trust of 
portions of his money in bank for the 
future benefit of the persons indicat- 
ed. Mabie v. Bailey, 95 N.Y. 206 [aff 
12 Daly. 60]. (2) The character of 
the account as a trust fund is not 
changed nor affected by the fact that 
the depositor, after making the de- 
posit, offered to lend the money to a 
third person (Willis v. Smyth, 91 N. 
Was 29%) {aft 13 N. Yuwkly. Distt 493}))), 
(3) or by the depositor’s prior but 
unexecuted intention to make the de- 
posit in another account (Willis v. 
Smyth, supra). 


72. McDevit v. Sponseller, 154 A. 
140, 160 Md. 497; Decker v. Union 
Dime Sav. Inst., 44 N.Y.S. 521, 15 App. 

iv : 


73. Rowe v. Rand, 12 N.E. 377, 111 
Ind. 206; Pearre v. Grossnickle, 115 
A. 49, 139 Md. 274; Austin v. Central 
Sav. Bank of Baltimore, 94 A. 520, 
126 Md. 139; Mabie v. Bailey, 95 N. 
Y. 206 {aff 12 Daly 60]; Mexican Coal 
& Coke Co. v. Ruckman, (Tex.Civ. 
App.) 229 S.W. 347. 


[a] Thus bank deposits made in 
the name of a depositor as trustee 
without naming any beneficiary, or 
in his name as trustee for A, B, C, D, 
etc., the letter or letters not repre- 
senting any particular person, fairly 
indicate a purpose not to part with 
the beneficial ownership of the de- 
posits. Mabie v. Bailey, 95 N.Y. 206 
[aff 12 Daly 60]. 


[b] Agreement to refund overpay- 
ment.—Where an employee, on being 
informed by his employer that an 
overpayment had been made to such 
employee, agreed to deposit the 
amount of the alleged overpayment to 
protect the employer, drew a check 
on his own account in a bank, indorsed 
the check as trustee, and placed the 
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check in the bank with the under- 
standing that the employer would fur- 
nish a statement as to the employee’s 
account, no express trust was created. 
Mexican Coal & Coke Co. v. Ruckman, 
(Tex.Civ.App.) 229 S.W. 347. 


74. U.S.—Stone v. Bishop, 23 F. 
pase No. 13,482, 4 Cliff. 593, 6 Reporter 
706. 


Me.—Bath Sav. Inst. v. Hathorn, 33 
A. 836, 88 Me. 122, 51 Am.S.R. 382, 32 
eA 377. 


Mass.—Cleveland v. Springfield Sav. 
Inst., 65 N.E. 27, 182 Mass. 110; Park- 
man v. Suffolk Sav. Bank, 24 N.H. 43, 
151 Mass. 43. 


N.J.—In re Coyle’s Estate, 154 A. 
744, 9 N.J.Misc. 158. 


N.Y.—Decker v. Union Dime Sav. 
Inst, 44 NYS. 52d, 15 App. Div.:.5533 
Macy v. Williams, 31 N.Y.S. 620, 83 
ee 243 [aff 39 N.E. 858, 144 N.Y. 
701). 

Pa.—Rambo y. Pile, 69 A. 807, 220 
PAS 5: 


R.JI.—Peoples Sav. Bank v. Webb, 
42 A. 874, 21 R.I. 218. 


See Bolton v. Bolton, 138 N.E. 158, 
306 Ill. 473 (mere form of the account 
is not sufficient to establish intention 
to create a trust). 


75. Foschia v. Foschia, 148 A. 121, 
158 Md. 69. 


76. Me.—Austin v. Central Sav. 
pene of Baltimore, 94 A. 520, 126 Me. 

Md.—Foshia vy. Foshia, 148 A. 121, 
158 Md. 69; Pearre v. Grossnickle, 115 
A. 49, 139 Md. 274. See Austin v. 
Central Savings Bank, 94 A. 520, 126 
Md. 144 (where the court declined to 
establish a trust in respect of an ac- 
count in the name of a depositor as 
trustee, no beneficiary being desig- 
nated in the account). 


Mass.—Kelley v. Snow, 70 N.E. 89, 
185 Mass. 288. 


N.J.—In re Coyle’s Estate, 154 A. 
744, 9 N.J.Mise. 158. 


N.Y.—Matter of Barefield, 69 N.E. 
Sie Lue PN Nes ; Cunningham v. 
Davenport, 41 N.E. 412, 147 N.Y. 43, 
49 Am.S.R. 641, 32 L.R.A. 378, 2 Ann. 
Cas. 344; Garvey v. Clifford, 99 N. 
¥;,8.11555,. t14=ADDp: Divi -1£93 3; En) ore 
Mueller, 44 N.Y.S. 280, 15 App.Div. 67; 
Haux v. Dry Dock Sav. Inst., 37 N.Y. 
S: 917, 2 App.Div. 165 [aff 49 N.E. 
1097, 154 N.Y. 786]; Dickie v. Adams, 
81 N.Y.S. 336, 40 Misc. 88; Markey v. 
Markey, 13 N.Y.S. 925. 


Pa.—Rambo v. Pile, 69 A. 807, 220 
Pa. 235; Almond’s Estate, 30 Pa.Dist. 
336. 

R.I.—People’s are Bank v. Webb, 


42° A. 874, 21 Rl 208s 
77. Haux. v..Dry | Dock’. Savings 
Insts) S77 Nixes ouiee eee ADpADivas L6o 


[aff 49 N.E. 1097, 154 N.Y. 736). 


7g. Coburn v. Shilling, 113 A. 761, 
138 Md. 177; Kelley v. Snow, 70 N.E. 
89, 185 Mass. 288; Cleveland v. Spring- 
field Sav. Inst., 65 N.E. 27, 182 Mass. 
110; Brabrook’ vy. Boston Five Cents 
Sav. Bank, 104 Mass. 228, 6 Am.R. 
222; Barefield v. Rosell, 69 N.E. 732, 
177 N.Y. 387, 101 Am.S.R. 814; Cun- 
ningham v. Davenport, 41 N.E. 412, 
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of an intention to create a trust,7® as shown by the 
declarations of the depositor?’ and the surround- 
ing circumstances.** 
foregoing rules, it has frequently been held that 
making a particular deposit in the name of the de- 
positor which on the face of the deposit or account 
is in trust for another creates a trust’® which may 


Recognizing or applying the 


147 N.Y. 48, 49 Am.S.R. 641, 32 L.R.A. 
373, 2 N.Y¥.Ann.Cas. 344; Coops v. 
Muller, 44 N.Y.S. 280, 15 App.Div. 67; 
Pra UK Vi Ory DOCK Save LNStss ie Naess 
S.. 917, 2. App.Div. 165: [aff 49 N-E. 
1097, 154 N.Y. 736]; Weber v. Weber, 
9 Daly (N.Y.) 211; Weber v. Weber, 


58 How.Pr. (N.Y.) 255; Matter. of 
Smith, 81. Ne vast 035,240 Misc o33..° 
Markey v.’ Markey, 13 N.Y.S. 925; 


Rambo v. Pile, 69 A. 807, 220 Pa. 235 

[a] Convenience of depositor.— 
Where an account, which was in the 
name of the depositor in trust for the 
depositor or another, joint owners, 
subject to the order of either, the 
balance at the death of either to be- 
long to the survivor, was opened 
merely for the convenience of the de- 
positor, it was held that the creation 
of an irrevocable trust was not in- 
tended. Schaefer v. Spear, 129 A. 898, 
148 Mad. 620. 


79. Ala.—Sayre v. Weil, 10 So. 546, 
94 Ala. 466, 15 L.R.A. 544. 


Conn.—Minor v. Rogers, 40 Conn. 
2: 


Me.—Bath Sav. Inst. v. Hathorn, 33 
A. 836, 88 Me. 122; 51 Am.S.R. 382, 
San LndeAwes (ls 


Md.—Littig v. Mt. Calvary Prot- 
estant Episcopal Church, 61 A. 635, 
101 Md. 494; Milholland v. Whalen, 
43 A. 43, 89 Md. 212, 44 L.R.A. 205. 


Ohio.—Jones v. Luplow, 13 Ohio 
App. 428; Herrmann vy. Brighton Ger- 
man Bank Co., 16 Ohio N.P.N.S. 47, 54. 


Pa.—Merigan v. McGonigle, 54 A. 
994, 205 Pa. 321; Gaffney’s Estate, 23 
A. 168, 146 Pa. 49. 


R.I.—Atkinson’s Petition, 16 A. 712, 
16) RT 4035 27 Am SR. 745,03 deka 
392; Ray v. -Simmons, 11 Bal. 266; 
23 Am.R. 447. 


Vt.—Connecticut River Sav. Bank v. 
Albee, 25 A. 487, 64 Vt. 571, 33 Am.S.R. 
944 [dist Pope v. Burlington Sav. 
Bank, 56 Vt. 284, 48 Am.R. 781]. 


eae Some ee ee v. Purr, 1 Keen 

See In re Podhajsky, 115 N.W. 590, 
187 Iowa 742 (apparently recogniz- 
ing rule). 


[a] Particular deposits.—(1) The 
fact that the depositor was named as 
one of the beneficiaries does not pre- 
vent the existence of a trust. Milhol- 
land v. Whalen, 43 A. 43, 89 Md. 212, 
44 L.R.A. 205. (2) Thus a savings 
bank deposit in the name of the de- 
positor in trust for the depositor and 
another, subject to an order or check 
of either, the balance to belong to the 
survivor, is a sufficient declaration of 
a trust. McDevit v. Sponseller, 154 A. 
140, 160 Md. 497; Foschia v. Foschia, 
148 A. 121, 158 Md. 69; Coburn v. 
Shillings pelo Av myiGi an dessa ViGl ene cares 
Mulfinger v. Mulfinger, 79 A. 1089, 114 
Md. 463; Milholland v. Whalen, supra. 
He And see cases passim infra § 


tee Right of surviving beneficiary. 
—In general, where a trust has duly 
been created, the beneficiary becomes 
entitled to the amount on deposit on 
the death of the depositor. Littig v. 
Mt. Calvary Protestant Episcopal 
Church, 61 A. 685, 101 Md. 494; Al- 
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be complete or irrevocable,*® and even in juris- 
dictions in which the doctrine of tentative trusts 
is recognized, trusts in respect of bank deposits may 
be absolute and irrevocable, and a tentative trust 
may be converted into an absolute and irrevocable 
trust during the lifetime of the donor or depositor.*! 
There is, however, authority for the view that the 
mere opening of the account in the name of the 
depositor in trust for another is not sufficient to 
that there must in 
addition be some unequivocal act or declaration 
showing an intention to create a trust,>* and that, 
where a person deposits money in a bank in his 
own name in trust for another, who is neither a 
party nor privy to the transaction, and retains the 
an executed trust is 
not created®* but merely an executory one which 


ereate an enforceable trust,*? 


title and power of disposal, 


is not enforceable.®° 


Transfer of beneficial or equitable interest. While 
there are statements to the effect that it is not neces- 
sary that the entire beneficial interest in the fund 


mond’s Estate, 30 Pa.Dist. 
ward’s Estate, 14 Pa.Dist.&Co. 363. 
See Miller v. Clark, 40 F. 15; In re 
Podhajsky, 115 N.W. 590, 137 Iowa 
742 (both cases apparently recogniz- 


336; Wood- 


ing rule); Dunlap v. Dunlap, 92 Pa. 
Super. 602. See also cases supra this 
note. 


so. Ala.—Sayre v. Weil, 10 So. 546, 
94 Ala. 466, 15 L.R.A. 544. 


Conn.—Minor v. Rogers, 40 Conn. 
512 


Me.—Cazallis v. 
359, 119 Me. 240. 


Ohio.—Jones v. Luplow, 13 Ohio 
App. 428; Herrmann v. Brighton Ger- 
man Bank Co., 16 Ohio N.P.N.S. 47, 54 
[quot Cyc]. 

R.I.—Gobeille v. Allison, 76 A. 354, 
30 R.I. 525; Atkinson’s Petition, 16 A. 
712, ie R.I. 4138, 27 Am.S.R. 745, 3 L.R. 
A. 392. 


See Krankel’s Ex’x v. Krankel, 
47 S.W. 1084, 104 Ky.. 745, 20 Ky.L. 
901 (where a trust was established). 
And see supra text and notes 68-70, 
ag 


Revocation of bank deposit trusts 
in general see infra § 123. 


Ingraham, 110 A. 


81. See infra § 68. 
82. In re Farrell’s Estate, 159 A. 
617, 110 N.J.Eq. 260; Johnson v. 


Savings Investment & Trust Co. of 
East Orange, 153 A. 382, 107 N.J.Eq. 
547 [aff 160 A. 371, 110 N.J.Eq. 466]; 
In re Gates’ Estate, 152 A. 374, 107 
Ned ols. Nicklas Vel eanner mol 
A. 267, 69 N. aan: 743 [aff 71 A. 1135, 
Ti: N.J.Eq 777, 4 Ann.Cas. 921]. 


83. In re Farrell’s Estate, 159 A. 
617, 110 N.J.Eq. 260; Johnson v. Say- 
ings Investment & Trust Co. of Hast 
Orange, 153 A. 382, 107 N.J.Eq. 547 
fate sUGOMeA. sl, wtO” ING) 46.6): 
Nicklas v. Parker, 61 A. 267, 69 N.J. 
Hq. 743 [aff 71 A. 11385,. 71 N.J.Eq. 777, 
4 Ann.Cas. 921]. 


84. Brabrook vy. Boston Five Cents 
Sav. Bank, 104 Mass. 228, 6 Am.R. 
222; Bartlett v. Remington, 59 N.H. 
364; Nicklas v. Parker, 61 A. 267, 
69 N.J.Eq. 748. See Anonymous, 4 
N.J.L.J. 345 (where no trust was 
created). 

«Executed trust” defined see supra 
$15. 


85. Bartlett v. Remington, 59 N. 
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seems that the 


eficial title.®1 


[§ 65 


must immediately and irrevocably be vested in the 
beneficiary in order to create a valid trust,*® and it 


immediate passing of the entire 


beneficial interest is not necessary in order to create 
a so-called tentative trust,*? in the case of an execut- 
ed or complete trust, the creator, while retaining 
title in himself*® or transferring it to a third per- 
son,°® transfers the equitable or beneficial title to 
the cestui que trust;®° and the view has been taken 
that, in order to create a voluntary, enforceable, 
executed, or complete trust, it is necessary that there 
should be a'transfer or gift of the equitable or ben- 


Depositor’s retention of control and his subse- 
quent deposits or withdrawals. While the fact that 
the depositor retains possession of the bank book 
may, under certain circumstances, show an absence 


of intention to create a trust,®°? retention of the 


H. 364. 
peceaeare trust” defined see supra 
153 


86. Kuck v. Raftery, 4 P.(2d) 552, 
117 Cal. App. 755. 


87. See infra § 68. 


88. Cazallis v. Ingraham, 
359, 119 Me. 240. 


89. Cazallis v. Ingraham, 
90. Cazallis v. Ingraham, supra. 


fa] Gift in trust of money by de- 
posit in bank must be consummated, 
not executory, not an unredeemed 
promise, wanting consideration, but 
an executed voluntary bestowal with- 
out expectation of recompense. Ca- 
zallis v. Ingraham, 110 A. 359, 119 
Me. 240. 


91. EHschen v. Steers, 10 F.(2d) 
W393) Bath (Save inst: v. -HMoge, 6s JA. 


110 A. 


supra. 


731, 101 Me. 188; Norway Savings 
Bank v. Merriam, 33 A. 840, 88 Me. 
146; Marcy v. Amazeen, 61 N.H. 131, 


60 Am.R. 320. See Stevenson v. Earl, 
55 A 1090565 N. Je Mage vai [rev 54 Ae 
696, 63 N.J.Eq. 634] (holding that 
there was no declaration of trust in 
respect of a deposit in an employees’ 
fund where the depositor retained 
power to deal with deposits and dis- 
pose of them for his benefit); Matter 
of Rose, 71 °N.Y.S: 172, 35 Misc. 21 
(apparently recognizing rule). 


22. Bath Sav. Inst. v. Fogg, 63 A. 
731, 101 Me. 188; Marcy v. Amazeen, 
61 N.H. 131, 60 Am.R. 320. See Stone 
v. Bishop, 23 F.Cas.No. 13,482, 4 Cliff, 
593, 6 Reporter 706 (no trust was 
established in either case); Jewett v. 
Shattuck, 124 Mass. 590; Martin v. 
Funk, 75 N.Y. 134, 31 Am.R. 446 (ap- 
parently recognizing rule). 


93. Cal.—Kuck v. Raftery, 4 P.(2d) 
552, 117 Cal.App. 755; Drinkhouse v. 
German Savings & Loan Society, 118 
P; 953, 17 Cal. Appt 622 


Conn.—Minor v. Rogers, 40 Conn. 
612. 


Me.—Cazallis v. Ingraham, 
359, 119 Me. 240; Bath Sav. 
Fogg, 63 A. 731, 101 Me. 188. 


Md.—Baker v. Baker, 90 A. 776, 123 
Md. 32; Milholland v. Whalen, 43 
A. 43, 89 Md. 212, 44 L.R.A. 205. 


Mass.—McMahon y. Lawler, 77 N.E. 
489, 190 Mass. 343. 


AW OaeAY 
Inst. v. 


book®* or the certificate of deposit,®* his making 
subsequent deposits in the account,®® his retention 
of the power of withdrawal,®® or his subsequent 


Minn.—Walso v. Latterner, 168 N. 
W. 353, 140 Minn. 455. 


N.Y.—Willis v. Smyth, 91 N.Y. 297 
[aff 13 N.Y.Wkly.Dig. 493]; Martin 
Vv. Munk, 75, Niv:-134;34 Am oR. 446> 
Meislahn v. Meislahn, 67 N.Y.S. 480, 
56 App. Div. 566; Scallan v. Brooks, 
66 N.Y.S. 591, 54 App.Div. 248; Wil- 
liams v. Broowlyn Sav. Bank, 64 N.Y. 
S: 1021, 51 App.Div. 332 [dism 59 NE: 
1132, 165 N.Y. 676]; Martin v. Martin, 
61 N.Y.S. 813, 46 App.Div. 445 [dism 
59 N.E. 1126, 166 N.Y. 611]; Proseus 
v. Porter, 46 N.Y.S. 656, 20 App.Div. 
44; Grafing v. Heilmann, 37 N.Y.S. 
253, 1 App.Div. 260 [aff 48 N.E. 1104, 
53 N.Y. 673)". Millard’ wo Clirkys 29 
N.Y.S. 1012, 80 Hun 141 [rev 27 N.Y.S. 
631, 7 Misc. 366]; Matter of King, 101 
Noy ..S2. 279 Si Misel 6375, 9 INeYoAmane 
Cas. 238; Matter of Biggars, 80 N.Y.S. 
214, 39 Mise. 426; Witzel v. Chapin, 
3 Bradf.Surr. 386. 


Ohio.—Jones v. Luplow, 13 Ohio 
App. 428; Herrmann yv. Brighton Ger- 
man Bank Co., 16 Ohio N.P.N.S. 47. 


Pa.—Merigan v. McGonigle, 54 A. 
994, 205 Pa. 321; Gaffney’s Estate, 23 
A. 168, 146 Pa. 49; Woodward's Es- 
tate, 14 Pa.Dist.&Co. 363. 


R.I.—Atkinson’s Petition, 16 A. 712, 
16 Ral. 413; 27 AmtS Re 745.5 gee RAS 
392; Ray v. Simmons, 11 RJ. 266, 
23 Am.R. 447. 


[a] Rule applied where the de- 
positor delivered the pass book to 
his executor a few days before the 
death of the depositor. Martin vy. 
Martin, 61 N.Y.S. 818, 46 App.Div. 
aaee (appeal dism 59 N.E. 611, 59 N.B. 


94. Harris Banking Co. v. Miller, 
89 N.W. 629, 190 Mo. 640, 1 L.R.A. 
N.S. -790. 


95. Willis v. Smyth, 91 N.Y. 297 
[aff 13 N.Y.Wkly.Dig. 493]; Proseus 
Porter, 46 N.Y.S. 656, 20 App.Div. 


Affecting tentative trusts see 
fra § 68. 


_ 96. Booth v. Oakland Bank of Say- 
ings, 54 P. aks 122 Cal. 19; Kuck 
v. Raftery, 4 P. (24) 562, 117 Cal. App. 
755; Drinkhouse v. German Savings 
& Loan Society, 118.P.. 953, 17 Cal, 
App. V625 sCarr VeiCamreed als P, 261, 15 
Cal.App. 480. 


in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 65-66] 


withdrawals of deposits®™ or interest,®* does not 
necessarily prevent the existence of a trust, or de- 
such retention of the 
pass book,®® subsequent deposits,! or withdrawals 
may be consistent with the 


stroy a trust duly executed; 


of deposits? or interest,’ 
existence of a trust. 


[§ 66] (2) Account in Several Names.* 
jurisdictions at least, the fact that a bank account 
an account in several 
names does not necessarily prevent the existence 
The question as to 


is in form a joint account or 
of a trust in respect thereof.° 


97. Cal.—kKelly vy. Dollard, 13 P. 
(2a) 926. 


Minn.—Walso v. Latterner, 
W. 3538, 140 Minn. 455. 


N.Y.—Mabie v. Bailey, 95 N.Y. 206 
[aff 12 Daly 60]; Williams v. Brook- 
lyn Sav. Bank, 64 N.Y.S. 1021, 51 App. 
Div. 332 [appeal dism 59 N.E. 1132, 
165 N.Y. 676]; Decker v. Union Dime 
Sav. Inst., 44 N.Y.S. 521, 15 App.Div. 
553; Matter of Biggars, 80 N.Y.S. 214, 
39 Mise. 426; In re Beaman’s Estate, 
163 N.Y.S. 800. 

Ohio.—Jones v. Luplow, 13 Ohio 


App. 428; Herrmann y. Brighton Ger- 
man Bank Co.,16 Ohio N.P.N.S. 47. 


168 N. 


: EEE ataae st Estate, 30 Pa.Dist. 
336. 
{a] Hule applied where there was 


used the 
In re 


evidence that the depositor 
funds for his own purposes. 
Beaman’s Hstate, 163 N.Y.S. 300 


Affecting tentative trusts sce 
fra § 68. 


Revocation by withdrawals see in- 
fra § 123. 


98. Harris Banking Co. v. Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R.A.N.S. 
C90. Willis’ ve) Smyth, -910uN.Y. 1-297 
{aff 13 N.Y.Wkly.Dig. 493]; Grafing 
we Letmann 3st INVES e 53,4 App: 
Div. 262, 263 [aff 48 N.E. 1104, 153 
N.Y. 673]; Matter of King, 101 N.Y.S. 
279, 51 Mise. 375, 19 Ann.Cas. 238; 
Matter of Collyer, 2 Dem.Surr. (N.Y.) 
24. 

99. Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240; Willis v. Smyth, 91 
N.Y. 297 [aff 13 N.Y.Wkly.Dig. 493]; 
Martin v. Funk, 75 N.Y. 134, 31 Am.R. 
446; Connecticut River Sav. Bank v. 
ake: 25 A. 487, 64 Vt. 571, 33 Am.S.R. 
944, 


in- 


1. Cazallis v. Ingraham, 110 A. 


359, 119 Me. 240; Connecticut River 
Sav. Bank v. Albee, 25 A. 487, 64 Vt. 
571, 83 Am.S:R: 944. 


2. Connecticut River Sav. Bank v. 
Albee, supra. But see Jones v. Lup- 
low, 13 Ohio App. 428 (to the effect 
that subsequent withdrawals were in- 
consistent with the theory of a trust). 


8. Cazallis v. Ingraham, 110 A. 359, 
119 Me. 240; Meislahn vy. Meislahn, 
67 N.Y.S. 480, 56 App.Div. 566; Graf- 
ing v. Heilmann, 37 N.Y.S. 253, 1 
App.Div. 260 [aff 48 N.E. 1104, 153 N. 
Y. 673]. 

4 Deposit in name of depositor in 
trust for himself and another in gen- 
eral see supra § 65. 

Ownership of joint deposits in sav- 
ings banks in general see Banks and 
Banking § 908. 


5. Booth v. Oakland Sav. Bank, 
54 P. 370, 122 Cal. 19; Drinkhouse 
v. German Savings & Loan Society, 
118 P. 953, 17 Cal.App. 162; Stone v. 
National City Bank, 94 A. 657, 126 Md. 


144; Baker v. Baker, 90 A. 776, 123 
Md. 32; Lukey v. Parks, (Mass.) 181 
N.E. 200; Ladner v. Ladner, 90 So. 


593, 128 Miss. 75. 


And see cases supra § 65 text and 
notes 43, 69, 79 [a]. 
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whether a trust has been created is primarily one 
of intention in the case of a deposit in form pay- 
able either to the depositor or to another® and, in 
the absence of an intention on the part of the de- 
positor to create a trust, no trust arises.” 


In order 


to ereate an executed or complete trust, there must 


In some 
title.® 


{a] Particular accounts.—(1) A 
trust is created where one deposits 
money ‘to the credit of herself ‘or’ 
her daughter, receives a pass book on 
which their names are written, and 
gives directions that the deposit be 
paid to either of them on production 
of the pass book. Bell v. Moloney, 
1655P. 917, 175 Cal. 366: (2) Where 
one made a time deposit in a savings 
bank to the order of himself and an- 
other, informing the cashier of his de- 
sire to draw the interest while he 
lived and have the money go, at his 
death, to the other, he thereby created 
a parol trust in favor of the other 
person whose name appeared on the 
deposit slip. Ladner v. Ladner, 90 So. 
593, 128 Miss. 75. 


[b] Purpose of trust.—An agree- 
ment between a testator and his 
daughter, made when the testator 
changed bank accounts to joint ac- 
counts in their names, that the daugh- 
ter would, on testator’s death, pay 
money received on the accounts to 
testator’s executor, would be a trust 
sufficiently definite to be enforce- 
able. Lukey v. Parks, (Mass.) 181 
N.E. 200. 


6. See cases infra note 7. 


7. Me.—Howard v. Dingley, 118 A. 
122 Meno pathy weve. bosib. .%s 
Fogg, 63 A. 731, 101 Me. 188; Norway 
Savings Bank vy. Merriam, 33 A. 840, 
88 Me. 146. 


Md.—Pearre v. Grossnickle, 115 A. 
49, 1389 Md. 274; Taylor v. Henry, 48 
Md. 550, 30 Am.R. 486. - 


Mo.—Citizens’ Nat. Bank v. Mc- 
be 153 S.W. 521, 168 Mo.App. 
54. 


N.Y.—Schwind v. Ibert, 69 N.Y.S. 
921, 60 App.Div. 878; In re Gokey’s 
Estate, 252 N.Y.S. 434, 140 Misc. 779. 
See Matter of Rose, 71 N.Y.S. 172, 35 
Misc. 21, 2 Mills Surr. 244 [aff 77 N.Y. 
S. 1139, 75 App.Div. 615 (aff 68 N.E. 
1124, 176 N.Y. 587)] (where there was 
no trust). 


N.D.—McGillivray v. First 
Bank, 217 N.W. 150, 56 N.D. 152. 


N.B.—Shorthill v. Grannen, 47 N.B. 
463. 


See Kauffman v. Edwards, 113 A. 
598, 92 N.J.Eq. 554 (where communi- 
cations between the persons in whose 
names the deposit was made did not 
create a trust for the benefit of third 
persons). 


And see cases supra § 65 text and 
notes 75, 78 [a]. 


[a] Particular accounts.—(1) An 
entry in a bank book in form in ac- 
count with the depositor or another 
or either of them, and a statement of 
the depositor to bank officers indicat- 
ing that he desired the deposit to go 
to such other in case the latter sur- 
vived the depositor, were not sufficient 
to establish a declaration of trust in 
favor of such other. Mathias vy. Fow- 
ler, 93 A. 298, 124 Md. 655. (2) Where 
a depositor making a deposit in a 
bank, payable to himself or a nephew, 
declared that he desired to have the 


Nat. 


be a transfer or gift of the equitable or beneficial 
While an account or deposit in the name of 
two persons, or the survivor of them, does not neces- 
sarily create a trust,® it has been held or recognized 
that a depositor, by making such a deposit of his 


nephew have it in case of his death, 
and he was then in iil health and died 
fifteen days later, and he retained 
possession of the certificate, a trust 
in favor of the nephew was not creat- 
ed. Citizens’ Nat. Bank v. McKenna, 
153 S.W. 521, 168 Mo.App. 254. 


[b] Declarations of owner of de- 
posit, (1) in order to create a trust, 
must show his intention to do so. 
Howard v. Dingley, 118 A. 592, 122 
Me. 5. (2) Thus that one in antici- 
pation of death delivered bank books 
for an account, payable to himself or 
another either before or after the 
death of the other, to a person with 
instructions to give them to another 
person and directions that such other 
person was to “look after every- 
thing,’ ‘‘to attend to everything,” ‘‘do 
all the settling up,” ‘‘and settle up 
the business,’ did not establish a 
trust. Howard v. Dingley, 118 A. 
592, 122 Me. 5. 


[ec] Deposit with building and loan 
association.—A like rule applies in 
respect of a deposit with a building 
and loan association in trust for a 
depositor and another, “joint owners 
subject to the order of both only, the 
balance at the death of either to be- 
long to the survivor.” Gimbel v. 
Gimbel, 128 A. 891, 148 Md. 182. 


8. Bath Sav. Inst. v. Fogg, 63 A. 
731, 101 Me. 188; Norway Savings 
Bank v. Merriam, 33 A. 840, 88 Me. 
146; Matthias v. Fowler, 93 A. 298, 
124 Md. 655; Turnbull v. Turnbull, 
103 N.Y.S. 499, 118 App.Div. 449; 
Providence Sav. Inst. v. Carpenter, 27 
A. 337, 18 R.I. 287. See Sullivan v. 
Sullivan, 56 N.E. 116, 161 N.Y. 554 
(holding that a deposit of money in 
a bank and the issuance of a certifi- 
cate declaring the deposit payable to 
the depositor’s order or to his niece 
in case of the depositor’s death did 
not constitute a trust in the niece’s 
favor); Shortill v. Grannen, 47 N.B. 
463 (apparently recognizing rule). 


[a]. Thus the transfer by a bank 
depositor, of her account, to the names 
of herself and another, with the un- 
derstanding that the money was to 
remain hers during life, subject to 
her own control, and on her death to 
be the property of such other, to be 
applied to religious and charitable 
uses, did not create a valid trust for 
such other. Providence Sav. Inst. V- 
Carpenter, 27 A. 337, 18 R.I. 287. 


[b] Statement by depositor writ- 
ten on bank book.—Where the de- 
positor owned a bank account and 
wrote on the bank book, her own name 
or another, “pay either or survivor,” 
her intention being to retain control 
of the property so long as she lived, 
her acts did not create a trust, as such 
purpose, if she had it, was not execut- 
ed in her lifetime, but was purely 
executory, to be consummated after 
her death. Maine Sav. Bank v. Welch, 
115 A. 545, 121 Me. 49. 


9. Ide v. Pierce, 134 Mass. 
Shortill v. Grannen, 47 N.B. 463. 


And see cases supra note 7 


260; 


292 [65 C.J.] 


funds, may create a’trust!® for the benefit of the 
other person named‘? in the balance of the deposit 
at the death of the depositor,1? o 
benefit of the depositor and such other person.!? 
While the omission of the owner to give notice to 
the beneficiary,'* or the depositor’s retention of the 
pass book,'® may indicate the want of intention to 
create a trust, the giving of such notice may indi- 
cate conclusively that a trust exists;+% 
fact that the depositor retains the pass book?? or 
retains the right to withdraw all or any portion of 
the deposit,*® does not prevent the existence of 
a trust as the retention of the pass book may be an 
act pursuant to a proper execution of the trust.?9 
Where the account is made a joint account merely 
for the convenience and benefit of the depositor 
who delivers the book to the other person desig- 
nated, to effectuate the purpose for which the ac- 


10. Logan v. Ryan, 229 P. 995, 68 
Cal.App. 448; Stone v. National City 


pone of Baltimore, 94 A. 657, 126 Md. 
ajily, : 
[a] Particular accounts. — (1) 


Where an account was in the name of 
the depositor or another in trust for 
both, joint owners, subject to the or- 
der of the depositor, the balance pay- 
able to the survivor, a trust was 
created with a power of withdrawal 
expressly reserved to the depositor. 
Stone v. National City Bank of Bal- 
timore, 94 A. 657, 126 Md. 231. See 
Sturges v. Citizens Nat. Bank of 
Pocomoke City, 137 A. 378, 152 Md. 
654 (where the account was in the 
names of the depositor and another 
in trust ‘‘for both, joint owners,” sub- 
ject to the check of either balance, at 
the death of either to go to the sur- 
vivor, and the transaction was up- 
held). (2) The opening of a joint 
account in the names of the depositor, 
“or’ another, “or the survivor of 
them,” together with an agreement by 
such other to pay the residue, after 
the payment of the expenses of the 
funeral of the depositor, to certain 
persons designated by the depositor, 
created a trust. Logan v. Ryan, 229 
P. 995, 68 Cal.App. 448. 


{b] Deposit with building and loan 
association in trust for the depositor 
and another joint owner, Subject to 
the order of both only, the balance 
to belong to survivor, is sufficient in 
absence of contravening evidence of 
intent to create a trust. Gimbel v. 
Gimbel, 128 A. 891, 148 Md. 182. 


11. See Sprague v. Walton, 78 P. 
645, 145 Cal. 228; Williams v. Savings 
Bank of Santa Rosa, 166 P. 366, 33 
Cal.App. 655; McCarthy v. Holland, 
158 P. 1045, 30 Cal.App. 495; Hoboken 
Sav. Bank vy. Schwoon, 50 A. 490, 62 
N.J.Eq. 503. 


12. Williams v. Savings Bank of 
Santa Rosa, 166 P. 366, 33 Cal.App. 
655. 


[a] Particular deposits or transac- 
tions.—(1) Where a deposit was sub- 
ject to the check of the depositor or 
another, “either or the survivor of 
them”, a trust arose in favor of such 
other as to the balance remaining on 
the depositor’s death. Williams v. 
Savings Bank of Santa Rosa, 166 P. 
366, 33 Cal.App. 655. (2) Where a 
person made a bank deposit in the 
names of himself ‘or’ a beneficiary, 
and instructed the bank to pay the 
residue at his death to the beneficiary, 
a trust was created in the residue in 
favor of the beneficiary at the death 
of the depositor, although the de- 
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count is created, 


r for the joint 


positor.?! 


and the 


| pesitor did not divest himself of the 


right to cheek upon the deposit, and 
from time to time make additional de- 
posits. Culver v. Lompoc Valley Sav- 
ings Bank, 134 P. 355, 22 Cal.App. 379. 
(3) The actual drawing of the money 
by the cestui que trust, before the 
death of the depositor, does not de- 
feat the intention of the latter to 
ereate a trust. Sprague y. Walton, 
78 P. 645, 145 Cal. 228. 


13... Carr v. Carr; 115 P» 261,, 15 Cal. 
App. 480. See Murphy v. Haynes, 247 
S.W. 362, 197 Ky. 444 (the view has 
been taken that a trust providing for 
the payment of the balance to the sur- 
vivor may be created notwithstand- 
ing the account is in form in the name 
of only one of the depositors). 


[a] Balance to survivor. ~—- The 
facts showed an intention to create a 
trust in the depositor for his son and 
his son’s joint benefit during their 
joint lives, with the remainder to the 
son at the depositor’s death, or a re- 
version to himself on the son’s death. 
Carriy, Carm 15) P.) 261) £5 Cat. App: 


480. 
14. See infra § 79. 
15. Bath Sav. Inst. v. Fogg, 63 A. 


731, 101 Me. 188. 
16. See infra § 79. 


17. Williams v. Savings Bank of 
panto Rosa, 166 P. 366, 33 Cal.App. 


18. Booth v. Oakland Sav. Bank, 
54 P. 370, 122 Cal. 19; Williams v. 
Savings Bank of Santa Rosa, 166 P. 
366, 33 Cal.App. 655. 


19. -Bath Sav. Inst. v. Fogg, 63 A. 
731, 101 Me. 188. 


20. Bradford v. 
879, 229 Mass. 499. 
21. Gift of deposit see Gifts § 63. 

22. Hallowell Sav. Inst. v. Tit- 
comb, 51 A. 249, 96 Me. 62; Barrett v. 
Cady, 96 -Auwr82i5; 78) Nee 1605) Dawis 
v. Davis, 33 N.Y.S. 477, 86 Hun 400; 
Zeltman v. Zeltman, 12 Pa.Dist. 224, 


Eastman, 118 N.E 


28 Pa.Co. 345. 
as. pikelly ivesDollard a (Oal)mast P. 
(2a) 926; Hallowell Sav. Inst. v. Tit- 


comb, 51 A. 249, 96 Me. 62; 
McLatchy, 39 N.B. 374. 


[a] Thus, where money was de- 
posited in the name of another than 
the depositor and was desiginated 
“special,” and subsequently the de- 
positor gave directions to the person 
in whose name the deposit was made 
that, after the payment of certain ex- 
penses, including the expenses of the 
funeral of the depositor, the residue 
was to be divided among the children 


Rex V. 


[§§ 66-67 


it has been held that the person so 


designated holds whatever title he acquires in trust 
for the depositor.”° 


[§ 67] (8) Deposit in Name of Another than De- 
While it has been recognized that an 
express trust may arise in favor of the depositor 
or owner?” or a third person,?* or for the benefit of 
the depositor and a third person?* where a deposit 
is made in the name of another than the depositor 
or owner for the benefit of the depositor or owner 
or such third person, that a deposit in the name 
of a person other than the depositor, subject to 
the control of the depositor, may constitute a trust 
for the benefit of such other,?® and that the declara- 
tion of trust may be made after the deposit is made,?° 
a deposit in the name of another than the depositor 
does not necessarily create a trust for such oth- 
er”? or for the depositor.?® 


of the depositor, a trust was created. 
Kelly v. Dollard, (Cal.) 13 P.(2d) 926. 


24. Re Bellemare, 16 Ont.W.N. 24. 


25. Martin v. Martin, 61 N.Y.S. 813, 
46 App.Div. 445 [appeal dism 59 N.E. 
1126, 166 N.Y. 611]; Millard v. Clark, 
29. UN. YS. 1002, SOs aim, 140 Presa an 
N.Y.S. 631, 7 Mise. 366]; Matter of 
King, 101. N.Y.S. 279, 51 Mise. 375, 
19 N.Y.Ann.Cas. 238, 5 Mills 488; Mat- 
ter of George, 3 N.Y.S. 426, 23 Abb. 
IN. Cais; 43; ConniSures “24ar See 
Gardner v. Merritt, 32 Md. 78, 3 Am. 
R. 115 (apparently recognizing rule) ; 
Blasdel v. Locke, 52 N.H. 238 (where, 
however, there was actually a gift). 

26. Hallowell Sav. Inst. v. Tit- 
comb, 51 A. 249, 96 Me. 62. 


27. Me.—Getchell v. Biddeford 
Sav. Bank, 47 A. 895, 94 Me. 452, 80 
Am.S.R. 408; Northrop v. Hale, 73 
Me. 66; Robinson v. Ring, 72 Me. 140, 
39 Am.R. 308. 

N.H.—Fernald v. Fernald, 113 A. 
223, 80 N.H. 75; Marcy v. Amazeen, 
61 N.H. 131, 60 Am.R. 320. 


N.J.—Anonymous, 4 N.J.L.J. 345. 


N.Y.—Beaver v. Beaver, 32 N.E. 
998, 187 N.Y. 59; Roughan v. Chenan- 
go Valley Savings Bank, 144 N.Y.S. 
508, 158 App.Div. 786 [aff 110 N.E. 
1049, 216 N.Y. 696]. 


Vt.—Pope v. Burlington Sav. Bank, 
56 Vt. 284, 48 Am.R. 781. 


[a] MNlustrations.—(1) A deposit 
of money in a bank in the name of 
another than the depositor without 
the knowledge of such other and with- 
out informing the bank did not of 


itself constitute a trust in behalf of © 


such other. Roughan v. Chenango 
Valley Savings Bank, 144 N.Y.S. 508, 
158 App.Div. 786 [aff 110 N.E. 1049, 
216 N.Y. 696]. (2) A deposit in the 
name of another than the depositor 
“subject to’ (Northrop v. Hale, 73 
Me. 66) (3) or payable to (Pope v. 
Burlington Sav. Bank, 56 Vt. 284, 48 
Am.R. 781) the depositor did not 
create a trust in favor of such other. 


{b] No inference of trust.—A 
mere deposit in the name of another 
does not create an inference of a 
trust. Beaver v. Beaver, 22 N.E. 940, 
DLZINGY. 421,25 Am. SOR bo eOmlakt eas 
403. 


28. 
52. 


[a] Thus no trust was created by 
an ordinary agreement for one person 
to advance money by depositing it in 
a bank to the credit of the other party, 
and for the other party to permit the 
reception of certain dividends and to 


Potter v. Yale College, 8 Conn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not always, 
volved,*! 


repay, when demanded, the money ad- 
vanced. Potter v. Yale College, 8 
Conn. 52. 


29. Farleigh v. Cadman, 53 N.E. 
808, 159 N.Y. 169; Mabie v. Bailey, 
95 N.Y. 206 [aff 12 Daly 60]; Hani- 
gan v. Wright, 251 N.Y.S. 651, 233 
App.Div. 82 [aff 178 N.E. 813, 257 N. 
W602); “Tibbitts iw. Zink, «247 N-Y.s- 
300, 231 App.Div. 339; O’Brien v. 
Williamsburg Sav. Bank, 91 N.Y.S. 
908, 101 App.Div. 108 [aff 90 N.Y.S 
DO ot. App: Div... 637] 5; slutton Vv. 
Smith, 77 N.Y.S. 523, 74 App.Div. 284 
[aff 67 N.E. 633, 175 N.Y. 375]; Robin- 
son:v. Appleby, 75 N.Y.S. 1, 69 App. 
Div. 2509 -faff 66 (N.B. 1115, 1735 N.Y. 


626]; Anderson vy. Thompson, 38 Hun 
GNeY..) 394;  In= re? King, 10% N.Y.S: 
279, 51 Misc. 375, 19 Ann.Cas. 238. 


See Scallan v. Brooks, 66 N.Y.S. 591, 
54 App.Div. 248 (where, in addition 
to the form of the account, there was 
proof that the depositor had made 
certain declarations, and a trust was 
established); Proseus v. Porter, 46 
N.Y.S. 656, 20 App.Div. 44 (where a 
trust was created); Decker v. Union 
Dime Sav. Inst., 44 N.Y.S. 521, 15 App. 
Div. 553 (where a trust was upheld 
in a case in which there were some 
circumstances and declarations other 
than the form of the trust showing an 
intention to create a trust). 


[a] Fact that pass book leaves 
possession of beneficiary does not of 
itself impugn the irrevocability of 
the trust. Tibbitts v. Zink, 247 N.Y. 
S. 300, 231 App.Div. 339; Stockert v. 
Dry Dock Savings Bank, 139 N.Y.S. 
986, 155 App.Div. 123. 


[b] Withdrawal.—(1) One in 
whose name a bank deposit stands in 
trust for another may withdraw it to 
make another investment or for any 
purpose not inconsistent with the 
trust. Mabie v. Bailey, 95 N.Y. 206 
[aff 12 Daly 60]. (2) Where with- 
drawals were made, the estate of the 
depositor has been charged with the 
amount of such withdrawals with 
interest. Robinson v. Appleby, 75 N. 
Y.S. 1, 69 App.Div. 509 [aff 66 N.E. 
LEYS, Ses, NSD 626]. =((3) Factathat 
the donor or depositor draws interest 
does not of itself impugn the irrev- 
ocability of the trust. Tibbitts v. 
Zink, 247 N.Y.S. 300, 231 App.Div. 
woos (4) Effect of withdrawals in 
general see supra § 65. 


[c] Subsequent deposits in ac- 
count are subject to the trust in 
the absence of a showing of a con- 
trary intention on the part of the de- 
positor. Farleigh v. Cadman, 53 N. 
HB. 808, 159 N.Y. 169. 


[d] Saving shares transferred 
from depositor as individual to de- 
positor as trustee.—(1) A depositor’s 
transfer of savings shares of a build- 
ing and savings society to herself in 
trust for a hospital created a trust, 
although the trustee kept possession 
of the pass. book (Marshall _ v. 
Franklin Society for Home Building 
& Savings, 228 N.Y.S. 270, 131 Misc. 
611 [aff 231 N.Y.S. 812]) (2) and no 
notice was given to the beneficiary 
(Marshall v. Franklin Society for 
Home Building & Savings, supra). 

30. Matter of Totten, 71 N.E. 748, 
iOPeNE Ys 1125) 70 L.R.A. (ile Amn. 
Cas. 900 (leading case). See Kuck 
v. Raftery, 4 P.(2d) 552, 117 Cal. 


In some jurisdic- 
tions, while it is recognized that a trust in respect of 
a deposit in bank which is absolute and irrevocable by 
the donor or depositor may be created,?® the courts 
have recognized so-called tentative trusts in respect 
of such deposits®® in cases in which usually, if 
saving deposits or accounts are in- 
Whether the trust is tentative or irrey- 


TRUSTS 


donor,*? 


App. 755 (where, however, the court 
did not expressly adopt the New York 
rule). 


“Tentative trust” defined see supra 
20. 

31. 
748, 


See Matter of Totten, 71 N.E. 
LO TPING ow tel Dik Ome, Weilo eral 


Ann.Cas. 900; and cases passim this 
section. 
32. Matthews v. Brooklyn Sav. 


Bank, *102 N.E. 520, 208 N.Y. 508; 
Hemmerich v. Union Dime Savings 
Inst., 98 N.E. 499, 205 N.Y. 366, Ann. 
Cas.1913E 514; Tibbitts v. Zink, 247 
N.Y.S. 300, 231 App.Div. 339; Thomas 
v. Newburgh Savings Bank, 130 N.Y. 
S. 810, 73 Misc. 308 [aff 132 N.Y.S. 
1148, 147 App.Div. 937]. See Lee v. 
Kennedy, 54 N.Y.S. 155, 25 Misc. 140 


faff 43° N.Y.S. 1157, 19 Mise. 352) 
(where there was no_ irrevocable 
trust). 


33. Matthews v. Brooklyn Savings 
Bank, 102. N.B. 520, 208 INSY: 
Tibbitts v. Zink, 247 N.Y.S. 300, 231 
App.Div. 339. 


34. Matthews v. Brooklyn Savings 
Bank, 102 N.E. 520, 208 N.Y. 508; 
Matter of Totten, 71 N.E. 748, 179 N. 


Yew 112, S10 RA ah Haniean Vv. 
Wright, 251 N.Y.S. 651, 233 App.Div. 
82 [aff 178 N.BH. 813, 257 N.Y. 602]; 
Duryea v. Knapp, 160 N.Y.S. 553, 174 
App.Div. 131; Hessen v. McKinley, 
140 N.Y¥.S. 724, 155 App.Div. 496 [aff 
102 N.E. 1104, 209 N.Y. 532]; Beakes 
Dairy Co. v. Berns, 112 N.Y.S. 529, 
128 App.Div. 137; Tierney v. Fitzpat- 
rick, 107 N.Y.S. 527, 122 App.Div. 623 
[rev on other grounds 88 N.E. 750, 195 
N.Y. 433]; In re United States Trust 
Co5-102 N.S. 271, Lt App Dive 178 
[aff 81 N.E. 1177, 189 N.Y. 500]; Gar- 
vey v. Clifford, 99 N.Y.S. 555, 114 App. 
Div. 193; In re Vaughan’s Estate, 260 
N.Y.S. 197, 145 Mise. 332; In re Schif- 
fer’s Estate, 254 N.Y.S. 871, 142 a 
518; In re Kive’s Estate, 248 N.Y.S 

677, 139 Misc. 273; In re Collins’ Es- 
tate, 249 N.Y.S. 291, 139) Mise, 167; 
In re Kiernan’s Mstate, 237 N.Y.S. 290, 
134 Misc. 868 [aff 237 N.Y.S. 811, 227 
App.Div. 782]; In re Faulkner’s Will, 
236 N.Y.S. 237, 184 Misc. 507; In re 
Brazil's Hstate, 216 N.Y.S. 430, 127 
Misc. 288 [rev on other grounds 220 
N.Y.S. 331, 219 App.Div. 594]; Moran 
v. Ferchland, 184 N.Y.S. 428, 113 Misc. 
1; In re Beagan’s Estate, 183 N.Y.S. 
941, 112 Misc. 292; Morris v. Sheehan, 
184 N.Y.S. 121, 112 Misc. 222 [aff 191 
N.Y.S..939, 199 App! Div. 968]; In re 
Weissbach’s Histate; 183° UNey.s.” 771, 
111 Mise. 501; In re Wille’s Estate, 
182 N.Y.S. 366, 111 Mise. 61; Walsh 
v. Emigrant Industrial Sav. Bank, 176 
N.Y.S. 418, 106 Misc. 628 [aff 182 N. 
Y.S. 956, 192 App.Div. 908]; Willard 
v. Willard, 170 N.Y.S. 886, 103 Misc. 
544; In re Hammer, 169 N.Y.S. 684, 
102 Misc. 193; Matter of Bunt, 160 
ING Yss.2 LUO 2 965 Miser S150 In? re 
Klein’s Estate, 156 N.Y.S. 585, 92 
Misc. 318; In re Thompson’s Estate, 
TAT IN. Yiser L5G woo eMLISes 291 ie Tn) re 
Halligan’s Estate, 148 N.Y.S. 676, 82 
Misc. 30; Thomas v. Newburgh Sav- 
ings Bank, 130 N.Y.S. $10, 73 Misc. 
308 [aff 132 N.Y.S. 1148, 147 App.Div. 
937]; Rush v. South Brooklyn Sav- 
ings Inst., 119 N.Y.S. 726, 65 Misc. 66 
fativel 19 SNe. Sian ¢26,, 134. “AppsD iv. 
981]; Jennings v. Hennessy, 55 N.Y. 
S. 8338, 26 Misc. 265 [aff 58 N.Y.S. 1142, 
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ocable depends on the intention of the depositor or 
determinable as 
Where the foregoing distinction is recognized, 
general a deposit by one person of his own money 
in his own name as trustee for another, standing 
alone, creates merely a tentative trust, revocable at 
the will of the depositor, during his lifetime,** be- 
coming absolute and irrevocable on the death of the 


a question of fact.*? 
in 


40 App.Div. 633]; Lee v. Kennedy, 54 
N.Y.S. 155, 25 Mise. 142; In re Bea- 
man’s Estate, 163 N.Y.S. 800; In re 
Palm, 148 N.Y.S. 1044; Matter of Bar- 
bey, 114 N.Y.S. 725. See Matter of 
Smith, 81 N.Y.S. 1035, 40 Misc. 331 
(where an irrevocable trust was not 
created); Matter of Snyder, 74 N.Y.S. 
832, 37 Misc. 59 (where the depositor 
was not chargeable as trustee); In re 
Reynolds’ Estate, 163 N.Y.S. 803 (rec- 
ognizing rule). Compare Cunning- 
ham v. Davenport, 41 N.E. 412, 147 
N.Y. 48, 49 Am.S.R, 641, 32 L.R.A. 
373, 2 Ann.Cas. 344 (where, in a case 
in which the alleged beneficiary pre- 
deceased the depositor, the court said 
that no trust was created). 


“Until the depositor’s death the 
funds on deposit are impressed with 
no trust in the sense that any title 
thereto, actual or beneficial, vests in 
the proposed beneficiary nless the 
depositor shall have completed the 
gift.’ In re United States Trust Co. 
of New York, 102 N.Y.S. 271, 272, 117 
App.Div. 178. 


[a] Withdrawal by depositor.— 
(1) The right of the depositor to with- 
draw funds exists while the trust is 
still tentative or irrevocable. Beakes 
Dairy Co. v. Berns, 112 N.Y.S. 529, 128 
App.Div. 137; Willard v. Willard, 170 
N.Y.S. 886, 103 Misc. 544; In re Bar- 
bey, 114 N.Y.S. 725. (2) Withdrawal 
by the depositor of a large portion of 
the deposit and of interest as it ac- 
crues indicates that he did not treat 
the trust as irrevocable. Witzel v. 
Chapin, 3 Bradf.Surr. QN.Y.) 386. 


[b] Subsequent deposits (1) in 
such an account are prima facie, at 
least, impressed with the character- 
istics of a tentative trust. In re 
Kive’s Estate, 248 N.Y.S. 677, 139 
Misc. 273. (2) Decedent’s act, in di- 
recting a bank to credit her funds to 
a trust account standing in her hus- 
band’s name in trust for decedent, 
impressed trust upon funds so trans- 
ferred and gave the husband the right 
thereto as survivor. In re Kive’s Hs- 
tate, supra 


[e] Hanogieave delivery of pass 
books to beneficiary’s executors.—- 
That the beneficiary’s executors ob- 
tained a box containing bank books 
representing savings accounts depos- 
ited in trust for the depositor’s hus- 
band did not alone show surrender 
of the depositor’s rights. In re Col- 
Het Estate, 249 N.Y.S. 291, 139 Misc. 


[ad] Disposal by will.—The depos- 
itor may dispose of the fund by will 
if the trust is tentative. Thomas v. 
Newburgh Savings Bank, 130 N.Y.S. 
810, 73 Misc. 308 [aff 132 N.Y.S. 1148, 
147 App.Div. 937}. 


[e] Some earlier cases in New 
York or expressions therein (1) are 
not, it seems, readily reconcilable 
with the view taken in Matter of Tot- 
ten, 71 N.E. 748, 179 N.Y. 112, 70 L.R. 
A. 711 that the trust is merely tenta- 
tive. See Marsh v. Keogh, 81 N.Y.S. 
825, 82 App.Div. 505; Jenkins v. Bak- 
er, 78 N.Y.S. 1074, 77 App.Div. 509 
[rev 72 N.Y.S. 546, 36 Misc. 55]; Rob- 
ertson v, McCarthy, 66 N.Y.S. 327, 54 
App.Div. 103; Bishop v. Seaman’s 
Bank for Savings, 53 N.Y.S. 488, 33 
App.Div. 181; Scott v. Harbeck, i N. 
Y.S. 788, 49 Hun 292. See also Barker 
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depositor before the beneficiary without revocation 
or some decisive act or declaration of disaffirmance,*® 
and entitling the beneficiary to the balance remain- 
ing at the time of the depositor’s death,?® but not 
to anything more than such balance;*7 
as to the tentative character of the trust has been 
recognized where the account is opened by the de- 
positor in the name of a third person in trust for 
It is recognized, also, that a tentative 
trust may be made absolute or irrevocable by some 


another.?§ 


TRUSTS 


a like rule 


his lifetime.*° 


unequivocal act or declaration by the depositor dur- 


v. Harbeck, 2 N.Y.S. 425, 49 Hun 609 
note (where a trust was established). 
(2) In some of the earlier cases the 
right of the trustee to withdraw de- 
posits was denied. Marsh v. Keogh, 
81 N.Y.S. 825, 82 App.Div. 503; Rob- 
ertson v. McCarthy, 66 N.Y.S. 327, 
54 App.Div. 103; Bishop v. Seaman’s 
Bank for Savings, 53 N.Y.S. 488, 33 
App.Div. 181; Macy v. Williams, 8 
N.Y.S. 658, 55 Hun 489 [aff 27 N.E. 
409, 125 N.Y. 767]; Scott v. Harbeck, 
1 N.Y.S. 788, 49 Hun 292. (3) And 
the estate of the depositor was charg- 
ed with the amount withdrawn by 
him (Marsh v. Keogh, 81 N.Y.S. 825, 
82 App.Div. 503; Scott v. Harbeck, 1 
N.Y.S. 788, 49 Hun 292) (4) with in- 
terest (Marsh v. Keogh, supra). 


[f] Im Missouri (1) it has been 
recognized that a tentative and rev- 
ocable trust may be created by the 
deposit of moneys in the name of the 
depositor in trust for another (Frank 
v. Heimann, 258 S.W. 1000, 302 Mo. 
334), (2) and that the depositor may 
withdraw the deposits for his own 
use (Frank v. Heimann, supra). (3) 
A father’s statements when opening 
an account naming himself as trus- 
tee for his daughter, and subsequent- 
ly that he wanted to build up a fund 
for his infant daughter, that it would 
be a nest egg for her, ete., did not 
refer to a single specific deposit, but 
to a fund to be accumulated in futuro 
or then accumulating, and hence to 
create merely an executory revocable 
trust. Frank v. Heimann, supra. 


35. McManus v. McManus, 72 N.E. 
235, 179 N.Y. 338; Matter of Totten, 
TING 4S 9 UN ede 2, GO! plas Ey, As 
711; Warburton Ave. Baptist Church 
Wey Clark, (1/42) INSYES: 1089," 158= "App: 
Div. 231; Hessen v. McKinley, 140 
N.Y.S. 724, 155 App.Div. 496 [aff 102 
NE. 1104, 209 N.Y. 532];. Stockert 
v. Dry Dock Sav. Inst., 139 N.Y.S. 986, 
155 App.Div. 126; Beakes Dairy Co. 
v. Berns, 112 N.Y.S. 529, 128 App. 
Div. 137; Kelly v. Albany Nat. Sav. 

108 N.Y.S. 216, 124 App.Div. 
Tierney v. Fitzpatrick, 107 N. 
¥.S. 527, 122 App.Div. 623 [rev on 
other grounds 88 N.E. 750, 195 N.Y. 
433]; In re Collins’ Estate, 249 N.Y. 
S. 291, 139 Misc. 167; In re Kiernan’s 
Estate, 237 N.Y.S. 290, 134 Misc. 868 
{aff 237 N.Y.S. 811, 227 App.Div. 782]; 
In re Beagan’s Estate, 183 N.Y.S. 941, 
112, Mise... 292; In 
Estate, 183 N.Y.S. 771, 111 Misc, 501; 
In re Hammer, 169 N.Y.S. 684, 102 
Misc. 193; Matter of Bunt, 160 N.Y.S. 
1119, 96 Misc. 115; In re Klein’s Hs- 
tate, 156 N.Y.S. 585, 92 Mise. 318; 
Matter of Halligan, 143 N.Y.S. 676, 
82 Misc. 30; Thomas v. Newburgh 
Savings Bank, 130 N.Y.S. 810, 73 Misc. 
808 [aff 132 N.Y.S. 1148, 147 App.Div. 
937]; Wait v. Society for Political 
Study of New York City, 123 N.Y.S. 
637, 68 Misc. 245; In re King, 101 N. 
Y.S. 279, 51 Mise. 375. See Cunning- 
ham v. Davenport, 41 N.E. 412, 147 
N.Y. 48, 49 Am.S.R. 641, 32 L.R.A. 
873, 2 Ann.Cas. 344 (apparently recog- 
nizing rule). 


[a] In Minnesota the _ so-called 


re Weissbach’s’ 


New York rule is apparently effective 
to the extent, at least, that it is rec- 
ognized that a depositor who makes 
a deposit in bank in trust for anoth- 
er, intending the money to go to such 
other, creates a valid trust which 
becomes absolute if the depositer dies 
before the beneficiary without disaf- 
firming it. Dyste v. Farmers’ & Me- 
chanics’ Sav. Bank of Minneapolis, 
229 N.W. 865, 179 Minn. 430; Walso 
v. Latterner, 173 N.W. 711, 143 Minn. 
364; Walso v. Latterner, 168 N.W. 
353, 140 Minn. 455. 


As affecting inheritance or estate 
tax see Taxation § 2489. 


36. Fiocchi v. Smith, (N.J.Ch.) 97 
A. 283 (where the court held that the 
New York law governed); In re Tot- 
ten 71 SNe E748 0797 Nev ke: 7Omlakes 
A. 711, 1 Ann.Cas. 900; In re Kive’s 
Estate, 248 N.Y.S. 677, 139 Misc. 273; 
In re Collins’ Estate, 249 N.Y.S. 291, 
139 Mise. 167; In re Kiernan’s Estate, 
237 N.Y.S. 290, 134 Misc. 868 [aff 
237 -N.Y.S. 811, 227 App.Div. 782]; 
In re Hammer, 169 N.Y.S. 684, 102 
Misc. 193; Wait v. New York Politi- 
caly Study Soc.jl23- Novas. » 6d ise 168 
Mise. 245; In re King, 101 N.Y.S. 
219; 51. Mise. .375,°5 Mills. 492, .19 
Ann.Cas. 538; In re Beaman’s Bs- 
tate, 163 N.Y.S. 800; Witzel v. Chap- 
in, 3 Bradf.Surr. (N.Y.) 386. 


[a] Certain early cases in New 
York, decided before Matter of Tot- 
CST la Ns Heth Sy (Ow eal uO lets 
A. 711 (1) did not make the distinc- 
tion between tentative and absolute 
or irrevocable trusts which was made 
in that case. See Fowler v. Bowery 
Savep panky oil SINGH Le) el dee INGY 
450, 10 Am.S.R. 479, 4 L.R.A. 147, 23 
Abb.N.Cas. 135, 2 Silv.A. 282; Willis 
Vie IY Ulisps Obe ON Noe Ov mplcttey el oun Nemes 
Wkly.Dig. 493]; Boone v. Citizens’ 
Sav. Bank, 84 N.Y. 83, 38 Am.R. 498, 
9 Abb.N.Cas. 149; Martin v. Funk, 
75) NUY. 134,31. Am- Rey 42¢6") Sealian 
v. Brooks, 66 N.Y.S. 591, 54 App.Div. 
248. (2) There appears, however, to 
be no actual conflict between that 
case and such earlier cases as rec- 
ognized the existence of a trust in 
respect of the balance of the account 
at the date of the death of the de- 
positor where the beneficiary sur- 
vived the depositor. See Fowler v. 
Bowery Sav. Bank, 21 N.E. 172, 1138 
N.Y.2450, 10° "“Am- SSR. 479, (4 To R.At 
147; 2 Silv.A./282, 23 AbbiIN.Cas:’ 136° 
Willis v. Smyth, 91 N.Y. 297; Boone 
v. Citizens’ Sav. Bank, 84 N.Y. 83, 38 
Am.R. 498, 9 Abb.N.Cas. 149 [rev 21 
Hun 238]; Martin v. Funk, 75 N.Y. 
134, 31 Am.R. 446; Meislahn v. Meis- 
lahn, 67 N.Y.S. 480, 56 App.Div. 566; 
Scallan v. Brooks, 66 N.Y.S. 591, 54 
App.Div. 248; Harrison v. Totten, 
65 N.Y.S. 725, 538 App.Div. 178 [rev 
62 NYS. 754,29 “Mise. 1700] Wal= 
liams v. Brooklyn Sav. Bank, 64 N. 
Y.S. 1021, 51 App.Div. 332 [appeal 
dism),59) JN.B. 11382) 165 ING Y As 67.67° 
Board of Domestic Missions of Re- 
formed Church in America v. Me- 
chanics’ Sav. Bank, 57. N.Y.S. 582, 
40 App.Div. 120 [aff .54 N.Y.S. 28, 24 


ing his lifetime.?® 
tative trust may be made absolute or irrevocable only 
by one or the other of the two methods above indi- 
cated, that is, by the death of the depositor before 
the beneficiary without revocation or by some un- 
equivocal act or declaration of the depositor during 
Since the intention of the depositor 
or donor is controlling, it is difficult to lay down 
general rules, other than those already stated, to 
determine whether a particular trust is tentative 
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According to some eases, a ten- 


Misc. 595]; Proseus vy. Porter, 46 N. 
Y.S. 656, 20 App.Div. 44; Grafing v. 
Heilmann, 37 N.Y.S. 253, 1 App.Div. 
260..Tatty 48 NE. 1104, 153 IN. Yosoreaig 
Hyde v. Kitchen, 23 N.Y.S. 573, 69 
Hun 280; Matter of Biggars, 80 N.Y. 
S. 214, 39 Misc. 426; Miller v. Sea- 
men’s Sav: Bank, 68 N.Y.S. 983, 33 
Misc. 708; Haynes v. McKee, 41 N. 
Y¥:S. 553,, 18. Misc. #361 [aft 43, NOYes: 
1126, 19 Misc. 511]; In re Walker, 
17 N.Y.S. 666; Matter of Collyer, 2 
Dem.Surr. (N.Y.) 24; Terry v. Bale, 
1 Dem.Surr. (N.Y.) 452. 


Presumption that absolute trust 
wae created as to balance see infra § 


37. In re Barbey, 114 N.Y.S. 725. 


38. Lattan v. Van Ness, 95 N.Y.S. 
97, 107 App.Div. 393 [rev 89 N.Y.S. 
761, 44 Misc. 116, and aff 77 N.E. 1190, 
184 N.Y. 601]. Compare Rode v. De 
Young). 2° NY. CityCt.”” 101 *¢heldincam 
that, where a mother who had mon- 
eys in the hands of a third person re- 
quested such person to deposit the 
moneys for the benefit of such moth- 
er’s children, and such third person 
deposited the moneys in his own 
name in trust for such children, an 
executed trust was created). 


_[a]_ Fact that pass book was de- 
livered to designated trustee did not 
render the trust absolute and irrevo- 
cable. Lattan v. Van Ness, 95 N.Y.S. 
97, 107 App.Div. 393 [rev 88 N.Y.S. 
761, 44 Misc. 116, and aff 77 N.E. 1190, 
184 N.Y. 601]. 


39. McManus v. McManus, 72 N.E. 
235, 179 N.Y. 338; Matter of Totten, 
71 N.E. 748, 179 N.Y. 112, 70 L.R.A. 
715,11 Ann-Cas.. 900; Davlin “v. Tis 
tle Guarantee & Trust Co., 241 N.Y.S. 
712, 229 App.Div. 269 [aff 175 N.E. 
312, 255 N.Y. 559]; Hessen v. Metin- 
ley, 140 N.Y.S. 724, 155 App.Div. 496 
[aff 102 N.B. 1104, 209 N.Y. 532]; 
Stockert v. Dry Dock Sav. Inst.. 139 
N.Y.S. 986, 155 App.Div. 123; Matter 
of Pierce, 116 N.Y.S. 816, 182 App. 
Div. 465 [rev 112 N.Y.S. 594, 60 Misc. 
25]; Kelly v. Albany Nat. Sav. Bank, 
108 N.Y.S.. 216, 124 App.Div. 103; 
Tierney v. Fitzpatrick, 107 N.Y.S. 527, 
122 App.Div. 623 [rev on other 
grounds 88 N.E. 750, 195 N.Y. 433]; 
Matter of Davis, 103 N.Y.S. 946, 119 
App.Div. 35; In re Vaughan’s Hstate, 
260 N.Y.S. 197, 145 Misc. 332; In re 
Beagan’s Estate, 183 N.Y.S. 941, 112 
Misc. 292; In re Wille’s Estate, 182 
N.Y.S. 366, 111 Misc. 61; In re Klein’s 
Estate, 156 N.Y.S. 585, 92 Misc. 318; 
Thomas v. Newburgh Savings Bank, 
130 N.Y.S. 810, 73 Mise. 308 [aff 132 
N.Y.S. 1148, 147 App.Div. 937]; Rush 
v. South Brooklyn Savings Inst., 119 
N.Y.S. 726, 65 Misc. 66 [aff 119 N.Y. 
S. 726, 134 App.Div. 981]. See Matter 
of Smith, 81 N.¥.S. 1035, 40 Misc. 
331 (dictum). 


40. Hessen v. McKinley, 140 N.Y.S. 
724, 155 App.Div. 496 [aff 102 N.E. 
1104, 209 N.Y. 532]; Tierney v. Fitz- 
patrick, 107 N.Y.S. 527, 122 App.Div. 
623 [rev on other grounds 88 N.E. 
750, 195 N.Y. 4338]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or irrevocable.*! The view has been taken, however, 
that in order to render a trust, tentative in form, 
absolute or irrevocable during the lifetime of the 
donor or depositor, his intention to transfer a present 
interest to the named beneficiary must exist,*? and 
notifying the named beneficiary of the deposit and 
its nature and delivering the pass book to such ben- 
eficiary for safekeeping, considered either separate- 
ly78 or jointly,** do not conclusively establish an 
irrevocable trust; and the view has apparently been 
taken that, in order to transform a tentative trust 
into an irrevocable one, there must be both delivery 
of the bank book and notice to the beneficiary.*® 
There is, however, authority for the view that de- 
livery of the bank book to the beneficiary may be 
sufficient to create an irrevocable trust in respect 
of a deposit which prima facie creates merely a ten- 
tative trust,*® at least where there are other support- 


41. See Hemmerich v. Union Dime 
Savings Inst., 98 N.E. 499, 205 N.Y. 
366, Ann.Cas.1913E 514. 


42. Frank v. Heimann, 258 S.W. 
1000, 302 Mo. 334; Hessen v. McKin- 
ley, 140 N.Y.S. 724, 155 App.Div. 496 
{aff 102 N.E. 1104, 209 N.Y. 532]. 


[a] Thus theré must be something 
more than a declaration of intention 
that the beneficiary shall have the de- 
posits (1) when he reaches a certain 
age (Hessen v. McKinley, 140 N.Y.S. 
724, 155 App.Div. 496 [aff 102 N.B. 
1104, 209 N.Y. 532]), (2) or after the 
death of the depositor (Tierney v. 
Fitzpatrick, 107 N.Y.S. 527, 122 App. 
Div. 623 [rev on other grounds 88 
N.E. 750, 195 N.Y. 433]). 

43. Matthews v. Brooklyn Savings 
Bank, 102 N.E. 520, 208 N.Y. 508. 
Compare Matter of Totten, 71 N.E. 
048, (0719) Nevo At2, TOL RAL 715) 1 
Ann.Cas. 900. 

[a] Delivery of bank book to the 
beneficiary is not, of itself, sufficient. 


Matter of Halligan, 143 N.Y.S. 676, 
82 Misc. 30. 
[Ib] Mere notification to the bene- 


ficiary is not sufficient to transform 
a tentative trust into an irrevocable 
one. In re Richardson’s Estate, 235 
NiY.S. Thi, 184 Mise, 174. But” see 
Matter of Davis, 108 N.Y.S. 946, 119 
App.Div. 35 (where, however, the 
bank book had come into the posses- 
sion of the beneficiary); Matter of 
Brennan, 157 N.Y.S. 141, 92 Misc. 423; 
Matter of Reed, 154 N.Y.S. 247, 89 
Misc. 632 (in both cases, apparently, 
notice was regarded as sufficient). 
44, Matthews v. Brooklyn Savings 
Bank, 102 N.E. 520, 208 N.Y. 508. 


45. In re Richardson’s Estate, 235 
N.Y.S. 747, 134 Misc. 174. 


[a] Tender of delivery declined.— 
A tentative trust of a savings bank 
account in the name of decedent in 
trust for beneficiary was not trans- 
formed into an irrevocable trust by 
the tender of the bank book to the 
beneficiary, declined until decedent 
was through with it. In re Richard- 
son’s Estate, 235 N.Y.S. 747, 134 Misc. 
174. 

46. Davlin v. Title Guarantee & 
Trust, iCo;, 241 JN. Y¥.s. 712, 229 App: 
Div. 269 [aff.175 N.B. 312,255 N.Y. 


559]; Stockert v. Dry Dock Savings 
Inst., 139 N.Y.S. 986, 155 App.Div. 
123; Matter of Davis, 103 N.Y.S. 946, 


119 App.Div. 35; In re Rudolph, 156 
N.Y.S. 825, 92 Misc. 347. See Jen- 
nings v. Hennessy, 55 N.Y.S. 833, 26 
Misc. 265 [aff°58 N.Y.S. 1142, 40 App. 
Div. 633] (where a trust was estab- 
lished). 

[a] Additional deposits of bene- 
ficiary’s own funds.—-Where there was 


TRUSTS 


Property.°° 


a delivery of the pass book to the 
beneficiary who had notice of the de- 
posit and actually deposited his own 
earnings in the account, it was held 
that there was an irrevocable trust. 
In re Wille’s Estate, 182 N.Y.S. 366, 
111 Misc. 61. 

{b] Transforming tentative trust 
into irrevocable one.—A_ tentative 
trust under which savings bank books 
were held ceased, and the trust be- 
come irrevocable, when the trustee 
voluntarily divested herself of them 
and gave them to the beneficiary. 
Davlin v. Title Guarantee & Trust 
Co., 241 N.Y.S. 712, 229 App.Div. 269 
faft, 175° NE. 6312, 255 0N.Y..559). 


47,- LAbbitts Wve. uZink, O24 lie NoYes. 
300, 231 App.Div. 339. 
[a] Declaration of intention.— 


Delivery of the pass book to the bene- 
ficiary, accompanied by statements 
indicating the intention and purpose 
of the donor to create an irrevocable 
trust, may be the basis of an irrev- 
ocable trust Tibbitts v. Zink, 247 
N.Y.S. 300, 231 App.Div. 339. 


48. Garvey v. Clifford, 99 N.Y.S. 
555, 114 App.Div. 193; In re Weiss- 
bach'svoWstate, 133. NAY Ss. ile Ll 
Mise. 501. See Matter of Barefield, 
69 UNeEe 7. 32s) UN eNe. 26 oy, LOteeA mS. 
R. 814 (where no trust was estab- 
lished); Cunningham v. Davenport, 
41 N.E. 412, 147 N.Y. 43, 32 L.R.A. 
373, 2 Ann.Cas. 344, 49 Am.S.R. 641 
(where it was said that no trust was 
created); Dickie v. Adams, 81 N.Y.S. 
336, 40 Misc. 88 (where no trust was 
established). 


49. In re Gokey’s Estate, 252 N.Y. 
S. 434, 140 Misc. 779. 


50. Cross references: 


Creation of gift causa mortis by de- 
livery to third person as trustee for 
donee see Gifts § 109. 


Necessity of delivery of property see 
infra § 75. 


Necessity of transfer of title see in- 
fra 

Settlor constituting himself trustee 
of personal property see supra § 61. 


51. See passim supra §§ 21-30, 46, 
47. 

52. U.S.—McKee v. Lamon, 16 S. 
Ct iets ones sluqvoc 2604 Onl mate Gib 
City of Miami v. First Nat. Bank, 
58 E.(2d) 561 [rev 50 F.(2d) 267]; 
Adams v. Hagerott, 34 F.(2d) 899; 
In re Interborough Consol. Corpora- 
tion, 288 F. 334, 32 A.L.R. 932 [aff 
277 F. 249 (cert den sub nom. Porges 
v. Sheffield, 43 S.Ct. 700, 262 U.S. 752, 
67 L.Ed. 1215, and Rothschild v. Shef- 
field, 43 S.Ct. 700, 262 U.S. 752, 67 L. 
Ed. 1215)]; In re Halsey Electric Gen- 
erator Co., 163 F. 118; Fowler v. Gow- 


ing circumstances.47 
form in the name of the depositor in trust for an- 
other is not conclusive that any trust, tentative or 
irrevocable, is created, in the absence of the de- 
positor’s intention to create a trust,*® and the claim 
that a deposit in the name of another or the de- 
positor created a tentative trust has been denied.*® 


[§ 69] d. Delivery or Possession of Personal 
Subject to general rules as to the es- 
sentials of an express trust,°! where a person has or 
accepts possession of money, promissory notes, or 
other personal property, with the express or im- 
plied understanding that he is not to hold it as his 
own absolute property, but is to hold and apply it 
for certain specified purposes or for the benefit of 
certain specified persons, a valid and enforceable ex- 
press trust exists.°? 
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The fact that a deposit is in 


It is essential to a trust of 


ing, £52.) 801 [ath 165 re 891 yO ee 
C.A. 569]; Holmes v. Dowie, 148 F. 
634; Lucas v. Coe, 86 F. 972; Dutilh 
v. Coursault, 8 F,Cas.No. 4,206, 5 
Cranch C.C. 349. See In re Danville 
Hotel Co., 33 F.(2d) 162 [rev on facts 
38 F.(2d) 10]; Title Guaranty & 
Surety Co. v. Baglin, 178 F. 682, 102 
C.C.A. 182 [aff 166 F. 356] (where a 
trust was created). 


Ala.—Teal v. Pleasant Grove Local 
Union No. 204, Farmers’ Educational 
and Co-operative Union of America, 
75. So., 83574200 Ala. ..23;.. Rogers ov. 
Johnson, 21 So. 477, 113 Ala. 589; Wil- 
liams v. Jones, 77 Ala. 294; Hard- 
wick v. Robinson, 1 Stew.&P. 99. 


Alaska.—Johnson v. Hummel, 7 
Alaska 314. 


Ark.—BEllis Vv. Baker-Matthews 
Lumber Co., 248 S.W. 7, 157 Ark. 139. 


Cal.—Bedell v. Scoggins, 40 P. 954; 
Hathaway v. Patterson, 45 Cal. 294; 
Thomas v. Lamb, 106 P. 254, 11 Cal. 
App. 717. 


Ga.—Parker v. Smith, 80 S.E. 12, 
ye Ga. 789; Gordon v. Green, 10 Ga. 


Idaho.—Kite v. Eckley, 282 P. 868, 
48 Idaho 454 [cit Cyc]. 


Ill.— Walden v. Karr, 88 Ill. 
Daugherty v. Monroe, 79 Ill. 
Jenkins v. Doolittle, 69 Ill. 415; 
kinson vy. Stewart, 30 Ill. 48; 
v. Dawes, 116 Ill.App. 36. 


Ind.—Hitchcock v. Cosper, 73 N.E. 
264, 164 Ind. 633 [rev (App.) 69 N.E. 
1029]; Stanley v. Pence, 66 N.E. 51, 
67 N.E. 441, 160 Ind. 636; Haxton v. 
McClaren, 31 N.B. 48, 132 Ind. 235; 
Coppage v. Gregg, 26 N.E. 903, 127 
Ind. 359. 


Ky.—Marshall's Adm’r v. Marshall, 
160 S.W. 775, 156 Ky. 20, 51 L.R.A.N. 
S. 1208; Scott v. Wickliffe, 1 B.Mon. 
353; Walker v. Harris, 114 S.W. 775; 
Berry v. Norris, 1 Duv. 303; McGill 
v. MeGill, 14 Ky.L. 178. 


Me.—Hewett v. Hurley, 34 A. 274, 
88 Me. 481. See Whitehouse v. White- 
house, 38 A. 374, 90 Me. 468, 60 Am.S. 
R. 278 (apparently recognizing rule). 


Md.—Doxen v. Wagner, 121 A. 254, 
142 Md. 441 [cit Cyc]; Reiff v. Horst, 
52 Md. 255; Smith v. Darby, 39 Ma. 
268; Ringgold v. Ringgold, 1 Harr.& 
G. 11, 18 Am.D. 250. See Goldsbor- 
ough v. Siegk, 133 A. 472, 150 Ma. 
557 (where one accepts money or 
property to be held for use of anoth- 
er, he becomes a quasi trustee for 
beneficiary in relation to thing so 
held); Basshor Co. v. Carrington, 65 
A. 360, 104 Md. 629 (holding that a 
certain fund was a trust fund). 


Mass.—Chase v. Perley, 19 N.B. 398, 
148 Mass. 289; Sherwood yv. An- 


49; 
395; 
Wil- 
Dawes 
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drews, 2 Allen 79; Maxwell v. Whiel- 
don, 10 Cush. 221. See Pierce v. Bos- 
ton Five Cent Savings Bank, 129 
Mass. 425, 37 Am.R. 371. 


Mich.—Hipper v. Benner, 
Duets) Much, 5s 
Mich. 499. 


Mo.—Musgrove v. Macon County 
Bank, 174 S.W. 171, 187 Mo.App. 483. 
See Dibert v. D’Arcy, 154 S.W. 1116, 
248 Mo. 617 (person coming into pos- 
Session and control of property of. an- 
other is a trustee with reference 
thereto). 


Mont.—Glendenning v. Slayton, 179 
P. 817, 55 Mont. 586. 


Neb.—Farmers’ State Bank of Stel- 
la v. Home State Bank of Humboldt, 
184 N.W. 170, 106 Neb. 711. 


N.H.—Marston v. Marston, 21 N.H. 
491. 


N.J.—Gribble v. Hoboken Theatri- 
Cal iCoy, 148 MAN I155,. HOS. N. J.B. 399; 
Phillipsburg Public School Com’rs v. 
Stair, 41 A. 495, 57 N.J.Eiq. 4838; Janes 
v. Falk, 26 A. 138, 50 N.J.Eq. 468, 35 
Am.§S.R. 783; Rusling v, Rusling, 8 
A. 534, 42 N.J.Eq. 594; Eaton v. Cook, 
25 N.J.Eiq. 55. 


N.Y.—Madison Trust Co. v. Carne- 
gie Trust Co., 109 N.E. 580, 215 N.Y. 
475; Matter of Carpenter, 29 N.E. 
1005, 131 N.Y. 86; Milbank v. Jones, 
28 N.E, 31, 127 N.Y. 370, 24 Am.S.R. 
454; Gilman v. McArdle, 2 N.E. 464, 
99 N.Y. 451, 52 Am.R. 41 [rev 49 N. 
Y.Super. 463, 12 Abb.N.Cas. 414, 65 
Hiow.Pr. 330]; Mersereau v. Bennet, 
108 N.Y.S. 868, 124 App.Div. 413; 
Slayback v. Raymond, 87 N.Y.S. 931, 
93 App.Div. 326 [aff 83 N.Y.S. 15, 40 
Misc. 601]; Associate Alumni, etc., 
v. General Theological Seminary, 49 
N.Y.S. 745, 26 App.Div. 144 [mod on 
other grounds 57 N.E. 626, 163 N.Y. 
417]; Todd v. Vaughn, 35 N.Y.S. 457, 
90 Hun 70; Von Hesse v. MacKaye, 17 
N.Y.S. 55, 62 Hun 458; Rosenburg v. 
Rosenburg, 40 Hun 91; Morris v. 
Webb, 45 N.Y.Super. 305; Matter of 
Falls, 66 N.Y.S. 47, 31 Misc, 658 [aft 
713 N.Y.S. 1134, 66 App.Div. 616]; 
Matter of Cooper, 27 N.Y.S. 425, 6 
Mise. 501; Obregon v. De Mier, 52 
How.Pr. 356; Heath v. Hand, 1 Paige 
829; Kane v. Bloodgood, 7 Johns.Ch. 
90, 11 Am.D. 421. See People v. North 
River Sugar Refining Co., 24 N.E. 834, 
121 N.Y. 582, 18 Am.S.R. 843, 9 L.R.A. 
33, 25 Abb.N.Cas. 1 (holding, where 
holders of corporate stock transfer- 
red such stock to a board upon trusts 
declared in a certain deed, that the 
transaction created a trust); Barry 
v. Lambert, 98 N.Y. 300, 50 Am.R. 
677 (where a trust was upheld in re- 
spect of money received for invest- 
ment in a mortgage); Morris _v. 
Wucher, 100 N.Y.S. 878, 115 App.Div. 
OO Oarlon- Vv. Ryan, d33 N.Y.s. 629, 
73 Misc. 594. 


N.C.—Rousseau v. Call, 85 S.B. 414, 
169 N.C. 173; Burres v. Brooks, .24 
S.E. 521, 118 N.C. 789; Patapseo Gua- 
no Co. v. Bryan, 24 S.E. 364, 118 N.C. 
576. 


Ohio.—Carlisle v. 


Ti N.W. 
Lyle v. Burke, 40 


Foster, 10 Ohio 


St. 198; Bonnell v. Brown, 30 Ohio 
CirCt, wil 2. 
Ok1.—First Nat. Bank vy. Hinkle, 


162 P. 1092, 65 Okl. 62. 


Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. See Lane v. First Nat. 
Bank, 281 P. 172, 177, 131 Or. 350 [mod 
on other grounds 283 P. 17, 131 Or. 
369] (where the existence of a trust 
relation was recognized). 


Pa.—In re Vosburgh’s Estate, 123 
A. 813, 279 Pa. 329. See In re Vos- 
burgh’s Estate, 123 A. 813, 279 Pa. 
329 (where the court said that every 
deposit is a trust, except possibly 
general bank deposits). 


R.I.—Talbot v. Talbot, 78 A. 535, 


TRUSTS 


Soa bevel sa HOS 
Blackmar v. McLoughlin, 
ZIRE 48.7. 


S.C.—Fogg v. Middleton, 11 S.C.Eq. 
BS bash ASCH Si REE y 


S.D.—Bank of Brookings y. Aurora 
Grain Co., 186 N.W. 563, 45 S.D. 113 
[adopting on reh dis op. 181 N.W. 909, 
43 S.D. 591]; Minneapolis Threshing 
Mach. Co. v. Calhoun, 159 N.W. 127, 
87S: Dy 542: 

Tenn.—Graham vy. 
Humphr. 595; 
Hayw. 252; Springs v. Cooper, 
A.) 51 S.W. 997. 

Tex.—Sharon Grain Co. 
ers”. Nat. Bank tof /rollett, (Civ: 
App.) 277 S.W. 449. See Pickering 
Lumber Co. v. City Nat. Bank & 
Trust Co., (Civ.App.) 48) S.Ww.(2d) 
673 (where a creditor received from 
the debtor a note, secured by a deed 
of trust, for the amounts due to such 
creditor and another creditor, a trust 
arose in favor of such other). 

Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372. 


Vt.—Wade v. Button, 47 A. 406, 72 
Vt. 136. See Williams v. Fullerton, 
20 Vt. 346 (where it was admitted 
that shares of stock conveyed by 
mortgage deed to an executor to se- 
cure a debt due from the mortgagor 
to the estate were trust property). 

Va.—Russell’s Ex’rs v. Passmore, 
LOB ASS 652," 27) Viale 475s 


W.Va.—Keller v. Washington, 98 S. 
E. 880, 83 W.Va. 659 [cit Cyc}. 


_Wis.—Hart v. Hart’s Estate, 205 
N.W. 386, 187 Wis. 629. 


Ont.—Toronto Gen. Trusts Corp. v. 
Keyes, 15 Ont.L. 30, 10 Ont.W.R. 86. 


See Jerrett v. Jerrett, 9 Newfoundl. 
156 [aff 9 Newfoundl, 177] (apparent- 
ly recognizing rule). 


[a] Particular transactions.—-(1) 
A. person who receives money to be 
paid to another or applied to a par- 
ticular purpose is a trustee. City of 
Miami v. First Nat. Bank, 58 F.(2d) 
561 [rev 50 F,(2d) 267]. (2) The own- 
er of personalty may create a trust 
in it by delivery and transfer of title 
to a trusteé, to be held for the benefit 
of another. Allen y. Hendrick, 206 
P. 7338, 104 Or. 202. (3) Where one 
deposits money with another to be 
delivered to a designated person, a 
trust arises in favor of the latter by 
reason of acceptance of the fund by 
the depositary with notice of its des- 
tination, and a court of equity will 
compel the depositor to devote it to 
the purpose intended. In re Inter- 
borough Consol. Corporation, 288 F. 
334, 32 A.L.R. 932 [aff 277 F. 249 (cert 
den sub nom. Porges vy. Sheffield, 43 S. 
Ct. 700, 262 U.S. -752,. 67 Lid. 1215, 
and Rothschild v. Sheffield, 43 S.Ct. 
700, 262 U.S. 752, 67 L.Ed. 1215]. (4) 
Where money was given to another, 
with intention to make a transfer of 
a present immediate and indefeasible 
title for the benefit of a third person, 
a trust was created, although it was 
not stated when the money was to be 
paid to the third person. Heitman v. 
Cutting, 174 P. 675, 37 CallApp. 236. 
(5) Where a person receives money 
from another under an agreement to 
pay out such money for the transfer- 
or, for some particular purpose, a 
trust relation arises between the par- 
ties to the transaction. Carson v. 
Harrod, 215 P. 929, 91 Okl. 62. (6) 
Where money was delivered to a per- 
son to be held by such person for the 
transferor’s use, a trust was created. 
Jones v. McDermott, 114 Mass. 400. 
(7) Where money was intrusted by 
one person to another for investment 
for the use and benefit of the trans- 
feror, there was an express trust. 
Jameson v. Hayes, 145 N.E. 457, 250 


Ann.Cas.1912C 
44 A. 


1221; 
804, 


Lambert, 5 
Bryant v. Puckett, 3 
(Ch; 


v. Farm- 
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Mass. 802. (8) Where, during his 
last sickness, a person delivered mon- 
ey to another for specified purposes, 
a valid trust was created. Todd v. 
Vaughan, 35 N.Y.S. 457, 90 Hun 70. 
(9) If a person, by a written instru- 
ment or by word, directs his debtor to 
hold the money due in trust for a 
third person, and such direction is 
communicated to the debtor, an ef- 
fectual trust in favor of the donee is 
created. Eaton v. Cook, 25 N.J.Eq. 55. 
(10) One receiving the money or 
property of others to manage iS in 
equity treated as holding it upon a 
trust, although there may be no ex- 
press agreement to that effect. Brook- 
er v. William H. Thompson Trust Co., 
162 S.W. 187, 254 Mo. 125. (11) A let- 
ter admitting that the writer held for 
the owner a sum arising out of divi- 
dends of stock and that he was will- 
ing to pay it to the owner, and re- 
questing that the name of the owner 
be made known to him, constituted 
the writera trustee for the true own- 
er. Moulden v. Train, 204 S.W. 65, 199 
Mo.App. 509. (12) Where money was 
placed. in the hands of a person for 
the purpose of protecting an option 
for the purchase of real property, a 
trust was created. Salina Canyon 
Coal Co. v. Klemm, 290 P. 161, 76 Utah 
372. (13) Where property of one sub- 
sequently adjudged a bankrupt has 
been confided to another for a specific 
purpose and subsequently, without 
modification of such purpose, sold by 
such other, the proceeds in his hands 
remain characterized by a trust. Al- 
Vord Vieuryabs, . 212 8. $35. b2seC. Crag 
539. (14) Where money was deliv- 
ered to a certain person on the under- 
standing that it should be used for 
the support of the transferor and her 
husband, a valid trust was created. 
Gilman v. McArdle, 2 N.E. 464, 99 N. 
Y. 451, 52 Am.R. 41 [rev 49 N.Y.Super. 
463, 12 Abb.N.Cas. 414, 65 How.Pr. 
330]. (15) Transfer of choses in ac- 
tion and other assets under an agree- 
ment by which the transferee was, in 
a certain contingency, to transfer 
them for the use and benefit of third 
persons, created a trust. Carlisle v. 
Foster, 10 Ohio St. 198. (16) Where 
there was a transfer of corporate 
stock to a certain person to be held 
in trust for the benefit of another | 
person with whose funds the purchase 
was made and to be disposed of in a 
specified manner at the decease of 
such other, an enforceable trust was 
created. Stone v. Hackett, 12 Gray 
(Mass.) 227, 332. (17) Where a cer- 
tificate of stock was delivered to a 
person under an agreement that such 
stock and the proceeds thereof should 
be used by such person for the benefit 
of the transferor’s son, a trust was 
created. Russell's Ex’rs v. Passmore, 
103 S:H: 652, 127 Va. 475." (18) One 
who accepts a gift upon a promise to 
make a certain disposition thereof 
after the donor’s death is deemed to 


‘hold such property in trust for the 


purpose of making such disposition. 
Casey v. Casey, 146 N.Y.S, 348, 161 
App.Div. 427. (19) Transfer of se- 
curities with instructions to pay the 
income to the transferor for life, and 
after his death to persons designated, 
created a trust. Talbot v. Talbot, 78 
A. 5385, 32 RI. 108, Ann.Cas.1912C 
1221. (20) A banker, with whom prop- 
erty was deposited, with instructions 
to turn over to another upon the 
death of the donor, was a trustee un- 
der the evidence, and not merely an 
agent whose authority died with the 
principal. Eaton vy. Blood, 208 N.W. 
508, 201 Iowa 834, 44 A.L.R. 1516. 
(21) Where stock in a corporation in 
which two partners are stockholders 
is placed in the namé of one on a 
pooling arrangement with other stock- 
holders, he holds as trustee. Johnson 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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v. Hummel, 7 Alaska 314. (22) The 
owner of securities may establish a 
valid and enforceable trust by trans- 
ferring and delivering them to a trus- 
tee to hold during the transferor’s 
life, and to distribute to the benefi- 
ciaries on his death. Orton v. Tan- 
nenbaum, 185 N.Y.S. 681, 194 App. 
Div. 214 [rev 181 N.Y.S. 84, 110 Mise. 
128]. (23) The fact that stock cer- 
tificates in the possession of one other 
than the Owner were issued in the 
name of the owner and were unin- 
dorsed does not militate against the 
contention of persons claiming as 
beneficiaries who assert that the own- 
er during his lifetime made a parol 
transfer of such securities to the 
person who had possession in trust 
for the persons so claiming. Orton 
v. Tannenbaum, supra. (24) Owner’s 
direction to the trustee, when making 
a parol transfer of certain securities 
in trust for others, that the distribu- 
tion to such others should not take 
place until the transferor’s death, was 
not inconsistent with decedent’s in- 
tention to create a present trust. Or- 
ton v. Tannenbaum, supra. (25) 
Where a person deposited with an- 
other, for the benefit of a third per- 
son, money which equitably belonged 
to such a third person, a trust was 
ereated. Garrigus v. Burnett, 9 Ind. 
§28. (26) Where the owner of a 
promissory note provided, in an in- 
strument in the form of a deed, that 
certain minors should receive an in- 
terest in such note, that when the 
note was collected the proceeds should 
be divided and placed in bank, and, 
on their reaching maturity, each 
should receive his share, and fur- 
ther recited that the owner desired 
that the person in possession of such 
note should hold it for collection and 
for carrying out the provisions of the 
instrument, a trust was created in 
such person for the benefit of such 
minors. Parker v. Smith, 80 S.E. 12, 
140 Ga. 789. (27) Where the owner of 
a deposit in bank, which was in proc- 
ess of liquidation, assigned to an- 
other the amount due from the bank 
to be held in trust by such other for 
the use and benefit of the children of 
the assignor, the assignor reserving 


“the right to draw from such assignee 


such sums as the assignor deemed 
proper for his own use, and the as- 
signee obtained the amount due from 
the bank, a trust was created. Hell- 
man y. McWilliams, 11 P. 659, 70 Cal. 
449. (28) Where a father holding a 
fund in trust for his infant son hand- 
ed it to another requesting him to in- 
vest it in securities, it was held that 
the latter held corporate stocks sub- 
sequently purchased in trust for the 
infant. Lucas v. Coe, 86 F. 972. (29) 


- One to whom notes were delivered by 


the owner who was about to enter a 
hospital, with instructions to cancel 
them if the owner did not come back, 
held the notes as a trustee after the 
death of the owner in the hospital. 
Briggs v. Childs, 119 A. 205, 122 Me. 
175. (30) Where a person deposited 
money with a corporation for invest- 
ment, to the credit of certain persons 
other than the depositor, and took and 
retained a guarantee investment re- 
ceipt reciting that the money was 
received from such persons for in- 
vestment, a trust for the benefit of 
such persons was created. Toronto 
Gen. Trusts Corp. v. Keyes, 15 Ont.L. 
30, 10 Ont.W.R. 86. (31) A contract 
between the owner of corporate stock 
and a purchaser, giving the owner the 
right to hold the stock and apply the 
dividends on the purchase price, cre- 
ated an express trust. Guardian 
Trust Co. v. Studdert, (Tex.Civ.App.) 
36 S.W.(2a) 578 [aff (Commn.App.) 
55 S.W.(2d) 550]. (32) Where a per- 
son who was engaged by an Indian 
tribe to prosecute a claim against the 
Cnited States agreed to pay certain 


TRUSTS 


amounts to others and to adjust the 
claims of persons who had previously 
been engaged in the prosecution of 
the claim when moneys were received 
in payment, a trust was created. Mc- 
Keerrv.-lamon, v6 -S:Ck) 11;°1590 U.S: 
317, 322, 40 L.Ed. 165. (33) Contribu- 
tions made by the followers of the 
founder of a church, to be used in 
building up and extending the church, 
were held by such founder in trust. 
Holmes y. Dowie, 148 F. 634. (34) 
Where the owner of various items of 
Jewelry delivered them to another in 
envelopes on each of which was writ- 
ten the name of the person to whom 
the transferor stated and intended the 
jewelry therein contained should be 
given after the death of such trans- 
feror, a trust was created. Logan vy. 
Ryan, 229 P. 998, 68 Cal.App. 448. 
(35) Where a cup is put up to be 
raced for annually by certain bicycle 
clubs and to be delivered to the win- 
ning club after each race, each win- 
ning club holds the cup in trust and 
is under the duty of turning it over 
to the winner of the next race. Wil- 
kinson v. Stitt, 56 N.E. 830, 175 Mass. 
581. (36) A plan for the purchase by 
trustees, partly with an employee’s 
earnings and partly with a contribu- 
tion by the employer, of stock for in- 
vestment, subject to the employee’s 
qualified right of revocation, created a 
trust for the employee’s benefit. Siter 
v. Hall, 294 S.W. 767, 220 Ky. 43. (37) 
Where a person collected wages of 
another under a declaration of her 
purpose to conserve and care for them 
in such other’s interest, such funds 
were impressed with a trust. Moore 
v. O’Hare, 112 N.E. 863, 224 Mass. 283. 
(38) Where certain persons all had 
wheat which by arrangement between 
them was turned over to one of them 
with authority in him to ship and sell 
it on the market and account therefor 
to the others for their respective 
shares, the one who received the 
wheat of the others held it under a 
trust agreement to market, Sell, col- 
lect the proceeds, and account, and 
where the wheat was shipped and sold 
and the proceeds collected and de- 
posited in bank, the court was war- 
ranted in assuming jurisdiction of the 
fund in the bank partly dissipated, on 
the ground that it was a trust fund. 
Grant v. Knox, (Mo.App.) 227 S.wW. 
661. (39) If the pledgee surrenders 
possession to the pledgor to sell as 
the pledgee’s agent, the proceeds come 
into the pledgor’s hands as the 
pledgee’s agent impressed with a trust 
for the pledgee. In re Alday Motor 
COs, 4 D0 REAG20)) ra288" [reves onspother 
grounds sub nom. Hamilton Nat. Bank 
v. McCallum, 58 F.(2d) 912, cert den 
Scott v. Hamilton Nat. Bank, 53 S.Ct. 
19]. (40) Where individual defend- 
ants, after a corporate buyer was in 
failing circumstances, took over from 
the buyer collateral originally deliv- 
ered to the seller as security for notes 
given for the purchase price, and 
which had been redelivered to the buy- 
er for collection, agreeing to collect it 
themselves, the individual defendants 
became trustees, and liable for the 
proceeds of collateral for which they 
did not account. Richmond Guano Co. 
v. Long, 233 Es 650,-147 GC.C.A., 458. 
(41) Where execution of a note is in- 
duced by representation that security 
will be made available to pay it, such 
security is impressed with a trust. 
Kite v. Eckley, 282 P. 868, 48 Idaho 
454. (42) An agreement between the 
maker and payee of a note, given 
without security, that the payee would 
deposit with the person to whom the 
payee intended to negotiate such note 
additional notes, from the proceeds of 
which the original note was to be paid, 
an express trust was created in any 
notes or the proceeds of any notes 
so deposited. Kite v. Eckley, supra. 
(43) Where the maker of a note was 
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induced to give the note to a bank to 
cover advancements by the bank to a 
partnership in which the maker’s-son- 
in-law was a member, by the bank 
president’s representation that the 
bank was about to lose its security 
for past loans, and that the bank 
would sell out the partnership, pay 
debts, and would pay this debt and 
note before applying the proceeds to 
any debt to the bank, the status of the 
bank was one in the nature of a trus- 
tee for the maker, and must comply 
with the agreement. Edwards v. City 
Nat. Bank of McAlester, 201 P. 233, 
83 Okl. 204. (44) Where, to secure a 
loan, the borrower gave the lender an 
instrument stating that certain spe- 
cific sums due the debtor, when col- 
lected, would be applied to extinguish 
the loan, the borrower became a trus- 
tee to collect the accounts and apply 
the proceeds on the note representing 
the loan, St. Louis Union Trust Co. v. 
Wabash, C. & W. R. Co., 258 Ill.App. 9. 
(45) Where contributions were col- 
lected by several persons for a child, 
a written contract whereby the con- 
tributions were placed in one fund 
and given to an aid association to be 
invested and expended for the use and 
benefit of the beneficiary, a trust was 
created, and the trustee was empow- 
ered to invest and hold the funds for 
the purposes set forth in the agree- 
ment under which the fund was trans- 
ferred. Union Trust Co. y. Children’s 
Aid Ass’n, 134 N.E. 207, 77 Ind.App 
Byte, (46) Where a person paid a 
specified amount to another under the © 
agreement that such other was to 
care for him as long as he lived, pay 
his funeral expenses, and pay a speci- 
fied amount to a minister, and retain 
any balance, there was a valid trust 
of personal property, which, having 
been fully performed, entitled such 
other to such balance remaining after 
making the specified payments. Nor- 
ton v. Norton, 195 P. 441, 50 Cal.App. 
483. (47) Contractor’s assignment 
and delivery to a bank of his warrant 
for electric light assessments against 
property owners, authorizing the pay- 
ment, from the amounts collected and 
those realized from the sale of defi- 
cieney bonds, of a promissory note of 
which the contractor was guarantor, 
created a trust in favor of the holder 
of the note. National Bank of Cali- 
fornia at Los Angeles v. Exchange 
Nat. Bank of Long Beach, 199 P. 1, 
186 Cal. 172. (48) Where the owner 
of timber land entered into a stump- 
age agreement, to secure the perform- 
ance of which he retained a lien upon 
all timber, logs, and products thereof, 
and subsequently released such lien 
in consideration that the purchaser of 
the lumber, from the other party to 
the stumpage agreement, would hold 
for his benefit a stipulated sum per 
one thousand feet on all the lumber 
cut and delivered, the accumulation of 
the sum represented by such agree- 
ment created a trust fund in the 
hands of the purchaser of which the 
owner of the lands was the sole bene- 
ficiary, the assignment of which the 
trustee could not challenge. Ellis v. 
Baker-Matthews Lumber Co., 248 S.W. 
7, 157 Ark. 1389. (49) Where a mort- 
gagee of grain advised a grain com- 
pany of its mortgage and directed it 
not to sell any grain delivered to it by 
the mortgagor, but to issue storage or 
sale tickets in the names of both mort- 
gagor and mortgagee, and not to pay 
the mortgagor any money, if the grain 
company received and disposed of the 
grain in full recognition of the mort- 
gagee’s rights, it voluntarily assumed 
the relation of a trustee for the mort- 
gagee of such portion of the proceeds 
as would pay the mortgage indebted- 
ness. Bank of Brookings v. Aurora 
Grain Co., 186 N.W. 563, 45 S.D. 113 
{adopting on reh dis op. 181 N.W. 909, 
43 S.D. 591]. (50) A bank which took 
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over the assets of an insolvent bank 
and agreed to administer them 
for the benefit of creditors was liable 
to a depositor of the insolvent bank 
for the deposit as trustee of an ex- 
press. trust. Musgrove v. Macon 
County Bank, 174 S.W. 171, 187 Mo. 
App. 488. (51) A conveyance to a 
trustee under an agreement between 
depositors and reorganizers of a state 
bank for liquidation and distribution 
to depositors and creditors, pursuant 
to Comp. St. (1929) § 8-181, created an 
express trust. Jensen v. Ballmer, 237 
N.W. 613, 121 Neb. 488. (52) The de- 
positary of an escrow is a trustee of 
an express trust. Seibel v. Higham, 
115 S.W. 987, 216 Mo. 121, 129 Am.S.R. 
502. (53) A hank accepting a deed 
with written instructions to deliver 
it to grantee on grantor’s death hbe- 
came trustee of an express trust 
charged with defined duty to grantor 
and to grantee. Mendenhall v. Pearce, 
20 S.W.(2d) 670, 323 Mo. 964; Meri- 
dith v. Meridith, 229 S.W. 179, 287 Mo. 
250; (54) Where money and a re- 
ceipted bill for an amount due from 
the seller to one of the buyers repre- 
senting the balance of the purchase 
price were delivered to a banking firm 
for delivery to the seller on the per- 
formance by the seller of certain con- 
ditions, the firm became voluntary 
trustees for the benefit of the buyers 
and the seller under Rev. Codes § 
5371. Glendenning vy. Slayton, 179 P. 
817, 55 Mont. 586. (55) Where a con- 
tract between a theatrical corporation 
and a director of plays provided that 
if any portion of the gross receipts 
due such director as royalties should 
not be paid by the corporation to the 
director, on receipt thereof by the 
corporation, it shall belong to the di- 
rector and shall be held in trust by 
the corporation for the director, a 
trust was created. Gribble v. Ho- 
boken Theatrical Co., 148 A. 155, 105 
Ned Eg. 399. 
ing the producer to pay the authors of 
a play a percentage. of box office re- 
ceipts created a trust relationship be- 
tween the parties. Caesar v. Zieg- 
feld, 226 N.Y-S. 510, 223 App.Div. 86. 
(57) Where the members of a part- 
nership executed deeds of trust in 
favor of certain beneficiaries, author- 
izing the trustees to loan the funds to 
the partnership, the trusts were up- 
held. Brown vy. Spohr, 73 N.E. 14, 180 
N.Y. 201. (58) Where one trust com-, 
pany, upon receiving funds from an-' 
other to be used for the purchase of! 
certain bank or trust company stock, 
including that of the company which 
received the money, gave back to such 
other company an instrument reciting 
that it held the funds for that pur- 
pose and would hold the stock when 
purchased in trust, a trust was cre- 
ated. Madison Trust Co. v. Carnegie 
Trust.Co.,-109 N.E. 580, 215 N.Y. 475. 
(59) A written agreement acknowl- 
edging receipt of certain money and 
a certificate of stock and agreeing to 
return such money and stock in case 
a certain resolution should not be 
passed by a municipal legislative 
body and take effect before a certain 
day contained every element essential 
to the creation of a valid trust. Mil- 
bank v. Jones, 28 N.E. 31, 127 N.Y. 
370, 24 Am.S.R. 454. (60) Where over- 
due notes were assigned by the own- 
er upon the express agreement that 
the assignee shall collect the notes if 
possible, or, if they are uncollectable, 
shall obtain new notes in their place 
and shall give the proceeds of the 
original notes, whether money or new 
notes, to a third person, the assignee 
held the notes and their proceeds in 
trust for such third person. Matter 
of Carpenter, 29 N.E. 1005, 131 N.Y. 
86. (61) An agreement between the 
husband of a person for whom the 
husband had selected a placer mining 


(56) A contract requir-— 
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claim and a third person under which 
the latter was to pay to such person 
a share of the profits from the mining 
location in return for the privilege of 
perfecting the location created an 
enforceable trust in personal prop- 
erty. Atchley v. Varner, 280 P. 616, 
138 Okl. 156. (62) A sheriff accepting 
a sum as security to a bail bond held 
the fund as trustee. Turley v. Tobin, 
(Tex.Civ.App.) 7 S.W.(2d) 949. (63) 
Where the lessees of a stock-raising 
business with consent of the lessor 
turned it over to a third person to 
look after for the benefit of all con- 
cerned, he became a trustee of the 
lessees to manage, or liquidate, as 
the necessities might demand. Cald- 
well v. Western Development Co., 203 
Pe ochd8. 54h Cal Apps 206: (64) An 


agreement to advance money to de-" 


fendant to pay indebtedness and pur- 
chase merchandise created an express 
trust. Russell v. Credit Men’s Adjust- 
ment & Interchange Bureau, 138 A. 
385, 101 N.J.Eq. 466. (65) Where a 
bill of sale of the contents of a store 
was given and the buyer agreed to 
pay creditors of the seller, a trust 
was created in favor of the cred- 
itors. Nersheimer v. Smyth, 60 N.E. 
449, 167 N.Y. 207. (66) The absolute 
transfer and delivery of personal 
property to a third person, with di- 
rections to sell it and apply the pro- 
ceeds to payment of certain debts, 
creates a trust, rather than an agency 
or pledge. First Nat. Bank v. Hinkle, 
162 P. 1092, 65 Okl. 62. (67) Trans- 
feree of property by a chattel mort- 
gage under an agreement that the 
transferee should pay a debt due from 
the transferor received the property 
charged with a trust for the benefit 
of the creditor. EHighmie v. Town- 
send, 15 N.Y.S. 464, 60 Hun 586. (48) 
An agreement between a mortgagor 
and mortgagees whereby a junior 
mortgagee was to apply payments by 
the mortgagor to taxes and interest 


on prior mortgages definitely es- 
tablished a trust agreement. Gut- 
knecht v. Sorge, 218. N.W. 726, 195 
Wis. 477. (69) Where a person who 


assumed a mortgage owing by a cor- 
poration made a partial payment 
thereof by giving to the corporation 
a check drawn to its order, if the cor- 
poration refused to apply the pay- 
ment to the indebtedness as directed, 
it could be compelled to do so, since 
it had received the money under an 
express trust to apply to a particu- 
lar object, and it could not be permit- 
ted to repudiate the trust and at the 
some time retain the fund. Doxen 
v. Wagner, 121 A. 254, 142 Md. 441. 
(70) Where an agent is given author- 
ity to sell certain property of his prin- 
cipal, and to apply part of the pro- 
ceeds in payment of a debt of the 
owner, and the agent agrees so to ap- 
ply the proceeds, a trust is created in 
favor of the creditor. Smith v. Cald- 
well, 55 P. 1065,'6 Idaho 436. (71) 
Absolute transfer and delivery of 
property to a person with directions 
to sell the same and apply all the pro- 
ceeds to the payment of certain debts 
of the transferor created a _ trust. 
First Nat. Bank v. Hinkle, supra. 
(72) Where a bank, knowing of a prior 
mortgage debt on personal property, 
took a mortgage thereon under an 
agreement that the property should 
be sola and the proceeds deposited in 
the bank and the prior mortgage first 
paid, a trust fund was created, and 
the bank held the same as trustee for 
the prior mortgagee. Farmers’ State 
Bank of Stella v. Home State Bank of 
Humboldt, 184 N.W. 170, 106 Neb. 711. 
(73) Where a lumber company sent 
renewal notes to decedent before his 
death, for the express purpose of hav- 
ing him discount them and remit the 
money to the company, to be applied 
on original notes owing decedent for 
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lumber, decedént was trustee of the 
notes and proceeds. In re Vosburgh’s 
Estate, 123 A. 813, 279 Pa. 329. (74) 
Where the transferee under a bill of 
sale agreed to pay the debts of the 


transferor, a trust for the creditors 
was created. Wallis v. Beauchamp, 
15 Tex: 303. (75) Where a person 


misappropriated money of another, 
and thereafter they and two creditors 
of such other entered into an agree- 
ment whereby the person who had 
misappropriated the money was to 
borrow such sum and pay it to one of 
such creditors, who was then to 
give one half of it to the other 
ereditor, the agreement so to pay 
over one half was supported by a 
consideration, and when the creditor 
who was so to apply the money re- 
ceived the money, it constituted a 
trust fund to be applied on the in- 
debtedness to both creditors, and the 
fact that the person who had misap- 
propriated the money consented that 
the money be applied to a debt ow- 
ing by him to the creditor who was so 
toe apply the money did not release de- 
fendant from his obligation to the 
other parties to the agreement. Mor- 
ris v. Peck, (Tex.Commn.App.) 271 


S.W. 891 [rev (Civ.App.) 259 S.W. 
640}. (76) A tripartite agreement 
among an insurance company, its 


agent, and his creditors, by which the 
company would retain past and future 
renewal commissions due the agent, 
to pay interest and principal due 
creditors, the agent to remain in its 
empioy and the creditors to refrain 
from suit for three years, created a 
trust for creditors and made the com- 
pany a trustee. Hart v. Equitable 


| Life Assur. Society of the U. S., 158 


N.Y.S. 1063, 172 App.Div. 659. (77) 
Persons who were given a check to 
satisfy a note and cancel a trust deed 
were trustees of proceeds. Bartlett 
v. MeCallister, 289 S.W. 814, 316 Mo. 
129. (78) Money sent to the trustee 
in a trust deed to pay bonds secured 


| thereby constituted a trust fund in 


his hands. Newhouse v. First Nat. 
Bank, 13 F.(2d) 887 [aff 17 F.(2d) 
228}. (79) Where the buyer of wheat 
agreed to use the proceeds of the 
sale to discharge a mortgage on such 
wheat and issued a check in payment ~ 
of the note secured by such mortgage, 
the proceeds of the wheat evidenced 
by the check constituted a trust fund 
of which the buyer was the trustee. 
Sharon Grain Co. v. Farmers’ Nat. 
Bank of Follett, (Tex.Civ.App.) 277 
S.W. 449. (80) An agreement of mort- 
gagees that the mortgagor might sell 
chattels that the proceeds were to be 
collected by a designated third per- 
son, and by him applied to the mort- 
gage debt, created an express trust in 
the proceeds. Minneapolis Threshing 
Mach. Co. v. Calhoun, 159 N.W. 127, 
37 S.D. 542. (81) Where the grantor 
of real estate, to secure the grantee 
as to three claims in respect of such 
real estate, gave the grantee a note, 
secured by a chattel mortgage, and, 
upon default in payment of such note, 
turned over to the grantee the prop- 
erty covered by such mortgage to be 
applied on the payment of the note, 
the grantee, having voluntarily ac- 
cepted the position as trustee for the 
amount of one of such claims, which 
was a lien on the real property, was 
liable to the holder of such claim for 
the amount, and could not success- 
fully claim nonliability because he 
never received from the property an 
amount sufficient to pay such claim. 
Dew v. Rubenstein, 142 S.W. 450, 160 
Mo.App. 234. (82) In such case the 
grantee could not successfully claim 
that he took the property in settle- 
ment of the two claims due to himself 
only and thus deprive the holder of 
the other claim of such holder’s se- 
curity. Dew v. Rubenstein, 142 S.W. 
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this nature not only that there should be an agrec- 
ment or something to indicate a holding in trust,** 
for the benefit of the person claiming as beneficiary,** 
but also that general requirements®® as to the exist- 
ence of the intention to create a trust,°® and as to 


450, 160 Mo.App. 234. 


{b] Statutory provision.—A per- 
son, undertaking, pursuant to a valid 
agreement with prospective executrix, 
to collect, receive, and hold certain 
moneys due to the estate from other 
parties, thereby assumed the rela- 
tion of “trustee,” within Civ. Code § 
2219, providing that every one who 
voluntarily assumes a relation of per- 
sonal confidence with another is 
deemed a trustee. England v. Wins- 
low, 237 P. 542, 196 Cal. 260. 


[c] Time of agreement.—(1) The 
agreement or understanding that the 
moneys are to be held as trustee by 
the person in possession may be made 
or arise after he has acquired pos- 

session. Day v. Roth, 18 N.Y. 448. 
(2) ~The fact that plaintiff, who 
claimed defendant held certain money 
in trust, was not present when the 
money was paid over to defendant, and 
that such a trust was not constituted 
at that time, is not material, where 
an agreement as to the trust was en- 
tered into by all the parties while the 
money was in defendant’s hands. 
er v. McLoughlin, 44 A. 804, 21 
R.I. 487. 


53. Ill.—Wight v. Sampter, 20 N. 
E. 47, 127 Ill. 167; Daugherty v. Mon- 
roe, 79 Ill. 395. 


Ind.—Hadley y. Hill, 73 Ind. 442. 


Ky.—Beyer v. Schehr, 66 S.W. 24, 
23° Ky.L 1739. 


Mont.—Crosby v. Robbins, 182 P. 
122, 56 Mont. 179. 


N.Y.—Kelly v. Babcock, 49 N.Y. 318. 


Ohio.—Weiser v. Julian, 15 Ohio 
App. 171; Lamkin vy. Robinson, 10 
via N.P-N.S. 1. 


a.—In re Donohoe’s Estate, 115 A. 
878. “on Pa. 554, 20 A.L.R. 392. 


Utah.—Myers vy. Adams, 33 P. 222, 
9 Utah 8. 

See Nebraska City Nat. Bank v. 
Nebraska City Hydraulic, etc., Co., 14 
F. 763 (where no trust was created); 
Temple v. Bush, 55 A. 557, 76 Conn. 


41; Smith v. Hines, 17 S.E. 909, 92 
Ga. 525 (no trust arose in either 
case). 


[a] Particular transaction.—Under 
an agreement whereby one of several 
preferred stockholders was to hold 
certain common stock until the re- 
maining stockholders procured a loan 
for the company, whereupon the stock 
was to become their property, the 
mere fact that such stockholder re- 
tained possession of the certificates 
representing such common stock as a 
mere stakeholder was not sufficient to 
ereate him trustee. Crosby v. Rob- 
bins, 182 P. 122, 56 Mont. 179. 


54. Kelly v. Norton, 249 P. 608, 121 
Kan. 619; Trusdell v. Price, 29 N.J. 
Eq. 620 [rev 28 N.J.Eq. 200]; Baker v. 
Kennedy, 53 Tex. 200. 


[a] Agreement, but not for benefit 
of person claiming to be beneficiary, 
was held to exist, in one case. Baker 
v. Kennedy, 53 Tex. 200. 


{b] Particular transaction.—Deliv- 
ery of a note to a person for safe- 
keeping and agreement of such per- 
son to use the proceeds thereof for 
expense of payee’s sickness or death 
did not, under the evidence, create an 
express trust with residue payable to 
such person. Kelly v. Norton, 249 P. 
€08, 121 Kan. 619. 


55. See passim supra §§ 21-30, 46, 
47. 
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complied with. 


56. Moore vy. Layton, 127 A. 756, 
147 Md. 244; Colantuoni vy. Balene, 
123 A. 541, 95 N.J.Hq. 748; Wadd v. 


Hazleton, 33 N.B. 143, 187 N.Y. 215; 
Wilcox v. Gilchrist, 32 N.Y.S. 608, 85 
Hun 1; Butler v. Duprat, 51 N.Y.Su- 
per. 77; Olmstead v. McCleary, 223 P. 
15, 128 Wash. 406. See Reynolds v. 
Thompson, LUT SENS 19,0 16 LK yer Tilia 
(where no trust was created); Tray- 
wick v. Wannamaker, 150 S/E. 655, 
153 S.C. 146, 66 A.L.R. 703 (no trust 
was created in respect of the amount 
recovered in a personal injury action, 
for the benefit of the physician who 
rendered services to plaintiff). 


[a] Particular transactions.—(1) 
Where negotiable securities were de- 
livered by the owner to another, 
which were placed in a vault to which 
both parties had access, so that such 
other might find and have them if 
anything “happened to the donor, who 
continued to clip and cash coupons 
thereon, a trust for the benefit of the 
owner during his life and for such 
other at the death of the owner was 
not created, there being no intention 
to create a trust nor to transfer any 
present interest. Moore v. Layton, 
127 A. 756, 147 Md. 244. (2) Where, 
acting on a court order, the adminis- 
trator of a decedent’s estate sold 
stock of a corporation in which the 
administrator was interested for the 
estate, and on the transfer of the 
shares the account of the purchaser, 
with the corporation, was debited 
with the amount of the purchase price 
and the account of the administrator, 
with the corporation, was credited 
with a like ainount, the fact that the 
purchaser’s account with the corpo- 
ration concerning such transaction 
was carried in the purchaser’s name 
as trustee, the word “trustee” being 
used only to identify the transaction, 
did not create a trust for prospective 
purchasers from such purchaser, who 
were not in a position to compel a 
transfer to them by, or recover dam- 
ages from, the purchaser. Olmstead 
v. McCleary, 223 P. 15, 128 Wash. 406. 
(3) Such method of carrying the ac- 
counts did not affect the operative ef- 
fect of the sale. Olmstead vy. Me- 
Cleary, 223 P. 15, 128 Wash. 406. 


57. Barker v. Hurley, 63 P. 1071, 64 
P. 480, 132 Cal. 21; Matter of Crise, 7 
N.Y«S. 202, 2 Connoly Surr. 59; Evans’ 


Estate, 6 Pa.Co. 437 
58. Barker v. eee Garee, e Loma, 
64 P. 480; Title Guarantee & Trust 


Co. v. Haven, 108 N.E. 819, 214 N.Y. 
468; Wilcox v. Gilchrist, 32 N.Y.S. 
608, 85 Hun 1. 


[a] Particular transaction.—The 
delivery of a cashier’s check to an 
agent of the owner of certain real es- 
tate for the payment of an assess- 
ment on such premises did not create 
a trust for the benefit of the devisees 
under the will of such owner or for 
the municipality. Title Guarantee & 


Trust Co. v. Haven, 108 N.E. 819, 214 
N.Y. 468. 
59. U.S.—Ware v. Galveston City 


Co., 4 S.Ct. 337, 111 U.S. 170, 28 L.Ed. 
393. 


Ark.—Sixkiller v. Rogers, 
135, 67 Ark. 354. 

Ill.— Trubey v. Pease, 88 N.E. 1005, 
240 Ill. 513, 16 Ann.Cas. 370. 

Mich.—West vy. White, 22 N.W. 217, 
56 Mich. 126. 


Mo.—Godard vy. Conrad, 101 S.W. 
1108, 125 Mo.App. 165. 


55 S.W. 


certainty,°" including the designation, 
ing means of ascertaining, a beneficiary,®* should be 
It has been held or recognized that 
no trust is created where possession 1s vested in a 
person merely as agent,®°® or if possession is vest- 
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or furnish- 


N.Y.—Title Guarantee & Trust Co. 


v. Haven, 108 N.E. 819, 214 N.Y. 468; 
Comley v. Dazian, 21 N.E. 135, 114 N. 
Y. 161; Farjeon v. Fulton Securities . 


Co., 233 N.Y.S. 577, 225 App. Div. 541; 
Staten Island Cricket & Baseball Club 
v. Farmers’ Loan & Trust Co., 58 N.Y. 
S. 460, 41 App.Div. 321. 


Tex.—Pyle v. Park, (Civ.App.) 214 
S.W. 652; Park v. Pyle, (Civ.App.) 157 
S.W. 445. 


Can.—Thomson v. Merchants Bank, 
58 Can‘SiC. 287. 


See Ashley v. Denton, 1 Litt. (Ky.) 
86 (where no trust in respect of 
slaves existed); Sterling v. Wilkin- 
son, 3 S.BE. 533, 83 Va. 791 (where no 
trust was created); Keller v. Wash- 
ington, 98 S.E. 880, 83 W.Va. 659 (ap- 
parently recognizing rule). 


Corspare passim supra text and 
note 89 [a]. 


[a] Particular transactions.—(1) 
Where the holder of notes delivered 
them to an agent or attorney to col- 
lect and apply the proceeds, the trans- 
feror was not a trustee. ‘Farjeon Vv. 
Fulton Securities Co., 233 N.Y.S. 577, 
225 App.Div. 541. (2) Money given to 
an agent to pay to a third person does 
not constitute a trust fund for the 
benefit of such person. Thomson v. 
Merchants Bank, 58 Can.S.C. 287. (3) 
Where an agent is directed to sell 
goods for a certain price and apply 
the proceeds to his principal’s debts, 
but the principal does not execute any 
writing in reference to the property 
or assign any interest in it to the 
agent, no trust is created in the prop- 
erty. Comley v. Dazian, 21 N.E. 135, 
114 N.Y. 161. (4) An agency for the 
collection of money on a contract for 
advertising space did not create any 
such trust relation between the agent 
and the principal as required the agent 
to pay off certain notes of the prin- 
cipal, or as would prevent a purchase 
of certain collateral notes by the 
agent, even though the agent had in 
his hands funds collected in the course 
of the agency. Pyle v. Park, (Tex. 
Civ.App.) 214 S.W. 652; Park v. Pyle, 
(Tex.Civ.App.) 157 S.W. 445. 


[b] Case of conversion only is 
stated by allegations that plaintiff de- 
livered to defendant four thousand 
eight hundred dollars for the special 
purpose of paying some of the money 
to satisfy plaintiff’s debts and to keep 
the remainder and return the same to 
plaintiff on demand, and that defend- 
ant failed and neglected to pay any of 
plaintiff's debts, but mingled the mon- 
ey with his own and used the same 
until nearly twenty years thereafter, 
when plaintiff demanded a return of 
the fund, which defendant refused, 
except for the repayment of a small 


sum. Francis v. Gisborn, 83 P. 571, 
30 Utah 67. 
[c] Mere adjustment of accounts 


between principal and agent (1) cre- 
ates no trust.in favor of third per- 
sons. Ware v. Galveston City Co., 4 
S.Ct seven lld Urs, 170, 28 lL. wd goes 
(2) Thus, where an undisclosed prin- 
cipal places property in the hands of 
his agent to indemnify the agent 
against personal liability on a con- 
tract made by the agent in his own 
name, but for the benefit of the un- 
disclosed principal, no trust is cre- 


ated in favor of the creditor. Ware v. 
Galveston City Co., supra. 
ency” distinguished from 


“trust” see Agency § 11. 


300 [65 C.J.] 


ed in him as bailee,®® or pledgee,*! where the 
transaction is in the nature of a loan and the agree- 
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ment accompanying the retention or transfer of 


possession is merely to pay or repay a certain sum 
of money,°? or where the transaction constitutes 
a sale with an assumption by the buyer of the sell- 


er’s obligation to deliver part of 


a third person,** or with an agreement for resale 
to the seller under certain conditions.*4 
fact that one person has collected money for another 


Duties and liabilities of agent to 
principal in general see Agency §§ 
353-412. 

60. Cornick v. Weir, 237 N.W. 245, 
212 Iowa 715; Doyle v. Burns, 99 N. 
W. 195, 123 Iowa 488; McIntyre v. 
Smith, 141 A. 405, 154 Md. 660; State 
vy. Jenson, 280 P. 1046, 74 Utah 527. 

{a]) Delivery for safe-keeping.— 
(1) A person to whom stock certifi- 
cates had been given for safe-keeping 
was a bailee and not trustee. State 
v. Jenson, 280 P. 1046, 74 Utah 527. 
(2) Where a person delivered bonds 
to a bank for safe-keeping, without 
compensation, a trust was not cre- 
ated. Cornick v. Weir, 237 N.W. 245, 
212 Iowa 715. (3) That such bank, al- 
though a going concern, was insolvent, 
did not impose upon its directors the 
obligations of trustees as to such 
bonds. Cornick v. Weir, supra. 
. “Bailment” distinguished 
“trust” see Bailments § 12. 

61. Colantuoni v. Balene, 123 A. 
541, 95 N.J.Eq. 748. But see Ryan 
v. Stagg, 298 P. 253, 89 Mont. 390 
(money pledged by lessee of premises 
was a trust fund). Compare cases 
in Pledges § 52 as to trust nature of 
pledge. 

“Pledge” distinguished from “trust” 
See Pledges § 8. . 

62. U.S.—In re Perpall, 261 F. 858 
{cert den Continental Bank of New 
York vy. Prentice, 40 S.Ct. 220, 251 U.S. 
561, 64 L.Ed. 414]. 

Cal.—Preston v. Brennan, 66 P. 981, 
135 Cal. 55. 

Ill.—Blair v. Follansbee, 67 Ill.App. 

144, 
owa.—In re Deaner, 102 N.W. 825, 
Iowa 701, 106 Am.S.R. 374. 


69 N.W. 


from 


af 
126 
' Mich.—Price v. Dawson, 
650, 111 Mich. 279. 


N.Y.—Budd v. Walker, 21 N.E. 72, 
113 N.Y. 637, 2 Silv.A. 212. 


Ohio.—Kershaw v. Snowden, 
Ohio St. 181. 

Pa.—Pittsburgh Nat. Bank of Com- 
merce v. McMurray, 98 Pa. 538. 


Tex.—Holland vy. Shannon, 
App.) 84 S.W. 854. 


Compare Campbell v. Whoriskey, 
48 N.E. 1070, 170 Mass. 63 (where, 
while it was contemplated that the 
person who received money from an- 
other might use it as his own and 
that the relation of debtor and credi- 
tor should grow out of the transac- 
tion, an element of trust entered into 
‘the transaction, indicating an inten- 
tion ‘that the person receiving the 
money should hold it for an indefinite 
time as much for the safety and con- 
venience of the person who trans- 
ferred the money as for the pecuniary 
benefit of either). 


[a] Particular transaction. — A 
broker’s day loan, made under a writ- 
ten application for a loan of a cer- 
tain amount, to be credited, reciting 
that the broker would use the money 
to acquire or release stocks or se- 
ecurities, hold them in trust, and turn 
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the property to 
So the 


them or their proceeds over to the 
bank before the close of the day, un- 
less the loan was sooner paid, did not 
create a trust fund, but was merely 
a loan of money, with an agreement to 
pledge the securities. In re Perpall, 
261 F. 858 [cert den Continental Bank 
of New York vy. Prentice, 40 S.Ct. 220, 
251 U.S. 561, 64 L.Ed. 414]. 


aoe Weiser v. Julian, 15 Ohio App. 
[a] Thus an agreement between a 


corporation and others, pursuant to 
which such others advanced money 
to the corporation, acquired from it 
certain stock of another corporation, 
and assumed the contract obligation 
of the first-mentioned corporation to 
deliver to a third corporation a cer- 
tain percentage of the stock so ac- 
quired, did not constitute the persons 
who assumed such obligation trustees 
for the third corporation in respect of 
such percentage of the stock. Weiser 
v. Julian, 15 Ohio App. 171. 


64. Bowman v. Adams, 261 P. 679, 
45 Idaho 217. 


65-66. In re W. & A. Bacon Co., 
PAGE, 55 BMS) 
67. Ky.—Wolf v. Pearce, 45 S.W. 


865, 20 Ky.L. 206. 


Me.—Golder v. Chandler, 32 A. 784, 
87 Me. 63; Stowe v. Phinney, 3 A. 914, 
78 Me. 244, 57 Am.R. 796; Cables v. 
Prescott, 67 Me. 582. 


Mass.—Kendrick v. Ray, 53 N.E. 
823, 173 Mass. 305, 78 Am.S.R. 289; 
Gould v. Emerson, 99 Mass. 154, 96 
Am.D. 720. 

N.Y.—Butler v. State Mut. L. As- 
SUI s@Or, o. Nu as. o41 15) 05) ven 2 915 
[aff 27 N...409, 125 N.Y. 769]. In-re 
ete Dermoor, 3 N.Y.St. 713, 42 Hun 

Ont.—Canada Trust Co. v. Gardiner, 
[1928] 1 Dom.L.R. 501. 


See Schmidt’s Estate, 13 Pittsb. 
Leg.J.N.S. (Pa.) 126 (the term “ad- 
ministrators,” used with reference to 
children indicated in the policy as 
beneficiaries, and who _ survive in- 
sured, may be construed as trustees 
or guardians, and the proceeds will be 
held for the benefit of such children) ; 
Sherman v. Howes, 94 A. 490, 38 R.I. 
176 (recognizing rule); Re Berryman, 
17 Ont.Pr. 573. 

Designation of beneficiary of mutu- 


al benefit insurance by parol trust 
see Mutual Benefit Insurance § 155. 


Right of trustees named in policy 
to proceeds: 
In general see Life Insurance § 330. 
Executor or administrator see Life 

Insurance § 322. 

68. Ky.—Thompson’s Bx’x v. 
Thompson, 226 S.W. 350, 190 Ky. 3. 

Mass.—Mee v. Fay, 76 N.E. 229, 190 
Mass. 40. 

N.H.—Makowiec v. Prudential Ins. 
Pre of America, 145 A. 269, 83 N.H. 


N.J.—James v. Falk, 26 A. 138, 50 
N.J.Eq. 468, 35 Am.S.R. 783. 


insurance to a specified person 


[$§ 69-70 


and has it in his possession does not, without more, 
establish a trust relation between them.®°-°¢ 


[§ 70] e. Proceeds of Life Insurance. A trust in 
the proceeds of a life insurance policy or certificate 
may be created by a declaration or provision in the 
policy®’ or by collateral declarations or transactions 
from which the intention to create a trust appears,** 
as, for example, 
sured and the designated beneficiary,®® or the actual 


by an agreement between the in- 


N.Y.—Phipard v. Phipard, 8 N.Y.S. 
728, 55 Hun 433; Lauterbach v. New 
York Inv. Co., 117 N.Y-S..152; 62) Mise; 
561 [aff sub nom. Minrach v. Gifford, 
122 N.Y.S. 1137, 137 App.Div. 919]. 


Tex.—Clausen v. Jones, 45 S.W. 183, 
18 Tex.Civ.App. 376. 


See Bond v. New Jersey Mut. Ben. 
L. Ins. Co., 9 Phila. 149 (where an 
assignment under seal by the insured 
and his wife who had taken out the 
in 
trust for the husband’s children, was 
upheld). 


[a] Wife’s agreement to make hus- 
band sole beneficiary in policy, he 
paying the cost (1) amounted to a 
declaration of trust in his favor. 
Makowiec v. Prudential Ins. Co. of 
America, 145 A. 269, 83 N.H. 547. (2) 
In such case the husband’s right to 
claim the benefit of the trust was not 
lost by mere inaction and failure of 
effort to have the policy adopt the 
agreement. Makowiec vy. Prudential 


‘Ins. Co. of America, supra. 


[b] Insured as trustee.—(1) The 
executor and trustee of an estate by 
a declaration of trust constituted him- 
self trustee of insurance, represented 
by an endowment policy on his life, 
for the benefit of such estate. James 
v. Falk, 26 A. 138,:50 N.J.Eq. 468, 35 
Am.S.R. 783. (2) Where insured had 
made his wife beneficiary, and subse- 
quently made an assignment to his 
minor children in case his wife should 
die before he did, but retained the 
policies and paid premiums until fully 
pets, hee donor held the gift as trus- 

ee. ompson’s Ex’x v. Thompso 
226 S.W. 350, 190 Ky. 3. Tai 

69. Cal.—Silvey v. 

Cal. 363. a 


Ky.—Crews v. Crews, 67 S.W. 276, 
Hibs! Ky. Loe 2 Sie kcyralis 2374;. Peek’s 
Hx’r v. Peek’s Ex’r, 41 S.W. 434, 101 
Ky. 423. 


Md.—Coyne v. Supreme Conclave, I. 
O. H., 66 A. 704, 106 Md. 54, 14 Ann. 
Cas. 870; Clark v. Callahan, 66 A. 618, 
105 Md. 600, 10 L.R.A.N.S. 616, 12 Ann. 
Cas. 162. 

Mass.—Kerr v. Crane, 98 N.E. 783,’ 
212 Mass. 224, 40 L.R.A.N.S. 692. 

Mich.—Corvin vy. Hurst, 82 N.W. 
274, 124 Mich. 547, 83 Am.S.R. sae 

Mo.—Alexander y. Sovereign Camp 


of Woodmen of the World, 1 ‘ 
2,193 Mo.App. 411. Ma’ 


Neb.—Devries v. Hawki 

792, 70 Neb. 656. hy 
N.J.—West Jersey Trust Co. 

Read, 158 A. 113, 109 N.J.Hq. 475. 
N.Y.—Hirsh vy. Auer, 40 2 

TAG eNaYs 1S ae | Guerin F 


Ohio.—Vance v. Park, 7 Ohi fF 
C.P. 564, 7 Ohio N.P. 138. an 


Pa.—Schomaker v. Schwebel 
337, 204 Pa. 470. Sake 

‘See Hurd v. Doty, 56 N.W. 371, 86 
Wis. 1, 21 L.R.A. 746 (apparently 
recognizing rule). 

[a] Rule applied where the in- 
sured, the designated beneficiary, and 


Hodgdon, 52 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 70-71] 


beneficiary,’° that such beneficiary shall pay over 
to a third person part or all of the proceeds; and 
it has even been held that a trust may be created 
for another than the designated beneficiary where 
that is the intention of the insured although the 
designated beneficiary has no knowledge that he 
is so designated until after the death of the insured.*! 
It is no objection to a trust in respeet of such pro- 
ceeds that it is not ereated wholly by one written 
instrument, but is created by two or more, which are 
retained by the insured during his life,’?? or is ere- 
ated partly by a written instrument and partly by 
oral declarations.7* The fact that the trust fund 
in such ease is contingent does not prevent the crea- 
tion of a trust.7* There is, however, authority for 
the view that the creation by the insured of a trust 
in proceeds, without change of beneficiary, to be 
binding upon the designated beneficiary, must be 
before, or contemporaneous with, the issuance of 
the policy.*®> Printed matter in a policy indicating 
that the proceeds are to be held in trust must, it 


the person to whom the proceeds of | soc., 44 N.Y.S. 563, 19 Mise. 460. 


74 Lashley v. 
ZA9, 230, 212 Ale. oo. 


the mutual benefit insurance con- 
tract involved were to be paid by the 
designated beneficiary, were parties] y. 


N Murray, 
to the agreement. Corvin v. Hurst, 


TRUSTS 


262 P. 558, 124 Kan. 730 


Lashley, 


[65 C.J.] 301 


has been held, yield to a contrary intention of the 
insured shown by written matter contained in the 
application for insurance which is by an express 
provision of the policy made a part of the con- 
tract.7° In any event the requisites of a trust 
must, of course, exist,*7 and a mere voluntary execu- 
tory agreement to execute a trust in future may 
not be given effect as a created trust.7® 


[§ 71] f. Property Devised, Bequeathed, or In- 
herited. A trust may be impressed on property de- 
vised or bequeathed by an express provision in the 
will that the devisee or legatee shall hold and ap- 
ply it for another person, as for his support.7® 
While it has been held or recognized that a trust 
may be created by a promise, either express or im- 
plied, by the devisee or legatee, that he will de- 
vote his devise or legacy to a certain lawful pur- 
pose,8° which promise induces the testator either to 
make a will or to change or not to change one there- 
tofore made,®*? and such a trust has specifically been 
designated an express trust,®? it seems that, usually, 


Dist. 561 (where a legatee was in- 
structed by the testator that, the 
legacy was to be held for the benefit 
of the legatee and others, and that, 
on the death of the legatee, the prin- 


102 So. 
But see Staples 


82 N.W. 274, 124 Mich. 547, 83 Am.S.R. 
344. 


[b] War risk insurance.—(1) An 
oral agreement, between the benefi- 
ciary designated in a war risk insur- 
ance policy and insured, that pro- 
ceeds should be shared with brothers 
and sisters of the former created an 
enforceable trust. Lashley v. Lash- 
ley, 1024So0..229; .2I2"- Ala... 255: —(2') 
The creation of the trust was con- 
tingent and did not impair the right 
of the insured to redesignate or 
change the beneficiary. Lashley v. 
Lashley, supra. 


{e] Other illustrations.—(1) An 
arrangement between the designated 
beneficiary of a fraternal insurance 
certificate and the member and anoth- 
er person who could not, under the 
law, be named as beneficiary, whereby 
the designated beneficiary in consid- 
eration of payment of dues and a 
small monthly payment to the mem- 
ber by such other person, should hold 
the proceeds for such other person’s 
use, created an enforceable trust, be- 
ing supported by a sufficient consid- 
eration. Kerr v. Crane, 98 N.E. 783, 
212 Mass. 224, 40 L.R.A.N.S. 692. See 
In re Danville Hotel Co., 33 F.(2d) 162 
[rev on other grounds 38 F.(2d) 10] 


(dictum). (2) Where insured bor- 
rowed from the beneficiary of a 
fraternal benefit certificate, who 


promised to pay proceeds of policy in 
excess of the debt to insured’s wife, 
a trust in favor of the wife arose as 
to the excess, on the death of the in- 
sured. Alexander v. Sovereign Camp 
of Woodmen of the World, 186 S.W. 2, 
193 Mo.App. 411. (3) An agreement 
between beneficiaries under life pol- 
icies and insured that the former 
would apply proceeds to claims of the 
latter’s creditors creates a _ trust. 
West Jersey Trust Co. v. Read, 158 
A. 118, 109 N.J.Eq. 475. 


70. Steller v. Sell, 37 A. 1010, 55 N. 
J.Eq. 530 [mod 32 A. 211, 53 N.J.Eaq. 
397). : 

71. Donithen v. Independent Order 
of Foresters, 58 A. 142, 209 Pa. 170. 


72. Kendrick v. Ray, 53 N.H. 3238, 
173 Mass. 305, 73 Am.S.R. 289. 

73. Kendrick v. Ray, 53 N.E. 823, 
173 Mass. 305, 73 Am.S.R. 289; Blood- 
good v. Massachusetts Ben. Life As- 


(holding that no complete and execut- 
ed trust was created). 

“Tt became vested upon the death of 
the insured, and became subject to the 
trust ingrafted thereupon.” Lashley 
v. Lashley, supra. 

75. Eee v. Wells, 
Colo. 348. 


Change of beneficiary in general: 


Life insurance policy see Life Insur- 
ance §§ 347-351. 


Mutual benefit insurance policy see 
Mutual Benefit Insurance passim §§ 
158-167. 


76. Harding v. Littlehale, 22 N.E. 
703, 150 Mass. 100. 


77. Staples v. Murray, 262 P. 558, 
124 Kan. 730. 


[a] No complete and executed 
trust created.—Insured’s request that 
beneficiary use half of war risk in- 
surance for insured’s stepson and 
beneficiary’s assent did not create a 
complete and executed trust beyond 
the power of revocation. Staples v. 
Murray, 262 P. 558, 124 Kan. 730. 


78. Estate of Webb, 49 Cal. 541. 


79. Buffinton v. Maxam, 5 N.E. 
519, 140 Mass. 557; Chase v. Chase, 2 
Allen (Mass.) 101; Marx v. McGlynn, 
$3) NYS She 

Testamentary trusts in general see 
Wills [40 Cye 1727 et seq]. 


80. Shields v. McAuley, 37 F. 302; 
Towles v. Burton, 9 S.C.Eq. 146, 24 
Am.D. 409; McLellan v. McLean, 2 
Head (Tenn.) 684; Temple v. City of 
Coleman, (Tex.Civ.App.) 245 S.W. 
264. See O’Neil v. Ross, 277 P. 123, 
98 Cal.App. 306 (wife, to whom tes- 
tator devised a third of his estate in 
fee, under her written agreement that 
she should devise half thereof to his 
daughters, became a trustee in equity 
at the testator’s death); Buckingham 
v. Clark, 23 A. 1085, 61 Conn. 204 
(where a wife, in consideration of her 
husband’s agreeing to will his estate 
to her, joined with the husband in 
signing a note payable to a daughter, 
and agreed, in case the note was not 
paid during the testator’s lifetime, to 
pay it from the estate willed to her, 
and it was held that a trust, as to the 
amount unpaid on the _ husband’s 
death, was created in the estate willed 
to her); Washington’s Bst., 16 Pa. 
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cipal was to go to such otkers, a trust 
arose). 

[a] Particular transaction. — An 
enforceable trust arose in a. case in 
which the agreement of the devisee of 
certain real property was evidenced 
by a memorandum written and signed 
by the devisee stating in substance 
that “by request of the” testator the 
real property was to be sold at the 
death of the devisee and the proceeds 
divided between two charitable in- 
ek ae Shields v. McAuley, 37 F.. 


81. De Laurencel vy. De Boom, 48 
Cal. 581; Williams v. Vreeland, 29 
N.J.Eq. 417. See Hoffner’s Estate, 29 
A. 33, 161 Pa. 331 (where a trust was 
recognized). 

[a] Particular transactions.—(1) 
Where a person named as legatee 
promised the testator to pay over to 
another part of the amount be- 
queathed, an enforceable trust arose. 
Williams v. Vreeland, 29 N.J.Eq. 417. 
(2) Where, by his will, the testator 
gave all his property, real and per- 
sonal, to a specified person and, on 
the day on which the will was execut- 
ed, wrote a letter containing instruc- 
tions as to how the income was to be 
used and the property disposed of, 
and such specified person signed a 
memorandum at the end of the letter 
to the effect that he bound himself 
to carry out the wishes of the testa- 
tor as indicated in the letter, an en- 
forceable trust was created, the pre- 
sumption being that the _ testator 
would have revoked or modified the 
will if the person so specified in the 
will had not accepted the trust. De 
Laurencel v. De Boom, 48 Cal. 581. 


62. Temple, v. City of Coleman, 
(Tex.Civ.App.) 245 S.W. 264. See In 
re Weir's, Hstate, 236 PRP. 285, 134 
Wash. 560 (to the effect that, if such 
promise was made, it would evidence 
an express trust). 


[a] Particular transaction. — 
Where a devisee promised the testa- 
trix to leave the property to a city 
at the devisee’s death, the fact that 
the will was not probated and the dev- 
isee secured the property by deeds 
from the testatrix’s heirs did not af- 
fect the operative effect of the trust 
as an express trust. Temple v. City 
of Coleman, (Tex.Civ.App.) 245 S.W. 


/ 
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where a trust arises in such eases, it is treated as 
a constructive trust or trust ex maleficio.8? In any 
event the essentials of an express trust’* must be 
present in order to create such a trust, based on an 
alleged contract between a testator and a person 
taking under the will®® or on directions of the testa- 
tor not contained in the will.8* No trust is created 
by a simple declaration of a person named as ben- 
eficiary, to the testator, of the intention to make a 
future gift to a third person of property to be re- 
ceived under the will,*? or by a promise to the testa- 
tor, made by a legatee and designated executor, other 
than the residuary legatee, to make a future gift 
to a certain person of property which, under the will, 
goes to the residuary legatee.** So it has been held 
that a will giving all the property of the testator 
to his wife cannot be varied or contradicted by proof 
of an alleged oral agreement that the wife shall hold 
in trust for others.*® A person does not make him- 
self a trustee by executing a will making provision 
for certain persons and reciting an agreement by 
one of such persons as to how such one will dispose 
of the property to be received under the will.°° A 
joint will of two persons giving the income of their 
property to the survivor for life and providing for 
the disposal of the property on the death of the 
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survivor does not constitute each the trustee of 
his own property,?! but the survivor becomes the 
trustee of the personal estate of the deceased testa- 
tor.°2 Where a person destroys his will so that an- 
other may take absolutely property which such 
other would not be entitled to take under the will, 
a mere expression by such person of a wish that such 
other should, on the latter’s death, dispose of the 
property does not create a trust.°? An agreement 
of a person to pay his debt out of property which 
will come to him from another on the latter’s death 
does not create a trust in respect of such property 
when received.®4 


Agreements after death of testator or intestate. 
In order that a trust may be created in respect of 
property which has passed as a decedent estate, 
the essentials of a trust must exist,?® and it has 
been held that a mere voluntary agreement for the 
creation of a trust, so long as it remains _executory, 
will not be given effect as a trust.°® A person who 
has no interest in such property may not create 
a trust in respect of such property.®? It has been 
held or recognized that persons taking property as 
the result of the death of the deceased .owner may 
create a trust by an express or imphed agreement 
that one of them shall hold for their benefit.°* So, 


83. See infra § 222. 


84. Essentials in general 
passim supra §§ 21-30, 46, 57. 


85. O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306; In re Weir’s Estate, 236 
P. 285, 134 Wash. 560. 


[a] Particular agreements.—(1) A 
will giving the entire estate to one 
daughter and stating that the testa- 
trix made no bequest to the other 
daughter because “she is well pro- 
vided for,” and the beneficiary’s will 
giving all her estate to such daugh- 
ter, did not constitute a_ sufficient 
basis for an express trust based on 
the alleged agreement between the 
mother and the daughter who took 
under the will that such daughter 
should give the property received to 
such other daughter. In re Weir’s 
Estate, 236 P. 285, 134 Wash. 560. (2) 
A contract whereby wife consented to 
provisions of husband’s will for her, 
which agreement was evidenced by an 
addendum to the will, signed by her, 
did not create an express voluntary 
trust respecting property she agreed 
to devise to her husband’s daughters. 
O’Neil v. Ross, 277 P. 128, 98 Cal. App. 
306. 


g6. Orth v. Orth, 42 N.E. 277, 44 N. 
E. 17, 145 Ind. 184, 57 Am.S.R. 185, 32 
L.R.A. 298; Drake v. Security Trust 
Co., 263 S.W. 4, 203 Ky. 7383; Matter of 
Small, 50 N.Y.S. 341, 27 App.Div. 438 
[dism 52 N.E. 723, 158 N.Y. 128, 29 
N.Y.Civ.Proc. 57]; Garde v. Gold- 
smith, 283 P. 39, 131 Or. 481. 


[a] Particular directions.—(1) A 
separate written instrument direct- 
ing the residuary legatee to pay 
money to another was insufficient to 
create a trust. Garde v. Goldsmith, 
Wes) Pevo9, Led Or: 4381/9 \(2) No parol 
trust was created, where a person on 
his deathbed directed his brother to 
pay three thousand dollars to a third 
person, although the brother was 
managing the farm of the person dy- 
ing. Drake v. Security Trust Co., 263 
S.W. 4, 203 Ky. 738. (3) No enforce- 
able express trust is created by an 
expression of a wish by the testator 


see 


to the trustee named in the will, who 
was also the residuary legatee, that 
a certain person should have a cer- 
tain amount, unaccompanied by any 
transfer of the legal title. Matter 
of Small, 50 N.Y.S. 341, 27 App.Div. 
438 [dism 52 N.E. 723, 158 N.Y. 128, 
29 Ney .Civ. Proce. 57,15. (4)... Avletter 
accompanying a will, addressed to the 
person to whom the will devises and 
bequeaths property absolutely, which 
letter does not show an intention to 
impose a trust in respect of such prop- 
erty, does not create a trust (Orth v. 
Orth, 42 N.E. 277, 44 N.B. 17, 145 Ind. 
134, 5% Am-S.R. 1:85, 32) LReAS 298), 
(5) as, for example, where the letter 
contains mere words of recommenda- 
tion or hope as to the use or disposal 
of such property (Orth yv. Orth, 
supra). he 

Trusts not appearing in willin gen- 
eral see Wills [39 Cyc 1754 et seq]. 

87. Bennett v. Littlefield, 58 N.E. 
1011, 177 Mass. 294. 

88. Sims y. Walker, 
(Tenn.) 503. 

89. Sprinkle v. Hayworth, 26 Gratt. 
(67 Va.) 384. 

90. O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306 (where the other party 
to the agreement signed an addendum 
to the will setting forth the agree- 
ment). 

91. Rastetter v. Hoenninger, 108 N. 
E. 210, 214 N.Y. 66. 


Joint and mutual wills in general 
see Wills [40 Cyc 2110 et seq]. 


92. Rastetter v. Hoenninger, 
N.E. 210, 214 N.Y. 66. 


93. In re Woehler’s Estate, 220 N. 
W. 379, 196 Wis. 301 (no particular 
property was designated). 


[a] Right to use. property.—The 
right of the taker to exhaust the prop- 
erty for his own benefit was incon- 
sistent with the creation of a trust for 
others. In re Woehler’s Estate, 220 
N.W. 379, 196 Wis. 301. 


94. Wemple v. Hauenstein, 46 N.Y. 
S. 288, 19 App.Div. 552. 


95. Cornelison v. 


8 Humphr. 


108 


Sansom, (Ga.) 


165 S.E. 264; Wallace v. Wallace, (N. 
JICHH 7 5r-AL THOS 


[a] Particular transactions.—(1) 
Where property devised to testatrix’s 
daughter for life, with a provision for 
its sale if insufficient for her com- 
fortable maintenance, was sold for 
taxes, the purchaser declared in writ- 
ing that in the interest of the heirs 
he advanced the money to satisfy 
the tax, and accepted title as their 
trustee, which was to be relinquished 
when directed by a majority of the 
heirs on payment of the principal 
with interest, the document showed 
on its face that the tax title was se- 
curity for the money advanced, and 
the purchaser made no attempt to per- 
fect the fee-simple title, the declara- 
tion did not take the property out of 
the control of the will and place the 
title in the purchaser as trustee for 
all the heirs. Wallace v. Wallace, (N. 
J.Ch.) 75 A. 770. (2) An agreement 
among the mother, brother, sister, and 
brother-in-law of an intestate, pur- 
suant to which two of them held 
moneys of the intestate’s estate for 
the benefit of the son of the intestate 
and for the purpose of preventing the 
wife of the intestate from acquiring 
any of such money, instead of turning 
it over to the administrator, did not 
create a trust. Cornelison v. Sansom, 
(Ga.) 165 S.E. 264; Sansom v. Corneli- 
son, 155 S.B. 764, 171 Ga. 427. 


96. Bennett v. Littlefield, 58 N.E. 
1011, 177 Mass. 294. 


97. Cornelison vy. Sansom, (Ga.) 
5 S.BE. 264; Sansom v. Cornelison, 
55 S.E. 764, 171 Ga. 427, 
9 


8. Fox v. Fox, 95 N.E. 498, 250 Ill. 
384; Pool v. Docker, 92 Ill. 501; Kint- 
ner v. Jones, 23 N.E. 701, 122 Ind. 148; 
Murphy v. Murphy, 45 N.W. 914, 80 
Iowa 740. See Snodgrass v. Snod- 
grass, 64 So. 594, 185 Ala. 155 (where 
a trust relation .existed); Whetstone 
v. Whetstone, 75 Ala. 495 (where the 
existence of a trust relation was 
recognized); Morgan vy. Asher, 193 P. 
288, 49 Cal.App. 172 (where an exegu- 
trix who had been in control of the 
testator’s property during his lifetime 
and continued in control thereafter 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 : §§ 71-72] 


I 


also, by agreement among persons interested in the 
estate, a third person may be constituted a trustee 
for one of the persons interested.°® Likewise a 
trust may be created by a contract for the settle- 
ment of a threatened contest of a will.1 An agree- 
ment by a party to a contract to hold his interest 
in personal property of a decedent’s estate as col- 
lateral security for the benefit of the other party 
to the contract creates a trust.2 An absolute con- 
veyance for a valuable consideration of an interest 
in property of a decedent’s estate to others who also 
have an interest does not, however, create an ex- 
press trust in the absence of any provision there- 
for in the instrument of conveyance or otherwise.® 
Among other agreements or transactions by which 
a trust has been created in property passing as a 
decedent’s estate are an assignment by a beneficiary 
under a will, of his interest thereunder to the execu- 
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pended or invested yearly to or for such beneficiary’s 
children what would be due such beneficiary,* an 
agreement by an executor to pay a legacy in monthly 
installments,° and a contract between a person, desig- 
nated and subsequently qualifying as executor, and 
another pursuant to which the latter collects money 
belonging to the estate and holds it for the benefit of 
the estate. On the other hand, a trust is not cre- 
ated by a mere promise by an administrator to pay 
the administrator of another estate a debt owing 
to the latter’s intestate from the former’s intestate 
out of the proceeds of the sale of certain real prop- 
erty,’ or by a promise to claimant to pay a claim 
against the estate, out of the property devised.® 

[§ 72] g. Transactions between Persons in Con- 
fidential, Fiduciary, or Family Relation.® Trusts 
sometimes arise out of the nature and terms of 
transactions or agreements where the parties are 


tor with directions to the latter to 


was a trustee for those who were en- 
titled to share in the testator’s es- 
tate either as legatees or heirs); Mc- 
Guire v. Devlin, 32 N.E. 1028, 15 Mass. 
63 (where a trust relation existed); 
Parkes v. Burkhart, 172 P. 908, 101 
Wash. 659 [mod on other grounds en 
banc sub nom. In re Park’s Estate, 178 
P. 830, 105 Wash. 586] (where trust, 
if established, would be an express 
trust). 


[a] Particular agreements. — (1) 
Where inherited property sold under 
partition was bid in by an heir, under 
an agreement that it should be held in 
trust for her brothers and sister, and 
for the children of a deceased brother, 
there was an express trust as to the 
adult heirs. Fox v. Fox, 95 N.E. 498, 
250 Ill. 384. (2) Where a part own- 
er takes conveyances from the other 
owners and agrees to manage the 
property, pay off the indebtedness of 
the ancestor from whom the property 
was inherited and other claims, and 
then sell the property and divide the 
proceeds among himself and the gran- 
tors, a valid express trust is created. 
Kintner v. Jones, 23 N.E. 701, 122 Ind. 
148. 

99. Adcock v. Shell, (Tex.Civ.App.) 
273 S.W. 900. 

[a] Rights of heirs not parties to 
agreement.—Lack of knowledge of, 
or acquiescence in, a plan by some of 
the heirs of a deceased owner to in- 
vest title by suit in a third person, 
in trust for decedent’s widow, was 
immaterial, where such heirs default- 
ed in such suit, and the agreement 
was not in fraud of their rights, and 
they made no offer to discharge en- 
cumbrances against the property. 
Adcock v. Shell, (Tex.Civ.App.) 273 


S.Ww. 900. 

1. Baylies v. Payson, 5 Allen 
(Mass.) 473. 

[al Rule applied where a bene- 


ficiary under the will agreed to dis- 
pose of property devised or bequeath- 
ed to him thereunder and to pay over 
to the contestants part of the pro- 
ceeds. Baylies v. Payson, 5 Allen 
(Mass.) 473. 

2. Inre Leverich’s Will, 238 N.Y.S. 
533, 185 Misc. 774 [aff 251 N.Y.S. 870, 
234 App.Div. 625]. 

@ Kirk v. Kirk, 156 N.E. 294, 325 
Ill. 296; McCullough v. McCullough, 
200 P. 298, 109 Kan. 497. 


[a] Particular transactions.—(1) 
A transaction pursuant to which a 
person conveyed by quitclaim deed his 
share in his father’s estate to other 
devisees for a specified amount, and 
they agreed to pay the excess value 


pay or have ex- ! related by blood 


of the share on sale of the property, 
did not constitute the grantees trus- 
tees of the property conveyed. Kirk 
v. Kirk, 156 N.E. 294, 325 Ill. 296. (2) 
An instrument conveying ‘for a valu- 
able consideration” all the interest of 
a brother and three sisters in a dead 
brother’s estate to another brother 
and four sisters, ‘to have and to hold 
forever,” was an absolute conveyance, 
and did not create an express trust, 
notwithstanding the concluding lan- 
guage of the instrument reciting a 
further agreement that the property 
conveyed should be used to pay the 
debts of the dead brother and to con- 
duct a business in which he was in- 
terested. McCullough v. McCullough, 
200 P. 298, 109 Kan. 497. 


4. Beekman v. Hendrickson, 
Ch.) 21 A. 567. 


5. Glennon v. Harris, 42 So. 1003, 
149 Ala. 236, 9 L.R.A.N.S. 214, 13 Ann. 
Cas, 1163. 

[a] Thus an agreement by an 
executor having the amount of a 
legacy in his hands to pay it to the 
legatee in monthly instalments 
creates an express trust, which is not 
altered by the executor’s erroneous 
impression as to the amount of the 
legacy or his discharge as executor. 
Glennon vy. Harris, 42 So. 1003, 149 
Ala. 236, 9 L:R.A.N-S. 214, 13 Ann. 
Cas. 1163. 


6. England v. Winslow, 237 P. 542, 
196 Cal. 260 (construing and applying 
Civ. Code § 2219). 


(N.J. 


7. Silsbee v. Ingalls, 10 Pick. 
(Mass.) 526. 
8 Hamilton vy. Downer, 38 N.E. 


733, 162 Ill. 651. 


9. Constructive trust arising out 
of fiduciary, confidential, or family re- 
lation see infra §§ 226-230. 


Gifts between parent and child in 
general see Parent and Child §§ 142- 
156. 

10. Ala.—Hodge v. Joy, 92 So. 171, 
207 Ala. 198; Snodgrass v. Snodgrass, 
64 So. 594, 185 Ala. 155. See Whet- 
stone v. Whetstone, 75 Ala. 495 
(where the existence of a trust rela- 
tion was recognized). 


Cal.—Title Ins. & Trust Co. v. 
Ingersolly ty Pat s60 Los Cally 404. 
See Odell v. Moss, 70 P. 547, 137 Cal. 
542; Odell v. Moss, 62 P..555, 130 Cal. 
3527 “Butler ve Hyland! 26 Pe. 1108" 
89 Cal. 575 (in all cases a trust rela- 
tion as to real property was recog- 
nized); Morgan vy. Asher, 193 P. 288, 
49 Cal.App. 172 (where it was said 
that a wife in possession and control 
of her husband’s property during his 


or marriage,’° or occupy some con- 


lifetime was his trustee). 


Ga.—McCrary v. Clements, 22 S.E. 
675, 95 Ga. 778. 

Ind.—Copeland v. Summers, 35 N.E. 
514, 37 N.E. 971, 138 Ind. 219. 

Ilowa.—Ro@adgers v. Reinking, 217 N. 
W. 441, 205 Iowa 1311. 

Ky.—Owsley v. Owsley, 77 S.W. 
394, 25 Ky.L. 1194; Krankel v. Kran- 
kel, 47 S.W. 1084, 104 Ky. 745, 20 Ky. 


i. 901s) Findley. v.” Patterson, 2B, 
Mon, 76; Tanner v. Skinner, 11 Bush. 
120. 


Md.—Marvin v. Brewer, 30 Md. 247. 


Mass.—McGuire v. Devlin, 32 N.E. 
1028, 158 Mass. 63. 


Mich.—Faulds v. Dillon, 204 N.W. 
733, 231 Mich. 509; Edinger v. Heiser, 
29 N.W. 367, 62 Mich. 598. 


Mo.—Boden v. Johnson, 47 S.W. (2d) 
155, 226 Mo.App. 787; Mize v. Bates 
County Nat. Bank, 60 Mo-App. 358. 


Mont.—Stagg v. Stagg, 300 P. 539, 
90 Mont. 180; Roecher v. Commercial 
Nat. Bank, 289 P. 388, 87 Mont. 570. 


N.Y.—Von Hesse v. MacKaye, 32 N. 
H615, 136 °N.wey ase 


Ohio.—Uebbing v. Koester, 14 Ohio 
Cir: CUN:s. 553; 


Pa.—Vollmer v. Simon, 46 A. 439, 
196 Pa. 481; Osmond’s Estate, 29 A. 
266, 161 Pa. 543. 

S.C.—Prince v. Mathews, 157 S.E. 
836, 159 SiG: 526: 


Tenn.—Templeton vy. Brown, 5 S.W. 
441, 86 Tenn. 50; Thompson vy. 
Thompson (Ch.App.) 54 S.W. 145. 


Tex.—Allen v. Pollard, 212 S.W. 468, 
109 Tex. 536 [rev (Civ.-App.) 171 S.W. 
530]; Sparks v. Taylor, 90 S.W. 485, 
99 Tex. 411, 6 L.R.A.N.S. 381. 

Vt.—Stockwell v. Stockwell’s Es- 
tate, 105 A. 30, 92 Vt. 489. 


Va.—Barnes v. Trafton, 80 Va. 524. 


Ww.Va.—Crumrine v. Crumrine, 40 S. 
E. 341, 50 W.Va. 226, 88 Am.S.R. 859. 


Wis.—In re Horkan’s Estate, 214 N. 
W. 438, 193 Wis. 286. 


Newfoundl.—Whibby v. Walbank, 5 
Newfoundl. 286. 


See Barreto v. Tuason, 50 Philip- 
pine 888 (particular mayorazgo re- 
garded as a family trust). 


And see cases in foot notes passim 
supra §§ 59-71. 


[a] Husband or wife as trustee 
for spouse.—(1) Where a wife com- 
mits money of her separate estate to 
the custody and control of her hus- 
band, on his agreement that he will 
keep it for her, and invest it for her 
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fidential or fiduciary relation.1! In order to create | an express trust in such a case the essentials or a 


use in his own name, the trust estab- 
lished is an express trust. Title Ins. 
& Trust Co. v. Ingersoll, 111 P. 360, 
158 Cal. 474. See McDonald v. Hart- 
ford Trust Co.,. 132) A.)902; 104-Conn-: 
169 (the transfer of a married 
woman’s funds to her husband for 
the specific purpose of having him 
take care of such funds and invest 
them for her at his discretion, coupled 
with the acceptance of the funds un- 
der such conditions, raised the infer- 
ence of an express trust and, in any 
event, the husband held either as 
trustee or fiduciary agent of his wife). 
(2) Where a husband received money 
of his wife under an agreement to 
hold it in trust for her separate use, 
an express trust was created. Bohan- 
non v. Bohannon’s Adm’x, 92 S.W. 597, 
29 Ky.L. 1438. (3) Although the Mar- 
ried Woman’s Act was not in force 
when a husband took possession of 
money belonging to his wife, his sub- 
sequent recognition of his obligation 
to repay it to her created a trust in 
her favor, entitling her to recover 
that sum from his estate. Gilliam v. 
Gilliam, 141 S.W. 370, 146 Ky. 15. (4) 
Where a husband waived his right to 
appropriate the rents of his wife’s 
land acquired by her prior to the 
Married Woman’s Act of 1894, he 
could constitute himself a trustee for 
his wife in respect of Such rents. 
Tolly v. Champion, 229 S.W. 90. 191 
Ky. 114. (5) The transfer of money 
by a husband to his wife for house- 
hold expenses, the surplus to be saved 
for their joint benefit and enjoy- 
ment, created a trust. Cram v. Cram, 
160 N.E. 337, 262 Mass. 509. (6) The 
transfer of money by a husband to 
his wife for their joint benefit so they 
might some time have a home of their 
own created a trust for their joint 
benefit. Moore v. Mansfield, 148 N. 
Wo 7o2.) 24 8eeMass, e210 C= aw here 
there was an agreement between a 
husband and wife that the survivor 
should have the use of the other’s 
property for the life of the survivor, 
a trust was created in respect of cer- 
tain mortgages which the husband, 
who predeceased the wife, had as- 
signed to her. Faulds v. Dillon, 204 
N.W. 738, 231 Mich. 509. (8): Where 
a married woman delivered certain of 
her personal property to her husband 
on the understanding that he should 
undertake for her the investment of 
her property and return to her the 
principal unimpaired and augmented 
by the interest it should earn under 
his management, a trust was created. 
Keller v. Washington, 98 S.E. 880, 83 
W.Va. 659. (9) A prenuptial agree- 
ment, whereby a husband took certain 
real property of his wife in his own 
name under an agreement to lumber 
it, created a trust relation. Stockwell 
v. Stockwell’s Estate, 105 A. 30, 92 Vt. 
489. (10) A husband@’s agreement to 
invest money, which was the separate 
property of his wife, in an existing 
contract for the purchase of land, 
created an express trust in him in 
favor of his wife. Sparks v. Taylor, 
90 S.W. 485, 99 Tex. 411, 6 L.R.A.N.S. 
381. : 


[b] Other transactions. — (1) A 
contract whereby a husband intrusted 
his divorced wife with realty in or- 
der to make provision for their chil- 
dren declared a trust for the children, 
making the wife a trustee for her 
minor son. Boden v. Johnson, 47 S.W. 
(2d) 155, 226 Mo.App. 787. (2) An 
agreement of settlement entered into 
between the holder of the legal title 
to property and his children, in which 
the right of the children to a Share 
of the property was recognized, but 


which was unaccompanied by any 
transfer of legal title to such share, 
gave the children the equitable title 
to the interests therein recognized as 
belonging to them as cestuis que 
trust. Hodge v. Joy, 92 So. 171, 207 
Alas 1 OR; (3) A trust existed 
where the evidence showed that chil- 
dren sold lands to a third person, but 
the transfer was made to their fa- 
ther, and from him to the purchaser, 
and it was agreed by parol that the 
father was to have charge of the pro- 
ceeds of tlhe sale during his life, and 
use the income therefrom for his sup- 
port, and that at his death the prin- 
cipal was to revert to his children. 
Edinger v. Heiser, 29 N.W. 367, 62 
Mich. 598. (4) Where a father and 
mother received the proceeds of a 
policy of insurance on the life of 
their son, payable to them, and the 
mother invested her share as a special 
interest-bearing deposit, and regularly 
turned over the interest for the sup- 
port of the only child of the insured, 
declaring to the widow, in response to 
her request for the money, that it be- 
longed to the boy, and had been in- 
vested for him, it was held that a 
trust was created in favor of the 
grandson, enforceable against ‘the 
grandmother’s executrix. Krankel v. 
Krankel, 47 S.W. 1084, 104 Ky. 745, 
20 Ky.L. 901. (5) Where a surety 
pays a judgment rendered against him 
and his principal, and has it marked 
to the use of his son, without the 
knowledge of the son, and merely for 
the purpose of protecting himself, 
the son is, as to such judgment, a 
trustee for him. Vollmer vy. Simon, 
46 A. 439, 196 Pa. 481. (6) An agree- 
ment, by which a daughter gave her 
father money to loan for her, interest 
to stand and be repaid with principal 
at some indefinite time, created a re- 
lationship in the nature of a continu- 
ing trust, terminable at the will of 
either party. In re Carlin’s Estate, 
202 N.W. 201, 185 Wis. 438. (7) 
Where a father received funds in 
trust for his children, and invested 
such funds in real estate for the chil- 
dren’s benefit, although he took the 
title in his own name, he thereby 
created an express trust in their be- 
half, which a court of equity would 
enforce. Crumrine vy. Crumrine, 40 
SE. 340; 50°. W.Va. 226. (8) A son 
who received from his mother certain 
securities and agreed to pay his 
brother a certain amount on the 
mother’s death held such amount in 
trust for the brother’s benefit as part 
of his share in the mother’s estate. 
Rodgers v. Reinking, 217 N.W. 441, 
205 Iowa 1311. (9) Where decedent 
shortly before her death gave her 
brother the key to her safe, request- 
ing him to open it after her ‘death, 
take the money therein, pay her fu- 
neral expenses and doctor bills, and 
buy a monument for her grave out of 
it, and send the remainder to her sis- 
ter, and the brother agreed to do as re- 
quested, the brother having voluntari- 
ly assumed a relation of personal con- 
fidence, he became a trustee under the 
express provisions of Civ. Code § 2219. 
Thomas v. Lamb, 106 P. 254, 11 Cal. 
App. 717. (10) Where a married 
woman gave certain money to her 
husband with directions to him to 
hold it for the use and benefit of their 
child, an enforceable trust was creat- 
ed. Graham’s Adm’r y. English, 169 
S.W. 836, 160 Ky. 375. (11) Where, 
with the consent of the husband of 
the owner, property was transferred 
under an agreement between the own- 
er and the transferee that the trans- 
feree should hold and employ the 


property for the sole use of the owner, 
a trust was created. Owsley v. Ows- 
ley, 77 S.W. 394, 25 Ky.L. 1194. (12) 
Where moneys came into the posses- 
sion of a brother for the benefit of his 
sister, a trust relation existed. 
Pierce v. Perry, 75 N.E. 734, 189 Mass. 
BO, oods, | LOO VAM. Sakv. Oars. (13) 
Where a mother turned over money to 
her son on the understanding that he 
would pay her interest thereon during 
her life, and that on her death the 
money would belong absolutely to the 
son, an enforceable trust was creat- 
ed. Frost v. Frost, 131 N.W. 60, 165 
Mich. 591. (14) Under a trust agree- 
ment whereby a father transferred 
property to his sons, and required 
the sons to make monthly payments to 
the father to keep for the benefit of 
the sons, the father retained such 
payments as trustee. Roecher y. 
Commercial Nat. Bank, 289 P. 388, 87 
Mont. 570. (15) A wife’s transfer of 
jewelry to her husband shortly before 
her death, with directions to hold it 
for their sons until they were old 
enough to appreciate it, created a 
voluntary trust under Rev. Codes 
(1921) § 7879 et seq. Stage v. Stagg, 
300 P. 539, 90 Mont. 180. (16) Where, 
in such case, the jewelry was deliv- 
ered by such married woman to a 
third person for delivery to the hus- 
band, the subject matter, purposes, 
and beneficiaries of the trust were 
held to be reasonably certain within 
the requirement of Rev. Codes (1921) 
§ 7885. Stagg v. Stagg, supra. (17) 
In such case the fact that the person 
to whom the jewelry was first deliv- 
ered was to hold it only temporarily 
did not preclude such person from 
being a holding trustee for the intend- 
ed donees. Stagg v. Stagg, supra. 
(18) Where a father told his daugh- 
ter, who offered to him a debt due to 
him from her, to keep the money for 
her children, and the daughter acted 
on the theory that she was holding 
the money for her children, a trust 
was created. Osmond’s Estate, 29 A. 
266, “161 Pa. 5432 (19) Where a 
nephew deposited money with his 
uncle on the latter’s proposal that he 
would place the money at interest 
for the nephew, the relation of debtor 
and creditor was not created, but the 
uncle’s holding of the money was as 
an acknowledged trustee. Allen v. 
Pollard, 212 S.W. 468, 109 Tex. 536 
[rev (Civ.App.) 171 S.W. 530]. (20) 
Where a son gave money to his 
mother, the residue of which, after 
application of so much as was neces- 
sary to their joint support, was to be 
laid by for his or their future beneiit, 
a trust arose in respect of such resi- 
due. Whibby -v. Walbank, 5 New- 
foundl. 286. 


Agreements between coheirs, dis- 
aaa or devisees see supra § 


11. Roberts v. First Nat. Bank, 145 
A. 220, 157 Md. 36; In re Kelley’s Es- 
tate, 255 S.W. 1064, 213 Mo.App. 492; 
Greenleaf v. Land, etc., Co., 60 S.E. 
424, 146 N.C. 505; Owings v. Graham, 
113 S.H. 279, 120 S.C. 408; Garrett v. 
Garrett, 20 S.C.Eq. 96. See Big Sandy 
Ry. Co. v. Justice, 142 S.W. 237, 146 
Ky. 133 (holding that a person who 
purchased land and took title in his 
own name, under an agreement with 
another that they were to buy in part- 
nership, each to take a half, held one 
half in trust for such other). 


[a] Particular transactions.—(1) 
An attorney, to whom a client, by an 
assignment absolute in form, assigned 
a judgment as security for fee and 
advances, held it in trust for both ac- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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trustee 
ate a trust.!4 


create, at the most, a mere debt.1° 


[§ 73] h. Agreements or Transactions Creating or 
Intended To Create Other Relations.‘7 


cording to their interests. Roberts 
v. First Nat. Bank, 145 A. 220, 157 
Md. 36. (2) Where guardian of an 
insane person converted the ward's se- 
curities, and permitted the husband 
of the guardian to use the proceeds in 
the purchase of other securities, and 
certain of such other securities were 
set apart by the guardian and her 
husband as securities belonging to 
the insane person, there was an ex- 
press trust created: In re Kelley’s 
Estate, 255 S.W. 1064, 213 Mo.App. 
492. ° (3) Where a landowner who 
was largely indebted to a partnership 
conveyed his land to one of the part- 
ners at the solicitation of the other 
and active partner, under a contract 
whereby the partnership assumed cer- 
tain obligations, and the deed was 
made to that partner and the mort- 
gage on the premises assigned to the 
other partner to prevent a merger, 
the land conveyed was held by the 
grantee as trustee for the partnership. 
Owings v. Graham, 113 S.E. 279, 120 S. 
C. 408. (4) Where Jand owned by a 
debtor was conveyed by him to one of 
the partners of the creditor firm, who 
held it in trust for the firm, and who 
assumed a mortgage thereon, the as-~ 
signment of the mortgage to the other 
partner as part of the consideration 
for the settlement in which the land 
was conveyed made the assignee a 
trustee of the mortgage for the bene- 
fit of the firm. Owings v. Graham, 
supra. 

12. Essentials of express trust in 
general see passim supra §§ 21-30, 
46-57. 


73. U.S.—McMonagle v. McGlinn, 
85 EB. 88. 
Ky.—Lacy v. Layne, 228 S.W. 1, 


190 Ky. 667. 


Mass.—Carr v. Silloway, 111 Mass. 
24; Earle v. Rice, 111 Mass. 17. 


Pa.—In re Donohoe’s Hstate, 115 A. 
878, 271 Pa. 554, 20 ALL.R. 392. 


S.C.—Bart v. Sribnik, 109 S.E. 112, 
TANTO SH Chae 72) 38 


Wash.—-Carman vy. Carman, 
833, 84 Wash. 402. 


[a] Particular transactions.—(1) 
A separation agreement, in which the 
husband gave his wife the right to 
occupy certain property in considera- 
tion of the relinquishment by her of 
all claims for alimony, maintenance, 
and support, which specified that it 
was the husband’s intention that after 
the wife’s death such property should 
belong to their son, was not a trust 
deed. Bart v. Sribnik, 109 S.H. 112, 
117 S.C. 298. (2) Where a statement 
by a married woman, when a convey- 
ance of land was being made to her 
that later she wanted to deed the land 
to her husband, did not create a trust 

-relation between the grantee and her 
husband, Lacey v. Layne, 228 S.W. 
1, 190 Ky. 66%. (3), Where a son 
made gifts of money to his mother, 
the mother could not be treated as a 
trustee of the fund, in the absence of 
an agreement or declaration of trust. 
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must exist,!* including the intention to ere- 
Such transactions are not to be con- 
fused with those creating or intending to create some 
relation other than that of trustee 
trust,’® and the facts in some eases, although in- 
volving transactions between persons related to each 
other, or occupying confidential relations, have been 
held insufficient to create an express trust, but to 
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and cestui que 
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fact that an agreement creates a relation other than 
a trust does not necessarily prevent the existence of 
a trust relation also,!® in cases of voluntary settle- 
ment or gifts the court will not impute a trust where 
a trust is not in fact the thing contemplated,*® and, 
as has already been indicated in respect of some 
particular agreements and transactions,”° the courts, 
in many cases, have held or recognized that the 


agreement or transaction under consideration cre- 


While the ; 


In re Donohoe’s Estate, 115 A. 878, 271 
Pa. 554, 20 A.L.R. 392. (4) An agree- 
ment reciting that a husband has con- 
veyed an undivided community inter- 
est to his wife on her executing a will 
to protect him for a half interest in 
property of which she may die pos- 
sessed did not create an express trust. 
Carman vy. Carman, 146 P. 833, 84 
Wash. 402. 


14. McMonigle v. McGlinn, 85 F. 
88; Mantle v. White, 132 P. 22, 47 


Mont. 234; Fellows v. Fellows, 46 A. 
474, 69 N.H. 339. See Rabassa -v. 
Raab, 122 A. 309, 95 N.J.Eq. §255 


(where a conveyance from a daughter 
to her mother was not a trust deed). 

[a] Particular transaction. — An 
instrument executed between partners, 
which recited the dissolution of the 
partnership, and that certain of the 
retiring partners who assumed a cer- 
tain proportion of the firm liability 
should receive a certain interest in 
certain realty and other property de- 
scribed, did not create a trust in favor 
of such partners as to property held 
by another of the former partners 
where there was no intention on the 
part of any of the parties to the 
agreement that a trust should be 
created and it appeared that, after 
the dissolution, they were dealing at 
arm’s length. Mantle v. White, 132 P. 
22, 47 Mont. 234. 


15. Ga.—Christian v. Christian, 86 
S.E. 555, 144 Ga. 206. 


Ill.—Leslie v. Moser, 45 N.E. 417, 
1638 Ill. 502 [rev 62 Ill. ‘App. EY le 


Kan.—Moon v. Moon, 192 P. 840, 107 
Kan. 466. 


S.C.—Owings v. Graham, 
279,120, S:Cy. 408: 


Vt.—Hanks v. Hanks, 54 A. 959, 75 
NRE PCE 


Compare Jacobs v. Ludemann, 69 P. 
965, 13h Cal. 176: 


[a] Particular transactious.—(1) 
Where one partner took an assign- 
ment of a mortgage covering land 
owned by a debtor of the firm two 
years before a settlement was made 
with the debtor whereby he conveyed 
his equity in the land to the other 
partner in consideration of obligations 
assumed by the firm, but evidence 
showed that the money paid for the 
assignment of the mortgage was paid 
by the individual partner to whom 
the assignment was made, and there 
was no proof that it was other than 
an individual transaction, the mort- 
gage cannot be considered as held 
by the partner in trust for the firm. 
Owings v. Graham, 
S.C...408...,(2) A contract between 
two brothers by which, in considera- 
tion of the payment to one of the price 
of a lot sold, the latter agreed to sup- 
port his sister, did not create any 
trust in favor of the sisters. Chris- 
tian v. Christian, 86 S.BH. 555, 144 Ga. 
206. (3) A contract between a mother 
and son, in which the mother ac- 
knowledged that the son owned a 
share of certain land and agreed to 


113 S.E. 


113 S.H..279, 120° 


ated, not a trust, but an ordinary contract relation,** 


purchase such share, was not a 
declaration of trust on the part of 
the mother in view of the surrounding 
circumstances including the fact that 
the son had previously conveyed to 
his mother his interest in the land in- 
volved. Moon v. Moon, 192 P. 840, 107 
Kan. 466. (4) Where a mother trans- 
ferred property to her son in. con- 
sideration of his agreement to sup- 
port her, the son did not hold the 
property as trustee for the mother. 
Hanks v. Hanks, 54 A. 959; 75° Vt. 
273. 


Transactions constituting relations 
other than that of trust in general see 
infra § 73. 


Trusts and other relations distin- 
guished see passim supra §§ 1-20. 


16. Cameron v. Cameron, 3 So. 148, 
82. 7Alay 392)" Ducker voi inns “6@NeaJe 
Chara TAP LOL 

{a] Transaction between master 
and servant.—Where a master agreed 
with a servant to “keep” the latter’s 
wages, and pay better interest than 
a bank, there was no trust, but mere- 
ly the relation of debtor and creditor. 
Tucker v.. Linn, CN:J.Ch.)) 5.724: 1017: 


17. Other transactions compared 
and distinguished: 


In general see passim supra-§§ 1-20. 


Massachusetts or common-law trust 
and partnership see Partnership § 
0. 


18. In re Leverich’s Will, 238 N. 
Y.S. 533, 135 Mise, 774 [aff sub nom. 
In re Meeker, 251 N.Y.S. 870, 234 App. 
Div. 625]. 

{a] Joint adventure.—That a 
written agreement constitutes par- 
ties joint adventurers would not pre- 
vent such agreement creating a trust 
relation between the parties. In re 
Leverich’s Will, 238 N.Y.S. 533, 135 
Misc. 774 [aff sub nom. In re Meeker, 
2551 oN. Y2S.48703°234 App Div. 6252 


19., Younes jw. Youne: (80) INsYeu422- 
36 Am.R. 634; Priester v. Hohloch, 
75 N.Y.S. 405, 70 App.Div. 256. 

20. See passim supra §§ 59-72. 


21. Cal.—Smith Vv. Anglo-Cali- 
fornia Trust Co., 271 P. 898, 205 Cal. 


496; Miller v. Lerdo Land Co., 198 
PE UIs, 186" Cale tt: 
Colo.—Leonard v. Hallett, 141 P.: 


481, 57 Colo. 274. 
Conn.—Andrews v. New Britain 
Nat. Bank, 155 A. 838, 113 Conn. 467. 
Ga Georgia Slate Co., 
70 S.E. 12, 135 Ga. 606; Christian v. 
Christian, 86 S.E. 555, 144 Ga. 206. 


Iowa.—Dillon v. Farley, 87 N.W. 
677, 114 Iowa 629. 
Mass.—Drury v. Poor, 182 N.E. 817. 


Miss.—Dickson v. U. S. Fidelity & 
eee Co., 117 So. 245, 150 Miss. 
64 

Mo.—Dohmen vy. Schlief, 
799, 179 Mo. 593. 

N.J.—Colantuoni v. Balene, 123 A. 
541, 95 N.J.Wq. 748. 


N.Y.—Daly v. Scamen, 114 N.Y.S 


78 S.W. 
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such as that of debtor and ereditor,?? or the rela- 
tion of vendor and purchaser or seller and buyer,?* 


1089, 1380 App.Div. 432. See Smith v. 
Ogilvie, 6 N.Y.S. 233, 53 Hun 636, 3 
Silv.Sup. 352 [aff 27 N.E. 807, 127 N. 
Y. 143] (holding that a contract be- 
tween the owners of copyrights and 
a firm of publishers, permitting the 
latter to publish and sell the articles 
for fixed royalties, does not create 
a fiduciary relationship between the 
parties). 


Wis.—Stevens v. Coates, 
180, 101 Wis. 569. 


[a] Particular contracts.—(1) A 
contract giving a person the right to 
sell land, such person to receive a 
share of the proceeds but to have no 
interest in the land, did not create an 
express trust in Such person’s favor, 
and a decree requiring the sale of 
the land and payment of such per- 
£sn’s share from the proceeds within 
a given time, in default of which the 
land was to be sold by a receiver, 
was unwarranted. Miller v. Lerdo 
land Col; 198) P. 7.78,.186 Cal. 15) 4.(2) 
A building contract provision regard- 
ing evidence of payment of material 
bills, ete., before issuance of a cer- 
tificate of acceptance did not impress 
funds with a trust in favor of ma- 
terialmen and laborers. Dickson v. 
U. S. Fidelity & Guaranty Co., 117 So. 
245, 150 Miss. 864. (3) Mechanics’ 
lien claimants could not enforce on 
theory of trusts pro tanto payment 
from undisbursed balance of build- 
ing loan by lender not obligated to 
see to the application of money ad- 
vanced. Smith v. Anglo-California 
Trust (Gow, 201 VP. 1898, (205 (Cale 496- 
(4) Obligation of grantee to build a 
house upon a lot in accordance with 
agreement under which a quitclaim 
deed was executed did not give rise 
to a trust. Andrews v. New Britain 
Nat. Bank, 155 A. 838, 113 Conn. 467. 
(5) Under an agreement effecting an 
assignment of an option to purchase 
oil concessions, for which assignment 
the assignee paid a specified amount 
and aS an additional consideration 
agreed that the assignor was to have 
a share of the output of any oil or 
oil products taken from the land, the 
assignee had no duty to exercise the 
option and no trust relation existed. 
Hammond Oil Co. v. Standard Oil Co. 
of New Jersey, 181 N.E. 583, 259 N. 
Y. 312. (6) An agreement between a 
corporation and a person who was li- 
censed by another corporation to buy, 
sell, and deal in certain articles em- 
bodying devices, the patents for 
which were owned by such other cor- 
poration, looking to the sale by the 
person so licensed to the first-men- 
tioned corporation of articles obtained 
under the license contract, did not 
constitute the person so licensed a 
trustee for the benefit of such first- 
mentioned corporation of the license 
contract so as to require such person 
to account in respect of an amount 
received by him under a settlement 
of the license contract. Daly v. Sea- 
man, 114 N.Y.S. 1089, 130 App.Div. 
432. (7) A contract between the 
grantor and grantee of land, under 
which the grantee agreed to pay the 
grantor, on a resale of the land, a 
share of the surplus received over and 
above the sum which the land might 
have cost the grantee, did not create 
an express trust. Heard v. Georgia 
Slate Co., 70 S.E. 12, 135 Ga. 606. (8) 
A contract between the executor of 
the deceased owner of land and the 
person with whom such owner had a 
contract for the sale of such land, 
looking to the reimbursement of 
such person for expenditures which 
he had made did not constitute such 


78 N.W. 
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executor a trustee for the benefit of 
such person. Leonard v. Hallett, 141 
P. 481, 57 Colo. 274. (9) In such case 
the executor’s imposition of terms ad- 
verse to such person, as considera- 
tion for an extension of the contract 
of purchase by a third person, was 
permissible. Leonard v. Hallett, 141 
P. 481, 57 Colo. 274. (10) Collection 
of rents, payment of bills, leasing of 
tenements, and rendering accounts by 
an attorney at law do not show that 
he is trustee of realty. Drury v. 
Poor Us2 New. sil. 


22. U.S.—yYorkshire Inv., etc., Co. 
v. Fowler, 78 F. 56, 23 C.C.A. 643. 


Cal.—American Surety Co. of New 
York v. Bank of Italy, 218 P. 466, 63 
Cal.App. 149. 


Ill.—Mahler v. Sanche, 79 N.E. 9, 
223 Ill. 136 [rev 121 Ill.App. 247]. 
See Chapin v. Wabash Mfg. Co., 43 
Ill.App. 446 (holding that, where a 
company received a consignment of 
goods under a contract to sell the 
same, and account to the consignors 
for the proceeds, and it was contem- 
plated that the company should min- 
gle the proceeds with its own prop- 
erty, the consignors could not pursue 
such proceeds as trust property). 

Md.—Reddington v. Lanahan, 59 
Md. 429. 


Mass.—Coolidge v. Old Colony 
hes Co., 156 NES 701, 2o9) Mass. 
Perce v. Hicks, 58 Mo.App. 

N.J.—Tucker v. Linn, (Ch.) 57 A. 
1017. 

N.Y.—Kelly v. Roberts, 40 N.Y. 
432; Priester v. Hohloch, 75 N.Y.S. 


405, 70 App.Div. 256; 
1cal’s CO-m VE 


Schenck Chem- 
Industrial Advertising, 


etc., Co., 121 N.Y.S. 838, 66 Mise. 597 
Bobi 127 N.Y.S. 1148, 143 App.Div. 


Ohio.—Lotze v. Hoerner, 11 Ohio 
Dec. (Reprint) 131, 25 Cinc.L.Bul. 31. 


Wis.—O’Neil v. Russell, 223 N.W. 
82, 198 Wis. 9. 


See Kollen v. Sooy, 137 N.W. 808, 
172 Mich. 214 (grantee who assumed 
payment of a mortgage was not liable 
to one claiming under the mortgagee, 
on the theory that a trust relation 
existed). 


[a] Building contractor and ma- 
terialmen, mechanics, and laborers.— 
The relation between a building con- 
tractor and those he employs to as- 
Sist in the construction of the build- 
ing by furnishing materials or labor, 
is that of debtor and creditor and no 
trust relation exists as to moneys re- 
ceived by a contractor on the con- 
tract price of the building as between 
him and his materialmen, mechanics, 
and laborers. American Surety Co. 
of New York v. Bank of Italy, 218 P. 
466, 63 Cal.App. 149. 


23. Widell v. Carmichael, 120 N.E. 
529, 285 Ill. 15; Loetscher v. Dillon, 
93 N.W. 98, 119 Iowa 202; Coolidge 


v. Old Colony Trust Co., 156 N.E. 701, 
259 Mass. 515; Yuengling v. Betz, 
77 N.Y.S. 557,38 Mise. 263. 


[a] Particular agreements or 
transactions.—(1) No trust relation 
existed between a dealer in securities 
and a person who instructed such 
dealer to obtain for such person 
shares of an unincorporated associa- 
tion, where, from the surrounding cir- 
cumstances, it appeared that in prac- 
tice in such cases the dealer would 
buy the securities and then resell to 
the person who desired them. Cool- 
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n 


mortgagor and mortgagee,?* assignor and assignee,”® 
or principal and agent.?°® 


So also, it has been held 


ee, v. Old Colony Trust Co., 156 N. 

B. 701, 259 Mass. 515. (2) The owner 
of land did not hold it in trust by vir- 
tue of an unenforceable oral con- 
tract to sell the land for a certain 
amount per acre to the person who 
claimed as beneficiary, the owner to 
receive in addition one half the pro- 
ceeds of a resale over and above such 
amount. Widell v. Carmichael, .120 
N.B. 529, 285 Til. 15. 

Resulting trust arising between 
vendor and purchaser see infra § 190. 

24 Anglo-Californian Bank Wie 
Cerf, 81 P. 1077, 147 Cal. 384; Smith 
v. Crawford Tounty State Bank, 61 N. 


W. 378, 68 N.W. 690, 99 Iowa 282; 
Lewis v. Duane, 36 N.E. 322, 141 N. 
Y. 302. See Nearpass v. Newman, 


12° N. 557) LOGIN: Y. - 47) 26) eVWikchre 
Dig. 576 (where an agreement, pur- 
suant to “which the settlor gave a 
quitclaim deed to the trustee, did not 
create a trust in the reversionary in- 
erest and gave the trustee only a 
mortgage interest). 


{a] Relation not changed.—The 
original relation of mortgagor and 
mortgagee was not changed by an al- 
leged subsequent agreement. Smith 
v. Crawford County State Bank, 61 
N.W. 378, 68 N.W. 690, 99 lowa 982. 


25. Johnson y. Williams, 63 How. 
Pe NG Sy re 


26. Ark.—Viser v. 
Ark. 296. 


Cal.—Visalia Bank v. Dillonwood 
Lumber Co., 82 P. 374, 148 Cal. 18. 


Mo.—State ex rel. Kansas City 
Theological Seminary v. Ellison, 216 
S.W. 967. 


N.Y.—Matter of Walker, 74 N.Y.S. 
971, 70. App. Div. 263. 


Tex.—Duncanson Howell 
(Commn.App.) 222 S.W. 332 [rev (Civ. 
App.) 195 S.W. 349]. 


[a] Particular transactions.—(1) 
Members of a commission appointed 
by stockholders in a colony, although 
denominated trustees, were in fact 
mere agents, not vested with the title 
of any of the stockholders. Duncan- 
son v. Howell, (Tex-Commn.App.) 
222 S.W. 232 [rev (Civ.App.) 195 S. 
W. 349]. (2) Where a person was 
employed by the stockholders of a 
corporation to undertake the control 
of its business, to the extent of 
financing it and placing it on a profit- 
able basis, at a monthly salary, with 
certain other advantages to accrue to 
him if the enterprise was successful, 
but no property was placed in his 
hands in trust for any purpose, and 
the corporation continued to transact 
business in its own name, the agree- 
ment did not continue a trust, al- 
though such person was designated as 
“trustee” for the corporation. Visa- 
lia Bank v. Dillonwood Lumber Co., 
82 P. 374, 148 Cal. 18. (3) A letter to 
attorneys informing them that if 
they should procure from a third per- 
son a release of any claims of such 
third person against the writer of the 
letter the latter would pay the attor- 
neys for the account of such third 
person all that the writer might real- 
ize from the sale of certain real prop- 
erty over and above a_ée specified 
amount, the amount so to be paid to 
the attorneys, however, not to exceed 
a specified amount, did not create a 
trust but was merely evidence of the’ 
authority of the attorneys to negoti- 
ate for. the release. Simon v. Bur- 
gess, 130 N.Y.S. 642, 146 App.Div. 37 
[mod on other grounds 127 N.Y.S. 
147, 71 Misc. 300]. 


Bertrand, i6 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or recognized that a trust is not created where there 
is merely an agreement of a debtor to apply to the 
payment of the debt money to be received by him 
on the sale of his property,?7 or a combination or 
quasi partnership of creditors for the purpose of 
realizing something from the insolvent estate of 
and the members 
representing creditors merely for the purpose of su- 
pervising the business of the debtor who continues 
business and retains possession of the property in- 
Likewise, an absolute and 
perfect gift for the sole benefit of the donee does not 
ereate a trust,?° nor does a by-law of a town rela- 
tive to the application of certain money, which may 


their debtor ;?5 


volved are not trustees.29 


27. Thacher v. Hope Cemetery As- 
soc., 27 N.E. 1040, 126 N.Y. 507. 


[a] Thus an unsealed certificate 
of indebtedness issued by a cemetery 
association, by which such associa-+ 
tion agrees to apply part of the re- 
ceipts from the sale of lots exclusive- 
ly to the payment of such indebted- 
ness, did not create a trust relation 
between such association and the 
holder of the certificate. Thacher v. 
Hope Cemetery Assoc., 27 N.E. 1040, 
IZGLIN SY or 507. 


28. Comer v. Thompson, 174 N.W. 
212, 43 N.D. 172. 


[a] Rights of parties.—Where 
plaintiffs were small and defendants 
large creditors of an insolvent estate, 
a mortgaged half section, and certain 
land contracts, and one of defend- 
ants took title and under a written 
agreement sold it for a‘ fair price to 
his codefendant, retaining a half in- 
terest, and returned to each creditor 
his advance and a percentage on his 
claim, plaintiffs could not thereafter 
prevent defendant from making a sale 
inuring to his benefit. Comer v. 
Thompson, 174 N.W. 212, 43 N.D. 172. 


29. Hall v. Crane Bros. Mfg. Co., 
87 Ill. 283. 


{a] ®hus a cashier and committee 
who were appointed by creditors to 
receive and pay out money until the 
state of the debtor’s affairs could be 
ascertained and who merely acted in 
an advisory capacity without taking 
possession of the property, were not 
liable to the creditors as_ trustees. 
Hall v. Crane Bros. Mfg. Co., 87 Ill. 
293. 

30. Murray v. Ray, 251 F. 866, 164 
C.C.A. 82 [cert den 39 S.Ct. 182, 248 
U.S. 584, 63 L.Ed. 433}; Victoria Hos- 
pital Ass’n v. All Persons, etc., 147 P. 
124, 169 Cal. 455; Starr v. Starr Meth- 
odist Protestant Church, 76 A. 595, 
112 Md. 171; Clarke v. Sisters of So- 
ciety of The Holy Child Jesus, 117 
N.W. 107, 82 Neb. 85. 


{a] Particular gifts.—(1) An ab- 
solute conveyance of land as a gift, 
without reservations, conditions, or 
qualifications, with the hope that 
the donee would at some time return 
the land or its value, did not operate 
to create a trust or charge the donee 
as a trustee for the benefit of the 
grantor. Murray v. Ray, 251 F. ‘866, 
164 C.C.A. 82 [cert den 39 S.Ct. 182, 
248 U.S. 584, 638 L.Ed. 433]. (2) A 
lease of certain property to the min- 
isters and trustees of a church for 
ninety-nine years, renewable forever, 
subject to the payment of a specified 
rent and terminable only on breach 
of certain conditions as to the use of 
the property, being a gift to the 
church in its corporate name, for 
its own use, did not create a trust. 
Starr v. Minister and Trustees of 
Starr Methodist Protestant Church in 
Baltimore City, 76 A. 595, 112 Md. 
171. (3) Where property was con- 
veyed directly to a corporation to 
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dividuals.?! 


of a committee 


eitbe” 


hold for the purposes for which the 
corporation was created, no trust for 
the benefit of others arose, even 
though the conveyance contained a 
condition directing the use of the 
property in a certain manner from 
which third persons might be bene- 
fited. Clarke v. Sisters of Society of 
The Holy Child Jesus, 117 N.W. 107, 
82 Neb. 85. (4) A conveyance to a 
corporation chartered to build and 
maintain hospitals did not ereate a 
trust and the grantor’s residuary dev- 
isee and legatee had no contingent re- 
versionary interest. Victoria Hos- 
pital Ass’n v. All Persons, etc., 147 
P. 124, 169 Cal. 455. 


Testamentary gift see Wills [40 
Cyc! 1730 note (87). 


31. Fay v. Milford, 124 Mass. 79. 


32. Boyce v. Moseley, 86 S.E. 771, 

102;)S°C. 361) 
_[a] Reason for rule.—The first 
life tenant did. not hold for the next 
of kin and the next of kin had no ben- 
eficial interest while the first life 
tenant held; the next of kin had only 
a legal title, the same as the first life 
tenant had. Boyce v. Moseley, 86 S.E. 
TGA, Oe se SiO de 

33. Carr v. Bank of Italy, 297 P. 
630, 113 Cal.App. 6; Milroy v. Lord, 
4 De G.F.&J. 264, 65 Eng.Ch. 264, 45 
Reprint 1185. And see cases infra 
notes 34, 35. 

34. Leslie v. Leslie, 31 A. 170. 53 
N.J.Eq. 275; McGillivray v. First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152. See 
Lippe’s Estate, 7 Pa.Co. 288 (where 
a paper testamentary in character di- 
rected delivery to a certain person of 
specific property by executors and no 
such property was found after tes- 
tator’s death, such person could not 
establish a claim against the estate). 


Testamentary trusts in general see 
Wills [40 Cyc 1727 et seq]. 

35. U.S.—Eschen v. Steers, 10 F. 
(2d) 739; Allen-West Commission Co. 
v. Grumbles, 129 F. 287. 

Cal.—Noble v. Learned, 94 P. 1047, 
153 Cal. 245; Cahlan v. Bank of Las- 
Ben County.7 105) 2s %6'5,) 11) -Cal App? 
533. 

Ill.—Trubey v. Pease, 88 N.E. 1005, 
240 Ill. 518, 16 Ann.Cas. 370. 


Iowa.—Casteel v. Flint, 83 N.W. 
796, 112 Iowa 92; Stokes v. Sprague, 
81 N.W. 195, 110 Iowa 89. 


Ky.—Dick v. Harris’ Ex’r, 141 S.W. 
56,145 Ky. 739. 


Me.—Howard v. Dingley, 118 A. 592, 
122 Me. 155° Brown v. ‘Crafts; 56 A. 213, 
98 Me. 40; Norway Sav. Bank v. Mer- 
riam, 33 A. 840, 88 Me. 146. See Hal- 
lowell Savings Inst. v. Titcomb, 51 
A. 249, 96 Me. 62 (recognizing rule). 

Mass.—Cardoza v. Leveroni, 123 N. 
E. 672, 233 Mass. 310. 

Mo.—Goodman y. Crowley, 61 S.W. 
850, 161 Mo. 657; In re Soulard, 43 S. 
W. 617, 141 Mo. 642; Pennell v. En- 
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be changed or repealed at the option of the town, 
and which does not constitute a contract with in- 
A deed to one for life with provision 
that thereafter the property should revert back to 
the grantor’s estate for distribution among the gran- 
tor’s next of kin does not create a trust.*? 
that an agreement or instrument was intended to 
create some relation other than that of trust, but 
is insufficient to do so, does not alone authorize th> 
court to construe it to be a declaration of trust.** 
Thus the court will not, unless all the elements of 
a trust are present, convert into a declaration of 
trust an imperfectly executed will®* or an imperfect 
There is, however, authority for the view 


The faet 


nis, 103 S.W. 147, 126 Mo.App. 355. 


N.H.—Marcy v. Amayeen, 61 N.H. 
131, 60 Am.R. 320. 


N.Y.—Farmers’ Loan & Trust Co. v. 
Winthrop, 144 N.E. 686, 238 N.Y. 477; 
Wadd v. Hazelton, 33 N.H. 143, 137 
IN. Ye21520335 Ame Sak: ya0i ieee 
693; Young v. Young, 80 N.Y. 422, 36 
Am.R. 634; Shea v. Crofut, 196 N.Y. 
S. 850, 203 App.Div. 210; Gegan v. 
Union Trust Co., 113 NiY.S. 595, 129 
App.Div. 184 [aff 92 N.E. 1085, 198 
N.Y. 541]; Gannon v. McGuire, 47 N. 
Y.S. 870, 22 App.Div. 43 [rev on other 
grounds 55 N.E. 7, 160 N.Y. 476, 73 
Am.S.R. 694]; Beeman v. Beeman, 34 
N.Y.S. 484, 88 Hun 14; Matter of 
King; 101 °N. YS. 1279, 5h Mascsau375, 
19 N.Y.Ann.Cas. 238, 5 Mills 488; Mil- 
lard v: Clark; 27 N-Y:St 631, 7 Mise: 
336 [rev on other grounds 29 N.Y.S. 
1012, 80 Hun 141]. 


N.D.—McGillivray v. First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152. 


Ohio.—Flanders vy. Blandy, 12 N.E. 
321, 45 Ohio St. 108. 


Pa.—In re Smith, 22 A. 916, 144 Pa. 
428, 27 Am.S.R. 641; Waynesburg 
College’s Appeal, 3 A. 19, 111 Pa. 130, 
56 Am.S.R. 252. 


Vt.—Pope v. Burlington Sav. Bank, 
56 Vt. 284, 48 Am.R. 781. 


Eng.—Heartley v. Nicholson, L.R. 
19 Eq. 233; Richards vy. Delbridge, 
L.R. 18 Eq. 11; Milroy v. Lord, 4 De 
G.F.&J. 264, 65 Eng.Ch. 264, 45 Re- 
print 1185. 

N.B.—Clark v. Clark, 4 N.B.Eq. 237. 
See Shortill v. Grannan, 47 N.B. 462 
(apparently recognizing rule). 


Newfoundl.—Reddin vy. Stafford, 5 
Newfoundl. 389. 


See Jacques v. Hopkins, 
[1931] 3 Dom.L.R. 410. 


[a] Where there is no gift because 
of want of sufficient delivery the 
transaction may not be given effect 
as a declaration of trust. Allen-West 
Commission Co. v. Grumbles, 129 F. 


(Alta. } 


283) ‘Dick v.. Harrish Bix 141s Save 
56, 145 Ky. 739; Cardoza v. Leveroni, 
123 N.E. 672, 233 Mass. 310; Pennell 


v. Ennis, 103 S.W. 147, 126 Mo.App. 
355; Marcy v. Amayeen, 61 N.H. 131, 
60 Am.R. 3820; Wadd v. Hazelton, 33 
NE. 148, 13:7 NY, 125, 21 LRAAS 6935 
33 Am.S.R. 707; Young v. Young, 80 
N.Y. 422, 36 Am.R. 634; Matter of 
Hing: s1010 INES: 22570) ble Misc manne 
19 Ann.Cas. .238, 5° Mills 488; °:-Me- 
Gillivray vV..AFirst Nat. Bank, (217 
N.W. 150, 56 N.D. 152. And see cases 
supra this note. 


[b] Particular transactions.—(1) 
Acts and statements of mortgagee 
evidencing her intention to give the 
mortgagors the note and mortgage, 
which were overdue, and on which a 
balance was unpaid, were insufficient 
to create a trust by constituting the 
mortgagee a trustee of the note and 
mortgage for the benefit of the mort- 
gagors, any such plan, if contemplat- 
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that an imperfect gift may be enforced as a trust 
all the elements of a trust.°° 
mere voluntary executory agreement for the crea- 
tion of a trust is not enforceable as a trust.*7 
the existence of a trust in certain property depends 
on the performance: by the prospective beneficiary of 
certain acts, no trust arises in the absence of such 


when it possesses 


performanee.°® 


[§ 74] 6. Transfer of Title and Possession*®°—a. 
Transfer of Title or Interest and Delivery of Trust 
Instrument or Declaration. It is usually recognized 
that, in order to create an enforceable trust, it is 
necessary that the donor or creator should part 
with his interest in the property*® to the trustee*! 
by an actual*? conveyance or transfert? and except 
where the creator of a trust constitutes himself 
trustee,t+ where the creator has legal title, that 
such title should pass to the trustee,*® that is, 


ed, not being executed or fully de- 
clared. Cardoza v. Leveroni, 123 N.E. 
672, 2383 Mass. 310. (2) Owner, by 
telling officials of a trust company 
that she wanted her sister to have ac- 
cess to her safe deposit box, and by 
delivering a key to the sister, which 
was subsequently returned to the 
owner, and telling her that if any- 
thing happened to remove everything 
in the box, and by letters written the 
sister mentioned and another sister 
with regard to the contents of the 
box, did not create a trust. Mitchell 
Va ae? 1386 N.H. 166, 242 Mass. 


As resulting trust see infra § 152. 


Gifts in general see Gifts 28 C.J. 
p 617. 

36. Ginn’s Adm’x v. Ginn’s Adm’r, 
32 SPwWe2d) 971, 2386" Ky. (2175 See 
Williamson v. Yager, 15 S.W. 660, 91 
Ky. 282, 13 Ky.L. 273, 34 Am.S.R. 184 
(where a trust was established). 


37. Stone v. Hackett, 12 Gray 
(Mass.) 227; Estate of Soulard, 101 
S.W. 617, 141 Mo. 642; Citizens’ Nat. 
Bank v. McKenna, 153 S.W. 521, 168 
Mo.App. 254. 


38. Wilson v. Coerver, 279 P. 253, 
35 Ariz. 488. 


[a] hus debtors who lost an in- 
terest in certain lands through rati- 
fication of a conveyance to their credi- 
tor, in consideration of the cancella- 
tion of the indebtedness, had no 
rights thereto as beneficiaries under a 
subsequent agreement giving options 
to the debtors in respect of such 
lands, which were not exercised. Wil- 


son v.-Coerver, 279 P. 253, 35 Ariz. 
488. 
39. Acceptance by trustee essen- 


tial to vesting of title see infra § 76. 


Delivery and possession of property 
effecting transfer of title see infra 
Bs 

40. U.S. Trust Co. of Paterson v. 
Giveans, 117 A. 46, 97 N.J.Law 265; 
Stevenson v. Earl, 55 A. 1091, 65 N.J. 
Eq. 721; Richards v. Delbridge, L.R. 
18 Eq. 13; Warriner v. Rogers, L.R. 
16 Eq. 340. 


41. O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306. See Nichols v. Emery, 
41 P. 1089, 109 Cal. 323, 50 Am.S.R. 
43 (it is essential that some estate 
or interest should be conveyed to the 
trustee). 


[a] Particular agreement or trans- 
action.—A trust was not created by 
an agreement reciting that a speci- 
fied person furnished as a gift the 
purchase money for land which was 
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Where 


tee:*3 


he © 
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the creator do everything which can be done, con- 
sidering the character of the property comprising 
the trust, to transfer the property to the trustee 
in such mode as will be effectual to pass the legal 
title,*® as, for example, where delivery of personal 
property to a person? is relied on as creating an ex- 
press trust and constituting such person a trus- 
The fund or other property must be so desig- 


nated as to permit the passing of title to the trus- 


that 


conveyed to his mother, and that such 
person was to be considered as the 
manager of such land for the bene- 
fit of his mother, and such person 
was not a trustee of the title for his 
mother, the absolute title remaining 


in the mother. Prey v. Stanley, 42 
P. 908, 110 Cal. 423. 

42. Title Guarantee, ete. Co. v. 
Haven, 108 N.E. 819, 214 N.Y. 468; 


Central Trust Co. of New York v. 
Gaffney, 142 N.Y.S. 902, 157 App.Div. 
501 [aff 109 N.B. 1069, 215 N.Y. 740]; 
Devoe: v. Fritz, 117 N.Y.S. 339; mmlo 3 
App.Div. 356; Mersereau v. Bennet, 
104 N.Y.S. 868, 124 App.Div. 413; 
Brown v. Spohr, 84 N.Y.S. 995, 87 
App.Div. 522 [aff 73 N.E. 14, 180 N. 
5 QOWT. 


43. U.S.—Young v. Mercantile 


Trust Co., 140 F. 61 [aff 145 F. 39, 75 
C.C.A. 264]. 


Miss.-—Sinking Fund Com’rs_ v. 
Walker, 7 Miss. 143, 38 Am.D. 433. 


N.Y.—In re Hopkins’ Hstate, 252 N. 
Y.S. 438, 140 Misc. 795. 


R.I.—Talbot v. Talbot, 78 A. 535, 
32 R.I. 72, Ann.Cas.1912C 1221. 


Tex.—Austin v. Cahill, 88 S.W. 542, 
89 S.W. 552, 99 Tex. 172. 


Wis.—Warsco v. Oshkosh Savings 
& Trust Co., 196 N.W. 829, 830, 188 
Wis. 156. 

“There must be an alienation of 
the donor’s property constituting the 
trust to the trustee, and under such 
terms that, when the trust is exe- 
cuted, a benefit accrues to a cestui que 
trust unless prevented by a condition 
subsequent resulting from a lawful 
revocation of the trust.’’ Warsco v. 
Oshkosh Savings & Trust Co., supra. 


44. See supra § 61. 


45. Ill—Barnum v. Reed, 26 N.E. 
572, 136 Ill. 888; Mahan v. Schroeder, 
142 Ill.App. 538 [aff 86 N.E. 97, 236 
WBE AIP 


Iowa.—Cornick v. Weir, 
245, 212 Iowa 715. 


Ky.—Lossie v. Central Trust Co. 
of Owensboro, 292 S.W. 338, 219 Ky. 1. 


Md.—MclIntyre vy. Smith, 141 A. 405, 
154 Md. 660. 


Minn.—Hospes ‘ vy. Northwestern 
Mfg., etc., Co., 50 N.W. 1117, 48 Minn. 
Lied) “Am SR. 663.230 dom ae AN es 705 


Mo.—Samuel Haas Trimmed Hat 
Co. v. Service Ass’n, 297 S.W. 129, 222 
Mo.App. 307. See Citizens’ Nat. Bank 
v. McKenna, 153 S.W. 521, 168 Mo.App. 
254 (where, however, the question in- 
volved was as to whether an alleged 
donor was also trustee). 


237 N.W. 


tee.?? It is not necessary, however, that title should 
expressly be given to the trustee;°° title passes by 
implication when involved in the general scheme and 
intent of the trust.°4 
prevent a bill of sale from being sufficient to pass 
the legal title and uphold a trust declared in a sep- 
arate “instrument. 52 
pressed that, under certain conditions, delivery to 
the trustee of the trust instrument executed by the 
creator is a necessary element of a complete trust,°* 


Mere informality does not 


While the view has been ex- 


N.Y.—Farmers’ Loan & Trust Co. v. 
Winthrop, 144 N.B. 686, 238 N.Y. 477; 
In re Hopkins’ Estate, 252 N.Y.S. 
438, 140 Mise. 795; Burnet v. Book- 
staver, 10 Hun 481. See Simon v. 
Burgess, 127 N.Y.S. 147, 71 Misc. 300 
[mod on other grounds 130 N.Y.S. 642, 
146 App.Div. 37] (where no trust ex- 
isted). 

Or.—Hawkins v. Donnerberg, 66 P. 
691, 908, 40 Or. 97. 


Pa.—Wallace v. Wainwright, 87 Pa. 
263; Steeley v. Steeley, 24 Pa.Co. 610. 

See Bart v. Sribnik, 109 S.H. 112, 
117 S.C. 298 (apparently recognizing 
rule); and cases passim infra § 272. 

Compare Feeney v. Smiley, 2 P.(2d) 
220, 115 Cal.App. 597 (where it was 
said that to establish trust relation- 
ship there need not be a transfer of 
legal title to the trustee); Reg. v. 
Fletcher, L.&C. 180, 169 Reprint 1353. 


46. See infra § 75. 


47. Creation of trust by delivery 
of personal property in general see 
supra § 69 

48. Gomiek v. Webb, 237 N.W. 
245, 212 Iowa 715; McIntyre v. Smith, 
141 A. 405, 154 Md. 660; Godard v. 
Conrad, 101 S.W. 1108, 125 Mo.App. 
£655 Farjeon v. Fulton ‘Securities Cod 
233 'N.Y.S. 577, 225 App.Div. 541. See 
Doyle v. Burns, 99 N.W. 195, 123 Iowa 
488 (apparently recognizing rule). ; 

49. In re JHODES: 252 N.Y.S. 438, 
140 Misc. 79 See In re Small’s Will, 
50 N.Y.S. 341, 27 App.Div. 438 [appeal 
dism 52 N.B. W23, 158 NEY eben 
(where no trust was created). 


[a] Identification sufficient see 
Brown v. Spohr, 73 N.E. 14, 180 N.Y. 
201 (where various trusts were cre- 
ated by a partner in respect of ac- 
counts involving loans to the firm). 


Designation of Property, in general 
see supra §§ 25, 51 


50. Close v. as Se Tn Gp Gos 
87 N.H. 1005, 195 N.Y. 92. 


51. Close v. Farmers’ L. & T. Co., 
supra; Leggett v. Perkins, 2 N.Y. 
297. See Leggett v. Hunter, LS SNES 
bea eos 25 Barb. 81] (recognizing 
rule 


Testamentary trusts see Wills [40 
Cye 1768]. 


52. Sprague v. Thurber, 22 A. 1057, 
17 RI. 454. 
53. Ross vy. Ross, 253 N.Y.S. 371, 


233 App.Div. 626 [rev 243 N.Y.S. 418, 
137 Misc. 795]. Compare Fietcher v. 
Fletcher, 4 Hare 67, 30 Eng.Ch. 67, 
67 Reprint 564 (where the existence 
of a trust was recognized notwith- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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an agreement to hold certain personal property in 
trust need not be delivered to the cestui que trust, 
in order to be effective,?* and a declaration constitut- 
ing the owner trustee of such property need not 
be delivered to anyone.®® In order that delivery of 
an alleged declaration of trust to an alleged trus- 
tee may be effective, it must appear that the alleged 
creator intended to create a trust.°* Delivery of a 
bill of sale of personal property to a trustee may, 
it seems, be made through a third person.®? 


Trust deed of real property. Rules determining 
the requisites and validity of deeds of real prop- 
erty in general®* apply where the trust res is real 
property and it is sought to transfer the title by 
deed.°® Thus the instrument must contain opera- 
tive words of conveyance.®° While the necessity 
for the delivery and acceptance of the trust deed 
has been recognized,®! according to some eases, the 
delivery of a trust deed of real property need not 
be a formal one;®? delivery to one of several trus- 
tees may be sufficient,°? and delivery need not be 
made directly to the trustee; it may be made through 
a third person:®* There is a prima facie delivery 
of such a deed where it is handed to the trustee®® 
and a sufficient delivery where a party executes a 
deed, direets that it be delivered and recorded, and 
the grantee consents to accept the deed,®® or where 
the deed is executed in due form, recorded, and placed 
in the hands of the’ trustee who indorses thereon 
his acceptance of the trust.°* While delivery does 
not take place the very instant the trustee acquires 
physical control of the deed where the expressed in- 
tention is that delivery shall not occur until a future 


standing the trust instrument was 
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tors prior to the suit, there was no ac- 
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time,®* in general a trust deed takes effect upon 
delivery to the trustee®® and thereupon the rights 
of the cestui que trust attach.7° The effect of the 
delivery is not impaired by a mental reservation,** 
by an oral condition attached by the grantor to the 
delivery repugnant to the terms of the deed,’” or 
by a subsequent redelivery of the deed by the trus- 
tee to the grantor.*® An instrument which vests 
title in one as trustee, without showing on its face 
the nature of the trust or the name of the beneficiary, 
vests the fee in the grantee."* 


Transfer of beneficial interest and separation of 
legal and beneficial or equitable title.*° While it 
has been laid down in broad terms that there must 
be a separation of the legal title and beneficial en- 
joyment,’® this apparently means that the whole 
legal title and the whole equitable or beneficial title 
or interest may not be vested in one person,‘ and, 
as thus limited, the rule has been recognized in stat- 
ing that the same person cannot at the same time, 
as trustee, possess the entire legal title and, as cestui 
que trust, the entire equitable title;7* but, in some 
jurisdictions at least, a person may hold as trustee 
for himself and for others.7® 


[§ 75] b. Delivery and Possession of Property.*° 
Subject to the rule recognized in some jurisdictions, 
at least, that the creator of a trust may reserve the 
right to revoke the trust,8! and the rule that the 
donor or creator who constitutes himself trustee may 
retain possession and control of the property as 
trustee,*? the owner must surrender control of the 
property which he has subjected to the alleged 
trust,°* at least in so far as his own interest is 


“Trustee” as descriptive of person 


kept in the possession of the donor). 

54. West Jersey Trust Co. v. Read, 
158 A. 113, 109 N.J.Eq. 475. 

Delivery to comply with statute of 
frauds see supra § 44. 

55.) See intra 875. 

56. Wada v. Hazelton, 33 N.E. 143, 
LaWeNoYons 52.21 TaA, 1693, 33) Ams. 
R. 707. 


57. McLean v. Nelson, 46 N.C. 396. 

58. See Deeds §§ 34-183. 

59. See passim infra text and notes 
59-74. 


Execution and recording of decla- 
ration of trust to satisfy statute of 
frauds see supra §§ 43, 45. 


Effect of grantee trustee’s taking 
acknowledgment see Acknowledg- 
ments § 112. 


60. Viser v. Bertrand, 16 Ark. 296; 
Kelly v. Parker, 54 N.E. 615, 181 Ill. 
49; Becker v. Stroeher, 66 S.W. 10838, 
167 Mo. 306. See Bart v. Sribnik, 109 
S.Ey 112, 117 S.C, 298 (an instrument 
referring to real property may not be 
treated as a trust deed where it does 
not convey title). Compare Ueb- 
bing v. Koester, 14 Ohio Cir.Ct.N.S. 
553 (where a trust was given effect 
notwithstanding a defective deed 
which conveyed no title). 


61. Bear v. Millikin Trust Co., 168 
N.E. 349, 336 Ill. 366, 73 A.L.R. 173; 
Sellers v. Rike, 127 N.B. 24, 292 Ill. 
468. 

[a] Delivery and acceptance not 
shown.—Where trustees named in a 
deed of trust, who were to perform 
obligations thereby imposed without 
remuneration, never heard of the deed 
until after the death: of one of the 
grantors, and never discussed it be- 
tween themselves and the other gran- 


ceptance by or delivery to the trus- 
tees. Sellers v. Rike, 127 N.E. 24, 292 
Ill. 468. 

62. Saunders v. Harris, 
(Tenn.) 185. 

[a] Rule applied where the deed 
was written by the trustee, proved, 
and registered, and accepted by the 
principal béneficiary. Young v. Card- 
well, 6 Lea (Tenn.) 168. 

Requisites and sufficiency of deliv- 
ery of deed in general see Deeds §§ 
94-129. 

63. Hitz v. National Metropolitan 
Bank, 4 S.Ct. 613, 111 U.S. 722, 28 L.Ed. 
577; Texas Rice Land Co. v. Lang- 
ham, (Tex.Civ.App.) 193 S.W. 473. 

64, Texas Rice Land Co. v. Lang- 
ham, supra. 


65. Williams v. Mears, 2 Disn. 604, 
4 Wkly.L.Gaz, 293, 13 Ohio Dec. [Re- 
print] 369. 

66. Steele v. Lowry, 4 Ohio 72, 19 
Am). Dis 5 Si¢ 

67. Nowlen vy. 
383, 122 Iowa 541. 


1 Head 


Nowlen, 98 N.W. 


68. Abert v. Lape, 15 S.W. 134, 12 
Ky.L. 728. 

695) Carya tyne Carman, 11/90) Ncys: 
193; Clarke v.. Clarke, (Tex.Commn. 


App.) 46 S.W.(2d) 658 [answers con- 


formed to -(Civ.App.) 48 S.W.(2d) 
1119]. 
70. Wallace v. Birdell, 97 N.Y. 13; 


erene Vat Kine im soos s4 Ann; 


71. Wallace v. Berdell, 97 N.Y. 18. 

72. Wallace v. Berdell, supra. 

Won, Stoney wel King, 7% RI. .858, 84 
Ate Sabon. 


74. Sansom v. Ayer & Lord Tie 
Co., 1389 S.W. 778, 144 Ky. 555. 


see Deeds § 240. 


75. Settlor declaring himself trus- 
tee in general see supra § 61. 


76. Rankin v. Rankin, 12 S.W.(2d) 
319, 227 Ky. 169; Doan v. Vestry of 
Parish of Ascension, 64 A. 314, 103 
oe oe TW IRAUNGS& Elo) easy Auae 

«iv. 0 . 


77. Sieling v. Sieling, 135 A. 376, 
Hols Nake a36. 


78. McIntyre v. Smith, 141 A. 405, 
154 Md. 660. 


Pins Se as trustee see infra § 


79.. See infra § 337. 
80. Cross references: 


Creation of trust by acquisition of 
possession of personal property on 
agreement to hold for another see 
supra § 69. 


Delivery in case of gifts inter vivos 
oF ete mortis see Gifts §§ 21-36, 
3-111. i 


Distinction between will and nontes- 


tamentary trust see Wills [40 Cye 
1090]. 


81. See infra §§ 117, 118. 
S2. See infra text and note 16, 
83. Manhattan Co. v. Blake, 13 S. 


Ct. 640, 148 U.S. 412, 37 L.Ed. 508; 
Hess v. Sandner, 198 S.W. 1125, 198 
Mo.App. 636; Worthington’s, Adm’r v. 
Redkey, 99 N.E. 211, 86 Ohio St. 128; 
Evans’ Estate, 6 Pa.Co. 437. 


[a] Particular transaction.—A. 
voluntary deed to the grantor’s son 
to be left in escrow until his pay- 
ment of a certain amount, on which 
certain amounts were to be paid to 
certain specified members of the gran- 
tor’s family and also to the grantor, 
did not effect a voluntary executed 
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concerned,** and there is authority for the view that 
no trust is ereated where control of the property re- 
mains with the alleged creator, although the prop- 
erty 1s in the possession of another,*® or, in gen- 
eral, where the alleged creator retains the absolute 
right of dealing with, and disposing of, the prop- 
erty for his own benefit.5° The transaction is, how- 
ever, sufficient in this regard where the creator parts 
with all control inconsistent with the purposes of 
the trust;°* and, where a person, intending to give 
property to another, vests the property in the trus- 
tees and declares a trust, the gift is perfected, and 
the donor loses all dominion over the property.°* 
In order to create a completed trust in personal prop- 
erty, there should either be delivery to the trustee, 


or the equivalent of delivery,*® and, where another. 


than the donor is selected as trustee of a voluntary 
trust, there must. be such a delivery of the property 
as constitutes a relinquishment of dominion over the 
property by the donor,®® and as will be effectual to 
transfer the legal title;®! as sometimes expressed, 
there must be actual delivery of the fund or other 
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property or of a legal assignment thereof to the 
trustee, with the intention of passing legal title te 
him as trustee.®2 In other words, in general, it is 
necessary? and sufficient®* that the creator should 
have done everything which could have been done, 
the character of the property comprising the trust 
being considered, to transfer the property to the 
trustee in such mode as will be effectual to pass 
title. Delivery of an instrument representing a 
chose in action may become necessary in order to 
pass title to a trustee as against creditors and pur- 
chasers.?® While usually delivery of personal prop- 
erty to the trustee for the purposes of the trust is 
sufficient to pass title,°® where delivery of personal 
property to a person is relied on to create a trust 
and to constitute such person a trustee, the deliv- 
ery must be made by the alleged creator with inten- 
tion to vest title in such person for the purpose of 
creating a trust for the benefit of the alleged bene- 
ficiary.°* While it has been laid down broadly that 
possession by the trustee of personal property in- 
volved is essential to the creation of a trust,®°® a 


trust. Hess v. Sandner, 198 S.W. 


1125, 198 Mo.App. 636. 


84. U.S. Trust Co. of Paterson v. 
Giveans, 117 A. 46, 97 N.J.Law 265; 
Stevenson v. Earl, 55 A. 1091, 65 N.J. 
Eq. 721; Richards v. Delbridge, L.R. 
18 Eq. 18; Warriner v. Rogers, L.R. 
16 Eq. 340. See King v. York Trust 
Go. 122) As) 227, 278 Ba. 141 Cwhere, 
however, the trust was upheld). 


[a] Particular transaction.—A 
mutual agreement that, on the death 
of .either party, the survivor should 
have property jointly owned, did not 
create a trust in favor of the sur- 
vivor, as the donor did not lose con- 
trol over the property. U. S. Trust 
Co. of Paterson v. Giveans, 117 A. 
46, 97 N.J.Law 265. 


85. Pierson v. Drexel, 11 Abb.N. 
Cas. (N.Y.) 150; Cook v. First Nat. 
Bank, 291 P. 43, 145 Okl. 5. 


{a] Particular transaction.—An 
agreement of a person, required by 
the secretary of the interior, to use 
the proceeds of his interest in his 
deceased Indian wife’s property for 
their minor children, and placing such 
fund in a bank for the purchase of 
real property for the children pursu- 
ant to such agreement, did not con- 
stitute a trust, in view of the fact 
that such person retained control 
of the fund. Cook v. First Nat. Bank, 
291 P. 438, 145 Okl. 5. 


86. Stevenson v. Harl, 55 A. 1091, 
65 N.J.Eq. 721. 


87. Rogers Locomotive, etc., 
Works v. Kelley, 88 N.Y. 234 [aff 19 
Hun 399]. 

88. McDevit v. Sponseller, 154 A. 
140, 160 Md. 497. 


89. Welch v. Henshaw, 49 N.E. 
659, 170 Mass. 409, 64 Am.S.R. 309; 
State ex rel. Kansas City Theologi- 
cal Seminary v. Ellison, (Mo.) 216 
S.W. 967. See First Nat. Bank v. 
Hinkle, 162 P. 1092, 65 Okl. 62 (where, 
however, a trust was created). 


[a] Power of attorney.—‘In or- 
der for the power of attorney [under 
consideration] to be construed as hay- 
ing effected delivery, it must 
be construed either (a) as a declara- 
tion by the grantors therein that they 
held the assets as trustees for the 
uses declared by the terms of the de- 
fective will, or (b) as having passed 
the title of said grantors thereto to 


the grantee therein for such uses, or 
(c) as having passed such title di- 
rectly to the beneficiaries under said 
will.” State ex rel. Kansas City The- 


ological Seminary v. Ellison, (Mo.) 
216 S.W. 967, 969. 
90. Worthington’s Adm’r v. Red- 


key, 99 N.E. 211, 86 Ohio St. 128 [rev 
13 Ohio Cir.Ct.N.S. 177]; Cameron v. 
Cameron, 220 P. 889, 96 Okl. 98. 


[a] Actual delivery or equivalent. 
—The creation of a nontestamentary 
trust requires actual delivery to the 
trustee of the property or of an in- 
strument by which the donor signi- 
fies his intention of parting with con- 
trol. Whitehead v. Bishop, 155 N.E. 
565, 23 Ohio App. 315; Cameron v. 
Cameron, 220 P. 889, 96 Okl. 98. 


[b] At common law, trust instru- 
ment intended to convey property at 
settior’s death must be consummated 
by delivery relinquishing the _ set- 
tlor’s dominion over property. Union 
Trust Co. v. Hawkins, 167 N.E. 389, 
121 Ohio St. 159, 73 A.L.R. 190 [rev 
(App.) 161 N.E. 548]. 


91. Whitehead v. Bishop, 155 N.E. 
565, 23 Ohio App. 315. See Korompi- 
los v. Tompras, (Mo.App.) 251 S.W. 
80 (where a trust existed). 


[a] Donor, who retained control 
of fund and received interest, did not 
deliver such property during his life- 
time so as to give effect to a nontes- 
tamentary trust. Whitehead v. Bish- 
op, 155 N.E. 565, 23 Ohio App. 315. 


Necessity for transfer of legal title 
in general see supra § 74. 


92. Brown v. Spohr, 73 N.E. 14, 
17, 180 N.Y. 201; In re Hopkins’ Hs- 
tate, 252 N.Y.S. 438, 140 Misc. 795, 


[a] Particular transaction.—Plain- 
tiffs, claiming a decedent's securities 
from defendant on the ground that 
before her death decedent made de- 
fendant trustee of such securities for 
plaintiffs, must show either actual de- 
livery of the securities to defendant 
as trustee by decedent, or a legal as- 
signment thereof with the intention 
to pass legal title to defendant as 
trustee. Orton v. Tannenbaum, 185 
N.Y.S. 681, 194 App.Div. 214 [rev on 
other grounds 181 N.Y.S. 84, 110 Mise. 
128]. 


93. Young v. Mercantile Trust Co., 
140 F. 61 [aff 145 F. 39, 75 C_C.A, 264]; 
State ex rel. Kansas City Theological 


967; In re Soulard, 43 S.W. 617, 141 
Mo. 642; Title Guarantee & Trust Co. 
v. Haven, 108 N.E. 819, 214 N.Y. 468: 
Shea v. Crofut, 196 N.Y.S. 850, 203 App. 
Div. 210. See Martin v. Funk, 75 N. 
Y. 134, 31 Am.R. 446 (recognizing 
rule); Toland v. Toland, 55 P. 681, 123 
Cal. 140 (where an express trust was 
not created); Williamson y. Yager, 
15 S.W. 660, 91 Ky. 282, 13 Ky.L. 273; 
34 Am.S.R. 184 (apparently recogniz- 
ing rule); Sinking Fund Com’rs v. 
Walker, 7 Miss. 143, 38 Am.D. 433 
(where a trust was created); Sullivan 
v. Sullivan, 56 N.E. 116, 161 N.Y. 554 
(holding that no trust existed in a case 
in which the alleged trustee had ac- 
quired title in a capacity other than 
trustee); Austin v. Cahill, 88 S.W. 542, 
89 S.W. 552, 99 Tex. 172 (where a city 
was a trustee, at least in the broad 
sense); Sullivan v. Cranz, 52 S.W. 
272, 21 Tex.Civ.App. 498 (where no 
trust was created); Reddin v. Staf- 
ford, 5 Newfoundl. 389 (where no 
trust as to the principal of a deben- 
ture was created). 


[a] In order that a voluntary trust 
may be enforceable it must be fully 
executed, that is, so fully consummat- 
ed that nothing remains to be done by 
the grantor or donor to complete the 
transfer of title. State ex rel. Kansas 
City Theological Seminary y. Ellison, 
(Mo.) 216 S.W. 967. 


94 Stone v. Hackett, 12 Gray 
(Mass.) 227; In re Soulard, 43 S.W. 
617, 141 Mo. 642. See Lee v. Belknap, 
173 S.W. 1129, 168 Ky. 418 (where a 
trust was created). 


95. Wellington v. Heermans, 110 
Ill. 564. 
96. Morris v. Hughes, 92 N.Y.S. 


288, 45 Misc. 278; Bliss v. Fosdick, 
24 N.Y.S. 939 [rev on other grounds 
27 N.Y.S. 1058, 76 Hun 508]. 


$7. Wadd v. Hazelton, 33 N.E. 143, 
USM Ne: 215, 21) eR eAS 698983 eA 
R. 707; Shea v. Crofut, 196 N.Y.S. 850, 
203 App.Div. 210. 


[a] Where property is evidenced 
by a writing, in order that delivery 
of such writing to a person may pass 
title to the property to such person 
as trustee, it must be delivered with 
the intention so to pass title. Hoff- 
man v. Union Dime Sav. Inst., 95 N.Y. 
S. 1045, 109 App.Div. 24. 


$8. Von Hesse v. MacKaye, 17 N. 
Y.S. 55, 62 Hun 458 (where, however, 


Seminary v. Ellison, (Mo.) 216 S.W.\la trust was created). 


» 


For later cases, developments and changes in the law see Annotations, satne title and section number. 
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failure of the trustee to take actual physical con- 
trol of the trust property does not defeat the trust, 
where title is effectually vested in him by a writ- 
ten instrument,®® or otherwise,! and, where actual 
delivery is impossible, the formal execution and de- 
livery of an instrument purporting to be a present 
complete transfer and assignment of such property 
to a person as trustee is a sufficient delivery of the 
property therein described to make the transaction 
an executed, as distinguished from an executory, 
one.? Where the creator or donor has only an 
equitable title, only a symbolie¢ delivery to the trus- 
tee is possible.* The trust may, however, remain 
incomplete until the property constituting the corpus 
of the trust is delivered to the trustee.4 Thus failure 
of the trustee to take possession of personal prop- 
erty may leave the trust incomplete in the absence 
of a showing of a symbolical delivery,® and where 
the trust is a voluntary one in personal property, a 
change of possession may be necessary to perfect 
the trust and render it enforceable. Where the in- 
strument creating the trust expressly provides that 
it shall be for the benefit of the grantor during his 
life, a retention of possession by him is not incon- 
sistent with the trust.” 


Deposit in safe deposit box. Actual delivery of 
personal property may be effected by a deposit made 
by one of the trustees and the creator in a safe de- 
posit box to which the creator does not have access 


99. Williams v. Evans, 39 N.E. 698, 
154 Ill. 98; Hardin’s Committee v. 


Shelman, 538 S.W.(2d) 9238, 245 Ky. | 355-362. 
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Secret trust for grantor as badge of 
fraud see Fraudulent Conveyances, §§ 
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without the consent of the trustees,® and it has been 
held that the deposit of securities in a safe deposit 
box to which both the donor and the trustee have 
access may constitute delivery.® In general, how- 
ever, placing of securities in a safe deposit box does 
not, of itself, constitute delivery where the alleged 
trustee is not given the right of access to such box.?® 


Prior possession by trustee. Where, prior to the 
creation of the trust, the property is in the hands 
of the trustee, it is not necessary for the creator to 
withdraw the property and thereafter redeliver it.14 


Delivery to one of several trustees may be suffi- 
cient to create a completed trust.1? 


Delivery of property to cestui que trust. Delivery 
of the trust property to the cestui que trust is not 
essential to the valid creation of an express trust,** 
even where the creator constitutes himself the trus- 
tee.14 


Retention of possession by creator constituting 
himself trustee. While the view has been taken that 
the execution of a present and complete assignment 
of personal property does not of itself render the 
assignor a trustee for the designated assignee where 
the assignor retains both the property and the as- 
signment,?° if the creator of the trust. by appropriate 
words or acts fully and completely constitutes him- 
self trustee, no change of possession is necessary,!® 
and he may also retain possession of the instrument 


14. Md.—Sieling vy. Sieling, 135 A. 
376, 151 Md. 536. 
N.Y.—Martin v. Funk, 75 N.Y. 134, 


110 N.E.| 31 Am.R. 446. 


508; Kelley v. Snow, 70 N.E. 89, 185 8. Meldahl vy. Wallace, 
Mass. 288: Young v. Cardwell, 6 Lea] 354, 270 Til. 220. 
(Tenn.) 168. 


1. Thomas v. Lamb, 106 P. 254, 11 
Cal.App. 717; Roche vy. George, 20 S. 
W. 1039, 93 Ky. 609, 14 Ky.L. 584; 
Whitehouse v. Whitehouse, 38 A. 374, 
90 Me. 468, 60 Am.S.R. 378; Lauter- 
bach v. New York Inv. Co., 117 N.Y.S. 
152, 62 Misc. 561 [aff sub nom. Min- 
Vath v..Gifford;§122) N-Y.S8. 1137, 137 
App.Div. 919]. See Brown v. Spohr, 
73 N.E. 14, 180 N.Y. 201 (where de- 
livery was sufficient). 


[a] Livery of seizin unnecessary. 
—The doctrine of the common law in 
regard to the formality of livery of 
seizin does not apply to the creation 
of a trust estate in a chattel. Rabun 
v. Rabun, 15 La.Ann. 471. 


2. Heise v. Wells, 104 N.E. 1120, 
Ot AReING YY AL. 


3. State ex rel. Kansas City Theo- 
logical Seminary v. Ellison, (Mo.) 216 
S.W. 967. 


4 Ross v. Ross, 253 N.Y.S. 871, 233 
App.Div. 626 [rev 243 N.Y.S. 418, 137 
Mise. 795]. 


5. Stokes v. Sprague, 81 N.W. 195, 
110 Iowa 89. 


6. Badgley v. Votrain, 68 Ill. 25, 
18 Am.R. 541; Cox v. Hill, 6 Md. 274; 
Brannock v. Magoon, 125 S.W. 535, 141 
Mo.App. 316. 


7. Williams v. Evans, 39 N.E. 698, 
154 Ill. 98; Dayton v. Stewart, 59 A. 
281, 99 Md. 643; Schreyer v. Schreyer, 
89 N.Y.S. 508, 43 Misc. 520 [aff 91 N. 
Y.S. 1065, 101 App.Div. 456 (aff 75 N. 
BH 1134, 182) N.Y.°555)]. - See. Reel v. 
Hansboro State Bank, 201 N.W. 861, 52 
N.D. 182 (where a donor intends to, 
and does in fact, part with all interest 
in the property with respect to which 
she created a trust, her possession 
for use and enjoyment during her 
lifetime does not divest the transac- 
tion of its trust character). 


9. Talbot v. Talbot, 78 A. 
R.I. 72, Ann.Cas.1912C 1221. 


10. Shea v. Crofut, 196 N.Y.S. 850, 
203 App.Div. 210. 


[a] Facts not sufficient to show 
delivery.—Such delivery did not ap- 
pear from the fact that the owner 
placed certain bonds in her safe de- 
posit box, marked for the alleged 
beneficiary, stating that she wanted 
the latter to have them, but that she 
might need them, and did not want to 
give them away while living; and the 
alleged trustee was not, before the 
owner’s death, given the key to the 
box, except once, when at the owner’s 
request the alleged trustee looked at 
the package, to see if it was all right, 
and it appeared that her authority 
was simply to hand the package to 
the alleged beneficiary in case of the 
owner’s death. Shea v. Crofut, 196 N. 
Y.S. 850, 203 App.Div. 210. 


11. Orton v. Tannenbaum, 185 N. 
Y.S. 681, 194 App.Div. 214. 


12. Talbot v. Talbot; 78 A. 535, 32 
RI. 72, Ann.Cas.1912C 1221. 


13. Ky.—Murphy v. Haynes, 247 S. 
W. 362, 197 Ky. 44. 


Md.—Sieling v. Sieling, 135 A. 376, 
151 Md. 536. 


N.Y.—Robb v. Washington, ete., 
Uollege, 78 N.E. 359, 185 N.Y. 485; 
Martin v. Funk, 75 N.Y. 134, 31 Am.R. 
446. 


R.I.—Knagenhjelm v. Rhode Island 
Hospital Trustr@oy Wd4As 5, 43 “RA. 
559; Petition of Atkinson, 16 A. 712, 
16 Ril. 413, 3 LARA. 392, 27 Am.S.R. 
745. 

Wis.—In re Horkans’ Hstate, 214 N. 
W. 438, 193 Wis. 286. 


See Mize v. Bates County Nat. Bank, 
60 Mo.App. 358 (where a trust was 
created). 


535, 32 


Pa.—Dickerson’s BHstate, 2 Pa.Co. 
223 [aff 8 A. 64, 115 Pa. 198, 2 Am.S. 
Re 547]. 


R.I.—Knagenhjelm vy. Rhode Island 
Se ge Trust: Cord DAWA 5 a4 Sean 


Wis.—In re Horkan’s Estate, 214 N. 
W. 438, 193 Wis. 286. 


15. Wadd v. Hazelton, 33 N.E. 143, 
UBT ONY, 205, 21 EA ReAS 698. serene se 
R. 707; Govin v. De Miranda, 29 N.Y. 
S. 345, 79 Hun 286, 27 N.Y.S. 1049, 76 
Hun 414, 

Arie Ala.—Walker v. Crews, 73 Ala. 

Cal.—Cahlan v. Lassen County 
Bank, 105 P. 765, 11 Cal.App. 533. 

Ky.—Williamson vy. Yager, 15 S.W. 
660, 91 Ky. 282, 18 Ky.L. 273, 34 Am. 
S.R. 184. See Schauberger v. Tafel, 
258 S.W. 953, 202 Ky. 9 (apparently 
recognizing rule); Thompson’s Ex’x 
v. Thompson, 159 S.W. 881, 155 Ky. 
323 (where a trust in insurance poli- 
cies was created by insured). 

Mo. — Korompilos Vv. Tompras, 
(App.) 251 S.W. 80; Mize v. Bates 
County Nat. Bank, 60 Mo.App. 358. 

N.J.—Janes v. Falk, 26 A. 138, 50 
N.J.Eq. 468, 35 Am.S.R. 783; Baton v. 
Cook, 25 N.J.Eq. 55. 


N.D.—MecGillivray v. First 
Bank, 217 N.W. 150, 56 N.D, 152. 

Ohio.—Jones vy. Luplow, 13 Ohio 
App. 428. 


Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 27 Am.S.R. 641 [aff 8 Pa.Co. 
539]; Dickerson’s Appeal, 8 A. 64, 115 
Pa. 198, 2 Am.S.R. 547. 


R.I.—Knagenhjelm vy. Rhode Island 
Hospital Trust Co., 114 A. 5, 43 R.1I. 
559; Petition of Atkinson, 16 A. 712, 
Pee 413, 3 DR AY 392, 27 Am.SuR: 


Eng.—Morgan y. Malleson, L.R. 10 
Eq. 475. - 


Nat. 
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creating the trust,t7 and need not deliver it to the 


beneficiary. oe 
Return of property to donor. 


[§ 76] 7. Acceptance and Disclaimer by Trustee?° 
While an express trust cannot be 


—a,. Acceptance. 
imposed upon one who does not, 


See Miller Sy. Clark, 405 Fe eid 
(apparently recognizing rule); Govin 
v. De Miranda, 35 N.E. 626, 140 N.Y. 
474. Compare Kelsey v. Cooley, 11 N. 
Y.S. 745 (where no trusl was created). 

{a] Setting apart of property nec- 
essary.—An instrument reciting that 
the person making it holds a certain 
amount in trust for another is not 
sufficient to establish a trust, where 
no money or property representing 
such amount is set apart as the sub- 
ject of the trust. Hickok v. Bunting, 
73 N.Y.S. 967, 67 App.Div. 560. 

17. U.S.—Stoehr v. Miller, 
414. ; 

Mo.—Mize v. Bates County Nat. 
Bank, 60 Mo.App. 358. 


N.J.—Collins v. Steuart, 44 A. 467, 
58 N.J.Eq. 392 [aff sub nom. Collins v. 


296 F. 


Lewis, 46 A. 1098, 60 N.J.Eq. 488]; 
Janes v. Falk, 26 A. 138, 50 N.J.Ea. 
468, 35 Am.S.R. 783. 

INEIYe F A AUS) 
INVES! 612; 252. N.Y.) 9366: 2 Martini -v. 
Bunk, (5. N: Ys 134,..31 -Am. Re 446; 


Irving Bank-Columbia Trust Co. v. 

Rome, 210 N.Y.S. 497, 213 App.Div. 

497. But see Govin v. De Miranda, 29 

N.Y.S. 345, 79 Hun 286, 27 N.Y.S. 1049, 

76 Hun 414 (where no trust was cre- 

ated). 

Ohio.—Jones v. 
App. 

R.I.—Knagenhjelm v. Rhode Island 
Hospital Trust Co., 114 A. 5, 43 R.I. 
559; Ray v. Simmons, 11 Rat 266, 23 
AmR. 447. 

Retention of pass book by one mak- 
ing bank deposit in trust for another 
see Supra § 65. 

18. In re Brown’s Will, 
612, 252 N.Y. 366. 

19. Adams v. Hagerott, ‘34 F.(2d) 
899; Talbot v. Talbot, 78 A. 535, 32 
m1, 72, Ann.Cas,1912@€ 1221. 

20. Acceptance: 

In part and disclaimer in part see in- 
fra § 77 

Of deed of trust given as security see 
Mortgages § 297. 

Or renunciation of office of executor 
as affecting status as trustee see 
infra § 513. 

Appointment, qualification, and ten- 
ure of trustee see infra §§ 326-517. 


Luplow, 13 Ohio 


169 N.E. 


21. U.S—Stoehr v. Miller, 296 F. 
414; Taylor v. Holmes, 14 F. 498 [aff 
SeSiCtatLo2. La U.S: 1489). 32 Laehid: 
LTS: 


Ga.—Bethune v. Dougherty, 21 Ga. 
257. 

Ind.—Mahony v. 
246. 

Iowa.—Acker v. Priest, 61 N.W. 235, 
92 Iowa 610. See Federal Surety Co. 
v. Des Moines Morris Plan Co., 239 N. 
W. 99, 213 Iowa 464 (where there was 
no voluntary assumption of a trus- 
teeship). 

Ky.—Penny v. Davis, 3 B.Mon. 313. 

Md.—Cox v. Sprigg, 6 Md. 274; Mac- 
cubbin v. Cromwell, 7 Gill & J. 157. 


Mass.—Peck v. Scofield, 71 N.E. 109, 


Hunter, 30 Ind. 


The effect of deliv- 
ery of certificates of stock to a trustee for the pur- 
pose of creating a trust is not necessarily destroyed 
by the trustee’s return of such stock to the donor.!® 
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impleation, accept it,?1 and an acceptance of the 


office by him is necessary to constitute him trustee?” 


expressly or by 


186 Mass. 108; Sells v. Delgado, 70 N. 
EK. 1036, 186 Mass. 25. 
N.Y.—Brown v. Millspaugh, 141 N. 
Y.S. 449, 156 App.Div. 339. 
R.I.—Rhode Island Hospital Trust 
Co. v. Town Council of Warwick, 71 
A. 644, 29 BR.DS 393: 


ik ea ce v. Singleton, 2 Head 


Wis.—Bonesteel ‘vy. Bonesteel, 30 
Wis. 516. 
[a] Legislature may not impose 


such a duty upon a citizen. Bethune 


Vv. Dougherty, 21 Ga. 257. 


{b] Want of knowledge.—A per- 
son to whom property is conveyed by 
one who, it is claimed, held in trust 
for another may not be treated as 
having accepted such trust where 
such person had no knowledge of the 
existence of any trust. Bonesteel v. 
Bonesteel, 30 Wis. 516. 


{c] Walia trust.—Notwithstanding 
a legacy to a town council in per- 
petual trust for the repair of the tes- 
tator’s burial lot was authorized by 
Gen. L. (1896) c 40 § 85, the court 
could not compel the town council to 
accept the trust. Rhode Island Hos- 
pital Trust Co. v. Town Council of 
Warwick, 71 A. 644, 29 R.T. 393. 


[ad] Evidence insufficient to show 
acceptance.—In a suit to establish a 
trust, evidence was not sufficient to 
show that a devisee and legatee, tak- 
ing the property of testator absolute- 
ly, accepted the trust sought to be 
imposed, evidenced by a letter written 
by testator. Brown vy. Millspaugh, 


141 N.Y.S. 449, 156 App.Div. 339. 
a U.S.—Stoehr v. Miller, 296 F. 


Conn.—Farley v. Fitzsimmons, 116 
A. 606, 97 Conn. 372. 


ee ide Pe v. Dougherty, 21 Ga. 


Mass.—Loughery v. Bright, 166 N. 


EH 744, 267 Mass. 584. 
Mont.—Wood vy. Robbins, 215 P. 
1101, 67 Mont. 409) 
N.Y. ING Yin a Os: 


In re Goldowitz’s Will, 359 oa Boiss GUO, 
145 Misc. 300; Estate of Gr een, 4 Redf. 
Surr. 357. See Coc St Ve Barlow, 5 
2edf.Surr. 406 (apparently recogniz- 
ing rule). 


See Carr v. Harrington, 155 S.W. 
1166, 107 Ark. 535. 


[a] Particular transaction.—Where 
deceased before her death asked a 
person to attend to the disposal of 
her property after her death, naming 
several persons to whom she wished 
to make gifts, and said that she 
guessed she would give the residue to 
a convent which such person was 
building, to which such person did not 
then specifically agree, then or when 
there was a subsequent transfer of 
possession of deceased’s bank books, 
the transaction did not establish a 
trust as to the property. Farley v. 
Fitzsimmons, 116 A. 606, 97 Conn. 372. 


Right of trustee to resign see infra 
§ 433. 


and to vest title in him,?? his assent is not necessary 
in order to render the trust valid,?* and his refusal 
to accept does not defeat the trust,?° as equity will 
not allow a trust to fail for want of a trustee,?° 
although a provision of ai trust instrument which 
makes the operative effect dependent on the decision 
of the trustee may be given effect.?7 
a trust, created by will, deed, or other instrument, 


Acceptance of 


23. Stoehr v. Miller, 296 F. 414; 
McFall v. Kirkpatrick, 86 N.E. 139, 
236 Tl. .281: Beard, v2 Gress eters 
Marsh. (Ky.) 22; Oxley Stave Co. v. 
Butler County, 26 S.W. 367, 121 Mo. 
614 [error dism 17 S.Ct. 709, 166 U.S 
648, 41 L.Ed. 1149]; Brandon v. Car- 
ter, 24 S.W. 1035, 119 Mo. 572, 41 Am. 
S.R. 673. 

[a] Acceptance or assumption of 
duties.—In the case of an express 
trust no title vests in the trustee, un- 
less he expressly or by implication ac- 
cepts the trust, or in some way as- 
sumes its duties or liabilities. Sellers 
v. Rike, 127 N.E. 24, 292 Ill. 468. 

24. Smith v. Davis, 27 °P. 26, 90 
Cal, 25,125. Am:S.R.7 925. Huntoon ey, 
Southern Trust & Commerce Rank, 
290 P. 86, 107 Cal.App. 121; Ladies’ 
Benev. Soe. vy. Orrell, 142 S.E. 493, 195 
INGCx 14.015. 

[a] Acceptance of trust deed (1) 
by the trustee is not essential to the 
validity thereof. Huntoon v. South- 
ern Trust & Commerce Bank, 290 P. 
86, 107 Cal.App. 121. (2) Delivery of 
trust deed of real property in general 
see supra § 74. 

[b] New trustee, appointed pur- 
suant to Code (1922) § 5438, relating 
to the substitution of trustees, need 
not consent to act in order to make 
the trust in him valid. Kirton v. 
Howard, 134 S.E. 859, 137 S.C. 11. 

25. U.S.—Adams v. Adams, 
Wall. 185, 22 L.Ed. 504. 

Cal.—Smith v. Davis, 27 P. 26, 90 
Cal. 25, 25 Am.S.R. 92. 


Fla.—Braswell v. Downs, 11 Fla. 62. 


Iowa.—Wells v. German Ins. Co., 
105 N.W. 123, 128 Iowa 649. 

Ky.—Roche v. George, 20 S.W. 1033, 
93 Ky. 609, 14 Ky.L. 584. 

Mich.—Neville v. Detroit Fire- 
men’s Fund Assoc., 62 N.W. 169, 104 
Mich. 149; Thatcher vy. St. Andrew’s 
Church, 37 Mich. 264. 


Tilton, 10 A. 682, 64 


21 


N.H. 371 
N.Y.—King v. Donnelly, 5 Paige 46. 


Pa.—Mear’s Estate, 12 Pa.Dist.&Co. 
273 (under statute). 


R.I.—Stone y. King, 7 R.I. 358, 84 
Am.D: 557. 


S.C.—Withers v. Jenkins, 6 S.C. 122; 


Clouv'd v. Calhoun, 31 S:.G;Eaq. 358; 
Dawson v. Dawson, 14 S.C.Hq. 243. 
Tenn.—Furman v. Fisher, 4 Coldw. 


626, 94 Am.D. 210; 
ris, 1 Head 185. 


Eng.—Mallott v. Wilson, [1903] 2 
Ch. 494. 


[a] Where due delivery has been 
made to one trustee, who also has a 
beneficial interest, notice or delivery 
to, or acceptance by, other trustees 
was not a necessary element of a com- 
plete trust. Talbot v. Talbot, 78 A. 
535, 32 R.I. 72, Ann.Cas.1912C 1221. 


26. See infra § 372. 


27. West Grove Nat. Bank v. Harle, 
46 A. 268, 196 Pa. 217. 


fa] Thus where the trust instru- 


Saunders v. Har- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 76] 


is ordinarily presumed,?* and while an express ac- 
ceptance of the trust is, of course, effective,?® no 


formal acceptance is necessary.*° 


need not be in writing?! or manifested by express 
it may be shown by words or actions or 
by both®® and may often be implied or established 


words ;°? 
by inference,** as, for example, as 


ment provides that the trustees shall 
assent to the plan of the trust before 
it shall become operative, their assent 
is of course necessary, and the court 
will not control their discretion, in 
the absence of a showing that they 
arbitrarily refused to exercise it. 
West Grove Nat. Bank v. Earle, 46 
A268, 196 bar 2%, 


28. <Ala,—First Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319; Kennedy v. 
Winn, 80 Ala. 165. 


Ky.—Penny v. Davis, 3 B.Mon. 313. 


Mo.—Williams v. Hund, 258 S.W. 
703, 302 Mo. 451; Carr v. Barr, 243 S. 
W. 98, 294 Mo. 673. 


N.C.—Ladies’ Benev. Soc. v. Orrell, 
142 S.E. 493, 195 N.C. 405. 

Ohio.—Harvey v. Gardner, 41 Ohio 
St. 642. 


Tenn.—Goss y. Singleton, 2 Head 
a 


Va.—Bowden v. Parrish, 9 S.E. 616, 
se) Va. 67, 19> Am. SIRs 873- 

: Eng.—Matter of Needham, 6 Ir.Eq. 
Bie 

[a] Until contrary is shown (1) 
acceptance is presumed (Williams v. 
Hund, 258 S.W. 703, 302 Mo. 451; Goss 
v. Singleton, 2 Head (Tenn.) 67; Bow- 
den v. Parrish, 9 S.H. 616, 86 Va. 67, 
19 Am.S.R. 873), (2) especially where 
the instrument creating the trust was 
written by the trustee (Young v. 
Cardwell, 6 Lea (Tenn.) 168); (3) or, 
as sometimes stated, the trustee’s ac- 
ceptance is presumed until he declines 
(Ladies’ Benev. Soc. v. Orrell, 142 S.E. 
493) 195 IN. ©: 4:05); 

[b] After lapse of years, the ac- 
ceptance of the trust by the trustee 
named in the instrument will be pre- 
sumed, even where he had never 
executed the trust deed or done any 
act by which such an acceptance 
could be inferred. Roberts v. Mose- 
ley, 64 Mo. 507, 51 Mo. 282; Matter of 
Needham, 6 Ir.Eq. 557. See Jamison 
v. Zausch, 126 S.W.. 1023, 227 Mo. 406, 
21 Ann.Cas. 1132 (apparently recog- 
nizing rule). 

{c] Particular circumstances sup- 
porting presumption.—(1) A pre- 
sumption of acceptance may be sup- 
ported by the trustee’s procuring a 
copy of the deed creating the trust 
(Roberts v. Moseley, 64 Mo. 507), (2) 
by the fact that the deed was written 
by the trustee (Young v. Cardwell, 6 
Lea (Tenn.) 168), (3) or by the pos- 
session of the cestui que trust (Penny 
v. Davis, 3 B.Mon. (Ky.) 3138). 


29. Nowlen v. Nowlen, 98 N.W. 3838, 
122 Iowa 541. 


30. Drinkhouse v. German Savings 
& Loan Society, 118 P. 953, 17 Cal. 
App. 162 [cit Civ. Code § 2222]; Pen- 
ny v. Davis, (Ky.) 3 B.Mon. 313 [foll 
Bixler v. Taylor, 3 B.Mon. (Ky.) 362]; 
Pepper v. Walling, (Tex.Civ.App.) 195 
S.W. 892. 


31. Kennedy v. Winn, 80 Ala. 165; 
Ridenour v. Wherritt, 30 Ind. 485; 
McBride v. McIntyre, 51 N.W. 11138, 91 
Mich. 406. 

[a] In California, in order to 
create, as to the trustee, a voluntary 
trust with relation to real property, 
the trustee must, under Civ. Code 
2222, use such language in writing as 
will indicate with reasonable certain- 
ty his acceptance of the trust, or his 


TRUSTS 


So acceptance 


trust.°° 
the result of ae- 


acknowledgment, made upon 
cient consideration of its existence. 
nse v. Viau, 207 P. 39, 57'Cal-App. 

6. 

32. First Nat. Bank v. Cash, 125 
So. 28, 220 Ala. 319; Kennedy v. Winn, 
80 Ala. 165; Harvey v. Gardner, 41 
Ohio St. 642. 


33. Williams v. Hund, 258 S.W. 
703, 302 Mio. 451. 
ieee Ala.—Kennedy v. Winn, 80 Ala. 
on 


Cal.—Heitman vy. Cutting, 174 P. 


675, 37 Cal.App. 236. 


D.C.—Wilson v. Snow, 35 App.D.C. 
562 [aff 33 S.Ct. 487, 228 U.S. 217, 57 
L.Ed. 807]. 


Ga.—Johnson v. Cook, 50 S.E. 367, 
122 Ga. 524; Freeman vy. Brown, 41 
WS Smile ou Granmiors. 

Mo.—Carr v. Barr, 
Mo. 673; Brandon v. 
LOS, 11 9P MO. so 2,<<40 Am. Sak. 
Roberts v. Moseley, 51 Mo. 282. 

Ohio.—Harvey v. Gardner, 41 Ohio 
St. 642. 


Tenn.—Goss v. Singleton, 
67. : 


243 S.W. 98, 294 
Carter, 24 S.W. 
673; 


2 Head 


[a] Receipt of money and of direc- 
tions as to disposal. When a trust 
company without objection received 
money and papers containing direc- 
tions as to the disposal of the money, 
it accepted the trust. Halvorson v. 
Commerce Trust Co., (Mo.App.) 222 
S.W. 897. 

[b] Recital in deed given in execu- 
tion of the trust may ‘e sufficient to 
establish acceptance. Wilson v. Snow, 


3D App. DIC. 562ufatt 33 S,Cty 487, 228 
U.S. 217, 57 Ed. 807]. 
[c] Silence when property re- 


ceived._—Where money was given to 
another for the benefit of a third 
person, silence on the part of the per- 
son to whom the money was given 
was a tacit acceptance of the trust. 
Heitman v. Cutting, 174 P. 675, 37 Cal. 
App. 236. 


35. Hitz v. National Metropolitan 
Bank, 4 S.Ct. 613,°011 U.Si-722) 28): 
Ed..577; Hearst v. Pujol, 44 Cal. 230; 
Daly v. Bernstein, 28 P. 764, 6 N.M. 
380. See Pinkard v. Ingersoll, 11 Ala. 
9; Curtis. v. Crossley, 45 A. 905, 59 
N.J.Eq. 358 (in both cases acceptance 
was Shown); Clarke v. Goodrum, 61 
Miss. 731 (where the existence of a 
trust relation was recognized as a re- 
sule of accepting the custody of a 
will); Zim y. Cohen, 223 N.Y.S. 424, 
221 App.Div. 341 (where the existence 
of a trust relation was recognized). 

36. Ala.—First Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319; Kennedy v. 
Winn, 80. Ala. 165. 

Ga. 
ial) LER. Ae, 

Md.—Maccubbin v. Cromwell, 
(salle alayi 

Ohio.—Harvey v. Gardner, 41 Ohio 
St. 642. 

$.C.—Chaplin v. Givens, 14 S.C.Ea. 
132. 

Eng.—Conyngham v. Conyngham, 1 
Ves. 522, 27 Reprint 1181. 

See Green v. Green, 4 Redf.Surr. (N. 
Y.) 357 (apparently recognizing rule). 

[a] Bxtent of rule.—(1) Any 
voluntary interference with the ae 


7 Gill 


suffi- 
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cepting and retaining the trust deed,*® voluntary 
intérferenee with the trust property,?¢ assertion of 
ownership,** execution of the duties of the trust,*® 
or, in general, acts relating to the control, manage- 
ment, or disposition of the subject matter of the 
Where the trust instrument authorizes the 
trustee to appoint a successor, bringing suit to re- 


property will be held an acceptance, 
unless it can be plainly referred to 
some other ground of action (Kennedy 


v. Winn, 80 Ala. 165; Freeman v. 
Brown, 41. S.B. 385, 115 Ga. 233, Mae- 
cubbin v. Cromwell, 7 Gill&J. (Md.) 


157), (2) the onus being on the trus- 
tee to show that such interference is 
referable to some other ground, and 
every doubt being resolved against 
him (Kennedy v. Winn, 80 Ala. 165; 


Breeman vv. Brown, 41 SJB335,. 115 
Ga. 23). 
37. Kennedy v. Winn, 80 Ala. 165. 


38. Ala.—First Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319; Kennedy v. 
Winn, 80 Ala. 165. 

Conn.—Goodsell v. McElroy 
Co., 85 A. 509, 86 Conn: 402. 


Ga.—Freeman v. Brown, 41 S.H. 385, 
1b iGaacse 


Ill.—Patterson v. Johnson, 113 Mil. 
559. 


Md.—Maccubbin vy. Cromwell, 7 Gill 
Sede Loe 

Mich.—McBride v. McIntyre, 51 N. 
W. 1113, 91 Mich. 406; Lyle v. Burke, 
40 Mich. 499. 


Mo.—Williams v. Hund, 258 S.W. 
703, 302 Mo. 451. 


Ohio.—Harvey v. Gardner, 41 Ohio 
St. 642. 


Pa.—Brooke’s Appeal, 109 Pa. 188. 


Tex.—Pepper v. Walling, (Civ.App.) 
195 S.W. 892. 


N.S.—Embree v. Dixon, 2 N.S. 326. 


See Lewis v. Baird, 15 F.Cas.No. 
8,316, 3 McLean 56 (apparently recog- 
nizing rule); Hearst v. Pujol, 44 Cal. 
230 (where a trust was upheld). 

[a] Admissibility of evidence.— 
Evidence of parties’ acts with rela- 
tion to trust property was competent 
on the issue of whether they had ac- 
cepted the trust. Goodsell v. McElroy 
Bros. Co., 85 A. 509, 86 Conn. 402. 


[b] Sufficiency of evidence.—(1) 
Evidence in an action by trustees held 
sufficient to support a finding that 
plaintiffs had accepted the trust, al- 
though no action by the probate court 
had been takes xo give effect to such 
acceptance. Goodsell v. McElroy 
Bros. Co., 85 A.~509, 86 Conn. 402. 
(2) Evidence held sufficient to sup- 
port a finding that plaintiffs had un- 
dertaken the execution of the trust 
and the management of the trust es- 
tate in the capacity of trustees. 
Goodsell v. McElroy Bros. Co., supra. 


39. Ala.—Kennedy v. Winn, 80 Ala. 
65. 


Bros. 


Ga.—Salter v. Se 4 S.E. 391, 80 
Ga. 178, a: Am.S.R. 
ESMEy. aeons 
bO7, 51 Mo. 282. 

N.J.—Curtis y. Crossley, 45 A. 905, 
50 N.J.Eq. 358. 

Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338 

Va. 2 ouriceian v. Yancey, 2 Patt.& 
H. 240. 

W.Va.—Feamster v. Feamster, 13 S. 
IDK 8h, I AWA iad 

[a] Particular acts.—(1) Where 
two distinct assignments of a judg- 
ment are made to two different parties 
for the benefit of infant children, and 
in a chancery suit pending both of 
said assignees file petitions respec- 


64 Mo. 
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sign the trust and have a successor appointed, after 
a long lapse of time, has been regarded as sufficient 
to prove that there had previously been an accept- 
ance.*® Acceptance furnishes a consideration for 
the enforcement of the trust against the trustee.*! 
Delay in acceptance for a substantial period does 
not necessarily prevent a subsequent acceptance.*? 
Where a contract provides for the transfer to a 
third person as trustee property of the parties to the 
contract and imposes certain obligations on such 
third person, the latter’s agreement to accept the 
trust if certain substantial modifications in the terms 
are made does not constitute an acceptance.*? 


Joining in execution of trust deed. Acceptance 
may be established by, or implied from, the trustee’s 
joining in the execution of the trust deed,** and the 
view has been taken that the proper way to mani- 
fest an acceptance is to join in the execution of the 
deed,*® that such joinder may be necessary where 
the instrument contains covenants to be made and 


tively, claiming to be entitled to the 
control of said judgment, the success- 
ful party in said contest must be re- 


garded as having accepted said as-| 152 Cal. 338. 


TRUSTS 


knowledge of the provisions thereof, 
is an acceptance of the trust. 
Mary’s Hospital v. Perry, 92 P. 864, 


[§§ 76-77 


executed by the trustee,*® and that, under certain 
circumstances, the trust may not be complete until 
the trust instrument is accepted and executed by 
the trustee.47 In general, however, the trustee is not 
confined to this mode of acceptance*® even, accord- 
ing to some cases, though the deed creating the trust 
provides for the trustee’s acceptance thereof by sign- 
ing the deed.*® 


Estoppel. According to some cases, by the ac- 
ceptance of the trust property or any part thereof 
the trustee becomes estopped to deny his acceptance 
of the trust.*° 


Relation back. Acceptance relates back to the 
date of the trust instrument.®? 


[§ 77] b. Disclaimer.®2 While it is generally 
recognized that one who has accepted a trust may 
not at will disclaim or renounce it,>? a provision in 
an instrument in respect of a trustee who may decline 
to act has been construed to include a trustee who 
has already accepted and acted,°* and, in general, 


sion, constituted an acceptance. Daly 

v. Bernstein, 28 P. 764, 6 N.M. 380. 
50. McBride v. McIntyre, 51 N.W. 

1113, 91 Mich. 406; Neligan v. Roche, 


St. 


signment, and subsequently as hold- 
ing said judgment as trustee for said 
infant children. Feamster v. Feams- 
ter, 13 SE. 58, 35° W.Va.1.. (2)- The 
institution of a suit to recover the 
trust property is a sufficient act of 
acceptance by a trustee. Christian v. 
Yancey, 2 Patt.&H. (Va.) 240. (3) 
Acceptance may be made by applica- 
tion to the court to sell land as trus- 
tee. Johnson v. Cook, 50 S.B. 367, 122 
Ga. 524. (4) Appointment by power 
of attorney of agent to execute trust 
is an unequivocal act of acceptance. 
Christian v. Yancey, 2 Patt.&H. (Va.) 
240. 


{[b] Substituted trustee.—One ac- 
cepting and receipting for trust se- 
curities, delivered by the sole bene- 
ficiary of a trust created by such 
beneficiary, with the consent or ac- 
quiescence of the donor’s children, 
among whom the donor had directed 
distribution of the corpus on her 
death, was a _ substituted trustee. 
O’Brien v. Holden, 160 A. 192, 104 Vt. 
338. 


[c] Sufficiency of évidence.—Evi- 
dence that a trustee, after he had ac- 
cepted the deed and securities, and 
had declared his acceptance of the 
trust, refrained from having the cer- 
tificates of stock given to him trans- 
ferred to his own name, is insufficient 
to relieve him or his estate from the 
responsibility of the trust, where he 
retained the deed and securities until 
his subsequent illness, without any 
communication to any of the parties 
interested. Curtis v. Crossley, 45 A. 
905, 50 N.J.Eq. 358. 


[d] In California, under Civ. Code 
§ 2222, providing that a voluntary 
trust is created, as to the trustee, by 
any words or acts of his indicating 
his acceptance of the trust, or by his 
acknowledgment, made on sufficient 
consideration, of its existence, and 
the subject, purpose, and beneficiary 
of the trust, (1) an acceptance is suf- 
ficiently shown by a writing acknowl- 
edging receipt of the trust property, 
given by the trustee. Elizalde v. Eli- 
zalde, 66 P. 369, 70 P. 861, 187 Cal. 634. 
(2) Also where a decree of distribu- 
tion gives the property to the dis- 
tributee in trust for certain purposes, 
the latter’s mere acceptance of the 
property under the decree, with 


40. Barclay v. Goodloe, 83 Ky. 493, 
5 Ky.L. (abstract) 936. See Stearns 
Ven Braleiehy 23" -iSo.0) 18s" 30m la, 
603, 39 L.R.A. 705 (where an instru- 
ment was construed as a resignation 
of a trust and not a refusal to ac- 
cept). 

41. Egerton y. Carr, 94 N.C..648, 55 
Am.R. 630. 


42. Christian v. Yancey, 2 Patt.&H. 
(Va.) 240. 


[a] Delay of some months by trus- 
teo who knows of deed, but does not 
knew its terms, does not preclude him 
from subsequently accepting. Chris- 
tian v. Yancey, 2 Patt.&H. (Va.) 240. 


43. Denny v. Guarantee Title & 
Trust Co., 234 P. 966, 118) Kan. 286. 


[a] Evidence insufficient to show 
acceptance see Denny v. Guarantee 
aaete & Trust Co., 234 P. 966, 118 Kan. 


44. Patterson v. Johnson, 113 Ill. 
559; Dayton v. Stewart, 59 A. 281, 99 
Md. 643; Brooke’s Appeal, 109 Pa. 188; 
Jones, v. Diggins, (ER. 2 Eq: 5383 
Urch v. Walker, 3 Myl.&C. 702, 14 
Eng.Ch. 702, 40 Reprint 1097. 


45. Roberts v. Moseley, 51 Mo. 282. 


46. Roberts v. Moseley, 51 Mo. 282; 
Smith v. Knowles, 2 Grant (Pa.) 413. 


[a] Particular transaction. — It 
has been held that where one orally 
agreed to become trustee for a mar- 
ried woman, but refused, when the 
tripartite deed of trust was drawn, 
to agree to a covenant in it imposing 
certain obligations on the trustee, and 
hence declined to sign it, such parol 
agreement will not bind him, even 
though, in anticipation of the trust, 
he has called himself her trustee and 
received some of her goods. Smith v. 
Knowles, 2 Grant (Pa.) 413. 

47, ROSS ‘vi (ROSS, (253. INE YUSs otk, 
233 App.Div. 626 [rev 243 N.Y.S. 418, 
U3? Naser 795i. 

48. Jamison v. Zausch, 126 S.W. 
1023, 227 Mo. 406, 21 Ann.Cas. 1132; 
Roberts,.v. Moseley, 51. Mo. 282. 


49. Daly v. Bernstein, 28 P. 764, 6 
N.M. 380. 
[a] Trustee’s occupying premises 


covered by trust deed containing such 
provision for signing by the trustee, 
and keeping the deed in his posses- 


ir-Ro 7 Bo. s32- 


[a] Im California it has been held 
that the administrator of an alleged 
trustee was estopped to deny the lat- 
ter’s receipt of the trust property 
where he, with other trustees, execut- 
ed a written receipt of the funds and 
afterward repeatedly acknowledged 
that he held the fund and that his co- 
trustee had nothing to do with it. 
Elizalde v. Elizalde, 66 P. 369, 70 P. 
861, 137 Cal. 634 [cit Civ. Code § 2222]. 


51. Penny v. Davis, 3 B.Mon. (Ky.) 
313; Jamison v. Zausch, 126 S.W. 
1023, 227 Mo. 406, 21 Ann.Cas. 1132; 
chars v. Yancey, 2 Patt.&H. (Va.) 

[a] Acceptance of trust created by 
deed relates back to the date of the 
deed. Christian v. Yancey, 2 Patt.&H. 
(Va.) 240. 

52. Declining to act as executor as 
renunciation of testamentary trust 
see infra § 513. 

Presumption as to acceptance see 
supra § 76. 

Resignation and discharge see in- 
fra §§ 433-444, 


Fla.—Strong v. Willis, 3 Fla. 


53. 
124. 
Bats ee O88 v. Stockett, 2 Bland 


Mo.—Williams vy. Hund, 258 
708, 302 Mo. 451. 


N.J.—Speakman y. Tatem, 48 N.J. 
Eq. 136. 


Tenn.-——Perkins v. 
Hayw. 265. 


Eng.—Conyngham vy. Conyngham, i 
Ves. 522, 27 Reprint 1181. 


See Thatcher v. Candee, 3 Keyes (N. 
Y.) 157, 4 Abb.Dec. 387, 33 How.Pr. 
145 (trustee cannot at will divest 
himself of obligation to perform du- 
ties as trustee); Shepherd v. M’Evers, 
4 Johns.Ch. (N.Y.) 136, 8 Am.D. 561; 
Chaplin vy. Givens, 14 S.C.Eq. 132 (both 
apparently recognizing rule). 

Resignation see infra §§ 433-438. 

54 Travis v. Illingworth, 2 Dr.& 
Sm. 344, 62 Reprint 652. See In re 
Williams, 4 Kay&J. 87, 70 Reprint 37 
(where it has been held that the 
payment of trust money into court 
was equivalent to retiring from the 


S.W. 


McGavock, 3 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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prior to acceptance, a person designated as trustee 
may renounee or disclaim the trust.°® To constitute 
a renunciation there must be an express rejection 
or a tacit refusal to act,°>® and there can be no re- 
nunciation where the person designated as trustee 
is ignorant of the existence of the instrument creat- 
ing the trust.°7 Renunciation may, however, be by 
deed** or other written instrument,®® by matter of 
record,®® or by an answer in chancery,*! So, also, a 
disclaimer by counsel at the bar has been regarded 
as sufficient.°? The view has been expressed, how- 
ever, that a disclaimer in court on petition is not 
the equivalent of a disclaimer on a bill, and is no 
more than a parol disclaimer.*® There is apparent- 
ly authority for the view that a parol disclaimer 
is sufficient,°* and, while in respect of real prop- 
erty devised in trust it has been laid down that a 
deed of disclaimer should be executed,®® there is 
authority for the view that formal disclaimer or 
renunciation is not necessary.®® It has been laid 
down that a formal deed of disclaimer need not be 
made.°* Disclaimer may be shown or established 
by the conduct or acts of the person designated as 
trustee®’ or by nonaction long continued.*§” 


Cenditional acceptance as disclaimer. The im- 
position by the trustee of a condition on which he 
will accept the trust, the condition not being in- 


trust). 

Effect of statute as to failure to 
give bond on status of trustee who 
has accepted see infra text and notes [a] 
72-715. 

55. Beekman v. Bonser, 23 N.Y. 
298; Dunning v. Ocean Nat. Bank, 6 
Lans. 296 [aff 61 N.Y. 497]; Lednum 
v. Dallas Trust & Savings Bank, (Tex. 
Civ.App.) 192 S.W. 1127. And see 
cases supra § 76 text and note 21; 


such deed 
disclaimer, 
guity.” 


and passim infra this section. 59. Goss v. 
[a] Testamentary trustees (1) | (Temn.) 67. 
may renounce or disclaim the trust. [a] 


Beekman v. Bonser, 23 N.Y. 298. (2) 
Such a trustee possesses the unre- 
stricted power and right to refuse for 
any reason to act when unaccom- 
panied by any species of intermed- 
dling which would render him liable 
as in devastavit in the case of an 
executorship. Lednum vy. Dallas 
Trust & Savings Bank, (Tex.Civ.App.) 60. Goss v. 
192 S.W. 1127. (Tenn.) 67. 


[b] Determination as to renuncia- 61. 
tion.—Even though the probate court 62 
is without authority to accept the . 
resignation of testamentary trustees, 
it has authority to hear testimony as 63. 
to renunciation, in view of Vernon 
Sayles’ Civ. St. Annot. (1914) art 3279. 
Lednum vy. Dallas Trust & Savings 


ment. In 
ING Yeo: a Ghar 


loy 253; 
Ch. (Ont.) 246. 
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(Tenn.) 67; Stacey v. Elph, 1 Myl.&K. 
195, 39 Reprint 655; 
12 Grant Ch. (Ont.) 246. 559 
“It is most prudent that a 70. 
deed. of disclaimer should be execut- 
ed by a person named trustee, who re- 
fuses to accept the trust, 
is clear evidence of the 
and admits of no ambi- 
Stacey v. Elph, 1 Myl.&K. 
195, 199, 39 Reprint 655. 72. 
Singleton, 2 


Renunciation by substituted 
trustee.—Instrument executed by a 
substituted trustee, consenting to the 
vacation of his appointment and to 
the issuance of letters to another, was 
effective as renunciation of appoint- 
re Andrews’ 
139 Misc. 

N.Y.S. 590, 233 App.Div. 547]. 


Singleton, 


Goss v. Singleton, supra. 
Foster v. Dawber, 
172, 62 Reprint 343. 

In re Ellison, 2 Jur.N.S. 62. 


64. Bingham v. Glamorris, 2 Mol- 
Smith v.. Stuart, 12 
But see In re Ellison, 
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consistent with the trust expressed, is not equivalent 
to a disclaimer.®® 


Failure to qualify.“° Long continued failure to 
qualify by a person designated as a testamentary 
trustee may be sufficient to constitute a declination 
of the trust,7! and, under some statutes, failure of 
a person designated as a testamentary trustee to 
give a bond required by statute may constitute a dis- 
claimer or declination.‘ Notwithstanding some 
statutes of this general type, however, it has been 
held or recognized that the failure of persons nom- 
inated as trustees to procure their formal appoint- 
ment as trustees by the probate court and to give 
bonds does not conclusively show that they had de- 
clined to act in that capacity,’* that failure to fur- 
nish a bond does not operate as a declination where 
it does not appear that the persons designated were 
required or requested to furnish a bond,‘* and that 
the delay in giving a bond which may be treated 
as a declination under some statutes does not usual- 
ly oceur until the duty to file the bond arises.*® 


Retraction. While there is authority for the view 
that a person designated as testamentary trustee 
may retract his renunciation of the trust at any 
time before letters are granted to another,*® such 
person may not retract after his renunciation has 
been accepted by a court having jurisdiction and an- 


224. 


Smith v. Stuart,| 69, Patterson vy. Johnson, 113 Ill. 


Qualification in general see in- 
fra §§ 411-432. 

71. Sells v. Delgado, 70 N.E. 1036, 
186 Mass. 25; Adams v. Adams, 9 A. 
100, 64 N.H. 224; In re Robinson, 37 
NUYS 261 


See statutory provisions. 


Head [a] Statutes construed or applied 
see Deering v. Adams, 37 Me. 264; 
Williams v. Cushing, 34 Me. 370; Gro- 
ton v. Ruggles, 17 Me. 137; Everett 
v. Monk, 177 N.B. 797, 277 Mass. 65, 
76 A.L.R. 1382; Daggett v. White, 
128 Mass. 398; Gibney v. Allen, 120 
N.W. 811, 156 Mich. 301; Sawyer’s 
Appeal, 16 N.H. 459. See also Adams 
v. Adams,,9 A. 100, 64 N.H. 224 
(where, however, no statute was 
cited). 


[b] In Vermont (1) the view was 
taken that Rev. L. § 2288, providing 
that a person, appointed as trustee, 
who neglects to give a bond, when re- 
quired, within the time directed by the 
probate court, shall be considered to 
have “declined the trust,” referred as 
well to a trustee who had been or- 
dered to give bond after he had ac- 
cepted the trust, and entered on the 


because 


Estate, 249 
654 [aff 253 


2 Head 


1 Dr.&Sm. 


Grant 


Bank, (Tex.Civ.App.) 192 S.W. 1127. 


{c] ‘Phrase “if any trustee shall 
refuse or decline’ may include one 
who disclaims. Stroud Jud. D. 


56. Read _v. Robinson, 6 Watts&S. 
(Pa.) 329; Bowden v. Parrish, 9 S.E. 
616, 86 Va. 67, 19 Am.S.R. 873. 


{a] Dissent not implied. — (1) 
Notwithstanding the acknowledgment 
of a trust deed taken by the trustee 
as notary public is void, dissent on 
the part of the trustee may not be 
implied by the taking of such ac- 
knowledgment. Bowden vy. Parrish, 9 
S.E. 616, 86 Va. 67, 19 Am.S.R. 873. 
(2) Taking of acknowledgment by 
trustee in general see Acknowledg- 
ments § 112. 


57. Read vy. Robinson, 6 Watts&s. 
(RaW) eo2os 


58. Goss v. 2 Head 


Singleton, 


2 Jur.N.S. 62 (devise of freehold in 
trust). 
65. In re Ellison, supra. 


66. Mutual Ll. Ins. Co. v. Woods, 
4 N.Y.S. 138. [aff, 24 N.E. 602, 121 
N.Y. 302]. And see passim infra text 
and notes 67-68%. 


67. Dunning v. Ocean Nat. Bank, 
GAPING YG) 4 9177 1 Oe Am 2913! © fait) 6 
296]; Burritt v. Silliman, 13 
N.Y. 93. But see In re Ellison, 2 Jur. 


N.S. 62 (devise of freehold in trust). 


68. Brandon v. Carter, 24 S.W. 
1035, 119 Mo..572, 41 Am.S.R. .673; 
Adams v. Adams, 9 A. 100, 64 N.H. 
224; Green v. Green, 4 Redf.Surr. (N. 
Y.) 357; Stacey v. Elph, 1 Myl.&K. 
195, 39 Reprint 655. 


684%. Brandon v. Carter, 24 S.W. 
1085, 119 Mo. 572, 41 “Am.S\.R. 673); 
Adams v. Adams, 9 A. 100, 64 N.H. 


discharge of his duties, as to one 
named as trustee in a will who had 
not accepted the _ trust. Foss v. 
Sowles, 19 A. 984, 62 Vt. 221. (2) 
The trusteeship did not become va- 
cant by the trustee’s failure to give 
a bond as required; in order to create 
such a vacaney the probate court 
must accept his declination, or make 
an order removing him. Foss v. 
Sowles, 19 A. 984, 62 Vt. 221. 


73. Coates v. Lunt, 100 N.E. 829, 
213 Mass. 401 (Pub. St. [1882] c 141 
§ 18). 

74. <Attwill v. Dole, 67 A. 403, 74 N. 
H. 300. 

75. Everett v. Monk, 177 N.B. 797, 
277 Mass. 65, 76 A.L.R. 1382. 


76. Lednum v. Dallas Trust & Sav- 


ine Bank, (Tex.Civ.App.) 192 S.W. 
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other has been appointed as administrator,’? or, it 
has been held, after the other trustees designated 
have entered on their duties.** 


Partial disclaimer or renunciation. In general a 
trustee cannot accept a portion of a trust and dis- 
claim the other portion,’® but, where there are two 
distinet independent trusts, the person designated as 
trustee may accept one and renounce the other.*° 


Effect of disclaimer. Disclaimer or refusal to ac- 
cept on the part of the person designated as trus- 
tee does not defeat the trust;*! it protects such per- 
son against responsibilities which he is not willing 
to assume.’2 It has been laid down broadly that by 
the proper refusal or disclaimer of a trust all parties 
are placed precisely in the same position relative to 
the trust property as if the diselaiming party had 
not been named in the trust instrument.* While 
it has been held that no title passes to a trustee 
named in a deed where he refuses to accept the 
trust,’4 it has been laid down in general terms that, 
after renunciation by a person designated as trus- 
tee by a will and pending the appointment of a 


77. Lednum vy. Dallas Trust & Sav- 
ings Bank, supra. 
78. Matter of Kellogg, 108 N.E. 


1298; 
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Matter of Van Schoonhoven, 5 
King v. Donnelly, 
Matter of Steven- 


Paige (N.Y.) 559; 
5 Paige (N.Y.) 46; 


[§§ 77-78 


new trustee, the legal title to land covered by the 
trust is not in abeyance,®® and that, if the sole trus- 
tee or all the trustees disclaim a devise of land in 
trust, the legal title will not vest in the heirs of the 
devisor,®* but nominally vests in the trustees desig- 
nated by the testator.87 In general, where one of 
two or more trustees refuses to accept, the estate 
vests in the others as though the trustee refusing 
were dead or had not been named.** Title to mon- 
ey bequeathed does not vest in the beneficiary on 
refusal of the trustee to accept.8® Disclaimer or 
refusal to accept the trust, whenever made, will 
relate back, and will be held to have been made at 
the time of the grant, if no act has been done to 
preclude the party from taking such position.°® 


[§ 78] 8. Knowledge of, and Acceptance and 
Declination by, Cestui Que Trust®!—a. In General. 
It is not essential to the existence of a valid trust 
and the right of the beneficiary to enforce the same 
that he have knowledge thereof at the time of its 
ereation,®? or that the creator should notify the 
beneficiary of the existence of the trust.°? So it is 


5, 10 Abb.N.Cas. 372; Witzel v. Chapin, 
38 Bradf.Surr. 386. 


Ohio.—Herrmann v. Brighton Ger- 


844, 214 N.Y. 460, Ann.Cas.1916D 1298; 
Matter of Van Schoonhoven, 5 Paige 
NGY.:) (509: 

[a] In the case of personal prop- 
erty, the investment of the trust 
funds by the remaining trustees is 
such an act as will preclude the trus- 
tee refusing to accept from withdraw- 
ing his refusal. Matter of Kellogg, 
108 N.E. 844, 214 N.Y. 460, Ann.Cas. 
1916D 1298. 

[b] Court of equity has no power 
or authority to change legal eifect 
of renunciation, and to restore the 
renouncing trustee to the trust. Mat- 
ter of Van Schoonhoven, 5 Paige (N. 
i)" 5592 

79. Inre Lord, [1896] 1 Ch. 228. 

[a] Thus, where property, both in 
England and abroad, is devised in 
trust, the trustee cannot disclaim the 
trusts relating to the property in Wng- 
Jand alone. In re Lord, [1896] 1 Ch. 
228. 


Acceptance in general see supra § 
6. 


80. Carruth v. Carruth, 19 N.B. 369, 
148 Mass. 431; Matter of Wadsworth, 
2 Barb.Ch. GN. Y.) 382. 

81. See supra § 76. 

82. Braswell v. Downs, 11 Fla. 62. 


83. Goss v. Singleton, 2 Head 
(Tenn.) 67. 


84. Beard v. Griggs, 1 J.J.Marsh. 
(Ky.) 22. 

35.) Delling’ v.’ Bill, 108 A; 761, 91 
N.J.Eq. 213. 


Naturo of title of trustee in general 
see infra §§ 272-275. 


Title of testamentary trustee in 
general see Wills [40 Cyc 1768 et seq]. 


s6. Goss v. Singleton, 2 Head 
(Tenn.) 67. 


87. King v. Donnelly, 5 Paige (N. 
Y.) 46. See McWilliams v. Gough, 93 
N.W. 550, 116 Wis. 576 (failure of 
persons designated as testamentary 
trustees to give bond as required by 
statute did not divest them of title); 
In re Ellison, 2 Jur.N.S. 62 (devise 
of freehold, in trust). 


88. Matter of Kellogg, 108 N.E. 
844, 214 N.Y. 460, Ann.Cas.1916D 


son, 3 Paige (N.Y:) 420. 


s9. Bennett v. Bennett, 75 N.E. 
339, 217 Ill. 484, 4 L.R’A.N.S. 470. 

90. Goss v. Singleton, 2 Head 
(Tenn.) 67; Smith v. Stuart, 12 Grant 
Ch. (Ont.) 246. 


91. Termination of trust by bene- 
ficiary see infra § 136.. 
Ave U.S.—Stoehr y. Miller, 296 F. 


Ariz.—O’Brien v. Bank of Douglas, 
14 OT A pllecATAZs 20S. 

Cal.—Booth v. Oakland Bank of 
Savings, 54 P7870 hel 22 "Calvo a Cake 
lan v. Lassen County Bank, 105 P. 
765, 11 Cal.App. 533. 


Ind.—Devol v. Dye, 24 N.E. 246, 123 
Ind, 324,77 DR. Az 439. 


Iowa.—In re Richardson’s Estate, 
100 N.W. 797, 138 Iowa 668. 


Ky.—Marshall’s Adm’r v. Marshall, 
Boece ‘ho, 156° Ky. 20; 51 RUAN: 


Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. 


Md.—Clark y. Callahan, 66 A. 618, 
105 Md. 618) 10 LARVA JINGS. 61.6, 9127: 
Am.S.R. 553; Milholland vy. Whalen, 
43 A. 43, 89 Md. 212, 44 L.R.A. 205. 


Mich.—Marquette vy. Wilkinson, 78 
Bae 474, 119 Mich. 413, 48 L.R.A. 
40. 


Miss.—Pleasants v. Glasscock, Sm. 
&M.Ch. 17. 


Mo.—Mize v. Bates County Nat. 
Bank, 60 Mo.App. 358. 


N.Y.—In re Brown’s Will, 169 N. 
Ree 627 2ib2m INeYe S665 © evan seovt 
v; Prentice; 10 N.Y 257, 104 Ni ¥,' 455 
Rogers Locomotive, ete., Works v. 
Kelley, 88 N.Y. 234 [aff 19 Hun 399]; 
Watts v. Shipman, 21 Hun 598; Nor- 
ton v. Mallory, 1 Hun 499, 3 Thomps. 
&C. 640 [aff 638 N.Y. 434]; Moloney v. 
Tilton, 51 N.Y.S. 19, 22 Misc. 682; Ber- 
ly, v. Taylor, 5 Hill 577; Neilson v. 
Blight, 1 Johns.Cas. 205; Shepherd v. 
M’Evers, 4 Johns.Ch. 136, 8 Am.D. 561; 
Moses v. Murgatroyd, 1 Johns.Ch. 
119, 7 Am.D. °478 [mod on other 
grounds on rehearing 1 Johns.Ch. 
4733  Hurdlyv. Marmers’) Li ein iGo:, 
63 How.Pr. 314; Fullerton v. National 
Burglar & Theft Ins. Co., 63 How.Pr. 


man Bank Co., 16 Ohio N.P.N.S. 47. 


Vt.—Connecticut River Sav. Bank 
v. Albee, 25 A. 487, 64 Vt. 571, 33 Am. 
S.R. 944; Williams v. Haskins, 29 A. 
OL, 6.6L Wit 80S. 


Va.—Fleenor v. 
582, 121 Va. 367. 


See Security Trust & Safe Deposit 

Co. v. Farrady, 82 A. 24, 9 Del.Ch. 306 
(where the court said that a declara- 
tion of a trust, acceptance by the trus- 
tee, and complete delivery of the sub- 
ject matter to the trustee creates a 
valid trust; notice to the cestui que 
trust is not essential); Collins v. 
Steuart, 44 A. 467, 58 N.J.Eq. 392 
(apparently recognizing rule). 
_ [a] Binding effect of declaration 
in absence of actual notice.—Declara- 
tion of a trust creating an express 
trust to hold realty for the purpose 
of sale and distribution of the pro- 
ceeds pursuant to declaration, bound 
the beneficiary and all persons claim- 
ing under it, whether or not they had 
actual notice of it, where the record 
title to the land was in the trustee. 
Craven v. Dominguez Estate Co., 237 
P. 821, 72 Cal.App. 713. 


[b] In Massachusetts (1) the above 
rule is recognized where a _ person 
other than the creator is trustee. 
Wickwire-Spencer Steel Corporation 
v. United Spring Mfg. Co., 142 N.E. 
758, 247 Mass. 565; Bailey v. Wood, 97 
N.E. 902, 211 Mass. 37, Ann.Cas.1913A 
950; Boston v. Turner, 87 N.E. 634, 201 
Mass. 190; Ward v. Lewis, 4 Pick. 518. 
(2) The rule is apparently otherwise 
where the trust is a voluntary one 
and the donor has not parted with the 
possession of the property. Boynton 
v. Gale, §0 N.E. 448, 194 Mass. 320; 
Welch v. Henshaw, 49 N.B. 659, 170 
Mass. 409, 64 Am.S.R. 309. (3) In 
such case notice to the beneficiary’s 
parents is not notice to him. Boynton 
v. Gale, supra. 

93. Smith v. Darby, 39 Md. 268; 
Martin v, Funk, 75 N.Y. 134, 31 Am.R. 
446; Irving Bank-Columbia Trust Co. 
v. Rowe, 210 N.Y.S. 497, 213 App.Div. 
281; Moloney v. Tilton, 51 N.Y.S. 19, 
22 Misc. 682. 


[a] Settlor who declares himself 
trustee for another need not notify 
the beneficiary. Martin v. Funk, 75 


Hensley, 93 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not necessary that the beneficiary should consent to 
the creation of,®* or expressly accept,®® the trust. 
As a general rule aceeptance by the beneficiary will 
be presumed®® because of benefit derived by him 
under the trust,?* but this presumption may be re- 
butted®* and does not operate where the trust im- 
poses onerous conditions in consideration of the 
benefits conferred.°® Where such conditions are im- 
posed, the cestui que trust will not be bound unless 
he assents or aecepts.t Absence of notification to 
the alleged cestui que trust that the owner of prop- 
erty is holding as trustee may, according to one view, 
raise an inference against an intention to make an 
irrevoeable declaration of trust.” 


Sufficiency of acceptance. The bringing of an ac- 
tion by the beneficiary to enforce the trust is a 
sufficient acceptance,? as is also the appointment 
of an attorney in facet to protect the interests of 
the beneficiary. While, where several beneficiaries 
are provided for and the consent of all is required, 
consent of one is not sufficient,° the view has been 
taken that, where one beneficiary accepts a deed 
of trust, the validity of the instrument and his right 
’ to enforce the same are not affected by the fact that 
another beneficiary has not accepted it and that the 


N.Y. 134, 31 Am.R. 446; Irving Bank-j nized). 


Columbia Trust Co. v. Rowe, 210 N. 
Y.S. 497, 213 App.Div. 281; Moloney v. 
Tilton,’ 51 UN.Y.S=> 19, 22, Misc. 682. 
84 Wickwire-Spencer Steel Corpo- 
ration v. United Spring Mfg. Co., 142 
N.E. 758, 247 Mass. 565;.Penn Mut. 
life Ins. Co, vw -Hunt, 129 N.E. 391, 
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See also infra text and note 96. 

Compare Nicholson v. Crook, 56 Md. 
55 (holding that until the person for 
whose benefit money was left with a 
third person recognizes or assents to 
the deposit, the money is still subject 
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latter’s rights are an open question.® 


Relation back of acceptance. Acceptance of the 
trust by the cestui que trust when he learns of the 
trust relates back to the date of the declaration.’ 


Rejection or renunciation. While, in the case of a 
spendthrift trust created by wiil, it has been held 
that an attempted renunciation by the cestui que 
trust is ineffective’ and does not terminate the trust,° 
in general property cannot be forced on a desig- 
nated cestui que trust against his will;*® he may re- 
ject or renounce the trust?+ and a valid trust does 
not exist if the cestui que trust, when informed of 
it, clearly and unequivocally rejects or renounces 
its benefits.1? It has-been laid down in general 
terms that any equitable rights arising from a dec- 
laration of trust are at an end after renunciation 
by the cestui que trust.1? There is a sufficient re- 
nunciation or rejection where the cestui que trust 
prosecutes to judgment a pending suit against the 
creator of the trust where the cestui que trust’s 
position in such suit is inconsistent with his elaim- 
ing under the trust,14 or where he claims the entire 
property as the sole heir of a person other than the 
ereator.1> If the settlor has declared himself trustee, 
after renunciation by the cestui que trust the settlor 


97.) Jcemp wa) Porter, 7 vAlas 438; 
Walso v. Latterner, 168 N.W. 353, 140 
Minn. 455; Stone v. King, 7 R.I. 358, 
84 Am:.D.. 557; -Furman vi... Fisher, 4 
Coldw., (Tenn:). 626, 94 -Am.D. .220¢ 
Saunders v. Harris, 1 Head (Tenn.) 
185; Stockard v. Stockard, 7 Humphr. 
(Tenn.) 308, 46 Am.D. 79; Field v. 


237 Mass. 241; Thorp v. Lund, 116 N. 
EB. 946, 227 Mass. 474, Ann.Cas.1918B 
1204; City of Boston v. Turner, 87 N. 
E. 634, 201 Mass. 190; Rogers Loco- 
motive, etc., Works v. Kelley, 88 N.Y. 
234 [aff 19 Hun 399]; Hurd v. The 
Farmers’ Loan & T. Co., 63 How.Pr. 
(N.Y.) 814; Connecticut River Sav. 
Bank v. Albee, 25 A. 487, 64 Vt. 571, 
83 Am.S.R. 944; Fleenor v. Hensley, 
93 S.E. 582, 121 Va. 367. 

[a] Incase of trust voluntarily es- 
tablished, no assent of any benefi- 
ciary is necessary in order to render 
it valid. Thorp v. Lund, 116 N.E. 946, 
227 Mass. 474, Ann.Cas.1918B 1204. 

[bob] Proceeds of life insurance.— 
Where a policy of life insurance on a 
husband’s life is assigned by the hus- 
band in trust for the benefit of the 
wife, the validity of the transfer does 
not depend on her consent. Penn Mut. 
Life Ins. Co. v. Hunt, 129 N.E. 391, 237 
Mass. 241. 

95. ‘U.S.—Roberts v. Taylor, 300 F. 
257 [cert den 45 S.Ct. 195, 266 U.S. 
629, 69 L.Ed. 477]. 

Ariz.—O’Brien v. Bank of Douglas, 
149 P. 747, 17 Ariz. 203. 

Cal.—Booth v. Oakland Bank of 
Savings, 54 P. 370, 122 Cal. 19; Cahlan 
v. Lassen County Bank, 105 P. 765, 11 
Cal.App. 533. 

Tll.— Koch vy. Streuter, 83 N.E. 1072, 
BPA OMe ast 

Ind.—Copeland v. Summers, 35 N.E. 
514, 37 N.E. 971, 138 Ind. 219; Water- 
man v. Morgan, 16 N.E. 590, 114 Ind. 
Dots . 

Mich.—Suydam v. Dequindre, Harr. 
347. 

Mo.—Pullis v. Pullis Bros. Iron Co., 
57 S.W. 1095, 157 Mo. 565. 

Philippine.—Cristobal v. Gomez, 50 
Philippine 810. 

See Canada Trust Co. v. Gardiner, 
(Ont.) [1928] 1 Dom.L.R. 501 (where 
the existence of a trust was recog- 


to the donor’s control and is subject 
to attachment by his creditors); Wal- 
so v. Latterner, 168 N.W. 353, 140 
Minn. 455. 

fa] Rule applied where the bene- 
ficiary was a minor. Copeland v. 
Summers, 35 N.E. 514, 37 N.E. 971, 138 
Ind. 219; Waterman y. Morgan, 16 N. 
BE. 590, 114 Ind. 237: 

sé U.S.—Roberts v. Taylor, 300 F. 
257 [cert den 45 S.Ct. 195, 266 U.S. 629, 
69 L.Ed. 477]. 

Ind.—Devol v. Dye, 24 N.E. 246, 123 
Ind. 321, 7 L.R.A. 439; Wartterman v. 
Morgan, 16 N.B. 590, 114 Ind. 237. 


_Iowa.—In re Richardson’s Hstate, 
100 N.W. 797, 138 Iowa 668. 

Kan.—Emporia First Nat. Bank v. 
Ridenour, 27 P. 150, 46 Kan. 707, 718, 
26 Aum. Ss Ri ON. 

Me.—Libby v. Frost, 56 A, 906, 98 
Me. 288. 

N.M.—H. B. Cartwright & Bro. v. 
United States Bank & Trust Co., 167 
P. 436, 23 N.M. '82. 

Ohio.—Herrmann v. Brighton Ger- 
man Bank Co., 16 Ohio N.P.N.S. 47. 


S.C.—Cloud vy. Calhoun, 31 S.C.Kq. 
358. 

And see supra text and note 95. 

[a] In absence of repudiation or 
rejection by beneficiary his accept- 
ance of a trust is presumed. H. B. 
Cartwright & Bro. v. United States 
Banks & Brust \Core1 67 .ey 436,237 N. 
ae. 82; Cloud v. Calhoun, 31 S.C.Eq. 
308. 

[b] Presumption as to knowledge 
and acquiescence.—Where a husband 
purchased land in part with his wife’s 
money, and in 1868, by recorded deed, 
conveyed the land in trust for his 
wife to be conveyed by trustee to per- 
sons designated in the wife’s will, it 
will be presumed that the wife, who 
in 1906 attempted to convey land, 
knew of and acquiesced in such deed 
of trust. Dumas v. Carroll, 99 S.E. 
801, 112 S.C. 284. 


Arrowsmith, 3 Humphr. (Tenn.) 442, 
39 Am.D. 185; Breedlove v. Stump, 3 
Yerg. (Tenn.) 257. See In re Soulard, 
43 S.W. 617, 141 Mo. 642 (apparently 
recognizing rule). 


98. Libby v. Frost, 56 A. 906, 98 
Me. 288. 
99. Kemp v. Porter, 7 Ala. 138. 


1. Cunniff v. McDonnell, 
879, 196 Mass. 7. 


2. In re Cozens, £1918] 2 Ch."478- 


_ 8. Booth v. Oakland Bank of Sav- 
ings, 54 P. 370, 122 Cal. 19; Copeland 
v. Summers, 35 N.E. 514, 37 N.E. 971, 
138 Ind. 219; Wickwire-Spencer Steel 
Corporation v. United Spring Mfe. 
Co., 142 N.B. 758, 247 Mass. 565; Bos~ 
ton v. Turner, 87 N.E. 634, 201 Mass. 
190;. Breedlove v. Stump, 8 Yerg. 
(Tenn.) 257. 

ave Henderson v. McDonald, 84 Ind. 


5. Pinkard v. Ingersol, 11 Ala. 9. 
6. Willis v. Thompson, 20 S.W. 


81 N.E. 


15535 Sou MESO. 
7. Stoehr v. Miller, 296 F. 414. See 
Furman v. Fisher, 4 Coldw. (Tenn.) 


626, 94 Am.D. 210 (acceptance relates 
back to date of registration of deed 
of trust). 
He Malatesta’s Estate, 29 Pa.Dist. 
9. Termination of spendthrift trust 
generally see infra §§ 130, 136. 
10. Stoehr v. Miller, 296 F. 414. 


11. Stoehr v. Miller, supra; Lytle 
v. Pope, 11 B.Mon. (Ky.) 297. 

12. Stoehr v. Miller, 296 F. 414, 

13. Stoehr v. Miller, supra. 

14. White v. White, 18 So. 8, 107 


Ala, 417. Compare Arnold vy. Jones, 
9 Lea (Tenn.) 545 (where there was 
no repudiation in a case in which the 
beneficiary was not successful in his 
suit). 

15. Libby v. Frost, 56 A. 906, 98 
Me. 288. 
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holds title to the res free and clear of the trust.?® 
Repudiation of a trust by the cestui que trust when 
he learns of the trust relates back to the date of 
Where the trust was rejected on 
behalf of the cestui que trust, the burden is on him 
of showing that such rejection had been recalled 


the declaration.!7 


and reconsidered.?8 
[§ 79] b. Bank Deposits.1° 


view has apparently been taken in 


communication of the fact of the deposit to the 
beneficiary is usually necessary evidence of the erea- 
tion of the trust,?! the view usually taken is that 


want of notice to the beneficiary is 


and that, in the case of a deposit in the name of the 


16. Stoehr y. Miller, 296 F. 414. 

17. Stoehr v. Miller, supra. 

18. Gwynn v. Gwynn, 11 App.D.C.. 
564. 


19. Effect of notification in deter- 
mining whether trust tentative or 
complete see supra § 68. 


Trusts in bank deposits in general 
see supra § 65. 


20. Bath Sav. Inst. v. Fogg, 63 A. 
731, 101 Me. 188; Marcy v. Amazeen, 
61 N.H. 131, 60 Am.R. 320; Black- 
stone Canal Nat. Bank v. Oast, 121 A. 
220, 45 Rb, 218. 

[a] In case of account in several 
names the omission of the creator to 
give notice to the beneficiary may in- 
dicate the want of an intention to 
ereate a trust. Bath Sav. Inst. v. 
Fogg, 63 A. 731, 101 Me. 188; Norway 
Sav. Bank v. Merriam, 33 A. 840, 88 
Me. 146. See Northrop v. Hale, 73 Me. 
66 (where no trust was created in 
favor of a person in whose name a 
deposit was made by another, “‘sub- 
ject to’? such other). 


21. Stone v. Bishop, 23 F.Cas.No. 
13,482, 4 Cliff. 593, 6 Reporter 706 (de- 
posit in a Massachusetts bank); 
Jewett v. Shattuck, 124 Mass. 590. 
See Parkman v. Suffolk Bank for Sea- 
men, 24 N.E. 43, 151 Mass. 218; Clark 
vy. Clark, 108 Mass. 522; Brabrook v. 
Boston Five Cents Sav. Bank, 104 
Mass. 228, 6 Am.R. 222 (all holding 
that no trust was created). But see 
Gerrish v. New Bedford Sav. Inst., 
128 Mass. 159, 35 Am.R. 365 (where, 
pee to notice apparently was giv- 
en). 


22. Blackstone Canal Nat. Bank v. 
Oast, 121 A.2223,45 RT, 218. 


23. Cazallis v. Ingraham, 110 A. 
359, 119 Me. 340; Williams v. Brook- 
lyn Sav. Bank, 64 N.Y.8. 1021, 51 App. 
Div. 332 [appeal dism 59 N.E. 1132, 
165 N.Y. 676]; Scott v. Harbeck, 1 
N.Y.S. 788, 49 Hun 292; Weaver v. 
HWmigrant Industrial Sav. Bank, 17 
Abb.N.Cas. (N.Y.) 82; Matter of Coll- 
yer, 4 Dem.Surr. (N.Y.) 24; Witzel v. 
Chapin, 3 Bradf.Surr. (N-Y.) 386; 
Merigan v. McGonigle, 54 A. 994, 205 
Pas e2ds See Herrmann y. Brigh- 
ton German Bank Co., 16 Ohio N.P. 
N.S. 47 (apparently recognizing rule). 

[a] Rule applied where deposit 
did not come to the donee’s knowledge 
until after the donor’s death. Cazal- 
lis v. Ingraham, 110 A. 359, 119 Me. 
340. 

24. Cazallis v. 
359, 119 Me. 240; 


Ingraham, 110 A. 
Bath Savings Inst. 


In respect of trusts 
in bank deposits, while: the fact that the alleged 
beneficiary is not notified may negative the inten- 
tion to create a trust,?° and, in respect of deposits 
in the name of the depositor in trust for another, the 
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depositor in trust for another, knowledge on the 
part of the beneficiary,?* or the depositor’s notice 
to the beneficiary,24 of the fact of the deposit is 
not necessary to create, or to evidence the existence 
So, also, knowledge on the part of the 
beneficiary is not necessary in the case of a deposit 


in the name of the depositor or ereator and the ben- 


exists.27 
some cases that 


not conelusive?? 


v. Hathorn, 33 A. 836, 88 Me. 122, 32 
L.R.A. 377, 51 Am.S.R. 382; Milhol- 
land v. Whalen, 43 A. 43, 89 Md. 212, 
44 U..R.A. 205; Martin v. Funk, 75 N. 
Y. 134, 31 Am.R. 446. 

25. Booth v. Oakland Bank of Sav- 
ings, 54 P..370, 122 Cal. 19. 

26. Martin v. Martin, 61 N.Y.S. 
813, 46 App.Div. 445 [appeal dism 59 
N.B. 1126, 166 N.Y. 611]. 

27. Bath Sav. Inst. v. Foes, 63 A. 
731, 101 Me. 188 (account in several 
names). 

28. Generally see Evidence 22 C.J. 
DL. 
ora Generally see Evidence §§ 13- 
oO . 
Presumption of acceptance by bene- 
ficiary see supra § 76. 

30. Rentoul v. Sweeney, 137 A. 74, 
15 Del.Ch. 302; Ellis v. Flannigan, 116 
N.E. 618, 279 Ill. 93; Mahan v. Schroe- 
der, $6 N.E. 97, 236 11.392: 


Generally see Evidence § 65; Prop- 
erty § 65. 
31. U.S.—Prevost v. Gratz, 6 


Wheat. 481, 5 L.Ed. 311 [rev 19 F.Cas. 
No. 11,406, Pet.C.C. 364]; In re Sea- 
board Engineering Co., 292 F. 106 frev 
on another ground 295 F. 852]; Peters 
v. McLaren, 218 F. 410, 134 C.C.A. 198. 


Ala.—Bromberg v. Hoffman, 92 So. 
114, 207 Ala. 144. 


Ariz.—Costello v. Cunningham, 147 
Be cOdeekG Am ize AA. 


Ark.—Kansas City Life Ins. Co. v. 
Taylor, 43 S.W.(2d) 372, 184 Ark. 772; 
Fenter v. First Nat. Bank, 30 S.W. 
(2d) 820, 182 Ark. 89; Quattlebaum v. 
Hendrick, 16 S.W.(2d) 591, 179 Ark. 
494; Wickhoff v. Scott, 208 S.W. 421, 
137, Ariki 917.0. 


Cal.—Garner yv. Purcell, 160 P. 682, 
Learn 495: 


Del.—Rentoul v. Sweeney, 137 A. 74, 
15 Del.Ch. 302. 


Fla.—Hill v. Beacham, 85 So. 147, 
79 Fla. 430. 


Idaho.—-McGuire v. Hansen, 279 P. 
413, 48 Idaho 34. 


Ill.— Ford v. Lighthall, 159 N.E. 298, 
328 Ill. 107; Fekete v. Fekete, 154 N. 
FE. 209, 323 Ill. 468; Ellis v. Flannigan, 
116 N.E. 618, 279 Ill. 93; State Bank 
of Clinton v. Barnett, 95 N.B. 178, 250 
Ill. 312 [rev 151 Ill.App. 79]; Clarke 
v. Quackenbos, 27 Ill. 260; Percival v. 
Schneider, 255 Ill.App. 428; Smith v. 
Baster, 239 Ill.App. 453; Mueller v. 
Mueller, 222 Ill.App. 435. 


Iowa.—Nehring vy. Hamilton, 232 N. 
*By ALBERT DEFOREST TYLER (§§ 80-86). 


eficiary?® or in the case of a deposit in the name 
of the beneficiary with right of depositor to draw.’® 
The giving of notice to the beneficiary by the owner 
of the deposit may indicate conclusively that a trust 


[§ 80] 9. Evidence*?*—a. Presumptions and Bur- 
den of Proof?°—(1) Existence, Validity, and Terms 
of Trust in General. 
the title or possession of property is presumed to 
be the absolute owner,?° and one who alleges an ex- 
press trust therein has the burden of proving it.*! 


Ordinarily a person holding 


W. 655, 210 Iowa 1292; 
Ratigan, 162 N.W. 580, 165 N.W. 85, 
181 Iowa 860; Burch v. Nicholson, 
137 N.W. 1066, 157 Iowa 502; Shepard 
v. Pratt, 32 Iowa 296. 


Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240; Hinckley v. Hinck- - 
ley, 9 A. 897, 79 Me. 320. 


Mass.—-Knowlton v. Fourth-Atlan- 
HeNet Bank, 171 N.E. 721, 271 Mass. 


Mich.—Towar Cotton Mills v. Ab- 
bey, 184 N.W. 467, 215 Mich. 695. 
RS a ha: v. Carlisle, 48 Miss. 
Mo.—Long v. Conrad, 42 S.W.(2d) 
857; Foster v. Friede, 37 Mo. 36. 


Neb.—Leonard v. White Cloud Fer- 
ry, Cont INOW. 538) 1) INeberae ce 


N.J.—Rabassa v. Raab, 122 A. 309, 
95 N.J.Eq. 255. 


N.Y.—Crosby v. Fowler, 226 N.Y.S. 
557, 222 App.Div. 619; Carrier v. Rich- 
ardson, 248 N.Y.S. 488, 139 Misc. 171; 
In re Weber's Estate, 194 N.Y.S. 336, 
118 Misc. 653; Miller v. Hill, 118 N. 
Y¥.S. 63, 64 Misc. 199 [aff 121 N.Y.S. 
741, 137 App.Div. 378 (aff 97 N.E. 1109, 
203 N.Y. 646)]. 

N.C.—McFarland vy. Harrington, 100 
S.E. 257, 178 N:C. 189; Grimes v. An= 
drews, 87 S.E. 341, 170 N.C. 512. 

N.D.—McWilliams y. Britton, 188 
N.W. 44, 48 N.D. 975; Citizens’ State 
Bank of Rugby v. Iverson, 153 NW. 
449, 30 N.D. 497. 

Ohio.—Worthington’s Adm’r v. Red- 
key, 99) .N-Ei> 2117) "86 "Ohio ISta sae. 
Marsh v. Marsh, 5 Ohio Dec. (Reprint) 
290, 4 Am.L.Rec. 257. 

Okl.—Steiner v. Steiner, 10 P.(2a) 
641, 156 Okl. 255; Bunte v. Hasley, 
251 P. 591, 122 Okl. 81; Spradling v. 
Glenn, 218 P. 824, 95 Okl. 75. 


Pa.—Ricks y. Sheppard, 152 A. 754, 
302 Pa. 46; Lawrence v. Godfrey, 146 
A. 107, 296 Pa. 474; In re Dayen’s Es- 
tate, 97 Pa.Super. 250; Fague’s Es- 
tate, 19 Pa.Super. 638. 


S.C.—Lide v. American Guild, 48 
S.E. 222, 69 S.C. 275. 


Tex.—Wallis v. Wood, 7 S.W. 852; 
Neyland vy. Bendy, 7 S.W. 497, 69 Tex. 
711; Callaway v. Snead, (Civ.App.) 
33 S.W.(2d) 552; Welter yv. Whit- 
man, (Civ.App.) 22 S:Ww.(2d) L555) 
Brown v. Cordwent, (Civ.App.) 270 
S.W. 265; Couch v. Sparger, (Civ, 
App.) 252 S.W. 817; Hengy v. Hengy, 
(Civ.App.) 151 S.W. 1127; Buckner 
v. Carter, (Civ.App.) 137 S.W. 442. 


Va.—Jackson vy. Greenhow, 156 S. 


Ratigan v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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So, where complainant seeks to establish an express 
trust in land, based on a parol agreement, the bur- 
den is on him to show that the agreement has been 
so far exeeuted that a refusal of complete execution 
would operate as a fraud.*? An intention to create 
an express trust will not be presumed in the ab- 
sence of an express declaration to that effect, where 
the whole purpose of the deed or other instrument, 
without peril to the rights of any person, ean be 
accomplished under the power conferred by the in- 
strument.*°> On the other hand, where personal 
property is delivered to, and accepted by, a party, 
with directions to give it to the donor’s husband in 
trust for their sons, the presumption is that the re- 
cipient took the property as trustee or agent for 
the donees;?* and, where one person buys property 
for another, the only permissible presumption, in 
the absence of a contrary showing, is that he holds 
it in trust until he is repaid his advance.?® When 
there is evidence establishing an express trust, fa- 
vorable presumptions arise,*® such as that a person 
executing a declaration of trust is familiar with its 
terms,*7 and that it is valid and binding accord- 
ing to its terms,?® and the burden of proof is on 
the party disputing its validity or terms.*® Thus, 
where the maker of a declaration of trust asserts 


BE. 377, 155 Va. 758; Hunter v. Bane, ] rad, 


149 S.E. 467, 153 Va. 165; Massie v. 
Parrish, 125 S.E. 691, 140 Va. 717; 
Page v. Page, 110 S.E. 370, 132 Va. 
63; Hook v. Hook, 101 S.H. 223, 126 


Ma. 521; 
Va. 249. 552). 


TRUSTS 


(Mo.) 42 S.W.(2d) 357) (2) al- 
though the answer 
the statute of frauds as a.defense to 
the trust (Whyte v. Arthur, 17 N.J. 
Whiting v. Gould, 2 Wis. 
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that it was without consideration,*® or was to be 
binding only on certain contingencies,*? the burden 
of proof is on him. On the other hand, where there 
is evidence that, except for occasional intervals, the 
grantor in a deed of trust was insane during a period 
of time including the execution of the deed, the bur- 
den is on the person asserting the trust to show that 
it was executed during a lucid interval.*? 


Oral or written declaration. It will be presumed 
that an agreement creating a trust in real property 
was evidenced by writing in conformity with the 
statute of frauds;4* and, where an attorney of a 
corporation judgment creditor bid in the property 
at execution sale and received a deed in his own 
name, for the sole purpose of conveying it to the 
corporation, the trust will be presumed to have been 
created or declared by deed, as required by stat- 
ute.4# But, where a complaint does not charge that 
the trust relied on is in writing or that it rests on 
an agreement, it will be presumed that it was in 
parol.*® 


Delivery of writing.*® The delivery of a declara- 
tion of trust will be presumed where it is produced 
from the possession of the beneficiary, who is shown 
to be the proper custodian,*’? and a presumption of 


showing that the trust to resell the 
property was different from that 
shown by the notes and mortgage is 
on defendant. Forsythe v. Lexing- 
Ae Banking, etc., Co., (Ky.) 121 S.W. 


does not set up 


Wis.—Russell v. Fish, 135 N.W. 
531, 149 Wis. 122; Whiting v. Gouid, 
2 Wis. ~552. 

{a] Law never implies and court 
never prestmes trust, except in case 
of absolute necessity. Oakhurst Land 
Co. v. Newell, 117 S.H. 341, 185 N.C. 
410. 


[b] Tllustrations.—(1) Clients 
claiming that moneys were turned 
over to attorneys for investment had 
burden of proving trust relationship 
alleged. Miller v. Nesbitt, 212 N.W. 
733, 204 Iowa 771. (2) The burden of 
proving a trust in favor of a testator’s 
heirs at law in property devised to his 
widow as sole beneficiary in fee rests 
on such heirs. Hermann vy. Hermann, 
188 N.W. 806, 193 Iowa 1201. (3) 
Where deed to land was secured for 
the purpose of heading off an attach- 
ment on a claim against grantor, the 
burden was on the grantee in an ac- 
tion to quiet title to establish the fact 
that the deed was made pursuant to, 
and in fulfillment of, the terms of a 
parol trust, under which it was alleg- 
ed that the grantor was holding the 
property. Towar Cotton Mills v. Ab- 
bey, 184 N.W. 467, 215 Mich. 695. (4) 
In proceeding for dower, where chil- 
dren, after attaining majority, re- 
mained with father, there was no im- 
plied promise on his part to pay for 
their labor, and to establish trust in 
Jand in their favor, legal title to 
which was held by father; they must 
show as alleged an express agreement 
to use their labor for them, and from 
it to purchase land in question. 
Pridgen v. Pridgen, 129 S.E. 419, 190 
N.C. 102. (5) Husband seeking after 
wife’s death to claim sole title to 
land notwithstanding a joint deed to 
himself and wife has burden of prov- 
ing trust.“ Tate v.. ‘Tate, (Tex.Civ. 
App.) 299 S.W. 310. 


[c] Where defendant denies ex- 
istence of trust alleged by complain- 
ant (1) burden is on complainant to 
prove such trust (Hill v. Beacham, 
85 So. 147, 79 Fla. 480; Long v. Con- 


Degree of proof see infra § 85. 


Sufficiency of evidence to sustain 
burden of proof see infra § 85. 


32. Jackson v. Greenhow, 156 S.E. 
Sh ly LOO Ae, UDG. 


33. Henderson v. Henderson, 20 N. 
BE. 814, 113 N.Y. 1; Heermans v. Rob- 
ertson, 64 N.Y. 332 [aff 3 Hun 464]; 
Matteson v. Armstrong, 11 Hun (N. 
Y.) 245; Keyser v. Mead, 103 N.Y.S. 
1091, 53 Misc. 114; Horndorf v. Horn- 
dorf, 34 N.Y.S. 560, 13 Misc. 343. 


34. Stage v. Stagg, 300 P. 539, 90 
Mont. 180. 


35. Stark v. Bauer Cooperage Co., 
3 F.(2d) 214 [cert den 45 S.Ct. 464, 
267 U.S. 604, 69 L.Ed. 809]. 


36.. Morris v. Landaur, 48 Iowa 
234; Forsythe v. Lexington Banking 
& Prrust Cone Ckva 12d) (SS Wwal e962 
Whitney v. Whitney, 200 N.Y.S. 792, 
121 Misc. 461.. 


[a] Presumption in favor of iden- 
tity of deed introduced in evidence as 
the one referred to in the declaration 
nae Es Morris vy. Landaur, 48 Iowa 


[b] Presumption in favor of bene- 
ficlary.— Where a_ certificate of stock 
was assigned to plaintiff by her moth- 
er, but the president of the corpora- 
tion, who was appointed donor’s agent 
to transfer it on the books of the 
corporation, and who was also pldin- 
tiff’'s father, had the new certificate 
issued to himself as trustee, he is 
conclusively presumed to have re- 
ceived it as trustee for his infant 
daughter. Whitney v. Whitney Ele- 
vator & Warehouse Co., 200 N.Y.S. 
792,121 Misc. 461. 


[ec] Terms of trust.—In an action 
on mortgage notes, executed under 
an agreement by which plaintiff was 
to purchase certain property of de- 
fendant on a bankruptcy sale, and re- 
sell it to defendant for the price paid 
plus the amount of an attorney’s fee 
paid in attempting to collect a debt 
against defendant, the burden of 


37. In re Greenfield, 14 Pa. 489. 


38. U.S.—Irvine v. Dunham, 4 S. 
(hia 501, 111 U.S. 327, 28 L.Ed. 444, 


Del. —Security Trust & Safe De- 
Pet ae v. Farrady, 82 A. 24, 9 Del. 


Ga.—Sinnott v. Moore, 39 S.E. 415, 
113 Ga. 908. 


N.M.—H. B. Cartwright & Bro. v. 
United States Bank & Trust Co., 167 
P. 436, 23 N.M. 82. 


N.Y.—Starbuck MA Farmers’ L. & T. 
Cos, Sle N.YGS. 2085. 25) Appa imeremos 


[a] Purpose of trust.—A spend- 
thrift trust is prima facie valid and 
the burden is on the beneficiary, or 
other person contesting it, to. show 
that he does not come within the 
classes for whom such trusts may 
be created. Sinnott v. Moore, 39 S.E. 
415, 113 Ga. 908. 


[b] Intent and motive.—The bur- 
den of showing the intent and motive 
of the settlor of a trust is on whoever 
attacks the validity of the settlement, 
if it does not appear from the instru- 
ment creating the trust. Security 
Trust & Safe Deposit Co. v. Farrady, 
82 A. 24, 9 Del.Ch. 306. 


Undue influence arising from rela- 
tionship of parties see infra § 82. 

39. See cases supra notes 36-38; 
and infra text and notes 40—42. 


40. Irvine v. Dunham, : ih 501, 
111) U.S. 827, 28 L.Ed) 44 


41. Irvine v. Dunham, supra. 

42. Inge v. Inge, 91 S.E. 142, 120 
Va. 329. 

43. Mantle v. White, 132 P. 22, 47 


Mont. 234. 


44. Wright v. Douglass, 7 N.Y. 564, 
1 Seld. 57. 


45. Alexander v. Spaulding, 66 N. 
E. 694, 160 Ind. 176. 


46. Wecessity see supra § 44. 


47. Starbuck v. Farmers’ L. & T. 
Co., 51 N.Y.S. 58, 28 App.Div. 272. 
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delivery of a deed creating a trust arises from the 
execution and recording thereof.*® 


Transfer of title.*® Where property is claimed 
under a trust mmposed on a third person, the bur- 
den is on the beneficiary to show that the legal title 
passed beyond the control of the settlor in his life- 
time, to the trustee or beneficiary.°° 


Termination of trust. While a party asserting 
that a trust once existing has terminated or been 
extinguished usually has the burden of proof,®+ a 
trust shown to have once existed will be presumed to 
have been extinguished after the lapse of forty 
years, and the death of all the original parties.®? 


[§ 81] (2) Deposits in Bank.®? Where the own- 
er of a bank deposit transfers it to the joint order 
of himself and another, a rebuttable presumption 
of a trust in the deposit arises,°* and, where the 
language of a deposit agreement shows prima facie 
the creation of a trust in favor of a third person, 
the burden is on the depositor to show want of in- 
tention to create a trust.°® If a person deposits his 
own money, in his own name, in trust for another, 
and dies before the beneficiary, without disaffirming 
the trust, a presumption arises that an absolute 
trust as to the balance remaining on deposit at the 
death of the depositor was created.°® There is no 
presumption that a trust in a savings bank deposit is 
irrevocable.5? 


[§ 82] (3) Relation of Parties. The general rule 
that the burden is on one asserting a trust to estab- 
lish the trust®® does not apply where the relation 
between the parties is of such a nature as to show 
that they did not meet on equal terms.°® But the 
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mere fact that a grantee of land was a nephew of 
the grantor is not sufficient to show such a confiden- 
tial relationship as to shift the burden of proof, 
and require the grantee to establish the nonexistence. 
of a trust.6° Where a conveyance is without con- 
sideration, and the parties are strangers, there is a 
presumption that the grantee holds in trust for the 
grantor, unless there is evidence establishing a gift,*! 
and the same rule applies where a wife transfers 
property to her husband without a valuable con- 
sideration,®? the burden being on the husband to 
show that the transfer was a gift and not a trust.°? 
On the other hand, where the conveyance is from hus- 
band to wife, the presumption is that it is a gift, 
rather than a trust,¢* and the husband has the bur- 
den of showing that a trust was created;°® but the 
presumption of a gift may be rebutted by evidence 
of facts showing that the husband’s intention was 
to create a trust.°® 


Fraud®? or undue influence.** The mere fact that 
confidential relations exist between the grantor on 
a deed of trust and one of the trustees contingently 
interested in the subject of the trust after the ter- 
mination of the trust, on the death of the grantor, 
does not raise a presumption that undue influence 
was exercised to procure the execution of the deed,®® 
especially where such deed has long been recognized, 
acquiesced in, and reaffirmed.7° On the other hand, 
the existence of a confidential or fiduciary relation 
may, under some circumstances, raise a presumption 
of undue influence, which will cast the burden of 
showing the want of undue influence on the party 
seeking to establish a trust.71. The fact that a gran- 
tor and a grantee in a deed are brothers, although 


—The presumption of gift arising 
from a deed to the wife of land pur- 


4g. Houlton v. Houlton, 86 A. 514, 58. See supra § 80. 

119 Mad. 180. 59. McConville v. Ingham, 112 A. 
49. Necessity see supra §§ 74-76. 85, 268 Pa. 507. 
50. Worthington’s Adm’r v. Red- [a] Rule applied.—Where the 


key, 99 N.E. 211, 86 Ohio St. 128. 
Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240; Blake v. Johnson, 
193 N.W. 388, 180 Wis. 485. 


52. Prevost v. Gratz, 6 Wheat. (U. 
S.) 481, 5 L.Ed. 311. 


53. Creation of trust by deposit in 
bank see supra §§ 65-68. 


54. Coburn vy. Shilling, 113 A. 761, 
138 Md. 177. 


55. Gimbel v. Gimbel, 128 A. 891, 
148 Md. 182; Walso v. Latterner, 173 
N.W. 741, 148 Minn. 364. 


56. Walso v. Latterner, 173 N.W. 
711, 143 Minn. 364; Fiocchi v. Smith, 
(N.J.Ch.) 97 A. 288; Matter of Tot- 
ten, 71 N.E. 748, 179 N.Y. Dae OM ee 
R.A. ili eek Ann.Cas. 900; Mahnken 
v. Seybolt, PASTE SIME NESS 622, 143 Mise. 
874; In re Cochrane’s Estate, 1.910) NAY. 
Ss. 895, 117 Mise. 18 [aff 194 N.Y.S. 
924]; Morris v. Sheehan, 184 N.Y.S. 
tet. 112) Mise, 222 Tatt 191 INnYas. 939) 
199 App.Div. 968]; In re Beagan’s 
Estate, 183 N.Y.S. 941, 112 Misc. 292; 
Walsh v. Emigrant Industrial Sav. 
Bank, 176 N.Y.S. 418, 106 Misc. 628; 
In re Bunt, 160 N.Y.S. 1118, 96 Misc. 
114; Thomas v. Newburgh Savings 
Bank, 130 N.Y.S. 810, 73 Misc. 308 
[aff 132 N.Y.S. 1148, 147 App.Div. 
937]; In re Henderson’s Estate, 198 
N.Y.S. 799; In re Reynolds’ Estate, 
163 N.Y.S. 803; In re Beaman’s Es- 
tate, 163 N.Y.S. 800. 


57. In re Vaughan’s Estate, 260 N. 
Y.S. 197, 145 Misc. 332 


grandchild of a very aged woman as- 
serted a gift of moneys intrusted to 
her, while the aged grandmother as- 
serted they were delivered merely for 
deposit, the burden is on the grand- 
child to establish a gift. McConville 
v. .Ingham, 112 A. 85, 268 Pa. 507. 


60. Carrier v. Richardson, 248 N. 
Y.S. 488, 139 Misc. 171. 


61. Bayles v. Crossman, 5 Ohio 


Dec. (Reprint) 354, 5 Am.L.Rec. 23; 


62. In re Bele ees Estate, 121 A. 
186, 277 Pa. 317; In re Brundage’s Es- 
tate, 201 N.W. 820, 185 Wis. 558, 


63. Inre Brundage’s Estate, supra. 


64, Ark.—Poole v. Oliver, 117 S.W. 
747, 89 Ark. 578. 


Fla.—Semple y. Semple, 105 So. 134, 
90 Fla. 7: 


Neb.—Bailey vy. Dobbins, 93 N.W. 
687, 67 Neb. 548. 
N.J.—Board of Missions and 


Church Extension of Protestant Epis- 
copal Church in Diocese of Newark v. 
Hebble, 122 A. 692, 95 N.J.Eq. 117. 


Pa.—In re Loeffler’s Estate, 121 A. 
WSO oats 


Generally see Husband and Wife § 
298. 


65. In re Dayen’s Hstate, 97 Pa. 
Super. 250. 

66. Poole v. Oliver, 117 S.W. 747, 
89 Ark. 85. 


[a] Contemporaneous 


agreement. 


chased by the husband may be rebut- 
ted by evidence of a contemporaneous 
agreement that the wife should take 
the land as trustee for the husband. 
ek v. Oliver, 117 S.W. 747, 89 Ark. 


67. Fraud in procuring contracts 
generally see Contracts §§ 279-309. 


68. Presumption of undue infiu- 
ence in procuring contracts generally 
see Contracts § 330. 


69. Townsend v. Allen, 13 N.Y.S. 
73 [aff 27 N.E. 8538, 126 N.Y. 646]. 


70. Townsend vy. Allen, supra 


71. Madden v. Glathart, 265 P. 42, 
125 Kan. 466; Holley v. Still, 74 S.E. 
LOGS 91 Se. 48:73 


[a] fIilustration.—Where a weak- 
ened woman was induced by her 
strong-minded husband and her step- 
son to execute a trust deed to the 
stepson, reserving the right to rents 
and profits, and giving the trustee 
power to mortgage or sell on her 
written consent, the burden of proof 
was on the husband and stepson seek- 
ing to uphold the trust to prove that 
it was not induced by undue influence. 
Oy. vy. Still, 74 S.B. 1065, 91 S.C. 


[b] Gack of independent advice.— 
Presumption of undue influence by 
son on father because of fiduciary re- 
lationship and failure to show inde- 
pendent advice, justifies the conclu- 
sion that an attempted conveyance by 
the father in trust was invalid. Mad- 
aon v. Glathart, 265 P. 42, 125 Kan. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§§ 82-83] 


insufficient in itself to show a confidential relation,’? 
may, together with other facts, cast on the grantee, 
in a deed made by his brother without considera- 


tion, the burden of showing that 
was fair and equitable. 


them to show that she voluntarily 


standing that it gave her no power 


72. Rodriguez v. PUI 1EZ 


375, 69 Cal.App. 399. 

73. Rodriguez v. Rodriguez, supra. 

[a] Thus, in administrator’s suit 
against decedent’s grantee to quiet 
title, showing that decedent had de- 
Sired to convey property to his sis- 
ter to hinder condemnation proceed- 
ings then pending, and on her refusal 
had requested her to telephone for de- 
fendant, decedent’s brother, to come, 
and that on defendant’s arrival a 
transfer was made without consider- 
ation, was sufficient to establish a 
prima facie case, under Civ. Code § 
2235, relating to presumptions against 
trustees, and place on defendant the 
burden of showing that the transac- 
tion was fair and equitable. Rodri- 
guez v. Rodriguez, 231 P. 375, 69 Cal. 
App. 399. 

74. Barnard v. Gantz, 35 N.E. 
140 N.Y. 249. 


Rodriguez, 


430, 


75. Generally see [vidence §§ 89- 
1729. 

76. See supra § 32 et seq. 

77. See Hvidence §§ 166-1729. 


Parol evidence to vary, add to, or 
contradict writing see infra § 84. 


78. U.S.—Portland Cremation 
Ass’n v. Commissioner of Internal 
Revenue, 31 F.(2d) 843. 


Cal.—Gunter v. Janes, 9 Cal. 643. 


Conn.—McDonald Vv. Hartford 
DMrustiCo., 32) Ad 902, 04-Connie Lid. 


Ga.—Lamb v. Girtman, 26 Ga. 625. 


Mo.—Platt v. Huegel, 32 S.W.(2d) 
605, 606, 326 Mo. 776 [quot Cyc]. 


On—Grayvevelbcard~atss ie (ol, 66 
Ore 59,169 [quot Cyc]. 


S.C.—Cave v. Anderson, 27 S.E. 693, 


50 S.C. 293; Gadsden v. Whaley, 14 
SiGe 200: 

79. Del.—Security Trust & Safe 
Deposit Co. v. Farrady, 82 24, 9 
Del.Ch. 306. 


Tll.—Trubey v. Pease, 88 N.E. 1005, 
240) 111. 513, 16 Ann.Cas. 3/70, 


Ind.—Richards vy. Wilson, 112 N.E. 
780, 185 Ind. 335; Nesbitt v. Stevens, 
69 NL 256, 261 dnd. 5195) Ransdel 
VAMNEOORE ms Dip TENG Lin GO Midd mhAG. iio. 
53 L.R.A. 753; Haxton v. McClaren, 
31 N.E. 48, 132 Ind. 235. 


Iowa.—In re Leigh’s Estate, 173 N. 
we ae 186 Iowa 931. 
afel, 258 S.W. 


953, 502 Ky. 

Me.—Gower v. Keene, 93 A. 546, 
113 Me. 249. 

Mass.—Thorp v. Lund, 116 N.H. 
946, 227 Mass. 474, Ann.Cas.1918B 
1204; Chase v. Perley, 19 N.B. 398, 


148 Mass. 289. 


Mich.—Barker v. Smith, 52 N.W. 
723, 92 Mich. 336. 
Mo.—Platt v. Huegel, 32 S.W.(2d) 


605, 606, 326 Mo. 776 [quot Cyc]. 

Neb.—Shelly v. Heater, 23 N.W. 
521, 17 Neb. 505. 

N.Y.—Putnam v. Lincoln Safe De- 
DOSiMOOn so) INE Han Oo el OuueINn Ye. Lh OOr 
Hirsh v. Auer, 40 N.E. 897, 146 N.Y. 
13; Mabie v. Bailey, 95 N.Y. 206 [aff 
12 Daly 60]; Chapman v. Porter, 69 
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So it has been held that, 
where a woman of advanced years executes to her 
son-in-law, who had for many years been her con- 
fidential adviser, and to her son a trust deed by 
which they are to be benefited, the burden is on 


TRUSTS 


the transaction 


made it, under- 
of revocation.‘+ 


IN Ces Org SUID Bian We ee OFC es Ol NG 
Starbuck v. Farmers’ L. & T. Co., 
N.Y.S. 58, 28 App. Diy.272 
N.C.—Taylor v. Dudley, 70 N.C. 
146; Ferguson v. Haas, 64 N.C. 772. 
Ohio.—-Paddock vy. Adams, 46 N.EH. 
1068, 56 Ohio St. 242. 
Or.—Gray v. Beard, 133 P. 791, 66 


448; 
byl 


Or. 59, 69 [quot Cyc]. 
Stes . Anderson, 27 S.E. 693, 
50).S.Ci 293, 


Tex.—Smith v. Hckford, 18 S.W. 
210; Massey v. Massey, 20 Tex. 134. 

Vt.—Connecticut River Sav. Bank 
vy. Albee, 25 A. 487, 64 Vt. 571, 33 Am. 
S.R. 944. 

Va.—Russell’s Ex’rs v. Passmore, 
103 S.B). 652, 127 Va. 475. 


Wash.—Adams v. Canutt, 119 P. 
865, 66 Wash. 422. 
[a] Gift or trust.—Where one took 


stock of building and loan associa- 
tion in his own name as trustee for 
another, to determine whether or not 
a gift or trust was intended, circum- 
stances attending the transaction and 
the subsequent use of the stock by 
the purchaser, aS well as the decla- 
rations of the apparent cestui que 
trust, may be given in evidence as 
part of the res gestee to show intent. 


Schauberger v. Tafel, 258 S.W. 953, 
AWARE 
[b] Showing absolute conveyance 


or will subject to trust.—(1) In ju- 
risdictions in which a parol trust 
may be engrafted on a deed, where 
there is a conflict between the parties 
as to whether or not a coriveyance is 
an absolute deed or a trust convey- 
ance, testimony as to the substance 
of the conversation between the par- 
ties at the time of the transaction, 
and the impression a witness derived 
therefrom as to the intention of the 
parties, is admissible. Leland v. 
Chamberlin, 120 S.W. 1040, 56 Tex. 
Civ.App. 256. (2) Evidence of dec- 
larations of the grantor not made in 
the grantee’s presence is admissible. 
Hambleton v. Southwest Texas Bap- 
tist Hospital, (Tex:Civ. App.) 172 -S. 
W. 574. (3) Such declarations are 
inadmissible because witness could 
not give the exact language or exact 
date. Hambleton v. Southwest Tex- 
as Baptist Hospital, supra. (4) Dec- 
larations of a deceased grantor show- 
ing a parol trust are not hearsay. 
Hambleton v. Southwest Texas Bap- 
tist. Hospital. supra. (5) Evidence 
of the feeling of a grantor toward 
her granddaughters, who claimed 
that they were entitled under’a parol 
trust, is admissible. Hambleton v. 
Southwest Texas Baptist Hospital, 
supra. (6) Hvidence of the grantor’s 
intention, many years before convey- 
ance is admissible. Hambleton v. 
Southwest Texas Baptist Hospital, 
Spoheney KC) abel iy Sshbulie lope” Feel ouronaits} 
grandchildren to establish a_ parol 
trust on land conveyed to defendant 
by her mother, introduction in evi- 
dence of a prior deed to defendant is 
proper to show that defendant had 
received help from mother in view of 
evidence by defendant showing gift 
to grandchildren’s fathers. Hamble- 
ton v. Dignowity, (Tex.Civ.App.) 196 


[§ 83] b. Admissibility’°—(1) In General. 
ject to the limitations imposed by the statute of 
frauds’® and the general rules as to the competency 
of evidence,’? an express trust may be proved not 
only by express declarations, but also by cireum- 
stances from which its existence may be inferred," 
and to this end evidence of the acts and declara- 
tions, either oral or written, of the parties, as well 
as the surrounding circumstances, may be admitted 
to show the existence™® or nonexistence®® of a trust, 
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Sub- 


S.W. 864. (8) Plats and deeds as well 
as statements of grantor made prior 
to her will executed four years be- 
fore the deeds conveying the land 
are admissible. Hambleton v. Digno- 
wity, supra. (9) In an action to en- 
graft parol trust on will, evidence 
that after testator’s death plaintiff 
filed suit for unpaid wages, and sub- 
sequently executed release for claims 
against devisee and testator’s estate, 
is admissible. McClure v. Fall, (Tex. 
Civ.App.) 42 S.W.(@d) 821. (10) 
Where plaintiff, seeking to ingraft 
parol trust in his favor on will, in- 
troduced evidence on amount of com- 
pensation received by him from testa- 
tor for services, admitting defend- 
ant’s evidence that plaintiff had ac- 
cumulated considerable estate, was 
proper. McClure vy. Fall, supra. 

[ec] Deposit in bank.—Hvidence 
aliunde is admissible to show that the 
person in whose name a bank deposit 
stands is not the real owner, but holds 
the legal title as trustee for another. 
Gower v. Keene, 93 A. 546, 113 Me. 249. 

{d] Evidence held admissible.— 
(1) Where decedent made a will and . 
settled a trust at the same time, proof 
of the making of the will was rele- 
vant, as tending to show her intent 
to make the donation under the trust, 
which became effective immediately, 
and did not depend on her death. Se- 
curity Trust & Safe Deposit Co. v. 
Farrady, 82 A. 24, 9 Del.Ch. 306. (2) 
Where a person purchases and pays 
for stock of a building and loan as- 
sociation, and has the certificate is- 
sued to himself as trustee for a third 
person, retaining the possession and 
control of the certificate himself, the 
certificate constitutes prima facie evi- 
dence of intention to create a trust, 
but this may be strengthened or re- 
butted by the surrounding circum- 
stances, and the attendant as well as 
subsequent acts and declarations of 
the parties, and parol evidence is com- 
petent for this purpose. Schauberger 
Ve Datel, (Zos tS We 953.7 20 cyan OF 
(3) One’s declarations to the effect 
that he intended a subscription of 
stock for the benefit of another is 
admissible against him for the pur- 
pose of establishing a trust in the 
stock in favor of such other. Chap- 
man v. Porter, 69 N.Y. 276. (4) In 
a suit against a trustee’s estate to 
establish a parol trust of bank stock, 
a deathbed declaration of donor that 
he had partially revoked the gift as 
first made to his oldest son exclusive- 
ly and had directed the trustee to hold 
the stock for the benefit of all donor’s 
children is admissible. Russell's 
Hx’rs v. Passmore, 103 S.E. 652, 127 
Va. 475. (5) Testimony of a witness 
giving his recollection of a statement 
made by the trustee relative to the 
existence of the trust is admissible. 
Russell’s Ex’rs v. Passmore, supra. 

{e] In California, under Civ. Code 
§ 2254, all the declarations of a donor 
made to a trustee in relation to a 
trust before acceptance, except where 
the trust is declared in writing, are 
admissible as part of the declaration 
of the trust. Drinkhouse vy. German 
Savings & Loan Society, 118 P. 958, 17 
Cal.App. 162. 

80. Md.—Foschia v. Woschia, 148 
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and to establish its nature, purpose, and terms,*+ 
A writing in which 
one sought to be held as trustee acknowledges the 
existence of the trust is admissible,** although not 
acknowledged as required by law.*# 
hand, evidence should be excluded where it does 
not tend, in any way, to show the existence of a 
trust,°°> or where, under the general rules of evi- 
dence,*® it is incompetent,®* as where it is hearsay,** 
or consists of mere declarations of a grantor made 


or the beneficiary therein.®2 


A. 121, 158 Mad. 69. 


Mich.—Botsford v. Bradfield, 
N.W. 620, 141 Mich. 370. 


N.J.—Hanson v. South Trenton 
First Presb. Church, 11 N.J.Eq. 441. 


Tex.—Latham y. Jordan, (Civ.App.) 
3 S.W.(2d) 555 [rev on another 
ground (Commn.App.) 17 S.W.(2d) 
805]; Hambleton v. Southwest Texas 
Be prist Hospital, (Civ.App.) 172 S.W. 

Va.—Massie v. Parrish, 
691, 140 Va. 717. 


[a] Bank deposit.—Widow suing 
for deposit in husband’s name “in 
trust for self and” another was enti- 
tled to show that trust was not in- 
tended. Foschia v. Foschia, 148 A. 
121, 158 Md. 69. 


[b] Evidence held admissible.— 
Where plaintiff, as agent for another, 
instituted bill in equity, and there- 
after individually filed a_ petition 
claiming one-half interest in lands 
under agreement with purchaser, on 
issues submitted to jury, the court 
commissioner’s report and depositions 
taken on the original bill were prop- 
erly received in evidence, where they 
tended to show that at institution of 
suit plaintiff made no claim to the 
land. Massie v. Parrish, 125 S.E. 691, 
140 Va. 717. 


81. Kendrick vy. Ray, 53 N.H. 823, 
173 Mass. 305, 73 Am.S.R. 289. 


82. Kendrick v. Ray, supra. 


{a] Life insurance policy.— Where 
a life insurance policy, payable to a 
certain person as trustee, discloses 
neither the terms of the trust nor the 
beneficiary, the declarations of the 
trustor, parol as weil as written, are 
admissible to establish the benefici- 
ary and the terms of the trust. Ken- 
drick v. Ray, 53 N.E. 823, 173 Mass. 
305, 73 Am.S.R. 289. 

83. Massey v. Massey, 20 Tex. 134. 

fa] Unsigned typewritten will of 
alleged trustee is admissible to prove 
trust agreement. Porter v. Rogers, 
(Tex.Civ: App.) 293 S:W. 577. 


84 Mortimer v. Jackson, (Tex. 
Civ.App.) 155 S.W. 341 [aff (Commn. 
App.) 206 S.W. 510]. 

@5. Minn.—Graham v. Graham, 87 
N.W. 923, 84 Minn. 325. 


Mo.—McKee y. Allen, 103 S.W. 76, 
204 Mo. 655. 

N.Y¥.—Van Amringe v. Barnett, 21 
N.Y.Super. 357; Mahnken v. Seybolt, 
257 N.Y.S. 622, 143 Misc. 874. 


Pa.—Braun v. First German Evan- 
gelical Lutheran Church, 47 A. 963, 
198 Pa. 152. 


S.C.—Gowdy v. Gowdy, 65 S.E. 385, 
83 S.C. 349; Bell v. Edwards, 59 S.E. 
DoD, 18 9-0. 490. 


Tex.—Hambleton v. Southwest Tex- 
as Baptist Hospital, (Civ.App.) 172 
S.W. 574. 

[a] Showing absolute conveyance 
or will subject to trust.—(1) Evi- 
dence that the grantor made presents 
to one of the alleged beneficiaries is 
inadmissible to establish a parol trust 


104 


125 S.E. 
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On the other 


on a conveyance absolute on its face. 
Hambleton v. Southwest Texas Bap- 
tist Hospital, (Tex.Civ.App.) 172 S.W. 
574. (2) Testimony of the payment 
of bills of the grantee in New York 
and Hot Springs is not relevant to a 
claim that the land was subject to a 
parol trust. Hambleton v. Southwest 
Texas Baptist Hospital, supra. (3) 
Evidence that a grantor had support- 
ed the grantee is immaterial. Ham- 
bleton v. Southwest Texas Baptist 
Hospital, supra. (4) Evidence of the 
poverty of the alleged beneficiaries 
is inadmissible. Hambleton v. South- 
west Texas Baptist Hospital, supra. 
(5) Evidence of what a grantee said 
she would do with land is not admis- 
sible. Hambleton v. Southwest Tex- 
as Baptist Hospital, supra. (6) Tes- 
timony that defendant had knowledge 
of provisions in previous will of gran- 
tor is inadmissible. Hambleton v. 
Dignowity, (Tex.Civ.App.) 196 S.W. 
864. (7) Testimony in regard to acts 
relied on to show exercise or control 
of premises by grantor was inadmis- 
sible. Hambleton v. Dignowity, su- 
pra. (8) In action to engraft parol 
trust in plaintiff's favor on will, tes- 
timony that testator had stated that 
he did not wish certain persons to 
receive property was properly exclud- 
ed for remoteness. McClure v. Fall, 
(Tex.Civ.App.) 42 S.W.(2d) 821. (9) 
Testimony that devisee violated ex- 
press wishes of testator was properly 
excluded for the same reason. Mc- 
Clure v. Fall, supra. (10) So testi- 
mony showing devisee’s treatment of 
party to whom devisee devised prop- 
erty after such party’s husband be- 
gan to manage estate was properly 
excluded for remoteness. McClure v. 
Fall, supra. 

[ob] Fragment of paper, bearing 
no date and directed to no one. is not 
admissible, in the absence of other 
evidence Showing the context of the 
whole paper and the connection in 
which it was written. McKee v. Al- 
len, 103 S.W. 76, 204 Mo. 655. 


{[c] Evidence held inadmissible.— 
It is proper to exclude evidence of 
an agreement of a grantee to hold 
in trust where the party offering the 
evidence has made the grantor’s al- 
leged incapacity the main issue in the 
case, and where it is not claimed that 
the grantor was a party to the agree- 
ment, aS an express trust cannot be 
established in property without the 
owner’s consent. Graham y. Graham, 
87 N.W. 9238, 84 Minn. 325. 


86. Competency of evidence gener- 
ally see Evidence §§ 166-1729. 

87. Durrett v. McWhorter, 129 S.E. 
870, 161 Ga. 179; Mahan v. Schroeder, 
86 N.E. 97, 236 Ill. 892. 

[a] Declarations of grantee.—In 
a suit by heirs to set aside deeds from 
ancestor to defendants and also an- 
cestor’s will and judgment probating 
it, and for recovery of distributive 
shares, where there was no evidence 
that defendants had suggested to an- 
cestor scheme that he should convey 
land to them and that they would di- 
vide it equally, there was no error in 
rejecting evidence of plaintiff's wit- 


ee 


[§ 83 


after he has parted with all interest in the proper- 
ty,®® even though he retained possession and abso- 
lute control thereof.®° 
deposits money in a bank under circumstances rais- 
ing the presumption of a trust are incompetent, it 
made after the deposit, to show that the depositor 
did not intend to create a trust.?? 
trust cannot introduce his own declarations to estab- 
lish the trust,’2 but, unless disqualified on some 
other ground, he ean testify to the facts, like any 


So declarations of one who 


The cestui que 


ness that defendants had said that 
they were going to divide the Iand 
equally. Durrett v. McWhorter, 129 
Sih OG IkGh Ceres nee * 


{[b] Statements by a wife, not in 
the presence of her husband and not 
forming a part of the transaction, by 
which she turned over a note and 
mortgage to him, are not competent 
to show an express trust in the note 
and mortgage. Mahan v. Schroeder, 
86 NE. 97, 236) Til. 392: 


{c] Subsequent acts and circum- 
stances, not a part of the res geste, 
eannot affect the intent apparent in 
the original transaction. Hyde v. 
Kitchen, 23 N.Y.S. 573, 69 Hun 280. 


ss. Storms v. Simpson, 16 S.W. 
371, 18 Ky.l. 146; Putnam v. Lincoln 
ee Deposit Co., 83 N.H. 789, 191 N.Y. 


[a] IlMustration.—Statements of 
witnesses that they “understood” at 
the time of a judicial sale that the 
purchaser bid in the property in trust 
for others, and that an assignee of 
the purchaser had so informed them, 
are incompetent to show the charac- 
ter of the title acquired by the pur- 
chaser. Storms vy. Simpson, 16 S.W. 
871, 18 Ky.L. 146. 


89. Conn.—Todd v. Munson, 4 A. 
99, 538 Conn. 579. 


Ill.—-Michigan Mut. Life Ins. Co. v. 
Liphart, 177 Ill.App. 645. 


Mich.—Kerschensteiner v. North- 
ern Michigan Land Co., 221 N.W. 322, 
244 Mich. 403. 


N.Y.—Tierney v. Fitzpatrick, 88 N. 
7502195 Nex. 433° 

Tex.—Jamison v. Wells, (Civ.App.) 
236 S.W. 806 [rev on other grounds 
(Commn.App.) 252 S.W. 1023]; Ham- 
bleton v. Southwest Texas Baptist 
Hospital, (Civ.App.) 172 S.W. 574. 


{a] Trust in proceeds of life in- 
Surance policy cannot be shown by 
declarations of insured made to a 
stranger after issuance of the policy. 
Michigan Life Ins. Co. v. Liphart, 177 
Ill.App. 645. 


80. Hambleton vy. Dignowity, (Tex. 
Civ.App.) 196 S.W. 864. 


91. Tierney v. Fitzpatrick, 88 N.E. 
750, 195 N.Y. 433; In re Bunt, 160 N. 
Y.S. 1118, 96 Mise. 114. 


_[a] Ylustration.—Where, the prin- 
cipal issue litigated in an action is 
whether a tentative trust in favor of 
plaintiff, evidenced by the deposit of 
money in a savings bank by defend- 
ant’s testator as trustee for plaintiff, 
had become irrevocable, declarations 
made by the depositor, since deceased, 
subsequent to such deposit, to the ef- 
fect that the reason he had opened the 
account in trust for plaintiff was that 
he already had as much money in 
such bank as he was permitted to 
have in his own name and that he had 
adopted this course in order to get his 
interest, are incompetent to prove that 
the depositor did not intend to create 
a trust for plaintiff. Tierney vy. Fitz- 
patrick, 88 N.E. 750, 195 N.Y. 433. 


92. Mortimer y. Jackson, (Tex.Civ. 
App.) 155 S.W. 341, 343 [aff (Commn. 


For later cases; developments and changes in the law see Annotations, same title and section number, 


; 
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other witness,®* even though such testimony is self- 
serving’.°4 

Revocation of trust. Declarations of the creator 
of a trust made after the trust has been fully created 
are inadmissible to show a revocation, where no pow- 
er of revocation has been reserved by him.?> On 
the other hand, it has been held that a decedent’s 
declarations, when executing a will, are admissible 
te show a revocation of a tentative trust in a bank 
account. °° 


[§ 84] (2) Parol Evidence.°* Except in those ju- 
risdictions where the seventh section of the lingush 
statute of frauds has not been reénacted in any 
form,°* an express trust in real property cannot 
be established by parol,®® and, regardless of whether 
the subject matter is real or personal property, 
where an agreement purporting or relied on to create 
a trust is reduced to writing, parol evidence is not 
admissible to vary, add to, or contradict the writ- 
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ten instrument,! if such instrument is complete? and 
free from ambiguity.* But parol evidence of the 
circumstances surrounding the execution of an agree- 
ment may be received, where such evidence does not 
vary or contradict the instrument, but affirms it 
and shows the reason for its execution,* and, where 
the existence of a trust is clearly established by a 
writing, parol evidence is admissible to make clear 
its nature, purpose, and terms,’ or to explain the 
position of the parties,® and show the consideration 
of the agreement.’ Moreover, the parol evidence 
rule does not apply where the exclusion of such evi- 
dence would result in fraud,® or where it is sought 
to show that the consideration named in a deed 
did not pass;® and, since a trust in personalty may 
be created by parol,'® parol evidence is admissible 
to supply the purpose of such a trust, which is not 
stated in the instrument declaring it.1! After parol 
evidence has been introduced without objection, it 
may be considered as proof of an express trust,*? 


App.) 206 S.W. 
Trusts id. 

98. Mortimer v. Jackson, supra. 

94 Mortimer v. Jackson, (Tex.Civ. 
App.) 155 S.W. 341 [aff (Commn.App.) 
206 S.W. 510]. 

95. Connecticut River Sav. Bank v. 
Albee, 25 A. 487, 64 Vt. 571, 33 Am.S. 
R. 944. 

96. In re Richardson’s Hstate, 235 
N.Y.S. 747, 134 Misc. 174. A 


510, and cit Perry 


$7. Generally see Evidence §§ 
1380-1729. 
98. See supra § 34. 


Relevancy of evidence in jurisdic- 
tlons where parol trust may be en- 
grafted on will or absolute deed see 
supra § 103 notes 79 [b], 85 [a]. 

99. See supra § 33. 

1. U.S.—Walrath v. Roberts, 12 F. 
(2d) 443. 

Colo.—Annis v. Wilson, 25 P. 304, 15 
Colo. 236. 5 

Conn.—Potter v. Yale College, 8 
Conn. 52. 

Ga.—Simms v. Smith, 11 Ga. 195. 

Me.—Chadwick v. Perkins, 3 Me. 

9. 


Md.—Hertle v. McDonald, 2 Md.Ch. 
128. 

Minn.—Mattsen v. U. S. Ensilage 
Harvester Co., 213 N.W. 8938, 171 Minn. 
237. 

N.H.—Gale v. Sulloway, 62 N.H. 57; 
Graves v. Graves, 29 N.H. 129. 

N.J.—Peer v. Peer, 11 N.J.Eq. 432. 

N.Y.—Wallace vy. Berdell, 97 N.Y. 
13; Cook v. Barr, 44 N.Y. 156; Rich- 
ards v. Crocker, 20 N.Y.S. 954 [aff 37 
NeHY 8275143) N.Y. 63d; kimbally- 
De Grauw, 9 N.Y.St. 339. 

Pa.—Braun v. First German Evan- 
gelical Lutheran Church, 47 A. 963, 
198 Pa. 152; Martin vi Baird, 34 A. 
809, 175 Pa. 540. 

Tenn.—Mee v. Mee, 82 S.W. 830, 113 
Tenn. 453, 106 Am.S.R. 865. 

Vt.—O’Brien v. Holden, 160 A. 192, 
LOA t.. 8i8/Sie 

W.Va.—Crawford v. Caplinger, 158 
S.E. 717, 110 W.Va. 498. 

[a] Donee’s receipts for trust se- 
eurities, given her by sole beneficiary 
of trust created by latter, are inad- 
missible to modify terms of written 
declaration of trust. O’Brien’ v. 
Holden, 166 A. 192, 104 Vt. 338. 

[b] Where deed creates discretion- 
ary trust, a mandatory trust cannot 
be established by parol evidence. Mee 
vy. Mee, 82 S.W. 830, 113 Tenn. 453, 
106 Am.S.R. 865. 

[ce] Adding condition subsequent. 


—In an action by the grantee in a 
deed of trust to recover the land con- 
veyed by it from the executor of the 
grantor, who had taken possession 
thereof, it was not competent by parol 
evidence substantially to add a condi- 
tion subsequent to the written terms 
of the instrument, although this was 
offered as being explanatory of the 
consideration. Huger v. Protestant 
Episcopal Church in Diocese of Geor- 
gia, 73 S.E. 385, 137 Ga. 205. 


[d] Rule inapplicable.—Direction 
of decedent to savings bank to credit 
her funds to existing trust account in 
husband’s name did not constitute 
trust instrument which could not be 
varied by parol. In re Kive’s Estate, 
248 N.Y.S. 677, 189 Misc. 273. 


2. Bergman v. Bergman, 153 N.E. 
735, 323 Tl. 738; Supreme Lodge, K. 
PB. v. Rutzler, 100 A. 189,187 NiJ.eq: 
342 [mod 98 A. 836, 86 N.J.Eq. 327]; 
O’Brien y. Holden, 160 A. 192, 104 Vt. 


[a] Writing not complete.—Where 
an agreement among three persons to 
consolidate two newspapers was made 
by parol and the number of shares of 
each of the organizers in the new cor- 
poration was so fixed, parol evidence 
was admissible to explain that one 
who held the legal] title to ten shares 
held three and one-third in trust for 
the other two, even though the agree- 
ment whereby the stock was issued 
was in writing. Nelson v. Kress, 129 
N.W. 790, 145 Wis. 38. 


3. Crawford v. Nies, 113 N.E. 408, 
224 Mass. 474; Supreme Lodge, K. P. 
v. Rutzler, 100 A. 189, 87 N.J.Hq. 342 
[miod S985 AD ESsG 36 INiMan 32i5 
Oeetien v. Holden, 160 A. 192, 104 Vt. 
338. 


4. Pratt v. Ayer, 3 Pinn. (Wis.) 
236, 3 Chandl. 265. 

5. U.S.—Stoehr vy. Miller, 296 F. 
414. 


Ill.—Bergman v. Bergman, 153 N. 
BS dO Mme coer lUlnn Pore Ora ava ETO, Olu 
BH. 498, 250 Ill. 384; Kingsbury v. 
Burnside, 58 Ill. 328, 11 Am.R. 67. 

Ind.—Richards y. Wilson, 112 N.E. 
TESA Wiss ARS BRE 

Mass.—Geddes v. Congdon, 159 N. 
BE. 915, 262 Mass. 294. 

S.C.—Reid v. Reid, 33 S.C.Eq. 213. 

Vt.—Drew v. Corliss, 27 A. 613, 65 
Vt. 650. 

Wash.—Adams v. Canutt, 119 P. 865, 
66 Wash. 422. 

{a] Ilustrations.—(1) In deter- 
mining the nature of a trust in lend, 
originating in a public subscription 
for a land purchase, where the sub- 
scription paper was not ‘sufficient to 


show the subscriber’s intent as to a 
contingency later arising, other writ- 


ings and memoranda and parol evi- 


dence of circumstances at time of 
subscription were competent. Rich- 
ards v. Wilson, 112 N.E. 780, 185 Ind. 
335. (2) Where one signs a written 
declaration of trust which he retains 
in his own possession and never dis- 
closes to the person designated as ces- 
tui que trust or any one for him, 
while the document prima facie cre- 
ates a trust, evidence aliunde may be 
received to determine the intent and 
effect of the instrument. Stoehr vy. 
Miller, 296 F. 414. (3) Where an as- 
signment of a contract to purchase 
school land from the state in fact cre- 
ated a trust, whereby a bank, as trus- 
tee, was to take the title on the com- 
pletion of the state’s contract of sale, 
and convey the property to plaintiffs’ 
assignor and defendants, but the trust 
agreement was ambiguous as to the 
duty of the trustee to receive and nrxy 
money to the state, parol evidence 
was admissible to make the instru- 
ment definite and certain, so that it 
might be construed in the light of the 
object sought to be attained. Adams 
v. Canutt, 119 P. 865, 66 Wash. 422. 


{b] In New Jersey the rule has 
been stated as follows: “The exac- 
tion that the terms for an express 
trust must be disclosed by, the writ- 
ten evidence with sufficient certcinty 
to enable a court of equity to enforce 
its performance by its decree in no 
way denies to parol evidence its 
recognized office to disclose the cir- 
cumstances under which the written 
evidence may have been executed in 
appropriate aid of its construction; 
but the statutory written evidence, 
properly construed, must establish the 
existence of the trust and its terms.” 
Austin v. Young, 106 A. 395, 90 N.J. 


Ba: (4700-50. 
6& Richards v. Wilson, 112 N.E. 
780. 184 Ind. 325: White vy. Rice, 70 


N.W. 1024, 112 Mich. 403. 

7. Ransdel v.. Moore, 53 NEY 767, 
TH: Unde S.. Powe ior oVWalalee mvs 
Rice, 70 N.W. 1024, 112 Mich. 403. 

8. Masterson v. Amarillo Oil Co., 
(Tex.Civ.App.) 253 S.W. 908. 

9. Hall v. Linkenauger, 
845, 105 W.Va. 385. 

10. See supra § 387. 

Relevancy of evidence to show ex- 
istence or nonexistence of trust in 
igen see cases passim supra § 


142 S.E. 


11. Taber v. Bailey, 135 P. 975, 22 
Cal.App. 617; Jackson v. Hughes, 52 
S.W.(2d) 687. 

12. Forest vy. Rogers, 
1105, 128 Mo.App. 6. 


106 S.W. 


824 [65 C.J.] 


and, whenever parol evidence is received to prove a 
trust under a deed absolute on its face, the same 
kind of evidence is admissible to defeat it.1% 


Showing recognition or performance of trust.14 
Since a trust in land is taken out of the statute of 
frauds by the trustee’s acknowledgement or execu- 
tion thereof,*® parol evidence is admissible to show 
that it has been so acknowledged?® or carried into 


effect.17 


[§ 85] c. Weight and SufficiencytS—(1) General 


13. Newhall v. Le Breton, 7 S.Ct. 
azo, LL9 W.S:- 259; 30 L.Ed: 33. 


14. See also supra § 83 text and 
notes 83, 84. 


15. See supra § 39. 


16 McRae v. McRae, 227 P. 933, 
67 Cal.App. 480; Nolan vy. Guggerty, 
174 N.W. 706, 187 Iowa 980; Chase v. 
Perley, 19 N.E. 398, 148 Mass. 289; 
Sinclair v. Purdy, 139 N.E. 255, 235 
N.Y. 245; Hutchins v. Van Vechten, 
35 N.B. 446, 140 N.Y. 115. 


[a] Ilustration.—In an action to 
have it declared that defendant held 
certain lands in trust for the joint 
benefit of himself and plaintiff’s tes- 
tator, where it appears that a few 
years after the property was con- 
veyed to defendant he execyted a 
power of attorney to the law partner 
of plaintiff’s testator, authorizing him 
to sell the land and at the same time 
wrote him a letter stating that the 
proceeds of the sale would belong to 
defendant. and plaintiff's testator 
jointly, an unsigned paper in the 
handwriting of defendant and letters 
from defendant, bearing on the prob- 
ability of plaintiff's testator having a 
joint interest in the premises, are ad- 
missible in evidence, where they were 
presumptively sent or delivered by de- 
fendant to deceased, and explained 
and tended to confirm what defendant 
had stated in the letter to the at- 
torney in regard to the interest of 
the parties in the land. Hutchins v. 
Van Vechten, 35 N.H. 446, 140 N.Y. 
sales 


17. Moore vy. Cottingham, 90 Ind. 


239; Collar v. Collar, 49 N.W. 551, 86 
Mich. 507; Bitely v. Bitely, 48 N.W. 
540, 85 Mich. 227. 

{a] TIllustration.—Where a _hus- 


band deeds property to his wife on 
the understanding that it is to be de- 
vised by her to a university, and the 
agreement is fully performed by both, 
it may be evidenced by a declaration 
of the wife made at the time, and let- 
ters written by the husband with her 
consent, in regard thereto. Barker v. 
Smith, 52 N.W. 723, 92 Mich. 336. 

18. Generally see Evidence §§ 1730- 
1806. 

19. Welter v. Whitman, (Tex.Civ. 
App.) 22 S.W.(2d) 155; Massie v. 
Parrish, 125 S.E. 691, 140 Va. 717. 


[a] Gne asserting that purchaser 
at execution sale is trustee, under a 
parol agreement to purchase for his 
benefit, has the burden of showing by 
a preponderance of the evidence that 
the purchaser obtaining a deed. in the 
usual form holds the property in 
trust. Buckner v. Carter, (Tex.Civ. 
App.) 187 S.W. 442, 

[b] Certainty of agreement.— 
Complainant suing to establish ex- 
press trust in realty, based on a parol 
agreement, must show by a pre- 
ponderance of evidence that _ the 
agreement is certain and definite. 
Jackson v. Greenhow, 156 S.E. 377, 
Tb View los: 

[ec] Paxt performance.—Complain, 
ant suing to establish express trust 
in realty, based on parol agreement, 
must show by a preponderance of the 
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Rules. 


quired.*? 


9222 


“clear, 
and convincing, 


evidence that the acts relied on for 
part performance were done pursuant 
to the agreement. Jackson v. Green- 
how, 156 S.E. 377, 155 Va. 758. 

20. Stubblefield v. Stubblefield, 
(Tex.Civ.App.) 45 S.W. 965. 

21. Grimes v. Andrews, 87 S.E. 341, 
170 N.C. 515; Hemphill y. Hemphill, 
6 S.H. 201, 99 N.C. 436. 

fa] Agreement by purchaser at 
forecloscure sale.—One Seeking to en- 
graft a parol trust on land on the 
theory that the purchaser at foreclo- 
‘sure sale agreed to hold the property 
for the benefit of the mortgagor on 
his repayment of the price has the 
burden of proving the existence of 
the trust by more than a bare pre- 
ponderance of the evidence. Grimes 
v. Andrews, 87 S.E. 341, 170 N.C. 515. 

Degree of proof in civil actions gen- 
erally see Evidence §§ 1730-1762. 

22. U.S.—Eschen v. Steers, 1@ F. 
(2d) 739. 

Ky.—Ginn’s Adm’x vy. Ginn’s Adm’r, 
32 S.W.(2d) 971, 236 Ky. 217. 

Mo.—Childs v. Wesleyan Cemetery 
Ass'n, 4 Mo.App. 74. 

Ohio.—Whitehead v. Bishop, 155 N. 
BH. 565, 23 OhioApp. 315. 

Tex.—Jamison vy. Wells, (Civ.App.) 
236 S.W. 806 [rev on other grounds 
(Commn.App:) §252"S.wW. 1023]; 

[a] Imperfect gift, to be enforced 
as trust, must be established by clear 
proof. Ginn’s Adm’x v. Ginn’s Adm’r, 
32 S.W.(2d) 971, 236 Ky. 217. 

[b] Clear intention to establish 
completed express trust in personal 
property must be shown by the evi- 
dence, whether such evidence is in 
writing or parol. Eschen y. Steers, 
LOVE dF eo: 

[ec] Delivery of property.—Clear 
proof of delivery of property to be 
placed in trust is necessary for es- 
tablishment of nontestamentary trust. 
Whitehead v. Bishop, 155 N.E. 565, 23 
OhioApp. 315. 

23. Catherwood v. Morris, 178 N.E. 
487, 345 Ill. 617; Watson v. Payne, 128 
S.W. 238, 143 Mo.App. 721. 


24. McGuire v. Hansen, 279 P. 413, 
48 Idaho 34; Orton vy. Tannenbaum, 
185 N.Y.S. 681, 194 App.Div. 214 [rev 
on other grounds 181 N.Y.S. 84, 110 
Mise. 128]. 

[a] Parol gift of securities in 
trust, made by decedent, must be es- 
tablished by the beneficiaries against 
the trustee by satisfactory proof, and 
if the matter is left in doubt, the gift 
must fail. Orton v. Tannenbaum, 185 
N.Y.S. 681, 194 App.Div. 214 [rev 181 
N.Y.S. 84, 110 Misc. 128]. 


25. U.S.—Allen v. Withrow, 8 S. 
CU S17, LL0. UssS) 119) 28° Bid. 90: 


Ariz.—Costello v, Cunningham, 147 
P. 701, 16 Ariz. 447. 

Ark.—Oliver v. Oliver, 34 S.W.(2d) 
226, 182 Ark. 1025; Fenter v. First 
Nat. Bank; 30 S.W.(2d) 820, 182 Ark. 
89; BEickhoff v. Scott, 208 S.W. 421, 
1387 Ark. 170. 

Cal.—Taylor v. Bunnell, 296 P. 288, 
211 Cal. 601; Holland v. Bank of Italy 


[§§ 84-85 


While it has been held in some eases that the 
existence of a, parol trust in land must be established 
by a preponderance of the evidence,'® and that a 
preponderance of the evidence is sufficient for this 
purpose,”° it is generally held that something more 
than a mere preponderance of the evidence is re- 
The degree or quality of proof necessary 
to establish a trust, either in land or personalty, has 
variously been expressed by the use of the terms 


“convincing,’’?3 
192 


“satisfactory,’?* “clear 


5 “clear and satistactory,’?° “clear, 
Nat. Trust & Savings Ass’n, 1 P.(2d) 
1031, 115 Cal.App. 472. 

Colo.—Lambrecht v. Poudre Valley 
Nat. ‘Bank of Ft. Collins, 265 P. 901, 
83 Colo. 387; Fee v. Wells, 176 P. 829, 
65 Colo. 348. 

Fla.—Williams v. McAdow, 137 So. 
891, 103 Fla. 644; Hill v. Beacham, 85 
So. 147, -79 Fla. 430. 

Ili.—Ford vy. Lighthall, 159 N.E. 298, 
328 Ill. 107; Harris Trust & Savings 
Bank vy. Morse, 238 I1l.App. 232. 


Ky.—Johnson v. Wikstrom, 47 S.W. 


(2d) 6), 242 Ky. 686% Meadors sx 
Meadors’ Adm’r, 233 S.W. 1058, 192 
Ky. 457; Henry v. Henry’s Ex’rs, 205 


S.W. 601, 181 Ky. 553. 


Me.— Gower v. Keene, 93 A. 546, 113 
Me. 249. 

Md.—Moran v. O’Brien, 144 A. 257, 
156 Md. 221; Geoghegan y. Smith, 105 
A. 864, 133 Md. 535. 

N.J.—Stines v. Carton, 129 A. 251, 
98 N.J.Eq. 415, 2 N.J.Misc. 807. 

N.C.—Cunningham v. Long, 120 S. 
EK. $1, 186 N.C. 526; Anderson vy. An- 
derson,, 99 —S'H> Gk0G; stip Nee oie 
Boone v. Lee, 95 S.E. 659, 175 N.C. 
383; Kelly v. McNeill, 24 S.E. 738, 118 
N.C. 349. 


Ohio.—Kukla v. Gonski, 179 N.E. 
206, 40 Ohio App. 575; Amntenen v. 
Frazer, 153 N.E. 229, 22 OhioApp. 121; 
McClain vy. Custer, 29 Ohio C.A. 591. 

Pa.—Lawrence y. Godfrey, 146 A. 
LOG 2916) Par Aer ; 


Tex.—Callaway v. Smead, (Civ. 
App.) 33 S.W.(2d) 552. 
Utah.—Jensen v. Howell, 282 P. 


1034, 75 Utah 64; Jimpson v. Chand- 
lens 202 er datas ey GieWitainmae oe 


Va.—Daniel vy. Viar, 137 S.B. 526, 
147 Va. 323; Brame v. Read, 118 S.E. 
117, 136 Va. 219; Page v. Page, 110 
S.E. 370, 132 Va. 63; Powers v. Long, 
108 S.E. 664, 1381 Va. 284; Hook v. 
Hook, 101 S.H. 228, 126 Va. 249; 
Fleenor v. Hensley, 93 S.E. 582, 121 
Va. 367; Berry v. Berry’s Executors 
and Trustees, 89 S.H. 242, 119 Vai 9. 


Wash.—Sewell vy. Sewell, 186 P. 289, 
109 Wash. 252. 


Wis.—In re Woehler’s Estate, 220 
Ni Wens 300, 196% Wis) S01" Harte ys 
Hart’s Wstate, 205 N.W. 386, 187 Wis. 
629; Dupont v. Jonet, 162 N.W. 664, 
165 Wis. 554. 


_ {aj Even where statute of frauds 
is not pleaded, it is essential in order 
to impress a trust on land, that the 
facts be established by clear and con- 
vinecing proof. Ford v. Lighthall, 159 
NE. 298, 328) 50s 107. 


{b] Both intent to create trust and 
execution of intent must be shown by 
clear and convincing proof. Geoghe- 
gan v. Smith, 105 A. 864, 133 Md. 535; 
Austin v. Central Sav. Bank of Balti- 
more, 94 A. 520, 126 Md. 139. 


[c] Proof that real beneficiary of 
life policy was other than person 
hamed must be clear and convincing. 
Prentice v. Godfrey, 146 A. 107, 296 

a. . 


26. U.S.—Price v. Wallace, 242 FP. 
221, 155 C.C.A. 61 [aff 224 m 576]; Pe- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


85] 


convineing, and satisfactory,”?7 “full and satisfac- 


tory,;77>: “clear, full, and satisfactory, 729 “alear and 
unequivocal, 730 “clear, convincing, and unequivo- 
cal,)’’*t “clear, cogent, and convineing,”’®? “clear, 


strong, and unequivocal,”®* “clear and explicit,’”?* 
“clear, explicit, and convineing,’’® 
and unequivoeal,’*®® “elear and certain,’’?? 


eertain, and conelusive,’’?§ 
“certain and undoubted,’ 


or equivalent expressions.*® 


ters v. McLaren, 218 F. 410, 1384 C.C. 
A. 198; Laughlin v. Mitchell, 14 F. 
882 faffl 7 S.Ct. 9238, 127 U.S. 411, 30, Li. 
Ed. 987]. 
Ariz.—Costello vy. 
EEO go ATI Zeb 2 
Del.—Rentoul v. 
15 Del.Ch. 302. 
Ill.—Trubey v. 


Gleeson, 172 P. 
Sweeney, 137 A. 74, 


Pease, 88 N.E. 1005, 


240) i111. 518, 16 Avini Cassy 3705. Smith... 
Baxter, 239 Ill.App. 453. 


Towa.—Burch vy. Nicholson, 137 N. 
W. 42066, “157 Towa 502: Schurz’ ve 
Schurz, 128 N.W. 944, 1383 N.W. 683, 
153 Iowa 187. 


N.J.—Cessna v. 
93 N.J. Eq. 276. 


Ohio.—W orthington’s Adm’r v. Red- 
key, 99 N.E. 211, 86 Ohio St. 128; 

Tex.—King v. Gilleland, 60 Tex. 
271; East Line and Red River R. Co. 
v. Garrett, 52 Tex. 133; Mead v. Ran- 
dolph, 8 Tex. 191; Keiser v. Moss, 
(Civ.App.). 296 -S.W.. 9635. Conetr .v. 
Sparger, (Civ.App.) 252 S.W. 817; Carl 
v. Settegast, (Civ.App.) 211 S.W. 506 
[rev on other grounds (Commn.App.) 
237 S.W. 238]; Rudasill v. Rudasill, 
(Civ.App.) 206 S.W. 983; Watts v. 
McCloud, (Civ.App.) 205 S.W. 381; 
Faville v. Robinson, (Civ.App.) 201 S. 
W. 1061; Hambleton vy. Southwest 
Texas Baptist Hospital, (Civ.App.) 
172 S.W. 574; Robson v. Moore, (Civ. 
App.) 166 S.W. 908; Smalley v. Paine, 
130 S.W. 747, 62 Tex.Civ.App. 62. 


Wash.—Kinney v. McCall, 107 P. 
385, 57 Wash. 545. 


Adams, 115 A. 802, 


27. Quattlebaum v. Hendrick, 16 S. 
W.(2d) 591, 179 Ark. 494; Scott v. 
Miller, 18 S.W.(2d) 819, 179 Ark. 7; 


Coleman v. Weeman, 288 S.W. 376, 172 
Ark. 132; Potter v. Potter, 202 S.W. 
872, 180 Ky. 370; Emmons v. Jones, 
(Tex.Civ.App.) 246 S.W.- 1052; Mc- 
Manus v. McManus, 24 Grant Ch. 
(Ont.) 118, 124. 


28. Rentoul vy, 
Del.Ch. 302. 
29. Sadowski v. Rykaczewski, 

Ano 49) dee Del.@h,. 297 


8G. Lashley v. Lashley, 122 So. 314, 
919 Ala. 312; Lefrooth v. Prentice, 
259. P2947, 202 Cal. 215; Richards v. 
Wilson, 112 N.E. 780, 185 iad 835%; 
Kelly v. Short, (Tex.Civ.App.) 75 S. 
Win Pte 

81. Horton v. Perry, 144 A. 919, 104 
N.J.Eqa. 200 [aff 142 A. 183, 103 N. J.iaq. 
53]; Havens v. Brown, 132 A. 755, 99 
N.J.Ea. 75; Hunter v. Bane, 149 S.E. 
467, 153 Va. 165. 


32. Darling v. Potts, 24 S.W. 461, 
118 Mo. 506; Van Studdiford vy. Ran- 
dolph, (Mo.App. ) 49 S.W.(2d) 250; 
Williams v. Honeycutt, 96 S.E. 730, 
176 N.C. 102; Massie v. Parrish, 125 
Seb 69, 40 Van Tire 


Sweeney, 137 A. 74, 
ibs 
147 


33. In re Teter, 173 F. 798 [aff 179 
meres, 0S C.ClAy 21395 Hudkins 
Crim, 61 S.E. 166, 64 W.Va. 225, 228 
[quot Cye]. 

34. Trubey v. Pease, 88 N.H. 1005, 
240 Til. 513, 16 Ann.Cas. 370; Bates v. 
Bates, 206 S.W. 800, 182 Ky. 566; 


Dollar Sav. Fund & Trust Co. v. 


“direct and certain,’®® 
“reasonably certain,”’*! 
“reasonably clear and certain,”’*? and other similar 
It has been held that, 


TRUSTS 


“clear, explicit, 
“clear, 


a doubt,*® or 


cially 


cn Trust, Co., “724A. 558, 223 Pa. 
286. 


35. Costello v. Cunningham, 147 P 


701, 16 Ariz. 447, 477 [cit Cyc]. 


86. Stone v. Stone, 121 A. 500, 277 
Pa. 277; In re Dayen’s Hstate, 97 Pa. 
Super. 250;: Jimpson v. Chandler, 212 
Pals Ge Matec 2). 

37... Fruchtenan v. Gurofsky, 14 


Ont.W.N. 23. 


[a] In Texas (1) it has been held 
that a parol trust can be engrafted on 
a deed absolute on its face only where 
the trust is shown with clearness and 
certainty (Markham v. Carothers, 47 


Tex. 21; Moreland v. Barnhart, 44 
Tex. 275; Cuney v. Dupree, 21 Tex. 
211; Spangler vy. Spangler, (Civ.App.) 


26 S.W.(2d) 463 [mod on other 
grounds (Commn.App.) 41 S.W.(2d) 
60]; More v. More, (Civ.App.) 7 S.W. 
(2a) 1096; Carl v. Settegast, (Civ. 
App.) 211 S.W. 506), (2) but it is er- 
ror so to instruct the jury (Spangler 
v. Spangler, supra), (3) and that an 
instruction that the trust must be 
shown by the ‘clearest and most posi- 
tive proof’’ is erroneous (Neyland v. 
Bendy, 7 S.W. 497, 69 Tex. 711). 

38. Mullen v. McKim, 45 P. 416, 
22 Colo. 468; Stall v. Cincinnati, 16 
Ses 169; Miller v. Stokely, 5 Ohio 

ce : 


39. Mantle v. White, 132 P. 22, 47 
Mont. 234. 


[a] Reason for rule.—The rule re- 
quiring evidence of the creation of 
a trust to be direct and certain was 
adopted largely to prevent the asser- 
tion of stale demands. Mantle v. 
White, 132 P. 22, 47 Mont. 234. 


40. Dick v. Harris’ Ex’r, 141 S.W. 
HO, L400 Wye 739. 

41. Crowley v. Crowley, 110 S.W. 
1100, 131 Mo.App. 178; Coray v. Hol- 
brook, 121 P. 572, 40 Utah 325. 

42. McBride v. Briggs, (Tex.Civ. 
App.) 199 S.W. 841. 

43. U.S.—Easton v. Brant, 19 F. 
(2d) 857 [eert den 48 S.Ct. 117, 275 
Urs .od lp (2 lustig. 4246], 

Cal.—Mead y. Mead, 182 P. 761, 41 


Cal.App. 280. 


Iowa.—Nolan v. Guggerty, 174 N.W. 
706, 187 Iowa 980; Ratigan v. Ratigan, 


162 N.W. 580, 165 N.W. 85, 181 Iowa 
860. 

Kan.—Hoover v. Hopkins, 251 P. 
4th, 0225 Kan Gpr 

Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. 

Md.—Price v. Price, 161 A. 2, 162 
Md. 656. 

Mo.—Ambruster vy. Ambruster, 31 
S.W.(2d) 28, 326 Mo. 51, 77 A.L.R. 782. 


N.J.—Reeves v. Weber, 162 A. 566, 
111 N.J. Eq. 454. 


Naw. Vahl se LeNe We. Go, 
64° Mise, 199v latin l2a uN. YS... 7415 137 
App.Div. 378 (aff 97 N.H. 1109, 203 


N.Y. 646) 1]. 


N.C.—McFarland v. Harrington, 100 
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to establish a trust by parol, the evidence must be 
so clear and convincing as to lead to but one con- 
elusion,** and some of the 
of requiring that the evidence be so clear and con- 
vineing as to show the existence of a trust beyond 
a reasonable doubt.*® 
ment that the evidence be clear 
clear and convincing, ete., applies not only to proof 
of the existence of the trust," but also to the estab- 
lishment of its terms and conditions,#* and is espe- 
applicable 


eases go to the extent 


The require- 


and satisfactory, 


where the trust is attempted to be 


MeNair v. Pope, 6 S.B. 234, 100 
234; Hemphill v. Hemphill, 6 S:E. 
99 N.C. 436. 
Pa. 
eee ae Os 
Tex.—Johnson v. 
ADD.) 2bileise Wee ao. 
Utah.—Welsh, Driscoll & Buck v. 
Buck, 161 P. 455, 48 Utah 653. 
W.Va.—Vance v. Harper, 156 S.E. 
118, 109 W.Va. 747; Spaulding v- 
Spaulding, 104 S.E. 604, 87 W.Va. 326. 
Wis.—Russell v. Fish, 135 N.W. 531, 
149 Wis. 122. 
PES eae ot v. Bible, 7 Terr.L. 
386. 


44. Cusack v. Cusack, 170 N.E. 841, 


N.C. 
201, 


. Sheppard, 152 A. 754, 


Bingham, (Civ. 


339 Ill. 108 [rev 253 Ill.App. 288]; 
Wies v. O’Horow, 169'N.E. 168, 337 
Ill. 267; Harris Trust & Savings 


Bank v. Morse, 238 Ill.App. 232. 


45. Harrison y. McMennomy, 2 
Edw. (N.Y.) 251. 


46. Harding v. St. Louis Union 
Trust Co., 207 S.W. 68, 276 Mo. 136; 
Hoftmen v. Union Dime Say, Inst., 
95 NeYsS5, 1045555109. App, Dive peas 
Whitaker v. Titus, 6 P.(2d) 649, 166 
Wash. 225; Illinois Steel Co. v. Wit- 
sotski, 131 N.W. 848, 146 Wis. 572; 
Illinois Steel Co. v. Konkel, 131 N.W-. 
842, 146 Wis. 556. 

{a} Express trust in personalty 
(1) must be created by evidence so 
clear, fuil, and demonstrative as to 
banish any reasonable doubt as to the 
existence of essential elements. 


Harding v. St. Louis Union Trust Co., 
207 S.W. 68, 276 Mo. 136; Northrip v- 


Burge, 164 S.W. 584, 255 Mo. 641. (2) 
To justify a finding that a trust in 
a fund on deposit, for proper burial 
and the saying of masses, was creat- 
ed, in the absence of an _ explicit 
declaration of trust, the circumstanc- 
es must show beyond a reasonable 
doubt that such was the intention. 
Hoffman v. Union Dime Sav. Inst., 95 
N.Y.S. 1045, 109 App.Div. 24. 


[b] Im Ohio (1) it has been held 
that, to engraft a parol trust on an 
absolute conveyance, the evidence 
must be beyond a reasonable doubt 
as to the existence of the trust (Rus- 
sell v. Bruer, 59 N.E. 740, 64 Ohio 
St. 1; Stall v. Cincinnati, 16 Ohio St. 
169; Miller v. Stokely, 5 Ohio St. 194; 
Richards y. Parsons, 7 Ohio App. 422; 
Richard v. Parsons, 29 Ohio C.A. 359), 
(2) and must be clear, certain, and 
eonclusive as to its terms and condi- 
tions (see supra text and note 38). 


47. See supra text and note 22 et 
seq. 

48. Ariz.—Costello v. Cunningham, 
.147 P. 701, 16 Ariz. 447, 477 [cit Cyc]. 


Del.—Sadowski v. Rykaczewski, 147 
A. 249, 17 Del.Ch. 29. 

Ill.—Gregory v. Gregory, 175 N.E. 
804, 348 Ill. 680; Lurie v. Sabath, 70 


N.E. 323, 208 IL. 401 [aff 108 Ill. App. 
397]; Smith v. Baxter, 239 Tll.App. 
453° (Harris) Trust & Savings Bank: 


v. Morse, 238 Ill.App. 232, 244 [cit 


S.bi 257, 178 N.C. 189; Hamilton v.| Cyc]; Mahan .v. Schroeder, 142 11. 
Buchanan, 17 S.E. 159, 112 N.C. 463;1 App. 538 [aff 86 N.H. 97, 236 Ill. 392}. 
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proved by parol evidence in cases where such evi- 
dence is admissible for that purpose,*® or where it 
is sought to convert into a trustee a person holding 
the legal title to property ostensibly as absolute 
owner,°® as by showing a grantee’s recognition of 
part performance thereof by 


the trust or full or 


Ky.—Bates v. Bates, 206 S.W. 800, 
182 Ky. 566; Henry v. Henry’s Ex’rs, 
205 S.W. 601, 181 Ky. 553. 


Ohio.—Boughman vy. Boughman, 69 
N.E. 430, 69 Ohio St. 273; Russell 
v. Bruer, 59 N.E. 740, 64 Ohio St. 1; 
Stall v. Cincinnati, 16 Ohio St. 169; 
Miller v. Stokely, 5 Ohio St. 194; An- 
tenen v. Frazer, 153 N.E. 229, 22 Ohio 
App. 121; Richard v. Parsons, 29 
Ohio C.A. 359; MS Sede v. Wagner, 
26 Ohio Cir.Ct. N.S. 589 

Utah.—Welsh, Driscoll & Buck v. 
Buck, 161 P. 455, 48 Utah 653. 

49. Aja.—Bailey v. Irwin, 72 Ala. 
505. 


Ark.—Fenter v. First Nat. Bank, 30 
S.W.(2d) 820, 182 Ark. 89. 

Cal.—Austin v. Wilcoxson, 
417, 149 Cal. 24, 

Del.—Rentoul v. Sweeney, 137 A. 74, 
15 Del.Ch. 302. 

Fla.—Williams v. McAdow, 137 So. 
891, 103 Fla. 644. 


84 P. 


Tll.—Ford v. ULighthall, 159 N.E. 
298, 328 Ill. 107; Smith v. Baxter, 239 
Tl. App. 453; Harris Trust & Savings 


Bank v. Morse, 238 Ill.App. 232; Lurie 
v. Sabath, 108 Til. App. 397 [aff 70 N.E. 
323, 208 Til. 401]. 

Towa.—Monroe v. Graves, 23 Iowa 
59%; 

Ky.—Johnson vy. Wikstrom, 47 S.W. 
(2d) 61, 242 Ky. 636; Lacy v. Layne, 
Zoos. WW. 190) Ky. 667s) Brown Vv. 


Brown, 110 S.W. 831, 129 Ky. 138, 33 
Ky.L. 601. 
Me.—Whitehouse v. Bolster, 50 A. 


210, 95 Me. 458. 
Md.—Pope vy. Safe Deposit & Trust 
Co., 161 A. 404. 


Mich.—Crissman v. Crissman, 
Mich. 217. 


Mo.—Watson v. Payne, 128 S.W. 
Qe es WMOLA DD. » 12c;5 . Carroll, ww. 
Woods, 111 S.W. 885, 132 Mo.App. 492; 
Crowley v. Crowley, 110 S.W. 1100, 
131 Mo.App. 178. 


Neb.—Columbia Nat. Bank v. Bald- 
win, 90 N.W. 890, 64 Neb. 732. 


Pa.—Donithen vy. Independent Order 
of Foresters, 23 Pa.Super. 442 [rev on 
facts 58 A. 142, 209 Pa. 170]; Emerick 
v. Emerick, 3 Phila. 94. 


S.C.—Price v. Brown, 4 S.C. 144. 


Tex.—Agricultural, ete., Assoc v. 
Brewster, 51 Tex. 257. 


Va.—Jesser v. Armentrout, 42 S.B. 
681, 100 Va. 666. 


W.Va.—Vancee v. Harper, 156 S.E. 
118, 109 W.Va. 747; Hudkins v. Crim, 
61 S.E. 166, 64 W.Va. 225; Hatfield v. 
Allison, 50 S.B. 729, 57 W.Va. 374; 
Hamilton v. McKinney, 43 S.E. 82, 52 
W.Va. 317; Armstrong v. Bailey, 28 
S.E. 766, 43 W.Va. 778. 


And see cases infra note 50. 


50. U.S.—Peters v. McLaren, 218 
HE, 410, 184,C.C,A. 198; In re Teter, 
DiS OS Mat L797 R., 6ob,, L038 CoCuAY 
213]; Neely v. Boyd, 145 F. 172, 76 
C.C.A. 142. 


Ala.—MeVey v. Parker, 64 Ala. 493; 
Corprew v. Arthur, 15 Ala. 525. 
Del.—Rentoul v. Sweeney, 

74, 15 Del.Ch. 302. 
Ky.—Potter v. Potter, 202 S.W. 872, 
180 Ky. 370; Chiles v. Woodson, 2 


23 


137 A. 


TRUSTS 


him ;°! 


Bibb 71; Colliver v. Dougherty, 10 Ky. 
L. 685; Kemper v. Kemper, 7 Ky.L. 
98; Northcutt v. Hogan, 4 Ky.L. 364. 


Md.—Moran v. O’Brien, 144 A. 257, 
156 Md. 221. 


Neb.—Falsken v. Harkendorf, 7 N. 
W. 749, 11 Neb. 82. 


N.C.—McFarland v. Harrington, 100 
S.E. 257, 178 N.C. 189; Anderson v. 
Anderson, 99 S.E. 106, 177 N.C. 401; 
Avery v. Stewart, 48 S.E. 775, 136 N.C. 
426, 68 L.R.A. 776; Kelly v. McNe?#ll, 
24 S.E. 738, 118 N.C. 349; Hamilton vy. 
Buchanan, 17 S.H. 159, 112 N.C. 463; 
McNair v. Pope, 6 S.E. 234, 100 N:C. 
404; Hemphill v. Hemphill, 6 S.E. 
201, 99 N.C. 436. 


Obio.—Boughman vy. Boughman, 69 
N.E. 430, 69 Ohio St. 273; Mannix v. 
Purcell, 19 N.E. 572, 46 Ohio St. 102, 
ib AmsSR.0b6292) LReA. 763 [atiado 
Cine.L.Bul. 337]; Kukla v. Gonski, 
179 N.E. 206, 40 Ohio App. 575; Atenen 
v. Frazer, 153 N.E. 229, 22 Ohio App. 
121; Wagner v. Wagner, 26 Ohio Cir. 
Ct.N.S. 589; Orr v. Orr, 8 Ohio Dec. 
(Reprint) 227, 6 Cine.L.Bul. 390. But 
see supra text and note 46 [b]. 


Tenn.—Renshaw v. Tullahoma First 
Nat. Bank, (Ch.A.) 63 S.W. 194; Gun- 
tert v. Guntert, (Ch.A.) 37 S.W. 890. 


Tex.—King v. Gilleland, 60 Tex. 
Zl IN GrACECURN. aetLamkss moi lex la 
Moreland v. Barnhart, 44 Tex. 275; 
Mead v. Randolph, 8 Tex. 191; Cuney 
v. Dupree, 21 Tex. 211; Callaway v. 
Snead, (Civ.App.) 33 S.W.(2d) 552, 
Keiser v. Moss, (Civ.App.) 296 S.W. 
963; Hambleton y. Southwest Texas 
Baptist Hospital, (Civ.App.) 172 S.W. 
574; Robson v. Moore, (Civ.App.) 166 
S.W. 908; Smalley v. Paine, 130 S.W. 
739, 62 Tex.Civ.App..523,. Rogers *v. 
Tompkins, (Civ.App.) 87 S.W. 379; 
Henslee v. Henslee, 24 S.W. 321, 5 
Tex.Civ.App. 367. 

Va.—Brame v. Read, 118 S.E. 117, 
136 Va. 219; Powers v. Long, 108 S.E. 
664, 1381 Va. 284; Hook vy. Hook, 101 
S.E. 228, 126 Va. 249; Fleenor vy. 
Hensley, 93 S.E. 582, 121 Va. 367; Gar- 
rett v. Rutherford, 62 S.H. 389, 108 


Va. 478; Kline v. Kline, 48 S.E. 882, 
103 Va. 263. 
W.Va.—Spaulding v. Spaulding, 104 


S.B. 604, 87 W.Va. 326; Hudkins v. 
Crim, 61 S.B, 166, 64 W.Va. 225. 


[a] To establish parol express 
trust in land, the proof must be clear 
and satisfactory, and, although it need 
not be beyond a reasonable doubt, 
nothing must be left to conjecture, 
nor may presumptions be indulged 
which are not the usual deductions 
from the facts proved. Smalley v. 
Paine, 130 S.W. 739, 62 Tex.Civ.App. 
52. 

[b] Law looks with disfavor on the 
mere use of parol testimony to en- 
graft trusts on land, and the proof 
must be clear and_e satisfactory. 
Couch v. Sparger, (Tex.Civ.App.) 252 
S.W. 817; Smalley v. Paine, 130 S.W. 
747, 62 Tex.Civ.App. 62. 


[c] Time of existence of intention 
to create trust.—The intention to en- 
graft a parol trust on a deed must 
clearly and satisfactorily be shown to 
have existed at the very time of the 
conveyance, and it is insufficient to 
show an intention existing prior to 
that time. Hambleton v. Southwest 
Texas Baptist Hospital, (Tex.Civ. 
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and the rule also has especial application 
after the lapse of a great length of time,°* or where 
some of the parties to the alleged trust are de- 
eeased.®® An express trust cannot be established by 
vague and uncertain evidence, or loose, equivocal, and 
indefinite declarations,°4 and while declarations and 


App.) 172 S.W. 574. 

51. Schurz v. Schurz, 128 N.W. 944, 
133 N.W. 683, 153 Iowa 187; Hayens 
v. Brown, 132 A. 755, 99 N.J.Eq. 75. 


[a] Recognition by grantee in ab- 
solute deed of trust engrafted on 
deed.—Schurz v. Schurz, 128 N.W. 
944, 183 N.W. 683, 153 Iowa 187. 

{b] Trust fully or partly carried 
out may be established by clear and 
strong parol proof. Ratigan v. Rati- 
gan, 162 N.W. 580, 165 N.W. 85, 181 
Iowa 860; Havens v. Brown, 132 A. 
755, 99 N.J.Eg. 75. 

52. Iowa.—Malley v. Malley, 96 N. 
W. 751i, 121 Iowa 237; Nelson v. Wor- 
rall, 20 Iowa 469. 


Ky.—Berry v. Berry, 4 Bibb 528. 


Mich.—Crissman v. Crissman, 
Mich. 217, 221. 


Pa.—Emerick v. Emerick, 3 Grant 
295. 


Tex.—Couch v. Sparger, (Civ.App.) 
252 S.W. 817. 


W.Va.—Faulkner v. Grantham, 47 S. 
BOTS, 15.0) VV auto detia 


Wis.—Russell  v. 
531, 149 Wis. 122. 


“Where a party undertakes to es- 
tablish a trust [in personal prop- 
erty] upon parol evidence, especially 
after a considerable lapse of time, the 
evidence ought to be very clear and 
satisfactory, and it ought to find ‘some 
support in the subsequent conduct of 
the parties and in the surrounding cir- 
cumstances.” Crissman y. Crissman, 
supra. 


53. Trout v. Trout, 44 Iowa 471; 
Nelson v. Worrall, 20 Iowa 469; 
Emerick v. Emerick, 3 Grant (Pa.) 
295; Robson v. Moore, (Tex.Civ.App.) 
166 S.W. 908; Fauikner v. Grantham, 
47 S.E. 78, 55 W.Va. 317. 

54. U.S.—Levi v. Evans, 57 F. 677, 
Ga CFCVA 5.005 


Ala.—MeVey v. Parker, 64 oe 493. 


Ariz.—Leatherwood v. Richardson, 
S9RPi5.03)) 04 Pad TLON LT RArize tiga: ano 
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Fish, 135 N.W. 


Colo. 3 348, 


l.—Phillips v. South Park Com’rs, 
10 N.E. 230, 119 Ill. 626. 


Iowa.—Rotter v. Scott, 82 N.wW. 
437, 111 lowa $1. 
rk Kemper y. Kemper, 7 Ky.L. 
‘, 


Me.—Gower v. Keene, 93 A. 546, 113 
Me. 249. 


Md.—Pope v. Safe Deposit. & Trust 
Co., 161 A. 404; ‘Bowie v. Stonestreet, 
6 Ma. 418, 61 ‘Am.D. 318. 


aye an ances v. Stark, Sm.&M.Ch, 


Mo.—Mulock v. Mulock, 57 S.W. 122, 
156 Mo. 481; Pitts v. W eakley, 55 S.W. 
1055, 155 Mo. 109. 


N.Y.—Crouse vy. Frothingham, 
INGY? 08: 


R.I.—Flaherty v. O’Connor, 
SI Osad TER. MoSits 


8.C.—Harris v. Bratton, 18 S.E. 447, 
34 S.C. 259. 


Tenn.—Newman v. Early, 3 Tenn. 
Chi 714: 

Utah.—Skeen v. Marriott, 
296, 22. Utah_73.°- 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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admissions may be considered®® and given weight, 
they should be received with great caution.°® Where 
it is sought to prove a parol trust in land, in a juris- 
diction where such trusts are not forbidden, a mere 
oral declaration by the grantee is insufficient, un- 
less corroborating circumstances are shown.>7 
mere fact that the word “trustee” appears in a stock 
certificate after the name of the holder is not evi- 
dence of ownership outside of himself.55 Where the 
trustee admits that he held title to land in trust, 


TRUSTS 


ed.°° 


The 


clear and satisfactory evidence is essential as against 


Wis.—Dupont v. Jonet, 162 N.W. 
664, 165 Wis. 554; Dewey v. Fleischer, 
109 N.W. 525, 129 Wis. 591. 


[a] Trustin savings bank deposits 
is not established where not declared 
when the deposits were made, and 
acts and words of depositor did not 
unequivocally imply that he held them 


in trust. Gower v. Keene, 93 A. 546, 
113 Me. 249. 
55. See supra § 83. 


56. Del.—Rentoul v. Sweeney, 137 
A. 74, 15 Del.Ch. 302. 


Ky.—Potter v. Potter, 202 S.W. 872, 
180 Ky. 370. 


Tex.—Cuney v. Dupree, 21 Tex. 211; 
Vandever v. Freeman, 20 Tex. 333, 70 
Am.D. 391; Miller v.-Thatcher, 9 Tex. 
482, 60 Am.D. 172. ' 

Utah.—Skeen v. Marriott, 61 P. 296, 
22 Utah 73. 

Va.—Garrett v. Rutherford, 62 S.E. 
389, 108 Va. 478. 

W.Va.—Hudkins v. Crim, 
166, 64 W.Va. 225. 

57. Robertson vy. 
burehs "2276- “8285 
Hodges, 95 N.C. 32. 


61 S.E. 


Bemis & Vos- 
Williams v. 


58. Fletcher v. Kidder, 127 P. 73, 
163 Cal. 769. 
59. Blake v. Johnson, 193 N.W. 388, 


180 Wis. 485. 


60. Generally see Evidence §8§ 
1753-1758. 
61. Turman v. Ellison, 174 P. 396, 


37 Cal.App. 204. 
62. Turman v. Ellison, supra. 


[a] In Texas (1) it was properly 
held that the testimony of a single 
witness is not sufficient to establish 
an express trust, unless there are 
strong corroborating circumstances 
(Grace v. Hanks, 57 Tex. 14; Hall v. 
Layton, 16 Tex. 262; Miller v. Thatch- 
er, 9) Tex. 482,-60 Am.D;, 172), (2). or 
unless the trust is not in favor of the 
witness (Ingenhuett v. Hunt, 39 S.W. 
BLOe 1b Lex.Ciy-App. 248), (3) » but 
that a parol express trust in land 
could be established by the testimony 
of one witness supported by cor- 
roborative circumstances (Smalley v. 
Paine, 130 S.W. 739, 62 Tex.Civ.App. 
52). (4) It has since been held, how- 
ever, that as an abstract proposition 
it is no longer the rule that a parol 
trust cannot be established by the tes- 
timony of one witness (Graves v. 
Graves, (Civ.App.) 232 S.W. 548) (5) 
and that such a trust may be en- 
grafted on a deed absolute on its face 
by the testimony of one witness, with- 
out proof of corroborating circum- 
stances (Allen v. Williams, (Civ.App.) 
218 S.W. 135) (6) if the testimony is 
such as to satisfy the conscience of 
the court that equitable relief should 
be administered (EHEllerd v. Ellison, 
(Civ.App.) 165 S.W. 876). 

63. See supra § 85. 

64. U.S.—Federal Land Value Ins. 
Co. v. Taylor, 56 F.(2d) 351; Adams 
vy. Hagerott, 34 F.(2d) 899; Brainard 
v. San Diego Co-op. Ass’n, 297 F. 12; 
In re Carpenter, 179 F. 743; De Cham- 


brun v. Schermerhorn, 59 F. 504. 


Ariz.—Cashion v. Bank of Arizona, 
245 P. 360, 30 Ariz. 172; Costello v. 
Cunningham, 172 P. 664, 19 Ariz. 512; 
Costello v. Cunningham, 147 P. 701, 16 
Ariz. 447. 


Ark.—Hall v. Webb, 233 S.W. 821, 
150 Ark. 63. 

Cal.—Kelly v. Dollard, 13 P.(2d) 
926; De Haven v. Smith, 256 P. 1099, 
201 Cal. 322; Corato v. Corato’s Es- 
tate; 255°5P. 825, 201 Cal. 155; Taylor 
V.. Meésrish) 12°70 P2i46677163) (Calais: 
Differding v. Ballagh, 8 P.(2d) 201, 
121 Cai.App. 1; McIntosh v. Hunt, 
Leo o Oss 4a00o Oe CAlWA DD: yuo 

Colo.—Tuckerman v. Berry, 164 P. 
721, 63 Colo. 90; Bottom yv. Barton, 75 
P1535 29) <ColovAp par3.1:9:. 

Del.—Security Trust & Safe Depos- 
ne Co. v. Farrady, 82 A. 24, 9 Del.Ch. 

6. 


Fla,—Bay Biscayne Co. v. Baile, 75 
So. 860, 73 Fla. 1120. 

Ill—Simpson v. Wrate, 169 N.E. 
324, 337 Ill. 520; Coddington v. Be- 
van, 145 N.E. 801, 315 Ill. 92; Maher 
v. Aldrich, 68 N.E. 810, 205 Ill. 242; 
Kelly v. Kinsella, 44 N.E. 884, 1627-111. 
516; Newell v. Montgomery, 21 N.E. 
508, 129 Ill. 58; Dowland v. Staley, 
201 Ill.App. 6; Yokem v. Hicks, 93 
Ill.App. 667. 

Ind.—Richards v. Wilson, 112 N.E. 
780, 185 Ind. 335; Mull v. Bowles, 28 
N.E. 771, 129 Ind. 343. 

Iowa.—Mollison v. Rittgers, 118 N. 
W. 512, 140 Iowa 365, 29 L.R.A.N.S. 
1179; Percival-Porter Co. v. Oaks, 
106 N.W. 626, 130 Iowa 212. 


Kan.—Diller v. Kilgore, 
643, 135 Kan. 200. 


Ky.—Campbell v. Napier, 206 S.W. 
271, 182 Ky. 182; Weierich’s Ex’r 
v. Weierich, 156 S.W. 370, 1538 Ky. 
630; Parker v. Catron, 85 S.W. 740, 
120 Ky. 145,:27 Ky... 536, 117 Am.S.R. 
575; Beach v. Cummins, 18 S.W. 360, 
13 Ky.L. 881. 


Md.—Bauer v. Harman, 155 A. 312, 
161 Md. 131. 


Mass.—Simmons v. Barns, 161 N. 
BH. 821, 263 Mass. 472; Amory v. Trus- 
tees of Amherst College, 118 N.E. 
933, 229 Mass. 374; Kendrick v. Ray, 
53 N.E. 828, 173 Mass. 305, 73 Am.S.R. 
289. 

Mich.—Bolt v. Hackley Nat. Bank, 
224 N.W. 3870, 246 Mich. 1; Kerschen- 
steiner v. Northern Michigan Land 
Co., 221 N.W. 322, 244 Mich. 403, 
Faulds v. Dillon, 204 N.W. 7388, 231 
Mich. 509; Faulds v. Dillon, 204 N. 
W. 7338, 2380 Mich. 509. 


Minn.—Capital Trust & Savings 
Bank v. Knauft, 214 N.W. 771, 172 
Minn. 83; Macklanburg v. Griffith, 
131 N.W. 10638, 115 Minn. 131. . 


Mo.—Murry v. King, 135 S.W. 107, 
153 Mo.App. 710; Farrell v. Farrell, 
91 Mo.App. 665. 


Neb.—Ward v. Geary, 205 N.W. 
1000, 114 Neb. 50; Farmers’ State 
Bank of Stella v. Home State Bank 
of Humboldt, 184 N.W. 170, 106 Neb. 
711; Thompson y. Thompson, 46 N. 
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the beneficiary, to prove that the trust has terminat- 


Number of witnesses.¢° The testimony of one wit- 
ness may be sufficient to establish an express trust,®' 
and hence such testimony need not be corroborated.*? 


[§ 86] (2) Application of Rules. The rules above 
stated’? have been applied in numerous eases. 
some of them the evidence has been held sufficient 
to establish an express trust,®* to charge a grantee 


In 


W. 638, 30 Neb. 489. 


N.J.—Combs v. Brown, 29 N.J.Law 
363) Natter vo Purner, (Ch:))) 52004" 
1105; Fay v. Fay, (Ch.) 29 A. 356; 
Rusling v. Rusling, 8 A. 534, 42 N.J. 
a 594; Bent v. Smith, 22 N.J.Eq. 

N.M.—Eagle Min., etc., Co. v. Ham- 
iton, 91° Pi vis, 14 NIM 2iiebart woe 
S.Ct. 27, 218 U.S. 513, 54 L.Hd. 1131]. 


N.Y.—Barry v. Lambert, 98 N.Y. 
300, 50 Am.R. 677; Penman v. Slo- 
cum, 41 N.Y. 53; Percy v. Huyck, 234 
N.Y.S. 635, 226 App.Div. 142 [mod 
169 N.E. 127, 252 N.Y. 168]; “Zim v- 
Cohen, 223 N.Y.S. 424, 221 App.Div. 
341; Casey v. Casey, 146 N.Y.S. 348, 
161 App.Div. 427 [rev 150 N.Y.S. 898, 
87 Misc. 414, and aff 153 N.Y.S. 1109, 
169 App.Div. 904]; Rose v. Durant, 61 
N.Y.S. 15, 44 App.Div. 381; Guion 
v. Williams, 7 N.Y.S. 786, 5 Silv.Sup. 
27.6: Patt | 27%—NaES 4.0.90 E25: PINGRYS. sudio.oalis 
Golland v. Golland, 147 N.Y.8. 263, 
84 Misc. 299. 


Pa.—Christian Moerlein Brewing 
Co. v. Rusch, 116 A. 145, 272 Pa. 181; 
Seidel v. Guckert, 2 Mon. 45. 

R.I.—Oliveira v. Oliveira, 157 A. 
873, 52 R.I. 92; Blackmar v.' Me- 
Loughlin, 44 A. 804, 21 R.I. 487; Stone 
Vi king; 2) RIES S58) 84 2A. Dea te 

S.C.—Earle v. Owings, 51 S.E. 980, 
12..8.C.. 362. 


S.D.—Wilmarth v. Hill, 226 N.W. 
560, 55 S.D. 417. 

Tex.—Smith vy. Eckford, 18 S.W. 
210; Graves v. Graves, (Civ.App.) 


232 S.W. 543; Riley v. Chandler, (Civ. 
App.) 220 S.W. 361; Sullivan v. Fant, 
LTO SW 50%, 51) Tex. CivcApparbe 


Utah.—Matson v. Matson, 190 P. 
943, 56 Utah 394. 


Vt.—Peck v. City Trust Co., 156 A. 
403, 104 Vt. 20; Porter v. Rutland 
Bank, 19 Vt. 410. 


Va.—Riggan v. Riggan, 24 S.E. 920, 
93 Va. 78. 


Wash.—Lehman y. Heuston, 131 P. 
825, 73 Wash. 154; Harras v. Harras, 
110 P. 1085, 60 Wash. 258; Latham v. 
Scribner, 88 P. 203, 45 Wash. 266. 


Wis.—Backhaus v. Backhaus, 386 N. 
W. 265, 70 Wis. 518. 


eee or v. Lawlor, 43 N.B. 
426. 


{a] Evidence held sufficient to 
show trust in: (1) Bank deposit or 
account. Kuck v. Raftery, 4 P.(2d) 
552, 117 Cal.App. 755; George v. Daly 
City, Banks 2.0) Pelvis se) Calas 
684; Williams v. Union Trust Sav. 
Bank of Santa Rosa, 166 P. 368, 33 
Cal.App. 659; Murphy v. Haynes, 247 
S.W. 362, 197 Ky. 444; Bath Savings 
Inst. v. Hathorn, 33 A. 836, 88 Me. 
122,51 -Am-ScR. 382,732 “LARTAr Ss grits 
Bauer. Vv. Harman; 155° Av 312, 161 
Md. 131 (evidence sufficient to show 
that deposits in joint names of moth- 
er and daughter were held by daugh- 
ter in trust for other children); Mc- 
Devit v. Sponseller, 154 A. 140, 160 
Md. 497; McCaffrey v. North Adams 
Sav. Bank, 138 N.E. 3938, 244 Mass. 
396 (evidence sufficient to warrant 
finding that deceased’s declaration 


4 


328 [65 C.J.] 


or assignee as trustee of an express trust,*® to prove 
the nature aad purposes of the trust, and its terms 
and conditions,®® or to make a prima facie case;°? 


that one thousand dollars of a sav- 
ings bank deposit was claimant’s 
money and that he wanted her to 
have it, although he might possibly 
draw the interest, was communicat- 
ed to the claimant and assented to 
by her); Capen v. Capen, 125 N.E. 
692, 234 Mass. 355; Walso v. Latter- 
ner, 173 N.W. 711, 143 Minn. 364 (evi- 
Mence that a savings bank depositor 
had deposited in his personal account 
the maximum amount permitted by 
the bank before making a deposit of 
his own money in his own name in 
trust for another, and that he had 
withdrawn part of such deposit in 
his lifetime, is not sufficient to over- 
come the presumption that an abso- 
lute trust was created); Genesee 
Wesleyan Seminary v. U. S. Fidelity 
& Guaranty Co., 159 N.E. 720, 247 N. 
Y. 52, 56 A.L.R. 964, affirming judg- 
ment 219 N.Y.S. 820, 219 App.Div. 764 
(deposit by treasurer of institution 
in his private bank); Robertson v. 
McCarthy, 66 N.Y.S. 327, 54 App.Div. 
103 (evidence that a depositor who 
made an undisclosed deposit of money 
in his own name, in trust for his 
brother, afterward stated that he had 
made a mistake, and would correct 
it, but the nature of the mistake, and 
whether it was of law or fact, was 
not shown, was not sufficient to rebut 
the presumption that he intended to 
ereate an irrevocable trust in favor 
of the brother at the time when the 
deposit was made); In re Bunt, 160 
N.Y.S. 1118, 96 Mise. 114 (evidence 
that a bank depositor, whose account 
was in his name in trust for his wife, 
withdrew some of the funds and used 
them for his own purpose, is not evi- 
dence that he did not intend to create 
_a trust); In re Reynolds’ Estate, 163 
N.Y :S:; 3; In re Beaman’s Estate, 
163 N.Y.S. 800; Allen v. Hendrick, 206 
P. 733, 104 Or. 202; People’s Sav. Bank 
in. Providence v. Staples, 128 A. 196, 
46 R.I. 356; Blackstone Canal Nat. 
Bank y. Oast, 121 A. 223, 45 R.I. 218. 
(2) Bonds and securities. Simmons v. 
Barns, 161 N.E. 821, 263 Mass. 472. 
43) Fund secured by mortgage on real 
property held in name of deceased 
son of plaintiff. Hart v. Hart’s Es- 
tate, 205 N.W. 386, 187 Wis. 629. (4) 
Corporate stock. Wustum v. Krad- 
well, 270 F. 546; Oliver v. Oliver, 34 
S.W.(2d) 226, 182 Ark. 1025; Tillot- 
son v. Findley, 262 P. 438, 87 Cal. 
App. 654; Ginn’s Adm’x v. Ginn’s 
Adm’r, 32 S.W.(2d) 971, 236 Ky. 217 
(absence of indorsement on stock cer- 
tificates held not material); Perkins 
wv. Perkins, 134 Mass. 441; Rollestone 
v. National Bank of Commerce in St. 
Louis, 252 S.W. 394, 299 Mo. 5?; In re 
Brady’s Estate, 239 N.Y.S. 5, 228 App. 
Div. 56 [rev 234 N.Y.S. 366, 133 Misc. 
795, and aff 173 N.B. 879, 254 N.Y. 
590]; Isenberg v. Huntingdon Mill- 
work & Lumber Co., 62 Pa.Super. 491; 
Malvot. wa Lalbot, 78> Avy 58.5, 82a kils 
Fo Ann. Cas.1912C. 1221" » Russell's 
Eix’rs v. Passmore, 103 S.H. 652, 127 
Va. 475; Nelson v. Kress, 129 N.W. 
790, 145 Wis. 38. (5) Proceeds of 
life insurance policy. Penn Mut. Life 
MMs21Co.e va, ELontl29 Nee Bol 2380 
Mass. 241; Millard v. Clark, 29 N.Y. 
S. 1012, 80 Hun 141; Matter of King, 
OMENS. ee 0950 Ol IMIS Groom me DOr 
Jand v. Whitnter, 182 N.H. 686, 43 
Ohio App. 285; Jackson v. Hughes, 
(Tex.Civ.App.) 52 S.W.(2d) 687. 


65. U.S.—Orviss v. Dunn, 34 F, 
683. 

D.C.—Hall v. McAllaster, 41 App. 
IDMCH Bale 
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Tll.—Mosher v. Funk, 62 
OA LER bul) eer Civic ear. 
255 Ill.App. 428. 

Iowa.—Ratigan v. Ratigan, 162 N. 
W. 580, 181 Iowa 860 [mod 165 N.W. 
85, 181 Iowa 860]. 


Ky.—Baker’s Adm’x v. Combs, 284 
S.W. 101, 215 Ky. 5; Newton v. New- 
ton’s Adm’r, 283 S.W. 83, 214 Ky. 278; 
Meadors v. Meadors’ Adm’r, 233 S.W. 
1053, 192 Ky. 457; Owsley v. Owsley, 
77 S.W. 394, 25 Ky.L. 1194; Gatliff v. 
BGS) OS We ei) lai ovals Os Oe 

La.—Succession of Sharpe, 103 So. 
443° 158 Ja, 6: 


Mich.—Teske v. Teske, 
486, 212 Mich. 468. 
ee ee v. Platner, 23 Miss. 
vo . 

Mo.—Smith vy. Hainline, 253 S.W. 
1049; Morrison v. Herrington, 25 S. 
W. 568, 120 Mo. 665; Moran v. Moran, 
25 S.W. 185, 120 Mo. 344; Drosten v. 
Mueller, 15 S.W. 967, 103 Mo. 624. 


N.J.—Frank v. Pilisbury, 145 A. 
725, 104 N.J.Eq. 3883; Newkirk v. 
Place, 21 A. 124, 47 N.J.Eq. 477; Pit- 
ney v. Bolton, 18 A. 211, 45 N.J.Bq. 
639 [aff 22 A. 56, 46 N.J.Eq. 610]. 

N.Y.—Hutchins v. Van Vechten, 35 
N.E. 446, 140 N.Y. 115; Jackson v. 
Twenty-Third St. R. Co., 88 N.Y. 520 
[rev 47 N.Y.Super. 85);  Mann_v. 
paeiuee 97 N.Y.S. 688, 111 App.Div. 
452. 


N.C.—Garner v. Horner, 132 S.E. 
290, 191 N.C. 539; Richter v. White, 
102 S.H. 497, 179 N.C. 684; McFarland 
v. Harrington, 100 S.E. 257, 178 N.C. 
189s) Lamb. v: Pietordy 54 N-Ca 195; 

Or.—Gray v. Beard, 133 P. 791, 66 
One ooe 

Pa.—Gruber v. Hays, 
280 Pa. 489; 
Pa. 308. 


Tenn.—Renshaw Vv. Tullohoma 
Virst Nat. Bank, (Ch.A.) 63 S.W. 194. 

Tex.—Smith v. Eckford, 18 S.W. 
210; Tanton v. State Nat. Bank of 
El Paso, (Civ.App.) 43 S.W.(2d) 957; 
McWhorter v. Oliver, (Civ.App.) 2 S. 
W.(2d) ‘281; Witt v. Witt, (Civ.App.) 
223 S.W. 277; St. Louis Union Trust 
Co. v. Harbaugh, (Civ.App.) 205 S. 


N.E. 782, 
Schneider, 


180 N.W. 


124 A. 688, 
Raybold v. Raybold, 20 


W. 496; McBride v. Briggs, (Civ. 
App.) 199 S.W. 341; Woods v. Bell, 
(Civ.App.) 195 S.W. 902; Schmittou 


v. Dunham, (Civ.App.) 142 S.W. 941 
[rev on other grounds 174 S.W. 283, 
107 Tex. 54]; Stubblefield v. Stub- 
blefield, (Civ.App.) 45 S.W. 965. 


Va.—Jackson v. Greenhow, 156 S.E. 
Sith MLSE, NEI Wiis 


W.Va.—Rankin v. Summers, 155 S. 
E. 657, 109 W.Va. 534. 


Can.—Bowker v. Laumeister, 20 
Canis Cx Milos 
{a] Evidence held sufficient to 


show: (1) That decedent, when mak- 
ing parol transfer to defendant of se- 
curities then in defendant’s safety 
vault, intended to vest title in defend- 
ant as trustee for certain benefici- 
aries, now plaintiffs. Orton v. Tan- 
nenbaum, 185 N.Y.S. 681, 194 App.Div. 
214 [rev 181 N.Y.S. 84, 110 Mise. 128]. 
(2) That deed was executed under 
agreement or with intention that 
grantee should hold title in trust for 
grantor. Keiser v. Moss, (Tex.Civ. 
App.) 296° S.W. 963; —Himmons” )v. 
Jones, (Tex.Civ.App.) 246 S.W. 1052. 
(3) That land was conveyed to plain- 
tiff under a parol trust giving de- 
fendant the use of the property for 
life. Taylor v. Wahab, 70 S.H. 178, 
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while the evidence in other cases has been held in- 
sufficient to prove a trust,®® or to show that a grantee 
or assignee should be held to be chargeable as a 


154 N.C. 219. (4) That land was pur- 
chased pursuant to oral agreement 
that purchaser would hold it in trust 
for defendant or for the benefit of 
both. Ware v. Bennett, 137 S.W. 532, 
143 Ky. 748; Sachs v. Goldberg, (Tex. 
Civ.App.) 159 S.W. 92. (5) That land 


was purchased at judicial sale in 
trust for another. Stone v. Middle- 
ton, 137 S.W. 1047, 144 Ky. 284; Ellis 


v. Mynes, 147 S.H. 29, 107 W.Va. 27. 


[b] Recognition or admission of 
trust by trustee, and part perform- 
ance.—Hall v. McAllaster, 41 App.D. 
Cc. 91; Nolan v. Guggerty, 174 N.W. 
706, 187 Towa 980 (grantee’s written 
allegations in inventory and applica- 
tion for sale of land, as guardian of 
grantor); Ratigan v. Ratigan; 162 
N.W. 580, £81 Iowa 860 [mod 165 N.W. 
85, 181 Iowa 860]; Johnson v. Becker, 
231 N.W. 96, 251 Mich. 1325, Teskerv. 
Teske, 180 N.W. 486, 212 Mich. 468; 
Lindsey v. Platner. 23 Miss. 576: 
Gray v. Beard, 133 P. 791, 66 Or. 59 
(continued exercise of acts of domin- 
ion over real property by a cestui que 
trust, with notice to the trustee and 
without protest from him). 


66. Snyder v. McComb, 
Fafi- 3) 3S; Ct: 


39. FB. 292 
993, 149, WIS. 6297 wee 
Ed. 876]; In re Jones, (Ind.App.) 180 
N.E. 495; Geddes v. Congdon, 159 N. 
BE. 915, 262 Mass. 294; Clark v. Kin- 
naugh, 133 A. 381, 99 N.J.Eq. 878. 


67. Hunter v. Marlboro, 12 F.Cas. 
No. 6,908, 2 Woodb.&M. 168; Hill v. 
Hill, 113 So. 306, 216 Ala. 485; Roach 
Vv. Caraffa, 25 P. 225 850Caky 436 .)ebtane 
rison v. Totten, 65 N.Y.S. 725, 53 App. 
base 178 [rev 62 N.Y.S. 754, 29 Misc. 


[a] Heirs’ conveyance without 
consideration, whereby proceeds pass- 
ed to deceased’s widow, was prima 
facie evidence of intention to create 
a trust in the fund in their favor. 
Hill v. Hill, 113 So. 306, 216 Ala. 435. 


68. U.S.—Anderson v. Hultberg, 
247 BF. 273; Price v. Wallace, 242 F. 
221). 155 C.C.Ay 61- Path 224 See ay Gar 
Robertson vy. Bemis & Vosburgh, 226 
F. 828; Price v. Wallace, 224 F. 576 
fafft, 2.42.4. 221; 155, C.G.A\ [6dass p= 
dike v. Mace, 194 F. 1001; Matthews 
v. Murchison, 17 F. 760. 


Ala.—Persons vy. Russell, 103 So. 
543, 212 Ala. 506; Dooly v. Pinson, 39 
So. 664, 145 Ala. 659. 


Ariz.—Costello v. Cunningham, 147 
Pi 701, 26 Ariz. 447, 


Ark.—Bray v. Timms, 258 S.W. 338, 
162 Ark. 247; Queen v. Queen, 172 S. 
ae 116 Ark. 370, Ann.Cas.1917A 


Cal.—Wills v. Wills, 137 P. 249, 166 
Cal..529; In re Hall, 98 P. 269, 154 
Cal. 527; Noble v. Learned, 94 P. 1047, 
153 Cal. 245 [aff 87 P. 402, 7 Cal.Un- 
rep.Cas. 297]; Austin v. Wilcoxson, 
84 P. 417, 149 Cal. 24; Carr v.. Bank 
OL italy, 29%, P2630, 1s (CalcAnpaue. 
Chapman v. Ostergard, 238 P. 1081, 73 
Cal.App. 539. 


Colo.—Fee v. Wells, 176 P. 829, 65 
Colo. 348. 


Del.—Sadowski vy. Rykaczewski, 
47 VA 249517 Del. Ghs 29: 


Ga.—Russell v. Switzer, 63 Ga. 711; 
Lemon v. Wright, 31 Ga. 317. 


Idaho.—McGuire v. Hansen, 279 P. 
413, 48 Idaho 34. 


Ill—Catherwood v. Morris, 178 N. 
BH. 487, 345 Ill. 617; Cusack v. Cusack, 
170 N.E. 841, 839 Ill. 108 [rev 253 Ill. 
App. 288]; Fekete v. Fekete, 154 N.E. 
209, 323 Ill. 468; Trubey v. Pease, 88 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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trustee.®® 


N.E. 1005, 240 Ill. 
370; Mahan v. 


513, 16 Amnn.Cas. 
Schroeder, 86 N.BE. 
97, 2386 Ill. 392; MeGinnis v. Jacobs, 
So INH. 214, 147 Tl. 245° Wight v. 
Sampter, 20 N.E. 47, 127 Ill. 167; Dan- 


jiels v. Heartrunft, 57 Ill. 222; Clarke 
v. Quackenbos, 27 Ill. 260; Smith v. 
Baxter, .239 Ill.App. 9453; In re 


Welch's Estate, 186 Ill.App. 200. 

Iowa.—Nehring v. Hamilton, 232 N. 
W. 655, 210 Iowa 1292; Miller v. Nes- 
bitt, 212 N.W. 733, 204 Iowa 771; 
Manus v. McManus, 179 N.W. 603; 
Parmenter v. Parmenter, 138 N.W. 
438, 157 Iowa 195; Saunders v. Wells, 
112 N.W. 205, 135 Iowa 11. 


Ky.—Johnson vy. Johnson, 120 S.W. 
303, 1384 Ky. 263; Creech v. Creech, 89 
S.W. 720, 28 Ky.L. 617; Carter v. Ad- 
ams, 4 S.W. 36, 9 Ky.L. 91. 

Md.—Pope v. Safe Deposit & Trust 
Co., 161 A. 404; Geoghegan v. Smith, 
105 A. 864, 183 Md. 535; Williams v. 
Snebly, 48 A. 43, 92 Md. 9; Dorsey v. 
Clarke, 4 Harr.&J. 551. 


Mass.—Druker vy. Druker, 167 N.E. 
638, 268 Mass. 334; Jewett v. Shat- 


Mc- 


tuck, 124 Mass. 590. 
Mich.—Towar Cotton Mills v. Ab- 
bey, 184 N.W. 467, 215 Mich. 695; 


Lerche v. Kishpaugh, 147 N.W. 499, 
180 Mich. 617; Botsford v. Bradfield, 
104 N.W. 620, 141 Mich. 370; Green 
v. Begole, 38 N.W. 595, 70 Mich. 602. 


Minn.—Deposit Trust & Savings 
Bank v. Hauert, 189 N.W. 599, 153 
Minn. 102; Larson v. Lund, 123 N.W. 
1070, 109 Minn. 372; Dearing vy. Mer- 
rill, 42 N.W. 695, 41 Minn. 1. 


Mo.—Rector v. Goodloe, 249 S.W. 
897, 298 Mo. 261; Growney v. Mc- 
Quinn, 239 S.W. 857; Northrip. v. 
Burge, 164 S.W. 584, 255 Mo. 641; 
Stevenson v. Haynes, 119 S.W. 346, 
220 Mo. 199; Pitts v. Weakley, 55 S. 
W. 1055, 155 Mo. 109; Plumb v. Coop- 
er, 26 S.W. 678, 121 Mo. 668; Price v. 
Kane, 20 S.W. 609, 112 Mo. 412; Nich- 
ols v. Ellis, 11 S.W. 741, 98 Mo. 344; 
Van Studdiford v. Randolph, (App.) 
49 S.W.(2d) 250. 


Neb.—Schwingel v. Anthes, 98 N.W. 
676, 5 Neb. (Unoff.) 345. 


N.H.—Geo. H. McNamara Tire Co. 
v. Pillsbury, 143 A. 468, 83 N.H. 417. 


N.J.—Havens v. Brown, 132 A. 755, 
99 N.J.Eq. 75; Stines v. Carton, 129 
At Zod, 93. 5N.J-Ma. 415,. 2. N.J.Misc. 
807; Chester v. Campbell, 109 A. 901, 
91 N.J.Eq. 335; Nash v. Bremner, 92 


A. 933, 64° NJ. Eq. 13is7 Anmack § v. 
Jackson, 82 A. 896, 79 N.J.Eq. 599 
[rev 78 A. 749, 78 N.J.Eq. 189]; Lake 


v.' Weaver, 74 A. 451, 76 N.J.Eq. 280, 
34 L.R.A.N.S. 495 [rev 73 A. 62 (mod 
on reh 71 A. 81)]; Tuite v. Tuite, 66 
A. 1090, 72 N.J.Eq. 740; Carrard v. 
Niles, (Ch.) 45 A. 266; Buddensiek v. 
Lipman, 43 A. 664, 58 N.J.Eq. 334; 
Stillwell v. Stillwell, (Ch.) 18 A. 679 
[rev 20 A. 960, 47 N.J.Eq. 275, 24 Am. 
S.R. 408]. 


N.Y.—Gambold v. MacLean, 174 N. 
me 4530 250 Nave, 20245 ‘Crane iv, -An- 
drews, 92 N.E. 679, 199 N.Y. 359; 
Wadd v. Hazelton, 33 N.E. 143, 137 N. 
Neat ooeee Wa PArN C93 wold PAINS Eves Ol; 
Central Trust Co. v. Goffney, 142 N.Y. 
S. 902, 157 App.Div. 508; Mackall v. 
Oleott, 87 N.Y.S. 757, 93 App.Div. 282 
[aff 76 N.E. 1100, 183 N.Y. 580]; Sloan 
v. Macartney, 108 N.Y.S. 840, 58 Misc. 
75; Dickie v. Adams, 81 N.Y.S. 336, 
40 Mise. 88; Leary v. Corvin, 60 N.Y. 
S. 563, 29 Mise. 80, 30 N.Y.Civ.Proc. 
54; Kalman’ v. Krochak, 170 N.Y.S. 
358; Licari v. McMonigle, 115 N.Y.S. 
914 [aff 118 N.Y.S. 1121, 134 App.Div. 
947]; Matter of Crise, 7 N.Y.S. 202, 2 
ConnolySurr. 59. 

N.D.—McGillivray v: First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152; Hol- 
ler v. Aamodt, 153 N.W. 465, 31 N.D. 
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11; Citizens’ State Bank of Rugby 
v. Iverson, 153 N.W. 449, 30 N.D. 497. 


_Ohio.—Miller v. Stokely, 5 Ohio St. 
194; McClain v. Custer, 11 Ohio App. 
183; Sullivan v. Mannix, 6 Ohio Dec. 
(Reprint) 992, 9 Am.L. Rec. 409. 

Oki.—Saied vy. Kouri, 293 P. 245, 146 
Okl, 51. 

Or.—Haldeman v. Weeks, 175 P. 
445, 90 Or. 201; Reid v. Savage, 117 
Py 306,59 (Ora 300. 


Pa.—Hollis v. Hollis, 98 A. 789, 254 
90; Robinson v. Powell, 59 A. 
(30 2LON Paste o20 NCone=av. St. John, 
A. 415, 180 Pa. 25; In re Gilmor, 
A, 845, 158 Pa. 186; Huffnagle v. 
Blackburn, )20.Ay 869,5137 | Pal6333 
Ball we Davidson, 171A. 221, 1 Mon: 
563; Lowry’s Appeal, 6 A. 472, 114 Pa. 
219; Shank v. Simpson, 6 A. 847, 114 
Pa. 208; Chadwick v. Stroud; 27 Pai 
Comsges 

R.I.—Taft v. Dimond, 18 A. 183, 16 
R.I. 584 

S.C.—Bell v. Edwards, 59 S.H. 535, 
78 S.C. 490. 


Tex.—Meyer v. Holle, 19 S.W. 154, 
83 Tex. 623; Curtis v. Hart, (Civ.App.) 
26 S.W.(2d) 420; House v. Rogers, 
(Civ. App.) 23 S.W.(2d) 414 
(Commn.App.) 39 S.W.(2d) 
Latham yv. Jordan, (Civ.App.) 3 
(2d) 555 “[rev on other 


749. 


Utah.—Winn y. Romney, 222 P. 709, 
63 Utah 120; McCloskie v. Cahoon, 
L20-Ps 223, 40 Utah Zor, Coray ve Evol= 
brook, 121 (Pi 572) 40" Utah’ 325: 


Va.—Page v. Page, 110 S.H. 370, 132 
Va. 63. 


Wash.—Seventh Elect Church in 
Israel v. First Seattle Dexter Horton 
Nat. Bank, 10 P.(2d) 207, 167 Wash. 
473; Higgins v. Peterson, 274 P. 186, 
150 Wash. 620. 


W.Va.—Vance v. Harper, 156 S.E. 
118, 109 W.Va. 747; Price v. Price, 69 
S.E. 892, 68 W.Va. 389; Cheuvront v. 
Horner, 59 S.E, .964, 62 W.Va. 476; 
coueaet v. Tennant, 27 S.E. 334, 43 W. 

18 a 


Wis.—Campbell v. Campbell, 35 N. 
W. 743, 70 Wis. 311. 


Ont.——Girardot v. Curry, 38 Ont.L. 
350, 11 Ont.W.N. 277; Brown vy. Cap- 
ron, 24 Grant Ch. 91; Ross v. Ross, 
16 Grant Ch. 647. 


_[a] Where there was sharp con- 
flict in testimony given by plaintiff 
and that given by defendant as to 
whether plaintiff purchased certain 
tax certificates to hold in trust for 
himself and defendant, and neither 
wus impeached or corroborated, de- 
fendant has not met the burden of 
proving the alleged trust by clear and 
convincing evidence. Hickhoff  v. 
Scott, 208 Siw. 421, 137 Ark. 170: 


[b] Evidence held insufficient to 
show trust in: (1) Bank deposit or 
account. Woolsey v. Woolsey, 9 P. 
(2d) 605, 121 Cal.App. 576; Souza v. 
Hirst Nat. Bank, 172 Ps 175, 36) Cal. 
App. 384; Hdmondson vy. Friedell, 163 
N.E. 89, 200 Ind. 298; Coburn v. Shill- 
ing, 113 A. 762,138 Md. 177; Austin 
v. Central Say. Bank of Baltimore, 94 
A. 520, 126 Md. 139; Frank yv. Het- 
mann, 258 S.W. 1000, 302 Mo. 334; 
Johnson v. Savings Investment & 
Trust Co. of Hast Orange, 160 A. 371, 
110 N.J.Eq. 466 [aff 153 A. 382, 107 
N.J.Eq. 547]; In re Farrell’s Estate, 
159 A. 617, 110 N.J.Eq. 260; In re 
Coyle’s Estate, 154 A. 744, 9 N.J.Misc. 
158; Washington v. New York Sav. 
Bank, 72 N.Y.S. 752, 65 App.Div. 338; 
Devlin v. Hinman, 54 N.Y.S. 496, 34 
App.Div. 107; Jimpson y. Chandler, 
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Other cases are collected in the notes, | in which was determined the sufficiency of the evi- 


212 P. 1113, 61 Utah 325. (2) Bonds 
or securities. Lefrooth vy. Prentice, 
259 P. 947, 202 Cal. 215; Schooler ve 
Williamson, 221 P. 195, 192 Cal. 472: 
White v. Kirchmann, 211 P. 246, 59 
Cal.App. 569; Beck v. Staudt, 133 N- 


YY S529) 490 An piDin: siete OumiNebts 
1095, “208 INVY. 566); (3) Corporate 
stock. Fletcher v. Kidder, 127 P. 73. 


163 Cal. 769; Cincinnati Finance Co. 
v. Atkinson’s Adm’r, 31 S.W.(2d) 896, 
235 Ky. 582; Ambruster v. Ambruster, 
31 S'W,.(2d) 28, 326 Mo. 51, 77 Aube Re 
782; Smith v. Staten Island Land Co., 
162 N.Y.S. 681, 175 App.Div. 588; In re 
Peck’s Estate, 238 N.Y.S. 262, 135 
Mise. 686; Akin v. Bates, 173 P. 889, 
89 Or. 2602 Dollar ‘Sav. Kundy & 
Trust,Co. Vv. .Union Trust..Co.,. 722A. 
558, 223 Pa. 286; Stuart v. Meyer, 196 
S.W. 615, error refused; Jensen v. 
Howell, 282 P. 1034, 75 Utah 64. (4) 
Mortgage note. Reynolds v. Thomp- 
son, 171 S.W. 379, 161 Ky. 772. (5) 
Proceeds of life insurance _ policy. 
Scott v. Miller, 13 S.W.(2d) 819, 179 
Ark. 7; Fee v. Wells, 176 P. 829, 65 
Colo. 348; Harper v. Flatt, 160 S.W-. 
241, 155 Ky. 744; Cessna v. Adams, 
LT 5IMAS 8025093) INe. BOs 62 Gor ehoecksive 
Sheppard, 152 A. 754, 302 Pa. 46; Law- 
rence v. Godfrey, 146 A. 107, 296 Pa, 
474. (6) Intention of defendant to@ 
receive moneys paid for premiums as 
trustee or agent for state insurance 
fund. Sayer v. Wynkoop, 161 N.E- 
417, 248 N.Y. 54 [rearg den 162 N.E. 
Bon oa+ oO eNe arog els 


[c] Bocument’s failure to operate 
as will does not add materially to its 
force as evidence of trust. MceGilli- 
vray v. First Nat. Bank, 217 N.W. 150. 
56 N.D. 152. 

69. U.S.—Levis v. Kengla, 18 S.Ct 
309, 169 U.S. 234, 42 L.Ed. 728 [aff & 
App.D.C. 230]; BHaston v. Brant, i 
F.(2d) 857 [cert den 48 S.Ct. 127, 275 
U.S. 557, 72 L.Ed. 424]; Neely v- Boyd, 
VAS MEV CLT 2.6 UOC. Carnet a ze 


Ala.—Bartlett v. Bartlett, 130 So. 
194, 221 Ala. 578; Edwards v. Rogers, 
8 So. 229, 81 Ala. 568. 


Ariz.—Durazo v. Durazo, 173 P. 350, 
19 Ariz. 571. 

Ark.—Foster v. Beidler, 
175,79 Ark. 418. 


Cal.—Smith v. Sherman, 269 P. 169, 
204 Cal. 501; Citizens’ Trust & Sav- 
ings Bank v. Tuffree, 172 P. 586, 178 
Cal. 185; Klumpke v. All Persons, ete., 
L638 P= 366, 176 Cals 3490-5 Bell aave 
Staacke, 74 P. 774, 141 Cal. 186 [rev 
70 P. 472]; Sherman vy. Sandell, 39 
Pot 106 Cals 373s Clappuyveaewor— 
raine; 267 Pn oils O28" CalsApoerovOr 
Sullivan v. Sullivan, 196 P. 491, 52 
Cal.App. 226; Powell v. Powell, 180 
P. 346, 40 Cal.App. 155. 


Colo.—Nesmith v. Martin, 75 P. 590, 
DZmOOlLOMe ais 


Del.—Rentoul v. 
74, 15 Del.Ch. 302. 


. Fla.—Brown vy. Brown, 143 So. 737. 


Ill.— Gregory v. Gregory, 175 N.E. 
804, 343 Ill. 630; Rinus y. Beverly, 
119 N.E. 907, 284 Ill. 206; Stubbings: 
v. Stubbings, 94 N.E. 54, 248 Ill. 406= 
Lurie v. Sabath, 70 N.E. 3238, 208 Ill. 
401 [aff 108 Ill.App. 397]; Stodder v. 
Hoffman, 41 N.E. 1082, 158 Il 486. 


Ind.—Hedges v. Keller, 3 N.E. 832, 
104 Ind. 479. 


Iowa.—Primrose v. Primrose, I76é 
N.W. 978,.188 Iowa 1119; Ratigan vy. 
Ratigan, 162 N.W. 580, 165 N.W. 85, 
181 Iowa 860; Matt v. Matt, 137 N.W. 
489, 156 Iowa 503; Ratliff v. Ellis, 2 
Iowa 59, 63 Am.D. 471. 


Ky.—Hood v. Nichol, 34 S.W.(2d) 
429, 236 Ky. 779; Lacy v. Layne, 223 
S.W. 1, 190 Ky. 667; Henry v. Henry’s: 
Ex’rs, 205 S.W. 601, 181 Ky. 553; Pot- 


96 S.W- 


Sweeney, 137 A. 
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dence on issues relating to the trustor’s competency 
to declare a trust,*° his title to the property in which 
the trust was declared,’+ fraud or undue influence 
in procuring a declaration of trust,7? mistake,** il- 


ter v. Potter, 202 S.W. 872, 180 Ky. 
370; Bowens v. Bowens, 156 S.W. 115, 
153 Ky. 632; Hall v. Bartram’s Adm’r, 
151 S.W. 40, 151 Ky. 66; Johnson v. 
Johnson’s Adm’x, 120 S.W. 3038, 134 


Ky. 263; Cummins v. Shawhan, 23 S. 
W. 669, 15 Ky.L. 419; Ball v. Gaff, 1 
S.W. 724. 


_. Mass.—Norcross v. Haskell, 160 N. 
B®. 402, 262 Mass. 568. 


Mich.—Prentis v. Prentis, 155 N. 
W. 473, 189 Mich. 1; Hillsdale College 
v. Wood, 108 N.W. 675, 145 Mich. 257. 


Minn.—Rawson y. Morris, 101 N.W. 
970, 93 Minn. 499. 


Mo.—Granite Mortgage Co. v. Del- 
mar Realty Co., 254 S.W. 97; Ander- 
son v. Taylor, 227 S.W. 84; Clapp v. 
Kenley, 210 S.W. 10, 277 Mo. 380; Bobb 
v. Wolff, 49 S.W. 996, 148 Mo. 335. 


Neb.—Clarke v. Marconnit, 230 N. 
Wr 254, 119° Neb. 5813 Kobarg v: 
Greeder, 70 N.W. 921, 51 Neb. 365; 
Williams v. Lowe, 4 Neb. 382 [aff 94 
U.S. 650, 24 L.Ed. 216]; Elder v. Web- 
ber, 92 N.W. 126, 3 Neb. (Unoff.) 534. 


N.H.—Moore vy. Moore, 38 N.H. 382. 


N.J.—Voorhees v. Christie, 123 A. 
93, 95 N.J.Eqg. 360 [rev 125 A. 13, 96 
N.J.Eq. 337]; Warmoth y. Durand, 
42 A. 168, 57 N.J.Eq. 160. 


N.Y.—Benvengo v. Barbello, 223 N. 
Y.S. 150, 221 App.Div. 369; Weigert v. 
Schlesinger, 135 N.Y.S. 3385, 150 App. 
Div. 765 {aff 104 N.E. 1143, 210 N.Y. 
573]; New York University v. Loomis 
Laboratory, 74 N.Y.S. 175, 68 App.Div. 
635 [aff 71 N.Y.S. 239, 35 Misc. 82, and 
iit GOWN. 7 403,00 TOON. Yn Loi ls 


N.C.—Campbell v. Sigmon, 87 S.E. 
116, 170 N.C. 348, Ann.Cas.1918C 40. 


N.D.—McWilliams vy. Britton, 188 
N.W. 44, 48 N.D. 975. 
Ohio.—Kukla v. Gonski, 179 N.E. 


206, 40 OhioApp. 575; Antenen v. 
Frazer, 153 N.E. 229, 22 Ohio App. 
121; Wagner v. Wagner, 26 Ohio Cir. 
Ct.N.S. 589; Parker v. Parker, 5 Ohio 
Cir.Ct. 491, 3 Ohio Dec. 240. 


Or.—Baker v. Uglow, 144 P. 758, 73 
Or. 546; Seed v. Jennings, 83 P. 872, 
47 Or. 464; Sloan v. Woodward, 35 P. 
450, 25 Or. 223; Shively v. Parker, 9 
Or. 500. 

Pa.—Perry v. Livingston, 43 A. 230, 
191 Pa. 349; Schmidt v. Baizley, 39 A. 
406, 184 Pa 527; Pratt v. Darlington, 
17 Pa.Super. 231; Bilderback’s Est., 
26 Pa.Co. 444; Schmidt v. Baizley, 19 
Pa.Co. 83. 

R.I.—Wickford Sav. Bank y. Corey, 
55eA4 684, 25 R01. 217. 

Tex.—Lassiter v. Bouche, (Civ. 
App.) 5 S.W.(2d) 8381 [aff in part and 


rev in part (Commn.App.) 14 S.W. 
(2d) 808]; Tate v. Tate, (Civ.App.) 
299 S.W. 310; Brown v. Cordwent, 
(Civ.App.) 270 S.W. 265; Faville v. 


Robinson, (Civ.App.) 201 S.W. 1061; 
Hambleton v. Southwest Texas Bap- 
tist Hospital, (Civ.App.) 172 S.W. 574; 
Robson v. Moore, (Civ.App.) 166 S.W. 
908; Smalley y. Paine, 130 S.W. 739, 
62 Tex.Civ.App. 52; Hunter y. Hunter, 
(Civ-App.) 45 S.W. 820. 

Va.—Hunter v. Bane, 149 S.E. 467, 
153 Va. 165; Brame vy. Read, 118 S.E. 
117, 136 Va. 219; Powers v. Long, 108 
S.E. 664, 131 Va. 284; Jesser v. Armen- 
trout, 42 S.H. 681, 100 Va. 666; Harris 
v. Barnett, 8 Gratt. (44 Va.) 339. 


Wash.—Pacheco vy. Mello, 247 P. 
927, 139 Wash. 566; Sewell v. Sewell, 
186 P. 289, 109 Wash. 252; Lanigan 


v. Miles, 172 P. 894, 102 Wash. 82. 
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W.Va.—Pickens v. Wood, 50 S.E. 
818, 57 W.Va. 480; Bailey v. Calfee, 
39 S.E. 642, 49 W.Va. 630. ; 


Wis.—lIllinois Steel Co. v. Witsotski, 
131 N.W. 848, 146 Wis. 572; Tllinois 
Steel Co. v. Konkel, 131 N.W. 842, 146 
Wis. 556. 


Ont.—Montreal Bank y. Stewart, 14 
Ont. 482. 


{a] Evidence held insufficient to 
show: (1) Purchase at an execution 
sale under an agreement by purchaser 
to hold the property in trust. Buck- 
ner v. Carter, (Tex.Civ.App.) 137 S.W. 
442. (2) Recognition or performance 
of trust by grantee. Guilloz v. Park- 
inson, 268 P. 635, 204 Cal. 441; Schurz 
v. Schurz, 128 N.W. 944, 1383 N.W. 683, 
153 Iowa 187; Woolley v. Stewart, 118 
N.E.. 847, 222 N.Y. 347; Gamboa vy, 
Gamboa, 52 Philippine 503. 


{b] Admissions insufficient.—To 
establish a contract whereby defend- 
ant was to purchase land and hold the 
same in trust for his sister, it is not 
sufficient to show merely defendant’s 
admissions that money expended by 
him in improvements on the land 
were received from his sister and were 
expended for her benefit, and that 
such improvements belonged to her. 
Duffy v. Masterson, 44 N.Y. 557. 


70. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that decedent was competent 
to make and that he intelligently did 
make deed of trust. Wilcox v. Hub- 
bell, 163 N.W. 497, 197 Mich. 21. (2) 
To show mental incompetency of de- 
cedent suffering paralysis to under- 
stand nature of lengthy trust agree- 
ment executed month before death. 
Chandler y. White, 221 N.W. 618, 244 
Mich. 532. (3) To sustain finding that 
complainant was insane when she 
executed and delivered deed of trust. 
Inge v. Inge, 91 S.B. 142, 120 Va. 329. 
(4) To show that complainant, when 
executing a new deed of trust after 
her husband’s deed of release and re- 
conveyance, was mentally competent 
to do so. Inge vy. Inge, supra. 


{[b] Evidence held insufficient to 
show that the depositor was incom- 
petent to transact business when de- 
posit in trust was made. Walso v. 


Latterner, 173 N.W. 711, 143 Minn. 
364. 
Wis 


Arn y. Arn, 173 S.W. 1062, 264 
Mo. 19. 


72. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show a deed of trust was obtained 
from the grantor by fraud and undue 
influence. Gill’s Trustee v. Gill, (Ky.) 
124 S.W. 875. (2) To show undue in- 
fluence in procuring agreement in 
favor of defendant whom plaintiff had 
married after defendant’s invalid di- 
voree. Hague v. Hague, 291 P. 1017, 
134 Or. 75. (3) To show that dece- 
dent understood the effect of transfer 
of her individual bank account to the 
joint account of herself and one of 
her nieces, and that it was not made 
as a result of undue influence. Farmer 
vy. Farmer, 111-A. 464, 1387 Md. 69. (4) 
Where a weakened woman was induc- 
ed by her strong-minded husband and 
her stepson to execute a trust deed 
to the stepson, reserving the right 
to rents and profits and giving the 
trustees power to mortgage or sell 
with her written consent, the pre- 
sumption that undue influence was 
exercised is strengthened by the 
facts that after the execution of the 
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legal consideration,’* delivery of the trust instru- 
ment,’> the parties to the declaration of trust,"® 
and the revocation, repudiation, or termination of the 


trust deed the husband and the step- 
son divided the property into tracts 
without any necessity therefor, and 
induced the wife to sign her consent. 
giving away her right of support, to 
enable them to borrow money on the 


property. Holley v. Still, 74 S.E. 1065, 
91 S.C. 487. 
[b] Evidence held insufficient: (1) 


To show that trust deed was procured 
by undue influence and fraudulent 
conduct. Whiteley v. Watson, 145 P. 
568, 98 Kan. 671. (2) To show that 
instrument creating trust was pro- 
cured under dominating influence of 
another. Union Bank of Chicago v. 
Wormser, 256 Ill.App. 291. (3) To 
sustain the burden of showing that a 
widow executing a trust deed did not 
understand that the deed embraced 
property claimed by her, and that it 
was procurable fraud. Torrent v. 
Torrent, 188 N.W. 508, 218 Mich. 381. 
(4) To justify conclusion that dece- 
dent, an aged woman, was incapable 
of, or acted under undue influence in, 
having entered an account in bank to 
the use of herself and her niece, or in 
connection with other joint bank ac- 
counts opened by her. Farmer v. 
Farmer, 111 A. 464, 137 Md. 69. 


73. Security Trust & Safe Deposit 
Co. v. Farrady, 82 A. 24, 9 Del.Ch. 306; 
Ewing v. Buckner, 41 N.W. 164, 76 
Iowa 467; Houlton y. Houlton, 86 A. 
514, 119 Md. 180. ‘ 

[a] Evidence held sufficient to 
warrant a finding that the grantor did 
not execute a trust deed under a mis- 
apprehension of its provisions. Houl- 
ton v. Houlton, 86 A. 514, 119 Md. 180. 


{[b] Evidence held insufficient to 
show that the settlor of a trust mis- 
took it to be a will. Security Trust 
& Safe Deposit Co. v. Farrady, 82 A. 
24, 9 Del.Ch. 306. 


74  Lanhardt v. Souder, 42 App. 
DiC 278: 
[a] Evidence held insufficient to 


establish that a deed unobjectionable 
on its face was executed in considera- 
tion of illicit intercourse, unless it 
shows that there was a mutual under- 
standing to that effect between the 


parties. Lanhardt v. Souder, 42 App. 
DiC. 8. 
75. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show delivery. Windolph v. Gir- 
ard Trust Co., 91 A. 634, 245 Pa. 349. 
(2) To show want of delivery. Sell- 
ers v. Rike, 127 N.E. 24, 292 Ill. 468; 
Coventry v. McCreery, 128 N.Y.S. 765, 
144 App.Div. 68. 


[b] Evidence held insufficient to 
overcome presumption of delivery of 
deed arising from execution and re- 
cording thereof. Houlton y. Houlton, 
86 A. 514, 119 Md. 180. 


76. Shebley v. Quatman, 134 P. 68, 
66 Or, 441. 


77. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that, although a trust ex- 
isted at the inception of the title in 
defendant, it had been terminated by 
valid agreement and performance by 
defendant to support the beneficiary 
in consideration for such termination. 
Blake v. Johnson, 198 N.W. 388, 180 
Wis. 485. (2) To show that trust for 
one to whom will directed payment 
of principal when he attained certain 
age, if worthy; had not terminated. 
Penley v. Edwards, 150 A. 535, 129 Me. 
156. (3) To establish that, after the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 87] 10. Validity*7*—a, In General. The va- 
lidity of a trust is to be determined as of the time 
it 1s created,’® and depends not on the terms in which 
it is created, but on its effect and the purpose of its 
creation.*° The courts deem it no part of their duty 
to declare a lawful trust anreasonable and unjust.*! 
A trust is not invalid because it is executed without 
consulting the beneficiaries,s? or because it im- 
poses the consent of the beneficiary as a condition 
to the sale and transfer’ of the trust property,’* 
or because it permits the trustee to resign’® and 
surrender the trust at any time,’* or because the 
trustee is authorized to make advances out of the 
principal to the beneficiaries,*? or because it fails 
to provide when the trust should terminate,®* or be- 
cause based wholly on a contingency which may never 
arise.*® It is no objection to the validity of a trust 
that the trustee named may not or cannot properly 
execute the duties imposed,®° as there is a possibility 
in all trusts of the trustee proving reereant,®! and 
equity will provide a proper remedy not only where 
there is a vacaney in the office of trustee,®? but also 
where the trustee negligently or dishonestly performs 
his duties.°* A provision that the trustee may ap- 
ply such portion of the trust fund to his personal 
use as he may find necessary does not abolish the 


original declaration and acceptance 79. 
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trust.°4 If an instrument contains all the essential 
elements of a trust,®® it is valid as a trust, although 
the settlor intended thereby to dispose of his prop- 
erty in lieu of a will.®°® That the courts are to a 
certain extent ousted by a will of jurisdiction over 
a trust does not invalidate the trust so long as 
public policy is not violated.®* A provision that the 
trustee shall not be obliged to submit himself to 
the court’s jurisdiction in the ordinary aftairs of 
the trust does not invalidate it.°® Where an agree- 
ment to hold stock violated an escrow provision 
against assignment, the trust is invalid, although 
all elements of a trust are present.°® 


[§ 88] b. Mental Capacity. A trust will be in- 
validated by mental incapacity on the part of the 
settlor at the time of execution, although the pro- 
visions of the trust are identical with his previous 
declarations of intent.2 The question presented in 
such a case is not whether the settlor was generally 
of sound mind, but whether he had sufficient mental 
capacity to understand the trust which he executed.® 
The improvidence of an aged person stripping him- 
self of all his property, retaining nothing for his sus- 
tenance or payment of debts, is persuasive evidence 
of mental incapacity.* 


v. Equitable, secure debts is insolvent and un- 


of a trust in bank stock, the trust had 
been partially revoked by donor and 
a different and enlarged trust as to its 
objects had been created by directing 
the trustee to hold the subject of the 
trust for the benefit of all donor’s 
children instead of only one as before. 
Russell’s Ex’rs v. Passmore, 103 S.E. 
652750127 Va. 1475. 


[b] Evidence held insufficient: (1) 
To show repudiation of trust. Du- 
four v. Weissberger, 155 P. 984, 172 
Cal. 223. (2) To show abandoned or 
rescinded contract out of which trust 
arose or estoppel to assert trust. 
Bolt v. Hackley Nat. Bank, 224 N.W. 
370, 246 Mich. 1. (3) To show revoca- 
tion, or intent to revoke trust by exe- 
eution of will leaving beneficiary a 
legacy. Anderson y. Anderson, 103 
AS%S9; 41 R.1...30%. 

78. Cross references: 
Cancellation for invalidity see infra 

§§ 102-110. 

Conditions or reservations: 

In general see supra § 56. 

Power of: 

Modification see infra § 112. 
Revocation see infra § 118. 


Declaration of trust see supra §§ 46~- 
58. 


Purposes of trust see supra §§ 26-28. 
Validity of: 

Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors §§ 49-55. 

Deeds see Deeds §§ 131-183. 

Gifts: 

Causa mortis see Gifts § 96. 
Inter vivos see Gifts §§ 13, 14, 


Trusts: 
Charitable see Charities § 12 et 
seq. . 
For grantor fraudulent as_ to 


creditors see Fraudulent Con- 
veyances § 344. 

Offending rule against perpetui- 
ties see Perpetuities §§ 71-88. 


Wills see Wills [40 Cye 954]. 


Trust Co. of New York, 194 N.Y.S. 50, 
201 App.Div. 149; Board of Directors 
of Theological Seminary v. Lowrance, 
119 SE 388h 1260S: C. 892 


80. Davis’ Est., 6 Pa.Dist. 45. 


[a] Trust held unfair.—A trust 
agreement between an attorney and 
client, accepting a trust without bond, 
absolved from the duty of collecting 
money for the trust and of giving 
personal attention to the detailed 
management thereof, and requiring a 
cotrustee to act in such matters and 
to submit a monthly report, and se- 
curing to the attorney no compensa- 
tion other than for legal services, was 
unfair to the client and to the other 
cestuis que trust. Ridge v. Healy, 251 
FE. 798, 164 C.C.A. 32. 


81. Lanius v. Fletcher, 
1076, 100 Tex. 550. . 


82. Taylor v. Watkins, 
So. 811. 


83. Sale of trust property see infra 
§§ 607-609. 

e4 Suarez v. De Montegny, 33 N. 
Yn 292, Le, Mise. #259" Latfis'7 N.Y os: 
503, 1 App.Div. 494 (aff 48 N.E. 1107, 
153 NY. Gi sole 


85. Resignation in general see in- 
fra §§ 433-444. 


86. Schreyer v. Schreyer, 91 N.Y.S. 
1065, 101 App.Div. 456 [aff 89 N.Y.S. 
508, 48 Misc. 520, and aff 75 N.B. 1134, 
182, eNev.. Spoil. 


87. Hayden v. Sugden, 96 N.Y.S. 
681, 48 Misc. 108; Roosevelt v. Roose- 
velt, 6 Hun 31 [aff 64 N.Y. 651]. 


ss. Burke v. O’Brien, 100 N.Y.S. 
1048, 115 App.Div. 574. 


s9. Kerr v..Crane, 98 N.E. 783, 212 
Mass. 224, 40 L.R.A.N.S. 692. 


90. Vidal v. Girard, 2 How. (U.S.) 
(21, 11 sud. 205; Conklin vy. Davis, 
28 Av 58%, 68 .Conn, 377; Mettler -v- 
Warner, 90 N.E. 1099, 248 Ill. 600, 1384 
Am.S.R. 388; Cohn v. Ward, 9 S.H. 41, 
32 W.Va. 34 [aff 15 S.E. 140, 36 W.Va. 
516] (holding that the fact that a 
trustee in a deed of trust given to 


101 S.W. 


(Miss.) 13 


trustworthy will not of itself make 
the deed void). 

91. Mettler v. Warner, 90 N.E. 
1099, 248 Ill. 600, 184 Am.S.R. 388. 


92. See infra § 372. 
93. See infra §§ 458-468. 
94 Jones v. Newell, 28 N.Y.S. 906, 


78 Hun 290. 

Uncertainty see supra §§ 50-54. 

95. See supra § 21 et seq. 

96. Bear v. Millikin Trust Co., 168 
N.E. 349, 336 Ill. 366, 73 A.L.R. 173; 
Patterson v. McClenathan, 129 N.E. 
767, 296 Ill. 475; Young v. Payne, 119 
N.E. 612, 283 Ill. 649; Kelly v. Parker, 
54 N.E. 615, 181 Ill. 49. 


‘Trust distinguished from will see 
Wills [40 Cye 1090]. 


97. Ackerman vy. Fichter, 101 N.E. 


493, 179 Ind. 392, 46 L.R.A.N.S, 221, 


Ann.Cas.1915D 1117. 


98. Butler v. Badger, 150 N.W. 233, 
128 Minn. 99. 


Judicial control and supervision see 
infra §§ 538-550. 


[a] If “an attempt wholly to ex- 
clude the authority of the ccurt to 
control the conduct of the trustee, 
and to vest in him arbitrary authority 
to sell and dispose of the estate in 
harmony with his own pleasure and 
without regard to the best interests 
of the estate [had been made] no 
doubt the trust would, at least, to the 
extent of such grant of arbitrary 
power, be declared void.” Butler v. 
Badger, 150 N.W. 2338, 235, 128 Minn. 


JO. 


99. Tillotson v. Findley, 262 P. 438, 
87 Cal.App. 654. 


1. Farley v. Fitzsimmons, 116 A. 
606, 97 Conn. 372; Robinson vy. Mc- 
Cart, 156) By 27.3), 79 Ore 64's Méader. 


Sherwin, 118 A. 731, 275 Pa. 146. 

2. Mead v. Sherwin, supra. 

3. Coffey v. Coffey, 53 N.E. 590, 179 
Ill. 283 [aff 74 Ill.App: 241]. 

4 Farley v. Fitzsimmons, 116 A. 
606, 97.Conn. 372. 


*By BERNARD J. KENNY (§§ 87-138). 
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[§ 89] c. Mistake.’ A trust instrument executed 
by mistake may be set aside.® 

[§ 90] d. Fraud.? An instrument purporting to 
ereate a trust is void when its execution has been 
procured by fraud,* and it may be set aside.2 In 
finding that the execution of an instrument did not 
create a trust equity is not bound by the recitals 
in the instrument, but may consider circumstances 
surrounding its execution and determine that it was 
procured by fraud.+° 


[§ 91] e. Undue Infiuence—(1) In General. 
Where a declaration of trust is procured by undue 
influence, it is invalid,1? and may be set aside.!? 
‘The influence exerted on the creator of the trust 
must be undue.t®* Undue influencet* is a kind of 
mental coercion which destroys the free agency of 
the creator of the trust and constrains him to do 
that which is against his will, and what he would 
not have done if left to his own judgment and voli- 
tion.1> The act must be one to the injury of the 
ereator or to the injury of some one on whom he 
would, if left to his own free will, have bestowed 
a benefit.‘ It is sometimes defined by statute.+7 
The influence of the creator’s friends and relatives, 
exercised for the benefit and advantage of the ere- 
ator, is not undue.tS That a settlor consented to 
the creation of a trust because of her husband’s ill- 
ness and the effect of a refusal does not constitute 
undue influence.t® While insistence on one’s legal 
rights may not be undue influence, obtaining a deed 
of trust where there is no claim to the property ecan- 
not be justified as the exercise of a legal right.?° 


{§ 92] (2) Confidential Relations. In accordance 
with-rules elsewhere considered,*! the mere fact that 
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‘eured by duress is invalid.?* 


[$§ 89-94 


a confidential relationship exists between the gran- 
tor and grantee does not alone invalidate a trust.*? 
Where, however, the person in whom confidence is 
reposed exerts his influence to procure an advantage 
at the expense of the grantor, the trust is invalid?* 
and may be set aside.24 Whether such close and con- 
fidential relations exist between the parties as to 
enable one to dominate and control the other is a 
question of fact dependent on the circumstances of 
each case.2" Thus an unfair advantage resulting 
to a parent in the execution of a trust by his child 
invalidates the trust.2° Where the grantee secures 
no benefit from the grant,?* the mere fact of the re- 
lation of attorney and client,?* broker and client,°® 
parent and child,*® or of principal and agent*? does 
not raise a presumption of undue influence. That 
the grantee is entitled to a commission as trustee 
does not confer such a benefit'as to make applicable 
the doctrine of confidential relations.*? 


[§ 93] f. Duress. A declaration of trust pro- 
Mere vexation and an- 


noyanee are not sufficient unless, it has been held, it 


is shown that by reason of such vexation and annoy- 
‘ance a state of insanity exists at the time the trust 


is executed.*® 


[§ 94] g. Illegality of Provisions?®—(1) In Gen- 
eral. The right to create an express trust is sub- 
ordinate to the fundamental principles of equity,?? 
and an express trust created in violation of such 
principles is a nullity. An express trust cannot 
be created to effect a purpose®® which is illegal.*°® 
A trust of insurance proceeds for the benefit of per- 
sons not within the class prescribed by the War Risk 
Insurance Act, and in violation thereof,t+ has been 


450, 97 Md. 573; Brown v. Mercantile 


5 “Mistake” see 40 C.J. p 1226 20. Weakley v. Melton, 207 P. 523, 
text and note 47 et seq. 189 Cal. 44. 

Omission of power of revocation 21. See Deeds § 168;- Gifts §§ 51, 
sée infra § 119. 52; Wills [40 Cye 1148]. 


6. See infra § 102. 

7. Fraud generally see Fraud 26 
GI. p- 1050: 

8. Hopp v. Calloway, 52 App.D.C. 
3, 280 F. 977; Migely v. Migely, 162 
Yil.App. 300; Ralph v. George, 136 N. 
EB. 44, 78 Ind.App. 491. 

9. See infra § 102. 

10. Ralph v. George, supra. 

11. Cal.—Weakley v. Melton, 
P. 523, 189 Cal. 44. 

Ind.—Ewing v. Bass, 48 N.H. 241, 
149 Ind. 1. 

Ky.—Beard v. Beard, 190 S.W. 703, 
173 Ky. 131, Ann.Cas.1918C 832. _ 

Okl.—Hogan v. Leeper, 133 P. 190, 
37 Okl. 655, 47 L.R.A.N.S. 475. 

Tex.—Caffey v. Caffey, 35 S.W. 738, 
12 Tex.Civ.App. 616. 

12. See infra § 102. 

13. Riddle v. Cutter, 49 Iowa 547. 

14. “Undue influence” generally 
see [39 Cyc 681 text and note 7 et 
seq). 

15. Beard v. Beard, 190 S.W. 703, 
173 Ky. 131, Ann.Cas.1918C 882, 
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16. Beard v. Beard, supra. 
17. See statutory provisions. 
18. Riddle v. Cutter, 49 Iowa 547; 


Williard v. Integrity Trust Co., 116 
A. 513, 273 Pa. 24. 
19. Hayward v. Tacoma Savings 


Agreements of persons in confiden- 
tial capacity see Contracts § 348. 

22. Kalk vy. Turner, 101 Mass. 494. 

23. Whitridge v. Whitridge, 24 <A. 
645, 76 Md. 54; Williams v. Williams, 
»638 Md. 371; Smith v. Boyd, 47 A. 
816, 61 N.J.Bq. 175; Hays vi. Union 
Trust Co. of New York, 57 N.Y.S. 801, 
27 Mise. 240; Huguenin vy. Baseley, 14 
Ves.Jr. 2738, 33 Reprint 526. 


24. See infra § 102. 


25. Brown v. Mercantile 
etc., Co., 40 A. 256, 87 Md. 392. 


26. Whitridge v. Whitridge, 24 A. 
645, 76 Md. 54; Williams v. Williams, 
63 Md. 371. 


Trust, 


27. Jervis v. Jervis, 96 A. 265, 127 
Md. 133; Von Buchwaldt v. Schlens, 
OMAN e466) L28 Ide 405s) (Carrols sv. 


Smith, 59 A. 281, 99 Md. 643; Rogers 
v. Rogers, 55 A. 450, 97 Md. 573. 


28. Carroll v. Smith, 59 A. 181, 99 
Md. 653. 
29, sicelly. wv. Ashforth 95 Nees: 


1004, 47 Misc. 498 [aff 96 N.Y.S. 1131, 
111 App.Div. 922]. 


30. Doll v. Loesel, 136 A. 796, 288 
Pa. 527. 
31. Brown v. Mercantile Trust, 


etc., Co., 40 A. 256, 87 Md. 377. 


32. Von Buchwaldt v. Schlens, 91 
A. 466, 123 Md. 405; Kensett v. Safe 
Deposit & Trust Co. 82 A. 981, 116 


Bank & Trust Co., 153 P. 352, 88 Wash. |] Md. 530; Carroll v. Smith, 59 A. 281, 


542. 


99 Md. 648; Rogers v. Rogers, 55 A. 


Trust, etc., Co., 40 A. 256, 87 Md. 377. 


ee “Duress” see 19 C.J. p 838 note 
34, Gill v. “Gill, ~Gd&y) 124 "Saws 
875; Hogan v. Leeper, 133 P. 190, 37 


Okl. 655, 47 L.R.A.N.S. 475. 


_ [a] Thus, if, after legal proceed- 
ings are begun to declare one incom- 
petent, she acquiesces in an arrange- 
ment previously designed by others, 
by executing a deed of trust of her 


property, rather than submit to the 
mortification of going into court to 
contest, the deed is procured by 


duress, and is invalid. Gill’s Trustee 
v. Gill, (Ky.) 124 S.W. 875. 


Rg oe Brower y. Callender, 


36. Cross references: 
As affecting contracts see Contracts 
§§ 339-480. 

Exemption of property from debts in 
spendthrift trust see supra § 27. 
“Tllegality” see 31 C.J. p 243 text and 

note 14 et seq. 

87. Equity generally see Equity 21 
(OS pracy 

38. Nini v. Cravens & Cage Co., 
(Tex.Civ.App.) 253 S.W. 582; Mc- 
Camey v. Hollister Oil Co., (Civ.App.) 
241 S.W. 689 [aff 274 S.W. 562, 115 
Tex. 49]. 


ae Purposes of trust see supra §§ 


105 Ill. 


40. Wichita County v. Tittle, (Tex. 
Civ.App.) 27 S.W.(2d) 649 [aff 
(Commn.App.) 41 S.W.(2da) 11]. 


41. See Army and Navy § 238%. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 94-96] 


held illegal.4? A trust is invalid when the object 
is the suppression of a criminal prosecution.t? <A 
trust created for the purpose of evading the col- 
lateral inheritance tax has been held valid.t4 The 
creation of a partnership*® and trust in the same 
instrument is not contrary to law.t® <A trust in 
which the beneficiaries are described as the gran- 
tor’s wife and children by him begotten does not 
show on its face that the consideration was illicit 
relations, so as to render it void.** 


[§ 95] (2) Conditions or Restrictions.48 A con- 
dition that the beneficiary of a trust be reared in a 
certain faith is void.*® A provision forbidding the 
use of any portion of the income from a trust estate, 
ereated for the benefit of the settlor’s son, for the 
support of the son’s wife and child is not invalid 
as against public policy.®® Restrictions on trust 
property in the way of leasing anJ rebuilding have 
been held invalid.®+ 


Conditions affecting marital relation. As is also 


noted elsewhere,®? while a condition in a trust in- 


42.. Vincent v. Kelly, 195 N.Y.S. 57, 
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strument which induces a separation or divorce is 
void,®* where the scheme of the trust does not tend 
to restrain marriage,°* to to induce a separation or 
divorcee, the condition is valid.°> A grant of prop- 
erty to a husband in trust for the wife’s separate 
use is not invalid by reason of a clause that should 
the husband and wife separate or divorce the hus- 
band would pay over the principal.°°® 


[§ 96] h. Partial Invalidity.°7 It is well settled 
that the invalidity of some of the objects or provi- 
sions of a trust, or of part of several trusts created 
by the.same instrument, will not affeet the validity 
of remaining objects, provisions, or trusts which 
are separate and independent but in such ease the 
invalid portions will be rejected and the valid por- 
tions permitted to stand.°* The rule is otherwise 
where the valid and invalid parts are so blended 
and intertwined in one scheme that one is not en- 
forceable, according to the intent of the creator of 
the trust, without the other.°®® 


118 Misc. 591. 

43. Bettinger y. Bridenbecker, 63 
Barb; GN: ¥.) 395. 

AA eLritt. va Crotzer,~ 13), Ba. 
Baker v. Williamson, 4 Pa. 456. 


45. See Partnership § 37 et seq. 


46. Henderson vy. Henderson, 97 So. 
oo05, 210 Ala. 73. 

47. Lanhardt vy. Souder, 42 App. 
D:C. 278. 

48. Conditional gifts see Gifts §§ 
AA De. 

Conditions or reservations in: 
Declaration of trust see supra § 56. 
Deeds see Deeds §§ 367-469. 

Wills see Wills [40 Cyc 977]. 

49. Inre Devlin’s Trust Hstate, 130 
A. 238, 284 Pa. 11. 

50. Thurber v. Thurber, 112 A. 209, 
43 R.I. 504. 

51. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261. 

{a] For example, restrictions for- 
bidding leases for more than one year, 
or promises of them, or erecting build- 
ings more than three stories, imposed 
on trust property, part of which was 
located in the heart of the city, where 
the trust would perhaps continue for 
seventy-five years and the restrictions 
would reduce the income and threaten 
proper development of the city, are 
invalid as against public policy. 
Colonial Trust Co. v. Brown, 135 A. 
555, 105 Conn. 261. 

52. See Wills [40 Cyc 1699-1703]. 

Agreements affecting marital rela- 
tions see Contracts §§ 404-409. 

53). Coé v. Hill, 86 N.B. 9949, 201 
Mass. 15; O’Brien v. Barkley, 28 N.Y. 
S. 1049, 78 Hun 609. 


451; 


54. Clouds vy. Calhoun, 31° "S.C-E: 
358. 
55. Chamberlain v. Van Horn, 141 


N.E. 111, 246 Mass. 462; Coe v. Hill, 
86 N.E. 949, 201 Mass. 15; Cowley v. 
Twombly, 53 N.E. 886, 173 Mass. 393, 
46 L.R.A. 164; Williams v. Hund, 258 
S.w. 703, 302 Mo. 451; In re Tremens’ 
Estate, 277 P. 385, 152 Wash. 82, 68 
A.L.R. 753. 

{a] Thus (1) a testamentary pro- 
vision that, if the beneficiary of a 
spendthrift trust should become di- 
vorced from his wife and remarry a 
woman who was of good repute in the 
trustee’s judgment, the monthly pay- 
ments should be paid to her after the 


beneficiary’s death, was not contrary 
to public policy as offering an induce- 
ment to the beneficiary to procure a 
divorce. Williams v. Hund, 258 S.W. 
703, 302 Mo. 451. (2) A provision 
that the beneficiary should take his 
share on the condition that at the 
settlor’s death the beneficiary is not 
married to his present wife is valid. 
Chamberlain v. Van Horn, 141 N.}H. 
111, 246 Mass. 462. 


56. Waring v. Waring, 10 B.Mon. 
(Ky.) 3381. 
57. Partial invalidity: 


Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors § 50. 


Charitable trusts see Charities §§ 44, 
45. 


Deeds see Deeds § 177. 
Statutes see Statutes §§ 205-226. 
Wills see Wills [40 Cyc 1080-1082]. 


58. Ala.—Henderson y. Henderson, 
97 SO. 358, 2L0e Ala. 3s 


Cal.— Cohn v. Goodday, 217 P. 756, 
191 Cal. 615; In re Aldersley’s Estate, 
163 P. 206, 174 Cal. 366; Younger. v. 
Moore, 103 P. 221, 155 Cal. 767: Sacra- 
mento Bank v. Montgomery, 81 P. 1388, 
146 Cal. 745; Nellis v. Riekard,.'66 P. 
32, lise Cala Gives beams IR. eouietbnenre 
Willey, 60 P. 471, 128 Cal. 1. 


Conn.—Andrews v. Rice, 5 A. 823, 
53 Conn. 566; Bristol v. Bristol, 5 A, 
687, 53 Conn. 242, 


Ga.—Sinnott v. Moore, 39 S.E. 415, 
113 Ga. 908. 

Ill—Keyes v. Northern Trust Co., 
81 N.E. 384, 227 Ill. 354. 

Ind.—Warner v. Keiser, 
369, 93 Ind.App. 547. 


Me.—True Real Hstate Co. v. True, 
99 A. 627, 115 Me. 533. 


Md.—Peter v. Peter, 110 A. 211, 136 
Md. 157. 3 


Mass.—Amory v. Trustees of Am- 
herst College, 118 N.E. 933, 229 Mass. 
374; Viney v. Abbott, 109 Mass. 300. 


Mich.—Geer v. Traders’ Bank, 93 
N.W. 4387, 182 Mich. 215. 


Miss.—State v. Edward Hines Lum- 
ber Co.,;115 So. 598, 150 Miss. 1. 


N.Y.—Robb v. Washington, ete., 
College, 78 N.B. 359, 185 N.Y. 485; 
Hascall v. King, 56 N.B. 515, 162 N.Y. 
134, 76 Am.S.R. 302; Cochrane v. 
Schell, 35 N.E. 971, 140 N.Y. 516; Cul- 
ross v. Gibbons, 29 N.E. 839, 130 N.Y. 
447; Underwood v. Curtis, 28 N.E. 


177 _-‘N.E. 


F 412; 


1 (5, N.Y.S. 


585, 127 N.Y. 523; Kennedy v. Hoy, 11 
N.E. 390, 105 N.Y. 134; Woodgate v. 


Fleet, 64 N.Y. 566 [rev 3 Hun 
619]; Van Schuyver v. Mulford, 59 
N.Y. 426; Knox v. Jones, 47 N.Y. 389; 


Woodgate v. Fleet, 44 N.Y. 1, 11 Abb. 
Pr.N.S. 41; Harrison v. Harrison, 36 
N.Y. 548, 2 Transcr.App. 348 [aff 42 


Barb. 162]; Savage’ v. Burnham, 17 
N-Y. 561; “In re Kirby's Estate, 239 
N.Y.S. 390, 228 App.Div..171 [den 


appeal 231 N.Y.S. 408, 133 Misc. 152]; 
In re Whalen, 128 N.Y.S. 320, 143 App. 
Div. 743; In re Trumble’s Will, 122 
N.Y.S. 7638, 137) App.Div. 483) jmmod 
92 N.E. 1073, 199 N.Y. 454]; Leavitt v. 
Wolcott, 29 Hun 480, 65 How.Pr. 51 
[rev on other grounds 95 N.Y. 212]; 


| Rogers v. Tilley, 20 Barb. 639; Dupre 


v. Thompson, 4 Barb. 279 [aff 8 Barb. 
537]; In re Kozlay,'171 N.Y.S. 669, 
104 Misc. 120; Lewine v. Gerardo, 
112 N.Y.S. 192, 60 Misc. 261; Hayden 
v. Sugden, 96 N.Y.S. 681, 48 Misc. 108; 
Tobin v. Graf, 80 N.Y.S. 5, 39 Misc. 
McComb v. Title Guarantee, etce., 
Co., 73 N.Y.S. 554, 36 Misc. 370 [aff 
1128, 70 App.Div. 618]; 
Irving v. De Kay, 9 Paige 521 [aff 5 
Den. 646]; Parks v. Parks, 9 Paige 
107; Van Vechten v. Van Veghten, 8 
Paige 104; Hawley v. James, 5 Paige 
318 [rev on other grounds 16 Wend. 
61]; Grout v. Van Schoonhoven, 1 


| Sandf.Ch. 336. 


Pa.—Ewalt v. Davenhill, 101 A. 756; 
257 Pa. 385; In re McClellan, 70 .A. 
(3b, 221 .Pa,.26ler Iinare, Denis. ep duAe 
335, 201 Pa. 616; .Ingersoll’s Appeal, 
86 Pa. 240; Delbert’s Appeal, 83 Pa, 
462°. Im ores Greenfield, (14 Paseo. 
Taylor’s Hstate, 11. Pa.Dist.&Co. 90, 
93 [cit Cyc]; McClellan’s Hst.,.17 Pa. 
Dist. 162; Rhoads’s Hst., 31 Pa.Co. 
288; luakey’s * Hst.,. 30° Pa.Co. e7- 
Brooks’ Estate, 8 Pa.Co. 514 [aff 21 
A. 240, 140 Pa. 84]. 


S.C.—Woodruff Oil & Fertilizer Co. 
v. Yarborough’s Hstate, 142 S.B. 50, 
144 S.C. 18. 


Tex.—Clarke v. Clarke, (Commn. 
App.) 46 S.W.(2d) 658 [answers con- 


formed to (Civ.App.) 48 S.W.(2day 
1119). 

Ont.—McIsaac_v. Heneberry, 20 
Grant Ch. 348; Goodeve v. Manners, 


5 Grant Ch. 114. 


59. In re Rong’s Estate, 123 N.w. 
471, 806, 109 Minn, 191, 26 L.R.A.N.S, 
825; Bailey v. Buffalo Loan, Trust & 
Safe Deposit Co., 107 N.E. 1043, 213 
N.Y. 525; Central Trust. Co. v. Egles- 
ton, 77 N.H. 989, 185 N.Y. 28; Mann- 
Vynne v. Equitable Trust Co. of New 
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[§ 97] i. What Law Governs.*° 


and disposition of, real estate is governed by the 
law of its situs,°! the validity of a trust therein 
must be determined by the same law.®? 

Personal property. Unless it is evident that the 
settlor intended the law of another jurisdiction to 
apply,®® under general rules®* the validity of a 
trust in personal property is ordinarily determined 
by the law of the domicile®® of the settlor.®° 
case of testamentary trusts the law of the testator’s 
domicile at the time of his death®’ governs,®* and 
not the domicile of the beneficiary.°® 
deposits in savings banks are concerned,’® it has 
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As the title to, 


death.7} 


In the 


In so far as 
right.*® 


York, 194 N.Y.S. 50, 201 App.Div. 149; ]622 [aff 27 N.E. 853, 126 N.Y. 6461; 


Ross v. Ross, 2438 N.Y.S. 418, 137 Misc. 
795 [rev on other grounds in first ac- 
tion 253 N.Y.S. 871, 233 App.Div. 626, 


and aff in second action 253 N.Y.S. 
Seo, 233 App-Div. 516] 5) Dresser. Vv. 
Travis, 79 N.Y.S. 924, 39 Misc. 358 


[aff 84 N.Y.S. 1124, 87 App.Div. 632 
(aff 69 N.E. 736, 177 N.Y. 376) ]; Kelly 
v. Nichols, 21 A. 906, 17 R.I. 306. 


[a] “Reason for the rule is that 
the retention of the legal trust in such 
a case would lead to a result con- 
trary to the purpose of the _ will.” 
Rong v. Haller, 123 N.W. 471, 472, 
806, 109 Minn. 191, 26 L.R.A.N.S. 825. 


60. What law governs: 

Generally see Conflict of Laws 12 C.J. 
p 427. 

Charitable trusts see Charities § 12 
et seq. 


Construction of trusts see infra § 239. 
Resulting trusts see infra § 148. 
Validity of: 
Deeds see Deeds § 35. 
Gifts: 
Causa mortis see Gifts § 95. 
Inter vivos see Gifts § 12. 
61. See Conflict of Laws § 40. 
62. U.S.—Keown v. Keown, 257 F. 
851 [rev on other grounds 265 F. 572]. 
Jat—Campbell-Kawannanakoa v. 
Campbell, 92 P. 184, 152 Cal. 201. 


Hawaii.—Spreckels v. Spreckels, 21 
Hawaii 556. 
NoY.—_ Levy ve levy, ise N.Y. 975 


Barb. 157 [aff 52 N.Y. 


In re Fox, 63 
751 (aff 94 U.S. 315, 24 


530, 11 Am.R. 
L.Ed. 192) ]. 

N.D.—Penfield v. Tower, 
413, 1 N.D. 216. 


46 N.W. 


Tenn.—Watkins v. Watkins, 22 S. 
Waced) 1, 609 Denn, 1. 
See Fisk’s Appeal, 71 A. 559, 81 


Conn. 433 (where the situs of the 
property, the domicile of the parties 
in interest, and the place of adminis- 
tration were all in the same state, and 
it was held that the law of that state 
was controlling). 


63. Ross v. Ross; 253 N,Y.S. 871, 
233 App.Div. 626 [rev 243 N.Y.S. 418, 
137 Mise. 795]; Lanius v. Fletcher, 
101 S.W. 1076, 100 Tex. 550 [rev (Civ. 
App.) 99 S.W. 169]. 


64. See Conflict of Laws §§ 28, 64, 
65. 
TOS Goes 


65. Domicile see Domicile 


p 390. 

66. Liberty Nat. Bank & Trust Co. 
in New York v. New England In- 
vestors Shares, 25 F.(2d) 493; Swet- 
land v. Swetland, 149 A. 50, 105 N.J. 
Eq. 608 [aff 153 A. 907, 107 N.J.Eq. 
§04]; Rosenbaum v. Garrett, 41 A. 
252. 57 N.J.Hq. 186; Peabody v. Kent, 
138 N.Y.S.°32, 153 App.Div. 286 [aff 
LO IN-EX, 51,203 N.Y £5455 Town= 
send v. Allen, 13 N.Y.S. 78, 59 Hun 


Sullivan v. Babcock, 63 How.Pr. (N. 
Y.) 120, 30 Hun 89; Morris v. Shee- 
han, 184_N.Y.S8..121, 142, Mise. 222. faft 
19 N.Y-S. 9 939%) 199 Ann. Div. ).968 
But see Bouree v. Trust Francais des 
Actions de la Franco-Wyoming Oil 
COW loti Awe > OfaLa DeliOhe wee ei cals 
though trusts may not be recognized 
by French law, a trust created in 
France with respect to property in 
this state, naming as trustee a French 
citizen, would be recognized by 
courts of this state, the law cf the 
forum being controlling); Hullin v. 
Fauré, 15 Lia.Ann. 622 (where a citi- 
zen of Louisiana, being in New York, 
executed a deed of trust in conform- 
ity with New York law, whereby he 
conveyed to a citizen of New York 
certain money in trust, such trust 
was not in violation of the laws of 
Louisiana, since it was made and exe- 
cuted in New York, bearing on a fund 
in New York). 


[a] Situs of inter vivos trust of 
personalty is at the domicile of the 
creator. Swetland v. Swetland, 149 A. 
50, 105 N.J.Eq. 608 [aff 153 A. 907, 107 
N.J.Eq. 504]. 


[b] Property subsequently taken 
into another jurisdiction.—When, in 
another state, the legal title to slaves 
is vested by a deed of trust in a fa- 
ther, who binds himself to transfer 
the title to his children at their ma- 
jority, the slaves when brought into 
Louisiana by him on his change of 
domicile will become subject to the 
laws of Louisiana, which recognize 
no such right of property in the chil- 
dren. Terrell v. Allen, 7 La.Ann. 46. 


67. Law governing wills: 


Construction see Wills [40 Cye 1382— 
13359. 


Validity see Wills [40 Cye 1074]. 


68. Cal.—Whitney v. Dodge, 38 P. 
636, 105 Cal. 192. 


Ree v. Miner, 119 Mass. 
iW 


N.Y.—Cross v. United States Trust 
Co: of New York; 30 NUE. SI25. sb38t Ne 
Y. 330,15 L.R.A. 606,27 Am-S-R. 597; 
Knox v. Jones, 47 N.Y. 395: English 
v. MeIntyre, 51 N.Y.S. 697, 29 App. Div. 
439; Merritt v. Carties, 24 N.Y.S. 561, 
71 Hun 612; Wood v. Wood, 5 Paige 
596, 28 Am.D. 451. 


N.D.—Penfield v. Tower, 
413, 1 N.D. 216. 


Tex.—Lanius v. Fletcher, 101 S.W. 
1076, 100 Tex. 550 [rev (Civ.App.) 99 
S.W. 169]. 


But see Sinnott v. Moore, 39 S.E. 
415, 118 Ga. 908 (a testamentary 
spendthrift trust created and valid 
in Pennsylvania, the testator’s domi- 
eile at death, is valid under the laws 
of Georgia, provided the beneficiaries 
are within any of the classes for 
whom such trusts are permitted by 
the code). ; 


46 N.W. 


[§ 98] j. Right To Contest Validity.’ 
eral the validity of a trust may be questioned only 
by one who will be entitled to some interest in the 
property in case the trust is declared invalid,’* and 
then only when he is not estopped." 
strangers to the trust have no right to attack it,*° 
unless their position as creditors gives them such 


ei 3 


[§§ 97-98 


been held that the law of the state in which a tenta- 
tive trust is created and is to be performed governs, 
notwithstanding the depositor is domiciled in another 
state when the trust is created and at the time of his 


In gen- 


Consequently 


{a] Conversion to 
Real property will be deemed to be 
equitably converted (see Conversion 
13 C.J. p 850; Property §§ 44, 45) into 
personalty ander Comp. Laws § 3364 
so as to come within this rule when 
a sale of it was directed by the testa- 
tor or is absolutely necessary to the 
execution of the trust. Penfield v. 
Tower, 46 N.W. 413, 1 N.D. 216. 


[b] Where validity of trust has 
already been passed on and upheld in 
the jurisdiction where the property is 
situated, the courts of another state 
will decline to consider the question 
or to take any action based on an as- 
sumption of invalidity of the trust. 
dene vy. Jones, 30 N.Y.S. 177, 8 Mise. 


personalty.— 


eaee: Merritt v. Corties, 24 N.Y.S. 
70. See supra § 68. 


71. Fiocchi v. Smith, (N.J.Ch.) 97 
A. 283. 


72. Persons entitled to cancella- 
tion see infra § 103. 


Who may contest will see Willis 
[40 Cye 1241-1244]. 

73. Ind.—Union Trust Co. v. Chil- 
dren’s Aid Ass’n, 134 N.E. 207, 77 Ind. 
App. 575. 

Md.—Tarbert v. Rollins, 100 A. 637, 
130 Md. 413 [quot Cyc]. 

N.Y.—Crehan v. Megargel, 136 N.E. 
296, 234 N.Y. 67. 

Tex.—Clarke v. Clarke, (Commn. 
Anp.) 46 S.W.(2d) 658 [answers con- 


formed to (Civ.App.) 48 S.W.(2d 
1119]. ‘4 Sy ee 

Va.—Lefew v. Hcoper, 1 S.E. 208, 
82 Va. 946. 


74 Baldwin v. Palen, 53 N.Y.S. 
520, 24 Misc. 170 (holding that a trust 
in a will in favor of a brother, the va- 
lidity of which was recognized by his 
sister, may not be impeached by heirs 
and devisees of the sister). 


75. Mallory v. Thomas, 81 P. 194, 
71 Kan. 562; Crehan v. Megargel, 136 
IN E29 Gye 284 NOY 167. 


Trustee’s sale see infra § 632. 


76. Hornsby v. City Nat. Bank, 
(Tenn.Ch.App.) 60 S.W. 160; London 
v. Turner, 11 Leigh (38 Wa.) 403. 


[a] Second wife of creator not 
creditor.—W here a widower with chil- 
dren executed deeds of trust convey- 
ing certain property to a trustee for 
the ultimate benefit of the children, 
the rents being first devoted to re- 
pairs, and the residue reserved for the 
use of such widower during his life, 
and where, after.executing the trust, 
the widower proposed marriage to 
plaintiff, representing that he was the 
owner of the lots conveyed, and the 
proposal was accepted, plaintiff is not 
a creditor of her husband, within the 
meaning of a statute avoiding a con- 
veyance in trust for the benefit of the 
grantor during his life, and hence the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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+ | §§ 98-100] 


Statute of frauds. Under general rules?7 the stat- 
ute of frauds*’ is personal and is not available to 
strangers to the trust.7° The statute does not pre- 
vent a trustee from carrying out a parol trust, but 
merely avoids it at his option.8° If the trustee 
chooses not to avoid the trust, his judgment creditor 
has no standing to complain.’! 


[§ 99] k. Ratification of Defective or Invalid 
Trust.** An invalid trust may, in some eases, be vali- 
dated by ratification.s? When a trust is invalid 
when its creation is attempted, but subsequently the 
impediment to its validity is removed, a good and 
valid trust may be created by a subsequent ratifica- 
tion of the terms of the invalid trust.84 <A settlor 
may not contend that a trust instrument was execut- 
ed by mistake where he subsequently ratifies the 
busts? 


[§ 100] 1. Estoppel or Waiver as to Defects or 
Objections.*® Where a purported trust is ineffective 
because it is testamentary in vesting an interest 
only on the grantor’s death,*’ the bencficiaries ob- 
tain no rights under a trust by way of estoppel be- 


cause the trustee proceeds to carry out the trust.** 
Where a person waives his claim to part of an es- 
tate consisting of a trust, he has no standing to at- 
tack the validity of the trust.6® The requirement 
of a writing to prove a trust under the statute of 
frauds®® is not waived where parol evidence is ob- 
jected to, although the objection is imperfectly ex- 
pressed.®! The creator of a trust and his heirs may, 
under some circumstances, be estopped from ques- 
tioning the validity of the trust.°? 


Estoppel of trustee.?? Except where a trustee has 
been deceived,’* by accepting the trust and under- 
taking to perform part or all of the duties devolving 
on him, he is estopped from denying the validity of 
the trust.°®° The fact that a person considers him- 
self a trustee does not foreclose him from claiming 
that he is not when in fact no trust exists.?° 


Estoppel of beneficiaries. Under general rules®* 
beneficiaries are prohibited from claiming under the 
trust and at the same time asserting that it is in- 
valid.°* Where a person receives his share of an 
estate and acknowledges it as in full of all his inter- 


trust created by the deeds is not void 
on that ground. Bliss v. West, 11 N. 
Y.S. 374, 58 Hun 71 [aff 30 N.E. 868, 
132 N.Y. 589]. 

77. See Frauds, Statute of § 391 
et seq. 

78. See supra §§ 32-45. 

Pleading statute in suit to enforce 
trust see infra §§ 971, 976. 

79. Oneale v. Caldwell, 18 F.Cas. 
No. 10,515, 3 Cranch C.C. 312; People 
v. Tombaugh, 135 N-E. 4538, 303. I11. 
591; Pasquay v. Pasquay, 85 N.E. 
316, 235 Ill. 48; Watson v. Willerton, 
258 Ill.App. 390 [transferred from 
169 N.E. 166, 337 Ill. 359]. 

so. Kauffman v. Kauffman, 109 A. 
640, 266 Pa. 270. 

€1. Pasquay v. Pasquay, 85 N.E. 
316, 235 Ill. 48; A. R. Beck Lumber 
Co. v. Rupp, 59 N.E. 429, 188 Ill. 562, 
80 Am.S.R. 190; Kauffman v. Kauff- 
man, 109 A. 640, 266 Pa. 270. 


82. Ratification generally see Rat- 
ification 52 C.J. p 1144. 

83. Boyd v. U. S., 34 F.(2d) 488. 

[a] Admission at trial—In a 
wife’s action on a tripartite trust 
agreement between husband, herself, 
and a trust company, statement of 
husband’s counsel, together with hus- 
band’s own testimony, did not show 
his admission of the validity of the 
agreement, except on condition of his 
control of trust fund. Carrier v. Car- 
rier, 153 N.Y.S. 509, 167 App.Div. 405 
frev on other grounds 123 N.E. 135, 
226 N.Y. 114]. 

24. Boyd v. U. S., 34 F.(2d) 488; 
Tillotson v. Findley, 262, P. 438, 87 
Cal.App. 654. 


more Safe Deposit, etc., Co., 55 A. 384, 
97 Md. 608, 63 L.R.A. 145. 
86. Estoppel: 
Generally see Estoppel 21 C.F. p 1052. 
Toy 
Contest will see Wills [40 Cyc 
1245]. 
Deny validity of appointment see 
infra § 339. 

Waiver generally see Waiver [40 
Cyc 252]. 

87. See supra § 30; Wills [40 Cyc 
1090]. 

88. Niccolls v. Niccolls, 143 P. 712, 
168 Cal. 444. 

89. Tarbert v. Rollins, 100 A. 637, 
130 Md. 413. 

90. See supra 8§ 32-45. 

91. Chandler v. Roe, 148 P. 1026, 
46 Okl. 349. 

92. Hall v. Douthett, 55 S.W. 228, 
154 Mo. 1; Robertson v. Sayre, 31 
N.E. 250, 134 N.Y. 97, 30 Am.S.R. 627. 

93. Estoppel to deny creator’s ti- 
tle see infra § 276. 

94. Hunt v. Danforth, 12 F.Cas.No. 
6,888, Brunn.Col.Cas. 678; Coyne v. 
Jones, 114, A, 162, 12 Del.Ch.. 291; 
Ralph v. George, 136 N.E. 44, 78 Ind. 
App. 491. 

95. U.S.—McMicken v. Perin, 18 
How. 507, 15 L.Ed. 504; Kagan v. 
Thompson, 38 F. 467. 

Ala.—Henderson v. Segars, 28 Ala. 
362. 

Cal.—England v. Winslow, 237 P. 
542, 196 Cal. 260; Barr v. Schroeder, 
32 Cal. 609; Page v. Neglee, 6 Cal. 241. 

Del.—McCafterty v. Flinn, 125 A. 


v. Beath, 114 N.W. 662, 150 Mich. 657; 
Cowins vi. Hurst, 83 SNiWea, 274-924 
Mich. 545, 83 Am.S.R. 344. 


N.Y.—Cassagne v. Marvin, 38 N.E. 
285, 143 N.Y. 292, 25 L.R.A. 670; Hast- 
erly v. Barber, 65 N.Y. 252; Taber- 
nacle Baptist Church v. Fifth Ave. 
Baptist Church, 70 N.Y.S. 181, 60 App. 
Div. 327 [aff 66 N.Y.S. 691, 32 Misc. 
aor and aff 64 N.B. 1126, 172) Ney: 

Or.—Boehmer vy. Silvestone, 186 P. 
26, 95°Or. 154. 


[a] Defense of absolute owner- 
ship.—Where property was assigned 
to defendant, and the assignor sub- 
sequently died, whereupon the public 
administrator brought suit against 
defendant to recover such property, 
an answer interposed by defendant 
in such suit, alleging the assignment 
and a subsequent request by deceased 
on him to dispose of the property in 
a specified manner, which he was do- 
ing, and would have done except for 
the institution of the suit, did not es- 
top defendant, in a subsequent action 
brought against him by the distribu- 
tees of decedent’s estate to compel an 
accounting for such property, from 
relying in defense on an absolute 
ownership by virtue of the assign- 
ment. Mussman v. Zeller, 83 S.W. 
1021, 108 Mo.App. 348. 

[b] Necessity of prejudice.—In a 
suit by a wife as beneficiary, where 
the facts did not show that the rela- 
tions, the situation, or the rights of 
the parties have been changed in re- 
liance on the validity of the trust, 
the beneficiary cannot claim that the 
husband as settlor and the trust com- 
pany were estopped from asserting 
the invalidity of the trust. Carrier 


fa] Repeal of statute invalidating Gro, w4) DellCha. 307: v.) (Carrier; 153 N.Y.S., 509.167 Avr 
trust.—After repeal of state statute D.C.—Keyser v. Hitz, 13 D.C. 513 | Div. 405 [rev on other grounds 133 
against perpetuities, an amendment | arf 8 S.Ct. 143, 123 U.S. 297, 31 L.Ed. |N.E. 135, 226 N.Y. 114]. 


of a previously invalid trust created 
a valid trust by ratification. Boyd v. 


U. S., 34 F.(2d) 488. 


156]. 
Fla.—Saunders yw. 
679, 35 Mla..28. 


Richard, 16 So. 


[c] Use of trusteeship to avoid 
creditors.—While denying trust, one 
may claim that action wherein a re- 


85. Ricards v. Baltimore Safe De- ~ epee e covery was had in his name as trus- 
posit, etc, Co., 55 A. 384, 97 Md. 608, Wie atid Ge v. Coursey, 80 S.B.| foo vas so brought in order to keep 
63 L.R.A. 145. ’ ’ : the proceeds from his creditors, as he 

[a] @hus, where, after the crea- Ui1.— Guilfoil _v. Arthur, 41 N.E.| does not thus admit a trust and set 


tion of a trust in which the settlor 
and his wife were made beneficiaries, 
the settlor directed the trustee to pay 
the whole income to his wife, and lat- 
er they both joined in a bill to procure 
the appointment of a new trustee, 
there was a ratification of the trust, 
precluding a bill to set it aside on the 
ground of mistake. MRicards v. Balti- 


1009, 158 Ill. 600. 

Ky.—Hughes y. Bent, 81 S.W. 931, 
118 Ky. 609, 26 Ky.L. 453; Chambers 
v. Chambers, 11 S.W. 469, 11 Ky.L. 
25. 

Mad.—Goldsborough v. Siegk, 133 A. 
472, 150 Md. 557. 

Mich.—Grand Lodge A. O. U. W. 


up fraud to defeat it, but denies the 
trust and states the fraud in explana- 
non. Colwell v. Armstrong, 14 RJ. 
78. 

96. In re Pollock’s Estate, 159 A. 
555, 306 Pa. 301. 

97. See Estoppel §§ 207, 212 et seq. 

98 Pickett v. Merchants’ Nat. 
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est, he may not attack the validity of a trust in fa- 
vor of others created by the same grantor.°® Where, 
however, a beneficiary under a trust deed is given an 
illegal preference as a creditor, another beneficiary 
may attack such preference and still claim under the 
trust deed. 


[§ 101] m. Effect cf Invalidity.2 If a trust agree- 
ment is obtained by fraud,* no one ean obtain a 
vested or contingent interest in the property.* 
Where a trust is adjudged void, the trustee’s pay- 
ments of income to the beneficiary are not recover- 
able by the settlor where such payments are ac- 
quiesced in by him.® Conveyances by a trustee of 
a trust subsequently declared void are void as 
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[§§ 100-102 


cancellation of a trust, complainant must bring his 
case within a recognized head of equity jurisdie- 
tion.t° In the absence of fraud, mistake, undue in- 
fluence, or other matters cognizable in equity, a 
trust will not be set aside where it has been vol- 
untarily exeeuted.!! It is no ground for setting aside 
a trust entered into voluntarily that the settlor dis- 
likes it and is sorry he executed it.t? On the other 
hand, equity will cancel and set aside a trust where 
its execution is due to lack of mental capacity,?* 
mistake,!* misapprehension,’ undue influence,t® or 
where it is not the pure voluntary, well understood 
act of the grantor’s mind,'? or where cancellation 
would be to the best interest of all concerned by 


against the heirs of the settlor.® 


[§ 102] 11. Cancellation’—a. In General. 
to cancel an instrument of trust is equitable.® 
general rules,® in order to obtain relief by way of 


Bank: 32." Ark.) 03463 Frierson v. 
Branch, 30 Ark. 453; Boehmer v. 
Silvestone, 186 P. 26, 95 Or. 154 [quot 
Cyc]; Jourdan v. Andrews, 102 A. 
33, 258 Pa. 347; Fox’s Est., 
Doge a.co. Loos. Turner wv. ‘Camp-= 
bell, 1 Patt.&o. (Va) 256.° But see 
Bailey v. Buffalo Loan, Trust & Safe 
Deposit Co., 107 N.E. 1048, 213 N.Y. 
525 (acquiescence in the administra- 
tion of a trust fund by a beneficiary 
under it did not preclude his object- 
ing, aS residuary legatee, to its fur- 
ther administration on account of its 
repugnancy to statutes regulating 
suspension of ownership of personal 
property). 

99. Mackenzie v. Los’ Angeles 
Trust & Savings Bank, 178 P. 557, 39 
Cal.App. 247. 

i. Haliday v. Croom, 9 Lea (Tenn.) 
349. 

2. Effect of: 

Invalidity: 
Of deeds see Deeds §§ 175-177. 
Operation of statute of uses see in- 
fra § 267. 

Resulting trusts see infra § 151. 
Termination see infra § 137. 

3. See supra § 90. 

4. Johnson v. Guernsey, 203 N.Y.S. 
781, 208 App.Div. 548. 

5. Ross v. Ross, 243 N,Y.S. 418, 137 
Misc. 795 [rev on other grounds in 
first action 253 N.Y.S. 871, 233 App. 
Div. 626, and aff in second action 253 
N.Y.S. 889, 233 App.Diy. 516]. 

6. Minck v. Walker, 88 A. 378, 81 
ING One tel 

7. Cross references: 

Cancellation of: 
Deeds see Deeds §§ 181-183. 
Instruments generally see Cancel- 
lation of Instruments 9 C.J, p 
1154. 


Mortgages see Mortgages § 328. 

ee of trust see infra §§ 113- 
23. 
mere ton of trust see infra §§ 124- 

13% 

Trust as cloud on title see Quieting 

Title §§ 41, 42. 

Validity see supra §§ 87-101. 

8. Hogan v. Leeper, ee POO 37 
Okl. 655, 47 L.R.A.N.S. 

Jurisdiction in Sigh pent eaiy see 
Cancellation of Instruments § 4 et 
seq. 

9. See Cancellation of Instruments 
§ 10; Equity § 7 et seq. 

10. Chanfrau vy. Alexander, 185 F. 


7 Pa.Dist.° 


preventing an irreparable loss.1® The court will not 


A suit 
Under 


219 N.W. 653, 


537; Clark v. McCue, 
242 Mich. 551. 


11. U.S.—Chanfrau 
SS Ear 

Ill.—Riemensnider v. Riemensnider, 
179 Ill.App. 209. 

Ky.—Downs v. Security Trust Co. 
of Lexington, 194 S.W. 1041, 175 Ky. 
789; Coleman v. Fidelity Trust, etc., 
Co., 91 S.W. 716, 28 Ky.L. 1263. 

Md.—Price v. Price, 161 A. 2, 162 
Md. 656; McGill v. Nichols, 145 A. 
773, 157 Md. 287; Peter v. Peter, 110 
A. 211,186 Md. 157; Jervis v. Jervis, 
96 AL 265, 127 Md. 1383.) Von Buch- 
waldt v. Schlens, 91 A. 466, 123 Md. 
405; Mulfinger v. Mulfinger, 79 A. 
1089, 114 _Md: 463; Carroll v:- Smith; 
59 A. 131, 99 Mad. 653; ee Vv. Rog- 
ers, 55 A. 450, 97 Md. 

Mass.—Geddes v. SES ise 159°N. 
BE. 915, 262 Mass. 294; Briggs v. San- 
ford, 107 N.E. 436, 219 Mass. 572; 
Hildreth v. Eliot, 8 Pick. 293. 

Mich.—Zinser v. Anderson, 77 N.W. 
270, 118 Mich. 654; Liesemer v. Burg, 
60 N.W. 290, 102 Mich. 20. 


v. Alexander, 


222 S.W. 


Mo. 
143, 282 Mo. 534 

Neb*—Austin v. 
116, 18 Neb. 306. 

N.Y.—Culross v. Gibbons, 29 N.E. 
839, 130 N.Y. 447; Collins v. Collins, 
56 N.Y. 668; McGuire v. McGuire, 
LIZIN Ves. cies 200 AppeDiveily 
R Behe esha v. McCombs, 63 N. 

Pa.—King v. York Trust Co. of 
WOT 2a) AL eng eer Co een dialed Ie 
Greenfield, 14 Pa. 489; Reese v. Ruth, 
13 Serg.&R. 434; Neal v. Black, 26 
Pittsb.Leg.J.N.S. 45. 

R.I.—Wallace v. eee ee Trust 
Con M3 AZ .2290R. Lb 


S.C.—Pickett v. ew 153 S.E. 349, 
156 S.C. 346. 


Wash.—Smith y. 
123 Wash. 671. 


Newfoundl.—In re Godfrey, 1 New- 
foundl. 81. 

[a] Thus a conveyance by one of 
a part of his property to a brother- 
in-law of his deceased wife, to hold 
in trust for the grantor’s minor child, 
will not be set aside on the ground 
of expediency because the relations 
of the grantor and grantee have be- 
come strained. Liesemer v. Burg, 60 
N.W. 290, 102 Mich. 20. 

[b] Death of trustee before dec- 
laration of permanent trust.—Where 
an improvident father conveyed his 
property in trust for his children, the 


Austin, 22 N.W. 


Smithy 3 ia. 


set aside a trust on the ground of mistake where 
the settlor has, subsequent to its creation, ratified?® 
the trust by his conduct.?° = 


trustee to hold until another could be 
agreed on, when the scope and dura- 
tion of the trust were to be fully set- 
tled and expressed, the fact that the 
trustee died before the permanent 
trust was declared is no ground for 
an application to set aside the deed, 
the reasons which led to its execution 
still existing. Riddle v. Cutter, 49 
Towa 547. 

[ec] Injustice to after-born child.— 
The settlcor of a trust for the benefit 
of herself for life, with remainder to 
her two children, cannot have the 
trust set aside because of the injus- 
tice resulting therefrom to an after- 
born child, especially where the trust 
was admittedly made by her in con- 
templation of her second marriage, 
and presumably in contemplation of 
the future birth of other children. 
Burton v. Burton’s Trustee, 248 S.W. 
1031, 198 Ky. 429. 


12. Chanfrau v. Alexander, 185 F. 
bee Price v. Price, 161 A. 2, 162 Ma. 


13. Robinson v. McCart, 156 P. 273, 
79 Or. 641. 

14. Raffel v. Safe Deposit, 
Coy, 259" A 87025100) Mids» deh 
strong v. Germantown Trust Co., 12 


Pa.Dist.&Co. 519; Geiger’s Hst., 3 Pa. 
Comeose 
15. Del.—Kerr vy. Couper, 5 Del. 


Ch. 507. 


Ky.—Brannen v. Shirley, 16 S.W. 
94° 91, Ky. 450, 12 Ky. L. 977. 


Md.—Atkinson vy. Atkinson, 147 A. 
662, 157 Md. 648. 


Mich.—Osterhof v. Grand Haven 
State Bank, 214 N.W. 178, 239 Mich. 


Mo.—Bleyer v. Bleyer, 117 S.W. 709, 
219 Mo. 99. 


N.Y.—Gibbes v. New York L. Ins, 


Cor eons LOW rs. 2 Ons rem Vv. 
Davies, 14 Abb.N.Cas. 499 


N.C.—Bell v. McCoin, 113 S.E. 561, 
SZ INECe Lee 


16. Weakley v. Melton, 207 P. 523, 
189 Cal. 44; Beard v. Beard, 190 SW. 
COS aS: Ky. 131, Ann.Cas.1918C 832; 
Hogan v. Leeper, 133 P. 190, 37 Okl. 
655, 47 L.R.A.N.S. 475; More v. Peo- 
ple’s Bank & Trust Co., 146 A. 896, 
297 Pa. 252. 


17. Garnsey v. Mundy, 24 Ne. 
243; Hays v. Union Trust Co., 57 N 
Y.S. .801, 27 Mise. 240. 


18. Bell v. McCoin, 113 S.B. 561, 
E84 NEG. TL 


19. Ratification see supra § 99. 
20. Ricards vy. Baltimore Safe De- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 102-105] 


Fraud. -Subject to rules elsewhere treated,?! 
where the execution of a trust is procured by fraud, 
equity may set it aside.?? 


Lack of independent advice. The lack of inde- 
pendent advice is a circumstance to be considered, 
but it will not of itself call for annulment of a 
trust.°? Where the trust entered into voluntarily 
is for the benefit of the settlor and his children with- 
out any benefit accruing to the trustee, failure to ob- 
tain independent legal advice is no ground for ean- 
cellation.2* The fact that the settlor of a trust 
executed it without legal advice as to its effect is 
not a ground for cancellation in. the absence of a 
showing that he tried to obtain legal advice and was 
prevented from doing so.?° 


Nonperformance. Under general rules?® equity 
ordinarily will not set aside a trust for nonperform- 
ance by the trustee,?" especially where the trust has 
been to a considerable extent performed.?® A rem- 
edy by way of removal of the trustee exists.?° 


Confidsntial relations. Under general rules®® a 
trust imstrument invalid by reason of undue in- 
fluence resulting from a confidential relation between 
the parties?! may be set aside.*? Where the gran- 
tee sustains the burden®? that the trust is the free 
and voluntary act of the settlor and beneficial to 


posit, etc., Co., 55 A. 384, 97 Md. 608, 
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248 S.W. 1081, 198 Ky. 429; 
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him, the trust will not be set aside.** 


Omission of power of revocation. The absence in 
a trust instrument of the power of revocation does 
not in itself render the trust invalid?” so as to war- 
rant the court in setting it aside.*® On the other 
hand, the omission of this power may make the 
trust so unreasonable and improvident in a par- 
ticular case as to justify the court in setting it 
aside.37 


Trust void on its face. As is also noted elsewhere, 
according to some decisions often severely eriti- 
cized,*® where an alleged trust is wholly void, it is 
absolutely inoperative, and there is no necessity for 
setting it aside.*° 


[§ 103] b. Persons Entitled. Under general 
rules*® a person who has no interest in the sub- 
ject matter of the suit is not entitled to the cancella- 
tion of a trust instrument.‘ A trustee is not en- 
titled, it has been held, to an annulment of the trust 
instrument.*? 


[§ 104] c. Limitations and Laches. Under gen- 
eral rules*® a complainant may be barréd of the 
right to the cancellation of a trust on account of 
laches.*# 


' [§ 105] d. Parties. Under general rules*® per- 


Middleton 9. Levy v. Hart, 54 Barb. (N.Y.) 


ake?) 


Goede kA. 145, ve Shelby County rust) Co, 5) SW.) 24 

21. See Cancellation of Instru-| 156, 21 Ky.L. 183. : 40. See supra § 98; Cancellation 
ments §§ 24-34; Equity §§ 82-91. Md.—Carroll v. Smith, 59 ae peas of Instruments §§ 124, 125. 

er ‘ Md. 653; Rogers v. Rogers, £ 5 UE - 

Scrat p et ph eee EOE pe oe OTMd GUO dest aw es Wer orattehe Sting ATION v. Hooper, 1 S.E. 208, 82 
Tll. App. 300.” a ; ; Trust; ete, Co., 40 A. 256, 87 Md. 377. oo P 1k All 14 NYS. 265 

23. Whiteside v. Verity, 269 F. Mass.—Taylor v. Buttrick, 43 N.E. ‘ oe as Se see eae | ae 
207. ; : 507, 165 Mass. 547, 52 Am.S.R. 530 43. See Cancellation of Instru- 

; A s. ; Am.S.R. : 1-35- N "559. 

Baa Ae ee Catier Pisclowe-5 eu. | SENGY) Embormesalieny 14 NYS awe S8 (81580 a, WOU ee ke 
Clark vo. Kinnaugh, 133/:A.7 381,99 N. | 265. 44. U.S.—Stiles v. Judson, 214 F. 
J.Eq. 878. Pa.—King v. Yotk Trust- Co. of | $41. 


25. Burton wv. Burton's Trustee, 
248 S.W. 1031, 198 Ky. 429. 


26. See Cancellation of Instru- 
ments § 45 et seq. 


27. Broser v. Callender, 105 Ill. 
88; Barbour v. Weld, 87 N.E. 909, 201 
Mass. 513. 


28. McGuire v. McGuire, 193 N.Y. 
Soeien 2OLeApp Ais 7A 
29. See infra § 459. 


30. See Cancellation of Instru- 
ments §§ 43, 190. 


31. See supra § 92. 


32. Md.—Whitridge v. Whitridge, 
24 A. 645, 76 Md. 54; Williams v. Wil- 
liams, 63 Md. 371. 


Mo.—Bleyer v. Bleyer, 117 S.W. 709, 
219 Mo. 99. 

N.J.—Smith vy. Boyd, 47 A. 816, 61 
INE Jem Ce. re 

NYA SBE) Via Whale movie (Choy tape 
New York, 57 N.Y.S. 801, 27 Misc. 240. 

Eng.—Huguenin v. Baseley, 14 Ves. 
fide PANGS, Siete Maeey ey erboey Ma-AOs 

83. See infra § 107. 

84. Jervis v. Jervis, 96 A. 265, 127 
Md. 133. 

35. Omission as affecting validity 
see infra § 119. 


36. Del.—Crumlish nV Security 
Trust & Safe Deposit Co., 68 A. 388, 
8 Del.Ch. 375. 


Tll.—Finuean y. Kendig, 109 Ill. 198. 


Iowa.—Riddle v. Cutter, 49 Iowa 
547. 


Ky.—Burton v. Burton’s Trustee, 
[65 C. J.—22] 


Vork, 1o2 Awe ieee ba. Wale eS Mieimna 
man v. Munson, 19 A. 479, 21 A. 171, 
134 Pa. 114. 

R.1.—Wallace’ v.. Industrial Trust 
Co:, 737A. 25,7 297RL S50: 


Eng.—Toker vy. Toker, 3 De G.J.&S. 
491, 46 Reprint 724. 


Man.—Fonseca v. Jones, 21 Man. 
168. 
37. Del.—Security Trust & Safe 


Deposit Co. v. Farrady, 82 A. 24, 9 Del. 
Ch. 306. 


Ind.—Richards v. Reeves, (App.) 45 
N.E. 624. 


Md.—Whitridge v. Whitridge, 24 A. 
645, 76 Md. 54. 


N.J.—National Newark & Essex 
Banking Co. v. Rosahl, 128 A. 586, 
97 N.J.Hq. 74; Garnsey v. Mundy, 24 
N.J.Eq. 243; Hamilton Trust Co. of 
Paterson vy. Bamford, €Ch.) U4 A. 267 
[aff 147 A. 909, 105 N.J.HMq. 249]. 


N.Y.—Conkling v. Davies, 14 Abb.N. 
Cas, 4995) Gibbs we IN Yo. Late Ins Coz, 
14 Abb.N.Cas. 1. 


Pa.—Bristor v. Tasker, 19 A. 851, 
135, Pay LIO 20 Amis: 3535. Brown 
v. Williamson, 13 Pa.Dist.&Co. 503; 
Hood v. Leach, 29 Pa.Dist. 517; Jack- 
son vy. Pennsylvania L. Ins. Co., 2 Pa. 


Dist. 225; Kilduffe v. Maitland, 2 Pa. 
Dist. 9, 12 Pa.Co. 362; Geiger’s Est., 3 
Pa.Co. 338. 


Bee ote v. Whitcomb, 12 R. 
ie DOS 


38. See 
ments § 59. 


Cancellation of Instru- 


Ky.—Burton v. Burton’s Trustee, 
248 S.W. 1031, 198 Ky. 429. 


Md.—Ricards v. Sate Deposit, etc., 
vee 55 A. 384, 97 Md. 608, 63 L.R.A. 


N.Y.—Cushman v. Cushman, 102 
N.Y.S. 258, 116 App.Div._ 763 [aff 84 
N.Y 1102; 191 Ney. 505i. 


Man.—Fonseca y. Jones, 
168. 

[a] Thus (1) a bill to set aside an 
agreement made by a decedent dispos- 
ing of his property in trust for the 
benefit of himself and his wife during 
their lives and of his descendants 
after their deaths, on the ground of 
his age and mental incapacity when it 
was executed, filed by an adult daugh- 
ter fourteen years after the agree- 
ment was executed and had gone into 
operation, and nearly ten years after 
his death, disclosed such laches on the 
part of complainant as to bar the 
right to relief in equity. Stiles v. 
Judson, 214 sii: (2) Where a 
trust was created in favor of the set- 
tlor and his wife, and no attempt was 
made to impeach it for over twelve 
years, the lapse of time was a bar toa 
suit to set aside the trust on the 
ground of mistake. Ricards yv. Safe 
DEPOSIT, “etcs Coy So AN Se4nio7 idl 
608, 638 L.R.A. 145. : 


[b] Not barred by limitations.— 
See Bailey v. Buffalo Loan, Trust & 
Safe Deposit Co., 107 N.H. 1048, 213 
Ne Yanro2 5: 

45. See 
ments § 126 et seq; 
seq. 


21 Man. 


Cancellation of MInstru- 
Equity § 253 et 
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sons beneficially interested should be made the par- 
ties in a suit to set aside an instrument of trust.** 
In a suit to set aside a trust the beneficiaries of the 
trust are necessary parties where the suit is brought 
by the settlor#” or by one of the beneficiaries.*#* 
Where a beneficiary has an interest adverse to com- 
plainant, he should be made a defendant rather than. 


joined as a complainant.*® 
[§ 106] e. Pleading. 


relief.®? 


of fraud.®® 
[§ 107] f£. Evidence.®° 


of them.58 


46. Barbour v. Weld, 87 N.E. 909, 
201 Mass. 513; McKnight v. Bank of 
New York & Trust Co., 173 N.E. 568, 
254 N.Y. 417; Moore v. Hegeman, 6 
Luria OO ratte (20 Neato 1Olls 

47. McKnight v. Bank of New 
York & Trust Co., 173 N.E. 568, 254 
Ney, 4275 blerzi®’ vy. -Herzie, 125 N7Y. 
S. 402, 140 App.Div. 514; Conkling v. 
Davies, 53 How.Pr. (N.Y.) 409. See 
Cancellation of Instruments § 139. 

48. Burton v. Burton’s Trustee, 
248 S.W. 1031, 198 Ky. 429; Moore v. 
Hegeman, 6 Hun 290 [aff 72 N.Y. 376]. 

49. Grant v. Van Schoonhoven, 9 
Paige (N.Y.) 255, 37 Am.D. 393. 


50. See Cancellation of 
nents § 144; Equity § 404. 


Instru- 


51. Grounds for relief see supra § 
102. 
52. Burton v. Burton’s Trustee, 


248 S.W. 1031, 198 Ky. 429. 


fa] As against added party.— 
Where, in an action for cancellation of 
an agreement in the nature of a trust, 
plaintiff obtained an order directing 
that the daughter of deceased bene- 
ficiary in remainder after life bene- 
ficiary’s death be brought in as a 
party defendant as the original com- 
plaint did not show the relation of 
that defendant to the litigation, or 
that she has or claims some interest 
in the property in question, as the 
heir or next of kin of deceased bene- 
ficiary, it did not state a cause of ac- 
tion as to that defendant. Johnson v. 
Guernsey, 203 N.Y.S. 781, 208 App.Div. 
548. 

[b] Averments held insufficient.— 
(1) To set aside deed of trust for im- 
providence and want of independent 
advice. Farley v. First Camden Nat. 
Bank & Trust Co., 152 A. 245, 107 N.J. 
faq. 272. (2) A petition by the settlor 
of a trust of personal property, alleg- 
ing that she executed it without due 
thought or consideration, in ignorance 
of her rights, without advice, and un- 
der the impression she had power to 
revoke it at any time she saw fit, but 
without alleging that she did not 
know the terms of the instrument or 
was mentally incapable of compre- 
hending their meaning, and without 
alleging any fraud or mistake or un- 
due influence by others, is insufficient 
to state facts entitling her to have the 
trust set aside. Burton vy. Burton’s 
Trustee, 248 S.W. 1081, 198 Ky. 429. 


53. Harshaw v. McCombs, 63 N.C. 
ios 


Under genral rules®® in a 
suit to set aside a trust complainant must state 
in his petition sufficient grounds®! entitling him to 
If fraud is the ground of relief, it must 
be distinctly and positively alleged.®* 
the existence of a fiduciary relationship between the 
parties®* is admissible under a general allegation 


Under general rules®’ the 
burden of proof is on the party alleging one or all 
of the grounds of cancellation to prove them or some 
When a prima facie case for cancella- 


TRUSTS 


Evidence of 


a | 


[§§ 105-107 


tion is laid, the burden is then on the party procur- 
ing the execution of the trust to show that the exe- 
cution was voluntary.°® 
tionship exists between the grantor and grantee, the 
burden is on the grantee to prove that the trust was 
the free, voluntary act of the grantor;°° if the trus- 
tee planned to gain an advantage over the settlor, 
the burden is on the trustee to show that the trans- 
action was fair.®? 

Admissibility.°? 
bility of evidence generally,®* and in particular 
those governing in suits for the cancellation of in- 
struments generally,**+ control in suits to set aside 
a trust instrument.°° 

Sufficiency. In a suit to set aside a trust instru- 


Where a fiduciary rela- 


Rules applicable to the admissi- 


ment the evidence must be sufficient®® for example, 


54. See supra §§ 92, 102. 

55. Bleyer v. Bleyer, 117 S.W. 709, 
219 Mo. 99. 

56. Generally see Cancellation of 
Instruments §§ 188-196; Equity §8§ 
691—707141; Evidence 22 C.J. p 1. 

57. See Cancellation of Instru- 
ments § 189. 


58. Von Buchwaldt v. Schlens, 91 
A. 466, 123 Md. 405; Hogan v. Leeper, 
ee BP. W90)937 ‘OK. 655) 47 La ReAGN-S: 
ATDe 

59. Hogan v. Leeper, supra. 

60. Eichhorst v. Eichhorst, 252 Ill. 


App. 515 Path 170) INKED. 269)" 338008 
185]; McGill v. Nichols, 145 A. 773, 
157 Md. 287; Brown v. Mercantile 


Trust, ete ~Co., 40 A, 256, 87% Md. 375 
Whitridge v. Whitridge, 24 A. 645, 76 
Md. 54. 


61. Pomeroy v. Collins, 243 P. 657, 
198 Cal. 46. 


62. Evidence admissible 
pleadings see supra § 106. 


63. See Evidence § 89 et seq. 


64. See Cancellation of Instru- 
ments § 194. 


65. See case infra this note. 


[a] BRelevancy.—In a suit to can- 
cel a trust deed executed by plaintiff 
shortly before her marriage, evidence 
regarding the conduct of defendant's 
former guardian, and a decree setting 
aside releases executed by plaintiff 
to him, was relevant as bearing on the 
credibility of the guardian only. Lud- 
lam v. Ludlam, 185 N.Y.S. 3438, 194 
App.Div. 411 [aff 134 N.E. 594, 232 
N.Y. 615]. 


66. [a] Evidence held sufficient. 
—(1) To sustain finding that trans- 
fer of shares to plaintiff's confidential 
adviser to qualify him as director 
in corporation was done in carrying 
out plaintiff's father’s wishes. Peck 
VY. Cltve Dniisitn CO: Lb 6 wat 4 08, mh vit. 
20. (2) To justify a finding adverse 
to complainant on the ground that he 
was not: competent to care for his 
property. Willard vy. Integrity Trust 
Cos TG At sbili8) 20/3 Mase 24 Csome ln 
action to set aside trust declarations, 
finding that plaintiff desired to have 
homestead property placed in similar 
trust as other realty was supported 
by the evidence. Peck v. City Trust 
Co., supra. 

67. [a] Evidence held sufficient: 
(1) To sustain finding that plaintiff 
fully understood the _ transaction. 


under 


to show that the settlor lacked mental capacity,°‘ 
that the trust was procured by fraud, misrepresenta- 
tion, duress, or undue influence,®* or that the settlor 


Butler v. Badger, 150 N.W. 233, 128 
Minn. 99. (2) To support finding of 
lack of mental capacity on the part 
of grantor of a trust deed. Mead v. 
Sherwin, 118 A. 731, 275 Pa. 146. (3) 
To sustain finding that decedent was 
of unsound mind at, and prior to, time 
of execution of instruments creating 
trusts:”s.Pomeroy ~v.. Collins,”.2439 2: 
657, 198 Cal. 46. (4) To show the set- 
tlor’s capacity to execute a deed of 
trust. Brown v. Fidelity Trust Co., 
94 A. 523, 126 Md. 175. 


[b] Evidence held insufficient to 
establish mental incapacity of grantor 
of trust deed effecting disinheritance 
of wife and children. Callis v. Thom- 
as, 140 A. 59, 154 Md. 229. 


68. [a] Evidence held sufficient: 
(1) To sustain finding of undue in- 
fluence. Weakley v. Melton, 207 P. 
523, 189 Cal. 44. (2) To sustain a 
finding that the deed was not ob- 
tained by undue influence. Butler v. 
Badger, 150 N.W. 233, 128 Minn. 99. 
Kensett v. Safe Deposit & Trust Co., 
$2 A. 981,116 Md. 530. <3) Dorsuss 
tain finding that grantor was not un- 
duly influenced by trustee. Harding 
v. Harding, 158 A. 2538, 305 Pa. 572. 
(4) To show that trust deed was 
grantor’s voluntary act, with full 
knowledge of its effect and not the 
result of undue influence. McGill v. 
Nichols, 145 A. 773, 157 Md. 287. (5) 
To warrant findings that no fraud or 
undue influence was practiced on 
grantor, and that he understood trust 
deed sought to be canceled. Doll v. 
Loesel, 136 A. 796, 288 Pa. 527. (6) 
To require.a finding that certain deeds 
in controversy were procured by 
fraudulent representations made to 
the grantors with reference to the 
character of the instruments. Bleyer 
v. Bleyer, 117 S.W. 709, 219 Mo. 99. 


[b] Evidence held insufficient.— 
(1). To establish duress. Brower v. 
Callender, 105 Ill. 88. (2) To show 
that the creator of the trust was ca- 
joled, deceived, or in any manner com- 
pelled to execute the same. Chanfrau 
v., Alexander, 185 KF. 537. (3) To 
show that trust was not grantor’s 
voluntary act, although executed at 
the suggestion of relatives. Von 
Buchwaldt v. Schlens, 91 A. 466, 123 
Md. 405. (4) To show that execution 
of trust deed, effecting disinheritance 
of family, was procured by undue in- 
fluence. Callis v. Thomas, 140 A. 59, 
154 Mad. 229. (5) To show any fraud 
or undue influence in the procuring of 
the deed. Dayton v. Stewart, 59 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nusunderstood the provisions of the trust.*® Delay | will creating a trust, he will be protected, although 


on the part of the trustor in seeking to set aside the 
trust on the ground of misunder standing is strong 
evidence that the trust was executed with full knowl- 
edge of its provisions.‘° Where a settlor in a 
prior suit for divoree and an allowance of alimony 
in defense set up by way of. affidavit that he put 
his property in trust, such affidavit conclusively 
shows that he executed the trust voluntarily.7! A 
trust giving the income of the property for life to 
the trustor and the corpus on her death to her hus- 
band and children should not be annulled except on 
clear proof of the trustor’s misunderstanding of its 
nature,‘* especially where, since its execution, the 
trustor has dissipated substantially all the rest of 
her fortune.™? 


[§ 108] g. Trial.7* Whether a trustee planned to 
gain an advantage over the settlor of the trust is 
a question for the trial court.*® 

Findings. In an action to set aside a declaration 
of trust reference in the preamble to the findings 
to alleged fraud included the alleged willful nondis- 
closure of material facts by plaintiff’s confidential 
adviser.7® 


[§ 109] h. Decree.*7 A decree of annulment does 
not relate back to the execution of the deed when 
the deed was not void, but simply voidable.** Where 
the trustee acts in good faith, in pursuance of a 


281, 99 Md. 643. (6) To establish the 
invalidity of the deed on the grounds 


9 


the trust is subsequently declared void." 


[§ 110] i. Costs. Under general rules*® in a suit 
to set aside a trust in equity the disposal of costs 
is within the sound discretion of the court®? which 
will not be reviewed in the absence of abuse.*? 


[§ 111] 12. Reformation.*® Under general rules** 
on the ground of mistake, a court of equity will 
correct and reform a deed of trust so as to conform 
to the intention of the settlor.8* Equity will not, 
however, perfect a declaration of trust left imper- 
feet by the settlor.*® 

Persons entitled. Under general rules*’ the bene- 
ficiaries** may have reformation, but a trustee hold- 
ing merely the legal’ title without any beneficial 
interest may not sue for reformation of the trust.** 


Parties. Under general rules®® beneficiaries whose 
interest will not be affected by the reformation need 
not be made parties to the proceeding.®+ 


Evidence. Under general rules,®? when mistake is 
urged as a ground for the reformation of a trust 
instrument, it must be established by clear, con- 
vineing, and satisfactory evidence.®* 


Relief awarded. Under general rules®* equity may 
afford relief by a decree that the deed be canceled, 
and a new one executed by a master appointed for 


N.Y.S. 348, 194 App.Div. 411 [aff 134) N.H. 371. 
N.H. 594, 232 N.Y. 615]. 


N.Y.—Barnard v. Gantz, 35 N.E. 


of fraud, misrepresentation, and un- 71. 


due influence. Jervis v. Jervis, 96 A. 
265, 127 Mad. 133. (7) To show con- 
fidential relation used by son to his 
own advantage. Doll v. Loesel, 136 A. 
796, 288 Pa. 527. (8) To warrant a 
finding that complainant had been in- 
duced to execute conveyance either by 
misrepresentation as to her powers 
reserved in the agreement to use the 
principal, to revoke the trust at her 
election, or as to her inability to di- 
vest her husband of his share in her 
estate by will. Copeland v. Staples, 
LS95Fiy 256) Lari 199) i987 118) CC. A. 
645]. (9) Evidence that defendant 
made no reply to a letter from com- 
plainant indicating that she under- 
stood that she could revoke the trust 
deed to defendant does not require 
cancellation of the deed for fraud, 
where it appeared that she had ample 
opportunity to study the terms of the 
deed before signing it, and that after 
she signed it defendant stated it was 
irrevocable, to which statement she 
made no objection at that time. 
Whiteside v. Verity, 269 F. 227. 


Sufficiency of evidence of fraud 
generally see Fraud §§ 199-207. 


69. [a] Evidence held sufficient 
fo sustain finding of invalidity of 
deed of trust on ground that grantor 
wos under misapprehension as to its 
real effect. Atkinson vy. Atkinson, 147 
A. 662, 157 Md. 648. 


[b] Evidence held insufficient: (1) 
To show mistake. Ricards v. Balti- 
more Safe Deposit, ete., Co., 55 A. 384, 
97 Md. 608, 63 L.R.A. 145; Brown v. 
Mercantile Trust, etc., Co., 40 A. 256, 
87 Md. 377. (2) To show that the ab- 
sence of a power of revocation was 
due to a mistake or misunderstanding 


on the part of complainant. Dayton 
vy. Stewart, 59 A.> 281, 99 . 643; 
Ludlam v. Ludjlam, 185 N.Y.S. 343, 


194 App.Div. 411 [aff 134 N.E. 
232 N.Y. 615]. 


70. Davton v. Stewart, 59 A. 281, 
99 Md. 643; Ludlam vy. Ludlam, 185 


594, 


Zinser v. Anderson, 77 N.W. 
270, 118 Mich. 654. 


72.. Ludlam v. Ludlam,, 185, NvY.sS. 
343, 194 Anp.Div. 411 [aff 134 N.E. 
594; 232eNoYe Oo s 


73. Ludlam v. Ludlam, supra. 


: he Right to jury trial see Juries 
8. 

75. Pomeroy v. Collins, 243 P. 657, 
198 Cal. 46. 


76. Peck Vv. Gitys Mrust-Co,, 
403, 104 Vt. 20. 


Failure to disclose as fraud see 
Fraud § 14. 

77. Generally see Cancellation of 
Instruments § 236; Equity §§ 862-— 
864. 

78. Salisbury v. Western North 
Carolina R. Co., 4 S.E. 465, 98 N.C. 
465. . 


156 A. 


79. Hawley v. James, 16 Wend. 
CNG) 6 1e 
80. See Cancellation of Instru- 


ments § 237; Costs § 61. 


81. Mead v. Sherwin, 118 <A. 731, 
275 Pa. 146. 


[a] Costs against trustee.—Where 
a trustee accepts a trust and in good 
faith defends an action attacking the 
validity of the trust and the trust is 
declared void, costs should be imposed 
on those defendants who would have 
been beneficiaries under the trust had 
it been upheld, and not on trustee. 


Mead v. Sherwin, 118 A. 731, 275 Pa. 
146. 
82. See Appeal and Error § 2829. 
83. Reformation of instruments 


generally see Reformation of Instru- 
MENS, -OorGrd DeoOus 


Instru- 


84. See Reformation of 
ments § 2 et seq. 
@5. Ala.—Stone vy. Hale, 17 Ala. 


557, 52 Am.D. 185. 
N.H.—Minot v. Tilton, 10 A. 682, 64 


439, 140 N.Y. 249. 
Pa.—Genschio v. Ley, 1 Phila. 383. 


_ Wis.—Van Brunt v. Wisconsin Con- 
sistory Home Ass’n, 158 N.W. 295, 
163 Wis. 540. : 


[a] After death of settlor.—In an 
action by one or more beneficiaries 
under a trust agreement against the 
others, the agreement may be re- 
formed in equity after the death of 
the donor, where the mistake in the 
agreement is conclusively established. 
ae Trust Co. v. Kramer, 201 N.Y.S. 

86. In re Brown’s Ex’r, 226 N.Y.S. 
1, 130 Mise. 865 [mod 169 N.E. 612, 252 
N.Y. 366]. 

&7. See Reformation of Instru- 
ments § 116 et seq. 


88. Sullivan v. Bruhling, 29 N.w. 
211, 66 Wis. 472. 


89. Stone v. Hale, 17 Ala. 557, &2 
Am.D. 185. 


[a] Dry trustee of the legal title, 
holding it for the sole purpose of con- 
veying it to the remaindermen on the 
termination of a life estate, may not 
sue to have the trust reformed. 
rene v. Hale, 17 Ala. 557, 52 Am.D. 

85. 

$0. See Reformation of Instru- 

ments § 156 et seq. 


91. Ward v. Waterman, 24 P. 930, 
85 Cal. 488. 


92. See Reformation of Instru- 
ments § 199 et seq. 


93. Coolidge v. 
276, 235 Mass. 220; 
4 Pa. 93. 


[a] Clear and direct testimony of 
one witness will suffice in a case 
where the trustee pleads lack of 
knowledge of the alleged mistake and 
the other defendants put in no an- 
swer. Godwin v. Yonge, 22 Ala. 553. 


94. See Reformation of Instru- 
ments § 222. 


Loring, 126 Nim 
Rogers v. Smith, 


340 [65 C.J.] 


that purpose.®® 


[§ 112] 13. Modification.®°® As in the case of 
contracts,°* a trust agreement may be modified by 
consent of all the parties in interest.°> After an 
express trust has been perfectly and completely 
created,?® and the rights of the beneficiaries have 
thus become vested, in the absence of a power of 
modification reserved,! the trust may not be changed, 
altered, or modified by the settlor without the con- 
sent of the beneficiaries,* and although the trust is 
a voluntary one.* The settlor and trustee may not 
without the beneficiaries’ consent, modify the trust 
to the prejudice of the beneficiaries, although it is 
permissible to modify the trust where the settlor 
surrenders privileges retained under the trust in- 
strument.® The consent of some of the beneficiaries 
to a change or modification of a trust does not af- 
fect the status of other beneficiaries who do not 
consent.® <A settlor creating a trust may reserve the 
power of revocation’ or of modification.* The reser- 
vation of the right of the settlor to modify the 
trust does not invalidate it,? or make the disposi- 
tion testamentary in character.1° Where a reserva- 


95. Ginschio v. Ley, 1 Phila. (Pa.) ;) Mass. 


96. Modification of: 


Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors § 185. 


Charitable trusts see Charities §§ 76— 
78. 


lick v. Gulick, 
Doyle’s Estate, 
Misc. 647. 


[a] 


TRUSTS 


474, Ann.Cas.1918B 1204. 


383. 4°) Boyd va Us S., 
Yeaton v. Yeaton, 4 Ill.App. 579; 


Increasing amount of income. 
—Where a valid trust is created with- n. 


[§§ 111-113 


tion of a right to revoke the trust as an entirety 
is made, it may not be amended in part.'' The 
right to amend a trust instrument may be exercised 
in. conformity with the power reserved in the instru- 
ment.t2 Under general rules!* an effective revoca- 
tion!* or modification should be made only by pur- 
suing the mode prescribed by the trust instrument.'® 
Where the method prescribed is by instrument prior 
to the settlor’s death with the joinder of all the trus- 
tees, the affixation of a trustee’s signature to the 
amending instrument after the settlor’s death is in- 
sufficient.1§ 


By trustee. After accepting a trust, a trustee 
may not, without the assent of the beneficiaries, alter 
the terms of the trust.17 A trust created in writ- 
ing cannot be varied by a subsequent declaration 
of the trustee.1§ 


[§ 113] 14. Revocation'°—a. In General. As a 
general rule a trust completely created and con- 
taining no power of revocation”? may not be revoked 


' by the creator without the consent of the bene- 


ficiaries.24_ The prohibition extends to a revoca- 


jany manner whatsoever’ except the 


34 F.(2d) 488;| Withdrawal of a certain part of the 


Gu-| Principal, the settlor may change the 
39 N.J.Eq. 401; In re| beneficiary. Faulkner v. Irving Trust 
233 N-Y.S. 667. 133 |Co., 246 N.Y.S. 313, 231 App.Div. 87. 


13. See Powers § 111 et seq. 
14. See infra § 120. 
Richardson y. Stephenson, 213 


Deeds see Deeds §§ 471-475. 
Trust scheme by court see infra § 549. 
97. See Contracts § 604. 


98. Ives v. Sanguinetti, 85 P. 480, 
10 Ariz. 83; O’Brien v. Weiler, 22 N. 
WS. 6276 68 Eun, 64 Laff 35: INGE. 7587; 
140 N.Y. 281]; Klugh v. Seminole 
Securities Co., 87 'S.E. 644, 103 S.C. 
120. 

99. McCartney v. Ridgway, 43 N.E. 
826, 160 Ill. 129, 32 L.R.A. 555. 

1. See infra notes 8-16. 


2. Hawaii.—tIn re Nelson, 
wali 809. 

Ind.—McCleary v. Chipman, 
BE. 320, 32 Ind.App. 489. 

Ky.—Underhill v. U. S. Trust Co., 
13 S.W.(2d) 502, 227 Ky. 444; Siter 
Vee Hall 2947 Siw: 767, 220) Key. 43% 
Beard v. Beard, 190 S.W. 703, 173 Ky. 
131, Ann.Cas. 1918C 832; Anderson v. 
Kemper, 76 S.W. 122, 116 Ky. 339, 25 
Ky.L. 538. 

Mass.—Pacific Nat. Bank v. Wind- 
ram, 133 Mass. 175; Sewall v. Rob- 
erts, 115 Mass. 262. 


Mo.—Watson vy. Hardwick, 231 S. 
W. 964. 


Pa.—Dickerson’s Appeal, 
115 Pa. 198, 2 Am.S.R. 547. 


S.C.—Taylor v. James, 4 S.C.Eq. 1. 


Tex.—Sapp v. Houston Nat. Exch. 
Bank, (Commn.App.) 266 S.W. 141 
[rev (Civ.App.) 252 S.W. 299]. 


Can.—Purdom vy. Northern Life As- 
sur. Co., [1928] 4 Dom.L.R. 679. 


But see Collins vy. Steuart, 44 A. 
467, 58 N.J.Hq. 392 [aff 46 A. 1098, 60 
N.J.Eq. 488] (where a declaration of 
trust executed by a decedent and 
found among his papers had been 
amended by him after its execution, 
by the substitution of different securi- 
ties, it is to be presumed that the in- 
tention was that the declaration 
should be operative as amended). 


3 Thorp v. Lund, 116 N.E. 946, 227 


26 Ha- 
68 N. 


8 A. 64, 


out reserving the power to alter it, 
the settlor and trustee may not by 
agreement alter the trust so as to in- 
crease the annual income payments 
to the settlor. Boyd v. U. S., 34 F. 
(2d) 488. 

5S. Boyd v. Us S:, supra. 

[a] Decreasing amount of income. 
—Boyd v. U. S., 34 F.(2d) 488. 

6 Nauvoo State Bank v. Lobdell, 
78 Ill.App. 600 [aff 54 N.E. 157, 180 
Ill. 56]; Anderson v. Kemper, 76 S. 
We 122) 006 Key. 3389, 925 Jxy.L. 538. 

7 See infra §§ 117, ,118. 

8 Siter v. Hall, 294 S.W. 767, 
Ky. 43. 

Reservation as affecting inheritance 
or estate taxes see Internal Revenue 
§ 99 et seq; Taxation’ § 2487. 

[a] Changing beneficiaries.—Gran- 
tor creating trust may reserve power 
to change beneficiaries. Siter v. Hall, 
294 S.W. 767, 220 Ky. 43. , 


9. Iowa.—Keck vy. Me Tpat Y: 221 
N.W. 851, 206 Iowa 1121 


Mass.—Roche v. Brine 
866, 254 Mass. 584; Jones v. Old 
Colony Trust Co., 146 N.B. 716, 251 
Mass. 309; Kelley v. Snow, 70 N.Ex 89, 
185 Mass. 288. 

Mo.—Davis v. Rossi, 
8, 326 Mo. 911. 

N.Y.—Moses v. Hatch, 47 N.Y.S. 
554, 21 App.Div. 468 [aff 57 N.E. 1118, 
163 N.Y. 554]; Brown v. Spohr, 84 N. 
Y.S. 995, 87 App.Div. 522; Johnston v. 
Scott, 187 N.Y.S. 243, 76 Misc. 641. 

Wis.—Richardson vy. Stephenson, 
213 N.W. 6738, 193 Wis. 89, 52 A.L.R. 
681. 

10. See Wills [40 Cye 1090]. 

11. National Newark & Essex 
Banking Co. v. Rosahl, 128 A. 586, 97 
N.J.Eq. 74. 

12. Faulkner v. Irving Trust Co., 
246 N.Y.S. 318, 231 App.Div. 87. 

{a] Changing beneficiary.—Under 
a power to amend the instrument “in 


220 


150 N.E. 


34 S.W.(2d) 


N.W. 673, 193 Wis. 89, 52) ACEaR. 6812 

[a] Adding to trust fund.—Mere 
failure to comply with trust instru- 
ment, requiring future conveyance of 
additional trust property to be noted 
by addition to instrument, did not in- 
validate conveyance of stock certifi- 
cates. Davis v. Rossi, 34 S.W.(2d) 8, 
326 Mo. 911. 

16. Richardson y. Stephenson, 213 
N.W. 673, 193 Wis. 89, 52 A.L.R. 681. 

17. Vason v. Gilbert, 25 S.E. 409, 
99 Ga. 220; In re Nelson, 26 Hawaii 
rane Kish’ v.. Priory 1fenAs 162, 016 eee 


18. Burling v. Newlands, 44 P. 810, 
112 Cal. 476, 
19. Cross references: 
Cancellation for invalidity see supra 
§§ 102-110. 
Rescission of contract for benefit of 
third person see Contracts § 625. 
Revocation: 
Defined generally see 54 C.J. p 772 
text and note 41 et seq. 
Of: 
Deeds see Deeds § 470. 
Gifts: 
aus mortis see Gifts §§ 119— 


Inter vivos see Gifts §§ 45-48. 
Marriage settlements see Hus- 

band and Wife § 221 et seq. 
er uinetton of trust see infra §§ 124— 


20. See infra §§ 117, 118. 


21. D.C—Hurt v. Gilmer, 59 App. 
D.C. 282, 40 F.(2d) 794. 


Hawaii.—Love vy. Love, 17 
206. 


Ill.— Hubbard v. Buddemeier, 159 N. 
E. 229, 328 Ill. 76; Trubey v. Pease, 
88 N.E. 1005, 240 Tl. 513, 16 Ann.Cas. 
SOE Massey Vv. Huntington, Co INCE 
269, 118 Ill. 80; Light v. Scott, 88 Ill. 
239% HEY IV. Pence, 261 111. App. 218; 


Hawaii 


For later cases, developments and changes in the law see Annotations, same title and section number. 


"25 Ky.L. 538; 


§ 113] 


tion by the grantor’s successors in interest,22 or by 
the trustee,** and includes not only an express revo- 
cation but any acts, dealings, or conveyances by the 
creator inconsistent with the trust.?* 


TRUSTS 


The rule is 


not affected by the fact that the transaction ‘creat- 


Harris Trust & Savings Bank vy. 
Morse, 288 lll.App. 232. 
Ind.—Brunson v. Henry, 39 N.E. 
256, 140 Ind. 455; Copeland v. Sum- 
mers, 35 N.B. 514, 37 N.E. 971, 138 Ind. 


219; Ewing v. Jones, 29 N.E. 1057, 130 
Ind. 247, 15 L.R.A. 75; Waterman vy. 
Morgan, 16 N.E. 590, 114 Ind. 237: 


Henderson v. McDonald, 84 Ind. 149; 
Warner v. Keiser, 177 N.E. 369, 93 
Ind.App. 547; Grant Trust & Savings 
Co. v. Tucker, 96 N.E. 487, 49 Ind.App. 
345. 

Iowa.—In re Tolerton’s Hstate, 150 
N.W. 1051, 168 Iowa 677; Haulman vy. 
Haulman, 145 N.W. 930, 164 Iowa 471; 


In re Podhajsky, 115 N.W. 590, 137 
Iowa 742. 

-Kan.—Diller vy. Kilgore, 9 P.(2d) 
643, 135 Kan. 200; Reddy v. Graham, 
20) P2362, be; Kens (bsiaLeit Gye. 


See’dis. op. in Staples v. Murray, 262 
P. 558, 124 Kan. 730 (where, in dis- 
senting on the creation of a trust, the 
rule as to revocation is also dis- 


-cussed). 


Ky.—Underhill v. U. S. Trust Co., 
13 S.W.(2d) 502, 227 Ky. 444; Schau- 
berger v. Tafel, 258 S.W. 953, 202 Ky. 
9; Garrott v..MecConnell; 256.8. W..14, 
201 Ky. 61; Burton v. Burton’s Trus- 
tee, 248 S.W. 1031, 198 Ky. 429; Mur- 
phy v. Haynes, 247 S.W. 362, 197 Ky. 
444; Beard v. Beard, 190 S.W. 703, 173 
Ky. 131, Ann.Cas.1918C 832; Anderson 
v. Kemper, 76 S.W. 122, 116 Ky. 339, 
Krankel v. Krankel, 47 
S.W. 1084, 104 Ky. 745, 20 Ky. L. 901 

Md.—Price v. Price, 161 A. 2, 162 
Md. 656; Brown v. Mercantile Trust, 
etc. Co.,, £0) 2A. .256;- 87 Md. 377. 


Mass.—Daly v. Farrell, 147 N.E. 
835, 252 Mass. 569; Sands v. Old Col- 
ony Trust Co., 81 N.E. 300, 195 Mass. 
575, 12 Ann.Cas. 837; Lovett v. Farn- 
ham, 47 N.E. 246, 169 Mass. 1; Thurs- 
ton, Petitioner, 29 N.E. 53, 154 Mass. 
596, 26 Am.S.R. 278; Keyes v. Carle- 
ton, 6 N.E. 524, 141 Mass. 45, 55 Am.R. 
446; Sewall v. Roberts, 115 Mass. 
262; Viney v. Abbott, 109 Mass. 300. 


Minn,—Ewing v. Warner, 50 N.W. 
603, 47 Minn. 446. 


Miss.—Nelson v. Ratliff, 18 So. 487, 


"(2 Miss. 656. 


Mo.—Ketcham vy. Miller, 37. S.W. 
(2d) 635; Melvin vy. Hoffman, 235 S. 
W. 107, 290 Mo. 464; State ex rel. 
Kansas City Theological Seminary v. 
Bllison, 216 S.W. 967; Ewing v. Shan- 
nahan, 20 S.W. 1065, 113 Mo. 188; 
Watson v. Payne, 128 S.W. 238, 143 
Mo.App. 721. But see Kelly v. John- 
son, 34 Mo. 400 (parol declaration 
made by a purchaser of land, held in 
trust by the vendor, that the vendor 
should hold the land for the benefit 


-of the wife of the vendee may be re- 


voked at any subsequent period). 
N.H.—Minot y. Tilton, 10 A. 682, 64 
NGI Gals 
N.J.—New Jersey Title Guarantee 


UbRUst) Conv. Larkery, 93 Age i 84 
N.J.Eq. 351 [aff 96 A. 574, 85 N.J.Eq. 


557]; Beekman vy. Hendrickson, (Ch.) 
21 VAS S67. 

N.Y.—Gilman v. McArdle, 2 N.H. 
464, 99 N.Y. 451, 52 Am.R. 41; In re 


Carnegie’s Estate, 196 N.Y.S. 502, 203 
PO OAD Ivy Oia, Lathe bole INE Ou Woe, oh 
Misc. 806, and aff 142 N.E. 266, 236 N. 
Y. 517]; Dickey v. Goldsmith, 111 N. 
Y.S. 1025, 60 Misc. 258. 


N.D.—Reel v. Hansboro State Bank, 


£201 N.W. 861, 52 N.D. 182. 


Pa.—Fishblate v. Fishblate, 86 A. 


469, 238 Pa. 450; Fry-.v. Mercantile 


Trust Co, 5% A. 43, 200 Pal 640: Krart 
Ve Neuter, ba Ag ilO0se202" Paz ets? 
Wilson v. Anderson, 40 A. 1096, 186 


Pa. 631, 44 L.R.A. 542; Neal v. Black, 
SO) Ae OGL Juiimicie contro ae dun EveAcumrt Onis 
Stockett v. Ryan, 34 A. 973, 176 Pa. 71; 
Reidy v. Small, 26 A. 602, 154 Pa. 505, 
20 L.R.A. 362; In re Greenfield, 14 
Pa. 489; Nagle’s Appeal, 1 Mona. 557; 
Twining v. Girard L. Ins. Annuity, 
etc., Co., 14 Phila. 74; Pratt v. Lewis, 
4 Whart. 22; Reese v. Ruth, 13 Serg. 
&R. 434; In re Logan’s Hstate, 99 Pa. 
Super. 432; Bradish’s Hst., 8 Pa.Dist. 
38. But see Neal v. Black, 26 Pittsb. 
Leg.J.N.S. 45. 

R.I.—Gobeille vy. Allison, 76 A. 354, 
30 R.I. 525; Neisler v. Pearsall, 48 A. 
8, 22 R.L. 367, 52 L.R.A. 874. 


S.C.—McElveen v. Adams, 94 S.B. 


7338, 108 S.C. 437; Strong v. Weir, 25 
SoH. 157, 48 JSG sots SBrunsonr eve 
King, 11 S.C.Haq. 483. 


'venn.—P’Pool v. Union Bank, ete., 
Co., 49 S.W.. 741, 102 "Fenn. 29 Har= 
ris vy. Union Bank, 1 Coldw. 152. 


Utah.—Skeen v. Marriott, 61 P. 296, 
22 Utah 73. 

Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338; Wade v. Button,.47 A. 
406, 72 Vt. 136; Atkins v. Atkins, 41 
A. 503, 70 Vt. 565; Connecticut River 
Sav. Bank v. Albee, 25 A. 487, 64 Vt. 
571, 33 Am.S.R. 944; Howard v. How- 
ard, 14 A. 702, 60 Vt. 362; Sargeant v. 
Baldwin, 13 A. 854, 60 Vt. 17; Barber 
ve. Thompson, 1749 Vts 213. 


Va.—Russell’s Ex’rs v. Passmore, 
103 S.E: 652, 127 Va..475; Sterling v. 
Wilkinson, 3 S...533, 83 Va. 791. 

Wis.—In re Horkan’s Hstate, 214 N. 
W. 438, 193 Wis. 286. 


Alta.—Merchants Bank v. Thomson, 
LP4aVAlita. dg, L5G. 


[a] Beneficiary named in will.— 
The creator of a trust fund payable 
to himself for life, and then as dis- 
posed of by will, cannot, after mak- 
ing a will, direct the payment after 
his death to another without the con- 
sent of the beneficiaries designated by 
the will. New Jersey Title Guarantee 
&, Trust Cos. searker, 93) AL 1196, 34 
N.J.Eq. 351 [aff 96 A. 574, 85 N.J.Ha. 
BD lls 

[b] Mere agreement of beneficiary 
of trust agreement to allow trust to 
be revoked is not enforceable, unless 
supported by consideration. Ketcham 
v. Miller, (Mo.) 37 Siwac@2d) 635. 


[ec] Trust based on will._—While a 
trust based on a. will is destroyed by 
a revocation of the will, when the will 
becomes irrevocable by the testator’s 
death, the trust is also irrevocable. 
Fidelity Title & Trust Co. of Pitts- 
buvee v. Graham, 105 A. 295, 262 Pa. 

73. 

[d] With consent and concurrence 
of the trustee and cestui que trust 
the trust may of course be revoked. 
Short ivinWilson, 3 Johns: CNEY. e338. 


{e] Opinion of trustee.—The fact 
that the trustee, after the formation 
of an express trust, told the settlor 
that the property could be returned to 
him after his sons became of age was 
ineffective to change the legal effect 
of the prior transaction. King v. 
York Trust Co: of) New. York, 122A. 
ents Price lereie atetale 


22. Elliott v. Louisville, 90 S.W. 
990, 123 Ky. 278, 28 Ky.L. 967; Hege- 
man v. Woodlawn Cemetery, 220 N.Y. 
S. 379, 219 App.Div. 578. 


ine the trust rests in parol.?° 
B , Tone ees 
voke the trust with the consent of the beneficiaries.*® 


Voluntary trust. 
ed by statute,?’ although a trust is a voluntary 
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A settlor may re- 


Except as is otherwise provid- 


23. 
Ala. 

Miss.—Nelson v. Ratliff, 18 So. 487, 
72 Miss. 656. 

Mo.—Ewing v. Shannahan, 20 S.W. 
1065, 113 Mo. 188. 


Ala.—Andrews vy. Hobson, 23 


N.J.—Isham v. Delaware, -ete., R. 
Cop mil NTI 224s 
Pa.—Owens’ Petition, 38 Pa.Dist. 


828, 34 Wkly.N.C. 354. 

24 Ala.—Andrews v. Hobson, 23 
Ala. 219. 

lowa.—Ewing v. Buckner, 41 N.W. 
164, 76 Iowa 467. 

Mo.—Lawrence vy. Lawrence, 24 Mo. 
269. 

N.Y.—Wallace vy. Berdell, 97 N.Y. 
13 Wright ive Muller, 8 N.S poe) same 
D. 488, Seld. 75 [aff 1 Sandf.Ch. 103]; 
Foster v. Coe, 4 Lans. 538. 

Pa.—Rynd v. Baker, 44 A. 651, 193 


Pa. 486. 


Tenn.—Stockard v. Stockard, 7 
Humphr. 303, 46 Am.D. 79. 


Vt.—Howard v. Howard, 14 A. 702, 
60 Vt. 362; Sargent v. Baldwin, 13 A. 
854, 60 Vt. 17. Ets ds 
: 25. Pa.—Murphy v. Solms, 6 Pa.Co. 
264. 

S.C.—McElveen vy. Adams, 
T3108 3S. Cy 437. 

Tenn.—Harris y. 
Coldw. 152. 


Utah.—Skeen v. Marriott, 61 P. 296, 
22) Utah 73. 


Va.—Riggan v. Riggan, 24 S.E. 920, 
SIN Zien (cSe 


Rr cant! of writing see supra §§ 
0a . 

26. Johns v. Birmingham Trust & 
Savings Co., 88 So. 835, 205 Ala. 535; 
Nahaolelua_v. Heen, 20 Hawaii 372; 
O’Brien Vv. Holden; 160) A. 192) 104, Wits 
aoo. 

27. See statutory provisions. 

[a] In North Carolina Comp. St. § 
996, as amended by the act of March 
19, 1929, provides that “the grantor 
a mits who has heretofore created or 
may hereafter create a voluntary 
trust estate in real or personal prop- 
erty for the use and benefit of himself 
or of any other person or persons in 
esse with a future contingent interest 


94 S.E. 


Union Bank, 1 


to some person or persons not in is- 


sue or not determined until the hap- 
pening of a future event may at any 
time, prior to the happening of the 
contingency vesting the future es- 
tates, revoke the grant of the inter-~ 
est to such person or persons not in 
esse or not determined by a proper 
instrument to that effect; provided, 
that in the event the instrument cre- 
ating such estate has been recorded, 
then the deed of revocation of such 
estate shall be likewise recorded be- 
fore it becomes effective.’ (1) The 


jstatute is not invalid in being retro- 


active. Stanback y. Citizens’ Nat. 
Bank of Raleigh, 148 S.E. 313, 197 N. 
CG. 292... (2) The trust must bea vole 
untary one. MacRae v. Commerce Un- 
10m, Trust :Co., 55) SibauGl 4 es OmNEee 
714. (3) The trust must be created 
for the benefit of the trustor, or some 
person in esse, with a future contin- 
gent interest limited to some person 
not in esse or not determinable until 
the happening of a future event. Mac- 
Rae v. Commerce Union Trust Co., su- 
pra. (4) If the trust instrument is 
recorded, the deed of revocation must 
be recorded (see infra § 120). (5) A 
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one,”* in the absence of a power of revocation re- 
served,?® provided it is executed, it is irrevocable 
without the consent of the beneficiaries,*° or of all 
persons beneficially interested,*! as provided by 


statute.*? 


Power in trust. 


to revoke is reserved.?® 


[§ 114] b. Statutory Provisions. 
vided by statute,*® a trust completely created and 


trust is ‘voluntary’? where it recited 
a consideration of one dollar and the 
grantor’s love and affection and the 
grantor’s desire to make a gift of 
property. Stanback v. Citizens’ Nat. 
Bank of Raleigh, supra. (6) Interest 
of settlors’ children under deed of 
settlement was “contingent,” entitling 
the settlors to revoke the trust. See 
MacRae v. Commerce Union Trust 
Co., supra, ‘ 

28. See supra §§ 17, 29. 

29. See infra §§ 117, 118. 

30. U.S.—Adams v. Hagerott, 34 F. 
(2a) 899; Eschen y. Steers, 10 F.(2d) 
739; Stoehr v. Miller, 296 FE. 414. 

Del.—Highfield v. Equitable Trust 
Co., (Super.) 155 A. 724. 

1ll.— Trubey v. Pease, 88 N.E. 1005, 
240 Ill. 513, 16 Ann.Cas. 370; Massey 
v. Huntington, 7 N.E. 269, 118 Ill. 
80. 


Ind.—Gaylord v. Lafayette, 17 N.E. 
899, 115 Ind. 423. 

lowa.—Jones v. Nicholas, 130 N.W. 
125, 151 Iowa 362; In re Podhajsky, 
115 N.W. 590, 187 Iowa 742. 

Ky.—Underhill v. U. S. Trust Co., 
13 S.W.(2d) 502, 227 Ky. 444; Krankel 
v. Krankel, 47 S.W. 1084, 104 Ky. 745, 
20 Ky.L. 901. 

Mass.—James v. James, 156 N.E. 
745, 260 Mass. 19; Coolidge v. Loring, 
126 N.E. 276, 235 Mass. 220; Thorp v. 


Lund, 116 N.E. 946, 227 Mass. 474, 
Ann,Cas.1918B 1204; Lovett v. Farn- 
ham, 47 N.E. 246, 169 Mass. 1; Viney 


v. Abbott, 109 Mass. 300. 


Mo.—Frank v. Heimann, 258 S.W. 
1000, 302 Mo. 334; Stephens v. Moore, 
249 S.W. 601, 298 Mo. 215; Harding v. 
St. Louis Union Trust Co., 207 S.W. 
68, 276 Mo. 136; Watson v. Payne, 
12% S.W. 238, 143 Mo.App. 721. 


N.J.—Gulick v. Gulick, 39 N.J.Eq. 
401; Hamilton Trust Co. of Paterson 
v. Bamford, (Ch.) 141 A. 267 [aff 147 
A. 909, 105 N.J.Eq. 249]. 


N.Y.—Title Guarantee & Trust Co. 
v. Haven,-108 N.B. 819, 214 N.Y. 468; 
Dickey v. Goldsmith, 111 N.Y.S. 1025, 
60 Misc. 258. 

N.D.—Reel v. Hansboro State Bank, 
201 N.W. 861, 52 N.D. 182. 


Pa.—Potter v. Fidelity Ins., ete., 
Co., 49 A. 85, 199 Pa. 360; Fellows’ 
Appeal, 93 Pa. 470; Bucia v. Bucia, 
160 A. 140, 195 Pa.Super. 36; Chestnut 
St. Nat. Bank v. Wainwright, 7 Pa. 
Dist. 108; House’s Hst., 14 Pa.Co. 654; 
Murphy v. Solms, 6 Pa.Co. 264. 

Tex.—Monday v. Vance, 49 S.W. 516, 
92 Tex. 428. 

Vt.—Peck v. City Trust Co., 156 A. 
4038, 104 Vt. 20. 

Wash.—Holmes v. Holmes, 118 P. 
7338, 65 Wash. 572, 38 L.R.A.N.S. 645, 
Ann.Cas.1913B 1021. 

Ont.—Re Brown and Blyth, 19 Ont. 
W.N. 40. 


[a] Instrument testamentary in 
character.—Where an instrument does 


Where provided by statute,?? a 
power in trust?* is irrevocable unless the authority 


TRUSTS 


[§§ 113-114 


containing no power of revocation may not be re- 
voked without the consent of all the beneficiaries?? 
or of persons beneficially interested** in a trust in 
personal property.®® 


When such consent is ob- 


tained, revocation by the creator is permitted.*® 


Some statutes have been held retroactive in applying 
to trusts created before 
as those created thereafter.*! 


enactment as well 
The rights of the 


their 


parties are to be determined as of the date of the 


Where so pro- 


not contain a power of revocation, 
but is without valuable consideration 
and its purpose has failed and is 
clearly of a testamentary character 
without the intervention of rights of 
third persons, it is revocable at the 
will of the grantor. Sturgeon v. 
Stevens, 40 A. 488, 186 Pa. 350. 


81. Persons beneficially interested 
see infra § 116. 


32. Hammerstein v. Equitable 
Trust Co., 141 N.Y.S. 1065, 156 App. 
res 644 [aff 103 N.E. 706, 209 N.Y. 


33. See statutory provisions, 

34 See supra § 28. 

35. See cases infra this note. 

[a] In New York (1) a power in 


trust is irrevocable unless, under Real 
IPOD ile 148, providing that “a 
power whether beneficial or in trust, 
is irrevocable unless an authority to 
revoke it is granted or reserved in 
the instrument creating the power,” 
the instrument contains authority. 
McGuire v. McGuire, 193 N.Y.S. 772, 
201 App.Div. 71; Smith v. Terry, 56 
N.Y.S. 447, 38 App.Div. 394 [rev 52 
N.Y.S. 6380, 24 Misc. 228 and aff 60 N. 
E. 1120, 166 N.Y. 632]; Fellows v. 
Heermans, 4 Lans. 230; In re Merritt, 
159 N.Y.S. 558, 94 Misc. 425; Stanley 
v. Payne, 1194N.Y.S. 570, 65 Misc. 
res (2) Provision does not apply 
to a power to collect debts and the 
power to recover the avails of per- 
sonal property, and distribute them in 
a manner to be directed’ by the one 
executing the deed. Heermans v. 
Ellsworth, 3 Hun 473, 5 Thomps.&C. 
605 [aff 64 N.Y. 159]. 


36. See statutory provisions. 


[a] In California Civ. Code § 2280 
provides that a trust cannot be re- 
voked by the trustor after its ac- 
ceptance, actual or presumed, by the 
trustee and beneficiaries, except by 
consent of all the beneficiaries, unless 
the declaration of trust reserves a 
power of revocation to the trustor, 
and in that case the power must be 
strictly pursued. 


[b] In New York Personal Prop. 
L. § 23 provides that “upon the writ- 
ten consent of all persons beneficially 
interested in a trust in personal prop- 
erty or any part thereof heretofore or 
hereafter created, the creator of such 
trust may revoke the same as to the 
whole or such part thereof, and there- 
upon the estate of the trustee shall 
cease in the whole ar such part there- 
Con ire 


387. Roberts vy. Tayler, 200 F. 257 
[cert den 45 S.Ct. 195, 266 U.S. 629, 
69 L.Ed. 477] (Cal. Civ. Code § 2280); 
Gray v. Union Trust Co. of San Fran- 
cisco, 154 P. 306, 171 Cal. 637; Kopp 
v. “Gunther, 80.R." 301, 995 'Cak) 163% 
Hellman v. McWilliams, 11 P. 659, 70 
Cal. 449; Tillotson v. Findley, 262 P. 
438, 87 Cal.App. 654; Taber v. Bailey, 
135 BP. 975, 22 CaliApp." 617. 


38. Persons beneficially interested 
see infra $ 116: 


For later cases, developments and changes in the law see Annotations, same title and section numper. 


application for revocation.*? 
are applicable only to a trust in personal property,** 


While some statutes 


39. McKnight v. Bank of New York 
& Trust: Col, i773 NES 563). 25 45iNeye 
417; Whittemore v. Equitable Trust 
Co. of New York, 165 N.E. 454, 250 
N.Y. 298; Hussey v. City Bank Farm- 
ers: Trust Co., 258 N.Y.S. 396, 236 App. 
Div. 117; Williams v. Sage, 167 N.Y.S. 
179, 180 App.Div. 1; In re Berry, 164 
N.Y.S. 990; 178 App.Div. 144; Cazzani 
v. Title Guarantee & Trust Co., 161 
N.Y.S. 884, 175 App.Div. 369 [aff 116 
N.E. 1040, 220 N.Y. 683]; Crackan- 
thorpe v. Sickles, 141 N.Y.S. 370, 156 
App.Div. 753; Hammerstein v. Equita- 
ble Trust Co., 141 N.Y.S. 1065, 156 
App.Div. 644 [aff 103 N.E. 706, 209 
N.Y. 429]; Hammond v. Chemung 
Canal ‘Erust .Co.; 252° IN. Y.S. 250s 
Misc. 158; Court v. Bankers’ Trust 
CosmlGOeNnay. SAT 


40. Meyer v. Bank of Manhattan 
Trust Co., 249 N.Y.S. 640, 232 App. 
Div. 228; Corbett v. Bank of New 


York & Trust Co., 242 N.Y.S: 638, 229 
App.Div. 570; Baker v. Fifth Ave. 
Bank of New York, 232 N.Y.S. 238, 
225 App.Div. 238; Cram v. Walker, 
160 N.Y.S. 486, 173 App.Div. 804. 


[a] Venue.—Where a deed of trust 
was executed in Massachusetts, and 
all parties interested including substi- 
tuted trustees resided there, applica- 
tion to revoke trust should be made 
in that state and not under Personal 
Prop. L. § 23. In re Berry, 164 N.Y.S. 
990, 178 App.Div. 144. 


41. Cruger v. Union Trust Co., of 
New York, 160 N.Y.S. 480, 173 App. 
Div. 797; Whittemore v. Equitable 
Trust Co., 147 N.Y.S. 1058, 162 App. 
Div. 607; Sperry v. Farmgrs’ Loan & 


Trust Co., 139 N.Y.S. 192, 154° App. 
Div. 447; Hoskin vy. Long Island L. 
& TT, Coy” 123) N.Y .Se 994, loose pee 


Div. 258 afi 96. NsES 1116s 20S) Neve 
588]; Phelps v. Thompson, 198 N.Y. 
S. 320, 119 Mise. 875; Goodwin v. 
Broadway, 149 N.Y.S. 1033, 87 Misc. 


e 


42. Hussey v. City Bank Farmers’ 
Trust Co,, 258 N.Y.S. 896, 236 App. 
TDi a hale 


43. Cruger v. Union Trust Co. of 
New York, 160 N.Y.S. 480, 173 App. 
Div. 797; In re Merritt, 159 N.Y.S. 558, 
94 Mise. 425. 


{a] Conversion of realty to per- 
sonalty.—(1) Where a trust estate 
consisting of realty is converted into 
personalty by the trustee, Personal 
Prop. L. § 23 is applicable. Sperry v. 
Farmers’ Loan & Trust Co., 139 N.Y.S. 
192, 154 App.Div. 447; Phelps .v. 
Thompson, 198 N.Y.S. 320, 119 Misc.. 
875. (2) An award of money re- 
ceived by a trustee as the proceeds of 
condemnation proceedings, whereby 
real property was taken, was personal 
property, as to which the trust may 
be revoked, under Personal Prop. L. § 
23. Cruger v. Union Trust Co. of 
New York, 160 N.Y.S. 480, 173 App. 
Div. 797. 


Conversion of property generally 
see Conversion 13 C.J. p-850. Prop- 
lerty §§ 44, 45. 


fe, 


§§ 114-116] 


with the consent of the persons beneficially inter- 
ested a trust consisting of realty and personalty 
may, under the statute, be revoked as to the per- 


sonalty.*# 


[§ 115] ¢. Settlor as Sole Beneficiary. Although 
there is no power of revocation reserved*® 
tlor may revoke the trust where he is the sole ben- 
or without*® the consent of 
the trustee, unless by the terms of the trust instru- 
* ment assent of the trustee is necessary.t9 Where the 
settlor is the only person beneficially interested®° 
within the terms of a statute permitting revocation 
with the consent of persons beneficially interested,®! 
he may revoke the trust although there is no power 
reserved,°? and although the instrument expressly 
states that it is irrevocable,** and this may be done 


eficiary,*® and with*? 


44. Cruger v. Union Trust Co. of, 
New York, 160 N.Y.S. 480, 1738 App. 
Div. 797 (notwithstanding the trust 
provision that interest and taxes are 
directed to be paid from the entire 
income). 

45. See infra § 117. 

46. Mo.—Stephens v. Moore, 249 S. 
W. 601, 298 Mo. 215. 

Nev.—Cole v. Nickel, 177 P. 409, 43 
Nev. 12, 185 P. 565, 43 Nev. 12. 


N.Y.—Kingsbridge Improvement Co. 
vy. American Exchange-Pacific Nat. 
Bank, 225 N.Y.S. 355, 222 App. Div. 
31 [aff 162 N.B. 597, 249 N.Y. 97]. 

Can.—Poirier v. Brulé, 20 Can.8.C. 
aie 

Ont.—In re Campbell, 17 Ont.W.N. 
23. 

[a] Thus (1) in a deed of trust 
transferring stock to trustees, with 
direction to pay the income to the 
grantor during his life and directing 
disposition after death in a manner 
corresponding to will executed si- 
multaneously, the beneficiaries re- 
ceived no present interest, and the 
grantor could revoke the deed of trust. 
Cole v. Nickel, 177 P. 409, 185 P. 565, 
43 Nev. 12. (2) The grantor of prop- 
erty in a trust deed containing a pro- 
vision, ‘‘the trust shall terminate and 
the trust shall pass to and vest in my 


legal heirs, or as may be directed in] 


my will,’ was the sole beneficiary un- 
der the trust and had the right to re- 
voke. Stephens v. Moore, 249 S.W. 
601, 298 Mo. 215. 

[b] Effect of modification of trust. 
—An agreement modifying a trust 
deed and providing that trust deed 
should be irrevocable except by ap- 
plication to the court at intervals of 
ten years was without consideration, 
and did not prevent revocation by the 
beneficiary, where he previously had 
an unqualified right to revoke the 
trust whenever he saw fit. Stephens 
v. Moore, 249 S.W. 601, 298 Mo. 215. 


Merger of estates see infra § 325. 

Termination by sole beneficiary see 
infra §§ 128, 136. 

47. O’Brien v. Holden, 160 A. 192, 
104 Vt. 338. 

48. O’Brien v. Holden, supra. 

49. Downs v. Security Trust Co. of 
Lexington, 194 S.W. 1041, 175 Ky. 789. 

50. Persons beneficially interested 
see infra § 116. 


51. See supra note 36. 

52. Berlenbach v. Chemical Bank & 
Trust Co., 256 N.Y.S. 563, 1235 App. 
Dive 70 Franklin v. Chatham 


Phenix Nat. Bank-& Trust Co., 255 
N.Y.S. 115, 234 App.Div. 369; Faulkner 
yv. Irving Trust Co., 246 N.Y.S. 313, 231 
App.Div. 87; Cagliardi v. Bank of New 
York & Trust Co., 243 N.Y.S. 573, 230 


TRUSTS 


the set- 


trust.>* 


App.Div. 192; Stella v. New York 
| Trust Co., 229 N.Y.S< 166, 224 App. 
Div. 50; Cruger v. Union ‘Trust.Ce. 


of New York, 160 N.Y.S. 480, 173 App. 
Div. 797; Whittemore vy. Equitable 
Trust Co., 147 N.Y.S.-1058, 162 App. 


Div. 607; Sperry v. Farmers’ Loan & 
Trust Co., 139 N.Y.S. 192, 154 App. 
Div. 447; Hoskin v. Long Island L. & 


Ty Coy A238 NayeSe 994,139: App Divs 
258 [aff 96 N.B. 1116, 208 N.Y. 588]; 
Holbert v. Jackson, 235 N.Y.S. 642, 134 
Mise. 618; Boucicault v. Leubuscher, 
ZO Cie ING NaS D> eked MUISCA voor Eels 
v. Thompson, 198 N.Y.S. 320, 119 Misc. 
875; Goodwin v. Broadway Trust Co., 
149 N.Y.S. 1038, 87 Misc. 130. 


[a] Trust in real estate.—Where 
a settlor created in 1897 and reaf- 
firmed in 1898 a trust, the corpus of 
which was realty, for the benefit of 
herself for life with remainders to her 
testamentary appointees, she could re- 
voke it as under Real Prop. L. § 102, 
there being no valid disposition of the 
remainder, and under Rey. St. pt 2e1 
tit 2 § 68, as amended by L. (1893) c 
452 § 1, and Real Prop. L. § 83, as 
enacted by L. (1896) e 547; a ‘sole 
beneficiary could demand a reconvey- 
ance from trustees in view of L. 
(1903) ec 88, preserving the rights 
existing at the creation of the trust. 
Phelps v. Thompson, 198 N.Y.S. 320, 
119 Misc. 875. 

53. Franklin v. Chatham Phenix 
Nat. Bank & Trust Co., 255 N-Y.S. 115, 
234 App.Div. 369; Aranyi v. Bankers’ 
Trust Co., 194 N.Y.S. 614, 201 App.Div. 
706; Holbert v. Jackson, 235 N.Y.S. 
642, 134 Mise. 618; Schwartz v. Fulton 
Trust Co. of New York, 198 N.Y.S. 275, 
119 Mise. 831. 


54 Aranyi v. Bankers’ Trust Co., 
194° N.Y.S.” 614,201 AppsDivi’ ‘706; 
Phelps v. Thompson, 198 N.Y.S. 320, 
119 Misc. 875. 

55. See supra note 36. 

56. Construction in general see in- 


fra §§ 239-265. 


57. Whittemore v. Equitable Trust 
Co., 147° N-Y.S. "1058, 162:“App Div. 
607; Boucicault v. Leubuscher, 207 


N.Y.S. 1, 124 Mise. 232. 


58. Cazzani v. Title Guarantee & 
Trust Conwdet INaasSansos, melo PADD. 
Div. 369 [aff 116 N.E. 1040, 220 N.Y. 


683]; Robinson v. New York Life Ins. 
& Trust Co, 1338 N.Y.S. 257, 75 Misc. 
361. 

59. Robinson v. New York Life 
Ins. & Trust Co., supra. 

60. See cases infra this note. 

[a] Instances.—(1) In general. 
Whittemore v. Equitable Trust Co. 
of New York, 165 N.H. 454, 250 N.Y. 
298; In re Berry, 164 N.Y.S. 990, 178 
App.Div. 144. (2) Grantor’s infant 
children were ‘“‘beneficially interested” 
in a trust directed to be divided be- 


[65 C.J.] 348 


without the consent of the trustee.*4 


[§ 116] d. Persons Beneficially Interested. 
determination of the question as to who are bene- 
ficially interested in a trust under 
ting revocation by the creator on the consent of all 
persons beneficially interested in a trust in personal 
property®> requires a construction®® of the deed of 
The question depends upon whether the 
interest which the person has in the trust estate . 
possesses the attributes of descendibility, devisabil- 
ity, or alienability.®® 
in a trust estate possesses none of these attributes, 
it cannot be said to be a beneficial interest.°® 
stances in which it has been held that a beneficial 
interest vests®® or does not vest®! in persons other 
than the creator or other beneficiaries consenting will 


The 


a statute permit- 


If the interest which one has 


Jn- 


“issue.” Gage v. 


tween the grantor’s 
225 N.Y.S 


Irving Bank & Trust Co., 
476, 222 App.Div. 92, 130 Mise. 890 
faff 162 NB) 522, 248 N.Y. 5541°= (¢3) 
A trust agreement providing for pay- 
ment of income to settlor for life and 
of principal on settlor’s death to per- 
sons named in his will, otherwise to 
next of kin, gave next of kin a benefi- 
cial interest. Hammond v. Chemung 
Canal Trust: Co., 2525 NiY Soy 250m ae 
Mise. 158. (4) A trust directing dis- 
tribution on life beneficiary’s death 
as directed by her will, with possible 
gift over to creator’s next of kin, was 
not revocable by consent of creator 
and life beneficiary. Hussey v. City 
Bank Farmers’ Trust Co., 258 N.Y.S. 
396, .236CApp.Div,) 11% 5) Persons 
taking vested remainder under a trust 
deed, subject to the exercise of gran- 
tor’s reserved power of appointment, 
etc., were beneficially interested. 
Court v. Bankers’ ‘Trust ‘Ce.,. £60, N.Y. 
S. 477. (6) <A trust to one for life, 
the remainder to be divided among 
living children and issue of deceased 
children, was not revocable by con- 
sent of wife and her children, since 
the minor issue of one child was 
beneficially interested. Williams v. 
Sage, 167 N.Y.S. 179, 180 App.Div. 1. 
(7) Where the grantor executed a 
deed of personalty in trust to pay her 
the income for life, and on her death 
to divide the property and pay the 
income of each share to each of four 
relatives, such relatives had a bene- 
ficial interest. Cazzani v. Title.Guar- 
antee & Trust Co., 161 N.Y.S. 884, 175 
App.Div. 369 [aff 116 N.E. 1040, 220 
N.Y. 683]. (8) A deed of trust to pay 
income to plaintiff for life, to her ap- 
pointee by will after her death, and if 
she died intestate to her living issue 
surviving her, created a vested re- 
mainder in her children as they were 
born, and such children thereby be- 
came beneficially interested, and were 
required to consent to a revocation of 
the trust, under Personal Prop. L. § 
23. Crackanthorpe v. Sickles, 141 N. 
YeESy 370; LS6r Appia’ ose 


61. See cases infra this note. 


[a] Instances.—(1) In general. 
Franklin v. Chatham. Phenix Nat. 
Bank i& Trust ©o.,9255 NeY.Saj115, 234 
App.Div. 369; Cram v. Walker, 160 
N.Y.S. 486, 173 App.Div. 804. (2) 
The settlor was held to constitute the 
sole beneficiary under the following 
trusts: Life income to settlor, and on 
settlor’s death to such persons desig- 
nated by will (Sperry v. Farmers’ 
Loan & Trust Co., 139 N.Y.S. 192, 154 
App.Div. 447; Phelps Vv. Thompson. 
L980 NCY.S. 9 320;5 119 Musser S75). ee) 
Life income to settlor amd on his 
death remainder to be distributed 
among next of kin (Whittemore vy. 
Equitable Trust Co., 147 N.Y.S. |1058, 
162 App.Div. 607); (4) life income 


844 [65 C.J.] 
be found in the footnotes. Where the creator re- 
serves in the trust instrument the right of amend- 
ment,°? and under such power eliminates a bene- 
ficiary from the trust, such person ceases to be a 
person beneficially interested.** The incidental ben- 
efit that the trustee may derive from commissions 
is not of such a character as gives him a vested right 
to the continuance of the trust.°* 


[§ 117] e. Conditions or Reservations in Instru- 
ment Creating Trust.°* In the absence of statutory 
prohibition, and sometimes by reason of statute,®® 
a settlor of a trust may reserve in the trust instru- 
ment the power of amendment®’ or revo¢ation®® 
without affecting the validity of the trust.®°® 


Nature of power. A revocation’? implies the ces- 
sation and extinguishment of the trust, and when 
made operates to put an end to it rather than to 
carry out its terms.74 Cancellation’? of a trust by 
the court in whole or in part is not a revocation.’* 


to settlor remainder to such persons 
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[§§ 116-117 


Under general rules? a power of revocation in a 
trust instrument is not a property right’® or an in- 
terest in property.7® Such a power is personal to 
the holder thereof.77 It is not transferable or de- 
scendible,“® and may not be alienated or passed 
by a will.7® It is said to be similar to a power of 
appointment ;*8° and, if absolute and unconditional, 
is equivalent to a general power of appointment.*? 


Creation and existence of power. Under general 
rules? it is not material that the power of revoca- 
tion be express.*? If it exists by necessary implica- 
tion under the terms of the trust, it may be exer- 
cised the same as if expressly reserved.** By re- 
serving the power of sale of the property which is 
the subject of the trust, the settlor reserves a power 
of revocation.*® A provision that the trustee should 
pay over to the settlor as cestui que trust some por- 
tion or all of the principal of the trust is not a power 
of revocation. A provision that the court may 


228; Faulkner v. Irving Trust Co., 246] & Trust Co. v. Bowers, 29 F.(2d) 14 


designated by will or in default of 
such appointment to such persons who 
take under the law ((Berlenbach v. 
Chemical Bank & Trust Co., 256 N.Y. 
Si 56305 6280. App: Div, L705) (Stellaiw. 
New York Trust Co., 229 N.Y.S. 166, 
224 App.Div. 50; Cruger v. Union 
Trust Co. of New York, 160 N.Y.S. 
480, 173 App.Div. 797; Hoskin v. Long 
Island Loan & Trust Co., 123 N.Y.S. 
994, 139 App.Div. 258 [aff 96 N.BE. 1116, 
203 N.Y. 588]; Schwartz v. Fulton 
Trust Co. of New York, 198 N.Y.S. 
275, 119 Mise. 831; Goodwin v. Broad- 
way iTrust! Co; 149) Noy.s.) 1033), 1387 
Mise. 130); (5) life income to settlor 
and on his death to the benefit of ‘‘the 
employees of the Town Topic Pub- 
lishing Company” (Holbert v. Jack- 
son, 235 N.Y.S. 642, 134 Misc. 618). 
(6) A trust for the benefit of the 
creator for life, the remainder in 
trust for daughter, unless creator’s 
executors found it necessary to retain 
therefrom funds sufficient to com- 
plete certain bequests, and if creator 
died intestate directing distribution 
thereof as intestate property, created 
no vested interest in daughter. Bouci- 
cault v. Leubuscher, 207 N.Y.S. 1, 124 
Misc. 232. (7) Where a trust deed 
provided that the settlor should re- 
ceive the income from the trust fund 
for life, and, if he left surviving a 
wife and children, the fund should be 
divided equally between them, but 
that, if the settlor died without wife 
or children or issue of children sur- 
viving, the income should be paid to 
the settlor’s mother and brother dur- 
ing ‘her life and upon her death the 
whole to the brother, or, if either the 
mother or brother died before the 
death of the settlor, the income should 
be paid to the survivor during life, 
and upon termination of the trust the 
trustee should pay over the principal 
fund to such persons as at said time 
might be the settlor’s next of kin on 
his father’s side a brother and nephew 
of the settlor’s deceased father did 
not, during the lifetime of the settlor, 
possess an estate in “expectancy” 
within the meaning of § 59, since it 
was uncertain that they were the per- 
sons who would ultimately take the 
estate, nor were they “beneficially in- 
terested” in the estate within the 
meaning of § 23. Robinson v. New 
York Life Ins. & Trust Co., 133 N.Y, 
S: 257, 75 Mise. 361. 


62. See supra § 112. 


63. Meyer v. Bank of Manhattan 
Trust Co., 249 N.Y.S. 640, 232 App.Div. 


N.Y.S. 313, 231 App.Div. 87. 

64. Aranyi v. Bankers’ Trust Co., 
£94 PNEWAS. (614,. 2015 App. Div: ) 706; 
Phelps v. Thompson, 198 N.Y.S. 320, 
119 Mise. 875. 

65. Conditions or reservations in 
general see supra § 56 

Powers: 

Generally see Powers 49 C.J. p 1244. 
Testamentary powers see Wills [40 
Cye 1820-1837]. 


6S. See statutory provisions. 

67. See supra § 112. 

_ 68. Siter v. Hall, 294 S.W. 767, 220 
Ky. 43; Kansas City Theological 


Seminary v. Kendrick, (Mo.App.) 203 
S.W. 628 [cit Cyc]; Allen y. Hendrick, 
206 P. 7338, 104 Or. 202. 

69. See infra § 118. 


70. See Revocation 54 C.J. p 772 
text and note 41 et seq. 


71. Warsco v. Oshkosh Savings & 
Trust Co., 196 N.W. 829, 183 Wis. 156. 

[a] Transfer or revocation.—Per- 
sonal Prop. L. § 23, providing for the 
revocation of a trust in personalty on 
written consent of the persons bene- 
ficially interested, must be construed 
So as to work harmoniously and con- 
sistently with § 15, providing that a 
beneficiary’s right to enforce the per- 
formance of a trust to receive the in- 
come of personal property, and to 
apply it to the use of any person, 
cannot be transferred by assignment 
or otherwise. ‘‘Transfer’’ refers to 
an act by which an owner delivers a 
thing to another with the intent to 
pass his rights therein while ‘“revoca- 
tion” is the recall of a power or au- 
thority conferred or the vacating of 
an instrument previously made. Bak- 
er v. Fifth Avenue Bank of New York, 
232 N.Y.S. 238, 225 App.Div. 238. 


72. See supra §§ 102-110. 


73. Downs v. Security Trust Co. of 
Lexington, 194 S.W. 1041, 175 Ky. 789. 
[a] “®o revoke means to call back; 


to recall; and since the deed did not 
proceed from the court, it cannot re- 


‘call or revoke it, but it may, upon suf- 


ficient showing, cancel or annul it, 
but only in exceptional cases.” 
Downs v. Security Trust Co. of Lex- 
ington, 194 S.W. 1041, 1043, 175 Ky. 
789. 

74. 

75; 
of Internal Revenue, 
[cert er 53 S.Cte 85]; 


See Powers § 1. 


Guggenheim v. Commissioner 
58 F.(2d) 188 
Farmers’ Loan 


[rev 15 F.(2d) 706 and 22 F.(2d) 464]; 
Rienecke v. Northern Trust Co., 24 
F.(2d) 91; Dolan’s Estate, 3 Pa.Dist- 
&Co. 264. 

76. Earmers’ Loan & Trust Co. v. 
Bowers, 29 F.(2d) 14 [rev 15 F.(2d) 
706 and 22. B.(2d) 464]; Hill v. 
Nichols, 18 F.(2d) 139; Hill v. Corn- 
eel, 26,.S.W. 540, 95 Ky. 512, 16 Ky. 
Eds oP bw 

77. Farmers’ Loan & Trust Co. v. 
Bowers, 29 F.(2d) 14 [rev 15 F.(2d) 
706 and 22 F.(2d) 464]; Barlow v. 
Loomis, 19 F. 677; National Newark 
& Essex Banking Co. v. Rosahl, 128 
A. 5865 97%: N.J.Eq. 74: Barnard lve 
Gantz, 35 N.E. 430, 140 N.Y. 249. 

78. Farmers’ Loan & Trust Co. v. 
Bowers, 29 F.(2d) 14 [rev 15 F.(2d) 
706, and 22 F.(2d) 464]. 


72. Farmers’ Loan & Trust Co. y. 
Bowers, supra. 


80. In re Dolan’s Hstate, 124 A. 176, 
279 Pa. 582, 49 A.L.R. 858. But see 
In re Thursby’s Settlement, [1910] 2 
Ch. 181, 186 [quot Old Colony Trust 
Co. v. Gardner, 161 N.E. 801, 264 Mass. 
68] (“Power of revocation is not a 
power of appointment, but is a power 
the exercise of which is a condition 
precedent to the exercise of the power 
of appointment”). 


81. Farmers’ Loan & Trust Co. v.- 
Bowers, 29 F.(2d) 14 [rev 15 F.(2d) 
706, and 22 F.(2d) 464]. 

82. See Powers § 14, 


83. Russell's Ex’rs v. Passmore, 
103 S.H. 652, 127 Va. 475. ‘See Talcott 
v. American Board of Commissioners 
for Foreign Missions and Congrega- 
tional Home Missionary Society, 205 
Tll.App. 389. 


84. Russell’s Ex’rs v. Passmore, 
103 S.E. 652, 127 Va. 475; Sterling v. 
Wilkinson, 3 S.E. 538, 83 Va. 791. 


[a] Power not implied.—Where a 
creator placed certificates of stock 
in the hands of a trustee in trust for 
specified purposes, indorsement and 
redelivery of the certificates to the 
settlor do not necessarily imply a 
reservation of the power of revoca- 


es Adams v. Hagerott, 34 F.(2d) 
85. Sims v. Brown, 158 S.W. 624, 


252 Mo. 58. 


86. Lovett v. Farnham, 47 N.E. 246, 
169 Mass. 1; McKnight v. Bank of 
New York & Trust Co., 173 N.E. 568, 
254 N.Y. 417; Allen v. Hendrick, 206 
P. 733, 104 Or. 202; Warseco v. Osh- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“§§ 117-118] 


in its discretion modify, annul, or cancel a trust 
is not a reservation of the power to revoke.87 


By whem exercised. Under general rules’* a pow- 
er of revocation may be exereised only by the per- 


son in whom it resides.®® 


Duraticn and termination of power.?° 
exercised, a power of revocation expires according 
to the terms of the trust instrument.?! 
the terms of the trust instrument the exercise of 
the reserved power of revocation is dependent on 
the consent of another person, the power is termi- 
nated on the death of such person.” 


kosh Savings & Trust Co., 196 N.W. 
829, 188 Wis. 156. 
[a] Thus (1) where a_ father 


mailed deposit checks to a son, witha 
letter that the son should “keep safe- 
ly for me in case I come to need any 
part or all of them and if I never 
need them they are all yours when I 
am done with them,” the father did 
not reserve the right of revocation. 
Allen v. Hendrick, 206 P. 738, 104 Or. 
202. (2) <A provision in a trust in- 
strument for payment of the trust 
property to settlor on demand was not 
one authorizing revocation, as such 
payment would be an execution of the 
trust. Warsco v. Oshkosh Savings 
& Trust Co., 196 N.W. 829, 188 Wis. 
156. 

Reservation: 
In gift inter vivos see Gifts § 41. 
Of use of principal as affecting valid- 

ity see supra § 56 

87. Downs vi Security Trust Co. 
of Lexington, 194 S.W. 1041, 175 Ky. 
789. 


88. See Powers § 96. 
89. Dolan’s Estate, 3 Pa.Dist.&Co. 
264. 


90. Duration and termination of 
trust see infra §§ 124-138. 


Abeta generally see Powers §§ 24- 


91. Hunter v. Hunter, 17 Barb. (N. 
Y.) 25; Schreyer v. Schreyer, 89 N.Y.S. 
508, 43 Misc. 520 [aff 92 N.Y.S. 1065, 
101 App.Div. 456 (aff 75 N.E. 1134, 
WS ZINE Vi DIDS) le 


{a] Trust based on will.—A wife’s 
declaration of trust, written on the 
back of her husband’s will and con- 
forming to his will by giving proceeds 
of insurance policies of which she 
was beneficiary to her husband’s 
executors and trustees under a will 
which gave the wife the entire income 
for life, was not revocable by the wife 
after her husband’s death. Fidelity 
Title: & Trust Co: of Pittsburgh .v. 
Graham, 105 A. 295, 262 Pa. 273. 


92. Croker v. Croker, 192 N.Y.S. 
C66 117, Mise. 95585." Schreyer ov. 
Schreyer, 89 N.Y.S. 508, 48 Misc. 520 
[aff 91 N.Y.S. 1065, 101 App.Div. 456 
(aff 75 N.H. 1134, 182 N.Y. 555)]. 


[a] Gonsent of settlor’s husband. 
—A power of revocation, exercisable 
according to its terms only with the 
consent of the husband of the creator, 
terminates upon the death of such 
husband. Schreyer v. Schreyer, 89 
N.Y.S. 508, 43 Misc. 520 [aff 91 N.Y.S. 
1065, 101 App.Div. 456 (aff 75 N.E. 
1134, 182 N.Y. 555) ]. 


[b] Consent of settlor’s wife.—Un- 
der Real Prop. L. § 144, providing that 
a grantor in a conveyance may re- 
serve any power, beneficial, or in 
trust, where a husband and wife liv- 
ing apart, created a trust fund under 
an agreement entitling them and sur- 
vivor to the income, with remainder 
over to their children, and providing 
that the trust could be revoked “by 


TRUSTS 


When not | by gift.°® 


Where by 


The power 


the parties of the first part [husband 
and wife],” the husband could not 
revoke the trust subsequent to the 
wife’s death, notwithstanding Real 
Prop. L. § 166 providing that a power 
vested in two or more persons may be 
executed by the survivor. Croker v. 
Croker, 192 N.Y.S. 666, 117 Misc. 558. 


93. Barlow v. Loomis, 19 F. 677; 


Stone y. Hackett, 12 Gray (Mass.) 
227; Mayer v. Tucker, 141 A. 499, 102 
N.J.Eq. 524. 

94. Syracuse Trust Co. v. Fuller, 
252-N.Y.S. 90, 140 Misc. 918; Dolan’s 
Estate, 3 Pa.Dist.&Co. 264. 

95. Guggenheim vy. Commissioner 


of Internal Revenue, 58 F.(2d) 188 
feert gr 53) S:Ct. 851]. 
96. As affecting inheritance or es- 


tate taxes see Internal Revenue § 99 


et seq; Taxation § 2487. 
97. See supra § 117. 
98. See supra § 112. 
99. U.S.—Guggenheim vy. Commis- 


sioner of Internal Revenue, 58 F.(2d) 
188 [cert gr Burnet v. Guggenheim, 53 
S.CL. 85); Adams, vi Hagerott, 34 FB. 
(2d) 899; Farmers’ Loan & Trust Co. 
v. Bowers, 29 F.(2d) 14 [rev 15 F. (2d) 
706 and 22 F.(2d) 464]. 


Conn.—Cramer vy. Hartford-Connec- 
tieut Trust Co.,. 147 A.1139,. 410 Conn. 
22,73, ATR, 207. 


Il]l.—Peo. v. Northern Trust Co., 124 
N.E. 662, 289 Ill. 475; Kelly v. Parker, 
54 NEB 615, 181 Tl, 49. 


Iowa.—Lewis v. Curnutt, 106 N.W. 
914, 130 Iowa 423. 


Ky.—Hill v. Cornwall, 26 S.W. 540, 
95 Ky. 512, 16 Ky.L. 97. 


Mass.—Old Colony Trust Co. v. 
Gardner, 161 N.E. 801, 264 Mass. 68; 
McEvoy v. Boston Five Cents Sav. 
Bank, 87 N.E. 465, 201 Mass. 50; Sea- 
man v. Harmon, 78 N.E. 301, 192 Mass. 
5; Kendrick v. Ray, 53 N.E. 823, 173 
Mass. 305, 73 Am.S.R. 289; Stone v. 
Hackett, 12 Gray 227. 


Mich.—Wilcox v. Hubbell, 163 N.W. 
497297 Michs 211, 


Mo.—Davis v. Rossi, 34 S.W.(2d) 8, 
826 Mo. 911; Sims v. Brown, 158 S.W. 
624, 252 Mo. 58 [cit Cye]; Kansas City 
Theological Seminary y. Kendrick, 
(Mo.App.) 203 S.W. 628 [cit Cyc]. 


N.Y.—New York L. Ins., ete., Co. v. 
Cary, 83 N.B. 598, 191 N.Y. 33; Robb 
v. Washington, etc., College, 78 N.E. 
359, 185 N.Y. 485; Matter of Bostwick, 
55 N.E. 208, 160 N.Y. 489; Locke v. 
Farmers’ L. & T. Co., 35 N.E. 578, 140 
N.Y. 135; Won Hesse v. MacKaye, 32 
Nim.) 615cL864 NOY Dale ev ane Cott vvs 
Prentice, 10 N.E. 257, 104.NY. 45; 
Hammerstein v. Equitable Trust Co., 
141 N.Y.S. 1065, 156 App.Div. 644 [aff 
103 N.E. 706, 209 N.Y. 429, motion to 
am remittitur gr 105 N.H. 1085, 211 


N.Y. 611]; Mersereau v. Bennet, 108 
N.Y.S. 868, 124 App.Div. 413; Brown 
v. Spohr, 84 N.Y.S. 995, 87 App.Div. 


Dio wi fieitis ion UN alin ek SiON ING ey a fa Onule: 
Rosenburg v. Rosenburg, 40 Hun 91; 
In re Brunswick’s Estate, 256 N.Y.S. 
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terminates on the death of the settlor,®* especially 
under a reservation that the settlor may during his 
life revoke the trust.®* 


Relinquishment of power to revoke a trust is not 
ordinarily regarded as a transfer of the property 


[§ 118] f. Inclusion or Omissicn of Reservation 
as Affecting Validity?°—(1) In General. 
vation of the power of revocation,®? or of modifica- 
tion®® is not in itself inconsistent with the crea- 
tion of a valid trust,®® particularly where by stat- 


The reser- 


879, 143 Mise. 573; Johnston v. Scott, 
137 N.Y.S. 243, 76 Misc. 641; Lauter 
bach v. New York Inv. Co., 117 N.Y.S. 
152, 62 Mise. 561 [aff sub nom. Min- 
Latha Gitord e229 IN. YoSu lt uoncumlenn 
App.Div. 919]; -Witzel v. Chapin, 3 
Bradf.Surr. 386. 

N.C.—Springs v. Hopkins, 88 S.E. 
774, 171 N.C. 486; Witherington v. 
Herring, 53 S-E. 303,140 N.C.7495: 

Or.—Allen y. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—In re Barber’s Estate, 155 A. 
565, 304 Pa. 235; In re Dolan’s Estate, 
124 A. 176, 279 Pa. 582, 49 A.L.R. 858; 
Windolph v. Girard Trust Co., 91 A. 
634, 245 Pa. 349; Lines v. Lines, 21 
Ax 309; 142 Pa. 149, 24 AmiSiRe 4875 
Dickerson’s Appeal, 8 A. 64, 115 Pa. 
198, 2 Am.S.R. 547; Dolan’s Estate, 
38 Pa.Dist.&Co. 264. 


Ril—Talbot vi. Talbot,.%78 tAy 5385, 
32 (Ral. G2, Ann. Cas l9lagul2ot 


Va.—Russell’s Ex’rs v. Passmore, 
103 S.E. 652, 127 Va. 475 Eeit Cyel]. 


Wis.—Richardson y. Stephenson, 
213 N.W. 673, 193 Wis: 89, 52 A.L.R. 
681; Warseo v. Oshkosh Savings & 
Trust Co., 196 N.W. 829, 188 Wis. 156. 


Eng.—Tompson y. Browne, 3 Myl. 
&K. 32, 40 Reprint 13. 


[a] “It was suggested by the 
learned counsel for the widow that 
the donor never parted with his pow- 
er or dominion over the property, be- 
cause he retained a right to annul or 
revoke the trust. But this seems to 
us quite immaterial. A power of 
revocation is perfectly consistent 
with the creation of a valid trust. It 
does not in any degree affect the legal 
title to the property. That passes to 
the donee and remains vested for the 
purposes of the trust, notwithstand- 
ing the existence of a right to revoke 
it. If this right is never exercised 
according to the terms in which it is 
reserved, as in the case at bar, until 
after the death of the donor, it can 
have no effect on the validity of the 
trusts or the right of the trustee to 
hold the property.” Stone v. Hackett, 
12 Gray (Mass.) 227, 232 [quot Warn- 
er v, Keiser, 177 N.E: 369, 375, 93 Ind. 
App. 547; Mayer v. Tucker, 141 A. 799, 
102 N.J.Hq. 524, 580; Union Trust Co. 
v. Hawkins, 167 N.B. 389, 393, 121 
Ohio St. 159, 73 A.L.R. 190 [rev 161 N. 
EK. 548]; Windolph v. Girard Trust 
Co., 91 A..634, 640, 245 Pa. 349]. See 
Jones v. Old Colony Trust Co., 146 N. 
HK. 716, 251 Mass. 309 (the case of 
Stone v. Hackett, supra, “was decided 
more than sixty years ago. It has 
been cited many times, always with 
respect. It must be regarded as un- 
shaken authority”). 


[b] Im Ohio (1) the power to re- 
voke a purported trust involving a 
gift together with other circum- 
stances indicating control over the 
property is inconsistent with a valid 
CEUST. SUNOS Drauss Cov sy. Hawkins, 
167 N.E. 389, 121 Ohio St. 159, 73 A.L. 
R. 190.f[rev (Anp.) 161 N.E. 548]; 
Worthington v. Redkey, 99 N.E. 211, 
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utet 
power in a trust instrument.? 
continues until or unless revoked.* 


of the power does not in any degree affect the :egal 
title to the property ;* it does not prevent the pass- 
ing of a present interest® to the property,® or make 
the instrument testamentary in character.* 

[§ 119] (2) Omission of Reservation.® 
sence of a power of revocation in a trust instru- 
ment® and the fact that the attention of the settlor 


86 Ohio St. 128. (2) In Union Trust 
Co. v. Hawkins, supra, which reviews 
and criticizes many of the cases on the 
Subject, the disgussion by the court 
on the point of revocation did not ap- 
pear to be necessary to a decision of 
the case since, as held by the court, 
Amendment to Gen. Code § 8617 
(passed after the decision in Worth- 
ington v. Redkey, supra) permits the 


creation of a valid trust with the 
power of revocation reserved. 
1. See statutory provisions; and 


supra § 114 note 36. 


2. Noble v. Learned, 94 P. 1047, 153 
Calwats att (App. )is8' 7. 2.402; "7 Cal. 
Unrep.Cas. 297]; In re Willey, 60 P. 
471, 473, 12% Cal. 1; Nichols v. Emery, 
A PP LOS9, L109 Cale 323, 50, Am-SiR, 
43; Schreyer v. Schreyer, 91 N.Y.S. 
1065, 101 App.Div. 456 [aff 89 N.Y.S. 
508, 43 Misc. 520, and aff 75 N.E. 1134, 
AZINE AOU sy LUN One DEUS CO Ve 
Hawkins, 167 N.E. 889, 121 Ohio St. 
159, 73 A.L.R. 190 [rev 161 N.E. 548]. 
See Carr vy. Carr, 115 P. 261; 15. Cal. 
App. 480 (under Civ. Code § 2280, a 
valid trust in money may be created, 
with the power reserved by the trus- 
tor practically to revoke it by drawing 
on the trust fund until it is complete- 
ly exhausted, before tl beneficiaries 
ean enjoy the fruits thereof). 

“To hold out that a power of revoca- 
tion prevents the vesting of an estate 
in the trustee would be to throw stat- 
utory provisions on the subject into 
utter confusion.” In re Wiley, supra. 


3. U.S.—Farmers’ Loan & Trust 
Co. v. Bowers, 29 F.(2d) 14 [rev 15 F. 
(2d) 706, and 22 F.(2d) 464]; Hill v. 
Nichols, 18 F.(2d) 139. 


Cal.—Nichols v. Emery, 41 P. 1089, 
109 Cal. 328, 50 Am.S.R. 43. 


Del.—Equitable Trust Co. v. 
chall, 115 A. 356, 13 Del.Ch. 87. 

Iowa.—Lewis v. Curnutt, 106 N.W. 
914, 180 Iowa 423. 

Mass.—Old Colony Trust Co. v. 
Gardner, 161 N.E. 801, 264 Mass. 68; 
Stone v. Hackett, 12 Gray 227. 


-N.J.—Mayer v. Tucker, 141 A. 799, 
102 N.J.Eq. 524; National Newark & 
Essex Banking Co.’v. Rosahl, 128 A. 
586, 97 N.J.lq. 74. 

N.Y.— Cuff v. Cuff, 105 N.Y.S. 332, 
120 App.Div. 229; In re Cochrane’s 
Bstate, 190 N.Y.S. 895, 117 Misc. 18 
[aff 194 N.Y.S. 924]; Johnston v. 
Scott, 137 N.Y.S. 243, 76 Misc. 641. 


N.C.—Springs v. Hopkins, 88 S.E. 
774, 171 N.C. 486; Witherington v. 
Herring, 53 S.E. 308, 140 N.C. 495. 


Or.—Allen vy. Hendrick, 206 P. 7338, 
104 Or. 202. 

Pa.—In re Dolan’s Estate, 
176, 279 Pa. 582, 49 A.L.R. 858; Lines 
vy. Lines, 21 A. 809, 142 Pa. 149, 24 
Am.S.R. 487; Dickerson’s Appeal, 8 A. 
64, 115 Pa. 198, 2 Am.S.R. 547; In re 
Logan’s Estate, 99 Pa.Super. 432. 

Va.—-Russell’s Ex’rs v. Passmore, 
103 S.E. 652, 127 Va. 475. 

“A power of revocation, reserved in 
the deed, having never been exercised, 
is precisely as if it never existed.” 


Pas- 


124 A. 


provision is made for the reservation of the 
In such ease the trust 
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The reservation 


The ab- 


Lines v. Lines, 21 A. 809, 810, 142 Pa. 
149, 24 Am.S.R. 487 [quot Lewis v. 
Curnutt, 106 N.W. 914, 919, 130 Iowa 


4. Guggenheim v. Commissioner of 
Internal Revenue, 58 F.(2d) 188 [cert 
gr 53 S.Ct. 85]; Stone v. Hackett, 12 
Gray (Mass.) 227; Allen v. Hendrick, 
206 P. 738, 104 Or. 202. 

5. Time of vesting see supra § 30. 

6. Lewis v. Curnutt, 106 N.W. 914, 
130 Iowa 423; National Newark & 
Essex Banking Co. v. Rosahl, 128 A. 
586, 97 N.J.Eq. 74. 

7 See Wills [40 Cyc 1091]. 

8. Ground for cancellation see su- 
pra § 102. 

9. Del.—Security Trust & Safe De- 


posit Co. y. Farrady, 82 A. 24, 9 Del. 
Ch. 306. 

- Paw eee v. Love, 17 Hawaii 
06. 


Ill.— Lawrence v. Lawrence, 54 N.E. 
918, 181 Ill. 248; Patterson v. John- 
son, 113 Ill. 559; Finucan v. Kindig, 
109 Ill. 198. 

Ky.—Burton v. Burton’s Trustee, 
248 S.W. 1031, 198 Ky. 429. 

Md.—Rogers v. Rogers, 55 A. 450, 
97 Md. 573. 

Mass.—Sands v. Old Colony Trust 
Co., 81 N.E. 300, 195 Mass. 575; Lor- 
ing v. Wilson, 54 N.E. 502, 174 Mass. 
132; Taylor v. Buttrick, 43 N.E. 507, 
165 Mass. 547, 52 Am.S.R. 530; Keyes 
v. Carleton, 6 N.H. 524, 141 Mass. 45, 
55 Am.R. 446. 


Minn.—Butler v. Badger, 150 N.W. 
233, 128 Minn. 99 [cit Cyc]. 


Fee ae v. Allen, 14 N-Y.S. 

Pa.—Brendle’s Ex’r vy. Brendle, 118 
A. 502, 274 Pa. 590: 

Vt.—Peck v. City Trust Co., 156 A. 
403, 104 Vt. 20. 

Eng.—Hall v. Hall, L.R., 8 Ghee 
430; Toker v. Toker, 3 De G. 


Ss. 487, 68 Eng.Ch. 487, 46 Reprint oe 
Villers v. Beaumont, 1 Vern. 100, 23 
Reprint 342 


10. Gabo v. Smith, 59 A. 131, 99 
Md. 653; Hall v. Hall, L.R. 8 Ch. 430: 
Noker vy.) Toker, 3 De GS. & Sy 491; 
68 Eng.Ch. 487, 46 Reprint 724. 


ll. U.S.—Whiteside v. Verity, 
BY 2:2 7% 

Del.—Security Trust & 
posit Co. v. Farrady, 82 A. 
Ch. 306. 

ill.—Finucan vy. Kindig, 109 Ill. 198. 

Ky.—Middleton y. Shelby County 
MrUStiCo., OLIV. LbO,e2ds Keyes oot 


Md. eee ose v. Whitridge,“24 A. 
645, 76 Md. 54 


269 


Safe De- 
24, 9 Del. 


N.J.—Smith Vom IS O03 G are ae AGM TiGn 

Gil INe dC iio 
Pa.—Miskey’s Appeal, 107 Pa. 611. 
Whitcomb, 12 


R.I.—Aylsworth v. 
Ril. 299 

Rie fal v. Hall, L.R. 8 Ch.A. 430, 
440; Toker v. Toker, 3 De G.I. & S. 
487, 68 Eng.Ch. 487, 46 Reprint 724. 


[§§ 118-119 


was not called to that omission’? do not in them- 
selves render the trust invalid. They are cireum- 
stances to be taken into account’! in determining 
whether the transaction was the deliberate act* 
the settlor,!? and are of more or less weight ac- 
cording to the facts of the particular case.** 
absence of the power of revocation will not in- 
validate the trust where revoecability would defeat 
the purpose of the trust.?® 
sence of the power does not invalidate the trust 


20 


The 


For example, the ab- 


“The absence of a power of revoca- 
tion in a voluntary deed, not im- 
peached on the ground of any undue 
influence, is, of course, material when 
it appears ‘that the settlor did not 
intend to make an irrevocable settle- 
ment, or when the settlement itself 
is of such a nature, or was made un- 
der such circumstances, as to be un- 
reasonable «and improvident unless 
guarded by a power of revocation.” 
Hall v. Hall, supra [quot Security 
Trust & Safe Deposit Co. v. Farrady, 
82 A. 24, 9 Del.Ch. 306, 313; Dayton v. 
Stewart, 59 A. 281, 284,-99 Md. 643; 
Brown v. Mercantile Trust, etc., Co., 
40 A. 256, 87 Md. 377, 394; Garnsey v. 
Mundy, 24 N.J.Eq. 243, 247; Conkling 
v. Davies, 14 Abb.N.Cas. (N.Y.) 499, 
501; Bristor v. Tasker, 19 A. 851, 853, 
135. (Pa.) 110, 121; 420 Amis Re esaor 
Rick’s Appeal, 105 Pa. 52:8, 536). 

fa] Equity looks with suspicion 
on voluntary trusts or settlements 
which do not réserve a power of rev- 
ocation. Nichols v. Emery, 41 P. 
1089,’ 109° Cal. 3235-50 Am’ S Ri 435 
Sims v. Brown, 158 S.W. 624, 252 Mo. 
58. 

12. Intention as controlling crea- 
tion of trust see supra § 47. 


13. Butler v. Badger, 150 N.W. 233, 
128 ees 99; Russell’s Appeal, 75 
Pa. 269. 


14 Security Trust & Safe Deposit 
Co.. v.. Farrady; 82 “A. 24, 9*DekC@ir 
306; Crumlish v. Security Trust & 
Safe Deposit Co., 68 A. 388, 8 Del.Ch. 
35; Patterson, v. (Johnson, 113 eb 
559; Finucan v. Kindig, 109 Ill. 198; 
Brown v. Mercantile Trust, ete., Co., 
40 A. 256, 87 Ma. 377; Whitridge v. 
Whitridge, 24 A. 645, 76 Md. 54: Toker 


v. Toker, 3 De G. J. & S. 487, 68 Eng. 
Ch. 487, 46 Reprint 724. 

15. U.S.—Whiteside v. Verity, 269 
BY. 227. . 


Del.—Crumlish v. Security Trust & 
Bere Deposit Co., 68 A. 388, 8 Del.Ch. 

lowa.—Riddle v. Cutter, 
547. 

Ky.—Middleton v. Shelby County 
Trust /Cos 5105S. W., 156, 21M Ky lee eee 

Md.—Carroll v. Smith, 59 A. 131, 99 
Md. 653; Dayton v. Stewart, 59 A. 281, 
99 Mad. 643; Rogers v. Rogers, 55 A. 
450, 97 Md. 573; Brown v. Mercan- 
a Trust; etc., Co.,/40) As. 256; 87 aid: 
Bite 


Mass.—Taylor v. Buttrick, 43 N.E. 
507, 165 Mass. 547, 52 Am.S.R. 530; 
In re Thurston, 29 N.E. 538, 154 Mass. 
596, 26 Am.S.R. 278. 


Minn.—Butler v. Badger, 150 N.W. 
233, 128 Minn. 99. 


49 Iowa 


Pa 
Pa. 527; King v. York Trust Co. of 
ORK, 122 A. 227, 278 Pa. 141; Reidy 
v. Small, 26 A. 602, 154 Pa. 505, 20 
LcR.A. 362. 


R.I.—Wallace vy. Industrial Trust 

Cos. femAce 25,29 abt, eo5 0s 
Vt.—Peck v. City Trust Co., 1 

403, 104 Vt. 20. ai 8 


Man.—Fonseca vy. Jones, 21 Man. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 119-120] 


where the purpose of the trust is to provide against ) to the power of revocation.?® 


the settlor’s own improvidence,'* or because of age or 
infirmities to care for his property,!? or where it is 
evident that the trust is to continue during the set- 
tlor’s life.1* On the other hand, the failure of the 
settlor to reserve the power of revocation may in a 
particular case show such misunderstanding as to 
the nature of the instrument as to invalidate it.1® 


[§ 120] g. Mode of Revecation?°—(1), In General. 
Under general rules?! an effective revocation may be 
made only by pursuing the mode provided for in the 
trust instrument,?? particularly where required by 
statute.“ While it has been said that a substantial 
compliance with the terms of the trust instrument 
is insufficient,?* and that a eared power of revoca- 
tion must be strietly pursued,” ° particularly where 
it is a matter of statutory requirement,2® in some 
cases a substantial compliance has been held suffi- 
cient.27. When the mode prescribed is by deed, 
instruments lacking the essentials of a deed, such as 
a letter,?* are insufficient. A deed in accordance with 
the terms of the trust which conveys the trust prop- 
erty is a revocation although no reference is made 
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An instrument of 
revocation is ineffective unless executed by all of 
the parties required by the trust instrument.®° 
Where reservation is made to revoke the trust as an 
entirety, it may not be revoked or amended in part.*? 
Under a provision that the settlor may revoke at any 
time during his life by an instrument in writing 
signed and “acknowledged and delivered to the trus- 
tee the mailing of a letter of revocation by the set- 
tlor is a sufficient delivery although it was not re- 
ceived until after the settlor’s death.** An instru- 
ment revoking a trust is not a contract between 
the parties, but an act manifesting the intention 
to exercise the power reserved.**? There is a stronger 
presumption against the revocation of a formal 
declaration of trust than against the revocation of 
a mere deposit in a savings bank in the name of the 
depositor as trustee for another.24 Where an instru- 
ment of revocation is destroyed before it becomes 
effective, the interest of the beneficiaries is not di- 
vested.35 

Method not specified. When no particular method 
is specified, the revocation may be made by any act 


168. 

[a] Thus, where the settlor, in his 
declaration and deed of trust, de- 
elared the object to be to free his 
property as far as legal from the 
reach of creditors, the absence of the 
power of revocation does not inval- 
idate the trust, since its inclusion 
would prevent complete divestiture of 
ownership, and thus defeat the object. 
King v. York Trust Co. of York, 122 
A, 227, 278 Pa. 141. 


- [{b] Improvidence of husband of 
settlor.—Where the purpose of the 
trust was to secure the grantor 
against the importunities and influ- 
ence of her improvident husband, the 
absence of the power of revocation 
did not invalidate the trust. Middle- 
ton v. Shelby County Trust Co., 51 S. 
W. 156, 21 Ky.L. 183. 

16. Whiteside v. Verity, 269 F. 227; 
Carroll vy.) Smith, 59° AL 131, 99 Md. 
653; Rogers v. Rogers, 55 A. 450, 97 
Md. 573; Brown v. Mercantile Trust, 
€te:..Go., 40 Ay 256, 87 Md. 307; Parker 
Vv. Allen, 14 N.Y.S. PAO es Williard hs 
Integrity Trust Co., 116 IN Oss Liou a. 
24; Merriman v. Munson, 19 A. 479, 
OL AT 1s s4eal aa. 


17. Reidy v. Small, 
Pa. 505, 20 L.R.A. 362. 
18. Butler v. Badger, 150 N.W. 233, 
al, re B93 
Ind.—Ewing v. Wilson, 31 N.E. 
64. 122 Inds 228, 19 LRA. 7675 Rich- 
ards v. Reeves, "(App.) 45 N.E. 624. 


Md.—wWhitridge v. Whitridge, 24 A. 
645, 76 Md. 54. 


N.J.—Garnsey v. Mundy, 24 N.J.Eq. 
243. 

N.Y.—Conkling v. Davies, 14 Abb. 
N.Cas. 499; Gibbs v. N. Y. Life Ins. 
Co., 14 Abb.N.Cas. 1. 


Pa.—Bristor v. Tasker, 19 As. 851, 
135 Pa. 110, 20 Am.S.R. 853; Rick’s 
Appeal, 105 Pa. 536; Russell’ s Appeal, 
“ts, Tek wale Brown v. Williamson, 13 
Pa.Dist.&Co. 503; Hood v. Leach, 29 
Pa.Dist. 517; Jackson v. Pennsylvania 
i. Ins; Jete.; Co, 2) Ra-Dist. 225; Jcil- 
duffe v. Maitland, 2 Pa.Dist. 9, 12 Pa. 
Co. 362; Geiger’s Hst., 3 Ba.Co. 338; 
Hickman v. McFarland, 1 Pa.Co. 195. 


R.I.—Aylsworth vy. Whitcomb, 12 
jeeAlle PARE 


[a] hus the failure of a woman 
of twenty-one and about to be married 


26 A. 602, 154 


to reserve the power of revocation in 
a trust deed is indicative that she did 
not comprehend the nature and effect 
of the instrument. Whitridge  v. 
Whitridge, 24 A. 645, 76 Md. 54; Garn- 
sey v. Mundy, 24 N.J.Eq. 243. 

20. Deposit of money in bank see 
infra-'§) 1/23: 


Revocation of will see Wills [40 Cyc 
1171 et seq]. 


21. See Powers § 111 et seq. 
22. Ky.—Underhill v. U. S. Trust 
Co., 13 SiW..(2d)- 502), 227 Ky. 444 [eit 


Cyc]; Downs v. Security Trust Co. 
of Lexington, 194 S.W. 1041, 175 Ky. 
789 [cit Cyc]. 

Md.—Brown v. Fidelity Trust Co., 
94 A. 523, 126, Md. 175. 


Mass.—Tudor v. Vail, 80 N.E. 590, 
195 Mass. 18; Kelley v. Snow, 70 N.E 
89, 185 Mass. 288. 


N.J.—National Newark & Wssex 
Banking Company v. Rosahl, 128 A. 
586, 97 N.J.Eq. 74; Lippincott v. Wil- 
liams, 51 A. 467, 63 N.J.Eq. 130. 


Eng.—Vincent v. Bishop of Sodor, 
8 C.B. 905, 65 B.C.L. 905, 137. Reprint 
7645 wDiege's: Case, (iiCoken lisa, «l6 
Reprint 373; Scrope’s Case, 10 Coke 
143b, 77 Reprint 1143; Hawking v. 
Kemp, 3 Hast 410, 102 Reprint 655; 
Piggot v. Penrice, Gilb. 137, 25 Re- 
print 96; Wright v. Wakeford, 4 
Taunt. 2138, 128 Reprint 310; Hllison 
v. Ellison, 6 Ves.Jr. 656, 31 Reprint 
1243. 

[a] “Court cannot alter or amend 
the contract; it cannot substitute an- 
other and different method of revoca- 
tion for that agreed upon by the par- 
ties and stipulated in the contract. 
It cannot impair the obligation of the 
contract entered into between the 
donor of the trust and the trustee.” 
Hackley Union Nat. Bank v. Farmer, 
234 N.W. 135, 141, 252 Mich. 674, 681 
[dis op]. 

[b] Failure to notify successor 
trustee of revocation of trust did not 
invalidate the revocation where such 
trustee had not accepted the trust un- 
der a trust provision that notice 
should be sent to all trustees. In re 
Goldowitz’ Will, 259 N.Y.S. 900, 145 
Mise. 300. 


[c] Trustee owes duty to itself 
and donor to insist that trust inden- 
ture be revoked in the manner pro- 
vided for therein. Hackley Union 


Nat. Bank v. Farmer, 234 N.W. 135, 
252 Mich. 674. 

[d] In New York the settlor’s 
written revocation of a trust, duly 
signed and acknowledged, revoked the 
trust without complying with addi- 
tional provisions in the trust instru- 
ment as respects notice ete, since. 
under Real Prop. L. §§ 144, 165, 170, 
171, regarding the reservation of a 
power beneficial or in trust, such ad- 
ditional provisions may be treated 
as surplusage. In re Goldowitz’ Will, 
259 N.Y.S. 900, 145 Misc. 300. 


23. Carpenter v. Cook, 60 P. 475, 
6 Cal.Unrep.Cas. 410. 

24. Richardson v. Stephenson, 213 
N.W. 673, 193 Wis. 89, 52 ACGIR. 684. 


25. Richardson vy. Stephenson, su- 
pra. 

26. Carpenter v. Cook, 60 P. 475, 6 
Cal.Unrep.Cas. 410. 

27. Hackley Union Nat. Bank v. 
Farmer, 234 N.W. 135, 252 Mich. 674. 

[a] Mailing of certified copy of 
instrument of revocation executed in , 
Germany is sufficient as a substantial 
compliance with the requirement in 
the trust instrument that the trust 
may be revoked “by instrument 
in writing signed and acknowledged 
by the donor and delivered to the 
trustee.” Hackley Union Nat. Bank 
var 234 N.W. 135, 252 Mich. 


28. Brown y. Fidelity Trust Co., 94 
A. 523,126 Md. 175; Piggot v. Penrice, 


Gilb. 137, 25 Reprint 96. 

29. Cowlishaw v. Hardy, 25 Beavy. 
169, 53 Reprint 601. 

so. POMS Security Trust Co. of 
Lexington, 194 S.W. 1041, 175 Ky. 789; 


Lippincott v. Williams, 51 A. 467, 63 
NJ. Bas 1308 Richardson v. Stephen- 
son, 213 N.W. 678, 193° Wis. 89, 52) A. 
L.R. 681. 

31. National Newark & Essex 
Banking Co. v. Rosahl, 128 A. 586, 97 
N.J.Hq. 74. 


32. Hackley Union Nat. Bank v. 
Farmer, 234 N.W. 135, 252 Mich. 674. 


83. Barnard v. Gantz, 35 N.E. 430 
140 N.Y. 249. 


34 Irving Bank-Columbia Trust 


, 


Co. v. Rowe,-210 N.Y.S. 497, 213 App. 
Div. 281. 
35. Hill v. Cornwall, 26 S.W. 540, 


95 Ky. 512, 16 Ky.L. 97. 
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or conveyance sufficient to terminate the trust.?¢ 
On the other hand, a trust is not revoked by acts or 
conveyances consistent’ with its continued exist- 
ence.** <A trust has been held revoked by the ere- 
ator on the execution of a mortgage on the trust 
property,’* notwithstanding no reference in terms 
is made to the reserved power.?® Where a settlor 
retains a power of revocation by reserving a power 
of sale over the real estate which is the subject of 
the trust,*° a conveyance of the realty by war- 
ranty deed operates as a revocation of the trust.*4 
Delivery of the instrument of revocation is not es- 
sential.4? Where a trust is. ereated by a formal 
deed, the instrument revoking it should be, if not 
of equal solemnity, at least of undoubted authen- 
ticity.42-#4. Where a seal on a trust instrument is 
unnecessary and adds nothing to its legal effect, the 
instrument of revocation need not bear a seal.*® 
Where required by statute,*® if the instrument creat- 


36. Ind.—Ewing v. Wilson, 31 N. required to 


H. 64, 132 Ind. 223, 19 L.R.A. 767; 
wing v. Smith, 31 N.E. 464, 132 Ind. 


are 


be 
where the act of revocation, 
tween the parties, 
intention to revoke, and the rights 


expresses a clear 


ing a voluntary trust is recorded, the deed of revoca~- 
tion must also be recorded.*? 


[§ 121] (2) By Subsequent Will.** Where no 
particular mode of revocation is specified, it has 
been held that a trust cannot be revoked by a will 
as the right of revocation must be exercised dur- 
ing the life of the settlor.4® At any rate whether 
a trust is revoked by the grantor’s will is a matter 
of what the grantor intended by the will.®°° Revo- 
cation by a will is not accomplished where the will 
is not inconsistent with the trust,°! or where it recog- 
nizes the existence and efficacy of the trust.°2 A 
residuary clause in a will bequeathing a legacy to a 
trust beneficiary without an express revocation of 
the trust does not necessarily revoke the trust.°* 
By reference in a will to “my estate’’®+* the testator 
does not intend to refer to a trust estate over which 
he retains a power of revocation.*® 


47. MacRae v. Commerce Union 
Trust Co., 155 S.B. 614, 199 N.C. 714 

48. Deposit of money in bank see 
infra § 123. 


executed, yet, 
as be- 


205; Owings v. Owings, 3 Ind. 142. 

Md.—Gaither v. Williams, 57 Md. 
625. 

N.Y.—Barnard v. Gantz, 35 N.E. 
430, 140 N.Y. 249; Holbert v. Jack- 
gon 285 N.Y.S. 642, 134 Misc. 618; 
Short v. Wilson, 13 Johns. 33. 

Pa.—Yard v. Pittsburgh, etc. R. 


SOGEUSMAL S74; 130. Pa.” 205: 

Vt.—O’Brien y. Holden, 160 A. 192, 
104 Vt. 338. 

Va.—Carter v. Hough, 10 S.E. 1063, 
86 Va. 668. 

Wash.T.—Gardella v, Meeker, 13 P. 
709, 3 Wash.T. 178. 


{a] hus the settlor’s letter to the 
trustee reciting his desire to revoke 
a trust, in personal property, followed 
by the trustee’s formal surrender of 
the trust and execution of a new trust 
deed, revoked the original trust. Hol- 


bert v. Jackson, 235 N.Y.S. 642, 134 
Mise. 618. 
{b] Declarant’s gift of securities 


held in trust for her sole benefit to an- 
other would amount to an implied 
revocation of the trust and establish 
legal title thereto in donee as owner. 
ee tien vy. Holden, 160 A. 192, 104 Vt. 
2 

Oo . 


[c] Surrender of trust fund to re- 
ceivers of the depositor thereof under 
order of court is not a revocation of 
trust, as such surrender is made to an 
officer of the court for the purpose of 
proper distribution. American Casu- 
alty Ins. Co.’s Case, 34 A. 778, 82 Md. 
SOD oo Wu. As OT. 

{[d] Trust created by parol may 
be discharged by parol. Owens v. 
Collins, 28 Ala. 837. 

fe] Subsequent devise to a third 
party sufficiently revokes a parol dec- 
laration by a grantee of land that the 
grantor should hold it in trust for the 
grantee’s wife. Kelly v. Johnson, 34 
Mo. 400. 

{f] Transfer by beneficiary of an 
express trust of his interest in the 
trust fund does not revoke the trust, 
but the trustee still remains such for 


the beneficial owner. Guerney v. 
Moore, 32 S.W. 1182, 181 Mo. 650. 
[ge] Effect .of statute.—‘‘While 


section 153 of the real property law 
requires that the consent of a per- 
son to the execution of a power must 
be expressed in the instrument by 
which the power is executed, or in a 
written certificate executed and ac- 
knowledged in like manner as deeds 


of third persons are in no wise at- 
fected, and the trust instrument it- 
self does not provide in particular 
form how the revocation shall be exe- 
cuted, an instrument which clearly 
expresses the intention to revoke, and 
is sufficient to accomplish such a pur- 
pose, will be regarded as working 
such a result, even though it be not 
executed in the particular form re- 
quired by the statute.” Schreyer v. 
Schreyer, 91 N.Y.S. 1065, 1067, 101 
App.Div. 456 [aff 89 N.Y.S. 508, 43 
Desc: 520, and 75 N.E. 1134, 182 N.Y. 

5]. 

37. D.C.—Bunten v. American Se- 
curity, etc., Co., 25 App.D.C. 226. 


hee hacia ts v. Johnson, 113 Ill. 


N.C.—Witherington v. Herring, 53 
S.E. 303, 140 N.C. 495. 


N.D.—Reel v. Hansboro State Bank, 
201 N.W. 861, 52 N.D. 182 [quot Cyc]. 


Pa.—Chestnut St. Nat. Bank vy. Fi- 
delity Ins., etc., Co., 40 A. 486, 186 Pa. 
333, 65 Am.S.R. 860; Rife’s Appeal, 
1 VA. 226; 10) Pa 2/32. 


[a] Thus, after the owners of an 
interest in lands have conveyed it in 
trust for their father’s sole benefit for 
life, and for their own use after his 
death, a written agreement entered in- 
to by them, together with the owner 
of the other undivided interest, giving 
the father the management and con- 
trol of the property, for which he is 
to receive in full a specified sum per 
month out of the income, although 
varying, is not so inconsistent with 
the provisions of the trust as to con- 


stitute a revocation thereof. Patter- 
son v. Johnson, 113 Ill. 559. 

3g. Gaither v. Williams, 57 Md. 
625. 

39. Gaither v. Williams, supra. 

40. See supra § 117. 

41. Sims v. Brown, 158 S.W. 624, 


252 Mo. 58. 


42. Barnard v. Gantz, 35 N.B. 430, 
140 N.Y. 249; Richardson v. Stephen- 
son, 218 N.W. 673, 193 Wis. 89, 52 A. 
1s Cah 

43-44. Bradish’s Est., 8 Pa.Dist. 
38. 

45. Barnard v. Gantz, 35 N.E. 430, 
140 N.Y. 249. 


46. See statutory provisions; 
supra § 113 note 27. 


and 


Testamentary trusts see Wills [40 
Cyc 978]. 

49. Mayer v. Tucker, 141 A. 799, 
102 N.J.Eq. 524. But see Kelly v. 
Johnson, 34 Mo. 400 (parol declara- 
tion made by a purchaser of land held 
in trust by the vendor, that the ven- 
dor should hold the land for the bene- 
fit of the wife of the vendee may be 
revoked at any subsequent period and 
a devise of the land by the vendee to 
a third person operates as a revoca- 
tion). : 

Duration and termination of power 
see supra § 117. 

50. Old Colony Trust Co. v. Gard- 
ner, 161 N.E. 801, 264 Mass. 68; Ir- 
ving Bank-Columbia Trust Co. v. 


Rowe, 210 N.Y.S. 497, °213 App.Div. 
281; In re Adams’ Estate, 233 N.Y.S. 
232, 1338 Misc. 552; Im re Barkers 


Settlement, [1920] 1 Ch. 527. 


Construction of wills see Wills [40 
Cye VEC Tt 

51. Irving Bank-Columbia Trust 
Co. v. Rowe, 210 N.Y.S. 497, 213 App. 
Div. 281; Wilson v. Anderson, 40 A. 
L096, 186 Bar 53d) 44 WRVAY 642% 


[a] Will creating testamentary 
trust.—A trust created for the bene- 
fit of settlor’s son, providing for pay- 
ment to beneficiary of specified sums 
at ages of twenty-one and _ thirty 
years and subject to revocation by 
settlor, was not so inconsistent with 
settlor’s will creating trust during 
his son’s life, income to be paid in 
whole or part to the son in the dis- 
cretion of executors and trustees, and 
any residue of income to be paid to 
the settlor’s former wife, as to be re- 
voked thereby. Irving Bank-Colum- 
bia Trust Co. v. Rowe, 210 N.Y.S. 497, 
213 App.Div. 281. 


Testainentary trusts in general see 
Wills [40 Cye 978]. 


_ What may pass by will see Wilis 
[40 Cye 1046]. 


52. Townsend v. Allen, 13 N.Y.S. 
73 [aff 27 N.H. 8538, 126 N.Y. 6467; 


Wilson vy. Anderson, 40 A. 1096, 186 
Pa. 5381, 44 L.AR.A. 542. 


53. Old Colony Trust Co. v. Gard- 
ner, 161 N.E. 801, 264 Mass. 68. 


54 See My 45 C.J. p 362 text ana 
note 68. 

55. Mayer v. Tucker, 141 A. 799, 
102 N.J.Bq. 524, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 122-124] 


[§ 122] h. Effect of Revocation.°* When the 
power of revocation is once effectively exercised, a 
subsequent exercise thereof is void and ineffeetive.®7 
Trust property is revested in a settlor without a 
reconveyance by the trustee on the revocation of 
a trust created by the settlor for himself as bene- 
ficiary with remainder over to the executors appoint- 
ed by his will.?* Where a trust is revoked by the 
parties, and the trust was simply a part of a larger 
transaction, it will be held to have been the inten- 
tion of the parties to revoke the entire agreement 
and to be restored to their respettive rights as they 
existed prior to the agreement.*® 


[§ 123] i. Deposit of Money in Bank.*® While 
a tentative trust is revocable at will during the life- 
time of the depositor,® under genéral rules®? a 
trust completely created by a person depositing his 
own money in his own name in a savings bank in 
trust for another®? without a reservation of the 
power of revocation is irrevocable by the depositor 
during his lifetime without the consent of the bene- 
ficiary®* or by the terms of a last will and testa- 
ment.®° Where an absolute or irrevocable trust is 
created,°® the trust is not revoked by a return of 
the pass book at the donor’s request in the absence 
of evidence that the donor intended to revoke the 
trust and that the donee consented thereto.®* In 
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order to revoke or disaffirm a tentative trust®® the 
depositor must by his declarations or acts decisive- 
ly show an intention to revoke the tentative trust.®? 
An act consistent with the continuance of the trust 
is insufficient.7° A tentative trust in a bank deposit 
is revoked where the depositor withdraws the mon- 
ey‘! and deposits it in another account’? for a new 
beneficiary.“® Where the depositor subsequently 
transfers the account to the name of another in 
trust for the same beneficiary, the new trustee has 
no beneficial interest, but such account is still for the 
use of the original beneficiary.** Giving the notice 
required by the bank is sufficient to revoke the 
trust.’ While a tentative trust unrevoked or dis- 
affirmed becomes absolute on the death of the de- 
positor,’® nevertheless the depositor may revoke it 
by his will.77 Whether a will revokes a tentative 
trust depends on the intention**® of the testator.’ 
A tentative trust will be deemed revoked by a will 
where, in order to carry out the terms of the will, 
it is essential to include the bank deposit in the as- 
sets of the estate.2° Where the trust account is be- 
queathed to a new beneficiary, the trust is revoked.*? 
A general or residuary bequest, without more, will 
not revoke a tentative trust.*? 


[§ 124] 15. Duration and Termination**—a. In 
General. Subject to the rule against perpetui- 


9 


56. Effect of: (Ve SS. ae 132 N.Y.S. 1148, 147 156 v. poe 184 N.Y.S. 
Execution of power in general see | 4PP.DIv. JovJ. 28, 113 Mise 1; In re Beagan’s Es- 
Powers §§ 149-156. 66. See supra §§ 65-68. tate, 183 N.Y.S. 941, 112 Misc. 292; 
at ‘ fe i | Walsh v, Emigrant Industrial Sav. 
Invalidity see supra § 101. 67. Stockert v. Dry Dock Savings | Bank 176 N.Y.S. 418. 106 Misc. 628: 
: : « Inst.,. £39 NYS. 986, 155, App:Div. i ee eal ee , ae 
Termination see infra § 137. 193: In re Green, 170 N.Y.S. 843. 103 Thomas v. Newburgh Say. Bank, 130 
57. Hidell v. Girard L. Ins. Annui- | y;~ = : Melsy RA NvY.S. 810, 73 Mise. 311, 314. See 
DL Ce es Matter of Tott 48, 179 N 

ty; etc., Co., 12 F.Cas.No. 6,464, 7 Re- atter 0 orten, Th Nine 128,) LiCOPINe 
porter 391, 14 Phila. (Pa.) 401, 6 68. Tentative trust see supra § 68.| Y. 112, 1247)\70 TRA iat -@"when 2& 
Wkly.N.C. (Pa.) 435. es In re Schiffer’s Hstate, 254 N. See - made re re and the de- 
Ao Oa rsd .S. 871, 142 Misc. 518. sitor dies intestate leaving it un- 

58. Kingsbridge Improvement Co. ae disturbed, in the absence of other evi- 


v. American Exchange-Pacific Nat. [a] 
Bank, 225 N.Y.S. 355,222 App.Div. 


31 [aff 162 N.E. 597, 249 N.Y. 97]. 


Declarations held sufficient.— 
Where one deposited 
own name in trust for 


dence, the presumption seems to arise 
that a trust was intended in order to 
avoid the trouble of making a will’). 


money in her 
another, and, 


Necessity of conveyance to cestui 
on termination see infra § 722. 

59. Swift v. Craighead, (N.J.Ch.) 
70 A. 666. 

60. Termination on beneficiary’s 
death see infra § 135. 

61. See supra § 68. 

62. See supra § 113. 

63. Creation and existence of trust 
see supra §§ 65-68. 

Gifts inter vivos see Gifts § 63. 

64 Conn.—Minor v. Rogers, 40 
Conn. 512. 


Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. 


N.Y.—Mabie v. Bailey, 95 N.Y. 206; 
Stockert v. Dry Dock Savings Inst., 
139) SNoY sy .986,) 155. App. Divs” d23:; 
Marshall v. Franklin Society for 
Home Building & Savings, 228 N.Y.S. 
SOMO eMise, oll Pati yok UY. s- 
812]; In re Green, 170 N.Y.S. 843, 103 
Misc. 564; Thomas v. Newburgh Sav- 
ings Bank, 130 N.Y.S. 810, 73 Misc. 
eae 132 N.Y.S. 1148, 147 App.Div. 

Ohio.—Jones v. Luplow, 13 Ohio 
App. 428. 

R.I.—Gobeille v. Allison, 76 A. 354, 
80 R.I. 525. e 

Vt.—Connecticut River Sav. Bank 
v. Albee, 25 A. 487, 64 Vt. 571, 33 Am. 
S.R. 944, 


65. Stockert v. Dry Dock Savings 
WORSE SSS SING NES Oe TUES ie vy Of ond Dy 
123; Moran v. Ferchland, 184 N.Y.S. 


428, 113 Misc. 1; Thomas vy. New- 
burgh Savings Bank, 130 N.Y.S. 810, 


when calling in a stranger to draw 
her will, exhibited three savings bank 
books and stated that they represent- 
ed deposits of about a certain sum, 
and bequeathed her estate on that ba- 
sis, and shortly after declared to an- 
other witness that she did not want 
beneficiary to have any of her money, 
such declarations showed an affirma+ 
tive act of revocation or disafirmance 
of trust. Walsh v. Emigrant Industri- 
ne Sav. Bank, 176 N.Y.S. 418, 106 Misc. 
70. In re Schiffer’s Estate, 254 N 
Y.S. 871, 142 Misc. 518. 


[a] Thus a tentative trust created 
by the deposit of money in depositor’s 
own name as trustee for his mother 
was not revoked by a writing respect- 
ing the use of the money. In re 
Schiffer’s Hstate; 254 N.Y.S. 871, 142 
Mise. 518. 


71. Frank v. Heimann, 258 S.W. 
1000, 302 Mo. 334; Hessen v. McKin- 


ley, 140 N.Y.S. 724, 155 App.Div. 496 
Fatt L029 NGS 045 209 Nie 53821: 
Tierney ve. Hitzpatricks 107) NOYES: 


527, 122 App.Div. 623 [rev on other 
grounds 88 N.B. 750, 195 N.Y. 433]; 
Willard v. Willard, 170 N.Y.S. 886, 
103 Mise. 544. 

72. Matthews v. Brooklyn 
Bank, 102 N.E. 520, 208 N.Y. 508. 


73. Jennings v. Hennessy, 55 N.Y. 
S. 833, 26 Misc.- 265. 


Sav. 


74, Willard v. Willard, 170 N.Y.S. 
886, 1038 Misc. 544. 
75. Rush v. South Brooklyn Sav- 


ings Inst., 119 N.Y.S. 726, 65 Misc. 
66, 134 App.Div. 981. 


76. See supra § 68. 


But see Stockert v. Dry Dock Savings 
Inst.,. 139 NUYS. 986; 155 ‘Appi Div: 
123 (dictum to the contrary). 


78. Construction of wills see Wills 
[40 Cyc 966]. 


79. Meehan v. Emigrant Indus- 
trial Savings Bank, 208 N.Y.S. 325, 
213 App.Div. 807; In re Murray’s Es- 


tate, 256 N.Y.S. 815, 143 Misc. 499. 


80. In re Murray’s Estate, 256 N.Y. 
S. 815, 143 Misc. 499; In re Brazil's 
Estate, 216 N.Y.S. 430, 127 Mise. 288 
[rev on other grounds 220 N.Y.S. 331, 
219 App.Div. 594]; In re Beagan’s 
Estate, 183 N.Y.S. 941, 112 Misc. 292; 
Walsh v. Emigrant Industrial Sav. 
3ank, 176 N.Y.S. 418, 106 Misc. 628. 
But see Wait v. Society for Political 
Study of New York City, 123 N.Y.S. 
637, 68 Misc. 245 (where a testatrix, 
who held bank books in her name as 
trustee for individuals named, did not 
revoke the trusts before her death, 
and her will bequeathed two of them 
to the beneficiaries named therein but 
did not in her will mention the other 
trusts, all the beneficiaries took as 
ecestuis que trust of the respective 
trusts and not as legatees under the 
will). 

81. Moran v. Ferchland, 184 
Sv428, 1418 Misic. 1; 


82. In re Richardson’s Estate, 235 
INGYESe (eis lot Msc ins 
83. Cross references: 


Cancellation for invalidity see supra 
§§ 102-110. 


Distribution of trust fund see infra §§ 
717-738. 
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ties§* and any existing statutory 
tion of the trust.5° 
the expiration of such period.** 
event or contingency.*® 


pose,®° and it will continue so long 


Duration of: 
Power of revocation see supra § 117. 


Testamentary trusts see Wills [40 
Cye 1807-1813]. 


Exxtent of estate or interest of trustee 
see infra §§ 272-275. 


Operation of statute of uses see in- 
fra § 267. 


ow of trustee see infra §§ 445— 
Emenee of trust see supra §§ 113- 


Right to follow trust property or 
proceeds see infra §§ 888—924. 
Termination: 


Generally see Termination 62 C.J. 
p 733 text and note 63 et seq. 


Of: 


Assignment for benefit of credi- 
tors see Assignments for Bene- 
fit of Creditors §§ 282-287. 


Charitable trusts see Charities §§ 
99; 


Power of revocation see supra § 
U7. 


Testamentary trusts see Wills 
[40 Cye 1807-1813]. 


Trusteeship see infra § 494. 


84 See Perpetuities §§ 71-88. 
85. See statutory provisions. 
[a] In Minnesota the period of 


duration of an express trust in per- 
sonalty or realty is determined by 
Gen. St. (1913) § 6710 subd 6. Cong- 
don v. Congdon, 200 N.W. 76, 160 
Minn. 3438. 


[b] In New York, under Real Prop. 
L. § 96 subd 3, providing that a trust 
may be created to receive the rents 
and profits of real property, and ap- 
ply them to the use of any person 
during the life of that person, or for 
any shorter term, a trust fails where 
its duration was not so fixed and 
could not be determined. In re Lea- 
Eye Estate, 196 N.Y.S. 762, 119 Misc. 

ob. 


86. Kohtz v. Wldred, 69 N.E. 900, 
208 Ill. 60; Siter v. Hall, 294 S.W. 
767, 220 Ky. 43; Robinson v. Bona- 
parte, 61 A. 212, 102 Md. 63. 


87. Cal.—In re Hanson’s Estate, 
ATP S10, 169 Cal. 401. 


Ill.—Kohtz vy. Eldred, 
208 Ill. 60. 


La.—Girard v. New Orleans, 2 La. 
Ann. 897. 


Md.—Robinson vy. Bonaparte, 61 A. 
212, 102 Md. 63. 


Tex.—Montgomery  v. 
(Civ.App.) 146 S.W. 284. 


[a] Extension by agreement.— 
Where a trust required the trustee to 
. pay the income of the fund to the 
beneficiary until her majority, when 
she was to receive one fourth of the 
corpus, and when she attained the 
age of twenty-five she should receive 
another one fourth, and after she at- 
tained the age of twenty-seven she 
directed the trustee to hold the en- 
tire trust fund, the trust continued. 


— 


69 N.E. 900, 


Trueheart, 


restrictions,*® the 
creator of a trust may eoaGacate. preseribe the dura- 
The trust will ordinarily con- 
tinue for the time stipulated,’ and terminate upon 
A trust may be 
made to determine upon the happening of a certain 
The duration of a trust is, 
in the absence of provision, dependent upon its pur- 
as may be neces- 
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created. 


United States Trust Co. of New York 
v. Demuth, 140 N.Y.S. 156. 
8s Ark.—Watkins v. Greer, 
Nive WhO ey Nye es (by 
Colo.—Loveland vy. Fisk, 32 P. 276, 
18 Colo. 201. 


Ga.—Hotchkiss v. McWhorter, 
S.H. 265, 158 Ga. 259. 


Iowa.—Schaal v. Schaal, 
207, 203 Iowa 667. 


Mo.—Jones v. Jones, 123 S.W. 29, 
23 Mo. 424, 25 L.R.A.N.S. 424 


[a] Thus a trust by which Sarena 
persons named as trustees were to 
conserve the property for ten years, 
and thereafter to sell it, having in 
view the best interests of the estate, 
and to distribute the proceeds to per- 
sons named, was an active trust 
which did not terminate ipso facto on 
the termination of the ten-year pe- 
riod. Schaal v. PAE et 213 N.W. 207, 
203 Iowa 667. 


[b] Title of paetee will not be 
continued by the court beyond the 
time contemplated by the trust in- 
strument when it should be determin- 
ed. Powell v. Glenn, 21 Ala. 458. 


89. Ill.—Cary v. Slead, 77 N.E. 2324, 
220 Ill. 508. 


N.Y.—Tuck v. 
1001, 42 Misc. 140. 


Pa.—In re Scull, 28 Pa.Dist. 86. 


R.I.—In re Ames, 46 A. 47, 22 RI. 
54. 

Wis.—Ordway vy. Gardner, 82 N.W. 
696, 107 Wis. 74 (where the trust was 
to terminate upon the beneficiary 
leading a moral and sober life for a 
continuous period of seven years). 

{a] Illustrations.—(1) Where a 
will provided that the beneficiary 
should receive the income of a trust 
fund until he had satisfied all judg- 
ments standing against him at the 
time of the death of the testator, and 
that he should then receive the prin- 
cipal of the fund, a discharge of the 
beneficiary in bankruptcy is a satis- 
faction of the judgments and termi- 
nates the trust. Tuck v. Knapp, 85 N. 
Y.S. 1001, 42 Mise. 140. (2) Where a 
trust was to determine and the bene- 
ficiary receive the property freed 
from the trust, if by a discharge from 
his creditors or by force of any bank- 
rupt act he should be relieved from 
the debts which he owed at the time 
of the creation of the trust, a pay- 
ment of all such debts except those 
barred by the statute of limitations 
was sufficient to terminate the trust, 
although he had never been released 
from the latter by actually pleading 
the statute of limitations. In re 
Ames, 46 A. 47, 22 R.I. 54. 


90. Zelley v. Zelley, 136 A. 


Wal YS) 
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213 N.W. 


Knapp, 85 N.Y.S. 


738, 101 


N.J.Eq. 37; Winters v. March, 202 S 
W. 738, 139 Tenn. 496. : 

91. Ala.—Hdwards v. Edwards, 39 
So. 82, 142 Ala. 267. 


Fla.—Standard Oil Co. v. 
118 So, 216, 96 Pla. 455. 


Ky.—Suggett’s Trustees v. Pirtle, 
251 S.W. 959, 199 Ky. 718 [eit Cyc]. 
Me.—Huston y. Dodge, 88 A. 888, 


Mehrtens, 


BO i 
Sa. 
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sary to accomplish the purposes for which it was 
If no time is limited in the trust instru- 
ment and any purpose remains to be subserved by 
a continuance of the trust, it will ordinarily continue 
until terminated by the act of the parties or by a 
court of competent. jurisdiction.®? 
continue so long as is necessary to preserve and pro- 
tect the estate itself,?? or to protect the interests of 
contingent remaindermen.°* 


The trust will 


However, no trust can 


111 Me. 246. 


Md.—Lyon v. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514; Denton 
v. Denton, 17 Md. 403. 


Mich.—Lyle v. Burke, 40 Mich. 499. 


N.Y.—Hart v. Equitable Life As- 
sur. Society of the U. S., 158 N.Y.S. 
1063, 172 ARP. Div. 659; Kahn v. Tier- 
néy, 120 NYS. 663, 135 App.Div. 897 
[aff 94 N.E. 1095,.201 DINeY.s BLGIe 
Augustus v.. Graves, 9 Barb. 595 [att 
7 N.Y. 305]; Cohen v. Wacht, 244 N. 
Y.S. 274, 137 Misc. 679 [aff 246 N.Y.S. 
873, 231 App.Div. 801]; McCosker v. 
Brady, 1 Barb.Ch. 329 [aff 1 N.Y. 214, 
How.App.Cas. 480, 4 How.Pr. 291, 3 
Den. 610]. 


Pa.—In re Packer’s Estate, 92 A. 
65, 246 Pa. 97; Ash’s Appeal, 80 Pa. 


497; Bruntrager’s Estate, 2 Pa.Dist. 
&Co. 747; Bacon’s Hstate, 6 Phila. 
335. 


Tenn.—Winters v. March, 202 S.W. 
“73, 139 Tenn. 496. 


Va.—Copenhaver-v. Pendleton, 155 
S.E. 802, 155 Va. 4638, 77 A.L.R. 324 
[cit Cye]: 

[a] TIllustrations.—(1) Where land 
is devised to trustees, in trust to sell 
the same and apply the proceeds to 
certain specified objects, without any 
limitation as to the continuance of 
the trust, the title will continue in the 
trustees until the land is sold, or un- 
til a court of equity, upon the appli- 
cation of the beneficiary of the trust, 
or some person having a right to call 
the trustees to an account, shall re- 
move them. Augustus vy. Graves, 9 
Barbas -o95 Lathe INaven Cole (2) 
Where, by a will, certain annuities to 
be paid by a trustee to certain per- 
sons are to go on their death to testa- 
tor’s heirs, or to some designated per- 
son and then to testator’s heirs, or 
to the heirs of such annuitants, the 


trust will continue till the death of- 


the annuitants. Angus v. Noble, 46 
A. 278, %3 Conn. 56. 


[b] It may be presumed when the 
object for which the trust was cre- 
ated has been accomplished that the 
trust has been surrendered and a con- 
veyance made by the trustee. Combs 
v. Brown, 29 N.J.Law 36. 


92. Daviess v. Dovey, 85 S.W. 725, 
27 Ky.L. 526; Augustus v. Graves, 9 
Barb: 595 [aff 7 N.Y. 3059. 


93. See Dodson v. Ball, 60 Pa. 492, 
100 Am.D. 586 (where a trust is not 
active, the legal estate will remain in 
the trustee so long as it is necessary 
to preserve the estate itself). 


94. Cal.—Hunt v. Lawton, 245 P. 
803, 76 Cal.App. 655. 


Md.—Wenzel v. Powder, 
100 Ma. 36, 108 Am.S.R. 380 


Mo.—Newton vy. never 90 Mo. 
App. 650. 


N.Y.—Matter of Gibson, 85 N.Y.S. 


A A. 194, 


1077, 42 Mise. 157, 4 Mills 115. 
Nice Tiaras ce Estate, 20 Pa.Dist. 


; Bee of life beneficiary see infra 
oo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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survive the purpose of its creation.®5 
the nominal duration of the trust®* it will not eon- 
tinue in equity any longer than the thing sought to 
be secured by the trust demands.?? 
the trust will terminate as soon as it has been fully 
performed or executed,®® or where the object of 
the trust fails or its execution becomes impossible.?® 
A trust will terminate, sometimes by reason of stat- 
ute, when the necessity for the trust or the pur- 
pose for which it was created has ceased.” 


95. Ala.—Seebere 
So. 505, 204 Ala. 20. 

Ill—Wayman v. Follansbee, 
BY21,253 111. 602. 

Md.—Felgner v. 
80 Md. 262. 


v. Norville, 85 
98 N. 


Hooper, 30 A. 911, 


N.Y.—Kahn vy. Tierney, 120 N.Y.S. 
663, 135 App.Div. 897% [aff 94 N-E. 
1095, 201 N.Y. 516}. 


N.C.—Baker v. 

a. N.C. 744. 

enn.—Tramell v. Tramell, 382 S.W. 
(24) 1025, 35 S.W.(2d) 574, 162 Tenn. 
1; Bozarth v. Watts, (Ch. App.) 61 
S.W. 108. 

Tex.—Guardian Trust Co. v. Stud- 
dert, (Civ.App.) 36 S.W.(2d) 578 [aff 
(Commn.App.) 55 S.W.(2d) 550]. 

96. In re Stafford’s Estate, 102 A. 
dae, 259 Pa. 595; In re Harrar’s Hs- 
tate, 91 A. 503, 244 Pa. 542; Koenig’s 
Appeal, 57 Pa. 352; Simmon’s Estate, 
3 Pa.Dist.&Co. 323. 

97. Hinds v. Hinds, 140 A. 189, 126 
Me. 521; Culbertson’s Appeal, 76 Pa. 
145; Koenig’s Appeal, Bl Past spas 
Simmon’s Estate, 3 Pa.Dist.&Co. 323. 

9s. Ala.—Cherry v. Richardson, 
24 So. 570, 120 Ala. 242; McBrayer v. 
Cariker, 64 Ala. 50; Comby v. Mc- 
Michael, 19 Ala. 747. 


Cal.—Ringrose v. Gleadall, 
407, 17 Cal.App. 664. 

Ga.—Smith v. Dunwoody, 
237. 

Tll.—Kohtz y. Eldred, 69 N.E. 900, 
208 Ill. 60. 

Towa.—Karolussen vy. Christianson, 
174 N.W. 482, 187 lowa 744. 

Me.—Lauglin v. Page, 80 A. 753, 108 
Me. 307. 


McAden, 24 S.E. 531, 


121 P. 


19 Ga. 


Mont.—Crosby v. Robbins, 182 P. 
122, 56 Mont. 179. 
N.J.—Stevens v. People’s Home 


Journal, 154 A. 607, 9 N.J.Mise. 443. 

N.Y.—Locke v. Farmers’ L. & T. 
Co., 35 N.E. 578, 140 N.Y. 135; Kahn 
v. Tierney, 120 N.Y.S. 663, 135 App. 


Div. 897 [aff 94 N.E. 1095, 201 N.Y. 
£i6]; Peck v. Brown, 25 N.Y.Super. 
119, 26 How.Pr. 350; Krekeler v. 


Thaule, 7 Daly 152 [aff 73 N.Y. 608]. 


Pa.—In re Stafford’s Estate, 102 A. 
222, 258 Pa. 595; Audenreid’s Estate, 
4 Pa.Dist. 507. 

Tenn.—Smith v. Metcalf, 1 Head 
64. 


Tex.—Millsaps v. 
App.) 196 S.W. 202. 

W.Va.—Angle v. Marshall, 47 S.E. 
882, 55 W.Va. 671. 

[a] Thus (1) where a husband 
conveyed land in trust to be conveyed 
to his wife or her appointee, such 
trust is executed and_ terminated 
when a proper deed has been execut- 
ed and delivered to her appointee, al- 
though the deed may not have been 
recorded. Krekeler v. Thaule, 7 Daly 
152 [aff 73 N.Y. 608]. (2) A trustee 
of land for the payment of debts re- 
tains no title thereto after sufficient 
funds for the payment have been ob- 
tained by him from sales of a part 
of the property. Peck v. Brown, 25 
N.Y.Super. 119, 26 How.Pr. 350. 


Johnson, (Civ. 
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Regardless of 


Consequently 


A trust © ful.é 


{b] That estate in fee is piven to 
trustee does not show an intention 
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terminates when the sole remaining beneficiary ac- 
quires a present right to the corpus as well as to 
the entire income.* 

Intention as controlling. The duration of a trust 
depends largely on the intention of the creator as 
shown by a proper construction? of the trust instru- 
ment and the nature and purposes of the trust.” 
It is proper for the court to construe a trust on the 
question of its duration where the question is doubt- 


[b] Statute retroactive.—Rev. St. 
p 730 § 67, providing that when the 


that the trust should continue after! purposes for which an express trust 


the active duties connected therewith 
have been accomplished. Kohtz v. 
Eldred, 69 N.E. 900, 208 Ill. 60. 


99.  Picor vie Warner, (14.P3. 377, «73 
Cal. 17; Karolussen v. Christianson, 
ee N.W. 482, 187 lowa 744; Gamble 

. Lee, 25 GrantCh. (Ont.) 326. 


[a] Object of trust did not fail, 
where court only ordered sale of por- 
tion of estate subject to mortgage in- 
debtedness due or nearly due. Suiter 
v. MeWard, 159 N.E. 799, 328 Ill. 462. 


1. See statutory provisions. 


2. Del.—Equitable Trust Co. v. 
Snadery ida Aaa 2) ty Del Che 2035 


Ga.—Parrott v. Dyer, 31 S.E. 417, 
Le Ga. 93; Liptrot v. Holmes, 1 Ga. 


Iowa.—Karolussen v. Christianson, 
174 N.W. 482, 187 Iowa 744. 


Ky.—Snell v. Payne, 78 S.W. 885, 
25 Ky.L. 1836; Browning v. Fiklin, 
12 S.W. 714, 26 Ky.L. 470. 


Me.—Hinds y. Hinds, 140 A. 189, 126 
Me. 521. 


Md.—In re Hagerstown Trust Co., 
86 A. 982, 119 Md. 224; Thompson v. 
Ballard, 160A: 378, 70 Ma. 10. 


Mass.—In re Stone, 138 Mass. 476. 


Mich.—Clark v. McCue, 219 N.W. 
653, 242 Mich. 551; Mentgomery v. 
Merrill, 18 Mich. 338. 


N.Y.—Salomon y. Sternfield, 7 N.E. 
47, 102 N.Y. 665; Selden v. Vermilya, 
3 N.Y. 525; Matter of Murray, 108 
N.Y.S. 1047, 124 App.Div. 548; Shar- 
man v. Jackson, 90 N.Y.S. 469, 98 App. 
Div. 187; Sterricker v. Dickinson, 
9 Barb. 516; Peck v. Brown, 25 N.Y. 
Super. 119, 26 How.Pr. 350; Bellinger 
v. Shafer, 2 Sandf.Ch. 293. 


Ohio.—Burkhardt vy. Maley, 
NJP.N.S. 525; 


Or.—Marquam y. Ross, 78 P. 698, 
83 PI S$o2, 869P i447 Or. 8743 | Une: 
Mortgage Co. v. Marquam, 69 P. 37, 
4 Oravsou, 


Pa.—Culbertson’s Appeal, 76 Pa. 
145; Coover’s Appeal, 74 Pa. 1438; 
Dodson v. Ball, 60 Pa. 492, 100 Am. 
D. 586; Koenig’s Appeal, 57 Pa. 352; 
Audenreid’s Hstate, 4 Pa.Dist. 507; 
Hickman v. McFarland, 1 Pa.Co. 195; 
Rea v. Cassel, 13 Phila. 159. 


Tenn.—Temple v. Ferguson, 72 S. 
W., 455, 110, Tenn. 84, 100) :Am.S.R. 
791; Bozarth v. Watts, (Ch.App.) 61 
S.W. 108. 


24 Ohio 


Tex.—Newman vy. Dotson, 57 Tex. 
Tavis 
[a] Thus (1) where mortgaged 


property is conveyed to a trustee to 
hold and manage and apply the vents 
and profits to the payment of interest 
and taxes, the life of the trust is de- 
pendent upon the existence of the 


mortgage and terminates upon its 
foreclosure. U. S. Mortgage Co. v. 
Marquam, 69 P, 37, 41 Or: 391. (2) 


A trust to sell real estate for the pay- 
ment of certain debts ceases when 
such debts are in any manner paid 
or discharged. Selden y. Vermilya, 
Sue Dion 


shall have been created shall have 
ceased, the estate of the trustees shall 
also cease applies to trusts created 


before the statute took effect. Be- 
fea v. Shafer, 2 Sandf.Ch. (N.Y.) 
Trusts for: 
Married women see infra § 126. 
Minors see infra § 127. 
8. Guaranty Trust Co. of New 


York v: Cutting, 225 Noy-S:" 40% 130 
Mise. 856. 


4. Construction in general see in- 


fra §§ 239-265. 

5. Ala.—Edwards v. Edwards, 39 
So. 82, 142 Ala. 267. 

Del.—Equitable Trust Co. v. Sna- 
der hol VAS 712, Lo DeliGhe 12035 

Tll.— Cary v.. Slead, 77 N.E. 234, 
220 Ill. 508; Kohtz v. Eldred, 69 N.E. 


900, 208 Ill. 60. 


_ Ky.—Shelby County Trust & Bank- 
ing Co. v. Middleton, 205 S.W. 595, 
181 Ky. 543. 

Me.—Hinds v. Hinds, 140 A. 189, 126 
Me. 521 [cit Cyc]. 


Md.—Robinson v. Bonaparte, 61 A- 


212, 102 Md. 63. 
Py ites Ataeiats Va Rand. dis Masse 


Mich.—Cole v. Lee, 
143 Mich. 267. 


N.H.—Treadwell y. Williams, 67 A. 
94714 MEAS STs 


106 N.W. 855, 


v. Thurber, 22 A. 


1057, 17 Rit. 454. 


Tex.—Newman v. Dotson, 57 Tex. 
bln B/E 

6& Foxe v. ox, 95 N.B. 498; 250 TN 
384, 

[a] Particular provisions con- 


strucd.—(1) Where a husband creates 
a trust for the purpose of providing 
a comfortable support and mainten- 
ance for his wife, who was then under 
guardianship as an insane person, and 
the wife is afterward discharged from 
the guardianship, the trust continues, 
notwithstanding the discharge of the 
wife from the guardianship. Scott v. 
Rand, 118 Mass. 215, 115 Mass. 104. 
(2) Where a deed created a trust for 
the benefit of M, and at her death to 
her children or deceased children’s 
children, the trust to end at M’s death 
and upon her youngest child becoming 
twenty-one years old, but to continue, 
as to the part going to children of M.’s 
deceased children, until they reach 
twenty-one years of age, the trust 
terminated upon M’s death as to chil- 
dren above such age, although it con- 
tinued as to a younger child. Shelby 
County Trust & Banking Co. v. Mid- 
dleton, 205 S.W. 595, 181 Ky. 548. (3) 
A provision that the trust is to con- 
tinue “until the expiration of the 
period of twenty years after my death 
and the death of my wife,’’ does not 
mean that in case the creator of the 
trust dies more than twenty years 
before his wife the trust is to termi- 
nate upon her death, but that it is 
to continue for twenty years after her 
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Discretionary power of trustee. A trust is not ren- 
dered invalid because it gives the trustee discretion 
either to continue or to terminate it at an appointed 
time or under certain contingencies.‘ The court 
will not hesitate to give directions when the discre- 
tion is being unreasonably exercised,’ for the dis- 
cretion is not arbitrary but must be exercised reason- 
ably and in the interest of the cestui que trust,® and 
subject to any limitations or restrictions contained 
in the trust instrument.t®° The trust continues until 
terminated by the trustee in the exercise of his dis- 
eretion.‘' The fact that the diseretion 1s personal 
and cannot be exereised by a suecessor of the orig- 
inal trustee’? does not terminate a trust which is 
to continue for the life of the beneficiary unless soon- 
er terminated by the trustee in the exercise of the 
diseretion conferred.t® Where a trust provides that 
it may be terminated by the trustee by written no- 
tice to the beneficiaries and delivery to them of the 
corpus of the trust estate, the trust is effectually 
ended by such notice without delivery of the corpus 
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where delivery is waived.14 When a notice of ter- 
mination misdescribes the trust agreement it may, 
under general rules,t® be corrected in equity.*® 


[§ 125] b. Lapse of Time.'” As long as an express 
trust exists and is recognized by the trustee it never 
becomes stale.18 Under some circumstances lapse of 
time may create a presumption that a trust has 
been terminated,'® but such presumption may be 
rebutted.2° An unexecuted trust will not terminate 
because of a delay on the part of the trustee in 
executing it,21 notwithstanding the trust instru- 
ment directs its execution within a certain time.?? 


[§ 126] c. Trusts for Married Women. Under 
general rules??-24 ordinarily a trust for the sepa- 
rate use of a married woman and intended to pro- 
tect the property from her husband will terminate 
according to the ecreator’s «intention upon a dis- 
solution of the coverture.?® Thus the trust will 
terminate on the death of either the husband?® or the 


death as well as his own. Robinson 
v. Bonaparte, 61 A. 212, 102 Md. 63. 

7 @utter: vi" lardy.048 Cal. 568; 
Loescher v. Whipple, 286 P. 741, 104 
Cal.App. 782; Evans v. Rankin, (Mo.) 
44 S.W.(2d) 644. 

[a] Provision that trustee “may” 
terminate the trust at a certain time 
or upon a certain event necessarily 
implies that he may or may not do 
so. Daviess v. Dovey, 85 S.W. 725, 27 
Ky.L. 526. 


8. Thompson vy. Denny, 135 N.E. 
260, 78 Ind.App. 257. 
9. Avery v. Avery, 14 S.W. 593, 


90 Ky. 618, 12 Ky.L. 521; Cushman v. 
Cushman, 92 N.Y.S. 833, 102 App.Div. 
377; Gill’s Estate, 9 Pa.Dist.&Co. 209; 
Viall v. Rhode Island Hospital Trust 
Gow 123) Al 70; 45) RT 432,132 ALR. 
A437. 


fa] For example, where the crea- 
tor of the trust directed that after 
the beneficiary had reached a certain 
age the termination or continuance of 
the trust should depend upon the 
moral character and competency of 
the beneficiary, and the trustees were 
vested with a discretion in determin- 
ing this question, they could not exer- 
cise the discretion arbitrarily and re- 
fuse to terminate the trust if the 
beneficiary was in fact competent and 
of a good character and so regarded 
by them. Cushman vy. Cushman, 92 
N.Y.S. 833, 102 App.Div. 377. 


10. Avery v. Avery, 14 S.W. 593, 
90 Ky. 6138, 12 Ky.L. 521. 


11. Marshall’s Estate, 23 A. 391, 
147 Pa. 77; Fox’s Estate, 8 Pa.Dist.& 
WOn oso. 

12. See infra § 536. 

13. French v. Northern Trust Co., 


64 N.E. 105, 197 Ill. 30 [aff 98 Ill.App. 
410]. 

14. Capron vy. Luchars, 160 A. 83, 
110 N.J.Hq. 338. 

15. See Reformation of 
ments § 40 et seq. 

Reformation of trust instruments 
see supra § 111. 

16. Capron v. Luchars, 160 A. 88, 
110 N.J.Eq. 338. 

17. Adverse possession see 
§§ 277-283. 

Limitation of actions see Limita- 
tions of Actions § 136. 

18. Owsley v. Owsley, 77 S.W. 394, 
25 Ky.L. 1194. 


Instru- 


infra 


[a] But if there is repudiation of 
the trust by the trustee and knowl- 
edge of the repudiation is brought 
home to the cestui que trust, the case 
is brought within the ordinary rules 
of limitations and laches. Bruner v. 
Finley, 41 A. 334, 187 Pa. 389. 


19. Holderman v. Hood, 78 FP. 838, 
70 Kan. 267; Jones v. Haines, 80 A. 
943, 79 N.J.Eq. 110; Philips v. State, 
5 Ohio St. 122, 64 Am.D. 635; Bozarth 
v. Watts, (Tenn.Ch.App.) 61 S.W. 108. 


[a] Thus (1) where a deed is made 
by a father creating a trust in favor 
of his minor children to continue dur- 
ing their dependency on him, it may 
be inferred after thirty years that 
they were no longer dependent on him, 
and hence that the trust has termi- 
nated. Bozarth v. Watts, (Tenn.Ch. 
App.) 61" SW. dos: (2) <A simple 
trust to sell real estate to pay debts 
will be presumed not to be open after 
fourteen months from the time the 
property was converted into money, 
and part of it shown to have been paid 
out, when the terms of the trust re- 
quired the trustee to convert the prop- 
erty into money as speedily as may be 
and pay dividends as speedily as pos- 
sible. Holderman v. Hood, 78 P. 838, 
70 Kan. 267. 


20. Jones v. Haines, 80 A. 943, 79 
N.J.Eq. 110. 


21. Huntoon vy. Southern Trust & 
Commerce Bank, 290 P. 86, 107 Cal. 
App. 121; Augustus v. Graves, 9 Barb. 
595 [aff 7 N.Y. 305]. See Spence v. 
Widney, (Cal.) 46 P. 463 (a delay of 
three years was not unreasonable un- 
der a trust whereby the trust prop- 
erty was to be sold and with the pro- 
ceeds an astronomical observatory 
was to be erected). 


[a] Thus, where property is deed- 
ed to a trustee with directions to sell 
the trust property without a limita- 
tion of time, delay on the part of the 
trustee in selling the property does 
not destroy the trust. Huntoon vy. 
Southern Trust & Commerce Bank, 
290 P. 86, 107 Cal.App. 121. 


22. Seymour y. Freer, 8 Wall. (U. 
S.) 202, 19 L.Ed. 306; Smith ¥. Kin- 
ney, 33 Tex. 283. 

[a] Thus (1) if lands are vested 
in a trustee for the payment of debts 
and his power of sale is limited to a 
specified time, the lands will not be- 
come divested of the trust by a fail- 
ure of the trustee to sell within the 
time limited, and although his power 


to sell may have terminated a court 
of equity will preserve the trust and 
compel its execution. Smith v. Kin- 
ney, 33 Tex. 283. (2) Under an agree- 
ment between A and B that B should 
select and purchase lands with money 
furnished by A, and take the title in 
the name of A, the lands to be sold 
within five years, and in consideration 
of B.’s services the profits should be - 
divided, it was held that A took the 
title in trust for the purpose specified 
and that the trust continued after the 
expiration of the five years unless B 
relinquished his claim. Seymour v. 


Beers 8. Wall. CUS.) 202, 19. TosBide 
306. 
23-24. See supra § 124. 


25. Liptrot v. Holmes, 1 Ga. 381 
Winchester v. Machen, 23 A. 956, 75 
Md. 538; Koenig’s Appeal. 57 Pa. 352; 
Ce ese v. Smith, 4 Whart. (Pa.) 

6. 


26. Md—Winchester vy. 
23 A. 956, 75 Md. 538. 


Mo.—O’Brien y. Ash, 69 S.W. 8, 169 
Mo. 283. 


N.Y.—Sharman v. Jackson, 90 N.Y. 
S. 469, 98 App.Div. 187. 


Pa.—Carman v. Bumpus, 90 A. 544, 
244 Pa. 136; Wilson v. Heilman, 68 
A. 674, 219 Pa. 237; Dodson v. Ball, 
60 Pa. 492, 100 Am.D. 586; Freyvogle 
v. Hughes, 56 Pa. 228; Bush’s Appeal, 
33 Pa. 85; Steacy v. Rice, 27 Pa. 75, 
67 Am.D. 447; Hickman v. McFar- 


Machen, 


land, 1 Pa.Co. 195; Rea v. Cassel, 13 
Phila. 159. 
nays amine v. Colwell, 10 RI. 


S.C.—Snelling v. Lamar, 10 S.E. 825, 
32 S.C. 72, 17 Am.S.R. 835. 


Tenn.—Temple v. Ferguson, 72 S.W. 
455, 110 Tenn. 84, 100 Am.S.R. 791. 


[a] Thus (1) where property was 
conveyed in trust for a married 
woman during the joint lives of her- 
self and her husband, and, in case 
she should survive, then for the use 
of the wife and such children as she 
might then ‘have living by her said 
husband during her life or widow- 
hood, and on her death or marriage 
to be equally divided among the said 
children, and the issue of such as 
might then be dead, on the death of 
the husband the duties of the trustees 
terminate, and the legal estate vests 
in the wife and the then living chil- 
dren. Snelling v. Lamar, 10 S.B. 825, 
32,°S.C. 72, 17 Am.S.R. 885. (2) Une 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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wife,?” or on a divorce.?§ 


continue for a longer period.?® 


Effect of remarriage. 


a second marriage.®3 
{[§ 127] d. Trusts for Minors.°4 


rules,?® where a trust is created for the benefit of 
an infant during minority, it will continue during 
minority?® and ordinarily will terminate according 
to the creator’s intention when the infant becomes 
of age,** unless it is apparent from the terms of 


der an act authorizing the court to 
appoint a trustee of the property ofa 
married woman, and providing that 
the trust shall continue only during 
eoverture, where a trustee is so ap- 
pointed his trust ceases with the 
termination of the coverture by the 
death of the husband. Warland v. 
Colwell, 10 R.I. 369. 


~ 27. Liptrot v. Holmes, 1 Ga. 381; 
Warner v. Keiser, 177 N.E. 369, 93 


Ind.App. 547; Covar v. Cantelou, 25 
S.C x. 35. 
Death of beneficiaries generally see 


infra § 135. 


28. Cary v. Slead, 77 N.E. 234, 220 
Ill. 508; McNeer v. Patrick, 142 N.W. 
283, 93 Neb. 746; In re Lee, 56 A. 425, 
207 Pa. 218; Koenig’s Appeal, 57 Pa. 
352. 


{a] Surviving husband.—A trust 
intended for the separate use of a 
wife and to protect the property from 
her husband is terminated on a di- 
vorce from her husband under a pro- 
vision of the trust that “should the 
said Nettie survive her present hus- 
band, the said Ralph [trustee] shall 
then convey the said premises to said 
Nettie absolutely and in fee.” Cary v. 
Slead, 77 N.E. 234, 220 Ill. 508. 

29. Parish v. Balkum, 40 Ala. 285: 
Bryan v. Weems, 29 Ala. 423, 65 Am. 
D. 407; Galard v. Winans, 74 A. 626, 
111 Md. 434; Ash’s Appeal, 80 Pa. 497; 
Price’s Estate, 17 Pa.Dist. 534; Fry’s 
Bstate, 11 Phila. (Pa.) 305; Bacon’s 
Estate, 6 Phila. (Pa.) 335. 


[a] hus a trust created for “the 
sole and separate use” of a married 
woman and also “for the support and 
maintenance of her family” does not 
terminate upon the death of her hus- 
band but continues during her life. 
Parish v. Balkum, 40 Ala. 285. 


30. Pelton v. Macy, 108 N.Y.S. 713, 
124 App.Div. 367. 


31. Cary v. Slead, 77 N.E. 234, 220 
Ill. 508. 
32. See infra § 138. 


33. Winchester v. Machen, 23 A. 
956, 75 Md. 538. 


[a]: For example, where the trust 
instrument provided that the trustee 
shall ‘if requested by the said Lilly 
V. Winchester after the decease of her 
said husband, and being discovert, 
convey, transfer, and deliver up all 
the property” the remarriage of the 
‘wife after her husband’s death and 
pending a suit to declare the trust at 
an end did not continue the trust. 
Winchester v. Machen, 23 A. 956, 75 
Md. 538. 


34. Infants generally see Infants 
81 C.J. -p 978. 


[65 C. J.—23] 


However, the trust will 
not end on the dissolution of coverture where the 
language of the trust indicates that the trust is to 
A trust for a wife 
during her husband’s lifetime is not terminated by 
a divorce and remarriage of the husband.*° 


Unless a contrary 
appears, a trust in favor of a married woman for 
her separate use will terminate on discoverture not- 
withstanding the possibility of another marriage*? 
and will terminate without revival®? notwithstanding 
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templated.** 


intention 
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the trust instrument that a longer duration is con- 
Where the trust is to continue during 
minority or until marriage, it terminates on the 
beneficiary’s marriage.®? 
tingent on the arrival of the beneficiaries at their 
majority fails by the death of the beneficiaries be- 
fore reaching their majority.*° 

Removal of disability. While it has been held 
that on the removal of the disability of infancy by 
marriage*! a trust terminates,*? 
held that the removal of the disability by a decree 


A trust which is con- 


it has also been 


of court in pursuance of statute**® does not end the 


44 
Under general | ust. 


35. See supra § 124. 


36. Parker. v. Smith, 80 S.E. 12, 
140 Ga. 789; Calvert v. Boullemet, 46 
ba, Ann. a lises. Rayo uve, Kelby... 35 aSo: 
165, 82 Miss. 597; Kirton v. Howard, 
ESAS SES SO mlonensu@re ide 


387. Parrott v. Dyer, 
105 Ga. 93; Hinds v.-Hinds, 140 A. 
189, 126 Me. 521; Sterricker v. Dick- 
inson, 9 Barb. (N.Y.) 516; Bellinger 
v. “Shafer, : 2. Sandf,Ch.. CN-Y.y.. 293; 
Mason v. Paschal, 38 S.W. 92, 98 Tenn. 
41. See Linton vy. Kittanning First 
Nat. Bank, 10 F. 894 (holding that 
where a person set apart certain bank 
stock for the use of a minor and ap- 
pointed a trustee, the cestui que trust 
being in her twentieth year and being 
then married was entitled to receive 
the dividends directly from the bank 
without the intervention of a trus- 
tee). But. see Vaughn v. Tealey, 
(Tenn.Ch.App.) 58 S.W. 487 (holding 
that a trust constituted during the 
minority of a ward of the court does 
not terminate ipso facto by the ward 
attaining her majority). 


[a] Provisions construed.—Under 
a deed to five named grantees making 
one of them trustee for the others 
who were the grantor’s grandchildren, 
and stipulating that no division 
should be made “until the youngest 
child of said Harold, Franklin, Irene, 
and Frankie shall become of age,” 
the trust would terminate on ma- 
jority of youngest child of such bene- 
ficiaries, and not, as contended, on 
majority of the youngest grandchild, 
such contention requiring excision of 
the word “child” from a clause which 
was clear and unequivocal. Whiteley 
vy. Babcock, (Mo.) 249 S.W. 930. 


Age of majority see Infants §§ 3, 4. 


38. Nunn y. Peak, 113 S.W. 4938, 130 
Ky. 405; In re Marshali’s Estate, 23 
Aso ll AT Santis 


39. Hughes v. Rodes, 37 S.W. 489, 
18 Ky.L. 595. 


40. Brockway v. Warren, 11 Ohio 
N.P.N.S. 228. 


41. Effect of marriage in general 
see Infants § 39. 


42. Newman v. Dotson, 57 Tex. 117. 


43. Effect of judicial Yaa aas te 
in general see Infants § 47 


44, Ray v. Kelly, 35 So. 165, 82 
Miss. 597. 


[a] Thus the emancipation of a 
minor, under Code (1892) §§ 493-497, 
authorizing the chancery court to re- 
move the disability of infancy in cer- 
tain cases, does not empower him to 
demand a conveyance of a trustee who 
holds land by a deed directing a con- 
veyance to him when he becomes of 
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[§ 128] e. By Decree of Court—(1) In General. 
Courts of equity*® 
visory power may, in a proper ease, before the ex- 
piration of the term for which an express trust is 
created,*® terminate it;*7 


in the exercise of their super- 


but exceptional circum- 


age, since under Code (1892) § 1508, 
declaratory of the common law, a 
minor is any person under twenty-one 
years of age. Ray v. Kelly, 35 So. 165, 
82 Miss. 597. 


45. Jurisdiction of equity general- 
ly see Equity § 93. 


46. Fletcher v. Los Angeles Trust 
& Savings Bank, 187 P. 425, 182 Cal. 
177 [cit Cyc]; Woestman v. Union 
Trust & Savings Bank of Pasadena, 
195 P. 944, 50 Cal.App. 604; Shaller 
v. Mississippi Valley Trust Co., 3 S.W. 
(2d) 726, 319 Mo. 128 [cit Cyc]; Hub- 
ae Donoghue, 23 A. 495, 49 N.J.Eq. 


47. Cal.—Whittingham v. Califor- 
nia Trust (Coje4 sei(2d)) 142 ol aaa. 
128; Fletcher v. Los Angeles Trust 
& Savings Bank, 187 P. 425, 182 Cal. 
177 [cit Cyc]; Eakle v. Ingram, 75 P. 
566, 142 Cal. 15, 100 Am.S.R. 99; Moor 
v. Vawter, 258 P. 622, 84 Cal.App. 678; 
Woestman v. Union Trust & Savings 
Bank of Pasadena, 195 P. 944, 50 Cal. 
App. 604; Ringrose v. Gleadall, 121 P. 
407, 17 Cal.App. 664. 


Ill—Burton v. Boren, 139 N.E. 868, 
308 Ill. 440. 


Me.—Tilton v. Davidson, 56 A. 215, 
98 Me. 55. 


Md.—Thorne v. Thorne, 93 A. 406, 
125 Md. 119 [cit Cyc]; Thompson v. 
Ballard, 16 A. 378, 70 Md. 10. 


Mass.—Welch v. Episcopal Theo- 
logical School, 75 N.E. 139, 189 Mass. 
108 Ine Te Stone, 138 Mass. 476; 
Inches v. Hill, 106 Mass. 575. 


Mich.—Rose v. Southern Michigan 
ae Bank, 238 N.W. 284, 255 Mich. 


Minn.—Simmons v. Nor this tern 
Trust Co., 162 N.W. 450, 136 Minn. 357, 
L.R.A.1917F 736 [eit Cyc]. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644; Shaller v. Mississippi Valley 
Trust Co., 3 S.W.(2d) 726, 319 Mo. 128 
[eit Cyc]; Curtis v. Laughlin, 124 S, 
W. 56, 146 Mo. App. 470. 


Mont.—Coram v. Davis, 104 P. 518, 
39 Mont. 495. 


N.J.—Brooks v. Davis, 88 A. 178, 82 
N.J.Eq. 118; McKiernan v. McKiernan, 
(Ch.) 74 A. 289. 


Ohio.—Jones yv. Creamer, 32 Ohio 
GiniGi ce oe eNithore ve Fritter, 1 Ohio 
N.P.N.S. 433. 


Pa.—In re Jones’ Trust Estate, 130 
A. 314, 284 Pa. 90; Dodson v. Ball, 60 
Pa. 499, 100 Am.D. 586; Meyer’s Es- 
tate, 10 Pa.Dist.&Co. 291; Coward's 
Eist., 17 Pa. Dist. 85; Clermontel’ SES. 
17. Pa.Dist. 25; Audenreid’s Estate, 
4 Pa.Dist. 507. 


Tenn.—Tramell v. Tramell, 32 
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stances must exist.*8 


of equity ever terminates a trust. 


these circumstances exist, equity does not do so by 
force of the application, but only when a decree is 
When such circumstances exist power is 
in the court of equity, but with the power is not. nece- 
essarily imposed the duty to exercise it.°? 
diseretionary,®>* but the court may not arbitrarily 
The court will be 
careful not to defeat any object of the creator ap- 
parent from his declaration of the purposes of the 
Where the trustee is given discretionary 
power to terminate the trust at an appointed time 
or upon certain contingencies,®? the court may ter- 


proper.®? 


deny the termination of a trust.°® 


trust.°® 


S.W.(2d) 1025, 35 S.W.(2d) 574, 162 
Tenn. 1. 


Wis.—Cowie v. Strohmeyer, 136 N. 
W. 956, 137 N.W. 778, 150 Wis. 401. 


[a] Continuance on account of 
creditors.— When a trust is being con- 
stantly operated at a loss, and the 
property of the cestuis is ample to 
protect all the rights of creditors not 
made parties to the suit for termina- 
tion of the trust, it should not be 
continued merely to secure the claims 
of such creditors. Kiesendahl v. 
Ganoe, 185 P. 589, 94 Or. 288. 

{b] Dereliction of trustee.—(1) 
Abuse of discretion in administering 
trust by trustees under discretionary 
testamentary trust did not entitle the 
beneficiary to have the trust terminat- 


ed, although sui _ juris. Rinker’s 
Adm’r v. Simpson, (Va.) 166 S.E. 546. 
(2) Trustees holding apartment 


house property for a divorced husband 
and wife should have acted with 
promptness and efficiency in collecting 
and securing rents from the property, 
instead of letting it run constantly 
behind, into danger of being entirely 
exhausted and eaten up by expenses, 
and for failure to do so the trust was 
properly terminated at suit of hus- 
band and wife. Kiesendahl v. Ganoe, 
185 P. 589, 94 Or. 283. 

[ec] Enforcing forfeiture.—Equity 
has plenary jurisdiction in the ad- 
ministration of trust estates in the 
hands of trustees, but such rule will 
not give it jurisdiction of a bill, not 
to administer a trust, but to terminate 
a trust by enforcing forfeiture of a 
deed to and contract with defendant 
trustee because of breach of conni- 
tion subsequent therein. Patterson v. 
Vermilion Academy, 144 N.E. 9, 312 
Tll. 386. 


{d] Estrangement between trustee 
and beneficiaries.—A trust created to 
sell lands and divide the proceeds 
among the beneficiaries should not 
be terminated because of an estrange- 
ment between the trustee and the 
beneficiaries. Owen v. Gilchrist, 263 
S.W. 423, 304 Mo. 330. 


{e] Trust to facilitate sale of 
property.— (1) Where a trust was 
created by joint owners to facilitate a 
sale, but most of the property was 
still unsold and was depreciating in 
value and not producing income pro- 
portionate to the capital, the court 
was authorized to terminate the trust 
and order a sale. Schriver v. From- 
mel, 200 S.W. 3827, 179 Ky. 228. (2) 
Court’s termination of trust to sell 
property and order directing sale was 


justified, in view of dispute between 
parties and failure for over six 
months to execute trust. Sowle y, 


Potter, 3 S.W.(2d) 174, 223 Ky. 136. 


It is only when all the parties 
in interest are before the court,*® when each is sui 
juris,°° and all join in the application®! that a court 
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Even when all 


It is still 


it would be more 


rig Fla.—Byers v. Beddow, 142 So. 


Ind.—Wilson v. Edmonds, 136 N.E. 
48, 78 Ind.App. 501. 


Iowa.—Olsen vy. Youngerman, 
N.W. 938, 136 Iowa 404. 


Mo.—Shaller v. Mississippi Valley 
fee Co., 3 S.W.(2d) 726, 319 Mo. 

N.Y.—Cuthbert v. Chauvet, 32 N.E. 
1088, 136 N.Y. 326, 18 TELIA 745; 
Dickey Vv. Goldsmith, 111 ‘N.¥Y.S8. 1025, 
60 Mise. 258. 


[a] Court will not terminate trust 
on the ground that the beneficiary has 
ample income for her support and 
maintenance, that she wished the 
trust fund to be distributed among 
her children, that the cost of operat- 
ing the trust had been high, and the 
corpus materially reduced out of pro- 
portion of benefit derived, that she is 
a person of good and economical 
habits and in good health, and that 
she believed it would be safe and 
would not result in any danger of her 
suffering want if the trust funds be 
distributed to her and her children. 
Wilson vy. Edmonds, 136 N.E. 48, 78 
Ind.App. 501. 


49. See infra § 131. 


50. Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


51. Gray v. Union Trust Co. of San 
Francisco, 154 P. 306, 171 Cal. 637. 


52. Gray v. Union Trust Co. of San 
Francisco, supra. 


53. Gray v. Union Trust Co. of San 
Francisco, supra. 


54 Fletcher v. Los Angeles Trust 
& Savings Bank, 187 P. 425, 182 Cal. 
177; Gray v. Union Trust Co. of San 
Erancisco, W549 Pi )3806, Lil Cale 63; 
Moor v. Vawter, 258 P. 622, 84 Cal. 
App. 678 

[a] “Such a pronouncement goes 
no further than does the ordinary 
principle regarding the general sub- 
ject of judicial discretion; that is to 
say, where the facts are undisputed 
and the right flowing therefrom de- 
mands a certain definite action on the 
part of the trial court, in the absence 
of equitable considerations in oppos- 
ing interests, or at least of some 
sound reason, no authority by virtue 
of a vested discretion in the trial 
court would justify an arbitrary ac- 
tion on its part denying the relief to 
which the parties ordinarily would be 
entitled.” Moor v. Vawter, 258 P. 622, 
624, 84 Cal.App. 678 


55. Moor v. Vawter, supra. 


x net Fla.—Byers v. Beddow, 142 So. 
94, 


Il1].—Anderson v. Williams, 104 N.E. 
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[§ 128 


minate the trust where the trustee unjustifiably re- 
fuses to convey the property to the beneficiary.** 
The court may terminate a trust where it is for 
the best interest of the sole beneficiary as settlor.°® 


Partial termination, 
the term for which a trust is created the court 
may, in a proper case, terminate a trust as to a 
part only if the beneficiary desires it.°° 
purpose of a trust in part of the trust estate is ac- 
complished, it will not be continued merely because 


Prior to the expiration of 


Where the 


e advantageous to the beneficiary of 


the other part that the property be kept together 
and administered as a whole.*? 

Impossibility of execution. t 
possible of fulfillment the court will terminate it 
and have the property distributed.®? 


When a trust is im- 
A judicial 


659, 262 Ill; 308, Ann.Cas.1915B 720 
{aff 179 Ill.App. 398]. 


Iowa.—Olsen v. Youngerman, 
N.W. 938, 136 Iowa 404. 


Mass.—Watson vy. Watson, 111 N.E. 
904, 223 Mass. 425. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
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644; Shaller v. Mississippi Valley 
Trust Co., 3. S.W.(2d) 726, 319 Mo. 
128. 


N.J.—Martin v. Martin, 150 A. 338, 
106 N.J.Eq. 258; Lembeck v. Lembeck, 
145 A. 327, 104 N.J.Eq. 284. 


57. See supra § 124. 


58. Thompson v. Denny, 135 N.E. 
260, 78 Ind.App. 257. e 


59. Haldeman’s Trustee v. Halde- 
man, 40 S.W.(2d) 348, 239 Ky. 717. 


60. Whittingham Vv. California 
Trust. Co.,. 4 .P. (2d) 142, 244 Calaizs? 
Wayman v. Follansbee, 98 N.E. 21, 253 
Ill. 602; Gray v. Union Trust Co. of 
San Francisco, 154 P. 306, 171 Cal. 
637; Queen’s Hospital v. Cartwright, 
19 Hawaii 52; Weeks v._ Pierce, 
(Mass) 181 NE: 231; Welch ow: 
Episcopal Theological School, 75 N.E. 
¥39, 189 Mass. 108; Williams v. 
Thacher, 71 N.E. 567, 186 Mass. 293; 
Inches vy. Hill, 106 Mass. 575. 


[a] Setting aside sum to meet pay- 
ments.—Where the payment of cer- 
tain sums is a charge on all the prop- 
erty of a trust the court, in terminat- 
ing the trust as to a part of the prop- 
erty, will require the setting aside 
of a sufficient amount to meet these 
payments. Wayman v. Follansbee, 98 
N.E. 21, 253 Ill. 602. 


61. Wayman vy. Follansbee, supra. 


62. Fox v. Fox, 95 N.E. 498, 250 Ill. 
384; Miller’s Ex’rs v. Miller’s Heirs 
& Creditors, 189 S.W. 417, 172 Ky. 519; 

Hawthorn v. Root, 6 Bush (Ky.) 501; 
Donaldson y. Allen, SL SSW. 21513 182 
Mo. 626; Fourth & Central Trust Co. 
v. Henderson Lithographing Co., 26 
Ohio N.P.N.S. 249. 


[a] “Yo hold otherwise, would im- 
pose upon the trustee duties entirely 
foreign to the original purpose of the 
trust and would create a trust of 
money and bonds not contemplated or 
intended by the settlor.” Fourth & 
Central Trust Co. v. Henderson Litho- 


graphing Co., 26 Ohio N.P.N.S. 249, 
oo. 
[b]. Thus, where a trust is created 


for the purpose of holding certain 
property until it increases in value, 
but its enhancement in value has been 
slow and there is no reason to expect 
a speedy advance in value, the court 
will order the trust terminated. Don- 
ida v. Allen, 81 S.W. 1151, 182 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sale of the trust property under an encumbrance, 
which was made prior to the creation of the trust, 
renders the trust impossible of accomplishment.*? 


Benefit to trustee.°4 


[§ 129] (2) Purposes 


and control of the cestui 


63. Miller’s Px’rs v. Miller’s Heirs 
eee nding £89. [TS Win eG Lt Kyi. 
519. 


64. Consent of trustee to decree of 
termination see infra § 131. 


65. Cal.—Eakle v. Ingram, 75 P. 
566, 142 Cal. 15, 100 Am.S.R. 99. 

Tll.— Fox v. Fox, 95 N.E. 498, 250 
Ill. 384. 


Ohio.—Robbins v. Smith, 73 N.E. 
1051, 72 Ohio St. 1; Westhafer v. 
Reed, 29 Ohio N.P.N.S. 555; Fourth 

Central Trust Co. v. Henderson 
Lithographing Co., 26 Ohio N.P.N.S. 
249, : 


Or.—Closset v. Burtchaell, 
DO ae Lh 2) OX0. OS. 


230 P. 


Pa.—In re Harrar’s Estate, 91 A. 
503, 244 Pa. 542; Ogden’s Appeal, 70 
Pa. 501; Harrar’s HMst.; 22) Pa-Dist. 
447; Audenreid’s Estate, 4 Pa.Dist. 
507. 

66. See infra § 131. 

67. Cal.—Moore v. Vawter, 258 P. 


622, 84 Cal.App. 678. 


Ill.— Fox v. Fox, 
Ill. 384. 


Iowa.—Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 


Ky.—Sower v. Lillard, 269 S.W. 330, 
207 Ky. 2838. 


Me.—Cady v. Tuttle, 141 A. 188, 127 
Me. 104; Tilton v. Davidson, 56 A. 
215, 98 Me. 55. 


Md.—Thompson v. Ballard, 16 A. 
378, 70 Md. 10. 


Mass.—Phipps v. Bosson, 138 N.E. 
573, 244 Mass. 361; Bradford v. EHast- 
man, 118 N.E. 879, 229 Mass. 499; 
Sands v. Old Colony Trust Co., 81 N. 
BH. 300, 195 Mass. 575, 12 Ann.Cas. 
837; Sears v. Choate, 15 N.E. 786, 146 
Mass. 395, 4 Am.S.R. 320; In re Stone, 
138 Mass. 476; Bowditch v. Andrew, 
8 Allen 339; Smith v. Harrington, 4 
Allen 566. 


Minn.—Simmons v. Northwestern 
Trust Co., 162 N.W. 450, 136 Minn. 357, 
L.R.A.1917F 736 [cit Cyc]. 


Mo.—Donaldson vy. Allen, 81 S.W. 
1151, 182 Mo. 626. 


Neb.—Majerus v. Neary, 185 N.W. 
975, 107 Neb. 348; Hill v. Hill, 132 N. 
Ww. 738, 90 Neb. 43, 38 L.RA.N.S. 198. 


N.J.—Martin v. Martin, 150 A. 338, 
106 N.J.Eq. 258 [cit Cyct; Beideman 
v. Sparks, 55 A. 1132, 64 N.J.Eq. 374 
{aff 47 A. 811, 61 N.J-Ea. 226]. 

Ohio.—Robbins v. Smith, 73 N.E. 
1051, 72 Ohio’ St. 15 Soteldo v. Clem- 


95 N.E. 498, 250 


A trust will not be continued 
merely for the benefit of the trustee, or in order that 
he may continue to receive compensation.®> 


of Trust Accomplished. 
Where all the beneficiaries of a trust are sui juris 
and consent,®® equity will decree the termination of 
a trust prior to expiration of its term when all the 
objects and purposes of the trust have been ac- 
complished and the interests have all vested,®? or 
when all the objects and purposes of the trust which 
are inconsistent with the full beneficial ownership 
are fulfilled.®® 
will terminate the trust where the necessity for the 
trust or the purpose for which it was created has 
ceased ;°® but if it does not appear what was the 
reason or purpose of its creation, the court may 
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terest.”§ 


Equity 


ent, 11 Ohio. Dec. 
Cine.L.Bul. 384. 


Or.—Closset v. Burtchaell, 
554, 112 Or. 585. 


Pa.—In re Bechtel’s Estate, 154 A. 
366, 303 Pa. 107; In re Buch’s Estate, 
122 A. 239, 278 Pa. 185; In re Staf- 
ford’s Estate, 102 A. 222, 258 Pa. 595; 
In re Brooke’s Estate, 63 A. 411, 214 
Pa. 46; Culbertson’s Appeal, 76 Pa. 
145; Lower v. Norristown-Penn Trust 
Co., 12 Pa.Dist.&Co. 553; Weysser’s 
Estate, 7 Pa.Dist.&Co. 475; Simmon’s 
Estate, 3 Pa.Dist.&Co. 323; In re Hal- 
lowell, 28 Pa.Dist. 323; Foyle’s Est., 
26 Pa.Dist. 751; Packer’s Hstate, 23 
Pa: Dist. 2973) Warrar’s st), 622". Pa. 
Dist. 447; Coward’s Est., 17 Pa.Dist. 
85;  Seipe’s Estate, 11 Pa.Co. 27; 
Thompson’s Hstate, 10 Pa.Co. 472. 


R.I.—Angell v. Angell, 68 A. 583, 
28 R.1. 592. 

Tex.—Clarke v. Clarke, (Commn. 
App.) 46 S.W.(2d) 658 [answers con- 


(Reprint) 802, 22 


230 P. 


formed to (Civ.App.) 48 S.W.(2d) 
1119] 
{a] Thus, where property was con- 


veyed in trust for the separate use of 
a married woman during her life, and 
after her death for the support of her 
husband, with remainder over in trust 
for the wife’s son and any children 
that she might thereafter have as ten- 
ants in common, equally, the issue 
of any deceased children to take the 
portion to which the parents of the 
issue would, if living, be entitled, and 
it was held that, on the death of the 
wife without having had other chil- 
dren and the extinguishment of the 
husband’s estate, the son, having at- 
tained majority, was entitled to have 
the trustee discharged. Thompson v. 
Ballard, 16 A. 378, 70 Md. 10. 


68. Manders v. Mercantile Trust & 
Deposit Co., 128 A. 145, 147 Md. 448. 


69. Webster v. Bush, 39 S.W. 411, 
42 S.W. 1124, 19 Ky.L. 565; Brown- 
ing wvan Paro! 2S eal dee Gicdceys 
947.03 Hinds) iver Blinds) 140: 7Acs 189), 
126 Me. 521; Westhafer v. Reed, 29 
Ohio N.P.N.S. 555; Ogden’s Appeal, 70 
Pa. 501. 

70. Anderson v. Kemper, 76 S.W. 
122, 116 Ky. 339, 25 Ky. 538; Hick- 
man v. McFarland, 1 Pa.Co. 195. 


71. Adams v. Adams, 56 S.W. 151, 
21 Ky.L. 1756; Browning y. Fiklin, 
12 S.W. 714, 26 Ky.L. 470. 


[a] Disability of married women. 
—Where the provision of a will for 
the payment to a trustee of a married 
woman’s share seems to have been 
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not terminate the trust on the ground that the rea- 
son no longer exists.’° 
a trust where legal?! or mental and physical dis- 
ability which prompted the trust is removed.*? 
court may terminate a trust where a state of affairs 
arises which the settlor did not contemplate or pro- 
vide for in the trust instrument, rendering the trust 
no longer necessary.*® 
trust where the entire beneficial interest vests in 
one of several beneficiaries’* as where the remainder- 
men release their interest to the life tenant’? 
the remainderman acquires the entire beneficial in- 
The fact that the interest of one bene- 
ficiary has been assigned does not make it the duty 
of the court to decree a termination.** 


[§ 130] (8) Purposes of Trust Not Accomplished. 
Although a trust may not have ceased by the ex- 
piration of time’® and although all its purposes may 
not have been accomplished, yet, if all the parties 
who are or who may be interested in the trust proper- 


The court may terminate 


The 


The court may terminate a 


or 


framed largely in view of the stat- 
utes then in force with regard to the 
disabilities of married women, and 
the statutes have since been so 
changed that the reason which in- 
fluenced the testator no longer exists, 
it is proper to discharge the trustee 
where there is no devise over. Adams 
vy. Adams, 56 S.W. 151, 21 Ky.L. 1756. 


72. Fidelity & Columbia Trust Co. 
v. Gwynn, 268 S.W. 537, 206 Ky. 823, 
38 A.L.R. 937; Webster v. Bush, 39 
S.W. 411, 42 S.W. 1124, 19 Ky.L. 565. 


[a] Removal of incompetent.— 
Where an estate is devised absolutely, 
but the testator appoints a trustee for 
the devisee, on the ground that she is 
incompetent mentally and physically 
to manage the estate, the chancellor 
may, on a subsequent showing that 
the devisee has become competent, 
remove the trustee and turn over the 
estate to her. Webster v. Bush, 39 S. 
W.. 411,-42) Sow... 1124, 19 Key. 565: 


[b] Restoration of health.—Where 
the delivery of an estate to a trustee 
to hold in trust for settlor was 
prompted by the fact that he had been 
subject to attacks of epilepsy, but 
the settlor was subsequently ap- 
parently restored to health, as the 
cause prompting the creation of the 
trust had ceased to exist, termination 
of the trust was proper. Fidelity & 
Columbia Trust Co. v. Gwynn, 268 S. 
W. 537, 206 Ky. 823, 38 A.L.R. 937, 


73. Gloyd v. Roff, 2 Ohio Cir.Ct. 
253, 1 Ohio Cir.Dec. 472; Mithoff v. 
Eritter;” I Onion NobaNesw too. 


74 #j|EFleming v. Casady, 211 N.W. 
488, 202 Iowa 1094; Brooks v. Davis, 
88 A. 178, 82 N.J.Eq. 118; Taylor v. 
Huber, 13 Ohio St. 288; Gloyd v. Roff, 
2) Ohio: "Cin, Ct.- 253,. 1Ohio sGirsipec: 
472; Mithoff v. Fritter, 1 Ohio N.P. 
N.S. 433; Johnson v. Merritt, 99 S.E. 
785, 125 Va. 162;. Sims v2 Sims,27 
S.E. 436, 94 Va. 580, 64 Am.S.R. 772. 

Merger of estates see infra § 325. 

75. Sower v. Lillard, 269 S.W. 330, 
207 Ky. 283; Langley v. Conlan, 98 N. 
BE. 1064, 212 Mass. 135, Ann.Cas.1913C 
421; Gloyd v. Roff, 2 Ohio Cir.Ct. 253, 
1 Ohio Cir.Dec. 472; Thomas v. Rhode 
Island Hospital Trust Co., 147 A. 884, 
DOME Ls wooo. 


76. L’Hommedieu v. L’Hommedieu, 
131 A. 302, 98 N.J.Eq. 554; Simmon’s 
Hstate, 3 Pa.Dist.&Co. 323. 

77. Young v. Snow, 45 N.E. 686, 
167 Mass. 287. 

78. Culbertson’s Appeal, 


. 


(ay Roe 
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ty are in existence and are sui juris, equity may de- 
cree the termination of the trust,*® but notwith- 


standing the beneficiaries of the 


where the trust is active’! and not impossible of 
fulfillment,*? the court will ordinarily refuse to ter- 
The facet that the trustee is given dis- 
cretion to determine the nature of the investments to 
be made under the trust does not preclude a decree 


minate it.8? 


of termination.®4 


Spendthrift trust. Equity will not ordinarily ter- 
minate a spendthrift trust®® which is not impossible 


of fulfillment,*® at least where it 


79. Gloyd v. Roff, 2 Ohio Cir.Ct. 
Zpb8,,1 Ohio Cir.Dec. 472% In re Har- 
rar’s Estate, 91 A. 503, 244 Pa. 542; 
Culbertson’s Appeal, 76 Pa. 145; Cow- 
ard’s Hst., 17 Pa.Dist. 85; Armistead’s 
Hx’rs'v. Hartt, 33 S.H. 616, 97 Va. 316. 

80. Miller’s Px’rs v. Miller’s Heirs 
& Creditors, 189 S.W. 417, 172 Ky. 
519; Shaller v. Mississippi Valley 
pee Co., 3 S.W.(2d) 726, 319 Mo. 
128. 

81. Active and passive trusts see 
intra, §§ 268, 269. 

&2. See supra § 128. 

83. U.S.—Shelton v. King, 33 S.Ct. 
686, 229 U.S. 90, 57 L.Ed. 1086 [aff 
36, App. D.C. 1). 

Ill.—Hubbard v. Buddemeier, 159 
N.E. 229, 328 Ill. 76; Anderson v. Wil- 
liams, 179 Ill.App. 398 [aff 104 N.E. 
659, 262 Ill. 308, Ann.Cas.1915B 720]. 

Iowa.—Olsen v. Youngerman, 113 N. 
W. 938, 1386 Iowa 404. 

Ky.—Downs v. Security Trust Co., 
194 S.W. 1041, 175 Ky. 789; Miller’s 
Ex’rs v. Miller’s Heirs and Creditors, 
189 S.W. 417, 172 Ky. 519; Blackburn 
v. Blackburn, 180 S.W. 48, 167 Ky. 
118; Nunn v. Peak, 113 S.W. 493, 130 
Ky. 405. 

Me.—Kimball v. Blanchard, 64 A. 
645, 101 Me. 383. 

Mass.—Watson v. Watson, 111 N. 
BE. 904, 223 Mass. 425; Hoffman v. 
New England Trust Co., 72 N.H. 952, 
187 Mass. 205; Young v. Snow, 45 N. 
BB. 686, 167 Mass. 287; Claflin v. Claf- 
lin, 20 N.E. 454, 149 Mass. 19, 3 L.R. 
A. 370, 14 Am.S.R. 393. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644; Owen v. Gilchrist, 263 S.W. 423, 
304 Mo. 330; Whiteley v. Babcock, 
249 S.W. 930; Dwyer v. St. Louis Un- 
ion Trust Co., 228 S.W. 1068, 286 Mo. 
481; Gibson v. Gibson, 219 S.W. 561, 
280 Mo. 519; Easton v. Demuth, 162 
S.W. 294, 179 Mo.App. 722; Newton v. 
Rebenack, 90 Mo.App. 650; Smith v. 
Smith, 70 Mo.App. 448. 


N.J.—Martin v. Martin, 150 A. 338, 
106 N.J.Eq. 258; Godfrey v. Roberts, 
55 A. 353, 65 N.J.Hq. 323; Martling 
v. Martling, 39 A. 203, 55 N.J.Hq. 771 
[afi (Ch) 32 JAS 274: 


N.Y.—Cuthbert v. Chauvet, 32 N.E. 
MOSS US ONE None O20, ) Lom iunkvearn, vas 
Lent v. Howard, 89 N.Y. 169. 


Ohio.—Schmid v. Schmid, 172 N.E. 
629, 35 Ohio App. 526; Peoples Sav. 
Bank Co. v. Gardner, 18 Ohio Cir.Ct. 
N.S. 204. 

Okl.—Hill v. Hill, 
Okl. 424 [cit Cyc]. 


Or.—Lent v. Title & Trust Co. of 
Portland, 39P (20) 2755, Lowe Or boL 1s 
Closset v. Burtchaell, 230 P. 554, 112 
Or. 585 


Pann re Jones’ Trust Estate, 130 
A. 314, 284 Pa. 90; B’nai Brith Or- 
phanage and Home for Friendless 
Children of Dist. No. 3 v. Roberts, 130 
A. 298, 284 Pa. 26; In re Buch’s Es- 


152 P. 1122, 49 
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trust consent,®° 


that the conditions 
trust may be terminated.*7 
placing property in a spendthrift trust have ceased 
to exist, the trust may be annulled as provided by 
statute®® at the instance of the beneficiary,®® unless 
other beneficiaries fail to consent.?° 


[§ 131] (4) Consent of Parties. 
ing the reason for the trust has ceased and its pur- 


[§§ 130-131 


have arisen under which the 
Where the reasons for 


Notwithstand- 


pose has been fulfilled,®! equity will not deeree its 


does not appear 


tate, 122 A. 239, 278 Pa. 185; Stew- 
Baek) MOSUEEe, Wie elt OO), Hidcte eta, An 7, 
Ann.Cas.1918E 1216; Harris v. Har- 
ris, 55 A. 30, 205 Pa. 460; McClel- 
land’s Appeal, 18 A. 638, 130 Pa. 451; 
Watson’s Appeal, 17 A. 426, 125 Pa. 
3405. .Koyle’s Hist. 26 “Pa.Dist. -%il: 
Barnes’ Hst., 20 Pa.Dist. 407; Price’s 
Hst., 1% Pa. Dist. 5384; Gill’s Hstate, 
8 Pa.Dist.&Co. 179. 

R.1.-—Colt v. Industrial Trust Co., 
146 A. 628, 50 R.I. 242; Newport 
Trust Co. v. Newton, 139 A. 793, 49 
IR, Visi 

S.C.—Piegler v. Jefferies, 121 S.E. 
783, 128 SiC. 254. 

Tenn.—Bearden v. 
42 S.W. 476. 

W.Va.—Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 

Wis.—In re Hamburger’s Will, 201 


White, (Ch.A.) 


NW: 267, 185 Wis: 270, 3% Aa. 
1413. 
But see Moor v. Vawter, 258 P. 622, 


84 Cal.App. 678 (competent adult ben- 
eficiaries on death of testator’s widow 
given life interest in trust estate were 
entitled to termination of trust before 
expiration of term where only duty 
of trustee was to pay beneficiaries 
specified monthly income). 


[a] Thus (1) a fund held under 
an irrevocable active express trust, 
whereby the income was payable to 
the husband and wife and survivor 
for life, and the principal to the sur- 
vivor’s representatives, should not be 
partitioned. Martin v. Martin, 150 A. 
338, 106 N.J.Eq. 258. (2) A trust cre- 
ated by will requiring the trustees to 
exercise their personal judgment 
throughout the trust period, in man- 
aging caring for, repairing, main- 
taining, and improving the property, 
mortgaging and selling parts to re- 
plenish the fund for such purposes, 
etc., was an active trust, not termina- 
ble until expiration of the trust pe- 
riod, as only the named trustees could 
perform such duties. Closset v. 
Burtchaell, 230 P. 554, 112 Or. 585. 


{b] Carrying on business by ben- 
eficiary. —Legatees of a testator, one 
of whom is a minor daughter, are 
not entitled to terminate a trust 
whereby the personal representative 
is authorized to carry on the testa- 
tor’s liquor business for their bene- 
fit, and to compel a conveyance to 
them of the property in specie so that 
they may carry on the business for 
themselves, where the daughter or 
her guardian could not engage in such 


business. Wirth vy. Wirth, 67 N.H. 
657, 183 Mass. 527. 

[ec] Payment of debts.—Where a 
trust is terminable only when all 


debts have been paid and discharged, 
the existence of a mortgage debt in- 
curred by the trustee for the benefit 
of the estate will bar the right of the 
remaindermen to demand a termina- 
tion of the trust and a distribution 
of the property until it has been paid. 
Innis v. Flint, 119 N.W. 48, 106 Minn. 


termination where some of the trust beneficiaries 
do not or cannot consent to its termination.?? 
long as it remains uncertain who are the parties in 


So 


343, 


[d] Release of beneficial interest. 
—The court cannot terminate a trust 
created for the benefit and mainte- 
nance of a dependent beneficiary, 
simply on the ground that such bene- 
ficiary has executed a release of her 
rights and claims to other persons 
interested in the property, without 
making the beneficiary a party to the 
proceeding, or investigating the cir- 
cumstanees under which the release 
was executed, or requiring security 
for her protection should she after- 
ward become indigent. Sumner v. 
Newton, 25 N.W. 30, 64 Wis. 210. 


84. Fletcher v. Los Angeles Trust 
fe Savings Bank, 187 P. 425, 182 Cal. 
aie 
ee Spendthrift trusts see supra § 
86. Rose v. Southern Michigan 
Nat. Bank, 238 N.W. 284, 255 Mich. 
205 Porters Hst,. Zl. Pa, Distmooos 
87. Bevier v. Hay, 221 Ill.App. 4. 


S88. See statutory provisions, 

89. De Vaughn v. Hays, 78 S.E. 
844, 140 Ga. 208. 

90. Leavitt v. Leavitt, 101 S.E. 


670, 149 Ga. 601. 


91. 2Underhill v. Uso S Trustgeor 
13 S.W.(2d) 502, 227 Ky. 444. 


92. Cal.—Gray v. Union Trust Co. 
of San Francisco, 154 P. 306, 171 Cal. 
6387 [cit Cyc]; Woestman v. Union 
Trust & Savings Bank of Pasadena, 
195 P. 944, 50 Cal.App. 604. 


Fla.—Byers v. Beddow, 142 So. 894. 


Tll.— Anderson v. Williams, 104 N. 
BH. 659, 262 1). 308, Ann.Cas.1915B 
720 [aff 179 Ill.App. 398]. 


Ky.—Underhill v. U. S. Trust Co., 
13 S.W.(2d) 502, 227 Ky. 444; Allen 
v. Allen’s Trustee, 133 S.W. 543, 141 
Ky. 689. 


Mass.—Hoffman v. New England 
Trust Co., 72 N.E. 952, 187 Massi 2055 
Thurston, Petitioner, 29 N.E. 53, 154 
Mass. 596, 26 Am.S.R. 278. 


Mo.—Shaller v. Mississippi Valley 
Trust. Co., 3, S.W.(2d)." 726, \30 98 io: 
128. 


Or.—Closset v. Burtchaell, 
554, 112 Or. 585. 


Pa.—In re Grazier’s Estate, 152 A. 
390, 301 Pa. 422; In re Gill’s Hstate, 
142 A. 207, 293 Pa. 199; Johnson v. 
Provident Trust Co. of Philadelphia, 
124 A. 436, 280 Pa. 255; In re Lewis’ 


230 P. 


Hstate, 79 A. 921, 231 Pa. 60; Bay- 
ara Hst., 6 Pa.Dist. 206, 19 - Pa.Co. 
Te 


S.C.—Dumas v. Carroll, 99 S.E. 801, 
TWAS KOK PASE 


[a] “Requisite of consent . . 
can only mean that their combined 
interests must be equivalent to an 
absolute title, which cannot be de- 
feated or divested by the happening 
of any future event. Thus viewed, 
the rule is but a restatement, in a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 131-132] 


interest, the trust cannot be terminated.?* 
the presumption existing in the United States that 
a woman is assumed capable of childbearing 
age of adult life,?* equity will not terminate a trust 
under which after-born children may take an in- 


terest.°® 
Consent of trustee.*® 


necessary®’ and unnecessary.°* 


[§ 132] (5) Actions.1 


slightly modified form, of the princi- 
ple that he who has the absolute own- 
ership of a thing cannot be deprived 
of any of the legal incidents which 
are an integral part of that owner- 
ship; for instance, the grant of a fee 
cannot be clogged with a condition 
preventing or restricting alienation.” 
Johnson v. Provident Trust Co. of 
Philadelphia, 124 A. 436, 437, 280 Pa. 
255 [quot In re Jones’ Trust Hstate, 
130 A. 314, 315, 284 Pa. 90]. 


[b] Failure to answer bill as con- 
sent.—Where complainant in his bill 
and the answering defendant prayed 
for the determination of a trust cre- 
ated by a declaration of trust con- 
taining no limitation on the existence 
of the trust relation, a codefendant 
not answering must be deemed to 
consent to the prayer, and the court 
will decree the determination of the 
trust. McKiernan vy. McKiernan, (N. 
J.Ch.) 74 A. 289. 


[c] Representation.—(1) When 
trustees are before the court, all per- 
sons interested in the trust, whether 
in esse or in futuro, are vicariously 
present. DuPont v. DuPont, (Del. 
Ch.) 159 A. 841. (2) Presence in 
eourt of those in being having con- 
tingent interests in a trust estate 
would have the effect as virtual rep- 
resentation of unborn having con- 
tingent interests. DuPont v. DuPont, 
supra. (3) Ultimate beneficiaries of 
trust were not represented by a con- 
tingent beneficiary after whom they 
were to take where the contingent 
beneficiary had only an antagonistic 
right fo the income from the estate 
and not a right to the estate in fee. 
Underhill v. U. S. Trust Co., 13 S.W. 
(2d) 502, 227 Ky. 444, 


Doctrine of representation see Eq- 
uity §§ 284-296; Judgments § 1420 
et seq. 


93. Closset v. Burtchaell, 230 P. 
554, 112 Or. 585; In re Jones’ Trust 
Bstate, 130 A. 314, 284 Pa. 90; In re 
Reighard’s Estate, 128 A. 847, 283 Pa. 


140; In re Lewis’ Estate, 79 A. 921, 
aay Pa. 60; Bryden’s Est., 42 Pa.Co. 
is ; 


94. See Evidence § 62. 


95.. Cal.—Fletcher v. Los Angeles 
Trust & Savings Bank, 187 P. 425, 182 
Caleg Lit. 


Fla.—Byers v. Beddow, 142 So. 894. 


Ga.—In re Dougan, 77 S.E. 158, 139 
Ga. 351, 48 L.R.A.N.S. 868, Ann.Cas. 
1914B 868. 


Ky.—Underhill v. U. S. Trust Co., 
18 S.W.(2d) 502, 227 Ky. 444; Quig- 
ley’s Trustee v. Quigley, 170 S.W. 
628, 161 Ky. 85; May v. Bank of 
Hardinsburg & Trust Co., 150 S.W. 12, 
150 Ky. 136, 48 L.R.A.N.S. 865; Allen 
v. Allen’s Trustee, 133 S.W. 543, 141 
Ky. 689; Bailey v. Bailey, 97 S.W. 
810, 30 Ky.L. 127. 


The consent of the trustee 
to the termination of a trust has been held 
A trustee without 
interest in the trust except a claim for services on 
the continuance of the trust has no standing in 
court to dispute the application of all the beneficia- 
ries for a dissolution of the trust.°® 


Under general rules,” in a 
suit to terminate a trust, persons without interest 
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Under 


Pleading.* 
at any 
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are not necessary parties. 


In a suit to terminate a trust the bill 
must contain averments sufficient to entitle com- 
plainant to relief.® 
allege that the purpose for which the trust was 


Thus the bill must sufficiently 


ereated® has been accomplished.’ 


Evidence.* 
both 


In view of the presumption that a 
woman is assumed capable of childbearing at any 
age of adult life,® testimony of medical witnesses 
that the physical condition of a woman prevents her 
from becoming a mother will not be received for the 
purpose of terminating a trust estate.*° 


General 


rules relating to the weight and sufficiency of evi- 


Tenn. \ie JDonyabiaes) ahh 
Heisk. 49; Bearden v. White, (Ch.A.) 
42 S.W. 476. 


Ras Benefit to trustee see supra § 
128: \ 


97. Metcalfe v. Union Trust Co., 
84 N.Y.S. 188, 87 App.Div. 144 [aff 
73 N.E. 498, 181 N.Y. 39]. See Dumas 
v. Carroll, 99 S:B. 801, 112 S.C. 284 
(where a husband conveyed land in 
trust for wife to be conveyed by trus- 
tee to person designated by wife in 
will, decree confirming title in wife’s 
grantee was ineffectual to pass title, 
where neither trustee nor his heir or 
successor was a party to the proceed- 
ing). 

[a] What constitutes consent.— 
Stipulation of a trustee, in a sub- 
mission of controversy on an agreed 
statement, that, if the court decides 
that the trust has been terminated, 
judgment may be entered that the 
fund be paid over to plaintiff, is not 
a consent to the destruction of the 
trust. Metcalfe v. Union Trust Co., 
84 N.Y.S. 1838, 87 App.Div. 144 [aff 
13 N.E. 498, 181 N.Y. 39]. 


98. In re Stafford’s Estate, 102 A. 
222, 258 Pa.'595; In re Harrar’s HEs- 
tate, 91 A. 503, 244 Pa. 542; Simmon’s 
Hstate, 3 Pa.Dist.&Co. 323; Armis- 
tead v. Hartt, 33 S.E. 616, 97 Va. 316. 
See Rose v. Southern Michigan Nat. 
Bank, 238 N.W. 284, 255 Mich. 275 
(that equity in some cases may ex- 
tinguish a trust with or without the 
trustee’s consent is not in doubt). 


99. Western Battery & Supply Co. 
v. Hazelett Storage Battery Co., 
F.(2d) 220 [rev 52 F.(2d) 659]; Eakle 
v. Ingram, 75 P. 566,142 Cal. 15, 100 
Am.S.R. 99. 


1. Right of trustee or beneficiary 
to appeal see Appeal and Error § 524. 


2. See Equity § 254 et seq. 


3. Mithoff v. Fritter, 1 Ohio N.P. 
N.S. 433. 


4. Generally ee Equity § 3874 et 
seq; Pleading 49 C.J. p 1. 


5. Coram v. Davis, Ha P, 518, 39 
Mont. 495. 


[a] Bill held sufficient.—A bill in 
equity for the termination of a trust 
and conveyance of property to com- 
plainant free from any trust, averring 
that complainant was fifty years of 
age, married, and manager of a large 
insurance agency, and had been se- 
lected on numerous occasions to fill 
positions of honor and trust requir- 
ing high executive ability, ‘that he 
was thrifty and conservative in his 
business investments, was paying for 
a home valued at fifteen thousand 
dollars, and owned securities valued 
at one thousand dollars, and had sub- 
mitted numerous affidavits of his 
oharacter and business’ standing, 
showing his competency to manage 
and husband his property, to the trus- 


dence in civil actions’! apply in suits to terminate 
an express trust. 


tee, is sufficient. Viall v. Rhode Island 
Hospital Trust Co., 123 A. 570, 45 R.I. 
432, 32 A.L.R. 437. 


{b] Bill held insufficient.—A com- 
plaint by one of the two parties cre- 
ating a trust by agreement against 
the trustees appointed by the agree- 
ment to terminate it because its ob- 
ject has been accomplished states no 
cause of action against the trustees 
where it does not show that the trust 
cannot be terminated by the parties 
creating it, or that the trustees can 
have any possible objection thereto. 
ries v. Davis, 104 P. 518, 39 Mont. 

Bs 

[c] Yender in pleadings.—Where 
a trust was to continue for a period 
of fifteen years unless Sooner termi- 
nated at the request of the cestui, ac- 
companied by payment of any amount 
due to the trustee, in a bill by the 
cestui against the trustee, prayer for 
a reconveyance followed by a request 
that, if complainant was indebted to 
respondent by virtue of the deed, con- 
veyance be conditioned on payment 
or tender, was equivalent to tender 
of any amount found due. Nawahi v. 
page Trust Co. of Hilo, 30 Hawaii 


[ad] Joinder of all beneficiaries.— 
A bill by beneficiaries under a testa- 
mentary trust to terminate the same 
should allege that they are the only 
heirs of the testator. Tilton v. David- 
son, 56 A. 215, 98 Me. 55. 


6. Ground for termination see su- 
pra § 129. 


7. See case infra this note. 


[a] Allegation held insufficient.— 
A bill to terminate a trust for col- 
lection of rents and payment of debts 
alleging that all existing debts had 
been paid from money borrowed and 
rents received by the trustee did not 
justify a conclusion that the objects 
were accomplished. Hubbard v. Bud- 


demeier, 159 N.E. 229, 328 Ill. 76. 
8. Generally see es § 691-— 
70741; Evidence 22 C.J. 
eon See supra § 131; vere § 
Sone Byers v. Beddow, (Fla.) 142 So. 
ll. See Equity § 707%1; Evidence 


§ 1730 et seq. 
12. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that the beneficiary was a 
careful and prudent man and compe-. 
tent to handle the estate within the 
meaning of the will creating the 
trust. Keating v. Keating, 165 N.W. 
74, 182 Iowa 1056. (2) To support a 
finding that it was for the best in- 
terest of the sole beneficiary of the 
trust and settlor that the trust be 
terminated. Haldeman’s Trustee v. 
ieee 40 S.W.(2d) 348, 239 Ky. 


358 [65 C.J.] 


Hearing; decree.t? In a suit to terminate a trust 
in corporate stock, it has been held that the man- 
agement of the corporation which is not a party 
to the suit will not be reviewed.14 <A trustee is not 
precluded by reason of a lack of interest in the sub- 
ject matter from objecting to the termination of 
the trust on the ground that the age of the bene- 
ficiary does not preclude possibility of her giving 
birth?® to other beneficiaries.‘® On termination of 
a trust the court may require the trustees before the 
court to convey to the beneficiaries trust property 
which is outside the territorial jurisdiction of the 
court and of which a decree could not divest them.!7 
Under general rules,'® a decree of termination made 
in a proceeding in which the trustee was a party is 
binding on him.?® 


[§ 133] f. By Death of Parties—(1) In General. 
Under general rules,?° whether a trust terminates 
on the death of the settlor depends largely on the 
intention of the settlor as gathered from the terms 
of the trust instrument.2! The trust will continue 
after the settlor’s death where there remain purpos- 
es unfulfilled.2? A trust terminates on the settlor’s 
death where, under the trust, he is the sole?® or sur- 


TRUSTS 


[§§ 132-135 


viving beneficiary.24 On the other hand, the set- 
tlor’s death does not end a trust where a life bene- 
ficiary is still alive.25 Where there is no duty im- 
posed on a trustee other than to hold property for 
the heirs of the trustor, on the trustor’s death it 
becomes the property of the heirs.?® 


[§ 134] (2) Trustee.27 Unless by its terms the 
trust is to terminate on the death of the trustee,’* 
or of one of several trustees,?® in view of the fact 
that the court may appoint new trustees,*° a trust 
does not terminate by reason of the death of the 
trustee®! or of some of several trustees.2* However, 
since powers involving personal confidence or dis- 
cretion do not pass to sueceeding trustees,** the trust 
will terminate on the trustee’s removal** or death 
where its execution is dependent on confidential or 
discretionary powers of the appointed trustee.*° 


[§ 135] (8) Beneficiaries.** Under’ general 
rules,?* a trust will terminate on the death of a life 
tenant where expressly provided by the trust instru- 
ment,*8 or where a trust in favor of a life tenant 
is unencumbered with any remainder in trust and 
with no further purposes to be fulfilled,?® as where 


ra Generally see Equity §§ 708- 
14, Lembeck v. Lembeck, 145 A. 


327, 104 N.J.Eq. 284. 


15. Consent of beneficiaries see su- 
pra § 131. 
16. Fletcher v. Los Angeles Trust 


e Sevinss Bank, 187 P. 425, 182 Cal. 


LT. 
1151, 
ne 


Donaldson v. Allen, 81 S.W. 


182 Mo. 626. 
See Equity § 864. 


Payne vy. Bowdrie, 36 S.E. 89, 
110 Ga B49, 


ae See supra § 124. 


21. Henderson v. Henderson, 97 
So. 353, 210 Ala. 73. 


[a] Particular provisions con- 
strued.— Where the settlor, after ex- 
ecuting a trust deed directing that on 
his death the income should be paid 
to the named beneficiary for life and 
so long as she should remain unmar- 
ried, and that on her death or earlier 
marriage the trust should terminate, 
and subsequently the settlor married 
the beneficiary, the trust continued 
after the settlor’s death, since at that 
time the beneficiary was unmarried, 
since she was then a widow and there- 
fore not ineligible to become the ben- 
eficiary of the trust. In re Adams’ 
Hstate, 233 N.Y.S. 232, 133 Misc. 552. 


22. Boyle v. John M. Smyth Co., 
248 Ill.App. 57; Harlow v. Cowdrey, 
109 Mass. 183; Mersereau v. Bennet, 
108 N.Y.S. 868, 124 App.Div. 413; 
Gross v. Clark, 113 A. 115, 48 R.I. 389. 


{a] Thus a trust agreement enter- 
ed into by the life tenant and remain- 
dermen, whereby they directed the 
trustee to whom they conveyed the 
land to pay income to the life tenant 
during her lifetime, and after her 
death to designated persons in repay- 
ment of money advanced in support 
of the life tenant prior to the execu- 
tion of the agreement, did not termi- 
nate on the life tenant’s death, but 
continued until all the claims of the 
named persons for money so advanc- 
ed had been paid in full. Gross vy. 
Clark ita: A. 115,543) Bd Sos 


23. Comby v. McMichael, 19 Ala. 
747; Miller v. Wright, 16 N.E. 205, 


109 N.Y. 194; Heermans v. Robertson, 
64 N.Y. 332. 

[a] Community property.—A deed 
of trust of community property by a 
husband having a demented wife, in 
order to prevent any portion of such 
property passing to her heirs, under 
Remington & B. Code § 5917, termi- 
nated at his death, the property then 
passing under the statutes of distri- 
bution. Stewart v. Bank of Endicott, 
143 P. 458, 82 Wash. 106. 

24 Roecher v. Commercial 
Bank, 289 P. 388, 87 Mont. 570. 
25. Lyle v. Burke, 40 Mich. 499. 
26. Yoakum v. Grimes, 238 P. 727, 

73 Cal.App. 204. 

27. Cross references: 
Termination of: 

Agency on death of agent see 

Agency §§ 184-187. 

Trusteeship see infra § 494. 
Trustee as essential to creation and 

existence of trust see supra § 23. 

28. Ariz—Snow v. Kennedy, 286 
P: 930, 36 Ariz. 475: 

Ga.—Coughlin y. Seago, 53 Ga. 250. 

Ky.—Brock v. Conkwright, 200 S.W. 
96.2) 179) Kye 555. 

Mass.—Hodge v. Mackintosh, 1438 
N.. 438, 248 Mass. 181. 

N.Y.—Mabie v. Bailey, 95 N.Y. 206. 

S.D.—Finke v. Finke, 156 N.W. 595, 
37 SDs 46: 

29. Ferguson v. Stephens, 5 Mo. 211. 

30. See infra §§ 376-382. 

31. Ala.—Tilley v. Letcher, 
iy PDE OIE ile 
Conico, 36 Ala. 22. 

Cal.—Spence v. Widney, 46 P. 468. 

Iowa.—Shillinglaw v. Peterson, 167 
N.W. 709, 184 Iowa 276. 

Mont.—Stagg v. Stagg, 300 P. 539, 
90 Mont. 180. 

N.Y.—Douglas v. Cruger, 80 N.Y. 
15; Button v. Hemmens, 86 N.Y.S. 
829, 92 App.Div. 40. 

Ohio.—Robson v. Evans, 3 Ohio 
App. 248, 20 Ohio Cir.Ct.N.S. 122. 

Tex.—Parrish v. Mills, 
102 S.W. 184 [aff 106 S.W. 882, 101 


Nat. 


82 So. 
Williams v. Mc- 


(Civ. App.» 


Tex. 276]. 

Wyo.—Tibbals v. Keys, 281 P. 190, 
40 Wyo. 524, 

32. Farmers’ L. & T. Co. v. Chica- 
£0, etc., Ru Co,,.,.2.7,_ B. 1465 Spence in. 
Widney, (Cal.) 46 P. 463. 

33. See infra § 536. 

What constitutes powers involving 
personal confidence see infra § 536. 

34. See supra § 136. 

35. U.S.—Fidelity Trust Co. v. 
Alexander, 243 F. 162, 156 C.C.A. 28 
[rev 238 F. 938]. 

Del.—Friedley v. Security Trust & 
Safe Deposit Co., 84 A. 883, 10 Del. 
Chasa4 

Ind.—Hadley v. Hadley, 
823, 147 Ind. 423. 

Mass.—Farrelly v. Ladd, 10 Allen 


46 N.E. 


N.Y.—Benedict v. Dunning, 97 N.Y. 
S. 259, 110 App.Div. 303. 


N.C.—Baker v. McAden, 24 S.E. 531, 
118 N.C. 744. 


36. Cross references: 


Beneficiary as essential to existence 
of trust see supra § 24. 


Extent of estate or interest of: 
oe que trust see infra §§ 285— 


Trustee see infra §§ 272-284. 
Settlor as: beneficiary see supra § 133. 

37. See supra § 124. 

38. Cherry v. Richardson, 24 So. 
570, 120 Ala. 242; Embury v. Sheldon, 
GERSIN faire PAPAS ob Abb.N.Cas. 404; Fitz- 


patrick’s Appeal, 49 Pa. 241 [rev 5 
Phila, 480]. 


fa] Reconveyance to grantor on 
tenant’s death.—A trust terminates 
on the death of the cestui que trust 
before the grantor in the trust deed, 
where the deed requires the trustee 
to reconvey on the happening of such 
a contingency. Cherry v. Richard- 
son, 24 So. 570, 120 Ala. 242. 


39. U.S.—Chandler v. Pomeroy, 8% 
FY. 262 [aff 96 F 156, 37 C.CLA. 430]. 


Ala.—Snodgrass v. Snodgrass, 64 
So. 594, 185 Ala. 155; McBrayer v. 
Cariker, 64 Ala. 50. 

Ind.—Fulton vy. Carey, 10 Ind. 570; 


oy 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a trust is for the sole and separate use of a wife.*? 
A trust will terminate on the death of the ultimate 
beneficiary under the trust where no other purposes 
Where a subsequent 
trust is void, the trust terminates on the life ten- 
The fact that in a trust for a life 


for its continuance exist.4! 


ant’s death.*2 
tenant with remainder absolutely 


ehildren are minors at the death of the life tenant 
does not continue the trust until they are of age.** 
The death of the life tenant, however, does not 
terminate the trust so long as there are active du- 
ties to be performed by the trustee.*# 
not terminated by the death of a life tenant where 
a use after the death inures to the benefit of the 
tenant’s children,*® or a division of the property 
by the trustee is essential,#® or where other active 


Warner v. Keiser, 177 N.E. 369, 93 


Ind.App. 547. 
Ky.—Fox v. Faulkner, 1 S.W.(2d) 
1079, 222 Ky. 584. 


Me.—Laughlin vy. Page, 80 A. 753, 
108 Me. 307; Hersey v. Purington, 51 
A. 865, 96 Me. 166. 

Md.—In re Hagerstown Trust Co., 
86 A: 982, 119 Md. 224; Colburn v. 
Union Protestant Infirmary of Balti- 
more City, 78 A. 817, 114 Md. 94; Gal- 
ard v. Winans, 74 A. 626, 111 Md. 
434; Felgner v. Hooper, 30 A. 911, 80 
Md. 262. 

; Mo.—Bradstreet v. Kinsella, 76 Mo. 

Ate 

N.J.—Ryan v. 
N.J.Eq. 585 [aff 137 A. 
Haq. 305]. 

N.Y.—In re Miller’s Will, 178 N.E. 
555, 257 N.Y. 349; Farmers’ Loan & 
Trust Cov. Polk Woe NeyeS+ OLS 66. 
App.Div. 43; Wells v. Brooklyn Un- 
ion El, R. Co., 106 N.Y.S. 77, 121 App. 
Div. 491 [aff 86 N.E. 1134, 193 N.Y. 
641]; Matter of One Hundred and 
Tenth St., 81 N.Y.S. 32, 81 App.Div. 
27; Norton v. Norton, 4 N.Y.Super. 
296; De Kay v. Irving, 8 Den. 646 
See Hawley v. James, 5 Paige 313 
(holding that, although, in ordinary 
‘cases, where a trust is created for the 
payment of charges upon the estate, 
to continue until a child or grand- 
child becomes of age, the trust will 
continue, notwithstanding his death, 
until the time when he would have be- 
come of age had he lived, yet, if it 
appears that the testator, on the de- 
vise of a trust to continue during the 
minorities of several children, con- 
templated the possibility of the death 
of such children under age, and in- 
tended that the trust should cease 
when no one of such children remain- 
ed alive under age, the trustees will 
take an estate for a term of years, 
equal to the minority of the youngest 
child, determinable upon the termina- 
tion of the minorities). 

N.C.—Dunn v. Dunn, 50 S.E. 212, 
137 N.C. 533, 

Ohio.—Burkhardt v. Maley, 24 Ohio 
N.P.N.S. 525. 

Pa.—Stokes’ Appeal, ‘80 
Ash vy. ASh, 1 Phila. 176. 

S.c.—Snelling v. Lamar, 
825, 32°S.C. 72, 17 Am.S.R. ‘835; 
var v. Cantelou, 25 S.C. 35. 

Tenn.—Lea v. Lea, 237 S.W. 59, 145 
Tenn. 693; Park v. Cheek, 4 Coldw. 
20. 

vVt.—Lynde v. Davenport, 
597. 

Va.—Cochran v. 
708, 180 Va. 123. 

[a] Thus a trust for a Tife tenant 
and after his death for the uSe and 
benefit of certain corporate organiza- 


Daly, 134 A. 546, 99 
$18,101) N.J- 


Pa. 337; 


10 S.E. 
Co- 


57 Vt. 


Hiden, 107 S.E. 
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to children the 


A trust is 


tions “the annual rents, profits, inter- 
est and income of which I desire to 
be equally divided among and paid 
to said institutions as the same is 
received by said trustee’ terminated 
on the death of the life tenant. Col- 
burn v. Union Protestant Infirmary 
An Baltimore City, 78 A. 817, 114 Md. 


[b] Creation of new trust.—Where 
a will provided that the trustees shall 
hold the property and pay the income 
to the testator’s widow for life, and 
on her death divide the estate into 
equal parts, and hold the same for 
the benefit of the children on the 
death of the widow, a new and differ- 
ent trust estate came into existence 
and the original trust was determin- 
ed. Matter of One Hundred and 
So la Dt) (GLP UNG Gay oar Oke ADD, LV 

{c] Leasehold in trust.—Where a 
settlor assigns a lease for nine years 
and nine months to a trustee in trust 
for the settlor’s wife during the term 
of the lease, the death of the wife 
will not prevent the trustee from re- 
covering the possession of the prop- 
erty in ejectment, as the legal title 
remains in the trustee. Slevin v. 
Brown, 32 Mo. 176. 


40. Trusts for married women see 
supra § 126. 

41. Del.—Reilly v. Conrad, 78 A. 
1080, 9 Del.Ch, 154. 


Ga.—Jones v. Rountree, 76 S.E. 55, 
13'S \Gaveniionts 


Mo.—Davis v. Rossi, 
8, 326 Mo. 911. 


N.H.—Treadwell v. Williams, 67 A. 
947, 74 N.H. 311. 


N.J.—Zelley v. Zelley, 186 A. 738, 
101 N.J.Eq. 37. 


N.Y.—In re Dekay, 4 Paige 403. 


Pa.—In re Miners’ Bank of Wilkes- 
Barre, 101 A. 934, 258 Pa. 117; Row- 
land v. Martin, 79 A. 765, 230 Pa. 518. 


[a] Thus, where a trust directs 
the trustee to divide the income of 
the estate among the grantor’s chil- 
dren, and gives the entire property to 
the last surviving child absolutely 
and in fee simple, the trust terminates 
and the estate vests in possession on 
the death of all the children but one. 
Treadwell v. Williams, 67 A. 947, 74 
INGE. 3d2 


42. In re Leavitt, 97 P. 916, 8 Cal. 
App. 756. 


43. Felgner v. Hooper, 30 A. 911, 
80 Md. 262. 


44. O'Neil v. Dreier, 61 F.(2d) 598; 
Bryan v. Weems, 29 Ala. 423, 65 Am. 
D. 407; Galard v. Winans, 74 A. 626, 
111 Md. 484; Yates v. Thomas, 71 
N-Y.S. 1113, 35 Misc. 552. 


45. Williams v. McConico, 36 Ala. 


34 S.W.(2d) 
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duties under the trust devolve upon the trustee.** 
Where a remainder after a life estate is devised in 
trust for a person living at the death of the testa- 
tor, and the equitable interest thereby created is vest- 
ed, the death of the cestui prior to the termination 
of the life estate does not defeat the trust.*® A 
trust for the benefit of a life tenant after the expira- 
tion of a life estate in the property fails where the 
owner of the life estate survives the life tenant.*® 
A conveyance in trust for a beneficiary after the 
decease of his parents fails where the beneficiary 
dies before the parents.°° 


Partial termination.*! 
ficiary, the trust may terminate in part in accord- 
ance with the terms of the trust instrument.°? A 
trust for the benefit of two persons, during their 


On the death of a bene- 


22; Bryan v. Weems, 29 Ala. 423, 65 
Am.D. 407; Horn v. Broyles, (Tenn. 
Ch:.A.) 62-S.W. 297. 


46. Yates v. Thomas, 71 
PUTS oo NISC. woo. 


N.Y.S. 


47. See cases infra this note. 
{a] Thus (1) a trust providing 
that “upon the further trust, upon 


the death of the said Beatrice Winans, 
[life tenant] to dispose of the capital 
of the fund hereby created in such 
manner and to and among such pe = 
son or persons and in such amounts” 
and “upon such limitation” as the life 
tenant might by will direct, did not 
show an intention that the trust was 
to terminate on the death of the life 
tenant. Galard v. Winans, 74 A. 626, 
628, 111 Md. 434. (2) <A trust to re- 
ceive the rents and profits of real es- 
tate and to pay certain annuities to 
two sons of the testator for five years, 
if they should so long live, and to 
pay the surplus rents and profits to 
one of them, will continue for five 
years, notwithstanding the death of 
one of the annuitants within the five 
years, unless the trust is terminated 
by the death of the other annuitant 
within that period. McCosker v. Brady, 
1 Barb.Ch. 329 [aff 1 N.Y. 214, How. 
A.Cas. 480, 4 How.Pr. 291, 3 Den. 610]. 
(3) A trust created in favor of testa- 
trix’s four daughters by a devise 
which provides that the income shall 
be paid “to them, or the Survivor or 
survivors, share and share alike,” can- 
not be terminated before the death of 
the last survivor, except by the con- 
sent of all the beneficiaries. Carney 
v. Byron, 36 A. 5, 19 RT. 283. 


48. Williams v. Williams, 115 N.W. 
342, 135 Wis. 60. 


49. Benham v. Boardman, 146 N.Y. 
S. 434. 

50. Ivory v. Burns, 56 Pa. 300. 
ee By decree of court see supra § 

52. Cary v. Carman, 190 N.Y.S. 193, 


116 Misc. 463; Baker v. McAden, 24 S. 
E. 531, 118 N.C. 744. 


[a] For example (1) a devise “in 
trust for my children” terminates as 
to the share of a deceased child on the 
death of such child. Baker v. Mc- 
Aden, 24 S.B. 531, 118 N.C. 744. (2) 
Under a trust deed directing the pay- 
ment of half the income of the trust 
property to grantor and one fourth to 
each of two other beneficiaries during 
their respective lives, and the convey- 
ance of a like proportion, at the death 
of each beneficiary, to her heirs at 
law, the trust terminated, on the 
death of the last surviving beneficiary, 
as to her proportionate share. Cary 
Ne se 190 N.Y.S. 198, 116 Misc. 
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natural lives and on the death of either the trus- 
tee to convey to such decedent’s children termi- 
nates only as to the deceased beneficiary’s share 
in the trust.>? 


Deposit of money in bank. While a tentative trust 
not revoked during the depositor’s lifetime becomes 
absolute on his death,®+ on the death of the bene- 
ficiary before the depositor the trust terminates,°® 
unless before the beneficiary’s death the depositor, 
by some unequivocal act or declaration,®* indicates 
an intention to make the tentative trust absolute and 
irrevocable.*7 Where an absolute or irrevocable 
trust is ereated,®® the death of the beneficiary be- 
fore the depositor does not terminate the trust.®® 


[§ 136] g. By Acts, Agreements, and Conveyanc- 
es.°° In the absence of statutory prohibition or re- 
strictions on alienation contained in the trust in- 
strument, where the beneficiaries are all competent 
to act and the trust estate is subject to no future con- 
tingencies and the beneficiaries have an absolute 
right to the trust estate, the trust may be terminated 
by the consent of all the beneficiaries®! and without 
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may not be done against the objection of some of 
the beneficiaries,** or where there are contingent 
interests which are not determinable until the hap- 
pening of a certain event,®* or where there is an 
active®® or spendthrift trust.6* Where the trust is 
passive,®* a sole beneficiary may terminate it at 
any time.*8 Where there is a dry trust without a 
fixed period of duration, it may be terminated at 
any time by the beneficial owner creating it.®® 
Where there is a mere naked trust with the legal 
and equitable title in the same person,’® such per- 
son may terminate the trust at any time.7? A re- 
lease by the remainderman to the life tenant will 
terminate a trust where the principal object of the 
trust is to preserve the corpus of the estate to the 
remainderman,’? although it has been held that such 
a release does not in itself terminate the trust, but 
the court’? may terminate it:‘4 Similarly, a release 
of the interest of the life tenant to the remainder- 
man terminates the trust.‘* Where statutes pro- 
hibit the alienation of the interest of a beneficiary,’® 
the trust may not be terminated by the alienation 


the consent of a court of equity.®? 


Aiea Smith v. Hall, 37 A. 698, 20 R.I. 
0. 
54. See supra § 68. : 
55:,, Matter of utty. TONY Sot; 


127 App.Div. 75; Matter of U.S. Trust 
Co., 102 N.Y.S. 271, 117 App.Div. 180 
[aff 81 N.E. 1177, 189 N.Y. 500]; Gar; 
vey v. Clifford, 99 N.Y.S. 555, 114 App. 
Div. 193; Matter of Bulwinkle, 95 
NoY Ss. Li6, £07 App: Div. 3333 In re 
Vaughan’s Estate, 260 N.Y.S. 197, 145 
Mise. 332; In re Collins’ Estate, 249 
INDVAScur Ones Ol PVLISG LGM; a) ini ye) 
Thompson’s Estate, 147 N.Y.S. 157, 85 
Mise. 291. 

56. See supra § 68. 

57. Matter of Duffy, 111 N.Y.S. 77, 
127 App.Div. 75. 

58. See supra §§ 65-68. 

59. Bishop v. Seamen’s Sav. Bank, 
53 N.Y.S. 488, 33 App.Div. 181. 

60. Revocation by settlor see supra 
§§ 113-123. 

61. U.S.—Western Battery & Sup- 
ply Co. v. Hazelett Storage Battery 
Co., 61 F.(2d) 220 [rev 52 F.(2d) 659]. 

Fla.—Reimer v. Smith, 142 So. 603. 

Ill.— Hubbard v. Buddemeier, 159 N. 
EB. 229, 328 Ill. 76. : 

. Ky.—Riedlin’s Guardian v. Cobb, 
1 S.W.(2d) 1071, 222 Ky. 654. 


Mass.—Matthews v. Thompson, 71 
N.E. 93, 186 Mass. 14, 104 Am.S.R. 550, 
66 L.R.A. 421. 


N.J.—Armour v. Murray, 68 A. 164, 
14 N.J.Law 351. 


N.Y.—Speir v. Benvenuti, 185 N.Y. 
S. 769, 194 App.Div. 769 [mod 189 
N.Y.S. 885, 197 App.Div. 209]. 


Ohio.—Culver v. Culver, 50 N.E. 505, 
58 Ohio St. 172. 


Tex.—Tinsley v. Magnolia Park 
Co., (Civ.App.) 59 S.W. 629. 


Va.—Rowley v. American Trust Co,, 
132 S.E. 347, 144 Va. 375, 45 A.L.R. 
738. 

[a] Mero inattention of benefi- 
ciaries of the trust, even amounting 
to negligence, whereby officers of the 
trustee corporation had acquired a 
dominant interest in the trust prop- 
erty, which in effect defeated the 
trust, was not sufficient to discharge 
the trust, if it does not amount to es- 


This, however, 


toppel or laches. Chicago, ete., R. Co. 
v. Des Moines Union R. Co., 41 S.Ct. 
81, 254 U.S. 196, 65 L.Ed. 219 [mod 254 
IS 927i. 

[b] Sufficiency of agreement.—An 
instrument whereby a husband and 
children, the life tenant and remain- 
dermen under the wife’s will, under- 
took to have the proceeds of a sale 
of realty and: personalty covered by 
the will held by a trust company un- 
der a trust agreement, whereby the 
husband should receive the income for 
life, and at his death the funds should 
go to his representatives, did not at- 
tempt to terminate the trust in favor 
of the husband and children created 
by implication by the will. Conant v. 
St. John, 124 N.H. 486, 233 Mass. 547. 


[c] Notice to one of two benefi- 
ciaries.—Where parties securing op- 
tions on mining lands ha@d the property 
placed with one in trust for the oth- 
ers, and two of them, in whom one 
third of the stock of a corporation to 
be formed was to vest, were not part- 
ners, notice to one was not notice to 
the other of discontinuance of the 
trust, so that it continued as to one 
without notice. Hand v. Allen, 128 
N.B. 305, 294 Ill. 35. 


62. Rowley v. American Trust Co., 
nee S.E. 347, 144 Va. 375, 45 A.L.R. 

63. Hubbard v. Buddemeier, 159 N. 
E. 229, 328 Ill. 76; Barbour v. Weld, 
87 N.E. 909, 201 Mass. 5138. 


64. Cal.—In re Washburn’s Estate, 
106 P. 415, 11 Cal.App. 735. 


Il1l1.—Johnson v. Gastman, 126 N.E. 
172, 291 Ill. 516; Wood v. Gridley, 217 
Ill.App. 579; Scheuing v. May, 213 
Ill.App. 143. 

Mass.—Conant v. St. John, 124 N.E. 
486, 233 Mass. 547. 


N.Y.—Speir v. Benvenuti, 185 N.Y.S. 
769, 194 App.Div. 769. 


Pa.—King v. York Trust Co. of 
York, 122) A: 227, 278 Pa. 1/47. 


65. Blackburn v. Blackburn, 180 S. 
W. 48, 167 Ky. 113; Easton v. Demuth, 
162 S.W. 294, 179 Mo.App. 722; Hill v. 
Hill, 152 P. 1122, 49 Okl. 424. 


Active and passive trusts see infra 


§ 267 


66. Maher v. Maher, 269 S.W. 287, 


of the income from real or personal property.’? 


207 Ky. 360; Malatesta’s Hstate, 29 


Rar Drstoadese 
Spendathrift trusts: 

In general see supra § 27. 

Right of creditcrs see infra § 308. 
67. See infra § 269. 
68. Simmons v. Barns, 161 N.E. 


821, 263 Mass. 472: Farrelly v. Ladd, 
10 Allen (Mass.) 127. 


Revocation by settlor as sole bene- 
ficiary see supra § 115. 


69. Osgood’s Ex’x v. Gleason, 16 S. 
W.(2d) 782, 229 Ky. 116. See Devoe 
v. Lutz, 117% INZYcS! 339, 133 (Ampebine 
356 (where a wife having no separate 
property and inheriting none during 
marriage takes all her husband’s earn- 
ings, and holds the excess, after pay- 
ing expense of living, in trust for him 
and invests it in her own name, such 
ieee can be terminated any time by 

im). 


soe Merger of estates see infra § 
oO. 
71. Cunningham vy. Bright, 117 N. 


E. 909, 228 Mass. 385. 


72. Owens’ Estate, 3 Pa.Dist. 331; 
ree v. Thom, 28 S.E. 583, 95 Va. 
73. Termination by decree of court 


see supra § 128. 


74. Gloyd v. Roff, 2 Ohio Cir.Ct. 
253, 1 Ohio CirsDee. 472) 


75. Rowley v. American Trust Co., 
Bee S.E. 347, 144 Va. 375, 45 A.L.R. 


76. See infra § 303. 


77. Patton v. Patrick, 
408, 123 Wis. 218. 


[a] Iu New York (1) Real Prop. L. 
§ 103 (lL. [1896] § 88, as amended by 
L. [1903] e¢ 88), providing that the 
right of a beneficiary of an express 
trust to receive rents and profits of 
real property and apply them to the 
use of any person cannot be trans- 
ferred by assignment or otherwise, ap- 
plies. Schaefer v. Fischer, 242 N.Y.S. 
308, 1837 Mise. 420. (2) 
87 p 239 (Personal Prop. L. § 15), pro- 
viding that the right of a beneficiary 
to receive the income of personal 
property cannot be transferred by as- 
signment or otherwise, applies. In re 
Billet’s Estate, 174 N.Y.S. 488, 106 


101 N.W. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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Where the trust can only be performed in reference 
to a named beneficiary, it is defeated when another 
becomes possessed of the beneficiary’s rights.7* 
A trust in favor of a beneficiary determinable on 
a voluntary or involuntary conveyance, attachment, 
or levy’® is destroyed in so far as such beneficiary is 
concerned when such contingencies arise.8° Where 
a trust for the benefit of certain beneficiaries and 
their legal representatives authorized a sale of the 
property at the direction of a majority of the cestuis, 
the fact that no sale was made by the trustee dur- 
ing his lifetime or during the life of any of the orig- 
inal beneficiaries does not extinguish the title of 
those who are the legal representatives.8t Where 
the interest of a wife is not contingent on her re- 
maining the wife of her husband under a trust ere- 
ated by the husband in his favor during his life, 
and upon his death to his present wife, she is not 
deprived of her interest by reason of a divorce. 
A trust in favor of the settlor for life and on his 
death to another during her natural life and so long 
as she may remain unmarried does not fail by her 


TRUSTS 


[65 C.J.] 361 


marriage to the settlor.23 A trust is not terminated 
by the dissolution of a corporate trustee,** or on 
failure of the court to appoint a trustee on the 
resignation of an executor.8® An absolute disposi- 
tion of all the trust property is held, under the eir- 
cumstances of some cases, to terminate the trust.°® 


By trustee.*7 A trustee cannot put an end to the 
trust by his own unauthorized act or default,** as 
by acquiring the property for himself.*° If a 
trustee deems that a trust should be terminated and 
the fund paid over to the beneficiary, the matter 
should be presented by him to the court and author- 
ity therefor obtained.®° 


Between trustce and beneficiaries. A release of the 
interest of the cestui que trust to the trustee is 
sufficient to terminate the trust,9! as is also a 
proper transfer and conveyance by the trustee to 
the cestui que trust.°? The mere fact that the trus- 
tee has allowed the property to remain in the name 
of the beneficiary, or has permitted him to collect 
the interest or dividends thereon, is not sufficient to 


Misc. 229 [rev 175 N.Y.S. 482, 187 App. 
Div. 309]; Matter of Gibson, 85 N. 
WS." 1077, 42. Mise.—157. (3) i: 
(1893) e 452, L. (1896) ec 547 § 83, and 
L. (1897) ¢ 417 § 3 provided in sub- 
stance that, whenever a beneficiary in 
a trust for the receipt of rent and 
profits of real estate or of the income 
of personal property is entitled to a 
remainder in the whole or a part of 
the principal fund, he may release his 
interest in the income, and thereupon 
the estate of the trustee shall cease 
in that part of such principal fund 
to which such beneficiary has become 
entitled in remainder, and such trust 
estate merges in such remainder. 
(4) L. (1897) ¢ 417 § 3 was not retro- 
active in operation. Metcalfe v. Union 
Trust Co., 73 -N.B. 498) -181—-N. Y. «39. 
(5) <A beneficiary of a trust for the 
receipt of the income of personal 
property, entitled to a remainder in 
the principal fund, subject to his 
beneficial interest, was entitled, under 
L. (1897) ec 417 § 3, to end the trust 
and obtain possession of the property, 
by releasing his interest in the in- 
come. Connolly v. Connolly, 107 N.Y. 
S. 185, 122 Apn.Div. 492; Matter of 
Barber, 73 N.Y.S. 749, 36 Mise. 433. 
(6) <A beneficiary was held not en- 
titled to invoke the benefit of the 
statutes unless he was unconditional- 
ly entitled to the whole of the income. 
Metcalfe v. Union Trust Co., supra; 
Matter of U. S. Trust Co., 67 N.E. 614, 
175 N.Y. 304; Cook v. Straiton, 83 N. 
Y.S. 964, 41 Misc. 206 [aff 89 N.Y.S. 
1102, 96 App.Div. 625]. 


73. Thompson vy. Ballard, 16 A. 378, 
70 Md. 10. 


[a] Sale in insolvency proceedings. 
—A trust for the benefit of a husband 
for life on the death of his wife is 
defeated where his life interest is 
sold to a third person under insol- 
vency proceedings. Thompson v. Bal- 
lard, 16 A. 378, 70 Md. 10. 


79. See infra § 308. 


80. Cherbonnier v. Bussey, 48 A. 
923, 92 Md. 413; Symmes v. Cauble, 
67 S.B. 548, 85 S.C. 435. See Warren 
v. Perkins, 56 Sol.J. 412. 


81. Glynn v. Maxfield, 76 A. 196, 
75 N.H. 482. 
82. Boston Safe Deposit & Trust 


Co. vy. Lerned, 163 N.H. 902, 265 Mass. 
339. 

Effect of divorce on marriage set- 
tlements see Husband and Wife § 
224. 


83. In re Adams’ Estaté, 233 N.Y. 
S. 232, 183 Misc. 552. 


84. City Missionary Soc. v. August 
Moeller Memorial Foundation, 126 A. 
683, 101 Conn. 518. 


85. Hewitt v. Beattie, 
106 Conn. 602. 


86. White v. White, 1 Md.Ch. 53; 
Thatcher v. St. Andrew’s Church, 37 
Mich. 264. 


87. Estoppel of trustee to deny: 
Trust title see infra § 276. 
Validity of trust see supra § 98. 
ether se by trustee see supra § 


138 A. 795, 


88. Tucker v. Grundy, 83 Ky. 540, 
7 Ky.L. 567; Nelson v. Ratliff, 18 So. 
487, 72 Miss. 656; Folk v. Hughes, 84 


S.E. 713, 100 S.C. 220. 


[a] Assertion of ownership.—The 
fact that a terminal company, which 
held title to the terminal property in 
trust for railroad conipanies using it, 
had executed contracts, conveyances, 
and mortgages in which it asserted 
ownership of the property without 
qualification, does not evidence a 
termination of the trust, where none 
of the instruments were in any wise 
inconsistent with the trust, but all 
were made in the course of the ad- 
ministration of the trust, or dealt 
with legal titles only. Chicago, etc., 
R. Co. v. Des Moines Union R. Co., 41 
S.Ct) 815-252) U.Sa 9965 165-1 Hd. (219 
[mod 254 F. 927]. 

[b] In New York, under Real 
Prop. L. § 105, if the trust is expressed 
in the instrument creating the estate, 
every sale, conveyance, or other act 
of the trustee, in contravention of the 
trust except as provided in § 105, 
is absolutely void. Schaefer v. Fisher, 
242 N.Y.S. 308, 187 Misc. 420. 


s9. Saunders v. Richard, 16 So. 
679, 35 Fla. 28; McEachern vy. Stewart, 
19 SSB 702) LES NCL 37102 


90. Boehmer y. Silvestone, 186 P. 
26, 95 Or. 154. 


91. Natterstad v. Title Guarantee 
Sov LLUSt  COnk aban es) lidos ELUNE LV. 
Marlboro, 12 F.Cas.No. 6,908, 2 Woodb. 
&M. 168; Morris’ Appeal, 68 Pa. 16. 


[a] Mere agreement (1) between 
the beneficiaries and the trustee to 
loan money to a firm of which he isa 
member does not annul the trust, al- 
though it changes his liability as trus- 
tee. Downer v. Squire, 71 N.E. 534, 
186 Mass. 189. (2) Where three 


railways entering a city agreed to es- 
tablish a joint terminal, and provided 
that the terminal property should be 
held in trust, and that a depot com- 
pany might be incorporated, the sub- 
sequent incorporation of a company 
to control the entire terminal, and not 
merely the depot, but which by its 
articles of incorporation was to oper- 
ate the property in conformity with 
the trust agreement, and the convey- 
ance of the terminal property to such 
a corporation to enable it to manage 
and control the terminal, although a 
modification of the original agree- 
ment, did not change its nature or in- 
vest the terminal company with abso- 
lute title. Chicago, etc., R. Co. v. Des 
Moines Union Ry. Co., 41 S.Ct. 81, 254 
ULS2) 196 7 65!= Lewd: 209) mode 2>45 Ee 
927]. (3) A contract between a 
terminal company and the railway 
companies for whom it held the termi- 
nal property in trust, providing for 
the issuance of bonds for the cost of 
the property and of stock in the 
terminal company to the railway com- 
panies in proportion to their interest 
in the trust company and for the pay- 
ment of the expenses of operating the 
property, although it modified the 
original trust agreement, does not 
terminate the trust under which the 
railways were to have the use of the 
property on paying the expenses of 
operating it, so that there could be no 
profits for distribution to the stock- 
holders ‘of: the terminal company. 
Chicago, ete. R. Co. v. Des Moines 
Union R. Co., supra. 


[b] Release by parol.—‘‘While an 
equitable interest in land may not be 
transferred by parol, it may be aban- 
doned or released to the holder of the 
legal title by matter in pais, provided 
such intention is clearly shown.” 
Gorrell v. Alspaug‘h, 27 S.E. 85, 87, 120 
N.C. 362 [quot Wells v. Crumpler, 109 
S.E. 49, 54,182 N.C. 350]. 


92. Brooks v. Jones, 11 Mete. 
(Mass.) 191; Hickman v. Wood, 30 
Mo. 199; Selden v. Vermilya, 3 N.Y. 
525. See McCampbell v. Brown, 48 
F. 795 (where a retransfer of money 
to a purchaser from a depositary did 
not destroy a trust). 


[a] Rule is otherwise where the 
conveyance by the trustee is void. 
Douglas v. Cruger, 80 N.Y. 15. 

Acquisition of eauity of redemption 
by beneficiary see Mortgages § 880. 


Duty of trustee to convey to bene- 
ficiaries see infra §§ 722-726. 
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establish an intention on his part to relinquish the 
trust... A trustee and beneficiaries may not, by 
agreement or conveyance, terminate a trust which 
is an active®* or spendthrift trust,?®> or where some 
of the beneficiaries do not consent or where possible 
beneficiaries may later come into existence.°® <A 
conveyance from the cestui to the trustee will not 
end a trust if executed solely for the purpose of 
lodging with the trustee a complete record title.®? 
A trustee and sole beneficiary may change the trust 
relation to that of debtor and creditor.’* A settle- 
ment of a continuing trust between the trustee and 
sole beneficiary whereby the original purposes of the 
trust are fully discharged terminates the trust,?® 
and subsequent to such settlement the relation he- 
tween the parties is merely that of debtor and 
creditor, or, at the most, a constructive trust.? 


Between settlor and trustee. A trust may be ter- 
minated by an authorized reconveyance to the set- 
tlor.2. Where, under a trust, the trustee reserves 
the right to resign, surrender the trust, and to re- 
convey the property to the settlor at any time,® a 
reconveyance by the trustee ends the trust.t On 
the other hand, the trust will not terminate by virtue 
of an unauthorized surrender of the trust and re- 


93. Williams v. King, 29 F.Cas.No. 
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not of itself change the legal title of 


[§§ 136-137 


conveyance to the settlor.® 


Beneficiary becoming sole trustee. Where the 
beneficiaries of a trust are also the trustees,® the fact 
that one becomes sole trustee for his own benefit 
does not destroy the trust,’ but it is improper for 
the beneficiary to act except by direction of the, 
court.® 


Judicial proceedings. A trust is terminated by a 
judicial sale under an encumbrance made prior to 
the creation of the trust,® but has been held not 
terminated by a decree in a suit for an accounting.’° 


Removal of trustee. Where the trust is a per- 
sonal one,!1 on the death!? or removal’? of the trus- 
tee the trust will come to an end.*# 


[§ 137] h. Effect.1° On the termination of a 
trust,’® the estate of the trustee’? ceases,’® and 
the legal, as well as the equitable, title vests in the 
beneficial owner,!® unless the intention of the cre- 
ator appears that the legal title should continue in 
the trustee.2° On the termination of a trust, the 
trust property will vest absolutely in the trustee 
where provided by the trust instrument.*! The 
termination of a trust by a decree of court?” divests 
the trustee of the legal title to the trust estate,?* but 


1,725, 138 Blatehf. 282, 43 Conn. 569. 


94. Brown v. Owsley, 248 S.W. 889, 
198 Ky. 344; Watson v. Hardwick, 
(Mo.) 231 S.W. 964. See Bronson v. 
Thompson, 58 A. 692, 77 Conn. 214 
(an assignment of the trust estate 
to the trustee by the beneficiary does 
not terminate an active trust, as such 
can only be terminated by a decree 
of the proper court). 


Active and passive trusts see in- 
fra §§ 267-269. 

95. Merchants Nat. Bank v. Crist, 
118 N.W. 394, 140 Iowa 308, 23 L.R.A. 
N-S. (526)°132 Am.S:R. 267; . Rose v. 
Southern Michigan Nat. Bank, 238 N. 
W. 284, 255 Mich. 275; In re Stewart’s 
Estate, 98 A. 569, 253 Pa. 277, Ann. 
Cas.1918E 1216; Vines v. Vines, 226 
S.W. 1039, 143 Tenn. 517. 


fa] “®o hold otherwise would ap- 
parently destroy the power of a tes- 
tator to make provision for those 
whom he considers improvident and 
unable to manage an estate for them- 
selves, and to whom he feels obligat- 
ed to provide a support.” Vines v. 
Vines, 226 S.W. 1039, 1044, 143 Tenn. 
SLT. 

Spendthrift trusts: Sapa 
In general see supra § 27. 
Right of creditors see infra § 308. 

96. Hunt v. Lawton, 245 P. 803, 76 
Cal.App. 655; Conant v. St. John, 
124 N.E. 486, 233 Mass. 547; Arnold 
v. Southern Pine Lumber Co., 123 S. 
W. 1162, 58 Tex.Civ.App. 186. 


97. Gray v. Beard, 133 P. 791, 66 
Or.159: 


98. Guardian Trust Co. v. Stud- 
dert, (Tex.Civ.App.) 36 S.W.(2d) 578 
{aff (Commn.App.) 55 S.W.(2d) 550]. 


99. Guardian Trust Co. v. Stud- 
dert, supra. 


1. Guardian Trust Co. v. 
dert, supra. 


2. Matthews v. Thompson, 71 N.E. 
93, 186 Mass. 14, 104 Am.S.R. 550, 66 
L.R.A. 421. 


{a] Return of trust agreement.— 
The simple return of a trust agree- 
ment by the trustee to the donor will 


Stud- 


ficiaries. 
185 Mass. 288. 


15. Cross references: 
the trustee or the rights of the bene- | mefect: 
Kelley v. Snow, 70 N.E. 89, Of: 
Decree of cancellation see supra 


3. Validity of trust see supra §§ 
87-101. 

4 Schreyer v. Schreyer, 91 N.Y.S. 
1065, 101 App.Div. 456 [aff 89 N.Y.S. 
508, 43 Misc. 520, and aff 75 N.E. 1134, 
182 N.Y. 555). 

5. Hawaii. Jarrett v. Manini, 2 
Hawaii 662. 

Ill.— Hubbard v. Buddemeier, 159 N. 
BE. 229, 328 Ill. 76; Williams v. Ev- 
ans, 39 N.E. 698, 154 Ill. 98. 


Ind.—Richards v. Reeves, (App.) 
45 N.E. 624. ; 

Iowa.—Larimer v. Beardsley, 107 N. 
W. 935, 130 Iowa 706. 

Minn.—Ewing v. Warner, 50 N.W. 
603, 47 Minn. 446. 

6. Validity of trust see supra §§ 
87-101. 


7. ‘Irving v. Irving, 47 N.Y.S. 1052, 
21 Misc. 743. 


8 Irving v. Irving, supra. 


9. Miller’s Ex’rs v. Miller’s Heirs 
and Creditors, 189 S.W. 417, 172 Ky. 
519 [cit Cyc]; De Bevoise v. Sanford, 
Efoffim: 2@NjY.)) 192: 

10. Whitaker v. Scherrer, 145 N.E. 
177, 313 Ill. 473. See Church v. Kidd, 
88 N.Y. 652 (as to the right of the 
trustee to assume that his trust was 
ended by a judgment that on the pay- 
ment of a certain amount to him 
plaintiff was entitled to redeem). 


[a] Thus a trust in property, pur- 
chased as joint adventure by bene- 
ficiaries for resale in parcels, was not 
dissolved by a decree against one of 
them, especially in the absence of a 
levy thereunder on any trust proper- 


ty, aS such decree could merely 
charge his interest in the proceeds 
of sale. Whitaker v. Scherrer, 145 
Neb it, aokoe LI aro, 

ll. See infra § 536. 

12. See infra § 134. 

13. Removal of trustee see infra 


§§ 445-491. 


14. Barbour v. Weld, 87 N.E. 909, 
201 Mass. 513. 


§ 109. 
Invalidity see supra § 101. 
Revocation see supra § 122. 
On power of sale see § 599. 


Necessity of conveyance to cestui on 
termination See infra § 722. 


Resulting trust see infra § 151. 
16. See supra §§ 124-136. 
17. See infra §§ 859-861. 


18. Comby v. McMichael, 19 Ala. 
747; Hinds v. Hinds, 140 A. 189, 126 
Me. 521; Heermans v. Robertson, 64 
ates [aff 3 Hun 464, 5 Thomps.& 


19. Ala.—Comby v. McMichael, 19 
Ala. 747. 


Ky.—Brock vy. Conkwright, 200 S. 
W. 962, 179 Ky. 555. 


Me.—Hinds v. Hinds, 140 A. 189, 
126 Me. 521. 


Tenn.—Tramell v. Tramell, 32 S.W. 
(2d) 1025, 35 S.W.(2d) 574, 162 Tenn. 
1; Temple v. Ferguson, 72 S.W. 455, 
110 Tenn. 84, 100 Am.S.R. 791; Ellis 
v. Fisher, 3 Sneed 231, 65 Am.D. 52. 


W.Va.—Prichard v. Prichard, 113 
S.E. 256, 91 W.Va. 398. 


20. Comby v. McMichael, 19 Ala. 
747; Hinds v. Hinds, 140 A. 189, 126 
Me. 521. 


21. Denson v. Pine State Cream- 
ery Co., 131°S.H. 581,192) NEC 19s: 


22. See supra §§ 128-132. 


23. Goodwin v. Boutin, 155 A. 738, 
130 Me. 322. 


[a] Termination of old trust and 
creation of new one.—Where, in or- 
der to free the title to property deed- 
ed by a father in trust for his chil- 
dren, the father files a bill, and se- 
cures a decree reinvesting him with 
the title, so as to enable him to ef- 
fect an exchange of lands, but decree- 
ing that the trust fund shall be deem- 
ed reinvested in the lands so acquired 
by him, such decree creates an ex- 
press trust in such lands in favor of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 ! i, 
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until a final settlement under the decree is made 
with the beneficiary, the relation of trustee and 
cestui que trust continues.2* Where the trust ter- 
minates on the death of the trustee,?® a person ceases 
to be beneficiary under the trust,?® and the trust 
estate vests in the parties designated by the settlor.?7 
The power of investment ceases on the termination 
of the trust.2* Provisions against encumbrance and 
alienation in a spendthrift trust?® are no longer op- 
erative after the termination of the trust and both 
legal and equitable title have merged.?° 


[§ 138] i. Revival. A trust for the separate use 
of a married woman which terminates on the disso- 
lution of coverture*! will not revive for her pro- 
tection under a second marriage.*? After a trust 
has once become executed and extinguished, it is 
not revived by the nonexecution of a subsequent 
trust relating to the same property.?? 


[§ 139] B. Resulting Trusts**4—1. In General— 
a. Nature and Types. Resulting trusts, it has been 
said, are of two general types: (1) Those where 
a purchase has been made and the legal estate is 
conveyed or transferred to one party, but the pur- 
chase price is paid by another party. (2) Those 
where there is a gift by deed or will to a donee or 
grantee without pecuniary consideration coming from 
the grantee, but the intention appears from the in- 


the original beneficiaries. Kaphan v.] Enforcement of contract to devise or 
bequeath property by fastening 
in hands of heirs, 
personal representatives, 
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strument itself, that the legal and beneficial estates 
are to be separated and that the grantee or donee 
is either to enjoy no beneficial interest or only part 
of it.2° To state it differently, the two general 
types are: (1) Those where property is conveyed 
or transferred by one person to another but a third 
person either furnishes the consideration for the 
transfer or has such an interest in the property that 
it is considered as held for his benefit. (2) Those 
where property is transferred without any considera- 
tion coming’ from the donee or grantee and under 
circumstances such that he is considered as holding 
the property for the benefit of the donor or grantor 
or those holding under him.** A resulting trust is 
always a passive or dry trust,®* a mere holding of 
the title for the benefit of another,?® no duties or 
responsibilities being imposed on the trustee as to 
the management, control, or disposition of the prop- 
erty®® except, perhaps, to reconvey to the cestui que 
trust at his direction.*° 


[§ 140] b. Creation and Existence—(1) In Gen- 
eral. In general a resulting trust arises whenever 
the legal title is in one person but the beneficial in- 
terest, either from the payment of the purchase mon- 
ey or other circumstances, is either wholly or par- 
tially in another,*! as where property is acquired and 
held in the name of one party which in equity belongs 
to another,** or where the legal estate is disposed 


is placed in one person under such 
circumstances as to make it inequita- 
ble for him to enjoy the beneficial in- 
terest, equity will imply a trust in 
favor of the person entitled to the 
beneficial interest.” In re Rosenberg, 
4 F.(2d) 581, 582. (4) “A resulting 


Toney, (Tenn.Ch.A.) 58 S.W. 909. 
24. Payne v. Bowdrie, 36 S.E. 89, trust thereon 
110 Ga. 549. devisees, : f 
or holders with notice see Specific 
25. See supra § 134. Performance §§ 308-312. 
26. Finke v. Finke, 37 8.D. 46, 156 | Judgment Jien as attaching to prop- 
N.W. 595. erty subject to resulting trust see 
27. Finke v. Finke, supra. Judgments § 911. 
[a] Reconciling repugnant claus-| Persons entitled to enforce resulting 


es.—Where the trust provided that 
the trustee’s children should hold in 
fee simple after the termination of 
the trust by the trustee’s death, and 
also provided that the premises shall 
vest in the children in fee simple at 
the death of the trustee and his wife, 
who was entitled to have a support 
out of the premises during her life, 
the trust estate vested in the chil- 
dren in fee simple on the termination 
of the trust by the trustee’s death 
charged with the obligation of a sup- 
port for the wife. Finke v. Finke, 156 
N.W. 595, 37 S.D. 46. 


28. Hodge v. Mackintosh, 143 N.E. 
43, 248 Mass. 181. 
29. See supra § 27. 


30. Clarke v. Clarke, (Tex.Commn. 
App.) 46 S.W.(2d) 658 ‘[answers con- 


formed to (Civ.App.) 48 S.W.(2d) 
1119}. 

31. See supra § 126. 

32. O’Brien v. Ash, 69 S.W. 8, 


169 Mo. 283; Carman v. Bumpus, 90 
A. 544, 244 Pa. 136; Estate of Mary 
V. Quin, 22 A. 965, 144 Pa. 444; Wells 
v. McCall, 64 Pa. 207; Freyvogle v. 
Hughes, 56 Pa. 228; Hamersley v. 
Smith, 4 Whart. (Pa.) 126; Rea v. 
Cassel, 13 Phila. (Pa.) 159. 


33. Baker v. Biddle, 2 F.Cas.No. 
764, Baldw. 394; Hunter v. Marlboro, 
12 F.Cas.No. 6,908, 2 Woodb.&M. 168. 


34. Cross references: 

Effect of voluntary partition by con- 
veyance to husband and wife or to 
husband of land allotted to wife see 
Partition § 38. 


trust see infra § 885. 
Resulting trust: 
Defined see supra § 13. 
From acquisition of mining part- 
nership property by mining part- 
ner see Mines and Minerals § 808. 
35. Acker v. Priest, 61 N.W. 235, 
92 Iowa 610; Sanford v. Van Pelt, 
282 S.W. 1022, 314 Mo. 175; Down v. 
Down, 82 A. 322, 80 N.J.Eq. 68 
36. See infra §§ 140-194. 
37. Shelton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. 
Definitions and distinctions see su- 
pra § 16. 


38. Shelton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. 

39. Shelton v. Harrison, supra. 

40. Shelton v. Harrison, supra. 

41. Berry v. Brunson, 143 S.E. 761, 
166 Ga. 523; Stern v. Howell, 127 S. 


EK. 776, 160 Ga. 261; Phillips v. Phil- 
lips, 86 A. 949, 950, 81 N.J.Eq. 459. [aff 
91 A. 1070, 83 N.J.Eq. 345]; Barry v. 
Lambert, 98 N.Y. 300, 50 Am.R. 677. 


[a] For example: (1) “A result- 
ing trust arises by operation of law 
from contemporaneous circumstanc- 
es, which give the legal and equitable 
titles different directions.” Phillips 
v. Phillips, supra. (2) “When the 
legal title is in one party and the eq- 
uitable ownership in another, it is 
only necessary for those facts to ap- 
pear, in order to constitute the holder 
a trustee for the benefit of the oth- 
er.”’ Barry v. Lambert, 98 N.Y. 300, 
307, 50 Am.R. 677. (3) “Where for 
any reason the legal title to property 


*By GILBERT G. FINLEY (§§ 139-153). 


trust is one which arises where the le- 
gal estate in property is disposed of, 
conveyed, or transferred, but the in- 
tent appears or is inferred from the 
terms of the disposition, or from ac- 
companying facts and circumstaneés, 
that the beneficial interest is not to go 
to or be enjoyed with the legal title.” 
Tolon v. Johnson, 230 P. 865, 104 Ok}. 
201. (5) “When one person becomes 
invested with the title to real prop- 
erty under circumstances which, in 
equity, obligate him to hold the title 
and to exercise his ownership for the 
benefit of another, a trust arises in 
favor of the latter person, commen- 
surate with his interest in the sub- 
ject-matter.” Western Union Tel. Co. 
v. Shepard, 62 N.E. 154, 157, 169 N.Y. 
170 S38 ehr eUcAL IS. 


42. U.S.—Prevost v. Gratz, 19 F. 
Cas.No. 11,406, 1 Pet.C.C. 364 [rev on 
in grounds 6 Wheat. 481, 5 L.Ea. 

As 

Cal.—Butterfield v. Harris, 129 P. 
614, 20 Cal.App. 471. 


Ga.—First Nat. Bank v. Citizens’ 
Bank of Bainbridge, 104 S.E. 426, 150 
Ga. 601. 

Ill.— Bragg v. Geddes, 93 Ill. 39. 


Kan.—Winkfield v. Brinkman, 
Kan. 682. 


Mich.—Campbell v. Campbell, 21 
Mich. 438. 


Mo.—EHlmer v. Campbell, 117 S.W. 
622, 136 Mo.App. 100.. 


N.Y.—Western Union Tel. Co. v. 
Shepard, 62 N.E. 154, 169 N.Y. 170, 58 
L.R.A. 115; Pegrain v. N. Y. Blevatt- 
eds Ri Ry Co. 741° New 424 aN 
135; Wehrenberg v. Seiferd, 106 N. 
Y.S. 901, 56 Mise. 356 [mod on other 
ie 109 N.Y.S. 896, 125 App.Div. 
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of or acquired, not fraudulently or in the violation 
of any fiduciary duty,t* but the intent appears or 
is inferred or assumed from the terms of the dis- 
position or from the accompanying facts and cir- 
cumstances, that the beneficial interest is not to go 
A resulting trust may arise 
for example: (1) Where property is purchased in 
the name of one person, but the money or considera- 
(2) Where a person stana- 
ing in a fiduciary relation uses fiduciary funds or 
assets to purchase property in his own or a third per- 
(3) Where there is a disposition of 
property upon trust which are not declared, or are 
only partially declared, or are illegal.47 
a conveyance is made without any consideration 
and it appears from the circumstances that the gran- 


with the legal title.*4 
tion is paid by another.*® 


son’s name.*® 


Vt.—Potter v. Potter, 23 A. 856, 64 
Vt. 298. 


[a] Tlustrations.—(1) One who 
has acquired a legal title to real es- 
tate to which another has a better 
right, or the equitable title, as well as 
any purchaser from him with notice 
will be treated in equity as a trustee 
of the true owner and compelled to 
convey the legal title to him. Wink- 
field v. Brinkman, 21 Kan. 682. (2) 
Where lands are devised by a testa- 
tor, and after his death a patent is- 
sues to him therefor, the legal title 
upon the issuing of the patent vests 
in his heirs, who hold the title thus 
acquired in trust for the benefit of 
the devisees under the will. Cobb v. 
Stewart, 4 Metc. (Ky.) 255, 83 Am.D. 
465. (3) Where too large a fund is 
paid over by executors to themselves 
as testamentary trustees for the ac- 
complishment of the trust so far as 
it is lawful, a resulting trust as to the 
remainder of the trust fund will be 
implied in favor of the executors or 
residuary legatees. Hewitt v. Green, 
T7 A. 25, 77 N.J.Eq. 345. (4) One who 
takes the legal title for himself and 
brother to a portion of his father’s 
estate, and by his brother’s consent 
conveys the lands and receives the 
purchase money, becomes a resulting 
trustee of the moiety of the purchase 
money due his brother. Work =v. 
Work, 14 Pa. 316. (5) Where the di- 
rectors of a bank pay money to the 
bank to cover a depositor’s over- 
drafts, they are entitled to repayment 
as on an implied trust, when the de- 
positor makes the overdrafts good. 
Hisele v. First Nat. Bank, 142 A. 29, 
102 N.J.Eq. 598 [aff 137 A. 827, 101 
Nid. Eq. 61). (6) Where defendant 
bank, holding an assignment of a cus- 
tomer’s government post office con- 
tracts to secure his indebtedness, on 
his request assented to an assignment 
of a certain government payment, and 
the customer took such written as- 
signment to plaintiff, and upon _ his 
attached note obtained its cashier’s 
check, which he indorsed and deposit- 
ed in defendant bank, it held the le- 
gal title to such payment subject in 
equity to a beneficial interest | in 
plaintiff, so that a trust would be im- 
plied in favor of plaintiff. First Nat. 
Bank v. Citizens’ Bank of Bainbridge, 
104 S.B. 426, 150 Ga. 601. (7) Where 
defendants, who held a mortgage 
against corporation property wherein 
plaintiff was.a stockholder, agreed 
with plaintiff not to bring foreclosure 
upon certain payments being made on 
the mortgage by the plaintiff, and he 
made three such payments, and de- 
fendants then brought suit to fore- 
close, and, upon foreclosure bought 
in the property and became the hold- 
ers of the legal title thereto, plaintiff 
became pro tanto an owner in the 
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on mala fide ;*9 
sulting trust.°° 


cases.°? 


(4) Where 
the parties.®® 


mortgage by the payments made 
thereon, and defendants hold such in- 
terest for him as trustees. Kapsama- 
lis v. Lechner & Skeen, 5 Alaska 75. 
(8) Where a father had stock trans- 
ferred on a corporation’s books to his 
son to enable family, in the event of 
the father’s death, to hold the stock, 
the son held legal title as trustee 
for the father. White v. White, 17 
S.W.(2d) 733, 229 Ky. 666. (9) Where 
parties having an interest in land 
make an arrangement among them- 
selves, whereby one of them is to sell 
and convey, receive the proceeds to 
be paid down, and take securities for 
the balance in his own name, and, 
when the proceeds are received, make 
distribution as thereby provided, the 
party selling becomes a trustee for 
the others in receiving and distribut- 
ing the proceeds of sale. Penman v. 
Slocum, 41 N.Y. 53. 


43. Stacy v. Stacy, 300 S.W. 437, 
U5) Ankeya763") Cummine sy v.e Guim- 
mings: 9203 T4525 55. CalvAppire433s 


Roche v. Roche, 121 N.B. 621, 286 Ill. 
336. 

44. U.S—wWalrath vy. Roberts, 
F.(2d) 443. 


Ark.—Stacy v. Stacy, 300 S.W. 437, 
175, Ark. 763. 


Cal.—Cummings v. Cummings, 203 
P. 452, 55 Cal.App. 433. ' 


Ill.—Roche v. Roche, 121 N.E. 621, 
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286 Ill. 386; Dodge v. Thomas, 107 
N.E. 261, 266 Ill. 76, Ann.Cas.1915C 
1097. 


Okl.—Bobier v. Horn, 222 P. 238, 95 
Okl. 8; Cousins v. Wilson, 220 P. 923, 
94 Okl. 29; Boyd v. Winte, 164 P. 781, 
65 Okl. 141; Flesner v. Cooper, 162 P. 
1112, 62°OKL 26373) J... ‘Case’ Thresh- 
ing Mach. Co., v. Walton Trust Co., 
136 P. 769, 39 Okl. 748; Flesner v. 
Cooper, 134 P. 379, 39 Okl. 133. 


{a] Who is cestui.—The trust is 
imiplied or results in favor of the per- 
son for whom the equitable interest 
is assumed to have been intended, 
and whom equity deems to be the 
real owner. Bobier v. Horn, 222 P. 
238, 95 Okl. 8; J. I. Case Threshing 
Mach. Co. v. Walton Trust Co., 136 P. 
769, 39 Okl. 748; Flesner vy. Cooper, 
U4. 3795, 39 Okla tea: 

45. Payment by one of considera- 
tion for conveyance to another see in- 
fra §§ 154-182. 

46. Employment of fiduciary funds 
as raising resulting trust see infra §§ 
192, 193. 

47. Failure or termination of trust 
or defective creation see infra § 151. 

48. Trust resulting from want or 
failure of consideration see infra § 
153: 

Trust resulting from valid contract 


tee was not intended to take beneficially.*® é 
been said that a resulting trust will arise in certain 
cases of fraud where transactions have been carried 
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It has: 


but the trust which arises in the 


ease of fraudulent transactions is more properly 
classified as a constructive trust and not as a re- 


A resulting trust arises from, or 


is created by, the facts and circumstances of the 
transaction,®! which need not be the same in all 
It must be founded upon an equity in 
favor of the cestui que trust against the holder 
of the legal title,>? it will not arise merely from the 
relationship of debtor and ereditor,®** nor does it 
depend upon the general state of accounts between 
A resulting trust cannot arise where 
property is given to a person for his own use,°® and 


for sale and purchase of land where 
conveyance has not been executed see 
infra §§ 190, 191. 


Vendor as trustee for purchaser or 
assignee of purchase money notes see 
infra §§ 190, 191. 


49. Ark.—Trapnall v. 
Ark. 39. 

Colo.—Walker v. Bruce, 97 P. 250, 
44 Colo. 109. 

Md.—Springer v. Springer, 125 A. 
162, 144 Md. 465. 

Okl.—Clark v. Frazier, 177 P. 589, 
591 [quot Cyc]. 


Eng.—Lloyd v. Spillet, 2 Atk. 148, 
26 Reprint 493, Barn.Ch. 388, 27 Re- 
print 689, 2 HKqg.Cas.Abr. 745, 22 Re- 
print 632. 

50. Springer v. Springer, 
162, 144 Md. 465. 

Fraud as distinguishing element of 
constructive trusts see infra § 215. 


51. Teal v. Pleasant Grove Local 
Union No. 204, Farmers’ Educational 
& Co-operative Union of America, 75 
So. 335, 200 Ala. 23; Bryant v. Mahan, 
264 P. 811, 130 OKl. 67. 


52. Bryant v. Mahan, 264 P. 811, 
130 Ok1. 67. 


53. Abilene State Bank v. Donnel- 
ly, (Tex.Civ.App.) 277 S.W. 447. 


54. Moore v. Taylor, 96 N.E. 
251 Ill. 468; In re Gorham, 91 S.B. 
950, 173 N.C. 272; Mexican Coal & 
Coke Co. v. Ruckman, (Tex.Civ. App.) 
229 S.W. 347. 


[a] Illustration.—Where an em- 
ployer claimed to have paid an em- 
ployee, on termination of employment, 
an amount in excess of that due, and 
made an agreement with the employee 
pursuant to which the employee de- 
posited such amount in a bank in his 
own name as trustee, upon the em- 
ployer’s agreement to make a prompt 
statement as to the employee’s ac- 
count with the employer, there was 
no trust created between employer 
and employee for if too much money 
had been paid the employee was mere- 
ly a debtor for the excess. Mexican 
Coal & Coke Co. v. Ruckman, (Tex. 
Civ.App.) 229 S.W. 347. 


baa Holmes v. Clifford, 95 Ill.App. 


56. Semple v. Semple, 90 Fla. 7, 
105 So. 134; Bragg v. Geddes, 93 Ill. 
39; Symmes y. Strong, 28 N.J.Eq. 
131. See Irwin v. Simpson, 7 Bro.P. 
C. 306, 3 Reprint 199 (holding that, 
where the lord of a manor by feoff- 
ment grants certain parcels or waste 
lands to trustees, for the benefit of 
themselves and the rest of the ten- 
ants of the manor, in lieu and recom- 
pence of their several claims of com- 
mon in all the rest of the wastes and 


Brown, 19 


125 A. 


229, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it has been said that it never arises in the hands of 
one who is the real owner of the property.°7 
law implies a trust where the acts of the party to 
be charged as trustee are such as in honesty and 
fair dealing are consistent only with a purpose to 
It is sufficient if the 
transaction is such that otherwise an injustice would 
be worked against the supposed cestui que trust,°? 


hold the property in trust.°* 


commonabdle grounds in the manor, 
the whole of the lord’s interest pass- 
es and there is no resulting trust for 
him as to the ownership of the soil). 


[a] Tllustration.—A bond and 
mortgage given to secure the purchase 
money on a sale of a wife’s land, 
and made to her husband, by her di- 
rection, as a gift to him, of which 
she subsequently informed him, does 
not create a trust in her favor. Sym- 
mes vy. Strong, 28 N.J.Eq. 131. 


[b] Beneficial interest to grantee. 
—In a transaction involving a con- 
veyance of land, where it appears to 
have been the intention of the gran- 
tor that the grantee should enjoy a 
beneficial interest, the idea that a 
resulting trust was created is wholly 
inconsistent. Semple v. Semple, 105 
So. 134, 90 Fla. 7. 


Payment of consideration as gift or 
advancement see infra § 168. 


57. Shelton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. 


58. Stevens v. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708; O’Donnel v. Mc- 
Cool, 154 P. 1090, 89 Wash. 5387 [quot 
Cyc]. 

59. Talbott v. Barber, 38 N.E. 487, 
11 Ind.App. 1, 54 Am.S.R. 491. 


[a] Receipt of money belonging to 
another.—W here sureties on a note re- 
leased a mortgage indemnifying them 
under agreement that seventy-five 
dollars of the proceeds of a sale of the 
Jand be turned over to them to be 
applied to the note and the purchaser 
gave a check for the seventy-five 
dollars, which was delivered to one 
surety by his cosureties for delivery 
to the payee; but he deposited it in 
a company’s safe, intending to pay it 
to the payee later and an officer of 
the company cashed it and credited 
the proceeds on a debt due the com- 
pany from the maker of the note, the 
company received the check in trust, 
and not as part of its general assets. 
Elmer v. Campbell, 117 S.W. 622, 136 
Mo.App. 100. 


[b] Solicitation to continne con- 
tract.—Where the purchaser under 
a contract to purchase realty which 
provided for a forfeit of the amount 
paid in case of failure to make pay- 
ments, offered to give up the sale and 
forfeit the initial payment, but upon 
the vendor’s promise to help raise 
the money and that the purchaser 
would not lose anything, made addi- 
tional payments but was unable to 
pay the full amount, the amounts 
paid under the agreement may be re- 
covered by the purchaser as money 
held in trust for him by the vendor. 
Kyeger v. Caudill, 241 P. 814, 115 Okl. 
102. 


60. Bryant v. Mahan, supra. 


[a] Trust not shown.—(1) Where 
judgment for plaintiff on a_ note 
awarded defendant as accommodation 
maker an unconditional judgment 
against impleaded defendant, and 
without payment of plaintiff's judg- 
ment defendant’s assignee levied exe- 
cution on property of impleaded de- 
fendant and purchased it on execution 
sale by crediting the price on the judg- 
ment, no trust arose in favor of plain- 
tiff or assigns, since no right of the 
plaintiff was infringed. Abilene State 
Bank y. Donnelly, (Tex.Civ.App.) 277 
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The 
applieation.®® 


person who has 


S.W. 447. (2) Where plaintiff, pur- 
chaser of land, conveyed it subject 
to vendor’s lien notes and surrendered 
possession, and his grantees convey- 
ed it to W, who conveyed it to plain- 
tilf’s vendor in extinguishment of the 
indebtedness of plaintiff to his ven- 
dor, a resulting trust was not creat- 
ed for plaintiff since plaintiff was 
without possession or the right of 
possession of the land and W had the 
sole equity of redemption. Hill v. 
Preston, (Tex.Civ.App.) 296 S.W. 925. 
(3) Where a trust is created by a deed 
executed contemporaneously with a 
purchase-money mortgage, the mort- 
gage is not impressed with trust. Co- 
hen v. Goldberg, 142 S.E. 36, 144 S.C. 
70. (4) “The mere giving of a quit- 
claim deed to, cure a supposed defect 
in title to real property whether such 
defect exists or not, is not in itself 
alone sufficient to create a resulting 
trust.” Adkison v. Blomquist, 274 
Pi 312, 313, 128 Or-21a, .(o) Where, 
to effect composition agreement, a 
corporation was formed which as- 
sumed payinent of composition notes 
and received bankrupt’s property, 
there was no trust which creditors 
could assert, transfer being absolute. 
In re Fleig Mercantile Co., 237 F. 
118,050) CCA 324-2166) eAecontract 
by which an agent’s sole right and 
duty is to sell lots and account to the 
owner for the proceeds, after deduct- 
ing commissions, the agent being 
without interest in the property, does 
not create a resulting trust in favor 
of the agent. Coburn vy. Davis, 207 
N.W. 586, 201 Iowa 12538. (7) Where 
a@ vendee contracting to purchase 
property knows that the vendor will 
have to purchase it at a foreclosure 
sale in order to convey, and, before 
the sale, repudiates the contract, tells 
the vendor that he intends to pur- 
chase at the sale, and does so, over- 
bidding the vendor, and thereby ob- 
tains the property for less than the 
contract price, the contract of sale 
does not result in a trust relationship 
requiring the vendee to hold the prop- 
erty in trust for the vendor, subject 
to the contract. Patterson v. Meyer- 
hofer; 97 N.E. 472, 204 N.Y. 96. (8) 
A purchaser under contract of fee de- 
feasible estate and land is not trus- 
tee for executory devisees and their 
successors in title as to land which 
the purchaser mistakenly thought 
was not covered by contract, but wae 
a trespasser thereon. Cayce Land 
Co. v. Guignard, 134 S.E..1, 135 S.c. 
446. (9) An agreement by decedent’s 
mother that a third party should keep 
money of decedent in trust for de- 
cedent’s son did not create an implied 
trust for son. Sansom y. Cornelison, 
155 S.E. 764, 171 Ga. 427. (10) Where 
one conveyed land to a corporation, 
and an agreement was executed be- 
tween the corporation and the gran- 
tor, providing that, if the corporation 
should sell the land, it should pay 
half of any.surplus, after reimbursing 
itself to a certain amount and for cer- 
tain future outlays, to the grantor, 
but providing that nothing in the con- 
tract should limit the corporation’s 
right to dispose of the land as it 
might deem fit on such terms as it 
alone might determine as being for 
its interest, a fiduciary: relation did 
not exist between the grantor and cor- 
poration under Civ. Code (1895) § 


[65 C. J.J], 365 


and the doctrine of resulting trust will be applied 
wherever the facts are such as clearly to invoke its 
Among other situations a resulting 
trust has been held to arise: Where a person comes 
into the possession and control of the property of 
another ;°! where money is placed in the hands of 
one person to be delivered to another;°? 


where a 
assigned ecrtain money to become 


8148, providing that whenever a man- 
ifest intent is exhibited that another 
shall have the benefit of property 
conveyed, the grantee shall be de- 
clared a trustee, making applicable 
the rule that one occupying a fiduci- 
ary relation cannot utilize it to make 
a secret profit for himself. Heard v. 
Georgia Slate Co., 70 S.E. 12, 135 Ga. 
606. (11) A trust will not be declar- 
ed against heirs of a decedent merely 
because a failure to establish such 
trust will leave decedent open to the 
imputation of having made an unnat- 
ural disposition of his property. Holt 
Vv. Johnson, 52° So. 3238, 166 Alay 353: 
(12) The chancery court cannot im- 
press a trust character upon a fund 
awarded by the supreme court from 
the purchaser of a factory and busi- 
ness to the seller for breach of the 
purchaser’s covenant to fill orders of 
the seller’s customers, in favor of the 
purchaser, to insure anplication of 
such fund to the demands of the cus- 
tomers to protect it against direct lia- 
bility to them under its covenant, the 
privilege of the purchaser being a 
bare equity of appropriation of the 
proceeds to extinguishment of its 
dual liability so far as necessary, to 
invoke which the purchaser must 
point out the double liability with 
certainty and definiteness as_ to 
amount and person and establish it 
by satisfactory proof. Joseph W. 
North & Son v. North, 110 A. 581, 91 
N.J.Hq. 390. 


[b] That person loaning money 
upon land has interest in having the 
money applied in the first instance to 
the clearing off of a prior mortgage 
is not sufficient to constitute him a 
trustee for that purpose. Seaverns 
v. Presbyterian Hospital, 64 Ill.App. 
463 [aff 50 N.E. 1079, 173 Ill. 414, 64 
Am.S.R. 125]. 


[ec] Where two persons have a 
joint bank account and one deposits 
therein money belonging to her indi- 
vidually, in the absence of any under- 
standing to the contrary respecting 
its disposition a resulting trust aris- 
es with respect to the amount of such 
individual’s separate money. Kelly 
v.. Woolsey; 170.P: 837; LU Galt 325: 


61. J. J. Little & Ives Co. v. Ac- 
ceptance Corporation, 213 N.Y.S. 606, 
215 App.Div. 427. 


[a] Thus defendant is liable for 
mismanagement of plaintiff's busi- 
ness, turned over to defendant as con- 
dition to receiving loan. J. J. Little 
& Ives Co. v. Acceptance Corporation, 
213 N.Y.S.'606, 215: App Diva 4277, 


62. Sayer v. Wynkoop, 161 N.E. 
417, 248 N.Y. 54 [rearg den 162 N.E. 
537, 248 N.Y. 591): 


[a] Intention of owner delivering 
money to receiver for a third person 
is controlling on the question whether 
title was transferred and trust was 
ereated. Sayer v. Wynkoop, 161 N.B. 
417, 248 N.Y. 54 [rearg den 162 N.E. 
537, 248 N.Y. 591]. 


[b] Assumption. of trust duty by 
receiver of money for third person 
may arise through implication. Say- 
er v. Wynkoop, 161 N.B. 417, 248 N.Y. 
poms den 162 N.E. 537, 248 N.Y. 


[c] Corporation handling funds of 
partuership.—A company which knew 
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due on performance of an obligatory contract, re- 
ceives such money ;°* where a husband deposits mon- 
ey in the name of his wife and it is understood that 
the money is to remain the property of the hus- 
band;°* where money which is not connected with 
the controversy and is not referred to them is eol- 
lected by arbitrators;°® where funds are received 
by the owners of a vessel as damages for interfer- 
ence with a whaling or sealing voyage in which the 
officers and crew received a certain lay or share of the 
proceeds as wages;°® where a child receives prop- 
erty either by deed or will from a parent which 
property the child had contracted to divide with the 
other children;** also, an exchange by a mortgagor 
of standing timber on mortgaged lands for other 
lands, taking title to himself, raises a resulting trust 
in the lands received in exchange to the extent to 
which the mortgage security is depleted.°* However, 
where a tax imposed on the manufacturer, but not on 
the dealer, and based on the selling price of the 
goods is paid by the manufacturer and ‘the amount 
thereof added to the selling price, such amount is 
not held in trust for the dealer when the tax is 
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refunded by the government on the basis that the 
law never authorized its imposition;®® nor does one 
recovering judgment for personal injuries hold as 
trustee from the amount paid in settlement of the 
judgment, a sufficient sum for the payment of the 
physician who attended him;7° nor will a trust in 
the proceeds of insurance policies result where a 
husband fails to keep his agreement to make his 
wife the beneficiary of his insurance policies on her 
agreement not to contest his will.‘ 


Alteration or modification. A resulting trust aris- 
es by operation of law the instant the estate passes 
and is not subject to change afterward by any mere 
oral declaration.7? 


{[§ 141] (2) Intention of Parties. The doctrine of 
resulting trusts is founded upon the presumed inten- 
tion of the parties;7* and, as a general rule, it 
arises where, and only where, such may be reason- 
ably presumed to be the intention of the parties, as 
determined from the facts and circumstances exist- 
ing at the time of the transaction out of which it 
is sought to be established.*4 In a resulting trust 


of a partnership enterprise between 
complainant and defendant, and 
which handled the financial end, stood 
in a fiduciary relation to the partners 
and is liable for funds coming into 
its hands belonging to the firm. Gold- 
man v. O’Hara, 130 N.W. 352, 164 
Mich. 612. 


63. Hinkle Iron Co. v. Kohn, 128 
Neda 2295 INDY. 179. 


64. Barrett v. Cady, 96 A. 325, 78 
N.H. 60. 
65. In re Friedman, 213 N.Y.S. 369, 


215 App.Div. 130 [rev 206 N.Y.S. 410, 
123 Misc. 809]. 

66. U.S. v. Laflin, 24 F.(2d) 683. 

[a] Such funds are charged with 
a trust for the payment of the claims 
of the officers and crew. U. S. v. 
Laflin, 24 F.(2d) 683. 

Seamen’s lay or share of earnings 
in voyage generally see Seamen §8§ 
548-581. 

67. Miller v. Miller, (Tex.Civ.App.) 
283 S.W. 1085. é 

Trust as arising where testator 
wills property in manner other than 
he has contracted see Specific Per- 
formance §§ 308-313. 

68. Nelson v. First Nat. Bank, 113 
So. 291, 216 Ala. 349. 

69. Heckman & Co. v. I. S. Dawes 
& pon Co., 56 App.D.C. 213, 12 F.(2d) 
154. 

70. Traywick v. Wannamaker, 150 
S.E. 655, 153 S.C. 146, 66 A.L.R. 703. 

71. Smith v. Coggan, 160 N.E. 799, 
263 Mass. 248. 

72. Gooding v. Broadway Baptist 
Church, 125 A. 211, 46 R.I. 106; Wat- 
son vy. Thompson, 12 R.I. 466. 

73. Ala.—Robinson v.. Pierce, 24 
So. 984, 118 Ala, 273, 301, 72) Am.S-R. 
160, 45 L.R.A. 66; Bibb v. Hunter, 79 
Ala. 351. 

Ark.—Byers v. Danley, 27 Ark. 77. 

Conn.—Millard v. Green, 110 A. 177, 
94 Conn. 597, 9 A.L.R. 1610; Barrows 
v. Bohan, 41 Conn. 278. 


Idaho.—National Bank of Idaho y. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93. 

Ill.—Rolofson v. Malone, 146 N.E. 
169, 315 fll. 275; O’Donnell v. O’Don- 
nell, 135 N.E. 28, 308 Dl. 31; Cook v. 
Patrick, 26 N.E. 658, 135 Ill. 499, 11 
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90 Okl. 263. 


Tex.—Spangler v. Spangler, (Civ. 
App.) 26 S.W.(2d) 463 [mod on other 
grounds (Commn.App.) 41 S.W.(2d) 
60]. 


37 N.E. 


“A resulting trust is based on in- 
tention, presumed or implied from the 
circumstances of the _ transaction.” 
Millard v. Green, 110 A. 177, 179, 94 
Conn. 597, 9 A.L.R. 1610. 


[a] “This presumption is that the 
parties have dealt with each other in 
good faith and with an honest pur- 
pose to protect their mutual inter- 
ests.” Spangler v. Spangler, (Tex. 
Civ.App.) 26 S.W.(2d) 463, 469 [mod 
on other grounds (Commn.App.) 41 8. 
W.(2d) 60). 
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i BY 870: 


Ala.—Sanders v. Steele, 26 So. 882, 
124 Ala. 415; O’Bear Jewelry Co. v. 
Volfer, 17 So. 525, 106 Ala. 205, 54 
Am.S.R. 31, 28 L.R.A. 707. 


Cal.—Gunter v. Janes, 9 Cal. 643. 

Fla.—Semple v. Semple, 105 So. 134, 
90 Fla. 7; Sorrels v. McNally, 105 So. 
106, 89 Fla. 457. 


Idaho.—Whitmer v. Schenk, 
775, 11 Idaho 702. 

Ill.—Cogley v. Cogley, 170 N.E. 208, 
338 Ill. 400. 


Ind.—Mallett v. Page, 8 Ind. 364. 


Iowa.—Cunningham y. Cunning- 
ham, 101 N.W. 470, 125 Iowa 681. 


Me.—Warren v. Ireland, 29 Me. 62. 


Md.— Vogel v. Vogel, 145 A. 870, 157 
Md. 147; Springer v. Springer, 125 
A. 162, 144 Md. 465; State v. Wingert, 
104 A. 117, 132,Md. 605; Walsh v. 
McBride, 19 A. 4, 72 Md. 45; Six v. 
Shaner, 26 Md. 415; Sewell v. Baxter, 
2 Md.Ch. 447 [aff 3 Md. 334]. 


Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 


Neb.—Brownell v. Stoddard, 60 N. 


83 P. 


W. 380, 42 Neb. 177. 


Okl.—Simpson v. Drake, 217 P. 366, 
367, 90 OkKl. 263 [quot Cyc]; Flesner 
v. Cooper, 134 P. 379, 39 Okl. 133. 


Or.—Portland Trust Co. v. Coulter, 
31 -P.. 280, 23 Or. 181: 


Pa.—Feely v. Hoover, 18 A. 611, 130 
Pa. 107. 


R.I.—Paulson v. 
SZ) O MEM SOs 


S.D.—Farmers’, etc., Bank v. Kim- 
ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 393, 36 Am.S.R. 739. 


Tex.—Bargna v. Bargna, (Civ.App. 
127 S.W.. 1156: : DP 


Utah.—Gay v. Young Men’s Consol. 
Co-operative Mercantile Inst., 107 P. 
237, 37 Utah 280. 


Eng.—Sherwood v. Walker, 6 Beav. 
401, 49 Reprint 880 [aff 8 Jur. 229]. 


See Maas v. Sisters of Mercy of 
Vicksburg, 99 So. 468, 135 Miss. 505 
(stating that trusts arise by opera- 
tion of law for the purpose of carry- 
ing out the presumed intention of the 
parties or without regard to their in- 
tention for the purpose of protecting 
the rights of the parties). 


“The rule of resulting trust de- 
pends upon the equitable presumption 
of intention.” Cawthon vy. Jones, 113 
So. 231, 232, 216 Ala. 260. 


[a] No resulting trust arises in 
officer’s fees, in favor of one paying 
for official acts. Williams v. Ford, 
CRex:Civ. App)! 27. Sowresecs 


[b] Where holder of legal title to 
land in which another has some bene- 
ficial interest sells the same, and re- 
ceives the purchase price, he becomes, 
not the trustee, but the debtor, of 
the beneficial owner, for moneys had 
and received, to the extent of his pro 
rata share in the property. Cunning- 
101 N.W. 470, 


Paulson, 145 A. 


ham y. Cunningham, 
125 Iowa 681. 


[ec] Thus, whether title taken by a 
mother in her son’s name was held in 
trust after mother’s death depends 
on the mother’s intention when the 
conveyance was made and not her 
intention in the future. Paulson v. 
Paulson, 145 A. 312, 50 R.I. 86. 

Necessity that resulting trust arise, 
if at all, the instant title passes see 
infra § 145. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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there is always the element of an intention to create: 
a trust,7° which is not expressed’® but is implied or 
presumed by law from the attendant circumstances’? 
and without regard to the particular intention of the 
parties,** so, in a proper case, the trust may exist 
notwithstanding the party. to be charged as trus- 
tee may never have agreed to the trust and may 


have really intended to resist it.79 


a resulting trust is designed to carry the presumptive 
intention of the parties into effect, not to defeat it,®° 
it must be consistent with the intention of the parties 
at the time of the acquisition of the property’! and 
will not be presumed or implied unless taking all the 
circumstances together it is the fair and reasonable 
interpretation of their acts and transactions.’? 
resulting trust will not be created or enforced con- 
trary to the ascertained intention of the parties.®? 
So, while it is not essential to the creation of a 
resulting trust that the proof should show there 


75. Sieger v. Sieger, 202 N.W. 742, 
162 Minn. 322, 42 A.L.R. 1; Avery v. 
Stewart, 48 S.E. 775, 136 N.C. 426, 434, 
68 L.R.A. 776. 

[a] Determination of whether a 
resulting trust arises from a transac- 
tion depends entirely upon the in- 
tention of the parties themselves. 
Spradling v. Spradling, 142 S.W. 848, 
101 Ark. 451. 

76. U.S.—Walrath v. Roberts, 
F.(2d) 443. 

Kye VAIS Ht.) Ve ALES, 
1111, 140 Ky. 283. 

Md.—Vogel v. Vogel, 145 A. 370, 
157 Md. 147; Walsh v. McBride, 19 A. 
4, 72 Md. 465. 

Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 


Okl.—Flesner v. Cooper, 134 P. 379, 
39 OKl. 133. 


S.D.—Farmers’, ete., Bank v. Kim- 
ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 36 Am.S.R. 739. 

77. Fla.—Semple v. Semple, 105 
So. 134, 90 Fla. 7; Sorrels v. McNal- 
ly, 105 So. 106, 89 Fla. 457. 

Iowa.—Williams v. Williams, 78 N. 
W. 792, 108 Iowa 91, 95; Dunn v. Zwil- 
ling, 62 N.W. 746, 94 Iowa 233, 237. 
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130 S.W. 


Ky.—Wright v. Yates, 130 S.W. 
1111, 140 Ky. 283. 
Minn.—Sieger v. Sieger, 202 N.W. 


742, 162 Minn. 322, 42 A.L.R. 1. 


N.C.—Avery v. Stewart, 48 S.E. 775, 
136 N.C. 426, 68 L.R.A. 776. 


Okl.—Cousins v. Wilson, 220 P. 923, 
94 Okl. 29. 


S.D.—Farmers’, etc., Bank v. Kim- 
ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 393, 36 Am.S.R. 739. 


But see Jenkins v. Eldredge, 13 F. 
Cas.No. 7,266, 3 Story 181 (holding 
that a resulting trust can only prop- 
erly arise by the consent of the par- 
ties). 

[a] Evidence of intention to create 
a resulting trust is not  neces- 
sary to its existence. Lutyens v. Ahl- 
rich, 139 N.E. 50, 308 Ill. 11. 


78. Dahlgren v. Dahlgren, 55 App. 
D.C. 52, 1 F.(2da) 755 [cert den 45 S.Ct. 
125, 266 U.S. 626, 69 L.Ed. 475]; Maas 
vy. Sisters of Mercy of Vicksburg, 99 
So. 468, 135 Miss. 505; Bryant v. 
Mahan, 264 P. 811, 130 Okl. 67. See 
National Bank of Idaho v. D. W. 
Standrod & Co., 272 P. 700, 47 Idaho 
93 (“The intention must not be relat- 
ed directly to the creation of the 
trust, for in that case there would be 
an express trust’’); Crawford v. Hurst, 
132 N.E. 521, 299 Ill. 503 (holding 


TRUSTS 


However, since 


self.86% 


A 


that the intention of the parties to a 
resulting trust is not necessary to its 
existence, but such a trust results 
from the fact that one man’s money 
has been invested in land and the con- 
veyance taken in the name of an- 
other). 

“A ‘resulting trust’ arises where, 
from the conditions of facts existing, 
regardless of any intent on the part 
of the beneficiary, the law presumes a 
trust.” Bryant v. Mahan, 264 P. 811, 
812, 130 OKI. 67. ; 


79. Stevens v. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708; O’Donnell v. Mc- 
Cool, 154 P. 1090, 89 Wash. 537 [quot 
@yel. 

80. Byers v. Danley, 27 Ark. 77; 
Patrick v. Cock, 26 N.E. 658, 135 I11. 
499,112 TE. Bet 573. 


81. Burns v. Veritas Oil Co., (Tex. 
Civ.App.) 230 S.W. 440. 


ae Penman v. Slocum, 


83. Pressy v. Slezak, (Mo.) 278 S. 
W. 382; Hecker v. Vanhook, (Mo.) 
246 S.W. 337; Jacks v. Link, 236 S.W. 
10, 291 Mo. 282; Morford v. Stephens, 
(Mo.) 178 S.W. 441; Linney v. Cleve- 
land Trust Co., 165 N.E. 101, 120 Ohio 
St. 345. 

[a] Bule dependent on pleading 
and evidence.—Rule that equity will 
not create nor enforce trust, contrary 
to the intention of the parties, is in- 
applicable, where intent was not 
pleaded or proved. Pressy v. Slezak, 
(Mo.) 278 S.W. 382. 


84 Frewin v. Stark, 149 N.E. 588, 
Bile GD Biss 


85. Spradling v. Spradling, 142 S. 
W. 848, 101 Ark. 451; Patrick v. Cook, 
26 N.EB. 658, 135) Ill. 499, 11 L.R.A. 
573; Neppach v. Norval, 240 P. 883, 
JAP «PH COSMIC Ory boc. 


“A resulting trust is to be implied 
only where it appears that the taker 
is not intended to take beneficially.” 
Jones v. Davies, 8 Ch.D. 205, 216. 

86. De Hihns v. Free, 49 S.E. 841, 
70 S.C. 344. 

864. Larisey v. Larisey, 
129, 93 S.C. 450. 

87. Sorrels v. McNally, 105 So. 106, 
89 Fla. 457; Ring v. McCoun, 10 N.Y. 
268; Anstice v. Brown, 6 Paige (N. 


aNEY 


77 S.E. 


Y.) 448; Leggett v. Dubois, 5 Paige 
(N.Y.) 114, 28 Am.D. 413; Dumas v. 
Carroll, 99 S:‘E. 801, 112) S.C, 284; 


Coleman v. Parran, 28 S.E. 769, 43 W. 
Va. 737. See Wilson v. Warner, 93 A. 
533, 89 Conn. 243 (where an express 
agreement in writing made by the 
parties subsequent to the transfer 
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was an agreement to that effect, it may be defeated 
by proof of an understanding between the parties 
that no trust should result,’* as where there is an 
intent that the party in whose name the property 
is taken should hold it as his own,’ or where there 
is an express agreement in writing showing an in- 
tent not to create a trust.*® 


Parol evidence is admissible to rebut the presump- 
tion that a person paying the consideration for a 
conveyance intends the beneficial interest for him- 


[§ 142] (3) Express Trust or Attempt To Create 
Express Trust for Same Purpose. 
cannot arise where there is an express trust declared 
by the parties or evidenced by a written declaration 
thereof,** and where an agreement is made at the 
time of the transaction to hold the property on a 
different trust from that which would arise by im- 
plication of law,** or where the trustee is expressly 


A resulting trust 


was ‘theld not to destroy a resulting 
trust where it was relied on not to 
establish an express trust but the pre- 
sumption of a gift, and the trust was 
not declared in writing at the time of 
the transaction); Cotton v. Wood, 25 
Iowa 43 (holding that the consent of 
the trustee to hold the title to lands 
for the benefit of the cestui que trust, 
or an agreement to do so, in a case of 
a resulting trust, will not change its 
character, and bring it under the stat- 
ute requiring express trusts to be in 
writing). 

“Where there is express trust, there 
cannot be resulting or implied trust.” 
Stelling v. Stelling, 153 N.E. 718, 720, 
323 Ill. 122. See to same effect Ben- 
oa v. Dempster, 55 N.H. 651, 183° Til. 


[a] Mere fact that the grantor 
sues third parties to recover posses- 
sion of part of the property, after he 
has conveyed it in trust for himself 
and wife, but before the deed is ac- 
knowledged or recorded, does not 
show a resulting trust in his favor, as 
against the evidence of the grantee 
that he holds the property in trust 
solely for the grantor and his wife, or 
the survivor. Donahoe v. Chicago 
@ricket<Club; 7525 Nos 351s Sha eee 
351. 


88. Cal.—Breitenbucher v. Oppen- 
heim, 116 P. 55, 160 Cal. 98. 


Conn.—Wilson v. Warner, 93 A. 533, 
89 Conn. 243. 


Idaho.—National Bank of Idaho v. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93. 


N.H.—Dow v. Jewell, 21 N.H. 470. 


N.C.—Rush v. McPherson, 97 S.E. 
613, 176 N.C. 562. 


S.C.—Surasky v. Weintraub, 73 S.E. 
1029, 90 S.C. 522. 


Tex.—Burns v. Veritas Oil Co., 
(Civ.App.) 230 S.W. 440 [quot Cyc]. 


See also Oberlender v. Butcher, 93 
N.W. 764, 67 Neb. 410 (holding that 
there was an express agreement that 
the donor should hold the fund, given 
as a gift, in trust for the donee, and 
therefore an express and not a result- 
ing trust arose). 


But see. In re Davis, 112 F. 129 
(holding that, where a purchaser of 
property who pays the consideration 
causes it to be conveyed to another 
with the intention that it shall be held 
in trust for the benefit of third per- 
sons, which intended trust fails be- 
cause of the statute of frauds, the 
grantee does not take the beneficial 
interest in the property but a trust 
results'in favor of the purchaser). 
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directed by the trust itself to take and hold the 
conveyance in his own name,®® a resulting trust will 
An express trust cannot be transformed 
into a resulting trust, merely because of the want 
of legal evidence to establish it as an express trust.?° 
However, although there is authority to the con- 
trary,®! it has been held that the fact that there 
has been an express trust declared by parol which 
is invalid because of the statutory inhibition®? will 
not prevent a trust from resulting by operation of 
law from the acts of the parties.?? 
cumstances are such as to give rise to a resulting 


not arise. 


fa] “fhe identity required by the 
law is an identity existing between 
that zart of the agreement relied 
upon, and the agreement implied by 
the law.” Wilson v. Warner, 93 A. 
533, 5o55.99 Conn. 243. 

[b] hero is no resulting trust 
where parol evidence shows an agree- 
ment beyond what the law would im- 
ply. Surasky v. Weintraub, 73 S.E. 
1029, 90 S.C. 522. 

[ec] Agreements held identical.— 
(1) An agreement by a wife to whom 
rea} estate purchased by the husband 
is conveyad, that she will on the re- 
quest of the husband transfer to him 
the property, is identical with the 
agreement implied by law creating a 
resulting trust (Wilson v. Warner, 93 
A. 533, 89 Conn. 243) (2) and the trust 
is not affected by the fact that the 
agreement also contains a provision 
that if the wife shall outlive the hus- 
band, the title shall vest in her at his 
death, where the husband survives 
the wife and seeks to enforce the 
trust (Wilson v. Warner, supra). 

g9. Ring v. McCoun, 10 N.Y. 268. 

90. Heil v. Heil, 84 S.W. 45, 184 
Mo. 665; Hillman v. Allen, 47 S.W. 
509, 145 Mo. 688; Green v. Cates, 73 
Mo. 115. 

91. Bellasis v. Compton, 2 Vern. 
Ch. 294, 23 Reprint 790 (holding that 
“there being an express trust de- 
clared, though but by parol, there 
could be no resulting trust, for result- 
ing trusts are saved indeed by the 
Statute of Frauds and Perjuries; but 
are only saved and left as they were 
before the act [and] a bare 
declaration by parol, before the act, 
would prevent any resulting trust’). 

92. See supra §§ 32-45. 

93. Condit v. Maxwell, 44 S.W. 467, 
142 Mo. 266; Broadway Bldg. Co. v. 
Salafia, 132 A. 527, 47 R.I. 2638, 45 
A.L.R. 847. 

[a] Ineconsequential that parol 
trust void under statute of frauds.— 
“Nor will proof of a parol trust, 
which is unenforceable because of the 
statute of frauds, and which the title 
holder declines to recognize, prevent 
a trust from resulting unless the 
agreement has the effect of showing 
that the intention of the purchaser 
was that the beneficial interest should 
pass to the grantee of the legal title; 
and the fact that the enforcement of 
a resulting trust amounts to sub- 
stantially the same thing as enforcing 
the express parol trust, which is 
void under the statute of frauds, is no 
objection.”” Neppach v. Norval, 240 P. 
883, 242 P. 605, 607, 116 Or. 593 [quot 
Perry Trusts § 124]. 

94. Ala.—Rudulph v. Burgin, 122 
So. 432, 219 Ala. 461. 

Cal.—Breitenbucher v. Oppenheim, 
116 P. 55, 160 Cal. 98; Brichetto v. 
Raney, 245 P. 235, 76 Cal.App. 232; 
Gerety v. O’Sheehan, 99 P. 545, 9 
Cal.App. 447. 
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not a party. 


So, if the cir- 


Conn.—Wilson v. Warner, 93 A. 533, 
89 Conn. 243; Ward v. Ward, 22 A. 
149, 59 Conn. 188; Barrows v. Bohan, 
41 Conn. 278. 


Wla.—Murrell vy. Peterson, 
726, 59 Fla. 566. 


Ga.—Jackson v. 
236, 150 Ga. 544, 


Ill.—Walsh v. Stock Yards Trust & 
Savings Bank, 178 N.B. 102, 345 Il. 
265; Kochorimbus v. Maggos, 154 N. 
EH. 235, 323 Ill. 510; Mercury Club v. 
Keillen; se l53) IN: bien Wo Selioc ou ldlene ais 
John v. John, 158 N.E. 363, 322 Ill. 
235; Brennaman vy. Schell, 72 N.E. 
412, 212 Ill. 356; Furber v. Page, 32 
N.E. 444, 143 Dll. 622; Wallace v. Car- 


52 So. 


Jackson, 104 S.E. 


penter, 85 Ill. 590; Smith v. Smith, 
oy ae 189; Williams v. Brown, 14 


Meee aCe ee v. Leflore, 59 Miss, 


Mo.—Feis v. Rector, 239 S.W. 515. 


Okl.—Bobier v. Horn, 222 P. 238, 95 
Okl. 8. 


Or.—Neppach v. Norval, 240 P. 883, 
242 P. 605, 116 Or. 593. 


Pa.—Ott v. Duffy, 92 A. 201, 246 
Pa. 211, Ann.Cas.1915D 652: 


Vt.—Walston v. Smith, 39 A. 252; 
70 Vt. 19. 


[a] Thus (1) while neither an ex- 
press nor a resulting trust can be 
created by parol, yet where the trans- 
action is such that at the moment the 
title passes a resulting trust would 
arise in the absence of such parol 
agreement, Such agreement will not 
prevent a trust resulting. Mercury 
Club v. Keillen, 153 N.E. 7538, 3823 Ill. 
24. (2) Where a husband pays the 
purchase money for land from his own 
funds and has it conveyed to his wife, 
and the presumption of a gift to her 
arising is rebutted by evidence show- 
ing a resulting trust in the husband, 
such trust is not destroyed by the ex- 
press verbal, and: hence unenforce- 
able, agreement of the wife to hold 
title for his use. Jackson v. Jackson, 
104 S.B. 236, 150 Ga. 544. (3) Where 
plaintiff and defendant each contribut- 
ed to the purchase of land, and title 
was taken in defendant’s name, the 
fact that they agreed verbally that 
defendant should hold the title to 
such a proportion of the land as the 
amount contributed by plaintiff bore 
to the amount paid did not prevent 
the creation of a resulting trust. 
Gerety v. O’Sheehan, 99 P. 545, 9 Cal. 
App. 447. (4) The fact that there 
was an agreement for the purchase 
of the land in controversy, by which 
undivided interests were to be as- 
signed in exactly the same propor- 
tions afterwards fixed by the court 
in its findings in favor of a resulting 
trust, did not affect the validity of 
plaintiffs’ recovery. Breitenbucher v. 
Oppenheim, 116 P. 55, 160 Cal. 98. 
(5) Where a person causes land to 
be conveyed to another, the considera- 
tion moving from the former, upon an 


~ 
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trust, if is not affected by an express parol agree- 
ment between the parties to the same effect.°* 
resulting trust will not arise from a mere promise 
to execute an agreement declaratory of a trust, 
where the promise is upon certain conditions which 
the promisce refuses to comply with.®® 
is not precluded from setting up a resulting trust 
by reason of a declaration of trust to which he is 


A 


A person 


[§ 143] (4) Necessity for, and Effect of, Contract. 
A resulting trust does not arise out of the contract 
of the parties®’ but arises by implication of law 


agreement that the latter shall sell 
and convey the land, and with the 
proceeds pay certain debts of the 
former, and account to him for the 


residue. McCollister v. Willey, 52 
Ind. 382. 
95. Cella v. Brown, 144 F. 742, 75 


C.C.A. 608 [cert den 26 S.Ct. 766, 202 
U.S. 620, 50 L.Ed. 1174]. 

96. Quinn v. Quinn, 157 N.E. 641, 
260 Mass. 494. 

97. Ark.—Home Land & Loan Co. 
v. Routh, 185 S.W. 467, 123 Ark. 360, 
Ann.Cas.1917C 1142. 


Fla.—Sorrels v. McNally, 
106, 89 Fla, 457. 

Ga.—Berry v. Brunson, 143 S.E. 761, 
168 Ga. 523 [cit Cyc]. 

Idaho.—National Bank of Idaho vy. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93. 


Ill.—-Kinsch v. Kinsch, 181 N.E. 315, 


105 So. 


348 Tll. 446; Hummel v. Villmow, 
179 N.H. 438, 347 Ill. 58; Kedas v. 
Kedas, 174 N.E. 894, 342 Ill. 630; 


Tritchler v. Anderson, 165 N.E. 641, 
334 Ill. 211; Cohn v. Siegel, 165 Ni: 
227, 334 Ill. 30; Falgowski v. Daniel, 
164 N.H. 405, 333 Ill. 208; Brooks 
VerGretz, 153 N.B., (643, 323 erie testes 
Stelling v. Stelling, 153 N.E. 718, 323 
Til. 122; John v. John, 153 New e6s. 
322 Ill. 236; Frewin v. Stark, 149 N.B. 
588, 3819 Ill. 35; Rolofson v. Malone, 
146 N.E. 169, 315 Ill. 275; Luytens v. 
Ahirich,. 139" INsEso/50), 8808s oleae: 
O’Donnell vy. O’Donnell, 135 N.E. 28, 
303 Ill. 31; Crawford v. Hurst, 132 N. 
EK. 521, 299 Ill. 503; McCarthy v. Mc- 
Carthy, 124 N.E. 578, 289 Ill. 365; 
Fox v. Fox, 95 N.E. 498, 250 Ill. 384; 
Wells v. Messenger, 94 N.E. 87, 249 
Ill. 72; Brennaman y. Schell, 72 N.E. 
412, 212 Ill. 356; Potter v. Clapp, 68 
N.E.. 81,: 203 Ill. 592, 96 Am.S.R. 322: 
Monson v. Hutchin, 62 N.E. 788, 194 
Ill. 431; McDonald v. Stow, 109 Ill. 
40; Remington v. Campbell, 60 Ill. 
516; Bruce v. Roney, 18 Ill. 67; Wil- 
liams v. Brown, 14 Ill. 200; McNight 
v. Drake, 143 Ill.App. 10. 


Iowa.—Byers v. McEniry, 91 N.W. 
797, 117 Iowa 499. 


Mo.—Ebert v. Myers, 9 S.W.(2d) 
1066, 320 Mo. 804; Clark v. Clark, 4 
S.W.(2d) 807, 319 Mo. 591; Bender v. 
Bender, 220 S.W. 929, 281 Mo. 478; 
Stevens vy. Fitzpatrick, 118 S.W. 51, 
218 Mo. 708. 


Mont.—First State Bank of Philips- 
burg v. Mussigbrod, 271 P. 695, 83 
Mont. 68; Feeley v. Feeley, 231 P. 
908, 72 Mont. 84; Wilson vy. Wilson, 
210 P. 896, 64 Mont. 533. 

S.C.—Surasky v. Weintraub, 73 S. 
LOZ ONS Cbe2s 

Wash.—In re Weir’s Estate, 236 P. 
285, 184 Wash. 560; Parkes v. Burk- 
hart, 172 P. 908, 101 Wash, 659 [mod 
reh on other grounds 178 P. 830, 105 
Wash. 586]; O’Donnell v. McCool, 154 
P. 1090, 89 Wash. 537. 


See also cases infra note 98. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1 


§ 143] 


from their acts and conduct apart from any con- 
tract,°® it being the creature of equity.®® 
may result without any contract or understanding 
between the trustee and cestui que trust,! and even 
in the total ignorance of the parties.” 
rations at the time of the purchase,*® or parol agree- 
ments between the parties made before or after the 
will not give rise to 


conveyance of the property, 


“Where an alleged trust must be 
established by agreement . it 
cannot bea resulting trust.” Ebert v. 
Hy eae 9 S.W.(2d) 1066, 1067, 320 Mo. 

“It [resulting trust] never arises 
out of contract or agreement that is 
legally enforceable.” O’Donnell v. 
epee 154 P. 1090, 1094, 89 Wash. 


[a] Tlustration.—Where a bill al- 
leges the conveyance of realty by de- 
fendant to his father, with the under- 
standing that the father was to re- 
tain it only for his support, and re- 
eonvey either by deed or will, such 
trust, arising from the agreement and 
not being implied from the existence 
of facts, is express, and not resulting. 
poe v. Hutchin, 62 N.E. 788, 194 

11 Be: 30 Bs 


98. U.S.—Walrath v. 
MAC) oa. 

Ala.—Butts v. Cooper, 44 So. 616, 
152 Ala. 375. 


Ark.—Stacy v. Stacy, 300 S.W. 4387, 
175 Ark. 763. 


Cal. Russ v. Mebius, 16 Cal. 350; 
Cummings v. Cummings, 203 P. 452, 55 
Cal.App. 433. 


Colo.—Walker v. Bruce, 97 P. 250, 
44 Colo. 109. 


Conn.—Dean v. Dean, 6 Conn. 285. 


Fla.—Sorrels v. McNally, 105 So. 
106, 89 Fla. 457. 

Ga.—Berry v. Brunson, 143 S.E. 761, 
168 Ga: 523 [eit Cyc]. 

Idaho.—American Mining Co. 
Trask, 156 P, 1136, 28 Idaho 642; 
Ames v. Howes, 93 P. 35, 13 Idaho 
756. 

T1l.—Hummel v. Villmow, 179 N.E. 
438, 347 Ill. 58; Kedas v. Kedas, 174 
N.E. 894, 342 Til. 630; Holmes v. Mor- 
His (3 N.E. 402, 842 Tl: 351; Tritch- 
ler v. Anderson, 165 N.E. 641, 334 Ill. 
211; Cohn v. Siegel, 165 N.E. 227, 334 
Til. 30; Falgowski v. Daniel, 164 N.E. 
405, 333 Ill. 208; Stelling v. Stelling, 
TH eN TE. Wests S28 ll. 1225) Brooks) Vv; 
Gretz, 153 N.E. 648, 323 Ill. 161; John 
v. John, 153 N.E. 363, 322 Ill. 236; 
Luytens v. Ahlrich, 139 N.E. 50, 308 
Tll. 11; Crawford v. Hurst, 132 N.E. 
S2IRI299 SLY 6083) McCarthy t-v.., Me- 
Carthy, 124 N He 578, “289 T= 865; 
Fox v. Fox, 95 N.E. 498, 250 Ill. 384; 
Wells v. Messenger, 94 N.E. 87, 249 
Ill. 72; Brennaman v. Schell, 72 N.E. 
412, 212 Ill. 356; Potter v. Clapp, 68 
N.E. 81, 203 Ill, 592, 96 Am.S.R. 322; 
Monson v. Hutchin, 62 N.IS. 788, 194 
Ill. 431; Jacksonville Nat. Bank v. 
Beesley, 42 N.E. 164, 159 Il]. 120; Van 
Buskirk v. Van Buskirk, 35 N.E. 383 
148 Ill. 9; Sheldon v. Harding, 44 ll. 
68; Bruce v. Roney, 18 Ill. 67; Wil- 
liams v. Brown, 14 Il. 200; Frorer v. 
Nicholson, 181 Iljl.App. 38. 


Miss.—Maas v. Sisters of Mercy of 
Vicksburg, 99 So. 468, 135 Miss. 505. 

Mo.—EHbert v. Myers, 9 S.W.(2d) 
1066, 320 Mo. 804; Clark v. Clark, 4 
S.W.(2d) 807, 319 Mo. 591; Sanford 
v. Van Pelt, 282 S.W. 1022, 314 Mo. 
175;' Bender v. Bender, 220 S.W. 929, 
281 Mo. 473; Stevens v. Fitzpatrick, 
118 S.W. 51, 218 Mo. 708. 


Mont.—First State Bank of Phil- 
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Roberts, 23 
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So a trust 


Verbal deela- 


lipsburg v. Mussigbrod, 271 P. 695, 83 
Mont. 68; Feeley v. Feeley, 231 FP. 908, 
72 Mont. 84. 


N.Y.—Foote v. Bryant, 47 N.Y. 544 
[aff 58 Barb. 258]. 


R.I.—Watson v. Thompson, 
I. 466. 


Wash.—In re Weir’s Estate, 236 P. 
285, 184 Wash. 560; Parkes v. Burk- 
hart, 172 P. 908, 101 Wash. 659 [mod 
reh on other grounds 178 P. 830, 105 
Wash. 586]; Belcher v. Young, 155 P. 
1060, 90 Wash. 303; O’Donnell v. Mc- 
Cool, 154 P. 1090, 89 Wash. 537 [quot 
Cyc]. 

“A resulting trust is raised by the 
law itself upon a particular estab- 
lished state of facts.” Crawford v. 
ore 132) NE: 621, 523, 524, 299 El. 

o- 

“A trust results from operation of 
law from the facts in the case and 
never by operation of any agreement, 
but from what the parties do and not 
what they agree to do.” Clark v. 
Clark, 4 S.W.(2d) 807, 809, 319 Mo. 
591. See to same effect Bender v. 
Bender, 220 S.W. 929, 930, 281 Mo. 
473. 


ey MAbs. 


99. 
77. 


Fla.—Sorrels v. McNally, 
106, 89 Fla. 457. 


Ga.—Berry v. Brunson, 143 S.E. 761, 
168 Ga. 523. 

Ill.—Cook v. Patrick, 26 N.E. 658, 
135 Til. 499, 11 L.R.A. 573. 


Ind.—Toney v. Wendling, 37 N.E. 
598, 138 Ind. 228. 


Mo.—Sanford v. Van Pelt, 282 S.W. 
1022, 314 Mo. 175. 


1. Williams v. Brown, 14 Ill. 200. 
2. Williams v. Brown, supra. 


Ss. Kelly v. Lehmann, 130 N.B. 875, 
297 Ill. 38; Plummer vy. Flesher, 92 
N.E. 8638, 246 Il. 313; Walter v. Klock, 
Fates aU, ARO) 


[a] Thus, where a son bought a 
lot, stating that he was going to build 
a house and make a home for himself 
and his mother, and that for taking 
care of his daughter the mother would 
have a home as long as she lived, the 
mother, on the son’s death, while en- 
titled to credit, as against the amount 
charged her for rentals, to the sums 
paid by her for repairs, taxes, interest 
on the mortgage, etce., and for the sup- 
port of the daughter, was not entitled 
to any balance that could be made a 
lien on the lot, there being no result- 
ing trust, she having paid no part of 
the consideration. Plummer y. Flesh- 
er, 92 N.E. 868, 246 Ill. 313. 


4. Cal.—Lincoln y. Chamberlain, 
214 P. 10138, 1014, 61 Cal.App. 399 [quot 
Cyc]. 

Ill.—Kelly v. Lehmann, 130 N.E. 
375, 297 Ill. 33; Roche v. Roche, 121 
N.E. 621, 286 Ill. 386; Hinshaw v. Rus- 
sell, 117 N.E. 406, 407, 280 Ill. 235 
[quot Cyc]; Plummer vy. Flesher, 92 
N.E. 863, 246 Ill. 313; Furber v. Page, 
82 N.E. 444, 143 Ill. 622; Remington 
v. Campbell, 60 Ill. 516; Walter v. 
Klock, 55 Ill. 362; McKnight v. Drake, 
143 Ill.App. 10. 


Ind.—Hostetter v. Auman, 20 N.E. 


Ark.—Byers v. Danley, 27 Ark. 
105 So. 
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a resulting trust unless the transaction is such that 
a trust results at the moment the title passes. 
the mere fact that the person to whom a conveyance 
is made has agreed tg purchase or hold the property 
for another, who has not paid any or has paid only 
a very small part of the purchase money, does not 
ereate a resulting trust in the latter’s favor,’ 
ticularly where such agreement is made after the 


Thus 


par- 


506, 119 Ind. 7, 


Iowa.—Byers v. McEniry, 91 N.W. 
797, 117 Iowa 499. 


Kan.—Roberts v. Roberts, 285 P. 
584, 130 Kan. 85. 
Ky.—Com. v. Chesapeake, etc., R. 


oo 21 S.W. 842, 94 Ky. 16, 14 Ky.L. 
681. 

Mont.—Lynch v. Herrig, 80 P. 240, 
82 Mont. 267. 

Ohio.—Stockton vy. Matson, 33 Ohio 
Cir @trel uos 


Tex.—Burns v. Veritas Oia eor, 
(Civ.App.) 230 S.W. 440; Erp v. 
Meachem, 130 S.W. 230, 61 Tex.Civ. 


App. 71; Williamson v. Gore, (Civ. 
App.) 73 S.W. 563; Arnold v. Ellis, 48 
S.W. 883, 20 Tex.Civ.App. 262. 


Wash.—In re Mason’s Estate, 164 P. 
205, 95 Wash. 564; Belcher v. Young, 
155 P. 1060, 90 Wash. 303; Croup v. 
De Moss, 138 P. 671, 78 Wash. 128. 


[a] MDlustration.—A father’s pur- 
chase of land in his own name, fol- 
lowing an oral agreement to convey 
to his son for services, does not create 
a resulting trust. Roberts v. Rob- 
erts, 285 P. 584, 130 Kan. 85. 


[b] Oral promise to convey real 
estate to a brother on payment of 
price does not create a resulting trust. 
in re Mason’s Estate, 164 P. 2.05, 95 
Wash. 564. 


[c] Promise by devisee.—A devise 
of land absolute in form, confirmed 
and made final by probate of the tes- 
tator’s will, without any contest with- 
in statutory period therefor, cannot 
be defeated by the assertion of an oral 
promise by devisee to hold the land in 
trust for another. Chapman vy. Whit- 
sett, 236 F. 873, 150.€.C. A. 135. 


[d] Agreement between grantee 
and purchaser in favor of another.— 
An oral agreement between a man an@ 
his mother that title to property pur- 
chased by the man with money fur- 
nished by the mother would be taken 
in the names of the man and his wife 
if made, was void under the statute 
of frauds, and, if regarded as an 
agreement creating a trust, was void 
under Pa. Act of April 22, 1856, § 4 
(PB. L.. 532); Pa. St. [1920] § 20193), 
Childs v. Stees, 293 F. 826 

5. Ala.—Hugthes v. Letcher 52° So. 
168, 168 Ala. 314; Watkins v. Carter, 
ail So. 318, 164 Ala. 456; Carlson v. 
Erickson, 51 So. Gos 164 Ala. 380. 


114 Ark. 128; Hackney yv. Butts, 41 

ABK. 43:93, 

aera eam La v. Friedman, 63 Cal. 
Ga.—lLyons vy. Bass, 34 S.E. 721, 

108 Ga. 578. 


Ill.— Walter v. Klock, 55 Ill. 362. 
Ind.—Hostetter vy. Auman, 20 N.E. 


506, 119 Ind. 7; Thorne v. Thorne, 18 
Ind. 462. 


Kan.—Grantham vy. Conner, 154 P. 
246, 97 Kan. 150. 


Ky.—Ewing v. Clore, 292 S.W. 824, 
2S Ky Sa Oe ay Ve Amburgey, 143 
Sew 1,083) 147 Ky 123. Benge Vs 
Benge, 238 S.W. 668, “15 Ky_L. 514. 


Mass.—Bourke v. Callanan, 35 N.E. 
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property has been purchased,® or where it does not 
appear that any valid consideration was given for 
Where, however, the purchase 
money is paid by the promisee,® or there is fraud 


such agreement.’ 


TRUSTS 


at the time of the sale,? or the promisee has an 


actual interest in the property or a bona fide claim 
thereto,1® the courts have, in various cases, held 
a trust to result although such situations are more 


460, 160 Mass. 195; Barnard v. Jewett, 
97 Mass. 87. 


Mich.—McGraw v. 
671, 82 Mich. 500. 


Minn.—Dougan v. Bemis, 103 N.W. 
882, 95 Minn.- 220. 


N.J.—Ostheimer v. 
Qo, Uo N-J-q. 539. 


N.Y.—Loomis v. Loomis, 60 Barb. 


Daly, 46 N.W. 


Single, 68 A. 


22 


Ohio.—Coolidge v. Smith, 5 Ohio 
N.P.N.S. 481. 


Pa.—Banes v. Morgan, 53 A. 1754, 
204 Pa. 185; Payne v. Patterson, 77 
Pa. 134; Kellum v. Smith, 33 Pa. 158; 
Appeal of McCall, 11 A. 206, 8 Pa.Cas. 
260; Moyer v. Yoder, 12 Pa.Dist.&Co. 
544; Beidler v. Miller, 1 Woodw. 222. 

R.I.—Whiting v. Dyer, 43 A. 181, 21 
R.I. 278. x 

Tex.—Burns v. Veritas Oil Co., (Civ. 
App.) 230 S.W. 440 [quot Cyc]. 

Utah.—Chadwick v. Arnold, 95 P. 
527, 34 Utah 48. 

Wash.—-Croup v. De Moss, 
671, 78 Wash. 128. 


W.Va.—-Woods v. Ward, 37 S.E. 520, 
48 W.Va. 652. 

Wis.—Whiting v. Gould, 2 Wis. 552. 

“Where no money is advanced, and 
there is nothing more in the transac- 
tion than is implied from the violation 
of a parol agreement, equity will not 


13st es 


decree the purchaser a_ trustee.” 
Peel v. Peel, supra. 
[c] Agreement to purchase land 


and convey it to another.—(1) Where 
a person having no interest in certain 
real estate orally agrees with another 
that the latter shall purchase it with 
his own funds, taking the title in his 
name, and that he shall thereafter 
convey it to the first person at an 
agreed price, no resulting trust arises. 
Chadwick v. Arnold, 95 P. 527, 34 Utah 
48. (2) An oral agreement whereby 
decedent agreed to lend complainant 
the money used in paying for land and 
told the legal title for complainant 
until payment of the loan fails to es- 
tablish a resulting trust, and shows a 
parol trust in violation of law. 
Hughes v. Letcher, 52 So. 914, 168 Ala. 
314. (3) <A parol promise to pur- 
chase land and sell it to another, on 
the tender of a certain sum within a 
stated time, does not, on that account, 
give rise to a resulting trust in favor 
of the person to whom such promise 
is made, although on the faith thereof 
he abandons pending negotiations be- 
tween thimself and the owner of the 
jand, and consents that the person 
making the promise shall himself pur- 
chase the land and take title thereto 
in his own name. Lyons v. Bass, 34 
S.E. 721, 108 Ga. 573. (4) Where one 
buys for himself land which he had 
orally agreed to buy for another, a 
trust will not result, although the 
former was enabled to purchase the 
jand at a commissioner’s sale at an 
inadequate price, because others re- 
frained from bidding after hearing of 
the agreement. Whiting v. Dyer, 43 
A. 181; 21 RL. 278. (5) Where the 
purchaser of land on foreclosure gave 


the former owner an option to repur-'! 


chase within a stated time which op- 
tion was exercised by another in 
behalf of the former owner upon an 
express parol agreement to convey to 
the former owners upon payment of 
the money within a specified time, 
which payment was never made, a 
resulting trust did not arise in favor 
of the former owner. Banes v. Mor- 
gan, 53 A. 754, 204 Pa. 185. 


[b] Promise to permit repurchase. 
—Where an owner has vested his 
grantee with the legal title to lands, 
and such grantee conveys to one who 
pays the purchase price, and orally 
agrees with the original owner that 
he may repurchase the land at any 
time within two years, there is no re- 
sulting trust created. Riggin v. Rob- 
inson, 83 A. 143, 117 Md. 81. 


[ec] Purchase at sheriff’s sale.— 
A mere promise to purchase real es- 
tate at a sheriff’s sale, and to convey 
it to defendant in the execution when- 
ever he shall repay the purchasers 
their advances to him, does not raise 
a resulting trust in favor of defend- 
ant. Lancaster Trust Co. v. Long, 
69 A. 998, 220 Pa. 499; Kellum Vv. 
Smith, 33 Pa. 158; Barnet v. Dough- 
erty, 32 Pa. 871; McCall’s Appeal, 
dt A. 206, 8 Pa.Cas. 260s (Moyer vs 
Yoder, 12 Pa.Dist.&Co. 544; Faust v. 
Faust, 1 Leg.Reec. (Pa.) 248; Schu- 
macher v. Wurtz, 1 Leg.Rec. (Pa.) 
166; Carbondale First Nat. Bank v. 
Cowperthwaite, 10 Wkly.N.C. (Pa.) 
532. 


[d] Purchase at foreclosure sale.— 
Where purchaser of land under fore- 
closure takes the title in his own 
name and gives his note for the pur- 
chase money, no resulting trust arises 
in behalf of the owner of the equity 
of redemption because of a parol 
agreement between him and the pur- 
chaser that the latter should hold the 
title for his benefit, where no consid- 
eration is paid by such holder of the 
equity. Walter v. Klock, 55 Ill. 362. 


fe] Purchase at assignee’s sale.— 
(1) A parol agreement to purchase 
property at an assignee’s sale, and to 
hold it in trust and convey the same 
when paid the purchase-money, does 
not raise a resulting trust. Fogel v. 
Schall, 4 A. 339, 1 Pa.Cas. 533. (2) 
So, where a bank, through its presi- 
dent, makes a parol agreement with 
an insolvent debtor to purchase his 
land at the assignee’s sale, and to 
reconvey it to him upon payment of 
his indebtedness to the bank in addi- 
tion to payment of the amount paid 
for the land, as the bank uses its 
own money in the purchase, and no 
fraud is practised in obtaining the 
title, the parol agreement does not 
raise a resulting trust in the debtor 
that can be enforced. Longdon vy. 
Clouse, 1 A. 600, 1 Pa.Cas. 178. 

Agreement to purchase for joint 
benefit see infra § 185. 

Effect of statute of frauds generally 
see infra § 150. 

6. Milner v. Stanford, 14 So. 644, 
102 Ala. 277; Wallaces v. Marshall, 9 
B.Mon. (Ky.) 148. 

[a] Iustration. — A _ resulting 
trust does not arise where a person, 
after buying land, tells another that 


[§ 143 


often treated as giving rise to constructive trusts.*? 
A trust may result from a grant or contract, the pur- 
pose of which turns out to be incapable of perform- 
ance or of specific performance.*? 


Effect of agreement. However the mere existence 
of an agreement or understanding between the par- 
ties will not necessarily destroy a resulting trust,‘* 


he has bought it for him, and that he 
can have it for the amount paid and 
an additional sum, although the 
proposition is accepted and the money 
paid. Milner v. Stanford, 14 So. 644, 
102 Ala. 277. 


7. Barnard v. Jewett, 97 Mass. 87; 
Loomis v. Loomis, 60 Barb. (N.Y.) 22; 
Burns v. Veritas Oil Co., (Tex.Civ. 
App.) 230 S.W. 440 [quot Cyc]. 


[a] Illustration. — A _ resulting 
trust in land is not established by 
evidence of an oral promise by the 
grantee to convey the land to com- 
plainant whenever complainant should 
repay to him, with interest, the money 
advanced by him for the purchase, 
when it does not appear that any valid 
consideration was given for this 
promise. Barnard v. Jewett, 97 Mass. 


8. Lancaster Trust Co. v. Long, 69 
A. 993, 220 Pa. 499; Kellum v. Smith, 
33 Pa. 158; Barnet v. Dougherty, 32 
Pa. 371; McCall’s Appeal, 11 A. 206, 
8 Pa.Cas. 260; Moyer v. Yoder, 12 Pa. 
Dist.&Co. 544; Faust v. Faust, 1 Leg. 
Rec. (Pa.) 248; Schumacher v. Wurtz, 
1 Leg.Rec. (Pa.) 166; Carbondale 
First Nat. Bank v. Cowperthwaite, 10 
Wkily.N.C. (Pa.) 532. 


[a] Rule applies to promise to 
purchase real estate at sheriff’s sale 
and convey it to another. ‘Lancaster 
Trust Co. v. Long, 69 A. 993, 220 Pa. 
499; Kellum v. “Smith,@ 133 Pal 15s; 
Barnet v. Dougherty, 32 Pa. 371; Mc- 
Call’s Appeal, 11 A. 206, 8 Pa.Cas. 260; 
Moyer v. Yoder, 12 Pa.Dist.&Co. 544; 
Faust v. Faust, 1 Leg.Rec. (Pa.) 248; 
Schumacher v. Wurtz, 1 lLeg.Rec. 
(Pa.) 166; Carbondale First Nat. 
Bank v. Cowperthwaite, 10 Wkly.N.C. 
(Pas) 532. 


9. McCall’s Appeal, 11 A. 206, 8 
Pa.Cas. 260. 


10. Webb v. Vercoe, 258 P. 1099, 
201 Cal. 754, 54 A.L.R. 1200; Poulet 
v. Johnson, 25 Ga. 403; Day v. Am- 


burgey, 143 S.W. 1038, 147 Ky. 123; 
Lancaster Trust Co. v. Long, 69 A. 
993, 220 Pa. 499; Carbondale First 
Nat. Bank v. Cowperthwaite, 10 Wkly. 
NC. > Cea) 538 25 


[a] Bule applies to purchase at: 
(1) Judicial sale. Day v. Amburgey, 
143 S.W. 1038, 147 Ky. 123. (2) Mort- 
gage foreclosure sale. Webb v. Ver- 
coe, 258 P. 1099, 201 Cal. 754, 54 A. 
L.R. 1200. (3) Sheriff’s sale. Poulet 
v. Johnson, 25 Ga. 4038; Lancaster 
Trust Co. v. Long, 69 A. 993, 220 Pa. 
499; Carbondale First Nat. Bank v. 
Cowperthwaite, 10 Wkly.N.C. 532. 


{[b] However, in the absence of a 
contract, it cannot be inferred that 
the purchaser at a tax-sale of land 
bought it as trustee for the former 
owner, merely because the former 
owner thereafter refunded to the pur- 
chaser all he had paid at the sale, and 
the purchaser then quitclaimed to him 
part of the property. Davis v. Sco- 
vern, 32 S.W. 986, 130 Mo. 303. 

ll. See infra § 225. 


12. Wright v. Chilcott, 121 P. 895, 
122 P. 765, 61 Or. 561. 


13. Byers v. Doheny, 287 P. 988, 


105 Cal.App. 484; Neppach vy. Norval, 
240 P. 883, 242 P. 605, 116 Or. 593. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and it may be considered as throwing light on their 
intention’* or in establishing the fact of the owner- 
ship of the purchase money and how it was in- 


vested.t® 


[§ 144] (5) Fraud. Although it has been said in 
some ‘cases in which resulting trusts were apparently 
confused with constructive trusts that resulting 
trusts arise by operation of law because of fraud 
which is an essential element,’® a resulting trust is 
not based upon fraud or misrepresentation,!? and 
fraud is not a necessary element of a resulting 
trust*® and it is not necessary that there be any- 


See Surasky v. Weintraub, 78 S.E. 
1029, 90 S.C. 522 (holding that the 
doctrine of resulting trusts has no 
application when there is an express 
agreement between the parties). 


[a] Agreement one of the circum- 
stances.—Where a husband took title 
in himself to land purchased with the 
wife’s money under parol agreement 
to hold it for her, the trust resulting 
in the wife’s favor resulted from the 
acts of herself and her husband and 
not from the agreement between 
them, or rather, perhaps, from the 
acts accompanied by the agreement. 
OLGLV.. Duiry,..92, A. 201, 246 Pa. 211, 
Ann.Cas.1915D 652. 


Agreement to hold in trust see su- 
pra § 142. 

14. Ward v. Ward, 22 A. 149, 59 
Conn. 188; National Bank of Idaho 
v. D. W. Standrod & Co., 272 P. 700, 
47 Idaho 93; John v. John, 153 N.E. 
360, .000 Dll 236" SOtt. Vv. Dufty,, 9274. 
201, 246 Pa. 211, Ann.Cas.1915D 652. 

Intention as element of resulting 
trust see supra § 141. 


15. Lynch v. Herrig, 80 P. 240, 32 
Mont. 267. 


16. Havner Land Co. v. MacGregor, 
149 N.W. 617, 169 Iowa 5. See also 
Clavey v. Luney, 251 P. 232, 80 Cal. 
App. 20 (stating that a resulting trust 
may be declared for one injured by a 
judgment procured by extrinsic fraud 
but not where it was procured by in- 
trinsic fraud). 


{a] In Pennsylvania it is said that 
a resulting trust can only arise from 
some frauduluent act by or through 
which the title is obtained or by the 
payment of the money of the alleged 
use party for the purchase of the 
property at the time when the con- 
veyance is made. Artz v. Meister, 123 
A. 501, 278 Pa. 583; Jourdan v. An- 
drews, 102 A. 33, 258 Pa. 347; Mus- 
selman v. Myers, 87 A. 425, 240 Pa. 5; 
Bryan v. Douds, 62 A. 828, 213 Pa. 
221, 110 Am.S.R. 544, 5 Ann.Cas. 171; 
McCloskey v. McCloskey, 55 A. 180, 205 
Pa. 491; Evans v. McKee, 25 A. 148, 
152 Pa. 89; Kraft v. Smith, 11 A. 370, 
117 Pa. 183; Salter v. Bird, 103 Pa. 436; 
Bickel’s Appeal, 86 Pa. 204; Kellum v. 
Smith, 33 Pa. 158; Barnet v. Dough- 
erty, 32 Pa. 371; Appeal of McCall, 
11 A. 206, 8 Pa.Cas. 260; Watkins v. 
Watkins, 101 Pa.Super. 426; Johnson 
& Johnson v. Shrawder, 80 Pa.Super. 
125; Moyer v. Yoder, 12 Pa.Dist.&Co. 
544. 

Fraud as essential and distinguish- 
ing feature of constructive trusts see 
infra. § 215. 

17. Jackson v. 
236, 150 Ga. 544. 

18. Ferguson v. Robinson, 
W. 447, 258 Mo. 113. 

[a] Not necessary ingredients.— 
Dishonesty and deceit are not neces- 
sary ingredients of a resulting trust. 
Norton v. Norton, (Mo.) 43 S.W.(2d) 
1024. 

19. In re Davis, 112 F. 129, 7 Am. 
Bankr. 258; Talbott v. Barber, 38 N.E. 


Jackson, 104 S.E. 
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thing savoring of fraud, or misrepresentation, or 
mistake in the transaction.!® 


[§ 145] (6) Time of Creation.?° 


A resulting 


trust must result, if at all, the instant the title 


487, 11 Ind.App. 1, 54 Am.S.R. 491. 

20. Resulting trust as dependent 
upon intention of parties at time of 
conveyance see supra § 141. 

21. Alaska.—Williams v. Renza, 4 
Alaska 154. 


Conn.—Ward y. Ward, 22 A. 149, 
59 Conn. 188. 


Ill—kKedas v. Kedas, 174 N.E. 894, 
342 Ill. 680; Falgowski v. Daniel, 164 
N.E. 405, 333 Ill. 208; Brooks v. Gretz, 
153 N.E. 643, 323 Ill. 161; Mercury 
Club vy. Keillen, 153 N.E. 753, 323 I11. 
24; Frewin v. Stark, 149 N.E. 588, 319 
Ill. 35: Rolofson v. Malone, 146 N.E. 
169, 315 Ill. 275; Roche v. Roche, 121 
N.E. 621, 286 Ill. 336; Dodge v. Thom- 
as, 107 N.E. 261, 266 Ill. 76, Ann.Cas. 
1915C 1097; Wells v. Messenger, 94 
N.E. 87, 249 Ill. 72; Dick v. Dick, 50 
N.E. 142, 172 Ill. 578. 

Ind.—Kemp v. Elder, 
91 Ind.App. 65. 

Md.—Sewell v. Baxter, 
447 [aff 3 Md. 334]. 
Ree tare v. Lynde, 114 Mass. 

6. 

Mo.—Clark vy. Clark, 4 S.W.(2d) 807, 
3819 Mo. 591; Bender y. Bender, 220 
S.W. 929, 281 Mo. 473. 

N.J.—Wildeman y. Wildeman, 130 
Ave le 9 SsN OG. LOS Phillips s wv. 
Phillips, 86 A. 949, 81 N.J.Eq. 459 [aff 
91 A. 1070, 88 N.J.Eq. 345]; Whitley 
v. Ogle, 20..A. 284, 47 N.J.Eq. 67; 
Krauth v. Thiele, 18 A. 351, 45 N.J. 
Lote Pech |e 

N.Y.—Botsford vy. Burr, 2 Johns.Ch. 
405; Rogers v. Murray, 3 Paige 390. 


Ohio.—Stockton v. Matson, 33 Ohio 
Cin-CEUSUTO 


Or.—Chance y. Graham, 148 P. 63, 
TO Or. ahoee 


S.C.—Surasky v. Weintraub, 73 S.E. 
1029,°90. S;C. 522: 


Tex.—Hayworth v. Williams, 116 
S.W. 438, 102) Tex. 308, 132 Am.S.R. 
879; Burns v. Veritas Oil Co., (Civ. 
App.) 230 S.W. 440; Guest v. Guest, 
(Civ.App.) 208 S.W. 547; Williamson 
v. Gore, (Civ.App.) 73 S.W. 563; Ar- 
nold v. Ellis, 48 S.W. 883, 20 Tex.Civ. 
App. 262. 

Utah.—Thum v. Wolstenholme, 
P. 537, 21 Utah 446. 

Va.—McDevitt v. Frantz, 8 S.E. 642, 
85 Va. 740. 


Wash.—Belcher y. Young, 155 P. 
1060, 90 Wash. 303; Herriford v. Her- 
riford, 139 P. 212, 78 Wash. 429. 


See also infra § 161. 


“The trust results from the original 
transaction at the time it takes place, 
and at no other time. It cannot 
be mingled or confounded with any 
subsequent dealings whatever.” 
ford v. Burr, 2: Johns.Ch. (N.Y.) 405, 
416 [quot McDevitt v. Frantz, 8 S.E. 
642, 647, 85 Va. 740]. 

[a] “It must appear that the con- 
sideration was paid or money used at 
the time of the purchase, and as a 
part of the original transaction; and 
no subsequent and entirely independ- 


170 N.E. 90, 
2 Md.Ch. 
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Bots- 


passes, and will not arise on other than the state 
of facts existing when the property is acquired.?} 
It cannot be created by subsequent occurrences,” 
and, after the legal title has once vested in the gran- 
tee of a deed, a resulting trust cannot be raised so 
as to divest that legal estate by the subsequent ap- 
plication of the funds of a third person to the im- 
provement of the property or to satisfy the unpaid 


ent conduct, intervention or payment 
will raise any resulting trust.” Ar- 
nold v. Ellis, 48 S.W. 883, 886, 20 Tex. 
Civ.App. 262. 


[b] “One of the tests of a result- 
ing trust is whether such trust comes 
into existence at the very moment the 
title vests in the grantee.” Fox v. 
Fox, 219 N.W. 784, 787, 56 N.D. 899. 

[c] Illustrations—(1) Where a 
father undertakes to convey land be- 
longing to his children, and to in- 
vest the money received from the 
grantee in other land taken in his 
own name, the children cannot, by 
subsequently ratifying his act, cause 
a trust to result in their favor. 
Arnold v. Ellis, 48 S.W. 883, 20 Tex. 
Civ.App. 262. (2) A resulting trust 
will not arise in favor of a woman 
living in meretricious relations with 
aman at the time he purchased land 
in his own name out of anything she 
did contributing to the improvement 
of the property or any dealings be- 
tween them after the vesting of the 
title. Hayworth v. Williams, 116 S. 
W. 438, 102 Tex. 308, 132 Am.S.R. 879. 


_ [{d] In Pennsylvania (1) a result- 
ing trust must arise at the time the 
title rests in the alleged trustee. 
Justice v. Watkins, 119 A. 824, 276 Pa. 
138. (2) Neither subsequent fraud 
(Artz v. Meister, 123 A. 501, 278 Pa. 
583; Jourdan v. Andrews, 102 A. 33, 
258 Pa. 347; Musselman v. Myers, 87 
A. 425, 240 Pa. 5; McCloskey v. Mc- 
Closkey, 55 A. 180, 205 Pa. 491; Salter 
v. Bird, 103 Pa. 436; Kellum v. Smith, 
33 Pa. 158; Barnet v. Dougherty, 32 
Pa. 8713") Johnson) & “Johnson v. 
Shrawder, 80 Pa.Super. 125; Moyer v. 
Yoder, 12 Pa.Dist.&Co. 544) (3) nor 
subsequent payment (Artz v. Meister, 
supra; Musselman v. Myers, supra; 
Bryan v. Douds, supra; McCloskey 
v. McCloskey, supra; Salter v. Bird, 
supra; Kellum v. Smith, supra; Bar- 
net v. Dougherty, supra; Watkins v. 
Watkins, supra; Johnson & Johnson 
v. Shrawder, supra; Moyer y. Yoder, 
supra) will avail to raise such a trust. 


Prior or subsequent parol agree- 
ment as not creating resulting trust 
see supra § 143 note 4. 


22. Ark.—lLasker-Morris Bank & 
Trust Co. v. Gans, 200 S.W. 1029, 132 
Ark, 402. 


Mo.—Clark v. Clark, 4 S.W.(2d) 807, 
319 Mo. 591; Bender vy. Bender, 220 
S.W. 929, 281 Mo. 478. 


N.J.—Krauth v. Thiele, 18 A. 351, 
45 N.J.Eq. 407. 


Or.—Chance v. Graham, 148 P. 63, 
76 Or. 199. 


S.C.—Surasky v. Weintraub, 73 S.B. 
1029, 90 S.C. 62:2. 


Tex.—Arnold y. Ellis, 48 S.W. 883, 
20 Tex.Civ.App. 262. 


[a] Subsequent written acknowl- 
edgment.—Character of a resulting 
trust is not altered by a writing sub- 
sequently executed which acknowl- 
edges the existence of the trust. 
Lasker-Morris Bank & Trust Co. v. 
Gans, 200 S.W. 1029, 1382 Ark. 402. 
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[§ 146] c. Property or Interest Subject to Trust. 
The doctrine of resulting trusts in all of its phases 
applies alike to personal and to real property.?+* 
The trust may arise as to a part of the property or 
a part of the interest therein, and not as to the 
residue, according to the intent existing in each par- 
ticular case;?> but it is impossible to enforce it if 
the trust interest cannot be measured as to its 
value, or as to its fractional dimensions as compared 
with the whole property divided or undivided.?° 

[§ 147] d. Effect of Ilegality of Transaction.?? 
To raise a resulting trust the transaction must be 
honest;?8 a resulting trust cannot arise from acts 
contrary to public policy or a statute?® nor in favor 
of the guilty party out of acts which have their 
origin in a fraudulent purpose,*® as where a per- 
son conveys property to another in fraud of his 
ereditors.2+ So, where a husband eauses land to 
be conveyed to his wife in order to defeat the rights 
of a possible judgment ereditor, a resulting trust is 
not raised for the benefit of the husband;?? nor 


23. Rogers v. Murray, 3 Paige (N. Mass.—Caines v. 
Y.) 8390; Artz v. Meister, 123 A. 501,| 326, 248 Mass. 368. 
278 Pa. 583: McDevitt v. Frantz, 8 S. 


epee 85 Va. 740. See also infra § 
161. 
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Sawyer, 143 N.E. 


Mo.—Keener v. Williams, 271 S.W. 
Sell v. West, 28 S. 


[§§ 145-149 


can a wife recover as on a resulting trust where 
the husband assigned his share of an estate for the 
purpose of putting it beyond the reach of his credi- 
tors.°> However, if the property is a homestead 
so that it is exempt by law from lability for the 
owner’s debts and therefor not susceptible of a 
fraudulent alienation the fact that the beneficial 
owner transferred the legal.title to or caused it to 
be taken in the name of another so as to put it 
beyond the reach of his ereditors will not prevent 
the creation of the trust.** 


[§ 148] e. What Law Governs. Whether or not a 
resulting trust has arisen in respect of certain land 
is to be determined by the laws of the state in which 
the land is located.*® 


[§ 149] f. Statutery Provisions*°—(1) In Gen- 
eral. Although in several states resulting trusts, 
particularly those resulting from the payment of the 
purchase money and the taking of the conveyance 
in the name of another, have, except for certain ex- 
press exceptions thereto, been abolished by statute,** 
in the majority of jurisdictions they have not been 


bury v. De Niord, 152 N.Y.S. 763. 
Compare Sparks v. Taylor, (Civ.App.) 
87 S.W. 740 [rev on other grounds 90 
S.W. 485, 99 Tex. 411, 6 L.R.A.N:S. 


24. Vigne v. Vigne, 130 A. 816, 98 
N.J.Eq. 274; McClung v. Colwell, 64 
ae 890, 107 Tenn. 592, 89 Am.S.R. 
61. 

255 in re. Davis,, 12) Bo t29, 13d: 
Cook v. Patrick, 26 N.E. 658;,2135. Ll. 
499, 11 L.R.A. 573. 

“The trust may arise in an aliquot 
part of the property conveyed, or in 
an estate therein less than a fee sim- 
ple.” In re Davis, supra. 

26. Los Angeles, ete., Oil Co. v. 
eecidental Oil Co., 78 PB. 25, 144 Cal. 
528. 

27. Resulting trust: 

As not arising in favor of: 

Alien paying purchase money in 
jurisdictions where aliens are 
prohibited from owning real es- 
tate see Aliens § 24 note 31 [b]. 

Person contributing money for en- 
try on public land see infra § 194. 


From failure of express trust because 
contrary to statute or illegal see 
infra § 151. 

28. Murphy v. 

App.) 54 S.W.(2d) 
29. Murphy v. Johnson, supra; 

Wichita County v. Tittle, (Tex.Civ. 

App.) 27 S.W.(2d) 649 [aff (Commn. 

App.) 41 S.W.(2d) 11]. 


“A resulting trust cannot be de- 
clared if to do so would violate a 
positive rule of law _ or statute.” 
Wichita County v. Tittle, supra. 


_ [a] Bhus children’s petition against 
their father and those holding under 
father, alleging that their father, with 
community funds belonging to the 
children, acquired state homestead 
Jands in violation of homestead laws, 
does not show a resulting trust, al- 
though the children had no knowl- 
edge of illegal act. Murphy v. John- 
son, (Tex.Civ.App.) 54 S.W.(2d) 158. 

30. Ariz.—Brown v. Peterson, 233 
P. 895, 27 Ariz. 418 [reh den 235 P. 
WHAT eS eAri a. 12a. 

Ga.—Head v. Head, 136 S.E. 902, 
163 Ga. 578. 


Ill.— Jolly v. Graham, 78 N.E. 919, 
222 Ill. 550, 113 Am.S.R. 435. 


Johnson, (Tex.Civ. 
158. 


489, 307 Mo. 682; 
W. 969, 125 Mo. 621, 46 Am.S.R, 508. 

Okl.—Flesner v. Cooper, 162 P. 1112, 
62 Okl. 268. 


B.C.—Trumbell v. Trumbell, 27 B. 
Coma Guls 


[a] TIlustrations.—(1) A transfer 
of corporate stock under an agree- 
ment that it Should be returned when 
transferor had obtained divorce from 
his wife was a fraud upon the wife, 
and the agreement to return the stock 
cannot be enforced, because it dis- 
closes upon its face the fraudulent 
character of the transaction, and the 
transferor cannot have a resulting 
trust established or obtain any form 
of equitable relief. Caines v. Sawyer, 
143 N.E. 326, 248 Mass. 368. (2) 
Where a conveyance or transfer of 
realty is made by general warranty 
deed purporting to convey the entire 
title, but the grantor intends to create 
a secret trust in his own favor in 
fraud of the government so as to pre- 
vent it from contesting the validity 
of his entry on the land, a resulting 
trust will not arise. Flesner v. 
Coopers 162. 112 e628 Olde ciberu aco 
Where a parent, to evade laws of the 
United States, has placed legal title 
to property in the name of his daugh- 
ter, no trust results in favor of the 
parent, and equity will not assist him 
in establishing any right, legal or 
equitable, to such property when the 
true facts are shown. Brown v. Pe- 
terson, 233 P. 895, 27 Ariz. 418 [reh 
den 235 Pi 1117, 28 Arizid2d]; 


31. Barth v. Severson, 183 N.W. 
617, 191 Iowa 770; Green v. Cates, 73 
Mo. 115. 


Fraudulent conveyance as establish- 
ing trust in favor of creditors see 
Fraudulent Conveyances §§ 79, 80. 


32. Keener v. Williams, 271 S.W. 
489, 307 Mo. 682; McAuley v. Mc- 
Auley, 18 Man. 544, 


33. Saint v. Saint, 7 P.(2d) 374, 120 
Cal.App. 15. 


34. Cowles v. Cowles, 
%38, 89. Nebs 2327. 


25. Commissioner of Internal Reve- 
nue v. Molter, 60 F.(2d) 498; Acker v. 
Priest, 61 N.W. 2385, 92 Iowa 610; Pen- 
senneau v, Pensenneau, 22 Mo. 27; Ar- 


131 N.W. 


881] (holding that, where a husband, 
living with his wife in Ohio, induced 
her to mortgage her separate prop- 
erty to raise money to buy land in 
Texas, the title to which the husband 
agreed to take in’ the name of the 
wife, but failed to do so, whether the 
relation of debtor and creditor or 
trustee and cestui que trust existed 
between them was governed by the 
laws of Ohio). 


[a]. Thus (1) the courts of Iowa 
will determine the interests of par- 
ties relative to a resulting trust in 
land located in Kansas according to 
the Kansas statutes. Acker v. Priest, 
61 N.W. 235, 92 Iowa 610. (2) Where 
land is acquired in Missouri in ex- 
change for land in Illinois, the ques- 
tion whether the land in Illinois is 
held subject to a trust must be de- 
termined by the laws of that state. ° 
Pensenneau v. Pensenneau, 22 Mo. 27. 
(3) Whether wife has an interest in 
a Kansas farm standing in her hus- 
band’s name is determinable by Kan- 
sas law. Commissioner of Internal 
Revenue v. Molter, 60 F.(2d) 498. (4) 
In an action by a trustee in bank- 
ruptcy to impress with a trust, in 
favor of the creditors of the bankrupt, 
lands in Canada standing in the name 
of another, Canadian laws governed 
the transactions between the parties. 
Arbury v. De Niord, 152 N.Y.S. 768. 


36. Application of statutes of limi- 
som see Limitations of Actions °§ 
De 


87. See statutory provisions. 


[a] In Kentucky (1) St. § 2353 
abolishes the old equitable doctrine 
of resulting trusts, except in two 
cases expressly saved: First, where 
the title is taken in the name of the 
nominal purchaser; second, where the 
grantee, in violation of some trust, 
buys the land with the money or prop- 
erty of another. Neel’s Ex’r v. No- 
land’s Heirs, 179 S.W. 430, 166 Ky. 
455. (2) That statute by expressly 
providing when a trust would result 
denies it when the facts are not suf- 
ficient to allow it under the express 
language of the section. Ewing v. 
Clore, 292 S.W. 824, 219 Ky. 329. (3) 
But although resulting trusts are 
abolished, the grantee in a convey- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 149-150] 


abolished and are still in existence.38 


A statute restricting the purposes for which an 
express trust may be created®® does not apply to or 


prohibit resulting trusts.*° 
[§ 150] (2) Effect of Statutes 


Statutes Prohibiting Parol Trusts.‘*1 


ance is nevertheless liable to those 
contributing the purchase money, as 
for money had and received, the sta- 
tus of the parties being that of trus- 
tee and cestui que trust under an ex- 
press trust. Smith v. Smith,. (Ky.) 
121 S.W.. 1002. 

{b] In New York Real Prop. L. § 
94 was only intended to abolish the 
common-law trust resulting from the 
mere fact of payment of the consid- 
eration for realty by one person and 
the taking of title in the name of an- 
other, and based upon no other equi- 
ties between the parties, in view of 
§ 27. Whitaker v. Westberg, 208 N.Y. 
S. 688, 124 Misc. 556 [aff 313 N.Y.S. 
S355 215 App.Div. 785]. 

[ec] In Wisconsin St. (1911) §8§ 

2071, 2077 abolish resulting trusts ex- 
cept as they are saved by §§ 2078, 
2079. Friedrich v. Huth, 144 N.W. 
202, 155 Wis. 196; Richtman vy. Wat- 
son, 136 N.W. 797, 150 Wis. 385. 
. Effect of statutory provisions abol- 
ishing trusts created by payment of 
consideration for conveyance to an- 
other and exceptions thereto see in- 
fra § 156. 

38. Haliday v. Haliday, 56 App.D. 
C7179, “14 Fh. (20)-565; | Fackson—v. 
Jackson, 104 S.E. 236, 150° Ga. 544, 
And see cases supra §§ 139-148; in- 
fra §§ 150-214. See also Berthelot v. 
Isaacson, 278 F. 921 (holding that, 
while the law of Louisiana prohibits 
the creation of express trusts, it does 
not abolish implied trusts). 

[a] Doctrine criticised—It has 
been stated that “the doctrine of im- 
plied and resulting trusts is a very 
difficult one; indeed, it should be 
swept away by legislation, and should 
have no resting place in this state. 
It served its purpose long ago.’ Boy- 
er v. Floury, 5 S.E. 63, 80 Ga. 312. 

39. Generally see supra §§ 26-28. 

40. Western Union Tel. Co. v. 
Shepard, 62 N.E. 154, 169 N.Y. 170, 
58 L.R.A. 115. 

41. Prohibition of trusts in favor 
of person paying consideration for 
conveyance to another see infra § 156. 

42. Ala.—Rudulph v. Burgin, 12% 
So. 432, 219 Ala. 461; Beadle v. Seat, 
D5 SOs 243, 102 Ala. 532; Rose v. Gib- 
son, 71 Ala. BY 

Ark.—Bland vy. Talley, 6 S.W. 234, 
50 Ark. 71; Byers v. Danley, 27 Ark. 
Yhitfe 

Ky.—Parker v. Bodley, 4 Bibb 102; 
Nickels v. Clay, 14 Ky.L. 925. 

Mo.—State ex rel. Cruzen v. Ellison, 
211 S.W. 880, 278 Mo. 199 [rev (App.) 
202 S.W. 449]. 

N.H.—Crowley v. ee 
190,872) NL. 2.41. 

N.Y.—Foote v. Bryant, 47 N.Y. 544; 
Getman v. Getman, 1 Barb.Ch. 499. 

Pa——sSmith Vv. Smith, 27 Pa. 713805 
Marshall v. Keller, 14 A. 362, 10 Pa. 
Cas. 464. 

R.I.—Cetenich v. 
817, 41 R.I. 107. 

S.D.—Sutton v. Whetstone, 112 N. 
W. 850, 21 S.D. 341. 


56 A. 


Fuvich, 102 A. 


43. See supra § 140. 
44. U.S.—Hendrichs v. Morgan, 
167 F. 106, 92 C.C.A. 558; Albright 


Jenkins v. El- 
1,266, 3 Story 
16 F.Cas. 


v. Oyster, 19 F. 849; 
dredge, 13 F.Cas.No. 
181; Manning v. Hayden, 
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rule the statute of frauds or statute prohibiting 
parol trusts applies only to trusts expressly created 
or declared by the parties;42 and resulting trusts, 
since they arise by operation of law from the facts 


and circumstances attending the transaction,** are 


of Frauds and 
As a general 


No. 9,043, 5 Sawy. 860 [rev on other 
erounds ll S-Cty 607), L0G) Uns bS6jn2 7% 
L.Ed. 306]. 

Ala.—O’Rear v. O’Rear, 123 So. 895, 
220 Ala. 85; Pollak v. Millsap, 122 
SO.) 165 21 VATS 2 o.oo A. let. ek 0 
Moss v. Winston, 118 -So. 739, 218 
Ala. 364; Deming v. Lee, 56 So. 921, 
174 Ala. 410; Hughes v. Letcher, 52 
So. 914, 168 Ala. 314; Long v. Mech- 
em, 38 So. 262, 142 Ala. 405; Tillman 
v. Murrell, 24 So. 712, 120 Ala. 239; 
Beadle v. Seat, 15 So. 248, 102 Ala. 
532; Rose v. Gibson, 71 Ala, 35. 


Ark.—Davis v. Dickerson, 207 S.W. 
436,137 Ark. 14; Lasker-Morris Bank 
& LrustyCouves, Gans, 200 Saw. L029, 
132 Ark. 402; Crosby v. Henry, 88 S. 
W. 949, 76 Ark. 615. 


Cal.—Webb v. Vercoe, 258 P. 1099, 
201 Cal. 754, 54 A.L.R. 1200; Bier v. 
Lreisle, 156 P. 870; 1724Calsy 432 “We 
Mallagh v. De Mallagh, 19 P. 256, 77 
Cal. 126; Walton v. Karnes, 7 P. 676, 
67 Cal. 255; Dikeman v. Norrie, 36 
Cal. 94; Bayles v. Baxter, 22 Cal. 
575; Byers v. Doheny, 287 P. 988, 105 
Cal.App. 484. 


Canal Zone.—Kung Ching Chong v. 
Wing Chong, 2 Canal Zone 25. 


Colo.—Heuschkel v. Wagner, 239 P. 
873, 78 Colo. 61; Berry v. French, 135 
P. 985, 24 Colo.App. 519. 


D.C.—McCartney v. Fletcher, 11 
App.D.C. 1. 


Fla.—Croker v. Palm Beach Es- 
tates, 114 So. 225, 94 Fla. 171; Reid 
v. Barry, 112 So. 846, 93 Fla. 849; 
Caruthers v. Williams, 21 Fla. 485. 


Ga.—Broadwell v. Maxwell, 119 S. 
EK. 344, 30 Ga. 738; Jackson v. Jack- 
son, 104 S.E. 236, 150 Ga. 544; Chas- 
tain v. Smith, 30 Ga. 96; Poulet v. 
Johnson, 25 Ga. 403. 


Hawaii.—Jarrett v. 
wali 662. 


Idaho.—Pittock v. 
719, 15 Idaho 426. 


Ill.—Walsh v. Stock Yards Trust & 
Savings Bank, 178 N.E. 102, 345 I). 
265; Kochorimbus v. Maggos, 154 N. 
EB. 335, 323 Ill. 510; Frewin v. Stark, 
149 N.E. 588, 319 Ill. 35; Jones v. 
Jenkinson, 147 NUE. 128, 316 Ill. 264; 
East St. Louis Lumber Co. Vv. Schnip- 
per, 141 N.B. 542, 310 Ill. 150; Akin 
v. Akin, 114 N.B, 908, 276 Ill. 447; 
Froemke v. Marks, 102 N.E. 192, 259 
Ill. 146; Froemke v. Marks, 102 N.E. 
192, 259 Ill. 146; Brennaman v. Schell, 
72 N.E. 412, 212 Tl. 356; Towle v. 
Wadsworth, "30 N.E. 602, 35 N.E. 23, 
147 Ill. 80; Reynolds v. Sumner, 18 
N.E. 334, 126 111. 58, 9 Am.S.R. 523, i 
L.R.A. 327; Donlin v. Bradley, 10 N. 
Ht, 119 Di 42 Harris’ v. Mcin-= 
tyre, 8 N.E. 182, 118 Ill. 275; Scheerer 
v. Scheerer, 109 Ill. 11; Ward v. Arm- 
strong, 84 Ill. 151; Thompson vy. 
Thompson, 136 Ill.App. 28. 


Ind.—Prow v. Prow, 32 N.E. 1121, 
133 Ind. 340; Scheffermeyer v. Scha- 
per, 97 Ind. 70; McCollister v. Willey, 
52 Ind. 382; Resor vy. Resor, 9 Ind. 
347; Irwin v. Ivers, 7 Ind. 308, 63 
Am.D, 420; Elliott v. Armstrong, 2 
Blackf. 198. 


Iowa.—Hull v. Padgett, 223 N.W. 
154, 207 lowa 430; Havner Land Co. v. 
MacGregor, 149 N.W. 617, 169 Iowa 5; 
Culp v. Price, 77 N.W. 848, 107 Iowa 
133; Cotton v. Wood, 25 Iowa 43; Mc- 
Intire v. Skinner, 4 Greene 89; 
Brooks v. Ellis, 3 Greene 527. 


Manini, 2 Ha- 


Pittock, 98 P. 


valid notwithstanding such facts and eircumstances 
rest in parol,** and parol evidence is admissible to 


Kan.—Stahl v. Stevenson, 171 P. 
1164, 102 Kan. 447, 844; Aaron v. 
Rothrock, 169 P. 1161, 102 Kan. 272; 
Lyons ‘v. Berlaujoi? "PP? 52, 67" Kare 
426; Rayl v. Rayl, 50 P. 501, 58 Kan. 
585; Franklin v. Colley, 10 Kan. 260; 
Moore v. Wade, 8 Kan. 380. 


Ky.—Chappell v. Hensley, 290 S.W. 
705, 217 Ky. 749; Doom v. Brown, 188 
S.W. 475, 171 Ky. 469; Stark v. Can- 
nady, 3 Litt. 399, 14 Am.D. 76; Nick- 
els v. Clay, 14 Ky.L. 925; Mayo v. 
Hagar, 5 Ky.Op. 619. 


Me.—Kelley v. Hill, 50 Me. 470. 


Md.—Geise vy. Packendorf, 112 A. 
3, 187 Md. 675; Wilmer v. Dunn, 105 
A. 319, 1383 Md. 354; Beachey v. Hei- 
ple, 101 A. 553, 130 Md. 683; Mutual 
EY. Ins: .Co; ve Dealey 18, Wid 2670.9 


Am.D. 673; Faringer v. Ramsay, 4 
Md.Ch. 33; Sewell v. Baxter, 2 Md. 
Ch. 447 [aff 3 Md. 334]; Hollis v. 
Hayes, 1 Md.Ch. 479. 
Mass.—Williams  v. Commercial 
Trust Co., 177 N.E. 538, 276 Mass. 
508; Quinn v. Quinn, 157 N.E. 641, 
260 Mass. 494; Brady v. Brady, 130 
N.E. 677, 238 Mass. 302; Davis v. 


Downer, 97 N.E. 90, 210 Mass. 573; 
Peabody v. Tarbell, 2 Cush. 226. 


Miss.—Robinson y. Leflore, 59 Miss. 
148; Kelly v. Mills, 41 Miss. 267. 


Mo.—Robertson v. Woods, 263 S.W. 
135; Bryan v. McCaskill, 225 S.W. 
682, 284 Mo. 583; State ex rel. Cru- 
zen v. Ellison, 211 S.W. 880, 278 Mo. 
199 [rev (App.) 202 S.W. 4491; Me- 
Murray v. McMurray, 79 S.W. 701, 
180 Mo. 526; Butler v. Carpenter, 63 
S.W. 828, 163 Mo. 597; Pitts v. Weak- 
ley, 4.55,) SSW. L055.. 55.0 Mow 09s 
Plumb v. Cooper, 26 S.W. 678, 121 Mo. 
668; Cloud v. Ivie, 28 Mo. 578; Mor- 
ris v. Morris, 28 Mo. 114; Cason v. 
Cason, 28 Mo. 47; Anderson v. Bid- 
dle, 10 Mo. 23. 


Mont.—Wilson vy. Wilson, 210 P. 
896, 64 Mont. 533; Lynch v. Herrig, 
80 P. 240, 32 Mont. 267. 


Neb.—Bodie v. Robertson, 203 N.W. 
590, 113 Neb. 408; Doll v. Doll, 155 
N.W. 226, 99 Neb. 82; Doll v. ‘Doll, 
147 N.W. 471, 96 Neb. 185; Withnell 
vy. Withnell, 96 N.W. 221, 69 Neb. 605. 


Nev.—Miller v. Walser, 181 P. 437, 
42 Nev. 497; Levy v. Ryland, 109 Pr. 
905, 32 Nev. 460. 


N.H.—Crowley v. 
190, 72 N.H. 241; 
H. 187. 


N.J.—Baker v. Baker, 72 A. 1000, 75 
N.J.Eq. 305. 


N.M.—Mapel v. 
726, 28 N.M. 1. 


N.Y.—Johnson v. Brooks, 93 N.Y. 
337 [aff 46 N.Y.Super. 13]; Helms v. 
Goodwill, 64 N.Y. 642 [rev 2 Hun 410, 
4 Thomps. &C. 645]; Foote v. Bryant, 
47 N.Y. 544 [aff 58 Barb. 258]; Mc- 
Cahill v. MecCahill, 32) N.Y.S: 836.9 
Misc. 258; Malin v. Malin, 1 Wend. 
625;, Jackson v. Matsdorf, 11 Johns. 
91, 6 Am.D. 355; Ross v. Hegeman, 
2 Edw. 373; Wittner v. Burr Ave. De- 
velopment Corporation, 226 N.Y.S. 
124, 222 App.Div. 285. But see Heg- 
stad v. Wysiecki, 165 N.Y.S. 898, 178 
App.Div. 733 (holding that originally 
moral obligation to hold title to real- 
ty for another as owner was a trust, 
which would be executed by decree in 
chancery, but is now prevented by 
Real Prop. L. §§ 91-94, 242). 


N.C.—Greensboro Bank & Trust Co. 


Crowley, 56 <A. 
Page v. Page, 8 N. 


Starriett,, 205 3b. 
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establish the facts out of which they arise,4® even | in opposition to the denial in the trustee’s an- 


Na Scott, 114 Sh. 475, 84 ING. 1302) 
Shelton v. Shelton, 58 N.C. 292; Tur- 
ner v. Eford, 58 N.C. 106; Hanff v. 
Howard, 56 N.C. 440; Hargrave v. 
King, 40 N.C. 430. 

N.D.—Fox v. Fox, 219 N.W. 784, 56 
N.D. 899. 


Ohio.—Coolidge v. Smith, 5 Ohio N. 
P.N.S.» 481. 


Okl.—Bryant v. Mahan, 264 P. 811, 
130 Okl. 67; Bobier.v. Horn, 222 P. 
238, 95 Okl. 8; Clark v. Frazier, 177 
P. 589; Boyd v. Winte, 164 P. 781, 65 
Okl. 141; J. I. Case Threshing Mach. 
Co. v. Walton Trust '‘Co., 136 P. 769, 39 
Okl. 748; Flesner v. Cooper, 134 P. 
379,'39 OKI. 133. 


Pa.—Kauffman v. Kauffman, 109 A. 
640, 266 Pa. 270; Ott v. Duffy, 92 A. 
201, 246 Pa. 211, Ann.Cas.1915D 652; 
Asam v. Asam, 86 A. 871, 239 Pa. 295; 
Stafford v. Wheeler,. 938 Pa. 462; 
Stroud v. Kramer, 13 Pa.Dist.&Co. 
240; Com. v. Hoe, 26 Leg.Int. 124. 
See Carson v. Painter, 69 Pa.Super. 
490 (recognizing the rule). 

R.I.—Broadway Bldg. Co. v. Sal- 
ania, 132 A: 627, 47. R.1.9263, 45, ALR. 
847; Cetenich v. Fuvich, 102 A. 817, 
41 R.I. 107; Hudson v. White, 23 A. 
Dis laueve Ler OL. 


S.C.—McGuire v. McGowen, 4 S.C. 
Eq. 486. 

S.D.—Sutton v. Whetstone, 112 N. 
W. 850, 21 S.D. 341; Phillips v. Swen- 
son, 92 N.W. 1065, 16 S.D. 357. 


Tenn.—Heard v. Hilliard, 3 Tenn. 
Civ.A. 462. 


Tex.—Brotherton v. Weathersby, 
LISS we 505; 273) Tex. 471; Miller v. 
Thatcher, 9 Tex. 482, 60 Am.D. 172; 
Bagley v. Pollock, (Civ.App.) 19 S.W. 
(2d) 193; Hammond v. Clwer, (Civ. 
App.) 127 S.W. 889; Halsell v. Wise 
County Coal Co., 47 S.W. 1017, 19 Tex. 
Civ.App. 564. 


Utah.—Anderson v. Cercone, 180 P. 


586, 54 Utah 345; Chambers v. Em- 
ery, 45 P. 192, 13 Utah 374; Coffin v. 


Mcintosh, 34 P. 247, 9 Utah 315. 


Va.—Walraven v. Lock, 2 Patt.&H. 
547. 

Wash.—McSorley v. Bullock, 113 P. 
279, 62 Wash. 140; Borrow v. Borrow, 
76 P. 305, 34 Wash. 684. 


W.Va.—Tanner v. McCreary, 107 S. 
BE. 405, 88 W.Va. 658; Murry v. Sell, 
23 W.Va. 475. 


Wis.—Awe v. Domer, 197 N.W. 718, 
183 Wis. 268; Whiting v. Gould, 2 
Wis. 552. 

Alta.—Scheuerman v. Scheuerman, 
8 Alta.L. 417, 7 Alta.L. 380. 


B.C.—Sproule v. Clements, [1925] 2 
Dom.L.R. 784. 


“The transactions out of which a 
trust of this character arises may 
be proved by parol, but the trust it- 
self must rest upon the acts or situ- 
ation of the parties as proved, and 
not merely upon their declarations. 
The statute embraces only trusts 
which are created or declared by the 
parties.” Foote v. Bryant, 47 N.Y. 
544, 547. 

[a] Reason for rule.—“A resulting 
trust in land is created by operation 
of law,-and only because of being cre- 
ated by operation of law does it con- 
stitute an exception to the rule that 
a trust in land cannot be created or 
declared except in writing.” Withnell 
v. Withnell, 96 N.W. 221, 224, 69 Neb. 
605. 

[b] For example, the statute has 
been held not to apply to: (1) A pur- 
chase of land by a parent with mon- 
ey belonging to his minor daughter. 


Kauffman v. Kauffman, 109 A. 640, 
266 Pa. 270. (2) An oil and gas lease 
executed to one of several lessees for 
the benefit of all. Aaron v. Rothrock, 
169) PP at 6i 102 Kank (222 C3) ary 
agreement whereby defendants loan- 
ed plaintiff money to redeem land, 
taking deed to themselves as secu- 
rity. .O’Rear v. O’Rear, 123 So. 395, 
220 Ala. 85. (4) A promise by a pur- 
chaser at a sheriff’s sale to hold prop- 
erty for the owner until repaid from 
the rents and then return it. Schef- 
fermeyer v. Schaper, 97 Ind. 70. (5) 
A contract where defendant is to pur- 
chase a tax deed and acquire title 
thereunder by limitations and plain- 
tiff is to furnish a part of the money 
and ithe legal advice necessary and to 
have a certain portion of the land 
when title is perfected in defendant. 
Hammond y. Culver, (Tex.Civ.App.) 
128 S.W. 889. (6) A placing of title 
to propérty purchased by a married 
man living apart from his wife in 
the name of his sister to prevent the 
wife’s dower right from attaching, 
no actual fraud being intended. Asam 
v. Asam, 86 A. 871, 239 Pa. 295. (7) 
Acquisition of a patent to public 
land. Bryan v. McCaskill, 225 S.W. 
682, 284 Mo. 583. : 


45. Ala.—Tillman v. Murrell, 
So. 712, 120 Ala. 239. 


Ark.—Stacy v. Stacy, 300 S.W. 437, 
175 Ark. 763; Dillard v. Battle, 266 S. 
W. 80, 166 Ark. 241; Bray v. Timms, 
258 S.W. 338, 162 Ark. 247; Greer v. 
Greer, 244 S.W. 471, 155 Ark. 235; 
Pharr v. Fink, 237 S.W. 728, 151 Ark. 
305; Doyle v. Davis, 192 S.W. 229, 127 
Ark. 302; Home Land & Loan Co. v. 
Routh, 185 (SW. 467,0023 VArk 41360, 
Ann.Cas.1917C 1142; Milner v. Free- 
man, 40 Ark. 62; Byers v. Danley, 27 
ait 77; McGuire v. Ramsey, 9 Ark. 


Cal.—Mallagh v. Mallagh, 16 P., 
53by ) Milland \v,., sHathawaye.ci Cal, 
119; Nasaroff v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 286 P. 486, 
104 Cal.App. 551; Atkinson v. Boyn- 
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ton, 276 P. 356, 97 Cal.App. 759. 


Colo.—McPherrin vy. Fair, 141 P. 
472, 57 Colo. 333; Walker v. Bruce, 
97 P. 250, 44 Colo. 109. 


D.C.—Haliday v. Haliday, 56 App. 
D:Co 1797 11 B(2d)) 565s) Cookseya we 
Bryan, 2 App.D.C, 557. 


Fla.—Quinn v. Phipps, 113 So. 419, 
93 Fla. 805, 54 A.L.R. 1173; Rogero 
v. Rogero, 62 So. 899, 66 Fla. 6; John- 
ston vy. Shorehouse, 54 So. 892, 61 
Fla. 6; Geter v. Simmons, 49 So. 131, 
57 Fla. 423; Booth v. Lenox, 34 So, 
566, 45 Fla. 191; Lofton v. Sterrett, 
2 So. 837, 23 Wla. 565. 


Ga.—Jenkins vy. Lane, 115 S.E. 126, 
154 Ga. 454. 


Hawaii.—Jarrett v. Manini, 2 Ha- 
waii 667; Montgomery vy. Montgom- 
ery, 2 Hawaii 563. 


Idaho.—Pittock vy. Pittock, 
719, 15 Idaho 426. 


Ill.—Kedas v. Kedas, 174 N.E. 894, 
342 Ill. 6380; Falgowski v. Daniel, 164 
N.E. 405, 333 Ill... 208; Erewin v. 
Stark, 149 N.E. 588, 319 Ill. 35; Lord 
v. Reed, 98 N.E. 553, 254 Ill. 350, Ann. 
Cas.19138C 139; Brennaman v. Schell, 
72 N.E. 412, 212 Ill. 356; Donlin v. 
Bradley, 10 N.E. 11, 119 Ill. 412; Col- 
lins v. Smith, 18 Ill. 160; Seaman y. 
Pettit, alse DL 501% 


Ind.—Myers v. Jackson, 34 N.E. 810, 
135 Ind. 186; Irwin v. Ivers, 7 Ind. 
308, 68 Am.D. 420; Fausler v. Jones, 7 
IyeNs ys PATCH 


Iowa.—Sayers v. Flack, 190 N.W. 
965; Smith v. Smith, 160 N.W. 756, 
179 Iowa 1365; Amidon y. Snouffer, 
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117 N.W. 44, 139 Iowa 159; McElroy 
v. Allfree, 108 N.W. 116, 131 Iowa 
Ui 07 Ames Re 4122) Culp wv. rice man 
N.W. 848, 107 Iowa 133; Bryant v- 
Hendricks, 5 Iowa 256. 

Kan.—Marsh v. Davis, 6 P. 612, 33 
Kan. 326. 

Ky.—Sargent v. Sargent, 289 S.W- 
1105, 217 Ky. 507; Ryan v. Logan 
County Bank, 116 S.W. 1179, 119 S.W. 
768, 132 Ky. 625; Caldwell v. Cald- 
well, 7 Bush 515;> Faris v- Dunn, 77 
Bush 276; Snelling v. Utterback, 1 
Bibb 609, 4 Am.D. 661; Nelson v. Nel- 
son, 96 S.W. 794, 29 Ky.L. 885; Row 
vy. Johnston, 78 S.W. 906,.25 Ky.L. 
EE 

Md.—Keller v. Kunkel, 46 Md. 565. 


Mass.—Howe v. Howe, 85 N.E. 945, 
199 Mass. 598, 127 Am.S.R. 516; 
Childs v. Jordan, 106 Mass. 321; Liv- 
ermore v. Aldrich, 5 Cush. 431; Pea- 
body vy. Tarbell, 2 Cush. 226. 

Mich.—Bitely v. Bitely, 48 N.W. 
540, 85 Mich. 227; Ripley v. Selig- 
man, 50 N.W. 143, 88 Mich. 177. 


Sy agra aie v. Terry, 1 Miss. 
as 


Mo.—Pitts v. Weakley, 55 S.W. 
1055, 155 Mo. 109; Plumb v. Cooper,, 
26 S.W. 678, 121 Mo. 668; Philpot v. 
Penn, 3 S.W. 386, 91 Mo. 38. 


Mont.—First State Bank of Philips- 
burg v. Mussigbrod, 271 P. 695, 8% 
Mont. 68; Feeley v. Feeley, 231 P. 
908, 72 Mont. 84; Wilsoz v. Wilson, 
210 P. 896, 64 Mont. 533. 


Neb.—Bodie v. Robertson, 203 N.W- 
590, 113 Neb. 408. 5 


SF TE es v. Blanchard, 3 N.H. 


N.J.—Beck v. Beck, 10 A. 155, 43 N. 
J.Kq. 39. 


N.M.—McKinley County Abstract & 
Investment Co. v. Shaw, 239 P. 865, 
30 N.M. 517. 


N.Y.—Foote v. Bryant, 47 N.Y. 544 
[aff 58 Barb. 258]; Swinburne v. 
Swinburne, 28 N.Y. 568; Norton v. 
Mallory, 1 Hun 499, 3 Thomps.&C. 
640 [aff 63 N.Y. 434]; Reid v. Fitch, 
11 Barb. 399; Jackson v. Feller, 2 
Wend. 465; Jackson v. Matsdorf, 11 
Johns, 91, 6 Am.D. 355; Malin v. Ma- 
lin, 1 Wend. 625. 


Okl.—Newbern vy. Farris, 299 P. 
192, 149 Okl. 74; Bryant v. Mahan, 
264 P. 811, 130 Okl. 67; Craig v. Craig, 
247 PB. 67, 114 Okl. 302; Clark v. Fra- 
zier, 177 P. 589; Babcock v. Collison, 
175 P. 762, 73 Okl. 232; Boyd v. Winte, 
IG4 P0780 165 OK 14s i. bmOaces 
Threshing Mach. Co. v. Walton Trust 
Co., 136 P. 769, 39 Okl. 748; Flesner 
v. Cooper, 134 P. 379, 39 Okl. 133. 


Pa.—Kern vy. Smith, 139 A. 450, 290 
Pa. 566; Schrager v. Cool, 70 A. 889, 
221 Pa. 622; Lloyd v. Woods, 34 A. 926, 
176 Pa. 63; McGinity v. McGinity, 
63 Pa. 38; Slaymaker v. St. John, 
5 Watts 27; Jackson v. Jackson, § A. 
870, 6 Pa.Cas. 42. 


R.I.—Hudson v. White, 23 A. 57, 
DY RAT. 519% Ky 


Tenn.—Smitheal Vv. Gray, i 
Humphr. 491, 34 Am.D. 664. 


Tex.—Mead v. Randolph, 8 Tex. 191; 
Bagley v. Pollock, (Civ.App.) 19 S.W. 
(2d) 193; McWhorter v. Oliver, (Civ. 
App.) 2 S.W.(2d) 281; Turner v. Din- 
widdie, (Civ.App.) 276 S.W. 444; Ad- 
ene v. Ball, (Civ.App.) 262 S.w. 


Vt.—Corey v. Morrill, 42 A. 9 
Vt. 51. pee 
Va.—Borst v. Nalle, 28 Gratt. (69 


Va.) 423; Phelps v. Seely, 22 tt. 
(63 Va.) 573. My oe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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swer,*® or even after the death of the grantee,4®% 
and even to ingraft a resulting trust on a deed abso- 
lute on its face,*7 although it has been held that, in 
the absence of fraud or mistake, parol evidence is not 
admissible, as between the grantor and the grantee, to 
show, a resulting trust in such a ease.*s 
parol evidence is admissible to prove a resulting 
trust arising from an agreement which constitut- 
ed a part of the original transaction;*’’% however, 
a mere parol agreement to take title in trust for an- 


Wash.—Brown v. Kausche, 167 P. 
1075, 98 Wash. 470; Herriford v. Her- 
riford, (139_.P.. (2112); 78 ,"wWash.. 4293 
Holmes v. Holmes, 118 P. 783, 65 
Wash. 572, 38 L.R.A.N.S. 645, Ann. 
Cas.1913B 1021; Holly Street Land 
iss v. Beyer, 93 P. 1065, 48 Wash. 


W.Va.—Tanner v. McCreary, 107 S. 
BE. 405, 88 W.Va. 658; Bright v. 
Knight, 13 S.E. 63, 35 W.Va. 40; Hard- 
man v. Orr, 5 W.Va. 71. 

Wis.—Rogan vy. Walker, 1 Wis. 527. 

Eng.—Rochefoucauld v. Boustead, 
[1897] 1 Ch. 196 foverr Bartlett v. 
Pickersgill, 1 Cox Ch. 15, 29 Reprint 
1041, 1 Eden 515, 28 Reprint 785]; 
Knight v. Pechey, Dick. 327, 21 Re- 
print 295. 

Alta.—Vaselenak v. Vaselenak, 16 
Alta.L. 256. 

B.C.—Sproule v. 
2 Dom.L.R. 784. 

Agreement to purchase for joint 
benefit see infra § 185. 

Evidence of resulting trusts gen- 
erally see infra §§ 195-213. 

46. Larkins v. Rhodes, 5 Port. 
(Ala.) 195; Montgomery v. Mont- 
gomery, 2 Hawaii 563; Irwin v. Ivers, 
7 Ind. 308, 63 Am.D. 420; Blair v. 
Bass, 4 Blackf. (Ind.) 539; Jenison 
v. Graves, 2 Blackf. (Ind.) 440; El- 
liott v. Armstrong, 2 Blackf. (Ind.) 
198; Letcher v. Letcher, 4 J.J.Marsh. 
(Ky.) 590. 

46\%. Stevens v. Fitzpatrick, 118 8S. 
W. 51, 218 Mo. 708. 

47. U.S.—Cole v. Thompson, 169 F. 
729. 

Ark.—Richardson vy. Taylor, 45 Ark. 
472. 

Cal.—Adams v. Lambard, 22 P. 180, 
80 Cal. 426. 

Ind.—Irwin v. Ivers, 7 Ind. 308, 63 
Am.D. 420. 

Iowa.—Cotton v. Wood, 25 Iowa 43. 

Kan.—Howard v. Howard, 34 P. 
1114, 52 Kan. 469. 

N.C.—Gay. v. Hunt, 5 N.C. 141, 3 
Am.D. 681. 

Pa.—Lingenfelter vy. Ritchey, 58 Pa. 
485, 98 Am.D. 308. 

Tex.—Johnson y. Deloney, 35 Tex. 


Clements, [1925] 


W.Va.—Seiler v. Mohn, 16 S.E. 496, 
37 W.Va. 507. 

But see Boyle v. Leitch’s Succes- 
sion, 12 La.Ann. 261 (holding that the 
ownership of real estate can be es- 
tablished only by a written title); 
Heiss v. Cronan, 12 La.App. 213 (hold- 
ing that, where the true agreement 
between the parties with relation to 
the transfer of real estate can be ar- 
rived at only by consulting parol evi- 
dence which is inadmissible, a title 
cannot be established, and that an al- 
legation of fraudulently denying the 
original bargain does not take the 
case out of the rule); Massey v. 
Hackett, 12 La.Ann. 54 (holding parol 
evidence inadmissible either to cre- 
ate or destroy title to real estate). 


[a] Thus (1) the existence of a 
trust in land conveyed by a deed ab- 
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Thus 


solute, where the grantor retains pos- 
session and is not called on to ac- 
count for the rents and profits, may 
be established by parol evidence 
where there is no fraudulent intent 
or moral turpitude involved. Gay v. 
ETUC be NG On, 41, Boi AIM. 1) GO amie) 
The fact that there is an express dec- 
laration in a deed that the convey- 
ance is for the use of the grantee, 
and for a good and valuable consider- 
ation, will not prevent a resulting 
trust from taking effect where the 
land is purchased with the funds of 
one party, and the conveyance taken 
in the name of another, and it may be 
established by parol evidence. Cotton 
v. Wood, 25 Iowa 43. 


[b] After grantee’s death.—Such 
evidence is admissible even after the 
grantee’s death. Richardson v. Tay- 
lor, 45 Ark. 472. 


Parol evidence to show ownership 
of purchase money see infra § 160. 


48. Iowa.—Ostenson v. Severson, 
101 N.W. 789, 126 Iowa 197. 


Mich.—Racho v. Beach, 236 N.W. 
875, 254 Mich. 600; Elson v. Elson, 
222 N.W. 176, 245 Mich. 205; Brown 
v. Bronson, 35 Mich. 415; Groesbeck 
v. Seeley, 13 Mich. 329. 


Mo.—Weiss v. Heitkamp, 
709, 127 Mon 23: 

N.J.—Down v. Down, 82 A. 322, 80 
N.J.Eq. 68; Baker v. Baker, 72 A. 
1000, 75 N.J.EHq. 305; Holton v. Hol- 
ton, 65 A. 481, 72 N.J.Eq. 312. 


N.Y.—Sturtevant v. Sturtevant, 20 
New. 395 76> Am, Das3i7.15 


N.C.—Kelly Springfield Tire Co. v. 
Lester, 135 S.E. 778, 192 N.C. 642. 


[a] Thus (1) parol evidence is in- 
admissible in a wife’s suit against 
husband’s devisees to show that her 
deed to her husband was given under 
husband’s agreement to restore her ti- 
tle when he should be released from 
suretyship obligation. Elson y. El- 
son; 222 N.W. 176, 245 Mich. 205. 
(2) A conveyance absolute on its 
face, and reciting a _ consideration, 
cannot, in the absence of fraud, be 
shown by parol to be in trust for the 
grantor. Ostenson v. Severson, 101 
N.W. 789, 126 Iowa 197. (3) Where 
property is conveyed by an ordinary 
deed, without any condition or decla- 
ration of trust, and which declares 
the uses to be for the grantee’s ben- 
efit, no resulting trust, based on a 
parol agreement in contravention of 
the deed, can arise to the grantor or 
her heirs under any rule. Brown vy. 
Bronson, 35 Mich. 415. 


{b] Bargain and sale deeds.—In 
conveyances which are in form deeds 
of bargain and sale, parol evidence 
is not admissible to establish a re- 
sulting trust in favor of the grantor. 
Kelly Springfield Tire Co. v. Lester, 
135 S.E. 778, 192 N.C. 642. 


48/2. U.S.—Freeman v. 
153 EK. 337,32) CCAS “413. 

Colo.—Meagher v. Reed, 24 P. 681, 
14 AColoy sad OuaskewAs) 4555) KNOL. 
McFarran, 4 Colo. 586. 

Ill.—Mercury Club vy. Keillen, 153 
N.E. 753, 323 111.24. 


29 S.W. 


Freeman, 
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other, invalid as within the statute of frauds, can- 
not be enforced as a resulting trust in the absence 
of other facts and circumstances surrounding the 
transaction which may cause a trust to result.*® 
Resulting trusts are expressly exempted from the 
provisions of the statute of frauds in some juris- 
dictions®® and are within an exception of trusts 
created by operation of law®! or raised or result- 
ing by implication or construction of law.®? 


Agreement not to be performed within a year. 


Mich.—Ripley v. Seligman, 50 N. 
W. 143, 88 Mich. 177. 

N. Y.—Cipperly Vv. 
Thomps.&C. 342. 

Pa.—Bavington v. Clarke, 2 Penr. 
&W. 115, 21 Am.D. 432 


Utah.—Chambers v. Emery, 
192 Loe Utahns. 


Wash.—Holly St. Land Co. v. Bey- 
er, 93 P. 1065, 48 Wash. 422. 


49. Ala.—Carlson v. Erickson, 51 
So. 175, 164 Ala. 380; Whaley v. 
Whaley, 71 Ala. 159. 

Ark.—Hunter v. Feild, 169 S.W. 813, 
114 Ark. 128; Bland v. Talley, 6 S.W. 
234, 50 Ark. 71. 

Ky.—Ewing_v. Clore, 292 S.W. 824, 
219 Ky. 329; Kimmons vy. Barnes, 266 
S.W. 891, 205 Ky. 502, 42 A.L.R. 5; 
Day v. Amburgey, 143 S.W. 1033, 147 
Ky. 123. 

Minn.—Dougan v. Bemis, 103 N.W. 
882, 95 Minn. 220. 


Wash.—Croup v. De Moss, 138 P. 


Cipperly, 4 


45 P. 


‘671, 78 Wash. 128. 


“Where a trust does not arise from 
the transaction itself so as to result 
by mere implication, it can not be cre- 
ated by the express agreement of 
the parties, for such agreement must 
be in writing and can not rest in pa- 
rol; otherwise it would be in the 
very teeth of the statute of frauds.” 
Whaley v. Whaley, 71 Ala. 159, 162. 

[a] MTllustrations.—(1) A parol 
agreement that another shall be in- 
terested in the purchase of land, or 
a parol declaration by a purchaser 
that he buys for another, without an 
advance of money by the latter, falls 
within the statute of frauds, and can- 
not create a resulting trust. Bland v. 
Talley, 6 S.W. 234, 50 Ark. 71. (2) 
Where money is advanced by way of 
a loan to a vendee in whose name ti- 
tle is taken, a parol agreement to 
charge the land with the money ad- 
vanced is within the statute of frauds. 
Whaley v. Whaley, 71 Ala. 159. (3) 
The mere failure to carry out an orai 
agreement to purchase land for an- 
other will not give rise to a resulting 
trust, the agreement being void under 
the statute of frauds. Croup v. De 
Moss, 138 P. 671, 78 Wash. 128. 


Parol agreement before or after ti- 
tle passes see supra § 143. 


50. See statutory provisions. 


51. McPherrin v. Fair, 141 °P. 472, 
57 Colo. 333. } 


52. Ark.—Trapnall v. Brown, 19 
Ark. 39. 


Ga.—Jackson v. Jackson, 104 S.E. 
236, 150 Ga. 544; Chastain v. Smith, 
30 Ga. 96. 


Hawaii.—Montgomery v. Montgom- 
ery, 2 Hawaii 563. 


Iowa.—Durband v. Nicholson, 216 
ae 278, 219 N.W. 318, 205 Iowa 
1 : 


Kan.—Lehrling v. Lehrling, 115 P. 
556, 84 Kan. 766; Rayl v. Rayl, 50 P. 
501, 58 Kan. 585; Franklin v. Colley, 
10 Kan. 260. 


Md.—Green v. Drummond, 31 Mad. 
71, 1 Am.R. 14. 
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The clause of the statute of frauds which prohibits 
the bringing of an action upon an agreement not to 
be performed within one year from the making 
thereof, unless the agreement is in writing, has no 
appleation to an action to enforce a trust resulting 


by implication of law.®* 


{§ 151] 2. Failure or Defect in Creation of Ex- 
press Trust, or Execution and Termination There- 
A commonly recognized type of resulting 
trust is that which arises in favor of the donor where 
the trusts of a conveyance are not declared, or are 
only partially declared, or fail,°> or are illegal.®® 
So, where property is conveyed upon an express trust 
which fails, in whole or in part, a resulting trust 
arises as against the trustee in favor of the grantor 
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Mo.—Bryan v. McCaskill, 225 S.W. 
682, 284 Mo. 583. 


N.J.—Baker v. 
N.J.Eq. 305. 


Pa.—Watkins v. Watkins, 101 Pa. 
Super. 426. 


Utah.—Wasatch Mining Co. v. Jen- 


Baker, 72 <A. 1000, 


75 


nings, 157 Pi 65; 126k: 399; S Utah 
243, 385. 

53.. Rayl v. Rayl, 50° P. 501, 58 
Kan. 585. 

[a] Agreement not to be perform- 


ed within a yeary.—The clause of the 
statute of frauds which prohibits the 
bringing of an action upon an agree- 
ment not to be performed within one 
year from the making thereof, unless 
the agreement is in writing, has no 
application to an action to enforce a 
trust resulting by implication of law. 
Rayl v. Rayl, 50 P. 501, 58 Kan. 585. 

54, Invalidity of express trust as 
giving rise to constructive trust in 
favor of settlor see infra § 219. 

55. Ark.—Trapnall v. Brown, 
Ark. 39. 

Colo.—Walker v. Bruce, 97 P. 250, 
44 Colo. 109. 

Hawaii.—Chater v. Carter, 22 Ha- 
waii 34. 

Iowa.—Williams vy. Williams, 78 N, 
W. 792, 108 Iowa 91; Dunn v. Zwil- 
ling, 62 N.W. 746, 94 Iowa 233. 

Md.—Springer v. Springer, 125 A. 
162, 144 Md. 465. 

N.H.—Kenniston v. Leighton, 43 N. 

309. 


19 


ish, 

N.C.—Kelly Springfield Tire Co. v. 
Lester, 130 S.H. 45, 190 N.C. 411; 
Avery v. Stewart, 48 S.H. 775, 136 N. 
©. 426, 68-L.R.A., 776. 


Eng.—Lloyd y. Spillet, 2 Atk. 148, 
26 Reprint 493, Barn.Ch. 388, 27 Re- 


print 689, 2 Hg.Cas.Abr. 745, 22 Re- 
print 632. 
56. Springer v. Springer, 125 A. 


162, 144 Md. 465; Clark v. Frazier, 
(Okl,) 177 BY 589,591 Lauots Cyel- 


57. King v. Mitchell, 8 Pet. 326, 8 
L.Ed. 962. ‘ 

Cal.—Ruddick v. Albertson, 
1045, 154 Cal. 640. 

Colo.—McDermith vy. Voorhees, 27 
P. 250, 16 Colo. 402, 25 Am.S.R. 286. 

Conn.—Giersch y. Grady, 84 A. 103, 
85 Conn. 685. 

Fla.—Christopher v. Mungen, 
Som2ie, OL Mlan bls mbot. 

Ga.—McKinney v. Burns, 
295. 

Hawaii.Chater v. Carter, 22 Ha- 
waii 34. 

Me.—Drew v. Wakefield, 54 Me. 291. 

Md.—Rosenthal v. Miller, 129 A. 28, 
148 Md. 226. 


98 Bs 
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31 Ga. 
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and those claiming under him in the property con- 
veyed®* or in the ‘residue of the property remain- 
ing at the time of the failure or extinguishment of 
the trust,°® if the property is not otherwise disposed 
The rule does not apply where the conveyance 


to the trustees imports an intention to benefit the 
grantees in the event that the trust declared fails,°° 


Mich.—Sprague v. Trustees of 
Protestant Episcopal Church of the 
Diocese of Michigan, 152 N.W. 996. 
186 Mich. 554. 


Mo.—Platt v. Huegel, 32 S.W.(2d) 
605, 326 Mo. 776; Trustees of Mc- 
Gee Presbytery of Missouri Synod of 
Presbyterian Church of U. S. v. Un- 
eee Heirs, ete., of Smith, 232 S. 


N.H.—Lyford v. City of Laconia, 72 
AD elOS5, obi Need. 1220) 22m aes AONE S. 
1062, 139 Am.S.R. 680. 


N.J.—Lanning y. Lanning, 17 N.J. 
Eq. 228. 

N.C.—Oakhurst Land Co. v. Newell, 
117 S.E. 341, 185 N.C. 410. 


Tex.—Meyer y. Holle, 19 S.W. 154, 
83 Tex. 623. 


Va.—Russell’s Ex’rs vy. 
103 S.B. 652, 127 Va. 475. 

“Where realty is conveyed in trust 
for particular purposes, and the trust 
fails or is not executed, the realty 
will be held by the trustee, or by his 
heirs for the grantor or his heirs, 
if the legal estate conveyed to the 
trustee be of such a nature as to de- 
scend to his heirs.” Christopher v. 
Mungen, 55 So. 273, 61 Fla. 513, 534. 

[a] Persons entitled to take.—(1) 
Equity will raise a resulting trust 
in favor of those who are heirs of the 
testator at the time the trust arises, 
but not those who were heirs at the 
death of testator. Blount v. Walker, 
9 S.E. 804, 31 S.C. 18. (2) The legatee 
holds the property for the next of kin, 
and if there be none, then for the 


Passmore, 


state. Ford v. Dangerfield, 29 S.C. 
Wq. 95. 
[b] Identical property and not its 


equivalent is all that the settlor is 
entitled to. Tweddle v. Hoffman, 28 
N.Y.Super, 183. 


[c] Under statute.-—Where, under 
Civ. Code § 866, providing where an 
express trust is created as to realty 
every estate not embraced therein is 
left to the author of the trust, and § 
870, providing that when the purpose 
of an express trust ceases the estate 
of the trustee also ceases, the trusts 
declared in an instrument are void, 
either the trustee takes no estate, or 
there is a resulting trust to the gran- 
tor or his heirs. Wittfield v. Forster, 
57 P. 219, 124 Cal. 418. 

Reverter of charitable 
Charities § 100. 

58. See cases infra this note. 

[a] Where part of trusts fail the 
property which, forms the subject 
matter of those trusts reverts to the 
grantor and his heirs. Kenniston vy. 
Leighton, 43 N.H. 309. 4 

[b] Express reservation of inter- 
est unnecessary.— Whether an instru- 


gift see 


or that the grantee shall take a beneficial interest** 
nor does it apply to cause property to pass as intes- 
tate to the heirs of a grantor who had conveyed title 
during his lifetime to a grantee who executed an in- 
valid declaration of trust but not as part of the 
same transaction.®? 
upon a consideration furnished by the grantee and 
the trust fails the grantee takes the beneficial inter- 
est,°° or, if the conveyance was upon a consideration 


Further, if the conveyance was. 


ment conveying property in trust be 
an assignment or mortgage, if the 
surplus remains in the hands of the 
trustee after the purposes of the 
trust have been discharged it will go 
to the grantor, in whose favor a re- 
sulting trust will be implied, even if 
it be not expressed in the conveyance. 
Hargadine v. Henderson, 11 S.W. 218, 
97 Mio. 375; 


59. Oakhurst Land Co. v. Newell, 
117 S.EB. 341, 185 N.C. 410. 


60. Davis v. Jernigan, 76 S.W. 554, 
71 Ark. 494. Compare Cook v. Hutch- 
inson, 1 Keen 42, 15 HEng.Ch. 42, 48 
Reprint 222 (holding that, although in 
general where an estate or fund is 
given in trust for a particular pur- 
pose, the remainder, after that pur- 
pose is satisfied, will revert to the 
grantor, yet where a father by a deed 
reciting that he is desirous of settling 
the property therein comprised so as 
to make provision for himself during 
his life and for his wife and her chil- 
dren by him after his decease deeds 
his property to his son and proceeds 
to declare trusts as to part of his: 
property in favor of his wife, a 
daughter, and a niece, but no trust is. 
declared as to the surplus, such sur- 
plus belongs to the son and there is 
no resulting trust therein to the 
father). 


61. Giersch v. Grady, 84 A. 103, 85 
Conn. 685; Oakhurst Land Co. v. 
Newell, 117 S.E. 341, 185 N.C. 410. 


Compare Cunnack v. Edwards, [1896] 
2 Ch. 679 (holding that, where & 
society was established to raise a 
fund by the subscriptions, fines, and 
forfeitures of its members to provide 
annuities for the widows of its de-. 
ceased members a resulting trust in 
favor of the legal personal represen- 
tatives of the members of the society 
did not arise as to the unexpended 
fund left after the death of the last 
member and of the last widow an-= 
nuitant). 


62. O’Loughlin yv. Prendergast, 168 
N.E. 96, 269 Mass. 41. 


63. Montgomery v. Carlton, 126 So. 
Lb;599: Bla. lo25 Reid vo Barryneles 
So. 846, 93 Fla. 849; Rosenthal v. 


Miller, 129 A. 28, 148 Md. 226. 


[a] Reason for rule.—The pay- 
ment of a valuable consideration im- 
ports an intention to benefit the gran- 
tee in ease the trusts declared fail, 
or are imperfectly declared, or do. 
not take effect for any other reason. 
Montgomery v. Carlton, 126 So. 135, 99: 
Blan i52: 


_ {b] Thus if a trust deed purport- 
ing to convey grantor’s entire estate. 
in fee based on a valuable considera- 
tion, containing covenants of seisin, 
warranty, and quiet enjoyment, fails: 
sufficiently to declare trust, generally- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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paid by some one other than the grantee a trust re- 
sults in favor of the person furnishing the considera- 


tion.®4 


Want or insufficiency of declaration of trust. The 
rule under consideration applies where property is 
transferred to a trustee in trust but the trust is not 
declared®*® or is ineffectually or insufficiently de- 
clared,°® as where it is not declared with sufficient 


grantee paying consideration takes 
beneficial interest. Reid v. Barry, 112 
So. 846, 93 Fla. 849. 


64. Rosenthal v. Miller, 129 A. 28, 
148 Md. 226. 


[a] Rights of beneficial owners.— 
Where real estate, purchased with 
money contributed by individuals, is 
by their direction conveyed by the 
vendor to trustees, to be held on trust, 
and after the property has been used 
in accordance with the purposes of 
the trust for many years the trust is 
declared inoperative and void for un- 
certainty, the property does not revert 
to the grantor, nor can the grantees 
hold it for their own personal use 
and benefit; but the individuals who 
contributed the purchase-money are, 
by a resulting trust in their favor, 
the beneficial owners, and have a right 
in equity to have the property sold, 
and the proceeds paid to them in 
proportion to the sum contributed by 
each. MHeiskell v. Trout, 8 S.H. 557, 
31 W.Va. 810. 


65. Sanford v. Van Pelt, 282 S.W. 
1022, 314 Mo. 175; Prudential Ins. Co. 
of America v. Bloomfield Trust Co., 
145 A. 735, 104 N.J.Eq. 372; Robinson 
v. McDiarmid, 87 N.C. 455; Fleming 
v. Royal Trust Co., 18 Ont.W.N. 386. 
See Scawen v. Blunt, 7 Ves.Jr. 294, 32 
Reprint 120 (holding that, where 
realty devised to A for life, but if A 
marry to A in fee, and if A die un- 
married to B in fee, was sold and the 
funds paid to trustees without any 
declaration or agreement, the im- 
plied. or resulting trusts must be 
those of the will). 

[a] Illustrations.—(1) Where the 
“remaining portion” of an estate is, by 
will, given to a legatee, “to be dis- 
posed of as I have already directed,” 
without proof of a further declaration 
of the trust, the interest so undis- 
posed of is ‘held by the trustee as a 
resulting trust for the heirs at law. 
Robinson v. McDiarmid, 87 N.C. 455. 
(2) Where a grantor executed a grant 
of the next avoidance of a church to 
a grantee, who was a clergyman and 
a person much intrusted and employed 
by the grantor, and the grantee knew 
nothing of the making of the grant 
and did not purchase it, there was a 
resulting trust for the grantor, there 
being no other trust declared. Nor- 
folk v. Browne, Prec.Ch. 80, 24 Re- 
print 38. 


[b] Insurance policy.—A_ trustee 
holds the proceeds of a life policy pay- 
able to it without declaring trust on 
resulting trust for estate of insured. 
Prudential Ins. Co. of America v. 
Bloomfield Trust Co., 145 A. 735, 104 
N.J.Eq. 372. 


66. U.S.—In re Davis, 112 F. 129. 
Hawaii.—Chater  v. Carter, 22 
Hawaii 34. 


Me.—Drew v. Wakefield, 54 Me. 
291. 

N.C.—Oakhurst Land Co. v. Newell, 
117 S.E. 341, 342, 185 N.C. 410; Robin- 
son v. McDiarmid, 87 N.C. 455. 

R.I.—Payton v. Almy, 24 A. 101, 17 
R605: 

Eng.—Re Wilcock, 62 L.T.Rep.N.S. 
817. 

“If the declaration of trust is too 
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definiteness and certainty to be executed,®’ either 
as to its purposes®® or beneficiaries.®® 


Where a con- 


veyance is upon an express trust which cannot be 


imperfect to establish that purpose, 
and yet plainly shows that the in- 
tention was that the donee should 
not take beneficially, and that the sole 
purpose of the gift or grant was to 
carry out the purpose of the trust 
which fails, the donee will take in 
trust for the donor, or his heirs.” 
Oakhurst Land Co. v. Newell, supra. 
[a] Where deed in itself evidences 
that it is upon an express trust which, 
however, cannot be administered be- 
cause of the lack of competent evi- 
dence to show the nature and terms 
of the trust or the intended bene- 
ficiary, a resulting trust arises for the 
benefit of the original grantor or those 
claiming under him. Sanford v. Van 
Pelt, 282 S.W. 1022, 314 Mo. 175. 


67. Cal.—Wittfield v. Forster, 
P, 219, 124 Cal. 418. 


Ill.—Harris Trust & Savings Bank 
v. Morse, 238 IlLApp. 232. 


Mass.—Blunt v. Taylor, 119 N.B. 
954, 230 Mass. 303; Davison v. Wy- 
man, 100 N.E. 1105, 214 Mass. 192; 
Minot v. Atty.-Gen., 75 N.E. 149, 189 
Mass. 176; Olliffe v. Wells, 130 Mass. 
221. 

Miss.—Bond v. Dukate, 
118 Miss. 516. 


Mo.—Sanford vy. Van Pelt, 282 S.W. 
1022, 314 Mo. 175. 


N.C.—Oakhurst Land Co. v. Newell, 
117 S.B. 341, 185 N.C. 410. 


ide ee v. Jones, 21 Man. 


[a] Tllustrations.—(1) A provi- 
sion of a testamentary trust author- 
izing the trustees to dispose of the 
residue of an estate in ‘‘their abso- 
lute discretion and according to their 
own judgment” was too indefinite to 
be effectuated, so that a resulting 
trust arose for the benefit of the next 
of kin. Davison v. Wyman, 100 N.E. 
LAOS, olay ASS Oe aC os Aaueriet 
created by will, giving the residuary 
estate to executors and trustees to 
hold for secret purposes, was insuffi- 
ciently definite to permit of execution, 
so that executors received property 
on resulting trust for heirs at law. 
Blunt v. Taylor, 119 N.E. 954, 230 
Mass. 303. 

68. Rosenthal v. Miller, 129 A. 28, 
148 Md. 226; Wilcox v. Attorney Gen- 
eral, 93 N.E. 599, 207 Mass. 198, Ann. 
Cas.1912A 833. 


57 


79 So. 86, 


69. U.S.—Union Trust Co. of Pitts- 
burgh v. McCaughn, 24 F.(2d) 459. 
Md.—Baltimore Life Ins. Co. of 


Baltimore City v. Trustees of Wood- 
berry Ave. M. E. Church of Baltimore 
City, 129 A. 908, 148 Md. 603; Rosen- 
thal v. Miller, 129 A. 28, 148 Md. 226. 


Mass.—Minot v. Atty.-Gen., 75 N.E. 
149, 189 Mass. 176. 


Mo.—Sanford v. Van Pelt, 282 S.W. 
1022, 314 Mo. 175. 


N.H.—Clark v. Campbell, 133 A. 166, 
171, 82 N.H. 281, 45 A.L.R. 1433. 


“Where a gift is impressed with a 
trust, ineffectively declared, and in- 
eapable of taking effect because of 
the indefiniteness of the cestui que 
trust the donee will hold the property 
in trust for the next taker under the 
will, or for the next of kin by way 
of a resulting trust.” Clark v. Camp- 


established because of the want of legal evidence 
thereof,’° such fact alone is insufficient to allow the 
express trust to be enforced as a resulting trust.11-77 


Illegality of trust. The rule under consideration 
applies where the trust is illegal,’* as where it vio- 


bell, supra. 

[a] Tlustration.—Under a  sub- 
lease to trustees for the use of mem- 
bers and preachers of a named church 
for annual rent of one cent, which 
was not paid, and imported no inten- 
tion of sublessors to benefit sublessees 
if the trust failed, as it did, the 
latter took no beneficial interest or 
estate in the property, but held it 
subject to resulting trust for the 
benefit of sublessors, who could re- 
enter immediately and divest sub- 
lessees of all their rights. Baltimore 
Life Ins. Co. of Baltimore City v. 
Trustees of Woodberry Ave. M. E. 
Church of Baltimore City, 129 A. 908, 
148 Md. 603. 


_ 70. Necessity of writing to estab- 
rte existence of trust see supra § 


71-72. Heil v. Heil, 84 S.W. 45, 184 
Mo. 665; Hillman v Allen, 47 S.W. 
509, 145 Mo. 688; Green v. Cates, 73 
Mo. 115. 

73. Cal. John M. C. Marble Co. v. 
Merchants’ Nat. Bank of Los Angeles, 


115 P. 59, 15 Cal.App. 347. See In re 
Mair, 60" Pi 442) 64 O00 acme is 
523, 84 Am.S.R. 70 (holding that, 


where a testator sought by will to 
leave his property to trustees on a 
prohibited trust the will must fall by 
reason thereof and the property de- 
scend to the testator’s heirs at law 
as provided by the rules of succession 
in the state). 


Md.—Rosenthal y. Miller, 129 A. 28, 
148 Md. 226. 


Mass.—Blake v. 
559. 


Miss.—Lusk v. Lewis, 32 Miss. 297. 
N.Y.—Edson v. Bartow, 48 N.E. 541, 


Dexter, 12 Cush, 


154 N.Y. 199, 215, 61 Am.S.R. 609: 
Casey v. Casey, 146 N.Y.S. 348, 161 
App.Div. 427, 13 Mills 46; Ross 


v. Ross, 243 N.Y.S. 418, 1387 Misc. 795 
[rev on other grounds in first action 
253 N.Y.S. 871, 233 App.Div. 626, and 
aff in second action 253 N.Y.S. 889, 
233 App.Div. 516]. 


N.C.—Oakhurst Land Co. v. Newell, 
117 S.E. 341, 185 N.C. 410g Lemmond 
v. Peoples, 41 N.C. 187; Stevens v. 
Ely, 16 N.C. 498. 


8.C.—Ford v. Dangerfield, 29 S.C. 
Wq. 95. 


[a] Illustrations. — (1) Where 
there is a secret trust, void as being 
an attempt to circumvent the statute 
rendering void all legacies to charita- 
ble uses contained in wills executed 
less than a specified time before tes- 
tator’s death, equity will not permit 
the legatee to hold his legacy, but will 
declare a trust in favor of the next 
of kin. Edson v. Bartow, 48 N.E. 541, 
54 TIN; Yer vL99)0 Gd. Am.ShR. 6.09" AG) 
Where a testator wills property in 
trust to be invested. in entailed real 
estate, which trust is illegal and void 
because the law does not allow a man 
thus to tie up his property in perpetu- 
ity, and make it inalienable in his 
own posterity, a resulting trust oc- 
curs. Blake v. Dexter, 12 Cush. 
(Mass.) 559. 

[b] Thus, ‘where the gift or trust 
is void by statute, as a disposition in 
favor of persons or objects prohibited 
from taking or given at a time and in 
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lates the rule against perpetuities.74 


Failure of beneficiaries. 


son of the fact that the beneficiary dies*® 
nonexistent*® or does not come into existence.** 


Failure of purposes. 


to its provisions.®® 


a manner forbidden, as in statutes, or 
where the gift contravenes some 
policy of the law, as tending to a per- 
petuity . a trust to the extent 
of the estate given will result to the 
donor or his heirs or legal represen- 
tatives, if it is not otherwise dis- 
posed of.” Oakhurst Land Co. v. 
Newell, 117 S.E. 341, 348, 185 N.C. 410. 


[ec] Trust to those furnishing con- 
sideration. Where several persons 
contributed to the purchase of real 
estate, the title to which was con- 
veyed to a trustee with directions to 
sell and divide the proceeds among 
the purchasers, a_ resulting trust 
arose in favor of the purchasers on 
the invalidity of the trust. John M. 
C. Marble Co. v. Merchants’ Nat. Bank 


of Los Angeles, 115 P. 59, 15 Cal. 
App. 347. 
{d] Where municipal corporation 


does not have capacity to accept and 
administer trust, (1) the acceptance 
by it of a legacy under a void bequest 
does not make the corporation a trus- 
tee for the residuary legatees as to 


the money so received, and the 
orphans’ court has no jurisdiction to 
compel an accounting therefor. 


Franklin’s Estate, 24 A. 626, 150 Pa. 
437, 30 Am.S.R. 817 [aff 9 Pa.Co. 484]. 
(2) Power of municipal corporation 
to take and hold property in trust see 
Municipal Corporations § 2096. 


74, Del.—Taylor v. Crosson, 98 A. 
375, 11 Del.Ch. 145. 

Mass.—Amory v. Trustees of Am- 
herst College, 118 N.E. 933, 229 Mass. 
874; St. Paul’s Church v. Atty. Gen., 
41 N.E. 231, 164 Mass. 188. 


N.Y.—Bailey v. Buffalo Loan, etc., 
Co., 107 N.E. 1043, 213 N.Y. 525 [mo- 
tion to am remittitur den 108 N.E. 
561, 214 N.Y. 690]. 


Pa.—In re Lilley’s Estate, 
392, 272 Pa. 143, 28 A.L.R. 366. 


Eng.—Joy v. Aspinwall, 18 Jur. 284. 


[a] Thus, where a trust created 
by a will violated the rule against 
perpetuities, and there was no ex- 
press residuary legatee, and the prior 
estate disappeared, a resulting trust 
arose in heirs at law and next of kin, 
and equity could no longer continue 
the operation of the trust for the 
purpose of mere conservation and ac- 
cumulation. In re Lilley’s Hstate, 116 
A, 392, 272 Pa. 143, 28 A.L.R. 366. 


[b] ‘Trustee is not entitled to re- 
tain for his own use a sum of money 
bequeathed to ‘him in trust, under cir- 
cumstances which render the trust 
void for remoteness, Joy v. Aspin- 
wall, 18 Jur. 284. 


75. Chater v. Carter, 35 S.Ct. 859, 
238 U.S. 572, 59 L.Ed. 1462; Cohen 
v. Wacht, 244 N.Y.S. 274, 137 Misc. 
Rep. 679 [aff 246 N.Y.S. 8738, 231 App. 
Div. 801]; Oakhurst Land Co. v. 
Newell, 117 S.E. 341, 185 N.C. 410; 
In re Scott, [1891] 1 Ch. 298; Re Tilt, 
74 L.T.Rep.N.S. 163. 


[a] MTlustration.—A. deed of trust 
from a land company to its president, 


116 A. 


who owned all its stock, wherein aly. Spillet, 


The rule under considera- 
tion apples in a case where the trust fails by rea- 


The rule under considera- 
tion applies where the purposes of the trust fail,*® 
as where the objects and purposes of the trust have 
eeased,’® or it no longer can be executed pursuant 
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Partial declaration of trust. The rule under con- 


. 


or becomes 


Revocation. 


sideration applies where the trust does not extend 
to the whole interest given to the trustee,** as where, 
after the purposes of the trust have been discharged, 
a residue remains in the hands of the trustee.*? 


The rule under consideration applies 
where there is a valid revocation of the trust.*? 


[§ 152] 3. Imperfect Gift. 
vert an imperfect gift into a declaration of trust, 


Equity will not con- 


merely on account of such imperfection ;°* and so, 


distinct and imperative trust was 
created and imposed upon land con- 
veyed, which was that the trustee 
would apply the income and profit 
thereof to support and maintain his 
hopelessly insane son, but which gave 
him absolute power to use, mortgage, 
sel], or dispose of such property with- 
out accounting for the proceeds or 
profits to the cestui que trust, did not 
convey a beneficial interest to the 
trustee subject only to the charge 
upon the land for the benefit of the 
son, but was an absolute trust, clearly 
and definitely expressed for a specific 
purpose, which, when defeated by the 
death of the son, the cestui que trust, 
reverted to the donor, the land com- 
pany, rather than to the trustee ben- 
eficially. Oakhurst, Band: Coun, 
Newell, 117 S.E. 341, 185 N.C. 410. 

76. Hopkins v. Grimshaw, 17 S.Ct. 
401, 165 U.S. 342, 41 L.Ed. 739; Ban- 
croft v. Maine Sanatorium Ass’n, 109 
A. 585, 119 Me. 56; Easterbrooks v. 
Tillinghast, 5 Gray (Mass.) 17; Cone 
v. Wold, 88 N.W. 977, 85 Minn. 302. 

[a] Mlustration.—Where a trust 
in favor of a tuberculosis sanatorium 
fails because the beneficiary becomes 
nonexistent, the trust fund belongs to 
the donor’s estate as a resulting trust. 
Bancroft v. Maine Sanatorium Ass’n, 
109 A. 585, 119 Me. 56. 


77. in re Bacon, 52) A. 135, 202) Pa: 
ae ee eunt v. Walker, 9 S.E. 804, 31 
KO} 


. 


78. Ark.—Cagwin vy. Buerkle, 17 S. 
W. 266, 55 Ark. 5, 


D.C.—Columbian estab ae! v. Tay- 
lor, 25 App.D.C. 


Mo.—-City of St. cents v. McAllister, 
257 S.W. 425, 302 Mo, 152. 


N.H.—Lyford v. City of Laconia, 72 
A. 1085, “75 NE. 220, 22° LR VALN.S: 
1062, 1389 Am.S.R. 680. 


N.C.—Oakhurst Land Co. v. Newell, 
117 S.B. 341, 185 N.C. 410. 


S.C.—Witt v. Carroll, 16 S.E. 130, 
37 S.C. 388. 


[a] Illustration.—Where a vendor 
of large parce) of land which was 
subdivided into lots and farms agreed 
to deposit $50,000 with trustees to be 
paid by them as a bonus to the first 
railroad constructing line through the 
property, held that the vendor was en- 
titled to have the fund revert to him 
if the trust should terminate within a 
reasonable time without attainment 
of object. West Texas Bank & Trust 
Co. v. Matlock, 212 S.W. 937 [reform- 
ing (Civ.App.) 172 S.W. 162, and cit 
Gye 

79. Latrobe v. American Coloniza- 
tion Soc., 106 A. 858, 134 Md. 406; 
PON v. Rhea, 13 S.H: 7164; 108° N.C, 


80. Latrobe vy. American Coloniza- 
tion Soec., 106 A. 858, 134 Md. 406. 

81. Van Holt v. Williamson, 23 
Hawaii 201; Chater v. Carter, 22 
Hawaii 34; Van der Volgen y. Yates, 
9 N.Y. 219 Taft 3 Barb.Ch. 242]; Long- 
ley v. Longley, L.R. 13 Eq. 133; Lloyd 
2 Atk. 148, 26 Reprint 493, 


Barn. 388, 27 Reprint 689, 2 Eq.Cas. 
Abr. 745, 22 Reprint 632. 

{a] Thus, where an owner conveys 
lands to a use, expressly declaring a 
part of the use but making no dispo- 
sition of the residue, so much of the 
use as the owner does not dispose of 
remains in him. Van der. Volgen v. 
Yates, 9 N.¥. 219, 1 Seld. 186 [aff 3 
Barb.Ch. 242]. 


82. U.S.—Walrath v. Roberts, 12 F. 
(2d) 443. 

Mass.—McElroy v. McElroy, 113 
Mass. 509. 


Mo.—Hargadine v. Henderson, 11 S. 
W. 218, 97 Mo. 375. 


Ohio.—Broadrup v. 
Ohio St. 553. 


Eng.—In re West, [1900] 1 Ch. 84. 
Compare Jones v. Davies, 8 Ch.D. 205 
(holding that where, under a mar- 
riage settlement for the wife and is- 
sue of the intended marriage, the 
husband conveyed land to such uses 
as the husband and wife should during | 
their joint lives by deed appoint, re- 
mainders to the use of the husband, 
to the wife, and to the children of the 
marriage, and the husband and wife 
mortgaged the land and, after the 
husband’s death, the mortgagee sold 
the land and paid the mortgage, there 
was no resulting trust of the surplus 
but the husband’s personal represent- 
ative was entitled to it as a part of 
the husband’s personal estate). ° 


83. In re Goldowitz’ Will, 259 N.Y. 
S. 900, 145 Mise. 300. 


[a] Thus, where a trust is validly 
revoked, insurance policies payable to 
trustees became the property of de- 
ceased settlor’s estate held by trus- 
tees named as beneficiaries as result- 
ing trust for the benefit of the estate. 
In re Goldowitz’ Will, 259 N.Y.S. 900; 
145 Mise. 300. 


Woodman, 27 


Bs 
1047, 153 Cal. 245 [aft (App.) Sia: 
402, 7 Cal.Unrep.Cas. 297]. 


Ind.—First & Tri-State Nat. Bank & 
ata Co. vy. Cpe wees (App.) 176 N. 


Mo.—Goodman y. Crowley, 61 S.W. 
850, 161 Mo. 657; In re Martin’s Es- 
tate, 266 S.W. 750, 219 Mo.App. 51. 


N.Y.—Miller v. Silverman, 224 N.Y. 
S. 609, 221 App.Div. 697 [mod on other 
grounds 160 N.E,.910, 247 N.Y. 447]; 
Gannon v. McGuire, 47 N.Y.S. 870, 23 
App.Div. 43 [rev on facts 55 N.E. ug 
160 N.Y. 476, 73 Am.S.R. 694, 30 N.Y. 
Civ.Proc. 18]. 


N.D.—McGillivray vy. First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152; 
Reel v. Hansboro State Bank, 201 N. 
W. 861, 52 N.D. 182. 


Pa.—In re ee Estate, 156 
A. 69, 304 Pa. 481 


[a] If giftis taipoetece “and some- 
thing remains to be done by the donor 
to perfect an intention to make a gift 
or create a trust, a court of equity 
leaves the parties where it finds 
them.”’ Reel v. Hansboro soate Bank, 
201 N.W. 861, 52 N.D. 18 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where a donor delivers personalty to his agent with 
instructions to give it to a specified donee, which 
the agent fails to do, such agent is not a trustee of 


the property for the donee.®5 


[§ 153] 4. Want or Failure of Consideration for 
Conveyance. As a general rule, where a conveyance 
of property is made without, or upon a failure of 
a valuable consideration therefor, 
plied, and is not intended as a gift, a resulting trust 
is presumed to arise in favor of the grantor;’® al- 
though this rule is abrogated in some jurisdictions 


{b] Imperfect conveyance.—If a 
eontemplated gift by a decedent to 
plaintiff fails for want of a sufficient 
conveyance, equity has no power to 
supply that defect by ordering a con- 
veyance, or to convert the imperfect 
settlement or gift into a declaration 
of trust. Goodman v. Crowley, 61 S. 
W. 850, 161 Mo. 657. 


[ec] Promise to make gift.—Where 
the purchaser of land put her nephew 
in possession, promising to give him 
the property, if he used it in a way 
satisfactory to the owner, and ex- 
pressed herself satisfied, but did not 
attempt to give title to him during 
her life, and no personal or financial 
benefits accrued to owner by use of 
property, trust will not be decreed in 
property as against residuary devisee. 
each v. Lesley, 106 So. 421, 90 Fla, 
oO ° 

{d] Intention to create trust is 
not to be inferred from the mere fail- 
ure, although for somewhat techni- 
cal reasons, of an intended benefac- 
tion. McGillivray v. First Nat. Bank, 
217 N.W. 150, 56 N.D; 152. 


[e] Intent to transfer title.— 
Where the donor attempts to part 
with dominion over his property ina 
manner sanctioned by law, such as by 
assignment, gift, or the like, which, if 
fully pursued, would effectuate a com- 
plete transfer of the title, equity will 
compel the claimant to stand on his 
legal rights, and, notwithstanding a 
clearly expressed purpose to part with 
the property, will refuse to impute a 
trust where one was not contemplat- 
ed. Reel v. Hansboro State Bank, 201 
N.W. 861, 52 N.D. 182. 


85. Vincent v. Putnam, 
425, 248 N.Y. 76. 

[a] MDiustration.—Donor’s attor- 
ney, taking securities from donor, and 
acknowledging to donee’s mother an 
intention to give them to donee’s 
mother, but placing them under 
donor’s control, is not trustee for 
donee. Vincent vy. Putnam, 161 N.E. 
425, 248 N.Y. 76. 

[b] Incomplete delivery not aided. 
—Equity will not help out an incom- 
plete delivery and declare the agent 
of a donor, who has failed to make de- 
livery of a gift as expected, a trus- 
tee for the donee. Vincent v. Putnam, 
161 N.E. 425, 248 N.Y. 76. 

86. Ala.—O’Bear Jewelry Co. v. 
Volfer, 17 So. 525, 106 Ala. 205, 216, 54 
Am.S.R. 31, 28 L.R.A. 707. 

Ariz.—Kingsbury v. Christy, 192 P. 
1114, 21 Ariz, 559. 

Ark.—Bennett v. 
762. 

Cal.—Russ v. Mebius, 16 Cal. 350. 

Hawaii.—Chater v. Carter, 
Hawaii 34. 

Ind.—Giffen v. Taylor, 37 N.E. 392, 
139 Ind. 573. 

Iowa.—Williams v. Williams, 78 N. 
W. 792, 108 Iowa 91; Dunn v. Zwilling, 
62 N.W. 746, 94 Iowa 233. 

Kan.—Hunnicut v. Oren, 
1059, 84 Kan. 460. 


161 N.E. 


Hutson, 33 Ark. 
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express or im- 


Md.—Springer y. Springer, 125 A. 


162, 144 Md. 465. 

Mo.—Italiani v. Higbee Coal Mining 
Co., 53 S.W.(2d) 1050. Compare Tay- 
lor v. Thompson, 88 Mo. 86 (holding 
that, where a married woman con- 
veyed her land to A without consid- 
eration, in his absence, and without 
consulting him, and there was no evi- 
dence of a trust, A’s grantee should 
not be charged as a trustee). 

N.C.—Kelly Springfield Tire Co. v. 
mester, 13.0) WS.» 45.9190), N-Cy y 4115 
Avery v. Stewart, 48 S.E. 775, 136 N. 
C. 426, 68 L.R.A. 776. 

Ohio.—Deering y. Soc. for Savings, 
22 Ohio Cir.Ct.N.S. 406. 


Ok1.—Tolon v. Johnson, 230 P. 865, 
104 Okl. 201; Cousins v. Wilson, 220 
P. 923, 94 Okl. 29; Clark v. Frazier, 
77. P2589, o9L [quot Cyec1, 


Or.—Toney v. Toney, 165 P. 221, 84 
Or) 310.Graywve Beard e133. Pa Tony 
66, On 59. 


Tex.—Jopling’ v. Caldwell+-Degen- 
hardt, (Civ.App.) 292 S.W. 958; Lew- 
right v. Davis, (Civ.App.) 115 S.W. 
599. 


Utah.—Olivero v. Eleganti, 214 P. 
3138, 61 Utah 475. 


Wyo.—Dern v. 
467. 


BEng.—Lloyd v. Spillet, 2 Atk. 148, 
26 Reprint 493, Barn.Ch. 388, 27 Re- 
print 689, 2 Eq.Cas.Abr. 745, 22 Re- 
print 632; Brown v. Jones, 1 Atk. 188, 
26 Reprint 122; Sculthrop v. Burgess, 
1 Ves.Jr. 91, 30 Reprint 245. 


Ont.—May v. Hainer, 40 Ont.L. 436. 


Sask.—Hudson’s Bay Co. v. Hosie, 
[1926] 4 Dom.L.R. 489, [1926] 2 West. 
Wkly. 730 [aff [1926] 1 Dom.L.R. 148, 
[1926] 1 West.Wkly. 494]. 


[a] Dlustrations.—(1) One hold- 
ing notes and mortgages for which 
he paid no consideration and in which 
he claims no interest tholds as trustee 
for) mortgagee. Dern vy. Hitshew, 
(Wyo.) 9 P.(2d) 467. (2) Where an 
attorney and banker conveyed realty 
to his mother-in-law for convenience 
in transacting his business without 
consideration and under an under- 
standing that the property should be 
retransferred on request, a resulting 
trust was created, and the superior 
right to the property remained in the 
original transferor. Kingsbury v. 
Christy 7192) Pa 1dai4y 240 Arigi 559.01 C3) 
A grantee in a duly recorded deed, 
which ‘he never received, for which 
he paid nothing, under which he 
claimed no title, and of which he knew 
nothing, was a mere holder of the 
legal title in trust for the grantor. 
Lewright v. Davis, (Tex.Civ.App.) 115 
S.w. 599. (4) Where a son conveys 
land to his. father in consideration 
that the latter shall devise to him cer- 
tain property, which agreement is not 
complied with by the father, and it is 
shown that the transaction was not a 
gift, there will be a resulting trust in 
favor of the son, by reason of 
lack of consideration, and he may 
recover the land. Russ v. Mebius, 16 


Hitshew, 9 P.(2d) 
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by statutes®? declaring in effect that a conveyance 
shall pass the fee unless a contrary intention is clear- 
ly expressed in the conveyance.’ While the absence 
of a consideration is essential,®® the mere want of 
consideration does not of itself operate to create a 
resulting trust for the benefit of a grantor in a deed 
against his grantee or those claiming under him as 
privies to such deed;?° 
nection circumstances evidencing that the grantee 
was not intended to take beneficially®+ and if the 
conveyance is intended as a gift no resulting trust 


but there must be in con- 


Cal. 350. 


[b] Uneompleted sale, where the 
deed is executed and the consideration 
has not been paid, and where there is 
no intention of a gift or a sale on 
time, creates a resulting trust in. 
favor of the vendor, since equity will 
treat it as no sale, and hold the vendee 
as the trustee of the dry legal title. 
Bennett v. Hutson, 33 Ark. 762. 


87. See statutory provisions. 


&8. Campbell v. Noble, 41 So. 745, 
145 Ala. 233. ‘ 


[a] Common-law rule abrogated.— 
“The old common law rule that a 
consideration was necessary in a deed 
of bargain and sale in order to pre- 
vent a resulting trust no longer ob- 
tains.’’?’ Campbell v. Noble, 41 So. 
745, 746, 145 Ala. 233. 


89. Jopling v. Caldwell-Degen- 
hardt, (Tex.Civ.App.) 292 S.W. 958; 
Snider v. Carleton, 35 Ont.L. 246. 


[a] Lack of consideration essen- 
tial.—‘“‘When once the conclusion is 
arrived at that a grantor intends to 
part with his whole legal and bene- 
ficial interest in favour of another, 
there can be no resulting trust, unless, 
in the view of a court of equity, there 
be no consideration to support the 
transaction, or the consideration, if 
any, entirely fails.’”” Snider v. Carle- 
ton, 35 Ont.L. 246, 260. 


90. Everitt v. Duss, 197 F. 401 [aff 
206 F. 590, 124 C.C.A. 388]; Tainter 
v. Broderick Land & Investment Co., 
Wilh Po 679, 1 Cale 6643>. Tillavuxnye 
Tillaux, 47° P.- 691,692, 415 Cale 668% 
Smith v. Butler, 257 P. 581, 582, 84 
Cal.App. 90; McClenahan y. Steven- 
son, 91 N.W. 925, 118 Iowa 106; Phil- 
brook v. Delano, 29 Me. 410. 

“A deed by the owner of land duly 
signed and acknowledged by him and 
delivered to the grantee, conveying 
the land to the latter in fee simple, is 
one of the most solemn of civil acts. 
It is not a thing to be played with, or 
reclaimed at pleasure, as a hawk in 
falconry. It is not void on account of 
either want or failure of considera- 
tion; nor does want or failure of con- 
sideration raise a resulting trust.” 
Tillaux v. Tillaux, supra [quot Smith 
v. Butler, supra]. 


[a] Thus a purchaser’s quitclaim 
deed to secure release from a condi- 
tional sales contract for realty does 
not create a resulting trust in his 
favor by implication of law. Smith vy. 
Butler, 257 P. 581, 84 Cal.App. 90. 


[b] Voluntary conveyance made to 
qualify donee to act as justice of the 
peace does not create‘a resulting trust 
in favor of the donor. Crichton vy.’ 
Crichton, [1895] 2 Ch. 853. 


91. Everitt v. Duss, 197 F. 401 [aff 
206 F. 590, 124 €.C.A. 388]. 


[a] Conveyance of beneficial inter. 
est.—One who accepts a conveyance 
under circumstances consistent with 
his receiving the beneficial interest 
and in ignorance of the trust does not 
thereby constitute himself trustee. 
aie v. Priest, 61 N.W. 235, 92 Iowa 
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arises. °2 


Recitals or declarations as to consideration. 
though in some jurisdictions a failure of considera- 
tion may raise a resulting trust although the deed 
recites a consideration®® in the absence of fraud or 
mistake,®* the general rule is that a resulting trust 
will not arise in favor of the grantor although a 
valuable consideration is not in fact paid, where a 
contrary declaration is made by the grantor at the 
time of the conveyance®® as where the conveyance 
recites a valuable consideration as paid by the gran- 


92. Everitt v. Duss, supra; Palmer 
v. Palmer, (Mo.) 238 S.W. 423. 


[a] Donation to socialistic com- 
munity.—Where the founder of a 
socialistic community made donations 
to it without any intent that he or his 
heirs should have a beneficial interest 
other than, or different from, that en- 
joyed by those entitled to the legal es- 
tate, his heirs, on the termination of 
the community, were not entitled to 
recover the proceeds of such dona- 
tions on the theory of a resulting 
trust. Everitt v. Duss, 197 F. 401 
faff 206 F. 590, 124 C:C.A. 388]. 


93. Jopling v. Caldwell-Degenhardt, 
(Tex.Civ.App.) 292 S.W. 958. 


94. Lingenfelter v. Ritchey, 58 Pa. 
485, 98 Am.D. 308. 


95. Walrath v. Roberts, 23 F.(2d) 
32; Gaylord v. Gaylord, 63 S.E. 1028, 
180 N.C. 222. 


[a] History of rule—(1) “This 
doctrine of a trust or use resulting 
to a grantor when there was no con- 
sideration paid was a rule of the com- 
mon law incident chiefly to convey- 
ances of feoffment, and never ob- 
tained when there was a contrary 
declaration made by the grantor at 
the time of the conveyance, either 
oral or written, and in the rare in- 
stances, where the doctrine is appli- 
cable to written instruments, it is 
never allowed to prevail when there 
is a contrary intent clearly expressed 
in a written deed. . . . ‘Accordingly, 
either the mention of a consideration, 
although nominal, or the declaration 
of uses, will prevent a resulting trust, 
and confirm the title in the feoffee. A 
court of chancery has never ventured 
against the expressed will of the 
donor, appearing on the face of the 
deed, to take the use from the donee 
and give it back to the donor. In 
other words, uses annexed to a per- 
fect gift,, however gratuitous, were 
enforced.’” Gaylord v. Gaylord, 63 
S.E. 1028, 1030, 150 N.C. 222 [quot 
Jackson y. Cleveland, 15 Mich. 94, 103, 
$0 Am.D. 266]. (2) This trust “grew 
out of the old English doctrine that 
where land was conveyed by deed 
without consideration, and without 
any use or trust being declared, a 
trust resulted to the feoffor, the fe- 
offee taking only the naked legal title. 
If it ever had any application to this 
country, it can only obtain where the 
deed simply contains words of grant 
or transfer, and does not recite or im- 
ply any consideration and does not 
declare any use in favor of the gran- 
tee, and the conveyance is not in fact 
intended as a gift.” Acker v. Priest, 
61 N.W. 235, 287, 92 Iowa 610. (3) 
“With respect to such conveyances 
[voluntary conveyances, or convey- 
ances made without consideration] it 
was formerly held that a trust re- 
sulted to the grantor, for the reason 
that the law would not presume a vol- 
untary disposition of property. This 
was in analogy to the common law; 
but the rule that a trust resulted to 
the owner who voluntarily conveyed 
his land was confined to common law 
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tee,°* even though it be only nominal,®” particularly 


Al- 


third person.®® 


ranty.? 


conveyances or assurances such as 
feoffments, grants, fines, recoveries, 
and releases which operated without 
consideration, and vested the estate 
by the act itself, as by livery of sel- 
zin.’ Kelly Springfield Tire Co. v. 
Lester, 135 S.E. 778, 779, 192 N.C. 642. 


96. Ark.—Foster v. Beidler, 96 S. 
W. 175, 79 Ark. 418. 


Conn.—Verzier v. Convard, 52 A. 
255,°%5 Conn. 1. 

Ill.— McDonald v. Stow, 109 Ill. 40. 

Iowa.—Barth v. Severson, 183 N.W. 
617, 191 Iowa 770; Luckhart v. Luck- 
hart, 94 N.W. 461, 120 Iowa _ 248; 
Gregory v. Bowlsby, 88 N.W. 822, 115 
Iowa 327; Acker v. Priest, 61 N.W. 
235, 92 Iowa 610. 

Kan.—Beavers v. McKinley, 32 P. 
363, 33 P. 359, 50 Kan. 602. 

Me.—Philbrook y. Delano, 
410. 


HN a opal v. Lynde, 114 Mass. 


Mich.—Jackson  v. 
Mich. 94, 90 Am.D. 266 


Mo.—Rogers v. Ramey, 39 S.W. 66, 


29 Me. 


Cleveland, 15 


137 Mo, 598. But see Constant v. 
Simon, 259 S.W. 424, 303 Mo. 203 
(holding that, if the conveyance 


which stated a consideration had been 
made without consideration on gran- 
tee’s agreement to collect the income 
and profits, to sell the property, and 
pay the balance of the proceeds to 
grantor after payment of encum- 
brances and charges, a trust entitling 
grantor to an accounting and a rein- 
vestment of the title in grantor would 
have been established, but that the 
conveyance was not made without 
consideration). 


N.H.—Farrington vy. Barr, 86 N.H. 
86; Graves v. Graves, 29 N.H. 129. 


N.J.—Brown vy. Murray, 118 A. 534, 
94 N.J.Eq. 125; Down v. Down, 82 A. 
322, 80 N.J.Eq. 68; Coffey v. Sullivan, 
49 A. 520, 63 N.J.Eq. 296. See Surye 
v. Lemberger, 114 A. 454, 92 N.J.Eq. 
656 [rev 312 A. 490, 92 N.J.Eq. 373] 
(holding that no trust arises upon a 
man’s own deed, no matter whether 
or not there was in fact any considera- 
tion paid, aS between the parties). 


N.C.—Kelly Springfield Tire Co. v. 
Lester, 135 S-Ei 778, 192) N:G. 642: 
Gaylord v. Gaylord, 63 S.E. 1028, 150 
N.C. 222. 


Or.—Hornbeck y. Crawford, 279 P. 
870, 130 Or. 230. 


Vt.—Salisbury v. Clarke, 17 A. 135, 
61 Vt. 453. 

[a] Contradiction of consideration 
limited to “single situation.—‘‘The 
rule which permits the presumption 
of a resulting trust to arise from a 
deed which expresses a money con- 
sideration and declares the use to the 
grantee appears to be confined, in the 
absence of fraud, to cases in which a 
property is purchased by one person 
and title taken in the name of an- 
other.” Down v. Down, 82 A, 322, 323, 
80 N.J.Eq. 68. 


“97. Ford v. Lighthall, 159 N.H. 298, 


where the conveyance is absolute in form and the 
habendum clause declares the beneficial use or in- 
terest in the property to be in the grantee®* or some 


When a conveyance purports to 


have been made for a good and valuable considera- 
tion paid by the grantee, the presumption of law is 
that the estate is held by him for his own use,* or 
where the conveyance contains covenants of war- 
Such a recital in a deed cannot be contra- 
dicted by parol evidence by the parties to the deed, 


328 111. 107; Rogers v. Ramey, 39 S.W. 
66, 137 Mo. 598. 

98. I1]l.—Lancaster v. Springer, 88 
N.E. 272, 239 Ill. 472; Benson v. 
Dempster, 55 N.E. 651, 183 Ill. 2973 
Denlin vy. Bradley, 10 N.E. 11, 119 Ill. 
412. 


Iowa.—Barth v. Severson, 183 N.W. 
617, 191 Iowa 770; Gregory v. Bowls- 
by, 88 N.W. 822, 115 Iowa 327. 

Kan.—Beavers v. McKinley, 
363, 33 P. 359, 50 Kan. 602. 

ee eee v. Delano, 29 Me. 


32 P. 


plese auld v. Lynde, 114 Mass. 


N.J.-—Brown v. Murray, 118 A. 534, 
94 N.J.Eq. 125; Coffey v. Sullivan, 49 
A. 520, 63 N.J.Eq. 296. 


N.C.—-Kelly Springfield Tire Co. 
v. Lester, 135 S.E. 778, 192 N.C. 6423 
Gaylord y. Gaylord, 63 S.E. 1028, 150 
N.Cy 222. 


Okl.— Chandler v. Roe, 148 P. 1026, 
46 Okl. 349. 


Or.—Hornbeck v. Crawford, 279 P. 
870, 180 Or. 230. 


Vt.—Salisbury v. Clarke, 17 A. 135, 
GEViG 453; 


[a] Ordinarily the mere want of 
consideration does not of itself oper- 
ate to create a resulting trust for the 
benefit of a grantor in a deed abso- 
lute in form against his grantee or 
those claiming under him as privies 
to such deed. Chandler vy. Roe, 148 P. 
1026, 46 Okl. 349. 


[b] Tllustrations.—(1) Where the 
habendum clause of a deed provides 
that the grantee is to hold the ‘‘prem- 
ises,” etc., ‘‘to the only proper use, 
benefit,” etce., of the grantees, their 
heirs, etc., the use or beneficial inter- 
est is expressly limited to the gran- 
tees, and there can be no resulting 
trust in favor of the grantor. Donlin 
vo. Bradley, 10 NiES Lie doe aie 
(2) A trust does not result to the 
grantor on a warranty deed of land in 
the common form reciting a consider- 
ation and containing a habendum to 
the grantee’s use; and an attempt by 
the grantee by a void deed to execute 
such a supposed trust does not give 


Petcare Gould v. Lynde, 114 Mass. 
[c] Assignee in bankruptcy.— 


Where a deed by an assignee in bank-, 
ruptcy recites a consideration, de- 
clares the uses, and contains the usual 
covenants, in the absence of fraud on 
the part of the grantee, no trust re- 
sults to the assignee, although he in 
fact receives no consideration, and a 
subsequent assignee of the bankrupt 
cannot maintain a writ of entry for 
the land on the ground that there is 
such a trust. Gove v. Learoyd, 5 N.E. 
499, 140 Mass. 524. 


99. Olcott v. Gabert, 23 S.W. 985, 
BS Tex. 121 [rev (Civ.App.) 22 S.W. 


1. Philbrook v. Delano, 29 Me. 410. 
2. Rogers v. Ramey, 39 S.W. 66, 
137 Mo. 598; Kelly Springfield Tire 


o 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 153-154] 


or by those holding under them;? and except in cases 
of fraud or mistake* parol evidence is not admissible 
in such a case to show that no consideration was 
given for the deed, or that it was voluntary, so as 
to establish a resulting trust in favor of the gran- 


tor, or those claiming under him.® 


Legal or moral obligation to grantee. 
a conveyance without a valuable consideration by a 
grantor under a legal or moral obligation to the gran- 
tee, the presumption is that the latter takes the bene- 
ficial estate, and no resulting trust arises in favor of 
the granter,® but where the grantee occupies a con- 
fidential or fiduciary relation towards the grantor 
the burden of explanation and affirmative proof of 


oC Vv.) Lester, 435 S'B. 778; 192) N.C. 


{a] Ilustrationw—Where a party 
who took title to realty purchased 
with the joint funds of himself and 
another for their joint benefit, in or- 
der to prevent hard feelings but with 
the intention that the land should be 
held for both, voluntarily transferred 
the title to the other by a general 
warranty deed, such grantee does not 
hold the land in trust for the grantor. 
eae v. Ramey, 39 S.W. 66, 137 Mo. 
598. 


3. Jowa.—Barth v. Severson, 183 
N.W. 617, 191 Iowa 770. 
Me.—Philbrook v. Delano, 
410. 


29 Me. 


Mass.—Moore vy. Stinson, 12 N.E. 
410, 144 Mass. 594. 
Minn.—McKusick yv. Washington 


County, 16 Minn. 151. 

N.H.—Connor v. Follansbee, 59 N. 
H, 124; Farrington v. Barr, 36 N.H. 
86. 


dao ed v. Stokely, 5 Ohio St. 
194. 


{a] Receipt of consideration.—(1) 
Where a deed purports to have been 
made on a valuable consideration, as 
by acknowledging the receipt of such 
consideration, the fact of such receipt 
cannot be contradicted for the pur- 
pose of raising a resulting trust for 
the grantee. McKusick v. Washing- 
ton County, 16 Minn. 151. (2) The 
receipt of a consideration admitted 
in the deed cannot be contradicted for 
the purpose of raising a resulting 
trust for the grantor. Farrington v. 


Barr) 236 New. $6: 

4. Toney v. Toney, 165 P. 221, 84 
Or. 310. 

{a] Burden of proof.—Where de- 


fendant relies on a voluntary convey- 
ance from a near relative as absolute, 
and a prima facie case of trust is es- 
tablished against him, and the attend- 
ant facts and circumstances and the 
means of disclosure and explanation 
are peculiarly within the defendant’s 
cognizance, the burden is on him to 
show an entire good faith in the 
transaction, and to prove his title. 
Gray v. Beard, 133 P. 791, 66 Or. 59. 

5. Cal.—Brooks v. Union Trust, 
etc., Co, 79 .P. 843, 146 Cal. 134; 
Feeney v. Howard, 21 P. 984, 79 Cal. 
525, 12 Am.S.R. 162, A ee REA. 826; 
Russ y. Mebius, 16 Cal. 350. 


Iowa.—Byerly v. Sherman, 102 N. 
W. 157, 126 Iowa 447; Willis v. Rob- 
ertson, 96 N.W. 900, 121 Iowa 380; 
Luckhart v. Luckhart, 94 N.W. 461, 
120 Iowa 248. 

Mo.—Weiss v. Heitkamp, 29 S.W. 
TOSmicw woes. Elickman” voy rMick- 
man, 55 Mo.App. 303. 

N.H.—Connor v. Follansbee, 59 N. 
H. 124; Farrington v. Barr, 36 N.H. 
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grantee.” 


companied with 


Wish or expectation as to use. ( 
gift of property inter vivos, and the grant is ac- 
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the complete fairness of the transaction is upon the 


Where there is a 


the expression and a wish as to 


the mode of employing it, and at the same time with 


In case of 


in the grantee.® 


86; Graves v. Graves, 29 N.H. 129. 
N.J.—Aller v. Crouter, 54 A. 426, 
N.J.Eq. 381; Hogan v. Jaques, 19 
J.Eq. 123, 97 Am.D. 644. 
Or.—Hornbeck v. Crawford, 279 
870, 130: Or. 230. 


64 
N. 


Pp: 


_. Va.—Eaves v. Vial, 34 S.E. 978, 98 
Va. 134. 
[a]. Thus (1) although, where no 


consideration for a conveyance is ei- 
ther recited therein or proved, a trust 
will result in favor of the grantor, 
parol evidence will net be admitted 
as between the parties to contradict 
the recital in a deed of Such a con- 
sideration for the purpose of raising 
such a trust. Feeney v. Howard, 21 
P.984, 79 Cal. 525, 12°Am:S.R: 162, 4 
L.R.A. 826. (2) Where a deed recites 
a consideration in hand paid, neither 
the grantor’s heirs nor his widow can 
establish a resulting trust in the land 
conveyed by showing that no con- 
sideration was in fact paid therefor. 
Willis v. Robertson, 96 N.W. 900, 121 
Iowa 380. 


[b] Statement of rule—A deed 
which purports to be made for a valu- 
able consideration cannot be shown 
to be voluntary in order to raise a 
trust in favor of the grantor, because 
such evidence is directly at variance, 
not only with the statute of frauds, 
but with the rule that a written in- 
strument cannot be varied by parol 
evidence; and where there is in fact 
no consideration, but the deed recites 
a pecuniary consideration, although 
merely nominal, as paid by the gran- 
tee, this statement raises a conclu- 
sive presumption of an intention that 
the grantee is to take the beneficial 
estate, and destroys a possibility of a 
trust resulting to the grantor, and ex- 
trinsic evidence is not admissible to 
contradict the recital, and to show 
that there is in fact no consideration, 
except in cases of fraud and mistake. 
Haves v. Vial, 34 S.E. 978, 98 Va. 134. 


{c] Where deeds from father to 
son recite payment of considerations, 
persons interested in the grantor’s 
estate cannot establish a trust in the 
land, in the absence of proof of fraud 
or mistake, by showing that the deeds 
were in fact without consideration. 
Luckhart v. Luckhart, 94 N.W. 461, 
120 Iowa 248. 

6. Iowa.—Barth v. Severson, 183 
N.W. 617, 191 Iowa 770; Jacobson v. 
Nealand, 98 N.W. 158, 122 Iowa 372; 
Acker vy. Priest, 61 N.W. 235, 92 Iowa 
610. 

N.J.—Down v. Down, 82 A. 322, 80 
N.J.Eq. 68. 


N.Y.—In re Camp, 10 N.Y.S. 141 
[rev on other grounds 27 N.E. 799, 
L2GeNaYaasniels 

N.C.—Gaylord v. Gaylord, 63 S.E. 
1028, 150 N.C. 222. 


Okl.—Begley v. Beavers, 229 P. 


*By FRANK L. MORGINSON (§§ 154-183). 


a declaration that no legal obligation is intended to 
be imposed, the evidence of the want of any consider- 
ation moving from the grantee cannot raise a result- 
ing trust, because the clear intention is shown to be 
that the dominion of the property should remain 


[§ 154] 5. Payment of Consideration for Title in 
Another*°—a. General 


Considerations—(1) Exist- 


1078, 104 Okl. 31; Chandler v. Roe, 


148 P. 1026, 46 Okl. 349. 

S.C.—Boozer v. Teague, 3 S.E. 551, 
27 S.C. 348. 

Eng.—Brown vy. Jones, 1 Atk. 188, 
26 Reprint 122. 


Bess tae ase v. Jones, 21 Man. 
168. 
[a] Illustrations.—(1) A deed be- 


tween persons in the family relation 
reciting a consideration of “one dol- 
lar and other considerations” in hand 
paid by the grantee. Jacobson v. Nea- 
land, 98 N.W. 158, 122 Iowa 372. (2) 
Deed to son-in-law, who, with his 
wife, at the request of the grantor, 
conveyed it to the wife’s sister. Barth 
v. Severson, 183 N.W. 617, 191 Iowa 
770. (3) A conveyance by a husband 
to his wife through an intermediary. 
Down v. Down, 82 A. 322, 80 N.J.Eq. 
68. (4) Conveyance by a mother to 
her daughter to enable the latter to 
maintain a suit in her own name to 
quiet title as against her stepchildren. 


Begley v. Beavers, 229 P. 1078, 104 
OKI Sl, 
[b] Good consideration shown.— 


Where the relationship between gran- 
tor and grantee is that of father and 
ehild, a resulting trust will not ordi- 
narily, in the absence of mistake or 
fraud be ingrafted on a deed for want 
of a valuable consideration as a good 
consideration lies in such relation- 
ship. Chandler v. Roe, 148 P. 1026, 46 
Okl. 349. 

Relationship between parties as af- 
fecting trust where conveyance to one 
and consideration paid by another 
see infra §§ 169-182. 


ae Berthelot v. Isaacson, 278 F. 
921. 
8. Wheeler v. Smith, 1 Giffard 300, 


65 Reprint 928. 


[a] “he disappointment of a 
mere wish or expectation cannot be a 
reason for the trust resulting where 
the dominion of the property was con- 
ferred on the grantee with a mere op- 
tion or power to fulfil a wish which 
the grantor declared should not be 
considered as a binding obligation. 
The evidence of such a declared pur- 
pose in the grantor rebuts and con- 
tradicts the notion that the property 
was to result to himself.’ Wheeler 
v. Smith, 1 Giffard 300, 309, 65 Re- 
print 929, 932. 


9. Cross references: 
Part payment see infra §§ 163-165. 
Presumption as to resulting trust 
see infra § 155 


Conveyance to third person in fraud 
of creditors as creating trust in 
favor of creditor see Fraudulent 
Conveyances § 79. 


Resulting trust as between parties 
in relationship see infra §§ 169-182. 
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ence of Resulting Trust in General—(a) General 


Rule. Independently of statute,?° 
is well settled that, in the absence 
showing a different intention or 
property paid for with the money 


10. See infra § 156. 
11. Ala.—Bibbs v. Hunter, 79 Ala. 
351; Hatton v. Landman, 28 Ala. 127. 


Ark.—Byers v. Danley, 27 Ark. 77. 


Cal.—Lezinsky v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 185 
Cal. 240 [cert den 42 S.Ct. 49, 257 U. 
S. 637, 66 L.Ed. 409]. 


Ill.—Walsh v. Stock Yards Trust & 
Savings Bank, 178 N.E. 102, 345 I. 
265; Downs v. Mooney, 171 N.E. 617, 
339 Ill. 606; Rolofson v. Malone, 148 
N.E. 169, 315 T..275; Cook v. Patrick, 
26 N.E. 658, 135 Ill. 499, 11 L.R.A. 573: 
Poe v. Bradley, 10 N.E. 11, 119 Ill. 
412. 

Ind.—EhHiott v. Armstrong, 2 Blackf. 
198. 

Iowa.—De France v. Reeves, 125 N. 
W. 655, 148 Iowa 348. 

Md.— Vogel v. Vogel, 145 A. 370, 157 
Md. 147; Powell v. Mackenzie, 112 A. 
290, 187 Md. 266; Walsh v. McBride, 
19 A. 4, 72 Md. 45. 

Mo.—Morris v. Clare, 33 S.W. 1123, 
132 Mo. 232; Fulbright v. Phenix Ins. 
Co. of Hartford, (App.) 30 S.W.(2d) 
Seats on other ground 44 S.W.(2d) 
115]. 

N.J.—Wolters v. Shraft, 66 A. 398, 
69 N.J.Eq. 215 [aff 67 A. 1103, : 
J.Eq. 807]. 

N.Y.—White v. Carpenter, 2 Paige 
217. 

N.C.—Kelly Springfield Tire Co. 
v. Lester, 130 S.E. 45, 190 N.C. 411. 

Or.—Martin v. Thomas, 144 P. 684, 
687, 74 Or. 206 [quot Cyc]. 

Pa.—Walker v. Provident Trust Co. 
of Philadelphia, 10 Pa.Dist.&Co. 104. 
S.C.—Larisey v. Larisey, 77 S.E. 
129, 93 S.C. 540; Surasky v. Wein- 
traub, 73 S.E. 1029, 90 S.Ci 522; Bell 
v. Edwards, 59 S.E. 535, 78 S.C. 490; 
Manning v. Screven, 34 S.E. 22, 56 
S.Ce 78. 

Va.—Borst v. Nalle, 28 Gratt. 
Va.) 423. 

Wash.—F unk v. Hensler, 72 P. 102, 
31 Wash. 528. 


Eng.—-Dyer v. Dyer, 2 Cox Ch. 92, 
30 Reprint 42. 


12. See cases infra notes 13-15. 


13. U.S.—In re Davis, 112 F. 129, 
7 Am.Bankr. 258. 


Ala.—Montgomery v. McNutt, 108 
So. -752;,'-214° Ala.” 692; Sanders | v. 
Steele, 26 So. 882, 124 Ala. 415. 


Ark.—Chaffin v. Crow, 32 S.W.(2d) 
155, 182 Ark. 621; Dillard vy. Battle, 
266 S.W. 80, 166 Ark. 241; Jones v. 
Jvones, 175 S.W. 520, 118 Ark. 146; 
Keith v. Wheeler, 151 S.W. 284, 105 
Ark. 318; Foster v. Treadway, 136 S. 
W. 934, 98 Ark. 452. 


Hawaii Montgomery v. Montgom- 
ery, 2 Hawaii 5638. 

Ill.—Wies v. O’Horow, 169 N.E. 
168, 337 Ill. 267; Brooks v. Gretz, 153 
N.E. 6438, 323 Ill. 161; Stelling v. Stell- 
ing,. 153 N.E. 718, 323 Ill. 122; Mer- 
eury Club v. Keillen, 153 N.E. 753, 323 
L245 John v. John; 153 (Nie: 363, 
322 Ill. 236; Katzing v. Wiegand, 122 
N.E. 97, 286 Ill. 646; Akin v. Akin, 
114 N.E. 908, 276 Ill. 447; Metropoli- 
tan Trust & Savings Bank v. Perry, 
102 N.E. 218, 259 Dll.. 183; Lord v. 
Reed, 98 N.E. 553, 254 Ill. 350, Ann. 
Cas.19138C 139; Van Buskirk v. Van 
Buskirk, §3b. NB. 383,. 248) T1le Oi: 
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the general rule 
of circumstances 
understanding,*? 
or assets of one 


Champlin v. Champlin, 26 N.E. 526, 
136 Ill. 309, 29 Am.S.R. 323; Donlin 
V. “Bradléy (0 UND: LL; do tll 42s 
Mathis v. Stuffiebeam, 94 Ill. 481; 
Bruce v. Roney, 18 Ill. 67. 


Ind.—Koehler v. Koehler, 
450, 75 Ind.App. 510. 

Iowa.—In re Mahin’s Estate, 143 N. 
W. 420, 161 Iowa 459; Amidon v. 
Snouffer, 117 N.W.. 44, 139 Iowa 159; 
Sunderland y. Sunderland, 19 Iowa 
325. 


121 N.E. 


Me.—Anderson vy. Gile, 78 A. 370, 
107 Me. 325. 
Md.—Faringer v. Ramsay, 2 Md. 


365. 

Minn.—Durfee v. Pavitt, 14 Minn. 
424. 

Mo.—Stevenson vy. Smith, 88 S.W. 
86, 189 Mo. 447; Kelly v. Johnson, 28 
Mo. 249; Shelton v. Harrison, 167 S. 
W. 634, 182 Mo.App. 404. 


N.J.—Baker v. Baker, 
ToeIN. Fd. Baqi 30bs 
(Ch.) 30 A. 862. 

Or.—De Roboam v. Schmidtlin, 92 
P. 1082, 50 Or. 388; Parker v. Newitt, 
230 246, Se Ore wee 

S.C.—Surasky v. Weintraub, 73 S.E. 
1029, 90 S.C. 522. 

Vt.—Williams v. Wager, 24 A. 765, 
64 Vt. 326; Pinney v. Fellows, 15 Vt. 


72 A. 1000, 
Collins v. Corson, 


525. 

Va.—Straley v. Esser, 83 S.E 1075, 
TL Viae 1355) (Cox*vV, Cox,127 "SiH 834; 
95 Va. 173; Bank of U. S. v. Carring- 
ton, 7 Leigh (34 Va.) 566. 


Eng.—Young v. Peachy, 2 Atk. 256, 
26 Reprint 557; Lloyd v. Spillet, 2 
Atk. 150, 26 Reprint 493, Barn. 388, 27 
Reprint 689, 2 Eq.Cas.Abr. 745, 22 Re- 
print 632. 


14. U.S.—Higginbotham y. Boggs, 
234 F. 253, 148 C.C.A. 155 [rev 222 F. 
714]; Ex p. Davis, 112 F. 129; Lewis 
v. Wells, 85 F. 896; McClung vy. Steen, 
OSes os 


Ala.—Miles v. Rhodes, 131 So. 633, 
222 Ala. 208; Montgomery v. McNutt, 
108 So. 752, 214 Ala. 692; Birming- 
ham, etc., R. Co. v. Louisville, ete., R. 
Co., 44 So. 679, 152 Ala. 422; Sanders 
v. Steele, 26 So. 882, 124 Ala, 415; 
O’Bear Jewelry Co. v. Volfer, 17 So. 
625, 106 Ala. 205, 54 Am.S:R: 31, 28 
L.R.A. 707; Bibbs. v. Hunter, 79 Ala, 
351; Lehman y. Lewis, 62 Ala. 129. 


Ark.—Chaffin v. Crow, 32 S.W.(2d) 
156, 182 -Ark. 621; Dillard, v.. Battle, 
266 S.W. 80, 166 Ark. 241; Home Land 
& Loan Co. v. Routh, 185 S.W. 467, 
123 Ark. 360, Ann.Cas.1917C 1142; 
Jones v. Jones, 175 S.W. 520, 118 Ark. 
146; Keith v. Wheeler, 151 S.W. 284, 
105 Ark. 318; Spradling v. Spradling, 
142 S.W. 848, 101 Ark. 451; Foster v. 
Treadway, 136 S.W. 934, 98 Ark. 452; 
Beloate v. Hennessee, 99 S.W. 681, 81 
Ark. 478; Brown vy. Arkansas Cent. 
R. Co., 81 S.W. 613, 72 Ark. 456; Sale 
v. McLean, 29 Ark. 612; Byers v. Dan- 
ley, 27 Ark. 77; Trapnall v. Brown, 
19 Ark. 39. 


Cal.—Lezinsky v. Mason Mait Whis- 
ky Distilling Co., 196 P. 884, 185 Cal. 
240 [cert den 42 S.Ct. 49, 257 U.S. 637, 
66 L.Ed. 409]; Woodside v. Hewel, 
42 °P752,7L096Call, 4816, LRhomas a, 
Jameson, «29 Po Ll, 71 iCaleoicimsonre 
ers v. Overhulser, 7 P. 645, 67 Cal. 
237; Case v. Codding, 38 Cal. 191; 
Sandfoss v. Jones, 35 Cal. 481; Russ 
v. Mebius, 16 Cal. 350; Osborne v. 
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person, title thereto being taken in the name of a 
stranger or person for whom he is under no legal 
or moral obligation to provide, is held by resulting 
trust,12 the trust arising by operation of law’® in 
favor of the person furnishing the consideration,'* 


Endicott, 6 Cal. 149, 65 Am.D. 498; 
Bank of Cottonwood v. Henriques, 266 
P. (836). 91 Cal. Apps 88, luincolom ve 
Chamberlain, 214 P. 1013, 61 Cal.App. 
399: Schumaker v. Langford, 127 P. 
1057, 20 Cal.App. 61. 


Colo.—Cortez Land & Securities Co. 
v. Stabler, 268 P. 526, 84 Colo. 64; 
Leroy v. Norton, 113 P. 529, 49 Colo. 
490; Walker v. Bruce, 97 P. 250, 44 
Colo. 109; Rowe v. Johnson, 81 P. 268, 
33 Colo, 469, 471 [quot La Fitte v. 
Rups, 22 P. 309, 13 Colo. 207]; Lips- 
comb v. Nichols, 6 Colo. 290. 


Conn.—Fox v. Shanley, 109 A. 249, 
251, 94 Conn. 350 [quot Ward v. Ward, 
22 A. 150, 59 Conn. 195]. 

Del._Kempski v. Leszezynski, (Ch.) 
157 A. 201; McCafferty v. Flinn, 125 
A. 675, 14 Del.Ch. 307. 


D.C.—McCartney Vv. 
App.D.C. 1. 


Fla.—Sorrels v. McNally, 
106, 89 Fla. 457. 


Ga.—Jackson y. Jackson, 104 S.E. 
236, 150 Ga. 544. 


Hawaii.—Chater v. Carter, 22 Ha- 
waii 34; Montgomery v. Montgomery, 
2 Hawaii 563. 


Idaho.—National Bank of Idaho v. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93; Sherman v. Citizens’ Right 
of Way Co., 217 P. 985, 37 Idaho 528. 


Ill.—Kinsch v. Kinsch, 181 N.E. 315, 
348 Ill. 446; Kartun v. Kartun, 180 
N.E) 423, 347 Ill 510; Hummel v. 
Villmow, 179 N.E. 438, 347 Ill. 58; 
Link v. Emrich, 178 N.E. 480, 346 Il. 
238; Walsh v. Stock Yards Trust & 
Savings Bank, 178 N.E. 102, 345 Ill. 
265; Downs v. Mooney, 171 N.E. 617, 
339 Ill. 606; Wies v. O’Horow, 169 
N.E. 168, 337 Ill. 267; Geraghty v. 
Geraghty, 167 N.E. 117, 335 Ill. 494; 
Tritchler v. Anderson, 165 N.E. 641, 
334 Ill. 211; Cohn v. Siegel, 165 N.E. 
227, 334 Ill. 30; Brooks v. Gretz, 153 
N.E. 643, 323 Ill. 161; Stelling v. Stel- 
ling, 153 N.E. 718, 323 Ill. 122; Mer- 
cury Club v. Keillen, 153 N.E. 753, 
323 Ill. 24; John v. John, 153 N.E. 
363, 322 Ill. 236; Niland v. Kennedy, 
147 N.E. 117, 316. 111. 253; Rolofson 
v. Malone, 148 N.E. 169, 315 Ill. 275; 
Forsland v. Gorman, 145 N.E. 187, 
313 Dll. 252; Bast St. Louis Lumber 
Co. v. Schnipper, 141 N.E. 542, 310 
Ill. 150; Lutyens vy. Ahlrich, 139 N. 
E. 50, 308 Ill. 11; Crawford v. Hurst, 
138 N.H. 620, 307 Ill. 243; Katzing v. 
Wiegand, 122 N.E. 97, 286 Ill. 646; 
Baughman v. Baughman, 119 N.E. 49, 
283 Ill. 55, Ann.Cas.1918E 895; Kep- 
ler) v.' Castle, (117° N.B. 2029) 2288 i 
444; Akin v. Akin, 114 N.E. 908, 276 
Ill. 447; Harrison v. Harrison, 107 
N.E. 128, 265 Ill. 432; Metropolitan 
Trust & Savings Bank v. Perry, 102 
N.BE. 218, 259 Ill. 183; Froemke vy. 
Marks, 102 N.E. 192, 259 Ill. 146; Lord 
v. Reed, 98 N.B. 553, 254 Ill. 350, Ann. 
Cas.19138C 139; Masters v. Mayes, 92 
N,E. 945, 246 Ill. 506; Plummer v. 
Flesher, 92 N.E. 863, 246 Ill. 313; 
Worrell v. Torrance, 89 N.E. 693, 242 
Ill. 64; Marie M. B. Church vy. Trin- 
ity M. E. Church, 69. N.E. 73, 205 Ill. 
601; Dorman v. Dorman, 58 N.E. 235, 
187 Ill. 154, 79 Am.S.R. 210; Ellis v. 
Hill, 44 N.E. 858, 162 Ill. 557; McDon- 
ald v. Carr, 37 N.B. 225, 150 Ill. 204; 
Van Buskirk v. Van Buskirk, 35 N.E. 
383, 148 Ill. 9; Champlin v. Champ- 
lin, 26 N.B. 526, 136 Ill. 309; Cook v. 
Patrick, 26 N.E. 658, 135 Ill. 499, 11 
L.R.A. 573; Donlin v. Bradley, 10 N. 


Fletcher, 11 


105 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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EB. 11, 119 Ill. 412; Warris v. McIn- 
tyre, 8 N.E. 182, 118 Ill. 275; Scheer- 
er v. Scheerer, 109 Ill. 11; Mathis v. 
Stufflebeam, 94 Ill. 481; Stow v. Kim- 
ball, 28 Ill. 93; Bruce v. Roney, 18 
Ill. 67;  Prevo v. Walters, 5 Ill. 35; 
Johnson v. Northern Trust Co., 184 
Tll.App. 549 [aff 106 N.E. 814, 265 Ill. 
263]; Donovan v. Donovan, 173 Ill. 
App. 522. See Maciejewska v. Jar- 
poo 90 N.E. 231, 243 Ill. 186 (dic- 
um). 


Ind.—Irwin v. Ivers, 7 Ind. 308, 
63 Am.D. 420; McQuaide v. McQuaide, 
168 N.EB. 500, 504, 92 Ind.App. 370 
[cit Cyc]; Koehler v. Koehler, 121 N. 
BE. 450, 75 Ind.App. 510; Bedford Belt 
R. Co. v. Winstanley, 44 N.E. 556, 16 
Ind.App. 143. 


Iowa.—In re Mahin’s Estate, 143 N. 
W. 420, 161 Iowa 459; Ratliff v. El- 
well, 119 N.W. 740, 141 Iowa 312, 20 
L.R.A.N.S. 223; Amidon v. Snouffer, 
117 N.W. 44, 139 Iowa 159; Williams 
v. Williams, 78 N.W. 792, 108 Iowa 91; 
Dunn v. Zwilling, 62 N.W. 746, 94 
Iowa 233; Hagan v. Powers, 72 N.W. 
771, 103 Iowa 593; Cotton v. Wood, 25 
Iowa 44; Sunderland v. Sunderland, 
19 Iowa 325; McLenan v. Sullivan, 13 
Iowa 521; Claussen v. La Franz, 1 
Iowa 226. See Sullivan v. McLenans, 
2 Iowa 437, 65 Am.D. 780 (called ‘‘con- 
structive trust’). 


Ky.—Roche v. Roche, 222 S.W. 86, 
188 Ky. 327; May v. May, 170 S.W. 
537, 161 Ky. 114; Wright v. Yates, 
130 S.W. 1111, 140 Ky. 283; Brooks 
v. Brooks, 104 S.W. 392, 31 Ky.L. 969; 


Williams’ Adm’r v. McClanahan, 3 
Mete. 420; Doyle v. Sleeper, 1 Dana 
531; Perry v. Head, 1 A.K.Marsh. 46. 


Me.—Wo0d v. White, 122 A. 177, 123 
Me. 139; Buck v. Pike, 11 Me. 9. 


Md.—Vogel v. Vogel, 145 A. 370, 157 
Md. 147; Springer v. Springer, 125 A. 
162, 144 Md. 465; Zulver v. Murray, 
114 A. 896, 189 Md. 242; Powell v. 
Mackenzie, 112 A. 290, 137 Md. 266; 
State v. Wingert, 104 A. 117, 132 Md. 
605; First Nat. Bank v. Carter, 103 
A. 463, 132 Md. 218, 220 [quot Dixon 
v. Dixon, 90 A. 846, 123 Md. 44, Ann. 
Cas.1915D 616]; Faringer v. Ramsay, 
2 Md. 365; Purdy v. Purdy, 3 Md.Ch. 
547. 


Mass.—Williams v. Commercial 
TrUst 10, 81h) Nene 555, 200 lags. 
508; Lynch v. Lynch, 144 N.E. 375, 
249 Mass. 543; Liberty Trust Co. v. 
Hayes, 138 N.E. 582, 244 Mass. 251; 
Howe v. Howe, 85 N.E. 945, 199 Mass. 
598, 127 Am.S.R. 516; McDonough v. 
O’Niel, 113 Mass. 92; Hayward v. 
Cain, 110 Mass. 273; Livermore v. Al- 
drich, 5 Cush. 431; Whitten v. Whit- 
ten, 3 Cush. 191. 


Mich.—Fisher v. Fobes, 22 Mich. 
454; Maynard v. Hoskins, 9 Mich. 
485. 

Minn.—Durfee v. Pavitt, 14 Minn. 
424. 

Miss.—Bush v. Bush, 99 So. 151, 


McCarroll v. Alexan- 
der, 48 Miss. 128; Harvey v. Led- 
better, 48 Miss. 95; Murdock v. 
Hughes, 15 Miss. 219; Brown v. Doe, 
8 Miss. 181; Powell v. Powell, Freem. 
134. 


134 Miss. 523; 


Mo.—Sanford v. Van Pelt, 282 S. 
W. 1022,.314 Mo. 175; Thierry v. 
Thierry, 249 S.W. 946, 298 Mo. 25; 
Bender v. Bender, 220 S.W. 929, 281 
Mo. 473; Tennison v. Walker, 190 S. 
W..93 Barrett v. Foote, 187 S.w. OWA 
Adams v. Gossom, 129 S.W. 16, 228 
Mo. 566; Stevens v. Fitzpatrick, 118 
S.W. 51, 218 Mo. 708; Stevenson v. 
Smith, 88 S.W. 86, 189 Mo. 447; Rich- 
ardson v. Champion, 45 S.W. 380, 143 
Mo. 538; Morris v. Clare, 33 Sw. 
1123, 132 Mo. 232; Miller v. Davis, 
50 Mo. 5725 Johnson v. Quarles, 46 
Mo. 423; Kelly v. Johnson, 28 Mo. 
249; Fulbright vy. Phoenix Ins. Co. of 
Hartford, (App.) 30 S.W. (24) 870 
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[rev on other ground 44 S.W.(2d) 
115]; Shelton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. See Rogers v. 
Ramey, 39 S.W. 66, 137 Mo. 598 (dic- 
tum). 


Mont.—Clary v. Fleming, 198 P. 546, 
60 Mont. 246. 


Neb.—Bodie v. Robertson, 203 N.W. 
590, 113 Neb. 408; Woodward v. 
Woodward, 131 N.W. 188, 89 Neb. 142 
[quot Perry Trusts (6th ed) § 126]; 
Van BEtten v. Passumpsic Savings 
Bank, 113 N.W. 163, 79 Neb. 632; 
Chicago, etc., R. Co. v. Omaha First 
Nat. Bank, 78 N.W. 1064, 58 Neb. 548 
[aff 80 N.W. 1089, 59 Neb. 348]; 
Klamp v. Klamp, 70 N.W. 525, 51 Neb. 
17; Brownell v. Stoddard, 60 N.W. 
380, 42 Neb. 177. 


Nev.—Boskowitz v. Davis, 12 Nev. 
446; Frederick v. Haas, 5 Nev. 389. 
barre oees v. Fowle, 14 N.H. 


N.J.—Andreas v. Andreas, 94 A. 
415, 84 N.J.Law 375 [aff 96 A. 39, 85 
N.J.Eq. 210]; Lykles v. Lykles, 158 
A. 105, 109 N.J.Eq. 490; Grant v. 
Steenland Const. Co., 132 A. 850, 99 
N.J.Eq. 82 [aff 135 A. 917, 100 N.J. 
Eq. 566]; Vigne v. Vigne, 130 A. 816, 
98 N.J.Hg. 274; Priseo v. Prisco, 110 
A. 111, 90 N.J.Eq. 289; Yetman v. 
Hedgeman, 88 A. 206, 82 N.J.Hq. 221; 
McGee v. McGee, 86 A. 406, 81 N.J. 
Eq. 190 [rev 79 A. 268, 78 N.J.Eq. 
430]; Baker v. Baker, 72 A. 1000, 75 
N.J.Eq. 305; Mershon v. Duer, 40 N. 
J.Eq. 333; Thalman v. Canon, 24 N.J. 
Eq. 127; Johnson v. Dougherty, 18 
N.J.Eq. 406; Collins v. Corson, (Ch.) 
30 A. 862; Lewis v. Hunt, 120 A. 650, 
1 N.J.Mise. 211. 


N.Y.—Leary v. Corvin, 73 N.E. 984, 
181 N.Y. 222,106 Am.S.R. 542, 2 Ann. 
Cas. 664; Foote v. Bryant, 47 N.Y. 
544 [aff 58 Barb. 258]; Ocean Nat. 
Bank v. Olcott, 46 N.Y. 12; Siemon v. 
Schurck, 29 N.Y. 598, 614 [aff 33 Barb. 
9] (per Davies, J.); Garfield v. Hat- 
maker, 15 N.Y. 475; Scott v. Calla- 
dine, 29 N.Y.S. 630, 79 Hun 79 [aff 41 
N.E. 90, 145 N.Y. 639]; Jackson v. 
Morse, 16 Johns. 197, 8 Am.D. 306. 


N.C.—Kelly Springfield Tire Co. v. 
Lester,i;130. Sik 745, 290" N-C.) 4kbs 
Harris v.. Hartis, 100 S.B.2 125,178 
N.C. 7; Nelson v. Nelson, 96 S.E. 986, 
176 N.C; 191; Ricks v. Wilson, 70 S: 
BE. 476, 154 N.C. 282; Sammers v. 
Moore, 18 S.E. 712, 113 N.C. 394; 
Beam v. Bridges, 13 S.E. 112, 108 N. 
C. 276, 23 Am.S.R. 59; Henderson v. 
Hoke, 21 N.C. 119. . 


Okl.—Rollow v. Taylor, 
104 OK]. 275% Clark (ww Frazier; 
P. 589, 591- [quot Cyc]. 


Or.—Barnes v. Spencer, 153 P. 47, 
79 Or. 205; Martin v. Thomas, 144 P. 
684, 687, 74 Or. 206 [quot Cyc]; Lane 
v. Myers, 141 P. 1022, 70 Or. 376, Ann. 
Cas.1915D 649; De Roboam v. 
Sehmidtlin; 92° PB. 1082,50 Or. 388; 
Taylor vy. Miles, 25 P. 143, 19 Or. 550; 
Parker v. Newitt, 23 ,P: 246, 18 Or. 
274. 


Pa.—Quinn v. Gormley, 153 A. 623, 
302 Pa. 360; Roush y. Herbick, 112 A. 
136, 269 Pa. 145; Thompson v. San- 
key, 34 A. 1104, 175 Pa. 594; Roth v. 
Humrich, 76 Pa. 128; Strimpfler v. 
Roberts, 18 Pa. 283, 57 Am.D. 606; 
First Nat. Bank v.. Batch, 98 Pa.Su- 
per. 494; Walker v. Provident Trust 
Co. of Philadelphia, 10 Pa.Dist.&Co. 
104. See Mellor Vv. Reed, 5 Pa.Co. 372 
(dictum). 

R.I.—Cetenich v. Fuvich, 102 A. 
817, 41 R.I. 107; Aborn v. Séarles, 27 
A. 796, 18 R.I. 357 


S.C.—Larisey v. Larisey, 77 S.E. 
129, 93 S.C. 540; Surasky v. Wein- 
traub, 73, S.E. 1029, 90 S.C. 522; Man- 
ning v. Screven, 34.S.E. 22, 56 S.C. 
83; Minton v. Pickens, 24 S.C. 592; 
Richardson v. Mounce, 19 S.C. 477; 
Williams v. Hollingsworth, 20 S.C. 


231 P. 224, 
ees 
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gi) 103; v.47 SA) Dy 6275 
Crocker, 17 S.C.Hq. 20. 


Tenn.—Thomas Vv. Walker, 6 
Humphr. 93; Arnold y. Harris, (Ch. 
A.) 52, S.W. 715. 


Tex.—Burns v. Ross, 9 S.W. 468, 71 
Tex. 516; Smith v. Strahan, 16 Tex. 
314, 67 Am.D. 622; Long v. Steiger, 8 
Tex. 460; Neill v. "Keese, 5 Texe 2 op ok 
Am.D. 746; Tarpley v. Poage, 2 Tex. 
139; Vaello v. Rodriguez, (Civ.App.) 
218 S.W. 1082; Smalley v. Paine, 130 
S.W. 739, 62 Tex.Civ.App. 52; Watson 
v. Harris, 130 S.W.'.237, 61) Tex.Ciy. 
App. 263; Pearce v. Dyess, 101 S.W. 
549, 45 Tex.Civ.App. 406. 


Utah.—Chambers vy. Emery, 
192, 13 Utah 374. 


Vt.—Corey v. Morrill, 42 A. 976, 71 
Vt. 51; Williams v. Wager, 24 A. 765, 
64 Vt. 326; Barron v. Barron, 24 Vt. 
875; Pinney v. Fellows, 15 Vt. 525. 


Va.—Bransom vy. Bransom, 144 S.E. 
613, 151) Va,603en Wrightew.. Daisy 
133 S.E. 659, 145 Va. 370; Mumpower 
Vay Castieh 1040S, 06, E28 Vien mls 
Straley v. Esser, 83 S.E. 1075, 117 Va. 
135; Coons v. Coons, 56 S.E. 576, 106 
Va. 572; Flanary v. Kane, 46 S.E. 
312, 681, 102 Va.-547; Jesser v. Arm- 
entrout, 42 S.E. 681, 682, 100 Va. 666 
[quot Pomeroy Eq. Sur. § 1037]>.. Cox 
v. Cox, 27 S.H.°834, 95 Va. 173; Stea- 
gall v. Steagall, 17 S.E. 756, 90 Va. 
73; Law v. Law, 46°V ax 527: We oss 
Bank Vv. Carrington, 7 Leigh (34 Va.) 


Wash.—Brucker v. De Hart, 180 P. 
397, 106 Wash. 386. 


W.Va.—Walton v. Pritt, 116 S.E. 
759, 93 W.Va. 375; Moss v. Moss, 106 
S239 429, 88 W.Va.°135;\ Harris (v. 
Elliott, 32 S.E. 176, 45 W.Va. 245; 
Smith v. Turley, 9 S.E. 46, 32 W.Va. 
14; Hamilton v. Steele, 22 W. Va. 348; 
Pumphry v. Brown, 5 W.Va. 107. 


Wis.—Friedrich v. Huth, 144 N.W. 
202, 155 Wis. 196; Richtman v. Wat- 
son, 136 N.W. 797, 150 Wis. 385. 


Eng.—Withers v. Withers, 
151, 27 Reprint 99; Young v. Peachy, 
2 Atk. 256, 26 Reprint 557; Lloyd v: 
Spillet, 2 "Atk. 150, 26 Reprint 493, 
Barn. 388, 27 Reprint 689, 2 Eq. Cas. 
Abr. 745, 22 Reprint 632; Willis v. 
Wallisy 2 ATK 1: Reprint 443; 
Lever v. Andrews, 7 Bro.P.C. 288, 3 
Reprint 187; Rider v. Kidder, 10 Ves. 
Jr. 360, 32 Reprint 884; Dyer v. Dy- 
er, 2 Cox Ch. 92, 30 Reprint 42; Crop 
v. Norton, 9 Mod. 233, 88 Reprint 418; 


Dillard v. 


45 P. 


Ambl. 


Anonymous, 2 Vent. 361, 86 Reprint 
Pe v. Chambers, 13 N.S. 


Ont.—McLeod v. Curry, 51 Ont.L. 
68, 64 Dom.L.R. 684. 


“Tt is an established principle of 
equity that an equitable interest in 
land is drawn ‘as if by irresistible 
magnetic attraction’ to the one who 
pays the purchase money for it.” 
Ricks v. Wilson, 70 S.E. 476, 477, 154 
N.C. 282. 


[a] Agreement to reconvey.— 
Where property is purchased by one 
in whose name title is taken, and the 
consideration is furnished by another, 
the former agreeing to hold the prop- 
erty for the latter’s use and to con- 
vey it to the latter, a resulting trust 
arises. Birmingham, etc., R. Co. v. 
Louisville, ete., R. Co., 44 So. 679, 152 
aaa 422; Williams v. Brown, 14 Il. 


[b] Foundation.—(1) The founda- 
tion of a resulting trust is the pay- 
ment of the consideration or the pur- 
chase price (Bibbs v. Hunter, 79 Ala. 
351; Kerby v. Feild, 38 S.W.(2d) 308, 
183 "Ark. 714; Hummel v. Villmow, 179 
N.E. 438, 347 Ill. 58; Metropolitan 
Trust & Savings Bank v. Perry, 102 
NEW 218,259 Tit ss selaminers sve 
Hlesher, 92 N.E. 8638, 246 Tll. 313; 
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or persons claiming under him,*5 


‘TRUSTS 


and the person 


thus obtaining title is a trustee for the person pay- 


Pickler v. Pickler, 54 N.E. 311, 180 
Ill. 168; Van Buskirk v. Van Buskirk, 
85 N.E. 3838, 148 Ill. 9; Irwin v. Ivers, 
7 Ind. 308, 68 Am.D. 420; In re Ma- 
hin’s Estate, 143 N.W. 420, 161 Iowa 
459; Cecil Bank v. Snively, 23 Md. 
253; Dorsey v. Clarke, 4 Harr.&J. 
(Md.) 551; Howe v. Howe, 85 N.E. 
945, 190 Mass. 598, 127 Am.S.R. 516; 
Kendall v. Mann, 11 Allen (Mass.) 
15; Botsford v. Burr, 2 Johns.Ch. (N. 
Y.) 405; Turpie v. Lowe, 4 Ohio Cir. 
Ct. 599, 2 Ohio Cir.Dec. 729; Wilder’s 
Bx’x v. Wilder, 538 A. 1072, 75 Vt. 178; 
Steagall v. Steagall, 17 S.E. 756, 90 
Va. 73), (2) a relationship between 
them, on the fact that as between 
them, consciously and intentionally, 
one has advanced the consideration 
wherewith to make a purchase in the 
mame of the other (Uezinsky v. Ma- 
son Malt Whisky Distilling Co.,.196 P. 
884, 185 Cal. 240 [cert den 42 S.Ct. 
49, 257 U.S. 637, 66 L.Hd. 409]) (3) 
and the conveyance of the title there- 
by purchased to another (Hummel v. 
Villmow, 179 N.B. 438, 347 Ill. 58; 
Metropolitan Trust & Savings Bank 
v. Perry, 102 N.E. 218, 259 Ill. 183). 


[ce] Fraud.—Where a broker in- 
duces another to join him in the joint 
purchase of an interest in property, 
alleging that the interest can be ob- 
tained only at the stipulated price, 
but he actually obtains it with only 
the money furnished him by the oth- 
er, it is said that a resulting trust 
arises. Schwab v. Wageley, 250 P. 
156, 80 Colo. 199. See Hudson v. 
Wageley, 260 P. 1017, 82 Culo. 416 
(holding that, under same facts, a 
trust arose). 


[ad] Wew consideration.—The pay- 
ment of the purchase money for pur- 
ehase of land or of a new considera- 
tion for a deed to the land will create 
an implied or resulting trust in favor 
of the one paying the purchase price 
or giving the new _ consideration. 
Belcher v. Young, 155 P. 1060, 90 
Wash, 303. ; 


[e] Theory of such trust is that 
the money has been transmuted into 
land, the real owner in each case con- 
tinuing the same. Gibson v. Foote, 40 
Miss. 788; Thalman v. Canon, 24 N.J. 
Eq. 127. See to same effect Currence 
v. Ward, 27 S.E. 329, 48 W.Va. 367. 


{f{] Rule applied.—(1) Purchase 
of public lands. Strimpfler v. Rob- 
erts, 18 Pa. 283, 57 Am.D. 606. (2) 
Where land was conveyed te a bank 
president for return to the grantor of 
notes payable to several banks, on 
agreement that the grantee should 
convey to another charged with in- 
debtedness of two of such banks, a 
trust arose in favor of the banks. 
Bodie v. tovertson, 203 N.W. 590, 
113 Neb. 408. (3) Where land is in 
fact paid for with the funds of a 
company, there is a resulting trust 
in favor of the company, although 
the deed is made absolute to a third 
party, and purports on its face to be 
for his own use and benefit. Stratton 
v. Dialogue, 16 N.J.Eq. 70. (4) So, 
where a patentee, at the insistence of 
defendant, a manufacturing company 
to whom he had sold the exclusive 
right to manufacture the patented 
article, purchased another patent to 
prevent possible litigation for in- 
fringement, the purchase money be- 
ing advanced by defendant and de- 
ducted by it from royalties due the 
patentee, and title being taken in de- 
fendant’s name, defendant’s title to 
such patent was in trust for plain- 
tiff. Hansen v. Hall Mfg. Co., 193 N. 
W. 568, 196 Iowa 1. (5) Where one 


.in favor 


takes the legal title to land, or any 
right therein purchased with the 
funds of another, with the under- 
standing that it is to be included as 
a part of other lands contracted to 
be conveyed between the parties by 
separate deed, all of which lands and 
rights are pledged to secure the pay- 
ment of a note given as a part of the 
purchase price, a resulting trust is 
thereby created in behalf of the party 
furnishing the funds with which to 
purchase the land. Gantt v. McClel- 
lan, (Tex.Civ.App.) 252 S.W. 229. 


Purchase by corporation, with title 
in name of officer, as creating result- 
ing trust see Corporations § 2413. 


Purchase of land for projected cor- 
poration, with title in name of indi- 
vidual, as creating resulting trust see 
Corporations § 306. 


15. Sayers v. Flack, (Iowa) 190 N. 
W. 965; Martin v. Thomas, 144 P. 684, 
687, 74 Or. 206 [quot Cyc]; Keck v. 
Vandyke, 141 A. 446, 292 Pa. 532. 


fa] Rule applied._-An employer’s 
purchase with firm money of land 
taken in name of employee, allegedly 
receiving share of net profits as com- 
pensation, created a resulting trust 
of the employer’s heirs, 
Keck v. Vandyke, 141 A. 446, 292 Pa. 
5382. 

16. 
612. 

Cal.—Lezinsky v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 185 
Cal. 240 [cert den 42 S.Ct. 49, 257 U.S. 
637, 66 L.Ed. 409]; Thomas v. Jame- 
Sony LONE LT a CALITO |) BM SOMErSE Va 
Overhulser, 7 P. 645, 67 Cal. 237; Case 
Ve Codcinew 38iCal 19); C@unreye ve 
Allen, 34 Cal. 254; Millard v. Hatha- 
way, 27 Cal. 119; Osborne v. Endi- 
cott, 6 Cal. 149, 65 Am.D. 498; Bank 
of Cottonwood v. Henriques, 266 P. 
836, 91 Cal.App. 88. 


pea sce) v. Nichols, 6 Colo. 


Ark.—Sale v. McLean, 29 Ark. 


2 


Conn.—Fox v. Shanley, 109 A. 249, 
251, 94 Conn. 350 [quot Ward v. Ward, 
22 (A. 150, 59 Conn. 195]. 


Del.—Newell v. Morgan, 2 Del. 225; 
McCafferty v. Flinn, 125 A. 675, 14 
Del.Ch. 307. 


Ga.—Williams v. Turner, 7 Ga. 348. 


Ill—-McCarthy v. McCarthy, 124 
N.E. 578, 289 Ill. 8365; MckKey v. Coch- 
ran, 104 N.E. 693, 262 Ill. 376; Mas- 
ters v. Mayes, 92 N.E. 945, 246 Til. 
506; McDonald v. Carr, 37 N.H. 225, 
150 Ill. 204; Van Buskirk v. Van Bus- 
kirk, 35 N.E. 383, 148 Ill. 9; Champ- 
lin v. Champlin, 26 N.B. 526, 136 I11. 


309; Reynolds v. Sumner, 14 N.E. 
661; Emmons v. Moore, 85 Ill. 304; 
Mahoney v. Mahoney, 65 Ill. 406; 


Prevo v. Walters, 5 Ill. 35; 
v. Donovan, 173 Ill.App. 522. 


Ind.—Blair y. Bass, 4 Blackf. 539. 


Iowa.—Spring v. Spring, 229 N.W. 
147, 210 Iowa 1124; Sayers vy. Flack, 
190 N.W. 965; In re Mahin’s Hstate, 
143 N.W. 420, 161 Iowa 459; Mullong 
v. Schneider, 1384 N.W. 957, 155 Iowa 
12; Amidon v. Snouffer, 117 N.W. 44, 
139 Iowa 159; Malley v. Malley, 96 
Now. @51, 121. lowa 2373 Hacansry. 
Powers, 72 N.W. 771, 103 Iowa 593; 
Cotton v. Wood, 25 Jlowa 44; McLlen- 
an v. Sullivan, 13 Iowa 521; Sullivan 
BEI go tee 2 Iowa 437, 65 Am.D. 


Ky.—May v. May, 170 S.W. 537, 161 
Ky. 114; Wright v. Yates, 130 S.w. 
1111, 140 Ky. 283; Brooks v. Brooks, 
104 S.W. 392, 31 Ky.L. 969; .Deatly 


Donovan 


ing the consideration.1® 
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While the trust does not 


v. Murphy, 3 A.K.Marsh. 472. 


Me.—Staples v. Bowden, 73 A. 999, 
105 Me. 177; Buck v. Swazey, 35 Me. 
41, 56 Am.D. 681. 

Md.—Springer v. Springer, 125 A. 
162, 144 Md. 465; State v. Wingert, 
LO4 eAS 117, 182 Md: 605: 2 irstoeNaie 
Bank v. Carter, 103 A. 463, 132 Md. 
218, 220 [quot Dixon v. Dixon, 90.A. 
846, 123 Md. 44, Ann.Cas.1915D 616]. 


Mass.—Howe v. Howe, 85 N.E. 945, 
199 Mass 598, 127 Am.S.R. 516; Liver- 
more y. Aldrich, 5 Cush. 431. 


Miss.—Brown v. Doe, 8 Miss. 181. 


Mo.—Tennison v. Walker, 190 S.W. 
9; Kelly v. Johnson, 28 Mo. 249; Paul 
v. Chouteau, 14 Mo. 580. 


Neb.—Doll v. Doll, 147 N.W. 471, 
96 Neb. 185; Cowles v. Cowles, 131 
N.W. 738, 89 Neb. 327; Woodward v. 
Woodward, 131 N.W. 188, 89 Neb. 142 
[quot Perry Trusts (6th ed) § 126]; 
Van BEtten v. Passumpsic Savings 
Bank, 113 N.W. 168, 79 Neb. 632. 


N.J.—New York Third Nat. Bank v. 
Cary, 39 N.J.Eq. 25; Stratton v. Dia- 
logue, 16 N.J.Eq. 70. 


Pe BE Foden v. Bostwick, 32 N. 


N.C.—Harris v. Harris, 100 S.E. 125, 
178 N.C. 7; McWhirter v. McWhirter, 
11 S.B. 59, 155 N.C. 145;~Summerseyve 
Moore, 18 S.E. 712, 113 N.C. 394. 


Or.—Hope v. Stoner, 218 P. 555, 108 
Or. 592; Barnes v. Spencer, 153 P. 47, 
79 Or. 205; Williamson v. Roberts, 
140 P.. 633,,1389 PRP. (840070 Oribie6s 
De Roboam v. Schmidtlin, 92 P. 1082, 
50 Or, 388; “Hayes iv. Hortonysst see 
386, 46 Or. 597. 


Pa.—Roth v. Humrich, 76 Pa. 128; 
Edwards v. Edwards, 39 Pa. 369; 
Strimpfler v. Roberts, 18 Pa. 283, 57 
Am.D. 606; Jackman v. Ringland, 4 
Watts&S. 149; Gravle v. Snyder, 159 
A. 74, 104 Pa.Super. 253. 

Philippine.—Aloc v. Ling, 19 Philip- 
pine 202. 

R.I.— Broadway Bldg. Co. v. Salafia, 
132 A. 527, 47 R.I. 268, 45 A.LAR, 847. 


S.C.—Surasky v. Weintraub, 73 S.E. 
1029, 90. S.C. 522. 


Tenn.—Ferguson y. Booth, 160 S.W. 
67, 128 Tenn. 259, Ann.Cas.1915C 1079; 
Ensley v. Balentine, 4 Humphr. 233; 
Arnold v. Harris, (Ch.A.) 52 S.W. 715. 


Utah.—Chambers vy. Emery, 45 P. 
192, 13 Utah 3874. 


Va.—Jesser v. Armentrout, 42 S.E. 
681, 682, 100 Va. 666 [quot Pomeroy 
Eq. Jur. § 1037]; Shanks v. Edmond- 
son, 28 Gratt. (69 Va.) 804. 


W.Va.—Moss v. Moss, 106 S.E. 429, 
88 W.Va. 135; Smith v. Turley, 9 S. 
Ki. 46, 32 W.Va. 14; Hamilton v. 
Steele, 22, W.Va. 348; Pumphry v. 
Brown, 5 W.Va. 107. 


Eng.—F inch v. Finch, 15 Ves.Jr. 43, 
33 Reprint 671. 


RS oa Hobson, 7 Terr.L. 


[a] Rule applied.—(1) Where land 
is in fact paid for with the funds of 
a corporation, and the deed is made 
absolute to a third person, such per- 
son becomes the trustee for the eredi- 
tors and stockholders of the corpora- 
tion. Stratton v. Dialogue, 16 N.J.Eq. 
70. (2) So, where the funds of a 
voluntary association are used to pur- 
chase property, title to which is taken 
in the name of a member, such mem- 
ber holds the title as trustee of the 
association. Aloc v. Ling, 19 Philip- 
pine 202. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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arise from contract or agreement of the parties,17 
but from their acts,® an intention that the grantee 
is not to receive and hold the legal title as bene- 
ficial owner is an essential element to the creation 
Where the title to the property is 
taken in the name of a third person without the 
knowledge or assent of the person paying the con- 
sideration,:the resulting trust therein arises, as of 
course, in favor of the latter,?° as where the purchase 
price is paid by one person, with the real intention 
that the title thereto shall be taken in his name, 
but by mistake or otherwise it is taken without his 
knowledge or consent in the name of a third per- 


of the trust.19 


TRUSTS 


or. 24 


sideration.7§ 


son;*! and this is particularly true where the gran- 


tee so acquires the title through fraud.?? 
except where statutes are prohibitive,?* a resulting 
trust will arise in favor of a party paying the con- 


17. Ala.—J. A. Owens & Co. v. 
Blanks, 144 So. 35; Watkins v. Carter, 
51 So. 318, 164 Ata. 4565) Butts. pv. 
Cooper, 44 So. 616, 152 Ala. 375. 

Ill.—Rolofson v. Malone, 148 N.E. 
169, 315 Ill. 275; Katzing v. Wiegand, 
122 N.E. 97, 286 Ill. 646; Baughman 
v. Baughman, 119 N.E. 49, 283 Ill. 55, 
Ann.Cas.1918E 895; Metropolitan 
Trust & Savings Bank v. Perry, 102 
N.E. 218, 259 Ill. 183;- Lord v. Reed, 
98 N.E. 553, 254 Ill. 350, Ann.Cas:1913C 
139; Pickler v. Pickler, 54 N.E. 311, 
180 Ill. 168; Van Buskirk v. Van Bus- 


kirk, 35 N.E. 388, 148 Ill. 9; Furber 
v. Page, 32 N.E. 444, 143 Ill. 622; 
Champlin v. Champlin, 26 N.E. 526, 
136 Ill. 309; Remington v. Campbell, 
60 Ill. 516; Sheldon v. Harding, 44 
Ill. 68; Williams v. Brown, 14 Ill. 200. 

Iowa.—Amidon vy. Snouffer, 117 N. 
W. 44, 1389 Iowa 159. 

Ky.—Smith v.- Smith, 121 S.w. 
1002. 

Mo.—Bender v. Bender, 220 S.W. 
929, 281 Mo. 473. 

N.J.—Thalman v. Canon, 24 N.J. 


Eq. 127; 
A. 862. 

Pa.—Asam v. Asam, 86 A. .871, 239 
Pa. 295; Casciola v. Donatelli, 67 A. 
901, 218 Pa. 624. 


Tex.—Vaello  v. 
App.) 218 S.W. 1082 


fa] Purchaser’s right to recover 
title and possession are not dependent 
on any express agreement of the lat- 
ter to convey to him. Burns yv. Ross, 
9 S.W. 468, 71 Tex. 516. 


Collins v. Corson, (Ch.) 30 


Rodriguez, (Civ. 


[b] Verbal agreement does not 
give rise to resulting trust. Plummer 
v. Flesher, 92 N.H. 868, 246 Ill. 313. 


Rule as to resulting trusts general- 
ly see supra § 143. 


18. Baughman v. Baughman, 119 
N.E. 49, 283 Ill. 55, Ann.Cas.1918E 895; 
Lord v. Reed, 98 N.E. 563, 264 Ill. 350, 
Ann.Cas.1918C 139; Van Buskirk v. 
Van Buskirk, 35 N.E. 3838, 148 Ill. 9; 
Furber v. Page, 32 N.E. 444, 143 Ill. 
622; Sheldon v. Harding, 44 Tl. 68; 
Vaello v. Rodriguez, (Tex.Civ. App.) 
218 S.W. 1082. 

19. Lezinsky v. Mason Malt Whis- 
ky Distilling Co., 196 P. 884, 185 Cal. 
240 [cert den 42 S.Ct. 49,257 U.S. 637, 
66 L.Ed. 409]; Reminger v. Joblonski, 
110 N.E. 903, DL SANE yh Maken t & 
Richter v. Torresdale - Frankford 
Country Club, 87 Pa.Super. 153; 
Chambers v. Emery, 45 P. 192, 13 
Utah 374. 

[a] Thus (1) from the fact that 
the consideration of issue of stock to 
defendant was the property of an old 
corporation, no resulting trust arises 
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Moreover, 


in its favor, he not being conscious 
that it was advancing or furnishing it, 
so that there was not the intent 
necessary for a_ resulting trust. 
Lezinsky v. Mason Malt Whisky Dis- 
tilling Co., 196 P. 884, 185 Cal. 240 
[cert den 42 S.Ct. 49, 257 U.S. 637, 66 
L.Ed. 409]. (2) Soa resulting trust 
cannot be implied in the absence of 
evidence that a country club pur- 
chased property as trustee for certifi- 
cate holders. Rau & Richter v. Tor- 


resdale-Frankford Country Club, 87 
Pa.Super. 153. 
[b] Intention of grantee. — (1) 


While it is said that a resulting trust 
arises, in the case under discussion, 
whether in accordance with or against 
the intention of the parties (Shelton 
y. Harrison, 167 S.W. 634, 182 Mo.App. 
404), (2) the obvious meaning is that 
the trust arises regardless of the in- 
tention of the grantee (Gilmore v. 
Brown, (Tex.Civ.App.) 150 S.W. 964). 
(3) So it is said that there need not 
be an actual intention on the part of 
the party taking the conveyance to 
hold the equitable title for the party 
whose funds are used in the purchase 
(Froemke v. Marks, 102 N.E. 192, 259 
Ill. 146; Williams v. Brown, 14 III. 
200; Pearce v. Dyess, 101 S.W. 549, 
45 Tex.Civ.App. 406), (4) and it is 
immaterial that the grantee had no 
notice of the conveyance, and had 
made no agreement, oral or written, to 
hold the estate in trust (In re Davis, 
112 F. 129, 7 Am.Bankr. 258). 


20. Wilson v. Edwards, 94 S.W. 
927, 79 Ark. 69; Sheldon v. Harding, 
44 Ill. 68; Rhodes v. Green, 36 Ind. 


7; Wynn v. Sharer, 23 Ind. 573. 
Rule under statutes see infra § 
6. 


21. Ini oare. (Spencer, , 128) VR: 
Oberthier v. Stroud, 33 Tex. 522. 

22. Zulver v. Murray, 114 A. 896, 
139 Md. 242. 

23. See infra § 156. 

24 Crawford v. Hurst, 138 N.E. 
620, 307 Ill. 243; Summers v. Moore, 
18 S.E. 712, 113 N.C. 394. 

25. Mumpower v. Castle, 104 S.E. 
706, 128 iVievachs 

26. See infra § 226. 

27. Miller v. Davis, 50 Mo. 572. 

Purchase by alien in violation of 
statute as not raising resulting trust 
see Aliens § 24. 

28. Weygant v. Bartlett, 36 P. 417, 
102 Cal. 224. 

[a] Redelivery to grantee and his 
subsequent destruction of the deed 
does not affect the title. Weygant v. 
Bartlett, 36 P. 417, 102 Cal. 224. 

29. U.S.—Smithsonian Institution 
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sideration, even where the conveyance is made to 
another with the knowledge and consent of the pay- 
It should be noted that the trust does not 
arise where the taking of title in the name of such 
stranger was tortious,?° in which case a construc- 
tive trust arises,?® or was in fraud of an existing 
statute and in evasion of its express provisions.?? 
Again, where title to the property is made to a third 
person merely as a matter of convenience, to be re- 
conveyed to the person furnishing the consideration, 
and such reconveyance is made, the first grantee is 
not a trustee for the person so furnishing the con- 


Parol evidence is admissible to prove a resulting 
trust from payment or ownership of the purchase 
money for a conveyance to another,?® and to show 


v. Meech, 18 S.Ct. 396, 169 U.S. 398, 
42 L.Ed. 793; Higginbotham v. Boggs, 
234 F253, 148 .C.CA. Avs [rev 222 
ga Sait ba 


Ala.—Montgomery v. McNutt, 108 
So. 752, 214 Ala. 692; Lee v. Browder, 
51 Ala. 288. 

Ark.—Chaffin v. Crow, 32 S.W.(2d) 
155, 182 Ark. 621; Edlin.v. Moser, 5 
S.W.(2d) 923, 176 Ark. 1107; Byers v. 
Danley, 27.Ark. 77. 


Colo.—Lipscomb vy. Nichols, 6 Colo. 
290; Knox v. McFarran, 4 Colo. 586. 


Conn.—Booth’s Appeal, 35 Conn. 
165; Church vy. Sterling, 16 Conn. 388. 

D.C.—McCartney v. Fletcher, 11 
ore DHOne Al, 

Hawaii.—Montgomery Nie 
gomery, 2 Hawaii 563. 


Idaho.—Branstetter v. Mann, 57 P. 
433, 6 Idaho 580. 


Ill.— Geraghty v. Geraghty, 167 N. 
E. 117, 335 Il. 494; Falgowski v. Dan- 
iel, 164 N.B. 405, 333 Ill. 208; John v. 
John, 153 NE. 363; vane.) Blea 6s 
O’Donnell y. O’Donnell, 135 N.E. 28, 
303 Ill. 31; Baughman y. Baughman, 
119 N.B. 49, 283 Ill. 55, Ann.Cas.1918E 
895; Brennaman v. Schell, 12° NIE. 
412, 212 Til. 356>~Vian Buskirk vy. Van 
Buskirk, 35 N.E. 383, 148 Ill. 9; Don- 
lin v. Bradley, 10 N.E. LIES Til. 412, 
Brown v. Pitney, 39 Til. 468. See 
Champlin v. Champlin, 26 N.E. 526, 
136 Ill. 309 (statute of frauds does not 
apply). 

Ind.—Blair v. Bass, 4 Blackf. 539; 
Jenison v. Graves, 2 Blackf. 440. 


Iowa.—Sayers v. Flack, 190 N.W. 
965; In re Mahin, 143 N.W. 420, 161 
Towa 459; Burden vy. Sheridan, 36 
Iowa 125, ‘14 Am. R505. 


Me.—Whitmore v. Learned, 70 Me. 
276; Kelley v. Hill, 50 Me. 470; Baker 
Vv. Vining, 30 Me. 121, 50 Am.D. 617; 
Buck v. Pike, 11 Me. 9. 


Md.—Keller vy. Kunkel, 46 Ma. 565s 
Mutual F. Ins. Co. v. Deale, 18 Md. 
26, 79 Am.D, 673; Hollis v. Hayes, 1 
Md.Ch. 479. 


Mass.—Howe v. Howe, 85 N.E. 945, 
199 Mass. 598, 127 Am.S.R. 516. 


fc eis .—Durfee v. Pavitt, 14 Minn. 


Mo.—Johnson v. Quarles, 46 Mo. 
423; Cloud v. Ivie, 28 Mo. 578; Wolf- 
skill v. Wells, 134 S.W. 51, 154 Mo. 
App. 302. 

Neb.—Bodie v. Robertson, 203 N.W. 
590, 118 Neb. 408; Chicago, SUC TR, 
Co. v. Omaha First Nat. Bank, 78 N.W. 
1064, 58 Neb. 548 [aff 80 N.w. 1039, 
59 Neb. 848]. 


Nev.—Boskowitz v. Davis, 12 Nev. 
446; White v. Sheldon, 4 Nev. 280. 


Mont- 
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that the consideration paid belonged to the person 
claiming the trust, even though the conveyance re- 
cites that the consideration was paid by the gran- 
Parol evidence is also admissible to rebut the 
But parol evidence is not admis- 
sible to establish a resulting trust in favor of one 
who has furnished no part of the purchase money,°*? 
to show a parol agreement giving to a resulting trust 
an effect or character different from that which the 
law would create from the acts of the parties,?* or 


tee.?° 
resulting trust.*! 


N.H.—Lahey v. Broderick, 55 A. 354, 
72 N.H. 180; Brooks v. Fowle, 14 N.H. 
248; Page v. Page, 8 N.H. 187. 

N.J.—Baker v. Baker, 72 A. 1000, 75 
N.J.Eq. 305; Johnson v. Dougherty, 
18 N.J.Eq. 406; Hoagland v. Hoag- 
land, 2 N.J.Eq. 501. 

N.Y.—Foote v. Bryant, 47 N.Y. 544 
[aff 58 Barb. 258]; Lowry v. Smith, 9 


Hun 514; Jackson v. Mills, 13 Johns. 
463; Botsford v. Burr, 2 Johns.Ch. 
405; Boyd v. McLean, 1 Johns.Ch. 
582. 


Ohio.—Byers v. Wackman, 16 Ohio 
St. 440. 


Or.—De Roboam v. Schmidtlin, 
P. 1082, 50 Or. 388. 


Pa.—Galbraith v. Galbraith, 42 A. 
683, 190 Pa. 225; Nixon’s Appeal, 63 
Pa. 279; Beck v. Graybill; 28 Pa. 66; 
Strimpfier v. Roberts, 18 Pa. 283, 57 
Am.D. 606; Jackman v. Ringland, 4 
Watts&S. 149; Jackson’s Appeal, 8 A. 
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870, 6 Pa-Cas... 42 Skarupski) —v. 
Sielinski, 158 A. 176, 103 Pa.Super. 
UGE 


S.C.—Williams v. Hollingsworth, 20 
S.C.Eq. 1038, 47 Am.D. 527; Dillard v. 
Crocker, 17 S.C.Eq. 20. 


Utah.—Chambers v. Emery, 
OZ bo: Wtahos 74: 


Vt.—Corey v. Morrill, 42 A. 976, 71 
Viel lances Clark, 5437 Vit. 26.00; 
Pinney v. Fellows, 15 Vt. 525. - 

Va.—Straley v. Esser, 83 S.H. 1075, 
117 Va. 135; Miller v. Miller, 37 S.E. 
792, 794, 99 Va. 125 [quot Kane v. 
O’Connors, 78 Va. 76]; Sinclair v. Sin- 
clair, 79 Va. 40; Borst v. Nalle, 28 
Gratinn (oo IVias) 423) UU. Sa nspank Vv. 
Carrington, 7 Leigh (34 Va.) 566. 

Wash.—Belcher v. Young, 155 P. 
1060, 90 Wash. 303. 


W.Va.—Mayer v. Johnson, 133 S.E. 
154, 101 W.Va. 522. 


N.S.—Page v. Chambers, 13 N.S. 
232. 


[a] After death of person taking 
title, text rule also applies. Stevens 
v. Fitzpatrick, 118 S.W. 51, 218 Mo. 
708; Neill v. Keese, 5 Tex. 23, 51 Am. 
D. 746; Chambers v. Emery, 45 P. 
192, 13 Utah 374; Williams v. Wager, 
DAA TOo. 64 Wit 3265); Bankeot U.S, 
v. Carrington, 7 Leigh (34 Va.) 566. 


{b] Testimony of intervener, in a 
proceeding where land is attached, is 
not incompetent as creating a parol 
interest or trust in lands, where the 
intervener has paid the consideration 
for the land, and has immediately 
gone into possession thereof. Mar- 
shalltown City Nat. Bank v. Crahan, 
112 N.W. 7938, 1385 Iowa 230. 


Admissibility of parol evidence to 
prove statutory resulting trust in 
general see infra § 156. 

30. Cal.—Costa v. Silva, 59 P. 695, 
127 Cal. 351. 

JTll.—Nichols v. Thornton, 16 Ill. 
113. 

Ind.—BPlliott v. 
Blackf. 198. 

Me.—Baker v. Vining, 


45, Ps 


Armstrong, 2 


30 Me. 121, 
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50 Am.D. 617; Buck v. Pike, 11 Me. 
9; Gardiner Bank v. Wheaton, 8 Me. 
Silos 

Md.—tTurpin v. Miles, 71 A. 440, 108 
Md. 678; Johns v. Carroll, 69 A. 36, 
107 Md. 436; Johnston v. Johnston, 53 
A. 792, 96 Md. 144; Witts v. Horney, 
59 Md. 584; Dorsey v. Clarke, 4 Harr. 
&J. 551; Faringer v. Ramsay, 4 Md. 
Ch. 33; Sewell v. Baxter, 2 Md.Ch. 
447 [aff 3 Md. 334]. 

Mass.—MeDonough v. O’Niel, 113 
Mass. 92; Livermore v. Aldrich, 5 
Cush. 431. 

Miss.—Dismukes v. Terry, 1 Miss. 
197. 


Neb.—Chicago, ete., R. Co. v. First 
Nat. Bank, 78 N.W. 1064, 58 Neb. 548 
[aff 80 N.W. 1039, 59 Neb. 348]. 


N.H.—Converse v. Noyes, 22 A. 556, 
66 N.H. 670; Pritchard v. Brown, 4 
N.H. 397, 17 Am.D. 431. 

N.J.—Depeyster v. Gould, 3 N.J.Eq. 
474, 29 Am.D. 723. 

Tenn.—Dudley v. Bosworth, 
Humphr. 9, 51 Am.D. 690. 


Tex.—Leakey vy. Gunter, 
400; Neill v. Keese, 5 Tex. 
Am.D. 746. 

Vt.—Pinney v. Fellows, 15 Vt. 525. 


W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837; Seiler 
v. Mohn, 16 S.E. 496, 37 W.Va. 507; 
Bright v. Knight, 13 S.E. 63, 35 W.Va. 
40; Murry v. Sell, 23 W.Va. 475. 
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Sl Urs. xe pe Daviste dele reo: 

D.C.—McCartney v. Fletcher, 11 
App Dia) le 

Ill.—Rolofson v. Malone, 146 N.E. 
69) 1315 LN 927 5. 

Md.—Walsh v. McBride, 19 A. 4, 
72 Md. 45. 

Minn.—Durfee v. Pavitt, 14 Minn. 
424, 

N.J.—Tynan v. Warren, 34 A. 1065, 


54 N.J.Eq. 402. 


32. Irwin v. Ivers, 
Am.D. 420; 


7 Ind. 308, 63 
Blair v. Bass, 4 Blackf. 


(Ind.) 539; Burden v. Sheridan, 36 
Iowa 125, 14 Am.R. 505; Holland v. 
Hensley, 4 Iowa 222; Botsford v. 
Burr, 2 Johns.Ch. (N.Y.) 405. 

33. White v. Sheldon, 4 Nev. 280. 

34. St. John v. Benedict, 6 Johns. 
Ch. (N.Y.) 111; De Hihns v. Free, 49 
S.B. 841, 70 S.C. 344. 

35. Statutory presumption see in- 
fra § 156. 

36. See infra § 156. 

37. U.S.—Ex p. Davis, 112 BF. 129. 

Ala.,—Taliaferro v. Taliaferro, 6 
Ala, 404. 

Cal.—Costa v. Silva, 59 P. 695, 127 
(Chale elas, 


Ga.—Williams v. Turner, 7 Ga. 348. 


Ill.—Rolofson v. Malone, 146 N.B. 
L695 Suite: 
weis, 100 N.H. 197, 256 Ill. 357; 
honey v. Mahoney, 65 Ill. 406; 
liams v. Brown, 14 Ill. 200. 


Ind.—Marcilliat v. Marcilliat, 25 N. 
BVO 125 Sind. 4725 Koehler iv: 


Ma- 
Wil- 


Bachseits v. Leicht- 


is 


[§§ 154-155 


to show a resulting trust in conflict with a writing 
between the parties showing a contrary intent.** 


[§ 155] (b) Presumption.*® 
a statutory provision preventing the trust,?® the re- 
sulting trust presumptively arises where property 
is bought by one person with the money or assets 
of another,*? or where a person purchases land with 
his own money, and takes a conveyance thereof in 
the name of another.** 


In the absence of 


The trust results in such 


Koehler, 121 N.E. 


510. 

Iowa.—In re Fisher, 102 N.W. 797, 
128 Iowa 18. 

Mass.—Hutchings v. Clerk, 114 N.E. 
746, 225 Mass. 483, Ann.Cas.1917C 
979; Bailey v. Hemenway, 17 N.E. 
645, 147 Mass. 326. 

Miss.—Mahorner vy. Harrison, 
Miss. 53. 

Mo.—Stevenson v. 
86, 189 Mo. 447. 

N.Y.—Foote v. Colvin, 3 Johns. 216, 
38 Am.D. 478; Boyd v. Mclean, 1 
Johns.Ch. 582. 

Utah.—Chambers v. Emery, 
192,13 Utah 374, 


Va.—Sinclair v. Sinclair, 79 Va. 40. 


W.Va.—Walton v. Pritt, 116 S.E. 
739, 938 W.Va. 875. 


[a] Where purchaser takes bond 
for title to himself, although the con- 
sideration is furnished by another, 


450, 75 Ind.App. 


21 


Smith, 88 S.W. 


45. P. 


the text rule applies. Williams v. 
Brown, 14 111]. 200. 

38. U.S.—Wells v. Fitzgerald, 297 
F. 586; Higginbotham v. Boggs, 234 
HY. 7210.85. 48) Ciel A. “155. Preve 22 eeee 
CLAS In re Davis. a bon tos ko: 

Ala.—Rose v. Gibson, 71 Ala. 35: 


Foster v. Trustees of Athenaeum, 3 
Ala. 302. 


Ark.—Keith v. Wheeler, 151 S.W. 
284, 105 Ark. 318. 


Pele a ee v. Hathaway, 27 Cal. 


Del.—Newell v. Morgan, 2 Del. 225. 


Ill.— Niland v. Kennedy, 147 N.E. 
117, 316 Ill. 253; Lutyens v. Ahlrich, 
139 N.E. 50, 308 Ill. 11; O’Donnell v. 
O'Donnell, 135. Ns. 628, 308) alle some 
Hartley v. Hartley, 117 N.B. 69, 279 
Ill. 593; Dodge v. Thomas, 107 N.E. 
261, 266 Ill. 76, Ann.Cas.1915C 1097; 
Lord v. Reed, 98 N.E. 553, 254 Ill. 350, 
Ann.Cas.1913C 139; Cook v. Patrick, 
26 N.E. 658, 185 Dh 499, 11 ERA. 


573. 


Ind.—Lochenour v. Lochenour, 61 
Ind. 595; Jenison v. Graves, 2 Blackt. 
VG Elliott v. Armstrong, 2 Blackf. 


lowa.—Bogle v. Goldsworthy, 211 
N.W. 257, 202 Iowa 764; Mossestad 
eae es 167 N.W. 83, 183 Iowa 


Ky.—Howard y. Howard, 118 S.W. 
367, 133 Ky. 568. 

Me.—Staples v. Bowden, 73 A. 999, 
105 Me. 177; Herlihy v. Coney, 59 A. 
952, 99 Me. 469; Lane v. Lane, 16 A. 
323, 80 Me. 570; Baker v. Vining, 30 
Me. 121, 50 Am.D. 617. 


Md—Clark v. Clarks, iia Aly 7206s 
Mad. 38; Turpin v. Miles, 71 A. 440, 
108 Md. 678; Johns v. Carroll, 69 A. 
36, 107 Md. 436; Johnson vy. Johnson, 
53 A. 792, 96 Md. 144; Keller v. Kunk- 
el, 46 Md. 565; Cecil Bank v. Snively, 
23 Md. 253; Dorsey v. Clarke, 4 Harr. 


&J. 551; Glenn v. Randall, 2 Md.Ch. 
220; Hollis v. Hayes, 1 Md.Ch. 479. 


Mass.—Fickett v. 


109 
Mass. 419. 


Durham, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cases as a ereature of equity®® designed to earry 
into effect the presumptive intention of the parties, 
founded on the natural presumptions that he who 
supplies the purchase money or other consideration 
intends the purchase for his own benefit, rather than 
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for the benefit of a stranger,‘ that the conveyance 


Foe a meh v. McCaa, 41 Miss. 
id. 

Mo.—Hodges v. Hodges, 
12; Robertson v. Woods, : .W. 
135; Condit v. Maxwell, 44 S.W. 467, 
142 Mo. 266; Plumb v. Cooper, 26 S. 
W. 678, 121 Mo. 668; Baumgartner v. 
Guessfeld, 38 Mo. 36; Shelton v. Har- 
rison, 167 S.W. 634, 182 Mo.App. 404. 
Neb.—Bailey v. Dobbins, 93 N.W. 
87, 67 Neb. 548; Kobarg v. Greder, 
0 N.W. 921, 51 Neb. 365. 
N.H.—Lahey v. Broderick, 55 A. 
54, 72 N.H. 180; Dickinson v. Davis, 
3 N.H. 647, 80 Am.D. 202; Tebbetts 
ie Futon, tel NE. 2yeow Pembroke. v: 
Allenstown, 21 N.H. 107. 

N.J.—Vigue v. Vigue, 130 A. 816, 
98 N.J.Eq. 274; Thomas v. Thomas, 
81 A. 748, 79 N.J.Eq. 461; Herbert v. 
Alvord, 72 A. 946, 75 N.J.Eq. 428. See 
Samson v. Wentworth, 154 A. 761, 108 
N.J.Eq. 247; Bacon v. Devinney, 37 A. 
144, 55 N.J.Eq. 449 (both dictum). 


N.Y.—Porsyth v. Clark, 3) ‘Wend: 
637. 

N.C.—Norton v. McDevit, 30 S.E. 24, 
aA IN. Cr OO. 

Ohio.—Creed v. Lancaster Bank, 1 
Ohio St. 1. 

Or.—Neppach v. Norval, 242 P. 605, 
240 P. 883, 116 Or. 593. 

Pa.—Asam v. Asam, 86 A. 871, 239 
Pa. 295; Casciola v. Donatelli, 67 A. 
901, 218 Pa. 624; Galbraith v. Gal- 
braith, 42 A. 683, 190 Pa. 225; War- 
.ren v. Steer, 5 A. 4, 112 Pa. 634; Nix- 
on’s Appeal, 63 Pa. 279; Edwards v. 
Edwards, 17 Leg.Int. 348, 39 Pa. 369; 
Lynch y. Cox, 23 Pa. 265; Jackman v. 
Ringland, 4 Watts & S. 149; Storke 


S.W 


v. Wayne Brewing Co., 83 Pa.Super.. 


334; Lutz v. Matthews, 37 Pa.Super. 
354. 


S.C.—Bell v. Edwards, 59 S.E. 535, 


78 S.C. 490; Elrod v. Cochran, 38 S.E. 
122, 59 S.C. 467; Manning v. Screven, 
34 S:B. 22, 56 S.C. 78. 


Tenn.—Spofford v. Rose, 237 S.W. 
68, 145 Tenn. 583. 

Tex.—O’Connor v. Vineyard, 44 S. 
W. 485, 91 Tex. 488; Burns v. Ross, 
9 S.W. 468, 71 Tex. 516; Abilene State 
Bank v. Donnelly, (Civ.App.) 277 S.W. 
447, 448 [quot 1 Perry Trusts (6th 
ed) §§ 26, 124]; Watson v. Harris, 
130 S.W. 237, 61 Tex.Civ.App. 263. 

Vt.—Clark y. Clark, 43 Vt. 685. 


Va.—Borst v. Nalle, 28 Gratt. (69 
Va.) 423. 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 

[a] Effect of possession.—Where 
the person furnishing the considera- 
tion has continuously been in posses- 
sion, the presumption is strengthened. 
Howard v. Howard, 118 S.W. 367, 133 
Ky. 568; Lynch v. Cox, 28 Pa. 265. 


[b] Knowledge or consent of par- 
ty making the payment does not af- 
fect the rule. Elrod v. Cochran, 38 
SiR ees bINS.Ca 46%. 

[c] Note.—Signing notes under 
understanding with heir respecting 
acquisition of interest in estate pre- 
sumptively impressed on property re- 
sulting trust in signer’s favor, irre- 
spective of indefiniteness of under- 
standing. Starry v. Starry & Lynch, 
234 N.W. 281, 212 Iowa 274. 

39. Ala.—J. A. Owens & Co. v. 
Blanks, 144 So. 35; Blanks v. Atkins, 
117 So. 193, 217 Ala. 596; Hatton v. 


Handman, wes oAla; Laie 

xa.—Berry v. Brunson, 143 S.E. 761, 
168 Ga. 523. 

Ill.—Cook yv. Patrick, 26 N.E. 658, 
135 Ill. 499, 11 L.R.A. 573. 


Iowa.—In re Mahin’s Hstate, 143 N. 
W. 420, 161 Iowa 459. 

Va.—Borst v. Nalle, 
Va.) 423. 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332,156 Am.S.R. 837. 


40. Ala—J. A. Owens & Co. v. 
Bianks, 144 So. 35; Blanks v. Atkins, 
117 So. 198, 217 Ala. 596; Montgom- 
ery v. McNutt, 108 So. .752, 214 Ala. 
692; Bibb v. Hunter, 79 Ala. 351; 
Hatton v. Landman, 28 Ala. 127; Fos- 
Boe v. Trustees of Athenaeum, 38 Ala. 

Ark.—Camden v. Bennett, 41 S.W. 
854, 64 Ark. 155. 

Cal.—Lezinsky | v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 185 
Cal. 240 [cert den 42 S.Ct. 49, 257 U.S. 
637, 66 L.Ed. 409]. 

Colo.—Doll v. Gifford, 
13 Colo.App. 67. 

Conn.—Daily v. Spann, 152 A. 583, 
112 Conn. 455; Fox v. Shanley, 109 A. 
249, 251, 94 Conn. 350 [quot Ward v. 
Ward, 22 A. 150, 59 Conn. 195]. 


28 Gratt. (69 


56RP. (676; 


Del.—McCafferty v. Flinn, 125 A. 
675, 14 Del.Ch. 307. 
Ga.—Jackson v. Jackson, 104 S.E. 


236, 150 Ga. 
ner, 7 Ga. 348. 

Ill.—Rolofson v. Malone, 146 N.E. 
169, 315 Ill. 275; Reminger v. Job- 
lonski, 110 N.E. 903, 271 Ill. 71; Pick- 
ler v. Pickler, 54 Ni. 371) 180 10° 
168; Furber v. Page, 32 N.BE. 444, 143 
Ill. 622; Cook v. Patrick, 26 N.E. 658, 
135 Dll. 499, 11 L.R.A. 573. 


Ind.—Marcilliat v. Marcilliat, 25 N. 
E. 597, 125 Ind. 472; Koehler v. Koehl- 
er, 121 N.B. 450, 75 Ind.App. 510. 


Iowa.—In re Mahin’s Pstate, 143 
N.W. 420, 161 Iowa 459; Culp v. Price, 
77 N.W. 848, 107 Iowa 133. 


Ky.—May v. May, 170 S.W. 537, 161 
Ky. 114. 

Me.—Baker v. Vining, 30 Me. 121, 50 
Am.D. 617. 


Mass.—Williams v. Commercial 
Trust Co., 177 N.E. 538, 276 Mass. 508; 
Dwyer v. Dwyer, 176 N.E. 619, 275 
Mass. 490; Quinn v. Quinn, 157 N.E. 
641, 260 Mass. 494; Howe v. Howe, 85 
N.E. 945, 199 Mass. 598, 127 Am.S.R. 
516; Whitten v. Whitten, 3 Cush. 191. 


Miss.—Capers v. McCaa, 41 Miss. 
eae Mahorner vy. Harrison, 21 Miss. 


544; Williams v. Tur- 


Mo.—Tennison v. Walker, 190 S.W. 
9; Condit v. Maxwell, 44 S.W. 467, 
469, 142 Mo. 266 [quot 1 Perry Trusts 
§ 126]; Morris v. Clare, 33 S.W. 1123, 
132 Mo. 232. 


Neb.—Bailey v. Dobbins, 93 N.W. 
687, 67 Neb. 548; Kobarg v. Greder, 
70 N.W. 921, 51 Neb. 865; Klamp v. 
Klamp, "70" NeW be), ola Neb. at; 
Brownell v. Stoddard, 60 N.W. 380, 
42 Neb. 177. 


N.J.—Thomas vy. Thomas, 81 A. 748, 
79 N.J.Eq. 461. 


N.Y.—Foote v. Bryant, 47 N.Y. 544 
[aff 58 Barb. 258]; Fagan v. McDon- 
nell, 100 N.Y.S. 641, 115 App.Div. 89, 
37 N.Y.Civ.Proc. 335 [aff 84 N.B. 1112, 
191 N.Y. 515, and rearg den 102 N.Y. 
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in the name of the other is a matter of convenience 
and arrangement for collateral purposes,*! and that 
the holder of the title intends to hold it in trust for 
the person who paid the consideration.** 
sumption of resulting trust*? is not one of law,** 


This pre- 


S. 1135, 116 App.Div. 923]. 
N.C.—Harris v. Harris, 100 S.E. 125, 
178 N.C. 7; Summers v. Moore, 18 S. 
H.- 712, 113 N.C. 394. 
Ohio.—Creed v. Lancaster Bank, 1 
Ohio St. 1. 


Or.—Parker v. Newitt, 23 P. 246, 18 
Or. 274. 


Pa.—Casciola. v. Donatelli, 67 P. 
901, 218 Pa. 624; Warren v. Steer, 5 
A. 4, 112 Pa. 634. See Mellor v. Reed, 


5 Pa.Co. 372 (dictum). 


R.I.—Aborn v. Searles, 27 A. 796, 18 
is Leweoube 


S.C.—Larisey v. Larisey, 77 S.E. 
129, 93 S.C. 540; Surasky v. Wein- 
traub, 73 S.E. 1029, 90 S.C. 522; Bell 
v. Edwards, 59 S.E. 535, 78 S.C. 490; 
een v. Screven, 34 S.E. 22, 56 S. 


78. 


Tenn.—Ferguson v. Booth, 160 S.W. 
67, 128 Tenn. 259, Ann.Cas.1915C 1079. 


Tex.—O’Connor v. Vineyard, 44 S. 
W.. 485,, 91 Tex. 483s = Tarpléy, =v 
Poage, 2 Tex. 139; Abilene State 


Bank v. Donnelly, (Civ.App.) 277 S. 
W. 447, 448 [quot 1 Perry Trusts (6th 
ed) §§ 26, 124]. 

Va.—Bransom vy. Bransom, 144 S. 
E. 613, 151 Va. 603; Steagall v. Stea- 
gall, LT Sb.1756, 90 Vasiliy Borst is 
Nalle, 28 Gratt. (69 Va.) 423. 


W.Va.—Walton v. Pritt, 116 S.E. 
159,93, W.Viar isos). Harris! yeebidott 
32 S.E. 176, 45 W.Va. 245; Deck v. 
Tabler, 23 S.E. 721, 41 W.Va. 332, 56 
Am.S.R. 837. 

“In the day of uses title to the bulk 
of land in England was not in the 
owners, but in feoffees to the use of 
the owners. It was therefore, to the 
judicial mind, natural and logical to 
presume that one who received a con- 
veyance from the seller, by direction 
of the payer of the purchase money, 
was to hold in trust for the buyer 
or payer.’’ Jackson v. Jackson, 104 S. 
BH. 236, 150 Ga. 544. 

[a] Ambiguous 
construed 
sumption. 
190 S.W. 9. 

41. Ala.—Foster  v. 
Athenaeum, 3 Ala. 302. 

Ga.—Hibble v. Mutual Oil Co., 165 
S.E. 219, 220 [quot Perry Trusts]. 

Ill. Furber v. Page, 32 N.B. 444, 
143 Ill. 622. 

Ind.—Marcilliat v. Marcilliat, 25 N. 
BE. 597, 125 Ind: 472: 

Me.—Baker v. Vining, 30 Me. 121, 
50 Am.D. 617. 

Mass.—Dwyer v. Dwyer, 176 N.E. 
619, 275 Mass. 490. 

Mo.—Condit v. Maxwell, 44 S.w. 
467, 469, 142 Mo. 266 [quot 1 Perry 
Trusts § 126]. 

N.C.—Harris v. 
E25 INT SagINE Cura ips 
USS. He72, 1138 N.Ce 304. 

Pa.—Casciola v. Donatelli, 67 <A. 
901, 218 Pa. 624. 

R.I.—Aborn v. Searles, 27 A. 796, 
PSMA 8a" 

Tex.—Tarpley v. Poage, 2 Tex. 139. 

42. Bender v. Bender, 220 S.W. 929, 
281 Mo. 473. 

43. See supra notes 37, 38. 

44. Bailey v. Dobbins, 93 N.W. 687, 
67 Neb. 548; Lutz v. Matthews, 37 
Pa.Super. 354. 


deed should be 
in the light of the pre- 
Tennison v. Walker, (Mo.) 


Trustees of 


Harric.cet 00k snes 
Summers y. Moore, 


388 [65 C.J.] 


but is one of fact,#> and may be rebutted.*® 
ever, the mere fact of payment of the purchase mon- 
ey will not always be sufficient to raise a clear pre- 


sumption of a trust.47 


[§ 156] (c) Statutory Provisions.*® 
risdictions statutes provide that, when a convey- 


45. Zimmerman v. Daley, 61 F. 
(2d) 518; Higginbotham v. Boggs, 234 
E253, e WAS ECIGTAR e555 rev 2225 
714]; Jackson y. Jackson, 104 S.E. 
236, 150 Ga. 544; Bailey v. Dobbins, 
*93 N.W. 687, 67 Neb. 548; Lutz v. 
Matthews, 37 Pa.Super. 354. 

46. U.S.—Higginbotham v. Boggs, 
234 E 258, 148) C.C.A: 155 Lrev 222 
Beal xp Davis dae a alZo, 

Ala.—Rose v. Gibson, 71 Ala. 35. 


Cal.—Lezinsky  v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 185 
Cal. 240 [cert den 42 S.Ct. 49, 257 U. 
S. 687, 66 L.Ed. 409}. 


Colo.—Doll v. Gifford, 56 P. 676, 13 
Colo.App. 67. 

Idaho.—National Bank of Idaho v. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93. 


Tll.— Cook vy. Patrick, 26 N.E. 658, 
135 Ill. 499, 11 L.R.A. 573. See Dodge 
v. Thomas, 107 N.E. 261, 266 Ill. 76, 
Ann.Cas.1915C 1097 (prima facie pre- 
sumption is raised). 

Ind.—Elliott wv. Armstrong, 2 
Blackf. 198; Koehler v. Koehler, 121 
N.E. 450, 75 Ind.App. 510. 


Me.—Baker v. Vining, 30 Me. 121, 
50 Am.D. 617. 


Miss.—Capers v. McCaa, 41 Miss. 
479; Mahorner v. Harrison, 21 Miss. 
53. 


Mo.—Robertson v. Woods, 263 S.W. 
135. 

Neb.—Bailey v. Dobbins, 93 N.W. 
687, 67 Neb. 548; Klamp v. Klamp, 70 
N.W. 525, 51 Neb. 17; Brownell v. 
Stoddard, 60 N.W. 380, 42 Neb. 177. 


N.J.—Schellinger v. Selover, (Ch.) 
46 A. 1058. 

N!C.—Harris v. Harris, 100 S.H. 125; 
178 N.C. 7; Summers v. Moore, 18 S. 
EB. 712, 113 N.C. 394. 

Ohio.—Creed vy. Lancaster Bank, 1 
Ohio St. 1. 

Or.—Neppach v. Norval, 242 P. 605, 
240 BP. 883, 116 Or. 593. 

Pa.—Edwards v. Edwards, 17 Leg. 
Mio Ss Oleea wooo se Iaitz) veya 
thews, 37 Pa.Super. 354. 
S.C.—Larisey v. Larisey, 
129, 93 S.C. 450. 

S.D.—First Nat. Bank v., Mather, 
137 NOW. 51, 29 S.D. 595, 


Tex.—Watson vy. Harris, 

237, 61 Tex.Civ.App. 263. 

Va.—Borst v. Nalle, 28 Gratt. 

Va.) 423. 

W.Va.—Walton v. 
759, 93 W.Va. 375. 

[a] Conflict of actual and pre- 
sumptive intention.—The trust can- 
not result where intention indicated 
by agreement conflicts with intention 
implied from conduct. National Bank 

of Idaho v. D. W. Standrod & Co., 272 
P. 700, 47 Idaho 93. 

General rule see supra § 141. 

47. Cal.—Lezinsky v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 185 
Cal. 240 [cert den 42 S.Ct. 49, 257 U. 
S. 637, 66 L.Ed. 409]. 


Ill.— Dodge v. Thomas, 107 N.E. 
261, 266 Ill. 76, Ann.Cas.1915C 1097. 

Pa.—Storke v. Wayne Brewing Co., 
83 Pa.Super. 333. 

Va.—Miller v. Blose, 80 Gratt. (71 
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ance is made to one person for a valuable considera- 
tion, and the consideration is paid by another, the 
title vests in the person named as grantee, and no 


trust results in favor of the person furnishing the 


consideration.*® 
such prohibition 


In some ju- 


Va.) 744. 


Wis.—Campbell v. Campbell, 35 N. 
W. 748, 70 Wis. 311. 

[a] ©hus the:mere fact that one 
to whom stock in a new corporation 
was issued in consideration of prop- 
erty nominally furnished by his fa- 
ther, but really belonging to an old 
corporation, was a director of such 
corporation is not conclusive, espe- 
cially where such corporation had 
been practically defunct for years, 
that he understood that it was ad- 
vancing the consideration necessary 
for a resulting trust in its favor to 
arise. Lezinsky v. Mason Malt Whis- 
ky Distilling Co., 196 P. 884, 185 Cal. 
240 [cert den 42 S.Ct. 49, 257 U.S. 
637, 66 L.Ed. 409]. 


48. Rule in absence of statute see 
supra § 154. 


49. See statutory provisions; 
cases infra this note. 


[a] In Indiana (1) the effect of 
Burns St. Annot. (1914) § 4017 is to 
limit the equity rule of resulting 
trusts where the title to land is tak- 
en in the name of one person and the 
purchase price is paid by another. 
Koehler v. Koehler, 121 N.E. 450, 75 
Ind.App. 510. (2) It completely in- 
hibits or extinguishes the presump- 
tion 7€see" Suprai’§ 4155) U9(3) tha tein 
such case the person furnishing the 
consideration intended to acquire title 
in himself (Koehler v. Koehler, su- 
pra), (4) and raises the opposite pre- 
sumption (Koehler v. Koehler, su- 
pra). (5) The purpose of Rev. St. 
(1881) § 2974 was to prevent parties 
who had purposely and perfectly ex- 
ecuted voluntary settlements, and had 
caused lands to be conveyed to oth- 
ers, from ingrafting trusts upon such 
settlements and conveyances solely 
on the ground that the party seeking 
to establish such trust had paid the 
consideration for the conveyance. 
Roszell v. Roszell, 10 N.E. 114, 109 
Ind. 354. 


[b] Im Kentucky (1) St. (1909) § 
2353 was intended to eliminate result- 
ing trusts (Wright v. Yates, 130 S. 
W. 1111, 140 Ky. 283; Smith v. Smith, 
121 S.W. 1002), (2) but the grantee 
was liable for the purchase money 
thus obtained (Smith v. Smith, su- 
pra). (3) Under General Statutes of 
18938, where consideration for a pur- 
chase of land is furnished by one per- 
son and title taken in the name of 
another, no trust resulted. Coleman 
v. Bowles, 56 S.W. 651, 22 Ky.L. 15; 
Benge v. Benge, 23 S.W. 668, 15 Ky.L. 
514; Mannen v. Bradberry, 81 Ky. 153, 
4 Ky.L. 951. (4) The fact that the 
person furnishing the consideration 
consented did not evade such prohibi- 
tion. Mannen v. Bradberry, 81 Ky. 
158, 4 Ky.L. 951. (5) 2 Stanton Rev. 
St. c 80 § 20, providing that, when a 
deed should be made to one person 
and the consideration therefor should 
be paid by another, no use or trust 
should result in favor of the latter, 
was not retrospective, in view of 1 
Stanton Rev. St. c 21 § 14, providing 
that no part of the reversion was ret- 
rospective unless expressly so declar- 
ed. Martin v. Martin, 5 Bush 47. (6) 
It repealed the equity rules as to re- 
sulting trusts so far as they fell with- 
in its provisions, but. only so far. 
Lindsay v. Williams, 2 Duv. 475. (7) 
The fact that the person furnishing 


and 


28 N.W. 716, 62 Mich. 25; 


However, statutory exceptions to 
exist where the grantee has taken 


the consideration consented to the ti- 
tle being made to the other did not 
raise a resulting trust. Burns vy. 
Bastham, 4 Ky... 399; Grant wv: 
Grant, 4 Ky.L. 892; Smith v. Morgan, 
4 Ky.L. 829; Brafford v. Brafford, 4 
Ky... 351; Heton yv.. Moone, 4 Ky. Li) 
307. (8) Such statutory prohibition 
did not prevent requiring a refund of 
the money furnished by Such person 
(Brooks v. Brooks, 104 S.W. 392, 31 
Ky.L. 969; Martin v. Martin, 5 Bush 
47) (9) as the grantee’s acceptance 
of the title raised a presumption that 
he requested the expenditure (Martin 
v. Martin, supra). 


{c] Im Michigan (1) under Howell 
St. Annot. § 5569, title vested in the 
grantee (Tiffany v. Tiffany, 68 N.W. 
127, 110 Mich. 219) (2) and the per- 
son furnishing the consideration had 
no rights, as against the grantee’s 
creditors (Barnes v. Munroe; 55 N.W. 
431, 95 Mich. 612). (3) Its purpose 
was to preclude parties from assert- 
ing equitable interests in lands where 
they must rest on parol evidence, in 
opposition to the written instruments 
of title which have been made with 
their approval and consent. Chapman 
v. Chapman, 72 N.W. 131, 65 N.W. 
215, 114 Mich. 144; McCreary v. Mc- 
Creary, 51 N.W. 545, 90 Mich. 478. 
(4) So no use or trust resulted or 
could be raised by parol in favor of 
one who, in the absence of mistake, 
fraud, or deceit, furnished the con- 
sideration for a conveyance made 
with his knowledge and consent to an- 
other. Chapman v. Chapman, su- 
pra; Connolly v. Keating, 60 N.W. 
289, 102 Mich. 1; McCreary v. Mc- 
Creary, supra; Pulford v. Morton, 
Bumpus v. 
Bumpus, 19 N.W. 29, 53 Mich. 346. 
(5) Comp. L. §§ 2637, 2638, applied 
only to those cases in which the deed 
has been given by consent of the par- 
ty furnishing the consideration. 
Palmer vy. Sterling, 92 NoWe [2454 
Mich. 218; Fisher v. Fobes, 22 Mich. 
454. (6) Its purpose was to preclude 
parties from asserting equitable in- 
terests in land where they must rest 
on parol evidence, in opposition to the 
written instruments of title, which 
had been made with their consent and 
approval. Fisher v. Fobes, supra. 
(7) Under 3 Comp. L. (1897) § 8835, 
a person who furnished consideration 
for a conveyance of land from his 
former wife to another did not hold 
by resulting trust. Waldron v. Mer- 
rill, 117 N.W. 6381, 154 Mich. 203. (8) 
So, under Comp. L. §§ 4120, 4121, one 
who took title to land purchased by 
another, with such other’s consent, 
obtained absolute title. Hooker v. 
Axford, 33 Mich. 453. (9) Revised 
statutes of 1846 abolished purchase- 
money trusts. Maynard v. Hoskins, 
9 Mich. 485. 

_{d] In Minnesota (1) the prohibi- 
tion of resulting trust in the case of 
consideration furnished by one but 
the title taken in the name of anoth- 
er, of Gen. St. (1927) § 8086, applies 
to the case where a pastor purchases 
property and has the title placed in 
trustees of a specified church. Board 
of Christian Service v. Trustees of 
Swedish Hvangelical Lutheran 
Church of Vasa, 237 N.W. 181, 183 
Minn. 485. (2) A person who pays 
the consideration for a conveyance of 
land to another, knowing of, and con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the deed, as an absolute conveyance, in his own 
name without the knowledge or consent of the per- 


senting to, such conveyance, obtains 
no interest in the land by way of re- 
sulting trust, in view of Gen. St. 
(1913) § 6706 (Nash v. Kirschoff, 196 
N.W. 488, 157 Minn. 418; Amundson 
v. Hanson, 185 N.W. 252, 150 Minn. 
287); (3) and this rule extends to 
persons claiming under him (Nash v. 
Kirschoff, supra; Amundson v. Han- 
son, supra). (4) Under Gen. St. 
(1894) § 4280, no resulting trust could 
arise unless within the statutory ex- 
ceptions. Stitt v. Rat Portage Lum- 
ber Co., 104 N.W. 561, 96 Minn. 27. 
(5) The intention of the legislature 
was absolutely to abolish the entire 
system of resulting trusts relating to 
realty as it existed at common law. 
Anderson v. Anderson, 84 N.W. 112, 
81 Minn. 329; Haaven v. Hoaas, 62 N. 
W. 110, 60 Minn. 118. (6) Hence, the 
fact that there was an oral agree- 
ment that the grantee would convey 
the property to the purchaser on com- 
pliance with certain conditions, even 
though it is partly performed, did not 
avoid the prohibition. Anderson v. 
Anderson, supra. (7) Nor did sucha 
statute avoid a deed absolute on its 
face, with a parol defeasance. Stitt v. 
Rat Portage Lumber Co., supra. (8) 
So also Gen. St. (1878) c 43 § 7 abol- 
ished all resulting trusts as to abso- 
lute conveyances of land, except as 
provided otherwise in the _ Statute. 
Connelly v. Sheridan, 42 N.W. 595, 
41 Minn. 18. 


fe] In New York (1) where a per- 
son purchases land and, at his re- 
quest, it is deeded to another, under 
Real Prop. L. § 94, title vests in the 
grantee, and no trust results in favor 
of the purchaser. Safford v. Burke, 
223 N.Y.S. 626, 130 Misc. 12. (2) One 
who pays consideration must take 
conveyance to himself to have any 
legal or equitable interest in the land. 
Safford v. Burke, supra. (3) The 
purpose of the provision is to abro- 
gate the common-law doctrine of re- 
sultance by implication of a trust in 
favor of the party paying the con- 
sideration (Waters v. Hall, 218 N.Y. 
S. 31, 218 App.Div. 149; Widmayer v. 
Warner, 182 N.Y.S. 629, 192 App.Div. 
499; Safford v. Burke, supra) (4) and 
to prevent a secret trust in favor of 
such a person (Safford v. Burke, su- 
pra). (5) But, if there are equities 
between the parties that would render 
unconscionable a retention as bene- 
ficial owner of the property by the 
one in whose name title was taken, 
the court will not permit the statute 
to be used as a means of perpetrating 
a fraud. Waters v. Hall, 218 N.Y.S. 
31, 218 App.Div. 149; Widmayer v. 
Warner, 182 N.Y.S. 629, 192 App.Div. 
499. (6) Thus, where the agreement 
under whieh realty purchased with 
plaintiff's money in defendant’s name 
could not be performed, because of a 
zoning law, the grantee could not de- 
prive the purchaser of his beneficial 
ownership. Waters v. Hall, supra. 
(7) Under the previous enactment of 
Real Prop. L. (1896) § 74, the gran- 
tee was not a trustee of the purchas- 
er (Angermiller v. Ewald, 118 N.Y.S. 
195, 133 App.Div. 691), (8) unless to 
enforee the prohibition would permit 
a fraud, either actual or constructive, 
to be perpetrated on an innocent par- 
ty (Anmgermiller v. Ewald, supra). 
(9) This prohibition has been applied 
where stockholders, in their individu- 
al capacity, purchase land and have 
the title made to a corporation cre- 
ated for such purpose. Flaum v. 
Kaiser Bros. Co., 122 N.Y.S. 100, 66 
Mise. 586 [aff 129 N.Y.S. 1122, 144 
App.Div. 897]. (10) Similarly, 1 Rev. 
St. § 51 was intended to abrogate the 
common-law doctrine of resultance by 
legal implication of a trust in favor 
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of the party paying the considera- 
tion (Stebbins v. Morris, 23 F. 360, 23 
Blatchf. 181; In re Ransom, 17 F. 
831; Woerz v. Rademacher, 23 N.E. 
1113, 120 N.Y. 62; Garfield v- Hat- 
maker, 15 N.Y. 475; Smith v. Balcom, 
48 N.Y.S. 487, 24 App.Div. 441; Mc- 
Cahill v. McCahill, 32 N.Y.S. 836, 11 
Misc. 258. See to same effect Mc- 
Cartney v. Bostwick, 32 N.Y. 53; Lee 
v. Timken, 41 N.Y.S. 979, 10 App.Div. 
213) (11) and to prevent a “secret 
trust in favor of the person paying 
the consideration (Reitz v. Reitz, 80 
N.Y. 538 [rev 14 Hun 536]; Siemon v. 
Schurck, 29 N.Y. 598, 610 [aff 33 Barb. 
9] [per Hodgeboom, J.]). (12) The 
purchaser should be supposed to have 
intended the result provided by the 
statute. Fagan v. McDonnell, 100 N. 
Y.S. 64, 115 App.Div. 89, 37 N.Y.Civ. 
Proc: 335) Faties4 IN, Hw 1012) h97 NW. 
515, and rearg den 102 N.Y.S. 1135, 
116 App.Div. 923]. (13) It prohibit- 
ed resulting trusts only in favor of a 
person who pays the consideration 
but has the title conveyed to another. 
Carr v. Carr, 52 N.Y. 251 [aff 4 Lans. 


814]; Siemon v. Schurck, 29 N.Y. 598 
{aff 33 Barb. 9]; McCahill v. Mc- 
Cahill, 32 TY Sa cool MiISey (2585 


Tracy. | V.i racy, 0f3)) Bradf-Surr. 95/1. 
(14) So, where a purchaser had the 
title made to a third person, no trust 
resulted. Hurst v. Harper, 14 Hun 
280. (15) The words “but the title 
shall vest in the person named as the 
alienee in such conveyance” were con- 
strued in connection with the preced- 
ing clause, so as to make the meaning 


of the statute “as between such 
alienee, or parties deriving title 
through him, and the person paying 
such consideration.” Siemon v. 


Schurcky +29 NuY.. 598). 6115. faff..33 
Barb. 9] (per Hodgeboom, J.). (16) 
Hence, trusts for the benefit of third 
persons were included in the prohibi- 
tion of the _ section. Siemon v. 
Schurck, 29 N.Y. 598 [aff 33 Barb. 9]; 
Gilbert v. Gilbert, 2 Abb.Dec. 256, 1 
Keyes 159, 34 How.Pr. 142. (17) The 
consent or knowledge of the person 
furnishing the consideration was es- 
sential to its application. Reitz v. 
Reitz, 80 N.Y. 538 [rev 14 Hun 536]. 
(18) The prohibition has been applied 
to the payment, by one person, of 
the consideration for the assignment 
of a lease to a third person. Denning 
v. Kane, 7 N.Y.S. 704. . (19) It could 
not be used to perpetrate a fraud. 
Marvin v. Marvin, 53 N.Y. 607 mem; 
Carr v. Carr, 52 N.Y. 251 [aff 4 Lans. 
814]. (20) It had no application to a 
case where the trust. was expressly 
reserved by the instrument making 
the conveyance (Woerz v. Rademach- 
er) 23. Ncw. ss SLZOEUN. 4 62), (21) or 
was declared by another instrument 
relieving it from the effect of a se- 
eret trust (Woerz v. Rademacher, 23 


INGE LESS 20) INGWey 625) Marval ov. 
Marvin, 53 N.Y. 607 mem), (22) or 
where the two persons expressly 


agreed that the title should be taken 
in the name of one of them for the 
benefit of both (Gage v. Gage, 31 N-Y. 
S. 903, 88 Hun 362), (23) or to a mere 
naked grant made without a valuable 
consideration (Bork v. Martin, 11 N. 
Y.S. 569 [aff 30 N.E. 584, 132 N.Y. 280, 
28 Am.S.R. 570]), (24) or where the 
conveyance to the grantee was made 
without his knowledge and consent, 
and which he refused to accept (Rob- 
ertson v. Sayre, 6 N.Y.S. 649, 53 Hun 
490 fFaff 32 UNE 250," 1349 NOY 207, 230 
Am.S.R. 627]). (25) It did not af- 
fect a resulting trust in lands pur- 


chased before its enactment. Union 
College v. Wheeler, 5 Lans. 160, 59 
Barb. 585 [aff 61 N.Y. 88]. 

[f{] In Philippine Islands, under 


Partida 5 tit 5 law 49, as a general 
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son paying the purchase money,°° or, in violation 
of some trust, has purchased the property conveyed 


rule property bought by one with an- 
other’s money belongs to him who 
bought it with the other’s money. 
Enriquez v. Olaguer, 25 Philippine 641. 


[g] In Wisconsin (1) St. (1911) § 
2077 abolished the common-law trust 
existing when one person furnished 
consideration for the purchase of 
land, and title was made to another. 
Friedrich v. Huth, 144 N.W. 202, 155 
Wis. 196. (2) Under St. (1898) § 
2077 it was essential that the grant 
be an absolute one. Tobin v. Tobin, 
121 N.W. 144, 139 Wis. 494. (3) So, 
under Rev. St. (1858) c¢ 84 §§ 7, 9, a 
grantee of land paid for by another, 
deed being made with such other’s 
knowledge, had absolute title. Knight 
y. Leary, 11 N.W. 600, 54 Wis. 459. 


Cross references: 
As inapplicable to: 


Hquitable interest merely removing 
encumbrance and not creating ti- 
tle see infra § 158. 


Mortgage of realty see infra § 158. 


Effect of statutes on constructive 
trusts see infra § 223. 


Property subject to prohibition see 
infra § 157. 


50. See statutory provisions; 
cases infra this note. 


[a] In Indiana (1) under Burns 
St. Annot. (1901) § 3398, where prop- 
erty is purchased by one person and 
title is taken in the name of another, 
but, after the death of the purchaser, 
is conveyed to others without con- 
sideration, such others take under a 
resulting trust. Catterson v. Hall, 76 
N.E. 889, 37 Ind.App. 341. (2) Under 
Rev. St. (1881) § 2976, where a person 
purchases property from one who has 
not received title from his vendor be- 
cause of nonpayment of the purchase 
price but who assumes such payment, 
and such latter person, without the 
consent or knowledge of his vendee, 
procures the title to be made in the 
name of another, a resulting trust 
arises. Roszell v. Roszell, 10 N.E. 
114, 109 Ind. 354. (3) The words “ab- 
solute conveyance” in 1 Gavin & H. § 
8, providing that the statutory pro- 
hibition as to resulting trusts should 
not extend to cases where the alienee 
took an absolute conveyance in his 
own name, without the consent of the 
person with whose money the con- 
sideration was paid, mean absolute as 
against such purchaser, in contra- 
distinction to a conveyance to the 
trustee for the use of the purchaser. 
Wynn v. Sharer, 23 Ind. 578. 


[b] In Kentucky (1) St. § 2353 ap- 
plies, even though the purchase was 
not in violation of a trust. Holliday 
v. Holliday, 38 S.W.(2d) 436, 238 Ky. 
522; Acker v. Henry Clay Oil Co., 245 
S.W. 6, 196 Ky. 508; Roche vy. Roche, 
222 S.W. 86, 188 Ky. 327. (2) It abro- 
gates the general rule as to a pur- 
chase-money trust. Williams v. Scott, 
288 S.W. 672, 216 Ky. 688. <3} The 
agreement of the parties may be by 
parol. Holliday v. Holliday, supra. 
(4) Where a debtor’s property is sub- 
ject to judgment liens, and is gold on 
the prior lien, and the judgment cred- 
itor purchases, agreeing that the debt- 
or might redeem it, and the other 
judgment creditor pays the debt 
due the prior creditor under an agree- 
ment with the debtor to take part of 
the property in consideration for the 
service and to hold the remaining 
portion in lease for a period as pay- 
ment of the debt due him, but he ob- 
tains full title to all the land, he 
holds in trust for the debtor. Bed- 
Lord) Vie Gravies, iS. Wibod aromkcya le 
262, 


[ce] 


and 


In Michigan under Howell St. 
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with the money or property of another,*! or where 
by agreement, and without any fraudulent intent, 
the grantee was to hold the land in trust for, or eon- 
vey it to, the party paying the purchase price.°? 
But, on the other hand, it is expressly provided by 


§ 5571, if the grantee takes title abso- 
lutely without the knowledge or con- 
sent of the person furnishing the con- 
sideration, equity will decree the title 
in the latter person. Connolly v. 
Keating, 60 N.W. 289, 102 Mich. 1; 
Ransom v. Ransom, 31 Mich. 301. 


[d] In Minnesota (1) the term 
“conveyance” used in Gen. St. (1894) 
§ 4280 is defined as any instrument in 
writing by which any estate or in- 
terest in land is aliened, transferred, 
or assigned. Haaven v. Hoaas, 62 N. 
W. 110, 60 Minn. 313. (2) So, under 
Gen. St. (1878) ec 43 § 9, a resulting 
trust may arise if the conveyance was 
taken by the grantee against the con- 
sent of the person furnishing the con- 
sideration, so as to defeat the latter’s 
intention when he furnished the con- 
sideration. Petzhold v. Petzhold, 54 
NW. 933, 53, Minn. 39: 

[te] In New York (1) where the 
person furnishing the consideration 
requested a third person to take the 
title for the former’s benefit, but such 
third person obtained an absolute 
conveyance without the knowledge 
or consent of the purchaser, under 1 
Rev. St. § 53, a resulting trust might 
arise. Foote v. Bryant, 47 N.Y. 544 
[aff 58 Barb. 258]. (2) This provision 
also applied where a person paid con- 
sideration for the conveyance of land, 
and intended to have another take the 
title for the benefit of a third person, 
but the grantee took an absolute con- 
veyance without the knowledge or 
consent of the purchaser. Siemon v. 
Schurck, 29 N.Y. 598 [aff 33 Barb. 9]. 
(3) So, where an assignment of con- 
tract to purchase land was made un- 
der a parol agreement to procure the 
money to pay the balance due on the 
contract, and take a deed, giving a 
mortgage to secure payment of the 
money so procured, and without the 
knowledge or consent of the assignor 
he takes an absolute deed, a trust re- 
sulted in favor of the latter. Helms 
v. Goodwill, 64 N.Y. 644. (4) Where 
a married woman paid the considera- 
tion for land and ha& the title made 
to another under an agreement with 
him, supposing that the latter held 
for her benefit, but the deed was ab- 
solute, the statutory provision ap- 
plied. Brown vy. Cherry, 57 N.Y. 645 
mem [rev 59 Barb. 628]; Lounsbury 


vee Purdy, 08) Nv. 515 fatt 16 Barb. 
orale 
{f] In Wisconsin, under Rev. St. § 


2079, there is a presumption that the 
conveyance was made ‘without the 
knowledge of the person furnishing 
the consideration or of those claiming 
under him. Perkinson yv. Clarke, 116 
N.W. 229, 135 Wis. 584. 


51. See statutory provisions; 
cases infra this note. 


[a] Im Kentucky (1) St. § 2353 ap- 
plies, even though the purchaser had 
knowledge of the deed in the name of 
the grantee. Acker v. Henry Clay Oil 
Co., 245 S.W. 6, 196 Ky. 508; Roche 
v. Roche, 222 S.W. 86, 188 Ky. 327. 
(2) It abrogates the general rule as 
to a purchase-money trust. Williams 
v. Scott, 288 S.W. 672, 216 Ky. 688. 


{b] In Michigan under Comp. L. § 
2639, where an attorney is employed 
to purchase land for a client and does 
so, but claims full title in himself, 
such breach of the trust and confi- 
dence imposed in him by reason of his 
status as attorney will give rise to 
a resulting trust. Linsley v. Sinclair, 


and 


TRUSTS 


24 Mich. 380. 


{c] In Wisconsin (1) under St. § 
2079, where a widow mortgaged her 
property for funds and gave them to 
her son-in-law who used them+to pur- 
chase encumbrances on the property 
in his own name, such violation of the 
trust raises a resulting trust (Beil- 
fuss v. Dinnauer, 183 N.W. 700, 174 
Wis. 507), (2) the son-in-law holding 
the purchased land as her ,trustee 
(Beilfuss v. Dinnauer, supra). (3) 
So, where under a contract for pur- 
chase of realty, the vendee directs 
that part be conveyed to himself and 
part to a third person, and such per- 
son secretly has the entire property 
conveyed to himself, under the stat- 
ute a resulting trust arose. Awe v. 
Domer, 197 N.W. 718, 183 Wis. 268. 


52. See statutory provisions; 
cases infra this note. 


{a] In Indiana (1) under Burns 
St. Annot. (1914) § 4019, while it is 
said that the elements of a resulting 
trust exist independent of the agree- 
ment to hold in trust for, and to con- 
vey to, the person furnishing the con- 
Sideration (Boyer v. Libey, 88 Ind. 
235), (2) this statement has been ex- 
plained as being infelicitous, and as 
probably not incorrectly meaning 
that, even if the agreement were 
eliminated, the remaining facts would 
give rise to a resulting trust under 
other provisions of the_ statute 
(Koehler v. Koehler, 121 N.E. 450, 75 
Ind.App. 510); (38) and the rule is 
that there must be an agreement of 
the parties (Koehler v. Koehler, su- 
pra). (4) So, under Rev. St. (1894) 
§ 3398, it is essential that there should 
not be a fraudulent intent in making 
the agreement. Barber v. Barber, 44 
N.E. 804, 146 Ind. 390; Marcilliat v. 
Marcilliat, 25 N.E. 597, 125 Ind. 472. 
(5) In addition, the agreement must 
be made before title was acquired 
(Koehler v. Koehler, Supra) (6) that 
is, either contemporaneous with the 
purchase and conveyance, or antece- 
dent thereto (Rickes v. Rickes, 141 
N.H. 486, 81 Ind.App. 533), (7) must 
be based on a valuable consideration 
(Koehler v. Koehler, supra), (8) not 
necessarily money (Koehler vy. Koeh- 
ler, supra), (9) and must be free from 
fraud (Koehler v. Koehler, supra). 
(10) It need not be in writing. Koeh. 
ler v. Koehler, supra. (11) Parol evi- 
dence is admissible to establish the 
agreement. Marcilliat v. Marcilliat, 
25 NE. 597, 125 Ind. 472. (12) Under 
Rev. St. (1881) §§ 2972-2976, in order 
that the resulting trust might arise 
there had to be both a convéyance to 
a third person by the direction of, or 
with the consent of, the person pay- 
ing the consideration, and an agree- 
ment made, without fraudulent in- 
tent, to hold the title in trust for 
the benefit of the person so paying 
(Marcilliat v. Marcilliat, supra) (13) 
so that the effect of the statute was 
merely to create the ordinary equity 
resulting trust, plus verbal acknowl- 
edgment thereof (Marcilliat v. Mar- 
cilNat, supra). (14) The agreement 
did not give_rise to the trust, but is 
merely an acknowledgment of the 
trust. Marcilliat v. Marcilliat, supra. 
(15) So, under 1 Gavin & H. § 8, the 
agreement was essential to the re- 
sulting trust. Glidewell v. Spaugh, 
26 Ind. 319. 


[b] In Kansas (1) under Gen. St. 
(1915) § 11681, the intermediary is the 


and 


ee ere 
oh ee Bie 


[§ 156. 


statute, in some jurisdictions, that, where real prop- 
erty is transferred to one person, and the considera- 
tion thereof is paid by or for another, a trust is 
presumed to result in favor of the person by or for 
whom the payment is made.** 


In some jurisdictions 


trustee for the person paying the con- 
sideration, and the latter is the equi- 
table owner of the land. Poliman v. 
Curticée, 255-8. 628, 166 CCAS 6625 
(2) The agreement may be parol. 
Taylor v. Walker, 220 PB. 518, 114 Kan. 
614. (3) Under Gen. St. (1906) § 8, 
it was essential that there was no 
fraudulent intent. Franklin v. Cooley, 
10) Kien. = 260: (4) The trust under 
Gen. St. (1901) § 7882 arose by opera- 
tion of law (Lyons v. Berlau, 73 P. 
52, 67 Kan. 426) (5) and the agree- 
ment could be proved by parol (Lyons 
v. _Berlau, supra). (6) So, under a 
prior enactment, where the purchaser 
was placed in possession but title was 
conveyed to a third person to be held 
in trust until the purchaser paid a 
mortgage assumed as a portion of the 
price, a resulting trust arose. Zell- 
mer v. Koch, 58 P. 1012, 9 Kan.App. 
486. (7) No implied trust arises in 
favor of an optionee who agreed with 
another that the latter would buy the 
land on which the option was ‘held, 
take litle in his own name, and, when 
it was sold, pay the optionee half of 
any increase. Grantham v. Conner, 
15 45P 246,090 ane SOF 


[e] In Michigan under such a 
statute a lessee who held an option 
to purchase, and who assigned his 
lease and option to another as secu- 
rity for a loan, could not have a sub- 
sequent purchase by such person de- 
clared a mortgage in his favor, nor 
could he have a conveyance of the 
property. Crane v. Read, 138 N.W. 
223,) 172. Mich: ‘642: 

53. See statutory provisions; and 
cases infra this note. 


fa] In California (1) under Civ. 
Code § 853, realty paid for by one per- 
son but conveyed to another is pre- 
sumed to have been impressed with a 
trust in favor of the former at the 
instant the title passed (Root v. 
Kuhn 1970. (150) 51 CalkAppeepos 
Rothenbusch vy. Hebel, 106 P. 119, 11 
Cal.App. 692), (2) and such purchaser 
is the equitable owner of the prop- 
erty (Nasaroff v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 286 P. 486, 
104 Cal.App. 551). (3) This statutory 
provision is a formal declaration of 
the established doctrine of equity 
(Savings, etc., Soe. v. Davidson, 97 F. 
696, 38 C.C.A. 365; Quinn v. Reilly, 
245 P. 1091, 198 Cal. 465; Pavlovich 
v._Pavlovich;,/135 P.-303;,22 CalsApp! 
500) (4) and the trust is created or 
declared by operation of law (Varrois 
v. Gommet, 185 P. 1001, 43 Cal.App. 
756). (5) The trust is based on the 
fundamental idea that the parties 
must have intended that he by whom 
or for whom the purchase price of 
land is paid should have an equitable 
interest therein. Tryon v. Huntoon, 
TP. T41, 67 Cals 325. (6)! Its.only ef= 
fect is that it arises on proof of the 
facts on which it is predicated, with- 
out further proof as to what the real 
intention of the parties may have 
been. Tryon v. Huntoon, supra. (7) 
So a resulting trust is presumed in 
favor of a company paying the con- 
sideration for a conveyance to an- 
other company (Barlow vy. Southern 
Trust Co..° 281 Ps b381j. 101 CaleXpn: 
330), (8) and one who purchases land 
of an insolvent debtor at public sale 
for a nominal sum, under an agree- 
ment to manage it until it may be 
sold to more advantage, takes under 
a resulting trust by reason of the 
statutory presumption (Broder v. 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 156-157] 


statutes provide that such conveyance to one per- 
son, the consideration therefor being furnished by 
another, shall be presumed fraudulent as against 
the creditors of the person furnishing the considera- 
tion, and that, if such fraudulent intent is not dis- 
proved, a trust shall result in favor of ereditors to 
the extent of their just demands.*4 


[§ 157] (2) Property Subject to Trust. 
narily there ean be a resulting trust of the nature 
under consideration in anything which a court of 
equity recognizes as a subject of property.®5 
equitable rule of a resulting trust arising from the 
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erty,®7 and also to personal property,®® although it 
has been held that it will not arise in property of 
a perishable nature.°® 
transferred to one person but the payment is by an- 
other, a resulting trust may arise.°° 
draft for foreign credit with the funds of another 


Where shares of stock are 


Purchase of a 


may create the relationship of trustee and cestui 


que trust.°! 


Ordi- 


So the 


payment of the consideration®® applies to real prop- 


Conklin, 19''P. 5138, T7- Gal. 330). (9) 
However, it applies only as to trans- 
actions between strangers, or person 
for whom the purchaser is under no 
legal or moral obligation to provide. 
Miller v. Miller, 255 P. 1099, 82 Cal. 
App. 657. (10) In view of the rule 
(see infra § 594) (11) that a trustee 
under a resulting trust is bound not 
to sell the trust property (Milloglav 
v. Zacharias, 165 P. 977, 33 Cal.App. 
561), (12) and the rule (see infra § 
655) (13) that the trustee may not 
encumber the trust property to the 
injury of the beneficiary (Milloglav 
v. Zacharias, supra) (14) the fact that 
there is an agreement against en- 
cumbrance and sale does not affect 
the statutory trust (Milloglav v. 
Zacharias, supra). (15) Since a 
transfer is not an option (see Trans- 
fer § 5 note 42), (16) where parties 
undertake to acquire options on prop- 
erty, title to be acquired by one of 
them, the statutory provision will not 
raise a resulting trust (Ware v. Quig- 
Nev. GO Eons hide t OF Cal. 694) i—5iGLT.) 
This presumption is disputable. Try- 
on v..Huntoon, 7 P: 741, 67 Cal. 325; 
Root v-. Kuhn, 197 P. 150, 51 Cal.App. 
600. (18) Parol evidence is admis- 
sible to establish the trust, even 
though the conveyance recites that 
consideration was paid by the gran- 
tee. Brooks v. Union Trust, etc., Co., 
79 P. 8438, 146 Cal. 134. 


{b] In Montana (1) the trust pre- 
sumed by reason of Rev. Codes (1921) 
§ 6785 is a resulting trust. McQuay 
v. McQuay, 263 P. 6838, 81 Mont. 311; 
Meagher v. Harrington, 254 P. 432, 78 
Mont. 457. (2) It is declaratory of 
the common-law rule (Meagher v. 
Harrington, supra) (3) and is created 
by operation of law (McQuay v. Mc- 
Quay, supra), (4) not by contract 
(McQuay v. McQuay, supra). (5) 
Parol evidence is admissible to prove 
it. McQuay v. McQuay, supra; Feeley 
v. Feeley, 231 P. 908, 72 Mont. 84. 
(6) It is rebuttable. McQuay v. Mc- 
Quay, supra. (7) So Rev. Codes 
(1915) § 4538 was declaratory of the 
common-law rule. Clary v. Fleming, 
198 P. 546, 60 Mont. 246; Wisenberg 
vy. Goldsmith, 113 P. 1127, 42 Mont. 
563. (8) It was intended to reach 
those cases whereby one party had 
violated the confidence or trust re- 
posed in him by another and in buy- 
ing property had taken title to him- 
self, or wrongfully ,retained title, 
when, as a matter of fact, he had no 
interest therein (Clary v. Fleming, 
supra) (9) and as a protection to the 
one who made the actual investment 
against any fraudulent dealing on the 
part of one who might be acting for 
him in the matter (Clary v. Fleming, 
supra; Lynch v. Herrig, 80 P. 240, 32 
Mont. 267). (10) The prior Civ. Code 
§ 1312 was also held to be declaratory 
of the common-law rule (Lynch. v. 
Herrig, supra), (11) and the resulting 
trust arising in accordance therewith 
was held not to arise from contract 
or agreement (Lynch v. Herrig, su- 
pra), (12) but by operation of law 


(lynch v. Herrig, supra). 

[ce] In North Dakota (1) the trust 
presumed under Comp. L. (1913) § 
5365 is a resulting trust. Fox v. Fox, 
219) N.W.- 784, 56 N.D:;.899. (2). The 
presumption raised by Rev. Codes 
(1899) § 3386 was rebuttable. Currie 
v. Look, 106 N.W. 131, 14 N.D. 482. 


[d] In Oklahoma (1) under Rev. 
L. (1910) § 6660, the person having le- 
gal title holds as trustee for the pur- 
chaser, » Clark yv..Wrazier,, 177. P.. 589, 
74 Okl. 141. (2) Well considered case 
see Clark v. Frazier, supra. (3) Un- 
der the previous enactment of St. 
(1890) § 4187, where the cash con- 
sideration for a lease was paid by an 
assignee thereof under an agreement 
to hold it in trust, a resulting trust 


arose. Ewert v. Jones, 236 F. 712, 150 
C.C.A. 44. 
fe] In South Dakota (1) the pre- 


sumption raised by Rev. Civ. Code § 
303 is based on the presumption that 
the title is so taken for the benefit of 
the person furnishing the considera- 
tion, and that the parties so intend. 
First Nat. Bank v. Mather, 137 N.W. 
51, 29 S.D. 555. (2) The presumption 
is not conclusive (Bucknell v. John- 
son, 163 N.W. 6838, 39 S.D. 212), (3) 
but is rebuttable (Bucknell v. John- 
son, supra). 

Presumption as to resulting trust, 
in abSence of statute see supra § 155. 

Statutory presumption in case of 
part payment see infra § 165. 

54. See statutory provisions; 
cases infra this note. 


and 


[a] in Kansas (1) under Gen. St. 
(1909) §8§ 9699, 9700, no resulting 
trust in favor of creditors arises 


where title to land is taken in the 
name of one party and another pays 
consideration therefor, unless the 
case falls within exception of statute 
giving creditors right to enforce 
trust. Anderson v. Hultberg, 247 F. 
273, 159 C.C.A. 367 [cert den 39 S.Ct. 
133, 248 U.S. 581, 63 ..Ed. 431]. (2) 
Under Gen, St. (1901) § 7880, where 
consideration for the purchase of 
property wes furnished by one per- 
son and the title was made to another, 
a subsequent creditor of the former 
was merely entitled to have the debt 
paid out of the trust fund in the 
hands of the latter. Chantland v. 
Midland Nat. Bank, 72 P. 230, 66 Kan. 
549. 


[b] In Minnesota under Gen. St. 
c 43 §§ 7, 8, it was essential to the 
existence of a resulting trust in favor 
of the existing creditors of the person 
paying the consideration that it arose 
from some conveyance or deed. Dur- 
fee v. Pavitt, 14 Minn. 424. 

{e] In New York (1) 1 Rev. St. § 
52 was intended to prevent the ob- 
vious abuse which would have result- 
ed from the statutory prohibition of 
giving creditors no redress. McCart- 
ney v. Bostwick, 32 N.Y. 53. (2) It 
was probably enacted to prevent an 
evasion of the statutory prohibition 
of resulting trusts. Ocean Nat. Bank 


This resulting trust may exist as to 
a portion only of the property, or as to a part of 
the interest therein.®? 
exist in an idea for a patent.®? 
exist in the patent itself when issued to one other 


However, the trust cannot 
Nor can the trust 


v. Olcott, 46 N.Y. 12. (3) It created 
an equitable interest in the creditor, 
enforceable only in equity. Garfield 
v. Hatmaker, 15 N.Y. 475. (4) It re- 
ferred to cases when the creditors 
had a right to require the application 
of the consideration to their just de- 
mands. Youmans v. Boomhower, 3 
Thomps.&C. 21. (5) A debtor had no 
legal or equitable interest in lands 
paid for by him but conveyed to an- 
other. Robertson vy. Sayre, 31 N.E. 
250, 134 N.Y. .99, 30 Am.S.R.. 627; Un- 
derwood v. Sutcliffe, 77 N.Y. 58 [rev 
10 Hun 453]. 

55. Currence v. Ward, 27 S.E. 329, 
43 W.Va. 367. 


56. See supra § 154. 

57. U.S.—In re Davis, 112 F. 129, 
7 Am.Bankr. 258. 

Ark.—Wilson y. Edwards, 94 S.W. 
927) 79 Ark. 69- 

Ind.—McQuaide v. McQuaide, 
N. E. 500, 92 Ind.App. 370. 
Mite ae hee v. Pavitt, 14 Minn. 

N.J.—Vigue v. Vigue, 130 A. 816, 98 
N.J.Eq. 274. 

Okl.—Rollow v. Taylor, 231 P. 224, 
ARES KORA relay 

Tenn.—McClung v. Colwell, 64 S.W. 
890, 107 Tenn. 592, 89 Am.S.R. 961; 
Union Bank v. Baker, 8 Humphr. 447. 
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58 Ark.—Wilson v. Edwards, 94 
S.W. 927, 79 Ark. 69. 
Ind.—_McQuaide y. McQuaide, 168 
N.E. 500, 92 Ind. App. 370. 
see Baker vy. Terrell, 8 Minn. 
oO. 


Mont.—Meagher v. Harrington, 254 


P. 432, 435, 78 Mont. 457 [cit Cyc]. 
N.J.—Vigue v. Vigue, 130 A. 816, 98 
N.J-Hqe i274. 


Tehn.—McClung v. Colwell, 64 S.W. 
890, 107 Tenn. 592, 89 Am.S.R. 961. 

[a] Rule applied.—Bueggy. Wil- 
Bon v. Edwards, 74 S.E. 927, 79 Ark. 

5954 Union’ )i Banks evs 
Humphr. (Tenn.) 447; 
1 Tenn.Ch. 225. 


[a] Rule applied.—-(1) Whisky and 


Baker, 8 
Lyon v. Lyon, 


brandy. Union Bank v. Boker,.- 8 
Humpr. (Tenn.) 447. (2) Goods of a 
store. Lyon vy. Lyon, 1 Tenn.Ch. 225. 


60. McClung v. Colwell, 
890, 107 Tenn. 592, 89.-Am.S.R. 961. 


61. Stasiak vy. Kalucki, (Mo.App.) 
255 S.W. 978. 


62. In re Davis, 112 F. 129, 7 Am. 
Bankr. 258; Cook v. Patrick, 26 N.E. 
658, 135 Ill. 499, 11 L.R.A. 573; With- 
ers v. Withers, Ambl. 151, 27 Reprint 
99; Dyer v. Dyer, 2 Cox Ch. 92,30 Ret 
print 42; Howe v. Howe, 1 Vern.Ch. 
415, 23 Reprint 556. 
pte Hise v. Grasty, (Va.) 166 S.R. 
56k 

[a] 
able 
Grasty, 


64 S.w. 


Reason for rule.—A patent- 
idea is not property. Hise vy. 
(Va.) 166 S.E. 567. 
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than the inventor.°* The statutory prohibition of 
the resulting trust of the nature under discussion®® 
has been construed to apply to real property only, 
and not to personal property.®® 


[§ 158] (3) Nature of Sale and Transfer or Con- 
veyance.*? As a general rule, the nature of the 
sale or transfer or conveyance by which the title to 
property, paid for with one person’s money, is ac- 
quired by another is immaterial, provided it is suffi- 
cient to pass the legal title to the person against 
whom the trust is sought to be declared.** Thus, 
if the circumstances are sufficient for that purpose, 
a resulting trust will arise, although the property is 
purchased at a judicial®® or execution’? sale. Where 
the consideration for an exchange of property is fur- 
nished by one person and the title is taken in the 
name of another, a resulting trust arises.74 Where 
a vendee has the deed made to a third person who 
gives a bond to convey to the vendee, such acts give 
rise to a trust,7? and, where two persons jointly pur- 


TRUSTS 


a 
[§§ 157-159 


for title to be made to one of them only, the result- 
ing trust arising in favor of the copurchaser is not 
affected by the fact that the bond for title did not 
bind the estate, being only the administrator’s indi- 
vidual bond.7* <A trust will result to one of joint 
purchasers who advances the purchase money, wheth- 
er the legal estate is taken in the names of the pur- 
chaser and others jointly,74 or in the names of 
others without that of the purchaser,’® or whether 
in one name or several,’® or whether jointly or suc- 
cessively.77 While the term “conveyance” ordinarily 
includes a mortgage,*® as used in statutes prohibiting 
purchase-money trusts,7° a mortgage of realty is not 
a conveyance.8° Such statutory prohibition also 
does not apply in the case of an equitable interest 
which has the effeet only of removing an encumbrance 
and not of creating a title.*? 

[§ 159] (4) Nature of Consideration. It is not 
necessary that the consideration which moves from 
the cestui que trust should be money,®? provided 


chase land from an administrator, accepting his bond | it is something of market®* value.§* It may be 
64. Hise v. Grasty, (Va.) 166 S.H.] Tobin v. Tobin, 121 N.W. 144, 189 Wis. ] note 34. 

567. 494. (2) The provision did not apply 79. See supra § 156. 
[a] Reasons for rule.—(1) A|to mortgages. Tobin v. Tobin, supra. SOU See ence dnt thicmnote: 


patent granted on the application of 
one who is not the inventor is void. 
Hise v. Grasty, (Va.) 166 S.E. 567. 


pra § 194, 


67. Entry of public lands see su- 


68. See infra notes 69-81. 


{a] In Kansas a mortgage of real- 
ty is not a conveyance within Gen. 


(2) Rule see Patents § 126. 
Holder of legal title to patent as 
trastee gemerally see Patents § 364. 


65. See supra § 156. 


66. See statutory provisions; 
eases infra this note. 


{a] In Indiana Burns St. Annot. 
(1926) §§ 13447-13449 does not apply 
to personal property, being confined 
to real property. McQuaide v. Mc- 
Quaide, 168 N.W. 500, 92 Ind.App. 370. 


[b] Im Kansas (1) Gen. St. (1901) 
§ 7880 applied only to real property 
CHanrion, Vv. Hanrion; 84 P.. 388i, 73 
Kan. 25, 117 Am.S.R. 453) (2) and not 
to personal property (Hanrion v. 
Hanrion, supra). 

[c] In Kentucky (1) St. (1909) did 
not apply to executory contracts. 
Wright v. Yates, 130 S.W. 1111, 140 
Ky. 283. (2) 2 Stanton Rev. St. c. 80 
§ 20 applied alone to conveyances of 
land. Aynesworth v. Haldeman, 2 
Duv. 565; Lindsay v. Williams, 2 Duv. 
475. (3) It did not apply to debts 
(Lindsay v. Williams, Supra), (4) nor 
to mere securities for their payment 
(lhindsay v. Williams, supra). (5) It 
applied only to executed contracts of 
sale (McBain v. Turpin, 1 Ky.Op. 142) 
(6) and not to sales by bond for a 


and 


conveyance (McBain v. Turpin, su- 
pra). 
{d] In Minnesota (1) the prohibi- 


tion of Gen. St. (19138) § 6706 did not 
apply to an executory contract for 
the sale of land. Watters v. North- 
ern Pac. Ry. Co., 170 N.W. 703, 141 
Minn. 480. (2) Gen. St. (1894) § 4280 
applied only to realty (Haaven v. 
Hoaas, 62 N.W. 110, 60 Minn. 113) (3) 
and did not extend to executory con- 
tracts for the conveyance of land 
(Minneapolis, etc., R. Co. v. Lund, 97 
N.w. 452, 91 Minn. 45; Haaven v. 
Hoaas, supra), (4) although the point 
is purely technical, since a resulting 
trust, regardless of the statutory pro- 
hibition, could not arise on an execu- 
tory contract for conveyance of land 
(Haaven v. Hoaas, supra). (5) So, 
also, Gen. St. (1878) c 43 § 7 applied 
to real property only. Baker v. Ter- 
rell, 8 Minn. 195. 

[e] In Wiscongin (1) St. (1898) § 
2077 applied only to real property. 


69. Stern v. Howell, 127 S.E. 776, 
160 Ga. 261; Noel v. Fitzpatrick, 100 
S.W. 321, 124 Ky. 787, 30 Ky.L. 1011. 

[a] Rule applied.—Mortgage fore- 
closure sale. Noel v. Fitzpatrick, 100 
S.W. 321, 124 Ky. 787, 30 Ky.L. 1011. 


[b] Circumstances for trust not 
present.—A conveyance at foreclosure 
sale to a sister of the mortgagee to 
defeat the inchoate dower interest of 
his wife did not create a resulting 
trust in his favor where there was no 
intention of a reconveyance to the 
mortgagee or retention of any inter- 
est. Hall v. Hyle, 136 N.Y.S. 887, 76 
Mises ip [afi 42.2 NG iS. edie 57 
App.Div. 903]; Beverly v. Beverly, 14 
S.E. 758, 88 Va. 915. 


70. Ark.—Beloate v. Hennessee, 99 
S.W. 681, 81 Ark. 478. 


Cal.—Currey v. Allen, 34 Cal. 254. 


481 


Mass.—Peabody v. Tarbell, 2 Cush. 
226. 


40 N.C. 


N.C.—Pegues v. Pegues, 
418. 
S.C.—Richardson v. Mounce, 19 S. 
ae ARTE “Smith Vs Ilunt, 32 ESiCuge 
9. 
71. Reeves v. Reeves, 264 S.W. 


979, 165 Ark. 505. 

Exchange of property generally see 
Hxchange of Property 23 C.J. p 182. 

72. Hardin v. Baird, Litt. Sel. Cas. 
(Ky.) 340. 

73. Scranton v. Campbell, 101 S.W. 
285, 45 Tex.Civ.App. 388. 

Joint purchasers generally see infra 
§ 164. 

74, Butler v. Rutledge, 2 Coldw. 
(Tenn.) 4; Smith v. Strahan, 16 Tex. 
314, 67 Am.D. 622. 

Resulting trust as to joint purchas- 
ers generally see infra § 164. 

75. Smith y. Strahan, 16 Tex. 314, 
67 Am.D. 622. 


76. Smith v. Strahan, supra. 
77. Smith v. Strahan, supra. 
78. See Conveyance 13 C.J. p 901 


Ill.—Mathis y. Stufflebeam, 94 III] 


St. (1901) § 7880, providing that, when 
a conveyance is made to one person 
on a consideration paid by another, 
no use or trust shall result in favor 
of the latter, but the title shall vest 
in the former. MHanrion v. Hanrion, 
84> Py 88131073 Kans 25, 127 Ameo: 
453. 


81. See case infra this note. 


{a] Im Michigan the text rule ap- 
plies as to the prohibition of Howell © 
oct 5569. Munch y. Shabel, 37 Mich. 


nope Ala.—Bibb v. Hunter, 79 Ala. 
Li 

N.J.—Fay v. Fay, 24 A. 1036, 50 N. 
J.Hq. 260. / 

N.C.—Greensboro Bank & Trust Co. 
v. Scott, 114 S.B. 475, 184 N.C. 312. 


Or.—Taylor vy. Miles, 25 P. 143, 19 
F Or. 550. 
Pa.—Casciola v. Donatelli, 67 A. 901, 


218 Pa. 624. 


Money as consideratiom see infra 
note 87. 

83. Bibb v. Hunter, 79 Ala. 351; 
Los Angeles, ete., Oil, ete., Co. v. Oc- 
eideutal Oil Co., 38 P. 25, 144 Cal. 
528. 

84 Myers v. Jackson, 34 N.B. 810, 
135 Ind. 136; Greensboro Bank & 
Trust Co. v. Scott, 114 S.B. 475, 184 


N.C. 312; Taylor v. Miles, 25. P. 143, 
19 Or. 550. 
[a] Acts of parties. — ere a 


county in settlement of a judgment 
conveyed swamp lands already dis- 
posed of, such conveyance, although 
ineffectual, morally obligated the 
county to return in some form the 
amount received;. hence, where the 
county allowed a third person to pur- 
chase lands at one dollar and twenty- 
five cents an acre, although they were 
more valuable, because he was united 
in interest with one claiming: under 
the ineffectual conveyance, it being 
agreed between the parties that the 
actual patentee should have the tim- 
ber only, the claim under the inef- 
fectual conveyance, although it passed 
no title, amounted to a valuable ¢on- 
sideration. Bryan v. MeCaskill,. 225 
S.W. 682, 284 Mo. 583. 


For later cases, developments and changes in the law see Annotations, same title and sectiom number. 
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lands,*> goods,8* money,§? 


and support,®* or other assets.°% 


85. Greensboro Bank & Trust Co. 
v. Scott, 114 S.E. 475, 184 N.C. 312. 

86. Greensboro Bank & Trust Co. 
v. Seott, supra. 

87. U.S.—Friedlander v. Johnson, 
9 I.Cas.No. 5,117, 2 Woods 675. 

Cal. Currey v. Allen, 34 Cal. 254. 

Ind.—Myers v. Jackson, 34 N.E. 810, 
135 Ind. 136; Jenison v. Graves, 2 
Blackf. 440; Koehler y. Koehler, 121 
N.E. 450, 75 Ind.App. 510. 

Nev.—White v. Sheldon, 4 Nev. 280. 

N.C.—Greensboro Bank & Trust Co. 
v. Scott, 114 S.E. 475, 184 N.C. 312. 

Pa.—Speers v. Burns, 34 A. 212, 173 
Ba Wi. 

R.I.—Aborn v. Searles, 27 A. 796, 
TSsRa S57 


Va.—Hise v. Grasty, 166 S.E. 567. 


W.Va.—Cassady v. Cassady, 81 S.E, 
829, 74 W.Va. 58. 

88. U.S.—Nicklin vy. Wythe, 18 F. 
Cas.No. 10,253, 2 Sawy. 535. 

Ala.—Bibb v. Hunter, 79 Ala. 351. 

Ark.—Baker v. Applen, 26 S.W.(2d) 
109, 181 Ark. 454; Reeves v. Reeves, 
264 S.W. 979, 165 Ark. 505, 

Mo.—Siling v. Hendrickson, 92 S.W. 
105, 193 Mo. 365. 


Nev.—White v. Sheldon, 4 Nev. 280. 

N.H.—Hallett v. Parker, 39 A. 433, 
68 N.H. 598. 

Pa.—Broomall vy. McCallion, 
413, 5 Pa.Cas. 145. 


89. Myers v. Jackson, 34 N.E. 810, 
135 Ind. 136; Tamingo v. Freiberg, 
176 N.W. 791, 188 Iowa 788; Bryan 
v. McCaskill, 225, S.W. 682, 284 Mo. 
583. 

90. Greensboro Bank & Trust Co. 
vy. Scott, 114 S.E. 475, 184 N.C. 312. 


91. Fay v. Fay, 24 A. 1036, 50 N.J. 
Eq. 260. 


92. Garten v. Trobridge, 
1067, 80 Kan. 720. 


93. Bibb v. Hunter, 79 Ala. 351; 
Greensboro Bank & Trust Co. v. Scott, 
114 S.H. 475, 184 N.C. 312; Casciola v. 
Donatelli, 67 A. 901, 218 Pa. 624. 


94, Bibb v. Hunter, 79 Ala. 351; 
Greensboro Bank & Trust Co v. 
Scott, 114 S.E. 475, 184 N.C. 312. 


95. Hines v. Johnston, 23 S.H. 470, 
95 Ga. 629; White v. Sheldon, 4 Nev. 
280; Aborn v. Searles, 27 A. 796, 18 R. 
I. 357. See Harton v. Amason, 71 So. 
180, 195 Ala. 594 (holding that, if 
value of attorney’s services was not 
an aliquot part of the consideration, 
no trust results). 


8 A. 


LAE aR 


96. Ala.—Bibb v. Hunter, 79 Ala. 
351. 
Ind.—Neal v. Neal, 69 Ind. 419; 


Jenison v. Graves, 2 Blackf. 440 

(labor); Koehler v. Koehler, 121 N.E. 

450, 75 Ind.App. 510. 

Nev.—White v. Sheldon, 4 Nev. 

280. j 
N.Y.—Harder v. Harder, 2 Sandf. 

Ch. 17, 3 N.Y.Leg.Obs. 122. 


n exchange of prop- 
erty,*® parting with an inchoate interest in land,®® 
a release from a liability which the trustee owes 
the cestui que trust,®° release of a share in the pro- 
ceeds of a sale of property,®! or the payment of an 
indebtedness of the grantor to another,®? a bond 
or mortgage, or other securities,?* eredit,94 the per- 
formance of professional®® or other®® services, care 
But natural love 
and affection alone are an insufficient consideration 
to establish the resulting trust.°® The mere indorse- 
ment of a promissory note in order to enable an- 


TRUSTS 


Pa.—Speer v. Burns, 34 A. 212, 173 
ee iti 

But see Henninger v. McGuire, 125 
N.W. 180, 146 Iowa 270 (where a 
mother was the manager of a farm 
and the head of the family, transact- 
ing the business and receiving the 
proceeds of the farm, that a son 
worked on the farm without any con- 
tract under which he was entitled to 
the proceeds, and no specific portion 
was turned over to him as his own, 
did not show that he had any right 
to the proceeds). 

97. Corey v. Morrill, 42 A. 976, 71 
WAS al 

98. Friedlander v. Johnson, 9 F. 
Cas.No. 5,117, 2 Woods 675; Currey v. 
Allen, 34 Cal. 254; Hise v. Grasty, 
(Va.) 166 S.E. 567; Cassady v. Cas- 
sady, 81 S.H. 829, 74 W.Va. 53. 


$9. McCafferty v. Flinn, 125 A. 675, 
14 Del.Ch. 307; Dilts v. Stewart, 1 A. 
587, 1 Pa.Cas. 230. 


1. Holmes v. Holmes, 113 S.E. 81, 
153 Ga. 790. 


2. Harrison y. Harrison, 107 N.E. 
128, 265 Ill. 432. 

8. Cunningham v. Cunningham, 
101 N.W. 470, 125 Iowa 681; Bailey 
v. Hemenway, 17 N.E. 645, 147 Mass. 
326; Ostheimer v. Single, 68 A. 231, 
73 N.J.Eq. 539; Spangler v. Spangler, 
(Tex.Civ.App.) 26 S.W.(2d) 4638, 469 
{mod on other grounds (Commn.App.) 
41 S.W.(2d) 60, and quot Cyc]. 

[a] In Georgia, in order to raise 
a resulting trust under Civ. Code 
(1910) § 8739, the person in whose 
favor a trust is claimed to result 
must have paid the purchase money 
as his own. Magid v. Byrd, 139 S.E. 
61, 164 Ga. 609. 

Statutory trust see supra § 156. 

4 Ala.—Pollak v. Millsap, 122 So. 
16, 219 Ala. 273, 65 A.L.R. 110; Wat- 
kins v. Carter, 51 So. 318, 164 Ala. 456; 
Bibb v. Hunter, 79 Ala. 351. 

Cal.—Roberts v. Ware, 40 Cal. 634. 

Ill. Pickler vy. Pickler, 54 N.E. 311, 
189 Ill. 168; Jacksonville Nat. Bank 
v. Beesley, 42 N.H. 164, 159 Ill. 120; 
Furber v. Page, 32 N.H. 444, 143 Ill. 
622; Donovan v. Donovan, 173 Ill.App. 
522. 

Ky.—Williams v. McClanahan, 3 
Mete. 420. 

Me.—Herlihy v. Coney, 
99 Me. 469, 

Md.—Clark v. Clark, 114 A. 722, 139 
Md. 38; Hays v. Hollis, 8 Gill 357. 

Mass.—Bailey v. Hemenway, 17 N. 
BH. 645, 147 Mass. 326. 

Miss.—Thomas v. Thomas, 62 Miss. 
53k. 

Mont.—Hisenberg v. Goldsmith, 113 
P. 1127, 42 Mont. 563. 


N.Y.—Steere v. Steere, 5 Johns.Ch. 
19) AD ie OO. 

Or.—De Roboam v. 
P. 1082, 50 Or. 388. 

Pa.—Laneaster Trust Co. v. Long, 
69 A. 9938, 220 Pa. 499; Kellner vy. 


59 A. 952, 


Schmidtlin, 92 


'804, 68 Cal. 116; 


[65 C.J.] 3938 


other to borrow money to purchase property is not 
sufficient to create a resulting trust.+ 


[§ 160] (5) Source of Consideration. The source 
from which the person claiming the resulting trust 
obtained the consideration is immaterial,? but it is 
essential to the resulting trust that the person who 
claims the benefit of the trust should have title to, 
or an interest in, the consideration used,’ that is, 
such person must have furnished the consideration* 
or a part of it.® 
have been paid either by® or for’ the person claim- 


However, the consideration may 


Stahl, 8 Pa.Dist.&Co. 
Cyc]. 

Tex.—O’Connor v. Vineyard, 44 S. 
W. 485, 91 Tex. 488. 


[a] Discharge of mortgages.— . 
Where purchase money for land is 
borrowed on mortgage security, and 
the mortgages are discharged by 
money obtained by others, the land 
was not purchased with the money of 
Such others. Curran v. Bartlett, 130 
N.W. 683, 165 Mich. 205. 


[b] Inu Georgia, under Civ. Code 
(1910) §§ 8739, 3780, providing that, 
when person taking legal estate can- 
not enjoy beneficial estate without 
violence to equity, the court will de- 
clare him trustee, providing for im- 
plied trust, where a trust would be 
implied from the payment of the pur- 
chase money by another, it will be 
implied where the recipient uses such 
money for other purposes, and substi- 
tutes his own money to pay for the 
land. Banks v. Bradwell, 79 S.E. 572, 
140 Ga. 640. 


5. Ala.—Watkins v. Carter, 51 So. 
318, 164 Ala. 456. 


Cal.—Roberts v. Ware, 40 Cal. 634. 


Conn.—Lander v. Persky, 83 A. 209, 
85 Conn. 429. 


Ill.—Pickler v. Pickler, 54 N.H. 311, 
189 Ill. 168; Stephenson vy. Thompson, 
13 Ill. 186. 


Iowa.—Hadley v. Stuart, 17 N.W. 
500, 62 Iowa 267. 


Pa.—Lancaster Trust Co. v. Long, 
69 A. 998, 220 Pa. 499. 


Part payment see infra § 163. 


Payment by joint purchasers see 
infra § 164. 


6. Barroilhet v. Anspacher, 


227, 230 {cit 


pall ee 
Herlihy v. Coney, 59 
A. 952, 99 Me. 469; Thomas v. Thomas, 
62 Miss. 581. 


7. Barroilhet v. Anspacher, 8 P. 
804, 68 Cal. 116; Herlihy v. Coney, 59 
A. 952, 99 Me. 469; Thomas v. Thomas, 
62 Miss. 531. ; 


[a] Cancellation of indebtedness 
of another.—Land was conveyed in 
partial payment of grantor’s indebted- 
ness to another, who directed that the 
conveyance be made to a third person 
to hold for plaintiff, to whom the 
grantor’s creditor was himself in- 
debted. It was held that the fact that 
plaintiff technically did not pay the 
grantor the consideration for the con- 
veyance to such third person, and that 
the consideration was the partial can- 
cellation of the indebtedness from the 
grantor to plaintifft’s debtor, did not 
prevent a resulting trust. Garten vy. 
Trobridge, 104 P. 1067, 80 Kan. 720. 


[b] Payment by trustee or cestui 
que trust is immaterial. Bibb vy. 
Hunter, 79 Ala. 351; Breitenbucher vy, 
Oppenheim, 116 P. 55, 160 Cal. 98; 
Brooks v. Gretz, 153 N.E. 648, 323 Ill, 
161; Mercury Club v. Keillen, 153 N. 
EK. 753, 323 Ill. 24; John v. John, 153 
N.E. 3638, 322 Ill. 236; Niland v. Ken- 
nedy, 147 N.E. 117, 316 Ill. 258; Katz- 
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ing the resulting trust. 
furnished by another on his behalf 


So the money or assets must belong to such per- 
son,'® or by its payment by another he must incur 
an obligation to repay, so that the consideration 
actually moves from him at the time.'! Henee, a re- 
sulting trust will not arise in favor of a person by 


ing v. Wiegand, 122 N.E. 97, 286 Ill. 
646; Froemke v. Marks, 102 N.E. 192, 
259 Ill. 146; Bruce v. Roney, 18 Ill 
67; Anderson vy. Gile, 78 A. 370, 107 
Me. 325; BHisenberg v. Goldsmith, 113 
P. 1127, 42 Mont. 563. 


8. Bibb v. Hunter, 79 Ala. 351. 


9. Bibb v. Hunter, supra; Shelton 
v. Harrison, 167 S.W. 634, 182 Mo.App. 
404. 


10.. Idaho.—National Bank of 
Idaho v. D. W. Standrod & Co., 272 P. 
700, 47 Idaho 93. 


Ill—Furber v. Page, 32 N.H. 444, 
143 Ill. 622; Remington v. Campbell, 
60 Ill. 516; Rice v. Dougherty, 148 
TllL.App. 368. 

Me.—Anderson v. Gile, 78 A. 370, 
107 Me. 325; Herlihy v. Coney, 59 A. 
952, 99 Me. 469. 


Mo.—Shelton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. 


Neb.—Withnell v. Withnell, 96 N.W. 
221, 69 Neb. 605. 


N.Y.—Mason v,. Libby, 54 How. Pr. 
104 [aff 19 Hun 119 (aff 90 N.Y. 683, 
64 How.Pr. 259)]; Getman v. Get- 
man, 1 Barb.Ch. 499. 

Tex.—O’Connor vy. Vineyard, 44 S.W. 
485, 91 Tex. 488. 

Va.—Jesser v. Armentrout, 42 S.E. 
681, 682, 100 Va. 666 [quot Pomeroy 
MG. JUG. es) L037 1. 


121. Idaho.—National Bank of 
Idaho v. D. W. Standrod & Co., 272 
P. 700, 47 Idaho 938. 

Tll._—Furber v. Page, 
143 Ill. 622. 


Me.—Anderson v. Gile, 78 A. 370, 
107 Me. 325; Herlihy v. Coney, 59 A. 
952, 99 Me. 469. 

Mo.—S'‘helton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. 


N.Y.—Mason v. Libby, 54 How.Pr. 
104 [aff 19 Hun 119 (aff 90 N.Y. 683, 
64 How.Pr. 259)]; Getman v. Getman, 
1 Barb.Ch. 499. 


Or.—De Roboam v. Schmidtlin, 92 P. 
1082, 50 Or. 388. 


Va.—Jesser v. Armentrout, 42 S.E. 
681, 682, 100 Va. 666 [quot Pomeroy 
Eq. Jur. § 1037]. 


[a] ®est of ownership of money 
used is the legal liability of the cestui 
que trust to repay it. Anderson v. 
Gile, 78 A. 370, 107 Me. 325. 


12. U.S.—Keely v. Weir, 38 F. 291; 
Clark v. Burnham, 5 F.Cas.No. 2,816, 
2 Story 1; Rhoades v. Selin, 20 F.Cas. 
Mon te7405) 4° Wash.C.C) 715: 


Ark.—O’Bryan v. Zuber, 271 
347, 168 Ark. 613. 


Conn.—Hander v. Persky, 83 A. 209, 
85 Conn. 429. 

Ga.—Sansom v. Cornelison, 155 S.E. 
764, 171 Ga. 427. 

Hawaii.—Montgomery v. Montgom- 
ery, 2 Hawaii 5638. 

Tll.—People v. City of Toulon, 133 
N.E. 707, 300 Ill. 408; Kelly v. Leh- 
mann, 130 N.E. 375, 297 Ill. 88; Plum- 
mer v. Flesher, 92 N.H. 8638, 246 111. 
313; Kyle v. Wills, 46 N.H. 1121, 166 
Tll. 501; Furber v. Page, 32 N.H. 444, 
143 Ill. 622; Stephenson v. Thompson, 
13 Ill. 186. 


82 N.H. 444, 


S.W. 


It is sufficient if it was 


- TRUSTS 


or on his eredit.® 


| Ind.—Meredith v. Citizens’ Nat. 
Bank, 92 Ind. 343; Mercer v. Coomler, 
69 N.E. 202, 32 Ind.App. 533, 102 Am. 
S-Ri 252. 
Iowa.—Jones 
892, 90 Iowa 369. 


Ky.—Hocker v. Gentry, 3 Metc. 463. 


v. Storms, 57 N.W. 


PEE Wie et eae v. Emery, 46 Me. 
ue 

Mass.—HFiickett v. Durham, 109 
Mass. 419. 


yer SamiseS v. Conrad, 42 S.W.(2d) 


Neb.—Norton vy. Brink, 110 N.W. 
669, 75 Neb. '575,- 121 “Am.SoRo, 822,. 7 
L.R.A.N.S. 945 [vacating 106 N,W. 
668, 75 Neb. 566]; Withnell v. With- 
nell, 96 N.W. 221, 69 Neb. 605. 


N.Y.—Interstate Chemical Corp. v. 
Duke, 156 N.Y.S. 244, 92 Mise. 519 
[aff 163 N.Y.S. 1086]. 


Pa.—Evans v. McKee, 25 A. 148, 152 
Pa. 89; Kellner v. Stahl, 8 Pa.Dist.& 
Cow 221;  2s0-icitiGy cls. Brenner piv 
Brener, 29 Pa.Dist. 23; Mellor v. Reed, 
5 Ba.Con size 


8.C.—Crawford v. Crawford, 57 S.E. 
(Sa eA(Ol SAO. FADS 


[a] Payment of nominal sum only. 
—PBeneficiary of voluntary trust can- 
not recover building and loan associa- 
tion’s stock, where he had agreed to 
pay dues but all except nominal 
amount had been paid hy trustee, 
beneficiary’s mother. Bucia v. Bucia, 
160 A. 140, 105 Pa.Super. 36. 


[b] Thus (1) there is no resulting 
trust from the fact that one obtains 
property by exchange of other prop- 
erty belonging to another, he believ- 
ing the property to be his own. Lezin- 
sky v. Mason Malt Whisky Distilling 
Co., 196 P. 884, 185 Cal. 240 [cert den 
490 S-Ct. 74952157 - USS.) $6375 66 SL id: 
409]. (2) Purchaser at foreclosure 
sale substituted for origina! bidder, 
under an agreement for a deed and 
right to use the consideration, paying 
for property partly with bonds of the 
original bidder, is not a statutory im- 


plied trustee for original bidder. 
Magid v. Byrd, 139 S.B. 61, 164 Ga. 
609. (3) Were persons purchasing 


land for a city park with funds raised 
by private subscription took title in 
their own name, if there was a result- 
ing trust in favor of any one, it was 
not in favor of the city, but in favor 
of the contributors. People v. City of 
Toulon, 133 N.H. 707, 300 Ill. 408. 

13. Ala.—Lewis v. Mohr, 11 So. 
765, 97 Ala. 366; Lehman vy. Lewis, 
62 Ala. 129. 

Cal.—Los Angeles, ete., Oil, ete., Co. 
v. Occidental Oil Co., 78 P. 25, 144 
Cal. 528. 

Md.—Clark v. Clark, 114 A. 722, 139 
Ma. 38. 

Mo.—Shelton v. Harrison, 167 S.W. 
634, 182 Mo.App. 404. 


N.Y.—Jackson v. Morse, 16 Johns. 
197, 8 Am.D. 306. 

Pa.—Modern Baking Co. vy. Orring- 
er, 114 A. 264, 271 Pa. 152. 

Tex.—O’Connor v. Vineyard, 44 S. 
W. 485, 91 Tex. 488. 

[a] Reason for rule.—There can 
be no occasion for the law to imply 
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or on behalf of whom no part of the consideration 
is furnished ;*” nor will a resulting trust arise where 
the alienee himself in effect pays the consideration.!* 


[§ 161] 6. Time of Payment. 
of the nature under discussion must arise, if at all, 
from the state of facts existing at the time the le- 
gal title to the property is acquired,t+ and cannot 


A resulting trust 


or raise up a trust in property in 
favor of one who is already invested 
with every possible interest, or every 
interest he could possibly claim, in 
the property. Lewis v. Mohr, 11 So. 
765, 97 Ala. 366. 


14. U.S.—Higginbotham v. Boggs, 
234 FE. 2538,°148 C’C.A_ 155, [rev 222 Be 
714]; McElroy v. Swope, 47 F. 380; 
In re Wood, 5 F. 443; Hoxie v. Carr, 12 
F..Cas.No. 6,802, 1 Sumn. 173. 


Ala.—J. A. Owens & Co. v. Blanks, 
144 So. 353 Miles v. Rhodes, 131 So. 
633, 222 Ala. 208; Bibb v. Hunter, 79 
Ala. 351; Coles v. Allen, 64 Ala. 98; 
Lehman v. Lewis, 62 Ala. 129. 


Ark.—Kerby v. Feild, 38 S.W.(2d) 
308, 183 Ark. 714. 


Cal.—Woodside v. Hewel, 42 P. 152, 
109 Cal. 481; Hunt v. Friedman, 63 
Cal. 510; Dimity v. Dixon, 241 P. 905, 
74 Cal.App. 714. 


Ga.—Gales v. Stokeley, 108 S.E. 34, 
151 Ga. 718; Hall v. Edwards, 79 S.£. 
852, 140 Ga. 765. 


gate eae v. Ah, 4 Hawaii Fed. 


J1].—Kinsch v. Kinsch, 181 N.E. 315, 
348 Ill. 446; Hummel v. Villmow, 179 
N.E. 438, 347 Ill. 58; Link v. Emrich, 
178 N.E. 480, 346 Ill. 238; Cohn v. 
Siegel, 165- N.H.. 827, 3384, 111.° 30; 
Brooks v. Gretz, 153 N.E. 643, 323 Ill. 
161; John v. John, 153 N.EX 363, 322 
Til. 236; Frewin v. Stark, 149 N.E. 
588, 319 Ill. 35; Rolofson v. Malone, 
148 N.E. 169, 315 Ill. 275; Lutyens v. 
Ahlrich, 139 N.B. 50, 308 Ill. 11; Katz- 
ing v. Wiegand, 122 N.E. 97, 286 Ill. 
646; Baughman v. Baughman, 119 N. 
E. 49, 283 Dll. 55, Ann.Cas.1918E 895; 
Briscoe. Vv. Price, 113 (IN. E. 8sh 2 75 tik 
63; Metropolitan Trust & Savings 
Bank v. Perry, 102 N.B. 218, 259 fll. 
183; Lord v. Reed, 98 N.E. 553, 254 
. 350, Ann.Cas.1913C 139; Masters 
v. Mayes, 92 N.E. 945, 246 Ill. 506; 
Pain v. Farson, 53 N.E. 579, 179 Ili. 
185; Keith v. Miller, 51 N.B. 151, 
174 Ill. 64; Ellis v. Hill, 44 N.E. 858, 
162 Ill. 557; Van Buskirk v. Van Bus- 
kirk, 35 N.E. 3838, 148 Ill. 9; Furber 
v. Page, 32 N.E. 444, 148 Tl. 622; 
Stephenson v. McClintock, 31 N.E. 310, 
141 Ill. 604; Reed v. Reed, 25 N.E. 
1095, 135 Ill. 482; Alexander v. Tams, 
13 Ill. 221; Donovan v. Donovan, 173 
TllApp. 522; McKnight v. Drake, 143 
Tll.App. 10. 


Ind.—People’s Bank & Trust Co. v. 
Mills, 139 N.E. °145,°.198 Ind. 137° 
Toney v. Wendling, 37 N.E. 598, 138 
Ind. 228; Mitchell v. Colglazier, 7 N. 
E. 199, 106 Ind. 464; Rickes v. Rickes, 
141 N.E. 486, 488, 81 Ind.App. 533 
[eit Cyc]. 

lowa.—Harnagel v. Fett, 244 N.W. 
704, 706 [cit Cyc]. 

Me.—Buck v. Swazey, 35 Me. 41, 56 
Am.D. 681. 


Mass.—Dwyer v. Dwyer, 176 N.E. 
619, 275 Mass. 490; Warner v. Morse, 
21 N.H. 960, 149 Mass. 400; Bailey v. 
Hemenway, 17 N.E. 645, 147 Mass. 326; 
Barnard v. Jewett, 97 Mass. 87; Davis 


v. Wetherell, 11 Allen 19 note; Ken- 
dall v. Mann, 11 Allen 15. 
Minn.—Baker v. Baker, 22 Minn. 


262. 
Miss.—Bush v. Bush, 99 So. 151, 134 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 
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arise from matters coming into existence afterward,!® 
and the person claiming the benefit of the trust then 
must occupy such position as will entitle him to 


be substituted for the grantee.1® 
to create a resulting trust in favor 
behalf of whom the consideration 


Miss. 523; 
48 Miss. 128. 


Mo.—Fulbright v. Phoenix Ins. Co. 
of Hartford, Conn., 44 S.W.€2d) 115 
[rev (App.) 30 S.W.(2d) 870]; Gaugh 
vy. Gaugh, 11 S.W.(2d) 729, 321 Mo. 
414 [foll Seehorn v. Gaugh, 11 S.W. 
(2d) 750); Jacks v. Link, 236 S.W. 
10, 291 Mo. 282; Bender v. Bender, 
220 S.W. 929, 281 Mo. 473; Barrett v. 
Foote, i87 S.W. 67; Adams v. Gossom, 
129 S.W. 16, 228 Mo. 566; Kelly v. 
Johnson, 28 Mo. 249; Shelton v. Har- 
rison, 167 S.W. 634, 182 Mo.App. 404. 


Mont. > v. Goldsmith, 113 
P. 1127, 42 Mont. 563. 


Neb.—Norton v. Brink, 


McCarroll v. Alexander, 


ne N.W. 


669, 75 Neb. 575, 121 Am.S.R. 822, 7 
L.R.A.N.S. 945 [vacating 106 N.W. 
668, 75 Neb. 566]. 
Soe tees v. Haas, 5 Nev: 
389. . 
N.J.—Samson v. Wentworth, 154 A. 


761, 108 N.J.Eq. 247; Grant v. Steen- 
land Const. Co., 132 A. 850, 99 N.J.Hq. 
82 [aff 1385 A. 917, 100 N.J.Eq. 566]; 
Yetman v. Hedgeman, 88 A. 206, 82 
N.J.Eq. 221; Midmer v. Midmer, 26 
N.J.Eq. 299 [aff 27 N.J.Eq. 548]; Tun- 
nard v. Littell, 23 N.J.Hq. 264; Cutler 
vy. Tuttle, 19 N.J.Eq. 549. 

N.Y.—Anderson v. Brooks, 3 
Thomps.&C. 447; Rogers v. Murray, 3 
Paige 390. 

Or.—Barger v. Barger, 47 
30 Or. 268; Taylor v. Miles, 
143, 19 Or. 550. 


Pa.—Kauffman v. Kauffman, 109 A. 


CO: 
25 P. 


640, 642, 266 Pa. 270 [cit Cyc]; Cross’ 
Appeal, 97 Pa. 471; Storke v. Wayne 
Brewing Co., 83 Pa.Super. 334. 
S.C.—Larisey v. Larisey, 77 S.E. 
129, 93 S.C. 450. 
Tenn.—MecClure v. Doak, 6 Baxt. 
364; Gee v. Gee,2 Sneed 395; Hag- 


gard vy. Benson, 2 Tenn.Ch, 268. 
Tex.—Blum v. Rogers, 9 S.W. 595, 
71 Tex. 668; Trinity Fire Ins. Co. v. 
Solether, (Civ.App.) 49 S.W.(2d) 940; 
Searcy v. Bailey & Guest, (Civ.App.) 


263 S.W. 630; Burns v. Veritas Oil 
Co., (Civ.App.) 230 S.W. 440; Guest 


v. Guest, (Civ-App.) 208 S.W. 547; Erp 
v. Meachem, 130 S.W. 230, 61 Tex.Civ. 
App. 71; Allen y. Allen, (Civ.App.) 
105 S.W. 53 [rev on other grounds 
107 S.W. 528, 101 Tex. 362]; William- 
son v. Gore, (Civ-App.) 73 S.W. 563; 
Cunio v. Burland, 1 Tex.Unrep.Cas, 
469. 

Vt.-—-Wilder’s Ex’x v. Wilder, 53 A. 
1072, 75 Vt. 178; Williams v. Wager, 
24 A. 765, 64 Va. 326. 

Var—lLee'v. Re oi Elivott & Co., 75 
Sums 146, 18 ova. 613) Steagall Vv. 
Steagall, 17 S.E. 756, 90 Va. 73; Mc- 
Devitt v. Frantz, 8 S.E. 642 85 Va. 
740; Miller v. Blose, 30 Gratt. (71 
Va.) 744. 

Wash.—Gunstone v. Walker, 289 P. 
53, 157 Wash. 475. 

W.Va.—Smith v. Turley, 9 S.H. 46, 
32 W.Va. 14. 

Wis.—Whiting v. Gould, 2 Wis. 552. 

Rule as to resulting trust generally 
see supra § 145 

15. U.S.—In re Wood, 5 F. 443. 

Ala.—Coles v. Allen, 64 Ala. 98. 

Cal.—Woodside v. Hewel, 42 P. 152, 
109 Cal. 481. 

Hawaii.—Yau v. Ah, 4 Hawaii Fed. 
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Hence, in order 
of one, by or on 
is paid or fur- 


547. 


Ill.—Brooks v. Gretz, 153 N.E. 643, 
323 Ill. 161; Katzing v. Wiegand, 122 
N.E. 97, 286 Ill. 646. 

Ind.—People’s Bank & Trust Co. v. 
Mills, SOS INGE ls, Oo. Iara 13 1: 
Rickes v. Rickes, 141 N.H. 486, 488, 
81 Ind.App. 533 [cit Cyc]. 

Ilowa.—Harnagel v. Fett, 244 N.W. 
704, 706 [cit Cyc]. 

Me.—Buck v. Swazey, 
Am.D. 681. 

Mass.—Eailey v. Hemenway, 17 N. 
EK. 645, 147 Mass. 326; Kendall v. 
Mann, 11 Allen 15. 


35 Me. 41, 56 


Minn.—Baker vy. Baker, 22 Minn. 
262. 

Mo.—Gaugh v. Gaugh, 11 S.W.(2d) 
729, 321 Mo. 414 [foll Seehorn v. 
Gaugh, 11 S.W.(2d) 750]; Bender v. 
Bender, 220 S.W. 929, 281 Mo. 473; 
Barrett v. Foote, 187 S.W. 67; Kelly 
v. Johnson, 28 Mo. 249; Shelton v..- 


fe aged 167 S.W. 634, 182 Mo.App. 

Nid: 
761, 
mer, 
548]; 
264. 


Or.—Taylor v. Miles, 25 P. 143, 19 
Or. 550. 

8.C.—Larisey v. Larisey, 
129, 130, 93 S.C. 450 [cit Cyc]. 

Tenn.—McClure vy. Doak, 
364; Gee v. Gee, 2 Sneed 

Tex. Arp v. Meachem, 
230, 61 Tex.Civ.App. 71. 

Vt.—Wilder’s Fx’x v. Wilder, 53 A. 
1072, 75 Vt. 178; Williams v. Wager, 
24 A. 765, ee Vt. 326 


Samson v. Wentworth, 154 A. 
108 N.J.Eq. 247; Midmer v. Mid- 
26 N.J.Eq. 299 [aff 27 N.J.Eq. 
Tunnard v. Littell, 23 N.J.Eq 


ile SSueys 


6 Baxt. 
395. 
130 S.W. 


9 S.E. 46, 
32 W.Va. te 


Wis.—Whiting v. Gould, 2 Wis. 552. 

16. Skahen v. Irving, 69 N.E. 510, 
206 Ill. 597; Pickler v. Pickler, 54 N. 
E. 311, 180 fll. 168; Pleming v. Mc- 
Hale, 47 Ill. 282; Perry v. McHenry, 
13 Ill. 227; Harnagel v. Fett, (Yowa) 
244 N.W. 704, 706 [cit Cye]. 


17. U.S.—-Olcott v. Bynum, 17 
Wall. 44, 21 L.Ed. 570; McElroy v. 
Swope, 47 F. 380. 


Ala.—J. A. Owens & Co. v. Blanks, 
144 So. 35; Cunningham v. Wake- 
field, 115 So. 877, 217 Ala. 374; Heflin 
v. Heflin, 93 So. 719, 208 Ala. 69; Mc- 
Kleroy v. Musgrove, 84 So. 280, 203 


Ala. 603; Guin v. Guin, 72 So. 74, 196 
Ala. 221; Watkins v. Carter, 51 So. 
318, 164 “Ala. 456; Long v. King, 23 


So. 534, 117 Ala. 423; Bibb v. Hunter, 
79 Ala. 351; Coles v. Allen, 64 Ala. 98; 
Lehman v. Lewis, 62 Ala. 129; Til- 
ford v. Torrey, 53 Ala. 120. 


Ark.—Kerby v. Feild, 38 S.W.(2d) 
808, 183 Ark. 714; Chaffin v. Crow, 32 
S.W.(2d)) 155), 182) Ark? 621; Stacy v. 
Stacy, 300 S.W,, 4387, 175 Ark. 763; 
Marrable v. Hamilton, 277 S.W. 876, 
169 Ark. 1079; Reeves v. Reeves, 264 
S.W. 979, 165 Ark. 505; Pumphrey v. 
Furlow, 222 S.W. 31, 144 Ark. 219; 
Hunter v. Feild, 169 S.W. 813, 114 
Ark. 128; Red Bud Realty Co. v. 
South, 131 S.W. 340, 96 Ark. 281; 
Butterfield v. Butterfield, 95 S.W. 146, 
79 Ark. 164; Du Val v. Marshall, 30 
Ark. 230; Sale v. McLean, 29 Ark. 
612. 

Cal.—Roberts v. Ware, 40 Cal. 634; 
Lincoln y. Chamberlain, 214 P. 1013, 


227; 
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nished for the purchase of property whith is pur- 
chased in the name of another, the consideration 
must be furnished or paid at or before the time the 
title to the property passes, as a part of the orig- 
inal transaction of purchase,!? and a subsequent pay- 


61 Cal.App. 399. 

Colo.—Piggott v. Brown, 243 P. 626, 
79 Colo. 113° Irvine vo Minshull) 262 
PbO 60 Colo. 112. 

Conn.—F ox v. Shanley, 109 A. 
94 Conn. 350. 

Ga.—Fleming vy. Patterson, 153 S.E. 
37,170 Ga. 495; McDonald vy. Dabney, 
132 S.H. 547, 161 Ga. 711; Gales v. 


249, 


Stokeley, 108 S.E. 34, 151 Ga. 718; 
Houston v. Farley, 92 S.E. 635, 146 
Ga. 822; Hall v. Bdwards, 79 S.E. 
852, 140 Ga. 765. 


Idaho.—Motherwell v. Taylor, 10 P. 
304, 2 Idaho (Hasb.) 254. 
Ill.—Cohn v. Siegel, 165 N.E. 227, 
34 Ill. 30; Baughman v. Baughman, 
9 N.E. 49, 283 11]. 55, Ann.Cas.1918E 
95; Brisco v. Price, 113 N.E. 881, 
5 Til. 63; Lord v. Reed, 98 N.E. 553, 
54 Ill. 350, Ann.Cas.i913C 139; Plum- 


bobo orto 
a co oo 


er v. Flesher, 92 N.E. 868, 246 Ill. 
313; Skahen v. Irving, 69 N.E. 510, 
206 Dll. 597; Bickler Vv. Pickler, 54 
Saag 180 Tl. 168; Jacksonville 
Nat. Bank v. Beesley, 42 N.E. 164, 
159 Ill. 120; Reed v. Reed, 25 N.E. 
1095, 135 Ill. 482; Pleming v. McHale, 
47 Ill. 282; Perry v. McHenry, 13 Il. 
Alexander=v..Tams, 13.111 2212 


Ind.—Toney v. Wendling, 37 N.E. 


598, 138 Ind. 228. 
Me.—Buck v. Pike, 11 Me. 9. 


Md.—Vogel v. Vogel, 145 A. 370, 
157 Md. 147; Springer v. Springer, 
125 A. 162, 144 Md. 465; Hays v. Hol- 
lis, 8 Gill 357; Purdy v. Purdy, 3 Md. 
Ch. 547. 


Mass.—McDonald vy. Conway, 150 
N.E. 200, 254 Mass. 429; Bourke v. 
Callanan, 35 N.E. 460, 160 Mass. 195; 
Warner v. Morse, 21 N.E. 960, 149 
Mass. 400. 


Miss.—Bush v. Bush, 99 So. 151, 134 


Miss. 523; Moore v. Moore, 19 So. 9538, 
74 Miss. 59; Brooks v. Shelton, 54 
Miss. 353; Gee v. Gee, 32 Miss. 190; 


Mahorner vy. Harrison, 21 Miss. 53. 


Mont.—First State Bank of Philips- 
burg v. Mussigbrod, 271° P. 695, 83 
Mont. 68; Feeley v. Feeley, 231 P. 
908, 72 Mont. 84; Lynch v. Herrig, 80 
P. 240, 32 Mont. 267. 


Neb.—Norton v. Brink, 110 N.W. 
669, 75 Neb. 575, 121 Am.S.R. 822, 7 
L.R.A.N.S. 945 [vacating 106 N.W. 
668, 75 Neb. 566]. 

Nev.—Levy v. 
32 Nev. 460; 
Nev. 446. 

N.H.—Crowley v. Crowley, 
190, 72 N.H. 241; Fessenden v. Taft, 
it Arado, Oo mNetons o 

N.Y.—Woerz v. Rademacher, 23 N. 
BH. 1113, 120 N.Y. 62; Nivers v. Crane, 
98 N.Y. 40; Steere v. Steere, 5 Johns. 
Ch. 1, 9 Am.D. 256; Botsford v. Burr, 
2 Johns.Ch. 405; Freeman v. Kelly, 
Hoffm. 90. 

N.C.—Summers v. Moore, 
712, 113 N.C. 394; 


Ryland, 109 P. 905, 
Boskowitz v. Davis, 1 


56 A. 


18 S.K. 
Beam v. Bridges, 


1 S.E.. 112, 108 N.C...276,-23-Am.S.R. 
5 
Ohio.—Coolidge v. Smith, 5 Ohio N. 
ee Nia 481. 
244 P. 182, 
116 ‘OK. 266 


Or.—De essa v. Schmidtlin, 92 
P. 1082, 50 Or. 388; Barger v. Barger, 
47 P. 702, 30: Or. 268. 

Pa.—Peel v. Peel, 154 A. 813, 303 
Pa. 397; Artz v. Meister, 123 A. 501, 
278 Pa. 583; Jourdan v. Andrews, 102 
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ment1® will not give rise to a resulting trust, un- 


TRUSTS 


less it is made in pursuance and as a part of the 


A. 33, 258 Pa. 347; Musselman v. My- 
ers, 87 A. 425, 240 Pa. 5; McCloskey 
v. McCloskey, 55 A. 180, 205 Pa. 491; 
Cross’ Appeal, 97 Pa. 471; Stafford v. 
Wheeler, 93 Pa. 462, 467 [quot Barnet 
v. Dougherty, 32 Pa. 371]; Walter’s 
Appeal, 8 A. 406, 5 Pa.Cas. 154; Long- 
don v. Clouse, 1 A. 600, 1 Pa.Cas. 178, 
42 Leg.Int. 510; Watkins v. Watkins, 
101 Pa.Super. 426; Moyer v. Yoder, 
12 Pa.Dist.&Co. 544; Walker v. Provi- 
dent Trust Co. of Philadelphia, 10 
Pa.Dist.&Co. 104; Beidler v. Miller, 1 
Woodw. 222. 


§.C.—Crawford v. Crawford, 57 S. 
B. 837, 77 S.C. 205; Brown v. Cave, 23 
SHOR Zale 


Tenn.—Gee v. Gee, 2 Sneed 395; 
Arnold v. Harris, (Ch.A.) 52 S.W. 715. 


Tex.—Addison vy. Ball, (Civ.App.) 
262 S.W. 877; Wacasey v. Wacasey, 
(Civ.App.) 256 S.W. 1020; Scranton 
v. Campbell, 101 S.W. 285, 45 Tex.Civ. 
App. 388; Williamson v. Gore, (Civ. 
App.) 73 S.W. 563. 

Vt.—Pinnock v. Clough, 16 Vt. 500, 
42 Am.D. 521. 


Va.—Lee v. R. H. Elliott & Co., 75 
S.E. 146, 113 Va. 618; Coons v. Coons, 
56 S.E. 576, 106 Va. 572; Miller v. 
Miller, 37 S.E. 792, 99 Va. 125; Moor- 
man v. Arthur, 18 S.E. 869, 90 Va. 
455; Steagall v. Steagall, 17 S.E. 756, 
90 Va. 73; Beecher v. Wilson, 6 8.1. 
209, 84 Va. 813, 10 Am.S.R. 883; Mil- 
ler v. Blose, 30 Gratt. (71 Va.) 744. 

Wash.—Gunstone v. Walker, 289 P. 
58, 157 Wash. 475; Bowen v. Hughes, 
32 P. 98, 5 Wash. 442. 


W.Va.—Moss v. Moss, 106 S.B. 429, 
433\ 88) We Va. 135) Peit Cycls) Tiche- 
nell v. Tichenell, 81 S.H. 978, 74 W. 
Va. 237; Moore v. Mustoe, 35 S.E. 
871, 47 W.Va. 549, 81 Am.S.R. 812; 
Harris v. Elliott, 32 S.E. 176, 45 W. 
Va. 245; Bright v. Knight, 13 S.E. 63, 
35 W.Va. 40; Smith v. Turley, 9 S.E. 
46, 82 W.Va. 14. 

Wis.—Whiting v. Gould, 2 Wis. 552. 


[a] Antecedent contract of pur- 
chase is immaterial. Feeley v. Fee- 
ley, 231 P. 908, 72 Mont, 84. 


[b] At or before time of purchase. 
—(1) It is sometimes loosely said 
that the consideration must be paid 
at or before the time of the purchase. 
Moore v. Moore, 19 So. 953, 74 Miss. 
59; Brown v. Cave, 28 S.C. 251. (2) 
The phrase “the. time of the pur- 
chase,” when so used, means the time 
of the execution of the conveyance 
passing the legal title. Moore v. 
Moore, supra; Brown yv. Cave, supra. 


[ce] Consideration timely furnish- 
ed.—Consideration arising from the 
exchange of lands by an alleged trus- 
tee was held furnished in time to cre- 
ate a resulting trust if such trust 
exists. First State Bank of Philips- 
burg v. Mussigbrod, 271 P. 695, 
Mont. 68. 


{d] In South Dakota (1) under the 
statutory presumption of Rev. Civ. 
Code § 303, it is not material when the 
consideration is paid. Hickson v. 
Culbert, 102 N.W. 774, 19 S.D. 207. 
(2) Statutory presumption see supra 
§ 156. 


[e] Payment after contract but 
prior to conveyance is sufficient, un- 
der the text rule. Moore v. Moore, 
19 So. 953), 74 Miss. 59; "Brown. vi 
Cave, 23°S.C. 261; Pearce v.. Dyess; 
101 S.W. 549, 45 Tex.Civ.App. 406. 

{f] Original transaction, within 
‘the meaning of the text rule, is the 
transaction of delivering the deed. 
yeni v. Heflin, 98 So. 719, 208 Ala. 


[g] Payment at precise date of 
execution and delivery of deed is not 
essential. Pearce v. Dyess, 101 S.W. 
549, 45 Tex.Civ.App. 406. 


[h] Statutory exceptions creating 
trust.—(1) Where, by statute, it is 
provided that a resulting trust may 
arise if there is an agreement that the 
grantee should hold the property in 
trust for, or convey it to, the party 
paying the consideration, the consid- 
eration must be furnished at the time 
or before the conveyance is made. 
Kemp v. Elder, 170 N.E. 90, 91 Ind. 
App. 65; Kaul v. Hoenshell, 282 P. 
697, 129 Kan, 278. (2) Statutory pro- 
wees for trust see supra § 156 note 

2 


[i] Where trustee already has 
funds of the beneficiary in his hands, 
the rule does not, of course, apply. 
pees v. Smith, 5 Ohio N.P.N.S. 


18 U.S.—Olcott  v. 
Wall. 44, 21 L.Ed. 570. 


Ala.—J. A. Owens & Co. v. Blanks, 
144 So. 35; Miles v. Rhodes, 131 So. 
633, 222 Ala. 208; McHleroy v. Mus- 
grove, 84 So. 280, 203 Ala. 603; Coles 
v. Allen, 64 Ala. 98; Tilford v. Tor- 
rey, 53 Ala. 120. 


Ark.—Matrable v. Hamilton, 277 S. 
W. 876, 169 Ark. 1079; Reeves v. 
Reeves, 264 S.W. 979, 165 Ark. 505; 
Red Bud Realty Co. v. South, 131 S. 
W. 340, 96 Ark. 281. 


Colo.—Piggott v. Brown, 243 P. 626, 
K9 Colow LL 


Conn.—Fox v. Shanley, 109 A. 249, 
947 Connia35 0. 

D.C.—Haliday v. Haliday, 56 App. 
DiGy LT elite C20) 2b 6 de a Pe 

Ga.—Houston vy. Farley, 92 S.E, 635 
146 Ga. 822. * 

Idaho.—Motherwell v. Taylor, 
P. 304, 2 Idaho (Hasb.) 254. 
4 Ill.—Kinsch v. Kinsch, 181 N.E. 315, 
348 Ill. 446; Kedas v. Kedas, 174 N.E. 
894, 342 Ill. 630; Brisco v. Price, 113 
N.E. 881, 275 Ill. 68; Pain v. Farson, 
53 N.E. 579, 179 Ill. 185; Keith v. Mil- 
ler, 51 N.H. 151, 174 Ill. 64; Jackson- 
ville Nat. Bank vy. Beesley, 42 N.E. 
164, 159 Ill. 120; Reed v. Reed, 25 N. 
By. 1095) (135 4825 sPerry. ve Mic= 
Henry, 13 Ill. 227; Alexander v. Tams, 
oe mil C2218 


Ind.—Toney v. Wendling, 37 N.E. 
598, 138 Ind. 228; Westerfield v. Kim- 
mer, 82 Ind. 365. 

Me.—Buck v. Pike, 11 Me. 9. 


Mass.—Bailey v. Hemenway, 17 N. 
BE. 645, 147 Mass. 326, is 

Miss.—Bush y. Bush, 99 So. 151, 134 
Miss. 523; Brooks y. Shelton, 54 Miss. 
aay Mahorner v. Harrison, 21 Miss. 
53. 


Bynum, 17 


10 


Mont.—Lynch vy. Herrig, 80 P. 
32 Mont. 267. i uae t 


Nev.—Frederick v. Haas, 5 Nev. 389. 


N.H.—Fessenden v. Taft, 17 A. 718 
65 N.H. 39. Ce 


N.J.—Samson vy. Wentworth, 154 A. 
761, 108 N.J.Eq. 247; Fagen v. Fal- 
vey, 126 A. 650, 96 N.J.Eq. 461 [aff 
129 A. 922,'98 N.J.Eq,, 411]: Yetman 
v. Hedgeman, 88 A. 206, 82 N.J.Eq. 
221; Ostheimer v. Single, 68 A. 231, 
To IN Lune dogs 


N.Y.—Decker v. Decker, 15 N.E. 307, 
108 N.Y. 128; Niver v. Crane, 98 N.Y. 


40; Anderson v. Brooks, 3 Thomps.& 
C. 4473 Worsyth v. Clark;).3 Wendi 
637; Rogers v. Murray, 3 Paige 390; 


Steere v. Steere, 5 Johns.Ch. 1, 9 Am. 
Di) 2565 Botsford vasBurr, 2 Sichns: 
Ch. 405. 
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original transaction of purchase,'® as where he se- 


Ohio.—Lescaleet v. Rickner, 16 


OhioCir.Ct. 461, 9 OhioCir.Dec. 422. 


Or.—De Roboam v. Schmidtlin, 92 
P. 1082, 50 Or. 888; Sisemore v. Pel- 
Cone 2 Ps 66s ii Ornoaos 


Pa.—Artz v. Meister, 123 A. 501, 
278 Pa. 583; Musselman v. Myers, 
87 A. 425, 240 Pa. 5; MeCloskey v. 
McCloskey, 55 A. 180, 205 Pa. 491; 
Zeller v. Light, 17 A. 433; Nixon’s Ap- 
peal, 63 Pa. 279; Barnet v. Dougherty, 
82 Pa. 371; Walter’s Appeal, 8 A. 
406, 5 Pa.Cas. 154; Longdon v. Clouse, 
1 A. 600, 1 Pa.Cas. 178, 42 Leg.Int. 
510; Watkins v. Miller, 101 Pa.Super. 
426; Moyer v. Yoder, 12 Pa.Dist.&Co. 
544; Beidler v. Miller, 1 Woodw. 222. 


Tenn.—Gee v. Gee, 2 Sneed 395; 
Haggard v. Benson, 3 Tenn.Ch, 268, 


Tex.—Trinity Fire Ins. Co v. 
Solether,-(Civ.App.) 49 S.W.(2d) 940; 
Burns v. Veritas Oil Co., (Civ.App.) 
230 S.W. 440; Wade v. Cohen, (Civ. 
App.) 173 S.W. 1168; Erp v. Meach- 
em, 130 S.W. 230, 61 Tex.Civ.App. 71; 
Pearce v. Dyess, 101 S.W. 549, 45 Tex. 
Civ.App. 406; Williamson v. Gore, 
(Civ.App.) 73 S.W. 563. 


Vt.—Wilder v. Wilder, 53 A. 1072, 
75 Vt. 178; Pinnock v. Clough, 16 Yt, 
500, 42 Am.D. 521. 


Va.—Lee v. R. H. Elliott & Co., 75 
S.E. 146, 113 Va, 618; Coons vy. Coons, 
56 S.E. 576, 106 Va._572; Miller v. 
Miller, 37 S.B. 792, 99 Va. 125; Moore- 
man v. Arthur, 18 S.E. 869, 90 Va. 
455; Steagall v. Steagall, 17 S.H. 756, 
90 Va. 73; Beecher v. Wilson, 6 S.E. 
209, 84 Va. 813, 10 Am.S.R. 883; Mil- 
ler v. Blose, 30 Gratt. (71 Va.) 744. 


Wash.—Belcher v. Young, 155 P. 
1060, 90 Wash. 303; Bowen v. Hughes, 
32 P. 98, 5 Wash. 442. 


W.Va.—Moss v. Moss, 106 S.E. 429, 
433, 88 W.Va. 135 [cit Cyc]; Watts 
Bros. & Co, vu Frith) 91-S:Bx 4025079 
W.Va. 89; Tichenell v. Tichenell, 81 
Sub. 978, “T4 "W.Va 2o7;) BMatmicuys 
Elliott, 82° S.B.. W760 045 Swear ee4or 
Bright v. Knight, 13 S.E. 63, 35 W.Va. 
sig se v. Turley, 9 S.H. 46, 32 W. 
7a. c 


Wis.—Whiting v. Gould, 2 Wis. 552. 


[a] Reason for rule.—Subsequent 
payment, or even reimbursement, can- 
not produce the resulting trust, as it 
would destroy all the certainty and 
security of conveyances of real es- 
tate. Botsford y. Burrs 2) Johns:Oh: 
(N.Y.) 405. 


[b]_ Rule applied.—Interveners 
claiming a resulting trust arising 
from an agreement for the exchange 
of lands are not entitled to assert 
interest as to land not conveyed un- 
til after the exchange. First State 
Bank of Philipsburg v. Mussigbrod, 
271 P. 695, 83 Mont. 68. 


{c] Taxes.—Payment by an alleg- 
ed cestui que trust of taxes assessed 
against property subsequent to con- 
veyance is of itself insufficient to es- 
tablish a resulting trust. Samson v. 
ye Ceew ork, 154 A. 761, 108 N.J.Eq. 


19. Ala.—Blanks v. Atkins, 117 So. 
193, 217 Ala. 596; Bibb v. Hunter, 79 
Ala. 351. 


Colo.—Piggott v. Brown, 243 P. 626, 
ROECOlOs ols 


D.C.—Haliday v. Haliday, 56 App. 
Dia U9, tt Ee C2Zd)esGoe y et 


N.J.—Samson v. Wentworth, 154 A. 
761, 108 N.J.Eq. 247. 
N.Y.—Forsyth vy. 


1 . 
eam Clark, 3 Wend 


a.—Kauffman v. Kauffman, 109 A. 


je 
640, 642, 266 Pa. 270 [cit Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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cures the same at that time to be thereafter paid,?° 
although it is not sufficient that the money is paid 
after the purchase to a third person, in payment of 
securities given by such person at the time of the 
So, where a portion of the purchase 
money was given to the grantee at various times be- 
fore the purchase of the land without reference to 
the purchase, no resulting trust arises.22 


[§ 162] (7) Mode and Sufficiency of Payment. 
It is essential to the creation of the resulting trust 
that the money or assets furnished by or for the 
person claiming the benefit of the trust should enter 
into the purchase price of the property.23 This does 
not mean, however, that such person should actually 
count out and pay down the money to the vendor ;?4 
it is sufficient if the money or its equivalent is fur- 
nished to the party who pays the purchase money,?* 


purchase.*? 


Tex.—Burns v. Veritas Oil Co., (Civ. ]132 Ind. 588; 


App.) 230 S.W. 440; Erp v. Meachem, 
ISO Saw... -230, 61 “i RexCiv. App. 715 
Pearce v. Dyess, 101 S.W. 549, 45 Tex. 
Civ.App. 406; Scranton v. Campbell, 
101 S.W. 285, 45 Tex.Civ.App. 388; 
Williamson v. Gore, (Civ.App.) 73 S. 
W. 563. ’ 

Wash.—Belcher v. Young, 155 P. 
1060, 90 Wash. 303. 

[a] Imstallments.—Where a _ per- 
son pays a part of the purchase mon- 
ey for land deeded to another, it is 
not necessary, to the existence of a 
resulting trust in his favor, that his 
money should go into the land at the 
inception of his title by actual pay- 
ment at that time, but it is sufficient 
if it be paid as installments or en- 
cumbrances fall due, pursuant to a 
contract under which the title is ac- 
quired, and on an agreement that he 
is to recover title to so much as he 
pays for. Yetman v. Hedgeman, 88 A. 
206, 82 N.J.Eq. 221; Kauffman _v. 
Kauffman, 109 A. 640, 642, 266 Pa. 
270 [cit Cyc]; Gilchrist v. Brown, 30 
A. 839, 165 Pa. 275. 

20. Ala.—Bibb v. Hunter, 79 Ala. 
351. 

D.C.—Haliday v. Haliday, 56 App. 
es 179) ft WC) 565. 


Ind.—Rickes v. Rickes, 141 N.E. 
486, 488, 81 Ind.App. 533 [cit Cyc]. 
Neb.—Woodward v. Woodward, 131 


N.W. 188, 89 Neb. 142. 

N.J.—Yetman v. Hedgeman, 88 A. 
206, 82 N.J:Eq: 221. 

Or.—De Roboam y. Schmidtlin, 92 
P;. 1082, 50 Or. 388. 

Tenn.—Arnold v. Harris, 
52 S.W. 715. 

Tex.—Trinity Fire Ins. Co. v. So- 
lether, (Civ.App.) 49 S.W.(2d) 940. 

Wash.—Gunstone v. Walker, 289 P. 
53, 157 Wash. 475. 


W.Va.—Moore v. Mustoe, 35 S.E. 
871, 47 W.Va. 549, 81 Am.S.R. 812. 


But see Motherwell v. Taylor, 10 
P. 304, 2 Idaho (Hasb.) 254 (promise 
to pay does not raise resulting trust); 
Lear v. Chouteau, 23 Ill. 37 (trust 
does not arise); Longdon v. Clouse, 
fede 600, le Ba. Casiali3,. 42). Wes. Int. 
510. 

21. Pinnock v. Clough, 16 Vt. 500, 
42 Am.D. 521; Beecher v. Wilson, 6 
S.E. 209, 84 Va. 813, 10 Am.S.R. 883. 

22. Lord v. Reed, 98 N.E. 553, 254 
Ill, 350, Ann.Cas.1918C 139. 


23. U.S.—In re Wood, 5 F. 443. 

Ala.—Watkins v. Carter, 51 So. 318, 
164 Ala. 456. 

Jll.—Furber v. Page, 32 N.E. 444, 
143 Tl. 622. 

Jnd.—Hill v. Pollard, 32 N.B. 564, 


(Ch.A.) 


TRUSTS 


or for him.®° 


Jenison v. Graves, 2 


Blackf. 440. 


Mass.—Southwick v. Spevak, 147 N. 
E. 885, 252 Mass. 354. 


Mich.—Wright v. King, Harr. 12. 


Miss.—Thomas v. Thomas, 62 Miss. 
581; Gibson v. Foote, 40 Miss. 788. 

N.J.—Grant v. Steenland Const. Co., 
132 A. 850, 99 N.J.Eq. 82 [aff 135 A. 
917, 100 N.J.Eqg. 566]; Thalman v. 
Canon, 24 N.J.Hq. 127. 

Ohio.—Turpie v. Lowe, 4 Ohio Cir. 
Ct. 599, 2 Ohio Cir.Dec. 729; Nishiotz 
v. Ulmer, 7 Ohio Dee. (Reprint) 630, 
4 Cine.L.Bul. 393. 

S.C.—Crawford v. Crawford, 57 S. 
HE 837, 77S. C8205; 


Va.— McDevitt v. Frantz, 8 S.E. 642, 
85 Va. 740. 

24. Colo.—Rarick v. Vandevier, 52 
P. 743, 11 Colo.App. 116 [aff 62 P. 364, 
27 Colo. 5388]. 

Mass.—McDonald vy. Conway, 150 
N.E. 200, 254 Mass. 429; Brady v. 
Brady, 130 N.E. 677, 238 Mass. 302. 


pee noe v. Thomas, 62 Miss. 


N.J.—Fagen v. Falvey, 126 A. 650, 


96 N.J.Eq. 461 [aff 129 A. 922, 98 N.J.° 


Bq. 411]; Yetman vy. Hedgeman, 88 A. 
206, 88 N.J.Eq. 221. 
Ohio.—Turpie v. Lowe, 4 Ohio Cir. 
Ct. 599, 2 Ohio Cir.Dec. 729. 
Tex.—Erp v. Meachem, 
230, 61 Tex.Civ.App. 71. 


25. Bigley v. Jones, 7 A. 54, 114 Pa. 
510; Burns y. Veritas, Oil, Co... (Tex. 
Civ.App.) 230 S.W. 440; Seiler v. 
Mohn, 16 S.E. 496, 37 W.Va. 507. And 
see supra § 160. 

26. Ala.—J. A. Owens & Co. v. 
Blanks, 144 So. 35; Bibb v. Hunter, 79 
Ala. 351, 

Ill.—Fleming v. McHale, 47 Ill. 282. 


N.H.—Crowley v. Crowley, 56 A. 
190, 72 N.H. 241; Hopkinson vy. Du- 
mas, 42 N.H. 296. 


N.J.—Grant v. Steenland Const. Co., 
132 A. '850,.99 N.J.Eq. 82 [affie135— A. 
917, 100° N.JEq: b6601L; .Yetman: -v 
Hedgeman, 88 A. 206, 88 N.J.Eq. 221. 


Ohio.—Turpie v. Lowe, 4 Ohio Cir. 
Ct. 599, 2 Ohio Cir.Dec. 729. 


Tex.—Burns vy. Veritas Oil Co., (Civ. 
App.) 230 S.W. 440; Erp v. Meachem, 
130 S.W. 230, 61 Tex.Civ.App. 71. 


Vt.—Williams v. Wager, 24 A. 765, 
64 Vt. 326. 


[a] Common understanding that 
the debt incurred by another as part 
of the purchase price should be re- 
garded as the debt of the person 
claiming the trust is not sufficient. 
rawr Vv. Crawtord, 57°S.E. 837, 77 
S.C. 205. 


130 S.W. 
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or if there is an absolute obligation to pay, in- 
curred by the person claiming the benefit of the 
trust,2® or by some other person on his behalf,?” 
as a part of the original transaction of purchase. 
A trust will not result to one who merely guarantees 
the obligation.”§ 


[§ 163] (8) Part Payment—(a) In General. 
While payment of the entire purchase price by one 
person, title being taken in the name of another, 
may give rise to a resulting trust as to the entire 
property,?® a resulting trust will not arise in favor 
of a person in the whole property purchased unless 
the entire purchase money has been furnished by 
However, as a general rule, where a 
conveyance is made in the name of one person and 
a part of the consideration is paid by another, a 
trust results in the latter’s favor pro tanto,*+ par- 


27. Skahen v. Irving, 69 N.E. 510, 
206 Ill. 597; Crowley v. Crowley, 56 
A. 190, 72 N.H. 241; Yetman v. Hedge- 
man, 88 A. 206, 88 N.J.Eq. 221; Louns- 
buryouve lurdys ,LSeNa_ 51 esha eo 
Barb. 376). 

[a] Subsequent payment by gran- 
tee cannot defeat the trust. rp v. 
Meachem, 130 S.W. 230, 61 Tex.Civ. 
App. 71. ; : 

28. Grant v. Steenland Const. Co., 
132 A. 850, 99 N.J.Eq. 82 [aff 135 A. 
917, 100 N.J.Eq. 566]. 

29. Del.—Kempski vy. Leszezynski, 
(Chi) 157 CAS 20 Us 

Ill.—Walsh v. Stock Yards Trust & 
Savings Bank, 178 N.E. 102, 345 Ill. 
265; Kedas v. Kedas, 174 N.E. 894, 
342 Ill. 630; Mercury Club v. Keillen, 
153 NIE 753, 323) The 24:) Brooksisve 
Gretz, 153 N.E. 643, 323 Ill. 161; John 
VoJohn, 153) N.E! 363, 322 .11ly 2365 
Katzing v. Wiegand, 122 N.H. 97, 286 
Ill. 646; Bruce v. Roney, 18 Ill. 67; 
Alexander v. Tams, 13 Ill. 22f. 


Ind.—Koehler v. Koehler, 121 N.E. 
450, 75 Ind.App. 510. 


Me.—Woo0d v. White, 122 A. 177, 123 
Me. 139. 


N.Y.—Leary v. Corvin, 73 
984, 181 N.Y. 222. 


W.Va.—Mayer v. Johnson, 133 S.E. 
154, 101 W.Va. 522. 


30. U.S.—In re Wood, 5 F. 443. 
D.C.—Long v. Seott, 24 App.D.C. 1. 


Il1.—Reed v. Reed, 25 N.H. 1095, 135 
Ill. 482. 


N.Y.S. 


Iowa.—Jones vy. Storms, 57 N.W. 
892, 90 Iowa 369. 
Mass.—Dudley v. Dudley, 56 N.E. 


1011, 176 Mass. 34; Bourke v. 
lanan, 35 N.E. 460, 160 Mass. 195. 
: Mich.—Bernard y. Bougard, Harr. 
30. 

N. Y.—Henderson Vv. 
Thomps.&C, 447. 

R.I.—O’Donnell v. White, 29 A. 769, 
TS TR hy Bes 

S.C.—McGee v. Wells, 30 S.E. 602, 
52S Cw 42 

Wash.—O’Donnell vy. McCocl, 154 P. 
1090, 89 Wash. 537. 

Hng.—Crop v. Norton, 9 Mod. 
88 Reprint 418. 

[a] As against grantor, a result- 
ing trust cannot be established unless 
the purchase money has been entirely 
paid. Capers v. McCaa, 41 Miss. 479. 

31. U.S.—Wells v. Fitzgerald, 297 
F. 586. 

Ala.—Bibb v. Hunter, 79 Ala. 351. 

Alaska.—Kapsamalis vy. Lechner, 5 
Alaska 75. 

Cal.—Woodside v. Hewel, 42 P. 152, 
109 Cal. 481; Thomas y. Jameson, 19 


Cal- 


Brooks, 3 


233, 


398 [65 C.J.] 


ticularly where there is an agreement or undertaking 
that he shall have a corresponding interest in the 
In the absence of an agreement by the 


property." 
eestul que trust to pay a note for 
chase price, given by the person in 
vested, payment by the cestui que 


Bian Cal.914 7 Byers) wv; Doheny, 
287 P. 988, 105 Cal.App. 484. 
Conn.—Zitkov v. Gorsky, 
751, 106 Conn. 287. 
Ill.—Kedas v. Kedas, 174 N.E. 894, 
342 Ill. 630; Mercury Club v. Keillen, 
TSStN Ee (Dos ovon Lil. 245) Brooks Vv. 
Gretz, 153 N.E. 643, 323 Ill. 161; John 
VasJOnn dbs BNO. ©3603, cael 23.65 
Katzing v. Wiegand, 122 97, 286 


SBME aXe 


N.E. 


Ill. 646; Akin v. Akin, 114 N.E. 908, 
276 Ill. 447; Mason v. Showalter, 85 
Ill. 183; Bruce v. Roney, 18 Ill. 67. 


Ky.—Pierce v. Pierce, 7 B.Mon. 433. 


Md.—Johnson v. Johnson, 53 A. 792, 
794, 96 Md. 144 [quot 4 Kent. Comm. 


Githy.cd) 9p. 7806.)-9, Cecil’ Bank- ~v. 
Snively, 23 Md. 253; Purdy v. Purdy, 
3 Md.Ch. 547. 


Mass.—Bailey v. Hemenway, 17 N. 
BE. 645, 147 Mass. 326; Fickett v. Dur- 
ham, 109 Mass. 419; McGowan v. Mc- 
Gowan, 14 Gray 119, 74 Am.D. 668; 
Livermore y. Aldrich, 5 Cush. 431. 

Miss.—Bush v. Bush, 99 So. 151, 134 
Miss. 523; Barton v. Magruder, 13 
So. 839, 69 Miss. 462; McCarroll v. 
Alexander, 48 Miss. 128. 

Mo.—Price v. Rausche, 186 S.W. 
968; Stevenson v. Smith, 88 S.W. 86, 
189 Mo. 447. 


Mont.—-Lynch v. Herrig, 80 P. 240, 
32 Mont. 267. ° 

N.H.—Crowley v. Crowley, 
190, 72 N.H. 241. 

N.J.—Lykles v. Lykles, 158 A. 105, 
109 N.J.Eq. 490; Bergstrasser v. 
Sayre, 10 A. 710, 42 N.J.Eq. 488. 

N.Y.—Anderson Vv. Brooks, 3 
Thomps.&C. 447; Botsford v. Burr, 2 
Johns.Ch. 405. See Schierloh  v. 
Schierloh, 42 N.E. 409, 148 N.Y. 103 
(dictum). 

Or.—Jensen y. Anderson, 259 P. 913, 
UZ2-OF 7691: 

Pa.—Chadwick v. Felt, 35 Pa. 
Skarupski v. Sielinski, 158 A. 176, 
Pa.Super. 167. 

S.C.—Bell v. Edwards, 59 S.E. 
78 S.C. 490; Miller v. Saxton, 55 S. 
310, 75 S.C. 2387; McGee v. Wells, 30 
S.E. 602, 52 S.C. 472. 

Tenn.—Gee y. Gee, 2 Sneed 395. 


Utah.—Chambers v. Emery, 45 P. 
192, 13 Utah 374. 


Vt.—Clark v. Clark, 43 Vt. 685; Pin- 
ney v. Fellows, 15 Vt. 525. 


Va.—Mumpower vy. Castle, 104 S.E. 
706, 128 Va. 1; Miller v; Miller, 37 S. 
E. 792, 99 Va. 125; Sinclair v. Sin- 
clair, 79 Va. 40. 

W.Va.—Mayer v. Johnson, 133 S.E. 
154, 101 W.Va. 522; Harris v. Bllictt, 


56 A. 


305; 
103 


535, 
S.E. 


32 S.H. 176, 45 W.Va. 245; Currence 
Vv. Ward, 27 S.E. 329, 43.W.Va. 367, 
373; Seiler v. Mohn, 16 S.E. 496, 37 


W.Va. 507. 


“Nor is it necessary that he [per- 
son furnishing consideration] pay the 
whole purchase money. If he 
pay part, and fails to pay the residue, 
or becomes unable to do so, the merey 
of a court of equity will not allow his 
right to utterly perish, but, after 
shielding the trustee from loss by re- 
quiring the property to first in- 
demnify him against any balance of 
purchase money binding him, will 
give the residue to the party making 
partial payment. He is a beneficiary 
pro tanto; that is, to the extent of his 


TRUSTS 


part of the pur- 
whom legal title 
trust subsequent 


payment of purchase money.” Cur- 


rence vy. Ward, supra. 


[a] Equity will not declare result- 
ing trust (1) in favor of one who 
holds the title or inchoate equity in 
land on the purchase of which he has 
made a partial payment (Lewis v. 
Mohr, 11 So. 765, 97 Ala. 366), (2) 
since there is no occasion for the law 
to imply or raise up a trust in prop- 
erty in favor of one who is already 
invested with every possible interest, 
or every interest he could possibly 
claim, in the property (Lewis v. 
Mohr, supra). 

{b] Statutory presumption (1) of 
resulting trust where a transfer of 
real property iS made to one person 
and the consideration therefor is paid 
by or for another applies in the case 
of part payment to create a resulting 
trust pro tanto (Moultrie v. Wright, 
98 P. 257, 154 Cal. 520; Faylor v. Fay- 
lor, 68 P. 482, 136 Cal. 92), (2) and 
parol evidence is admissible to sup- 
port the trust (Moultrie v. Wright, 
supra). 

{c] Party taking title is trustee 
pro tanto for the person paying part 
of the consideration. Somers y. Over- 
hulser, 7 P. 645, 67 Cal. 237; Case v. 
Codding, s3Se Cale 10h ss Gerety, pave 
O’Sheehan, 99 P. 545, 9 Cal. App. 447. 


{d] Statutory provisions raising 
the resulting trust sometimes include 
trusts by reason of the payment of a 
portion of the purchase money. Ber- 
ry v. Brunson, 143 S.E. 761, 166 Ga. 
523. 

Statutory presumption see supra § 
156. 


Statutory provisions see supra § 
56. 


$2. Carlson v. Erickson, 51 So. 175, 
164 Ala. 380; Moultrie v. Wright, 98 
P. 257, 154 Cal. 520; McWilliams v. 
Doran, 61 N.W. 881, 103 Mich. 588. 


23. Crowley v. Crowley, 56 A. 190, 

N.H. 241. 

Subsequent payment as not raising 
resulting trust as to property pur- 
chased see supra § 161. 

34. Crowley v. Crowley, 56 A. 190, 
72 N.H. 241. 

Subsequent payment pursuant to, 
and part of, original transaction as 
raising resulting trust as to property 
purchased see supra § 161. 


35. Ala.—Harton y. Amason, 71 So. 
180, 195 Ala. 594; Watkins vy. Carter, 
51 So. 318, 164 Ala. 456; Allen v. Cay- 
lor, 24°So. 512, 120 Ala. 251. 74° Am.S. 
Ry 313" Bibb v.. Hunter, 79" Ala! 351. 


Cal.—Robles v. Clarke, 25 Cal. 317. 


Ill.—Pickler v. Pickler, 54 N.E. 311, 
180 Ill. 168; Fleming v. McHale, 47 
Ill. 282. 


Ind.—Koehler v. Koehler, 121 N.E. 
450, 75 Ind.App. 510. 


72 


Minn.—Sieger v. Sieger, 202 N.W. 
742, 744, 162 Minn. 322, 42 ATR. 1 
[eit Cyc]. 


Mont.—Lynch v. Herrig, 80 P. 240, 
32 Mont. 267. 


oo oF v. Canon, 24 N.J.Eq. 


N.Y.—Leary v. Corvin, 73 N.E. 984, 


181 N.Y. 222, 106 Am.S.R. 542, 2 Ann. 
Cas. 664; Sayre v. Townsend, 15 
Wend. 647. See Schierloh vy. Schier- 


loh, 42 N.B. 409, 148 N.Y. 103° (dic- 


[§ 163 


to the vesting of title would not raise a resulting 
trust in his favor for the fractional part of the prop- 
erty thus paid for,?* although an agreement to 
pay the note will raise such trust.*4 
of part payment, the payment must be some aliquot®”® 


In such case 


tum). 
Okl.—Boles v..Akers, 244 P. 182, 
116 Okl. 266. 


Tenn.—Hagegard v. Benson, 3 Tenn. 
Ch. 268. 

{a] Bule explained.—‘‘But the true 
meaning of that statement [text], 
as a patient consideration of the 
cases will disclose, is simply this: 
Where the amount furnished consti- 
tutes an aliquot part of the entire 
purchase price, as one-half, one-third, 
or one-fourth, that fact alone raises 
the presumption that the money was 
contributed ag payment for a cor- 
responding interest in the land; but 
where the amount furnished is not 
an aliquot part of the entire purchase 
price, especially where it constitutes 
but a small portion thereof, that fact 
alone does not raise such presump- 
tion, but is regarded rather as a cir- 
cumstance indicating that the money 
was furnished by way of a loan, there- 
by creating merely the relation of 
debtor and creditor, and that it was 
not paid for any interest in the land. 
But in no event is the mere propor- 
tion which the amount furnished hap- 
pens to sustain to the entire purchase 
price conclusive in determining 
whether a trust results; for, as in 
most other controversies, the deci- 
sion in each case must depend upon 
the real intent of the parties.” Koeh- 
ler v. Koehler, 121 S.E. 450, 454, 75 
Ind.App. 510. 


[b] “Aliquot” explained.—(1) In 
some jurisdictions the term is used in 
its mathematical meaning of ‘con- 
tained in something else an exact 
number of times.’’ Koehler v. Koeh- 
ler, 121 N.E. 450, 75 Ind.App. 510. See 
Fox v. Shanley, 109 A. 249, 2538, 94 
Conn. 350 [cit Cye] (dictum). (2) 
However, this application has been 
criticised, and it is said that ‘‘such a 
rule applied according to the mathe- 
matical meaning of aliquot would 
often prevent the very relief the doc- 
trine of resulting trusts is designed 
to afford. No beneficial result can 
flow from such a restricted applica- 
tion of the term. Whether the 
part paid is aliquot or aliquant is 
immaterial. So far as adopted, the 
aliquot part is defended on the ground 
of certainty; but surely there is no 
more uncertainty in declaring a trust 
for thirty-nine fifty-fifths than for 
one-half or one-tenth.” Fox vy. Shan- 
ley, supra. (3) So it is said: “So it 
be clear what amount is paid, it would 
seem to be immaterial whether it be 
an aliquot part of the whole. Forty- 
nine is just as well a certain fraction 
of one hundred as is fifty. This the- 
ory likely originated in a statement 
by Lord Hardwicke in Crop v. Norton, 
9 Mod. 233, 88 Reprint 418. He likely 
referred, not to payment of part 
of the purchase money, but to where 
several paid, intimating that there 
could be no resulting trust in favor 
of two or more paying, but only 
where one was the beneficiary... . 
So if one pay forty-nine dollars and 
another fifty-one dollars, their inter- 
ests would be 49-100 and 51-100 re- 


| spectively, just as reasonably as if 


each had paid fifty dollars.” Currence 
v. Ward, 27 S.E. 329, 43 W.Va. 367, 
3874, 375. (4) The true meaning of 
the term is a fraction of the whole 
as distinguished from a general con- 
tribution to the purchase. money. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or definite*® part of the whole consideration, or for 
some definite interest?’ or determinate aliquot share 
or part of the estate,?* and a mere general contribu- 
tion toward the purchase is not sufficient.?® 


[§ 164] (b) By Joint Purchaserst°’—aa. In Gen- 
In the absence of statutory provisions as to 


eral. 


Bibb v. Hunter, 79 Ala. 351; Fox v. 
Shanley, supra; Skehill v. Abbott, 68 
N.E. 37, 184 Mass. 145. (5) So, where 
the part paid is the entire amount 
required for an installment, even 
though technically not a mathemati- 
cal aliquot part of the entire price, a 
resulting trust may arise. Fleming 
v. McHale, 47 Ill. 282. 

“Aliguot” defined generally see 2 
C.J. p 1133 note 20. 

26. .U.S.— Olcott . ‘vy. 
Wall. 44, 21 L.Ed. 570. 

D.C.—Long v. Scott, 24 App.D.C. 1. 

Ill.—Cohn vy. Siegel, 165 N.E. 227, 
sof E30; Akin “yo Akin,-114 UNL. 
908, 276 Ill. 447; Metropolitan Trust 
& Savings Bank v. Perry, 102 N.E. 
218, 259 Ill. 183; Onasch v. Zinkel, 72 
N.E. 716, 213 Ill. 119; Reed v. Reed, 
25 NEE 1095, 135, Dy 482 patts2. TL 
App. 21]; Perry v. McHenry, 13 Ill. 
227; Alexander vy. Tams, 13 Ill. 221. 


Me.—Wood v. White, 122 A. 177, 123 
Me. 139. 

Mass.—Quinn v. Quinn, 157 N-E. 
641, 260 Mass. 494; Warner v. Morse, 
21 N.HE. 960, 149 Mass. 400. 

Minn.—Sieger v. Sieger, 202 N.W. 
742, 744,.162 Minn. 322, 42 A.L.R. 1 
fe1t Cye]. 

N.J.—Thalman v. Canon, 24 N.J.Eq. 
a el 

N.Y.—Sayre v. Townsend, 15 Wend. 
647. See Schierloh v. Schierloh, 42 
N.E. 409, 148 N.Y. 103 (dietum). 

R.I.—Gooding v. Broadway Baptist 
Church, 125 A. 211, 46 R.I. 106; O’Don- 
nell vy. White, 29 A. 769, 18 Ril. 659, 
660. 2 

S.C.—Crawford v. Crawford, 57 S. 
By Sole 1 SC. 205s" Billings We Clin- 
ton, 6 S.C. 90. 


W.Va.—Currence v. Ward, 27 S.E. 
229, 48 W.Va. 367. 

37. D.C.—Long v. Scott, 24 App. 
Ds es 

Me.—Dudley v. Bachelder, 53 
403. 

Mass.—Browdy v. Browdy, 145 N.E. 
868, 250 Mass. 515; McGowan v. Mc- 
Gowan, 14 Gray 119, 74 Am.D. 668. 


N.J.—Wheeler v. Kirtland, 23 N.J. 
Hq. 13 [mod on other grounds 24 N. 
ww. S525 Cutler vy. Duttley V9ON. J. 
Bq. 549. 

N.Y.—Leary v. Corvin, 73 N.E. 984, 
181 N.Y. 222, 106 Am/S.R. 542, 2 Ann. 
Cas. 664. 

R.I.—O’Donnell v. White, 29 A. 769, 
1S Pe G59 


38. U.S.—Olcott  v. 
Wall. 44,21 L.Bd. 570; 
F. 443. 

Conn.—F ox v. Shanley, 109 A. 249, 
253,94 Conn.,350 [cit Cyc]. 

D.C.—Long v. Scott, 24 App.D.C. 1. 


Bynum, _ 17 


ie. 


Bynum, 17 
In re Wood, 5 


Ill.—Furber vy. Page, 32 N.H. 444, 
14301, 6622. 

Me.—Dudley v. Bachelder, 53 Me. 
4038. 


Mass.—Quinn v. Quinn, 157 N.E. 
641, 260 Mass. 494; Bailey v. Hemen- 
way, 17 N.H. 645, 147 Mass. 326; Mc- 
Gowan v. McGowan, 14 Gray 119, 74 
Am.D. 668. 

N.J.—Wheeler v. Kirtland, 23 N.J. 
Eq. 13 [mod on other grounds 24 N. 
J.EHqg. 552]; Cutler v. Tuttle, 19 N.J. 
Taq. 549. 
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R.I.— Gooding v. Broadway Baptist 
Church, 125 A.‘211, 46 R.I. 106; O’Don- 
nell v. White, 29 A. 769, 18 R.I. 659. 

[a] Where statutory presumption 
raises the trust, it is not necessary 
that the part payment have been for 
an aliquot part of the property. Ger- 


ety v. O’Sheehan, 99 P. 545, 9 Cal. 
App. 447. 
39. Ala.—Allen v. Caylor, 24 So. 


512, 120 Ala. 251, 74 Am.S.R. 31; Bibb 
v; Hunter, 79 Ala. (351. 

Ill.—Furber v. Page, 
143 Ill. 622. 


82 N.E. 444, 


Mass.—Browdy v. Browdy, 145 N. 
EK. 868, 250 Mass. 515; Bailey v. Hem- 
enway, 17 N.E. 645, 147 Mass. 326; 


McGowan v. McGowan, 14 Gray 119, 
74 Am.D. 668. 

Miss.—Coppage v. Barnett, 34 Miss. 
621. 

N.Y.—Leary v. Corvin, 73 N.H. 984, 
181 N.Y. 222, 106 Am.S.R. 542, 2 Ann. 
Cas. 664. 

R.I.—Gooding v. Broadway Baptist 
Church, 125 A. 211, 46 R.I. 106; O’Don- 
nell’ v.. White, 29 A. 769, 18° R.E- 659, 
660. 

Tenn.—Haggard v. Benson, 3 Tenn. 
Ch. 268. 

40. Agreement to purchase or hold 
for joint benefit see supra § 185. 

Part payment in general see supra 
§ 163. 

41. 

42. 


See infra § 165. 
See infra note 48. 

43. U.S.—Clark v. Burnham, 
GCas.No, 2,816, 2 Story 1 


Ala.—Sanders vy. Steele, 26 So. 882, 
124 Ala. 415. 


Ark.—Lasker-Morris Bank & Trust 
Co. v. Gans, 200 S.W. 1029, 132 Ark. 
402. 

Cal.—Gaume y. Sheets, 183 P. 535, 
181 Cal. 119; Moultrie v. Wright, 98 
P. 257, 154 Cal. 520; Murphy v. Clay- 
ton, 45 BP. 267; 123 Cal. ib35 Case Vv. 
Codding, 38 Cal. 191; Osborne v. Endi- 
cott, 6 Cal. 149, 65 Am.D. 498; Pavlo- 
vich v. Pavlovich, 135 P. 303, 22 Cal. 
App. 500. 

Colo.—Lipscomb v. Nichols, 6 Colo. 
290. 

Tll.—Jones v. Jenkinson, 147 N.E. 
128, 316 Ill. 264; Niland v. Kennedy, 
147 N.E. 117, 316 Ill. 253; Crawford 
vy. Hurst, 132 N.E. 621,°299 Ill. 503; 
Van Buskirk v. Van Buskirk, 35 N.E. 
383, 148 Ill. 9; Stephenson v. McClin- 
tock, 31 N.E. 310, 141 Ll. 604; Reyn- 
olds v. Sumner, 14 N.BH. 661; Harris 
v. McIntyre, 8 N.E. 182, 118 Ill. 275; 
Smith v. Smith, 85 Ill. 189; Frorer 
vy. Nicholson, 181 I1l.App. 88. 

Ind.—Derry v. Derry, 98 Ind. 319; 
McDonald v. McDonald, 24 Ind. 68; 
Koehler v. Koehler, 121 N.W@. 450, 75 
Ind.App. 510. 

Iowa.—Lowell v. Lowell, 170 N.W. 
811,185 Towa 5083 Culp v.. Price, 7.7 
N.W. 848, 107 Iowa 183; Doolittle v. 
Bridgeman, 1 Greene 265. 

Ky.—Honore v. Hutchings, 8 Bush 
687. 

Me.—Dudley v. Bachelder, 53 Me. 
403; Buck v. Swazey, 35 Me. 41, 56 
Am.D. 681. 

Md.—Purdy v. Purdy, 3 Md.Ch. 547. 

Mass.—Magee v. Magee, 123 N.B. 
673, 233 Mass. 341; Hayward v. Cain, 


ay deh 
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the resulting trust,4! and contractual provision as 
to the interest to be secured,*? where the considera- 
tion proceeds from two or more persons jointly, and 
a conveyance of the legal estate is taken in the 
name of one of them only,** or of a third person for 


110 Mass. 273. 
Miss.—Thomas v. Thomas, 62 Miss. 
ie 


Mo.—Barrett v. Foote, 187 S.W. 67; 
Hoverstock vy. Rogers, 144 S.W. 483, 
239 Mo. 430; Wrightsman v. Rogers, 
144 S.W. 479, 239 Mo. 417; Baum- 
gartner v. Guessfeld, 38 Mo. 36; Cas- 
sity v. Cassity, (App.) 240 S.W. 486. 
See In re Ferguson, 27 S.W. 513, 124 
Mo. 574 (dictum). 

Neb.—Ahrens v. Simon, 164 N.W. 
1051, 101 Neb. 739; Bear v. Koenig- 
stein, 20 N.W. 104, 16 Neb. 65. 


Ney.—Levy v. Ryland, 109 P. 905, 
32 Nev. 460. 

NN.H.—Hopkinson y. Dumas, 42 N.H. 
296; Dow v. Jewell, 18 N.H. 340, 45 
Am.D: 3:74; 


N.J.—Tynan v. Warren, 34 A. 1065, 
54 N.J.Eq. 402. 


N.¥.—Union College v. Wheeler, 61 
N.Y. 88 [aff 5 Lans. 160, 59 Barb. 585]; 
Levy v. Brush, 31 N.Y.Super. 653, 
8 Abb.Pr.N.S. 418 [rev on other 
grounds 45 N.Y. 589]. 

Ohio.—Turpie v. Lowe, 4 Ohio Cir. 
Ct. 599; 2 Ohio Cir.Dec: 729: 

Or.—Bettencourt v. Bettencourt, 
142% P. 326, 10) Ors w384s & Puckeut ) ve 
Puckett (2 8p Oo, ole Ore sir 


Pa.—Morey v. Herrick, 18 Pa. 123; 
Agh ley v. Ackley, 3.A. 434, 1 Pa.Cas. 


Tenn.—McCammon  v. 
Sneed 242; 
Humphr. 81. 


Tex.—Neill v. Keese, 13 Tex. 187; 
Bray v. Clark, (Civ.App.) 9 S.W.(2d) 
203; Jackson v. Jackson, (Civ.App.) 
258 S.W. 231; Hicks v: Armstrong, 
(Civ.App.) 142 S.W. 1195; Smalley v. 
Paine, 130 S.W. 739, 62 Tex.Civ.App. 
chao v. Ireland, 1 Tex.A.Civ.Cas. 

Utah.—Rogers v. Donnellan, 39 P. 
494, 11 Utah 108. 


Wash.—O’Donnell vy. McCool, 154 P. 
1090, 89 Wash. 537. 


W.Va.—Seiler v. Mohn, 16 S.E. 496, 
387 W.Va. 507; Weinrich v. Wolf, 24 
W.Va. 299; Pumphry v. Brown, 5 W. 
Viel: 07h 

Eng.—Wray v. Steele, 
388, 35 Reprint 366. 


Can.—McKercher v. Sanderson, 15 
Can.8.C. 296 [rev 13 Ont.A, 561]. 


N.S.—Sutherland v. McKay, 40 N. 
S#223: 


[a] Assignee of a void note and 
mortgage from a person who advances 
a part of the purchase money for 
land, the title to which is taken in 
another, has no ground to establish 
a resulting trust in the land in his 
favor, even though such a trust exist- 
ed in favor of his assignor. Eaton vy. 
George, 42 N.H. 375. 


[b] Executory  contract.—Where 
there is a joint purchase and the deed 
is made to one of the purchasers, un- 
til the deed is made the contract is 
merely executory, and no trust re- 
sults. Green v. Drummond, 31 Ma. 
Tey 1 Am.R.4 14, 

[ce] Joint deed.—Where land is 
purchased by several persons, and a 
joint deed received, a trust results in 
favor of each to the extent of the 
amount paid by him on account of the 
consideration. Brothers v. Porter, 6 


Pettituriw 
Shoemaker v. Smith, *11 


2 Ves.&B. 
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their benefit,#4 a resulting trust, as a general rule, 
will arise in favor of the parties not named in the 
conveyance, in proportion to the amount of the con- 
sideration they have respectively contributed,*® and 
the grantee holds such part of the title in trust.*® 
In the absence of proof to the contrary, in such 
eases, the law presumes that the different parties 
Where the property is pur- 


contributed equally.*7 


TRUSTS 


each shall have 


chased by two or more under an agreement that 


B.Mon. (Ky.) 106. 

[d] Where cne of two purchasers 
advances the other’s share of the pur- 
chase money under an arrangement 
that it is to be repaid, and it is repaid, 
it is a sufficient payment by such oth- 
er. Hill vy. Pollard, 32 N.H. 564, 132 
Ind. 588. 

[e] Where two have joint interest 
in debt secured by a mortgage of land, 
the notes being payable tc one of 
them, and he agrees to pay to the 
other one half’of all sums of money 
received on the notes as collected, the 
trust is not thereby discharged, and 
if the mortgage is foreclosed, the 
payee holds half of the land in trust 
for the other joint owner. Buck v. 
Swazey, 35 Me. 41, 56 Am.D. 681. 

[f] Security given by one of the 
joint purchasers is sufficient to raise 
the resulting trust under the text rule. 
Lowe v. Hendrick, 85 A. 795, 86 Conn. 
481; Honore v. Hutchings, 8 Bush 
(Ky.) 687; Burton vy. Helton, (Mo.) 
257 S.W. 128; Storke v. Wayne Brew- 
ing Co., 83 Pa.Super. 334. 

{g] Basis.—The rule is based on 
the presumption that the parties 
mutually intended that each contribu- 
tor should acquire the exact interest 
in the land for which his contribution 
would pay on a pro rata basis. Koeh- 
ler v. Koehler, 121 N.E. 450, 75 Ind. 
App. 510. 

é 44, Fla.—Price v. Hicks, 14 Fla. 
65. 

Tll.—Feingold v. Roeschlein, 114 N. 

Ee o0Osm a Om Ll. Oe 


Ind.—Hill v. Pollard, 32 N.E. 564, 
132 Ind. 588. 


Me.—Lawry v. Spaulding, 73 Me. 81. 


Or.—Wright v. Chilcott, 121 P. 895, 
12202 (65,6 Or 56k. 


Tex.—Hammon v. United Royalties 
Corporation, (Civ.App.) 25 S.W.(2d) 
961. 

Wash.—O’Donnell y. McCool, 154 P. 
1090, 89 Wash. 537. 

[a] Payment doubtful.—One who 
paid seven hundred dollars toward the 
purchase of land for twelve thousand 
dollars was not entitled to a result- 
ing trust for the seven hundred dollars 
interest therein in the absence of an 
agreement that he could have an in- 
terest in the property. Surye v. Lem- 
berger, 114 A. 454, 92 N.J.Eq. 656 [rev 
112 A. 490, 92 N.J.Hq. 373]. 

[b] Contract (1) providing that 
the parties should eontribute to the 
purchase of land, title to be placed 
in a corporation to be formed, and for 
reimbursement out of the proceeds of 
the sale of the land, contemplates a 
resulting trust. Wright v. Chilcott, 
7 PS ID ae es OO Ol Or bOd. 
(2) A contract creating a resulting 
trust was held not to contemplate an 
illegal act. Wright v. Chilcott, supra. 

45. U.S.—Clark v. Burnham, 5 F. 
Cas. No. 2,816, 2 Story 1. 

Ala.—Sanders v. Steele, 26 So. 882, 
124 Ala. 415. 

Ark.—Lasker-Morris Bank & Trust 
Co. v. Gans, 200 S.W. 1029, 132 Ark. 
402. 

Cal.—Gaume vy. Sheets, 183 P. 535, 
181 Cal. 119; Moultrie v. Wright, 98 


P. 257, 154 Cal. 520; Murphy v. Clay- 
ton, 45, P)2267,.113 Cal. 1533 Case yv. 
Codding, 38 Cal. 191; Osborne v. Endi- 
cott, 6 Cal. 149, 65 Am.D. 498. 


i eine eco v. Nichols, 6 Colo. 


Fla.—Price v. Hicks, 14 Fla. 565. 


Ill.—Jones v. Jenkinson, 147 N.E. 
128, 316 Ill. 264; Crawford v. Hurst, 
132 N.H. 521, 299 Ill. 503; Feingold v. 
Roeschlein, 114 N.E. 506, 276 Ill. 79; 
Reynolds v. Sumner, 14 N.E. 661; 
Harris v. Mcintyre, 8 N.E. 182, 118 
Ill. 275; Frorer v. Nicholson, 181 Ill. 
App. 38. 

Ind.—Hill v. Pollard, 32 N.E. 564, 
132 Ind. 588; Derry v. Derry, 98 Ind. 
319; Koehler v. Koehler, 121 N.B. 450, 
75 Ind.App. 510. 

Iowa.—Lowell v. Lowell], 170 N.W. 
811, 185 Iowa 508; Culp v. Price, 77 
N.W. 848, 107 Iowa 133; Doolittle v. 
Bridgeman, 1 Greene 265. 

See ae v. Hutchings, 8 Bush 

Me.—Lawry v. Spaulding, 73 Me. 
31; Dudley .v. Bachelder, 53 Me. 403. 


Md.—Purdy v. Purdy, 3 Md.Ch. 547. 


Mass.—Magee v. Magee, 123 N.E. 
673, 233 Mass. 341; Hayward vy. Cain, 
110 Mass. 273. 


Miss.—Thomas v. Thomas, 62 Miss. 
al. 


Mo.—Barrett v. Foote, 187 S.W. 67; 
Hoverstock v. Rogers, 144 S.W. 483, 
239 Mo. 430; Wrightsman v. Rogers, 
144 S.W. 479, 239 Mo. 417; Baumgart- 
ner v. Guessfeld, 38 Mo. 36; Cassity 
v. Cassity, (App.) 240 S.W. 486. See 
In re Ferguson, 27 S.W. 5138, 124 Mo. 
574 (dictum). 

Neb.—-Ahrens v. Simon, 164 N.W. 
1051, 101 Neb. 739. 


N.H.—Hopkinson vy. Dumas, 42 N.H. 
296. 

N.J.—Tynan v. Warren, 34 A. 1065, 
54 N.J.Eq. 402; Cutler v. Tuttle, 19 
N.J.Hq. 549. 

N.Y.—Union College v. Wheeler, 61 
N.Y. 88 [aff 5 Lans. 160, 59 Barb. 585]. 


Ohio.—Turpie v. Lowe, 4 Ohio Cir. 
Ct. 599, 2 Ohio Cir.Dec. 729 

Or.—Bettencourt vy. Bettencourt, 142 
P. 326, 70 Or. 384; Wright vy. Chilcott, 
UA Ne OS MAL dea Sal Ore, “ails 
Euekert Ven Bucket, 2.8) P65. 21 Ore 
370. 

Pa.—Morey v. Herrick, 18 Pa. 123; 
Ackley v. Ackley, 3 A. 434, 1 Pa.Cas. 
138. 

Tenn.—Shoemaker 
Humphr. 81. 

Tex.—Hammon y. United Royalties 
Corporation, (Civ.App.) 25 S.W.(2da) 
961; Bray v. Clark, (Civ.App.) 9 S.W. 


Vom riooiguay, \ aial 


(2d) 208; Jackson v. Jackson, (Civ. 
App.) 258 S.W. 231; Hicks v. Arm- 
strong, (Civ.App.) 142 S.W. 1195; 


Smalley v. Paine, 1380 S.W. 739, 62 


Tex.Civ.App. 52 

Utah.—Rogers v. Donnellan, 39 P. 
494, 11 Utah 108. 

Wash.—O’Donnell y. McCool, 154 P. 
1090, 89 Wash. 537. 

W.Va.—Seiler v. Mohn, 16 S.B. 496, 
37 W.Va. 507; Weinrich v. Wolf, 24 
W.Va. 299; Pumphry vy. Brown, 5 W. 
Vee Olas 


[§ 164 


a specific interest therein, a trust 


results to a party not named in the conveyance to 
the extent of such specific interest,** although the 
amount contributed is a different proportion of the 
whole purchase price,*® and the person taking title 
is trustee as to the other’s interest.°° 
of the consideration furnished by such purchasers 
must be an aliquot®! or definite’? part of the con- 


The proportion 


] Eng.—Wray v. Steele, 2 Ves.&B. 
388, 35 Reprint 366. 
Can.—McKercher v. Sanderson, 15 


Can.S.C. 296 [rev 13 Ont.A. 561]. 


N.S.—Sutherland v. McKay, 40 N. 
S. 223. 

[a] Effect of agreement to pur- 
chase jointiy.— Where plaintiffs and 
defendant orally agreed to purchase 
land, the title to be taken in defend- 
ant’s name, to be held in trust for him 
according to the amount contributed, 
the trust results from the facts shown 
as to the amount of money paid by 
each, not from the oral agreement. 
Pavlovich v. Pavlovich, 135 P. 303, 22 
Cal.App. 500. 

46. Moultrie v. Wright, 98 P. 257, 
154 Cal. 520; Doolittle v. Bridgeman, 1 
Greene (Iowa) 265; Neill vy. Keese, 13 
Tex. 187. 


47. Van Buskirk v. Van Buskirk, 
35 NE. 383, 148 Ill. 9; Culp v. Price, 
77 N.W. 848, 107 Iowa 133: Shoe- 
akon: Vv. Smith, 11 Humphr. (Tenn.) 


[a] Where persons did not con- 
tribute equally, as shown by the rec- 
ord, the presumption does not arise. 
Quinn v. Quinn, 157 N.E. 641, 260 
Mass. 494. 


48. Anthe v. Heide, 4 So. 380, 85 
Ala. 236; Richards v. Fraser, 69 P. 
83, 136 Cal. 460; Plass v. Plass, 54° Ps 
372, 122 Cal. 3; ‘McNamara v. Garrity, 
106 Ill. 384; Seiler v. Mohn, 16 S.K 
496, 37 W.Va. 507; Heiskell v. Powell, 


23 W.Va. wade Murry v. Sell, 23 W. 
Va. 475. 
49. Anthe v. Heide, 4 So. 380, 85 


Ala. 236; Richards v. Fraser, 69 P. 
83, 136 Cal. 460. 


50. Heiskell v. Powell, 23 W.Va. 
717; Murry v. Sell, 23 W.Va. 475. 


51. Cal.—Murphy y. Clayton, 45 P. 
26ny Lis Calva 53. 


our —Feingold v. Roeschlein, 114 N. 
mO0.G5 2G Les 7.9: 


eed naa ee Surety Co. of New 


York v. Hattrem, 8 P.(2d) 1109, 6 
P.(2d) 1087, 1388 Or. 858; Holohan v. 
McCarthy, 281 P, LVS; 13:0) VOr iis 


per eer v. Barger, 47 P. 702, 30 Or. 
8 
Tex.—Hammon y. United Royalties 
Pamper ation, (Civ.App.) 25 S.W.(2d) 
Wash.—O’Donnell v. McCool, 154 P. 
1090, 89 Wash. 537. 


[a] Rule explained. — (1) The 
word “aliquot” in the rule that, where 
several pay on a purchase of land, it 
shall appear that the sums contribut- 
ed were for an aliquot part of the es- 
tate in order to create a resulting 
trust, means only a definite interest 
as opposed to an indefinite one. Hin- 
shaw v. Russell, 117 N.E. 406, 280 111. 
235. (2) So it is not necessary that 
the beneficiary should have furnished 
the whole of the purchase money, or 
an exact aliquot part thereof; if the 
amount paid is certain, a trust will 
result with respect to an undivided 
Share of the land proportioned to his 
share of the whole price. Neathery v. 
Neathery, 77 S.E. 465, 114 Va. eu 
Miller v. Miller, 37 S.E. 792, 99 Va 
125. 

52. 


Briscoe v. Price, 113 N.E. 881, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 164-166] 


sideration, or a distinct interest®* or definite aliquot 
part of the estate,°+ and a general contribution to 
the consideration is not sufficient.>® 


[§ 165] bb. Statutory Provisions.5* The statuto- 
ry presumption of a resulting trust where real prop- 
erty is transferred to one person, and the considera- 
tion thereof is paid by or for another,*? applies in 
the case of a joint purchase, with the title in the 
name of one of the purchasers only, a trust pro 
tanto being presumed to have resulted.°8 So, also, 
the statutory resulting trust®® applies in the case 
of a joint purchase, with title in only some of the 
purchasers.°° However, statutes abolishing result- 
ing trusts in the circumstances under discussion®? 
apply in the case of a joint purchase.°? The statu- 
tory exceptions also apply, as where the grantee 
takes the deed, as an absolute conveyance, in his 
own name without the knowledge or consent of the 
person furnishing the consideration, a resulting 
trust may arise,°* or where by agreement, and with- 
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out any fraudulent intent, the grantee was to hold 
the land in trust for, or convey it to, the party pay- 
ing the purchase price.** 

[§ 166] (9) Purpose of Payment—(a) In Gen- 
eral. If property is purchased with consideration 
furnished by one person and the title is taken in the 
name of another, a resulting trust may arise for the 
benefit of the person furnishing the consideration 
where,®® and only. where,®® he provides the consid- 
eration for the purpose of having the property or 
an interest therein. acquired in his name or for his 
benefit, and a trust will not result in his favor if 
he advances the money as a loan,®’ gift,®® or ad- 
vancement,®® to the purchaser, or with the view of 
supplying him with the means of perfecting his 
own title.7° So, also, where a part of the considera- 
tion for the purchase is furnished by one person, a 
resulting trust will arise only where he supplied the 
consideration for the purpose of having an interest 


275 Ill. 63; Dudley v. Bachelder, 53 
Me. 403; Magee v. Magee, 123 N.B. 
673, 233 Mass. 341. 

53. Kinsch v. Kinsch, 181 N.E. 315, 
348 Ill. 446; Kedas v. Kedas, 174 N.E. 
894, 342 Ill. 630; Berg v. Brown, 174 
N.E. 907, 342 Ill. 639; Brooks v. Gretz, 
153 N.E. 648, 323 Ill. 161; Katzing 
v. Wiegand, 122 N.E. 97, 286 Ill. 646; 
Van Buskirk v. Van Buskirk, 35 N.E. 
383, 148 Ill. 9; Coppage v. Barnett, 34 
Miss. 621. 

54. Kinsch v. Kinsch, 181 N.E. 315, 
348 Ill. 446; Kedas v. Kedas, 174 N. 
E. 894, 342 Ill. 630; Berg v. Brown, 
174 N.E. 907, 342 Ill. 639; Brooks v. 
Gretz, 153 N.E. 6438, 323 Ill. 161; Katz- 
ing v. Wiegand, 122 N.E. 97, 286 Ill. 
646; Van Buskirk v. Van Buskirk, 35 
INeH 383) 148-01. 95° Culpev.. Price), 77 
N.W. 848, 107 Iowa 133. 


fa] Thus, where defendant agreed 
to purchase at foreclosure sale certain 
land and hold the same for plaintiff's 
benefit, and carried the deal through 
by paying in cash certain money (not 
for an aliquot share) lent by him to 
plaintiff, giving on his own account 
a mortgage for the balance, there was 
no resulting trust in plaintiff’s favor. 
Kennerson y. Nash, 94 N.E. 475, 208 
Mass. 393. 


55. Cassity v. Cassity, 
240 S.W. 486. 

56. Rule in absence of statute see 
supra § 164. 

57. See supra § 156. 


58. See statutory provisions; 
cases infra this note. 

[a] In California (1) under Civ. 
Code § 853, a resulting trust arises in 
favor of one of the joint purchasers 
where the title is taken in the name 
of the other. Breitenbucher v. Op- 
penheim, 116 P. 55, 160 Cal. 98. (2) 
So, under Civ. Code § 853, where prop- 
erty is jointly purchased by plaintiff 
and another, but the deed is taken in 
the name of the joint purchasers and 
a third person, as to such third per- 
son’s interest plaintiff is presumed to 
have a trust. Anderson v. Broadwell, 
6 P.(2d) 267, 119 Cal.App. 150. 


[b] In North Dakota, under Comp. 
L. (1918) § 5365, one who pays part 
of the consideration for a joint pur- 
chase of property, title to which is 
made in t'the name of the copurchaser, 
has a resulting trust pro tanto there- 
in. Kernkamp v. Schulz, 176 N.W. 
108, 44 N.D. 20. 

[ec] In Qklahoma, under Snyder 
Comp. L. § 7268, an agreement of 


res CG. I-26) 


(Mo.App.) 


and 


three parties to purchase land and 
execution of the deed to two raises a 
resulting trust in favor of the third. 
McCoy’ v2 McCoy, 1217 PR. 176, 30 OKI: 
3879, Ann.Cas.1913C 146. 


59. See supra § 156. 


60. See statutory provisions; 
case infra this note. 


[a] In Georgia, where A and B 
jointly buy land, each paying one half 
of the purchase money, and title is 
taken in the name of a third party, a 
trust in favor of A and B will be im- 
plied, in view of Civ. Code (1910) § 
3739, providing for resulting trusts. 
Jenkins v. Georgia Inv. Co., 100 S.E. 
635, 149 Ga. 475. 


61. See supra § 156. 


62. See statutory provisions; 
case infra this note. 


fa] Im Wisconsin St. (1898) § 2071 
applies to a joint purchase. Richt- 
es v. Watson, 136 N.W. 797, 150 Wis. 
385. 


63. See statutory provisions; 
cases infra this note. 


[a] In Indiana, under Burns St. 
Annot. (1914) § 4019, a trust in lands 
may result where the grantee has 
taken an absolute conveyance in his 
own name without consent of the per- 
son with whose money part of the 
consideration was. paid. Mills v. 
Thomas, 144 N.E. 412, 194 Ind. 648. 

[b] In Kentucky (1) under St. § 
2353, where persons jointly purchase 
land, but the deed is taken in the name 
of one only without the other’s con- 
sent, a resulting trust arises in favor 
of such other person. Webb v. Foley, 
49 S.W. 40, 20 Ky.L. 1207. (2) Parol 
evidence is admissible to prove such 
trust. Webb v. Foley, supra. 


[ec] In Michigan, under How. St. 
§ 5571, consent of a joint purchaser 
prevents a trust. Pulford v. Morton, 
28) INeWit ei LO, Oc widehe 25. 


64. See statutory provisions; 
eases infra this note. 


[a] In Indiana (1) Burns Rev. St. 
(1914) § 4019 applies to create a re- 
sulting trust pro tanto where the 
fund of one person, by agreement, is 
used in part payment. Joyce v. Boc- 
quin, 150 N.E. 816, 84 Ind.App. 188. 
(2) Under Horner St. Annot. (1901) 
§ 2976, where joint purchasers agreed 
to have the title to the proportionate 
interests vest in each, and one of 
them advanced the money for the 
other, taking the deed as security, but 
undertaking to deed such other’s in- 


and 


and 


and 


and 


terest to him upon repayment, a re- 
sulting trust arose. Holliday v. Per- 
ry, 78 N.E. 877, 38 Ind.App. 588. (3) 
Where persons who have undertaken 
to furnish part of the consideration | 
for the purchase of land obtain such 
consideration from another, in return 
for a deed to him as security with an 
agreement for reconveyance when the 
loan is paid, a trust results. Holli- 
day v. Perry, supra. 


65. Ga.—wWilliams v. 
Ga. 348. 


Ind.—Milliken v. Ham, 36 Ind. 166. 


N.C.—Barnard v. Hawks, 16 S.E. 
So el Lis NEC. ooce 


Pa.—Zimmerman v. Barber, 34 A. 
1002, 176 Pa. 1. 


Tex.—BErp v. Meachem, 
230, 61 Tex.Civ.App. 71. 


[a] Direction, consent, or agree- 
ment that title be placed in another 
to be held in trust for the person fur- 
nishing the consideration does not 
make the trust an express one, rath- 
er than resulting. Shelton v. Harri- 
son, 167 S.W. 634, 182 Mo.App. 404. 

66. See cases infra this note. 

[a] In California, where plaintiff 
intrusted a contract for the purchase 
of land to one who forged an assign- 
ment to himself and made a purported 
assignment to defendants, who paid 
the balance and took a conveyance, no 
trust resulted in plaintiff’s favor un- 
der Civ. Code § 853, relative to trans- 
fers of real property to one person 
when the consideration is paid by an- 
other, no trust being intended. Burns 
v. Ross, 212 P. 17, 190 Cal. 269. 


[b] Corporate officers.—A trust 
was held not to have resulted in lots 
purchased by officers of a traction 
company in favor of property owners 
advancing a bonus pursuant to an 
agreement whereby the officers were 
to purchase the lots and erect thereon 
terminal buildings of the traction 
company. Eastern Texas Traction 
at oer cao (Tex.Civ.App.) 189 S. 


[c] Purchase by debtor of land in 
the name of a creditor, in application 
on an indebtedness, does not create 
a trust. McDougall v. Servel, 292 P. 
590, 50 Idaho 9. 


Turner, 7 


130 S.W. 


67. See infra § 167. 
68 See infra § 168. 
69. See infra § 168. 
70. Loomis v. Loomis, 28 Ill. 454: 


German v. Heath, 116 N.W. 1051, 139 
Iowa 52. 
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in the property.’! 


71. German v. Heath, supra. 


72. Hewson vy. Charles P. Gillen & 
o., (N.J.Ch.) 142 A. 250. 


73. See Tenancy in Common § 228. 


74, Johnson v. Johnson, (Ark.) 
152 S.W. 1017; De France v. Reeves, 
125 N.W. 655, 148 Iowa 348; Tiffany 
v. Tiffany, 72 N.W. 428, 103 Lowa 133. 


[a] Effect of bogus deed of trust. 
—If the testator had title taken in 
plaintiff's name, by having her bid in 
the property at foreclosure sale, and 
had her give a bogus deed of trust 
on the property for his benefit, to cut 
off the right of redemption by the 
mortgagor, neither the testator nor 
his legal representatives could main- 
tain an action in equity to have a re- 
sulting trust declared in their favor 
against plaintiff. Gammage v. Lath- 


am, (Mo.) 222 S.W. 469. 
75. Johnson v. Johnson, (Ark.) 152 
S.W. 1017; De France v. Reeves, 125 


N.W. 655, 148 Iowa 348. See Trum- 
bell v. Trumbell, 27 B.C. 161 (proper- 
ty is not recoverable on the ground 
of a resulting trust where the gran- 
tor conveyed to avoid creditors). 


76. Johnson v. Johnson, (Ark.) 
152 S.W. 1017; Tiffany v. Tiffany, 72 
N.W. 428, 103 Iowa 133. 

77. See supra § 156 note 52. 

78. Reece v. Leitch, 92 N.E. 553, 
46 Ind.App. 342. 


79. oan of money to effectuate re- 
demption of mortgage as creating re- 
sulting trust see infra § 189. 


Purpose of payment in general see 
supra § 166. 
80. U.S.—Martin v. New York, etc., 


Min.,’ etc., Co., 165 F. 398, 91 C.C.A. 
348. 

Ala.—Whaley v. Whaley, 71 Ala. 
159; Riley v. Pierce, 50 Ala. 93; 
Smith v. Garth, 32 Ala. 368. 

Cal.—McCue v. Gallagher, 23 Cal. 


nls 
Ga.—Magid v. Byrd, 139 S.E. 61, 164 
xa. 609. 


J1l.—Brooks v. Gretz, 153 N.E. 643, 


2RL Leh; Pain vv. Barson;, 53 NB. 
579, 179 Ill. 185; Loomis v. Loomis, 
28 Ill. 454; Donovan v. Donovan, 173 


Ill.App. 522. 


Towa.—German v. Heath, 116 N.W. 
1051, 189 Iowa 52. 


Md.—Vogel v. Vogel, 145 A. 370, 
157 Md. 147; Hays v. Hollis, 8 Gill 
357. 

Miss.—De Bardeleben Coal Corpo- 
ration v. Parker, 144 So. 474, 475 
[sugg error overr 145 So. 341, and cit 


Moreover, where there 
contributors to the purchase of property for a spe- 
cifie purpose, and title is taken in the name of one 
only, if the project is abandoned by the other, a re- 
sulting trust does not arise in favor of such other,’? 
but his relief is in reimbursement.** 
trust result in favor of one who pays the purchase 
money and has the title taken in the name of a third 
person for a fraudulent purpose,‘* as for the purpose 
of defrauding creditors,*® or a wife.7® 
erty is purchased by one person in behalf of another 
who furnished the consideration, title being taken in 
the name of the former for the sole and only pur- 
pose of relieving such person from embarrassment 
of litigation with a person claiming as a common- 
law wife of a relative, the statutory provision that, 
when a conveyance for a valuable consideration is 
made to one person, and the consideration there- 


TRUSTS 


are joint 


Nor will a 


Where prop- 


Cyc]; Hitt v. Applewhite, 20 So. 161. 

Mo.—Maupin v. Longacre, 288 S.W. 
54, 315 Mo. 872, 880 [quot Cyc]. 

N.J.—Surye v. Lemberger, 114 A. 
454, 92 N.J.Eq. 656 [rev 112 A. 490, 
92) Neen ie lols 

§.c.—Surasky v. Weintraub, 73 S. 
E. 1029, 90 S.C. 522; Bell v. Edwards, 
BOL SoH, MOSS, waioe Hoc ae eo Os 

Tenn.—Durant v. Davis, 10 Heisk. 
522. 

Tex.—Boehl v. Wadgymar, 54 Tex. 
589; Addison v. Ball, (Civ.App.) 262 
SOW Sisk Jordan. vin worden, s iCiv. 
App.) 154 S.W. 359; Schutz v. Har- 
ris, (Civ.App.) 149 S.W. 242; Erp 
v. Meachem, 130 S.W. 230, 61 Tex. 
CIV-ADD,, 61. 

W.Va.—Harris v. Elliott, 
176, 45 W.Va. 245. 


Wyo.—Bunn v. McAdams, 
514, 518, 38 Wyo. 400, 60 A.L.R. 
[eit. Cyc]. 

See Fike v. Ott, 107 N.W. 774, 76 
Neb. 439 (no equitable interest ac- 
quired by loan). 


[a] Deposit of deed in escrow.— 
Where the vendee borrows part of 
the purchase money, and, as part se- 
curity, delivers the deed in escrow to 
the lender, no resulting trust is cre- 
ated in behalf of the lender. Davis 
v. Davis, 14 S.E. 194, 88 Ga. 191. 


[b] Indisputable.—It has been 
said that the rule stated in the text 
is indisputable law. Whaley v. Wha- 
ley, 71 Ala. 159. 


{e] Im Georgia, where plaintiffs 
furnished funds wherewith another 
purchased a gasoline station, under 
contract to pay plaintiffs royalty, the 
station was not impressed with a 
statutory implied trust because of no 
beneficial interest as required by Civ. 
Code (1910) § 8739 subd 1. Hibble 
v. Mutual Oil Co., (Ga.) 165°S.E. 219. 


[d] Instaliment payments.—A re- 
sulting trust does not arise through 
furnishing funds to enable the pur- 
chaser to complete installment pay- 
ments, where title has passed. Dim- 
ity v. Dixon, 241 P. 905, 74 Cal.App. 
714. 

[e] Parol agreement by borrower 
(1) to purchase property and permit 
another subsequently to make part 
payment for an interest therein can- 
not be considered as a loan to such 
other person. Ostheimer v. Single, 68 
A. 231, 73 N.J.Eq. 5389. (2) So, where 
D advanced to defendant money to 
purchase land, and defendant gave to 
D his note secured on the land which 
had been conveyed to him, no re- 


32 S.E. 


267 P. 
1233 
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for is paid by another, and by agreement, without 
any fraudulent intent, the grantee is to hold the 
land in trust for the party paying the considera- 
tion,’? applies, and a trust will be deemed to result.** 


[§ 167] (b) Loan of Purchase Money.’®. 
rule is well settled that, where property is purchased 
with borrowed money and title is taken in the name 
of the borrower, no resulting trust arises in favor 
of the lender,8° even though the money is loaned 
under a parol agreement that the borrower’s interest 
in the property shall rest in the lender to the ex- 
tent of his loan,’! the relation being merely that 
of debtor and ecreditor.®? 
the case of money loaned for the purpose of making: 
a part payment.’ 
rower individually.*4 
money to purchase property, such purchase is in 


The 


This rule also applies in 


The money belongs to the bor- 
Where the lender uses the 


sulting trust arose in plaintiff's favor 
from his afterward paying the nate, 
although before the purchase it had 
been orally understood between plain- 
tiff and defendant that he was mere- 
ly to permit the use of his name in 
the matter for plaintiff's benefit. Lin- 
coln v. Chamberlain, 214 P. 1013, 61 
Cal.App. 399. (38) An agreement be- 
tween borrower and lender that the 
money should be used to purchase 
property as trustee, although the loan 
is made to the borrower on individual 
security, does not constitute a result- 
ing trust (Hunter v. Feild, 169 S.W. 
813, 114 Ark. 128), (4) since the trans- 
action is not within the rule (see su- 
pra § 161) (5) that the purchase mon- 
ey must be furnished or paid at the 
time of the purchase (Hunter v. 
Feild, supra). 

{f] Prior purchase.—Money fur- 
nished for the purpose of making pay- 
ments on lands theretofore acquired 
under contract cannot create a result- 
ing trust in favor of the lender. Ke- 
das v. Kedas, 174 N.E. 894, 342 Til. 


[g] Reason for rule.—‘The very 
fact of a loan contradicts and re- 
buts the implication of a trust which 
might otherwise be presumptively 
raised by law.” Whaley v. Whaley, 
71 Ala. 159, 162. 


[h] Refund.—While the law con- 
templates payment of purchase mon- 
ey by the beneficiary at the time of 
creation of the trust, yet funds may 
be advanced by another on his ac- 
eount, and that other may be trustee 
himself, where payment is made un- 
der arrangement which contemplates 
refunding of the amount advanced. 
‘Ang v. ‘Keichline, 128 A. 490, 282 Pa 
5 


Presumption of resulting trust see 
supra § 155. 


81. Surasky v. Weintraub, 73 S.E. 
1029, 90 S.C. 522; Rogers v. Simpson, 
10 Heisk. (Tenn.) 655. 


82. Riley v. Pierce, 50 Ala. 93; 
Cottonwood County Bank v. Case, 125 
N.W. 298, 25 S.D. 77. 


83. McDevitt v. Frantz, 9 S.E. 282, 
85 Va. 922. 


84. U.S.—Martin v. New Mowe etc., 
ats eter, Corn ess His Oke Ole emne 


Ala.—Smith v. Garth, 32 Ala. 368. 


Cal.—Smith v. Goethe, 82 P. 384, 
at Cale 2725, 
N. he teeta v. Single, 68 A. 231, 
N.J.Eq. 539. 


S.D.—Cottonwood County Bank vy. 
Case, 125 N.W.. 298, 25 S.D. 77. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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legal effet that ef the borrower,’> and a trust re- 
sults in favor of the borrower, se and, 
the fact that the money is ibancd on the 


property of another does not give 


ownership of the money as to entitle him to claim 


the trust for his benefit.87 


[§ 168] (c) Payment as Gift or Advancement.’ 
A resulting trust does not arise where the considera- 
tion is paid by way of advancement®® or gift®® to 
another, but a trust results, if at all, in favor of the 
person in whose behalf the payment, as an advance- 
So the statutory presump- 


ment or gift, is made.?! 
tion of resulting trust®? does not 


85. Smith v. Goethe, 
Cal. 725; Marcellus v. 
714, 51 Mont. 559. 

86. Howe v. Howe, 85 N.E. 945, 199 
Mass. 598, 127 Am.S.R. 516; McDon- 
ough v. O’Niel, 113 Mass. 92; Hebron 
v. Kelly, 21 So. 799,75 Miss. 74. 

[a] Im Montana an agreement bya 
bank to lend money to a wife and to 
buy in property of her husband, 
which was to be sold on mortgage 
foreclosure, raises, under Rev. Codes 
§ 4538, a resulting trust in favor of 
the wife, where the bank acquired 
the property and refused to convey 
it to the wife. Marcellus v. Wright, 
154 P. 714, 51 Mont. 559: 

[b] Public lands.—Where money 
is loaned for the purchase of public 
Jands, but title is taken in a third 
person for security of repayment, a 
resulting trust arises in favor of the 
borrower or his heir. Smith v. Sack- 
ett, 10 Ill. 534. 

87. Smith v. 

Cal 725. 

Conveyance to person loaning pur- 
chase money see infra § 184. 

88. Presumption of gift or ad- 
vancement between related persons 
see supra §§ 169-182. 


89. McKenzie v. Ross, 33 N.S. 252. 


90. Miller v. Miller, 150 N.BE. 378, 
87 Ind.App. 544; Carter v. Montgom- 
ery, 2 Tenn.Ch. 216; Harris v. Hlliott, 
32 S.E. 176, 45 W.Va..245; In re An- 
drews, [1905] 2 Ch. 48 [dist In re Ab- 
bott. £1900],2 Ch. 326]; George’ 'v. 
Howard, 7 Price 646, 146 Reprint 
1089. 

{a] Reason for rule.—(1) The rule 
that a resulting trust can never arise 
contrary to the expressed intentions 
of the parties at the time of the sale 
or transaction applies. Morford v. 
Stephens, (Mo.) 178 S.W. 441. (2) 
General rule see supra § 141 


[b] hus, where an owner Sf cer- 
Rieiics of deposit delivered them in 
payment of land, title to which was 
taken at his express direction in one 
with whom he lived in his old age, 
no resulting trust was shown. Mor- 
ford v. Stephens, (Mo.) 178 S.W. 441. 


[ec] Conveyance through inter- 
mediary.—No trust arises where the 
title to property purchased was tak- 
en in the name of an agent who at 
the purchaser’s request conveyed it 
to one to whom the purchaser in- 
tended to give it. Reizenberger v. 
Shelton,’ 97 A. 293;- 86 N.J.a.) 92; 
Riesenberger v. Sheldon, 99 Az 382, 86 
N.J.Eq. 436. 

91. Siemon v. Schurck, 29 N.Y. 598 
[af€ 33 Barb. 9]; Gilbert v. Gilbert, 
2 Abb.Dec. (N.Y.) 256, 1 Keyes 159, 34 
How.Pr. 142; Hardman y. Oryx) (5) WV 
Nie andis 

{a] hus, where a parent purchas- 
es land for the benefit of, and as an 
advancement to, his minor child, and 
the conveyance is made to a third 
party by a deed absolute in form, a 


82 P. 384, 147 
Wright, 154 P. 


Goethe, 82 P. 384, 147 
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furthermore, 
faith of fhe 
the latter such 
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conveyance is intended as a gift.°* 


[§ 169] b. Relationship between Parties’*—(1) 
In General. As a general rule, where a person pur- 
chases property with his funds, and has the title con- 
veyed to one for whom he is under a legal or moral 


obligation to provide, the presumption of resulting 


trust?” does 


apply where the 


resulting trust will arise in favor of 
the minor. Siemon v. Schurck, 29 N. 
Y. 598 [aff 33 Barb. 9]; Gilbert v. 
Gilbert, 2 Abb.Dec. (N.Y.) 256, 
IKkeyes 159, 34 How.Pr. 142. 

92. See supra § 156. 

93. Porter v. Douglass, 94 P. 591, 
7 Cal.App. 429. 

94. Payment of fiduciary fuhds for 
conveyance to persons holding fiduci- 
ary relation see infra §§ 192, 193. 

95. See supra § 155. 

96. Ala.—Swendick v. 
28  Sovts 938502 21e Alaiess 7 

Cal.—Miller v. Miller, 255 P. 1099, 
82 Cal.App. 657. 

Colo.—Doll y. Gifford, 56 P. 676, 13 
Colo.App. 67. 

Ind.—Lochenour 
Ind. 595. 

Iowa.—Hays v. Dean, 164 N.W. 770, 
182 Iowa 619. 

Me.—Staples v. Bowden, 73 A. 9 
105 Me. 177; Lane v. Lane, 16 A. 3 
80 Me. 570. 

Mad.—State v. Wingert, 104 A. 117, 
132 Md. 605; Dixon v. Dixon, 90 A. 
846, 123 Md. 44, Ann.Cas.1915D 616. 

Mass.—Lufkin v. Jakeman, 14 N.E. 
933, 188 Mass. 528. 

Neb.—Bailey v. Dobbins, 
687, 67 Neb. 548. 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 

See Dickinson vy. Davis, 43 N.H. 
647, 80 Am.D. 202 (presumption of 
trust does not arise where the pur- 
chase for another is from motives of 
love and affection). 

97. U8. Higsinbouiain v. Boggs, 
234 F. 253, 148 C.C.A. 155 [rev 222 F. 
714]. 

Ala.—Montgomery v. McNutt, 
So. 752, 214 Ala. 692. 

Colo.—Doll vy. Gifford, 56 P. 676, 138 
Colo.App. 67. 

Tll.—Crawford v. 


Swendick, 


vy. Lochenour, 61 


9, 


3, 


iS wo 


93 N.W. 


108 


Hurst, 138 N.E 


620, 307 Ill. 243; Crawford v. Hurst, 
132 N.Es 52459299 11). 503. 
Ind.—McQuaide vy. McQuaide, 168 


N.E. 500, 92 Ind.App. 370. 
Iowa.—Hays v. Dean, 164 N.W. 770, 
182 Iowa 619. 


’ Md.—State v. Wingert, 104 A. 117, 


132 Md. 605; Dixon v. Dixon, 90 A. 
846, 123 Mad. 44, Ann.Cas.1915D 616. 

Mass.—Lufkin vy. Jakeman, 74 N.E. 
933, 188 Mass, 528. 

Mont.—Clary v. Fleming, 198 P. 
546, 60 Mont. 246. 

Ohio.—Creed v. Lancaster Bank, 1 


Ohio St. 1. 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837; Hamil- 
ton v. Steele, 22 W.Va. 348. 

98. U.S.—Higginbotham v. Boggs, 
Q34I R250, 148 COA Soelrev 2229) 
714]. 

Ala.—Swendick v. Swendick, 128 So. 


not apply,®® and .the presumption is 
that the property is mtended as a gift,?™ advance- 
ment,?*® or settlement®® to the nominal purchaser, 
and no trust results in favor of the person paying.’ 
Such presumption, however, is one of fact,? and not 
of law,? and may be rebutted by evidence or circum- 
stances to the contrary.* 


But if the relationship 


593, 221 Ala. 337; Montgomery v. 
McNutt, 108 So. 752, 214 Ala. 692. 

Ark.—Camden vy. Bennett, 41 S.W. 
854, 64 Ark. 155. 

Cal.—Miller vy. Miller, 255 P. 
82 Cal.App. 657. 

Colo.—Doll v. Gifford, 56 P. 676, 13 
Colo.App. 67. 

Tll.—Crawford v. Hurst, 138 N.E 
620, 307 Ill. 243; Crawford v. Hurst, 
132 N.B. 521, 299 Ill. 508. 


Ind.—Lochenour vy. Lochenour, 61 
Ind. 595; McQuaide v. McQuaide, 168 
N.E. 500, 92 Ind.App. 370. 

Iowa.—Hays v. Dean, 164 N.W. 770, 
182 Iowa 619; In re Mahin’s Estate, 
143 N.W. 420, 161 Iowa 459. 


Md.—Powell v. Mackenzie, 112 A. 
290, 1387 Md. 266; State v. Wingert, 
LOS vA 11, 6132) eM.) 605) Dixoneve 
Dixon, 90 A. 846, 123 Md. 44, Ann.Cas. 
1915D 616; Johnson v. Johnson, 53 A. 
792, 96 Md. 144. 


Neb.—Bailey v. Dobbins, 93 
687, 67 Neb. 548. 


N.J.—Herbert vy. Alvord, 72 A. 946, 
75 N.J.Eq. 428. 


Ohio.—Creed v. Lancaster Bank, 1 
Ohio St. 1. 


Or.—De Roboam vy. Schmidtlin, 92 
P. 1082, 50 Or. 388. 

W.Va.—-Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837; Ham- 
ilton vy. Steele, 22 W.Va. 348. 

99. Powell v. Mackenzie, 112 A. 
290, 137 Md. 266; Herbert v. Alvord, 
72 A. 946, 75 N.J.Eq. 428; De Roboam 
v. Schmidtlin, 92 P P. 1082, 50 Or. 388. 

1. U.S.—Higginbotham v. Boggs, 
234 EF. .253, 148 C.C.A. 155° [rev. 222 EB: 
714]; Cole v. Thompson, 169 F. 729. 


Ark.—Camden v. Bennett, 41 S.W. 
854, 64 Ark. 155. 


‘I ays v. Dean, 164 N.W. 770, 
182 Iowa 619; De France v. Reeves, 
125 N.W. 655, 148 Iowa 3848. 

Md.—Johnson y. Johnson, 53 A. 792, 
96 Md. 144. 


N.J.—Herbert v. Alvord, 72 A. 946, 
> N.di.Ea. 428. 

Or.—De Roboam v. Schmidtlin, 92 
Ps 10823 150 Ori “S88. 


W.Va.—Hamilton vy. 
Va. 

2. Powell v. Mackenzie, 112 A. 290, 
137 Mad. 266; State v. Wingert, 104 
A. 117, 182 Md. 605; Dixon v. Dixon, 
90 A. 846, 123 Md. 44, Ann.Cas.1915D 
616; Hamilton v. Steele, 22 W.Va 


48. 


3. Powell v. Mackenzie, 112 A. 290, 
137 Ma. 266; State v. Wingert, 104 A. 
LAC L382 Md. 605; Dixon vy. Dixon, 90 
A. 846, 123 Md. 44, Ann.Cas.1915D 616: 
Hamilton Vv. Steele, 22 W.Va. 348. 


4 lJowa.—Hays v. Dean, 164 N.W. 


1099, 


NW. 


Steele, 22 W. 


348. 


770, 182 Towa 619. 

Md.—Powell v. Mackenzie, 112 A. 
290, 187° Md. -266. 

Mont.—Clary v. Fleming, 198 Pp. 
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is one as to which there is no such obligation, the 
trust will arise.® <A statutory prohibition of re- 
sulting trusts* applies where the consideration for 
the purchase of property is furnished by a person 
and title is made to a relative.’ Where a parent 
furnishes the consideration for the purchase of prop- 
erty as an advancement to a child, and has the title 
made to the child’s husband, a resulting trust does 
not arise in favor of the parent,* and a statutory 
exception that a resulting trust may arise where 
the grantee takes the title as an absolute conveyance 
without the knowledge or consent of the person pay- 
' ing the consideration® does not apply;?° a resulting 
trust, however, arises in favor of the child,*? unless 
she consented that her husband take the title in 
such instance,!? or unless there is a statutory pro- 
hibition of resulting trusts.t1* If money is loaned 
to a son-in-law on that person’s security and is 
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used to purchase property, no trust arises in be- 
half of the lender’s daughter.** 


[§ 170] (2) Husband and Wife—(a) In General. 
A resulting trust may be established between hus- 
band and wife. However, the principles of pur- 
chase money resulting trusts do not apply to the 
transactions of husband and wife in furnishing a 
home for themselves,!® the question merely being one 
of ownership of furniture.+* 


[§ 171] (b) Payment by Husband with Title in 
Wife or Jointly1S—aa. In General. A purchase by 
a husband with a conveyance to a trustee on an ex- 
press trust in favor of the wife necessarily eliminates 
a resulting trust in favor of the husband.1® Further, 
the rules relative to a resulting trust in favor of the 
person paying the purchase money for property con- 
veyed to another?° by reason of presumption of law?! 
do not apply where the conveyance is made to wife 


546, 60 Mont. 246. 

N.J.—Herbert v. Alvord, 72 A. 646, 
75 N.J.Eq. 428. 

W.Va.—Hamilton v. 
Va. 348. 

5. Doll v. Doll, 155 N.W. 226, 99 
Neb. 82. 


6. See supra § 156. 


7. See statutory provisions; 
cases infra this note. 


[a] In Kansas, where a person 
furnished the consideration for land, 
but had the title made to a son-in-law, 
under Gen. St. (1868) c 114 § 6, title 
vested absolutely in the grantee and 
no trust resulted. Acker v. Priest, 61 
“N.W. 235, 92 Iowa 610 (construing 
and applying Kansas law). 


[b] In Kentucky prohibition of St. 
§ 2353 applies to a purchase by a 
step-father so as to permit no trust 
in the step-son. Bybee v. Wilson, 245 
S.W. 295, 196 Ky. 644. 


[c] In Michigan, under How. St. 
Annot. (1912) § 10675, a verbal agree- 
ment of deceased to will money to a 
niece, in consideration of his broth- 
er’s exchanging property for his ben- 
efit, did not create a resulting trust. 
Signs v. Bush’s Estate, 165 N.W. 820, 
199 Mich. 192. 


{d] In Minnesota, where a person 
purchased property, and took a deed 
in the name of a niece, there was no 
resulting trust in his favor, notwith- 
standing the niece executed the deed 
in blank, and both deeds were in his 
possession at death. Nash v. Kir- 
schoff, 208 N.W. 193, 166 Minn. 464. 


[e] In New York (1) payment by 
uncle, conveyance to niece, is with- 
in prohibition of 1 Rev. St. § 51. Fa- 
gen v. McDonnell, 100 N.Y.S. 641, 115 
App.Div. 89, 37 N.Y.Civ.Proc. 335 [aff 
RANG 12) dod. Ney. .ollb, and nears, 
den 102 N.Y.S. 1135, 116 App.Div. 923]. 
(2) So, where uncle purchased land, 
title in nephew, no trust arises. Hoar 
v. Hoar, 1 N.Y.S. 379, 48 Hun 314 [aff 
QGMN a bo. Lam, IN.) 73:0). 

8. U.S.—Cole v. Thompson, 169 F. 
729. 

Ga—Hawks v. Sailors, 13 S.H. 638, 
87 Ga. 234. 

Ind.—Lewis v. Stanley, 45 N.E. 693, 
47 N.B. 677, 148 Ind. 351; Noe v. Roll, 
33 N.B. 905, 184 Ind. 115; Baker v. 
Leathers, 3 Ind. 558; Heath v. Carter, 
50 N.E. 318, 20 Ind.App. 83. 

Mo.—Wacker v. Wacker, 
835, 147 Mo. 246. 


N.C.—Butler v. McLean, 29 S.H. 416, 
122 N.C. 357. 


Steele, 22 W. 


and 


48 S.W. 


] 


Ohio.—Fisher v. Fisher, 30 Ohio Cir. 
Ct. 606. 


Pa.—Peiffer v. Lytle, 58 Pa. 386. 


S.C.—Rogers v. Rogers, 29 S.H. 812, 
52 S.C. 388. 


9. See supra § 156. 


10. See statutory provisions; 
eases infra this note. 


[a] In Kentucky (1) the exception 
of St. § 2353 does not apply where an 
indenture deed recites the part pay- 
ment by a father as advancement to 
his daughter, title being taken in the 
name of her husband (Dalzell v. Dal- 
zell, 185 S.W. 1107, 170 Ky. 297), (2) 
since the daughter’s consent to title 
being taken in the name of her hus- 
band will be implied (Dalzell v. Dal- 
zell, Supra). 

li. Lewis v. Montgomery Mut. 
Bldg., etc., Assoc., 70 Ala. 276; Free- 
land v. Williamson, 119 S.W. 560, 220 
Mo. 217; Beringer v. Lutz, 41 A. 643, 
188 Pa. 364; Steagall v. Steagall, 17 
SH (56, 90) Van 73: 


In Georgia (1) where, before 
the Married Woman’s Act (Acts 
[1866] p 146), under Code (1863) § 
1702, a married woman received a gift 
of money to her personally from her 
father and delivered it to her husband 
to buy a home, which he bought, tak- 
ing title in his own name without her 
consent, such title was impressed 
with an implied trust in her favor 
(Endsley v. Taylor, 85 S.H. 852, 143 
Ga. 607; Crawford v. Manson, 8 S.E. 
54, 82 Ga. 118), (2) the husband’s 
relation to the property being the 
same as if the money belonged to a 
stranger (Endsley v. Taylor, supra). 


[b] In Indiana (1) under Rev. St. 
(1881) § 2976, where a voluntary con- 
veyance of real estate is made to the 
grantor’s son-in-law. to hold in trust 
for the daughter, and the grantee 
sells the land and uses the proceeds 
to purchase other land in his own 
name without the wife’s knowledge or 
consent, a resulting trust will arise. 
Noe v. Roll, 33 N.E. 905, 134 Ind. 115. 
(2) Where a conveyance of realty is 
voluntarily made to a son-in-law in 
trust for the latter’s wife, and no 
trust relation then existed, and there 
was no breach of trust or confidence 
by reason of such conveyance, a re- 
sulting trust does not arise under 
Rey. St. (1881) § 2976. Noe v. Roll, 
supra. (3) Rev. St. (1881) § 2976, 
providing that a resulting trust may 
arise where, by agreement, the party 
to whom the conveyance was made 
to hold in trust for the party paying 
the consideration, does. not apply 
where there is no such agreement. 


and 


Noe v. Roll, supra. 


12. Lewis v. Stanley, 45 N.E. 693, 
47 N.E. 677, 148 Ind. 351. 


13. See supra note 7. 


14. Rayborn v. Grand Lodge of Il- 
linois of Independent Order of Odd 
Fellows, 234 Ill.App. 183. 

Loan of purchase money generally 
see supra § 167. 


15. O’Brien v. O’Brien, 152 N.E. 80, 
ae Mass. 308. And see infra §§ 171—_ 

16. Holohan vy. 
E78S L308 Or Vote 


17. Holohan v. McCarthy, supra. 


Ownership of household goods see 
Husband and Wife § 37. 


18. Purchase by husband in name 
of wife in frand of creditors as cre- 
ating resulting trust for benefit of 
ae ae see Fraudulent Conveyances 

19. Alexander vy. 
Mo. 228. 

Resulting trust from conveyance 
bye high intermediary see infra notes 

—49. 

20. Colo.—Foster y. Berrier, 89 P. 
787,39 Colo. 398. 


McCarthy, 281 P,. 


Warrance, 17 


D.C.—McCartney v. Fletcher, 11 
App.D.C. 1. 

Ky.—Traughber vy. King, 32 S.W. 
(2d) 8, 18, 285 Ky. 658 [quot Cyc]. 

Minn.—Sieger y. Sieger, 202 N.W. 
742, 744, 162 Minn, 322, 42 A.L.R. 1 
[eit Cyc]. 

Neb.—Van Etten v. Passumpsic 


Pines Bank, 113 N.W. 163, 79 Neb. 


N.Y.—Scott v. Calladine, 29 N.Y.S. 
630, 79 Hun 79 [aff 41 N.E. 90, 145 N. 
Yu. G39; 


N.C.—Ricks v. Wilson, 70 S.E. 476, 
154 N.C. 282; Flanner vy. Butler, 42 
S.E. 547, 181 N.C. 155. 


Okl.—Barnes v. Morris, 231 P. 466, 
105 (OK 1720 fauo0t Cyc 


Or.—Hayes v. Horton, 81 P. 386, 46 
Or: 597: 


W.Va.—Lockhard v. Beckley, 10 W. 
Va. 87. 


See Rossiter v. Shulz, 185 P. 997, 
43 Cal.App. 716 (dictum). 


See also supra § 154. 


21. Ill.—Dodge v. Thomas, 107 N. 
BH. 261, 7° 266.00), . 76," Ann. Cachitgi7e 
1097; Bachseits v. Leichtweis, 100 N. 
H. 197, 256 Ill. 357; Dorman vo Dore 
man, 58 N.H. 235, 187 Ill. 154, 79 Am. 
S.R. 210. 


For later cases, developments and changes in the law see Annotations sama title end section number, 
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of person paying the money. Whether a resulting 
trust arises is purely a question of intention,?? and 


TRUSTS 


while ordinarily it will be presumed, in the absence 


Iowa.—Mossestad v. Mossestad, 167 
N.W. 838, 183 Iowa 311. 


Mass.—Sigel v. Sigel, 131 N.B. 316, 
238 Mass. 587. 


N.J.—Vigne v. Vigne, 130 A. 816, 
98 N.J.Eq. 274. 


S.D.—First Nat. Bank v. 
137 N.W. 51, 29 S.D. 555. 


See Long v. King, 23 So. 534, 117 
Ala. 423 (dictum). 


[a] Presumption of intent does 
not apply. Mullong y. Schneider, 134 
N.W. 957, 155 Iowa 12; Walton v. 
Divine, 20 Barb. (N.Y.)_9; Taylor v. 
Miles, 25 P. 143, 19 Or. 550. See supra 
$55: 

22. Ala.—Montgomery v. McNutt, 
108 So. 752, 214 Ala. 692. 


Ark.—Jones v. Jones, 175 S.W. 520, 
118 Ark. 146. 


Til.—Kartun v. .Kartun, 180 N.E. 
423, 347 Ill. 510; John v. John, 153 
N.E. 363, 322 Ill. 236; Dodge v. Thom- 
as, 107 N.E. 261, 266 Ill. 76, Ann.Cas. 
1915C 1097; Skahen v. Irving, 69 N.E. 
510, 206 Ill. 597. 


N.J.—Pearson y. Pearson, 
Eq. 250. 


Eng.—Re Hobson, 7 Terr.L. 182. 


See Haliday v. Haliday, 56 App.D.C. 
179, 11 F.(2d) 565. (dictum). 

[a] Advancement.—(1) Whether a 
purchase in the name of a wife is an 
advancement is a question of inten- 
tion. Dodge v. Thomas, 107 N.E. 261, 
266 2, 76, Ann.Cas.1915C 1097. (2) 
If it was the intention, when a con- 
veyance was made to a wife, to confer 
a beneficial interest upon her, the hus- 
band, paying the purchase money, 
cannot put a different construction on 
the transaction at a subsequent time. 
Dodge v. Thomas, supra. 


23. U.S.—Yeo v. Cohen, 6 F.(2d) 
411; Higginbotham v. Boggs, 234 F. 
258, 148 C.C.A. 155 frev 222 Fy 714]. 


Ala.—Montgomery v. McNutt, 108 
So. 752, 214 Ala. 692; McNaron y. Mc- 
Naron, 99 So. 116, 210 Ala. 687. 


Ark.—Norsworthy v. Hicks, 281 S. 
W. 660, 170 Ark. 877; Doyle v. Davis, 
192 S.W. 229, 127 Ark. 302; Jones v. 
Jones, 175 S.W. 520, 118 Ark. 146; 
Hubbard v. McMahon, 176 S.W. 122, 
L117 Ark. 563; Wood v. Wood, 172 S. 
W. 860, 116 Ark. 142; Mayers v. Lark, 
UES. So. WwW, 1093,-113 Ark, 20%sHall v. 
Cox, 149 S.W. 80, 104 Ark. 303; Car- 
penter v. Gibson, 148 S.W. 508, 104 
Ark. 32; Harbour v. Harbour, 146 S. 
W. 867; Spradling v. Spradling, 142 
S.W. 848, 101 Ark. 451; Wood v. Wood, 
140 S.W. 275, 100 Ark. 370; Foster 
vy. Treadway, 136 S.W. 934, 98 Ark. 
452; Poole v. Oliver, 117 S.W. 747, 89 
Ark. 85; Hamby v. Brooks, 111 Siw. 
2TT, 86 "Ark. 448; Milner v. Freeman, 
40 "Ark. 62. See Keith v. Wheeler, 
151 S.W. 284, 105 Ark. 318 (dictum). 


Colo.—Cortez Land & Securities Co. 
v. Stabler, 268 P. 526, 84 Colo. 64; 
Fagan v. Troutman, 138 P. 442, 25 
Cole. App. 251 [rev 135 P. 122, 24 Colo. 
App. 473]. See Doll v. Gifford, 56. Pe 
676, 13 Colo.App. 67 (dictum). 


Mather, 


25 N.J. 


Conn.—Wilson vy. Warner, 93 A. 5338, 
89 Conn. 243. 
DiC: —@iffor vin (Cifio,, 441. Spp. D.C. 


917 [cert den 36 S.Ct. 448, 241 U.S. 
660, 60 L.Ed. 1226]; Braxton v. Johns- 
ton, 84 App.D.C. 386; McCartney v. 
Fletcher, tt App. DiC. (22 

Ga.—Vickers v. Vickers, 65 S.H. 885, 
133 Ga. 383, 24 L.R.A.N.S, 1043. 

Hawaii.—Jones v. Jones, 30 Hawaii 
565. 


Ill.—-Kartun v. 180 N.E. 


Kartun, 


423, 347 Ill. 510; John v. John, 153 N. 
E. 368, 322 Ill. 236; Lutyens v. Ahl- 
HOE TEM INT Dee ai) AOS a lile Malale Eso ee 
v. Cornell, 129 N.H. 94, 295 Ill. 508; 
Hinshaw v. Russell, 117 N.BH. 406, 280 


Ill. 235; Hartley v. Hartley, 117 N. 
Hy. 69, 2797 Ti, 5985 Kern v. Beatty, 
TOF INSDE 04 e267 Ll 1A ee DOase iV. 


Thomas, 107 N.E. 261, 266 Ill. 76, Ann. 
Cas.1915C 1097; Bachseits v. Leicht- 
weis, 100 N.E. 197, 256 Ill. 357. See 
Link v. Emrich, 178 N.E. 480, 346 Ill. 
238; Maciejewska v. Jarzombek, 90 
INGHIG? 2 Oilegeoe oar TNeme nl ciosmin \VVarelS htum Vie 
Wright, 89 NH: 789,242 QIIl. wd, 26 
L.R.A.N.S. 161 (all dictum). 

Ind.—McQuaide v. McQuaide, 
N.E. 500, 92 Ind.App. 370. 

Iowa.—Turner v. Lambert, 199 N. 
W. 415, 198 Iowa 507; Mossestad v. 
Mossestad, 167 N.W. 83, 183 Iowa 311; 
Mullong v. Schneider, 134 N.W. 957, 
155 Iowa 

Kan.—Clester v. Clester, 135 P. 996, 
90 Kan. 638. 


Ky.—Traughber v. King, 32 S.W. 
CAG) 8 Loy ee so) ey.n05'S: [quot Cyel. 


16 A. 323, 80 


168 


Me. 
Me. 570 


Mass.—Liberty Trust Co. v. Hayes, 
138 N.E. 582, 244 Mass. 251; Sigel v. 
Sigel, 131 N.H. 316, 238 Mass. 587. 


Minn.—Sieger vy. Sieger, 202 N.W. 
742, 744, 162 Minn. 322, 42 A.L.R. 1 
[eit Cyc]. 

Mo.—Wimbush v. Danford, 238 S. 
W. 460, 292 Mo. 588. 


Neb.—Van Etten v. Passumpsic 
Savings Bank, 113 N.W. 163, 79 Neb. 
632; Veeder v. McKinley-Lanning L. 
& T. Co., 86 N.W. 982, 61 Neb. 892; 
eg v. Greder, 70 N.W. 921, 51 Neb. 
365. 


N.H.—Lahey v. Broderick, 
354, 72 N.H. 180: 


N.J.—Shotwell v. Stickle, 90 A. 246, 
83 N.J.Eq. 188; Yetman vy. Hedgeman, 
88 A. 206, 82 N.J.Eq. 221; McGee v. 
McGee, 86 A. 406, 81 N.J.Eq. 190 [rev 
79 A. 268, 78 N.J.Hq. 430]; Whitley 
vy. Ogle, 47 N.J.Eq. 67. 


55 A. 


N.Y.—kKushlowitz v. Blum, 235 N. 
Y.S. 661, 134 Misc. 607. 

N.C.—Whitten v. Peace, 124 S.E. 
571, 188 N.C. 298; Nelson v. Nelson, 
96 S.E. 986, 176 N.C. 191; Maxton 
Realty Co. v. Carter, 86 S.E. 714, 170 
N.C. 5; Singleton vy. Cherry, 84 S.E. 
698, 168 N.C. 402; Ricks vy. Wilson, 70 
S:-H.. 476, 154 N,.C...282;. Planner vy. 


Butler, 42 S.H. 547, 131 N.C. 155. See 
Kelly Springfield Tire Co. v. Lester, 
130 S.E. 45, 190 N.C. 411 (dictum). 

N.D.—Roberge v. Roberge, 180 N. 
W. 15, 46 N.D. 402. 


Ohio.—Bernhardt vy. Bernhardt, 28 
Ohio Cir.Ct. 686. 


Okl.—Exchange Trust Co. v. God- 
frey, 261 P. 197, 128 Okl. 108; Sango 
v. Sango, 232 P. 49, 50, 105 Okl. 166 
[quot Mendenhall v. Walters, 157 P. 
732, 538 Okl. 603]; Barnes v. Morris, 
231 P. 466, 105 Okl. 17, 20 [quot Cyc]; 
Yates v. Yates, 219 P. 705, 93 Okl. 94; 
Mendenhall v. Walters, 157 P. 732, 
733, 53 OKI. 598) [icit Cye]. 


Or.—Holohan vy. McCarthy, 281 P. 
178; 130) (Or, 57s ecbHlay.es!, Ve. Hortons 
81 P, 386, 46 Or. 597; Taylor v. Miles, 
25 P. 143, 19 Or. 550. 

Pa.—Gassner v. Gassner, 124 A. 483, 
280 Pa. 313; Casciola v. Donatelli, 67 
A. 901, 218 Pa. 624; Wylie v. Mansley, 
6 Pa.Co. 205. 

Tex.—Kennedy v. Kennedy, 
App.) 210 S.W. 581. 

Vt.—Corey v. Morrill, 42 A. 976, 71 


Civ: 


693, 262 Ill. 376; 
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of circumstances showing a contrary intent, that 
conveyance was intended as a gift,?* settlement,’ * 


Vt. 51; Bent v. Bent, 44 Vt. 555; Wal- 
lace v. Bowen, 28 Vt. 638. 


Va.—Taylor v. Delaney, 86 S.E. 831, 
18 Va. 203 


Washoe nenny v. Schwabacher, 104 
phe ce 54 Wash. 689, 132 Am.S.R. 


W.Va.—Boyd v. Boyd, 155 S.E. 303, 
109 W.Va. 766; Ludwick v. Johnson, 
68 S.E. 117, 67 W.Va. 499; Johnson v. 
Ludwick, 52 S.E. 489, 58 W.Va. 464; 
Deck v. Tabler, 23 S.E. 721, 41 W.Va. 
332, 56 Am.S.R. 837. 


N.S.—Challoner v. Challoner, [1930] 
4 Dom.L.R. 18. 


fom al cena v. Slater, 13 Ont.W.N. 


[a] Basis.—The inference is based 
on the common knowledge and ex- 
perience of mankind in regard to the 
motives that usually accompany 
transactions of that character. 
Wright v. Wright, 89 N.E. 789, 242 Ill. 
71, 26 DR.A.N-S. 161. 


[b] Beason for rule.—The hus- 
band is under obligation to support 
the wife. Montgomery v. McNutt, 
108 So. 752, 214 Ala. 692; Spradling 
v. Spradling, 142 S.W. 848, 101 Ark. 
451.5" (Ciffo va Ciffio, 44. App.D:Ci21i% 
[cert den 36 S.Ct. 448, 241 U.S. 660, 60 
L.Ed. 1226]; McCartney v. Fletcher, 
11 App.D.C. 1; Jones v. Jones, 30 Ha- 
wali 565; Lutyens v. Ahlrich, 138 N. 
BY. 50, 308 Tl’ 113° Rieks ve Walson, 
70 S.E. 476, 154 N.C. 282; Exchange 
Trust Co. v. Godfrey, 261°P. 197, 128 
Okl. 108; Yates v. Yates, 219 P. 705, 
93 Okl. 94; Mendenhall v. Walters, 
157 Pit325 1335 bo OKLED OS! Fert yells 
Bent y. Bent, 44 Vt. 555. 


General presumption of gift where 
husband purchases property with his 
own funds and causes conveyance to 
be made to wife see Husband and 
Wife § 298. 

24. D.C.—Ciffo v. Ciffo, 44 App.D. 
C. 217 [cert den 36 S.Ct. 448, 241 U.S. 
660, 60 L.Ed. 1226]; McCartney v. 
Fletcher, 11 App.D.C. 1. 

Tll—McKey v. Cochran, 104 N.E. 
Skahen v. Irving, 69 
N.E. 510, 206 Ill. 597; Goelz v. Goelz, 
CIN. ET 6,005. TI 33: 

Ind.—Price v. Brittain, 
620, 80 Ind.App. 294 

TIowa.—Turner v. Lambert, 199 N. 
W. 415, 198 Iowa 507. 


Ky.—Traughber v. King, 32 S.W. 
(2dr 8, L323 51Ky.) 658 [quot Cyc]: 


Me.—Price v. Kane, 20 S.W. 609, 112 
Me. 412. 


Mass.—Cormerais v. Wesselhoeft, 
114 Mass. 550. F 


Minn.—Sieger v. Sieger, 
742, 744, 162 Minn. 322, 
[cit Cyc]. 


Mo.—Clark v. Clark, 18 S.W.(2d) 77, 
322 Mo. 1219: Clark v. Clark, 4'Sew: 
(2a) 807, 319 Mo. 6591; ‘Thierry> vy. 
Thierry, 249 S.W. 946, 296 Mo. 25; 
Bender v. Bender, 220 S.W. 929, 281 
Mo. 473; Hast v. Davis, 204 S.W. 402; 
Tlgenfritz Va llgenfritz, 22 Siw. 786, 
116 Mo. 429; Costello v. Brune, 272 S. 
W. 1056, 217 Mo.App. 587. See Ste- 
vens v. Stevens, 273 S.W. 1066, 309 
Mo. 130 (presumption of provision). 


Neb.—Woodward v. Woodward, 131 
N.W. 188, 89 Neb. 142. 


N.J.—Shotwell v. Stickle, 90 A. 246, 
83 N.J.Eq. 188; Yetman y. Hedgeman, 
88 A. 206, 82 'N.J.Eq. 221; McGee v. 
McGee, 86 A. 406, 81 N.J. Eq. 190 [rev 
1 SNOING 268, 78 N.J.Eq. 430]; Herbert vy. 
Alvord, 72 A. 946,15 N.J.Eq. 428; 
Pearson v. Pearson, 25 N.J.Eq. 250. 


137 N.E. 


202 N.W. 
42 ALR. 1 
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25 ; 2 pues : OS 
or advancement?® to the wife, and not as a re- | sulting trust in favor of the husband,’* and no 


N.C.—Ricks v. Wilson, 70 S.E. 476, 
154 N.C. 282. 

N.D.—Roberge v. 
W. 15, 46 N.D. 402. 

Okl.——Barnes v. Morris, 
105 Okl. 17, 20 [quot Cyc]. 

Or.—De Roboam y. Schmidtlin, 
P. 1082, 50 Or. 388. 

Tenn.—Ferguson v. Booth, 160 S.W. 
67, 128 Tenn. 259, Ann.Cas.1915C 1079. 

[a] Reason for rnle.—The husband 
is under an obligation to support the 
wife. Ciffo v. Ciffo, 44 App.D.C. 217 
{eert den 86 S.Ct. 448, 241 U.S. 660, 
60 L.Ed. 12261; McCartney v. Fletch- 
er, 11 App.D.C. 1; Ricks v. Wilson, 70 
S.E. 476, 154 N.C. 282. 

[b] Where deed does not intimate 
intention, that the property is to be 
held in trust for the husband, a pri- 
ma facie case is made out that he in- 
tended the conveyance to be a pro- 


Roberge, 180 N. 


231 P. 466, 


92 


vision or settlement for the wife, and} 


not a resulting trust. Viers v. Viers, 
Mouse. 395, 0075. Mo. 4445. "Curd tv. 
Brown, 49 S.W. 990, 148 Mo. 82. 


25. U.S.—Smithsonian Inst. Vv. 
Meech, 18 S.Ct. 396, 169 U.S. 398, 42 
L.Ed. 793 [rev 8 App.D.C. 490]; Hig- 
ginbotham v. Boggs, 234 F. 253, 148 
C:CA155 [rey 222-F. 714]. 


Ala.—Swendick v. Swendick, 128 
So. 593, 221 Ala. 337; Montgomery v. 
McNutt, 108 So. 752, 214 Ala. 692; 
Waddail v. Vassar, 72 So. 14, 196 Ala. 
184. See Long y. King, 23 So. 534, 
117 Ala. 423 (dictum). 


Ark.—Jones v. Jones, 175 S.W. 520, 
118 Ark. 146; Hubbard v. McMahon, 
176 S.W..122, 117 Ark. 563; Foster v. 
Treadway, 136 S.W. 934, 98 Ark. 452; 
Chambers v. Michael, 74 S.W. 516, 71 
Ark. 373; Milner v. Freeman, 40 Ark. 
62. See Keith v. Wheeler, 151 S.W. 
284, 105 Ark. 318 (dictum). 


Colo.—Cortez Land & Securities Co. 
v. Stabler, 268 P. 526, 84 Colo. 64. 
See Dall v. Gifford, 56 P. 676, 13 Colo. 
App. 67 (dictum). 

D.C.—Ciffo v. Ciffo, 44 App.D.C. 217 
[cert den 36 S.Ct. 448, 241 U.S. 660, 
60 L.Ed. 1226]; McCartney y. Fletch-, 
Charl PADDED-C. 1. 


Il].— Kartun y. Kartun, 180 N.HE. 
423, 347 Ill. 510; John v. John, 153 N. 
BE. 363, 322 Ill. 236; Scott v. Cornell, 
129 N.E. 94, 295 Ill. 508; Hinshaw v. 
Russell, 117 N.E. 406, 280 Ill. 235; 
Hartley v. Hartley, 117 N.E. 69, 279 
Ill. 593; Kern vy. Beatty, 107 N.E. 794, 
267 Ill. 127; Dodge v. Thomas, 107 N. 
E. 261, 266 Ill. 76, Ann.Cas.1915C 1097; 
McKey v. Cochran, 104 N.BE. 693, 262 
Ill. 876; Bachseits v. Leichtweis, 100 
N.E. 197, 256 Ill. 357; Deuter v. Deu- 
ter, 73 N.E. 453, 214 Ill. 308; Skahen 
Ve) irvine,’ 694 N.B) "510, 206: T1597: 
Dorman vy. Dorman, 58 N.E. 235, 187 
Till. 154, 70 Am.S.R. 210; Goelz v. 
xoelz, 41 N.E. 756, 157 Ill. 33. See 
Link v. Emrich, 178 N.E. 480, 346 Ill. 


238; Wright v. Wright, 89 N.E. 789, 
247 Ti 71, 26 EeR.AUN.S, 161 (both 
dictum). 


Ind.—Lochenour v. Lochenour, 61 
Ind. 595; McQuaide v. McQuaide, 168 
N.E. 500, 92 Ind.App. 370; Koehler v. 
Koehler, 121 N.E. 450, 75 Ind. App. 510. 


Iowa.—Mossestad v. Mossestad, 167 
.N.W. 83, 183 Iowa 311; De France y. 
Reeves, 125 N.W. 655, 148 Iowa 348; 
Hagan v. Powers, 72 N.W. 771, 103 
Towa 593; Sunderland y. Sunderland, 
19 Iowa 325. 


Ky.—Traughber v. King, 32 S.W. 
(2d) 8, 13, 235 Ky. 658 [quot Cyc]. 

Me.—Lane v. Lane, 16 A. 323, 80 Me. 
570; Spring v. Hight, 22 Me. 408, 39 
Am.D. 587. 


Mass.—lLiberty Trust Co. v. Hayes, 


138 N.E. 588, 244 Mass. 251; Whitten 
v. Whitten, 3 Cush. 191. 
Minn.—Sieger v. Sieger, 202 N.W. 


T4244, 162 Minn. 322, 42 AvIAR, 1 
[eit Cyc]. 

Miss.—Wilson v. Beauchamp, 50 
Miss. 24. 


Mo.—Gililand vy. Gililand, 10 S.W. 
139, 96 Mo. 522. 


Neb.—Van Etten v. Passumpsic 


Savings Bank, 113 N.W. 1638, 79 Neb. 
632; Veeder v. McKinley-Lanning L. 
& T. Co., 86 N.W. 982, 61 Neb. 892; 

pm IGLAY., 14 NEW: 320373 UNeb: 


-N.H.—Dickinson v. Davis, 43 N.H. 
647, 80 Am.D. 202. 

N.J.—Herbert v. Alvord, 72 A. 946, 
75 N.J.Eq. 428. 

INuY.——-Seott -v.. Calladine, 29° N-Ycs. 
630, 79 Hun 79 [aff 41 N.H. 90, 145 N. 
Y. 639]; Walton v. Divine, 20 Barb. 9. 

N.C.—Egerton v. Jones, 12 8.1. 434, 
1107 GNGGy 284.2: 

Ohio.—Bernhardt v. Bernhardt, 28 
Ohio Cir.Ct. 686. 

Okl.—Sango v. Sango, 232 P. 49, 50, 
105 Okl. 166 [quot Mendenhall v. Wal- 
ters, 157 PB. 732, 53 Okl. 603]; Barnes 
v. Morris, 231 P. 466, 105 Okl. 17, 20 
[quot Cye]s “Yates: v. Yates; 249 §. 
705, 93 OkKl. 94; Mendenhall v. Wal- 
ters; 157 Ps 732, 733, 53 Okl +598 [cit 
COyveuls 

Or.—Neppach v. Norval, 240 P. 883, 
116 Or. 593 Treh den 242 P. 605]; De 
Bobeam y. Schmidtlin, 92 P. 1082, 50 
Or. 388; Hayes v. Horton, 81 P. 386, 
46 Or. 597; Taylor v. Miles, 25 P. 143, 
19 Or. 550. 

Vt—Bent v. Bent, 44 Vt. 555. 


W.Va.—Boyd v. Boyd, 155 S.E. 303, 
109 W.Va. 766; Deck v. Tabler, 23 S. 
BE. 721, 41 W.Va. 382, 56 Am.S.R.°837. 

Can.—Scheuerman y. Scheuerman, 
52 Can.8.C. 625, 628 [per Idington, J.] 
[rev 8 Alta.L. 417]. 

N.S.—Challoner v. Challoner, [1930] 
4 Dom.L.R. 18. 


Ont.—McLeod vy. Curry, 51 Ont.L. 
68, 64 Dom.L.R. 684. 
N.W.Terr.—Re Hobson, 7 Terr.L. 


182. : 

See Rossiter v. Shulz, 185 P. 997, 
43 Cal.App. 716; Soar v. Foster, 4 
Kay & J. 152, 70 Reprint 64 (both 
dictum). 

[a] Basis.—The inference is based 
on the common knowledge and experi- 
ence of mankind in regard to the mo- 
tives that usually accompany transac- 
tions of that character. Wright v. 
Wright, 89 N.E. 789, 242 Ill. 71, 26 L. 
IRVASIN. Saalouls 


[b] Leading case.—Skahen v. 
Irving, 69 N.BH. 510, 206 Ill. 597. See 
Haliday v. Haliday, 56 App.D.C. 179, 
11 F.(2d) 565, 568 (so saying). 


[c] Reason for trule-—The hus- 
band is under an obligation to sup- 
port his wife. Montgomery v. Mc- 
Nutt, 108 So. 752, 214 Ala. 692: Ciffo 
v. Ciffo, 44 App.D.C. 217 [cert den 36 
S.Ct. 448, 241 U.S. 660, 60 L.Ed. 1226]; 
McCartney v. Fletcher, 11 App.D.C. 1; 
Yates v. Yates, 219 P. 705, 93 Ok. 
94; Mendenhall v. Walters, 157 P. 
732, 738, 538 Okl. 598 [cit Cyc]; Bent 
v. Bent, 44 Vt. 555, 


General presumption of provision 
for wife where husband purchases 
property with his own funds and has 
property conveyed to his wife see 
Husband and Wife § 275 note 93 [a]. 


26. U.S.—Yeo v. Cohen, 6 F.(2d) 
411; Higginbotham y. Boggs, 234 F. 


253, 148 C.C.A. 155 [rev 222 F. 714]. 

Ala.—Swendick v. Swendick, 128 - 
So. 593, 221 Ala. 3387; McNaron y. Mc- 
Naron, 99 So. 116, 210 Ala. 687; Wad- 
dail v. Vassar, 72 So. 14, 196 Ala. 184. 
See Rose vy. Gibson, 71 Ala. 35 (dic- 
tum). 

Ark.-—Hall v. Cox, 149 S.W. 80, 104 


Ark. 303; Carpenter v. Gibson, 148 S. 
W. 508, 104 Ark. 32; Harbour v. Har- 
bour, i46 S.W. 867; Wood v. Wood, 


140 S.W. 275, 100 Ark. 370; Hamby v. 
Brooks, 111 S.W. 277, 86 Ark. 448; 
Chambers vy. Michael, 74 S.W. 516, 71 
Ark, 373. 

Colo.—Fagan v. Troutman, 138 P. 
442, 25 Colo.App. 251 [rev 135 P. 122, 
24 Colo.App. 473]. See Doll v. Gif- 
ford, 56 P. 676, 13 Colo.App. 67 (dic- 
tum). 

D.C.—Ockstadt vy. Bowles, 34 App. 
D.C. 58; McCartney ~v. EKletchers Fr 
App.1d-Coak. 


Ill—kKartun v. Kartun, 180 N.E. 
423, 347.111. 510; ,Lutyens v. Ahlrich, 
138 N.E. 50, 308 Tl. 11; MecKey v. 
Cochran, 104 N.E. 693, 262 Ill. 376; 
Deuter v. Deuter, 73 N.E. 453, 214 Ill. 
308; Goelz v. Goelz, 41 N.E. 756, 157 
Ill. 38; Sweet v. Dean, 43 [l]l.App. 650. 


Iowa.—vTurner v. Lambert, 199 N. 
W. 415, 198 Iowa 507; Mossestad v. 
Mossestad, 167 N.W. 83, 183 Iowa 311; 
De France v. Reeves, 125 N.W.. 655, 
148 Iowa 348; Sunderland v. Sunder- 


land, 19 Iowa 325. 


Ky.—Traughber v. King, 32 S.W. 
(2d) 8, 13, 235 Ky. 658 [quot Cyc]. 

Me.—Staples v. Dowden, 73 A. 999, 
105 Me. 177; Danforth v. Briggs, 36 
A. 452, 89 Me. 316. 


Md.—Johnson vy. Johnson, 53 A. 792, 
96 Md. 144. 


Mich.—Waterman  y. 
Mich. 77 


Minn.—Sieger v. Sieger, 
742, 744, 162 Minn. 822, 42 
FolesOveny 


Mo.—Wimbush v. Danford, 238 S.W. 
460, 292 Mo. 588; Iilgenfritz v. Igen- 
fritz, 22 S.W. 786, 116 Mo. 429; Gilli- 
land v. Gilliland, 10 S.-W. 139, 96 Mo. 


522. 


Seeley, 28 


202. N.W. 
A. GaR. 2 


Neb.—Woodward v. Woodward, 131 
N.W. 188, 89 Neb. 142. 
N.H.—Lahey v. Broderick, 55 A. 


354, 72 Nii. 180; 

N.Y.—Scott v. Calladine, 29 N.Y-S. 
630, 79 Hun 79 faf— 41 N.E. 90, 145 
N.Y. 639]. 

Okl].—Exchange Trust Co. v. God- 
frey, 261 P. 197, 128 OkKL.108% Sango 
v. Sango, 232 P. 49, 50, 105°OklI. 166 
[quot Mendenhall v. Walters, 157 P. 
732, 53 Okl. 603]; Barnes v. Morris, 
231 P. 466, 105 Okl. 17, 20 [quot Cyc]. 


Or.—Holohan v. McCarthy, 281 P. 
178, 130 Or. 577; De Roboam vy. 
Schmidtlin, 92 P. 1082, 50 Or. 388. 


Pa.—Gassner y. Gassner, 124 A. 488, 
a cee 318; Wylie v. Mansley, 6 Pa. 
/O, . 


Wash.—-Denny v. Schwabacher, 104 
P. 137, 54 Wash. 689, 132 Am.S.R. 
1140. 

W.Va.—-Boyd v. Boyd, 155 S.E. 303, 
109 W.Va. 766. v 


N.S.—Challoner v. Challoner, [1930] 
4 Dom.L.R. 18. 


See Edgerly v. Edgerly, 112 Mass. 
175 (mere fact that husband paid the 
consideration does not establish a re- 
sulting trust in his favor without 
further proof of his intention). 

[a] Delitexy of money to wife by 
the husband increases this presumn- 
tion. Ockstadt v. Bowles, 34 App.D. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cal 


= 


§ 171] 


resulting trust will arise,?’ the presumption of gif (2s 
- or advancement?® is one of fact, not of law. Such 


Cc. 58. 


[b] Reason for rule.—The rule 
that in law the legal obligation rests 
on the husband to support the wife 
applies. Lutyens v. Ahlrich, 139 N. 
H. 50, 308 Til, 11% “Sango v. ‘Sango, 
232 P. 49, 50, 105 Okl. 166 [quot Men- 
denhall v. Walters, 157 P. 732, 53 Okl. 
603]. 

27. 
729. 

Ark.—Norsworthy v. Hicks, 281 S. 
W. 660, 170 Ark. 877; Doyle v. Davis, 
192 S.W. 229, 127 Ark. 302; Poole v. 
Oliver, 117 S.W. 747, 89 Ark. 578. 

Colo.—Foster vy. Berrier, 89 P. 
39 Colo. 398. 

D.C.—Ciffo v. Ciffo, 44 App.D.C. 217 
[cert den 36 S.Ct. 448, 241 U.S. 660, 60 
L.Ed. 1226]; McCartney v. Fletcher, 
11 App.D.C. 1. 

Ill.—Seott v. Cornell, 129 N.E. 94, 
295 Ill. 508. See Bachseits v. Leicht- 
weis, 100 N.B. 197, 256 Ill. 357 (Chus- 
band equitable owner). 

Ind.—Lochenour v. Lochenour, 61 
imd759G5,) Price v. Brittain, 137 N.E. 
620, 80 Ind.App. 294. 

Mass.—Cairns v. Colburn, 104 Mass. 
274; Whitten v. Whitten, 3 Cush. 191. 

Mo.—Clark v. Clark, 4 S.W.(2d) 807, 
319 Mo. 591; Bender v. Bender, 220 S. 
W. 929, 281 Mo. 473; Medlin v. Mor- 
ris, 148 S.W. 85, 243 Mo. 260; Costello 
v. Brune, 272 S.W..1056, 217 Mo.App. 
587; Fathman, etc., Planing Mill Co. 
y. Christophel, 60 Mo.App. 106. 

Neb.—Van Etten v. Passumpsic 
Savings Bank, 113 N.W. 163, 79 Neb. 
632. 

N.J.—Herbert v. Alvord, 72 A. 946, 
75 N.J.Eq. 428. 

N.Y.—Jencks v. Alexander, 11 Paige 
619. 


U.S.—Cole v. Thompson, 169 F. 


787, 


N.C.—Whitten v. Peace, 124 S.E. 
571, 188 N.C. 298; Nelson v. Nelson, 
OG Sue. 986, A776 N.C. dgise, Maxton 


Realty Co. v. Carter, 86 S.H. 714, 170 
N.C. 5; Singleton v. Cherry, 84 S.E. 
698, 168 N.C. 402; Flanner vy. Butler, 
49S. 547,131 N.C. 155. See Kelly 
Springfield Tire Co. v. Lester, 130 S. 
BE. 45, 190 N.C. 411 (dictum). 

Okl—“Vatesiv. Yates) 219° PR. 705, 93 
Okl. 94; Mendenhall v. Walters, 157 
P, 732, 733, 53 Okl. 598 [cit Cyc]. 

Pa.—Wylie v. Mansley, 6 Pa.Co. 205. 

Tenn.—Ferguson v. Booth, 160 S.W. 
67, 128 Tenn. 259, Ann.Cas.1915C 1079. 

Vt.—Bent v. Bent, 44 Vt. 555. 

Va.—Taylor v. Delaney, 86 8.1, 831, 
118 Va. 203. 

W.Va.—Johnson v. Ludwick, 52 S.E. 
489, 58 W.Va. 464; Deck v. Tabler, 23 
Sen 7205) 41) Wova. 882, 56 Am.Sok. 
837; Lockhard v. Beckley, 10 W.Va. 
87. 

Ont.—Pillon v. Edwards, 19 Ont. 
W.N. 195. See Soar v. Foster, 4 Kay& 
J. 152, 70 Reprint 64 (dictum). 

Compare Dickinson v. Davis, 43 N. 
H. 647, 80 Am.D. 202 (where it was 
pointed out that Pembroke y. Allens- 
town, 21 N.H. 107, so far as stating 
that a resulting trust may arise in 
favor of the husband where a con- 
veyance Fas been taken in the name of 
the wife as well as where it is taken 
in the name of any other third per- 
son, must be deemed not decisive on 
the matter). 

But see Printup v. Patton, 18 S.E. 
311, 91 Ga. 422 (where it was said 
that, as between husband and wife, 
payment of the purchase money by 
one of the corelatives, and causing 
the conveyance to be made to the oth- 
er, will generally suggest an intention 


TRUSTS 


to make a gift, which may or may not 
prevent a resulting trust, according to 
the circumstances of the particular 
transaction). 


Contra Mereness v. Delemos, 101 A. 
8, 91 Conn. 651. 

fa] Thus the placing of property 
in a wife’s name in part for her bene- 
fit created no resulting trust. Fergu- 
son v. Winchester Trust Co., 166 N.D. 
709, 267 Mass. 397, 64 A.L.R. 573. 


[b] What wife importuned and 
persuaded her husband to take title 
in her name for the benefit of her- 
self and their ‘heirs and children, so 
that in case he should become un- 
fortunate or have judgments entered 
against hiin provision would be made 
for the family, did not create a re- 
sulting trust. Gibbs v. Gibbs, 108 S.B. 
214, 151 Ga. 745. 


{c] Husband’s control and posses- 
sion of the property is immaterial. 
Doyle v. Davis, 192. S.W. 229, 127 Ark. 
302; Poole v. Oliver, 117 S.W. 748, 
89 Ark. 580. 


28. Wilson v. Warner, 93 A. 533, 
89 Conn. 243; Jones v. Jones, 30 
Hawaii 565; John v. John, 153 N.B. 
363, 322 fll. 236; Planner v. Butler, 
42 S.E. 547, 131 N.C. 155. 


' 29. Smithsonian Inst. v. Meech, 18 
SiCt. 396, 169, WU Siso8" 42" Landy 1793 
[rev 8 App.D.C. 490]; Swendick v. 


Swendick,) 12/8) So. 93s 221, Alar 337; 
Sohn, Ve Jone Los mNen ms Oo ais ce ult, 
236, 

30. See supra notes 23-25. 

31. See cases infra this note. 

[a] Bhus, whether advancement 
was intended or trust results, where 


a husband purchases property in his 
wife’s name. depends on the character 
of the transaction at its inception. 
Swendick v. Swendick, 128 So. 593, 221 


Ala. 337. 

[b] Rule applied.—(1) Presump- 
tion of advancement. Hubbard vy. Mc- 
Mahon, 176 S.W: 122, 117 Ark. 563; 


Milner v. Freeman, 40 Ark. 62; Kar- 
tun: Vv. Kartun, 280. INE 423 "3 47 Td. 
510; Hartley v. Hartley, 117 N.E. 69, 
279 Ill) 5933" Kern’ yv.- Beatty, 107 NeH. 
794, 267 Ill. 127; Dodge v. Thomas, 
107 “NIE. 261)" 266 TIE 76)" Ann,/Gas, 
1915C 1097: Bachseits v. Leichtweis, 
100 N.E. 197, 256 Ill. 357; Sieger v. 
Sieger, 202 N.W. 742, 162 Minn. 322, 
42 A.U.R. 1. See Keith v. Wheeler, 
151 S.W.° 284,105 Ark. 318; DLink v. 
Emrich, 178 N.E. 480, 246 Ill. 238 (both 


dictum). (2) Presumption of set- 
tlement. Sieger v. Sieger, 202 N.W. 


W4o) VG) Minn oe, AoA Leena ess) 
Presumption of gift. Hubbard v. Mc- 
Mahon, 176 S.W. 122, 117 Ark. 563; 
Milner v. Freeman, 40 Ark. 62; Kar- 
tun v. Kartun, 180 N.B. 423, 347 I11. 
510; Hartley v. Hartley, 117 N.E. 69, 
279 Ill. 598; Kern v. Beatty, 107 N.E. 
794, 267 Ill. 127; Dodge. v. Thomas, 
LOT PENSE 261 26 Oe LAG; eAnn Gas. 
NON SC, LOI Ts 
100 N.B. 197, 256 Ill. 357; Clester v. 
Clester, 135 We. 1996)/)90 Kan. 638; 
Sieger v. Sieger, 202 N.W. 742, 162 
Minn. 322, 42 A.U.R. 1; Casciola v. 
Donatelli, 67 A. 901, 218 Pa. 624. See 
Keith v. Wheeler, 151 S.W. 284, 105 
Ark, 3185 dhink wy, Fomrieh,, 178 INE. 
480, 246 Ill. 238 (both dictum). 

32. Johnston vy. Sherehouse, 54 So. 
892, 61 Fla. 647. And see cases infra 
this note. 


[a] Long-continued retention by a 
wife of the legal title to real estate, 
acquiesced in by the husband, raises 
a presumption of an intention on his 
part that she should have the bene- 
ficial ownership as well. Ciffo v. Cif- 


Bachseits v. Leichtweis, 


[65 C.J:] 407 


presumption®° is not conclusive?! and is rebuttable,** 
although it is not rebutted by the fact that the hus- 


fo, 44 App.D.C. 217 [cert den 36 S.Ct. 
448, 241 U.S. 660, 60 L.Ed. 1226). 

{b] Limitation.—The presumption 
of a gift where a'‘husband buys prop- 
erty and has title transferred to his 
wife should not be frittered away by 
mere refinement. Kartun v. Kartun, 
180 N.E. 423, 347 Ill. 510. 


[ec] Presumption not evidence.— 
The presumption is not to be con- 
sidered as evidence, where there is 
evidence to the contrary. John v. 
John, 153 N.E. 3638, 322 Ill. 236. 


[d] Wife’s representations.—Ab- 
solute deeds to wife executed at hus- 
band’s instance and to humor her 
could not be construed to create a 
resulting trust in him on a showing 
that at execution of the deeds she 
made oral false and fraudulent repre- 
sentations that she did not want title 
to the property and would not claim 
it. ‘Jackson v. Jackson, 92 S.H. 65, 
146 Ga. 675. 


fe] Rule applied.—(1) Presump- 
tion of advancement. Smithsonian 
Inst. v. Meech, 18 S.Ct.. 396, 169 U.S. 
898, 342 hid. 793") krev se Appepre: 
490]; Swendick v. Swendick, 128 So. 
593, 221 Ala. 337; Montgomery v. Mc- 
Nutt, 108 So. 752, 214 Ala. 692; Hub- 
bard v. McMahon, 176 S.W. 122, 117 
Ark. 563; Foster v. Treadway, 136 
S.W. 934, 98 Ark. 452; Milner v. Free- 
man, 40 Ark. 62; Kartun v. Kartun, 
LO UN Ea 42 300 34 Lie SOLIS S eo tumiys 
Cornell (129 FN Ea AiO ba Tee Oee 
Kern v. Beatty, 107 N.E. 794, 267 Ill. 
127; Dodge v. Thomas, 107 N.H. 261, 
266 Ill. 76, Ann.Cas.1915C 1097; Bach- 
seits v. Leichtweis, 100 N.E. 197, 256 


Til. 357; Deuter’ ve Deuter)® 73) NUE. 
453, 214 Ill. 398; Skahen v. Irving, 


69 NE 5105" 2106 Tl. 59732) Dorman WV 
Dorman, 5S NHS 235) 187" TN tos 
Am .S,R. 72102 “hiberty > Trust Co ave 
Hayes, 138 N.E. 582, 244 Mass. 251; 
Sieger v. Sieger, 202 N.W. 742, 162 
Minn, 322,.042 AiTaoR. Ls Wilson Vy: 
Beauchamp, 50 Miss. 24; Herbert v. 
Alvord, 72 A. 946, 75 N.J.Hq. 428; 
Scott v. Calladine, 29 N.Y.S. 630, 79 
Hun 79 [aff 41 N.H. 90, 145 N.Y. 639]; 
Walton v. Divine, 20 Barb. (N.Y.) 9; 
Hayes v. Horton, 81 P. 386, 46 Or. 597; 
Deck v. Tabler, 23 S.E. 721, 41 W.Va. 
332, 56 Am.S.R. 837; Re Hobson, 7 
Terr.L: 182. See Link v. Emrich, 178 
N.E. 480, 246 Ill. 238 (dictum); Lane 
v. Lane, 16 A. 323, 80 Me. 570 (holding 
that implied trust may arise where 
proof overcomes the presumption); 
Soar v. Foster, 4 Kay&J. 152, 70 Re- 
print 64 (dictum). (2) Presumption 
of settlement. Skahen v. Irving, 69 
N.E. 510, 206 Ill. 597; Cormerais vy. 
Wesselhoeft, 114 Mass. 550; Sieger 
v. Sieger, 202 N.W. 742, 162 Minn. 322, 


42, A.U.Ry 13 Clark v. Clarks 18) "Sow. 
(2Q)9 i S22 Mo. Veo RAD hierny sive 
Thierry, 249 S.W. 946, 298 Mo. 25: 


Price v. Kane, 20 S.W. 609, 112 Mo. 
412; Bender v. Bender, 220 S.W. 929, 
281 Mo.App. 473; Woodward v. Wood- 
Ward, — ls OND Wp LSS. sOOL MINED maLaor 
Shotwell y. Stickle, 90 A. 246, 83 N.J. 
Eq. 188; Yetman v. Hedgeman, 88 A. 
206, 82 N.J.Eq. 221; McGee v. McGee,* 
86 A. 406, S81 N.J.Eq. 190 [rev 79 A. 
263, /73/5N. J iq. 430 7°) Herbert, vi wile 
vord, 72 A. 946, 75 N.J.Eq. 428; Pear- 
son v. Pearson, 25 N.J.Hq: 250; Ro- 
berge v. Roberge, 180 N.W. 15, 46 N. 
D. 402. (3) Presumption of gift. 
Montgomery v. McNutt, 108 So. 752, 
214 Ala. 692; Doyle v. Davis, 192 S. 
W. 229, 127 Ark. 302; Hubbard v. Mc- 
Mahon, 176_S.W. 122, 117 Ark. 5638; 
Mayers v. Lark, 168 S/W. 1093,'113 
Ark. 207; Carpenter v. Gibson, 148 
S.W. 508, 104 Ark. 832; Harbour v. 
Harbour, (Ark.) 146 S.W. 867; Wrood 
v. Wood, 140 S.W. 275, 100 Ark. 370; 


, 
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band and wife resided on the premises when the 
purchase was made, and continued to do so until his 
death,?* and a resulting trust in favor of the hus- 
band will arise where the circumstances existing at 
the time of the conveyance show an intention that 
the wife shall not take the beneficial interest,?* as 
where there is an agreement that the wife shall hold 
the property in trust for the husband.*> 
ing trust will also arise in favor of the husband where 
the title is taken in the wife’s name without the hus- 
Where two persons 
jointly purchase property and cause the deed to be 
made to the wife of one of them, the purchasers are 


band’s knowledge or consent.®°® 


Foster v. Treadway, 136 S.W. 934, 98 
Ark. 452; Poole v. Oliver, 117 S.W. 
747, 89 Ark. 578; Milner v. Freeman, 
40 Ark. 62; Wilson v. Warner, 93 A. 
533, 89 Conn. 243; Jones v. Jones, 30 
Hawaii 565; Kartun v. Kartun, 180 
INGE 423 347 e Tl 510s “Scott! ve i\Cor= 
nell, 129 N.E. 94, 295 Ill. 508; Kern 
Vewseatty, On IN.B: 194. 26. Dll Laks 
Dodge v. Thomas, 107 N.E. 261, 266 
Wks “Wiese IN WORICMILC MEO EMS) yere ys texe Kel ar 
seits v. Leichtweis, 100 N.E. 197, 256 
Ill. 357; Clester v. Clester, 1385 P. 996, 
90 Kan. 638; Liberty Trust Co. v. 
Hayes, 138 N.E. 582, 244 Mass. 251; 
Sieger v. Sieger, 202 N.W. 742, 162 
MVEA ara eA er Bie, lbs Val DU Sih vi 
Danford, 238 S.W. 460, 292 Mo. 588; 
Lahey v. Broderick, 55 A. 354, 72 N.H. 
180; Shotwell v. Stickle, 90 A. 246, 83 
N.J.Eq. 188; Yetman v. Hedgeman, 88 
A. 206, 82 N.J.Hq. 221; Whitley v. 
Ogle, 47 N.J.Eq. 67; Flanner v. But- 
ler, 42 S.E. 547, 1381 N.C. 155; erebe Tee 
v. Roberge, 180 N.w. 15, 46 N.D. 402; 
Hayes v. Horton, 81 Pp. 386, 46 Or. 
597; Casciola v. Donatelli, 67 A. 901, 
218 Pa. 624; Kennedy v. Kennedy, 
(Tex.Civ.App.) 210 S.W. 581; Corey v. 
Morrill, 42 A. 976, 71 Vt. 51; Wallace 
Va SO Wiel es Sip Vale LOS ois) MO CMINY | Ve 
Schwabacher, 104 P. 187, 54 Wash. 
689, 182 Am.S.R. 1140; Ludwick v. 
Johnson, 68 S.E. 117, 67 W.Va. 499; 
Johnson v. Ludwick, 52 S.E. 489, 58 
W.Va. 464; Deck v. Tabler, 23 S.E. 
oem W.Va. 3O25 00 Am.S.R. 837. 
See Link v. Emrich, 178 N.E. 480, 346 
Ill. 238 (dictum). ; 


{f] Care and support furnished.— 
Where a grantor deeds property on 
the understanding that the considera- 
tion is care and support to be fur- 
nished by the grantee, and the keeping 
of a home for the grantor’s absent 
son, if he shall ever return, whereas 
the care and support is actually ren- 
dered by the grantee’s husband, it 
ereates a resulting trust in his favor, 
the presumption of gift being re- 
butted. Corey v. Morrill, 42 A. 976, 
Tih Vit. 5a. 


33, Scott) v..Calladine, (2:9. UN.Y.sS-; 
630, 79 Hun 79 [aff 41 N.E. 90, 145 
N.Y. 639]. 


34. Ark.—Poole v. Oliver, 117 S.W. 
747, 89 Ark. 578; Milner v. Freeman, 
40 Ark. 62. 


Conn.—Wilson v. Warner, 93 A. 533, 
89 Conn. 243. 


Tll.— Kartun vy. Kartun, 180 N.E. 
493-1347 Ll) 5105) Eiartley vy. Hartley, 
117 N.Y 69, 279 Tl. 593; Bachseits 


v. Leichtweis, 100 N.E. 197, 256 I11. 
357; Wright v. Wright, 89 N.H. 789, 
AO STI. le Otel eAnN Sn LOL amuses 
Link v. Emrich, 178 N.H. 480, 346 Ill. 
238 (dictum). 

Me.—Gray v. Jordan, 32 A. 793, 87 
Me. 140. 

Mo.—Clark v. Clark, 18 S.W.(2d) 
77, 822 Mo: 1219; Thierry v. Thierry, 
249 S.W. 946, 298 Mo. 25; Price v. 
Kane, 20 S.W. 609, 112 Mo. 412; Mc- 
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trustee.?§ 


A result- 


Laran v. Mead, 48 Mo. 115; Alexander 
v. Alexander, (App.) 44 S.W.(2d) 872. 

Neb.—Woodward v. Woodward, 131 
N.W. 188, 89 Neb. 142; Bailey vy. Dob- 
bins, 93 N.W. 687, 67 Neb. 548. 


N.Y.—Higgins v. Higgins, 30 Hun 
84, 14 Abb.N.Cas, 13. 

Or.—Neppach v. Norval, 240 P. 883, 
2L2) 2 ES 1605,5 016 Or, 15935 ) SHortuave 
Short, 123 P. 388, 62 Or. 118. 


Pa.—Gassner v. Gassner, 124 A. 483, 
Colle amouon 


Utah.—Wheelwright v. Roman, 165 
PR. 513;°50 Utah, 10, 


Vt.—Wallace v. Bowen, 28 Vt. 638. 


W.Va.—Ludwick vy. Johnson, 68 S. 
E. 117, 67 W.Va. 499. 


N.B.—Palmer vy. Palmer, 42 N.B. 23. 


Ont.—McLeod v. Curry, 51 Ont.L. 
68, 64 Dom.L.R. 684. 


[a] Express oral agreement (1) of 
the wife to hold the property, or any 
part thereof, in trust for the husband 
does not destroy the resulting trust 
arising from the transaction in favor 
of the husband (Woodward v. Wood- 
ward, 131 N.W. 188, 89 Neb. 142), (2) 
but merely tends to rebut the pre- 
sumption that the money was paid as 
a settlement on the wife (Woodward 
v. Woodward, supra). 


[b] Assumption of husband’s con- 
tract.—Where the widow of a holder 
of a contract for the purchase of land 
on which certain installments had 
been paid before his death sold a por- 
tion of it in consideration of her ven- 
dee signing notes in the same amount 
as the remainder of the notes given 
by her husband, and paid a small bal- 
ance covering the difference between 
the interest on the original notes and 
those given by her vendee, her act 
was not a purchase under a new con- 
tract after a forfeiture of the original, 
but was merely an assumption of the 
original contract, and the conveyance 
thereunder gave her the legal title 
in trust for the children of deceaséd 
subject to her dower interest and a 
lien forethe amount of interest paid. 


Westmoreland v. Boydston, 147 S.W. 
69, 108 Ark. 385. 
[c] Agreement.—Where title is 


taken in the name of a wife, while the 


| consideration is paid by the husband 


under an agreement identical with the 
law implying a resulting trust, a re- 
sulting trust arises. Wilson v. War- 
ner, 93 A. 533, 89 Conn. 243. 

[d] Rule applied.—(1) a bank- 
rupt’s wife, taking title to property 
with Micnowmiedee that funds used for 
the purchase belonged to a bankrupt 
estate, took title in ‘trust for the trus- 
tee in bankruptcy. Lafkowitz v. Jack- 
son, 13) Hac2@) F870. C2); Ar trust to 
the extent of a life interest may be 
implied in favor of a husband pur- 
chasing land and causing the con- 
veyance to be made to his wife, but 
retaining management during his life. 
Gillespie v. Gillespie, (Mo.) 289 S.W. 


i 


[§ 171 


tenants in common,?7 and the wife is their common 
A resulting trust is not raised where a 
husband gives an absolute deed to realty to his wife 
and she agrees to pay a certain sum of money.*® 
So, generally, a purchase of property by a husband 
and a conveyance to husband and wife will not 
raise a resulting trust in favor of the husband,*® the 
deed prima facie making a valid settlement upon the 
wife to the extent of the interest conveyed to her 
thereby,*? and the presumption being that a gift*? 
or advancement*® was intended; but if the title in 
the joint names is contrary to the intention of the 
husband who furnished the consideration, there is 


579. 

[e] Wransfer of dominion of funds. 
—That a husband transferred domin- 
ion over money to his wife would not 
necessarily preclude the husband 
from claiming resulting interest of 
equitable nature in ascertainable por- 
tion of sums transferred. Kartun v. 
Kartun, 180 N.E. 423, 347 Ill. 510. 


[f] Facts rebutting presumption 
must have existed or taken place 
antecedently or contemporaneously 
with the conveyance or so soon there- 
after as to form a part of the transac- 
tion, Poole y. Oliver, 117 S.W. 747, 
89 Ark. 578. 


35. Smithsonian Inst. v. Meech, 18 
S.Ct. 396, 169 U.S. 398, 42 L.Ed. 793 
[rev 8 App.D.C. 490]; Ludwick v. 
Johnson, 68 S.E. 117, 67 W.Va. 499; 
Scheuerman v. Scheuerman, 8 Alta.L. 
417 [aff 7 Alta.L. 380]. 


[a] Parol agreement between hus- 
band and wife, binding the wife to 
hold land, purchased by the husband 
and conveyed to the wife, in trust 
for him, entered into contemporane- 
ously with the purchase and convey- 
ance, and prior to a statute abolish- 
ing legal disabilities of married 
women to make contracts, does not 
create a resulting trust, by operation 
of law, in favor of the husband. Ship- 
ley v. Shipley, 77 N.E. 965, 38 Ind. 
App. 48; Breitenstein v. Munson, 19 
B.C. 495. 


36. Gogtherty v. Bennett, 37 N.J. 


Eq. 87; Flanner v. Butler, 42 S.E. 
547, 131 N.G..55. 
[a] Conveyance by incompetent 


husband.—Where a husband who is 
mentally weak and dominated in busi- 
ness affairs by his wife conveys his 
land to her, on her death equity will 
establish a trust in favor of the hus- 
band as against her heirs. Paulus vy. 
Reed, 96 N.W. 757, 121 Iowa 224. 


837. See Tenancy in Common § 8. 


38. Neppach vy. Norval, 240 P. 883, 
242 P. 605,-116 Or. 598. 


39. Ankele v. Blankner, 189 N.Y.S 
876, 197 App.Div. 684 [appeal dism 
134 N.E. 570, 2382 Noy. 657]: 


40. Mass.—Ciarlo v. 
E. 344, 244 Mass. 453. 


Mo.—State ex rel. Roll v. Ellison, 
233 S.W. 1065, 290 Mo. 28 [quashing 
record of court of appeals (App.) HEl- 
liott v. Roll, 226 S.W. 590]. 

Okl.—Yates v. Yates, 219 P. 705, 98 
Okl. 94; Mendenhall v. Walters, 157 
Paes. Tash 53 OkKl. 598 [cit Cyc]. 

Va.—Page v. Page, 110 S.E. 370, 132 
Va. 63 


W.Va. Boyd v. Boyd, 155 S.B. 
109 W.Va. 766. 


Ciarlo, 139 N. 


303, 


41. Page v. Page, 110 S.B.. 370,132 
Va. 63. 
42. Mendenhall v. Walters, 157 P. 


782, 738, 58 Okl. 598 [cit Cye]. 
43. Mendenhall vy. Walters, supra. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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a resulting trust in his favor.4t However, where 
the husband purposely furnishes the purchase money 
and intentionally causes the deed to be made to him- 
self and wife jointly, the fact that he intends that the 
deed shall not have that effect does not give rise 
to a resulting trust.*® 


Conveyance through intermediary. Where a hus- 
band purchases real property in the name of a third 
person, the deed declaring the use to be for the 
grantee, and has such third person convey it to the 
purchaser’s wife, no resulting trust can arise,*® un- 
less made with an understanding that it should be 
held in trust for him,** the transaction being a gift*® 
or settlement.*® 


Title in fiancee. Where property is purchased from 
consideration belonging to one person, and title is 
taken in the name of the person’s fiancée, a result- 
ing trust arises.°° If the person furnishing the con- 
sideration is unable to marry by reason of not hav- 
ing secured his divoree, his intended wife is not with- 
in the rule®! that a gift to her is presumed,®? and 
a resulting trust will arise in favor of the actual 
purchaser.®* So, if property is purchased by one 
person, and the deed is made in the name of a 
person he intends to marry but with whom he has 
no valid contract to marry at the time, and such deed 
is not delivered to the grantee, a resulting trust 
exists in favor of an person furnishing the con- 
sideration.°+ 


Void marriage. If a marriage is void by reason 
of being within the statutory prohibited degrees of 


44. Turner v. Home Ins. Co., 189 [a] 


S.W. 626, 195 Mo.App. 138. 
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Reason for rule.—The 
ence of an intended provision for the 65. 


[65 C.J.] 409 
consanguinity or affinity,®> and the supposed hus- 
band purchases property with his own funds or as- 
sets, title being taken in the name of the supposed 
wife, there is no presumption that the purchase 
was intended as an advancement so as to preclude a 
resulting trust.5* So, where a marriage is a nullity 
because the supposed husband was married at the 
time,°* and the supposed wife purchases property 
in her own name with money received from the sup- 
posed husband as gifts, she is entitled to the prop- 
erty.°® Again, where the marriage is void because 
one of the parties is of mixed blood within the pro- 
hibited degrees,®°® and the man furnishes the con- 
sideration for a conveyance to the woman, intending 
that the conveyance be a gift, no resulting trust 
arises. °° 


Parol evidence is admissible to show circumstances 
to rebut the presumption of gift, advancement, or 
settlement,®+ or to rebut the trust.®? 


[§ 172] bb. Statutory Provisions.°? The rule 
that, where the consideration is furnished by a hus- 
band but the title is taken in the name of his wife, 
a gift, and not a resulting trust, will be presumed®* 
is said to be an exception to the statutory presump- 
tion of resulting trust,°® but where the presumption 
of gift, settlement, or advancement is rebutted the 
statutory presumption applies.°* In jurisdictions 
where statutes prohibit resulting trusts of the na- 
ture under discussion®’ the statutory prohibition 
extends to payment of consideration by a husband 
for a conveyance to his wife,®® or in their joint 
64. 


infer- See supra § 171. 


45. Fulbright v. Phoenix Ins. Co. 
of Hartford, Conn., (Mo.) 44 S.W. (2d) 
115 [rev (App.) 30 S.W. (2d) 870]. 

46. Lane v. Lane, 16 A. 323, 80 
Me. 570; Stevens v. Stevens, 273 S.W. 
1066, 309 Mo. 130; Board of Missions 
and Church Extension of Protestant 
Episcopal Church in Diocese of New- 
ark v. Hebble, 122 A. 692, 95 N.J.Eq. 
117; Down v. Down, 82 A. 322, 80 N. 
J.Eq. 68; Osborn v. Osborn, 29 N J.Eq. 
385. 

[a] Reasons for rule—(1) The 
rule which permits the presumption 
of resulting trust to arise appears to 
be confined, in the absence of fraud, 
to cases in which a property is pur- 
chased by one person and title is 
taken in the name of another. Down 
v. Down, 82 A. 322, 80 N.J.Eq. 68. (2) 
Even though it is not so confined, the 
resulting trust cannot arise in favor 
of a grantor, in the absence of fraud, 
and the conveyance through an in- 
termediary must be regarded as a con- 
veyance between husband and wife. 
Down v. Down, supra. 
ee Bitter v. Jones, 28 Hun (N.Y.) 

48. Stevens v. Stevens, 273 S.W. 
1066, 309 Mo. 130. 

49. Stevens v. Stevens, supra. 

50. Williams v. Williams, 213 P. 
508, 60 Cal.App. 675. 

51. See supra note 23. 

52. Lufkin v. Jakeman, 74 N.E. 933, 
188 Mass. 528. 

53. Lufkin v. Jakeman, supra. 

‘54. Anderson v. Hall, 157 P. 996, 
91 Wash. 376. 

55. See Marriage §§ 30-44. _ 

56. Soar v. Foster, 4 Kay&J. 152, 
70 Reprint 64. 


supposed wife cannot arise on the 
ground that the supposed husband 
was under obligation to provide for 
her. Soar v. Foster, 4 Kay&J. 152, 70 
Reprint 64. 

57. See Marriage § 45. 

58. Dahne v. Dahne, 193 P. 785, 49 
Cal.App. 501; Metropolitan Trust & 
Savings Bank y. Perry, 102 N.H. 218, 
2o9PLil. Lsiss 

59. See Marriage § 29. 

60. Carter v. Montgomery, 2 Tenn. 
Ch. 216. 

61. U.S.—Smithsonian Institution 
v. Meech, 18 S.Ct. 396, 169 U.S. 398, 
42 L.Ed. 793. 

Ark.—Milner v. Freeman, 40 Ark. 
62. 

Conn.—Wilson vy. Warner, 93 A. 533, 
89 Conn. 2438. ; 

D.C.—Cohen v. Cohen, 
240. 

Ga.—Jackson v. Jackson, 
236, 150 Ga. 544. 

Ill.—Bachseits v. Leichtweis, 100 
N.E. 197, 256 Ill. 357; Dorman v. Dor- 
man, 58 N.E. 235, 187 Ill; 154, 79: Am. 
S.R. 210. 

Mo.—Wimbush y. Danford, 238 S.W. 
460, 292 Mo. 588; Curd v. Brown, 49 
S.W. 990, 148 Mo. 82; Price v. Kane, 
20 S.W. 609, 112 Mo. 412. 

N.H.—Lahey v. Broderick, 55 A. 354, 
72 N.H. 180. 

Vt.—Wallace v. Bowen, 28 Vt. 638. 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 

62. Smithsonian Institution v. 
Meech, 18 S.Ct. 396, 169. U.S. 398, 42 
L.Ed. .793;. Jackson vy. Jackson, 104 
S.E. 236, 150 Ga. 544. 


63. Rule in absence of statute see 
supra § 171. 


lL App. D:-C. 
104 S.E. 


Roman v. Albert, 264 P. 115, 81 
Mont. 393. 


66. See statutory provisions; 
case infra this note. 


[a] In North Dakota, under Comp. 
L. (1913) § 5365, where a gift by a 
husband to his wife is disproved by 
the evidence, a trust arises. Roberge 
v. Roberge, 180 N.W. 15, 46 N.D. 402. 


67. See supra § 156. 


68. See statutory provisions; 
cases infra this note. 


{a] In Indiana the prohibition of 
Burns St. Annot. (1914) § 4017 does 
not affect the presumption of ad- 
vancement. Koehler v. Koehler, 121 
N.E. 450, 75 Ind.App. 510. 


{[b] In Kentucky the prohibition 
of St. § 2353 applies. Mullins v. Rob- 
inson, 9 S.W.(2d) 988, 225 Ky. 648; 
Nelson v. Nelson, 96 Sw. 794, 29 Ky. 
L. 885; Watt v. ‘Watt, 39 S.W. 48, 19 
Ky.L. 25. But see Towles v. Towles, 
LOS) TS Wis jE8ily ul 16 6 vial 225 (holding 
that, if the funds used technically be- 
long to the wife but actually to the 
husband, he will be entitled to a trust 
in property purchased with such 
funds, title being taken in the name 
of the wife). 


[c] Im Michigan (1) under Comp. 
L. (1915) § 11571, a husband cannot, 
in the absence of fraud, recover in- 
terest in property purchased and con- 
veyed directly to his wife. Becker v. 
Becker, 216 N.W. 415, 240 Mich. ae 
(2) Under Comp. L.. (1897) § 883 
where consideration is paid by ee 
band and title taken in the name of 
his wife, no trust can result. Barras 
v. Barras, 158 N.W. 192, 191° Mich. 
473. (3) The prohibition of How. St. 
Annot. § 5569 applies. Chapman v. 
Chapman, 65 N.W. 215, 72 N.W. 13, 
114 Mich. 144. (4) Under Comp. L. 
§ 8835, where a husband purchases 
land and the deed is made to his wite, 


and 


and 


410 [65 C.J.] 


names,®® but the statutory exceptions thereto also 
apply,*® as where the grantee takes title in his own 
name without the knowledge or consent of the person 
furnishing the consideration,’! or where, by agree- 
ment, the grantee was to hold the property in trust 
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for the purchase of property, title to which is taken 
in the name of the husband,‘*® which presumption is 
rebuttable7® by proof that the wife consented to 
the title being so made in the husband,*’ and that, 
in absence of proof sufficient to rebut such pre- 


for the person furnishing the consideration.‘ sumption, no trust will result,7® the general rule is 


[§ 173] (c) Payment by Wife with Title in Hus- 
band or Jointly’*—aa. In General. 
authority that the general presumption of gift, set- 
tlement, or advancement in the case of certain class- 
es of related persons‘? applies to raise a similar pre- 


While there is 


sumption where the wife furnishes consideration 


she obtains absolute title. Wipfler v. 
Wipfier, 116 N.W. 544, 153 Mich. 18, 16 
L.R.A.N.S. 941. 

{d] In Minnesota (1) Gen. St. 
(1913) § 6706, providing that, where a 
grant of land is made to one person, 
the consideration being paid by an- 
other, no trust shall result in favor 
of the one making the payment, ap- 
plies to a case where the husband 
pays the consideration and causes the 
title to be vested in the wife. Nelson 
v. Nelson, 183 N.W. 354, 149 Minn. 
285: Gummison v. Johnson, 183 N.W. 
515, 149 Minn. 329. (2) The statutory 
prohibition of Pub. St. (1858) e¢ 32 § 
7 applies. Johnson y. Johnson, 16 
Minn. 512. 

{e] In New York (1) Real Prop. 
L. § 94 applies. Weigert v. Schles- 
inger, 135 N-Y.S.— 335, 150 App.Div. 
765 [aff 104 N.B. 1143, 210 N.Y. 573]. 
(2) Under Rev. St. § 51 no resulting 
trust arose in favor of the husband. 
Gould v. Gould, 3 N.Y.S. 608, 51 Hun 
9; Ocean Nat. Bank v. Hodges, 9 Hun 
161; Jencks vy. Alexander, 11 Paige 619. 

69. See statutory provisions; and 
cases infra this note. 

[a] In New York the prohibition 
of Real Prop. L. § 94 applies to pre- 
vent a resulting trust where a hus- 
band has purchased property in the 
joint names of himself and wife. 
Shapiro v. Shapiro, 203 N.Y.S. 373, 208 
ADP DiV..o2D) Nax v./ Vax, 213) NVY-S, 
4°) 125 Mise. $51 faff 215 N.Y:S: 94%, 
217 App.Div. 714]. 

70. See infra notes 71, 72. 


71. See statutory provisions; 
ease infra this note. 

[a] In Minnesota, under Gen. St. 
(1913) § 6708, no resulting trust in 
favor of the wife can be declared 
when it appears that the title was 
taken with the husband’s knowledge 
and acquiescence. Gummison vy. John- 
son, 183 N.W. 515, 149 Minn. 329 
(where the court terms the trust a 
“constructive” trust). 

72. See statutory provisions; 
cases infra this note. 

{a] In Indiana Burns St. Annot. 
(1908) §§ 4017, 4019, where by agree- 
ment grantee was to hold the land 
in trust for the party paying the vur- 
chase money, applies to the husband’s 
purchase under an agreement to hold 
for his wife. Scott v. Dilley, 101 N. 
E. 318, 53 Ind.App. 100. 

[b] In New York, under Rev. St. 
§ 53, where a wife agrees to hold 
property purchased by her husband in 
trust for their children, a trust may 
arise. McCahill v. McCahill, 32 N.Y. 
S. 836, 11 Misc. 258. 

73. Purchase by wife in name of 
husband in fraud of creditors as cre- 
ating resulting trust for benefit of 
creditors see Fraudulent Conveyances 
§ 80. 

Statutory provisions see infra § 

4, 


and 


and 


74. See supra § 169. 


75. White v. Amenta, 148 A. 345, 
110 Conn. 314; Schellinger v. Selover, 
(N.J.Ch.) 46 A. 1058; Denny v. Schwa- 
bacher, 104 P. 137, 54 Wash. 689, 132 
Am.S.R. 1140; Hummel v. Marshall, 
120 S.E. 164, 95 W.Va. 42; Whitten v. 
Whitten, 74 S.E. 237, 70 W.Va. 422, 39 
L.R.A.N.S. 1026, Ann.Cas.1915D 647; 
Pickens v. Wood, 50 S.E. 818, 57 W. 
Va. 480; Standard Mercantile Co. v. 
Ellis, 37 S.H. 593, 48 W.Va. 309. 


76. Schellinger v. Selover, (N.J. 
Ch.) 46 A. 1058; Denny v. Schwabach- 
er, 104 P. 137, 54 Wash. 689, 132 Am. 
S.R. 1140; Hummel v. Marshall, 120 
S.E. 164, 95 W.Va. 42; Whitten v. 
Whitten, 74 S.E. 237, 70 W.Va. 422, 
89 L.R.A.N.S. 1026, Ann.Cas.1915D 
647; Pickens v. Wood, 50 S.E. 818, 57 
W.Va. 480. 


77. Whitten v. Whitten, 74 S.E. 
237, 70 W.Va. 422, 39 L.R.A.N.S. 1026, 
Ann.Cas.1915D 647. 


78. White v. Amenta, 148 A. 345, 
110 Conn. 314; Denny v. Schwabacher, 
104 P. 137, 54 Wash. 680, 132 Am.S.R. 
1140; Hummel vy. Marshall, 120 S.E. 
164, 95 W.Va. 42. Contra Berry v. 
Wiedman,’ 20 S.B. 817, 40 W.Va. 36, 52 
Am.S.R. 866. 


72. Lutyens v. Ahlrich, 139 N.E. 
50, 308 Ill. 113 Crawford v. Hurst, 
138 N.E. 620, 307 Ill. 243; Crawford 
Vv. Hurst 132! NB 521, 2996s FOF 
Wright v. Wright, 89 N.E. 789, 242 111. 
1; 26 TAR AINGS. ot6n. 

[a] ®Whus the presumption that 
land paid for by a man and conveyed 
to his wife or child is an advance- 
ment does not apply to payments by 
a wife for lands conveyed to her hus; 


band. Baughman v. Baughman, 119 
N.T. 49, 283 Ill. 55, Ann.Cas.1918E 
895. 

[b] Reason for rule.—There is no 


legal obligation on the part of the 
wife to support the husband. Lut- 
yens vy. Ahlrich, 139 N.B. 50, 308 Hil. 
11; Crawford v. Hurst, 138 N.E. 620, 
307 Ill. 248; Crawford v. Hurst, 132 
N.E. 521, 299 Ill. 508; Hinshaw v. 
Russell, 117 N.E. 406; 280: Til) 235; 
Wright v. Wright, 89 N.E. 789, 242 Ill. 
TA, 26, EVANS: £64: 

80. Spradling v. Spradling, 142 S. 
W. 848, 101 Ark. 451; Kline v: Rag- 
land, 14 S.W. 474, 47 Ark. 111; Fagan 
vy. Troutman, 138 P. 442, 25 Colo.App. 
251 [rev 135 P. 122, 24 Colo.App. 473]; 
Frewin v. Stark, 149 N.E. 588, 319 Ill. 
35; Lutyens vy. Ahlrich, 139 N.E. 50, 
308 Ill. 11; Crawford vy. Hurst, 138 N. 
E. 620, 307 Ill. 248; Crawford v: Hurst, 
132°N.B. 521,°299 Ill. 508; Wright v. 
Wright, 89 N.E. 789, 242 Ill. 71, 26 
L.R.A.N.S. 161. 

[a] Husband as agent.—Where the 
wife allows her husband to act as 
agent for her and he invests her mon- 
ey in property, no presumption of gift 
arises. Heath v. Slocum, 9 A. 259, 115 
Pa. 549. See Husband and Wife § 305. 

{b] Reason for rule.—There is no 
legal obligation on the part of the 
wife to support the husband. Lut- 


an advancement, 


that where property is conveyed to a husband in 
consideration of money or assets furnished by or 
belonging to his wife there is no presumption of 
79 or gift to the hushand. and a 
resulting trust arises’! in favor of the wife by 


yens v. Ahlrich, 139 N.H. 50, 308 Ill. 
Crawford v. Hurst, 138 N.E. 620, 
. 243; Crawford v. Hurst, 132 
521, 299 Il). 503; Hinshaw v. 
Russell, 117 N.E. 406, 280 Ill. 235; 
Wright v. Wright, 89 N.E. 789, 242 Ill. 
fii, 96 Tiere NES? aed, 


81. Ala.—Marshall v. Lister, 71 So. 
AAD SIT 9 Alay Voie 

Ark.—Spradling v. Spradling, 142 S. 
W. 848, 101 Ark. 451; Kline v. Rag- 
land, 14 S.W. 474, 47 Ark. 111. 

Ga.—Pickron v. Pickron, 95 S.E. 
238, 147 Ga. 657. See Guinn vy. Truitt, 
95 S.E. 968, 148 Ga. 112 (equitable ti- 
tle is in wife and legal title is in hus- 
band). 

Ill.— Frewin v. Stark, 149 N.E. 588, 
319 Ill. 35; Hinshaw v. Russell, 117 
N.E. 406; 280 Ill. 235; Wright v. 
Wright, 89 N.E. 789, 242 Ill. 71, 26 L. 
R.AN.S. 161. 

Ind.—Mitchell v. Colglazier, 7 N.E. 
199, 106 Ind. 464; Tracy v. Kelley, 52 


ne 535; Malady v. McEnary, 30 Ind. 
ties 

lowa.—State Exchange Bank of 
Parkersburg, Iowa, v. Nolan, 207 N. 


W. 745, 201 Iowa 722; Seeberger v. 
Campbell, 55 N.W. 20, 88 Iowa 63. 


Md.—Keller v. Keller, 45 Md. 269; 
Brooks v. Dent, 1 Md.Ch. 523. 


Miss.—Moore v. Moore, 19 So. 953, 
74 Miss. 59; Greaves v. Atkinson, 10 
So. 73, 68 Miss. 598; House v. Harden, 
52 Miss. 860. - 


Mo.—Clay v. Walker, (App.) 6 S.W. 
(2a) 961. 


N.J.—Irick vy. Clement, 27 A. 434, 49 
N.J.Eq. 590. 


N.C.—Ricks v. Wilson, 70 S.E. 476, 
154 N.C. 282; Butler v. McLean, 29 S. 
E. 416, 122 N.C. 357. 


Ohio.—Allen v. Deardoff, 14 Ohio 
App. 16. 


Or.—Barnes v. Spencer, 153 P. 47; 
79 Or. 205: 


Pa.—Light v. Zeller, 22 A. 1025, 144 
Pa. 582 [aff 22 A. 1029, 144 Pa. 570]. 


Vt.—Donovan vy. Selinas, 81 A. 235, 
85 Vt. 80, Ann.Cas.1915D 645. 


Va.—Silling v. Todd, 72 S.E. 682, 
112 Va. 802, Ann.Cas.1915D 643. 

tal Assumption of mortgage by 
wife, being part of the consideration 
of her husband’s purchase from a 
third person, does not entitle the wife 
to a resulting trust. Du Bose v. Kell, 
71 S.E. 371, 90 S.C. 196 [reh den 73 S. 
BE. 184]. 

[b] What husband gave note for 
deferred payment does not affect the 
rule. Mitchell v. Colglazier, 7 N.E. 
199, 106 Ind. 464, 


c] Where husband pays for land 
with money borrowed on his indivi- 
dual credit the fact that he intended 
to repay the same from his wife’s 
funds when received, and took a re- 
eceipt for the cash payment in his 
wife’s name, without her knowledge, 
does not change the character of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rebuttable’? presumption,®* where the conveyance is 
made without the wife’s knowledge or consent,®4 and 
the husband holds the title as trustee for her’® where 
she had no knowledge of the conveyance and did not 
Where property is purchased in the 
name of the husband with the separate property of 


consent to it.8% 


sale, or authorize the wife to claim 
any rights as a purchaser. Crutcher 
v. Taylor, 66 Ala. 217. 


[d] Where wife allows her hus- 
band to act as her agent in the care 
and investment of her money, and he 
invests it in his own name, a result- 
ing trust arises in her favor. Heath 
v. Slocum, 9 A. 259, 115 Pa. 549. 


{e] General rule applicable to 
strangers applies. Greaves y. Atkin- 
son, 10 So. 73, 68 Miss. 598. 


[f] Consideration interest in fa- 
ther’s estate.—The consideration of a 
deed of land bought by a woman and 
deeded to her husband without his or 
her knowledge, being the interest of 
the grantee’s wife in her father’s es- 
tate, a trust resulted to her when the 
deed was made, unless her interest in 
her father’s estate was actually or 
constructively reduced to possession 
jure mariti by her husband before or 
when the deed was made. Southern 
Bank of Fulton vy. Nichols, 138 S.W. 
881, 235 Mo. 401. 


[¢g] Wife’s intention (1) that the 
title should be taken in her husband’s 
name, for reasons stated by her, does 
not of itself disprove a resulting 
trust (Crawford v.. Hurst, 138 N.E. 
620, 307 Ill. 248) (2) in view of the 
general rule that a resulting trust 
will arise even where’ the conveyance 
is made to another with the knowl- 
edge and consent of the payer (Craw- 
ford v. Hurst, supra). (3) General 
rule see supra § 154. (4) Where a 
wife acquired a business and her hus- 
band managed it but ultimately incor- 
porated it and took stock in his own 
name, a resulting trust in the stock 
in favor of the wife arose. Glover v. 
Waltham Laundry Co., 127 N.E. 420, 
235 Mass. 330. 


{h] As against hushand’s credi- 
tors (1) it was said that no trust re- 
sults (Johnson County v. Taylor, 127 
N.W. 862, 87 Neb. 487) (2) unless the 
creditors gave the husband credit re- 
lying cn his apparent ownership of 
tthe property (Johnson County v. 
Taylor, supra; Lane v. Myers, 141 P. 
1022, 70 Or. 376, Ann.Cas.1915D 649). 


[i] Prior to Married Women’s Acts 
(1) land bought by husband with 
money of wife belonged to him, title 
being taken in his name, no trust re- 
sulting to the wife. Brooks v. 
Brooks) 113; N.2.-919, 275) Ti. 237° °°) 
In view of the general rule that in or- 
der to create a resulting trust, the 
transaction must be such that at the 
moment the title passed a trust will 
result, use of funds of the wife to 
complete a purchase made prior 
that time will not raise a resulting 
trust aS against the husband’s credi- 
tors. Clark v. Timmons, (Tenn.Ch. 
App.) 39 S.W. 534. 


g2. Fagan v. Troutman, 138 P. 442, 
25 Colo.App. 251 [rev 135 P. 122, 24 
Colo.App. 473]. 

83. Keaton v. Pivkins, 43 F.(2d) 
497; Fagan v. Troutman, 138 P. 442, 
25 Colo.-App. 251 [rev 1385 P. 122, 24 
Colo.App. 473]; Thompson v. Ohl, 174 
N.W. 446, 187 Iowa 654; Exchange 
Trust Co. v. Godfrey, 261 P. 197, 128 
Okl. 108; Simpson v. Drake, 217 P. 
366, 90 Okl. 263. 

84. 1il.—Frewin v. Stark, 149 N.E. 
588, 319 Ill. 35. 

Ind.—Goldsberry v. Gentry, 92 Ind. 
193; Gifford v. Bennett, 75 Ind. 528. 


to, 
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vey 


Md.—Keller v. Keller, 45 Md. 269. 

Miss.—House v. Harden, 52 Miss. 
860. 

Mo.—Siling v. Hendrickson, 92 S.W. 
105, 193 Mo. 365. 

Pa.—Lloyd v. Woods, 34 A. 926, 176 
Pa. 63; Fretz v. Gilhan, 16 Pa.Co. 586. 

Tex.—Carter v. Bolin, (Civ.App.) 30 
S.W. 1084. 

[a] Statutory requirement as to 
express trusts that they be in writing 
does not apply where a husband pur- 
chases lands with his wife’s money, 
taking title in his own name, and tells 
her that it is so arranged that she 
will have it on his death. Smith v. 
Smith, 109 N.W. 194, 132 Iowa 700, 
119 Am.S.R. 581. 

{b] Fraud, mistake, or breach of 
faith by husband is not necessary. 
Lioyd v. Woods, 34 A. 926, 176 Pa. 68. 

85. Ark.—Spradling v. Spradling, 
142 S.W. 848, 101 Ark. 451; Kline v, 
Ragland, 14 S.W. 474, 47 Ark. 111. 

Ill. Frewin y. Stark, 149 N.E. 588, 
319 Ill. 35. 

N.Y.—Dressler v. Mulhern, 136 N.Y. 
S. 1049, 77 Mise. 476. 

Or.—Hope y. Stoner, 218 P. 555, 108 
OLenog ae 

Tenn.—Sandford 
Heisk. 71. 

Tex.—Butler Bros. v. Baker, 
App.) 271 S.W. 272. 

Va.—Battle v. Rock, 131 S.E. 344, 
144 Va. 1. 

86. Gifford v. Bennett, 75 Ind. 528; 
Siling v. Hendrickson, 92 S.W. 105, 
193 Mo. 365; Nichols v. Nichols, 24 A. 
194, 149 Pa. 172. 

&7. Cal—Phelps v. Davies, (App.) 
14 P.(2d) 922. 

Ga.—Wallace v. Mize, 112 S.E. 724, 
153 Ga. 374. 

Ind.—Resor vy. Resor, 9 Ind. 347. 

Iowa.—Sheffield Milling Co. v. 
Heitzman, 184 N.W. 631, 192 Iowa 

Kkkan.—Eneglish v. Law, 27 Kaa. 242. 

Minn.—Rich v. Rich, 12 Minn. 468. 


N.J.—Condit v. Bigalow, 54 A. 160, 
64 N.J.Eq. 504. 


N.Y.—Holden v. Burnham, 2 Hun 
678, 5 Thomps.&C. 197 [aff 63 N.Y. 
74). 

N.C.—Tyndall y. Tyndall, 119 S.B. 
354, 186 N.C. 272; Deese v. Deese, 97 
S.By 475, UT6N- Cy 52 Ross "vs Hen- 
drix, 16 -S38 4,120 NECi7403)) Beam 'v. 
Bridges, 13 S.H. 112, 108 N.C. 276, 23 
Am.S.R. 59. 

Tex.—Penman 


Vv. Weeden, 2 


(Civ. 


v. Blount, (Civ. 


App.) 264 S.W. 169: Chalk vy. Daggett 


(Civ.App.) 204 S.W. 1057 [mod on 
other ground (Commn.App.) 257 S.W. 
228]; Matador “Land, ete.;> Co: v. 


Cooper, 87 S.W. 2385, 39 Tex.Civ.App. 
99. 

[a] Acknowledgment of trust by 
husband raises the trust. Leslie v. 
Bell, 84 S.W. 491, 73 Ark. 338. 


[b] Agreement to hold in trust.— 
There is a trust in favor of the wife 
and her children where land is bought 
with her separate estate and title is 
taken in the name of her husband, on 
his agreement to hold it for her and 
the children, and his representation 
that 1t would be better to have title 
in him if she wanted to sell. Arnold 
v. Harris, (Tenn.Ch.App.) 52 S.W. 
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the wife’? without her knowledge or consent** a 
resulting trust in her behalf arises*® by presump- 
tion,?® and the husband holds the title as trustee 
for her®' where she had no knowledge of the con- 
ance and did not consent thereto. 
property is purchased with the separate means of 


So, where 


715. 

fc] Under husband’s former pow- 
er (1) to invest funds of wife’s stat- 
utory separate estate for her benefit, 
where he purchases property with 
such funds, no resulting trust arises 
in her favor (Lewis v. Mohr, 11 So. 
765, 97 Ala. 366) (2) under the rule 
that a resulting trust will not arise 
where the alienee himself in effect 
pays the consideration (Lewis v. 
Mohr, supra). (3) General rule of 
no resulting trust where alienee pays 
consideration see supra § 160. (4) 
Husband’s former power to invest 
funds of wife’s statutory separate es- 
tate for her benefit see Husband and 
Wife § 518. 

[ad] That husband joined with 
wife in mortgage given as part of the 
purchase price, but which raortgage 
was satisfied by the wife, does not 
affect the text rule. Phelps v. Da- 
vies, (Cal.App.) 14 P.(2d) 922. 

[e] Agreement is not essential. 
Matador Land, etc., Co. v. Cooper, 87 
S.W. 235, 39 Tex.Civ.App. 99. Contra 
Nashville Trust Co. v. lLannom, 
(Tenn.Ch.App.) 36 S.W. 977. 

&8. Fla.—Booth v. Lenox, 34 So. 
566, 45 Fla. 191. 

I1l.—Madison v. Madison, 69 N.E. 
625, 206 Ill. 5384; Loften v. Witboard, 
92 Jil. 461. 

Iowa.—Harvey v. Phillips, 186 N. 
W. 910, 193 Iowa 231. 

Mo.—Alkire Grocer Co. v. Ballen- 
ger, 38 SW 91.1 2437) Mon 369: 

Pa.—Lloyd v. Woods, 34 A. 926, 176 
Pa. 63. 

W.Va.—Cresap v. 
582, 54 W.Va. 581. 


fa] Comiuningled funds.—That a 
wife’s rent money was retained by 
her husband and commingled with his 
own did not preclude a resulting trust, 
where the amount was ascertainable. 
Roberts v. Roberts, (Mo.) 291 S.W. 
485. 

[b] In absence of written consent 
of wife, the text rule applies. Hol- 
man v. Holman, (Mo.) 183 S.W. 623; 
Alkire Grocer Co. v. Ballenger, 38 S. 
W. 911, 1387 Mo. 369; Phipps v. Mar- 
kin, (Mo.App.) 227 S.W. 870. 


Following trust property where 
husband is trustee of wife’s separate 
estate see infra § 890. 


Trust generally on purchases with 
wife’s separate estate sce Husband 
and Wife § 457. 

89. See supra notes 87, 88. 

90. Copper v. Iowa Trust & Say- 
ings Bank, 128 N.W. 3738, 149 Iowa 
336; Dixon v. Dixon, 90 A: 846, 123 
Md. 44, Ann.Cas.1915D 616; Hart v. 
Toronto Gen. Trusts Corp., 47 Ont.L. 
387. 

91. First Nat. Bank v. Reeves, 234 
P. 556, 27 Ariz. 508; Wallace v. Mize, 
112 S.B. 724, 153 Ga. 874; Sheffield 
Milling Co. v. Heitzman, 184 N.W. 631, 
192 Iowa 288; English v. Law, 27 
Kan. 242. 

Trust generally on purchases with 
wife’s separate estate see Husband 
and Wife § 457. 

92. Frewin v. Stark, 149 N.E. 588, 
319 Ill. 35; Mitchell v. Colglazier, 7 
N.H. 199, 106 Ind. 464; Carter v. Bolin, 
(Tex.Civ.App.) 30 S.W. 1084. 

[a] Thus, if the husband takes 
money inherited by his wife after 


Cresap, 46 S.E. 


412 [65 C.J.] 
the wife and the deed is taken in the name of the 
wife without recital of the separate source of the 
consideration, the title is in the community but a 
resulting trust in favor of the wife is created.?? 
Payment by the wife of purchase money, with con- 
veyance to both husband and wife, results in a re- 
sulting trust in her favor,®* particularly where the 
conveyance to the husband is made without the wife’s 
knowledge or consent.°®> If, contrary to her inten- 
tion, the husband causes the title to be made to 
himself and wife without her consent, a resulting 
trust in her favor arises.°° If the wife intentionally 
eauses the property purchased with her funds to 
be taken in the name of herself and her husband as 
tenants by entireties, no resulting trust in her favor 
arises.°7 The trust does not arise where it is ap- 
parent from the circumstances existing at the time 
that it was not the intention of the wife that the 
beneficial interest should remain in her,?® as where 
she intended the money as a gift to her husband,°? 
or she procures the deed to be issued in the name of 
the husband! for a fraudulent purpose,” or as against 
a judgment ereditor of her husband.? Since a wife 
who loans money to her husband becomes a mere 
ereditor of the husband,* the fact that he invests 
the money in real estate, taking title in his own 
name, raises no trust in favor of the wife.5 Where 
a wife loans her husband money to make part pay- 
ments on a purchase of land, she has no claim to a 
resulting trust,® nor does a resulting trust arise in 
favor of the wife in property purchased by the 
husband on his owa eredit, although part of the 
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purchase money is subsequently paid with money 
borrowed from or belonging to her.* Where the wife 
furnished no part of the consideration, she can ob- 
tain no trust therein.8 Likewise, a resulting trust 
will not arise in favor of the wife in property pur- 
chased in the name of her husband with her money 
or assets, but which by law belong to her husband,?® 
unless the circumstances show an intention on his 
part to hold in trust for her or her heirs.*° 


Contract of purchase by husband. Where the hus- 
band contracts to purchase property by installment 
payments but dies before completion of payment, 
and the wife’s separate estate furnishes all the con- 
sideration paid up to the time of default, and a son 
then arranges to take title by paying the balance 
due under the contract, a resulting trust arises in 
favor of the wife.14 


Parol evidence is admissible to prove that the 
wife was the real purchaser although title was taken 
in the name of her husband.?? 


Illegal or meretricious relation. Where a couple 
live together as man and wife without being law- 
fully married, and property purchased with the 
woman’s money is in the man’s name, they are 
strangers within the meaning of the rule?® that prop- 
erty paid for with the money or assets of one per- 
son, title thereto being taken in the name of a 
stranger or person for whom he is under no legal or 
moral obligation to provide, is held by resulting 
trust in favor of the person furnishing the considera- 
tion,?# so that a trust results in favor of the woman.t® 


marriage and invests it in land with 
the title in his own name, and she 
does not consent, he holds it as trus- 
tee for her. Holman vy. Holman, 
(Mo.) 183 S.W. 623. 

93. Penman y. Blount, 
App.) 264 S.W. 169. 


(Tex.Civ. 


94. Cal.—Shaw v. Bernal, 124 P. 
1012, 163 Cal. 262. 
Ga.—Crawford v. Manson, 8 S.E. 


54, 82 Ga. 118. 
Ind.—Noble v. Morris, 24 Ind. 478. 


N.C.—Wise v. Raynor, 157 S.E. 853, 
200 N.C. 567; Kelly v. Springfield Tire 
Co. v. Lester, 130 S.E. 45, 190 N.C. 411. 

Okl.—Mendenhall vy. Walters, 157 P. 
732, Td8, 53 Ol, 598 ficit Cye}]. 


Tenn.—Burnett v. Campbell Coun- 
ty, 1 Tenn.Ch.App. 18. 

W.Va.—Eagle v. McKown, 142 S.E. 
65, 105 W.Va. 270. 


£5, Hudson vy. Wright, 103 S.W. 8, 
204 Mo. 412; Mendenhall v. Walters, 
Doc Do) OKI) DIS: Lele, Cie le 


96. Cross v. Huffman, 217 S.W. 
520, 280 Mo. 640. 

97. Doyle v. Doyle, 108 N.E. 796, 
268 Ill. 96; Haguewood y. Britain, 
199 S.W. 950, 273 Mo. 89. 


[a] Consent of wife.—Where an 
antenuptial conveyance provided that 
if the property was sold the proceeds 
should belong to the wife, and after 
the marriage the property was sold 
and the proceeds invested in other 
realty, title to which was taken joint- 
ly, no resulting trust was created in 
the- wife’s favor. Cantrell v. Can- 
trell, 59 So. 652, 178 Ala. 273. 


98. In re Teter, 173 F. 798 [aff 179 
Maopoy Ose C.ClALy 213i. Rotter Vv. 
Scott, 82 N.W. 437, 111 Iowa 31; Jen- 
nings v. Longdon, 11 A. 212, 8 Pa.Cas. 
202; Berry v. Wiedman, 20 S.H. 817, 


40 W.Va. 36, 52 Am.S.R. 866. 

$9. Daily v. Spann, 152 A. 583, 112 
Conn. 455; Stokes v. Clark, 62 S.H. 
1028, 181 Ga. 588; Carr v. Frye, 114 
ve 745, 225 Mass. 531, L.R.A1917E 

1. Reed v. Reed, 32 Ill.App. 21 [aft 
25 N.E. 1095, 135 Ill. 482]; German vy. 
Heath, 116 N.W. 1051, 139 Towa! 52; 
Henderson vy. Baniel, (Tenn.Ch.App.) 
42 S.W. 470. 
2. Snider v. Udell Woodenware 
Co., 20 So. 836, 74 Miss. 353. 
3. Browne v. Carnley, 
180, 107 Ark. 605. 

4 See-Husband and Wife § 258. 

5. Stokes v. Clark, 62 S.E. 1028, 
131 Ga. 583; Cook v. Flatt, 170 N.He 
428, 838 Ill. 428; Gibson v. Foote, 
40 Miss. 788; Levy v. Williams, 49 
ra 930, 50 S.W. 528, 20 Tex.Civ.App. 
isya les r] ; 

6. In re Teter, 173 F. 798 [aff 179 
EG, iL Os) C.ClAlwalenl 

7. Woodside v. Hewel, 
109 Cal. 481. 

8 Farmers’ Nat. Bank y. Thom- 
son, 52 A. 961, 74 Vt. 442. 


156 S.W. 


42 P. 152, 


9. Ark.—Jones vy. Jones, 97 S.W. 
451, 80 Ark. 879. 
Ill.—Hogue v. Steel, 69 N.E. 931, 


207 Ill. 340. 

Ind.—Ream v. Karnes, 90 Ind. 167. 

N.C.—Benbow v. Moore, 19 S.E. 156, 
114 N.C. 263; Giles v. Hunter, 9 S.E. 
549, 103 N.C. 194. 

Va.—Jesser v. Armentrout, 42 S.B. 
681, 100 Va. 666. 


10. Jones v. Jones, 97 S.W. 451, 80 
Ark. 379; Derry v. Derry, 98 Ind. 
319; Benbow v. Moore, 19 S.H. 156, 


114 N.C. 268. 
11, Levi v. Levi, 161 A. 835, 111 N. 


150 Ill. 204; 


J.Eq. 127. 

12. Fla.—Booth vy. Lenox, 
566, 45 Fla, 191. 

Ill.—Frewin vy. Stark, 149 N.E. 588, 
G3 ES) FH tise 

Iowa.—Sheffield Milling Co. v. 
Heitzman, 184 N.W. 631, 192 Iowa 288. 

Ky.—Sargent v. Sargent, 289 S.W. 
TROD, 2h) Koy, oO Ce 

Md.—Brooks vy. Dent, 1 Md.Ch. 528. 


Mo.—Larrick v. Heathman, 231 S.W. 
975, 288 Mo. 370. 

N.H.—Connor v. Follansbee, 59 N. 
H. 124. . 

N.J.—Irick yv. Clement, 27 A. 434, 

49 N.J.Eq. 590. 
_ [a] Intention of husband purchas- 
ing property in his own name to hold 
it in trust for ‘his wife cannot be es- 
tablished by parol. Shelby v. Tardy, 
4 So. 276, 84 Ala. 327. 

[b] Face of deed does not affect 
the rule. Brooks v. Dent, 1 Md.Ch. 
523; Larrick v. Heathman, 231 S.W. 
975, 288 Mo. 370. 

13. See supra § 154. 

14. McDonald v. Carr, 37 N.E. 225, 
Ewing v. Bibb, 7 Bush 


34 So. 


(Ky.) 654. 
15. Ill. McDonald vy. Carr, 37 N.E. 
225, 150 Ill. 204. 


Ky.—Ewing v. Bibb, 7 Bush 654. 


Mass.—Morin vy. Kirkland, 115 N.E. 
414, 226 Mass. 845. 


Miss.—Shrader y. Shrader, 81 So. 
227, 119 Miss. 526. 


Tex.—Kinlow y. Kinlow, 10 S.W. 
729, 72 Tex. 639. 
oe v. Gordon, 17 Grant Ch. 


[a] Presumption (1) is not that 
an advancement was intended (Mc- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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However, if the woman knowingly permitted the 
deed to be made in the man’s name, no trust could 
If the man purchases the 
property by giving his note for the price, and later 
persuades the woman to pay the note, she thereby 


result in her favor.1® 


obtains no resulting trust.17 


[§ 174] bb. Statutory Provisions.1§ 
tory provision that resulting trusts may arise from 
the payment of the purchase money or from other 
circumstances!® applies where the wife furnishes the 
consideration and title is taken in the name of the 
Statutes sometimes provide that as be- 
tween husband and wife payment of purchase money 
by one, with conveyance to the other, will be pre- 
sumed to be a gift, although a resulting trust in favor 


husband.?° 


Donald v. Carr, 37 N.E. 225, 150 Ill. 
204) (2) since as between them the 
rule (see Husband and Wife § 31 note 
77 [a]) (3) that there is no duty to 
furnish maintenance when the rela- 
tion of husband and wife does not 
exist applies (McDonald v. Carr, 
supra), (4) but the presumption is 
that the supposed wife intended the 
conveyance for her own benefit (Mc- 
Donald v. Carr, supra; Kinlow v. Kin- 
low, 10 S.W. 729, 72 Tex. 639). 


16. Street v. Hallett, 21 Grant Ch. 
(Ont.) 255. 


17. Allen v. Allen, 107 S.W. 528, 101 
oh 362 [rev (Civ.App.) 105 S.W. 
3]. 


18. Bule in absence of statute see 
supra § 173. 


19. See supra § 149. 
20. See cases infra this note. 
[a] In Georgia (1) where a wife, 


having purchased property, agrees to 
permit her husband to have it on 
money furnished by herself, but 
changes her mind after the deed is 
made to the husband, relieving him 
of the obligation to pay the purchase 
money to her, the clause “from other 
circumstances” of Civ. Code (1910) § 
8739 applies, the situation between 
husband and wife being considered 
that of purchase and sale. Tanner v. 
Hinson, 118 S.E. 680, 155 Ga. 838. (2) 
A trust does not arise where the wife 
consented to the use. Stokes v. Clark, 
62 S.E. 1028, 131 Ga. 583. 


21. See statutory provisions; and 
cases infra this note. 
[a] In Georgia (1) Civ. Code 


(1910) § 3740 merely enacts the exist- 
ing equity rules. Browning v. Barber, 
113'S.H. 797, 154 Ga. 221; Jackson v. 
Jackson, 104 S.E. 236, 150 Ga. 544. 
(2) Under Civ. Code (1895) § 3160 the 
same was true. Vickers v. Vickers, 
65 S.E. 885, 133 Ga. 383, 24 L.R.A.N.S. 
1043. 


22. See supra § 156. 
23. See cases infra this note. 


[a] In California, under Civ. Code 
§ 853, where a wife pays for a con- 
veyance to her husband, the husband 
is trustee for her. Heinrich v. Hein- 
rich, 84 P. 326, 2 Cal.App. 479. 


{b] In Georgia, where funds or as- 
sets of the wife are used in part pay- 
ment, a resulting trust arises under 
Code § 2316 (3). ge v. Fowler, 9 
S.E. 1089, 82 Ga. 32 

[c] In ee iabalae St. (1893) § 3760 
applies to a conveyance to husband 
and wife but consideration therefor 
is furnished exclusively by the wife. 


Helvie vy. Hoover, 69 P. 958, 11 Okl. 
687. 
[d] In South Dakota Rev. Code 


(1919) § 372 applies where the wife 
furnishes the consideration and title 
is taken in the name of the husband. 
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of the payer may be shown and the presumption re- 
In some jurisdictions the statutory pre- 
sumption of resulting trust?? applies,?* and statutes 
sometimes expressly provide that if a married woman 
permits her husband to have the custody, control, and 


management of her separate property it will be pre- 


The statu- 
trust.2# 


erie? e 


Hofteizer v. Prange, 186 N.W. 9638, 964, 
45 S.D. 228 [cit Cyc]. 


24. See statutory provisions; 
case infra this note. 


[a] In Arkansas, on conveyance to 
a husband of property his wife paid 
for, there is a resulting trust (Craw- 
ford & M. Dig. § 5594). Gilbert v. 
Gilbert, 22 S.W.(2d) 32, 180 Ark. 596. 


25 See supra § 156. ° 


26. See statutery provisions; 
cases infra this note. 


[a] In Indiana, under Rev. St. 
(1843) §§ 170-172, prohibiting result- 
ing trusts except in specified instanc- 
es, where a father furnishes the con- 
sideration as an advancement to his 
daughter, although title is taken in 
the name of her husband, no trust 
arises. Meredith v. Citizens’ Nation- 
al Bank, 92 Ind. 343. 


{[b] In Kentucky (1) under the 
prohibition of St. § 2353, no trust re- 
sults. Martin v. Franklin, 169 S.W. 
599, 159 Ky. 816. (2) The prohibi- 
tion of St. § 2353 changes the former 
rule that all that was necessary to 
create the trust was payment of the 
consideration, so that the mere fact 
that the purchase price is paid by 
a wife, title being taken in the name 
of herself and husband, does not give 
rise to the trust in her favor. Masters 
v. Masters, 300 S.W. 894, 222 Ky. 427. 
(3) Where a wife paid the entire con- 
sideration for real property and con- 
sented to naming her husband as joint 
grantee with herself, no trust result- 
ed in her favor as to husband’s inter- 
est. Preston v. Preston’s Adm’x, 53 
S.W.(2d) 957, 245 Ky. 552. 

[c] In Minnesota (1) when jand is 
purchased with wife’s money, and 
title taken in name of herself and hus- 
band as tenants in common, no trust 
results in favor of the wife. Schmitz 
v. Wenzel, 208 N.W. 184, 166 Minn. 
435. (2) This rule applies to a biga- 
mous marriage. De France v. John- 
son, 26 F. 891 


[d] In New York, under Rev. St. 
§ 51, where a wife purchased and title 
was in her husband, no resulting trust 


and 


and 


arose. Woolf v. Jacob, 36 N.Y.Super. 
412. 
27. See statutory provisions; and 


cases infra this note. 


[a] Im Indiana (1) under Rev. St. 
(1876) § 8, the husband became trus- 
tee for the wife. Mitchell v. Col- 
glazier, 7 N.E. 199, 106 Ind. 464; 
Paulus v. Latta, 93 Ind. 34. (2) Un- 
der Gavin & H. St. § 8, a trust result- 
ed in favor of the wife where she did 
not consent to the title going to her 
husband. Malady vy. McHnary, 30 Ind. 
273. 

[b] In Kansas (1) under Gen. St. 
(1889) par 7166, a trust results in 
behalf of the wife. Howard v. How- 
ard, 34 P. 1114, 52 Kan. 469; Mosteller 


sumed that he acts as her trustee under a resulting 
However, the statutory prohibition of re- 
sulting trusts of the nature under discussion?® also 
applies,?° as do the statutory exceptions thereto, as 
in the case where the alienee takes title in his own 
name as an absolute conveyance without the knowl- 
edge or consent of the person paying the considera- 
tion,*” or where the purchase is in violation of some 
A statutory provision that the husband’s 


v. Mosteller, 20 P. 464, 40 Kan. 658. 

Parol evidence is admissible to 
establish the trust, even though it 
contradicts tthe terms of the convey- 
ance. Howard v. Howard, 34 P. 1114, 
52 Kan. 469. 


[c] In Kentucky (1) St. § 2353 ap- 
plies where the wife’s funds or assets 
are used to purchase property, title 
to which is taken in the name of her 
husband without her knowledge or 
consent. Phillips v. Bowles, 273 S.W. 
85,209 Ky 2580. C2)" St. $2358 as 
only intended to assist persons pay- 
ing the consideration to reclaim the 
property while it is in the possession 
of the person who took the deed, or 
while it is held by a volunteer or a 
purchaser with notice of the trust 
(Miller v. Mchin, 143 S.W. 1008, 147 
Ky. 248), (3) and it is not effective 
against the rights of creditors (Miller 
v. McLin, supra). (4) Where a hus- 
band verbally purchased land from 
his father-in-law, and the latter died 
prior to complete payment therefor, if 
the other heirs completed the con- 
veyance ag part of the wife’s share 
in the estate, title going to the hus- 
band with the wife’s consent, the 
statutory prohibition of resulting 
trust applies. Russell v. Russell, 12 
S.Ww. ‘709, 11 Ky.L. 547; Hocker v. 
Gentry, 3 Metc. 463. (5) Under Gen. 
St, ec 63 art TS 1o) ifithei witelcon= 
sents to the purchase in her husband’s 
name, she is not entitled to a result- 


ing trust. Bell v. Weatherford, 12 
Bush 505. 

[d] In Michigan (1) Comp. L. 
(1915) § 11573 sapplies (Smith W: 


Smith, 184 N.W. 501, 215 Mich. 556), 
(2) although the wife did not actual- 
ly intend to perpetrate fraud on her 
husband (Smith v. Smith, supra), 
(3) sinee the purchase of the land in 
her own name was a _ constructive 
fraud (Smith v. Smith, supra). (4) 
So the prohibition of Gen. St. (1918) 
§ 6706 applies where a wife under a 
bigamous marriage furnishes the con- 
sideration for a purchase of property, 
title to which is conveyed to the hus- 
band. Speiss v. Speiss, 183 N.W. 822, 
149 Minn. 314. 


[e] In New York, under Rev. St. § 
53, a trust results to the wife. Haack 
Ve VWieicken,) 23 WNeboloopedtlia ina venorg 
[rev 42 Hun 486]. 


[f] Im Wisconsin, under St. (1929) 
§ 2381.04, where the wife paid for 
property taken in her husband’s name 
without the wife’s knowledge, a re- 
sulting trust for the wife arose. 
Hendricks v. McCormick Memorial 
Home, 234 N.W. 886, 204 Wis. 277. 


Statutory exception see supra § 156. 


28. See statutory provisions; and 
cases infra this note. 


[a] In Indiana, if the husband 
agreed to restore or return the wife’s 
property when requested, but refuses 


414 [65 C.J.] 


title to personal property reduced to his possession 
with the express assent of his wife shall not be at- 
fected does not apply where property is purchased 
in the joint names of a husband and wife with money 
belonging to the wife, and no resulting trust in favor 


29 


of the wife is created. 


[§ 175| (d) Payment with Funds of Both Hus- 


band and Wife®°—aa. In General. 


of proof that part of the consideration belonged to 
the wife, payment by the husband, with title to him- 
self, raises a presumption that the payment was for 
himself,?? which presumption is rebuttable.*? Where 


to do so, such would be within the 
second clause of Rev. St. (1881) § 
2976, so as to create a resulting trust 
in the wife’s favor. Toney v. Wenda- 
ling, 37 N.B. 598, 138 Ind. 228; Tracy 
v. Kelley, 52 Ind. 535. 

[b] In Kentucky (1) St. § 2353 is 
only intended to assist persons paying 
the consideration to reclaim the prop- 
erty while it is in the possession of 
the person who took the deed, or 
while it is held by a volunteer or a 


purchaser with notice of the trust 
(Miller v. McLin, 143 S.W. 1008, 147 
Ky. 248), (2) and it is not effective 


against the rights of creditors (Miller 
v. MecLin, supra). 

{c] Im Minnesota, where a wife, 
given money by her husband to pur- 
chase a home, contrary to instruction 
took title in her own name, there was 
violation of trust within Gen. St. 
(1923) § 8088, giving rise to a result- 
ing trust. Sieger v. Sieger, 202 N.W. 
742, 162 Minn. 322, 42 A.L.R. 1. 

29. See statutory provisions; 
case infra this note. 

{a] In Missouri, under the married 
women’s statute, a conveyance to a 
husband and wife by entirety of land 
purchased with her money did not 
create a resulting trust, entitling the 
wife to have the deed reformed. 
Regal Realty & Investment Co. v. 
Gallagher, 188 S.W. 151. 

20. Interests or title in community 
property as affected by nominal title 
see Husband and Wife § 1172. 


and 


31. Kline’s Appeal, 39 Pa. 463. 
32. Kline’s Appeal, supra. 
33. Druker vy. Druker, 167 N.E. 638, 


268 Mass. 334; Browdy v. Browdy, 145 
N.E. 868, 250 Mass. 515. Contra Wat- 
Zon Vv. Harris, 130 S.W- 237, 61 Tex. 
Civ.App. 263. 

[a] Deposit in common fund.— 
Where a wife and her husband made 
deposits in a common fund, for the 
purpose of going in business for their 
mutual benefit, the inference could 
not be drawn that there interests were 
equal. Druker v. Druker, 167 N.E. 
638, 268 Mass. 334. 

34. Haney v. Legg, 30 So. 
Ala. 619, 87 Am.S.R. 81. 

35. Johnson v. Fonst, 139 N.W. 451, 
158 Iowa 195. 

ge. Ala.—Haney v. Legg, 
129 Ala. 619, 87 Am.S.R. 81; 
v. Torrey, 53 Ala. 120. 


34, 129 


30 So. 34, 
Tilford 


Ark.—Kline v. Ragland, 14 S.W. 
474, 47 Ark. 111. 
Colo.—Fagan v. Troutman, 138 P. 


442, 25 Colo.App. 251 [rev 135 P. 122, 
24 Colo.App. 473]. 
Conn.—Vaszauskas v. Vaszauskas, 
161 A. 856, 115 Conn. 418. 
Til.—Hinshaw v. Russell, 117 N.E. 
406, 280 Ill. 235; Holmes v. Clifford, 
95 IllApp. 245. 


Ky.—Mallory v. Mallory, 5 Bush 


TRUSTS 


the purchase of 


that they contributed equally.** 
the resulting trust in favor of a wife, it is not in- 
dispensable that the whole of the consideration 


[§§ 174-175 


husband and wife contribute the consideration for 


property, there is no presumption 
In order to create 


should have been furnished by her,** and where any 


In the absence 


ing trust arises 
aw?) to 


464. 

Mass.—Skehill v. Abbott, 68 N.E. 37, 
184 Mass. 145; Hayward v. Cain, 110 
Mass. 273. 

Mo.—Lomax & Stanley Bank v. 
Peacher, 30 S.W.(2d) 44; Spradling v. 
Spradling, 222 S.W. 813; Thompson 
v. Renoe, 12 Mo. 157. 

N.J.—Mayer vy. Kane, 61 A, 374, 69 
IN oC amos 

N.C.—Murchison v. Fogleman, 81 
S.E. 627, 165 N.C. 397, Ann.Cas.1915D 
656. 

Or.—Barger v. Barger, 47 P. 702, 30 
Or. 268; Springer.v. Young, 12 P. 400, 
14 Or. 280. 

Pa.—Ott v. Duffy, 92 A. 201, 246 Pa. 
211, Ann.Cas.1915D 652. 


Tenn.—Bible v. Marshall, 52 S.W. 
1077; £03 ‘Lenn. 324. 
Tex.—Blum v. Rogers, 9 S.W. 595, 


71 Tex. 668; Penman v. Blount, (Civ. 


App.) 264 S.W. 169. 

fa] Husband’s death does not 
abrogate or impair the trust which 
she might resort to equity to estab- 
lish. Crump. v. Hart, 176 S.-W. 1089, 
189 Mo.App. 572. 


[b] Family settlement.—Where a 
deed to a husband in trust for his 
wife for life, and for her children 
after her death, is in the nature of a 
family settlement, no resulting use in 
favor of the husband and wife, by 
reason of the consideration having 
been paid by them in money, will be 
presumed. Arnold y. Southern Pine 
Lumber Co., 123 S.W. 1162, 58 Tex.Civ. 
App. 186. 

[ce] Reimbursement of husband’s 
payments by a sale of a portion of 
land gives his wife entire equitable 
title. Hines v. Sparks, (Tex.Civ. App.) 
146 S.W. 289. 


{[d] Goan.—Where a husband pur- 
chases property, pays part of the con- 
sideration, and draws drafts for the 
rest of the price, and requests his wife 
to pay such drafts, her payment is a 
Joan to him, creating the relation of 
debtor and creditor, not that of trus- 
tee and cestui que trust. Torrey v. 
Cameron, 11 S.W. 840, 73 Tex. 583. 


[e] Mistake or misunderstanding. 
—Where a husband and wife jointly 
purchase land, title going to the hus- 
band, he is trustee for his wife where 
such vesting of title was by mistake 
or misunderstanding. Hayward v. 
Cain, 110 Mass. 273. 


[f] Receipt by wife.—The mere 
fact that a wife receipted for her in- 
terest in an estate, and did not draw 
the money before applying it in pay- 
ment on land purchased from the es- 
tate in her husband’s name, was mere- 
ly a matter of form, not affecting the 
question of a resulting trust. Hin- 


shaw v. Russell, 117 N.E. 406, 280 Ill. 
2ieoe 

[g] Husband is trustee for his 
wife. Hayward v. Cain, 110 Mass. 


‘gersoll, 111 P. 


portion of the consideration belongs to the wife, and 
title is taken in the husband’s name alone, there is 
no presumption of an advancement?* and a result- 


in her favor?® by implication of 


the extent that consideration furnished 
by her is used,*S although he may have given his 


273. 


{h] Agreement unnecessary.—(1) 
In view of the general rule that, since 
a resulting trust cannot rest upon an 
express agreement, no parol agree- 
ment between the parties, made be- 
fore or after the conveyance of prop- 
erty, can give rise to a resulting trust 
therein (see supra § 143), (2) an 
agreement that the husband hold in 
trust for the wife is not necessary in 
order to raise the resulting trust 
(Hinshaw v. Russell, 117 N.E. 406, 280 
Ill. 235). And sée cases infra note 
37. 

{i] In Pennsylvania a resulting 
trust in favor of a wife to the extent 
that her money was used in the pur- 
chase of lands taken by her husband 
in his name is not established unless 
it is shown that he purchased for her, 
or intended to purchase for her, or 
promised to take title in her naie, or 
was expected to take title in her naine, 
or in hig name in trust for her, to 
an interest in the land proportionate 
to the amount of the purchase-money 
furnished by her. McCormick  v. 
Cook, 49 A. 238, 199 Pa. 631; Beringer 
v. Lutz, 41 A. 643, 188 Pa. 364; Bering- 
er v. Lutz, 37 A. 640, 179 Pa. 1; Mce- 
Cormick vy. Cook, 25 Pa.Co. 289. 


37. Johnson vy. Foust, 139 N.W. 451, 
158 Iowa 195. 


S3. Ala.—Haney v. Legg, 30 So. 34, 
129 Ala. 619, 87 Am.S.R. 81; Tilford 
v. Torrey, 53 Ala. 120. 


Ark.—Kline v. Ragland, 14 S.W. 474, 
47 Ark. 111. 


Cal.—Title Ins. & Trust Co. v. In- 
360, 158 Cal. 474; Lind- 
sy v. Blumberg, $3 P.''894,07 Cal. App. 

Colo.—-Fagan v. 
442, 25 Colo.App. 
24 Colo.App. 473]. 


Conn.—Vaszauskas v. Vaszauskas, 
161 A. 856, 115 Conn. 418. 


Ill.—Crawford v. Hurst, 132 N.E. 
521, 299 Tl). 508; Holmes v. Clifford, 
95 Tll.App. 245. 


Troutman, 138 P. 
251 frev 135 Pi 222) 


Ae ae tise v. Mallory, 5 Bush 
Mo.—Lomax & Stanley Bank vy. 
Peacher, 30 S. be (2d) 44; Spradling y. 


222 S.W. 813. 


N.J.—Mayer v. Kane, 61 A. 374, 69 
N.J.Eq. 733. 


N.C.—Murchison vy. Fogleman, 81 S. 


Spradling, 


HR 165 N.C. 397, Ann.Cas.1915D 
Or.—Barger v. Barger, 47 P. 702, 
30 Or. 268. 


Pa.—Ott v. Duffy, 92 A. 201, 246 Pa. 
211, Ann.Cas.1915D 652. 


Tenn.—Bible v. Marshall, 52 S.W. 
1077, 103 Tenn. 324. 
Tex.—Blum v. Rogers, 9 S.W. 595, 


71 Tex. 668; Penman vy. Blount, (Certs 
App.) 264 S.W. 169. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§ 175] 


own notes for deferred payments,*® provided it is 
shown what part of the purchase money was paid 
by her.*° However, the general rule*! that, in or- 
der to establish the: resulting trust, the considera- 
tion must have been paid before or at the time of 
the purchase applies to prevent a trust in favor of 
a wife paying the husband’s notes for deferred pay- 
ment subsequent to the purchase.t? Where the prop- 
erty is purchased with the joint funds of husband 
and wife and they direct that the title be made so 
that the survivor will obtain all the property, if 
title is made to them as tenants by entirety, no re- 
sulting trust in favor of the wife or her heirs can 
arise.t*® Where a portion of the consideration be- 
longs to the husband and title is taken in the name 
of the wife, it will be presumed that the amount 
paid by the husband was by way of advancement** 
or gift*® to the wife, and not as a resulting trust 
in favor of the husband,*® and such trust does not 
arise.*7 Such presumption of advaneement*® or 
gift*® may be rebutted by parol evidence,®° in which 
case the trust will arise.°1 If the wife by law is 
constituted trustee for the husband, it is immaterial 
whether or not she purchased as trustee for the hus- 
band.®2 So, where the consideration comes from hus- 
band and wife jointly and the parties intend that 


39. Kline v. Ragland, 14 S.W. 474, 


47 Ark, 111; 


TRUSTS 
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the wife should take title for their joint use, no 
trust ean result.°*? Where a husband uses his own 
funds and some belonging to his wife for the pur- 
chase of property and takes the deed in their joint 
names a resulting trust pro tanto will be declared 
in favor of the wife®* and those claiming under her,*® 
but not in favor of the hushband.®* Where a married 
woman is entitled to land by reason of a voluntary 
partition, but the deed is made to herself and her 
husband and her heirs, payment of owelty by the 
husband does not entitle him to a resulting trust 
to that extent.°" So also, where the consideration 
is furnished by husband and wife, and the title is 
conveyed to a third person, a resulting trust arises 
to the husband and wife in proportion to the amounts 
contributed by them.°* Again, where a conveyance 
is made to a husband and wife and a third person, 
and the consideration is paid by the husband and 
wife, such third person is the trustee for them.®*® 
Further, if the purchase is made in the wife’s name 
with the joint funds of supposed husband and wife, 
the husband intending to retain his interest, a re- 
sulting trust will arise in favor of the husband, even 
though the marriage is not lawful;®° if the purchase 
is made in the husband’s name with joint funds the - 


ey 
Ark.—Gordon v. Claridy, 218 S. 
Ww. 40 95, 142 Ark. 184. 


Ill.— Holmes v. Clifford, 95 
245. 


Mass.—Browdy v. Browdy, 145 N.E. 


Ill. App. 


868, 250 Mass. 515. 

Or.—Barger v. Barger, 47 P. 1702, 
30 Or. 268. 

Pa.—Ott v. Duffy, 92 A. 201, 246 Pa. 


211, Ann.Cas.1915D 652. 


W.Va.—Pickens v. Wood, 50 S.BE. 
818, 57 W.Va. 480; Coleman v. Par- 
ran, 28—8. Bs. 769, 43 W.Va. 737. 

[a] Separate purchase.—Where a 
wife purchased and paid for forty 
acres which was conveyed to her 
husband by a deed which included 
another forty purchased by him, the 
rule that payment to raise a trust 
pro tanto must be for an aliquot part 
of the real estate does not prevent 
a trust resulting in favor of the wife. 
In re Mahin’s Estate, 143 N.W. 420, 
161 Iowa 459. 

[b] Aliquot part.—Where proper- 
ty is purchased with the joint funds 
of a husband and wife, in order to 
raise a resulting trust for the benefit 
of the wife, the consideration furnish- 
ed by her must have been an aliquot 
part. Reed v. Reed, 25 N.E. 1095, 135 
Til. 482 [aff 32 Tl. App. ra 

Necessity that trust pro tanto be 
for aliquot part see supra § 163. 

41. See supra § 161. 

42. Cunningham v. Wakefield, 115 
So. 877, 217 Ala. 374. 

43. Hecker v. Vanhook, (Mo.) 246 
S.W. 337; Larrick v. Heathman, 231 
S.W. 975, 288 Mo. 370. 

[a] Reason for rule.—The general 
rule that a trust does not arise con- 
trary to the intention of the parties 
capable of acting for themselves ap- 
plies. Hecker v. Vanhook, (Mo.) 246 
S.W. th 

Intention of parties generally see 
supra § 141. 

44. Wright v.*+ Wright, 179 N.W. 
100, 189 Iowa 921; Andrew v. Andrew, 
87 N.W. 494, 114 Iowa 524; Clay v. 


Keller v. Keller, 45 Md. 45. 


Clay, 72 S.W. 810, 24 Ky.L. 2016. at the office of the conveyancer, and 

Murchison v. Murchison, 246 | the husband being unable to leave his 
S.W. 499, 156 Ark. 403; Devine v. De- | Work, a resulting trust arises in favor 
vine, 54 N.E. 336, 180 Tll. 447; John-|0f the husband, it further appearing 
son v. Johnson, 53 A. 792, 96 Md. 144;| that the wife, throughout the many 


Bacon y. Devinney, 37 A. 144, 55 N.J. 
liq. 449. 


46. Wright v. Wright, 179 N.W. 
100, 189 Iowa 921; Andrew v. Andrew, 
87 N.W. 494, 114 Iowa 524; Johnson 
v. Johnson, 53 A. 792, 96° Md. 144; 
Bacon v. Devinney, 37 A. 144, 55 N.J. 
Eq. 449. 


47. Devine v. Devine, 54 N.E. 336, 
180 Ill. 447; Burkhardt v. Burkhardt, 
77 N.W. 1069, 107 Iowa 369; First 
Nat. Bank v. Mather, 137 N.W. 51, 
29) SiD, “555. : 


[a] Joint mortgage by a husband 
and wife to secure part of the price 
not paid in any part by the husband 
does not entitle him to a resulting 
trust. Christensen v. Christensen, 
106 N-Bi62 730265, De 7.0. 


[b] Where property is purchased 
with earnings of both husband and 
wife, but what portion was furnished 
by the husband is not shown by the 
record, and the title was taken in the 
name of the wife, with full knowledge 
by the husband of the transaction, 
no resulting trust can be established 
in favor of the husband. Devine v. 
Devine, 54 N.E. 336, 180 Ill. 447; Pil- 
lon v. Edwards, 19 Ont.W.N. 195. 


48. Harden v. Darwin, 66 Ala. 55; 
Owen v. Kennedy, 20 Grant Ch. (Ont.) 
163. 

[a] Agreement.—Where the pur- 
chase is made with a mixed fund be- 
longing partly to the husband and 
partly to the wife, and title is taken 
in the name of the wife, upon her 
agreement to convey to him on his 
request there is a resulting trust in 


favor of the husband. Harden vy. Dar- 
win, 66 Ala. 55. 
49. Fox v. Shanley, 109 A. 249, 94 


Conn, 350; Bacon’ v. Devinney, ; 5 fae 
144, 55 N.J.Eq. 449, 


[a] Thus, where a husband paid 
part of a consideration for the pur- 
chase of a residence, but title was 
taken in the name of the wife, the 
purchaser stating that it would be 
necessary for both grantees to appear 


years that the parties occupied the 


premises, recognized the husband’s 
rights therein. Fox v. Shanley, 109 
A. 249, 94 Conn. 350. 

50. Owen v. Kennedy, 20 Grant 
Ch< (@nt.)~ 163; 

51. Owen v. Kennedy, supra. 

52. Bargna v. Bargna, (Tex.Civ. 
App.) 127 S.W. 1156. 

53. Pollock v. Pollock, 111 N.E. 
963, 223 Mass. 382. 

54. Moss v. Ardley, 169 S.W. 6, 


260 Mo. 595; Johnston v. Johnston, 
73 S.W. 202, 173 Mo. 91, 96 Am.S.R. 
486, 61 L.R.A. 166; Mcleod v. Ven- 
able, 63 S.W. 847, 163 Mo. 536; Jones 
v. Elkins, 45 S.W. 261, 143 Mo. 647. 


[a] Thus a husband, purchasing 
land partly with his own money and 
partly with his wife’s separate mon- 
ey, by taking the conveyance to him- 
self and to her practically acknowl- 

edged and executed a resulting trust 
in “her favor. Deer vy. NDeer’s Estate, 
(Mo.App.) 180 S.W. 572. 

55. Moss v. Ardley, 169 S.W. 6, 
260 Mo. 595; Jones v. Elkins, 45 S.W. 
261, 143 Mo. 647. 

56. Wilhite v. 
448, 284 Mo. 387. 


57. Sprinkle v. Spainhour, 62 S.E. 
910, 149 N.C. 223, 25 L.R.A.N.S. 167. 


[a] Beason for rule—The law 
presumes that he intended the pay- 
ment as a gift to his wife. Sprinkle 
v. Spainhour, 62 S.E. 910, 149 N.C. 


Wilhite, 224 S.W. 


223, 25 L.R.A.N.S. 167. 
58. Hall v. Young, 37 N.H. 1384. 
[a] Purchase with community 


funds.—-Taking of property purchased 
with community funds of husband 
and wife in the name of another re- 
sults in a trust in favor of the hus- 
band and wife. Miller v. Miller, (Tex. 
Civ.App.) 285 S.W. 837. 

59. Benger v. Drew, 2 Eq.Cas.Abr. 
739, 22 Reprint 627, 1 P.Wms. 781, 24 
Reprint 613. 

60. Cetenich v. Fuvich, 102 A. 817, 
Cid Le el I WO 
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trust will also arise in favor of the wife.®! 


[§ 176] bb. Statutory Provisions.°? 
tory provision that resulting trusts may arise from 
the payment of the purchase money or from other 
circumstances®® applies to a joint purchase by hus- 
Statutory presumptions of result- 
ing trusts®® apply where payment is with funds of 
The statutory exceptions 
to the statutory prohibition of resulting trusts ap- 
ply,®7 as where the grantee has taken the deed, as 
an absolute conveyance, in his own name without 
the knowledge or consent of the person paying the 


band and wife.®4 


both husband and wife.®® 


purchase money.°§ 


[§ 177] (3) Parent and Child*°—(a) Conveyance 
to Parent of Person Paying Consideration—aa. In 
Where the purchase price of property is 
furnished by, or belongs to, the son or daughter of 
the purchaser, and the purchaser takes title to the 


General. 


61. Shrader v. Shrader, 81 So. 227, 
119 Miss. 526. 

62. Rule in absence of statute sce 
supra 175. 

63. See supra § 149. 

64. See statutory provisions; 
case infra this note. 


[a] In Georgia, where a husband 
paid part of the price for an automo- 
bile with his wife’s money, and the 
wife paid the rest, the husband is a 
trustee under Civ. Code (1910) § 38735 


and 


739. 
Watts v. Taylor, 137 S.E. 119, 36 Ga. 
App. 537. 


65. See supra § 156. 


66. See statutory provisions; 
eases infra this note. 

fa] In California (1) where hus- 
band and wife join to purchase prop- 
erty in the husband’s name, under Civ. 
Code § 853 a resulting trust pro tanto 
arises in favor of the wife (Polk v. 
Boggs, 54 P. 536, 122 Cal. 114), (2) 
which trust may be shown by parol 
evidence (Polk v. Boggs, supra). 


67. See infra note 68. 


68. See statutory provisions; 
eases infra this note. 
fa] Im Kansas, under Rev. St. 
(1923) 67—408, a wife had an enforce- 
able equitable right ina Kansas farm 
standing in her husband’s name which 
was paid for by a transfer of equity 
in an Illinois farm. Commissioner of 
a yerne Revenue v. Molter, 60 F.(2d) 
98. 


and 


and 


[b] In Kentucky (1) under St. § 
2353 (Russell St. § 2050), which abol- 
ishes resulting trusts without affect- 
ing any case in which the grantee 
shall have taken a deed in his own 
name without the consent of the per- 
son paying the consideration, or 
where the grantee, in violation of 
some trust, shall have purchased the 
lands deeded with the effects of an- 
other person, a parol agreement of a 
grantee in the conveyance to hold it 
for the use and trust of the one fur- 
nishing the consideration is valid 
and enforceable. Patrick v. Prater, 
139 S.W. 938, 144 Ky. 771. (2) Under 
St. (1899) § 2853, where a husband 
furnished part of the consideration 
for the purchase of property, knowing 
the deed is to his wife, no trust re- 


sults. Clay v. Clay, 72 S.W. 810, 24 
Ky.L. 2016. 
{[c] In New York, under Rev. St. 


§ 53, it is essential that the part fur- 
nished by the wife be an aliquot part. 
Schierloh v. Schierloh, 25 N.Y.S. 676, 
72 Hun 150 [aff 42 N.B. 409, 148 N.Y. 
103, rearg den 42 N.E. 726, 148 N.Y. 
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property in his own name, there is no presumption 
of gift’ but the presumption is, as in the case of 
a purchase in the name of a stranger,"* that a re- 
sulting trust arises,72 which presumption is not re- 
butted by the counter presumption of an advance- 
ment from the relationship,’? and the trust arises 
in favor of the son or daughter,"* in the absence of 
circumstances showing a contrary intent,’° as where 
a gift?® or loan’? to the parent is intended. Where 
a person in loco parentis purchases property with 
consideration furnished by the children, a resulting 
trust arises pro tanto.*§ 


Parol evidence is admissible to-show the trust.7° 


740]. 

[d] Im Wisconsin, under Rev. St. 

2071, where a wife furnished one 
half of the purchase money on agree- 
ment that the conveyance should be 
to herself, but knew that her husband 
took the deed in his own name, no 
trust resulted. Skinner v. James, 35 
N.W. 37, 69 Wis. 605. 

69. Payment with funds of both 
parent and child see infra § 181. 


Statutory provisions see infra § 178. 


70. Roberts v. Remy, 46 N.E. 1066, 
56 Ohio St. 249. 

71. O’Neill v. O’Neill, 76 A. 26, 227 
Pa. 334. 

Presumption of resulting trust 
where purchase is made in name of 
stranger see supra § 155. 

72. Pinkinson v. Pinkinson, 117 A. 
48, 93 N.J.Eq. 583; Roberts v. Remy, 
46 N.E. 1066, 56 Ohio St. 249; Mullen 
v. Mullen, 5 Ohio Dec. (Reprint) 111, 
2 Am.L.R. 611; O’Neill v. O’Neill, 76 
As 26, 227 Pa. 334. 


73. Mullen v. Mullen, 5 Ohio Dec. 
(Reprint) 111, 2 Am.L.R. 611. 


74 Ark.—Baker v. Applen, 26 S.W. 
(2d) 109, 181 Ark. 454; Brown v. Ar- 
kansas Cent. R. Co., 81 S.W. 613, 72 
wee 456; Fairhurst v. Lewis, 23 Ark. 

Ill.— Masters v. Mayes, 92 N.E. 945, 
246 Ill. 506; Champlin v. Champlin, 
26 N.B. 526, 136 Ill. 309, 29 Am.S.R. 
823; Scheerer v. Scheerer, 109 Ill. 11; 
Fleming v. McHale, 47 Ill. 282. 


Mo.—Stevens v. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708. 


Neb.—Cowles y. 
738, 89 Neb. 327. 


N.H.—Crowley v. 
190, 72 N.H. 241. 


N.J.—Johnson vy. Dougherty, 18 N. 
J.Eq. 406. 


N.C.—Norcum v. 
289, 140 N.C. 472. 


Or.—Martin v. Thomas, 144 P. 684, 
74 Or. 206. 


Pa.—O’Neill v. O'Neill, 76 A. 26, 227 


Cowles, 131 N.W. 
Crowley, 56 A. 


Savage, 53 S.B. 


Pa, 334. 


Tenn.—Johnson  v. 
Baxt.) 251: 


Tex.—Townsend vy. Chaillett, (Civ. 
App.) 45 S.W.(2d) 354. 


W.Va.—Gentry v. Poteet, 53 S.E. 
787, 59 W.Va. 408. 


[a] Fraud cannot bar such result- 
ing trust where the land is home- 
stead and not subject of fraudulent 
alienation. Cowles v. Cowles, 131 N. 


Anderson, 7 


[§ 178] bb. Statutory Provisions.®° 
diction in which there is a statutory presumption of 
implied trust’! such presumption applies to a pur- 
chase of property by a parent with consideration 
furnished by the child.°? 


In a juris- 


A statutory prohibition 


W. 738, 89 Neb. 327. Homestead as 
not subject of fraudulent alienation 
see Fraudulent Conveyances § 66. 


[b] Loan.—A transaction whereby 
a daughter permitted her father to 
use a mortgage as part payment for 
land was a loan, not entitling daugh- 
ter to trust interest in the land. Jen- 
aon v. Anderson, 259 P. 913, 122 Or. 


[c] Payment by husband and wife 
and conveyance to mother of husband 
of land purchased by the husband for 
benefit of community invested the 
mother with legal title, charged with 
resulting trust in favor of communi- 
ty. First State Bank of Carbon v. 
Thurman, (Tex.Commn.App.) 12 S.W. 
1ae4 146 [rev (Civ.App.) 300 S.W. 


75. Merrill v. Hussey, 64 A. 819, 
101 Me. 439; Campbell v. Campbell, 
14 B.C. 354. 


76. De Freese v. Vanderford, 125 
So. 228, 220 Ala. 360; Briscoe v. Price, 
113 IN, BH. 78 84,.-275 TL 63-2 Tpvanegeys 
Irvine, 89 S.W. 193, 28 Ky.L. 262; 
po wley v. Crowley, 56 A. 190, 72 N.H. 


77. De Freese v. Vanderford, 125 
So. 228, 220 Ala. 360; Brisco v. Price, 
13 NOW 8815275 Ti 633) Smitha 
Smith, 135 A. 25, 82 N.H. 399. 


78. Graves v. Pinchback, 1 S.W. 
682, 47 Ark. 470; Paschall v. Hinder- 
er, 28 Ohio St. 568. 


Persons in loco parentis generally 
see Parent and Child § 174. 
_ Step-parent as person in loco paren- 
tis see Parent and Child § i81. 


79. Lynch v. Lynch, 144 N.E. 375, 
249 Mass. 543; Townsend v. Chaillett, 
(Tex.Civ.App.) 45 S.W.(2d) 354. 


80. Rule in absence of statute see 
supra § 177. 


* 81. See supra § 156. 


82. See statutory provisions; 
cases infra this note. 


[a] In Georgia (1) under Civ. Code 
(1910) § 38739, ‘conveyance to his 
mother of land paid for by a son un- 
der an agreement by the mother to 
reconvey to her son created a trust 
in the son’s favor. Parlin v. McClure, 
150 S.E. 835, 169 Ga. 576. (2) Where 
a father purchased land at an admin- 
istrator’s sale for the benefit of his 
children, and the only consideration 
for the deed was the children’s inter- 
est in the decedent’s estate, a trust in 
their favor will be implied. Weldon 
v. Weldon, 110 S.E. 278, 152 Ga. 550. 
(3) Under Civ. Code (1895) § 3159, 
providing that a trust will be implied 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
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of resulting trusts®? applies where the consideration 
for a purchase of property is furnished by a child 
or children and the conveyance is made to the 
The exceptions to the statutory prohibi- 
tion apply where a conveyance is made to the parent 
of the person furnishing the consideration,®® as 
where the grantee has taken the deed, as an absolute 
conveyance, in his own name without the knowledge 
or consent of the person paying the consideration,*® 
or where by agreement, and without any fraudulent 
intent, the grantee was to hold the land in trust 
for, or convey it to, the party paying the purchase 


parent.®*# 


price.8? 


where the legal title is in one person 
and the beneficial interest is wholly 
or partially in another, where a moth- 
er buys land with money belonging to 
her minor children and takes the le- 
gal title in her own name, equity will 
imply a trust against her and her 
purchaser with notice of the chil- 
dren’s equitable title. Manning v. 
Manning, 69 S.BE. 1126, 135 Ga. 597. 


83. See supra § 156. 


84. See statutory provisions; 
eases infra this note. 


[a] In Kentucky (1) a resulting 
trust did not result in favor of son 
because he allegedly furnished con- 
sideration for land purchased in fa- 
ther’s name in view of Ky. St. § 2353. 
Bishop v. Simpson, 6 S.W.(2d) 253, 
Bed Key. 289° (2) Under Gen. St. 
(1893) where a son purchased, land 
and had the title made to a parent, in 
the absence of fraud or mistake, no 
trust arose in his favor. Curd v. 
Curd; 53 SiWe 522, 21k ye 995 

[b] In Minnesota a vendor’s con- 
veyance of property, for which a son 
had contract for deed, to his father, 
at the son’s request, vested title in 
father, even if the son’s money paid 
therefor. Durand v. Durand, 221 N. 
W. 908, 175 Minn. 549. 


85. See infra notes 86, 87. 


* 86. See statutory provisions; 
cases infra this note. 

[a] In Kentucky, under Gen. St. 
art 1 § 19, where a parent purchases 
property in his name without the 
knowledge of the child furnishing the 
consideration, a resulting trust aris- 
es in favor of such child. Harlan v. 
Hilke, 38 S.W. 1094, 100 Ky. 642, 18 
Ky.L. 1096. See Pool v. Detraz, 42 
S.W. 346, 19 Ky.L. 922 (dictum). 


[b] In Michigan, where a parent 
takes an absolute deed to land he 
should hold in trust for a child, with- 
out the child’s knowledge or consent, 
a resulting trust arises under How. 
St. § 5571. McCreary v. McCreary, 
51 N.W. 545, 90 Mich. 478. 

[c] In New York, where a husband 
purchased land, and had the deeds 
made to his wife as trustee for their 
infant daughter, an implied trust was 
created in favor of the daughter. In 
re Steel, 125 N.Y.S. 187, 68 Misc. 579. 


[d] In Wisconsin St. (1911) § 2077 
applies. Perkinson v. Clarke, 116 N. 
W. 229, 135 Wis. 584. 

87. See statutory provisions; 
cases infra this note. 

[a] In Indiana (1) Burns St. An- 
not. (1914) § 4019 applies. Rickes v. 
Rickes, 141 N.E. 486, 81 Ind.App. 533. 
(2) Where children agreed to con- 
tribute their future earnings to a 
common fund with which the father 
was to purchase land, as opportunity 
presented itself, in trust for the chil- 
dren, the purchase by the father in 
his own name of land with such fund 
gave rise to a resulting trust in fa- 
vor of the children by implication of 
law, under Burns St. Annot. (1914) § 
4019. Koehler v. Koehler, 121 N.E. 


[65 C. J.—27] 


and 


and 


and 
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e. 75 Ind.App. 510. (3) Son’s reli- 
ance, even if unwise, on his mother’s 
statement that, if he saved money and 
placed it in her hands, she would take 
care of it and it would come back to 
him when she died, and payments 
made to her in acceptance of such 
promise and which were invested in 
land, created a resulting trust in the 
son’s favor. Rickes v. Rickes, supra. 
(4) Where children contributed their 
earnings to a common fund, and con- 
tributed labor on a farm, the earn- 
ings of which were contributed to the 
fund, the labor as well as the money 
contributed must be taken into ac- 
count in determining the contribution 
of each child. Koehler v. Koehler, 
121 NEE 4o0.e ion LndeApps vd LOS (5) 
The trust in land conveyed to a moth- 
er and paid for by her sons must 
arise at the time of conveyance. Bul- 
lerdick v. Miller, 152 N.E. 280, 85 Ind. 
App. 369. (6) That sons gave their 
wages to their mother after becom- 
ing twenty-one would not relate back 
to the time of purchasing land before 
reaching such age, so as to create a 
trust therein in their favor. Buller- 
dick v. Miller, supra. 

88. Capacity of infant to be trus- 
tee see infants § 28. 

Payment with funds of both parent 
and child see infra § 181. 

Purchase by parent in name of child 
in fraud of creditors as creating trust 
for benefit of creditors see Fraudu- 
lent Conveyances § 81. 


Statutory provisions see infra § 180. 
89. See supra § 177. 


90. Cal.—Rossiter v. Shulz, 185 P. 
997, 43 Cal.App. 716. 


Del.—McCafferty v. Flinn, 125 A. 
675, 14 Del.Ch.. 307. 


Ga.—Brown v. Burke, 22 Ga. 574. 


N.Y.—Scott v. Calladine, 29 N.Y.S. 
630, 79 Hun 79 [aff 41 N.E. 90, 145 N 
Y. 6397). 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 887; Lock- 
hard v. Beckley, 10 W.Va. 87. 


Eng.—Finch v. Finch, 15 Ves.Jr. 43, 
33 Reprint 671. 


See McCartney v. Fletcher, 11 App. 
DG. 13> Hayes ve Horton, 81 P.3 86. 
46V Orn SOT (dicta): 


91. Long v. King, 23 So. 534, 117 
Ala. 423; Doll v. Gifford, 56 P. 676, 
13 Colo.App. 67. See Rose v. Gibson, 
71 Ala. 35 (dictum). 


[a] Presumption of intention does 
not apply. Walton v. Divine, 20 Barb. 
(AN ENQO LE 

92. U.S.—Higginbotham v. Boggs, 
234 EB. 253, 148 C.C.A. 155 [rev 222 F. 
714]. 

Ala.—Montgomery v. McNutt, 108 
So. 752, 214 Ala. 692: Waddail v. 
Vassar, 72 So. 14, 196 Ala. 184; Long 
v. King, 23 So. 534, 117 Ala. 423. See 
Swendick v. Swendick, 128 So. 593, 
221 Ala. 337 (dictum). 


Ark.—Jones v. Jones, 175 S.W. 520, 
118 Ark, 146; Foster v. Treadway, 136 


of the child will be presumed to be an advancement! 
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[§ 179] (b) Conveyance to Child of Person Pay- 
ing Consideration’*—aa. In General. 
of consideration paid by a husband with conveyance 
to the wife,®® the rules relative to a resulting trust 
in favor of the person paying the purchase money 
for property conveyed to a stranger®® by reason of 
presumption of law®! do not apply where a parent 
purchases property with his own funds or assets 
and the conveyance is made in the name of a child. 
Therefore, in. absence of circumstances showing a 
contrary intention, a purchase by a parent in name 


As in the case 


92 


S.W. 934, 98 Ark. 452; Cotton v. Citi- 
zens’ Bank, 1385 S.W. 340, 97 Ark. 568; 
Brown v. Arkansas Cent. R. Co., 81 
SW. 613, 72. Ark. 456; Watson v. 
Murray, 16 S.W. 293, 54 Ark, .499; 
Bogy v. Roberts, 2 S.W. 186, 48 Ark. 
17, 3 Am.S.R. 211. See Milner v. Free- 
man, 40 Ark. 62 (dictum). 


Cal.— Russ v. Mebius, 16 Cal. 350; 
Rossiter v. Shulz, 185 P. 997, 43 Cal. 
App. 716. 


Colo.—Doll y. Gifford, 56 P. 676, 13 
Colo.App. 67. 


Del.—McCafferty v. Flinn, 125 A. 
675, 677, 14 Del.Ch. 307 [quot Cyc]. 

D.C.—Haliday v. Haliday, 56 App. 
D.C. 179, 11 F.(2d) 565. See McCart- 
ney MA Fletcher, 11 App.D.C. 1 (dic- 
um). 


Ga.—Brown v. Burke, 22 Ga. 574. 


Ill.— Link v. Enrich, 178 N.E. 480, 
346 Ill. 238; Lutyens v. Ahlrich, 139 
N.E. 50, 308 Ill: 11; Hartley v. Hart- 
ley, 117 N.E. 69, 279 Ill. 593; Bach- 
seits v. Leichtweis, 100 N.E. 197, 256 
Ill. 357; Wright v. Wright, 89 N.E. 
USO 2A SIT Bile 26 eRe ARNE Se goles 
Skahen v. Irving, 69 N.E. 510, 206 Ill. 
597; Euans v. Curtis, 60 N.E. 56, 190 
. 197; Cartwright v. Wise, 14 III. 
417. See Kartum vy. Kartum, 180 N. 
BH. 423, 347 Ill. 510; Dodge v. Thom- 
as, 107 N.B. 261, 266 Ill. 76, Ann.Cas. 
1915C 1097; Goelz v. Goelz, 41 N.EB 
TH6y bt ld 33) NCdictka:)s 


Ind.—McQuaide v. McQuaide, 
N.E. 500, 92 Ind.App. 370; Koehler v 
Koehler, 121 N.W. 450, 75 Ind.App. 
510; Graves v. Garard, 90 N.E. 22, 44 
Ind.App. 712. 


Iowa.—Hoon v. Hoon, 102 N.W. 105, 
126 Iowa 391; Culp v. Price, 77 N.W. 
848, 107 Iowa 133. 


Md.—State v. Wingert, 104 A. 117, 
132 Md. 605; Mutual iby Ins. Comive 
Deale, 18 Md. 26, 79 Am.D. 673. 


Mass.—Cooley v. Cooley, 52 N.E. 


631, 172 Mass. 476. See Whitten v. 
Whitten, 3 Cush. 191 (dictum). 


168 


Mich.—Waterman y. Seeley, 28 
Mich. 77. 

Miss.—Gee v. Gee, 32 Miss. 190. 

N.H.—Page v. Page, 8 N.H. 187. 


See Dickinson v. Davis, 43 N.H. 647, 
80 Am.D. 202 (dictum). 


N.J.—Thomas v. Thomas, 81 A. 748, 
79 N.J.Eq. 461; Hallenback v. Rog- 
ers; 40 A. 576, 57°N.J-Eq: 1919) Daft) 43 
A. 1098, 58 N.J.Eq. 580]. See Herbert 
v. Alvord, 72 A. 946, 75 N.J.Eq. 428 
(dictum). 

N.C.—Egerton v. Jones, 12 S.E. 434, 
107 N.C. 284, 


Ohio.—Roberts v. Remy, 
1066, 56 Ohio St. 249; 
vies, 6 Ohio St. 52. 

Pa.—Cooper v. Duval, 26 Pa.Co. 
193; Blackwell v. Ace, 3 Pa.C.Pl: 177. 


S.C.—Hlrod y. Cochran, 38 S.B. 122, 
59 S.C. 467; Catoe v. Catoe, 10 S.B 
1078, 32 Sic 595; Douglass v. as 
ee S.C.Eq. 322) 


Tenn.—Dudley v. Bosworth, 
Humphr. 9, 51 Am.D. 690. 


46 N.E. 
Vanzant v. Da- 


10 
See Fergu- 
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or gift,?* and not a resulting trust 


son v. Booth, 160 S.W. 67, 128 Tenn. 
259, Ann.Cas.1915C 1079 (dictum). 

Tex.—Smith v. Brown, 1 S.W. 573, 
66 Tex. 543; Shepherd v. White, 10 
Tex. 72. 


Va.—Clary v. Spain, 89 S.E. 130, 119 
Va. 58. 

Wash.—Adley v. Pletcher, 
167, 55 Wash. 82. 


W.Va.—Deck v. Tabler, 23 8.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 

Eng.—Sidmouth v. Sidmouth, 2 
Beav. 447, 17 Eng.Ch. 447, 48 Reprint 
1254; Dyer v. Dyer, 2 Cox Ch. 92, 30 
Reprint 42; Finch v. Finch, 15 Ves. 
Jr. 43, 33 Reprint 671. 

Ont.—Knox v. Traver, 24 Grant Ch. 
477. 


See Lane v. Lane, 16 A. 323, 80 Me. 


104 P. 


570; Hayes v. Horton, 81 P. 386, 46 
Or. 597; Re Hobson, 7 Terr.L. 182 
(dicta). 

[a] Basis.—The inference which 


the law permits to be drawn is based 
upon the common knowledge and ex- 
perience of mankind with regard to 
the motives which usually accom- 
pany transactions of such character. 
Wright v. Wright, 89 N.B. 789, 242 
Til. 71, 26 L.R.A.N.S. 1161. 


[b] In New York prior to statute 
the text rule applied. Scott v. Cal- 
ladine, 29 N.Y.S. 630, 79 Hun 79 [aff 
41 N.B. 90, 145 N.Y. 639]; Partridge 
v. Havens, 10 Paige 618. See Walton 
v. Divine, 20 Barb. 9 (dictum); As- 
treen v. Flanagan, 3 Edw. 279 (adopt- 
ed child). 

{c] Leading case.—Skahen vy. Irv- 
ing, 69 N.E. 510, 206 Ill. 597. See Hal- 
iday v. Haliday, 56 App.D.C. 179, 11 
F.(2d) 565, 568 (so saying). 


{d] Reason for rule.—A _ parent 
has the duty of supporting his child. 
Lutyens v. Ahlrich, 139 N.E. 50, 308 
DN il; Cooper v. Duval, 26: Pa.Co. 
193. See McCartney v. Fletcher, 11 
App.D.C. 1 (dictum). 

fe] That child is illegitimate 
(1) does not affect the rule (Page v. 
Page, 8 N.H. 187; Elrod v. Cochran, 
38 S.B. 122, 59 S.C. 467), (2) since at 
common law the mother is under le- 
gal obligation to support her child 
born out of lawful wedlock (Elrod v. 
Cochran, supra). (38) Duty of moth- 
er to support illegitimate child see 
Bastards § 33. 

{f] Whether parent is father or 


mother presumption is raised. Euans 
v. Curtis, 60 N.E. 56, 190 Ill. 197. 


Presumption of advancement where 
parent purchases property in name 
of child see Descent and Distribution 
§ 258. 

Purchase by parent in name of child 
as advancement generally see De- 
scent and Distribution § 227. 


93. U.S.—Higginbotham v. Boggs, 
234 F. 258, 148 C.C.A. 155 [rev 222 FB. 
714]. 

Ala.—Montgomery v. McNutt, 
So. 752, 214 Ala. 692. 


Ark.—Jones v. Jones, 175 S.W. 520, 


108 


118 Ark. 146; Foster v. Treadway, 
136 S.W. 934, 98 Ark. 452;- Brown v. 
Arkansas Cent. R. Co., 81 S.W. 613, 


72 Ark. 456. See Milner v. Freeman, 
40 Ark. 62 (dictum). 


Cal.— Elliott v. Merchants’ Bank & 
Trust Co., 132 P. 280, 21 Cal.App. 536, 


Colo.—Doll v. Gifford, 56 P. 676, 13 
Colo.App. 67. 

Tll.—Link v. Emrich, 178 N.E. 480, 
346 Ill. 238; Lutyens v. Ahlrich, 139 
N.E. 50, 308 I11.+11; Hartley v. Hart- 
ley, 117 N.E. 69, 279 Ill. 593; Bach- 
seits v. Leichtweis, 100 N.E. 197, 256 
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in favor of the | parent,?* and no such resulting trust. will arise.?® 


Ill. 357; Wright v. Wright, 89 N.E. 
USO 2420 LET L2G ea ARIN sme oli: 
Kuans v. Curtis, 60 N.E. 56, 190 Jil. 
197; Francis v. Wilkinson, 35 N.E. 
150, 147 Ill. 370. See Kartum v. Kar- 
tum, 180 N.E. 423, 347 Ill. 510; Dodge 
v. Thomas, 107 N.E. 261, 266 Ill. 76, 
Ann.Cas.1915C 1097; Maciejewska v. 


Jarzombek, 90 N.E. 231, 243 Ill. 136 
(dicta). 3 
Ind.—McQuaide v. McQuaide, 168 


N.E. 500, 92 Ind.App. 370. 


Iowa.—Barth v. Severson, 183 N.W. 
617, 191 Iowa 770; Hoon v. Hoon, 102 
N.W. 105, 126 Iowa 391. 

Md.—State v. Wingert, 104 A. 117 
132 Md. 605. © 

Mass.—Cooley v. Cooley, 52 N.E. 
631, 172 Mass. 476. 


N.H.—Page v. Page, 8 N.H. 187. 


N.J.—Hutchinson v. Conkling, 162 
AVS T55) (Li RAONe ogi 470" siiiiilene vs 
Mullins, 130 A. 628, 98 N.J.Eq. 728; 


Thomas v. Thomas, 81 A. 748, 79 N.J. 
Hq. 461. 


Ohio.—Roberts v. Remy, 
1066, 56 Ohio St. 249; Vanzant v. Da- 
vies, 6 Ohio St. 52; Walston v. Mc- 
Cabe, 11 Ohio N.P.N.S. 26. 


Pa.—Shaw v. Read, 47 Pa. 96. 


Wash.—Adley v. Pletcher, 
167, 55 Wash. 82. 


W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 


See McCartney v. Fletcher, 11 App. 
D.C. 1; Lane v. Lane, 16 A. 323, 80 
Me. 570; Hayes v. Horton, 81 P. 386, 
46 Or. 597 (dicta). 


[a] Parent insane.—Where a pur- 
chaser of land is insane, and he pays 
the purchase money and directs that 
the deed be made to one of his chil- 
dren, the property will be held by 
such child in trust, and cannot be 
deemed a gift. Couch v. Harp, 100 S. 
W. 9, 201 Mo. 457. 


[b] Basis.—The inference which 
the law permits to be drawn is based 
upon the common knowledge and ex- 
perience of mankind with regard to 
the motives which usually accompany 
transactions of such character. 
Wright v. Wright, 89 N.E. 789, 242 
TTL, 26 RAIN: S. LO. 


[ec] In New York prior to statute 
the text rule applied. Partridge v. 
Havens, 10 Paige 618; Astreen v. 
Flanagan, 3 Edw. 279 (adopted child). 


{d] Reason for rule.—A _ parent 
has the duty of supporting his child. 
Lutyens v. Ahlrich, 139 N.E. 50, 308 
Ill. 11. See McCartney v. Fletcher, 
tt App.D.C., Lt (dictum). 


[e] Whether parent is father or 
mother presumption is raised. FEuans 
Vv. Curtis), CONSE: 56; 52908 TNS 3.7. 


94. U.S.—Higginbotham vy. Boggs, 
234 EB. 2538, 148 C.C.A. 155 [rev 222 BF. 
G14) ns DAVIS, sli 2 is Heat OF 


Ala.—Waddail v. Vassar, 72 So. 14, 
196 Ala. 184; Long v. King, 23 So. 
534, 117 Ala. 423; Hatton v. Landman, 
28 Ala. 127. See Swendick v. Swen- 
dick, 128 So. 5938, 221 Ala. 3387 (dic- 
tum). 

Ark.—Cotton v. Citizens’ Bank, 135 
S.W. 340, 97 Ark. 568. See Keith v. 
Wheeler, 151 S.W. 284, 105 Ark. 318 
(dictum). 

Cal.—Elliott v. Merchants’ Bank & 
Trust Co., 132 P. 280, 21 Cal.App. 536. 

Colo.—Doll v. Gifford, 56 P. 676, 13 
Colo.App. 67. 


Del.—McCafferty v. Flinn, 125 A. 
675, 677, 14 Del.Ch. 307 [quot Cyc]. 

Ill.— Bachseits v. Leichtweis, 100 N. 
BE. 197, 256 Ill. 357. See Kartum v. 


46 N.E. 


104 P. 


Kartum, 180 N.E. 4238, 347 Ill. 510; 
Goelz v. Goelz, 41 N.H. 756, 157 M11. 
33 (dicta). 

Ind.—Graves v. Garard, 90 N.E. 22, 
44 Ind.App. 712. 


Iowa.—Barth v. Severson, 183 N.W. 
617, 191 Iowa 770. 


Me.—Staples v. Bowden, 73 A. 999, 
105 Me. 177. 


Md.—State v. Wingert, 104 A. 117, 
132 Md. 605. 


Mass.—Howe v. Howe, 85 N.E. 945, 
199 Mass. 598, 127 Am.S.R. 516; Coo- 
ley v. Cooley, 52 N.E. 631, 172 Mass. 
476. See Whitten v. Whitten, 3 Cush. 
191 (dictum). 


Mich.—Waterman § v. 
Mich. 77. 


N.J.—Mullen v. Mullins, 130 A. 628, 
98 N.J.Eq. 728; Mullen v. Mullins, 130 
A. 632, 98 N.J.Eq. 727. See Vigue v. 
Vigue, 130 A. 86, 98 N.J.Eq. 274 (dic- 
tum). 

N.Y.—Scott v. Calladine, 29 N.Y-S. 
630, 79 Hun 79 [aff 41 N.E. 90, 145 
N.Y. 6391: 

Pa.—Wheeler v. Kidder, 105 Pa. 270; 
Blackwell v. Ace, 3 Pa.C.Pl. 177. 
Se igre ONE laSS v: Brice, 25 S.C.Eq. 


Seeley, 28 


Tenn.—Dudley v. Bosworth, 10 
Humphr. 9, 51 Am.D. 690. 
Wash.—Adley v. Pletcher, 104 P. 


167, 55 Wash. 82. 


[a] Relationship basis as circum- 
stance of evidence criticized.—‘‘The 
cases prove that the circum- 
stance of one or more of the nominees, 
being a child or children of the pur- 
chaser, is to operate by rebutting the 
resulting trust; and it has been de- 
termined in so many cases that the 
nominee being a child shall have such 
operation as a circumstance of evi- 
dence, that we should be disturbing 
land-marks if we suffered either of 
these propositions to be called in 
question, namely, that such circum, 
stance shall rebut the resulting trust, 
and that it shall do so as a circum- 
stance of evidence. I think it would 
have been a more simple doctrine, if 
the children had been considered as 
purchasers for a valuable considera- 
tion. Natural love and _ affection 
raised a use at common law; surely 
then it will rebut a trust resulting 
to the father. This way of consider- 
ing it would have shut out all the cir- 
cumstances of evidence which have 
found their way into many of the 
cases, and would have prevented some 
nice distinctions, and not very easy 
to be understood. Considering it as 
a circumstance of evidence, there 
must be of course evidence admitted 
on the other side. Thus it was re- 
solved into a question of intent, which 
was getting into a very wide sea, 
without very certain guides.” Dyer 
v. Dyer, 2 Cox Ch. 92, 94, 80 Reprint 
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[b] In New York prior to statute a 
resulting trust was not presumed 
where a parent advanced considera- 
tion for the purchase of roperty, 
title to which was taken in the name 
of a child. Partridge v. Havens, 10 
Paige 618; Astreen v. Flanagan, 3 
Edw. 279 (adopted child). 

[ec] Reason for rule.—The parent 
has a moral obligation to provide for 
the child. Whitten v. Whitten, 3 
Cush. (Mass.) 191. 


eer U.S.—Cole v. Thompson, 169 F. 


Ala.—Long v. King, 28 So. 
Ala. 423. : oO 


Ark.—Brown v. Arkansas Cent. R. 


For later cases, developments and changes in tite law see Annotations, same title and section number. 
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However, whether the purchase should be treated 
as an advancement is a question of intention,?® 
and the presumptions are not conclusive®? and may 
be rebutted,*® and, where it clearly appears from 
the circumstances existing at the time of the con- 
veyance that it was not intended that the child 
should take the beneficial interest, a resulting trust 
will arise in favor of the parent,®® as where the 


Co., 81 S.W. 618,72 Ark. 456. See 
Bogy v. Roberts, 2 S.W. 186, 48 Ark. 
17, 8 Am.S.R. 211 (legal and equitable 
estates vest in child). 

Cal.—Russ v. Mebius, 16 Cal. 350. 

D.C.—Haliday v. Haliday, 56 App.D. 
Credo, tek Cea) B65: See McCart- 
ney =v." Kietcher> 11 ApplinG. * 1 
(dictum). 

Ga.—Brown v. Burke, 22 Ga. 574. 

Ill.— Link v. Enrich, 178 N.E.: 480, 
346 Ill. 238; Francis vy. Wilkinson, 35 
N.E. 150, 147 Ill. 370. See Kartum v. 
Kartum, 180 N.E. 428, 347 Ill. 510 
(dictum). 
2 Sapa Digan v. Edgell, 39 Iowa 

Md.—Clark v. Creswell, 76 A. 579, 
112 Md. 339, 21 Ann.Cas. 338; Kennedy 
v. McCann, 61 A. 625, 101 Md. 643. 

Miss.—Gee v. Gee, 32 Miss. 190. 


N.H.i— Page v. Page, 8 N.H. 187. 
See Dickinson v. Davis, 43 N.H. 647, 
80 Am.D. 202 (dictum). 


N.J.—Hallenback v. Rogers, 40 A. 
576, 57 N.J.Eq. 199 [aff 43 A. 1098, 
58 N.J.Eq. 580]. See Herbert v. Al- 
MOC ace A eo tOs TD. INS 0. 42.8 
(dictum). 


N.C.—Respass v. Jones, 8 S.E. 770, 
102 N-GC., 5. 


Pa.—Shaw v. Read, 47 Pa. 96; Pin- 


-ner vy. Widhson, 10 Pa.Dist. 554. 


S.C.—Catoe vy. Catoe, 10 S.E. 1078, 
ae S.C. 595; 


Tex.—Buckner v. Buckner, 
App.) 51 S.W.(2d) 769. 


Va.—Clary v. Spain, 89 S.E. 130, 119 
Va. 58; Young v. Holland, 84 S.E. 637, 
117 Va. 433; Miller v. Blose, 30 Gratt. 
(71 Va.) 744. 


W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837; Lock- 
hard v. Beckley, 10 W.Va. 87. 


Eng.—Sidmouth v. Sidmouth, 2 
Beav. 447, 17 Eng.Ch. 447, 48 Reprint 


(Civ. 


1254; Dyer v. Dyer, 2 Cox Ch. 92, 30 
Reprint 42. 

Ont.—Knox vy. Traver, 24 Grant 
Ch. 477. 


See Ferguson v. Booth, 160 S.W. 67, 


128 Tenn, 259, Ann;Cas.1915C. 107 
(dictum). 
[a] Direct conveyance from the 


parent to the child gives no room for 
the doctrine of resulting trust. Luck- 
hart v. Luckhart, 94 N.W. 461, 120 
lowa 248. 


[b] Expectation that child will 
outlive parent does not justify a re- 
sulting trust. Duffy v. Wilson, 180 
N. Y;S. 669, 110 Misc. 1. 


[c] Intention to have land belong 
to child prevents a resulting trust. 
Clark v. Creswell, 76 A. 579, 112 Md. 
339, 21 Ann.Cas. 338; Young v. Hol- 
land, 84 S.E. 637, 117 Va. 433. 


[d] Retention of possession hy 
child.— Where the child is allowed to 


retain the property, and in every way | 


treat it as his own for a number of 
years, the rule particularly applies. 
Catoe v. Catoe, 10 S.B. 1078, 32 S.C. 
595. 


{e] That child is illegitimate does 


TRUSTS 


the parent’s 


not affect the rule. Page v. Page, 8 N. 


Ves Rm oH 


{f] Basis of rule.—The rule is 
rooted in the facts of human exper- 
ience which tell all men that the same 
motives of selfish interest which are 
found in transactions between strang- 
ers are not generally to be looked for 
in dealings between those standing 
in the relation of parent and child. 
McCafferty v. Flinn, 125 A. 675, 14 
Del.Ch. 307. 


96. Haliday v. Haliday, 56 App.D.C. 
179, 11 F.(2d) 565; Hartley v. Hart- 
ley, 117 INsEy 69 279) Tl roo sn See 
Kartum v. Kartum, 180 N.E. 423, 347 
Ill. 510 (dictum). 


97. Link v. Enrich, 178 N.E. 480, 
346.11]. 238; Hartley v. Hartley, 117 
N.E.. 69, 279 lly 593; Hoon v. Hoon, 
102 N.W. 105, 126 Iowa 391. See Mil- 
ner v. Freeman, 40 Ark. 62; Kartum v. 
Kartum, 180 N.E. 428, 347 Ill. 510; 
Kern v. Beatty, 107 N.E. 794, 267 Ill. 
127 (dicta). 


98. U.S.—Ex p. Davis, 112 F. 129. 


Ala.—Montgomery v. McNutt, 108 
So, 762) 2idavAla. 692 tong “ve Kine, 
23 So. 534, 117 Ala. 423. 


Ark.—Foster v. Treadway, 136 S.W. 
934, 98 Ark. 452; Watson v. Murray, 
16 S.W. 293, 54 Ark. 499. See Milner v. 
Freeman, 40 Ark. 62 (dictum). 


Colo.—Doll v. Gifford, 56 P. 676, 
13 Colo.App. 67. 


Ga.—Brown v. Burke, 22 Ga. 574. 


Ill.— Link v. Emrich, 178 N.E. 480, 
346 Ill. 238; Bachseits v. Leichtweis, 
100 N.E. 197, 256 Ill. 357; Skahen v. 
Irving, 69 N.E. 510, 206 Ill. 597; 
EKuans v. Curtis, 60 N.E. 56, 190 Ill. 
197. See Kartum v. Kartum, 180 N.E. 
423, 347 Ill. 510; Kern v. Beatty, 107 
N.B... 794, « 267) \ Tl. 127; - Dodge. _v. 
Thomas, 107 N.E. 261, 266 Ill. 76, 
Ann.Cas.1915C 1097 (dicta). 


Md.—Mutual F.. Ins. Co. v. Deale, 18 
Md. 26, 79 Am.D. 673. 


Mass.—Howe v. Howe, 85 N.E. 945, 
199 Mass. 598, 127 Am.S.R. 516. 


N.J.—Thomas v. Thomas, 81 A. 748, 
79 N.J.Eq. 461; Herbert -v. Alvord, 72 
A. 946, 75 N.J.Eq. 428; Hallenback v. 
Rogers, 40 A. 576, 57 N.J.Eq. 199 [aff 
43 A. 1098, 58 N.J.Eq. 580]. 


N.C.—Scott v. Calladine, 29 N.Y.S. 
630, 79 Hun 79 [aff 41 NE. 90, 145 
N.Y. 6389]. See Walton yv. Divine, 20 
Barb. 9 (dictum). 


Ohio.—Vanzant v. Davies, 6 Ohio St. 
ayy: 

Or.—Hayes v. Horton, 81 P. 386, 46 
Or. 597 (dictum). 

S.C.—HElrod v. Cochran, 38 S.E. 122, 
59 S.C. 467. 


Tenn.—Dudley v. Bosworth, 10 
Humphr. 9, 51 Am.D. 690. 


Tex.—Shepherd v. White, 10 Tex. 
72; Buckner v. Buckner, (Civ.App.) 
51 S.W.(2da) 769. 

Va.—Clary v. Spain, 89 S.E. 130, 119 
Va. 58. 

W.Va.—Deck v. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 

Eng.—Sidmouth y. Sidmouth, 2 
Beay. 447, 17 Eng.Ch. 447, 48 Reprint 
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child otherwise procures the title to property paid 
for by his parent, to be made to himself, without 
knowledge or consent.* 
where the consideration is furnished by one stand- 
ing in loco parentis to the person in whose name 
the purchase is made, the purchase will be pre- 
sumed to be a gift,’ advancement,* or settlement,* 
and not a resulting trust;® and no resulting trust 


Moreover, 


1254; Finch v. Finch, 15 Ves.Jr. 43, 
33 Reprint 671. 

See Re Hobson, 
(dictum). 

[a] Declaration. of trust in the 
child’s will will rebut the presumption 


7 Perrelaeeeoe 


and let in the resulting trust. Shep- 
herd v. White, 10 Tex. 72. 
99. U.S.—In re Peabody, 118 F. 


266, 55 C.C.A. 360. 


Ark.—Jones v. Jones, 175 S.W. 520, 
118 Ark. 146. 


Ill.— Link vy. Emrich, 178 N.E. 480, 
346 Ill. 238. See Kartum v. Kartum, 
180 N.E. 423, 347 Ill. 510 (dictum). 


Iowa.—Culp v. Price, 77 N.W. 848, 
107 Iowa 133. 


Me.—Baker v. Vining, 30 Me. 121, 
50 Am.D. 617. 


Mass.—Cooley v. Cooley, 
631, 172 Mass. 476; Dana v. 
28 N.E. 905, 154 Mass. 491. 


Miss.—Robinson vy. Strauther, 64 So. 
724, 106 Miss. 754. 


Mo.—McMurray v. McMurray, 79 S. 
W. 701, 180 Mo. 526., 


N.Y.—Jackson  v. 
Johns. 91, 6 Am.D. 355. 


Pa.—Witmer v. Johnson, 96 Pa. 
Super. 177; Bergner v. Bergner, 15 Pa. 
DiS te OZ 


Va.—Chancellor v. Ashby, 2 Patt.& 
Sie PAGE 


Eng.—Down v. Ellis, 35 Beav. 578, 
55 Reprint 1021; Blake v. Blake, 7 
Bro.P.C. 241, 3 Reprint 157. 


[a] Where illegitimate son pur- 
chased land with money belonging to 
his mother, and given to him for that 
purpose with understanding that title 
should inure to her benefit and that he 
would execute deed, and the mother 
lived with the son on the land before 
her death, and spent money improving 
it, the son held in trust for ‘his mother. 
Brown v. Alexander, 79 So. 842, 118 
Miss. 848. 


1. Olds v. Marshall, 8 So. 284, 93 
Ala. 138; Peer v. Peer, 11 N.J.Eq. 
432; Laws v. Law, 76 Va. 527. 


2. Montgomery v. McNutt, 108 So. 
752, 214 Ala. 692; Keith v. Wheeler, 
151 S.W. 284, 105 Ark. 318. 


3. Montgomery v. MeNutt, 108 So. 
752, 214 Ala. 692; Wolters v. Shraft, 
66 A: 398, 69 NiSsHq.s2a5 Path 67 A. 
1103, 70 N.J.Eq. 807]. See McCafferty 
v. Flinn, 125 A. 675, 14 Del.Ch. 307 
(dictum). 


{a] Where brother stands in loco 
parentis, advancement will be pre- 
sumed to have been intended. Forrest 
Vv. Morrest, 11 Jur: NS, 317-°34_L. on, 
428. 

Children by common parent or par- 
ents generally see infra § 182. 


4. Higdon v. Higdon, 57 Miss. 264; 
Soar v. Foster, 4 Kay&J. 152, 70 Re- 
print 64. 


5. Waterman v. Seeley, 28 Mich. 
77; Higdon v. Higdon, 57 Miss. 264. 


[a] Where relationship of aunt 
to niece is not that of person in loco 
parentis, a resulting trust presump- 
tively: arises. In re Howes, 21 T.L.R. 


52 NE. 
Dana, 


Matsdorf, afi’ 
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arises,® although the presumption is rebuttable.7 


Parol evidence is admissible to 


sumption of gift or advancement, 
that the person claiming the trust paid the con- 


sideration.® 


[§ 180] bb. Statutory Provisions.1° 


TRUSTS 


rebut the pre- taken the deed, 


8 and to show 


It is some- 


times expressly provided by statute that the pre- 


sumption of gift may be rebutted.!} 
prohibition of the resulting trust!? applies where 
a parent purchases property but has the title taken 
However, the exceptions 
to the statutory prohibition apply where a convey- 


in the name of a child.!2 


ance is made to the parent of the 


6 Cole v. Thompson, 169 F. 729; | 
Miller v. Blose, 30 Gratt. (71 Va.) 744; 
Harris, vy. Elliott, 32 S.E. 176, 45 Ww. 
Va. 245; Beecher v. Major, 11 Jur.N.S. 
537 [aff 13 L.T.Rep.N.S. 54]. 


7. Higdon v. Higdon, 57 Miss. 264. 


[a] Presumption rebutted.—(1) A 
father and daughter joining in pur- 
chasing a home for both with legal 
title in the daughter showed an in- 
tention to create a trust therein for 
the father. Shields v. Johnson, 257 P. 
926, 124 Kan. 155. (2) Where a son 
took title to realty, but his mother 
contributed to the purchase price 
pursuant to agreement, a resulting 
trust took effect for the mother’s 
benefit. Lykles v. Lykles, 158 A. 105, 
109 N.J.Eq. 490. 

8. Peer v. Peer, 11 N.J.Eq. 432; 
McClintock v. Loisseau, 8 S.E. 612, 
31 W.Va. 865, 2 L.R.A. 816. 5 


9. Womach v. Sandygren, 164 P. 
600, 96 Wash. 12. 

10. Rule in absence of statute see 
supra § 179. 

11, See statutory provisions; 
case infra this note. 

[a] In Georgia, under Civ. Code § 
3750, if a mother buys land with her 
own funds, and causes title to be made 
to her son under an agreement that 
the property is to be hers, and that 
the son will make to her such a con- 
veyance as she may require, a trust 
ia ‘ner favor will be implied. Wilder 
v. Wilder, 75 S.E. 654, 188 Ga. 573. 


12. See supra § 156. 


13. See statutory provisions; 
cases infra this note. 


[a] In Indiana the presumption 
that, where a parent furnishes the 
consideration for title taken in child’s 
name, the transaction is intended as a 
means of support, or as an advance- 
ment, is consistent with, and not af- 
fected by, Burns St. Annot. (1914) § 
4017 prohibiting resulting trusts. 
Koehler vy. Koehler, 121 N.E. 450, 75 
Ind.App. 510. 

[b] In Kansas (1) Gen. St. (1889) 
pars 7164, 7166 do not apply to raise 
a resulting trust. Brown v. Brown, 
64 P. 599, 62 Kan. 666. (2) Where 
parents furnish the consideration for 
property, but have the title made to 
a child, under Gen. St. (1868) § 6 no 
trust results. Mitchell v. Skinner, 17 
Kan. 563. 

[c] In Kentucky, under St. (1903) 
§ 2353, no resulting trust arises in 
favor of a parent whose money is 
used to purchase property in a child’s 
name. Fields v. Napier, 80 S.W. 1110, 
26 Ky.L. 240. 

[d] In New York, under prohibi- 
tion of Rev. St. § 51, where a father 
furnishes consideration and has the 
deed made to his son, no resulting 
trust arises. Schultze v. New York, 
SEN Se LO SPENT NismoO ei Vere tan. 


and 


and 


The statutory 


person furnish- 


Everett, 48 N.Y. 218; 
wards, 10 Paige 504. 


14. See cases infra note 15. 


Bodine v. Ed- 


15. See statutory provisions; and 
cases infra this note. 
[a] In Indiana, under Rev. St. 


(1881) § 2974, a trust arose where a 
father paid the consideration, but by 
mistake the deed was made to the 
son. Roszell v. Roszell, 10 N.E. 114, 
169 Ind. 354. 


[bj] In Kentucky (1) St. § 2353 ap- 
plies to a purchase by a parent in 
the name of a child. Lyttle v. Rawl- 
LN eYestS iN AUS SGI BR ets oe LA iuh Fateh file (aia 
veyance of land to a daughter and 
her husband by way of an advance- 
ment to the daughter must stand as 
written, and no trust results in favor 
of the daughter under St. § 2353, when 
the conveyance was not taken without 
the daughter’s consent or in violation 
of any trust. Mullins v. Mullins, 262 
S.W. 1085, 203 Ky. 652. 


[ec] In New York (1) under Rev. 
St. § 53, a resulting trust arises where 
a parent furnishes consideration but 
title is taken in the name of a child 
without the parent’s knowledge or 
consent. Roulston v. Roulston, 64 N. 
NiOo2e O-Brient weerGill, ul leeN iss 
682, 166 App.Div. 92. (2) But where 
a father advances money to his son 
for the purchase of real property in 
the son’s name pursuant to an agree- 
ment by which the son promises to 
furnish the father with a home for 
life, etc., and to put the agreement in 
writing, no trust results from the tak- 
ing of title in the son’s name, as it is 
done with the fat'her’s knowledge, and 
pursuant to the agreement. Pritchard 
v. Pritchard, 118 N.Y.S. 882, 134 App. 
Div ole 


16. See supra § 156. 


17. See statutory provisions; 
cases infra this note. 


[a] In California (1) while it was 
said that in view of Ciy. Code § 853, 
providing that when a transfer of real 
property is made to one person and 
the consideration therefor is paid by 
another a trust is presumed to result 
in his favor, the presumption of a 
resulting trust is indulged even when 
a transaction is between parent and 
child (Harris v. Cassells, 262 P. 319, 
202 Cal. 648; Bank of Cottonwood v. 
Henriques, 266 P. 836, 91 Cal.App. 
88; Madsen v. Madsen, 170 P. 435, 
35 Cal.App. 487), (2) and that where 
mother and son contracted for pur- 
chase of land the son paying one- 
twelfth of price, as loan which mother 
subsequently repaid son, the son, upon 
being joined with mother as grantee, 
took legal title in trust for mother 
(Parks We Parks Pee bd ouCal: 
472), (8) it has also been held that 
such statutory provision is subject 
to an exception in the case of parent 
and child and that the presumption 


and 


[§§ 179-181 


ing the consideration,!* as where the grantee has 


as an absolute conveyance, in his 


own name without the knowledge or consent of 
the person paying the consideration.*® 
statutory presumption of resulting trust?® has been 
held applicable to a purchase by a parent with title 
in the name of a child.+” ; 


[§ 181] (c) Payment with Funds of Both Parent 
and Child. Where the payment out of the child’s 
funds is only of part of the whole consideration, 
and title is taken in the name of the parent, a re- 
sulting trust pro tanto arises in his favor,'* pro- 
vided it is of some definite or aliquot part of the 


So also the 


is that a gift or advancement was in- 
tended (Quinn vy. Reilly, 245 P. 1091, 
198 Cal. 465; Daniel v. Sisnero, 292 
P. 518, 109 €al.App. 8), (4) although 
the presumption is rebuttable (Quinn 
v. Reilly, supra). (5) So, from fact 
that plaintiff furnished money to de- 
fendant to buy and improve lots un- 
derstanding that they would occupy 
jointly, and the money was not in- 
tended as a loan, gift, or advancement 
or compensation for support of plain- 
tiff, and defendant gave no considera- 
tion, the legal inference of a resulting 
trust arose. Madsen v. Madsen, 
Supra. (6) Where plaintiff, relying 
on the confidential relation between 
himself and daughter, buys land and 
causes it to be conveyed to her rely- 
ing on her promise to support him in 
‘her home to be established therein for 
the balance of his natural life, if she 
violates her promise the property is 
impressed with a trust. Milloglav v. 
Zacharias, 165 P. 977, 33 Cal.App. 561. 


18. Ariz.—Pascoe v. Faulkner, 249 
PH7t45; 30 Ariz. 552: 


Ark.—Brownfield v. Bookout, 228 S: 
Waar bly olde Agios 5555 Brown  v. 
Arkansas Cent. R. Co., 81 S.W. 613, 
72 Ark. 456. 


Cal.—Oree v. Gage, 175 P. 799, 38 
Cal.App. 212: 

Ga.—Crawford v. Manson, 8 S.E. 54, 
82 Ga. 118. 
Ap Seem v. Henderson, 47 Ill. 


Ind.—Brown vy. Benight, 3 Blackf. 
I PAs wae only, RUB}, 


Mo.—Hynds v. Hynds, 161 S.W. 812, 
253 Mo. 20. 


N.Y.—Murphy NG Murphy, 5 
Thomps.&C. 712, 2 Hun 525; Harder v. 
Harder, 2 Sandf.Ch. 17. 


N.D.—Fox vy. Fox, 219 N.W. 784, 56 
N.D. 899. 


Pa.—Frazier v. Foreman, 111 A. 923, 


AOI Pas: 


Tex.—Hicks y. Pogue, 76 S.W. 786, 
33 Tex.Civ.App. 3838; Caldwell v. 
ee 49 S.W. 240, 20 Tex.Civ.App. 

Od. 


Va.—Sinclair v. Sinclair, 79 Va. 40. 


W.Va.—Raines v. Raines, 122 S.H. 
437, 96 W.Va. 65. 


[a] Advancement by parent.— 
Where a parent and child agree that 
the parent is to purchase property for 
the child, partly with funds belonging 
to the child, and partly with funds 
charged against the child as an ad- 
vancement, and the latter is actually 
deducted from the child’s share of the 
estate, the transaction will be treat- 
ed aS payment with only the child’s 
funds, so that a resulting trust arises 
by operation of law. Beck v. Gray- 
bill, 28 Pa. 66. 


{[b] Reconveyance.—Where a pur- 
chaser from a husband and wife re- 


ee Se ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 181-182] 


whole consideration,1® except where the parties in- 
tended that the purchase be solely for the benefit 
of the parent,?° or where the child is a minor,?? 
or unless the trust is prevented by the statutory 
prohibition of resulting trusts.2?. The statutory ex- 
ception that a resulting trust arises where the gran- 
tee has taken the deed, as an absolute conveyance, 
in his own name without the knowledge or consent 
of the person paying the consideration,?® applies 
to part payment by a child, with title taken in the 
name of the parent.2* Where the parents advance 
only a part of the purchase money for the purpose, 
and with the intention of securing the entire title 
to the property, and such title is taken by a son 
also contributing to the purchase, a resulting trust 
to the entire property does not thereby arise in 
their favor.” So, where the consideration is fur- 
nished by both parent and child, and the title is 
taken in the name of the child, the presumption is 
that an advancement was intended,?® which pre- 
sumption is rebuttable.?* In view of the statutory 
provision that resulting trusts may arise from the 
payment of the purchase money or from other cir- 
cumstances,?§ a resulting trust will arise in favor 


conveyed the property to the husband 
alone in satisfaction of the notes se- 


TRUSTS 


nished by a child, and takes title in 
his own name, a resulting trust will 
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of a parent joining with the child in purchasing 
property, title to which is in the child’s name.*° 
The statutory prohibition of resulting trusts®° ap- 
plies to a joint purchase by parent and child with 
title in the child, where the parent knows of such 
faGt.en 


[§ 182] (4) Children by Common Parent or Par- 
ents.*? Persons in the relationships of brothers,** 
or brother and sister,*4 are generally under no le- 
gal or moral obligation to support each other. Hence, 
such brothers,*® or brother and sister,*® are strang- 
ers within the meaning of the general rule*’ that 
where property is paid for with the money or assets 
of a person, and the title thereto is taken in the name 
of a stranger or person for whom he is under no le- 
gal or moral obligation to provide, a resulting trust 
in the property arises by operation of law in favor 
of the person furnishing the consideration, or per- 
sons claiming under him. It follows that the gen- 
eral rule that he who supplies the consideration is 
presumed to intend the purchase for his own benefit, 
rather than for the benefit of a stranger*® apples,?° 
and a resulting trust arises*® by implication or pre- 
sumption of law,*! although rebuttable by parol 


cured by reserved title and repayment 
of the purchase money paid, after the 
death of the wife, the reconveyance 
vested in the husband the legal title 
in trust for the interests of his chil- 
dren, derived from his wife. W. C. 
Belcher Land Mortgage Co. v. Clark, 
(Tex.Civ.App.) 238 S.W. 685. 


{c] Time of payment.—(1) It was 
unnecessary that the consideration 
furnished should be money advanced 
or paid at the time of conveyance in 
order to create a trust in land (Lynch 
v. Lynch, 144 N.E. 375, 249 Mass. 548), 
(2) it being sufficient if that which in 
fact formed a part of consideration 
for transfer moved from those for 
whose benefit a trust for amount 
actually contributed by each of them 
existed, and money furnished after 
conveyance to pay mortgage gave 
them a proportional interest in land 
where such was intended (Lynch v. 
Lynch, supra). 


19. Fleming v. McHale, 47 Ill. 282; 
Roberts v. Remy, 46 N.E. 1066, 56 
Ohio St. 249. 


20. Brown v. pee 3 Blackf. 


(ind.) 39, 23 Am.D. 


21. Macchi v. La res 204. P143, 
54 Cal.App. 98; Briscoe v. Price, 113 
INGE Sol, 20>) LIE 6S: 


_ [a] Reason for rule.—The earn- 
ings of a minor child are in the legal 
control of the parent. Macchi v. La 
Rocca, 201 P. 143, 54 Cal.App. 98. 

Right of parent to earning’s of child 
see Parent and Child §§ 79, 80. 

22. See statutory provisions; 
ease infra this note. 

fa] In Michigan, under Comp. L. 
(1897) § 8835, a father who con- 
tributes to the purchase of real es- 
tate, conveyed to him as trustee for 
his children, takes no use or trust 
therein. Halliday v. Basil, 136 N.W. 
354, 170 Mich. 489. 

Statutory prohibition generally see 
supra § 156. 

23. See supra § 156. 

24. See statutory provisions; 
cases infra this note. 

[a] In New York, under Rev. St. 


§ 538, where a parent purchases prop- 
erty partly with consideration fur- 


and 


and 


arise in favor of the daughier if the 
payment was of some aliquot part of 
the consideration, or for the value of 
some particular estate. Leary v. Cor- 
vin, 73 N. EY 984, 181 N.Y. 222, 106 Am. 
S.R. 542, 2 Ann.Cas. 664 [mod 88 N. 
Y.S. 109, 92 App.Div. 544]. 

25. Springer v. Springer, 
162, 144 Md. 465. 


125 A. 


26. Lamplugh v. Lamplugh, 1 P. 
Wms. 111, 24 Reprint 316. 

27. In re Hammer’s Estate, 260 P. 
532, 145 Wash. 322; Lamplugh v. 


ae ake 1 P.Wms. 111, 24 Reprint 
[a] y 
overcomes presumption. 
Garlock, 48 App.D.C. 316. 
28. See supra § 149. 


29. See statutory provisions; 
cases infra this note. 


[a] In Georgia (1) under Civ. Code 
(1910) § 38739, the text rule applies. 
Harris v. Harris, 114 S.E. 333, 154 Ga. 
BE (2) So, under such provision, 
where a mother advanced money to 
her sons for the purchase of certain 
land title to which was taken in the 
sons, to be conveyed to the mother 
on demand, and part of the purchase 
price was raised by loans secured by 
a mortgage, a resulting trust in the 
mother was created as against the 
sons. Gillespie v. Gillespie, 102 S.E. 
824, 150 Ga. 106. 


30. See supra § 156. 


31. See statutory provisions; 
case infra this note. 

fa] In Michigan, under Comp. L., 
§ 8835, a child, grantee of land, joint- 
ly purchasing with parent, acquires 
full title where the parent knows that 
the child is to be grantee. Sherwood 
v. Davis, 134 N.W. 463, 168 Mich. 398. 


Conveyance by child to parent 
Britton v. 


and 


and 


¢2. Brother as person in loco 
parentis see supra § 169. 
33. Camden v. Bennett, 41 S.W. 


854, 64 Ark. 155. 

34. Higginbotham y. Boggs, 234 F. 
258, Lae C.C.A. 155 [rev 222 P. 714]; 
Warren Vv. Steer, 5 A. 4, 112 Pa. 634. 

Liability to support indigent broth- 
er or sister see Paupers § 184. 

35. Camden vy. Bennett, 41 S.W. 
854, 64 Ark. 155. 


6. Harris v. McIntyre, 8 N.E. 182, 
118 Ill. 275; Warren v. Steer, 5 A. 4, 
112 Pa._634. 


37. See supra § 154. 


38. See supra § 166. 

39. Warren v. Steer, 5 A. 4, 112 
Paros 

[a] Rule applied.—Purchase by 


brother with title in name of sister. 
Warren v. Steer, 5 A. 4, 112 Pa. 634. 


40. Adams v. Gossom, 129 S.W. 16, 
228 Mo. 566; Kunel v. Kuncl, 156 N. 
W. 772, 99 Neb. 390; Reeves v. Evans, 
(N.J.Ch.) 34 A. 477; Warren v. Steer, 
BvAS 4, 0112) Pav 634: 


[a] Thus, where evidence showed 
that real estate was paid for by de- 
cedent but deeded to the defendant, 
his brother, decedent always exercis- 
ing acts of ownership, and defendant 
never claiming title until decedent’s 
death, the defendant will be decreed 
to hold the property in trust for de- 
cedent’s estate. Philbin vy. Watson, 
99 A. 675, 129 Md. 497. 


{[b] Absence of purpose.—A moth- 
er, Owning encumbered land, con- 
veyed it to her daughter, on the lat- 
ter’s agreement to hold it for herself 
and sisters who should thereafter 
keep it in repair and provide a home 
and support for their mother during 
her life. From the combined earn- 
ings of the sisters, grantee support- 
ed family and improved the land un- 
til her marriage, and thereafter the 
sisters remained in the house, sup- 
ported their mother, and paid off en- 
cumbrances. It was held that there 
was no trust resulting from any pay- 
ments made by sisters of grantee, 
nothing which they did being a per- 
formance of a promise made by them 
to secure conveyance. Moynihan v. 
Murphy, 148 N.E. 380, 253 Mass. 110. 


[c] Conveyance through inter- 
mediary.— Where a person, owning 
property, conveyed it to a third per- 
son who later conveyed it to the 
former’s sister for consideration paid 
by such first owner, a resulting trust 
arose. Wilson v. Owens, 26 Grant Ch. 
COnty 27 

41. Higginbotham v. Boggs, 234 F. 
2538, 148 C.C.A, 155 [rev 222 BF. 714, 
and cit Cyc]; Harris v. McIntyre, g 
N.E. 182, 118 Ill. 275; Glenn y. Ran- 
dall, 2 Md.Ch. 220. 


[a] Rule applied.—Between broth- 
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evidence,*? and there is no presumption of advance- 
ment or gift.** The statutory prohibition of pur- 
chase money resulting trusts** applies where the 
parties are children of a common parent or common 
parents.*° So also the statutory exceptions to such 
prohibition apply,*® as that the prohibition shall not 
extend to cases where the alienee shall have taken 
an absolute conveyance in his own name without 
the consent of the person with whose money the 
consideration is paid.47 Under the rule that no 
resulting trust exists in fayor of one who pays the 
purchase money by way of a loan to another, and 
the conveyance is taken in the name of the bor- 
rower,*® one who loans money to a brother who takes 
the conveyance does not become entitled to a re- 
sulting trust.4° Where property is jointly pur- 
chased by brothers and sister, but the deed does not 
include one or more of them, such person or persons 
are entitled to a resulting trust to the extent of 
his contribution to the consideration.°*° 


"TRUSTS 


[§§ 182-184 


[§ 183] 6. Title to Inherited or Devised Property 
in Name of Another. Where a person inherits land 
and has the title placed in the name of another, 
a trust in favor of the true and beneficial owner 
arises.°! Thus, where a wife inherits land and has 
the partition deed from the other heirs made to her 
husband, it will be presumed that the husband holds 
as trustee for the wife,®? although this presumption 
is not conelusive,®* and may be rebutted by showing 
a contrary intention.®** Where a parent devises 
property to his daughter-in-law by way of leaving 
it to his son, no resulting trust arises.°° 


[§ 184] 7. Conveyance to Person Loaning or Pay- 
ing Purchase Money.*®*® Where the purchase mon- 
ey is loaned or paid by one person for the benefit of 
another, and the conveyance is made to the lender or 
payor to secure his repayment or reimbursement, a 
resulting trust arises in favor of the person in whose 
behalf the money is loaned or paid,*’ the trust be- 


ers. Harris v. McIntyre, 8 N.B. 182, 49. Jordan v. Jordan, (Tex.Civ. | Thomas v. Jameson, 19 P. 177, 77 Cal. 
118) Ill 275; Kime v. King, 127 A.| App.) 154 S.W. 359. 91; Hellman v. Messmer, 16 P. 766, 
142, 281 Pa. 511. 50. Broderick & Calvert v. Flan-|75 Cal. 166. ; 
42. King v. King, supra. nigan, 6 S.W.(2d) ee ie ie by hae a v. Williams, 21 
43. Camden vy. Bennett, 41 S.w.| Martin v. Martin, 5 Bus Vis ;| Fla. 485. 
854, 64 Ark. 155. But see Printup v. | Baker v. Baker, 72 A. 1000, 75 N.J.Eq.| Ga.—stern y. Howell, 127 S.E. 776, 
Patton, 18 S.E. 311, 91 Ga. 422 (where | 305. ice 160 Ga. 261. 
it was said that, as between brother [a] In Montana plaintiff, who fur- Idaho.—Pittock v. Pittock, 98 P. 


and brother, or sister and sister, pay- 
ment of the purchase money of land 
by one of the correlatives, and caus- 
ing the conveyance to be made to the 
other, will generally suggest an in- 
tention to make a gift, which may 
or may not prevent a resulting trust, 
according to the circumstances of 
the particular transaction). 


[a] Rute applied.—Between broth- 
ers. Camden v. Bennett, 41 S.W. 854, 
64 Ark. 155. : 


44. See supra § 156. 


45. See statutory provisions; and 
cases infra this note. 


[a] In Kentucky that one paid for 
Jland, and had the same conveyed to 
himself and brother, to enable latter 
to sign former’s notes as surety, does 
not create a trust, in view of express 
provisions of St. § 2353 prohibiting 
purchase money trusts. Isaacs v. 
Isaacs, 267 S.W. 1104, 206 Ky. 540. 


{b] In Michigan (1) under 3 Comp. 
St. § 8835, where title is taken in the 
name of a brother of the person fur- 
nishing the consideration, no result- 
ing trust arises. Hamilton v. Wick- 
son, 90 N.W. 1032, 131 Mich. 71. (2) 
Under 2 How. St. Annot. § 5569, if 
land is purchased by one and title is 
taken in the name of his brother, ti- 
tle vested in such brother and no 
trust resulted. Tiffany v. Tiffany, 
68 N.W. 127, 110 Mich. 219. 


[c] In Wisconsin, where deeds 
were recorded and property held by 
sister without protest on part of 
brother claiming half ownership be- 
cause of furnishing one half the pur- 
chase money until after an option had 
been given for substantially its full 
value, no resulting trust arose under 
St. (1925) § 231.07 abolishing result- 
ing trusts. Fehlow v. Orvis, 210 N. 
Wi Otel Lewis L238. 

46. See infra note 67. 


47. See statutory provisions; 
case infra this note. 

[a] In Kansas the exceptions of 
Comp. L. § 8 apply. Kennedy v. Tay- 
lor, 20 Kan. 558. 

48. See supra § 167. 


and 


nished the greater part of the pur- 
chase money for conveyance to sister, 
had a resulting trust under Rev. 
Codes (1921) § 6785. Feeley v. Fee- 
ley, 231 P. 908, 72 Mont. 84. 


[b] In New York (1) under Rev. 
St. § 59, where brothers jointly pur- 
chase but one, without the other’s 
knowledge or consent, takes the deed, 
a trust pro tanto arises (Cipperly v. 
Cipperly, 4 Thomps.&C. 342), (2) and 
parol evidence is admissible to prove 


the trust (Cipperly v. Cipperly, su- 

pra). s) 
[ec] Bule applied between: (1) 

Brother and sister. Barrows v. Bo- 


han, 41 Conn. 278; Britton v. Garlock, 
48 App.D.C. 316; Neathery v. Neath- 
ery, 77 S.E. 465, 114 Va. 650. (2) Sis- 
ters. Keaton v. Cobb, 16 N.C. 443, 18 
Am.D. 595; Speer v. Burns, 34 A. 212, 
173° Pa. 775--(3) (Brothers) © Brady wv. 
Brady, 130 N.E. 677, 238 Mass. 302; 
Bettencourt v. Bettencourt, 142 P. 326, 


70 Or. 384; Farley v. Shippen, Wythe 
(Va.) 254. 
51. Spradling v. Spradling, 142 S. 
W. 848, 101 Ark. 451. 
52. Spradling v. Spradling, supra. 
53. Spradling v. Spradling, supra. 
54. Spradling v. Spradling, supra. 
55. Chapman vy. Whitsett, 236 FE. 


873, 150 C.C.A. 135. 


[a] Reason for rule.—No consider- 
ation is paid. Chapman v. Whitsett, 
PAN dae terse a ETM OL ORR TERI, 


56. Loan of money to effectuate 
redemption of mortgaged property as 
creating resulting trust see infra § 
189. 

Loan of purchase money as not cre- 
ating trust in favor of lender see su- 
pra § 167. 


57. Ala.—Lenoir v. Burns, 134 So. 
485, 223 Ala. 101; O’Rear v. O’Rear, 
123 So. 895, 220 Ala. 85; Pollak v. 
Millsap, 122 So. 16, 219 Ala. 273, 65 
A.L.R. 110; Bates v. Kelly, 80 Ala. 142. 


Cal.—O’ Rourke v. Skellenger, 146 P. 
633, 169 Cal. 270; Brown v. Spencer, 
126" P2498, 163" Cal. bso wihite vy. 
Costigan, 72 PP. Wis Las) Cale 664; 
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719, 15 Idaho 426. 
Ill.—Cramer v. Hoose, 93 Ill. 503; 
Reeve v. Strawn, 14 Ill. 94. 
Kan.—Weekly v. Ellis, 2 P. 96, 30 
Kan. 507. 
tt ie v. Pickett, 3 J.J.Marsh. 
Me.—Burleigh v. White, 64 Me. 23. 
Md.—Miller yv. Miller, 61 A. 216, 101 


Md. 600; Dryden v. Hanway, 31 Md. 
254, 100 Am.D. 61. 


Mass.—Jaekson v. Stevens, 108 
Mass. 94. 

Miss.—Chiles v. Gallagher, 7 So. 
208, 67 Miss. 413; Thomas y. Thom- 


as, 62 Miss. 531; Bratton v. Rogers, 
62 Miss. 281; Robinson v. Leflore, 59 
Aas 148; Runnels v. Jackson, 2 Miss. 

Mo.—Scott v. Ferguson, 139 S.W. 
102, 235 Mo. 576. 


N.H.—Page v. Page, 8 N.H. 187. 
N.J.—Seddon v. Pickard, 137 A. 541, 


101 N.J.Eq. 241; Howell v. Howell, 
LS IN.J.2qe 76. 


N.Y.—Abbey v. Taber, 11 N.Y.S. 
548, 58 Hun 602 [aff 32 N.E. 649, 134 
N.Y. 615]; Carr v. Carr, 4 Lans. 327: 
Ellis v. Tousley, 1 Paige 280. 


N.C.—Gorrell v. Alspaugh, 27 S.E. 
85,120 N.C. 362. 
Or.—Hall v. O’Connell, 95 P. 717, 52 


Or. 164 [mod on other grounds 96 P. 
1070, 52 Or. 164]. 


Pa.—Lukens v. Wharton Ave. Bap- 
tist Church, 145 A. 587, 296 Pa. 1: 
Modern Baking Co. v. Orringer, 114 A. 
264, 271 Pa. 152; Magee v. Magee, 1 


Pa. 405; Brenner vy. Brener, 29 Pa. 
Lae 23; Howe v. Bates, 21 Pa.Co. 
oD . 


S.C.—Witte v. Wolfe, 16 S.C. 256. 


Tex.—Redeker v. Redeker, (Civ. 
App.) 292 S.W. 572; Clitus v. Lang- 
ford, (Civ.App.) 24 S.W. 325. 


W.Va.—Seiler v. Mohn, 16 S.E. 496, 
38l—eW-eVa. 507. 


Wis.—Rogan v. Walker, 1 Wis. 527. 
Eng.—O’Hara v. O’Neill, 7 Bro.P.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing in the nature of a mortgage®® which the person 
to whom the money was loaned has a right to re- 
deem and compel a conveyance of the property ;°° 
and the status of the cestui que trust and the trus- 
tee under a trust resulting from a loan of part of 
the purchase money, and where the lender took title 
in his own name, is not altered by subsequent ad- 
If the lender sells the prop- 
erty, he must account to the borrower for the money 
For the reason that a result- 


vances made by him.°° 


realized therefrom.®! 
ing trust does not arise from, or 


agreement between the parties,°? money furnished 
to make payments on lands theretofore acquired un- 
der a contract cannot create a resulting trust in 
favor of the one loaning the money,** and if, in- 
stead of lending money for the purchase, the grantee 
receives an absolute conveyance, the purchase money 
being his own, and there is an understanding that, 
when paid the price, he will convey the land to a 


227, 3 Reprint 148, 2 Eq.Cas.Abr. 745, 
22 Reprint 632. 

[a] Right of trustee to enforce re- 
payment.—(1) Where purchasers of 
real estate obtained the purchase 
price from another to whom the prop- 
erty was conveyed under an agree- 
ment whereby he was to hold it until 
repayment, the latter could enforce 
payment of the money by action after 
a reasonable time, and in the mean- 
time could hold the land as security. 
Brown v. Spencer, 126 P. 493, 163 Cal. 
589. (2) Rights of trustees generally 
see infra §§ 551-559. 

[b] Necessity of agreement for re- 
payment.—Modern Baking Co. v. Or- 
ringer, 114 A. 264, 271 Pa. 152. 


[c] Where only part of considera- 
tion is loaned, although title is taken 
in the name of the lender, the joint 
purchaser is entitled to a resulting 
trust in the _ property. Stern v. 
Howell, 127 S.E. 776, 160 Ga. 261. 


{d] Such trust does not come 
within statutory prohibition against 
a trust in favor of one paying the 
consideration, when the grant is made 
to another. Abbey v. Taber, 11 N.Y.S. 
548, 58 Hun 602 [aff 32 N.E. 649, 134 
INGE 615 J. 

58. O’Rear v. O’Rear, 123 So. 895, 
220 Ala. 85; Pollak v. Millsap, 122 
Some; 219 Ada. 2735765) (A. Re 110; 
Coates v. Woodworth, 13 Ill. 654. 


[a] Rule stated.—‘‘When one per- 
son makes a loan to another with 
which to purchase lands, and by mu- 
tual agreement a deed is made di- 
rectly from the vendor to the lender 
as security for the loan, the transac- 
tion partakes of the nature both of a 
resulting trust and a mortgage. A 
resulting trust, because the money 
loaned becomes that of the borrower, 
and the title acquired with his money 
is taken in the name of another; a 
mortgage, because it is given as se- 
curity for the debt due from lender to 
borrower.” O’Rear v. O’Rear, 123 So. 
895, 896, 220 Ala. 85. 

59. Reeve v. Strawn, 14 Ill. 94; 
Weekly v. Ellis, 2 P. 96, 30 Kan. 507; 
Clitus v. Langford, (Tex.Civ.App.) 24 
S.W. 325. 

60. Seddon v. 
101 N.J.Eq. 241. 


Pickard, 137 A. 541, 


61. Weekly v. Ellis, 2 P. 96, 30 
Kan. 507. 
62. See supra § 140. 


63. Brooks v. Gretz, 153 N.E. 643, 
323 Ill. 161. 

64. Brenner v. Brener, 29 Pa.Dist. 
23. 


TRUSTS 


depend on, any 


65. Promise to reconvey as being 
within statute of frauds see Frauds, 
Statute of § 165. 

66. Schutz v. Harris, 149 S.W. 242 
{cit Brown St. of Frauds p 90]. 

67. Pollak v. Millsap, 122 So. 16, 
219 Ala. 273, 65 A.L.R. 110. 
ist See supra text and notes 57- 
69. Bates v. Kelly, 80 Ala. 142; 
McConnell v. Gentry, 99 S.W. 278, 30 
Ky.L. 548. 

70. Purchase with joint funds see 
infra §§ 164, 165. 

71. U.S.—Seymour  v. 
Wall. 202, 19 L.Ed. 306. 

Cal.—Green v. Brooks, 22 P. 849, 81 
Cal. 328; Settembre v. Putnam, 30 
Cal. 490;. Byers v. Doheny, 287 P. 988, 
105 Cal.App. 484. 

Colo.—Bates vy. Wilson, 24 P. 99, 14 
Colo. 140. 

Ga.—Bailey v. 
193, 157 Ga. 546. 

Ill.—Wallace v. Carpenter, 85 Ill. 
590. See also Fox vy. Fox, 95 N.E. 498, 
250 Ill. 384 (holding that, where in- 
herited property sold under partition 
was bought in by an heir under an 
agreement that it should be held in 
trust for her brothers and sister and 
for the children of a deceased brother, 
there was a resulting trust as to the 
minors but as to the adults the trust 
was based on a contract and was ex- 
press). ‘ 

Mo.—Feis v. Rector, 239 S.W. 515; 
Gardner v. Burr, 225 S.W. 689. 

Neb.—Greusel vy. Payne, 185 
336, 107 Neb. 84. 

N.J.—Tynan v. Warren, 34 A. 1065, 
54 N.J.Eq. 402. 

Ohio.—Coolidge v. 
N.P.N.S. 481. 

Tenn.—Heard y. Hilliard, 3 Tenn. 
Civ.A. 462. 

Tex.—Black v. Caviness, 
635, 2.Tex.Civ.App. 118. 

W.Va.—Floyd v. Duffy, 69 S.E. 993, 
68 W.Va. 339, 33 L.R.A.N.S. 883; Des- 
pard v. Despard, 44 S.E: 448, 53 W.Va. 
443. 


Freer, 8 


Layfield, 122 S.E. 


N.W. 
5 Ohio 


Smith, 


21 S.W. 


N.S.—Syndicate vy. Stewart, 48 N. 
S. £72. 
N.W.Terr.—Gilmour y. Griffis, 7 


Terr.L. 225. 


See also Shearman y. Morrison, 24 
A. 313, 149 Pa. 396 (holding that a 
transaction whereby a cotenant of oil 
lands was to receipt for and sell the 
oil coming as royalties to himself and 
his cotenants and deposit half of the 
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third person, no resulting trust is created.°* 


Statute of frauds.°° 
purchaser is to take the deed and pay his own money 
and that it may afterward be repaid and the land 
redeemed by the person who sets up the trust does 
not constitute a trust, but is within the statute of 
frauds;°° however, the statute of frauds has been 
held inapplicable*’ to a resulting trust as defined 
in the general rule above;°® 
is admissible to establish a resulting trust from a 
loan or advancement of the purchase money and 
conveyance to the lender as security.®® 


[§ 185] 8. Agreement To Purchase or Hold for 
Joint Benefit.**° 
into an agreement, based on an adequate and substan- 
tial consideration, to purchase property, and have 
the title taken in the name of one of them for the 
benefit of all,*1 or where the purchase is to be made 


A parol agreement that the 


and parol evidence 


Where two or more persons enter 


proceeds in a bank to the credit of a 
mortgage on the land and divide the 
balance created such cotenant a quasi 
trustee as to all the moneys coming 
into his hands). 


[a] Sufficiency of consideration.— 
Time, labor, and expense in discover- 
ing certain valuable property, and in- 
formation imparted as to its location, 
is a sufficient consideration for such 
an agreement. Stewart v. Douglass, 
83" P21 699>~ 148° "Cale bils> Greenways 
Brooks, 22 P. 849, 81 Cal, 328. 


{b] Illustrations.—(1) At a sher- 
iff’s sale of land, complainant and de- 
fendant jointly bid in the property, 
and each paid one half of the price. 
Afterward they orally agreed that 
the sheriff should convey the prop- 
erty to defendant alone, and that he 
should hold it for the equal benefit of 
himself and complainant, and such 
conveyance was accordingly made. It 
was. held that complainant had a re- 
sulting trust in the land, arising out 
of the payment of half the price, and 
not an express trust depending on the 
oral agreement. Tynan v. Warren, 
34 A. 1065, 54 N.J.Eq. 402. (2) Where 
plaintiff claiming under an ineffectual 
conveyance of Swamp lands, agreed 
that defendant’s grantor, who desired 
the timber, should secure a patent 
and convey him the land, reserving 
timber, and because of  plaintiff’s 
claim the county court sold the lands, 
which were of considerable value, 
for one dollar and twenty-five cents 
an acre, a valid trust arose in favor 
of plaintiff. Gardner y. Burr, (Mo.) 
225 S.W. 689. (3) Where a grantee 
obtains a conveyance of the legal ti- 
tle to land in pursuance of a verbal 
agreement between himself and a 
third party, prior in date to the deed 
or contemporaneous therewith for 
their common benefit, no purchase 
money being paid by either of them, 
they intending and agreeing to sell 
the land in small portions and pay 
for it out of the proceeds thereof, as 
sold, and to reconvey all that should 
remain unsold after a certain date, 
the conveyance is not within the stat- 
ute of frauds and the grantee takes 
the legal title in trust for himself, the 
grantor, and the third person. Floyd 
v. Duffy, 69 S.E. 998, 68 W.Va. 339, 33 
L.R.A.N.S. 883. 


[c] Division of profits.—(1) Where 
four persons agree to purchase land 
on speculation, and for convenience 
the contract is taken in the name of 
one of them, who by agreement fur- 
nishes the first payment, and who 
afterward disposes of the land, a re- 
sulting trust will arise in favor of 
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in their joint names, or for their joint benefit, and 
one of them purchases the property in his own 
name,*? a resulting trust arises in favor of the 
others to the extent of thei interests under the 
agreement. However, the mere fact that two par- 


the other three in any profits realized 
by him. Wallace v. Carpenter, 85 Ill. 
590. (2) Jf, under a written contract, 
One agrees with another to buy in 
lands, and upon later sale divide the 
profits, such person cannot later re- 
fuse to sell and claim absolute owner- 
ship and deprive the other party of 
some equitable relief. Feis v. Rector, 
VION) e239 “SAW. 5152 (C3) Statute of 
frauds not applicable to agreements 
to share profits and losses arising 
from the purchase and sale of real 
estate see Frauds, Statute of § 208. 


{d] Grantee with notice.—Where 
plaintiff had furnished half the con- 
sideration for land in which he was 
to have an undivided half interest, ti- 
tle holder to hold in trust for him, 
and the title holder conveyed the land 
by absolute deed to defendant, who, 
with knowledge of plaintiff’s interest, 
agreed orally to hold as his trustee, a 
trust resulted in plaintiff's favor. 
Davis v. Dickerson, 207 S.W. 436, 137 
Ark. 14. 

72. Ark.—Ferguson  v. 
son, 20 Ark. 272. 


William- 


Cal.—Stewart v. Douglass, 83 P. 
699, 148 Cal. 511. 

Ill.—Jones v. Jenkinson, 147 N.E. 
128, 316 Tl. 264. 

Ind.—Mills v. Thomas, 144 N.E. 
412, 194 Ind. 648. 

Ky.—Patrick v. Prater, 139 S.W. 


988, 144 Ky. 771. But see Parker’s 
Heirs v. Bodley, 4 Bibb (Ky.) 102, 
(holding that, where B and P made 
an agreement that P should make a 
purchase of land, if possible, of C for 
the joint benefit of both, and P made 
the purchase, and thereupon it was 
agreed that B should advance one 
half the purchase money and be equal- 
ly interested in the purchase, such 
agreement is within the statute of 
frauds, even though B made pay- 
ments to a considerable amount, 
touF). 


Mich.—Donovan v. Dwyer, 24 N.W. 
8di, Dt Mich. 5621. 


Nev.—Levy v. Ryland, 109 P. 905, 
32 Nev. 460; Boskowitz v. Davis, 12 
Nev. 446. 


N.H.—Dow v. Jewell, 18 N.H. 340, 
45 Am.D. 371. 


N.Y.—Traphagen v. Burt, 67 N.Y. 
30. Compare Stover. v. Flack, 41 
Barb. 162 [aff 30 N.Y. 64] (where, in 
an action to recover the amount ad- 
vanced by plaintiff on his purchase of 
stock in his own name on the joint 
account of himself and defendant, the 
court said that in another case it was 
held that the relation between the 
parties in a similar case was not that 
of trustee and cestui que trust, but 
that of principal and agent, but that 
the point had not been presented in 
the court below and would not be con- 
sidered). 

Ohio.—Melvin v. 
508. 

Pa.—The McCulloch v. Cowher, 5 
Watts & S. 427. 

Tenn.—Bible v. Marshall, 
1077, 103 Tenn. 324. 

Wash.—Weber v. Whidden, 115 P. 
1046, 63 Wash. 472; Mayer v. Jacob, 
113 P. 361, 61 Wash. 291. 

Ont.—McGregor v. Curry, 31 Ont.L. 
261, 5 Ont.W.N. 90, 25 Ont.W.R. 58, 
6 Ont.W.N. 202. 


Melvin, Wright 
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purchase,‘* and 


[a] Rule applies whether the par- 
ties are to be partners in the oOwner- 
ship of the land, tenants in common, 
or otherwise. Jones v. Jenkinson, 147 
N.EB. 128, 316 Ill. 264. 

[b] Tllustrations.—(1) Where 
plaintiff by his own labor and expense 
discovered a mine, but before making 
a location thereon under the mining 
laws disclosed the location to defend- 
ant in consideration of, and reliance 
on, an agreement or understanding 
between them that the mine, when lo- 
cated, should be their joint property, 
and defendant, in pursuance of such 
understanding and the agreement to 
locate the mine in the joint names of 
plaintiff and himself, subsequently 
located it in his own name and that 
of another without plaintiff's consent, 
such facts were sufficient to raise a 
resulting trust in favor of plaintiff 
with respect to a half interest’in the 
mine. Stewart v. Douglass, 83 P. 699, 
148 Cal. 511. (2) Where, after the 
death of a father, the mother and 
adult children agree to sell the prop- 
erty left by the father and invest the 
proceeds in other lands as a home for 
the family to hold as the other lands 
were held, and one of the sons pays 
a deficiency in order to complete the 
new purchase, and takes the title to 
himself, he holds as trustee for his 
mother and coheirs. Melvin v. Mel- 
vin, Wright (Ohio) 508. 

[ec] Trust not shown.—Where one 
person buys land and pays for it, 
the fact that the transaction is car- 
ried by him to an account of transac- 
tions in which he and another are 
jointly interested will not establish 
a resulting trust in the latter’s favor, 
if there is no agreement between 
them at the time of the purchase, al- 
though the land is afterward treated 
as joint property. Ex p. Trenholm, 19 
S.C.) 126: 


[d] Where two persons enter into 
verbal contract to purchase and im- 
prove real estate on joint account, 
sharing in the profits and losses, and 
one of them, contrary to the agree- 
ment, without the knowledge of the 
other, takes a conveyance of a portion 
of the land in his own name, and mon- 
eys are advanced on account of all 
the purchases without discrimination, 
the iand to which title is taken in the 
name of one alone is within the agree- 
ment, and a resulting trust as to such 
land will be enforced, although the 
agreement was only in parol. Trap- 
hagen v. Burt, 67 N.Y. 30. 


{e] Where husband receives mon. 
ey of his wife, with the agreement 
that it shall be reinvested in land, 
and it is invested with the under- 
standing that both shall own the land 
in proportion to the amount each has 
invested therein, and the husband 
takes the deed in his own name, the 
fact that the husband received an as- 
signment of the deed of his vendor, 
which was ineffectual to pass title to 
him, before a formal deed was made 
to him, does not affect the wife’s 
rights to enforce the trust, Since the 
transaction was single. Bible v. Mar- 
shall, 52 S,W. 1077, 108 Tenn. 3824, 


{f] Trust not dependent on con- 
tract.—In a bill for accounting of 
funds used in making a joint pur- 
chase of land, a resulting trust aris- 
es upon allegation and proof of own- 
ership of such funds and does not de- 
pend upon a contract of parties made 
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ties verbally agree to a purchase for their joint 
benefit, and one of them takes title in himself alone, 
does not raise a resulting trust in the other’s favor 
if none of his means have been used in making the 


he has no contract rights in the 


anterior thereto. Jones v. Jenkinson, 
147 N.E. 128, 316 Ill. 264. 


[g] Payment.—Where the entire 
amount necessary to purchase land 
is advanced at the time of the pur- 
chase by one taking title, with an 
understanding previously had with 
another that the purchase should be 
for their joint benefit, the part ad- 
vanced by him is a loan by him to the 
other which is an actual payment in 
the other’s behalf sufficient to bring 
the transaction within the rule that 
payment must be made at or about 
the time of the purchase to effectuate 
a resulting trust. Levy v. Ryland, 
109 P. 905+ 32 Nev. 460. 


73. Ala.—Scott v. Vizard, 
806, 207 Ala. 70. 


Ark.—Robbins v. Kimball, 18 S.W. 
457, 55 Ark. 414, 29 Am.S.R. 45. 


Fla.—Parramore v. Hampton, 45 So. 
992,55 Mla. 672: 


Ky.—Fischli v. Dumaresly, 3 A.K. 
Marsh. 23. 


Me.—Farnham v. Clements, 
426. 


Md.—Geise v. Packendorf, 112 A. 
3, 137 Md. 675. 

Mass.—Bailey v. Hemenway, 17 N. 
E. 645, 147 Mass. 326. 

Mich.—White v. McKenzie, 159 N. 
W. 367, 193 Mich. 189. 


Minn.—Anderson vy. Anderson, 84 N. 
W. 112, 81 Minn. 329. 


Ohio.—Stockton y.-Matson, 33 Ohio 
Cre Cir 0s 


Pa.—Peel v. Peel, 
Pa. 397, 400. 


Tex.—Burns vy. Veritas Oil Co., 
(Civ.App.) 230 S.W. 440 [quot Cyc]. 


Wash.—Gladstone y. Walker, 289 P. 
538, 157 Wash. 475. 


[a] MTlustrations.—(1) Where ten 
men and plaintiff contributed proper- 
ty to organize a company, and the 
ten other than plaintiff were to be 
trustees, and plaintiff was to have a 
five per cent interest in the business, 
and one of the trustees purchased an 
option on oil lands, the ten trustees 
giving a note in payment, which 
plaintiff was not required to sign or 
indorse, and several of the trustees 
attempted to raise money to purchase 
the lands, but were unable to do so, 
and later the trustee in whose name 
the option stood, along with others, 
organized a corporation which took 
over the oil lands, no trust resulted 
in favor of plaintiff under his agree- 
ment, none of his property or inter- 
est in any way inducing the new cor- 
poration, which paid the option note 
when due, to advance the money to 
purchase the land, even though the 
company was incorporated upon a 
conspiracy to squeeze out plaintiff's 
interest, the contingency upon which 
his interest vested never having hap- 
pened. Burns v. Veritas Oil Co., (Tex. 
Civ.App.) 230 S.W. 440. (2) Where 
two of a number of tenants, learning 
that the property would not be sold 
Separately, bought the entire prem- 
ises, but there was no payment by the 
other tenants, no resulting trust arose 
in their favor. Geise v. Packendorf, 
112 A. 3, 187 Md. 675. (3) An agree- 
ment for the purchase and resale of 
land and division of profits did not 
create a resulting trust in parties who 
did not furnish any part of the pur- 
chase money. White y. McKenzie, 


ST So: 


51 Me. 


154 A. 813, 303 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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property,’* and the one taking the title oceupies 
no fiduciary relation to him,’* unless such other 
changes his position or takes some action that he 
would not have taken except in reliance on the 
agreement,’® or unless the grantee enters into and 
carries out the agreement mala fide for the pur- 
pose of gaining an advantage to himself.77 Also, 
where the acts of the alleged beneficiary are of 
such a nature as to entitle the other party to re- 
pudiate the agreement and engage in the undertak- 
ing alone the fact that such alleged beneficiary fur- 
nished part of the money for the initial payment, 
it being later returned to him, does not establish a 
trust in his favor.‘8 However, where, in pursuance 
of an agreement to purchase lands and upon their 
sale to divide the profits, property is purchased with 
the funds of one person and title is taken in the 
name of a corporation, such property is held in trust 
by the corporation for the benefit of all the parties 
to the agreement,*® but a written agreement where- 
by one was to purchase lands and, upon the sale 
thereof, divide the profits with plaintiff does not 
charge the land purchased with any trust to secure 
plaintiff’s share of the proceeds so as to enable him to 
compel an accounting by the person to whom the 


Ta9 NOW: 867,193 e Mich. 189: (4) 
Where a bill praying that complain- 
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Contemporaneous agreement gener- 
ally see supra § 143. 
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land was sold;8° nor does a person hold in trust 
lands bought by him with his own money because 
of an oral agreement giving another the privilege 
of selling them and receiving half the proceeds in 
excess of a certain amount.8! Where a husband 
having an interest in land enters into an oral agree- 
ment with his wife whereby they are to become 
jointly interested in the land, with the right of sur- 
vivorship which arrangement is carried out by a 
conveyance to the wife and a will made by her in 
the husband’s favor, such property is received by 
the wife subject to a trust in the husband’s favor.*? 


Parol evidence is admissible to prove a resulting 
trust from the payment of a portion of the purchase 
money under an agreement for a joint purchase,** 
but proof of a parol contract to purchase for joint 
benefit 1s not admissible where the alleged cestui 
que trust never furnished any portion of the purchase 
money.®4 


[§ 186] 9. Intention of Grantee To Hold for, or 
Convey to, Another. Where property is acquired 
by a person under circumstances which show that 
it is conveyed to him on the faith of his intention 
to hold it for or convey it to another,®® or to hold it 


erty is impressed with trust to the 
extent of others’ interests (Citizens’ 
& Southern Nat. Bank v. Ellis, supra). 


ant be declared the owner of a half 
interest in mineral rights purchased 
by defendant under an option trans- 
ferred to him by complainant affirma- 
tively showed that defendant paid the 
entire purchase price, complainant 
had no express or implied trust su- 
perior to such purchase money under 
an agreement to allow him a half 
interest in the minerals and half the 
stock of the corporation to which they 
were to be conveyed by the purchaser 
in consideration of the purchase price. 
Scott v. Vizard, 91 So. 806, 207 Ala. 


70. (5) Where three persons verbally 
agree that if either shall purchase 
certain land at an administrator’s 


sale they shall all be equally interest- 
ed, and the purchaser refuses to con- 
vey on tender of a part of the pur- 
chase-money by one of them, there is 
no resulting trust. Farnham y. Clem- 
ents, 51 Me. 426. (6) Where four 
persons orally agree to purchase 
lands in equal sheres, and one of them 
takes a bond for a deed securing two 
fifths to himself, and one fifth to each 
of the plaintiffs, but it does not ap- 
pear that the money is contributed 
equally, there is no resulting trust. 
Bailey v. Hemenway, 17 N.E. 645, 147 
Mass. 326. (7) That an orally em- 
ployed real estate agent, who took 
title while acting for a group desir- 
ous of purchasing land for residence 
purposes, was a member of the group 
would not alone make him a trustee. 
Krzvsko v. Gaudynski, 242 N.W. 186, 
207 Wis. 608. 


[b] Purchase of real estate, com- 
pleted on credit of two and afterward 
paid for wholly by one of them, does 
not of itself give rise to a resulting 
trust, as such a trust commonly aris- 
es where a title has been acquired by 
the person by whom nothing was 
paid. Brooks v. Fowle, 14 N.H. 248: 


[c] Statute of frauds.—(1) Mere 
parol agreement to purchase land for 
joint benefit is within statute of 
frauds and unenforceable. Fischli v. 
Dumaresly, 3 A.K.Marsh. (Ky.) 23. 
(2) Application of statute of frauds 
to agreement between two or more 
persons for the joint acquisition of 
real property, see generally Frauds, 
Statute of § 205. 


74, Parramore v. Hampton, 45 So. 
992, 55: Fla. 672;,, Burns vy. Veritas 
Oil Co., (Tex.Civ.App.) 230 S.W. 440. 

75. Parramore v. Hampton, 45 So. 
992, 55 Fla. 672; Burns v. Veritas Oil 
Co., (Tex.Civ.App.) 230 S.W. 440 [quot 
Cyc]. 

76. Burns v. Veritas Oil Co., su- 
pra; Rische vy. Diesselhorst, (Tex. 
Civ-AppL-26 Save 162. 

[a] Thus, where one who orally 
agrees to procure a lease for himself 
and another procures it solely on his 
own credit, and takes title in his own 
name, no trust results unless such 
other changes his position, or takes 
some action that he would not have 
taken except in reliance on the agree- 
ment. Rische v. Diesselhorst, (Tex. 
Civ.App.) 26 S.W. 762. 

77. McCulloch vy. Cowher, 5 Watts 
& S. (Pa.) 427; Burns v. Veritas Oil 
Co., (Tex.Civ.App.) 230 S.W. 440 [quot 


See Gilmour v. Griffis, 7 Terr.L. 
[a]. Thus, if A agrees by parol 


with B to purchase a certain tract of 
land of a third person in his own 
name for the benefit of both, and A 
enters into this agreement mala fide, 
for the purpose of obtaining the land 
at a less price than he could probably 
do with B for a competitor, there is 
a resulting trust in favor of B, and 
equity will compel a conveyance by 
A to B, according to the terms of the 
contract. McCulloch vy. Cowher, 5 
Watts & S. (Pa.) 427. 


78. Stewart v. Saunders, (Man.) 4 
Dom.L.R. 312, 21 West.L.R. 499. 


79, Citizens’) 9& |) Southern, Nat: 
Bas Vv. Hillis; 156 S:E: 603, 171 Ga. 
yialins 

[a] Thus (1) title to property tak- 
en in the name of a corporation un- 
der contract to transfer stock to par- 
ty advancing money and to divide 
profits is impressed with trust in ac- 
cordance with contract (Citizens’ & 
Southern Nat. Bank vy. Ellis, 156 S.B. 
603, 171 Ga. 717), (2) and where the 
party advancing the funds to the cor- 
poration receives a transfer of the 
property purchased under agreement 
not to affect the interest of others 
entitled to corporate profits the prop- 


80. Ruggles v. Merritt, 132 N.W. 
112, 166 Mich. 457. 

81. Widell v. Carmichael, 120 N.E. 
529; 285) LI abe 
koe Breitenstein v. Munson, 19 B.C. 


83. U.S.—Commissioner of Inter- 
nal Revenue v. Molter, 60 F.(2d) 498; 
Powell v. Monson, ete, Mfg. Co., 19 
F.Cas.No. 11,356, 3 Mason 347. 


Ala.—Rhea v. Tucker, 56 Ala. 450. 

Ky.—Webb v. Foley, 49 S.W. 40, 20 
Keyan S120. 

N.D.—Fox v. Fox, 219 N.W. 784, 56 
N.D. 899 

Tex.—Brotherton v. Weathersby, 11 
S.w. 505, 73 Tex. 471. 


pp brag SEE v. Patton, 12 W.Va. 


Eng.—Harrison v. Barton, 1 Johns. 
&H. 287, 70 Reprint 756. 

[a] Tllustration.—Where there is 
an agreement to purchase a certifi- 
eate and locate land for the benefit 
of the contracting parties, and the 
transfer is taken in the name of one 
of them, and the other pays a part 
of the purchase price, a trust is cre- 
ated which may be established by pa- 
rol evidence. Brotherton v. Weath- 
ersby, 11 S.W. 505, 73 Tex. 471. 

84. Fischli v. Dumaresly, 
Marsh. (Ky.) 23. 


85. U.S.—Albright v. Oyster, 11 S. 
Ct. 916, 140 U.S. 493, 35 L.Ed. 534 [rev 
22 F. 628]. 

Md.—Kuykendall v. Deveecmon, 33 
A. 717, 82 Md. 648. 


N.J.—Baldwin v. Trowbridge, 50 A. 
494, 62 N.J.Eq. 468. 


N.Y.—Norton v. Mallory, 3 Thomps. 
&C. 640, 1 Hun 499 [aff 63 N.Y. 434]. 


Tenn.—McClung v. Colwell, 64 S.W. 
890, 107 Tenn. 592, 89 Am.S.R. 961. 


Wash.—Graves v. Lawrence, 268 P. 
155, 148 Wash. 176. 


[a] Illustrations.—(1) A decree 
canceling an irrigation assessment 
deed issued to an employee of a real 
estate agency through which plaintiff 
purchased the land, on such em- 
ployee’s payment of a delinquent as- 
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for or convey it to the grantor,®® or the grantor and 
another,** a resulting trust will be held to arise in 
favor of the person for whose benefit the property 
was intended. On the other hand, such a trust can- 
not be held to arise where the facts of the transac- 
tion are such that no intention to hold for or convey 
to another appears or éan be shown;°* nor can an 
unexpressed intention existing in a purchaser’s mind 


sessment which was very small as 
compared with the value of the land, 
and quieting title to the land on the 
theory that grantee took title in trust 
for plaintiff, was proper. Graves v. 
Lawrence, 268 P. 155, 148 Wash. 176. 
(2) Where husband purchases real 
property with his own funds and has 
the deeds thereto made to his wife 
as trustee for their infant daughter, 
an implied or resulting trust is there- 
by created in favor of the daughter, 
In re Steel, 125 N.Y.S. 187, 68 Misc. 
579. (3) Where pledgee of corporate 
stock sent the certificates thereof to 
the pledgor for the purpose of ob- 
taining in exchange therefor stock in 
a new corporation, into which the old 
corporation had become merged, and 
the stock was issued in the pledgor’s 
name, a resulting trust arose in favor 
of the pledgee. McClung v. Colwell, 
“— eee 890, 107 Tenn. 592, 89 Am.S, 
attain Ie 


s6: Anderson v. Nelson, 256 P. 294, 
83 Cal.App. 1; Lehrling v. Lehrling, 
175 °P, 556, 84>Kan.—~766; J. I. Case 
Threshing Mach. Co. v.. Walton Trust 
Co., 136 BP. 769, 39 Okl. 748; Wheel- 
ee v. Roman, 165 P. 513, 50 Utah 


[a] Tlustrations.—(1) Where 
wife held title to real and personal 
property transferred to her by her 
husband in trust for him, and made 
deeds and assignments of mortgages 
to him which were not registered and 
of which she retained possession, the 
property after her death belonged to 
the husband. Wheelwright v. Roman, 
165 1B. 613,750. Utah 10 42) Where 
the children of the owner of a farm 
advised him to convey the farm to 
them, that they might borrow upon 
a mortgage to be given by them upon 
the land, the money necessary to set- 
tle a liability requiring immediate at- 
tention, which was done and the mon- 
ey used to satisfy the claim and nec- 
essary expenses, the children, under 
the deed, took legal title in trust, aris- 
ing by implication of law, to raise the 
money required for their father’s use, 
and that purpose of the trust having 
been accomplished, and the mortgage 
satisfied, and all expenses paid by the 
father, who had resumed possession 
of the farm, he was entitled to a de- 
cree quieting his title as against the 
children’s claim of a fee-simple own- 
ership of the land under the deed, 
subject to the use thereof by their 
father during his lifetime. Lehrling 
v. Lehrling, 115 P. 556, 84 Kan. 766. 
(3) A son holding his father’s prop- 
erty under conveyance until threat- 
ened litigation should be settled, was 
a “trustee” required to make recon- 
veyance on the father’s death. An- 
derson v. Nelson, 256 P. 294, 83 Cal. 
App. 1. (4) Where a corporation exe- 
cuted a deed to an officer without con- 
sideration that he might procure a 
loan for the corporation and shortly 
thereafter the land was reconveyed 
to the corporation which assumed 
payment of the mortgage, the officer’s 
interest was merely a naked legal ti- 
tle, the equitable interest remaining 
in the grantor as the true owner. J. 
I. Case Threshing Mach. Co. v. Wal- 
ton Trust Co., 136 P. 769, 39 Okl. 748. 


87. Airey v. Airey, 152 A. 430, 160 


TRUSTS 


resulting trust. 


Md. 41. 


[a] Trust for grantor and wife.— 
Where grantor and his wife conveyed 
property to grantor’s mother to be 
reconveyed to them as tenants by en- 
tireties, mother held property as trus- 
tee. Airey v. Airey, 152 A. 430, 160 
Md. 41. 


88. Ala.—Jacoby v. 
40 So. 291, 147 Ala. 254. 


Ill. Jolly v. Graham, 78 N.E. 919, 
222 Ill. 550, 113 Am.S.R.. 435. 


Neb.—Klamp v. Klamp, 70 N.W. 
525, 51 Neb. 17. 


Va.—Trumbo v. Fulk, 48 S.E. 525, 
N03 eVass ls 


[a] Ilustrations.—(1) Where a 
husband conveys to his wife certain 
land, with the intent that she shall 
hold title, and the place shall be kept 
as a home for the enjoyment of the 
husband and wife and the other mem- 
bers of the family, and the wife con- 
tinues to live on the property and 
manages it for several years during 
the absence of the husband, there is 
no such resulting trust in favor of the 
husband as will entitle him to a de- 
cree for a reconveyance. Klamp v. 
Klamp, 70 N.W. 525, 51 Neb. 17. (2) 
Where husband regularly delivered 
his earnings to his wife, and she after 
defraying household expenses, depos- 
its remainder in a building associa- 
tion in husband’s name, no trust will 
be implied in favor of the wife. 
O’Neil v. O’Neil, 299 F. 914, 55 App.D. 
Cc. 40. (3) Although the purchase 
money for land which a bankrupt 
buys at his assignee’s sale is furnish- 
ed by his wife, and although he asks 
that the deed be made to her, the fact 
that the deed is made to her for life, 
with remainder to her children by 
such husband, in the absence of any 
other controlling fact or circum- 
stance, repels any presumption of an 
intention on her part that a trust 
shall result in favor of her, or of her 
heirs generally. Trumbo v. Fulk, 48 
S.B. 525,'103 Va: 73. (4) Where a 
father proposed to give plaintiff the 
coal, and to defendant, another son, 
the surface of a farm, subject to an 
outstanding option on the coal, which 
the father was to sell, paying the 
proceeds to plaintiff, and defendant 
in no way induced the father’s con- 
veyance of the farm to him, or prom- 
ised to hold any interest in it for 
plaintiff, he was not a trustee for 
plaintiff of any interest in the farm 
or the proceeds of the option. Carson 
v. Carson, 100 N.E. 268, 256 Ill. 381. 


gs9. Tyson v. McMullen, 2 Del.Co. 
(Pa.) 157; Myers v. Hansell, 5 Pa. 
Dist. 505; Williamson vy. Gore, (Tex. 
Civ.App.) 73 S.W. 563; Scott v. Farm- 
ers’, etc., Nat. Bank, (Civ.App.) 66 
S.W. 485, 67 S.W. 343 [rev on other 


Funkhouser, 


erounds Wd Sow. 97) Texan oie 104 
Am.S.R. 835]; Johnson v. Sulphur 
Springs First Nat. Bank, (Tex.Civ. 
App.) 40 S.W. 334. See Daily v. 
Spann, 152 A. 5838, 112 Conn. 455 
(holding that, where a husband 


bought land with a loan or gift from 
his wife, in the absence of the basic 
facts upon which to found a result- 
ing trust, any intention he might 
have had, or any attempt he might 
have made, to vest the beneficial title 


[§ 186 


to buy and hold land for another, where there is 
no fraud or breach of confidence,®® alone create a 
A resulting trust arises where the 
grantee takes the property under an agreement to 
hold it for another,®® particularly where, on the 
faith of such an intention, he is enabled to gain an 
advantage in the purchase of the property,®! or where 
the consideration or a part thereof has been fur- 


or any part of it in his wife, unac- 
companied by an effective act to that 
end, could not give rise to a trust). 


[a] Illustration.—Where a _ hus- 
band buys land in his own name with 
his separate means, or with communi- 
ty property, his mere intention, at 
the time of payment, to hold the land 
for his wife’s benefit, does not create 
a resulting trust in her favor. John- 
son v. Sulphur Springs First Nat. 


Bank, (Tex.Civ.App.) 40 S.W. 334. 
[b] Absolute deed.—The unex- 
pressed intention of a purchaser of 


land to take the same in trust for 
another cannot control the terms of 
an absolute deed of conveyance to the 
purchaser. Williamson v. Gore, (Tex. 
Civ.App.) 73 S.W. 563. 


90. Ryan v. Logan County Bank, 
116 S.W. 1179, 119 S.W. 768, 132 Ky. 
625; Reigel v. Wood, 229 P. 556, 110 
Oki. 279; Thompson v. Thompson, 
(Tenn.Ch.A.) 54 S.W. 145; Dobbs v. 
Dobbs, 143 S.E. 702, 150 Va. 386. 


{a] Illustration.—A son, to whom 
land was conveyed with the knowl- 
edge that his father had conveyed to 
grantor to secure a debt due from the 
father, and upon the son’s assurance 
to grantor that his father would get 
the land back, holds the land in trust 
for his father after paying the debt. 
Bey ie v. Dobbs, 143 S.E. 702, 150 Va. 


[b] Conveyance of property on 
the faith of an oral agreement to hold 
it for another person creates a trust 
in favor of such person. Ryan v. Lo- 
gan County Bank, 116 S.W. 1179, 132 
Ky. 625. 


[c] Grantee should see that deed 
is proper.—A person in confidential 
relation with another undertaking to 
recelve conveyance of land from lat- 
ter, under agreement that convey- 
ance is for purpose of preserving 
property for use of grantee and oth- 
ers, made known to grantee, must 
cause conveyance to be made by such 
written instruments, as will give ef- 
fect to purpose of grantor. Reigel 
v. Wood, 229 P. 556, 110 Okl. 279. 


91. Belcher v. Sanders, 34 Ala. 9; 
Chappell v. Hensley, 290 S.W. 795, 
217 Ky. 749; Thompson v. Thompson, 
(Tenn.Ch.A.) 54 S.W. 145. See also 
Gilbert v. Carter, 10 Ind. 16, 68 Am. 
D. 655 (holding that, although, where 
a bidder at a sheriff’s sale prevents 
others from bidding, by representa- 
tions touching the object of his bid, 
and buys the property at a price much 
below its value, the sale is void, yet 
where no person was influenced by 
Such representations except the at- 
torney for the execution plaintiff and 
it does not appear that he would have 
bid more than was bid, the sale is 
valid and a resulting trust does not 
arise in favor of the execution defend- 
ant). 

[a] Ilustrations.—(1) Where de- 
fendant undertook to act as guardian 
for an infant, and to bid in for her 
certain personal property from her 
father’s estate, and obtained the same 
at a very low price, professedly for 
her benefit, but before he was actually 
appointed her guardian, he was a 
trustee of the property. Belcher v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nished by or for such other.®? 


him.?® 


.Agreement to convey. Where the grantee takes 
the property under an agreement to convey to an- 
other on certain conditions, a trust results for the 
benefit of such other or his heirs, which equity will 
enforce, according to such agreement;?* but a re- 
sulting trust does not arise from a mere verbal 
agreement whereby one is to purchase land and there- 
after sell it to another;°7 nor, if one agrees to pur- 
chase land and give another an interest in it, and 
he does purchase and pay his own money and take 
the title in himself, can such trust be established on 


the mere parol promise to hold it 


Sanders, 34 Ala. 9. (2) Where a fa- 
ther, at sale of son’s land to satisfy 
a judgment lien, bid it in ata fraction 
of its real value and transferred the 
bid to another under the latter’s pa- 
rol agreement to take title for the 
son and convey to him on payment of 
the amount expended with interest a 
resulting trust arose therein in favor 
of the son. Chappell v. Hensley, 290 
S.W. 705, 217 Ky. 749. 


92. Lindsay v. Williams, 2 Duv. 
(Ky.) 475; Devoe v. Lutz, 117 N.Y.S. 
339, 133 App.Div. 356; Fisk v. Patton, 
Zhi. Mew Wita 3 99. 


[a] Mlustrations.—(1) Where a 
wife, having no separate property and 
inheriting none during marriage, 
takes all her husband’s earnings and 
holds the excess, after paying living 
expenses, in trust for him, and in- 
vests it, although in her own name, a 
good trust is created, no rights of 
creditors being involved. Devoe v. 
tz lie ON. Se Sooo 4 thos “App. Dive. 
356. (2) Where a trustee for the 
stockholders of a corporation pur- 
chases land for their benefit, and the 
consideration is paid by them, and 
with their consent he conveys the 
land as such trustee absolutely to an- 
other, with the understanding that it 
was to be for their use and benefit, a 
resulting trust is created in the land. 
Bisk vy. Patton, 27 P. 1, °7 Utah 399. 


[b] Lease of lots, reserving a 
ground rent to the lessor, procured 
by the real lessee to be executed to an 
irresponsible third person for the pur- 
pose of preventing the lessee from 
becoming personally liable for the 
ground rent, creates a resulting trust 
in favor of the lessee. Baltimore 
High Grade Brick Co. v. Amos, 52 A. 
582, 58 A. 148, 95 Md. 571. 


93. Gilbertuy. “Carter, L0ind. 16; 
68 Am.D. 655; Pinnock v. Clough, 16 
Vt. 500, 42 Am.D. 521. : 

94. Gilbert v. Carter, 10 Ind. 16, 
68 Am.D. 655; Elliott v. Bozorth, 97 
P. 632, 52 Or. 391; Pinnock v. Clough, 
16 Vt. 500, 42 Am.D. 521; Sutherland 
v. Meehan, 16 N.B. 239. 


95. Gilbert v. Carter, 10 Ind. 16, 
68, Am.D. 655. 

96. Gaines v. Summers, 7 S.W. 301, 
50 Ark. 322; Shields v. Trammell, 19 
Ark. 51; Brown v. Spencer, 126 P. 
493, 163 Cal. 589; Zuver v. Lyons, 40 
Iowa 510; Borrow v. Borrow, 76 P. 
305, 34 Wash. 684. 


[a] Tlustrations.—(1) Where a 
mortgagor is in the possession of 
lands under an agreement with the 
purchaser at the foreclosure that he 
shall have time to pay the debt, and 


A resulting trust 
does not arise where there is no agreement or un- 
derstanding with or on behalf of such other that the 
property is to be acquired for his benefit,9? and no 
advance is made by or for him of any part of the 
purchase money,®* or there is no fraud as against 


TRUSTS 


other.98 


Purchase at judicial sale. 
at a judicial sale under a parol agreement to pur- 
chase for another, who either furnished the money 
or had an actual interest in the estate or a bona fide 
claim thereto,®® or where the agent of creditors rep- 
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Where one buys land 


resents to the debtor that he will purchase the 


grantee.” 


in trust for the 


on payment shall receive a reconvey- 
ance, or on his death a conveyance to 
his widow on payment out of his es- 
tate, a trust results for the benefit of 
his heirs. Gaines v. Summers, 7 S. 
W. 301, 50 Ark. 322. (2) Where the 
holder of an equitable title to land 
procures itS conveyance to another, 
to be by her deeded to a third person, 
either in payment of a debt of the eq- 
uitable owner, or aS security therefor, 
the grantee holds the estate in trust 
for the owner of the equitable title 
and his creditor, and after the pay- 
ment of the latter there is a resulting 
trust to the former. Zuver v. Lyons, 
40 Iowa 510. (3) Where plaintiff ad- 
vanced money with which real estate 
was purchased for defendant, plain- 
tiff taking the title in her own name 
to secure the loan, and orally agree- 
ing to convey to defendants on pay- 
ment of the loan, plaintiff held the 
title as defendant’s resulting trustee. 
Borrow v. Borrow, 76 P. 305, 34 Wash. 
684. (4) Where purchasers of real 
estate obtained the money to pay the 
price from a third person, who paid 
the sum to the vendor, and who ob- 
tained the title under an agreement 
to hold the same until the money was 
repaid, the third person became a 
trustee under aie resulting trust 
(Brown v. Spencer, 126 P. 493, 163 
Cal. 589), (5) and no further prom- 
ise on the part of the third person 
was necessary (Brown v. Spencer, su- 
pra). 


[b] Trust not shown.—Where an 
heir let another heir keep his share 
of an estate under an oral agree- 
ment that the latter should will him 
the entire estate, if there was any 
trust at all, it was an express, and 
not a_ resulting, trust. Parkes v. 
Burkhart, 172 P. 908, 101 Wash. 659 
[mod on other grounds 178 P. 830, 
105 Wash. 586). 


Agreements in general see supra § 
2 


> 


97. Houston v. Farley, 92 S.E. 635, 
146 Ga. 822; Nagengast v. Alz, 49 A. 
333, 98° Md. 522: 

{a] Trust does not arise: (1) 


Where two agreed that one should 
purchase land and take the deed, and 
that on the other’s payment of the 
price he would execute a bond to 
convey the land on payment of pur- 
chase-money notes. Houston v. Far- 
ley, 92 S.B.685, 146 Ga. 822. (2) 
Where an agent purchases land with 
his own funds and on his own credit, 
at the same time verbally agreeing 
without consideration, that he will 
sell it to his principal whenever the 
latter can realize the money from the 


debtor’s land at foreclosure sale under a certain 
mortgage, resell the same for the benefit of the 
creditors, and turn over the balance to the debtor,* 
a resulting trust arises. 
Intention to make gift. 
where the conveyance is intended as a gift to the 
Nor does it arise where a person pur- 
chases property with his own funds and takes title 
in his own name with the intention of giving the 
property to another.® 
sions of intention to give the property to another 


A trust will not result 


Mere declaraticns or expres- 


sale of a patent. Nagengast v. Alz, 
ASNT A oso. On VEG volt. 

Resulting trust as arising from 
purchase by agent see infra § 193. 


98. Coolidge v. Smith, 5 Ohio N.P. 
N.S. 481. 

99. Broadwell v. Maxwell, 119 S.E. 
344, 30 Ga.App. 738; Doom ¥. Brown, 
188 S.W. 475, 171 Ky. 469; Day __v. 
Amburgey, 143 S.W. 1033, 147 Ky. 
123; Comfort v. Winters, 66 So. 532, 


. 330; Wilson v. Hoffman, 61 
So. 699, 104 Miss. 743; Coleman v. Mc- 
Kee, 54 A. 374, 24 R.I. 596. 


fa] Ilustrations.—(1) One who, 
pursuant to an agreement, purchased 
land at a foreclosure sale and took 
the deed in his own name as security, 
for the payment by the original own- 
er or his heir of the money advanced 
for the purchase, is a trustee under 
a resulting trust. Comfort v. Win- 
ters, 66 So. 532, 108 Miss. 330; Wil- 
son v. Hoffman, 61 So. 699, 104 Miss. 
743. (2) An execution creditor’s 
agreement to buy property for debt- 
or’s benefit and permit him to re- 
deem, accompanied by discourage- 
ment of bidding, created a resulting 
trust. Broadwell v. Maxwell, 119 S. 
BE. 344, 30 Ga.App. 738. 

[b] Statute of franuds.—Such a 
trust is not within the statute of 
frauds. Day v. Amburgey, 143 S.W. 
10338, 147 Ky. 128. 

1. Madison v. Williams, 
16 S.W.(2d) 626. 

2. White v. Daniel, 261 F. 70, 171 
C.C.A. 666; Spradling v. Spradling, 
142 S.W. 848, 101 Ark. 451. See Baker 
v. Baker, 72 A. 1000, 75 N.J.Eq. 305 
(stating that, where a conveyance by 
father to son to assist in supporting 
the family was a pure gift so far as 
the other members of the family were 
concerned, there was no resulting 
trust in their favor). 


[a] Thus where a father made a 
voluntary conveyance of land to his 
daughter and her husband who later 
became a bankrupt, it was held that, 
there being no circumstances having 
the effect, as between the husband 
and the wife, of preventing husband’s 
acquisition of an interest in the land 
as a gift from the father, the inter- 
est vested in the husband was not, 
under Ga, Civ. Code (1910) § 3739, 
charged with an implied or resulting 
trust in favor of the daughter. White 
v. Daniel, 261 E. 70, 171 C.ClAc ‘666: 

Payment, as gift or advancement of 
consideration for property conveyed 
to another see infra § 168. 

3. Strauther v. Bogenshutz, 157 S. 
W. 406, 108 Ark. 276. 


(Mo.App.) 
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will not create a resulting trust. But, where a par- 
ent purchased a mortgage with funds of her own 
and had the title made to herself as trustee for her 
infant child, a trust has been held to have been 
created in favor of the child.® 


Purchase as agent. Where a person enters into a 
written contract for the purchase of land as the 
agent of another, who has made a verbal contract 
of purchase on the same terms, but failed to make 
the stipulated payments, and such agent is afterward 
reimbursed by his principal for the payments made 
by him, he will be trustee for him whether he had 
knowledge of the transaction or not.® 


Purchase of corporate stock. Where legal title to 
corporate stock is taken in the name of one per- 
son merely to comply with the requirements of the 
law with regard to the formation of the corporation 
and it is the intention of the parties that the bene- 
ficial interest in the stock shall be in another, who 
furnished the consideration therefor,’ a resulting 
trust arises. 


Recognition of trust. Where a trust is regularly 
fixed on land, the fact that the person in possession 
recognizes the trust character of his possession may 


be important in determining the question of laches, 


but it is not effective to fix a trust on the lands 
where none existed before.® 
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[§ 187] 10. Conveyance in Consideration of Prom- 
ise To Pay Debt of, or Support, Grantor. Where a 
conveyance 1s made upon the condition that the 
grantee pay certain debts of the grantor, there is 
a resulting trust in the grantor’s favor, although no 
trust results in such a case to a creditor of the gran- 
tor, whose debt the grantee refuses to pay.t® Also, 
where an absolute and unconditional conveyance is 
made to secure a debt from the grantor to the gran- 
tee, a resulting trust arises,t+ and if the amount 
of the debt is tendered within a reasonable time 
after it becomes due, a reconveyance will be de- 
ereed,!? or if the land is sold by the grantee for 
more than the debt assumpsit will lie against him 
for the surplus;!* but if the debt is not paid within 
a reasonable time, the grantee will hold the prop- 
erty discharged of the trust.14 


Promise to support. Where property is conveyed 
by a deed absolute and unconditional in form, the 
fact that the grantee had promised, as a considera- 
tion for the conveyance, to support the grantor does 
not raise a resulting trust in the latter’s favor,+® 
but the grantor has a right to live on the land and 
to burden it with an equitable lien if he is denied 
that right.1¢ 


[§ 188] 11. Improvement of Lands of Another. 
Since it is the rule that a resulting trust must arise, 


4 Henninger v. McGuire, 125 N.] ment to pay the debts of another and 11. Richardson vy. Woodbury, 43 
W. 180, 146 Iowa 270; Ly We EE EN a personal obligation | Me. 206 
Boardman, 24 Mich. 287; Withnell v.|in his favor). 12. Richardson v. Woodbury, su- 
Withnell, 96 N.W. baste 2 ES [al Tllustrations.—(1) Where the | pra. ; 
ee wee ne v. Serralles, orto | wife of a debtor of a corporation con- 13. Richardson vy. Woodbury, su- 
ne 3 Ht ‘ . ; vores her ene co the corporation fe pra. 
“A resulting trust can no more be} sell the same for the best price oh- * eig 
ereated by an oral contract or oral | tainable, and to retain so much of the | 14 Richardson vy. ‘Woodbury, su- 
declarations of holding the property | proceeds as was necessary to pay the Osa ‘ 
in trust than can an express trust be | husband’s debts, and to account for 15. Hunt v. Moore, 6 Cush. (Mass.) 


so created.” Withnell vy. Withnell, 
supra. 

[a] Illustration.—Where a debtor, 
by carelessness and bad habits, al- 
lows his property to be sold on exe- 
cution, and does not redeem it, a per- 
son who buys it up from the execu- 
cion creditors does not become a trus- 
tee for his benefit, although the pur- 
chaser gives out that he has benevo- 
lent designs in his favor, where he 
gets no deductions in price on the 
idea that he is such trustee, and 
where he has not fraudulently inter- 
vened to prevent the debtor from get- 
ting what he would have obtained 
without such intervention. Taylor v. 
Boardman, 24 Mich. 287. 


Imperfect gift as creating resulting 
trust generally see supra § 152. 


6, In re Steel, 125° N.Y.S. 187, 68 
Misc. 579. 
6 Pindall v. Trevor, 30 Ark. 249. 


7, Friedman vy. Goodin, (Nev.) 299 
P. 1017 [reh den 5 P.(2d) 1118]. 


S> “Coleman “v. ‘Coleman; 55) ‘So. 
173° Ala. 282. 


9. Bier v. Leisle, 156 P. 870, 172 
432; Zuver v. Lyons, 40 Iowa 
510; Neale v. Hagthrop, 3 Bland 
(Md.) 551; Gay v. Young Men’s Con- 
sol. Co-op. Mercantile Inst., 107 P. 
237, 37 Utah 280. Compare Hyland 
v. Crofut, 86 A. 758, 87 Conn. 49 (hold- 
ing that an agreement between hus- 
band and wife pending suit for di- 
vorce providing for a transfer to her 
of his property and for a payment by 
her to him of a specified sum and the 
payment of debts to an amount not 
exceeding a specified sum does not 
create a trust, but is merely an agree- 


the same, the obligation of the corpo- 
ration was in the nature of a trust, 
and its relation to the wife and the 
proceeds was in the nature of a trus- 
tee. Gay v. Young Men’s Consol. Co- 
op. Mercantile Insts, “107 Bs 9237," 3:7 
Utah 280. (2) Where a husband con- 
veyed community property to a third 
person on parol trust that the latter 
should sell the same and pay debts 
of the husband, dividing any surplus 
between the husband and wife, a 
trust arose by operation of law en- 
forceable by the parties for whose 
benefit the conveyance was made. 
ee v. Leisle, 156 P. 870, 172 Cal. 


[b] Where one holding equitable 
title to real estate procures its con- 
veyance to another, to be by him deed- 
ed to a third person, either in pay- 
ment of a debt of the equitable owner 
or as security therefor, the grantee 
holds the estate in trust for the own- 
er of the equitable title and his credi- 
tor, and after payment of the latter 
there is a resulting trust to the for- 
mer. Zuver v. Lyons, 40 Iowa 510. 


10. Nebraska City Nat. Bank v. 
Nebraska City Hydraulic Gas-Light, 
ete., Co., 14 F. 763, 4 McCrary 319; 
Thalman v. Canon, 24 N.J.Eq. 127. 


fa] hus, where the vendee of 
property assumes the payment of in- 
debtedness due from the vendor to a 
stranger, and deducts the amount 
thereof from the purchase price, he 
does not thereby become a trustee for 
such stranger for the amount of such 
indebtedness. Nebraska City Nat. 
Bank v. Nebraska City Hydraulic 
Gas-Light, ete., Co., 14 F. 763, 4 Mc- 
Crary Blo) 


1; Hall v. Small, 77 S.W. 733, 178 Mo. 
629. Compare Windoes v. Colwell, 
225 N.W. 5738, 247 Mich. 372 (holding 
that property conveyed and agreed to 
be left on owner’s death to one con- 
tracting to care for and support her 
is trust fund to secure performance 
of contract, though owner refuses 
without cause to accept its benefits); 
Corey v. Morrill, 42 A. 976, 71 Vt. 5% 
(holding, in an action to satisfy a 
judgment out of property deeded by 
a son to his mother in fraud of credi- 
tors, and by the mother deeded to the 
son’s wife in consideration of the 
mother’s indebtedness or obligation 
for her support, that where the care 
and support of the mother was actual- 
ly rendered by the son it was a case of 
a conveyance of realty to one party 
when the consideration for the con- 
veyance was paid by another and 
there was a resulting trust in favor 
of the son). 


[a] Ilustration.—Where a deed 
reserved a life estate to the grantor, 
and in an action to eject the grantee 
during the grantor’s life the grantee 
alleged an express parol agreement 
that such reservation was to be sole- 
ly as security for his support of the 
grantor during her life, such agree- 
ment could not be enforced as an im- 
plied or resulting trust. Hall v. 
Small, 77 S.W. 738, 178 Mo. 629. 


16. Rosek v. Kotzur, (Tex.Civ. 
App.) 267 S.W. 759. 


_[a] Right of forfeiture and rescis- 
sion is not available to the grantor 
where there id no express provision 
therefor reserved in the conveyance. 
ene Kotzur, (Tex.Civ.App.) 267 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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if at all, from the state of facts existing at the time 
the legal title to the property is acquired, 17 such a 
trust cannot be created by a subsequent expenditure 
of money in improving the property ;78 and the 
mere fact that one person’s money 1s used in mak- 
ing improvements on another person’s land does not 
give rise to a resulting trust in favor of the former 
on such land for the money so used.!9 


[§ 189] 12. Payment of Encumbrances on Land of 
Another. The mere fact that one person pays, or 
advances money to pay, encumbrances on land con- 
veyed to another does not create a resulting trust 
therefor in his favor.?° Thus, in jurisdictions which 
hold that a mortgagor is not divested of his title 
to the land by a foreclosure sale prior to the ex- 
piration of the redemption period, the purchaser at 
foreclosure sale obtaining only a foreclosure judg- 
ment lien during the period of redemption,” one who 
pays either all, or a portion of, the amount neces- 
sary to redeem land from a mortgage foreclosure 


17. See supra § 145. 
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stead, her minor sons agreeing to re- 
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does not acquire any equitable title thereto on the 
theory of a trust under the rule that if one person 
buys land with the money of another and takes title 
in his own name there is a resulting trust.2? Where, 
however, a person under an agreement to hold the 
premises as security for his reimbursement and to 
release or reconvey them on being repaid, by way of 
a loan advances money for the mortgagor’s benefit to 
redeem property from a mortgage foreclosure and 
takes title in himself, a resulting trust is created 
in such property in favor of the mortgagor ;?* and, 
where a mortgagor is furnished the money to re- 
deem land sold under a power in the mortgage, un- 
der his parol contract to convey the land to the per- 
sons furnishing the money, the mortgagor after 
such redemption holds the legal title in trust for 
such persons.?4 Where one in a confidential rela- 
tion with an owner of land and assuming to act for 
him pays off encumbrances on the land and takes a 
deed to himself, he holds the title thus acquired in 


18. Four Rivers Mut. Orchard Co. 
v. Wood, 266 S:W. 75, 166 Ark. 233; 
Voss v. Voss, 239 S.W. 1063, 158 Ark. 
644; Krauth v. Thiele, 18 A. 351, 45 
N.J.Eq. 407. 

[a] One not contributing to pur- 
chase money for land cannot, by later 


furnishing funds for improvements 
thereon, establish resulting trust. 
Four Rivers Mut. Orchard Co. v. 


Wood, 266 S.W. 75,-166 Ark. 233. 

[b] Advancement regarded as 
loan.—Where no trust is created at 
the time of the purchase of property, 
subsequent advancement of money to 
be used in improving the property is 
nothing more than a mere loan. Voss 
v. Voss, 239 S.W. 10638, 158 Ark. 644. 

19. Ala.—Beck v. Karr, 95 So. 881, 
209 Ala. 199. 


D.C.—Fry v. National Savings & 
ee Coa, bs “App. D-T9t,, 289). 
9: 


Ill.—Kedas v. Kedas, 174 N.E. 894, 


342 Ill. 630; Brooks v. Gretz, 153 N.E.. 


643, 323 Ill. 161. 


Mo.—Orr vy. St. Louis Union Trust 
Co., 236 S.W. 642, 291 Mo. 383; Brown 
v. Turner, 20 S.W. 660, 113 Mo. 27. 


N.H.—Bodwell v. Nutter, 3 A. 421, 
63 N.H. 446. 


N.J.—Krauth v. Thiele, 18 A. 351, 
45 N.J.Eq. 407. 


5 N.Y.—Rogers v. Murray, 3 Paige 
90. 

N.C.—In re Gorham, 91 S.E. 950, 
1 TSPINGC: R272 


Pa.—Cross’ Appeal, 97 Pa. 471. 


But see Davenport v. Bird, 261 P. 
769, 45 Idaho 280 (holding that, where 
a wife advanced her husband funds 
with which he built a house on land 
standing in his name, they having 
an oral agreement that the realty, 
thus improved, should be the wife’s 
separate property during her life and 
on her death the remainder should go 
to her daughter, a trust in favor of 
the daughter was established to the 
extent of the sum advanced by the 
wife). 

[a] MTlustrations.—(1) Where the 
legal title has passed to the grantee 
by the execution of a deed, a resulting 
trust cannot be raised by the subse- 
quent application of the funds of a 
third person, for the improvement of 
the property. Rogers v. Murray, 3 
Paige (N.Y.) 390. (2) Where a widow 
on her husband’s death used her life 
4nsurance money, and other money, 
to erect a house on the family home- 


main unmarried and at home until 
they were twenty-one, and to main- 
tain her, which agreement they broke, 
she had no resulting trust in the land 
of the minors for the value of the 
improvements so placed on their land 


by her. Beck v. Karr, 95 So. 881, 209 
Ala. 199. 
[b] Mere fact that owner of land 


uses trust funds in the improvement 
thereof will not raise, for the bene- 
ficiaries of such funds, a resulting 
trust in the land, so as to entitle them 
to the proceeds thereof to the exclu- 
sion of judgment creditors subse- 
quent to the making of the improve- 
ments. Cross’ Appeal, 97 Pa. 471. 


[c] Husband and wife.—(1) Where 
a husband invests his wife’s money 
in improving his own land she be- 
comes his creditor and equity will re- 
imburse her, and a resulting trust is 
not created in her favor. Brown v. 
Turner 20 SSswWe 660s tis lo. 217. 
Compare Mayer v. Kane, 61 A. 374, 
69 N.J.Eq. 733 (holding wife entitled 
to resulting trust so far as her funds 
contributed to purchase and improve- 
ment of land, title to which was tak- 
en in his name). (2) Where a hus- 
band, to whom money was turned over 
by his wife for investment on her ac- 
count, invested some of it in improve- 
ments on a lot owned by him, no re- 
sulting trust arose in such property 
which was not purchased with the 
wife’s money. Orr v. St. Louis Un- 
ion Trust Co., 236 S.W. 642, 291 Mo. 
383. (3) A resulting trust does not 
arise merely because a wife loaned 
her husband money with which he 
built a house on his own property. 
In re Gorham, 91 S.E. 950, 173 N.C. 
272. (4) When a husband and father 
spends his own money voluntarily 
for the erection of a family home on 
the property of his wife, or incurs 
an indebtedness in that behalf, the 
property of his wife is subjected 
thereby to no lien or resulting trust 
in his favor. Fry v. National Sav- 
ings. & /Prust. Co.,' 537) App. D:C..'191; 
289 F. 589. (5) A contribution by a 
husband to the building expense of 
a house being erected by his wife is 
presumed a gift. Murchison v. Mur- 
chison, 246 S.W. 499, 156 Ark. 403. 
(6) Use by husband of wife’s funds 
held as fiduciary see infra § 192. 


20. Ala.—Chapman v. Abrahams, 
61 Ala. 108. 

Ga.—Boyer v. Floury, 5 S.E. 63, 80 
Ga. 312. 


Iowa.—Kortum vy. Kortum, 234 N. 
W. 220, 211 Iowa 729. 


Mo.—Thomson y. Thomson, 211 S. 
aioe 


Va.—Norris v. Woods, 17 S.E. 552, 
89 Va. 873: 


Compare Pensacola State Bank v. 
Thornberry, £26. EF. 611,59 £4 CCcsA” 
367 (holding that a bank, whose cash- _ 
ier used its funds in paying another 
institution from which he had bor- 
rowed money, and delivered a note 
made by defendants as_ collateral, 
does not have an equitable lien on 
the note on the theory of resulting 
trust, the cashier having no rights 
therein). 

[a] Illustrations.—(1) One who 
advances money to a vendee to pay 
a deferred payment on a purchase of 
land, or pays the amount at the ven- 
dee’s request to the vendor, who con- 
veys to the purchaser, has no result- 
ing trust in the lands. Chapman v. 
Abrahams, 61 Ala. 108. (2) Paying 
off an equitable mortgage, and direct- 
ing the mortgagee to deed to a cer- 
tain person who has obtained the le- 
gal title from the mortgagor, does not 
raise a resulting trust. Boyer v. 
Floury, 5 S.E. 63, 80 Ga. 312. (3) Ad- 
vancement by a wife to her husband 
to use in clearing farm of mortgage 
could not operate as a resulting trust 
on title husband had held for fifteen 
years previously. Kortum v. Kortum, 
234 N.W. 220, 211 Iowa 729. 


21. See Mortgages § 1890. 


22. Cochran v. Cochran, 195 P. 224, 
198 P. 270, 114 Wash. 499. 


Resulting trust as arising from 
payment of consideration by one and 
conveyance to another see §§ 154-182. 


23. O’Rear v. O’Rear, 123 So. 895, 
220 Ala. 85; Rudulph v. Burgin, 122 
So. 432, 219 Ala. 461; Moss v. Win- 
ston, 118 So. 739, 218 Ala. 364; Schu- 
macher v. Langford, 127 P. 1057, 20 
can: App. 61; Prescott v. Jenness, 88 

AN 2S eet SNHne OAs 


[a] Where right to redeem gone, 
—Where a mortgagor agreed with a 
third person that the latter should 
purchase the title of the mortgagee 
and enter into a written agreement 
to hold the property subject to re- 
demption, under the assumption that 
the mortgagor still had the right to 
redeem, the party so purchasing can- 
not deny that the right existed, and 
the agreement will be enforced. Pres- 
cott v. Jenness, 88 A. 218, 77 N.H. 84. 

Effect of redemption for mortga- 
is aaah generally see Mortgages 

1 


24. Tillman v. Murrell, 24 So. 712, 
120 Ala. 239. 


430 [65 C.J.] 


trust for such owner, and as security only for 


his advances.?° 


[§ 190] 13. Vendor as Trustee for Purchaser.*?°® 
Where a valid contract for the sale and purchase 
of land is entered into, and the relation of vendor 
and purchaser is constituted, the vendor, before 
conveyance, becomes a resulting trustee for the pur- 
chaser,?* particularly after the latter has paid the 
purchase price, or a part thereof, and given bind- 
ing obligations for the balance;?* and although the 
relation of trustee and cestui que trust does not 
exist while the contract is in fieri,?® when it is per- 
formed its eompletion relates back to the contract, 
and it is thereby ascertained that the relation was 
that of trustee and cestui que trust throughout.*? 
The vendor under such a trust cannot convey title 


25. Dennis v. McCagg, 32 Ill. 429; 
Deutsche Presbyterische Kirche v. 
Trustees of Presbytery of Elizabeth, 
104 A. 642, 89 N.J.Eq. 242; McKee v. 
Grigsesae26 PAs 15S, sol NoJekicies ducse 
Compare Coleman vy. Coleman, 55 So. 
827, 173 Ala. 282 (holding that, where 
a tenant in common in possession 
promised to pay certain debts and ad- 
vance money to the common source 
of title, for which such tenant was 
given a second mortgage on the land 
and out of such advancements to sat- 
- isfy the first mortgage, which was 
thereupon foreclosed, and after the 
time to redeem expired, the mortga- 
gee having purchased at the sale, 
conveyed to such tenant in common, 
who then mortgaged the land to oth- 
ers to secure his own debt, was insuf- 
ficient to raise a resulting trust in 
the land in favor of the other tenants 
in common); Carpenter v. Carpenter, 
70 Ill. 457 (holding that, where a fa- 
ther paid off mortgage on his son’s 
land in the form of an absolute con- 
veyance and received a deed to him- 
self, the son having written the fa- 
ther that if he would redeem the land 
it would be his, there was no trust 
in favor of the son). 

{a] Mlustration.—Where a church 
congregation agreed to deed church 
property to trustees of the presbytery 
in consideration of assumption of 
the mortgage, with the privilege of 
redemption and the use of the church 
by the grantor congregation, but the 
deed did not specify the assumption, 
and the agreement for the use of the 
church was not executed, the holding 
by the grantee was a resulting trust, 
an unqualified gift not having been 
contemplated. Deutsche Presbyter- 
ische Kirche v. Trustees of Presby- 
tery of Elizabeth, 104 A. 642, 89 N.J. 
Eq. 242. 

26. Fiduciary relationship existing 
between vendor and purchaser prior 
to conveyance see Vendor and Pur- 
chaser [39 Cyc 1301]. 


27. U.S.—Rogers v. Penobscot 
Min. Co., 154 F. 606, 83 C.C.A., 380. 


Ala.—Morris v. Hanson, 78 Ala. 
230) 
Ark.—Stubbs v. Pitts, 104 S.Ww. 


1110, 84 Ark. 160. 
Cal.—Seadden Flat Gold-Min. Co. 
v. Scadden, 58 PB. 440; 121 Cal. 33. 
Mich.—Commer v. Potter, 205 N.W. 
112, 232 Mich. 263. 


Okl.—Hamra_ v. 
1042, 133 Okl. 264. 


Pa.—Hogg v. Wilkins, 1 Grant 67. 


Eng.—Lysaght, v. Edwards, 2 Ch. 
D. 499; Shaw v. Foster, L.R. 5 H.L. 
oad 


[a] 


Mitchell, 271- PR. 


Agreement to convey realty 


THOUS LS 


with knowledge 


to corporation for certain quantity of 
corporate stock, and the stock was de- 
livered, but the conveyance was nev- 
er executed, constituted a resulting 
trust. Scadden Flat Gold-Min. Co. 
v. Scadden, 53 P. 440, 121 Cal. 33. 

[b] Rule applied.—(1) A _ trust 
may be created by a contract, where- 
by a testator agrees to convey cer- 
tain land to his children and the chil- 
dren agree to treat, on his death, the 
agreed contract value of the land as 
an advancement. In re Strang, 106 
N.W. 631, 131 Iowa 583. ..(2) Where 
a person purchases premises subject 
to an encumbrance and sells the same 
subject to the same encumbrance, and 
no part of the principal of the pur- 
chase price has been paid to him, 
and the interest thereon is past due 
and unpaid, he holds the legal title 
to the land as security for the pay- 
ment of the purchase price and as 
trustee for the purchaser from him. 
areas v. Green, 23 N.B..1, 116 N.Y. 
566. : 

[ec] Exchange.—After the execu- 
tion of a contract to exchange real 
estate, each party holds his legal title 
as trustee for the other party. -Nich- 
ols vy. Bealmear, 36 App.D.C. 352. 


Vendor as trustee for purchaser 
generally see Vendor and Purchaser 
[39 Cyc 1303]. 

28. U.S.—Waddington v. Banks, 28 
F.Cas.No. 17,028, 1 Brock. 97. 


Kan.—Fackler v. Ford, McCahon 21, 
1 Kan. 463 [mod 24 How. (U.S.) 322, 
16 L.Ed. 690]. 


Me.—Bailey v. Coffin, 99 A. 447, 115 
Me. 495. 


Mass.—Young v. Walker, 113 N.E. 
363, 224 Mass. 491; Ryder v. Loomis, 
36 N.E. 836, 161 Mass. 161. 


Miss.—Taylor v. Lowenstein, 650 
MSS 278; Money v. Dorsey, 15 Miss. 
by 

N.Y.—-Fonda v. Sage, 46 Barb. 109 
[aff 48 N.Y. 173]; Astor v. L’Amoreux, 
6 NY.Super, 524° [rev on 
grounds 8 N.Y. 107, Seld. 69]. 


N.C.—Bell v. Jones, 65 S.E. 646, 151 
N.C. 85; Cole v. Tyson, 43 N.C. 170. 


Pa.—Plumer v. Reed, 38 Pa. 46. 


Tenn.—Russell Vv. Stinson, 3 
Hayw. 1. 


Wis.—Bartz v. Paff, 69 N.W. 297, 
95 Wis. 95, 37 L:R.A. 848. 


[a] Bule stated and qualified.— 
Where the consideration for a parol 
sale of land is paid in part, and the 
purchaser let into possession, the ven- 
dor, to the extent of the purchase 
money received, holds the legal title in 
trust for the purchaser. Bartz v. 
Paff, 69 N.W. 297, 95 Wis: 95, 37 L.R. 
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other, 


[§§ 189-190 


without the consent of the vendee,*! and one who, 


of such trust, pays the balance 


of the purchase money of such land and takes a 
deed to himself,?? or, with knowledge of the vendee’s 
rights, purchases from the vendor and thereafter 
accepts payments from the vendee,*?* will be held 
trustee for the vendee; 
first case is entitled to reimbursement of the money 
expended in completing the legal title.*+ 
chaser cannot claim a trust in land he did not bar- 
gain or pay for,®® and it has been held that a re- 
sulting trust is not created by a payment of a part 
of the purchase money by one who has contracted 
for conveyance of land to him on his paying cer- 
tain sums at specified times.?° 
does not arise in favor of one who, holding land un- 


but the purchaser in the 


A pur- 


A resulting trust 


A. 848. 


[b] Fraud.—Where a married 
woman, through her husband as 
agent, contracts for sale of a lot and 
receives the purchase price, but 
fraudulently gives a deed for only 
part of the lot, she will be held trus- 
tee of the unconveyed property, to the 
end that the contract may be execut- 
ed. Bell v. Jones, 65 S.E. 646, 151 
N.C. 85. 


{c] Sufficiency of payments.—Two 
hundred and ten dollars was sufficient 
payment of land purchased for two 
hundred and fifty dollars to create a 
trust in favor of the vendee and 
against the vendor, properly consid- 
ered by, and to give jurisdiction to, a 
court of eqyity. Bailey v. Coffin, 99 
A. 447, 115 Me. 495. 


29. Ridout v. Fowler, [1904] 1 Ch. 
658 [aff [1904] 2 Ch. 93]. 


[a] Reason for rule.—‘It is un- 
certain whether the contract will or 
will not be performed, and the char- 
acter in which the parties stand to 
one another remains in suspense as 
long as the contract is in fieri.” Rid- 
out v. Fowler, [1904] 1 Ch. 658 [aff 
[1904] 2 Ch: 93]. 


30. Ridout v. Fowler, supra. 


[a] “That is to say, it is ascer- 
tained that while the legal estate was 
in the vendor, the beneficial or equita- 
ble estate was wholly in the purchas- 
er.” Ridout v. Fowler, [1904] 1 Ch. 
658 Laff [1904] 2 Ch. 93]. 


31. Fonda v. Sage, 
[aff 48 N.Y. 173]. 


32. Scroggins v. McDougald, 8 Ala. 
382; Stubbs v. Pitts, 104 S.Ww. 1110, 
84 Ark. 160; Lovejoy v. Potter, 26 N. 
W. 844, 60 Mich. 95. 


46 Barb. 109 


[a] Possession of vendee as notice 
to subsequent purchaser. Scroggins 
v. McDougald, 8 Ala. 382. 

33. Commer v. Potter, 205 N.W. 


172, 232 Mich. 263. 


[a] Specific performance. — (1) 
Such purehaser assumes the vendor’s 
contract and may be required specifi- 
cally to perform it. Commer v. Pot- 
ter, 205 N.W. 172, 232 Mich. 263. (2) 
Specific performance of contracts be- 
tween trustee and beneficiary general- 
ly see Specific Performance § 118. (3) 
Specific performance of contract to 
convey realty against vendor who con- 
veyed to third person with knowledge 
of prior contract see Specific Per- 
formance § 88. 


woe Scroggins v. McDougald, 8 Ala. 
oO . 

35. Gilfillen v. Moorhead, 49 A. 196, 
73 Conn. 710. 

36. Conner v. Lewis, 16 Me. 268. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 190-192] 


der a contract of purchase, after paying part of the 
purchase price, rescinds the contract,?* or in favor 
of a purchaser at an execution sale, where the deed 
to him is void;*® and no trust relationship results 
where a person who contracted to purchase prop- 
erty and sell it to another repudiates the contract 
and purchases the property for himself.?® An agent 
who sells land falsely represented as that of his 
principal will hold the title in trust for his vendee 
upon his subsequent acquisition of it without his 
vendee’s knowledge.*® 


As against innocent purchaser or creditor, the 
fact that a vendor of land in which he has an inter- 
est is estopped to deny the execution of an invalid 
deed by which he attempted to convey it does not 
make him holder of the legal title, as trustee for the 
vendee.*! 


[§ 191] 14. Vendor as Trustee for Assignee of 
Notes for Purchase Money. A vendor of land who 
retains the legal title, but assigns the purchase-mon- 
ey notes to another, holds the land as resulting 


87. Alexander v. Tams, 13 Ill. 221.)} 98; 


TRUSTS 


Andrews v. Jones, 10 Ala. 460. 
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trustee for the assignee; and where a vendor of 
land who has executed a bond for the deed, con- 
ditioned to make title when the purchase money is 
paid, transfers the purchase-money note, equity will 
consider such transfer as transfer of the lien and 
regard the vendor as holding the legal title to the 
land in trust to secure payment of the debt.*® 


[§ 192] 15. Payment of Fiduciary Funds for Con- 
veyance to Fiduciary or Third Person***—a. In Gen- 
eral. It is an established rule of equity that, where 
trust and confidence are reposed by one party in 
another, and the latter accepts the confidence or 
trust, equity will convert him into a trustee, when- 
ever it is necessary to protect the interest of the 
party so confiding and do justice between them.*® 
In accordance with this rule, if any trustee or other 
person occupying a fiduciary relationship uses the 
fiduciary funds or assets in the purchase of property 
and takes a conveyance in the name of himself or 
a third person, a resulting trust arises in such prop- 
erty in favor of the persons entitled to the funds or 
assets -with which it is purchased,** particularly 


Avery v. Stewart, 48 S.E. 775, 136 N.C. 


38. Livingstone v. Murphy, 72 N.E. 
1012, 187 Mass. 315, 105 Am.S.R. 400. 


39. Patterson v. Meyerhofer, 97 N. 
E. 472, 204 N.Y. 96. 


40. Mountain Home Lumber Co. v. 
Swartwout, 166 P. 271, 30 Idaho 559. 


41. Alabama Marble, etc., Co. v. 
Chattanooga Marble, etc., Co., (Tenn. 
C@heA,)) 37) Sr We 10045 


42. Phelps v. Jackson, 31 Ark. 272; 
Felton v. Smith, 84 Ind. 485; Cum- 
mings v. Oglesby, 50 Miss. 153; 
Church v. Smith, 39 Wis. 492. 

[a] Where vendor transfers only 
part of purchase-money notes, he will 
hold the legal title as trustee for his 
assignee pro tanto; and, after a strict 
foreclosure in his own behalf upon 
default in payment of the notes re- 
tained by him, he will hold the abso- 
lute title to an undivided portion of 
the land as trustee for his assignee, 
the amount of the assignee’s interest 
in the land being proportioned to his 
interest in the unpaid purchase 
money. Phelps v. Jackson, 31 Ark. 
272; Church v. Smith, 39 Wis. 492. 

43. Kelly v. Payne, 18 Ala. 371. 

44. Cross references: 

Mining partnership property  pur- 
chased with partnership funds in 
name of partner as held in trust 
for the pee e see Mines and 
Minerals § 8 

Resulting root as to realty pur- 
chased with partnership funds see 
Partnership § 193 notes 26-28. 

Right to follow trust property or pro- 
ceeds thereof see infra §§ 888—924. 


45. Paulus v. Reed, 96 N.W. 757, 
121 Iowa 224; Muller v. Schram, 134 
A. 657, 658, 100 N.J.BHa. 148 [aff 138 
A oot, 10L Need. 792, and. quot 
Cyc]; Foote v. Foote, 58 Barb. 258 
[aff 47 N.Y. 544]. 


46. U.S.—Toledo &C. R. Co. v. Cin- 
cinnati, I. & W. R. Co., 259 F. 813, 170 
C.C.A 613 [cert den 40 S.Ct. 118, 251 


U.S. 553, 64 L.Ed. 411]; Philips v. 
Crammond, 19 F.Cas.No. 11,092, 2 
Wash. 441. 


Ala.—H. C. & W. B. Reynolds Co. v. 
Reynolds, 67 So. 293, 190 Ala. 468; 
O’Bear Jewelry Co. v. Volfer, 17 So. 
525, 106 Ala. 205, 54 Am.S.R. 31, 28 
L.R.A. 707; Coles v. Allen, 64 Ala. 


Ark.—Shelton v. Lewis, 27 Ark. 190. 
Cal.—Robles v. Clarke, 25 Cal. 317. 
D.C.—Conkling v. New York Life 
Ins. & Trust Co., 49 App.D.C. 166, 262 
F. 620. 
Fla.—Gale v. Harby, 20 Fla. 171. 
Ill.— Ward v. Armstrong, 84 Ill. 151. 
Ind.—Brannon vy. May, 42 Ind. 92. 
Iowa.—Kringle v. Rhomberg, 94 N. 
W. 1115, 120 Iowa 472; Williams v. 
Williams, 78 N.W. 792, 108 Iowa 91; 
Dunn v. Zwilling, 62 N.W. 746, 94 Iowa 


233; Cornelison v. Roberts, 77 N.W. 
1028, 107 Iowa 220; Fox v. Doherty, 
30 Iowa 334. 


Ky.—Straeffer v. Rodman, 141 S.W. 
742, 146 Ky. 1, Ann.Cas.1913C 549. 

La.—Hall v. Sprigg, 7 Mart. 243, 12 
Am.D. 506. 

Me.—Cushing v. Rice, 46 Me. 303, 71 
Am.D. 579. 

Md.—Springer v. Springer, 125 A. 
162, 144 Md. 465. 

Mass.—E. C. Bowman & Son Co. v. 
Hern, 131 N.E. 334, 239 Mass. 200; 
Boston & N. St. Ry. Co. v. Goodell, 
124 N.E. 260, 233 Mass. 428. 

Mich.—Michigan Air-line R. Co. v. 
Mellen, 6 N.W. 845, 44 Mich. 321. 

Miss.—Holmes v. Holmes, 123 So. 


Mo.—Holman v. Holman, 183 S.W. 


623; Patterson v. Booth, 15 S.W. 543, 
103 Mo. 402; Phillips v. Overfield, 13 
S.W. 705, 100 Mo. 466; Green-Tree 


Brewing Co. v. Dold, 45 Mo.App. 603. 


N.J.—Muller v. Schram, 134 A. 657, 
658,100 N.J.bq. 143 [aff 138 A. 921, 
101 N.J.Eq. 792, and quot Cyc]; Vigne 
v. Vigne, 130 A. 816, 98 N.J.Eq. 274; 
Johnson v. Dougherty, 18 N.J.Eq. 406. 


N.M.—Write v. Mayo, 246 P. 910, 
31 N.M. 366. 


N.Y.—Richards v. Millard, 56 N.Y. 


574; Teschemacher v. Lenz, 31 N.Y.S. 
543, 82 Hun 594; Bernheimer v. 
Schmid, 73 N.Y.S. 767, 36 Misc. 456 


fart e%S IN. YeSieS89o nl ta wd App. Div. 
244, 611 (aff 77 N.Y.S. 138, 73 App.Div. 
434)]; Buffalo, etc., R. Co. v. Lamp- 
son, 47 Barb. 533; Russell v. Allen, 
10 Paige 249. 

N.C.—Miller v. Miller, 157 S.E. 604, 
200 N.C. 458; Kelly Springfield Tire 
Co. v. Lester, 130 S.H. 45, 190 N.C. 411; 


*By JOSEPH W. ROUSE (§§ 192, 193). 


426, 68 L.R.A. 776. 

Ohio.—Williams v. Van Tuyl, 2 Ohio 
St. 336; Roesch v. Bratfish, 16 Ohio 
App. 89. 

Okl.—Clark v. Frazier, 177 P. 589, 
591 [quot Cyc]; Indian Land & Trust 
Co. v. Owen; 162 P. 818, 63 Oki. 127. 


Philippine.—Camacho v. Baliuag, 28 
Philippine 466. 


S.C.—Ex parte Johnson, 145 S.E. 
113, 147 S.C. 259; Kirton v. Howard, 
134 S.E. 859, 865, 137 S.C. 11 [cit Cyc]; 
Sparks v. McCraw, 100 S.E. 161, 112 
S.C. 519; Green v. ‘Green, 34 S.E. 249, 
56 S.C. 193, 46 L.R.A. 525; Palmetto 
Lumber Co. v. Risley, 25 S.C. 309. 


Tenn.—Bozarth v. Watts, (Ch.A.) 
61 S.W. 108; Kaplan v. Toney, (Ch.A.) 
58 S.W. 909; Wolfe v. Citizens’ Bank, 
(Ch.A.) 42 S.w. 39. 


Tex.—Cooper v. Lee, 12 S.W. 483 
Tb oe xaaealas Highsaw  v. Head, 
(Commn. App.) 228 S.W. pet [aff (Civ. 
App.) 202 S.W. 155];’ Gilmore v. 
Brown, (Civ.App.) 150 owe 964; Hal- 
sell v. Wise County Coal Co., 47 S.W. 
1017, 19 Tex.Civ.App. 564; Bell Coun- 
ty v. Felts, (Civ.App.) 120 S.W. 1065 
[reh den (Civ.App.) 122 S.W. 269, and 
rev on other grounds 132 S.W. 123, 
103 Tex. 616]; Stone v. Kahle, 54 S. 


Ww. 375, 22 Tex.Civ.App. 185: Meé- 
Clure v. Bryant, 44 S.W. 3, 18 Tex.Civ. 
App. 141. 

Utah. 5 
Klemm, 290 P. 161, 76 Utah 372. See 


Thum v. Wolstenholme, 61 P. 537, 21 
Utah 446 (applying the rule to pro- 
ceeds of insurance). 


Va.—Francis v. Cline, 31 S.E. 10, 
96 Va. 201; Irvine v. Greever, 32 
Gratt. (73 Va.) 411; Warwick v. War- 
wick, -31 Gratt. (72 Va.) 70. 


W.Va.—Staats v. McCuskey, 126 S. 
E. 337, 98 W.Va. 26. 


Wis.—Barker v. Barker, 
iil 


N.S.—MecDonnell v. Smyth, 26 N.S. 
259. 


[a] Tllustrations. — (1) Where 
plaintiff gave another a power of at- 
torney to collect notes and purchase 
real estate and in pursuance thereto 
such attorney collected the notes and 
bought the real estate, but took the 
title thereto in his own name, a trust 
is created as between such persons, 


14 Wis. 
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where the purchase is made for the benefit of such 
So, where a guardian purchases prop- 
erty in his own name with funds of his ward, a trust 
and, where an executor or 
administrator purchases property in his own or a 
third person’s name with funds belonging to the 
estate, a resulting trust arises in favor of the heirs, 
legatees, or other persons entitled to the beneficial 


persons.** 


results to the ward;*® 


but not as to a third person, who ac- 
quired a right to a lien on the prop- 
erty for a valuable consideration, 
without knowledge of the existence of 
the trust. Straeffer v. Rodman, 141 
S.W. 742, 146 Ky. 1, Ann.Cas.1913C 
549. (2) Where a trustee sells the 
trust real property under a power, 
and purchases other property in his 
own name with the proceeds, the bene- 
ficiaries have a resulting trust there- 
in. Bozarth v. Watts, (Tenn.Ch.A.) 
61 S.W. 108. (3) Use of funds be- 
longing, to a decedent’s estate by a 
person acting as manager thereof in 
buying an outstanding tax title on 
lands creates a resulting trust to the 
extent of such title in favor of the 
heirs who are entitled to the funds 
so used. Ward v. Armstrong, 84 Ill. 
151. (4) Where property of an in- 
fant is sold and the proceeds invested 
in other property, and the title taken 
in the name of a friend, a resulting 
trust arises in favor of the infant. 
Goodman v. Smith, 142 N.W. 521, 94 
Neb. 227. (5) Where the trastees of 
a religious corporation purchase land 
with the corporate funds, and take a 
deed in their individual names, they 
hold the land as trustees of the cor- 
poration, and, if they subsequently 
sell the land, the proceeds received 
by them belong to the corporation and 
are held to its use. Cincinnati M. BE. 
Church y. Wood, 5 Ohio 2838, Wright 
12. (6) Where a trustee of an im- 
plied trust applies the funds to the 
payment of mortgages on property on 
which he holds a lien subject to the 
mortgages, and then purchases such 
property with his own money, and 
subsequently sells it, there is a re- 
sulting trust in the proceeds of the 
sale. Green v. Green, 34 S.BH. 249, 56 
S.C. 193, 46 L.R.A. 525. (7) Where 
one received from his wife funds of 
the estate of her deceased husband to 
buy purchaser’s interest in executory 
land contract and received funds of 
children of decedent in trust and with 
them completed payments and ob- 
tained legal title, he held such title 
subject to resulting trust for children 
under Code (1915) §§ 1840-1842. 
White v. Mayo, 246 P. 910, 31 N.M. 
366. (8) Where one purchased prop- 
erty with funds of plaintiff and an- 
other and executed a declaration of 
trust in favor of them and a third 
cestui que trust during their lives and 
the life of the last survivor and gave 
plaintiff a power of appointment by 
will, and, by a consent decree, the 
trust was terminated and title vest- 
ed in plaintiff, plaintiff could not con- 
vey a marketable title, as she had 
only an equitable life estate with 
power of appointment, and, on non- 
exercise of the power, the trustee 
would hold on a resulting trust for 
her heirs, who would only be tenants 
in common with the heirs of the other 
person whose money was used. Pieg- 
ler v.. Jefferies, 121 S.E. 783, 128 S.C. 
254 (if one having a power of appoint- 
ment as to a trust fund fails to ex- 
ercise the power, the title reverts to 
the donor; but, where he purchased 
the property with money of certain of 
the cestuis que trust, it reverts to 
the trustee on a resulting trust for 
the benefit of the heirs of those whose 


_ TRUSTS 


funds were invested). 


[b] Rule applied to: (1) Purchase 
by officers of corporation with corpo- 
rate assets. H. C. & W. B. Reynolds 
Co. v. Reynolds, 67 So. 2938, 190 Ala. 
468; Muller v. Schram, 134 A. 657, 
658, 100 N.J.Eq. 143 [aff 138 A. 921, 
LOUSIN Une dsuuo2s, and “quoterCyecul, 
Sparks v. McCraw, 100 S.E. 161, 112 
S.C. 519. (2) President of corpora- 
tion using company assets. Boston & 
N. St. Ry. Co. v. Goodell, 124 N.E. 260, 
233 Mass. 428; Palmetto Lumber Co. 
v. Risley, 25 S.C. 309. (3) Purchase 
by husband with wife’s funds. Hol- 
man v. Holman, (Mo.) 183 S.W. 623. 
(4) Purchase by child with parent’s 
money. Roesch v. Bratfish, 16 Ohio 
App. 89. 


[ec] Exchange of lands.—Where a 
son holding the legal title to land in 
trust for this mother exchanges it, 
with her consent, for other lands, and 
takes the deed in his own name, he 
holds such other lands on an implied 
trust for the use of his mother. 
Brancis: vewCline,. 31S.) 10,2965 Vas 
201. 


[d] Rule applied.—Where a hus- 
band uses his wife’s funds in making 
improvements on the land, a result- 
ing trust arises to the extent of the 
sums thus expended, and the wife 
may charge the lands and improve- 
ments with their repayment. Tilford 
v. Torrey, 53 Ala. 120. 


[e] Necessity of beneficial inter- 
est.—Where, under a club’s constitu- 
tion, property belonged to its “regu- 
lar members,” title only standing in 
the name of the club, the inference 
was held warranted that, on convey- 
ance by it to an association in con- 
sideration of issuance of stock to such 
members and making of lease to it, no 
trust resulted in its favor. In re 
Savin Hill Yacht Club Ass’n, 140 N.D. 
299, 246 Mass. 75. 


47. Snell v. Elam, 2 Heisk. (Tenn.) 
82; Wolfe v. Citizens’ Bank, (Tenn. 
Ch.A.) 42 S.W. 39 (holding that, where 
one holding trust funds purchases 
real estate with a portion thereof, for 
the beneficiaries, and places them in 
possession, but takes the title in his 
own name, without their knowledge, 
merely as a matter of convenience, a 
trust results). 


48. Guardian as trustee with re- 
spect to property purchased with 
ward’s funds see Guardian and Ward 
§ 266. 

49. Ala.—WNational Mut. Bldg., etc., 
Ass'n. Vv. Culberson; 25. Sov 27385 126 
Ala. 682; Bass v. Bass, 7 So. 243, 88 
Ala. 408. 

Ill.—Graham v. Graham, 85 Ill.App. 
460. 

Iowa.—Zunkel v. Colson, 81 
175, 109 Iowa 695. 

Kan.—Merket v. Smith, 5 P. 394, 
33 Kan. 66. 


Ky.—Locheim v. Eversole, 93 S.W. 
52, 29 Ky.L. 464; Stone v. Burge, 74 
S.W. 250, 24 Ky.L. 2424; Clayton vy. 
Clayton, 12 S.W. 312, 11 Ky.L. 472; 
Perry v. Head, 1 A.K.Marsh. 46. 


Mich.—Alterauge v. Christiansen, 11 


N.W. 


interest in the estate.*® 
the above cases by way of exception to the statutory 
provision, that, where the consideration is paid by 
one person and the conveyance made to another, 
‘no trust shall result to the former,®® unless the 
conveyance is so taken with the knowledge and as- 
sent of the persons entitled to the funds used.°? 
No resulting trust arises where one sells land of 
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A resulting trust arises in 


N.W. 806, 48 Mich. 60. 


Miss.—Holmes v. Holmes, 123 So. 
865, 154 Miss. 713; Cooper v. Cooper, 
61 Miss. 676. 


Mo.—Hauser v. Murray, 165 S.W. 
376, 256 Mo. 58; Boynton vy. Miller, 46 
S.W. 754, 144 Mo. 681; Phillips v. 
Overfield, 13 S.W. 705, 100 Mo. 466; 
Harney v. Donohoe, 10 S.W. 191, 97 
Mo. 141. 


N.Y.—Fithian’s Estate, 15 N.Y.St. 
734, 14 N.Y;:Civ.Proc. 52. 


N.C.—Miller vy. Miller, 157 S.E. 604, 
200 N.C. 458. 


Pa.—Gumaer v. Barber, 37 A. 848, 
182 Pa. 31; Stewart’s Appeal, 81* Pa. 
323; Wallace v. Duffield, 2 Serg.&R. 
521, 7 Am.D. 660. 


Ge Oe v. Thompson, 12 R.I. 


Va.—Redwood v. Riddick, 4 Munf. 
(18 Va.) 222. 


Wash.—Paysse v. Paysse, 
622, 86 Wash. 349. 


“An executor or administrator is a 
trustee, and when he purchases prop- 
erty with funds of the estate he holds 
the property in trust for the estate, 
and those entitled thereto; and it 
makes no difference whether the deed 
be to him as executor or administra- 
tor or not.” Harney v. Donohoe, 10 
S.W. 191, 192, 97 Mo. 141. 


[a] Illustrations.—(1) Where an 
executor receives money as such and 
invests it for the benefit of his wife, 
the wife is a trustee, in favor of the 
original beneficiary. Fithian’s Estate, 
LS NY oSt 7345" 14) Ni @iv. Proen i525 
(2) Where an administrator sells the 
lands of the estate and invests the 
proceeds in lands, the title to which 
he takes in his own name, the lands 
so purchased will be charged with a 
trust in favor of infant heirs to the 
extent of their distributive shares, 
even as against a mortgagee thereof 
having notice, although the sale of 
the intestate’s lands may have been 
void, if the heirs cannot otherwise be 
satisfactorily reimbursed. National 
Mut. Bldg., etc., Assoc. v. Culberson, 
25 So. 173, 126 Ala. 682. (3) Where 
a widow collects money from her de- 
ceased husband's estate, and pays the 
balance due on land which he had 
bought and partially paid for, and 
takes the deed in her own name, she 
holds the land in trust for his heirs. 
Zunkel v. Colson, 81 N.W. 175, 109 
Iowa 695. 


[b] Widow and children.—Where 
land purchased by an administrator 
with money of ‘his decedent is sold to 
pay the administrator’s private debts, 
to purchasers with notice, a trust in 
the land results to the widow and 
children of the decedent as if there 
had been no conversion, and not to the 
administrator or creditors of the es- 
tate. Moorman y. Arthur, 18 S.E. 869, 
90 Va. 455. 


50. Stone v. Burge, 74 S.W. 250, 24 


iL 5.0 ie 


Ky.L. 2424; Buffalo, etc., R.. Co. v. 
Lampson, 47 Barb. (N.Y.) 533. See 
also supra § 156. 

an Brown vy. Bronson, 35 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 192-193] 


another without authcrity and purchases other land 
Use by a husband 
of his wife’s money together with his own, with- 
out objection, in a business venture does not oper- 
ate to attach a trust in favor of the wife to realty 
purchased with the proceeds of the business.5° 


Use of fund to pay for previous purchase. 
sulting trust does not arise where the funds are ap- 
pled by the fiduciary to payments due on property 
previously sold and conveyed to him on his own 


with the money so obtained.®? 


eredit.>*, 


52. Arnold v. Ellis, 48 S.W. 883, 20 
Tex.Civ.App. 262. 

[a] Reason for rule.—The sale, 
being unauthorized, does not affect 
the owner’s title, and he has no in- 
terest in the consideration paid. 
Arnold vy. hace 48 S.W. 883, 20 Tex. 
Civ.App. 262 

53. Dowenbay Surety Co. of New 
York v. Hattrem, 3 P.(2d) 1109, 6 P. 
C20) LOST.) 138: Ore oboe. Bareer. Vv. 
Barger, 47 P. 702, 30 Or. 268. 


54. Ala.—Coles y. Allen, 64 Ala. 
98. 

Ga.—Hardy v. Hardy, 100 S.E. 101, 
149 Ga. 371. 


Ind.—French y. Sheplor, 83 Ind. 266, 
43 Am.R. 67. 


S.C.—Richardson v. Day, 20 S.C. 
ae 

Tenn.—McCall v. Flippin, 2 Baxt. 
che 


W.Va.—Myers v. Myers, 35 S.E. 868, 
47 W.Va. 487. 

[a] TIllustrations.—(1) A_ trust 
does not result in favor of wards by 
use of their money to pay for land 
previously acquired by the guardian; 
but they may elect either to claim the 
land or to receive money in settle- 
ment of the debt. Richardson v. Day, 
20 S.C. 412. (2) If a guardian for his 
children bought land with proceeds of 
a loan to himself from a third per- 
son, or independently of his children’s 
funds, and thereafter used such funds 
to repay the loan, no trust in favor 
of the children would fasten on the 
jand, unless the loan was obtained 
with intent to repay it from such 
funds, so as to vest title in the guard- 
ian individually, free from the trust 
character with which it would have 
been impressed, had he directly paid 
for it -with trust funds. Hardy v. 
Hardy, 100 S.E. 101, 149 Ga. 371. 


55. Ga.—Carmichael v. Citizens’ & 
poner Bank, 134 S.E. 771, 162 Ga. 
735. 


Ind.—Hughes v. White, 20 N.E. 157, 
117 Ind. 470. 


Minn.—-Bitzer v. Bobo, 38 N.W. 609, 
39 Minn. 18. 


Neb.—Bartels v. 
151, 121 Neb. 376. 


Okl.—Grizzle v. Wright, 232 P. 947, 
105 Okl. 294. 


S.C.—Walker v. Taylor, 88 S.E. 300, 
HOLS S ©. oul 


Tex.—Hix v. Armstrong, (Civ.App.) 
108 S.W. 797; Stone vy. Kahle, 54 S. 
W. 375, 22 Tex.Civ.App. 185. 


Wis.—Barker v. Barker, 14 Wis. 131. 
See also generally supra §§ 163- 
5. 


Staben, 237 N.wW. 


[a] Part payment.—Where remain- 
dermen purchasing at a partition sale 
paid only sufficient to pay off coten- 
ants, a remainderman who had mort- 
gaged his undivided interest became, 
resulting trustee for mortgagee to the 
extent of such interest. Ex parte 
Johnson, 145 S.E. 113, 147 S.C. 259. 


[65 C. J.—28] 
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consideration, a 


A re- 


56. Breach of contract of agency 
as giving rise to constructive trust 
see infra § 227, 

Purchase by agent for himself gen- 
erally see Agency § 362. 

57. U.S.—Irvine v. Marshall, 20 
How. 558, 15 L.Ed. . 994; Sabin v. 
Bierbaum, 281 F. 500; Pensacola State 
Bank v. Thornberry, 226 F. 611, 141 
CCAR 36s 

Ala.—Deming v. Lee, 56 So. 921, 174 
Ala. 410; Milner v. Rucker, 20 So. 510, 


112 Ala. 860; Bibb v. Hunter, *79 Ala. 
351; Firestone v. Firestone, 49 Ala. 
128; Andrews v. Jones, 10 Ala. 400. 


Cal.—O’Connor y. Irvine, 16 P. 236, 
(4 Cal 435. 

Colo.—Warren vy. Adams, 36 P. 604, 
19 Colom 55: 

D.C.—Brainard v. 
C. 595s fati22, S.Ct. 
46 L.Ed. 449]. 

Ill. Katzing v. Wiegand, 122 N.E. 
97, 286 Ill. 646; Ellsworth v. Miner 
TT, Ames Co., 17 N.E. 467, 125 I11.. 223 
[aff 22 TI1l.App. 401]; Cookson v. 
Richardson, 69 Ill. 137; Springfield 
Lumber Co. v. Shaughnessy, 225 Il. 
App. 422.. 

Ind.—Parker v. Boyle, 99 N.E. 986, 
178 Ind. 560; Hampson v. Fall, 64 Ind. 
382; Kausler v. Jones, 7 Ind. 277. 


Iowa.—Graeser v. Gordon, 179 N. 
W. 852, 189 Iowa 1279. 


Me.—-Brown v. Dwelley, 45 Me. 52. 
Mass.—Cook v. Howe, 182 N.E. 581. 


Mich.—Houseman-Spitzley Corpo- 
ration v. American State Bank, 171 
N.W. 548, 205 Mich. 268. 

Minn.—Dougan v. Bemis, 103 N.W. 
882, 95 Minn. 220; Kraemer vy. Deus- 
termann, 35 N.W. 276, 37 Minn. 469. 

Miss.—Flynt v. Hubbard, 57 Miss. 
471. 

Mo.—Long v. Long, 192 S.W. 948; 
Wiano Land, etc., Co. v. Webster, 75 
Mo.App. 457. 

N.J.—Plaut v. Plaut, 13 A. 849, 44 
N.J.Eq. 18; Bostleman vy. Bostleman, 
24 N.J.Eq. 103; Depeyster vy. Gould, 
38 N.J.Bq. 474, 29 Am.D. 723. 

N.Y.—Foote v. Bryant, 47 N.Y. 
(aff 58 Barb. 258]; 
39 Barb. 625. 


Ohio.—Gashe v. Young, 38 N.E. 20, 
51 Ohio St. 376. 

Pa.—Robb’s Appeal, 41 Pa. 45. 

S.D.—Van Dyke v. Grigsby, 75 N. 
W. 274, 11 S.D. 30 (holding, however, 
that the facts did not show an agency, 
and hence no resulting trust). 

Tex.—Long v. Steiger, 8 Tex. 460; 
Wacasey v. Wacasey, (Civ.App.) 256 
S.W. 1020, 1022 [cit Cyc]; Hornbeck 
v. Barker, (Civ.App.) 192 S.W. 276. 

Va.—Parker v. Logan, 4 S.E. 613, 
82 Va. 376. 

W.Va.—Keystone Mfg. Co. v. Fish- 
er, 96 S.E. 1015, 82 W.Va. 609. 

Wis.—Moffatt v. Shepard, 2 Pinn. 
66, 52: Am.D. 141. 


Ont.—McDonald  v. 


Buck, 16 App.D. 
458, 184 U.S. 99, 


544 
Safford v. Hynds, 


McMillan, 14 


Part payment with fiduciary funds. 
ary funds thus used constitute only a part of the 


[§ 193] b. Funds in Hands of Agent.°° 
an agent, having funds or assets of his principal 
in his possession, uses the same in the purchase 
of property, and the purchase is made or title taken 
in the name of himself or of a third person, a result- 
ing trust in the property so acquired arises in favor 
of the principal or his heirs,®” as against the agent 


[65 C.J.] 483 


If the fiduei- 


resulting trust pro tanto arises.°* 
Where 


Grant Ch. 99. 

[a] Tlustrations.—(1) Where an 
employee takes money and property 
of his employer, without being en- 
titled to treat it as his own, and uses 
it to buy a lot and build a house 
thereon, a resulting trust will be de- 
clared in favor of the employer. 
Grouch v. Hazlehurst Lumber Co., 
(Miss.) 16 So. 496. (2) Where a coun- 
ty judge purchased land sold under 
an execution, on a judgment in favor 
of the county, which he controlled, 
without any prior agreement with the 
commissioners’ court, or notice of his 
intention to purchase for himself, and 
paid for the land by crediting the 
price on the judgment held by the 
county, and, after a deed had been 
made to him, settled by crediting the 
county on its account with him for 
fees of his office, he held the land in 
trust for the county. Bell County v. 
Felts, (Civ.App.) 120 S.W. 1065, 122 
S.W. 269 [rev 132 S.W. 123, 103 Tex. 
616]. (3) Where the _ confidential 
agent of an aged and illiterate man, 
having his principal’s money to in- 
vest, makes a loan of a portion of it, 
taking a note and mortgage from the 
borrower to himself instead of to his 
principal, and, when the debt becomes 
due, forecloses the mortgage and bids 
in the property, and receives a deed 
therefor, a resulting: trust arises in 
favor of the’ principal as to the title 
of the land thus acquired. Cookson 
v. Richardson, 69 Ill. 137. (4) Where 
a loan agent foreclosed a trust deed 
securing notes executed to his clients, 
and the property was sold for the 
amount due on the notes with costs 
to a person, who was a mere dummy 
in the transaction and paid no con- 
sideration, a trust resulted in favor 
of the clients in the land under the 
rule that a resulting trust arises 
where one person takes a conveyance 
in the name of himself or a third per- 
son, the consideration for which is 
furnished by another. Younis iv. 
Hinds, 188 P. 739, 68 Colo. 164. (5) 
Where a son as his mother’s agent 
sold land and immediately purchased 
other land with the money, the pre- 
sumption that it was given to him as 
an advancement by virtue of relation 
of parent and child was held over- 
come by contrary presumption, aris- 
ing upon fiduciary relation existing 
by virtue of agency of son leaving 
question to be governed by ordinary 
rules. Long v. Long, 192 S.W. 948. 

{[b] Proceeds of property, if sold 
by the agent, will be impressed with 
a similar trust, and the court will 
compel him to account’ therefor. 
Kraemer v. Deustermann, 35 N.W. 
276, 37 Minn. 469. 


{e] In Louisiana it is held that no 
right or title to the land is acquired 
by, or belongs to, the principal by rea- 
son of the purchase by his agent, al- 
though the agent may be compelled to 
account to the principal. Succession 
of Prescott, 127 So.) 6215. 170" Lal 233 
(mother's delivery of funds to son for 
investment did not alone establish 
mother’s ownership of lands purchas- 
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or his heirs,®® or ereditors,>® although the agent 
made no express promise to act as trustee,®°° and 
although the principal is indebted to the agent in 
an amount equal to the value of the property pur- 
chased.°* In the absence of a statutory provision 
to the contrary such a trust will arise, although the 
transaction was so conducted with the principal’s 
knowledge and consent;°* but, under a statutory 
provision that no trust shall result where the title 
to property is taken in the name of one person and 
the consideration is paid by another,®* if the title 
is taken in the agent’s name with the principal’s 
knowledge or assent, a trust does not result to the 
principal,®°+ except in favor of his creditors,®® al- 
though it will if the agent takes the deed without 
the knowledge or consent of the principal.*® 


Loans by principal. No resulting trust arises 
where the principal loans money to the agent to 
be used in paying for land previously purchased by 
him.®? 


Purchase by agent with own funds. The general 
rule applies where the agent is given funds to pur- 
chase lands for his principal and he purchases for 
himself with his own funds,°* and even where the 
principal has paid nothing,®® although, where the 
agent purchases with his own funds, it has been 
held that there must be an agreement in writing 
between the principal and his agent,*° and that parol 


ed in son’s name with such funds as, Parker v. Logan, 
cash payment). But see Haynesville | 376. 


TRUSTS 


4 S.E. 613, 82 


i 
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evidence is not admissible to prove a resulting trust 
in favor of a principal in lands purchased by an agent 
and paid for with his own funds.7! But, where an 
agent makes a valid purchase for himself, 72 or where 
he pays his own money for the land, not having any 
fund of the principal on hand, and ‘not as a loan to 
the principal, a trust does not result. notwithstand- 
ing the principal subsequently reimburses the agent 
for the amount expended.?* If, however, an agent 
purchases property with his own funds, solely for 
his principal and at the latter’s request, and is sub- 
sequently reimbursed therefor, he holds it,in trust 
for his principal.** 


Part payment by agent. Where funds of the agent 
are combined with funds of his principal in the 
purchase, a trust results to the prineipal in a pro- 
portionate part of the purchase;‘®> but a resulting 
trust does not arise in favor of an agent authorized 
to purchase property who pays part of the purchase 
money with his own funds,’?® such payment being a 
loan or advance to the principal.*? 


[§ 194] 16. Entry of Public Lands.*7* Where the 
money for an entry of public lands is wholly or par- 
tially paid by one person, and the patent or con- 
veyance is taken in the name of another, a trust 
therein results to the former to the extent of the 
purchase money paid by him,’® unless there is an 
agreement between the parties showing a contrary 


Va. | 219 Ky. 329. 


Parol agreements made before or 


Oil Co. v. Beach, 105 So. 790, 159 La. 60,1 G:Connorl y:.1rvihe 16 AP aS@ atten colvevancel zener : 
615 (oil well Geer Ducchasiaedn his|74 Cal. 435. P e143. eyance ally see supra 
Mowe iichune 1 employer's Teed ta | 61+ Milner v. Rucker, 20 So. 510,| Parol agreement to take title for 
purchase in employer’s name, com- 112 Ala. 360. another generally see supra § 150. 
mitted breach of trust, and title in- 62. Jackson v. Jackson, 86 So. 510, 71. Burden v. Sheridan, 36 Iowa 
ured to benefit of employer). 80 Fla. 557; Bostleman y. Bostleman,|125, 14 Am.R. 505; Nestal v. Schmid, 
58 U.S.—Dodge v. Briggs, 27 F.|74 N-J-Ea. 103. 29 N.J.Eq. 458; Heacock vy. Coates- 
160. ; {al cape pice ongrael SS an agent | worth, Clarke (N.Y.) 84. 
Vi or the purchase of real estate has the 72. Calumet Gold Min., etc., Co. v. 
Lr Benet a roche pave Seg eae deed therefor made in the name of his | Phillips, 72 P. 1064, 31 Colo. 267; Pow- 
49 Ala. 128. ‘ ’| wife, but the consideration is real es-|ell v. International Harvester Co. of 


D.C.—Brainard v. Buck, 16 App.D. 
C595. faft 22 S.Ct21458, 184 U.S. 99, 
46 L.Ed. 449]. 


Me.—Brown vy. Dwelley, 45 Me. 52. 


Wis.—Sheldon y. Sheldon, 3 Wis. 
699. 


[a] Agent cannot set up statute of 
frauds against the enforcement of the 
trust, on the ground that the agency 
was without written authority. Fire- 
stone v. Firestone, 49 Ala. 128. 

[b] Admissions against title of 
agent.—Where the agents of a joint- 
stock company buy lands for it, pay 
the purchase money with the com- 
pany’s funds, always declare that such 
lands belong to the company, repre- 
sent themselves as the agents of the 
company in the management of the 
lands, take their salaries as such, and 
never claim such lands as their own, 
although the deeds are taken in their 
names, they take no title as indi- 
viduals, but the title is in the com- 
pany, and the heirs of such agents 
occupy no better position than that 
of their ancestors. Dodge v. Briggs, 
PARE TLD 

{c] Parol proof 
establish a resulting trust in prop- 
erty conveyed to the wife of an agent 
agreeing to take title for a college 
fraternity. Kern v. Smith, 139 A. 450, 
290 Pa. 566. 


39. Andrews v. Jones, 10 Ala. 400; 


is admissible to, 


tate of the principal, a trust results 
to the principal, unaffected by the 
fact of his knowledge and consent to 
the transaction. Bostleman y. Bos- 
tleman, 24 N.J.Eq. 103. 


63. See supra § 156. 


64. Maxfield v. Willey, 9 N.W. 271, 
46 Mich. 252; Woodhull v. Osborne, 
2 Edw. (N.Y.) 614. See Minder v. 
Empire Cement & Limestone Co., 95 
S.E. 961, 148 Ga. 88 (holding, in a 
suit by bondholders for receivership 
and to establish a resulting trust in 
property and assets of a corporation 
acquired by defendants, that there 
was no resulting trust in favor of 
plaintiffs). 

[a] Statute does not apply where 
the agent without the consent of his 
principal takes the title in his own 
name. Safford v. Hynds, 39 Barb. (N. 
Y.) 626. 

65. Woodhull v. Osborne, 2 Edw. 
(N.Y.) 614. 


66. Reitz v. Reitz, 80 N.Y. 538 [rev 
14 Hun 536]. 


67. Pain v. Farson, 
79) Ty a'sibe 


68. Allen v. Malone, 2 Iowa 591. 

Purchase by agent for himself gen- 
erally see Agency § 362. 

69. Havner Land Co. y. MacGregor, 
149 N.W. 617, 169 Iowa 5. 

70. Ewing v. Clore, 292 S.W. 824, 


53 N.E. 579, 


America, 170 N.W. 559, 41 N.D. 220. 
73. Bibb v. Hunter, 79 Ala. 351. 


74. Hellman vy. Messmer, 16 P. 766, 
75 Cal. 166. 


75. Waterman v. Buckingham, 64 
A. 212, 79 Conn. 286; Fausler v. 
Jones, 7 Ind. 277; Sheldon v. Sheldon, 
3 Wis. 699. 


[a] Agent must suffer the incon- 
venience of ascertaining the portion 
of the land to which he is entitled. 
Fausler v. Jones, 7 Ind. 277. 


76. Walker v. Provident Trust Co. 
of Philadelphia, 10 Pa.Dist.&Co. 104. 

77. Walker v. Provident Trust Co. 
of Philadelphia, supra. 


ea Generally see Public Lands §§ 


79. Golo. —Campbell v. Denver 
vee Nat. Bank, 43 P. 1007, 22 Colo. 


ill—Kane_ County. v. Herrington, 


50 Il. 232; Latham v. Henderson, 47 
Til.. 185. 
pe ehihat raga v. Lode, 1 Greene 


ye —Downs v. Downs, 3 Miss. 915. 


Mo.—Buren y. Buren, 79 Mo. 538; 
Cloud v. Ivie, 28 Mo. 578: Valleeive 
Bryan, 19 Mo. 423. 


Pa.—Brock vy. Savage, 31 Pa. 410. 
See also Public Lands § 524. 
[a] Mining location.—(1) When a 


*By GILBERT G. FINLEY (§ 194). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 194-195] 


intent,®° or unless there is a statute 
A resulting trust will also arise in 


er of a land claim or warrant, where he transfers it 
to another for the purpose of entering the land for 
such owner’s benefit, and such other enters the land 
in his own name;*2 or where one of several owners 
agrees to enter the land for himself and the others.** 
So, where one, by making substantial and valuable 
improvements on government lands, entitles himself 
and heirs to preémption, and another, without his 
authority or consent, procures a certificate of pre- 
émption to the premises tobe issued to a third party, 
the latter takes the title as trustee of the one enti- 
tled to the preémption;** but a resulting trust will 
not arise in a grant of land from the state where 
no consideration is paid for the, land,®* or in favor 
of one who is not authorized to acquire title to the 
lands from the government,*® or who has paid no 
part of the consideration to the government;*%* nor 


mining location is made by one person 
in his own name, at the request and 
expense of, and for the benefit of, an- 
other person, such other person is en- 
titled to the possession of the mining 
ground, and the locator holds the le- 
gal title in trust for the benefit of the 
person at whose expense the location 
was made. Book v. Justice Min. Co., 
58 F. 106; Campbell v. Denver First 
Nat. Bank, 43 P. 1007, 22 Colo. 177. (2) 
Where, pursuant to an oral agree- 
ment between persons to explore the 
public domain and to discover and lo- 
cate mining claims for their joint 
benefit, one of them locates a claim, 
either in his own name or in that of 
another of them, the one in whom the 
legal title vests holds it in trust for 


all of them; the agreement being be- 
fore the location. Hardin vy. Hardin, 
12S NW. 208s 26-5... 60L- 3)” But 


where one of two adverse claimants 
to a mining claim furnishes to the 
other part of the expense of procur- 
ing a patent, and allows him to obtain 
the patent in his own name under a 
parol agreement to convey a half in- 
terest in the mine to the claimant fur- 
nishing the money, there is no result- 
ing trust that will take the transac- 
tion out of the statute of frauds, 
where it is not clearly shown that the 
money was furnished before the pat- 
ent was obtained. Ducie v. Ford, 11 
SCt. 417,138 U.S: 587, 34 L.Hd. 1091 
[aff 19 P. 414, 8 Mont. 233]. (4) Prop- 
erty rights in mining claims acquired 


under prospecting partnerships or 
grubstake contracts generally see 
Mines and Minerals §§ 812-819. 

{[b] Violation of confidence as 


overcoming illegality.—Although an 
entry on public lands in the name of 
one for the use of another ig illegal, 
where a son intrusted with money by 
his mother to enter lands enters them 
in his own name, there is a resulting 
trust to her. Buren vy. Buren, 79 Mo. 
538. 


[ec] Verbal contract between two 
persons that one who is entitled to 
preémpt a tract of land shall refrain 
from presenting his claim, and that 
the other shall obtain title from the 
government for a larger tract, includ- 
ing the former, and upon a payment 
of a proportional price Shall deed the 
smaller tract to the first, is valid, and 
a trust will result which a court of 
equity will enforce. Rose v. Tread- 
way, 4 Nev. 455, 97 Am.D. 546. 


80. Sheldon v. Harding, 44 Ill. 68; 
Key v. Isett, Morr. (Iowa). 388. See 
Campbell v. Campbell, 14 B.C. 354 


(holding that, where, prior to his 


TRUSTS 


to the contrary.*+ 
favor of an own- 


inserted in the 


death, the father occupied certain 
lands, but acquired no rights therein 
from the crown, and the son executed 
@ surrender in favor of his mother 
when she obtained the crown grant, 
she did not hold the title or any por- 
tion thereof in trust for the son). 
[a] Illustration.—Where plaintiff 
entered into an agreement with de- 
fendant to furnish the necessary war- 
rant with which to make an entry of 
land in defendant’s name, who was to 
convey the same to plaintiff upon the 
payment of a stipulated price, there 


was no resulting trust created in 
favor of plaintiff. Sheldon v. Hard- 
ing, 44 Ill. 68. 

81. Dewhurst v. Wright, 10 So. 


682, 29 Fla. 223; Wentworth v. Went- 
worth, 2 Minn: 277; 72 Am.Di 97. 


82. Lee v. Patten, 15 So. 775, 34 
Fla. 149. See also Ripley v. Selig- 
man, 50 N.W. 143, 88 Mich. 177 (hold- 
ing that, where, pursuant to a writ- 
ten contract hetween A and B by 
which A was to locate pine land in 
the name of B, B to furnish the mon- 
ey and land warrants, and in con- 
sideration thereof A was to receive 
from Ba quarter part of all the land 
so located, B became possessed of a 
large tract of such, he, B, held the 
quarter interest in trust for A). 


[a] However, where a person bor- 
rows a land warrant to be replaced in 
three months, and enters land there- 
under in the name of the lender, and 
moves upon the land with his family, 
but dies before the end of the three 
months, and his widow and heirs hold 
uninterrupted possession of the land 
for many years, without any claim 
for rent or payment of taxes by the 
holder of the legal title, such holder 
holds the title in trust for the heirs 
of the person who borrowed the war- 
rant subject to the lien of the holder 
of the legal title for the value of the 
jand warrant loaned, and the accrued 


interest thereon. Lyons y. Boden- 
hamer, 7 Kan. 455. 
83. Bryant v. Hendricks, 5 Iowa 


256; Cook wv. Cook, 19 B.C. 311 


fa] TIllustration.—Where different 
persons have claims on, and are in- 
terested in, a certain tract of land, 
and one undertakes to enter the same 
for himself and the others, the others 
agreeing to repay to him a suitable 
pro rata sum to cover expenses, and, 
it may be, his trouble, a trust is cre- 
ated, and the undertaking will be en- 
foreed. Bryant vy. Hendricks, 5 Iowa 
256. 


84 Cullen v. Riley, 7 Iowa 517. 
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will it arise in favor of a person who, in fraud of a 
regulation or law of the government, obtains for 
his benefit the names of a number of persons to be 


erant as nominal patentees,**® as 


where, in violation of a statute, one party files 
on a claim and another puts up the money necessary 
to file on the land and obtain the patent and does 
part of the work on the claim under an agreement 
to divide the property after the patent is obtained.*? 


Issuance of patent in correction of prior patent, 
erroneously describing land, vested in the patentee 
the legal title in trust for his grantee in a warranty 
deed, or his representatives.®° 


[§ 195] 17. Evidence*®1—a. Presumptions 
Burden of Proof—(1) In General. 
rule the law will not presume a resulting trust ex- 
cept in a ease of necessity,?? and the burden of es- 
tablishing such a trust, as against the holder of the 
legal title, ts on the party who asserts it.?* 


and. 
As a general 


85. Jackson vy. Miller, 6 Wend. (N. 
YOUR22'S., 21 Aim Dewiod os 


86. Brannock v. Monroe, 4 P. 488, 
65 Cal. 491. See also Public Lands § 
524 text and note 98. 


87. Greene v. Cook, 29 Ill. 
Carson v. Potter, 18 Pa. 457. 


88. Jackson v. Miller, 6 Wend. (N. 
Y.) 228, 21 Am.D. 316. 


89. Genth vy. Gardner, 273 P. 644, 
85 Colo. 52. 


90. Marshall v. Hill; 151 Siw. tsi, 
246 Mo. 1. 


91. Payment of consideration for - 
conveyance to another as raising pre- 
sumption of gift or advancement see 
supra § 155. 

Possession as presumptive evidence 
of ownership see Property § 65. 


Presumptions and burden of proof 
generally in suits to establish or en- 
force trusts see infra §$§ 984-987. 


920), Orton) ve Knabi. 3. aWiss olor 
Cook v. Fountain, 3 Swanst. 585, 36 
Reprint 984. 


[a]. “The reason for this rule is 
sacred; for if the Chancery do once 
take liberty to construe a trust by im- 
plication of law, or te presume a 
trust, unnecessarily, a way is opened 
to the Lord Chancellor to construe or 
presume any man in England out of 
his estate; and so at last every case 
in court will become casus pro ami- 
co.” Cook v. Fountain, 3 Swanst. 585, 
36 Reprint 984, 987 [quot Orton vy. 
Knab, 3 Wis. 576, 596]. 

93. Ala.—Vafes v. Stritikus, 119 
So. 6438, 218 Ala. 659; Heflin v. Heflin, 
113 So. 5385, 216 Ala. 519; Lehman vy. 


186; 


Lewis, 62 Ala. 129. 

Colo.—Botkin v. Pyle, 14 P.(2d) 
187. 

Fla.—McGill v. Chappelle, 71 So. 
836, 71 Fla. 479. 

Hawaii.—Jones v. Jones, 30. Ha- 
waii 565. 


I1].—Kinsch v. Kinsch, 181 N.E. 315, 
348 Ill. 446; Kartun v. Kartun, 180 
N.E. 423, 347 Ill. 510; Cogley v. Cog- 
ley, 170 N.E. 208, 338 Ill. 400; Akin 
v. Akin, 114 N.E. 908, 276 Ill. 447; 
Briscoe v. Price, 113 N.E. 881, 275 Ill. 
63; Metropolitan Trust & Savings 
Bank y. Perry, 102 N.E. 218, 259 Ill. 
183; Keuper v. Mette, 88 N.E. 218, 239 
Ill. 586; Van Buskirk v. Van Buskirk, 
35 N.E. 383, 148 Ill. 9. 


Ind.—Edmonson vy. Friedell, 163 N. 
E. 89, 200 Ind. 298; McQuaide v. Mc- 
Quaide, 168 N.E. 500, 92 Ind.App. 370; 
Koehler v. Koehler, 121 N.E. 450, 75 


’ 
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[§ 196] (2) Payment of Consideration for Trans- 
In case of a re- 
sulting trust arising from payment of the purchase 
money by one person and transfer of title to an- 
other, the burden of proof, in the first instance, is 
on the party claiming the trust, to prove that the 
purchase was made with money or assets furnished 
by, or belonging to, him,®* that the money went 
for the purchase of the particular property upon 
which it is sought to impress the trust,®® and, if it 
has been only a part payment, to prove that he 
paid®*® or ineurred an absolute obligation to pay?‘ 
some specific sum for some distinct interest in, or 
aliquot part of, the premises purchased,?® as well 
as the total consideration,®® and the fact that the 


fer to Another—(a) In General. 


TRUSTS 


payment or agreement to pay was made before or 


Ind.App. 510; Makeever v. Yeoman, 
121 N.E. 672, 69 Ind.App. 324. 

Iowa.—Harnagel v. Fett, 244 N.W. 
704; Kelley v. Kelley, 177 N.W. 45, 
189 Iowa 311; Smith v. Randglph, 140 
N.W. 411, 159 Iowa 159; Cunningham 
v. Cunningham, 101 N.W. 470, 125 
Iowa 681; Noel v. Noel, 1 Iowa 423. 

Ky.—Dehaven vy. Sterrit, 3 J.J. 
Marsh. 27; Eaton vy. Moore, 4 Ky.L. 
SOW: 

Me.—Viele v. Curtis, 101 A. 966, 116 
Me. 323; Proctor v. Rand, 47 A. 5387, 
94 Me. 313. 

Md.—Vogel v. Vogel, 145 A. 370, 157 
Mad. 147. 


Mich.—Ransom v. Ransom, 31 Mich. 
il 


Mo.——-Larrick vy. Heathman, 231 S. 
We 5s 288 Mo. 370; long -v. Long, 
192 S.W. 948. 

Neb.—Veeder v. McKinley-Lanning 
L. & T. Co., 86 N.W..982, 61 Neb. 892. 

N.J.—Samson v. Wentworth, 154 A. 
761, 108 N.J.Eq. 247; Berla v. Strauss, 
75 A. 763, 74 N.J.Hq. 678. 


N.Y.—In re McArdle’s Estate, 250 
INEYao. 206) £40) Mise, 2:57. 
N.C.—Summers v. Moore, 18 S.E. 


Vile ttioeeNE ©3504. 

Okl.—Newbern v. Farris, 299 P. 192, 
149 Okl. 74; Shipley v. Thompson, 234 
P. 717, 106 Okl. 41; Wolfe v. Killings- 
worth, 207 bP. 443, 60 Okl 106; Bab- 
cock v. Collison, 175 P. 762, 73 Okl. 
232. 

Pa.—Scott v. Keir-Lycett, 
436, 295 Pa, 398. 

Tex.—Turner v. Dinwiddie, (Civ. 
App.) 276 S.W. 444; Blumenthal v. 
Nussbaum, (Civ.App.) 195 S.W. 275 
[aff (Commn.App.) 221 S.W. 944]; 
Pearce v. Dyess, 191 S.W. 549, 45 Tex. 
Civ.App. 406. 

Utah.—Chambers v. Emery, 
192, 13 Utah 374. 

Wash.—Brucker vy. De Hart, 180 P. 
397, 106 Wash. 386. : 


[a] hus, where a bill in equity 
seeks to convert a defendant who pur- 
chased property, taking title in his 
own name by an instrument in writ- 
ing, into a trustee for plaintiff, on the 
ground that the purchaser acted as 
plaintiff's agent, and that plaintiff 
furnished the money, the burden is 
on plaintiff to establish by evidence 
dehors such instrument such facts as 
will show that the purchaser was act- 
ing for him. Chambers v. Emery, 45 
Pe LO2 18) Uta 374s 


94. U.S.—Martin y. New York, etc., 
Min., etc., Co, 165 F. 398, 91 C.C.A. 
348. 


145 A. 


45 P. 


Ala.—Cawthon v. Jones, 113 So. 231, 
216 Ala. 260; Fowler v. Fowler, 88 
So o4s,, 205 BAIA, sDLea ‘Carlson yy. 


Erickson, ©51),So:; 176; 164 Ala. 3380; 
Winston v. Mitchell, 5 So. 741, 87 Ala. 
8905 — Bibb Wy. Hhunter, 979) Ala. =351) 
Smith v. Garth, 32 Ala. 368. 
Ark.—Norsworthy v. Hicks, 281 S. 
W. 660, 170 Ark. 877; Jones v. Jones, 
175 S.W. 520, 118 Ark. 146; Keith v. 
Wheeler, 151 S.W. 284, 105 Ark. 318. 


Cal.—Millard vy. Hathaway, 27 Cal. 
119, 


Colo.—Irvine v. Minshull, 152 P. 
1150, 60 Colo. 112; Denver First Nat. 
Bank v. Campbell, 30 P. 357, 2 Colo. 
App. 271. 

Ill.— Hummel v. Villmow,-179 N.E. 
438, 347 Ill. 58; Hill v. Berger, 134 N. 
BH. 721, 302 Ill. 312; Stephens v. St. 
Louis Union Trust Co., 103 N.E. 190, 
260 Ill. 364; Keuper v. Mette, 88 N.E. 
218, 239 Ill. 586; Van Buskirk v. Van 
Buskirk, 35 N.E. 3838, 148 Ill. 9; Rice 
v. Dougherty, 148 Ill.App. 368. 


Ind.—McQuaide v. McQuaide, 
N.E. 500, 92 Ind.App. 370. 

Iowa.—Spring v. Spring, 229 N.W. 
147, 210 Iowa 1124; Cooper v. Olson, 
150 N.W. 1028, 170 Iowa 141; In re 
Mahin’s Estate, 143 N.W. 420, 161 
Iowa 459; Webb v. Webb, 104 N.W. 
438, 130 Iowa 457; Cunningham v. 
eRe 101 N.W. 470, 125 Iowa 
681. 


Me.—Tuttle v. Merrow, 84 A. 463, 
109 Me. 347. ) 

Md.—Hughes v. McDougall, 119 A. 
691, 242 Md. 1. 

Mass.—Dwyer v. Dwyer, 176 N.E. 
619, 275 Mass. 490; Moynihan v. 
Murphy, 148 N.E. 380, 253 Mass. 110; 
Davis v. Wetherell, 11 Allen 19 note. 

Minn.—Speiss v. Speiss, 183 N.W. 
822, 149 Minn. 314. 

Mo.—Vazis v. Zimmer, 209 S.W. 909. 

Mont.—Hisenberg v. Goldsmith, 113 
P1127, 42 Mont. 563: 

N.J.—Wildeman v. Wildeman, 130 


168 


A. 717, 98 N.J. Wa. 1093 “Phillips: v. 
Phillips, 86 A. 949, 81 N.J.Hq. 459 
[att 91 A. 1070, 83° Ni J Eq: 38451; 


Ostheimer v. Single, 68 A. 231, 73 N. 
J.Eq. 539; Cutler v. Tuttle, 19 N.J. 
Eq. 549. 


N.Y.—Storm v. McGrover, 74 N.Y.S. 
1032, 70 App.Div. 33 [aff 82 N.E. 160, 
189 N.Y. 568]. 


N.C.—Harris v. Harris, 100 S.E. 12/5; 
LY eINOD 37 


Pa.—Storey v. 
481, 247 Pa. 331; 
A. 140, 105 Pa. 36. 


S.C.—Jones v. Hughey, 24 S.B. 178, 
HGISKOG Tey 


S.D.—Wallace v. Dunton, 139 N.W. 
345, 80 S.D. 598; Cottonwood County 
Bank v. Case, 125 N.W. 298, 25 S.D. 77; 
Graham v. Selbie, 67 N.W. 831, 8 S.D. 


Lonabaugh, 93 A. 
Bueia v. Bucia, 160 


contemporaneously with the purchase. 
however, it is shown that the purchase money has 
been furnished by one party and the deed has been 
made to another, the burden is on the one holding 
the legal title to show that it was intended he should 
have some beneficial interest in the property.’ 
der a statute providing that, subject to certain ex- 
ceptions, no resulting trust shall result in favor of 
one furnishing the consideration for a conveyance 
to another,? a person seeking to have a resulting 
trust established must bring himself within one of 
the exceptions. 
every trust shall be presumed fraudulent as against 
the creditors of the person paying the consideration 
therefor, the absence of fraudulent intent must be 


Ls 


[§ 196 


Where, 


Un- 


Under a statute providing that 


604. 

Tex.—Hayworth v. Williams, 116 S. 
W. 48, 102 Dex. 9808,1132 "Aum. Si Rodo 
[answering certified questions 117 S. 
W. 1197, 51 Tex.Civ.App. 146, reh den 
120) S°W. 11338, (56)-Rex.Civ. Apps s79ie 
Diltz v. Dodson, (Civ.App.) 207 S.W. 
356. 


Eng.—Willis v. Willis, 2 Atk. 71, 26 
Reprint 443; Gascoigne v. Thwing, 1 
Vern.Ch. 366, 23 Reprint 526. 
sp ETRE v. Wilde, 20 Grant Ch. 


95. Jones v. Smith, 282 S.W. 83, 221 
Mo.App. 510; Phillips v. Phillips, 86 
A. 949, 81 N.J.Eq. 459 [aff 91 A. 1070, 
83 N.J.Hq. 345]. 


96. Ark.—Camden v. Bennett, 41 S. 
W. 854, 64 Ark. 155. 


Cal.—Woodside v. Hewel, 42 P. 152, 
109 Cal. 481. 


ill—Keuper v. Mette’s Unknown 
Heirs, 88 N.E. 218, 239 Ill. 586; Furber 
v. Page, 32 N.E. 444, 143 Ill. 622; Rice 
v. Dougherty, 148 Ill.App. 368. 

Iowa.—Webb v. Webb, 104 N.W. 
438, 130 Iowa 457. 


Mass.—Moynihan v. Murphy, 148 N. 
E. 380, 253 Mass. 110. 


Mo.—Hinkle v. Hinkle, 236 S.W. 30. 


S.C.—Jones v. Hughey, 24 S.E. 178, 
46 S.C. 193. 


Si SELuUrber We 
PAS T1622. 


98. Furber v. Page, supra; Moyni- 
han v. Murphy, 148 N.E. 380, 253 Mass. 
110; McGowan v. McGowan, 14 Gray 
(Mass.) 119, 74 Am.D. 668. 

99. Woodside v. Hewel, 42 P. 152, 
109 Cal. 481. 


1. Ala.—Fowler y. Fowler, 88 So. 
648, 205 Ala. 514. 


Cal.—Woodside v. Hewel, 42 P. 152, 
109 Cal. 481; Bank of Cottonwood v. 
Henriques, 266 P. 836, 91 Cal.App. 88. 


yd itimatlice v. Dougherty, 148 Ill.App. 


Te ee ee v. Davis, 12 Nev. 


N.Y.—Freeman vy. Kelly, Hoffm. 90. 
Pa.—Blackwell v. Ace, 3 C.Pl. 177. 


Tex.—Addison vy. Ball, (Civ.App.) 
262 S.W. 877. 


2. Niland v. Kennedy, 147 N.E. 117, 
316 Ill. 253; Lutyens v. Ahlrich, 139 
N.E. 50, 808 Ill. 11; Meagher v. Har- 
rington, 254 P. 432, 438, 78 Mont. 457 
[eit Cyel; Walton v. Pritt, 116)Sime 
M5 Meo Ss Weaver isi. 


3. See supra § 156. 
4 Masters v. Masters, 300 S.W. 
894,.222 Ky. 427; Ecton v. Moore, 4 


Ky.L. 307; Kushlowitz v. Blum, 235 
N.Y.S. 661, 134 Misc. 607. 


Page, 32 N.B. 444, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 196-201] 


made affirmatively to appear.® 


[§ 197] (b) Payment by Husband and Title in 
Wife. Where the husband pays the consideration 
and title is taken in the name of his wife, the bur- 
den of overcoming the presumption of a gift or, 
advancement is on the husband or the person claim- 
ing under him. Where, however, it is claimed that 
the husband is estopped to assert a trust, the burden 
of proving such estoppel is, in accordance with the 
general rule,’ on the party asserting it;’ and where 
the marriage is void, as, for instance, where it is 
within statutory prohibited degrees of relatronship, 
there is no presumption of gift or advancement,’ 
and the burden is on the wife, or those claiming un- 
der her, to show that it was intended that she should 
take a beneficial interest in the property.!° 


[§ 198] (c) Payment by Parent and Title in 
Child. Where a parent pays the consideration for 
a transfer to his child, the burden of overcoming 
the presumption of a gift or advancement is on the 
parent or the person claiming under him.1? 


[§ 199] (d) Payment by Wife and Title in Hus- 
band. Where it is alleged that the wife furnished 
the purchase money, and the title was taken in the 
name of the husband, or of husband and wife, the 
burden of proof is on the party seeking to establish 
a resulting trust in such a case to show that the 
property was purchased with the wife’s funds.*? 
In those jurisdictions where a payment by the wife 
and a transfer of title to the husband raises no pre 


5., Stevéns v. Hicks, 113 P. 1049, 


84 Kan. 351. 
6. Ark.—Norsworthy v. Hicks, 281 
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in the wife’s name, and the husband 
raised no objection until he filed a bill 22. 
in 1921 to declare a trust, the burden 
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sumption of a gift or advancement to him,!* it is 
not necessary to show anything in addition to the 
facts of payment by the wife and transfer to the 
husband in order to establish a resulting trust.t4 
Accordingly, it is not necessary to prove that it 
was the intention of the parties at the time of the 
transaction to ereate a trust.1®° In jurisdictions 
where it is held that payment by the wife and 
transfer of title to the husband raises a presump- 
tion of gift,1® it is held that the burden is on the 
wife to negative the presumption.** 


[§ 200] (8) Acquisition of Property with Fiduci- 
ary Funds. In an action to declare a resulting trust 
in lands on the ground that the purchase was made 
with trust funds, the burden of proof to establish 
that such trust funds were used in paying for such 
land is on plaintiff;+® but where the payment of 
such funds is shown, it becomes the duty of the 
fiduciary to establish facts showing that no trust 
was created.?® 


[§ 201] b. Admissibility?°—(1) In General. The 
general rules relative to the competency, relevancy, 
and materiality of evidence in civil cases*! govern 
the admissibility of evidence upon questions rela- 
tive to the establishment and enforcement of a re- 
sulting trust;*? and accordingly, any competent 
and material evidence is admissible which is relevant 
to a matter in issue;** and conversely, evidence 
which is incompetent, immaterial, or irrelevant is 


ing trust see supra § 150. 
See infra cases this section. 
23. Ala.—National Union Fire Ins. 


. 619, 275 Mass. 490; 


S.W. 660, 170 Ark. 877. 

Ga.—Vickers v. Vickers, 65 S.H. 885, 
133 Ga. 383, 24 L.R.A.N.S. 10438. 

T1l.—Kartun v. Kartun, 180 N.E. 423, 
3847 Ill. 510; Tritchler v. Anderson, 
165 N.E. 641, 334 Ill. 211; Dorman v. 
Dorman. oe Nw. 235, UST Tl. f54, 
79 Am:S.R, 210. 

Iowa.—Wright v. Wright, 179 N.W. 
100, 189 Iowa 921; Hays v. Dean, 164 
N.W. 770, 182 Iowa 619. 

Kan.—Clester v. Clester, 135 P. 996, 
90 Kan. 638. 

Me.—Lane v. Lane, 16 A. 323, 80 
Me. 570; Stevens vy. Stevens, 70 Me. 
92. 


Md.—Powell v. Mackenzie, 112 A. 
290, 137 Md. 266; Johnson v. John- 


“son, 53 A. 792, 96 Md. 144. 


Mass.—Dwyer v. Dwyer, 176 N.E. 
Sigel v. Sigel, 131 
Nebel OneZos MASS. 0101 We ROllogk “Vv. 
Pollock, 111 N.E. 963, 223 Mass. 382. 


Or.—Holohan v. McCarthy, 281 P. 
178, 130 Or. 577; Neppach v. Norval, 
240 P. 888, 116 Or. 593 [reh den 242 
Pe 6.051: 

Pa.—Gassner v. Gassner, 124 A. 4838, 
280 Pa. 313. 

S.D.—Bucknell v. Johnson, 163 N.W. 
6So7 SoS. 2lee un nuckson vq) Culbert, 
102 NEW. 7.74; 19 °S:D. 207. 

N.B.—Palmer v. Palmer, 42 
Paes 

Ont.—Hart v. Toronto Gen. Trusts 
Corp., 47 Ont.L. 387. 

7. See EHstoppel § 267. 

8. Fanning v. Fanning, 98 So. 804, 
210 Ala. 575. 

[a] TIllustration.—Where a _  hus- 
band made payments on a city lot, 
and during ‘his temporary absence 
from home the deed thereto was taken 


N.B. 


of proving the husband’s estoppel to 
assert title by reason of the wife’s 
payment for improvements while title 
was in her rested on defendant. Fan- 
ning v. Fanning, 98 So. 804, 210 Ala. 
75. 


9. See supra § 173. 

10. Soar v. Foster, 4 Jur.N.S. 406, 
4 Kay&J. 152, 70 Reprint 64. 

11. McGinnis v. McGinnis, 139 N. 
W. 466, 159 Iowa 394. 

12. Ala.—Emfinger v. Emfinger, 34 
So. 346, 137 Ala. 337. 

Iowa.—In re Mahin’s Estate, 143 
N.W. 420, 161 Iowa 459. 


Mo.—Joerger v. Joerger, 91 S.W. 
918, 193 Mo. 138. 
N.J.—Vigne v. Vigne, 130 A. 816, 


98 N.J.Eq. 274. 

Tex.— Trinity shires Ins: Con ov. 
Solether, (Civ.App.) 49 S.W.(2d) 940. 
13. See supra §§ 173, 174. 
14. Crawford v. Hurst, 

620, 307 Ill. 243. 

15. Frewin v. Stark, 149 N.B. 588, 
319) LU so Orawiord ve hiurst. 132 
N.E. 521, 299 Ill. 508. 

16. See supra § 173. 

17. Whitten v. Whitten, 74 S.B. 
237, 70 W.Va- 422, 39 L.R.A-N.S. 1026, 
Ann.Cas.1915D 647. 


1s. Piggott vy. Brown, 243° Py 626, 
79 Colo. 11; Blumenthal v. Nussbaum, 
(Tex.Commn.App.) 195 S:W. 275 [aff 
(Civ.App.) 221 S.W. 944]. 


19. Long v. Long, (Mo.) 192 S.W. 
948. 

20. Admissibility of evidence gen- 
erally in suits to establish or enforce 
trusts see infra § 988. 

21. See generally Evidence § 89 et 
seq. 

Parol evidence to establish result- 


138 N.E. 


ee v. Lassetter, 141 So. 645, 224 Ala. 


Conn.—Bliot’s Appeal, 51 A. 558, 74 
Conn. 586. 


Fla.—Gale v. Harby, 20 Fla. 171. 


Ga.—Watts v. Taylor, 137 S.E. 119, 
36 (Ga.App. 53:7. 


Ind.—Stringer v. Montgomery, 12 
N.H. 474, 111 Ind. 489. 


N.J— Clark v. Clark, 101 A. 300, 87 
N.J.Eq. 504. 


N.Y.—Roulston v. Roulston, 64 N. 
Y. 652 mem. 

N.C.—Wise v. Raynor, 157 S.H. 853, 
200 N.C. 567. 


Okl.—Flesner v. Cooper, 134 P. 379, 
39) OK 138: 


Tex.—Strickland v. Baugh, (Civ. 
App.) 169 S.W. 181; First State Bank 
& Trust Co. of Hereford v. South- 
western Engineering & Construction 
Co., (Civ.App.) 153 S.W. 680. 


[a] Thus, where, in an action ona 
note executed by defendant construc- 
tion company, in which land pur- 
chased by a town site company was 
attached on the ground that it was 
held for the construction company, 
evidence that the town site company 
was organized to hold land for the 
construction company and was owned 
by the latter’s stockholders was ad- 
missible, as showing a resulting trust 
for defendant. First State Bank & 
Trust Co. of Hereford v. Southwestern 
Engineering & Construction Co., (Tex. 
Civ.App.) 153 S.W. 680. 


[b] Evidence of notice to third 
party.—The insufficiency of the evi- 
dence to prove a resulting trust in 
land based on part payment of the 
price is no ground for excluding evi- 
dence of notice thereof to a party 
dealing with the land. Moultrie vy. 
Wright, 98"R. 257, 154 Cal-520. 
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. . ‘ 
not admissible.?* 


24. Cal.—Colver v. W. B. Scar- 
borough Co., 238 P. 1096, 73 Cal.App. 
421; Porter v. Douglass, 94 P. 591, 7 
Cal.App. 429. 

Tll.— Harrison v. Harrison, 107 N.E. 
128, 265 Ill. 432. 


Ind.—Mills v. Thomas, 144 N.E. 412, 
194 Ind. 648. 


Mass.—Chase v. Chase, i171 N.E. 
651, 271. Mass. 485. 
Mo.—Wavrin v. Wavrin, 220 S.W. 


931. 


N.J.—Naphas v. Naphas, 135 A. 874, 
100 N.J.Eq. 534. 


Pa.—McBarron v. Glass, 30 Pa. 133. 


Tex.—Yndo v. Rivas,. (Civ. App.) 142 
mae 920 fatt 180 °S°W. 96. 007 Tex. 
4 7 


[a] Thus (1) ina suit to establish 
a trust in the purchaser at foreclosure 
sale, who claimed title thereunder, 
evidence of payments to the purchas- 
er after sale by the former owner, 
having no bearing upon the issue of 
the purchaser’s title, was held prop- 
erly refused. Colver v. W. B. Sear- 
borough Co., 238 P. 1096, 73 Cal.App. 
421. (2) In proceedings to establish 
a trust in property given by plaintiff 
to the wife of another man whom he 
had induced to leave her husband and 
live with him, evidence that on the 
death of the wife he paid her burial 
expenses is inadmissible. Porter v. 
Douglass, 94 P. 591, 7 Cal.App. 429. 
(3) Where defendant claimed that 
the property was conveyed to her to 
assist complainant and her husband 
in carrying on a “bootlegging” busi- 
ness, the record of the husband’s con- 
viction for maintaining a nuisance 
and ordering the place closed was held 
irrelevant. Harrison vy. Harrison, 107 
N.E. 128, 265 Ill. 432. (4) The court 
did not err in not allowing defend- 
ant to testify as to what her intention 
was in purchasing the land in ques- 
tion, the material facts being whether 
plaintiff furnished half the purchase 
money for the purpose of buying an 
undivided interest and whether de- 
fendant took title to all of it in her 
own name without his consent. Mills 
v. Thomas, 144 N.E. 412, 194 Ind. 648. 
(5) Where more -than ten years had 
elapsed since a husband’s conveyance 
of land to his wife by an absolute 
deed, proof that taxes on the land 
were assessed and paid in his name, 
and that he asserted ownership, was 
inadmissible after his death to affect 
the wife’s title and prove that she 
held the same in trust for him. Yndo 
vy. Rivas, (Civ.App.) 142 S.W. 920 [aff 
180 S.W. 96, 107 Tex. 408]. 


{b] To establish resulting trust in 
mining claims and interests acquired 
by an alleged agent of claimant in his 
own name, ¢laimant must make 
definite proof that the interest was ac- 
quired by his money paid at the time, 
and traceable directly into the prop- 
erty; and general evidence of sup- 
port, and of agreements and payments 
made before and after the acquisition 
of title, is inadmissible, unless they 


Subject to these rules, the facts 
giving rise to the trust may be established by parol 
evidence,” or by evidence in writing,?® or by proof 
partly in parol and partly in writing;77 
dence has been held admissible to establish particu- 
lar facts, such as the intention of the parties to ere- 
ate a trust,?® the trustee’s knowledge of the cestui 
que trust’s intention,*® and his assent thereto,*°® the 
conveyance to the trustee,*! the close relationship of 
the grantee to the purchaser,*? the financial condi- 
tion of the grantee,** the purchaser’s moral ebliga- 


TRUSTS 


tion to support 


and evi- 


are connected with the acquisition and 
its prerequisite payments, or the 
transaction itself establishes a result- 
ing trust. Denver First Nat. Bank v. 
Campbell, 30 P. 357, 2 Colo.App. 271. 

[c] Evidence which, if true, does 
not make out a case which would in- 
duce the chancellor to decree a con- 
veyance should be rejected. McBar- 
ron v. Glass, 30 Pa. 133. 

25. See supra § 150. 

26. Osborne v. Endicott, 6 Cal. 149, 
65 Am.D. 498. 


[a] Memorandum in writing of the 
nominal purchaser is admissible to 
prove that property purchased in his 


name was paid for by another, al- 
though he pleads the _ statute of 
frauds. Osborne v. Iindicott, 6 Cal. 


149, 65 Am.D. 498. 


27... Piper ive Piper, 95, B.=L05i,, 78 
Kan. 82. 
28. In re Mahin’s Estate, 143 N.W. 


420, 161 Iowa 459; Yetman v. Hedg- 
man, 88 A. 206, 82 N.J.Eq. 221; Turner 
v. Dinwiddie, (Tex.Civ.App.) 276 S.W. 
444. 


29. In re Mahin’s Estate, 143 N.W. 
420, 161 Iowa 459. 


30. In re Malhin’s Estate, supra. 
[a] ‘hus it is proper to show that 


the grantee was in impoverished cir- 
cumstances at the time the property 
was conveyed to him for the purpose 
of showing that it is improbable that 
he paid the consideration. Niland v. 
Kennedy, 147 N.E. 117, 361 Ill. 253. 


31. In re Mahin’s Estate, 143 N.W. 
420, 161 Towa 459. 


32. Higginbotham y. Boggs, 234 F. 
253, 148 C.C.A. 155 [rev 222 F. 714]. 


33. Niland v. Kennedy, 147 N.E. 
TON US IIe ANG PAG eR 


34. Higginbotham v. Boggs, 234 F. 
2b3, 148 CiC A. 155) [rew, 2220 Re Tale 


35. Breitenbucher vy. Oppenheim, 
116 P. 55, 160 Cal. 98; Appeal of Wil- 
son, 80 A. 718, 84 Conn. 560; Feeley 
v. Feeley, 231 P. 908, 72 Mont. 84; 
Beppaen vy. Norval, 242 P. 605, 116 Or. 

Jo. 


[a] Thus, where an agreement 
with a defendant for the advancement 
of money to purchase interests in land 
for plaintiffs was abandoned when de- 
fendant announced his inability ta 
raise more than five thousand dollars 
cash, such agreement was neverthe- 
less admissible in a suit to establish 
a resulting trust concerning plaintiffs’ 
alleged interests, under the rule that, 
while no parol agreement between t'he 
parties giving to an implied trust a 
character different from that which 
the law would create from their acts 
can be admitted, all the facts and cir- 
cumstances out of which the implied 
trust is raised may be proved to es- 


tablish the trust itself. Breiten- 
bucher v. Oppenheim, 116 P. 55, 160 
Cal. 98. 


36. Brown v. Spencer, 126 P. 498, 
163 Cal. 589. 


Phe a 4 
[§ 201 


the grantee,?4 agreements of the 


parties,*® the history of the transaction,*® such as 
negotiations leading up to the purchase of the prop- 
érty,®7 and, to a limited extent, the understanding 
of the parties.** 
plied where the claim is that the purchase was made 
by or for the benefit of several and the title taken 
in the name of one only,*? where the trust is sought 
to be established on the ground that the purchase 
money was paid by or for one person and the title 
taken in the name of another,*® and also where the 


These rules have been held ap- 


37. Boyd v. Boyd, 45 


163 Ill. 611. 


38. Ward v. Ward, 22 A. 149, 59 
Conn. 188: National Bank of Idaho 
v. D. W. Standrod & Co., 272 P. 700, 
47 Idaho 93. 


39. Moultrie v. Wright, 98 P. 257, 
154 Cal. 520; Costa v. Silva, 59 P. 695, 
127 Cal. 351; Hidden v. Jordan, 21 Cal. 
ae Piper v. Piper, 95 P. 1051, 78 Kan. 

[a] Thus (1) evidence that de- 
fendant requested and received money 
from plaintiff to pay a portion of the 
expense in securing a patent toa min- 
ing claim is admissible to show that 
defendant held a portion of the claim 
in trust for plaintiff. Costa v. Silva, 
59 .P...695,. 12% Cal’ 351. §(2)5 “Where 
the entire purchase money has been 
paid, and the conveyance taken, if 
any part of the purchase money is 
shown to have been paid by a third 
person, a verbal agreement may then 
be proved, which may have the effect 
of depriving the grantee of all the 
beneficial interest in the purchase and 
of clothing the entire estate in his 
hands with a trust in favor of such 
reer Hidden v. Jordan, 21 

al. 92. 


[b] Parol contract by which pur- 
chaser of land agrees to buy and hold 
it for the joint benefit of himself and 
another, the latter paying no part of 
the purchase money, but the purehas- 
er advancing half of it for himself and 
half of it as a loan to the other party, 
may be established by evidence of the 
cestui que trust, and by the admission 
of the trustee that he originally in- 
tended to buy for their joint benefit, 
but changed his mind before they 
bought without notifying the cestui 
que trust of his changed intention. 
Towle v. Wadsworth, 30 N.E. 602, 35 
N.E. 73, 147 Ill. 80. 


40. Cal.—Osborne  y. 
Cal. 149, 65 Am.D. 498. 5 

Ill.—Niland v. Kennedy, 147 N.E. 
117, 316 Ill. 253; Boyd v. Boyd, 45 N. 
ILLS SLES MIC AGaate 

Ind. 


11s 


Endicott, 6 


Stringer v. Montgomery 
N.E. 474, 111 Ind. 489. eee: 
Iowa.—In re Mahin’s Estate, 143 
N.W. 420, 161 Towa 459. 
Mass.—Moore vy. Stinson, 12 N.E 
410, 144 Mass. 594. i a 
Mo.—Moss vy. Ardrey, 169 S.W. 6, 


260 Mo. 595. 


Mont.—Feeley v. Feeley, 23 ; 8 
Mont. 84. oe A 


N.J.—Silverman v. Klussman, 126 
A. 323, 96 N.J.Eq. 621 [rev 124 A. 517, 
96 N.J.Eq. 224]; Yetman v. Hedge- 
man, 88 A. 206, 82 N.J.Eq. 221. 

N.C.—Wise v. Raynor, 15 b 3 
oer Laure Vs 57 S.E. 853, 

Pa.—King v. King, 127 A. 
Patoiieae -! 2 


S.D.—Sutton vy. ‘Whetst fae le : 
850, 21 S.D. 341. Se ee 


[a] Thus (1) where the legal title 
to land is, at the vendee’s request, 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 201-203] 


property purchased was paid for with fiduciary 


funds.#1 


Circumstantial evidence. 


lish a resulting trust. 


[§ 202] (2) Admissions and Declarations. 
general rule, parol evidence of the admissions and 
declarations of the parties relative to a resulting 
trust are admissible for the purpose of establish- 
Thus it is competent to prove by 
oral declarations of the purchaser, made before or 


ing sueh trust.?° 


conveyed to a third person who pays 
no part of the consideration, all the 
transactions between the parties and 
the written instruments relating to 
the acquisition and disposition of 
such property are admissible in evi- 
dence. Stringer v. Montgomery, 12 N. 
BE. 474, 111 Ind. 489. (2) Inan action 
wherein a widow asserted a resulting 
trust in property conveyed to herself 
and husband jointly, testimony show- 
ing a conversation wherein the hus- 
band stated that the wife paid a con- 
sideration was held admissible. Wise 
v. Raynor, 157 S.E. 853, 200 N.C. 567. 
(3) In a suit to declare a resulting 
trust in property, the deed to which 
was taken in the name of defendant, it 
was proper to show that defendant 
was in impoverished circumstances at 
the time of conveyance to show im- 
probability of his having paid the con- 
_ sideration. Niland v. Kennedy, 147 
Nie a7, 396 Tl 253-- (4) Inca. suit 
by the widow of one who paid the 
consideration, and was in possession 
when he died, to establish a resulting 
trust as against a deceased’s brother, 
who held absolute deed, the defense 
being that the property was given 
to pay a previous debt, the fact that 
deceased bought other lands simul- 
taneously, and took title in his own 
name, was admissible to show absence 


of a reason for placing the lands in' 


the brother’s name. King v. King, 127 


A. 142, 281 Pa. 511. 


[b] Where, in action to impress 
+rust on land held by defendant by 
deed absolute (1) it is claimed that 
the conyeyance was made by _ the 
father of plaintiffs, without considera- 
tion, and in trust for plaintiffs, a sub- 
sequent deed, including part of the 
land, not in dispute, previously con- 
veyed to defendant, executed by the 
grantee of plaintiffs to defendant for 
a valuable consideration, is admissi- 
ble to show that defendant recognized 
that he did not own a fee in the prop- 
erty. Mixon v. Miles, (Civ.App.) 46 
Sw. 105, {aff 47 SoW.. 966, 92 Tex. 
318]. (2) But where a father pur- 
chases real estate, and has it con- 
veyed to his son by an absolute deed, 
in a suit by the heirs, after the fa- 
ther’s death, to set up a resulting 
trust in their favor, they cannot show 
that the conveyance to the son was 
made for a fraudulent purpose by 
the father, in order to rebut the pre- 
sumption that it was intended as an 
advancement or gift to the son. Mc- 
Clintock v. Loisseau, 8 S.E. 612, 31 
W.Va. 865, 2 L.R.A. 816. 


41, New York, etc., Ferry Co. v. 
Moore, 6 N.E. 293, 102 N.Y. 667, 1 
Silv.A. 52, 18 Abb.N.Cas. 106. 

[a] hus, in a suit by a company 
to enforce a trust in land purchased 
by its agent with money stolen from 
the company, evidence of his acquisi- 
tion of property largely in excess of 


Facts and circumstane- 
es,** either preceding the transaction or contempo- 
raneous therewith,*® or so nearly contemporaneous 
as to form a part of the res gestw,** or which, al- 
though subsequent, may throw light upon the situ- 
ation when the title passed,*® may be shown to estab- 
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at the time of the transaction, his intention and pur- 


pose in taking the title in the name of another per- 


son,** and so, also, the admissions and declarations 
of the person in whose name property is purchased, 
made while the title remains in him, are admissible 
for the purpose of establishing a resulting trust 
in such property in favor of another,*® such as his 
admissions that the property was purchased, or that 


he holds it, for the benefit of another,*® or that the 


As a 


his salary is admissible. New York, 
etc., Ferry Co. v. Moore, 6 N.E. 293, 
102 N.Y. 667, 1 Silv.A. 52, 18 Abb.N. 
Cas. 106. 


42. Conn.—Appeal of Wilson, 80 A. 
718, 84 Conn. 560. 


Ill. Smith v. Smith, 33 N.BH. 35, 
144 Ill. 299. 


Kan.—Taylor v. Walker, 220 P. 518, 
114 Kan. 614; Stevens v. Hicks, 113 
P. 1049, 84 Kan. 351. 


Nev.—White v. Sheldon, 4 Nev. 292. 


N.J.—Thomas v. Thomas, 81 A. 748, 
79 N.J.Eq. 461. 


Or.—Neppach v. Norval, 240 P. 833, 
242 P. 605, 116 Or. 593. 


43. Collins v. Collins, 2 S.W.(2d) 
41, 176 Ark. 12; Mann v. Mann, 260 
S.W. 731, 164 Ark. 43; Wood v. Wood, 
140 S.W. 275, 100 Ark. 370; Link v. 
Emrich, 168 N.E. 316, 336 Ill. 337; 
Smith v. Smith, 33 N.E. 35, 144 Ill. 
299; Phillips v. Phillips, 86 A. 949, 81 
N.J.Eq. 459 [aff 91 A. 1070, 83 N.J.Eq. 
345]; Thomas v. Thomas, 81 A. 748, 
9 N.J.Eq. 461%; Sutton v. Whetstone, 

12 N.W. 850, 21 S.D. 341. 


44. Link v. Emrich, 168 N.E. 316, 
336 Ill. 337; Smith v. Smith, 33 N.E. 
35, 144 Ill. 299; Prisco v. Prisco, 110 
A. 111; 90 NJ. Bg. 2895.) Thomas: “v. 
Thomas, 81 A. 748, 79 N.J.Eq. 461. 


45. Cassity v. Cassity, (Mo.App.) 
240 S.W. 486; Mullen v. Mullins, 130 
A. 628, 632, 98 N.J.Eq. 727, 728; Phil- 
lips v. Phillips, 86 A. 949, 81 N.J.Eq. 
459 [aff 91 A. 1070, 83 N.J.Eq. 345]; 
Gates v. Keichline, 128 A. 490, 282 Pa. 
584. 


[a] Thus proof of part payment 
of the purchase price by one seeking 
to establish a resulting trust can be 
made by circumstantial evidence, cir- 
cumstances happening subsequent to 
the delivery of the deed being com- 
petent to show what was the under- 
standing when the deed was taken. 
seit? v. Cassity, (Mo.App.) 240 S. 
W. 486. 


46. Ala.—Long v. Mechem, 88 So. 
262, 142 Ala. 405. 


Cal.—Smith v. Sherman, 269 P. 169, 
204 Cal. 501. 

D.C.—Haliday v. Haliday, 56 App. 
D:C8 1795 die CZ). 565: 

Ga.—Goodnight v. Goodnight, 115 
S.E. 496, 154 Ga. 789; Poulet v. John- 
son, 25 Ga. 403. 


Idaho.—De Puy v. Peebles, 135 P. 
264, 24 Idaho 550. 


Il1.—O’ Donnell v. O’Donnell, 135 N. 
EB. 28, 303 Ill. 31; Van Buskirk v. Van 
Buskirk, 35 N.E. 388, 148 Ill. 9. 


Mass.—-Chase v. Chase, 171 N.E. 
651, 271 Mass. 485; Liberty Trust Co. 
v. Hayes, 138 N.E. 582, 244 Mass. 251; 
Boston & N. St. Ry. Co. v. Goodell, 
124 N.E. 260, 233 Mass. 428. 


Mo.—Ringo v. Richardson, 53 Mo. 


purchase money was paid by such other.®° 


[§ 203] (8) To Rebut or Defeat Presumption of 
Resulting Trust. 
civil cases generally,®! a party to a suit to estab- 
lish a resulting trust may introduce evidence to 
rebut that of his adversary.°? 


In accordance with the rule in 


The presumption of 


385. 

N.Y.—Roulston y. 
Y. 652 mem. 

N.C.—Wise v. Raynor, 157 S.E. 853, 
200 N.C. 567. 

Ohio.—Walston v. McCabe, 11 Ohio 
N.P.N.S. 26. 

Pa.—Hamilton vy. Hamilton, 
Dist.&Co. 721; 
4 Sere.&R. 329. 


R.I.—Broadway Bldg. Co. v. Sala- 
top 132 A. 527, 47 R.I. 263, 45 A.L.R. 


Tex.—Blumenthal v. Nussbaum, 


(Civ.App.) 195 S.W. 275 [aff (Commn. 
App.) 221 S.W. 944]. 


Roulston, 64 N. 


ii GPa. 
Sampson v. Sampson, 


47. O’Donnell v. O’Donnell, 135 N. 
HE. 28, 303 Ill. 31; Deck v. Tabler, 28 
om 721, 41 W.Va. 332, 56 Am.S.R. 


48. Ala.—Montgomery v. McNutt, 
108 So. 752, 214 Ala. 692. 

Ind.—Baker v. Leathers, 3 Ind. 558; 
Traylor v. Hollis, 91 N.E. 567, 45 Ind. 
App. 680. 

N.Y.—Harder v. Harder, 2 Sandf. 
Chait, 3 NoYes Obsal 22: 


Pa.—Casciola v. Donatelli, 67 A. 
901, 218 Pa. 624; Behm v. Molly, 19 
A. 421, 562, 133 Pa. 614; Lloyd vy. Car- 
ter, (LU Pa 216: 5 Kisler vil Kuslenw 2 
ease 3823; Gregory v. Setter, 1 Dall. 


Py eGR v. Thomas, 1 Baxt. 


49. Ala.—Long v. Mechem, 38 So. 
262, 142 Ala. 405. 


T1l.—Collins y. Smith, 18 Ill. 160. 
N.Y.—Barker v. White, 58 N.Y. 204. 


Pa Saeed ee ge ae) v. Williard, 56 Pa. 


B.C.—Breitenstein v. Munson, 19 B. 
C, 495. 


50. Collins v. Smith, 18 Ill. 160: 
Malin v. Malin, 1 Wend. (N.Y.) 625; 
Behm v. Molly, 19 A. 421, 562, 133 Pa. 
614; Blyholder v. Gilson, 18 Pa. 134; 
Johnson v. Deloney, 35 Tex. 42. 


51. See Trial §§ 176-178. 


52. Atkinson v. Boynton, 276 P. 
356, 97 Cal.App. 759; Kelly v. Kelly, 
18 N.E. 785, 126 Ill. 550; Taylor v. 


Taylor, 13 N.Y.S. 55, 58 Hun 610 [aff 
29 N.E. 1029, 129 N.Y. 623]. 


fa] In suit by husband against 
his wife to enforce a resulting trust 
based on payment of the price, or a 
part thereof (1) evidence that part of 
the price was paid by one not a party 
to the suit is admissible to rebut com- 
plainant’s allegation that he paid it. 
ESL lvl ve. ely. 1S SNe H USO. Leon mle 
550. (2) So, also, evidence of addi- 
tions and repairs made by the wife 
with money obtained on a mortgage 
of the property, while the husband 
resided with her thereon, is admissi- 
ble to show his acquiescence in her 
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a resulting trust may always be rebutted or defeated 
by counter evidence, written or verbal, 


circumstantial.°* 
sulting 


by evidence 


| 
title; and the cost of such additions 
and repairs is also pertinent. Taylor 
Va laylon, 1/3 INDY.s. 55,58 Huns 610 
[aff 29 N.B. 1029, 129 N.Y. 623]. 

53. -U.S.—Walrath v. Roberts, 12 
F.(2d) 443; Clark v. Burnham, 5 F. 
CASINO e Ol OF 22, ScOrys de 

Cal.— Bayles v. Baxter, 22: Cal. 575. 

Ill. Deuter v. Deuter, 73 N.E. 453, 
214 Ill. 308. 

N.H.—Blasdel v. Locke, 52 N.H. 
238; Page v. Page, 8 N.H. 187. 

N.J.—Warren v. Tynan, 34 A. 1065, 
H4UN Jeo. 4022 Peer v.. Peer, il Nide 


Eq. 432; Smith v. Howell, 11 N.J.Ea. 
349. 

N.Y.—Botsford v. Burr, 2 Johns. 
Ch. 405. 


Okl.—Helvie v. Hoover, 69 P. 958, 
11 Okl. 687. 

Pa.—King v. King, 127 A. 142, 281 
Pa. 511; Storke v. Wayne Brewing 
Co., 83 Pa.Super. 334. 

Tex.—Smith v. Strahan, 16 Tex. 314, 
67 Am.D. 622. 

W.Va.—Deck w. Tabler, 23 S.E. 721, 
41 W.Va. 332, 56 Am.S.R. 837. 

Ont.—Taylor v. Taylor, 1 Ont.A. 
245. 

54. Cal.—Tryon v. Huntoon, 7 P. 
HA denO i LOalam oe: 

Tll.—Lord v. Reed, 98 N.E. 553, 254 


Tll. 350, Ann.Cas.1913C 139; Dorman 
vy. Dorman, 58 N.. 235, 187 Ill. 154, 
79 Am.S.R. 210. 

Mass.—Livermore vy. Aldrich, 5 
Cush. 431. 

Minn.—Irvine v. Marshall, 7 Minn. 
286. 

Mo.—Larrick v. Heathman, 231 S. 
W. 975, 288 Mo. 370. 

N.H.—Lahey v. Broderick, 55 A. 


S54, TZ. NEL 180; 
wood, 50 N.H. 491. 


N.J.—Dunn y. Seymour, 11 N.J.Eq. 
278. 

Pa.—Zimmerman vy. Barber, 34 A. 
1002, 176 Pa. 1; Wiser v. Allen, 92 Pa. 
3817; Edwards v. Edwards, 39 Pa. 369; 
Lutz v. Matthews, 37 Pa.Super. 354. 

Wis.—Orton v. Knab, 3 Wis. 576. 

[a] Resulting trust may be rebut- 
ted as to part of interest in the land. 
Benbow v. Townsend, 2 L.J.Ch. 215, 
1 Myl.&K. 506, 7 Eng.Ch. 506, 39 Re- 
print 772. 


55. Jackson vy. Feller, 
bY.) 465, 

56. Strimpfler v. Roberts, 
283, 57 Am.D. 606 


57. Cutler v. Tuttle, 19 N.J.Eq. 549; 
Baldwin v. Campfield, 8 N.J:Eq. 891. 


Hutchins v. Hey- 


2 Wend. (N. 


18 Pa. 


58. Hutchins v. Heywood, 50 N.H. 
491. 
59. Peer v. Peer, 11 N.J.Eq. 432; 


Warren v. Steer, 5 A. 4, 112 Pa. 634; 


Thus the presumption of a re- 
trust in favor of one furnishing the con- 
sideration for a purchase of land, the title to which 
is taken in the name of another, may be rebutted 
showing that the parties 
otherwise,°* as by proof that the conveyance was 
intended as a gift or advancement to the grantee,°® 
or that the person paying the purchase money did 
so as agent, and not on his own account, 
the title was put in the grantee for the purpose of 
protecting the property from the creditors of the 
person who furnished the purchase money.°* 


TRUSTS 


direct or 


intended | sulting trust,°® 


56 or that | eral. 


On 


campeon v. Sampson, 4 Serg.&R. (Pa.) 
329. 


60. Warren v. Steer, 
Pa. 634. 


61. Weight and sufficiency of evi- 
dence generally in suits to establish 
or enforce trusts see infra §§ 989-992. 


62. See infra § 213. 


Sufficiency of evidence to show own- 
ership of property purchased with 
partnership funds see Partnership § 


63. U.S.—Smithsonian Inst. v. 
Meech, 18 S.Ct. 396, 169 U.S. 398, 42 L. 
Hide 793. 

Ala.—Emfinger v. 
346, 137 Ala. 337; 
Ala. 351. 


Cal.—Brison y. Brison, 27 
SON Gal wise. 


Ill.—Moore v. Wood, 100 Ill. 
Hunter v. Bilyeu, 30 Ill. 228. 


Iowa.—Maple v. Nelson, 31 Iowa 
322; Dalby v. Cronkhite, 22 Iowa 222; 
Parker v. Pierce, 16 Iowa 227; Coop- 
er v. Skeel, 14 Iowa 578; Brace v. 
Reid, 3 Greene 422. 

Me.—Baker v. Vining, 
50 Am.D. 617. 


Md.—Hollida v. Shoop, 
59 Am.D. 88. 


Mich.—Miller vy. 
242, 100 Mich. 563. 


Mo.—Dailey v. Dailey, 28 S.W. 330, 
125 Mo. 96; Plumb v. Cooper, 26 S.W. 
678, 121 Mo. 668; Gillespie v. Stone, 
70 Mo. 505; Ringo v. Richardson, 53 
Mo. 385; Woodford vy. Stephens, 51 
Mo. 4438. 


Neb.—Klamp vy. Klamp, 70 N.W. 525, 
51 Neb. 17; Brownell v. Stoddard, 60 
N.W. 380, 42 Neb. 177; -Hoehne vy. 
Breitkreitz, 5 Neb. 110. 


N.J.—Krauth v. Thiele, 18 A. 351, 
45 N.J.Hq. 407; Cubberly v. Cubberly, 
39 N.J.Eq. 514; Midmer v. Midmer, 
26 N.J.Eq. 299; Cutler v. Tuttle, 19 


5 AL 4, 112 


HEmfinger,;.34 So. 
Bibb v. Hunter, 79 


P7186, 


451; 


30 Me. 121, 


4 Md. 465, 
Miller, 


59 N.W. 


Be 
roy 
& 
= 
oO 
rs 
=) 


N.Y.—Crouse v. 
ING Y aL 05s 


Okl.—Newbern v. Farris, 299 P. 192, 
149 Okl. 74. 


Pa.—Braun v. First German Evan- 
gelical Lutheran Church, 47 A. 963, 
198 Pa. 152; Schmidt y. Baizley, 39 
A. 406, 184 Pa. 527; Lau’s Hstate, 34 
A. 969, 176Pa. 100; “Hay Vv. oMartin, 
14 A. 333; Schmidt v. Baizley, 19 Pa. 
Co. 88. 


Tex.—Neill v. Keese, 5 Tex. 23, 51 
Am.D. 746. 


Va.—Parker 
82 Va. 376; 
132; 
Phelps v. Seely, 
Diliae 


Frothingham, 97 


v. Logan, 4 S.E. 613, 
Donaghe v. Tams, 81 Va. 
Sinclair v. Sinclair, 79 Va. 40; 
22 Gratt. (63 Va.) 


[§§ 203-204 


the other hand, evidence of a fraudulent intent con- 
trary to the implication of such a trust will not 
rebut or defeat the trust.°§ 


Acts and declarations. 
temporaneous acts and declarations of the parties 
may be received to rebut the presumption of a re- 


The antecedent and con- 


but subsequent declarations are 


only material, as they bear upon the intention of 
the parties at ‘the time of the purchase.°° 


[§ 204] c. Weight and Sufficiency®'—(1) In Gens 
The general rule as to the character of the 
evidence necessary to establish a resulting trust, 
although expressed in varying phraseology,®? is in 
effect that a superior measure of proof is required,®* 


[a] Evidence held sufficient to es- 
tablish resulting trust: (1) In gen- 
eral. . Boggs v. Bright, 222 F. 714; 
Leviston v. Tonningsen, 299 P. 724, 
212 Cal. 656; Mercury Club v. Keillen, 
153 N.E. 753, 323 Ill. 24; Swinburne 
v. Swinburne, 28 N.Y. 568; Sanford 
v. Sanford, 153 N.W. 412, 31 N.D. 190; 
Tolon v. Johnson, 230 P. 865, 104 Okl. 
201; Boyd v. Winte, 164 P. 781, 65 
Okl. 141; Devine v. Billingsley, 77 P. 
958, 45 Or. 623; Petrain v. Kiernan, 
32 P. 158, 23 Or. 455; Walker v. Walk- 
er, 98 A. 890, 254 Pa. 220; Montgom- 
ery v. Kelley, 173 N.W. 741, 174 N.W. 
869, 42 S.D. 261, 326; Robertson v. 
Lee, (Tex.Civ.App.) 230 S.W. 730 [aff 
(Commn.App.) 249 S.W. 217]; Webb 
v. Johnson, 8° P.(2d) 999, 167 Wash. 
78. (2) To justify a finding that a 
grantee of a grantee of a trustee in a 
resulting trust acquired the property 
also in trust for a third person. Howe 
v. Howe, 85 N.E. 945, 199 Mass. 598, 
127 Am.S.R. 516; Platt v. Huegel, 32 
S.W.(2d) 605, 326 Mo. 776; Gaugh v. 
Gaugh, 11 S.W.(2d) 729, 321 Mo. 414 
{foll Seehorn vy. Gaugh, 11 S.W.(2d) 
750]; Freeland v. Williamson, 119 S. 
W. 560, 220 Mo. 217, 


[b] Evidence held insufficient to 
establish a resulting trust. Bowmas- 
ter_v. Carroll, 23 F.(2d) 825; Olcott 
VeuRice;, 69 Hh. 19916 COLAC 186 Sieent 
den 16 S.Ct. 1204, 163 U.S. 699, 41 L. 
Ed. 315]; In re Stanger, 35 EF. 238; 
Kerby v. Feild, 38 S.W.(2d) 308, 183 
Ark. 714; Denton v. Atkinson, 241 S. 
W. 364, 158 Ark. 641; Voss v. Voss, 
239 S.W. 1063, 158 Ark. 641; Spradling 
v. Spradling, 142 S.W. 848, 101 Ark. 


451; Crosby v. Henry, 88 S.W. 949, 
76 Ark. 615; Klumpke y. All Persons, 
éte.; 168 P. 366, 1776 Cal’ 300 (Simuun 


v.. Goethe, 115) P.) 223) 159 Caleeeaes 
Ann.Cas.1912C 1205; McGehee v. Cur- 
ran, 193 P. 277, 49 Cal.App. 186; Faw- 
cett v. Gregg, 148 P. 524, 26 Cal.App. 
727; King v. Law, 109 So. 89, 91 Fla. 


969; Burgess v. Wirt, 108 So. 169, 91 
Fla. 425; McGill v. Chappelle, 71 So. 
836, 71 Fla. 479; Lofton vy. Sterrett, 


2 So. 837, 238 Fla. 565; Scott v. Wil- 
liams, 145 S.E. 651, 167 Ga. 386; Mont- 
gomery v. Montgomery; 2 Hawaii 
563; Kartun v. Kartun, 180 N.E. 428, 
340 Ly 510" inst? vo hurstivso) ones 
731, 182 Ind. 572; Graves v. Garard, 
90 N.E. 22, 44 Ind.App. 712; Thomp- 
son v. Ohl, 174 N.W. 446, 187 Iowa 
654; Lillie v. Owen, 126 N.W. 188, 
147 Iowa 290; Henninger v. McGuire, 
125 N.W. 180, 146 Iowa 270; Richard- 
son v. Haney, 40 N.W. 115, 76 Iowa 
101; Jenson v. Jenson, 91 P. 86, 76 
Kan. 347; May v. May, 170 S.W. 587, 
161 Ky. 114; Smith v. Holtheide, 74 
S.We 718025. Kyi 2s Eerliiverv. 
Coney, 59 A. 952, 99 Me. 469; Vogel v. 
Vogel, 145 A. 370, 157 Md. 147; Mce- 
Rae v. McRae, 27 xe 1038, 78 Md. 270; 
Crissman y. Crissman, 23 Mich. 217: 
Hodges v. Hodges, (Mo.) 292 S.W. 
12; Stevens v. Stevens, 273 S.W. 1066, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 204] 


and the uncorroborated evidence of a single wit- 
ness has been held insufficient.°* A mere preponder- 
ance of the evidence has been held insufficient,*® 
it being held in some jurisdictions that there must 
be the same strict rules of proof which are required 
for the establishment of fraud,®* and it has even 
been considered that a resulting trust requires prac- 
tically the degree of proof essential in criminal 
prosecutions,** in that it must be established beyond 
a reasonable doubt,®* beyond doubt,®® “beyond all 


309 Mo. 130; Park v. Park, (Mo.) 259 
S.W. 417; Holmes vy. Kitchen, (Mo.) 
243 S.W. 835; Gammage v. Latham, 
(Mo.) 222 S.-W. 469; McKee v. Allen, 
103 S.W. 76, 204 Mo. 655; Bunel v. 
Springfield Sav. Bank, (Mo.) 101 S.W. 
78; Bunel v. Nester, 101 S.W. 69, 203 
Mo. 429; Couch v. Harp, 100 S.W. 9, 
201 Mo. 457; Heil v. Heil, 84 S.W. 45, 


184 Mo. 665; King v. Isley, 22 S.W. 
634, 116 Mo. 155; Philpot v. Penn, 
ay 8. Wa 386, 91 Mo. 38; - Conqueror 


Trust Co: van Craiss 218 Sow. 972, 204 
Mo.App. 650; Farrell v. Dietrich, 142 
N.W. 795, 94 Neb. 136; Elder v. Web- 
ber, 92 N.W. 126, 3 Neb. (Unoff.) 534; 
Andreas v. Andreas, 94 A. 415, 84 N. 
J.liaw 375 [aff 96_A. 39, 85 N.J.Ba. 
210); Frank. v: Frank, 115 A. 448, 93 
N.J.Eq. 491 [aff 116 A. 924, 93 N.J.Eq. 


491]; Graham v. Spence, 63 A. 344, 
71 N.J.Eq. 183; Spaulding v. Cleg- 
horn, 8 N.Y.S. 269, 55 Hun 604; Will 


v. Lestoe, 264 P. 849, 124 Or. 543; Mc- 
Donald v. McClarren, 124 A. 422, 280 
Pa. 243; Smith v. Stevenson, 53 A. 
746, 204 Pa. 194; Edwards v. Edwards, 
39 Pa. 369; HEnyard v. Weinmann, 15 
Pa.Super. 439; Whetham v. Clyde, 1 
Leg.Gaz.Rep. (Pa.) 53; Feaster v. 
Kendall, 61 S.E. 200, 80 S.C. 30; Wat- 
Sonmye Youns..8 S706) 30, SvC. 144: 
Aaron Frank Clothing Co. v. Deegan, 
(Tex.Civ.App.) 204 S.W. 471; Hume 
v. Darsey, (Tex.Civ.App.) 154 S.W. 


255; Helstrom y. Rodes, 83 P. 730, 30 
Utah 122; Denny v. Holden, 103 P. 
1109, 55 Wash. 22; Breitenstein v. 


Munson, 19 B.C. 495. 


64. Blair v. Bass, 4 Blackf. (Ind.) 
539; Boyd v. McLean, 1 Johns.Ch. 
(N.Y.) 582; Hayes’ Appeal, 16 A. 600, 
123 Pa. 110. 

[a] Where answer to bill to es- 
tablish resulting trust is responsive, 
plaintiff is bound to prove his alle- 
gations by two witnesses, or by. one 
witness and corroborating circum- 
stances equivalent to the testimony 
of a second; and where he relies upon 
his own testimony, and upon the pre- 
sumption supposed to arise from the 
fact that he and defendant paid the 
purchase price equally, and defendant 
offers two witnesses in support of his 
claim that plaintiff's payments were 
in pursuance of an agreement, certain 
conditions of which have not been ful- 
filled by plaintiff, a finding and de- 
eree in favor of the trust cannot be 


sustained. Hayes’ Appeal, 16 A. 600, 
Zoe aed Os 
[b] In Texas, (1) although it was 


at one time held that, in order to show 
that a deed absolute on its face was 
intended as a trust, the testimony of 
more than one witness was required 
(Grace v. Hanks, 57 Tex. 14; Miller 
v. Thatcher, 9 Tex. 482), (2) this rule 
does not now obtain except in cases 
in which it is sought to establish a 
trust by proving the declaration of a 
deceased trustee, or the trustee is 
testifying to the trust in his own in- 
terest (Addison v. Ball, (Civ.App.) 


262 S.W. 877; Keller v. Keller, (Civ. 
App.) 141 S.W. 581). 

65. Hunter v. Feild, 169 S.W. 813, 
114 Ark. 128; Keith v.. Wheeler, 151 
Sow. 284, 105 Ark. 318; Tatum vy. 
Bolding, 1381 S.W. 207, 96 Ark. 98; 


Colegrove v. Colegrove, 116 S.W. 190, 


TRUSTS 


89 Ark 182¢ 
Moore’s Estate, 


Po Am: Sok. . Sacer ne re 
28:2) NW abe. 2b 
Iowa 804; Kelley v. Kelley, 177 N.W. 
45, 189 Iowa 311; Malley v. Malley, 
96 N.W, 751, 121 Iowa 237; McWhir- 
ee McWhirter, 71 S.B. 59, 155 N. 


66. Croup v. De Moss, 138 P. 671, 
7&8 Wash. 128. 


67. Meagher v. Harrington, 254 P. 
432, 78 Mont. 457. See Leroy v. Nor- 
ton, 113 P..529, 530, 49 Colo..490 (“if 
+» a J the ease must; be, made owt 
with that fullness and _ precision 
which is essential to a conviction in 
a criminal case, beyond a reasonable 
doubt, we think the evidence 
here is sufficient to satisfy the re- 
quirement’). 

[a] Reason for rule.—‘‘The rea- 
son for these rules, which require 
practically the degree of proof in 
criminal prosecutions, is that the dec- 
laration of such trusts is a drastic 
invasion of property rights, justified 
only by the desire of the court to do 
justice and equity between the par- 
ties.’ Meagher v. Harrington, 254 
P. 432, 78 Mont. 457, 476. 

68. U.S.—Moore v. Crawford, 9 §. 
Ct. 447, 130 U.S. 122; 32 L.Ed. 878. 


Colo.—Fagan v. Troutman, 138 P. 
442, 25 Colo.App. 251 [rev on reh 135 
P.122; 24 ColovApp. 473]. 

Fla.—Evans v. Johnson, 67 So. 190, 
68 Fla. 350, 352. 

Idaho.—Rice v. 
7 Idaho 115. 

Ill.—Frewin v. Stark, 149 N.E. 588, 
309. Tikke35>) Hall tye pBperser,, 134 IN: 
721, 302 Ill. 312; Hartley v. Hartley, 
117 NCE 69s 2798 til, 393. 

Miss.—Bush v. Bush, 99 So. 151, 134 
Miss. 523. 

Mo.—Thomson v. Johnston, 260 S. 


Rigley, 61 P. 290, 


W. 100; Baster v. Easter, 151 S.W. 
413, 246 Mo. 409; Brinkman v. Sunk- 
en, 74 S.W. 9638, 174 Mo. 709; Mc- 


Farland v. La Force, 25 S.W. 530, 27 
S!W,-1100, io" Mom585 (Barclay, 2S; 
dissenting); Burdett v. May, 12 S.W. 
1056, 100 Mo. 13; Adams v. Burns, 10 
S.W. 26, 96 Mo. 361; Philpot v. Penn, 
3 S.W. 386, 91 Mo. 38; Shaw v. Shaw, 
86 Mo. 594: Kennedy v. Kennedy, 57 
Mo. 73; Forrester v. Scoville, 51 Mo. 
268; Johnson v. Quarles, 46 Mo. 423. 


N.J.—Yetman v. Hedgeman, 88 A. 
206, 82 N.J.Eq. 221; Down v. Down, 82 
A. 322, 80 N.J.Eq. 68. 


Wash.—Metcalfe v. Sackman, 
P. 84, 66 Wash. 580. ; 


69. Crawford v. Hurst, 132 N.E. 
521, 299 Ill. 503; Orear v. Farmers’ 
State Bank & Trust Co., 122 N.E. 63, 


120 


286 Ill. 454; Akin v. Akin, 114 N.E. 
908, 276 Ill. 447; Dodge v. Thomas, 
LO INAIDLS Olle SO) JNBEE Fos |v NobetOR Se 
1915C 1097; Lord v. Reed, 98 N.E. 


5538, 254 Ill. 350, Ann.Cas.1913C 139; 
Wells v. Messenger, 94 N.E. 87, 249 
Till. 72; Bullerdick v. Miller, 152 N.E. 
280, 85 Ind.App. 369; Hughes v. Mc- 
Dougall, 119 A. 691, 142 Ma. 1. 


70. King vy. Isley, 22 S.W. 634, 116 
Mo. 155; Allen v. Logan, 10 S.W. 149, 
ae Mo. 591; Modrell v. Riddle, 82 Mo. 
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doubt,”7° by an extraordinary degree of proof,*! 
by evidence of the most convincing character,’’ or 
which is of the most conclusive character,’* or well- 
nigh conclusive,** or which is actually or practical- 
ly overwhelming,’”® or which is sufficient to remove 
all doubt,7* or every reasonable doubt,*” or to leave 
no room for doubt,’* or for reasonable doubt,‘® or 
by circumstances tantamount to positive proof,*° 
although other cases consider that so high a degree 
of proof is not necessary.*! 


Among other instanc- 


Win) lia, RWe ys 294 S.W. 


723, 317 Mo. 207. 
72. ZGulver v. Murray, 114 A. 
139 Md. 242. 


La Rue, 
896, 


eens Jarrett v. Manini, 2 Hawaii 
te 
74. Keener v. Williams, 271 S.W. 


489, 307 Mo. 682; Deer v. Deer’s Es- 
tate, (Mo.App.) 180 S.W. 572. 


75. Harnagel v. Fett, (lowa) 244 
N.W. 704; Hyatt v. First Nat. Bank, 
187 N.W. 949, 193 Iowa 593; Barth v. 
Severson, 183 N.W. 617, 191 Iowa 
770; Matt v. Matt, 137 N.W. 489, 156 
Towa 503; Mally v. Malley, 96 N.W. 
751, 12T*towa 237: 


Williams v. Keef, 145 S.W. 425, 
241 Mo. 366; Burrows v. Williams, 
100 P. 346, 52 Wash. 278. 


77. Dooly v. Pinson, 39 So. 664, 145 
Ala. 659; Brown v. Brown, (Fla.) 143 
So. 737; Forrester v. Watts, 74 So. 
519, 73 Fla. 514; Rogero v. Rogero, 62 
So. 899, 66 Fla. 6; Geter v. Simmons, 
49 So. 131, 57 Fla. 423; Rush v. Rush, 
136 N.E. 808, 304 Ill. 558; Wells v. 
Forrester, 94 N.E. 87, 249 Ill. 72; Van 
Buskirk v. Van Buskirk, 35 N.E. 383, 
148 Ill. 1; Roberts v. Roberts, (Mo.) 
291 S.W. 485; Dixon v. Dixon, (Mo.) 
181 S.W. 84; Smith v. Smith, 100 S. 
W. 570, 201 Mo. 533; Bunel vy. Spring- 
field Sav. Bank, (Mo.) 101 S.W. 78; 
Bunel v. Nester, 101 S.W. 69, 203-Mo. 


429; Smith v. Smith, 100 S.W. 570, 
201 Mo. 533. 
78. Hubbard v. McMahon, 176 S. 


W. 122, 117-Ark. 563; Hall v. Cox, 149 
S.W. 80, 104 Ark. 303; Woerheide v. 
Kelley, (Mo.) 243 S.W. 158; Wimbush 
v. Danford, 238 S.W. 460, 292 Mo. 
588; Jacks v. Link, 236 S.W. 10, 291 
Mo. 282; Larrick v. Heathman, 231 
S.W. 975, 288 Mo. 370; Spradling v. 
Spradling, (Mo.) 222 S.W. 813; Gam- 
mage v. Latham, (Mo.) 222 S.W. 469; 
Wavrin v. Wavrin, (Mo.) 220 S.W. 


931; Waddle v. Frazier, 151 S.W. 
87, 245 Mo. 391; Williams v. Keef, 
145 S.W. 425, 241 Mo. 866; Derry v. 
Fielder, 115 S.W. 412, 216 Mo. 176; 
LeeavingR. sin ollietive sor i oe Sars 
146, 113 Va. 618. 

79. Deer v. Deer’s*Estate, (Mo. 
App.) 180 S.W. 572; Gorrell v. Gor- 
rell, 127 A. 346, 97 N.J.Eq. 367, 2 N.J. 
Misc. 871; McGee v. McGee, 86 A. 


406, 81 N.J.Eq. 190 [rev 79 A. 268, 78 
N.J.Eq. 430]. 


80. Silverman v. Klussmann, 
A. 376, 98 N.J.Eq. 101. 


81. Holt v. Johnson, 52 So. 323, 166 
Ala. 358; Sherrin vy. Flinn, 58 N.E. 
549, 155 Ind. 422; Drake v. McDonald, 
137 N.W. 8638, 91 Neb. 775; Doane v. 
Dunham, 89 N.W. 640, 64 Neb. 135; 
Coe Nee Coe SA sbe- PS 6 4b Oras aoe 
Neppach v. Norval, 240 P. 883, 116 Or. 
593 [reh den 242 P. 605]. 


[a] “A preponderance is sufficient, 
but, in order to preponderate, it must 
be of such a character that, when all 
the circumstances are taken into con- 
sideration, and considering the frailty 
of human memory with reference to 
oral statements made years before, 
it must satisfy the mind.” Drake v. 
cpa 137 N.W. 8638, 864, 91 Neb. 
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es,*? the evidence has been held sufficient to estab- 
lish a resulting trust where public land is purchased 
or entered under a warrant belonging to another,** 
where the purchase price of land is paid by the pur- 
chaser and the legal title is retained by the gran- 
tor, where the purchaser takes title to land with 
the understanding that he will hold title for the 
benefit of the grantee or another,®® and insufficient 
to establish a resulting trust because of failure of 
execution of an express trust,®® or because of de- 


posit in the wife’s name of funds 


{[b] Requirement of more proof 
than in ordinary cases does not con- 
stitute exception to the preponderance 
rule. Doane v. Dunham, 89 N.W. 640, 
64 Neb. 135. 


[ec] “he satisfaction of the mind 
of the trier of the facts will suffice.” 
Holt v. Johnson, 52 So. 323, 324, 166 
Ala. 358. 


82. See supra note 63. 


83. Lambert v. Stees, 49 N.W. 662, 
47 Minn. 141. 


84. In re Moore’s Estate, 232 N.W. 
729, 211 Iowa 804. 


85. Cal.—Megarry v. Megarry, 125 
PP1050; 163 Cal’ 385. 


Iowa.—Ludden vy. Butters, 
W. 227, 181 Iowa 94. 


Ky.—Belcher v. Belcher’s Adm’r, 
13 S.W.(2d) 1019, 227 Ky. 665; Chap- 
Pah v. Hensley, 290 S.W. 705, 217 Ky. 
749. / 


Mo.—Short v. Kidd, 197 S.W. 64. 


N.Y.—Kushlowitz v. Blum, 235 N. 
Y.S. 661, 134 Misc. 607. 


86. Taylor v. Columbian Universi- 
ty, 35 App.D.C. 68 [aff 33 S.Ct. 73, 226 
WSs 1268 5) a. We 11521: 


[a] TIllustration.—In a suit to es- 
tablish a resulting trust in their 
favor because of the failure of exe- 
cution of an express trust created by 
will, by the heirs at law of a testa- 
tor, who devised an estate to a cer- 
tain university in trust, to create an 
endowment for the preparation of 
young men for service in the navy, 
and who provided that, in event the 
university should fail to execute the 
trust, it should pass to another nam- 
ed university for execution, the evi- 
dence showed that the first university 
had proceeded with the execution of 
the trust, twenty-four young men 
having been admitted to free scholar- 
ships under the endowment, two of 
whom had been admitted to the naval 
academy, although it failed to show 
that the net proceeds of the trust 
property had been devoted exclusive- 
ly to the purpose of the trust, and 
the answer of the other university 
that it was willing to accept and exe- 
cute the trust, if called upon to do so, 
was not contradicted. It was held, 
dismissing the bill, that there was 
sufficient to show that the trust could 
be executed, and that in some meas- 
ure it was being executed. Taylor v. 
Columbian University, 35 App.D.C. 
68 att 33. S.Ct, 73,°226- U.S. 126,757 Le 
Hd. 152). 


Resulting trust arising from fail- 
ure or defect in creation, execution, 
or termination of express trust see 
supra § 161. 


163 N. 


87. Wavrin v. Wavrin, (Mo.) 220 
S.W. 931. 

88. Scott v. Keir-Lycett, 145 A. 
436, 295 Pa. 398. 

89. Dodge v. Thomas, 107 N.E. 
261, 266 Ill. 76, Ann.Cas.1915C 1097; 


Lord v. Reed, 98 N.E. 553, 225 Til. 350, 
Ann.Cas. 1913C 139. 
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belonging to her 


[a] Evidence held _ sufficient.— 
Lord v. Reed, 98 N.E. 553, 254 Ill. 350, 
Ann.Cas.1918C 139; Irvine v. Mar- 
shall, 7 Minn. 286; In re Raub’s Es- 
tate, 134 A. 451, 286 Pa. 575. 


[b] Evidence held insufficient.— 
Moultrie v. Wright, 98 P. 257, 154 Cal. 
520; Robertson v. Woods, (Mo.) 263 
S.W. 135; Schwingel v. Anthes, 101 
N.W. 335, 102 N.W. 758, 72 Neb. 643; 
Marshal v. Crutwell, L.R. 20 Eq. 328; 
Hart v. Toronto Gen. Trusts Corp., 
47 Ont.L. 387. 


90. See cases infra this note. 


[a] Evidence held _ sufficient.— 
Heflin v. Heflin, 113 So. 535, 216 Ala. 
519; Montgomery v. McNutt, 108 So. 
752, 214 Ala. 692; Sanders v. Steele, 
26 So. 882, 124 Ala. 415; Kimbrough 
v. Nelms, 16 So. 619, 104 Ala. 554; 
Carter. v. Challin,.3 So. si3~83 (Ala: 
135; Caple v. McCollum, 27 Ala. 461; 
Jones v. Jones, 175 S.W. 520, 118 Ark. 


146; Johnson v. Davidson, 202 P. 159, 
54 Cal.App. 251; Schwab v. Wageley, 
250)-P. 256, 80), Colo. 199s. Leroy Va 


Norton, 113 P. 529, 49 Colo. 490; Cree 
v. Lewis, 112 P.. 326, 49 Colo. 186; 
Warren v. Adams, 36 P. 604, 19 Colo. 


515; Lundy v. Hanson, 26 P. 816, 16 
Colo. 267; Haliday v. Haliday, 56 
App:D.C. 179,111 E.(2d)-565;. Brown 


v. Brown, (Fla.) 143 So. 737; Temple- 
man v. Williams, 142 S.E. 534, 166 Ga. 
60; Lewers & Cooke y. Leong Hoon, 
29 Hawaii 364; Kinsch v. Kinsch, 181 
N.E. 315, 348 Ill. 446; Mosbacher v. 
Mees, 179. N.B. 488, 347 Ill. 112; 
Downs v. Mooney, 171 N.E. 617, 339 


Ill. 606; Geraghty v. Geraghty, 167 
N.B. 117, 335 Ill. 494; Falgowski v. 
Daniel, 164 N.E. 405, 333 Ill. 208; 


Niland v. Kennedy, 147 N.E. 117, 316 
Ill. 253; Katzing v. Wiegand, 122 N. 
BE. 97, 286 Ill. 646; Harrison v. Har- 
rison, 107 N.B. 128, 265 Ill. 432; Ska- 
hen v. Irving, 69 N.E. 510, 206 Til. 59Cs 
Bush v. Stanley, 13 N.E. 249, 122 tl. 


406; Wood v. McEvoy, 186 I1l.App. 
293; Spring v. Spring, 229 N.W. 147, 
210 Iowa 1124; Sayers v. Flack, 


(Iowa) 190 N.W. 965; 
Freiberg, 176 N.W. 791, 188 Iowa. 788; 
Kirkpatrick v. Greenland, 125 N.W. 
813, 147 Iowa 37; Lindley v. Martin- 
dale, 43 N.W. 233, 78 Iowa 379; Wood 


v. White, 122 A. 177, 123 Me. 139; 
Hughes v. McDougall, 119 A. 691, 143 
Md. 1; Howe v. Howe, 85 N.E. 945, 
199 Mass. BOS, wel 2k "Am.S.R. Biles 
Thomson vy. Thomson, (Mo.) 211 S.W. 
52; Badaracco v. Badaracco, (Mo.) 
202 S.W, 873; Shaw v. Shaw, 86 Mo. 
594; Doll v. Doll, 155 N.W. 226, 99 
Neb. 82; Friedman v. Goodin, (Nev.) 
299 P. 1017 [reh den 5 P. (2a) 1118]; 
Vigne v. Vigne, 130 A. 816, 98 N.J.Ea. 
274; De Rogatis v. Megaro, 108 A. 
114, 89 N.J.Eq. 588 [aff 106 A. 890, 89 
N.J.Eq. 588]; Battery Park Nat. Bank 
v. Hunt (Ch.) 91 A. 804, 83 N.J.Eq 

521 [aff 96 A. 1101, 84 N.J.Eq. 5011; 
Donadivo vy. Stanziale, 135 A. 330, 4 
N.J.Misc. 1017; Harris v. Harris, 100 


Sib, 7 126; 178 IN Cm 708 Grizzle v. 
Wright, 232) PRP. 947, (105. Okie "294. 
Star v. Star, 221 P. 721, 94 Okl. 225; 


Smith v. Barnes, 276 P. 1086, 129 Or. 


Tamingo v.°: 


[§§ 204-205 


husband,’7 or to establish a resulting trust for the 
sole benefit of plaintiff.*® 
evidence to rebut need not be as strong as the evi- 
dence to create a resulting trust.°® 1 


[§ 205] (2) Payment or Ownership of Purchase 
Money—(a) In General. The above rules apply in 
determining whether or not the evidence of the facts 
and circumstanees is sufficient to establish a result- 
ing trust from the transfer of property to one per- 
son, and the payment of the purchase money there- 
for by or for another,®°® such as from part payment 


It has been held that the 


138; Quinn v. Gormley, 153 A. 623, 
302 Pa. 360; Gates v. Keichline, 128 A. 
490, 282 Pa. 584; Walker v. Walker, 
(Pa.) 98 A. 890; Galbraith v. Gal- 
braith, 42 A. 683, 190 Pa. 225; Al- 
toona Coal, ete., Co. v. Burk; 33 A. 
326, 172 Pa. 53; Edwards v. Edwards, 
39 Pa. 369; Skarupski v. Sielinski, 
158 A. 176, 103 Pa.Super. 167; Mor- 
ris-v. Morris, 104 S.E. 546, 115 S.C. 
120; Linnel v. Hudson, 37 S.E. 927, 
59 S.C. 283; Goforth v. Goforth, 25 
S.E. 40, 47 S.C. 126; Texas Rice Land 
Co. v. Langham, (Tex.Civ.App.) 193 
S.W. 473; Hornbeck v. Barker, (Tex. 
Civ.App.) 192. S.W. 276; Keller v. 
Keller, (Tex.Civ.App.) 141 S.W. 581; 
Thielau v. Beaumont, (Tex.Civ.App.) 
22 S.W? 661; Cox vy. Cox, 27 S.E. 8345 
95 Va. 173; Womach v. Sandygren, 
164 P. 600, 96 Wash. 12; Awe v. Do- 
mer, I9% -NOW. 7185 183) Wiss 2685 
Voyer v. Lepage, 8 ‘Alta.L. 139. See 
Fox v. Kimball, 109 So. 465, 92 Fla. 
401 (evidence that complainant paid 
purchase price and took title in name 
of defendant sustained decree estab- 
lishing resulting trust in favor of 
complainant as to some iand and in 
favor of defendant as to other lan@). 


. [b] Evidence heid insufficient.— 
Higginbotham v. Boggs, 234 F. 253, 
148 C.C.A. 155 [rev 222 F. 714]; Caw- 
thon v. Jones, 113 So. 231, 216 Ala. 
260; Holt v. Johnson, 52 So. 323, 166 
Ala. 358; Butts v. Cooper, 44 So. 616, 
152 Ala. 375; Kerby v. Feild, 38 S.W. 
(2d) 308, 183 Ark. 714; Voss v. Voss, 
239 S.W. 1063, 158 Ark. 644; Schnei- 
der v. Bunn, 187 S.W. 625, 225 Ark: 
597; Hunter v. Feild, 169 S.W. 818, 
114 Ark. 128; Leggett v. Sutton, 
(Ark.) 18 S.W. 125; Arnold v. Loom- 
is, 148 P. 518, 170 Cal. 95; Lesem v. 
Terry, 265 P. 520, 89 Cal.App. 674; 
Root v. Kuhn, 197 P. 150, 51 Cal. App. 
600; Irvine v. Minshull, 152 P. 1150, 
60 Colo. 112; Freeman vy. Peterson, 
100° P.; 600, .45° Colo. 1023: Lefton ive 
Sterrett, 2 So. 837, 23 Fla. 565; De 
Loach v. Jefferson, 83 S.E. 122, 142 Ga. 
436; McDougall v. Servel, 293 P5905 
50 Idaho 9; Kedas v. Kedas, 174 N.E. 
894, 342 Ill. 680; Cogley v. Cogley, 
170 N.E. 208, 338 Ill. 400; Cohn v. 
Siegel, 165 N.E. 227, 334 Ill. 30; Sharp 
v. Sharp, 160 N.E. 140, 328 Ill. 564; 
Brooks v. Gretz, 153 N.E. 643, 323 


Ill. 161; Chechik v. Koletsky, 143 N. 
BH. 66, 31d. Tl; 433), 33) Ab Raaae 


Orear v. Farmers’ State Bank & Trust 
Co., 122 N.E. 68, 286 Ill. 454; Rem- 
inger v. Joblonski, 110 N.E. 903, 271 
Ill. 71; Kent v. Barger, 105 N.E. 741, 
264 Ill. 59; Stephens v. St. Louis Un- 
ion, Trust’ Co., 103 NB. 190, 260 snr 
364; Metropolitan Trust & Savings 
Bank v. Perry, 102 N.E. 218, 259 Il. 
183; Lord v. Reed, 98 N.E. 553, 254 
Ill. 350, Ann.Cas.1913C 139; Wells v. 
Messenger, 94 N.E. 87, 249 Ill. 72; 
Keuper v. Mette’s Unknown Heirs, 88 
N.E. 218, 239 Ill. 586; Stambaugh v. 
hung; 983 IN.H 92255 (2.32) Dll meter 
Schneider v. Becker, 17 N.E. 31, 125 
Til. 10935 «Corder, vy. Corder) 16" Nee: 
107, 124 Il. 229; McQuaide v. Mc- 
Quaide, 168 N.E. 500, 92 Ind.App. 370; 
Beyer v. Trusler, 169 N.B. 362, 91 Ind. 


en 55 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by one joint purchaser and transfer of title to the 
other,*t from payment of the purchase price as a 
loan or advance for another and transfer of title 
to the lender as security,®? or from the payment of 
fiduciary funds for a transfer made either to the 
The proof must be 
of facts contemporaneous with the conveyance and 


fiduciary or to a third person.?* 


App. 157; Brown v. White, 67 N.E. 
273, 32 Ind.App. 100; Wagner v. Wag- 
ner, 224 N.W. 583, 208 Iowa 1004; 


Grout v. Fairbairn, 215 N.W. 963, 204 
Iowa 727; Mangan v. Bradac, 179 N. 
W. 619, 190 Iowa 868; Cooper v. Ol- 
son, 150 N.W. 1028, 170 Iowa 141; Bet- 
tinger v. Bettinger, 150 N.W. 1025, 
169 Iowa 40; Henninger v. McGuire, 
125 N.W. 180, 146 Iowa 270; Gold- 
smith v. Alexander, 63 N.W. 360, 94 
Iowa 742; Acker v. Henry Clay Oil 
Co., 245 S.W. 6, 196 Ky. 508; Size- 
more v. Davidson, 208 S.W. 810, 183 
Ky. 166; Hatfield v. Cline, 137 S.W. 
212, 143 Ky. 565; Anderson v. Gile, 


78 A, 370, 107 Me. 325;° Vogel v. Vo- 
gel, 145 A. 370, 157 Md. 147; Brennan 
Vea Wurkiny Wi25- AL) 4ASds 767 Mids, 455 


Livermore v. Aldrich, 5 Cush. (Mass.) 
431; La Rue v. La Rue, 294 S.W. 723, 
317 Mo. 207; Jacks v. Link, 236. S.W. 
10, 291 Mo. 282; Thomson v. Thomson, 
(Mo.) 211 S.W. 52; Easter v. Easter, 
151 S.W. 413, 246 Mo. 409; Stevenson 
v. Haynes, 119 S.W. 346, 220 Mo. 199; 
Goodman v. Crowley, 61 S.W. 850, 161 
Mo. 657; Reed v. Painter, 31 S.W. 919, 
129 Mo. 674; Adams v. Burns, 10 S. 
W. 26, 96 Mo. 361; MacGinniss Real- 
ty Co. v. Hinderager, 206 P. 436, 63 
Mont. 172; Anderson v. South Omaha 
Land Co., 53 N.W. 984, 35 Neb. 785; 
Aeschbach v. Bailey, 159 A. 700, 110 


N.J.Eq. 120; Silverman v. Kluss- 
mann, 130 A. 376, 98 N.J.Eq. 101; Sil- 
verman v. Klussman, 126 A. 323, 96 


N.J.Eq. 621 frev 124 A. 517, 96 N.J.Eq. 
224]; Phillips v. Phillips, 86 A. 949, 
81 N.J.Eq. 459 faff 91 A. 1070, 83. N.J. 
Wea, s45)3, Lewnry lv. Livy; 69¢A. 0172, 
73 N.J.Eq. 387; Jones v. Beekman, (N. 
J.Ch.) 47 A. 71; White v. Mayo, 299 
P; 1068, 35 N.M. 430; Robinson v. 
Rodgers, 169 N.Y.S. 701, 182 App.Div. 
830; In re McArdle’s Estate, 250 N. 
Y.S. 276, 140 Misc. 257; Mullin v. No- 
lan ylicleNeY.o. Sia, ~Nishtotzyv. Ul= 
mer, 6 Ohio Dec. (Reprint) 770, 8 Am. 
L.Rec. 26; Lindsay v. Britt, 280 P. 
609, 138 Ok]. 163; Holohan v. Mc- 
Caren ya 2d eet S,. uO Ors oie Prou= 
ty -v. Burroughs, 164, P. 187, 83. Or. 
660; Howell v. Howell, 152 P. 217, 77 
Or. 539; Bucia v. Bucia, 160 A. 140, 
105 Pa.Super. 36; Storke v. Wayne 
Brewing Co., 83 Pa.Super. 334; Santa 
Juana v. Del Rosario, 50 Philippine 


110; Larisey v. Larisey, 77 S.H. 129, 
93 S.C. 450; Wallace v. Dunton, 139 
N.W. 345, 30 S.D. 598; Joswiak v. 


Joswiak, (Tex.Civ.App.) 237 S.W. 988; 
Vaello v. Rodriguez, (Tex.Civ.App.) 
218 S.W. 1082; Blumenthal v. Nuss- 
baum, (Tex.Civ.App.) 195 S.W. 275 
[aff (Commn.App.) 221 S.W. 944]; 
Jordan v. Jordan, (Tex.Civ.App.) 154 
S.W. 359; Erp v. Meachem, 130 S.W. 
230, 61 Tex.Civ.App. 71; Hutzler v. 
Groff, (Tex.Civ.App.) 48 S.W. 206; 
Lee v. Nelson, 251 P. 371, 68 Utah 
575; Clary v. Spain, 89 S.H. 130, 119 
Wale oan luce ve EH. nhl ML OtUs és iCo;, 
75 S.B. 146, 113 Va. 618; Croup v. De 
Moss, 138 P. 671, 78 Wash. 128. See 
Torp v. Clemons, 142 P. 1115, 87 Nev. 
474 (in a suit to establish a result- 
ing trust in corporate stock, evidence 
held insufficient to sustain a finding 
that the trust existed as to more than 
fifty shares of the stock). 


[c] Evidence must be sufficient in 
such cases to show facts and circum- 
stances inconsistent with the idea of 
an absolute purchase in order to es- 
tablish a resulting trust. Clement v. 
Clement, 54 N.C. 184. 

* 


TRUSTS 


Wife. 


Wires 


[d] Evidence which is indefinite 
as to the property referred to, and as 
to what extent the alleged investment 
of the money was made in the prop- 
erty, is insufficient to establish a re- 
Sulting trust on the grounds of pay- 
ment of the purchase money. Cuming 
v. Robins, 39 N.J.Eq. 46. 


[e] Evidence that alleged benefici- 
ary quitclaimed to others does not 
tend to prove that he had any inter- 
est in property, the legal title to 
which is in another. Cunningham v. 
panning hare, 101 N.W. 470, 125 Iowa 


91. See cases infra this note. 


[a] Evidence held sufficient.— 
Lasker-Morris Bank & Trust Co. v. 
Gans, 200 S.W. 1029, 182 Ark. 402, 
Camden y. Bennett, 41 S.W. 854, 64 
Ark. 155; Goodnight v. Goodnight, 115 
S.B. 496, 154 Ga. 789; Hoverstock v. 
Rogers, 144 S.W. 4838, 239 Mo. 430; 
Wrightsman v. Rogers, 144 S.W. 479, 
239 Mo. 417; A'hrens v. Simon, 164 N. 
W. 1051, 101 Neb. 739; Leggett v. Leg- 
gett, 88 N.C. 108; Coolidge v. Smith, 
5 Ohio N.P.N.S. 481; Harrold v. Lane, 
53 Pa. 268. 


[b] Evidence held 
J. A. Owens & Co. v. Blanks, (Ala.) 
144 So. 35; Halloran v. Greene, 300 
BP) 469) ila CalAp pa OS du= *SeOtl sivs 
White, 91 P. 487, 50 Or. 111; Gooding 
v. Broadway Baptist Church, 125° A. 
211, 46 RI. 106. 


4 
92. See cases infra this note. 


[a] Evidence held _ sufficient.— 
Murchison vy. Murchison, 246 S.W. 499, 
156 Ark. 403; Webb v. Vercoe, 258 P. 
1099, 2012 Galonwb4.0 54s AER 12 0.0% 
Ward v. Matthews, 14 P. 604, 73 Cal. 
13% ;CrozierLav. Soquel) (281-2 7by -698, 
101 Cal.App. 402; Stern v. Howell, 127 
S.E. 776, 160 Ga. 261; Lewis v. Lewis, 
33 P. 38, 3 Idaho 645; Scott v; Beach, 
50) IN. 196, 172 DW 2933) escholz <v. 
Hoth, 146 P. 339, 94 Kan. 205; Seddon 
Vii Pickard l3hyrAg 54 eo” IN. SE ae 
241; Buchanan vy. Buchanan, 17 S.E. 
218, 38 S.C. 410; Dupree v. Hstelle, 
(Tex.) 10 S.W. 93; Hirshfeld v. How- 


insufficient.— 


ard, (Tex.CiviApp.) 59 S.W.. 55, 60 
S.W. 806. 
[b] Evidence held insufficient.— 


Jordan v. Garner, 13 So. 678, 101 Ala. 
411; Womack v. Duckworth, 236 S.W. 
833, 158 Ark. 644; Towle v. Wads- 
worth, 30 N.E. 602, 35 N.E. 73, 147 Ill. 
80; Zulver v. Murray, 114 A. 896, 139 
Md. 242; Hisenberg v. Goldsmith, 
113 P. 1127, 42 Mont. 568; Brenner 
v. Brener, 29 Pa.Dist. 23. 


93. See cases infra this note. 


[a] Evidence held sufficient.—Gla- 
zier v. Everett, 112 N.H. 1009, 224 
Mass. 184; Perkins v. Nichols, 11 


Allen (Mass.) 542; Prewitt v. Prewitt, 
87 S.W. 1000, 188 Mo. 675; Phillips v. 
Yon, 39 S.B. 618, 61 S.C. 426 (in favor 
of ward). 


[b] Evidence held insufficient.— 
Burke v. Andrews, 8 So. 369, 91 Ala. 
360; Piggott v. Brown, 243 P. 626, 79 
Colo. 11; McCarthy v. McCarthy, 124 
N.E. 578, 280 Ill. 365; Moore v. Taylor, 
96 .N. BE. 92295) 251501 468: Greer ov. 
Walker, 42 Ill. 401; Edmondson v. 
Friedell, 163 N.E. 89, 200 Ind. 298; 
Benson Lumber Co. v. Thornton, 240 
NSW) 26515 1355 Minn! 230,81 ALR. 
981; Bunel v. Springfield Sav. Bank, 
(Mo.) 101 S.W. 78; Bunel v. Nester, 
101 S.W. 69, 203 Mo. 420; Phillips v. 
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not of facts preceding or following that time.®* 


[§ 206] (b) Payment by Husband and Title in 
The foregoing rules®® apply where. it is 
sought to establish a resulting trust where the pay- 
ment of the purchase money was made by a hus- 
band and the title was taken in the name of his 


Overfield, 13 S.W. 705, 100 Mo. 466; 
Meagher v. Harrington, 254 P. 432, 
78 Mont. 457; Berla v. Strauss, 75 
IX USE CS NEA fel oy OMe Saas. Web augetes oye 
Darling, 58 A. 477, 209 Pa. 254; Moor- 
man v. Arthur, 18 S.E. 869, 90 Va. 455, 
Burrows v. Williams, 100 P. 340, 52 
Wash. 278. 


94. Mullen v. Mullins, 130 A. 632, 
98 N.J.Eq. 727; Mullen v. Mullins, 
130 A. 628, 98 N.J.Eq. 728. 


Admissibility of evidence of facts 
and circumstances subsequent to con- 
veyance see supra § 201. 


95. See supra § 205. 
96. See cases infra this note. 


[a] Evidence held  sufficient.— 
Mann v. Mann, 260 S.W. 731, 164 Ark. 
43; Hubbard v. McMahon, 176 S.W. 
122, 117 Ark. 563; Harbour v. Harbour, 
146 S.W. 867, 103 Ark. 273; Hines v. 
Baker, 299 P. 5, 89 Colo. 1; Foster v. 
Berrier; $9 P4787; 39 Colo. 3983 (Jonn 
Vv. Jiohn,” #53, INJHS7 368) (322) Te 2o6: 
Reid v. Reid, 143 N.B. 392, 312 Ill. 53; 
Dorman y. Dorman, 58 N.E. 235, 187 
Ill. 154, 79 Am.S.R. 210; Hermann v. 
Hermann, 188 N.W. 806, 193 Iowa 
1201; ' Hagan v. Powers, 72 °N.W.. (ih 
103 lowa 593; Smith v. Smith, 184 N. 
W. 501, 215 Mich. 556; File v. Conzel- 
man, 187 P. 878, 106 Kan. 345; Holmes 
v. Holmes, 123 So. 865, 154 Miss. 713; 
Thierry v. Thierry, 249 S.W. 946, 298 
Mo. 25; Shotwell v. Stickle, 90 A. 
246, 83 N.J.Eq. 188; Yetman v. Hedge- 
man, 88 A. 206, 82 N.J.Eq. 221; Kov- 
ner v. #ovner, 235 N.Y.S. 593, 134 
Misc. 631; Flanner v. Butler, 42 S.E. 
547, 131 N.C. 155; Neppach v. Norval, 
240) P.' 883, 242 P.~605, 116 Ore 598. 
Cetenich v. Fuvich, 102 A. 817, 41 R.I. 
107; sEhudson, v..,White,, 23) PAS 5a 
Ral 5193" Hickson fy; Culbert, 1020 Nn. 
W. 774, 19 S.D. 207; Anderson v. Cer- 
cone, 180 P. 586, 54 Utah 345; Ludwick 
Jagr ee MS Oh TMM WAV 


[b] Evidence held insufficient.— 
Collins v. Collins, 2 S.W.(2d) 41, 176 


Ark. 12; Norsworthy v. Hicks, 281 S. 
W. 660, 170 Ark. 877; Dillard v. Bat- 
tle, 266 S.W. 80, 166 Ark. 241; Doyle 


v. Davis, 192) S.W. 229, 127 Ark. 302; 
Hall v. Cox, 149 S.W. 80, 104 Ark. 303; 
Carpenter v. Gibson, 148 S.W. 508, 
104 Ark. 32; Chambers v. Michael, 74 
S.W. 516, 71 Ark. 373; Smith v. Sther- 
man, 269 P. 169, 204 Cal. 601; Ciffo, 
v. Ciffo, 44 App.D.C. 217 [cert den 36 
S.Ct. 448, 241 U.S. 660, 60 L.Ed. 1226]; 
Wies v. O’Horow, 169 N.E. 168, 337 Ill. 
267; Tritchler v. Anderson, 165 N.E. 
641, 334 Ill. 211; Dodge v. Thomas, 
LOM IN Eos 2615, 12.66) Ly 7/65. Amn Gas, 
LOWS © wilh One eet oN pel On S Onney Rac eG 
HE. 774, 159 Ill. 244; Smith v. Smith, 
33 N.E. 35, 144 Ill. 299; Maxwell v. 
Maxwell, 109 Il]. 588; Wright v. 
Wright, 179 N.W. 100, 189 Iowa 921; 
Mossestad v. Mossestad, 167 N.W. 83. 
183 Iowa 311; Hays v. Dean, 164 N.W. 
770, 182 Iowa 619; Rogers v. McFar- 
land, 56 N.W. 504, 89 Iowa 286; 
Powell v. Mackenzie, 112 A. 290, 137 


Md. 266; Johnson v. Johnson, 53 A. 
792, 96 Md. 144; Groff v. Rohrer, 35 
Md. 327; Dwyer v. Dwyer, 176 N.E. 


619, 275 Mass. 490; Medlin v. Morris, 
148 S.W. 85, 243 Mo. 260; McKee v. 
Downing, 124 S.W. 7, 224 Mo. 115; 
Viers v. Viers, 75 S.W. 395, 175 Mo. 
444; Clary v. Fleming, 198 P. 546, 60 
Mont. 246; Veeder v. McKinley-Lan- 
ning L. & T. Co., 86 N.W. 982, 61 Neb. 


\ 
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[§ 207] (c) Payment by Parent and Title in 
Child. The rules hereinbefore stated®* apply in de- 
termining the existence of a resulting trust where 
there is a payment by a parent and transfer to a 
While evidence that the placing of the 
title to the property in the wife or child as a gift 
would have the effect of stripping the husband or 
father of all his property and leaving him penni- 
less at an advanced age may tend strongly to estab- 
lish a resulting trust,®® it is not conclusive. 


child.®® 


892; Gorrell v. Gorrell, 127 A. 346, 
97 N.J.Eq. 367, 2 N.J.Misc. 871; Board 
of Missions and Church Extension 
of Protestant Episcopal Church in 
Diocese of Newark v. Hebble, 122 A. 
692, 95 N.J.Eq. 117; McGee v. McGee, 
$6 A. 406, 81 N.J-Eq..190 [rev 79 A. 
268, 78 N.J.Eq. 430]; Lipp v. Fielder, 
66 A. 189, 72 N.J.Eq. 439; Schmitz v. 
Schmitz, 254 N.Y.S. 109, 234 App.Div. 
73; McCahill v. MecCahill, 25 N.Y.S. 
219, 71 Hun 221; Diamond v. Talbot, 
205 N.Y.S. 309, 123 Misc: 339; Coe v. 
Coe, 145 P. 674, 75 Or. 145; De Ro- 
boam v. Schmidtlin, 92 P. 1082, 50 Or. 
388; Gassner v. Gassner, 124 A. 4838, 
280 Pa. 313; Knecht v. Reichard, 60 
Pa.Super. 273; Wylie v. Mansley, 6 
Pa.Co. 205; Bucknell v. Johnson, 163 
N.W. 683, 39 S.D. 212; Boyd v. Boyd, 
155 S.E. 303, 109 W.Va. 766; Deck v. 
Tabler, 23 S.H. 721, 41 W.Va. 332, 56 


Am.S.R. 837; Trumbell v. Trumbell, 
PAEREO, ails 
[c] Ilustrations.—(1) The _ pre- 


sumption of an advancement and not 
of a resulting trust, where the hus- 
band pays for land conveyed to the 
wife, is not rebutted by evidence that 
the husband entered into possession 
of the land, improved it, paid the 
taxes, and occupied it with his wife 
as a homestead, as his own property. 
Fry v. Morrison, 42 N.B. 774, 159 Ill. 
244; Maxwell v. Maxwell, 109 Ill. 
588. (2) So, a husband’s conduct in 
managing and improving the property 
as he would his own is consistent with 
the presumption of an advancement. 
Chambers v. Michael, 74 S.W. 516, 71 
Ark. 373. (3) But such presumption 
is overcome by evidence of the hus- 
band’s control and improvement, to- 
gether with her repeated admissions 
that the land is his, and his own evi- 
dence as to his intention. Hagan v. 
Powers, 72 N.W. 771, 103 Iowa 593. 


{d] Uncontradicted testimony of 
husband.—W'here land is purchased 
by a husband with his separate funds 
and the deed is taken in the name of 
the wife, the court may disbelieve un- 
contradicted testimony of the husband 
that he did not intend to make a gift 
of the land to his wife, and base its 

*decision on the presumption that a 
gift was intended. Kennedy v. Ken- 
nedy, (Tex.Civ.App.) 210 S.W. 581. 


[e] Proof of fact that husband 
paid consideration for conveyance will 
not establish resulting trust in his 
favor without further proof that such 
was the intention at the time of the 
conveyance. Dwyer v. Dwyer, 176 N. 
BH. 619, 275 Mass. 490. 


97. See supra § 205. 
98. See cases infra this note, 
[a] Evidence held _  sufficient.— 


Stacy v. Stacy, 300 S.W. 437, 175 Ark. 


TOocm UI val view ELAIMSON, Ome iell Oy 6, 
Cole, 267: “aliday wv. Haliday. 56 
Ape D.C2 79 0 ld esd) bGo. O-Don= 


nell v. O’Donnell, 135 N.E. 28, 303 Ill. 
81; Skahen v. Irving, 69 N.H. 510, 206 
Ill. 597; Small v. Hatch, 52 S.W. 190, 
151 Mo. 300 (father-in-law); Hoppin 
v. Lang, 263 P. 421, 81 Mont. 330; Mc- 
Quay v. McQuay, 263 P. 683, 81 Mont. 
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owner.” 


So, the | husband. 


S113 Peer Vv. ‘Peer, 11 INI. Eae 432 
(holding that the fact that the parent 
remained in uninterrupted possession 
for fifty years, claiming title under a 
written agreement, under which she 
had entered into possession, is a con- 
clusive rebuttal of the presumption of 
advancement); Epstein v. Ratkosky, 
129) Av 53, 9283) Pal 168; Bernger v: 
Bernger, 15 Pa.Dist. 921; Hawley v. 
Geer, (Tex.) 17 S.W. 914; Sykes v. 
Sykes, (Tex.Civ.App.) 261 S.W. 797; 
Bransom v. Bransom, 144 S.E. 613, 151 
Va. 603; In re Hammer’s Estate, 260 
P, 532, 145 Wash. 322. 


[b] Evidemce held insufficient.— 
Mayers v. Lark, 168 S.W. 1093, 113 
Ark. 207, Ann.Cas.1915C 1094; Keith 
v. Wheeler, 151 S.W. 284, 105 Ark. 
318; Daniel v. Sisnero, 292 P. 518, 109 
Cal.App. 8; Miller v. Miller, 255 P. 
1099, 82 Cal.App. 657; Rossiter v. 
Shulz, 185 P. 997, 43 Cal.App. 716; Doll 
v. Gifford, 56 P. 676, 13 Colo.App. 67; 
Brown v. Brown, (Fla.) 143 So. 737; 
Link v. Emrich, 178 N.E. 480, 346 Ill. 
238; Graves v. Garard, 90 N.H. 22, 44 
Ind.App. 712; Kelley v. Kelley, 177 N. 
W. 45, 189 Iowa 311; Luckhart v. 
Luckhart, 94 N.W. 461, 120 Iowa 248; 
Murphy v. Hanscome, 40 N.W. 717, 76 


Iowa 192; ayne v. Layne, 90 S.W. 
555, 28 Ky... 810; Quillen v. Bell, 149 
A. 462, 158 Md. 677; Kennedy v. Mc- 


Cann, 61 A. 625, 101 Md. 643; Brown 
v. Brown, 128 N.W. 196, 163 Mich. 
341; Gaugh v. Gaugh, 11 S.W.(2d) 739, 
321 Mo. 414 [foll Seehorn y. Gaugh, 11 
S.W.(2d) 750]; Thomson vy. Johnston, 
(Mo.) 260 S.W. 100; Blake v. Blake, 
(Mo.) 226 S.W. 837; Hunnell v. Zinn, 
(Mo.) 184 S.W. 1154; Moore v. Moore, 
58 N.Y.S. 905, 42 App.Div. 92; Snider 
i, Mohnnson,= 35° P:. 846, 125) Or. S28" 
Neureuter v. Scheller, 112 A. 776, 270 
Pa. 80; Moyer’s Appeal, 14 A. 253, 10 
Pa.Cas. 426; Paulson v. Paulson, 145 
A. 312, 50 R.I. 86; Adley v. Pletcher, 
104 P: 167, 55 Wash. 82. 


99. Dodge v. Thomas, 107 N.E. 261, 
266 fll uo.) Ann. Casalol5Cs 1007s 


1. Dodge v. Thomas, supra. 
Dodge v. Thomas, supra. 
See supra § 205. 

See cases infra this note, 


[a] Evidence held sufficient.—Rhea 
v. Thomson, 1 Pi(2d) 1091, 115. Cal. 
App. 466; Thomson v. Thomson, 254 
P. 644, 81 Cal.App. 678; Rolofson v. 
Malone, 146 N.B., 169, 815 Ill. 276; 
Crawford y. Hurst, 138 N.E. 620, 307 
Ill. 248; Rush v. Rush, 136 N.E. 808, 
304 Ill. 558; Hyatt v. First Nat. Bank, 
187 N.W. 949, 193 Iowa 593; Freeborn 
v. Servis, 165 N.W. 178, 182 Iowa 1350; 
In re Mahin’s Estate, 143 N.W. 420, 
161 Iowa 459; Cooper v. Iowa Trust & 
Savings Bank, 128 N.W. 373, 149 Iowa 
336; Starbuck v. Kingore, 210 P. 930, 
112 Kan. 102; Williams v. Scott; 288 
S.W. 672, 216 Ky. 688; Williams v. 
Williams, 76 S.W. 4138, 25 Ky.L. 836 
[mod 77 S.W. 184, 25 Ky.L. 1085]; 
Shrader v. Shrader, 81 So. 227, 
Miss. 526; Roberts v. Roberts, (Mo.) 
291 S.W. 485; Lewis v. Lewis, (Mo.) 
225 S.W. 974; Belfast Inv. Co. v. Cur- 
ry, 175 S.W. 201, 264 Mo. 483; Rob- 


[§§ 207-208 


mere possession and improvement of the property, 
as well as the payment of taxes by the husband or 
father, is not conclusive as to his being the beneficial 


[§ 208] (d) Payment by Wife and Title in Hus- 
band. The rules already stated* apply in determin- 
ing the sufficiency of evidence to establish a re- 
sulting trust in property purchased with the funds 
of the wife where title is taken in the name of the 


bins v. Robbins, 167 S.W. 502, 258 Mo. 
175; Freeland v. Williamson, 119 S. 
W. 560, 220 Mo. 217; Havens v. Bliss, 
26 N.J.Eq. -363; Exchange Trust Co. 
v. Godfrey, 261 P. 197, 128 Okl. 108; 
Hay v. Martin, 14 A. 333, 2 Mon. (Pa.) 
526; Orr v. Orr, 22 Pa.Dist. 887; Lin- 
nel v. Hudson, 87 S-E. 927; 59°S:¢ 
283; Denny. v. Schwabacher, 104 P. 
137, 54 Wash. 689, 132 Am.S.R. 1140; 
Hummell v.. Marshall, 133 S.E. 361, 
101 W.Va. 639. 


[b] Evidence held insufficient.— 
In re Teter, 173 F. 798 [aff 179 F. 655, 
103 C.C.A. 213]; Miles v. Rhodes, 131 
So. 633, 222 Ala. 208; Holloway v. 
Wilkerson, 43 So. 731, 150 Ala. 297; 
Chaffin v. Crow, 32 S.W.(2d) 155, 182 
Ark. 621; Davis v. Gilmore, 280 S.W. 
7, 170 Ark. 1193; Gordon v. Claridy, 
218 S.W. 195, 142 Ark. 184; McBroom 
v. McBroom, 180 S.W. 210, 120 Ark. 
631; Steward v. Hackler, 173 S.W. 
425, 117 Ark. 655; Colegrove v. Cole- 
grove, 116 S.W. 190, 89 Ark. 182) 131 
Am.S.R. 825 Harris sv. (larris; (69. 
23, 136 Cal. 379 (funds of unlawful 
wife); Fagan v. Troutman, 138 P. 442, 
25 Colo.App. 251 [rev on reh 135 P. 
122, 24 Colo.App. 473]; Hummel v. 
Villmow;, 17:9 NE 438, “3477 Cease 
Baughman v. Baughman, 119 N.E. 49, 
283 Ill. 55, Ann.Cas.1918E 895; Akin 
v. Akin, 114 N.E. 908, 276 Ill. 447; 
Brooks v. Brooks, 113 N.E. 919, 275 
Ill. 23; Keuper v. Mette, 88 N.E. 218, 
239 Ill. 586; Dick v. Dick, 50 N.B. 142, 
172 Ill. 578; People’s Bank & Trust 
Co. v. Mills, 139 N.E. 145, 193 Ind. 1313 
Miller v. Blackburn, 14 Ind. 62; Hyatt 
v. First Nat. Bank, 187 N.W. 949, 193 
Iowa 593; Oslund v. Peterson, (Iowa) 
160 N.W. 899; Lillie v. Owen, 126 N. 
W. 188, 147 Iowa 290; Shupe v. Bart- 
lett, 77 N.W. 455, 106 Iowa 654; Dunn 
v. Portsmouth Sav. Bank, 72 N.W. 
687, 103 Iowa 538; Masters v. Mas- 
ters, 300 S.W. 894, 222 Ky. 427; Sar- 
gent v. Sargent, 289 S.W. 1105, 217 
Ky. 507; Deaver-Kennedy Co. v. Coop- 
er, 224 S.W. 1053, 189 Ky. 366; Couch 
v. Sizemore, 106 S.W. 801, 32 Ky.L. 
641; Drucker v. Drucker, 167 N.E. 638, 
268 Mass. 334; Sirianni v. Devaney, 
244 N.W. 216, 260 Mich. 26; Harrel- 
son v. Harrelson, 263 S.W. 107, 304 
Mo. 250; Spradling v. Spradling, 
(Mo.) 222 S.W. 813; Williams v. Keef, 
145 S.W. 425, 241 Mo. 366; Clay v. 
Walker, (Mo.App.) 6 S.W.(2d) 961; 
Cassity v. Cassity, (Mo.App.) 240 S. 
W. 486; Vigne v. Vigne, 130 A. 816, 
98 N.J.Eq. 274; Malone v. Romano, 
127 A. 91, 95 N.J.Eq. 291; Wilhelm v. 
Wilhelm, 270 BP.) 516," 126 "Or, “Sgise 
Barnes v. Spencer, 153 P. 47, 79 Or. 
205; Byers v. Ferner, 65 A. 620, 216 
Pa. 233; Crawford v. Thompson, 21 
A. 994, 142 Pa. 551; Rogers v. Rog- 


ers,. 29 S: Ee 812, 52 SiGe 388) “levy: we 
Acklen, 2 Tenn.Ch.A. 201; Davis v. 
Southern Distributing Co., 139 S.E. 


495, 148 Va. 779; Kline v. Kline, 48 S. 
BH. 882, 103 Va. 263; Throckmorton v. 
Throckmorton, 22 S.E. 162, 91 Va. 42; 
Sa v. Graham, 21 P. 694, 3 Wyo. 
211. 

{c]. TWlustrations.—(1) Testimony 
of the husband that he used the funds 
of the wife, held by him as her sepa- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§§ 209-210] 


[§ 209] (e) Payment by Child and Title in Par- 
ent. The foregoing rules® have been applied in de- 
termining whether the evidence is sufficient to estab- 
lish a resulting trust where the payment of the 
purchase* money is made by a child and title is 


taken in the name of a parent.® 


[§ 210] (f) Fact of Payment of, or Ownership of, 


Purchase Money—aa. In General. 


inbefore stated’ apply with regard to the weight 


rate estate, to purchase land, is not 
sufficient alone to raise a resulting 
trust in her favor in the land. Levy 
Vv. Acklen,” 2 Tenn.Ch.A. 201: (2) 
Where a husband bought realty with 
his wife’s money, and took title in his 
own name, the presumption of gift to 
him may be rebutted by showing that 
the wife did not know title was so 
taken, that the husband lived only a 
short time thereafter and had de- 
clared that the property belonged to 
the wife and that he was going to 
convey it to her and was preparing to 
do so shortly before he died. Hum- 
mell v. Marshall, 133 S.E. 361, 101 W. 
Va. 639: 


{d] Mere evidence that wife loaned 
money to her husband at the time of 
the purchase cannot sustain her claim 
that a farm, title to which was taken 
in his name, was purchased for her 
by him, and that there was a trust 
resulting in her favor from her pay- 
ment of the purchase money. In re 
Cornman, 46 A. 940, 197 Pa. 125. 


[e] That wife, as administratrix, 
listed land in inventory of her hus- 
band’s estate and was allowed credits 
for taxes paid thereon should not 
have much weight against clear and 
undisputed evidence that the land was 
purchased for her. Freeland v. Wil- 
liamson, 119 S.W. 560, 220 Mo. 217. 


{f] Testimony of husband and 
wife.—(1) Uncorroborated testimony 
of a husband and wife is insufficient 
to establish a resulting trust in land 
in her favor, where it is claimed that 
he purchased the land with her means, 
and took the conveyance to himself. 
Gates v. Card, 24 S.W. 486, 93 Tenn. 


334; Page v. Gillentine, 6 Lea (Tenn.) 
240; Hornsby v. City Nat. Bank, 
(Tenn.Ch.A.) 60 S.W. 160. (2) But 


corroboration of the testimony of the 
husband and wife on some very im- 
portant points, one of them being 
vital, although not going to every 
particular of the testimony, is suffi- 
cient to engender confidence in the 
rest of their evidence and to meet the 
requirements of the rule that the con- 
science of the court should be fully 
satisfied that the facts relied on to 
raise the trust are true, and sufficient 
to create the trust. Burnett v. Camp- 
bell County, 1 Tenn.Ch.A. 18. 


5. See supra § 205. 
6. See cases infra this note. 


[a] Evidence held  sufficient.— 
Greer v. Greer, 244 S.W. 471, 155 Ark. 
235; Murphy v. Sampson, 174 N.E. 
393, 343 Ill. 305; Forsland v. Gorman, 
45 Na. 187, ois Tle 2525, Rickes wv. 
Rickes, 141 N.E. 486, 81 Ind.App. 533; 
Taylor v. Walker, 220 P. 518, 114 Kan. 
614: Stevens v. Hicks, 113 P. 1049, 


84 Kan. 251; State v. Wingert, 104 A. 
Aarne Lec Md. 605; Stevens v. Fitz- 
patrick, 1S Siwee 5s 24185 Mo.> 708; 


Craig v. Craig, 247 P. 67, £14. Ok1.1302" 
Christensen v. Williams, 97 P. 219, 34 
Utah 127. 


{[b] Evidence held 
Nevils v. Union Trust Co., 163 S.W. 
162, 111 Ark. 45; Buell v. Buell, 214 
P. 844, 191 Cal. 53; Kinsch v. Kinsch, 
181 N.E. 315, 348 Ill. 446; Brooks v. 
Gretz, 153 N.E. 6432, 323 Ill. 161; Mar- 
cilliat v. Marcilliat, 25 N.E. 597, 125 


insufficient.— 
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and sufficiency of the evidence as to the fact of 
payment or ownership of the money or assets with 
which the property in which the trust is claimed 


They therefore apply in determin- 


ing whether or not such money or assets, or a part 


thereof, were paid by, or belonged to, the person 
claiming the benefit of the trust,* as whether or not 


The rules here- 


Ind. 472; Makeever v. Yeoman, 121 N. 
BE. 672, 69 Ind.App. 324; Adams _ v. 
Cras, 27 INOW lO2)., LAS Losara,. 7 ibs 
Malley v. Malley, 96 N.W. 751, 121 
Iowa 237; Hall v. Hall, 234 S.W. 173, 
149 Ky. 669; Vogel v.. Vogel, 145 A. 
370, 157 Md. 147; Quinn v. Quinn, 157 
N.E. 641, 260 Mass. 494; Leary v. 
Corvin, 60 N.Y.S. 563, 29 Mise. 68, 30 
N.Y.Civ.Proc. 38 [rev for error in ex- 
cluding evidence 71 N.Y.S. 335, 63 
App.Div. 151]; Bonner v. Ogilvie, 58 
S.W. 1027, 24 Tex.Civ.App. 237; Her- 


LILOLVd Vv. Elerritorad: iso PP. 22.) is 
Wash. 429; Metcalfe v. Sackman, 120 
P. 84, 66 Wash. 580; Campbell v. 
Campbell, 14 B.C. 354. 


7. See supra § 205. 


8. [a] Evidence held sufficient.— 
Williams v. Stone, 25 F.(2d) 588; 
Heflin v. Heflin, 113 So. 535, 216 Ala. 
519; Gerety v. O’Sheehan, 99 P. 545, 
9 Cal.App., 447; Falgowski v. Daniel, 
164 N.E. 405, 333 Ill. 208; Niland v. 
Kennedy, 147 -N. HE. 1179 396.111... 2535 
Katzing v. Wiegand, 122 N.E. 97, 286 
Ill. 646; Harrison v. Harrison, 107 N. 
E. 128, 265 Ill. 432; Skahen v. Irving, 
GO Ni Be 510206 ld 97 50 Springer wv. 
Springer, 2) Ni. 52%, 214 Tl. 550; 
Spring v. Spring, 229 N.W. 147, 210 
Jowa 1124; Kirkpatrick v. Greenland, 
125 N:W.. 813, 147 lowa 37; Hines v. 
Light, 49 N.W. 105, 83 Iowa 737; Hat- 
field v. Cline, 137 S.W. 212, 143 Ky. 
565; National Mahaiwe Bank y. Bar- 
ry, 125 Mass. 20; Badaracco v. Bada- 
racco, (Mo.) 202 S.W. 373; Freeland 
v. Williamson, 119 S.W. 560, 220 Mo. 
217; Stevenson v. Smith, 88 S.W. 86, 
189 Mo. 447; Cassity v. Cassity, (Mo. 
App.) 240 S.W. 486; Lyford v. Thurs- 
ton, 16 N.H. 399; Bryant v: Allen, 67 
N.Y.S. 89, 54 App.Div. 500 [motion 
den 60 N.E. 1107, 166 N.Y. 637]; Har- 
ris WwW. Harris lOO S.Bs h25s Lise uN, 
7; Coolidge v. Smith, 5 Ohio N.P.N.S. 


481; Grizzle v. Wright, 232 P. 947, 
105 Ok 294 Star v.iStare22..P. 2d, 
94 Okl. 225; Smith v. Barnes, 276 P. 


1086, 129 Or, 138; Galbraith v. Gal- 
braith, 42 A. 683, 190 Pa. 225; Gaines 
v. Drakeford, 27°S.E. 960,51 S!iC.37; 
Bills! vio Billi CS3D)) 2385 N. Wi 769): 
Sing You v. Wong Free Lee, 92 N.W. 


1073, 16 S.D. 383; Texas Rice Land 
Co. v. Langham, (Tex.Civ.App.) 193 
S.W. 473; Hornbeck v. Barker, (Tex. 


Civ.App.) 192 S.W. 276; Keller v. Kel- 
ler, (Tex.Civ.App.) 141 S.W. 581; 
Pearce v. Dyess, 101 S.W. 549, 45 Tex. 
Civ.App. 406. 


[b] Evidence held insufficient.— 
Cawthon v. Jones, 113 So. 231, 216 Ala. 
260; Watkins v. Carter, 51 So. te 
164 Ala. 456; Crow v. Watkins, 2 S.W. 
659, 48 Ark. 169; Irvine v. Minshull, 
152) 2 215060 Colo: 112; Freeman v. 
Peterson, 100 P. 600, 45 Colo, 102; 
Templeman v. Williams, 142 S.E. 534, 
166 Ga. 60; Geraghty, v. Geraghty, 167 
N.E. 117, 335 Ill. 494; Sharp v. Sharp, 
160 N.E. 140, 328 Ill. 564; Hill v. Ber- 
ger 134 New edeeoOe Milk ska .vOrear 
v. Farmers’ State Bank & Trust Co., 
122 N.E. 63, 286 Ill. 454; Akin v. Akin, 
114 N.E. 908, 276 Ill. 447; Stephens v. 
St., Louis, Unione rust Co,,,, 1.03) Na: 
190, 260 Ill. 364; Metropolitan Trust & 
Savings Bank v. Perry, 102 N.B. 218, 
259 Ill. 183; Mord v. Reed, 98 N.E. 
553, 254 Ill. 350, Ann.Cas.1918C 139; 


property transferred to a husband was purchased 
in whole or in part with money belonging to his 
wife,? or property transferred to the wife was paid 


Wells v. Messenger, 94 N.B. 87, 249 Ill. 
72; Keuper v. Mette’s Unknown Heirs;,' 
88 N.E. 218, 239 Ill. 586; Marie M. EH. 
Church v.) Trinity Moby Church, 69 N- 
He 73, 205 Til. 6015) Jones v. Jones, 97 
Ind. 188; Irving v. Grimes, 225 N.W. 
453, 208 Iowa 298; Cooper v. Olson, 
150 N.W. 1028, 170 Iowa 141; Betting- 
er v. Bettinger, 150 N.W. 1025, 169 
Iowa 40; Cunningham vy. Cunningham, 
101 N.W. 470, 125 Iowa 681; Marshall 
County v. Baum, 5 N.W. 722, 53 lowa 
528; Sizemore v. Davidson, 208 S.W. 
810, 183 Ky. 166; Johns v. Carroll, 69 
A. 36, 107 Md. 436; La Rue v. La Rue, 
294 S.W. 723, 317 Mo. 207; Hodges v. 
Hodges, (Mo.) 292 S.W. 12; Easter v. 
Easter, 151 S.W. 4138, 246 Mo. 409; 
Brinkman v. Sunken, 74 S.W. 963, 174 
Mo. 709; Cutler v. Tuttle, 19 N.J.Hq. 
549; Mason vy. Libbey, 19 Hun 119 
[aff 54 How.Pr. 104, and aff 90 N.Y. 
683, 64 How.Pr. 259]; Mullin v. Nolan, 
131 N.Y.S. 913; Prouty v. Burroughs, 
164 P. 187, 83 Or. 660; Taylor v. Miles, 
25 P. 143, 19 Or. 550; Peel v. Peel, 154 
A. 813, 303 Pa. 397; Coulter v. Rowe, 
108 A. 717, 265 Pa. 386; Fowler v. 
Webster, 37 A. 102, 180 Pa. 610; Catoe 
VeCatoe,. 10 | SHY uLOT Ss 32) eS Cum Dobe 
Graham v. Selbie, 67 N.W. 831, 8 S.D. 
604; Blumenthal v. Nussbaum, (Tex. 
Civ.App.) 195 S.W. 275 [aff (Commn. 
App.) 221 S.W. 944]; Jordan v. Jor- 
dan, (Tex.Civ.App.) 154 S.W. 359; 
Erp v. Meachem, 130 S.W. 230, 61 Tex. 
Civ.App. 71; Lee v. Nelson, 251 P. 
371, 68 Utah 575; Gunstone v. Walker, 
289 PB. 53, 157 Wash. 475; Croup v. De 
Moss, 138 P. 671, 78 Wash. 128; Have- 
nor v. Pipher, 85 N.W. 203, 109 Wis. 
108; Challoner v. Challoner, (N.S.} 
[1930] 4 Dom.L.R. 18. 


[c] Where deed recites that con- 
sideration was partly cash, and in 
part the note of another than the 
grantee, the fact that the cash was 
handed to the grantor by the maker 
of the note is insufficient to overcome 
the presumption arising from the deed 
that it was paid by the grantee, where 
the evidence shows that the money 
belonged to him, and that the maker 
acted only as his agent in paying it. 
Atwell v. Watkins, 36 S.W. 103, 13 
Tex.Civ.App. 668. 


9. [a] Evidence held sufficient.--- 
Harris v. Hensley, 256 P. 832, 83 Cal. 
App. 283; Shackleford v. Elliott, 70 
N.E. 745,°209 Ill. 333; Byatt v. First 
Nat. Bank, 187 N.W. 949, 193 Iowa 
593; Freeborn y. Servis, 165 N.W. 
178, 182 Iowa 13850; In re Mahin's 
Estate, 143 N.W. 420, 161 Iowa 459, 
Copper v. lowa Trust & Savings Bank, 
128 N.W. 3738, 149 Iowa 336; Starbuck 
v. Kingore, 210 P. 930, 112 Kan. 102; 
Shrader v. Shrader, 81 So. 227, 119 
Miss. 526; Roberts v. Roberts, (Mo.) 
291 S.W. 485; Lewis v. Lewis, (Mo.) 
225 S.W. 974; Robbins v. Robbins, 167 
S.W. 502, 258 Mo. 175; Crawford v. 
Jones, 63 S.W. 838, 163 Mo. 577; Mil- 
ler v. Slupsky, 59 S.W. 990, 158 Mo. 
643; Logan v. ‘Eva, 22 A. 757, 144 Pa. 
312; Farrington v. Duval, 10 'S.E. 944, 
32 S.C. 590; Matador Land, eter, Com. 
eoeees 87S. W... 235, 39 Tex.Civ. App. 


{b] Evidence held insufficient.— 
Emfinger v. Emfinger, 34 So. 346, 137 
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for by the husband,?° or property transferred to a 
child was paid for wholly or partly with money be- 
longing to his parent,’ or property transferred to a 
parent was paid for with funds of a child,!? or 
whether or not fiduciary funds were used in the 
The rules are also applicable in deter- 
mining whether the money or assets were used in 
the purchase of the entire property or only a part 
thereof,1* and if there has been only a part pay- 
ment, or payment by several, the evidence must be 
sufficient to show what part of the purchase money 
was furnished by elaimant,'® and that the payment 


purchase." 


Ala. 337; McBroom v. McBroom, 180 
S.W. 210, 120 Ark. 631; Harris v. Har- 
Lis; og we. 2s, 186 Cale S797, Pazan Ve 
Troutman, 138 P. 442, 25 Colo.App. 
Doli [revinkoo. eo) 22724 Colo-App. 
473]; Hummel v. Villmow, 179 N.E. 
438, 347 Ill. 58; Baughman v. Baugh- 
man, 119 N.E. 49, 283 Ill. 55, Ann.Cas, 
1918E 895; Jackson v. Kraft, 58 N.E. 
298s TS6rliLnozes conor Vv. Oleson), a7 
N.E. 780, 125 Ill. 865 [aff 24 I1l.App. 
132]; Sargent v. Sargent, 289 S.W. 
1105, 217 Ky. 507; Deaver-Kennedy 
Go. Vv. Cooper, 224 S.Ww: 1053, 189" Ky, 
366; Barnett v. Adams, 82 S.W. 406, 
26 Ky.L. 622; Druker v. Druker, 167 
N.E. 638, 268 Mass. 334; Harrelson v. 
Harrelson, 263 S.W. 107, 304 Mo. 250; 
Petrie v. Reynolds, (Mo.) 219 S.W. 
934; McKee v. Downing, 124 S.W. 7, 
224 Mo. 115; Reed v. Sperry, 91 S.W. 
62, 193 Mo. 167; Joerger v. Joerger, 91 
SOW OSs © bos, Mos 133") Curtis: sv. 
Moore, 63 S.W. 80, 162 Mo. 442; Clay 
v. Walker, (Mo.App.) 6 S.W.(2d) 961; 
Jones v. Smith, 282 S.W. 83, 221 Mo. 
App. 510; Malone v. Romano, 127 A. 
91, 95 N.J.Eq. 291; Wilhelm v. Wil- 
helm, 270 P. 516, 126 Or. 388; Barnes 
v. Spencer, 153 P. 47, 79 Or. 205. 


[ec] Illustrations.—(1) On an is- 
sue as to whether lands purchased by 
a husband were paid for with moneys 
furnished by his wife, the fact that 
the bond given on the sale of the lands 
recited that the husband gave his note 
is not conclusive on the question 
whether such note was given, or 
whether there was a cash payment, as 
claimed; and where the mother of the 
wife testifies that she furnished the 
money, but also testifies that she first 
gave it to her daughter as a gift, a 
contention that the evidence shows 
that the money was furnished by the 
mother, so that there could be no trust 
in favor of her daug‘hter, is untenable. 
Shackleford v. Elliott, 70 N.E. 745, 
209 ll. 338. (2) That a husband 
seemed hard up and was in debt, and 
that, after receiving his wife’s money, 
his financial condition improved, was 
held not to establish a resulting trust 
in land bought by him. Clay v. Walk- 
er, (Mo.App.) 6 S.W.(2d) 961. 


[dad] Evidence that husband had 
sufficient money belonging to his wife 
in his hands at the time of the pur- 
chase of certain lands does not show 
a purchase for the wife, so as to es- 
tablish a reSulting trust. Keith v. 
Miller, 51 N.H. 151, 174 M11. 64. 


10. [a] Evidence held sufficient.— 
Hubbard v. McMahon, 176 S.W. 122, 
117 Ark. 563; Reid v. Reid, 143 N.E. 
392, 312 Ill. 53; Smith v. Smith, 184 
N.W. 501, 215 Mich. 556; Shotwell v. 
Stickle, 90 A. 246, 83 N.J.Eq. 188; 
Cetenich v. Fuvich, 102 A. 817, 41 R. 
1) bye 


{b] Evidence held insufficient.— 
Wood v. Wood, 172 S.W. 860, 116 Ark. 
142; Smith v. Sherman, 269 P. 169, 
204 Cal. 501; Onasch v. Zinkel, 72 N.B. 
716, 213 Ill. 119; Cline v. Cline, 68 'N. 
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thereto.1§ 


E. 545, 204 Ill. 130; Wright v. Wright, 
179 N.W. 100, 189 Iowa 921; Taylor v. 
Taylor, 13 N.Y:S. 55, 58 Hun 610 [aff 
29 N.E. 1029, 129 N.Y. 623]. 


11. [a] Evidence held sufficient. 
—Russell v. Marchbanks, (Ark.) 4 S. 
W. 200; Eckert v. Eckert, 133 N.W. 
112, 152 Iowa 745; Hoppin v. Lang, 
263 P. 421, 81 Mont. 330. 


[b] Evidence held insufficient.— 
Kelley v. Kelley, 177 N.W. 45, 189 
Iowa 311; Brown v. Brown, 128 N.W. 
196, 163 Mich. 341; Seehorn v. Gaugh, 
11 S.W.(2d) 750; Gaugh v. Gaugh, 11 
S.W.(2d) 729, 321 Mo. 414; Thomson 
v. Johnston, (Mo.) 260 S.W. 100; 
Schafer v. Schafer, 6 P.(2d) 235, 138 
Or 505s 


[c] Where father is unable to 
state where he procured the money 
with which he claims to have pur- 
chased land, the title to which he took 
in the name of his son, and told the 
grantor and others that the son fur- 
nished the money and had an interest 
in the land, a resulting trust will not 
be created in favor of the father as 
against the son’s creditors. Culp v. 
Price, 77 N.W. 848, 107 Iowa 133. 


12. [a] Evidence held sufficient.— 
Murphy v. Sampson, 174 N.E. 393, 343 
Ill. 305; Forsland v. Gorman, 145 
Nis 187,303 21.9 2525) Owensby v. 
Chewning, 71 S.W. 122, 171 Mo. 226; 
Farrell v. Lloyd, 69 Pa. 239. 


[b] Evidence held insufficient.— 
Bendy v. Mudford, 88 S.W. 999, 76 Ark. 
615; Fawcett v. Gregg, 148 P. 524, 26 
Cal.App. 727; Bullerdick vy. Miller, 152 
N.E. 280, 85 Ind.App. 369; Makeever 
v. Yeoman, 121 N.E. 672, 69 Ind.App. 
324; Pool v. Detraz, 42 S.W. 346, 19 
Ky.L. 922; Vogel v. Vogel, 145 <A. 
370, 157 Md. 147; Quinn v. Quinn, 157 
N.E. 641, 260 Mass. 494; Wolff’s Ap- 
peal, 16 A. 470, 123 Pa. 438. 


[ce] Tllustration.—On an issue 
whether there was a resulting trust 
for the son in land purchased by his 
father, evidence that the father had 
not sufficient means, and that the son 
had; that the father, about leaving 
home, said he was going to a locality 
named, near where the land was, to 
buy land for the son; that the son 
then handed him money, and that this 
was about the time it was bought, 
this was sufficient to authorize a jury 
to find the trust. Farrell v. Lloyd, 69 
Pa. 239. 


13. [al Evidence held sufficient.— 
New York, etec., Ferry Co. v. Moore, 
6 N.2038,) LO2 N.Y 667, 1 Silv.Ale52, 
18 Abb.N.Cas. 106. 


[b] Evidence held insufficient.— 
Moore v. Taylor, 96 N.E. 229, 251 Ill. 
468; Garrett v. Garrett, 71 S.W. 153, 
171 Mo. 155; Storm v. McGrover, 82 N. 
E. 160, 189 N.Y. 568; Storm v. Mc- 
Grover, 74 N.Y.S. 1032, 70 App.Div. 33; 
Page v. Lindsay, 9 S.E. 993, 86 Va. 
169. 


{e] To establish resulting trust in 
favor of lunatic in property purchased 


[§§ 210-212 


was for some distinct interest or for specific pro- 
portion of the whole property.'® 


[§ 211] bb. Time of Payment.1? 
inbefore stated apply in determining whether the 
payment was made at the time of purchase or prior 


The rules here- 


[§ 212] (8) Admissions and Declarations. While 
proof of declarations or admissions of the person 
in whose name title to the property was taken may, 
under certain circumstances, be entitled to special 
consideration,'® and may be sufficient to establish 


by his committee in the latter’s own 
name, plaintiff must prove that all 
of the consideration belonged to the 
lunatic, and not merely a_ portion 
thereof. Storm v. McGrover, 74 N.Y. 
S. 1032, 70. App-Div. 33 [aff 82) Neb 
160, 189 N.Y. 568]. 


14. Bailar v. Yewell, 295 P. 860, 111 
Cal.App. 472. ' 


15. Ark.—Camden v. Bennett, 41 
S.W. 854, 64 Ark. 155. 


Cal.—Plass v. Plass, 54 P. 372, 122 
Cal. 3. ‘ 


Ga.—Lane v. Lane, 101 S.E. 582, 149 
Ga. 581. 

Ill.— Brooks v. Gretz, 153 N.E. 643, 
323 Ill. 161; Stelling v. Stelling, 153 
N.E. 718, 323 Ti. 122. 


Towa.—McClenahan v. Stevenson, 91 
N.W. 925, 118 Iowa 106. 


Mass.—Druker v. Druker, 167 N.E. 
638, 268 Mass. 334; Quinn v. Quinn, 
157 N.E. 641, 260 Mass. 494, 


pats uOe v. Tuttle, 19 N.J.Eq. 


N.M.—White v. Mayo, 299 P. 1068, 
35 N.M. 430. 


Or.—American Surety Co. of New 
York v. Hattrem, 3 P.(2d) 1109, 6 P. 
(2d) 1087, 138 Or. 358; Holohan y. 
McCarthy, 281 P. 178, 130 Or. 577. 


Pa.—Skarupski v. Sielinski, 158 A. 
176, 103 Pa.Super. 167. 


Tex.—Baylor v. Hopf, 17 S.W. 230, 
Sie Mex (63/7 


Wash.—Herren v. Herren, 203 P. 34, 
118 Wash. 56. 


16. Kedas v. Kedas, 174 N.E. 894, 
342 Ill. 630; Brooks v. Gretz, 153 N.E. 
643, 323 Ill. 161; Stelling v. Stelling, 
153 N.E. 718, 323 Ill. 122; American 
Surety Co. of New York v. Hattrem, 
3 P. (2d), 1109, 6. P. (2a), L087) 1s8hoOr 
858; Holohan v. McCarthy, 281 P. 178, 
130 Or. 577. 

17. Necessity of payment of pur- 
chase money at time of purchase see 
supra § 161. 


18 Wacasey v. Wacasey, 
Civ.App.) 256 S.W. 1020. 


[a] Evidence held insufiicient.— 
Marrable v. Hamilton, 277 S.W. 876, 
169 Ark. 1079; Gerety v. O’Sheehan, 
99 P. 545, 9 Cal.App. 447; Freeman v. 
Kelly, Hoffm. (N.Y.) 90; Wacasey v. 


oO 


(Tex. 


Wacasey, (Tex.Civ.App.) 256 S.W. 
1020. 
19. Heflin v. Heflin, 113 So. 535, 


216 Ala. 519; In re Mahin’s Bstate, 
143 N.W. 420, 161 Iowa 459. 


[a] Thus, where it was sought to 
establish a resulting trust in favor 
of a wife in lands conveyed to her 
husband, after the death of both hus- 
band and wife, their conduct and what 
they said and did when no motive for 
falsification existed, when clearly 
shown, was most satisfactory evi- 
dence of their understanding and in- 
tention at the time. In re Mahin’s 
Estate, 143 N.W. 420, 161 Iowa 459. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 212] 


a resulting trust if plain and consistent,?° especially 
if they are corroborated by evidence of other cir- 
cumstances,** as where a statement that a pur- 
chase is made for another is corroborated by proof 
that the purchase money was paid by such other,2? 
or by proof of a prior agreement so to purchase,?? 
yet these declarations must be direct and certain,?4 
plain and consistent,?> and must be proved by.evi- 
dence of the clearest, most satisfactory, and con- 
vincing character,?® and, as a general rule, evidence 
of mere verbal admissions or declarations of the al- 


20. Higginbotham vy. Boggs, 234 F. 
253, 148 C.C.A. 155 [rev 222 F. 714]; 
Baker v. Leathers, 3 Ind. 558; White 
v. Mayo, 299 P. 1068, 1072, 35 N.M. 430 
[quot Cye]. 
aces Ind.—Baker vy. Leathers, 3 Ind. 


Md.—Dixon y. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 


N.M.—White v. Mayo, 299 P. 1068, 
1072, 35 N.M. 430 [quot Cyc]. 

Pa.—Fuegel’s Estate, 7 Pa.Dist.& 
Co. 453. 

Tex.—Grace v. Hanks, 57 Tex. 14. 

22. U.S.—Philips v. Crammond, 19 
F.Cas.No. 11,092, 2 Wash. 441 (holding 
that where a resulting trust is sought 
to be established, if the purchaser 
confesses, in his answer or in writing 
under his hand, that the money ex- 
pended for property was the money of 
the person claiming the benefit of the 
purchase, such confession is sufficient 
to establish the trust). 


Ala.—Bibb v. Hunter, 79 Ala. 351. 
Cal.—Polk v. Boggs; 54 P. 5386, 122 


Galt 114 Plass vy. Plass,.54P. 372, 
122 Cal. 3. 

Ky.—Letcher v. Letcher, 4 J.J. 
Marsh. 590. 


Md.—Dixon vy. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 

Mass.—Lyons v. Urgalones, 75 N.E. 
950, 189 Mass. 424. 

N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 430 [quot Cyc]. 


Ohio.—Coolidge v. Smith, 
N.P.N.S. 481. 

Pa bloyduve Laynehs 28.eba., 419, 
70 Am.D. 137. 


Wash.—Reese v. Murnan, 31 P. 1027, 
5 Wash. 373. 

Alta.—Voyer v. Lepage, 
139? 

B.Cc.—Breitenstein vy. Munson, 19 B. 
C: 495. 

[a] hus, in an action against 
heirs to ‘have a conveyance of land to 
their intestate declared to be in trust 
for complainant as to a moiety there- 
of, proof of declarations of the intes- 
tate that he purchased jointly for 
himself and complainant, that he re- 
ceived complainant’s share of the pur- 
chase price, and that half of the pur- 
chase price was paid by him out of 
the funds received from complainant, 
is sufficient to establish the trust. 
Letcher v. Letcher, 4 J.J.Marsh. (Ky.) 
590. 


23. 
123 Md. 
Mayo, 299 P. 
[quot Cyc]; 
419, 70 Am.D. 137; 
Munson, 19 B.C. 495. 

24. Baughman v. Baughman, 119 
N.E. 49, 283 Ill. 55, Ann.Cas.1918H 
895; Dodge v. Thomas, 107 N.H. 261, 
266 Ill. 76, Ann.Cas.1915C 1097. 

25. Bibb v. Hunter, 79 Ala. 351. 

26. Cuming v. Robins, 39 N.J.Eq. 
46; Girardot v. Curry, 38 Ont.L. 350, 
11 Ont.W.N. 277. 


5 Ohio 


8 Alta.L. 


Dixon v. Dixon, 90 A. 846, 852, 
ZAY [quot w@yeu 3; pe bite V.. 
1067, 1071, 35 N.M. 430 
Lioyd vy. Linch, 28 Pa. 
Breitenstein v. 
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Peas Ala.—Bibb v. Hunter, 79 Ala. 
Ark.—Leiper v. Harper, 
356, 171 Ark. 1188. 
Colo.—Piggott v. Brown, 243 P. 626, 
627, 79) Colo, 1IMiquot eyels Irvine 
v. Minshull, 152 P. 1150, 60 Colo. 112; 
reas Vv. Nortonsail3 2 529; 49) Colo. 


Ky.—Holtheide v. Smith, 74 S.W. 
689, 24 Ky.L. 2535. 


Md.—Dixon v. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cye]. é 

Mo.—Curd v. Brown, 49 S.W. 990, 
148 Mo. 82; Burdett v. May, 12 S.W. 
1056, 100 Mo. 13; Ringo v. Richardson, 
53 Mo. 385. 


N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 4380 [quot Cyc]. 

Va.—Boyd v. Cleghorn, 27 S.E. 574, 
94 Va. 780. 


W.Va.—Cassady v. Cassady, 81 S.E. 
829, 74 W.Va. 538. 


28. Colo.—Piggott v. Brown, 243 P. 
626,.627, 79 Colo. 11 fiquot Cye]. 


D.C.—McCartney v. Fletcher, 
AppeD: Crt. 


Md.—Dixon v. Dixon, 90 A. 846, 123 
Md. 44 [quot Cyc]. 

N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 430 [quot Cyc]. 

Tenn.—Hornsby v. Knoxville City 
Nat. Bank, (Ch.A.) 60 S.W. 160. 


[a] Thus (1) evidence that a wife 
said to her husband, before he ob- 
tained title to land, “If you want to 
buy the land, and think you can make 
money out of it, I will furnish the 
money,” is insufficient to establish a 
resulting trust in the land in her 
favor, but rather indicates an agree- 
ment to loan him the money. Horns- 
by v. Knoxville City Nat. Bank, (Tenn. 
Ch.A.) 60 S.W. 160. (2) Where only 
one witness testifies directly that 
funds which defendant invested in 
mortgages were furnished by plain- 
tiff's intestate, and it appeared that 
such witness derived all his informa- 
tion from conversations with de- 
ceased, which it did not appear were 
contemporaneous with the _ invest- 
ments, the evidence is insufficient to 
show that deceased furnished the 
money, and that a trust resulted in 
favor of hfs estate. Reynolds  v. 
Blaisdell, 49 A. 42, 23 R.I. 16. ; 


29. Crawford v. Hurst, 138 N.E. 
620, 307 Ill. 243; Young’s Hstate, 21 
A. 98, 137 Pa. 433. 


30. Orear v. Farmers’ State Bank 
& Trust Co., 122. N.H. 63, 286 Ill. 454; 
Baughman v. Baughman, 119 N.E. 
49, 283 Ill. 55; Powell v. Mackenzie, 
112) Al 290) 03:7 Mid 26:65 

31. Colo.—Piggott v. Brown, 243 
P. 626, 627, 79 Colo. 11, quot Cye]: 

D.C.—Ciffo v. Ciffo, 44 App.D.C. 217 
[cert den 36 S.Ct. 448, 241 U.S. 660, 
60 L.Ed. 1226]; Dixon v. Dixon, 90 
A. 846, 852, 123 Md. 44 [quot Cyc]. 


Mo.—Haguewood v. Britain, 199 S. 
W. 950, 273 Mo. 89; Williams v. Keef, 
145 S.W. 425, 241 Mo. 366. . 


N.J.—Cumings y. Robins, 39 N.J. 


283 S.W. 


11 
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leged trustee?’ or of the alleged cestui que trust?® 
are insufficient to establish a resulting trust; 
this is especially true where the statements are 
ambiguous,?® vague, conflicting, or inconsistent,*° 
or consist of mere casual or indefinite expressions 
or admissions by the alleged trustee,?! uncorroborat- 
ed by other evidence,** such as that the property be- 
longed to another,?* or that he was purchasing or 
holding for another,?* or that another is interested 
in the property,*® particularly after the death of 
such purchaser or a long lapse of time,?® or where 


and 


Eq. 46. 


N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 430 [quot Cyc]. 


N.Y.—Steere v. Steere, 5 Johns.Ch. 
Ie) ool Dy | PEK Oe 


Pa.—Gassner v. Gassner, 124 A. 483, 
200) Pa. Siss PYounes Staten cia As 
93, 137 Pa. 433; Kline’s Appeal, 39 
Pian 463; Orr iva Org, 22. Paiste. 8345 
Wylie v. Mansley, 6 Pa.Co. 205; Cape- 
hart vy. Capehart, 2 Phila. 134. 


[a] Loose and general expressions 
contained in letters written in con- 
fidence and friendship are insufficient 
to establish a resulting trust against 
the positive denial of the answer, in 
the absence of other evidence. Duval 
v. Planters’, ete., Bank, 10 Ala. 636. 


32. Colo.—Piggott v. Brown, 243 P. 
6265, 627, 79) Colo, 21) fiquot Gyel- 


Conn.—Temple v. Bush, 55 A. 557, 
76 Conn, 41. 


Ill.—Orear v. Farmers’ State Bank 
& Trust Co., 122 N.E. 63, 286 Ill. 454; 
Baughman v. Baughman, 119 N.E. 49, 
283 Ill. 55; Dodge v. Thomas, 107 N. 
E. 261, 266 Ill. 76, Ann.Cas.1915C 1097; 
Be v. Roades, 35 N.E. 232, 146 

. vv. 


Md.—Powell v. Mackenzie, 112 A. 
290, 137 Md. 266; Dixon v. Dixon, 90 
A. 846, 852, 123 Md. 44, Ann.Cas.1915D 
616 [quot Cyc]. 

Mo.—Curd v. Brown, 49 S.W. 990, 
148 Mo. 82; Burdett v. May, 12 S.W. 
1056, 100 Mo. 13. 

N.J.—Midmer v. Midmer, 26 N.J.Eq. 
299 [aff 27 N.J.Eq. 548]. 

N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 480 [quot Cyc]. 


eae pee saa v. Hansell, 5 Pa.Dist. 


Wore Lau’s Estate, 34 A. 969, 176 Pa. 
34. Colo.—Piggott v. Brown, 243 P. - 


626, 627, 79 Colo, 11 [Lauot eyed, 


Ky.—Holtheide v. Smith, 74 S.W. 
639) 24 Key1u. 625356 


Md.—Dixon v. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 


Mo.—Smith vy. Smith, 100 S.W. 579, 
201 Mo. 533. 


N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 480 [quot Cyc]. 


N. Y.—Lawrence vy. Coe, 3 NoY.S) 
954, 49 Hun 609; Scrymser v. Law- 
rence, 3 N.Y.S. 953, 49 Hun 609. 


Pa.—Lloyd v. Lynch, 28 Pa. 419, 70 
Am.D. 137. 


Tex.—Yndo v. Rivas, (Civ App.) 
nyt 920 [aff 180 S.W. 96, 107 Tex. 

35. Plass v. Plass, 54 P. 372, 122 
Cal. 3; Wells v. Messenger, 94 N.K. 
87, 249 Ill. 72; Strong v. Messinger, 
36 N.E. 617, 148 Ill. 431; Chambers 
v. Emery, 45 P. 192, 13 Utah 374, 


36. Ark.—Camden vy, Bennett, 
S.W. 854, 64 Ark. 155. 


Colo.—Piggott v. Brown, 243 P. 626, 
627, 79 Colo. 11 [quot Cyc]. 

Ill.— Stephens v. St. Louis Union 
Trust Co., 103 N.E. 190, 260 Ill. 364. 


41 
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such declarations were made many years before the 
Such evidence is most unsatisfactory on ac- 
count of the fazility with which it may be fabricat- 
ed,?* the impossibility of contradiction,?® and the 
consequences which the shghtest mistake or failure 
Likewise mere parol 


trial.37 


of memory may produce.*°® 


TRUSTS 


proof of an agreement to purchase or hold the prop- 


erty for another is insufficient to establish a result- 
ing trust in favor of such other,*+ unless it is cor- 
Declarations of the 
grantee to the effect that he holds the title for 
another, or has agreed to convey to another, have 


roborated by other evidence.*? 


Md.—Dixon v. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 

Nor—Smlth save, oomlth,, 100 SW 
579, 201 Mo. 533; Garrett v. Garrett, 
Th Saw. 153, L7L Mo. 155. 


N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 480 [quot Cyc]. 

Or.—Taylor v. Miles, 25 P. 143, 19 
Ors; 550: 

Pa.—Gassner v. Gassner, 124 A. 483, 
280 Pa. 313; Edwards v. Edwards, 39 
PaeiOOs 

Tex.—Yndo v. Rivas, (Civ.App.) 142 
Sw. 920 [aff 180 S.W. 96, 107 Tex. 
408]. 

Va.—Boyd v. Cleghorn, 27 S.E. 574, 
94 Va. 780; Donaghe v. Tams, 81 Va. 
132. 

[a] ®hus (1) declarations of one 
who purchases property in the name 
of another that he purchased for such 
other, in order to overcome the pre- 
sumption of a resulting trust in him- 
self from the payment of the pur- 
chase money, must have been made 
contemporaneously with the  pur- 
chase. Edwards v. Edwards, 39 Pa. 
369. (2) And where he intended at 
the time to hold the beneficial interest 
in the land for himself, his subse- 
quent declaration that he expected ei- 
ther to get his money or to hold the 
land would not divest his equitable 
title to the land. Camden v. Bennett, 
41 S.W. 854, 64 Ark. 155. (3) Letters 
and a receipt, dated three years after 
the conveyance to defendant’s intes- 
tate, tending to show that complain- 
ant paid the purchase money, were in- 
sufficient to establish a resulting 
trust, since the trust must result, if 
at all, the moment the legal title 
passes. Stephens v. St. Louis Union 
Trust Co., 103 N.E. 190, 260 Ill. 364. 


37. Williams v. Keef, 145 S.W. 425, 
241 Mo. 366; Burdette v. May, 12 S.W. 
1056, 100 Mo. 13. 
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38. Colo.—Piggott v. Brown, 
P. 626, 627, 79 Colo. 11 [quot Cyc]. 


Ind.—Baker v. Leathers, 3 Ind. 558. 
Md.—Dixon v. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 
N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 430 [quot Cyc]. 
Va.—Donaghe v. Tams, 81 Va. 132. 
39. Colo.—Piggott v. Brown, 243 P. 
626, 627, 79 Colo. 11 [quot Cyc]. 
Ind.—Baker v. Leathers, 3 Ind. 558. 
Md.—Dixon v. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 
N.M.—White v. Mayo, 299 P. 1068, 
1071, 35 N.M. 480 [quot Cyc]. 
Va.—Boyd v. Cleghorn, 27 S.B. 574, 
94 Va. 780; Donaghe v. Tams, 81 Va. 
132. 
40. Ala.—Heflin v. Heflin, 113 So. 
boo, 216 Ala. bilo: 


Colo.—Piggott v. Brown, 2438 P. 626, 
627, 19 Colo, 11 [quot Cyc 

Ill.—Crawford v. Hurst, 138 N.E. 
620, 307 Ill. 243; Orear v. Farmers’ 


State Bank & Trust Co., 122 N.E. 63, 
286 Ill. 454. 


Ind.—Baker v. Leathers, 3 Ind. 558. 


Iowa.—Wagner v. Wagner, 224 N. 
W. 583, 208 Iowa 1004. 


Md.—Dixon y. Dixon, 90 A. 846, 852, 
123 Md. 44 [quot Cyc]. 


N.M.—White v. Mayo, 299 P. 1068, 
1071, 85 N.M. 430 [quot Cyc]. 


Va.—Boyd v. Cleghorn, 27 S.E. 574, 
Sao 780; Donaghe v. Tams, 81 Va. 
132. 

41. Wilson v. Campbell, 20 S.W. 
609, 14 Ky.L. 512; Pool v. Thomas, 
SSW 198s 10> Keys 927 

[a] hus parol evidence that land 
held by a decedent in his own name 
at the time of his death was purchas- 
ed with his first wife’s money, and 
that there was an agreement-between 
them that she should have the land so 
acquired, but that she knew the deed 
thereto was taken in his name, is in- 
sufficient to raise a trust in such land 
in favor of her heirs as against the 
otherwise perfect claim to such land 
as a homestead by the second wife 
and widow of decedent. Wilson v. 
Campbell, 20 S.W. 609, 14 Ky.L. 512. 


42. Smithsonian Inst. v. Meech, 18 
S.Ct. 3965) 1690U5S) 398, 42) 1. dy 7793 
[rev 8 App.D.C. 490]; Alstott v. Mc- 
Cains L2NSawe, 1062) arc ys 285 


[a] Thus where it is established 
that the consideration for ,property 
conveyed to a wife was paid by her 
husband, no arbitrary rule exists as to 
the amount or kind of evidence requir- 
ed to overcome the presumption of 
fact that the conveyance was intended 
as a provision for the benefit of the 
wife alone; and satisfactory proof of 
a contemporaneous agreement that 
the wife should by will dispose of the 
property after her death in a certain 
manner is sufficient to raise a.result- 
ing trust in favor of the husband. 
Smithsonian Inst. v. Meech, 18 S.Ct. 
396, 169° U.S. 398, 42° L. bd. 793 [rev 
8 App.D.C. 490]. 


43. Wells v. Messenger, 94 N.E. 
87, 249 Ill. 72; Van Buskirk v. Van 
Buskirk, 35 N.E. 388, 148 Ill. 9. 


44. Wells v. Messenger, 94 N.E. 87, 


249 Ill. 72; Van Buskirk v. Van Bus- 
kirk, 35 N.E. 383, 148 Ill. 9. 
45. Wells v. Messenger, 94 N.BE. 


87, 249 Tl. 72: Van Buskirk vy. Wan 
Buskirk, 35 N.B. 3838, 148 Il]. 9. 


46. U.S.—Laughlin v. Mitchell, 14 
FE. 382 [afi 7 S.Ct. 923,121 U.S. 411, 30 
L.Ed. 987]. 


Ala.—Holt v. Johnson, 52 So. 323, 
166 Ala. 358; Carlson v. Erickson, 51 
So. 175, 164 Ala. 380; Dooly v. Pinson, 
39 So. 664, 145 Ala. 659; Carter v. 
Challin, 3 So. 318, 83 Ala. 135; Til- 
ford v. Torrey, 53 Ala. 120. 


Ark.—Colegrove v. Colegrove, 116 
S.W. 190, 89 Ark. 182, 131 Am.S.R. 82; 
Foster v. Beidler, 96 S.W. 175, 79 Ark. 
418; Camden vy. Bennett, 41 S.W. 854, 
64 Ark. 155. 


ah 
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been held to be entitled to more weight than declara- 
tions to the effect that another person’s money was 
paid for the land,**? especially when they are cor- 
roborated by eireumstances** and attended by proof 
of some previous arrangement under which the mon- 
ey was advanced.*® 


[§ 213] (4) Degree of Proof Required. In order 
to establish a resulting trust by parol evidence, as 
against the holder of the legal title to property, all 
the essential facts and eircumstances must be clear- 
ly shown,*® and the evidence must establish certainly 


Cal.—Harris v. Harris, 69 P. 23, 136 
Casinos 


Colo.—Freeman v. Peterson, 100 P. 
600, 45 Colo. 102; Deaner v. O’Hara, 
85 P. 1123, 36 Colo. 476; Marshall vy. 
Fleming, 53 P. 620, 11 Colo.App. 515: 


D.C.—CGiffo v. Ciffo, 44 App.D.C. 217 
[cert den 36 S.Ct. 448, 241 U.S. 660, 60 
L.Ed. 1226]; Braxton v. Johnston, 34 
App.D.C. 386. 


Ga.—Morrison v. Ball, 54 Ga. 212. 


Tll.— Dodge v. Thomas, 107 N.E. 
261, 266 Ill. 76, Ann.Cas.1915C 1097; 
Keuper v. Mette, 88 N.E. 218, 239 Ill. 
586; Heneke v. Floring, 2 N.E. 529, 
114 Ill. 554; Lantry v. Lantry, 51 Ill. 
458, 2 Am.Rep. 310; Lurie v. Sabath, 
108 Ill.App. 397 [aff 70 N.E. 323, 208 
Ill. 401]. 


Ind.—Pillars v. McConnell, 40 N.E. 
689, 141 Ind. 670; Parmlee v. Sloan, 
37 Ind. 469; Collier v. Collier, 30 Ind. 
382; Irwin v. Ivers, 7 Ind. 308, 63 Am. 
D. 420; Blair v. Bass, 4 Blackf. 539; 
Kemp v. Elder, 170 N.E. 90, 91 Ind. 
App. 65. 


Iowa.—Lillie v. Owen, 126 N.W. 188, 
147 Iowa 290; De France v. Reeves, 
125 N.W. 655, 148 Iowa 348; Hen- 
ninger v. McGuire, 125 N.W. 180, 146 
Iowa 270; Carr v. Craig, 116 N.W. 
720, 138 Iowa 526; In re Fisher, 102 
N.W. 797, 128 Iowa 18; Cunningham 
v. Cunningham, 101 N.W. 470, 125 
Iowa 681; McClenahan v. Stevenson, 
91 N.W. 925, 118 Iowa 106; Maroney 
v. Maroney, 66 N.W. 911, 97 Iowa 711; 
Richardson v. Haney, 40 N.W. 115, 76 
Iowa 101; Olive v. Dougherty, 3 
Greene 371. 


Ky.—Neal’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 537, 540, 
161 Ky. 114 [quot Cyc]; Carey v. 
Callan, 6 B.Mon. 44; Hickey v. Young, 
1 J.J.Marsh. 1; Nelson v. Nelson, 96 
S.W. 794, 29 Ky.L. 885. 


Me.—Burleigh v. White, 64 Me. 23; 
Dudley v. Bachelder, 53 Me. 403. 


Md.—Beachey v. Heiple, 101 A. 553, 
180 Mad. 683; Turpin v. Miles, 71 A. 
440, 108 Md. 678; Johns y. Carroll, 69 
A. 36, 107 Md. 436; Kennedy v. Mc- 
Cann, 61 A. 625, 101 Md. 643; Brawn- 
er v. Staup, 21 Md. 328. 


Mich.—Crissman vy. 
Mich. 217. 


Mo.—Woerheide v. Kelley, 243 S.W. 
158; Spradling v. Spradling, 222 S.W. 
813; Morford v. Stephens, 178 S.W. 
441; Stevens v. Fitzpatrick, 118 S.W. 
51, 218 Mo. 708; Hillman y. Allen, 
47 S.W. 509, 145 Mo. 638; Richardson 
v. Robinson, 9 Mo. 810. 


Neb.—Veeder v. McKinley-Lanning 
L. & T. Co., 86 N.W. 982, 61 Neb. 892. 
N.J.—McKeown v. McKeown, 33 N. 
J.Eq. 384 [aff 34 N.J.Eq. 560]; Parker 
v. Snyder, 31 N.J.Eq. 164 [aff 32 N.J. 
Eq. 827]. 
PRN er gph v. M’Lean, 1 Johns.Ch. 
N.C.—Summers vy. 


Crissman, 23 


Moore, 18 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and definitely the terms of the trust*? and, although 
it has been held that it need not be uncontradicted 
or undisputed‘® or free from contradictions, it must 
be of such a character as to disclose the exact rights 
and relations of the parties®® and leave no essen- 
tial element to conjecture or presumption,®! or to 
remote and uncertain inference,®” especially after a 
long lapse of time,®* where the death of witnesses 


712, 113 N.C. 394, 


Ohio.—Wagner v. Wagner, 
App. 297. 


Or.—De Roboam v. Schmidtlin, 92 
P. 1082, 50 Or. 388; Oregon Lumber 
Co. v. Jones, 58 P. 769, 36 Or. 80 

Pa.—Byers v. Ferner, 65 A. 620, 216 
Pa. 233; Hoover v. Hoover, 19 A. 854, 
129 Pa. 201; Knecht v. Reichard, 60 
Pa.Super. 273; Matthews, 37 
ee 354; 22 Pa.Dist. 

i. 

R.I.—Reynolds y. Blaisdell, 
425 237 RT.” 16% 

S.C.—Feaster v. 


Lutz v. 
Orriv. Orr: 
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Kendall, 61 S.E. 
200, 80 S.C. 30; Catoe v. Catoe, 10 S. 
SHOALS oa tL DOD. 
/, tenn.—-Page  v. iGillentine, 
240, 
Tex.—Addison v. 
262 S.W. 877; Cunio v. Burland, 
Tex.Unrep.Cas. 469; Goodrich  v. 
a 48 S.W. 798, 19 Tex.Civ.App. 


6 Lea. 


Ball, (Civ.App.) 


Va.—Battle v. Rock, 131 S.E. 344, 
144 Va. 1; Woodward v. Sibert, 32 
Va. 441; Miller v. Blose, 30 Gratt. 
(71 Va.) 744. 


Wash.—Denny v. Holden, 
1109, 55.Wash. 22. 


W.Va.—Gilbert v. Lawrence, 49-S. 
Be tos 06. We Van 28le)- Bright... 'v. 
Rntont. elo poub. 63,0 80, Wave. 40: 
ee y. Turley, 9 S.E. 46, 32 W.Va. 
14. 


Eng.—Willis v. 
Reprint 443. 


ne C.—Trumbell v. irupabells PAE Or 


47. Chechils v. Koletsky, 143 N.E. 
66, 311 Tl], 433, 33 A.L.R. 742. 


48. Stacy. v. Stacy, 300 S.W. 437, 
175 Ark. 763; Murchison v. Murchi- 
son, 246 S.W. 499, 156 Ark. 403; Quinn 
v. Gormley, 153 A. 623, 302 Pa. 360. 


[a] Reason for rule.—‘This re- 
quirement regarding the character of 
proof to be educed in this class of 
eases does not mean that the evi- 
dence to support the trust must be 
uncontradicted. If it did, ig- 
norance, interest, or perjury might al- 
ways operate as a bar to the estab- 
It simply 
means that the facts, relied on to es- 
tablish them, must be proved by evi- 
dence which is ‘clear, precise and une- 
quivocal.’” Quinn v. Gormley, 153 
A. 623, 624, 302 Pa. 360. 


49. Oakes v. Oakes, 264 S.W. 752, 
204 Ky. 298. 

50. Cauthon v. Jones, 113 So. 231, 
216 Ala. 260; Holt v. Johnson, 52 So. 
323, 166 Ala. 358; Neal’s Ex’r v. No- 
land’s Heirs, 179 S.W. 430, 433, 166 
Ky. 455 [quot Cyc]; May v. May, 170 
S.W. 537, 540, 161 Ky. 114 [quot Cyc]; 
Star v. Star,\221 P. 721, 94 OK, 225. 


51. Colo.—Freeman v. Peterson, 
100 P. 600, 45 Colo, 102. 


lowa.—Harnagel v. Fett, 244 N.W. 
704; In re Moore’s Hstate, 232 S.W. 
729, 211 Iowa 804; Cunningham v. 
een 101 N.W. 470, 125 Lowa 


Ky.—WNeel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 587, 540, 


[65 C. J.—29] 


103 P. 


Willis, 2 Atk. 71, 26 
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161 Ky. 114 [quot Cyc]. 


Mont.—HBHisenberg v. Goldsmith, 113 
P. 1127, 42 Mont. 563. 


Or.—Neppach v. Norval, 240 P. 883, 
116 Or. 593 [reh den 242 P. 605]. 


R.I.—Reynolds Vv. Blaisdell, 49 A. 
42, 23 R.I. 16. 


52. Harnagel y. Fett, (lowa) 244 
N.W. 704; In re Moore’s Hstate, 232 
N.W. 729, 211 Iowa 804. 


53. Conn.—Appeal of Wilson, 80 A. 
718, 84 Conn. 560. 


Fla.—Evans yv. Johnson, 67 So. 190, 
68 Fla. 352. 


Ill.—Hill v. Berger, 134 N.E. 721, 
302 Ill. 312; Heneke v. Floring, 2 N. 
WM, 529, 114 Tk. 554: 


Iowa.—Wright v. Wright, 179 N.W. 
100, 189 Towa 921; Henninger v. Mc- 
Guire, 125 N.W. 180, 146 Iowa 270; 
Malley v. Malley, 96 N.W. 751, 121 
Iowa 237. 


Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W..430, 166 Ky. 455 [quot Cyc]; 
May v. May, 170 S.W. 537, 540, 161 Ky. 
114 [quot Cyc]; Carey v. Callan, 6 
B.Mon. 44; Ecton v. Moore, 4 Ky.L. 
807. 

Mich.—Crissman v. Crissman, 23 
Mich. 217 (holding that, to establish 
a trust in personal property upon pa- 
rol evidence, after the lapse Of con- 
siderable time, the evidence must be 
very clear and satisfactory, and find 
some support in the surrounding cir- 
cumstances and in the subsequent 
conduct of the parties). 

Mo.—Stevens v. Fitzpatrick, 118 S. 
W. 51, 218 Mo. 708. 


N.J.—McKeown v. McKeown, 33 N. 
J.lq. 384 [aff 34 N.J.Eq. 560]. 


Fa.—Byers v. Ferner, 65 A. 620, 
216 Pa. 233. 

S.D.—First Nat. Bak v. Mather, 
137 INOW. 52, 29) S2D) 55 


Va.—Wright v. al 133 .S.B. 659, 
145 Va. 370; Jennings v. Shacklett, 
80) Gratty il Vann iGo. Miller: -v. 
Blose, 30 Gratt. (71 Va.) 744. 


54 Streeter v. Gamble, 131 N.E. 
589, 298 Dll 7332, 23 ALR: 1485. 


{a] Tllustration.—Where a _ hus- 
band purchases certain land, in order 
to establish a trust therein in favor 
of his wife, it must appear by clear 
proof that her money went into the 
property, that the purchase was made 
by her, or for her account, and that 
the placing of title in the husband 
was a violation of an agreement by 
which the deed was to be made to her, 
Byers v. Ferner, 65 A. 620, 216 Pa. 233. 


55. Ala.—Miles v. Rhodes, 131 So. 
633, 222 Ala. 208; Cunningham v. 
Wakefield, 115 So. 877, 217 Ala. 374; 
Dooly v. Pinson, 39 So. 664, 145 Ala. 
659. 

Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 438, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 5387, 540, 
161 Ky. 114 [quot Cyc]. 


Or.—Barnes v. Spencer, 153 P. 47, 


79 Or. 205. 

R.I.—Reynolds y. Blaisdell, 49 A. 
BOS 2.315 ERGs 

W.Va.—Cassady v. Cassady, 81 S. 


B. 829, 74 W.Va. 53. 
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and the loss of evidence render it practically im- 
possible to make a defense;®°* and where the evi- 
dence is uncertain,®> vague,?® 
ful,°® conflicting, 
of mere conelusions,®* 
rumor,°? or is capable of reasonable explanation 
on a theory other than the existence of a resulting 
trust,®*? no trust will be held to be established. 


indefinite,®? doubt- 
5° or unsatisfactory,®® or consists 
or is based solely upon 


56. Forrester v. Watts, 74 So. 519, 
73 Fla. 514; Reynolds v. Blaisdell, 49 
AAD 23 sole hG6e 

57. Forrester v. Watts, 74 So. 519, 
73 Fla. 514; Cassady v. Cassady, 81 
S.E. 829, 74 W.Va. 53. 

58. Ala.—Miles v. Rhodes, 131 So. 
6338, 222 Ala. 208; Cunningham v. 
Wakefield, 115 So. 877, 217 Ala. 374; 
Dooly vy. Pinson, 39 So. 664, 145 Ala. 
659. 

Ill.—Kinsch v. 
315, 348 Ill. 446; 


Kinsch, 181 N.HE. 
Kartun v. Kartun, 
180) INE 4235), 347 Se ORO inks evs 
Emrich, 178 N.E. 480, 346 Tl. 238; 
Parker v. Ruley, 148 N.E. 308, 317 
Ill. 441; McCarthy v. McCarthy, 124 
N.E. 578, 289 Ill. 365; Orear v. Farm- 
ers’ State Bank & Trust Co., 122 ™. 
E. 63, °286 Ill. 454; Dodge v. Thomas, 
107 N.E. 261, 266 Til. 76; Stephens v. 
St. Louis Union Trust Co., 103 N.E. 
190, 260 Ill. 364; Stambaugh y. Lung, 
83 IN... 922,232 Til. S73. 

Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 537, 540, 
161 Ky. 114 [quot Cyc]. 


N.M.—White v. Mayo, 299 P. 1068, 
35 N.M. 430. 


Or.—Barnes v. Spencer, 153 P. 47, 
79 Or. 205; De Roboam v. Schmidtlin, 
92 RP. 1082, 50° Or. 388. 


59. Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 537, 540, 
161 Ky. 114 [quot Cyc]; De Roboam 
v. Schmidtlin, 92 P. 1082, 50 Or. 388. 


69. Ala.—Miles v. Rhodes, 131 So. 
633, 222. ,Ala.. 2033. Cunningham vy. 
Wakefield, 115 So. 877, 217 Ala. 374; 
aaa v. Pinson, 39 So. 664, 145 Ala. 


Ill.—McCarthy v. McCarthy, 124 N. 
EE. 578, 289 Ill. 365; Orear v. Farmers’ 
State Bank & Trust Co., 122 N.E. 63, 
286 Ill. 454; Dodge v. Thomas, 107 N: 
BE. 261, 266 Ill. 76; Stephens Vou St. 
Louis Union Trust Cox 303 NEE eo os 
260 Ill. 364; Stambaugh vy. Lung, 83 
N.E. 922, 232 Tl. 373. 


Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 483, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 537, 540, 
161 Ky. 114 [quot Cyc]. 


N.M.—White v. Mayo, 299 P. 1068, 
385 N.M. 430. 


R.IL—Reynolds v. Blaisdell, 
42, 23 Ri. 16. 


61. Forrester v. Watts, 74 So. 519, 
73 Fla. 514; Sargent v. Sargent, 289 
Sows 1105, 27 Key. 507. 


62. Teter v. Viquesney, 179 F. 655, 
LO3SC CICA. Arsh Pate: Lees]. 


63. Ill.—Kinsch v. Kinsch, 181 N. 
TH. 315, 348 Dl. 446; Kartun v. Kartun, 
180 N.E. 423, 347 itl, 610; Link v. Em- 
rich, 178 N.E. 480, 346 Til. 238; Kedas 
v. Kedas, 174 N.E. 894, 342 Ill. 630; 
Wies v. O’Horow, 169 N.E. 1§8, 337 
Ill. 267; Brooks v. Gretz, 153 N.E. 
6438, 323 Ell. 161; Parker v. ‘Ruley, 148 
N.W.- 308, 317 Ill. 441; McCarthy v. 
McCarthy, 124 N.E. 578, 239 UI 365% 
Orear v. Farmers’ State Bank & Trust 
Co., 122 N.E. 63, 286 Ill. 454; Briscoe 
vy. Price, 113 N.E. 881, 275 Tl. 63; 
Dodge v. Thomas, 107 ‘N.E. 261, 266 
Ili. 76; Stephens v. St. Louis Union 
Trust Co., 103 N.E. 190, 260 Ill. 364; 
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Language used by courts in stating degree of proof 
required has not been by any means uniform; but 
it has been variously stated that the proof must be 
certain, definite, and reliable;°* certain, definite, re- 
liable, and convineing;°° clear and certain;°® clear 


Stambaugh v. Lung, 83 N.E. 922, 232 


Til. 373; Pickler v. Pickler, 54, N.E. 
Sle ASO MI 16 88 
Iowa.—Kelley v. Kelley, 177 N.W. 


45, 189 Iowa 311. 

Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 4380, 483, 166° Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 5387, 540, 
161 Ky. 114 [quot Cyc]. 

Mont.—Meagher v. Harrington, 254 


BP. 432, 78 Mont. 457. 

N.M.—White v. Mayo, 299 P. 1068, 
35 N.M. 430. 

[a] “The presumption of gift is 


not to be frittered away by mere re- 
finement.” Kartun v. Kartun, 180 N. 
BH. 423, 426, 347 Til. 510. 

64. Gorreill v. Gorrell, 127 A. 346, 
ON: IEig. 367, 2.N.J.Misc. 871. 

65. Mullen v.. Mullins, 130 A. 628, 
98 N.J.Eq. 728, 130 A. 632, 98 N.J.Hq. 
727; McGee v. McGee, 86 A. 406, 81 N 
J.Eq. 190 [rev 79 A. 268, 78 NJ. one 
430]. 

66. Marshall v. Fleming, 53 P. 620, 
11 Colo.App. 515; Irving v. Grimes, 
225 N.W. 4538, 208 Iowa 298; Myers v. 
Wendel, 200 NW. 431, 198 Iowa 859; 
In re Mahin’s Dstate, 143 N.W. 420, 
161 Iowa 459. 


; 67. Geraghty v. Geraghty, 167 N.E. 
117, 335 Ill. 494; Deaver-Kennedy Co. 
v. Cooper, 224 S.W. 1053, 189 Ky. 366; 
American Surety Co. of New York v. 
Hattrem, 3 P.(2d) 1109, 6 P.(2d) 1087, 
138 Or. 358. 


68. Kincell v. Feldman, 
363. 


69. U.S-—Hubbard Inv. Co. v. 
Brast, 59 F.(2d) 709; Martin v. New 
York, ete, Min.,-ete., Co:, 165 F: 398, 
91 C.C.A. 348. 

Ala.—Montgomery v. MeNutt, 108 
So. 752, 214 Ala. 692; Tilford v. Tor- 
rey, 53 Ala. 120. 


Ark.—Norsworthy v. Hicks, 281 S. 
W. 660, 170 Ark. 877. 


Cal.—Moulton v. Moulton, 187 P. 
4715-182 Cal...185; Pallett v., Pallett, 
11 P.(2d) 898; Miller v. Miller, 255 P. 
1099, 82 CaLApp.. 657. 


Idaho.—National Bank of Idaho v. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93. 


Ill.—Kedas vy. Kedas, 174 N.E. 894, 
342 Ill. 630; Brooks vy. Gretz, 153 N. 
BE. 648, 323 Ill. 161; Chechik v. Kolet- 
sky, 143 NE. 66, 311 Tl. 433, 33 ALR. 
TA42, 


Ind.—McQuaide v. McQuaide, 168 N. 
E. 500, 92 Ind.App. 370. 


Ky.—Holliday v. Holliday, 38 S.W. 
(2d) 436, 238 Ky. 522; Masters v. Mas- 
ters, 300 S.W. 894, 222 Ky. 427; Sar- 
gent v. Sargent, 389 S.W. L105, 62:27, 
Ky. 507; Williams vy. Scott, 288 S.W. 
672, 216 Ky. 688; Oakes v. Oakes, 
264 S.W. 752, 204 Ky. 298; Deboe v. 
Brown, 248 S.W. 855,,198 Ky. 275; 
Acker v. Henry Clay Oil Co., 245 S.W. 
6, 196 Ky. 508. 


Mo.—Seehorn y. Gaugh, 11 S.W.(2da) 
750; Gaugh v. Gaugh, 11 S.W.(2d) 
729, 321 Mo. 414; Jones v. Smith, 282 
S.W. 83, 221 Mo.App. 510. 


Mont.—Clay v. Fleming, 198 P. 546, 
60 Mont. 246. 


Neb.—Drake vy. McDonald, 137 N. 
W. 863, 91 Neb. 775. 
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N.D.—Bernauer v. McCaull-Webster 
Blevator Co., 171 N.W. 282, 41 N.D. 
561. 


Ohio.—Lieblein v. Lieblein, 20 Ohio 
C@ir:Ct-N:S,) 476% 

Or.—Holohan v. McCarthy, 281 P. 
78, 180) Ors) isin te) wR Oboes Ve 
Schmidtlin, J2ePs 1082, 50 Or. 388. 

Pay ilasinovich y. Milasinovich, 
88 Pa.Super. 196 

Va.—Taylor v. Delaney, 86 S.B. 831, 
118 Va. 203. 

Wash.—Croup v. 


De Moss, 138 P. 
671, 78 Wash. 128; Burrows v. Wil- 
liams, 100 P. 340, 52 Wash. 278. 

W.Va.—Johnson v. Ludwick, 52 S.E. 
489, 58 W.Va. 464. 

70. Nelson v. Worrall, 20 Iowa 469; 
Petrie v. Reynolds, (Mo.) 219 S.W. 
934; Lee v. R. H. Elliott & Co., 75 S. 
Be 146," 103 Va. 618: 

71. Smith vy. Barnes, 276 P. 1086, 
V29 Or, 138: 


72. Ala.—Swendick  v. 
LACS om oo sheaed Ala. no8 le 


Ark.—Chaffin v. Crow, 32 S.W.(2d) 


Swendick, 


155, 182 Ark. 621; Norsworthy v. 
Hicks, 281 S.W. 660, 170 Ark. 877; 
Marrable v. Hamilton, 277 S.W. 876, 


169 Ark. 1079; Tatum y. Bolding, 131 
S.W. 207, 96 Ark. 98; Colegrove v. 
Colegrove, 116 S.W. 190, 89 Ark. 182, 
131 Am.S.R. 82. 


Conn.—Appeal of Wilson, 80 A. 718, 
84 Conn. 560. 


D.C.—Braxton vy. Johnston, 34 App. 
Ae ree Ockstadt v. Bowles, 34 App. 


Ga.—McDonald v. Dabney, 132 S.E. 
vee Ga. 711; Morrison v. Ball, 54 
a. ; 


Ill.—Holmes v. Morris, 173 N.E. 402, 
341 Ill. 351; Frewin v. Stark, 149 N. 
E. 588, 319 Ill. 35; Bachseits v. Leicht- 
weis, 100 N.E. 197, 256 ‘Ill. 357; Keu- 
per v. Mette’s Unknown Heirs, 88 N. 
EK. 218, 239 Ill. 586; Lurie v. Sabath, 
108 Ill.App. 397 [aff 70 N.E. 323, 208 
Ill. 401). 


Iowa.—In re Moore’s Estate, 232 N. 
W. 729, 211 Iowa 804; Spring v. Spring, 
229 N.W. 147, 210 Iowa 1124; Kelley 
v. Kelley, 177 N.W. 45, 189 Iowa 311; 
Hays v. Dean, 164 N.W. 770, 182 Iowa 
619; Matt v. Matt, 137 N.W.. 489, 156 
Iowa 503; Lillie v. Owen, 126 N.W. 
188, 147 Iowa 290; Henninger v. Mc- 
Guire, 125 N.W. 180, 146 Iowa ‘270; 
Cup v. Price, 77 N.W. 848, 107 Iowa 


Mo.—Long vy. Conrad, 42 S.W.(2d) 
SOs 

N.J.—Phillips v. Phillips, 86 A. 949, 
a aeons 459 [aff 91 A‘ 1070, 83 NiJ 
Jq. 

Or.—Neppach y. Norval, 240 P. 
116 Or. 593 [reh den 242 P. 605]. 

S.D.—Cottonwood ey 2 wee Vv. 
Case, 125 N.W. 298, 25 S.D. 


Tex.—Blumenthal  v. Rinses sd 
(Civ.App.) 195 S.W. 275 ae (Commn, 
App.) 221 S.W. 944]. 


Wash.—Kinney v. McCall, 
385, 57 Wash. 545. 


[a] That trust resulted instant ti- 
tle to property, in which the trust is 
claimed, vested in the grantee, must 
be shown by clear and satisfactory 
proof. Laughlin vy. Leigh, 112 TL. 


883, 
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and concise ;*7 elear and conclusive;°* clear and con- 
vineing ;°° clear and explicit;“° clear and possessed 
of high degree of cogency;** 
TOnyise clear and undoubted;7* clear and unequiy- 
ocal;** clear and unquestionable ;7® clear, certain, 


clear and satisfac- 


App. 119. faff 71 N.E. 881, 211. Ill. 192]; 
Maroney v. Maroney, 66 N.W. 911, 97 
Iowa 711; Greensboro Nat. Bank v. 
Gilmer, 23 S.E. 3338, 117 NIC. 4162 

73. Reynolds -v. Caldwell, 80 Ala. - 
232; Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 587, 540,- 
161 Ky. 114 [quot Cyc]. 


74. Ala._-Cawthon v. Jones, 113 So. 
231, 216 Ala. 260; Holt v. Johnson, 
52 So. 323, 166 Ala. 358; Lehman y.. 
Lewis, 62 Ala. 129; Lee v. Browder, 
Troe: 288; Larkins v. Rhodes, 5 Port. 


Ark.—Crow v. Watkins, 2 S.W. 659, 
48 Ark. 169. 


Fla.—Brown v. Brown, 143 So. 737; 
parton v. Sterrett, 2 So. 837, 23 Fla. 
565 


Tl. _—Tritchler v. Anderson, 165 N.E. 
ee 34 Ill. 211; Enos y. Hunter, 9 M11. 
1 


Ind.—Philbin v. Carr, 129°N.E. 19, 
706, 75 Ind.App. 560; Hutton y. Cun- 
ningham, 61 N.E. 1138, 62 N.E. 644, 28 
Ind.App. 295. 


Iowa.—Burns v. Byrne, 45 Iowa 285; 
Childs v. Griswold, 19 Iowa 362; Sun- 
derland v. Sunderland, 19 Iowa 325; 
MacGregor v. Gardner, 14 Iowa 326; 
Noel v. Noel, 1 Iowa 423. 


Ky.—Neel’s Ex’r vy. Noland’s Heirs, 
179 S.W. 430, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 587,- 540, 
161 Ky. 114 [quot Cyc]. 


ser Tere v. Learned, 70 Me. 


Md.—Witts v. Horney, 59 Md. 584; 
Greer v. Baughman, 13 Md. 257; 
Faringer’ v. Ramsay, 4 Mad.Ch. 33; 
Sewell v. Baxter, 2 Md.Ch. 447 [aff 3 
Ma. 334]. 

PR gu amet gi Say ve Terry; 1d Iiisss 
te 

Mo.—Owensby v. Chewning, 71 S.W. 
122, 171 Mo. ‘226; ‘St. Louis, ete, Te 
Co. v. Hannibal Union Depot Co., 28 
S.W. 483, 125 Mo. 82; Philpot v. Penn, 
3 S.W. 386, 91 Mo. 38; Johnson yy, 
Quarles, 46 Mo. 423. 


Nev.—Frederick v. Haas, 5 Nev. 389. 
N.H.—Page v. Page, 8 N.H. 187. 
Pres J..—Tunnard y. Littell, 23 N.J.Eq. 
N.W.—White v. Mayo, 299 P. 1068, 
35 N.M. 4380. ; 


Okl.— Boles v. Akers, 244 P. 182, 116 
Okl. 266; Babcock v. Collison, 175 BP 
G2 wie Ok1. 232; Hayden v. Dannen- 
berg, 143 BP. 859, 42 Okl. 776, Ann.Cas. 
TOU Aas 


Pa.—Appeal of Jackson, 8 A. 870, 
6 Pa.Cas. 42; Carter v. Carter, 6 Pa. 
Dist.&Co. 235. 


Lae tata = wee. v. _ Fowlkes, 
e 


W.Va.—Watts Bros. & Co. v. Frith, 
91 SB. 402, 79 W.Va. 89%, Cassady %G 
Cassady, 81 S.E. 829, 74 W.Va. 53. 


75. Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 4338, 166 Ky. 455 [quot 
Cyc]; May v. May, ‘170 S.W. 537, 540, 
161 Ky. 114 [quot Cye]; Throckmor: 
ton v. Throckmorton, 22 S.E. 162, 
Va. 42; Donaghe v. Tams, 81 Va. 132; 
Sinclair v. Sinclair, 79 Va. 40; Phelps 
v. Seely, 22 Gratt. (63 Va.) 573. * 


9 Heisk. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ss 


§ 213] 


’ and conelusive;7® clear, certain, and convincing ;77 
clear, certain, and decisive;’® clear, certain, satis- 
factory, and practically overwhelming ;7® clear, cer- 
tain, satisfactory, and trustworthy;*° clear, cogent, 
clear, cogent, and convineing’;§? 
clear, concise, and unequivoeal ;** clear, consistent, 
clear, convincing, and econelu- 
sive;*®° clear, convincing, and satisfactory ;%* clear, 
convineing, and so strong, unequivocal, and unmis- 
takable as to lead to but one conclusion;’? clear, 
convincing, satisfactory, and practically free from 
clear, convineing, strong, and unequivo- 
eal;8® clear, definite, and unequivoeal;®® clear, defi- 
nite, reliable, and convineing;°! clear, direct, and 
explicit ;9? clear, explicit, and satisfactory;9? clear, 


and complete ;*? 


and unequivoeal;** 


doubt ;88 


76. Metcalf v. Sackman, 120 P. 84, 
66 Wash. 580. 

Wi. Deaner v: O'Hara, 85 P. 1123, 
36 Colo. 476; De France v. Reeves, 125 
N.W. 655, 148 Iowa 348. 

78. Leiper v. Harper, 283 S.W. 356, 
171 Ark. 1188. 


79. Hyatt v. First Nat. Bank, 187 
N.W. 949, 193 Iowa 593. 

80. Leroy v. Norton, 113 P. 529, 
49 Colo. 490. 

yer. Dixon vy. Dixon, (Mo.) 181 S.W. 
84. 

82. Jones v. Jones, 30 Hawaii 565; 


Norton v. Norton, (Mo.) 43 S.W.(2d) 
1024; Keener v. Williams, 271 S.W. 
489, 307 Mo. 682; Blake v. Blake, (Mo.) 
226 S.W. 837; Deering v. Juden, 164 
S.W. 532, 256 Mo. 1; Brinkerhoff v. 
Juden, 164 S.W. 523, 255 Mo. 698; 
Mulrooney v. Irish-American Savings 
& Building Ass’n, 155 S.W. 804, 249 
Mo. 629; Easter v. Easter, 151 S.W. 
413, 246 Mo. 409; Medlin v. Morris, 
148 S.W. 85, 243 Mo. 260; Kelly Spring- 
field Tire Co. v. Lester, 130 S.E. 45, 190 
N.C. 411; In re Hammer’s Estate, 260 
P. 532, 145 Wash. 322; Doneen vy. Do- 
meen, 235 P. 797,..1384- Wash. 271; 
Brucker v. De Hart, 180 P. 397, 106 
Wash. 386; MHerriford v. Herriford, 
139 P. 212, 78 Wash. 429; Denny v. 
Holden, 102 P. 1109, 55 Wash. 22; Den- 
ny v. Schwabacher, 104 P. 137, 54 
Wash. 689, 132 Am.S.R. 1140. 


Applicability of rule to trust result- 
ing from indefiniteness and uncertain- 
ty of express trust see infra note 56. 

83. Holohan v. McCarthy, 281 .P. 
178, 130 Or. 577; Barger v. Barger, 
47 P. 702, 30 Or. 268. 

84. Niland v. Kennedy, 
117, 316 Ill. 253. 

85. Sheehan v. Sullivan, 58 P. 543, 
126 Cal. 189; McGehee v. Curran, 193 
P, 277, 49 Cal.App. 186. 


147 N.E. 


86. Ark.—Voss v. Voss, 239 S.W. 
1068, 158 Ark. 644; Hall v. Hall, 234 
SW.’ 1738, 149° Ark: 669; Keith v. 


Wheeler, 151 S.W. 284, 105 Ark. 318. 


Iowa.—RBarth v. Severson, 183 N.W. 
617, 191 Iowa 770. 


Mont.—McQuay v. McQuay, 263 P. 
683, 81 Mont. 311. 


Okl.—Craig vy. Craig, 247 P. 67, 114 
Okl. 302. 


Tex.—Wacasey v. Wacasey, (Civ. 
App.) 256 S.W. 1020, 1022 [cit Cyc]. 


87. Wies v. O’Horow, 169 N.W. 168, 
sot Lil. 267. : 


88. Meagher v. Harrington, 254 P. 
432, 78 Mont. 457. 

[a] This rule is particularly appli- 
cable when it is alleged that fiduciary 
funds were used for the purchase of 
property in the name of one having 
the custody of such funds. Meagher 
ya Harrington, 254 P. 432, 78 Mont. 

57, 
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vineing ;?° 


equivoeal ;4 


clear, strong, 


89. Cawthon v. Jones, 113 So. 231, 
216 Ala. 260. 

90. Cogley v. Cogley, 170 N.E. 208, 
338 Ill. 400. 

91.) Vigne! v. Vigne,..130 A.) 826,° 98 
N.J.Eq. 274; Yetman vy. Hedgeman, 88 
A. 206, 82 N.J.Eq. 221. 


92. Witts v. Horney, 59 Md. 584. 
93. Chance y..Graham, 148 P. 63, 
10 Ore a oos 


94. Kern.v. Smith, 139 A. 450, 290 
Pa. 566; Hollinshead’s Appeal, 103 
Pa. 158: Orr ve Orr, 22 Pa.Dist! $375 
Wylie v. Mansley, 6 Pa.Co. 205; Kjol- 
ao v. Kjolseth, 129 N.W. 752, 27 S. 

- 80. 


95. 
N.W. 

96. Gilbraith v. Farrow, 41 So. 
1000, 147 Ala. 183; Babcock vy. Colli- 
son, 175. P. 762, 764; 78 Ok) 232) [eit 
Cyc]; Boyd v. Boyd, 155 S.E. 303, 109 
W.Va. 766. 


97. Hartley v. Hartley, 117 N.E. 
69, 279 Ill. 5938; Springfield Lumber 
Co. v. Shaughnessy, 225 Ill.App. 422; 
Hisenberg v. Goldsmith, 113 P. 1127, 
42 Mont. 563 ;"Star v. Star} 221 P. 721, 
94 Okl. 225; Reynolds v. Blaisdell, 40 
As 42% 23) RE 6: 

98. Miles v. Rhodes, 131 So. 633, 
222 Ala. 208; Cunningham v. Wake- 
field, 115 So. 877, 217 Ala. 374; Heflin 
v.. Heflin,” E37 So. 535, 216" Alas BL): 
Neel’s Ex'r v. Noland’s Heirs, 179 S. 
W. 430, 166 Ky. 455. 


99. Thomson v. Johnston, 
260 S.W. 100. 


1. Wooten v. Keaton, 272 S.W. 869, 
168 Ark. 981; Greer v. Greer, 244 S.W. 
471, 155 Ark. 235; Hunter y: Feild, 
169 S.W. 8138, 114 Ark. 128. 

2. Fagan v. Troutman, 138 P. 442, 
25 Colo.App: 251 [rev 135. P. 122, 2 
Colo.App. 473]. 


3. Scott v. Keir-Lycett, 145 A. 436, 


Harnagel v. Fett, (Iowa) 244 
704. 


(Mo.) 


295 Pa. 398; Singer v. Bugis, 87 Pa. 
Super. 426. 

4 Quinn v. Gormley, 153 A. 623, 
302 Pa. 360. 

5. Walker v. Walker, (Pa.) 98 A. 


890; Heath v. Walkinshaw & Walkin- 
shaw, 86 Pa.Super. 112; Garland v. 
Seaton, 86 Pa.Super. 508;' Knecht v. 
Reichard, 60 Pa.Super. 273. 


6.  Ark.—Kerby vy. Feild, 38 S.W. 
(2d) 308, 2835 Ark. 714: 9 Stacy: ° Vv. 
Stacy, 300 SiwWe, £37, 275/cArk.: 763; 
Ward v. McMath, 265 S.W. 656, 167 
Ark. 678; Murchison v. Murchison, 
246 S.W. 499, 156 Ark. 403; Steward 
v. Hackler, 173 S.W. 425, 117 Ark. 655; 
Hubbard v. McMahon, 176 S.W. 122, 
117 Ark. 563. 


Cal.—Taylor v. Bunnell, 296 P. 288, 
Qt iCal. 6017) sharris, v. Harris, 69" Pe: 
23, 136 Cal. 379; Sheehan v. Sullivan, 
58 P. 543, 126 Cal. 189. 


Iowa.—Wright v. Wright, 179 N.W. 


| (Mo.) 220 S.W. 931; 
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explicit, and unequivocal ;°* clear, explicit, decisive, 
satisfactory, and convincing ;®° clear, full, and con- 
eléar, full, and satisfactory ;°7 
full, satisfactory, and convincing ;°° clear, positive, 
and convineing;°®® clear, positive, and satisfactory ;' 
clear, positive, satisfying, and convincing;* clear, 
precise, and indubitable;* 
clear, precise, convincing, and satis- 
factory;° clear, satisfactory, and convincing ;® clear, 
satisfactory, strong, and convincing;* clear, strong, 
and convincing ;* 
unequivocal, 
clear, strong, unequivocal, and definite ;*1 
strong, unequivocal, and unmistakable;** clear, un- 
equivocal, and cogent;!* elear, unequivocal, and de- 


clear, 


clear, precise, and un- 


clear, strong, and unequivocal ;° 
and beyond doubt;'? 
clear, 


100, 189 Iowa 921. 

Okl1.—Lindsay v. Britt, 280 P. 609, 
138 Okl. 163; Bernard v. McRay, 213 
Pais. Ss Oa © isla at 

S.D.—Hills vy. Hill, 237 N.W. 769; 
Schmidt v. Scanlan, 144 N.W. 128, 32 
S.D. 608. 


7. Irvine v. Minshull, 152 P. 1150, 
60 Colo. 112. 


8. Botkin v. Pyle, (Colo.) 14 P. 
(2d) 187; Glenn y. Glenn, 86 S.E. 622, 
169 N.C. 729; McWhirter v. McWhir- 
ter, 71)S.H. 59, 155 N.C. 145; Hendren 
v. Hendren, 69 S.E. 506, 153: N.C. 505, 
138 Am.S.R. 680. 


9. Semple v. Semple, 105 So. 134, 
90 Fla. 7; McGill v. Chappelle, 71 So. 
836, 71 Filia. 479; Rogero v. Rogero, 
62 So. 899, 66 Fla. 6; Hummel v. Vill- 
mow, 179 N.E. 438, 347 Ill. 58; Sharp 
v. Sharp, 160 N.E. 140, 328 Ill. 564; 
Rush v. Rush, 136 N.E. 808, 304 Ill. 
558; Hill v. Berger, 134 N.E. 721, 302 
I. 312; Crawford v.\ Hurst, 132 N.E: 
521, 299 Ill. 503; Orear v. Farmers’ 
State Bank & Trust Co., 122 N.E. 63, 
286 Ill. 454; Baughman v. Baughman, 
119 N.H. 49, 283 Tl). 55, Ann.Cas.1918E 
895; Van Buskirk vy. Van Buskirk, 35 
N.E. 388, 148 Till. 1; Hughes. v. Mc- 
Dougall, 119 A. 691, 142 Md. 1; Holmes 
v. Kitchen, (Mo.) 243 S.W. 835; Wim- 
bush v. Danford, 238 S.W. 460, 292 
Mo. 588; Gammage v. Latham, (Mo.) 
222 S.W. 469; Wavrin v. Wavrin, 
Waddle vy. Fra- 
zier, 151 S.W. 87, 245 Mo. 391; Wil- 
liams v. Keef, 145 S.W. 425, 241 Mo. 
366; Derry v. Fielder, 115 S.W. 412, 
216 Mo. 176; Smith v. Smith, 100 S.W. 
570, 201 N.W. 538. \ 


“The testimony offered must, to es- 
tablish the trust, be clear in char- 
acter, strong in probative force, and 
so unequivocal in its meaning as to 
leave no doubt in regard thereto in 
the mind of the chancellor.’”’ Holmes 
v. Kitchen, (Mo.) 243 S.W. 835, 838. 


10:)- RushivecRushy J8¢y Ni as80s 
304 Ill, 558; Hill v. Berger, 134 N.B. 
721, 302 Ill. 312; Orear y. Farmers’ 
State Bank, 122 N.E. 63, 286 Ill. 454. 


11. Gammage .v. Latham, (Mo.) 
222 S.W. 469. 


12. Dooly v. Pinson, 39 So. 664, 145 
Ala. 659; Katzing v. Wiegand, 122 N. 
H. 97, 286 Ill. 646; Dodge v. Thomas, 
107 N.E. 261, 266 Til. 76, Ann.Gas, 
1915C 1097; Lord v. Reed, 98 N.E. 558, 
254 Ill, 350, Ann.Cas.1918C 139; Wells 
v. Messenger, 94 N.B. 87, 249 Ill. 72; 
Keuper v. Mette, 88 N.E. 218, 239 Ill. 
586; Edmonson y. Friedell, 163 N.B. 
89, 200 Ind. 298; Bullerdick v. Miller, 
152 N.B. 280, 85 Ind.App. 369; Hutton 
v. Cunningham, 61 N.E. 1138, 62 N.B. 
644, 28 Ind.App. 295; Bush vy. Bush, 
99 So. 151, 184 Miss. 528. 


13. Bunel v. Springfield Sav. Bank, 
(Mo.) 101 S.W. 78; Bunel v. Nester, 
101 S.W. 69, 203 Mo. 429. 
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cisive;!* clear, unquestionable, and certain;?® clear, 
unequivocal, and convineing;!® clear, unequivocal, 
and decisive;1* clear, unequivocal, ‘and unmistak- 
able;?® full and eclear;t® full and satisfactory ;?° 
full, clear, and convineing;*1 full, clear, and satis- 
factory ;22 full, clear, and unequivocal; ;°* full, clear, 
strong, and unequivocal ; ;°* most convincing and ir- 
refragable;?° most satisfactory and convincing ;”° 
of great clearness and certainty;?7 of most satis- 
factory character;?8 plain, direct, and unequivo- 
cal;?° so clear, strong, and unequivocal as to ban- 
ish every reasonable doubt of the existence of such 
trust;?° so clear, strong, and unequivocal as to re- 
move from the mind of the chancellor every reason- 
able doubt as to the existence of the trust;*? so clear, 
cogent, and convincing as to leave no reasonable doubt 


of the existence of facts which, of themselves, would - 


imply a trust by operation of law;?? so clear, defi- 


14. Irvine v. Minshull, 152 P. 1150, 24. 


TRUSTS 


Cohn v. Siegel, 


ie 
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nite, and positive as to leave no reasonable doubt in 
the mind of the chancellor;?* so cogent, clear, un- 
equivocal, and positive as to banish doubt from the 
mind of the chancellor;?* so definite and positive 
as to leave no room for doubt in the mind of the 
chancellor ;?° so strong, unequivocal, and convine- 
ing as to lead but to one conclusion;°° so strong, 
cogent, and convincing as to leave no doubt in 
the mind of the chanecellor;?? strong and convine- 
ing;?8 strong and irrefragable;?® strong and un- 
equivocal;*° strong, clear, and convincing ;*1 strong, 
clear, and unequivocal ;*? strong, clear, certain, con- 
vincing, satisfactory, unequivocal, and conclusive ;** 
strong, clear, convincing, and indubitable;** strong, 
unequivocal, fand convincing;*® the clearest and 
most satisfactory ;*° unequivocal;#7 or if the evi- 
dence is wholly by parol. that it should be received 
with great caution.*§ 


165 N.E. 227,] 723, 317 Mo. 207; 


60 Colo. 112. 

15. Higginbotham v. Boggs, 234 F. 
25350 48) CcCrAC eho oe 

16. Akin v. Akin, 114 N.E. 908, 276 
Ill. 447; Davis v. Davis, 199 N.W. 113, 
112 Neb. 178; Columbia Nat. Bank v. 
Baldwin, 90 N.W. 890, 64 Neb. 732; 
Doane v. Dunham, 89 N.W. 640, 64 
Neb. 135; Buckner v. McHugh, 243 
N.W. 119, 123 Neb. 396; Schmitz v. 
Schmitz, 254 N.Y.S. 109, 234 App.Div. 
Wise 

17. Newbern v. Farris, 299 P. 192, 
149 Okl. 74. 

18. Kinsch v. Kinsch, 181 N.E. 315, 
348 Tll. 446; Kartun v. Kartun, 180 
N.E. 423, 347 Ill. 510; Link v. Emrich, 
178 N.E. 480, 346 Ill. 238. 

19. Geter v. Simmons, 49 So. 131, 
57 Fla. 423; Brenner v. Brener, 29 Pa. 

ae 23. 


20. Davis v. Davis, 199 N.W. 113, 
112 Neb. 178. 


21. Ala.—Carlson y. Erickson, 51 
So. 175, 164 Ala. 380; Carter v. Chal- 
len, 3 So. 313, 83 Ala. 135. 


Ark.—Dillard v. Battle, 266 S.W. 
80, 166 Ark. 241; Mann v. Mann, 260 
S.W. 731, 164 Ark. 43; Doyle v. Da- 
vis, 192 S.W. 229, 127 Ark. 302; Hall 
v. Cox, 149 S.W. 80, 104 Ark. 303; Fos- 


ter v. Beidler, 96 S.W. 175, 79 Ark. 
418; Camden y. Bennett, 41 S.W. 854, 
64 Ark. 155. 


Fla.—Rogero v. Rogero, 62 So. 899, 


66 Fla. 6; Johnston vy. Sherehouse, 
54 So. 892, 61 Fla. 647. 

Me.—Tuttle v. Merrow, 84 A. 463, 
109 Me. 347. 

Mo.—Wacker v. Wacker, 48 S.W. 
835, 147 Mo. 246. 

Or.—Barnes v. Spencer, 153 P. 47, 
79 Or. 205. 


Pa.—Gates v. Keichline, 128 A. 490, 
282 Pa. 584. 


334 Ill. 30. 

25. Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 480, 433, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 537, 540, 
161 Ky. 114 [quot Cyc]; Holder v. 
Nunnelly, 2 Coldw. (Tenn.) 288. 

26. Anderson v. Gile, 78 A. 370, 107 
Me, 325. 


th Woodward vy. Sibert, 82 Va. 
441, 
28. Heneke vy. Floring, 2 N.E. 529, 


114 Ill. 554. 


29. Vogel v. Vogel, 145 A. 370, 157 
Md. 147; Zulver v. Murray, 114 A. 
896, 1389 Md. 242; Dixon v. Dixon, 90 


A. 846, 123 Md. 44. 


30. Ark.—Mason y. Harkins, 102 
S.W. 228, 82 Ark. 569. 
Fla.—Forrester v. Watts, 74 So. 


519, 73 Fla. 514; McGill v. Chappelle, 
71 So. 836, 71 Fla. 479; Geter v. Sim- 
mons, 49 So. 131, 57 Fla. 423. 


Idaho.—Rice v. Rigley, 61 P. 290, 
% Idaho 115, 


Ill.— Pickler v. Pickler, 54 N.E. 311, 
180 Ill. 168. 


Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 4380, 438, 166 Ky. 455 [quot 
Cyc]; May v. May, 170 S.W. 537, 540, 
161 Ky. 114 [quot Cyc]. 


Mich.—Waterman vy. 
Mich. 77. 


Miss.—Logan v. Johnson, 16 So. 231, 
72 Miss. 185. 


Mo.—Derry v. Fielder, 115 S.W. 412, 
216 Mo. 176; Bunel y. Springfield Sav. 
Bank, 101 S.W. 78; Bunel v. Nester, 
VOLE SEW anode 0389 Mos 420r Sra Vv. 
Smith, 100 S.W. 579, 201 Mo. 533; 
Brinkman v. Sunken, 74 S.W. 963, “TTd 
Mo. 709; Crawford v. Jones, 63 S.-W 
838, 1638 Mo. 577; Mulock yv. Mulock, 
57 S.W.. 122, 156 Mo. 431% 
Brown, 49 S.W. 990, 148 Mo. 82 
Vv. Painter, 31 S.W. 919, 129 ee 674; 


Seeley, 28 


Hodges v. Hodges, 
(Mo.) 292 S.W. 12. 


35. Wavrin v. Wavrin, (Mo.) 220 
S.W. 931. 
26. Kedas v. Kedas, 174 N.E. 894, 


342 Ill. 630. 


37. Jacks v. Link, 236 S.W. 10, 291 
Mo. 282; Clay v. Walker, (Mo. App.) 
6 S.W.(2a) 961. 


38. Hines v. Baker, 299 P. 5, 89 
Colowa. 
39. Lantry v. Lantry, 51 Ill. 458, 


2 Am.R. 310; Laughlin v. Leigh, 112 
nae eye 119. [afi 71 NES 381, 2109s 

40. Holt v. Johnson, 52 So. 323, 166 
Ala. 358. 


41. Parker v. Ruley, 148 N.E. 308,- 
317 Ill, 441; American Surety Co. of 
New York v. Hattrem, 3 P.(2d) 1109, 
6 P.(2d) 1087, 138 Or. 358; Holohan 
v. McCarthy, 281 P. 178, 130 Or. 577. 


ose Harris v. Harris, 100 S.E. 125, 
7SeINe CxeT 


43. Piggott v. Brown, 243 P. 626, 
LEA CORO, Glaly 


44. paneer v. Barger, 47 P. 702, 30 
Or. 26 


45. Toate os v. Zinn, (Mo.) 184 S. 
W. 1154. 

46. Bowmaster v. Carroll, 23 F. 
(2d) 825. 


47. Seehorn vy. Gaugh, (Mo.) 11 S. 
W.(2d) 750; Gaugh v. Gaugh, 11 S.W. 
(2d) 729,:321 Mo. 414. 


48. Cal.—Millard v. Hathaway, 27 
Cal VELG. 

DL.C.—MecCartney v. Fletcher, il 
App.D.C, 1. 


Ind.—Parmlee v. Sloan, 37 Ind. 469; 
Fausler v. Jones, 7 Ind. 277; Blair v. 
Bass, 4 Blackf. 539. 


Ky.—Williams vy. Scott, 288 S.W. 
672, 216 Ky. 688; Deboe v. Brown, 248 
S.W. 855, 198 Ky. 275; Deaver-Ken- 


By “Phe proof may be full, clear,| Bradley v. Bradley, 24 S.W. 757, 119 \ 9 
Su Lolivinstite, tacden there be only | Mo. 58; King v. Isley, 22 S.W. 634, Re ek Neces”’ fo: Newel 
one witness against one, or one 116 Mo. 155; Burdett v. May, 12, Saw, Heirs 179 S.W. 430 433 166 K 455 
against several.” Tuttle v. Merrow,|1056, 100 Mo. 13; Philpot v. Penn, 3|{qnot’ Gyc];) May v. May, 170 S.W 
84 A. 463, 464, 109 Me. 347. Number of | S.W. 386, 91 Mo. 38; Sharp v. Berry,|537, 540,161 Ky 114 [quot oc]. 
witnesses generally see Evidence §§|60 Mo. 575; Kennedy v. Kennedy, 57 - 
1753-1758. Mo. 73. Md.—Dixon v. Dixon, 90 A. 846, 123 
22. J. A. Owens & Co. v. Blanks, N.D.—Carter y. Carter, 103 N.W. Md. 44, Ann.Cas.1915D 616. 
(Ala.) 144 So. 35; McCarthy v. Mc- 425, 14 N.D. 66. 30 Gratt. (71 
aN 124 wo ean res otee 31. Semple v. Semple, 105 So. 134, | Va-) 74 
era a ae ries tI ait 193]. Sam 90 Fla. 7. _[a] Death of one in whose name 
eae Wentworth: 154 A. 761, 108 N. 32. Roberts v. Roberts, (Mo.) 291 title was taken to land purchased and 
J.Eq. 247; Gooding v. Broadway Bap- S.W. 485. 
tist Church, 125 A. 211, 46 R.I. 106. 33. 


23. Lofton v. Sterrett, 2 So. 837, | 97: 
23 Fla. 565. o4. 


Aeby v. Aeby, (Mo.) 192 S.W. 


La Rue v. La Rue, 294 S.W. 


paid for by another requires the court 
to use greater care in weighing the 
evidence of the trust relation. Ste- 
vens vy. Fitzpatrick, 118 S.W. 51, 218 
Mo. 708. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 213-214] 


These rules have been applied in determining the 
degree of proof required to establish: The payment 
or ownership of the purchase money,*® and, where 
part payment only of the purchase money is claimed, 
the fact of payment, or ownership of the fund paid,®° 
and the exact proportion of the payment of the 
the specific part or distinct interest 
for which payment made;°? the understanding and 
that the alleged cestui 
que trust is within one of the exceptions of a statute 
providing that no resulting trust shall result in 
favor of one furnishing the consideration for a con- 
except where the cestui que 
trust did not consent to the conveyance or where 
The rules have also 
been applied where it has been sought to establish 
a trust between members of the same family, as be- 
tween husband and wife or parent and child.®> 


whole price ;°! 


intention of the parties;°* 


veyanece to another, 


some trust has been violated.®4 


49. Ala.—Montgomery v. McNutt, 
108 So. 752, 214 Ala. 692. 


Idaho.—National Bank of Idaho v. 
D. W. Standrod & Co., 272 P. 700, 47 
Idaho 93. 


Ill.— Geraghty v. Geraghty, 167 N. 
KB. 117, 335 Ill. 494; Niland v. Ken- 
nedy, 147 N.E. 117, 316111. 253; Craw- 
Poudmve Hurst, L320 4N, We 521) 6299 TL 
503; Katzing v. Wiegand, 122 N.E. 
97, 286 Ill. 646; Orear v. Farmers’ 
State Bank & Trust Co., 122 N.E. 63, 
286 Ill. 454; Baughman yv. Baughman, 
119, Ni. 49, 283.) Ti 55, Ann-Cas. 
1918E 895; Hartley v. Hartley, 117 
N.E. 69, 279 Ill. 593; Dodge v. Thomas, 
TOT IN... -261;,) 266 Dit 76, Ann:Cas, 
1915C 1097; Lord v. Reed, 98 N.E. 


BboweD 4 sil. 950, Ann: Cas. 1913C- 139; 
Meas v. Messenger, 94 N.E. 87, 249 
mM 72. 


Ind.—Irwin v. Ivers, 7 Ind. 308, 63 
Am.D. 420; Bullerdick v. Miller, 152 
N.E. 280, 85 Ind.App. 369. 


Iowa. [ N. 
W. 420, 161 Iowa 459; Lillie v. Owen, 
126 N.W. 188, 147 Iowa 290. 


Md.—Hughes v. McDougall, 
691, 142 Md. 1. 
f Mich.—Bernard v. Bougard, Harr. 
30. 


Miss.—Bush y. Bush, 99 So. 151, 134 
Miss. 523. 

Mo.—Seehorn v. Gaugh, 11 S.W.(2d) 
750; Gaugh v. Gaugh, 11 S.W.(2d) 
729, 321 Mo. 414; Woerheide v. Kel- 
ley, 243 S.W. 158; Aeby v. Aeby, 192 
S.W. 97; Easter v. Haster, 151 S.W. 
413, 246 Mo. 409. 


50. Orear v. Farmers’ State Bank 
& Trust Co., 122 N.E. 63, 286 Ill. 454; 
Kemp v. Elder, 170 N.E. 90, 91 Ind. 
Apv. 65; Hutton v. Cunningham, 61 
N.E. 1138, 62 N.E. 644, 28 Ind.App. 
295; Holohan. v. McCarthy, 281 P. 178, 


119 A. 


130 Or. 577; In re Hammer’s rete, 
260 Ps 532, 145 Wash. 322. 

51. Ill—Orear v. Farmers’ tate 
Bank & Trust Co., 122 N.H. 638, 286 
Ill. 454. 

Ind.—Hutton v. Cunningham, 61 N. 
BE. 1138, 62 N.E. 644, 28 Ind.App. 295. 


Ae it Lewis v. Hunt, (Ch.) 120 A. 
Or.—Holohan v. McCarthy, 281 P. 
178, 130 Or. 577; Barger v. Barger, 47 
Pe Oa; oO, OL 205. 
Va.—Lee v. R. H.. Elliott & Co., 75 
S.E. 146, 113 Va. 618. 


W.Va.—-Watts Bros. & Co. yv. Frith, 
91 S.E. 402, 79 W.Va. 89, 


52. Wells v. MeSsenger, 94 N.E. 
87, 249 Ill. 72; Holohan v. McCarthy, 
Cote sue ts) Often Dik Sane Cl. Vs 
Barger, 47 P. 702, 30 Or. 268. 


TRUSTS 


The 


53. Ala—Montgomery v. McNutt, 
108 So. 752, 214 Ala. 692. 

Ill. Springfield Lumber Co. v. 
Shaughnessy, 225 Ill.App. 422. 


Iowa.—In re Mahin’s Estate, 143 N. 
W. 420, 161 Iowa 459. 


Mo.—-Thomson v. Johnston, 
W. 100. 

Neb.—Davis v. Davis, 199 N.W. 1138, 
112 Neb. 178. 

N.J.—Yetman v. Hedgeman, 88 A. 
206, 82 N.J.Eq. 221; Down v. Down, 
82° A. 322, 80 N.J.Eq. 68. 


Or.—Neppach v. Norval, 240 P. 883, 
116 Or. 593 [reh den 242 P. 605]. 


Wash.—Burrows v. Williams, 
P. 340, 52 Wash. 278. 

{a] Proof that gift or advance- 
ment by husband or father purchas- 
ing property in name of wife or child 
was not intended must be clear and 
convineing. Ahonts omer y. v. MeNutt, 
108 So. 752, 214 Ala. 692. 

54. Sargent v. Sargent, 289 S.W. 
OS; eo, UKGy. DOs PeNoker uve Henry, 
Clay Oil Co., 245 S.W. 6, 196 Ky. 508. 

55. Ala,—Hmfinger v. Emfinger, 34 
So. 346, 137 Ala. 337. 

Ark.—Dillard v. Battle, 266 S.W. 80, 
166 Ark. 241; Chambers y. Michael, 
74 S.W. 516, 71 Ark. 373. 

Colo.—Cortez Land & Securities Co. 

v. Stabler, 268 P. 526, 84 Colo. 64; Doll 
v. Gifford, 56 P. 676, 13 Colo.App. 67. 

Ill.—Evans v. Curtis, 60 N.E. 56, 

190 Ill. 197. 


260 S. 


100 


Iowa.—Wright v. Wright, 179 N.W.. 


100, 189 Iowa 921. 

Ky.—Deboe v. Brown, 248 S.W. 855, 
198 Ky. 275; Neel’s Ex’r v. Noland’s 
Heirs, 179 S.w. 430, 166 Ky. 455; May 
Vv. May, 170 S.W. 537, 540, 161 Ky. 114 
{quot Cyc]. 

Md.—Jcohnson v. Johnson, 53 A. 792, 
96 Md. 144. 

Mo.—Wimbush vy. Danford, 
W. 460, 292 Mo. 588; Larrick v. Heath- 
man, 231 S.W. 975, 288 Mo. 370; Viers 
v. Viers, 75 S.W. 395, 175 Mo. 444. 


OI Staere 


238 S. 


546, 60 Mont. 246. 


Neb.—Doane v. Dunham, 89 N.W. 
640, 64 Neb. 135. 
999 


N.J.—Brower v. Brower, 130 A. 222, 
198 N.J.Hiq. 218 [aff 131 A. 918, 99 N. 
J.Eq. 414]; Yetman v. Hedgeman, 88 
A} 206, 82.N.J.Baq. 221%" Hallenback v: 
Rogers, 40 A. 576, 57 N.J.imq. 199 [aff 
43 A. 1098, 58 N.J.Eq. 580]. 


N.Y.—Steere v. Steere, 5 Johns.Ch. 
1, 19 ‘Aum. DD. 2:56. 

Va.—Battle v. Rock, 131 S.E. 344, 
144 Va. 1. 


Wash.—In re Hammer’s Hstate, 260 


rule requiring clear, 
dence has been held not to apply to a resulting trust 
which arises by reason of indefiniteness and uncer- 
tainty of an express trust.*® 
ted that the alleged cestui que trust furnished the 
consideration, but the dispute is as to whether a 
gift was intended, it has been held that it is not 
necessary that the evidence be clear, precise, and 
indubitable, the weig 
fies the chancellor being sufficient.>7 


(65 C.J.] 455 


cogent, and conyincing evi- 


So, where it is admit- 


ht of the evidence which satis- 


Where it is sought to rebut presumption of result- 
ing trust the proof to rebut such presumption must 
be strong and clear,°* and evidence which is vague 
or ambiguous is insufficient.>® 


[§ 214] 18. Questions for Court or Jury.®° 
existence of a resulting trust in a particular case 
is ordinarily a question of fact,®t and where the 


The 


P. 532, 145 Wash. 322; Plath v. Mul- 
lins, 151 P. 811, 87 Wash. 403; Denny 
v. Schwabacher, 104 P. 137, 54 Wash. 
689, 132 Am.S.R. 1140. 


W.Va.—Boyd v. Boyd, 155 S.E. 303, 
109 W.Va. 766. 


[a] Thus (1) to overcome the pre- 
sumption that a conveyance to a wife 
of property purchased by her husband 
was an advancement, and establish a 
resulting trust, the evidence must be 
clear, distinct, and credible, and pre- 
ponderate. Chambers v. Michael, 74 
SWar 516), 71 TArk. 3735. Johnsen.tv, 
Johnson, 53 A. 792, 96 Md. 144; Viers 
Vv. Viers 75° SW. 395, 17.5 Mion 4447 
Doane v. Dunham, 89 N.W. 640, 64 
Neb. 135; Denny v. Schwabacher, 104 
P. 137, 54 Wash. 689, 132 Am.S.R. 
1140. (2) Resulting trust on a pur- 
chase by husband and conveyance to 
wife must be shown by strong and 
convincing evidence. Cortez Land & 
Securities Co..v. Stabler, 268 P. 526, 
84 Colo. 64. 


[b] Presumption that conveyance 
by parent to child was intended as an 
advancement or gift must be overcome 
by clear and satisfactory proof. Doll 
v. Gifford, 56 BP. 626, 13) Colo. App. 67; 
Huans v. Curtis, 60 N.E. 56, 190 IIl. 
197; Hallenback v. Rogers, 40 A. 576, 
57 N.J.Eq. 199 [aff 43 A. 1098, 58 N.J. 


Eq. 580]; Serfass v. Serfass, 14 Pa. 
(Gro FENG 
56. Sanford v. Van Pelt, 282 S.W. 


1022, 314 Mo. 175. 


57. Epstein v.. Ratkosky, 129 A. 53, 
283 Pa. 168. 

58. Danforth v. Briggs, 
89 Me. 316. 

59. Schwingel v. Anthes, 101 N.W. 
335, 102 N.W. 758, 72 Neb. 643. 

60. Cross references: 


Province of court and jury 
see Trial §§ 313-3 

Questions for court or jury in actions 
to establish trusts generally see in- 
fra § 993. 

Submission of issues to jury in suits 
in Se generally see Equity §§ 
721-742 
61. Gee Ginieenie 

S.H. 824, 150 Ga. 106; Hndsley v. Tay- 

lor, 85 S.EH. 852, 143 Ga. 607. 


Iowa.—Webb v. Webb, 104 N.W. 
438, 180 Iowa 457. 


Kan.—Wintrode vy. 
P. 238, 108 Kan. 506; Scholz v. Hoth, 
LAGS Paseo 94 aan e2 Obs 


Neb.—Bailey v. Dobbins, 
687, 67 Neb. 548. ; 
N.C.—Kelly Springfield Tire Co. 
v. Lester, 130 S.E. 45, 190 N.C. 417- 
Harris v. Harris, 100 S.E. 125, 178 N. 
C. 7; McWhirter v. McWhirter, 71 S. 


36 A. 452, 


generally 


v. Gillespie, 102 


Wintrode, 196 


93 N.W. 
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question arises upon conflicting or uncertain evi- 
denee, in an action at law or in a suit in equity in 
those jurisdictions in which a jury is part of the 
chancery system, it should be submitted to the jury 
but where the evidence is le- 
gally insufficient to warrant the submission of such 
a question to the jury, it should not be so submitted, 
but should be disposed of by the court alone.** 
Where the issue arises on the chancery side of the 
court it should.ordinarily be decided by the judge in 
the exercise of his chancery powers and not by the 


for determination ;°? 


jury.®4 


[§ 215] C. Constructive Trusts**°—1. Basis and 


Eee oose Lob SNC. od 
Hendren, 69 S.BE. 506, 
Am.S.R. 680. : 

Tex.—Townsend y. Chaillett, (Civ. 
App.) 45 S.W.(2d) 354; Jopling v. 
Caldwell-Degenhardt, (Civ.App.) 292 
S.W. 958; Addison v. Ball, (Civ.App.) 
262 S.W. 877; Gilmore v. Brown, (Civ. 
App.) 150 S.W. 964. 

Existence as depending on attend- 
ing circumstances generally see su- 
pra § 140. 

62. Jones y. Fenn, 29 S.E. 298, 103 
Ga. 183; Jackson v. Bateman, 2 Wend. 
(EN OYS) oO. Cobb. Vv. Perry, 3c iS. 
134, 127 N.C. 78; Summers v. Moore, 
Te Sh eta, 03s. Ne C, 394. 

63. Yerkes v. Perrin, 39 N.W. 758, 
71 Mich. 567; Artz v. Meister, 123 A. 
501, 278 Pa. 588; Bowen v. Haupt, 
43 A. 968, 192 Pa. 406; Garland v. 
Seaton, 86 Pa.Super. 508; McCombs 
v. Abrams, .(Tex.Civ.App.) 28 S.W. 
(2d) 584 [aff (Commn.App.) 48 S.W. 
(2d) 612]. 

6&4. McGee v. Wells, 
52 S.C. 472. 

65. “Constructive trust” see supra 
§ 14, 


Hendren v. 


45; 
153 N.C. 505, 138 


30 S.E. 602, 


66. France v. Coleman, 29 App.D.C. 
286; Willis v.. Lam, 166 S.W., 251, 
158 Ky. 777; Griffin, v. Schlenk, 102 


S.W. 887, 189 Ky. 523, 31 Ky.L. 422; 
Weir v. Union Trust Co., 154 N.W. 357, 
360, 188 Mich. 452 [quot Cyc]; Kuehn 
vy. Kuehn, (Tex.Civ.App.) 232 S.W. 
918, 925 [aff (Commn.App.) 242 S.W. 
UCM eek duOtes Cyc. See Baker v. 
Syfritt, 125 N.W. 998,~147 Iowa 49 
(holding that an owner of property 
may, by conduct which estops him to 
deny it, transmit his legal title into a 
trust for the benefit of another per- 
son). 

Equitable estoppel in general see 
Estoppel §§ 116-203. 


67. Lady Ensley Coal, etc., Co. v. 
Gordon, 46 So. 983, 155 Ala. 528; Weir 


v. Union Trust Co., 154 N.W. 357, 
360, 188 Mich. 452 [quot Cyc]; Kuehn 
v. Kuehn, (Tex.Civ.App.) 2382 S.W. 


918, 925 [aff (Commn.App.) 242 S.W. 
719] [quot Cyc]. 

Maxim, that equity regards that 
done which should be done in general 
see Hgquity §§ 190-198. 

68. Express trusts in general see 
supra §§ 21-138. 

69. Resulting trusts in general sce 
supra §§ 139-214. ; 

70. Ala.—Misamore v. Berglin, 72 
rime ts 197 Ala. 111, L.R.A.1916F 
1024. 


Ariz.—MacRae vy. MacRae, 
280, 387 Ariz. 307. 


Ark.—Stacy v. Stacy, 300 S.W. 437, 
175 Ark) 763. 

Colo.—Walker v. Bruce, 97 P. 250, 
44 Colo. 109. 


294 P. 
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distinguishes 


[§§ 214-215 


Elements. Constructive trusts have been said to 
arise through the application of the doctrine of 
equitable estoppel,** or under the broad doctrine 
that equity regards and treats as done what in good 
conscience ought to be done.®* 
constructive 
trusts®® and resulting trusts®® is that the former 
do not arise by virtue of agreement or intention, 
either actual or implied, but by operation of law,*° 
or, more accurately, by construction of the court,** 
regardless of, and ordinarily contrary to, any inten- 


The feature which 


trusts from express 


tion to create a trust;7? they are entirely in in- 


Fla.—Semple v. Semple, 105 So. 134, 
£365 90 Wla. Ww [eit Cye]- 

Iowa.—Markworth v. State Sav. 
Bank of Woden, 237 N.W. 471; Farrell 
v. Wallace, 143 N.W. 488, 490, 161 
Iowa 528 [cit Cyc]; Barnes v. Thuet, 
89 N.W. 1085, 116 Iowa 359. 


Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374. 

Mich.—Hewelt v. Hewelt, 222 N.W. 
119; 245 Mich. 108; Weir v. Union 
Trust Co., 154 N.W. 357, 360, 188 Mich. 
452 [quot Cyc]. 

Or.—Chance v. Graham, 148 P. 63, 
76 Or. 199. 


R.I.—State Lumber Co. v. Cuddigan, 
50 A. 760, 51 R.I. 69; Rosati v. Rossi, 
34 A. 18, 47 R.I. 493. 


S.D.—Farmers’, etc., Bank v. Kim- 
ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 36 Am.S.R. 739. 

Tex.—kKuehn v. Kuehn, (Civ.App.) 
232 S.W. 918, 925 [aff (Commn.App.) 
242 S.W. 719] [quot Cyc]; Henyan v. 
Trevino, (Civ.App.) 137 S.W. 458. 

W.Va.—Carleton Mining & Power 
Co. v. West Virginia Northern R. 
Co., 166 S.E. 536. ; 


71. Brown’s Estate v. Stair, 136 P. 
1003, 25 Colo.App. 140; Holmes v. 
Morris, 173 uN.B.’. 402, 341 Til 3515 
Miller v. Miller, 107 N.E. 821, 824, 266 
Tile 52206 Salina, Cahyon . Coal) Co.cv; 
Klemm, 290 P. 161, 76 Utah 372; Sev- 
enth Blect Church in Israel v. First 
Seattle Dexter Horton Nat. Bank, 299 
P. 359, 162 Wash. 437. See Reay v. 
Reay, 275 Py 533, 97°) Cal.App. 264 
(where it was said that the court of 
equity, assuming that the fraud 
should not have taken place, proceeds 
as though it had not taken place, and 
adjusts the rights of the parties on 
abet basis). And see cases infra note 


“A constructive trust is solely the 
creature of a court of chancery and 
is established upon purely equitable 
grounds.” Miller v. Miller, supra. 


[a] Fiction of equity.—A  con- 
structive trust is a fiction of equity, 
devised to the end that the equitable 
remedies available against a conven- 
tional fiduciary may be available un- 
der the same name and _ processes 
against one who through fraud or 
mistake or by any means ex maleficio 


1 
1 


acquires property of another. Salina 
Canyon Coal Co. v. Klemm, 290 P. 
161, 76 Utah 372. 

72. Ala.—Robinson vy. Pierce, 24 


So. 984, 118 Ala. 273, 301, 72 Am.S.R. 
160, 45 L.R.A. 66. 


Cal.—Fulton v. Jansen, 34 P. 331, 
99 Cal. 587, 591; Borton v. Joslin, 263 
Prloss rss iCalApp. bi. 

Colo.—Kayser v. Maugham, 6 P. 
808, 8 Colo. 232, 235; Brown’s Estate 
v. Stair, 136 P. 1003, 25 Colo.App. 140. 


ee ea ee Ee eC I i Oe ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


*By EUSTACE W. TOMLINSON (§§ 215-238). 


vitum,*® and, for the purpose of working out right 
b, ) ro} 


Conn.—Millard v. Green, 110 A. 177, 
94 Conn. 597, 9 A.L.R. 1610. 


Fla.—Citizens’ State Bank Vv. 
Jones, 131 So. 369, 100 Fla. 1492; 
Semple v. Semple, 105 So. 134, 136, 90 
Mia.. 7 peat Cyvey. 

Idaho.—_Hanger v. Hess, 288 P. 160, 
49 Idaho 325. 


Ill.—Housewright vy. Steinke, 158 N. 
E. 138, 326 Ill. 398; Kochorimbus v. 
Maggos, 154. 0N.E, (235, 1323 Bria paiOe 
Bone v. Roche, 121 N.E. 621, 286 I. 
336. 


Ind.—Terry v. Davenport, 112 N.E. 
998, 185 Ind. 561; Alexander v. 
Spaulding, 66 N.E. 694, 160 Ind. 176; 
Wright v. Moody, 18 N.E. 608, 116 
Ind. 175; Yuster v. Keefe, 90 N.E. 
920, 46 Ind.App. 460. 


Iowa.—Markworth v. State Sav. 
Bank of Woden, 237 N.W. 471; Wil- 
liams v. Williams, 78 N.W. 792, 108 
Iowa 91, 95; Dunn v. Zwilling, 62 N. 
W. 746, 94 Iowa 233, 237. 


Ky.—Traughber vy. King, 32 S.W. 
(2d) 8, 235 Ky. 658; Nolan v. How- 
ard, 297 S.W. 942, 221 Ky. 33; Motley’s 
Adm’rs v. Tabor, 271 S.W. 1064, 208 
Ky. 702; Wright v. Yates, 130 S.W. 
1111, 140 Ky. 283. 

Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374. 

Md.—Springer v. Springer, 125 A. 
162, 144 Md. 465. 

Minn.—Sieger vy. Sieger, 202 N.W. 
742, 162 Minn. 322, 42 A.L.R. 1. 

Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457; Lewis v. Lind- 
ley, 48 P. 765, 19 Mont. 422, 439. 


N.Y.—M. L. Stewart & Co. v. Mar- 
cus, 207 N.Y.S. 685, 124 Mise. 86. 


N.C.—Avery v. Stewart, 48 S.E. 775, 
136 N:C. 426, 434, 68 L.R.A. 776. 


Or.—Templeton v. Hollinshead, 250 
P. 747, 119 Or. 620; Springer v. Young, 
12 P. 400, 14 Or. 280; 283. 


S.D.—Farmers,’ ete., Bank v. Kim- 
ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 394, 36 Am.S.R. 739. 


Tex.—Texas Creosoting Co. v. Hart- 
burg Lumber Co., (Commn.App.) 12 
S.W.(2d) 169 [aff (Civ.App.) 298 S.W. 


645, and reh den (Commn.App.) 16 
S.W.(2d) 255]; Spencer v. Pettit, 
(Civ.App.). 17 Sow. cd) -ii02 =" fart 


(Commn.App.) 34 S.W.(2d) 798]. 


Wash.—Seventh Elect Church in 
Israel v. First Seattle Dexter Horton 
Nat. Bank, 299 P. 359, 162 Wash. 437. 


W.Va.—Keller v. Washington, 98 S. 
BH. 880, 88 W.Va. 659. 


Wis.—Truelsch v. Northwestern 
Mut. Life Ins. Co,; 202 N.W. 352, 186 
Wis. 239, 38 A.L.R, 914. 


73. Robinson v. Pierce, 24 So. 984, 
118 Ala. 278, 801, 72 Am.S.R. 160, 45 
L.R.A. 66; Semple v. Semple, 105 So. 


rey nein wantecdade ates 


§ 215] 


and justice and preventing fraud,’* are forced upon 
the conscience of the trustee’ in favor of the per- 
Fraud, actual or constructive, is 


son defrauded.7® 


134, 136, 90 Fla. 7 [cit Cyc]; Mark- 
worth v. State Sav. Bank of Woden, 
(lowa) 237 N.W. 471; Moore v. De 
Bernardi, 213 P. 1041, 220 P. 544, 47 
Nev. 33. 


74 Cal.—Scadden Flat Gold-Min. 
Co. v. Scadden, 53 P. 440, 121 Cal. 33 
295 Reay vi. Reay, 275 P. 533,97 Cal. 
App. 264; Holstrom v. Mullen, 257 P. 
545, 84 Cal.App. 1. 


Colo.—Brown’s Estate v. 
P. 1003, 25 Colo.App. 140.- 


Fla.—Semple v. Semple, 105 So. 134, 
136, 90 Fla. 7 [cit Cyc]. 

Idaho.—Hanger v. Hess, 288 P. 160, 
49 Idaho 325. 


Ill—Housewright v. Steinke, 158 
N.E. 138, 326 Ill. 398; Kochorimbus 
v. Maggos, 154 N.E. 235, 323 Ill. 510. 

Iowa.—Williams v. Williams, 78 N. 
W. 92, 108 Iowa 91,-95; Dunn v. 
Zwilling, 62 N.W. 746, 94 Iowa 233, 
237. 

Ky.—May v. May, 170 S.W. 537, 161 
Ky. 114; Wright v. Yates, 130 S.W. 
1111, 140 Ky. 283. 

Mo.—Ferguson vy. Robinson, 
W. 447, 258 Mo. 113. 

Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457; Lewis v. Lind- 
ley, 48 P. 765, 19 Mont. 422, 439 [quot 
Pomeroy Eq. Jur.]. 


Nev.—Moore v. De Bernardi, 
1041, 220 P. 544, ai Nev. 33. 


N.C.—Avery v. Stewart, 48 S.E. 
136 N.C. 426, 434, 68 L.R.A. 776. 


Or.—Springer v. Young, 12 P. 400, 
14 Or. 280, 283 [quot Pomeroy Eq. 
drt 

Tex.—Spangler v. Spangler, (Civ. 
App.) 26 S.W.(2d) 463 [mod on other 
grounds (Commn.App.) 41 S.W.(2d) 
60]. 

“Such trusts are the creatures of 
equity, formed for the purpose of 
preventing the perpetration of fraud.” 
Holstrom vy. Mullen, 257 P. 545, 546, 
84 Cal.App. 1. 


[a] Constructive trust rests on 
public policy which requires that the 
law shall not become an instrument 
of designing persons to be used for 
the purpose of fraud and oppression, 
Ferguson v. Robinson, 167 S.W. 447, 
258 Mo. 113. 


[b] Fundamental theory on which 
equity acts in imposing a construc- 
tive trust upon property is that of 
restoring the defrauded party pri- 
marily, and the fraudulent party as a 
necessary incident, to the positions 
which they occupied before the fraud 
was committed; the court, assuming 
that the fraudulent act or omission 
should not have taken place, proceeds 
as though it had not taken place, 
and returns the parties to that situa- 
tion.) “Réay va Reay, 275-2. 633, 997 
Cal.App. 264. 


75. Cal.—Scadden Flat Gold-Min. 
Co. v. Scadden, 53 P. 440, 121 Cal. 33, 
39. 


Colo.—Kayser v. Maugham, 6 P. 803, 
8 Colo. 232, 235. 


Fla.—Semple v. Semple, 105 So. 134, 
ee 90a. 7 ferteCyey: 


y-—Wright v. Yates, 
wit 140 Ky. 283. 


Mont.—Meagher v. Harrington, 2&4 
P. 432, 78 Mont. 457. 


76, Reay ‘v. Reay, 275 P. (533, 97 
Cal.App. 264; Cummings v. Cum- 
mings, 203 P. 452, 55 Cal.App. 433; 
Guatelli v. Brown, 92 A. 904, 84 N.J. 
Eq. 33; Abilene State Bank v. Don- 


Stair, 136 


167 S. 


213 P. 


775, 


130 S.W. 


. 91 N.E. 451, 244 Ill. 297; 


TRUSTS 


there are no circu 


nelly, (Tex.Civ.App.) 277 S.W. 447. 
Compare Parshall v. Parshall, 205 P. 
1081, 56 Cal.App. 548 (holding that no 
trust arises in favor of a husband 
against one to whom he and his wife 
have conveyed property, where he had 
no interest in the property and merely 
joined in the conveyance as husband 
of the owner); Huffine y. Lincoln, 160 
P. 820, 52 Mont. 585 (holding that 
where a wife intended to convey her 
property to her daughter, and the hus- 
band induced her to convey it to him 
under his promise that the would de- 
vise it to the daughter and a son, the 
constructive trust arising from the 
promise is in favor of the daughter 
only, and not in favor of the son, al- 
though he is without fault, where a 
statute provides that one who gains 
a thing by fraud, the violation of a 
trust, or other wrongful act is an in- 
voluntary trustee for the benefit of 
the person who would otherwise have 
had it, since the wife intended the 
property to pass to the daughter and 
would have conveyed it to her but for 
the husband’s promise). 


[a] Undisclosed principal of 
cestui.Where one who is agent for 
an undisclosed principal conveys the 
latter’s property under such circum- 
stances as to give rise to a construc- 
tive trust in his favor, such principal 
is entitled to the benefit of such trust. 
Cummings v. Cummings, 203 P. 452, 
55 Cal.App. 433. 


Persons entitled to enforce con- 
structive trusts in general see infra 
§ 886. 

77. Ala.—Harton v. Amason, 71 So. 
180, 195 Ala. 594; O’Bear Jewelry Co. 


v. Volfer, 17 So. 525, 106 Ala. 205, 54 
Am.S.R. 31, 28 1. RwA. 707. 
3 29458P: 
280, 37 Ariz. 307. 
Ark.—Phillips v. Phillips, 14 S.W. 
(2d). 219, 178. Ark. 1056; Lewis v. 
Bush 233s Wer ak, kta: alk 1.92" 


Davidson v. Edwards, 270 S.W. 94, 168 
Ark. 306; Hunter v. Field, 169 S.W. 
813, 114 Ark. 128; Pillow v. Brown, 26 
Ark. 240. Compare Stacy v. Stacy, 300 
S.W. 437, 175 Ark. 763 (holding that, 
where one acquires title to property 
purchased with funds of another, but 
never shows an intention of holding 
it against such other, and on the con- 
trary expressly recognizes that such 
other is entitled to a deed, there can 
be no trust ex maleficio, since no 
fraud is present). 


Cal.—Borton v. Joslin, 263 P. 1033, 
88 Cal.App. 515. 


Conn.—Maltbie v. Olds, 92 A. 408, 88 
Conn. 633; Fisk’s Appeal, 71. A. 559, 
81 Conn. 433; Verzier v. Convard, 52 
A. -255,°75 ‘Conn; 1. 


Ga.—Carr v. Graham, 57 S:.E. 875, 
128 Ga. 622. 


Ill.—Neagle v. McMullen, 165 N.E. 
605, 334 Ill. 168; Davids v. Davids, 164 
N.E. 662, 333 Ill. 327; Lowenberg v. 
Booth, 162 N.E. 191, 330 Ill. 548; Kel- 
ler v. Joseph, 160 N.H. 117, 329 Il. 
148; Kochorimbus v. Maggos, 154 N. 
BE. 235, 328 Ill. 510; Streeter v. Gam- 
ble, 131 N=.589) 298 TH 332): 23 ALR: 


1485; Delfosse v. Delfosse, 122 N.E. 
484, 287 Ill. 251; Roche v. Roche, 121 
N.E. 621, 286 Ill. 326; Ryder v. Ryder, 


Lancaster v. 
Springer, 88 N.E. 272, 239 Ill. 472; 
Cline v. Cline, 68 N.E. 545, 204 Ill. 130; 
Beach v. Dyer, 93 Ill. 295; People v. 
American Trust & Savings Bank of 
Kankakee, 262 Ill.App. 458. 


Ind.—Westphal v. Heckman, 113 N. 
TH. 299, 185 Ind. 88; Alexander v.| 
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an essential element in the creation or existence of 
a constructive trust,‘” and no such trust arises where 


mstanees which make it inequitable 


Spaulding, 66 N.E. 694, 160 Ind. 176: 
Meredith vy. Meredith, 50 N.E. 29, 150 
Ind. 299; Noe v. Roll, 33 N.E. 905, 
134 Ind. 115; Wright v. Moody, 18 N. 
E. 608, 116 Ind. 175; McQuaide v. Mc- 
Quaide, 168 N.E. 500, 92 Ind.App. 370; 
Betsner v. Betsner, 151 N.E. 343, 84 
Ind.App. 319; Yuster v. Keefe, 90 N.E. 
920, 46 Ind.App. 460. 

Ilowa.—Federal Surety Co. v. Des 
Moines Morris Plan Co., 239 N.W. 99, 
213 Iowa 464; Markworth vy. State 
Sav. Bank of Woden, 237 N.W. 471; 
Farrell v. Wallace, 143 N.W. 488, 490, 
161 Iowa 528 [eit Cye]. 


Kan.—Clester v. Clester, 135 P. 996, 
90 Kan. 638; Rogers v. Richards, 74 
P.)'255,' 67 ‘Kany 706: 


Ky.—Huff v. Byers, 272 S.W. 897, 
209 Ky. 375; Wright v. Yates, 130 S. 
W. 1111, 140 Ky. 283. 

Me.—Wood v. White, 122 A. 177, 123 
Me. 139) Pall: v. Fall, 81) AW 865,0107 
Me. 539. 

Md.—Wisinger Mill & Lumber Co. 
v. Dillon, 150 A. 267, 159 Md. 185; Mc- 
Intyre v. Smith, 141 A. 405, 154 Md. 
660; Springer v. Springer, 125 A. 162, 
144 Md. 465; Clark v. Clark, 114 A. 
722, 139 Md. 38. 


Mich.—Marshall v. De Magnassun, 
234 N.W. 121, 253 Mich. 56; Frank v. 
Patton, 232 N.W.°211, 251 Mich. 557;. 
Hewelt v. Hewelt, 222 N.W. 119, 245 
Mich. 108; Ridky v. Ridky, 198 N.W. 
229, 226 Mich. 459; Weir v. Union 
Trust; (Co. L254) INIWii0 357) 2360) rss 
Mich. -452» [quet Cyc]; “Pierce ~v. 
Pierce, 22 N.W. 81, 55 Mich. 629. 


Mo.—yYoung v. Kansas City Life 
Ins. Co., 43 S.W.(2d) 1046; Norton v. 
Norton, 43 S.W.(2d) 1024; Ferguson v. 
Robinson, 167 S.W. 447, 258 Mo. 113; 
Anderson v. Crum, (App.) 210‘S.W. 
907. See Vogelsong v. St. Louis Wood 
Fibre Plaster Co., 126 S.W. 804, 147 
ee Se 578 (apparently applying the 
rule). 


x 3ank, 
263 P. 689, 81 Mont. 322; Bakken v. 
Kester, 261 P. 294, 81 Mont. 18; Kes- 


ter v. Amon, 261 P. 288, 81. Mont. 1; 
Morton v. Union Cent. Life Ins. Co., 
261 P. 278, 80 Mont. 593. 


N.J.—Powell v. Yearance, 67 A. 892, 
% ON. J q., 17: 


N.Y.—Canute v. Minor, 249 N.Y.S. 
680, 232 App.Div. 325 [rev 244 N.Y.S. 
288, 137 Mise. 717, and aff 180 N.E. 
3831, 258 N.Y. 558]; Peppard Realty 
Co. v. Emdon, 197 N.Y.S. 486, 204 App. 


Div. 8; Beebe v. Beebe, 252 N.Y.S. 310, 
140 Mise. 678; In re Gentry’s HMstate, 
249 N.Y.S. 296, 189 Misc. 759. 


Okl.—Reed v. Peck & ey EA ite 
ture’ Col, 220° P. 900)" 93, 0k1 


Or.—Chance v. Graham, te P. 63, 
BEyOR BEI: 


Pa.—Turney v. McKown, 89 A. 797, 
242 Pa. 565; McHendry v. Shaffer, 89 
A. 587, 242 Pa. 476; Good v. Fehl, 24 
Pa.Dist. 946; Blackwell v. Ace, 3 C. 
PY, et: 


R.I.—State Lumber Co. v. Cuddigan, 
150 A. 760, 51 R.T. 69. ‘ 

S.C.—Jarrot v. Kuker, 59 S.E. 533, 
78 S.C. 510. 

Tex.—Spangler v. Spangler, (Civ. 
App.) 26 S.W.(2da) 463 [mod on other 
grounds (Commn.App.) 41 S.W.(2d) 
60]; Abilene State Bank v. Donnelly, 
(Civ.App.) 277 S.W. 447; Kuehn vy. 
Kuehn, (Civ.App.) 2382 S.W. 918, 925 
[aff (Commn.App.) 242 S.W. 719] 
[quot Cyc]; Reeves v. Shook, (Civ. 
App.) 225 S.W. 429. 


Wash.—Carson v. Wiley, 167 P. 
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for one to hold absolute title to property against 
speaking, 
trusts have no element of fraud in them, the court 
merely usine the machinery of a trust to afford re- 
Actual®® or intentional*? 
fraud is not necessary, nor is it necessary that any 
express or conventional trust relation shall exist be- 


another;7® but, strictly 


dress in cases of fraud.*® 


1111, 98 Wash. 476. 


Wis.—Richtman v. Watson, 136 N. 
W. 797, 150 Wis. 385. 


See Furber v. Dane, 90 N.B. 859, 
204 Mass. 412, 27 L.R.A.N.S. 808 
(recognizing the rule, and holding 
that the mere statement by one sell- 
ing property for another, depositing 
the proceeds, and giving the latter a 
check for the amount, is financially 
embarrassed at the time the check 
ig issued does not establish such 
fraud as to entitle the person for 
whom the property was sold to im- 
pose a trust upon the seller’s bank 
account for the amount due to him, 
where the seller fails before the check 
is paid). 

[a] Participation by trustee in 
fraud or miscendguct (1) is a condition 
precedent to the creation of a con- 
structive trust, since it arises on ac- 
count of fraud or misconduct on the 
part of the person held to be a trus- 
tee, or by virtue of some illegal act on 
his part. State v. Benton State Bank, 
263 .P. 689, 81 Mont. 322. See Scullin 
Steel Co. v. North American Co., 255 
EF. 945, 167 C.C.A. 237 (applying the 
rule). (2) So a grantee will not 
be declared a trustee, to hold the land 
for one who has been defrauded by 
the conveyance, unless he was a party 
to the fraud. Beach v. Dyer, 93 Il. 
295. (3) <A bona fide purchaser can- 
not be held as a constructive trus- 
tee, regardless of the fraud of his 
vendor. Reeves v. Shook, (Tex.Civ. 
App.) 225 S.W. 429. 


[bj] Authorized use by substituted 
bidder of the original bidder’s bonds 
as part payment for property sold at 
foreclosure did not raise a trust ex 


maleficio. Magid v. Byrd, 139 S.E. 61, 
164 Ga. 609. = 
{c] Tiustrations.—(1) Where a 


wife’s father, with her consent, for 
the purpose of making an equal dis- 
tribution of his property among his 
children, causes land to be conveyed 
to her husband by a deed of general 
warranty, the land is not charged 
with any trust in favor ot the wife. 
Acker v.. Priest, 61 N.W. 235, 92 
Iowa 610. (2) A landowner con- 
veyed, as a gift, to his son-in-law, 
a tract of land, in consideration of his 
affection for the wife of the latter, his 
daughter—it was held that no implied 
trust was thereby created in favor of 
the wife, or her heirs, as against the 
grantee, her husband. Higbee v. Hig- 
bee, 27 S.W. 619, 123 Mo. 287. (3) 
In a deed of conveyance to a son-in- 
law, the consideration stated was his 
marriage and ‘natural love and af- 
fection” of the grantor for his daugh- 
ter and the grantee; and the purpose 
expressed in the deed was to advance 
the grantee in life—held, that no 
trust, in the estate conveyed, arose in 
favor of the daughter. Thompson v. 
Thompson, 18 Ohio St. 78. (4) That 
the grantee in a deed is the wife of 
the person paying the consideration 
does not alone justify the heirs of the 
jatter in invoking the doctrine of con- 
structive trust. Binkowski v. Moskie- 
pas 128 N.Y.S. 8038, 144 App.Div. 
61. 


{d] Placing property beyond reach 
of creditors.—The purpose of one pay- 
ing the consideration for real estate 


TRUSTS 


construetive 


and taking the conveyance thereto in 
the name of a third person to place 
the property beyond the reach of fu- 
ture creditors does not of itself af- 
ford ground for invoking the jurisdic- 
tion of equity to construct a trust. 
Binkowski v. Moskiewitz, 128 N.Y.S. 
803, 144 App.Div. 161. 

78. Roberts v. Pratt, 228 S.W. 379, 
147 Ark. 575; Ford v. Lighthall, 159 
N.H. 298, 328 Ill. 107; Clester v. Cles- 
ter, 1385 P. 996, 90 Kan. 638; First Nat. 
Bank ‘v. Bell, 268 BP. 63, 125"-Or259s- 
See Stilwell v. Kent, 115 So. 508, 94 
Fla. 1176, 57 A.U.R. 370 (holding that, 
where a husband and wife own adjoin- 
ing lots, an agreement by the hushand 
and wife with the purchaser of the 
husband’s lot that the wife’s lot would 
be set aside and conveyed to the pub- 
lic as a public park does not establish 
a constructive trust). 

[a] Mere fact that transaction is 
harsh or unjust as to a third person 
does not give rise to a constructive 
trust in his favor. Clester v. Clester, 
135 P. 996, 90 Kan. 638. 


[b] Contract not for benefit of per- 
son asserting trust. — A purchase 
mortgage authorizing the mortgagee 
to pay existing coal bills and add pay- 
ment to the debt could not support a 
constructive trust for the coal seller. 
Tremont Coal Co. v. Perchik, 235 N.Y. 
S. 424, 226 App.Div. 561 [aff 171 N.E. 
775, 253 NY. 545]. 


79. Avery v. Stewart, 48 S.E. 775, 
136 N.C. 426, 68 L.R.A. 776. 


80. Ala.—Summers Vv. 
118 So. 912, 218 Ala. 420. 


Ariz.—Sun Dance Gold Min. Co. v. 
Frost, 64 P. 435, 7 Ariz. 289. 


Ill.— Miller v. Miller, 107 N.E. 821, 
266 Ill. 522 [disappr contrary dicta 
in McHenry v. McHenry, 94 N.E. 84, 
248 Ill. 506; Ryder v. Ryder, 91 N. 
BK. 451, 244 Ill. 297; Davis v. Stam- 
baugh, 45 N.W. 170, 163 Ill. 557]. 

Iowa.—Barnes v. Thuet, 89 N.W. 
1085, 116 Iowa 359. 

Ky.—Shortridge v. Shortridge, 270 
S.W. 47, 207 Ky. 790. 


Md.—Springer v. 
162, 144 Md. 465. 

Mich.—Weir v. Union Trust Co., 154 
N.W. 357, 360, 188 Mich. 452 [quot 
Cyl. 

Mo.—Calloway Bank v. Ellis, (App.) 
238 S.W. 844. 


N.C.—-MecNinch v. American Trust 
Con 110 S.By 6637 L838. NeCamsomicent 
den 43:S.Ct. 363, 261 U.S. 606, 67 L. 
Ed. 825, and error dism 43 S.Ct. 363, 
261 U.S. 618, 67 L.Ed. 829]. 


R.I.—Industrial Trust Co. vy. Colt, 
128 A. 200, 46 RT. 319. 


S.C.—Bank of Williston vy. Alder- 
man, 91 S.E. 296, 106 S.C. 386. 


Tex.—Kuehn v. Kuehn, (Civ.App.) 
232 S.W. 918, 925 [aff (Commn.App.) 
242 S.W. 719] [quot Cye]. 

And see cases infra note 81. 


[a] Violation of fiduciary relation. 
—(1) Where the fiduciary relation 
existing between the parties is sufti- 
cient for the establishment of a con- 
structive trust, it is unnecessary to 
allege and prove actual fraud. Sun 
Dance Goid Min. Co. v. Frost, 64 P. 


Summers, 


Springer, 125 A? 


[§ 215 


tween the parties,®? or that any promise shall have 
been made by the one for the benefit of the other,** 
but, as a general principle, a constructive trust will 
arise whenever the circumstances under which prop- 
erty was acquired make it inequitable that it should 
be retained by him who holds the legal title, as 
against another,’* provided some confidential rela- 


435,,7 Ariz. 289; Shortridge v. Short- 
ridge, 270 S.W. 47, 207, Ky. 790. (2) 
Acquisition of property in violation of 
confidential or fiduciary relation in 
general see infra § 226. 


81. Tate v. Emery, 
139 Or. 214. 


$2. Mo.—Calloway 
(App.) 238 S.W. 844. 

Nev.—Moore v. De Bernardi, 213 P. 
1041, 220 P. 544, 47 Nev. 33. 


Or.—Virst Nat. Bank of North Bend 
v. United States Fidelity & Guaranty 
Con ezul Pr bike Ore tAg. 


S.C.—-Bank of Williston v. Alder- 
man, 91 S.E. 296, 106 S.C. 386. 


Wis.—Truelsch v. Northwestern 
Mut. Life Ins. Co., 202 N.W. 352, 186 
Wis. 239, 38 A.L.R. 914. 

83. ‘First Nat. Bank— of North 
Bend v. United States Fidelity & 
Guaranty. Co:, 2171 Ba 51, Lots Or- Age 


84. U.S.—-Prosser v. Finn, 28 S.Ct. 
225, 208 U.S. 67, 52 L.Ed. 392; Moto 
Meter Co, v. National Gauge & Equip- 
ment> Co., 31 EF. (2d), 994; (Grigsby 
Miller, 240 F. 188. ; 

Ala.—Wheelock v. Dillard, 100 So. 
840, 211 Ala. 599; Fowler v. Fowler, 
88 So. 648, 205 Ala. 514; Misamore v. 
Berglin, 72 So: 347, 197 Ala. 111, L.R. 
A.1916F 1024. 


Cal.—MecMillen v. Olmsted, 259 P. 
1104, 85 Cal.App. 656. See Hayne vy. 
Hermann, 32 P. 171, 97 Cal. 259 (recog- 
nizing the rule). 


Colo.—Walker v. Bruce, 97 P. 250, 
44 Colo. 109. 


Fla.—Citizens’ State Bank v. Jones, 
131 So. 369, 100 Fla. 1492. 


Ga.—Manget v. National City Bank 
of Rome, 149 S.E. 213, 168 Ga. 876. 


Idaho.—Hanger v. Hess, 288 P. 160, 
49 Idaho 325; Harvey v. Deseret 
Sheep Co., 234 P. 146, 40 Idaho 450. 


Ill.—Catherwood v. Morris, 178 N. 
BH. 487, 345 Ill. 617; Housewright v. 
Steinke, 158 N.B. 138, 326 Ill. 398; 
Kochorimbus v. Maggos, 154 N.E. 235, 
323 Ill. 510; Miller v. Miller, 107 N.E. 
821, 266 Ill. 522; Pope v. Dapray, 52 
N.E. 58, 176 Ill. 478; Alwood v. Mans- 
field, 59 Ill. 496. 


Kan.—Clester v. Clester, 135 P. 996, 
90 Kan. 638. 


Md.—Hisinger Mill & Lumber Co. v. 
Dillon US0s PA 267159) ides esos 
Springer v. Springer, 125 A. 162, 144 
Md. 465. 


Mich.—Weir v. Union Trust Co., 
154 N.W. 357, 360, 188 Mich. 452 [quot 
eye}; 


Minn.—Northern Oil & Gas Co. v. 
Birkeland, 206 N.W. 380, 164 Minn. 
466; Shearer v. Barnes, 136 N.W. 861, 
118 Minn. 179. 


Mo.—William R. Compton Co. v. 
Farmers’ Trust Co. of Grant City, 279 
S.W. 746, 220 Mo.App. 1081. 


N.Y.—McKenna vy. Meehan, 161 N.E. 
472, 248 N.Y. 206. See District Nurs- 
ing Ass’n of Buffalo v. Koerner, 154 
NVY.S:9'776, 9 Misc.-265 Laff 159) Ney. 
S. 1109] (apparently recognizing the 
rule). 

Okl.—Teuscher v. Gragg, 276 P. 75% 
136 Okl. 129, 66 ALAR. 143: Lanes 


9 P.(2d) 136, 


Bank v. Ellis, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion exists between the two,** and provided the rais- 
ing of a trust is necessary to prevent a failure of 
So, as has been said, 
varieties of constructive trusts are practically with- 
out limit,** such trusts being raised, broadly speak- 
ing, whenever necessary to prevent injustice.’* 
trust arises, however, in favor of a person participat- 
ing in fraudulent or reprehensible transactions.®°? 
The principles upon which constructive trusts are 


justice.s® 


TRUSTS 


the forms and 


No 


accepted by the 
is entitled.®4 


imposed are equally applicable to the acquisition 


or holding of property under testamentary devises 
and bequests and under transfers or dispositions not 
testamentary in character,®® and to purchases at 


Dickson, 236 P. 399, 108 Okl. 241 [rev 
on other grounds 47 S.Ct. 494, 274 U.S. 
Moret Le dar Gy OOK 1c 


Or.—First Nat. Bank v. U. S. Fidel- 
ity & Guaranty Co., 271 P. 57, 127 Or. 
147. 

S.C.—Bank of Williston v. Alder- 
man, 91 S.E. 296, 106 S.C. 386. 

Tex.—Hill v. Stampfli, (Commn. 
App.) 290 S.W. 522 [rev (Civ.App.) 284 
S.W. 237]; Kuehn vy. Kuehn, (Civ. 
App.) 232 S.W. 918, 925 [aff (Commn. 
App.) 242 S.W. 719] [quot Cyc]. 

Vt.—Miller v. Belville, 126 A. 590, 
98 Vt. 248. 

Wash.—Seventh Elect Church In 
Israel v. First Seattle Dexter Horton 
Nat. Bank, 299 P. 359, 162 Wash. 4387. 


B.C.—Cook v. Cook, 19 B.C. 311. 


Sask.—Coventry v. Annable, 4 Sask. 
L. 425 [dism appeal 175]. 

“Whenever the circumstances of a 
transaction are such that the person 
who takes the legal interest in prop- 
erty can not also enjoy the beneficial 
interest without necessarily violating 
some established principle of equity, 
the court will immediately raise a 
constructive trust and fasten it upon 
the conscience of the legal owner, so 
as to convert him into a trustee for 
the parties who, in equity, are entitled 
to the beneficial enjoyment.” Alwood 
v. Mansfield, 59 Ill. 496, 507 [quot Mil- 
ler v. Miller, 107 N.E. 821, 824, 266 Ill. 
522]: 

{a] One acquiring legal title to 
property to which another has better 
right will be converted by a court of 
equity into a constructive trustee for 
the true owner. Prosser v. Finn, 28 
See 2257208 Urs: 67, 62 - Ba. 392); 
Teuscher v. Gragg, 276 P. 753, 136 Okl. 
129, 66 A.L.R. 143; Lowe v. Dickson, 
236 P. 399, 108 Okl. 241 [rev on other 
grounds 47 S.Ct. 494, 274 U.S. 23, 71 
L.Ed. 907}. 


{b] Receiving of money which 
cannot in conscience be retained is 
in equity sufficient to raise a con- 
structive trust in favor of the party 
for whom, or for whose account, it 
was received, the question not being 
whether money has been received by 
a party of which he could not have 
compelled the payment to him, but 
whether he can, after receiving it, 
with a safe conscience, ex equo et 
bono, retain it. First Nat. Bank of 
North Bend v. United States Fidelity 
ceGuaranty, ©o., 271 *Pl 57, 127 Or: 
147. 

[c] Where one having community 
of interest with another acquires 
rights antagonistic to him the latter 
becomes entitled to relief under the 
doctrine of trusts. Moto Meter Co. 
v. National Gauge & Equipment Co., 
oie). (2a) 994. 


[d] Wendee under executory con- 
tract acquiring title hostile to ven- 
dor.—Where a vendee of land under 
an executory contract, in possession 
thereunder, acquires a title to the 


at the inception 


land hostile to that of his vendor, he 
is held to be a trustee for his vendor 
under the theory of constructive 
trusts. Misamore v. Berglin, 72 So. 
847, 197 Ala. 111, L.R’/A.1916F 1024. 


{e] Actual fraud or abuse of con- 
fidence.—Constructive trusts are de- 
clared and established in two general 
classes of cases, namely, those cases 
in which actual fraud is considered as 
an equitable ground for raising such 
trust, and those cases in which the 
existence of a confidential and fidu- 
ciary relation, and the subsequent 
abuse of the confidence reposed, are 
consideréd sufficient ground to estab- 
lish such trust. Catherwood v. Mor- 
ris, 178 N.E. 487, 345 Ill. 617; Kochor- 
imbus v. Maggos, 154 N.E. 235, 323 I11. 
510; Miller v. Miller, 107 N.E. 821, 
266 Jll. 522; Pope v. Dapray, 52 N.E. 
58, 176 Illy 478. 


{f] Specific fund or property must 
bo involved.—In order to give rise to 
a constructive trust on the part of 
one person in favor of another, there 
must be involved some specific fund 
or property as to which the former 
owes the latter some duty. Northern 
Oil & Gas Co. v. Birkeland, 206 N.W. 
380, 164 Minn. 466; District Nursing 
Ass’n of Buffalo v. Koerner, 154 N.Y.S. 
776, 91 Misc. 265, 15 Mills 161 [aff 159 
N.Y.S. 1109]. 


[g] Fact that realty wrongfully 
held, is occupied by trustee as home- 
stead (1) does not affect the existence 
of the constructive trust or the right 
of the beneficiary to redress. Shearer 
v. Barnes, 136 N.W. 861, 118 Minn. 
179. (2) Nature and protection of 
homestead rights in general see 
Homesteads 29 C.J. p 770. 


Particular matters as giving rise 
a hbeededaee tabh? trust see infra §§ 218-— 

85. Alaska.—Pioneer Mining Co. v. 
Tiberg, 4 Alaska 670. 

Fla.—Leeper v. Gorman, 128 So. 876, 
100 Fla. 128; Quinn v. Phipps, 113 So. 
41.95.93, Mla. 805, 0547 A beR 1173) 

Ga.—Bennett v. Rosborough, 116 S. 
E. 788, 155 Ga. 265, 26 A.L.R. 1397. 

Ill.—Roche v. Roche, 121 N.E. 621, 
286 Ill. 336. 

Kan.—Robinson y. Eagle-Picher 
Lead Co., 297 P. 697, 132 Kan. 860, 75 
A.L.R. 840. 

Ky.—Wright v. 
1111, 140 Ky. 283. 

Md.—Goldman v. Harford Road 
Bldg. Ass’n, 133 A. 8438, 150 Md. 677. 


Minn.—Northern Oil & Gas Co. v. 


Yates, 130 S.W. 


piseand 206 N.W. 380, 164 Minn. 
Mo.—Chapin vy. Cherry, 147 S.W. 
1084, 243 Mo. 375. 
Wis.—Dixon Shoe Co. v. Bank of 
North Freedom, 243 N.W. 327. 
Sask.—Armstrong vy. Bastedo, 6 
Sask.L. 66. 
[a] Where no confidential relation 


exists.—No constructive trust is rais- 


judicial sales and purchases at private sales. 
fact that a balance on general account is due to 
a trustee ex maleficio from the beneficiary does not 
affect the existence of the trust.°? 
that a constructive trust does not arise until the 
cestui que trust elects to assert it;?* and the right 
to assert it comes to an end when other property is 


Fraud at inception of title. 
may give rise to a constructive trust, it must exist 
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The 


It has been said 


cestui in lieu of that to which he 


In order that fraud 


of title to the property, or inhere 


ed by the facts that one taking out 
insurance on his life is insolvent at 
the time, and remains insolvent ever 
afterward, paying the premiums with 
money which might or should have 


‘been paid to his creditors, and, short- 


ly before death, requests his wife to 
use the proceeds of the policies to pay 
certain debts. Bennett v. Rosbor- 
ough, 116 S.E. 788, 155 Ga. 265, 26 A. 
To boos 


In case of theft of property see in- 
fra § 220. 


What constitutes confidential or 
fiduciary relation see infra §§ 228-230. 


86. Alexander v. Spaulding, 66 N. 
E. 694, 160 Ind. 176; Wright v. Moody,. 
18 N.E. 608, 116 Ind. 175; Yuster v. 
Keefe, 90 N.E. 920, 46 Ind.App. 460. 

8&7. Ark.—Humphreys v. Butler, 11 
SW. 47930 51s Ark.. 351, 354 [auot: 2 
Pomeroy Eq. Jur.]. 

Iowa.—Barnes v. Thuet, 
1085, 116 Iowa 359. 

Mich.—Weir v. Union Trust Co., 154 
N.W. 357, 360, 188 Mich. 452 [quot 
Cye]. 

Mo.—Thierry v. Thierry, 249 S.W. 
946, 298 Mo. 25; Phillips v. Jackson, 
144 S.W. 112, 240 Mo. 310. 

N.Y.—Lamb v. Schiefner, 114 N.Y.S. 
34, 129 App.Div. 684. 

Tex.—Hill v. Stampfli, (Commn. 
App.) 290 S.W. 522 [rev (Civ.App.) 
284 S.W. 237]; Kuehn v. Kuehn, (Civ. 
App.) 232 S.W. 918, 925 [aff (Commn: 
App.) 242 S.W. 719] [quot Cyc]. 


89 N.W. 


88. Noe v. Roll, 33 N.E. 905, 134 
Ind. 115; Barnes v. Thuet, 89 N.W. 
1085, 116 Towa. 359; Weir v. Union 


Trust Co., 154 N.W. 357, 360, 188 Mich. 
452 [quot Cyc]; Kuehn y. Kuehn, 
(Tex.Civ.App.) 232 S.W. 918, 925 [aff 


(Commn.App.) 242 S.W. 719] [quot 
Cyc]. 
89. Head v. Head, 136 S.E. 902, 163 


Ga. 578; Guatelli v. Brown, 92 A. 904, 
84 N.J.Eq. 33. 


[a] One conveying property to an- 
other for purpose of compounding 
felony, being in pari delicto with the 
grantee, is not entitled to assert or 
enforce a constructive trust against 
him. Head v. Head, 136 S.B. 902, 163 
Ga. 578. 

90. Industrial’ Trust Co. v. 
128 A. 200, 46 R.I. 319. 

Parol promise to hold or dispose of 
property acquired by devise or be- 
pe as creating trust see infra § 

91. Irons v., U. S. Life Ins. Co., 108 
S.W. 904, 128 Ky. 640, 33 Ky.L. 46, 129 
Am.S.R. 318. 

Acquisition of property at judicial 
sale as raising trust: 

In general see infra § 221. 
Under agreement to hold for another 

see infra § 225. 

92. Shearer v. Barnes, 
861, 118 Minn. 179. 

93. Stoehr v. Miller, 296 F. 414. ° 

94 Stoehr v. Miller, supra. 
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in the transaction by which the trustee acquires the 
titie,°® and fraudulent acts or omissions subsequent 
to the acquisition of title and not connected there- 
with do not give rise to a constructive trust.?° 
a constructive trust ordinarily cannot grow out of 
the mere violation of a declaration or agreement of 


95. Ark.—Phillips v. Phillips, 14 S. 
W.(2d) 219, 178 Ark. 1056; Davidson 
v. HKdwards, 270 S.W. 94, 168 Ark. 306. 


Cal.—Apablasa v. Sepulveda, 267 P. 
105, 91 Cal.App. 232; Mead v. Mead, 
182 P. 761, 41 Cal.App. 280. 


Ill.—Delfosse v. Delfosse, 122 N.E. 
484, 287 Ill. 251. 


Ind.—Betsner v. Betsner, 151 N.E. 
343, 84 Ind.App. 319. 


Md.—MclIntyre v. Smith, 
154 Md. 660. 


Mo.—Gates Hotel Co. v. C. R. H. 
ene Real Estate Co., 52 S.W.(2d)_| 
011. 


N.Y.—Wheeler v. Reynolds, 66 N.Y. 
227; Peppard Realty Co. v. Emdon, 
197 N.Y.S. 486, 204 App.Div. 8; In re 
Gentry’s Estate, 249 N.Y.S. 296, 139 
Misc. 759; McNeill v. McNeill, 243 N. 
Was78s.9130 Misc. ¥5i7'6: 


Or.—Chance v. Graham, 148 P. 63, 
MOLOEa LO 9, 


Pa.—D6rr v. Leippe, 132 A. 806, 286 
Bae lis wes ustice: Vor Watkins; 10:0" Ay 
824, 276 Pa. 138; Jourdan v. Andrews, 
102 A. 33, 258 Pa. 347; Turney v. Mc- 
Kown, 89 A. 797, 242 Pa. 565; McClos~ 
key v. McCloskey, 55 A. 180, 205 Pa. 
491; Grove v. Kase, 45 A. 1054, 195 Pa. 
325; Seif v. Muse, 70 Pa.Super. 487; 
McDonald y. McAndrew, 40 Pa.Super. 
oe Pierce v. Pierce, 12 Pa.Dist.&Co. 

74, 


Tex.—Gates Hotel Co. v. C. R. H. 
Davis Real Estate Co., (Civ.App.) 52 
S.W.(2d) 1011. 


Wash.—Arnold v. Hall, 129 P. 914, 
72 Wash. 50, 44 L.R.A.N.S. 349. 


See Brindley v. Brindley, 72 So. 497, 
197 Ala. 221 (recognizing the rule). 


Compare Wiseman v. Guernsey, 187 
N.W. 55, 107 Neb. 647 (holding that, 
where the fraud consists in failing to 
carry out a promise on the strength 
of which property was acquired, it is 
not necessary that there have been 
‘an intention at the time of making | 
the promise that it would not be car- 
ried out). 


[a] Fraud antedating conveyance. 
—Where property is conveyed by one 
to another in reliance upon promises 
by the latter of such nature as to 
amount of fraud, the fact that the 
promises are made days before the 
transaction is consummated by the 
conveyance does not prevent a trust 
from arising. Mead v. Mead, 182 P. 
761, 41 Cal.App. 280. 


96. Cal.—Taylor v. Morris, 127 P. 
66, 163 Cal. 717; Cooney v. Glynn, 108 
Pe b06; tod Cali 583. 


I1l.—Winkelman v. Winkelman, 138 
N.B. 6387, 307 Ill. 249. 


Iowa.—Farrell v. Wallace, 143 N.W. 
488, 161 Iowa 528. 


Or.—Chance v. Graham, 148 P. 63, 
TOOL 19'9. 


Pa.—Justice v. Watkins, 119 A. 824, 
276 Pa. 138; Turney v. McKown, 89 
A. 797, 242 Pa. 565; McCloskey v. Mc- 
Closkey, 55 A. 180, 205 Pa. 491; Seif 
v. Muse, 70 Pa.Super. 487; McDonald 
v. McAndrew, 40 Pa.Super. 146; Pierce 
v. Pierce, 12 Pa.Dist.&Co. 374. 

See Adams v. Adams, 140 So. 438, 
224 Ala. 346 (holding that, where par- 
ents conveyed land to their son, and 
at a later time the son agreed to give 


141 A. 405, 


‘statute of 
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So 


his mother a home on the land, and to 
maintain her, such agreement or a 
breach thereof did not raise a con- 
structive trust in the land in favor of 
the mother); Merchants’ Nat. Bank 
of St. Paul v. Allemania Bank of St. 
Paul, 74 N.W. 203, 71 Minn. 477 (hold- 
ing that sums paid on account of a 
promissory note, and received as pay- 
ments, cannot be considered as held 
in trust by the payee, although it 
fails to endorse the payments on the 
note and afterward transfers the note 
to an innocent purchaser as being 
wholly unpaid). 


And see cases infra notes 97-99. 


[a] Promise made after acquisi- 
tion of title (1) to property, to hold 
such property in trust, or dispose of 
it in a particular way, does not give 
rise to a constructive trust. Taylor 
Vo Morris 127 Rs 7667 063 Cal. ails 
Cooney v. Glynn, 108 P. 506, 157 Cal. 
583; Winkelman v. Winkelman, 138 
N.E. 6387, 307 Ill. 249; Seif v. Muse, 
70 Pa.Super. 487. See Annis v. Hug- 
gins, 152 N.W. 114, 35 S.D. 300 (hold- 
ing that, where property is conveyed 
by a wife to her husband, a construc- 
tive trust does not arise out of snb- 
sequent statements by him that his 
wife gave him the property to be 
turned into money and distributed as 
he should think right). (2) Promise 
to hold or reconvey land conveyed as 
raising constructive trust see infra § 
223. 


97. Ala.—Bartlett v. Bartlett, 130 
So. 194, 221 Ala. 578. 


Colo.—Griffith v. Sands, 271 P. 191, 
84 Colo. 456. 


Tll._—Evans v. Moore, 93 N.E. 118, 
247 Ill. 60, 139 Am.S.R. 302; Lancas- 
vee v. Springer, 88 N.E. 272, 239 Ill. 

Ind.—Yuster v. Keefe, 90 N.E. 920, 
46 Ind.App. 460. 


Iowa.—-Dunn vy. Zwilling, 
746, 94 Iowa 233. 


Me.—Wood v. White, 122 A. 177, 123 
Me. 139. 


Minn.—Wunder v. Wunder, 244 N. 
'W.. 682. 


Pa.—Davis v. Hillman, 135 A.. 254, 
288 Pa. 16. 


Compare In re Overton, 152 N.Y.S. 
545, 89 Mise. 59, 13 Mills 509 (holding 
that it is only where the trustee of 
an express trust cannot in his charac- 
ter as such be called to account for 


62 N.W. 


this dealing with property as to which 


the express trust has ceased that the 
device of constructive trust may be 
resorted to in order to obtain redress 
against him); Ferrell v. May, (T'ex. 
Civ.App.) 262 S.W. 802 (holding that 
a parol express trust is not turned 
into, or does not give rise to, a con- 
structive trust because of the fact 
Hoek it is a fraud upon a third per- 
son). i 


[a] Express trust invalid under 
frauds.—A constructive 
trust does not arise from the convey- 
ance of land by one to another, by a 
deed absolute in terms and without 
condition or restriction, upon an oral 
agreement to hold the land in trust, 
which agreement is invalid because 
not in writing. Lancaster y. Spring- 
er, 88 N.E. 272, 239 Ill. 472. 


98. Ala.—Brindley vy. Brindley, 72 


[§ 215 


trust, whether implied or express, written or ver- 
bal,?? nor from a violation of or refusal to perform 
a promise to or agreement with the person seeking 
to establish the trust to convey property to him,°* 
nor from mere failure to pay the purchase money 
for property conveyed,” although where the cir- 


So. 497, 197 Ala. 221. 
Gal. —Vialiecv: . Vilalien.2 Oimksasow map 
Cal.App. 66. 


Idaho.—National Bank of Idaho v. 
D. W. Standrod & Co., 272° P. 700, 47 
Idaho 93. 

Ill.__Keller v. Joseph, 160 N.E. 117, 
329 Ill. 148; Rubin v. Midlinsky, 152 
N.E. 217, 321 Ill. 436. See Miller v. 
Miller, 107 N.E. 821, 266 Ill. 522 (hold- 
ing that an agreement by a husband 
with his wife, made to induce her to 
convey her realty to him in order 
that he might borrow money upon it, 
that if he should die before paying 
the mortgage she would inherit his 
personal estate, did not create a con- 
structive trust of the personalty in 
the wife’s favor to the extent of ex- 
onerating such personalty from the 
payment of the mortgage debt, since 
equity does not raise such trusts 
merely to enforce contracts). 


Mass.—Southwick v. Spevak, 147 N. 
BE. 885, 252 Mass. 354. 


Mo.—Gates Hotel Co. v. C. R. H. 
+e Real Estate Co., 52 S.W.(2d) 


N.Y.—Canute v. Minor, 249 N.Y.S. 
680, 232 App.Div. 325 [rev 244 N.Y.S. 
288, 137 Mise. 717, and aff 180 N.E. 
881, 258 N.Y. 558]; Peppard Realty 
Co., Ine.,.v. Emdon, 197 N.Y.S. 486, 
204 App.Div. 8; Bullenkamp y. Bul- 
lenkamp, 54 N.Y.S. 482, 34 App.Div. 
193; Beebe v. Beebe, 252 N.Y.S. 310, 
140 Mise. 678;- McNeill v. McNeill, 243 
N.Y.S. 88, 187 Mise. 576. 


Okl.—Reed v. Peck & Hills Furni- 
ture Co., 220 P. 900, 93 Okl. 212. 


Pa.—Modern Baking Co. v. Orring- 
er, Ll4.A. 264, 271 «Pao 1525) Jousdan’ 
v. Andrews, 102 A. 33, 258 Pa. 347; 
Tueney v. McKown, 89 A. 797, 242 Pa. 


[a] Fraud must be something 
more than mere breach of contract, 
however inequitable, in order to raise 
a constructive trust; it must inhere 
in the very act by which the alleged 
trustee acquired the property. Pep- 
pard Realty Co., Ine., v. Emdon, 197 
N.Y.S. 486, 204 App.Div. 8; McNeill 
ne Manet, 243 N.Y.S. 88, 1837 Misc. 

(60. ‘ 

Parol promise to reconvey land con- 
veyed as raising trust see infra § 223. 


Purchase of property with funds of 
another under agreement to convey to 
latter as giving rise to resulting trust 
see supra § 154. 


99. Kellogg v. Western Electric 
Co., 67 Ill. App. 53 [aff 48 N.E. 69, 168 
Ill. 240]; Morris v. Rasst, 125 A. 499, 
145 Md. 22; Massey v. Alston, 91 S. 
H. 964, 173 N.C. 215. See Landrum v. 
Landrum, 1380 S.W. 907, 62 Tex.Civ. 
App. 43 (to same effect); Beck y. 
Karr, 95 So. 881, 209 Ala. 199 (holding, 
that no constructive trust arises 
against lands of children whose moth- 
er built a house thereon for their joint 
use under a promise by them to reside 
there and maintain her, where such 
promise was subsequently broken). 


Intentionally false promise to pay 
purchase price as raising trust see in- 
fra § 220 note 44 [a]. 


Want or failure of consideration as 
cries resulting trust see supra § 
do. 


; For later cases, developinents and changes in the law see Annotations, same title and section number, 


. 
? 


—— 


ree 


§§ 215-217] 


cumstances are such that a constructive trust would 
arise in the absence of any agreement, the existence 
of such an agreement will not prevent a trust aris- 
ing.t Likewise, a denial that any trust exists,? or 
a resort to the statute of frauds to defeat the en- 
forcement of a parol trust or obligation,® is not 
such a fraud as to give rise to a constructive trust. 


[§ 216] 2. Statutory Provisions.t In some ju- 
risdictions statutes have been enacted which pro- 
vide that an ‘involuntary trust shall arise where 
gain is acquired by fraud, mistake, or the like, or 
that one so acquiring gain shall be an involuntary 
trustee.° A trust arising under such a statute is a 
constructive trust,® to support which actual fraud 
is not required, constructive fraud being sufficient,* 
nor is any actual or express fiduciary relation be- 
tween the parties essential;* and, in accordance 
with the general rule,® such a trust does not arise 
out of any wrong done at a time subsequent to the 
acquisition of property or funds, but only that at 
the time of taking title.?° 


A statute restricting the purposes for which ex- 
press trusts may be created'+ does not apply to con- 


1. Kochorimbus v. Maggos, 154 N. 
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structive trusts or prevent them from arising.'” 


Statute abolishing certain resulting trusts. A stat- 
ute abolishing the rule of the common law that a 
trust results where a grant is made to one for a 
consideration paid by another!* does not prevent the 
raising or existence of a constructive trust.+4 


Statute as to voluntary trusts. A statute provid- 
ing that a voluntary trust is ereated by any words 
or acts of the trustor indicating an intention to cre- 
ate a trust, and the subject, purpose, and beneficiary 
thereof, has no application to a constructive trust.?” 


Louisiana statute prohibiting substitutions and 
fidei commissa‘'® applies to and abolishes express 
trusts only, and does not prevent constructive trusts 
from arising or being enforced in that state the 
same as in any other.1* 


[§ 217] 3. Statute of Frauds, and Statutes Pro- 
hibiting Parol Trusts.‘% Inasmuch as constructive 
trusts arise by construction or operation of law 
and not by agreement or intention,!® the statute of 
frauds, and statutes prohibiting parol trusts, have 
no application to such trusts, and do not prevent 
the establishment or enforcement thereof,?° since 


Western Union ‘Tel. Co. Vv. 


‘not 


E. 235, 323 Ill. 510; Westphal v. Heck- 
man, 113 N.E. 299, 185 Ind. 88; Rosati 
v. Rossi, 134 A. 18, 47 R.I. 498. See 
Wheeler yv. Reynolds, 66 N.Y. 227 
(holding that, where a parol agree- 
ment purporting to create a trust is 
part of a scheme of fraud, or a party 
is fraudulently deprived of valuable 
rights or property by means thereof, 
the courts will raise an implied trust, 
treating the person who perpetrated 
the fraud as trustee ex maleficio). 


[a] Trust based upon fraud and 
upon agreement.—(1) Where 
there is fraud in the acquisition of 
property, and also an agreement of 
trust which is unenforceable because 
of the statute of frauds or otherwise, 
it is upon the fraud, and not upon the 
agreement, that equity bases the con- 
structive trust. ‘Rosati v. Rossi, 134 
A. 18, 47 RI. 493. (2) Constructive 
trusts as founded on fraud and not on 
agreement in general see supra text 
and notes 70-77. 

[b] Parol agreement considered in 
determining fraud.—Where a parol 
agreement has been entered into as a 
part of a transaction involving fraud, 
such agreement may be considered as 
an element in determining the ques- 
tion of fraud as the basis of a con- 
structive trust. Westphal v. Heck- 
man, 113. N.E. 299, 185 Ind. 88. 


2. U.S.—Fagan v. Whidden, 57 F. 
(2d) 631. ‘ 

Ill.— Keller v. Joseph, 160 N.E. 117, 
329 Ill. 148. 

Iowa.—Dunn v. Zwilling, 62 N.W. 
746, 94 Iowa 233. 

Kan.—Silvers v. Howard, 190 P. 1, 
106 Kan. 762. 

R.I.—State Lumber 
gan, 150 A. 760, 51 R.I. 

3. Ala.—Phillips v. 
So. 484, 224 Ala. 321. 

Cal.—Feeney v. Howard, 21 P. 984, 
79 Gal, 525,12 Am:S.R. 162, 4 L.R.A. 
826. 

Ill—Ryder v. Ryder, 91 N.E. 451, 
244 Til. 297; Seott v. Harris, 113 Ill. 
447, 


Co. v. Cuddi- 
69. 


Phillips, 140 


Mass.—Southwick v. Spevak, 147 N. 
E. 885, 252 Mass. 354. ? 
Bo neolor: v. Reynolds, 66 N.Y. 
227. 


N.C.—Avery v. Stewart, 48 S.E. 775, 12, 


136 N.C. 426, 68 L.R.A. 776 
ees v. Erb, 33 Ohio St. 


Pa.—Davis v. Hillman, 135 A. 254, 
288 Pa. 16; Braun v. First German 
Evangelical Lutheran Church, 47 A. 
963, 198 Pa. 152. F 


Wis.—Callanan v. Judd, 23 Wis. 
343; Fairchild v. Rasdall, 9 Wis. 379. 


4. Statutes prohibiting parol 
trusts see infra § 217. 


5. See statutory provisions. 


[a] Statute applied.mWhere one 
asserting himself to be the surviving 
partner of a decedent depe#sits funds, 
as those of the partnership, in a 
bank, and, upon it being subsequently 
determined in a judicial proceeding 
that there was no partnership and 
that such funds belonged to dece- 
dent’s estate, the depository bank 
credited the amount thereof upon a 
mortgage executed by the decedent, 
and thereby obtains more than its 
share of the assets of the estate as 
against other creditors, the estate be- 
ing insolvent, there is such accident 
and mistake, within the meaning of 
the statute, as to entitle the adminis- 
trator of the estate to establish a 
trust against the bank, namely, the 
accident of selecting that bank as de- 
positary instead of some other, and 
the mistake of believing the funds to 
belong to a partnership and not to the 
estate. First Nat. Bank of Medesto 
v. Wakefield, 83 P. 1076, 148 Cal. 558. 


6. Meagher vy. Harrington, 254 P. 
432, 78 Mont. 457. See Suessenbach v. 
First Nat. Bank of Deadwood, 41 N. 
W. 662, 5 Dak. 477 [appeal dism 13 S. 
Ct. 1052, 149 U.-S. 787, 37 L. Ed. 958] 
(holding that such a statute express- 
es the well known principle of the 
common law under which constructive 
trusts arise). 


7. Luscombe v. Grigsby, 78 N.W. 
So Unt LS. Dea. 

8. Farmers & Traders Bank vy. 
Kimball Milling Co., 47 N.W. 402, 1S. 
D. 388, 36 Am.S.R. 739. 

9. See supra § 215 text and notes 
95796: 

10. Barr v. O’Donnell, 18 P. 429, 76 
Cal. 469, 9 Am.S.R. 242. 

1l. Generally see supra § 26. 


Shepard, 62 N.E. 154, 169 N.Y. 170, 58 
RAS ALS: 


13. Statutes abolishing resulting 
trusts from payment of consideration 
ete ah aoe to another see supra 

156. 


Ld. oVizard Tiv:n€@o. ive Yorks 1 ass 
W. 370, 167 Ky. 634; Wright v. Yates, 
130 S.W. 1111, 140 Ky. 283; Sieger v- 


Sieger, 202 N.W. 742, 162 Minn. 322, 


42 A.L.R. 1; Foreman v. Foreman, 167 
N.E. 428, 251 N.Y. 237; Friedrich v. 
Huth, 144 N.W. 202, 155 Wis. 196. See 
to same effect Williams vy. Scott, 288 
S.W. 672, 216 Ky. 688. 

15. lLauricella v. Lauricella, 118 P- 
430, 161 Cal. 61. 

16. Substitutions and fidei com- 
missa in general see Fidei Commis- 
sum) 25. CJ. *p L087 

17. Gaines v. Chew, 2 How. (‘U.S.) 
619, 11 L.Ed. 402. 

18. Admissibility of parol evidence 
to establish constructive trust see in- 
fra § 236. 

‘Express trusts ‘and 
frauds see supra §§ 32-45. 

19. See supra § 215, 


Statute of 


20. U.S.—Whitney v. Hay, 21 S.Ct. 


537, 181 UsS..'77, 4 L.ba) 758 Patt-15 
App.D.C,. 164]; Des Moines Terminal 
Co. v. Des Moines Union Ry. Co., 52 
F.(2d) 616 [aff 52 F.(2d) 605, cert 
den (52° S:Cth"311) 1285 UcSi 53 (6e ee 
Kid. 930]; Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486. 

Ark.—Armstrong v. Armstrong, 27 
S.W.(2d) 88, 181 Ark. 597; Wdlin v. 
Moser, 5 S.W.(2d) 928, 176 Ark. 1107; 


Pharr _v. Fink, 237 S.W. 728, 151 Ark.: 


305; Barron v. Stuart, 207.S.W. 22, 
136 Ark. 481; McDonald v. Tyner, 105 
S.W. 74, 84 Ark. 189; Ammonette v. 
Black, 83 —=S.W. <9105 73 Arkeo 3a.06 
Woodruff v. Jabine, 15 S.W. 830; Mc- 
Neil v. Gates, 41 Ark. 264; McMurry 
v. Mobley, 39 Ark. 309; Trapnall v. 
Brown, 19 Ark. 39. 


Cal.—Cohn v. Goodday, 217 P. 756, 
191 Cal. 615; Lamb v. Lamb, 153 P. 
913, 171 Cal. 577; Lauricella v. Lauri- 
cella, 118 P. 430, 161 Cal. 61; Crab- 
tree’ v., Potter 89 BP. 971, 150 Cally 720% 


Kimball v. Tripp, 69 P. 428, 1386 Cal. 


631; 
97 Cal. 259; De Mallagh v. De Mal- 
lagh, 19° Po '256;°77 Calv 126; 


Hayne v. Hermann, 32.P.. 171,° 


Brison © 


460 [65 C.J.] 


such statutes are meant to prevent frauds and not 
to encourage them,?! and a court of equity will not 


v. Brison, 17 P. 689, 75 Cal. 525, 7 Am. 
S.R. 189; Bradley Co. v. Bradley, 173 
P. 1011, 37 Cal.App. 263; Pavlovich 
v. Pavlovich, 135 P. 3038, 22 Cal.App. 
500; Dieckmann y..Merkh, 130 P. 27, 
20 Cal.App. 655; Sanguinetti v. Ros- 
sen, 107 P. 560, 12 Cal.App. 623. See 
Prior v. Andrews, 257 P. 560, 83 Cal. 
App. 782 (apparently applying the 
rule). 

Colo.—O’Byrne v. McNeill, 7 P.(2d) 
956, 90 Colo. 226; Walker v. Bruce, 97 
P. 250, 44 Colo. 109;; Bohm v. Bohm, 
LOVE. 7.90379) Colo. 100. 


Conn.—Fisk’s Appeal, 71 A. 559, 81 
Conn. 433. . 


D.C.—Dahlgren v. Dahlgren, 55 
App. DiC. 52, 1 F.(2a) 755 Lcert den 
Ae S.Ct. 125, 266 U.S. 626, 69 L.Ed. 
toa 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla, 849. 


Ga.—Jenkins v. Lane, 115 S.E. 126, 
154 Ga. 454. 


Ill_—Eneglestein v. Mintz, 177 N.E. 
746, 345 Ij). 48; Wrlla v. Wrila, 173 
N.E. %68, 342 Ill. 31; Kochorimbus 
v. Maggos, 154 N.E. 235, 323 Ill. 510; 
Brooks v. Gretz, 145 N.E. 96, 313 Ill. 
290; Kern v. Beatty, 107 N.E. 794, 
267 Ill. 127; Hilt v. Simpson, 82 N.E. 
588, 230 Ill. 170; Crossman v. Keister, 
79 N.H, 58, 223 Ill. 69, 114 Am.S.R. 
305, eS RALN.S. 6983 “Ackley >-vs 
Croucher, 68 N.E. 86, 203 Ill. 530; 
ROperV I DaAvlLayva be New 8.60 Lil, 
478; Larmon v. Knight, 29 N.E. 1116, 
140 Til. 232; 33 Am:S'R. 229 [aff 30 N: 
EE. 318); Roby v. Colehour, 25 N.H. 
777, 135 Tll. 300 faff 13 S.Ct. 47, 146 
Wess do. 36 L.Bd? 9221) (Gruhn: v- 
Richardson, 21 N.E. 18, 128 Ill. 178; 
Scott v. Harris, 113 Ill. 447; Griffith 
v. Orrill, 214 Ill.App. 228. 


Ind.—Westphal v. Heckman, 113 N. 
EB. 299, 185 Ind. 88; Catalani v. Cata- 
lani, 24 N.E. 375, 124 Ind. 54, 19 Am. 
S.R..73; Buck v. Voreis, 89 Ind. 116; 
Koehler v. Koehler, 121 N.E. 450, 75 
ind.App. 510. See General Conven- 
tion of New Church in United States 
v. Smith, 100 N.H. 384, 52 Ind.App. 
136 (recognizing the rule). 

Iowa.—Durband v. Nicholson, 219 
N.W. 318, 216 N.W. 278, 205 Iowa 
1264; Swearingen v. Neff, 215 N.W. 
$21, 204 Iowa 1167; Stout v. Stout, 
146 N.W. 474, 165 Iowa 552, L.R.A. 
1915A 711. 


Kan.—Goodrich v. Wilson, 
225, 106 Kan. 452. 


Ky.—Rudd v. Gates, 230 S.W. 906, 
191 Ky. 456; Willis v. Lam, 166 S.W. 
251, 158 Ky. 777; Becker v. Neurath, 
149 S.W. 857, 149 Ky. 421; Davis v. 
Spicer, 128 S.W. 294; Gibson v. Bart- 
ley, 123 S.W. 324. See Fields v. Hos- 
kins, 206 S.W. 763, 182 Ky. 446 (rec- 
ognizing the rule). 


Dgesteh od Bay 


Me.—Gilpatrick v. Glidden, 16 A. 
464, 81 Me. 187, 10 Am.S.R. 245, 2 
L.R.A. 662. 


Md.—Byer v. Szandrowski, 153 A... 


49, 160 Mad. 212; Dillfelder v. Winter- 
ling, 133 A. 825, 150 Md. 626; Jasin- 
ski v. Stankowski, 125 A. 684, 145 Md. 
5S) ob ALOR. 275. 


Mich.—McIntyre v. McIntyre, 171 
N.W. 393, 205 Mich. 496. 


Miss.—Cameron v. Lewis, 56 Miss. 
76. 

Mo.—Thierry v. Thierry, 249 S.W. 
946, 298 Mo. 25; Laughlin v. Laugh- 
lin, 237 S.W. 1024, 291 Mo. 472; Bry- 
an v. McCaskill, 225 S.W. 682, 284 Mo. 
583; State ex rel. Cruzen v. Ellison, 
211 S.W. 880, 278 Mo. 199 [rev (App.) 
202 S.W. 449]; Johnson v. Jameson, 
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209 S.W. 919; O’Day v. Annex Realty 
Co., 191 S.W. 41; Martin v. Martin, 
157 S.W. 575, 250 Mo. 539; Phillips v. 
Jackson, 144 S.W. 112, 240 Mo. 3105 
O'Fallon) v; Clopton, 1 /S.W.. 302, 89 
Mo. 284; Rogers v. Rogers, 87 Mo. 
257; Pratt v. Clark, 57 Mo. 189; Dam- 
schroeder v. Thias, 51 Mo. 100; 
Groves’ Heirs v. Fulsome, 16 Mo. 543, 
3 Am.D. 247; Rose v. Bates, 12 Mo. 


Neb.—Raasch v. Lund Land Co., 170 
N.W. 836, 103 Neb. 157. 


Nev.—Moore v. De Bernardi, 213 P. 
1041, 220 P. 544, 47 Nev. 33; Bowler v. 
Curler, 26 P. 226, 21 Nev. 158, 37 Am. 
S/R 50d 


N.H:—Prescott v. Jenness, 
218, TiN Ei 84. 


N.J.—Smith v. Balch, 105 A. 17, 89 
N.J.Eq. 566; Brannin vy. Brannin, 18 
N.J.Eq. 212. 


N.Y.—Foreman v. Foreman, 167 N. 
BE. 428, 251 N.Y. 237; Wood v. Rabe, 
96 N.Y. 414, 48 Am.R. 640; Ryan v. 
Dox, 34 N.Y. 307, 90 Am.D. 696 [rev 
25 Barb, 4401 “Irvine Trust. Co, wv. 
Reikes, 240 N.Y.S. 232, 228 App.Div. 
510; Peppard Realty Co. v. Emdon, 
197 N.Y.S. 486, 204 App.Div. 8; Gold- 
man v. Cohen, 153 N.Y.S. 41, 167 App. 
Div. 666; Congregation Kehal Adath 
Jeshurun M’Yassy v. Universal Bldg., 
ete,, Co. 119 NYS.” 725.234 App. Div. 
368; Lamb v. Lamb, 46 N.Y.S. 219, 18 
App.Div. 250; Allen v. Arkenburgh, 
37 -N.Y.S.. 1032, 2 App.Div. 452 [aff.53 
NBS 2122; 158 N.Y. 69.27.15). Bartos ve 
Bartos, 244 N.Y-S.. 713)138: Mise, 117; 
Gambold v. MacLean, 215 N.Y.S. 607, 
126 Mise. 820; Tiedemann vy. Tiede- 
mann, 189 N.Y.S. 931, 115 Misc. 462 
[aff 194 N.Y.S. 782, 201 App.Div. 614]; 
Apgar wv. Connell, 140) INGYIS3 0705, 69 
Misc. 531 [rev on other grounds 145 
N.Y.S. 1079, 160 App.Div. 743]; Sloan 
v. McCartney, 108 N.Y.S: 840, 58 Misc. 
Tos. Lang cv. .Lang: 181 N-vSe 39k. 


N.C.—MecNinch v. American Trust 
Commis 0U SHH 26635) 18380 INC so heert 
den’ 43 S.Ct. 363/261 U.S) 606,760. Ia: 
Ed, 825, and error dism 43 S.Ct. 363, 
261 U.S. 618, 67 L.Ed. 829]; Boone v. 
Lee, 95 S.E. 659, 175 N.C. 383; Allen 
v. Gooding, 91 S.H. 694, 173 N.C. 98; 
Brogden y. Gibson, 80 S.E. 966, 165 N. 
C. 16; Russell v. Wade, 59 S.E. 345, 
146 N.C. 116; Avery v. Stewart, 48 
Seti Gore Lo GUNG Cris? 6 (6S Mee AGY TriGe 


N.D.—Arntson v. First National 
Bank, 167 N.W. 760, 39 N.D. 408, L. 
R.A.1918F 1038; Hanson vy. Svarve- 
rud, 120 N.W. 550, 18 N.D. 550. 


Okl.—Teuscher v. Gragg, 276 P. 
753, 136 Okl. 129, 66 A.L.R. 143; Bunte 
Vip Hlasley neo ea pool sideocieOlel esas: 
Dike v. Martin, 204 P. 1106, 85 Okl. 
103; Farwell v. Wilcox, 175 P. 936, 73 
Okl. 230, 4 A.L.R. 156; Turner v. Tur- 
ner, 125 P. 730, 34 Okl. 284; Ewing v 
Ewing, 126 P. 811, 33 Okl. 414; Mc- 
Coyviv. McCoy wat Pe hi. cOnOkKimo ios 
Ann.Cas.19138C 146. 

Or.—Templeton v. Hollinshead, 250 
Pratl Or. (620 sss rolleyes (Woachs 
78 PB. 397, 80 PB. 900, 45 Or, 459. 

Pa.—Cameron v. Townsend, 133 A. 
632, 286 Pa. 393; Hartzell v. Whit- 
mone, 116 CAL 840) 27 Pa. con ote lack 
v. Cockins;) 83 A. 196, 234, Pa. 26a: 
Schrager v. Cool, 70 A. 889, 221 Pa. 
622; Stroud v. Kramer, 13 Pa.Dist.& 
Co. 240; Leippe v. Dorr, 29 Pa.Dist. 
986. See Carson v. Painter, 69 Pa. 
Super. 490 (recognizing the rule). 

R.I.—State Lumber Co. v. Cuddi- 
gan, 150 A. 760, 51 R.J. 69; Rosati v. 
Rossi, 1384 A. 18, 47 R.I. 493; Broad- 
way Bldg. Co. v. Salafia, 182 A. 527, 47 
R.I. 268, 45 A.L.R. 847; Industrial 
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[§ 217 


permit a person to shield himself behind the statute 
of frauds in order to perpetrate a fraud.?? 


So it 


Trust Co. v. Colt, 128 A. 200, 46 R.I. 
BL95 

§$.C.—Jarrot v: Kuker, 59 S.E. 533, 
8 S.C. 51:0. 

S.D.—Brookings Land & Trust Co, 
v. Bertness, 96 N.W. 97, 17 S.D. 293. 
Compare Morris v. Reigel, 101 N.W. 
1086, 19 S.D. 26 (holding that, where 
an agent purchases real estate for his 
principal but takes the title in his 
own name, the authority of the agent 
need not be in writing to make the 
trust enforceable under the statute 
of frauds). 


Tex.—Faville v. Robinson, 227 S.W. 
938, 111 Tex. 48 [refusing error (Civ. 
App.) 213 S.W. 316]; Bagley v. Pol- 
lock, (Civ.App.) 19 S.W,(2d) 193; 
Ware v. Jones, (Civ.App.) 233 S.W. 
Hooyer (Commn.App.) 242 S.W. 


Wash.—Abslag v. Bock, 246 P. 300, 
139 Wash. 198; Orr v. Perky Inv. Co., 
118 P. 18, 65 Wash. 281; McSorley v. 
Bullock, 113 P.° 279, 62 Wash. 140; 
Harras, v. Harras, 110jP sy L0580G0 
Wash. 258; Frost v. Perfield, 87 P. 
117, 44 Wash. 185; Rozell v. Van- 
syckle, 39 P. 270, 11 Wash. 79. 


W.Va.—Mankin v. Jones, 69 S.E. 
981, 68 W.Va. 422; Floyd v. Duffy, 
69 S.E. 998, 68 W.Va. 339, 33 L.R.A. 
N.S. 883. 


Wis.—-Whiting v. Gould, 2 Wis. 552. 


Eng.—Haigh v. Kaye, L.R. 7 Ch. 
469; In re Marlborough, [1894] 2 Ch. 
133; Hutchins v. Lee, 1 Atk. 447, 26 
Reprint 284; Davies v. Otty, 35 Beav. 
208, 55 Reprint 875 [aff 2 De G.J.&S. 
238, 67 Eng.Ch. 186, 46 Reprint 366]. 
See Lincoln v. Wright, 4 De G.&J. 16, 
61 Eng.Ch. 12, 45 Reprint 6 (applying 
the rule). 

B.C.—Harris v. Lindeborg, 
2 Dom.L.R. 117. 


[a] Estoppel not affected by stat- 
ute of frauds.—(1) Constructive 
trusts are not within the statute of 
frauds, since they are bottomed on 
the doctrine of estoppel, and the oper- 
ation of an estoppel is never affected 
by the statute of frauds. Willis v. 
Dam, 1665) S5Wiie 25, U5S* Wk ee iene 
Griffin v. Schlenk, 102 S.W. 837, 139 
Ky. 523, 31 Ky.L. 422. (2) Construc- 
tive trusts as founded on doctrine of 
estoppel See supra § 215. 


[b] Rule applied.—(1) Where a 
father delivers back to his daughter 
a deed executed by her, in the belief 
that such redelivery canceled the con- 
veyance, and upon her parol agree- 
ment to convey the land to another 
daughter, when in fact she intends 
to retain the benefit of the convey- 
ance for her own use, a constructive 
trust arises which takes the case out 
of the operation of the statute of 
frauds. Crossman v. Keister, 79 N.E. 
58, 223 Ill. 69, 114 Am.S.R. 305, 8 LR. 
A.N.S. 698. (2) Where property is 
conveyed in fraud of creditors, so that 
a trust in their favor is impressed up- 
on the property in the _ grantee’s 
hands, the trust is not one created by 
the contract of the parties, and is not 
within a statutory prohibition against 
the creation of trusts by parol. Buck 
v. Voreis, 89 Ind. 116. 


21. Walker v. Bruce, 97 P. 250, 44 
Colo. 109; Peppard v. Emdon, 197 N. 
Y.S. 486, 204 App.Div. 8. 


Object of statute of frauds in gen- 
eral see Frauds, Statute of § 1. 

22. Dickson v. Stewart, 98 N.W. 
1085, 71 Neb. 424, 115 Am.S.R. 596; 
Powell v. Yearance, 67 A. 892, 73 N.J. 
Wq. 117; Wood v. Rabe, 96 N.Y. 414, 
48 Am.R. 640; Ryan v. Dox, 34 N.Y. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 217-218], 


is frequently said that a constructive trust may be 


established by parol evidence.?* 


Parol authorization of agent to buy land.?+ 
cording to some of the authorities, where one em- 
ploys an agent to buy land, who buys it for himself 
and denies the trust, and no part of the purchase 
money is paid by the principal, and there is no writ- 
ten agreement, he cannot compel the agent to con- 
vey the estate to him, as that would be in violation 
of the statute of frauds;?° but in a number of other 
decisions the contrary has been held.?°® 


[§ 218] 4. Particular Matters as Giving Rise to 
Where, through a 
mistake of fact, title to, and apparent ownership of, 
property rightfully belonging to one person is ob- 
tained by another, a constructive trust ordinarily 
arises in favor of the rightful owner of such prop- 


Constructive Trust—a. Mistake. 


307, 90 Am.D. 696 [rev 25 Barb. 440]; 
Sandford v. Norris, 4 Abb.Dec. (N.Y.) 
144, 1 Transcr.A. 350; Rochefoucauld 
v. Boustead, [1897] 1 Ch. 196. 


23; 
aoe LD AL Kae Oorm O-COnMO- Va, au= 
ton, 286 S.W. 822, 171 Ark. 626; Eason 
v. Wheeler, 268 S.W. 29, 167 Ark. 320; 
Bray v. Timms, 258 S.W. 338, 162 Ark. 
247; Pharr v. Fink, 237 S.W. 728, 151 
Ark. 305; Tillar v. Henry, 88 S.W. 573, 
75 Ark. 446. 


Cal.—Taylor v. Morris, 


1 eee 60, 


168, Cal, 717; Barbour vi Fiick,;"59)P: 
IQQ IAC CalieG28s , Kevyley war Craig; 57 
Paoli 125) (Caky 1075 OB riens wv. 


O’Brien, 132 P. 612, 21 Cal.App. 620. 
Colo.—Vosburgh v. Knight, 207 P. 
1112, 71 Colo. 473; Bohm v. Bohm, 10 
P. 790, 9° Colo. 100. 
Fla.—Quinn v. Phipps, 113 So. 419, 
93 Fla. 805, 54 A.L.R. 1173. 


Il]—Wrlla v. Wrlla, 173 N.B. 768, 
342 Ill. 31; Fish v. Teninga, 161 N.E. 
515, 330 Ill. 160; Rubin v. Midlinsky, 
152 N BAA Teak TEAS 6. 


Kan.—Eadie v. Hamilton, 
323, 94 Kan. 214. 

Neb.—Raasch v. Lund Land Co., 170 
N.W. 836, 103 Neb. 157. 


Nev.—Moore v. De Bernardi, 
1041, 220 P. 544, 47 Nev. 33. 


Ok1.—Teuscher v. Gragg, 276 P. 753, 
U6 Okla 129.666 A Jur. 143) Boles vy, 
Akers, 244 0-Po5 189.) Al6 “Okl, 266; 
Barnes v. Morris, 231 P. 466, 105 Okl. 
17; Secrest v. Nobles, 223 P. 863, 97 
Okl. 277; Miller v. Nanny, 216 P. 662, 
91 Okl. 150; Hayden v. Dannenberg, 
143 P. 859, 42 Okl. 776, Ann.Cas.1916D 
AOAC 

Pa.—Blick v. Cockins, 83 A. 196, 234 
Pa. 201. 


Tex.—Faville v. Robinson, 227 S.W. 
938, 111 Tex. 48 [refusing error (Civ. 
App.) 213 S.W. *316]; Texas Creo- 
soting Co. v. Hartburg Lumber Co., 
(Commn.App.) 12 S.W.(2d) 169 [aff 
(Civ.App.) 298 S.W. 645, and reh den 
(Commn.App.) 16 S.W.(2d) 255]. 


Wash.—Abslag v. Bock, 246 P. 300, 
139 Wash. 198; Brown v. Kausche, 
167 P. 1075, 98 Wash. 470; Arnold v. 
Hall, 129 P. 914, 72 Wash. 50, 44 L.R. 
A.N.S. 349. 

Admissibility of parol evidence in 
snit to establish or enforce construc- 
tive trust see infra § 236. 

ae In general see Agency § 50. 

Cal.—Bauman vy. Wuest, 162 P. 
ret "32 Cal.App. 217. 

Towa.—Burden v. Sheridan, 36 Iowa 

125, 14 Am.R. 505. 


Mass.—Kennerson v. Nash, 94 N.E. 
475, 208 Mass. 393 
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So where, by mistake, one obtains a con- 


veyance of more land,?* or a greater interest or es- 


Ac- 


the will.?° 


owner. 


N.J.—Nestal v. 
458; Thalman v. 
127; Wallace v. 
308. 


Schmid, 29 N.J.Eq. 
Canon, 24 N.J.Eq. 
Brown, 10 N.J.Eq. 


W.Va.—Nash v. 
41 W.Va. 769. 


26. Ala.—Dean 
AA eASS Alaweo 2d), 


Kan.—Bryan v. McNaughton, 16 P. 
a7, 38 Kan. 98; Rose v. Hayden, 10 P. 
554, 35 Kan. 106, 57 Am.R. 145. 

Neb.—Johnson v. Hayward, 103 N. 
W. 1058, 107 N.W. 384, 74 Neb. 157, 
5 RvALN Se be 

N.J.—Rogers v. Genung, 74 A. 473, 
76 NiJzHigs 306 [rev 71 °A.8230,, 75: N.J. 
Eq. 138, and remittitur am on other 
grounds (Ch.) 76 A. 233]. 

Okl.—Powell v. Adler, 172 P. 55, 69 
OKI. 291. 

Pa.—Schrager v. Cool, 70 A. 889, 221 
Pa. 1622. 

S.D.-——Morris v. Reigel, 
1086, 19 S.D. 26. 


Jones, 24 S.E. 592, 
v. Roberts, 62 So. 


101 N.W. 


Wis.—Krzysko v. Gaudynski, 242 
N.W. 186, 207 Wis. 608. 
Eng.—Heard v. Pilley, L.R. 4 Ch. 


548. 


See Matney v. Yates, 93 S.E. 694, 
121 Va. 506 (upholding the rule of 
the text, pointing out that the essen- 
tial question is whether the relation 
was one of agency, in which case a 
trust relation is créated which is not 


within the statute of frauds, or 
whether the parties dealt with each 
other as principals, in which case 


the contract is one for the purchase 
of land and so is within the statute). 


Purchase in own name by one agree- 
ing to buy for another with latter’s 
funds as raising trust see infra § 224. 


27. Ala.—Lacey v. Pearce, 68 So. 
46, 191 Ala. 258. 


Cal.—Wilson v. Castro, 31 Cal. 420. 


Iowa.—Harris v. Stone, 8 Iowa 322. 
See Stevens v. Pels, 175 N.W. 303, 191 
Iowa 176 (holding that, where a wid- 
ow mistakenly believed herself to be 
life tenant of land of her deceased 
husband, and waS mistakenly suppos- 
ed by the heirs to be such life tenant, 
whereas in fact she was entitled only 
to a distributive share of the land, 
and in such belief collected the rents 
and profits of the property, she was 
a trustee for the heirs as to their 
shares thereof). 


; Hy Ovenion v. Woolfolk, 6 Dana 
371. 


Me.—Cole v. Fickett, 49 A. 1066, 95 
Me. 265. 


Mo.—Smith v. Walser, 49 Mo. 250. 
Neb.—Cutler v. Meeker, 99 N.W. 


tate,?® than that to which he is entitled, he becomes 
a constructive trustee of the excess; 
decedent’s estate is administered and distributed as 
that of an intestate, and thereafter a will is dis- 
covered which bequeaths or devises the property to 
different persons, the distributees are to be treated as 
constructive trustees for the persons entitled under 
Likewise, one who receives money to 
which he is not entitled, through mistake of fact, 
may be treated as a trustee thereof for the rightful 
owner;*! and if one who has received property by 
mistake conveys the same to an innocent purchaser, 
and receives the consideration therefor, he becomes a 
trustee of the amount received®? or, as has been held, 
of the full value of the property,®* for the true 
Ordinarily, however, in a case of money 


and where a 


514, 71 Neb. 732. 

N.Y.—Lamb v. Schiefner, 114 N.Y. 
S. 34, 129 App.Div. 684; Hensler v. 
Sefrin, 19 Hun 564. 

Ohio.—Barnes y. Christy, 131 N.E. 
352, 102 Ohio St. 160. 

Pa.—Tyrone Tp. Schoo] Directors v. 
Dunkleberger, 6 Pa. 29. See O’Don- 
nell v. Vandersaal, 63 A. 60, 213 Pa. 
551 (apparently recognizing the rule 
that where by fraud one obtains an 
absolute deed to property, instead of a 
deed with defeasance, he becomes a 
trustee ex maleficio). 


Tex.—Kuehn v. Kuehn, (Civ.App.) 
232 S.W. 918 [aff (Commn.App.) 242 
S.W. 719]; Smith v. Richardson, (Civ. 
App.) 141 S.W. 1059; Smith v. Rich- 
ardson, (Civ.App.) 141 S.W. 160. 


Wash.—Parker v. Burwell, 125 P. 
151, 69 Wash. 386. 

And see cases infra notes 28-33. 

28. Walker v. Herzfeld, 135 So. 
453, 223 Ala. 310; McGuiness v. Les- 
ter, 260 P. 925, 86 Cal.App. 454:° An- 
derson v. Nesbit, 2 Rawle (Pa.) 114. 


29. Spence v. Foster Pottery Co., 
117 S.B. 32, 185 N.C. 218; Kernkamp 


v. Schulz, 176 N.W. 108, 44 N.D. 20. 
See Stephenson v. Patton, 121 P. 498, 
86 Kan. 379, Ann.Cas.1913C 360 (rec- 
ognizing the rule where a husband 
executed a deed of property to his 
wife, reserving a life estate, whereas 
both had intended that he should con-: 
vey a life estate to her, reserving the 
fee; but holding that where neither 
took any steps to correct the mis- 
take after it had been called to their 
attention it is to be presumed that 
they ratified and confirmed the deed 
as executed, and no trust can be en- 
forced against the wife’s heirs in fa- 
vor of the husband’s). 


30. In re Walker’s Estate, 117 P. 
510, 160 Cal. 547, 36 L.R-A.N.SS 789. 
[a] Establishment of trust is not 


collateral attack on decree of distri- 
bution, which having become final is 
not subject to such attacks, but re- 
lates to the manner in which or the 
right by which the property is held, 
for the sanctity and immunity of a 
decree of distribution attaches to the 
decree itself, and not to persons who 
under it may have derived an uncon- 
scionable advantage through fraud, 
accident, or mistake. In re Walker’s 
Estate, alalige 12) 510, 160 Cal. 547, 36 L. 
R.A.N.S. 789. 


Gl.) (In rei Berry, 147, WO 20S Tuc: 
C.A. 434. 
hay Andrews vy. Andrews, 12 Ind. 
33. Coggswell v. Griffith, 36 N.W. 


538, 23 Neb. 334. 
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paid and received by mistake, the 


be held a trustee, since the mistake is one which 


“an be remedied at law.*# 


[§ 219] b. Invalidity of Conveyance or Transfer. 
It has been held that a grantee of property under 


an invalid conveyance or transfer 


structive trustee of the property,®® or, if he sells it, 
of-the consideration received therefor,*® for the ben- 
efit of the owner of the property; and that the con- 
sideration paid,*? or property purchased therewith 
by the grantor,** is to be deemed as held in trust 
According to what would seem to 
be the better view, however, if a conveyance is in- 
valid the title remains in the grantor, and the gran- 
tee cannot be deemed to be a constructive trustee.*? 


Invalidity of attempt to create express trust*°® 
does:not give rise to a constructive trust in favor 


for the grantee. 


of the beneficiary of the intended 


34. Ponce & Guayama. R. Co. v. 
American Co. of Porto Rico, 7 Por- 
to Rico Fed. 131. 

Recovery of payments under mis- 
take of fact in general see Payment 
§§ 318-329. 

5. Drennan v. Walker, 21 Ark. 
539; Clapp v. Vatcher, 99 P. 549, 9 
Cal/App. 462; Young v. Dowling, 15 
ql. 481; Lutey v: Clark, 77 P. 305, 84 
P. 73, 31 Mont. 45. See Butte Hard- 
ware Co. v. Cobban, 34 P. 24, 13 Mont. 
351 (holding that, where one of sev- 
eral owners in common of a mining 
claim conveyed his undivided interest 
to his cotenants by a void deed, and 
they, supposing the deed to be valid, 
obtained a patent for the land, they 
became trustees thereof for their co- 
tenant to the extent of his interest). 
Compare Metropolitan Trust & Sav- 
ings Bank vy. Perry, 102 N.. 218, 259 
Ill. 183 (apparently recognizing the 
rule, but holding that where a gran- 
tor repossesses himself of his deed 
and destroys it, he does not become 
a constructive trustee for the gran- 
tee, since such repossession and de- 
struction of the deed does not rein- 
vest him with legal title). 


[a] Where grantor has not legal 
capacity to execute deed conveying 
property, the grantee in such deed be- 
comes an involuntary trustee for the 
grantor. Clapp v. Vatcher, 99 P. 549, 
9 Cal.App. 462. 

[b] Where wife for valuable con- 
sideration through an intermediate 
grantee deeds realty to her husband, 
which conveyance is ineffective be- 
cause of the husband’s failure to join 
in the deed, a trust is created which 
vests in the husband the equitable ti- 
ile to the lands. Voorhis v. Courter, 
135 A. 145, 100 N.J.Eq. 65. 

Trustee under invalid express trust 
see infra text and notes 40-43. 

86. Lutey v. Clark, 77 P. 305, 84 P. 
73, 31 Mont. 45. See Sjurson v. Sten- 
vick, 230 N.W. 600, 59 N.D. 446 (ap- 
plying the rule, although not specifi- 
cally referring to the relation as a 
trust). 

S7. Lasher v. Faw, 289 P. 821, 209 
Calpers uutey Vv. Clarks 17, Ps “305, 
84 P. 73, 31 Mont. 45; Ross v. Davis, 
29 S.E. 338, 122 Nr 265. 


88. Ross, v..Davis, supra. See 
Fournier v. Cornish, 133 P. 9, 74 
Was. 175 (holding that, where an 


insurance company issued its stock in 
payment for land purchased by its 
agent, under false representations, 
and the agent afterward sold the land 
to an innocent purchaser, the com- 
pany could elect to treat the agent as 
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payee is not to 


becomes a con- 


ficio thereof for 


express trust,*? 


a trustee ex maleficio of the consider- 
ation received for the sale). 


39. Baxter v. Currier, 13 Vt. 615. 
40. As giving rise to resulting 


trust see supra § 151. 

41. Harney v. Harney, 213 N.W. 
38, 170 Minn. 479. 

42. Harney v. Harney, supra; 


Broadway Bldg. Co. v. Salafia, 132 A. 
527, 47 R.1. 263, 45 A.L.R. 847. 


43. Broadway Bldg. Co. v. Salafia; 
supra. 


44. U.S.—Sanford v. Sanford, 11 S. 
Ct. 666, 139 U.S. 642, 35. L.Eed. 290 
[aff 13 PB. 602, 19 Or.. 3]; Boone’ v. 
Chiles} 10 Peta l77,) 9:-1s.Hiay 3S Car 
roll v. First Nat. Bank, 38 F.(2d) 195; 
Omaha Nat. Bank of Omaha, Neb., v. 
Federal Reserve Bank of Kansas City, 
Mo., 26 F.(2d) 884 [cert den 49 S.Ct. 
L99278. US. 625). 73 Ld, 539 saSpils 
ler v. St. Louis & S. F. R. Co., 14 F. 
(2d) 284 [rev 288 F. 612, and aff in 
part and rev in part on other grounds 
47 S.Ct. 685, 274 U.S: 304, 71 L.Ed. 
L060); “Cook ve\Plage; 256 Bo 5, #63 
GC. CvAu255; cert. den’33..S\ Ct 5427, 247, 
U.S. 508, 62 L.Ed. 1241]; Patterson v. 
Dickinson; 193 EB. 328, 113 'C.C, A 252% 
United States v. Carter, 172 F. 1, 96 
Ci CAA a SUe Fatt 30) SCR 515.21 Was: 
286, 54 L.Ed. 769, 19 Ann.Cas, 594]; 
Cunningham vy. Pettigrew, 169 F. 335, 
94 C.C.A. 457; Missouri Broom Mfg. 
Comte Guymon. wiih) BS los SS nCre Ar 
16; Chicago Central Stock, ete., Exch. 
v. Bendinger, 109 F. 926, 48 C.C.A. 726, 
56° L.R.A.' 875 ‘Pcert den 22) S:@t. 935, 
183 U.S. 699, 46 L.Ed. 396]; Lakin v. 
Sierra Buttes Gold Min. Co., 25 4 
337; Parkhurst v. Hosford, 21 F.. 827; 
Garrow v. Davis, 10 F.Cas.No. 5,257 
[aff:15 How. 272, 14 L.Ed. 692]; Nor- 
ton v. Meader, 18 F.Cas.No. 10,351, 4 
Sawy, 603 [aff 11 Wall. 442, 20 L.Ed. 
184]. See Fagan v. Whidden, 57 F. 
(2d) 6381 (recognizing the rule); 
Parker v. Sinclair, 25 F.(2d) 570 [cert 
den 49 S.Ct. 22, 278 U.S. 619, 73 L.Ed. 
541] (apparently recognizing the 
rule). Compare U. S. v. Bitter Root 
Development Co., 26 S.Ct. 318, 200 U. 
S. 451, 50 L.Ed. 550 [aff 133 F. 274, 66 
C.C.A. 652] (holding that the mere 
grant of licenses or permits to cut 
timber on certain described lands in 
the public domain did not make the 
cutting of timber on other lands by 
the licensees the act of trustees ex 
maleficio, so as to enable the United 
States to resort to a court of equity 
for redress). 


Ala.—Summers v. Summers, 118 So. 
912, 218 Ala. 420; Fields v. Fields, 101 
So. 588, 211 Ala. 649; Fanning v. Fan- 
ning, 98 So. 804, 210 Ala. 575; Arnold 


| [§§ 218-220 “— 


but has been held to raise a constructive trust in 
favor of the settlor or trustor, or those succeeding 
to his interest.*? 
person or persons are beneficiaries of the construe- 
tive trust as would have been beneficiaries of the 
intended express trust is not fatal to the creation 
of the constructive trust, in such a case, and does 
not prevent it from arising.** 


[§ 220] c. Fraud or Other Wrong in Acquisition 
of Property—(1) In General. 
ciple that one who acquires land or other property 
by fraud, misrepresentation, imposition, or conceal- 
ment, or under any other such circumstances as to 
render it inequitable for him to retain the property, 
is in equity to be regarded as a trustee ex male- 


The fact, however, that the same 


It is a general prin- 


a person who suffers by reason of 


the fraud or other wrong, and who is equitably en- 
titled to the property,*4 even though such beneficiary 


v. Black, 87 So. 170, 204 Ala. 632; Hd- 
mondson v. Jones, 85 So. 799, 204 Ala. 
33; Compton v. Collins, 67 So. 395, 
190 Ala. 499; Fowler v. Alabama Iron 
& Steel Co., 66 So. 672, 189 Ala. 31; 
Smith v.. Smith, 45 So. 168, 153 Ala. 
504; Kelly v. Browning, 21 So. 928, 
113 Ala. 420 [mod on other grounds 
27 So. 391, 124 Ala. 645]; Manning v. 
Pippen; 5. So. 572, 86 Ala. 357, 11 Am: 
S.R. 46. 

Alaska.—Hellenthal vy. 
Alaska 362. 


Ariz.mGuerin vy. American Smelt- 
ing & Refining Co., 236 P. 684, 28 Ariz. 
160: Butterfield v. Nogales Copper 
Co, 80 PS 845.59 Ariz 202. 


Ark.—Bray v. Timms, 258 S.W. 338, 
162 Ark. 247; Rubel v. Parker, 155 S. 
W. 114, 107 Ark. 314; Bragg v. Hart- 
ney, 121 S.W. 1059, 92 Ark. 55; Me- 
Donald v. Tyner, 105 S.W. 74, 84 Ark. 
189; Humphreys v. Butler, 11 S.W. 
479, 51 Ark. 351; Ludlow y. Flournoy, 
34 Ark. 451. 


Cal.—Donnelly v. Rees, 74 P. 433, 
141 "Cal..56: “Crosby ve Clark, 63" P. 
1022, 132 Cal. 1; Hayne v. Hermann, 
32° PL Ti 97 Cal.) 259; selhimmer 
Brown, 12 P. 464, 70 Cal. 544; Wasley 
v. Foreman, 38 Cal. 90; De Leon v. 
Higuera, 15 Cal. 483; Bryson y. Luse, 
9 P.(2d) 844, 122 Cal.App. 192; Pacific 
Nat. Bank of San Francisco v. Corona 
Nat. Bank, 298 P. 144, 113 Cal.App. 
366; Fornaseri v. Cosmosart Realty 
& Building Corporation, 274 P. 597. 96 
Cal.App. 549; Goldberg, Bowen & Co. 
Vv. Demick,= 247 P.. 261, 77. CalApp. 
535; Reed v. Hollister, 186 P. 819, 44 
Cal.App. 533; Hope Mining Co. vy. 
Burger, 174 P. 932, 37 Cal.App. 239: 
Carter v. Holt, 154 P. 37, 28 Cal.App. 
796; Sanguinetti v. Rossen, 107 P. 
560, 12 Cal.App.. 623; Teich v. San 
Jose Safe Deposit Bank of Savings, 
97 P. 167, 8 Cal.App. 397; Chamber- 
lain v. Chamberlain, 95 P. 659, 7 Cal. 
App. 684; De Leonis vy. Hammel, 82 
P. 349, 1 Cal.App. 390. Compare Hey- 
denfeldt v. Osmont, 175 P. 1, 178 Cal. 
768 (holding that, where an estate is 
divided between devisees and heirs 
under a compromise agreement thrt 
the residue, known and unknown, 
shall go to the heirs, there is no such 
fraud as to raise a constructive trust 
in favor of the devisees in the fact 
that the attorney for the heirs faiis 
to disclose his knowledge of other 
property belonging to the estate of 
which the devisees had no knowl- 
edge). : 

Colo.—McFerson v. Bristol, 214 P. 
395, 73 Colo. 214; Lippert v. Wright, 
208 P. 458, 71 Colo. 462; Ullman v. 
Kelly, 173 P. 423, 65 Colo. 77; Stewart 


Sloane, 5 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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v. McLaughlin, 18 P. 619, 11 Colo. 
458; Bassick Min. Co. v. Davis, 17 P. 
294, 11 Colo. 130. 

Conn.—Millard v. Green, 110 A. 177, 
94 Conn. 597,.9 A..R. 1610. 

Del.—Pyle v. Yarowsky, 146 A. 296, 
16 Del.Ch. 280. 

D.C.—Slater v. Rudderforth, 25 
App.D.C. 497; Anglo-American Sav., 


etc., Assoc. vy. Campbell, 13 App.D.C. 
581, 48 L.R.A. 622 

Fla.—Forrester v. Watts, 74 So. 
519, 73 Fla. 514. 

Ga.—Bacon v. Bacon, 133 S.E. 512, 
161 Ga. 978; Jenkins v. Lane, 115 S.E. 
126, 154 Ga. 454; Pickens v. Jackson, 


108 S.E. 536, 152 Ga. 100; Summerour 
v. Summerour, 97 S.E. 71, 148 Ga. 499; 
Mumpower v. ‘Castle, 104 S.B. 706, 128 
Ga. 1; Johnson v. Giles, 69 Ga. 652. 


Idaho.—Davenport v. Burke, 167 P. 
481, 30 Idaho 599; American Mining 
Go. Vi PT rasky 1562S V1is6? 28 tdaho 
642; White v. Whitcomb, 90 P. 1080, 
13 Idaho 490 [aff 29 S.Ct. 599, 214 U.S. 
15, 53 L.Ed. 889}. 


1l].—Wrlla v. Wrila, 173. N.E. 768, 
342 Ill. 31; Dunean v. Dazey, 149 N. 
BE. 495, 318 Ill. 500; Carson v. Carson, 
100 N.E. 263, 256 Ill. 381; Noble v. 
Noble, 99 N.E. 631, 255 Ill. 629; Dor- 
sey v. Wolcott, 50 N.E. 1015, 173 Hl. 
539; McVey v. McQuality, 97 Ill. 93; 
Stow v. Kimball, 28 Ill. 93; Central 
Illinois Public Service Co. v. Schell, 
238 Ill.App. 560; Griffith v. Orrill, 214 
Ill.App. 228: Modern Woodmen of 
America v. Nyquist, 193 I1l.App. 210 
{error dism 111 N.E. 577, 271 Ill. 635); 
Compare Doyle v. Murphy, 22 Ill. 502, 
74 Am.D. 165 (holding that if a party 
abstracts securities not intrusted to 
him, and substitutes forged securities 
in their place, this does not create the 
relation of trustee and cestui que 
trust). 


Ind.—Westphal v. Heckman, 113 N. 
BE. 299, 185 Ind. 88; Arnold v. Cord, 
16 Ind. 177; Norris v. Kendall, 93 N 
E. 1087, 48 Ind.App. 304. 


Iowa.—Wellman v. Wellman, 220 N. 
W. 82, 206 Iowa 445; Bogle v. Golds- 
worthy, 211 N.W. 257, 202 Iowa 764; 
Frink v. Commercial Bank of Em- 
metsburg, 191 N.W. 5138, 195 Iowa 
1011; Cullen v. Butterfield, 160 N. 
W. 125, 178 Iowa 621; Carr v. Craig, 
116 N.W. 720, 138 Iowa 526; Burgan 
v. Smith, 47 Iowa 286; Hall v. Doran, 
13 Iowa 368; Carey v. Cincinnati, etc., 
R. Co.'5 Lowa! 367. 

Kan.—Clester v. Clester, 135 P. 996, 
90 Kan. 638; Newell v. Newell, 14 
Kan. 202. See Mullen v. Hume, 285 
P. 626, 130 Kan. 240 (recognizing the 
rule). 

Ky.—Traughber v. King, 32 S.W. 
(2d) 8, 235 Ky. 658; Nolan v. Howard, 
297 S.W. 942, 221 Ky. 338; Motley’s 
Adm’rs v. Tabor, 271 S.W. 1064, 208 
evi U2aens COLURN IS COU Ea LO oe Wie Lid 
183 Ky. 604; Vanderpool v. Vander- 


pool, 174 S.W. 727, 163 Ky. 742; Gra-| 


ham v. King, 24 S.W. 430, 96 Ky. 339, 
16 Ky.L. 440; Jones v. Chappell, 5 T 
B.Mon. 422; McNitt v. Logan, Litt. 
Sel. Cas. 60. 


Me.—Pillsbury v. Pillsbury, 17 Me. 
107. 

Md.—Lipp v. Lipp, 148 A. 531, 158 
Md. 207; Springer v. Springer, 125 A. 
162, 144 ‘Md. 465. See Morris v. Rasst, 
125 A. 499, 145 Md. 22 (recognizing 
the rule). 

Mass.—Lynch v. Lynch, 144 N.E. 
375, 249 Mass. 543; Batty v. Greene, 
92 N.E. 715, 206 Mass. 561, 138 Am. 
S.R. 407. 

Mich.—Racho v. Beach, 236 N.W. 
875, 254 Mich. 600; Jolls v. Burgess, 
233 N.W. 372, 252 Mich. 487; Nesbitt 
v. Onaway-Alpena Telephone Co., 168 
N.W. 519, 202 Mich. 567; Dime Sav. 
Bank v. Fletcher, 122 N.W. 540, 158 
Mich. 162, 35 L.R.A.N.S. 858; Morris 
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v. Vyse, 117 N.W. 639, 154 Mich. 253, 
129 Am.S.R. 472; Loomis v. Roberts, 
23 N.W. 816, 57 Mich. 284; ‘Huxley 
v. Rice, 40 Mich. 73; Adams vy. Brad- 
ley, 12 Mich. 346; Edwards v. Hul- 
bert, Walk. 54. Compare Thompson 
v. Marley, 60 N.W. 976, 102 Mich. 476 
(where the court refers to the trust 
arising in such case as a resulting 
trust). 

Minn.—Wade v. Citizens’ State 
Bank of St. Paul, 206 N.W. 728, 165 
Minn. 396; Henderson v. Murray, 121 
N.W. 214, 108 Minn. 76, 133 Am.S.R. 
412; Winona, etc., R. Co. v. St. Paul, 
ete., R. Co., 2 N.W. 489, 26 Minn. 179; 
yoodwin v. Rice, 1-N.W. 257, 26 Minn. 
20. See Luse v. Reed, 65 N.W. 91, 63 
Minn. 5 (recognizing the rule). 


Miss.—Meoore v. Crump, 37 So. 109, 
84 Miss. 612; Smith .v. Jeffreys, 16 
So. 377; Calhoun v. Burnett, 40 Miss. 
ES) 

Mo.—Bernsee vy. Robinson, 233 S.W. 
173; Davis v. Cummins, 195 S.W. 752; 
Phillips v. Jackson, 144 S.W, 112, 240 
Mo. 310; Howard v. Brown, 95 S.W. 
191, 197 Mo. 36; Damschroeder v. 
Thias, 51 Mo. 100; Groves v. Fulsome, 
16 Mo. 5438, 57 Am.D. 247; Stephenson 
v. Smith) 7 Mo. 610; Barnett v. Couey, 
20° S.W. (2a) Tolemeet  MocApp: 19935 
Calloway Bank vy. Ellis, (App.) 238 
S.W. 844; Mead v. Robertson, 110 S. 
W. 1095, 131 Mo.App. 185. See Cook 
v. Basom, 65 S.W. 227, 164 Mo. 594 
(holding that where plaintiff's lease 
had been decreed forfeited, and the 
lessor Subsequently executed a new 
lease to the original lessee’s subles- 
see, the latter did not hold the land 
as constructive trustee for the orig- 
inal lessee); Storts v. George, 51 S. 
W. 489, 150 Mo. 1 (holding that money 
obtained by a note made by an in- 
solvent bank, does not, where deposit- 
ed. as a. Dart of; its assets, become a 
trust fund for the benefit of guaran- 
tors of the note who were induced by 
the false representations of the 
cashier to guarantee the same); Ma- 
guire v. Page, 23 Mo. 188 (apparently 
Pe Gag the rule stated in the 
tex 


Mont.—Sylvain vy. Page, 276 P. 16, 
84 Mont. 424, 63 A.L.R. 528. 


Neb.—Raasch v. Lund Land Co., 
170 N.W. 836, 103 Neb. 157; Logan v. 
Aabel, 134 N.W. 523, 90 Neb. 754; 
Schneringer v. Schneringer, 116 N.W. 
491, 81 Neb. 661; Pollard vy. McKen- 
So $6 N.W. 679, 101 N.W. 9, 69 Neb. 


Nev.—South End Min. Co. v. Tin- 
ney, 35 P. 89, 22 Nev. 19. 


N.J.—General Motors Acceptance 
Corporation vy. Larson, 159 A. 819, 110 
N.J.Eq. 305; Morris v. Glaser, 151 A. 
766, 106 N.J.Ea. 585 [aff 160 A. 578, 
110 N.J.Eq. 661]; Hickman vy. Hick- 
man, (Ch.) 121 A. 728. 


N.M.—Griffith v. Tierney, 
461, 34 N.M. 387. 


N.Y.—Beatty v. Guggenheim Ex- 
ploration Co., 122 N.E. 378, 225 N.Y. 
380; In re Brown's Will, 169 N.E. 612, 
952 N.Y. 366; Putnam y. Lincoln Safe 
Deposit Co., 83 INE Es (iSO agO ey INGs Yani Glove 
Converse v. Sickles, 40 N.E. 777, 146 
N.Y. 200, 48 Am.S.R. 790, 2 N.Y.Ann. 
Cas: 16; Piper v. Hoard, 13-N.E. 626, 
107 UN. Y.0(73) 1 Am.SiR. -789;> “P60. | v: 
Rochester City Bank, 96 N.Y. 32; 
Wheeler v. Reynolds, 66 N.Y. 227; 
Hammond vy. Pennock, 61 N.Y. 145; 
Genet v. Davenport, 56 N.Y. 676 [aff 
66 Barb. 412]; Wittner v. Burr Ave. 
Development Corporation, 226 N.Y.S. 
124, 222 App.Div. 285; Kellogg v. Kel- 
logg, 155 N.Y.S. 310, 169 App.Div. 395 
[motion den 114 N.E. 1070, 219 N.Y. 
5b2)vand. atl A021 MNBL) S422 4 0 NRA 
597]; Waterbury v. Barry, 130 N.Y. 
S. 517, 145. App. Div. 773; .Grote. v. 
Grote, 106 N.Y.S. 986, 121 App.Div. 
841; Mullin v. Mullin, 104 N.Y.S. 323, 
119 App.Div. 521; Converse v. Sickles, 
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1080, 16 App.Div. 49 [mod 
yas 17 Misc. 169, and aff 57 
im 161 N.Y. 666]; Merino v. 
38 /NiY..S.0678,, 5 ADD. Dive atlis 
Madison Square Bank, 27 N. Y. 
81, 75 Hun 114 [aff 37 N.E. 568, 
N.Y. 644]; .Moore v. Williams, 16 
.S. 403, 61 Hun 627, 62 Hun 55 [rev 
| N.Y.S. 798, 25 Abb.N.Cas. 178, and 
17 N.Y.S. 554, 62 Hun 623]; "Fox 
ilm Corporation Vv. Hirschman, 202 
N.Y.S. 854, 122 Misc. 354 [aff 207 N. 
Y.S. 838]; Whitney v. Whitney Ele- 
vator & Warehouse (Oxay eee INE SP 
792, 121 Misc. 461; Sorenson v. Niel- 
sen, 240 N.Y.S. 250; Bank of America 
v. Pollock, 4 Edw.Ch. 215. See M. L. 
Stewart & Co. v. Marcus, 207 N.Y.S. 
685, 124 Misc. 86 (recognizing the 
rule). Compare Carpenter v. Dan- 
forth, 19 Abb.Pr. 225 (holding that, 
where a director of a corporation 
which is paying no dividends buys 
stock of the company from a stock- 
holder without disclosing that a large 
surplus has been accumulated out of 
profits, and so obtains the stock at a 
lower price than its actual value, 
“though probably the relation of trus- 
tee and cesqui que trust . [does] 
not strictly exist’ between such di- 
rector and stockholder, the latter is 
entitled to a retransfer of the stock 
upon proof of the facts showing over- 


oe 

on 
tiidig 
2c Qn 


(or) 
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reaching or fraud). 
N.C.—Bryant v. Bryant, 137 S.E. 
188, 193 N.C. 372, 51 A.L.R. 11005 Mas- 


sey v. Alston, 91 S.B. 9645. 17 Si INC: 
215; Sumner v. Staton, 65 S52 $08, 
151 N.C. 198, 18 Ann.Cas. 802; Avery 
v. Stewart, 48 S.E. 775, 136 N.C. 426, 
68 L.R.A. 776; Vestal v. Sloan, 76 N. 
Ce £27. 


N.D.—Currie v. Look, 106 N.W. 131, 
14 N.D. 482; Prondzinski v. Garbutt, 
86 N.W. 969, 10 N.D. 300; Prondzinski 
v. Garbutt, 77 N.W. 1012, 8 N.D. 191. 


Okl.—Teuscher v. Gragg, 276 P. 753, 
136 Okl. 129, 66 A.L.R. 1438; Richards 
ve Lowery, 275 P.7335, 135 Oke 2435 
Bunte v. Hasley, 251 P. 591, 122 Okl. 
81; Pollack v. Leonard & Braniff, 241 
P. 158, 112 Okl. 276; Rollow v. Tay- 
lor, 231 P. 224, 104 Okl. 275; Cassidy 
¥v! Hornor!! 208! P.oftT5s)) 86) OKRN22605 
Cassidy v. Gould, 208 P. 780, 86 ee 
217; Hayden v. Dannenberg, 143 
859, 42 Okl. 776, Ann.Cas. 1916D fish. 


Or.—Tate v. Emery, 9 P.(2d) 136, 
139 Or. 214; Metzger v. Guynup, 265 
P.. 42.0;.:267 P: 812, 125 Ort 5073) San- 
ford v. Sanford, 13) P. 602,°19 Or. 3 
laff 11 S.Ct. 666, 139: Ges: 642535 in 
Ed. 290]. 

Pa.—Rice v. Braden, 92 A. 1087, 246 
Pa. 576; Rice v. Braden; 89 A. 877, 
243 Pa. 141; Ireland v. Ireland Ad- 
vertising Agency, 81 A. 716, 232 Pa. 
605; Tetlow v. Rust, 76 A. 22, 227 Pa. 
292; Christy ‘v. Sill, 95 Pa. 380; Rob- 
ertson v. Robertson, 9 Watts 32; Keat- 
ing v. Rockhill,’ 78 _Pa.Super. 139: 
Seeds v. Franklin, 16 Pa.Dist.&Co. 
489; Leippe v. Dorr, 29. Pa.Dist. 986. 
See’ HWdelman v. Latshaw, 28 A. 475, 
159 Pa. 644 [aff 9 Monte. Co. 83]; Roy 
v. Townsend, 78 Pa. 829 (both recog- 
nizing the rule stated in the text). 


Philippine.—Gemora v. F. M. Yap 
Tico & Co., 52 Philippine 616. 


R.I..—Broadway Bldg. Co. v. Salafia, 
132 A. 527,.47 R.I- 263, 45 A.L.R. 847. 


S.D.—First Nat. Bank v. Sessler, 
222 N.W. 946, 54 S.D. 131; Farmers’ 
etc., Bank v. Kimball Milling Co., 47 
N.W. 402, 1 S.D. 388, 36 Am.S.R. 739. 


Tenn.—Walt v. Walt, 81 S.W. 228, 
113 Tenn, 189; Buck v. Williams, 10 
Heisk. 264. ‘ 

Tex.—Fidelity & Deposit Co. of 
Maryland v. Wiseman, 124 S.W. 621, 
126 S.W. 1109, 103 Tex. 286; Hendrix 
v. Nunn, 46 Tex. 141; Andrews Vv. 
Brown, (Commn.App.) 10 S.W.(2da) 
707 [aft (Civ.App.) 283 S.W. 288]; 
Hill v. Stampfli, (Commn.App.) 290 
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may never have had any legal estate therein.*® 
It has been said that the transactions which will be 
treated in equity as containing such an element of 
fraud, active or constructive, as to give rise to con- 
cases are numerous 


structive trusts in such 


Sow. 522 [rev (Civ.App.) 284 S.W. 
237]; Ward v. Scarborough, (Commn. 
App.) 286 S.W. 4384 [aff _ (Civ.App.) 
220 S.W. 274]; Kuehn v. Kuehn, (Civ. 
App.) 232 S.W. 918, 925 [aff (Commn. 
App.) 242 S.w. 719] [quot! Cyc]; 
Chandler v. Riley, (Civ.App.) 210 S.W. 
716; Mallard v. Day, (Civ.App.) 204 
S.W. 245 [aff (Commn.App.) 228 S.W. 

Driskill v. Boyd, (Civ.App.) 
Sowie llos Home, inv. Cocyve. 
Strange, (Civ.App.) 152 S.W. 510 [rev 
on other grounds 195 S.W. 849 (re- 
formed 204 S.W. 314, and 207 S.W. 
307)]; Krenz v. Strohmeir, (Civ.App.) 
177 S.W. 178; Lewis v. Blount, (Civ. 
App.) 139 S.W. 7; Blair v. Hennessy, 
(Civ.App.) 188 S.W. 1076 [aff 173 S.W. 
871, 107 Tex. 39, Ann.Cas.1918C 474]; 
Jones v. Lynch, (Civ.App.) 137 S.W. 
395; Gillean v. Witherspoon, (Civ. 
App.) 121 S.W. 909; Burton v. Archi- 


nard, (Civ.App.) 49 S.W. 684. Com- 
pare Brown v. Hooks, 76 S.W. 606, 
33 Tex.Civ.App. 243 (holding that, 


where one forges a lease of land be- 
longing to another, and receives rents 
thereunder, such conduct does not 
ereate a constructive trust in favor of 
the landowner entitling him to the 
rents received). 


Uiah.—Lawley v. Hickenlooper, 212 
P. 526, 61 Utah 298. 


Vt.—Jennings v. Gallagher, 152 A. 
$02, 03 /Vit.2 169% 

Va.—Steinman v. Jessee, 62 S.E. 
275, 108 Va. 567; Virginia Pocahontas 
Goal Co. v. Lambert, 58 S.E. 561,107 
Va. 368, 122 Am.S.R. 860, 13 Ann.Cas. 
277; Westfall v. Singleton, 1 Wash. 
(1 Va.) 227. 

Wash.—Seventh Elect Church In 
Israel v. First Seattle Dexter Horton 
Nat. Bank, 299 P. 359, 162 Wash. 437; 
Hardman v. Ryan, 180 P. 142, 106 
Wash. 433; Chantler v. Hubbell, 75 P. 
802, 34 Wash. 211. 


W.Va.—Carleton Mining & Power 
Co. v. West Virginia Northern R. Co., 
166 S.E. 536; Floyd v. Duffy, 69 S.E. 
993, 68 W.Va. 339, 33 L.R.A.N.S. 883; 
Davis v. Settle, 26 S.H. 557, 43 W. Va. 
my. 


Wis.—Whalen v. Schumacher, 187 
N.W. 169, 176 Wis. 441; Blakeslee v. 
Stariing, 34 Wis. 538; Long v. Fuller, 
21 Wis. 121. 


B.C.—Cook v. Cook, 19 B.C. 311, 17 
Dom.L.R. 661, 27 West.L.R. 930. 


Ont.—Dougall v. Lang, 5 Grant Ch. 
292. 


And see cases infra notes 45-47; 
and passim infra §§ 221-230. 


[a] Procuring conveyance by in- 
tentionally false promise.—(1) Where 
one procures another to convey land 
to him in reliance upon a promise by 
the grantee which he at the time of 
making it has no intention to perform, 
a constructive trust arises against 
him. Lipp v. Lipp, 148. A..531, 158 
Md. 207. (2) While a mere failure 
to pay the purchase price for land con- 
veyed will not make the grantee a 
constructive trustee, since the grantor 
has an adequate remedy at law, if the 
delivery of the deed is induced by a 
promise to pay for the property and 
the promise is intentionally false, and 
made with the specific intention of 
obtaining the property without pay- 
ing therefor, a constructive trust 
arises. Massey v. Alston, 91 S.B. 964, 
173 N.C. 215. (3) Intentionally false 
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footnotes.*7 
and 


promise to hold in trust or reconvey 
land conveyed as raising trust see in- 
fra § 223. (4) Mere failure to pay 
purchase price as raising constructive 
Hoe see supra § 215 text and note 
9 


{b] Where two persons conspire 
together to deprive another of his 
property, they are both chargeable 
with fraud, such as to raise a con- 
structive trust. Wittner v. Burr Ave. 
Development Corporation, 226 N.Y.S. 
124, 222 App.Div. 285. 


[ce] Conspiracy between purchaser 
and executor.—Where the purchaser 
of a testator’s lands obtains them at 
less than their value, by conspiring 
with the executor, a trust will be de- 
elared in the lands, and the purchaser 
will be liable for their full value. 
Ludlow v. Flournoy, 34 Ark. 451. 


[dj] Person selling property of an- 
ether and person receiving proceeds. 
—Both the person who sells property 
belonging to another and the person 
who receives the proceeds from him 
with notice of the owner’s title are 
liable to the owner as constructive 
trustees. Traughber v. King, 32 S.W. 
(2d) 8, 235 Ky. 658; Smith v. Jeffreys, 
(Miss.) 16 So. 377. 


[e] Agent obtaining personal 
benefit.—An agent, contracting for his 
principal, who stipulates for any 
benefit to himself holds anything of 
value so obtained as trustee for the 
principal. Garrow v. Davis, 10 F. 
Cas.No. 5,257 [aff 15 How. 272, 14 L. 
Ed. 692]. 


[f] One to whom conveyance is 
induced by fraud of another is re- 
sponsible to the true owner, where the 
grantee parts with nothing of value, 
since he stands in the shoes of the 
wrongdoer, and is presumably a re- 
sulting trustee for him, and his title 
is subject to the same infirmities as 
is that of the wrongdoer as a result 
of the fraud. Bogle v. Goldsworthy, 
211 N.W. 257, 202 Iowa 764. - See 
Fowler v. Alabama Iron & Steel Co., 
66 So. 672, 189 Ala. 31; Ruhe v. Ruhe, 
77 A. 797, 113 Md. 595 (both applying 
the rule). 


[g] Inadequacy of price.—(1) 
Mere inadequacy of price or consider- 
ation for a conveyance does not give 
rise to a constructive trust. Park- 
hurst v. Hosford, 21 F. 827; Burch v. 
Nicholson, 137 N.W. 1066, 157 Iowa 
502. (2) Where, ‘however, the in- 
adequacy is gross, and elements of 
fraud are present, as where the ven- 
dor is needy and of weak mind, and 
acts under the false impression that 
he is indebted to the vendee, the lat- 
ter will be treated as a constructive 
trustee of the property for the bene- 
fit of the vendor or his representa- 
tives. Parkhurst v. Hosford, supra. 


[h] Fraud presumed from undue 
influence.—-Whenever one person ac- 
quires from another the title to real 
estate by a fraud, actual or construc- 
tive, practised upon that other, a con- 
structive trust is created, which a 
court of equity will fasten upon the 
title in his hands; and fraud is pre- 
sumed when an unfair advantage is 
gained through any undue influence 
exercised over the party from whom 
the advantage is derived. Hayne v. 
Hermann, 32 P. 171, 97 Cal. 259. 


{i] Good faith immaterial. — A 
party who wrongfully obtains the 
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varied;#* and this fully appears from the cases in 
which such trusts have been established, representa- 
tive illustrations of which may be found in the 
It is to be observed, however, that in 
the absence of equitable considerations or a fiduciary 


legal title to property, which belongs 
rightfully to another, whether he acts 
in good faith or not, will be held a 
trustee for the equitable owner. 
Lakin v. Sierra Buttes Gold Min. Co., 
25 (Eh. 337s. Scotti. Symons; 2diee er: 
604, 191 Cal. 441. See to same effect 
Jennings v. Gallagher, 152 A. 802, 103 
Vt. 169. ; 

{jl Property acquired by homicide 
of owner.—Where one acquires prop- 
erty as heir or devisee of a person 
murdered by him, he holds it as con- 
structive trustee for the person 
wronged or his representatives, al- 
though the homicide may not have 
been committed for the purpose of ac- 
quiring the property. Bryant v. 
Bryant, 137 S.B. 188, 193 N.C. 372, 51 
A Wakes. Oia 


45. Bragg v. Hartney, 121 S.W. 
1059, 92 Ark. 55; Morris v. Vyse, 117 
N.W. 639, 154 Mich. 253, 129 Am.S.R. 
472; Kuehn v. Kuehn, (Tex.Civ.App.) 
232 S.W. 918, 925 [aff (Commn.App.) 
242 S.W. 719, and quot Cyc]. 


46. Barnes v. Thuet, 89 N.W. 1085, 
116 Iowa 359; Kuehn v. Kuehn, (Tex. 
Civ.App.) 232 S.W. 918, 925 [aff 
(Commn.App.) 242 S.W. 719, and quot 
CycJ. Compare Mulcahey v. Dow, 63 
BP, 158; 131..Cal..73) Chelding that if -2a 
statute, providing that one who gains 
a thing by fraud is the involuntary 
trustee of the person who otherwise 
would have gained it, covers property 
obtained by a judicial decree, the 
fraud must be such as would justify 
a court of equity in setting the decree 
aside). 


\47. See cases infra this note. 


[a] Illustrations.—(1) Where a 
policy on decedent’s household furni- 
ture, payable to the widow, was col- 
lected by the administrator, and the 
proceeds used by him in building a 
house on a lot in which he and others 
had an undivided interest, a construc- 
tive trust arises in the widow’s favor 
for the money so used. Moore v. Mc- 
Lure, 27 7S0.499) 124 Ala, 120). (2) Sit 
a purchaser of an undivided half in- 
terest in land, by mistake or fraud, 
and without the knowledge or consent 
of his vendor, obtains a conveyance 
of the absolute property, equity will 
direct a reconveyance to the vendor of 
an undivided half interest. Armour 
v. ose, 33) Alas 317)" Gy) “Where ‘ai 
purchaser of land gave his notes with 
a surety for the purchase price, and 
the surety paid the notes and took a 
conveyance in his own name with 
knowledge of the facts, the surety 
took only the right of the vendor io 
hold the premises as security for his 
debt, and equity will compel him to 
convey on the payment thereof with 
interest. Stubbs v. Pitts, 104 S.w. 
1110, 84 Ark. 160. (4) One who, by 
fraud, and without consideration 
therefor, obtains from an illiterate 
person a conveyance of land, the lat- 
ter thinking he was conveying person- 
al property, holds the title, as trustee, 
and a mortgagee, to whom he mort- 
gages the land as security for a pre- 
existing debt, takes in subordination 
to the trust, whether he had notice of 
the fraud or not. Frick Co. v. Taylor, 
21 S.E. 7138, 94 Ga. 688. (5) One em- 
ployed to obtain a soldier’s bounty 
land warrant, who fraudulently pro- 
cures the land to be located in his 
own name, will hold the title as a 
trustee for the rightful owner; and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the trust will be enforced against all 
holding under him who are not inno- 
cent purchasers, in favor of a pur- 
chaser from the equitable owner. 
Smith v. Wright, 49 Ill. 403. (6) One 
who, without authority, receives 
money belonging to a third person, 
holds it as trustee for the owner. 
Smith v. Des Moines Nat. Bank, 78 
N.W. 238, 107 Iowa 620. (7) Where 
land in which infant heirs are inter- 
ested is sold for a small balance of 
the consideration due, under an agree- 
ment with two of the adults heirs for 
a consideration paid to them by the 
purchaser, the purchaser will ‘hold the 
land in trust for the infants, and 
should surrender on being indemnified 
for his outlay. Wilson vy. Wilson, 9 
B.Mon. (Ky.) 274. (8) One who 
fraudulently obtains a deed by false- 
ly representing to the grantor that 
he is procuring it for the protection 
of the grantee in a prior unrecorded 
deed from the same grantor acquires 
no title, but holds the property in 
trust for the grantee in such prior 
unrecorded deed.- Hanold yv. Bacon, 36 
Mich. 1. (9) Where an employee of 
a bank fraudulently issued drafts 
which were paid to the payee, who 
was not shown to have acted in good 
faith, the latter holds the proceeds 
of the draft under a _ constructive 
trust in favor of the bank. Clifford 
Banking Co. v. Donovan Commission 
So,5) 94S. We. 527, 195 .Mot 262%,.(10) 
Where a lessor made a new lease to 
the original lessee’s sublessee, the 
original lessee, in order to obtain a 
decree to the effect that the sublessee 
is a trustee in the new lease for the 
original lessee, must show some 
equitable right to a lease on the iand, 
and that the sublessee, with knowl- 
edge of that equity, fraudulently ob- 
tained the lease to himself from the 
lessor. Cook v. Basom, 65 S.W. 227, 
164 Mo. 594. (11) Where debtors as- 
sign a lease by way of mortgage to 
secure a creditor, and afterward, by 
a fraudulent combination with a third 
person to defraud the creditor, permit 
the lease to be forfeited, and such 


third person takes a new lease, he will. 


be held a trustee for the benefit of the 
ereditor. Aspinall v. Jones, 17 Mo. 
209. (12) One who has obtained a 
lease from the state, with actual or 
constructive notice of another’s prior 
claim thereto, will be treated as hold- 
ing such lease in trust for the person 
who is equitably entitled to receive it. 
Luse v. Ranktn, 78 N.W. 258, 57 Neb. 
632. (13) Where a judgment debtor, 
for whom a receiver has been appoint- 
ed, conceals and pays premiums upon 
life endowment policies issued in his 
favor, he holds them under a con- 
structive trust for the benefit of the 
receiver. Reynolds v. Aetna L, Ins. 
Com ss" NE 305; 160 N.Y. 635." (G14) 
Where one who has through fraud and 
undue influence obtained a deed of 
land to himself conveys the land to an 
innocent purchaser, he becomes lia- 
ble to his grantor for the value of the 
Jand as a trustee ex maleficio. Valen- 
tine v. Richardt, 27 N.B. 255, 126 N.Y. 
de citntio. ) Nu vesey 4 goo thu GLO |. 
(15) Where a married woman through 
her husband as agent contracts for 
the sale of a lot and receives the pur- 
chase price, but fraudulently gives a 
deed for only part of the lot, she will 
be held a trustee of the unconveyed 
property, to the end that the contract 
may be executed. Bell v. McJones, 65 
S.E. 646, 151 N.C. 85. (16) Where 
defendant, by promising to marry 
plaintiff, obtained from him money 
which she invested in lands, and after- 
ward refused to marry him, defendant 
is a trustee for the amount thus 
fraudulently obtained, which is made 
a charge on the lands so purchased. 
Edwards v., Culbertson, 16 S.E. 233, 
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td NCHS eaters eit Ane ciO4., Weed) 
Where an owner of land that has been 
foreclosed executes a deed to one 
claiming to be the agent of the pur- 
chaser at foreclosure with equitable 
title, the grantee in the deed is a trus- 
tee of the legal title for the benefit 
of the person in whose favor the gran- 
tor intended the deed to operate. 
Gates v. Kelley, 110 N.W. 770, 15 N.D. 
639. (18) One who has taken a land 
Warrant belonging to a minor upon 
an unauthorized assignment of the 
guardian holds it as trustee for the 


minor. Mack v. Brammer, 28 Ohio 
St. 508. (19) Where land is con- 
veyed on the bare promise of the 


grantee that he will procure a loan 
thereon for the grantor’s benefit, and 
the grantee does not intend to fulfil 
his promise, ‘he becomes ex maleficio a 
trustee for the grantor. Danzeisen’s 
Appeal, 73 Pa. 65. (20) Where a per- 
son received choses in action under a 
promise to collect the money when 
due and divide it in equal portions 
among all the children of the gran- 
tor, his attempt to hold them and deny 
the trust is a fraud on the heirs of the 
grantor. Ressler v. Witmer, 1 Pear- 
son (Pa.) 174. (21) A widow, who 
dissents from her ‘husband’s will, and 
receives from the executor, in part 
satisfaction of her distributive share 
of the personal estate, certain stock 
bequeathed by the will to another, 
with full knowledge of the trust, and 
under a written agreement to hold the 
executor harmless from liability by 
reason of the transfer, becomes her- 
self a trustee for the party beneficial- 
ly entitled. Robinson v. Harrison, 2 
Tenn.Ch. 11. (22) Where defendants, 
without any authority from plaintiff, 
collected from the administrator of 
plaintiff’s ancestor plaintift’s distribu- 
tive share of the estate, they are trus- 
tees of a constructive trust. Bridgens 
v. West, 80 S.W.. 417, 35 Tex.Civ.App. 
277. (23) Where a corporation ac- 
cepting a conveyance of land in trust 
to sell at the best price obtainable and 


account for the proceeds transferred | 


the land to an officer for a price less 
than the best price obtainable, the of- 
ficer became a volunteer trustee, and, 
when he sold the land at an advance, 
he holds the proceeds in trust for the 
beneficiary. Gay v. Young Men’s 
Consol. Co-operative Mercantile Inst., 
10%. B.23%5. 30, Witah) 230.) .(24).5: One 
who obtains a grant from the state 
with full knowledge of another’s title 
is bound in equity to convey the land 
to the latter. Dunlap v. Stetson, 8 
F.Cas.No. 4,164, 4 Mason 349. (25) 
One who unlawfully cohabited with a 
married man will be deemed, on his 
death, to hold land, purchased by 
them, in trust for the lawful wife, un- 
less the part of the purchase price 
furnished by the first-mentioned per- 
son is shown. Watson y. Harris, 130 
SoWe0 237, 0u shes Civ App. 2ooun .C2.6)) 
Where a medical college conveyed 
property to a university under a 
promise on the part of the latter that 
its medical committee should always 
remain constituted of persons ac- 
ceptable to the medical college, and 
such promise was not performed, the 
medical college is entitled to a re- 
conveyance of the property, even 
though the promise was unauthorized 
and not binding upon the university. 
New York Medical College Laboratory 
v. New York University, 71 N.Y.S. 243, 
35 Misc. 80 [aff 76 N-Y.S. 1020, 71 App. 
1D ee HAS MINIONS OL SIS Yea oh ov DYNA 
AS se (att SOM INGE. 46s alede UNaYs Loo). 
(27) Where a mortgage is given on 
an understanding that the mortgagee 
shal] protect the mortgagor’s title 
against any judgment obtained 
against him by satisfying the same, 
but the mortgaged premises are sold 
under execution based on a judgment 
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against the mortgagor, and thereafter 
the mortgagee purchases them, he will, 
as constructive trustee, be decreed to 
reconvey to the mortgagor on repay- 
ment to him, with interest, of the 
sum expended by him in purchasing 
the land. Chantler v. Hubbell, 75 P. 
802, 34’Wash. 211. (28) Where a 
shipper of goods, after collecting from 
the carrier for damage to the ship- 
ment, accepts money from an insurer, 
which is merely a surety, the carrier 
being primarily liable, the shipper 
holds such money so accepted as a 
constructive trust for the insurer’s 
benefit. China Fire Ins. Co. v. Davis, 
50 F.(2d) 389, 76 A. R. 1259 [cert den 
52 S.Ct. 36, 284 U.S. 658, 76 L.Ed. 558). 
(29) Where a purchaser of mortgaged 
propverty from the mortgagor wrong- 
fully collects rents to which a 
purchaser of the property at fore- 
closure sale is entitled, a trust arises 
by operation of law. New Jersey Nat. 
Bank & Trust Co. v. Berkshire, Inc., 
156 A. 40, 9 N.J.Misc. 933. (30) Where 
a brother, investing his sister’s mon- 
ey in notes, delivers the notes to 
one who looks after’ the broth- 
er’s affairs, for collection for the sis- 
ter, such third person holds the pro- 
ceeds of new notes, taken payable to 
himself in lieu of the o'd notes, as 
trustee for the sister. Costly v. Gracy, 
(Tex.Civ.App.) 52 S.W.(2d) 920. (31) 
A contract by which a compariy parts 
with title to lots on each of which the 
other party agrees to erect a building 
to cost not less than a specified sum, 
with a right to give a first deed of 
trust thereon in amount not to exceed 
four fifths of the cost specified, while, 
without incurring any personal .lia- 
bility on his part, the purchase money 
on the lots is to be secured by second 
deeds of trust as the houses are com- 
pleted and sold, makes the fund thus 
created by the second deeds of trust a 
trust fund for the benefit of the com- 
pany, and, if the builder defeats the 
object of the trust by erecting build- 
ings costing less than the agreed 
amount, he becomes in equity a trustee 
ex maleficio for the company. Hight 
v. Richmond Park Imp. Co., 47 App.D. 
Cc. 518. (32) Where plaintiff intrust- 
ed a contract for purchase of land to 
one who forged an assignment to him- 
self and made a purported assignment 
to defendants, who paid the balance 
of the price and received a deed, plain- 
tiff is entitled to have a constructive 
trust declared in her favor, under a 
statute, declaring one gaining a thing 
by fraud, ete., an involuntary trustee. 
Burns v. Ross, 212 P. 17, 190 Cal. 269. 
(33) Where the seller of a business 
and its good will, who has assigned 
the lease of the property used for the 
business, obtains a renewal of the 
lease from the landlord, he is guilty 
of such bad faith that a constructive 
trust arises. Fine v. Lawless, 201 S. 
W. 160, 189 Tenn. 160, L.R.A.1918C 
1045. (84) The beneficiary under a 
forged will, probated by perjured tes- 
timony and a false return of service, 
holds the title to property covered 
thereby as trustee for the next of kin 
of the decedent. Seeds v. Seeds, 156 
NN. 1938, 116 -Ohio St..144, 52 ALLER: 
761. (385) Where a tract of land has 
been sold at foreclosure sale under a 
mortgage to the state board of land 
commissioners, and the state has be- 
come the purchaser, and within the 
time for redemption the owner sells 
a part of the tract to a third person 
under an agreement by the latter to 
pay the judgment to the state as part 
of the consideration, and such third 
person allows the time for redemption 
to expire without redeeming, but 
thereafter pays the amount of the 
judgment to the state and receives a 
deed to the entire tract, he is a trus- 
tee ex maleficio for the original owner 
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relationship, fraud alone, either actual or construc- 
tive, will not give rise to a trust,*® since, as has been 
pointed out, if it were otherwise all persons claim- 
ing property under defective titles would be trus- 


of that part of the tract which such 
owner did not convey to him. Urqu- 
hart vo. Belloni, 11 <P. 6925 5% Or: 
314. (36) Where officers of a bank 
which holds a mortgage on most of 
the property of a corporation are also 
officers of the corporation, and at a 
sale of its unmortgaged property for 
taxes buy the same for the bank, ata 
price much less than that offered by 
a responsible purchaser at private 
sale, the bank is a constructive trus- 
tee for the corporation as to the prop- 
erty so purchased. Finefrock  v. 
Kenova Mine Car Co., 22 F.(2d) 627. 
(37) Where a mortgagee and mort- 
gagor are brothers, and the former 
is the latter’s trusted adviser, but the 
mortgagee institutes foreclosure pro- 
ceedings without notifying the mort- 
gagor, although there is continuous 
correspondence between them, and be- 
comes the purchaser of the property 
at the foreclosure sale, he is a trustee 
ex maleficio for the mortgagor. Dahl- 
gren y. Dahlgren, 55 App.D.C. 52,1 F. 
(2d) 755 [cert den 45 S.Ct. 125, 266 
U.S. 626, 69 L.Ed. 475]. 


48. Churchill v. Howe, 146 N.W. 
623, 180 Mich. 150; Buie v. Buie, 7 So. 
344, 67 Miss. 456; Mexican Coal & 
Coke Co. v. Ruckman, (Tex.Civ.App.) 
229 S.W. 347; Dixon Shoe Co. v. Bank 
of North Freedom, (Wis.) 243 N.W. 
327. See Scott v. Umbarger, 41 Cal. 
410 (holding that, if one who is in 
possession of land without right, legal 
or equitable, is fraudulently deprived 
of possession by another, without 
deprivation of any right at law result- 
ing from the prior possession, and the 
one who thus obtains possession then 
purchases the title from the true 
owner, he does not hold the property 
in trust for the prior possessor, and 
cannot be compelled to convey it to 
him); Kock v. Burgess, 156 N.W. 174, 
158 N.W. 534, 176 Iowa 493 (holding 
that where the relations between two 
persons are adversary, and not con- 
fidential, one who takes advantage of 
circumstances to obtain property from 
the other is not a trustee for him); 
Lerner v. Darby, 283 P. 497, 129 Kan. 
493 (holding that, where a lessor re- 
fuses to consent to an assignment of 
the lease by the lessee, and subse- 
quently purchases the leasehold from 
the lessee, he does not hold it in trust 
for the intended assignee, since the 
refusal to consent to the assignment 
could not be wrongful unless the les- 
sor owed a duty to the intended as- 
-signee to give his consent, and no 
such duty existed); Gardiner v. Ger- 
rish, 23 Me. 46 (holding that no trust 
arises where the alleged trustee owes 
no duty to the person seeking to es- 
tablish the trust and there is no rela- 
tion of confidence between them); 
Goldman vy. Harford Road Bldg. 
Ass’n, 133 A. 843, 150 Md. 677 (holding 
that mo constructive trust arises 
where a building and loan company, 
learning from a loan applicant that 
certain property could be purchased, 
purchases the same with its own 
funds, since no confidential relation 
exists between the company and the 
applicant as to such matter); M. L. 
Stewart & Co. v. Marcus, 207 N.Y.S. 
685, 124 Misc. 86 (to same effect)’; 
Wunder v. Wunder, (Minn.) 244 N.W. 
682 (holding that, where a father pro- 
cured and paid the premiums on poli- 
eies of insurance on the life of his 
son, which policies were made payable 
to the son’s personal representatives, 
and the son thereafter assigned the 
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policies to the father, under a promise 
by the latter to hold the proceeds for 
the benefit of the son’s wife, but upon 
the death of the son and payment of 
the insurance the father retains the 
proceeds for himself, there is no un- 
just enrichment, since he is only get- 
ting his own back, and so no con- 
structive trust arises); Abilene State 
Bank v. Donnelly, (Tex.Civ.App.) 277 
S.W. 447 (holding that, where the 
payee of a note recovers judgment 
against the makers, and one of them 
as an accommodation maker is given 
judgment against the other, no cpn- 
structive trust arises in favor of the 
payee from the act of the accommoda- 
tion maker in levying upon property 
of the other maker and buying it at 
execution sale by crediting the pur- 
chase price upon his judgment, with- 
out satisfying the payee’s judgment, 
since there is no equity in favor of 
the payee); Sipes v. Decker, 78 N.W. 
769, 102 Wis. 588 (holding that, where 
a father induces his daughter to come 
and reside on certain lands by indicat- 
ing an intention to give them to her 
if she would do so, but there is no 
agreement to convey the lands to the 
daughter, the fact that the father’s 
wife subsequently, by fraud and de- 
ceit, induces him not to convey the 
lands to the daughter, but to con- 
vey them to another in consideration 
of a mortgage thereon to the wife, 
does not entitle the daughter in equity 
to the proceeds of the mortgage on 
foreclosure by the wife after her hus- 
band’s death); Seymour v. Cushway, 
76 N.W. 769, 100 Wis. 580, 69 Am.S.R. 
957 (holding that a purchase of grow- 
ing timber does not give rise to a 
trust thereof in favor of one who has 
previously made an oral agreement, 
void under the statute of frauds, with 
the purchaser for a partnership to 
purchase such timber). Compare 
Whitaker v. Tiedemann, 205 N.W. 
468, 200 Iowa 901 (holding that, where 
one acquires a lien on personalty by 
the levy of an execution, and the 
execution is thereafter returned and 
the lien lost, no trust can be asserted 
against one to whom the proceeds of 
the property have been turned over 
without consideration, since no lien 
or equitable right existed at the time 
the trust is alleged to have arisen); 
Shup v. Moon, 103 P. 1001, 80 Kan. 
498 (holding that, where two persons, 
as principal and _ surety, borrow 
money at a bank to discharge the ob- 
ligation of a third person, who in- 
demnifies the principal by a real es- 
tate mortgage, and subsequently the 
principal agrees with the surety that 
the mortgage shall be used to dis- 
charge their debt to the bank, and 
places the mortgage in the surety’s 
hands for foreclosure, the surety is 
not guilty of any fraud in taking title 
in his own name at foreclosure sale, 
and no trust arises in favor of the 
principal, where the surety pays the 
bank, since the principal's right to the 
property is subject to his obligation 
to reimburse the surety); Halman v. 
Burlen, 85 N.E. 167, 198 Mass.’ 494 
(holding that one holding corporate 
stock under an agreement to deliver it 
to the assignor thereof on his assign- 
ment being adjudged invalid, and to 
the assignee on the assignment being 
adjudged valid, is a mere stakeholder, 
and his purchase of the stock from the 
assignee, subsequently adjudged to 
hold under a valid assignment, is not 
a violation of duty toward the as- 
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tees for the “true” owners.t® Likewise, even though 
equitable considerations or fiduciary relations exist, 
no trust arises in the absence of fraud in acquiring 
the title;°° and although fraudulent representations. 


signor, and the purchase is not for the 
assignor’s benefit); Gabert v. Olcott, 
23 SIW. 985, S6i Dex v12i irevs (Cina 
App.) 22 S.W. 286] (holding that, 
where a railroad company voluntarily 
conveys property to a church for 
church purposes, and thereafter, not- 
withstanding the deed, mortgages the 
same property to another, and the 
mortgage is subsequently foreclosed 
and the property sold, and the church, 
concluding that the church purposes 
for which it received the land cannot 
be realized, and for the sake of re- 
turning the land to the rightful own- 
er, conveys it to the purchaser at the 
foreclosure sale, he does not become 


a constructive trustee for the railroad - 


company, since the latter had no 
equitable claim upon the property). 


Mecessity of confidential relation in 
order to raise constructive trust see 
supra § 215 text and note 85. 

49. Buie v. Buie, 7 So. 344, 67 Miss. 
456. 

50. Ala.—Schloss & Kahn Vv. 
Brightman, 70 So. 670, 195 Ala. 540; 
Coleman v. Coleman, 55 ‘So. 827, 173 
Ala. 282. 


Ark.—Ussery v. Ussery, 166 S.W. 
946, 113 Ark. 36; Spradling v. Spradl- 
ing, 142 S.W. 848, 101 Ark. 451. 

Cal.—Heydenfeldt v. Osmont, 175 P. 
1, 178 Cal. 768; Dalbkermeyer v. Rad- 
er, 273 P. 600, 96 Cal.App. 23; Perreau 
Sh sarah tet 106° P. 728, 12 Cal.App. 


Iowa.—Hixson y. First Nat. Bank, 
200 N.W. 710, 198 Iowa 942. 


Kan.—McCullough v. McCullough, 
200 P. 298, 109 Kan. 497; Clester v. 
Clester, 135 P. 996, 90 Kan. 638. 

Ky.—Cooksey v. Tolliver, 270. S.W. 
719, 208 Ky. 160. 


Mass.—Furber v. Dane, 90 N.E. 
859, 204 Mass. 412, 27 L.R.A.N.S. 808. 


Mont.—Word v. Moore, 214 P. 79, 
66 Mont. 550. 


N.J.—Liberty Trust Co. v. Hag- 
gerty, 113 A. 596,.92 N.J.EHq. 609 [aff 
Ch.) 157A. 92163115 


N.Y.—Lafayette St. Church Society 
of Buffalo v. Norton, 95 N.E. 819, 202 
N.Y. 379; Bullenkamp y. Bullenkamp, 
60 N.Y.S. 84, 43 App.Div. 510; Schmidt 
v. Schmidt, 48 N.Y.Super. 520. 


Ohio.—Faurot v. Neff, 32 Ohio St. 
44; Dixon v. Caldwell, 15 Ohio St. 
412, 86 Am.D. 487. 


Pa.—McHale v. Cullen, 71 Pa.Super. 
539. 


See McNeill v. McNeill, 204 Ill.App. 
287. 


[a] Thus (1) where the maker of 
a note and mortgage becomes. sick, 
and at times insane, and the mort- 
gagee, believing the illness due in 
part to worry over the debt, volun- 
tarily and without consideration de- 
livers up the note and mortgage to the 
wife of the mortgagor, with the un- 
derstanding that when he should re- 
cover the note and mortgage should 
be returned to the mortgagee, and 
likewise cancels the mortgage of rec- 
ord, and after the recovery of the 
mortgagor he and his wife refuse to 
return the note and mortgage to the 
mortgagee, no trust arises, the trans- 
action partaking more of the nature 
of a gift than of a trust, and no fraud 
being involved except the fraud, if 
any, in refusing to return the note 
and mortgage to the mortgagee. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 220-221] 


are made for the purpose of acquiring property, if 
the grantor or transferor does not rely or act upon 


them no trust arises in his favor.®+ 


' Trust after property converted. 
establish a constructive trust of property wrongfully 
obtained whether the property remains in specie in 
the hands of the wrongdoer, or has been converted 
Where property fraudulently 
obtained is converted into or exchanged for land, a 
construetive trust is impressed upon and follows the 
land,** unless and until it passes to a bona fide pur- 
chaser for value and without notice;** and, where 
land obtained by fraud is converted into money, the 
latter is impressed with a trust in favor of the per- 


into another form.®2 


son defrauded.®>® 


Theft or misappropriation of property. 


the owner in respect of the stolen property, or the 
proceeds thereof or property purchased therewith, 


since no relation of confidence exists between them 


A suit lies to 


be enforeed.°® 


at the time the property is taken.°® 
other authorities, however, no fiduciary relation is 
essential to the jurisdiction of a court of equity to 
declare and enforee a trust of stolen or misappropri- 
ated property,’ 
in respect of property purchased by the wrongdoer 
with property or money stolen or misappropriated.°* 


[§ 221] (2) Acquisition at Judicial Sale.®° 


According to: 


and a trust will also be declared 


Of course, where fiduciary relations do in fact exist 
between the owner and property or money and a 
thief or embezzler thereof, a trust arises and may 


Since 


the doctrine of constructive trusts applies equally 


It has 


been held that a thief is not a constructive trustee for 


Faurot v. Neff, 32 Ohio St. 44. (2) 
A bona fide purchaser for value of a 
land warrant, without notice that 
such warrant was obtained by fraud 
from the true owner, and transferred 
under a forged assignment, and with- 
out want of diligence in making the 
purchase, is not to be regarded as a 
trustee of the land, upon securing a 
patent therefor, for the true owner of 
the warrant. Dixon v. Caldwell, 15 
Ohio St. 412, 86 Am.D. 487. (3) A 
bank is charged with knowledge of 
the state of its customer’s account on 
which a check is drawn when it makes 
an election whether or not to pay the 
check, and the fact that the account 
appeared to be good when actually it 
was not is immaterial, so that a bank 
whose bookkeeper falsified an account 
on which checks were drawn is liable 
for the acts of its bookkeeper as 
against an innocent holder of the 
checks to whom the bank had paid 
the amounts they called for, and can- 
not recover such amounts from such 
holder on any theory that a trust 
should be declared in the bank’s favor 
on the amounts. Liberty Trust Co. v. 
Haggerty, 113 A. 596, 92 N.J.Eq. 609 
[atte (Ons) 1b, AS. 9261555 (4) Wihere 
defendant, a mortgagee of land, con- 
tracts with plaintiff to foreclose his 
mortgage, and so acquire the title, 
and then to convey the land to plain- 
tiff for a specified sum, the contract 
imposes upon plaintiff no duty or ob- 
ligation toward defendant, and so 
plaintiff's subsequent acquisition of 
title from the mortgagors does not 
raise a constructive trust in defend- 
ant’s favor. Word v. Moore, 214 P. 
79, 66 Mont. 550. (5) Where, upon 
the death of the owner of a telephone 
system, whose estate is heavily in- 
debted, some of his heirs convey the 
telephone system to the other neirs 
in consideration of the payment by 
the latter of the debts of the estate, 
and such debts are paid and the tele- 
phone system brought up to a solvent 
and prosperous condition, it is not 
to be deemed as held in trust by the 
grantees for the grantors, the ar- 
rangement between them having been 
a fair and square bargain for better 
or for worse, relieving the grantors 
of responsibility for the debts and en- 
titling the grantees to any profits they 
might be able to make out of the 
property conveyed. McCullough v. 
McCullough, 200 P. 298, 109 Kan. 497. 
(6) Where one borrows money from 
another for the purchase of land, and 
takes title in his own name, without 
fraud, no constructive trust arises in 
favor of the lender. Cooksey v. Tol- 
liver, 270 S.W.. 719, 208 Ky. 160: 


{b] Insolvency as fraud.—(1) To 
make an insolvent bank a trustee ex 


maleficio because of receiving a de- 
posit from an innocent customer who 
is ignorant of its insolvency, ‘‘the 
depositor must show that a real fraud 
has been practiced upon him, and to 
do this he must show affirmatively 
both that the bank was actually in- 
solvent when it received his deposit 
and that its managing officers then 
knew this to be the fact.” Furber v. 
Dane, 90 N.B. 859, 204 Mass. 412, 27 
L.R.A.N.S. 808. (2) Where a stock- 
broker receives from a customer 
shares of stock for sale in the ordi- 
nary course of business when the 
broker is “financially embarrassed,” 
the fact of the broker’s financial con- 
dition does not create a constructive 
trust in favor of the customer in the 
proceeds received by the broker from 
such sale, if the broker at the time of 
the transaction did not know that he 
was insolvent. Furber v. Dane, supra. 


Fraud as essential element of con- 
structive trust see supra § 215 text 
and note 77. 

51. Bird v. Thompson, (Cal.) 8 P. 
(2d) 481; In re Clark’s Estate, 79 A. 
246, 230 Pa. 158; Edelman v. Lat- 
shaw, 28 A. 475, 159 Pa. 644 [aff 9 
Montg.Co. 83]. See Gummison vy. 
Johnson, 183 N.W. 515, 149 Minn. 329 
(holding that no trust arises where a 
wife procures her husband to permit 
title to be taken in her name to land 
purchased by him, under misrepresen- 
tations as to the law of. husband and 
wife, where, to the husband’s knowl- 
edge, the wife knows no more law 
than he does). 


52. United States v. Carter, 172 F. 
13596 GC. CoAT Si Watees0e SICer bl 2217, 
U.S. 286, 54 L.Ed. 769, 19 Ann.Cas. 
594]; Raleigh County Court v. Cottle, 
94 S.B. 948, 81 W.Va. 469; Borchert v. 
Borchert, 113 N.W. 35, 1382 Wis. 593 
[cit 3 Pomeroy Eq. Jur. (3d ed) § 
1053]. 

Proceeds of trust property as im- 
pressed with trust in general see infra 
§§ 891-908. 

53. Success Realty Co. v. Trow- 
bridge, 150 P. 898, 50 Okl. 402; Clough 
v. Dawson, 138 P. 233, 69 Or. 52; Har- 
mon v. Harmon, 71 S.E. 815, 96 S.C. 
393; First State Bank of Ellinger v. 
Zelesky, (Tex.Civ.App.) 262 S.W. 190; 
Oaks v. West, (Tex.Civ.App.) 64 S.W. 
1033. P 

54. Success Realty Co. v. Trow- 
bridge, 150 P. 898, 50 Okl. 402; Har- 
mon v. Harmon, 71 S:E: 815, 96 S.C. 
393. ; 

Trust property transferred to third 
persons as impressed with trust in 
general see infra §§ 910-924. 


55. Andrews. v. Brown, (Tex. 
Commn.App.) 10 S.W.(2d) 707 [aff 


° 
" 


constructive trust see 


to purchases of property at judicial sales and at 


(Civ.App.) 283 S.W. 288]. 


56. Doyle v. Murphy, 22 Ill. 502, 
74 Am.D. 165; Campbell v. Drake, 
39 N.C. 94, 


Necessity that parties be in con- 
fidential relationship to give rise to 
supra § 215 


text and note 85. 


57. Aitna Indemnity Co. of Hart- 
ford, Conn., v. Malone, 131 N.W. 200, 
89 Neb. 260; Lanib v. Rooney, 100 N. 
W. 410, 72 Neb. 322, 117 Am.S.R. 795; 
Nebraska Nat. Bank v. Johnson, 71 
N.W. 294, 51 Neb. 546. See Pioneer 
Mining Co. v. Tyberg, 215 F. 501, 131 
C.C.A. (549, L.R.A.1915B 442 Trev 4 
Alaska 670] (dictum). 

58. Mass.—National Mahaiwe- 
Bank y. Barry, 125 Mass. 20. 


N.Y.—Lightfoot v. Davis, 91 N.E 
582, 198’ N.Y. 261, 29° E.ReACN Sito: 
139 Am.S.R. 817, 19 Amnn.Cas. 747: 
Bishop v. Howe, 117 N.Y.S. 996. 


N.C.—People’s Nat. Bank v. Wag- 
goner, 117 “Sih.6, 6185 IN: Ce 2917. 


Pa.—Cameron v. People’s Bank of 
Maytown, 147 A. 657, 297 Pa. 551. 


Tex.—Spencer v. Pettit, (Commn. 
App.) 34 S.W.(2d) 798 [aff (Civ. App.) 
17 S.W.(2d) 1102]. 


See Ringo v. McFarland, 24 S.w. 
(2d) 265, 232 Ky. 622 (dictum); 
Nebraska Nat. Bank y. Johnson, 71 
anak 294, 51 Neb. 546 (applying the 
rule). 


59. Shearer v. Barnes, 136 N.W. 
861, 118 Minn. 179; New York & 
Brooklyn Ferry Co. v. Moore, 6 N.E. 
293, 102 N.Y. 667, 18 Abb.N.Cas. 106, 
1 Silv.App. 52; Preston v. Moore, 180 
Sane 320, 133 Tenn. 247, L.R.A.1916¢ 
578. 

[a] Lands purchased with stolen 
funds.—(1) Where a ferry master, 
receiving tolls which it is his duty 
to pay over to the ferry company, his 
employer, retains the same and con- 
verts them to his own use, and pur- 
chases real estate therewith, the com- 
pany may enforce a trust in the land 
so purchased. New York & Brooklyn 
Ferry Co. v. Moore, 6 N.E. 293, 102 
N.Y. 667, 18 Abb.N.Cas. 106, 1 Silv.A. 
52. (2) Where a salesman eniployed 
by another misappropriates to his 
own use merchandise and money be- 
longing to his employer, and pur- 
chases real property therewith, the 
employer is entitled to look to such 
real property as held under a con- 
structive trust. Preston v. Moore, 180 
See 320, 183 Tenn. 247, L:R.A.1916C 
578. 


60. Parol agreement as to land to 


el aetce at judicial sale see infra 
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private sales,®! it is a general principle that where 
a purchascr at a private sale would be deemed to 
hold the property purchased in trust for another, 
a purchaser at a judicial sale under like circum- 
stances will equally be regarded as so holding it.°? 
So, under the general rule relating to the acquisi- 
tion of property by fraud or other wrong,** where 
one who acquires property at a judicial sale has 
been guilty of fraudulent conduct in bringing about 
such sale, a constructive trust ordinarily arises in 
Similarly, where a pur- 
chaser at a judicial sale becomes such under such 
cireumstanecs or state of facts as would make it 
inequitable to permit him to hold on to his bargain,** 
as by representing that he is buying for the benefit 
or have an interest in the prop- 
or that he intends to reconvey 
such property to them,°? or to permit them to re- 


favor of the trne owner.** 


of those who own 
erty being sold,°® 


61. See supra § 215 text and note 
91: 

62. Irons v. U. S. Life Ins. Co., 
108 S.W. 904, 128 Ky. 640, 33 Ky.L. 
46, 129 Am.S.R. 318. 

[a] For example, a purchaser con- 
veying land by warranty deed and 
afterward failing to pay purchase- 
money notes and purchasing land at 
vendor’s lien foreclosure sale may be 
held as trustee for successors in title. 
Lewis v. Bush, 283 S.W. 377, 171 Ark. 
92. 


63. See supra § 220. 
64. U.S.—Young v. Fox, 37 F. 385. 
Ind.—Ehrman v. Kramer, 26 Ind. 

409. 

Bete ae et v. Rice, 
Miss.—Davis v. Bell, 57 Miss. 320. 
Mo.—Massey v. Young, 73 Mo. 260. 
N.Y.—Peck v. Peck, 17 N.E. 383, 

110 N.Y. 64. 

N.C.—Uzzle v. Wood, 54 N.C. 226; 

Henderson v. Hoke, 21 N.C. 119. 


Tex.—Miller v. Carlton, 21 S.W. 605, 
2 Tex.Civ.App. 382. 


W.Va.—Dickel v. Smith, 18 S.E. 721, 
38 W.Va. 635. 


fa] Bule applied. — Where the 
committee of an insane married 
woman files a petition to sell her land 
for debts with which it is not charge- 
able, a decree ordering a Sale is void, 
and a purchaser who was a party to 
the petition will be presumed to have 
full knowledge of the fraud and will 
be decreed a trustee for her benefit. 
Dickel v. Smith, 18 S.H. 721, 38 W. 
Va. 635. : 

65. U.S.—Flagg v. Mann, 9 F.Cas. 
No. 4,847, 2 Sumn. 486. 


Ark.—Woodruff v. Jabine, 15 S.W. 
830; Trapnall v. Brown, 19 Ark. 39. 

Ky.—Crutcher y. Hord, 4 Bush 360; 
Estill v. Miller, 3 Bibb 177. 

Mass.—Collins v. Sullivan, 
Mass. 461. 

Mo.—Grumley v. Webb, 44 Mo. 444, 
100 Am.D. 304; McNew v. Booth, 42 


40 Mich. 


135 


Mo. 189; Slowey v. McMurray, 27 Mo. 
113; 72 Am.D. 9251; Rose v. Bates, 12 
Mo. 30. 


N.Y.—Brown v. Lynch, 1 Paige 147. 

Okl.—Richards v. Lowery, 275 P. 
335, 1385 Okl. 243. 

Pa.—Hartzell v. Whitmore, 115 A. 
840, 271 Pa. 575; Faust v. Haas, 73 Pa. 
295. 7 

Tenn.—English vy. 
Humphr. 378. 


Tomlinson, 8 


TRUSTS 


See Harrison v. Orr, (Tex.Commn. 
App.) 296 S.W. 871 [aff (Civ.App.) 285 
S.W. 650, and mod reh on _ other 
grounds (Commn.App.) 10 S.W.(2d) 
381] (holding that where, at a tax 
sale, where there were no other bid- 
ders, it was the statutory duty of the 
assistant county attorney to bid in 
the property for the state for the 
benefit of the owner, a purchase by 
the assistant county attorney in his 
own right is incompatible with his of- 
ficial duty and he is to be deemed a 
trustee ex maleficio for the owner of 
the property). 

And see cases infra notes 66-68. 


Compare Feely v. Hoover, 18 A. 
(alls SISO: Mee SOY Ha AWA ITINOS LOY 
(holding that, where an attorney pur- 
chases land, at judicial sale, in the 
interest of his client, supposing it to 
be worth merely the amount of the 
debt from its owner to such client, 
and that there would be nothing left 
for the debtor, and having at the 
sale procured the withdrawal of an- 
other bid in order to avoid the risk 
of bidding the land up to the amount 
of a prior judgment against its own- 
er, and of having to pay the money 
into court to satisfy such judgment, 
no trust arises in favor of the former 
owner of the land). 


“Where trick or artifice is resorted 
to to procure property at sheriff's sale 
at an undervalue, the purchaser there 
takes as trustee for the person mis- 
led.”” Hartzell v. Whitmore, 115 A. 
840, 841, 271 Pa. 575. See to same ef- 
fect Faust v. Haas, 73 Pa. 295, 301. 

Breach of oral agreement as to 


lands to be purchased at judicial sale 
See infra § 225. 


66. Ga.—Dowling y. Doyle, 102 S. 
BH. 27, 149 Ga. 727: Garr v. Graham, 
57 S.E. 875, 128 Ga. 622; McRarey 


v. Huff, 32 Ga. 681. 


Iowa.—Swearingen v. Neff, 216 N. 
W. 621, 204 Iowa 1167. 


Ky.—Vanbever v. Vanbever, 
NVegno Side) Onl mc Valueo ek eel emieoy eles 
Crutcher v. Hord, 4 Bush 360. 


N.J.—Mosher v. Van Buskirk, 144 
A. 446, 104 N.J.Eq. 89; Marlatt v. War- 
wick, 18 N.J.Hq. 108 [aff 19 N.J.Eq. 
439]. 

Pa.—Hartzell v. Whitmore, 115 A. 
&40, 271 Pa. 575. See Kirk v. Kirker, 
113 A. 185, 270 Pa. 158 (recognizing 
the rule, but holding it inapplicable 
where no representation is made, even 
though the owner is misled into think- 
ing that the purchaser is bidding in 
his behalf, where he makes no effort 
to ascertain the purchaser’s real in- 
tention but stands by and permits him 
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[§§ 221-222 


deem it,®8 and thereby discourages other bidding or 
obtains the property at a sacrifice, such purchaser 
will be deemed in equity a constructive trustee for 
the persons injured by his fraud. 


[§ 222] (3) Parol Promise To Hold in Trust or 
Dispose of Devise, Bequest, or Inheritance.°® Where 
a testator or ancestor makes known to his devisee, 
legatee, or heir his desire that his property shall 
be disposed of in a particular manner, and that he 
relies upon him to carry his desire into effect, and 
such devisee, legatee, or heir uses words or does acts 
calculated to cause, and which he knows do in fact 
cause, the testator or ancestor to believe that he 
fully assents thereto, and where, in consequence 
thereof the testator or ancestor makes, or omits to 
make, a will or such particular disposition of his 
property in his lifetime as will carry out his desire, 
a constructive trust is created;*° and this rule ap- 


to bid in the property). 
R.I.—Jenckes v. Cook, 9 R.I. 520. 


67. Roach vy. Hudson, 8 Bush (Ky.) 
410; Phillips v. Hardenburg, 80 S.W. 
891, 181 Mo. 463; McNew v. Booth, 42 
Mo. 189; Robinson v. Cruzen, (App.) 
202 S.W. 449 [rev on other grounds 
278 Mo. 199, 211 S.W. 880]; Henry v. 
Brown, 8 N.J.Eq. 245. 


68. Dowling v. Doyle, 102 S.E. 27, 
149 Ga. 727; Johnson v. Johnson, 
(Mo.) 209 S.W. 919; Phillips v. Jack- 
son, 144 S.W. 112, 240 Mo. 310; Faust 
v. Haas, 73 Pa. 295. 


69. Devisee or legatee as trustee 
for person in whose favor testator 
had contracted to make a will see in- 
fra §$ 921: 


Devise or bequest subject to charge 
of enact constructive trust see infra 
o- 


7G. Ark.—Barron vy. Stuart, 207 S. 
W. 22, 136 Ark. 481. 


@al—— Brazil Gye. Silvas Smeets 
181 Cal. 490; Curdy v. Berton, 21 P. 
S88, 109 Wali 1420, 2) Aun. Se. desde 
R.A. 189 and note; O’Neil v. Ross, 277 
PB. 123, 98 Cal.App. 306; Apablasa v. 
Sepulveda, 267 P. 105, 91 Cal.App. 232; 
Prior v. Andrews, 257 P. 560, 83 Cal. 
App. 782; In re Holt’s Estate, 215 P. 
124, 61 Cal.App. 464; O’Donnell vy. 
Murphy, 120 P. 1076, 17 Cal.App. 625. 


T1l.— Rice-Stix Dry Goods Co. v. Al- 
brecht, 113 N.E. 66, 273 Ill. 447; Peo- 
a v. Schaefer, 107 N.E. 617, 266 Ill. 
o . 


Kan.—Meador v. Manlove, 156 P. 
731, 97 Kan, 706; Gemmel v. Fletcher, 
SVAN neh ORS MER SRO Kh Tee Ne 


Ky.—Rudd v. Gates, 230 S.W. 906, 
191 Ky. 456; Taylor v. Fox’s H)x’rs, 
173 S.W. 154, 162 Ky. 804; Chapman’s 
Ex’r_v. Chapman, 153 S.W. 434, 152 
Ky. 344. 


Me.—Whitehouse v. Bolster, 50 A. 
240, 95 Me. 458; Grant v. Bradstreet, 
33 A. 165, 87 Me. 583; Gilpatrick v. 
Glidden, 16 A. 464, 81 Me. 137, 10 Am. 
S.R. 245, 2 L.R.A. 662; Bromley vy. 
Gardner, 9 A. 621, 79 Me. 246. 


Md.—Gaither vy. Gaither, 3 Md.Ch. 
158. See Hettinger v. Safe Deposit & 
Trust Co. of Baltimore, 79 A. 205; 
Suman v. Harvey, 79 A. 197, 114 Md. 
241 (both recognizing the rule, but 
holding that, where a devisee or lega- 
tee does not induce the gift, and is 
guilty of no fraud, the mere fact that 
the testator apparently believed he 
was making a gift for the benefit of 
others, where the language of the will 
does not support that construction, 
does not raise a constructive trust). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


° 
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plies, it has been said, even where a devise’ or be- 
quest is upon an express trust inconsistent with the 
In order to sustain a construc- 
tive trust under such cireumstanees the promise must 
have been the cause of the failure to make the neces- 
sary legal provision to effectuate the decedent’s de- 
sire,*? and it has been said that it must appear that 


constructive trust.7} 


Mass.—Ham v. Twombly, 63 N.E. 
336, 181 Mass. 170, 7 Prob.Rep.Ann. 
651. See Taber v. Shields, 155 N.E. 
643, 258 Mass. 511 (recognizing the 
rule). 


Pe ookes v. Axford, 33 Mich. 


Minn.—Barrett v. Thielen, 167 N.W. 
1030, 168 N.W. 126, 140 Minn. 266. 


Miss.—Benbrook v. Yaney, 51 So. 
461, 96 Miss. 5386; Ragsdale v. Rags- 
dale, 8 So. 815, 68 Miss. 92, 24 Am.S.R. 
256, 11 L.R.A. 316. 


Mo.—Mead v. Robertson, 110 S.W. 
1095, 131 Mo.App. 185. 


Neb.—Wiseman v. Guernsey, 187 N. 
W. 55, 58, 107 Neb. 647 [quot Cyc]; 
Crinkley v. Rogers, 160 N.W. 974, 100 
Neb. 647; Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


N.J.—Nash v. Bremner, 92 A. 938, 
84 N.J.Eq. 131; Belknap v. Tillotson, 
88 A. 841, 82 N.J.Eq. 271; Heinisch v. 
Pennington, 68 A. 233, 73 N.J.Eq. 456 
[aff 73 A. 1118, 75 N.J.Eq. 606]. 


N.Y.—Seaver v. Ransom, 120 N.E. 
$39, 224 N.Y. 233,.2 A;L.R. 1187;:Am- 
herst College v. Ritch, 45 N.E. 876, 
DodING YY Bees, Ot La keA. VoODc ne In re 
O’Hara, 95 N.Y. 403, 47 Am.R. 53,14 
Abb.N.Cas. 71; Rutherford v. Carpen- 
ter, 119 N.Y.S. 790, 134 App.Div. 881 
[rev on other grounds 95 N.E. 1139, 
202 N.Y. 532]; Edson v. Bartow, 41 
N.Y.S. 723, 10 App.Div. 104 [mod on 
other grounds 48 N.BH. 541, 154 N.Y. 
199, 61 Am.S.R. 609, rearg den 49 N.E. 
1096, 154 N.Y. 768]; Golland v.. Gol- 
land, 147 N.Y-S. 263, 84 Mise. 299; 
Miller v. Hill, 118 N.Y.S. 63, 64 Misc. 
199 [aff 121 N.Y.S. 741, 137 App.Div. 
378 (aff 97 N.E. 1109, 203 N.Y. 646)1]; 
Smith v. Havens Relief Fund Soc., 90 
N.Y.S. 168, 44 Mise. 594 [aff 103 N.Y. 
S. 770, 118 App.Div. 678]. 


N.D.—Arntson v. First National 
Bank, 167 N.W. 760, 39 N.D. 408, L. 
R.A.1918F 1038. 


Ohio.—Winder v. Scholey, 93 N.E. 
1098, 83 Ohio St. 204, 32 L.R.A.N.S. 
995, 217° Ann.Cas. 1379; Scholey ’ v. 
Winder, 10 Ohio N.P.N.S. 642. 

Okl.—Teuscher v. Gragg, 276 P. 753, 
136 Okl. 129, 66 A.L.R. 143. 


Or.—Tate v. Emery, 9 P.(2d) 136, 
139 Or. 214. 

Pa.—Hollis v. Hollis, 98 A. 789, 254 
Pa. 90; Blick v. Cockins, 83 A. 196, 
234 Pa. 261; Socher’s Appeal, 104 Pa. 
609; Church vy. Ruland, 64 Pa. 432; 
McKee v. Jones, 6 Pa. 425; Jones v. 
McKee, 3 Pa. 496, 45 Am.D. 661; Hoge 
v. Hoge, 1 Watts 163, 26 Am.D. 52; 
In re Fickes’s Estate, 59 Pa.Super. 
535; McCurdy’s Appeal, 23 Wkly.N.C. 
226 [af€ 21 Wkly.N.C. 187]. 

Tenn.—Garland v. Higgins, 25 S.W. 
(2d) 583, 160 Tenn. 381; McLellan v. 
McLean, 2 Head 684; Richardson v. 
Adams, 10 Yerg. 273. 


Va.—Sims v.-Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 

W.Va.—Bennett v. Harper, 15 S.E. 
143, 36 W.Va. 546. 

Wis.—Tyler v. Stitt, 112 N.W. 1091, 


132 Wis. 656, 122 Am.S.R, 1012, 12.L.R. 
Brook v. Chappell, 34 


Eng.—Jones v. Bradley, L.R. 3’ Ch. 
363; Cullen v. Atty.-Gen., L.R. 1 H.L. 


-190; In re Maddock, [1902] 2 Ch. 220; 


TRUSTS 


Drakeford v. Wilks, 3 Atk. 539, 26 Re- 
print 1111; Russell v. Jackson, 10 
oe 204, 4 Eng.Ch. 198, 68 Reprint 


Ont.—Donovan v. Donovan, 18 Ont. 
W.N. 318. 


See Cook v. Redman, 37 N.C. 623 
(holding that, where a testator, in 
pursuance of an understanding with 
his son and married daughter, gave to 
the son by his will “two equal shares” 
of a legacy, one of them being intend- 
ed for the separate use of the daugh- 
ter, the son was a trustee of one share 
for the daughter). 


Compare Cassels v. Finn, 49 S.B. 
749, 122 Ga. 33, 106 Am.S.R. 91, 68 
L.R.A. 80 (holding that the mere fail- 
ure to perform an oral promise, made 
by the sole heir at law to one desir- 
ing to dispose of her property by will 
to third persons, that he would dis- 
pose of her estate as she desired does 
not make the heir at law, in case of 
an intestacy, a trustee ex maleficio 
as to the property inherited by him, 
in the absence of fraud). 


But see In re Weir’s state, 236 P. 
285, 134 Wash. 560 (holding that, 
where realty is devised to one on his 
oral promise to devise it to another 
at his death, the trust, if any, is an 
express one, which is unenforceable 
under the statute of frauds, and no 
constructive trust arises). 


“Where a person knowing that a 
testator, in making a disposition in 
his favor, intends it to be applied for 
purposes other than for his own bene- 
fit, either expressly promises or by si- 
lence implies, that he will carry the 
testator’s intention into effect, and the 
property is left to him upon the faith 
of that promise or undertaking it is 
in effect a case of trust.” Jones v. 
Bradley, L.R. 3 Ch. 363 (per Cairns, 
L.J.) [eit with approval In re Mad- 
dock, [1902] 2 Ch. 220]. 


{a] Basis of rule—(i) Where 
property is bequeathed to one on his 
promise to hold it for another or dis- 
pose of it in a particular manner, the 
will has full effect by passing an ab- 
solute title to the legatee, but equity, 
in order to defeat fraud, raises a trust 
in favor of those intended to be ben- 
efited by the testator, and compels the 
legatee as a trustee-ex maleficio to 
turn over the property to them, the 
court in so doing acting not upon the 


basis of any express trust created by | 


the testator or legatee but, on ac- 
count of the fraud, upon the con- 
science of the legatee. Smullin v. 
Wharton, 103 N.W. 288, 106 N.W. 577, 
112 N.W. 622, 113'N.W. 267, 73 Neb. 
667. (2) An exception to the statute 
of wills, requiring every part of a 
will to be in writing, is allowed in the 
case of a bequest or devise of prop- 
erty in reliance upon an agreement or 
understanding with the legatee or 
devisee upon the ground of the trust 
arising from the breach of the confi- 
dence reposed in him by the testator, 
and because not to do so would be 
to permit the legatee or devisee to 
profit by his own fraud, and in such 
case to convert the statute of wills 
into a law for the consummation of 
fraud, instead of being a law for its 
prevention. Sims v. Sims, 27 S.E. 436, 
94 Va. 580, 64 Am.S.R. 772. 


[b] Pretended destruction of will 
at testator’s request.— Where the sole 
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the decedent was in a position to carry out, and but 
for the promise would have ecarried’out or effectuat- 
ed, his desire and intention.73 
that decedent relied on the promise of the devisee, 
legatee, or heir as an effective arrangement for the 
disposition of his property,74 and where, without 
regard to the making of any promise, it is the testa- 


It must also appear 


distributee under a will fraudulently 
pretended to testator that the will 
was in an envelope, which she burned 
when he requested her to destroy the 
will, equity will declare that she holds 
the property under a _ constructive 
trust for the other heirs, whether or 
not it involved a promise upon the 
part of such trustee, in view of the 
equitable maxim that no one may 
profit by his own wrong, notwith- 
standing the testator failed to revoke 
his will by following the procedure 
prescribed by the statute. Brazil v. 
Silva, 185 P. 174, 181 Cal. 490. 


[ec] Certainty avd definiteness of 
promise.—(1) If the promise or un- 
derstanding upon which property is 
devised or bequeathed is sufficiently 
certain and definite that, if it were 
reduced to writing without other 
change of form, the court would be 
able to ascertain its meaning with 
precision and certainty, the construc- 
tive trust is not unenforceable. Gol- 
land v. Golland, 147 N.Y.S. 263, 84 
Mise. 299. (2) Certainty and definite- 
hess of express declaration of trust 
see supra §§ 50—54. 


{d] Effect of illegality of trust 
purpose.—If the purpose for which 
property is devised or bequeathed, on 
the devisee’s or legatee’s promise or 
agreement to hold or dispose of the 
property for such purpose, or in such 
manner, is unlawful, he holds the 
property for the benefit of the testa- 
tor’s heir at law or other persons to 
whom the property weald have gone 
in the absence of such a devise or be- 
quest, in order to prevent a fraud up- 
on the testator and upon the law, just 
as, where the trust purpose is lawful, 
the devisee or legatee holds the prop- 
erty for the intended beneficiaries in 
order to prevent a fraud upon them 
and the testator. Ham v. Twombly, 
63 N.E. 336, 181) Mass: 1i0}et™ erob: 
Rep.Ann. 651. 


[e] Fact that trust arising is pas- 
sive one immaterial.—The fact that 
the premise or agreement upon which 
property is devised or bequeathed is 
such aS would raise only a passive 
trust if it were in such form as to 
create an enforceable express trust 
does not prevent a constructive trust 
from arising or being enforced. Gol- 
land v. Golland, 147 N.Y.S. 2638, 84 
Mise. 299. 


{f] Remedy enforcement of trust 
and net decree for performance of 
promise.—Where, by reason of a 
promise to a testator by a legatee, 
the testator leaves his will unaltered, 
the equitable remedy for compelling 
the legatee to carry out his promise 
is that of impressing the property re- 
ceived by the legatee with a trust 
ex maleficio and seizing the property 
for that purpose, and not by a per- 
sonal decree for performance and re- 
lief. Heinisch v. Pennington, 68 A. 
233, 73 N.J.Eq. 456 [aff 73 A. 1118, 75 
N.J.Eq. 606]. 


71. Ham v. Twombly, 63 N.E. 336, 
181 Mass. 170, 7 Prob.Rep.Ann. 651. 


72. Hermann y. Hermann, 188 N. 


W. 806, 193 Iowa 1201; Mead v. Rob- 
or 110 S.W. 1095, 131 Mo.App. 


73. Mead v. Robertson, supra. 

74 Whitehouse v. Bolster, 50 A. 
240, 95 Me. 458; Taber v. Shields, 155 
N.E. 643, 258 Mass. 511; Nash v. 
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{oma or aneestor’s desire to leave property to a 
partienliy person, a mere agreement or understand- 
ine with the latter as to his subsequent disposal 
of the property does not give rise to a trust.7° No 
express promise on the part of the devisee, legatee, or 
hei is required in order to raise a construetive’ trust 
of property left to him with the expectation that 
it shall be held or disposed of in a particular man- 
ner,’® but his silent aequieseenece or codperation is 
suffigient,’" providing it is consciously given with 
intention that it shall amount to a promise or shall 
be taken by the testator or aneestor as a promise.7® 
The mere expression of a wish, however, by the tes- 
tator or aneestor that his property be held or 
disposed of in a particular way is not sufficient to 
raise a trust;7® and, where a devisce or legatee had 
no knowledge of the testator’s purpose or wishes at 
the time of making the will, no trust arises.8° Where 
the promise or assurance, on the faith of which 
property is devised or bequeathed to two or more 
persons as joint tenants, is made by one of the 
joint tonants, the trust will be enforeed against 
all, on the ground that with relation to property 
thus jointly devised or bequeathed the promise of 
one joint tenant binds all equally ;*' but where the 
devise or bequest is to several persons, either sev- 


Bremner, 92 A. 9388, 84 N.J.Eq. 131; 79. 
Tyler v. Stitt, 112 N.W. 1091, 182 Wis. | W. 806, 


656, 122 Am.S.R. 1012, 12 L.R.A.N.S. | Donovan, 18 Ont.W.N. 318. 
1087, 
75. Allmon v. Pigg, 82 Ill. 149, 25 
AMR, 308. 80. 
76, Wiseman v. Guernsey, 187 N. 
W. 55, 107 Neb, 647. And see cases 


infra note 77, 81. 


TRUSTS 


Hermann v.- 
193 Iowa 1201; 


Precatory words in will as creating 
trust see Wills [40 Cyc 1734]. 
Bryan v. Bigelow, 
77 Conn. 604, 107 Am.S.R. 64; 
van v. Donovan, 18 Ont.W.N. 318. 


Powell v. Yearance, 67 A. 892, 
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j; erally or as tenants in common and not as joint ten- 


ants, the trust will not be enforced as against such 
of them as have nothing to do with the making of 
the will.$? : 


Promise by person taking no benefit under will 
to give property to a child of the testator, thereby 
inducing the testator to make no provision for such 
child, does not give rise to a trust in favor of the 
omitted child, at least in the absence of any fraudu- 
lent purpose.’? Similarly, a promise by an executor 
who takes no benefit under the will to dispose of 
property differently from the way the will directs, 
in reliance upon which promise the will is not al- 
tered by the testator, does not make him a con- 
structive trustee.’4 


[§ 223] (4) Parol Promise To Hold in Trust or 
Reconvey Land Conveyed.®> The mere violation of 
a parol promise made by a grantee of land to the 
grantor thereof, to hold such land in trust or for 
a specified purpose, or to convey it back to the 
grantor or to a person designated or to be desig- 
nated by him, does not create a constructive trust in 
the grantee, in the absence of fraud in procuring 
the conveyance to him,®® since the trust, if any, 
is an express one and is not enforceable under the 


Hermann, 188 N. 


Ariz.m—MacRae v. MacRae, 
Donovan v. 


280, 37 Ariz. 307. 


Ark.—O’Connor v. Patton, 286 S.W. 
822, 171 Ark. 626; Davidson v. Ed- 
wards, 270 S.W. 94, 168 Ark. 306. 


Ill.—Neagle v. McMullen, 165 N.E. 
605, 334 Ill. 168; Keller v. Joseph, 160 
N.E. 117, 329 Ill. 148; Miller v. Mil- 
ler, 107 N.E. 821, 266 Ill. 522; Mc- 


294 P. 


60 A. 266, 
Dono- 


77. Ark.—Barron vy. Stuart, 207 S.|73 N.J.Eq. 117; O’Hara v. Dudley, 95| Henry Ve McHenry, 94 N.E. 34, 248 
W. 22, 136 Ark, 481. N.Y. 403, 47 Am.R. 53, 14 Abb.N.Cas. | HI. CA sie eet ie es Gest 
Mo.—Mead v. Robertson, 110 S,w. | 71. Ce a een We SET ee 


1095, 181 Mo.App. 185. 
Neb,—Wiseman v. Guernsey, 187 N. 
W. 55, 107 Neb. 647; Smullin v, Whar- 
ton, 108 N.W, 288, 106 N.W. 577, 112 
N.W, 622, 118 N.W. 267, 73 Neb. 667. 
N.Y.—Fairchild v. Edson, 48 N.E. 
$41, 154 N.Y. 199, 61 Am.S.R. 609; In 
re O'Hara, 95 N.Y. 408, 47 Am.R. 53, 


82. 
233, 
75 N.J.Eq. 606]; 


61 Am.S.R. 609. 


282, 37 L.R.A. 


Heinisch v. Pennington, 68 A. 
73 N.J.Eq. 456 [aff 73 A. 
Powell v. Yearance, 
67 A. $92, 073 NiJ.Bq. 117; 
v. Edson, 48 N.E. 541, 154 N.Y. 199, 
Compare 
College v. Ritch, 45 N.E. 876, 151 N.Y. 
305 (holding that a 
promise made by two of three lega- 


8 L.R.A.N.S. 698; Williams v. Wil- 
liams, 54 N.E. 229, 180 Ill. 361. 

Ind.—Westphal v. Heckman, 113 N. 
E. 299, 185 Ind. 88; Peterson v. Bos- 
well, 36 N.E. 845, 137 Ind. 211; Bets- 
ner v. Betsner, 151 N.E. 343, 84 Ind. 
App. 3193 Moore v. McClain, 119 N. 
E. 258, 68 Ind.App. 102. 


Iowa.—Heddleston vy. 


1118, 
Fairchild 


Amherst 


Stoner, 105 


i4 Abb.N.Cas, 71; Macy v. Burchell, | tees for themselves and for the third | N.W. 56, 128 Iowa 525; Willis v. Rob- 
228 NVY.S. 388, 131 Misc. 602. one is binding upon all and a trust]ertson, 96 N.W. 900, 121 Iowa 380; 
Pa.—In re Fickes’s Hstate, 59 Pa.|may be enforced against them al-/Dunn v. Zwilling, 62 N.W. 746, 94 


Super. 535. See Hollis v. Hollis, 98 A. 
789, 254 Pa. 90 (recognizing the rule). 


though they took as tenants in com- 
mon); Golland v. Golland, 147 N.Y.S. 


Iowa 233. 


> 


Eng.—Jones v, Bradley, L.R. 3 Ch. 


2 
o0). 


o 


7S. Mead v. Robertson, 110 S.W. 
1095, 131 Mo.App._185. See Nash vy. 
Bremner, 92 <A. 938, 84 N.J.Eq. 131 
{holding it necessary, in order to 
raise a trust, that the testator shall 


communicate his intention to the leg- 
atee or devisee and that the latter 
shall assent thereto). 


fa] Conscious act or omission nec- 
essary.—Proof of a promise as a ba- 
sis for establishing a _ constructive 
trust may consist in the silence of 
the promisor on hearing the declara- 
tion of the promisee’s desires as to 
the distribution of the property; but 
a promise, whether express or silent, 
implies a conscious act of commission 
or omission in the promisor, and 
where one about to die did not know 
that his legal heir was in hearing, 
and there was no showing that the 
latter knew his rights, a statement 
of the wishes of the one anticipating 
death and the silence of the heir 
would not create a constructive trust, 
Mead y. Robertson, 110 S.W, 1095, 131 
Mo.App. 185. 


263, 84 Mise. 299 (to same effect). 
€3. Robinson v. Denson, 3 Head 

(Tenn.) 395. 

84. Porter v. Wolf, 116 A. 55, 272 
Pa. 93. 

85. Cross references: 

As giving rise to resulting trust see 
supra § 151. 

Conveyance subject to charge as rais- 
ing constructive trust see infra § 
233. 

Procurement of property by devise, 
bequest, or inheritance under prom- 
ise to hold or convey see supra § 
22s 
86. U.S.—Drake v. ,.Thompson, 14 

F.(2d) 933 [eert den 47 S.Ct. 337, 273 

U.S. 744, 71 L.Ed. 870]. 

Ala,—Butler v. Watrous, 64 So. 346, 
185 Ala. 130; Butts v. Cooper, 44 So. 
616, 152 Ala. 875; Patton v. Beecher, 
62 Ala. 579. But see Sledge’s Adm’rs 
v. Clopton, 6 Ala. 589 (dictum, that 
where any species of property is re- 
ceived upon a verbal agreement to 
transfer or dispose of it for the bene- 
fit of another, the recipient will be 
treated as a trustee). 


Kan.—Goff v. Goff, 158 P. 26, 98 
Kan. 201 [reh den 158 P. 662, 98 Kan. 
700]; Blackwell y. Blackwell, 129 P. 
173, 88 Kan. 495. See to same effect 
ees v. Howard, 190 P. 1, 106 Kan. 
(04. ‘ 

Mad.—Lipp v. Lipp, 148 A. 531, 158 
Md. 207; McIntyre v. Smith, 141 A. 
405, 154 Md. 660. 


Mass.—Moynihan vy. Murphy, 148 
N.E. 380, 253 Mass. 110; Kemp v. 
Kemp, 142 N.E. 779, 248 Mass. 354; 


Chace v. Gardner, 
Mass. 538. 

Mich.—Hewelt v. Hewelt, 222 N.W. 
119, 245 Mich. 108; Funk v. Engel, 
209 N.W. 160, 285 Mich. 195. 

Minn,—Tatge vy. Tatge, 25 N.W. 596, 
26 N.W. 121, 34 Minn. 272. 

Miss.—Moore v. Jordan, 3 So. 737, 
65 Miss. 229, 7 Am.S.R. 641. 

Mo.—Long v. Conrad, 42 
357. 

Neb.—Kiser v. Sullivan, 184 
93, 106 Neb. 454. 

N.J.—Brown v. Murray, 118 A. 534, 
94 N.J.Hq. 125. 

N.Y.—Binkowski v. Moskiewitz, 128 


117 N.E. 841, 228 


S.W. (2d) 


N.W. 


NS 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statute of frauds;8* and, a fortiori, a simple avowal 
of acquisition of property for the benefit of another, 
or of an intention to convey it to another, not made 
as a promise or inducing the conveyance, will not 
give rise to a constructive trust.§® 
will arise, however, out of such a promise made in 
connection with the receipt of the legal title to prop- 
purpose is an honest 
one,®® where, in addition to the parol agreement or 


erty,®® provided the grantor’s 


Nos. S03, 244° App Din, S61. Bul- 
lenkamp v. Bullenkamp, 54 N.Y.S. 
482, 34 App.Div. 193; Hubbard v. 


Sharp, 46 Hun 679, 11 N.Y.St. 802. 


N.C.—Avery vy. Stewart, 48 S.E. 775, 
136 N.C. 426, 68 L.R.A. 776. 


Okl1.—McCaleb v. McKinley, 
105, 80 Okl. 38. 


Pa.—Simon’s Bstate, 


194, P. 


20 Pa.Super. 


450; Hamilton v. Hamilton, 1 Pa.Dist. 
&Co. 721; Puller v. Wilson, 33 Pa.Co. 
ots; Blackwell v. Ace, 3 CPI. 177. 


R.I.—Broadway Bldg. Co. v. Salafia, 
132 A. 527, 47 R.T, 263,45, A.L.R., 847. 


Utah.—Chadwick v. Arnold, 95 P. 
527, 34 Utah 48. 


Wash.—Parks v. Burkhart, 172 P. 
908, 101 Wash. 659 [mod on other 
grounds 178 P. 830, 105 Wash. 586]; 
Arnold v. Hall, 129 P. 914, 72 Wash. 
50, 44 L.R.A.N.S. 349. 


See Loomis v. Loomis, 82 P. 679, 148 
Cal. 149 (applying the rule in the case 
of property conveyed to one who un- 
der the law would have received it 
in any event). 


[a] Mere fact that grantor repos- 
es confidence in grantee to carry out 
agreement (1) does not create such 
a relation of trust and confidence be- 
tween them as to give rise to a re- 
sulting trust, since it cannot be sup- 
posed that any person would convey 
to another under such an agreement 
if he did not have confidence that the 
latter would perform his promise; 
but it must further appear, in order 
to give rise to a trust, that the gran- 
tee, at or before the time of the con- 
veyance, abused the confidence repos- 
ed in such way as improperly to influ- 
ence the grantor, or to mislead and 
overreach him, and thus to obtain an 
unconscionable advantage for him- 
self, or the relations shown between 
the grantor and the grantee must be 
of such a character that the exercise 
of such improper influence can be pre- 
sumed as a matter of law. Westphal 
v. Heckman, 113 N.E. 299, 185 Ind. 
88. (2) What constitutes confiden- 
tial relation giving rise to construc- 
tive trust see infra §§ 228-230. 


Violation of promise to convey 
land as fraud raising constructive 
trust in general see supra § 215 text 
and note 98. 


87. U.S.—Drake vy. Wineapaen, 14 
F.(2d) 933 [cert den 47 S.Ct. 337, 273 
U.S. 744, 71 L.Ed. 870]. 


Mass.—Chace v. Gardner, 117 N.E. 
841, 228 Mass. 533. 

Mich.—Funk vy. Engel, 209 N.W. 160, 
235 Mich. 195. 

Neb.—Kiser v. Sullivan, 184 N.W. 
93, 106 Neb. 454. 

N.Y.—Bullenkamp v. Bullenkamp, 
54 N.Y.S. 482, 34 App.Div. 193. 

Wash.—Parks v. Burkhart, 172 P. 
908, 101 Wash. 659 [mod on other 
grounds 178 P. 830, 105 Wash. 586]. 

Wis.—Donahue v. Keaveny, 195 N. 
W. 387, 181 Wash. 468. 

See McCaleb v. McKinley, 194 P. 
105, 80 OKl. 38 (recognizing the rule). 

Parol agreements to hold in trust 
or reconvey in general see supra § 


. 
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Such a trust 


Violation or repudiation of express 
trust as raising constructive trust 
see supra § 215 text and notes 97, 2. 

88. Ark.—Cook v. Bronaugh, 13 
Ark. 183. 


Cal.—Perreau v. Perreau, 


728, 12-Cal.App. 122. 
Iowa.—Henninger v. McGuire, 125 
N.W. 180, 146 Iowa 270. 
194. P. 


Okl.—McCaleb v. McKinley, 
105; (SOM OkINN3 8: 


Vt.—Smith vy. Sharpe, 45 Vt. 545. 


Wash.—Cushing y. Heuston, 102 P 
29, 53 Wash. 379. 


' 89. Promise made after acquisition 
of title as raising trust see supra § 
215 note 96 [a]. 


» Patton v. Beecher, 62 Ala. 579. 
See Murphy v. Hubert, 16 Pa. 50 
(holding that, where property was 
conveyed by the owner to another on 
the latter’s promise or with the un- 
derstanding that he would hold the 
property for the benefit of a third 
person, but the conveyance was for 
the primary purpose of defrauding 
the grantor’s creditors, the deed, al- 
though void as against creditors, is 
valid as against the grantor and the 
intended beneficiary, and no trust is 
enforceable against the grantee). 


91. Ala.—Butler v. Watrous, 64 
So. 346,:185 Ala. 130; Enslen v. Al- 
len, 49 So. 430, 160 Ala. 529; Patton 


v. Beecher, 62 Ala. 579. 
Cal.—Martin v. Diaz, 12 P.(2d) 57. 


Colo.—Von Trotha v. Bamberger, 
24 RP. 8837.15 Colo. 1. 


Ga.—Brown V. Doane, 12 S.E. 179, 
86 Ga. 32, 11 L.R.A. 381; Cameron v. 
Ward, 8 Ga. 245. 


Idaho.—Hanger v. Hess, 288 P. 160, 
49 Idaho 325. 


Ill.—Gruhn v. Richardson, 21 N.E. 
18, 128 Ill. 178; Brophy v. Lawler, 
107 Ill. 284. 


Kan.—Silvers v. Howard, 190 P. 1, 
106 Kan. 762. 


Ky.—Farris v. Farris, 29 S.W. 618, 
976,16 Ky.L. 729. 
Md.—Byer v. Szandrowski, 153 A. 


49, 160 Md. 212; McIntyre v. Smith, 
141 A. 405, 154 Md. 660. 


N.C.—McFarland v. Harrington, 100 
S.E. 257, 178 N.C. 189; Avery v. Stew- 
art, 48S: 775, 136 N.C. 426, 68 L. 
R.A. 776. 


N.D.—Jasper v. Hazen, 44 N.W. 
LOLS ve IN Dos 
Pa.—Squires’ Appeal, 70 Pa. 266; 


Beegle v. Wentz, 55 Pa. 369, 93 Am.D. 
762; Kindred v. Guest, 19 Pa.Dist. 
167. 


Rosati v. Rossi, 


ee 134 A. 18, 
47 RI. 498. 


Wash.—Clutter v. Strange, 82 P. 
1028, 41 Wash. 86. 
W.Va.—tTroll v. Carter, 15 W.Va. 


567. 
And see cases infra notes 92—95. 


[a] Remainderman inducing con- 
veyance by life tenant.—Where a re- 
mainderman fraudulently induces the 
life tenant and her trustee to con- 
vey to him, to enable him to sell a 
portion of the land to pay taxes there- 
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its breach, there is some element of fraud or bad 
faith which makes it inequitable that the grantee 
should hold the title absolutely and discharged of 
any trust,°?! as where at the time the promise is | 
made the grantee does not intend to perform it, or 
it is intentionally false,®? or where confidential re- 
lations exist between the parties and there is no 
other consideration for the conveyance except the 
promise,®® or where the promise is the inducing 


on, promising to then make a declara- 
tion of trust for a life interest in the 
residue in the life tenant’s favor, but 
which he afterward refuses to do, the 
life tenant is entitled to a conveyance 
of such residue, and it may be made 
directly to her, instead of in trust. 
Brophy v. Lawler, 107 Ill. 284. 

92. Ark.—Armstrong v. Arm- 
strong, 27 S.W.(2d) 88; 181 Ark: 597. 

Cal.— Kohn v. Kempner, 211 P. 805, 
59 Cal.App. 621; Tench v. MeMeekan, 
118 P. 476, 17 Cal.App. 14. 


Ga.—Jenkins v. Lane, 115 S.E. 126, 
154 Ga. 454. 


Iowa.—Carlson v. Smith, 236 N.W. 
387, 213 Lowa, 231) 80, Acc. Re 1863 
Revel v. Albert, 162 N.W. 595. 


Neb.—Pollard v. McKenney, 96 N. 
W. 679, 101 N.W. 9, 69 Neb. 742. 


Or.—Hornbeck v. Crawford, 279 P. 
870, 180 Or. 2380. 


Tex.—Chandler v. Riley, (Civ.App.) 
210 S.W. 716. 


Wash.—Pacheco v. Mello, 247 P. 
927, 139 Wash. 566. See Rozell v. 
Vansyckle, 39 P. 270, 11, Wash. “79 
(applying the rule). 


93. Ariz—MacRae v. MacRae, 294 
P3280, 37 Ariz. 307: 


Cal.—Smith v. Lombard, 258 P. 55, 
201 Cal. 518; Bradley Co. v. Bradley, 
TO P7150) 65 Cal.” 23%5. luawricella, 


v. Lauricella, 118 P. 430, 161 Cal. 61; 
Cooney v. Glynn, 108 P. 506, 157 Cal. 
583; > Jones v. Jones, 74° P1435 140 
Cali. 58,73. —Kintbalimav. srripp. og oes 
428, 136 Cal. 631; Odell v. Moss, 62 P. 
555, 130 Cal. 352; Hayne v. Hermann, 
382 P. 171, 97 Cal. 259; Alaniz v. Case- 
nave, 27 PP. b21, 91 Cal. 41 Butlernys 
Hyland, 26 P. 1108, 89 Cal. 575; Nord- 
holt 4y., Nordholt, 264 Py 99 Sia Gale 
552, 22 Am.S.R. 268; Feeney v. How- 
ard, 21, P.. 984, 79 Cal. 525, 12 Am‘S: 
R. .162;- 4 L.R.A..826¢° Broder tw. 
Goniksdin, 2119) hPa bh 38e5 7 se Gales sr 
Brison v. Brison,. 17 P. 689, 75 Cal. 
525,77 Am-S. R189; 27P. P65 90nGals 
323; Cole v. Manning, 248 P. 1065, 
79 Cal.App. 55; Taylor v. Bunnell, 
247 P. 240, 77 Cal.App. 525; Kohn v. 
Kempner, 211 P. 805, 59 Cal.App. 621; 
Cummings v. Cummings, 203 P. 452, 
55 Cal.App. 433; Bradley Co. v. Brad- 
ley, 173 P. 1011, 37 Cal.App. 263; Wil- 
lats*v: Bosworth, 166 "P.°35'%) 38. Calk 
App. 710; Hillyer v. Hynes, 165 P. 
718, 338 Cal.App. 506. Compare Loom- 
is v. Loomis, 82 P. 679;'148, Cal.. 149, 
1 L.R.A.N.S. 312 (holding that, where 
property, conveyed by a husband to 
his wife on her-promise to preserve 
it for another at her death, was a 
homestead, which under the law 
would pass absolutely to the wife at 
the death of the husband, so that her 
estate was in no way increased by 
such conveyance, no constructive 
trust arises therefrom or from her 
violation of her promise). 


Ill.—Brooks v. Gretz, 145 N.E. 96, 
313 Ill. 290; Miller v. Miller, 107 N.B. 
821, 266. Ill: 522. 


Ky.—Stiefvater v. Stiefvater, 53 S. 
W.(2d) 926, 246 Ky. 646; Vanderpool 
v. Vanderpool, 174 S.W. 727, 163 Ky. 
742; Ryan v. Logan County Bank, 
116 S.W. 1179, 132 Ky. 625; Woolfolk 
v. Harle, 40 S.W. 247, 19 Ky.L. 843; 
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cause of the conveyance, no other consideration be- 
ing’ given, and is relied upon by the grantor,®* or 
where the conveyance is made as security for a debt 
and the value of the land exceeds the amount of the 
The promise need not be express in order 
to raise a trust, silent acquiescence on the part of 
the grantee being sufficient where he has knowledge 
of the grantor’s intention and understanding of the 
One for whose benefit a promise is 
made cannot enforce a trust, however, where he sub- 


debt.°® 


transaction.?® 


Garner v. ‘Garner, 4 Ky.L. 823. 


Me.—Rodick v. Pineo, 113 <A. 45, 
120 Me. 160; Androscoggin County 
Sav. Bank v. Tracy, 99 A. 257, 115 Me. 
433. 


Md.—MclIntyre v. Smith, 141 A. 405, 
154 Md. 660. See Ruhe v. Ruhe, 77 A. 
797, 113 Md. 595 (where property was 
conveyed by one to another, without 
consideration, to be conveyed by the 
grantee to the grantor’s wife on the 
understanding that she would recon- 
vey to him on demand, and such con- 
veyance to the wife was accordingly 
made, without consideration). 


Mass.—Tirrell v. Appleton, 174 N. 
B. 682, 274 Mass. 393. Compare Kemp 
v. Kemp, 142 N.E. 779, 248 Mass. 354 
(holding that, even if the relation be- 
tween the parties is fiduciary in char- 
acter, a constructive trust does not 
arise from an absolute conveyance in 
the absence of any fraud or any show- 
ing that the grantee procured the con- 
veyance). 


Mont.—Huffine v. Lincoln, 160 P. 
820, 52 Mont. 585. 


N.J.—Burger v. Burger, 148 A. 167, 
105 N.J.Eq. 403. But see Down v. 
Down, 82 A. 322, 80 N.J.Eq. 68 (hold- 
ing that a conveyance by a husband 
to his wife on her promise to recon- 
vey to him on demand does not raise 
a constructive trust, provided the 
promise is made in good faith and 
not for the purpose of trapping or de- 
ceiving the husband). 


N.Y.—Harrington v. Schiller, 132 N. 
BH. 89, 923, 231 N.Y. 278, 646; Lafay- 
ette St. Church Society of Buffalo v. 
Norton, 95 N.E. 819, 202 N.Y. 379; 
Goldsmith v. Goldsmith, 39 N.E. 1067, 
145 N.Y. 313; Apgar v. Connell, 140 
N.Y.S. 705, 79 Misc. 531 [rev on other 
grounds 145 N.Y.S. 1079, 160 App.Div. 
743]; Lang v. Lang, 131 N.Y.S. 891. 
See Casey v. Casey, 146 N.Y.S. 348, 161 
App.Div. 427, 13 Mills 46 (recognizing 
the rule). 


N.D.—Hughes v. Fargo Loan 
Agency, 178 N.W. 993, 46 N.D. 26; 
Wehe v. Wehe, 175 N.W. 366, 44 N.D. 
280; Hanson v. Svarverud, 120 N.W. 
550, 18 N.D. 550. 


Or.—Meek v. Meek, 156 P. 250, 79 
Orse5 19: 


Pa.—Hatcher vy. 
660, 264 Pa. 105. 


R.I.—Industrial Trust Co. v. 
128 A. 200, 46 R.I. 319. 


Tex.—Faville v. Robinson, 227 S.W. 
938, 111 Tex. 48 [refusing error (Civ. 
App.) 213 S.W. 316]; Landrum vy. Lan- 
drum, 130 S.W. 907, 62 Tex.Civ.App. 
43. 

See to same effect Walcott v. Wal- 
cott, 22 Ohio N.P.N.S. 601. 

Compare. Goff v. Goff, 158 P. 26, 98 
Kan. 201 [reh den 158 P. 662, 98 Kan. 
700] (recognizing the rule stated in 
the text, but holding that the fact 
that the parties were father and son 
did not establish the necessary de- 
pendence on one another to show a 
confidential relation); Annis v. Hug- 


Hatcher, 107 A. 


Colt, 


TRUSTS 


gins, 152 N.W. 114, 35 S.D. 300 (hold- 
ing that no constructive trust ‘arose 
where a wife conveyed property to 
her husband without consideration, 
but there was no evidence of any 
promise to hold it in trust or distrib- 
ute its proceeds to any particular per- 
sons beyond a subsequent statement 
by the husband that the wife gave 
him the property to be turned into 
money and distributed as he should 
think right). 

But see Kiser v. Sullivan, 184 N.W. 
93, 106 Neb. 454 (refusing to decree 
a trust although the parties were fa- 
ther and daughter). 


[a] Although there is no imten- 
tion not to perform promise at the 
time it is made, a constructive trust 
arises where one obtains an absolute 
conveyance of property from another 
to whom he stands in a confidential 
relation, without other consideration 
than the making of a parol promise 
to hold or reconvey it. Bradley Co. v. 
Bradley, 173 P. 1011, 37 Cal.App. 263, 
Meek v. Meek, 156 P. 250, 79 Or. 579; 


Vanderpool v. Vanderpool, 174-S.W. 
727, 163 Ky. 742. 
[b] Performance of continuing 


promise for a time.—Where a prom- 
ise is of a continuing nature, the per- 
formance of it for a time does not 
prevent a trust from arising, and 
from being enforced when it is broken 
and repudiated. Smith v. Lombard, 
258 BA oo eco (Cal. Sls sCooneyaav. 
Glynn, 108 P. 506, 157 Cal. 583. 


What constitutes confidential re- 
lation in general see infra § 228. 


94. Ark.—Moore v. Oates, 220 S.W. 
657, 143 Ark, 328. 


Cal.—-Taylor v. Bunnell, 247 P. 240, 
77 Cal.App. 525; Logan v. Ryan, 229 
P. 993, 68 Cal.App. 448, 


T1l.— Keller v. Joseph, 160 N.E. 117, 


329 Ill. 148; Larmon y. Knight, 29 
aya 1116, 140 Ill. 232, 33 Am.S.R. 


Kan.—Robertson v. Board of 
Com’rs of Rawlins County, 113 P. 
413, 84 Kan. 52 [aff reh 119 P. 316, 
86 can, 10]s 


Mich.—Hewelt v. Hewelt, 222 N.W. 
119, 245 Mich. 108. 

Mo.—O’Day v. Annex Realty Co., 
191 S.W. 41. 


Mont.—Huffine y. Lincoln, 
820, 52 Mont. 585. 


Okl.—MecCaleb v. McKinley, 194 P. 
105, 80 Okl. 38. 

Or.—Tate v. Emery, 9 P.(2d) 136, 
139 Or. 214. 

Tex.—Faville v. Robinson, 227 S. 
W. 938, 111 Tex. 48 [refusing error 
(Civ.App.) 213 S.W. 316];. Walker 
v. Mitchell, (Commn.App.) 255 S.W. 
1106 [rev (Civ.App.) 241 S.W. 1090]. 

Vt.—Miller v. Belville, 126 A. 590, 
98 Vt. 243. 

See Springer v. Springer, 125 A. 
162, 168, 144 Md. 465 [cit Cye] (rec- 
ognizing the rule). 

‘But see Nichols y. Capen, 139 P. 


160- P. 


[§§ 223-224 


sequently makes a new arrangement with the alleged 
trustee of the nature of a novation.?* 


[§ 224] (5) Parol Agreement as to Land To Be 
Purchased—(a) In General. In 
actual or constructive fraud connected with the 
making of a parol agreement respecting the pur- 
chase of lands from a third person, or of any re- 
lation of trust or confidence between the parties 
thereto other than a mere reliance upon the honor 
and ability of each. to perform his undertaking, no 


the absence of 


868, 79 Wash. 120 [aff reh 144 P. 294, 
82 Wash. 698] (refusing to establish 
a constructive trust although the con- 
veyance was induced by the positive 
acts and representations of the gran- 
tee, and holding that the trust, if any, 
was an express one, which being in 
parol could not be enforced). 


[a] Although ntee makes 
promise with honest intention of per- 
forming it a constructive trust arises 
and upon the subsequent failure to 
perform the promise it may be en- 
forced. Miller v. Belville, 126 A. 
590, 98 Vt. 243. 


[b] Extension of rule to include 
voluntary conveyances.—In some cas- 
es the rule that a constructive trust 
arises where a conveyance is induced 
by promises of the grantee has been 
extended to include conveyances made 
voluntarily by the grantor in reliance 
upon a promise of the grantee, and a 
trust is held to arise even though the 
grantee did not induce the convey- 
ance. Farley v. Gibson, 30 S.W.(2d) 
876, 235 Ky. 164; Becker v. Neurath, 
149 S.W. 857, 149 Ky. 421; Miller v. 
Belville, 126 A. 590, 98 Vt. 243. See 
Vizard Inv. Co. v. York, 181 S.W. 370, 
167 S.W. 634 (dictum). 


95. Goodwin v. McMinn, 44 ‘A. 
1094, 193 Pa.St. 646, 74 Am.S.R. 703, 


[a] Indemnification of surety.—A 
surety who obtains from his princi- 
pal a deed to land worth three times 
the amount of the debt, on an express 
promise to reconvey when his own 
liability is discharged, and who, aft- 
er selling more than sufficient of the 
property to pay his debt, deliberately 
violates his promise, and refuses to 
reconvey the balance, is guilty of 
fraud, and holds the legal title as a 
mere trustee for his grantor, or the 
person standing in the _ grantor’s 
shoes. Goodwin v. McMinn, 44 A. 
1094, 193 Pa. 646, 74 Am.S.R. 703. 


96. Carlson v. Smith, 236 N.W. 
387, 213 Iowa 231, 80 ALR. 186; 
Walcott v. Walcott, 22 OhioN.P.N.S. 
601. Compare Dilts v. Stewart, 1 A. 
587, 1 Pa.Cas. 230 (holding that, 
where a father, wishing to give land 
to his daughter, was told by the lat- 
ter’s husband that the land would be 
held for his wife but that if he could 
not have title in his own name he 
did not want it at all, and subsequent- 
ly the father conveyed the land to 
the husband, the latter is not a trus- 
tee for his wife). 


97. Larson v. Marcy, 201 P, 
61 Mont. 1, s ones 


[a] Thus, where a father execut- 
ed a note to plaintiff, then conveyed 
all of his property to defendants, his 
children, under an agreement that 
they pay his indebtedness, and there- 
after defendants, instead of paying 


plaintiff, executed a new note for the ~ 


indebtedness, there was a novation, 
and plaintiff could not thereafter rely 
upon an implied or constructive trust 
or enforce the same. Larson y. Mar- 
cy, 201 P. 685, 61 Mont. 1. 


sete a see Novation 46 C.J. p 


Yor later cases, developments and changes in the law see Annotatious, same title and section number, 


constructive trust arises by virtue of such agree- 
ment, or out of a refusal to perform it or a denial 
of its existence;®* and so, as a general rule, where 
one having no interest in particular real estate oral- 
ly agrees with another that the latter shall pur- 
chase it with his own funds, taking the title in his 
own name, and shall thereafter convey it to the 
first person no constructive trust arises,®® the trust, 
if any, being an express one which is unenforceable 
under the statute of frauds.1 In order to give rise 
to a constructive trust under such an agreement, the 
promisee must have lost or surrendered some right 
or omitted some act for his own protection, rely- 
ing on the promise, by virtue whereof the promisor 
has been able to acquire the legal title in himself, 
or he must have been induced, at the instance of 
the promisor, to incur some expense or perform some 
act which he otherwise would not have done.* Thus, 
where one having an interest in land agrees with 
another that the latter shall purchase such land in 
his own name and thereafter hold it for or convey 
it to the former, and by reason of such agreement 


98s. U.S.—Wilhite v. Skelton, 149 99. 


TG 0S SA Span 82 ye 932, 

§ Ind.T. 621]. ee Hansen v. man, NUS.-Osthei 

i a. 566 (apparently applying | 93), 73 NJ. 539. 
e rule). 


v. Wright, 46 So.]o88 pa. 


473, 155 Ala. 458. 


Ariz.—Scribner v. Meade, 85 P. 477, 
10 Ariz. 143. ohne Wes 
Cal—Taylor: vy. Kelley, 37 BRB: 216, : a : 
103 Cal. 178. Ee ee Ae 
Ga.—Lyons v. Bass, 34 S.E. 721,]| 482, 102 Wash. 629; 
108, Ga. 573. ton, “11027 P5929, 353 
Tll.—Ryder v. Ryder, 91 N.B. 451, 
244 Ill. 297. 


Iowa.—Andrew v. Andrew, 87 N.W. 
494, 114 Iowa 524. 


Mass.—McDonald v. Conway, 
N.E. 200, 254 Mass. 429. 
meng eer) PECASE v. Reynolds, 66 N.Y. 1 
227. : 
MiG.— Avery iv. Stewart, 48 S:ms.775, | 1°. W2shw 629. 


supra § 190. 


TRUSTS 


Ark.—W. B. Worthen Co. v. 
Vogler, 224 S.W. 626, 145 Ark. 161. 

v. Single, 
Pa.—Davis v. Hillman, 135 A. 254, 

16. 

Tex.—Chandler v. Riley, (Civ.App.) 
Utah.—Chadwick v. Arnold, 95 P. 
Farrell v. Mentzer, 174 P. Nie aes 


Wash. 379. 


Agreement to convey property as 
giving rise to constructive trust in 
gence see Supra § 215 text and note 


150 Vendor under valid sale contract as 483 
resulting trustee for purchaser see , 


Farrell v. Mentzer, 
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the person having such interest takes no steps to 
protect it, and the land is acquired by such other 
person, a constructive trust may be enforced against 
him if he refuses to carry out his promise;* and 
where one purchases land under an agreement to con- 
vey it to another, and the latter, with the former’s 
knowledge and consent, enters upon the land and 
makes valuable improvements thereon, the promisor 
holds the title as a constructive trustee.° 


Where relation cf confidence exists, however, be- 
tween one agreeing to purchase Jand and convey it 
to another, and the person to whom he agrees to 
convey it, a constructive trust arises in favor of 
the promisee,® provided he himself has not been 
euilty of fraud in connection with the transaction.’ 
Thus, where one advances money to or for another 
for the purchase of land, and to secure the loan 
takes title to the land in himself, agreeing to con- 
vey it to the borrower on repayment of the money 
advanced, equity will declare the lender a trustee 
for the borrower, and compel him to reconvey the 
Jand upon payment of the loan, although the con- 


v. Chamberlain, 214 P. 1013, 61 Cal. 
App. 399 (contrary dictum). 
68 A. 6. Colo.—O’Byrne v. McNeill, 7 P. 
(2d) 956, 90 Colo. 226. 

Me.—Woo0d v. White, 122 A. 177, 123 
Me. 139 

Rid Ccnanons v. Springer, 125 A, 
162, 144 Md. 465. 

N.Y.—Van Dyne v. Nelson, 245 N. 
¥-5.9 389, 230 App.Div. 577: 
95 S.B. 659, 175 


Cushing v. Heus- | N.C. 


Ok],—Easley v. Easley, 245 P. 831, 
117 Okl. 227; Wells v. Shriver, 197 P. 
460, 81 Okl. 108. 


And see cases infra notes 7, 8. 


But see Gassner v. Gassner, 124 A. 
280 Pa. 313 (contrary dictum, 
that an agreement by one to take title 
and convey it to another on demand, 
would give rise to no trust, although 
the parties were husband and wife). 


174 P. 482, 


136 N.C. 426, 68 L.R.A. 776. 
_ Ohio.—Watson v. Erb, 33 Ohio St. 
35. 


Pa.—Shalleross v. Mawhinny, 7 A. 
734, 8 Pa.Cas. 142; Brenner v. Bren- 
er7729 Pa, Dist. 238: 

Tex.—Thorp v. Gordon, (Civ.App.) 
43 S.W. 323. 

Wash.—Cushing v. Heuston, 102 P. 


29, 53 Wash. 379; Gilbert v. Wind- 
husén, %i P:. 717) 31) Wash.) 249. 


Wis.—Callanan v. Judd, 23 Wis. 
343. 
See Quinn v. Drummond, 132 A. 


439, 47 R.I. 215 (holding that, where 
a husband and wife bought land with 
their joint savings, and title was 
taken in both their names as tenants 
in common, without any agreement 
between them that it should be con- 
veyed to them as joint tenants, the 
mere expectation or impression of 
the husband that the wife’s share 
would belong to him at her death 
does not raise a trust). 


Compare Bonner v. Kimball-Lacy 
Lumber Co., 169 S.W. 242, 114 Ark. 42 
(holding that, where one contracts by 
parol to acquire title to property 
with his own funds but for another 
and in the latter’s name, but takes 
title in his own name, he is not a 
trustee ex maleficio, the remedy of 
such other person being by way of 
specific performance if there has been 
such part performance as to take the 
contract out of the statute of frauds). 


Parol agreements as to lands to 
be purchased and the statute of 
frauds in general see supra § 36. 


2. Bardon v. Hartley, 87 N.W. 809, 
112 Wis. 74. 


3. Wheeler v. Reynolds, 66 N.Y. 
227. See Robinson v. J. Bice & Sons, 
90 So. 30%, 206 Ala. 546; Davis’ -v. 
Downer, 97 N.E. 90, 210 Mass. 573 
(both holding that a constructive 
trust arises in such case). 


4 Delkin v. McDuffie, 68 S.E. 93, 
134 Gai 517%. 


[a] Where mortgagor, whose 
rights had been foreclosed but who 
had been promised the privilege of 
redeeming, agreed with another that 
the latter should purchase the title 
of the mortgagee and hold it subject 
to redemption for two years, the pur- 
chase of the property in pursuance of 
the agreement constituted the pur- 
chaser a trustee for the mortgagor in 
accordance with the agreement. 
pee v. Jenness, 88 A. 218, 77 N. 
H. 84. 


[b] Where purchase is not made 
in pursuance of agreement to pur- 
chase and hold in trust, but is made 
subsequently from a third person who 
had become the purchaser, no trust 
attaches to the property. Aborn vy. 
Padelford, 20 A. 297, 17 R.I. 143. 


Agreement for purchase at judicial 
sale see infra § 225. 


5. Bimer v. Wellsand, 101 N.W. 
612, 98 Minn. 444, But see Lincoln 


[a] Attorney and  client.—(1) 
Where both an attorney and his cli- 
ent hold liens against particular land, 
and it is agreed between them that 
whichever of their claims may be 
established as a first lien, they will 
share in the property in proportion 
to their respective interests, there 
is such confidential relation between 
them as to raise a constructive trust 
against the one purchasing the prop- 
erty at sheriff’s sale, in favor of the 
other as his interest appears. 
O’Byrne v. McNeill, 7 P.(2d) 956, 90 
Colo. 226. (2) Relation of attorney 
and client as confidential one in gen- 
eral see infra § 229. 


7 Barrett v. Miller, 
144 Mich. 454. 


[a] Thus, where complainant, 
learning that a certain tract of land 
was offered for sale at a _ specified 
price, falsely represented to defend- 
ants that he had an option to buy a 
part of the tract at that price, and of- 
fered them the benefit of his option 
if they would convey to him an undi- 
vided one-eighth interest in the prop- 
erty, after purchasing it, as compen- 
sation, and his offer was accepted, 
but thereafter defendants, learning 
the facts, repudiated the agreement 
and purchased the entire tract for 
themselves at the original price, no 
constructive trust arose in favor of 
complainant as to one-eighth interest 
in the property, in view of his own 
fraud and deceit. Barrett v. Miller, 
108 N.W. 396, 144 Mich. 454. 


108 N.W. 396, 
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tract rests entirely in parol.§ 


the rule of the common law that 


8. Dooly v. Pinson, 39 So. 664, 145 
Ala. 659; Erdman v. Kenney, 167 S. 
W. 685, 159 Ky. 509; Hoover v. 
Strohm, 44 Pa.Super. 177. Compare 
Brenner v. Brener, 29 Pa.Dist. 23 
(holding that a trust arises where one 
Jends money to another to buy land, 
and takes title in his own name as se- 
curity, but that no trust arises where 
one “advances” the purchase price, 
using his own money and taking ti- 
tle in himself under an agreement to 
convey to another). 


9. Ala.—Smith v. Pullum, 63 So. 
965, 184 Ala.-380. See Butler v. Wat- 
rous, 64 So. 346, 185 Ala. 130 (enforc- 
ing a trust where the one party, with 
the fraudulent intent of denying the 
rights of the other, procured the lat- 
ter’s consent to having the title taken 
in the name of the former). 

Cal.—MecMillen v. Olmsted, 259 P. 
LOA eso Oal. Apne Ooo) = USh esa. 
Silva, 184 P. 415, 42 Cal.App. 785. See 
TWannahy ve Canty. 160 b: Sits; Leo Cal. 
763 (holding that, where two persons 
agreed to purchase timber lands and 
to divide the proceeds of the resales 
thereof, one taking title to the lands 
in himself may be declared a trustee 
for the other although he has not yet 
resold them). 


Ga.—Jones v. Luffman, 98 S.E. 262, 
148 Ga. 770. 

Il1l.—Kochorimbus v. Maggos, 
INGE 2i8 Dy joeolmL hl eba0., 


Mass.—Powell v. Powell, 157 N.E. 
639, 260 Mass. 505. 

N.C.—Lefkowitz v. Silver, 109 S.E, 
56, 182 N.C. 339, 23 A.L.R. 1491; Brog- 
den v. Gibson, 80 S.E. 966, 165 N.C. 16; 
Russell v. Wade, 59 S.H. 345, 146 N. 
CP 116. 

Okl.—Abraham v. Slyman, 
931, 90 Okl. 31. 


Va.—Brown vy. Brown, 77 Va. 619. 


Wash.—Weber v. Whidden, 115 P. 
1046, 63 Wash. 472. 


W.Va.—Mankin v. Jones, 69 S.E. 981, 
68 W.Va. 422. 


Ont.—Leslie v. Hill, 25 Ont.L. 144, 
20 Ont.W.R. 490. 


See Johnson y. Bellmont, 291 S.W. 
77,172 Ark. 851 (to.same effect); Wil- 
liams v. Scott, 288 S.W. 672, 216 Ky. 
688 (holding that a trust arises where 
the parties have agreed that title to 
property shall be taken by them as 
joint tenants, with right of survivor- 
ship, and one of them procures the 
elimination of the survivorship clause 
so that they take as tenants in com- 
mon); Jones v. Dugan, 92 A. 775, 124 
Md. 346 (applying rule under writ- 
ten agreement). 


Compare Bosanatz v. Ostronich, 187 
P. 1009, 57 Mont. 197 (holding that, 
where defendant promised to lend 
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Similarly, where it 
is orally agreed between two persons that land shall 
be purchased for their joint account, but one ob- 
tains title in his own name,® or represents to the 
other that the sum contributed by the latter toward 
the purchase price is only half thereof, when in 
fact it is the whole price paid,?® or where one pays 
the consideration for property purchased but causes 
it to be conveyed to another with whom he is in 
a confidential relationship, on the latter’s promise 
to reconvey the property to him,*! or to hold it 
for particular purposes,t? or where one agrees to 
buy land for another with the latter’s funds but 
takes title in his own name,'® a constructive trust 
arises in favor of the person defrauded, even though 


TRUSTS 


from arising.?® 


the payment by 


financial aid to plaintiff to secure a 
lease of mining property if one could 
be found, and pursuant to such agree- 
ment plaintiff disclosed such knowl- 
edge as he had concerning two claims, 
but neither claim was leased, defend- 
ant was under no obligation to ac- 
count as trustee to plaintiff for a half- 
interest in other claims subsequently 
purchased by defendant). 


_“Where two persons have a commu- 
nity of interest [in property], there 
is also a community of duty between 
them. . . If parties are inter- 
ested together by mutual agreement 
and a purchase is made agreeable 
thereto, neither party can exclude 
the other from what was intended for 
the common benefit; and any private 
benefit touching the common right 
which is secured by either party will 
turn him into a trustee for the benefit 
of both.” McMillen v. Olmsted, 259 
P. 1104, 1107, 85 Cal.App. 656. 


[a] Purchase under parol contract. 


—Where two persons jointly purchase |’ 


land under parol contract, one of them 
cannot take a conveyance thereof to 
himself, and thereby defeat the rights 
of his copurchaser, on the plea that 
the contract between them and their 
vendor was not in writing. The gran- 
tee holds the legal title in trust for 
the benefit of himself and his’ copur- 
chaser. Brown vy. Brown, 77 Va. 619. 


10. McCully v. Flanagan, 99 Pa. 
Super. 566. 


11. Foreman v. Foreman, 167 N.E. 
428, 251 N.Y. 237. 


12. Richtman v. Watson, 136 N.W. 
797, 150 Wis. 385. 


18. Sieger v. Sieger, 202 N.W. 742, 
162 Minn. 322, 42 A.L.R. 1; Greens- 
boro Bank & Trust Co. v. Scott, 114 
S.E. 475, 184 N.C. 312; Powell v. Unit- 
ed Min. & Mill. Co., 231 P. 307, 107 Okl. 
170; Rees v. Egan, 166 P. 1038, 66 Okl. 
20; Matney ‘vv. Yates, 93 S.B. 694, 121 
Va. 506. Compare Koger v. Clark, 
(Tex.Civ.App.) 216 S.W. 434 (holding 
that, where a wife did not place her 
money in her husband’s hands to buy 
land for her, but lent money to him 
and he invested it in land, no trust 
arose in the land in favor of the wife). 


{a] Trust pro tanto funds used.— 
Where one entrusted with funds of 
another for the purchase of land for 
him. uses such funds, and also funds 
of his own, and takes title to the land 
in his own name, a trust exists in fa- 
vor of such other person pro tanto the 
amount of his funds used, when such 
amount is definite or constitutes an 
aliquot part of the whole considera- 
tion. Sieger v. Sieger, 202 N.W. 742, 
162 Minn. 322, 42 A.L.R. 1. 


Applicability of statute of frauds 
see supra § 217 text and notes 24-26. 


[§ 225] (b) Purchase at Judicial Sale.*® 
one having an interest in land, confiding in the parol 
promise of another that he will purchase the land, 
at an impending 
the former or of some third person in whom he has 
an interest, takes no steps to protect his interest 
in the property, but allows the promisor to acquire 
the land at such sale, a constructive trust arises, 
and may be enforced upon a subsequent denial of 
the promise or refusal to carry it into execution,'? 
especially where, the promise being made known at 


[§§ 224-225 


one person of the consideration for a conveyance 
to another creates a resulting trust! has been abol- 
ished by statute, the abolition of resulting trusts 
in such eases not preventing a constructive trust 


Where 


judicial sale, for the benefit of 


14. See supra §§ 154-182. 
- 15. Sieger°v. Sieger, 202 N.W. 742, 
162 Minn. 322,42 A.L.R. 1; Foreman v. 
Foreman, 167 N.E. 428, 251 N.Y. 237. 
See to same effect Williams v. Scott, 
288 S.W. 672, 216 Ky. 688. 


Statute abolishing resulting trusts 
as affecting constructive trusts in. 
general see Supra § 216. 

16. Fraud in acquiring property at 
judicial sale in general see supra § 221. 

17. U.S.—Westchester Fire Ins. Co. 
of New York v. Norfolk Building & 
Loan Ass'n, 14 F.(2d) 524; Boyd v. 
Hankinson, ~92 BY 1495134 16: CaAe 1:97% 
[rev 83 F. 876]. 

Ala.—Kent vy. Dean, 30 So. 543, 128 
Ala. 600. 


Ark.—Trevathan v. Taylor, 6 S.W. 
(2d) 835, 177 Ark. 499; Strasner vy. 
Carroll, 182" Siw £057, Tabs Anke sae 
Bon v. Handy, 20 Ark. 381, 73 Am. 


Cal.—Webb v. Vercoe, 258 P. 1099, 
201 Cal. 754, 54 A.L.R. 1200; Price v. 
Reeves, 38 Cal. 457; Sandfoss © vy; 
Jones, 35 Cal. 481. Compare Perreau 
v. Perreau, 106 P. 728, 12 Cal.App. 122 
(holding that where a mortgagor was 
incompetent, and a guardian had been 
appointed for him, and on foreclosure 
of the mortgage the guardian permit- 
ted judgment to be taken by default, 
and the purchaser at the sale after- 
ward conveyed the property to a son 
of the mortgagor, a previous promise 
made by the son to the guardian to 
protect and preserve the property of 
the incompetent did not give rise to 
a constructive trust against the son, 
in favor of the mortgagor or his oth- 
er children after his death, where 
there was nothing to show that the 
son had any money of the incompe- 
tent with which he could have paid 
the mortgage debt or redeemed from 
the sale, or even that he had any 
knowledge of the mortgage or the 
foreclosure proceedings prior to his 
purchase). 

Fla.—Thomas v. Goodbread, 82 So. 
835, 78 Fla. 278. 2 

Ga.—Broadwell v. Smith, 108 S.E. 
609, 152 Ga. 161; Carr v. Graham, 57 
S.E. 875, 128 Ga. 622; Collins v. Wil- 
liamson, 21 S.E. 140, 94 Ga. 635; Bur- 
nett v. Vandiver, 56 Ga. 302; Rives v. 
Lawrence, 41 Ga. 288; Broadwell v. 
Maxwell, 119 S.E. 344, 30 Ga.App. 738. 

Iil—Larmon y. Knight, 29 N.E. 
1116, 140 Ill. 232, 33 Am.S.R. 229 [aff 
30 N.E. 318]; Gruhn y. Richardson, 21 
NESTS AT 28) TL 8: 

Ind.—Arnold v. Cord, 16 Ind. 177: 

Jowa.—Carr v. Craig, 116 N.W. 720 
138 Iowa 526. ‘ 


Kan.—Eadie v. Hamilton, 146 P. 323, 
94 Kan. 214. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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the sale, there is less or no competition and the 
land is obtained at a low price;?® and this rule ap- 
plies even though the promisor in making the prom- 
ise 1s moved merely by friendly or benevolent con- 
Unless, however, the influence of 


siderations.!9 


Ky.—Warden y. O’Brien, 136 S.W. 
635, 142 Ky. 633; Griffin v. Schlenk, 
EO Z SAW. 8a, 139° Key. "523, sa Koay 
422; Goodin v. Moyer, 39 S.W. 55, 19 


Ky.L. 20; Williams v. Williams, 8 
Bush 241; Miller v. Brady, 13 Ky.L. 
682. See Craddock v. Ewin, 6 Ky.L. 


309 (holding that, the legal title to 
land having been acquired by pur- 
chase at an execution sale, under a 
verbal agreement with one interested 
in it that it should be held as se- 
curity for the money advanced by 
the bidder and interest thereon, sub- 
ject to the right of the person inter- 
ested to redeem it, an enforceable 
trust was created). 

Mich.—lLaing vy. 
738, 13 Mich. 124. 

eS ae ea v. Heard, 31 Miss. 
426. 

Mo.—Laughlin v. Laughlin, 237 S. 
W. 1024, 291 Mo. 472; Henderson v. 
Elam, 232 S.W. 469; Berlien v. Bieler, 
9 S.W. 916, 96 Mo. 491; Northcraft v. 
Martin, 28 Mo. 469. 


Mont.—Largey v. Leggat, 75 P. 950, 
30 Mont. 148. 


Nev.—Moore v. De Bernardi, 213 P. 
1041, 1044, 220 P. 544, 47 Nev. 33 [cit 
Cyc). 

N.J.—Day v. Devitt, 81 A. 368, 79 
N.J.Eq. 342; Eckerson v. McCulloh, 
39 N.J.Eq. 115; Dodd v. Wakeman, 26 
N.J.Eq. 484 [aff 27 N.J.Hq. 564]. 


N.Y.—Peppard Realty Co. v. Emdon, 
209 N.Y.S. 5, 213 App.Div. 824 [aff 
150 N.E. 566, 241 N-Y. 588]; Fletcher 
v. Manhattan Life Ins. Co., 189 N.Y.S. 
453, 197 App.Div. 484 [aff 187 N.Y.S. 
429, 114 Mise. 409]; Wakeman v. So- 
marindyck, 76 N.Y.S. 815, 73 App. 
Div. 601; Allen v. Arkenburgh, 37 N. 
Y.S. 1032, 2 App.Div. 452 [aff 53 N.E. 
1122, 158 N.Y. 697]; Brown v. Lynch, 
1 Paige 147; Irwin v. Bird, 244 N.Y. 
SS. 293, 137 Mise. 710; Myers vy. Grey, 
AZ2N.Y.S. 1079: [afi 131° N.Y-S..1130, 
146 App.Div. 923]. 


N.C.—Tankard v. Tankard, 84 N.C. 
286; Strong v. Glasgow, 6 N.C. 289, 
4 N.C. 29, 1 Car.LawRepos. 279; Wil- 
cox Vv. Morris, 5 N.C. 116, 3 Am.D. 678. 


Pa.—Cameron vy. Townsend, 133 A. 
632, 286 Pa. 393; Hartzell v. Whit- 
more, 115 A. 840, 271 Pa. 575; Kennedy 
vy. McCloskey, 33 A. 117, 170 Pa. 354; 
Cowperthwaite v. Carbondale First 
Nat. Bank, 102 Pa. 397; Wolford v. 
Herrington, 86 Pa. 39; Wolford v. 
Herrington, 74 Pa. 311, 15 Am.R. 548; 
Boynton v. Housler, 73 Pa. 453; Blay- 
lock’s Appeal, 73 Pa. 146; Beegle v. 
Wentz, 55 Pa. 369, 93 Am.D. 762; Sher- 
iff v. Neal, 6 Watts 534; Shallcross v. 
Mawhinny, 7 A. 734, 8 Pa.Cas. 142; 
Kauffman v. Fahl, 1 Leg.Rec. 305. 
See Heath’s Appeal, 2 C.Pl. 173 (rec- 
ognizing the rule). 


S.C.—Denton v. McKenzie, 1 S.C.Eq. 
289, 1 Am.D. 664. 


Tenn.—Harris v. Carney, 10 
Humphr. 349; Haywood vy. Ensley, 8 
Humphr. 460; Thompson vy. Thomp- 
son, (Ch.App.) 54 S.W. 145. 


Tex.—Chandler v. Riley, (Civ.App.) 
210 S.W. 716; Openshaw v. Rickmey- 
er, 102 S.W. 467, 45 Tex.Civ.App. 508. 
See Haywood v. Scarborough, (Civ. 
App.) 102 S.W. 469 (holding that, 
where a deed of trust was given to 
secure money borrowed from plaintiffs 
and defendant, the appropriation of 
the money so borrowed to a purpose 
different from that for which it was 
borrowed afforded no excuse for de- 


McKee, 87 Am.D. 
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fendant’s violation of his agreement 
to buy in the property at the trustee’s 
sale for the benefit of all the owners 
of the debt secured by the deed). But 
see Stafford v. Stafford, 71 S.W. 984, 
29 .Tex.Civ.App. 73 (holding that, 
where one orally agrees with a judg- 
ment debtor to purchase the property 
at the sale and to hold it until the 
debtor can repay the money advanced 
to make the purchase, the transac- 
tion constitutes an equitable mort- 
gage, but does not give rise to a 
trust): 

Utah.—Chadwick v. 
527, 34 Utah 48. 


Wash.—Hansen v. Hansen, 188 P. 
460, 110 Wash. 276; Harras v. Harras, 
110 P. 1085, 60 Wash. 258. 


Wis.—Cutler v. Babcock, 51 N.W. 
420, 81 Wis. 195, 29 Am.S.R. 882; Mar- 
nee v. Morris, 22 N.W. 525, 62 Wis. 

And see cases infra notes 18, 19. 


Compare Pyle v. Yarowsky, 146 A. 
296, 16 Del.Ch. 280 (recognizing the 
rule stated in the text, but holding 
that where the promise is made by 
the purchaser’s attorney, no trust can 
be enforced in the absence of evidence 
of the purchaser’s express authoriza- 
tion or subsequent ratification of such 
promise). 


[a] Agreements between particu- 
lar persons.—(1) Judgment debtor 
and creditor. Wilcox v. Morris, 5 N. 
C. 116, 3 Am.D. 678. (2) Mortgagee 
and mortgagor’s vendee. Phillips v. 
Hardenburg, 80 S.W. 891, 181 Mo. 463. 
(3) Mortgagee and third person. Ar- 
nold iv., Cord, 16) Ind, 177. (4) Joint 
owners of land. Griffin v.. Schlenk, 
LOZ S: Wa Solan Loow Kye updos) ol ky. da: 
422. (5) Creditors of landowner. 
Kennedy v. McCloskey, 33 A. 117, 170 
Pa. 354. (6) Borrowers and lender 
with mortgage assigned as collateral 
security. Price v. Reeves, 38 Cal. 457. 


[b] Grantee of purchaser ata sale, 
for whom the property is purchased, 
is a trustee ex maleficio for the for- 
mer owner where, after execution has 
been issued but before the sale, he 
agrees with the landowner that the 
title obtained will be held for the own- 
er’s benefit, and because of such 
promise or agreement the owner 
makes no attempt to protect his in- 
terest. Cameron vy. Townsend, 133 A. 
632, 286 Pa. 393. 


[ce] PEE crty impressed with prior 
trust.— Where land, held in trust for 
the benefit of a wife and children, is 
sold at a chancery sale, and purchased 
under an agreement, made by the ven- 
dee with the husband, that he shall be 
permitted to redeem, the trust inures 
to the benefit of the wife and children, 
although the vendee may have been 
ignorant of the trust under which 
the land was held. Haywood v. Ens- 
ley, 8 Humphr. (Tenn.) 460. 


{d] Widow of judgment debtor en- 
titled to widow’s exemption.—Where 
a judgment creditor agrees with the 
deceased judgment debtor’s widow, 
who is entitled to a widow’s exemption 
in his lands, that if she will refrain 
from bidding at the sale of the prop- 
erty under his judgment he will con- 
vey a portion thereof to her, he is a 
trustee ex maleficio for her to the 
extent of the portion which he agrees 
to convey. Boynton v. Housler, 73 
Pa. 14538. 


[e] Mortgagee taking title to land 
purchased by mortgagor’s vendee.— 


Arnold, 95 P. 
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such promise operates at the sale, in inducing the 
promisee to refrain from protecting his interest or 
in enabling the promisor to secure the property to 
his own adyantage, no trust arises;?° and so no 
trust is created by a mere promise to purchase and 


Where a mortgagor’s vendee purchas- 
es the property at foreclosure under 
an agreement with the mortgagee, but 
has the property conveyed to the 
mortgagee on his promise that he will 
convey to such vendee on payment of 
the debt, a trust ex maleficio is estab- 
lished, in favor of the vendee, on re- 
fusal of the mortgagee to carry out 
the agreement. Phillips v. Harden- 
burg, 80 S.W. 891, 181 Mo. 463. 

{[f] Whether or not promisee’s 
claim to land is valid, if it is bona fide, 
and he confides in such a promise of 
another to purchase the land for the 
former’s benefit, a constructive trust 


arises. Wolford v. Herrington, 86 
TEee USO) 
{g] Agreement by promisee not to 


bid implied. Where one agrees to 
purchase property at a judicial sale 
and convey it to another, an agree- 
ment by the latter not to bid or pro- 
cure bidders against the promisor is 
fairly implied, and no express agree- 
ment to refrain from bidding is nec- 
essary in order to raise a constructive 
trust. Fletcher v. Manhattan Life 


“Ins: Co., 189 NvY.S. 453; 197 App.Div. 


484 [aff 187 N.Y.S. 429, 114 Mise. 409, 
and disappr contrary dictum in 
Wheeler v. Reynolds, 66 N.Y. 227]. 


[h] Failure to repay advancements 
within agreed time.—Where a verbal 
agreement is made by the judgment 
creditor with the debtor that, if the 
lands are bought in by the former, he 
will convey them to any-one who may, 
within three months, pay him the 
debt, interest, and costs, and taxes, 
and the judgment debtor fails to pay 
the debt within the time limited, al- 
though he pays the costs, the judg- 
ment creditor cannot be held to be a 
trustee ex maleficio for the debtor, 
when there was no fraud, even though 
the premises deeded by the sheriff to 
the judgment creditor are worth over 
four times the amount due to him. 
Heath's: Appeal, 2 C.Pl.. (Pat). 1725 
ee McNeill v. McNeill, 204 Til.App. 


18. D.C—-Ragan v. Campbell, 13 
D.Cyy se 


Ga.—Gilmore v. Johnson, 29 Ga. 67. 
Ky.—Miller vy. Antle, 2 Bush 407, 
92 Am.D. 495. 
Neb.—Dickson vy. Stewart, 98 N.W. 
1085, 71 Neb. 424, 115 Am.S.R. 596. 
N.Y Ryam va Dox, 34 INYo S07. 90 
Am.D. 696 [rev 25 Barb. 440]. 


Pa.—Hartzell v. Whitmore, 115 A. 
ety 271 Pa. 575; Cook v. Cook, 69 Pa. 


Tenn.—Woodfin v. Marks, 58 S.W. 
227, 104 Tenn. 512; Thompson vy. 
Thompson, (Ch.App.) 54 S.W. 145. 


19. Sandfoss v. Jones, 35 Cal. 481; 
Soggins v. Heard, 31 Miss. 426; Moore 
v. De. Bernardi, 213: P. 1041,°220 P: 
544, 47 Nev. 33; Day v. Devitt, 81 A. 
368, 79 N.J.Eq. 342. 


20. Clark v. Clark, 114 A. 722, 139 
Md. 38; Gates Hotel Co. v. CG. R. H. 
Davis Real Estate Co., (Mo.) 52 S.W. 
(2a) 1011; Justice v. Watkins, 119 A. 
824, 276 Pa. 138; Johnson & Johnson 
v. Shrawder, 80 Pa.Super. 125. And 
see cases infra notes 21, 22. Compare 
Fletcher v. Manhattan Life Ins. Co., 
199 N.Y.S. 180, 204 App.Div. 814 [aff 
142 N.E. 329, 236 N.Y. 671] (holding 
that, where a mortgagor negotiated 
with the mortgagee to bid in the prop- 
erty at foreclosure sale under an 
agreement that he would thereafter 
convey the property to the mortga- 
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hold property for the benefit of another or convey 
it to him if the promisee does not rely thereon to 
his disadvantage or is not thereby lulled into a false 
security;2! nor is any trust created by a promise 
since the mere violation 
of a promise to convey property to the promisee is 
not such fraud as to give rise to a constructive 
Moreover, where neither party to an agree- 
ment that one will purchase property at a judicial 
sale and convey it to the other has any interest in 
the property, and no money is advanced by the prom- 
isee to the promisor, nor anything done toward ear- 
rying the agreement into effect, the purchase of 
the property at the sale does not constitute the 
purchaser a trustee ex maleficio for the promisee,** 
in view of the general rule relating to oral agree- 
ments to purchase property and convey it to an- 


22 


made after the purchase,” 


trust.?° 


other.?5 


Sufficiency of premise. A mere 


gor’s nominee, but no valid agreement 
was reached, and the mortgagee 
thereafter bid in the property and 
transferred it to a third person, no 
constructive trust arose in favor of 
the mortgagor). 

21. La. Cotts v..La Cotts, 159 S.W. 
1111, 109 Ark. 335; Miller v. Kyle, 
191 P.. 492, 107 Kan. 368; Young v. 
Kansas City Life Ins. Co., (Mo.) 43 
S.W.(2d) 1046. See Reed v. Peck & 
Hills Furniture Co., 220 P. 900, 93 
Okl. 212 (holding that an oral prom- 
ise, that the promisor would purchase 
the promisee’s land at a forthcoming 
judicial sale and convey it to him 
whenever he should repay the pur- 
chase price, Gannot be relied on as 
creating a constructive trust where 
subsequently, but still before the sale, 
it is superseded by a written agree- 
ment for a reconveyance if the prom- 
isee shall pay the promisor a specified 
sum within a specified period of time 
after the sale). 

{a] Unless some element of fraud 
in procuring title is present the mere 
making of a promise to purchase land 
at a judicial sale and hold it for the 
benefit of the former owner does not 
give rise to a constructive trust. La 
Cotte) venue Cotts, 159eS5w 211d, 09 
Ark. 335. 

22. Rubin v. Midlinsky, 152 N.HE. 
cal eecke LN. 1436: See Merchants’ 
Southwest Transfer & Storage Co. 
v. Hartford Accident & Indemnity Co., 
292 P. 60, 146 Okl. 241 (applying the 
rule, although in reliance on _ the 
promise, made after the purchase, the 
promisee dismissed a motion to va- 
cate the order confirming the sale). 

23. See supra § 215 text and note 
98. 

24 lLargey v. Leggat. 75 P. 950, 30 
Mont. 148; Wolford v. Herrington, 86 
Pa. 89 foverr Wolford vy. Herrington, 
74 Pa. 311, 15 Am.R. 548]. See Linde- 
man vy. Duncan, 241 P. 7, 136 Wash. 
598 (to same effect, in the case of an 
agreement between unsecured credi- 
tors of the judgment debtor). 

3 25. See supra § 224 text and note 

8. 

26. McNew v. Booth, 42 Mo. 189. 


27. What constitutes confidential 
relation see infra §§ 228-230. 

28. U.S.—Moto Meter Co. v. Na- 
tional Gauge & Equipment Co., 31 F. 
(2d) 994; Dunfee v. Terwilliger, 15 
F.(2d) 523; Vorlander v. Keyes, 1 F. 
(2d) 67; Stoehr v. Miller, 296 F. 414; 
Munro v. Smith, 243 F. 654 [rev on 
other, grounds 259 F. 1, 170 C.C.A. 1]; 
Iroquois Iron Co. v. Kruse, 241 F. 433, 
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[§§ 225-226 


execution ereditor, purchasing the property at judi- 
cial sale, that he does not intend to hold the title 
as against the debtor or persons to whom he may con- 
vey the property if the amount due him is paid 
within a reasonable time does not create any trust 
relation between the parties, in the absence of any 
sinister or unfair purpose in making the statement, 
or of any advantage gained thereby.?® 


[§ 226] (6) Violation of Confidential or Fiduciary 
Relation—(a) In General. 
one who oceupies a confidential or fiduciary rela- 
tion?’ to another in respect of business or property, 
and who by the use of knowledge obtained through 
such relation, or by the betrayal of the confidence 
reposed in him or some breach of duty imposed upon 
him under it, acquires title to or an interest in the 
subject matter of the transaction antagonistic to 


It is a general rule that 


that of his correlate holds such title or interest sub- 


statement by an 


154 C.C.A. 265; Sunny Brook Zine & 
Lead Co. v. Metzler, 231 F. 304 [aff 
238 F. 1007, 151 C.C.A. 659]; Schofield 
v. Baker, 212 F. 504 [aff 221 F. 322, 
136 C.C.A. 320]; Smith v. U. S. Fidel- 
ity & Guaranty Co., 162 F. 15, 88 C. 
C.A. 669; Brissell v. Knapp, 155 F. 
809; Steinbeck v. Bon Homme Min. 
Co., 152. F333, 81 C:C.A. 441 “Hunts 
ington Nat. Bank v. Huntington Dis- 
tilling Co., 152 F. 240; Trice v. Com- 
stock, 121 F. 620, 57. C.C.A. 646, 62 L. 
RA. 176 [rev 115 F. 765]; Keith v. 
KelJam, 85 F. 243 [rev on other 
grounds 12 S.Ct. 922, 144 U.S. 568, 36 
L.Ed. 544]; Flagg v. Mann, 9 F.Cas. 
No. 4,847, 2 Sumn. 486. Compare 
Green \v. Bogue, 15 S:Ct. 975, 158 U. 
S. 478, 39 L.Ed. 1061 (holding that, 
where land was to be sold and the 
proceeds applied in particular order 
to the payment of claims, the balance 
going to interested parties, and a 
creditor arranged with a third person, 
in consideration of the assignment to 
the latter of the creditor’s interest in 
the decree, that such third person 
should bid enough for the property 
to secure full payment of the credi- 
tor’s claim, such agreement or ar- 
rangement did not involve any fidu- 
ciary relation with respect to other 
interested parties, or give rise to a 
trust in their favor as to the amount 
so agreed to be paid). 


Ala.—Smith v. Chestnut, 133 So. 
723, 222 Ala. 556; Builders’ Supply 
Coa nwePhi tips) 33 Son W288 220- Wilas 
556; Builders’ Supply Co. v. Smith, 
133 So. 721, 222 Ala. 554; Dillard v. 
Wheelock, 110 So. 278, .215 Ala. 195; 
Tallassee Oil & Fertilizer Co. v. Roy- 
al, 96 So. 620, 209 Ala. 439; Profile 


Cotton Mills v. Calhoun Water Co., 
66 So. 50, 189 Ala. 181; Lovell v. 
Felkins, 61 So. 262, 181 Ala. 165; 


Butts v. Cooper, 44 So. 616, 152 Ala. 
3875; Northwestern Land Ass’n_v. 
Grady, 33 So. 874, 187 Ala. 219; Kent 
v. Dean, 30 So. 548, 128 Ala. 600; La- 
garde vy. Anniston Lime & Stone Co., 
28 So. 199, 126 Ala. 496; Waller v. 
Jones, 18 So. 277,107 Ala. 33125 ‘Coms- 
pare Boddie v. Colburn, 44 So. 108, 151 
Ala. 669; Boddie vy. Ward, 44 So. 105, 
151 Ala. 198 (both holding that, where 
an administrator personally took no 
beneficial interest in the estate of his 
decedent under a deed of trust there- 
of to him by an heir of the decedent 
for the benefit of creditors of the es- 
tate, the rule with respect to transac- 
tions between persons occupying a 
ie aa of confidence was inapplica- 
ble). 


Ariz: 
P. 784, 


Zeckendorf v. Steinfeld, 100 
12 Ariz. 245 [med on other 


ject to a constructive trust in the latter’s favor,** 


grounds 32 S.Ct. 728, 225 U.S. 445, 56 
L.Ed. 1156]; Sun Dance Gold Min. Co. 
v. Frost, 64 P. 435, 7 Ariz. 289. 


Ark.—Waggener v. McLaughlin, 33 
Ark, 195. 


Cal.—Buell v. Buell, 214 P. 844, 191 
Cal. 53; Lezinsky v. Mason Malt 
Whisky Distilling Co., 196 P. 884, 185 
Cal. 240 [cert den 42 S.Ct. 49, 257 U. 
S. 637, 66 L.Ed. 409]; Koyer v. Will- 
mon, 90 P. 135, 150 Cal. 785; Kimball 
Vl Bripp.. 695 PsV478. bo 6 Calle Gole 
Broder v. Conklin, 53 P. 699, 121 Cal. 
282; Alaniz v. Casenave, 27 P. 521, 
91 Cal. 41; Adams v. Lambard, 22 P. 
180, 80 Cal. 426; Gower v. Andrew,-59 
Cal. 119; Cole v.. Manning, 248 SB: 
1065, 79 Cal.App. 55; Smith v. Sharp, 
233 P. 374, 70 Cal.App. 336; Williams 
Ve Williams; 213 “P1508, (60 Call Awpes 
675; Nicoll vy. Nicoll, 133 P. 1144, 22 
Cal.App. 268; Sanguinetti v. Rossen, 
107 P. 560, 12 Cal.App. 623; Mackel v. 
Nolan, 97 BP. 1128, 9 Cal-App. 39.— 


Colo.—Van Wagenen v. Carpenter, 
61 P. 698, 27 Colo. 444; Jerome v. 
Bohm, 40 P. 570, 21 Colo. 322; Bohm 
v. Bohm, 10 P. 790, 9 Colo: 100. Com- 
pare Hall y. Ramsey & Byars, 125 P. 
549, 22 Colo.App., 285 (holding that, 
where plaintiffs contracted with a 
bank to purchase, on installment pay- 
ments, a tract of land, to be conveyed 
free of encumbrance, but which, un- 
known to plaintiffs, was subject to a 
mortgage, and where plaintiffs con- 
tinued to make the payments called 
for by the contract of purchase, and 
when all of the purchase price in ex- 
cess of the mortgage encumbrance 
had been paid the bank began the 
practice of issuing its cashier’s check 
for the amount of each installment 
payment, as made, and holding such 
checks, and when nearly all the pay- 
ments had been made the bank failed, 
with such checks in its possession 
and the encumbrance unpaid, there 
was no such violation of a confiden- 
tial relation as to give rise to a con- 
structive trust as to such checks or 
money, plaintiffs being merely vic- 
tims of misplaced confidence in the 
integrity and stability of the bank 
with which they contracted). 


She ce ae v.. Ladd, 22 Conn. 
D.C.—Spignul v. Blundon, 287 F, 


1006, 53 App.D.C. 29; Barbour v. John- 
son, 2% D:C.-40; 


Ma—Quinn v. Phipps, 113 Se. 41 
93 Fla, 805, 54 ALR 1173. 


Ga.—Carr vy. Graham, 5 BE. 
128 Ga. 622. aaa al 


Hawaii.—Meheula v. 


Hausten, 29 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ol 
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Hawaii 304. 


Ill.—Catherwood v. Morris, 178 N. 
E. 487, 345 Ill. 617; Hogg v. Eckhardt, 
175 N.E. 382, 343 Ill. 246 [rev 249 Ill. 
App. 346]; Pulfrey v. Wid, 173 N.E. 
Sieh +0) wile = 5'5o Housewright Vv. 
wreinkes 158) NE. 188, 326 alle 398) 
Kochorimbus v. Maggos, 154 N.E. 235 
323 Ill. 510; Noble v. Noble, 99 N.E. 
631,255 Ill. 629; Dick v. Albers, 90 N. 
B).6835 (243) Tl. 2381; 134. Am:S\R.-869; 
Stahl v. Stahl, 73 N.E. 319, 214 Ill. 
iol, LOS Ams SIR LOIS 68 HR sAS OL: 
Pope v. Dapray, 52 N.B. 58, 176 Ill. 
Larmon v. Knight, 29 N.E. 1116, 

32,30 Am.S.R. 229 [aff 30 N. 
E. 318]; Vallette v. Tedens, 14 N.E. 
52, 122 Ill. 607, 3 Am.S.R.-502; Allen 
v. Jackson, 13 N.E. 840, 122 Ill. 567; 
Frohlich v. Seacord, 54 N.E. 286, 180 
Pll. «85; » Davis’ v. Hamlin, 108 IIL... 39, 
48 Am.R. 541; O’Halloran v. Fitz- 
gerald, 71 Ill. 53; Consumers Co. v. 
Parker, 227 Ill.App. 552 


Ind’—Downara v. Hadley, 18 N.E. 
457, 116 Ind. 131; McKay v. Corwine, 
118 NE: 978, 69 Ind. 238; "Taber v. 
Zehner, 93 N.E. 1035, 47 Ind.App. 165; 
Bonham vy. Doyle, 77 N.E. 859, 79 N. 
E. 458, 39 Ind.App. 438. 


Iowa.—Burger.v. Krall, 
318, 211 Iowa 1160. 


Kan.—Silvers v. Howard, 190 P. 1, 
106 Kan. 762; Phipps v. Phipps, 18 P. 
707, 39 Kan. 495. 


Ky.—Hoge vy. Kentucky River Coal 
Corporation, 287 S.W. 226, 216 Ky. 51; 
Graham v. King, 24 S.W. 430, 96 Ky. 
339, 16 Ky.L. 440; Titherington v. 
Hodge, 81 Ky. 286, 5 Ky.L. 211; Coons 
v. Clay, 87 S.W. 1078, 27 Ky.L. 1139. 


Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374. 


Md.—Springer vy. Springer, 125 A. 
162, 144 Md. 465; Lupton v. American 
Wholesale Corporation, Baltimore 
pean House, “122 A. 315, 143 Md. 

Mass.—H. C. Girard Co. v. Lamou- 
reux, 116 N.E. 572, 227 Mass. 277; Hs- 
sex Trust Co. v. Enwright, 102 N.E. 
441, 214 Mass. 507, 47 L.R.A.N.S. 567. 


Mich.—Heiden Realty Co. y. Brown, 
220 N.W. 699, 2438 Mich. 578; Rood v. 
Winslow, 1 Walk. 340. 


Minn.—Nester v. Gross, 69 N.W. 39, 
66 Minn. 371; King vy. Remington, 29 
N.W. 352, 36 Minn. 15; Holmes v. 
Campbell, 10 Minn. 401. See Dana 
v. Goodfellow, 53 N.W. 656, 51 Minn. 
375 (apparently recognizing the rule). 


Miss.—Winn v. Dillon, 27 Miss. 494. 
See Owen v. Monroe County Allianee, 
27 So. 383, 77 Miss. 500 (holding that, 
where members of an organization, 
who purchased land for the organiza- 
tion and with its money, thereafter 
claimed the property as owners, they 
became trustees ex maleficio and were 
answerable as such in equity). 


Mo.—Howard v. Brown, 95 S.W. 
195, 197 Mo. 52; McAllen v. Wood- 
cock, 60 Mo. 174; Ownby v. Ely, 58 
Mo. 475. See Pettit v. Carpenter, 86 
Mo.App. 452 (holding that, where de- 
fendant agreed to protect plaintiff's 
land from a certain mortgage, and, 
failing to do so, the mortgage was 
foreclosed, and defendant acquired ti- 
tle through a deed from the purchas- 
er, he became trustee for plaintiff, 
and, having disposed of some of the 
land and claiming the whole, he was 


235 N.W. 


liable at plaintiff’s election for the 
value thereof). 
Mont.—Mather v. Musselman, 257 


P. 427, 79 Mont. 566; Lewis v. Lind- 
ley, 48 P. 765, 19 Mont. 422. 


Neb.—Nebraska Power 
Koenig, 139 N.W. 839, 93 
Koefoed v. Thompson, 102 N.W. 
73 Neb. 128. 


Nev.—Miller v. Walser, 181 P. 487, 
412 Nev. 487. 


Co. Wa 
Neb. 68; 
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N.J.—Weber v. Weber, 130 A. 281, 


98 N.J.Eq. 9; Atlantic City R. Co. v. 
Wood, 81 A. 1132, 78 N.J.Eq. 298 [aff 
56 A. 337, 65 N.J.Eqg. 530]; Seacoast 


R. Co. v. Wood, 56 A. 337, 65 N.J.Ea. 
530 Laff 81 A. 1132]; Cubberly v. Cub- 
berly, 33 N.J.Eq. 82 [aff 33 N.J.Ea. 
591, and 39 N.J.Eq. 514]; Trenton 
Banking Co. v. McKelway, 8 N.J.Eq. 
84. 


N.Y.—Carpenter v. Carpenter, 29 N. 
He 1013,.231 Nav. 101, 27 Am.S.R: 569; 
Brewster v. Hatch, 25 N.E. 505, 122 
NPY’ (349,410) Aum. SUR. 493 Peck Vv. 
Peck, J70N.Beess3,) 110 INO. 645". Bbur- 
hans v. Van Zandt, 7 N.Y. 523, Seld. 
31 [rev 7 Barb. 91]; Wendt v. Fisch- 
er, 213 N.Y.S. 351, 215 App.Div. 196 
[mod on other grounds 154 N.EH. 303, 
243 N.Y. 439]; Skinnell v. Mahoney, 
189 N.Y.S. 845, 197 App.Div. 808; May 
v. Hettrick Bros. Co., 167 N.Y.S. 966, 
181 App.Div. 3 [aff 123 N.E. 878, 226 
N.Y. 580]; Thayer vy. Leggett, 168 N. 
Y.S. 64, 180 App.Div. 802; Grote v. 
Grote, 106 N.Y.S. 986, 121 App.Div. 
841; Bisert v. Bowen, 102 N.Y.S. 707, 
117 App.Div. 488 [laff 85 N.E. 1109, 
ree N.Y. 544]; Merino v. Munoz, 38 

Y.S. 678, 5 App.Div. 71; Drucklieb 
_ ‘Barris, 147 N.Y.S. 298, 84 Misc. 291; 
Sloan vy. Macartney, 108 N-Y.S: 840, 
58 Mise. 75; Yuengling v. Betz, 77 N. 
Y.S. 554, 38 Misc. 260 [rev on other 
grounds 105 N.Y.S. 815, 120 App.Div. 
709, and aff 112 N.Y.S. 1151, 128 App. 
Div. 902]; Klein v. Waltman, 188 N. 
Y.S. 331; Delafield v. Colden, 1 Paige 
139. Compare MeNeill v. McNeill, 243 
N.Y.S. 88, 1387 Mise. 576 (where it was 
said that a constructive trust may 
arise where a confidential relation 
would be abused if a trust orally de- 
clared were repudiated); M. L. Stew- 
art & Co. v. Marcus, 207 N.Y.S.-685, 
124 Mise. 86 (holding that, where an 
intending borrower informs a bank 
officer that he has purchased particu- 
lar property, when in fact he is mere- 
ly negotiating for its purchase, no 
trust arises from the purchase of the 
property hy the bank officer on a bid 
made before the receipt of such in- 
formation from the prospective bor- 
rower, since there is nothing of a fore- 
stalling of the latter by the lender, 
but rather a purchase by the latter 
notwithstanding the misinformation 
given by the borrower). 


N.C:—Southern ~Express Co. v. 
Pritchett, 102 S.E. 616, 179 N.C. 411; 
Sentill v. Robeson, 55 N.C. 510. 


Ohio+—Wells v. Cline, 19 Ohio App. 
165; Ward v. Ward, 12 Ohio Cir.Dec. 
5 


Okl.—Schaffer vy. Letcher, 226 P. 
384, 99 Okl. 188; Rose v. First Nat. 
Bank, 219 PB. 715, 93 Ok]. 120; Ewing 
v. Ewing, 126 P. 811, 33 Okl. 414. 


Or.—Enes v. Pomeroy, 206 P. 860, 
104 Or. 169; La Grande Nat. Bank v. 
Oliver, 175 PB. 434, 90 Or. 115; Meek 
v. Meek, 156 P. 250, 79 Or. 579; Ey 
Gold, ete., Min. Co. v. Ruble, 8 Or. 284. 


Pa.—Barrett v. Bamber, 81 Pa. 247; 
Dickey’s Appeal, 73 Pa. 218. See 
Hogg v. Wilkins, 1 Grant 67 (recog- 
nizing the rule). Compare Summers 
v. Hopkins, 40 A. 996, 186 Pa. 508 
(holding that a firm, to which a 
woman loaned stock to be used by the 
firm as collateral in its business, is 
not guilty of any breach of trust, so 
as to make her a preferred creditor, 
because it allows her husband to use 
in speculation the money raised on 
the stock); Smiley v. Dixon, 1 Penr. 
& W. 439 (holding that, where a por- 
tion of a tract of land is sold to one, 
and another portion to another, and it 
is afterward discovered that the gran- 
tor had not even colcr of title there- 
to, there is no such fiduciary relation 
between the two purchasers as to pre- 
vent one of them from acquiring and 
perfecting title in himself to the 


! whole tract). 
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R.I.—Broadway Bldg. Co. v. Sala- 
fia, 132 A. 527, 45 A.L.R. 847, 47 R.I. 
263. 


S.D.—Johnson vy. Knappe, 123 N.W. 
857, 24 S.D. 407. 


Tenn.—Hancock v. Horne, 183 S.W. 
520, 184 Tenn. 107; Clark v. Cantwell, 
3 Head 202. 


Tex.—Lipsitz v. First Nat. Bank, 
(Commn.App.) 293 S.W. 563 [aff (Civ. 
App.) 288 S.W. 609, and mod reh on 
other grounds (Commn.App.) 296 S. 
W. 490]; Hill v. Stampfli, (Commn. 
App.) 290 S.W. 522 [rev (Civ.App.) 
284 S.W. 237]; National Lumber & 
Creosoting Co. v. Maris, (Civ.App.) 
151 S.W. 325; Morris v. Smith, 112 8S. 
W. 130, 51 Tex:Civ.App. 357; Fort v. 
Paris First Baptist Church, (Ci’v. 
App.) 55 S.W. 402. 


Vt.—Penniman v. Munson, 
164. 


Va.—Broaddus vy. Broaddus, 130 S. 
BE. 794, 144 Via. 7273 Popesv. Prince, 
52 S.E. 1009, 105 Va. 209. 


Wash.—Slasor v. Slasor, 189 P. 546, 
111 Wash. 90; Soderberg v. McRae, 
126 _P...5388, 70. Wash. 235;  Erost_ v. 
Perfield, 87 P. 117, 44 Wash. 185; 
Shoufe v. Griffiths, 30 P. 93, 4 Wash. 
161, 31, Am.S-R.. 9:10: 


W.Va.—Lopinsky v. Hurvitz, 105 S. 
E. 593, 87 W.Va. 422; Spriggs v. Mc- 
Creery, 104 S.E. 479, 87 W.Va. 204; 
reco v. Kersey, 85 S.H. 22,76 W.Va. 


26 Vt. 


Eng.—Tate vy. Williamson, L. R. 2 
Ch. 55: 


Can.—Pong vy. Quong, [1927] 
E.R. 128. 


Ont.—Taylor 
403. 


And see cases infra notes 29-35; 
and passim infra § 227 


’ [a] Relation and abuse of confi- 
dence alone necessary.—(1) Neither 
a legal nor equitable interest by ei- 
ther party, during the relation, in the 
property subsequently acquired, nor 
authority in either to buy or sell it, 
nor damage to the party betrayed, nor 
the existence of the fiduciary relation 
at the time the confidence is abused, 
is indispensable to the existence and 
enforcement of the trust. The exist- 
ence of the relation, and a subsequent 
abuse of the confidence bestowed un- 
der it for the purpose of acquiring 
the property, are alone sufficient to 
authorize the enforcement of the 
trust.-Trice v.. Comstock, 121 BY 620; 
57 (CL ClLAL 646.62 SLAC 17 Gi ireve tro. 
F. 765). (2) Interest in, or control 
over, the subject matter by one in 
whom confidence is reposed by an- 
other is not essential to the raising 
of a trust by a breach or betrayal of 
the confidence, nor, it has been said, 
is it of consequence that no advantage 
is gained by the fiduciary, or that no 
damage is done to the principal. Con- 
sumers Co. v. Parker, 227 Ill.App. 552. 


[b] Good faith or fraudulent in- 
tent.— (1) Where a general fiduciary 
relationship exists and eonfidence is 
reposed in the grantee, it is not neces- 
sary that a conveyance be taken with 
a fraudulent intent, in order to es- 
tablish a constructive trust. Alaniz 
v. Casenave, 27% P. 521, 91 Caly 4i-"Taye 
lor v. Davies, 41 Ont.L. 403. (2) 
Where persons are in a fiduciary rela- 
tion, and an advantage is gained by 
the one over the other, by reason of 
such relation, it is of no consequence 
that no fraud was intended. Consum- 
ers Co. v. Parker, 227 Tll:App. 552. 
(3) Where two persons stand in such 
relation that confidence is necessarily 
reposed by one in the other, and an 
influence which naturally grows out 
of that confidence is abused while 
such confidence continues or an ad- 
vantage is obtained by reason of such 
influence over the confiding party, the 


3 Dom. 


v. Davies, 41 Ont.L. 
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which the cestui que trust may enforce or renounce 
unless he has waived the breach 
in which ease no trust exists or can be 
the rule applies when- 
ever influence has been acquired and is abused or 
confidence has been reposed and is betrayed.*1 
where one, by deceiving another with whom he is in 
a confidential relationship as to the purchase price 
an interest therein, 
eountable as a trustee for such other person;*? 


9 


at his option,”! 
of faith, 


enforced.*® Broadly speaking, 


of property, acquires 


person seeking such advantage will 
not be permitted to retain it; and this 
is true regardless of the existence of 
actual fraud, undue influence, or coer- 
cion, and even though the transaction 
could not have been impeached if 
such confidential relation had not ex- 
isted. Pulfrey v. Wid, 173 N.E. 87, 
340 Ill. 553; Housewright v. Steinke, 
158 Ill. 138, 326 Ill. 398; Schaffer v. 
Letcher, 226 P. 384, 99 Okl. 188. 


[ce] Withholding materia] informa- 
tion.—(1) Where several persons en- 
ter into an agreement to acquire min- 
ing property in equal interests, one 
party to contribute experience and 
service in inspecting the mining prop- 
erty, a corporation to be formed if he 
approved the mining property, and 
the person inspecting the property, in 
violation of his agreement, withholds 
from the one agreeing to furnish the 
money the fact that the property is of 
great value, appropriating the inter- 
est of such person py advancing the 
purchase price himself, an implied 
trust arises as effectually as if the 
absent member had actually furnished 


the consideration to purchase the 
property. Miller v. Walser, 181 P. 
437, 42 Nev. 497. (2) If a person 


standing in a special relation of trust 


and confidence to another has in- 
formation concerning property, and 
contracts with the other, and does 


not disclose his exclusive knowledge, 
he may be held as a _ constructive 
trustee. Rose v. First Nat. Bank, 219 
Paro 93) OKL» 1205 


[d] Procurement of lease by per- 
son in confidential relation to lessee. 
—Even though a lessee of property 
may have no absolute right to the re- 
newal of his leaSe against the will of 
the lessor, courts of equity recognize 
his reasonable expectancy of a re- 
newal as a property right or .asset, 
and if one standing in a fiduciary or 
quasi-fiduciary relation to a lessee 
secures a renewal of the lease, or a 
new lease, to himself, a court of 
equity will treat him as holding the 
lease in trust for the original lessee. 
Gower v. Andrew, 59 Cal. 119; Davis 
v. Hamlin, 108 Ill. 39, 48 Am.R. 541; 
Consumers Co. vy. Parker, 227 Ill.App. 
552; Horn Pond Ice Co. v. Pearson, 
166 N.E. 640, 267 Mass. 256; BWssex 
Trust Co. v. Enwright, 102 N.E. 441, 
214-Mass. 507, 47 L.R.A.N.S. 567; 
Robinson v. Jewett,.22 N.E. 224, 116 
N.Y. 40; Thayer v. Leggett, 168 N.Y. 
S. 64, 180 App.Div. 802; Southern Ex- 
press Co. vy. Pritchett, 102 S.B. 616, 
179 NiCe 411. Hill vec Stampni, (Tex: 
Commn.App.) 290 S.W. 522 [rev (Civ. 
App.) 284 S.W. 237]. 


[e] Trustee under void instrument 
receiving proceeds of a sale of prop- 
erty, supposedly comprehended by 
such trust instrument, with the in- 
tention of denying the rights of the 
persons entitled to such proceeds, is 
a constructive trustee thereof for 
such persons. Casey v. Casey, 146 N. 
Y.S. 348, 161 App.Div. 427, 13 Mills 
46; Lipsitz v. First Nat. Bank, (Tex. 
Commn.App.) 293 S.W. 563 [aff (Civ. 
App.) 288 S.W. 609, and mod reh on 
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Thus | the owner of a 


he is ae- | terests.34 


W. 490). 


{f] Cotenant.—Where the owner 
of an undivided one half of a tract of 
land conveys it by quitclaim deed to 
his codOwner because of confidential 
relations existing between them,: and 
under such circumstances that the 
grantee ought not, according to the 
rules of equity, hold the benefits 
thereof, equity will raise a trust by 
construction and convert the grantee 
into a trustee of the legal title. Koe- 
foed v. Thompson, 102 N.W. 268, 73 
Neb. 128. 


\ 

{g] Landlord and tenant.—Where 
land sold for taxes at a public sale is 
purchased by one having possession 
as a tenant, the latter, 
holding under him who are not pur- 
chasers without notice, will be treat- 
ed in equity as trustees of the land- 
lord. Waggener v. McLaughlin, 33 
Ark. 195. But see Robinson v. Eagle- 
Picher /Liead Co., 297%, RP. 69%, 132 Kan: 
860, 75 A.L.R. 840 (holding that there 
is no such relation of confidence be- 
tween a sublessor and a sublessee, 
standing to one another in the rela- 
tion of landlord and tenant, as to 
raise a constructive trust, where the 
lease is of mining property, and does 
not prohibit assignment or subleasing 
without the lessor’s consent, and the 
circumstances are such that the sub- 
lessee may properly deal with his 
sublessor at arm’s length and without 
involving any agency or trust or spe- 
cial confidence). 


{h] Purchaser at judicial sale.— 
(1) Where a purchaser at a judicial 
sale sustains a confidential relation 
to the owner of the property sold, 
equity will impress a trust upon it 
for the benefit of such owner. Carr 
v. Graham, 57 S.E. 875, 128 Ga. 622. 
(2) Constructive trust as arising up- 
on purchase of property at judicial 
sale in general see supra §§ 221, 225. 


[i] Creditor acting for other cred- 
itors.—The purchase, on foreclosure, 
of real estate by a creditor acting for 
himself and the other creditors of the 
owner of such real estate, impresses 
a trust upon such real estate in favor 
of the trustee’s cocreditors. WHisert 
v. Bowen, 102 N.Y.S. 707, 117 App. Div. 
488 [aff 85 N.E. 1109, 191 N.Y. 544}. 


{j] Surety preventing principal 
from performing obligation.—Where 
a surety which agrees to advance 
money in connection with the pur- 
chase of certain property by the prin- 
cipal, for which it is bound as surety, 
and in a certain contingency is to re- 
ceive a conveyance of such property, 
to operate the same, account for the 
proceeds, and, when reimbursed, to 
reconvey to its principal, by refusing 
to make agreed payments causes the 
property to be resold and obtains the 
title from the court, it takes and holds 
the same as a trustee only, and is sub- 
ject to a suit by the principal for an 
accounting, end to enforce the trust 
in accordan :\ with the agreement. 
Smith v. U. S. Fidelity & Guaranty 
Co., 162 BY 15; 88" C:C. Ay 669: 


[k] Commissioner for sale of prop- 


other grounds (Commn. App.) 296 S.]erty.—(1) Where a commissioner, to 


and parties | 
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where one makes use of an influential or confidential 
relation which he holds toward the owner of prop- 
erty to obtain title thereto from him upon more ad- 

rantageous terms than he could otherwise obtain it, 
equity will convert him into a trustee ;** and where 


part interest in property obtains 


title in his own name to the whole thereof, he is 
a trustee for his codwners as to their respective in- 
Likewise, property with respeet to which 
one stands in a fiduciary relation ordinarily cannot 


whom the estate of one dying insol- 
vent is committed for sale and dis- 
tribution, seeks to derive a personal 
profit from the purchase of claims re- 
ferred to him, he is chargeable as a 
trustee. Titherington v. Hodge, 81 
Ky. 286, °5 Ky.L. 211. (2) Whereva 
commissioner for the sale of real es- 
tate of an infant transfers proceeds 
of a sale to a third person, the latter 
becomes a Gonstructive trustee hold- 
ing the amount transferred to him for 
the benefit of the infant, and is not 
merely indebted to the commissioner 
for the amount so transferred. Pope 
v. Prince, 52 S.E. 1009, 105 Va. 209. 

Particular relations as confidential 
see infra § 229. 


Transactions between trustee and 
eect que trust in general see infra 
§ 522. 

29. Steinbeck v. Bon Homme Min. 
Cong lee) Hiu833), 8) iC. CrAy Bais iniae 
v. Comstock, 121 F. 620, 57 C.C.A. 646, 
GLa ReA. 276 eLrev (115) Bye 7651: 


Establishment and enforcement of 
trust in general see infra §§ 873-1006. 


30. Richtman v. Watson, 136 N.W. 
COE DO, Wasa OSE 


31. Noble v. Noble, 99 N.E. 631, 255 
Ill. 629; Stahl v. Stahl, 73 N.E. 319, 
214 Ill. Uayi, 68 L.R.A. 617, 105 Am.S.R. 
101, 2 Ann. Cas. 774. See Orr v. Perky 
Inv. Co., 118 P. 19, 65 Wash. 281 (hold- 
ing that, where ‘defendants, employ- 
ing plaintiff to sell certain real estate, 
agreed to pay him one half of the 
commissions to be received by them 
for such _ sale, falsely representing 
that they w ould receive a cash com- 
mission, whereas in fact they were, 
under agreement with the owner of 
the realty, to receive, and subsequent- 
ly did receive, a lot of land much 
greater in value than the commissions 
represented, defendants were trustees 
for plaintiff of one half of the lot so 


neces). And see cases infra notes 
2~3 
32. U.S.—Jenkins v. Eldredge, 13 


F.Cas.No. 7,266, 3 Story 181. 


Ala.—Johnston v. Little, 37 So. 592, 
141: Ala. 382. 


Colo.—Hudson vy. Wageley, 260 P. 
1017, 82 Colo. 416; Schwab v. Wage- 
ley, 250 P. 156, 80 Colo. 199. 


D.C.—Ferguson yv. Bateman, 1 App. 
Di C2 793 


Ill.—Lyon v. Taylor, 49 Ill.App. 639. 

Mo.—Hunter v. Hunter, 50 Mo. 445. 

Okl.—Ewing v. Ewing, 126 P. 811, 
33 Okl. 414. 

Or.—Kroll v. Coach, 78 
P. 900, 45 Or. 459. 

3S. Lawley v. Hise oan 212, P: 
526, 61 Utah 298. 


34. U.S.-——Turner v. ar. 14 8S. 
St. he 150 U.S. 578, 37 L.lsd. 1189. 


P. 397, 80 


E. a5 161 Ga. 403. 


Mont.—Brundy vy. Mayfield, 
1067, 15 Mont. 201. 


Okl.—Cassidy v. Hornor, 208 P. 775 
86 Okl. 220. 


38 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


v. Coleman, 131 S. ~ 
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be purchased and held by him for his own benefit, as 
against the cestui que trust;** but this rule is sub- 
ject to the exception that an agent or trustee may 
lawfully buy the property of his principal or cestui 
que trust at a judicial sale, brought about by a 
third person, which he has no part in proeuring and 
over which he ean exercise no control,*® and it 
does not apply where property held by one trustee 


TRUSTS 


is purchased by another and distinct trustee of other 


Pa.—Sherman v. Herr, 69 A. 899, 220 
Pa. 420. 

Tex.—Pyron v. 
App.) 288 S.W. 725. 


See Meheula v. Hausten, 29 Hawaii 
304 (holding that, where one recovers 
the whole amount of fire insurance 
upon a house of which he owned only 
a half interest, he becomes a trustee 
of half of the insurance for the own- 
er of the other half interest). 


[a] Part owner of mining 
obtaining patent in his own 
without the knowledge of the 
owners becomes a trustee for them, 
and equity will enforce a trust in 
their favor. Turner v. Sawyer, 14 8. 
CEAG2F 150. US 508, 37 La. 11895 


Brownfield, (Civ. 


claim 
name 
other 


Brundy v. Mayfield, 88 P. 1067, 15 
Mont: 201. 
35. U.S.—Prevost v. Gratz, 19 F. 


Cas.No. 11,406, Pet.C.C. 364 Lrev on 
other grounds 6 Wheat. 481, 5 L.Ed. 
311]. 

Del.— Bradford v. Vinton, 153 A. 
678, 17 Del.Ch. 261; Downs v. Rick- 
ards, 4 Del.Ch. 416. See Williams v. 
Williams, 116 A. 131, 13 Del.Ch. 143 
(recognizing the rule, but holding that 
no trust can arise where the owner 
arranges with the,agent for the latter 
to take title to a part of the former’s 
land as compensation for procuring a 
purchaser of the remainder of the 
land). 

La.—Assunto v. Coleman, 
318, 158 La: 537. 

Minn.—King v. Remington, 29 N. 
W. 352, 36 Minn. 15. 


Mo.—Witte v. Storm, 139 S.W. 384, 
236 Mo. 470. 


N.H.—-Martin v. Moulton, 
504. 

Pa.—Chorpenning’s Appeal, 32 Pa. 
315, 72 Am.D. 789; Beeson v. Beeson, 
9 Pa. 279; Fisk v. Sarber, 6 Watts 
&S. 18. 

S.D.—Sawyer v. Issenhuth, 141 N. 
W. 378, 31 S.D. 502. 


104 So. 


8 N.H. 


Tex.—Raper v. Parmenter, (Civ. 
App.) 1 S.W.(2d) 343. 
Compare Lichtenberg v. Burdell, 


281 P. 518, 101 Cal.App. 20 (holding 
that an executor, who is also a lega- 
tee of a specific legacy, cannot be held 
a constructive trustee because of his 
sale of the property so bequeathed to 
him and his concealment of a part- 
nership relation with the purchaser 
thereof, where the estate is fully sol- 
vent, and he was therefore rightfully 
entitled to the property bequeathed 
to him, the estate in no wise suffering 
injury or loss by reason of his con- 
duct with respect to his own specific 
legacy). 

[a] Question of fraud not involv- 
ed.—‘“‘The rule which disables one 
occupying a confidential or fiduciary 
relation, in respect to property the 
subject of a sale, from purchasing 
for his own benefit, and regarding him 
as a trustee if he do purchase, is ab- 
solute, and looks to no other facts 
than the relation and the purchaser. 
. . . The rule is entirely independ- 
ent of the fact whether any fraud has 
intervened. It is to avoid the neces- 
sity of any such inquiry that the rule 
takes so general a form.” King v. 


pee LOE 29 N.W. 352, 358, 36 Minn. 
ap 

[b] Consideration paid and hon- 
esty of intent immaterial.—The rule 
Stated in the text is inflexible, and 
applies without regard to the consid- 
eration paid, or the honesty of intent 
of the purchaser. Chorpenning’s Ap- 
peal, 32 Pa. 315, 72 Am.D. 789. 


Individual interest or profit of trus- 
tee in general see infra §§ 520-523. 


Purchase. by trustee from himself 
see infra §§ 642-646. 

36. Allen vy. Gillette, 8 S.Ct. 1331, 
127 'U.S. 589, 32 L.Ed. 271; Steinbeck 
v. Bon Homme Min. Co., 152 F. 333, 81 
CC. Ay 44; Prevostv.. Gratz do" BY 
Cas.No. 11,406, Pet.C.C. 364 [rev on 
other grounds 6 Wheat. 481, 5 L.Id. 
311]; Chorpenning’s Appeal, 32 Pa. 
315, 72 Am-D. 789: "Fisk v. Sarber, 6 
Watts & S. (Pa.) 18. 

37. Bradford y. Vinton, 153 A. 678, 
17 Del.Ch. 261. 


38. Boone v. Chiles, 10 Pet. (U.S.) 
177, 9 L.Ed. 388; Howe v. Howe, etc., 
Ball Bearing Co., 154 F. 820, 83 C.C.A. 
536; Steinbeck v. Bon Homme Min. 
Cory U2 Rass3 8 OC. Ae 44 Wi. ve 
Detroit Timber, etc., Co., 131 F. 668, 
6 CICA ay Fatt 216 S:Cti(2825. 200 7U:S. 
321, 50 L.Ed. 499]; U. S. v. Northern 
Pac. “Ry. Cou vobih. esos sini. CAs 2.90 
[aff 20 S.Ct. 706, 177 U.S. 435, 44 L. 
Ed. 836]; U.S. v. Winona, etc., R. Co., 
CE ABY, O48) tha CECvA 49.6. Patieli? iS. Ce. 
368, 165 U.S. 468, 41 L.Ed. 789]; Kinne 


v. Webb, 54 F. 34, 4.C.C.A. 170; Bar- 
bour v. Sampson; 165 N.E. 14, 266 


Mass. 180; Kendall v. Webster, 14 B. 
Cc. 390. And see cases infra notes 39, 
40. 


39. Ala.—Cantrell v. Cantrell, 59 
So. 652, 178 Ala. 273. 
Ark,—Glover v. Glover, 240 S.W. 


716, 183 Ark. 167; Langford v. Searcy 
College, 83 S.W. 944, 73 Ark. 211. 


Cal.—Perreau v. Perreau, 106 P. 
728, 12 Cal.App. 122. 
Del.—Bradford v. Vinton, 153 A. 


678, 17 Del.Ch. 261. 


Tll.—Neagle v. McMullen, 165 N.E. 
605, 334 Ill. 168; Winkelman y. W.in- 
kelman, 138 N.E. 637, 307 Ill. 249. 
Compare Pyatt v. Riley, 106 N.B. 830, 
265 Ill. 324 (holding that, where a 
widow was trustee under her hus- 
band’s will for the sole purpose of 
liquidating the mortgage indebtedness 
of the estate, her purchase of a cer- 
tificate of sale under execution of 
lands of her son did not, by reason 
of her limited trusteeship, inure to 
the benefit of the son). 


Iowa.—Arends vy. Frerichs, 184 N.W. 
650, 192 Iowa 285 [petition for reh 
dism 186 N.W. 457, 192 Iowa 1318]. 


Kan.—Clester v. Clester, 135 P. 996, 
90 Kan. 638. 


Ky.—Walker v. Maddox, 173 S.W. 
137, 162 Ky. 784. 


N.Y.—Palmer v. 
478, 235 N.Y. 367. 


N.D.—Wehe v. Wehe, 175 N.W. 366, 
44 N.D. 280; Williams v. Nierenberg, 
115 N.W.- 510. 

»Pa.—Gassner v. Gassner, 124 A. 483, 


280 Pa. 313; Ireland v. Ireland, 90 A. 
9138, 244 Pa. 498. 


Taylor, 139° NiE. 


property held for the same ecestui.?* 
chargeable as a 
fiduciary relation unless he has been guilty of some 
wrong;** and so ordinarily no trust arises, on ac- 
count of a confidential relation, where there is no 
fraud or abuse of confidence or influence,*® or where 
the confidential relationship has terminated before 
the transaction by which the property is acquired.*™ 
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One is not 
trustee, however, on account of a 


Utah.—Cranney v. McAllister, 101 


P. 985, 35 Utah 550. 


See Hugster v. Eugster, 104 A. 135, 
89 N.J.féq. 531 (apparently applying; 
the rule). 

Compare Anderson v. Crum, (Mo. 
App.) 210 S.W. 907 (holding that, 
where plaintiff sends money to de- 
fendant to purchase, certain securi- 
ties for plaintiff, and defendant de- 
posits the money in bank to his 
own account and purchases the se- 
curities and pays for them out of 
his own funds, but fails to deliver 
them until they have become worth- 
less, the money is not recoverable by 
plaintiff on the theory of a construc- 
tive trust, the deposit of the money 
and the payment with defendant’s 
own funds amounting to the use of 
plaintiff's money in making the pur- 
chase as contemplated by plaintiff); 
Barth v. Koetting, 75 ~W. 395, i 
Wis. 242 (holding that, as a cashier 
in good faith can borrow money of 
the bank, as well as any other person, 
where a cashier of a solvent bank, 
with the consent of the stockholders 
and directors, bought larid and bor- 
rowed> money from the bank to pay 
the purchase price, no trust arose up- 
on the land in favor of the bank). 


[a] Transaction will be subjected 
to careful scrutiny with the view of 
determining whether the person in 
whom the confidence was reposed or 
in whom controlling influence rested 
used his position to take advantage 
himself; but the mere existence of a 
confidential relationship does not ren- 
der the parties incapable of entering 
into a transaction with respect to the 
trust property. Bradford vy. Vinton, 
153 A. 678, 17 Del.Ch. 261. 


In case of purchase by fiduciary of 
property to which trust relates see 
supra note 34 [a]. 

40. U.S.—Gaines v. Chew, 167 F. 
630. See Bacon v. Hennessey, 35 F. 
174) [atl 11 SiC aie si Usa 185 saedae 
Hd. 605] (holding that one who has 
contracted to purchase land and re- 
fuses to complete the contract on ac-- 
count of a defect in the title cannot 
be heard to assert a trust against 
one to whom the property is subse- 
quently resold and who clears up the 
title, the fiduciary relation between 
the original purchaser and his ven- 
Sey abode been terminated by him- 
self). 


Ala.—Brainard v. Singo, 51 So. 522, 
164 Ala. 353. 


1ll.— Stanford v. Mann, 47 N.E. 314,. 
LGR OD COs 

Ind.—Koehler v. Haller, 
527, 62 Ind.App. 8. 

Ky.—Conant’s Adm’r vy. Mason, 279 
S.W. 1098, 212 Ky. 692. 

Mich.—George Poy v. Allan, 204 N. 


W. 82, 231 Mich. 472 [aff reh 209 N.W. 
588, 285 Mich. 515]. 


Okl.—Brady v. Vernor, 280 P. 600, 
138 Okl. 120. 


Wash.—Carson_ vy. 
J111, 98 Wash. 476. 


See Evans v. Barlow, 114 So. 253, 94 
Fla. 498 (holding that, where an op- 
tion to purchase land is duly canceled, 
and a new and different agreement is 


112 N.E. 


Wiley, 167 P 
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[§ 227] (b) Breach of Faith by Agent.*! 
the general rule relating to the violation of a con- 
an agent undertak- 
ing any business or the performance of any serv- 
ices for another is disabled in equity from dealing 


fidential or fiduciary relation,*? 


TRUSTS 
Under 


with the subject matter of the agency upon his own 


entered into between the vendor and 
one of the original vendees, and the 
purchase is consummated by such 
vendee, there is no trust relation be- 
tween him and the vendees who did 
not participate in the new agree- 
ment). 


Compare Learned v. Haley, 34 Cal. 
608 (holding that, where one is em- 
ployed as attorney for another to in- 
stitute judicial proceedings for the 
acquisition of title to certain lands, 
of which the client subsequently hbe- 
comes the purchaser at judicial sale, 
and after the relation of attorney and 
client has ceased the attorney discov- 
ers a fatal defect in the proceedings, 
and thereafter negotiates the pur- 


chase of the property from its owner, 


by a new client, neither the attorney 
nor the new client is a trustee for the 
former client). 


[a] Rule applied.—One whose of- 
fer, made through an agent, to lease 
certain premises has been refused, for 
whatever reason, cannot impress a 
.trust on a lease subsequently made to 
such agent in his individual capacity, 
in the absence of fraud, collusion, or 
other infirmity in the refusal. George 
Poy v. Allan, 204 N.W. 82, 231 Mich. 
51a] [aff reh 209 N.W. 588, 235 Mich. 


41. Principal and agent as in con- 
fidential relation see infra § 229 text 
and note 838. 


42. See supra § 226. 

43. U.S.—Massie v. Watts, 6 
Cranch 248, °3' Ia Bds 81s Cook \v: 
Plage, 255. 195. 

Ala.—Compton vy. Collins, 67 So. 395, 
190 Ala. 499; Enslen vy. Allen, 49 So. 


430, 160 Ala. 529. 

Alaska.—Elliott v. Elliott, 3 Alas- 
ka 352; Thompson v. Burk, 2 Alaska 
249; Copper River Min. Co. v. Mc- 
Clellan, 2 Alaska 134. . 


Ark.—Wofford v. Twin City Brick 
ferrite Co., 41 S.W.(2d) 1079, 184 Ark. 


Cal.—Webster v. King, 33 Cal. 348. 


Kan.—Fisher v. Krutz, 9 Kan. 501; 
Krutz v. Fisher, 8 Kan. 90. 


Ky.—Hoge v. Kentucky River Coal 
Corporation, 287 S.W. 226, 216 Ky. 


. 


La.—McClendon vy. Bradford, 7 So. 
78, 8 So. 256, 42 La.Ann. 160. 


Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374. 


N.J.—Rogers v. Genung, 74 A, 478, 
G6 Ni J-HG:. 306 [rev 71 A. 230,75) Nid. 
Hq. 13, and motion to am remittitur 
on other grounds gr (Ch.) 76 A. 233]. 
Compare De Vita v. Loprete, 72 A. 
1007, 75 N.J.Wq. 418 [aff 77 A. 536, 77 
N.J. iq. 533. Ann.Cas.1912A 362] (hola- 
ing that where two persons, for a suf- 
ficient consideration, become agents 
for each other for the procurement of 
a municipal contract, but one of them 
procures it in his own name and un- 
der it conducts an active business with 
his own capital and labor and at his 
own risk, the case is not within the 
rule that a court of equity will impose 
a trust upon the subject matter of an 
agency contract for the benefit of the 
defrauded principal). 


N.M.—O’Neill v. Otero, 113 P. 614, 
15 NEM. 70%. 


WN.Y.—Legniti v. Mechanics & Met- 


als Nat. Bank of New York, 173 N.Y.S. 
814, 186 App.Div. 105; Densmore vy. 
Searle, 39 N.Y.S. 948, 7 App.Div. 45; 
Jackson v. Sternbergh, 1 Johns.Cas. 
153. Compare Beatty v. Guggenheim 
Exploration Co., 122 N.E. 378, 225 N.Y, 
380 (dictum, that an agent who breaks 
a covenant not to engage in some oth- 
er business does not, as a matter of 
course, become chargeable as a trus- 
tee for the profits of the pee 
venture). 


Pa.—Allen v. Sarshik, 148 A. 25, 299 
Pa. 257; Everly v. Harrison, 31 A. 
668, 167 Pa. 355. See Williams v. Fry, 
o%, A. 701, 252 Pa. 495 (apparently rec- 
ognizing the rule); Forbes v. Kendig, 
20 Pa.Dist. 83 (recognizing the rule). 


S.D.—Dorman v. Crooks State Bank, 
225 N.W. 661, 55 S.D. 209, 64 A.L.R. 
614; Johnson v. Knappe, 123 N.W. 857, 
24 S.D. 407. 


Tex.—Wethered vy. 
143. 


Wash.—Ackerson v. Elliott, 165 P. 
899, 97 Wash. 31. 


Wis.—Krzysko v. Gaudynski, 242 N. 
W. 186, 207 Wis. 608. 


Compare Dudney v. Wilson, 21 S.W. 
(2d) 615, 180 Ark. 416 (holding that 
any violation or miscarriage of an 
agent’s trust must defeat or prevent 
the purpose of the trust before the 
principal can follow any property de- 
rived therefrom by the agent); Doyle 
v. Murphy, 22 Ill. 502, 74 Am.D. 165 
(holding that money delivered by one 
person to another to pay debts of the 
former, but which is converted by 
the latter to his own use, is not to 
be deemed held in trust for the person 
by whom it is so delivered, where 
there is no confidential relation be- 
tween the parties other than the con- 
fidence on the part of the one that the 
other will use the money to pay the 
debts); Kennedy vy. Keating, 34 Mo. 
25 (holding that, where an agent to 
collect the rent and profits of proper- 
ty of his principal which is subject 
to a reversion to a third person on 
particular conditions purchases such 
reversionary interest with his own 
funds at a public sale, he will not be 
held a trustee thereof for his prin- 
cipal unless the purchase was made 
under an agreement with the princi- 
pal that it should be bought or held 
for his benefit). 


And see cases infra notes 44-49. 


{a] Locating lands or mines.—An 
agent who locates public lands or 
mines for himself, which he ought to 
locate for his principal, is, in equity, 
a trustee for his principal. Massie v. 
Watts, 6 Cranch (U.S.) 148, 3 L.Ed. 
181; Elliott v. Elliott, 3 Alaska 352; 
Thompsen y. Burk, 2 Alaska 249; Cop- 
per River Min. Co. v. McClellan, 2 
Alaska 134; O’Neill v.,Otero, 113 P. 
614, 15 N.M. 707; Wethered vy. Boon, 
17 ‘Dex, 243. 


{[b] Agent acquiring pecuniary ad- 
vautage to himself (1) through the 
medium of his confidential character 
is accountable as a constructive trus- 
tee for such profits to his principal or 
employer. Compton y. Collins, 67 So. 
395, 190 Ala. 499; Tarbox v. Tarbox, 
89 A. 194, 111 Me. 374. (2) Under Civ. 
Code § 2219, making one who volun- 
tarily assumes a relation of personal 
confidence with another a trustee, and, 
under § 2229, prohibiting the use of 


Boon, 17 Tex, 
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account or for his own benefit, and it he does at- 
tempt so to deal in his own name he will be deemed 
a constructive trustee for his principal.** 
an agent having charge of lands of his principal 
acquires a tax title thereto,** or purchases an out- 


Thus, if 


trust property by the trustee for his 
own benefit, if defendant, in purchas- 
ing bonds as decedent’s ‘agent and 
with decedent’s money, receives from 
the sellers, in consideration of the 
purchase, a stuck bonus and does not 
account for it to decedent’s estate, he 
is chargeable with it as_ trustee. 
pone v. Hayes, 99 P. 172, 154 Cal. 
759. 


[c] Secret purchase by agent ad- 
vising principal to sell.—The con- 
structive trust arising from the secret 
purchase by an agent of his princi- 
pal’s property which he had advised 
the principal to sell is not affected by 
the fact that he was a mere renting 
agent, where he has invited and secur- 
ed the principal’s trust and confidence 


in him, the equitable principle govern-, 


ing constructive trusts depending, not 
upon the technical nature of the agen- 
ey or relation, but on the trust and 
confidence actually reposed in the 


agent. Ackerson vy. Elliott, 165 P. 899, 
97 Wash. 31. 
{[d] Rights acquired by failure to 


perform duties.—(1) An agent who 
acquires rights adverse to those of 
his principal by failing to perform 
the duties which he owes to the prin- 
cipal will be held to hold such rights 
or interests in trust for the latter. 
Cook y. Flagg, 255 F. 195; Dorman 
v. Crooks State Bank, 225 N.W. 661, 
55 S.D. 209, 64 A.L.R. 614. (2) Where 
an agent receives money to be applied 
to a particular purpose, and he fails 
so to apply the money, he is a con- 
structive trustee thereof. Allen vy. 
Sarshik, 148 A. 25, 299 Pa. 257. 


[e] Absence of compensation to 
agent (1) for his services, or his in- 
ability to collect his compensation, 
because the agreement was oral or for 
any other reason, does not prevent 
him from being a constructive trus- 
tee for his principal, since compensa- 
tion is not essential to the existence 
of an agency. Krzysko v. Gaudynski, 
242 N.W. 186, 207 Wis. 608. (2) Ne- 
cessity of consideration for agent’s 
services in general see Agency § 27. 


44. U.S.—Rothwell v. Dewees, 2 
Black 613, 17 L.Ed. 309; Baker v. 
epine. 2 F.Cas. No. 787, 3 Sumn. 
475. 


Ark.—Collins v. Rainey, 42 Ark. 531. 


Ill.— Peabody v. Burri, 99 N.E. 690, 
Be Ill. 592; Barton v. Moss, 32 Ill. 


Kan.—Tlisher v. nears 9 Kan. 501; 
Kkrutz v. Fisher, 8 Kan. 90. 


Ky.—Oldhams y. a 5 B.Mon. 
458. See Page v. Webb, 7 S.W. 308, 
9 Ky. L. 868 (holding that, where an 
agent was employed to take charge 
of and pay the taxes on his principal’s 
land, and the principal neglected to 
furnish him the money to pay the tax- 
es and the land was sold for delin- 
quency, the agent purchasing it, the 
title was acquired in trust for the 
principal). 

Pa.—Myers’ Appeal, 2 Pa. 463. 


W.Va.—Blake vy. O'Neal, 61 S.B. 410, 
63-W.Va. 4838, 16 L.R.A.N’S. 1147, 


See Luscombe vy. Grigsby, 11 S.D. 
408, 78 N.W. 357 (holding that, where 
an agent who foreclosed a mortgage 
for his principal was authorized to 
do so, and his only fraud consisted in 
bidding in the property in his own 


For later cases, developments and changes in the law see Annotations, same title and section Sune 
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standing or opposing title,t® or, discovering a de- 
fect in the title of his principal, makes use of such 
information to acquire a valid legal title for him- 
self,*® he will be deemed to hold such title in trust 
for his principal; and an agent buying property 
under a judgment in favor of his principal becomes 
a trustee, if he purchases for less than his prin- 
eipal’s claim.*7 Likewise an agent for the collection 
of successive mortgages, who acquires a title under 
a foreclosure of one of the earlier of them, holds 
it as a constructive trustee for the later mortga- 
gees.48 An agent who purchases his principal’s 
property at a sale made to effectuate payment of 
a claim or judgment which it is the agent’s duty 
to pay out of funds in his hands acquires no title 
to the property as against his principal, for whom 
he will be deemed to hold as trustee.*® Where, how- 
ever, one has an interest in a property prior and in 
a measure adverse to the interest of another, and 


TRUSTS 
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the other, with knowledge of the facts, places his 
interest in the hands of the one having the prior 
interest for protection, the ordinary rules governing 
trustees and cestuis que trust do not apply, the re- 
lation being at most a subservient trust or agency, 
and while good faith must be exercised by the agent 
in the management of the property or business, good 
faith does not in such case require the relinquishment 
of the agent’s interest, nor of his priority.°° 


Agent to purchase. Where a person acquires the 
legal estate in property as the agent of another, 
or upon trust and confidence that he will acquire it 
for the benefit of another, equity will imply a trust 
in favor of the latter.°1. Thus, where one employed 
to act as agent of another in the purchase of prop- 
erty takes title in himself, he will be considered in 
equity as holding the property in trust for his prin- 
cipal,°? even though he makes the purchase with his 


name, the principal need not treat the 
mortgage as unforeclosed, but may 
bring suit against the agent to enforce 
the constructive trust). 

45. Hart v. Hardman, 291 P. 538, 
145 Okl. 87; Sullivan v. Fant, (Tex. 
Civ.App.) 160 S.W. 612. 


[a] Attorney employed to clear or 
sustain title to land of his client, but 
who purchases an outstanding or op- 
posing title, holds the same in trust 
for his client. Hart v. Hardman, 291 
P. 538, 145 Okl. 87. 

46. Ringo v. Binns, 10 Pet. (U.S.) 
269, 9 L.Ed. 420; Chaffin v. Hull, 49 
ER, 524° [aff 54-2. 437, 4°C.C.A. 414]; 
Hardenbergh v. Bacon, 33 Cal. 356; 
Franks v. Morris, 9 W.Va. 664. See 
Johnson v. Knappe, 123 N.W. 857, 24 
S.D. 407 (supporting the rule stated 
in the text, and holding also that an 
agent purchasing property apparently 
subject to the right or title of his 
principal, which right or title is de- 
fective, is a trustee for the principal 
even though at the time of making 
the purchase he does not know of 
such defects), ' 


47. Eshleman yv. Lewis, 49 Pa. 410. 


48. Reese v. Wallace, 113 Ill. 589. 
49. Dodge v. Black, 53 S.W. 1039, 
21 Ky.L. 992; Witte v. Storm, 139 S. 


W. 384, 236 Mo. 470. 


50. Haag v. Baker, 97 P. 473, 78 
Kan. 437 [reh den 104 P. 856, 78 Kan. 
448]. 


51. U.S.—Manning v. Hayden, 16 
*F.Cas. No. 9,048, 5 Sawy. 360, 7 Re- 
porter 423, 424 [rev on other grounds 
1 S.Ct. 617, 106 U.S. 586, 27 L:Ed. 306]; 
Scudder v. Calais Steamboat Co., 21 
¥F.Cas. No. 12,566, 20 LawRep. 498. 

Ind.—Hitchcock v. Cosper, (App.) 
69 N.B. 1029 [rev on other grounds 
73 N.E. 264, 164 Ind. 633]. 

N.J.—Seacoast R. Co. v. Wood, 56 
A. 337, 65 N.J-Eq. 530 [aff 81 A. 1132, 
78 N.J.Eq. 298]. 

Wis.—Roller v. Spilmore, 
26. 

Man.—Davies v. Christakos, [1930] 
2 Dom.L.R. 870. 

And see cases infra notes 52-54. 

Parol agreement as to lands to be 
purchased as raising trust in general 
see supra §§ 224, 225. 

52. Ala.—Lagarde v. Anniston 
Lime & Stone Co., 28 So. 199, 126 Ala. 
496; Sanford v. Hamner, 22 So. 117, 
115 Ala. 406. 

Alaska.—Hellenthal v. 
Alaska 362. 


13 Wis. 


Sloane, 5 


616, 175 Cal. 95; Sandfoss v. Jones, 
35 Cal. 481. 

Colo.—McPherrin y. Fair, 141 P. 
472. t:5/e iCOLOM aS O-ae SCC: pw SIMILny pve 
Straub, 237 P. 149, 77 Colo. 438 (hold- 
ing that where an agent, lending his 
principal’s money for him, takes a 
note therefor payable to himself, he 
holds such note in trust for his prin- 
cipal). 

Fla.—Quinn v. Phipps, 113 So. 419, 
93 Fla. 805, 54 A.L.R. 1173; Boswell 
v. Cunningham, 13 So. 354, 32 Fla. 277, 
21 L.R.A. 54. 

Ga.—Chastain v. Smith, 30 Ga. 96. 

Tl).— Strain v.’ Hinds, 115 N.E. 563, 
277 Ill. 598; Follansbe v. Kilbreth, 65 
Am: Di 690" Tl b22. 

Kan.—Rose v. Hayden, 10 P. 554, 35 
Kan. 106, 57 Am.R. 145. 

Ky.—Hoge v. Kentucky River Coal 
Corporation, 287-°S.W. 226; 216 Ky. 51. 
See Adams’ Adm’r v. Wells, 156 S.W. 
407, 153 Ky. 768 (applying the rule). 

Mich.—Wales v. Newbould, 9 Mich. 
45. 

Minn.—Nester v. Gross, 69 N.W. 39, 
66 Minn. 371. 

Miss.—Lampkin v. 
So. 578, 117 Miss. 658. 

Neb.—Johnson v. Hayward, 103 N. 
W. 1058, 107 N.W. 384, 74 Neb. 157, 5 
L.R.A.N.S. 112. 

N.J.—Harrop v. Cole, 95 A. 378, 85 
N.J.Eq. 32 [aff 98 A. 1085, 86 N.J.Eq. 
250]; Seacoast R. Co. v. Wood, 56 A. 
337, 65 N.J.Eq. 530 [aff sub nom 81 
Are, L325. 578, Neds 1298). nenton 
Ups Co. v. McKelway, 8 N.J.Eq. 
84. 

N.Y.—Beatty v. Guggenheim Explo- 
ration Co., 122 N.E. 378, 225 N.Y. 380; 
Safford v. Hynds, 39 Barb. 625. See 
Maltz v. Westchester County Brew- 
ing Co., 140 N.Y.S. 521 [rev on other 
grounds 146 N.Y.S. 52, 161 App.Div. 
933] (holding that an agent taking in 
his own name a lease negotiated for 
his principal becomes a trustee there- 
of for the latter). 

Ohio.—Topper Bros. 
Ohio N.P.N.S. 177. 

Pa.—kKern v. Smith, 139 A. 450, 290 
Pa. 566. 


S.D.—Bailey v. Colombe, 188 N.W. 
208, 45 S.D. 443. 

Va.—Jackson v. Pleasanton, 29 S.E. 
680, 95 Va. 654; Wellford v. Chancel- 
lor, 5 Gratt. (46 Va.) 39. 

Wash.—Kennedy y. Anderson, 94 P. 
661, 49 Wash. 14. 


Wis.—Krzysko v. Gaudynski, 242 N. 


McCreight, 78 


v. Bohn, 12 


Cal.MacDermot v. Hayes, 170 P.! W. 186, 207 Wis. 608. 


[65 C. J.—31] 


Eng.—Lees v. Nuttall, 1 Russ.&M. 
53, 5 Eng.Ch. 53, 39 Reprint 21, Taml. 
282, 12 Eng.Ch. 282, 48 Reprint 112. 


B.C.—Kendall v. Webster, 15 B.C. 
268 [rev 14 B.C. 390]. 


See Harris v. Warner, 203 N.W. 
279, 199 Iowa 1000 (holding that, 
where the principal sends a note and 
mortgage owned by him to his agent 
for renewal, and the agent takes the 
renewal in his own name, a construc- 
tive trust arises); Restino v. Tafuri, 
(R.I.) 114 A. 177 (holding that, where 
an agent employed to purchase land 
took title in his own name, and con- 
veyed part only to his principals, in- 
ducing them, who were ignorant of the 
English language, to believe that he 
had conveyed the whole, he held the 
balance of the property in trust for 
such principals); Miller v. Hime- 
baugh, (Tex.Civ.App.) 153 S.W. 338 
(holding that, where one gives his 
agent money to be used in building a 
house on the principal’s land, and the 
agent uses the money to build a house 
on his own land, a constructive trust 
arises); Taylor v. Taylor, 85 S.E. 
652, 76 W.Va. 469 (holding that one 
who receives money from a landowner 
to redeem the land from tax sale, but 
who, instead of redeeming, takes an 
assignment of the purchase from the 
tax purchaser and procures a tax deed 
to be made to himself, will be deemed 
to hold the legal title as trustee for 
the owner, the same principle apply- 
ing as where one given money to pur- 
chase property for another takes title 
in his own name). 


[a] Officers and agents of corpo- 
rations.—(1) The president of a cor- 
poration, who buys land and has it 
conveyed to himself, will be consid- 
ered as holding it as trustee for the 
corporation, where it had previously 
selected him to negotiate with the 
vendor to procure the land for the 
corporation. Trenton Banking Co. v. 
McKelway, 8 N.J.Eq. 84. (2) Where 
the president and secretary of a cor- 
poration know that the latter has 
2. lease on certain land and a contract 
for its purchase, it is a breach of the 
trust arising out of their fiduciary re- 
lation for them to purchase such land 
for their own use, and equity will hold 
them trustees thereof for the benefit 
of the corporation. Lagarde v. An- 
niston Lime & Stone Co., 28 So. 199, 
126 Ala. 496. (3) Where a contractor, 
in purchasing lots for building a rail- 
road, buys certain lots for terminal 
purposes in the same manner that he 
purchased the right of way and built 
the road as projected, ‘so as to embrace 
and enter the terminal, which lots 
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own money,°? in such ease being entitled, in con- 
nection with the enforcement of the trust, to reim- 
bursement of his proper expenditures.°* 


Agent to sell. One who takes title to real estate 
under a parol agreement to sell the same as an 
agent, and sells it and receives the money therefor, 
is liable to the grantor for the proceeds;°? and one 
who, after land has been conveyed to him to be 
sold, mortgages it and receives the proceeds may be 
compelled to reconvey the land in the same condi- 
tion as when it was conveyed to him.*® 


Fraudulently inducing conveyance for own bene- 
fit. Where an agent fraudulently induces his prin- 
cipal to convey land to another, really for the bene- 
fit of the agent, and without, the knowledge of the 
principal, the effect is to create a trust in favor 
of the principal by operation of law.°* 


Unauthorized use of principal’s funds or proper- 
ty.°’ Where an agent employs the money or prop- 
erty of his principal in the purchase of lands, with- 
out the consent of the latter, taking the title in his 
own name or in the name of a third person, a trust 


thus become an essential part of the 
road, he is precluded from asserting 
that the terminal properties did not 
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to be acting for his principal did not 
raise a trust, where he did not thereby 
obtain the land at a reduced price, and 
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of the legal estate will arise by operation of law;°° 
and it is immaterial in such case whether the mon- 
ey of the principal was used at the time of, or subse- 
quent to, the purchase.®® It is essential, however, 
that the use of the principal’s money for this pur- 


pose, or the taking of title by the agent in his own’ 


name or in the name of a third person, should be 
unauthorized or fraudulent;*! and so where, after 
the agent has purchased lands with the principal’s 
money and has taken title in his own name or in the 
name of a third person, the principal ratifies and 
confirms such transaction, such ratification has the 
effect of a previous authorization for such purchase, 
and a constructive trust in such lands will not arise 
in favor of the principal, there being no want of 
authority on the part of the agent to make the pur- 
chase nor fraudulent use of the principal’s money.®* 
Where money is collected by an agent and deposited 
in a bank to his own account, such deposit is 1m- 
pressed with a trust in favor of his prineipal.®? 

[§ 228] (c) What Constitutes Confidential or 
Fiduciary Relation—aa. In General. In general, a 
confidential relation,®* or fiduciary relation,®® the 


at own sale as constructive trustee see 
supra § 236 text and note 35. 


58. Stolen or embezzled property 


become a part of the road, and setting 
up a personal right therein. Seacoast 
R. Co. v. Wood, 56 A. 337, 65 N.J.Eq. 
530 [aff 81 A. 1132, 78 N.J.Eq. 298]. 
(4) Where, before actual organiza- 
tion of a corporation, an incorporator, 
who subsequently becomes president, 
agrees with his associates to purchase 
a site for the plant of the corporation, 
and that the sum paid therefor shall 
be credited on his subscription, and 
after organization he purchases the 
site pursuant to previous negotiations 
with the owner, taking the deed in his 
own name without the corporation’s 
knowledge, and subsequently he en- 
ters on the site as general manager 
of the corporation, and, by its a 
ity, and with its money, erects there 
a plant for it, he holds the legal title 
in trust for the corporation. Nester 
v. Gross, 69 N.W. 39, 66 Minn. 371. 
Right of purchasing agent to pur- 
chase for self in general see Agency 
§ 362. : 
53. Alaska.—Hellenthal v. Sloane, 
5 Alaska 362. 


Cal.—Sandfoss v. Jones, 35 Cal. 481. 


Colo.—McPherrin v. Fair, 141 P. 
472, 57 Colo. 333. 


Fla.—Quinn y. Phipps, 113 So. 419, 
93 Fla. 805, 54 A.L.R. 1178. 

Kan.—Bryan v. McNaughton, 16 P. 
57, 38 Kan. 98; Rose v. Hayden, 10 P. 
554, 35 Kan. 106, 57 Am.R. 145. 


Ky.—Hoge v. Kentucky River Coal 
Corporation, 287 S.W. 226, 216 Ky. 51. 


Neb.—Johnson v. Hayward, 103 N. 
W. 1058, 107 N.W. 384, 74 Neb. 157, 5 
TROAGNES diL2. 


N.J.—Harrop v. Cole, 95 A. 378, 85 
Been 82 [aff 98 A. 1085, 86 N.J.Eq. 
250]. 

Pa.—Schrager v. Cool, -70 A. 889, 221 
Pa. 622. 

S.D.—Bailey v. Colombe, 188 N.W. 
203, 45 S.D. 443; Morris v. Reigel, 101 
N.W. 1086, 19 S.D. 26. 

Wis.—Krzysko v. Gaudynski, 
W. 186, 207 Wis. 608. 

Compare Garrow v. Davis, 15 How. 
(U.S.) 272, 14 L.Ed. 692 (holding that, 
where an agent used his own funds, 
the fact that he represented himself 
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where the principal had no particular 
right to purchase the land). 


But see Kendall v. Mann, 1i Allen 
(Mass.) 15 (holding that it must be 
shown that it was distinctly agreed 
before the purchase that the money 
advanced by the agent was to be 
treated as a loan to the principal, in 
order to raise a constructive trust). 


[a] “The controlling question 
- is not whether the principal 
advanced the purchase-money or not, 
but it is whether in equity and good 
conscience the agent who in fact pur- 
chased the property with his own 
money in his own name, in violation 
of his agreement with his principal 
and:-in abuse of the confidence reposed 
in him by his principal, can be allowed 
to retain the fruits of his perfidy.” 
Rose v. Hayden, 10 P. 554, 35 Kan. 
LOCA EUS oT Are ae 


[b] Fact that agent has previously 
negotiated for purchase by himself, 
before the inception of the agency, 
does not prevent him from being a 
constructive trustee for his. princi- 
pal when he takes the title in his own 
name, ‘“McPherrin -v.)) Hair; 14" PB 
472; 57 Colo. 333: 


[c] Money advanced considered a 
loan.—‘‘Where the agent furnishes the 
purchase-money with the consent of 
the principal, it will be considered as 
a loan, and the agent will hold the 
property purchased in trust for his 
principal, and as a security to himself 
for the money advanced by him.” 
Rose v. Hayden, 10 P. 554, 35 Kan. 106, 
117, 57 Am.R. 145. See to same ef- 
fect Sandfoss v. Jones, 85 Cal. 481. 


Operation of statute of frauds see 
supra § 217. 


54. Johnson vy. 
1058, 107 N.W. 
A.N.S. 112. 

55. Logan v. Brown, 95 P. 441, 20 
Okl. 334, 20 L.R.A.N.S. 298. 

56. Danielson y. Albers, 160 N.W. 
734, 38 S.D. 185. 

57. Moore v. Mandlebaum, 8 Mich. 
433; Sawyer v. Issenhuth, 141 N.W. 
878, 31 S.D. 502; Raper v. Parmenter, 
(Tex.Civ.App.) 1 S.W.(2d) 343. 

Agent or other fiduciary purchasing 


Hayward, 103 N.W. 
384, 74 Neb. 157, 5 L.R. 


and avails thereof as held in trust see 
supra § 220 text and notes 56—59. 


53. Ala.—Long v. King, 23 So. 534, 
117 Ala. 428; Lehman v. Lewis, 62 
ee 129; Preston v. McMillan, 58 Ala. 


Cal.—Wells v. Robinson, 13 Cal. 133. 
Ilowa.—Moore v. Scruggs, 109 N.W. 
205, 131 Iowa 692, 117 Am.S.R. 437; 


Bellinger v. Collins, 90 N.W. 609, 117 
Iowa 173. 


Ky.—Foushee v. Foushee, 173 S/W. 
1115, 163 Ky. 524. 


papuch. Fisher v. Fobes, 22 Mich. 


Minn.—Shearer v. Barnes, 136 N.W. 
861, 118 Minn. 179; Gilbert v. Hewet- 


son, 82 N.W. 655, 79 Minn. 326, 79 Am. 
S.R. 486. 


, Okl.—Choctaw, O. & ‘G. Rv'Gonyv:. 
Sittel, 97 P. 3638, 21 Okl. 695. 


Tenn.—Preston v. Moore, 180 S.W. 
320, 183 Tenn. 247, L.R.A.1916C 578. 


Wis.—Wisdom y. Wisdom, 145 N.W. 
126, 155. Wis. 434. 


[a] In Louisiana, however, it is 
held that no right or title to the lané@ 
is acquired by, or belongs to, the prin- 
cipal by reason of the purchase by his 
agent, although the agent may be 
compelled to account to the principal. 
Su agossion of Prescott, 127 So. 611, 170 

a Dy 


66. Long v. King, 23 So. 534, 117 
Ala. 428. 


61. Longe v. eae supra; 
v. Whaley, 71 Ala. 159. 


62. Long v. King, 23 So. 534, 117 
Ala. 423. See Wisher vy. Fobes, 22 
Mich. 454 (recognizing the rule, but 
holding the’ ratification insufficient 
vue the facts of the particular 
case). 


63. British North America Bank v: 
Freights, etc., of The Hutton, 127 F, 
859 [aff 137 F. 534, 70 C.CA. ed 
United Nat. Bank Vv. ‘Weatherby, IoN 
Y.S. 3, 70 App.Div. 279. 


64. Generally see Confidential Re- 
Nation o12).C6. J.) p 42d, 


ais Generally see Fiduciary §§ 8- 


Whaley 


For later cases, developments and changes in the law see Annotations, same title and section ritanben, 
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§§ 228-299] 


two terms being ordinarily used interchangeably,°*® 
within the meaning of the rule that a constructive 
trust arises from the abuse or violation of such a 
relation,®? exists wherever confidence is reposed on 
one side and there is a resulting superiority and in- 
fluence on the other.®8 It has been said that there 
is no invariable rule which determines the exist- 
ence of a confidential relationship,®® but that ordi- 
narily there must be not only confidence of the one 
in the other, but also on the part of the former some 
inequality, dependence, weakness, want of knowl- 
edge, or other conditions giving to the latter some 
advantage over the former.?° So a mere habit or 
practice on the part of one person of relying on 
another for advice does not establish a confidential 
relation between them,*! nor does the mere fact that 
two persons are friends,*” and no such relation arises 
from the mere transfer by one person to another of 
property as security for a debt or obligation.7? The 
fiduciary or confidential relation upon which a con- 
structive trust may be founded is not limited, how- 


6s. Dick v. Albers, 90 N.E. 683, 243 
Til. 231, 134 Am.S.R. 369. : 


67. See supra § 226. 
"68. Neagle v. McMullen, 165 N.E. 


ven 
105 Mo. 604. 
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ties over the other). 


Ruhl v. Mott, 
Cal. 668; Lewis v. Ziegler, 16 S.W. 862, 
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ever, to conventional trusteeships and other recog- 
nized legal relations of trust and confidence,’* but 
exists wherever in fact one has the confidence of 
and influence over another;7® and, on the other 
hand, confidential relations, within the meaning 
of the rule as to constructive trusts, do not neces- 
sarily exist between two persons who for certain 
purposes are trustee and cestui que trust,’® nor be- 
tween persons who have negotiated a trust agree- 
ment which is abandoned or cancelled before it be- 
comes effective.?* No person can obtrude his trust 
or his secrets upon another, so as to impose upon 
the latter any duties or obligations as a fiduciary 
with respect thereto;7® but where one by implica- 
tion invites the bestowal of confidence, a breach 
thereof may give rise to a constructive trust."® 


[§ 229] bb. Particular Relations as Confidential. 
Persons in confidential or fiduciary relations, with- 
in the meaning of the rule as to constructive trusts,®° 
ordinarily include those standing toward one an- 


sonal.” Quinn v. Phipps, 113 So. 419, 
422, 93 Fla. 805, 54 A.L.R. 1173. 


76. Englestein v. Mintz, 177 N.E. 
p! 746, 345 Ill. 48; W. B. Foshay Co. v. 


53 BP. 304, 120 


605, 334 Ill. 168; Rubin v. Midlinsky, 72. Rubin v. Midlinsky, 152 N.E.}| Mercantile Trust Co., 220 N.W. 551, 
Ab AUN HOH oe LF ak eer iot PRS AA NUE EG. 175 Minn. 115. 

art & Co. v. Marcus, 207 N.Y.5. 685, 73. Brown y. Anderson, 30 S.BE. 412, “s. 

wan Be: paces a ee eset Ms aa 104 Ga. 30. Pu es epee Sia ene Ae eo ioe i 
198 N.W. aan S4 Mich 159 Guiding 74  U.S.—Stoehr y. Miller, 296 F.| form tthe foundation of a construc- 
v -W. , , SPA as tive trust, does not exist in the case 


that a court of equity can and should 
recognize a disparity of intellectual 
force, ability, and business experience 
between the parties, and the dominant 
position of one with respect to the 
other). 


[a] Other statements of the rule. 
—(1) A fiduciary or confidential rela- 
tionship may exist where trust and 
confidence are reposed by one person 
in another, who, as a result, gains an 
influence and superiority over the first. 
Duncan v. Dazey, 149 N.E. 495, 318 Ill. 
500. (2) A fiduciary relation exists 
where there is a special confidence 
reposed in one who in equity and good 
conscience is bound to act in good 
faith and with due regard to the in- 
terests of the one reposing the con- 
fidence. Neagle v. McMullen, 165 N. 
E. 605, 334 Il]. 168; Roecher v. Story, 
5 P.(2d) 205, 210, 91 Mont. 28 [quot 
Cc. J.J. (8) A fiduciary relation exists 
in all cases in which influence has 
been acquired and abused, or in which 
confidence has been reposed and be- 
trayed. . Gray v. Hafer, 2 Ohio N.P. 
Nest 841. 84) Al person 18% said’ to 
stand in a fiduciary relation to another 
when he has rights and duties which 
he is bound to exercise for the benefit 
of that other person. Dick v. Albers, 
90 N.E. 683, 243 Ill. 231, 134 Am.S.R. 
369; Koehler v. Haller, 112 N.H. 527, 
Bee, Ge ulnd.App. § [cit Cyc: 


69. Koehler v. Haller, supra; Yus- 
ter v. Keefe, 90 N.E. 920, 46 Ind.App. 
460. 

70. Koehler vy. Haller, 112 N.E. 527, 
62 Ind.App. 8; Yuster v. Keefe, 90 
N.E. 920, 46 Ind.App. 460. See New- 
ell y. Halloran, 250 P. 986, 68 Utah 
407 (holding that the doctrine of fidu- 
eciary relationship, as a basis for a 
constructive trust, rests upon the 
principle of inequality between the 
parties, and implies a position of su- 
periority occupied by one of the par- 
ties over the other). Compare Roech- 
er v. Story, 5 P.(2d) 205, 91 Mont. 28 
(where the court observed that the 
view has been taken that every fidu- 
ciary relation implies a condition of 
superiority held by one of the par- 


-E. 487, 345 Ill. 617; 


Cal.—Bradley Co. v. Bradley, 173 P. 
1011, 37 Cal.App. 263. 

Fla.—Quinn vy. Phipps, 113 So. 419, 
93 Fla. 805, 54 A.L.R. 1178. 

Hawaii.—Meheula vy. Hausten, 29 
Hawaii 304. 


Ill.—Catherwood v. Morris, 178 N. 
Kochorimbus v. 
Maggos, 154 Ni) 235, 323 Il, 510; 
oe v. Wilton, 91 N.E. 492, 244 Ill. 


Neb.—Nebraska Power Co. v. Koen- 
ig, 1389 N.W. 8389, 93 Neb. 68. 


Tenn.—Preston v. Moore, 180 S.W. 
320, 133 Tenn. 247, L.R.A.1916C 578. 


75. Fla.—Quinn v. Phipps, 113 So. 
419, 93 Fla. 805, 54 A.L.R. 11738. 


Hawaii.i—Meheula v. Hausten, 29 
Hawaii 304. 


Ill. Catherwood v. Morris, 178 N. 
BE. 487, 845 Tl. 617; Kochorimbus v. 
Maggos, 154 N.H. 235, 323 Ill. 510; 
Beach v. Wilton, 91 N.E. 492, 244 Ill. 
413; Dick v. Albers, 90 N.E. 683, 243 
Ill. 231, 134 Am.S.R. 369; Stahl v. 
Stahl, 73 N.E. 319, 214 Ili. 131, 68 L. 

‘ 617, 2 Ann.Cas. 774, 105 Am.S.R. 
101. 


Neb.—Nebraska Power Co. v. Koen- 
ig, 139 N.W. 839, 93 Neb. 68. 


N.Y.—M. L. Stewart & Co. v. Mar- 
cus, 207 N.Y.S. 685, 124 Misc. 86. 


Okl.—Ewing v. Ewing, 126 P. 811, 
33 Okl. 414. 

Tenn.—Preston v. Moore, 180 S.W. 
320, 133 Tenn. 247, L.R.A.1916C 578. 


[a] Actual, not nominal, relation 
of parties material—It is not the 
nominal, but the actual, relation of 
the parties that must be examined in 
determining whether there is a rela- 
tion of trust and confidence between 
them. M. L. Stewart & Co. v. Marcus, 
207 N.Y.S. 685, 124 Misc. 86. 


[b] “he test is whether or not 
the relation is in fact shown to exist. 
The origin of the confidence is im- 
material, and the relation may be le- 
gal, moral, social, domestic, or per- 


of a mere naked or dry trust where 
the trustee has no duty to perform 
and stands in no relation of influence 
over the cestui que trust. Englestein 
v. Mintz, 177 N.E. 746, 345 Ill. 48. (2) 
Naked or dry trust defined see supra 
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[b] Corporation issuing securities 
and trust company underwriting and 
selling them under a trust agreement 
are not in a fiduciary relationship 
such as to give rise to a constructive 
trust upon the subsequent partici- 
pation by the trust company in bank- 
ruptcy proceedings against the cor- 
poration. W. B. Foshay Co. v. Mer- 
cantile Trust Co., 220 N:.W. 551) 175 
Minn. 115. 


[c] Where vendor in sale contract 
is trustee of title and vendee trustee 
of purchase money.—Even where the 
rule is established that in a contract 
of sale the vendor is to be regarded 
as a trustee of the naked title for the 
benefit of the vendee, and that the 
vendee is to be regarded as trustee 
of the purchase money for the benefit 
of the vendor, there is not necessarily 
such relation of confidence between 
them that an abuse or violation may 
give rise to a constructive trust. 
Beetle v. Mintz, 177 N.E. 746, 345 


77. W. B. Foshay Co. v. Mercan- 
Ale Trust Co., 220 N.W. 551, 175 Minn. 

oO. 

78. M. L. Stewart & Co. v. Marcus, 
207 N.Y.S. 685, 124 Misc. 86. 


79. M. L. Stewart & Co. v. Marcus, 
supra. 
[a] Bank inviting disclosures by 


prospective borrower.—Banks present 
a constant invitation to intending 
borrowers to disclose business secrets 
and confidences, and a bank receiving 
such confidences from a prospective 
borrower cannot regard them as hav- 
ing been obtruded upon it or given 
without its consent to receiving them. 
M. L. Stewart & Co. v. Marcus, 207 
N.Y.S. 685, 124 Misc. 86. 


80. See supra § 226. 
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other in relation of attorney and client,®1 or those | whose relation to each other is that of partners,®* 


Sl. U/S'—Orman vi) North —Ala- 
bama Assets Co., 204 F. 289; Stan- 
wood v. Wishard, 128 F. 499; De 


Chambrun v. Cox, 60 F. 471, 9 C.C.A. 
86. See Hunt v. Orr, 246 F. 252, 158 
C.c.A. 412 (recognizing the rule). 


Ala.—Davis v. Hendrix, 68 So. 863, 
192 Ala. 215. See Brainard v. Singo, 
51 So. 522, 164 Ala. 353 (recognizing 
the rule). 


Cal.—Gaver 
LO Cals 12:3; 
15, 122) Cal: 
Haley, 34 Cal. 
rule). 

Colo.—O’Byrne v. McNeill, 7 P.(2d) 
956, 90 Colo. 226. 

D.C.—Dahlgren v. Dahlgren, 55 
App.D.C. 52, 1 F.(2d) 755 [cert den 45 
S.Ct. 125, 266 U.S. 626, 69 L.Ed. 475]. 


Fla.—Bolles v. O’Brien, 59 So. 133, 
63> Mla. 3425 (354. 

Ga.—Holmes v. Holmes, 33 S.E. 216, 
106 Ga. 858. 

Idaho.—Ainsworth v. Harding, 128 
P. 92, 22 Idaho 645. 


Il..—Dick vy. Albers, 90 N.E._ 683, 
243 Ill. 231, 134 Am.S.R. 369; Roby 
v. Colehour, 25 N.E. 777, 135 Ill. 300 
[aff 13 S.Ct. 47, 146 U.S. 153, 36 L.Ed. 


922] 

Iowa.—Healy v. Gray, 168 N.W. 
222, 184 Iowa 111; Byington v. Moore, 
17 N.W. 644, 62 Iowa 470. See Kock 
v. Burgess, 156 N.W. 174, 158 N.W. 
534, 176 Iowa 493 (recognizing the 
rule, but holding that where the hold- 
er of a mortgage institutes foreclo- 
sure proceedings, and, being an at- 
torney, becomes attorney for the re- 
ceiver appointed to take charge of 
the mortgaged property and the rents 
and profits, and thereafter purchases 
the property at sheriff’s sale under 
the foreclosure proceedings, he is not 
to be regarded as a trustee for the 
mortgagor or the grantee of the eq- 
uity of redemption, since he does not 
acquire his title through the receiver 
whom he represents, but obtains it 
through a foreclosure as he has a 
right to do). 

Ky.—Phillips v. Phillips, 80 S.W. 
826, 26 Ky.L. 145, 81 S.W. 689, 26 Ky. 
L, 415. 


Va barly, a2liiabsroo4. 
Kofoed v. Gordon, 54 P. 
314. See Learned v. 
608 (recognizing the 


La.—Brigham v. Newton, 22 So. 


777, 49 La.Ann. 1539. 


Mass.—Rolikatis v. Lovett, 100 N. 
EH. 748, 213° Mass. "545. Compare 
Dunne v. Cunningham, 125 N.E. 560, 
234 Mass. 332 (holding that, where 
an attorney purchases property in 
which his clients are interested, at a 
judicial sale thereof, with their con- 
sent in order that he may get pay for 
his services rendered them as an at- 
torney, no trust arises in their fa- 
vor). 

Mich.—Oviatt v. Smith, 197 N.W. 
535, 226 Mich. 253. 


pan eemee meron v. Lewis, 56 Miss. 


Mo.—Gebbeken v. Growney, 205 S. 
W. 721; Connecticut Mut. L. Ins. Co. 
v. Smith, 22: S.W. 623, 117 Mo. 261, 38 
Am.S.R. 656; Addison v. Cope, 243 S. 
W. 212, 210 Mo.App. 569. See Barnes 
v. Imhoff, 162 S.W. 152, 254 Mo. 217 
(recognizing the rule). Compare Ew- 
ing v. Parrish, 128 S.W. 538, 148 Mo. 
App. 538 (holding that, where prop- 
erty is being sold at foreclosure sale, 
and the mortgagor decides not to at- 
tempt to bid it in or protect his in- 
terests, no trust arises from a pur- 
chase of the land by the mortgagor's 
attorney in his own interests); Ew- 
ing v. Parrish, 128 S.W. 538, 148 Mo. 
App. 492 (holding that, where an at- 
. torney’s clients held a second trust 


deed on land about to be sold under 
the first trust deed for default, but 
decided not to purchase the land to 
protect their trust deed, the attorney 
could buy the land for his own bene- 
fit and by so doing did not become 
a trustee for his clients). 

Neb.—Olson v. Lamb, 76 N.W. 433, 
56 Neb. 104, 71 Am.S.R. 670. 


N.J.—Vaiden v. Edson, 98 A. 635, 85 
a 65 [aff 95 A. 980, 85 N.J.Haq. 
184]. 

N.Y.—Yeoman v. Townshend, 26 N. 
Y.S. 606, 74 Hun 625. 

N.D.—White Earth Creamery Co. 
v. Edwardson, 191 N.W. 622, 49 N.D. 
394; Hackney v. Lynn, 147 N.W. 263, 
27 N.D. 458; Boynton v. Lynn, 147 
N.W. 263, 27 N.D. 457; Hoerr v. Lynn, 
147 N.W. 263, 27 N.D. 449; Patterson 
Land Co. v. Lynn, 147 N.W. 256, 27 
N.D. 391 [motion den 175 N.W. 211, 
44 N.D. 251]. 

Okl.—Wolfe v. Bass Furniture & 


Carpet. Co., 13) Pi(20)s7895, lb2e Ok 
25 Harte ve nardman, 290 Pao sse 
£45 TOK. 875 


Pa.—Bell v. Parrell, 5 Pa.Dist.&Co. 
387; Brady v. Maynard, 23 Leg.Int. 
276 [rev on other grounds 24 Leg. 
Int. 220, 300]. 


R.I.—Stephens vy. Dubois, 76 A. 656, 
31 R.I. 138, 140 Am.S.R. 741. 


Tex.—Home Inv. Co. v. Strange, 195 
S.W. £49, 109 Tex. 342 [rev (Civ.App.) 
152 S.W. 510, and mod reh on other 
grounds 204 S.W. 314, 109 Tex. 342 
(reformed 207 S.W. 307, 109 Tex. 
842)]; Sherwood v. South, (Civ.App.) 
29 S.W.(2d) 805; Porterfield v. Tay- 
lor; (Cin. Appt). 171 SuW. os hoeses bane 
dell v. Cotton, (Civ.App.) 146 S.W. 
719; Randell v. Robinson, (Civ.App.) 
146 S.W. 717; Henyan v. Trevino, 
(Civ.App.) 137 S.W. 458. 


Va.—Path Hardwood Lumber Co. 
v. Back Creek Mountain Corporation, 
125 S.B. 213, 140 Va. 280. 


Wash.—Carson y. Fogg, 
34 Wash. 448. 


W.Va.—Jackson v. Strader, 56 S.E. 
177, 61 W.Va. 161. 


Compare Adams v. Woods, 194 S. 
W. 849, 128 Ark, 441 (holding that the 
mere fact that one purchasing prop- 
erty at a commissioners’ sale is an 
attorney at law and appeared in the 
action for the purpose of procuring 
the order of sale does not make him 
a trustee for others interested in the 
property, where he appeared as a ten- 
ant in common and represented his 
own interests only). 


[a] Purchase of client’s property 
at tax sale.—Where an attorney holds 
relations toward his client fairly im- 
plying that he will charge himself 
with her business interests, his pur- 
chase of her property at a tax-sale, 
as the result of his advice, will inure 
to the client, subject to the obligation 
to reimburse the attorney his expens- 
es incident to the purchase and man- 
agement of the property. Brigham 
v. Newton, 22 So. 777, 49 La.Ann. 1539. 


[b] Pendency of suit.—To charge 
a person as trustee by reason of his 
purchase of land, on the theory that 
when he purchased he was attorney 
at law for a party claiming the land 
in a suit involving it, it must appear 
that he was attorney during the pend- 
ency of the suit as to such land. 
Jackson vy. Strader, 56 S.B. 177, 61 
W.Va. 161. 


[c] Client as trustee for attorney. 
—Where one employs an attorney to 
recover certain land, conveying to 
him an interest in the cause of ac- 
tion aS compensation for his services, 


U6e Pablo; 


and afterward the client without the 
attorney’s knowledge procures a con- 
veyance to himself of the title to such 
land from the holder thereof, he holds 
the same as a constructive trustee 
for the attorney to the extent of the 
latter’s interest. Porterfield v. Tay- 
lor, (Tex.Civ.App.) 171 S.W. 793. 


Relation of attorney to client in 
general see Attorney and Client §§ 
206-236. 

82. U.S.—Stoehr v. Miller, 296 F. 
414; Cascaden v. Dunbar, 157 F. 62, 
84 C.C.A. 566 [cert den 29 S.Ct. 682, 
212 U.S) 5.72) 53 da Wd. 3656). 


Ark.—Edlin v. Moser, 5 S.W.(2d) 
923;°176 Ark. 1107. 

Cal.—Thompson v. Thompson, 267 
Pj. 375,91 CalApp. 5b45) Dimityvave 


Dixon, 241 P. 905, 74 Cal.App. 714; 
Mattern v. Canavan, 86 P, 618, 3 Cal. 
App. 493. See McMillen v. Olmsted, 
259 P. 1104, 85 Cal.App. 656 (recog- 
nizing the rule). 

Tll.—Hand v. Allen, 128 N.E. 305, 
294. Ill. 85; Roby v. Colehour, 25 N: 


-| i. 777, 185 Ill. 300 [aff 13 S.Ct. 47, 146 


U.S. 153, 36 L.Ed. 922]. 


Md.—Levin v. Hurwitz, 129 A. 218, 
148 Md. 242. 


Minn.—Merritt v. Joyce, 135 N.W. 
820, 117 Minn. 235; Hodge v. Twitch- 
ell, 23 N.W. 547, 33 Minn. 389. 


Mont.—Mather v. Musselman, 257 
P. 427, 79 Mont. 566. See Hisenberg 
v. Goldsmith, 113 P. 1127, 42 Mont. 
563 (recognizing the rule). 


N.J.—Shaler v. Trowbridge, 28 N. 
J. Hq. 595, 


Ohio.—Wade v. De Hart, 159 N.E. 
838, 26 Ohio App. 177. 


Okl.—Wells v. Shriver, 197 P. 460, 
81 OKl. 108. 


Pa.—Sherman v. Herr, 69 A. 899, 
220 Pa. 420; Blaylock’s Appeal, 73 Pa. 
146. Compare Shoe v. Ziegler, 28 A. 
298, 159 Pa. 461 (holding that, where 
a son of a member of a firm embez- 
zled partnership funds, and was pros- 
ecuted criminally and sued civilly on 
account thereof, and a judgment re- 
covered against him by the firm, and 
the father, having lent the son mon- 
ey for counsel fees and taken a sec- 
ond mortgage on land of the son, pur- 
chased the land at foreclosure sale by 
the first mortgagee, he did not hold 
the title as a trustee for the firm, in 
the absence of anything to indicate 
bad faith toward the firm). 


S.C.—Manship v. Newton, 77 S.E. 
941, 94 S.C. 260. 


Tex.—Dial v. Martin, (Civ.App.) 37 
S.W.(2d) 166; Smith y. Green, (Civ. 
App.) 243 S.W. 1006. 

Wis.—In re Durant’s Estate, 215 
N.W. 584, 194 Wis. 275; Weirich v. 
Dodge, 77 N.W. 906, 101 Wis. 621. 


See Sisemore v. Pelton, 21 P. 667, 


17 Or. 546 (apparently recognizing 
the rule). 
[a] Rule applied.—(1) Where one 


who is interested as partner of the 
owner of land in the profits of its 
sale, and who is also the attorney and 
legal adviser of such owner, buys in 
the latter’s title at execution sale, he 
holds the title so acquired in trust for 
himself and his partner. Roby v. 
Colehour, 25 N.E. 777, 135 Ill. 300 
[aff 13 S.Ct. 47, 146 U.S. 153, 36 L.Ed. 
922]. (2) Where a partner fraudu- 
lently appropriates money of the 
partnership to the purchase of poli- 
cies of life insurance payable to his 
wife, she may be charged as a trus- 
tee for the partners. Shaler v. Trow- 
bridge, 28 N.J.Eq. 595. 


For later cases, developments znd changes in the law see Annotations, same title and section number, 


all 
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principal and agent,®* guardian and ward,** or 
executor or administrator and heir, 


{[b] Members of mining partner- 
ship (1) as distinguished from a true 
partnership, are not in a confidential 
relation to one another, merely by vir- 
tue of such partnership. Bissell v. 
Foss, & S.Ct-851, 114 °U:S. 252, 29°. 
Ed. 126. (2) Mining partnerships 
generally see Mines and Minerals §§ 
796-812. 

Relation between partners in gen- 
eral see Partnership §§ 209-228. 


83. Stoehr v. Miller, 296 F. 414; 
Gower v. Andrew, 59 Cal. 119; Quinn 
v. Phipps, 113 So. 419, 93 Fla. 805, 54 
A.L.R. 1173; Spar Mountain Mining 
Co. v. Schwerin, 137 N.B. 245, 305 I11. 
309; Dick v. Albers, 90 N.E. 6838, 243 
D-231, 134 Am-S. RR: 8695" Davis! 'v. 
Hamlin, 108 Ill. 39, 48 Am.R. 541. 

[a] Even though agency is that of 
mere volunteer the rule applies that 
the principal and agent are in a con- 
fidential or fiduciary relationship as 
respects the creation of a construc- 
tive trust. Spar Mountain Mining Co. 
v. Schwerin, 137 N.E. 245, 305 Ill. 309. 

Breach of faith by agent as giving 
rise to constructive trust see supra § 
227. 

Relation of principal and agent in 
general see Agency §§ 353-475. 

$4, Ala.—Lee v. Lee, 67 Ala. 406. 
See Cawthorn v. McCraw, 9 Ala. 519 
(recognizing the rule). 

Ark.—McLaughlin v. 
W. 259, 150 Ark. 347. 

Cal.—Mitchell v. Dunn, .294 P. 386, 
211 Cal. 129; Montgomery v. Rauer, 
57 P. 894, 125 Cal. 227. 

Hawaii.—Kapiolani Estate, Ltd., v. 
Atcherley, 21 Hawaii 411. 


Ill.—Dick v. Albers, 90 N.E. 683, 
243 Ill. 231, 134 Am.S.R. 369; Verble 
v. Dillow, 75 N.E. 1046, 218 Ill. 537 
Metropolis First Nat. Bank v. Leech, 
69 N.E. 890, 207 Ill. 215. See Rogers 
v. Simmons, 55 Ill. 76 (recognizing the 
rule). 

Kan.—Hicks v. Sage, 180 P. 780, 
104 Kan. 723; Clingman v. Hill, 178 
P. 243, 104 Kan. 145. 

Miss.—Wooldridge v. Campbell, 61 
Miss. 634. 

Mo.—In re Kelley’s Estate, 255 S.W. 
1064, 213 Mo.App. 492. Compare Koyl 
v. Lay, 187 S.W. 279, 194 Mo.App. 291 
[reh den 196 S.W. 433, 194 Mo.App. 
291] holding that no trust arises 
out of the guardianship relation, but 
only a contractual obligation, where 
on final settlement by a guardian the 
wards acknowledge receipt of the 
balance due them, without receiving 
anything, on the ‘guardian’ s promise 
to pay them in the future). 


N.J.—Markley v. Camden Safe De- 
posit, ete., Co., 69 A. 1100, 74 N.J.Eq. 
279. 

N.Y.—Rebesher v. Rebesher, 126 N. 
Y.S. 572. 


oy ae v. Dunn, 270 P. 46, 132 
Okl. 

ae fem arniuse v. Union Bub: Co. 
62 Ae 219, 13. Noo. oGs, 141) cAm.S oR: 
623, 2 L.R.A.N.S. 993 (recognizing the 
rule). 

{a] Conservator of money of in- 
competent, who invests the money in 
land and takes title thereto in him- 
self, thereby creates a trust in favor 
of his ward, who may follow the mon- 
ey into the land. Verble v. Dillow, 75 
N.E. 1046, 218 Tl. 537. 


[b] It is not essential that legal 
guardianship shall exist, it being suf- 
ficient, as a basis for a constructive 
trust, that the relation subsists in 
fact. Kapiolani Estate, Ltd., v. Atch- 
erley, 21 Hawaii 411. 


Morris, 234 S. 


TRUSTS 


or distributee.®® 
beneficiary, 


Guardian and ward in general see 
Guardian and Ward 28 C.J. p 1047. 


85. U.S.—Diamond vy. Connolly, 251 
KY 2345163) ©. Clan, S90rf cent demr3o) s. 
CUT Are ae mmUSw Olen Coun uC ta cele 
Compare Allen v. Gillette, 8 S.Ct. 
1331, 127 U.S. 589, 32 L.Ed. 271 (hold- 
ing that an executor who, at the fore- 
closure sale under a mortgage given 
by one of the devisees of her interest 
in the testator’s estate, purchases the 
same for himself, there being no trace 
of fraud in the matter, does not hold 
the property in trust for her). 

Ala.—Powell v. Powell, 80 Ala. 11, 
See Schloss & Kahn v. Brightman, 70 
So. 670, 195 Ala. 540 (recognizing the 
rule). 

Ark.—Williford v. Williford, 143 S. 
W...132, 102 Ark. 65. 

Cal.—Murphy v. Farmers’ & Mer- 
chants’ Bank of Los Angeles, 63 P. 
368, Val, 16d Calais swing erter iv. 


Wingerter, 11). P: 853, Tl, Cal., 105; 
Monk v. Morgan, 192 P. 1042, 49 Cal. 
App. 154. 


Del.—Metropolitan Life Ins. Co. v. 
O’Donnell, 102 A. 163, 11 Del.Ch. 404 
[inod 95 A. 289, 11 Del.Ch. 4]. 


Fla.—Anderson y. Northrop, 12 So. 
318, 30 Ela. 612- 


Iowa.—Schneider, v. Schneider, 98 
N.W. 159, 125 Iowa 1. 


Kan.—Alumbaugh v. Hedges, 265 P. 
50, 125 Kan. 449. 


Ky.—Walker v. Carter, 
270; 9 208 Keys 197% 


Mass.—Supreme Council A. L. of 
eA v. Perry, 5 N.E. 634, 140 Mass. 
oO ° 


Mich.—Carrier v. Heather, 29 N.W. 
38, 62 Mich. 441. 


Minn.—Arnold v. Smith, 140 N.W. 
748, 121 Minn. 116. 


Mo.—Stoff v. Schuetze, 
139, 293 Mo. 635. 


N.J.—Cook v. Jack, 81 A. 1110, 78 
N.J.Eq. 584; Van Alstyne v. Brown, 
78 A. 678, 7% N.J.Eq. 4553; Johns v. 
Norris, 27 N.J.Eq. 485. Compare Hen- 
drickson v. Hendrickson, 4 A. 665, 41 
N.J.Eq. 375 (holding that, where the 
assets of an estate were insufficient 
to comply with a contract made by 
the decedent before his death for the 
purchase of land, and the administra- 
tor, being a son of the decedent, 
thereupon purchased the land with 
his own money, no trust arose in fa- 
vor of other heirs, since upon the fail- 
ure or inability of the estate to com- 
plete the contract the vendor was 
free to sell the land to anyone else). 


N.Y.—Merrick v. Waters, 63 N.E. 


270 S.W. 


240 S.W. 


T1917) Nie os aiViane eLornes v. 
Fonday 5 Johns.Ch. 388. 

Okl.—Turner vy. Turner, 125 P. 730, 
34 Okl. 284. 


Or.—Wells v. Wood, 263 P. 54, 125 
Or. 38. 


Pa.—Irwin v. Monongahela River 
Consol. Coal & Coke Co., 86 A. 491, 
238 Pa. 558. 


ieee ee v. Wolfe, 11 Heisk. 


Tex.—Arrington v. McDaniel, 
(Commn.App.) 14 S.W.(2d) 1009 [mod 
(Civ.App.) 4 S.W.(2d) 262]; Storer 
Mme 20 S.W. 852, 1 Tex.Civ. App. 


Wis.—Leach v. Leach, 26 N.W. 754, 
65 Wis. 284; Gillett v. Treganza, 13 
Wis. 472. 


See Stianson vy. Stianson, 167 N.W. 
237, 40 S.D. 322, 6 A.L.R. 280 (where 
the trust arising out of a violation 
of his duties by an administrator is 
referred to by the court as ‘a result- 
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Persons in family relations, such 


as those of husband and wife,*® or those of parent 


ing or involuntary trust’). 

Compare Hardy v. Hardy, 100 S.E. 
101, 149 Ga. 371 (recognizing the rule, 
but holding that where a guardian 
buys land with funds borrowed in his 
personal capacity, no trust attaches 
thereto because he subsequently re- 
pays the loan with guardianship 
funds, unless the money was borrow- 
ed with intention to repay it from 
guardianship funds and thereby vest 
title in the guardian personally free 
from the trust which would have 
arisen had he made the purchase with 
guardianship funds originally); Ray 
v. Commissioners of Izurham County, 
14 S.E. 646, 110 N.C. 169 (holding that 
where a testator had only a life estate 
in certain land, the purchase of the 
reversion after his death by his ex- 
ecutor raised no constructive trust). 


[a] Rule applied.—(1) Where an 
administrator buys lands of his de- 
cedent, sold under a decree foreclos- 
ing a vendor’s lien, and subsequently 
purchases the decree, the heirs may 
claim the benefit in the latter pur- 
chase as being made for the estate, 
and also elect to claim the benefit of 
the former. Powell v. Powell, 80 Ala. 
11. (2) Where an executor enforces 
a vendor’s lien inuring to his testa- 
tor’s estate, and at the judicial sale 
purchases the property, and takes the 
title to himself individually, without 
accounting for the amount bid by him 
for the same at such sale, the pur- 
chase is in trust, and inures to the 
benefit of the heirs at law. Anderson 
v. Northrop, 12 So. 318, 30 Fla. 612. 
(3) Where an administrator, knowing 
that his intestate held certain partly 
paid school lands in trust for third 
parties, allows the same to be for- 
feited, and acquires a patent in his 
own name on the resale, equity will 
compel a conveyance by him to the 
real parties in interest. Carrier v. 
Heather, 29 N.W. 38, 62 Mich. 441. 


Fiduciary capacity of executors and 
administrators in general see Execu- 
tors and Administrators § 387. 


86. Ala.—Manning v. Pippen, 5 So. 
572, 86 Ala. 357, 11 Am.S.R. 46. 


Ariz.i—MacRae v. MacRae, 294 P. 
280, 37 Ariz. 307. 


Ark.—Remshard v. Renshaw, 143 S. 
W. 1092, 102 Ark. 309. 


Calli tauricella v. Lauricella, 118 
P. 430, 161 Cal. 61;. Hayne v. Her- 
mann, 32 P. 171, 97 Cal. 259; Jackson 
v. Jackson, 29 P. 957, 94 Cal. 446; 
Brison v. Brison, 17. Ps 689, 75 Cal. 
525, 7Any.SeR: 189: Hassey v. Wilke. 
55 Cal. 525; Ford v. Ford, 186 P. 164, 
44 Cal.App. 415; Heinrich v. Hein- 
rich, 84 P. 326, 2 Cal.App. 479; 


Colo.—Brown vy. Johanson, 194 P. 
943, 69 Colo. 400. 


Ill.—Crysler v. Crysler, 161 N.E. 
97, 330 Ill. 74; Kern v. Beatty, 107 N, 
BE. 794, 267 Ill. 127. 


Ind.—Warner v. Warner, 31 N.E. 
466, 182 Ind. 213; Huffman v. Huff- 
man, 73 N.E. 1096, 35 Ind.App. 643. 
See ‘Michig ran Trust Co. v. Probasco, 
63 N.B. 255, 29 Ind.App. 109 (recog- 
nizing the rule). 


Iowa.—Stout v. Stout, 146 N.W. 
474, 165 Iowa 552, L.R.A.1915A 711, 

Ky.—Shortridge v. Shortridge, 270 
S.W. 47, 207 Ky. 790; Middleton v.' 
Beasley, 216 S.W. 591, 186 Ky. 252: 
Smith’s Ex’r v. Johns, 157 S.W. 21, 
154 Ky. 274; Chorn v. Chorn’s Adm’x,’ 
Chee 1107, 98 Ky. 627, 17 Ky.L. 


PR a a Vv. 
647, 156 Md. 516. 

Mass. 
N.E. 921, 


Leupold, 144 A. 


102 
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and ehild,’* or those of brothers, sisters, or broth- 
ers and sisters,8* and others bearing a family re- 
lation to one another,®® are also ordinarily to be 


Greene, 92 N.E. 715, 206 Mass. 561, 138 
Am.S.R. 407. 
Mich.—Ridky _v. Ridky, 
229, 226 Mich. 459. 
Minn.—Cisewski v. Cisewski, 152 N. 
W. 642, 129 Minn. 284; Laird v. Vila, 
100 N.W. 656, 93 Minn. 45, 106 Am.S. 
R. 420. ; 
Mo.—James v. Groff, 57 S.W. 1081, 
157 Mo. 402; Clay v. Walker, (App.) 
6 S.W.(2d) 961; Yates v. Richmond 
Trust Co., (App.) 220 S.W. 692; Gra- 
ham v. Wilson, 153 S.W. 88, 168 Mo. 
App. 185. 
Mont.—Huffine v. oO: 
820, 52 Mont. 585. 
N.J.—Burger v. Burger, 148 A. 167, 
105 N.J.Eq. 403. 


N.Y.—Lamb v. Lamb, 46 N.Y.S..219, 
18 App.Div. 250; Dickinson v. Cod- 
wise, 1 Sandf.Ch. 214. See Carey v. 
Griffin, 73. N.Y.S. (766, 36, Misc," 469 
(holding that, where a wife purchas- 
es property, and her husband takes 
the title in his own name, without her 
consent, on her death he does not 
take as survivor of a tenancy by the 
entirety, but as a wrongdoer, and, as 
against her devisees, owns a mere 
naked title without interest); 
Schmidt v. Schmidt, 48 N.Y.Super.Ct. 
520 (apparently recognizing the rule). 

N.C.—Cade v. Davis, 2 S.E. 225, 96 
N.C. 139. : 

Ohio.—Second Nat. Bank v. Hoblit, 
179 N.E. 812, 41 Ohio App. 126. 


Or.—-Meek v. Meek, 156 P. 250, 79 
Or. 579; Parrish v. Parrish, 54 P. 352, 
33 Or. 486. 


Tenn.—Thompson  v. 
(Ch.App.) 54 S.W. 145. 


Wash.—Johnson v. Johnson, 210 P. 
882, 122 Wash. 117. 


Compare Krueger v. MacDougald 
96 S.E. 867, 148 Ga. 429 (holding that, 
where a wife lends money to her hus- 
band, the relation of debtor and cred- 
itor thereby created is not changed 
into a relation of trustee and cestui 
que trust by a promise on the part of 
the husband, when the loan is made, 
that he will invest the borrowed mon- 
ey in particular property for the ben- 
efit of the wife); Quinn v. Drummond, 
132 A. 439, 47 R.I. 215 (holding that 
just what conduct between a. hus- 
band and wife is fraudulent, as a vio- 
lation of confidential relations, under 
modern liberal laws as to separate 
estates must be determined in each 
case). 


“The relationship of husband and 
wife is confidential in the highest de- 
gree.” MacRae v. MacRae, 294 P. 
280, 282, 37 Ariz. 307. 


fa] Undue infiuence.—A husband 
and wife occupy confidential rela- 
tions with each other; and the influ- 
ence which the law presumes to have 
been exercised by one spouse over the 
other is not an influence caused by 
any act of persuasion or importunity, 
but is that influence which is super- 
induced by the relation between them, 
and generated in the mind of the one 
by the confiding trust which he has 
jn the devotion and fidelity of the oth- 
er. Such influence the law presumes 
to have been undue, whenever this 
confidence is subsequently violated or 
abused. Hayne v. Hermann, 32 P. 
Ly OM CA. 259: : 

[b] Rule applied.—Where proper- 
ty has been obtained by a husband 
from his wife by an abuse of the 
confidential relation between them, 
equity may impress upon such prop- 


198 N.W. 


Lincoln, 


Thompson, 
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erty, in the hands of the husband or 
his grantee, a trust for the benefit of 
the wife. Lamb v. Lamb, 46-N.Y.S. 
219, 18 App.Div. 250. , 
Husband and wife generally see 
Husband and Wife 30 C.J. p 478. 


87. U.S.—Roggenkamp v. Roggen- 
kamp, 68 F. 605, 15 C.C.A. 600. 


Cal.—Crabtree v. Potter, 89 P. 971, 
150 Cal. 710; Becker v. Schwerdtle, 
(4 P.°1029) 141 Cal. 386. 


Ill. Housewright v. Steinke, 158 N. 
E. 138, 326 11]. 398; Schrader v. Schra- 
der, 131 N.E. 602, 298 Ill. 469; In re 
Stahl, 81 N.B. 531, 227 Ill. 529. 


Iowa.—Gregory v. Bowlsby, 102 N. 
W. 517, 126 Iowa 588. Compare Ar- 
ends v. Frerichs, 184 N.W. 650, 192 
Iowa 285 [reh den 186 N.W. 457, 192 
Iowa 1318] (holding that the relation 
of parent and child is fiduciary and 
confidential, and scrupulous good 
faith is required at all times between 
them, but that it is not, in and of 
itself, a trusteeship to such extent 
as to prevent a parent from purchas- 
ing, in good faith, and for a valuable 
and adequate consideration, property 
in which his minor child has an in- 
terest). 


Ky.—Bates v. Bates, 206 S.W. 800, 


182 Ky. 566; Cyrus v. Holbrook, 106 
S.W. 300, 32 Ky.L. 466; Burke v. 
Burke, 7 Ky.L. 454. Compare Ste- 


vens v. Arnold, 24 S.W. 617, 15 Ky.L. 
559 (holding that the wrongful re- 
ceipt of money by a child from his 
father does not convert the money so 
received into a trust fund, and land 
purchased therewith is not impressed 
with a trust in the hands of an in- 
nocent purchaser for value and with- 
out notice). 
N.M.—Walters v. 
1105, 26 N.M. 22. 


N.D.—Hughes v. Fargo Loan 
Agency, 178' N.W. 9938, 46° N.D. 26; 
Hanson v. Svarverud, 120 N.W. 550, 
18 N.D. 550. 


Ohio.—Seeds v. Seeds, 156 N.E. 193, 
116 Ohio St. 144, 52 A.L.R. 761; Lock- 
wood vy. Mitchell, 7 Ohio St. 387, 70 
Am. D278. See Rabe’ tv. Perry, 19 
Ohio N.P.N.S. 161 (apparently recog- 
nizing the rule). 


Or.—Meek v. Meek, 156 P. 250, 79 
Or 579: 

Pa.—Luther v. Luther, 75 A. 192, 
226 Pa. 144; Preston v. Preston, 52 
A. 192, 202 Pa. 515; Walker v. Walker, 
49 A..133, 199 Pa. 435; Hall v. Van- 
ness, 49 Pa. 457; Hamilton v. Hamil- 
ton 1 Pa. Dist. &Co.. 721, 


Tex.—Spencer vy. Pettit, (Civ.App.) 
S.W.(2d) 1102 [aff (Commn.App.) 
S.W.(2d) 798]. 


W.Va.—Jones y. Thorn, 32 S.E. 
45 W.Va. 186. Sets 


Compare Smalling v. Kreech, (Tenn. 
Ch.A.) 46 S.W. 1019 (holding that a 
mother receiving money in settlement 
of a claim for the negligent killing of 
her husband does not hold the same 
as trustee for her children, and a 
mortgage executed by her on land 
purchased with such money is not 
subject to any rights they may have 
had therein); Chapman vy. Tyson, 81 
P. 1066, 39 Wash. 523 (holding that, 
where a father purchases land with 
his own funds, and takes exclusive 
possession thereof, exercising acts of 
ownership over the same, the bare 
fact that he uses the name of his in- 
fant son in making the purchase, 
falsely representing it to be his own 
name, but without using any of the 


Walters, 188 P. 
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regarded as in a confidential relationship within the 
meaning of the rule; but they are not necessarily 
The fact that particular persons live in an- 


son's funds, does not work a for- 
feiture of his title or create any Own- 
ership or title, legal or equitable, in 
the son). 

And see cases infra this note. 

[a] Rule applied.—(1) Where a 
son, through fraud and deception 
practised by him against his mother, 
procures the execution and delivery 
to him of a deed to property, the ti- 
tle to which the mother has the right 
to redeem from another, and which 
she has been struggling to redeem by 
small payments for several years, he 
will be adjudged to hold title as her 
trustee. Luther v. Luther, 75 A. 192, 
226 Pa. 144. (2) Where a son, by the 
exercise of undue influence over his 
father, procures from the father the 
legal title to realty without considera- 
tion and to the exclusion of other 
children, and upon the death of the 
son the property descends to his heir, 
equity will impress a constructive 
trust on such realty in the hands of 
such heir and in favor of the other 
children of the father. Walters v. 
Walters, 188 P. 1105, 26 N.M. 22: (3) 
The act of a father in getting title to 
land belonging to his children for a 
merely nominal sum _ paid them, 
amounting to practically no consider- 
ation at all, for the purpose of con- 
verting the land to his own use, is an 
unconscionable violation of the confi- 
dential relationship and a fraud upon 
their rights by one of whom they 
have a right to expect at least fair 
treatment. Bates v. Bates, 206 S.W. 
800, 182 Ky. 566. 


Parent and child generally see Par- 
ent and Child 46 C.J. p 1214. 


88. Cal.—More v. More, 65 P. 1044, 
66 PB. 76, 133 Cal. 489. See Cummings 
v. Cummings, 203 P. 452, 55 Cal.App. 
433 (holding that the fact that the 
parties are brothers ‘is itself some 
evidence of” a confidential relation 
between them). 3 


D.C.—Dahlgren v. Dahlgren, 55 
App.D.C. 52, 1 F.(2d) 755 [cert den 45 
S.Ct. 125, 266 U.S. 626, 69 L.Ed. 475]. 


N.Y.—Goldsmith v. Goldsmith, 39 
Nee L067%7,) T455N OY ole. 


Okl.—Ewing v. Ewing, 126 P. 811, 
33 Okl. 414. 


Tenn.—Hancock v. Horne, 183 S.W. 
520, 184 Tenn. 107. 


B.C:—Cook v. Cook, 19 B.C. 311,17 
Dom.L.R. 661, 27 West.L.R. 930. 


89. See cases infra this note; and 
Bullenkamp v. Bullenkamp, 54 N.Y.S. 
482, 34 App.Div. 193 (dictum, that 
there may be such confidential rela- 
tion between sisters-in-law as to 
form the basis of a _ constructive 
trust). 


[a] Held to be in confidential re- 
lation.—(1) Step-parents and_ step- 
children. Newis v. Topfer, 96 N.W. 
905, 121 Iowa 4338; Stewart v. Mars- 
ham, 2 Ohio Cir.Ct. 471, 1 Ohio Cir. 
Dec. 594. (2) Stepbrothers. Sohler 
v. Sohler, 67 P. 282; 135 Cal. 328; 87 
Am.S.R. 98. (3) Parent-in-law and 
son-in-law. Stubbins v. Briggs, 68 S. 
W. 392, 24 Ky.L. 230. (4) Brother-in- 
law and_ sister-in-law. Kahm vy. 
Klaus, 67 P. 542, 64 Kan. 24. 


90. See cases infra this note. 


[a] Where marriage is bigamous, 
and is known by both parties from 
the beginning to be such, their rela- 
tions are meretricious, and _ their 
property rights are not affected by 
the rules governing such rights as 
between husband and wife. Speiss v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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other’s family and are supported by him does not 
necessarily establish a confidential relationship,®! 
Other examples of 
relationships which have been held to be®* and not 
to be®* confidential or fiduciary may be found in the 


but it may exist in such ease.°? 


footnotes. 


Corporations having same stockholders and officers. 
The mere fact that the same persons are stockholders 
and officers of two corporations does not give rise 
to a confidential relation between such ecorpora- 


tions.°® 
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Speiss, 183 N.W. 822, 149 Minn. 314. 


[b] Parent and child.—(1) A fidu- 
eiary or confidential relation does not 
necessarily arise out of the relation 
of parent and child, as regards the 
ereation of a constructive trust. Nea- 
gle v. McMullen, 165 N.E. 605, 334 Ill. 
168; Niland v. Kennedy, 147 N.EB. 117, 
316 Ill. 253. See-Goff v. Goff, 158 P. 
26, 98 Kan. 201 [reh den 158 P. 662, 98 
Kan. 700] (holding that the relation 
of fathér and son does not necessarily 
involve such dependence upon one an- 
other as to show a confidential rela- 
tion); Kiser v. Sullivan, 184 N.W. 93, 
106 Neb. 454 (refusing to decree a 
trust although the parties were fa- 
ther and daughter). (2) This is par- 
ticularly true where the child is an 
adult. Grigsby v. Miller, 240 F. 188; 
Dick v. Albers, 90 N.E. 683, 243 Ill. 231, 
134 Am.S.R. 369; Bishop v. Hilliard, 
81 N.E. 403, 227 Ill. 382; Gregory v. 
Bowlsby, 102 N.W. 517, 126 Lowa 588; 
Gregory v. Bowlsby, 88 N.W. 822, 115 
Iowa 327; Winkler v. Korzuszkiewicz, 
211 P. 124, 112 Kan. 283; Goff v. Goff, 
158 P. 26, 98 Kan. 201 [reh den 158 P. 
662, 98 Kan. 700]; Roecher v. Story, 
5 P.(2d) 205, 91 Mont. 28; Hamilton 
v. Buchanan, 17 S.E. 159, 112 N.C. 463; 
Evans v. McKee, 25 A. 148, 152 Pa. 
89.- See Holton v. Holton, 65 A. 481, 
72 N.J.Eqg. 312 (to same effect); West- 


phal v. Heckman, 113 N.B. 299, 185 
Ind. 88 (apparently applying the 
rule); Bonham v. Doyle, 77 N.E. 859, 


79 N.E. 458, 39 Ind.App. 438 (holding 
that. where plaintiffs, who were de- 
fendant’s stepdaughters, did not ap- 
pear to have been infants or of tender 
age, or members of his family, or in 
any way dependent upon him, there 
was no fiduciary relation between 
them so as to render him a trustee in 
eduity, because of his having procured 
an advantage over them on a convey- 
ance from them to him). Compare 
Roecher v. Story, 5 P.(2d) 205, 91 
Mont. 28 (holding that the doctrine of 
confidential relations does not exist 
between a parent and adult children 
to the extent that it will prevent ei- 
ther from dealing with the other, or 
per se cause a transaction between 
them to be under suspicion). (3) So, 
where a mother and daughter live 
together, and maintain a joint bank 
account, but there is nothing to show 
that the daughter is the business ad- 
viser of her mother or manager of 
her affairs, or exercises any control 
over her actions, the mere fact that 
the mother pays the purchase price 
of land conveyed by a third person to 
the daughter at the mother’s request 
does not show any fraud or deception 
authorizing the imposition of a con- 
structive trust. McGinnis v. McGin- 
nis, 139 N.W. 466, 159 Iowa 394. (4) 
Where a mother and daughter do not 
live together and are not of the same 
household, and the daughter has 
worked since early youth, and en- 
gaged in business, and has traveled 
extensively, and is independent and 
self-dependent, there is no relation of 
trust and confidence between them, 
from their relation to one another, 
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A confidential relation existing be- 
tween two persons ordinarily does not extend to a 
third person, dealing with one of them, and as to 
whom the latter occupies a different relation,®® so as 
to form the basis of a constructive trust between 


such third person and the other fiduciary ;°’ but the 


such as to support a constructive 
trust... Rabassa v. Raab, 122 A. 309, 
95 N.J.Eq. 255. 


[c] Parent-in-law and _ child-in- 
law.—Where a widow deeds her life 
interest in a homestead to her son-in- 
law, and he purchases the reversion- 
ary interest at a judicial sale thereof 
to satisfy his deceased father-in- 
law’s debts, the son-in-law holds as 
purchaser in his own right, and is not 
chargeable with a constructive trust 
for the benefit of creditors of his de- 
ceased father-in-law. Mason v. Jack- 
son, (Tenn-Ch-A.) 57:S.W..217. 


[d] Brothers, sisters, or brother 
and sister.—(1) A fiduciary relation, 
such as to support a constructive 
trust, does not necessarily arise out 
of the relation of brother and sister. 
Niland v. Kennedy, 147 N.B. 117, 316 
Tll. 258; Albright v. Hunecke, 63 N. 
BE. 616, 196 111.127. (2) The mere fact 
that the parties to a transaction are 
brothers does not necessarily form 
the basis of a constructive trust, in 
the absence of evidence that one in 
fact occupies a position of trust and 
confidence with relation to the other. 
Hamilton v. Buchanan, 17 S.E. 159, 
112 N.C. 463. See McNeill v. McNeill, 
204 IllApp. 287. (3) Thus the fact 
that a person bids in, at a sheriff’s 
sale, land belonging to his brother, 
who is insane, establishes no trust 
therein in favor of the brother by 
reason of such relationship, in the 
absence of circumstances to show 
that he actually occupied a position 
of trust to his brother, or took a 
fraudulent advantage of his infirm- 
ity. Hamilton v. Buchanan, 17 S.E. 
159, 112 N:C. A468: 


91. Barnes v. Taylor, 
266 [aff 28 N.J.Eq. 625]. 


92. Austin v. McCaskill, (N.B.) 70 
Dom.L.R. 819 (minister of the gospel 
held to be in a confidential relation- 
ship with a woman who lived in his 
household as a member of his family 
and to whom he acted as spiritual ad- 
viser). 


27 N.J.Ea. 


93.. See cases infra this note. 
[a] fllustrations.—(1) Corpora- 
tion and its officers and directors. 


Munro vy. Smith, 259 F. 1, 170 C.C.A. 1 
[rev 243 F. 654]; Lucia Mining Co. v. 
Evans, 131 N.Y.S. 280, 146 App.Div. 
416. (2) Corporation and its general 
manager and other officers and agents 
having control of its affairs. Meagher 
v. Harrington, 254 P. 482, 78 Mont. 
457. (3) Employer and employee. 
Gower v. Andrew, 59 Cal. 119; Davis 
Ve iamling LOS) Ul sON4 ou Amnubte ob 4ak: 
Essex Trust Co. v. Enwright, 102 N. 
HE. 441, 214 Mass. 507, 47 L.R.A.N.S. 
567. (4) Codwners of option to pur- 
chase property, where one pays the 
purchase price and takes title in his 
own name, without notice to the 
other. McMillen v. Olmsted, 259 P. 
1104, 85 Cal.App. 656. Compare Bor- 
da v. Borda y Kulgkist, 10 Porto Rico 
Fed. 138, 144 [cit Cyc] (where it was 
said that cotenaney would seem to be 
a quasi trust relationship). (5) Re- 


duties and disabilities imposed by the relation upon 
the person in whom the confidence is reposed ex- 
tend to his agerts or subagents, clerks, assistants, 
and employees,®*® to his attorney,®® and to his part- 
ner in business.? 


[§ 231] d. Wrongful or Unauthorized Possession 


mainderman purchasing property at 
tax sale, and other remaindermen. 
Matthews v. O’Donnell, 233 S.W. 451, 
239) MiOss) aco. (6) Mortgagor and 
mortgagee selling mortgaged chattels 
and depositing proceeds in his per- 
sonal bank account. Commercial Nat. 
Bank of Independence, Kan., v. Stock- 
yards Loan Co., 16 F.(2d) 911° [cert 
den 48 S.Ct. 84, 275 U.S. 547, 72 L.Ed. 
418]. (7) County prothonotary, col- 
lecting fees and costs for attorneys 
and others, and the persons for whom 
he collects such moneys. Bradley’s 
Estate, 21 Pa.Dist. 1022, 39 Pa.Co. 401. 


94. See cases infra this note. 


[a] Illustrations.—(1) Sublessor 
and sublessee of mining lease which 
contains no provisions against sub- 
leasing or assignment without the 
lessor’s consent. Robinson v. Hagle- 
Picher Lead Co., 297 P. 697, 132 Kan. 
860, 75 A.L.R. 840. (2) Debtor and 
ereditor. Rubin v. Midlinsky, 152 N. 
EH, 217, 321 Til. 436. 


95. Vogelsong v. St. Louis Wood 
Fibre Plaster Co., 126 S.W. 804, 147 
Mo.App. 578. 


96. MacDermot v. Hayes, 170 P. 
616, 175 Cal. 95. See Freeman’s Es- 
tate, 5 Pa.Dist.&Co. 426; Freeman’s 
Hstate, 4 Pa.Dist.&Co. 367 [aff 281 Pa. 
190] (both holding that no fiduciary 
relation exists between a director of 
a corporation, Which is trustee for 
another, and the cestui). 


{a] Son and father’s prinoipalL.— 
(1) The confidential relation between 
a son and his father does not extend 
to a third person for whom the father 
is agent in buying bonds from the 
son, so aS to make the son a construc- 
tive trustee for the principal as to 
corporation stock given as a bonus 
with the bonds when the latter were 
acquired by the son, and which stock 
is retained by the son in selling the 
bonds. MacDermot v. Hayes, 170 P. 
616, 175 Cal. 95. (2) Parent and child 
as in confidential relation see supra 
§ 229 text and note 87. (3) When- 
ever One person is placed in such re- 
lation to anothér by the latter’s act 
or consent, or by the act of a third 
person, or of the law, that he becomes 
interested for him or with him in any 
subject of property or business, he is 
in a fiduciary relation with him, with 
respect to such subject matter. Iro- 
quois Iron Co. v. Kruse, 241 F. 433, 
154 C.C.A. 265; Trice v. Comstock, 121 
He C20. 2b C. COAL G46. Ol. ludke Acutine 
Breve, 215) SE Z65 1. 


_97. Wiolation of confidential rela- 
tion as raising constructive trust see 
supra § 226. 


98. Iroquois Iron Co. v. Kruse, 241 
BY. 433, 154 C.C.A. 265; Gardner y. 
Geden, 22. N.Y. 327, 78 Ame De noo. 
Sullivan y. Fant, (Tex.Civ.App.) 160 
S.W. 612. 

99. Tracy vy. Willys Corporation, 
45 BW.(2d) 485. 

1. Iroquois Iron Co. v. Kruse, 241 
W433, 154. 6.CcAc 265) “Martin—-y. 
Moulton, 8 N.H. 504. 
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or Control of Property.2, Where one wrongfully, or 


without right, takes possession or 


of property, or receives its rents and profits, a con- 
structive trust ordinarily arises in favor of the per- 
son entitled thereto,? as where the possession or 
control is assumed under a mistake,* or in bad 
faith,® or with knowledge of a prior or superior 
claim or title,* or where an intrusion is made upon 
Similarly, where a life owner 


lands of an infant.” 


2. Administrator executing’ testa- 
mentary trust without authority as 
constructive trustee see infra § 506. 

3. U.S.—Baltimore, etc., Tel. Co. v. 

Interstate Tel. Co., 54 F. 50, 4 C.C.A. 
184\ [aff 51 F. 49]. 
‘ Ala.—Oden v. King, 113 So. 609, 216 
Ala. 504, 54 A.L.R. 1413; Thompson v. 
Thompson, 18 So. 247, 107 Ala. 163. 
See Savage v. Johnson, 28 So. 547, 125 
‘Ala. 673 (apparently recognizing the 
rule). 

Cal.—People v. Houghtaling, 7 Cal. 
348, 

Colo.—Ellis v. Colorado Nat. Bank 
of Denver, 269 P. 997, 84 Colo. 266. 

‘' Jowa.—Scurry v. Quaker Oats Co., 
‘208 N.W. 860, 201 Towa 1171; Skahan 
v. Heading, 169 N.W. 324. 

Kan.—Rich v. Roberts, 172 P. 996, 
103 Kan. 116. i 
' Ky.—tTrevathan’s Ex’r v. Dees’ 
Ex’rs, 298 S.W. 975, 221 Ky. 396; Smith 
yv. Cornett, 80 S.W. 1188, 26 Ky.L. 265. 

Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374. 


Mich.—-Crooks vy. Whitford, 40 
Mich. 599. 
Mo.—Canada v. Daniel, 157 S.W. 


‘1032, 175 Mo.App. 55 


Neb.—Nebraska Power Co. v. Koe- 
nig, 139 N.W. 839, 93 Neb. 68. 


N.Y.—Superior Brassiere Co. v. 
Zimetbaum, 212 N.Y.S. 473, 214 App. 
Div. 525 [quot C.J.J]; Finnegan v. Mc- 
Guffog, 123 N.Y.S. 539, 139 App.Div. 
899 [aff 96 N.E. 1015, 203 N.Y. 342]. 


N.C.—Covington v. McEntire, 37 
N.C. 316; Benzien vy. Lenoir, 4 N.C. 
117, 1 Car. Law Repos. 504. 


Ohio.—Bender v. Cleveland Trust 
Co., 176 N.E. 452, 123 Ohio St. 588 [aff 
177 N.E. 481, 39 Ohio App. 177]; Char- 
piot v. State, 162 N.E. 277, 119 Ohio 
St. 66; Walcott v. Walcott, 22 Ohio 
N.P.N.S. 601. 


Pa.—Matter of Ferran, 1 Ashm. 319. 
S.C.—Beard v. Stanton, 15 S.C, 164. 


Vt.—Huntley v. Denney, 26 A. 486, 
65 Vt. 185. 

Va.—Redwood y. Riddick, 4 Munf. 
(18 Va.) 222. 


And see cases infra notes 4-7. 


[a] Rule applied.—(1) Where 
lands belonging to plaintiffs are re- 
covered by another in an action to 
which they were not parties, he will 
be regarded as a trustee for plaintiffs, 
Smith v. Cornett, 80 S.W. 1188, 26 Ky. 
L. 265. (2) Where widow assumes 
control over a leasehold after the 
death of her husband, who held the 
same in trust for particular persons, 
by taking a renewal of the lease in 
her own name, she thereby becomes 
a trustee ex maleficio for the use of 
the same beneficiaries. Finnegan v. 
McGuffog, 123 N.Y.S. 539, 139 App. 
Div. 899 [aff 96 N.B. 1015, 203 N.Y. 
342]. (3) A wife’s withdrawal of the 
balance standing to the credit of her 
husband in a savings account, shortly 
before his death, to which amount 
she was not entitled under his will, 
creates a constructive trust against 
‘her in favor of the husband’s estate. 
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assumes control 


Bender v. Cleveland Trust Co., 176 N. 
BE. 452, 123 Ohio St. 588 [aff 177 N.E. 
481, 39 Ohio App. 177]. (4) A mort- 
gagee, or his assignee, holding corpo- 
rate stock certificates pledged as ad- 
ditional collateral security for the 
mortgage loan, holds such certificates 
as trustee for the mortgagor after the 
sale of the land under foreclosure for 
the full amount of the debt. Oden v. 
King, 113 So. 609, 216 Ala. 504, 54 A. 
ENE MEATS? (5) Where it is agreed 
by the mortgagor and mortgagee that 
mortgaged property shall be sold and 
the proceeds brought to the mortga- 
gee, the latter consenting to the sale 
only on that condition, a trust is im- 
pressed upon the proceeds if the 
mortgagor asserts a right thereto. 
Scurry v. Quaker Oats Co., 208 N.W. 
860, 201 Iowa 1171. (6) Where a pol- 
icy of life insurance is made payable 
to the father of the assured, and sub- 
sequently the assured informs the fa- 
ther that a certain sum is to be paid 
therefrom to a third person, and the 
father agrees that it shall be so paid, 
upon the death of the assured the 
sum paid under the policy to the fa- 
ther is impressed with a trust in 
favor of such third person. Walcott 
v. Walcott, 22 Ohio N.P.N.S. 601. (7) 
Moneys collected by a second as- 
signee of accounts previously as- 
signed to another may be recovered 
in equity by the first assignee as be- 
ing impressed with a trust in his 
favor. Superior Brassiere Co. v. 
Zimetbaum, 212 N.Y.S. 473, 214 App. 
Div. 525 [quot C. J.] (8) Where one 
assumes to act as a trustee, and in 
that character takes or acquires pos- 
session of property or money, but 
does not properly apply it, he is ac- 
countable to the cestui que trust, and 
it is no defense that he was not le- 
gally a trustee, or that when he com- 
mitted the breach he did not know 
who his cestui que trust was. Tar- 
box v. Tarbox, 89 A. 194, 111 Me. 374. 
See Nebraska Power Co. v. Koenig, 
139 N.W. 839, 93 Neb. 68 (holding that 
a person gratuitously or officiously 
assuming, as agent or trustee, to con- 
trol or manage the property or inter- 
ests of.another is as firmly bound by 
the implied terms of his confidential 
relation as one who is regularly em- 
ployed and paid), 


Knowingly receiving property 
charged with trust as making recipi- 
ent ecparpcrve trustee see infra §$§ 


4. Tarbox v. Tarbox, 89 A. 194, 111 
Me. 374. But see Barnes y. Taylor, 30 
N.J.Eq. 7 (holding that one purchas- 
ing property at a foreclosure sale who 
took possession of additional prop- 
erty, Supposing it to have been cov- 
ered by the mortgage foreclosed, is 
not a trustee thereof, and the fact 
that his wife is the owner, as a ten- 
ant in common, of an interest in such 
land does not make him a trustee for 
the other tenants in common). 


5. Cook v. Flagg, 233 F. 426, 147 
C.C.A. 362; Gaines v. Lizardi, 9 F. 
Cas.No. 5,174, 1 Woods 56; Griffith v. 
Orrill, 214 Ill.App. 228; Weber v. 
Weber, 130 A. 281, 98 N.J.Eq. 9; Van 
Orden v. Pitts, (Tex.Commn.App.) 
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of property, or a life beneficiary of a trust, comes 
into possession of the property, he will be deemed 
to have received it for trust purposes, and for the 
ultimate benefit of the remainderman;* and where 
there has been a breach of a contract to make a de- 
vise or bequest, the owner of the legal title to prop- 
erty of the decedent may be decreed to be a construc- 
tive trustee of so much thereof as is necessary to 
satisfy the contract.® 


In order, however, that one 


206 Bee 830 [rev (Civ.App.) 158 S.W.. 
1043]. 

[a] Meir concealing existence of 
will making gifts to others.—Where 
the only heir of a decedent, on dis- 
covering a will making bequests and 
devises to others, and naming him 
as executor, conceals the existence of 
such will, and takes and uses as his 
own all the property of the estate, he 
becomes a trustee ex maleficio for the 
other legatees and devisees. Van Or- 
den v. Pitts, (Tex.Commn.App.) 206 S. 
W. 830 [rev (Civ.App.) 158 S.W. 1043]. 


[b] Misrepresentations.—(1) Where 
one party by words or acts or other 
means intentionally misleads another, 
and thereby induces him to pursue a 
course not contemplated by him, and 
which places it in the power of the 
first party to possess himself of the 
property of the second party, and he 
does thereby so possess himself of it, 
although he has no right to it or its 
possession, he is in law a trustee ex 
maleficio and holds such property in 
trust for the second party. Griffith v. 
Orrill, 214 Ill.App. 228. (2) Where, 
through misrepresentations as to a 
scheme for speculation on a stock ex- 
change, which is never carried out, 
one obtains possession of moneys of 
others, he holds such moneys as a 
trustee ex maleficio. Cook y. Flagg, 
233 F. 426, 147 C.C.A. 362. 


6. Bridgford y, Adoo, 191 P. 
1113, 48 Cat. App. 305; Harle v. Bryant, > 
107 P. 1018, 12 Cal.App. 553; Jones vy 


Home Sav. Bank of Kiron, 206 N.W. 
107, 200 Iowa 1186; Benzien vy. Lenoir, 
4 N.C. 117, 1 Car. Law Repos. 504. 
Compare Sullivan vy. Mammoth Oil 
Co., 22 F.(2d) 663 (holding that a 
claimant of oil lands withdrawn from 
entry, who by statute was given a 
preferential right to a lease thereof 
upon relinquishment to the United 
States of all right and title claimed 
under the mining laws, but who fails 
to relinquish such rights or apply for 
a lease within the period limited by 
the statute, so that his rights are 
lost, has no standing to impose a 
trust upon a lease granted to an- 
other). 


{a]. Entry of land previously ap- 
propriated._——Where one enters land, 
knowing that it has been previously 
appropriated, he becomes a _ trustee 
for all equitable claimants under such 
appropriation. Benzien vy. Lenoir, 4 
N.C. 117, 1 Car. Law Repos. 504. 


wwe Boylan v. Deinzer, 18 A. 119, 45 
N.J.Eq. 485. 


8 Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; Putnam vy. Lineoln 
Safe Deposit Co., 83 N.E. 789, 191 N. 
We doe See Olcott v. Estate of 
Charles Frederick Hoffman, Inc., 216 
N.Y.S. 267, 217 Mise. 399 [aff 221 N. 
Y.S. 871, 220 App.Div. 713] (to same 
effect, holding that where the prop- 
erty is conveyed to a corporation and 
stock issued to the life tenant, he be- 
comes trustee for the remaindermen). 


Relation of life tenant to remain- 
derman in general see Estates § 73. 


9. Milliner v. Morris, 219 N.Y.S. 
166, 219 App.Div. 425. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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may be held as a constructive trustee of money or 
funds coming into his possession or under his control, 
there must be some element of wrong or violation 
of duty.1° So an assumption of possession under 
an adverse, although defective, title, without fraud, 
does not give rise to a constructive trust in favor 
of the true owner,'! nor does the assumption of pos- 
session and control of a decedent’s estate by the sur- 
viving spouse, with the consent of the executors, 
although the possession is without right;!? and, in 
general, where the possession or assumption of con- 
trol is without fraud, no constructive trust arises 
therefrom.'* However, the duty and liability as 
trustee for the owner of one who without right 
to property or funds, acquires possession thereof 
is not affected by the fact that he collected such 
property or funds under an agreement to be paid 
a commission for so doing and that such agreement 
is unenforceable.'# 


[§ 232] e. Wrongful Disposition of Property. It 
is a general rule that, where one disposes of prop- 
erty in fraud of the rights of another, a construc- 
tive trust attaches to the proceeds of the sale.?® 
Similarly, where one, after selling property but be- 
fore transferring the title, resells it to another, re- 
eciving the purchase price, he will be deemed a 


10m Cotlemypioands, 4040) App. C. 
396, 298 F. 1011. And see cases infra 


TRUSTS 


person purchases property subject to 
a lien in the hands of his vendor, and 


[65 C.J.] 489 


trustee for the first vendee of the proceeds of the 
resale.1® 


Failure to make proper disposition or application. 
By analogy to the general rule respecting a wrong- 
ful disposition of property,!‘ it is established that, 
where one secures possession of property or money 
upon a promise or under a direction to make a cer- 
tain disposition or application of it, and fails so 
to do, a constructive trust may be enforced against 
him.*§ 


[§ 233] f. Conveyance, Bequest, or Devise Sub- 
ject to Charge.!® Where property is conveyed inter 
vivos, or bequeathed or devised, subject to a charge 
for the payment of debts or other charge, a construc- 
tive trust arises in favor of the person for whose 
benefit the charge is made;?° and this is true even 
though the conveyance is absolute in form and the 
charge is created by parol,?? 


[§ 234] 5. Evidence—a. Burden of Proof and 
Presumptions. In accordance with the general rules 
as to the burden of proof and presumptions in ac- 
tions for the establishment or enforcement of 
trusts,?? the burden of proof of a constructive trust 
is upon the person seeking to establish it,?? while 
the burden of proving matter of affirmative defense 


Co. of Helena, Mont., v. Loble, 20;F. 
(2d) 124]; Bryan v. Coconut Grove 


notes 11-13. 

11. Gaines v. Lizardi, 9 F.Cas.No. 
5,174, 1 Woods 56; W. M. Ritter Lum- 
ber Co. v. Lowe, 84 S.E. 566, 75 W.Va. 
G14, I, RA.1L916E 718. 7 


12. Clark vy. Peck, 65 A. 14,79 Vt. 
275. 

13. Morton v. Union Cent. Life Ins. 
Co., 261 P. 278, 80 Mont. 593. 


Fraud as essential element of con- 
structive trust see supra § 215. 


14. England v. Winslow, 237 P. 
542, 196 Cal. 260. 


15. U.S.—Gwynn v. Spurway, 28 
F.(2d) 37. 

Ga.—Manget v. National City Bank 
of Rome, 149 S.E. 213, 168 Ga. 876; 
Stonecypher v. Coleman, 131 S.E. 75, 
161 Ga. 403. 


Ill.—Ellett v. Tyler, 41 Ill. 449; 
Live Stock Exchange v. State Bank 
of Roseville, 249 Ill.App. 44. 


Ky.—Farmers’ Bank of White 
Plains v. Bailey, 297 S.W. 938, 221 Ky. 
55. 


Miss.—Philips v. Hines, 33 Miss. 
63. 


N.J.—Williams oR Woung,) Si A. 


1118, 78 N.J.Eq. 


Tex.—Alexander v. Harris, (Civ. 
App.) 254 S.W. 146; Oaks v. West, 
(Civ.App.) 64 S.W. 1033. See Pierce 
Petroleum Corporation y. Guaranty 
Bond State Bank of Mt. Pleasant, 
(Civ.App.) 22 S.W.(2d) 520 (holding 
that, where a bank permits an agent 
to deposit to his own account, and 
credits his account with, checks pay- 
able to his principal and endorsed by 
himself without authority, it becomes 
a trustee for the principal). 


Compare Holman v. Tjosevig, 6 
Alaska 690 (holding that the sale of 
property by a cotenant thereof, and 
the receipt by him of part of the sale 
price, does not raise a trust in favor 
of the other cotenants where posses- 
sion of the property is never delivered 
to the purchaser, and the sale is for- 
feited by his failure to make further 
payments). 


[a] Rule applied.—(1) Where a 


wrongfully converts it into money by 
an sale, the money thus received be- 
comes a trust fund in equity liable to 
discharge the lien. Ellett v. Tyler, 41 
Ill. 449. (2) Where a husband, after 
the death of his wife, sells her sepa- 
rate property and with the proceeds 
buys land, taking the title in his own 
name, he holds as a trustee for the 
wife’s heirs. Oaks v. West, (Tex.Civ. 
App.) 64 S.W. 1033. (3) A bank’s 
pledge, to secure its own indebted- 
ness, of a bond deposited with it for 
safe keeping. under an agreement 
that the bond should be returned on 
demand, gives rise to a trust in favor 
of the depositor. Gwynn v. Spurway, 
28 F.(2d) 37. (4) Where one fraudu- 
lently destroys the title deed of the 
owner of land, and then sells the land 
and appropriates the avails to his 
own use, he is liable upon an implied 
trust to restore the owner to his 
rights. Philips v. Hines, 33 Miss. 163. 
(5) A sale of mortgaged cattle by the 
mortgagor without the knowledge, 
consent, or acquiescence of the mort- 
gagee creates in the proceeds in the 
hands of the mortgagor a construc- 
tive trust for the benefit of the mort- 
gagee. Live Stock Exchange v. State 
Bank of Roseville, 249 Ill.App. 44. 
(6) Where a lessor extinguishes his 
tenant’s term by a wrongful convey- 
ance of the premises and receives as 
consideration for the conveyance any 
property or money which can be so 
identified, a court of equity will en- 
tertain a bill to impress a trust upon 
such property by declaring the lessor 
a trustee ex maleficio of the property 
so held by him. Williams v. Young, 
81 A. 1118, 78 N.J.Eq. 293. 


Proceeds of trust property in hands 
of trustee as impressed with trust see 
infra §§ 888—908. 

Taking title to property in name of 
third person in fraud of creditors as 
raising constructive trust see Fraudu- 
lent Conveyances §§ 79-81. 


16. Bourland vy. County of Peoria, 
16 Ill. 538. 
17. See supra text and note 15. 


18. In re Gans & Klein, 14 F.(2d) 
116 [aff sub nom. Union Bank & Trust 


Bank & Trust Co., 132 So. 481, 134 So. 
229, 101 Fla. 947; First Nat. Bank v. 
Rust, (Ind.App.) 169 N.E. 869; Cenal- 
Commercial Trust & Savings Bank 
v. New Orleans, T. & M. Ry. Co.. 109 
So. 834, 161 La. 1051, 49 A.L.R. 274. 
Constructive trust as arising from 
parol promise as to disposition of: 
Bequest or devise by, or inheritance 
from, promisee see supra § 222. 


ea ieny Wks by promisee see supra 


Property to be purchased see supra 
§§ 224, 225. 
19. Charges on property in general 
see Charge 11 C.J. p 291 text and 
notes 69-78. 


20. Fox vy. Fox, 110 N.W. 304, 77 
Neb. 601 [cit 3 Story Eq. Jur. (12th 


ed) § 1244]. And see cases infra 
note 21. 
21. Pollard v. McKenney, 96 N.W. 


679, 101 N.W. 9, 69 Neb. 742; Ahrens 
v. Jones, 62 NE. 666, 169 N.Y. 555, 
88 Am.S.R. 620. 


Statute of frauds as applicable to 
constructive trusts see supra § 217. 


Trust as created by parol promise 
to hold or convey property: 


Bequeathed or devised by, or inherit- 
ed from, promisee see Supra § 222. 


Conveyed by promisee see supra § 223. 


22. See infra §§ 984-987. 

23. Alaska.—HElliott v. Elliott, 3 
Alaska 352. 

Colo.—Botkin v. Pyle, 14 P.(2da) 
187; Wheatley v. Kissinger, 156 P. 
1099, 61 Colo. 264. 

Ill.—Delfosse v. Delfosse, 122 N. 


E. 484, 287 Ill. 251. 


Ind.—Westphal v. Heckman, 113 N. 
BE. 299, 185 Ind. 88. 


Iowa.—Robbins y. Steele, 135 N.W. | 
411, 156 Iowa 520. 


Me.—Wood v. White, 122 A. 177, 123 


Me. 139; Viele v. Curtis, 101 A. 966, 
116 Me. 328. 

Md.—Clark vy. Clark, 114 A. 722, 
139 Md. 38. 


Mass.—English v. English, 118 N. 


490 [65 C.J.] 


is upon the party against whom the trust is sought 
As a general principle, the bur- 
den of proving the existence of the fraud, actual 
or constructive, necessary to give rise to a construe- 
tive trust?® is upon a person asserting the existence 
of such a trust;*° so the burden of proof of a con- 
fidential relationship, and undue influence, rests upon 
plaintiff,2" and, where the trust is alleged to have 
arisen out of a promise or agreement as to the acqui- 
sition, holding, or disposition of property, he must 
show the making of such promise 


to be enforced.?+ 


EH. 178, 229 Mass. 11. 


Okl.—Teuscher v. Gragg, 276 P. 753, 
136 Okl. 129, 66 A.L.R. 143; Bunte v. 
Hasley, 251 P. 591, 122 Okl. 81; Boles 
yw. Akers, 244 P. 182, 116 Okl. 266; 
Barnes v. Morris, 231 P..466, 105 Okl. 


17; Secrest v. Nobles, 223 P. 8638, 97 
Okl. 277; Miller v. Nanny, 216 P. 662, 
91 Okl. 150; Hayden v. Dannenberg, 


143 P. 859, 42 Oki. 776, Ann.Cas.1916D 
1191. 


Wash.—McSorley v. Bullock, 113 P. 
279, 62 Wash. 140. 

See Williford v. Williford, 143 S.W. 
132, 102 Ark. 65 (holding that the 
burden is upon ohe seeking to charge 
an administrator as constructive trus- 
tee of land permitted by him to be 
forfeited for taxes and purchased for 
himself to show that the land was 
owned by decedent at the time the 
administrator purchased it). 

{a] Weakness of defense._-In an 
action to deciare a trust and quiet ti- 
tle plaintiff must establish her posi- 
tion, if at all, upon the strength of 
her own case, rather than the weak- 
ness of the defense. Roberts v. Al- 
Jen, 182 P. 988, 41 Cal.App. 411. 

24. Pharr v. Fink, 237 S.W. 728, 
151 Ark. 305; Carson v. Carson, 100 
N.E. 263,:256 Ill. 381; Mather v. Mus- 
selman, 257 P. 427, 79 Mont. 566. 

fa] : i 
enforce a constructive trust, in which 
defendant claims that plaintiff is 
barred by laches from maintaining 
the suit, the burden of proving such 
laches is upon defendant. Pharr v. 
Fink, 237 S.W. 728, 151 Ark. 305. (2) 
Laches as barring action to enforce 
constructive trust see infra § 958. 

\ 95, Fraud as essential element see 
supra § 215. ‘ 

26. U.S.—Lougee v. Pickrell, 
E737. 

Ala,—Vafes v. Stritikus, 119. So. 643, 
218 Ala. 659. : 

Alaska.—Alaska Northern Ry. Co. 
v. Alaska Cent. Ry. Co., 5 Alaska 377, 
890 [quot Cyc]; Copper.River Min. 
Co. v. McClellan, 2 Alaska 134. 

Cal.—Beckwith v. Sheldon, 97 P. 
867, 154 Cal. 393. 

Del.—Bradford v. Vinton, 153 A. 
678, 17 Del.Ch. 261. 

Ill.—Squibb v. Catching, 
App. 499. 
¢ Ind.—Betsner v. Betsner, 151 N.E. 
343, 84 Ind.App. 319. 

’ fowa.—Willis v. Robertson, 96 N.W. 
900, 121 Iowa 380. 

La.—State ex rel. Smit v. Lafayette 
Bldg. Ass’n, 85 So. 228, 147 La. 526. 

Mo.—Priest v. Way, 87 Mo. 16. 

N.J.—Sing Bow v. Sing Bow, (Ch.) 
30 A. 867; Rabassa-v. Raab, 122 A. 
309,, 95 IN.J.Eid.; 255; (Cort v. Skillin, 
29 N.J.Hq. 70. ! 

Pa.—Blackwell v. Ace, 3 C.Pl. 177. 


250 


264 Ill. 


Tex.—Swan vy. Price, (Civ.App.) 
162 S.W. 994. 
Utah.—Scott v. Crouch, 67 P. 1068, 


Daches.—(1) In an action to| 


TRUSTS 


or agreement,”® 


24 Utah 377. <d 


“The existence of fraud cannot be 
assumed, or presumed; it must be 
proved.” State ex rel. Smit v. Lafay- 
ette Bldg. Ass’n, 85 So. 228, 229, 147 
La. 526. 


27. Roecher v. Story, 5 P.(2d) 205, 
91 Mont. 28; Emerson-Brantingham 
Implement Co. v. Anderson, 194 P. 
160, 58 Mont. 617. 


28. Adams v. Adams, 140 So. 438, 
224 Ala. 346; Eason v. Wheeler, 268 
S.W. 29, 167 Ark. 320; Taylor v. Bun- 
nell, 296 P. 288, 211 Cal. 601; O’Brien 
yee ee 132° Pe 6h2 21  CaleApp: 
620. 

[a] Thus a plaintiff, seeking to es- 
tablish by parol evidence a construc- 
tive trust arising out of the refusal 
of defendant, whd stood in a con- 
fidential relation to her, to reconvey 
property granted without considera- 
tion and under an agreement to re- 
convey, has the burden of proving 
that defendant accepted the convey- 
ance under an agreement to reconvey, 
and mere proof of the confidential re- 
lation and want of consideration is 
insufficient. O’Brien v. O’Brien, 132 
Ps 612,221.CalApp. 620: 

29. Adams v. Adams, 140 So. .488, 


| 224 Ala. 346. 


30. Cal.—Mead v. Mead, 182 P. 761, 
41 Cal.App. 280. 

Iowa.—Curtis v. Armagast, 138 N. 
W. 873, 158 Towa 507. 


Mont.—Roecher v. Story, 5 P.(2d) 
205, 91 Mont. 28; Emerson-Branting- 
ham Implement Co. v. Anderson, 194 
P. 160, 58 Mont. 617. 


N.Y.—Klein. v. Waltman, 188 N.Y.S. 
331. 

N.C.—Sorrell v. Sorrell, 152 S.E. 157, 
198 N.C. 460. , 


N.D.—Arntson v. First National 
Bank, 167 N.W. 760, 39 N.D. 408, L.R. 
A.1918F 1038. 


Ohio.—Gray v. Hafer, 2 Ohio N.P. 
N.S. 341. 


Wis.—kKluender v. Fenske, 10 N.W. 
370, 538 Wis. 118. 


See In re Finkelstein, 33 F.(2d) 
278 (to same effect); Alaska Northern 
Ry. Co. y. Alaska’ ‘Cent... Ry. Co., 5 
Alaska 377; Norton v. Norton, (Mo.) 
43 S.W.(2d) 1024 (both recognizing 
the rule). 


[a] Presumption rebuttable.—(1) 
The presumption of fraud or undue 
influence from a fiduciary relation is 
rebuttable, and may be rebutted by 
showing the entire fairness of the 
transaction. Roecher vy. Story, 5 P. 
(2d) 205, 91 Mont. 28; Klein v. Walt- 
man, 188 N.Y.S. 331; Gray v. Hafer, 2 
Ohio N.P.N.S.. 341. See Norton vy. 
Norton, (Mo.) 438 S.W.(2d) 1024 
(where the evidence was held suffi- 
cient to rebut such presumption). (2) 
If the evidence which is introduced 
to prove a fiduciary relationship at the 
same time shows that the actions of 
the fiduciary were in good faith and 
for the benefit of the cestui que trust, 


"7 
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and a substantial breach thereof.2® Where, however, 
the existence of an antecedent confidential or fidu- 
ciary relationship is shown, equity will ordinarily 
presume that confidence was reposed and influence 
exerted in the transaction,*° and where a prima facie 
case of constructive fraud is so made out from the 
fiduciary relation of the parties and other circum- 
stances connected with the transaction, the burden 
of affirmatively proving good faith, or the absence 
of undue influence, is upon the party denying the 
existence of a trust,®! except where he was the one 


there is no room for a presumption 
of wrongdoing on the part of the 
fiduciary. Roecher v. Story, supra. 


31. Alaska.—Alaska Northern Ry. 
Co. v. Alaska Cent. Ry. Co., 5 Alaska 
377, 390. [quot Cye]. 

Cal.—Carlson v. Lantz, 280 P. 531, 
208 Cal. 1343) Curry veKking; 992ee 
662, 6 Cal.App. 568. 


Ill.—Pulfrey v. Wid, 173 
340 Ill. 553; Neagle v. McMullen, 165 
N.E. 605, 334 Il). 168; Housewright 
v. Steinke, 158 N.E. 138, 326 Ill. 398. 
Compare Delfosse v. Delfosse, 122 N. 
EH. 484, 287 Ill. 251 (recognizing the 
rule stated in the text, but holding 
that it has no application in a suit to 
establish a trust in lands conveyed 
by a husband to his wife, the pre- 
sumption existing in such case that 
the husband intended to make an ab- 
solute gift to the wife until the con- 
trary is made to appear). 


Iowa.—Burger v. Krall, 235 N.W. 
318, 211 Iowa 1160; Curtis v. Arma- 
gast, 138 N.W. 873, 153 Iowa 507. 


Mont.—Emerson-Brantingham Im- 
plement Co. v. Anderson, 194 P. 160, 
58 Mont. 617. 


Ohio.—Gray v. Hafer, 2 Ohio N.P. 
N.S. 341. 

Okl.—Rose v. First Nat. Bank, 219 
P. 715, 717,98 Okl., 120) Feit Cyc: 


Or.—Clough v. Dawson, 138 P. 233, 
69 Or. 52; Schwartz v. Gerhardt, 75 P. 
698, 44 Or. 425. 


Tex.—Henyan v. 
App.) 137 S.W. 458. 


Wis.—Kluender v. Fenske, 10 N.W. 
370, 53 Wis. 118. 

Sask.—Coventry v. Annable, 4 Sask. 
1p. wy 

See to same effect In re Finkel- 
stein, 33 F.(2d) 278. 

Compare Giltz v. O’Malley, 108 A. 
878, 1385 Md. 281 (recognizing the 
rule stated in the text, but holding it 
inapplicable to place the burden on 
one of proving what he did with 
money withdrawn from bank account 
of deceased from time to time at her 
request, where there was no general 
eonfidential relation but he was her 
agent only to execute specific commis- 
sions); Woodside v. Grafflin, 46 <A. 
968, 91 Md. 422 (holding that, in an 
action to enforce a trust as to certain 
stock pledged’ by defendant, evidence 
tending to show that the proceeds of 
the pledge were applied to the credit 
and benefit of a corporation in which 
defendant and plaintiff were jointly 
interested and of which they were 
practically sole owners did not place a 
burden on plaintiff to show that such 
proceeds so applied were not used for 
his benefit, but defendant would have 
to show that they were used for plain- 
tiff’s benefit). 


[a] Where one in fiduciary rela- 
tion purchases from his cestui the 
burden is on the former, in an action 
by the latter to establish and enforce 
a constructive trust, to show that 
there was no fraud, undue influence, 


N.E. 87, 


Trevino, (Civ. 


Yor later cases, developments. and changes in the law see Annotations, same title and section number, 
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reposing the confidence, and the party seeking to 
establish the trust oceupied the position of relative 
superiority and influence, in which ease the rule 
has no application;*2 but the existence of a con- 
fidential relation between the parties does not re- 
lieve plaintiff of the burden of proving the exist- 
ence of a promise or agreement, the fraud in mak- 
ing or violating which forms the basis of the trust.?3 
Where a conversion by defendant of funds or prop- 
erty to which plaintiff is entitled is alleged, the bur- 


or imposition, and that all facts were 
communicated by the fiduciary to the 
cestui and the latter acted freely and 
voluntarily. Gray v. Hafer, 2 Ohio 
N.P.N.S. 341. 


32. Mondada v. Bordenave, 223 P. 
76, 65 Cal.App. 50. 


[a] Thus, in an action by a son 
against his mother, old and infirm, 
to have declared a trust on realty 
conveyed by him to her for valuable 
consideration, the burden is not on 
the mother to show that plaintiff had 
independent advice, notwithstanding 
the deed was drawn by her attorney. 
Mondada v. Bordenave, 223 P. 76, 65 
Cal.App. 50. 


33. Taylor v. Bunnell, 296 P. 288, 
211 Cal. 601. 


34 Ala.—Zimmern Vv. People’s 
Bank of Mobile, 81 So. 811, 203 Ala. 
2; Culver v. Guyer, 29-So. 779,-129 
Ala. 602. \ 


Ind.—Edmondson vy. Friedell, 163 
N.E. 89, 200 Ind. 298; McQuaide v. Mc- 
Quaide, 168 N.E. 500, 92 Ind.App. 370. 


N.J.—Richter v. North American 
Building & Loan Ass’n, 159 A. 388, 
110 N.J.Eq. 182. 


Tex.—Spencer vy. Pettit, (Commn. 
App.) 34 S.W.(2d) 798 [aff (Civ.App.) 
17 S.W.(2d) 1102]. 


Wis.—In re Durant’s Estate, 
N.W. 584, 194 Wis. 275. 


And see cases infra this note. 


[a] Bule applied.—Where a trust 
is sought to be impressed upon prop- 
erty in defendant’s hands on the 
theory that plaintiff's money was con- 
verted into such property, the burden 
is on plaintiff to show that the money 
used in the purchase was his. Ed- 
mondson v. Friedel], 163 N.E. 89, 200 
Ind. 298; Richter v. North American 
Building & Loan Ass’n, 159 A. 388, 110 
N.J.Eq. 182. See to same effect Mc- 
Quaide v. McQuaide, 168 N.E. 500, 92 
Ind.App. 370. Compare Zimmern v. 
People’s Bank of Mobile, 81 So. 811, 
203 Ala. 21 (holding that, where plain- 
tiff claimed an equity of redemption 
belonging to him was used in the pur- 
chase, the burden is upon him to show 
that such equity of redemption had 
some value, by showing that the prop- 
erty subject to the deed of trust was 
of greater value than the amount Sse- 
cured by such trust deed). But see 
In re Kelley’s Hstate, 255 S.W. 1064, 
213 Mo.App. 492 (holding that, where 
property has been purchased with the 
mingled funds of the cestui and the 
fiduciary, and it is impossible to 
separate the moieties of the fund and 
determine with whose money the 
property was bought, it will be pre- 
sumed that the price was paid with 
the money of the cestui). 


$5. _ Culver v. Guyer, 29..So. 1779, 
129 Ala. 602; Schwartz v. Gerhardt, 
75 P. 698, 44 Or. 425; Spencer v. 
Pettit, (Tex.Commn.App.) 34 S.W.(2d) 
798 [aff (Civ.App.) 17 S.W.(2d) 1102]; 
Texas Moline Plow Co. v. Kingman 
Texas Implement Co., 80 S.W. 1042, 
$32 Tex.Civ.App. 343; In re Durant’s 
Estate, 215 N.W. 584, 194 Wis. 275. 


[a] . Thus, in a suit to establish a 
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constructive trust, plaintiffs must 
show by clear and convincing proofs 
that their money in defendant’s hands 
was used by him to purchase the 
identical property in controversy. 
Bee eee v. Gerhardt, 75 P. 698, 44 Or. 

oO. 

Burden of identifying trust fund or 
property in action to follow it and 
enforce trust see infra § 985. 


36. Bone v. Hayes, 99 P. 172, 154 
Cal. 759; Moore v. De Bernardi, 213 
P. 1041, 220 P. 544, 545, 47 Nev. 33 
seek Cyc]. And see cases infra this 
note. 


“Any evidence which tends to prove 
or disprove the fraud, actual or con- 
structive, necessary to constitute’a 
constructive trust, and which is not 
objectionable as to the relevancy, 
competency, and materiality of the 
evidence, iS admissible.’ Moore v. 
De Bernardi, supra [cit Cyc]. 


[a] Matters before or at time of 
acquisition of title —(1) Ina suit to 
establish a trust of land conveyed by 
absolute deed by a father to his 
daughter, to be divided after his 
death, evidence is admissible of state- 
ments by the daughter that she would 
do right and would share the property 
with the others equally, although such 
statements were made before the con- 
veyance. Dieckmann v. Merkh, 130 
PY'2'72' 20 GalApp. 655." (2), - In! a, suit 
to impress a trust upon land conveyed 
by a mother to her son, a letter to the 
son asking for a small amount of 
money is admissible as showing the 
relation between them, where accom- 
panied by a showing that such rela- 
tion did not change between the date 
of the letter and the date of the con- 
veyance, and so is a letter to another 
son evidencing the mother’s desire to 
adjust property matters in the inter- 
ests of her children, as showing her 
intention as to the disposition of her 
property; and the fact that such let- 
ters were written several years before 
the conveyance does not make them 
incompetent or irrelevant. O’Brien v. 
O’Brien, 132 P. 612, 21 CalApp. 620: 
(3) Where plaintiff alleges that al- 
though a conveyance was absolute in 
form it was intended by the grantor 
that others should share in the prop- 
erty, a will executed by the grantor 
while still owner of the property, 
giving it to the same children to 
whom she afterward conveyed it, is 
admissible as showing her state of 
mind and throwing light upon her in- 
tention in making the conveyance. 
Russell v. Roach, 217 N.W. 115, 173 
Minn. 314. (4) Where a trust is 
sought to be impressed upon land 
conveyed by absolute deed, on the 
basis of an agreement or understand- 
ing between the parties, testimony of 
the person who prepared the deed is 
admissible as showing the real trans- 
action. Poppenhusen vy. Poppenhusen, 
125 N.Y.S. 269, 68 Mise. 548 [aff 133 
N.Y.S. 887, 149. App Div. 307]. (5) 
Evidence that the mind of the grantor 
in a conveyance was not good is com- 
petent on the issue of fraud on the 
grantee’s part in procuring the con- 
veyance. Jenkins v. Lane, 115 S.E. 
126, 154 Ga. 454. (6) In a suit to 
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den is on plaintiff to show such conversion,?* and 
to prove the identity of the fund or property upon 
which the trust is sought to be impressed with that 
into which the conversion was made.*® 

[§ 235] b. Admissibility—(1) In General. 
evidence is admissible, in a suit to establish or en- 
force a constructive trust, which tends to prove or 
disprove any of the elements of such a trust or 
any of the facts and circumstances giving rise to 
it,?° provided it is not objectionable under the rules 


Any 


establish a trust in lands alleged to 
have been purchased for the benefit of 
the owner, it is competent to show a 
general impression among the by- 
standers at the sale that the land 
was so being purchased for his bene- 
fit. Cheek v. Watson, 85 N.C. 195. 
(7) Misrepresentations necessarily in- 
volving facts bearing upon the con- 
structive fraud alleged are properly 
admitted in evidence. Curry v. King, 
92 P. 662, 6 Cal.App. 568. (8) Testi- 
mony showing no consideration for a 
deed igs admissible, in conjunction 
with other evidence of fraud, to prove 
a constructive trust. Hornbeck v. 
Crawford, 279 P. 870, 130 Or. 230. (9) 
Where, after a decedent’s land has 
been sold under order of court, and 
the sale has been confirmed, children 
of the decedent bring suit to have it 
declared that the purchaser at such 
sale holds such land in trust for 
them, evidence of the inadequacy of 
the consideration paid at the sale is 
admissible as a circumstance tending 
to show the alleged agreement to hold 
in trust, although not admissible to 
invalidate the sale. Jackson v. Farm- 
€F,. 65) S.Ee L008 ts YUN aos CLO 
Where it is sought to establish an 
implied trust in a purchase of land 
under the foreclosure of a mortgage 
by one who held it as collateral se-.- 
curity by agreement with the mort- 
gagee, such agreement: is admissible 
to prove the trust. Hollinshead v. Al- 
len, 17 Pa. 275. 

[b] Matters subsequent to acquisi- 
tion of title—(1) While a construc- 
tive trust cannot be created by a gran- 
tee’s naked promise after a convey- 
ance, his admissions and declarations, 
showing that a trust relationship was 
created and existed contemporaneous- 
ly with the conveyance, are competent 
evidence of the trust. Taylor v. Mor- 


ris, 127 P. 66, 163 _Cal.-717; Tench v. 
McMeekan, 118 P. 476, 17 Cal.App. 
14; Winder v. Scholey, 93 N.E. 1098, 


83 Ohio 204, 33 L.R.A.N.S. 995, 21 Ann. 
Cas. 13879; Gates v. Ketchline, 128 A. 
490, 282 Pa. 584. (2) Similarly, evi- 
dence of the subsequent declarations 
of the grantee as to what he agreed to 
do at the time the deed was made is 
admissible to show what occurred at 
the time of the transaction. Cooney v. 
Glynn, 108 P. 506, 157 Cal. 583. (3) 
Evidence of acts and conduct of the 
alleged trustee subsequent to the 
time of obtaining title to the prop- 
erty in question is admissible as an 
aid in determining what his intention 
was at the time, and whether the ac- 
quisition of title was fraudulent. 
Butler v. Watrous, 64 So. 346, 185 
Ala. 130; Lipp v. Lipp, 148 A. 531, 
158 Md. 207. (4) Declarations by a 
grantee of lands, made while he held 
the title, tending to show that he hela 
the property in trust, are admissible 
in a suit to establish a constructive 
trust, being competent as declarations 
against himself. McClellan v. Grant, 
82 N.Y.S. 208, 88 App.Div. 599 [aff 74 
N.E. 1119, 181 N.Y. 581]. (5) Where 
it is sought to impress a trust upon 
property received by devise, on the 
ground that the devisee in the dying 
hour of the testator promised him to 
hold the property in trust or dispose 
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obtaining in civil actions generally as to the rele- 
vancy, competency, and materiality of evidence.?* 


[§ 236] (2) Parol Evidence. 


ing of a promise or agreement,*! 


of it in a particular way, the fact 
that such devisee subsequently dis- 
poses of the property in such fashion 
as to repudiate and violate such 
promise, if it was made, is at least 
some evidence that no such promise 
was made. Turman vy. Ellison, 174 P. 
396, 37 Cal.App. 204. (6) The as- 
sessment of land for taxes in the 
name of the alleged cestui, and long- 
continued possession of, and exercise 
of dominion over, the land by him, are 
evidential facts going to sustain the 
existence of the trust. Gates v. 
Ketchline, supra. (7) In an action 
against a husband and wife to estab- 
lish a constructive trust in lands, a 
document comprising an acknowledg- 
ment of plaintiff’s interest in the 
lands, which defendant wife refused 
to sign, is admissible, although not 
prepared by her, as a part of a con- 
versation with plaintiff's agent in 
which she stated that she had no 
knowledge of any deed purporting to 
vest title to the lands in her, such 
document showing, in connection with 
other evidence of the conversation, 
the nature of the demand made upon 
her. Hannah v. Canty, 167 P. 373, 175 
Cal. 763. (8) Matters subsequent to 
acquisition of title as giving rise to 
“constructive trust see supra § 215 
text and notes 96-3. 

{c] Admission of cestui against 
interest.—Where one seeks to estab- 
lish a constructive trust in his favor 
in lands to which his deceased brother 
had held record title, the fact that he 
has accepted from the brother’s widow 
a, deed of her dower rights in the land 
is competent as evidence of an im- 
plied admission that the beneficial 
title had been in the brother. Harmon 
v. Harmon, 71 S.F. 815, 96 S.C. 393. 


_ [dad] Evidence of entire transaction. 
—Where ledger sheets or records con- 
stitute all the evidence of the amount 
of a fund sought to be impressed with 
a trust, all of such sheets or records 
are admissible, and the party seeking 
to establish the trust cannot limit 
the offer of proof to the entries up to 
a eertain date only. Doucette v. Old 
Nat. Bank & Union Trust Co., 296 P. 
570, 161 Wash. 159. 


Admissibility of parol evidence sce 
infra § 236. 


37. Moore v. De Bernardi, 213 P. 
1041, 220 P. 544, 545, 47 Nev. 33 [cit 
Cyc]. 

Evidence in civil actions generally 
see Evidence 22 C.J. p 1. 

38. See supra § 217. 

39. Cal.—Cooney v. Glynn, 108 P. 
506, 157 Cal. 583; Hays v. Gloster, 26 
P. 367, 88 Cal. 560; Brison v. Brison, 
17. P. 689, 75 Cal. 525, 7 Am.S.R. 189; 
Tench v. McMeekan, 118 P. 476, 17 Cal. 
App. 14. 


. ‘Colo.—Von Trotha v. Bamberger, 24 
Px 883, U5 Colo... 


Fla.—Boswell v. Cunningham, 13 So. 
354, 32 Fla. 277, 21 L.R.A. 54. 


Ind.—Cox vy. Arnsmann, 76 Ind. 210. 


In accordance with 
the rule that the statute of frauds does not apply 
to constructive trusts,?® parol evidence is admissible, 
in a suit for the establishment or enforcement of 
such a trust, to prove facts and circumstances con- 
stitutmg fraud, actual or constructive, from which 
a constructive trust may arise,?® as by showing the 
existence of a confidential relationship,*® or the mak- 
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the violation of 


[§§ 235-236 


which is the moving cause of the suit. 


Effect of parol evidence rule. 
parol evidence for the sake of establishing a con- 
structive trust under an absolute conveyance or de- 
vise, where fraud or a fiduciary relationship is pres- 
ent, is not precluded by the rule forbidding any at- 
tempt to vary the language of a written instrument 
by parol,‘? although parol evidence of declarations 
or intention is not admissible, under such rule, where 
the facts and circumstances would not, of them- 
selves, be sufficient to raise a trust by construction 


The admission of 


Iowa.—McClain v. McClain, 10 N.W.] W. 82, 206 Iowa 445. 


333, 57 Iowa 167. 


By errant vy. Gaither, 3 Md.Ch. 


Mass.—Hills v. Eliot, 12 Mass. 26, 
7 Am.D. 26. 


Nev.—Moore vy. De Bernardi, 213 P. 
1041, 220 BP. 544, 545, 47 Nev. 33 [cit 
Cyc]. 

N.Y.—Moyer v. Moyer, 21 Hun 67. 


Pa.—Hoge v. Hoge, 1 Watts 163, 26 
Am.D. 52; Peebles v. Reading, 8 Serg. 
&R. 484. 


8.C.—Miller y. Saxton, 55 S.E. 310, 
TAPSON PAR 


Eng.—Rochefoucauld v. Boustead, 
[1897] 1 Ch. 196 [disappr James v. 
Smith, [1891] 1 Ch. 384]; Bartlett v. 
Pickersgill, 1 Cox Ch. 15, 29 Reprint 
1041, 1 Eden 515, 28 Reprint 785. 


Alta.—Vaselenak v. Vaselenak, 16 
Alta.L. 256. 


Sask.—Western Trust Co. vy. Lang, 
12 Sask.L. 94. 


But see Barrow v. Grant’s Estate, 
41 So. 220, 116 La. 952 (holding that 
the fraud where one furnished with 
money by another to buy land for the 
latter takes title in his own name is 
not provable by parol, on the ground 
that such evidence is- not admissible 
to show that the vendee named in a 
conveyance is not the real vendee but 
that another is the vendee). 


And see cases infra notes 40, 41. 


[a] Declarations of a testator (1) 
made contemporaneously with his will 
may be shown by parol to establish a 
constructive trust of property abso- 
lutely devised. Winder v. Scholey, 93 
N.E. 1098, 83 Ohio 204, 33 L.R.A.N.S. 
995, 21 Ann.Cas. 1379; Hoge v. Hoge, 
1 Watts (Pa.) 163, 26 Am.D. 52. (2) 
Parol agreement as to land absolutely 
devised as raising constructive trust 
see supra § 222. 


[b] Purchase of land for another’s 
benefit—(1) It may be proved by 
parol that a purchase of land at 


execution sale was made for the bene- 
fit of the debtor. Peebles v. Reading, 
8 Serg.&R. (Pa.) 484. (2) Fraud in 
acquisition of land at judicial sale as 
raising constructive trust see supra 
§§ 221, 225. 


[c] Secret trust for purpose of de- 
frauding creditors may be proved by 
parol. Hills v. Eliot, 12 Mass. 26, 7 
Am.D. 26. | 


40. Harrop v. Cole, 95 A. 378, 85 N. 
WG oewoatte (Oh se Ose Aamo 
vies tone trust. Co. v.. Lang, 12 Sask. 

» 94. 


Violation of confidential relation as 
giving rise to constructive trust see 
supra §§ 226-230. 


41. Cal.—Cooney v. Glynn, 108 P. 
506, 157 Cal. 583. 

Ill.—Kochorimbus v. Maggos, 154 N. 
E. 235, 323 111. 510; People v. Schaefer, 
107 N.E. 617, 266 Ill. 334. 


Ilowa.—Wellman-v. Wellman, 220 N. 


Kan.—Silvers v. Howard, 190 P. 1, 
106 Kan. 762; Eadie vy. Hamilton, 146 
P. 323,°94 Kan. 214. 


N.Y.—McClellan v. Grant, 82 N.Y. 
S. 208, 83 App.Div. 599 [aff 74 N.E. 
1119, 181 N.Y. 581]; Poppenhusen v. 
Poppenhusen, 125 N.Y.S. 269, 68 Misc. 
Sie [aff 133 N.Y.S. 887, 149 App.Div. 

Tels 

Okl1.—McCoy v. McCoy, 121 P. 176, 
30 Okl. 379, Ann.Cas.1918C 146. 


Tex.—Faville v. Robinson, 227 S.W. 
938, 111 Tex. 48 [refusing error (Civ. 
App.) 213 S.W. 316]. 


[a] Thus, in a suit to establish a 
trust of land conveyed by a mother to 
her two sons, evidence of a conversa- 
tion between her and one of the sons 
as to the purpose of the conveyance 
and his intention as to holding and 
reconveying the land is admissible, 
not to establish an express trust, but 
to throw light on the transaction and 
as negativing the claim that the con- 
veyance was absolute and made in 
settlement of previously existing in- 
debtedness. Wellman y. Wellman, 220 
N.W. 82, 206 Iowa 445. 


[b] Evidence of oral trust agree- 
ment.—If a conveyance by a grantor 
occupying a fiduciary relation to the 
grantee be accompanied by an oral 
trust agreement, the agreement may 
be considered, and may aid the impli- 
cation of a trust, although it is not 
sufficient, standing alone, tse raise 
such implication. Silvers v. Howard, 
190 P. 1, 106 Kan. 762. 


Constructive trust as arising from 
promise or agreement as to: 
Devise, bequest, or inheritance see 
supra § 222. 
Land: 
Conweyed by promisee see supra’ § 


To be purchased see supra §§ 224, 

42. Cal.—Taylor v. Morris, 127 P. 
66, 163 Cal. 717. See Union Trust & 
Savings Bank of Pasadena v. Ish- 
kanian, (187 PP. 75T, 45: Cak App. 34 
(apparently applying the rule, and 
holding parol evidence admissible to 
show the intention of the parties and 
the nature of the transaction, unless 
such evidence would prejudice a third 
person who has become a purchaser in 
good faith and without notice). 


Ky.—Ryan v. Logan County Bank, 
116 S.W. 1179, 182 Ky. 625; Woolfolk 
v. Harle, 40 S.W. 247, 19 Ky.L. 3438. 


N.J.—Burger vy. Burger, 148 A. 167, 
105 N.J.Eq. 403. 


N.Y.—Poppenhusen v. Poppenhusen, 
125 N.Y.S. 269, 68 Misc. 548 [aff 133 
N.Y.S. 887, 149 App.Div. 307]. 


R.I.—Industrial Trust Co. v. Colt, 
128 A. 200, 46 R.I. 319. : 


Parol evidence affecting writings in 
general see Evidence §§ 1380-1729. 


For later cases, developments and changes in the law see Annotations, same title and section number. ' 


§§ 236-237] 


of law.*3 


[§ 237] ¢c. Weight and Sufficiency. It has fre- 
quently been laid down as an established rule that 
a mere preponderance of the evidence is not suffi- 


43. Jones v. Slubey, 5 Harr.&J. 


(Md.) 372. 

44. Ark.—Eason vy. Wheeler, 268 S. 
W. 29, 167 Ark. 320; Bray v. Timms, 
258 S.W. 338, 162 Ark. 247; Crosby v. 
Henry, 88 S.W. 949, 76 Ark. 615; Mc- 
Nutt v. MeNutt, 88 S.W. 589, 76 Ark. 
14; °Tillar vi Henry, $8)S.W. 573): 758 
Ark. 446. Compare Williford v. Wil- 
liford, 143 S.W. 132, 102 Ark. 65 (in 
which it was said that plaintiff must 
prove his case by a preponderance of 
the evidence). 


Hawaii.—Kuwahara v. Kuwahara, 
23 Hawaii 273, 276 [cit Cyc]. 

Ind.—Edmundson vy. Friedell, 159 N. 
B. 428, 199 Ind. 582. 


Mo.—Mead v. Robertson, 110 S.W. 
1095, 1381 Mo.App. 185. 


Nev.—Moore v. De Bernardi, 213 P. 
1041, 220 P. 544, 545, 47 Nev. 33 [cit 
Cre. 

N.C.—Gillespie v. Gillespie, 120 S. 
E. 822, 187 N.C. 40; Boone v. Lee, 95 
S.5.. 659, 175 N.C; 383. 


Wash.—Cushing v. Heuston, 102 P. 
29, 53 Wash. 379. 


45. U.S.—Ewert v. Jones, 255 F. 
688, 167 C.C.A. 64. See Cascaden v. 
OyConnor,) 25.0 FASS 091932, 169 CuAe 
80 [cit Cyc] (recognizing the rule, and 
pointing out the difference between 
what constitutes clear, definite, un- 
equivocal, and satisfactory proof ina 
ease where the legal title is in de- 
fendant’s name and a promise or un- 
derstanding is alleged, on the one 
hand, and, on the other hand, a case 
where plaintiff's rights rest not upon 
any parol promise but upon the joint 
acts of the parties). 

Ala. 

87 So. 91, 204 Ala. 635; Corley v. 
Vizard, 84 So. 299, 203 Ala. 564; Smith 
v: Smith, 45 So. 168, 153 Ala. 504. 


Alaska.—Alaska Northern Ry. Co. 
v. Alaska Cent. Ry. Co., 5 Alaska 377; 
Copper River Min. Co. v. McClellan, 2 
Alaska 134. 


Ark.—Spencer v. Johnson, 13 S.W. 
(2d) 585, 178 Ark. 1200; Phillips v. 
Phillips, 14 S.W.(2d) 219, 178 Ark. 
1056; Broderick & Calvert v. Flanni- 
gan; 6)°S.W.(2a)) 8, 176 Ark, 1203; 
Flanagan v. Hughes, 292 S.W. 670, 173 
Ark. 1180; Coleman v. Wegman, 288 
S.W.)376, 172 Ark<132;° Davidson v. 
Edwards, 270 S.W. 94, 168 Ark. 306; 
Leake v. Garrett, 268 S.W. 608, 167 
Ark. 415; Eason v. Wheeler, 268 S.W. 
29, 167 Ark. 320; Bray v. Timms, 258 
S.W. 338, 162 Ark. 247; Barron v. Stu- 
art, 207 S.W. 22, 136 Ark. 481; Crosby 
v. Henry, 88 S.W. 949, 76 Ark. 615; 
McNutt v. McNutt, 88 S.W. 589, 76 
Ark. 14; Tillar v. Henry, 88 S.W. 573, 
75 Ark. 446. 


Cal.—Brazil v. Silva, 185 P. 174, 181 
Cal. 490; De Galindo v. De Galindo, 
81 P. 279, 147 Cal. 77; Suytar v. Wein- 
eke, 293 P. 649, 109 Cal.App. 589; Wil- 
son v. Cole, 252 P. 757, 80 Cal.App. 729; 
McGehee v. Curran, 193 P. 277, 49 
Cal.App. 186; Turman v. Ellison, 174 
EF. 296, 37 Cal.App. 204; Dieckmann v. 
Merkh,* 130 6P282%020" Cal.App. ) 655. 
Compare McMillen vy. Olmsted, 259 P. 
1104, 85 Cal.App. 656 (where it was 
said that, while the evidence must be 
clear and convincing, no more clear 
and convincing evidence is required 
to raise a constructive trust than is 
required to convert a deed absolute 
in form into a mortgage). 


Colo.—Botkin v. Pyle, 14 P.(2d) 187; 
Bohm vy. Bohm,’10 P. 790, 9 Colo. 100. 
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cient to prove a constructive trust,** but that it must 


said, as to lead 


Del.—Bradford v. Vinton, 153 A. 678, 
17 Del.Ch. 261. 

Fla.—Citizens’ State Bank y. Jones, 
131 So. 369, 100 Fla. 1492; Quinn v. 


Phipps, 113 So. 419, 93 Fla. 805, 54 
A,L.R. 1173; Rogero v. Rogero, 62 So. 
S995 66 (Bia, 6: 


Hawaii.—Kuwahara v. Kuwahara, 
23 Hawaii ay 276 [cit Cyc]. 

Ill.—Hogg v. Eckhardt, 175 N.E. 
382, 343 lib 46 [rev 249 Ill. App. 346]; 
Holmes v. Morris, 173 N.E. 402, 341 
Ill. 351; Neagle v. McMullen, 165 N.E. 
605, 334 Ill. 168; Fish v. Teninga, 161 
N.E. 515, 330 Ill. 160; Rubin v. Mid- 
linsky, 152 N.E. 217, 321 Ill. 436; Ni- 
land v. Kennedy, 147 N.E. 117, 316 
Ill. 253; Thanos v. Thanos, 145 N.E. 
250, 313 Ill. 499; Chechik v. Kolelsky, 
143 N.E. 66, 311 Ill. 433, 33 A.L.R. 742; 


Winkelman v. Winkelman, 138 N.E. 
637, 307 Ill. 249; Streeter v. Gamble, 
131 N.E. 589, 298 Ill. 332, 23 A.L.R. 


1485; Newman y. Workman, 119 N.E. 
967, 284 Ill. 77; Ellis v. Flannigan, 
UGS Neo) 611851209) Vl 935 9 Millers vi. 
Miller, 112 N.E. 331, 272 Ill. 468; Ryd- 
er v. Ryder, 91 N.E. 451, 244 Ill. 297; 
Wright v. Raftree, 54 N.E. 998, 181 
Ill. 464; Williams v. Williams, 54 N. 
BE. 229, 180 Ill. 861; Van Buskirk v. 
Van Buskirk, 35 N.E. 3838, 148 Ill. 9; 
Wallace v. Rappleye, 103 Ill. 229; 
Reeve vy. Strawn, 14 Ill. 94; Squibb v. 
Catching, 264 Ill.App. 499. 

Ind.—Edmondson y. Friedell, 163 N 
E. 89, 200 Ind. 298; Edmundson v. 
Friedell, 159 N.E. 428, 199 Ind. 582; 
Philbin v. Carr, 129 N.E. 19, 706, 75 
Ind.App. 560. 

Iowa.—McMains v. Tullis, 241 N.W. 
472, 213 Iowa 1360; Mott v. Mott, 137 
N.W. 489, 156 Iowa 503; Polsley v. 
Flowers, 128 N.W. 937, 149 Iowa 586; 
Carr v. Craig, 116 N.W. 720, 138 Iowa 
526. 

Ky.—Cooksey v. Tolliver, 270 S.W. 
719, 208 Ky. 160; Webb v. Webb, 255 
SW... 137, °.200|' “Ky. 488:") Roche v. 
Roche, 2228 .W. 86, 188 Ky. 327: Holtz- 
claw v. Welle 179 S.W. 193, 166 Ky. 
353. 

Me.—Wood v. White, 122 A. 177, 123 
Me. 139; Fall v. Fall, 81 A. 865, 107 
Me. 539. 

Md.—McDonnell v. Milholland, 48 
Ma. 540. See Ruhe v. Ruhe, 77 A. 
797, 118 Md. 595 (holding that a con- 
structive trust must be established by 
strict proof). 

Mass.—Dobbins y. Peabody, 85 N.E. 
102, 199 Mass. 141. 


Mich.—Weir v. Union Trust Co., 154 
N.W. 357, 188 Mich. 452. 


970, 93 Minn. 499. 


Miss.—Moore v. Crump, 37 So. 109, 
84 Miss. 612. 

Mo.—Gates Hotel Co. v. C. R. H. Da- 
vis Real Estate Co., 52 S.W.(2d) 
1011; Norton v. Norton, 43 S.W.(2d) 
1024; Johnson v. Jameson, 209 S.W. 
919; Ferguson v. Robinson, 167 S.W. 
447,'258 Mo, 113: .Martin v.) Martin, 
157 _S.W.. 575, 250 Mo. 539; Bunel v. 
Springfield Sav. Bank, 101 S.W. 78; 
Bunel v. Nester, 101 S.W. 69, 203 Mo. 
429; Twedell v. Treasure, (App.) 44 
S.W.(2d) 216; Mead v. Robertson, 110 
S.W. 1095, 131 Mo.App. 185; Childs v. 
Wesleyan Cemetery Assoc., 4 Mo.App. 
74. 


Mont.—Mather v. Musselman, 257 P. 
427, 79 Mont. 566; Meagher v. Har- 
rington, 254 P. 432, 78 Mont. 457. 

Neb.—Bruce v. Cadman, 194 N.W. 
726, 110 Neb. 500. 


be established by evidence which is clear, definite, 
unequivocal, and satisfactory,*® or such, as has been 


to but one conclusion,*® or as to 


Nev.—Moore v. De Bernardi, 213 P. 
1041, 220 P. 544, 545, 47 Nev. 33 [cit 
Gye}. 

N.J.—Richter v. North American 
Building & Loan Ass’n, 159 A. 388, 110 
N.J.Eq. 182; Gordon v. Kaplan, 138 
A. 195, 99 N.J.Eq, 195 [rev on other 
grounds 132 A. 110, 99 N.J.Eq. 390]; 
Lewis v. Hunt, (Eq.) 120 A. 650; 
Brown vy. Murray, 118 A. 534, 94 N.J. 
Eq. 125; Aunmack v. Jackson, 82 A. 
896, 79 N.J.Eq. 599 [rev 78 A. 749, 78 
N.J.Eq. 189]; Heinisch vy. Penning- 
ton, 68 A. 233, 73 N.J.Eq. 456 [aff 73 
A. 1118, 75 N.J.Eq. 606]; Moore v. 
Kraemer, 26 A. 961, 50 N.J.Eq. 776. 


N.C.—Gillespie v. Gillespie, 120 S.E. 


822, 187 N.C. 40; Lefkowitz v. Silver, 
LOSE SH 56, 182, N-. Caigs9 23 A Lae 


1491; 
N.C. 


OL rae ¥. Britt, 280° PF: 609; 
138 Okl. 163; Teuscher v. Gragg, 276 
Peds, L386 ORE SI29. sop Aniunrow aaa 
Bunte v. Hasley, 251 P. 591, 122 Okl. 
81; Boles v. Akers, 244 P. 182, 116 
OKI. 266; Royer v. Dobbins, 239 P. 
157, 111 Okl. 156; Barnes v. Morris, 
231 P. 466, 105 Okl. 17; Secrest v. No- 
bles, 223 P. 863, 97 Okl. 277; Rose v. 
Burst Nat. Bank, 219) P. 715.03 Oki 
120; Miller vy. Nanny, 216 P. 662, 91 
Okl. 150; Hayden vy. Dannenberg, 143 
P. 859, 42 OkKl. 776, Ann.Cas.1916D 
1191. 

Or.—Smith v. Barnes, 276 P. 1086, 
129 Or. 138; Chance v. Graham, 148 
Ie (eh (Oe Giesiey 

Pa.—Do6rr vy. Leippe, 132 A. 806, 286 
Pa. 17; Modern Baking Co. v. Orrin- 
ger, 114 A. 264, 271 Pa. 152; Jourdan 
vy; Andrews, 102,.A...33, 258 Pa. 347% 
Hynes v. Hollis, 98 A. 789, 254 Pa. 


aqeoone v. Lee, 95 S.E. 6D 9 iS 


R.I.—Rosati v. Rossi, 134 A. 18, 47 
R.I. 493; Broadway Bldg. Co. v. Sal- 
afia, 1382 A. 527, 47 R.I. 268, 45 A.L.R. 
847; Industrial Trust Co. v. Colt, 128 
A. 200, 46 R.I. 319. 


139 Wash. 566; McSorley v. Bullock, 
113 P. 279, 62 Wash. 140; Harras v. 
Harras, 110 P. 1085, 60 Wash. 258. 


Compare Clark v. Clark, 114 A. 722, 
139 Md. 38 (in which it was said that 
plaintiff must prove his case by a 
preponderance of the evidence). 


[a] What facts must be shown.— 
(1) When it is attempted to prove a 
constructive trust, by oral evidence, 
such facts must be shown as to enable 
the court to determine the existence, 
terms, and limits of the trust, the 
facts to be proven in such case being 
the same as in proving a voluntary 
or express trust by a writing. Fergu- 
son v. Robinson, 167 S.W. 447, 258 Mo. 
113. (2) When it is sought to estab- 
lish a constructive trust the evidence 
must establish certainly and definitely 
the terms of the trust. Chechik v. 
Kolelsky, 143 N.E. 66, 311 Ill. 433, 33 
A.L.R. 742; Newman v. Workman, 
PUG EN Eis 96 (Giro Ae Lider. Gs 


46. Catherwood vy. Morris, 178 N.E. 
487, 345 Ill. 617; Englestein v. Mintz, 
177 N.E. 746, 345 Til. 48; (Fish. Vv. 
Teninga, 161 N.E. 515, 330 Ill. 160; 
Rubin vy. Midlinsky, 152 N.E. 217, 321 
Ill. 436; Thanos v. Thanos, 145 N.E. 
250, 313 Ill. 429; Winkelman v. Win- 
kelman, 138 N.E. 637, 307 Ill. 249. 


[a] If evidence is explainable on 
any theo other than existence 
of constructive trust, such evidence is 
not sufficient to support a decree de- 
claring and enforcing such trust. 
Rubin v. Midlinsky, 152 N.E. 217, 321 
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leave no reasonable doubt as to the existence of 
and where the evidence is not of such 


the trust;** 
character,*® or, a fortiori, where 


doubts as to the existence of a trust or of any ele- 
ment essential to its creation,?® a decree is properly 
entered against the person seeking to establish the 
and uncontradicted testimony of the 
existence of facts sufficient to give rise to a con- 
structive trust need not necessarily be adopted as 
true by the trial judge, if he is not convinced there- 
by;°° and testimony given long after the transac- 
tion in: question, and after the parties concerned 


trust. Positive 


‘TRUSTS 


it raises grave 


are dead, although positive and not contradicted by 


other testimony, is to be regarded with serious mis- 
A prima facie case for the establishment 
of such a trust may be overcome, it would seem, by 


HES ie 
givings. 


Ill. 486; Thanos v. Thanos, 145 N.E. 
250, 313 Ill. 499; Winkelman v. Win- 
kelman, 138 N.E. 637, 307 Ill. 249. 


See Kjolseth v. Kjolseth, 129 N.W. 752, 
27 S.D. 80 (applying the rule). 

47, Ala.—Enterprise Auto Co. v. 
Huey, 87 So. 91, 204 Ala. 635. 

Ark.—Eason vy. Wheeler, 268 S.W. 
29, 167 Ark. 320; Tillar v. Henry, 88 
S.W. 5738, 75 Ark. 446. 

Fl,.—Quinn v. Phipps, 113 So. 419, 
93 Fla. 805, 54 A.L.R. 1173; Rogero v. 
Rogero, 62 So. 899, 66 Fla. 6. 


Mo.—Norton vy. Norton, 43 S.W.(2d) 
1024; Ferguson vy. Robinson, 167 S. 
W. 447, 258 Mo. 113; Martin v. Mar- 
tin, 157 S.W. 575, 250 Mo. 539; Rogers 
v. Rogers, 87 Mo. 257. 


Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 


See Holtzclaw v. Wells, 179 S.W. 
193, 166 Ky. 353 (recognizing the rule). 


48. Moore v. Oates, 220 S.W., 657, 
#43 Ark. 328; Thanos, y. Thanos, 145 
N.E. 250, 313 Ill. 499; Winkelman v. 
Winkelman, 138 N.E. 637, $07 Dll. 249) 
Hermann v. Hermann, 188 N.W. 806, 
193 Iowa 1201. See Davis Ve Scovern, 
32 S.W. 986, 1380 Mo. 3038 (holding that 
a trust relation between the purchaser 
at an execution sale and the execu- 
tion debtors cannot be established by 
proof of mere loose or disconnected 
statements of the parties, and this is 
especially true where it is attempted 
by such evidence to supersede a spe- 
cial written agreement). And see 
cases supra notes 45-47. But see 
Taylor v. Bunnell, 247 P. 240, 77 Cal. 
App. 525 (holding that in determining 
whether the evidence is sufficient to 
show that defendant is an involuntary 
trustee, it must be viewed in the light 
most favorable to plaintiff). 


49. Enterprise Auto Co. v. Huey, 87 
So. 91, 204 Ala. 635. 

50. Turman y. Ellison, 174 P. 396, 
37 Cal.App. 204. 


51. Turman y. Ellison, supra. 
52. See Mather v. Musselman, 257 
P. 427, 79 Mont. 566 (holding that 


where the person seeking to establish 
a constructive trust makes out a pri- 
ma facie case, the adverse party must 
overcome it by a preponderance of the 
evidence; and holding defendant’s 
evidence in the instant case sufficient 
to overcome plaintiff's prima facie 
case). Compare Alaska Northern R. 
Co. v. Alaska Cent. BR. Co., 5 Alaska 
377; Logan v. Ryan, 229 P. 993, 68 
Cal.App. 448; Forbes v. Forbes, 182 P. 
TioLual Cal. APP. 365; Curtis v. Arma- 
gast, 138 N. 8738, 158 Iowa 507; Nor- 
ton v. Norton, (Mo. ) 43 S.W.(2d) 1024 
(all holding the evidence sufficient to 
show that transactions between per- 
sons in confidential relationships were 


conducted and consummated with 
fairness and honesty, and in good 
faith, overcoming the presumption of 
bad faith or undue influence attaching 
to transactions between persons in 
such relationships); Gates v. Keich- 
line, 128 A. 490, 282 Pa. 584 (holding 
that tho fact that leases of the land 
on which the trust is sought to be im- 
pressed have been made in the name 
of the alleged trustee, as lessor, is not 
controlling as to the nonexistence of 
a trust, being susceptible of a differ- 
ent explanation). 


53. Miller v. Miller, 112 N.E. 331, 
272 Ill. 468. 


54. Turman v. Bllison, 174 P. 296, 
37 Cal.App. 204; Miller v. Miller, 113 
N.B. 331, 272 Ill. 468: Blick v. Cockins, 
83 A. 196, 234 Pa. 261; Socher’s Ap- 
peal, 104 Pa. 609. See Wolford v. Her- 
rington, 74 Pa. 311, 15 Am.R. 548 (rec- 
ognizing the rule). 


55. Clark v. Clark, 114 A. 722, 139 
Mad. 38. 


56. See cases infra this note. 


[a] Evidence held sufficient see U. 
SiivacCartern 12 HY le (96 MCOvAn osu 
[atissORS Cr bilo 2d Weise 286005 4adu 
Ed. 769, 19 Ann. Cas. 594]; Phillips v. 
Phillips, 14 ee (ee) ZLOEP LTS eA: 
1056; Broderick & Calvert v. Flanni- 
gan, 6) S.W:.(2d)) 8) 1765 Ark 12038 
Brookfield v. Brookfield, (Ark.) 145 S. 
W. 245; Drake y. Sherburne, 22 S.W 
pe 57 Ark. 563; Beckwith v. Sheldon, 
97 BP. 86751154 Cal. 393; Hunt v. Swy- 
ney, “(Cal.) 33 BP. 854; 
son, 27 P. 186, 90 Cal. 323; Butler v. 
Hyland, 26 P. 1108, 89 Cal. 575; Wil- 
son v. Cole, 252 P. 757, 80 Cal. App. 
729; Taytor vy. Bunnell, 247 P. 240, 77 
Cal.App. 525; McRae v. McRae, 227 15% 
933, 67 Cal.App. 480; Hughes v. Sil- 
va, 184 P. 415, 42 Cal.App. 785; Mead 
v. Mead, 182 P. 761, 41 Cal.App. 280; 
Carter-v. Holes 154 PB. 37t) 28CalkApp. 
796; Dieckmann v. Merkh,~130 P. 27, 
20 Cal.App. 655; Vosburgh v. Knight, 
207 P. 1112, 71 Colo. 473; McPherrin 
v. Fair, 141 P. 472, 57 Colo. 333; Quinn 
Vv. Phipps, 113 So. 419, 93 Fla. "805, 54 
A.L.R. 1173; Hanger v. Hess, 288 iP 
160, 49 Idaho 325; Wrila v. Wrila, 
173 N.E. 768, 342 Ill. 31; Mussey v. 
Shaw, 113 N.E. 605, 274 Tl. 351; Mil- 
ler v. Miller, 112 N.B. 331,272 Tl. 468; 
Crossman v. Keister, 79 N.E. 58, 223 
Ill. 69, 114 Am.S.R. 305, 8 L.R.A.NS, 
698; Consumers Co. v. Parker, 227 Ill. 
App. 552; Tye v. Manley, 104 S.W. 636, 
Te UNAM essa. Were yz. Davidson, 
(Iowa) 242 N.W. 37; Wellman v. Well- 
man, 220 N.W. 82, 206 Iowa 445; Carr 
v. Craig, 116 N.W. 720, 138 lowa 526; 
Winkler v. Korzuszkiewicz, 203; 124° 
IZ Kane asoc aCe. ave Rice, USK) ae 
461, 109 Kan. "432 [mod reh on other 
grounds 202 P. 862, 110 Kan, 3]; Red- 
dy v. Graham, 187 P. 653, 106 Kan. 


a preponderance of the evidence.*” 


As dependent upon number of witnesses. The suf- 
ficiency of the proof offered to establish a construc- 
tive trust does not necessarily depend upon the 
number of witnesses testifying to the facts relied 
upon,°** and if the testimony of one jas is clear 
and convincing, it may be sufficient.* 
ever, the parties themselves are the ae witnesses, 
and their testimony is in conflict, and there is no 
corroborative evidence of any kind, the evidence can- 
not be said to be so clear and satisfactory as to 
establish a trust.°> 


Brison v. Bri-- 


ie 
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y 


Where, how- 


Particular cases in which the evidence has been 
held sufficient or insufficient to establish a construe- 
tive trust,®* or such elements thereof as actual or 


339; Skidmore v. Harris, 164 S.W. 98, 
BUSTA ‘Ky. 756; Gibson v. Bartley, (Ky.) 
123 S.W. 324; Combs v. Combs, 99 S. 
W. 919, 30 Ky.L. 873; Wood v. White, 
122 A. 177, 123 Me. 139; Bloom Build- 
ing & Loan Ass’n v. Krucoff, 154 A. 
635, 160 Md. 637; Dillfelder v. Winter- 


ling, Se. Ac 825, 150 Md. 626; Jasin- 
ski v. Stankowski, 125 A. 684, 145 Md. 
58, 35 A.L.R. 275; Moore v. Mansfield, 


142 N.E. 792, 248 Mass. 210; Ridky 
v. Ridky, 198 N.W. 229, 226 Mich. 459; 
Sons v. Sons, 177 N.W. 498, 145 Minn. 
367; Barrett v. Thielen, 167 N.W. 1030, 
168 N.W. 126, 140 Minn. 266; Rollins 
v. Mitchell, 53 N.W. 1020, 52 Minn. 
41, 38 Am.S.R. 519; Dougherty v. 
Strong, 281° S:W. "445, 313) - Mow i27, 
Laughlin v. Laughlin, 237 S.W. 1024, 
291 Mo. 472; Case v. Sipes, 217 S.W. 
306, 280 Mo. 110; Davis v. Cummins, 
(Mo.) 195 S.W. 752; Leahey v. Witte, 
27 S.W. 402, 123 Mo. 207; Soehngen v. 
Jantzen, (Mo.App.) 186 S.W. 1109; 
Budnek v. Budnek, 107 S.W. 458, 128 
Mo.App. 3819; In re Michelbacher’s 
Estate, 241 N.Y.S. 178, 226 App.Div. 
858, 137 Misc. 89 [aff 171 N.E. 762, 253 
N.Y. 515]; Thayer v. Leggett, 168 N. 
Y.S. 64, 180 App.Div. 802; Valentine 
v. Richardt, 14 N.Y.S. 483, 60 Hun 579; 
Gambold v. MacLean, 215 N.Y.S. 607, 
126 Misc. 820; Davis v. Kerr, 53 S. 
E. 519, 141 N.C. 11; Hinton v. Pritch- 
ard, 12 S.B. 242, 107 N.C. #285 VO ian 
R.A. 401; Gates v. Kelley, 110 N.W. 
770, 15 N.D. 639; Wolfe v. Bass Fur- 
niture & Carpet Co., 3 P.(2d) 895, 152 
Okl. 125; Bunte v. Hasley, 251 P. 591, 
122 Okl. 81; Kroll v. Coach, 78 P. 397, 
80 P. 900, 45 Or. 459; Schwartz v. Ger- 
haradt, 15 P. 698, 44 Or. 425; Gates v. 
Ketchline, 128 A. 490, 282 Pa. 584; 
Blick v. Cockins, 83 ic 196, 234 Pa. 
261; Industrial Trust Co. v. Colt, 128 
A. 200, 46 GR. S195) Marnionews Har- 
mon, 11 S.E. 815,° 96 SiG: 13935 sillisiys 
Hill, (S.D.) 237 N.W. 769; Harris Vv. 
Carney, 10 Humphr. (Tenn. ) 349; 
Jones vy. Martin, 26 Tex. 57, 80 Am. 16 
641; Meyers v. Baylor University in 
Waco, (Tex.Civ.App.) 6 S.W.(2d) 393; 
Lawley v. Hickenlooper, 212 P. 526, 
61 Utah 298; Rutan v. Huck, 83 Pp. 
833, 30 Utah’ 217; Veile v. Blodgett, 
49 Vt. 270; Sorley v. Bullock, 113 P. 
279, 62 Wash. 140; Mayer v. Jacob, 
112 P. 361, 61 Wash. 291; Pansing v. 
Warner, 86 P. 667,. 48. Wash. 5313 
Soules v. McLean, 85 P. 364, 1082, 
7 Wash. 451. 


[b] Evidence held insufficient see 
Anderson v. Hultberg, 247 F. 273, 159 
C.C.A. 367 [cert den 39 S.Ct. 133, 248 
U.S. 581, 68 L.Hd. 431]; Frelinghuy- 
sen v. Nugent, 36, 229; Shannon v. 
Lunsford, eB Sones: 215 Ala. 465; 
Cahaba Coal Co. v. Veitch, 65 So. 75, 
186 Ala. 220; Butterfield v. Nogales 
Copper Co., 95 Poit82,7 12 cAmizias os 
Leatherwood v. Richardson, 94 P. 1110, 
11 Ariz. 278 [aff reh 89 P. 503, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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constructive fraud,5? the making of a promise or | agreement or the existence of an understanding,** 


aff reh 99 P. 476, 12 Ariz. 113]; Dud- 
ney v. Wilson, 21 S.W.(2d) 615, 180 
Ark. 416; Quattlebaum v. Hendrick, 16 
S.W.(2d) 591, 179 Ark. 494; Flanagan 
v. Hughes, 292 S.W. 670, 173 Ark. 1180; 
Kavanaugh vy. Morgan, 287 S.W. 1022, 
172 Ark. 11; O’Connor v. Patton, 286 
S.W. 9822, 171 Ark, 626; Tucker y. 
Still, 272 S.W. 864, 169 Ark. 1; David- 
son v. Edwards, 270 S.W. 94, 168 Ark. 
306; Hason v. Wheeler, 268 S.W. 29, 
167 Ark. 320: Bray v. Timms, 258 S. 
W. 338, 162 Ark. 247; Womack v. 
Duckworth, 236 S.W. 8338, 158 Ark. 
644; Moore v. Oates, 220 S.W. 657, 
143 Ark. 328; Hunter v. Feild, 169 S. 
W. 813,114 Ark, 128; La. Cotts v. La 
Cotts, 159° SAwe-tiid, 109 “Ark: 335% 
Williford v. Williford, 143 S.W. 132, 
102 Ark. 65; McNutt v. MeNutt, 88 S. 
W. 589, 76 Ark. 14; Tillar v. Henry, 88 
S.W. 573, 75 Ark. 446; Ammonette v. 
Black, 83 S.W. 910. 73 Ark. 310; Ochoa 
Va MecCush;'2°P.(2d).357,, 24:3-Cal. 426; 
Klumpke v. All Persons, etec., 168 P. 
366, 176 Cal. 300; Martin v. Diaz, (Cal. 
App.) 12 P.(2da) 57; Griffith v. List, 
9 P.(2d) 529, 122 Cal.App. 125; Suytar 
v. Weineke, 293 P. 649, 109 Cal.App. 
589; Borton v. Joslin, 263 P. 1033, 88 
Cal.App. 515; O’Brien v. O’Brien, 132 
Re Gd 20021 CalcA pp. 620555 Carper (iV. 
Frost Oil Co., 211 P. 370, 72 Colo. 345; 
Wheatley v. Kissinger, 156 P. 1099, 61 
Colo. 264; Mooney v. Mooney, 68 A. 
985, 80 Conn. 446; Yellow Pine Lum- 
ber Co. v. Jernigan, 47 So. 945, 56 Fla. 
891; Neagle v. McMullen, 165 N.B. 
605, 334 Ill. 168; Keller v. Joseph, 160 
N.E. 117, 329 Ill. 148; Rubin v. Mid- 
linsky, 152 N.E. 217, 321 Ill. 436; Tha- 
nos v. Thanos, 145 N.E. 250, 313 Ill. 
499; Pyatt v. Riley, 106 N.E. 830, 265 
Ill. 324; Evans v. Moore, 93 N.E. 118, 
247 Till. 60, 139 Am.S.R. 302; Chapman 
v. Ferns, 118 Ill.App. 116; Edmond- 
son v. Friedel], 163 N.E. 89, 200 Ind. 
298; Edmundson v. Friedell, 159 N.E. 
428, 199 Ind. 582; McQudide v. Mc- 
Quaide, 168 N.H. 500, 92 Ind.App. 370; 
McMains vy. Tullis, 241 N.W. 472, 213 
Towa 1360; Redden v. Murray, 239 N. 
W. 129, 213 Iowa 519; Matt v. Matt, 
137 N.W. 489, 156 Iowa 503; Polsley 
v. Flowers, 128 N.W. 937, 149 Iowa 
586; Bradshaw v. Remick, 57 N.W. 
897, 90 Iowa 409; Silvers v. Howard, 
190 P.. 1, 106 Kan. 762;. Perkins v. 
Bridges, 48 S.W.(2d) 1065, 243 Ky. 
462; Traughber v. King, 32 S.W.(2d) 
8, 235 Ky. 658; Webb v. Webb, 255 S. 
W. 137, 200 Ky. 488; Holtzclaw v. 
Wells.) £79. ASIW 2 Ali9S2 4 1 66 wikKy.. 853; 
Wright v. Wright, 108 S.W. 266, 32 
Ky.L. 1223; Carter v. Dotson, 92 S.W. 
600, 29 Ky.L. 155; Planters’ Bank, 
etc., Co.'v. Major, 79 S.W. 264, 25 Ky. 
L. 1969; Adams v. Ketchum, 151 A. 
146, 129 Me. 212; Ruppenkamp v. 
Brinker, 160 A. 1, 162 Md. 397; Moran 
v. O’Brien, 144 A. 257, 156 Md. 221; 
Clark v. Clark, 114 A. 722, 139 Md. 
38; Frank v. Patton, 282 N.W. 211, 
251 Mich. 557; Ostrowski v. Lapinski, 
225 N.W. 505, 247 Mich. 32; Lodewyck 
v. Lacroix, 73 N.W. 897, 115 Mich. 590; 
W. B. Foshay Co. v. Mercantile Trust 
Co., 220 N.W. 551, 175 Minn. 115; Cole 
v. Hughes, 218 N.W. 889, 174 Minn. 
180; Moore v. Crump, 37 So. 109, 84 
Miss. 612; Norton v. Norton, (Mo.) 43 
S.W.(2d) 1024; Long v. Conrad, (Mo.) 
42 S.W.(2d) 357; Ferguson v. Robin- 
son, 167 S.W. 447, 258 Mo. 113; Bunel 
v. Springfield Sav. Bank, (Mo.) 101 
S.W. 78; Bunel v. Nester, 101 S.W. 
69, 203 Mo. 429; Rogers v. Rogers, 87 
Mo. 257; Mead v. Robertson, 110 S.W. 
1095, 131 Mo.App. 185; Duffy v. Hast- 
ings, 252 P. 316, 78 Mont. 22; Bosa- 
natz v. Ostronich, 187 P. 1009, 57 Mont. 
197; Ebert v. Ebert, 239 N.W. 729, 
122 Neb. 138; Bruce v. Cadman, 194 
N.W. 726, 110 Neb. 500; Firestein v. 
Horwich, 61 N.W. 592, 43 Neb. 453; 
Richter v. North American Building & 


Loan Ass’n, 159 A, 388, 110 N.J.Eq. 
182; Martin v. Martin, 148 A. 613, 105 
N.J.Eq. 573; Rabassa v. Raab, 122 A. 
309; 95 NiJ.Ha. 255; Lewis. v.. Hunt, 
(N.J.Eq.) 120 A. 650; Aumack v. Jack- 
son, 82 A. 896. 79 N.J.Eq. 599 [rev 78 
A. 749, 78 N.J.Eq. 189]; Heinisch v. 
Pennington, 68 A. 233, 73 N.J.Eq. 456 
[aff 73 A. 1118, 75 N.J.Eq. 606]; Carton 
v. Hichengreen, 135 A. 285, 4 N.J.Misc. 
L027. fate lS OeAcn Syl Ol Nwwtua: Coon, 
Donohue vy. City Water Power Co., 
152 N.Y.S. 61, 166 App.Div. 599 [aff 
114 N.E. 1065]; Apgar v. Connell, 145 
N.Y.S. 1079, 160 App.Div. 743 [rev 140 
N.Y.S. 705, 79 Mise. 531]; McNeill v. 
McNeill, 243 N.Y.S. 88, 1387 Misc. 576; 
Reppert v. Hunter, 174 N.Y.S. 398, 106 
Mise. 407 [aff 182 N.Y.S. 946]; Licari 
v. MecMonigle, 115 N.Y.S. 914 [aff 118 
N.Y.S. 1121, 134 App.Div. 947]; Brady 
v. Vernor, 280 P. 600, 1388 Okl. 120; 
Loske v. Roth, (Or.) 15 P.(2d) 718; 
Marion Automobile Co. v. Brown, 272 
P. 914, 127 Or. 551; Chance v. Graham, 
148 P. 63, 76 Or. 199; Bibby v. Bibby, 
88 A. 416, 241 Pa. 175; Davis v. Davis, 
65 Ax. 622,216 Pa. 228; | Martin. v. 
Baird, 34 A. 809, 175 Pa. 540; Barry v. 
Hill, 31 A. 126, 166 Pa. 344; Pruger v. 
Markowitz, 39 Pa.Co. 209; Nesbitt v. 
Cavender, 8 S.E. 193, 30 S.C. 33; Kjol- 
seth v. Kjolseth, 129 N.W. 752, 27 S.D. 
80; Scott v. Crouch, 67 P. 1068, 24 
Utah 377; Virginia Coal, etc., Co. v. 
Kelly, 24 S.E. 1020, 93 Va. 332; Cush- 
ing v. Heuston, 102 P. 29, 53 Wash. 
379; Kincaid v. Thompson, 43 P. 352, 
13 Wash. 377; Fillingham v. Nichols, 
84 N.W. 15, 108 Wis. 49. 


57. See cases infra this note. 


[a] Evidence held sufficient see 
Howard v. Howe, 61 F.(2d) 577; Mun- 
ro v. Smith,.259 F. 1,170 C.C.A. 1 [rev 
2438 EF. 654]; FIroquois Iron Co. v. 
Kruse, §241) H.; 438;7 154716. CxA. w 2655 
United States v. Carter, 172 F. 1, 96 
C.C.A., 587 Safi 30 S.Ct; 515, 217, Us: 
286, 54 L.Ed. 769, 19 Ann.Cas. 594]; 
Butler v. Watrous, 64 So. 346, 185 Ala. 
130; Dean v. Roberts, 62 So. 44, 182 
Ala. 221; Haskell v. Patterson, 262 S. 
W. 1002, 165 Ark. 65; Barron v. Stu- 
art, 207 S.W. 22, 136 Ark. 481; Carlson 
v. Lantz, 280 P. 531, 208 Cal. 134; Kohn 
v. Kempner, 211 P. 805, 59 Cal.App. 
621; Duncan v. Dazey, 149 N.E. 495, 
318 Ill. 500; Schrader v. Schrader, 131 
N.E. 602, 298 Ill. 469; Soden v. Claney, 
185 Ill.App. 596 [aff 109 N.E. 661, 269 
Ill. 98]; Carlson v. Smith, 236 N.W. 
387, 213 Iowa 231, 80 A.L.R. 186; Bur- 
ger v. Krall, 235 N.W. 318, 211 Iowa 
1160; Hicks _v. Sage, 180 P. 780, 104 
Kan. 723; Roche v. Roche, 222 S.W. 
86, 188 Ky. 327; Thibeau v. Thibeau, 
147 A. 415, 128 Me. 324; Bird v. Bird, 
205 N.W. 130, 232 Mich. 71; Arnold 
v. Smith, 140 N.W. 748, 121 Minn. 116; 
Carr v. Barr, 243 S.W. 98, 294 Mo. 
673; Mather v. Musselman, 257 P. 427, 
79 Mont. 566; Stander v. Krall, 147 A. 
43, 104 N.J.Eq. 499 [aff 147 A. 44, 104 
N.J.Eq. 499]; Lawley v. Hickenlooper, 
212 P. 526, 61 Utah 298; Waddell v. 
Waddell, 104 P. 748, 36 Utah 435; Sla- 
sor v. Slasor, 189 P. 546, 111 Wash. 
90; Gilpatrick v. Perry, 188 P. 442, 26 
Wyo. 538. 


[b] Evidence held insufficient see 
Lougee v. Pickrell, 250 F. 737; Sunny 
Brook Zine & Lead Co. v. Metzler, 231 
F. 304 [aff 238 F. 1007, 151 C.C.A. 6591]; 
Wright v. Fannin, 121 So. 528, 219 Ala. 
234; Johnston v. Kitchin, 265 P. 941, 
203 Cal. 766; Blanc v. Connor, 141 P. 
217, 167 Cal. 719; Lichtenberg v. Bur- 
dell, 281 P. 518, 101 Cal.App. 20; Car- 
ter v. Blenkiron, 189 P. 305, 46 Cal. 
App. 425; Forbes v. Forbes, 182 P. 
773, 41 Cal.App. 365; Squibb v. Catch- 
ing, 264 Ill.App. 499; Clarke v. Tay- 
lor, 190 Ill.App. 33; Betsner v. Bets- 
ner, 151 N.B. 348, 84 Ind.App. 319; 
Schmidt v. Schmidt, 130 N.W. 365, 


152 Iowa 168; Winkler v. Korzuszkie- 
wicz, 21l° P) 124, 12 kan, 2337, Bur= 
gan v. White, 2 S.W.(2d) 1067, 223 
Ky. 79; Foushee v. Foushee, 173 S.W. 
1115, 163 Ky. 524; McDonnell v. Mil- 
holland, 48 Md. 540; Becker v. Becker, 
216 N.W. 415, 240 Mich. 627; Weir v. 
Union Trust Co,,-154 N.W. 357, 188 
Mich. 452; Russell v. Roach, 217 N.W. 
115, 173 Minn. 314; Gates Hotel Co. v. 
C. R. H. Davis Real Estate Co., (Mo.) 
52 S.W.(2d) 1011; Norton v. Norton, 
(Mo.) 43 S.W.(2d) 1024; MacGinniss 
Realty Co. v. Hinderager, 206 P. 436, 
63 Mont. 172; Gordon v. Kaplan, 138 
A. 195, 99 N.J.Eq. 195 [rev on other 
grounds 132 A. 110, 99 N.J.Hq.-390]; 
Apgar v. Connell, 145 N.Y.S. 1079, 160 
App.Div. 743 [rev 140 N.Y.S. 705, 79 
Mise. 531]; M. L. Stewart & Co. v. 
Marcus, 207 N.Y.S. 685, 124 Misc. 86; 
Mullin v. Nolan, 131 N.Y.S. 913; Boer- 
ner v. Cicero-Smith Lumber Co., (Tex. 
Commn.App.) 298 S.W. 545 [rev (Civ. 
App.) 293 S.W. 632, and motion to 
retax costs gr (Commn.App.) 9 S.W. 
(2d) 1105]; Porter v. Shaffer, 133 S.E. 
614, 147 Va. 921; Pacheco v. Mello, 247 
P. 927, 139 Wash. 566. 
Fraud: 
As element of constructive trust see 
Supra § 215. 
In acquisition of property as raising 
constructive trust in general see 
supra § 220. 


58. See cases infra this note. 


[a] Evidence held sufficient see 
Barron v. Stuart, 207 S.W. 22, 136 Ark. 
481; Strasner vy. Carroll, 187 S.W. 
1057, 125 Ark. 34; Kohn v. Kempner, 
211 P. 805, 59 Cal.App. 621; Bradley 
Co. v. Bradley, 173 P. 1011, 37 Cal. App. 
2605, Mein tosh— No gbbunt, Eig Pe Sao, 
842, 29 Cal.App. 779; Tench v. Mc- 
Meekan, 118 P. 476, 17.Cal.App. 14; 
McNeill v. McNeill, 204 Ill.App. 287; 
Rudd v. Gates, 230 S.W. 906, 191 Ky. 
456; Koehler v. Almy, 171 S-W. 147, 
161 Ky. 428; Warden v. O’Brien, 136 
S.W. 635, 142 Ky. 633; Davis v. Spicer, 
(Ky.) 128 S.W. 294; Becker v. Becker, 
216 N.W. 415, 240 Mich. 627; Thierry 
v. Thierry, 249 S.W. 946, 298 Mo. 25; 
Moore v. De Bernardi, 213 P. 1041, 
220 P. 544, 47 Nev. 33; Cobb v. Ed- 
wards, 23 S.E. 241, 117 N.C. 244; Hirt- 
z7el v. Drake, 179 "Pl 905;, 92) Or. Th: 
Gates v. Keichline, 128 A. 490, 282 Pa. 
584; Blick v. Cockins, 83 A. 196, 234 
Pa. 261; Haywood v. Scarborough, 
(Tex.Civ.App.) 102 S.W. 469. 


[b] Evidence held insufficient see 
The, Kennebec; ¢207 BR. 72, . E24 6. CAG 
632; Coleman v. Wegman, 288 S.W. 
376, 172 Ark. 132; De Yampert v. 
Manley, 191 S.W. 905, 127 Ark. 153; 
In re Holt’s Wstate, 215 P. 124, 61 Cal. 
App. 464; Winkelman v. Winkelman, 
138 N.E. 637, 307 Ill. 249; Squibb v. 
Catching, 264 Ill.App. 499; Taylor v. 
Fox's*.xrs, L173) SiWe-ciss 162K. 
804; Collins v. Collins, 57 A. 597, 98 
Md. 473, 103 Am.S.R. 408; Kreps v. 
Kreps, 47 A. 1028, 91 Md. 692; Sul- 
livan v. Applebaum, 129 N.W. 866, 164 
Mich. 432; Park v. Park, (Mo.) 259 
S.W. 417; Johnson v. Jameson, (Mo.) 
209 S.W. 919; Kiser v. Sullivan, 184 
N.W. 93, 106 Neb. 454; Hood v. Hood, 
93 A. 797, 83 N.J.Eq. 695; Heinisch v. 
Pennington, 68 A. 233, 73 N.J.Eq. 456 
[aff ) 73 eA 1118575 Ne Ie Bg.ie 606 is 
Fletcher v. Manhattan Life Ins. Co., 
199 N.Y.S. 180, 204 App.Div. 814 [aff 
142 N.E. 329, 236 N.Y. 671]; Apgar 
v. Connell, 145 N.Y.S. 1079, 160 App. 
Div. 743 [rev 140 N.Y.S. 705, 79 Misc. 
531]; Sloan v. Macartney, 108 N.Y.S. 
840, 58 Misc. 75; Townsend v. Crown- 
er, 125. N.Y.S.0329 ifafi 129 NYS. 1148) 
145 App.Div. 906]; Jackson v. Farmer, 
65.S.E. 1088, 151 N.C. 279. 


Constructivo trust as arisine from 
promise, agreement, or understand- 
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or the existence of a confidential or fiduciary rela- 
tion,®® may be found in the footnotes. 


[§ 238] 6. Questions for Court or Jury.°° Where 
the constitution or a statute provides for the trial 
of fact issues in equitable proceedings by a jury, 
issues of fact arising in a suit for the establishment 
of a constructive trust should be submitted to a 
jury,°t by whom, and not by the court, the cogency 
and convineingness of the evidence is to be deter- 


FRUSTS 


mined;°? and eyen where no such constitutional or 


- [§§ 237-239 


statutory provision exists the court, for its informa- 
tion, may, in accordance with the general rules re- 
lating to the submission of issues to the jury in a 
suit for the establishment or enforcement of a 
trust,®3 submit questions of fact to a jury,®* as 
whether a confidential or fiduciary relation existed 
between particular persons,®> or whether one who 
purchased land at a judicial sale did so as a trustee 
for those having an interest therein.** 


VI. CONSTRUCTION AND OPERATIONS? 


[§ 239] A. In General*—1. What Law Governs.*$ 
Ordinarily in construing and giving effect to an 


ing: 
As to land to be purchased see supra 
$8294, °225. 
To hold, reconvey or dispose of: 
Devise, bequest, or inheritance see 
supra § 222. 
Land conveyed by promisee see Su- 
pra § 223. 

59. See cases infra this note. 

[a] Evidence held sufficient see 
Howard vy. Howe, 61 F.(2d) 577; Shan- 
non v. Lunsford, 111 So. 22, 215 Ala. 
465; Thompson v. Thompson, 267 P. 
875, 91 Cal.App. 554; McMillen v. 
Olmsted, 259 P. 1104, 85 Cal.App. 656; 
Bradley Co. v. Bradley, 173 P. 1011, 
37 Cal.App. 263; Ifodgson v. Fowler, 
50 P. 1034, 24 Colo. 278 [rev 43 P. 462, 
7 Colo.App. 878]; Quinn v. Phipps, 
113 So. 419, 93 Fla. 805, 54 A.L.R. 1173; 
Pulfrey v. Wid, 173 N.E. 87, 340 Ill. 
553; Duncan v. Dazey, 149 N.B. 495, 
318 Ill. 500; Noble v. Noble, 99 N.E. 
631, 255 Ill. 629; Burger v. Krall, 235 
N.W. 318, 211 Iowa 1160; Weir v. Un- 
ion Trust Co., 154 N.W. 357, 188 Mich. 


452; Morrison v. Hunter, 105 N.W. 
88, 74 Neb. 559; Gick v. Stumpf, 110 
NEYooum0l2,, U6, cA pp. Div. 9485 9 ie= 


Credie v. McCredie, 294 P. 361, 134 Or. 
517; Thompson vy. Prew, (R.I.) 148 
MipolLoce ©onner iv. Eodedon,. 207 ek: 
675, 120 Wash. 426. 


[b] Evidence held insufficient see 
Catherwood vy. Morris, 178 N.E. 487, 
345 Ill. 617; Fish v. Teninga, 161 N. 
E. 515, 330 Ill. 160; Rubin v. Midlin- 
sky, 152 N.H. 217, 321 Ill. 486; Harris 
v. Chicago Title & Trust Co., 251 Ill. 
App. 240 faff. 170 NB. 285, 338 Il. 
245]; Schmidt v. Schmidt, 130 N.W. 
365, 152 lowa 168; Winkler v. Korzu- 
szkiewicz, 211 P. 124, 112 Kan. 283; 
Giltz v. O’Malley, 108 A. 878, 135 Md. 
281; W. B. Foshay Co. v. Mercantile 
Trust Co., 220 N.W. 551, 175 Minn. 115; 
Roecher v. Story, 5 P.(2d) 205, 91 
Mont. 28; Mackall v. Olcott, 87 N.Y.S. 
757, 98 App.Div. 282 [aff 76 N.l. 1100, 
183 N.Y. 580]; Porter v. Shaffer, 133 
S.E. 614, 147 Va. 921. 


Confidential or fiduciary relation: 


As element of constructive trust see 
supra § 215 

Breach or abuse of, aS basis for en- 
forcing constructive trust see supra 
§§ 226-230. 


60. Submission of issues to jury in 
equitable suit in general see Equity §§ 
721-741; Juries §§ 30-51. 


61. Gillespie vy. Gillespie, 120 S.E. 
822, 187 N.C. 40; Lefkowitz v. Silver, 
1099S... 56, 182N.C 339) 237 AULR, 
1491; Raper v. Parmenter, (Tex.Civ. 
App.) 1 S.W.(2d) 343. See Boerner v. 
Cicero Smith Lumber Co., (Tex.Civ. 
App.) 298 S.W. 632 [rev on other 


grounds (Commn.App.) 298 S.W. 545] 
(recognizing the rule). And see case 
infra note 62. 

{a] If there is any evidence of 
facts such as to raise a constructive 
trust, the party asserting its exist- 
ence is entitled to go to the jury on 
the question. Gillespie v. Gillespie, 
120 S.B. 322, 187 N.C. 40, Lefkowitz v. 
Silver, 109 S.E. 56, 18 N.C. 339, 23 A. 
L.R. 1491. 

62. Gillespie v. Gillespie, 120 S.E. 
822, 187 N.C. 40. 

Weight and sufficiency of evidence 
in general see supra § 237. 


63. See infra § 993. 

64. See cases infra notes 65, 66. 
65. Noel v. White, 37 Pa. 514. 
66. Benson v. Adam, 3 Pa. 228. 


67. “‘estamentary trusts see Wills 
[40 Cye 1756 et seq]. 


68. What law governs validity of 
trusts see supra § 97. 


69. U.S.—Mercer v. Buchanan, 132 
F. 501. 


Mass.—Bundy v. U. S. Trust Co. of 
New York, 153 N.B..337, 257 Mass. 725 
Brandeis v. Atkins, 90 N.E. 861, 204 
Mass. 471, 26 L.R.A.N.S. 230; Sewall 
v. Wilmer, 132 Mass. 131. 


Miss.—Antignance vy. Georgia Cent. 
Bank, 26 Miss. 110. 


N.J.—Swetland v. Swetland, 149 A. 
50, 52, 105 N.J.Eq. 608 [aff 153 A. 907, 
107 N.J.Eq. 504, and cit Cyc]. 


N.Y.—Paterson First Nat. Bank v. 
National Broadway Bank, 156 N.Y. 
459, 51 N.E. 398, 42 L.R.A. 139; Cross 
v. U. S. Trust Co., 30 N.E. 125, 131 N. 
Y. 330, 27 Am.S.R. 597, 15 L.R.A. 606; 
Maynard v. Farmers’ Loan & Trust 
Co., 203° N.Y.S. 88, 208 App. Divi), 112 
{aff 197 N.Y.S. 526, 119 Mise. 503, and 
aff 144 N.4&. 905, 288 N.Y. 592]; Cur- 
tis v. Curtis, 173 N.Y.S. 103, 186 App. 
Div. 391; City Bank Farmers’ Trust 
Co. v. Whiteing, 241 N.Y.S. 398) 136 
Misc. 416; Guaranty Trust Co. of New 
York v. Cutting, 225 N.Y:S. 407, 130 
Misc. 856; Cary v. Carman, 190 N.Y.S. 
1938, 116 Misc. 463. -But see Keeney vy. 
Morse, 75 N.Y.S. 728, 71 App.Div. 104 
(whether income from a trust is sub- 
ject to a judgment against the bene- 
ficiary is to be determined by the law 
of the place where the trust property 
is located, although elsewhere than 
the creator’s domicile). 


Eng.—Boyes v. Bedale, 1 Hem.&M. 
798, 71 Reprint 349. 

fa] Reason for rule.—‘‘The safer 
TUlLOtE mes is to hold that the situs 
of an inter vivos trust of personalty 
is at the domicile of the creator be- 
cause ‘mobilia sequuntur personam.’ ” 
Swetland v. Swetland, 105 N.J.Hq. 608, 
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instrument evidencing a trust in personalty, the law 
of the domicile of the creator must control;®® and 


149 A. 50, 52 [aff 153 A. 907, 107 N.J. 
Eq. 504, and cit Cyc]. 

[b] Settlors domiciled in different 
places.—Notwithstanding a trust is 
executed in a state where one settlor 
resides, while another settlor resides 
in another state where the property is 
located and where the beneficiary re- 
sides, and where the trust is being 
administered, the law of the latter 
state will govern the construction of 
the trust. Curtis v. Curtis, 173 N.Y. 
S. 108, 186 App.Div. 391. 


[c] Heirs.—(1) Who are the heirs 
at law under a grant in a declaration 
of trust is ordinarily to be deter- 
mined by the laws of the domicile of 
the creator (Brandeis v. Atkins, 90 N. 
E. 861, 204 Mass. 471, 26 L.R.A.N.S. 
230; Codman v. Krell, 25 N.E. 90, 152 
Mass. 214), (2) ‘‘because ome athe 
settlor is probably more familiar with 
the law of his domicile than with 
those of any other place’ (Cary v. 
Carman, 190 N.Y.S. 193, 197, 116 Misc. 
463). (3) Thus, where, at the time 
of the execution of a trust deed direct- 
ing the trustee to pay half the in- 
come from the trust property to gran- 
tor and one fourth to each of two 
other beneficiaries during their re- 
spective lives, and at the death of each 
beneficiary to convey a like proportion 
to her heirs at law, all the parties 
named were domiciled in Massachu- 
setts, the law of that state, although 
the property was located in, and the 
last surviving beneficiary died a res- 
ident of, New York, should be applied 
in determining who are the heirs at 
law of such beneficiary. Cary v. Car- 
man, supra. (4) The heirs at law of 
a person to whom a trust fund is to be 
conveyed are ordinarily to be ascer- 
tained under the law of the state 
where the settlor resided and where 
the instrument was executed, and not 
under the laws of the state in which 
such person died domiciled. Proc- 
tor v. Clark, 27 N.E. 673, 154 Mass. 
45, 12 L.R.A. 721. (5) But the de- 
termination of the creator’s own heirs 
may depend not on the law of his dom- 
icile at the time the trust instrument 
was executed, but on the law of the 
place to which he subsequently moved 
and in which he died domiciled. Mer- 
rill v. Preston, 135 Mass. 451. 


{d] Thus, where a trust deed con- 
veying the stock of corporations in- 
corporated in four different states 
was executed, acknowledged, deliv- 
ered, and accepted in the then state 
of the creator’s domicile, the instru- 
ment was held to be governed and to 
be construed under the laws of that 
state, without reference to the resi- 
dence of the trustees or the subse- 
quent residence of the creator. Mer- 
cer v. Buchanan, 132 F. 501. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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this may be true, even though the creator subsequent- 
ly removes to the state where the trustees and ben- 
eficiaries reside, and dies there,7° or although the 
trustee resides in another state, there being no duty 
imposed on him to remove the property to his state,?1 
or although the trust property has been converted 
under a general authority in the trust instrument and 
removed to another state.72, Whether or not there 
shall be an application of the income to a judgment 
creditor of the beneficiary must be determined by 
the laws of the, state in which the application to 
reach the fund is made.7? The effect of a trust in- 
strument on real property must be determined by the 
laws of the state in which the property is located.7# 
But the mere fact that trust property has its actual 
situs in a particular state and consists in part of 
real estate does not require that the laws of that 
state should govern the construction of the trust 
when the domicile of the settlor is elsewhere.7° The 
construction of a trust evidenced by a contract is 
to be governed by the law of the place where such 
contract has its beneficial operation.7®° The equitable 
interest of a cestui is governed by the same rules of 
law as is the corresponding legal estate.77 


Law in force at the time trust deeds are executed 
and delivered governs their construction.’§ 
[§ 240] 2. Rules of Construction—a. In General. 


70. Mercer v. Buchanan, supra. 127 Misc. 332. 


71. Wyse v. Dandridge, 72 Am.D. 795 


TRUSTS 


In re Kirby’s Estate, 133 Misc. 
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While the court may be required to construe an in- 
strument creating a trust where the terms of the in- 
strument as written violate a positive rule of law 
and are at variance with the recital clause of the 
instrument,?® and whether, in a particular case, a 
condition precedent, a condition subsequent, or a 
conditional limitation is preseribed, is, in the ab- 
sence of unmistakable language, a matter of con- 
struction,®® where the meaning of an instrument 
evidencing a trust is unambiguous, the instrument 
is not one requiring judicial construction.** 


Application of general rules of construction.®? 
Instruments evidencing a trust are generally con- 
strued under rules of construction similar to those 
governing the construction of common-law convey- 
ances.5° However courts of equity in construing 
instruments establishing trusts are not governed by 
the technical rules of the common Jaw;** and those 
courts are not absolutely restricted to the rules of 
construction governing the class of instruments to 
which a particular declaration of trust may he- 
long.8® Nevertheless courts of equity may adopt the 
rule of law applicable to legal estates, unless a con- 
trary intent is clearly manifested.’* 


[§ 241] b. Intention of Creator or Settlor. The 
primary rule in the construction of trusts is that the 
court must, if possible, ascertain and effectuate the 


[b] Construction same as common- 
law conveyance.—‘Declarations of 


149, 35 Miss. 672; Paterson First Nat. 
Bank v. National Broadway Bank, 51 
N.E. 398, 156 N.Y. 459, 42 L.R.A. 139. 


72. Farmers’, ete, Sav. Bank v. 
Brewer, 27 Conn. 600. 

73. Keeney v. Morse, 75 N.Y.S. 
728, 71 App.Div. 104 [aff 69 N.Y.S. 
535, 34 Misc. 114]. 


74. Kerr v. White, 52 Ga. 362; Cary 
v. Carman, 190 N.Y.S. 1938, 116 Misc. 
463. 

[a] Where proceeds used to pur- 
chase land elsewhere.—(1) Where 
land located in a particular state is 
deeded in trust by a resident of that 
state and is subsequently sold, the 
proceeds being used to purchase land 
in another state, the rights of the ben- 
eficiaries to the land in the latter state 
are to be determined by the laws of 
the former state. McNeer v. Patrick, 
142 N.W. 283, 93 Neb. 746. (2) Thus, 
where Kentucky lands, which were 
deeded by a resident of Kentucky to 
@ person as trustee for the benefit of 
the grantor’s daughter, were sold and 
Nebraska lands purchased with the 
proceeds, the daughter’s right to the 
Nebraska lands must be determined 
by the laws existing in Kentucky 
when the first deed was executed. 
McNeer v. Patrick, supra. 


75. Cary v. Carman, 190 N.Y.S. 193, 
116 Misc. 463. 


76. McLoughlin v. Shaw, 
62, 64, 95 Conn. 102. 


“When the contract is to be per- 
formed elsewhere or is to have its en- 
tire beneficial operation and effect 
elsewhere, then the law of the latter 
place rather than the lex locus con- 
tractus governs; for it is presumed 
to have been made with reference to 
the law of the place of its beneficial 
operation.” McLoughlin v. Shaw, su- 
pra. 


77. Nave v. Bailey, 160 N.E. 
829 Ill. 235. 


78. Fish v. Deady, 215 N.Y.S. 374, 
[65 C. J.—32] 


111 A. 


605, 


152, 231 N.Y.S. 408 [appeal den 239 N. 
Y.S. 390, 228 App.Div. 171]. 


80. O’Neil v. Dreier, 61 F.(2d) 598. 


Sl. Stark’ v.. Us S:,) 14 -E (2d) 616; 
New York Life Ins., etc., Co. v. Hoyt, 
52 N.Y.S. 819, 31 App.Div. 84 [aff 55 
IN. E 299.5 TE LONG Yo. 1s) Crown Cow Vv. 
Cohn, 172 P. 804, 88 Or. 642. ‘ 


[a] Other statements of rnle.—(1) 
“Where there is no ambiguity in the 
[trust-creating] instrument itself 
there is no room for interpretation.” 
Stark v. U. S., 14 F.(2d) 616, 621. (2) 
“Tf the words thus employed are plain 
and unambiguous, there is no neces- 
sity for judicial interpretation.” 
Crown Co. v. Cohn, 172 P. 804, 808, 88 
Ore 622g Wine rote rn the 
intention of the srantors is) 2 S 
clearly expressed there is no room 
for construction.” New York Life 
Ins. etcs, | CoOmVi tOyt roe Ne vis. Solo, 
823, 31 App.Div. 84 [aff 55 N.E. 299, 
GAIN SY. F10lls 


[b] Reason for rule.—‘“‘The donor 
must be held to intend the obvious 
and necessary result of his solemn 
eee nat Stark v. U. S., 14 F.(2d) 616, 


82. Rules of construction applica- 
ble to: 

Contracts generally see Contracts § 
481 et seq. 

Contracts for the sale of land see 
Vendor and Purchaser [39 Cyc 1295 
et seq]. 

Deeds see Deeds § 197 et seq. 

Wills see Wills [40 Cyc 1382 et seq]. 


83. See cases infra this note; and 
cases infra §§ 241-325. 


[a] “Usual rules of interpreta- 
tion.”—‘‘The terms of a trust must be 
ascertained by applying the usual 
rules of interpretation to the instru- 


ment which creates it.” Hinds v. 
Hinds, 140 A. 189, 191, 126 Me. 521. 
To same effect Scott v. Rand, 115 


Mass, 104, 111. 


trust are construed in the same man- 
ner as common law conveyances, when 
the estate is finally limited by deed.” 
Badgett v. Keating, 31 Ark. 400, 405. 


{c] “In construing the limitations 
of a trust, courts of equity adopt the 
rules of law applicable to legal es- 
eee Cushing v. Blake, 30 N.J.Eq. 


[ad] Instrument in, form and sub- 
stance an ordinary deed conveying 
real estate in trust must be construed 
as such. Steele v. Smith, 66 S.E. 200, 
84° S.C. 464, 29 L.R.A.N.S. 939. 


{e] Jurisdiction to construe trust 
deed.—The construction of a deed of 
trust is a proper subject of equitable 
jurisdiction. Berger v. Butler, 48 So. 
685, 159 Ala. 539. 


{f] Deed of trust in nature of tes- 
tamentary disposition.—While, in the 
case of a deed in trust which is in the 
nature of a testamentary disposition 
of the property of the grantor em- 
braced in it, the legal effect is differ- 
ent from that of a will, the same 
rules of construction must be applied 
to it as in the case of a devise. Wash- 
ington Home for Incurables v. Amer- 
ican Security & Trust Co., 38 App.D.C. 
421 [error den 382 S.Ct. 554, 224 U.S. 
486, 56 L.Ed. 854]. 


84., Buist v. Williams, 70 S.E. 817, 
88 S.C. 252. 

85. See case infra this note. 

[a] Thus, in dealing with a trust 
agreement executed in connection 
with a gift inter vivos, the courts may 
resort to rules controlling the con- 
struction of wills to determine the 
donor’s intention, which must control 
if possible. Warner v. Keiser, 177 
N.B. 369, 93 Ind.App. 547. 


86. Price v. Sisson, 13 N.J.Eq. 168; 
Harrison vy. Battle, 21 N.C. 213. 


Application of legal or equitable 
rules of construction as depending on 
executory or executed character of in- 
Strument see supra § 262. 
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intention of the ereator,’7 unless forbidden by law.**® 


Faulty instrument. 


Where trust under deed depends on agreement 
it is immaterial 


between the grantee and another, 
what the grantor intended.?°® 


Effect on parties immaterial. 


87. U.S.—Green v. Green, 23 Wall. 
486, 23 L.Ed. 75; O’Neil v. Dreier, 61 
F.(2d) 598; Carndhan v. Peabody, 29 
¥.(2d) 412; Highland Park Mfg. Co. 


v. Steele, 232 F. 10, 146 C.C.A. 202 [aff 
212°. 972, and mod-235 F. 465,149 
C.C.A. 11 (cert den 37 S.Ct. 113, 242 U. 
S. 640, 61 L.Ed. 541)]; Mercer v. Bu- 
chanan, 132 F. 501. 


Cal.—Title Insurance & Trust Co. 
v. Duffill, 218 P. 14, 191 Cal. 629. 


D.C.—Washington Home for Incur- 
ables v.. American Security & Trust 
Co., 38 Anp.D.C. 421 [error den 32 S. 
Ct. 554, 224 U.S. 486, 56 L.Ed. 854]. 


Hawaii.—Chater v. Carter, 22 Ha- 
wali 34. 

Ill.—Bear v. Millikin Trust Co., 168 
Nee S49 386m Ll 6G. vo. AL lk. Lil, 


Ind.—Warner v. Keiser, 177 N.E. 
369, 93 Ind.App. 547; McNew v. Vert, 
86 N.E. 969, 43 Ind.App. 83. 


Iowa.—Keck v. McKinstry, 
W. 851, 206 Iowa 1121. 


‘ s Adm’r v. Sanford, 20 
S.W.(2d) 83,230 Ky. 429; Sower v. 
Lillard, 269 S.W. 230, 207 Ky. 283; 
McCann v. Letc her, 8 B.Mon. 107. 


Me.—True Real-Estate Co. v. True, 
99 A. 627, 115 Me. 533. 


Md.—Crise v. Smith, 133 A. 110, 150 
Md. 322, 47 A.L.R. 467; Mory v. Mich- 
ael, 18 ‘Ma. 2210; Showman v. Miller, 
6 Ma. 479; Ware v. Richardson, 3 
Md. 505, 56 “Am.D. 762. 


Mass.—Bancroft v. Cook, 162 N.E 
691, 264 Mass. 343; Atty.-Gen. v. ee 
tace, 132 N.E. 865, 240 Mass. 93; Hus- 
‘tace Vv. Dickey, 132 N.E. 852, 240 "Mass. 
55; Atty.-Gen. v. Armstrong, 120 N.E. 
678, 231 Mass. 196; Dexter v. Episco- 
pal City Mission, 134 Mass. 394; Cox 
v. Curwen, 118 Mass. 198; Stearns v. 
Palmer, 10 Mete. 32; Norton v. Leon- 
ard, 12 Pick. 152; Newhall v. Wheeler, 
7 Mass. 189. 


Mich.—Wilcox v. Hubbell, 163 N.W. 
-497, 197 Mich. 21. 


Mo.—Neal v. Bryant, 235 
291 Mo. 81. 


N.J.—Woods v. Woods, (Ch.) 141 A. 
567 [rev on other grounds 147 A. 506, 
105 N.J.Eq. 205]. 


N.Y.—Central Union Trust Co. of 
New York v. Trimble, 174 N.E. 72, 255 
N.Y. 88; Hutchins v. Van Vechten, 35 
N.E. 446, 140 N.Y. 115; Townshend v. 
Frommer, 26 N.E. 805, 125 N.Y. 446, 
26 Abb.N.Cas. 441; Nearpass v. New- 
man, 12 N.E. 557, 106.N.Y. 47; Van 
Cott v. Prentice, 10 N.E. 257, 104 N.Y. 
45; Ireland v. Ireland, 84 N.Y. 321 
[rev on other grounds 18 Hun 362]; 
First National Bank & Trust Co. v. 
Palmer, 257 N.Y.S. 816, 235 App.Div. 
593 [mod 254 N.Y.S. 16, 141 Misc. 692]; 
Ross v. Ross, 253 N.Y.S. 871, 233 App. 
Div. 626 [rev 243 N.Y.S. 418, 137 Misc. 
795]; Union Trust Co: of (Rochester 
v. Boardman, 213 N.Y.S. 277, 215 App. 
Div. 73; Rice v. Halsey, 142 N.Y.S. 
58, 156 App.Div. 802 [aff 109 N.E. 
1091, 215 N.Y. 656]; Holbert v. Jack- 
son, 285 N.Y.S. 642, 134 Misc. 618; 
Newman vy. Newman, 223 N.Y.S. 488, 
129 Mise. 784; Guaranty Trust Co. of 


221 N. 


S.W. 1075, 


Notwithstanding a trust in- 
strument is faulty, the conrt will endeavor to deter- 
mine and effectuate the intention of the maker.*® 


Without regard to 
its effect on the parties thereto, it is the duty of the 
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court to interpret a trust instrument in accordance 
with the apparent intent of the creator.®* 


[§ 242] c. Favoring 
trust instruments, the courts will, whenever possible, 
favor that construction which will uphold the valid- 
ity of the trust.®? 
an instrument creating a trust are capable of two 


Validity. In construing 


Hence, where the provisions of 


constructions, the court will adopt that construction 


New York v. Halstead, 210 N.Y.S. 24, 
125 Mise. 32 [aff 216 N.Y.S. 840, 217 
ADD Dive VOL, and. rev 1b TENG Ha oo, 
245 N.Y. 447]; Boucicault v. Leu- 
buseher, 207 N.Y.S. 1, 124 Mise. 232; 
Street v. Post, 178 N,Y.S. 531, 109 
Mise. 228; Union Trust Co. v. Kramer, 
201 N.Y.S. 182. 


N.C.—Jenkins v. Lambeth, 90 S.E. 
513, 172 N.C. 466. 


Pa.—In re Howell’s Estate, 80 A. 
amy at bed eee eas} 


Philippine. See ene v. Tuason, 50 
Philippine 888; 


S.C.—Bartlett v. Aycock, 95 S.EB 
188, 109 S.C. 4386; Buist v. Williams, 
VO Sse Sills Soe Ou pias 
Hilis v. Fisher, 
65 Am.D. 52; 
Tenn.Civ.A. 401. 


W.Va.—Talley v. Ferguson, 62 8.E. 
456, 64 W.Va. 328, 17'L.R.A.N.S. 1215. 


Wis.—Miller v. Douglass, 213 N.W. 
3820, 192 Wis. 486; Upham v. Plankin- 
ton, 140 IN. W. 5,' 152. Wis: 275, 48. 1. 
R.A.N.S. 1004, Ann.Cas.1914C 376. 


“Written instryments creating a 
trust are to be so construed as to give 
effect to the intent of the founder of 
the trust as manifested by the words 
used in the light of all the surround- 
ing facts unless inconsistent with 
some rule of law or repugnant to the 
terms of the instrument.” Bancroft 
NPN 162 N.E. 691, 698, 264 Mass. 


3 Sneed 231, 
Campbell Vy, Stacker, 2 


[a] Absence of precedent.—Where 
no case can be found sufficiently like 
the one under consideration by a court 
to serve as a guide, the court will 
ascertain the intention of the creator 
of a trust, and then by applying prin- 
ciples of equity to the facts endeavor 
to reach a conclusion which will come 
nearest to exact justice between the 
parties. Ireland v. Ireland, 84 N.Y. 
oe, [rev on other grounds 18 Hun 

ils 


[b] “To prevent consequences ap- 
parently unreasonable and remote 
from the makers’ minds, the court 
will surrender ‘to nothing short of 
obvious compulsion’ to construe its 
meaning in accordance with ‘the in- 
ternal evidences of intention’ therein 
expressed.” First Nat. Bank & Trust 
Co. of Yonkers v. Palmer, 257 N.Y.S. 
816, 820, 285 App.Div. 593 [mod 254 
N.Y.S. 16, 141 Misc. 692). 


[ce] In analogy to construction of 
other instruments.—(1) “When the 
writing is produced, it must be inter- 
preted like all other contracts and 
written instruments, according to the 
intention of the parties, ascertained 
from the language used ‘and all the 
surrounding circumstances.” Hutch- 
ins v. Van Vechten, 35 N.B. 446, 448, 
140 N.Y. 115. (2) “The intention of 
the settler, as in other cases of vol- 
untarily created obligations, as gath- 
ered from the instrument creating the 
trust if it be in writing, is the first 
thing for the court to search for and 
to administer.” Sanford’s Adm’r 
v. Sanford, 20 S.W.(2d) 838, 86, 230 Ky. 
429. (3) “The primary and guiding 


which will render the trust legal and operative, rather 
than the one which will render it void.®* 


For ex- 


rule of courts in the construction of 
any executed writing is to ascertain 
from its entire contents the intention 
and purpose of the one who executed 
it, and to construe it according to that 
intention.” Sower v. Lillard, 269 S. 
W. 330, 207 Ky. 283, 285. 


[ad] Expressed intention as test.— 
‘In seeking the true construction of a 
declaration of trust, the guiding prin- 
ciple must be the intention of the 
settlor—his intention as expressed. 
Not, What did he intend to say? but, 
What did he intend by what he did 
say? must be the test.” Title Insur- 
ance & Trust Co. v. Duffill, 218 P. 14, 
18, 191 Cal. 629. To same effect Eus- 
tace v. Dickey, 132 N.E. 852, 858, 240 
Mass. 55. 


[e] Overriding all other rules of 
construction.—Rule requiring appli- 
cation of donor’s intention to trust 
overrides rules of construction. Car- 
nahan y. Peabody, 29 F.(2d) 412. 


[f] Reasons for rule.—(1) ‘Trusts 
arel - not the object of those 
laws which are founded in the nature 
of tenure. They are rights arising 
solely out of the intent of the party 
who created them, and therefore such 
intent could be the only guide in the 
execution of them.’ Green v. Green, 
23 Wall. (U.S.) 486, 490, 23 L.Ed. 75 
[quot Highland Park Mfg. Co. v. 
Steele, 232 PF. 10, 26, 146 CCA. 202 
(aff 212 F. 972, and mod 235 F. 465, 
149 C.C.A. 11 [cert den 37 S.Ct. 113, 
242 U.S. 640, 61 L.Ed. 541])]. (2) “A 
trust deed . . is not to be con- 
strued by the technical rules of the 
common law, but of equity, which 
always endeavors to ascertain the in- 
tention of the grantor.” Bartlett v. 
Aycock, 95 S.E. 188, 109 S.C. 436. 


88. First Nat. Bank & Trust Co. 
of Yonkers v. Palmer, 257 N.Y.S. 816, 
235 App.Div. 593 [mod 254 N.Y.S. 16, 
141 Misc. 692]; Campbell v. Stacker, 
2 Tenn.Civ.A. 401. 


89. First Nat. Bank & Trust Co. 
of Yonkers vy. Palmer, 257 N.Y.S. 816, 
820, 235 App.Div. 593 [mod 254 N.Y.S. 
16, 141 Misc. 692]. 


“A faulty [trust] instrument puts 
the court on the qui vive to effectuate 
the intention of the maker if at all 
possible.” First Nat. Bank & Trust 
Co. of Yonkers v. Palmer, supra. 


90. Michel v. Michel, (Tex.Civ. 
App.) 115. S.W. 358. 

91. Richardson v. Stephenson, 213 
N.W. 673, 193 Wis. 89, 52 A.L.R. 681. 

92. Galland v. Reuben, 116 S.B. 302, 


155 Ga. 298; Bear v. Millikin rust Co., 
168 N.E. 349, 3836 Ill. 366, 73 A.L.R. 


173; Davis v. Rossi, 34 S.W. (2a) 8, 
326 Mo. 911; Locke v. Farmers’ L. & 
T. Co., 35 N.E. 578, 140 N.Y. 135; Equi- 


table Trust Co. of New York v. Miller, 
189 N.Y.S. 298, 197 App.Div. 391 [aft 
L350 NeE: 1955;1°233 INCY., 650) se inl ne 
Fenton’s Bstate, 206 N.Y.S. 210, 123 
Misc. 658 [aff 209 N.¥.S. 831]. 


93. Bear v. Millikin Trust Co., 168 
N.H. 349, 336 Dl. 366, 73 A.L.R, 173; 
Warner v. Keiser, 177 N.E. 3869, 93 
Ind.App. 547; Davis v. Rossi, 34 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 242-247] 


ample, if the language used in a trust instrument is 
susceptible of two constructions, one of which will 
violate a rule of law, while the other will sustain the 
instrument and effect the intention of the creator 
of the trust, the latter will be adopted. 


[§ 243] d. Favoring Beneficiaries. 
struction of instruments creating trusts, all intend- 
ments are in favor of the beneficiary of the trust,®® 


and against the settlor.®® 


[§ 244] e. Favoring Present Trusts and Vested 
In determining whether the ereator of a 


Interests. 
trust intended to create a present 


should be construed as strongly as possible in favor 
tin doubtful cases in- 
volving trust property, an interest should be con- 
strued as vested rather than contingent.°* 


[§ 245] f. Liberal or Strict Construction. 


of such trust.°7 Similarly, 


2d) 8, 326 Mo. 911; Equitable Trust 

Co. of New York v. Miller, 189 N.Y.S. 
293,197 App.Div. 391 [aff 135 N.H. 
955, 233 N.Y. 650]; Cohen v. Wacht, 
244 N.Y.S. 274, 187 Misc. 679 [aff 246 
N.Y.S. 873, 231 App.Div. 801]. 


fa] Extent of _application.—(1) 
“Courts have gone far to sustain a 
trust.” Cohen v. Wacht, 244 N.Y.S. 
274, 281, 137 Misc. 679 [aff 246 N.Y.S. 
873, 231 App.Div. 801]. (2) “If need 
be, they will struggle with unwilling 
words in the attainment of that pur- 
pose.” Cohen v. Wacht, supra. (3) 
In fact, they will surrender to nothing 
short of obvious compulsion. Cohen 
v. Wacht, supra. (4) “If it is neces- 
sary for that purpose, words of in- 
ferior import and questionable mean- 
ing will be disregarded.” Bear v. 
Millikin Trust Co., 168 N.E. 349, 355, 
336 Ill. 366, 73 A.U.R. 173. 


94. Warner v. Keiser, 177 N.E. 369, 
93 Ind.App. 547; Davis v. Rossi, 34 
S.W.(2d) 8, 326 Mo. 911. 


[a] Thus (1) where language of a 
trust agreement executed in connec- 
tion with a gift inter vivos is sus- 
ceptible of two constructions, one vio- 
lating a statute and the other gus- 
taining the agreement and effécting 
the donor’s intention, thereby sustain- 
ing the gift, the latter construction 
should be adopted. Warner v. Keiser, 
177 N.E. 369, 93 Ind.App. 547. (2) 
If a trust instrument be ambiguous 
regarding the time of termination, the 
interpretation consistent with the rule 
against perpetuities must be adopted. 
ays v. Rossi, 34 S.W.(2d) 8, 326 Mo. 
Ch ile 


{[b] Reason for rule.—The law 
presumes that the donor did not in- 
tend to violate a rule of law. Warner 
v. Keiser, 177 N.E. 369, 93 Ind.App. 
547. 


{c] Partial illegality ‘If [a] 
clause of the [trust] agreement ; 
is illegal while the remainder are 
legal then the legal parts should be 
upheld if they can be legally separat- 
ed from the illegal provision without 
changing the general purpose and 
scheme of the donor and disregarding 
his clearly expressed intention.” 
Warner v. Keiser, 177 N.E. 369, 377, 
93 Ind.App. 54T. 


95. Sprague v. Edwards, 48 Cal. 
239; Wood v. American Nat. Bank, 
(Cal. App.) 14 P.(2d) 110; Ringrose 
v. Gleadall, 121 P.. 407, 17 Cal. App. 
664; Greco v. Hubbard, 147 N.Jc. 272, 
252 Mass. 37: Dibert v. D’Arcy, 154 
S.Ww. 1116, 248 Mo. 617; Stein v. Na- 
tional Bank of Commerce, (Mo.App.) 
181 S.W. 1072, 1075 [cit Cyl; Wood v. 
Paul, 95 A. 720, 250 Pa. 50 


“If there be any cee or uncer- 


TRUSTS 
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eral rules of construction, applicable to charitable 
trusts, are inapplicable to private trusts,?? and a 
naked trust in particular,must be strietly construed.' 

Restrictive conditions in an instrument setting up 
a trust are to be strictly construed.” 


Trust deeds are not to be construed by the rigid 
rules governing the construction of ordinary deeds 
at law,* and a deed of trust in the nature of a post- 


nuptial settlement is to be liberally construed* with- 


trust, the facts 
purpose.® 


be considered.® 
Lib- 


tainty in the language of the trust 
instrument, it will be construed, if 
possible, in favor of the beneficiary, 
and against the trustee.” Title In- 
surance & Trust Co. v. Duffill, 218 P. 
14, 18, 191 Cal. 629. 


[a] “It is also a reasonable re- 
quirement and is the law, that, if the 
language of the trust be ambiguous 
or uncertain, it will be construed, if 
possible, in favor of the beneficiary 
and against the trustee.’”’ Ringrose v. 
pee ae 121 P. 407, 409, 17 Cal.App. 


{[b] Compared to deeds.—“In gen- 
eral doubtful clauses in a deed are 
construed most strongly against the 
grantor and as favorably to the gran- 
tee as the language will permit. The 
same rule holds good as between a 
trustee of an express trust having no 
interest in the trust fund and the ces- 
tui que trust.” Sprague v. Hdwards, 


48 Cal. 289, 247 [quot Ringrose v. 
oe 121 P. 407, 409, 17 Cal.App. 
564]. 


96. Rothschild v. Dickinson, 134 N. 
W. 1035, 169 Mich. 200; Wood v. Paul, 
95 A. 720, 250 Pa. 508. 

[a] Reasons for rule.—(1) “Since 
the settlor had it in his power to de- 
fine exactly what was to be given and 
what reserved, he shall be held to give 
everything not expressly reserved and 
the writing will be construed most 
strongly against him.’’ Wood v. Paul, 
95 A. 72052505 Ra. 5085142) (2). “It 
is a familiar rule that it [the trust 
instrument] should be most strongly 
construed against the party using the 
language.’ Rothschild v. Dickinson, 
134 N.W. 1035, 169 Mich. 200, 206. 


97. Talbot v. Talbot,—78 A. 5385, 
32 R.I. 72, Ann.Cas.1912C 1221. 


$8. Winslow v. Rutherford, 114 P. 
930, 59. On, 124, 


99. Barr v. Geary, 
82 Ind.App. 5 


Rule of liberal construction of char- 
pable trusts generally see Charities 
§.12. 

1. Speigle v. Meredith, 22 F.Cas. 
No. 13,227, 4 Biss. 120. 


2. Pennsylvania Horticultural ‘So- 
ciety v. Craig, 87 A. 678, 240 Pa. 137. 


3. ee “ae Clarke, 90 S.E. 180, 
130, 106 Ste? 


“Trust Bats are not bound in their 
interpretation by the rigid rules 
which control in the construction of 
law deeds; nor have they ever been.” 
Dunean v. Clarke, supra. 


[a] “While it is not reasonably ap- 
parent why judges may wander afield 
to ascertain a maker’s intent in the 
construction of wills and trust deeds, 


142 N.E. 622, 


[§ 246] g. Whole Instrument. 
trust the whole instrument declaring the trust must 


in the bounds of the natural and unconstrained im- 
port of the provisions of: the entire instrument when 
considered in connection with its general scope and 


In construing a 


[§ 247] h. Construing Instruments Together. 


and may not do the same thing in the 

construction of any sort of deed, yet 

such is the history of the develop- 

ment of the law through long years.” 

pages v. Clarke, 90 S.H. 180, 181, 106 
ONES 


4. Crise v. Smith, 183 A. 110, 150 
Md. 322, 47 A.L.R. 467. 


5. Crise v. Smith, supra. 


6. Ill.—Bear v. Millikin Trust Co., 
He N.E. 349, 336 IlL 366, 73 A.L.R. 


Ky.—Sower vy. Lillard, 269 S.W. 330, 
207 Ky. 283; Lewis v. Citizens’ Nat. 
Bank, 23 S.W. 661 95 Kay. 279) be Key, 
Ts 622: Ball v. Hancock, 82 Ky. 107, 
5 Ky.L. 883. 


Me.—Cutting v. Haskel, 120 A. 618. 
ve Me. 454; Parker v. Murch, 64 Me. 


Mass.—Clarke v. Hearne, 160 N.F. 
309, 263 Mass. 114; Dittemore v. 
Dickey, 144 N.BE. 59, 249 Mass. 95; At- 
torney General v. Eustace, 132 N.E. 
865, 240 Mass. 93; Eustace vi Dickey, 
132 N.E. 852, 240 Mass. 55. 


4 5 Boe SELEY v. Clarkson, 87 Mo. 


N.Y.—New York lL. Ins., ete., Co. v. 
Hoyt, 55 N.B. 299, 161 N.Y. 1; Knowl- 
ton v. Atkins, 31 N.E. 914, 134 N.Y. 
313; Boucicault v. Leubuscher, 207 
N.Y.S. 1, 124 Misc. 232. 


Or.—Crown v. Cohn, 172 P. 804, 88 
Or. 642. 


Pa.—In re Howell’s Esiate, 80 A. 58, 
231 Pa. 213; Judge v. Pyle, 73 A. 919, 
224 Pa. 479. 


S.C.—Buist v. Williams, 70 S.E. 817, 
88 S.C. 252. 


Tex.—Smith v. Brown, 1 S.W. 573, 
66 Tex. 543. 


Wis.—Miller v. Douglass, 213 N.W. 
320, 192 Wis. 486. 


[a] “Et is the duty of the court 
to give effect to the intent with 
which the declaration of trust was 
made, so far as such intent can be 
collected from the whole instrument.” 
Knowlton v. Atkins, 31 N.E. 914, 917, 
134 N.Y 31:3. 


[b] Trust deed.—‘In construing 
the terms of a trust deed, the purpose 
of a court should be to ascertain the 
trustor’s intention, which design is to 
be determined from an inspection of 
the entire language of the convey- 
ance.’ Crown Co. v. Cohn, 172 P. 804, 
808, 88 Or. 642. 


[ce] As controlling.—‘The context 
of the entire instrument and the in- 
tent gathered must not yield to any 
refinement of language in arriving at 
a proper translation.” Boucicault v. 
paeercuer, 207 N.Y.S. 1, 2, 124 Misc. 
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Where there are two or more instruments creating, 
defining, or relating to a trust, they may be construed 
together to effectuate the intention of the creator,’ 
as where a trust instrument incorporates another 
instrument by reference, when the instrument re- 
ferred to will be construed as a part of the first 
instrument, except to the extent that the incorporated 
instrument may be inconsistent. Among particular 
instruments an absolute deed and a declaration of 
trust made as part of the same transaction may be 
considered together in construing a trust.® Similarly 
a deed and a trust agreement may be construed to- 
gether as parts of one transaction, and as establish- 
ing the trust.1° Likewise a trust deed and a con- 
fidential writing delivered at the same time, to be 
cpened and read afterward, may be construed to- 
gether,1! as may conveyance in trust and reconvey- 
ance by the trustee,'* successive conveyances by 
the settlor,1? successive trust deeds where one re- 
fers to the other,!4 a trust deed and a will,*® and 
an original and a supplemental trust agreement.*® 
However, where an irrevocable trust is established 


7. U.S.—Heermans v. Schmaltz, 7; Constans, 23 N.W. 
Eve 566;)00" Biss: 1823.) “Andusee Joy’ v.| MeGuire v. 
St. Louis, PIISICt, 248F 138 5ULS 15734 201 AppmDiv. eae 
L.Ed. 843. [a] 
Ala.—Henderson v. ment, 
Don 3oo, 210 Ala. 73: 


Henderson, 97 
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McGuire, 193 N.Y.S. 


Thus a deed and a trust agree- 
executed concur- 
rently, are to be regarded as One in- 


which are 
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by a trust deed, it should not be construed together 
with a subsequently executed will of the donor;** 
and, where a trust deed does not follow the provi- 
sions of a will, nor refer to a will, nor in any manner 
indicate the existence of any other instrument, such 
deed must be construed according to its own terms.** 
In construing a subsequently executed trust instru- 
ment which expressly declares that all former agree- 
ments of every kind concerning the trust property 
are terminated, the court cannot consider a pre- 


viously executed trust instrument.*® 


Relation back. Where a trust is insufficiently de- 
clared and afterward the declaration is made suffi- 
cient by the grantor, the subsequent declaration re- 
lates back to the original declaration.?° 


[§ 248] i. Evidence To Aid Construction—(1) In 
General. In the construction of a trust the purpose 
and intention of the creator must be determined from 
the terms of the instrument itself, if it be plain and 
unambiguous.” Therefore, where the trust instru- 
ment is plain and unambiguous, extrinsic evidence is 


530, 33\ Minn. 329: 


172, 


of revocation enjoyed by the testa- 
trix. Gridley v. Gates, 240 N.Y.S. 260, 
228 App.Div. 579. (4) Where a trust 
deed incorporated a will by reference, 
the will became part of the trust deed, 
except where inconsistent with the 
deed. Hammett v. (Tex. 


3 , ae rte Farrar, 
Cal.—Tyler v. Granger, 48 Cal. 259. (ia) aug. Walrath v. Roberts, 12 F Commn.App.) 29. S.W.(@d) $49 Café 
D.C.—Mayer v. American Peer AN 11, Bolinvy.. Kréncels 22% Pe 266, (Civ.App.) 8 S.W.(2d) 236]. 


CLC, COm. sos ADD. D.C. 391 fant 
95) 222 US. 295, 56 L.Ed. 206]. 

Ind.—Hord vy. Bradbury, 59 N.E. 27, 
156 Ind. 20. 


ae ae aac v. Hallett, 6 Cush. 
3. 


Mich.—In re Sweetser, 67 N.W. 130, 
109 Mich, 198. 


Minn.—Randall v. Constans, 
W. 530, 33 Minn. 329. 


N.J.—Moore v. Carling, 29 N.J.Eq. 
432. 

N.Y.—Van Cott v. Prentice, 35 Hun 
BA) athe LOm NL s Geb LOS NAY 25a) 
Brumfield v. Boutall, 24 Hun 451; 
Ford v. Belmont, 30 N.Y.Super. 97 [aff 
30 N.Y.Super. 508]. 


Ohio.—Brockway  v. 
Ohio N.P.N.S. 228. 


Pa.—In re Greenfield, 14 Pa. 489. 


R.I.— Koehne v. Beattie, 90 A. 211, 
36 R.I. 316. 


Tex.—Holtz v. Cary, (Civ.App.) 23 
S.W.(2d) 392. 

Wis.—Hannig v. Mueller, 52 N.W. 
98, 82 Wis. 235; Winner, v. Hoyt, 28 
N.W. 380, 66 Wis. 227, 57 Am.R. 257. 


8 Hammett v. Farrar, (Tex. 
Commn.App.) 29 S.W.(2d) Laff 
(Civ.App.) 8 S.W.(2d) 236]. 


9. Cal.—Tyler v. Granger, 48 Cal. 
259. 


D.C.—Mayer v. American Security 
& Trust Co.,.33' App: D.C. 391 [Laff 32 
S.Ct. 95, 222 U.S. 295, 56 L.Ed. 206]. 


N.Y.—WNestell v. Hart, 95 N.E. 703, 
202 N.Y. 280; McGuire v. McGuire, 
193 N.Y.S. 772, 201 App.Div. 71; Brum- 
field v. Boutall, 24 Hun 451. 


Pa.—King v. York Trust Co. of 
York, 122A. 227, 278) Pa. 124i; In re 
Greenfield, 14 Pa. ee Hamilton vy. 
Elliott, 5 Serg.&R. 375 

S.C.—Spivey v. Conways Lumber Co., 
93 S.H. 246, 108 S.C. 138 ‘ 

10. Walrath v. Roberts, 12 F.(2a) 
443; Barlow v. Southern Trust Co., 281 
P. 531, 101 Cal.App. 330; Randall v. 


od 


23 N. 


Warren, 11 
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116 Kan. 459; Van Cott v. Prentice, 
a Wilian 317 [aff 10 N.E. 257, 104 N.Y. 


[a] Thus, where one to whom a 
deed absolute on its face has been ex- 
ecuted under oral agreement to con- 
vey to the children of the grantor sub- 
ject to life interest in their father, 
the grantee thereafter executing a 
deed to them, placed it in the safety 
deposit box with a writing directing 
its delivery by his administrator, but 
only on condition that he was to have 
a lien thereon, no effect can be given 
to such deed considered apart from 
the writing accompanying it, and any 
trust created by it must be such as 
the writing indicates. Bolin v. Kren- 
gel, 227 PB. 266, 116 Kan, 459. 


gine Moore y. Carling, 29 N.J.Eq. 
13. Heermans vy. Schmaltz, 7 F. 
566, 10 Biss. 323; Pope v. Safe De- 


posit & Trust Co., (Md.) 161 A. 404. 
14, Randolph v. Read, 196 S.W. 


133, 129 Ark. 485, 

15. Cleveland v. Hallett, 6 Cush. 
(Mass.) 403; In re Sweetser, 67 N. 
W. 130, 109 Mich. 198; Gridley Xe 


Gates, 240 N.Y.S. 260,° 928 App. Div. 
BY (tds Hammett v. Farrar, (Tex. 
Commn. App.) 29 S.W.(2d) 949 [aff 
(Civ.App.) 8 S.W.(2d) 236]. 


[a] Thus (1) where a conveyance 
of land is made to one ‘‘as he is trus- 
tee for” a designated person, the na- 
ture of the trust may be ascertained 
by reference to the will creating the 
same, although the will is not refer- 
red to in the deed. Cleveland vy. Hal- 
lett, 6 Cush. (Mass.) 403. (2) Similar- 
ly, where a trust has been created by 
a deed execuied by legatees to carry 
out the provisions of a will, the will 
and the trust deed should be read to- 
gether, to arrive at the full meaning 
of the deed. In re Sweetser, 67 N.W. 

130, 109 Mich. 198. (3) A deed to a 
trustee, affirming and ratifying the 
terms of the trust in a will, incorpo- 
rated the will in so far as it related to 
the trust and was subject to the power 


[b] Probate of will unnecessary. 
—Where a will became part of trust 
deed by reference in the deed, pro- 
bate of the will is not ‘necessary to 
give effect to the trust deed. Ham- 
mett v. Farrar, (Tex.Commn.App.) 


29 S.W.(2d) 949 [aff (Civ.App.) 8 S. 


W.(2d) 236). 

16. Union Trust Co. v. Hawkins,, 
(App.) 161 N.E. 548 [rev on other 
grounds 167 N.E. 389, 121 Ohio St. 
159, 73 A.L.R. 190). 


17. McCash v. Derby, 
881, 158 Iowa 371. 


[a] Thus, under a trust directing 
the trustee, on death of the life ten- 
ant, to convey to the heirs of the 
grantor, the will of the grantor was 
immaterial on the question who were 
the grantor’s heirs. McCash v, Der- 
by, 139 N.W. 881, 158 Iowa 371. 


139 N.W. 


18. Peavy v. Dure, 62 S.E. 47, 131 
Ga. 104. 
19. (Tex.Civ. 


Barnett v. Elliott, 
App.) 160 S.W. 671. 


20. Union Trust Co. of pecewer 
v. McCaughn, 24 F.(2d) 459. 


[a] For example, where proceeds 
of a life policy were payable to a wife 
in trust, a bequest in insured’s will, 
completing the trust, related back to 
the time the policy was taken out. 
Union Trust Co. of Pittsburgh v. Mc- 
Caughn, 24 F.(2d) 459. 


21. U.S.—Hubbell v. Burnet, 46 F. 
(2d) 446 [cert den 51 S.Ct. 487, 283 
U.S. 840, 75 L.Ed. 1450]. 


Cal.—Title Insurance & Trust Co. 
Vy. Duffill, 218 BP. 14, 191 ‘Cal 629¢ 


Conn.—Raymond v. Holland, 148 A. 
aie 110 Conn. 516. 


Ind.—McNew v. Vert, 86 
43 Ind.App. 83. . pets © 


Me.—True Real Estate Co. v. True 
99 A. 627, 115 Me. 533. : 


Mass.—Chamberlain v. Van Horn, 
141 N.E. 111, 246 Mass. 462; Attor- 
ah opal, ustace, 132 N.B. 865, 

ass ustace v. Dick 32 
N.E. 852, 240 Mass. 55. ts 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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inadmissible to show the creator’s intent.?2 
where a trust, its duration, and the beneficiary un- 
der the trust are clearly expressed, parol proof c¢an- 
not be received to vary or contradict its stipula- 
tions,”* or to show that some meaning was intend- 
ed other than that which the words plainly import.”# 
In other words, the legal effeet of a trust instru- 
ment cannot be controlled by oral evidence.?5 
over, other instruments executed prior to the execu- 
tion of a deelaration of trust are inadmissible to 
However, parol evidence may be 
admitted to aid in the construction of an indefinite 
trust instrument where the effect of such evidence 
is to explain rather than to contradict the written 
Under such circumstances oral state- 
and after the execu- 
tion of a declaration of trust may be considered.?8 
Under those circumstances the court may also con- 


prove intention.?® 


instrument.?7 
ments of the doncr both before 


N.Y.—Central Union Trust Co. of { 


New York v. Trimble, 174 N.E. 72, 
255 N.Y. 88; Whittemore v. Equitable 
Trust Co. of New York, 165 N.B. 454, 
250 N.Y. 298; Farmers’ Loan & Trust 
Co. v. Callan, 159 N.E. 405, 246 N.Y. 
481; New York L. Ins., etc., Co. v. 
Hoyt 55 UNE 299 Let Ney. 1 n= 
ion Trust Co. of Rochester v. Board- 
man, 213 N.VY.S. 277, -215' App: Div: *73; 
In re Kirby’s Estate, 231 N.Y.S. 408, 
133 Misc. 152 [appeal den 239 N.Y.S. 
390, 228 App.Div. 171]. 

{a] Other statements of rule.—(1) 
“Trust convention . must be 
construed in accordance with the in- 
tent of the settlor, which is to be 
gathered from the four corners of the 
document.” Hubbell v. Burnet, 46 F. 
(2d) 446, 448 [cert den 51 S.Ct. 487, 
283 U.S. 840, 75 Ld. 1450]. (2) “The 
only intention this court is author- 
jzed to declare is such as may be 
deduced from an interpretation of the 
instrument which was drawn and exe- 
cuted by the parties to express their 
intention.” Title Insurance & 
Trust Co. v. Duffill, 218 P..-14, 18, 191 
Cal. 629. (3) “The intention of the 
donor must be found in the words 
creating the trust.” In re Kirby’s Es- 
tate, 231 N.Y.S. 408, 411, 133 Misc. 
152 [appeal den 239 N.Y.S. 390, 228 
App.Div. 171]. (4) ‘The legal effect 
of the terms of the trust must be 
held to be the donor’s intention.’ In 
re Kirby’s Estate, supra. 


[b] Rule negatively stated.—(1) 
“We are to search not for the prob- 
able intention of the settlor merely. 
but for the intention which the trust 
deed itself, either expressly ox! by; 
implication declares.” Central Union 
Trust Co. of New York v. Trimble, 
GAY INE POs 1Fid5 9) 2b DEEN. 188-00 (C2) 
“Processes of construction may not 
be resorted to for the purpose of read- 
ing intu the trust deed an intention 
not expressed or legitimately to be 
implied from the language used when 


construed in the light of the sur- 
rounding circumstances.” Central 
Union Trust Co. of New York v.' 
Trimble, supra. 


{[c] Neither enlargement nor re- 
striction of meaning.—‘“The intention 
of the settlor . is to be ascer- 
tained from the unambiguous lan- 
guage used which cannot be enlarged 
or restricted by extrinsic evidence.” 
Chamberlain v. Van Horn, 141 N.E. 
111, 246 Mass. 462. 

[d] “No technical rules of con- 
struction, no artificial analysis of 
language used, may defeat intention 
where that intention is manifest in 
the language of the instrument it- 


self.” Farmers’ loan & Trust Co. v. 
Callan, 159 N.E. 405, 407, 246 N.Y. 
481. 


TRUSTS 


Thus, 


trustee.?? 


More- 


Presumptions. 


[e] Reasons for rule.—(1) ‘The 
ereator of a trust can do as he pleas- 
es with his property and the courts 
look to his words to guide them in 
Jecisions.” Whittemore v. Equitable 
Trust Co. of New York. 165 N.E. 454, 
456, 250 N.Y. 298. (2) “The directions 
come from the owner of the property, 
and not from the law, unless there be 
some specific statute to be enforced.” 
Whittemore v. Equitable Trust Co. of 
New York, supra. 


22. See cases infra this note; 
infra notes 23-26 


fa] Thus (1) where documents 
constituted a complete agreement 
constituting a declaration of trust, 
the court cannot regard any unex- 
pressed intent, but only that finding 
expression in the documents. Rayhol 
Co. v. Holland, 148 A. 358, 110 Conn. 
“16. (2) That settlor objected to the 
donee’s wife, and was unfriendly and 
hostile to the wife or that the donee 
was ignorant of the conditions of the 
trust memorandum cannot be shown 
outside of an unambiguous trust in- 
strument itself. Chamberlain v. Van 
Horn, 141 N.E. 111, 246 Mass. 462. 


23. Boykin v. Pace, 64 Ala. 68. 


[a] For example, parol evidence 
is not admissible to show that the 
creator intended that the trust fund, 
in a contingency, should revert to his 
estate. Boykin v. Pace, 64 Ala. 68. 


24. Collins yv. Phillips, 59 N.W. 40, 
91 Jowa 210; Finke v. Finke, 156 N. 
Wi 5955 30 SD. 46. 


[a] Evidence to show contrary in- 
tent.— Where the effect of oral evi- 
dence in the construction of a trust 
deed is to show an intent contrary to 
that expressed by the language of the 
deed, such evidence is inadmissible. 
mere v. Finke, 156 N.W. 595, 37 S.D. 
46. 


25. Cutting v. Haskell, 120 A. 618, 
122 Me. 454; Richardson v. Adams, 50 
N.E. 941, 171 Mass. 447. 


[a] Reason for rule.—‘“It comes 
within the rule thus expressed by 
Dean Wigmore: ‘When a jural act is 
embodied in a single memorial, all 
other utterances of the parties on that 
topic are legally immaterial for the 
purpose of determining what are the 
terms of their act.’”’ O’Brien v. Hold- 
en, 160 A. 192, 195, 104 Vt. 338. 


{b] Thus (1) statements by the 
creator of a trust subsequent to the 
execution of the declaration of trust 
are inadmissible to vary the terms of 
a trust instrument. Cutting v. Has- 
kell, 120 A. 618, 122 Me. 454. (2) 
Similarly statements by the creator 
of a trust, after it has been executed 
and carried into effect, are inadmis- 
sible to vary or affect its terms par- 


and 
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sider parol evidence to ascertain the duties of the 
Even though a statute requires that a 
declaration of trust shall be in writing and signed 
by the creator, parol testimony is admissible for the 
purpose of identifying either the benefi¢iaries or sub- 
ject-matter of the trust;?° and, where the existence 
of the trust is shown by writing, parol evidence may 
be let in to show its terms.*1 
dence may be introduced to show the nature’? and 
the purpose®*® of a trust. 


Moreover, parol evi- 


The interpretation of a trust in- 


strument may be based on presumptions where a 
sounder foundation is lacking.*# 


[§ 249] (2) Surrounding Circumstances. 
the instrument is indefinite or inconsistent, the court 
can consider the surrounding cireumstances in de- 
termining just what the intention of the donor was.?° 


Where 


ticularly where made in the absence 
and without the knowledge or con- 
sent of the beneficiaries. Richardson 
v. Adams, 50 N.E. 941, 171 Mass. 447. 
(3) Parol evidence that sole benefici- 
ary under written declaration of trust 
orally directed that trust fund be 
equally divided among her children 
at her death is inadmissible. O’Brien 
v. Holden, 160 A. 192, 104 Vt. 338. 

26. Cutting v. Haskell, 120 A. 618, 
122 Me. 454. 

[a] Thus a prior will is inadmis- 
Sible to vary the terms of a declara- 
tion of trust or to prove the donor’s 
intention. Cutting v. Haskell, 120 A. 
618, 122 Me. 454. 

Construing instruments 
generally see supra § 247. 


27. Eaton v. Cook, 25 N.J.Eq. 55; 
Ketcham v. Central Trust & Savings 


together 


Co., 71 Pa.Super. 376; Jackson v. 
ee (Tex.Civ.App.) 52 S.W.(2d) 


Surrounding circumstances see in- 
fra § 249. 

28. Eaton v. Cook, 25 N.J.Eq. 55. 

[a] ‘“Heirs.’”—Prior and contempo- 
raneous declarations of the donor are 
competent evidence as to whom she 


meant to designate by “heirs.” WBa- 
ton v. Cook, 25 N.J.Eq. 55. 
29. Jackson v. Hughes, (Tex.Civ. 


App.) 52 S.W.(2d) 687. 


[a] Thus an instrument, suchasa 
life insurance policy, creating a dry 
trust, implies its incompleteness, 
warranting admitting parol evidence 
to show trustee’s duties. Jackson v. 
Reo (Tex.Civ.App.) 52 S.W.(2d} 

30. Ash v. Ash, 4 Pa.Dist. 725. 


31. Montgomery v. Montgomery, 2 
Hawaii 563; Bromley’s Bst., 26 Pa. 
Tae Mig be Reid v. Reid, 33 S. Cc. EKq. 213. 


Best v. Melcon, 210 S.W. 662, 
1838 3 Ky. 785. 

33. Fidelity & Columbia Trust Co. 
v. Gwynn, 268 S.W. 537, 206 Ky. 823, 
38 A.L.R. 9387; Best v. Melcon, 210 S. 
Wie 6625" 183" Key. 785. Jackson Vv. 
Hughes, (Tex.Civ.App } 52 S.W.(2da) 


34. Farmers’ Loan & Trust Co. v. 
Callan, 159 N.E. 405, 246 N.Y. 481, 

35. Fla.—Reid v. Barry, 112 So. 
846, 93 Fla. 849. 

Ga.—Houston v. Bryan, 1 S.E. 252 
78 Ga. 181, 6 Am.S.R. 252 

Hawaii.—Chater v. Garten 22 Ha- 
wali 34. 

Ind.—McNew v. Vert, 86 N.E. 969 
43 Ind.App. 83. 


Iowa.—Collins v. Phillips, 59 N.W. 
40, 91 Iowa 210. 


’ 
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For example, where the trust instrument is indefi- 
nite, the court may consider from what source the 
money came with which the trust property had been 


, 36 
bought. 


[§ 250] (3) Practical Construction. 
ing a trust instrument the court may not only con- 
sider what is expressed in such instrument, but may 
also look at the conduct of the parties affected by 
the instrument in their performance of it.** 
in ascertaining the intent of the settlor resort may 
be had to his acts under the trust nstrument.*% 


[§ 251] j. Meaning of Words—(1) In General. 
In ascertaining the intention of the creator of a 
trust the courts are not confined to a strict and 
literal construction of the language used,*® particu- 
larly when such construction will frustrate the in- 


Ky.—Sower v. Lillard, 269 S.W. 330, 
207 Ky. 283. 

Me.—.True Real Estate Co. v. True, 
99 A. 627, 115 Me. 533; Hinckley v. 
Hinckley, 9 A. 897, 79 Me. 320. 

Mass.—Clark v. Hearne, 160 N.B. 
309, 263 Mass. 114; Attorney General 
v. Eustace, 132 N.E. 865, 240 Mass. 
93; Eustace v. Dickey, 132 N.E. 852, 
240 Mass. 55; Attorney General v. 
Armstrong, 120 N.E. 678, 231 Mass. 
196; President and Fellows of Har- 
vard College v. Attorney General, 117 
N.E. 903, 228 Mass. 396. 


Mo.—Neal v. Bryant, 235 S.W. 1075, 
29% Mo. 81. 

N.J.—Eaton v. Cook, 25 N.J.Eq. 55. 

N.Y.—-McArthur v. Gordon, 27 N.E. 
ROSS Ae L26) ENGY 259s 912 Li RA 667; 
Bruff v. Rochester Trust & Safe De- 
posit Co., 217 N.Y.S. 769, 218 App.Div. 
67 [rev 211 N.Y.S. 606, 125 Misc. 579, 
and aff 157: N.E. 857, 245 N.Y. 560]; 
Union Trust -Co. of Rochester y. 
Boardman, 213 N.Y.S. 277, 215 App. 
Div. 73; Bliss v. Fosdick, 24 N.Y.S. 
939 [rev on other grounds 27 N.Y.S. 
1053, 76 Hun 508]. 


N.C.—Jenkins v. 
513, 172 N.C. 466. 


Or.—Crown Co. v. Cohn, 172 P. 804, 
809, 88 Or. 642 [quot Cyc]. 

Pa.—Stauffer’s Estate, 29 Pa.Dist. 
457. 

Va.—Schroeder v. Woodward, 82 S. 
EB. 192, 116 Va. 506. 


W.Va.—McCandless v. Warner, 26 
W.Va. 754. 

Wis.—Miller v. Douglass, 213 N.W. 
320, 192 Wis. 486. 

[a] Other statements of rule.— 
(1) “The fundamental rule in the in- 
terpretation of a trust instrument is 
to ascertain the intent of the founders 
from the language employed read in 
the light of the contemporary cir- 
eumstances, state of the law and pub- 
lic conditions, the object to be ac- 
complished and all other attendant 
facts actually or presumably within 


Lambeth, 90 S.B. 


che knowlédge of the parties.” At- 
torney General v. Armstrong, 120 N. 
BE. 678, 680, 231 Mass. 196. (2) “Such 


writing like any other, may, when es- 
sential to a true understanding of its 
meaning, be read in the light of all 
the facts and circumstances attend- 
ant upon its making, and which would 
be presumed to have been in the mind 
of the one who issued it at the time of 
its issuance.” Neal v. Bryant, 235 S. 
W. 1075, 291 Mo. 81, 90. (3) ‘The in- 
tent of the settlor is to be found in 
the words of the declaration con- 
strued in the light of all the sur- 
rounding facts.” Clark v. Hearne, 160 
N.E. 309, 263 Mass. 114. (4) “Where 
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tention of the creator as gathered from the whole 


trust instrument.?° 
used in a trust instrument must be eonstrued in 


On the contrary, the words_ 


that sense which will best effectuate the intent of 


In constru- 


Hence, 


it is impossible to ascertain the inten- 
tion of the trustor from the language 
used, the court will consider all the 
surrounding circumstances of the 
case and when proper and necessary 
will receive parol evidence for the 
purpose of ascertaining the intention 
of the parties.” Reid v. Barry, 112 
So. 846, 855, 93 Fla. 849. (5) “Every 
instrument in writing is to be inter- 
preted, with a view to the material 
circumstances of the parties at the 
time of the execution in the light of 
the pertinent facts within their 
knowledge and in such manner as to 
give effect to the main end designed 
to be accomplished.” Dittenore v. 
Dickey, 144 N.E. 57, 60, 249 Mass. 95. 
(6) “A trust instrument is to be so 
construed as to give effect to the in- 
tent of the founder as manifested by 
the words used illumined by all the 
attendant factors unless inconsistent 
with somé positive rule of law or re- 
pugnant to other terms of the instru- 
ment.”” Dittemore v. Dickey, 144 N.E. 
57, 60, 249 Mass. 95. 


36. Houston v. Bryan, 1 S.E. 252, 
18, Ga. 181, 6 Am. SRW 252. 


37. Inre Leupp, 153 A. 842, 108 N. 
J.Eq. 49; Gill v. Wallis, 70 P. 575, 11 
N.M. 481; Montgomery v. Trueheart, 
(Tex.Civ.App.) 146 S.W. 284. 


[a] Practical interpretation of 
agreements by the parties is always a 
consideration of great weight in 
ascertaining what was _ intended. 
Webb’s Academy and Home for Ship- 
builders v. Hidden, 103: N.Y.S. 659, 118 
ag ak 711 [aff 87 N.H. 1129, 194 N. 


[b] Trust deed.——‘“In construing a 
trust deed, regard will be had to its 
provisions as expressed as well as the 
interpretation thereof by the parties 
affected thereby, as manifested by 
their acts and conduct in the perform- 
ance thereof.’”” In re Leupp, 153 A. 
842, 108 N.J.Eq. 49. 


[c] Reason for rule.—‘‘There is 
manifest wisdom in the old rule that 
the law will regard, not only that 
which is expressed, but also that 
which is done by the parties them- 
selves in the furtherance of their 
agreement.” In re Leupp, 153 A. 842, 
845, 108 N.J.Hq. 49. 


38. Thayer v. Arnold, 32 Mich. 
336; Rice v. Halsey, 142 N.Y.S. 58, 
156 App.Div. 802 [aff 109 N.E. 1091, 
215 N.Y. 656]; Newman y. Newman, 
223 N.Y.S. 488, 129 Mise. 784; In re 
aE ee Trusteeship, (S.D.) 245 N. 

! 251: 


[a] Where transactions took place 
good while ago, and the parties to 
them are nearly all dead, so that it 
is difficult to prove precisely what 


the creator or settlor of the trust;*! 
determination of that intent, the words used will be 
taken in their usual and ordinary meaning in the 
absence of anything in the instrument under con- 
sideration to deflect from that meaning.*? 
of the trust instrument are to be considered in their 
grammatical sense and in their natural relation in 
determining the intention of the creator of the 
trust,4® but the court will not adhere rigidly to a 
grammatical construction or a strict interpretation 
of language where the effect of such adherence would 
be to cause an injustice.*+ 
are repeated in the trust instrument are to be con- 


} cance, 


and, in the 


Words 


Significant words which 


was contemplated by the trust and 
what was-done under it, great weight 
is given to the actions of the grantor 
in his life time. Thayer v. Arnold, 32 
Mich. 336. 

[b] Reason for rule.—“If there is 
any lack of clarity due to simplicity 
or otherwise . . . the administra- 
tion of the trust by the creator ... 
ought to be the best evidence of in- 
tent.” Newman v. Newman, 223 N.Y. 
S. 488, 129 Misc. 784. 

[c] Ascertainment of intention 
and limitation thereof.—Trustor’s in- 
tention must be ascertained from, and 
limited by, the necessary legal effect 
of his acts. In re Shotwell’s Trus- 
teeship, (S.D.) 245 N.W. 251. 


39. Bear v. Millikin Trust Co., 168 
N.H. 349, 336 Ill. 366, 73 A. ER 173: 


40. Bear v. Millikin Trust Co., su- 
pra. 
41. Green v. Green, 23 Wall. (U.S.) 


486, 490, 23 L.Md. 75; Highland Park 
Co. v. Steele, 232 F. 11; Farmers’ 
Loan & Trust Co. v. Callan, 159 N.E. 
405, 246 N.Y. 481.. 


{a] “There is a distinction be- 
tween a trust in equity and a mere le- 
gal estate . . . in the latter case 
the words must be taken as they 
stand according to their legal deter- 
mination while a different rule pre- 
vailed in regard to trusts.’”’ Green v. 
Green, 23 Wall. (U.S.) 486, 490, 23 L. 
Ed. 75 [quot Highland Park Co. v. 
Steele, 232 F. 11, 26]. 

{[b] Where creator of trust clearly 
discloses sense in which he intends 
the words he uses should be under- 
stood, the court will construe them 
in no other sense, although such use 
be inartificial or even inaccurate ac- 
cording to the dictionary. Farmers’ 
Loan & Trust Co. v. Callan, 159 N.E. 
405, 246 N.Y. 481. 


42. Sower y. Lillard, 269 S.W. 330, 
207 Ky. 283. as 


[a] “It is . . . well settlea 
that in applying that rule the words 
employed in the writing are to be giv- 
en their usual and ordinary signifi- 
unless there is something 
found somewhere in the context to 
deflect from that meaning, and indi- 
cating a modification or qualification 
of it, either by enlargement or cur- 
tailment, and if such modifying or 
qualifying language is found, then it 
is the duty of the court to decree the 
interpretation accordingly, upon the 
ground that such modified or qualified 
meaning was intended to be attached 
to ee peea ee by ae maker of the 
writing.” ower v. Lillard, WwW. 
330, 207 Ky. 288, 285. ede 


43. O’Neil v. Dreier, 61 F.(2d) 598. 
44. See case infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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strued to be used in the same sense.#® Where it ap- 
pears that words or terms in a trust instrument are 
used in a restricted sense, they should be construed 
in that sense.*® . 


[§ 252] (2) Technical Words. While the intent 
of the creator when apparent and not repugnant to 
any rule of law will control technical terms in a 
trust instrument,4? in case of doubt or uncertainty 
the court may employ ordinary rules of construction 
to determine his intent from the terms used.*8 Legal 
terms in a trust instrument are ordinarily to be 
given their legal meaning unless obviously used in 
a different sense.*® 


[§ 253] k. Repugnancies. Repugnant provisions 
in a trust instrument are to be considered and con- 
strued together,®® and, if a reconciliation of their 
inconsistencies is possible so that provisions appar- 
ently repugnant may stand, a construction which 
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intent of a deed of trust be fairly ascertainable, 
parts repugnant or inconsistent therewith may be 
rejected.°? It has been held that no construction 
of a provision in a trust deed will be adopted which 
holds such provision repugnant to the grant so as 
to defeat the manifest intention of the grantor,°* 
and that, accordingly, words used in the habenduin 
clause of the deed will not be permitted to defeat the 
effect of words in the granting clause, notwithstand- 
ing a repugnancy thereto;°* but it has also been 
held that, where there are words in a habendum 
clause which contradict words in the granting clause 
of a trust deed, those in the habendum clause will 
control, even to the extent of destroying the effect 
of the words in the granting clause.>® 


Primary or dominant intent. In construing a 
trust deed with reference to inconsistent clauses 
attention must be given to the primary or dominant 


produces that result will be adopted.®! 


[a] Attending circumstances to be 
considered.—(1) “It is not the prac- 
tice of Courts of Justice to divest 
persons of their estates by a rigid 
adherence to the rules of grammatical 
construction or by a strict interpre- 
tation of the language of an instru- 
ment, when the sense in which the 
words were used is apparent from 
other portions of the instrument, 
viewed in the light of the attending 
facts.” Sprague v. Edwards, 48 Cal. 
239, 249. (2) Where it appears from 
all the circumstances that, a trust in- 
strument used the word “appeal” by 
a clerical error instead of “approval,” 
the word will be given the meaning 
of the latter word, notwithstanding 
the use of the word “appeal’ was 
not the most apt word that could 
have been selected to express the 
meaning intended. Sprague v. Ed- 
wards, supra. (3) Determination of 
ecreator’s intention by resort to sur- 
rounding circumstances generally see 
supra § 249. 


45. Attorney General v. Eustace, 
132 N.E. 865, 240 Mass. 93; Eustace 
v. Dickey, 132 N.E. 852, 240 Mass. 55; 
Attorney General v. Armstrong, 120 
N.E. 678, 231 Mass. 196. 


[a] Reasons for rule.—(1) “A sig- 
nificant word repeated in the same 
clause of an instrument, according to 
the common law and approved usage 
of the language, should be understood 
to have been used in the same rather 
than in a different sense.” Attorney 
General v. Armstrong, 120 N.E. 678, 
684, 231 Mass. 196. (2) “It is a well 
recognized principle of interpretation 


that the same words used in differ-. 


ent places in the same instrument 
commonly have the same meaning 
and effect unless another meaning is 
demanded by the context.” Eustace 
v. Dickey, 132 N.E. 852, 859, 240 Mass. 
55. 


46. Dittemore v. Dickey, 144 N.E. 
57, 249 Mass. 95. 

[a] Sense in which used by reli- 
gious sect.—‘Words and terms in a 
{trust] deed with respect to the con- 
cerns and administrations of a par- 
ticular religious sect, executed and 
accepted by those who are its ad- 
herents, ought to be interpreted, ex- 
pounded and applied according to the 
sense and meaning in which they are 
known to be used in that sect.” Dit- 
temore v. Dickey, 144 N.E. 57, 60, 249 
Mass. 95. 


See supra § 241. 


47. 
48. See case infra this note, 
[a] “If a consideration of all the 


language employed by the maker of 


But, if the 


the instrument raises a doubt as to 
his true intention then resort may 
be had to other assisting, aiding and 
collateral rules for the purpose of 
resolving that doubt, which is also 
a well beaten path for the court to 
travel in its task of interpreting and 
construing written instruments,” 
Sower v. Lillard, 269 S.W. 330, 207 
Ky. 283, 286. 

49. Brunton vy. International Trust 
Co., 6 P.(2d) 460, 90 Colo. 48; In re 
Catlin, 160 N.Y.S. 1034, 97 Misc. 223; 
pO ene: v. McAdoo, 36 A. 218, 180 

aie de 

[a] That user is layman will not 
influence the court from giving a 
technical meaning to technical words 
which may be used in the trust in- 


strument. In re Catlin, 160 N.Y.S. 
1034, 97 Misc. 223. 
[b] Uniform accuracy.—Where 


technical words are used throughout 
the trust instrument with such uni- 
form accuracy as to indicate either 
knowledge on the creator’s part or 
the assistance of counsel with such 
knowledge, they will be given techni- 
cal meaning. Keating v. McAdoo, 36 
A. 218, 180 Pa. 5. 


50. Bear v. Millikin Trust Co., 168 
Nj. 349, 336° TI 866/73, AUR: D738 
Hardy v. Clarkson, 87 Mo. 171. 


51. Bear v. Millikin Trust Co., 168 
IN. B, 349) 98560 Lites boven omAdin tt. lta 
Hardy v. Clarkson, 87 Mo. 171; Koeh- 
ne v. Beattie, 90 A. 211, 36 R.I. 316; 
anes v. Finke, 156 N.W. 595, 37 S.D. 


[a] Position of parties and all in- 
struments delivered as part of scheme 
to be considered..—Where, of two re- 
pugnant provisions, it is obvious that 
effect cannot be given to both provi- 
sions, it becomes necessary to ascer- 
tain the intention of the grantor as 
disclosed by the whole trust instru- 
ment which is to be construed from 
the standpoint of the parties at the 
time of its execution, taking into con- 
sideration, also, the other instrument 
simultaneously delivered as part of 
the general scheme of the grantor. 
Koehne vy. Beattie, 90 A. 211, 215, 36 
Rel. 3L6: 


[b] General and special intention. 
—Both the general intention of the 
ereator and any special intention ob- 
viously appearing on the face of the 
trust instrument as a prominent and 
leading feature thereof may be de- 
termined by the consistent and intel- 
ligent portions of an instrument con- 
taining repugnancies. Hardy  v. 
Clarkson, 87 Mo. 171. 


52. Koehne v. Beattie, 90 A. 211, 


: 


intent of the instrument.®¢ 


36 R.I. 316; State v. Trask, 6 Vt. 355, 
27 Am.D. 554; Re Ford and Hardy, 
(Ont.)° [1926]),,2 Dom.L.R: 749. 


[a] “However it may have been in 
former times, the modern rules of 
construction applied in eases of re- 
pugnancy give effect to every part of 
the deed, if possible, consistent with 
the rules of law and the intention of 
the grantor; otherwise the part 
which is repugnant to the intention is 
rejected.” Koehne v. Beattie, 90 A. 
2A 1) 21.5; 7360 R14 316: 


53. Bear v. Millikin Trust Co., 168 
1 349,355, 336 Jil. .366,) 73 AUR: 

“No construction of a provision 
will be adopted which holds it repug- 
nant to the grant, and therefore void, 
so as to defeat the manifest inten- 
tion of the parties.” Bear v. Millikin 
Trust Co., supra. 

[a] Rule applied.—A deed where- 
by the owner conveyed land to him- 
self in trust for his wife and chil- 
dren containing provisions although 
granting the trustee broad powers 
will not be construed as retaining an 
interest in the grantor, since to do so 
would be repugnant to the grant. 
Galland v. Reuben, 116 S.E. 302, 155 
Ga. 293. 

54. Darrah v. Darrah, 52 A. 183, 
202 Pa. 492. 

[a] Reason for rule.—‘The pur- 
pose of the habendum is to define the 
extent of the interest granted, if that 
interest has not already been defined; 
and whilst it may be used to explain 
or qualify the grant as set forth in 
the premises it cannot be used ,to de- 
feat it.” Darrah v. Darrah, 52 A. 183, 
184, 202 Pa. 492. 


55. Hunt v. Lawton, 245 P. 8038, 76 
Cal.App. 655. : 


56. Bear v. Millikin Trust Co., 168 
N.B. 849, 355, 336) Tl 866,73) AJR: 
173; Morgan v. Morgan, 55 S.B. 389, 
391, 60 W.Va. 327, 9 Ann.Cas. 943. 


“A primary or dominant intent 
must prevail over a secondary intent 
where the two are_ inconsistent.” 
Morgan v. Morgan, supra [quot Bear 
vy. Millikin Trust Co., supra]. 


[a] “The effect of the rule is that 
where two clauses are inconsistent, 
they must be construed so as to give 
effect to the intention of the parties 
as collected from the whole instru- 
ment.” Morgan v. Morgan, 55 S.E. 
389, 391, 60 W.Va. 327, 9 Ann.Cas. 943 
[quot Bear v. Millikin Trust Co., 168 
N.F. 349, 356, 336 Ill. 366, 73 A.L.R, 
173]. 


[b] “Primary,” “general,” or “par- 
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[§ 254] 1. Surplusage; Correction of Mistake. 
The court is not authorized to treat as surplusage 
any words used in an instrument creating a trust so 
long as any other course is reasonably possible.°* 
However, the court may, in construing particular 
trust instruments, treat certain words as surplus- 
age.>s 

Correction of mistakes. Where, in order to ad- 
vance the intention of the creator of a trust, it is 
necessary to correct a mistake in a trust instrument, 
the court may make such correction where the cre- 
ator himself may make the correction.®® 


[§ 255] m. Supplying Defects; Rejecting and 
Transposing Words and Limitations. In construing 
trust instruments the court may, in effectuating the 
intent of the creator, supply defects by implication,°° 
and, in pursuance of this course, courts may, if neces- 

sary, supply, reject, or transpose words and limita- 
tions in order to get at the intent of the creator of a 


Cru ste 


[§ 256] 3. Construction as to Parties—a. In Gen- 
eral. The ascertainment of who are parties to a 
trust instrument depends on general rules of con- 


amount.,—“By some [authorities] { trust deed.” 
the primary intent is termed the gen- 
eral intent; by others the paramount 
intent.” Morgan v. Morgan, 55 S.E. 
389, 391, 60 W.Va. 327, 9 Ann.Cas. 943 
[quot Bear v. Millikin Trust Co., 168 
N.E. 349, 356, 336 Ill. 366, 73 ACLLR.: 
173). 141 Misc. 692]. 

57. In re Morris’ Account, 148 A. [a] 
843, 298 Pa. 540. ple, applied 

58. See case infra this note. 


{a] Thus, when the grantor in a 
trust deed has used unnecessary and 


61. First Nat. 


tations, 
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Eustace v. Dickey, 
N.E. 852, 858, 240 Mass. 55. 
effect Dittemore v. Dickey, 144 N.E. 
57, 60, 249 Mass. 95. 


Bank & Trust Co. 
of Yonkers y. Palmer, 
235 App.Div. 593 [mod 


“A frequently stated princi- 
in the construction of 
testamentary provisions (equally ap- 
plicable to deeds of trust), 
the court may reject words and limi- 
supply them 


[$§ 254-258 


struction.*? Thus, in determining who are such 
parties, the object is to ascertain and effectuate the 
intention of the creator.°* Therefore, a court of 
equity, in construing a trust, with reference to the 
parties thereto, will, not secure equality against the 
manifest intention of the donor;°* nor will equity, 
in determining who are parties to ‘a trust, overhaul 
a disposition which a man has made of his own prop- 
erty, on the simple ground that in the view of others. 
a more proper and just disposal of it might have 
been made.®® Similarly, in accordance with gen- 
eral rules,*® all the provisions of the trust instru- 
ment should be construed together as a harmonious 
wholé;°* and, where there are repugnancies in 2 
trust instrument, the consistent and intelligible por- 
tions thereof should, in ascertaining who are the 
parties, be construed together for the purpose of find- 
ing out and making effectual, if possible, the inten- 
tion of the ereator.®® 


[§ 257] b. Settlor or Creator. General rules of 
construction are applicable in ascertaining who is the 
settlor or creator of a trust.°® 


[§ 258] c. Trustees, Whether or not 2 particular 


v. Melcher, 49 N.Y.S. 922, 26 App. 
Div. 12 [rev on other grounds 51 N.E. 
24,156 N-Y. 399]; USS. Trust Cova. 
Miller, 109 N.Y.S. 938, 57 Misc. 500; 
Schreyer v. Schreyer, 89 N.Y.S. 508, 
43 Misc. 520 [aff 91 Ne 1065, 10% 
App.Div. 456 (aff 75 N.E. 34, 182 N. 
Y. 555)]; Vander Volger iar Yates, 3 
Barb.Ch. 242 [aff 9 N.Y. 219] 


N.C.—Pender v. Pender, 39 S.E. 640, 
LZ9EN: C2951. 

$.C.—Neal v. Bleckley, 29 S.E. 249, 
51 S.C. 506; Bossard v. White, 30 S.C. 


132 
To same 


257 N.Y.S. 816, 
254 N.Y.S. 16, 


is that 


or transpose 


meaningless words with words of 
conveyance, which serve only to con- 
fuse, cut down, or destroy known le- 
gal estates created by proper words, 


the unnecessary and superfluous 
words may be disregarded. Bear v. 
Millikin Trust Co., 168 N.E. 349, 336 


Miles GGne oueAs ls. ke. Loves 
59. Union Trust Co. v. Kramer, 201 
N.Y.S. 182. 


{a] Thus, where, in an action to 
construe a trust agreement, it ap- 
peared conclusively that the donor, 
in fixing the share of a niece and her 
two sons, intended to charge them 
with a certain advancement, and that 
in reducing this intention to writing 
there was a clear mistake in compu- 
tation which the donor might have 
reformed during his lifetime the 
court was entitled to correct the mis- 


take. Union Trust Co. v. Kramer, 201 
N.Y.S. 182. 
60. Dittemore v. Dickey, 144 N.E. 


59, 249 Mass. 95; Attorney General v. 
Bustace, 132 N.E. 865, 240 Mass. 93; 
Eustace v. Dickey, 132 N.E. 852, 240 
Mass. 55. = 


[a] “Am omission to express an in- 
tention cannot be supplied by con- 
jecture.”—“‘But if a reading of the 
whole instrument produces a convic- 
tion that a particular interest or pow- 
er must have been intended to have 
been given not expressed by formal 
words, the court must supply the de- 
fect by implication, and so mold the 
language of the founder of the trust 
as to carry into effect the intention 
which it is of opinion has by the in- 
strument as a whole been sufficiently 
declared. This principle has been 
chiefly invoked in the interpretation 
of wills but is equally applicable to a 


them to get at the correct meaning.” 
First Nat. Bank & Trust Co. of Yonk- 
ers’ v.. Palmer,.257 NSS: Si6,1(82i, 
235 App.Div. 593 [mod 254 N.Y.S. 16, 
141 Mise. 692]. 


62. See cases infra this section; 
and infra §§ 257-260. 


63. U.S.—McComb vy. Frink, 13 S. 
Ct. 993, 149 U.S. 629, 37 L.Ed. 876 [aff 
389 F. 292]; Proctor v. San Francisco, 
100 F. 348, 40 C.C.A. 398; Love v. 
Wheeler, 87 F. 523. 


Ala.—Connell v. Cole, 8 So. 72, 89 
Ala. 381; McGuire v. Westmoreland, 
36 Ala. 594. 


Cal.—Burling v. Newlands, 44 P. 
810, 112) Cal 476s ‘Coleman v.iSan 
Ba Turnpike Road Co., 49 Cal. 


eo eee v. Shipman, 45 Conn. 


Ga.—Overstreet v. Sullivan, 39 S.E. 
431, 113 Ga. 891; Meldrim v. Trinity 
Church, 28 S.E. 4381, 100 Ga. 479. 


Il1l.—Morton v. Smith, 86 Ill. 117. 


Kan.—Believille v. Mitchell, 51 P. 
63, 6 Kan.App. 920. 


Mass.—Gardiner v. Fay, 65 N.E. 
825, 182 Mass. 492; Scofield v. Peck, 
65 N.E. 60, 182 Mass. 121; Stearns v. 


Palmer, 10 Metc. 32. 

Mo.—Hardy v. Clarkson, 87 Mo. 171. 

N.J.—Heald v. Ross, (Ch.) 47 A. 
575. 

N.M.—Gill v. Wallis, 70 P. 575, 11 
N.M. 481. 

N.Y.—Jones v. Butler, 51 N.Y. 658; 
Hoskin v. Long Island L. & T. Co., 


123 N.Y.S. 994, 189 App.Div. 258 [aft 
96 N.E. 1116, 203 N.Y. 588]; Paget 


Eq. 483; De Millen v. McAlliley, 27 
L. 499. 


Tenn.—Ragsdale v. Mabry, 8 Baxt. 
aa een v. Stacker, 2 Tenn.Civ. 


Tex.—Smith v. Brown, 1 S.W. 573, 
66 Tex. 548. 


Vt. ees v. Haskins, 29 A. 371, 
66 Vt. 378 


Va. Wiehe v. Wright, 51 S.E. 151, 
104 Va. 8. 


64. Bobb v. Bobb, 7 Mo.App. 501 
[aff 4 S.W. 511, 89 Mo. 411]; Gay v. 
Baker, 58 N.C. 344, 347, 68 Am.D. 229. 

“We do not feel at liberty, however 
much inclined to do so, for the sake 
of equality, to infer an intent contrary 
to the established interpretation of 
the words used.” Gay v. Baker, supra. 

65. Morton v. Smith, 86 Ill. 117. 

66. See supra §§ 246, 253. 


67. Rothenburger yv. Peugnet, 66 S. 
Wiitl?, 23 bey. ti OT 26. 


68. Hardy v. Clarkson, 87 Mo. 171. 
69. See case infra this note. 
[a] Thus, where a divorce decree 


directed a husband to pay his wife 
one million dollars in satisfaction 
of all her marital rights, and by 
agreement of the parties, in partial 
satisfaction thereof, an irrevocable 
trust for seven hundred thousand dol- 
lars was created for the wife for life, 
with power of appointment of the re- 
mainder, it has been held that, regard- 
less of the form of payment, the wife 
and not the husband was the grantor 
of the trust. Maynard v. Farmers? 
Loan & Trust Co., 203 N.Y.S. 83, 208 
App.Div. 112 [aff 197 N.Y.S. 526, stale) 
Misc. 503, and aff 144 N.E. 905, 238 
N.Y. 6927% 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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person constitutes a trustee depends on a construe- 
tion of the language used in creating the trust.7° 
An instrument declaring a trust for a wife for life 
‘and then to children constitutes the trustee one not 
only for the wife, but also for the children.71_ A con- 
veyance of! property to a designated person “as 
_agent for his minor children” may, when such ap- 
pears to be the intention of the grantor, constitute 
the grantee a trustee of the property in favor of 
his minor ehildren.*? 


[§ 259] d. Cestui Que Trust—(1) In General. 
The ascertainment of trust beneficiaries depends 
primarily on a correet interpretation of the words 
used in the trust instrument.’? If the trust instru- 
ment is indefinite, the facts and cireumstanees sir- 
rounding the parties may be considered in deter- 
mining who are the beneficiaries.74 The fact that 
an instrument creating a trust does not disclose the 
beneficiary does not necessarily make the grantor 
the beneficiary.75 


70. See cases infra this note. 


[a] Attorney, directed by letter to| ter. 
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executed and spoke.” 
SS) iC en aga, 228e UL Set OOn LL od 
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[§ 260] (2) Children, Issue, Heirs, Etc. Time at 
which ascertained. The word “children,” used to 
designate the beneficiaries in a trust instrument, 
should ordinarily, and in the absence of a contrary 
intent, be construed as including only those persons 
answering that description at the time the instru- 
ment is executed, 76 unless some other time for the 
determination of ‘the class is designated in the trust 
instrument.77 Thus, where a trust is created for 
one and his children, a court of equity cannot dis- 
turb the vested rights thus acquired, in order to let 
in after-born children, in the absence of testimony 
that the creator’s intention was other than that 
expressed in the trust instrument;’® but after-born 
children may participate, if such appears to have 
been the intention of the creator of the trust.7° 
At any rate, where no contrary intent appears, a 
conveyance for the benefit of children will not 
extend further than to include children in ventre 
sa mere.®° <A trust in favor of named beneficiaries 


846, 107 Ga. 102, 73 Am.S.R. 114. 
79. Ga.—Heyward-Williams Co. v. 


Frasch v. Wal- 


make investments and retain securi- 
ties in trust, and not his law firm, was 
trustee, although the attorney in 
executing the trust used the facilities 
of his firm. Union Bank of Chicago v. 
Wormser, 256 I1l.App. 291. 

Eb] Company agreeing to foreclose 
mortgages, acquire title to and sell 
land, and apply proceeds to the pay- 
ment of certain notes, secured by as- 
signment of mortgages, has been held 
not to constitute a trustee for the pur- 
chaser of note. Burtt v. Schoening, 
244 P. 381, 138 Wash. 187. 


71. Phinizy v. Weatherly, 137 S.E. 
782, 164 Ga. 71. 

72. Smith v. Brown, 1 S.W. 573, 66 
Tex. 543. 

73. Attorney General v. Arm- 
strong, 120 N.E. 678, 231 Mass. 196. 

74. Love v. Wheeler, 87 F. 623; 
Collins v. Phillips, 59 N.W. 40, 91 
Iowa 210. 

75. Cowell v. Colorado Springs Co., 
3 Colon s2, fait 1007U-S: 55,25... id, 


eae Dillaye v. Greenough, 45 N.Y. 
438 

76. Milner v. Gay, 90 S.E. 65, 145 
Ga. 858; Hollis v. Lawton, 32 S.E. 


846, 107 Ga. 102, 106, 73 Am.S.R. 114. 


“The rule, then, governing the con- 
struction of such words [children] in 
Pel cnuUstin AE6ds tare eeelss chat ithe 
intention of the maker of the instru- 
ment will be construed to refer only 
to such persons as are in life, unléss 
there are some words or expressions 
in the instrument indicating a con- 
trary intention, and showing that the 
maker also had in mind a certain per- 
son or class of persons that might 
thereafter be born.” Hollis v. Law- 
ton, supra [quot Heyward-Williams 
Co. v. McCall, 79 S.E. 133, 135, 140 Ga. 
502]. 


fa] “Under familiar rules of con- 
struction only such children as were 
in life at the time the deed was made 
took thereunder.” Milner v. Gay, 90 
S.E. 65, 145 Ga. 858, 859. 


{[b] Distinguished from word 
“heirs” in a will.—‘The word heirs 
if used as a term of purchase ina 
will, might be held to reach forward 
and to ‘signify whoever might turn 
out to be such by the law in force and 
applicable at the testator’s death. 
But . the word [“children” in 
a trust deed] A is confined to 
persons who answered the description 
at the moment when the deed was 


L.Ed. 750 [rev 34 App.D.C. 338]. 


77. Farmers’ Loan & Trust Co. v. 
Callan, 159 N.E. 405, 246 N.Y. 481. 


Expiration of life interests.— 
(1) Under a trust deed which con- 
veyed property to be held by a desig- 
nated person ‘‘fand her child or chil- 
dren in equal shares per capita, on or 
after the expiration of all life inter- 
ests in said property,” the termina- 
tion of the life estates determined the 
time when the property should vest 


in the beneficiaries (Curriden  v. 
Chandler, 108 A. 296, 79 N.H.’ 269), 
(2) and only children born to the 


designated person, before the termina- 
tion of the life estates were entitled 
to share in the estate (Curriden v. 
Chandler, supra). (3) Where a gran- 
tor’s wife and son would, have been 
entitled to his property if he had died 
intestate at the time he executed a 
deed giving his wife a life estate, with 
remainder to such descendants as 
might survive his wife, he indicated 
unmistakably that, if no descendants 
of his own survived, he intended that 
his father’s descendants should be 
preferred to strangers who might be 
the personal representatives or lega- 
tees of his wife and his descendants 
living at hig death. Farmers’ Loan 
& Trust Col v. Callan? 159 NV. 405, 
246 N.Y. 481. 


fb] “Survivorship” as referring to 
time of death of settlors so that chil- 
dren took on the death or marriage of 
the survivor of the settlors where 
land was deeded by a husband and 
wife in trust for the latter. Bower- 
man v. Gibson, 123 A. 578, 144 Md. 1. 


78. Ala.—Varner v. Young, 56 Ala. 
260 [cit Vanzant v. Morris, 25 Ala. 
Doo ls 


Ga.—Hollis v. Lawton, 32 S.E. 846, 
107 Ga. 102, 73 Am.S.R. 114; Baird v. 
Brookin, 12 S.E. 981, 86 Ga. 709, 12 
.R.A. 157. 


Mo.—Bobb v. Bobb, 7 Mo.App. 501 
[aff 4 S.W. 511, 89 Mo. 411]. 


Pa.—Wolford v. Morgenthal, 91 Pa. 
0. 


W.Va.—Talley v. Ferguson, 62 S.E. 
456, 64 W.Va. 328, 17 L.R.A.N.S. 1215. 


[a] Thus a deed to one as trustee 
for “his wife and the children, issue 
of their marriage,” includes as bene- 
ficiaries of the trust only the wife and 
such of her children of the marriage 
with the trustee as were in life at the 
time of the execution and delivery of 
the deed. Hollis v. Lawton, 32 S.E. 


McCall, 79 S.E. 133, 140 Ga. 502. 


Ill.—Dean v. Long, 14 N.E. 34, 122 
Ill. 447. 


Ky.—Gill v. Logan, 11 B.Mon. 231. 


NEY <—wWobdeate v. Fleet, 44 N.Y. 1, 
11 Abb.Pr.N.S. 41; Mason v. Jones, 3 
Barb. 229. faff 2 Sandf Ch. 432, and 
aff 3 N.Y. 375, 8 Code Rep. 164, 5 How. 
ae ere Haxtun v. Corse, 2 Barb. 


Pa.—McCormick vy. Sypher, 85 A. 
1096, 238 Pa. 185; Darrah v. Darrah, 
52 A. 183, 202 Pa. 492; Landwehr’s 
Estate, 23 A. 348, 147 Pa. 121; Wol- 
ford v. Morgenthal, 04 Pall 302 Ine xe 
Gross, 10 Pa. 360; Minnig v. Batdorff, 
5 Pa. 503; White v. Williamson, 2 
Grant 249. 


sn ean -—Ragsdale v. Mabry, 8 Baxt. 
W.Va.—Talley v. Ferguson, 62 S.E. 
456, 64 W.Va. 328, 17 L.R.A.N.S. 1215. 


Eng.—Wild’s Case, 6 Coke 16b, 77 
Reprint 277. 


Newfoundl.—In re Angel’s Trust, 
9 Newfoundl. 353. 


[a] For example (1) a conveyance 
in trust for the benefit of a desig- 
nated person’s wife and family, plus 
a declaration that the trust is a pro- 
vision for the designated person’s 
family, includes after-born children 
as beneficiaries. Talley v. Ferguson, 
62 S.E. 456, 64 W.Va. 328, 17 L.R.A.N. 
So 125s Q) A trust for the benefit 
of the grantor’s children ‘‘and all such 
children as I may hereafter have” 
may be construed as “all children 
hereafter to be born to me,” and in- 
eludes children born of a marriage 
contracted subsequent to the daie of 
the trust instrument. In re Angel's 
Trust, 9 Newfoundl. 353. 


80. Gay v. Baker, 58 N.C. 344, 68 
Am.D. 229. 


[a] Thus a conveyance in trust for 
a woman and her children, she having 
children at the time, nothing appear- 
ing on the face of the deed to show 
a contrary intention, will vest an es- 
tate in the mother, and the children 
then born, and in one in ventre sa 
mere, but children not in ventre sa 
mere and born afterward are not en- 
titled to come in. Medlock v. Brown, 
136 S.H. 551, 163 Ga. 520, 50 IG AR, 


615; Gay v. Baker, 58 N.C. 344, 68 
Am.D. 229. 
{b] Distinguished from common 


law.— ‘Although by a grant or com- 
mon law conveyance, nothing could be 
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and their issue will not include after-born children,*? 
and, similarly, a trust for the benefit of the heirs 
of one’s body does not, in the absence of an appar- 
ent intention to the contrary, include after-born chil- 
dren.®? The mere fact that it is unusual for a man 
to make a trust in favor of a child which his wife 
may have by another husband will not of itself 
justify a court in departing from the ordinary mean- 
ing of terms used in a deed;** but where it is mani- 
fest that the purpose of the grantor was to provide 
for the then wife of the grantee and such children 
as he and she then had or might have thereafter, is- 
sue by the grantee from a subsequent marriage can- 
not take.§* A trust provision in favor of such grand- 
nephews and grandneices of the settlor as are liv- 
ing at the time the trust instrument is’ executed 
and shall be living at the time the instrument be- 
eomes effective has been held not to include children 
born after the execution of the instrument.8> On 
the other hand, such provisions have been construed 
to include after-born children.*® Ascertainment of 
the “lawful issue” of a person designated in a trust 
instrument need not await the death of the desig- 
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narily is the time at which his heirs are to be deter- 
mined when designated as trust beneficiaries,** de- 
termination of a person’s “heirs” as beneficiaries of 
a trust may, when such appears to be the intent of 
the creator, be postponed to a specified point of 
time subsequent to the death of sueh person.8® “Em- 
ployees” of a specified ¢ompany named as benefici- 
aries of a trust fund are those who are employed 
at the time the distribution is directed to take 
place.°® Words of survivorship in referring to the 
beneficiaries in instruments creating a trust in per- 
sonal property refer to the period of division and 
enjoyment unless there is an intention to the con- 
trary.°? 


“Children.”92 When the word “children” of a 
specified person is used to deseribe trust beneficiaries, 
it is only the immediate offspring of the specified 
person that is meant.°? For example, the word 
“children,” when so used, will not include adopted 
children,®* particularly if the children referred to 
are those of a person other than the creator of the 
trust.25 However, the offspring of a common-law 
marriage is included as beneficiary of a trust in 


nated person.®* 


transferred directly to a child in the 
womb, for the reason that it could 
not be a party to such an instrument, 
yet, in a conveyance to uses, it was 
otherwise; for then the legal estate 
vesting in the trustee the rule of the 
common law was supposed to be satis- 
fied, and the use was allowed to shift, 
so as to include a child in the womb.” 
Gay v. Baker, 58 N.C. 344, 347, 68 
Am.D: 229. 

&I. Woods v. Woods, 147 A. 506, 
105 N.J.Eq. 205 [rev (Ch.) 141 A. 567]. 


82. Turner v. Barber, 62 S.E. 587, 
131 Ga. 444. 


83. Evans v. King, 56 N.C. 387. 


84. McCoy v. Fahrney, 55 N.H. 61, 
182 Ill. 60; Thomas v. Crosby, 51 N.E. 
6, 171 Mass. 510; Carson v. Carson, 

60 N.C. 5%. 


85. Union Trust Co. of Rochester 
v. Boardman, 213 N.Y.S. 277, 215 App. 
Div. 73. 

[a] Thus (1) trust provisions with 
reference to a part of the settlor’s 
estate and in favor of such grand- 
nephews and grandnieces as are now 
living and shall then be living was 
held not to include after-born chil- 
dren. Union Trust Co. of Rochester 
vy. Boardman, 213 N.Y.S. 277, 281, 215 
App.Div. 73. (2) “No extended dis- 
cussion, with refined distinctions as 
to the use of particular words or 
punctuation in the instrument, would 
be of much aid in making clear the 
conclusion we have reached or fur- 
nish any valuable basis of reasoning. 
It is perhaps sufficient to say that the 
donor was giving only a portion of 
his property to persons whom he per- 
sonally knew. These contingent re- 
mainders might vest in his lifetime or 
soon after his death, and immediate 
distribution would follow to those 
relatives he had seen and known. In 
his carefully studied plan there ig no 
direct reference to after-born chil- 
dren. As to them there could be no 
certainty as. to the number or the 
time of birth. There would not be an 
equal distribution of the corpus of the 
estate among them, for it was likely 
that the whole or a part might be dis- 
tributed before any, or at least some, 
of them were born. He was giving to 
those from whom he would receive 


- $$ on 
For later cases, developments and changes in the law see Annotations, same title and section number. 


While the death of a person ordi- 


present gratitude.” Union Trust Co. 
of Rochester v. Boardman, supra. 


86. Union Trust Co. v. Kramer, 201 
IN: Ye. S182. 


[a] Thus, where a trust agree- 
ment provided that in case of the 
death of the donor’s nephew, or niece, 
his or her share shall be paid to “‘such 
of the grandnephews and grandnieces 
- . . as are now living, and shall 
then be living, and to the children of 
any grandnephews or grandnieces who 
may not be living, in such manner 
that such children will take the share 
that the parent would have taken if 
living,’ the phrase “and shall then be 
living’ was intended to provide for an 
additional class of after-born children. 
Union Trust Co. v. Kramer, 201 N.Y. 
S. 182. 


87. Elalfrel Co. v. Du Pont, (Del. 
Ch.) 157 A. 918. 


[a] “Issue” and “descendant” dis- 
tinguished.—The word “issue” is one 
of broader import than ‘‘descendant” 
which implies a correlative ‘ances- 
tor,” while ‘issue’ may include the 
children of a living parent as well as 
the children or descendants of one 
who is dead. Plalfrel Co. v. Du Pont, 
(Del.Ch.) 157 A. 918. 


88. See case infra this note. 


[a] ‘“Then.’”—“‘Then,” as used by 
the settlor in phrase of deed of trust, 
declaring who should be the benefi- 
ciaries at the time of the donor's 
death if he should “‘then”’ die intestate, 
was held to refer to the time of the 
settlor’s death, which was used to fix 
the time for the ascertainment of the 
beneficiaries. Hall v. Farmer, 118 N. 
BE. 351, 229 Mass. 108. 


89. Jenkins v. Lambeth, 
513, 172 N.C. 466. 


[a] General rule that the “heirs” 
of a person are to be determined as 
of the time of the person’s death 
should yield to the intent of the 
creator of the trust as disclosed from 
the trust instrument. Jenkins v. 
Lambeth, 90 S.H. 518, 172 IN:C. 466. 

90. Holbert v. Jackson, 235 N.Y.S.3 
642, 134 Misc. $18. 

[a] Thus a trust provision direct- 
ing immediate division of proceeds of 
trust property between employees of 


90 8&.E. 


a certain corporation on the settlor’s 
death limited distribution to em- 
ployees at the time of her death. Hol- 
bert v. Jackson, 235 N.Y.S. 642, 134 
Mise. 618. . 


91. Robinson v. New York Life 
Ins, & rust) Co:,.133) N.Y.Ste2buemro 
Misc. 361. 


[a] Thus, under a trust deed pro- 
viding that on the termination of the 
life estates in the contingencies stat- 
ed the trust fund should go to the 
settlor’s next of kin on his father’s 
side, those ultimately taking are the 
next of kin in his paternal line “at 
the time of distribution’”’ according to 
statute of descent and distribution, so 
that there can be no ‘next of kin” 
during settlor’s lifetime. Robinson 
v. New York Life Ins. & Trust Co., 133 
N-Y.S. 257, 75) Misc. 361. 


92. Children as those who have 
maintained majority in trusts for 
ee support see infra text and notes 

—51. 

93. See eases infra this section. 


94. Wilder v. Wilder, 102 A. 110, 
116 Me. 389, L.R.A.1918B 119; Rodg- 
ers v. Miller, 182 N.E. 654, 43 Ohio 
App. 198. 


[a] Thus, under a trust deed, 
adopted children of the settlor’s de- 
ceased son were held not entitled to 
take as “‘children” of the settlor’s de- 
ceased child. Rodgers v. Miller, 182 
N.E. 654, 43 Ohio App. 198. 


95. Rodgers v. Miller, supra. 
[a] Distinction.—(1) “There is a 
difference in the construction § re- 


quired in the use of ‘child’ or ‘chil- 
dren,’ when employed by the adopt- 
ing parent and when used by a 
stranger to the adoption.” Rodgers v. 
Miller, 182 N.E. 654, 655, 43 Ohio App. 
198. (2) If the adopting parent uses 
the language “child” or “children,” it 
will be presumed that he intended to 
include both natural and adopted 
children whether or not they had 
been adopted at the time of the execu- 
tion of the instrument (Rodgers v. 
Miller, supra), (3) but, where a 
stranger to the adoption employs the 
same language, it is presumed that he 
intended to include only the natural 
children of the person designated 
(Rodgers v. Miller, supra). 
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favor of the settlor’s children.®* Neither the gran- 
tee of the legal title, whose children are named as 
beneficiaries,®* nor a wife whose children are simi- 
larly named,’ is a beneficiary under a trust for 
the benefit of his or her children. The express ex- 
ception of one child by the settlor of the trust in 
naming the beneficiaries thereof may repel any in- 
tent of excluding any of his other children.°® 


“Grandchildren.” Where the language employed 
does not convey the idea that the creator of the trust 
used the word “children” in other than its ordinary 
sense, it will not be enlarged so as to include grand- 
children;+ but in a proper case it may be so con- 
strued.* Under a trust instrument directing the 
payment of income to “lines” of the creator’s chil- 
dren or survivors thereof, the creator’s grandchildren 
could not participate in the income during the lives 
of their parents.’ 


“Issue.”* The word “issue” has been said to have 
a normal prima facie meaning of descendants of 
all generations.° The word “issue,” when used to 
designate trust beneficiaries, may be construed to 
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grandchildren,® particularly where the parent of 
the grandchildren is a beneficiary,® and may exclude 
children born of a subsequent marriage.t? Where 
the word “issue,” as used in a trust deed, means de- 
scendants, they take per stirpes, and not per capita." 


“Heir” or “heirs.”12 The word “heirs,” as used 
in a trust deed, will not be given a technical meaning 
as a word of art if the settlor’s actual intent requires 
otherwise.t2 “Heir’!* or “heirs,”+> when used to 
designate parties to a trust, may be construed to 
mean children, it appearing that the creator used 
the words interchangeably. Likewise the word 
“heirs,” when so used, may be construed to include 
an adopted child,?® particularly under general laws 
of inheritance making adopted children heirs of 
the adopting parent.17 “Legal heirs,” in a convey- 
ance to a specified person in trust for his legal heirs, 
may be construed to mean “children.”1® Under a 
provision in a trust instrument directing the trustee 
to execute a deed “to the heirs” of a designated per- 
son in such shares as they would have received had 
the designated person died owning the property in 
fee simple, the term “heirs” fixes the class of those 


mean chilkdren,® but excludes adopted children’? and 


96. Dorman y. Balestier, 175 N.Y. 
S. 677. 

[a] Thus one giving personalty in 
trust for the benefit of “my children” 
has been held to intend that an off- 
spring of a common-law marriage be 
included as a beneficiary. Dorman v. 
Balestier, 175 N.Y.S. 677. 


97. Smith v. Brown, 
573, 66 Tex. 543. 


[a] Bhus (1) the grantee of a 
trust deed for the benefit of his chil- 
dren is not a beneficiary under such 
trust, notwithstanding a provision au- 
thorizing him to use income from the 
trust property to educate and support 
such children. Neal v. Bleckley, 29 S. 
HW. 249, 51 S.C. 506. (2) A conveyance 
of property toa designated person “‘as 
agent for his minor children,” naming 
them, constitutes the children, rather 
than the grantee, trust beneficiary. 
Smith v. Brown, 1 S.W. 573, 66 Tex. 
543. 


98. Scofield v. Peck, 65 N.E. 60, 182 
Mass. 121. 


[a] Thus, where on a separation of 
a husband and wife the husband 
transfers certain property to a trus- 
tee on the wife’s agreement that the 
income thereof shall be applied to the 
support and care of an adopted child, 
such child, rather than the wife, is a 
beneficiary of the trust. Scofield v. 
Peck, 65 N.E. 60, 182 Mass. 121. 


99. Hannig v. Mueller, 52 N.W. 98, 
82 Wis. 235. 


'1. McGuire v. 
Ala. 594. 

2. Title Guarantee Loan & Trust 
Co., 132 So. 32, 222 Ala. 221. 

3. Brunton v. International Trust 
Co., 6 P.(2a) 460, 90 Colo. 48. 

4, Time at which issue ascer- 
tained see supra text and note 87. 

5. In re Smith, 16 Ont.W.N. 246. 

6 McPherson v. Snowden, 19 Md. 
197: 

“There is abundant authority to the 
effect that ‘issue’ is uSually held to 
mean children.’ Newcomb v. New- 
comb, 248 S.W. 198, 200, 197 Ky. 801. 

[a] “fo all the issue of all the 
daughters of the declarant,” entirely 
excludes the idea of a representative 
right through the daughters, and 


1 S.W.(2d) 


Westmoreland, 36 


makes the daughters’ issue or chil- 
dren the immediate and equal recipi- 
ents in their own right of the benefits 
of the grant. McPherson v. Snowden, 
19 Md. 197. 


7. Rodgers v. Miller, 182 N.E. 654, 
43 Ohio App. 198. 


fa] “ Issue’ is used synonymonsly 
with ‘child’ or ‘children’ and may 
mean issue of the body. If so, the 


adopted children are not included in 
the phraseology employed.’ Rodgers 
v. Miller, 182 N.E. 654, 655, 43 Ohio 
App. 198. 


8. Newcomb v. Newcomb, 248 S.W. 
198, 197 Ky. 801; Lawrence v. De 
Rham, 240 N.Y.S. 24, 186 Misc. 518; 
Duncan y. Clarke, 90 S.H. 180, 106 
SiGaebig 

9. Duncan vy. Clarke, supra. 

[a] Reason for rule.—Notwith- 
Standing the general inclination and 
custom of parents to give the children 
of a deceased child an equal share 
with living children, parents are dis- 
inclined to give a share to both a 
child and a child of that child, and 
that will not be done unless there 
be no escape from it. Dunean Vv. 
Clarke, 90 S.H. 180, 106 S.C. 17. 


10. Sower v. Lillard, 269 S.W. 330, 
207 Ky. 283. 


[a] Although broad enough to in- 
clude any isSue which a wife might 
thereafter have by a subsequent hus- 
band, a provision of a trust deed 
that the trust was for the benefit of 
the settlor’s wife while she lived 
and then to her “issue” was held, in 
view of the surrounding circumstanc- 
es, to,be intended to be confined to her 
issue by the settlor. Sower v. Liliard, 
269 S.W. 330, 207 Ky. 283. 


11. Newcomb v. Newcomb, 248 S. 
W. 198, 197 Ky. 801. 


[a] Thus, where a landowner con- 
veyed land in trust for his daughter- 
in-law and her ‘‘children” during her 
life and subsequently made a correc- 
tion deed, directing the trustees, in 
ease the daughter-in-law should be 
survived by issue then living, to hold 
in trust for such “issue,” the word 
‘issue’ was held to include all of the 
descendants of the life tenant and 
they did not take per capita but per 
stirpes. Newcomb v. Newcomb, 248 
S.W. 198, 197 Ky. 801. 


who should take as grantees.?° 


In the absence of 


Taking per stirpes or per capita 
generally see Descent and Distribu- 
tion § 30. 


12. Time at which heirs ascer- 
yeenes see supra text and notes 82, 88, 


13. In re Brolasky’s Estate, 153 A. 
739, 302 Pa. 439. 


14. Collins v. Phillips, 59 N.W. 40, 
91 Iowa 210; Flint v. Steadman, 36 Vt. 
210. 


15. Rothenburger v. Peugnet, 66 S. 
Wil (auoeke widen cil 210s 


16. Sewall v. Roberts, 115 Mass. 
262; Gilliam v. Guaranty Trust Co., 
Ucar 697, 186 N.Y. 127, 116 Am.S.R. 


[a] Burden of proof.—One who as- 
serts that a provision in a trust deed 
granting remainder to the life ten- 
ant’s “child” or ‘‘children’” embraces 
adopted children has the burden of 
showing that such words were used 
with the intent to include adopted 
children. Wilder v. Wilder, 102 A. 
110, 116 Me. 389, L.R.A.1918B 119. 


17. Gilliam v. Guaranty Trust Co., 
78, N.E. 697,186 N.Y. 127, 116 Am.SiR- 
536. 


[a] Settlor assumed to know that 
lines of inheritance are governed by 
statute, and subject to change.—In 
construing a deed of trust conveying 
land to a trustee in trust for a benefi- 
ciary named for life, with remainder 
to her heirs, the court will assume 
that the grantor knew that the lines 
of inheritance were governed by stat- 
ute and subject to change at any time, 
and that he intended to place the re- 
sponsibility of selection of heirs on 
the law existing at the time of the 
death of the life beneficiary. Gilliam 
v. Guaranty Trust Co., 78 N.E. 697, 
186 N.Y. 127, 116 Am.S.R. 536. 


18. Milner v. Gay, 90 S.H. 65, 145 
Ga. 858. 
‘[a] Absence of intention to sus- 


pend.—Where the trust instrument re- 
flects no intention on the part of the - 
grantor to keep the estate in suspen- 
sion until the specified person’s death, 
the words “legal heirs’’ will be con- 
strued in the sense of children. Mil- 
ner v. Gay, 90 S.E. 65, 145 Ga. 858. 


19. McCash v. Derby, 139 N.W. 881, 
158 Iowa 371. 
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words in the trust instrument restricting the mean- 
ing of the word “heirs” to those who are the heirs 
in one line of inheritance, the word will not be 
given such restrictive meaning.?° 


“Next of kin.” The term “next of kin,” when used 
to designate parties to’a trust, cannot, when stand- 
ing alone, be held to include heirs at law.?1_ An 
adopted child of a designated person is included as 
a beneficiary under the description of his “next of 
kin,”?2 but the widow of the person designated is 
not included,?* particularly where the trust instru- 
ment indicates that the phrase “next of kin” is to 
be construed in accordance with laws of inheritance 
which actually do exclude the widow.?* “Kindred” 
is to be construed as next of kin.?° 


“Other heirs.” Where the settlor having children 
and grandchildren declares a trust to be for the 
benefit of his grandchildren on certain conditions 
and for a specified length of time, after which the 
property is to be distributed among his “other heirs,” 
the term “other heirs” has been held to refer to the 
settlor’s own children.*® 


“Parties of the third part.” A trust instrument, 
designating by name the wife, children, and grand- 
child of the settlor as beneficiaries and referring to 
them as “parties of the third part,” does not include 
within that deseription surviving spouses.” 


20. Cary v. Carman, 190 N.Y.S. 193, 
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‘heir,’ which has a popular, as well as 
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Beneficiaries named in insurance policy. Where 
the creator of a trust designates as beneficiaries there-- 
of the beneficiaries of a specified life insurance pol- 
icy, a change in the beneficiaries of the policy will 
work a corresponding change in the persons who 
shall be the beneficiaries under the trust.*% 


Distributees under will. The legatees or next of 
kin of the settlor take nothing by a trust instru- 
ment which directs that certain trust money should, 
at the settlor’s death, be paid to her executor or 
administrator to be distributed in accordance with 
her will.?® 


Persons furnishing aid. Where a trust instru- 
ment limits the beneficiaries to those who furnished 
uncompensated aid to a certain corporation, per- 
sons who sustained losses through indorsing notes 
and purchasing stock of another corporation which 
aided the first are not within its provisions.°° 


Attorney. An attorney who participates in the 
defense of one accused of a crime is not a beneficiary 
of a fund which comes into the hands of accused.*1 


Beneficiaries within particular areas. Where a 
trust instrument designates as beneficiaries institu- 
tions of a specified class within two specified areas, 
the beneficiaries are not restricted to those of the 
particular class within the smaller area.?? A con- 
veyance of land in trust for the inhabitants of a 


{a] Permitting wrong person to 


116 Misc. 463. 


[a] hus (1) Under a trust deed 
directing the trustee to pay half the 
income of the trust property to the 
grantor and one fourth to each of two 
other beneficiaries Guring thejr re- 
spective lives, and at the death of 
each beneficiary to convey a like pro- 
portion to her heirs at law, the heirs 
ex parte paterna of the beneficiary 
who died last are not alone entitled to 
take on her death, in the absence of 
anything in the deed to such effect, 
the estate never having belonged to 
such beneficiary, and the remainder- 
men not taking by inheritance from 
her. Cary vy. Carman, 190 N.Y.S. 193, 
116 Mise. 463. (2) “Heirs at law” 
may be used in a trust deed as mean- 
ing those who would stand in_the 
place of a deceased beneficiary. Burr 
v. Burr, 143 S.W. 1096, 163 Mo.App. 
895. (3) Where property was con- 
veyed in trust for payment of income 
to the creator’s wife for life, and 
thereafter to his two children until 
one of them attained a certain age, 
and then divided between them, under 
the further provision that their 
shares should be delivered to their 
heirs at law if they predeceased their 
mother, and they died before the 
mother, those persons take who would 
have taken personal property if they 
had died intestate immediately after 
their mother. Codman y. Krell, 25 
N.E. 90, 152 Mass. 214. 


ai. New, vork Li. Ins., etc., Co, ‘v- 
Hoyt, 55 N.E. 299, 161 N.Y. 1. 


[a] Reasons for rule.—(1) ‘“‘Where 
such a strictly legal phrase is used 
in an important legal document drawn 
é with caution, foresight, and 
the advice of some person learned in 
the law, in the absence of words in 
the context plainly indicating a dif- 
ferent intention, it must be presumed 
to have been used with its strict 
technical meaning.’ New York L. 
Ins., etce., Co. v. Hoyt, 55 N.E. 299, 301, 
161 N.Y. 1. (2) “While the word 


a technical, meaning, is, under special 
circumstances, held to include ‘next 
of kin,’ the latter phrase, which has 
not acquired a popular meaning, but 
has a technical meaning only, is never 
held, when standing alone, to include 
heirs at law.”’ New York L. Ins. ete., 
Co. v. Hoyt, supra. 


22. U. S. Trust Co. of New York 
Vv. Hoyt, 135 N:Y.S. 849, 150 App. Div: 
621; U. S.. Trust Co. of New Yori v: 
Hoyt, 190 N.Y.S. 166, 115 Misc. 663. 


23. U.S. Trust Co. of New York v. 
Hoyt, 190 N.Y.S. 166, 115 Mise. 663. 


24. U.S. Trust Co. of New York v. 
Hoyt, 190 N.Y.S. 166, 115 Misc. 663. 


[a] @®hus a deed of trust providing 
that benefits for life shall go to the 
grantor’s son, and on his death with- 
out children to his next of kin, does 
not entitle his widow to share in the 
trust fund, for the use of the words 
“next of kin,’’ in connection with the 
phrase “in the manner and propor- 
tions directed by the laws of the state 
of New York for the distribution of 
the estates of persons dying intes- 
tate,” have a controlling meaning, 
which excludes the widow. WE : 
Trust Co. of New York v. Hoyt, 190 
N.Y.S. 166, 115 Mise. 663. 


25. See case infra this note, 


[a] Word “kindred” is presumed 
to be used in a trust instrument in its 
primary significance which is not 
heirs at law, but next of kin. Farm- 
ers sl SoD. aCO.) Wis POLKAELS I eeNe Yas 
623, 166 App.Div. 49. 


26. Cutting v. Haskell, 120 A. 618, 
619, 122 Me. 454. 


“The ‘other heirs’ in his mind must 
have been his_ children; strictly 
speaking, not heirs at the time, but 
in the future his only heirs.” Cutting 
v. Haskell, supra. 


27. Davis v. Rossi, 84 S.W.(2d) 8, 
826 Mo. 911. 

28. Siter v. Hall, 294 S.W. 767, 220 
Ky. 43. 


ecllect insurance policy would not af- 
fect rights under trust designating 
policy ‘‘beneficiaries” as cestuis que 
trust. Siter v. Hall, 294 S.W. 767, 
220 Ky. 48. 


29. Hoskin v. Long Island Loan & 
Trust Co., 123 N.Y.S. 994, 139 App.Div. 
258 [aff 96 N.E. 1116, 203 N.Y. 588]. 


[a] Thus, where one created a 
trust of certain money, the income, 
less an amount sufficient to cover any 
losses of principal, to be paid to her, 
and the principal, after her death to 
her executor or administrator, to be 
distributed according to her wiil or 
the statute of distribution, it indicat- 
ed an intent that her legatees or next 
of kin should not take anything by 
virtue of the instrument creatine the 
trust. Hoskin v. Long Island Loan 
& Trust Co., 123 N.Y.S. 994, 189 App. 
Div. 258 [aff 96 N.E. 1116, 203 N.Y. 
588]. 

30. Mattsen v. U. S. Ensilage Har- 
pertee Co., 213 N.W. 893, 171 Minn. 

31. Schumann v. Davis, 183 N.W. 
740, 215 Mich. 19. 


[a] Thus, where one charged with 
murder conveyed his homestead to 
his attorney’s sister to insure the at- 
torney’s fees and to enable him to 
take care of the defense, and after ac- 
quittal a sum was paid accused in ad- 
justment of a suit to have the deed 
declared a mortgage, another attor- 
ney, who performed services for ac- 
cused in connection with his defense, 
with knowledge of the conveyance, 
was a mere creditor of the client, and 
not a beneficiary of the fund, so! as 
to impress it with a trust in his favor. 
Schumann vy. Davis, 183 N.W. 740, 215 
Mich. 19. 


32. See case infra this note. 


[a] Specified city ana county.— 
Agreement to hold proceeds of life 
policies for the benefit of insured’s 
creditors “in the city and county of 
Camden” was held to include certain 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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specified parish and their heirs to be used as a 
burying ground was for the benefit of the inhabit- 
ants in their corporate, rather than in their indi- 
vidual, ecapacity.33 ; 

Beneficiaries as related to particular bodies. Un- 
der a trust in favor of named members.of a specified 
lodge and all others who might become members of 
such lodge, the beneficiaries are not confined to the 
individuals named, but are rather the aggregate 
body of the members who at the time of the convey- 
ance in trust or thereafter should constitute the 
lodge or society.24 Under a trust declared to be 
for the benefit of the deserving of all ranks of a 
particular battalion, their widows, dependents, or 
next of kin, who may be in need of imniediate as- 
sistance, and the balance, if any, to be for the gen- 
eral benefit of the members of the battalion, there 
are three classes of persons who together form one 
body constituting the beneficiaries of the trust: (1) 
Those who are members at the date of disbandment. 
(2) Those discharged from time to time as being unfit 
for further service. (3) The widows dependent on 
next of kin of those who died while members of the 
battalion.*® 


Survivors. In the absence of a provision in the 
trust instrument to the contrary, beneficiaries desig- 
nated therein. as those who survive in a specified 
class or those who survive specified persons are con- 
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strued to be only those who actually survive the 
specified class or persons.*® Thus only those who 
survive other children in their class may take as 
beneficiaries under a trust for the benefit of “sur- 
viving children.”*7 A divorced husband is not in- 
cluded as a beneficiary under a trust for a designated 
person and her “surviving husband.’ A trust 
in favor of the widow of a specified married person 
“should she survive him” does not contemplate one 
who becomes the widow of such person by virtue of 
a marriage contracted subsequent to the execution 
of the trust instrument.®® 


Persons in particular family relationship. Bene- 
ficiaries under trusts created for the benefit of the 
members of a family are only those who actually 
sustain the family relationship.4° Thus a trust for 
the support of a specified person and his family 
contemplates as a beneficiary a son before he has 
attained his majority,*! but not afterward;#? nor 
does such a trust include a married daughter who 
has attained majority and is living with her hus- 
band apart from her father.*® On the other hand, 
it has been held that a trust for the support of the 
settlor’s wife and the children of their marriage in- 
cludes the same children after they have attained 
their masority.44 Both husband and wife are prop- 
er parties beneficiary of a trust established for their 
support.*® Under a trust for the benefit of a speci- 


banks and trust companies in Camden 
County. but outside the city of Cam- 
den. West Jersey Trust Co. v. Read, 
158 A. 118, 109 N.J.Eq. 475. 


33. Stearns v. Palmer, 10 Metc. 
(Mass.) 32. 
34. Vander Volgen v. Yates, 3 


Barb.Ch. 242 [aff 9 N.Y. 219, 1 Seld. 
186]. 


35. Re Trustees of the 66th Bat- 
talion, (Alta.) 61 Dom.L.R. 167, [1921] 
1 West.Wkly. 596. 


36. See cases infra notes 37-39. 


$7. Frosch v. Walter, 33 S.Ct. 494, 
496, 228 U.S. 109, 57 L.Ed. 750; Re Los- 
combe, 39 Ont.L. 521, 12 Ont.W.N. 194, 
37 Dom.L.R. 784. 

[a] For example (1) where, aftex 
designating certain of his children by 
name as beneficiaries, the grantor 
makes a provision for ‘surviving 
children” in the case of the death of 
a child without issue, the words ‘‘sur- 
viving children” will be construed as 
the survivors as among those children 
named, rather than survivors of the 
grantor. Frosch v. Walter, 33 S.Ct. 
494, 228 U.S. 109, 57 L.Ed. 750 [rev 
34 App.D.C. 338]. (2) Adult children 
otherwise provided for are not em- 
braced in the term “surviving chil- 
dren,” as used in a trust deed purport- 
ing to be executed to provide for the 
minor children of the grantor. Frosch 
v. Walter, supra. 


[b] Children of those who do not 
survive excluded.—aA trust in favor of 
surviving children does not include 
the cnildren of .nose “who do not sur- 
vive. Re Loscombe, 39 Ont.L. 521, 12 
Ont.W.N. 194, 37 Dom.L.R. 784. 


[ec] “®@he rule governing the con- 
struction of such i f 
where an estate is thereby given to 
certain persons, as in a case like this, 
to some of the children of the same 
father, with a provision that on the 
death of one of them his share should 
go to the other children of the father, 
that the presumption is, that the oth- 
er children are those named in the 
deed—and that this presumption can 


instruments, that, 


only be overcome by clear language.” 
Hoagland y. Marsh, 4 Ohio Cir.Ct. 31, 
35, 2 Ohio Cir.Dec. 402. 


pe Bosworthick v. Clegg, 45 T.L.R. 
39. In re Solms’ Estate, 98 A. 596, 


253 Pa. 293. 


[a]- Thus, where a deed of trust 
conveyed property for the benefit of 
the grantor’s son for life, then to the 
son’s widow “should she survive him” 
and thereafter to his children, prop- 
erty was properly awarded to the 
son’s children to the exclusion of the 
son’s second wife surviving him. In 
a Solms’ Hstate, 98 A. 596, 253 Pa. 

Bie 


[b] Reasons for rule.—(1) “A 
satisfactory conclusion cannot be 
reached by the consideration of any 
one word, but the trust deed and 
agreement must be considered as an 
entirety, and so construed if possible 
as to give effect to all the language.” 
In re Solms’ Estate, 98 A. 596, 253 Pa. 
298, 298. (2) ‘In such case, who was 
really intended should be determined 
by a consideration of the entire in- 
strument aided by the rules of con- 
struction.” In re Solms’ HBstate, 
supra. (3) Words referring to the 
widow of a specified person ‘should 
she survive him” all considered seem 
to refer to the widow as a particular 


existing person, and notaclass. Inre 
Solmgy’ Estate, supra. 
40. See case infra this note; and 


cases infra notes 41-51. 


[a] Family.—(1) Conveyance to 
son of donor and the son’s wife “in 
trust for them and their children as 
a home” has been held to be a trust for 
the benefit of the members of the 
family while it existed, and only 
while members thereof (Campbell v. 
Stacker, 2 Tenn.Civ.A. 401), (2) the 
term “family” referring to those who 
live under the same roof with the 
head of the home and constitute his 
fireside (Campbell v. Stacker, supra). 
(3) Judgment providing for payment 
of part of rental value of land con- 
veyed for use of husband and his 


family, for the benefit of the wife and 
children residing with her, will be 
modified where the relations of the 
parties had been changed by a divorce. 
Woodford v. Woodford, 172 S.W. 944, 
DG2 WESVat OA ae 


41. George v. Adams, 111 So. 829, 
146 Miss. 308. \ 


42. George v. Adams, supra. 
43. George v. Adams, supra. 


44, Lawrence yv. Lawrence, 221 N. 
Y.S. 572, 220 App. Div. 307. 


45. Bruff v. Rochester Trust & 
Safe Deposit Co., 193 N.Y.S. 321, 118 
Misc. 394. 


[a] For example, where a trust 
agreement expressed a desire to pro- 
vide for the support of a husband and 
wife, and required the trustee to ex- 
pend the net income for their support 
and maintenance during their joint 
lives, and thereafter for the support 
of the survivor, but provided that, 
while the wife was living, the entire 
net income should be paid over to 
her, unless the parties had separated, 
the husband was thereby given an in- 
terest in the trust funds, notwith- 
standing the provision for payment, 
and is entitled to a share in the unex- 
pended surplus of such funds deposit- 
ed by the wife in her own name. 
Bruff v. Rochester Trust & Safe De- 
posit Co., 193 N.Y.S. 321, 118 Misc. 394. 


[b] Support of wife by husband 
immaterial—Where a trust was 
created for support of a husband and 
wife, with provision that during the 
life of the wife the income should be 
paid to her, unless the parties were 
living separately, the fact that the 
husband continued to provide the sup- 
port for himself and wife, so that 
the entire income from the trust fund 
was deposited by the wife in her own 
name, does not defeat his right to 
share in the fund so deposited. Bruff 
v. Rochester Trust & Safe Deposit Co., 
193 N.Y.S. 321, 118 Misc. 394. 

{c] Payment to wife immaterial. 
—The fact that the trustee was di- 
rected to pay the income from a trust 
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fied person and his wife “to be used as they might 
need it,” the wife is a beneficiary with the husband 
while he lives,4® and sole beneficiary after his 
death.47 A divoreed wife is not contemplated as 
beneficiary under a trust for the benefit of a speci- 
fied person and his wife and their children as a 
family,*® although a subsequent wife of the specified 
person may be substituted as beneficiary;*® but, 
under a trust for the benefit of a specified person and 
his wife designated by her proper name in the trust 
instrument, a subsequent wife of the person speci- 
fied is not ineluded as beneficiary.°° <A trust for 
the benefit of a designated person with a remainder 
to her children and the issue of any of her deceased 
children does not inelude the widow of a deceased 
son who predeceased the designated person and left 
no issue.>4 

[§ 261] 4. Nature of Trust®’—a. In General. 
The nature of a trust is to be determined by the 
instrument evidencing the trust and by that alone.®* 
The inherent character of a trust and its own essen- 


trustee.” 
879, 348 Ill. 241. 


fund for the support of a husband and 
wife to the wife is not conclusive that 
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Crow v. Crow, 180 N.E. 877, 


[§§ 260-262 


tial limitation may form an element in the construc- 
tion to be given to the language creating it.°* 


[§ 262] b. Trusts Executed or Executory. While 
all trusts may, in a broad sense, be construed as 
“executory,”®® that is not the sense in which the 
term is usually to be construed in connection with 
trusts.°® On the contrary, trusts are ordinarily con- 
strued as executed or executory in accordance with 
the definitions heretofor considered,** that is, trusts 
may be regarded as executed if the limitations and 
trusts are fully and perfectly declared by the ere- 
ator; and as executory where the limitations are 
imperfectly declared, and the creator’s intention is 
expressed in general terms giving merely a general 
plan or outline to be carried out more or less in the 
discretion of the trustee.°® As used in another sense 
whether particular trusts are to be construed as 
executory depends on whether something is left by 
the trust to be done by the trustee, or in other words, 
whether he has some duty to perrorim under the 
trust.°? : 


Ir.Eq. 375; Austen v. Taylor, 1 Eden 
361, 28 Reprint 725; Wright v. Pear- 


she owned the entire fund, against the 
saner construction of the trust agree- 
ment, especially where her title to one 
half at least of the fund was de- 
pendent on her husband’s volition in 
continuing to live with her. Bruff v. 
Rochester Trust & Safe Deposit Co., 
193 N.Y.S. 324 9d28 Mise. 394. 


46. Williams v. Haskins, 29 A. 371, 
66 Vit. 378. 


[a] To extent of her needs only 
is the wife a beneficiary under such 
trust. Williams v. Haskins, 29 A. 
371, 66. Vt. 378. 


47. Williams v. Haskins, supra. 


48. Campbell v. Stacker, 2 Tenn. 
Civ.A. 401. See Woodford v. Wood- 
ford, 172 S.W. 944, 162 Ky. 542 (hold- 
ing that, under deed conveying land in 
trust for W for the use and benefit 
of him and his family, adult children 
‘and wife after divorce had no claim 
to the land). 


49. Campbell v. Stacker, 2 Tenn. 
Civ.A. 401. 


50. Crandall v. Ahern, 85 N.E. 886, 
200 Mass. 77. 


51. Pratt v. Condon, 131 N.E. 304, 
239 Mass. 167. ' 


{a] hus, under deeds conveying 
property in trust for the full period 
permitted by the rule against per- 
petuities, and providing that, after 
the grantor’s death, the income should 
be divided into shares,.and one of 
the shares paid to a daughter and 
on her death to her children and the 
issue of any deceased children, the is- 
sue of any child to take one share, 
where a son of the daughter died in 
her lifetime, leaving only a wife, the 
daughter’s share on her death went 
to her living children, excluding such 
wife’s administrator, since if such de- 
ceased son had a vested interest in 
the income, it determined on his death. 
Pratt v- Condon, +131; N.H. 304, 239 
Mass. 167. 


52. Nature of trusts generally see 
supra § 7. 

53. Crow v. Crow, 
348 Ill. 241. 


[a] Nature of trust determined by 
duties imposed on trustse.—‘‘To de- 
termine the nature of the trust re- 
course must be had to the terms of 
the instrument creating it, to ascer- 
tain what duties are imposed on the 


180 N.E. 877, 


Executory or executed trust deter- 
nen by trust instrument see infra 

2623 

54. Crooke v. Kings County, 97 N. 
Y. 421. 


55. See cases infra this note. 


[a] Ail trusts are in a sense exec- 
utory because a trust cannot be exe- 
cuted except by conveyance, and 
there is also something to be done, 
but this is not the sense in which a 
court of equity construes the term 
“executory trust.” Cornwell v. Orton, 
27 S.W. 536, 126 Mo. 355; Cushing v. 
Blake, 30 N.J.Eq. 689; Smith’s Es- 
tate, 24 A. 916, 144 Pa. 428, 27 Am.S.R. 
641; Tillinghast v. Coggeshall, 7 R. 
I. 383; Egerton v. Brownlow, 4 H.L. 
Cas. 1.10 Reprint 359. 

56. See cases supra note 55. 

57. See supra § 15. 

58. U.S.—Neves v. Scott, 9 How. 
196, 13 L.Ed. 102 [aff 13 How. 268, 14 
L.Ed. 140]. 

Ind.—Gaylord v. Lafayette, 17 N. 
E. 899, 115 Ind. 423. 


Mo.—Cornwell v. Orton, 27 S.W. 
536, 126 Mo. 355; Watson v. Payne, 
128 S.W. 238, 1438 Mo.App. 721. 


Neb.—Morris v. Linton, 104 N.W. 
927, 74 Neb. 411. 

N.J.—Martling v. Martling, 39 A. 
203, 55 N.J.Eq.. 771; Speakman v. 
Tatem, 21 A. 466, 48 N.J.Eq. 136 [aff 
27 A. 636, 50 N.J.Eq. 484]; Weehawk- 
en Ferry Co. v. Sisson, 17 N.J.Hq. 475. 

N.Y.—Wood v. Burnham, 6 Paige 
513 [aff 26 Wend. 9]. 


N.C,—Saunders v. Edwards, 55 N.C. 
134. 

Ohio.—Mack v. Champion, 11 Ohio 
Dec. (Reprint) 327, 26 Cine.L.Bul. 1138. 


Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 27 Am.S.R. 641. 


R.I.—Tillinghast v. Coggeshall, 7 
R.I. 383. 

Tex.—Samuell v. Brooks, (Civ. 
App.) 207 S.W. 626; Laguerenne v. 
Farrar, 61 S.W. 953, 25 Tex.Civ.App. 
404, 

Utah.—Skeen v. Marriott, 61 P. 296, 
22 Utah 73. 


Eng.—Glenorchy v. Boswell, Cas. t. 
Talb.,, 3, 26: Reprint,628; Boswell, v. 
Dillon, Drury 291, 6 Ir.Eq. 389; Roch- 
fort v.. Fitzmaurice, 2 Dr.&War. 1, 4 


son, 1 Hden 119, 28 Reprint 629; Jer- 
voise v. Northumberland, 1 Jac.&W. 
559, 37 Reprint 481. 


[a] Question of fact.—Whether a 
trust is perfectly created or not isa 
question of fact in each case to be 
determined by the purpose and ob- 
jects which the settlor had in view 
as manifested in the writing and 
from the situation and relation of the 
parties and from the property which 
is the subject of the supposed trust. 
Lynn v. Lynn, 25 N.E. 634, 135 Ill. 18 
[rev 33 Ill.App. 299]; Gaylord v. La- 
fayette, 17 N.E. 899, 115 Ind. 423. 

{[b] Trust held to be executory.— 
A trust for the benefit of a named 
person for life and for the benefit of 
any children that shall be lawfully 
born to him is an executory trust dur- 
ing the life of the named person. 


Reeves v. Simpson, (Tex.Civ.App.) 
182 S.W. : 
[ec] Trusts held to be executed.— 


(1) A written declaration by the 
grantor that a deed absolute, already 
given, was in fact a mortgage, and 
that the grantee should sell ‘the prop- 
erty, pay off the encumbrances, and 
set aside five thousand dollars in trust 
for grantor’s daughter, created a com- 
plete and executed trust as to the 
five thousand dollars enforceable in 
equity, although grantor could delay 
funds becoming available until his 
death by refusing to execute a deed 
for the property when sold: Samuell 
v. Brooks, (Tex.Civ.App.) 207 S.W. 
626. (2) Where one acquired land 
after he had declared his intention to 
hold the proceeds from the sale of 
such land after the payment of debts, 
in trust, and then converted the land 
into money, and declared that he held 
it in trust, the trust was executed and 
enforceable, though voluntary. Wat- 
son v. Payne, 128 S.W. °238, 143 Mo. 
App. 721. (3) An instrument where- 
by a husband and wife transferred to 
a trustee the proceeds of a sale of real 
estate in trust for their creditors and 
for themselves created an executed 
trust. Taylor v. Welch, 153 S.W. 490, 
168 Mo.App. 223. 


59. U.S.—Steele v. Highland Park 
Mfg. Co., 212 EF. 972 [aff 232 F. 10, 146 
C.GrA. 202]. 


Ga.—Macy v. Hays, 136 S.E. 517, 


163 Ga. 478; Moore v. Sinnott, 44 S. 
E. 810, 117 Ga. 1010; Riggins v. Adair, 
31. Sie. 743, 105 Ga.i127;. Cabot we 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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Intention. 


and controlling element.°°? 


Retention by the donor of documents evidencing 
a trust does not prevent the trust from becoming 


complete and executed.*! 


As determining application of rules of construc- 
Whether equitable or legal rules of construe- 


tion. 


In determining whether a trust is an 
executed or only an executory one, 
the parties at the time of creating it is an important 
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tion shall be applied to a particular trust may de- 
pend on whether it is executory or executed.°? Thus, 
in construing executory trusts, in the sense that such 


trusts are imperfectly declared, the court will seek 


for and effectuate, as far as possible, the intention 
of the ereator and will apply liberal equitable rules 
of construction, but, in construing executed trusts, 


the controlling inquiry may be not intention, but the 


Armstrong, 28 S.E. 128, 100 Ga. 438;/deed to land, to be held by the gran- 


Brady v. Walters, 55 Ga. 25; 
v. Long, 26 Ga. 142; 
Dyson, 2 Ga. 307. 


Iowa.—Shope v. Unknown Claim- 
ants, etc., 156 N.W. 850, 174 Iowa 662. 


Kan.—Harrod v. James, 96 P. 484, 
78 Kan. 887; Miles v. Miles, 96 P. 481, 
78 Kan. 382. 

Ky.—Berry v. 
Mon. 245. 

N.J.—Cushing v. Blake, 30 N.J.Eq. 
689. 


Or.—Ranzau vy. Davis, 165 P. 1180, 
85 Or. 26. 


S.C.—Reynolds v. Reynolds, 39 S. 
Su, 6 SCs 124385 “Porter v. Doby, 
19 S.C.Eq. 49. y 


Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 168, 76 Utah 372 
[eit Cyc]. 


Eng.—Collinson y. Patrick, 2 Keen 
123, 15 Eng.Ch. 123, 48 Reprint 575. 


{al “The test of an executory 
trust is that the trustee has some 
duty to perform, for the performance 
of which it is necessary that the ti- 
tle be regarded as abiding in him.” 
Reynolds v. Reynolds, 39 S.E. 391, 61 
S.C. 243, 249; Porter v. Doby, 19 S.C. 
Eq. 49, 53. : 


[b] Question whether something 
is to be done is to be considered be- 
tween the person creating the trust 
and the person claiming the benefit of 
the trust, and not between either of 
those persons and a stranger, to 
whom the subject of the trust may 
afterward have been given. Collin- 
son v. Patrick, 2 Keen 123, 15 Eng.Ch. 
123, 48 Reprint 575. 


{c] “here is difficulty sometimes 
in applying the rules as to when a 
trust is an . . executory one, but 
the general rule seems to be that 
where the trustee has no other duty 
to perform than to hold the property 
and collect the rents, then the trust 
is an executed one; where there is no 
discretion reposed in him and where 
he has nothing to do with reference 
to conveying the property, then the 
trust is executed.” Shope v. Unknown 
Claimants, etc., 156 N.W. 850, 851, 174 
Iowa 662. 


[d] Mere direction to trustee to 
convey will not convert a trust into 
an executory trust. Cushing v. Blake, 
30 N.J.Eq. 689. 


[e] Postponed conveyance and re- 
tention of beneficial interest.—Nei- 
ther the fact that under a deed of 
trust the legal title to the real es- 
tate is not to be conveyed to the bene- 
ficiaries until the grantor’s death, nor 
the fact that the grantor retains a 
beneficial interest during life, will 
render it an executory trust, where 
the instrument declares on what con- 
ditions the legal title has been con- 
veyed and the fina] intent of the gran- 
tor appears with absolute certainty, 
so that nothing remains to be done 
except for the trustee to carry into 
effect the intent so declared. Harrod 
v. James, 96 P. 484, 78 Kan. 887; Miles 
y. Miles, 96 P. 481, 78 Kan. 382. 


[f] Trusts held executory.—(1) A 


Bowman 
Edmondson v. 


Williamson, 11 B. 


tee in trust for the uSe and benefit of 
another during his life, and then to 
convey to the appointee of the benefi- 
ciary by will, or, failing such appoint- 
ment, to-his heirs, is construed to be 
an executory trust. Steele v. High- 
land Park Mfg. Co., 212 F. 972 [aff 
232 F. 10, 146 C.C.A. 202]. (2) A deed 
to.a mother as trustee, if executed 
for the benefit of the son when he 
shall'reach majority, clothes her with 
an executory trust, which does not 
become executed until son’s majority. 
Ranzau,. v. Davis, 165 P. 1180, 85 Or. 
26. (3) AStrust’ for the.-sole. and 
separate use of a person and for the 
use of her children then born and to 
be born was, prior to the time that 
all probability of the birth of any 
more children of the named person 
became extinct, an executory trust. 
Brady v. Walters, 55 Ga. 25. (4) A 
trust to pay income to the donor for 
life and principal to children and is- 
sue is executory during the life of the 
donor. Macy.~v. Hays,.136 ,S.H. 517, 
163 Ga. 478. (5) A deed jointly exe- 
cuted by a father and a son creating 
several trust estates for. persons 
other than the father, and including 
contingent estates for any children 
that might be born to the son, was 
executory as it extended to unborn 
children. Leavitt v. Leavitt, 101 S.E. 
670, 149 Ga. 601. 


{[¢g] Trusts held executed.—(1) A 
transfer in trust to a trustee for life 
and at his death to such child or 
children as he might leave surviving, 
and, in the event there be no children, 
to named persons, created a trust for 
life which became executed as soon 
as operative if the trustee be sui juris 
or as soon as he became so. Devann 
v. Hays, 78 S.E. 844, 140 Ga. 208. (2) 
Where trust instrument vests title in 
trustee and appropriates property to 
purposes of trust, the grantor has 
nothing to do, and an executed trust 
is created. Mattsen v. U. S. Ensilage 
Harvester. .Co:.,...213- IN-W..8938,)..171 
Minn. 237. (3) When money is given 
a trustee for the purpose of protect- 
ing an option of the beneficiary and 
is accepted with that understanding, 
the trust’ is executed, that is, ‘the 
trust becomes a completed transac- 
tion in so far as it fixes obligations 


on the trustee and confers rights 
on the _ beneficiary. Salina Canyon 
Coal Co. v. Klemm, 290 P. 161, 76 
Utah 372. (4) A voluntary deed, cre- 


ating a trust for the support of the 
grantor and then for the use of his 
family, with remainder to his sisters, 
is an executed trust, although it does 
not provide that at the time mention- 
ed the property should go to the sis- 
ters, but requires the trustee to con- 
vey it to them. Melvin v. Hoffman, 
235 S.W. 107, 290 Mo. 464. (5) Where 
a father bought land and placed his 
daughter in possession and control 
thereof, and subsequently wrote her a 
letter that he had given it to her, 
and that it was hers forever, the trust 
so manifested was an executed trust. 
Neal vy Bryant, 235 S.W. 1075, 291 
Mo. 81. 


{h] 


Effect of age and of marriage 
of cestui que txrust.—(1) 


A convey- 


legal operation of the terms employed in the instru- 
ment creating the trust.%* 


ance to a trustee in trust for a mar- 
ried woman and her children born or 
to be born is executory so long as the 
coverture exists and so long as any 
of the beneficiaries have not attained 
majority. Peavy v. Dure, 62 S.E. 47, 
131 Ga. 104; Clarke v. Bast Atlanta 
and! Co, 738 "Sve. 323." Lis" Gase2i, 
Sanders v. Houston Guano, etc., Co., 
32 S.E. 610, :107..Ga.. 49; Boyd v- 
England, 56 Ga. 598. (2) A convey- 
ance in trust. to a designated person 
for the benefit of named children of 
the grantor “for and during their 
natural lives and with remainder over 
to their children” constituted as to 
each of the grantor’s children an 
executory trust during his minority, 
but automatically became executed 
on his attaining majority. Smith v. 
Frost, 86 S.B. 235, 144 Ga. 115. (3) 
If a child be a daughter over the age 
of minority, and married, the trust 
may be immediately executed under 
the provisions of married woman’s 
statutes. Smith v. Frost, supra. 


60. Padfield v. Padfield, 72 Ill. 322. 
See also Otis v. Beckwith, 49 Ill. 121. 


61. Toronto Gen. Trusts Corp. v. 
Se 15 Ont.L. 30, 35, 10 Ont.W.R. 


“The fact that the documents evi- 
dencing the trust remain in the pos- 
session of the settlor did not prevent 
the trust from being complete and 
executed.” Toronto Gen. Trusts 
Corp. v. Keyes, supra. 


62. See cases infra note 63. 


63. Pillot v. Landon, 19 A. 25, 46 
N.J.Eq. 310; Cushing v. Blake, 30 N. 
J.Eq. 689; Price v. Sisson, 13 N.J.Hq.. 
168; Mack v. Champion, 11 Ohio Dec. 
(Reprint) 7327, 26 Cine:LBul,, Lise 
Tillinghast v. Coggeshall, 7 R.I. 383; 
Wright v. Pearson, 1 Eden 119, 28 Re- 
print 629; Jervoise v. Northumber- 
land, i Jac.&W. 559, 37 Reprint 481. 


{a] Other statements of rnle.—(1) 
“Wxecutory trusts may be di- 
vided into two classes: one, in which, 
though something is required to be 
done ... . .and.. though execu- 
tory, do not differ from ordinary lim- 
itations, and must be construed ac- 
cording to the principles applicable to 
legal estates depending on the same 
words. The other species of execu- 
tory trusts is, where the testator, di- 
recting a further act, has imperfect- 
ly stated what is to be done. In such 
cases the court is invested with a 
larger discretion and gives to the 
words used a more liberal interpreta- 
tion than they would have borne if 
they had stood by themselves.” Cush- 
ing v. Blake, 30 N.J.Eq. 689, 697, 698, 
699 [quot Boswell vy. Dillon, Drury 
2903769 Ir. Bat 389)..2) “itis only 
where the limitations are imperfect- 
ly declared, and the intent of the cre- 
ator is expressed in general terms, 
leaving the manner in which his in- 
tent is to be carried into effect sub- 
stantially in the discretion of the 
trustees, that a court of equity re- 
gards the trust as.an executory trust, 
and will assume jurisdiction to direct 
the trust to be executed upon a con- 
struction different from that which: 
the instrument creating it would re- 
ceive in a court of law.” Cushing v. 
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[§ 263] 5. Property Included.** In accordance 
with general rules,°®> in ascertaining the property 
to which a trust attaches, the intention of the creator 
of the trust as evidenced by the trust instrument 
controls.66 In other words, the usual test is the 
manifest purpose of the creator.®7 The intent of 
the creator of a trust as to the property to be in- 
eluded in the trust estate may be ascertained from 
the punctuation used in the trust instrument;°* and, 
in ascertaining that intent, the court may be aided 
by the construction of the trust instrument placed 
thereon by the acts of the parties;°® but, if it is 
sought to aid the instrument by inferential deserip- 
tion, or by allusion to another instrument, that in- 
strument must be offered in evidence.?° Where, by 
a trust agreement between a husband and wife, the 
survivor is to have the use of the other’s “property” 
or “estate” for life and then to bequeath it to the 
heirs of decedent, only such property as is definitely 
ascertained becomes subject to the trust.7+ Where 
there is a conveyance of real and personal property 
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to the use for life of a particular person who is also 
vested with a right of use, consumption, or disposi-_ 
tion over the personalty, there being a remainder 
over to specified persons, the trust property does 
not consist of the personal property, as a corpus 
to be preserved for the remaindermen.’? Where, in 
a declaration of trust, a trustee, after agreeing to 
transfer certain Jang. to a specified person, also 
agrees to convey a business conducted as a “part 
of such premises,” the conveyance of the business 
does not include an interest in the land as part of 
the trust estate.73 


Construction unnecessary. A trust instrument 
which clearly designates the trust property and the 
interest therein intended to be conveyed leaves noth- 
ing to be construed, but will pass exactly what it 
purports to convey, no more and no less.‘ 


As of what time included. A trust deed convey- 
ing all of the ereator’s property affects only such 
property as was owned by him at the time of its 
execution." 


Blake, supra. (3) “Where the limi- 
tations and trusts are fully and per- 
fectly declared . . equity will not 
interfere and give effect to a. con- 
struction different from what it would 
receive in a court of law.” Cushing 
v. Blake, supra. 


64. Estate or interest of: 
Cestui que trust see infra §§ 285-322. 
Trustee see infra §§ 279-284. 

65. See supra § 241. 


66. Vernay v. Robinson, 66 S.E. 
928, 1383 Ga. 653; Moore vy. McFall, 
183 Ill.App. 628 [aff 105 N.E. 723, 263 
Ill. 596, Ann.Cas.1915C 364]; Sea- 
ward v. Davis, 117 N.Y.S. 468, 133 App. 
Div. 191 [appeal gr 119 N.Y.S. 1144, 
136 App.Div. 890, and mod 91 N.H. 
1107, 198 N.Y. 415]; Stanton v. Mayne, 
48 N.Y.S. 711, 25 App.Div. 621; Clark- 
son vy. Mitchell, 3 E.D.Smith (N.Y.) 
269; In re Jones, (R.I.) 73 A 3532. 


[a] ‘Fo be gathered from language 
of instrument.—The intention of the 
creator of a trust as to what part or 
how much of his estate is to consti- 
tute the trust property must be 
gathered from the language employed 
in the instrument creating the trust. 
Moore v. McFall, 183 Ill.App. 628 [aff 


105) NE. 723; 263° TMl> 596) Ann.Cas. 
1915C 364]. 
[b] Deed construed.—Spivey  v. 


Conway Lumber Co., 93 S.E. 246, 108 
S.C. 13 (timber included). 


67. Gisborn v. Charter Oak L. Ins. 
Co., 12 'S:Ct. 277, 142, U-S. 326, 351 Hd, 
1029 [aff 15 P. 253, 5 Utah 319]; Dun- 
‘can. v. Verner, 158 S.E. 322, 172 Ga. 
553 [foll Verner v. Duncan, 158 S.E. 
325, 172 Ga. 557, and Smith v. Verner, 
158 S.E. 415, 172 Ga. 557]; Koehne 
vy. Beattie, 90 A. 211, 36 RI. 316. 


[a] hus (1) where the plain ob- 
ject and purpose of a trust instru- 
ment is to provide a fixed income to 
a specified person for life, together 
with the use of certain property with 
remainder over, the ascertainment of 
the trust property and the interests 
therein will be construed in such 
manner as to effectuate such pur- 
pose. Koehne v. Beattie, 90 A. 211, 
36 R.I. 316. (2) For example, where 
a grantor conveyed land with a 
frontage of one hundred and fifty feet, 
in trust for his daughter and her 
three children, to use and occupy as 
a dwelling house during her life, at 
her death the trustee to convey to the 
children, and in another provision di- 


rected the trustee to sell two lots 
each of fifty-foot frontage off each 
side, and to hold the proceeds as col- 
lateral, to insure a specified income to 
the daughter, it was held that the in- 
tention was to convey only the land 
on which the house actually stood to 
the daughter and children. Koehne vy. 
Beattie, supra. (8) Where, at the 
time two parties executed a trust 
agreement for the disposition of cor- 
porate stock, providing that one of 
them should own free from any claim 
by the other all the stock owned or 
claimed by each or both, the other 
party had no knowledge that he had 
an interest in another block of stock 
fraudulently déposited by the party 
who by the agreement is to own all 
of the stock, Such trust agreement 
did not constitute a waiver of the 
claim by the other party of his in- 
terest in the stock so deposited. Min- 
pe Paulson, 110 P. 994, 60 Wash. 


Construction of trusts as to pur- 
poses generally see infra § 264. 


68. Percy v. Huyck, 169 N.E. 127, 
252 N.Y. 168. 


[a] Thus a paper reading: 
to my sister . my house and lot 
on Flint St. My interest in house and 
lot at 21 Tracy street. In case she 
dies without childrens ietcws. 
she is to will this property to’ nam- 
ed persons was held to create a trust 
in latter pronverty only. Percy v. 
Huyck, 169 N.E. 127, 252 N.Y. 168. 


69. Carroll v. New York IL. Ins., 
etc., Co., 22 N.Y.S. 234, 67 Hun 4388; 
In re Howell’s Estate, 80 A. 58, 231 
Pa aciles 


[a] Thus, where a person having 
an absolute interest in certain per- 
sonalty under a particular instrument 
and a beneficial interest in certain 
stock required to be held in trust by 
the same instrument executed a vol- 
untary deed of trust in which she re- 
ferred to her absolute interest in the 
personalty and enumerated certain 
items of personalty, but did not men- 
tion the interest in the stock, as to 
which she continued to draw divi- 
dends personally, in view of the omis- 
sion of such stock from the items enu- 
merated, and the construction put on 
the deed by the parties thereto, such 
stock did not pass by the deed. In re 
Howell’s Estate, 80 A. 58, 231 Pa. 213. 


70. Berry v. Derwart, 55 Md. 66. 
71. Faulds v. Dillon, 204 N.W. 733, 


“T give 


So, also, a specific trust on land de- 


231 Mich. 509. 


{a] Thus (1) where there was a 
trust agreement between a testatrix 
and her husband, who predeceased 
her, that the survivor should have 
use of the other’s “property” or “es- 
tate’ for life, and then leave it to the 
other’s “heirs,” the testatrix has been 
held not to concede by her will that 
half of what she disposed by will 
came from her husband. Faulds v. 
Dillon, 204 N.W. 733, 231 Mich. 509. 
(2) A husband agreeing with his wife 
that the survivor should have the life 
use of the other’s property, and then 
leave it to the other’s heirs, has been 
held to’ have created a trust, im- 
pressed on estate left by the surviv- 
ing wife to amount definitely shown 
by assignment of mortgages to her 
pursuant to the agreement. Faulds 
v. Dillon, supra. 

72. Seaward v. Davis, 117 N.Y.S. 
468, 1383 App.Div. 191 [appeal gr 119 
N.Y.S. 1144, 136 Avp.Div. 890, and 
mod 91 N.E. 1107, 198 N.Y. 415]. 


[a] Such trust shifts from time 
to time from what the beneficiary, for 
the time being, personally uses, con- 
sumes, or disposes of, to what re- 
mains. Seaward vy. Davis, 117 N.Y.S. 
468, 133 App.Div. 191 [appeal er ie 
N.Y.S. 1144, 136 App.Div. 890, and mod 
91 N.E. 1107, 198 N.Y. 415). 


[b] Estate may become barren be- 
fore the death of the life beneficiary 
due to his use, consumption, or dis- 
position of~the corpus before his 
death. Seaward v. Davis, 117 N.Y.S. 
468, 133 App.Div. 191 [appeal gr 119 
N.Y.S. 1144, 186 App.Div. 890, and mod 
91 N.E: 1107, 198 N.Y. 415]. 


73. Clark v. Kinnaugh, 133 A. 381, 
99 N.J.Eq. 878. 

74 In re Jones, (R.I.) 73 A 8538. 

[a] Thus a trust deed conveying 
ail lands of the grantor situated on a 
designated avenue, together with ap- 
purtenances, conveys land situated on 
the avenue previously acquired by 
the grantor under a deed describing 
the land, and it does not convey other 
lands not situated on it owned by the 
grantor. In re Jones, (R.1.) 73 A. 353. 


75. Matter of Backus, 61 N.Y.S. 
1070, 29 Mise. 448, 1 Mills 313 [rev 
on other grounds 63 N.Y.S. 544, 49 
App.Div. 410]. 

[a] Rule applied.—Where part of 
the stock in a corporation standin 
in the name of defendant’s husban 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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vised to one does not attach to land afterward bought 
by him.7® Title to a claim for damages arising from 
dealings with trust property before the creation of 
the trust is not included as part of the trust es- 
tate.77 


Restriction to life estate. In the absence of a 
contrary intent, a trust for the benefit of a specified 
person for hfe may be limited to the life estate.7® 
Thus, where a trust instrument conveys certain prop- 
erty for the benefit of a specified person for life, 
with a power of appointment in the specified person 
at his death, the trust thus created is limited to the 
life estate in the specified person.*® But, where 
the instrument creating a trust for hfe either ex- 
pressly or by necessary implication provides that 
the trust shall extend to an interest in remainder, 
the trust shall be construed to inelude such re- 
mainder.®® Thus, where, by an antenuptial agree- 
ment made prior to the enactment of a married 
woman’s act, a woman conveys certain property for 
the benefit of herself for life with a remainder 
over, the trust extends to the remainder.* 


Proceeds and investments. A deed of trust con- 
veying a parcel of property, part of which has been 
appropriated by a municipality, does not carry with 
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it the money paid by the municipality for the ap- 
propriation in satisfaction of a judgment therefor 
recovered before the execution of the deed of trust ;** 
and, on the sale of a life estate held under a trust 
for the life tenant, remainder to his heirs, the fund 
resulting from the sale is not subject to the trust, 
it being merely the consideration received for the 
life estate and the remaindermen having no inter- 
est therein.8? Where the creator of a trust invests 
the trust fund in Jand for the purposes of the trust 
along with funds invested by another person for the 
same purpose, the entire amount so invested is im- 
pressed with the trust.84 Where funds are con- 
tributed and conveyed to a trustee for the benefit 
of the family of the cestui que trust, on an issue 
between the trustee and a prior creditor of the 
cestui que trust, who attaches the property, it is 
proper to instruct the jury that, if the property levied 
on was the product of the business contemplated by 
the deed of trust, representing either the original 
capital or the profits thereof, the title would be in 
the trustee.°® 

[§ 264] 6. Purposes of Trust.°® In accordance 
with general rules*? the purposes of a trust must 
ordinarily be ascertained from the terms of the 
trust instrument,** which will be construed as au- 


at the date of his death belonged to 
plaintiff, defendant’s promise to ac- 
count to plaintiff if he would permit 
the stock to appear in her name for 
some time was binding on her only to 
the extent of plaintiff's ownership, al- 
though in their negotiations a larger 
amount than that owned by plaintiff 


was mentioned. Wustum y. Krad- 
well, 270 F. 546. 
76. Curd v. Field, 45 S.W. 92, 103 


Ky. 293, 19 Ky.L. 2016. 


77. Woodward vy. Citizens’ Savings 
& Trust Co., 167 N.W. 1054, 167 Wis. 
435. 


[a] For example, that worthless 
securities purchased by a trust com- 
pany for the creator were held by the 
trustee for the benefit of the creator’s 
widow did not invest the trustee with 
title to claims for damages in favor 
of estate as against the trust com- 
pany. Woodward vy. Citizens’ Savings 
& Trust Co., 167 N.W. 1054, 167 Wis. 
435. 


78. Pearson v. Fox, 145 S.E. 875, 
Smith v. Frost, (Ga.) 
Powell v. Heyman, 85 
S.E. ‘891, 143 Ga.App. 728. 

79. Pearson v. Fox,, 145 S.E. 875, 
167 Ga. 448; Powell v. Heyman, 85 
S.E. 891, 148 Ga.App. 728. 

[a] Reason for rule.—The estates 
in remainder are purely legal, and 
the trust created does not apply to 


eee Smith v. Frost, (Ga.) 86 S.E. 
ops 

80. Cunningham vy. Calhoun, 70 S. 
HB. 574, 185 Ga. 715. 

81. Cunningham vy. Calhoun, su- 
pra. 

[a] For example, where by an an- 
tenuptial agreement the intended 


wife conveyed to her intended hus- 
band certain land for the sole use of 
the intended wife during her natural 
life, and at her death to her children 
then living, or grandchildren, to have 
and to hold on the trusts and uses 
stated, the trust was extended to the 
remainder, and not merely to the life 
estate. Cunningham vy. Calhoun, 70 
SH: 574, 135 Ga. 715. 


82. Carroll v. New York L. Ins., 
[65 C. J.—33] 


etc., Co., 22 N.Y.S. 234, 67 Hun 438. 
ae In re Mitchell, 52 A. 523, 74 Vt. 
186. 


84. Dickey v. Joy, 159 
192 Mich. 615. 
85. Rees v. Livingston, 41 Pa. 113. 
86. Purposes for which trusts may 
be created see supra §§ 26-28. 


N.W. 154, 


87. See supra §§ 240, 241. 
88. U.S.—Kitchen v. Bedford, 13 
Wall. 413, 20 L.Ed. 637. 


Ga.—_Macy v. Hays, 136 S.E. 517, 


163 Ga, 478. 


Ind.—Smith v. Taylor, 72 N.E. 651, 
34 Ind.App. 194. 


Md.—Smith v. Towers, 14 A. 497, 15 
AG 39 259-69 N IME. Life OPA SE. 398. 


cpa ee vy; €laflin, 105 Mass. 


N.Y.—Pendergast v. Greenfield, 27 
N.E.. 388, 127_N.Y. 23;. MeArthur v. 
Gordon, 26 N.H. 459; Rome Exch. 
Bank v. Hames, 4 Abb.Dec. 83, 1 
Keyes 588; Troy Iron, etc., Factory 
v. Corning, 45 Barb. 231; Tabernacle 
Baptist Church v. Fifth Ave. Baptist 
Church, 66 N.Y.S. 691, 32 Misc. 446 
{aff 70 N.Y.S. 181, 60 App.Div. 327 (aff 
64 N.E. 1126, 172 N.Y. 598)]; Reade 
Vo-Continental Trust. i@o., 1 COM INe x ds 
258, 28 Misc. 721 [mod 63 N.Y.S. 395, 
49 App.Div. 400]; Van Epps v. Van 
Epps, 9 Paige 237. 


Pa.—Stallman’s Appeal, 38 Pa. 200. 


Tenn.—Matthewson y. Spencer, 2 
Head 424. 


W.Va.—Farmers’ Bank v. Wood- 
ford, 12 S.E. 544, 34 W.Va. 480. 


[a] All provisions of trust instru- 
ment are to be construed together to 
determine the purposes for which the 
trust is created. Smith v. Taylor, 72 
N.E. 651, 34 Ind.App. 194. 


[b] Thus (1) where a trust is cre- 
ated for the benefit of a specified per- 
son for life, and at her death for the 
benefit of her children and the issue 
of deceased children, conceding that 
the motive which prompted the cre- 
ator to declare a trust was to prevent 
the children of the life tenant from 
wasting and squandering the prop- 


erty which became the trust res, nev- 
ertheless the purposes of the trust 
were to provide for the life tenant 
during her life and to provide for her 
children and the issue of deceased 
children at her death. Macy v. Hays, 
136 S.E. 517, 163 Ga. 478. (2) Where 
the creator of a trust directs the trus- 
tee to collect the rents and profits of 
the trust property and pay them to 
the creator’s son, and “into his own 
hands and not into another, whether 
claiming by his authority, or other- 
wise,’ it was held to be the purpose 
of the trust that the income should be 
paid into the hands of the son, to the 
xclusion of others, whether alienees 
or creditors. Smith v. Towers, 14 A. 
497,15 A. 92, 69 Md. 77, 9 Am.S.R. 398. 
(3) Where a debtor assigns certain 
interests in the profits and proceeds 
of a work of construction and the 
contract therefor to a person who 
executes a declaration of trust ac- 
knowledging that he is trustee, to 
pay out of money received under the 
contract all liens and debts growing 
out of the work and existing against 
his assignor by reason thereof, the 
trust is simply one to receive, apply, 
and account. Pendergast v. Green- 
held) '2'7, UN: Egos Std en eNe Maecos a4 
Under a declaration of trust provid- 
ing that the rents and profits of cer- 
tain farm land should be applied to 
the maintenance of the beneficiary 
and that, if the land should be sold, 
such maintenance should be a first 
lien on the proceeds, it is the purpose 
of the trust that the beneficiary take 
his maintenance on the farm if it is 


suitably furnished. MacArthur v. 
Gordon, (N.Y.) 26 N.E. 459. (5) 
Where the income of certain trust 


property is to be used by the benefi- 
ciary in furthering missionary work 
only at a specified location, the trust 
will cease on the abandonment of the 
specified location. Tabernacle Bap- 
tist Church vy. Fifth Ave. Baptist 
Church, 66 N.Y.S. 691, 32 Misc. 446 
[aff 70 N.Y.S. 181, 60 App. Div. 327, and 
aff 64 N.E. 1126, 172 N.Y. 598]. (6) 
Where a husband establishes a trust 
in which he himself is beneficiary ex- 
cept in the event that he should will- 
fully desert his wife, in which case 
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thorizing all acts within the use contemplated to 
effectuate the object of the creator of the trust;*® 
and, if necessary, equity will extend the trust as 
created®® and will take such other action as 1s neces- 
sary°! in order to effectuate the purpose of the ere- 
In particular cases equity may, if necessary, 
even act in opposition to the provisions of a trust 
in order to carry out the ultimate purposes of the 
However, a trust established for the pur- 
pose of paying an annuity will not be construed to 
authorize a reimbursement of the creator who may 
uave paid the annuity out of his own funds,?* and a 
trust provision for the purpose of paying the bene- 
ficiary’s debts at his death will not be construed to 
authorize payment of such debts during the bene- 


ator. 


trust.®? 


ficiary’s life.°# 


General scheme controls. In ascertaining the pur- 
pose for which a trust is created, the general scheme 


she is to participate as beneficiary, 
such trust does not contemplate the 
husband’s confinement to a lunatic 
asylum. Reade v. Continental Trust 
Co., 60 N.Y.S. 258, 28 Misc. 721 [mod 
CSN. 395, 49 "ApD. Div. 400]. (7) 
Where a son by his declaration of 
trust undertakes to receive interest 
and rents of certain property and to 
pay over the same to his parents for 
life, the trust property cannot be sold 
during the lives of the parents. Van 
Epps v. Van Epps, 9 Paige (N.Y.) 23 


(8) A trust conveying land to trus- 
tees “for the use of the neighbour- 


hood in general for an English prot- 
estant school, and for no other use or 
uses whatsoever,’ does not contem- 
plate the use of such property for 
educational purposes generally in 
such neighborhood. Stallman’s Ap- 
peal, 38 Pa. 200. (9) A trust instru- 
ment conveying land merely to en- 
able the trustee to transfer the trust 
property on collection of certain notes 
did not contemplate a sale for any 
other purpose. Mathewson v. Spen- 
cer, 2 Head (Tenn.) 424. (10) A trust 
established to pay the debts and lia- 
bilities of the beneficiary does not 
authorize a preference of one debt 
over another. Farmers’ Bank  v. 
Woodford, 12 S.E. 544, 34 W.Va. 480. 
(11) A trust to pay certain debts 
contemplates payment only of such 
debts as are existing at the time of 
the execution of the trust instru- 
ment. Smith v. Taylor, 72 N.E. 651, 
84 Ind.App. 194; Rome Exch. Bank v. 
Eames, 4 Abb.Dec. (N.Y.) 83, 1 Keyes 
588. (12) A trust consisting of bonds 
to be sold and the proceeds used to 
purchase land at a specified price per 
acre contemplated that the bonds 
should be sold for as much as could 
be got for them, rather than for a 
merely nominal sum. Kitchen v. Bed- 
Forde 13. Wall. \CULS.) 4138, 20. qu. Hd, 
637. (13) A lease of trust property as 
a school has been held to be within 
the use contemplated, where the in- 
strument creating the trust author- 
ized a lease. when it would promote 
the purpose of the trust specified to 
be exclusively for an academy, or 
similar purposes. Peck y. Claflin, 105 
Mass. 420. (14) The purchase of real 
estate is within the contemplation of 
a trust created for the purpose of im- 
proving a stream so as to supply 
mills with power. Troy Iron, etc, 
Factory v. Corning, 45 Barb. (N.Y.) 
231. (15) An agreement, impressing 
a trust on rents and profits of land to 
secure an annuity for certain period, 
and providing that unpaid install- 
ments be continuing charges on the 
lands in case of sale, contemplated 
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of disposition is of more significance than the mere 
forms and phrases employed in the trust instru- 
Hence, where a conveyance of property 
in trust is equally susceptible of either of two inter- 
pretations, that should be adopted which will carry 
out the main purpose of the donor and best give ef- 
fect to the general scheme had in view by him.°* 
But for this rule to be applicable it is necessary that 
the trust be susceptible of two interpretations.®* In 
any event the court will not construe a trust instru- 
ment in such a manner as to put the settlor in the 
attitude of nullifying his evident purpose.®® 


Where a trust is created for a specific 
purpose and is so limited that it is not repugnant 
to the rule against perpetuities, and is in other re- 


spects legal, the trust property may be dealt with 


that the lien should continue from 
year to year until the debt was paid, 
and not be limited to securing each 
‘nstallment. Wright v. Martin, 107 
SOL Sie, ats Ala. 334, , 

89. See cases supra note 88. 


90. Shackelford v. Buchanan, 1 S. 
Cg. 570. 


[a] Thus, where necessary in or- 
der to carry out the purposes of the 
ereator the court may extend a trust 
created for the payment of debts into 
a trust to accumulate rents and profits 
for the benefit of a remainderman. 
Shackelford v. Buchanan, 1 S.C.Eq. 
570. 


91. See case infra this note. 


[a] Presumed intention of creator. 
—(1) “A presumed intention is, in 
general, embraced in the language of 
a trust prohibiting the trustee from 
destroying or permitting destruction, 
of the subject of the trust.’”” Upham 
v. Plankinton, 140 N.W. 5, 9, 152 Wis. 
275, 48 L.R.A.N.S. 1004, Ann.Cas. 
1914C 376. (2) ‘‘This does not mean 
mere diminution of profitableness nor, 
necessarily, annihilation of physical 
things, but destruction of the trust 
scheme, in the general sense, a hap- 
pening preventing the subject of the 
trust from reaching the intended 
beneficiaries and in the way intend- 
ed.” Upham v. Plankinton, supra. 
(3) For example, in executing the im- 
plied intent of a trustor, the court 
may act on the interests of the re- 
maindermen, interests vested and con- 
tingent, and interests of persons in 
esse and those in possibility, so as to 
change the title absolute, transferring 
all interests from the original sub- 
ject to its equivalent. Upham vy. 
Plankinton, supra. 


92. City of Detroit vy. Detroit Unit- 
arma 197 N.W. 697, 700, 226 Mich. 
354, 

“There are circumstances under 
which a court of equity may act in 
opposition to the provisions of the 
trust; - and in general whatever 
is necessary for the protection of the 
rights of the beneficiary and for the 
promotion of their interests.’ City 
of Detroit v. Detroit United Ry., su- 
pra. 


{a] Thus equity may construe an 
instrument creating a trust, reform it 
to carry out settlor’s intentions, in- 
struct the trustee as to execution of 
the trust, enforce performance of the 
duties imposed on all parties con- 
cerned, and, in some circumstances, 
may act in opposition to the provi- 
sions thereof, if necessary to preserve 
the trust property and protect the 


only to carry out the appointed purpose.®® 
[§ 265] 7. Priority between Declarations of Trust 


beneficiaries’ rights or promote their 


interests. City of Detroit v. Detroit 
United Ry., 197 N.W. 697, 226 Mich. 
354. 


93. Davis v. Davis Trust Co., 147 


S.E. 490, 107 W.Va. 141. 


[a] For example, a husband, cre- 
ating trust fund for the purpose of 
paying an annuity for which he is 
primarily liable under a separation 
agreement, is not entitled to reim- 
bursemeat. out of fund for payments 
made while the fund produced no in- 
come. Davis v. Davis Trust Co., 147 
S.E. 490, 107 W.Va. 141. 


94 Nashville Trust Co. v. Dake, 
36 S.W.(2d) 905, 162 Tenn. 356. 


95. Cohen v. Wacht, 244 N.Y.S. 
274, 187 Misc. 679 [aff 246 N.Y.S. 873, 
231 App.Div. 801]. 


96. Dexter v. Dexter, 174 NLE. 493, 
274 Mass. 273, 77 A.L.R. 750; Dexter 
v. Episcopal City Mission, 134 Mass. 
394; Woods v. Woods, 141 A. 567, 568 
[rev_on other grounds 147 A. 506, 105 
N.J.Eq. 205, and cit Cyc]; Knowlton v. 
Atkins) 31 “NB. Oras 3S oN mona 
Fieke v. Finke, 156 N.W. 595, 37 S.D. 


[a] For this purpose reference 
may be had to the general scheme of 
the trust, its cbject and purpose as so 
represented. Knowlton y. Atkins, 31 
NE. 914, 1340N.¥.03813- 


97. Woods v. Woods, 147 A. 506, 
105 N.J.Eq. 205 [rev (Ch.) 141 A. 567]. 


[a] Trust instrument held not sus- 
ceptible of two interpretations.—Ob- 
secure language in one part of a deed 
of trust has been held insufficient to 
deflect from their obvious course plain 
and certain words disposing of the 
trust property. Woods y. Woods, 147 
A. 506, 105 N.J.Eq. 205 [rev (Ch.) 141 
A. 567.1. 

98. Van Cott v. Prentice, 104 N.Y. 
45, 10 N.E. 257. 


99. Damhoff v. Shambaugh, 206 N. 
W. 248, 200 Iowa 1155; McCrory 


Stores Corporation v. Bennett, 152 A. 
258, 159 Md. 568; Lee v. O’Donnell, 
52 AS 979. 9 Md base 


[a] “The rule of law is well set- 
tled that, where no intention to the 
contrary appears, the language used 
in creating the trust estate will be 
limited and restrained to the purposes 
of its creation and when they are sat- 
isfied the estate of the trustee ceases 
to exist and his estate becomes ex- 
tinct, the extent and duration of the 
estate are measured by the objects 
of its creation.” Lee y. O’Donnell, 
52 A. 979, 981, 9 Md. 588, 545 [quot 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or between Trusts and Other Transfers. 
two declarations of trust in favor of different per- 
sons, respecting the same property, will prevail, 
where the rights of the parties are equal.! 
ever, property is included in a second trust deed 
which was not included in the schedule aecompanying 
the first trust deed, that property passes under the 
second, and not under the first, trust deed.* 
a husband and wife convey land belonging to the 
wife to a trustee in trust to sell the same for the 
use of the grantors, the land being unsold, the trus- 


McCrory Stores Corporation v. Ben- 
nett, 152 .A. 258, 261, 159 Md. 568]. 

{b] Power to create trust for a 
specified purpose does in some sort 
impair the power to alienate the trust 
property. Damhoff v. Shambaugh, 
206 N.W. 248, 200 Iowa 1155. 

{e] Termination.—‘‘“Whenever the 
purpose of the trust is fully accom- 
plished, it will become subject to ter- 
mination.” Damhoff v. Shambaugh, 
206 N.W. 248, 249, 200 Iowa 1155. 

1. Williams v. Charlier, 44 N.Y.S. 
225, 15 App.Div. 128. 

2. Fidelity Ins., etc., Co. v. Fideli- 
ty Dns; ete: Co;134-A.) 314, 175 Pa.<13. 


3. Siter v. McClanachan, 2 Gratt. 
(43 Va.) 280. 

4 See infra § 267. 

5. Conn.—Union & New Haven 
Trust Co. v. Watrous, 146 A. 727, 109 
Conn. 268 (speaking of the law of New 
York). 

Del.—Security Trust & Safe Deposit 
Co. v. Ward, 93 A. 385, 10 Del.Ch. 408. 

D.C.—Washington Home for Incur- 
ables v. American Security & Trust 
Co., 38 App.D.C. 421 [error den 32 S. 
Ct. 554, 224 U.S. 486, 56 L.Ed. 854]. 


3a.—Brady v. Walters, 55 Ga. 25. 


Ill.—Merchants’ Loan & Trust Co. 
y. Patterson, 139 N.E. 912, 308 Ill. 519; 
Randolph v. Hinck, 123 N.E. 273, 288 
Ill. 99; Dicus v. Scherer, 115 N.E., 161, 
277 Ill. 168; Smith vy. Smith, 98 N.E. 
950, 254 Ill. 488. 

Jowa.—Ellsworth College of Iowa 
Falls v. Emmet County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 520. * 


Me.—Dixon v. Dixon, 124 A. 198, 
123 Me. 470; Laughlin v. Page, 80 A. 
753, 108 Me. 307. 


Md.—American Colonization Soe. v. 
Latrobe, 104 A. 120, 183 Md. 524; Ma- 
thias v. Fowler, 93 A. 298, 124 Md. 655; 
Ware v. Richardson, 3 Md. 505, 56 Am. 
D. 762. 


Mass.—People’s Nat. Bank vy. Mul- 
holland, 117 N.E. 46, 228 Mass. 152; 
Welch v. City of Boston, 109 N.E. 
174, 221 Mass. 155, Ann.Cas.1917D 946; 
Richardson v. Stodder, 100 Mass. 528; 
Newhall v. Wheeler, 7 Mass. 189. 


Mo.—Rollestone v. National Bank 
of Commerce in St. Louis, 252 S.W. 
394, 299 Mo. 57; Schiffman v. Schmidt, 
55 S.W. 451, 154 Mo. 204. 


Mont.—Stagg v. Stagg, 300 P. 539, 
90 Mont. 180; State v. Wallin, 199 P. 
285, 60 Mont. 332. 


N.Y.—Matter of Wilkin, 183 N.Y. 
104, 75 N.E. 1105; Ensign v. Jarvis, 
147 N.Y. 687, 41 N.E. 503; Cochrane 
vieschell, 140 SN. 516, 35 NE. 971; 
Locke v. Farmers’ L. & T. Co., 140 N. 
Y. 135, 35 N.E. 578; Brown v. Smith, 
80 N.Y 650 [aff 13 Hun 408]; Bennett 
Garlock, MEN oc apo, Alm. i. OL 6 
{rev 10 Hun 328]; Duvall v. English 
Evangelical Lutheran Church, 53 N. 
Y. 500 [aff 35 N.Y.Super. 505]; Briggs 
vy. Davis, 21 N.Y. 574; Harris v. Amer- 
ican Bible Soc, % Abb.Dec. 316, 4 


TRUSTS 


The first 


If, how- 


tate in Trust. 
W here 


Transcr.A. 485, 4 Abb.Pr.N.S. 421 [mod 
46 Barb. 470]; Pratt v. Prentice, 151 
N.Y.S. 259, 166 App.Div. 906 [aff 221 
N.Y. 707, 117 N.E. 1082 mem]; Brown 
Vv. Harris, ;25 Barb. 134; -Praser<v. 
Bowerman, 171 N.Y.S. 835, 104 Mise. 
260 [aff 174 N.Y.S. 903, 187 App.Div. 
926i) OnnStOn -vaScott.= 13, TEN. s. 
243, 76 Misc. 641; New York v. Stuy- 
vesant, 10 How.Pr. 76 [aff 17 N.Y. 34]. 


Or.—Allen y. Hendrick, 206 P. 733, 
104 Or. 202; Ranzau v. Davis, 165 P. 
1180, 85 Or. 26; Hawkins v. Donner- 
berg, 66 P. 691, 40-Or. 97. 


Pa.—Crosby v. Davis, 4 Pa.L.J. 193, 
2 Clark 403. 


Philippine.—Govt. y. Abadilla, 
Philippine 642. 


S.C.—Newberry v. Walker, 161 S.E. 
100; "162° S:C) 4783" Ayer v. Ritter, 7 
S.E. 53, 29 S.C. 135; Bowen v. Hum- 
phreys, 24 S.C. 452; Huckabee v. New- 
ton, 23 S.C. 291; Bristow v. McCall, 
16 S.C. 545; McNish v. Guerard, 23 S. 
C.Eq. 66. 

Tex.—Pierce v. Weaver, 65 Tex. 44; 
Estes v. Estes, (Commn.App.) 267 S. 
W. 709 [aff (Civ.App.) 255 S.W. 649]; 
Laepeees v. Moore, (Civ.App.) 297 S.W. 
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Vt.—City of St. Albans v. Avery, 114 
A. 31, 95-Vt. 249 [cert den 42 S.Ct. 51, 
257 U.S. 640, 66 L.Ed. 411, and error 
dism 42 §8.Ct. 54,°257 U.S. 666, 66 L. 
Ed. 425]. 

Va.—Cottrell v. Reams, 145 S.E. 
317, 151 Va. 773; Hall v. Hall, 63 S.E. 
42052109) Va. aii TE REALN:S» 153835 
Christian v. Yancey, 2 Patt.&H. 240. 


Wash.—Hayward vy. Tacoma Savy- 
ings Bank & Trust Co., 153 P. 352, 88 
Wash. 542; Merz v. Mehner, 106 P. 


1118, 57 Wash. 324. 


W.Va.—Blake v. O’Neal, 61 S.E. 410, 
63 W.Va. 483, 16 L.R.A.N.S. 1147. 

FEng.—Doe v. Evart, 7 A.&E. 636, 34 
E.C.L. 337, 112 Reprint 609; Bagshaw 
v. Spencer, 2 Atk. 570, 26 Reprint 741, 


1 Ves. 142, 27 Reprint 944; Doe v. 
Walbank, 2 B. & Ald. 554, 22 E.C.L. 
233, 109 Reprint 1248; Doe v. Wil- 


lan, 2 B.&Ald. 84, 106 Reprint 298; 


Shapland v. Smith, 1 Bro.Ch. 75, 28 
Reprint 994; Robinson v. Grey, 9 
Hast 1,°-103 Reprint 478; Keene v. 


Deardon, 8 East 248, 103 Reprint 336; 
Symson v. Turner, 1 Eq.Cas.Abr. 383 
note, 21 Reprint 1119; Fowke v. Dray- 
cott, 52° .L.T.Rep.N.S. 890;| Doe v. 
Biggs, 2 Taunt. 109, 127 Reprint 1017; 
Harton “valHarton, TIT. Re 652, slo 
Reprint 1181; Silvester v. Wilson, 2 
T.R. 444, 100 Reprint 239; Baker v. 
White, L.R. 20 Eq. 166; Wortham v. 
Mackinnon, 8 Bing. 564, 1 Moore&S. 
643, 215m. (665, £31 Reprint 5L£0;5 
Dixon y. Wilkinson, 1 Eq.Rep. 566. 


See Stewart v. Lipsitz, 286 F. 641 
(applying rule). 

fa] Thus, where the trustee held 
in trust for his wife for life with a 
power of appointment in her at her 
pleasure and in default thereof to 
limitations in the settlor’s will, when 
the wife died without exercising the 
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tee is not entitled to hold it as against a subsequent 
bona fide mortgagee without notice, in satisfaction 
of debts due to him from the husband before the 
mortgage was executed.* 

[§ 266] B. Estate or Interest of Trustee and of 
Cestui Que Trust*—1. In General—a. Nature of Es- 
Where a trust is valid and of such 
a nature that the statute of uses and similar statutes* 
do not execute the use, the trustee is the holder of 
the legal title and the cestui que trust takes the 
equitable estate or beneficial interest,’ the beneficial 


power of appointment, the trustee 
held the legal estate subject to the 
limitations. Lee v. Simpson, 37 F. 
12, 2 L.R.A. 659: 

[b] Statute of grants, independ- 
ently of the statute of uses, is suffi- 


.cient to pass legal title to the trus- 


tee. Blake v. O’Neal, 61 S.E. 410, 63 
W.Va. 483, 16 L.R.A.N.S. 1147. 
[c] Deed by owner to himself.— 


Where the evidence did not show that 

the owner of property was insolvent 

at the time he conveyed the property 

to himself as trustee, the deed con- 

veyed legal title to him as trustee. 

Galland v. Reuben, 116 S.E. 302, 155 
a. 293. 


[d] Trustees hold title jointly un- 
der a deed stipulating that one of 


the trustees should have physical pos- 
session and evidence of ownership, 
subject to periodical examinations by 


the other. Caylor v. Cooper, 165 F. 
aS s 
[e] Interest of cestui que trust (1) 


is an equitable estate in the land or 
other thing, of which the legal title 
is vested in the trustee. Laughlin v. 
Leigh, 112 Ill.App. 119 [aff 211 Ill. 192, 
71 N.E. 881]. (2) Where a trust is 
active, the estate of the cestui que 
trust is a permanent equitable one. 
Citizens’ Nat. Bank v. Watkins, 150 S. 


W. 96, 126 Tenn. 453. (3) “Whileina 
court of law the trustee . . . may 
be considered the owner, yet in a 


court of equity the cestui que trust is 
the absolute owner, the beneficial and 
substantial owner.’ Ex parte Jonas, 
64 So. 960, 963, 186 Ala. 567. (4) A 
legacy to a trustee is deemed in equity 
to vest in the cestui que trust. Tra- 
verso v. Traverso, 133 A.-705, 99 N.J 
Bg. 514 [aff 137 A. 919, 101 N.J.Eq. 
308]. 

[f] Owner of property, by declar- 
ing himself trustee, immediately cre- 
ates an equitable interest in the bene- 
ficiary. In re Brunswick’s Estate, 256 
N.Y.S..879, 143 Misc. 573. 


[g]. Conveyance of land to town, 
“for the use and benefit of the public, 
and to be improved for a public com- 
mon and no other purpose,’ vests the 
legal estate in the town as trustee for 
the public, but without any beneficial 
interest in the town. Troy v. Haskell, 
33. N-H.. 533. 

[h] Indorsement of notes and 
mortgages to trustee ‘for the use of” 
another does not pass the legal title to 
the beneficiary, although the nature 
of the trust is not stated. Collins 
v. Phillips, 59 N.W. 40, 91 Iowa 210. 


[i] Trust estate as property.— 
Metcalfe v. Union Trust Co. of New 
York, 73 N.E. 498, 181 N.Y. 39 (where 
two justices declared a trust estate 
not to be such property of the trustee 
as could be divested by legislative en- 
actment, while two other justices ex- 
pressed an opinion otherwise). 


Extent of estate of: 
Cestui que trust see infra §§ 285-825. 
Trustee see infra §§ 272-284. 
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interest, under some statutes, being not an equitable 
title, but merely the equitable right to enforee the 
performance of the trust.© Where the use is execut- 
ed, the legal and equitable estates unite in the cestui 
que trust,’ and where the trustee and the cestui que 
trust are identical, there is no estate of any sort 
outside of the latter.* Under a statute which enu- 
merates the purposes for which a trust may be ere- 
ated, no legal title passes to the trustee of a trust 
created for other purposes.® At law the trustee is 
regarded as the real owner and his name must be 
used in any action or proceeding affecting title to 
the trust property;!° the cestui que trust can only 
assert his rights in a court of chancery.1+ Unless 
statutes provide otherwise, the beneficial estate or 
interest of the cestui que trust is subject to the same 
incidents, properties, and consequences as attach to 
similar legal estates and interests.12 No person but 
the trustee or one claiming under him ean set up 
his legal estate against the equitable estate of the 


Right or power of settlor to con- 15. 


stitute himself trustee see supra § 61. 


TRUSTS 


Tappan’s Appeal, 55 N.H. 317; 
Thompson y. Bennet, 


| oe 
[§§ 266-267 


cestui que trust. 


[§ 267] b. Operation of Statute of Uses and Sim- 
ilar Statutes—(1) In General. The English stat- 
ute, commonly called the statute of uses,1® was 
enacted to remedy the evils arising from the separa- 
tion of the legal and equitable estates which, at com- 
mon law, resulted whenever a trust was created,'® the 
object of this statute being to unite both the legal and 
the equitable estates in the cestui que trust, and to 
divest the trustee of any title or interest whatever.** 
Although it may later have been reénacted or modi- 
fied in the various states of the Union,'® it was 
adopted as part of the common law in a number of 
the states,1® but in others it never formed part of 
the common law;?° it is in effeet in the different 
provinces of the Dominion of Canada.?! By rea- 
son of the statute of uses or like statutory enact- 
ments relating to trusts and uses, a dry or passive 
trust is executed, vesting the legal title in the bene- 
ficiary,?? and this is true when an active trust be- 


in 1792, repealed all English statutes. 


Smith (N.H.)| Blake vy. O’Neal, 61 S.E. 410, 63 W. 


6. See statutory provisions; and] 227, 330. Va. 483; 16 L.R.A.N.S. 1147. 

infra § 272. 16. Ohio & Colorado Smelting & 21. Re Bayliss, 38 Ont.L. 437, 11 
7. See infra § 267. Refining Co. v. Barr, 144 P. 552, 58| Ont.W.N. 329; Goldie v. Taylor, 13 U. 
Colo. 116; 2 Blackstone Comm. p 328.|C.Q.B. (Ont.) 603; Snyder v. Masters, 

8. Axtell v. Coons, 89 So. 419, 82 . es 8 U.C.Q.B. (Ont.) 55 

Fla. 158; Harrell v. Harrell, 58 N.C. 17. Ohio & Colorado Smelting & So caer 3 ae 
229. Henaine Coa. Barr, 1144 iPey bp 2e os ta] eeeake from Chow ae Ue 
y aban olo. 116; Knorr vy. Raymond, 73 Ga.| Ute operates upon grants trom e 
meer. of estates see infra §§ 267, 749; Ware v. Richardson, 8 Md. 505,]| crown in the same way as ubor come 
- individuals. 


56 Am.D. 762; 
9. Weeks v. Cornwell, 104 N.Y. 325, | 3392, 
10 N.B. 4381; Fish v. Deady, 215 N.Y. 


S. 374, 127 Misc. 332; In re Baumann’s 18. 
Will, 185 N.Y.S. 288, 113 Misc. 630;| 19. 
In re Campbell’s Will, 150 N.Y.S. 416, | 478. 
87 Mise. 83. 
[a] Rule applied.cWhere a dec-| Colo.App. 509. 


laration of trust by plaintiffs, tenants 
in common with defendant, provided | 474. 
that defendant might collect rents for 
his own use, and that plaintiffs were 
to have possession of the premises 
with him, Real Prop. L. § $2, provid- 
ing that a person who is entitled to 
both the actual possession of real 


167 Ill. 52; 
400. 


2 Blackstone Comm. p 


See statutory provisions. 
Ala.—Horton vy. Sledge, 29 Ala. 


Colo.—Teller v. Hill, 72 P, 811, 18 
Conn.—Bryan vy. Bradley, 16 Conn. 
Ga.—Knorr v. Raymond, 73 
Ill.— Myers v. Myers, 47 N.E. 
Kirkland v. Cox, 94 Il. 


Ind.—Nelson vy. Davis, 35 Ind. 474. 


veyances of private 
pry der v. Masters, 8 U.C.Q.B. (Ont.) 


22. U.S.—yYoung v. Bradley, 101 U. 
S. 782, 25 L.Ed. 1044; Bowen v. Chase, 
94 U.S. 812, 24 L.Ed. 184; McGoon v. 
Scales, 9 Wall. 23, 19 L.Ed. 545; Doe 
v. Considine, 6 Wall. 458, 18 L.Ed. 869; 
Henderson v. Griffin, 5 Pet. 151, 8 L. 
Ed. 79; Webster v. Cooper, 14 How. 
488, 14 L.Ed. 510; Dunkerson v. Gold- 
berg, 162 F. 120, 89 C.C.A. 120; Mor- 
gan -y..Rogers, 79 Ko 5712 25 (eee 
97 [error dism 19 S.Ct. 879, 173 U.S. 
702, 43 L.Ed. 1185]; Durant v. Ritchie, 
8 F.Cas.No. 4,190, 4 Mason 45; Pen- 


Ga. 749. 
309, 


property, and to receive the rents and 
profits thereof, shall have a legal es- 
tate therein, does not operate to give 
defendant a legal title. McGuire v. 
sete 193 N.Y.S. 772, 201 App.Div. 
Tals 


Validity of trusts for other than 
enumerated purposes see supra § 26. 


10. Ga.—Adams y. Barlow, 69 Ga. 
302. 

Ky.—Martin v. Poague, 4 B. Mon. 
524. 


Md.—Denton v. Denton, 17 Md. 403. 

Mass.—Chapin v. First Universalist 
Soc., 8 Gray 580. 

Wis.—Meyer v. Meyer, 102 N.W. 52, 
123 Wis. 538. 

11. Denton v. Denton, 17 Md. 403; 
Welch v. City of Boston, 109 N.E. 174, 
221 Mass. 155, Ann.Cas.1917D 946. 


12. Badgett v. Keating, 31 Ark. 
400; Cornwell v. Orton, 27 S.W. 536, 


126 Mo. 355; Cushing v. Blake, 30 N. 
J.Eq. 689. 
[a] Curtesy.—The estate of the 


beneficiary in realty is subject to 
curtesy. Smith, Petitioner, 31 N.E. 
387, 156 Mass. 408; Dubs v. Dubs, 31 
Pa. 149. 

Extent of estate or interest of ces- 
tui que trust generally see infra § 285. 


13. Stearns vy. Palmer, 10 Metc. 
(Mass.) 82; Newhall vy. Wheeler, 7 
Mass. 189. 

14. St. 27 Hen. VIII c 10. 


Mo.—Guest v. Farley, 19 Mo. 147. 


N.H.—Fellows v. Ripley, 45 A. 138, 
69 N.H. 410; Hutchins v. Heywood, 50 
N.H. 491; Hayes v. Tabor, 41 N.H. 
521; French vy. French, 3 N.H. 234. 


N.Y.—Jackson v. Root, 18 Johns. 
60; Jackson v. Myers, 3 Johns. 388, 3 
Am.D. 504. 


S.C.—Ramsay v. Marsh, 13 S.C.L. 
252, 13 Am.D. 717. 


Utah.—Schenck v. Wicks, 65 P. 732, 
23 Utah 576; Henderson v. "Adams, 48 
P3898, 15 Utah 30. 


20. Farmers’, ete., Ins. Co. v. Jen- 
sen, 78 N.W. 1054, 58 Neb. 522, 44 L. 
R.A. 861; Williams v. Cincinnati First 
Presb. Soc., 1 Ohio St. 478; Helfen- 
Stine v.wGarrard, ( iOhio, 27 bs\spiteeds 
Brunner v. Isom, 21 Ohio Cir.Ct.N.S. 
543; Gorham vy. Daniels, 23 Vt. 600. 
See also Thompson y. Gibson, 2 Ohio 
399 (where the court was divided as 
to whether the statute had ever been 
in force). 


[a] In Michigan it seems that the 
statute of uses was never in force; 
but if it was, it certainly was repeal- 
ed by the act (Sept. 16, 1810) express- 
ly repealing all acts of the British 


Slag cm sabe Trask v. Green, 9 Mich. 
8. 
[b] In West Virginia the statute 


of uses was never adopted as part of 
the law of the state, although it was 
in force in that territory when such 
was a part of Virginia until Virginia, 


noyer v. Shelden, 19 F.Cas.No. 10,943, 
4 Blatchf. 316. 


Ala.—Lyons v. Jacoway, 88 So. 597, 
205 Ala. 479; Kidd v. Cruse, 76 So. 
59, 200 Ala. 293; Prince v. Prince, 49 
So. 873, 162 Ala. 114; Everett v. Jor- 
dan, 43 So. 811, 152 Ala. 259; Berry v. 
Bromberg, 37 So. 847, 142 Ala. 339; 
Huntington v. Spear, 30 So. 787, 131 
Ala. 414; Jordan vy. Phillips, 29 So. 
831, 126 Ala. 561; Connell v. Cole, 8 
So. 72, 89 Ala. 381; Webb v. Crawford, 
77 Ala. 440; Doe ex dem. Gosson y. 
Ladd, 77 Ala. 223; Tindal v. Drake, 
nae eet 574; You” vy; Elinns (S4eeaues 


Colo.—Ohio & Colorado Smelting & 
Refining Co. v. Barr, 144 Pi 5527 58 
Colo. 116; Teller v. Hiil, Wipa ies 811, 18 
Colo.App. 509. 


Conn.—Bryan v. Bradley, 16 Conn. 
474; Barrett v. French, 1 Conn, 354, 
6 Am.D. 241. 


Ga.—Gamble v. Brooks, 153 S.E. 
759, 170 Ga. 662; Thompson v. Sand- 
ers, 45 S.H. 715, 118 Ga. 928; Tram- 
mell v. Inman, 42 S.E. 246, 115 Ga. 


874; Knorr v. Raymond, 73 Ga. 749; 
Thursby v. Myers, 57 Ga. 155; Mil- 
ledge v. Bryan, 49 Ga. 397; Adams Vv. 


Guerard, 29 Ga. 651, 76 Am.D. 624: 
Dudley v. Bradshaw, 29 Ga. a lrE5 Bow- 
man v. Long, 26 Ga. 142. 


Ill.—Nave v. Bailey, 160 N.E. 605, 
329 Ill. 235; Brill v. Green, 147 N.E. 
446, 316 Ill. 583; Newcomb v.. Masters, 
122 N.E. 85, 287 Ill. 26; Palmer v. City 


For later cases, developments and changes i the law see Annotations, same title and section number. 
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of Chicago, 93 N.E. 765, 248 Ill. 201;]S. 1002, 113 App.Div. 310; Matter of 


Drake v. Steele, 89 N.E. 1018, 242 11]. 
301; O’Melia v. Mullarky, 17 N.E. 
36, 124 Ill. 506; West v. Fitz, 109 Ill. 
425; Meacham v. Steele, 93 Ill. 135; 
Lynch v. Swayne, 83 Ill. 336; Witham 
v. Brooner, 63 Ill. 344. 


Ind.—Stroup v. Stroup, 39 N.E. 864, 
140 Ind. 179, 27 L.R.A. 523; Myers v. 
Jackson, 34 NE. 810, 185 Ind. 136; 
Gaylord v. Dodge, 31 Ind. 41; Adkins 
v. Hudson, 11 Ind. 372; McGill v. Doe, 
9 Ind. 306. 


Me.—Dixon v. Dixon, 124 A. 198, 123 
Me. 470. 

Md.—Graham vy. Whitridge, 57 A. 
609, 58 A. 36, 99 Md. 248, 66 L.R.A. 
408; Rogers v. St. Joseph Sisters of 
Charity, 55 A. 318, 97 Md. 550; Hoop- 
er v. Felgner, 30 A. 911, 80 Md. 262; 
Byrne v. Gunning, 23 A. 1, 75 Md. 30; 
Warner v. Sprigg, 62 Md. 14. 

Mass.—National Webster Bank v. 
Eldridge, 115 Mass. 424; Marshall v. 


F&sk, 6 Mass. 24, 4 Am.D. 76; Thatch- 
er v. Omans, 3) Pick. 521. 
Mich.—Everts y. Everts, 45 N.W. 


88, 80 Mich. 222. 


Minn.—Watkins v. Bigelow, 100 N. 
W. 1104, 93 Minn. 210; Thompson v. 
Conant, 53 N.W. 1145, 52 Minn. 208; 
Farmers’ Nat. Bank y. Moran, 14 N. 
W. 805, 30 Minn. 165. 


Mo.—tTrautz v. Lemp, 46 S.W.(2d) 
135; Evans v. Rankin, 44 S.W.(2d) 
644; Neal v. Bryant, 235 S.W. 1075, 
291 Mo. 81; De Lashmutt v. Teetor, 
169 S.W. 34, 261 Mo. 412; Blumenthal 
v. Blumenthal, 158 S.W. 648, 251 Mo. 
693; Glasgow v. Missouri Car, etce., 
Co., 129 S.W. 900, 229 Mo. 585; Jones 
v. Jones, 123 S.W. 29,223 Mo. 424, 25 
L.R.A.N.S. 424: Carter v.-Long, 81S. 
W. 162, 181 Mo. 701; Schiffman v. 
Schmidt, 55 S.W. 451, 154 Mo. 204; 
Cornwell v. Orton, 27 S.W. 536, 126 
Mo. 355; Pugh v. Hays, 21 S.W. 23, 
113 Mo. 424; Pitts v. Sheriff, 18 S.W. 
1071, 108 Mo. 110; Roberts v. Moseley, 
51 Mo. 282; Rector v. Dalby, 71 S.W. 
1078, 98 Mo.App. 189. 


N.H.—Fellows v. Ripley, 45 A. 138, 
69 N.H. 410; Tappan’s Appeal, 55 N. 
H. 317; Hutchins v. Heywood, 50 N. 
H. 491; Rollins v. Riley, 44 N.H. 9; 
Hayes v. Tabor, 41 N.H. 521; Upham 
v. Varney, 15 N.H. 462. 


N.J.—Wolters v. Shraft, 66 A. 398, 
GoOPNe I Ma:) 215 Latt 67, JA. 1103; 70. N. 
J.Eq. 807]; Melick vy. Pidcock, 15 A. 
Bete oN, Jd,  525,— 6. Am SJR, 1901; 
Cushing v. Blake, 30 N.J.Eq. 689. 


N.Y.—Jacoby v. Jacoby, 80 N.E. 676, 
188 N.Y. 124; Denison v. Denison, 78 
N.E. 162, 185 N.Y. 438; Brown v. 
Wadsworth, 61 N.E. 250, 168 N.Y. 225; 
Wendt v. Walsh, 58 N.E. 2, 164 N.Y. 
154; Losey v. Stanley, 42 N.E. 8, 147 
N.Y. 560; Hopkins v. Kent, 40 N.E. 4, 
145 N.Y. 363; Bates v. Ledgerwood 
Wits. Co, 130 N.Y 2200, 129) NEY 102; 
Greene v. Greene, 26 N.E. 739, 125 N. 
Y. 506, 21 Am.S.R. 743; Townshend 
v. Frommer, 26 N.El. 805, 125 N.Y. 446, 
26 Abb.N.Cas. 441; Rose v. Hatch, 
26 N.E. 467, 125 N.Y. 427; Helck v. 
Reinheimer, 12 N.E. 37, 105 N.Y. 470; 
Syracuse Sav. Bank v. Holden, 11 N. 
E. 950, 105 N.Y. 415; Mott v. Acker- 
man, 92 N.Y. 539; Woodgate v. Fleet, 
64 N.Y. 566; Adams v. Perry, 43 N.Y. 
487; Fisher v. Hall, 41 N.Y. 416; New 
York Dry Dock Co. v. Stillman, 30 N. 
Y. 174; Downing v. Marshall, 23 N.Y. 
366, 80 Am.D. 290, 23 How.Pr. 4; Ring 
v. McCoun, 10 N.Y. 268; Wright v. 
Douglass, 7 N.Y. 564, 1 Seld. 57; Raw- 
son v. Lampman, 5 N.Y. 456; Scheer 
Vv. Wuone Island R. Co., 141 N.Y.S. 569, 
127 App.Div. 267; Matter of Murray, 
108 N.Y.S. 1047, 124 App.Div. 548; 
Mullin v. Mullin, 104 N.Y.S. 323, 119 
ADD Dive hol, 39 Nay.Cive Proc. 357; 
Adams vy. Adams, 100 N.Y.S. 145, 114 
App.Div. 390 [aff 80 N.W. 1104, 187 N. 
Y. 547]; Gueutal v. Gueutal, 98 N.Y. 


de Rycke, 91 N.Y.S. 159, 99 App.Div. 
596; In re O’Reilly’s Estate, 81 N.Y.S. 
861, 82 App.Div. 374 [aff 68 N.E. 1116, 
176 N.Y. 597]; Seidelbach v. Knaggs, 
60 N.Y.S. 774, 44 App.Div. 169 [aff 60 
N.E. 1120, 167 N.Y. 585]; Ramsay v. 
De Remer, 20 N.Y.S. 148, 65 Hun 212; 
People v. Stock Brokers’ Building Co., 
2 N.Y.S. 118, 49 Hun 349 [aff 20 N.E. 
414, 112 N.Y. 670]; Knickerbocker L. 
Ins. Co. v. Hill, 3 Hun 577, 6 Thomps. 
& C. 285, 16 Abb.Pr.N.S. 321; Fellows 
v. Emperor, 13 Barb. 92; Ludlow v. 
St: John’s Church, 124 N.Y.S. 75, 68 
Mise. 400 [rev on other grounds 130 
N.Y.S. 679, 144 App.Div. 207, rearg den 
130 N.Y.S. 1118, 145 App.Div. 940, and 
rev on other grounds 100 N.E. 892, 207 
N.Y. 689, amendment of remittitur 
and motion for rearg den 101 N.E. 
1109, 207 N.Y. 756]; Moorehouse v. 
Hutchinson, 2 N.Y.S. 215; Welch v. 
Allen, 21 Wend. 147; Schenectady 
Dutch Church y. Veeder, 4 Wend. 494; 


Jackson v. Root, 18 Johns. 60; Jack- 
son v. Fish, 10 Johns. 456; Frazer v. 


Western, 1 Barb.Ch. 220 [aff 3 Den. 
610, How.A.Cas. 448, 4 How.Pr. 291]; 
Parks v. Parks, 9 Paige 107; De Pey- 
ster y. Clendining, 8 Paige 295 [aff 
26 Wend. 21]. 


N.C.—Troy & North Carolina Gold 
Mining Co. v. Snow Lumber Co., 87 S. 
BE. 40, 170 N.C. 273; Hallyburton v. 
Slagle, 41 S.E. 877, 130 N.C. 482; Shan- 
non v, Lamb, 35 S.E. 232; 126 N.C: 38; 
McKenzie v. Sumner, 19 S.E. 375, 114 
N.C. 425; Johnson v. Prairie, 91 N.C. 
159; Holmes v. Holmes, 86 N.C. 205; 
Wilder v. Ireland, 53 N.C. 85. 


N.D.—Smith v. Security Loan, etc., 
Co., 79 N.W. 981, 8 N.D. 451. 


Pa.—Kyle v. Hibbs, 126 A. 248, 281 
Pa. 102%) JOstromuve watz ts AS bs 13. 
274 Pa. 375; Ahl v. Liggett, 92 A. 202, 
246 Pa. 246; Wilson v. Heilman, 68 A. 
674, 219 Pa. 237; Ritter v. Knerr, 63 
A. 605, 214 Pa. 279; In re West, 63 A. 
407, 2040sPas 1354" Chamberlain’ v. 
Maynes, 36 A. 410, 180 Pa. 39; Phil- 
adelphia Trust, etc., Co.’s Appeal, 93 
Pa. 209; Kinsel v. Ramey, 87 Pa. 248; 
Tucker’s Appeal, 75 Pa. 354; Ogden’s 
Appeal, 70 Pa. 501; Dodson vy. Ball, 60 
Pa, 492, 100 Am.D. 586; Rife v. Geyer, 
59 Pa. 393, 98 Am.D. 351; Keyser’s 
Appeal, 57 Pa. 236; Barnett’s Appeal, 
AG) Pa.e 392) 86) Am-D. 502> Kay v. 
Scates, 37 Pa. 31, 78 Am.D. 399; Moore 
Vi (Shultz, 13 ebay O83; os) Ames 14465 
Rodrigue’s Appeal, 15 A. 680, 1 Mon. 
59; St. Luke’s Church’s Appeal, 1 
Walk. 283; Owens v. Naughton, 23 Pa. 


Super. 639; In re De Witt’s Estate, 
28 Pa.Dist. 581; Audenreid’s Est., 4 
Pa.Dist. 507; Harrisburg First Bap- 


tist Church v. Pennsylvania Baptist 
State..Mission Soc., 15 Pa.Co. 332; 
Mitchell v. Murphy, 9 Pa.Co. 583; 
Litzenberg v. Wright, 11 Montg.Co. 
Ney. 


R.I.—Goodgeon v. Stuart, 144 A. 670, 
50 R.I. 6; Matteson v. Brown, 80 A. 
133, 33 R.I. 339; Sullivan vy. Cham- 
bers, 31 A. 167, 18 R.I. 799; Nightin- 
gale v. Hidden, 7 R.I. 115. 


§.C.—Spann v. Carson, 116 S8.E. 427, 
123) 5: Cio Olam coms Svan Ces s (Oss 
BH. 458, 85 S.C. 373; Pope v. Patterson, 
58! S.H. 945,) 738 (SiC. 334; > Uzzell vv: 
Horn, 51S: 253, 71 SiG. 426; " Mims 
v. Machlin, 30 S:E) 585, 53 S.C. 6; 
Simms v. Buist, 30 S.E. 400, 52 S.C. 
554; Holmes vy. Pickett, 29 S.B. 82, 51 
S.C. 271; Foster v. Glover, 24 S.E. 370, 
46 S.C. 522; Robinson v. Ostendorff, 
16 S.E. 371, 38 S.G. 66; Reeves v. 
Brayton, 15 S.E. 658, 36 S.C. 384; Mc- 
Nair v. Craig, 15 Sy 135, 86 S.C. 100; 
Wieters v. Timmons, 1 S.H. 1, 25 S.C. 
288 \COVAT ve Moaonkelotm, 215, SiG. -3 5% 
Howard v. Henderson, 18 S.C. 184; 
Burnett v. Burnett, 17 S.C. 545; Far- 
row v. Farrow, 12 S.C. 168; Faber v. 
Police, 10 S.C. 376; Harley v. Platts, 
40 S.C.L. 310; Pearce v. McClenaghan, 
39 S.C.L. 178, 55 Am.D. 710; Jenney v. 
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Cleary v. Mc- 
Dowall, 25 9; Ramsay v. 
Marshvals-jS:@al, (2b20rssvAm:, Drei iat. 
McNish v. Guerard, 23 S.C.Eq. 66; 
Porter v. Doby, 19 S.C.Eq. 49; Lamar 
v. eee ge Gn, 18 S.C.Eq. 71, 42 Am.D. 
345. 


Tenn.—Turley v. Massengill, 7 Lea 
3538; Ellis v. Fisher, 3 Sneed 231, 65 
Am.D. 52; Hughes v. Farmers’ Sav., 
etc., Assoc., (Ch.A.) 46 S.W. 362. 


Utah.—Schenck yv. Wicks, 65 P. 732, 
23 Utah 576; Henderson v. Adams, 48 
P. 398, 15 Utah 30. 


Vt.—Atkins v. Atkins, 41 A. 503, 
70 Vt. 565; Connecticut River Sav. 
Bank v. Albee, 25 A. 487, 64 Vt. 571, 
383 Am.S.R. 944. 


Va.—Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


W.Va.—Morgan v. Morgan, 55 S.E. 
389, 60 W.Va. 327, 9 Ann.Cas. 943. 


Wis.—Schumacher y. Draeger, 119 
IN. W: 305,.137 Wis. 618; Holmes yy. 
Walter, 95 N.W. 380, 118 Wis. 409, 
62 L.R.A. 986; Goodrich v. Milwau- 
kee, 24 Wis. 422. 


Eng.—In re Lashmar, [1891] 1 Ch. 
258; Warter v. Hutchinson, 1 B.&C. 
721, 3 D.&R. 58, 5 Moore C.P. 143, 8 
BE.C.L. 304, 107 Reprint 264; Wright 
v. Smith, 12 East 455, 104 Reprint 178; 
Doe ive Collier, id Mastasii, L623 re= 
print 1049; Doe v. Simpson, 5 East 
162, 102 Reprint 1031; Carwardine v. 
Carwardine, 1 Eden 27, 28 Reprint 594; 
Broughton v. Langley, 2 Ld.Raym. 873, 
92 Reprint 84, 2 Salk. 679, 91 Reprint 
577; Eure v. Howard, Prec.Ch. 338, 
24 Reprint 159; Jeffreson v. Morton, 
2 Saund. 6, 11 note 17, 85 Reprint 540; 
Gregory v. Henderson, 4 Taunt. 772, 
128 Reprint 534; Doe v. Biggs, 2 Taunt. 
109, 127 Reprint 1017. 


Ont.—Re Bayliss, 38 Ont.L. 437, 11 
Ont.W.R. 329. 


[a] Title to realty acquired by vir- 


Ttue of suit to which the cestui que 


trust was a party is good against the 
cestui que trust and the trustee, 
where the statute of uses has passed 
title to the cestui que trust. Holmes 
V0 PICket ts 29) Sib S22 Sis Crea. 


[b] Effect on grant to unincorpo- 
rated trustee.—Where a legacy was to 
a trustee to pay the income therefrom 
to a church for the minister’s salary, 
the trust was not defeated because the 
church was unincorporated, since the 
church had no active duty to perform 
and the income could be paid directly 
to the minister for the time being. 
In re Bell’s Will, 253 N.Y.S. 118, 141 
Mise. 720. 


[ec] Declaration of dry trust as 
deed.—A declaration of a dry trust 
is as good a conveyance to the bene- 
ficiary as a quitelaim or warranty 
deed in the usual form. Bondurant v. 
Raven Coal Co., (Mo.App.) 25 S.W. 
(2d) 566. 


[d] Use in covenant to stand 
seized to uses is executed in the ces- 
tui que trust the same as in a deed 
to a third person to the Same uses. 
Rollins v. Riley, 44 N.H. 9. 


[e] Execution of trust not equiva- 
lent to annulment.—The statute of 
uses executes, but does not annul, the 
deed of a passive trust, so where the 
grantor constituted herself a life ben- 
eficiary of a passive trust, she could 
not claim the whole estate. Dayton 
v. Stewart, 59 A. 281, 99 Md. 643. 


[f] Statute not applicable to de- 
vise.—A statute which provides that 
in deeds of bargain and sale, and cove- 
nants to stand seized, and of lease and 
release, the use shall be executed, etc., 
does not apply to a devise. Bass y. 
Scott, 2 Leigh (29 Va.) 356. 

[g] Evidence to establish nominal 
title-—Where the evidence does not 
establish that title is nominal only, 
the statute will not apply. Coppock 
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comes passive;?® but such statutes do not exceute 
a use or trust in which active duties are imposed 
Such a statute does not operate 
upon implied, resulting, or constructive trusts, but 
only upon express trusts created by the parties.?° 
The three essential things to bring an estate within 
the operation of the statute are a person seized to a 
use, a cestui que trust, and a use in being in posses- 


on the trustee.24 


V. coe as 72 N.E. 


“Passive trust” defined see supra § 
16. 
Trusts held passive see infra § 269. 


23. ‘U.S.—Speed v. St. Louis M. B. 
(eR CO:, COnH 205; 30: C: Crag: 

Cal.—Keating v. Smith, 97 P. 300, 
154 Cal. 186. 


Ga.—Carswell v. Lovett, 4 S.E. 866, 
80 Ga. 36. 

Me.—Hinds v. Hinds, 140 A. 189, 126 
Me. 521. 

Md.—Numsen vy. Lyon, 39 A. 538, 87 
Md. 31; Hooper v. Felgner, 30 A. 911, 
80 Md. 262; Long v. Long, 62 Mad. 33; 
Denton v. Denton, 17 Md. 403. 


Mass.—Simonds v. Simonds, 85 N.E. 
860, 199 Mass. 552, 19 L.R.A.N.S. 686; 
Moore v. Stinson, 12 N.E. 410, 144 
Mass. 594. But see Dakin v. Savage, 
51 N.E. 186, 172 Mass. 23 (holding 
that, where the exigencies of the trust 
had been fulfilled, title did not pass to 
the beneficiary until conveyance by 
the trustee). 


Mo.—Rector v. 
98 Mo.App. 189 


N.Y.-—Denison vy. Denison, 78 N.E. 


Dalby, 71 S.W. 1078, 


162, 185 N.Y. 438, 443; In re Tomp- 
kins, 49 N.E. 135, 154 N.Y. 634; In re 
Brown, 48 N.E. 5387, 154 N.Y. 313; 
Ring vy. McCoun, 10 N.Y. 268; Rich- 
ardson y. Hunt, 14 N.Y.S. 48, 59 Hun 
627. 

N.C.—Lee v. Oates, 88 S.E. 889, 171 
N.C. 717, Ann.Cas.1917A 514; Smith 


Vv. Proctor, 51 S.E. 889, 139 N.C. 314, 


2 L.R.A.N.S. 172. 


Pa.—In re West, 63 A. 407, 214 Pa. 
35; Chamberlain v. Maynes, 36 A. 410, 
180 Pa. 39; Rife v. Geyer, 59 Pa. 393, 
98 Am.D. 351; Steacy v. Rice, 27 Pa. 
75, 67 Am.D. 447; Rush v. Lewis, 21 
Pa. 23 : 

S.C.—Uzzell v. Horn, 51 S.E. 253, 71 
S.C. 426; Burnett v. Burnett, 17 S.C. 
545; Rice v. Burnett, 17 S.C.Eq. 579, 
42 Am.D. 336. 


Eng.—In re Wrightson, [1904] 2 Ch. 


95; Blackman v. Fysh, [1892] 3 Ch. 
209; Dean v. Dean, [1891] 3 Ch, 150; 
In re Lashmar, [1891] LeChy eZioss 


Miles v. Jarvis, 24 Ch.D. 638. 

[a] hus, where a deed of land in 
trust for the use of one and his chil- 
dren provides that the premises shall 
revert to other parties in case he dies 
leaving no children, and he is not 
married at the time, but subsequently 
marries and has children, it is held 
that after the marriage and birth of 
the children the uses are vested un- 
der the statute in South Carolina so 
that the grantee holds such lands dur- 
ing his natural life with remainder 
in fee simple vested in the children. 
Rawls v. Johns, 32 S.E. 451, 54 S.C. 
394, 

[b]. Deed from cestui que trust 
after reaching majority, on which the 
trust ceased, was valid. Hinds v. 
Iiinds, 140 A. 189, 126 Me. 521. 


24. U.S.—Davis v. Harrison, 240 F. 
Si ibe ©. CrA.* 133. 


Ala.—You y. Flinn, 34 Ala. 409. 
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Ga.—Edmondson y. Dyson, 2 Ga. 

bs 

Ill.—Crow v. Crow, 180 N.E. 877, 
348 Tll. 241; lamery v. Emery, 156 N. 


E. 364, 325 Ill. 212; Leary v. Kerber, 
99 N.E. 662, 255 Ill. 433; Lord v. Com- 


stock, 88 N.E. 1012, 240 Ill. 492; Mce- 
Fall vy. Kirkpatrick, 86 N.E. 139, 236 
Ill. 281; Matthern v. Rankin, 81 N.E. 


1024, 228 Ill. 318; Mason v. Mason, 
76 N.E. 692, 219 Ill. 609; Chicago Ter- 
minal Transfer R. Co. v. Winslow, 74 
N.E. 815, 216 Ill. 166; Ure v. Ure, 56 
N.E. 1087, 185 Ill. 216; Silverman v. 
Kristufek, 44 N.E. 430, 162 Ill. 222; 
Dean v. Long, 14 N.E. 34, 122 Ill. 447; 
Kellogg v. Hale, 108 Ill. 164; Kirk- 
land v. Cox, 94 Ill. 400; Wood v. Grid- 
ley; 217 Ill.App: 579. 

Ind.-—Nelson v. Davis, 35 Ind. 474. 

Me.—Laughlin v. Page, 80 A. 753, 
i08 Me. 307; Morton v. Barrett, 22 Me. 
257, 39: Am.D. 575. 


Md.—Rosenthal v. Miller, 129 A. 28, 
148 Md. 226; Reffon Realty Corp. v. 
Adams Land & Building @o., 98 A. 199, 
128 Mad. 656. 


Mass.—Lima v. Cook, 83 N.B#. 12, 
197 Mass, 11; Young v..Snow, 45 N.E. 


686, 167 Mass. 287; Phelps v. Phelps, 
10 N.E. 452, 143 Mass. 570; Chapin 


v. Chicopee First Universalist Soc., 8 
Gray 580; Norton vy. Leonard, 12 Pick. 
152. 

Mich.—Parker v. McMillan, 21 N.W. 
305, 55 Mich. 265. 


Mo.—Watson v. Hardwick, 231 S.W. 
964; Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39; Schiffman v. Schmidt, 55 
S.W. 451, 154 Mo. 204; Walton vy. 
Drumtra, 54 S.W. 233, 152 Mo. 489; 
Walton v. Ketchum, 48 S.W. 924, 147 
Mo. 209 [aff 54 S.W. 233, 152 Mo. 489]; 
Jarboe v. Hey, 26 S.W. 968, 122 Mo. 


ose Push Vel Hays, 21 Saws 23, 00s 
Mo. 424; Walter v. Walter, 48 Mo. 
140; Newton v. Rebenack, 90 Mo.App. 
650; Schoeneich y. Field, 73 Mo.App. 
452. 


N.H.—Hutchins v. Heywood, 50 N. 


H.. 4915 Upham “vw. Varney, 15) NUE 
462; Exeter New Parish v, Odiorne, 
IAIN VED 22. 


N.J.—Zelley v. Zelley, 136 A. 738, 


101 N.J.Eq: 37; Taylor v. Draper, 63 
As 844) 91 N:J.Eq: 309; Cooper “vi 
Cooper, 36 N.J.Eq. 121; Howell v. 
Tomkins, 8 N.J.L.J. 337. 

N.Y.—Dyett v. Central Trust Co., 
85 NEY 341, 140 N.Y. 54: ° Ward v. 
Ward, 11 N.B. 378, 105 N.Y. 68; Ben- 
nett v. Garlock, 79 N.Y. 302, 35 Am. 
R. 517; Anderson y. Mather, 44 N.Y. 
249; Manice v. Manice, 43 N.Y. 303; 
Tonnele v. Wetmore, 109 N.Y.S. 349, 


124 App.Div. 686 [motion den 8&5 N.E. 
1116, 192 N.Y. 583, and rev 88 N.B. 
1068, 195 N.Y. 436]; Scofiela v. St. 
John, 65 -HowiPr. 292; -‘Dhomson Vv, 
Thomson, 55 How.Pr. 494; Bean v. 
Bowen, 47 How.Pr. 306. 


N.C.—Webb v.-Borden, 58 S.E. 1083, 
145 N.C. 188; Kirkman vy. Holland, 51 
S.E. 856, 139 N.C. 185; Perkins v. 
Brinkley, 45 S.E. 541, 133 N.C. 154. 


Pa.—In re Henderson’s Estate, 102 
A. 217, 258 Pa. 510; Barnett’s Appeal, 
46 Pa. 392, 86 Am.D. 502; Kay v. 


a 
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sion or remainder;?* if the cestui que trust is not 
in being or capable of being ascertained, the stat- 
ute will have no operative foree until such require- 
ment is fulfilled ;?7 
cute a springing or shifting use until the members 
of the beneficiary class are finally determined,?® nor 
will it exeeute a use in an undisclosed beneficiary. 
The statute of uses does not operate on a use limited 


and so the statute will not exe- 


29 


Seates, 3:7 °-Pa.l 31. 780 "Am Da eese 
Smith’s Est., 16 Pa.Dist. 241. 
R.J.—Sprague v. Sprague, 


pipe iS, 
701; Read v. Power, 12 R.I. 16. 


S.C.—Hudson vy. Leathers, 139 S.E. 
196, 141 S.C. 32; Black v. Harman, 120 
S.E. Ng 127 S.C. 359; People’s Loan, 
etc., Bank vy. Garlington, 32 SVE. Sie 
54 S.C. 413, 71 Am.S.R. 300; Carrigan 
v. Drake, 15 S.E. 339, 
Blount v. Walker, : 
13; Ayer v. Ritler, 7 S..°535 299Ss@ 
Ue be Marr ave Gilreath, 23 S.C. 502 
Bristow v. McCall, 16 8.C. 545. 


Tenn.—Henson v. Wright, 12 S.W. 
1035, 88 Tenn. 501; Jourolmon vy. Mas- 
sengill, 5 S.W. 719, 86 Tenn. 81; Hoo- 
berry v. Harding, 3 Tenn.Ch. 677. 


Wash.—Knettle v. Knettle, 3 P.(2d) 
133, 164 Wash. 468. 


Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 417, 62 L.R.A. 986; 
Strong v. Gordon, 71 N.W. 886, 96 Wis. 
476; Sullivan v. Bruhling, 29 N.W. 
211, 66 Wis. 472; Riehl v. Bingen- 
heimer, 28 Wis. 84; Goodrich v. Mil- 
waukee, 24 Wis. 422. 


Eng.—Doe v. Edlin, 4 A.&E. 582, 31 
H.C.L. 261, 111 Reprint 906; Doe v. 
Field, 2 B.&Ad. 564, 22 W.C.L. 237, 109 
Reprint 1252; Pybusiv. Smith, 3) Bro: 
Ch. 340, 29 Reprint 570; Shapland v. 
Smith, 1 Bro.Ch. 75, 28 Reprint 994; 
Wright v. Pearson, 1 Eden 119, 28 Re- 
print 629; Harton v. Harton, 7 T.R. 
652, 101 Reprint 1181; Silvester v: 
Wilson, 2 T.R. 444, 100 Reprint 239; 
Nevil v. Saunders, 1 Vern.Ch. 415, 23 
Reprint 555; Mott v. Buxton, 7 Ves. 
Jr. 201, 32 Reprint 81. 


pees trust” defined see supra § 
16. 


What duties constitute active trust 
see infra § 268 


25. Ohio & Colorado Smelting & 
Refining Co. v. Barr, 144 P. 552, 58 
Colo. 116; Trask v. Green, 9 Mich. 358; 
Garfield v. Hatmaker, 15 N.Y. 475; 
Moore v. Spellman, 5 Den. (N.Y.) 225; 
Johnson v. Fleet, 14 Wend. (N.Y.) 
176; Strimpflier v. Roberts, 18 Pa. 283, 
57 Am.D. 606. 


26. Tappan’s Appeal, 55 N.H. 317; 
Moore v. Shultz, 13 Pa. 98, 583 Am.D. 
446; Van Zandt v. Garretson, 43 A. 
633, 21 R.I. 352; Young v. McNeill, 59 
SE. 986, 78 sic. 143; Williman vy. 
Holmes, 05 S8.C.Eq. 475. 


[a] Conditional or qualified gift.— 
Where the grant is a conditional or 
qualified gift and not a trust or use, 
the statute will not apply. Calwell v. 
Rogers, 96 A. 433, 127 Md. 291; Mer- 
rill v. Brown, 12 Pick. (Mass.) 216; 
Watkins v. Bigelow, 100 N.W. 1104, 93 
Minn. 210. 


27. McFall v. Kirkpatrick, 86 N.E. 
139, 236 Ill. 281; Silverman v. Kristu- 
fek, 44 N.E. 430, 162 Ill. 222; Wood v. 
yridley, Pp Bey foo BY ‘App. 5ia9): Vanderhey- 
ery Crandall, 2 Den. 9 Eafe Nae 


28. Coker v. Hughes, 87 So. 321, 
205 Ala. 344; Bibb v. Bibb, 86 So. 376, 
204 Ala. 541: Riley v. Riley, 152 A. 
665, 107 N.J.Eq. 372. 


29. Sinclair _v. Gunzenhauser, 


98 
N.E. 37, 100 N.E. 376, 179 Ind. 78. 


Yor later cases, developments and changes in the law sce Annotations, same title and section number. 


§ 267] 


on a use,*° or on a trust of personalty,*! but it has 
been held that the common law does for personalty, 
by way of analogy, what the statute does for realty.?” 
When estates are conveyed to trustees for the benefit 
of parties taking different interests, 
execute the use in one and not in the other, depend- 
ing upon the duties to be performed in regard to 


each estate.33 


Merger of legal and equitable estates. 
passive or dry trust, the whole legal and equitable 
estate is merged and vests immediately and directly 
in the beneficiary,?* and he is entitled to the actual 
possession and enjoyment of the property.*® 
seizin and possession thus transferred is not a seizin 
and possession in law only, but is actual seizin and 
possession in fact, not a mere title to enter upon the 
property, but an actual estate.*® The cestui que trust 


may convey the estate and pass a 


80. U.S.—Croxall v. Shererd, 18 
L.Ed. 572, 5 Wall. 268; Hurst v. Mc- 
Neil, 12 F.Cas. No. 6,936, 1 Wash. 70. 

Ind.—Nelson v. Davis, 35 Ind. 474. 

Me.—Emery v. Chase, 5 Me. 232. 

Md.—Reid v. Gordon, 35 Md. 174. 


N.H.—Hutchins v. Heywood, 50 N. 
H. 491. 


N.J.—Cueman y. Broadnax, 37 N.J. 
Law 508; Martling v. Martling, 39 A. 
203; 05 IN.J-Eq. 7711; Price v. Sisson, 
13 N.J.Eq. 168. 

S.C.—Blount v. Walker, 9 S.E. 804, 
etnsC. 16:;) Ramsay, vy. Marsh, 13 .S.C. 
i252, 13. Am. D, 7175) Wilson. v.. Che- 
shire, 6 S.C.Eq. 233. 


Eng.—Doe v. Passingham, 6 B.&C. 
305, 9 D.&R. 416,:13 E.C.L. 146, 108 
Reprint 465; Tyrrel’s Case, Dyer 155, 
73 Reprint 336; Williams v. Waters, 
14 M.&W. 166, 153 Keprint 434; Whet- 
stone v. Bury, 2 P.Wms. 146, 24 Re- 
print 675; Burgess v. Wheate, W.BI. 
123, 96 Reprint 67. 


31. Ill.Smith v. Smith, 98 N.E. 
950, 254 Ill. 488; Ure v. Ure, 56 N.E. 
1087, 185 Ill. 216; Glover vy. Condell, 
163 Ill. 566. 

Md.—In re Hagerstown Trust Co., 
86 A. 982, 119 Md. 224; Bearn v. Wi- 
nans, 74 A. 626, 111 Md. 434; Byrne v. 
Gunning, 23 A. 1, 75 Md. 30; Denton v. 
Denton, 17 Md. 403; Hanson v. Worth- 
ington, 12 Md. 418. 


S.C.—Blount v. Walker, 9 S.E. 804, 
31 S.C. 13; Lanier v. Brunson, 21 S.C. 
41; Harley y. Platts, 40 S.C.L. 310; 
Watson v: Pitts, 27 S.C.L. 298; Torr v. 
Hodges, 17 S.C.Eq. 593; Rice v. Bur- 
nett, 17 S.C.Eq. 579, 42 Am.D. 336. 


Wis.—In re Evenson’s Will, 155 N. 
W. 145, 161 Wis. 627. 


Eng.—Elton v. Sheppard, 1 Bro.Ch. 
532, 28 Reprint 1282; Cadogan y. Ken- 
nett, Cowp. 432, 98 Reprint 1171; 
Scott v. Scholey, 8 East 467, 103 Re- 
print 423. 


{a] Assignment of lease to the use 
of the assignor’s wife, does not, by 
virtue of the statute of uses, vest the 
legal title in the wife, as the statute 
does not affect such chattels. Slevin 
v. Brown, 32 Mo. 176. 


22. Bowman yv. Long, 26 Ga. 142. 


[a] In New York the revised stat- 
ute applies to personalty, as the rea- 
son for the rule applies to personalty 
as well as realty. Matter of Cooney, 
98 N.Y.S. 676, 112 App.Div. 659 [aff 
100 N.Y.S. 1111, 115 App.Div. 895, and 
aff 80 N.E. 1107, 187 N.Y. 546]; Matter 
of De Rycke, 91 N.Y.S. 159, 99 App. 
Div. 596; In re Bell’s Will, 141 Misc. 
720, 253 N.Y.S. 118. 


33. Young v. McNeill, 59 S.E. 986, 
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the statute may 
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out the intervention of the trustee,?? or he may call 
on the trustee to execute conveyances of the legal 
estate as he directs.*® 


Conveyance of legal title. 
trusts, the beneficiary can call on the trustee for a 
conveyance of the legal estate, and, if refused, may 
compel it by bill in equity,?? and may maintain eject- 


Under passive or dry 


ment for the recovery of lands in his own name, with- 


Under a 


The 
Void use. 


good title with- 


78 S.C. 143; Howard v. Henderson, 18 
S.C. 184. 


[a] @Thus (1) the statute of uses 
may openate to vest legal title in the 
life tenant and leave legal title in re- 
mainder in the trustee, or may vest 
legal title in remainder in the remain- 
dermen and leave legal title in life es- 
tate in the trustee. Kirton v. Howard, 

30 S.C.y1 Wy l34e'S By 18592. 1¢2) AW here 
the trust was active in regard to the 
life tenant but passive as regarded the 
remaindermen, when the life tenant 
died the trust was executed. Holder 
v. Melvin, 91 S.E. 97, 106 S.C. 245. 

34 U.S.—McGoon v. Scales, 19 L. 
Ed. 545, 9 Wall. 23. 

Ala.—Doe ex dem. Gasson v. Ladd, 
77 Ala. 223; Wilkinson v. May, 69 
Ala. 33; Tindal v. Drake, 51 Ala. 574; 
You v. Flinn, 34 Ala. 409. 

Ill.—Newcomb v. Masters, 122 N.E. 
85, 287 Ill. 26; Silverman v. Kristufek, 
44 N.E. 430, 162 Ill. 222; Roth v. Mi- 
chalis) 17 cN.B.. 809; 125 Lil 325. 

Ind.—Allen v. Craft, 9 N.E. 919, 109 
Ind. 476, 58 Am.R. 425. 


Kan,—Bayer v. Cockerill, 
282. 

Minn.—Thompson y. Conant, 53 N. 
W. 1145, 52 Minn. 208. 


Pa.—Hughes’ Estate, 3 Pa.Dist.&Co. 
286. 

Wis.—Goodrich v. Milwaukee, 24 
Wis. 422. 


35. Ringrose v. Gleadall, 
407, 17 Cal.App. 664. 


[a] Right of beneficiary to posses- 
sion.—In case of a Simple or dry trust, 
that is, where the nature of the trust 
is not qualified by the settlor, the ces- 
tui que trust has the right to be 
put in actual possession of the prop- 
erty. Supreme Lodge, K. P. v. Rutz- 
ler, 100 A. 189, 87 N.J.Eq. 342 [mod 98 
A. 836, 86 N.J.Eq. 327]. 


36. Witham vy. Brooner, 63 Ill. 344; 
Van Vacter v. McWillie, 31 Miss. 563; 
Tappan’s Appeal, 55 N.H. 317. To 
same effect Long v. Long, 62 Md. 33; 
Van Vacter v. MeWillie, 31 Miss. 563. 


[a] Actual entry unnecessary.— 
The bargainer has a complete seizin 
without actual entry or livery of 
seizin. Green v. Liter, 8 Cranch (U. 
SG) 220. sao lon derep 46 ca! 


37. I1l.—Witham y. Brooner, 63 Ill. 
344; In re Foran’s Hstate, 223 1l1.App. 
382. ; 

N.H.—Fellows v. Ripley, 45 A. 138, 
69 N.H. 410; Osgood v. Eaton, 62 N.H. 
512. 

N.Y.—Seidelbach y. Knaggs, 60 N.Y. 
S. 774, 44 App.Div. 169 [aff 60 N.E. 
1120, 167 N.Y: 585). 


38 Kan. 


lpi ie 


out a previous conveyance from the trustee.*° 
regard to such trusts, on the doctrine that that which 
ought to be done is regarded as already done,*? 
whenever equity would decree a conveyanee, the le- 
gal title is treated as already conveyed.*? 


The statute of uses will not execute 
that part of a use which is illegal and void, for it 
would have nothing to operate on.*% 


‘When objects of trust are defeated, the statute 


With 


Pa.—Kyle v. Hibbs, 126 A. 248, 281 
Pa. 102. 


S.C.—Lamar v. Simpson, 18 S.C.Eq. 
71, 42 Am.D. 345. 


Tenn.—Whittle Springs Co. v. John- 
son, 2 Tenn.Civ.A. 324. 


Tex.—Blumenrosen y. Burke, (Civ. 
App.) 37 S.W.(2d) 1070. 


[a] Rule applied to deed executed 
by one of beneficiaries of a dry trust 
conveying his vendee a portion of the 
land, without reservation or reference 
to previous encumbrances or convey- 
ances. Whittle Springs Co. v. John- 
son, 2 Tenn.Civ. 324. 


[b] Where lease was hetd in trust 
for the use and benefit of the lessor, 
and the trustee held the mere naked 
title thereto under a dry trust, the 
lessor had the right to make a valid 
contract for the disposition of the con- 
sideration received for the resale of 
such lease. Blumenrosen v. Burke, 
(Tex.Civ.App.) 37 S.W.(2d) 1070. 


fc] Trust under quitclaim deed.— 
Where a quitclaim deed was made for 
the sole benefit of the grantor who re- 
mained in possession, the trustee 
thereunder having no duties to per- 
form, the grantor had lawful seizin, 
estate, and possession, and he could 
convey the estate without the inter- 
vention of the trustee. Ryan v. Ca- 
rey, 223 Ill.App. 382: 


[d] Married woman for whose 
benefit a trust of land was executed 
by her husband in consideration of 
marriage after his death, could con- 
vey_a good fee simple. In re Bayliss, 
38 Ont.L. 437, 11 Ont.W.N. 329. 


fe] Mortgage.—Hanlon y. Martin, 
82 A. 1024, 234 Pa. 55. 

28. Ringrose vy. Gleadall, 121 P. 
407, 17 Cal. 664. 

39. Rodrigue’s Appeal, 1 Mon. 


(Pa.) 59, 15 A. 680; Arnold’s Appeal, 
6 A. 751, 4 Pa.Cas. 126; Harrisburg 
First Baptist Church vy. Pennsylvania 
Baptist State Mission Soe., 15 Pa.Co. 
332; Shallcross’) Hstate; 13) Phila. 
(Pa.) 374; Re Keith, (N.S.) [1929] 1 
Dom.L.R. 599. 


40. Welch yv. Allen, 21 Wend. (N. 
Y.) 147. See Gibson v. Boynton, 210 
P. 648, 112 Kan. 173 (holding that a 
grantee of the beneficiary under a 
passive trust has sufficient title to 
maintain an action to recover posses- 
sion of the property as against an ad- 
versary who has no title). 


41. See Equity §§ 190-198. 
42. Shallcross’ Estate, 13 Phila. 
(Pa.) 374. 


43. Den ex dem. Micheau v. Craw- 
ford, 8 N.J.Law 90. 
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of uses will execute the trust.4*4 
[§ 268] (2) Active Trusts. 


of the trust,*® 


44, Jennings v. Kotz, 132 N.E. 625, 
299 Ill. 465. 


45. See supra § 16. 

46. Ala.—Henderson vy. Henderson, 
97 So. 358, 210 Ala. 73; Trustees of 
Cumberland University v. Caldwell, 
84 So. 846, 203 Ala. 590; Jordan v. 
Phillips, ete., Co., 29 So. 831, 126 Ala. 
561; Simmons v. Richardson, 18 So. 


245,107 Ala. 697; Doe ex dem. Gosson 
Waleaddy a (eAkea.2cio. 


Colo.—Teller v. Hill, 72 P. 811, 18 
Colo.App. 509. 

Conn.—Clarke’s Appeal, 39 A. 155, 
70 Conn. 195. 


ya.—Taylor v. Brown, 38 S.E. 66, 
112 Ga. 758. 


Ill.—McFall vy. Kirkpatrick, 86 N.E. 
139, 236 Ill. 281; Harris v. ‘Ferguy, 
69 N.E. 844, 207 Ill. 534; Ure v. Ure, 
56 N.E. 1087, 185 Ill. 216; Silverman 
Vv. Kristufek, 44 N.E. 430, 162 Tll.-222; 
Kellogg v. Hale, 108 Ill. 164; Kirkland 
v. Cox, 94 Ill. 400; Meacham v. Steele, 
93 Ill. 135; Bennett v. Bennett, 66 I11. 
App. 28. 


Ind.—Nelson vy. Davis, 35 Ind. 474. 


Md.—Bearn v. Winans, 74 A. 626, 
111 Md. 434; Long v. Long, 62 Md. 
33; West v. Biscoe, 6 Harr.&J. 460. 


Mass.—Young v. Snow, 45 N.E. 686, 
LGV Mass) 287. Claflin v. Claflin; 20 
N.E. 454, 149 Mass. 19, 14 Am.S.R. 393, 
3 Mon eA 3.70; 


Mich.—Parker v. McMillan, 21 
W. 305, 55 Mich. 265. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39; Simpson v. Jennings, 63 
S.W. 1138, 163 Mo. 332; Simpson v. 
HTISNer 5 Oo 1 We LOZ9s boe Moy Lon; 
Schiffman v. Schmidt, 55 S.W. 451, 154 
Mo. 204; Walter v. Walter, 48 Mo. 140. 


- N.H.—Troy v. Haskell, 33 N.H. 533. 


N.J.—Cooper v. Cooper, 36 N.J.Hq. 
121; Force v. Brown, 32 N.J.Eq. 118; 
Hardenburgh vy. Blair, 30 N.J.Eq. 645; 
Howell v. Tomkins, 8 N.J.L.J. 3387, 


N.Y.—Townshend v. Frommer, 26 
N.E. 805, 125 N.Y. 446, 458, 26 Abb.N. 
Cas. 441; Ward v. Ward, 11 N.E. 373, 
105 N.Y. 68; Bennett v. Garlock, 79 
INSY; 302, 35 Am.R.. 517;. Newell ov. 
Nichols, 75 N.Y. 78, 31.Am.R. 424; 
Beekman v. Bonsor, 23 N.Y. 298, 575, 
80 Am.D. 269; Wood vy. Mather, 38 
Barb. 473 [aff 44 N.Y. 249]; Sedg- 
wick v. Stanton, 18 Barb. 473 [aff 
14 N.Y. 289]; Brewster v. Striker, 1 
E.D.Smith 321, 7 N.Y.Leg.Obs. 140 
faff 2 N.Y. 19, 5 How.Pr. 40]; Sco- 
felid vo. St.. Jchn,, 65° How. Pr... 252: 
Thomson v. Thomson, 55. How.Pr. 
494; Bean v. Bowen, 47 How.Pr. 306. 


N.C.—Kirkman vy. Holland, 51 S.E. 
SOC BONNE e.. elo. 


Pa.—In re Shower, 60 A. 789, 211 
Pa. 297; In re Krebs, 39 A. 66, 184 
Pa. 222; ‘Moorhead’s Estate, 36 A. 
647, 180 Pa. 119; In re McIntosh, 27 
A. 1044, 1047, 1048, 158 Pa. 528; Mar- 
shall’s Estate, 23 A. 391, 147 Pa., 77; 
Grothe’s Appeal, 19 A. 1058, 135 Pa. 
585; Harp’s Appeal, 75 Pa. 119; Og- 
den’s Appeal, 70 Pa. 501; Wells v. 
McCall, 64 Pa. 207; Bacon’s Appeal, 
57 Pa. 504; Myer’s Appeal, 49 Pa. 
111; Barnett’s Appeal, 46 Pa. 392, 86 
Am.D. 502; Carmichael v. Thompson, 
GreAN 7170 8) PaiCas: "1205. Owens “Vv, 
Naughton, 23 Pa.Super. 639; In re 
Wayne, 9 Pa.Co. 142. 

R.J.—Carney v. Byron, 36 A. 5, 19 
R.I. 283. 

S.C.—Boney v. Cornwell, 
686, 121 S.C. 256 [quot Cyc]; 


N. 


113 S.E. 
Peo- 


For a trust to be 
active it is essential that the interposition of the 
trustee be necessary to carry out the valid purposes 
the test being that, with respect to 


TRUSTS 


& 
[§§ 267-268 | 


the control, protection, management, or disposition 


ple’s Loan, etc., Bank v. Garlington, 
22 SR blige 4S Clr4ls (ale Anis ek. 
800; Gadsden v. Cappedeville, 3 SiC: 
L. 467. 


Tenn.—Henson v. Wright, 12 S.W. 


1035, 88 Tenn. 501. 
Va. 7 é 
TALIS. (Con Gon orb alia. milan iViah elie 


L.R.A.N.S. 1186, 21 Ann.Cas. 1287. 


W.Va.—Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 


Wis.—Holmes vy. Walter, 
380, 118 Wis. 409, 62 L.R.A. 986; Per- 
kins v. Burlington Land, etc., Co., 88 
N.W. 648, 112 Wis. 509; Webber v. 
Webber, 84 N.W. 896, 108 Wis. 626; 
Strong v. Gordon, 71 N.W. 886, 96 Wis. 
476; Tyson v. Tyson, 71 N.W. 94, 96 
Wis. 59; Hannig v. Mueller, 52 N.W. 
98, 82 Wis. 235; Sullivan v. Bruhling, 
29 N.W. 211, 66 Wis. 472; Smith v. 
Ford, 2 N.W. 134, 4 N.W. 462, 48 Wis. 
Ruth v. Overbrunner, 40 Wis. 
Riehl v. Bingenheimer, 28 Wis. 
84; Goodrich v. Milwaukee, 24 Wis. 
422; White v. Fitzgerald, 19 Wis. 480. 

Eng.-——In re Brooke, [1894] 1 Ch. 
43 °Tayloriv,; Grangeryis -Ch.D,. °223 
[aff 15 Ch. D165]; Pybus v. Smith, 
3 Bro.Ch. 340, 29 Reprint 570; Shap- 
land (vis Smith;,  Wro:Che 75,028) Re- 


95 N.W. 


print 994; Wright v. Pearson, 1 Eden 
119, 28 Reprint 629; Harton v. Har- 
ton, 97 “TR=~ 652, 1101) Repringy LIS 


Silvester v. Wilson, 2 T.R. 444, 100 
Reprint 239; Nevil v. Saunders, 1 
Vern.Ch. 415, 23 Reprint 555. 


[a] Supposed test repudiated.— 
Courts have repudiated a supposed 
test that the statute will intervene 
wherever no one but a cestui que trust 
has any beneficial interest in the es- 
tate, which it was said was no test 
at all. The true test, where the trust 
is an expressed one, is to look to the 
terms of the instrument creating it 
to ascertain what dutiés are imposed 
on the trustee, and then determine 
whether or not they have been per- 
formed; and, if it appears that they 
have not, the trust still exists, and 
the statute has not intervened. Mc- 
Fall v. Kirkpatrick, 86 N.H. 139, 143, 
236 Ill. 281. 


[b] Trust to preserve option is an 
active trust. In re Remensnyder’s 
Hstate, 110 A. 244, 267 Pa, 348. 


[ec] Voting trust.—An agreement 
under which certain named persons 
were to hold as trustees a specified 
amount of stock then owned by them 
in a corporation for twenty-five years, 
and vote the entire amount as a ma- 
jority of the trustees might deter- 
mine, and other persons, known as 
“subscribers,’’ were to purchase an 
interest in the stock so held, which 
should give them no voting right or 
any title thereto, except to recover 
payments equal to dividends if any 
such are paid the trustees, until the 
expiration of the twenty-five years, 
when they were to receive stock in 
exchange for the trustee’s certificates 
issued, is an active trust. Carnegie 
Trust Co. v. Security Life Ins. Co. of 
America, 68 S.E. 412, 111 Va. 1, 81 
L.R.A.N.S. 1186, 21 Ann/Cas, 1287, 

[dad] Power of disposition derived 
from deed.—In Kansas it has been 
held that a conveyance to a trustee 
and his heirs and assigns implies a 
power of disposition, if there is no 
restriction on alienation in the deed, 
and the trust is an active one. Webb 
v. Rockefeller, 71 P. 283, 66 Kan. 160; 
Boyer v. Sims, 60 P. 309, 61 Kan. 593. 


[e] Trusts held active.—Atkins v. 


of the trust property, the trustee has imposed upon 
him, expressly or by implication, some active and 
substantial duty to perform, or useful purpose to 
subserve,*® or discretion to exercise,*” such as the 


Stacy-Nolan Home Bldg. Co., 115 So. 
153, 217 Ala. 167; “Teal vy. Pleasang 
Grove Local Union No. 204, Farmers’ 
Educational & Co-operative Union of 
America, 75 So. 335, 200 Ala. 23; Nor- 
fleet v. Hampson, 209 S.W. 651, 137 
Ark. 600; Randolph v. Read, 196 S. 
, 129 Ark. 485; Gray v. Union 
Trust: Co; jof San’ Francisco; aeagee 
306, 171 Cal. 687; Craven v. Domin- 
guez Hstate Co., 237 P. 821,-72-> Cal 
App. 713; Withers v. Bousfield, 1838 
P. 855, 42 Cal.App. 304; De Ladson vy. 
Crawford, 106 A. 326, 93 Conn. 402; 
Clark’s, Appeal, 39. A. 155, 70. Conn 
195; Croker v. Palm Beach Hstates, 
114 So. 225, 94 Fla. 171; Whiddon y. 
Whiddon, 96 S.B. 431, 148 Ga. 255; 
Henderson v. Williams, 25 S.B. 395, 
97 Ga. 709; Re Trust Estate of Hollo- 
way, 28 Hawaii 329; Metsker v. Mets- 
ker, 151 N.E. 539, 320 Tll. 547; Gard- 
ner v. Baxter, 127..N.E. 717, 293) Te 
547; Smith v. Smith, “98 IN-B. (950% 
254 Ill. 488; Hart v. Seymour, 35 N.E. 
246, 147 Ill. 598; Caristrom v. Frack- 
elton, 263 I11l.App. 250; Illinois Trust 
& Savings Bank y. Tuley, 226 Ill.App. 


491; Wood v. Gridley, 217 Ill.App. 
579; Dunne v. Cooke, 197 I1l.App. 
422; McCoy v. Monte, 90 Ind. 441; 


Ellsworth College of Iowa Falls v. 
Emmet County, 135 N.W. 594, 156 
Iowa 52, 42 L.R.A.N.S. 530; Grossen- 
bacher v. Spring, 195 P. 884, 108 Kan, 
397; Webb v. Rockefeller, 71 P. 283, 
66 Kan. 160; Boyer v. Sims, 60 P. 309, 


61 Kan. 593; Brown v. Owsley, 248 
S.W. 889, 198 Ky. 344; Breidenbach 
Vv.” Walter's” ix'rs..7 (Ky...) “119s oon 


204; Laughlin v. Page, 80 A. 753, 108 
Me. 307; Rosenthal v. Miller,,129 A. 
28, 148 Md. 226; American Coloniza- 
tion Soc. v. Latrobe, 104 A. 120, 133 
Ma. 524; West v. Biscoe, 6 Harr.&J. 
(Md.) 460; Danahy v. Noonan, 57 N. 
BE. 679, 176 Mass. 467; Dakin v. Sav- 
age, 51 N.E. 186, 172 Mass. 23; Norton 
v. Leonard, 12 Pick. (Mass.) 152; 
Whitely v. Babcock, (Mo.) 249 S.W. 
930; Watson v. Hardwick, (Mo.) 231 
S.W. 964; Matthews v. Van Cleve, 221 
S.W. 34, 282 Mo. 19; Higbee v. Brock- 
enbrough, (Mo.) 191 S.W. 994; Free- 
man v. Maxwell, 170 S.W. 1150, 262 
Mo. 13; Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309; Lich v. Lich, 138 
S.W. 558, 158 Mo.App. 400; Newell 
v. Nichols, 75 N.Y. 78, 31 Am Re 424 
[aff 12 Hun 604]; Gilman v. Redding- 
ton;. 24) NvY.' 9 Pmod 1 Huilte'492q)> Fin 
re Sprague’s Will, 221 N.Y.S. 473, 129 
Misc. 290; Crown Co. v. Cohn, 172 P: 
804, 88 Or. 642; Harrity v. Conti- 
nental-Hquitable Title & Trust Co., 
124 A, 493, 280 Pa. 237; In re White- 
ley’s Hstate, 117 A. 77, 273 Pa. 364; 
Schuldt v. Reading Trust Co., 113 A. 
545, 270 Pa. 360; Deniston v. Denis- 
ton, 106 A. 200, 2638 Pa. 224; In re 
McKinney’s Estate, 103 A. 590, 260 
Pa. 123; In re Gourley’s Estate, 85 
A. 999, 288 Pa. 62; In re Vaughan’s 
Estate, 79 A. 750, 230 Pa. 554; Wil- 
loughby v. Barrett, 60 Pa.Super. 242; 
Richards v. Lawrence, 12 Pa.Dist. 
673; Hudson v. Leathers, 139 S.H. 
196, 141 S.C. 32; Holder v. Melvin, 
91 SHS 9, 06 AS. Cre 245 Wihitenave 
O’Bryan, 251 S.W. 785, 148 Tenn. 18; 
Vines v. Vines, (Tenn.) 226 S.W. 1039; 
Citizens’ Nat. Bank v. Watkins, 150 
S.W. 96, 126 Tenn. 453; McNeill v. 
St. Aubin, (Tex.Civ.App.) 209 S.W. 
781; Knettle v. Knettle, 3 P.(2d) 133, 
164 Wash. 468; Welch v. Northern 
Bank & Trust Co., 170 P. 1029, 100 
Wash. 349; Hayward v. Tacoma Sav- 
ings) Bank & Trust! Coz. 153 .P) 352) 
88 Wash. 542. 


47. U.S.—Ballantine v. Ballantine, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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investment or reinvestment and care of property ;*® 
or raising a certain sum of money for some prescribed 
purpose from the income of the estate;*® or the re- 


160 F. 927, 88 C.C.A. 109 [cert den 
28 S.Ct. 763, 210 U.S. 434, 52 L.Ed. 
1136]. 
Ala.—Simmons v. 
So. 245, 107 Ala. 697. 


iil.—Ure v. Ure;) 56 N.E: 1087, 185 


Richardson, 18 


Ti. 216; . Hart v. Seymour, 35’ N.B. 
246, 147 Ill. 598; Kellogg v. Hale, 108 
ve 164; Meacham v. Steele, 93 Ill. 


Ind.—McCoy v. Monte, 90 Ind. 441. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39. 


Pa.—Beirne v. Continental-Equita- 
blesDrust Go., 161 A. 721) 307 Pa: 5.70; 
In re Krebs’ Estate, 39 A. 66, 184 Pa. 
222; Hemphill’s Hstate, 36 A. 409, 180 
Pa. 95; Marshall’s Estate, 23 A. 391, 
147 Pa. 77; Hibbs’ Estate, 22 A. 882, 
143 Pa. 217; Varner’s Appeal, 87 Pa. 
423 Phillips: Appeal, 80) Pa. 4725 
Keyser v. Mitchell, 67 Pa. 473; Ow- 
ens v. Naughton, 23 Pa.Super. 639; 
Hemphill’s Estate, 5 Pa.Dist. 690, 18 


Pa.Co. 527; Barnes’s Hstate, 38 Pa. 
Co. 641. 
S.C.—Moyle v. Campbell, 119 S.E. 


186, 126 S.C. 180; Blount v. Walker, 
95S. . S04, 31 (S.C. 13. 


Eng.—Pink v. De Thuisey, 2 Mad. 
157, 56 Reprint 292. 
[a] MIllustrations.—(1) Trust to 


pay the grantor such part of the in- 
come and of the body of the estate 
for his support as the trustee might 
deem proper, then to pay over to the 
grantor’s devisees or heirs, after his 
death. Coleman v. Fidelity Trust, 
ete, Co., 91. S.W. 716, 28, Ky. Ll. 1263. 
(2) Where the trustee could, in his 
discretion, sell at any time he deemed 
for the best interest of the cestui que 
trust. Carrigan v. Drake, 15 S.E. 
ao 9236 S.C. 35 4...) Trust to, con= 
tinue trustor’s business if for the best 
interest of his estate. Holmes v. 
Walter, 95. N.W. 380, 118 Wis. 409, 
62 L.R.A. 986. (4) A devise of land 
in trust to sell the same and divide 
the proceeds when the trustees deem 
it to the interest of the estate, and 
pending that time to hold possession, 
manage, and lease the property and 
pay over the net income to the bene- 
ficiaries. Burbach y. Burbach, 75 N. 
B. 519, 217 Ill. 547. (5) A bequest in 
trust to invest the property as the 
trustees judgment may dictate and 
pay the interest to the beneficiary 
until he attains a certain age. Ben- 
nett v. Bennett, 66 Ill.App. 28. 


[b] Bven though discretion to ke 
exercised is slight, the trust is ac- 
tive if the object requires the legal 
estate to remain in the trustee. Aus- 
tin-Nichols & Co. v. Union Trust Co, 
of Pittsburgh, 137 <A. 461, 289 Pa. 
341. 


48. I111.—Lord v. Comstock, 88 N.E. 
1012, 240 Ill. 492; McFall v. Kirkpat- 
rick, 86 N.E. 139, 286 Ill. 281; Chi- 
cago Terminal Transfer R. Co. v. 
Winslow, 74 N.E. 815, 216 Ill. 166. 


Mo.—Webb vy. Hayden, 65 S.W. 760, 
166 Mo. 39. 

N.H.—Exeter New Parish v. Odi- 
orne, 1 N.H. 232. 

N.Y.—Adams v. Perry, 43 N.Y. 487. 

Pa.—Ashurst v. Given, 5 Watts & 
S. 323; Simonin’s Estate, 26 Pa.Dist. 
541. 

Va.—Nickell v. Handly, 10 Gratt. 
(51 Va.) 336, 1 Patt.&H. 185 note. 

[a] ®hus a will devising money to 
a son as trustee for another “which I 
wish him to invest in some safe stock 


TRUSTS , 


with remainder 


or in any way he may think best,” 
paying the profits to the cestui que 
trustent, created an active, and not a 
dry, trust. Lawson v. Cunningham, 
204 S.W. 1100, 275 Mo. 128. 


49. Chicago Terminal Transfer R. 
Co. v. Winslow, 74 N.E. 815, 216 Tl. 
166; HEley’s Appeal, 103 Pa. 300; 
Wright v. Pearson, 1 Eden 119, 28 Re- 
print 629; Stanley v. Lennard, 1 Eden 
87, 28 Reprint 617. 


50. U.S.—Davis v. Harrison, 240 F. 
OF Loon C CFA 133; 


Ala.—Gaddy v. Mullens, 112 So. 133, 
215 Ala. 664; Gandy v. Fortner, 24 
So. 425, 119 Ala. 303; Witter v. Dud- 
ley, 36 Ala. 135. 


Ga.—Adams v. Barlow, 69 Ga. 302. 


Ill._—Leary v. Kerber, 99 N.E. 662, 
255 Illy 4383; Lord v. Comstock, 88 
N.B. 1012, 240 DN. .492; -Mckalk.v. 
Kirkpatrick, 86 N.E. 139, 236 Ill. 281; 
Mason v. Mason, 76 N.H. 692, 219 Ill. 
609; Harris v. Ferguy, 69 N.E. 844, 
207 Ill. 534; Binns v. La Forge, 61 N. 
BE. 382, 191 Ill. 598; Ure v. Ure, 56 N. 
BH. 1087, 185 Ill. 216; Kellogg v. Hale, 
ate ere 164; Meacham v. Steele, 93 


Ky.—Blackburn v. Blackburn, 180 
S.W. 48, 167 Ky. 113; Breidenbach v. 
Walter, 119 S.W. 204; May v. Walter, 
97 S.W. 423, 30 Ky.L. 59. 


Mass.—Amory v. Trustees of Am- 
herst College, 118 N.E. 933, 229 Mass. 
She Packard vy. Marshall, 138 Mass. 


Mich.—Hunt v. Hunt, 83 N.W. 371, 
124 Mich. 502; Parker v. McMillan, 21 
N.W. 305, 55 Mich. 265. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39; Simpson v. Jennings, 63 
S.W. 1133, 163. Mo. 332; Simpson. v. 
Hrisner, 55 S.W. 1029,.155 Mo. 157; 
Schiffman v. Schmidt, 55 S.W. 451, 154 
Mo. 204; Walton v. Ketchum, 48 S.W. 
924, 147 Mo. 209, 54 S.W. 233, 152 Mo. 
489°" Pugh v. Hays; (21 Siw. 23, 113 
Mo. 424. 
1g 2 v. Cooper, 36 N.J.Eq. 


N.Y.—Salisbury v. Slade, 54 N.E. 
741, 160 N.Y. 278; Cuthbert v. Chau- 
vet, 32. N.E. 1088, 1386) N.Y. 3326, 18 
L.R.A. 745; Newell v. Nichols, 75 N. 
Y. 78, 31 Am.R. 424; Garvey v. Mc- 
Devitt, 72 N.Y. 556 [aff 11 Hun 457]; 
Bruner v. Meigs, 64 N.Y. 506 [aff 
6 Hun 203]; Knox v. Jones, 47 N.Y. 
389; Anderson v. Mather, 44 N.Y. 
249; Manice v. Manice, 43 N.Y. 303; 
Beekman v. Bonsor, 23 N.Y. 298, 575, 
80 Am.D. 269; Leggett v. Perkins, 2 
Noy.) 297; ‘Newton. v. Jay, 95. N-Y.S. 
413, 107 App.Div. 457, 35 N.Y.Civ.Proc. 
89; Wood v. Mather, 38 Barb. 473 [aff 
44 N.Y. 249]; Marx v. McGlynn, 4 
Redf.Surr. 455 [aff 25 Hun 449 (aff:88 
N.Y. 357) J. 


N.C.—Cole v. Oxford Sav. Bank & 
Trust Co., 120 S.E. 54, 186 N.C. 514; 
Lummus vy. Davidson, 76 S.E. 474, 160 
N.C. 484. 


Ohio.—Boyd v. Talbert, 12 Ohio 212; 
Williams v. Mears, 2 Disn. 604, 13 
Ohio Dec. (Reprint) 369. 


Pa.—In re Shower, 60 A. 789, 211 
Pa. 297; Eshbach’s Estate, 46 A. 905, 
197 Pa. 153; In re Krebs, 39 A. 66, 184 
Pa. 222; Moorhead’s Estate, 36 A. 647, 
180 Pa. 119; In re Hemphill, 36 A. 409, 
180 Pa. 95; Forney’s Estate, 28 A. 
1086, 161 Pa. 209; In re McIntosh, 27 
AL 1044) 10479711048, 158° Pa. 5238; 
Holl’s Appeal, 19 A. 558, 133 Pa. 351; 
Mannerback’s Estate, 19 A. 552, 133 
Pa. 342; Watson’s Appeal, 17 A. 426, 
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ceipt and payment over of the rents, income, profit, 
or proceeds of the trust property to or for another 
over;°° or the preservation of es- 


125 Pa. 340; Livezey’s Appeal, 106 
Pa. 201; Davis’ Appeal, 100 Pa. 201; 
Eachus’ Appeal, 91 Pa. 105; Varner’s 
Appeal, 87 Pa. 422; Ingersoll’s Ap- 
peal, 86 Pa. 240; Osborne v. Soley, 
81* Pa. 312; In re Keene, 81 Pa. 133; 
Phillips’ Appeal, 80 Pa. 472; Deibert’s 
Appeal, 78 Pa. 296; Ashhurst’s Ap- 
peal, 77 Pa. 464; Earp’s Appeal, 75 
Pa. 119; Rife v. Geyer, 59 Pa. 393, 98 
Am.D. 351; Bacon’s Appeal, 57 Pa. 
504; In re Sheets, 52 Pa. 257; Shank- 
land’s Appeal, 47 Pa. 113; Girard l:' 
Ins., ete., Co. v. Chambers, 46 Pa. 485, 
86 Am.D. 513; Barnett’s Appeal, 46 
Pa. 392, 86 Am.Di- 5025 Owens) v. 
Naughton, 23 Pa.Super. 639; Simon- 
in’s Estate, 26 Pa.Dist. 541; Thomas’s 
Estate, 23 Pa.Dist. 623; Barnes’s Es- 


tate, 20. Pa. Dist.,.407,..38. Pa:Co2 6415 
Bennett’s Estate, 18 Pa.Dist. 344; 
Smith’s Estate, 16 Pa.Dist. 241; 
Knowles’ EHstate, 12 Pa.Dist. 631; 


Wayne’s Estate, 9 Pa.Co. 142; Kount- 
zleman’s EHstate, 5 Pa.Co. 286, 21 
Wkly.N.C. 467; In re Addams, 3 Leg. 
Gaz. 42; Crosby v. Davis, 4 Pa.L.J. 
193, 2 Clark 403: Im re Lutton, 26 
Pittsb.Leg.J.N.S. 255; Lightner’s Ap- 
peal, 11 Wkly.N.C. 181. 


pea nS v. Cheshire, 6 S.C.Eq. 


.Tex.—Christopher v. Davis, 
App.) 284 S.W. 253. 


Wis.—Perkins v. Burlington Land, 
etc., Co., 88 N.W. 648, 112 Wis. 509; 
Smith v. Ford, 2 N.W. 134, 4 N.W. 462, 
48 Wis. 115; Goodrich v. Milwaukee, 
24 Wis. 422. 


Iing.—In re Tanqueray-Willaume, 
20 Ch.D. 465; Berry v. Berry, 7 Ch.D. 
657; In_re Eddels, L.R. 11 Eq. 559; 
Doe v. Homfray, 6 A.&E. 206, 1 N.&P. 
Zhe leareisy MOK Om bp ewir-rin em isier saci oetage yi(se 
Doe v. Edlin, 4 A.&H. 582, 31 B.C.L. 
261, 111 Reprint 906; White v. Parker, 
Deed BUNTING OEIC R em (Bis ON MORON Kee 130s 
Shapland v. Smith, 1 Bro.C.C. 75, 28 
Reprint 994; Robinson v. ‘Grey, 9 
East 1, 103 Reprint 473; Doe v. Iron- 
monger, 3 East 533, 102 Reprint 701; 
Barker v. Greenwood, 4 M.&W. 421, 
150 Reprint 1494; Silvester v. Wilson, 
2 T.R. 444, 100 Reprint 239; Nev- 
il v. Saunders, 1 Vern.Ch. 415, 23 Re- 
print 555; Garth v. Baldwin, 2 Ves. 
646, 28 Reprint 412. 


[a] If property shall be rented.— 
An active trust is created by a devise 
of a homestead in trust for the tes- 
tatrix’s daughters, which provides 
that if the property shall be rented 
the income, except that necessary for 
repairs, taxes, and insurance, shall be 
paid to them or the survivor, and 
that the trustee shall have power on 
their joint request to sell the home- 
Stead weCanngy Vv. Byron; (36, As by a9 


[b] Duty to invest implied.— 
Where a direction is to pay over the 
income to the cestui que trust, the 
duty to invest arises by necessary im- 
plication. Grothe’s Appeal, 19 A. 
1058, 135 Pa. 585; 


[c] Rule applied to spendthrift 
trusts.—Fowler & Lee v. Webster, 
92 S.E. 157, 173 N.C. 442; In re Show- 
er, 60 A. 789, 211 Pa. 297%. In re! Min-= 
nich, 55 A. 1067, 206 Pa. 405; Win- 
throp Co. v. Clinton, 46 A. 435, 196 Pa. 
472, 79 Am.S.R. 729; In re Krebs, 39 
A. 66, 184 Pa. 222; Hibbs’ Estate, 22 
A. 882, 143 Pa. 217; Stambaugh’s Hs- 
tate, 19 A. 1058, 1385 Pa. 585; Mil- 
lard’s Appeal, 87 Pa. 457; Shank- 
land’s Appeal, 47 Pa. 113; Fisher v. 
Taylor, 2 Rawle (Pa.) 83; Wayne’s 
Estate, 9 Pa.Co. 142. 


(Civ. 


522 [65 C.J.] 


tates for those in remainder;*! or the protection 
of the estate for a given time or until the occur- 
or the conveyance of 
the trust property to the beneficiary or beneficiaries 
after a life estate or the happening of some specified 
event;°* or the sale of the property and use of the 
proceeds for some prescribed purpose, such as dis- 
The trust is active 
until its objects are accomplished or until the trus- 
tee shall have completed the last active duty im- 
posed by the trust,°® even though the ecestui que 


rence of a certain event;>? 


tribution among beneficiaries.*4 


51. Ala.—Doe ex dem. Gasson v. 
Ladd, 77 Ala. 223. 

Ga.—-Woodbery v. Atlas Realty Co., 
98 S.B. 472, 148 Ga. 712. 

Tll.—Chicago Terminal Transfer R. 
ee v. Winslow, 74 N.E. 815, 216 Ill. 


Ind.—Nelson v. Davis, 35 Ind. 474. 


N.Y.—Vanderheyden v. Crandall, 2 
Den Og att ah yiNove 491d. 
N.C.—Battle v. Petway, 27 N.C. 576, 


44 Am.D. .59. 


Pa.—In re Mooney, 54 A. 1094, 205 
Pa. 418; Moorhead’s Estate, 36 <A. 
647, 180 Pa. 119; Osborne v. Scley, 
81* Pa, 312; Hemphill’s Estate, 5 Pa. 
Dist. 690, 18 Pa.Co. 527; Francis’s Es- 
tate,, 4 Pa.Dist.. 6945-17. Pa:Co. 163; 
Sproul’s Estate, 18 Pa.Co. 346; Ash 
ie 10 Phila. 96, 30 Leg.Int. 

Tenn.—White v. O’Bryan, 251 S.W. 
785, 148 Tenn. 18; Henson v. Wright, 
12 S.W. 1035, 88 Tenn. 501; Jourolmon 
v. Massengill, 5 S.W. 719, 86 Tenn. 
81; Henderson vy. Hill, 9 Lea 25. 

Eng.—Cooper v. Kynock, L.R. 7 Ch. 
398; Barker v. Greenwood, 4 M.&W. 
421, 150 Reprint 1494; Biscoe v. Per- 
kins, 1 Ves.&B. 485, 35 Reprint 188. 

la] Rule applies only where such 
was the purpose for interposing a 
trustee. Howard v. Henderson, 18 S. 
C. 184; Faber v. Police, 10 S.C. 376. 

{[b] Physical possibility of re- 
mainderman extinct.—A trust in 
which the trustee was bound to col- 
lect and pay over the income to plain- 
tiffs and to preserve the corpus of the 
estate for their issue was held to be 
active, even though plaintiffs were 
very old, since there is an irrebuttable 
presumption that any person, no mat- 
ter how old, may have children. 
Quigley’s Trustee v. Quigley, 170 S.W. 
523, 161 Ky. 85 [reh den 172 S.W. 1071, 
162 Ky. 754]. 


52. Ala.—Williams v. McConico, 36 
Ala, 22. 


Conn.—Clarke’s Appeal, 39 A. 155, 
70 Conn. 195. 


Hawaii.—Harrison v. Davis, 22 Ha- 
waii 51. 

Ill.— Chicago Terminal Transfer R. 
Co. v. Winslow, 74 N.H. 815, 216 111. 
166; Silverman v. Kristufek, 44 N.E. 
430, 162 Ill. 222; Kirkland v. Cox, 94 
Ill. 400. 

Ind.—Nelson v. Davis, 35 Ind. 474. 


Tenn.—Jourolmon v. Massengill, 5 
S.W. 719, 86 Tenn. 81. 


[a] Thus, where an estate was 
conveyed to a trustee for certain pur- 
poses, and the intention was to pro- 
tect the estate until the time fixed for 
the division, and this could be done 
only by the legal title remaining in 
the trustee, the trust was not execut- 
ed. Posey v. Cook, 19 S.C.L. 4138. 


53. Colo.—Ohio & Colorado Smeit- 
ing & Refining Co. v. Barr, 144 P. 552, 
58 Colo. 116. 

Tll.—MecFall v. Kirkpatrick, 86 N.E. 


TRUSTS 


ance.°§ 


139, 2386 Ill. 281; Lawrence v. Law- 
rence, 54 N.E. 918, 181 Ill. 248, 
Meacham v. Steele, 93 Ill. 135. 


N.Y.—Wood v. Mather, 38 Barb. 
473 [aff 44 N.Y. 249]. 


N.C.—Payne y. Sale, 22 N.C. 455. 


Pa.—In re Mooney, 54 A. 1094, 205 
Pa. 418; Grothe’s Appeal, 19 A. 1058, 
135 Pa. 585, 

R.I.—Koehne v. Beattie, 90 A. 211, 
36. Rul 316: 


Tenn.—Henson y. Wright, 12 S.W. 
1035, 88 Tenn. 501. 


54 U.S.—uU. S. v. Devereux, 90 F. 
182, 32 C.C.A. 564; McCulloch v. Chat- 
field, (67 EH. 82515) CCA 4s: 


Ala.—Connell v. Cole, 8 So. 72, 89 
Ala. 381. 


I1l.—Lord v. Comstock, 88 N.E. 1012, 
240 Ill. 492; Burbach v. Burbach, 75 
INE 59 2a Tid 4 7. 


N.J.—Story v. Palmer, 18 A. 363, 
46 N.J.Eq. 1. 

N.Y.—Morse v. Morse, 85 N.Y. 53; 
Newell v. Nichols, 75 N.Y. 78, 31 Am. 
R. 424; Beekman v. Bonsor, 23 N.Y. 
298, 575, 80 Am.D. 269; Russell v. 
Hilton, 80 N.Y.S. 563, 80 App.Div. 178 
[aff 67 N.B. 1089, 175 N.Y. 525, rearge 
den 68 N.E. 1124, 176 N.Y. 560]. 


Pa.—Owens v. Naughton, 23 Pa. 
Super. 639. 

Eng.—Cooke v. Simpson, 46 L.J.Ch. 
463. 


55. Ala.—Connell v. Cole, 8 So. 72, 
89 Ala. 381; Doe ex dem. Gosson v. 
Ladd, 77 Ala. 223; Jones v. Reese, 65 
rae 134; Peake v. Yeldell, 17 Ala. 

36. 

Ga.—Henderson v. Williams, 25 S. 
BS 395, 9%. (Gas 7.09: 

Ill.— Lord v. Comstock, 88 N.E. 1012, 
240 Ill. 492; Ure v. Ure, 56 N.E. 1087, 
185 Ill. 216; Lawrence v. Lawrence, 
54 N.E. 918, 181 Ill. 248. 


Kan.—Grossenbacher v. Spring, 195 
P. 884, 108 Kan. 397. 


Mass.—Danahy v. Noonan, 57 N.E. 
679, 176 Mass. 467. - 


Mich.—Parker v. McMillan, 21 N.W. 
305, 55 Mich. 265. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 89; Simpson v. Jennings, 63 
S.W. 11338, 163 Mo. 332; Simpson v. 
Erisner, 55 S.W. 1029, 155 Mo. 157. 


N.C.—Smith v. Proctor, 51 S.E, 889, 
139 N.C. 314, 2 L.R.A.N.S. 172; Payne 
v. Sale, 22 N.C. 455. 


Pa.—Forney’s Estate, 28 <A. 1086, 
161 Pa. 209; In re McIntosh, 27 A. 
1044, 1047, 1048, 158 Pa. 528; Harbs- 
ter’s Mstate, 19 A. 558, 133 Pa. 3851, 
Bacon's Appeal, 57 Pa. 504; Girard L. 
Ins., etc., Co. v. Chambers, 46 Pa. 485, 
86 Am.D. 513; Barnett’s Appeal, 46 
Pa. 392, 86 Am.D. 502. 


S.C.—Piegler v. Jefferies, 121 S.E. 
783, 128 S:C. 254; Black v. Harman, 
120 S.H. 705, 127 S.C. 359; Moyle v. 
Campbell, 119 S.E. 186, 126 S.C. 180; 
People’s Loan, etc., Bank v. Garling- 
FON, 32) Serco ay oe Se Ou Adtoes TALS 
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trustent are authorized to direct and control the ac- 
tion of the trustees, and also to remove them and 
substitute others in their place.°® 


Duty to convey. Where the only duty remaining 
is the formal or ministerial duty of conveying the 
estate, the trust remains active until the duty has 
been, or may be presumed to have been, performed ;°7 

- but there is also authority holding that title will 
vest in the beneficiary without the formal convey- 


S.R. 800; Gadsden v. Cappedeville, 37 
S8.C.L. 467. 


Tenn.—Renshaw v. Tullahoma First 
Nat. Bank, (Ch.A.) 63 S.W. 194. 

Eng.—Doe v. Nicholls, 1 B.&C. 336, 
2 D.&R. 480, 8 E.C.L. 144, 107 Reprint 
125; Doe v. Simpson, 5 East 162, 102 
Reprint 1031; Heardson v. William- 
son, 1 Keen 33, 15 Eng.Ch. 33, 48 
Reprint 218. 


[a] Even though conversion is re- 
garded as equitably accomplished, the 
trustee is vested with the naked fee 
for the purpose of converting the 
realty into personalty. Salisbury v. 
Slade, 54 N.E. 741, 160 N.Y. 278. 


56. Hart v. Seymour, 35 N.H. 246, 
147 Ill. 598. 


57. Ill—Kathman v. Sheehan, 163 
N.E. 692, 332 Ill <2805) Masters 
Mayes, 92 N.E. 945, 246 Ill. 506; Lord 
v. Comstock, 88 N.E. 1012, 240 Il. 
492; McFall v. Kirkpatrick, 86 N.E. 
139, 236, MM 287. 


N.J.—Riley v. Riley, 152 A. 665, 107 
N.J.Eq. 372; Phillips v. Vermeule, 102 
A. 695, 88 N.J.Hq. 500. 


N.C.—Kirkman v. Holland, 51 S.E. 
856, 139 N.C. 185. 


R.I.—Koehne v. Beattie, 90 A. 211, 
36 R.I. 316; Sprague v. Sprague, 13 
Ral, COL: 

S.C.—Kirton ‘vy. Howard, 134 S.E. 
S59 elsias€. tae 


[a] Rule applied.—(1) A _ testa- 
mentary trust of realty, giving the 
trustee large discretionary power as 
to sale and reinvestment, the income 
of which was to be paid to a life ten- 
ant, on whose death the principal was 
to be paid, and conveyed to remainder- 
men, was not self-executing, on the 
life tenant’s death, but title remained 
in the trustees until the estate was 
paid over, and their powers and duties 
did not cease until they so divested 
themselves. Christine v. Baldwin, 122’ 
A. 369, 95 N.J.Eq. 83. (2) Where a 
will devises the legal title or fee of 
the testator’s real property to a trus- 
tee, the trust etxends to the remain- 
ders, since the remaindermen can re- 
ceive title only by a conveyance 
executed by the trustee, thus involv- 
ing an active duty by him as to the 
remaindermen. Kenwood Trust & 
Savings Bank v. Palmer, 209 Ill.App. 
370 [aff 121’ N.B. 186]. 


[b] Reconveyance.—Where, by the 
terms of the deed, the grantee was un- 
der the duty of executing a reconvey- 
ance of a prescribed technical nature, 
an active obligation was imposed, and 
the statute of uses did not apply. 
he v. Crow, 180 N.E. 877, 348 Ill. 


[c] Rule applied to personalty.— 
In re Lathers’ Will, 243 N.Y.S. 366, 
137 Misc. 226; McKenzie v. Sumner, 
19 S.E. 375, 114 N.C. 425. 


58. In re Fair, 60 P. 442, 64 Pp. 
1000, 1382 Cal. 523, 84 Am.S.R. 70; 
Adams v. Guerard, 29 Ga. 651, 76 Am. 
D. 624; Helck v. Reinheimer, 12 N.E. 
37, 105 N.Y. 470; Matter of Living- 


Yor later cases, developments 1nd changes in the law see Aunotations, same title and section number. ° 
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Maintenance of estate for married woman. 
diseoverture,°” a trust for the maintenance of a 
separate estate for a married woman is active if 
there is a purpose to be accomplished,®® or the trus- 
tee has active duties to perform,*' although in some 
jurisdictions merely a limitation to the wife’s sepa- 
rate use has been held not to prevent the operation 
Under constitutional or 


of the statute of uses.°? 
statutory provisions permitting a 


to hold a separate estate the same as a feme sole, 
a trust merely for the purpose of holding the legal 
title for her has been held not to impose an active 
duty ;°* but under a statute which enables married 


TRUSTS 


Until 


married woman 


women to hold property to thei separate use but 


ston, 34 N.Y. 555, 2 Abb.Pr.N.S. 
How.Pr. 20. 

59. Glasgow v. Missouri Car, etc., 
Co., 129 S.W. 900, 229 Mo. 585; Pitts 
v. Sheriff, 18 S.W. 1071, 108 Mo. 110; 
Roberts v. Moseley, 51 Mo. 282; Lee 
WMIOALOS NOS) Sob SSO, Lid oN.G.* Tt; 
Ann.Cas.1917A 514; Cameron v. Hicks, 
53 S.E. 728,141 N.C. 21; Monroe v. 
Trenholm, 17 S.E. 439, 112 N.C. 634; 
Megargee v. Naglee, 64 Pa. 216, 
Steacy v. Rice, 27 Pa. 75, 67 Am.D. 
447, 

60. D.C.—Slater v. Rudderforth, 25 
App.D.C. 497; Frey v. Allen, 9 App. 
D.C. 400. 


Ill.—Dean v. Long, 14 N.E. 34, 122 
Ill. 447. 

Mass.—Ayer v. Ayer, 16 Pick. 327. 

Mo.—Schiffman v. Schmidt, 55 S.W. 
451, 154 Mo. 204; Walton v. Drumtra, 
54 S.W. 233, 152 Mo. 489, 48 S.W. 924, 
147 Mo. 209. 


N.J.—Rosenbaum v. Garrett, 41 A. 
252, 57 N.J.Eq. 186. 

N.C.—Payne v. Sale, 22 N.C. 455. 

Pa.—Berg’s Appeal, 30 A. 1022, 166 
Pa. 113; Forney’s Estate, 28 A. 1086, 
161 Pa. 209; Dunn’s Appeal, 85 Pa. 
94; Ashhurst’s Appeal, 77 Pa. 464; 
Bacon’s Appeal, 57 Pa. 504; Perry v. 
Boileau, 10 Serg.&R. 208; Kountzle- 
man’s Estate, 5 Pa.Co. 286, 21 Wkly.N. 
Cas. 467; Hartley’s Hstate, 13 Phila. 
392. 

S.C.—Gadsden v. Cappedeville, 37 
S.C.L. 467; Williman v. Holmes, 25 S. 
C.Eq. 475. 

Tenn.—Temple-v. Ferguson, 72 S. 
W. 455, 110 Tenn. 84, 100 Am.S.R. 791. 

{a] Intention to create such estate 
must be clearly and unequivocally ex- 
pressed in order to deprive the hus- 


1, 32 


band of his marital rights. Nightin- 
gale v. Hidden, 7 R.I. 115. 
[b] Post-nuptial settlement.— 


Where, by a post-nuptial settlement, 
a husband and wife conveyed to a 
trustee all of the wife’s property, re- 
citing that the purpose of the deed 
was that the trustee might hold the 
legal title for the wife’s sole and 
separate use, with the absolute right 
of disposition as she might choose on 
consultation with such trustee, such 
conveyance created an active trust 
and imposed on the trustee the duty 
of preserving the property for the 
wife’s separate use during coverture. 
Colyar v. Wheeler, 75 S.W. 1089, 110 
Tenn. 58. 


[ec] Trust for husband and wife in 
anticipation of marriage.—A deed of 
land made on behalf of a husband 
and wife prior to their marriage to a 
trustee for their joint use and benefit, 
by the terms of which the property 
was to be afterward conveyed by the 
trustee in such manner and to such 
persons as they might appoint, can- 
not be held to create in the trustee 
a dry trust, which was immediately 


executed under the statute of uses in 
the husband, the statute never being 
intended to apply to such a case. 
Walter v. Walter, 48 Mo. 140. 


[dad] Rule applied where wife not 
sui juris.—Dean v. Long, 14 N.E. 34, 


122 ill. 447; Walton v. Drumtra, 54 
S.W. 233, 152 Mo. 489 [aff 48 S.W. 
924, 147 Mo. 209]; Williman  v. 


Holmes, 25 S.C.Eq. 475. 


61. Simmons vy. Richardson, 18 So. 
245, 107 Ala. 697; Ware v. Richardson, 
3 Md. 505, 56 Am.D. 762; Newton v. 
Jay, 


noek,. E.R, 398; Hawkins v. 
Luscombe, 2 Swanst. 375, 36 Reprint 
659; Nevil v. Saunders, 1 Vern.Ch. 
415, 23 Reprint 555; Anderson v. Daw- 
son, 15 Ves.Jr. 532, 33 Reprint 856; 
Playford v. Hoare, 3 Y.&J. 175, 148 
Reprint 1141. 


62, Williams v. Waters, 14 M.&W. 
166, 153 Reprint 434; Re Bayliss, 38 
Ont.L. 437, 11 Ont.W.N. 329. 

Operation of statute of uses 
general see supra § 267. 


63. Berry v. Bromberg, 37 So. 847, 
142 Ala. 339; Ballenger v. Burton, 
92.S.B. 514, 147 Ga. 57 ‘Smith v. Mc- 
Whorter, 51 S.E. 474, 123 Ga. 287, 107 
Am.S.R. 85; Tillman v. Banks, 42 S.E. 
517, 116 Ga. 250; Woodward v. Stubbs, 
29) StH) 19,162) Ga. 1875" Milton 'v: 
Pace, 67 S.E. 458, 85 S.C. 373; Georgia, 
ete., R. Co. v. Scott, 16 S.E. 185, 839, 
38 S.C. 34. See McKenzie v. Sumner, 
19 S.H. 375, 114 N.C. 425 (holding that, 
in a trust for a married woman, 
where the trustee has no active du- 
ties to perform and the land is not 
conveyed for the married woman’s 
“sole and separate use,” legal title is 
vested in the beneficiary). See also 
Davis v. Townsend, 10 S.E. 837, 32 
S.C. 112 (holding that, since the adop- 
tion of the constitution of 1868, the 
vesting of the estate in the trustee for 
the sole and separate use of a mar- 
ried woman might not be sufficient to 
prevent the operation of the statute 
of uses, yet a vesting for further 
trusts and limitations would not be 
executed by the statute). 


[a] Fact that beneficiary is mar- 
ried woman does not of itself make 
it an active trust, if it would not 
otherwise be such, so as to take it 
out of the rule that the beneficiary 
of a mere dry trust will take free 
from the trust. Marvel v. Wilming- 
ton Trust Co., 87 A. 1014, 10 Del.Ch. 
163. 

{b] Trust created prior to consti- 
tution.—Since, under the constitution 
of 1868, it is unnecessary to have a 
trustee to protect the separate estate 
of a married woman, the effect of 
such constitution on a trust created 
by deed prior thereto for the sole use 
of a married woman during her life, 
and at her death to vest in the gran- 
tor’s children, was to execute the use 
in the life tenant, the trustee holding 


in 
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does not permit their right of disposal to be absolute 
and unqualified, 
pedieney in some cases of the intervention of trus- 
tees, the trust may be an active one.®* 


and which contemplates the ex- 


Postponement of the performance of the duties of 
the trustee until a certain time does not render an 
otherwise active trust a passive one.®? 


[§ 269] (3) Passive Trusts. 
duties recognized as active are imposed on the trus- 
tee, or trusts which serve no purpose that could not 
equally be served without the trust, have been held 
to be simple, passive, or dry,®*® and, although the 


Trusts in which no 


the legal estate for the remaindermen. 
Milton v. Pace, 67 S:B. 458) “85 iS:€. 
373. 


64. Richardson v. Stodder, 100 
Mass. 528. 
65. Keck v. McKinstry, 221 N.W. 


851, 206 Iowa 1121; Trautz v. Lemp, 
(Mo.) 46 S.W.(2d) 135. 

[a] Postponement until after trus- 
tor’s death.—It can make no differ- 
ence that the trustor retains the ac- 
tive management of the property dur- 
ing his lifetime and that the per- 
formance of active duties by the trus- 
tee is postponed until after the death 
of the trustor; the trustee acquires 
the legal title. Keck v. McKizstry, 
221 N.W. 851, 206 Iowa 1121. 


66. Ala.—Lyons v. Jacoway, 88 So. 
597, 205 Ala. 479; Prince v. Prince, 


49 So. 873, 162 Ala. 114; Huntington 
v. Spear, 30 So. 787, 1381 Ala. 414; 
Jordan v. Phillips, ete., Co., 29 So. 


831, 126 Ala. 561; Connell v. Cole, 8 
So. 72, 89 Ala. 381; Webb v. Crawford, 
77 Ala. 440; Wilkinson v. May, 69 Ala. 
33°  Dindal v. Drake, 5h “Alay sea: 
You v. Flinn, 34 Ala. 409; Mason y. 
Pate, 34 Ala. 379. 

Ariz.—O’Brien v. Bank of Douglas, 
149. BP. 747,17 Ariz. 203. 

Cal.—Ringrose y. Gleadall, 
407, 17 Cal.App. 664. 

Colo.—Teller v. Hill, 72 P. 811, 18 
Colo.App. 509. 

Ga.—kKnorr v. Raymond, 73 Ga. 749; 
Bowman v. Long, 26 Ga. 142. 

Ill.—Alford v. Bennett, 117 N.E. 
89, 279 Ill. 375; Smith vy. Smith, 98 
N.E. 950, 254 Ill. 488; Drake v. Steele, 
89 N.E. 1018, 242 Ili. 301; Harris v. 
Ferguy, 69 N.E. 844, 207 Ill. 534; Sil- 
verman v. Kristufek, 44 N.E. 430, 162 
Ill. 222; Kellogg v. Hale, 108 Ill. 164; 
Kirkland v. Cox, 94 Ill. 400; Meacham 
v. Steele, 93 Ill. 135; Bennett v. Ben- 
nett, 66 Ill.App. 28. 


Ind.—-Allen v. Craft, 9 N.E. 
109 Ind. 476, 58 Am.R. 425. 


Kky.—Louisville v. Anderson, 84 S. 
W. 5738, 27 Ky.L. 143. 

Me.——Averill v. Cone, 149 A. 297, 128 
Me. 546, 129° Me. 9; Dixon v. Dixon, 
124 A. 198, 123 Me. 470. 


Mich.—Holmes v. Holmes, 183 N.W. 


L2t -P. 


919, 


784, 215 Mich. 112; Rothschild v. 
Dickinson, 134 N.W. 1035, 169 Mich. 
200; Everts vy. Everts, 45 N.W. 88, 


9929 


oad. 


80 Mich. 


Minn.—Whittaker v. Meeds, 178 N. 
W. 597, 146 Minn. 160; Thompson vy. 
Conant, 53 N.W. 1145, 52 Minn. 208. 


Mo.—Cornwell v. Wulff, 50 S.W. 439, 
148 Mo. 542, 45 L.R.A. 53; Pugh v. 
Hays, 21 S.W. 23, 113 Mo. 424; Rector 
y. Dalby, 71 S.W. 1078, 98 Mo.App. 

Newton v. Rebenack, 90 Mo.App. 
650. 


N.Y.—Verdin v. Slocum, 71 N.Y. 
345 [rev 9 Hun 150]; Woodgate v. 
Fleet, 64 N.Y. 566 [rev 8 Hun 619]; 
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most express words of trust are used,®7 no estate or 
interest passes to the trustee®® other than at most 
a mere naked legal title which may be terminated 
upon application to the court by the cestui que 


Beekman v. Bonsor, 23 N.Y. 298, 575, 
80 Am.D. 269; Sinnott v. McLaughlin, 
190 N.Y.S. 828, 198 App.Div. 630; 
In re Cooney, 98 N.Y.S. 676, 112 App. 
Div. 659 [aff 100 N.Y.S. 1111, 115 App. 
DIV eS 9 Ow (att BOO NG ris LALO mon. sING Ns 
546)]; Beck v. McGillis, 9 Barb. 35; 
Dyett v. Central Trust Co., 19 N.Y.S. 
19, 64 Hun 635 [aff 35 N.H. 341, 140 
N.Y. 54]; Jarvis v. Babcock, 5 Barb. 
139; In re Bleckwehl’s Will, 142 N.Y. 
S. 449, 80 Mise. 468; Parks v. Parks, 
9 Paige 107; De Peyster v. Clendin- 
ing, 8 Paige 295 [aff 26 Wend. 21]. 

N.C.—Perkins v. Brinkley, 45 S.EH. 
SAT, 133° NO. 154: 


N.D.—Smith v. Security L. & T. 
Co, ‘79 NW. 981, 8 N.D. 451. 


Ohio.—Mook v. Akron Savings & 
Loan Co., 101 N.H. 278, 87 OhioSt. 273; 
Kiefer v. Bard, 8 Ohio N.P.N.S. 377. 


Pa.—In.re Buch’s Hstate, 122 A. 239, 
Zo wel Sos GAR ov. Liggett, 9.2. 2A. 
202, 246 Pa. 246; McCormick v. Syph- 
er, 8d A. 1096, 238 Pa. 185;. Kinsel. v. 
Ramey, 87 Pa. 248; Dodson v. Ball, 
60 Pa. 492, 100 Am.D. 586; Barnett’s 
Appeal, 46 Pa. 392, 86 Am.D. 502; Ro- 
drigue’s Appeal, 15 A. 680, 1 Mon. 59; 
St. Luke’s Church’s Appeal, 1 Walk. 
283;, Vaux, Vv. Parke; 7 Watts&S. 19; 
Owens v. Naughton, 23 Pa.Super. 639; 
Townsend v. Frost, 10 Pa.Dist.&Co. 


665; Hughes’ Estate, 3 Pa.Dist.&Co. 
286; Wetzel v. Carothers, 30 Pa.Dist. 
185; Litzenberg v. Wright, 11 Montg. 
Co. 99; Shallcross’ Estate, 13 Phila. 


374; In re Lutton, 26 Pittsb.Leg.J.N.S. 
255, 43 Pittsb.Leg.J. 255. 

R.I.—Goodgeon y. Stuart, 
6705-50. 6: 

S.C.—Simms y. Buist, 30 S.E. 400, 
52 S.C. 554; Cleary v. McDowall, 25 
S.C.L. 189; Lamar v. Simpson, 18 S.C. 
Eq. 71, 42 Am.D. 345. 

Tenn.—Turley v. Massengill, 7 Lea 
Roos 

Tex.—Moore y. Waco, 20 S.W. 61, 85 
Tex. 206; Brown v. Harris, 27 S.W. 
45, 7 Tex.Civ.App. 664. 


Utah.—Schenck y. Wicks, 65 P. 732, 
23 Utah 576; Henderson vy. Adams, 48 
Pw oo8,) Low tah 30: 

Vt.—Atkins v. Atkins, 41 A. 503, 70 
Wits DOS: 

Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986; Han- 
nig v. Mueller, 52 N.W. 98, 82 Wis. 
235; Sullivan v. Bruhling, 29 N.W. 
211, 66 Wis. 472; Riehl v. Bingenheim- 
er, 28 Wis. 84; Goodrich v. Milwaukee, 
24 Wis. 422. 

[a] Conveyance in anticipation of 
lawsuit.—A. deed to hold the title in 
trust for the grantor because he an- 
ticipates a lawsuit creates only a pas- 
sive or dry trust. Warner y. Tullis, 
218 N.W. 575, 206 Lowa 680. 


Purposes for creation of trust gen- 
erally see supra § 

“Simple,” “passive,” or “dry” trust 
defined see supra § 16. 


Gite eller ive Ee aon ee Sade Ls 
Colo.App. 509; Silverman vy. Kristu- 
fek, 44 N.E. 430, 162 Ill. 222; Kirkland 
v. Cox, 94 Ill. 400. 


68. Ala.—Wilkinson v. May, 69 Ala. 
oe Tindal Ws Drake, (bil Ala. 45745 
Berry v. Wooddy, 77 So. 942, 16 Ala. 
App. 348 [cert den 78 So. 988, 201 Ala. 
698]. 

Ill.—MecNair v. Montague, 103 N.B. 
450, 260 Ill. 465; Drake v. Steele, 89 
N.E. 1018, 242 Ill. 301; Silverman vy. 
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trust. 


Kristufek, 44 N.E. 430, 162 Ill. 222; 
O’Melia v. Mullarky, 17 N.E. 36, 124 
Ill. 506; Kellogg v. Hale, 108 Ill. 164; 
Witham v. Brooner, 63 Ill. 344. 


Me.—Dixon v. Dixon, 124 A. 198, 123 
Me. 470. 


Mich.—Woolfitt v. Histed, 175 N.W. 
286, 208 Mich. 308; Rothschild v. 
Dickinson, 134 N.W. 10385, 169 Mich. 
200; Everts v. Everts, 45 N.W. 88, 80 
Mich. 222; Burdeno v. Amperse, 14 
Mich. 91. 

Minn.—Thompson y. Conant, 53 N. 
W. 1145, 52 Minn. 208. 


N.Y.—Wainwright v. Low, 30 N.H; 
WAC LaghoiN Ve, lolloe IOSClwWa: sea cChaez6 
N.E. 467, 125 N.Y. 427; Chamberlain 
Ve (Raylore 105: N.Y. 135, 1) NB ozo, 
Verdin v. Slocum, 71 N.Y. 345; Wood- 
gate v. Fleet, 64 N.Y. 566; Manice v. 
Manice, 43 N.Y. 303 [mod 1 Lans. 
348]; Beekman vy. Bonsor, 23 N.Y. 
298, 575, 80 Am.D. 269; Gridley v. 
Gates, 240 N.Y.S. 260, 228 App.Div. 
579; Adams y. Adams, 100 N.Y.S. 145, 
114 App.Div. 390 [aff 80 N.E. 1104, 
187 N.Y. 547]; In re Cooney, 98 N.Y.S. 
676, 112 App.Div. 659 [aff 100 N.Y.S. 
1111, 115 App.Div. 895 (aff 80 N.E. 
LOT, Lot INuY., 546) lie Matterny of be 
Rycke, 91 N.Y.S. 159, 99 App.Div. 596; 
Jarvis v. Babcock, 5 Barb. 139; Fish 
vy. Deady, 215 N.Y.S. 374, 127 Misc. 
332; In re Bleckwehl’s Will, 142 N.Y. 
S. 449, 80 Mise. 468; In re England's 
Will, 127 N-Y-S.. 881, 69 Mise, 523.5 
Ludlow v. Rector, etc., of St. John’s 
Church, 124 N.Y.S. 75, 68 Misc. 400 
{rev on other grounds 130 N.Y.S. 679, 
144 App.Div. 207, reh den 130 N.Y.S. 
1118, 145 App.Div. 940]; Cutler v. 
Winberry, 160 N.Y.S. 712 [aff 166 N.Y. 
SS? 627, 1790 App. Div, 220 Ico Boynron 
v. Hoyt, 1 Den: 53; Parks v. Parks, 
9 Paige 107. 

N.D.—Smith v. Security L. & T. Co., 
79 N.W. 981, 8 N.D. 451. 

S.C.—Welborn vy. Holder, 141 S.E. 
448, 143°S:C.. 277; Wazzell vy. Horn, 51 
S.E. 253, 71'S.C. 426. 

‘Tenn.—Whittle Springs Co. v. John- 
son, 2 Tenn.Civ.A. 324. 


Wis.—Hannig v. Mueller, 52 N.W. 
98, 82 Wis. 235; Skinner v. James, 35 
N.W. 37, 69 Wis. 605; Smith v. Ford, 
2 N.W. 184, 4 N.W. 462, 48 Wis. 115; 
Ruth v. Oberbrunner, 40 Wis. 238; 
Goodrich v. Milwaukee, 24 Wis. 422; 
White v. Fitzgerald, 19 Wis. 480. 


Eng.—Tutball v.. Medlicott, 52 J.P. 
59. 


[a] Failure to execute passive 
trust.—A failure to execute a naked 
and passive power, or trust, would not 
defeat or impair the estate in, or titles 


to, land. Kidd vy. Cruse, 76 So. 59, 200 
Ala. 283. 
[b] Where beneficiary is trustee of 


passive trust, title passes free of the 
trust. Somers v. O’Brien, 281 P. 888, 
129 Kan. 24. 

{c] Applicability to trust in writ- 
ing.—Real Prop. L. § 98, providing 
that, if a deed or devise is made to 
one person to the use of, or in trust 
for, another, no estate or interest le- 
gal or equitable, vests in the trustee 
and that such statute should not ex- 
tend to trusts arising or resulting by 
implication of law, is applicable only 
where the trust is declared in writing. 
Gabler v. Gabler, 193 N.Y.S. 500, 118 
Misc. 5384. 

Trusts with unauthorized purpose 
taking effect as powers see supra 
§ 28. 


» i 


[§ 269. 


Of this nature is a trust merely to the 
use and benefit of a named beneficiary or beneficia- 
ries, the only duty of the trustee being to hold the 
title, no trust being specified,’® or one under which 


69. Ala.—Kidd y. Cruse, 76 So. 59, 
200 Ala. 283. 

Cal.—Ringrose vy. Gleadall, 
407, 17 Cal.App. 664 

Ky.—Osgood’s Ex’x v. Gleason, 16 
S.W.(2d) 782, 229 Ky. 116; Common- 
wealth v. Louisville Public Library, 
152 S.W. 262, 151 Ky. 420. 


Neb.—Flanagan v. Olderog, 226 MN. 
W. 316, 118 Neb. 745; Hill vy. Hill, 132 
pene 738, 90 Neb. 43, 38 L.R.A.N.S. 
198. 

Ohio.—Lodge v. Weaver, 28 
Cin Gt 4592: 

Or.—Coston v. Portland Trust Co., 
218 P. 586, 282 Ger 442 WoO rele 
ears, v. Hunter, 162 FP. 964, 83 Or. 


Veale 121, 


Ohio 


Pa.—In re Buch’s Estate, 122 A. 239, 
208) Pan dss. 


See Taylor v. Taylor, 9 R.I. 119 
(holding that the legal estate could 
not be taken from a testamentary 
trustee by the statute of uses contrary 
to the testator’s intention, but that 
the trustee, not being charged with 
any active trust or duty, could be re- 
quired to convey the legal title to the 
cestui que trust). 


[a] Thus the beneficial owner of 
an automobile, who had created a dry 
trust for no fixed period, incurred no 
legal liability to the estate of the 
trustee by selling it after his death 
and converting it to her own use. 
Osgood’s Ex’x v. Gleason, 16 S.W. (2d) 
782, 229 Ky. 116. 

Termination of passive trusts by 
court decree see supra §§ 128-132. 

70. Ala.—Huntington v. Spear, 30 
So. 787, 1381 Ala. 414; Webb v. Craw- 
ford, 77 Ala. 440; Tindal yv. Drake, 
51 Ala. 574. 

Colo.—Teller y. Hill, 72 P. 811, 18 
Colo.App. 509. 


Ga.—Bowman v. Long, 26 Ga. 142. 
Ill.—Palmer y. City of Chicago, 93 
N.E. 765, 248 Ill. 201; Drake v. Steele, 


89 N.E. 1018, 242 Ill. 301; Kirkland v. 
Cox, 94 Ill. 400. 


Md.—Brown v. Reeder, 71 A. 417, 
108 Md. 653. 


Mich.—HEverts v. Everts, 45 N.W. 88, 
80 Mich. 222. 


Miss.—Van Vacter v. McWillie, 31 
Miss. 563. 

Mo.—Jones v. Jones, 123 S.W. 29, 
223 Mo. 424, 25 L.R.A.N.S. 424; Car- 
ter v. Long, 81 S.W. 162, 181 Mo. 701. 


Neb.—Flanaganv. Olderog, 226 N. 
W. 316, 118 Neb. 745. 


N.J.—Melick y. Pidcock, 15 A. 3, 44 
N.J.Eq. 525, 6 Am.S.R. 901. 


N.Y.—Syracuse Say. Bank y. Hold- 
en, 11) N. Ee: 950" 105 NY. 41/52" Rawe 
son vy. Lampman, 5 N.Y. 456; Poppen- 
husen v. Poppenhusen, 133 N.Y.S. 887, 
149 App.Div. 307 [aff 125 N.Y.S. 269, 
68 Misc. 548]; Scheer v. Long Island 
Ri CoG LL INGYES. M690 Ta Asp palbave 
267; Matter of Cooney, 98 N.Y.S. 676, 
112 App.Div. 659, 115 App.Div. 895, 
100 N.Y.S. 1111 [aff 80 N.H. 1107, 187 
N.Y. 546]; People vy. Stock Brokers’ 
Bldg. Co., 2. N.Y.S. 1137 -49| Hun’) 349 
[aff 20 N.E. 414, 112 N.Y. 670]; Ja- 
coby v. Jacoby, 94 N.Y.S. 260, 47 
Misc. 427 [aff 100 N.Y.S. 1122, 113 App. 
Div. 918, aff 80 N.B. 676, 188 N.Y. 
124]; La Grange y. L’Amoureux, 1 
Barb.Ch. 18. 


N.D.—Smith v. Security L. & T. Co., 
79 N.W. 981, 8 N.D. 451. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 269] 


the trustee has no power of control or disposition, 
the sole use and control being in the beneficiary,!+ 
or a conveyanee of land in trust for purchasers,’? 
or a trust for a married woman’s separate estate, 
where the statute makes the wife as to her separate 
estate a feme sole, there being thus nothing left for 
Likewise, trusts have been held 
to be passive where the only duty was to permit the 
beneficiary to receive the rents and profits,’* or 


the trustee to do.73 


Pa.—Keyser’s Appeal, 57 Pa. 236; 
Arnold’s Appeal, 6 A. 751, 4 Pa.Cas. 
126; Long v. Barnet, 14 Pa.Dist.&Co. 
245; Harrisburg First Baptist Church 
v. Pennsylvania Baptist State Mission 
Soc.,:15 Pa.Co. 332. 


S.cC.—Mims v. Machlin, 30 S.E. 585, 

. 6; Foster v. Glover, 24 S.E. 

370; 46° S:C. 522; \lLamar vy. Simpson, 
18 S.C.Eq. 71, 42 Am.D. 345. 


Tenn.—Ellis v. Fisher, 3 Sneed 231, 
65 Am.D. 52; Hughes v. Farmers’ 
Sav., ete., Assoc., (Ch.A.) 46 S.W. 362. 


Tex.—Brown v. Harris, 27 8.W. 45, 
7 Tex.Civ.App. 664. 


Utah.—Henderson vy. Adams, 48 P. 
398, 15 Utah.30: 


Va.—Sims v. Sims, 27 S.H. 436, 94 
Va. 580, 64 Am.S.R. 772. 


Wis.—Schumacher y. Draeger, 119 
N.W. 305, 137 Wis. 618; Hannig v. 
Mueller, 52 N.W. 98, 82 Wis. 235; 
Riehl v. Bingenheimer, 28 Wis. 84. 


Eng.—Austen y. Taylor, 1 Eden 361, 
28 Reprint 725; Broughton v. Lang- 
ley, 2 Ld.Raym. 873, 92 Reprint 84, 
2 Salk. 679, 91 Reprint 577; Williams 
v. Walters, 14 M.&W. 166, 153 Reprint 
676. 


[a] Thus (1) a bequest of person- 
al property to certain individuals in 
trust for the use and benefit of a cor- 
poration, for the purpose of having 
masses and prayers said for the ben- 
efit of testatrix’s soul, went to the cor- 
poration and not to the individuals. 
Matter of Cooney, 98 N.Y.S. 676, 112 
App.Div. 659, 115 App.Div. 895, 100 
INDY: S) dl iia fis 0 IN-Bs 1:1:0'7,6 187 EN 
546]. (2) Where the owner of land 
invested his daughter with the entire 
beneficial interest in the land and de- 
clared in effect that he held the legal 
title in trust for her, the trust was a 
passive one and the operation of the 
statute of uses passed the legal title 


to her. Neal v. Bryant, 235 S.W. 1075, 
291 Mo. 81. 
{b] Patent to mayor of city in 


trust for the city, where the city has 
charter power to take and convey ab- 
solute title, creates a mere naked pas- 
sive trust, and the beneficial use and 
possession vest at once and absolutely 
in the city itself under the statute of 
uses. Morgan v. Rogers, 79 F. 577, 
25 C.C.A. 97 [error dism 173 U.S. 702, 
19 ‘S.Ct. 879, 43 L.Ed. 1185]. 

[ec] Rule against perpetuities.—A 
deed to the grantee “and his heirs” in 
trust for the benefit of the grantor for 
life and thereafter for the benefit of 
her son and his heirs forever did not 
violate the rule against perpetuities, 
since the use was vested by operation 
of the statute of uses. Brown Vv. 
Reeder, 71 A. 417, 108 Md. 653. 


712 end: ——Stroups we wotlOup, oo IN. 
E. 864, 140 Ind. 179, 27 L.R.A. 523; 
Myers v. Jackson, 34 N.E. 810, 135 
Ind. 136; Allen y. Craft, 9 N.H. 919, 
109 Ind. 476, 58 Am.R. 425. 


Minn.—Farmers’ Nat. Bank v. Mor- 
an, 14 N.W. 805, 30 Minn. 165. 

N.Y.—Lewis v. Howe, 72 N.Y.S. 851, 
64 App.Div. 572 [aff 66 N.H. 975, 1101, 
174 NGY. 40M. 

N.C.—Hallyburton v. Slagle, 41 S.E. 
877, 130 N.C. 482; Johnson v. Blake, 
32 S.E. 397) 124 N-C: 106. 
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given to trustees 


Wis.—Tyson v. Tyson, 71 N.W. 94, 
96 Wis. 59. 


[a] Thus (1) a conveyance in trust 
of real estate, which imposed no duty 
to act in any respect on the trustee, 
and gave the beneficiary the right to 
use, occupy, and enjoy the property 
without accounting to anyone, created 
a passive trust. Hallyburton v. Sla- 
S16) HAP SHEN, Sits LOO IN. Cw 452008 ae) 
Where a father purchased land and 
caused it to be conveyed to his son 
subject to a life estate in the father, 
who retained the power of disposition 
and management, and reserved the 
proceeds of any sale which he might 
direct to his own use, the land to go 
upon his death to his children, the 
title to the land vested in the father. 
Stroup v. Stroup, 39 N.E. 864, 140 Ind. 
179, 20 ERA, 523% 


72. Wilkinson y. May, 69 Ala. 33. 
73 See supra § 268. 


74 I1l.—Meachami v. Steele, 93 Ill. 
135; Witham vy. Brooner, 63 Ill. 344. 


Md.—Ware v. Richardson, 3 Md. 
505,056 AmeD» e762. 


Minn.—¥Farmers’ Nat. Bank v. Mor- 
an, 14 N.W. 805, 30 Minn. 165. 

Mo.—Pugh v. Hays, 21 S.W. 23, 113 
Mo. 424. 

N.H.—Tappan’s Appeal, 55 N.H. 
317; Upham v. Varney, 15 N.H. 462. 


N.Y.—Wendt v. Walsh, 58 N.E. 2, 
en 154; Verdin v. Slocum, 71 N. 


Pa.—Barnett’s Appeal, 46 Pa. 392, 
86 Am.D. 502; Kay v. Seates, 37 Pa. 
31, 78 Am.D. 399. 


oo ee v. McDowall, 25 S.C.L. 


Eng.—In re Tanqueray-Willaume, 
20 Ch.D. 465; Doe v. Homfray, 6 A. 
&E. 206, 1 N.&P. 401, 33 E.C.L. 127, 
112 Reprint 78; Warter v. Hutchin- 
son, 1 B.&C. 721, 3 D.&R. 58, 5 Moore 
C.P. 143, 8 H.C.L. 304, 107 Reprint 264; 
Say ve sOmes,. Ss) bro.e.C, 13s “1 Rie- 
print 1212, 1 Eq.Cas.Abr. 383, 2i Re- 
print 1212; Right v. Smith, 12 East 
455, 104 Reprint 178; Broughton v. 
Langley, 2 Ld.Raym. 873, 92 Reprint 
84, 2 Salk. 679, 91 Reprint 577; Greg- 
ory v., Henderson, 4 Taunt.).772.. 128 
Reprint 534; Doe v. Biggs, 2 Taunt. 
109, 127 Reprint 1017. But see Play- 
ford v. Hoare, 3 Y.&J. 175, 148 Re- 
print 1141 (where it was held that the 
beneficiary for life in such a trust 
with remainder to her heirs could not 
convey a good legal title). 

[a] Duty to permit beneficiary to 
use land.—The fact that the trustee 
is to permit the beneficiary to use and 
occupy the land does not impose any 
duty on him to avoid the statute of 


uses. Breeden v. Moore, 64 S.E. 604, 
82 S.C. 534. 
75. Hamlin vy. Mansfield, 33 A. 788, 


88 Me. 131; Fisher v. Fisher, 217 S.w. 
845, 203 Mo.App. 45; In re Kelly, 28 
Pa.Dist. 87; Keyser’s Est., 6 Pa.Dist. 
181, 19 Ba.Co. 1364; Hemphill’s Hst., 
5 Pa.Dist. 690, 18 Pa.Co. 527. 


{a] Illustration.—Where a_ will 
provided that all moneys made pay- 
able to the several legatees should be 
paid by the executor to a trustee, and 
the trustee’s only duty was to receive 
the money and immediately pay it 
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merely to receive money and pay it over to the bene- 
ficiary,’* or to pay the taxes if the beneficiary fails 
to do so,7® or to give notice to the life beneficiary 
after forfeiture of the estate to the remainderman.*? 
An active trust may become passive when the pur- 
pose of its creation has been fulfilled or the trustee 
has no further duty to perform,’® in which case the 
trustee’s estate ceases.*® 


Thus, where an estate is 
in trust to pay the income to a per- 


over to the several donees, it was 
proper for the executor to ignore the 
trust and pay the legacies directly to 
the beneficiaries. Hamlin v. Mans- 
field, 33 A. 788, 88 Me. 131. 


76, & Jones”? vil Sones, 123) Swe 2293 
223 Mo. 424, 25 L.R.A.N.S. 424. 


77. Newcomb vy. Masters, 122 N.E. 
Soy 2S LLL 26s 


78. U.S.—Speed v. St. Louis, ete., 
Co.,.—8.G 5. 235503 Om CiClAc was 


Ga.—Adams v. Guerard, 29 Ga. 651, 
76 Am.D. 624. 


Tll.—Tucker v. Tucker, 
609, 308 Ill. 371. 


Md.—Potomac Lodge No. 31, I. O. 
O. F. v. Miller, 84 A. 554, 118 Md. 405; 
Numsen v. Lyon, 39. A. 538,.87 Md. 
31; Owens v. Crow, 62 Md. 491. 


Mo.-—Glasgow v. Missouri Car & 
Foundry Co., 129 S.-W. 900, 229 Mo. 
585; Speed v. St. Louis Merchants’ 
Bridge Terminal R. Co., 63 S.W. 393, 
163 Mo. 111; Rector v. Dalby, 71 S.W. 
1078, 98 Mo.App. 189. 

N.J.—Zelley v. Zelley, 136 A. 738, 
101 N.J.Eq. 37; Kronson v. Lipschitz, 
60 A. 819, 68 N.J.Eq. 367. 


N.C.—-Hayden v. Hayden, 100 S.E. 
515, 178 N.C. 259; Springs v. Hopkins, 
88 S.E. 774, 171 N.C. 486; Johnson v. 
Prairie, 91 N.C. 159. 

Eng.—Doe v. Nicholls, 1 B.&C. 336, 
2 D.&R. 480, 8 E.C.L. 144, 107 Reprint 
125; Doe v. Simpson, 5 Hast 162, 102 
Reprint 1031. 

[a] Death of all beneficiaries of a 
trust in realty, the terms of which re- 
quired the trustee to convey to the 
grantor or his heirs upon the joint re- 
quest of the beneficiaries, was held to 
render it a simple trust, subject to 
the statute of uses. Warren v. War- 
ren, 96 A. 1006, 85 N.J.Eq. 346, 589. 

Sy ae of trust see supra §§ 124— 
1 Oe 

79. Ala.—Schaffer v. Lavretta, 
Ala. 14 

Ky.—Smithwick v. Wintersmith, 14 
Swi 354; D2 Ky. by 380: 

Md.—Brown v. Reeder, 71 A. 417, 
108 Md. 653; Graham v. Whitridge, 57 
A. 609, 58 A. 36, 99 Md. 248, 66 L.R.A. 
408; Numsen v. Lyon, 39 A. 533, 87 
Md. 31; Abell v. Abell, 23 A. 71, 25 A. 
389, 75 Md. 44. 

Mo.—Glasgow v. Missouri Car & 
Foundry Co., 129 S.W. 900, 229 Mo. 
585; Rector v. Dalby, 71 S.W. 1078, 98 
Mo.App. 189. 


N.Y.—Irving v. De Kay, 9 Paige 
521 [aff 5 Den. 646]; Parks v. Parks, 
9 Paige 107; In re Dekay, 4 Paige 403. 

N.C.—Lee v. Oates, 88 S.E. 889, 171 
N.C. 717, Ann.Cas. 1917A 514; Springs 
v. Hopkins, 88 S.H. 774, 171 N.C. 486. 


RS 


139 N.E. 


57 


Pa.—Harris’ Estate, 3 Phila. 326: 
Crosby v. Davis, 4 PaL.J: 193, 2 
Clark 408. 


Tenn.—Temple v. Ferguson, 72 S. 
W. 455, 110 Tenn. 84, 100 Am.S.R. 791. 

Eng.—Doe v. Simpson, 5 Hast 162, 
102 Reprint 1031; Heardson vy. Wil- 
liamson, 1 Keen 33, 15 Eng.Ch. 33, 48 
Reprint 218; Morrant v. Gough, 7 B. 
&C. 206, 1 M.&R. 41, 14 B.C.L. 98, 108 
Reprint 700; Collier v. McBean, 34 
Beav. 426, 55 Reprint 700. But see 
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son for life and at his decease merely to hold the 
same for the use of other named persons, the trust 
ceases upon the death of the life tenant, because 
its purposes have been accomplished ;*° and similar- 
ly, a trust for the sole benefit of children, under which 
the trustees ave charged with no functions except 
to hold the property for the children, becomes, at 
the maturity of the children, a dry trust.*? 


Conveyance by trustee of passive trust. A trustee 
of a passive trust cannot convey title to the trust 
property without the consent of the beneficiary,*? 
unless the deed to the trustee does not disclose the 
cestui que trust.%? 


[§ 270] c. Descent of Estate on Death of Bene- 
ficiary.*+ It has been held that, upon the death of 
the beneficiary without heirs, where there is no re- 
version to the grantor, the trustee will take the whole 
estate;** but there is other authority holding that 
under such circumstances the trust estate will es- 
cheat to the state.** 


Interest of beneficiary in a resulting trust in lands 
descends to his heirs.87 


[§ 271] d. Effect of Invalidity of Use or Trust. 
If an attempted trust is invalid, the property is un- 
affected and remains as part of the grantor’s estate,** 


Darker v. Darker, 2 L.J.Hxch.Eq. 22(Harris, 27 S.W. 
(holding that an estate created for] 664. 


the purpose of certain trusts remains [al 
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Effect of conveyance without 


T8§ 269-272 


and title is not conferred on the trustee,*® or on the 
beneficiary ;°° but where the consideration for the 
trust has been paid by the beneficiaries, title has 
been held to vest in them;®! and, under a statute 
in which a grant in trust to convey lands is not a 
purpose for which an express trust is authorized, 
although it may be a power in trust,®? the title to 
the property vests in the person to whom convey- 
ance 1s divected.** 

[§ 272] 2. Extent of Estate or Interest of Trus- 
tee—a. In General. Where the use is executed, the 
trustee takes no estate or interest;9* but where the 
use is valid and not executed, he is vested with the 
legal title,?® and at law the legal estate in the trus- 
tee possesses the same properties, characteristics, 
and incidents as if he were the absolute owner;°° 
but there is authority which terms the trustee as 
merely a depositary of the legal title,?? and his es- 
tate but a power that may be exercised.°* Some 
statutes provide that the trustee shall take both the 
legal and equitable title and the beneficiary only the 
right to enforce the performance of the trust,” and 
under such or similar statutes the trustee is vested 
with the whole estate, subject to the execution of the 
trust.1. The vesting of title in the trustee is not 
affeeted by a reservation by the settlor of the pow- 


7 Tex.Civ.App. |190 App.Div. 578; Skidmore v. Gueu- 


tal, 128 N.Y.S. 402, 143 App.Div. 407. 
92. 


vested in the trustees, so long as any 
object of the trust may spring up, 
although for the present all the pur- 


poses of the trust have been satis- 
fied). 
{a] Bule applied.—Where real es- 


tate is given to trustees to pay the 
income to a person for life and at his 
death to hold the same for the use of 
other named persons upon the death 
of the life tenant, the statute of uses 
executes the use and vests legal title 
in the party to whom the estate was 
limited at the expiration of the life 
estate. Galard v. Winans, 74 A. 626, 
111 Md. 434. 

Estate in beneficiary when trust be- 
comes passive see supra §§ 266, 267. 


sO. Bearn v. Winans, 74 A. 626, 111 
Md. 484; Lee v. O’Donnell, 52 A. 979, 
95 Md. 538; Hooper v. Felgner, 30 A. 
911, 80 Md. 262; Long v. Long, 62 Md. 
33; Simonds v. Simonds, 85 N.E. 360, 
199 Mass. 552,19 L.R.A.N.S. 686; Carr 
v. Richardson, 32 N.®. 958, 157 Mass. 
576; Morgan v. Mgore, 3 Gray (Mass.) 
319; Embury v. Sheldon, 68 N.Y. 227, 
2 Abb.N.Cas. 404; Kenrick v. Beau- 
clerck, 3 B.&P. 175, 127 Reprint 96. 


[a] Tustration.—Where  testa- 
mentary trustees were charged with 
active duties in respect of the trust 
fund during the life of a certain life 
tenant, and the will declared that 
they should continue to hold the fund 
“to and for’ such persons as the life 
tenant might by her will appoint, 
there was a mere naked trust after 
the death of the life tenant, and the 
statute of uses converted the estate 
into a legal one. Graham v. Whit- 
ridge, 57 A. 609, 58 A. 36, 99 Md. 248, 
66 L.R.A. 408. 


gl. Fleck v. Ellis, 87 S.E. 1055, 144 
Ga. 732; Ottomeyer v. Pritchett, 77 
SWiwO2,0 LS. Moye LOO; a Darling v. 


Witherbee, 90 A. 751, 36 R.I. 459; Hud- 
son v. Leathers, 139 S.E. 196, 141 S.C. 
32. 

82. Smith v. Security L. & T. Co.,. 
79 N.W. 981, 8 N.D. 451; McCreary v. 
Bomberger, i1 Pa.Co. 68; Brown y. 


consent.—If the trustee should, with- 
out the consent or authority of the 
beneficiary, execute a deed to a third 
person, while the legal title would 
pass to his grantee, it would not con- 
vey the title of the beneficiaries, and 
the grantee would hold as trustee for 
them, as did his grantor. Brown v. 
Harris, 27 S.W. 45, 7 Tex.Civ.App. 664. 


8S. Auten v. City Electric St. R: 
Co. 104°. 395. 


Right of beneficiary to follow prop- 
erty purchased in good faith see infra 
§§ 911-924. 


&4. Descent of estate on death of 
trustee see infra §§ 495-504. 


tha Gill v. Logan, 11 B. Mon. (Ky.) 


"g6. Matthews v. Ward, 10 Gill & J. 
(Md.) 443. 


Property subject to escheat gener- 
ally see Escheat §§ 3-5. 


87. Shackelford vy. Elliott, 70 N.E. 
TA5 ni 209) TIS s3- 


88. In re Aldersley’s Estate, 163 
P. 206, 174 Cal. 366; Bailey v. Buffalo 
Loan, Trust & Safe Deposit Co., 107 
N.B: 10438, 213. N.Y. 525; Simpson v: 
King, 33 N.C. 377; Holmes vy. Walter, 
95 N.W. 380, 118 Wis. 409, 62 L.R.A. 
986. 


{a] Passive trust not invalid.— 
The fact that a provision of a will 
created a passive trust did not in- 
validate such provision, and the tes- 
tator’s property did not pass to his 
heirs but to the beneficiary of the 
passive trust. In re Bleckwehl’s Will, 
142 N.Y.S. 449, 80 Misc. 468. 


89. Bailey v. Buffalo Loan, Trust 
& Safe Deposit Co., 107 N.I. 1043, 213 
N.Y. 525; Skidmore y. Guental, 128 N. 
Y.S. 402, 143 App.Div. 407; Washburn 
v. Acome, 131 N.Y.S. 963, 74 Misc. 
suse 136 N.Y.S, 1150, 151 App.Div. 
948]. 

90. In re Aldersley’s Estate, 163 P. 
206, 174 Cal. 366; Adams y. Perry, 43 
Niven’ sae 


91. Bryant v. Shaw, 180 N.Y.S. 301, 


Purposes for which trust may 
be created see supra §§ 26-28. 


93. Cutler v. Winberry, 166 N.Y.S. 
627%, 179 App.Div. 221 [aff 160 N.¥.S. 
712]; Washburn v. Acome, 131 N.Y.S. 
968, 74 Misc. 301 [aff 136 N.Y.S. 1150, 
151 App.Div. 948]. 


94 See supra §§ 267, 269. 
95. See supra § 266. 


96. Schmidt y. Kellner, 138 N.E. 
604, 307 Tl. 331 [aff 225 Tll.App. 501} 
Be v. Hinck, 123 N.E. 273, 28 
TITS: 


97. Southern Pine Lumber Co. v. 
Arnold, (Tex.Civ.App.) 139 S.W. 917, 
1167; Arnold vy. Southern Pine Lnm- 
ber Co., 123 S.W. 1162, 58 Tex.Civ. 
App. 186. 


38. Arnold v. Southern Pine Lum- 
ber Co., supra. 


99. See statutory provisions. 


1. Culbertson v. H. Witbeck 

8 S.Ct. 1136, 127 U.S. 336, 35 Ls 
134; Southern Pac. R. Co. y. Doyle, 
11 F. 253, 8 Sawy. 60; In re Troy’s 
Estate, 3 P.(2d) 930, 214 Cal. 53: Lev- 
iston vy. Tonningsen, 299 P. 724, 212 
Cal. 656; In re Heywood, 82 P. 755, 
148 Cal. 184; In re Dolan’s Estate, 21 
P. 545, 79 Cal. 65; Cutter v. Hardy, 
48 Cal. 568; Houghton v. Pacific 
Southwest Trust & Savings Bank, 295 
P. 1079, 111 Cal.App. 509; Finnie vy. 
Smith, 257_ BP. 866, 83 Cal.App. 707: 
Craven v. Dominguez Estate Co., 237 
P. 821, 72 Cal.App. 713: Townshend 
v. Frommer, 26 N.E. 805, 125 N.Y. 446, 
26 Abb.N.Cas, 441; Bennett v. Gar- 
lock, 79 N.Y. 302, 35 Am.R. 517 [rev 
10 Hun 328]; Embury vy. Sheldon, 68 
N.Y. 227, 2 Abb.N.Cas. 404: Blake v. 
Mattern, 174 N.Y.S. 556, 186 App. Div. 
488; Hegstad v. Wysiecki, 165 N.Y. 
S. 898, 178 App.Div. 733; McCosker vy. 
Brady, 1 Barb.Ch. 329 [aff 1 N.Y. 214, 
1 How.A.Cas. 480, 4 How.Pr. 291, 3 
Den. 610]; Marx v. McGlynn, 4 Redf. 
Surr. 455 [aft 25 Hun 449 (aff 88 N. 
Y. 357)]; In re Vance, 227 P. 881, 102 
Okl. 129. 


[a] Only lands embraced in trust 


8 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 272-274] 


er to terminate the trust,? or to control investments 
and the fact that the 
trustee cannot sell without consent of the bene- 
ficiary does not destroy his power of disposition so 
as to deprive him of the legal title.+ 
has no superior rights in regard to the property than 
his grantor,® and any circumstance that operates 
against the grantor would bar the claims of the trus- 
The trustee may convey the interest which 
he may have individually in the subject matter of 
but he must not substitute another in 
his place as trustee without the consent of those 
The trustee cannot hold a legal title to 
an estate or fund the absolute title of whieh i is vested 


under certain cireumstances,* 


tee.® 
the trust,7 
interested.’ 


in another. 


Beneficial interest. If a deed is expressly and ex- 
clusively intended to create a trust, it confers upon 
the trustee no beneficial interest,1° and after a trust 


has terminated the trustee cannot 


included.—Such a statute refers only 
to the trust estate and not to an in- 
terest in the lands not embraced in 
the trust. Losey v. Stanley, 42 N.E. 
8, 147 N.Y. 560; Stevenson v. Lesley, 
70 N.Y. 512 [—_mod 9 Hun 637 (mod 49 
How. Pra 229) 1: 

[b] Equitable right follows legal 
title.—Transfer of title to land to a 
trustee carries with it an equitable 
right. Security Trust & Savings Bank 
v. Southern Pac. R. Co., 3 P.(2d) 1015, 


214 Cal. 81. 
[ec] Rule applied.—Where trust 
property consisting of a mortgage 


was delivered to the _ beneficiary’s 
widow on his death, the widow was 
not estopped to enforce the mortgage 
by a secret agreement between the 
beneficiary and the mortgagor, and 
any claims of the latter should have 
been presented against the benefi- 
ciary’s estate. Lally v. Kuster, 192 
78, 48 Cal.App. 355. 


mm JONES, Ve Clifton, 101 tS." '225, 
25 L.Ed. 908; Keck v. McKinstry, 221 
N.W. 851, 206 Iowa 1121; Seaman v. 
Harman, 78 N.E. 301, 192 Mass. 6; 
City of St. Albans v. Ay ery, 114 A. 31, 
95 Vt. 249 [cert den 42 S.Ct. 51, 257 
U.S. 640, 66 L.Ed. 411, and error adism 


42 SiCt. 54, 257 U.S, 666, 66.0.Ed. 
425). 

& Hart v. Seymour, 35 N.E. 246, 
Md tll, DOS City OL ol. Albans. Vv. 


Avery, 114 A. 31, 95 Vt. 249 [cert den 
42) S,Ct. 51,257 U.S . 640, 66 L.Ed. 411, 
and error dism 42 s.ct. Be RPASHE 1 OSS 
666, 66 L.Ed. 425]. 

4 McCoy v. Monte, 90 Ind. 441; 
Merritt v. Disney, 48 Md. 344; Schiff- 
man v. Schmidt, 55 S.W. 451, 154 Mo. 
204. 


5. Norton y. Jones, 90 So. 854, 83 
Flak $i. 

6 Norton v. Jones, supra. 

7. Anderson vy. Phegley, 110 P. 975, 
57 Or. 172. 

8. Anderson v. Phegley, supra. 

9. Strite v. Furst, 76 A. 498, 112 
Md. 101. 

10. Ellsworth College of Iowa 


Falls v. Emmett County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 530; Me- 
Elroy v. McElroy, 113 Mass. 509; Rich- 
ards v. Crocker, 20 N.Y.S. 954, 66 Hun 
629 [aff 37 N.E. 827, 143, N.Y. 631]; 
Hogg v. Clemmons, 120 S.E. 96, 126 S. 
C. 469. 

[a] Thus, where a woman about 
to marry settled her real and personal 
estate in trust to pay the income to 
herself for life, with the right of the 
trustees to advance a part of the prin- 
cipal, and, on her death, to pay the 
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beneficial owner of the property held in trust un- 
less this clearly appears to have been the intention 
of the settlor,4! but he will have a beneficial inter- 
est if such is the apparent intention.!? 


[§ 273] b. Commensurate Interest—(1) With Es- 
tate of Beneficiary. A trustee in a trust deed holds 
for each cestui que trust just so much estate as each 
cestui que trust would have held under a deed in 
the same terms but providing for no trustee,*® and 
the trustee takes a legal estate commensurate with 
the equitable estate.1* 


[§ 274] (2) With Purposes and Duties of Trust— 
(a) Rule Stated. In general, whatever the language 


by which the trust estate is vested in the trustee, its 
nature and duration are governed by the require- 


claim to be the 


principal to her children, with re- 
served power to change the disposi- 
tion, the trustees took her title and 
possession of the property to enable 
them to perform the trust, and she 
could in equity enforce the trust, but 
the trustees did not take the estate in 
remainder. Newton vy. Hunt, 119 N.Y. 
S: 3, £34 “App Div. 325: Patt, 195° INTE: 
ITS 408 2000 RNG Yor 599 15 


Liber OSG Via ELOnaID; 
Am.D. 48; McAleer’s Appeal, 
138. 

12. Ranzau v. 
85 Or. 26. 

{a] Although there is presump- 
tion that a gift in trust is not a bene- 
ficial gift, nevertheless it is impossi- 
ble to say that, because property is 
given to a person as trustee, he there- 
fore takes no _ beneficial interest. 
Walrath v. Roberts, 12 F.(2d) 443. 


36 N.C. 358, 36 
99 Pas 


Davis, 165 P. 1180, 


13. Gourley v. Woodbury, 42 Vt. 
395. 
14. Tienken y. Tienken, 30 N.E. 


109, 131 N.Y. 391. And see Crooke v. 
Kings County, 97 N.Y. 421 (where the 
rule is stated in a concurring opin- 
ion). 

{a] Thus, where a father conveyed 
realty to trustees for his daughter, 
hahendum to them as trustees for the 
daughter, during her natural] life, and 
at her death to descend to her chil- 
dren or assigns, it was held that the 
legal estate of the trustees was sim- 
ply coexistent with the use vested in 


the deughter. Nelson v. Davis, 35 
Ind. 474. 
{b] When equitable fee is vested 


in the cestui, the trustee is usually 
held to take the legal fee. Singhi v. 
Dean, 110 A. 865, 119 Me. 287. 


{c] One holding title without per- 
sonal interest holds only such inter- 
ests as were vested in his cestui que 
trust. Doty v. Shepard, 158 P. 1, 98 
Kan. 309. 


15. Young v. Bradley, 101 U.S. 782, 
25 L.Ed. 1044; Standard Oil Co. v. 
Mehrtens, 118 So. 216, 96 Fla. 455 


16. Cal.—tIn re Spreckels’ Estate, 
123 P.s87d,, 162Cal) 559. 


1ll.—F ray v. National Fire Ins. Co. 
of Hartford, 173 N.H. 479, 341 Ill. 431 
[aff 255 Ill.App. 209]; Yates v. Yates, 
99 N.E. 360, 255 Ill. 66, Ann.Cas.1913D 


143; Drake v. Steele, 89 N.E. 1018, 
242 Ill. 301; Lord vy. Comstock, 88_N. 
BE. 1012, 240 Ill. 492. 
Iowa.—Keck v. McKinstry, 221 N. 
W. 851, 206 Iowa 1121. 
Mass.—Haskell v. Haskell, 125 N. 


B. 601, 2384 Mass. 442. 


ments of the trust,1® and in equity the extent and 
quality of the trustee’s estate is commensurate with,’ 
and dependent largely upon, the purposes of the trust 
and the duties imposed thereby on the trustee1* as 


N.Y.—Rogers v. New York, 5 
Land) Co; 632 NAS 2h Sa ING Sere Oi. 
Greason v. Keteltas, 17 N.Y. 491 [aff 
19 Barb. 608]. 

17. U.S.—-Southern Pac. R. Co. v. 
Doyle, 11 F. 253, 8 Sawy. 60: Ward v. 
ae 29° PiCasiNo. 17,246,9Curk 

Ala.—Witter v. Dudley, 36 Ala. 135. 


Colo.—La Junta, ete., Canal Co. y. 
Hess 2 (i Es 4h, 31 Colouwsd 


Fla.—Standard Oil Co. v. Mehrtens, 


118 So. 216, 96 Fla. 455; Christopher 
v. eunsen, 55, Son 273, 61 Klas. 518, 
534. 
Ga.—Byne v. Corker, 28 S.E. 443, 
100 Ga. 445; Carswell v. Lovett, 4 S. 
. 866, 80 Ga. 36; Bazemore v. Davis, 
55 Ga. 504. 


Ill—Kenwood Trust & Savings 
Bank v. Palmer, 209 I1l.App. 370 [aff 
121 N.B. 186]. 

Ky.—Bank of Taylorsville v. Van- 
dyke, 166 S.W. 1024, 159 Ky. 201 [pe- 
tition den 167 S.W. 869, 159 Ky. 620]; 
Hines v. Jones, 1 Ky.Op. 219. 


Me.—Deering v. Adams, 37 Me. 264: 
Morton v. Barrett, 22 Me. 257, 39 Am. 
DS, B15. 

Md.—Brillhart v. Mish, 58 A. 28, 99 
Md. 447; Numsen v. Lyon, 39 A. 533, 
87 Md. 31; Hawkins v. Chapman, 36 
Md. 88; Ware v. Richardson, 3 Md. 
505, 56 Am.D. 762. 

{eager Nowbel, v. Wheeler, 7 Mass. 


Minn.—Farmers’ Nat. Bank vy. Mor- 
an, 14 N.W. 805, 30 Minn. 165. 

Miss.—Coulter v. Robertson, 24 
Miss. 278, 57 Am.D. 168 [error dism 
16 How. (U.S.) 106, 14 L.Ed. 864]. 


ieee v. Varney, 15 N.H. 
N.Y.—Matter of Brown, 48 N.E. 
537. 154 N.Y. 318; Locke v. Farmers’ 


Eee Co...) 8 LING BD 8, LONG Yee ony 
Brown v. Richter, 49 N.Y.S. 368, 25 
App.Div. 239; Norton v. Norton, 4 N. 
Y.Super. 296; Brewster v. Striker, f 
B.D. Smith 321, 7 N.Y.Leg.Obs. 140 
{aff 2 N.Y. 19, 5 How.Pr. 40]; Wald v. 
Weilhamer, 144 N.Y.S. 929, 82 Misc. 
455. 

N.C.—Ryan v. McGehee, 83 N.C. 
500; Payne v. Sale, 22 N.C. 455. 

Ohio.—Scott v. Walker, 15 Ohio N. 
P.N.S. 208; Williams v. Mears, 2 Disn. 
604, 18 Ohio Dec. (Reprint) 369. 

Pa.—Crosby v. Davis, 4 Pa.L.J. 193, 
2 Clark 403. 

Tenn.—Smith vy. Metcalf, 1 Head 
64; Ellis v. Fisher, 3 Sneed 231, 65 
AmD. 52. 
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expressed in the terms of the instrument creating 
the trust;'* the trustee takes exactly that quantity 


W.Va.—Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 

EKng.—Matter of Turner, 2 De G.F. 
&J. 527, 68 Hng.Ch. 411, 45 Reprint 
$25; Harton VW. eitartony ¢ OAR. 65a. 
101 Reprint 1181. 

[a] Thus, where property is held 
in trust for the benefit of a person 
during his life, and it is to go with- 
out any action of the trustee after 
the expiration of the trust upon the 
death of the cestui que trust to an- 
other, the interest of the latter in the 
property is not within the trust. Ken- 
wood Trust & Savings Bank v. Palm- 
er, 209 Ill.App. 370 [aff 121 N.E. 186]. 

[b] What is taken as trustee is 
taken subject to the trust, for it can 
be held no other way. In re Rausch’s 


Will; 179 N.E. 1755, 258 N.Y. 327; 80 
IRS dat, BRS 
[ec] Test in every case is, what es- 


tate is required in order to enable the 
trustee to carry out the terms of his 
trust. Brown v. Richter, 49 N.Y.S. 
368, 25 App.Div. 239. 

[d] Generally, under a deed creat- 
ing an express trust, the trustees take 
such legal title as is necessary to, or 
commensurate with, the duties of the 
trust, and the equitable estate is vest- 
ed in the cestui que trust without re- 
gard to words of limitation. Reid v. 
Barry, 112 So. 846, 93 Pla. 849. 

[e] Trust as security for perform- 
ance of act.—Under a statute so pro- 
viding, a trust in relation to real es- 
tate, made only as a security for the 
performance of an act, is to be deem- 
ed a mortgage, and vests no title in 
the trustee. Brown v. Hall, 142 N.W. 
854, 32 S.D. 225. 

[f] Trust to pay testator’s debts. 
—Where land is devised to trustees 
to pay testator’s debts, and then to 
pay rents to his daughters for life 
with remainder to the heirs of the 
body of each, the estate of the trus- 
tees cannot be measured by the dura- 
tion of the life estates, but will con- 
tinue after the termination thereof 
until the debts are paid. Creaton v. 
Creaton, 2 Jur.N.S. 1223, 3 Smale & 
G. 386, 65 Reprint 705. 

[g] Trustee appointed by court to 
take charge of the property, although 
not invested with the legal title, has 
such equitable title conferred on him 
as will enable him to execute the 
trust. Leach v. Thomas, 27 Ill. 457. 


18. U.S.—Southern Pac. R. Co. v. 
Doyle, 11 F. 253, 8 Sawy. 60. 


Fla.—Christopher v. Mungen, 55 So. 
ion Olena. Olid, Dots 


Ga.—Adams v. Barlow, 69 Ga. 
Franke v. Berkner, 67 Ga. 264. 


Siew king v. Chapman, 36 Md. 
83. 

Mass.—Paddock vy. Wallace, 117 
Mass. 99; Stockbridge v. Stockbridge, 
99 Mass. 244. 

N.Y.—Richards v. Crocker, 20 N.Y. 
S. 954,.66 Hun 629 [aff 37 N.B. 827, 
143 N.Y. 681]; Wald v. Weilhamer, 
144 N.Y.S. 929, 82 Misc. 455. 


[a] Thus (1) where the heirs of 
the grantor, by the terms of the trust 
deed, take the remainder as a legal 
estate, a grant to the trustee for life 
creates only a life estate in the trus- 
tee. Bartlett v. Aycock, 95 S.E. 188, 
109 S.C. 4386. (2) Where the trust, 
according to the terms of the instru- 
ment creating it, comes to an end 
upon the death of the trustee, the in- 
terest of the trustee does not pass 
under her will. Meyer v. Superior 
Court in and for City and County of 


302; 
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San Francisco, 254 P. 1108, 200 Cal. 
776. (3) Where a trust deed is in 
form a bargain and sale of lands to 
the trustee “as trustee,” and the ha- 
bendum clause is ‘‘to have and to hold 
the same unto the said trustee, his 
heirs and assigns forever, in trust for 
the uses, benefits and purposes” par- 
ticularly stated, specially giving dis- 
cretionary authority to sell and con- 
vey the lands for the trust purposes, 
the trustee takes only such an estate 
as the grantor intended he should 
take for the complete execution of all 
trusts named, which in effect may be 
a mere power to convey the fee-sim- 
ple title to the lands in executing the 
trust. Christopher v. Mungen, 55 
So. 273, 61 Fla. 9513, 534, (4)2 Where 
grantor for his own benefit conveyed 
his property by trust deed contain- 
ing the provision, ‘Upon my death 
the trust shall terminate and the trust 
shall pass to and vest in my legal 
heirs, or as may be directed in my 
will,’ the trustee did not take the fee. 
Stephens v. Moore, 249 S.W. 601, 298 
Mo. 215. (5) Where a trust deed pro- 
vided for the trustee’s life support 
from the premises and his occupation 
and control thereof, but that he should 
have no right or interest therein ex- 
cept as trustee, it was held that the 
deed did not fix a life estate inshim. 
nce v. Finke, 156 N.W. 595, 37 S.D. 
6. 

[b] Petition for trustee “for said 
estate.’—Where a petition prayed 
for the appointment of a trustee “for 
said estate,’ and the will provided 
for a trust for a life tenant, and for 
remaindermen, the trustee appointed 
by such petition was a trustee both 
for the life tenant and the remain- 
dermen. Watts v. Boothe, 96 S.E. 
863, 148 Ga. 376. 


{c] Without bond.—Where a tes- 
tator devised land in trust to his 
nephew for his support and that of 
his wife and children, directing that 
the nephew should manage the land 
as trustee without bond, the provi- 
sion as to bond did not give the 
nephew a life estate because not 
showing such an intention on the 
part of testator. Hackett’s Trustee 
Nt raga 142 S.W. 6738, 146 Ky. 
408. 


19. U.S.—Young v. Mahoning Co., 
D3) BY 895. 


Ala.—Ex parte Jonas, 64 So. 960, 186 
Ala. 567; Robinson vy. Pierce, 24 So. 
984, 118 Ala. 273, 72 Am.S.R. 160, 45 
L.R.A. 66; Schaffer vy. Lavretta, 57 
Ala. 14; Huckabee v. Billingsly, 16 
Ala. 414, 50 Am.D. 183. 

Cal.—Keating v. Smith, 97 P. 300, 
154 Cal. 186; Noble v. Learned, 94.0. 
1047, 153 Cal. 245 Laff 87 P. 402, 7 Cal. 
Unrep. Cas. 297]; Morffew v. San Fran- 
eles ete, IR: Co., 40°. 8105 LOW eal: 
2) . 


Conn.—Chamberlain v. Thompson, 
10 Conn. 243, 26 Am.D. 390. 


Fla.—Spratt v. Livingston, 14 So. 
160, 32 Fla. 507, 22 L.R.A. 453: 


Ill.—Nixom vy. Nixom, 109 N.E. 294, 
268 Ill. 524; Drake v. Steele, 89 N.E. 
1018, 242 Ill. 301; Bergman v. Arn- 
hold, 89 N.BH. 1000, 242 Ill. 218; Lord 
Ve Comstock, 88 N.E. 1012, 240 Il. 492; 


McFall v. Kirkpatrick, 36 N.B. 139, 
236 Diy 28l» Lawrence vy. Lawrence, 
54 N.E. 918, 181 Tl. 248; Olcott vy. 


Tope, 115 Til. App. 121 [aff 72 N.E. 751, 
213 Tl. 124]. 
Ind.—Nelson v. Davis, 35 Ind. 474; 
Neilson v. Lagow, 4 Ind. 607. 
Iowa.—Keck v. McKinstry, 221 N. 
W. 851, 206 Iowa 1121. 
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of interest, whatever it may be, whieh the proper 
execution of the trust may require,*® and no more,”°® 


Kan.—-Grossenbacher v. Spring, 195 
P. 884, 108 Kan. 397 [cit Cyc]. 


Me.—Slade v. Patten, 68 Me. 380; 
North vy. Philbrook, 34 Me. 532. 
Md.—Brown v. Reeder, 71 A. 417, 


108 Md. 6538; Brillhart v. Mish, 58 A. 
28, 99 Ma. 447; Long v. Long, 62 Md. 
33; Merritt v. Disney, 48 Md. 344. 
Mass.—Gould v. Lamb, il Metce. 84, 
45 Am.D. 187; Newhall v. Wheeler, 7 
Mass. 189. 
Mich.—Angell 
Mich. 241. 
Mo.—Ewing v. Shannahan, 20 S.W. 
1065, 113 Mo. 188. 
N.H.—Wilcox v. 


v. Rosenbury, 12 


Wheeler, 47 N.H. 


N.Y.—Miller v. Parkhurst, 45 Hun 
590, 9.N.Y.St.. 759; In re Van Kleeck, 
158 N.Y.S. 539, 95 Mise. 40 [aff sub 
nom. In re Ingersoll, 164 N.Y.S. 1096, 
177 App.Div. 917]; Newton v. Hunt, 
112 N.Y.S. 573,59 Mise. 633 [mod and 
aff 119 N.Y.S. 3, 134 App.Div. 325 (aff 
95 N.E..1134, 201-N.Y. 599)]; Fisher 
v. Fields, 10 Johns. 495. 

Ohio.—Williams v. Mears, 2 Disn. 
604, 13 Ohio Dee. (Reprint) 369; 
Fae tata vy. Zitscher, 4 Ohio N.P.N.S. 


R.I.—Luther v. Haile, 10 R.I. 291. 
S.C.—Blount v. Walker, 9 S.E. 804, 


31 S.C. 13; Ayer v. Ritler, 7 S.H. 53; 
29 S.C. 135; Williman vy. Holmes, 26 
S.C.Hq. 475. 


Tenn.—BPllis v. Fisher, 3 Sneed 231, 
65 Am.D. 52. 


Tex.—Estes v. Estes, (Commn. 
App.) 267 S.W. 709 [aff (Civ.App.) 255 
S.W. 649]; Hirschfield v. Ater, (Civ. 
App.) 149 S.W. 202. 


Hng.—Reynell v. Reynell, 10 Beav. 
21, 50 Reprint 489; Shapland Vv. 
Smith aiBrocGhne (5s bs Reprint ‘994; 
Say v. Jones, 3 Bro.P.C. nah eye al Re- 
print 1212, 1 Eq.Cas.Abr. 383, 21 Re- 
print 1119; Matter of Boyce, 4 De G. 
J.&S. 205, 69 Eng.Ch. 159, 46 Reprint 


SIGH Harton sv. aArton, Wee bebva lobes 
101 Reprint 1181; Silvester v. Wilson, 
2 T.R. 444, 100 Reprint 239; Trent v. 


SeoTMInE, 10 Ves.Jr. 495, 32 Reprint 

[a] Devise qualified by subsequent 
devise.—A devise which, if taken 
alone, would convey the legal estate, 
may be qualified and controlled by a 
subsequent devise to trustees incon- 
sistent with that estate, if such qual- 
ification is necessary to enable the 
trustees to perform the duties of the 
trust. Anthony v. Rees, 2 Cromp.&J. 
75, 2 Tyrw. 100, 149 Reprint 31. 


20. Ala.—Ex parte Jonas, 64 Sa 
960, 186 Ala. 567. 
Fla.—Standard Oil Co. v. Mehrtens, 


118 So. 216, 96 Fla. 455 


Ga.—Allen vy. Wushes’ 32. S.By 9272 
wee Ga. 775; Fleming v. Hughes, 27 8. 

(SEES) Ga. 444; Bast Rome Town 
Go. Vv. ‘Cothran, 8 SH. 737, 81 Ga. 359: 
Rogers v. Pace, 75 Ga. 436; Bull v. 
Walker, 71 Ga. "195. 


Ill.—Hubbard v. Buddemeier, 159 N.. 


BH. 229, 328 Ill. %6y Linn ‘v. Campbell, 
124 N.E. 622, 289 Ill. 847; Oleott v, 
Tope, 115 Ill. ‘App. 121 [aff 72 N.E. 751, 
213 Ill. 124]. 

Ind.—French y. French, 108 N.E. 
fae 58 Ind.App. 621. 


Iowa.—Harris v. Randolph, 236 N. 
W. 51, 213 Iowa 772. 
Mass.—Andover First Baptist Soc. 
v. Hazen, 100 Mass. 322. 
N.J.—Warren v. Warren, 96 A. 1006, 
85 N.J.Eq. 346, 589. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and, even though granted to the trustee to the full- 
est extent, the legal estate will not be carried fur- 
However, a sufficient 
estate will, if possible, be imphed.?? 
that the trustee of an express trust of real property 
takes only such an estate as is requisite to enable 
him to carry out the terms of his trust applies also, 
by analogy, to express trusts of personal property.?° 


ther than the trust requires.?* 


[§ 275] (b) Vesting of Fee. 


N.Y.—Brown v. Richter, 49 N.Y.S. 
368, 25 App.Div. 239; William Randall 
& Sons v. Lucke, 205 N.Y.S. 121, 123 
Mise: “5. 

N.C.—Smith vy. Proctor, 51 S.E. 889, 
139 N.C. 314) 2° LGR VALN-S, 272: 


Eng.—Ackland vy. Lutley, 9 A.&E. 
Sipe teal) Goo oO. Cae 450. 12 
Reprint 1446; Curtis v. Price, 12 Ves. 
Jr. 89, 33 Reprint 35 [foll Beaumont 
a oe 19 Beav. 198, 52 Reprint 


Ont.—Re Bayliss, 38 Ont.L. 437, 11 
Ont.W.N. 329. 


fa] Applications of rule.—(1) 
Where land is conveyed to a trustee 
for the use of a married woman for 
her life, and after her death to her 
children, the trustee takes only an es- 
tate for the life of the wife. Pearce 
v. McClenaghan, 39 S.C.L. 178, 55 
Am.D. 710. (2) Where the only duty 
of a trustee is to pay the income to 
one for her life, the trustee does not 
take a fee. In re Spreckels’ Estate, 
#23 P.. 371, 162 Cal. 559. (3) Where 
the rights and powers granted, al- 
though in the form of a conveyance 
in trust, could have been just as ef- 
fectually conferred by the ordinary 
power of attorney, the deed should be 
regarded as vesting the grantee mere- 
ly with the powers of an agent. Ste- 
phens v. Moore, 249 S.W. 601, 298 Mo. 
215. (4) A conveyance in trust for 
one for life, with remainder to the 
surviving children, clothes the trustee 
with the legal title to the life estate, 
but not to the estate in remainder. 
Ballenger v. Burton, 92 S.E. 514, 147 
Ga. 5; Luquire v. Lee, 49 S.E. 834, 
121 Ga. 624; Tillman yv. Banks, 42 S. 
E. 517, 116 Ga. 250; Overstreet v. Sul- 
livan, 39 S.B. 431, 113 Ga. 891; Brant- 
ley v. Porter, 36 S.E. 970, 111 Ga. 886; 
Allen v. Hughes, 32 S.E. 927, 106 Ga. 
775; Fleming v. Hughes, 27 S.E. 791, 
99 Ga. 444. (5) Under a deed convey- 
ing a life estate to grantor’s daughter 
with remainder to her children, a con- 
cluding clause appointing the daugh- 
ter’s husband trustee to use the prop- 
erty and its ‘proceeds’ for the sole 
use and benefit of his wife and the 
children did not vest title in him as 
trustee, no words of conveyance be- 
ing contained therein, and the werd 
“proceeds,” which is synonymous with 
“vield,” “income,” “re- 
ceipts,” “return,” being employed 
in the sense of income from the prop- 
erty, which the trustee had power to 
manage and control, rather than to 
confer a power of sale. Gibbs v. 
Barkley, (Tex.Commn.App.) 242 S.W. 
462 [rev (Civ.App.) 233 S.W. 134]. 


[b] In absence of intention to con- 
trary, the language used in creating 
an estate will be limited, and restrain- 
ed to the purposes of its creation. 
Standard Oil Co. v. Mehrtens, 118 So. 
916, 96 Fla. 455. 


{[c] Absolute and uncontrollable 
powers.—A court of equity will never 
favor a construction that confers up- 
on the trustee absolute and uncon- 
trollable powers. Haydel v. Hurch, 
5 Mo.App. 267 [rev on other grounds 
72 Mo. 253]. ' 
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The trustee takes a 
fee if the intention of the grantor to convey it is 


TRUSTS 


trust,” 


The principle 
or will imposing 


remainder,?® 


[d] Entitled to all benefits.— 
Where the phrase “he shall be enti- 
tled to all of the benefits accruing 
to them under the lease” in the grant 
to the trustee did not refer to a ben- 
eficial interest, the trustee did not 
take the equitable, as well as the le- 
gal, title. Cashion v. Bank of Ari- 
zona, 245 P. 360, 30 Ariz. 172. 


21. Young v. Bradley, 101 U.S. 782, 
25 L.Ed. 1044; Poor v. Considine, 6 
Wall. (U.S.) 458, 18 L.Ed. 869; Brill- 
hart v. Mish, 58 A. Zo 99 Md. 447; 
Numsen vy. Lyon, 89 A. 533, 87 Md. 31; 
Ware v. Richardson, 56 ‘Am.D. 762, 
3 Md. 505; Ward v. Burbury, 18 Beay. 
LOO. 2, Reprint 5. 

{a] Regardless of extent of terms 
of a devise to a trustee, he takes only 
that estate commensurate with 
powers conferred and purposes in- 
tended to be accomplished by him, 
and the estate may be a dry passive 
trust or a mere resting place for the 
legal title, or may be an active con- 
tinuing trust with power to sell and 
manage the estate, equivalent to a fee 
simple absolute. Sorrels v. McNally, 
105 So. 106, 89 Fla. 457. 


Use of words of inheritance see in- 
fra § 282 


22. Bunker v. Bunker, 154 A. 73, 
130 Me. 103; Wright v. Keasbey, 100 
A. 172, 87 N.J.Eq. 51;,,Williman -v. 
Holmes, 38 S.C.L. 475; Joy v. Midland 
State Bank, 128 N.W. 147, 26 S.D. 244 
[mod 133 N.W. 276, 28 S.D. 262]. And 
See infra § 282. 


23. Brown v. Richter, 49 N.Y.S. 368, 
25 App.Div. 239. 


[a] Copyholds are, to the same 
extent as freeholds, subject to the 
rule that the legal estate in the trus- 
tee shall be construed to be the small- 
est estate necessary for the execution 
of the trust. Baker v. Parson, 42 L. 
J-Chi, 2:28" 


[b] “When a trust has been creat- 
ed in personalty, and all the purposes 
of the trust have ceased, or are at an 
end, the absolute estate is in the 
person entitled to the last use.” Mil- 
holland v. Whalen, 43 A. 43, 89 Md. 
212, 219, 44 L.R.A. 205; Denton v. 
Denton, 17 Md. 408, 407. 


24. Newbold v. Glenn, 10 A. 242, 
67 Md. 489; Ball v. Woolfolk, 75 S.W. 
410, 175 Mo. 278. 


25. Fla.—Standard Oil Co. v. Mehr- 
tens, 118-So. 216, 96 Fla. 455. 


Ga.—Jones v. Rountree, 76 S.E. 55, 
138 Ga. 757. 


Ill.—Nixom vy. Nixom, 109 N.E. 294, 
268 Ill. 524; Dime Savings & Trust 
Co. v. Watson, 98 N.W. 777, 254 Ill. 
419; Lord v. Comstock, 88 N.E. 1012, 
240 Ill. 492. 

N.J.—Wright v. Keasbey, 100 A. 172, 
87 N.J.Eq. 51. 

N.Y.—Bennett v. Garlock, Ol INI ie 
a0, 35 Am.R. 517 [rev 10 Hun 328]. 

Eng.—Harton v. Harton, 7 T.R. 652, 
101 Hepuint 1181. 

[a] Thus, if there are complica- 
tions as to indeterminate remainder- 
men, implied power of sale, or other 
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plain,?* or if it is necessary for the execution of the 
® but in the absence of evidence to show that 
the vesting of the fee is necessary, the court will not 
presume that a fee was intended.”® 


A trust deed 
the duty to convey the fee is held 


to confer the fee upon the trustee,** but a trustee 
may have a power of sale over the entire fee and 
yet have no interest whatever in the legal estate in 
except with 
may, in the exercise of the power of sale, defeat it 


the limitation that he 


indicia reflecting the grantor’s inten- 
tion to convey the whole fee, the 
deed shall be so construed. Gundy v. 
Alverson, 91 S.E. 556, 146 Ga. 536. 


[b] Devise to trustees to pay an- 
nuity confers upon the trustees an 
estate in fee. Fenwick v. Potts, 8 De 
G.M.&G. 506, 57 Eng.Ch. 392, 44 Re- 
print 485; Whittemore v. Whitte- 
more, 38 .J.Ch. 17. 


[ec] Trust giving power to lease 
(1) is held to pass-a fee (Doe v. Wal- 
bank, 2 B.&Ad. 554, 22 E.C.L. 233, 109 
Reprint 1248), (2) or at least affords 
an argument of weight in favor of the 
legal estate being intended to be given 
to ‘trustees, although perhaps not con- 
clusive upon that point (Doe v. Cafe, 
7 Exch, 675). 


[d] Discretionary power of in- 
vestment and reinvestment of the in- 
come of an estate does not require 
that the trustees be invested with the 
fee. In re Spreckels’ Estate, 123 P. 
371, 162 Cal. 559. 


26. Bourbon Agr. Bank & Trust 
Co. v. Miller, 265 S.W. 790, 205 Ky. 
297; Daly v. Bernstein, 28 P. 764, 6 
N.M. 380; Estes v. Estes, (Tex. 
Commn.App.) 267 S.W. 709 [aff (Civ. 
App.) 255 S.W. 649]. 


27. <Ala.—Bellamy v. Pitts, 108 So. 
327, 214 Ala. 467. 


Tl1l.—Hubbard v. Buddemeier, 159 N. 
E. 229, 328 Ill. 76; McFall v. Kirkpat- 
rick, 86 N.E. 139, 236 Ill. 281. 


N.Y.—Bennett v. Garlock, 79 N.Y. 
302, 35 Am.R. 517 [rev 10 Hun 328]; 
Wald v. Weilhamer, 144 N.Y.S.* 929, 
82 Mise. 455. 


Pa.—In re Bailey’s Hstate, 119 A. 
910, 276 Pa. 154; In re Bailey’s Es- 
tate; L195 A907, 276" Pan 147. 


Tex.—Montgomery v. Trueheart, 
(Civ.App.) 146 S.W. 284. 


Wash.—Thompson y. Price, 79 P. 
951, 37 Wash. 394. 


See also infra note 70. 


[a] Holds as in own right.— 
Where a deed was made in trust to 
convey to a third person, the grantee 
took title as fully and completely for 
such purpose as though holding in his 
own right, and not as trustee. Fidel- 
ity Lumber Co. v. Bendy, (Tex.Civ. 
App.) 245 S.W. 981. 


[b] Trust to reconvey.—Where a 
husband and wife conveyed property 
to a trustee to be reconveyed to them 
as joint tenants, the grantee received 
title, not bare power to convey it, and 
his act in reconveying could not be 
construed as having been done by 


grantors. Crow v. Crow, 180 N.E. 87%, 
348 Ill. 241. 
[ce] Direction equally to divide 


property between the cestuis que 
trustent gives the trustees the legal 
fee, that ‘being equivalent to a direc- 
tion to convey. Doe v. Williams, 2 
M.&W. 749, 150 Reprint 958. 

28. Luquire v. Lee, 49 S.E. 834, 
121 Ga. 624; Heath v. Miller, 44 S.E. 
13, 117 Ga. 854; Tillman v. Banks, 42 
S.E. Eye alas Ga. 250; Headen v. Quil- 
lian, 18 'S.E. 543, 92 Ga. 220. 
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in the particular property.?® 


{a] Property purchased with pro- 
ceeds of sale becomes impressed not 
only with the trust declared in the 
original deed, but the remainder es- 
tate in the substituted property does 
not lose its character as a legal estate. 
Luquire v. Lee, 49 S.E. 834, 121 Ga. 
624. 


29. Luquire v. Lee, supra. 


30. Luquire v. Lee, supra; Tillman 
v. Banks, 42 S.E. 517, 116 Ga. 250. 


[a] Thus, where a trust was for 
one during her natural life, and at 
her death to descend to her children, 
it was held that only the life estate 
was vested in the trustee, and the re- 
mainder directly in the children. 
Greenwood vy. Coleman, 34 Ala. 150. 


81. Collier v. Walters, L.R. 17 Eq. 
252. And see Colmore v. Tyndall, 2 
Y.&J. 605, 148 Reprint 1060 (holding 
that the grant to the trustee and his 
heirs would not be limited in order to 
execute an intention which can only 
be guessed at). 


[a] Under devise to trustees and 
their heirs upon divers trusts in suc- 
cession, some requiring the legal es- 
tate to remain in the trustees, and 
others which, in themselves, would 
not do so, the whole legal fee remains 
in the trustees. Brown v. Whiteway, 
8 Hare 145, 32 Eng.Ch. 145, 68 Re- 
print 308. 

32. Keck v. McKinstry, 221 N.W. 
851, 206 lowa 1121; Edwards v. Pack- 
ard, 149 A. 623, 129 Me. 74; Lakatong 
Lodge No. 114 of Quakertown vy. Board 
of Education of Franklin Tp., Hunter- 
don County, 92 A. 870, 84 N.J.Eq. 112; 
ser v. Melvin, 91 S.E. 97, 106°S.C. 


33. Numsen vy. Lyon, 39 A. 533, 87 
Md. 31; Ellis v. Fisher, 3 Sneed 
(Tenn.) 231, 235, 65 Am.D, 52; Beau- 
mont v. Salisbury, 19 Beav. 198, 52 Re- 
print 325: Curtis v. Price, 12 Ves.Jr. 
89, 33 Reprint 35. 


34 U.S.—Webster v. Cooper, 14 
How. 488, 14 L.Ed. 510; Neilson v. 
Lagow, 12 How. 98, 13 L.Ed. 909; 


Young v. Mahoning County, 53 F. 895. 


Ala.—Gandy v. Fortner, 24 So. 425, 
119 Ala. 303; Schaffer v. Lavretta, 
57 Ala. 14, 


Conn.—Chamberlain yv. Thompson, 
10 Conn. 243, 26 Am.D. 390. 


D.C.—Mackall v. Richards, 1 Mac- 
key 444. z 

FWila.—Reid v. Barry, 112 So. 846, 
93 Fla. 849. 


Uil.—Lord v. Comstock, 88 N.E. 1012, 
240 Ill. 492; West v. Fitz, 109 Ill. 425; 
ge ad Aid Soc. v, England, 106 
Til.. 125. 


Ind.—Neilson v. Lagow, 4 Ind. 607. 

Ky.—Bourbon Agr. Bank & Trust 
Co. v. Miller, 265 S.W. 790, 205 Ky. 
297 [quot Cyc]. 


Me.—Slade v. Patten, 68 Me. 
Deering v. Adams, 37 Me. 264; 
v. Philbrook, 34 Me. 5382. 

Md.—Merritt v. Disney, 48 Md. 344; 
Hawkins v. Chapman, 36 Md. 83; Far- 
quharson v. Hichelberger, 15 Md. 638; 
Snessard v. Rohrer, 9 Gill 261. 


380; 
North 


Where there is no 
purpose to be accomplished by a longer continuance 
of the trust, only a life estate vests in the trustee.®° 


Words, of limitation or inheritance. 
has been held that a general devise to trustees and 
their heirs prima facie gives the fee,*+ the legal in- 
terest of the trustee is not measured by words of 
limitation or inheritance in the deed or will,*? the 
question being whether the exigencies of the trust 


TRUSTS 


Although it 


Mass.—Packard v. Old Colony R. 
Co., 46 N.E. 433, 168 Mass. 92; Dorr 
v. Clapp, 36 N.E. 474, 160 Mass. 538; 
Stockbridge v Stockbridge, 99 Mass. 


244; Gould v. Lamb, 11 Metc. 84, 45 
Am.D. *187>). Stearns “ve Palmer) 10 
Mete. 32; King v. Parker, 9 Cush. 71; 
Cleveland v. Hallett, -6 Cush. 403; 
Newhall v. Wheeler, 7 Mass. 189. 
Rosenbury, 12 


Mich.—Angell  v. 
Mich. 241. 

Mo.—Garland v. Smith, 64 S.W. 188, 
164 Mo. 1; Ewing v. Shannahan, 20 S. 
W. 1065, 113 Mo. 188; Wright v. Pratt, 
17 Mo. 43. 


N.H.—Tappan’s Appeal, 55 N.H. 317; 
Wilcox v. Wheeler, 47 N.H. 488. 


N.J.—Lakatong Lodge No. 114 of 
Quakertown vy. Board of Hducation of 
Franklin Tp., Hunterdon County, 92 
A. 870, 84 N.J.Eq. 112; Melick v. Pid- 
cock, 15 A. 3, 44 N.J.Eq. 525, 6 Am: 


S.R. 901; Fisher v. Fisher, 2 A. 608, 
41 N.J.Hq. 16; Weller v. Rolason, 17 
N.J.Eq. 13. 


N.Y.—Wright v. Delafield, 23 Barb. 
498 [rev on other grounds ING. 
266]; Welch v. Allen, 21 Wend. 147; 
Fisher v. Fields, 10 Johns. 495. But 
see Jackson v. Myers, 3 Johns. 388, 3 
Am.D. 504 (holding that, for want of 
words of inheritance, the legal estate 
reverted back to the grantor upon the 


‘death of the trustee). 


N.C.—Fulbright v. Yoder, 18 S.E. 
713, 113 N.C. 456; Holmes v. Holmes, 
86 N.C. 205. But see Allen v. Basker- 
ville, 31 S.E. 383, 123 N.C. 126 (hold- 
ing that, where a deed fails to con- 
vey a title in fee, and the cestui que 
trust has no corporate existence, the 
court cannot supply the words ‘and 
his heirs’’ after the name of the trus- 
tee, on the ground that it was omit- 
ted by mistake). 


Ohio.—Williams v. Cincinnati First 
Presb. Soc., 1 Ohio St. 478; Williams 
v. Mears, 2 Disn. 604, 13 Ohio Dec. 
(Reprint) 369; Vaughan v. Zitscher, 
4 Ohio N.P.N.S. 90. 


Or.—Robison v. Hicks, 146 P. 1099, 
TErOrwd 9: 


$.C.—Fuller v. Missroon, 14 S.E. 714, 
35 S.C. 314; Blount v. Walker, 9 S.E: 
ene 31 S.C. 18; Bratton v. Massey, 15 


Tenn.—HPllis v. Fisher, 3 Sneed 281, 
235, 65 Am.D. 52. 


Tex.—Montgomery  v. 
(Civ.App.) 146 S.W. -284. 


EHng.—Gibson y. Rogers, Ambl. 98, 
27 Reprint 58, 1 Ves. 485, 27 Reprint 
LS iees Valilers sy. Willers so Athea Gs 
26 Reprint 444; Doe v. Walbank, 2 
B.&Ad. 554, 22 W.C.L. 2338, 109 Reprint 
1248; Oates v. Cooke, 3 Burr. 1684, 
97 Reprint 1046; Blagrave v. Blagrave, 
4 BWxch. 550; Rackham v. Siddall, 2 
Hall & T. 44, 47 Reprint 1590, 1 Maen. 
&G. 607, 47 Eng.Ch. 482, 41 Reprint 
1400. 

[a] This doctrine is applicable to 
trusts created by deed as well as to 
those created by will. Chamberlain 
See ieey eel aat 10 Conn. 243, 26 Am.D. 
390. 


Trueheart, 


35. Packard v. Old Colony R. Co., 
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demand the fee simple,?* and the trustee will take 
the fee without words of limitation or inheritance 
when necessary for the trust,?* as where the pur- 
poses for which a trust is created by a deed or de- | 
vise of land are of such a nature that they do, or 
by possibility may, require a legal estate in the 
trustee for a period beyond his own life,*® or where | 
an absolute power to sell and convey realty is vest- 
ed in the trustee;?® a fortiori the trustee will take 


46 N.E. 433, 168 Mass. 92; Packard v. 
Marshall, 138 Mass. 301; Cleveland v. 
Hallett, 6 Cusn. (Mass.) 403; Vaughan 
v. Zitscher, 4 Ohio N.P.N.S. 90. 


36. U.S.—Neilson v. Lagow, 12 
How. 98, 13 L.Ed. 909; Young v. Ma- 
honing County, 53 F. 895. 


Conn.—Chamberlain v. Thompson, 
10 Conn. 243, 26 Am.D. 390. 


Jll.—Lord v. Comstock, 88 N.B. 1012, 
240 Ill. 492; McFall v. Kirkpatrick, 
86 N.E. 139, 236 Ill. 281; Lawrence y. 
Lawrence, 54 N.E. 918, 181 Ill. 248; 
West v. Fitz, 109 Ill. 425; Preachers’ 
Aid Soc. v. England, 106 Ill. 125; Kirk- 
land v. Cox, 94 Ill. 400; Olcott v. Tope, 
115 Ill.App. 121 [aff 72 N.E. 751, 2138 
Til. 124). 


Ind.—Neilson v. Lagow, 4 Ind. 
607. 
Me.—Slade v. Patten, 68 Me. 380; 


North vy. Philbrook, 34 Me. 532. 


Md.—Merritt v. Disney, 48 Md. 344; 
Hawkins v. Chapman, 36 Md. 83; Spes- 
sard v. Rohrer, 9 Gill 261. 


Mich.—Angell vy. Rosenbury, 12 
Mich. 241. 

Mo.—Cornwell v. Wulff, 50 S.W. 
439, 148 Mo. 542, 45 L.R.A. 53; Ewing 


you amnalen 20 S.W. 1065, 113 Mo. 


N.Y.—Wright v. Delafield, 23 Barb. 
366) {rev on other grounds 25 N.Y. 


N.C.—Fulbright v. Yoder, 18 S.E. 
713, 113 N.C. 456; Holmes v. Holmes, 
86 N.C. 205. 


Ohio.—Walker v. Seott, 7 Ohio App. 
835; Williams v. Mears, 2 Disn. 604, 
13 Ohio Dec. (Reprint) 369; Vaughan 
v. Zitscher, 4 Ohio N.P.N.S. 90. 


S.C.—Blount v. Walker, 9 S.E. 804, 
8.C. 13; Gadsden v. Cappedeville, 
S.C.L. 467. 


Eing.—Gibson v. Rogers, Ambl. 93, 
27 Reprint 58, 1 Ves. 491, 27 Reprint 


31 
37 


1157; Doe v. Edlin, 4 A.&E. 582, 31 
H.C.L. 261, 111 Reprint 906; Bag- 


shaw v. Spencer, 2 Atk. 570, 26 Reprint 
741, 1 Ves. 142, 27 Reprint 944; Doe 
v. Field, 2 B.&Ad. 564, 22 E.C.L. 237, 
109 Reprint 1252; Shaw v. Weigh, 1 
Eiq.Cas.Abr. 184, 21 Reprint 976; 
Heardson y. Williamson, 1 Keen 33, 
15 Eng.Ch. 38, 48 Reprint 218; Garth 
ica ge, 2 Ves. 646, 28 Reprint 


fa] Thus (1) where a bank con- 
veyed a tract of land to certain per- 
sons in trust to sell, under the di- 
rection and for the benefit of the 
United States, and to convey the same 
in fee simple to the purchaser and 
his heirs, but did not, in terms, con- 
vey the land to the trustees and their 
“heirs,” the trustee took a fee simple. 
Neilson v. Lagow, 4 Ind. 607. (2) 
Where a debtor conveyed lands to a 
grantee, not adding the words “and 
his heirs,” but the intent of the con- 
veyance was that the grantee might 
sell the land and discharge the gran- 
tor’s debts, the grantee took a fee 
simple. Spessard v. Rohrer, 9 Gill 
(Md.) 261. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the fee if necessary if there are words of limitation 
or inheritance ;37 conversely, only the limited estate 
although the lan- 
guage of the instrument conveys to the trustee and 
A eift to a trustee of personal 
property without words of limitation vests in him 
the whole estate subject to the trust.” 


[§ 276] c. Estoppel of Trustee with Respect to 
A trustee, accepting a trust, is 
topped from-contesting the title of the creator of 
the trust to the property conveyed to the trustee! 
and from setting up a claim to the trust, estate, as 
against the beneficiary under the trust,?? 
ing the title or estate of the person for whose benefit 
the trust was created or for whom he holds it;*3 


required by the trust will vest, 


his heirs forever.’ 


Trust Title.+° 


Stn Ga. eee v. Coleman, 19 
S.E. 46, 92 Ga. c 
eee, v. Diamond, 31 Md. 


536; Showman v. Miller, 6 Md. 479. 


$36 Newhall v. Wheeler, "7 Mass. 
189. 

Miss.—Boone v. Davis, 8 So. 202, 64 
Miss. 133. 


N.J.—New Hope Delaware Bridge 
Co. v. Rich, 8 N.J.iq. 648. 


| arama haa v. McGehee, 83 N.C. 
2 . 
Ohio.—Williams v. Mears, 2 Disn. 


604, 18 Ohio Dee. (Reprint) 369. 
S.C.—Brown v. McCall, 22 S.E. 
44 S.C. 503. 


823, 


FEeng.—Cooper v. Kynock, L.R. 7 Ch. 
398; Doe v. Ewart, 7 A.&E. 636, 34 E. 
Co 337, 112 Reprint 609; Bagshaw 


- Spencer, 2 Atk. 570, 26 Reprint 741, 
1 Ves. 142, 27 Reprint 944; Keene v. 
Deardon, 8 East 248, 103 Reprint 336; 
Bennett v. Bennett, 2 Dr.&Sm. 266, 
62 Reprint 623; Ormonde v. Wandes- 
forde, 1 Ir.Eq. 238. 


Ont.—Re Bayliss, 38 Ont.L. 437, 11 
Ont.W.N. 329. 

38. Standard Oil Co. v. Mehrtens, 
118 So. 216, 96 Fla. 455; Christopher 
v. Mungen, 55 So. 273, 61 Fila. 513, 
534; Abell v. Abell, 23 A. 71, 25 A. 
389, 75 Md. 44; Temple v. Ferguson, 
72 S.W. 455, 110 Tenn. 84, 100 Am.S.R. 
791; Wilis v. ener, 3 Sneed (Tenn.) 
231, 65 Am.D. 


[a] fc ah in emer aE property 
is granted to one, ‘‘his heirs and as- 
signs, forever,’ as trustee for the 


sole and separate use and benefit of 
a married woman, the trustee does 
not take a fee, but merely an estate 
coextensive with the life of the hus- 
band. Temple v. Ferguson, 72 S.W. 
455, 110 Tenn. 84, 100 Am.S.R. 791. 

39. Price vy. Price, 161 A. 2, 162 
Md. 656; Hanson y. Worthington, 12 
Md. 418. 

[a] Rule applied to conveyance of 
slaves in SraahaeNerton v. Linton, 18 
Ala. 690; Jordan v. Black, 1 Rob. 
(La.) 575; Blue v. Peneston, 24 Mo, 
240; Wright v. Pratt, 17 Mo. 43. 

40. Right to question validity of 
trust see supra § 100. 

41. Ariz.—Sumid vy. 
1084, 25 Ariz. 597. 

Ga.—Dunean v. Bryan, 11 Ga. 63. 

N.Y.—Associate Alumni, etc. v. Gen- 
eral Theological Seminary, 49 N.Y.S. 
745, 26 App.Div. 144 [mod 57 N.E. 626, 
TESON Ye 4 UT]: 


Cairns, 220 P. 


N.C.—McLeran v. Melvin, 56 N.C. 
195. 

Tex.—Tomahagen v. Sarber, (Civ. 
App.) 29 S.W.(2d) 438. 

W.Va.—Morris v. Morris, 37 S.E. 


570, 48 W.Va. 430. 


. TRUSTS 


eCS- 


deny- 


Wis.—State v. Merrill, 1 Chandl. 
258, 2 Pinn. 279. 
[a] Personal representative of 


trustee, who held the trust estate at 
his death, is estopped from setting up 
another title to defeat that under 
which his intestate held. Colburn v. 
Broughton, 9 Ala. 351. 


{b] Sale by trustee.—Where a 
trustee acts for another person in sell- 
ing land, and receives the purchase 
money, he is estopped from question- 
ing his principal’s title to the prem- 
ises or to the proceeds of the sale. 
ae Hurter v. Spengeman, 17 N.J.Eq. 


[c] After termination of trust.— 
One who goes into possession of land 
under a deed, absolute on its face, but 
under an express agreement that it is 
to be held by him in trust for certain 
purposes, and then to be reconveyed 
to the grantor, is estopped, after he 
has fully executed the trust, and been 
paid for his services, to set up, in a 


suit by the grantor for a reconvey- 


outstanding title in 
S.W. 


ance, a Superior 
himself. Neyland v. 
497, 69 Tex.-711. is 


42. Ga.—Bussey v. Bussey, 121 S. 
BE, 821, 157 Ga. 648. 

Neb. p yr. Miles, 233 
120 Neb. 436. 

N.Y.—Amherst College v. Ritch, 45 
N.E. 876, 151 N.Y. 282, 37 U.R.A., 305. 

Pa.—Paull v. Oliphant, 14 Pa. 342. 


S.C.—Cathcart v. Jennings, 135 S. 
BH. 558, 137 S.C. 450. 


Tex.—Adcock v. Shell, 


Bendy, 7 


N.W. 


249, 


(Civ.App.) 


273 S.W. 900; St. Louis Union Trust 
Co. v. Harbaugh, (Civ.App.) 205 S.W. 
496. 

W.Va.—Morris v. Morris, 37 S.B. 


570, 48 W.Va. 430. 


{a] It would be contrary to public 
policy to permit a trustee thus to take 
advantage of his opportunities to 
learn the defects in the title of the 
beneficiary, and by accepting the trust 
he has acknowledged the title is not 


in himself. Benjamin y. Gill, 45 Ga 
110. 

[b] Homestead rights cannot be 
created in real estate in favor of a 
trustee aS against the cestui que 
trust. Keller v. Keller, (Tex.Civ. 
App.) 141 S.W. 581. 

Adverse possession by trustee 


against cestui que trust see infra §§ 
277-280. 


43. Hardeman v. Ellis, 135 S.E. 
195, 162 Ga. 664; Caswell v. Vander- 
bilt, 132 S.H. 128, 35 Ga.App. 34; 
Sterling v. Sterling, 79 N.W. 525, 77 
Minn. 12; Newsome v. Flowers, 30 
Beav. 461, 54 Reprint 968; Meligan 
v. Roche, 7 Ir.Hq. 332; Pearson vy. 


Smedley, 2 Jur. 758. 


Hankinson v. Hankinson, 
S.E. 106, 168 Ga. 156. 
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but this rule does not prevent the trustee froim 
testifying as to a promise to convey made by the 
settlor to another.*+ 

[§ 277] d. Adverse Possession**—(1) By Trustee 
against Cestui Que Trust—(a) Where Cestui Que 
Trust in Possession. 
or implied, the statute of limitations never runs in 
favor of the trustee against the cestu que trust 
when the latter is in possession of the trust estate.*® 


[§ 278] (b) Where Cestui Que Trust Not in Pos- 
session—aa. Express Trusts. 
between the trustee and the cestui que trust in an 
express trust is such that, 
of the relation, the possession of the trust property 
by the trustee is not adverse to the cestui que trust,** 


Whether the trust be express 


The relation of privity 


during the continuance 


45. Adverse possession ae 
see Adverse Possession 2 C.J. 37. 

46. Cal.—Gilbert v. Bisson IANS, 
172, 71 Cal. 290; Altschul v. Doyle, 
55 Cal. 683; McCauley v. Harvey, 49 
Cal. 497; Love v. Watkins, 40 Cal. 547, 
6 Am.R. 624. 


Ill.—Boyd v. Boyd, 43 N.E. 118, 163 
Til. 611, 68 Am.S.R. 169. 


Neb.—Clark v. Clark, 32 N.W. 157, 
21 Neb. 402. 

N.C.—Norton v. MecDevit, 30 S.FE. 
24, 122 N.C. 755; Mask y. Tiller, 89 
N.C. 423. Fi 

Pa.—Miller v. Baker, 28 A. 648, 160 
Pa. 172. 

Tenn.—McCammon v. Pettitt, 3 
Sneed 242. 

[a] Both in possession. — (1) 


Laches cannot be invoked to bar or 
defeat a resulting trust in favor of 
one who has been in continued and un- 
disputed possession of the property, 
or who is in joint possession with the 
trustee... Plass ve, Plassxs545 P2372 
122 Cal. 3. (2) The statute of limita- 
tions will not run against a claim to 
land based upon a resulting trust im- 
plied when such claimant and the per- 
son haying the legal title were both 
in continued and friendly possession 
of the land in question, and the fact 
that the one held by deed and the oth- 
er did not does not make the posses- 
sion adverse or vary the principle. 
ay Oi ee v. Pettitt, 3 Sneed (Tenn.) 
42. 


47. S.—Prevost v. Gratz, 19 F. 
Cas.No. cee 406, Pet.C.C. 364 [rev on 
mie grounds 6 Wheat. 481, 5 L.Ed. 
SLT 

Ala.—Fleming v. Gilmer, 35 Ala. 

Cal.—Luco v. De Toro, 27 P. 1082, 
S17 Cale 405, 

Ky.—Elliott v. Louisville, 90 S.W. 
990, 1238 Ky. 278, 28 Ky.L. 967; Green 
v. Otter, 3 B.Mon. 102. 

Me.—Dunn v. Wheeler, 29 A. %85, 
86 Me. 238. 

hton vy. Pierce, 102 S.W. 
553, 203 Mo. 723. 

N.J.—Hopping v. Grey, 89 A. 27%, 

82 N.J.Eq. 502. 


Philippine.—Tolentino v, Vitug, 39 
Philippine 126. 

S.C.—Anderson v. Smoot, 17 8.C.Eq. 
312) 

Tex.—Rhodes v. Maret, 112 
433, 102) Tex. 519 [aff 119 S.W. 
102" Tex. 519}: 

{a] Thus, where one held land ad- 
versely as trustee or agent for his 
parents, such holding was  incon- 
sistent with any claim of ownership in 
himself. Odem v. Leahy, (Tex.Ciy. 
App.) 264 S.W. 218. 


{b] Trustee’s acts not those of 


S.W. 
1138, 
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and so the trustee cannot assert personal title by 
adverse possession,*® and no length of possession 
of the trust property by the trustee will operate 


stranger.—Acts which are done by a] D. 170; 


stranger might be deemed adverse, 
yet when done by a trustee admit of 
a very different interpretation. Rob- 
inson v. Hook, 20 F.Cas.No. 11,956, 
4 Mason 139. 


[c] Holding by executor of trus- 
tee.—A holding of property by an 
executor of a trustee, in recognition 
of the rights of the cestui que trust, is 
not adverse. Fleming v. Gilmer, 35 
Ala. 62. 


[d] Possession of husband as trus- 
tee for wife.—Possession of land by 
a grantee as trustee for the use and 
benefit of his wife so long as it con- 
tinues to be held under the deed is not 
adverse to her even after he has ob- 
tained a divorce. Meacham v. Bunt- 
ing, 41 N.E. 175, 156 Ill. 586, 47 Am. 
S.R. 239, 28 L.R.A. 618. 

[e] “Holding and every right of 
the trustee is that of the cestui que 
trust.” Tomahagen v. Sarber, (Tex. 
Civ.App.)~ 29 S.W.(2d) 438, 440 [cit 
2 Perry Trusts (7th ed) § 863]. 

48. U.S.—Speidel v. Henrici, 7 S. 
Cty 60) 208 US heal TsO). Ea els: 
Lewis v. Hawkins, 23 Wall. 119, 23 L. 
Ed. 113; Seymour v. Freer, 8 Wall. 
202, 19 L.Ed. 306; Prevost v. Gratz, 
6 Wheat. 481, 5 L.Ed. 311; Lemoine 
v. Dunklin County, 51 F. 487, 2 C.C.A. 
343. 


Ala.—McCarthy v. McCarthy, 74 
Ala. 546; Hastie v. Aiken, 67 Ala. 
oiliss 


Ark.—Curtis v. Daniel, 23 Ark. 362. 


Cal.—Broder v. Conklin, 53 P. 699, 
121 Cal, 282; Butler v. Hyland, '2'6 RP. 
19703> 89 “Gal, (575:° Roman ‘Catholic 
Archbishop v. Shipman, 21 P. 830, 79 
Cal. 288. 


Fla.—Anderson vy. Northrop, 12 So. 
318, 30 Fla. 612. 

Ga.—Benjamin v. Gill, 45 Ga. 110; 
Thomas v. Brinsfield, 7 Ga. 154. 


Ill— Meacham v. Bunting, g1 W.E. 
175, 156° Ti 586, 47 Am.SuR- 239," 28 
L.R.A. 618; School Directors v. School 
Directors, 16 Ill.App. 651; Russell v. 
Peyton, 4 Ill.App. 473. 


Ind.—Talbot v. Barber, 38 N.E. 487, 
11 Ind.App. 1. 


Me.—Dunn v. Wheeler, 29 A. 985, 
86 Me. 238. 


Md.—wWeaver v. Leiman, 52 Md. 708; 
Needles v. Martin, 33 Md. 609; Matter 
of Leiman, 32 Md. 225, 3 Am.R. 132, 
McDowell v. Goldsmith, 6 Md. 319, 
61 Am.D. 365. 


Mo.—Goodwin v. Goodwin, 69 Mo. 
617; Hill v. Bailey, 8 Mo.App. 85. 


Nev.—Boydstun y. Jacobs, 147 P. 
447, 38 Nev. 175. 

N.H.—Livingston v. Pendergast, 34 
N.H. 544. 

N.J.—Carter v. Uhlein, 36 A. 956; 
Hopping v. Grey, 89 A. 27, 82 N.J.Hq. 
502. Ps 

N.Y.—Ludington v. Thompson, 47 
ING BP 903, bbe 2NiY. 499s" Dressers v. 
Travis, 79 N.Y.S. 924, 39 Misc. 358 
[aff 84 N.Y.S. 1124, 87 App.Div. 632, 
and ate 169) ENGHe i 8G6,y did ONY. Subd 
Sweet v. Jacocks, (6 Paige 355, 31 
Am.D. 252; Decouche v. Savetier, 3 
Johns.Ch. 190, 8 Am.D. 478. 

N.C.—Rouse vy. Rouse, 96 S.H. 986, 
176 N.C. 171; Maxwell v. Barringer, 
HA Soh Lo, SOMIN Co TOs Davlorn Ve 
Dawson, 56 N.C. 86; Huntly v. Huntly, 
43 N.C. 250; Miller v. Bingham, 36 N. 
C. 423, 36 Am.D. 58; Hdwards v. Uni- 
versity Trustees, 21 N.C. 325, 30 Am. 


TRUSTS 


Falls v. Torrance, 11 N.C. 
412. 

IN. D:—Breti sv. St. Paul’ Trust iCo., 
193 N.W. 317, 49 N.D. 653. 


Ohio.—Williams v. First 
Soc%, 1 Ohio St. 478. 


Pa.—Kraueczunas vy. Hoban, 
W40, 6221 Rar 213. 


Philippine.—Tolentino v. Vitug, 39 
Philippine 126. 


Tenn.—Marr v. Gilliam, 1 Coldw. 
488; Shelby v. Shelby, Cooke 179, 5 
Am.D. 686. 


Tex.—Hunter v. Hubbard; 26 Tex. 
537; Sullivan v. Fant, (Civ.App.) 160 
S.W. 612. 


Vt.—North v. Barnum, 12 Vt. 205. 


W.Va.—Sommers v. Bennett, 69 S.E. 
690, 68 W.Va. 157; Gapen v. Gapen, 
23 S.E. 579, 41 W.Va. 422. 


Wis.—Ellis v. Southwestern Land 
Co., 78 N.W. 747, 102 Wis. 400. 


Eng.—Shields v. Atkins, 3 Atk. 560, 
26 Reprint 1122; Stone v. Godfrey, 
5 DeG.M.&G. 76, 43 Reprint 798; 
Atty.-Gen. v. Munro, 2 DeG.&S. 122, 
64 Reprint 55; Reece v. Trye, 1 De 
G.&S. 2738, 63 Reprint 1065; Salter v. 
Cavanagh, 1 Dr.&Wal. 668; Spicker- 
nell v. Hotham, 1 Kay 669, 69 Reprint 
285; Thomas v. Thomas, 2 Kay&J. 
79, 69 Reprint 701; Lister v. Pick- 
ford, 34 L.J.Ch. 582; Patrick v. Simp- 
son;) 59 p1:5.Q.B:5 1, 2420-8 Da 128. 
Wedderburn vy. Wedderburn, 4.Myl. 
&C. 41, 585, 41 Reprint 16, 225; Ex p. 
Andrews, 2 Rose 410; Hovenden v. 
Annesley, 2 Sch.&Lef. 607; Beckford 
v. Wade, 17 Ves.Jr. 87, 34 Reprint 34. 


Presb. 


ORAS 


Can.—Wright v. Bell, 23 Can.S.C. 
AO Sh eS es OnteAg) 25 Heward  v. 
O’Donohoe, 19 Can.S.C. 341. 


N.S.—Brown v. Dooley, 36 N.S. 56. 


“Tt is the maxim of honesty, as well 
as of settled law, that no trustee, 
while occupying his position of trust 
and confidence, should be heard to 
lay claim to the trust fund by setting 
up an adverse title.’ Hastie v. Aiken, 
67 Ala. 313, 316. 


[a] Administrator and next of kin. 
—Mere lapse of time is not a bar to 
a direct trust as between trustee and 
beneficiary. Hence, an administrator, 
being a trustee, cannot set up the stat- 
ute and bar the next of kin or person 
entitled to distribution of assets. De- 
couche v. Savetier, 3 Johns.Ch. (N.Y.) 
190, 8 Am.D. 478. 

[b] Clergyman holding for congre- 
gation cannot set up an adverse hold- 
ing against the congregation. Roman 
Catholic Archbishop v. Shipman, 21 P. 
830, 79 Cal. 288; Krauczunas vy. Hoban, 
TO AS T4022 Pa. 213e 


[c] Purchase of outstanding title 
by trustee.—(1) One in possession of 
lands as trustee cannot buy in an out- 
standing title or purchase the land 
for taxes and set up the title thus ac- 
quired to defeat the title of the cestui 
que trust in equity. O’Halloran y. 
Fitzgerald, 71 Ill. 53; Russell vy. Pey- 
ton, 4 Ill. App. 478. (2) He will be 
presumed, in obtaining such title, to 
be getting it in behalf of the interest 
of the cestui que trust. Russell v. 
Peyton, supra. 

[d] Person claiming to be trustee 
and performing acts as such cannot 
plead the statute of limitations 
against the beneficiary. Association 
de Senoras, etc. v. Martinez, 2 Porto 
Rico Fed. 369. 


49. Snyder v. McComb, 89 F. 292 


to bar the trust.4° 
versely if he openly disavows and repudiates the 
trust,°° and the beneficiary has either actual no- 


a y's 


[§ 278 


But the trustee may hold ad- 


[aff 13 S.Ct. 998, 149 U.S. 629, 37 L.Ed. 
876]; Pulliam v. Pulliam, 10 F. 23; 
Baker v. Whiting, 2 F.Cas.No. 787, 
3 Sumn. 475; Anderson vy. Northrop, 
12 So. 318, 30 Fla. 612; Spicer v. Hol- 
brook, 66 S.W. 180, 23 Ky.U. 1812. 


[a] Possession after death of 
beneficiary.— Where the trustee of an 
express trust takes possession of the 
property, his fiduciary relation to the 
property will continue even after the 
death of the beneficiary, and, in the 
absence of some open, notorious, and 
pronounced act, the mere possession 
of the premises by the trustee would 
go for nothing, and be deemed but 
a prolongation of the former fiduciary 
relation. McGuire v. Nugent, 15 S.W. 
551, 103 Mo. 161. 


50. U.S.—Gisborne v. Charter Oak 
Lainsy Co.) 20S Ct 2,642) Ups aecios 
35 L.Ed. 1029; Boone v. Chiles, 10 
Pet. 177, 9 LiKd. 388; Willison v. Wat- 
kins, 3 Pet. 43, 7 L.Ed. 596; Gilmer v. 
Billings, 55 F. 775; Lemoine v. Dunk- 
lin. County, (5d EF. 7487, 25 ©. CoAT we4en 
Pulliam -v. Pulliam,-100) 23: 


Cal.—Hearst v. Pujel, 44 Cal. 230; 
Miles v. Thorne, 38 Cal. 335, 99 Am. 
D. 384. 

Conn.—Catlin v. Decker, 38 Conn. 
262. 

Ill.— Chicago, ete., R. Co. v. Hay, 
10 N.B. 29, 119 Til 493; Russell v. 
Peyton, 4 Ill.App. 473. 

Ind.—Thomas v. Merry, 15 N.E. 244, 
i's) Inde eso 


Iowa.—Blackett v. Ziegler, 125 N.W. 
874, 147 Iowa 167. 

Kan.—Kansas City, etc., Invest. Co. 
v. Fulton, 46 P. 188, 4 Kan.App. 115. 

Ky.—Hall v. Ditto, 12 S.W. 941; 
ates v. Sewell, 7 S.W. 557, 87 Ky. 
Pe ee v. Hughes, 15 Miss. 

Mo.—Spencer v. O’Neill, 12 S.W. 
1054, 100 Mo. 49; Hill vy. Bailey, 8 Mo. 
App. 85. 

Nev.—Boydstun v. Jacobs, 147 
447, 38 Ney. 175. 

N.Y.—Lammer v. Stoddard, 9 N.E. 
828, 103 N.Y. 672; In re Newport 
Roman Catholic Soc., 4 Lans. 14. 

N.C.—North Carolina University v. 
Suete Nat. Bank, 3 S.E. 359, 96 N.C. 


Es 


Philippine.—Tolentino v. Vitug, 39 
Philippine 126. 

S.C.—Jones v. Swearingen, 19 S.E. 
947, 42 S.C. 58; Starke v. Starke, 37 
acne 438; Ramsay v. Deas, 2 S.C.Eq. 
ores 


Tex.—Lewis v. Castleman, 27 Tex. 
ay Grumbles v. Grumbles, 17 Tex. 

Vt.—Drake v. Wild, 27 A. 427, 65 
Vitae Lak 

[a] What does not amount to 
repudiation.—(1) The execution of a 
mortgage by one holding the legal 
title to land in trust will not be re- 
garded as a repudiation of the trust, 
and an act of adverse possession, 
where it was intended to benefit the 
estate, and was soon after satisfied 
by the trustee. Zunkel v. Colson, 81 
N.W. 175, 109 Iowa 695. (2)° Pay- 
ment of taxes and redemption from 
tax sale by the trustee, if consistent 
with his duty, do not tend to show 
a repudiation of the trust. Warren vy. 
Adams, 36 P. 604, 19 Colo. 515. (3) 
Payment of taxes and a claim of the 
entire estate do not amount to a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tice,®! or the aets or declarations of the trustee as- 
serting title in himself are so notorious and unequiv- 
ocal as to raise a presumption of notice to the 
and the statute of limitations will 
begin to run from the time the beneficiary receives 
In one jurisdiction it has been held 
that the trustee cannot claim adversely without 
first surrendering the possession of the trust estate.>4 
The statute of limitations may also commence to 
run after the trust ends or has become executed ;°° 
but even though the trust has become passive, if 
the trustee continues to pay over the rents and profits 
of the land, he cannot be said to be holding adverse- 
ly to the beneficiary since his possession is not hos- 


beneficiary ;>? 


such notice.® 


repudiation of the trust when not 
brought home to the beneficiary. Gol- 
son y. Fielder, 21 S.W. 173, 2 Tex.Civ. 
App. 400. 

51. Anderson v. Northrop, 12 So. 
318, 30 Fla. 612; Thomas v. Merry, 15 
N.E. 244, 113 Ind..83; Haynie v. Hall, 
5 Humphr. (Tenn.) 289, 42 Am.D, 427; 
Thomas vy. Glendinning, 44 P. 652, 13 
Utah 47. 

52. U.S.—Speidel v. Henrici, 7 S. 
Oty 610) 420 50'S. 87s S0) Lim: 718; 
Bacon v. Rives, 1 S.Ct. 3, 106 U.S. 99, 
27 L.Ed. 69; Oliver v. Piatt, 3 How. 
$33, 11 L.Ed. 622; Baker v. Whiting, 
38 Sumn. 475, 2 F.Cas.No. 787. 


Ala.—Kennedy v. Winn, 80 Ala. 165; 
McCarthy v. McCarthy, 74 Ala. 546; 
Shorter v. Smith, 56 Ala. 208. 


Cal.—Butler v. Hyland, 26 P. 1108, 
89 Cal. 575; Roach v. Caraffa, 25 P. 22, 


85 Cal. 436; Janes v. Throckmorton, 
57 Cal. 368; Miller v. Myles, 46 Cal. 
535; Hearst v. Pujol, 44 Cal. 230, 
Schroeder v. Johns, 27 Cal. 274; Ord 
v. De La Guerra, 18 Cal. 67. 
Ga.—Pace v. Payne, 73 Ga. 670; 


Scott v. Haddock, 11 Ga. 258. 


Ind.—Cunningham v. McKindley, 22 
Ind. 149. 

Me.—Haskell v. Hervey, 74 Me. 192. 

Mass.—St. Paul’s Church v. Atty.- 
Gen., 41 N.E. 231, 164 Mass. 188; 
Davis v. Coburn, 128 Mass. 377; Jones 


v. McDermott, 114 Mass. 400; Childs 
v. Jordan, 106 Mass. 321. 
Minn.—Smith y. Glover, 46 N.W. 


406, 44 Minn. 260; Randall v. Con- 
stans, 23 N.W. 530, 33 Minn. 329. 


Mo.—Goodwin v. Goodwin, 69 Mo. 
617. 
Neb.—Clark v. Clark, 32 N.W. 157, 
Neb. 402. 


N.C.—Davis v. Boyden, 31 S.H. 492, 
123. N.C. 283; North ' Caroling. .Uni- 
versity v. State Nat. Bank, 3 S.E. 
359, 96 N.C. 280. 
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Ohio.—Paschall v. MHinderer, 28 
Ohio St. 568. 
Tex.—Grumbles v. Grumbles, 17 


Tex. 473; Davis v. Davis, 49 S.W. 726, 
20 Tex.Civ.App. 310; Golson vy. Field- 
er, 21 S.W. 173, 2 Tex.Civ.App. 400. 


Utah.—Thomas v. Glendinning, 44 
P. 652, 13 Utah 47; Wood v. Fox, 32 
P. 48, 8 Utah 380. 


Wis.—Bostwick v. Dickson, 26 N.W. 
549, 65 Wis. 593. 


“In order to constitute the posses- 
sion of a trustee adverse to the 
beneficiaries of the trust, the repudia- 
tion of the trust by the trustee must 
be clear and unequivocal, and the 
beneficiaries must have notice there- 


Of72 St. Louls) Union TMmist, Con ve 
Harbaugh, (Tex.Civ.App.) 205 S.W. 
496, 500. 

53. U.S.—Riddle v. Whitehill, 10 


S.Ct. 924, 135 U.S. 621, 34 L.Ed. 282; 


TRUSTS 
tile.Pe 


in operation.°* 


que trust;®° 


Speidel vy. Henrici, 7 S.Ct. 616, 120 U. 
S987 comb, 718. Philipp) wW 
Philippe, 5 S.Ct. 1181/2115 WS. 151,729 
L.Ed. 336; Seymour v. Freer, 8 Wall. 
202, 19 L.Ed. 306; Oliver wv. Piatt, 
How: 3338) 42 ) id. 6225 Duchain v. 
Duchain, 51 F. 489. 


ov 


Ga.—Padce v. Payne, 73 Ga. 670; 
Smith v. Granberry, 39 Ga. 381, 9 
ieee 464; Scott v. Haddock, 11 Ga. 

Tll.—Russell vy. Peyton, 4 Ill.App. 
473. 


Ind.—Ward v. Harvey, 12 N.E. 399, 
111 Ind. 471; Raymond v. Simonson, 
4 Blackf. 77. 


Towa.—Biackett v. Ziegler, 125 N.W. 
874, 147 Iowa 167. 


Mass.—Merriam v. Hassam, 14 Al- 
len 516; .92 Am.D. 795. 


(ras shoe v. Hughes, 15 Miss. 
9. 


Mo.—Hill v. Bailey, 8 Mo.App. 85. 


Ohio.—Williams v. First Presb. 
Soc., 1 Chio St. 478. 


Tex.—Hunter v. Hubbard, 26 Tex. 
537; Durnersv. "Smith, 14 Tex. § 62.0! 
See Davis v. Davis, 49 S.W. 726, 20 
Tex.Civ.App. 310. 


Utah.—Thomas v. Glendinning, 
P. 652, 13 Utah 47. 


Eng.—Wedderburn v. Wedderburn, 
4 Myl.&C. 41, 585, 41 Reprint 16, 225. 


{a] Proof of actual or constructive 
notice mnecessary.—Notice, or some 
act of such notoriety that it would be 
presumed to be known to the cestui 
que trust, should be proved before 
the relationship would be disavowed 
and the statute of limitations com- 
mence to run. Grumbles v. Grumbles, 
17 Tex. 473. 


54. Meacham vy. Bunting, 41 N.E. 
175, 156 Til. 586, 47 Am.S.R. 239, 28 
L.R.A. 618; O’Halloran v. Fitzgerald, 
Ti Tle 53° 


55. Gilmore v. Ham, 36 N.E. 826, 
142 N.Y. 1, 40 Am.S.R. 554; Rouse v. 
Rouse, 96 S.E. 986, 176 N.C. 171. 


[a] Act which purports to execute 
trust.—Where an act is done by a 
trustee which purports to be an execu- 
tion of the trust, he is thenceforth 
regarded as standing at arm’s length 
from the cestui que trust, who must 
assert his claim at the hazard of being 
barred by limitations. Boydstun v. 
Jacobs, 147 P. 447, 88 Nev. 175. 


56. In re Nelson, 26 Hawaii 809. 


57. Kennedy v. Winn, 80 Ala. 165; 
McCarthy v. McCarthy, 74 Ala. 546; 


44 


Hovenden v. Annesley, 2 Sch.&Lef. 
607. 

58. See supra § 278. 

59. Dole v. Wilson, 40 N.W. 161, 


39 Minn. 330; Cummings v. Stovall, 
6 Lea (Tenn.) 679; Sommers v. Ben- 
nett, 69 S.E. 690, 68 W.Va. 157; Woods 
Vv. stevenson, 27 S.E: 309, 43° W.Va. 


[§ 279] bb. Resulting Trusts. 
that the rule excepting express trusts from the opera- 
tion of statutes of limitation®®’ is not applicable 
to a resulting trust,°® since it does not involve con- 
fidential relations between the trustee and cestui 
but there is other authority holding 
that, where the trust is not repudiated by the result- 
ing trustee, the statute of limitations will not bar 
the cestui que trust;*! the statute will run in favor 
of the trustee of a resulting trust from the time he 
disavows the obligation of trust and sets up a claim 


the trustee. 


[65 C.J.] 533 


A mere failure to execute the duties imposed 
by the trust will not set the statute of limitations 


It has been held 


149. See Murdock v. Hughes, 15 Miss. 
219 (which contains dictum that ex- 
press trusts form the only class pro- 
tected from the operation of the stat- 
ute). See also Strimpfler v. Roberts, 
18 Pa. 283, 57 Am.D. 606 (holding that 
evidence of consideration money hav- 
ing been paid by plaintiff twenty-one 
years before should be rejected by the 
court). 

{a] In Pennsylvania, under the act 
of April 22, 1856, providing that if 
there be neither entry nor possession 
taken by the party to whom the trust 
results in five years after it accrues, 
and no acknowledgment in writing, 
the trust cannot be asserted against 
ve Best v. Campbell, 62 Pa. 

@ 


60. Dole v. Wilson, 40 N.W. 161, 39 
Minn. 330. 


61. Colo.—Warren v. Adams, 36 P. 
604, 19 Colo. 515. 


Ill.— Reynolds v. Sumner, 18 N.E. 
re 126 Ill. 58, 9 Am.S.R. 5238, 1 L.R.A. 
827. 


Iowa.—Johnson y. Foust, 139 N.W. 
451, 158 Iowa 195. 


Mo.—Condit v. Maxwell, 44 S.W. 
467, 142 Mo. 266; Butler v. Lawson, 
20 NLO. 22. 


Nev.—Levy v. Ryland, 109 P. 905, 
32 Nev. 460. 


N.H.—Dow v. Jewell, 18 N.H. 340, 
45 Am.D. 371. 


N.Y.—Bailey v. Buffalo Loan, Trust 
& Safe Deposit Co., 107 N.B. 1043, 213 
INGY 525: 


Tex.—Cole v. Noble, 63 Tex. 432. 


Wis.—Faweett v. Fawcett, 55 N.W. 
405, 85 Wis. 332, 39 Am.S.R. 844. 


[a] Thus, where a wife furnished 
money to her husband with which to 
purchase land for her, and he made 
the purehase, taking title in his own 
name without her knowledge or con- 
sent, he became a trustee for her, and 
the statute of limitations did not com- 
mence to run against her until he dis- 
avowed the trust. Milner v. Hyland, 
77 Ind. 458. 


[b] Purchase by two persons tak- 
ing title in name of one.—In case of 
a trust resulting from the purchase of 
real estate by two persons and the 
taking of title in the name of one, the 
latter’s possession is considered in 
law that of the trustee, and his pos- 
session as trustee is the possession 
of the cestui que trust. Levy v. Ry- 
land, 109 P. 905, 82 Nev. 460. 


[c] Where express trust was void, 
the trustee held the trust fund as a 
resulting trust for the settlor, and the 
defense of adverse possession was 
unavailable. .Ross v. Ross, 243 N.Y.S. 
418, 3't- Muse. 795 [reve.on? other 
grounds 253 N.Y.S. 871, 233 App.Div. 
626, and aff 253 N.Y.S. 889, 233 App. 
1B sia Kale 
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in his own right to the trust property.®? 


[§ 280] cc. Constructive Trusts. As between the 
trustee and beneficiary of a constructive trust, the 
statute of limitations begins to run against the en- 
foreement thereof from the date of its inception,®® 
unless there has becn a fraudulent concealment of 
the cause of action.*+ No disclaimer or disavowal 
of the trust by the trustee is necessary.®° 


[§ 281] (2) By Trustee against Trustor’s Heirs or 
Devisees. Where a trust is void as a perpetuity, ad- 
verse possession for the statutory period of limita- 
tion by the trustee in favor of the cestui que trust 
will bar the claims of the residuary devisees or heirs 
at law of the trustor®® as long as the objects and 
purposes of the trust exist or so long as it can be 
executed in substantial conformity with the pro- 
visions of the trust deed,®* after which if shall be 
held as a resulting trust in favor of the heirs or 
devisees of the trustor.°* Where a diversion of trust 
property from the uses to which it was conveyed 
causes it to revert to the trustor’s heirs, the trustee 
may acquire title as against the heirs by adverse 
possession.°® 


[§ 282] (3) By Trustee against Remaindermen. 


62. Otto v. Schlapkahl, 10 N.W.; 1292. 
651, 57 Iowa 226; Gebhard v. Sattler, [a] 
40 Iowa 152; Moore v. Green, 3 B. (1) 


Mon. (Ky.) 407. 

63. U.S.—Speide! v. Héenrici, 7 S.Ct. 
610, 120 U.S. 377, 30 L.Ed. 718; Boone 
va Chiles,10 Pet., 177, 9. L.Bid. 388; 


torage concerns, 
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Reasons assigned for rule.— 
If the rule were otherwise, there 
is scarcely a single case of bailment, 
or money received to use, or of fac- 
or of general ac- 68. 
count, into whose services the doc- 


a 


[§§ 279-283 


The possession of a trustee of a trust created for a 
life estate cannot ripen into a preseriptive title as 
against the remaindermen until after the lapse of 
the statutory period after the life tenant’s death."” 


[§ 283] (4) By Grantee of Trustee against Cestui 
Que Trust. Where the trustee wrongfully sells or 
otherwise disposes of the trust property to another 
person, the possession of such person is adverse with- 
in the meaning of the statute of limitations, and he 
is entitled to its protection,’! at least where there 
is no intimation of a subsisting trust in the deed of 
conveyance and the grantee does no act which recog- 
nizes the existence of the trust,’? and this has been 
held to be true even though the grantee takes with 
knowledge of the trust;7* but it has also been Keld 
that in such a case he cannot set up title under the 
statute in the absence of notice or knowledge being 
transmitted to the cestui que trust.7* It has been 
held that, if the cestui que trust is under disability 
at the time of the irregular sale, he will be allowed 
the time within which to sue given in the statute 
after the disability is removed,’® such ruling being 
based on the principle that the trustee, by the instru- 
ment of sale, had estopped himself from suing, and 
the interests of the cestui que trust are thus un- 


66. American Colonization Soc. v. 
Soulsby, 99 A. 944, 129 Md. 605, L.R.A. 
LOM C1987. 

67. Latrobe v. American Coloniza- 
tion Soc., 106 A. 858, 134 Md. 406. 
See supra § 151. 


69. Seloff v. Naidetsch, 110 A. 896, 


Robinson v. Hook, 4 Mason 139, 20 F. 
Cas.No. 11,956. 

Cal.—Broder v. Conklin, 53 P. 699, 
121 Cal. 282; Hecht v. Slaney, 14 P. 
88, 72 Cal. 363. 

Conn.—Wilmerding  v. 
Conn. 67. 

Ill.—School Directors v. School Di- 
rectors, 16 Ill.App. 651. 

Ky.—Willson v. Louisville Trust 
Co., 44 S.W. 121, 102 Ky. 522; Maddox 
v. Allen, 1 Metc. 495. 

Md.—Weaver v. Leiman, 52 Md. 708, 
Matter of Leirmaan, 32 Md. 225, 3 Am.R. 
132. 

Mo.—Landis v. Saxton, 16 S.W. 912, 
105 Mo. 486, 24 Am.S.R. 403; Bobb v. 
Woodward, 50 Mo. 95. 


N.J.—McClane v. Shepherd, 21 N.J. 
Eq. 76. 

N.Y.—Lammer ve Stoddard, 
328, 103 N.Y. 672. 


N.C.—Taylor v. Dawson, 56 N.C. 86; 


Russ, 33 


9 N.E. 


Uzzle v. Wood, 54 N.C. 226; Edwards 
y. University Trustees, 21 N.C. 325, 


30 Am.D. 170. 

Tenn.—Haynie v. Hall, 5 Humphr. 
289, 42 Am.D. 427; Shelby vy. Shelby, 
Cooke 179, 5 Am.D. 686. 


Tex.—Cole v. Noble, 63 Tex. 432, 
Kennedy v. Baker, 59 Tex. 150; Car- 
lisle, vo ellart, 27%. Tex, 350; Etunter 


vy. Hubbard, 26 Tex. 537. 


Va.—Sheppards v. Turpin, 3 Gratt. 
(44 Va.) 357. 


Wis. Howell v. Howell, 15 Wis. 55. 


Eng.—Beckford v. Wade, 17 Ves.Jr. 
87, 34 Reprint 34; Andrew v. Wrigley, 
4 Bro.Ch. 125, 29 Reprint 812; Hen- 
derson™ v.) Atkins; 28 L:J.Ch. 913; 
Hovenden v. Annesley, 2° Sch.&Lef, 
607; Kingston v. Lorton, 2 Hog. 166; 
Cholmondeley v. Clinton, Turn.&R. 
107, 37 Reprint 1036; Townshend y. 
Townshend, 1 Bro.Ch. 550, 28 Reprint 


trine might not be pressed. Robinson 
v. Hook, 4 Mason 139, 20 F.Cas.No. 
11,956. (2) Such trusts are scarcely 
admitted or recognized by the parties, 
and, furthermore, the facts out of 
which they spring necessarily from 
their own nature presuppose an ad- 
verse claim of right on the part of 
the trustee. Matter of Leiman, 32 Md. 
225, 3 Am.R. 132; Hunter v. Hubbard, 
26 Tex. 537. (3) “The reason why 
the statute applies to trusts, against 


the assent of the party, is, that thére |° 


is an adverse holding and conflict of 
claim, and the party in possession be- 
ing exposed to the suit of the other, 
the latter is required, by the policy 
of the statute of limitations, to assert 
his right within a limited time.” Tay- 
lor v. Dawson, 56 N.C. 86, 93. 


{[b] Where,constructive trust is 
made out, time protects the trustee, 
although his conduct was originally 
fraudulent and his purchase would 


have been repudiated for fraud. 
Boone v.*Chiles, 10 Pet. (U.S.) 177, 
9 L.Ed. 388; Beckford v. Wade, 17 


Ves.Jr. 87, 34 Reprint 34. 


[c] Constructive trust arising out 
of fraud.—In case of a constructive 
trust which is born of fraud, and 
which presupposes from its beginning 
an adverse claim of right on the part 
of the trustee by implication, the stat- 
ute will commence to run from the 
period at which the cestui que trust 
could have indicated his right by ac- 
tion or otherwise. Cole v. Noble, 63 
Tex. 432; Hunter v. Hubbard, 26 Tex. 
537; Anderson vy. Stewart, 15 Tex. 
285. 


64. Speidel v. Henrici, 7 S.Ct. 610, 
120.U.S. 377, 30 L.Ed. 718; Hovenden 
v. Annesley, 2 Sch.&Lef. 607; Beck- 


ford v. Wade, 17 Ves.Jr. 87, 34 Re- 
print 34. 

65. Hecht v. Slaney, 14 P:; 88, 72 
Cal. 363. 


136 Md. 651; Phillips v. Insley, 77 A. 
850, 113 Md. 341, 140 Am.S.R. 408. 


70. Seaboard Air Line Ry. v. Sim- 
merville, 82 S.E. 890, 142 Ga. 317. 


71. Curtis v. Daniel, 23 Ark. 362; 
Nougues v. Newlands, 50 P. 386, 118 
Cal. 102; McKesson v. Hawley, 35 
N.W. 883, 22 Neb. 692; North Carolina 
University v. State Nat. Bank, 3 S.E. 
359, 96 N.C. 280. 


[a] Conveyance by trustee is 
repudiaticn of the trust, and the hold- 
ing thereafter by the grantee is ad- 
verse. Peters v. Jones; 35 Iowa 512. 


72. Merriam v. Hassam, 14 Allen 
(Mass.) 516, 92 Am.D. 795. 


73. Daniel, 23 Ark. 362; 
Nougues v. Newlands, 50 P. 386, 118 
Cal. 102; Ewing v. Shannahan, 20 S. 
W. 1065, 113 Mo. 188. 


[a] Reasons for rule.—(1) The pos- 
session of the purchaser commences 
in hostility to the title of the cestui 
que trust and the cestui que trust 
must suffer the consequences of per- 
mitting a stranger to the trust to ac- 
quire and hold adverse possession of 
the property for the time prescribed 
by statute, without resorting to the 
courts for its recovery. Curtis v. 
Daniel, 23 Ark. 362. (2) The grantee 
becomes the involuntary trustee of 
the cestui que trust and the statute 
of limitations runs in favor of such a 
trustee. Nougues v. Newlands, 50 P. 
386, 118 Cal. 102. 


Constructive trusts see supra § 280. 


Curtis v. 


74. Marshall’s Estate, 22 A. 24, 138 
Pa. 285. 
fa] Reason for rule.—The grantee 


can have no greater rights or privi- 
leges than the grantor. Marshall's 
Hstate, 22 A. 24, 138 Pa. 285. 

ane Parker vy. Hall, 2 Head (Tenn.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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protected ;*° but there is other authority holding 
that the interest of a contingent cestui que trust is 
barred by adverse possession for the statutory period 
from the date of sale,’7 on the grounds that the trus- 
tee may avoid his irregular act by the proper action 


against the grantee.*8 


[§ 284] e. Creditors of Trustee.7° Trust property 
is not liable for the trustee’s individual debts,8® and 


76. Parker v. Hall, supra. 

77. Willson v. Louisville Trust Co., 
44 S.W. 121, 102 Ky. 522. 

73. Willson v. Louisville Trust Co., 
supra. 
79. 
ang trustce’s creditors see 

§$§ 880, 881. 

80. Ala.—Lavender v. Lee, 14 Ala. 
688. 

Cal.—Bank of Cottonwood v. Henri- 
ques, 266 P. 836, 91 Cal.App. 88. 

Ga.—Hurst v. De Kalb County, 
S.E: 294, 110 Ga. 33. 

Ind.—Cox v. Arnsmann, 
21.0: 

Ky.—Hackett’s Trustee v. Hackett, 
142 S.W. 678, 146 Ky. 408; Woolfolk 
v. Earle, 40 S.W. 247, 19 Ky.L. 343; 
Horn vy. Decker, 2 Ky.L. 435. 

Md:—Doxen v. Wagner, 121 A. 254, 
142 Md. 441 [cit Cyc]. 

Mass.—Hussey v. Arnold, 70 N.E. 
87, 185 Mass. 202; Lerow v. Wilmarth, 
9 Allen 382. 

Mich.—Lee v. Enos, 
97 Mich. 276. 


N.Y.—In re Doyle’s Estate, 233 N.Y. 
S. 667, 183 Misc. 647; Rankin v. Metz- 
ger, 68 N.Y.S. 911, 33 Misc. 581 [aff 
714 N.Y.S. 649, 69 App.Div. 264, 32 
N.Y.Civ.Proc. 370 (aff 66 N.E. 1115, 
174 N.Y. 540)]. 


N.C.—Kelly Springfield Tire Co. v. 
Lester, 130 S.E. 45, 190 N.C. 411. 


Ohio.—Wright v. Franklin Bank, 59 
Ohio St. 80; McFarland v. Purper, 17 
Ohio Cir.Ct.N.S. 20. 


Or.—Barnes v. Spencer, 153 P. 47, 
79, Or~205 [eit Cyc}. 


Pa.—Kauffman v. Kauffman, 109 A. 
640, 266 Pa. 270; Brown vy. William- 
son, 36 Pa. 338. 


Tenn:—Nashville Trust Co:  v. 
Weaver, 50 S.W. 763, 102 Tenn. 66; 
Renshaw v. Tullahoma First Nat. 
Bank, (Ch.A.) 63 S.W. 194. 


Tex.—Johnson v. Darr, 272 S.W. 
1098 [aff (Civ.-App.) 257 S.W. 682]; 
Adams v. Williams, 248 S.W. 6738, 112 
Tex. 469. 

Vt.—Whitcomb v. Cardell, 
24; Williams v. Fullerton, 
346. 

W.Va.—Stearns Coal & Lumber Co. 
v. Jones, 132 S.E. 716, 101 W.Va. 374; 
Johnson’s Ex’rs v. Johnson’s Heirs, 
98 S.E. 812, 83 W.Va. 593. 


[a] Thus (1) the interest acquired 
by the surviving husband under his 
wife’s will, bequeathing her property 
to him in trust for their children, 
could not be reached by his creditors. 
Feagan v. Metcalfe, 150 S.W. 988, 150 
Ky. 745. (2) Where one appointed to 
sell stock for another and to receive 
checks payable to such other and to 
forward sixty per cent of the amount 
received and retain forty per cent 
was a trustee, deposits in a bank in 
his name as “manager” were not sub- 
ject to garnishment, in an action 
against him personally, where he had 
withdrawn from the deposits more 
than his forty per cent. Garst v. Can- 
field, 116 A. 482, 44 R.I. 220. 


[b] Since trustee cannot use trust 


Priorities of cestui que trust 


infra § 


35 


76 Ind. 


56 N.W. 550, 


AS Vt. 
20 Vt. 
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cannot be reached by attachment,*! or execution,*’ 
and this is true not only in express trusts, but also 
in resulting®® and constructive trusts.84 
apples although the trust is oral,8° and, unless a 
statute provides otherwise,*® or unless the trustee 


The rule 


obtains credit by reason of the trust, with the acqui- 


property for his own benefit, such 
property cannot be subjected by his 
creditors to the payment of his debts. 
Equitable Trust Co. of New York v. 
Connecticut Brass & Mfg. Corpora- 
tion,, 290 BY. 72. 


[c] Creditors of trustee bene- 
ficiary who has appropriated and used 
up his share of the estate can have 
no rightful claim on any portion of 
the shares of the other beneficiaries. 
Koerner v. Pfaff, 2 Ohio N.P.N.S. 597. 


[d] Deed vesting trustee with full 
power of disposition does not subject 
the estate to the claims of trustee’s 
creditors. James v. Joseph, 1 S.W. 
(2d) 1017, 156 Tenn. 417. 

[e] Mortgage held 
collection cannot be subjected to 
claims against the trustee. Doxen v. 
Wagner, 121 A. 254, 142 Md. 441. 


{f{] Where lands are conveyed to 
husband in trust for wife and chil- 
dren, and no beneficial interest is giv- 
en him, in a suit to subject the lands 
to the payment of the debts of the 
husband and wife the bill is demurra- 
ble where a claim for relief against 
the husband is based on an interest 
in the Jands in him. Bell v. Watkins, 
1 So. 92, 82 Ala. 512, 60 Am.R. 756; 
pew loe v. Brown, 38 §.E. 66, 112 Ga. 


in trust for 


[g] Where husband conveys prop- 
erty to wife in trast for himself, and 
she conveys to third parties, her 
creditors cannot attack the convey- 
ances. Stratton v. Edwards, 54 N.H. 
886, 174 Mass. 374. 


[h] Trustee of illegal corporation. 
—Although a corporation was illegal, 
because organized for the sole purpose 
of buying and selling real estate, per- 
sons who subscribed and paid for 
stock therein, and with whose money 
land was purchased, while entitled to 
no legal right, did acquire an equita- 
ble interest in the property which is 
superior to the interest of creditors of 
the trustee to whom the property was 
attempted to be transferred for the 
corporation, and who never acquired 
any interest therein, except to the ex- 
tent of the stock he subscribed and 
paid for. Walker v. Taylor, 96 N.E. 
1055, 252 Til. 424, 


Judgment against trustee see Judg- 
ments § 911. 


81. Hussey v. Arnold, 70 N.E. 87, 
185 Mass. 202; Lerow v. Wilmarth, 9 
Allen (Mass.) 382; Foster’s Hstate, 36 
Ay 343; 17.9 Pas 610: 


Attachment against trustee gener- 
ally see Attachment § 30. 


82, Cox v. Arnsmann, 76 Ind. 210; 
McFarland v, Purper, 17 Ohio Cir.Ct, 
N.S: 20. 

[a] Purchaser becomes trustee.— 
On a sale by a sheriff under a judg- 
ment against one who was seized of 
the property as trustee, the sheriff's 
vendee becomes himself a trustee for 
the original uses. 
8 Pa. 327. 

Execution against interest of trus- 
tee generally see Executions § 83. 


83. Minn.—St. Louis County 
School Dist. No. 10 v. Peterson, 76 N. 
W. 1126, 74 Minn, 122, 73 Am.S.R. 337. 


Mo.—Southern Bank of Fulton vy. 


Beaver v. Filson, 


escence of the beneficiary,** even though the eredi- 
tors have no knowledge of the existence of the trust, 


Nichols, 138 S.W. 881, 235 Mo. 401. 


Or.—Barnes v. Spencer, 153 P. 47, 
79- Or. 205; Martin v. Thomas, 144 
P. 684, 74 Or. 206. 


Tex.—Penman v. Blount, (Civ.App.) 
264 S.W. 169. 


Va.—Straley v. Esser, 83 S.E. 1075, 
PIE Viteeloines 


[a] After execution of valid con- 
tract to convey real estate, the gran- 
tor was a mere trustee whose trus- 
teeship was not subject to call of her 
personal creditors. Richardson  v. 
Estle, (lowa) 243 N.W. 611. 


84 Arntson vy. First National 
Bank, 167 N.W. 760, 39 N.D. 408, L.R. 
A.1918F 1088. 


85. Hurt v. Drew, 252 P. 249, 122 
Kan. 357. 


86. See statutory provisions. 


[a] Where company had no knowl- 
edge that officer held real estate in 
trust for a third person, the receiver 
of the company could attach the real 
estate within Rev. L. Mass. c 147 § 3, 
which provides that no trust concern- 
ing land shall prevent a creditor who 
has no notice of the trust from at- 
taching the land or from taking it on 
execution. McDermott v. Hayes, 197 
ones 116 C.C.A. 553 [rev 194 F. 


[b] Affidavit by defendant in sup- 
port of his motion to dissolve an at- 
tachment of real estate situated ina 
county of Massachusetts, which al- 
leges that he holds such real estate 
under an oral trust in favor of a third 
person, but which does not disclose 
that he holds property in other coun- 
ties in the state under a similar trust, 
does not give notice to plaintiff of an 
oral trust affecting the real estate in 
the other counties, and the same may 
be subsequently attached. McDer- 
mott v. Hayes, 197 F. 129, 116 C.C.A. 
553 [rev 194 F. 902]. 


[c] In Pennsylvania (1) a result- 
ing trust arising from payment of 
purchase money is void against bona 
fide judgment creditors and other 
creditors unless a declaration of trust 
has been recorded or an action of 
ejectment has been begun against the 
holder of the legal title, under Act 
June 4, 1901 (P. L. p 425), which so 
provides. Central Nat. Bank & Trust 
Conv." Kuntz) 1 6 WAS GO2t ies us 
Hershberger, 94 A. 1089, 249 Pa. 504; 
Rochester Trust Co. v. White, 90 A. 
127, 243 Pa. 469. (2) A “bona fide 
judgment creditor’ within Act June 
4, 1901 (PB. L. p 425), is one who in 
good faith, without fraud or coilu- 
sion, recovers a judgment for money 
honestly due him. Rochester Trust 
Co. v. White, supra. (3) As used in 
the statute, “other creditors” means 
lien creditors and not general credi- 


tors. Burns v. Coyne, 144 A. 667, 294 
Pa, 512: 
87. Morgan v. Lewis, 189 S.W. 


1118, 172 Ky. 813 


[a] Permitting title of record to 
be in another’s name will not estop 
the real owner from asserting his 
rights against creditors of the trus- 
tee, if he knew nothing about repre- 
sentations made by the trustee to his 
ereditors. Bank of Cottonwood v. 
Henriques, 266 P. 836, 91 Cal.App. 88. 
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the estate being in the name of the trustee;8* but 
it has also been held that, if the record shows a 
beneficial interest in a Judgment debtor and there 
are no circumstances to rebut such showing, a bona 


fide judgment creditor may seize 


execution,®® and the mere fact that the deed is in 
the name of the debtor as trustee will not rebut the 
showing under a statute which provides that a 
grantee so designated may sell, convey, and grant 
the beneficial interest if no intention of the grantor 
is shown otherwise or the declaration of trust and 
the purposes thereof do not appear of record.°° 
statute providing that no trust concerning lands 
shall prevent a creditor without notice of the trust 
from attaching them applies to lands held by a life 
association as a part of its emergency fund for the 
payment of its death and disability claims.°? 


88. Cal.— Byrne v. McGrath, 62 P. 
bboy s0mCal. 316) 80 SAmeSaR. 203 
Bank of Cottonwood v. Henriques, 266 
P. 836, 91 Cal.App. 88. 


Ill.— Franklin Sav. Bank v. Taylor, 


23 NN... 397, 1317 Il). 376. See also 
Gallagher v. Northrup, 74 N.E. 711, 
215 Ll. 563. 

Md.—Doxen v. Wagner, 121 A. 254, 
142 Md. 441. 

Miss.—Hancock v. Titus, 39 Miss. 
224. 

N.J.—Lathrop v. Gilbert, 10 N.J. 
Eq. 344. 


Ohio.—McFarland v. aL, 


Ohio Cir.Ct.N.S. 20. 


Pa.—Shryock v. Waggoner, 
430. 


{a] Failure to record.—(1) On re- 
conveyance of land the legal title to 
which was held in trust for a special 
purpose, the grantee’s failure to re- 
cord the deed will not affect his equi- 
table rights as against a creditor of 
the trustee who levied on the land 
after execution, but before record of 
the deed. Hawkins v. Willard, (Tex. 
Civ.App.) 388 S.W. 365. [foll Bris- 
coe v. Bronaugh, 1 Tex. 326, 46 Am.D. 
108]. (2) If property under a result- 
ing trust void as to judgment credi- 
tors, under Act June 4, 1901 (P. L. p 
425), is conveyed by the trustee to 
the beneficiary before entry of judg- 
ment, it is not subject to the trustee’s 
debts even though the deed be unre- 
corded. Beman Thomas Co. v. White, 
AZ wAC ot, 269) ea. 26: 


89. Willys-Overland v. Blake, 121 
So. 884, 97 Fla. 626. 


Purper, 


28 Pa. 


90. Willys-Overland v. Blake, su- 
pra. 

91. Atty.-Gen. v. Massachusetts 
Ben. Life Assoc., 53 N.E. 879, 173 
Mass. 378. 

92. See statutory provisions; and 
supra § 272. 

93. Hegstad v. Wysiecki, 165 N.Y. 
Ssos 17S" App: Div.) 733." 


[a] hus, where a tenant of prop- 
erty held in trust sued the trustee 
for failure to perform duty as land- 
lord, a reconveyance of the property 
to the person for whom the trustee 
held title did not free it from liabil- 
ity. Hegstad v. Wysiecki, 165 N.Y.S. 
898, 178 App.Div. 733. 


94. U.S.—French vy. Edwards, 9 F. 
Cas.No. Preys 5 Sawy. 266. 


Ala.—Dickinson v. Conniff, 65 Ala. 
BOL. 


Ky.—Booker v. Carlile, 14 Bush 154. 
Mass.—Hussey v. Arnold, 70 N.E. 
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the property on 


A 


Under 


87, 185 Mass: 202. 

N.J.—Lathrop v. Gilbert, 10 N.J.Eq. 
344. 

N.Y.—In re Doyle’s Estate, 233 N. 
Y.S. 667, 133 Misc. 647; Rankin v. 
Metzger, 68 N.Y.S. 911, 33 Misc. 581 
[aff 74 N.Y.S. 649, 69 App.Div. 264, 
32 N.Y.Civ.Proe. 370 (aff 66 N.H. 1115, 
174 N.Y. 540)]. 

5 N.C.—Stith vy. Lookabill, 

3 

Or.—Barnes v. Spencer, 153 P. 47, 
(9 Or 205; 


95. Definition of express trust see 
supra § 21. 


Wature of estate in trust as between 
trustee and beneficiary generally see 
supra § 266. 


Operation and Lise of statute of 
uses see supra § 8 


96. U.S. Donichardson v. City Trust 
Co., oT ® (2a) 35; Eschen v. Steers, 
LOY BEd) 7393 Stewart v. Lipsitz, 
286 F. 641. 


Ala.—Wright v. Martin, 107 So. 818, 
214 Ala. 334; Henderson vy. Hender- 
son, 97 So. 358, 210 Ala. 73; Thomas 
v. Wallace, 5 Ala. 268. 


Cal.—Floyd v. Forbes, 12 P. 726, 71 
Cale 588) Cutter /v.. Handy, 43 i@ale 
GSS OAN eri ays Maxoysssy Ayer 12%, alah. ks} 
Cal.App. 306. 


Fla.—May v. May, 
Am.D. 431. 


Ga.—Dunecan v. Verner, 158 S.E. 
322, 172 Ga..553 [foll Verner v. Dun- 


(LNG: 


y ie =) E10) (ok 


Can, 18. Sek 325, 172 (Gas sdb ty, and 
Smith v. Verner, 158 S.E. 415, 172 Ga. 
557]; Ballenger v. Burton, 92 S.E. 
514, 147 Ga. 5. 


Iowa.—In re Sherman Trust, 179 N. 
W. 109, 190 Iowa 1385. 


Kan,—Dixon y. Dixon, 116 P. 886, 
85 Kan. 379. 

Ky.—Berry v. Williamson, 11 B. 
Mon. 245. 


Me.—True Real Hstate Co. v. True, 
99 A. 627, 115 Me. 533; North vy. Phil- 
brook, 34 Me. 532. 


Md.—Mathias v. Fowler, 93 A. 298, 
124 Md. 655; Baker v. Baker, 90 A. 
776, 123 Md. 32; Rotmanskey v. Heiss, 
39 A. 415, 86 Md. 633; McPherson v. 
Snowden, 19 Md. 197; West v. Bis- 
coe, 6 Harr.&J. 460. 


Mass.—Hall v. Farmer, 118 N.E. 
351, 229 Mass. 103; Brown v. Lum- 
bert, 108 N.B. 1079, 221 Mass. 419. 


Miss.—George v. Adams, 106 So. 
359, 141 Miss. 144. 


the estate may be reached by his ereditors. 


[§ 285] 3. Extent of Estate or Interest of Cestui 
Que Trust*®>—a, Express Trust—(1) In General. 
In determining the extent of the estate or interest 
of the beneficiary of an express trust, the intention 
of the creator of the trust, as ascertained from a 
consideration of all the provisions of the instrument 
declaring the trust, must be given effect,®® if prac- 


[§§ 284-285 


a statute which invests the whole estate in the trus- 
tee,?2 it has been held that a trustee who holds the 
legal title, although under a moral obligation to 
recognize another as the owner, cannot defraud his 
creditors by a reconveyance to the person for whom 
he holds the title.9? 


Any beneficial interest which the trustee has in 


g94 


Mo.—Whiteley v. Babcock, 249 S. 
W. 930; Young v. Hyde, 164 S.W. 228, 
255 Mo. 496; Burr v. Burr, 143 S.W. 
1096, 163 Mo.App. 395. 


Mont.—Stagg v. Stagg, 300 P. 539, 
90 Mont. 180. 


Neb.—Flanagan v. Olderog, 226 N. 
W. 316, 118 Neb. 745. 


N.J.—Supreme Lodge, K. P. v. 
Rutzler, 100 A. 189, 87 N.J.Eq. 342 
[mod 98 A. 836, 86 N.J.Eq. : 
Bruere v. Bruere, 35 N.J.Eq. 
Blythe v. Green, (Ch.) 38 A. 743. 


N.Y.—Woodgate v. Fleet, 64 N.Y. 
566; Tucker v. Meeks, 52 N.Y. 638 
Laff 32 N.Y.Super. 736]; Allen v. Mer- 
cantile Mut. Ins. Co., 52 N.Y. 687; 
First Nat. Bank of Yonkers v. Palm- 
er, 257 N.Y.S. 816, 235: App.Div. 593 
[mod 254 N.Y.S. 16, 141 Mise. 692]; 
Webb’s Academy and Home for Ship- 
builders v. Hidden, 103 N.Y.S. 659, 
118 App.Div. 711 [aff 87 N.E. 1129, 194 
N.Y. 547]; Jones v. Butler, 11 Hun 
413; In re Eustis’ Will, 250 N.Y.S. 
511, 140 Misc. 344; Street v. Post, 178 
N.Y.S. 531, 109 Mise. 228; Kelly v. 
Kremm, 138 N.Y.S. 626, 78 Misc. 576 
[appeal dism 147 N.Y.S. 1120, 163 App. 
Div. 850]; In re Dibble, 137 N.Y.S. 
86, 76 Misc. 413; Slocum’s Estate, 
Tuck.Surr. 443. 


Ohio.—Hoagland v. Marsh, 4 Ohio 
Cir.Ct. 31, 2 Ohio Cir.Dec. 402; Mo- 
ton v. Dewell, 32 Ohio Cir.Ct. 35. 


Or-—Coston Ww. Portland Trust ‘Cos 
28 P2586, 282) Pi 442) 31 vOre ia 
Furuset v. Mays, 182 P. 558, 93 Or. 


191; Mattison vy. Mattison, 100 P. 4, 
ae Or, 2! 254, 133 Am.S.R. 829, 18 Ann. 
as 


a Th re Knowles, 57 A. 518, 208 
Pak, 219; J Riehards. we. Lawrence, 12 
Pa.Dist. 673; Knowles’ Hstate, 12 Pa. 
Dist. 631; Harris’ Estate, 3 Phila. 
326. See In re Garrison’s ‘Estate, 17 
Pa.Dist.&Co. 272. 


§8.C.—Spivey v. Conway Lumber Co., 
93 S.E. 246, 108 S.C. 13; Gadsden v. 


Cappedeville, 37 S.GL 467; Roberts 
v. Lesly, 29 S.C.Eq. 35. Compare 
Wright v. Herron, 27 S.C.Eaqa. 339. 


S.D.—In re Shotwell's Trusteeship, 
245 N.W. 251. 


Tenn.—Citizens’ Nat. Bank v. Wat- 
kins, 150 S.W. 96, 126 Tenn. 453; Bu- 
chanan v. Howard, /3 Tenn.Ch, 206; 
Camphelt v. Stacker, 2 Tenn. Civ.A. 


Tex.—Jackson v. Hughes, (Civ. 
App.) 52 S.W.(2d) 687; Bubank vy. 
Moore, (Civ.App.) 297 S.W. WON. 


Utah.—Christensen y. Ogden State 


*By PHILIP H. CRAWFORD JR. (§§ 285-325). 
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§ 285] 


ticable and not contrary to law,®* and so far as is 
consistent with the rules of legal construction,?® for, 
in the construction of the limitations of a trust, 
courts of equity follow the rules applicable to legal 


Bank, 286 P. 638, 75 Utah 478. 


Va.—Ward v. Funsten, 10 S.E. 415, 
86 Va. 359; Roy v. Garnett, 2 Wash. 
(2:-Va.) 9. 

Wis.—Miller v. Douglass, 213 N.W. 
320, 192 Wis. 486; Miller v. Payne, 136 
N.W. 811, 150 Wis. 354. 


Ont.—Re Smith, 16 Ont.W.N. 246. 
[a] “Accretion,” in a_ technical 
sense, is confined to addition to the 


original share of the donee resulting 
from the death of the cobeneficiary. 
Miller v. Douglass, 213 N.W. 320, 192 
Wis. 486. 


97. Hunt v. Hunt, 83 N.W. 371, 124 
Mich. 502; Walton v. Drumtra, 54 S. 
W. 233, 152 Mo. 489; Walton v. Ketch- 
um, 48 S.W. 924, 147 Mo. 209 [aff 54 
S.W. 238, 152 Mo. 489]; Draper v. 
Paimer AN. YS 7116) mod 7 NYS. 
614, 54 Hun 637, 4 Silv.Sup. 308]. 


. 98. Bredell v. Collier, 40 Mo. 287; 
Parks v. Parks, 9 Paige (N.Y.) 107. 


99. -Ark.—Badgett v. Keating, 31 
Ark. 400. 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849. 


Tll.—Merchants’ Loan & Trust Co. 
v. Patterson, 139 N.E. 912, 308 Ill. 519. 


Iowa.—Ellsworth College of Iowa 
Falls v. Emmet County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 530. 


Mass.—Sweet v. Dutton, 109 Mass. 
589, 12 Am.R. 744 (holding that the 
word “heirs” in a gift of personalty 
refers primarily to those who would 
be entitled under the statute of dis- 
tributions). 


Mo.—Cornwell v. Wulff, 50 S.W. 
439, 148 Mo. 542, 45 L.R.A. 53; Corn- 
well v. Orton, 27 S.W. 536, 126 Mo. 
355. 


N.J.—Traverso v. Traverso, 133 A. 
705, 99 N.J.Bq. 514 [aff 137 A. 919, 
101 N.J.Eq. 308]; Smith v. Baxter, 
49 A. 1130, 62 N.J.Eq. 209 [aff 53 
Aes ti25.ub4- Nef Wee 793));°-Tarbox -v: 
Grant, 39 A. 378, 56 N.J.Eq. 199; Price 
v. Sisson, 13 N.J.Eq. 168. 


N.C.—Clark v. Cox, 20 S.E. 176, 115 
N.C. 93 (holding that, unless the cre- 
ator of a trust clearly intends other- 
wise, its limitations must be con- 
strued according to the rules applica- 
ble to limitations of a strictly legal 
character). 


Pa.—Kyle v. Hibbs, 126 A. 248, 281 
Pa, 02s) In reaBacon, 52 A. 135, 202 
Pa Dob: 


Tex.—Tomahagen v. Sarber, 
App.) 29 S.W.(2d) 438. 


Va.—Vashon vy. Vashon, 35 S.B. 457, 
98 Va. 170. 


W.Va.—Blake v. O’Neal, 61 S.E. 410, 
63 W.Va. 488, 16 L.R.A.N.S. 1147. 


And see Deeds 8§ 197-232; Wills 
[40 Cye 1382 et seq]. 


[a] Whether beneficiaries take per 
capita or per stirpes see McPherson 
v. Snowden, 19 Md. 197. 


1. Cornwell v. Orton, 27 S.W. 536, 
126 Mo. 355; Kelly v. Kremm, 138 
N.Y.S. 626, 78 Misc. 576 [appeal dism 
147 N.Y.S. 1120, 163 App.Div. 850]. 


2. U.S.—McClelland v. Rose, 208 F. 
608, 125 C.C.A. 505; Dunkerson v. 
Goldberg, 162 F. 120, 89 C.C.A. 120; 
In re Chisolm, 5 F.Cas.No. 2,687, 8 
Ben. 242 


Ala.—Greenwood v. Coleman, 34 
Ala. 150; McWilliams v. Ramsay, 23 


(Civ. 


TRUSTS 


estates.°9 


Ala. 813. 


Ga.—Seaboard Air Line Ry. v. Sim- 
merville, 82 S.B. 890, 142 Ga. 317; 
Jones v. Rountree, 76 S.B. 55, 138 Ga. 
1G 


1ll.—MecFall v. Kirkpatrick, 86 N.E. 
139, 236 Ill. 281; Patterson v. John- 
sgn, 113 Ill. 559. 


Ind.—Nelson v. Davis, 35 Ind, 474. 
Iowa.—Zuver v. Lyons, 40 Iowa 
0. 


Md.—Preston vy. Clabaugh, 45 A. 
887, 90 Md. 707; Handy v. McKim, 4 
A. 125, 64 Md. 560. 


Mass.—Putnam v. Story, 132 Mass. 
hg Lerned vy. Saltonstall, 114 Mass. 


Mo.—Wood v. Kice, 15 S.W. 623, 
103 Mo. 329. 


N.J.—Pillot v. 
46 N.J.Eq. 310. 


N.Y.—Street v. Post, 188 N.Y.S. 
658, 197 App.Div. 304 [aff 178 N.Y.S. 
531, 108 Mise. 228, and aff 134 N.E. 
573, 232 N.Y. 563]; Hunter v. Hunter, 
17 Barb. 25; In re Eustis’ Will, 250 
N.Y.S. 511, 140 Misc. 344; Fish v. 
Deady, 215 N.Y.S. 374, 127 Misc. 332; 
Stubbs v. Stubbs, 4 Redf.Surr. 170. 


N.C.—Bond v. Moore, 90 N.C. 239. 
Pee also Walker y. Sharpe, 68 N.C. 
° . 


Landon, 1:9) A. 225; 


Pa.—In re Miners’ Bank of Wilkes- 
Barre, 101 A. 934, 258 Pa. 117; Fowl- 
er’s Appeal, 17 A. 431, 125 Pa. 388, 11 
Am.S.R. 902; Little v. Wilcox, 13 A. 
468, 119 Pa. 439; Osborne v. Soley, 
*81 Pa. 312; Richards v. Lawrence, 12 
Pa Disty 673 (Crosby tv. Davis; (2 ear 
Ei Ree 403ar4ePach. dst 93. 


S.c.--Thomson v. Peake, 
45, 725, 38.8.C. 440. 


es 
Eng.—Bagshaw v. Spencer, 2 Atk. 
577, 26 Reprint 741, 1 Ves. 142, 27 Re- 
print 944; Collier v. McBean, 34 Beav. 
426, 55 Reprint 700. 


See Hullin v. Fauré, 15 La.Ann. 622. 


And see Deeds §§ 283-284; Hstates 
§§ 59-129; Wills [40 Cyc 1612 et seq]. 


[a] Power in life tenant to desig- 
nate to whom estate shall go on his 
death does not enlarge estate. Graves 
v. Trueblood, 1 S.E. 918, 96 N.C. 495. 


[b] For example, where property 
was conveyed in trust for the sepa- 
rate use of the beneficiary and such 
children as She had, or might have, 
and to the survivor or survivors of 
them, a life estate passed to the ben- 
eficiary, and the words ‘survivor or 
survivors” applied only to the chil- 
dren who at the death of their mother 
took the estate. Rogers vy. Payne, 
14 B.Mon. (Ky.) 135. 


3. Ga.—Heyward-Williams Co. v. 
McCall, 79 S.E. 138, 140 Ga. 502; Du- 
rant v. Miller, 14 S.B. 612, 88 Ga. 251. 


14 B. 


17 S.E. 


Ky.—Benning v. Benning, 
Mon. 585. 


Me.—Laughlin v. Page, 80 A. 753, 
108 Me. 307. 


Md.—Thompson vy. Ballard, 16 A. 
378, 70 Md. 10; Brown v. Renshaw, 
57 Md. 67. 


Mass.—Reardon v. Reardon, 78 N. 
E. 430, 192 Mass. 448; Newhall v. 
Wheeler, 7 Mass. 189 (holding that a 
conveyance to the selectmen of a 
town, and their successors, for the 
use of a third person, and after his 
death, if any of the premises shall 
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The cestui que trust takes the same es- 
tate in duration as though estate were legal instead 
of equitable;! thus the cestui que trust may take an 
equitable life estate,? or an equitable fee simple.* 


remain, then for his heirs, to hold for 
such use, at the discretion of the 
grantees, vests an equitable fee sim- 
ple title in such third person, which 
he may lawfully devise). 


Miss.—Boone v. Davis, 8 So. 202, 64 
Miss. . 


Ohio.—Pherson v. Mitchell, 12 Ohio 
App. 336. 


R.I.—Taylor v. Lindsay, 14 R.L 
518 (holding that the estate of one 
who conveys land and personalty in 
trust for the payment of his debts, 
the income afterward to be paid to 
himself, and the corpus to his heirs, 
in case he shall leave no will, is an 
equitable fee simple as to the land, 
and an analogous estate as to the per- 
sonalty). 


Va.—Culpepper Nat. Bank Vv. 
Wrenn, 78 S.E. 620, 115 Va. 55; Cole- 
man v. Dickenson, Jeff. 67. 


Eng.—Ward v. Burbury, 
190, 52 Reprint 75. 


And see Deeds §§ 278-280; Estates 
§§ 8-16; Wills [40 Cye 1573 et seq]. 


[a] Word “heirs” (1) is not nec- 
essary to the granting of an equita- 
ble fee to the cestui que trust, provid- 
ed the intention of the party creating 
the trust, to grant the fee to the ces- 
tui que trust, can be made out from 
the whole instrument. Glynn v. Max- 
field, 76 A. 196, 75 N.H. 482; Fulbright 
Ve Yoder, 18 4S. Bi 713, 113 Ne: #4565 
Holmes v. Holmes, 86 N.C. 205; New- 
man’s Appeal, 35 Pa. 339; Foster v. 
Glover, 24 S.E. 370, 46 S.C. 522; Brat- 
ton v. Massey, 15 S.C. 277. Compare 
Evans v. King, 56 N.C. 387 (holding 
that the declaration of an executed 
trust of land will have exactly the 
same construction as if it had been 
a conveyance of the legal estate; and 
that such a declaration which does 
not contain words of inheritance 
passes only an estate for life). (2) 
However, a deed to a grantee and her 
heirs, in trust for her two children 
therein named and the survivor of 
them, grants to the children the use 
for life, which, by virtue of the stat- 
ute of uses, is executed in them as a 
legal estate for life only. Kelly v. 
Kremm, 138 N.Y.S. 626, 78 Misc. 576 
[appeal dism 147 N.Y.S. 1120, 163 App. 
Div. 850]. 


[b] Beneficiaries or legal repre- 
sentatives.—A trust deed declared the 
grantor’s intent to convey all the 
land owned by him in G, the haben- 
dum being to C and his heirs and as- 
signs in trust to manage the proper- 
ty for certain beneficiaries, and to 
convey at the direction of a majority 
of the beneficiaries, or their legal rep- 
resentatives, the trustee’s covenant to 
perform the trust being to the bene- 
ficiaries and their legal representa- 
tives. It was held that the deed con- 
veyed the fee, so that on the death of 
a beneficiary his share passed to his 
legal representatives. Glynn vy. Max- 
field, 76 A. 196, 75 N.H. 482. 


[c] Use for support and educa- 
tion.—A provision that trust property 
remaining in the hands of trustees at 
the death of grantor “shall be used 
for the support and education of his 
children” vests the surviving children 
with a right to a bona fide exercise 
by the trustees of their discretion, 
but does not vest in them an equitable 
fee simple in trust which they can as- 
sign or transfer in whole or in part. 
True Real Estate Co. v. True, 99 A. 
627, 115 Me. 533. 


18 Beav. 
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A contingent,* as well as a vested,® interest may 
be ereated by a valid deed of trust. 
and, if the con- 
dition is a condition precedent, the vesting of the 
estate is dependent on the performance of the con- 
dition,’ but, if it is a condition subsequent, the estate 
vests immediately, and the nonperformance of the 
condition renders it liable to be defeated.*® 
are no technical words to distinguish these condi- 
tions, and whether they be the one or the other is 
a matter of construction, and depends on the inten- 
tion of the party creating the estate.® 
of the beneficiary may be a determinable fee,?® a 
fee conditional,!? a conditional limitation,’? or a 


condition may be thus created ;° 


{d] Where trust deed provides 
that income from the trust property 
shall be paid in a certain way during 
the grantor’s lifetime and at his death 
to go to persons named as trustees 
and their heirs and assigns forever, 
it vests in such persons a present 
equitable fee in the property subject 
to execution of the trust. Paine v. 
Forsaith, 24 A. 590, 84 Me. 66. 


Necessity of words of inheritance 
in deed generally see Deeds § 278. 


4 Ga.—Jones v. Rountree, 76 S.E. 
Db, 1388 Ga. 757. 


Kan.—Dixon vy. Dixon, 
85 Kan. 379. 


Mo.—Capitain v. Mississippi Valley 
Trust Co., 177 S.W. 628. 


N.Y.—Knowlton v. Atkins, 31 N.E. 
914, 184 N.Y. 313; Goebel v. Wolf, 21 
NSE 883, ddd: IN. Y. 1405, 910, ,Am:S 3B: 
464; Doctor v. Hughes, 161 N.Y.S. 
634, 174 App.Div. 767. 


Pa.—In re Harris, 3 Pa.Co..220. 
Ont.—Re Farrell, 17) Ont.W.N. 30. 


[a] Provisions construed.—Where 
a trust of land was executed for the 
benefit of the grantor’s widow and 
children, and it was declared that it 
should terminate when the youngest 
child attained majority, and was then 
to be conveyed to the children, sub- 
ject to dower, and, if no child attained 
majority, the entire estate was to be 
conveyed to the grantor’s widow “for 
her sole and separate uSe and bene- 
fit, forever,” she took a future estate 
in fee, contingent on her surviving 
the children before they attained ma- 
jority. Knowlton y. Atkins, 31 N.E. 
914), 134 NY. 313. 


{b] Where founder retained com- 
plete power of disposition of the trust 
property and its usufruct, until his 
death, the beneficiaries had only an 
expectancy. Farmers’ Loan & Trust 
Co. v. Bowers, 15 F.(2d) 706 [mod 
22 F.(2d) 464, and rev 29 F.(2d) 14]. 


{c] Tlustration.—Where a trust 
deed gave a life estate to grantor’s 
wife, then contingent estates, with 
ulterior limitation that should the 
wife die without children, etc., trus- 
tee should convey to heirs of grantor, 
whosoever they might be, the limita- 
tion, while life tenant lived, was con- 
tingent, and distribution to be post- 
poned. Jenkins v. Lambeth, 90 S.E. 
513, 172 N.C. 466. 


5. Ky.—Moore v. Offutt, 23 S.W. 
656, 94 Ky. 568, 15 Ky.L. 376. 


116 P. 886, 


Md.—-Carroll v. Smith, 59 A. 131, 
99 Md. 653. 
Miss.—George v. Adams, 106 So. 


359, 141 Miss. 144. 


Neb.-——Flanagan v. Olderog, 226 N. 
W. 316, 118 Neb. 745. 


N.J.—Camden Safe Deposit & Trust 
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shifting use.?8 
An estate on 


There 


The estate 


co v. Schellenger, 78 A. 672, 78 N.J. 
138. 


Or.—Winslow v. Rutherford, 114 P. 
930, 59 Or. 124. 


Wis.—Miller v. Douglass, 213 N.W. 
3820, 192 Wis. 486; Miller v. Payne, 
136 N.W. 811, 150 Wis. 354. 


[a] Wegacy to trustee in language 
of immediate gift is deemed in equity 
to vest in cestui que trust as though 
made directly to him. Traverso v. 
McMillin, 137 A. 919, 101 N.J.Eq. 308 
[afi 13 3.7 An 2055099 Nd Hee obi 


{[d] Beneficiary under revocable 
trust is vested with a present estate 
in all respects valid until the power 
of revocation is exercised. Corliss v. 
Bowers, 30 F.(2d) 135 [aff. 34 F.(2d) 
656 [aff 50 S.Ct. 336, 281 U.S. 376,74 
L.Ed. 916]. 


{[c] Period of enjoyment pestpon- 
ed.—Ladner v. Ladner, 90 So. 593, 128 
Maes 75; Everitt v. Everitt, 29 N.Y. 
39. 


[d] Income.—(1) Where a trustee 
is directed to pay income to the ben- 
eficiary and no discretion is vested in 
the trustee, the life cestui que trust 
must be held to enjoy a vested in- 
terest in the income as it becomes 
due and payable, and, if not disposed 
of by him during his life, it passes 
to his representatives. Camden Safe 
Deposit & Trust Co. v. Schelienger, 
LS Ae Ola COLON, Jang. Lo8o0 Ca )e Asm 
provision in a trust deed authorizing 
the trustee to add a part of the net 
income to the principal does not au- 
thorize him to add all of such net in- 
come to the principal, the beneficiary 
has a vested interest in such income. 
Petition of Smyth, 189 A. 657, 49 R.I. 
27. (3) The net profit shown by the 
trust estate, where the beneficiary is 
a minor, is the property of such mi- 
fae In re Vance, 227 P. 881, 102 Okl. 
129. 


[e] Direction in bequest to spend 
money deposited for benefit of named 
person in such manner as will best 
supply his needs gives such person an 
absolute interest in the whole depos- 
it, which passes on the death of the 
beneficiary to his administrator. In 
re Dibble, 137 N.Y.S. 86, 76 Mise. 413. 


6. Farmers’ Loan & Trust Co. v. 
Bowers, 15 F.(2d) 706 [mod 22 F.(2d) 
464, and rev 29 F.(2d) 14]; Mayer v. 
American Security, etc., Co., 33 App. 
D:C. 939 Pati 32 S'Ct. 95, 222 isn 20. 
56 L.Ed. 206]; Chater v. Carter, 22 
Hawaii 34. See also Lewis vy. Curnutt, 
106 N.W. 914, 180 Iowa 423. 


[a] Conversion of personalty to 
realty.— Where, by the terms of a 
trust, real estate was given on cer- 
tain conditions, and certain stock 
without conditions, the conversion by 
the trustee of the stock into real es- 
tate does not operate to impose the 
same conditions on the property as 


Several beneficiaries. 
where there are several beneficiaries is, in the ab- 
sence of a showing of a contrary intent of the grantor, 
that they shall share equally.** 
come and principal are given in designated shares 
out of one fund kept in solido for mere convenience 
of investment, separate and independent trusts may 
be created for the several beneficiaries and the shares 
and interests will be 
remains undivided.'® 
profits were given in 
que trust for their lives, their respective portions 
to go to their respective children at their deaths, 


/ Bee: | 
v% 


[§ 285 


The general presumption 


In eases where in- 


several even though the fund 
So, where rents, issues, and 
equal portions to four cestuis 


imposed on the original real estate. 
Blackburn v. Blackburn, 180 S.W. 48, 
167 Ky. 113. 


[b] Notice of forfeiture.—If the 
cestui que trust violated conditions 
under which he was given land for 
life, so as to authorize forfeiture of 
his life estate to remaindermen on 
notice, as provided by will, appoint- 
ment of a trustee by the court was 
not necessary to have forfeiture de- 
clared, the will expressly providing 
such notice might be given by any 
party in interest. Neweomb v. Mas- 
ters. 122 N.E. 85, 287 Ill. 26. 


7. Mayer v. American Security, 
ete, (Co7"33~ App: PD. Co sot fait’ S22. 
Ct. 95, 222 U-S: 295, 56 L.BHad. 206]: 


8 Mayer v. American Security, 


ete., Co., supra. 
9. Mayer v. American Security, 
etc., Co., supra. 


10. Knowlton vy. Atkins, 31 N.E. 
914, 184 N.Y. 313; Campbell v. Cron- 
ly, 64 S.E. 213, 150 N.C. 4573 Burche 
v. Neal, 148 S.E. 611, 107 W.Va. 559. 


[aj] Ilustration.—Where property 
was conveyed in trust for the gran- 
tor’s wife, to revert to his heirs at the 
time of her death if she had no living 
issue by him, she has a determinable 
fee subjectto be defeated by the death 
of the grantor and failure of issue 
within ten months thereafter. 
Burche v. Neal, 149 S.E. 611, 107 W. 
Vai 559. 


Generally see Estates, § 18. 


11. Burnett v. Burnett, 17 S.C. 545. 
And see Hstates, § 19. 

12. Battey v. Hopkins, 6 R.I. 443. 
And see Estates § 42. 

13. Campbell v. Cronly, 64 S.E. 213, 
150 N.C. 457. 

[a] For example, an estate to one, 


with a declaration of the use to gran- 
tor’s wife and-two named daughters, 
in fee, “and to the survivors of them,” 
will, nothing else appearing, vest the 
use of the fee in the two daughters 
after the death of the wife; for, al- 
though no estate could be limited 
upon a fee simple, at common law, a 
limitation of this kind may take effect 
by way of a shifting use. Campbell 
v. Cronly, 64. S.E. 213, P50 NG) 457) 


14. Jackson v. Hughes, (Tex.Civ. 
App.) 52 S.W.(2d) 687. 


[a] Proceeds of insurance.—W here 
a policy of insurance authorized the 
trustee of the proceeds to use them 
as he might see fit for the education 
and welfare of insured’s children, each 
beneficiary shared equally. Jackson 
Yop uen Sr: (Tex.Civ.App.) 62 S.W.(2d) 


15. Leach v. Godwin, 91 N.E. 288, 
LoS Ni Yo sb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 285-287] 


the children were entitled to immediate possession 


of property, the use of which was 
parent, on the death of the latter.1® 


rules of construction,’’ the trust instrument may 
operate to render the beneficiaries tenants in com- 
A trust is ereated for the joint benefit of a 
husband and his wife where the former turns over 
sums of money to the latter for their mutual benefit 
for the purpose of building a home which they were 
to own, and, on the death of the wife, the fund be- 
comes the proper ty of the husband.?® 


mon.?* 


Wrongful insertion of names. 


names are wrongfully inserted in a deed as bene- 


ficiaries of a trust take no interest, 


holds the property for the rightful beneficiaries.?° 
[§ 286] (2) Power of Appointment or Disposi- 


tion.*! General rules applicable to 


16. Pennington v. Rutherford, 26 


NiJ.q: 313: 
17. See Joint Tenancy § 6. 


18. Preston v. Clabaugh, 45 A. 887, 
90 Md. 707. 

{a] Tlustration.—Where a _ testa- 
tor placed property in trust for his 
three daughters, and provided that, 
on the death of either, ‘“‘then to the 
child or children of said daughter,” 
it was clear that he intended that the 
share of a daughter should pass to her 
child or children at her death, al- 
though the words “her share’ were 
not used, and the share of a daughter 
who died without issue passed to her 
sisters as next of kin. Preston v. 
Clabaugh, 45 A. 887, 90 Md. 707. 

Creation of tenancy in common gen- 
erally see Tenancy in Common 8§ 7-16. 


19. Moore v. Mansfield, 142 N.E. 
792, 248 Mass. 210. 

20. Laughlin v. Page, 80 A. 753, 108 
Me. 307. 


21. Transfer inter vivos see infra 
$$ 303-306. 

22. By whom power may be exer- 
cised see Powers §§ 96-105. 


23. U.S.—Bowen v. Chase, 24 L.Ed. 
184, 94 OS 812. 


Md.—Rogers v. Cobb, 42 A. 935, 89 
Md. 165. 

Mo.—Garland v. Smith, 64 S.W. 188, 
164 Mo. 1; Walton v. Ketchum, 48 S. 
W. 924, 147 Mo. 209 [aff 54 S.W. 233, 
152 Mo. 489]. 


N.Y.—Wright v. Miller, 8 N.Y. 9, 59 
Am.D. 438, Seld. 75 [rev 4 Barb. 600]. 


Pa.—Richards v. Lawrence, 12 Pa. 
Dist. 673. ' 


Va.—Moon vy. Highland Develop- 
ment Co., 52 S.E. 209, 104 Va. 551; Da- 
vis v. Heppert, 32 S.E. 467, 96 Va. 775. 


W.Va.—Berkeley Springs Bank v. 
Cireen, 31 S.E. 260, 45 W.Va. 168. 


Wis.—Miller v. Douglass, 2138 
20, 192 Wis. 486; Slaughter v. 
hee 72 N.W. 977, 97 Wis. 184. 


{a] Accretions.—Where a deed of 
trust reserved part of the income to 
the donors for life, and gave the bal- 
ance to their children equally, on the 
donors’ death the trust to terminate 
and the principal to be equally divided 
among their children, the interest of a 
child “predeceasing the donors to go 
to his children, or, if no children sur- 
vive, to be divided among the surviy- 
ing donees, and gave each of the 
donees the right to dispose of, by will, 
one half of his share of the income 
and principal, and any accretions, it 
was held that the word “share” in- 
cludes both present and future inter- 
ests which the donee would be en- 


N.W. 
Bern- 
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limited to their 
Under general 


Persons whose 


and the trustee 


the exercise of 


titled to enjoy if he survived the do- 
nors, and a child predeceasing the 
termination of the trust without issue 
could bequeath one half of such a 
“share,” the other half going to the 
surviving. donees, “accretion” being 
used as meaning additions resulting 
from the death of a cobeneficiary. 
Miller v. Douglass, 213 N.W. 320, 192 
Wis. 486. 


[b] Power to dispose of fee.— 
Where property is granted in trust 
and permits the beneficiary to occu- 
py the premises, collect the rents and 
income, and apply the same to her own 
use during her natural life, and on her 
death to convey the property to ecer- 
tain persons named as tenants in com- 
mon absolutely, “provided, however, 
that [the beneficiary] during her life 
shall have full power + Eto sell 
and convey said property absolutely,” 
the beneficiary has power to dispose 
of the property absolutely and is not 
limited to a disposition of her life in- 
terest. Madler v. Gunther, 141 A. 
422, 155 Md. 43. 


[c] Devisee as tenant in common. 
—When the part interest of a bene- 
ficiary in income arose from the oper- 
ations of a trust that gave him the 
right to direct its transfer and dis- 
tribution by will, his right and rela- 
tion thereto ended with his death, and 
in his place and stead there arose in 
his devisee the right and ownership 
of such undivided interest in the prop- 
erties of the estate which had there- 
tofore been, subject to the trust, but 
which were released therefrom by de- 
mise of the former cestui que trust, 
and his devisee thus became not a 
ecestui que trust under the will, but a 
tenant in common with the trust and 
trustees thereof to the extent of the 
undivided interest of his devisor in 
the properties, real and _ personal. 
Meyer v. Superior Court in and for 
City and County of San Francisco, 254 
P11 0875200_ Cally 776: 


24. Graves v. Trueblood, 1 S.E. 
96 N.C. 495. 


{a] Clause in trust deed providing 
that after death of the beneficiary for 
life the property was to be assigned to 
the absolute use of the child or chil- 
dren of the cestui que trust, “and if 
there should be no issue of the said S. 
living at the time of her death, then 
in trust for the use of her heirs, ex- 
ecutors and administrators, freed and 
discharged from all trusts,” is not a 
limitation to heirs, but a provision 
against reversion, and in effect a lim- 
itation to such persons as she might 
by will appoint with reference to her 
estate generally, otherwise to heirs 
generally or to the administrator for 
settlement of the estate. Hughes v. 


' 
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powers?* apply where the interest of the beneficiary 
is coupled with a power of appointment or disposi-. 
tion,?* and failure of the cestui que trust to desig- 

nate to whom the trust property shall go on his death 
will bring into operation such provisions as may be 
contained in the trust for its disposition on the 
death of the cestui que trust.?+ 
or interest taken by the beneficiary is of such charac- 
ter as, under general circumstances, it is devisable,°° 
he may dispose of it by will.?° 
an estate is not invested with title thereto or con- 
trol over it during his lifetime, he cannot dispose 
of it by will or authorize anyone to intermeddle.?* 


[§ 287] (8) Limitations to Children. A trust cre- 
ated for the benefit of a parent and his children will 
be construed according to the general rules applicable 
to limitations of this character.?® 


Where the estate 


If the beneficiary of 


Norton, 103 S.E. 585, 114 S.C. 343. 
25. See Wills [40 Cyc 1043]. 


26. Thompson v. McCloskey, 4 Ky. 
echo Newhall v. Wheeler, 7 Mass. 


27. O’Gorman v. Crowly, 83 A. 379, 
80 N.J.Eq. 101 [aff 86 A. 442, 81 N.J. 
Bq. 520]. 


28. See cases infra this note. 


[a]. Particular provisions con- 
strued see Williams v. McConico, 36 
Ala. 22; Rogers v. Pace, 75 Ga. 436; 
Fletcher vy. Horne, 75 Ga. 134; + Davis 
‘Vv: Hardin, 1 Ky... 165, 80 Key 672; 
Churchill v. Reamer, 8 Bush (Ky.) 
256; Rogers v. Payne, 14 B.Mon. 135; 
McChord vy. Booker, 6 Dana (Ky.) 
260; Sargent v. Bourne, 6 Metce. 
(Mass.) 32; Parker v. Carpenter, 92 
A. 955, 77 N.H. 453; Pennington v. 
Rutherford, 26 N.J.Eq. 313; First Nat. 
Bank & Trust Co. of Yonkers v. Palm- 
é1,. 257 N.Y.S. 816, 235° App.Div. 593 
[mod 254 N.Y.S. 16, 141 Mise. 692]; 
Lawrence v. Lawrence, 221 N.Y.S. 572, 
220 App.Div. 307; Dorman vy. Bal- 
esltier;” 175 (N.Y-S. 67702) Walker ve 
Sharpe, 68 N.C. 363; U. S. Bank v. En- 
nis, Wright (Ohio) 604; Duly v. Duly, 
2 Ohio Dec. (Reprint) 425, 3 West.L. 
Month. 42; White v. Williamson, 2 
Grant (Pa.) 249; Rawls v. Johns, 32 
S.B. 451, 54 §.C. 394; Raines v. Wood- 
ward, 25 S.C.Eq. 399; Moore v. Sim- 
mons, 2 Head (Tenn.) 545; Tyack v. 
Berkeley, 40 S.E. 904, 100 Va. 296, 93 
Am.S.R. 963; Lindsey v. Eckels, 40 
S.E. 23, 99 Va. 668; Jones v. Jones, 
32 S.BE. 4638, 96 Va. 749; Walke v. 
Moore, 30 S.E. 374, 95 Va. 729; Fack- 
ler v. Berry, 25 S.E. 887, 93 Va. 565, 
57 Am.S.R. 819; Nickell v. Handly, 
10 Gratt. (51 Va.) 336; Wild’s Case, 
6 Coke 16b, 77 Reprint 277; Tucker 
v. Johnson, 16 Sim. 341, 39 Eng.Ch. 
341, 60 Reprint 905. 


[b] Fee in parent.—Tyack v. Berk- 
ley, 40 S.E. 904, 100 Va. 296, 98 Am.S 
R. 963; Walke v. Moore, 30 S.B. 374, 
96 Va. 749; Fackler v. Berry, 25 S3.E. 
887, 98 Va. 565, 57 Am.S.R. 819. 


{[c] Remainder in children.—(1) 
Generally. Williams v. MecConico, 36 
Ala. 22; Greenwood v. Coleman, 34 
Ala. 150; Rogers vy. Page, 75 Ga. 463; 
Fletcher v. Horne, 75 Ga. 184; Davis 
vi. doardin, 80, Ky 67250 1olkey eG bs 
Bowerman v. Taylor, 94 A. 652, 126 
Md. 203; Parker v. Converse, 5 Gray 
(Mass.) 336; Rawles v. Johns, 32 S. 
BK. 451, 54 S.C. 394; Lindsey v. Eckles, 
40 S.E. 23, 99 Va. 668; Wild’s Case, 6 
Coke 16b, 77 Reprint 277. (2) Vest- 
ed. Fields v. Gwynn, 19 App.D.C. 99; 
Rogers v. Page, 75 Ga. 436; Conover 
v. Hewitt, 838 N.W. 1009, 125 Mich. 34; 
Holder v. Melvin, 91 S.E. 97, 106 S.C. 
245; Rawles v. Johns, 32 S.E. 451, 54 
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288] (4) Application of Rule in Shelley’s Case. 
The rule in Shelley’s case,?® except where it has 
been abrogated by statute,?° applies to estates in 
trust®* as well as to other estates.*? 
not operate where the estate limited to the ancestor 
and the estate limited to the heirs or heirs of his 
body are of a different nature, the one being legal 
and the other equitable, so that they cannot unite,** 


TRUSTS 


The rule does 


not apply.°? 


or where the estate is not limited to the heirs gen- 


S.C. 394. (3) Contingent. Hunt v. 
Lawton, 245 P. 803, 76 Cal.App. 655; 
Shelby County Trust & Banking Co. v. 
Middleton, 205 S.W. 595, 181 Ky. 543; 
Megowan v. Way, 1 Metc. (Ky.) 418; 
Smith v. Rice, 130 Mass. 441; Wil- 
liams v. Sage, 167 N.Y.S. 179, 180 App. 
Div. «1. 

{d] Tenancy in common.—Loyless 
v. Blackshear, 43 Ga. 327; Wilson v. 
Wilson, 26 S:B. 155, °119 N.C 588; 
Booster v. Glover, 24 S.E. 370, 46 S.C. 


Cross references: 


Limitations to children in deeds see 
Deeds §§ 317-320. 


Construction of “children” as used in 
will see Wills [40 Cyc 1448]. 


29. See Deeds § 311; Wills [40 Cyc 
1602-1605]. 


$0. Hunt v. Hunt, 83°N.W. 371, 124 
Mich. 502; Wood v. Kice, 15 S.W. 623, 
103 Mo. 329 (rule abrogated as_ to 
deeds); Seaman v. Harvey, 16 Hun 
(N.Y.) 71; Campbell v. Glasgow, 27 
Austr.C.L.R. 31. 


[a] Statutory exception to appli- 
cation of rule is without application 
to deeds of trust where it is limited 
to wills. Neff v. Abert, 9 Ohio 286. 


31. Ala.—McCullough vy. Cliddon, 
83 Ala., 208: 


Ill.—Wilson v. Harrold, 123 N.E. 
563, 288 Ill. 388; McFail v. Kirkpat- 
rick, 86 N.E. 139, 236 Ill. 281; Lynch 
v. Swayne, 83 Ill. 336. 


Iowa.—Hibler vy. Hibler, 
8, 208 Iowa 586. 


Miss.—Cannon y. Barry, 59 Miss. 
289; McKenzie v. Jones, 39 Miss. 230. 


Mo.—Mercier v. West Kansas City 
Land Co., 72 Mo. 473. 


N.J.—Cushing v. Blake, 
689. 


Ohio.—Mack y. Champion, 11 Ohio 
Dec. (Reprint) 327, 26 Cinc.L.Bul. 113. 


Pa.—McCormick v. Sypher, 85 A. 
1096, 238 Pa. 185; Carson v. Fuhs, 18 
A. 1017, 131 Pa. 256; Ralston v. Waln, 
a40Pa, 279; Crosby vi Davis; 4 Pak. 
Jeenlos io: Hea. la Jeke 403. See also 
Bush’s Appeal, 33 Pa. 85; Chadwick v. 
McCombs, 7 A. 178, 4 Pa.Cas. 121. 


S.C.—Burnett y. Burnett, 17 S.C. 
545; Danner v. Trescot, 26 S.C.Kq. 356. 


Eng.—Van Grutten v. Foxwell, 
[1897] A.C. 658; In re Youman’s Will, 
[1901] 1 Ch. 720; In re Keane’s Es- 


226 N.W. 


30 N.J.Eq. 


tate, pLoost 1, ImkR. 21:5; “Collier v. 
Walters, L.R. 17 Eq. 252; Spence v. 
Spence, 12 C.B.N.S. 199, 104 E.C. 
L. 199, 142 Reprint 1119. See also 


Playford v. Hoare, 3 Y.&J. 175, 148 


Reprint 1141. 
Ont.—Ferris v. Ferris, 9 Ont. 324. 


[a] Tllustrations.— (1) Where 
land was conveyed to a trustee to col- 
lect rents and pay them to the bene- 
ficiary for life, and to convey to her 
appointee by will, or, in default of 
an appointment, the land was to go to 
her heirs, the limitation to her heirs 
was of the same kind and quality as 


the life estate to her, and, under the 
rule in Shelley’s case, she took an 
equitable fee. McFail vy. Kirkpatrick, 
86 N.E. 1389, 236 Ill. 281. (2) Where 
lands were conveyed for the sole 
use and benefit of an intended wife, 
separate and apart from her intended 
husband, and on a further trust to 
convey to such persons as she might 
direct or by her last will should ap- 
point, and, on failure of appointment 
to her heirs at law, to hold to them, 
their heirs and assigns, forever, un- 
der the rule in Shelley’s case such a 
limitation gives to the wife an estate 
in fee simple. Cushing v. Blake, 30 
N.J.Eq. 689. (3) Where a grantor 
conveys property to a trustee in trust 
for a third person, and, in case of his 
death before the same expires, for 
the benefit of heirs of such third 
party, the beneficiary takes an estate 
in fee simple in the property conveyed, 
under the rule in Shelley’s case. 
Mack v. Champion, 11 Ohio Dec. Re- 
print 327, 26 Cinc.L. Bul. 113. 


[b] “Descend” construed.—W here 
a deed of gift gave property to the 
grantor’s daughter to enjoy during 
her life and to descend to the natural 
heirs of her body, the word ‘“descend’’ 
means that the property should go to 
her bodily heirs as succeeding the 
parent. McVay’s Adm’r v. Ijams, 27 
Ala. 238. 


[c] Rule applied to conveyances 
of slaves.—Young v. Kinnebrew, 36 
Ala. 97; Scott v. Abercrombie, 14 Ala. 
270; Jones v. Morgan, 13 Ga. 515; 
Carradine v. Carradine, 33 Miss. 698; 


Warren v. Haley, Sm. & M. Ch. (Miss.) | 


647; Williams v. Houston, 57 N.C. 
277; Boyd v. Small, 56 N.C. 39. 


32. As to application generally see 


Deeds § 311; Wills [40 Cyc 1602- 
1605]. 
33. U.S.—Green v. Green, 23 Wall. 


486, 23 L.Ed. 75. 


Ga.—Steele v. Smith, 66 S.H. 200, 84 
S.C. 464, 29 L.R.A.N.S. 939. 


Md.—Mercer v. Safe-Deposit, etc., 
Co., 45 A. 865, 91 Md. 102. 


N.Y.—Brown v. Wadsworth, 61 N.E. 
ZOO ELLOS Newer aco. 


N.C.—Payne v. Sale, 22 N.C. 455. 


Ohio.—Williams v. Mears, 2 Disn. 
604, 18 OhioDec.(Reprint) 369. 


Pa.—Little vy. Wilcox, 13 A. 468, 119 
Pa. 439; Kern’s Estate, 5 Pa.Dist. 264. 


S.C.—Steele v. Smith, 66 S.E. 200, 84 
S.C. 464, 29 L.R.A.N.S. 939; Gourdin v. 
Deas, 4°S.E. 64, °22%S.C; 479. 


Eng.—Spence v. Spence, 12 C.B.N.S. 
199, 104 H.C.L. 199, 142 Reprint 1119. 


[a] Thus (1) where land is deeded 
to a trustee for the use and benefit of 
the cestui que trust for life, to be 
transferred to his testamentary trus- 
tees, or, in the absence of such direc- 
tion, to his heirs in fee, the rule in 
Shelley’s case does not apply because, 
the trustee having no duty to per form 
with respect to ‘the life tenant, the 
equitable estate of the life tenant 
immediately on execution of the deed 
becomes legal under the statute of 
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eral or special of the same person to whom a pre- 
ceding freehold is given or granted,** or where a re- 
mainder i is not limited to the heirs of the same per- 
sons to whom the life estate is given;*® and for the 
reason that the word 
chase, and not of limitation,?® where the remainder 
is to the children of the life tenant, the rule does 
Trusts must be executed and not execu- 


“children” is a word of pur- 


uses, while the trustee necessarily 
retains the legal fee in remainder dur- 
ing the life of the life tenant to carry 
out the purpose of the trust, so that 
the estate in remainder remains equi- 
table during the life of the life tenant; 
and although, on the death of the life 
tenant without making appointment, 
the statute executes the use in his 
heirs, so that they then become vested 
with the fee in remainder as a legal 
estate, such estate eannot coalesce 
with the extinct estate of the life ten- 
ant, but his heirs take not by inherit- 
ance from him, but as purchasers un- 
der the deed. Steele v. Smith, 66 S.E. 
200, 84 S.C. 464, 29 L.R.A.N.S. 939. 
(2) Conveyance to daughter in trust 
for use and benefit of grantors for life, 
then for the use of the trustee for life, 
then in fee to the trustee’s legal heirs, 
created a trust so that the daughter 
took title in trust, and the rule in 
Shelley’s case was inapplicable. Hib- 
ler v. Hibler, 226 N.W. 8, 208 Iowa 586. 


34. Smith v. Collins, 17 S.E. 1013, 
90 Ga. 411. 


35. Shaw v. Robinson, 20 S.KE. 161, 
42 S.C. 342. 


[a] Thus a conveyance in trust 
for the use of a named person and the 
heirs of her body during her life, and 
then to her heirs, created a life es- 
tate in such person and her children, 
with remainder in her heirs, and the 
rule was inapplicable. Shaw v. Rob- 
inson, 30 S.By 161, -42°Sic: 342. 


36. Acquisition of realty by “pur- 
chase’? see Purchase 51 C.J. p 94 text 
and notes 63-67. 


“Purchase” as used in rule in Shel- 
ley’s case: 


Deeds § 311. 
Limitation 37 C.J. p 665 note 23 [a]. 
Wills [40 Cye 1602-1607]. 


37. Ala.—May v. Ritchie, 
602. 


Md.—Handy v. McKim, 4 A. 125, 64 
Md. 560. 


65 Ala. 


59 Miss. 


Barry, 
289. 


N.J.—Cowell v. Hicks, (Ch.) 30 A. 
1091. 


Ohio.—Williams v. Mears, 2 Disn. 
604, 13 Ohio Dee. (Reprint) 369. 


Pa.—McCormick v. Sypher, 85 A. 
1096, 238 Pa. 185; Harris v. M’Elroy, 
5 Phila. 81. 


S.C.—Carrigan v. Drake, 15 S.E. 339, 
3618.0. a 54s 


[a] “To set the rule in operation 
there must be by the same instrument 
a freehold conveyed to the ancestor, 
with remainder over of the same 
character of estate to his heirs, or 
heirs of his body generally, as a de- 
nomination or class of persons to take 
in succession as heirs, because of their 
character as such. In other words, 
the heirs must take as limitees and 
not aS purchasers.” Cannon vy. Bar- 
ry, 59 Miss. 289. 


sae non to children see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tory in order for the rule to apply.?8 
ute that, where an express trust is created, every 
legal and equitable interest and estate not embraced 
therein or otherwise disposed of shall remain in, or 
revert to, the creator or his heirs, 
instrument provided for the payment of a yearly 
sum to the grantor, and gave the trustee power to 
sell or mortgage the property, and provided, on the 
death of the grantor, the trustee should convey the 
property to the heirs, the heirs did not take by pur- 
chase but by descent, anything left not being a vest- 
ed remainder, but a reversion; and neither the rule 
in Shelley’s case, nor the statute abrogating it, ap- 
Under a deed conveying land in trust for 
the use of three named persons in fee and to the 
survivor them, which provided that, if two of the 


plied.* 


88. Wayne v. Lawrence, 58 Ga. 15; 
Berry v. Williamson, 11 B.Mon. (Ky.) 
245; Steele v. Smith, 66 S.E. 200, 84 
S.C. 464, 29 L.R.A.N.S. 939; Steele v. 
Smith, 66 S.E. 200, 84 S.C. 464, 29 L. 
R.A.N.S. 939; Reynolds v. Reynolds, 
S94S.5.) 39, 61.-S.Ci 2433. Porter) ;v. 
Doby, 19 S.C.Ea. 49. 


{a] Hlustration.—Where land is 
conveyed in trust to one person in 
trust to stand seized and possessed of 
it for the use and benefit of another 
for life, and at the latter’s death to 
transfer and convey it to such person 
or persons as he directs by will, or, in 
the absence of such direction, to his 
heirs, the trust is executory, and the 
rule in Shelley’s case inapplicable. 
Steele v. Smith, 66 S.E. 200, 84 S.C. 
464, 29 L.R.A.N.S. 939. 


{b] ‘Test of such trust is whether 
the trustee has some duty to perform, 
for the performance of which it is nec- 
essary that the title be regarded as 
abiding in him. Steele v. Smith, 66 S. 
E. 200, 84 S.C. 464, 29 L.R.A.N.S. 939. 


39. ‘Doctor v. Hughes, 122 N.E. 221, 
225 N.Y. 305. 


40. Campbell v. Cronly, 64 S.E. 213, 
150 IN.C:, 45:7. 


41. Cross references: 


Generally, see Estates §§ 130-178. 
Under deeds see Deeds §§ 285-292. 
Under wills see Wills [40 Cye 1640]. 


42. See cases infra this section. 


[a] Corporate stock.—Rights of 
remaindermen and life tenants in cor- 
poration shares is a question of what 
may reasonably be found was the in- 
tent of the creator of the trust. In 
re Sherman Trust, 179 N.W. 109, 190 
Iowa 1385. 


[b] No remainder was created 
where the grantor intended that the 
property should return to him if he 
lived long enough, and if not, that it 
should go to his legatees, or next of 
kin, and, that in either event, it would 
go as his property. Berlenbach v. 
Chemical Bank & Trust Co., 256 N.Y.S. 
563, 235 App.Div. 170. 


43. Cornwell v. Wulff, 50 S.W. 439, 
148 Mo. 542, 45 L.R.A. 53; Cornwell v. 
Orton, 27 S.W. 536, 126 Mo. 355; Ben- 
nett v. Garlock, 79 N.Y. 302, 35 Am. 
R. 517 [rev 10 Hun 328]. 


[a] Rule applied where the whole 
legal and equitable interest in the 
trust property is vested in the trus- 
tee. Bennett v. Garlock, 79 N.Y. 302, 
35 Am.R. 517 [rev 10 Hun 328]. 


44% U.S.—Coolidge v. Long, 51 S. 
Ct? 1306; 282 0U.S, 5825075 End. 562 
[rev 167 N.E. 757, 268 Mass. 443]; 


Richardson y. City Trust Co., 27 F. 
(2GD) Bs 


Ala.—Spencer v. Title Guarantee 


TRUSTS 


Under a stat- 


where the trust 


issue.*° 


Loan & Trust Co., 132 So. 32, 222 Ala. 
221; Henderson v. Henderson, 97 So. 
353, 210 Ala. 73; Jolly v. Hobbs, 80 
Ala. 213; Williams v. McConico, 36 
Ala. 22. 


Cal.—Gray v. Union Trust Co. of 
San Francisco, 154 P. 306, 171 Cal. 
637; Whitney v. Nealley, 204 P. 235, 
55 Cal.App. 718. 


Conn.—Clement’s Appeal, 49 Conn. 
519; Bacon v. Taylor, Kirby 368. 


afee ps v. Gwynn, 19 App.D.C. 


Ga.—Franke v. Berkner, 67 Ga. 264; 
Milledge v. Bryan, 49 Ga. 397. 


Ky.—Helm v. Goin, 14 S.W.(2d) 
183, 227 Ky. 773; Moore v. Offcutt, 
23 S.W. 656, 94 Ky. 568, 15 Ky.L. 376. 


Me.—Wilder v. Wilder, 102 A. 110, 
116 Me. 389, L.R.A.1918B 119. 


Md.—Bowerman y. Gibson, 123 A. 
578, 144 Md. 1; Mercer v. Safe-De- 
posit, <o LrusteCorw 45 AN. S65, 9a Mad: 
102. 


Mass.—Parker y. Converse, 5 Gray 
336. 

Mich.—Conover v. Hewitt, 83 N.W. 
1009, 125 Mich, 34. 


Mo.—Hall v. M. B. O’Reilly Realty 
& Investment Co., 267 S.W. 407, 306 
Mo. 182; McFarland v. Bishop, 222 
S.W. 148, 282 Mo. 584; Capitain v. 
Mississippi Valley Trust Co., 177 S. 
W. 628; Young v. Hyde, 255 Mo. 496, 
164 S.W., 228; Patrick v. Blair, 24 S. 
W. 767, 119 Mo. 105; Wommack v. 
Whitmore, 58 Mo. 448. 


N.J.—Whitehead v. Stryker, 17 N. 
J.Eq. 278. 


N.Y.—In re Bowers’ Estate, 186 N. 
Y.S. “912, 195 App.Div. 548 [rev 183 
NEVeS> Sipe Sm NaS Crh OO muaingen att 
132)" N.Be 910; 234 SN oY. 6135 in re 
Garcia’s Estate, 167 N.Y.S. 168, 101 
Mise. 387 [mod on other grounds 170 
N.Y.S. 980, 183 App.Div. 712]; Kelly 
v. Kremm 138 NvYeS. 626). 78 Misc. 
576 [appeal dism 147 N.Y.S. 1120, 163 
App.Div. 850]. 


N.C.—Jenkins v. Lambeth, 90 S.E. 
513, 172 N.C. 466. 


Pa.—Wood v. Paul, 95 A. 720, 250 
Pa. 508; Little v. Wilcox, 13 A. 468, 
119 Pa. 4389; Pratt. v. McCawley, 20 
Pa. 264; Huston vy. Hamilton, 2 Binn. 
387; Richards v. Lawrence, 12 Pa. 
Dist...673-. sHlarris® HMstate,” 3 Pa.Co. 
220. 


R.I.—Bullas v. Young, 11 R.I. 624. 


S.C.—Holder v. Melvin, 91 S.E. 97, 
106 S.C. 245; Hunt v. Nolen, 24 S.E. 
310, 46 S.C. 356; Brown v. McCall, 22 
Gourdin v. Deas, 
4 Haynsworth 
v. Haynsworth, 33 S.C.Hq. 114. 
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beneficiaries died leaving issue, then to the use of 
such surviving issue who shall take per stirpes and 
not per capita, the word “issue” included the grand- 
children of such two beneficiaries, whose parents 
predeceased them, and, under the rule in Shelley’s 
case, the fee would not, on the death of the other 
beneficiary, vest absolutely in his cobeneficiaries, 
but on the death of either the use would shift to his 


[§ 289] (5) Estate or Interest of Remaindermen. 
General rules applying to estates in remainder** 
apply to trust estates,*? 
limitation of a remainder on the absolute convey- 
ance of a fee in trust.*® 
a beneficiary who takes by way of remainder may 
be vested**# or contingent,*> or a vested estate sub- 


Thus there can be no valid 


The estate or interest of 


Vt.—Gilkey v. Shepard, 51 Vt. 546; 
Gourley v. Woodbury, 42 Vt. 395. 


Va.—Coleman vy. Holladay, 3 Munf. 
(17 Va.) 510. 


See Comer v. Comer, 24 Ill.App. 526 
[aff 11 N.E. 848, 120 Ill. 420]. 


[a] Rights of appointment given 
life tenant did not prevent present 
vesting of remainder. In re Bowers’ 
Estate, 186 N.Y.S. 912, 195 App.Div. 
548 [rev 183 N.Y.S. 137, 115 Misc. 705, 
and aff 132) NH. 910,232 N.Y. 6134- 


Where children take as remainder- 
men see supra § 287. 


45. U.S.—Adams v. Law, 17 How. 
417, 15 L.Ed. 149; Curtis v. Smith, 6 
F.Cas.No. 3,505, 6 Blatchf. 537. 

Ala.—Gindrat v. Western R. Co., 11 
So. 372, 96 Ala. 162, 19 L.R-A. 839: 


Cal.—Hunt v. Lawton, 245 P. 803, 
76 Cal.App. 655. 


Ga.—Jones v. Rountree, 76 S.E. 55, 
L382Gan oN. 

Hawaii.—Chater v. Carter, 22 Ha- 
waii 34. 

Ill.— Strode v. McCormick, 41 N.E. 
1091, 158 Ill. 142; Temple v. Scott, 32 
N.E. 366, 143 Ill. 290. 


Ky.—Shelby County Trust & Bank- 


ing Co. v. Middleton, 205 S.W. 595, 
181 Ky. 5438; Megowan v. Way, 1 
Metce. 418. 


Md.—Bowerman v. Taylor, 
652, 126 Md. 203; 


94 TA. 
Buck vy. Lantz, 49 


Md. 439. 
Mass.—Hall v. Farmer, 118 N.E. 
35156 229, Mass. 103s Smith: wey dRice: 


130 Mass. 441. 


N.J.—Carter v. Bugbee, 106 A. 412, 
92 N.J.Law 390 [aff 103 A. 818, 91 N. 
J.Law 438]. 


N.Y.—West v. Burke, 113 N.B. 561, 
219 N.Y. 7; Paget v. Melcher, 51 N. 
BK. 24, 156 N.Y. 399; Crooke v. Kings 
County, 97 N.Y. 421; Bennett v. Gar- 
lock, 79 4N-Ne. 3.02) 35) sAm Re Sve ee. 
10 Hun 328]; Williams v. Sage, 167 
N.Y.S. 179, 180 App.Div. 1. 


pears asad v. Adams, 30 S.C.Eq. 
247. 


S.D.—Finke y. Finke, 156 N.W. 595, 
37 S.D. 46. 


Eng.—Marshal] v. Gingell, 21 Ch. 
D. 790; Vineent v. Stansfeld, 4 Bro. 
Ch. 358, 29 Reprint 931, 2 Ves. Jr. 204, 
30 Reprint 595. 


[a] Contingent remainders under 
particular’ trusts.—(1) Under a deed 
of trust making gifts in fixed amounts 
at the termination of a life estate, 
with remainder gift over to persons 
who would then take from the donor 
under intestate laws, and with provi- 
sion for proportionate abatement of 
the specific legacies in case the es- 
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ject to be divested,*® but a remainder will not be 
construed as contingent when it can be taken as 
vested ;47. and it makes no difference, as to the vest- 
ing of a contingent remainder created by a deed of 
trust, whether the legal estate is in the trustees, 
who are required to convey and transfer it on the 
happening of the contingency, or whether the deed 
provides for the imterest to take effect without the 
intervention of trustees.48 Where the trustee is ap- 
pointed for the hfe tenant alone, and the trust deed 
does not appoint him trustee for the remaindermen, 
or is sHent on that point, he takes only that quantity 
of interest that is possessed by the life tenant;*® 
but, if the instrument creating the trust appoints 
him trustee for both the life tenant and the remain- 
derman, he takes the whole interest in the estate.°° 
In the former case the remaindermen hold the legal 
title, and the trustee cannot interfere therewith; 
in the latter, the remainder being equitable, he has 
as full control over it as he has over the life estate.°? 
If remaindermen who are beneficiaries under a deed 
conveying a life estate in the premises are uncer- 
tain and unascertained, the deed should be construed 
as vesting the trustee with full title, and the title 
of the remaindermen should be considered as abid- 
ing in him until they have been ascertained.®? 
Where a trust deed contains a direction that the 
trustee shall convey the fee of realty on the death 
of the grantor to the person designated as remainder- 
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man, the trustee takes the legal estate and retains 
it so long as the purposes of the trust require such 
retention, and, when its design is consummated by 
the death of the grantor, the real estate vests abso- 
lutely in the remainderman.®* No representations 
of the trustee and life tenant, whether made for a 
fraudulent purpose or through a mistake as to the 
legal effect. of the trust, can ‘affect the estate of the 
remaindermen.>*# During the life of a life benefiei- 
ary, the only interest of the ultimate beneficiaries 
is to see that the trust is properly executed.°° 


[§ 290] (6) Estate or Interest of Beneficiary of 
Spendthrift Trust. The general rule that the ex- 
tent of the estate or interest of the cestui que trust 
will be controlled by provisions of the trust instru- 
ment®* applies to spendthrift trusts®’? but there is 
a presumption against the creation of a spendthrift 
trust unless either words to that effect are set forth, 
or a clear and undoubted intention to the same end 
is manifested by terms of the instrument.°* Where 
property is conveyed to a trustee in fee simple in 
trust for the beneficiary until he arrives at a cer- 
tain age, at which time it is to be conveyed to him 
absolutely, no spendthrift trust is ereated;°® but 
a spendthrift trust without vested interests is cre- 
ated where, under the terms of the trust instrument, 
the trustees may pay income for life to either the 
beneficiary or his wife, or the survivor, or their is- 
sue, or any of them in the trustees’ diseretion.®” 


tate proved insufficient, the ultimate 
beneficiaries stand in the position of 
residuary legatees under the will, and 
take nothing if the estate is insuffi- 
cient to pay all the specific legacies. 
In re Garrison’s Estate, 17 Pa.Dist.& 
Co. 272. (2) Where land was convey- 
ed in trust to the use of the gran- 
tor’s son for life, and then to descend 
and vest in the grantor’s heirs, and 
the son died subsequent to the gran- 
tor and left one child, the remainder 
was contingent until the death of the 
son, and then vested in the heirs of 
the grantor, and the son, not being 
then in life, could take nothing in the 
land, as he was not among the heirs 
of the grantor. North v. Philbrook, 
34 Me. 532. (3) Where land was con- 
veyed in trust for the grantor’s wife, 
the trustees to collect and pay her the 
rents and profits, and at her death to 
sell the land, ‘‘and divide the proceeds 
equally among the children,” of the 
grantor and his wife, they took no in- 
terest in the land and their interest in 
its proceeds was contingent on their 
surviving their mother. Strode v. Mc- 
Cormick, 41 N.E. 1091, 158 Il). 142. 
(4) Where trust instrument directed 
payment of corpus to named person 
‘if he should survive the settlor,” 
his rights depended’on his surviving 
the settlor. Carter v. Bugbee, 106 A. 
412, 92 N.J.Law 390 [aff 103 A. 818, 
91 N.J.Law 4388]. (5) Under deed on 
trusts to pay income to settlor for 
life, to divide on death among chil- 
dren, and, if none, to distribute 
among those who would take the prop- 
erty if he had died intestate, a broth- 
er of the settlor, latter being unmar- 
ried, had contingent interest not vest- 
ed until the settlor’s death without 
issue. Hall v. Farmer, 118 N.E. 351, 
229 Mass. 103. (6) Where a trust 
deed provided that, after termination 
of the trust by death of the trustee 
who was also a beneficiary, his chil- 
dren were to have the property in fee 
simple, but that the trustee and his 
wife were to have support from the 


property during their lives and the 
life of the Survivor of them, and at the 
death of the trustee and his wife the 
premises were to vest in the children 
in fee simple, the wife, although 
named as a beneficiary, was not vest- 
ed with a life interest in the prop- 
erty, and, not being a grantee in the 
deed, necessarily ceased to be a bene- 
ficiary under the trust when it was 
terminated by the husband’s death. 
Hine v. Finke, 156 N.W. 595, 37 S.D. 


Where children take as remainder- 
men see supra § 287. 


46. Wood v. Mather, 38 Barb. 473 
[aff 44 N.Y. 249]. 
Gp Ala.—Jolly v. Hobbs, 80 Ala. 

D.C.—Fields v. Gwynn, 19 App.D. 
CF ee 

Hawaii. Chater v. Carter, 22 Ha- 


wali 34. 
Md.—Mercer vy. Safe-Deposit & 
Trust Co., 45 A. 865, 91 Md. 102. 


Saar Ge ane v. Woodbury, 42 Vt. 


48. Buck v. Lantz, 49 Md. 439. 

49. Johnson y. Cook, 50 S.E. 367, 
122 Ga. 524. 

[a] Tllustration.—A trustee ap- 


pointed to hold during the coverture 
of the tenant for life, she being a 
married woman, and for her only, 
has no title to the fee, and does not 
represent the remaindermen. Bagley 
v. Kennedy, 8 S.E. 46, 81 Ga. 721. 


50. Johnson y. Cook, 50 S.E. 367, 
122 Ga. 524. 

51. Johnson y. Cook, supra. 

52. Cushman v. Coleman, 19 S.F. 


46, 92 Ga. 772. 


53. Roberts v. Cary, 32 N.Y.S. 563, 
84 Hun 328. 


54. McDonald v. Quick, 41 S.W. 


For later cases, developments and changes in the law see Annotations, 


208, 1389 Mo. 484. 


55. City of Mt. Vernon v. County 
Trust Coz, 199 NeY<S4 15.00: 


56. See supra § 285. 


57. Graham v. More, (Mo.) 189 
S.W. 1186. And see cases infra this 
section. . 


[a] Particular provisions con- 
strued.—A will devising property in 
trust for the use of a son, the trus- 
tees to receive and control the estate 
and to pay the net income to him for 
six years after the testator’s death as 
they think best, and then to transfer 
it to him absolutely, creates a spend- 
thrift trust wherein the son takes no 
title or interest whatever, further 
than a qualified right to support and 
an equitable interest only in the in- 
come. Graham v. More, (Mo.) 189 S. 
W. 1186. 


58. Heaton v. GES? De 133 S.W. 
159, 153 Mo.App. 312 


[a] Rule stated. —_While one may 
settle an estate in trust with an equi- 
table use to another for life, with a 
limitation against alienation and free 
from the claims of creditors, the pre- 
sumption is that he has not done so 
unless either express words to that 
effect are set forth or a clear and un- 
doubted intention to the same end is 


manifested in the will. Heaton v. 
eet 133 S.W. 159, 153 Mo.App. 
59. Winslow v. Rutherford, 114 P. 


930, 59 Or. 124, 


[a] Reason for rule.—‘“In no in- 
stance can a spendthrift trust exist 
where the estate may finally vest in 
the cestui que trust, the rarity of 
such instances furnishes a strong 
presumption that a trust terminable 
at a particular date or upon the hap- 
pening of a particular event is not 
a spendthrift trust.” Winslow v. 
Rutherford, 114 P. 930, 932, 59 Or. 124. 


60. Leverett v. Barnwell, 101 N.E 
75, 214 Mass. 105. 


same title and section number. 


§§ 290-291] 


Where land is conveyed in trust for the grantee and 
another, with power of sale and limitation over to 
another if the grantee’s creditors undertake to en- 
force claims against it, only a life estate, or an estate 
until such contingency, is granted.*! 


Rights of widow of beneficiary of a spendthrift 
trust, under a provision for payment of income to 
her after his death, are not destroyed or dissipated 
by the beneficiary’s having induced the trustee to 
refuse to act as such for a time, because of a testa- 
mentary proviso which avoided legacies to the bene- 
ficiary if he contested the will or commenced any 
proceeding with the object of setting it aside.®? 


[§ 291] b. Resulting or Constructive Trusts.°* 
Where land bought with the money of one person 
is conveyed to another, the latter is a trustee for 
the former, to the extent of the money paid, with- 
out any express agreement to that effect,®* the quan- 
tum of interest held by the cestui que trust being 
the proportion which the amount so paid by him 
bears to the whole price.*® However, it has been 
held that real estate purchased by a common fund 
is the property of the parties who contributed there- 
to, and is owned by them in equal shares, notwith- 
standing the inequality of their contributions to such 
fund,*® unless the interest of some of the parties is 
otherwise fixed by competent agreement.°7 Where 


61. yreh v. ite a S.E. 26, furnishing 


161 5.0 170, 80 A.L.R. 


62. Williams v. pmtae, 
703, 302 Mo. 451. 


63. Kesulting trust defined see su- 


sons 


258 S.W-| sinclair v. 


100 N.E. 
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paid, without declaration of trust, un- 
der Burns St. Annot. 
Gunzenhauser, 
376, 179) Ind. 78. 
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a trust results in favor of one by reason of his pay- 
ment of the consideration for real estate, he is enti- 
tled to a conveyance thereof** on paying the amount 
due thereon,®® and he may maintain an action to 
quiet title to such real estate;7° and, when his title 
is attacked, he is entitled to the protection of the 
court, although the legal title may have been put in 
another’s name in order to keep the property away 
from his ereditors.7! A person in possession of 
land and entitled to a resulting trust therein is 
protected in his possession and title as against the 
mortgagees of the trustee.’? The rule that an after- 
acquired title inures to the benefit of the grantee 
under a warranty deed has no application where the 
after-acquired title is purchased with another’s mon- 
ey under circumstances raising a resulting trust.** 
Covenants relating to the management and sale of 
real estate, contained in a declaration of trust which 
was signed only by the trustee, cannot, in case of a 
resulting trust, be considered as covenants or limita- 
tions of the estate of the cestui que trust, although 
they accepted the declaration, since the covenants 
are void under the statute of frauds.7* Where in- 
terest from property purchased in the name of one 
other than he who paid the consideration is paid 
to the holder of the legal title, such income is held 
in trust under the usual obligation of trustees.7* 


the consideration, son, 28 Gratt. (69 Va.) 804. 
[c] Reconveyance.—Where lands 
Cone « ee he are bought by the husband with mon- 


eys belonging to the separate estate 
of his wife, the title being taken in 


pra § 139. 


64. Sinclair v. Gunzenhauser, 98 
N.E. 37, 100 N.E. 376, 179 Ind. 78; Mc- 
Quaide v. McQuaide, 168 N.E. 500, 92 
Ind.App. 370; Holden v. Strickland, 
21eS-B.. 68457 116 N-C. 185%) (Griffiths v. 
Wisenberg, 64 A. 368, 215 Pa. 182. See 
Root y. Blake, 14 Pick. (Mass.) 271 
(where land was conveyed to one in 
trust for another who obligated to 
pay the purchase price, and the trus- 
tee, who died, was represented as in- 
solvent, and commissioners of in- 
solvency were appointed thereon, on 
a bill in equity against the adminis- 
trator and his heirs, praying a con- 
veyance of the land by them to the 
cestui que trust, a decree was entered 
accordingly); Weber v. Ueberroth, 13 
A. 194, 10 Pa.Cas. 40 (where land was 
conveyed to a trustee for the use, 
during his life, of the cestui que trust 
who paid the purchase money, and 
to his children and grandchildren at 
his death, with a provision that the 
trustee should sell the property on 
the request of the cestui que trust at 
any time during his life, on such sale 
the purchase money became the sole 
property of the cestui que trust and 
his children had no interest therein). 


[a] TIllustration.—Where one holds 
land under a trust, first for the pay- 
ment of money advanced for its pur- 
chase, and then for the benefit of an- 
other, the person advancing the mon- 
ey has an equitable estate therein un- 
til his debt is paid, and the surrender 
of the trustee’s note representing 
such debt will not discharge the trust. 
Holden y. Strickland, 21 S.H. 684, 116 
INCE a 


[b] Equitable interest is held by 
the person paying the purchase price. 
McQuaide v. McQuaide, 168 N.B. 500, 
92 Ind.App. 370. 


[ce] Where deed to property pur- 
chased was made third person, it 
was in legal effect a purchase by per- 


Creation of resulting trust see su- 
pra §§ 140-145. 


65. Obermiller v. Wylie, 36 F. 641; 
Andrew v. Andrew, 87 N.W. 494, 114 
Iowa 524; ‘Collins v. Corson, (N.J. 
Ch.) 30 A. 862. See Martin v. Martin, 
217 S.W. 1026, 186 Ky. 782 (evidence 
that a father purchased land with 
money, part of which belonged to his 
children, and later sold timber from 
such land, does not entitle the chil- 
dren to the entire interest in the land 
on the theory that the timber pro- 
ceeds reimbursed the father for his 
contribution toward the purchase 
price, where it does not appear that 
he sold more than his proportion of 
the timber). 


66. Koehler v. Koehler, 121 N.E. 
450, 75 Ind.App. 510. 
67. Koehler y. Koehler, supra. 


[a] Thus, where children agreed 
to contribute earnings to common 
fund, to be used by father in purchase 
of land in trust for the children, it 
was competent for the parties to 
agree on the exact interest of the 
parents in the trust, regardless of 
their contribution to fund, such agree- 
ment being based in part on the con- 
sideration of blood relationship, fam- 
ily ties, and love and affection, and 
such family agreements being fa- 
vored by the law. Koehler v. Koeh- 
ler, 121 N.E. 450, 75 Ind. App: 510, 


68; Rootv. Kuhn) 197) P.9150,.51 
Cal.App. 600; O’Brien v. O’Brien, 152 
N.H. 80, 256 Mass. 308; Hutchings v. 
Clerk, 114 N.E. 746, 225 Mass. 483, 
Ann,Cas.1917€ 979. 


[a] Right to transfer.—(1) The 
trustee cannot hold the land against 
the beneficiary (Surasky v. Wein- 
traub, 73 S.E. 1029, 90. S.C. 622) (2) 
and the latter is entitled to a transfer 
of the property on demand (Quinn y. 
Gormley, 153 A. 623, 302 Pa. 360). 


[b] ‘Blection.—Shanks v. Edmond- 


his own name, equity may be invoked 
to sanction ‘his conveyance of the 
property to her, by words creating 
the same estate in the land as that by 
which she held the money, unless 
third persons have acquired interven- 
ing rights. Lee v. Lee, 77 Ala. 412. 


69. Hutchings v. Clerk, 114 N.E. 
746, 225 Mass. 483, Ann.Cas.1917C 979. 


70. Dalrymple v. Security L. & T. 
Co., 83 N.W. 245, 9 N.D. 306. 


7. Petty v. Petty, 31 N.J.Ha. 8. 
ane, Faris v. Dunn, 7 Bush (Ky.) 

73. Gregory v. Peoples, 80 Va. 355. 

74 Adams v. Carey, 31 A. 600, 53 


N.J.Eq. 334. 
Statute of frauds as applied to equi- 


table interests in realty see Frauds, 
Statute of § 151. 


75. Mellon v. U. S. ex rel. Z & F. 
Assets Realization Corporation, 60 
App.D.C. 387, 55 F.(2d): 745; Doers- 
chuck v. Mellon, 60 App.D.C. 383, 55 
F.(2d) 741. 


[a] TIllustration.—Where Ameri- 
can bankers sold German government 
bonds .to customers, interest money 
deposited, in German bank to credit 
of American bankers, but not permit- 
ted to be withdrawn by German gov- 
ernment, is a trust fund, and bank- 
ers are trustees. Mellon Vv. Us Sh ex 
rel. Z. & F. Assets Realization Corpo- 
ration, 55 F.(2d) 745, 60 App.D.C. 387; 
Doerschuck v. Mellon, 55 F.(2da) 741, 
60 App.D.C. 383. 


[b] y Petree of income to 
cestui,— Advancement by American 
bankers to purchasers of German 
government bonds of interest deposit- 
ed in German bank to credit of bank- 
ers, but not permitted to be with- 
drawn, is mere gratuitous service, 
and does not transfer to the bank- 
ers beneficial title to the interest fund 
so as to entitle them to the right to 
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One defrauded in connection with a stock subsecrip- 
tion was not the owner of a certificate of deposit 
issued by a bank to the wrongdoer and representing 
the fruits of the fraud, except in the sense that the 
faets entitled him to the equitable remedy of im- 
pressing a constructive trust in his favor.7® 


[§ 292] c. Estoppel and Waiver.77 <A cestui que 
trust who obtains possession of trust property in 
that character cannot at law deny the title of trus- 
tee;‘> and after he has accepted the benefits of the 
trust he eannot question the validity of the instru- 
ment by which the trustee was appointed and ac- 
quired title,*® or afterward object when he has ac- 
cepted the distribution made by the trustee,*° or 
impeach a deed which he has accepted.*! Where 
one is allowed by beneficiaries to deal with innocent 
third parties in the capacity of trustee, they are 
estopped from denying his authority so to deal.*? 
In the absence of other circumstances raising an 
equitable estoppel, the fact that the conveyance to 
the trustee of a resulting trust does not show that 
the grantee holds the legai title as trustee does not 
estop the beneficiary from setting up his equitable 
title against others not purchasers for value with- 
out notice.82 The beneficiary may be bound by a 
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[§§ 291-295 


waiver of his rights as beneficiary made for the 
benefit of the trustee and of other beneficiaries. ** 


[§ 293] d. Adverse Possession®®°—(1) Against 
Trustee. As a general rule, the possession. of a cestui 
que trust, for however long a period, will not dis- 
place the legal title of the trustee.*® The cestui que 
trust can hold adversely to the trustee where there 
is no privity between them, and the cestui que trust 
does not hold under the title of the trustee,** but his 
possession of the trust estate must be in subservien- 
ey of the legal title, and, when it is under, and in 
recognition of, it, his possession will inure to -_ title 
under which he claims. a8 


[§ 294] (2) Against Cobeneficiary. In the ab- 
sence of manifest hostilty, the possession of one 
cestul que trust will be deemed the possession. of the 
other.*® Where two persons, claiming upon oppos- 
ing rights, have a common trustee in possession, nel- 
ther can take advantage of the possession to bar 
the other.°° 


[§ 295] (8) By Stranger against Beneficiary. A 
stranger who, by adverse possession, bars the estate 
of the trustee, bars also the estate of the cestui que 
trust,°! and the rule is held to apply although the 


damages for withholding the fund. 
Mellon v. U. S. ex rel. Z FE. Assets 
Realization Corporation, 60 App.D.C. 
887, 55 E.(2d) 745; Doerschuck v. 
Sa 60 App.D.C. 383, 55 F.2d) 
T4q% 


76 Erink v. Commercial Bank of 
Emmetsburg, 191 N.W. 513, 195 Iowa 
1011. 


77. After sale or assignment of es- 
tate or interest see infra § 607. 


78. White v. Albertson, 14 N.C. 
241, 22 Am.D. 719. 


79. Oakland County v. Mack, 220 
N.W. 801, 243 Mich. 279. 


80. In re Smith, 25 Pa.Dist. 683. 


81. Williams v. Gideon, 7 Heisk. 
(Tenn.) 617. 


82. Cauhape vy. Barnes, 
135 ‘Cals LO. 


83. Nissen v. 
198 N.C, 433. 


[a] Burden of proof.—In an ac- 
tion by the holder of an equitable ti- 
tle to land to be recognized as such 
and to obtain conveyance from the 
holder of the legal title, the burden 
was on defendant, creditor of the 
holder of the legal title, claiming that 
the equitable owner was estopped 
from asserting his ownership, to 
prove defense. Nissen vy. Baker, 152 
S.E. 34, 198 N.C. 4338. 


[b] Evidence held insufficient to 
show representations. raising estop- 
pel.—Nissen vy. Baker, 152 S.H. 34, 198 
N.C. 433. 


84 Howard y. Anglo-California 
Trust Co., 16% P. 277, 384 Cal App. 164. 


[a] For example, a decedent trans- 
ferred to a trust company for trust 
purposes his shares in the investment 
company he had formed to manage 
his properties, requiring that out of 
net dividends the trustee should pay, 
after decedent’s death, two hundred 
and fifty dollars a month to plaintiff, 
and providing that such payments 
should constitute, when 
waiver of all compensation for all 
services plaintiff might render to the 
investment company. The _ trustee 
made one payment of two hundred 


67 P. 55, 


Baker, 152 S.E. 34, 


received, a’ 


and fifty dollars to plaintiff, but liti- 
gation arose, and no further dividends 
were paid. Later the investment 
company adopted a resolution that 
since plaintiff, its president, had been 
devoting his time to it, he should be 
paid a salary of two hundred and fif- 
ty dollars per month, that the trus- 
tee should be notified that plaintiff 
was receiving such salary, and that 
from such date any dividends due 
plaintiff under the trust agreement 
should be retained in accordance with 
the provision of the agreement where- 
by, should plaintiff receive a salary, 
it should be in lieu of dividends. It 
was held that plaintiff, having ac- 
cepted sixteen thousand seven hun- 
dred and fifty dollars as salary from 
the investment company under the 
resolution, waived his right to recov- 
er of the trustee the aggregate 
amount otherwise payable to him by 
the trustee under the trust. Howard 
v. Anglo-California Trust Co., 167 P. 
177, 34 Cal.App. 164. 


85. By heirs or devisees against 
executor or administrator see Ad- 
verse Possession § 313. 


86. Winn y. Strickland, 16 So. 606, 
34 Fla. 610; Marr v. Gilliam, 1 Coldw. 
(Tenn.) 488; Garrard v. Tuck, 8 C.B. 
231, 65 E.C.L. 231, 137 Reprint 498. 


[a] Reason for rule.—At law the 
cestui que trust is regarded as a ten- 
ant at will to the trustee, and demand 
of possession must be made from him 
before he can be ejected, and until 
this tenancy is terminated there can 
be no adverse holding between the 
parties. Marr v. Gilliam, 1 Coldw. 
(Tenn.) 488; Garrard v. Tuck, 8 C.B. 
231, 65 E.C.Le 231, 1387 Reprint 498); 
Smith v. King, 16 East 283, 104 Re- 
print 1097. 


[b] Trust for use of grantor.— 
Possession of a beneficiary who has 
executed a trust instrument whereby 
the trustee is to hold the property 
subject to such uses as he may direct 
cannot be adverse as against the trus- 
tee. Cathcart v. Matthews, 89 S.E. 
OPA ADE Ser By 


87. Andrews v. Rio Grande Live 
Stock Co., 120 P. 311, 16 N.M. 529. 


88. Andrews v. Rio Grande Live 


Stock Co., supra. 


89. Winn v. Strickland, 16 So. 606, 
at a 610; Archibald vy.) Blois) 2) Ne 


90. Hastie vy. Aiken, O etien Slot 


Foscue v. Foscue, 37 N.C 


Right of trustee to hold adversely 
hace cestui que trust see supra §§ 277- 


$1. U.S.—Trimble v. Woodhead, 
102 U.S. 647, 26 L.Ed. 290; Meeks v. 
Siegen 38 Sawy. 206, 16 F.Cas.No. 


Ala.—Clark vy. Snodgrass, 66 Ala.. 
233; Molton y. Henderson, 62 Ala. 
426; Fleming vy. Gilmer, 35 Ala. 62; 
Bryan v. Weems, 29 Ala. 423, 65 Am. 
eae Colburn v. Broughton, 9 Ala. 


Ark.—Chase v. Cartright, 14 S.W. 
90, 53) Ark. 358.) 22 “Am. SsRw 207 


Ga.—Cushman y. Coleman, 19 S.E. 
46, 92 Ga. 772; Varner v. Gunn, 61 Ga. 
54; Mason vy. Mason, 33 Ga. 4385, 83 
Am.D. 1:72. 


Ky.—Barclay v. Goodloe, 83 Ky. 
493; Couch v. Couch, 9 B.Mon. 160. 


Md.—Crook v. Glenn, 30 Md. 55. 


Mass.—Merriam v. Hassam, 14 Al- 
len 516, 92 Am.D. 795; Atty.-Gen. v. 
Proprietors of Meeting-House, 3 
Gray 1. 

N.J.—Snyder v. Snover, 27 A. 1013, 
56 N.J.Law 20; Prudden v. Lindsley, 

29 N.J.Eq. 615. 


N.C.—King v. Rhew, 13 S.E. 174, 
108 N.C. 696, 23 Am.S.Re 76: VClay= 
ton v. Cagle, 1 S.E. 523, 97 N.C. 300; 
Herndon v. Pratt, 59 N.C. 327; Well- 
born vy. Finley, 52 N.C. 228. 


Pa.—Thompson vy. Carmichael, 15 
A. 867, 122 Pa. 478; York’s Appeal, 
1 A. 162, 2 A. 65, 110 Pa. 69; Maus v. 


Maus, 80 Pa. 194; Smilie Vv. Biffle, 2 
Pa. 52, 44 Am.D. 156. 


S8.C.—Waring vy. Cheraw, 


Co., 16 S.C. 416. 


Tenn.—Belote v. White, 2 Head 703; 
Goss v. Singleton, 2 Head 68; Wool- 
dridge v. Planters’ Bank, 1 Sneed 297; 
Williams v. Otey, 8 Humphr. 563, 47 


ete, R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 295-299] 


cestui que trust holds only a remainder, whether it 
be vested®* or contingent,®* and although the cestui 
que trust is under some disability, such as infaney,°* 
coverture,®® or insanity.?® 


{§ 296] (4) By Beneficiary against Stranger. 
Where a conveyance to a third person is directed 
by the beneficiary, and he is capable at the time of 
understanding the nature of the transaction, his pos- 
session thereafter must, as a matter of law, be held 
to be under, and in subordination to, the title con- 
veyed,®* unless there is afterward a distinet dis- 
avowal of the act and deed and an unequivocal as- 
sertion of right in the beneficiary and spe thereof 
to the erantee. 2 


[§ 297] e. Mutual Rights and Liabilities of Ces- 
tuis Que Trust—(1) In General. The trust in- 
strument is controlling as to the mutual rights and 
liabilities of the beneficiaries thereunder so far as 
it makes specific provision therefor.°® One cestui 
que trust is not Hable to another for the failure of 
the trustee to perform properly the duties imposed 
on him by the trust. The recitals in a deed from 
one beneficiary to a stranger do not estop the other 


Am.D. .632; Shelby v. Shelby, Cooke 
179, 5 Am.D. 686. f 
Va.—Sheppards v. Turpin, 3 Gratt. 766: 
Ty. Dy 
SS ce a ala 66 Am.D. 575 
Eng.—Lewellin v. Mackworth, 2 Eq. | were 


Cas.Abr. 579; Hovenden vy. Annesley, 
2 Sch.&Lef. 607; Pentland v. Stokes, 
2 Ball & B. 68. 


[a] Protection against trustee’s 2964. 
neglect.—As a means of protection 95. 
against a trustee’s neglect, the cestui] 426; Mason v. 
que trust may file a bill against him} Am.D. 172: 
and compel him to assert his legal | 327; 


right any time when it is assailed by 
a_ stranger. Williams v. Otey, 8 
Humphry. (Tenn.) 562, 47 Am.D. 632. 


92. Meeks v. Olpherts, 100 U.S. 
564, 25 L.Ed. 735. 


93. Chase v. Cartright, 14 S.W. 90, 
53 Ark. 358, 22 Am.S.R. 207; Willson 


96. 
426, 433. 
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tee is barred by limitations, the bene- a 
ficiary is protected if under 
Brockett v. Richardson, 61 Miss. 
Fearn v. Shirley, 31 Miss. 301, 
(where beneficiaries 3. 
married women); 
Gray, 23 Miss. 141 (where beneficia- 
ries were infants). 
has been abolished by Code (1880) § 
Perry v. Ellis, 62 Miss. 711. 


“If his trustees [the trustees of 
the insane cestui que trust] have been 
negligent in asserting the legal title, 
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beneficiaries ;2 but when beneficiaries have joined in 
a conveyance of the trust property to a third party 
to satisfy the balance due between such party and 
a prior beneficiary, they are thereafter estopped to 
complain of the transfer.* 


Agreement as to income. Where a trust is created 
for the benefit of husband and wife, the fact that 
the income was deposited in the wife’s name docs 
not negative the existence of an agreement between 
the beneficiaries that it should be jointly owned,‘ but, 
where it is shown that the husband voluntarily sur- 
rendered his equitable interest in such income to his 
wife, his administrators cannot claim the deposit 
thereof in the wife’s bank account.® 


[§ 298] (2) Possession and Enjoyment. Provi- 
sions of the trust instrument as to the right of oc-. 
cupaney of the trust property as among the bene- 
ficiaries are controlling.® 


[§ 299] (3) Acquisition of Adverse Title or In- 
terest.” One cestui que trust cannot acquire rights 
in, or with respect to, the trust estate, which are 
antagonistic to or will-give him an advantage over 
his associates in interest.* Although either of sev- 


Catterlin v. Voney, 177 E. 527. 


Levi v. Gardner, 30 S.E. 617, 53 
S:C2 24. 


Bartholomew v. Salvation Army, 
235 N.W. 154, 253 Mich. 279. 


4 Bruff v. Rochester Trust & Safe 
Deposit Co., 217 N.Y.S. 769, 218 App. 
Div. 67 [rev 211 N.Y.S. 606, 125 Misc. 
ean and aff 157 N.E. 857, 245 ‘NVY. 


disabil- 2. 


Bacon v. 


(2) But the rule 


Molton vy. Henderson, 62 Ala. | 560 
Mason, 33 Ga. 435, 83 Ge 
Herndon v. Pratt, 59 N.C. 
Collins v. McCarty, 3 S.W. 730, 
68 Tex. 150, 2 Am.S.R. 475. 6. 


Molton v. Henderson, 


Bruff v. Rochester Trust & Safe 
Deposit Co., supra. 


Gross: ‘ve (Clark, 14:3) -A,od ib; 543 
R.Is 389. 


[a] MIlustrations.—(1) Trust 
agreement entered into by life tenant 
and remaindermen, directing trustee 
to devote income from property to 
support of life tenant during her life- 


62 Ala. 


v. Louisville Trust: Co., 44 S.W. 121, 
102 Ky. 522; Edwards v. Woolfolk, 
17 B.Non. (Ky.) 376; Waring v. Che- 
TAWe Cles che OO, 016. 9-Ce 46. 


94. Ala.—Smith v. Gillam, 80 Ala. 
296; -Hastie v. Aiken, 67 Ala. 313; 
Molton v. Henderson, 62 Ala. 426. 


Cal.—Patchett v. Pacific Coast R. 
Com so. Ps 78; 100) Cal. 505. 


Ga.—Knorr v. Raymond, 73 Ga. 749; 
Ford v. Cook, 73 Ga. 215; Varner vy. 
Gunn, 61 Ga. 54; Brady v. Walters, 55 
Ga. 25; Wingfield v. Virgin, 51 Ga. 
139; Worthy v. Johnson, 10 Ga. 358, 
54 Am.D, 393; Pendergrast v. Foley, 
8 Ga, 1. 


Ky.—Barclay v. Goodloe, 83 Ky. 
493; Edwards v. Woolfolk, 17 B.Mon. 
376. 


Md.—Crook v. Glenn, 30 Md. 55. 


Mo.—Ewing v. Shannahan, 20 S.W. 
1065, 113 Mo. 188. 


S.C.—Long v. Cason, 25 S.C.Eq. 60. 


Tenn.—Wooldridge v. Planters’ 
Bank, 1 Sneed 297; Williams v. Otey, 
8 Humphr. 563, 47 Am.D. 632. 


Eng.—Wych v. Meal, 3 P.Wms. 310, 
24 Reprint 1078; Lewellin v. Mack- 
worth, 2 Eq.Cas.Abr. 579. Contra 
paler v. Sayer, 2 Vern. 368, 23 Reprint 
32. 

[a] In Mississippi (1) the rule 
formerly was that, although the trus- 
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the law affords him remedies against 
them, which are without the operation 
of the statute. These remedies, if he 
has been wronged, he must pursue.” 
Molton v. Henderson, supra. 


97. Cathcart v. Matthews, 89 S.E. 
1021, 105 S.C. 329: 


98. Cathcart v. Matthews, 
99. See cases infra this note. 


[a] Authority to bind interests.— 
That one of cestui que trust had taken 
up certain notes against her husband, 
and that other advancements made to 
her by defendant for provisions, 
clothing, etc., which were used for 
support of herself and children and 
went on trust property, would not au- 
thorize her to bind children’s inter- 
est as cestui que trust in trust estate. 
mae v. Edwards, 99 S.E. 621, 149 Ga. 


[b] Waiver of claims.—A deed by 
D, J, and another conveyed land in 
trust to sell and from the proceeds to 
pay all liens of record, and divide the 
remainder among the grantors, the 
share of any one.of them against 
whom there might be liens of “record” 
being chargeable with the amount 
necessary to discharge the same. It 
was held that D waived any right to 
have J’s share applied to an equita- 
ble claim based on his discharge, be- 
fore execution of the deed, of record 
liens under judgments against Sit 
any v- Curlett, 81 A. 508, 9 Del. 

A. 3 


supra. 


time, and after her death to the re- 
payment of money advanced for the 
life tenant’s support prior to execu- 
tion of agreement, giving the life ten- 
ant the right to occupy a portion of 
the premises during her lifetime and 
giving to one of the remaindermen the 
right to occupy another portion there- 
of at a low rental, did not entitle 
such remainderman to occupy such 
portion of premises after the life ten- 
ant’s death. Gross v. Clark; 118 A’ 
115, 43 R.I. 389. (2) Where a bene- 
ficiary under a deed creating a trust 
obtained a right of life occupancy, 
with power of appointment as to a 
half interest in a specified event, equi- 
ty must protect the beneficiary in her 
enjoyment of the rights conferred. 
Schroeder v. Woodward, 82 S.E. 192, 
116 Va. 506. 


7. Adverse possession see supra §§ 
293-296. 


8. Ark.—Frierson y. Branch, 30 
Ark. 453. 
Mo.—Seibel vy. Higham, 115 S.W. 


987, 216 Mo. 121, 129 Am.S.R. 502. 


Pa.—In re Du Plaine, 39 A. 947, 185 
Pa. 332, 64 Am.S.R. 651, 40 L.R.A. 552 
[aff 6 Pa.Dist. 164, 19 Pa.Co. 344). 
See Hanna v. Clark, 41 A. 981, 189 Pa. 
321 (where the cotenant in a trust 
estate acquiesced to the claim of his 
cotenant therein who had purchased a 
part of the trust estate and held it for 
many years, made no adverse claim 
to such cotenant’s claim of title,-and 
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eral beneficiaries may pay the taxes and have re- 
imbursement therefor,? he cannot permit the land 
to be sold for the taxes, and acquire title at the tax 
sale;1® and, where several persons purchase land, 
title to which is conveyed to two of them who execute 
a declaration of trust that they hold in trust for 
themselves and the others, a tax title to the whole 
tract bought in by two of the other purchasers will 
be deemed a redemption of the whole tract, and will 
inure to the benetit of all the cestuis que trust.*? 


[§ 300] (4) Acquisition of Interest of Cobene- 
ficiary. One cestui que trust may purchase the in- 
terest of another,” so long as no:advantage is taken, 
and the transaction is in good faith.1? Transfer by 
one of several beneficiaries of all his right, title, and 
interest to another does not in any manner affect the 
title and estate of the trustee, nor the inchoate 
rights of the other beneficiaries.*+* 


[§ 301] (5) Separation or Division of Estate. 
Where beneficiaries desire a separation of the trust 
funds, and such separation is not only practicable 
but economical, there ean be no objection to allow- 
ing it;?® and cestuis que trust can make a division 
of an estate consisting of personalty, without the 
consent of the trustee, in such a manner that each 
can hold in severalty a separate interest, although 
they cannot sever the legal estate or give each other 
a complete legal title.t® 
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[§ 302] (6) Contribution and Compensation. 
Where one beneficiary has paid out money for the 
protection of the trust property, he is entitled to 
reimbursement out of the trust fund,*? or to pro- 
portional contribution!’ from the other beneficia- 
ries,'® who accept the benefit of his efforts.2° On 
the other hand, a beneficiary who induces or profits 
by a breach resulting in a diminution of the trust 
estate should be made to contribute out of his in- 
terest in the estate, to make good the principal in 
favor of the other beneficiaries;?! and, if one of 
the beneficiaries converts to his own use a part of 
the trust fund, such amount may be retained out 
of his share of the income for the benefit of the 
other beneficiaries.22 In the absence of an express 
agreement, equitable owners under a deed of trust 
have been held disentitled to charge one another 
with the value of their lay or professional services 
rendered in connection with the care and manage- 
ment of the property,?* or with expenses in connec- 
tion with,?* or for the protection of,?® the title. 


Taxes. Hither of several beneficiaries of land em- 
braced by a deed of trust may pay the taxes and 
claim reimbursement out of the trust fund.?°® 


[§ 303] f. Transfer of Estate or Interest of 
Cestui Que Trust?7—(1) In General. The estate or 
interest of the cestui que trust in the trust property 


did not ask for other relief in his bill 
for an accounting and partition, his 
eotenant was not liable as trustee ex 
maleficio). 


Tenn.—Williams v. Gideon, 7 Heisk. 
its 


Va.—Schroeder v. Woodward, ‘82 S. 
EX. 192, 116 Va. 506. 


pa actin v. Woods, 27 W.Va. 
58. 


[a] Thus, where one of two chil- 
dren of a testator who devised prop- 
erty in trust to pay income to them 
for life with cross remainders to each 
other took a mortgage from the trus- 
tee to protect his share, it inured to 
the benefit of both. In re Du Plaine’s 
Estate, 39 A. 947, 185 Pa. 332, 64 Am. 
SAE 651, 40 L.R.A. 552 [aff 6 Pa.Dist. 

a3 


{b] No priority by attachment.— 
Beneficiaries with equal rights and 
priorities in a trust fund cannot ob- 
tain priorities against each other by 
attachment. Babcock’ Printing Press 
Mfg. Co. v. Ranous, 54 N.Y.S. 1048, 31 
App.Div. 629 [aff 58 N.E. 529, 164 N. 


Y. 440]. 

9. See Taxation §§ 1615, 1617. 

10. Frierson v. Branch, 30 Ark. 
453. 


Who may or may not purchase tax 
title generally see Taxation §§ 1615— 
1631. 


11. Battin v. Woods, 27 W.Va. 58. 


Purchase of tax title as redemption 
and inuring to benefit generally see 
Taxation § 1198, 


12. Murry v. King, 
153 Mo.App. 710. 


135 S.W. 107, 


13. Cady v. Tuttle, 141 A. 188, 127 
Me. 104. 
[a] Assignment or release of trust 


interest may be made to other bene- 


ficiaries so long as no advantage is 
taken and the transaction is in good 


faith. Cady v. Tuttle, 141 A. 188, 127 
Me. 104. 
14. Brett v. St. Paul Trust Co., 193 


N.W. 317, 49 N.D. 653. 


15. Palmer v. Dunham, 6 N.Y.S. 
262, 53 Hun 637, 3 Silv.Sup. 159 [aff 
25 N-E. 1081, 125 N.Y. 68). 


16. Strode v. Churchill, 2 Litt. 
Gyn Oe 
17. -Las Vegas Ry. & Power Co. v. 


Trust Co. of St. Louis County, 126 P. 
1009, 17 N.M. 286 [error dism 35 S.Ct. 
792,- 238 U.S... 645, 569.. L. Bd. 15031; 
Gary v. May, 16 Ohio 66. 


18. Contribution among persons 
occupying particular relations gener- 
ally see Contribution § 12. 


19. 
62% 
Somerset R. 


Rogers v. Vaughan,’ 31 Ark. 
Frierson v. Branch, 30 Ark. 453; 
Co. v. Pierce, 57 A. 888, 
98 Me. 528; Dunham: v. W. Steele 
Packing, ete., Co., 58 N.W. 627, 100 
Mich. 75; Las Vegas Ry. & Power 
Co. v. Trust Co. of St. Louis County, 
126 P. 1009, 17 N.M. 286 [error dism 
SEN ts 792);°238 U:S. 6457 59 Lhd, 


[a] Contrary agreement.—Where 
Jand was purchased from a railroad 
company on deferred payments, and 
the vendee assigned his contract to 
another, the railroad recognizing such 
assignment, and the assignee resold 
a part interest in the contract, be- 
coming a trustee, the other beneficial 
owners, who had no relations with 
the railroad, were not under duty to 
make payments to it or to pay taxes, 
it heing the agreement of the assignee 
to make payments to the railroad, 
with right of reimbursement. Con- 
klin v. Shaw, 185 P. 661, 67 Colo. 169. 


20. Las Vegas Ry. & Power Co. v. 
Trust Co. of St. Louis County, 126 P. 


1009, 17 N.M. 286 [error dism 35 S.Ct. 
792, 238 U.S. 645, 59 L.Ed. 1503]. 


21. Newton v. Rebenack, 90 Mo. 
App. 650; Jones v. Lynch, (Tex.Civ: 
App.) 137 S.W. 395. 

Pots Crocker v. Dillon, 133 Mass. 

23. Cresap v. Brown, 96 S.E. 66, 82 
W.Va. 467. 

[a] Analogy of relations.—(1) 


“The relation is strikingly analogous 
to that of partnership as well as co- 
tenancy, neither of which allows com- 
pensation for services of any kind, in 
the absence of an agreement.” Cre- 
sap v. Brown, 96 S.E. 66, 71, 82 W.Va. 
467. (2) Partners as disentitled to 
compensation for services see Part- 
nership § 230. (3) Cotenants as dis- 
entitled to compensation for services 
see Joint Tenancy § 14; Tenancy in 
Common § 128, 


24. Cresap v. Brown, 
82 W.Va. 467. 


{a] Expenses of audit and state- 
ment by accountant, incurred by one 
of equitable owners without request 
or assent of others, based mostly on 
unfounded claims, were properly re- 
jected. Cresap v. Brown, 96 S.E. 66, 
82 W.Va. 467. 


25. Cresap v. Brown, supra. 


_{a] Fees paid attorney by one of 
the cestuis que trust could not be 
charged against the others, in the ab- 


96 S.E. 66, 


sence of an agreement, where it had . 


been the custom of each to employ 
separate counsel. Cresap vy. Brown, 
96 S.B. 66, 82 W.Va. 467. 


26. Frierson v. Branch, 380 Ark. 
453; Gary v. May, 16 Ohio 66. 

Rights of claimants who have paid 
taxes generally see Taxation § 1227. 


27. Assignments to secure credi- 
tors see infra § 307. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may ordinarily be alienated?*® or encumbered2® by | the cestui que trust without the assent of the trus- 


28. U.S.—Brown vy. Fletcher, 253 
Bit 5, 165. C.CcA, S85) laff 244 FF. 854, 
and cert den 39 S.Ct. 10, 248 U.S. 569, 
63 L.Ed. 425]; Drennen vy. Heard, 198 
F. 414 [aff 211 F. 335, 128 C.C.A. 14]. 


Ala.—First Nat. Bank v. Cash, 125 
So. 28, 220 Ala. 319; Mary Lee Coal, 
Sor! Co, v. Winn; 12) So. 607) 97) Ala, 


Ark.—Honnett v. 
495, 66 Ark. 148. 


Cal.—Sinclair v. Crabtree, 296 P. 79, 
211 Cal. 524; Cole v. Merchants’ Trust 
Co., 202 P. 488, 54 Cal.App. 392. 


Hawaii.—Estate of Isenberg, 28 Ha- 
waii 590; Montgomery v. Montgom- 
ery, 2 Hawaii 563. 


Ill.—Merchants’ Loan & Trust Co. 
v. Patterson, 139 N.E. 912, 308 I11. 
519; Brinkerhoff v. Ridgely, 232 Ill. 
App. 12; Middleton v. Holstlaw, 169 
Tll.App. 69. 


Ind.—Elliott 
Blackf. 198. 


Ky.—Brown v. McCommas, 242 S.W. 
362, 195 Ky. 337; Monroe’s Trustee v. 
Monroe, 159 S.W. 651, 155- Ky. 112; 
Beuley v. Curtis, 18 S.W. 357, 92 Ky. 
505, 13 Ky.L. 703; Hancock v. Ship, 1 
J.J.Marsh. 437; Shuck v. McHlroy, 2 
S.W. 178, 8 Ky.L. 517; Hessey v. Hes- 
sey, 1 Ky.L. 424. 


Me.—True Real Estate Co. v. True, 
99 A. 627, 115 Me. 533. 


Md.—Madler v. Gunther, 141 A. 422, 
155 Md. 48; Houghton v. Tiffany, 82 
A. 831, 116 Md. 655; Lambert v. Mor- 
gan, 72 A. 407, 110 Md. 1, 132 Am.S.R. 
412, 17 Ann.Cas. 439. 


Mass.—Coolidge v. Commissioner of 
Corporations and Taxation, 167 N.E. 
757, 268 Mass. 448 [rev 51 S.Ct. 306, 
282 U.S. 582, 75 L.Ed. 562]; Boston 
Safe Deposit & Trust Co. v. Luke, 108 
N.E. 64, 220 Mass. 484, L.R.A.1917A 
988 [aff 36 S.Ct. 391, 240 U.S. 427, 60 


Williams, 49 S.W 


Vv. Armstrong, 2 


L.Ed. 723]; Young v. Snow, 45 N.E. 
686, 167 Mass. 287; Harvard College Vv. 
Weld, 34 N.E. 175, 159 Mass. 114; 


Duchemin v. Kendall, es N.E. 242, 149 
Mass. 171, 3 L.R.A. 78 


Miss.—Merchants’ Nat. Bank & 
Trust Co. v. Port Gibson Oil Works, 
141 So. 283. 


Mo.—Boothe v. Cheek, 161 S.W. 791, 
253 Mo. 119; Murray v. King, 135 S. 
W. 107, 153 Mo.App. 710. 


N.H.—Converse v. Noyes, 22 A. 556, 
66 N.H. 570. 


N.J.—Rogers v. 
704. 


N.Y.—Crooke v. Kings County, 97 
N.Y. 421; Newton v. Jay, 95 N.Y.S. 
413, 107 ADD. Div. 457, .35..N.-¥Y.Civ.Proc. 
89; Clark v. Crego, 47 Barb. 599 Laff 
51 N.Y. 646]; Havens v. Healy, 15 
Barb. 296; Phelps v. Masterton, 26 N. 
Y.Super. 517; Robinson v. New York 
Life Ins. & ‘Trust. Co., 133 _N.Y.S. 257, 
75 Misc. 361; Grout v. Van Schoon- 
hoven, 1 Sandf.Ch. 336. 


Pa.—In re Hall’s Estate, 93 A. 944, 
248 Pa. 218, 2 A.U.R. 85d; Cheyney 
v. Geary, 45 A. 369, 194 Pa. 427; In re 
Greenfield, 24 Pa. 332 [rev 12 Leg. Int. 


Colt, 21 N.J.Law 


6]; In re De Vore’s Estate, 89 Pa 
Super. 47. 
R.I.—Ives v. Harris, 


(Re. S43 
Sayles v. Tibbitts, 5 R.I. 79. 

S.c.—Levi v. Gardner, 30 S.E. 617, 
53 S.C. 24; Packer v. Johnson, 10 S.C. 
| irealgh IA 

Tenn.—Henson v. Wright, 12 S.W. 
1035, 88 Tenn. 501. 

Tex.—Blumrosen v. Burke, (Civ. 
App.) 37 S.W.(2d) 1070; Mortimer v. 
Jackson, (Civ.App.) 155 S.W. 341 [aff 


S.W. 510]. 
Lt -W.Nia,? 


(Commn.App.) 206 
Ww. 
43. 


Wis.—Managan v. Shea, 149 N.W. 
378, 158 Wis. 619. 


[a] “Equity follows the law.”— 
“Acting upon the maxim that ‘equity 
follows the law,’ the interest of the 
beneficiary of the trust was early 
held by the courts to be descendible, 
devisable, and alienable in the same 
manner as legal estates.” Robinson 
v. New York Life Ins. & Trust Co., 
133 N.Y.S. 257, 260, 75 Misc. 361. 


[b] Life estate.—(1) A beneficiary 
of a life estate may convey his equi- 
table interest. Brown v. McCommas, 
242 S.W. 362, 195 Ky. 387; Higbee v. 
Brockenbrough, (Mo.) 191 S.W. 994. 
(2) Where the beneficiary of a life es- 
tate is also the sole remainderman, 
his conveyance gives good title to the 
entire estate in the absence of any 
provision restricting alienation. 
Brown vy. McCommas, supra. 


[e] Income.—Although the donor 
may lawfully protect the trust income 
from anticipation by the life cestui 
que trust (see infra §§ 304, 305), it 
does not follow that income which 
has accrued and is due and payable 
under the terms of the trust may not 
be alienated by the life beneficiary. 
Camden Safe Deposit & Trust Co. v. 
Schellenger, 78 A. 672, 78 N.J.Eq. 138. 


[d] fll-advised bargain may never- 
theless be enforced. Brown v. Fletch- 
er, 2538 F..15, 165 C.C.A. 35 Laff 244 PF: 


854, and cert den 39 S.Ct. 10, 248 U.S 


569, 63 L.Ed. 425]. 


fe] Assignment to trustee.—A 
beneficiary may assign his interest in 
the trust estate to the trustee to se- 
cure the trust estate, and also the 
personal interest of the trustee; but 
the latter’s interést will be second to 
that of the trust estate. Sprague v. 
Moore, 89 N.W. 712, 130 Mich. 92. 


{f] Gift.—A beneficiary in a deed 
of trust can pass his interest by gift. 
Henderson vy. Sherman, 11 N.W. 153, 
47 Mich. 267. 


[g] Right of way for railroad may 
be granted by a cestui que trust. 
Georgia, | ete., R.Co. v. Seott, 16 S.E. 
S.C. 34 [Laff 16 S.E. 839, 38 S. 

‘ putt v. Port Royal, etc.,°R. 
Co., 20 S.Ce 110. 


{h] Fraud.—The beneficiary of a 
trust, after assigning his interest 
therein, subsequently ratifying it by 
receiving yearly benefits thereunder, 
and delaying bringing of action there- 
on for more than five years, is barred 
from asserting a claim that assign- 


ment was fraudulently procured. 
ena v. Davis, 136 S.E. 744, 138 S.C. 
Dis 5 

[i] Duress.——The assignee cannot 


have an accounting from the executor 
and trustee when the writing pur- 
porting to be an assignment by the 
beneficiary of his interest in a testa- 
mentary trust was procured under 
threats and compulsion and would cir- 
cumvent the purpose of the testator, 
and, under such circumstances, the as- 
signor is entitled to have the alleged 
assignment declared invalid, and the 
assignee restrained from any further 
proceeding thereon at Jaw or in equi- 


ty. Pattbherg v. Gott, 140 A. 795, 102 
N.J.Eq. 371. 

[ij] Recovery of amount paid for 
reconveyance.—Where the _ original 


transaction, whereby the beneficiary 
of a trust assigned his interest there- 
under, was valid, the beneficiary was 
not entitled to recover an amount 
subsequently paid assignee for recon- 
veyance of such interest, although the 


assignee, by his conduct in reconvey- 
ing for an inadequate sum, establish- 
ed his improper conduct in connection 
with the original assignment. Hamer 
v. David, 136 S.E. 744, 138 S.C. 491. 


{k] Compulsion of trustee to rec- 
ognize.—Where a beneficiary has as- 
signed a vested right in a trust fund, 
by a proper bill his assignee may 
compel the trustee to recognize his 
right. Young v. Snow, 45 N.E. 686, 
167 Mass. 287. 


[1] Release of legal interest.—It 
has been held that the grantee of the 
beneficial interest in a trust estate is 
entitled to call on the trustee to re- 
lease pro tanto the legal interest. 
Ives v. Harris, 7 R.I. 413 [cit Story 
Eq.Jur. §§.977, 979]. 


29. Ala.—Riordan v. Schlicher, 41 
So. 842, 146 Ala. 615. 


Ga.—Tift v. Mayo, 61 Ga. 246. 
Ill.—Tillgson v. Moulton, 23 Ill. 600. 


Md.—Jackson, Bro. & Co. v. West, 
22), Mads; U1: 


R.I.—Edwards v. Barstow, 45 A. 
579, 22 Rel. 562, 


S.C.—Wallace v. 
S.C. 514. 


Va.—Brown vy. Ford, 91 S.IE. 145, 120 
Va. 233. 


[a] Right of cestui que trust to 
incumber his interest at will is gen- 
erally recognized. Riordan vy. Schlich- 
er, 41 So. 842, 146 Ala. 615. To same 
effect Brown v. Ford, 91 S.E. 145, 120 
Va. 233. 


{b] Mortgage by cestui que trust 
will be sustained in equity the same 
as if he were the holder of the legal 
title. Tillson v. Moulton, 23 Ill. 600. 


{c] Life tenant.—(1) Beneficiary 
of income for life may assign his 
right as security. Security Trust & 
Safe Deposit Co. v. Martin, 92 A. 245; 
10 Del.Ch. 330. (2) A cestui que trust 
entitled to the rents and profits of 
land for life can mortgage such in- 
terest. Perrine v. Newell, 23 A. 492, 
49 N.J.Eq. 57. 


{d] Express agreement that the 
interest of a cestui que trust should 
stand as collateral to an obligation 
created an equitable lien on the as- 
signor’s interest in such trust es- 
tate. Edwards v. Barstow, 45 A. 579, 
21 R.1..562. 


{e] Assignment as. security.—A 
cestui que trust may assign his equi- 
table. interest in a trust fund or es- 
tate to secure a valid indebtedness. 
Riordan v. Schlicher, 41 So. 842, 146 
Ala. 615. 


[f] Pledge as agent for trustee.— 
A cestui que trust’s pledge of stocks 
to borrow money is ratified by the 
trustee’s subsequent account, in 
which he credits himself with the 
stocks as delivered to the cestui que 
trust for investment. Freeman  v. 
a Sav. Bank, 56 A. 527, 76 Conn. 


[g] Promise to make claim a lien. 
—Claimant of an equitable lien cre- 
ated by the express promise of the 
contingent beneficiaries to make the 
claim a lien on the estate is not barred 
by laches for failing to prosecute his 
claim before the death of the life ten- 
ant five years after the agreement, 
where the delay was caused by the 
fault of the beneficiaries in not pre- 
senting the claim to the court as they 
agreed; nor is the legal claim against 


Craig, 4 S.E. 74, 


27 


| the beneficiaries for breach of such 


agreement barred. Brown y. Ford, 91 
S.E, 145, 120 Va. 238. 


[h] Agreement to have claim mada 
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tee,?° where such interest or estate is separable,?! and 
the cestui que trust is not under disability,?? unless 
the exercise of this right is expressly or impliedly 


_ lien as joint contract.—An express 
written agreement of three of the four 
beneficiaries of a trust estate to have 
a claim made a lien against the es- 
tate is a joint contract. Brown v. 
Mord, 91S). 91 45,1120, Van 233. 


30. Ky.—Monroe’s Trustee v. Mon- 
Toe, LVS. W. 65d, oo) Key. 2s 


pee ear eu v. Carlisle, 51 Miss. 
oO. 


Mo.—Foster v. Friede, 37 Mo. 36. 


Tex.—Blumrosen v. Burke, (Civ. 
App.) 37 S.W.(2d) 1070. 


Va.—Burnett v. Hawpe, 25 Gratt. 
(66 Va.) 481. 


[a] Where lease was held in trust 
for lessor, the latter could make a 
compromise agreement with the les- 
sees without knowledge or consent of 
the trustee; nor was it necessary to 
make him a party. Blumrosen_ vy. 


Burke, (Tex.Civ.App.) 37 %.W.(2d) 
1070. 
[b] Conveyance of entire interest. 


—Where land was conveyed by hus- 
band authorizing trustee to sell on 
written request of wife, she could 
convey the equitable estate without 
joinder of the trustee when the hus- 
band joined the wife to convey “all 
his interest’? in the land. Ryland v. 
Banks, 51 S.W. 720, 151 Mo. 1. 


[ec] Execution of deed as valid ex- 
ercise of power of appointment.— 
Where land was conveyed to a trustee 
to hold for the sole and separate use 
of a married woman, with power to 
the trustee to sell and convey as she 
might in writing require, the execu- 
tion of a deed by her and her hus- 
band, without the trustee, was a val- 
id appointment under the power in the 


trust deed. McFadden vy. Drake, 79 
Pa ooo: 
[d] Provision for consultation by 


a married woman with the trustee 
when she chose to exercise her right 
of disposition is equivalent. to a re- 
quirement of the consent of the trus- 
tee, to be evidenced by his signature 
to the conveyance, and mortgages ex- 
ecuted by a married woman and her 
husband, without the consent of the 
trustee, were void. Colyar v. Wheel- 
er, 75 S.W. 1089, 110 Tenn. 58. 


Consent and joinder of trustee for 
rere woman see Husband aad Wife 
§ 646 


31. Monday v. Vance, 32 S.W. 559, 
11 Tex.Civ.App. 374; Talley v. Fer- 
guson, 62 S.B. 456, 64 W.Va. 328, 17 L. 
R.A.N.S. 1215. 


32. Ala.—lIirst Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319. 


Cal.—Cole v. Merchants’ Trust Co., 
202 P. 488, 54 Cal. App. 392 


I1].—Merchants’ Loan & Trust Co. 
Va Patterson, 139 IN... 912) 308) Til 
519. 


Md.—Jones v. Jones, 77 A. 270, 111 
Md. 700. 


Mo.—Boothe vy. Cheek, 161 S.W. 791, 
253 Mo. 119. 


[a] Rule stated.—Where the ces- 
tui que trust is not laboring under 
_ some disability, and there is no re- 

striction in the instrument creating 
the trust, he and the trustee may con- 
vey his estate, but this is not the case 
where the cestui que trust is incom- 
petent or an infant. Jones v. Jones, 
GG A. 270; 110 Mid. 7.00. 


[b] Married woman.—(1) The es- 
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tate or fnberest of a married woman 
in trust property may ordinarily be 
alienated (Bayer v. Cocherill, 3 Kan. 
282; Monroe’s Trustee v. Monroe, 159 
S.W. 651, 155 Ky. 112; Brain v. Bailey, 
82 S.W. 582, 26 Ky... 853; Ryland v. 
Banks, 514S0W. > 720,152 Mov), 3@) 
subject to such inhibitions as may be 
imposed by statute, and express or im- 
plied restrictions contained in the in- 
strument whereby the trust was cre- 
ated (Cameron v. Hicks, 53 S.E. 728, 
141 N.C. 21, 7 L.R.A.N.S. 407; Shan- 
non’. v, *Lamb,.. 85°" S.He’ 232: "126 .N.C. 
38; Munroe v. Trenholm, 17 S.B. 439, 
112°N.C. 634 [aff 19 S.E.-377, 114 NIC. 
590]; McMullin v. Beatty, 56 Pa. 389; 
Wetherill v. Wetherill, 1 Phila. (Pa.) 
64). (3) Thus a married woman has 
been held unable to convey title to 
land held in trust for her separate 
use by a deed in which her husband 
joins (Cameron v. Hicks, 53 N.E. 728, 
141 N.C. 21, 7 L.R.A.N.S. 407; Narron 
v. Wilmington, etc., R. Co., 29° S.E. 356, 
122 N.C. 856, 40 L.R.A. 415), (4) but ti- 
tle will pass where the husband joins 
if, under the terms of the trust in- 
strument, their deed constitutes a 
valid exercise of powers conferred 


thereby. (Ryland v. Banks, 51 S.W. 
720, 151 Mo. 1; McFadden v. Drake, 
79 Pa, 473). (5) Under statute pro- 


viding that trust estates conveyed to 
married women may be sold as if 
they had been absolutely conveyed, if 
the trustee and husband unite there- 
in, a conveyance by a husband and 
wife of land conveyed to a trustee for 
the use of the wife, executed after 
the death of the trustee, passes title, 
and a conveyance by the wife alone 
after the death of both the trustee 
and the husband passes title. Brain 
v. pe ee a Se 582, 26 Kay 853. 


33. 
97, 153 “CGA. 133. 


Ala.—Hartwell v. Mobile Towing & 
Wrecking Co., 102 So. 450, 212 Ala. 
313) 


Ark.—Honnett v. Williams, 49 S.w. 
495, 66 Ark. 148. 


Cal.—Cole v. Merchants’ Trust Co., 
202 P. 488, 54 Cal.App. 392. 


Tll.—Hopkinson v. Swain, 119 N.E. 
985, 284 Ill. 11; Meclall v. Kirkpatrick, 
86 N.H. 139, 236 Ill. 282. 


Iowa.—Fleming v. Casady, 211 N. 
W. 488, 202 Iowa 1094. 


Ky.—Brown v. McCommas, 242 S. 
Wiis62, 195) iKy. 33's) Southern Nat, 
Life. Ins. Co. vy. Ford’s’ Adm’r, 152 S. 
W. 248, 151 Ky. 476. 


Me.—Alford v. Richardson, 114 A. 
1938, 120 Me. 316. 


Md.—Wenzel v. Powder, 59 A. 194, 
i100 Md. 36, 108 Am.S.R. 380. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Luke, 108 N.E. 64, 220 
Mass. 484, L.R.A.1917A 988 [aff 36 S. 
Ct, 3915) 2400S. 1427, 60 Likd. 72375 
Security Bank of New York v. Calla- 
han, 107 N.E. 385, 220 Mass. 84; Berry 
v. Dunham, 88 N.E. 904, 202 Mass. 
133) 


Miss.—Merchants’ Nat. Bank & 
Trust Co. v. Port Gibson Oil Works, 
141 So, 283. 


Mo.—Watson v. Hardwick, 231 S.W. 
Higbee v. Brockenbrough, 191 S. 
W. 994; Partridge v. Cavender, 9 S. 
W. 785, 96 Mo. 452. 


N.J.—Pattberg v. Gott, 140 A. 795, 
102 N.J.Bq. 671; Wright v. Leupp, 62 
A. 464, 70 N.J.Eq. 130; Mills v. Davi- 
son, 35 A. 1072, 54 N.J.Hq. 659, 55:Am. 
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restricted or forbidden by the instrument creating 
the trust,?? or unless there are statutory provisions 
which operate to restrict or prevent alienation.** 


S.R. 594, 35 L.R.A. 113; Perrine v. 


Perrine, 11 N.J.Eq. 142. 

Pa.—Carmichael v. Thompson, 6 A. 
(Th, 8 Pa.Casxi120 2 Barker's Hist) “ile 
Pa, Cowraly: 

S.C.—Dumas v. Carroll, 99 S.E. 801, 
112 S.C. 284. 

Tenn.—Stratton vy. McKinnie, 
A.) 62 S.W. 636. 

Tex.—Hstes v. Estes, (Commn. App.) 
lege 709 [aff (Civ.App.) 255 S.W. 


(Ch. 


Wis.—Managan v. Shea, 149 N.W. 


378, 158 Wis. 619. 


Compare Barnes v. Dow, 10 A. 258, 
59 Vt. 530 (holding that a mortgage 
executed by a beneficiary without 
power to mortgage and the remainder- 
men was valid only as against the 
latter, except so far as it secured 
money used in paying debts against 
the estate). 


[a] Beneficiary’s order to trustee 
is unenforceable where the former is 
without power to alienate or assign 
trust income. Berry v. Dunham, 88 
N.H. 904, 202 Mass. 133. 


[b] Implied  prohibition.—(1) 
Where a testator conveyed land in 
trust for the trustee to collect the 
rents and profits, and pay them to the 
testator’s son, “into his own hands 
and not into another’s, whether claim- 
ing by his authority or in any other 
capacity,” the intent was that the in- 
come should be paid into the hands of 
the son to the exclusion of all other 
persons claiming as alienees or eredi- 
tors. Smith v. Towers, 14 A. 497, 
Lie A F925 OO Midi tO eAqMsS daa ose 
(2) Where the principal of a trust 
fund is to be paid to the heirs of the 
beneficiary on his death, with so much 
of income that has accrued prior 
thereto as is in the discretion of the 
trustees to apportion, the part com- 
ing to an heir must be paid to him, 
and not to one to whom he has made 
an assignment. Leverett v. Barn- 
well, 101 N.E. 75, 214 Mass. 105. 


[ec] Spendthrift trust held not to 
be created: (1) Where a trust instru- 
ment provided for payment of income 
to the beneficiary for life at the trus- 
tee’s discretion. Houghton v. Tiffany, 
82 A. 831, 116 Md. 655. (2) Where 
property was bequeathed to a trustee 
to invest as he believed would produce 
the most income, all of which he was 
to pay annually to the cestui que 
trust for life, and then to his children 


or their descendants. Kingman v. 
Winchell, (Mo.) 20 S.W. 296. 
[d] Preference.—When a person 


has conveyed his estate to trustees 
under an irrevocable trust to pay in- 
come to himself for life, and the cor- 
pus as he may, by will, appoint, he 
cannot conyey or assign his estate to 
a creditor so as to give him any rights 
or preference. Patrick vy. Smith, 2 Pa. 
Super. 113. 


34 See cases infra this note. 


[a]. Where the trustee has whole 
title (1) under the statute, both legal 
and equitable, an attempted transfer 
by the beneficiary either in the 
form of a deed or lease, as against 
the trustee or grantee, would not con- ~ 
vey any interest in the trust property. 
Craven v. Dominguez Estate Co., 237 
P. 821, 72 Cal.App. 713. (2) Where 
the trustee holds the legal title to 
land for the purpose of sale and dis- 
tribution of the proceeds, his attempt- 
ed ratification of the beneficiary’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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The foregoing rule has been applied to contingent,?® 
as well as vested,*® estates and interests. 
however, to permit alienation of the interest of the 
beneficiary would be destructive to the trust and in- 
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Where, 


compatible with its purposes, there is no power of 


lease thereof did not affect the inter- 
est of the grantee of the trustee, ac- 
quired subsequent to, and with knowl- 
edge of, execution of the lease, but 
before the trustee attempted ratifica- 
tion. Craven v. Dominguez Estate 
Co., supra. (3) A devise of land to 
trustees to hold for the use and bene- 
fit of the grantor’s children until the 
youngest attained majority, at which 
time it was to vest in them absolute- 
ly, was not included within the mean- 
ing of a statute permitting the bene- 
ficiary of a trust to receive rents and 
profits to transfer his interest, and, 
under such trust, the transferee of a 
beneficiary before expiration of the 
time limited had no present right to 
share the income. Blackburn v. Webb, 
65 P. 952, 133 Cal. 420. 


[b] Under provision that only in- 
terest of beneficiary is to enforce trust 
(1) he cannot encumber his interest. 
Weaver v. Van Atkin, 38 N.W. 677, 71 
Mich. 69. To same effect Noyes v. 
Blakeman, 6 N.Y. 567. (2) Under 
statutes providing for the vesting of 
an express trust, subject only to the 
execution of the trust, in the trustee, 
and that the beneficiary may enforce 
performance of the trust, a provision 
against the transfer or assignment 
of the right to receive income does not 
prevent the beneficiary in a trust cre- 
ated by a debtor for his own benefit 
from disposing of his equitable right 
to enforce the trust. Raymond v. 
Harris, 82 N.Y.S. 689, 84 App.Div. 546. 
(3) As a statute providing that both 
the legal and equitable estate shall 
be vested in the trustee has no refer- 
ence to property not embraced within 
the trust, estates in remainder are 
alienable. Stringer v. Young, 83 N.B. 
690, 191 N.Y. 157;- Newton v. Hunt, 
119 N.Y.S. 8, 184 App.Div. 325° [mod 
112 N.Y.S. 573, 59 Mise. 633, and aff 
95 N.B. 1134, 201 N.Y. 599]; Craver v. 
Jermain, 40 N.Y.S. 1056, 17 Mise. 244. 


{c] Statute precluding creditor’s 
pill.— A voluntary assignment by the 
beneficiary of a lease of trust proper- 
ty to secure a creditor is not void un- 
der a statute providing that trust 
property, when the trust has been 
created in good faith by a person oth- 
er than defendant, cannot be reached 
by a creditor’s bill. Binns v. La 
Forge, 61 N.E. 382, 191 Il. 598. 


[d] Where trustee has such au- 
thority to withhold income that under 
the statute creditors of the beneficia- 
ry cannot reach it, it is not within the 
power of the beneficiary to alienate 
or assign such income. Foley v. Hast- 
ings, 139 A. 305, 107 Conn. 9. 


Transfer or anticipation of income 
see infra §§ 304, 305 


85. Cal.— Sinclair] v. Crabtree, 
795,201 Cal. 524. 


Mass.—Security Bank of New York 
v. Callahan, 107 N.E. 385, 220 Mass. 
84. 

_ N.Y.—Newton v. Hunt, 134 App.Div. 
225, 119 N.Y.S. 3 faffi 201. N.Y. 599, 95 
W.E. 1134]; Newton v. Hunt, 112 N. 
Y.S. 578, 59 Misc. 633 [mod on other 
134 App.Div. 
99, and aff 95 N.H. 1134, 201 N.Y. 599]. 


N.C.—Smith v. Witter, 94 S.H. 402, 
174 N.C. 616. 

Pa.—In re De Vore’s Estate, 89 Pa. 
Super. 47. 


Va.—Brown V. 
120 Ya. 2338. 
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Ford,-91 S.H. 145, 


[a] Public policy.—Assignment by 
legatees of all rights in trust fund 
contingent on death of cestui que 
trust, in favor of life tenant, is not 
forbidden by statute nor contrary to 
public policy. In re De Vore’s Estate, 
89 Pa.Super. 47. 


[b] Rule stated.—‘While at com- 
mon law not only the subject-matter 
must be in existence and in the ac- 
tual or potential possession of the 
assignor, but partial assignments are 
not recognized, a court of equity will 
protect and enforce such assignments 
by beneficiaries under trusts where 
the right has not been cut off by the 
testator, and by heirs and legatees of 
the contingent interest in funds or 
property, if made in good faith for a 
valuable consideration, and not con- 
trary to public policy.” Security 
Bank of New York v. Callahan, 107 
N.E. 385, 386, 220 Mass. 84. 


{c] Under statute providing that 
future interests in property could be 
transferred in the same manner as 
present interests, a beneficiary who is 
to receive a trust estate at a certain 
time after attaining his majority can 
alienate it prior to such time, whether 
it is vested or contingent. Sinclair v. 
Crabtree, 296 PB. 779, 211 Cal. 524. 


[d] Interest in contingent estate 
conveyed for benefit of married wo- 
man in order that her husband could 
not share therein could be conveyed 
by the wife after her husband’s death 
without joining the trustee. Smith 
v. Witter, 94 S.E. 402, 174 N.C. 616. 


fe] Contingent remainder.—<An as- 
signment by a cestui que trust of an 
equitable interest by way of contin- 
gent remainder for a valuable consid- 
eration passes the interest of the as- 
signor, and renders the assignee capa- 
ble, as cestui que trust, of releasing 
the trustees. Sullivan v. Sullivan, 
23 F.Cas.No. 13,598. 


(f] Amount contingent.—First 
Nat. Bank of Spartanburg, S. C. v. 
Dougan, 250 F. 510, 


36. Ala—First Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319. 


Kan.—Collier y. Blake, 14 Kan. 250. 


N.J.—McCrea v. Yule, 53 A. 210, 68 
N.J.Law 465. i 


N.Y.—Bergmann v. Lord, 86 N.E. 
828,-194 N.Y: 70, 1 N.Y.Civ.Proc.N.S. 
oP Graham y. Fountain, 2 N.Y.S. 


Pa.—Richards y. Lawrence, 12 Pa. 
Dist. 673. 


Tex.—Hstes v. Estes, (Commn.App.) 
267 S.W. 709 [aff (Civ.App.) 255 S.W. 


649]; Crosby v. Cotton, 24 S.W. 343, 
5 Tex.Civ.App. 583. 

fa] Remainders.—Parker v. Con- 
verse, 5 Gray (Mass.) 336; Roux v. 


Chaplin, 32S:Cule 129. 


37. Hawaii.—Harrison v, Davis, 22 
Hawaii 465, 468 [cit Cyc]. 


Me.—Alford v. Richardson, 
193, 120 Me. 316. 


Md.—Smith v. Towers, 14 A. 497, 15 
A. 92, 69 Md. 77, 9 Am.S.R. 398. 


Mo.—Bixby v. St. Louis Union Trust 
Co., 22 S.W.(2d) 8138, 323 Mo. 1014. 


N.H.—Parker v. Carpenter, 92 A. 
955, 77 N.H. 453. 


N.J.—Pattberg v. Gott, 140 A. 795, 
102 N.J.Hq. 371. 
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alienation, although no restrictions on the power are 
expressed in the instrument creating the trust.?* 
The conveyance by the cestui que trust passes only 
his equitable estate or interest;?8 he cannot convey 


Or.—Mattison v. Mattison, 100 P. 4, 
53 Or. 254, 183° Am.S.R. 829, 18. Annz 
Cas. 218. 


Tenn.—Nashville First Nat. Bank of 
Nashville v. Nashville Trust Co., (Ch- 
A.) 62 S.W. 392. 


Tex.— Estes v. Estes, (Commn. 
App.) 267 S.W. 709 [aff (Civ.App.) 255 
S.W. 649]. 


Vt.—Barnes v. Dow, 10 A. 258, 5% 
Vt. 530. 


[a] Intent as determinative of con- 
struction.—It is unnecessary that a 
restriction on alienation shall appear 
in express terms if the intention is 
clearly to be gathered from the instru- 
ment. Hopkinson v. Swain, 119 N.E. 
985, 284 Ill. 11. 


_{b] Provision for termination.— 
Where the trust contains a provision 
for its termination in case it is at- 
tempted to subject its subject-matter 
to the beneficiary’s debts, it is not 
assignable free from the conditions 
as to termination. Hartwell v. Mo- 
bile Towing & Wrecking Co., 102 So. 
450, 212 Ala. 313. 


[c] Diversion of trust property 
from purposes intended by setilor.— 
Any conveyance, whether by operation 
of law or any act of the parties, which 
defeats the purposes of the settlor 
by diverting the trust property or 
income from the purposes named hy 
him, constitutes a breach of the trust. 
Bixby v. St. Louis Union Trust Co., 22 
S.W.(2d) 818, 323 Mo. 1014. 


[d] Personal rights.—The right of 
a beneficiary to live on trust land and 
use it for grazing and pasturage, un- 
der a trust providing for payment of 
rents and profits to other beneficiaries, 
was a personal right which he could 
not assign. Davis v. Harrison, 240: 
Eat ho) ©. CrA loos 


fe] Encumbrance is invalid (1) 
where it disappoints the purposes of 
the settlor by diverting the property 
or the income from the purposes in- 
tended, so that it would be a breach 
of the trust. Honnett v. Williams, 
49 S.W. 495, 66 Ark. 148; Fatjo v- 
Swasey, 44 P. 225, 111 Cal. 628; Max- 
well v. Growney, 213 S.W. 427, 279 Mo. 
113; Anton v. Secrist, 54 Pa.Super. 
337; Barnes v. Dow, 10 A. 258, 59 
Vt. 5380. (2) Land specially devised 
in trust for the sole and separate useé 
of named beneficiaries cannot be 


mortgaged by them. Anton y. Se- 
“crist, supra. - 
38. Dak.—Rea v. Steamboat 


Hclipse, 30 N.W. 159, 4 Dak. 218 [afi 
Tear 873, 185 U.S. 599, 34 L.Ed 
269). 


Ky.—Daniel v. Daniel, 6 B. Mon. 236, 


Miss.—Jordan y.-Thomas, 69 Am.D 
387, 34 Miss. 72. 


N.J.—Pattberg vy. Gott, 140 A. 795, 
102 N.J.Eq. 371. 


S.¢c.—Dumas v. Carroll, 99 S.E. 801, 
112 SiCy 3284. 


Wis.—MecWilliams v. Gough, 98.N. 
W. 550, 116 Wis. 576. 


{a] Interest of other beneficiaries. 
—The interest of one beneficiary un- 
der a trust deed is not conveyed by a 
deed executed by the trustee and the 
other beneficiaries. Harkins v. John- 
son, 48 F.(2d) 794 [cert den 284 U.S. 
638, 52 S.Ct. 20, 76 L.Ed. 543]. 


{b] A married woman (1) cannot 
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the legal title to the trust estate,?® except as he may 
be empowered to do by the trust instrument,*® but 
any legal conveyance by the cestui que trust will have 
the same operation in equity it would have had in law 
The right of a person who is 
both the beneficiary of a trust and the owner of the 
remainder to dispose of the remainder or reversion 
of a fund is not, however, limited or qualified by 
the fact that he is also the beneficiary ;*? 
limitation on the right to assign income has been 
held not to preclude an assignment of the principal 
where it is to be paid over to the beneficiary free 
from restrictions at the termination of the trust.** 


Claims against beneficiary and subjection to trust. 
The transferee of the beneficiary takes subject to 
valid claims against him under the trust,** and, as 
the legal title is in the trustee,*® the purchaser of 
the cestui que trust’s equity was held to take with 
full notice of, and subject to all conditions imposed 


on a legal estate.*+ 


assign the whole of a trust fund if 
her power of disposition is limited to 
the beneficial interest therein. Brown 
v. Harris, 25 Barb. (N.Y.) 134. (2) 
Where land was conveyed in trust for 
the sole and separate use of a married 
woman and the heirs of her body, with 
@ remainder in fee to her husband if 
he survived her and she died without 
leaving issue, a mortgage issued by 
the married woman, the trustee, and 
her husband did not affect the inter- 
ests of the heirs of her body, but it 
was binding on her life estate and on 
her husband’s contingent remainder 


in fee. Wood v. Kice, 15 S.W. 623, 
103 Mo. 329. 
{c] Beneficiary of life estate in 


rents and profits is without power to 
mortgage the trust estate. Pattberg 
v. Gott, 140 A. 795, 102 N.J.Eq. 371; 
Rathbone v. Nooney, 58 N.Y. 463. 


{d] Liability for deficit.—Where 
one entitled to an interest in a trust 
fund transferred such interest to an- 
other, and agreed to make up what- 
ever such interest lacked of a certain 
amount, and the transferee sued the 
trustee to recover the transferor’s in- 
terest, but could not recover any part 
thereof prior to expiration of the trus- 
tee’s life estate, he was entitled to re- 
cover the difference between the ad- 
judicated value of transferor’s inter- 
est and the amount named. Trabue 
v. Reynolds, 4 S.W. 33, 9 Ky.L. 235. 


[e] Notice of outstanding inter- 
ests.—The purchaser by quitclaim 
deed from a beneficiary cannot have a 
conveyance of the fee from the trustee 
where he takes with; notice of the 
interest of another in the trust prop- 
erty, without whose consent it can- 
not be sold, and whose consent was 
not obtained. Conlon v. Irvine, 160 
N.W. 411, 194 Mich. 165. 


{f] Nonjoining beneficiaries.— 
Where one of several beneficiaries, 
having a contingent remainder in the 
whole of the trust estate, does not 
join in a mortgage of the trust prop- 
erty, the mortgagee cannot enforce 
his rights against such property. 
Newton v. Hunt, 112 N.Y.S. 5738, 59 
Mise. 633 [mod 119 N.Y.S. 3, 134 App. 
Div. 325, and aff 95 N.H. 1134, 201 N. 
Yu9599 7), 


39. Watson v. Hardwick, (Mo.) 231 
S.W. te Barnes vy. Dow, 10 A. 258, 59 
Vt. 530. 


[a] Thease-—Where it is shown 
that the title is in the trustee, with 
the right of possession, a lease by the 
beneficiary conveys no interest there- 
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and a 


in. Eskridge v. Louisville Trust Co., 
69 S.W. 987, 29 Tex.Civ.App. 571. 


{[b] Rule applied.—(1) Where a 
beneficiary joined in contracts author- 
izing the trustee to convey the trust 
property, and thereafter gave an op- 
tion for purchase of his interest in the 
profits of the transaction, the holder 
of the option was held to take no 
interest in the trust property, and 
was estopped to attack the conveyance 
or the grantee’s title. Jackson v. 
Jackson, 175 F. 710, 99 C.C.A. 286. (2) 
The vendee of a trustee of land fora 
feme covert is not entitled by any un- 
authorized dealing by the feme covert 
to hold the land against the trustee 
after forfeiting his right: to posses- 
sion by violating the contract of sale. 
Williamson vy. Paxton, 18 Gratt. (59 
Va.) 475. 


40. Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094; McDougall v. Dix- 
on, 46 N.Y.S. 280, 19 App.Div. 420. 


[a] When grantor has power of 
appointment, a conveyance by the ben- 
eficiary during the grantor’s life is 
Subject to be defeated by exercising 
the power of appointment reserved in 


the deed. Whipple v. Fairchild, 30 
N.E. 89, 1389 Mass. 262. 
41. Nave v. Bailey, 160 N.E. 605, 


329 Ill. 235; Merchants’ Loan & Trust 
Ge. v. Patterson, 139 N.H. 912, 308 I11. 
59) - 


[a] Instrument purporting to op- 
erate as mortgage of the beneficiary's 
interest in land which, by operation 
of the will creating the trust, is con- 
verted into personalty from the death 
of the testator, is to be treated as an 


'assignment of the beneficiary’s inter- 


est in such personalty. Lambert v. 
Morgan, 72 A. 407, 110 Md. 1, 132 Am. 
S.R. 412, 17 Ann.Cas. 439. 


42. Baltes v. Union Trust Co., 72 
N.E. 1005, 180 N.Y. 183. 


43. In re Hall’s Estate, 93 A. 944, 
248 Pa. 218, 2 A.L.R. 855; In re Hall, 
23 Pa.Dist. 1029. 


44. See cases infra this note. 


[a] Advancements.—W here a 
trust deed provides that on the hap- 


-pening of a certain event the land 


held in trust shall be freed from the 
trust and divided among the grantor’s 
children, but that they shall be charg- 
ed with advancements, the grantee of 
a, child’s interest takes the lands con- 
veyed to him subject to charges 
against his grantor. Shipley v. Jacob 
Tome Institute, 58 A. 200, 62 A. 1042, 
99 Md. 520. 


by, the trust instrument.*® 
table interests in a fund held by the trustee are 
subject to the equities of the trustee arising before 
notice of the assignment, a loan wrongfully made 
to a legatee by a testamentary trustee from the trust 
funds, without notice of a prior assignment by the 
legatee of his interest in the estate, can be retained 
by the trustee from the amount payable to the lega- 
tee or his assignees, irrespective of whether the 
amount advanced is a Joan to the legatee or an ad- 
vancement from the share due him from the estate.*7 
The assignee of a remainder interest in a trust, who 
takes with knowledge that his assignor is also trus- 
tee, takes subject to subsequent, as well as prior, 
equities between the trustee and the estate, and can- 
not claim the remainder free from.the burden of 
the trustee’s debt to the estate.*® 


Necessity and sufficiency of consideration. 
attempted assignment by a person of his unassign- 


Be 


[§ 303 


As assignments of equi- 


An 


[b] -Claims of trustee.—(1) The 
beneficiary’s vendee takes subject to- 
whatever rights the trustee has 
against the beneficiary. Parkhill v. 
Doggett, 130 N.W. 411, 150 Iowa 442. 
(2) Where a trustee of minor heirs 
brought a suit to partition land, and, 
pending the suit, the beneficiaries 
reached their majority and sold their 
interests in the land to defendant, 
who thereupon became the owner of 
the entire interest, defendant was not 
entitled to a dismissal of the action 
until there had been an accounting of 
the trust estate, and an amount found 
due the trustee on such accounting 
had been paid. Parkhill v. Doggett, 
Supra. (3) In such case, an antece- 
dent order for the sale of the land 
made to effect a partition will not be 
Stayed, where it appears on account- 
ing of the trust estate that the ben- 
eficiaries are indebted to the trustee, 
since such indebtedness is a lien on 
the property, and the trustee is enti- 
tled to a sale of the land, unless de- 
fendant pays the amount of the in- 


debtedness. Parkhill vy. Doggett, su- 
pra. 
[ec] Rule applied.—The assignee 


from a cestui que trust who is a debt- 
or to the trust estate must discharge 
the debt in order to claim a bene- 
ficial interest in the fund assigned. 
Jenkinson vy. New York Finance Co., 
82 A. 36, 79 N.J.Eq. 247. 


[ad] Where trustee who is also ben- 
eficiary is defaulter (1) the amount of 
the default is a first claim on his ben- 
eficial interest, even where he has 
assigned his beneficial interest before 
default. Stanley v. U. S. Nat. Bank 
of Portland, 224 P. 835, 110 Or. 648. 
(2) Where the beneficiary and re- 
mainderman in a trust, who was also 
a trustee, converted estate funds prior 
to assignment of his interest, which 
exceeded his share, to his counsel, 
and who was therefore charged with 
knowledge of his assignor’s fiduciary 
capacity, the assignee was not enti- 
tled to such share on termination of 
the trust, although the trustee was 
not adjudicated in default until after 
the assignment. In re Hisner’s Will, . 
221 N.Y.S. 598, 129 Misc. 106. 


45. See supra § 266. 


46. Hartwell v. Mobile Towing & 
Wrecking Co., 102 So. 450, 212 Ala. 313. 


47. Jenkinson v. New York Finance 
Co., 82 A. 36, 79 N.J.Eq. 247. 


48. In re Hisner’s Will, 221 N.Y-S. 
598, 129 Misc. 106. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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able interest in trust for the benefit of another 
cannot be sustained as an engagement that the prop- 
erty should belong to the assignee when received, 
in the absence of a consideration.t® One claiming 
under an assignment of part of a trust fund in liti- 
gation, in,-his answer to the petition filed therein, 
should show the facts as to the consideration of 
the assignment.®® Evidence is admissible in an ac- 
tion by the assignee of income by a beneficiary to 
secure his note, in an action against the trustee to 
sequester such income, to show failure of considera- 
tion for such note.*! General rules®? apply as to the 
sufficiency of the consideration for a transfer or 
encumbrance. °** 


Notice by assignee. Notice by a prior assignee 
of an interest in a trust estate to the trustee is es- 
sential as against a subsequent assignee for value 
in good faith and without notice for the reason that 
the prior assignee’s failure to give such notice is 
negligence which would permit the assignor, through 
his apparent ownership of the trust fund, to defraud 
subsequent purchasers,°* and a trustee who makes 
payments of a beneficiary’s interest from the trust 
fund either to the beneficiary, or a subsequent as- 
signee without notice of a prior assignment, is pro- 
tected as against a prior assignee.®® But the rec- 


49. In re Gurlitz, 172 N.Y.S. 5238,;/ 38. 
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ordation of an instrument as a mortgage on real 
estate, which is a mere assignment by a beneficiary 
of funds in the hands of the trustee, does not operate 
as constructive notice of the assignment.°® 


Interest in specific property. Where property is 
conveyed in trust, the income thereof to be distrib- 
uted to various beneficiaries and the trustee having: 
power to sell and reinvest, a beneficiary has no in- 
terest in any specific property which he ean dis- 
pose of.5? 


Invalid trust taking effect as power.°® Where a 
trust for an unauthorized purpose can take effect 
only as a power in trust, the right of the intended 
beneficiary to enforce the execution of the power in 
equity is assignable,®® and the assignee can enforce 
the execution of the trust power in equity in the 
same manner as the person for whose benefit it was. 
created.®° 


‘ [§ 304] (2) Alienation of Income in Anticipation. 
Subject to statutory inhibitions and regulations,® 
the income from trust .property may be alienated 
by the beneficiary before it becomes due,®? in the 
absence of any restraint on the alienation thereof 
under the provisions of the instrument creating the 
trust. °? 


Md. 1, 132 Am.S.R. 412, 17 Ann.Cas. 


105 Mise. 30 [mod 175 N.Y.S. 289 (aff 
179 N.Y.S. 933, 190 App.Div. 907) ]. 


[a] Rule stated and qualified.— 
“An imperfect gift cannot be enforced, 
where there is no consideration, nor 
can it be enforced as a declaration of 
a trust. To convert an imperfect gift 
into a declaration of trust, where such 
was not the intention, is not within 
the realm of even so benign a system 
of jurisprudence as equity.” In re 
Gurlitz, 172 N.Y.S. 523, 526, 105 Misc. 
30 [mod on other grounds 175 N.Y.S. 
ia. 179 N.Y.S. 933, 190 App.Div. 


50. Owens vy. Barroll, 40 A. 880, 88 
Md. 204. 


51. Kingman v. Winchell, (Mo.) 20 
S.W. 296. 


52. See Contracts §§ 144-244. 


53. See Pattberg v. Gott, 140 A. 
795, 102 N.J.Ba. 371. 


[a] Insufficiency of consideration. 
—Where a beneficiary under a testa- 
mentary trust was entitled only to in- 
come, and it was clearly apparent 
that, if the testator’s will were invali- 
dated, she would be materially bene- 
fited thereby, it did not appear that 
any consideration inured to her from 
her disinherited brother’s alleged 
abandonment of his right to appeal 
from the probate of the testator’s will. 
Pattberg v. Gott, 140 A. 795, 102 N.J. 
Kq. 371. 

54, Jenkinson v. New York Finance 
Co., 79 N.J.Eq. 247, 82 A. 36. 

55. Jenkinson v. New York Finance 
Co., supra. 


56. Lambert v. Morgan, 72 A. 407, 
110 Ma. 1; 132 Am.S.R. 412, 17 Ann. 
Cas. 439. 


57. McWhinney v. Gage, 235 N.W. 
676, 188 Minn. 141. 


58. Generally see supra § 28. 


59. Clark v. Crego, 47 Barb. 599 
[aff 51 N.Y.Super. 646]. 


60. Clark v. Crego, supra. 
61. See infra § 305. 
62. Ind.—Martin vy. Davis, 82 Ind. 


Md.—Lambert vy. Morgan, 72 A: 407, 
110: Md. 1, 132° Am/S;Ry 412, 17 “Ann: 
Cas. 439. 


Mass.—Berry v. Dunham, 88 N.E. 
904, 202 Mass. 133; Palmer v. Stevens, 
15 Gray 343. 


N.J.—McCrea y. Yule, 53 A. 210, 68 
N.J.Law 465. ’ 


Tex.—Nunn _ v. Goettinger Co., 
(Commn.App.) 245 S.W. 421 [aff (Civ. 
App.) 196 S.W. 890]. 


Wis.—Managan v. Shea, 149 N.W. 
3878, 158 Wis. 619; Lamberton v. Pere- 
ies 58 N.W. 776, 87 Wis. 449, 23 L.R.A. 
824. 


[a] For example (1) ‘where the 
instrument creating the trust contains 
no express words of restraint and 
nothing in its face declaring that the 
purpose thereof is to provide a sup- 
port for the beneficiary and to fur- 
nish him with the comforts of life, 
and where it requires that the revenue 
arising from such trust shall be paid 
directly to the beneficiary without any 
direction concerning its application 
and without any discretion being vest- 
ed in the trustee as to the time or 
amount of such payments or the pur- 
pose to which they shall be applied, 
such revenue may be anticipated, or 
assigned by the beneficiary or by prop- 
er proceedings subjected to the pay- 
ment of his debts.” Nunn vy. Titche- 
Goettinger Co., (Tex.Commn.App.) 245 
S.W. 421, 422 [aff (Civ.App.) 196 S.W. 
890]. (2) Under a trust instrument 
whereby the beneficiary was to be 
paid income, and so much of the prin- 
cipal as his necessity should in the 
judgment of the trustee require, pay- 
ment of which he was absolutely en- 
titled to have, he could sell and trans- 
fer his right to such income. Mana- 
ean v. Shea, 149 N.W. 3878, 158 Wis. 
619. ~° 


[b] Assignments of income of 
trust estate take effect as between 
the assignees from the date of the 
giving of notice to the trustee which 
may be by the filing of claims on the 
assignments in court proceedings and 
procuring proper orders’ thereon, 
Lambert v. Morgan, 72 A. 407, 110 


439. 


{c] Right to annual distribution of 
net rent and profits conferred on ben- 
eficiary for life could be assigned un- 
der the trust instrument. Watson v. 
Hardwick, (Mo.) 231 S.W. 984. 


{[d] Revocation of transfer.— 
Where termination by a beneficiary 
of a particular arrangement amounted 
to cancellation of a prior authoriza- 
tion by such beneficiary for income to 
which he was entitled to be paid to 
another person for the purpose of as- 
sisting in defraying the beneficiary’s 
living expenses, the beneficiary be- 
came entitled to receive such income 
individually. In re Goldman’s Estate, 
255 N.Y.S. 533, 142 Mise. 790. 


63. Ga.—Moore y. Sinnott, 44 S.E. 
810, 117 Ga. 1010. 


eee v. Williams, 172 Ill.App. 


Ind.—Martin v. Davis, 82 Ind. 38. 


Mass.——Wemyss v. White, 34 N.E. 
718, 159 Mass. 484; Perkins v. Hays, 
3 Gray 405. 


Mo.—Bixby v. St. Louis Union 
ae Co., 22 S.W.(2d)- 8138, 823 Mo. 


N.H.—Parker v. Carpenter, 92 A. 
955, 77 N.H. 453; Wolfman v. Webster, 


86 A. 259, 77 N.H. 24. 


N.J.—Camden Safe Deposit & Trust 
Co. v. Schellenger, 78 A. 672, 78 N.J. 
Hq. 138. 


N.Y.—Tolles v. Wood, 99 N.Y. 616 
mem; In re Taylor’s Will, 198 N.Y.S. 
347, 119 Mise. 871. 


Pa.—Mehatffey’s Hstate, 20 A. 1056, 
139\Pa. 276; In re Wood, 28 Pa. 
Dist 7b: 

Tex.—-Nunn vy. ‘Titche-Goettinger 
Co., (Commn.App.) 245 S.W. 421 [aff 
(Civ.App.) 196 S.W. 890]. 


Va.—Ropp v. Minor, 33 Gratt. (74 
Va.) 97; Markham v. Guerrant, 4 
Leigh (31 Va.) 279. 

Wis.—Lamberton y. Pereles, 58 N. 
W. 776, 87 Wis. 449, 23 L.R.A. 824... 


Austr.—-McNaghten v. Paterson, 6 
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Assignment by cestui que trust to his wife of in- 
come from personalty held in trust is valid, especial- 
ly where it is acquired by the wife in the line of a 
bequest, on her agreement properly to eare for, edu- 
eate, and maintain their infant children,®* and a 
provision in a spendthrift trust which required the 
trustee to hold the principal and income of the fund 
free from all claims of creditors, and which pro- 
vided that the beneficiary should have no power 
to anticipate, charge, or incumber the principal fund 
or income, did not preclude the beneficiary from as- 
signing to his wife a half interest in the income of 
the fund, as it acerued and became payable, for her 
support and that of her minor children.®® 


[§ 305] (3) Statutes Restricting Alienation of 


Austr.C.L.R. 257. 


fa] Intention controls.— Whether 
founder of trust secured income to 
beneficiary without power of aliena- 
tion, or without being subject to at- 
tachment, depends on the intention of 
the founder as determined from the 
words used, and no set form of, words 
is necessary to create such trust. 
Berry v. Dunham, 88 N.E. 904, 202 
Mass. 133. 


{b] Spendthrift cestui que trust 
ean appoint an agent to receive the 
income to his use, but he cannot thus 
transfer his right to it to another, or 
dispose of it by alienation. Mehaf- 
fey’s Hstate, 20 A. 1056, 139 Pa. 276. 


[c] Separate use of married wo- 
man.—Where there is a personal cov- 
enant for the payment of an annuity 
to a trustee for the separate use of a 
married woman, a restraint on antici- 
pation may be effectually attached to 
Such separate use. MecNaghten v. 
Paterson, 6 Austr.C.L.R. 257. 


[d] Agreement by beneficiary 
promptly to pay over trust income 
was void where the trust instrument 
provided that the beneficiaries should 
not dispose of their interests, or an- 
ticipate or charge the income. Bixby 
vy. St. Louis Union Trust Co., 22 S.W. 
(2d) 813, 323 Mo. 1014. 


{e] Transfer held not forbidden.— 
A clause in a will providing that no 
legatee could anticipate any legacy, 

nd forbidding executors to pay any 
egacy before it was due, or to pay 
any party except as designated, did 
not prevent beneficiaries from antici- 
ating future rights, or invalidate 
ransfer to their mother of the right 
to receive future shares when due. 
In re Taylor’s Will, 198 N.Y.S. 347, 
119 Mise. 871. 


{f] Income unassignable under 
particular trusts.—(1) Where testa- 
tor devised property in trust and di- 
rected payment of the income to the 
beneficiary, and provided that the 
trustee might in his discretion dis- 
continue payment of the income, and 
apply it as he deemed best for the 
beneficiary’s support, the beneficiary 
had no absolute right to the income 
that he could alienate in advance of 
its payment to him. Wemyss v. 
White, 34 N.E. 718, 159 Mass. 484. 
(2) In his discretion the trustee could 
refuse to honor an order on the trust 
income where the trust instrument 
provided for payment of the net in- 
come to the cestui que trust in such 
sums and at such times as the trustee 
deemed most beneficial, and that no 
portion thereof should be used to pay 
any bill of the cestui que trust, and 
expressly declared that it was the 
trustor’s intention to prohibit the 
trustee from paying ‘any bill con- 
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tracted by the cestui que trust prior 
to the trustor’s death. Wolfman v. 
Webster, 86 A. 259, 77 N.H. 24. 


64. Lamberton v. Pereles, 58 N.W. 
776, 87 Wis. 449, 23 L.R.A. 824: 


65. Wright v. Leupp, 62 A. 464, 70 
N.J.Eq. 130. 


66. See statutory provisions; cas- 
es infra this note; and notes 69, 72— 
Tipo 


[a] Purpose of statute is to per- 
mit a testator to make secure pro- 
vision for the support and mainte- 
nance of an improvident person for 
life and to place it beyond the reach 
of such person or his creditors to de- 
feat the purposes of the trust by 
alienating and squandering the prin- 
cipal. In re Wentworth, 129 N.E. 646, 
230 Ni. 176. 


[b] Exception of existing rights. 
—Statute broadly repealing power of 
alienation of trust property, and pro- 
viding that existing rights were not 
to be affectéd, did not include in such 
exception a beneficiary’s inchoate pos- 
sibility of creating conditions on 
which he could exercise the privilege 
of sale. In re Wentworth, 129 N.E. 
646, 230 N.Y. 176. 


[ec] Assignment of portion of life 
income to son and daughter is a vio- 
lation of such a statute. Slater v. 
Slater, 99 N.Y.S. 564, 114 App.Div. 
160 [aff 94 N.Y.S. 900, 46 Misc. 332, 
and 81 N.H. 1176, 188 N.Y. 633]. 


[d] Mortgage is precluded. Mat- 
ter of Kirby, 100 N.Y.S. 155, 113 App. 
Div. 705. 


[e] Personal property (1) was not 
included by the earlier statutes in 
New York. Titus v. Weeks, 37 Barb. 
(N.Y.) 136. Contra Matter of Ruth- 
erford, 5 Dem.Surr. 499 [aff 1 N.Y. 
S. 127, 48 Hun 620}. (2) Later stat- 
utes apply the prohibition. Stringer 
v. Young, 83 _N.E. 690, 191 N.Y. 157. 


[f] Interests held inalienable: 
(1) Certain amount payable monthly 
by trustees to testator’s children, 
pending administration of his estate. 
In re Foster’s Hstate, 75 N.Y.S. 1067, 
37 Misc. 581, 3 Mills 1, (2) Income 
payable to testator’s wife, brother, 
and sister under a will bequeathing 
property in trust for the wife, and 
providing for payment of one third 
each to persons named if she remar- 
ried. In re U. S. Mortgage & Trust 
Co., 224 N.Y.S. 599, 130 Mise. 635. 
(3) Interest under trust to pay over 


rent and income to husband. Bull 
v. Odell, 46 N.Y.S. 306, 19 App.Div. 
605. (4) Interest under a trust to pay 


over income to a beneficiary. In re 
Ungrich, 94 N.B. 999, 201 N.Y. 415. 


67. See supra § 304, 
68. See infra § 307. 


Statutes in some jurisdictions provide that 
the right of a beneficiary under an express trust to 
receive the income from real and personal property 
cannot be alienated by him.®* 
the rule of the common law that the beneficial in- 
terest under a trust may be alienated by the bene- 
ficiary,®? and that is is subject to the claims of credi- 
tors,°® is abolished;*® but such a statute, being in 
derogation of the common law,‘® will not be con- 
strued as applicable to trusts other than those spe- 
cifically designated,“ although a trust clearly with- 
in its meaning is not withdrawn because of an in- 
cidental power to add principal to income when nec- 
essary to provide support and maintenance;‘’” and 
legislative policy cannot be defeated by the action 


[$§ 304-305 


Under such a statute 


69. In re Wentworth, 181 N.Y.S. 
442, 190 Avp.Div. 829 [aff 181 N.Y.S. 
435, and aff 129 N.E. 646, 230 N.Y. 
176]; Plainfield First Nat. Bank v. 
Mortimer, 60 N.Y.S. 47, 28 Misc. 686. 


fa] “The statute has been con- 
strued in a multitude of cases, which 
have condemned alienation in all its 
forms, and pronounced trusts of rents 
and profits wholly ‘indestructible and 
absolutely inalienable.’’’ In re Went- 
worth, 181 N.Y.S. 442, 445, 190 App. 
Div. 829 [aff 181 N.Y.S. 435, and aff 
129 N.E. 646, 230 N.Y. 176]. 


[b] Inalienability results, not 
from the fact that the law gives effect 
to restraints on the alienation of the 
beneficial interest imposed by the 
creator of the trust, but from the 
command of the statute. The creator 
of the trust cannot make the inter- 
est of the beneficiary alienable. Cos- 
ter v. Lorillard, 14 Wend. (N.Y.) 265. 


yaa In re Wentworth, 181 N.Y.S. 
71. West v. Burke, 113 N.E. 561, _ 


219 N.Y. 7; In re U. S. Mortgage & 
us Co., 224 N.Y.S. 599, 130 Misc. 


[a] Thus, under a will for pay- 
ment of one third of income from 
property left in trust for the testa- 
tor’s widow, to testator’s widow, 
brother, and sister on the widow’s re- 
marrying, in the absence of a gift 
over of income on the sister’s death 
before the widow’s remarriage, her 
income passed to her brother and 
half-brother by operation of law as 
persons presumptively entitled to 
next eventual estates, and the broth- 
ers’ assignment of all their interests 
in the trust was valid as to such in- 
come. In re U. S. Mortgage & Trust 
Co., 224 N.Y.S. 599, 130 Misc. 635. 


(b] Interests held alienable: (1) 
Right of beneficiary to receive from 
trust fund, whether principal or in- 
come, as much as might be necessary 
for support and maintenance. In re 
Bloodgood, 172 N.Y.S. 509, 184 App. 
Div. 798. (2) Beneficial interest of a 
settlor of a trust reserving to himself 
the beneficial interest for life. New- 
ton Vv. Hunt, 9 Ni Y.S' 3,134 sApp. 
Div. 325 [aff 95 N.E. 1134, 201 N.Y. 
599]. (3) Interest under trust to pay 
income to grantee during her life. In 
re Blake’s Will, 285 N.Y.S. 324, 226 
App.Div. 580 [aff 170 N.E. 163, 252 
N.Y. 613]. (4) Interest coming un- 
der statute to those entitled to the 
next eventual estate on the death of 
the life beneficiary. Ransom vy. Ran- 
som, 127 N.Y.S. 1027, 70 Misc. 30 [rev 
on other grounds 133 N.Y.S. 173, 147 
App.Div. 835, 3 Civ.Proe.R.N.S. 961. 

72. In re Wentworth, 129 N.E. 646, 
230 N.Y. 176; In re Wentworth, 181 
N.Y.S. 442, 190 App.Div. 829 [aff 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 305-307] 


of the court permitting such alienation or abrogat- 
ing the trust.’* It is not essential that the trust be 
a ‘spendthrift trust.74 The cestui que trust cannot 
indirectly accomplish such alienation by any con- 
sent through estoppel which he might give to a 
conveyance by the trustee.“® Such a statute does not 
prevent a transfer of accrued income’® or direction, 
subject to revocation, for the payment of income 
as it accrues.*7 A beneficiary who is prohibited from 
alienating or assigning his income may subject it 
to a claim for legal services rendered to enforce his 
rights.7§ 


Annuities. An annuity payable under a valid ex- 
press trust cannot be assigned or released by the 
annuitant under a statute prohibiting transfer of 
income payable from a trust by assignment or other- 
wise.’® 


Alienation of right to enforce. A statute prohibit- 
ing alienation by a beneficiary of his right to en- 
force performance of a trust to receive income from 
personalty is inapplicable if the trust is created for 
the benefit of the settlor,*° or where the holders of 


181 N.Y.S. 435, and aff 129 N.E. 646, 80. 
230 N.Y. 176]. 


73. Lent v. Howard, 89 N.Y. 169 


[rev 25 Hun 60]. 81. 
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Liberty Nat. Bank & Trust Co 
in New York v. New England Invest- 
ors Shares, 25 F.(2d) 493. 

Liberty Nat. 
Co. in New York v. New England In- 


[65 C.J.] 55% 


the beneficial interest have an interest in the trust 
fund as well as the right to income.®} 


[% 306] (4) Resulting or Implied Trusts. A ces- 
tui que trust entitled to a beneficial interest im 
land purchased by another with funds belonging 
partly to the former may alienate his interest un- 
der the trust, and the trust may be enforced by his 
grantee.*? Under the statute of uses, a purchaser 
who buys land with his own money and takes a deed 
to a third person is the legal, as well as the equitable, 
owner, and may convey in his own name.*? 


Directing conveyance to another. Where a result- 
ing cestui que trust is of full age and under no dis- 
ability and is entitled to a conveyance, he may di- 
rect it to be made to another, and the whole title 
will thereby pass.**# 


[§ 307] g. Rights and Remedies of Creditors of 
Cestui Que Trust—(1) In General. The interest of 
a cestui que trust in trust property is subject to 
claims of creditors where it is a vested and deter- 
minate interest with a right of present enjoyment,®* 


Adm r, 152. S-W, 243,/ 151) Ky. 4765 
Fidelity Trust & Safety Vault Co. ie 
Walker, 76 S.W. 131, 116 Ky. 381, 2 
Ky.L. 591; Campbell v. Brannin, $ 


Bank & Trust B.Mon. 478; Monarch v. Jones, 8 Ky~ 


[a] Statute as indicative of pol- : Ia. 62 McDaniel v. Donaldson, Yad NS Bs 
icy (Gen. St, [1918] § 5872). Foley v. eee igo , | on: 192. 
Hastings, 139 A. 305, onn. 9. 82. inclair v. unzenhauser, 9 ara eae 
eee sae MEL STs 100 NR TEONTS Ind: (78: | igeinee aks ne ee 
74. Stringer v. Barker, 96 N.Y-S. Buck v. Swazey, 35 Me. 41, 56 Am.D. é. < 
1052, 110 App.Div. 37 [mod on other 681; Flesner v. Cooper, 134 P. 379 Mass.—Ricketson v. Merrill, 143 
grounds 83 N.E. 690, 191 N.Y. 157]. 381, 382, 39 Okl. 133. ’| Mass. 189. 
75. In re Wentworth, 129 N.E. 646, fnper unterectt ote then castuit aie Minn.—Capital Trust & Savings 
230 N.Y. 176. trust in’ av resulting? trust, is nob a | Bank-v\ Knauft, 214 NiWigTi ptt 


76. Woodbridge v. Bockes, 69 N.Y. 
ma 41%, oo) App. Div, 503) [aft 63° N. BE: 
362,170 N.Y. 596]. 


77. Inre Goldman’s Estate, 255 N. 
Y.S. 533, 142 Misc. 790; In re Oak- 
ae Estate, 190 N.Y.S/ 157, 116 Misc. 

94. 


[a] Payment to wife under sepa- 
ration agreement.—Provision of a 
separation agreement for payment to 
the wife of half the income of a tes- 
tamentary trust directed by the will 
to be paid to the husband is not a 
transfer of his right to receive it, and 
enforce performance of the trust, 
within the prohibition of Real Prop. 
L. § 103, and Personal Prop. L. § 15, 
but a mere direction for the payment. 
under the legal and moral obligation 
of the husband to the wife, and by 
reason of the unity of husband and 
wife she in his right can apply to the 
court to direct the payment. In re 
Yard’s Estate, 189 N.Y.S. 190, 116 
Mise. 19. 


78. Matter of Ungrich, 94 N.E. 999, 
ZOMmIN Ven 40 


79. Cochrane v. Schell, 
971, 140 N.Y. 516; Robb v. Washing- 
ton, etc., College, 93 N.Y.S. 92, 103 
App.Div. 3827 [mod and aff 78 N.E. 
359, 185 N.Y. 485]; Hooker v. Hooker, 
58 N.Y.S. 536, 41 App.Div. 235 [rev 
on other grounds 59 N.E. 769, 166 N. 
YA156). 


[a] Statute applied.—Under a 
statute prohibiting transfer by the 
beneficiary of his right to receive 
rents, profits, and income from prop- 
erty held in trust for his benefit, a 
son to whom an annuity was payable 
out of rents and profits received from 
real estate could not assign the an- 
nuity or any part thereof. Rothschild 
Pers 79 N.Y.S. 833, 78 App.Div. 


35 N.E. 


mere ‘equity’; it is an equitable es- 
tate in the land or thing of which the 
legal title is vested in the trustee, 
and, as such, it may be conveyed, 
transferred, devised, or otherwise 
dealt with as property.” Flesner v. 
Cooper, supra [quot Pomeroy’s Eq. 
Jur. § 1043). 


[a] Thus a conveyance by one 
who paid the purchase price of land, 
record title to which is in another, 
transfers his equitable interest there- 
in to the grantee. Sinclair v. Gunzen- 
Spacey 98 N.E. 37, 100 N.E. 376, 179 
nd. 78. 


[b] Where husband buying land 
with wife’s money took title in his 
name, and thereafter conveyed the 
property to a trustee for her benefit, 
she took an absolute estate in the 
land which she could alienate. Grif- 
oe v. Eisenberg, 64 A. 368, 215 Pa. 
182. 


83. Osgood v. Eaton, 62 N.H. 512. 


84. Boothe v. Cheek, 161 S.W. 791, 
253 Mo. 119. 


85. U.S.—First Nat. Bank of Spar- 
tanburg, S. C., v. Dougan, 250 F. 510. 


Cal.—Finnie v. Smith, 257 P. 866, 
So CaLApp 707. 


Conn.—Bronson v. Thompson, 58 A. 
692, 77 Conn. 214; Johnson v. Con- 
necticut Bank, 21 Conn. 148. 


Del.—Sterling v. Tantum, 94 A. 176, 
21 Del. 409. 


Ga.— Faulk v. Smith, 148 S.E. 100, 
168 Ga. 448; Mandell v. Fulcher, 12 
S.E. 469, 86 Ga. 166. 


Ill.— Padfield v. Padfield, 68 Ill. 210. 


Ky.—Dority v. W. E. Rogers Co., 3 
S.W.(2d) 636, 223 Ky. 238; Russell 
v. Meyers, 260 S.W..377, 202 Ky. 593; 
Southern Nat. Life Ins. Co. v. Ford’s 


Minn. 83. 


Mo.—MeGregor-Noe Hardware Co. 
v. Horn, 47% S.W. 957;. 146 Mo. £29; 


Neb.—Flanagan v. Olderog, 226 N. 
W. 316, 118 Neb. 745; Burke v. Tewks- 
Bury, 92 N.W. 726, 3 Neb. (Unoff.) 


N.J.—Muller v. Cox, 13) A. 811, 


98 N.J.Eq. 188. 


N.Y.—Bergmann v. Lord, 86 N.E. 
828, 194 N.Y. 70, 1 N.Y.Civ.Proc.N.S. 
145; Hallett v. Thompson, 5 Paige. 
583. See also Marshall v. U. S. Trust 
Co., 72 N.B. 1145, 180 N.Y. 516; Wendt 
v. Walsh, 58 N.E. 2, 164 N.Y. 154. 


N.C.—McKimmon v. Rogers, 56 N. 
@7 2003 


Pa.—Hagedorn vy. Goodin, 
Dist. 204. 


Porto Rico.—Fernandez y. Perez, 6 
Porto Rico Fed. 342. 


R.I.—Ryder v. Sisson, 7 R.I. 341. 


S.C.—Burnett v. Burnett, 17 S.C. 
545; Raines v. Woodward, 25 S.C.Ea. 
399; Heath v. Bishop, 25 S:C.Eq. 46, 
55 Am.D. 654. 


Ay BAT ae v. Hardin 


Tex.—Gregg v. First Nat. Ban nik. 
(Commn.App.) 26 S.W.(2d) 179 [re 

(Civ.App.) 18 S.W.(2d) 772]; Nunn 
v. Titche-Goettinger, (Commn. App.) 
245 S.W. 421 [aff (Civ.App.) 196 S.W. 
890]; Goodrich v. Hicks, 48 S.W. 798,. 
19 Tex.Civ.App. 528. 


peur emia v. Cochran, 12 Vt.. 


Va.—Hutchinson v. Maxwell, 40 S. 
EK. 655, 100 Va. 169, 93 Am.S.R. 944, 57 
L.R.A. 384; Leake v. Benson, 29 
Gratt. (70 Va.)_. 153; (Cochran <v. 
Paris, 11 Gratt. (52 Va.) 348; Nickell 


24 Pa. 


g, 10 Liew 


504 [65 C.J.] 


im severalty,’® and of alienation,’? if the benefici- 
and in the absence 
of a contrary provision of the statutes,®® this is 
trust fund whether the trust was cre- 


ary 1s not under disability ;°* 
true of a 


Vv. Handy, 10 Gratt,, (bi, Va.) 
Patt.&H. 185 note. 


[a] Particular claims.—(1) Judg- 
ment against trustee on note given 
for benefit of cestui que trust. Faulk 
v. Smith, 148 S.E. 100, 168 Ga. 448. 
(2) Debts contracted by a cestui que 
trust after he became of age. South- 
ern Nat. Life Ins. Co. v. Ford’s Adm’r, 
152 S.W. 2438, 151 Ky. 476. 


[b] Particular interests.—(1) Eq- 
uitable fee simple estate. Haley v. 
Palmer, 78:A. 368, 107 Me. 311. (2) 
Where an agreement as to the sur- 
plus of a fund constitutes a valid 
trust as to such surplus, the pay- 
ment thereof to the husband of the 
eestui que trust having knowledge 
of such trust does not deprive judg- 
ment creditors of the cestui que trust 
of their right to reach the same. 
Spencer v. Richmond, 61 N.Y.S. 397, 
46 App.Div. 481. (3) The interest of 
a beneficiary in a trust created, first 
to pay the grantor’s debts, and then 
for partition, is subject to attachment 
as against such beneficiary. Price v. 
May lOTaoe sewn, ald O, Key. 589, 22 
Ky.L. 1945. (4) While a trust creat- 
ed as to an estate in remainder is not 
liable for debts of the life tenant, the 
life estate, held in trust for him, may 
be subjected to his creditor’s claims. 
M. E. Maxwell & Co. v. Rice, 73 S.E. 
550, 10 Ga.App. 643. (5) A_ benefici- 
ary who had an absolute right to dis- 
pose by will of the trust estate held 
for his benefit during his life, in the 
absence of which disposition it was 
to go to his executors or legal repre- 
sentatives, has the absolute right to 
dispose of the principal so that the 
vested equitable remainder as well as 
the equitable life estate can be reach- 
ed in equity under Rev. Laws, c. 159, 
§ 3, cl. 7 (Gen. Laws c. 214, § 3, cl. 7), 
and applied to the payment of the 
beneficiary’s debts. Forbes v. Snow, 
131 N.E. 299, 239 Mass. 138, 16 A.L.R. 
546. 


[c] Rule applied.—A direction in 
an agreement compromising a _ will, 
that the portion of the principal of a 
trust fund distributable on the death 
of each child of the testator should be 

/paid to the executor or executors of 
the deceased child, to be disposed of 
as provided in his or her will, was 
barren of effect as against the credi- 
tors of a child. Forbes v. Snow, 
140 N.E. 418, 245 Mass. 85. 


Executions against interest of ben- 
eficiary generally see Executions § 84. 


g6é. Tolland County Mut. F. Ins. 
Co. v. Underwood, 50 Conn. 493; Bank 
of Taylorsville v. Vandyke, 166 S.W. 
1024, 159 Ky. 201 [pet den 167 S.W. 
869, 159 Ky. 620]; Hackett v. Hackett, 
142 S.W. 673, 146 Ky. 408; Brown v. 
Postell, 25 S.C.Eq. 71; Heath v. Bish- 
op, 25 S.C.Eq. 46, 55 Am.D. 654. 


[a] For example, so long as a 
trust for the support of a particular 
person “and his family” remains ac- 
tive. no part of the principal is sub- 
ject to such person’s debts. St. John 
v. Dann, 34 A. 110, 66 Conn, 401. 


87. Ala.—First Nat. Bank vy. Cash, 
125 So. 28, 220 Ala. 319. 


Fla.—Croom v. Ocala Plumbing & 
Electric Co., 57 So. 2438, 62 Fla. 460. 


Miss.—Merchants’ Nat. Bank & 
Trust Co. v. Port Gibson Oil Works, 
141 So. 283. 


N.J.—Wells v. Ely, 11 N.J.Eq. 172. 
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N.Y.—Bergmann v. Lord, 86 N.E. 
S2iSee LOA INE Yi PGs: al ING VNGLN Ir OC rINMS: 
145; ~ Ullman “v.) Cameéron, +78 — NUE. 
1074, 186 N.Y. 389; Ullman v. Camer- 
on, 87 N.Y.S. 148, 92 App.Div. 91; Ha- 
vens v. Healy, 15 Barb. 296; Lynch 
v. Utica Ins. Co., 18 Wend. 245. 


Pa.—In re Morgan’s Hstate, 72 A. 
498)223 Pa. (228) 25 TuoRUAIN.S) 236, 
13:2) Am) SR. 27382. 


Tex.—Nunn vy. Titche-Goettinger 
Co., (Commn.App.) 245 S.W. 421 [aff 
(Civ.App.) 196 S.W. 890]. 


[a] Reason for rule.—‘Neither 
law nor sound policy will allow an 
absolute and unconditional right to 
property to be vested in a person, 
which he may use and dispose of as 
he pleases, by anticipation or other- 
wise, but in relation to which proper- 
ty he may set his creditors at defiance 
by means of a mere nominal trust.” 
Degraw v. Clason, 11 Paige (N.Y.) 
136. To same effect Arzbacher v. 
Mayer, 10 N.W. 440, 53 Wis. 380, 390. 


Right of beneficiary to alien gener- 
ally see supra §§ 303-306. 

88. First Nat. Bank vy. Cash, 125 
So. 28, 220 Ala. 316. 


89. See infra §§ 309-311. 
90. U.S.—Nichol v. Levy, 5 Wall. 
433, 18 L.Ed. 596; Jahn v. Champagne 


Lumber Co., 157 F. 407; De Hierapo- 
lis v. Lawrence, 115 F. 761, 99 F. 321. 


Ala.—Arbuckle v. Grocery Co., 43 
So. 781, 150 Ala. 271; Burke v. Mor- 
ris, 25 So. 759, 121 Ala. 126; Dickin- 
son v. Conniff, 65 Ala. 581; Taylor 
v. Harwell, 65 Ala. 1; Smith v. Moore, 
37 Ala. 327; Rugely v. Robinson, 10 
Ala. 702. 


Cal.—Los Angeles First Nat. Bank 
v. Maxwell, 55 P. 980, 123 Cal. 360, 
69 Am.S.R. 64. 


Conn.—Huntington v, Jones, 43 A. 
564, 72 Conn. 45. 


D.C.—May v. Bryan, 
392, 16 App.D.C. 556. 


Ga.—Coleman, ete., Co. v. Rice, 42 
S.E. 5, 115 Ga. 510; Cruger v. Cole- 
man, 75 Ga. 695; Kupferman v. Mc- 
Gehee, 63 Ga. 250; Kempton vy. Hal- 
lowell, 24 Ga. 52, 71 Am.D. 112. 


Ind.—Kelley v. Bell, 88 N.E. 58, 172 
Ind. 590. 


Iowa.—Cassidy v. Grimmelman, 77 
N.W. 1067, 108 Iowa 695. 


Kan.—Gerety v. Donahue, 55 P. 175, 
8 Kan.App. 175. 


Ky.—Marshall v. Rash, 7 S.W. 879, 
Ky; DL. 9 Ky... 963)" 22 AmiSak. 


17 App.D.C. 


87 
467 


Mass.—Ricketson v. Merrill, 19 N. 
BH. 11, 148 Mass. 76; Jackson v. Von 
Zedlitz, 186 Mass. 342; Pacific Nat. 
Bank v. Windram, 133 Mass. 175. 


‘eee v. Smith, 42 Mo. 


Neb,—Racek v. North Bend First 
Nat. Bank, 87 N.W. 542, 62 Neb. 669; 
Cochran v. Cochran, 87 N.W. 152, 62 
Neb. 450; Mil’ -d v. Parcell, 77 N.W. 
390, 57 Neb. 1 


N.Y.—Hazard v. McFarland, Seld. 
248; Bergmann y. Leavitt, 99 N.Y.S. 
748,113 App.Div. 899; Montgomery v. 
Boyd, 79 N.Y.S. 879, 78 App.Div. 64; 
Cowing v. Greene, 45 Barb. 585; 
Parker v. Harrison, 42 N.Y.Super. 150. 


N.C:—Hough v. Cress, 57 N.C. .295; 


[§ 307 


ated by the debtor himself or by a third person;?° 
but where the cestui que trust has no present 
right of enjoyment or power of alienation, his in- 
terest cannot be reached by his creditors,®! although 


Tabb v. Williams, 57 N.C: 352; Me- 
Kay v. Williams, 21 N.C. 398. 


Okl.—Carey v. Winslow, 122 P. 174, 
30 Okl. 780. 


S.C.—South Carolina Loan & Trust 
Co. \v. Lawton, 48 S.H. 282, 69. 5.C. 
345, 104 Am.S.R. 802; Heath v. Bish- 
op, 25 S.C.Eq. 46, 55 Am.D. 654. 


Tenn.—Harris v. Beasley, 133 S.W. 
210, 223) Menm. 605. 


Va.—Hutchinson vy. Maxwell, 40 S. 
E. 655, 100 Va. 169, 98 Am.S.R.’ 944; 
Coles v. Hurt, 75 Va. 380; Leake v. 
Benson, 29 Gratt. (70 Va.) 153; Mer- 
cer v. Beale, 4 Leigh (31 Va.) 203 (by 
statute). 


[a] Property withheld by an at- 
torney in violation of the client’s 
rights has been considered as held 
in trust, and subject to the payment 
of a judgment against the client. 


ee v. Greene, 45 Barb. (N.Y.) 
[b] Absence of fraud as affecting 


remedy.—(1) Where a _§ defendant 
owns the entire beneficial interest in 
realty, the legal title being in anoth- 
er, a court of equity may subject it 
to payment of a judgment, although 
the title was not placed in another 
with fraudulent intent. Cochran v. 
Cochran, 87 N.W. 152, 62 Neb. 450. 
(2) Where property, owned by a judg- 
ment defendant, but transterred to 
his children to hold in trust for his 
use, was sought to be subjected to 
payment of the judgment on the the- 
ory that it was still his property, 
whether he had sufficient property to 
pay his debts at the time of placing 
the property in the hands of his chil- 
dren was immaterial. Kelley v. Bell, 
88 N.E. 58, 172 Ind. 590 [rev (App.) 
83 N.E. 773]. 


{c] Improvements by beneficiary. 
—The cestui que trust of land, the 
trust being for his own benefit, can- 
not invest his individual property by 
building on the land, and thus create 
a trust in his own favor of his indi- 
vidual property to the prejudice of 
honest creditors. Woodruff v. John- 
son, 8 N.J.Eq. 729, 55 Am.D. 247. 


Trust for grantor as fraud on credi- 
ee aoe Fraudulent Conveyances §§ 


91. Sparks y. De la Guerra, 18 Cal. 
676, 14 Cal. 108; Muller vy. Cox, 130 
A. $11, 98 N.J.Eq. 188; Harvey v. 
BLISS, vou eNe bea LU L toot Ney emeoles 
State Bank vy. Forney, 37 N.C. 181. 


[a] For example (1) where prop- 
erty is devised in trust to be held un- 
til the beneficiaries shall be free from 
debt and then divided among them, 
they have no such interest prior to 
this event as is subject to the claims 
of creditors. State Bank v. Forney, 
37 N.C. 181. See Ashe v. Hale, 40 
N.C. 55 (to same effect). (2) Verbal 
direction, only to pay over the pro- 
ceeds of the estate “if” or “when” a 
named person should return to his 
former home, created a contingent in- 
terest not subject to such person’s 
debts. Muller v. Cox, 130 A. 811, 98 
Ni J.B, P88. 5 


[b] Support of beneficiary’s chil- 
dren.—A cestui que trust has no such 
interest in the trust estate as will be 
applied to the discharge of a judg- 
ment debt where it is provided that 
the rents, issues, and profits thereof 
be applied to the support, mainte- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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if the estate is vested, the fact that the quantum 
thereof is to some extent dependent on a conting ency 


is no objection to a sale of the corpus for the owner's 
debt.°? 


Time of inception of claim. It is immaterial 
whether the beneficiary was insolvent or indebted to 
the judgment creditor when the trust was created,®® 
or if the debt was incurred thereafter.°* 


Possession by beneficiary. The fact that a bene- 
ficiary is allowed by the trustee to live on and earry 
on a farm constituting part of the trust property, 
and manage and take eare of the stock and appropri- 
ate the avails of the same for the support of him- 
self and family, does not constitute such a surren- 
der of the property to the beneficiary as will sub- 
ject it to the claims of his ereditors;®® but it has 
been held that, where the trustee allowed the cestui 
que trust to occupy the land and make contracts 
with regard to it, he was the landlord, and the rents 
were liable toward his debts.?® 


Limitation to interest of beneficiary. The creditor 
of a trust beneficiary has no greater claim to the 
trust fund than the beneficiary,®? and can subject 
no more of the trust estate to the debt than the 
debtor is entitled to demand from the trustee.°* Aft- 
er a beneficiary has made an assignment of all his 
property,®® no interest remains that may be sub- 
jected to his ereditor’s claims.+ 


Trustee as creditor. If the trustee, appointed for 
the purpose of protecting the trust property from 
the debts and extravagance of the cestui que trust, 
encourages his extravagance and waste by lending 


nance, and education of the cestui que 
trust’s children. Pickrell v. Zell, 

MacArthur (D.C.) 65; Starr v. Keefer, | fit. 
1 MacArthur (D.C.) 166. [b] 


[c] Beneficiary having only right 
to enforce trust.—A judgment credi- 
tor acquired no rights by virtue of a 
sale of the wife’s interest in trust 
property where, prior to recovery of | 30. 
the judgment, both she and her hus- 98 
band had executed a trust against . 
certain of his property for the benefit 
of his family under a statute by [a] 


Rule 


Rule 


TRUSTS 


profits that the beneficiary could re- 
quire the trustee to ey for his bene- 4 
Phillips v. Shuck, : 


applied.—When 
ficiary accepted premature payment 
from trustees, attaching creditors of 
the beneficiary could not complain. 5 
Walker v. Doak, 290 P. 5 


Dority v. W. BE. Rogers & Co., 
3 S.W.(2d) 636, 223 Ky. 238. 


stated.— 
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him money, and becoming his surety, and otherwise 
becoming his ereditor, the trust property cannot be 
subjected to the payment of such debts, especially 
where the trustee has authority to sell for reason- 
able and proper expenditures.? 


Under passive or dry trust’ the estate of the cestul 
que trust is liable for his debts,# and is subject to 
levy and sale under execution against him,° and to 
the lien of a judgment against him.® j 


Reversion. Under a will creating a trust and di- 
recting that income therefrom be paid for the use 
of the testator’s son and family, and providing that 
the trust fund be held intact until a certain time, 
after which the remainder of such funds should be 
delivered to the son and his wife, the son acquired 
no alienable right of reversion that was subject to 
the judgment lien of his creditor.’ 


Crops. Where land is devised by the testator to 
his sons, in trust for the support and education of 
their families, the property, and the rents and prof- 
its thereof, to be held by them, and applied during 
their lives to such purpose, and the will provides that 
the land shall in no event be liable for their debts, 
the crops grown thereon are also exempt.® 


[§ 308] (2) Spendthrift Trusts and Trusts for 
Payment of Income, etc.® <A trust may, in the ab- 
sence of statutory restriction, be so created as to 
protect the income, rents, and profits of the trust 
estate from the creditors of the beneficiaries of the 
trust, although the beneficial use and enjoyment. of 
such income, rents, and profits is expressly granted 
them,?° as where the property is held in trust to re- 


3. See supra § 16. 


Flanagan v. Olderog, 226 -N.W. 
316, 118 Neb. 745; Coston v. Portland 
Trust. Co., 278 P. 586, 282 PB.) 442, 134 
Or. 71; Turley v. Massengill, 7 Lea 
(Tenn.) 353. 


Woodward v. Stubbs, 29 S.E. 
119, 102 Ga. 187; Farmers’ Nat. Bank 
v. Moran, 14 N.W. 805, 30 Minn. 165; 
Upham v. Varney, 15 N.H. 462; Wie- 
ters v. Timmons, 1 S.E. 1, 25 S.C. 488. 


trust [a] Trust held active-—Power giv-— 


7 Ky.L. 610. 
bene- 


290, 210 Cal, 


“While 


which the beneficiaries of a trust took 
no estate or interest in the trust prop- 
erty, but only a right to enforce the 
trust. Brace v. Van Eps, 80 N.W. 197, 
12.S;De19i_ [aft 83 N.W., 572, 13 S.D: 
452). 


Trust to receive rents and income 
and apply to support see infra § 308. 


92. First Nat. Bank of Sparteén- 
burg, S. C. v. Dougan, 250 F. 510. 


93. Burke v. Tewksbury, 92 N.W. 
726, 3 Neb. (Unoff.) 739. 


94. Goodrich v. Hicks, 48 S.W. 798, 
19 Tex.Civ.App. 528 


95. Roberts v. Hall, 35 Vt. 28 [dist 
and questioning Trask vy. Donoghue, 
1 Aik. (Vt.) 370]. 


96. Henderson v. Zachry, 4 S.E. 
883, 80 Ga. 98; Payne v. Armstrong, 
11 Ky.L. 443. 


97. Walker v. Doak, 290 P. 290, 
210 Cal. 30; Phillips v. Shuck, 7 Ky.L. 
610; Wetmore v. Truslow, 51 N.Y. 
338. 


fa] Thus there was nothing that 
could be subjected to the beneficiary’s 
debts where he was beneficiary only 
to the extent of requiring the trus- 
tee to provide him with maintenance, 
and there was no accumulation of 


estates may be subjected by credi- 
tors to their debts, the creditor only 
stands in the shoes of his debtor, and 
he can subject nothing more to his 
debts than the debtor would be enti- 
tled to demand from the trustee.” 
Dority v. W. E. Rogers & ae 3 S.W. 
(2d) 636, 647, 223 Ky. 238 


99. Assignment of equitable inter- 
est in property generally see Assign- 
ments § 11. 


1. Bank of Taylorsville v. Van- 
dyke, 166 S.W. 1024, 159 Ky. 201 [pet 
den 167 S.W. 869, 159 Ky. 620]. 


[a] MTllustration.—Where a_ bene- 
ficiary made an assignment of all his 
property for the benefit of his credi- 
tors, and the trustee purchased at the 
assignee’s sale, and the beneficiary 
signed a deed to his one-fourth in- 
terest in trust property, describing 
it as a one-fifth interest, he retained 
no interest that his creditors could 
Subject to their claims, since the 
transaction conveyed his entire in- 
terest to the purchaser, or, if it did 
not, it was owned by the assignee, 
Bank of Taylorsville v. Vandyke, 166 
S.W. 1024, 159 Ky. 201 [pet den 167 
S.W. 869, 159 Ky. 620]. 


or McKnight v. Wilson, 55 N.C. 


en an executor to sell any or all of 
a testator’s land and to pay rents 
from the time of his death until such 
sale to designated persons constitut- 
ed an active trust within the exemp- 
tion of a statute expressly excluding 
appropriation by creditors of trust 
property when the trust has been cre- 
ated by some other person than the 
Aas Force v. Brown, 32 N.J.Eq. 


6. Verdin v. Slocum, 71 N.Y. 345. 


7. Damhoff v. Shambaugh, 206 N. 
W. 248, 200 Iowa 1155. ‘ 


8 Maryland Grange 
Lee, 19 A. 534, 72 Md.161 


9. Validity of spendthrift trusts 
see supra § 27. 


10. U.S aynolds, 59 
F. 9238, 8 C.CA. 370 [rev 56 FB, 783]. 


Ala.—Hill v. McRae, 27 Ala. 175. 


Ga,.—Barnett v. Montgomery, 4 S. 
H. 874, 79 Ga. 726. 


Ill.—Binns vy. 
382, 191 Ill. 598. 


Mass.—Hinckley  v. 
Cush. 490, 48 Am.D. 642. 


Minn.—First Nat. Bank v. Olufson; 
232 N.W. 337, 181 Minn. 289. 


Agency v. 


La Forge, 61 N.E. 


Williams, 1 
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ceive rents and income thereof and to apply such 
rents or income to the support of the cestui que 
And in some jurisdictions it is settled 
that, where, either by express provision or by im- 
plication in the hght of all the circumstances, it ap-- 
pears to have been the intention of the creator of 


trust.!! 


Mo.—Jarboe v. 26 S.W. 968, | 


122 Mo. 341. 


N.H.—Parker v. 
955,40 JN: Et. 453. 


N.Y.—In re Williams, 79 N.E. 1019, 
187 N.Y. 286; Everett v. Peyton, 60 
INE Ge oemeeLOe Nw chile kcal is “vic 
Brooklyn’ Trust, Co., 38 N.Y.S. 1059, 
-§ App.Div. 495; In re Flint’s Will, 
293 N.Y.S. 319, 118 Misc. 354; Ray- 
mond v. Tiffany, 112 N.Y.S. 252, 59 
Misc. 283; Matter of Temple, 74 N.Y. 
S. 479, 36 Misc. 620, 2—Mills 423; 
Keeney v. Morse, 69 N.Y.S. 535, 34 
Mise. 114 [aff 75 N.Y.S. 728, 71 App. 


Hey, 


Carpenter, 92 A. 


Div. 104]; Plainfield First Nat. Bank 
ie Mortimer, 60 N.Y.S. 47, 28 Misc. 
‘686. 


Ohio.—Frazier v. Wilkinson, 18 
Ohio Cir.Ct. 363, 10 Ohio Cir.Dec. 106. 


Pa.—Brubaker v. Huber, 2 Pa,Dist. 
703. 


$.C.—Lynch y. Lynch, 159 S.E. 26, 
28, 161 S.C. 170. 


{a] Cujus est dare, ejus est dis- 
ponere applied.—(1) “The law rests 
its protection of what is known as a 
spendthrift trust fundamentally on 
the principle of cujus est dare, cujus 
{ejus] est disponere. It allows the 
donor to condition his bounty as suits 
himself so long as he violates no law 
in so doing. When a trust of this 
kind has been created, the law holds 
that the donor has an individual right 
of property in the execution of the 
trust; and to deprive him of it would 
be a fraud on his generosity. For 
the law to appropriate a gift to a per- 
son not intended would be an invasion 


of the donor’s private dominion. 
. . . ‘hey [spendthrift trusts] al- 
low the donor to so control his boun- 


ty, through the creation of the trust, 
that it may be exempt from liability 
for the donee’s debts, not because the 
law is concerned to keep the donee 
from wasting it, but because it is 
concerned to protect the donor’s right 
of property.” In re Morgan’s Estate, 
72 A. 498, 499, 223 Pa. 288, 25 L.R.A. 
N.S. 286, 132 Am.S.R. 732. (2) Max- 
im defined see 17 C.J. p 391 note 62. 
{b] Fraud as to creditors.—A de- 
vise of land in trust so as not to be 
liable for the cestui que trust’s debts 
is not fraudulent as to creditors of 
the latter, as the testator was under 
no legal or moral obligation to the 
beneficiary’s creditors, and, if it was 
his intention to keep the lands from 
‘being subjected to payment of their 
debts, he had the right to devise them 
in such a manner as would effectuate 
that purpose. Hackett’s Trustee v. 
Hackett, 142 S.W. 673, 146 Ky. 408. 


11. Ark.—¥Fortner v. Phillips, 187 
S.W. 318, 124 Ark. 395. 


Conn.—Huntington v. Jones, 43 A. 
B64, 72 Conn. 45. 


D.Cc.—Fearson v. Dunlop, 21 D.C. 
236. 
Mda.—Smith v. Towers, 14 A. 397, 


15 A. 92, 69,Md. 77, 9 Am.S.R. 398. 


Mass.—Russell vy. Milton, 133 Mass. 
180; De Wolf v. Brown, 15 Pick. 462. 


Miss.—Mitchell v. Choctaw Bank, 
66 So. 278, 107 Miss. 314; Hill v. Ful- 
mer, 39 So. 53; Presley v. Stribling, 
24 Miss. 527. 
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Neb.—Flanagan v. Olderog, 226 N. 
W.. 316, 118 Neb. 745. 


N.Y.—In re Williams, 79 N.E. 1019, 
187 N.Y. 286; Bergmann vy. Lord, 86 
N. BD 828,094 NUY. 70}, JN. Y.Giv- Proce: 
N.S. 145; Harvey v. Brisbin, 38 N.E. 
108, 148 N.Y. 151; Wetmore v. Trus- 
low, 51 N.Y. 339; Graff v. Bonnett, 31 
N.Y. 9, 88 Am.D. 236; Locke v. Mab- 
bett, 3 Abb.Dec. 68, 2 Keyes 457; 
Mander v. Low, 33 N.Y.S. 719, 12 Mise. 
316, 24 N.Y.Civ.Proc. 368. 


N.C.—Patrick v. Beatty, 
572, 202 N.C. 454. 


Tenn.—White v. O’Bryan, 251 S.W. 
785, 148 Tenn. 18. 


Tex.—Gregege v. First Nat. Bank, 
(Commn.App.) 26 S.W.(2d) 179 [rev 
(Civ.App.) 18 S.W.(2d) 772]. 


[a] Trust for married woman.— 
Alexander v. Owens, 4 Ky.L. 621; 
Castree v. Shotwell, 68 A. 774, 73 N. 
J.Eq. 590. 


[bob] An injunction will lie to re- 
strain the creditor of‘a husband from 
enforcing his claim by levy of an 
execution on property conveyed in 
trust by the husband for the use of 
the wife and himself, conveyed before 
the execution of the creditor’s claim, 
and of which trust the creditor had 


163 S.E. 


notice. McCann y. Taylor, 10 Md. 
418. 
12. U.S.—West Tennessee Co. v. 


Townes, 52 F.(2d) 764; Jones v. Har- 
rison, 7 F.(2d) 461 [cert den 46 S.Ct. 
Bi tS PAA) LOS asy75 (et Oe! drole Wie 


Ark.—Fortner v. Phillips, 187 S. 
W. 318, 124 Ark. 395. 


Cal.—Seymour v. McAvoy, 53 P. 946, 
121 Cal. 438, 41 L.R.A. 544. 


D.C.—Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d) 543. 


Ill.—Congress Hotel Co. v. Martin, 
LAZINESS. so Oy pole alien SiS, soo ements 
562 [Laff 230 Ill.App. 619]; Bennett. v. 
Bennett, 75 N.E. 339, 217 Ill. 434, 4 
L.R.A.N.S. 470; Jouvenat v. Conti- 
nental Nat. Bank & Trust Co. of Chi- 
cago, 253 Ill.App. 4090; White v. Wil- 
liams, 172 Ill.App. 630. 


Iowa.—Funk v. Grulke, 213 N.W. 
608, 204 Iowa 314; Merchants’ Nat. 
Bank v. Crist, 118 N.W. 394, 140 Lowa 
308, 132 Am.S.R.. 267, 23 1.R.A.N.S. 
526. 


Md.—Safe Deposit & Trust Co. of 
Baltimore v. Independent Brewing 
Ass'n, 96 A. 617, 127 Md. 463; Jackson 
Square Loan, ete., Assoc. v. Bartlett, 
53 A. 426, 95 Md. 661, 93 Am.S.R. 416: 


Mass.—Morel v. Cornell, 125 N.E. 
575, 234 Mass. 563; Boston Safe De- 
posit & Trust Co. v. Collier, 111 N.E. 
1638, 222 Mass. 390, Ann.Cas.1918C 962; 
Hale v.. Bowler, 102° N.E. 415, 215 
Mass. 354; Berry v. Dunham, 88 N.E. 
904, 202 Mass. 133; Baker v. Brown, 
15 N.E. 783, 146 Mass. 369; BWoster v. 
Foster, 133 Mass. 179; Broadway Nat. 
Bank v. Adams, 133 Mass. 170, 43 Am. 
R. 504; Hall v. Williams, 120 Mass. 
344, 

Mo.—Partridge v. Cavender, 9 S. 
W. 785, 96 Mo. 452; Pickens v. Dorris, 
20 Mo.App. 1. 


N.H.—EHaton v. Eaton, 132 A. 10, 82 
N.H. 216. 
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a trust to pay to, or apply for the benefit of, an- 
other the income of property or a portion of such 
property, that the interest of the beneficiary should 
not be subject to the claims of his ereditors, such 
interest cannot be reached by them;'? but in other 
jurisdictions, in the absence of statutory authoriza- 


N.J.—Camden Safe Deposit & Trust 
Co. v. Schellenger, 78 A. 672, 78 N.J. 
Eq. 138; Castree v. Shotwell, 68 A. 
774, 73 N.J.Eq. 590. 


Ohio.—Matthews v. Curtis, 151 N.E. 
778, 20 Ohio App. 209; Wallace v. 
Smith, 2 Handy 78, 12 Ohio Dec. (Re- 
print) 339. 


Or.—Mattison vy. Mattison, 100 P. 
4, 53 Or. 254, 183 Am.S.R. 829, 18 Ann. 
Cas. 218. 


Pa.—McCurdy v. Bellefonte Trust 
Co) £4 WAS” 247392.92" Pa4 075) einmire 
Siegwarth, 75 A. 842, 226 Pa. 591, 134 
Am.S.R. 1086; In re Dunglison, 51 A. 
356, 201 Pa. 592; Seitzinger’s Estate, 
32 A. 1097, 170 Pa. 500; Mehaffey’s 
Estate, 20 A. 1056, 139 Pa. 276; Phila- 
delphia Trust Co. v. Guillou, 100 Pa. 
254; Keyser v. Mitchell, 67 Pa. 473; 
Holdship vy. Patterson, 7 Watts 547; 
Moorehead@’s Est., 27 Pa.Dist. 15; Bru- 
baker ~v.. Huber) 2.5 Pa.Dists.1035 
Schmidt’s Estate, 5 Pa.Dist.&Co. 470; 
Davies v. Harrison, 3 Pa.Dist.&Co. 
481; Buckman v. Wolbert, 9 Phila. 
207. 


S.C.—Spann v. Carson, 116 S.E. 427, 
IAB ESE Or put UE 


Tenn.—White v. O’Bryan, 251 S.W. 
785, 148 Tenn. 18; Jourolmon vy. Mas- 
sengill, 5 S.W. 719, 86 Tenn. 81 [overr 
Hooberry v. Harding, 78 Tenn. 392 
(rev 3 Tenn.Ch. 677); Turley v. Mas- 
sengill, 7 Lea 353]; Nashville First 
Nat. Bank vy. Nashville Trust Co., 
(Ch.A.) 62 S.W. 392. 


Tex.—Caples x, Buell, (Commn. 
App.) 243 S.W. 1066 [mod (Civ.App.) 
234 S.W. 429]; Wood v. McClelland, 
(Civ.App.) 53 S.W. 381. Compare Mc- 
Creary v. Robinson, (Civ.App.) 57 S. 
W. 682 [rev 59 S.W. 536, 94 Tex. 221]. 


Vt.—White v. White, 30 Vt. 338. 


[a] Direction for trustee to pay 
rents and profits into hands of bene- 
ficiary, to the exclusion of all persons 
claiming as alienees, protected the 
trust against beneficiary’s creditors. 
Smith v. Towers, 14 A. 497,15 A. 92, 69 
Md. 77, 9 Am.S.R. 398. 


[b] Where legacy is made to one 
for his own support, and for no other 
purpose, a _ trust fund was created 
which could not be diverted from its 
purpose by attachment or trustee 
process on the debts of the legatee. 
White v. White, 30 Vt. 338. 


[c] Maintenance of wife and child. 
—(1) In the case of a spendthrift 
trust, the income thereof cannot be 


attached in the hands of the trustee 
for the maintenance of the wife and 
child of the cestui que trust, whom he 
has deserted. Philadelphia Bd. of 
Charities, etc. v. Lockard, 48 A. 496, 
198" Pa. bt2, 82 "Am SiR. W817 | idist 
Decker v. Poor Directors, 13 A. 925, 
120 Pa. 272]. (2) Under a provision 
that the principal of the trust fund 
shall not be liable for the debts, con- 
tracts, or engagements of the cestui 
que trust, whether by assignment, 
anticipation, or otherwise, no part of 
the principal can be assigned by the 
cestui que trust under an agreement 
with his wife, as a provision for the 
children, and a judgment entered by 
confession under a warrant in a note 
given for the amount so assigned can- 
not be enforced against the principal 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion, this mode of limiting liability for debt is not 
recognized, it being held that the only manner in 
can be excluded is to exclude the 
debtor also from all benefits from, or interest in, the 
property by such a limitation on the contingencies 
of his bankruptey or insolveney as will determine 
his interest and make it go to some other person.!* 
In any event, it is held that there must be something 
on the face of the instrument indicating the purpose 
of the creator of the trust that the interest of the 
beneficiary shall not be subjected to the payment 
of his debts,!*:and, in the absence of such a show- 
ing, it may be so subjected under proper proceedings 
where the revenue arising from the trust is directed 
to be paid directly to the beneficiary without diree- 
tion as to its application and without any discre- 
tion ‘being vested in, the trustee as to the time and 
amount of payments or the purpose to which they 
Ordinarily, where the income is 


which ereditors ¢ 


shall be applied.t® 


of the trust fund by attachment 


execution. Schmidt’s Estate, 6 Pa. 
Dist.&Co. 470. 
{d] Alimony. — Spendthrift trust 


funds could not be attached in the 
hands of the trustee for alimony. 
Eaton v. Eaton, 132 A. 10, 82 N.H. 216; 
Thackara, v. ‘Mintzer, 100 °Pa: 151; 
Sutherland v. Paul, 8 Pa.Dist.&Co. 
475. 


{e] Attempted renunciation by 
beneficiary is of no effect. Funk v. 
Grulke, 213 N.W. 608, 204 Iowa 314. 


13. Ala.—Jones v. Reese, 65 Ala. 
134; Taylor v. Harwell, 65 Ala. 1; 
Smith v. Moore, 37 Ala. 327; Rugely 
v. Robinson, 10 Ala. 702. 


Ga.—Bailie v. McWhorter, 
T83. 


Ky.—Bull v. Kentucky Nat. Bank, 
14 S.W. 425, 90 Ky. 452, 12 Ky.L. 536, 
12 L.R.A. 37; Rudd v. Hagan, 5 S.W. 
416, 86 Ky. 159, 9 Ky.L. 465; Parsons 
v. Spencer, 83 Ky. 305, 7 Ky.L. 329. 


N.C.—Hough v. Cress, 49 N.C. 295; 
Mebane v. Mebane, 39 N.C. 131, 44 
Am.D. 102; Harrison v. Battle, 16 N.C. 
541. 


R.I.—Petition of Smyth, 139 A. 657, 


56 Ga. 


49 R.I. 27; Tillinghast v. Bradford, 
5eRi EP 205: 
Va. , 40 8S. 


E. 655, 100 Va. 169, 98 Am.S.R. 944, 57 
L.R.A. 384 [crit Garland v. Garland, 
13 S.E. 478, 87 Va. 758, 24 Am.S.R. 
682, 13 L.R.A. 212]. 


Eng.—Trappes v. Meredith, L.R. 9 
Eq. 229; Rippon v. Norton, "2 Beav. 
63; °17 Eng.Ch. 63, 48 Reprint 1102; 
Rochford v. Hackman, 9 Hare 475, 
41 Eng.Ch. 475, 68 Reprint 597; Snow- 
don v. Dales, 6 Sim. 524, 9 Eng.Ch. 524, 
58 Reprint 690; Green v. Spicer, 1 
Russ.&M. 395, 5 Eng.Ch. 395, 39 Re- 
print 153, Taml. 396, 12 Eng.Ch. 396, 
48 Reprint 158; Brandon v. Robinson, 
18 Ves.Jr. 429, 34 Reprint 379. 


[a] For example, if the trust pro- 
vides that certain trust property shall 
vest in the beneficiary’s children if he 
sells, conveys, or incumbers it, but 
omits such provision with regard to 
other property under the trust, equity 
can direct that a portion of income 
from the trust estate be applied to the 
discharge of the beneficiary’s legal ob- 
ligation to educate his children. Ford 
v. Ford, 18 S.W.(2d) 859, 230 Ky. 56. 


{[b] Provision for forfeiture held 
ineffective.—Creditors may subject 
trust property conveyed under an in- 
strument directing the trustee to pay 
the beneficiary income annually, and 
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providing that, if a creditor attempt- 
ed to subject the profits, to pay them 
into the principal, of which the bene- 
ficiary had power to dispose by will. 
Bland v. Bland, 14 S.W. 423, 90 Ky. 
400, 12) Koy. 532,029: Am. SR. 73.905.79 
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14. Nunn v. Titche-Goettinger Co., 
(Tex.Commn.App.) 245 S.W. 421 [aff 
(Civ.App.) 196 S.W. 890]. 


[a] Rule applied where the bene- 
ficiary was not instructed to apply 
income from the trust to any particu- 
lar purpose, and was not in any way 
restrained in the full and free use and 
enjoyment thereof, and the trustee 
was without discretion in the prem- 
ises. Nunn v. Titche-Goettinger Co., 
(Tex.Commn.App.) 245 S.W. 421 [aff 
(Civ.App.) 196 S.W. 890}. 


15. Nunn y. Titche-Goettinger Co., 
supra. 


16. Forbes v. Snow, 131. N.E. 299, 
239 Mass. 138, 16 PA use 546; Heaton 
v. Dickson, 133 S.W. 159, 153 Mo.App. 
Eo Watson Vv. Kennard, SER AIOE 
77 N.H. 23; Girard Life Insurance & 
Trust Co. v. Chambers, 46 Pa. 485, 
86 Am.D. 518; Gruver v. Edinger, 13 
Pa.Co. 307. 


{a] Tllustrations.—(1) Where an 
estate was left to a trustee to invest 
and manage, and pay the annual in- 
come to a son of the trustor during 
his life, and to spend so much of the 
principal as the trustee should deem 
proper for his comfort, the trustee 
had no discretionary power over pay- 
ment of such income, but it belonged 
to the beneficiary absolutely, and was 
subject to attachment. Watson v. 
Kennard: "86 AL 257, Gl ON len 2 Oem e Ce). 
Where interest of beneficiary was di- 
rected to be paid to him semiannually, 
without any condition or restriction, 
such interest belonged to the cestui 
que trust absolutely, and could be at- 
tached for his debts. Gruver vy. Ed- 
inger, 13 Pa.Co. 307. 


17. Camden Safe Deposit & Trust 
Co. v. Schellenger, 78 A. 672, 78 N.J. 
Eq. 138. 


18. Ford v. Southern Nat. Life Ins. 
Co., 169 S.W. 874, 160 Ky. 449; Ford 
v. Southern Nat. Life Ins. Co., 152 S. 
W. 243, 151 Ky. 476. 


[a] Allowance of claims on spend- 
thrift’s note—-Where an insurance 
company had sold a deceased spend- 
thrift shares of stock at par value, 
taking his note therefor, in the ab- 
sence of evidence as to the market or 
actual value of such stock, except 
that the spendthrift had sold it for 
less than par value, it was not error 


Interest not severable. 
it is the purpose of the creator of the trust to set 
apart income not for division among the beneficiaries 
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payable absolutely to the beneficiary, the trustee 
having no discretion, it may be subjected to the 
claims of his ereditors,1® at least where it has be- 
come due and payable. ag 
thrift trust, property is given absolutely to the ben- 
eficiary on his arrival at a specified age, but his pos- 
session and control, as well as his right of aliena-. 
tion, is restricted until that time, on his earlier death 
just claims of his creditors may be paid from the 
trust property as well as from other property he 
may have owned.!® 


Discretion of trustee. 
diseretion as to the payments to be made the bene- 
ficiary, the interest of the beneficiary is not such 
as may be reached by his creditors.'® 


Where, under a spend- 


Where the trustee is given 


Where it is evident that 


to allow the insurance company’s 
claim against the estate for all of 
such stock at the highest price re- 
ceived by the spendthrift for any of 
it.. Ford v. Southern Nat. Life Ins. 
Co., 169 S.W. 874, 160 Ky. 449. 


[b] Recovery by mortgagor of 
money loaned spendthrift.—Where a 
spendthrift borrowed money secured 
by a mortgage on the trust estate, 
which was void under terms of the 
trust, the estate of the spendthrift 
was liable on his contract, and the 
mortgagee was entitled to a general 
unsecured claim for the amount ad- 
vanced. Ford v. Southern Nat. Life 
Ins. Co., 169 S.W. 874, 160 Ky. 449. 


[c] Recovery of insurance premi- 
um secured by mortgage on trust es- 
tate.—Where an insurance company 
issued a policy on the life of a spend- 
thrift known to its agent as an un- 
desirable risk, whose application con- 
tained sufficient misrepresentations 
to avoid the policy, the premium on 
which was secured by a mortgage of 
the trust estate, on subsequent can- 
cellation of the policy by the company 
by payment of the cash surrender 
value, it was entitled to recover 
against the spendthrift’s estate only 
the amount actually paid, and not the 
premium for the time the insurance 
was carried, since it could not have 
defeated recovery on the policy. Ford 
v. Southern Nat. Life Ins. Co., 169 S. 
W. 874, 160 Ky. 449. 


19. Conn.—Huntington v. Jones, 43 
A. 564, 72 Conn. 45. 


Mass.—Morel vy. Cornell, 125 N.E. 
575, 234 Mass. 563; Brown v. Lum- 
bert, 108 N.E. 1079, 221 Mass. 419; 
Nickerson v. Van Horn, 64 N.E. 204, 
181 Mass. 562. 


N.H.—Parker v. Carpenter, 
955, 77 N.H. 453. 


Pa.—Brubaker v. Huber, 2 Pa.Dist. 
703. 

Ont.—Reg. v. Judge of Lincolnshire, 
etc., County Ct., 20 Q.B.D. 167. 


[a] Effect of possession. Where 
the trust instrument provided that 
the beneficiary should have the income 
or be allowed possession unless he 
became heavily involved in debt, in 
which case the trustee was authorized 
to take possession and retain the in- 
come for the beneficiary’s family, and 
after the contingency happened the 
beneficiary was allowed to remain in 
possession merely on behalf of his 
family, he held no interest subject to 
attachment. First Nat. Bank of Nagsh- 
ville v. Nashville Trust Co., (Tenn.Ch. 
A.) 62 S.W: 392. 
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but for their joint benefit as a family or unit, ‘the 
interest of one of the beneficiaries is not separable 
and liable for his debts.?° 


Surplus. In some jurisdictions, where the rents 
and profits of trust property are in excess of those 
needed for a reasonable support for the beneficiary, 
the surplus can be subjected to the claims of his 
ereditors.7? In other jurisdictions, in the absence 
of statutory provision therefor, it is held that such 
surplus cannot be reached.*? 


Accumulations. Where the trustees are given 
ciscretion as to the time, manner, and amounts of 
payments of income, accumulations in their hands 
cannot be reached by the beneficiary’s creditors.?* 
Trustees directed to pay income to the cestui que 
trust in such amounts as they shall “deem most pru- 
dent” can be required to discharge a judgment 
against the cestul que trust where it appears that 
they have more money in their hands than would 
be prudent to pay him.** Income accumulated at 
the time of the death of a beneficiary under a spend- 
thrift trust, but not paid to him, will be payable to 
his executor, and is hable to claims of his creditors.?° 


If income is to be applied ‘for the use of” the 
cestui que trust, a court of equity may direct ap- 
plication of it to the payment of his debt, as that 
would be an application of it for his use.?® 


Beneficiary having right of disposition. Where the 
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beneficiary is given the right of disposition, his in- 
terest is subject to the claims of his ereditors,** 
so, if the instrument creating a spendthrift trust 
provides that the cestuis que trust or their assigns 
can have a conveyance of the trust property on 
their joint request in writing, the trust property is 
not exempted from the claims of ecreditors.?* On 
the other hand, it has been held that, although the, 
beneficiary has power to require the trustee to pay 
over the whole or a part of the fund to him, until 
he has done so his interest cannot be reached by 
his creditors.?? 


After payment to beneficiary. Although a will 
provides that the income of property devised in 
trust shall be exempt from liability for the debts 
of the cestui que trust, is solely for his use, and 
shall be paid to him on his receipt, such income, 
after it is paid to the cestui que trust in accordance 
with the will, and deposited in bank by the latter, 
is liable to execution against him.*° 


Creator as beneficiary. One cannot, by creating 
a voluntary trust for himself, protect his income 
from his ecreditors,*! although the trustee is given 
unlimited discretion as to the use of the property 
for the benefit of the cestui que trust.22 So, if a 
debtor pays a consideration for a spendthrift trust 
in his favor, his creditor can resort to the property 
bought.?3 - 


20. Hill v. McRae, 27 Ala. 175; St. 
John v. Dann, 34 A. 110, 66 Conn. 401; 
Russell v. Meyers, 260 S.W. 377. 202 
Ky. 593; Bank of Taylorsville v. Van- 
dyke, 166 S.W. 1024, 159 Ky. 201. See 
Allen v. Merrill, Lynch & Co., 194 N. 
W. 131,223 Mich. 467 (judgment 
creditors of one beneficiary of the 
trust as such, are in no position to 
call the trustees to account or invoke 
a law for the ending of the trust and 
the vesting of the estate in the bene- 
ficiaries). 


21. Johnston v. Redd, 59 Ga.-621; 
Bank of .Taylorsville v. Vandyke, 166 
S.W. 1024,,159 Ky. 201 [pet den 167 
S.W. 869, 159 Ky. 620]; Hayes v. Sul- 
livan, 7 Ky.L. 765, 766. See Leigh v. 
Harrison, 11 So. 604, 69 Miss. 923, 18 
L.R.A. 49 (recognizing rule). 


22. Congress Hotel Co. v. Martin, 
143 N.E. 838, 312 Ill. 318, 33 A.L.R. 
562 [aff 230 Ill.App. 619]. 


[a] For example, where a spend- 
thrift trust was created for the com- 
fortable support and maintenance of 
the beneficiaries, and it directed that 
the payments thereunder be made to 
the beneficiaries in person, and not on 
any written or verbal order, nor by 
any assignment or transfer, or by op- 


excess of that necessary to affect the 
purpose of the trust was subject to 
garnishment. Congress Hotel Co. v. 
Martin, 143 N.H. 838, 312 Ill. 318, 33 
ALteR, b62 [ath 230 LllApp. 6194." “Co 


same effect White. v. Williams, 172 Tl. 


App. 630. ; 
23. Hardenburgh v. Blair, 30 N.J. 
Eq. 645 [rev 30 N.J. fq. 42]. 


24. Hardenburgh v. Blair, 30 N.J. 
Eq. 42 


25. McCurdy’s Estate, 3 Pa.Dist.& 
Co. 735. 
[a] Funeral expenses.—Where the | 


trustees had power to turn the trust 
fund over to a life beneficiary who 


: 
eration of law, not even the amount in| 2nd equitable. 


died before they had paid out any- 
thing, his funeral expenses were al- 
lowed on distribution of the trust 


Sg Roland’s Estate, 30 Pa.Dist. 
26. Huntington v. Jones, 43 A. 


564, 566, 72 Conn. 45. 


“Very often to pay the debts of one 
would be to apply money ‘for his use’ 
in a higher degree and in a more 
serviceable form than in any other 
way.’ Huntington vy. Jones, supra. 


27. Coyne v. Plume, 97 A. 337, 90 
Conn, 293; Degraw v. Clason, 11 Paige 
(N.Y.) 136; In re Morgan’s Estate, 72 
A, 498, 223 Pa. 228, 25 L.R.A.N.S. 236, 
132 Am.S.R. 732. 


[a] Reason for rule.—‘‘The right 
absolute given the donee to require 
the trustee to convey the real estate 
in fee, and surrender the personal es- 
tate absolutely, strips the trust of 
every active duty and of every right 
of control beyond the pleasure of 
the donee. Theresult . is not 
dependent on the exercise of the right. 
It inheres in and results from the 
power itself. It determines the qual- 
ity of the donee’s estate, and operates 
to merge the two estates, legal 
In re Morgan’s Ws- 
taté, 72'"A’ 498, 499, 223 Pa. 1228, 25 
RAINES. 2 236, 132 Am SS Rin tees 


28. Croom v. Ocala Plumbing & 
Electric Co., 57 So. 243, 62 Fla. 460. 


29. Lippincott v. Bo INeS. 
Eq. 553. 

30. Kruse v. Baeder, 1 
G.Ry 283), 381) Cine: L:Bulywilk2. 


31. Wenzel v. Powder, 59 A. 194, 
100 Md. 36, 108 Am.S.R. 880; Schenck 


Evens, 


Ohio S.& 


|v. Barnes, 50 N.E. 967, 156 N.Y. 316, 


41 L.R.A. 395; Kene v. Hill, 92 N.Y.S. 
805, 102 App.Div. 370; Bryan v. 
Knickerbacker, 1 Barb.Ch. (N.Y.) 409; 
Hay v. Price, 15 Pa.Dist. 144; Levy 
v. ‘McCloskey, 12 Pa.Dist.&Co. 181; 


Menken Co. v. Brinkley, 31 S.W. 92, 
94 Tenn. 721 [cit Ghormley v. Smith, 
21 A. 135, 139- Ba. 584, :239"Am-SiRt 
215, 11 L.R.A. 565;. Mackason’s Ap- 
peal, 42° Pa. 330, 82 Am.D. 517]. See 
City of Philadelphia v. Meredith, 49 
Pa.Super. 600 (where property was 
voluntarily conveyed to a trustee by | 
the grantor to pay the net income to 
him for life, without power of antici- 
pation and without being subject to 
execution or attachment for debts ac- 
cruing after execution of the deed, 
on his marriage and desertion of his 
wife, and her becoming a charge on 
the city, it codld have an order 
on the trustee to pay sums out of 
such income for her support, subject, 
however, to a prior valid assignment 
of income to pay a debt). 


{a] Rule applied. — Where the 
trust instrument provided that all the 
income should be applied to the sup- 
port of the creator, and his wife and 
children, and the whole income was 
given for the beneficiaries, it was 
not inalienable, and ,the contention 
that it was a spendthrift trust under 
which the income was not Subjezt to 
the claims of creditors was untenable. 
Wenzel v. Powder, 59 A. 194, 100 Md. 
36, 108 Am.S.R. 380. 


[b] Subsequent creditor is limited 
to subjecting income. Fidelity Trust 
Co. v. New York Finance Co., 12 Pa. 
Dist. 684. 


[c] Bona fide creditors.—A credi- 
tor who colludes with the cestui que 
trust for the purpose of defeating a 
spendthrift trust is not a bona fide 
ereditor. Albright v. Nolan, 20 Pa. 
Dist,..818. 


Reservation or trust for grantor as 
fraudulent as to creditors see Fraudu- 
lent Conveyances §§ 343-362. 


382. Hay v. Price, 15 Pa.Dist. 144, 


33. De Rousse vy. Williams, 164 N. 
W. 896, 181 Lowa. 379. 


For later cases, developments and changes in the law see, Annotations, same title and section number, 
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Trustee as beneficiary. Where income from trust. 
property to be managed by several trustees is to 
be applied to the use of one of them, the manner 
of its application is not controlled and directed by 
the cestui que trust, but by a majority of the trus- 
tees, and such income cannot be reached by a judg- 
ment ereditor of the cestui que trust, at least until, 
by the death of his cotrustees, it comes under his 
control.*4 


Claim for maintenance of beneficiary. Where a 
trust provides an annuity for the support of an in- 
competent beneficiary, the trustee may be required 
to pay a claim for the reasonable value of the sup- 
port and necessaries furnished to the beneficiary by 
another with the trustee’s knowledge and without his 
objection.*® So, where a trust fund is to be applied 
to the support of the beneficiary, a claim for medical 
services rendered on the request of the beneficiary, 
with knowledge of the trustee, may be enforced in 
equity as against the trustee where the beneficiary 
is insolvent and it does not appear that the trustee 
had furnished him with all that is necessary with 
respect to medical attendance.?® Where a loan was 
made to the beneficiary to supply him with neces- 
saries before the will creating the trust had been 
found, on his mortgage of his supposed interest in 
the estate, equity could direct the application of 
the income of the trust fund to the repayment of the 
loan, especially in view of a statute authorizing the 
court having jurisdiction over a trust estate to re- 
quire the application of the trust funds or the in- 
eome thereof to the maintenance or education of 
the beneficiary under some circumstances.*7 Where 
public authorities are permitted by statute to re- 
cover for the maintenance of the beneficiary in a 
hospital for the insane, a trustee may be compelled 
to reimburse them from the trust,** but they can- 
not recover for an outlay prior to the creation of 
the trust where the trust fund has not at any time 
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become vested in the beneficiary.®® 


[§ 309] (8) Statutory Provisions—(a) Exempt- 
ing Interest of Beneficiary. The statutes in some ju- 
risdictions exempt from the operation of general 
provisions by which the interest of a beneficiary of 
a trust may be subjected in equity to liability for his 
debts cases in which the trust fund proceeded from 
some person other than the beneficiary.4° Such a 
statute operates to deprive a court of equity of any 
jurisdiction which it might otherwise have had to 
subject the interest of the beneficiary,+! and the 
exemption is affected by the statute regardless of tie 
restrictions stipulated by the founder or creator of 
the trust.*? Under such a statute property or in- 
come in the hands of the trustees of a trust created 
by a will cannot be reached by creditors of the ben- 
eficiary,*® although the beneficiary is also charged 
as executor with the administration of the trust.** 
However, such a statute, when construed in connec- 
tion with another statute rendering a surplus over 
that which is necessary for the education and sup- 
port of a person for whose benefit a trust in income 
is created reachable for his debts, does not prevent 
creditors from reaching such excess.*> | Further, 
such a statute does not apply to a mere passive 
trust,t® or where an attempted trust. is invalid,*? 
and where the statute so provides, the trust must 
be declared by a will duly recorded or deed duly 
registered.*® 


Prohibition of alienation. A statute prohibiting 
alienation by a beneficiary of his right to receive 
income*® has been held to abolish the common-law 
right of his ereditors to subject it to his: debts.®° 
The rule applies although the beneficiary has become 
entitled to the estate in remainder.®! Under such 
a statute, a power of attorney given by the beneficiary 
to his ereditor to collect the income in order to dis- 
charge his debt is invalid.®? » 


34. Wetmore v. Truslow, 51 N.Y.} cannot be disregarded although the, Eyens, 35 N.J.Eq. 553; Hardenburgh 
338. statute is to bé liberally construed. v. Blair, 30 N.J.Eq. 645; Frazier v. 
35. Cooper v. Carter, 129 S.W. 224, Hardenburgh v. Blair, 30 N.J.Eq. 45 Nis ola mea 19. N.J.Eq. 316, 97 Am.D. 
145 Mo.App. 887. [d] Vested beneficial estate is pro-| °° ~ 3 3 
aA _Sherihan Vv. Sinise.169 NB 999 ot Tramell y. Tramell, 32 a fed tds eee v. Corey, 25 N.W. 
. . kK A ele > . 
MEG REVINGLG Part sG0) N.Y. Siv1030;045 | Oe), Tp Bae PEW Cd): O74, 16 ich, 494. 


App.Div. 335]. 
37. Managan v. Shea, 149 N.W. 378, 


[e] Trust for benefit of wife and 
children.—Under a statute expressly 


45. Spring v. Randall, 64 N.W. 
1068, 107 Mich. 103. See Miller .v. 
Miller, 1 Abb.N.Cas.' (N.Y.): 30 (al- 


158 Wis. 619. 


38. In re Walters, 123 A. 408, 278 
Pa. 421; In re Hohenshieldt’s Estate, 
159 A. 71, 105 Pa.Super. 18. 


39. In re Walters, 123 A. 408, 278 
Pa. 421. + 


40. See statutory provisions. 


[a] Executors holding funds for 
distribution to legatees are trustees 
within such a provision. First Nat. 
Bank of Lincoln v. Starkey, 190 Ill. 
App. 532 [aff 108 N.E. 695, 268 Ill. 22]. 


[b] Purpose of statute.—(1) ‘The 
statute was intended for the benefit 
of the needy and unfortunate, and its 
provisions should be made to apply to 
all cases coming within its spirit.” 
Cummings v. Corey, 25 N.W. 481, 58 
Mich. 494, 502. (2) . “The exception 
was intended to permit any other per- 
son to provide a fund for the support 
or benefit of the debtor, and place it 
beyond the reach of creditors by plac- 
ing it in trust.” Frazier v. Barnum, 
19 N.J.Eq. 316, 319. 


{c] Plain langmage of exception 


excluding appropriation by creditors 
of trust property when the trust has 
been created by some other person 
than the debtor, creditors of a_ wife 
living separate from her husband can- 
not subject real estate, constituting a 
trust created by the husband for the 
benefit of his wife and children, to the 
payment of the wife’s debts. Stout v. 
Apgar, 60 A. 52, 69 N.J.Eq. 337. 


Executions against property held in 
trust generally see Executions § 84. 


Proceedings supplementary to 
execution see Mxecutions § 941. 


41. Porlis v. Lee, 14 S.W. 218, 88 
Tenn. 782; Henson v. Wright, 12 S.W. 
1035, 88 Tenn. 501; Jourolmon v. Mas- 
sengill, 86 Tenn. 121 [overr Hooberry 
v. Harding, 10 Lea (Tenn.): 392; Tur- 
ley v. Massengill, 7 Lea (Tenn.) 353]. 

42. Tramell v. Tramell, 35 S.W. 
(2a) 574, 32) S.W.(2d), 1025, , 162 
Tenn. 1. 

43. Binns v. La Forge, 61 N.E. 382, 
191 Ill. 598; Hunterdon v. Henry, 4 
A. 858, 41 N.J.Eq. 388; Lippincott v.. 


lowing surplus to’ be reached to pay’ 
judgment for: alimony and main- 
tenance of children). y 


_46. Wells v. Ely, 11 NiJ.Bq. 172; 
White 'v. O'Bryan, 351 S.W. 785, 148 
Tenn. 18. . 


What constitutes active trust see 
supra § 16. 


ae Hh Craig v. Hone, 2 Edw. (N.Y.) 


48. White v. O’Bryan, 251 S.W. 785, 
148 Tenn. 18. 


49. See supra § 305. 


50;) slo. rer PP lint ss Wall, 198 Nees 
319; 118 Mise. 354; Plainfield. First 
Nat. Bank v. Mortimer, 60 N.Y.S. 47, 
28 Misc. 686. 


51. In re Wentworth, 181 N.Y. 
442, 190 App.Div. 829 [aff 181 N.Y. 
ae and aff 129 N.E. 646, 230 N.Y. 
76]. 


52. Seely v. Fletcher, 117 N.Y.S. 
6, 63 Misc. 448 [aff 120 N.Y.S. 1145, 
35 App.Div. 920]. 


Ss. 
S. 


moO 
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Express exemption of trusts for support. By stat- 
ute in some jurisdictions, express provision is made 
for the exemption of the income of spendthrift trusts 
up to a certain amount.°* Such a statute applies to 
a trust to receive and pay profits annually or oftener 
for the support and maintenance of the cestui dur- 
ing his life.*4 


[§ 310] (b) Subjecting Interest of Beneficiary—- 
aa. In General. Under a statute providing that es- 
tates of every kind held or possessed in trust shall 
be subject to the debts or charges of the persons 
to whose use, or for whose benefit, they are held 
or possessed, where the beneficiary whose interest 
is sought to be subjected is given an enforceable 
interest in the property devised that interest may 
be subjected to his debts.°> Such an interest is 
given when a specific sum is directed to be paid 
to. him, which payment he ean legally enforee.*® It 
is likewise given where the language creating the 
interest is sufficient to give him an estate in the 
property devised,®* but “when neither of these is 
given and the sum which he is to receive is discre- 
tionary with the trustee, no interest is created which 
may be subjected to the payment of his debts.°§ 
Under such a statute, where a trust is to pay the 
net income of land to the beneficiary for -his sup- 
port and the support of his family and the trustees 
are given power to sell the land and apply the pro- 
eeeds and income therefrom in the same way, the 
beneficiary has no interest in the land which can 
be reached.®° 


A statute conferring the right upon creditors to 
reach equitable interests of the debtor has been con- 
strued not to apply to trusts for the maintenance 
and support of a debtor or his family under which 
the trustees are given discretionary powers,°°? wheth- 
er the diseretion is as to the use of the corpus of 
the trust®! or as to the income.®? 


Right to withheld income as test. By statute in 
some jurisdictions where property is given to trustees 
to pay over the income to any person, such income 
is liable in equity to the claims of the creditors 
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of the beneficiary if there is no provision for ac- 
cumulation and the trustees are not expressly author- 
ized to withhold such income and it is not expressly 
given for the support of the beneficiary or his fam- 
ily.°* If any one of the conditions specified is pres- 
ent the income is not liable to the claims of the 
beneficiary’s ereditors.®* Authority given to the 
trustee to expend the income as he may see fit for 
the beneficiaries instead of paying it over to them 
constitutes a withholding of it.°° Under a statute 
whereby whatever is in the power of man to enjoy, 
however encumbered by trusts and provisos, may be 
seized and applied so far as necessary for the sup- 
port of his wife and children, income payable under 
a spendthrift trust can be attached.®® 


Income due and owing. Under a provision per- 
mitting an execution against income from a trust 
fund due and owing to a judgment debtor in excess 
of a certain amount, the beneficiary cannot be re- 
garded as having income due and owing where the 
trust is to apply income to his support and the sup- 
port and maintenance of his children, he not being 
entitled to any of the rents, income, or profits of 
the trust estate, and under which any surplus not 
required for his support is to be paid to others.®* 


Retreactive effect. A statute subjecting income 
under a spendthrift trust created by a person other 
than the beneficiary to payment for the mainte- 
nance of the beneficiary’s wife amd children has been 
held invalid as applicable to trusts created before 
its enactment,®® although it has been held to the 
contrary that income accruing after the passage of 
such a statute may be subjected notwithstanding the 
trust was, created before its passage.®® 


[§ 311] bb. Surplus. By express provisions of the 
statutes in some jurisdictions in the ease of a trust 
for the payment of income in which there is no valid 
provision for an accumulation, any surplus over the 
amount necessary for the edueation and support of 
the beneficiary is liable to the claims of his eredi- 
tors.7° Such a statute, although in its terms relat- 
ing to trusts of realty, has been applied to trusts 


53. See statutory provisions. 


54. Fowler & Lee v. Webster, 92 
SvE. 157, 178-N.C...442. 


55. Louisville Tobacco Warehouse 
Co. v. Thompson, 189 S.W. 245, 172 
Ky. 351; Marshall v. Rash, 7 "S.W. 
879, 87 Ky. 116, 3 Ky.L.. 963, 12 Am. 
S.R. 467; Alexander v. Owens, 4 Ky. 
Tz) 6211 


[a] ‘Defeasible fee may be reached. 
Dickison v. Ogden, 12 S.W. 191, 89. Ky. 
G2, Ad Ky. 385: 

[b] Note and mortgage given by 
beneficiary may be enforced. Graves 
vy. Reed, 12 S.W. 550, 11 Ky.L. 502. 


Statutory provisions making inter- 
ests subject to execution see HExecu- 
tions § 84. 


56. Showalter v. G. H. Nunnelley 
Coreen 7. Saws. LOZ ZO Keys ob 9be 
Louisville Tobacco Warehouse Cow Vv. 
Thompson, 189 S.W. 245, 172 Ky. 351; 
Knefler v. Shreve, 78 Ky. 297. 


[a] Discretion as to necessity.— 
If the only discretion vested in the 
trustee is whether the entire net in- 
come shall be applied to the support 
of a life beneficiary, and he decides 


such expenditure to be necessary, the 
beneficiary has such a fixed and 
definite interest in the income that it 
can be subjected to debts contracted 
by him against the protest of the 
trustee. Akers v. Fidelity & Columbia 
Trust Co., 234 S/W. 725, 192. Ky. 850. 


57. Louisville Tobacco Warehouse 
Co. v. Thompson, 189 S.W. 245, 172 
TW wip 


[a] A discretion in the trustee as 
to the management and ‘control of 
the trust property does not prevent 
creditors from subjecting it. Marshall 
v. Rash, 7 S.W. 879, 87 Ky. 116, 9 Ky. 
L. 963, 12 Am.S.R. 467. 


58. Louisville Tobacco Warehouse 
Co. “WaxvEbompson, 189) 'S.Wie 245, 172 
Ky. 351; Hackett’s Trustee v. Hackett, 
142 S.W. 673, 146 Ky. 408. 


59. Zimmerman v. Makepeace, 52 
N.E. 992, 152 Ind. 199: 


60. Brooks v. Reynolds, 59 F. 923; 
Morris v. Daiker, 172 N.E. 540; 35 
Ohio App. 394. 


61. Morris v. Daiker, supra. 
62. Brooks v. Reynolds, 59 F. 923. 


63. See statutory provisions, 


64. Foley v. Hastings, 139 A. 305, 
107 Conn. 9. 


65. Foley v. Hastings, supra. . 


66. Board of Charities and Correc- 
tion v. Kennedy, 3 Pa.Dist. 231; Phila- 
delphia Bd. of Charities, etc. v. Moore, 
6 Pa.Co. 66. 


67. Ellis v. Chapman, 150 N.Y.S. 
673, 165 App.Div. 79. 


68. Commonwealth v. Thomas, 25 
Pa.Dist. 659. 


69. Commonwealth y. 
Pa.Dist: 17% 


70. McColgan v. Walter Magee, 
Inc., 155 P..995, 172) Cal..182;- Magner 
Vib Crooks, (SPabawosoye 130m alan ose 
Schenck v. Barnes, 50 N.E. 967, 156 
NEY a e207 40: L.R.A, Bote Tolles_ v. 
Wood, 1 N.E. 251, 99 N.Y. 616; Wil- 
liams v. Thorn, 70 N.Y. 270; Wetmore 
v. Truslow, 51 N.Y. 338; Campbell v. 
Hoster, 35) NeYew son [att 16 How.Pr. 
27515 Graff v. Bonnett, 31 N.Y. 9, 88 
Am.D. 236 [aff 25 N.Y.Super. 54, 25 
How.Pr. 470]; Bramhall v. Ferris, 14 
Ni Ye 415 67 Am.D. 113; Locke v. Mab- 
bett, 3 Abb.Dec. (N.Y.) 68, 2 Keyes 


Cozens, 25 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a »- 


§§ 311-312] 


of personalty.7! | The remedy under such statute is 
not confined to accrued income; the court may deter- 
mine what would be a reasonable allowance, and di- 
rect application toward payment of the judgment 
of any further surplus.‘ In order to avail himself 
of such a statute the ereditor must. bring himsclf 
within its terms’ and show the existence of a 
surplus.?# 


Payments to adult children. Where a specified 
amount is required to be paid quarterly to the ben- 
eficiary to be applied to the education and support 
of his children, such amount cannot be taken into 
consideration in determining whether or not there 
is a surplus after the maturity and marriage of the 
children.*® 


A claim of the wife of the beneficiary for alimony 
is to be deducted from the surplus income before it 
may be applied on a judgment against the benefici- 
ary,‘® and an order of the court requiring the trus- 
tee to pay such alimony is paramount to the rights 
of a creditor to subject such income to a judgment 


457; Keeney v. Morse, 75 N.Y.S. 728, 
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recovered before such order. was entered.’* 


Revocation of trust. As a trustee in bankruptcy 
is entitled to reach the surplus, if any, beyond the 
needs of the bankrupt for his education and sup- 
port, it must follow that a consent by the latter to 
a revocation of the trust indenture would be tanta- 
mount to a fraud on his creditors where such a sur- 
plus exists, under a statute whereby surplus income 
from trust property was subject to claims of the 
beneficiary’s creditors.** 

Territorial limitations. A statutory provision by 
which surplus rents and profits of real property held 
in trust may be subjected by the beneficiaries’ credi- 
tors applies only to land in the state, in which the 
statute was enacted.*® 


[§ 312] (4) Proceedings To Subject Interest of 
Beneficiaries®°—(a) Nature and Form in General. 
Where the statute provides the procedure by which 
the beneficial interest of a cestul que trust may be 
subjected to his debts, the creditor is limited there- 
to.8! Asa general rule, the interest of a beneficiary 


76. Demuth v. Kemp, 144 .N.Y.S. 


71 App.Div. 104; Dittmar v. Gould, 69 
N.Y.S. 708, 60 App.Div. 94; Gifford v. 
Rising, 51 Hun (N.Y.) 1; McEwen. v. 
Brewster, 17 Hun (N.Y.). 223; Scott 
v. Nevius, 13 N.Y.Super. 672; In re 
Wilkening’s Will, 244 N.Y.S. 115, 137 
Misc. 451; Demuth v. Kemp, 140 N.Y. 
S. 152, 79 Misc. 516 [rev on other 
grounds 144 N.Y.S. 690, 159 App.Div. 
422 (afl 111° N.E&. 1086, 216 NoY. 757) 7; 
Miller v. Miller, 1 Abb.N.Cas. (N.Y.) 


30; Sillick v. Mason, 2 Barb.Ch. (N. 
Y.) 79 [mod 4 Sandf.Ch. 351]; Bryan 
v. Knickerbacker, 1 Barb.Ch. (N.Y.) 


409; Degraw v. Clason, 11 Paige (N. 
Y.6 136; Clute v. Bool, 8 Paige (N.Y.) 
83; Hallett v. Thompson, 5 Paige 
(N.Y.) 586; Craig v. Hone, 2 Edw. (N. 
Y.) 554; Arzbacher v. Mayer, 10 N.W. 
440, 53 Wis. 380. 


{a] MTilustration.—Where a _ testa- 
mentary beneficiary is entitled to 
fifteen thousand dollars income, less 
three thousand dollars alimony and 
one thousand five hundred dollars to 
cover execution of the trust, the ex- 
cess over three thousand dollars al- 
lowed for his support should be ap- 
plied to the payment of judgment 
against him. Demuth v. Kemp, 140 N. 
Y.S. 152, 79 Mise. 516 [rev 144 N.Y.S. 
690, 159 App.Div. 422 (aff 111 N.E. 
1086, 216 N.Y. 757)]. 


[b] The validity of such a statute 
has been sustained. In re Reynolds, 
243 F. 268. 


{c] Retroactive effect. — Statute 
applied to trusts existing as of the 
time it took effect as well as to those 
thereafter created. Brearley School v. 
Ward, 94 N.E. 1001, 201 N.Y. 358, 40 
L.R.A.N-S. 1215, Ann.Cas.1912B 251. 


[d] Implied repeal.—A_ statutory 
permission to issue execution against 
the trust income of a judgment debtor 
to the extent of a specified percentage 
thereof does not repeal by implica- 
tion a statute authorizing proceedings 
to reach trust income after allowance 

-to the beneficiary of an amount rea- 
sonably sufficient for his maintenance. 
Heppenstall v. Baudouine, 132 N.Y.S. 
511, 73 Misc. 118. 


Legislative power as to trust es- 
tates see Constitutional Law § 270. 


71. Spellman v. Sullivian, 43 F.(2d) 
762 [aff 61 F.(2d) 787]; In re Wil- 
liams, 79 N.E. 1019, 187 N.Y. 286; Wil- 
liams v. Thorn, 70 N.Y. 270; Demuth 
v. Kemp, 144 N.Y.S. 690, 159 App 
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516, and aff 111 N.E. 1086, 216 N.Y. 
i571]; Gifford v. Rising, 51 Hun ‘(N., 
Y.) 1; Hallett v. Thompson, 5 Paige 
(N.Y.) 586. 


72. Williams v. Thorn, 70 N.Y. 
270; Howard v. Leonard, 38 N.Y.S. 
363, 3 App.Div. 277; McEvoy v. Ap- 
pleby, 27 Hun (N.Y.) 44; Hann v. Van 
Voorhis, 5 Hun (N.Y.) 426, 15 Abb. 
Pr.N.S: 79: Scott, v. Nevins, 13 N.Y. 
Super. 672. 


[a] Determination of sum neces- 
sary for support.—(1) It is proper to 
take into consideration the debtor’s 
station in life, and the manner in 
which he has been reared and educat- 
ed, his habits and whether he has 
other means. He is entitled to be 
supported in his accustomed manner 
of living and need not contribute to 
his support by his labor or otherwise. 
Card v. Meincke, 72 Hun (N.Y.) 299; 
Kilroy v. Wood, 42 Hun 636, 4 N.Y.St. 
443; Genet v. Beekman, 45 Barb. (N. 
Y.) 382, 31 How.Pr. 286; Moulton v. 
De Ma Carty, 29 N.Y.Super. 533; Stow 
v. Chapin, 21 N.Y.St. 38. (2)* Where 
the income is not more than sufficient 
for the support and maintenance of 
the beneficiary, it cannot be reached 
by a creditors’ bill, although he is able 
to and might support himself by his 
own labor and exertion. Clute v. Bool, 
8 Paige (N.Y.) 83. (3) But the bene- 
ficiary is not entitled to support an 
able-bodied husband as a necessity of 
living. Howard v. Leonard, 38 N.Y.S. 
368,38 ‘App. Dive 207, 


[b] Intention of creator as to how 
beneficiary should live, and manner in 
which he had been accustomed to live 
as controlling. Demuth v. Kemp, 
144 N.Y.S. 690, 159 App.Div. 422 Lrev 
140 N.Y.S. 152, 79 Mise. 516, and aff 
216 Nevin 75%, TINE E1086. 


[ce] One hundred dollars per month 
as insufficient. Magner v. Crooks, 73 
P. 585, 139 Cal. 640. 


73. Spellman v. Sullivian, 43 F.(2d) 
762 faff 61 F.(2d) 787]. 


[a] 
must 
vian, 


Execution returned unsatisfied 
be shown. Spellman vy. Sulli- 
438 F.(2d) 762. 

74. See infra § 319. 

75. Demuth v. Kemp, 140 LESS 
152, 154, 79 Misc. 516 [rev 144 Was: 
690, 159 App.Div. 422 (aff 111 N.E. 
LOS6; ZUG=NeYs cou). 


NE 
N. 


690, 159 App.Div. 422 [rev 140 N.Y.S. 
152, 79 Misc. 516, and aff 111 N.H. 1086, 
216 NeY. 757]. 


77. Demuth vy. Kemp, 140 N.Y.S. 
152, 79 Misc. 516 [rev 144 N.Y.S. 6990, 
159 App.Div. 422 (aff 111 N.E. 1086, 
216 N.Y. 757)]. 


78 Rowe v. Farmers’ Loan & Trust 
Co., 2380 N.Y.S. 382, 132 Mise. 651. 
eat In re MacFarlane, 45 F.(2d) 


80. ‘Cross references: 
Attachment of equitable interests gen- 
erally see Attachment § 367. 
Execution against interest of bene- 
gcd generally see Executions § 
4. 


Garnishment of property held in trust 
for defendant see Garnishment §§ 
133-137. 

Supplementary proceedings to reach 
property held in trust generally 
see Executions §§ 941; 1051. 


81. See cases infra this note. 


fa] Executor cannot set off, as 
against the beneficiary of income from 
a trust fund, the amount of the ben- 
eficiary’s note to the executor. In re 
ae Will, 193 N.Y.S. 319, 118 Misc. 
354. 


[b] Injunction.—The question of 
the amount necessary for the educa- 
tion and support-of the beneficiary of 
the trust fund should not -be deter- 
mined on a motion for a temporary in- 
junction to restrain the trustee from 
paying to the beneficiary more than a 
Specified amount. Rowe vy. Farmers’ 
Hoan, & Trusty Coys2s0, Ne Yas oss elo 
Misc. 651. 


[c] Supplementary proceeding's.— 
(1) Neither a receiver (Smith v. Bar- 
num, 3 N.Y.S. 476, 50 Hun 602; Me- 
Ewan v. Brewster, 17 Hun (N.Y.) 
223) (2) nor a judgment creditor 
(Locke v, Mabbett, 3 Abb.Dec. (N.Y.) 
68, 2 Keyes 457) can take the inter- 
est of the beneficiary of a spendthrift 


trust in a supplementary proceed- 
ing. 
{d] Surplus income.—Under the 


New York statutes judgment creditors 
of the beneficiary seeking to reach 
surplus income are limited to a spe- 
cial garnishee execution or an action 
in equity to impound the surplus. 
In re Ungrich, 94 N.E. 999, 201 N.Y. 
415; In re Havemeyer’s Estate, 216 


562 [65 C.J.] 
in trust property can, unless otherwise provided’ by 
statute, be subjected to the payment of his debts only 
in a court of equity.*? Equity has jurisdiction of 
such a proceeding independent of statute,®* and the 
procedure in the absence of contrary statutory pro- 
vision is that of the ordinary ereditor’s bill.°4 A 
remedy at law, to defeat the jurisdiction of equity, 
must be adequate in the particular case.25 Where 
the trust is of such a character that under the stat- 
ute of usesS® the cestui que trust takes the legal 
estate in the trust property, his estate or interest 
may be taken by attachment, by writ of entry, by 
the levy of an execution, or any other appropriate 
proceeding at law, without resort to remedies af- 
forded by a court of equity.°* 


Election of remedy. A judgment creditor may pro- 
ceed under a statute whereby the surplus in excess 
of rents and profits of realty held in trust for a 
beneficiary necessary for his education and support 
may be subjected to his debts, instead of proceeding 


Nieesdarset ule l » Mise, 197s.-\In. re 
Mints. Wall, 193 N.Y.S. 319," 113 
Mise. 354. quate, 


82. U.S.—Spellman v. Sullivian, 43 


or under a cloud. 
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generally be reached in equity, where 
the creditor’s legal remedy is inade- 
and seizure of the property 
at law leaves the title still uncertain 
De Rousse v. Wil- 


[§§ 312-313 


under a statute authorizing execution against trust 
income to the extent of a certain per cent thereof, 
where, by the latter remedy, satisfaction of the judg- 

ment would be delayed over several years, and might 
be defeated. 


[§ 313] (b) Conditions Precedent. In some juris- 
dictions it is not necessary that a judgment on the 
claim be recovered before a creditors’ bill is 
brought,®® but the judgment may be rendered in the 
action in which the equitable relief is sought.?° 
Where a defendant is a nonresident, and possesses no 
property within the state subject to legal process, 
the necessity of first obtaining a judgment at law 
before proceeding in equity is obviated;°t but the 
mere fact that a debtor resides outside the jurisdic- 
tion of the court, and cannot be served with process, 
is not sufficient to give a court of equity inherent. 
jurisdiction of a proceeding to apply the surplus in- 
come of a trust in favor of the debtor to the pay- 
ment of his debt, as authorized by statute, without 


ry’s income by petition to court hav- 
ing jurisdiction of the trust, instead 
of by original bill. Spring v. Ran- 
dall, 64 N.W. 10638, 107 Mich. 103. 


F.(2d) 762 [aff 61 F.(2da) 787]. liams, 164 N.W. 896. 181 Io 4. Spellman vy. Sullivian, 43 F. 
; Ww. ; wa 379. 
Ala.—Burke v. Morris, 25 So. 759, ! (2d) 762 [aff 61 F.(2d) 787]. 
121 Ala, 126. 12, Miata ee MOTTE he See io aylad Seuepins Ancona Cla nya 
Fla.—Johnston vy. Smith, 80 So. 184, foe y a judgment creditor to reach sur- 
76 Fla. 474. [a] Illustrations.—(1) Where a plus income payable to the judgment 
trust instrument provided that any | 2ebtor under a trust has all the char- 


Ga.—Patterson v. Lawrence, 10 S. 


acteristics of a creditor’s bill of the 


E. 355, 83 Ga. 703, 7 L.R.A. 143; John- 
ston v. Redd, 59 Ga. 621. 


Iowa.—De Rousse v. Williams, 164 
N.W. 896, 181 Iowa 379. 


Me.—Tarbox v. Palmer, 86 A. 847, 
110 Me. 436. 


Mich.—Feldman y. Preston, 160 N. 
W. 655, 194 Mich. 352; Spring v. Ran- 
dall, 64 N.W. 1063, 107 Mich. 103. 


N.J:—Wells v. Bly, 11 N.J:Eq. 172; 
Halsted v. Davison, 10 N.J.Eq. 290; 
Woodruff v. Johnson, 8 N.J.Eq. 729, 
55 Am.D. 247. 


N.Y.—Bergmann v. Leavitt, 99 N.Y. 
S. 748, 113 App.Div. 899; Newton v., 
Jay, 95 N.Y.S.) 413; 107 App. Div. 457, 
CNET @ ky. proc: 89; Fiske v. Parke, 
TOVENRYSS Fs 8389 Mise. 157 [aff 79 
N.Y.S. 327, 77 App.Div. 422]; Keeney 
v. Morse, 69 N.Y.S. 535, 34 Misc. 114 
baff 75 N.Y.S. 728, 71 App.Div. 104]; 
Craig v. Hone, 2 Edw. 554. 


N.C.—Morris v. Rippy, 49 N.C. 533. 


S.C.—Culleton v. Garrity, 32 S.C.Eq. 
323; Iorr v. Hodges, 17 S.C.Hq. 593. 


See Major v. Deer, (Ky.) 4 J.J. 
Marsh. 585 (right of cestui que trust 
not affected by execution against 
grantor). 


[a] Attachment is not proper rem- 
edy. Feldman vy. Preston, 160 N.W. 
655, 194 Mich. 352; McWhinney v. 
Gage, 235 N.W. 676, 183 Minn. 141 
(where property is conveyed in trust, 
the income thereof to be distributed 
to various beneficiaries and the trus- 
tee having power to sell and reinvest, 
a beneficiary has no interest in any 
specific property which can be reach- 
ed by attachment). 


[b] Thus, where the real purchas- 
er of property has title made fraudu- 
lently to another, in secret trust for 
himself, it cannot, at law, be subject- 
ed to the purchaser’s debts, but must 
be pursued in a court of equity. Mor- 
ris v. Rippy, 49 N.C. 533. 


[c] Trust on consideration may 


difference of opinion between the ben- 
eficiary and the trustee as to the 
amount required for the support of 
himself and his children should be 
submitted to the court, under such 
provision as well as its general con- 
trol over trust estates, especially 
where the property rights of infants 
are involved, equity could take juris- 
diction and direct the actions of the 
trustee on the application of the ben- 
eficiary’s widow as next friend and 
guardian of the children. Ford v. 
Ford, 18 S.W.(2d) 859, 230 Ky. 56. 
(2) A court of equity, which had in 
three suits undertaken the entire con- 
trol of a trust estate and in a fourth 
suit had undertaken to partition realty 
and distribute the personalty, has pri- 
mary jurisdiction of a claim by a third 
party fer an equitable lien on such es- 
tate. Brown v. Ford, 91 S.E. 145, 120 
Va. 233. (3) Where one share of a 
trust estate, on the death of the con- 
tingent beneficiary before the life ten- 
ant, waS by a compromise agreement 
between all parties vested in a claim- 
ant charged with the payment of the 
debts of the contingent holder, the 
court in the consent decree reserving 
the right to determine such debts, that 
court had jurisdiction as against that 
claimant over a claim for an equitable 
lien against the original estate. 
Brown v. Ford, supra. 


[b] Enforcing decree for alimony. 
—Where defendant in a divorce suit 
against him, in which judgment was 
rendered requiring him to pay to 
plaintiff therein an annual sum, leaves 
the state so that the judgment can- 
not be enforced by any of the stat- 
utory remedies, the court, by virtue 
of its equitable jurisdiction, may com- 
pel the trustee of a fund held in the 
state for the benefit of defendant to 
apply the income thereof to satisfy 
plaintiff's judgment. Wetmore vy. 
Wetmore, 28 N.Y.S. 377, 8 Mise. 51, 
31 Abb.N.Cas. 239 [aff 29 N.Y.S. 440, 79 
Hun 268 (mod 44 N.E. 169, 149 N.Y. 
520, 52 Am.S.R. 752, 33 L.R.A. 708) ]. 


[ec] Creditor may reach beneficia. 


strict type. The only effect of the 
statute is to render this kind of equi- 
table assets liable for debts; in point 
of procedure, the remedy is the cred- 
itor’s bill which has always been 
familiar in chancery practice.” 
Spellman vy. Sullivian, 43 F.(2d) 762 
[aff 61 F.(2d) 787]. (2) A judgment 
creditor by commencing suit in equi- 
ty under statute making surplus in- 
come from trust liable to creditors’ 
claims acquires lien upon surplus su- . 
perior to general creditors’ claims. 
Spellman v. Sullivian, swpra. 


Creditor’s bill see Creditors’ Suits 
15y Coss pa 13:7.6. 


85. Heppenstall v. Baudouine, 132 
N.Y.S. 511,°73 Mise. 118. 


_ fa] Remedy adequate.—Proceed- 
ings supplementary to execution. 
Hexter v. ‘Clifford, 5 Colo. 168. 


[b] Remedy inadequate.—If the 
trustees of a fund combine and agree 
with the beneficiary to pay. over to 
him the income before it accrues, so 
that it cannot be reached by g garnishee 
process, the creditor’s remedy at law 
is inadequate, and-he may maintain 
a complaint in the nature of a-credi- 
tor’s bill. Huntington v. Jones, 43 
A. 564, 72 Conn. 45. 


Adequacy of remedy at law gen- 
erally see Equity §§ 14-47. 


86. Statute of uses generally see 
supra § 8. 

een Hutchins v. Heywood, 50 N.H. 
491. 


88. Heppenstall v. Baudouine, 132 
NoY Si 611, 173. Mise. 118. 


89. Huntington vy. Jones, 43 A. 564, 
72 Conn. 45. 


90. Coyne v. Plume, 97 A. 337, 90 
Conn. 293; Huntington v. Jones, 43 A. 
564, 72 Conn. 45. 


91. Heaton v. Dickson, 133 S.W. 
159, 153 Mo.App. 312. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 313-318] 


the creditor having first recovered a judgment at 
law.°? Statutory provisions as to the issuance and 
return of an execution against the debtor’s property 
as prerequisite to a creditor’s action to subject such 
property apply where the statute provides that trust 
property may be subjeeted in the same manner as 
other property which cannot be reached by execu- 
tion.®® Return of execution nulla bona is not neces- 


sary where it appears otherwise that the debtor is - 


insolvent.°+ 


[§ 314] (c) Jurisdiction. Where, under the stat- 
utes, a proceeding, to subject income to the payment 
of the debts of the beneficiary is regarded as quasi 
in rem rather than strictly in rem, jurisdiction may 
be acquired without judicial seizure and possession 
of the res by something which is the equivalent of 
a Judicial seizure, as from a writ of attachment or 
of garnishment or a contract lien which is sought 
to be enforced as by way of foreclosure,®* but the 
mere possession by the beneficiary and his assignee 
of property within the state will not give jurisdic, 
tion in rem over it.°® 


[§ 315] (d) Process and Notice. Under a statute 
providing for the issuance of a garnishment execu- 
tion against income, notice must be given to the 
trustee, although the statute dispenses with the ne- 
cessity of notice to the debtor,®* but where the trus- 
tee has accepted garnishee orders against himself, 
and paid them without question, he will be deemed 
to have waived the requirement of notice to himself 
before the granting of the garnishee order,®® and he 
may be guilty of laches in failing to move to set 
aside the order.°® 


[§ 316] (e) Defenses and Objections by Trustee. 
The trustee must compel a creditor to procced in a 
regular and Jegal way in enforcing a claim against 
the estate! and if he fails to do so he will be lable to 
interested parties who have been injured? in the same 
manner as if he permits the. estate to be dissipated 
or lost in any other illegal way or by illegal means ;? 


92. Dittmar v. Castellane, 69 N.Y. 
S. 708, 60 App.Div. 94. 


93. Demuth v. Kemp, 144 N.Y.S. 
690, 159 App.Div. 422 [rev 140 N.Y.S. 
152, 79 Misc. 516, and aff 111 N.E.|_ 97. 
1086, 216 N.Y. 757]. 735, 

94. De Rousse vy. Williams, 164 N.]| q, 
W. 896, 181 Iowa 379; Tabb & Co. v.} 654 
Williams, 57 N.C. 352. , 

95. Coyne y. Plume, 97 A. 337, 90 
Conn. 293. 

96. Coyne v. Plume, supra. supra. 


fa] Tllustration.—Gen. St. §§ 837, 1. 
838, rendering the income of trust 
funds liable to creditors, and author- 


olds, supra. 


Kutz v. 


izing any court having jurisdiction of 2. Kutz v. Nolan, supra. 
a creditor’s action against a benefi- Ler " “4 

ciary to direct the trustee to pay over 3. See infra § 562. 

the net income to aripeg 8: No give a 4 Kutz v. Nolan, supra. 
remedy only where the court obtains Ps 

jurisdiction, and, where personal serv- 5. Kutz v. Nolan, supra. 
ice within the state was not had upon 6. 


the nonresident beneficiary in the in-| Me. 436. 
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in rem over it, while as against the [b] 

trustee the action was not in rem. 

coe v. Plume, 97 A. 337, 90 Conn. 
Oe 


Pistchal v. Durant, 153 N.Y.S. 
168 App.Div. 100 [appeal dism 
110 N.E. 1048, 216 
Myers Co. v. Reynolds, 166 N.Y.S. 8. 


98. John G. Myers CO.” Ve 
99. John G. Myers Co. v. Reynolds, 


Nolan, 73 
Pa. 262, 24 L.R.A.N.S. 1124. 


Tarbox v. Palmer, 86 A. 847, 110 


[65 C.J.] 565 


and this is true notwithstanding the acquiescence 
of the beneficiary in the judgment upon which an 
execution creditor proceeds‘ and the cestui que trust 
cannot waive error in the issuance of an attachment 
execution before the maturity of the judgment on a 
judgment note exeented by the beneficiary and the 
trustee be thereby relieved from lability in failing 
to resist the attachment.® Since equitable trust proe- 
ess for the purpose of applying a trust fund to a 
debt of the cestui que trust can be maintained only 
by a creditor, it is a good defense that there is no 
indebtedness and that suit is prosecuted by the eredi- 
tor in reality for the benefit of the cestui que trust 
to enable him to withdraw the trust fund for his 
own use.§ 


[§ 317] (£) Parties. The trustee is a necessary 


‘party to an action to subject the income of trust 


property to the payment of a debt of the cestui que 
trust,’ although the obligation was incurred prior to 
the creation of the trust. Where it is alleged that 
the cestui que trust has assigned or charged a part 
of the trust fund by a contract, the cestui que trust 
has a right to be heard on such allegation, and will 
not be bound by a deeree in a case to which he is 
not a party, and notice to the trustee is not sufficient 
to bind him.® 


[§ 318] (g) Pleading. Under general rules of 
pleading?® the bill or complaint must contain a state- 
ment of the facts essential to entitle complainant tc 
relief.11_ The complaint in a creditor’s action to sub- 
ject the income of a beneficiary to the payment of 
his debts, which contains no allegations as to the 
amount of the trust fund, or as to the amount of the 
income necessary for the edueation and support of 
the beneficiary, or that there was any surplus above 
such amount,?? or an allegation that the income ex- 
ceeds the amount necessary to support the beneficiary 
in the style to which he has been accustomed, made 
merely on information and belief, without setting 
forth the facts on which the conclusion is based,* 


Order for application of trust 
income to beneficiary’s debts could not 
bo sustained where the trustee was 
not a party, and had not been heard 
with reference thereto. King v. Ir- 
ving, 92 N.Y.S. 1094, 103° App. Div. 


N.Y. 644]; John | 429: 
Hancock v. SRE 45 S.Ww. 


68, 19, Ky.L. 2006. 
Reyn- 9. Cooper v. Landis, 15 N.C. 526. 


10. See Equity §§ 404-423; Plead- 
ing §§ 140-170. 

11. See cases infra this note; 
notes 12-15. 

Ja] Complaint was sufficient in an 
action to reach surplus income from a 
trust for a bankrupt’s benefit where 
it alleged the appointment of plain- 
tiff as trustee in bankruptcy, receipt 
by defendant of more than a certain 
sum per year as net income under the 
indenture, his ability to earn his own 
livelihood and support those depend- 
ent on him, and set forth the amount 


and 


A. 555, 224 


come of a trust fund, or upon his 


. nonresident assignee, while the trus- 


tee at the time of service of process of 
foreign attachment upon it had no ac- 
erued income in its hands free from 
attachment, the court had no jurisdic- 
tion to apply the income of the fund to 
payment of the creditor’s claim, the 
mere possession by the beneficiary and 
his assignee of property within the 
state not giving the court jurisdiction 


7. %In re MacFarlane, 45 F.(2d) 992 
(Cal. Civ. Code § 859); Young vy. Bul- 
len, 43 S.W. 687, 19 Ky. i561; Kine 
Ve, Irving, 92 N.Y.S. 1094, 103 App.Div. 
420. 


{a] Rule applied in an action 
brought under a statute whereby sur- 
plus rents were subject to debts of the 
cestui que trust. In re McFarlane, 
45 F.(2d) 992. 


ample for his proper education and 
support and the surplus available for 
the payment of the claims of credi- 
tors. Rowe v. Farmers’ Loan & Trust 
Co., 230 N.Y.S. 382, 132 Mise. 651: 


12. Keeney v. Morse, 69 N.Y.S. 535, 
34 Misc. 114 Laff 75 N.Y.S. 728, 71 App. 
Div. 104]. 

13. Stow v. Chapin, 51 Hun 640, 
4 N.Y.S. 496. 
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or which fails to show a judgment against the bene- 
ficiary and an execution returned unsatisfied, or ade- 
quate reason for such steps not having been taken,!* 
is insufficient. A creditor, seeking to reach a sup- 
posed interest which his debtor has in lands, the 
title to which is in a third person, resulting from 
his paying the purchase money and having the deed 
made to such third person, in trust, and making no 
allegation of fraud in his bill, cannot claim a con- 
veyance of the lands to himself unless the case be 
such that the debtor might enforce it in his own 
name.t? The allegation of the complaint, in an ac- 
tion against trustees to establish a lien on the trust 
fund, the beneficiaries having given a mortgage there- 
on to plaintiff’s testator, that plaintiff recovered 
judgment on the debt against the beneficiaries, will 
be construed as a mere ailegation of the ownership 


of the claim by plaintiffs and the conclusive estab- 


lishment of the amount of hability.1® An answer by 
the trustee should set up the facts on which he re- 
hes.17 An answer setting up as a ground of defense 
to an action by creditors of the cestui que trust, 
where his estate has been held not subject to his 
debts, that the property in question had been given 
the debtor and his heirs free from his debts is not 
subject to demurrer.'* 


[§ 319] (h) Evidence. In an action by a judg- 
ment creditor to reach surplus income of a trust 
fund after providing for the maintenance and edu- 
cation of. the beneficiary,'® the burden is on the 
creditor to show what was necessary for the bene- 
ficiary’s maintenance and education,”° and that there 
is a surplus beyond the needs of the beneficiary, con- 
sidering his station in life, previous education, his 
habits and means of support;?! and, if the creditor 
offers no evidence as to the amount necessary for the 
proper support of the beneficiary, it is error for the 
court arbitrarily to fix an amount.?? Evidence as 
to the mode of life to which the beneficiary has been 
accustomed and of the annual expense of maintain- 
ing his family in such manner of living is compe- 
tent,2? and, under a statute providing that, where 
no valid direction for accumulation is given in the 
trust instrument, income in excess of that required 
for the support of the beneficiary may be applied to 
the claims of creditors,?* in determining what is a 


14. Brown v. Barker, 74 N.Y.S. 19. 
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See supra § 311. 


[§§ 318-321 


reasonable sum for the support of the beneficiary as 
against his creditors, it is proper to take into con- 
sideration his station in life, the manner in which 
he has been reared and educated, and his accustomed 
manner of living.*® In an action against a trustee 
under a will, by the assignee of the cestui que trust, 
to sequester the income specified in such will, parol 
evidence is not admissible to show that the cestui 
que trust is a spendthrift, where the will does not 
create a spendthrift trust.2° Where it is sought 
to render trust property subject to an execution 
against the cestui que trust, on the ground that the 
consideration of the debt was supplies furnished for 
the use of the trust estate, evidence to the effect that 
such supplies were furnished for the use of a planta- 
tion owned by the beneficiary in another county not 
embraced in the trust is irrelevant.27 Where a trust 
in favor of the settlor has been declared irrevocable 
by the court, it is proper to show that a confession 
of judgment on which it is sought to subject the 
corpus of the trust was obtained by collusion be- 
tween the settlor and the creditor with the fraudu- 
lent intent indirectly to revoke the trust.?8 In an 
equitable action to apply trust funds to the pay- 
ment of a debt of the cestui que trust, his note ex- 
pressed to be for “value received” was sufficient to 
establish an indebtedness prima facie.?°® 


[§ 320] (i) Submission on Statement of Facts. 
Where the parties seek to have a determination of 
the controversy on agreed facts, the statement of 
facts must contain the facts essential to a determina- 
tion of the rights of the parties;*° and, where it is 
sought to reach surplus income, a statement is in- 
sufficient which does not show what is the amount 
of the trust fund, the amount of the income, the 
age or_condition of the beneficiary, what is needed 
for his support, or whether the whole or any part 
of the income has been appropriated for that pur- 
pose.*? 


[§ 321] (j) Receiver. In proceedings to subject 
the interest of a life tenant beneficiary, a receiver 
may properly be appointed to take charge of the 
trust property and apply the rents and profits to 
judgments where the trustee refuses to pay the in- 


18 App.Div. 374. 


48, 68 App.Div. 592. 
15. Fisher v. Leavitt, 6 Vt. 328. 


16. Newton v. Jay, 95 N.Y.S. 413, 
107 App.Div. 457, 35 N.Y.Civ.Proc. 89. 


17. Kutz v. Nolan, 73 A. 655, 224 
Pa. 262, 24 L.R.A.N.S. 1124. 


[a] Bule applied.—It is not suffi- 
cient for the trustee under an irrevo- 
eable deed of trust, who has been 
made garnishee in an attachment ex- 
ecution on a judgment taken on a 
judgment note executed by the cestui 
que trust, simply to demand in his 
answer an inquiry as to whether the 
judgment and execution were collu- 
sive, but the facts should be stated, 
and, on them, he should aver that he 
believes that the conduct of the judg- 
ment creditor and cestui que trust is 
collusive. Kutz v. Nolan, 738 A. 555, 
224 Pa. 262, 24 L.R.A.N.S. 1124. 


18. Stephens vy. Bishop, 3 Ky.Op. 
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20. Graff v. Bonnett, 31 N.Y. 9, 88 
Am.D. 236 [aff 25 N.Y¥.Super. 54, 25 
How.Pr. 470]; Bramhall v. Ferris, 14 
Ney. 415) 67 sAm: D185) “benauthy ve 
Kemp, 144 N.Y.S. 690, 159 App.Div. 
422 [rev 140 N.Y.S. 152, 79 Mise. 516, 
ane athe 1 NB S086. 2:16) NeYae ub aly 
Bunnell vy. Gardner, 38 N.Y.S. 569, 4 
App.Div. 321. 


21. Rowe v. Farmers’ Loan & Trust 
Co., 230 N.Y.S. 382, 132 Mise. 651. 


22. Demuth v. Kemp, 144 N.Y.S. 
690 159 App.Div. 422 [rev 140 N.Y.S. 
152,79 Mise. 616) “and aft Gat Nam. 
1086, 216 N.Y. 757]. See Plainfield 
Nat. Bank v. Mortimer, 60 N.Y.S. 47, 
49 (“In considering the exigencies 
Of Mier te. it is utterly impossi- 
ble for a court to draw with any de- 
gree of accuracy a line of the limit of 
proper expenditures for living which 
shall place any portion of this income 
beyond the boundary’’). 


23, “Schuler iv. Post, 467 N.vis. as: 


24 See statutory provisions. 


25. Magner v. Crooks, 73 P. 585, 139 
Cal. 640; Howard v. Leonard, 38 N.Y. 
S. 363, 3 App.Div. 277, 3 N.Y.Ann.Cas. 
157; Kilroy v. Wood; 42 Hun (N.Y.) 
636; Genet v. Beekman, 45 Barb. (N. 
Y.) 382, 31 How.Pr. 286; Moulton v. 
De ma Carty, 29 N.Y.Super. 533. 


26. Kingman y. Winchell, (Mo.) 20 
S.W. 296. s ? 
27. Johnston v. Redd, 59 Ga. 621. 


28. Fidelity Trust Co. v. New York 
Finance Co., 12 Pa.Dist. 684. 


29. Tarbox y. Palmer, 86 A. 
110 Me. 436. 


30. Phelps v. Phelps, 14 N.E. 625, 
145 Mass. 416. 


Submission of controversy general- 
ly see Submission of Controversy 60 
C.J. D676. 


31. Phelps vy. Phelps, 14 N.E. 625, 
145 Mass. 416. y 


847, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 321-323] 


debtedness.®? 


[§ 322] h. Seizure of Estate or Interest of Cestui 
Que Trust under Trading with the Enemy Act. Hqui- 
table, as well as legal, interests of enemy beneficiaries 
of a testamentary trust are demandable and seizable 
by the alien property custodian under the Trading 


with the Enemy Act.?* 


[§ 323] 4. Estate or Interest Remaining in Cre- 


32. Showalter v. G. H. Nunnelley 
Cou 25.0 S. Ww L02k, 201 Ky 595. 


33. Estate of Isenberg, 28 Hawaii 
590 (Trading with the Enemy Act of 
Octs 65-191'%. $7" Ce): 


34 U.S.—Southern.Pac. R. Co. v. 
Doyle, 11 F. 253, 8 Sawy. 60. 


Cal.—Schlessinger v. Mallard, 11 P. 
728, 70 Cal. 326. : 


Rees me horne v. Payne, 14 B.Mon. 


Md.—Baker v. Baker, 90 A. 776, 123 
Md. 32. 


N.H.—Smyth y. Carlisle, 
464. 


N.Y.—Townshend vy. Frommer, 26 
N.E. 805, 125 N.Y. 446, 26 Abb.N.Cas. 
441; Nearpass v. Newman, 106 N.Y. 
47, 12 N.B. 557, 26 N.Y.Wkly.Dig. 576; 
Woodgate v. Fleet, 44 N.Y. 1, 11 Abb. 
Pr.N.S. 41; Livingston v. Ward, 216 
N.Y.S. 37, 216 App.Div. 675; Blake v. 
Ane ag 174 N.Y.S. 556, 186 App.Div. 
488. 


16 N.H. 


ie ramen v. Moore, 90 N.C. 2389, 


J a paeiates v. Hamilton, 2 Binn. 


Tex.—West Texas Bank & Trust Co. 
v. Matlock, (Commn.App.) 212 S.W. 
937 {reforming (Civ.App.) 172 S.W. 
162]; Monday v. Vance, 49 S.W. 516, 
92 Tex. 428, (Civ.App.) 51 S.W. 346. 


Va.—Hale v. Horne, 21 Gratt. (62 
WVa:): 112. 


Wash.—Jenkins v. Jenkins Univer- 
Sity, 49 P! 247,50 P. 785, 17- Wash. 
160. 


[a] Rule applied.—(1) Where all 
that is granted by a trust instrument 
is security for the payment of a par- 
ticular bond—a right to have the 
lands sold and the proceeds applied, 
so far as is necessary, to the satis- 
faction of the bond, all else remains 
in the grantor under a statute so 
providing, as well as by terms of the 
instrument itself. Southern Pac. R. 
Co. v. Doyle, 11 F. 253, 8 Sawy. 60. 
(2) Where a trust results to the gran- 
tor for life in all his real and per- 
sonal property which he has convey- 
ed and devised and bequeathed to his 
children, property thereafter acquired, 
if purchased with profits accruing aft- 
ed date of the conveyance, and not 
paid for out of the corpus, belongs to 
the grantor. Dawson v. Dawson, 15 S. 
C.Hq. 148. 


[b] Interest.—Under an agreement 
whereby the vendor of land deposited 
a sum of money with trustees to be 
paid by them to the first railroad that 
constructed a line through time land, 
the vendor was entitled to the interest 
on the fund while it was held by the 
trustees and before a railroad was 
constructed. West Texas Bank & 
Trust Co. v. Matlock, (Tex.Commn. 
App.) 212 S.W. 937 [reforming (Civ. 
App.) 172 S.W. 162]. 


[c] Subsequent quitclaim deed, 
given trustee by grantor for the sole 
purpose of further securing income to 
be applied by the trustee to the sup- 
port of the grantor’s wife and chil- 


-dren for her life under a former trust 


TRUSTS 


ator of Trust—a. In General. 
trust is created, 
braced in the trust and not otherwise disposed of 
remains in, or reverts to, the creator of the trust,** 
subject to alienation by him,*° and his grantee gets 
a good title subject to the trust.*® 
terest in the trust property may be reserved or re- 
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Where an express 
every interest and estate not em- 


\ 
An estate or in- 


sult to the creator by virtue of the provisions of the 


deed, did not affect such deed, but left 
the reversionary estate in the gran- 
tor as it was prior to execution of 
the quitclaim. Nearpass v. Newman, 
LZ INES 5 Dike Oam INGEyonned Vin) cree. 
Wkly.Dig. 576. 


{d] Trust valid as power in trust. 
—wWhere one conveys land by deed of 
trust, void as such, but valid as a 
power in trust, but the power, no 
longer admitting of execution, is 
wholly gone and nonexistent, the 
grantor holds the property disembar- 
rassed of any condition whatsoever. 
Pena: v. Elting, 36 Barb. (N.Y.) 


Resulting trust see supra § 139. 


35. Schlessinger v. Mallard, 11 P. 
728, 70 Cal. 326; Newton v. Hunt, 112 
NUYGS. Oo, woo MISC. nOSa—Lmod Lo) IN. 
Vis. esis 4App Dive sco (att, ow NE. 
134, 201 N.Y. 599)]; Monday v. Vance, 
49 S.W. 516, 92 Tex. 428, (Civ.App.) 51 
S.W. 346; Hale v. Horne, 21 Gratt. 
(62=Va.). 14:2. 


36. Schlessinger v. Mallard, 11 P. 
728, 70 Cal. 326; Monday vy. Vance, 
49 S.W. 516, 92 Tex. 428, (Civ.App.) 
51 S.W. 346; Hale v. Horne, 21 Gratt. 
(62. Van) 12. 


37. Ala.—McWilliams v. Ramsey, 
23 Ala. 813. 


Ga.—Woods v. Woods, 13 S.E. 692, 
87 Ga. 562. 


Ill.— Hobbie v. Ogden, 53 N.E. 104, 
178 ll. 357 [aff 72 Ill.App. 242]; Boyle 
v. John M. Smyth Co., 248 Ill.App. 
Sis 


Ky.—De Kermel v. Alexander, 4 Ky. 
L. 142. 


Md.—Farlow v. Farlow, 34 A. 837, 
83 Md. 118; Buck v. Lantz, 49 Md. 
439; Kent v. Waters, 18 Md. 53. 


Mich.—State v. Welch’s Hstate, 209 
N.W., 930, 235 Mich: 555. 


, iar ake Nt We Rhodes, 39 Miss. 
52. 


Mo.—Speed v. St. Louis, ete., R. Co., 
63 S.W. 393, 163 Mo. 111. 


Neb.—Patterson vy. Lanning, 
W. 338, 62 Neb. 634. 


N.Y.—Livingston v. Ward, 159 N. 
EK. 875, 247 NY. 97; Doctor v. Hughes, 
122 N.H. 221,:225-N.Y. 305; Nearpass 
v. Newman, 12 N.E. 557, 106 N.Y. 47; 
Van Cott v. Prentice, 10 N.E. 257, 104 
N.Y. 45, 25 N.Y.Wkly.Dig. 423; Heer- 
mans v. Robertson, 64 N.Y. 332 [aff 3 
Hun 464, 5 Thomps.&C. 596]; Street 
v. Post, 188 N.Y.S. 658, 197 App.Div. 
304 [aff 178 N.Y.S. 531, 108 Misc. 228, 
And att gs 4 “Nae oO townson INDYe 56815 
Newton v. Hunt, 119 N.Y.S. 8, 134 App. 
Div. 325 [mod 112 N.Y.S. 573, 59 Misc. 
633, and aff 95 N.E. 1134, 201 N.Y. 
599]; Newton v. Hunt, 112 N.Y.S. 573, 
59 Mise. 633 [mod in 119 N.Y.S. 3, 134 
App.Div. 325, and aff 95 N.E. 1134, 201 
N.Y. 599]; Matter of Brooklyn Trust 
Co., 69 N.Y.S. 498, 34 Misc. 205, 2 Mills 
155; Sachs v. Walsh, 60 N.Y.S. 214, 
28 Mise. 731. See also Schenck v. 
Barnes, 49 N.Y.S. 222, 25 App.Div. 153 
[aff 50 N.E. 967, 156 N.Y. 316, 41 L.R. 
A. 395, 27 N.Y.Civ.Proc: 354]. 


Pa.—Harvey’s Appeal, 35 Pa. 207. 
S.C.—De Millen v. McAlliley, 27 S. 


87 N. 


instrument declaring the trust,?’ and his reserved 


Ciliaoo. 


W.Va.—Burche v. Neal, 149 S.E. 611, 
107 W.Va. 559. 


[a] Illustrations.—(1) A convey- 
ance by a husband to a trustee in fee 
simple for the use of his wife and her 
children by him, providing that, if he 
survived her, the whole property 
should revert to him free of the trust, 
conveyed to the trustee a fee defeasi- 
ble on the contingency specified, and 
on the happening of which the title 
reverted in the husband, and thence- 
forth was his property absolutely. 
Woods v. Woods, 18 S.E. 692, 87 Ga. 
562. (2) A trust deed for the benefit 
of the grantor’s wife, providing for 
termination on her death and delivery 
of the property to the grantor, or to 
his personal representatives, if he is: 
deceased, gave the beneficiary a life 
income, and the trust funds on her 
death after that of the grantor revert- 
ed to his estate, but the beneficiary’s 
executrices were entitled to one third 
of the fund for the reason that the 
grantor died intestate. Street v. Post, 
188 N.Y.S. 658, 197 App.Div. 304 [aff 
178 N.Y.S. 531, 108 Mise. 228, and aff 
L334 ONeH. 7573/2232 N. Yer boot. (3) 
Where the settlor of a trust to pay 
herself income for life, and to her 
children on her death, with reserved 
power to change disposition of the 
principal, executed an instrument 
which directed the trustees to hold 
the property after her death and pay 
the income to her husband for life, 
on whose death the trustees should 
transfer the property to the children 
and issue of deceased children in 
equal shares per stirpes, and, in case 
there was no child or issue of a child 
living at the settlor’s death, she re- 
served the absolute right to dispose 
of the property by will, the instru- 
ment gave the settlor a possible in- 
terest in reversion in case of the death 
of all the children during her life 
without living issue. Newton v. 
Hunt, 119 NYS. 33) 1384, App Div, 7325: 
Emod. .112-—N.¥:S~ 9573, 595 Mises? 7633; 
and aff 95 N.E. 1134, 201 N.Y. 599]. 


[b] Reservation of reversion is not 
inconsistent with the creation of a 
trust to continue until the death of 
the reversioner. Doctor v. Hughes, 
122 N.B. 221, 225 NY. 305: 


[ce] Children of grantor.—The fact 
that the grantor in a trust deed con- 
veying property for stated purposes 
does not mention his children therein 
does not deprive them of any right 
conferred on them by law with ref- 
erence to the property placed in trust, 
after the deaths of the grantor and 
the trustee, and failure of the objects 
for which the trust was created. 


Christopher v. Mungen, 55 So. 273, 
61 Fla. 5138, 534. 
[ad] Waiver.—The grantor of a 


deed of trust may waive all or a part 
of his reserved interest in the trust 
estate in favor of the beneficiaries 
named in the deed, and, where such 
waiver is made with an honest intent 
to promote the welfare of the bene- 
ficiaries and not in anticipation of 
death or with any disclosed sinister 
motive, and it does not affect the cer- 
pus of the trust estate or the duties 
of the trustees in its conservation and 
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estate or interest is subject to alienation,®® and to 
the claims of his creditors, although he was solvent 
On the other hand, 
by the provisions of the instrument creating the 
trust, the ereator may be divested of an estate or 
interest in the trust property,*® after which he has 
no power of alienation,*! and, in the absence of 
any showing that the creation of the trust was in 
fraud of creditors,*” the property cannot be seized 
A mere possibility of reverter 
in the grantor is not transferable,t* although he 
may have such a contingent interest in the corpus 


at the creation of the trust.®® 


by his ereditors.*® 


management, and it is accepted and 
complied with by all parties in inter- 
est during the remainder of the gran- 
tor’s life, there is no authority ques- 
tioning the validity or exempting the 
effect of such action. State v. Welch’s 
Estate, 209 N.W. 930, 235 Mich. 555. 


38. Brinkerhoff v. Ridgely, 232 Ill. 
App. 12; Newton v. Hunt, 112 N.Y.S. 
573, 59 Misc. 633 [mod 119 N.Y.S. 3, 
134 App.Div. 325 (aff 95 N.H. 1134, 201 
N.Y. 599)]; Cage & Crow v. Perry, 
(Tex.Civ.App.) 142 S.W. 75; Culpeper 
Nat. Bank v. Wrenn, 78 S.E. 620, 115 
Va. 55. See also Glover v. Baum, 25 
S.W. 274, 15 Ky.L. 688; Schenck v. 
Barnes, 50 N.Y.S. 1133, 26 App.Div. 
626 [aff 50 N.E. 967, 156 N.Y. 316, 41 
L.R.A. 395, 27 N.Y.Civ.Proc. 354]; Hill 
vy. Heermans, 6 Hun (N.Y.) 661. 

{a] Mortgage.—A trust instru- 
ment which provided that the trustee 
should have the exclusive right to 
manage, sell, or otherwise dispose of 
the interest of the grantor for the 
purposes of the trust, and which de- 
prived the grantor during such period 
of the right to exercise any power 
over the property inconsistent with 
the rights of the trustee, did not pre- 
vent the grantor from mortgaging his 
interest, subject to the trust, during 
the life thereof. Cage & Crow v. Per- 
ry, (Tex.Civ.App.) 142 S.W. 75. 


39. Schenck v. Barnes, 50 N.E. 967, 
156 N.Y. 316, 41 L.-R.A. 395, 27 N.Y. 
Civ.Proc. 354; Newton v. Hunt, 119 
N.Y.S. 3)°134 App.Div.. 325 [mod 112 
N.Y.S. 5738, 59 Mise. 633, and aff 95 
N-E. 41134; 201) N.Y. 599)]- 


fa] Contingent remainder in per- 
sonal property is not such an inter- 
est as may be reached by a judgment 
ereditor. Myer v. Thomson, 35 Hun 
(N.Y.) 561. 


Interest remaining in voluntary cre- 
ator of trust for his own benefit as 
subject to his debts see supra § 308. 


40. U.S.—Montgomery v. McDer- 
mott, 103 F. 801, 43 C.C.A. 348. 


Cal.—Finnie v. Smith, 257 P. 866, 
83 Cal.App. 707. 


Ga.—Napier v. Napier, 13 Ga. 243. 


Ill.— Masters v. Mayes, 92 N.E. 945, 
246 Til. 506. 


Ky.—Hill v. Cornwall, 26 S.W. 540, 
95 Ky. 512, 16 Ky.L. 97; Benning v. 
Benning, 14 B.Mon. 585. 


La.—Sintes v. Commerford, 36 
656, 112 La. 706. 


Md.—Worthington v. Rich, 26 A. 
403, 77 Md. 265. 


Mass.—Crawford v. Langmaid, 50 
N.E. 606, 171 Mass. 309; Belknap v. 
Belknap, 428 Mass. 14. 


Mich.—Paton v. Langley, 
537, 50 Mich. 428. 
Mo.—Speed v. St. Louis Merchants’ 


Bridge Terminal R. Co., 63 S.W. 393, 
163 Mo. 111. 


So. 


15 N.W. 


TRUSTS 


N.J.—Lovett v. Taylor, 34 A, 896, 
54 N.J.Eq. 311. 


N.Y.—Rogers Locomotive, etc., 
Works v. Kelley, 88 N.Y. 234 [rev 19 
Hun 399]. See also Baltes v. 'Union 
Trust Co., 72 N.E. 1005, 180 N.Y. 183; 
Govin v. De Miranda, 29 N.Y.S. 347, 
79 Hun 329. 


Ohio.—Kemper v. Lane Seminary, 
17 Ohio 293; Urner v. Yager, 9 Ohio 
Dec. (Reprint) 592, 15 Cine.L.Bul, 264. 


d ae Patrick v. Smith, 39 Wkly.N. 


S.C.—Blount v. Walker, 9 S.E. 804, 
3h SiCy l3 >; Ducker vy, Palmer; Ss 5Sie: 
L. 47; Broughton v. Telfer, 24 S.C. 
Kq. 431. 


S.D.—In re Shotwell’s Trusteeship, 
245 N.W. 251. 


Va.—Baldwin vy. Baldwin, 76 Va. 
345; Chappeli v. Robertson, 2 Rob. 
(41 Va.) 590. 


[a] Illustrations.—(1) A devise to 
a trustee ‘‘and his heirs,” of “all the 
estate, real and personal, of which I 
may die seised, possessed, and enti- 
tled to,” to hold for the use of anoth- 
er, with power of sale, etc., there be- 
ing no residuary clause in the will 
disclosing that any of the estate was 
left undisposed of, confers a fee on 
the trustee, and disposes of all testa- 
tor’s estate, and the fee does not de- 
scend to the testator’s heirs as a 
qualified or determinable fee, subject 
to be divested by the exercise of the 
power of sale, and becoming absolute 
if such power was not. exercised. 
Blount v. Walker, 9 S.E. 804, 31 S.C. 
13. (2) The corpus of a trust in pre- 
senti, providing that it should be de- 
livered to the beneficiary at the trus- 
tee’s discretion, passed on the bene- 
ficiary’s death to his heir, and not 
to deceased trustor’s residuary lega- 
tee. In re Shotwell’s Trusteeship, (S. 
BD.) -245, NW. 251; —(3)) {Ane express 
trust to sell real property and dis- 
tribute the proceeds in a _ specified 
manner to designated beneficiaries, 
which declaration of trust contains 
no reservation of title and no power 
of revocation, vests the entire title 
in the trustee and absolutely divests 
the trustor of all estate and interest 


in the real property.” Finnie v. 
Smith, 257 P. 866, 868, 83 Cal.App. 
707. (4) Where the owner of proper- 


ty conveyed it, except income, in 
trust, to be conveyed as she might by 
will direct, with power to the trus- 
tees to sell with her consent, the pro- 
ceeds of the sale to be retained by 
them, or paid over to the grantor, she 
retained no such interest in the body 
of the estate as could be applied to 
the satisfaction of after-created 
debts. Crawford v. Langmaid, 50 N. 
W. 606, 171 Mass. 309. (5) Where a 
grantor conveyed all his interest in 
certain realty to a trustee for the 
grantor’s prospective wife for life, 
part of the income therefrom to be 
paid to her for his life, the balance 
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of the trust as to make him a necessary party to © 
an action to construe it.*° 
the grantor cannot subject the trust estate to their 
claims merely because of a power reserved to ehange — 
the use to or for the benefit of another,*® and, where 
property is conveyed in trust to be conveyed as the 
grantor may by will direct, the mere right to exer- 
cise the power remaining in the grantor cannot be 
reached by his ereditors.*? 
title to property is conveyed to trustees will not de- 
prive the grantor of the trust of his control over it, 
if his rights over the trust estate are not limited 


Subsequent. creditors of 


The mere fact that the 


to the grantor, and, if he died during 
her life, the entire income to go to 
her, and on her death the premises to 
be conveyed to the grantor and his 
“heirs and assigns,’ no seizin was 
left in the grantor which could be 
devised, and the possibility of revert- 
er if the wife should predecease the 
grantor was a mere naked right, and, 
on the wife’s death after the gran- 
tor’s, the property passed to his heirs, 
the word “assigns’’ not indicating a 
substituted gift after. the grantor’s 
death to his residuary devisees under 
his will, but merely a limitation of a 
fee to be conveyed to the grantor in 
the contingency specified. Livingston 
Sree 216 N.Y.S. 37, 216 App.Div. 


41. Marvin v. Smith, 46 N.Y. 571. 


fa] Tllustration.—Where the own- 
er of lands conveyed them to a trus- 
tee to receive the rents, issues, and 
profits for the use and benefit of the 
wife of the grantor, to be appropriat- 
ed according to her direction and on 
her death, in case the husband sur- 
vived, to convey the same to -her 
children or descendants, if any sur- 
vived, and if none then to the grantor 
and then further to sell or mortgage 
the premises or any part thereof 
whenever desired by the wife separate 
and apart from her husband, and to 
pay over the proceeds to her or rein- 
vest according to her direction, no in- 
terest remained in the grantor subject 
to mortgage by him. Marvin v. Smith, 
2'GH INDY gO Gabe 


[b] Rule applied.—As a deed con- 
veying leased premises to the gran- 
tee in a trust deed to sell for a law- 
ful purpose vests the fee in the trus- 
tee, the lessee, under a renewal of the 
lease made by the grantor after ex- 
ecution of the deed, takes subject to 
be divested of his possession by a sale 
made by a trustee in performance of 
the trust, although the grantor re- 
served the right to lease and receive 
rents. Wald v. Weilhamer, 144 N.Y.S. 
929, 82 Misc. 455. 


42. See Fraudulent Conveyances §§ 
343-362. 


43. First Nat. Bank y. Hinkle, 162 
P. 1092, 65 Okl. 62. 


[a] Rule applied.—Where, under 
the trust, the trustees have power to 
sell the property with the consent. of 
the grantor, the proceeds to be re- 
tained by them or paid over to the 
grantor, the grantor retains no in- 
terest which may be reached by his 
creditors. Crawford v. Langmaid, 50 
N.E. 606, 171 Mass. 309. 


44. Marvin v. Smith, 46 N.Y. 571; 
Dorman y. Balestier, 175 N.Y.S, 677. 

45. Dorman v. Balestier, supra. 

46. Hill v. Cornwall, 26 S.W. 540, 
95 Ky. 612, 16 Ky. Li 97: 


47. Crawford v. Langmaid,’ 50 N.E. 
606, 171 Mass. 309. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 323-325] 


or qualified in the conveyance.*® Although a grantor 
of property in trust for a specific purpose retains 
-sueh an interest therein as entitles him in equity to 
insist on specific execution of the trust, a diversion 
by the trustees of the trust property from the pur- 
poses for which it was granted does not operate as 
a forfeiture of the property or. cause it to revert 


to the donor.*® 


Effect of reservation of right to act as trustee. 
Property, the fee to which was conveyed by the 
ereator to the beneficiaries, is subject to his control 
for the time named in the trust where he reserves 


the right to act as trustee.°° 


[§ 324] b. Provision for Revocation or Reconvey 
It has been held that a conveyance of land 
in trust wherein the grantor reserves an absolute 
power of revocation does not affect the rights of the 


ance, °1 


TRUSTS 


tions arise.®® 
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the property, which should be controlling on the trus- 
tee,®* does not enlarge the life estate. 
grantor provides in the deed for a reconveyance on 
the happening of certain conditions, the right to a 
reconveyance cannot be asserted unless such eondi- 
Where the intention of the grantor is 
that the trustee should have a beneficial interest m 


Where the 


the property and that the grantor only should be 


entitled to a reconveyance and he only in ease he 
performed conditions precedent provided for in the 
declaration of trust, a reconveyance cannot be com- 
pelled by his executrix.°® 
-remains in the grantor under a deed purporting to 


No reversionary interest 


convey the property in fee simple absolute forever 


erantor’s ereditors whether or not it be afterward 


revoked.®? 


4g. Sayre v. Sayre, 17 N.J.Eq. 349. 
49. Chapman v. Wilbur, 4 Or. 362. 


50. Bozarth v. Watts, (Tenn.Ch. 
A.) 61 S.W. 108. 


[a] Rule applied to conveyance by 
father to his minor children to secure 
their support during infancy and 
against any misfortune that might 
overtake the _ father. Bozarth v. 
Watts, (Tenn.Ch.A.) 61 S.W. 108. 


51. Validity see supra § 118. 
52. Alford yv. Alford, 11 So. 316, 96 
Ala. 385. 


Effect of reservation of power of 
revocation as rendering conveyance 
fraudulent see Fraudulent Conveyanc- 
es § 348. 


53. Bear v. Millikin Trust Co., 168 
N.E. 349, 336 Ill. 366, 73 A.L.R. 173. 


54. Bear v. Millikin Trust Co., su- 
pra. 


55. Pennsylvania Horticultural So- 


ciety v. Craig, 87 A. 678, 240 Pa. 137. 


56. Giersch v. Grady, 84 A. 103, 85 
Conn. 685. 


[a] Intent of deed conveying land 
to grantor’s sister who covenanted 
that she would apply the rents and 
profits to the support of the grantor 
and would reconvey if at any time 
thereafter he lived industriously, 
temperately, and creditably for three 
years, which provided that the cove- 
nant should not extend to his heirs, 
personal representatives, or assigns, 
was that the sister would take a ben- 
eficial interest in the land absolutely 
on the grantor’s death without per- 
formance of the conditions, and his 
executrix could not compel a recon- 


veyance. Giersch v. Grady, 84 A. 103, 
85 Conn. 685. 
57. Boone v. Davis, 8 So. 202, 64 


Miss. 133. 


58. Ark.—Bowlin v. Citizens’ Bank 
& Trust Co., 198 S.W. 288, 131 Ark. 97, 
PYAR, 575. 


Del.—Equitable Trust Co. v. Snader, 
154 A. 15,17 Del.Ch. 308. 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849; Axtell v. Coons, 89 So. 419, 
82 Fla. 158. 


Towa.—Sherlock v. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216; Swisher v. Swisher, 137 N.W. 
1076, 157 Iowa 55. 


Where the grantor of a trust as to the | 
fee declares a trust in favor of himself for life, the 
fact that the trust instrument contains a power of 
revocation,®? or of directing a certain division of 


Md.—Warner v. Sprigg, 62 Md. 14. 


Mass.—Cunningham v. Bright, 117 
N.E. .909, 228 Mass. 885; ~Langley v. 
Conlan, 98 N.E. 1064, 212 Mass. 135, 
Ann.Gas.19138C 421. 


pes tasers a4 v. Alston, 25 Miss. 


N.J.—Pedrajas v. Bloomfield Trust 
Co., 139 A. 18, 101 N.J.Eq. 803 [aff 137 
A. 86, 101 N.J.Eq. 105]; Brooks v. 
Davis, 88 A. 178, 82 N.J.Eq. 118; Bolles 
v., State Drust Coy, 2% N:J.Eq:. 308; 
Cooper v. Cooper, 5 N.J.Eq. 9. 


N.Y.—Selden v. .Vermilya, 3 N.Y. 
525; Wright v. Douglass, 10 Barb. 97 
[rev on other grounds 7 N.Y. 564, 1 
Seld. 57]. 


N.C.—Odom v. Morgan, 99 S.E. 195, 
177 N.C. 367; Lee v. Oates, 88 S.E. 
889, 171 N.C. 717, Ann.Cas.1917A 514; 
Peacock v. Stott, 7 S.E: 885, 101 N.C. 
149 [aff 10 S-H. 456, 104 N.C. 154]; 
Butler v. Godley, 12 N.C. 94. 


Pa.—In re Fox’s Estate, 107 A. 8638, 
264 Pa. 478. 


S.C.—Board of Directors of Theo- 
logical Seminary v. Lowrance, 119 S. 
H.- 383, L26 Sic; 89° 


Tex.—Estes v. Estes, (Commn. 
App.) 267 S.W. 709 [aff (Civ.App.) 255 
S.W. 649]. 


Wis.—Danforth v. ‘Oshkosh, Sie IN. 
W. 258, 119 Wis. 262. 


[a] “It is the rule at law, and 
under some circumstances and for 
some purposes in equity, that, where 
a legal and equitable estate unite in 
the same person, the equitable estate 
is merged in the legal.’’ Sherlock v. 
Thompson, 148 N.W. 1035, 1038, 167 
Iowa 1, Ann.Cas.1917A 1216. 


[b] Reasons for rule.—(1) ‘Abso- 
lute control and power of disposition 
are inconsistent with the idea of a 
trust. The trustee and the 
benefeciary must be distinct personal- 
ities, or, otherwise, there could be no 
trust, and the merger of [both] inter- 
ests in the same person would effect 
a legal estate in him of the same 
duration as the beneficial interest de- 


signed.” Reid v. Barry, 112 So. 846, 
854, 93 Fla. 849 [cit Axtell v. Coons, 
89 So. 419, 82 Fla. 158). (2) “It has 


been stated with great positiveness 
that the same person cannot be both 
trustee and beneficiary. Where the 
trustee is made beneficiary of the 
same estate, both in respect to its 


[§ 325] 5. Merger of Estates. 
where the legal and equitable estates in trust prop- 
erty unite in the same person, there is a merger of 
such estates and the trust is terminated.°® 


for the benefit of the beneficiary and her children, 
and providing that the trust shall be deemed bind- 
ing until dissolved by agreement of the parties or 
a decree of court.®” 


As a general rule, 


But 


quality and quantity, the inevitable 
result is that the equitable is merged 
into the legal so that the latter alone 
remains.” In re Fox’s Hstate, 107 A. 
863, 864, 264 Pa. 478. 


{c] MIlustrations.—(1) Where ces- 
tuis assigned insurance policies to the 
trustee, trust therein was extinguish- 
ed, and the trustee held entire owner- 
ship in policies. Atkins v. Atkins, 
(Mass.) 180 N.E. 613. (2) Where a 
life beneficiary acquired the interests 
of all the remaindermen and was sub- 
sequently appointed trustee under the 
trust instrument, on such acquisition 
there was a merger of the life estate 
and remainder. Langley v. Conlan, 
98 N.E. 1064, 212 Mass. 135, Ann.Cas. 
1913C 421. (3) Where property was 
devised in trust for a widow for life, 
then to a son if he reached the age of 
twenty-five, and it was provided that, 
if both the widow and the son should 
die before the latter reached such age, 
and the son left no issue, the trustee 
should pay over all the trust estate to 
a sister, on the son’s death at the 
age of tLirty-four, the estate for life 
and the estate for remainder merged 
in the widow, and terminated the 
trust. Pedrajas v. Bloomfield Trust 
Cu.,- 139 A. 118, 101: N-J-Eq. 803° [aft 
137, A. : 86,2°101 .NsJ.Ba 05): (4) 
Where a purchaser of land with four 
others executed a declaration of trust 
whereby title was conveyed to the 
purchaser as trustee, and his four as- 
sociates indorsed four certificates of 
beneficial interest issued in their 
names to him, they having paid no 
money, the purchaser united in him- 
self all legal and equitable interests 
arising out of the transaction. Cun- 
ningham v. Bright, 117 N.E. 909, 228 
Mass. 385. 


[d] Union of life estate with re- 
mainder by execution of shifting use _ 
or conditional limitation.—Where a 
trust for life with remainder by way 
of shifting. use or conditional limita- 
tion becomes executed as to the life 
estate, uniting the equitable and legal 
estate in the life tenant, and both 
the life estate and the remainders are 
conveyed to one person, the entire le- 
gal and equitable estates are merged 
in him. Lee v. Oates, 88 S.H. 889, 171 
N.C. 717, Ann.Cas.19L7A.\ 54; 


[e] Acquisition of interest in re- 
version.—Trust for payment of cer- 
tain amount of money to. beneficiary. 
for life is not annulled by the fact 
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a merger does not take place until the legal and equi- 
table titles vest in the same person,°®® and even then 
equity will often refuse to recognize a merger which 
might well exist in law,®° as where such result would 
be contrary to the intention of the trustor®? and 
would destroy a valid trust.°? In some jurisdictions 
the statutes provide that, where every person who, 
by virtue of any grant, assignment, or devise, is en- 
titled to both the actual possession of real estate 
and to the receipt of the rents and profits thereof 
in law or equity shall be deemed to have a legal 
estate therein of the same quality and duration, 


and subject to the same conditions, as his beneficial’ 


interest, the same person cannot be at the same 
time trustee and beneficiary of the same identical 
interest.® 


Trustee as beneficiary. Where the trustee is made 


beneficiary of the same estate both in respect of ’ 


quality and quantity, there is a merger,®* but such 
a merger does not result where there are distinct 


TRUSTS 


[§ 325 


interests as where the trustee is required to pre- 
serve the trust estate for remaindermen;*® and, as 
a general rule, where the beneficiary is also made the 
trustee, he takes a legal estate of the same dura- 
tion and extent as the beneficial] interest, designed.®* 
Under a statute providing that every person who, 
by virtue of any grant, assignment, or devise, is 
entitled to both the actual possession of real estatv 
and to the receipt of the rents and profits thereot 
in law or equity shall be deemed to have a legal 
estate therein of the same quality and duration, and 
subject to the same conditions, as his beneficial in- 
terest, the same person cannot be at the same time 
trustee and beneficiary of the same identical inter- 
est,°7 and in such case there is a merger of the legal 
and equitable titles,®® but such merger takes place 
only where the trustee is the sole beneficiary.®® 


Spendthrift trusts. Where the trust is such as 
is characterized a “spendthrift trust,” a merger will 
not ordinarily result where the life tenant benefici- 


ae 


that the beneficiary becomes sole own- 
er, subject to claims against her 
mother’s estate in respect of a half 
interest, of the reversion of the fund 
after termination of her own life in- 
terest as cestui que trust. Herrick v. 
Slocombe, 151 A. 81, 84 N.H. 413. 


Termination of trusts generally see 
supra § 124. 


59. Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309 


60. Sherlock v. Thompson, 148 N. 
W. 1035, 167 Iowa 1, Ann.Cas.1915A 
1216:;- Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309. 


61. Ark.—Bowlin v. Citizens’ Bank 
& Trust Co., 198 S.W. 288, 131 Ark. 
97, 2. A. LAR: 575. 


Conn.—Bristol Baptist Church _v. 
Connecticut Baptist Convention, 120 
A. 497, 98 Conn. 677. 


Hawaii—In re Holloway’s Estate, 
28 Hawaii 329. 


Iowa.—Sherlock v. Thompson. 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216: 


Mo.—Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309. 


[a] Illustration.—Where a testa- 
trix bequeathed the income of the re- 
mainder of her estate to her husband, 
and after his death to her son in trust, 
to share the income equally between 
them during their joint lives, the sur- 
vivor to have the whole income dur- 
ing his life, and, after the death of 
the survivor the property to be di- 
vided among testatrix’s nephews and 
nieces, the fact that the legal title 
vested in the husband, and, on his 
death, leaving the son surviving, in 
the son as trustee, did not create a 
merger in equity as it would have 
barred the rights of the remainder- 
man contrary to the intent of the 
testatrix. Sherlock v. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas. 1917A 
1216. 


tb] Vesting of legal title in oldest 
son of trustee under rule of primogen- 
iture.—Where land was conveyed to 
a father in trust for his son for life, 
at whose death it was to be conveyed 
and transferred to persons designated 
in his will or to his heirs at law, and 
the beneficiary attempted to convey 
the land in fee after the trustee died 
intestate, and then himself died in- 
testate, notwithstanding that under 
the prevailing rule of primogeniture, 


applicable to a trustee’s legal title, 
the legal title descended to the bene- 
ficiary as the oldest son of the trus- 
tee, there was no merger of the legal 
and equitable titles for the reason 
that the court will enforce a valid 
trust according to the intention of the 
creator, and, if it cannot be executed 
by the trustee, or if one cannot be 
named, the court will appoint one, and 
mold its decree so that the rights of 
the beneficial owners will be- pre- 
served. Highland Park Mfg. Co.-v. 
Steele, 2382 F. 10, 146 C.C.A. 202 [aff 
212 F. 972, and mod on other grounds 
235 EF. 465, 149 C.C.A. 11 (cert den 37 
S.Ct. 113, 242 U.S. 640, 61 L.Ed. 541)]. 


62. Bristol Baptist Church vy. Con- 
necticut Baptist Convention, 120 A. 
497, 98 Conn. 677; Asche vy. Asche, 21 
ING Oo dake oN ey aos on 


fa] Rule stated.—‘It seems that 
equity will not recognize a merger, 
even where there is a union of legal 
and equitable estates in the same per- 
son, if contrary to the intention of 
the parties, if the effect would be to 
destroy a valid trust.” Bowlin v. 
Citizens’ Bank & Trust Co., 198 S.W. 
238, 289, 1131 “Ark: 97, 2 ACTRESS 75: 


63. See statutory provisions; and 


cases infra this note. 


[a] Sole life tenant, on becoming 
also sole fiduciary under will, became 
entitled to legal estate of same qual- 
ity and duration, and subject to same 
conditions as beneficial interest. In 
Fesmalloway, 248 N.Y.S. 153, 1389 Misc. 


[b] Such statute does not apply 
(1) where the trustee has an estate 
in trust for the life of the beneficiary 
and the beneficiary has the remainder 
in fee. Greer v. Chester, 17 N.Y.S. 
238, 62 Hun 329 [aff 30 N.B. 863, 131 
N.Y. 629]. (2) Where a testamentary 
trust is for the benefit, inter alia, of 
the testator’s widow during her life, 
the death of a remainderman, whose 
heir the widow was, does not operate 
to merge the trust estate in theelegal 
estate acquired by her as heir, as the 


will created a trust which must exist 


as long as the widow lives. Asche y. 
Asche, 21 N.B. 70, 113 N.Y. 232. 


64. In re Fox’s Hstate, 107 A, 863, 
264 Pa. 478. : 


65. In re Fox’s Estate, supra. 


[a] Active trust.—Where property 
is given to executor with certain du- 
ties to perform, impressed with a 


spendthrift trust, to pay to himself 
as an individual the income for life, 
and at his death the estate and income 
are to go' to his children or others, 
the trust estate in the corpus and in 
the income is not, in any manner de- 
stroyed, nor does the necessity for its 
existence cease during the life estate, 
and the income still remains the tes- 
tator’s property until it is actually 
paid to the beneficiary, as the trust is 
an active one, and the cestui is com- 
petent to act as trustee to preserve 
the fund for the remaindermen. In re 
Fox’s Estate, 107 A. 863, 264 Pa. 478. 


[b] Temporary merger of the le- 
gal and equitable estates on one per- 
son becoming the~sole fiduciary as 
well as life tenant and beneficiary will 
not terminate a trust under an instru- 
ment requiring distribution of the 
trust property on the beneficiary’s 
marriage or death. In re Galloway, 
248 N.Y.S. 158, 139 Misc. 183. 


66. Axtell v. Coons, 89 So. 419, 82 
Fla. 158; Swisher v. Swisher, 137 N. 
W..1076,°157 Tewa 55. 


[a] One trustee also beneficiary.— 
(1) Where there is a devise to trus- 
tees one of whom is to take a benefi- 
cial interest in the trust property, he 
takes a legal estate to the extent of 
such interest. Wood v. Gridley, 217 
TlApp. 579; Bolles v. State. Trust 
Co., 27 N.J.Eq. 308; Mason v. Mason, 
2 Sandf.Ch. 432 [aff 2 Barb. 229 (aff 
3 N.Y. 375, 3 Code Rep. 164, 5 How. 
Pr. 118)]. But see Burbach v. Bur- 
bach, 75 N.E. 519, 217 Ill. 547 (holding 
that, where a will devises land in 
trust for the purposes of a sale, and 
division of the proceeds among the 
trustees and other beneficiaries, the 
trustees take a joint title, and their 
separate interests as beneficiaries are 
not merged with their interests as 
trustees). (2) Where a deed of trust 
named one of the trustees as one of 
the beneficiaries of the trust, it was 
effective to vest in him the entire ti- 
tle to his undivided interest or share 
in the property. Swisher v. Swisher, 
137 N.W. 1076, 157 Iowa 55. 


67. Woodward v. James, 22 N.E. 
150, 115 N.Y. 346; Tuck v. Knapp, 85 
N.Y.S. 101, 42 Mise. 140. 


68. Robb v. Washington, ete., Col- 
lege, 98 N.Y.S. 92, 103 App.Div: 327 
[mod 78 N.E. 359, 185 N.Y. 485]. 


69. Robb v. Washington, -etc., Col- 
lege, supra. 


For later cases. developments and changes in the law see Annotations, same title ana section number. 


/ 
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ary acquires the interests of remaindermen.’° 


Release by life tenant. In some jurisdictions stat- 
utes provide in substance that, where a person bene- 
ficially interested in the income of a trust created 
for the rents and profits of lands shall or may be 
or become entitled in his own right to the remainder 
of the principal fund so held in trust, he may release 
to himself his right to the interest of such trust 
estate and thereupon the trust estate shall be merged 
Such a statute includes a 
ease in which the remainder is acquired by pur- 
chase,*? and is not limited to a case where the re- 
mainder has devolved on the cestui que trust by op- 
However, it refers only to a case 
where the cestui que trust has a vested present: in- 


with the remainder.’ 


eration of law.7? 
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tingencies.*° 


Further, under 
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terest in the remainder free from the possibility of 
an ultimate defeasance.*4 
lute and indefeasible, not subject to be divested or 
to diminution on the occurence of subsequent con- 
Tt is not sufficient that the beneficiary 
shall have acquired rights which may probably ripen 
into an absolute title but amount to something less 
than a present legal title to the entire remainder.*® 
a statute rendering the interest of the 
life tenant inalienable,‘ it has been held that, not- 
withstanding his acquisition of the remainderman’s 
interest, the trust will not be destroyed.** 


His title must be abso- 


A conveyance or devise by the trustee to the bene- 
ficiary, execpt in accordance with the provisions of 
the trust, will not destroy the trust.’ 


VII. APPOINTMENT, QUALIFICATION, AND TENURE*® OF TRUSTEE;*: SURVIVORSHIP 


[§ 326] A. Who May Be Trustee*?—1. In Gen- 
eral. Before the statute of uses®® there was a limita- 
tion or restriction as to those who could stand seized 
to uses; but since the passage of that statute, trusts 


[By DoueLAs Roprnson Gray] 


have been adopted to supply the place of uses, and 


70. Bowlin v. Citizens’ Bank & 
Trust Co., 198 S.W. 288, 131 Ark. 97, 
2 A.L.R. 575; In re Moore, 48 A. 884, 


198 Pa. 611; In re Cook’s Estate, 6 
Pa.Dist.&Co. 260; Mather’s Hst., 17 
Pa.Dist. 127. See In re Fox’s Estate, 
107 A. 863, 264 Pa. 478 (there is no 


merger of interest in the trustee aris- 
ing out of the fact that he is also a 
beneficiary, where he takes the prop- 
erty as executor to pay himself in- 
come for life, and at his death the 
corpus and income go to others, as 
the income remains the property of 
the creator until paid to the benefi- 
ciary, and the trust is an active one 
of which such person is competent 
to act as trustee for the benefit of 
the remaindermen). 


[a] Where testator created spend- 
thrift trusts in life estates for sons, 
there was no merger affecting them 
by reason of their taking absolute 
estate in the remainder due to failure 
of a gift thereof to charity through 
the death of the testator within a 


month after making the will. In re 
Moore, 48 A. 884, 198 Pa. 611. 
71. See statutory provisions; cas- 


es infra this note; and notes 72-78. 


[a] Retroactive operation has been 
denied to such a statute. Metcalfe 
v. Union Trust Co., 73 N.E. 498, 181 
Ne xoo: 


[b] Interest. of cobeneficiary.—A 
statute authorizing a beneficiary. of 
the income of personalty on coming 
into the remainder to release the in- 
come and merge the trust estate in 
the remainder does not apply to re- 
maindermen under a trust created for 
the benefit of two other’ persons, 
which is to last until the death of the 
survivor, where the remaindermen 
have been declared entitled during 
the life of the survivor to the undis- 
posed of income of the one who died. 


In re Rutherford, 73 N.Y.S. 510, 36 
Misc. 314. 
72. Mills v. Mills, 63 N.Y.S. 771, 50 


App.Div. 221. 
73. Mills v. Mills, supra. 


74 Thall v. Dreyfus, 82 N.Y.S. 691, 
84 App.Div. 569. 


75. Matter of U. S. Trust Co., 
N.E. 614, 175 N.Y. 304. 
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76. In re Hogarty, 70 N.Y.S. 428, 
34 Misc. 610, 2 Mills 205 [mod 70 N.Y. 
S. 839, 62 App.Div. 79]. 


77. See supra § 305. 


78. Dale v. Guaranty Trust Co. of 
New York, 153 N.Y.S. 1041, 168 App. 
Div. 601; In re Hull’s Estate, 251 N. 
Y.S. 683, 141 Misc. 288; In re Lens- 
man’s Will, 243° N.Y.S. 126, 137 Misc. 
77; In re Perry’s Will, 214 N.Y.S. 461, 
126 Misc. 616. 


{a] Trust to receive corpus or in- 
come.—An estate in real and personal 
property, left in trust to be used as 
needed for the support of testator’s 
sister, remainder to his mother, not 
being a trust to receive and apply in- 
come, is alienable, under Personal 
Prop. L. § 15, and Real Prop. L. § 103, 
and merges with the remainder there- 
in, when acquired by the _ sister 
through the mother’s will. In re 
Bloodgood, 172 N.Y.S. 509, 184 App. 


Div. 798 

79. Arnold v. Southern Pine Lum- 
ber Co., 123 S.W. 1162, 58 Tex.Civ: 
App. 186. 


[a] Thus, where the property was 
to be held in trust for the beneficiary 
for life, and the remainder for such 
persons as he might appoint by deed 
or will, in default of such appoint- 
ment, for his children, the trustee and 
the beneficiary could not, by a sub- 
sequent agreement, disregard the 
trust and acquire a greater estate 
than had been reserved in the instru- 
ment, and the trustee by the terms of 
his will. devising his entire estate to 
the beneficiary, conveyed no greater 
interest than he himself possessed. 
Arnold v. Southern Pine Lumber Co., 
123 S.W. 1162, 58 Tex.Civ.App. 186. 


80. Of: 


Assignee for benefit of creditors see 
Assignments for Benefit of Credi- 
tors §§ 288-315. 


Guardians: 
ene ay ee Guardian and Ward 


§§ 21-1 
Of. 
prsrconee see Drunkards passim 
N 
Insane persons see Insane Per- 


sons §§ 245-283. 


the former inability to stand seized to a use no 
longer prevails.*4 
persons capable of holding real or personal property 
may hold as trustees,*® but a transfer in trust must 


The general rule now is that all 


Of:—Cont’d. 
Sree ies see Spendthrifts §§ 


Trustees in or for: 
Bank yEy see Bankruptcy §§ 176—- 


Carrying out charitable gift see 
Charities §§ 46-57. 


Insolvency see Insolvency §§ 82-88. 
81. Acceptance and disclaimer: 
Generally see supra §§ 76, 77. 


Of executorship as affecting trustee- 
Ship see infra § 510. 


Constitutionality of statutes: 


Appointing and removing trustees see 
Constitutional Law § 253. 


Authorizing: 


Removal of trustee for cause see 
Constitutional Law § 512. 


Trust companies to act as trustees 
see Constitutional Law § 254. 


Prohibiting appointment of nonresi- 
dents as trustees see Constitution- 
al Law § 888 text and note 62. 


Trustee’s appointment as guardian 
see Guardian and Ward § 48., 


82. Executors and administrators 
as trustees see infra §§ 507-517. 


“83S. St. 27 Hen. VIII c 10. 


84 Sinking Fund Com’rs v. Walk- 
er, 7 Miss. 143,738) AmiD. 43/3: 


85. Hitchcolk v. Mortgage Securi- 
ties Corporation, 116 So. 244, 254, 95 
Fla. 147; Stearns v. Fraleigh, 23 So. 
18, 39 Fla. 603, 39 L.R.A. 705; Sinking 
Fund Com’rs v. Walker, 7 Miss. 143, 
SSA Oa sia 


“It may be stated in general terms 
that whoever is capable of taking the 
legal title or beneficial interest in 
property, may take it in trust for 
others. Whatever persons or corpo- 
rations are capable of having the le- 
gal title or beneficial interest cast on 
them by gift, grant, bequest, descent 
or operation of law, may take the 
same object to a trust and they will 
become trustees.” Perry Trusts and 
Trustees § 389 [quot Hitchcolk,< v. 
nae Securities Corporation, su- 
pra]. 
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be to a person capable of holding.*® 


[§ 327] 2. Persons under Legal Disability.*’ 
ject to limitations and restrictions imposed by stat- 
persons under legal disability, 1f eapable of 
may be trustees,®® and 
insolvency does not operate in itself as a disqualifica- 


ute,®® 
taking and holding property, 


tion.?° 


Insane persons®! may take title as trustees,®? but 
may not perform any active functions.®® 


[§ 328] 3. Nonresidents. 


Statutes prohibiting nonresidents generally from 
acting as trustees have been construed as not in- 
capacitating trustees previously appointed,?® and as 
applying only to such appointments as were made 


86. U.S.—Yowng, v. Mercantile 
Trust Co., 140 F. 61 [aff 145 F. 39, 75 
C.C, A. 264]. 


Md.—MelIntyre v. Smith, 141 A. 405, 
154 Md. 660. 


Miss.—Sinking Fund Com’rs sv. 
Walker, 7 Miss. 143, 38 Am.D. 433. 


Mo.—Foster yv. Friede, 37 Mo. 36. 


N.J.—Taylor v. Coriell, 57 A. 810, 
66 N.J.Eq. 262. 


N.Y.—Greene v. Greene, 26 N.E. 
739, 125 N.Y. 506; Rose v. Hatch, 26 
NOE 467, 125 N.Y. 4273" Dodge | v. 
Pond, 23 N.Y. 69 [mod 28 Barb. 121]; 
Sherwood v. American Bible Co., 4 
Abb.Dec. 227, 1 Keyes 561; Central 
Trust Co. of New York v. Gaffney, 142 
N.Y.S. 902, 157 App.Div. 501 [aff 109 
N.H. 1069, 215 N.Y. 740]; Devoe v. 
Mauss des NY. Ss 88933 AppebDiv. 
256; Mersereau v. Bennet, 108 N.Y.S. 
868, 124 App.Div. 413; Brown  v. 
Spohr, 84 N.Y.S. 995, 87 App.Div. 522 
{aff 73 N.B. 14, 180 N.Y. 201]; In re 
Fox, 63 Barb. 157 [aff 52 N.Y. 530, 11 
Agnedeact Dil, att o4 Wsee ahd) 24 L.Ed. 
192]; In re Hopkins’ Estate, 252 N.Y. 
S. 438, 140 Misc. 795; Simon v. Bur- 
gess, 127 N.Y.S. 147, 71 Misc. 300 
{mod 130 N.Y.S. 642, 146 App.Div. 37]. 


Tex.—Austin v. Cahill, 88 S.W. 542, 

89 S.W. 552, 99 Tex. 172. 

87. Capacity of: 

Particular persons to be trustees: 
Aliens § 24 text and note 30. 
Infants § 28. 

Insane persons see infra text and 
notes 91-93. 

Married women see Husband and 
Wife § 333. 

Nonresidents see infra § 328. 

Nonresident alien see infra § 328 
text and notes 1, 2 j 

Wife to appoint trustee see Husband 
and Wife § 332 


Husband as trustee for wife see 
Husband and Wife § 515. 


88. See statutory provisions; 
eross references supra note 87. 


so. N.Y.—In re Yuill’s Estate, 178 
N.Y.S. 871, 109 Misc. 465; In re Am- 
sinck’s Estate, 169 N.Y.S. 336, 103 
Mise. 124; In re Ripley, 167 N.Y.S. 
162, 101 Misc. 465. 


Pa.—BEyrick v. Hetrick, 13 Pa. 488. 


Tenn.—Insurance Co. of Tennessee 
v. Waller, 95 S.W. 811, 116 Tenn. 1. 


Tex.—Hughes v. Hughes, (Cr.) 221 
S.W. 970. 


Eng.—Caswell v. 
Rep.N.S. 854; 


and 


Sheen, 69 L.T. 
Jevon v. Bush, 1 Vern. 


In the absence of con- 
trary statute,®* a nonresident may act as trustee.®® 
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by deed or instrument in writing,®* and not to cases 
in which persons became or were continued as trus- 
tees by operation of law,°* and more recent author- 
ity holds such statutes invalid.®® 


Statutes forbidding nonresident aliens to be trus- 
tees! are not retroactive.” ; 


[§ 329] 4. Corporations*—a. In General. 
absence of special prohibition, a corporation may be 
a trustee where the trust is germane to or in harmony 
with the object of the ecorporation.* 
reason of express statutory prohibition or lack of 
power, a corporation is not authorized to be a trus- 
tee,> a trust provision appointing corporate officers, 
in their individual capacities, as trustees is not equiy- 
alent to the appointment of the ineligible corpora- 
tion,® and, accordingly, will not invalidate the trust.* 


Sub- 


Ch. 342, 23 Reprint 508. 


[a] Although incapable of acting 
while interned, an enemy alien may 
be a trustee in so far as to entitle 
him to continue to be such after in- 
ternment and to preclude appointment 
of a substitute. In re Amsinck’s Hs- 
tate, 169 IN-Y.S. 336, 103 Mise.’ 124. 


90. Rankin v. Barcroft, 3 N.E. 97, 
114 Ill. 441; Shryock v. Waggoner, 
28 Pa. 480; De Roy v. Richards, 8 


Pa.Super. 119; Cohn v. Ward, 9 S.E. 
41, 32 W.Va. 34 [aff 15 S.E. 140, 36 W. 
Va. 516]. 


91. Disabilities and privileges: of 
insane persons generally see Insane 
Persons §§ 489-559. 


92. Eyrick v. Hetrick, 13 Pa. 488; 
Caswell v. Sheen, 69 L.T.Rep.N.S. 854 
(under Trustee Act). 


93. Bailey v. Hill, 77 Va. 492. 


[a] TIlustration.—An insane trus- 
tee cannot, either alone or in conjunc- 
tion with the cestui que trust, do any 
valid act, especially such an act as, 
if sustained, would nullify the limita- 
tions of the trust and practically 
waste the estate. Bailey v. Hill, 77 
Va. 492. 


94. See infra text and notes 96-2. 


95. Van Boskerck vy. Herrick, 65 
Barb:’ (N-Y.)) 250;" > Holmes” “Hist. #9 
Pa. Dist, 121 Culp ss hst., 5 \ParCon ssa. 


96. Rinker v. Bissell, 90 Ind. 375; 
Thompson y. Edwards, 85 ind. 414. 


97. Meikel v. Greene, 94 Ind. 344; 
Rinker v. Bissell, 90 Ind. 375. 
98. Meikel v. Greene, 94 Ind. 344; 


Rinker v. Bissell, 90 Ind. 375. 


99. Shirk v. La Fayette, 52 F. 857; 
Farmers’ L. & T. Co. v. Chicago, ete., 
R: Co.; 27 Bi 146; Roby v. Smith, 30 
Nib LlOss= 181) Inds 8420819 Am Sek. 
439, 15 L.R.A. 792. 


Violation of privileges and immuni- 
ties clause of federal constitution see 
Pons ona Law § 888 text and 
note 62. 


1. See statutory provisions. 


Alien as trustee see Aliens § 24 
text and note 30. 


2. %Inre Ripley, 167 N.Y.S. 162, 101 
Misc. 465. 

[a] Tlustration.—Code Civ. Proc. 
§ 2564, as added by L. (1914) e 443, 
providing that no person is competent 
to serve as testamentary trustee who 
is a nonresident alien, is not retroac- 
tive, and a resident of London, 
Hngland, named with two others as 
trustee in New York will, is not dis- 
qualified from acting where testator 
died prior to enactment of the statute. 


In the 


In re Ripley, 167 N.Y.S. 162, 101 Misc. 
465. 


3. Power to hold property. as trus- 
tee see Corporations § 240 


Municipal corporations see Munici- 
pal Corporations § 2096. 


Trust companies see Banks and 
Banking § 987. 


4 U.S.—Jones vy. Habersham, 2.S. 
Ct..336, 107 U.S. 174, 27 Ld. 401 [ati 
13 F.Cas.No. 7,465, 3 Woods 4438]. 


ill—Walsh vy. Stock Yards Trust 
paad yide Bank, 178 N.E. 102, 345 Ill. 


Iowa.—State v. Higby Co., 106 N.W. 
382, 130 Iowa 69, 114 Am.S.R. 409. 


Mich.—Fellows v. First Nat. Bank 
of Bay City, 159 N.W. 335, 192 Mich. 
640 [rev on other grounds 37 S.Ct. 734, 


244 U.S. 416, 61 L.Hd. 1233]; Tn re 
More’s Estate, 146 N.W. 319, 179 
Mich. 237. : 


Miss.—Sinking Fund Com’rs_ vy. 


Walker, 7 Miss. 143, 38 Am.D. 433. 


Mo.—Kerens v. St. Louis Union 
Trust Co., 223 S.W. 645, 283 Mo. 601° 


11 A.L.R. 288. 


N.Y.—Matter of Bergdorf, 99 N.E. 
714, 206 N.Y. 309; In re Wilkins’ Will, 
226 N.Y.S. 415, 131 Misc. 188. 


Pa.—Boyer’s Est., 17 Pa.Dist. 417; 
Columbia Bridge Co. vy. Kline, 6 Pa. 
L.J. 317, Brightly 320, 4 Clark 39. 


S.C.—Ex p. Greenville Academies, 
28 S$.C.Hq. 471. 


{a] Not against public policy. for 
a trust company, acting under ex- 
plicit statutory authorization and in 
harmony with the purposes for which 
it was created, to be a trustee. Ker- 
ens v. St. Louis Union Trust Co., 223 
S:W. 645, 283 Mo, 501, 11 AV LAR. 288! 


{b] Where there is no need for 
bond or oath, and trust is not of such 
personal character that a corporation 
may not execute it, a corporation may 
act as trustee. State v. Higby Co., 
ae ae 382, 130 Iowa 69, 114 ‘Am.S. 

40 


5. See statutory provisions; 
Corporations § 2402. 


6. In re Shaw’s BHstate, 246 P. 48, 
198. ‘Cal. 352: 


7. In re Shaw’s Estate, supra. 


[a] Descriptio personzs.—A _ con- 
tention that a trust was void because 
the president and the secretary of a 

bank were named as trustees, thus 
making the bank a trustee, was with- 
out merit where mention of the trus- 
tees’ Official relation to the bank was 
merely descriptio persone. In re 
Shaw’s Hstate, 246 P. 48, 198 Cal. 352. 


and 


For later cases, developments and changes in the law see Annotations, same title and section Sumbon 
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§§ 330-334] 


[§ 330] b. Foreign 


Under statute prohibiting foreign corporation or 
person from acting as trustee in any deed of trust 
or other conveyance, unless a resident shall be named 
as cotrustee therein, a foreign corporation may act 


as trustee under a will.? 


[§ 331] 5. Unincorporated Associations. 
absence of empowering statute a voluntary or un- 
incorporated association having no legal existence 
independent of its component members lacks power 
to take or hold property,1? and accordingly?® is 
without capacity to be or act as a trustee in its 
aggregate name as an organization.'*: 


Trust as never failing’ for lack of 
trustee see infra § 339. 


8. Power to deal with property as 
trustee see Corporations § 4036. 


9. See statutory provisions; 
eases infra this note. 


[a] In Massachusetts.—Assuming, 
without deciding, that a foreign cor- 
poration may be appointed testamen- 
tary trustee in a proper case, a for- 
eign banking corporation which has 
received no certificates, under Gen. Li 
c 26 § 5,¢c 156 § 37, c 172 § 56, authoriz- 
ing it to transact business in the com- 
monwealth, cannot be appointed tes- 
tamentary trustee, since administra- 
tion of the trust involves the trans- 
action of business. Petition of Guar- 
paay Trust Co., 143 N.E. 46, 248 Mass. 

19 


[b] In New Hampshire (1) under 
L. (1919) ¢ 121, a foreign corporation 
could not be appointed trustee under 
a will, notwithstanding it could have 
been under tormer legislation (lL. 
[4917] ¢c 198 §§ 1, 4). Bank of New 
York & Trust Co. v. Tilton, 129 A. 492, 
82 N.H. 81. (2) The naming of a 
trustee in a will does not confer title 
to trust property upon him, but he de- 
rives authority from an order of court 
on complying with conditions of Pub. 
St. (1901) c 198 § 4 and being properly 
qualified, and therefore construing 
the statute as prohibiting the ap- 
pointment of a foreign corporation as 
testamentary trustee does not mili- 
tate against the right of a foreign 
_ eorporation to be trustee under a 
mortgage, since in the latter capacity 
it would act by virtue of a contract 
of the parties and not by judicial ap- 
pointment. Bank of New York & 
@Mrust Co. Vv. -Tilton, supra. 


{c] In Washington a foreign trust 
company cannot administer a testa- 
mentary trust of a Washington resi- 
dent, when the trust estate includes 
realty within Washington, without 
compliance with statutes governing 
transaction of business by trust com- 
panies and which statutes expressly 
define a “trust business” 
ing “the business of being appointed 
and accepting the appointment | of 
trustee under the last will and a 
ment of any deceased person.” In 
Wallace’s Estate, 3 P.(2d) 996, 997, 
164 Wash. 576. 


Acting as trustee as “doing busi- 
ness” see Corporations § 3999. 


10. In re Eddy’s Estate, 221 P. 635, 
192 Cal. 781; In re Wellings’ Hstate, 
221 P. 628, 192 Cal. 506; Estate of 
Rawitzer, 166 P. 581, 175 Cal. 585; Bell 
v. White, 73 A. 861, 76 N.J.Eq. 49; In 
re Satterthwaite’s Estate, (N.J.Ch.) 
AT A. 227 


11. State Savings & Loan Co. v. 


and 


Corporations.® 
limitations. and restrictions imposed by statute,? 
a foreign corporation with power to hold property 
may be trustee in a matter germane to its business.!° 


as includ-| 


TRUSTS 


Subject to 


tions.1® 


tion.17 


In the 


Swimmer, 236 S.W. 1057, 208 Mo.App. 
503 [transf from Sup. "Ct. 229 S.W. 
390]. 


[a] Words “or other conveyance” 
do not include wills.—State Savings 
& Loan Co. v. Swimmer, 236 S.W. 
1057, 208 Mo.App. 503 [transf from 
Sup. Ct. 229 S.W. 390]. 


12. See Associations § 32. 

13. Rule that anyone capable of 
taking and holding property may be 
trustee see supra § 326. 

14. Guild v. Allen, 67 A. 855, 28 R. 
I. 430; Fitzgerald v. Doggett’s Ex’r, 
155 S.H. 129,155 Va. 112. 


15. Municipal Corporations § 2096. 
16. Yale College’s Appeal, 34 A. 
1036, 67 Conn. 237; Bedford v. Bed- 


ford, 35 S.W. 926, 99 Ky. 273, 18 Ky. 


Er 193); } Pinson vae-ivey; 1 Yerg. 
(Tenn.) 296. 
[a] “Although the old notion was 


that the king, nor any corporation 
could be seized to a use,—and the 
same doctrine at first prevailed in 
relation to trusts—this has been al- 
tered, and, it is now settled that the 
king may be a trustee.’ Pinson vy. 
Ivey, 1 Yerg. (Tenn.) 296, 309. 


{[b] State is competent to be testa- 
mentary trustee, as by accepting ‘a 
gift in trust to apply the income 
thereof towards the maintenance of 
some institution for the care and re- 
lief of idiots.’”’ * Yale College’s Appeal, 
34 A. 1036, 1037, 67 Conn. 237. 


[e] tate may be trustee of lands 
for soldiers under statute.—Pinson v. 
Ivey, 1 Yerg. (Tenn.) 296. 


[d] In New York (1) it has been 
broadly held that neither the United 
States nor a state has capacity, as a 
political body, to act or take as trus- 
tee under a will for a special charity, 
such as to found and conduct a school 
for agricultural instruction of a cer- 
tain class of children in a specified 
place, the decision being based on the 
extragovernmental character of the 
duties imposed. Levy v. Levy, 33 N. 
Y. 97. See also Burrill v. Boardman, 
43 N.Y. 254, 3 Am.R. 694 (wherein 
there is a dictum to the effect that 
the United States may not take as 
trustee for special purposes foreign 
to its general purposes). (2) It has 
also been held that the government 
is not a person within the meaning 
of the statute of wills defining who 
may take real estate by devise and 
that therefore it could not take real 
estate by devise in trust. In re Fox, 
52 N.Y. 530, 11 Am.R. 751 [aff 94 U. 
S. 315, 24 L.Hd. 192]. 


Regulation by state of property 
held in trust by public corporation 
under private grant see States § 276 


[§ 332] 6. State or Sovereign.!® 
ing, the state or sovereign may be a trustee with 
respect to a matter falling within its proper fune- 
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Broadly speak- 


[§ 333] 7. School District and Board of Educa- 
It has been held that school district may 
not,'® and that a board of education may,‘® act 
as a testamentary trustee. 


[§ 334] 8. Public Officers. 
been generally recognized as competent trustees,?° 
although an officer charged with the duty of acting 
in a supervisory capacity may not be appointed 
trustee,?! and designation of a publie officer is ordi- 
narily construed as a description of the person hold- 
ing the office so that he takes the trust as an in- 
dividual,?2 and the trust remains with the original 


Publie officers have 


text and notes 12-15. 


17. School districts generally see 
ey poole and School Districts §§ 45- 
128 


18. Childs v. Waite, 67 A. 311, 102 
Me. 451. 


19. Rockwell v. Blaney, 9 Ohio N. 
P.N.S. 495. 


20. Sinking Fund Com’rs v. Walk- 
er, 7 Miss. 143, 38 Am.D. 433; Night- 
ingale v. Goulbourn, 2 Phil. 593, 22 


Eng.Ch. 593, 41 Reprint 1072; Mitford 
v. Reynolds,:.1 Phil. 185, 19 Eng.Ch. 
185, 41 Reprint 602. 


[a] Commissioners of state sink- 
ing fund may, as individuals rather 
than officers, be trustees and al- 
though holding as individuals their 
successors in office will replace them, 
the trust being to persons who should 
fill the office as individuals. Sinking 
Fund Com’rs vy. Walker, 7 Miss. 1438, 
38 Am.D. 433. P 


[b] Queen’s Chancellor of the Ex- 
chequer could accept a charitable be- ~ 
quest for the benefit of the nation and 
the gift or trust was not void. 
Nightingale v. Goulbourn, 2 Phil. 593, 
22 Eng.Ch. 593, 41 Reprint 1072. 


21. Manley v. Fiske, 124 N.Y.S. 
149, 139 App.Div. 665 [mod 123 N.Y.S. 
129, 66 Misc. 388 and aff 95 N.E. 1133, 
201 N.Y. 546]. 


[a] Attorney-general_—In a suit 
for the construction of a will creating 
a charitable trust, it was improper 
to appoint the attorney-general a 
trustee, it being his duty under the 
statute to see that the trust is car- 
ried out. Manley v. Fiske, 124 N.Y. 
S. 149, 189 App.Div. 665 [mod 123 N.Y. 
S. 129, 66 Misc. 388, and aff 95 N.E. 
10335 20L Neyo. 546s 


22. U.S.—Inglis v. Sailor's Snug 
Harbour, 3 Pet. 99, 7 L.Ed. 617. 


seer ee as v. Soule, 129 Mass. 


Miss.—Sinking Fund Com’rs vy. 
Walker, 7 Miss. 1438, 38 Am.D. 433. 


Wis.—Delaplaine vy. Lewis, 19 Wis. 
476; State v. Merrill, 2 Pinn, 279, 1 
Chandl. 258. 


Eng.—Mitford vy. Reynolds, 1 Phil.° 
185, 19 Eng.Ch. 185, 41 Reprint 602. 


[a] Bequest to “government of 
Bongal,”’ for the people, was held to 
be in effect a bequest to the governor- 
general of India as trustee, there be- 
ing no other government of Bengal, 
and the governor-general could be 
trustee as an individual occupying 
such _office. Mitford v. Reynolds, 1 
tie 185, 19 Eng.Ch. 185, 41 Reprint 
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taker and does not devolve upon his successor in 


office.?% 


[§ 335] 9. Interest as Affecting Capacity To Act 
It is not the law that a trustee 
must be disinterested in order to act,?+ although it 
has been held that a debtor may not be trustee for 


—a. In General. 


his ereditor.?° 


[§ 336] b. Creator of Trust. It is competent for 
a person creating a trust to become the trustee him- 


self.?® 


[§ 337] % Beneficiary of Trust. 


TRUSTS 


beneficiary,?* 


trust.7 


Sornge! 


Bo 


[§§ 334-337 


ness that the same person cannot be both trustce and 
this doctrine results from that of 
merger of estates rather than from any incompati- 
bility of interest between the trustee and cestui que 
It is undoubtedly true that the same per- 
son cannot be at the same time sole trustee and sole 
beneficiary of the same identical interest ;?° 
other words, that a trust cannot exist where the 
legal and beneficial interests are in the same per- 
But the prohibition against the dual rela- 


or, in 


tionship is directed against the same interest,?! and 


While it has 


been stated very broadly and with great, positive- 


23. Inglis v. Sailor’s Snug Har- 
bour) 3 Pet? (U.S) 99) 7 Ll. Bad 6173 
Delaplaine. v: Lewis, 19 Wis. 476. See 
State v. Rusk, 21 Wis. 212 (bank 
comptroller regarded as trustee un- 
der banking law). See also Govt. v. 
Abadilla, 46 Philippine 642 (holding 
office of provincial governor succes- 
sor to office of Spanish governor, so 
that the first officer could be trustee 
under a will designating the second 
officer). Compare Sinking Fund 
Com’rs v. Walker, 7 Miss. 143, 38 Am. 
D. 433 (where incumbent of office took 
as an individual, but the trust never- 
theless would devolve upon his suc- 
cessor). 


24. Title Guaranty Trust Co. v. 


Sessinghaus, 28 S.W.(2d) 1001, 325 
Mo. 420. 
{a] That corporate trustee under 


deed cf trust was subsidiary of mort- 
gagee corporation, and occupied the 
same business quarters and was 
staffed by. the same employees, did 
not disqualify it from acting as trus- 
tee, since a trustee need not be dis- 
interested in order to act, although 
impartiality and fairness are required 
in the discharge of his duties. Title 
Guaranty Trust Co. v. Sessingham, 28 
S.W.(2d) 1001, 325 Mo. 420. 


25. Samuels v. E. F. Drew & Co., 
296 BF. 882. 


26. U.S.—Adams vy. Adams, 21 
Wall. 185, 22 L.Ed. 504. 
Ala.—Camody vy. Webster, 72 So. 


622, 197 Ala. 290; Hardwick y. Rob- 
inson, 1 Stew.&P. 99. 


Cal.—Ex parte Lamb, 215 P. 109, 
61 Cal.App. 321; Cahlan vy. Lassen 
County Bank, 105 P. 765, 11 Cal.App. 
533- 

tll.—Yokem y. 
667. 

Ky.—Elliott v. Louisville, 90 S.W. 
990, 123 Ky. 278, 28 Ky.L. 967; Wil- 
liamson v. Yager, 15 S.W. 660, 91 Ky. 
282, 138 Ky.L. 273, 34 Am.S.R. 184. 

Me.—Blake y. Collins, 69 Me. 156. 


Md.—Brandau v. McCurley, 92 A. 
540, 124 Md. 248, L.R.A.1915C 767. 


Mich.—Compo v. Jackson Iron Co., 
12 N.W. 901, 49 Mich. 39. 


Mo.—Northrip v. Burge, 
584, 255 Mo. 641; 


Hicks, 93 I11.App. 


164 S.W. 
Citizens’ Nat. Bank 
v. McKenna, 153 S.W. 521, 168 Mo. 
App. 254; Mize v. Bates County Nat. 
Bank, 60 Mo.App. 358. 


' N.Y.—Locke v. Farmers’ L. & T. 
Co., 35'N.E. 578, 140 N.Y. 135; Mar- 
Die aVie Evin om ING Keel a aq ou. Arran. 
446; Butler v. Weeks, 33 N.Y.S. 1090, 
2 VII SCn Loe. Compare Howe vy. 
Striker, 25 N.Y.S. 1107, 5 Mise. 309 
(holding that, in the absence of fraud 
on creditors, a deed made by a person 
individually to himself as trustee un- 
der a will is a lawful grant, in the 
nature of a declaration of trust in 


favor of Such estate). 


Pa.—Smith’s Estate, 22 A. 916, 144 
Pa. 428, 27 Am.S.R. 641; Dickerson’s 
Appeal, 8 A: 64) 115 Pa. 198) (27 Am. 
S.R. 547. 


Tex.—Christopher y. Davis, 
App.) 284 S.W. 253. 


Eng.—Morgan v. Malleson, L.R. 10 
Eq. 475; Armstrong v. Timperon, 24 
L.T.Rep.N.S. 275, 19 Wkly.Rep. 558. 


Me en v. Stuart, 12 Grant Ch. 


[a] There is no “legal requirement 
that a third party shall be the trus- 
tee. The donor may make himself 
such.” Citizens’ Nat. Bank v. Mc- 
pete 153 S.W. 521, 528, 168 Mo.App. 


27. Huggins v. Whitaker, 129 So. 
857, 100 Fla. 600; Willey v. WwW. J. 
Hoggson Corporation, 106 So. 408, 90 
Fla. 343; Clarke v. Sisters of Society 
of Holy Child Jesus, 117 N.W. 107, 82 
Neb. 85; Woodward v. James, 22 N.E. 
150, 115 N.Y. 346; Rogers v. Rogers, 
18 N.E. CeiG yee Biel N.Y. 228; Robertson 
v. De Brulatour, I8EN CY assel onde yA. 
DING Soe le ANG O1V. Ee hOC.0.9 pukadie no) 
N.E. 938, 188 N.Y. 301]; In re Fox’s 
Estate, 107 A. 8638, 264 Pa. 478. See 
Montgomery v. Carlton, 126 So. 135, 
99 Fla. 152 (where, in the official syl- 
labus, it was said: “A sole trustee 
cannot at the same time be a benefi- 
ciary under a private trust, but this 
rule does not apply to charitable 
trusts where there are more than one 
or several trustees’). See also Ma- 
goffen v. Patton, 3 Edw. (N.Y.) 65 
(where it was apparently considered 
that the same persone could be both 
cestui and trustee, and a will was so 
construed as to preclude such com- 
bination). 

“No person can be both trustee and 
ecestui que trust of property at the 


same time.’ Huggins v. Whitaker, 
129 So. 857, 858, 100 Fla. 600. 


28. I11.—Wilson v. Harrold, 123 N. 
E. 568, 564, 288 Ill. 388 [quot Cyc]. 


N.J.—Bolles vy. State Trust Cee 27 
N.J.Eq. 308. 


N.Y.—Greene v. Greene, 26 N.E. 739 
125 N3Y. 506,21 Am. S.Re 243 Wood- 
ward v. James, 22 N.E. 150, 115 INer 
346; Mulry v. Mulry, 35 N.Y.S. 618, 
89 Hun 531; Mason v. Mason, 2 
Sandf.Ch. 432 [aff 2 Barb. 229, aff 3 
N.Y. 375, 3 Code Rep. 164, 5 How.Pr. 
118]. 


N.C.—Butler v. Godley, 12 N.C. 94. 


Pa.—In re Fox’s Estate, 107 A. 863, 
264 Pa. 478. 


(Civ. 


29. U.S.—Young  v. Mercantile 
Prust Co. 240 P, 61 {aff 145 F. 39, 75 
ChOCXAS 2641. 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849; Axtell v. Coons, 89 So. 419, 
82 Fla. 158. 


a cestui que trust is not absolutely. prohibited from 


Ill.— Wilson v. Harrold, 123 N.E. 
563, 564, 288 Ill. 388 [quot Cyc]. 


Iowa.—Shope v. Unknown Claim- 
ants, etc., 156 N.W. 850, 174 Iowa 662. 


Md.—MclIntyre v. Smith, 141 A. 405, 
154 Md. 660. 


N.J.—BonNes v. State Trust Co., 27 
N.J.Eq. 308. 


N.Y.—Weeks v. Frankel, 
969, 197 N.Y. 304; Woodbridge v. 
Bockes, 63 N.E. 362, 170 N.Y. 596; 
Greene v. Greene, 26 'NLE. 739, 125 N. 
Yar SOC 21 Am.S.R. 143; Rose v. 
Hatch, 26 N.E. 467, 125 N.Y. 427; 
Woodward v. James, 22 N.E. 150, 115 
N.Y. 346; Wetmore v. Parker, 52 N. 
Y. 450; Haendle v. Stewart, 82 N.Y.S. 
823, 84 App.Div. 274; Bundy v. Bundy, 
47 Barb. 135 [aff 38 N.Y. 410]; In re 
Hopkins’ Hstate, 252 N.Y.S. 438, 140 
Mise. 795; In re Richardson’s Estate, 
238 N.Y.S. 271, 135 Misc. 726 [aff 243 
N.Y-S: 845, (229° App. Div. “765 ¥ ainere 
May's "Mstate; 135 INSY.S. 9284, 283 
Mise. 634; tanley v. Payne, 119 N. 
Y.S570, <65i 5 Miscie7 79m Matters of 
Hitchins, 80 N.Y.S. 1125, 39 Misc. 767, 
aie. 438; Craig v. Hone, 2 Edw. 


N.C.—Butler v. Godley, 12 N.C. 94. 


Or.—Heitkemper v. Schmeer, 275 P. 
oe ca P1695 52709230 (Or 644 [cit 
ye 


8.C.—Lynch v. Lynch, 
28, 161 S:C. 170, 80 A. LR. 


S.D.—In re Havsgaard’s Estate, 238 
N.W. 130. 


Wis.—Danforth vy. 
W. 258, 119 Wis. 262. 


30. U.S.—Des Moines PERRET Co: 
v. Des Moines Union Ry. Co., 52 EF. 
(2d) 616 [aff 52 F.(2d) 605, cert den 
Son 311, 285 U.S. 537, 76 L.Hd. 
Q 


Fla.—Reid v. Barry, 112 So. 846, 93 
Fla. 849; Axtell v. Coons, 89 So. 419, 
82 Fla. 158. 


Ill—Wilson y. Harrold, 
563, 288 Ill. 388. 


Me.—Whitmore v. Church of the 
Holy Cross, 117 A. 469, 121 Me. 391. 


Md.—-Doan v. Vestry of Parish of 
Ascension, 64 A. 314, 103 Md. 662, 7 
ERR AON. oe 1d 9) ie Ami oukve autos 


N.Y.—Jacoby v. Jacoby, 94 N.Y.S. 
260, 47 Misc. 429. See Matter of Far- 
rell, 117 N.Y.S. 778, 1338 App-Div: 99 
(semble). 


R.I.—Moran v. Cornell, 142 A. 605, 
49 R.I. 308. 


Merger see supra § 328. 


Validity of trust designating bene- 
ficiary as trustee and appointment 
of another see infra § 342 text and 
Notes -T0 2G 


31. In re Fox’s Hstate, 107 A. 863, 
264 Pa. 478. 


90 N.E. 


159 S.E. 26, 
997. 


Oshkosh, 97 N. 


123 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


§§ 337-339] 


occupying the office of trustee,?? especially where 
he is only one of several trustees,*? or where he is 
a trustee for himself and others,*4 and as long as 
the trustee is not the sole beneficiary, it is no ob- 
jection to the validity of a trust that the trustee 


9 


named is one of the beneficiaries.** 
repugnant to the general theory of trusts that a 
trustee who is also a beneficiary should be given 
the right to expend the entire trust in accordance 
with his own judgment and for his own use and en- 


joyment.*° 


Where trust has once been created by the separa- 


TRUSTS 


trustee.?* 


It is, however, 


be a trustee.?8 


General. 
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tion of the legal and equitable estates in different 
persons, it. will not be destroyed by the appointment 
of the cestui que trust as successor to the original 


[§ 338] d. Adverse Interest. One whose interests 
are adverse to the existence of the trust may not 


[§ 339] B. Appointment and Designation—1, In 
It is a doctrine of universal recognition, 


in some jurisdictions embodied in statutes?® which 


32. Cal.—wNellis v. Rickard, 66 P.{ 882, 37 N.Y.Civ.Proc. 9 [aff 80 N.H. 


32, 133 Cal. 617, 85 Am.S.R. 227; Tyler 
v. Mayre, 27 P. 160, 30 P.'196, 95 Cal. 
160; Cahlan vy. Lassen County Bank, 
105*P.-765, 17 Cal. App 533: 


Ill.—Wilson vy. Harrold, 123 N.E. 
563, 564, 288 Ill. 888 [quot Cyc]; Bur- 
bach v. Burbach, 75 N.E. 519, 217 IIl. 
547. 


N.J.—Story v. Palmer, 18 A. 363, 46 
N.J.Eq. 1. 


N.Y.—Robertson v. De Brulatour, 
SORNGE938, 1SSENovs, 301 238 7N. YY. Civ. 
Proce. 9; Moke v. Norrie, 14 Hun 128. 


Pa.—tIn re Fox’s Estate, 107 A. 863, 
264 Pa. 478; Bouvier’s Estate, 28 Pa. 
€o., 266, 267. 


“A man may be trustee for him- 
self.” Bouvier’s Estate, supra. 


83. Wilson) v:. Harrold), 223), N.1: 
563, 564, 288 Ill. 388 [quot Cyc]; Rob- 
ertson v. De Brulatour, 80 N.E. 938, 
188 N.Y. 301; Rogers v. Rogers, 18 
N.E. 636, 111 N.Y. 228; Bull v. Odell, 
46 N.Y.S. 306, 19 App.Div. 605; Moke 
v. Norrie, 14 Hun (N.Y.) 128; Doscher 
v. Wyckoff, 113 N.Y.S. 655, 63 Misc. 
414 [aff 116 N.Y.S. 389, 132 App.Div. 
139]; In re Fox’s Estate, 107 A. 863, 
264 Pa. 478. 


34. Ga.—Woodbery v. Atlas Real- 
ty Co., 98 S.E. 472, 148 Ga. 712. 


Ill.—Wilson vy. Harrold, 123 N.E. 
563, 564, 288 Ill. 388 [quot Cyc]; Bur- 
bach v. Burbach, 75 N.E. 519, 217 Ill. 
547. 


Md.—Sieling v. Sieling, 135 A. 376, 
151 Md. 536. See Sturgis v. Citi- 
zens Nat. Bank of Pocomoke City, 
135 A. 378, 152 Md. 654, 658 (where it 
was contended that a bank deposit for 
decedent and a grandniece in the 
name of decedent and the grandniece 
as trustees was invalid as a trust be- 
cause of the naming of both benefici- 
aries as trustees, and in denying such 
contention the court said: “The 
trust provision made use of in these 
deposits, as an alternative to delivery 
of the subject-matter of the gift 
ate is nothing more than a decla- 
ration that, despite the retention of 
control by one of the beneficiaries, 
it is in the interest of both that the 
property is held. While it may be il- 
logical to declare that both hold in 
the interest of both, when only one 
holds control of the fund, it seems to 
be none the less a clear and effective 
declaration that the donor no longer 
holds or controls it except in the joint 
interest, and the sufficiency of such 
a declaration, as an alternative to de- 
livery, in making the gift, is all we 
are concerned with. We see no rea- 
son to hold the gift ineffectual be- 
cause of the use of both names as 
trustees, rather than one’). 


N.J.—Bolles v. State Trust Co., 27 
N.J.Eq. 308. 


N.Y.—Woodward v. James, 22 N.E. 
150, 115 N.Y. 346; Wetmore v. Park- 
er, 52 N.Y. 450; Robertson v. De 
Brulatour, 98 N.Y.S. 15, 111 App.Div. 


938, 188 N.Y. 301]; Mulry v. Mulry, 
35 N.Y.S. 618, 89 Hun 531; Bundy v. 
Bundy, 47 Barb. 135 [aff 38 N.Y. 410]; 
Nichols v. Nichols, 86 N.Y.S. 719, 42 
Mise. 381; Doscher v. Wyckoff, 113 N. 
Y.S. 655; 63 Mise. 414 [aff 116 N.Y.S. 
389, 132 App.Div. 139]; Cocks v. Bar- 
low, 5 Redf.Surr. 406. 


Or.—Allen vy. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—In re Fox’s Estate, 107 A. 
863, 264 Pa. 478, 480; Denniston v. 
Pierce, 103 A. -557, 558, 260 Pa. 129 
heitaCvelt 


“Cestuis que trusts are not, as 
such, incapacitated from being trus- 
tees for themselves and others; but, 
as a general rule, they are not alto- 
gether fit persons for the office, in 
consequence of the probability of a 
conflict between their interest and 
their duty.” In re Fox’s Estate, su- 
pra. 

[a] Life tenant, although one of 
the beneficiaries under a trust, was 
qualified to be a trustee, at least for 
other cestuis que trust, under ap- 
pointment of a judge of the superior 
court. Woodbery v. Atlas Realty Co., 
98 S.B. 472, 148 Ga. 712. 


35. U.S.—Vellacott v. Murphy, 16 
F.(2d) 700 [cert den 47 S.Ct. 571, 273 
WS 250605 etd La: HG ESS 


Ill—Burbach v. Burbach, 75 N.E. 
519, 217 Ill. 547; Summers v. Higley, 
60 N.E. 969, 191 Ill. 198. 


Ind.—Holsapple v. Schrontz, 
N.E. 547, 65 Ind.App. 390. 


Me.—Nelson vy. Meade, 149 A. 626, 
129 Me. 61; Merrill v. Winchester, 113 
A. 261, 120 Me. 208. 


N.Y.—Wetmore v. Truslow, 51 N.Y. 
338; Ogilby v. “Hickok, “128 N.Y.S. 
860, 144 App.Div. 61 [aff and certified 
questions answered 96 N.E. 1123, 202 
N.Y. 614]; In re Arnolt’s Estate, 217 
NoY<S.. 328; 27 Mises 579; Potter *v: 
Eames, 126 N.Y.S. 787, 70 Mise. 147. 


Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 


Pa.—Denniston v. Pierce, 103 A. 
DoT, 558,260. Pa. 129: In-re. Hanece’s 
Estate, 69 Pa.Super. 432. 


“The fact that trustees may be en- 
titled to a portion of the income does 
not destroy the trust, nor disable 
them from acting as such.” Dennis- 
ton v. Pierce, supra. 


[a] Tllustration.—An agreement 
whereby one who has a beneficial in- 
terest in real estate agreed to take 
and manage the property for the ben- 
efit of others to the extent of two 
thirds thereof is not invalid because 
of his beneficial interest, but he may 
act as trustee for such others un- 
der the trust which extends over the 
whole estate for the purpose of its 
management. Ogilby v. Hickok, 128 
N.Y.S. 860, 144 App.Div. 61 [aff and 
certified question answered 96 N.E. 
1123, 202 N.Y. 614]. 
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are merely declaratory of the general rule of equity,*° 


[b] Mere fact that trustee named 
in deed was also given personal in- 
terest in the property did not defeat 
the trust. Holsapple v. Schrontz, 117 
N.E. 547, 65 Ind.App. 390. 


{c] Spendthrift trust of valid 
character may be created where the 
two trustees who are to preserve the 
trust are at the same time the cestuis 
que trust of the income, each in a 
sense being trustee of the other. In 
re Hance’s Estate, 69 Pa.Super. 432. 


[ad] Walid in part.—Where a will 
appointed testator’s son and daughter 
trustees, and the trust involved three 
distinct functions, namely, the divi- 
sion into two portions, paying over to 
testator’s son and daughter the in- 
come of their shares, the paying over 
to testator’s son and daughter the 
parts of the principal of their shares 
necessary for support of themselves 
and their families, and the function 
of the trust to divide the estate was 
not for the sole benefit of the trus- 
tees, it being necessary to determine 
what part of the estate would ulti- 
mately become the property of the 
children of testator’s son and daugh- 
ter, provided the daughter’s children 
arrived at the age of thirty years, the 
trust as to the division of the estate 
was not invalid, under the rule that 
a trustee and a beneficiary must be 
distinct personalities, under which 
the same person cannot be trustee and 
beneficiary of the same interest, even 
if the provision as to paying over 
to testator’s son and daughter the in- 
come of their respective shares dur- 
ing their lives be invalid under such 


rule. Potter v. Hames, 126 N.Y.S. 
787, 70 Misc. 147. 
36. Nelson v. Meade, 149 A. 626, 


129 Me. 61. 


87. Losey v. Stanley, 42 N.E. 8, 147 
N.Y. 560; Rogers v. Rogers, 18 N.E. 
636, 111 N.Y. 228; Rankine v. Metz- 
ger, 74 N.Y.S. 649, 69 App.Div. 269, 
32 Civ.Proc. 376 [aff 68 N.Y.S. 911, 
33 Misc. 584, 585, aff 66 N.E. 1115, 174 
N.Y. 540]; Mulry v. Mulry, 35 N.Y.S. 
618, 89 Hun 531; People v. Donohue, 
24 N.Y.S. 4387, 70 Hun 317. 


3s. New “York Dite Ins: Cov iy: 
O’Brien, 27 F.(2d) 773 [appeal dism 
22 F.(2d) 1016, 1017]. 


fa] Tllustratfon.—An insurer can- 
not continue to assert rights*as trus- 
tee of the proceeds of life policies aft- 
er it has instituted suit to cancel the 
policies for fraud. New York Life 
Ins. Co. v. O’Brien, 27 F.(2da) 773 [ap- 
peal dism 22 F.(2d) 1016, 1017]. 


Antagonistic and hostile relations 
as ground for removal of trustee see 
infra §§ 450-453. 

39. See statutory provisions. 


40. Green v. Louisville Fidelity 
Trust Co., 120 S.W. 283, 184 Ky. 811, 
20 Ann.Cas. 861; Frazier v. St. Luke’s 
Church, 28 A. 442, 147 Pa. 256 [aff 
10 Pa.Co. 53]; McWilliams v. Gough, 
93 N.W. 550,.116 Wis. 576. 


[a] Tlustration.—Ky. St. § 318 
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that a trust will never be permitted 


(Russell St. § 2301), providing that 
“No charity shall be defeated for the 
want of a trustee or other person in 
whom the title may vest; but courts 
of equity may uphold the same by ap- 
pointing trustees, if there be none, 
or by taking control of the fund or 
property and directing its manage- 
ment and settling who is the benefici- 
ary thereof,’ is but declaratory of the 
rule of equity; and, where it is once 
properly created, incompetency, disa- 
bility, or nonappointment of a trustee 
will not defeat it, but equity will, if 
necessary, appoint trustees. Green’s 
Adm’rs v. Fidelity Trust Co. of Lou- 
isville, 120 S.W. 288, 134 Ky. 311, 20 
Ann.Cas. 861. 


41. U.S.—Speer v. Colbert, 26 S.Ct. 
201,200 JOS, 130,.50 {he Wds /403sTatt 
24 App.D.C. 187]; Adams v. Adams, 
21 Wall. 185, 22 L.Ed. 504; Kenan v. 
Bowers, 50 F.(2d) 112 [aff 48 F.(2d) 
263]; Cutting v. Bryan, 30 F.(2d) 
754 [cert den 49 S.Ct. 418, 279.U.S. 
860, 73 L.Ed. 1000]; Stubbe v. Cor- 
dova, 23 F.(2d) 257. 


Ala.—Tilley v. Letcher, 82 So. 527, 
203 Ala. 277; Kidd v. Borum, 61 So. 
100, 181 Ala. 144, Ann.Cas.1915C 1226; 
Blakeney v. DuBose, 52 So. 746, 167 
Ala. 627; Whitehead v. Whitehead, 37 
So. 929, 142 Ala. 163. 


Ariz.—O’Brien v. Bank of Douglas, 
149 P. 747, 17 Ariz. 203. 


Cal.—In re McDole’s Estate, 10 P. 
(2d) 75; Estate of McCray, 268 P. 
647, 204 Cal. 399; In re Gay, 71 P. 
707, 138 Cal. 552, ‘94 Am.S.R. 70; ES- 
tate of Upham, 59 P. 315, 127 Cal. 
90; Fatjo v. Swasey, 44 P. 225,241 
Calee 6283 .City# of , Oakland. iv. «De 
Guardane is) Ss 9 28 Us 8L9,09 54@als 
App. 270: Heitman v. Cutting, 174 P. 
675, 37 Cal.App. 236; Culver v. Lom- 
poe Valley Savings Bank, 134 P. 355, 
22 Cal.App. 379. 


Colo.—Rossi v. Colorado Pulp & 
Paper, Co.,-299 P..19, 383, 88 Colo. 461; 
Myers v. Colorado Pulp & Paper Co., 
299 P. 50, 88 Colo. 459; Myers v. 
Beck, 299 P. 50, 88 Colo. 457. 


~ Conn.—Rayhol Co. v. Holland, 148 
A. 358, 110 Conn. 516; City Mission- 
ary Society v. August Moeller Me- 
morial Foundation, 126 A. 683, 101 
Conn. 518; Bristol Baptist Church v 
Connecticut Baptist Convention, 120 
A. 497, 98 Conn. 677; Babcock v. 
African Methodist Episcopal Zion So- 
ciety of Hartford, 103 A. 665, 92’Conn. 
466; Treat’s Appeal, 30 Conn. 113. 


Del.—Jacobs v. Wilmington Trust 
Co., 80 A. 346, 9 Del.Ch. 400; Griffith 
v. State, 2 Del.Ch. 421. 


Fla.—Van Roy v. Hoover, 117 So. 
887, 96 Fla. 194; Braswell v. Downs, 
11 Fla. 62. 


Ga.—Harris v. Brown, 52 S.E. 610, 
124 Ga. 310, 2 L.R.A.N.S. 828 


Tll.—Stowell v. Prentiss, 154 N.E. 
120, +8231]: 309, 50 A.L.R,+b84; Ol- 
son v. Larson, 150 N.E. 3387, 320 Ill. 
50; Churchill v. Marr, 133 N.E. 335, 
300 Ill. 302; Dean v. Northern Trust 
Co., 102 N.E. 244, 259 Ill. 148; Ben- 
nett v. Bennett, 75 N.E. 339, 217 M11. 
434, 4 L.R.A.N.S. 470; Mullanny v. 
Nangle, 72 N.H. 385, 212 Ill. 247; 
French v. Northern Trust Co., 64 N.E. 
105, 197 Ill. 30 [aff 98 Ill.App. 410]; 
Perrine v. Reed, 155 Ill.App. 213. 


Ind.—Turner v. Henshaw, 155 N.E. 
222, 86 Ind.App. 565. 


Ilowa.—Central State Bank v. Ben- 
son, 229 N.W. 691, 209 Towa 1176; 
State v. American Bonding & Cas- 
ualty Co., 221 N.W. 585, 206 Iowa 988; 


334; 
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to fail for want | of a trustee,#t as, subject to provisions of statutes 


In re Walden’s Estate, 180 N.W. 679, 
190 lowa 567; Sherlock v. Thompson, 
148 N.W. 1035, 167 Iowa’1, Ann.Cas. 
1917A 1216; In re Clenen’s Estate, 
142 N.W. 986, 161 Iowa 289; In re 
Freeman, 124 N.W. 804, 146 Iowa 38; 
Wells v. German Ins. Co., 105 N.W. 
123, 128 Iowa 649; White v. Hampton, 
13 Iowa 259. 


Ky.—Russel v. Meyers, 260 S.W. 
377, 202 Ky. 593; Willett v. Willett, 
247 Siw.-T393) 197 Ky. 663, 31, A-ErR. 
426; Brock v. Conkwright, 200 S.W. 
962, 179 Ky. 555; Kelly v. Anderson, 
190 S.W. 1101, 173 Ky. 298; Roche v. 
George, 20 S.W. 1039, 93 Ky. 609, 14 
Ky.L. 584; Harris v. Rucker, 13 B. 
Mon. 564; Cotton v. Brown, 3 Ky.L. 
Ly Levy v. Bamberger, ,1 Ky.Op. 


Me.—Pushor v. Hilton, 122 A. 673, 
123 Me. 225; Miles v. Coombs, 115 A. 
249, 120 Me. 453; Petition of Pierce, 
84 JA. 1070, 109 Me. 509; Herrick v. 
Low, 69 A. 314, 103 Me. 353; Childs 
Vv. Waite, 67 A. Sas 102 Me. 451; Cut- 
a0 v. Burroughs, 61 A. 767, 100 Me. 


Md.—Safe Deposit & Trust Co. of 
Baltimore v. Ellis, 110 A. 481, 136 Ma. 
Dodge v. Dodge, 71 A. 519, 109 
Md. 164, 130.Am,S.R. 503; .‘Callis v. 
Ridout, 7 Gill & J. 1. 


Mich.—Neville v. Detroit Firemen’s 
Fund Assoc., 62 N.W. 169, 104 Mich. 
149; Penny V. Croul, 43 N.W. 649, 76 
Mich. 471, 5 L.R.A. 858: Thatcher v. 
St. Andrew’s Church, 37 Mich. 264. 


Miss.—Clark v. Wilson, 53 Miss. 
119; Taylor v. Watkins, 13 So. 811; 
Wade v. American Colonization Soc., 
15 Miss. 663, 45 Am.D. 324. 


Mo.—Newton v. Newton Burial 
Park, 34 S.W.(2d) 118, 326 Mo. 901; 
Northrip v. Burge, 164 S.W. 584, 255 
Mo. 641; Bredell v. Kerr, 147 S.W. 105, 
242 Mo. 317; Rothenberger v. Gar- 
rett, 123 S.W. 574, 224 Mo. 191; 
bury. v. Shain, 177 S.W. 666, 191 Mo. 
App. 667; Morrow v. Morrow, 87 S.W. 
590, 113 Mo.App. 444. 


Mont.—Stagg v. Stagg, 300 P. 539, 
90 Mont. 180. 


N.H.—White v. Chaplin, 148 A. 21, 


84 N.H. 208; Dennison v. Lilley, 144 
A. 523, 83 N.H. 422; Glover v. ‘Baker, 
76 N.H. 393; Hayward v. Spaulding, 


Ti Ace 219575" IN. 925, Minot we Dl 
ton, 10 A. 682, 64 N.H. 371; Wilson v. 
Towle, 36 N.H. 129. 


N.J.—Smith v. Washington Casu- 
alty Ins. Co., 159 A. 510, 110 N.J.Ea. 
122; New Jersey Title Guarantee & 
Trust, Co. v. Smith, 108 ‘A. 16, 90 N.J. 

q 


N.Y.—Matter of McGraw, 19 N.E. 
233, 111 N.Y. 66, 2 L.R.A’ 387 [aff sub 
nom. Cornell University v. Fiske, 136 
U.S., 152, 34 L.Ed. 427]; In re Miller, 
LZ w IN Yonse e2c,=) 140) App eOivs sadness 
Ogilby v. Hickok, 128 N.Y.S. 860, 144 
App.Div. 61 [aff 96 N.E. 1123, 202 N.Y. 
614]; Burrill v. Sheil, 2 Barb. 457; 
In re Catlin, 160 N.Y.S. 1034, 97 Misc. 
223; Bronson vy. Bronson, 48 How.Pr. 
481; .De Peyster v. Clendining, 8 
Paige 294 [aff 26 Wend. 21]. 


N.C.—Hickory v. Southern R. Co., 
49 S.H. 202, 187 N.C. 189; Keith vy. 
Scales, 32 S.E. 809, 124 N.C. 497; Al- 
len v. Baskerville, 31 S.E. 383, 123 
N.C. 126; McLean v. Nelson, 46 N.C. 
396; Goodrum v. Goodrum, 43 N.C. 


oO. 


Ohio.—North Shaker Boulevard Co. 
v. Harriman Nat. Bank of City of 
New York, 153 N.E. 909, 22 Ohio App. 
487; Rockwell v. Blaney, 9 Ohio N.P. 
N.S. 495. 


AS- | 


Okl.—Hill v. Hill, 152 P. 1122, 49 


Okl. 424 


Or.—In re Johnson’s Estate, 196 P 
385, 100 Or. 142; Carson v. Schulder- 
man, 154 -P. 903, 79 Or. 184; In re 
John, 47 P. 341, 30 Or. 494, 50 P. 226, 
36 L.R.A. 242. 


Pa.—Ash v. Ash, 1 Phila. 176. 


R.I.—In re Harris, 142 A. 374, 375, 
49 R.I. 289 [cit Cyc]; Goffe v. Goffe, 
94 A, 2, 37 RI. 542, Ann.Cas.1916B 
240; Seer v. King, 7 R.I. 358, 84 Am. 
D557: 


S.C.—Cloud v. Calhoun, 31 S.C.Eq. 
358; Shields v. Jolly, 18 S.C.Eq. 99, 
42 Am.D. 349; Dawson v. Dawson, 14 
S.C.Eq. 243. 


Tenn.—Furman y. Fisher, 4 Coldw. 
626, 94 Am.D. 210; Harris v. Union 
Bank, 1 Coldw. 152; Goss v. Single- 
ton, 2 Head 67; Saunders v. Harris, 
1 Head 185. 


Tex.—Smith v. Allbright, (Civ. 
App.) 261 S.W. 461, 466 [cit Cyc]; 
Phoenix Oil Co. v. McLarren, (Civ. 
App.) 244 S.W. 830; Burnett v. Smith, 
(Civ.App.) 240 S. WwW. 1007. 


Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338; Montpelier v. East Mont- 
pelier, 29 Vt. 12, 67 Am.D. 748; Por= 
ter v. Rutland Bank, 19 Vt. 410. 


Va.—Daniel v. Brown, 159 S.E. 209, 
156 Va. 563,75 A. LR. 1377; 


W.Va.—Pollock v. House & Her- 
mann, 100 S.E. 275, 84 W.Va. 421. 


Wis.—In re Adelman’s Will, 119 N. 
W. 929, 138 Wis. 120; McWilliams vy. 
Gough, 93 N.W. 550, 116 Wis. 576. 


Eng.—Dodkin v. Brunt, L.R. 6 Eq. 
580; Sonley v. Clock-makers Co., 1 
Bro.Ch. 81, 28 Reprint 998. , 


N.B.—Harrison y. Nepisiquit Lum- 
ber Co., 41 N.B. 1 


Sieh Goa v. Stuart, 12 Grant Ch. 


“Courts of equity adhere zealously 
to the maxim that trusts are not to be 
allowed to fail for want of a trus- 
tee.” Tilley v. Letcher, 82 So. 527, 
2038 Ala. 277, 278. 


“Equity does not allow a trust to 
perish for want of a trustee, either 
at the inception or during the execu- 
tion of the trust.”’ Pushor v. Hilton, 
122 A. 673, 674, 123 Me. 225. 


[a] “It is axiomatic that a court 
will not let a trust fail for want of 
trustees.” Kenan v. Bowers, 50 F. 
(2d) 112, 113 [aff 48 F.(2d) 263]. 


[b] “It is an elementary rule of 
law that a trust cannot fail for want 
of a trustee.” Olson v. Larson, 150 
N. EX? (337, 3393) 132.0 Fs 2508 


{c] “It is a familiar rule that eq- 
uity will not permit a trust to lapse 
for lack of trustees.” Burnett v. 


Smith, (Tex.Civ.App.) 240 S.W. 1007, 
1010. 
[ad] “There is an ancient maxim 


that equity will not suffer a trust to 
lapse for want of a trustee.’ Rossi 
v. Colorado Pulp & Paper Co., 299 P. 
19, 33, 88 Colo. 461. 


fe] Illustration.—Where one about 
to die placed money orders indorsed 
to plaintiff in an envelope, which He 
sealed and gave to H, with directions 
that it be given to plaintiff if the 
donor died, the valid parol trust in 
personalty thus created did not fail 
by the death of H, the trustee after 
death of the donor but before delivery 
of the money orders. O’Brien y. Bank 
of Douglas, 149 P. 747, 17 Ariz. 203, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and of the trust instrument,t? where there is no 
trustee the court will either administer the trust?* 
or appoint a trustee.*4 


New trustees. Except as the rule may be changed 
by statute,*® where a vacancy occurs in a trustee- 
ship, and the trust instrument has made no pro- 
vision for a substitute or successor, the vacaney can 
be filled only by the court,#® and, in the absence of 
authority conferred by the trust instrument, no one 
else has power to appoint a substitute or successor 
trustee.*7 Where the instrument does ‘not pro- 
vide for the appointment of new trustees, the court 
will not add such a power;*® nor will it, when ealled 
upon to appoint new trustees, confer power upon 
them to appoint their successors.t® Where the trust 
instrument designates a number of trustees, includ- 
ing occupants of designated public offices and their 
suecessors, and such offices cease to exist, there is 
no vacaney in*the board of trustees which can be 
filled by appointment.°° 


[§ 340] 2. By Creator of Trust—a. Power To Se- 
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lect Trustee—(1) Right of Appointment. The erc- 
ator of a trust has the right to appoint his own trus- 
tees’! without consultation with the cestuis que 
trust.°? The settlor may also provide in the orig- 
inal creation of the trust for new trustees if for 
any reason the first ones fail.*# 


[§ 341] (2) Right To Provide for Substitute or 
Successor Trustee. The author of a trust, in declar- 
ing the trust, may mold and give it any shape he 
chooses, and he may provide for the appointment of 
a successor or successors to the trustee upon such 
terms as he may choose to impose,°* and, where the 
trust instrument contains a valid provision as to 
the method of filling vacancies, the appointment 
of a trustee to fill a vacancy must be made in con- 
formity with such provision.®® ‘The creator may 
provide directly for new trustees by naming the 
persons to be substituted,®® or by giving a power 
of appointment.°* 


[§ 342] b. Necessity of Designation.®® It is not 
essential to the validity of a trust that the creator 


Lack of trustee as affecting: 
Creation of trust: 
Trustee as essential to validity of 
trust see supra § 23 
Necessity of designating a (sic) 
trustee in trust instrument see 
infra § 342. 


Termination of trust see supra § 134. 


42. See infra §§ 373-375. 

43. See infra § 550.. 

44. See infra § 372. 

45. See statutory provisions; and 
eases infra this note. 

fa] In England (1) the Convey- 


ancing and Law of Property Act 
(1881) § 31 provides for all cases 
where there is no power in the in- 
strument under which new trustees 
can be appointed, and it applies 
whether the trustees whose places 
have become vacant have been ap- 
pointed under a power, or by the 
court, or otherwise, and surviving or 
continuing trustees may appoint in 
accordance with their ‘statutory au- 


thorization but not otherwise. In re 
Parker, [1894] 1 Ch. 707; Nicholson 
v. Field, 511; -In re 


[1893] 2 Ch. 


@Goates, 34 Ch.D;-370;, In: re’ Shafto, 
29 Ch.D. 247; Cecil v. Langdon, 28 
GheDy 13, sin re, Knight,.26,Ch.D. 82; 


In re Walker, 24 Ch.D. 698. (2) Un- 
der 23 & 24 Vict. c 145 § 27 surviv- 
ing or continuing trustees may ap- 
point only as provided by the stat- 
ute. Re Jackson, 18 L.T.Rep.N.S. 80, 
16 Wkly.Rep. 572; Re Soulby, 21 
Wkly.Rep. 256. 


{b] In Ontario (1) where land had 
been conveyed to one of two trustees, 
who afterward died, and the surviv- 
ing trustee, by will, appointed two 
trustees to succeed him, it was held 
that the legal title, on the death of 
the surviving trustee, vested in the 
appointees under Rev. St. c 110 § 4. 
Hunter v. Patterson, 22 Ont. 571. (2) 
Where there was an appointment at- 
tempted under a power, but made on 
a contingency not provided for in the 
will, the appointment was sustained 
as valid under 40 Vict. c 8 § 30. Mc- 
Lachlin v. Usborne, 7 Ont. 297. 


46. Clark v. Wilson, 53 Miss. 119. 
Appointment or designation by: 
Court see infra §§ 372-405. 
Creator of trust see infra §§ 340-349. 


47. Ala.—Whitehead v. White- 
head, 37 So. 929, 142 Ala. 163. 


Ky.—Grundy v. Drye, 48 S.W. 155, 
ey S.W. 469, 104 Ky. 825, 20 Ky.L. 970, 


37. 


ph Se v. Wilson, 53 Miss. 


Mo.—Adams v. Highland Cemetery 
Co., 192 S.W. 944, 947. 


N.H.—Wilson vy. Towle, 
129. 


Pye ane Woes v. Reilly, 3 W.Va. 
Jt, 

“The authority of the donee of a 
trust to name a successor must be 
by express terms in the instrument 
creating the trust.” Adams vy. High- 
land Cemetery Co., supra. 


Appointment by: 
Beneficiary see infra § 370. 
Donee of power see infra §§ 350-369. 
Trustee see infra § 371. 


48. Adams -v. Highland Cemetery 
Co., (Mo.) 192 S.W. 944, 947 [quot 
Cyc]; Southwell v. Ward, Taml. 314, 
12 Eng. Ch. 314, 48 Reprint 125. 


49. Adams v. Highland Cemetery 
Co., (Mo.) 192 S.W. 944, 947 [quot 
Cyc]; Holder v. Durbin, 11 Beav. 594, 
50 Reprint 946; Oglander vy. Oglander, 
2 De G.&Sm. 381, 64. Reprint 171: 
Bayley v. Mansell, 4 Madd. 226, 56 
Reprint 690; Bowles v. Weeks, 14 
Sim. 591, 37 Eng.Ch. 591, 60 Reprint 
487. Contra White v. White, 5 Beav. 
221, 49 Reprint 562; Joyce v. Joyce, 
2 Molloy 276. . + 


50. Long’s Hstate, 
196. 


36, INE 


9 Pa.Dist.&Co. 


[a] ‘If a bit of water is spilled. 


from a bucket, notwithstanding the 
disappearance of some of the water, 
there is no vacancy in the water that 
remains in the bucket. Similarly, 
where executors, the mayor of a city, 
and the occupants of two other des- 
ignated public offices, and their suc- 
cessors, are named as trustees, and 
two of the offices are later abolished, 
there is no vacancy in the board of 
trustees or commission. In other 
words, the commission composes as 
completely as the water in the bucket, 
and there iS no vacancy to be filled 
by appointment of new _ trustees. 
Long’s Estate, 9 Pa.Dist.&Co. 196. 


51. In re Nagle, 52 Pa. 154; Inge 
v. Inge, 91.S.E. 142, 120 Va. 329. 


[a] Ilustration.—Complainant ex- 
ecuting a deed conveying her prop- 


erty in trust for her support, ete., not- 
withstanding the preference of her 
husband and daughter that some 
member of family, acting without 
compensation, should be named trus- 
tee, had a legal right to name a third 
party trustee. Inge v. Inge, 91 S.E. 
42, 120-Va. 329. 


52. In re Naglee, 52 Pa. 154. 
53. See infra § 341. 


54. Colo.—Tuckerman v. Currier, 
eae P. 210, 54 Colo. 25, pt Cas.1914¢ 


Tll—yYates v. Yates, 99 N.E. 360, 
SOL, 225.5. TI 7.66; -Amn- Cas.1913D 143 
[cit Cy ci; Reichert v. Missouri, ete., 
Coal Co:, 83. N.E. 166,231 Til. 238, 121 
Am.S.R. 307; Lake v. Brown, 4 N.E. 
773, 116 Ill. 83; West v. Fitz, 109 Tl, 
425; Equitable Trust Co. v. Wisher, 
106 Ill. 189; Golder v. Bressler, 105 
Ill. 419; Beckwith’s Estate v. Cooper, 
258 Ill.App. 411, 417 [cit Cyc]. 


Ilowa.—In re Cleven’s Estate, 142 
N.W. 986, 161 Iowa 289; Moore v. Is- 
bel, 40 Iowa 383. 


v. Paine, 12 Allen 293. 
Mo.—Adams v. Highland Cemetery 


Co., 192-S.W. 944, 947 [quot Cyc]; 
Harwood vy. Tracy, 24 S.W. 214, 118 
Mo. 681. 


“The creator of a trust has full 
power to provide for the appointment 
of a successor or successors in trust 
in case the original trustee refuses 
to act, dies or is removed by a court 
of competent jurisdiction.” Yates v. 
Yates, 199° IN. B.. 3605 2550 011 wi Che 10s 
Ann.Cas.1918D 143 [quot Wood v. 
Gridley, 218 Ill.App. 579, 584]. 


“Under the well-settled principle 
that a court of equity will not permit 
a trust to fail for want of a trustee. 
there has been in the authorities uni- 
form approval of the right of a tes- 
tator in the creation of a trust not 
only to appoint a trustee but also in 
case of vacancy to provide for the suc- 
cession, and vesting in the trustee 
so named the power held by the origi- 
nal appointee.” In re Cleven’s Hs- 
tate, 142 N.W. 986, 988, 161 Iowa 289. 


55. Beckwith’s Estate v. Cooper, 
258 Ill.App. 411; Rowland v. Moore, 
86 A. 1064, 239 Pa. 513. 


56. See infra § 348. 
57. See infra §§ 350-369. 
58. Trust not permitted to fail for 


want of trustee see supra § 339. 


= 
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should designate the original trustee,5® nor that he 
make provision for appointment of a successor in the 
event of the death or disability of a designated trus- 
A trust otherwise valid will be upheld al- 
though no trustee is designated in the instrument 
creating the trust,° nor in any other simultaneous 
although the « trustee 
is not clearly designated,®* or although the party 
designated as trustee is unauthorized to act in that 
capacity,*+ or, while generally authorized, 


tee.8° 


or subsequent writing,®? or 


Validity of trusts generally see su- 
pra §§ 87-101. 


59. U.S.—Fitchie v. Brown, 29 S. 
Ct. 106, Zils Uios O21, 50 L.Ed. 202. 


Cal.—iIn re McCray’s Estate, 268 P. 
647, 204 Cal. 399. 


Conn.—Rayhol Co. v. Holland, 148 
A. 358, 110 Conn. 516. 


Ill.—Olson v. Larson, 150 N.E. 337, 
320 Til. 50. 


Iowa.—In re Walden’s 
N.W. 679, 190 Iowa 567. 


Ky.—Willett v. Willett, 247 S.W. 
739, 197 Ky. 663, 31 A.L.R. 426. 


Mass.—In re Schoulder, 134 Mass. 
6. 


Estate, 180 


Mich.—In re More’s Estate, 146 N 


W. 319, 179 Mich. 237. 
Mo.—Northrip v. Burge, 164 S.W. 
584, 225 Mo. 641. 
N.H.—Glover v. Baker, 83 A. 916, 
76 oie 396s 


Y.—In re Rust’s Estate, 222 N. 
a 271, 129 Misc. 394. 


N.C.—Ladies Benevolent Society v. 
Orrell, 142 S.E. 493, 195 N.C. 405. 


Ohio.—Rockwell v. Blaney, 9 Ohio 
N.P.N.S. 495. 


Pa.—In re Kerns’ Estate, 145 A. 
824, 827, 296 Pa. 348, 66 A.L.R. 1342; 
Kiefaber’ s Estate, 8 Pa.Dist.&Co. 231. 


R.I.—In re Harris, 142 A. 374, 49 
R.I. 289; Goffe v. Goffe, 94 A. 2, 37 
R.I. 542, Ann.Cas.1916B +240. 


Tex.—Texas Rice Land Co. vy. Lang- 
ham, (Civ.App.) 193 S.W. 473 (error 
refused). 


Vt.—O’Brien v. Holden, 160 A. 192, 
195, 104 Vt. 338. 


{a] Trust of pecuniary legacy for 
care of testatrix’s burial lot was not 
void because of her omission to ap- 
point a trustee, the probate court hav- 
ing jurisdiction to supply the omis- 
sion. In re More’s Estate, 146 N.W. 
319, 179 Mich. 237. 

[b] Devise “to the sole and sepa- 
rate use” of a married woman creates 
a trust, although no trustee is named. 
Hays v. Leonard, 10 Pa.Co. 648 [aff 
26 A. 664, 155 Pa. 474]. 

Appointment by court see infra §§ 
372-405. 

60. In re Gay, 71 P. 707, 138 Cal. 
552, 94 Am.S.R. 70; Fay v. Howe, 
(Cal.) 69 P, 423. 

61. Ill.—McCartney v. Jacobs, 123 
N.E. 557, 288 Ill. 568, 4 A.L.R. 1120. 

Iowa.—In re Walden’s Estate, 180 
N.W. 679, 190 Iowa 567. 

Ky.—wWillett v. Willett, 247 S.W. 
739, 197 Ky. 663, 31 AUR: 426. 

N.Y.—In re Rust’s Hstate, 222 N. 
Y:S: 271, 129 Misc. 394. 

Pa.—In re Van Blunk’s Estate, 120 
A. 134, 275 Pa. 589; Kiefaber’s Hs- 
tate, 8 Pa.Dist.&Co. 231. 


R.I.—In re Harris, 142 A. 374, 49 R. 
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I. 289; Goffe v. Goffe, 94 A. 2, 37 R.I. 
542, Ann.Cas.1916B 240. 


Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt. 338; Porter vy. Rutland Bank, 
POeVE. 410. a5 


[a] Bequest for support of dog 
designating no trustee is nevertheless 
valid, as “the court can and should 
appoint a trustee to take and carry 
out the trust created in favor of the 
dog.” Willett v. Willett, 247 S.w. 
739, 740, 197 Ky. 663, 31 A.L.R. 426. 


[b] Clause in will which mani- 
fests intention to create trust is not 
ineffective because failing to desig- 
nate a trustee. Goffe v. Goffe, 94 A. 
2, 37 R.I. 542, Ann.Cas.1916B 240. 


€2. Porter v. Rutland Bank, 19 Vt. 
410; O’Brien y. Holden, 160 A. 192, 
104 Va. 338. 


63. Beidler v. Dehner, 
32, 34, 178 Iowa 1338. 


{a] Trustee sufficiently desiguat- 
ed by a letter directing an attorney 
to retain securities in trust for cer- 
tain purposes as against an objection 
that the trust was bad for failure to 
designate a ‘trustee. Union Bank of 
Chicago v. Wormser, 256 Ill.App. 291. 


64. U.S.—Fitchie v. Brown, 29 S. 
Ctl LOG "211 U.S. 321) 53" bend. 202. 


Cal.—Culver v. Lompoc Valley 
ea Nines Bank, 134 P. 355, 22 Cal.App. 
7 


Iil.—Stowell vy. Prentiss, 154 N.E. 
120, 323 Ill. 309, 50 A.L.R. 584; Witt- 
meler v. Heiligenstein, 13'9) IN. Bs, Sikh, 
308 Ill. 434; Dean v. Northern Trust 
Co., 102 N.B. 244, 259 Ill. 148. 


Ky.—Russell v. Meyers, 260 S.W. 
377, 202 Ky. 593, 


Mo.—Newton v. Newton Burial 
Park, 34 S.W.(2d) 118, 326 Mo. 901. 


N.H.—Smart v. Town of Durham, 
SGM VAL S21 (7 ING H. 565) Glovers we 
Baker, 76 N.H. 393. 


Ohio.—North Shaker Boulevard Co. 
v. Harriman Nat. Bank of City of New 
York, 153 N.E. 909, 22 Ohio App. 487; 
Eeevell v. Blaney, 9 Ohio N.P.N. s 


Pa.—Frazier v. St. Luke’s Church, 
23 A. 442, 147 Pa. 256. 


[a] MTllustration.—The inability of 


161 N.W. 


‘the trustee to take will not invali- 


date a deed of trust, where the set- 
tlor and cestui que trust are both 
competent, and the property is of 
such a nature that it can be legally 
placed in trust. Wittmeier v. Heilig- 
enstein, 139 N.H. 871, 308 Ill. 434. 


[b] Bequest or devise for charita- 
ble use is not void because given to 
a person or corporation incapable of 
taking or holding the legal title. In 
such a case the court in the exercise 
of its equity powers may appoint a 
trustee ‘to enforce the trust. Frazier 
v. St. Luke’s Church, 23 A.° 442; 147 
Pa. 256. 


[c] Incompetency of trustee nam- 
ed in will does not render void a trust 


[§ 342 | 


qualified from being trustee under the particular 
trust,®°° or fails or refuses to accept or act as trus- 
tee, 66 or may perhaps refuse to act,®* or dies be- 
fore qualifying as trustee.®§ 


Where a beneficiary incapable of 
acting as trustee®® has been designated as such, 
there will ordinarily be a merger of the legal and 
equitable estates resulting in a failure of the trust.7° 
But where there has been no merger of estates, and, 
of several designated as trustees, the only one to 


otherwise valid. Smart v. Town of 
Durham, 86 A. 821, 77 N.H. 56. 


[d] Whether trust stands or falls’ 
does not depend upon the power of 
a designated bank to act in the capac- 
ity of trustee, as equity never permits 
a trust to fail for want of a trustee 
and if necessary the court will sup- 
ply the deficiency and have the trust 
executed through some agency des- 
ignated by it. North Shaker Boule- 
vard Co. v. Harriman Nat. Bank of 
City of New York, 153 N.E. 909, 22 
Ohio App. 487. 


65. Olson v. Larson, 150 N.E. 337, 
320 Ill. 50; Ogilby v. Hickok, 128 N. 
Y.S. 860, 144 App.Div. 61 [aff 96 N.E. 
123,202 NoY? 614]. 


[a] Tllustration.—If a trustee ap- 
pointed by a valid trust agreement is 
disqualified, the trust is not thereby 
rendered invalid, but the supreme 
court will appoint an agent to carry 
it out. Ogilby v. Hickok, 128 N.Y.S. 
860, 144 App.Div. 61 [aff and certi- 
fied question answered 96 N.E. 1123, 
202 N.Y. 614]. 


[b] Where bank was disqualified 
because stockholder was attesting 
witness to a will, which could not be 
probated without his testimony, so 
that a testamentary provision des- 
ignating the bank as trustee was void 
as to such designation, the trust it- 
self did not fail, as under such cir- 
cumstances the court will appoint a 
new trustee. Olson v. Larson, 150 N. 
Hws3ly 320 D1 50. 


Designation of beneficiary see in- 
fra text and notes 69-71. 


6G. Windsor v. Barnett, 207 N.W. 
362, 201 Iowa. 1226; ‘Kelly v. Ander- 
son, 190 S.W. 1101, 173 Ky. 298; La- 
dies Benevolent Society v. Orrell, 142 
S.BE. 493, 195 N.C. 405; Texas Rice 
Land Co. v. Langham, (Tex.Civ.App.) 
193 S.W. 478. 


fa] TIllustration.—A ‘testamentary 
trust in favor of remaindermen would 
not be allowed to fail upon life ten- 
ant’s declination to serve as trustee, 
but on proper application a trustee 
would be appointed and required to 
execute a bond for forthcoming of the 
property to remaindermen. Kelly v. 
Anderson, 190 S.W. 1101, 173 Ky. 298. 
As to Kentucky statute, not referred 
to in opinion in Kelly v. Anderson, 
supra, See Supra § 339 note 40 [a]. 


67. Rayhol Co. vy. Holland, 148 A. 
358, 110 Conn. 516. 


[a] Tlustration.—That a_ trust 
company named in a trust agreement 
might refuse to act would not pre- 
vent memorandum of agreement and 
document from constituting a com- 
plete declaration of trust. Rayhol 
Co. v. Holland, 148 A. 358, 110 Conn. 


516. 
68. Inre Senoulden 134 Mass. 426. 
69. Capacity of beneficiary to be 
trustee see supra § 337. . 
70. See supra § 325. 


for later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 342-345] 


qualify is the beneficiary as sole trustee, the trust 
will not fail, but the court will appoint another trus- 
tee to carry it into effect.74 


[§ 343] c. Sufficiency of Designation—(1) In 
General. The law does not require the use of any 
particular language in the appointment of a trus- 
tee,”? no greater certainty or formality being neces- 
sary in designating the trustee than in otherwise 
declaring the trust,’ and appointment of a trus- 
tee may be implied from a course of dealing with 
the trust property with declarant’s knowledge and 
acquiescence.‘ 


[§ 344] (2) Direct or Implied Designation. The 
designation of a trustee may be direct, or indirect 
and by implication alone,*® and, if the intent to ap- 
point a trustee is apparent from the trust instru- 
ment, one will be considered trustee although nom- 
inally designated as an “agent,”’?® “committee,’”** 
“executor,’?s “executor and trustee,’’® or “trustee 


TRUSTS 


[65 C.J.] 577 


or guardian.”°° Where, however, on construction 


of the whole instrument it fails reasonably to ap- 
pear that it was the donor’s intention to designate 
a person as trustee, no appointment will be im- 
plied.*? 


[§ 345] (3) Merged or Consolidated Corporation. 
Where a will designates one corporation as trustee 
and the designated corporation merges with another 
corporation, the merged or consolidated corporation 
will not be entitled to become trustee under designa- 
tion of the merging corporation if the, will was ex- 
ecuted after the merger,*? although it would seem 
that it would be entitled to letters of trusteeship 
if the will was executed before, although probated 
after, the merger.*? It has been held, however, that 
appointment by a testator and probate court of a 
specified corporation as trustee does not authorize 
another corporation of a different kind, into which 
the first has been merged, to act as such trustee.*4 


71. Matter of Wright, 123 N.Y.S. 
414, 139 App.Div. 5 [aff 93 N.B. 1135, 


US9: INSY. S6og: 

72. Johnson y. Cook, 50 S.E. 367, 
368, 122 Ga. 524; Warner v. Keiser, 
177 N.E. 369, 93 Ind.App. 547; Grant 


Trust & Savings Co. v. Tucker, 96 N. 
B. 487, 49 Ind.App. 345. 


‘No particular form of words is 
necessary for the appointment of a 
trustee.”’ Johnson v. Cook, supra. 


73. Ladies Benev. Soc. v. Orrell, 
142 S.B. 4938, 495, 195 N.C. 405; Por- 
ter v. Rutland Bank, 19 Vt. 410. 


fa] “Technical language is no 
more essential to the appointment of 
a trustee than to the declaration of 
a trust.” -Ladies Benev. Soc. v. Or- 
rell, 142 S.E. 493, 495, 195 N.C. 405. 


74. O’Brien v. Holden, 160 A. 192, 
104 Vt. 338. 


75. Ind.—Devol v. Dye, 24 N.E. 
246, 123 Ind. 321, 7 L.R.A. 439;, Cruse 
v. Axtell, 50 Ind. 49. 


Ky.—Boreing v. Faris, 104 S.W. 
1022, 127 Ky.-671, 31 Ky.L. 1265. 


Mass.—Leonard v. Haworth, 51 N. 
EB. 7, 171 Mass. 496. 


Mo.—Boyce v. Sikes, 11 S.W. 57, 97 
Mo, 362. 


N.Y.—In re Barlow’s Will, 
Y.S. 451, 144 Misc. 210. 


N.C.—Ladies’ Benev. Soc. v. Orrell, 
ra ee 493, 495, 195 N.C. 405 [cit 
yc]. 


258 N. 


a Tue Estate, 2 Del.Co. 
504. 
Eng.—Iredell v. Iredell, 18 Beav. 


202, 52 Reprint 80. 


[a] Designation of trustee eo nom- 
ine is unnecessary, and “if the duties 
imposed upon the person named in- 
volve the use of the devised property 
for the benefit of another, or if upon 
such person there is laid an obliga- 
tion arising out of a confidence re- 
posed in him faithfully to use the 
property according to such confidence, 
a trust is created, although the word 
‘trustee’ or the words ‘upon trust’ are 
not used.’ Ladies Benev. Soc. v. Or- 
rell, 142 S.E. 493, 495, 195 N.C. 405. 


[b] Milustrations.—(1) A will de- 
vised land toa masonic lodge for the 
purpose of erecting a building on a 
portion of it, appointing trustees to 
carry out the purpose and giving 
them power to sell the land other 
than that set apart for the building. 
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This was held to constitute them 
trustees of the lot occupied by the 
building. Cruse v. Axtell, 50 Ind. 49. 
(2) A man placed money in the vault 
of a bank, marking it as belonging to 
another and afterward directed the 
cashier of the bank to place another 
sum similarly marked in the same 
vault. This the cashier did. It was 
held that the cashier was thereby con- 
stituted a trustee. Devol v. Dye, 24 
NE. -2465° 1723) Indi v321, 7 LARA: te 
(3) There was a formal deed of trust 
but the name of the trustee was not 
inserted. A third person, however, 
signed the deed with the grantor. It 
was held that this sufficiently desig- 
nated him as the trustee. Boyce v. 
Sikes, 11 S.W. 57, 97 Mo. 362. 


[ec] Trustees under prior will in- 
corporated by reference.—Where a 
son’s will expressly referred to the 
will of his predeceased father, and 
disposed of property in the same 
manner as the father’s will, trustees 
under the father’s will took over trust 
of the son’s property. In re Barlow’s 
Will, 258 N.Y.S. 451, 144 Misc. 210. 


76. Johnson v. Cook, 50 S.E. 367, 
122 Ga. 524. 


77. Boreing v. Faris, 104 S.W. 1022, 
127 Ky. 67, 3iikKy.i, 1265. 


{a] Tllustration.—A description of 
the trustee as the beneficiary’s ‘“com- 
mittee’’ has been held equivalent to 
a designation as trustee. Boreing v. 
Faris, 104 S.W. 1022, 127 Ky. 67, 31 
Key. 1266; 


78. See infra § 509. 


79. Leonard v. Haworth, 51 N.E. 7, 
171 Mass. 496. 


[a] TIllustration.—A will appoint- 
ing a person as executor and trustee, 
where the provisions of the will re- 
quired action by him after the death 
of certain devisees, will be construed 
as nominating such person as a legal 
trustee. Leonard v. Haworth, 51 N. 
BE. 7, 171 Mass. 496. 


80. Baldwin’s Estate, 2 Del.Co. 
(Pa.) 504. 
[a] Testator incompetent to ap- 


point “guardian.’—Where a will ap- 
pointed two persons “trustees or 
guardians” and the testator was in- 
competent to appoint a guardian, the 
appointees were declared trustees. 
Baldwin’s Estate, 2 Del.Co. (Pa.) 504. 


81. Huff v. Hamilton, 277 S.W. 274, 
211 Ky. 265; Allen v. Allen, 104 N.E. 
727, 217 Mass. 3388; Sidebotham vy. 
Watson, 11 Hare 170, 45 Eng.Ch. 170, 


68 Reprint 1234. 


_ [a] Mere direction to safeguard 
insuficient.— Where a will, after mak- 
ing a bequest in trust to the mother 
of deceased, asked that a third person 
safeguard and direct her interest, 
such direction did not constitute an 
appointment as trustee, after consid- 
ering whole will together with words 
used. Huff v. Hamilton, 277 S.W. 
274, 211 Ky. 265. 


[b] Omission of one of three oth- 
erwise acting together.— Where a tes- 
tator in one paragraph of his will ap- 
pointed his three sons executors with 
specified powers, and in another par- 
agraph provided for the appointment 
of two of his sons as trustees with 
specified powers, the third son was 
not entitled to appointment as co- 
trustee. Allen v. Allen, 104 N.E. 727, 
217 Mass. 338. 


[c] Person subsequently appoint- 
ed.—Where a testator devises prop- 
erty to trustees on particular trusts, 
the subsequent appointment of anoth- 
er person as executor and trustee 
does not make him a trustee of the 
specific trusts previously imposed on 
the trustees. Sidebotham v. Watson, 
11 Hare 170, 45 Eng.Ch. 170, 68 Re- 
print 1234. 


82. In re Wolbert’s Estate, 259 N. 
Y.S. 127,144 Misc. 328. 


[a] Since designated corporation 
had ceased to exist when the will was 
executed, there was no right or privi- 
lege, inchoate or otherwise, to pass to 
the consolidated corporation at the 
time of the merger. In re Wolbert’s 
Estate, 259 N.Y.S. 127, 144 Misc. 328. 


83. See In re Bergdorf’s Will, 99 
N.E. 714, 206 N.Y. 309 (holding that, 
where a will designated a _ specified 
trust company as executor and trus- 
tee, ‘and after execution but before 
probate of the will such corporation 
merged into others, the consolidated 
corporation was entitled to the issu- 
ance of letters testamentary under 
designation of the merging corpora- 
tion, and applicable statutory provi- 


‘sions, aS designation of the merging 


corporation created in it a privilege 
or interest which survived the merger 
and passed to the consolidated cor- 
poration). 


84. Petition of Commonwealth-At- 
lantic Nat. Bank of Boston, 158 N.E. 
780, 261 Mass. 217. 


[a] National bank, after absorp- 
tion of and consolidation with trust 
company, was not fiduciary under 
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[§ 346] (4) Person in Whom Title Vested as 
Trustee. It has been held that whenever there is 
a trust expressed, the party in whom the title at 
law is vested will be held the trustee.*® 


[§ 347] d. Status of Trustee as Dependent on 
Designation or Court Appointment.*® According to 
one view, the status of a testamentary trustee as 
such is derived exclusively from the will,§7 from 
which alone he derives his legal existence,** and not 
from adminicular proceedings thereon,®® and neither 
probate®® nor letters?! are the foundation of the 
trusteeship, although such grant of power is subject 
to restrictions imposed by law for the qualification 
of a trustee.°2 But according to another view the 
mere designation of one as trustee under a will does 
not make him such,°? and he becomes trustee only 
upon probate of the will®* and formal appointment 
and qualification.®® 


[§ 348] e. Automatic Succession. It is competent 
for the creator of the trust to provide directly for 
the filling of vacancies in the trusteeship by naming 
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the persons to be substituted.°* In the absence of 
contrary statute,®’ where a vacancy occurs in a trus- 
teeship, a successor appointed by the trust instru- 
ment takes his place automatically,®* without court 
action.°® 


[§ 349] f. Refusal of Designated Trustee To Act. 
Where one of two or more trustees refuses to ac- 
cept and execute the trust, the trust estate vests in 
the others the same as if the refusing trustee were 
dead or had not been named.* 


[§ 350] 8. By Donee of Power of Appointment— 
a. In General. It is competent for the creator of 
the trust to confer the power of appointing substitute 
or successor trustees upon any suitable person or 
agency,2 as upon the beneficiary,? creditors,* any — 
court having jurisdiction to act in the premises,° 
some officer, as judge of probate, county judge, ete.,° 
an individual named filling a special office and his 
successors in office,* or upon the original trustees.‘ 
There is, however, one limitation upon the ereator’s 
authority to confer a power of appointment; he 


trust company’s original appointment 
by testator and probate court. Peti- 
tion of Commonwealth-Atlantic Nat. 
Bank of Boston, 158 N.E. 780, 261 
Mass. 217. 


{b] Originally appointed trust 
company had no such property inter- 
est in appointment as trustee and con- 
servator as passed to a national bank 
as its successor. Petition of Com- 
monwealth-Atlantic Nat. Bank of 
Boston, 158 N.E. 780, 261 Mass. 217. 


85. Ash v. Ash, 1 Phila. (Pa.) 176. 


86. Power of trustee as derived 
from trust instrument see infra § 518. 


87. Inre Kellogg, 108 N.E. 844, 846, 
214 W.Y. 460; In re Ripley, 167 N.Y.S. 
162, 101 Misc. 465; McWilliams v. 
Gough, 93 N.W. 550, 116 Wis. 576. 


“A testamentary trustee derives his 
authority from the will.” In re Kel- 
logg, supra. 


88. In re Hoyt, 170 N.Y.S. 846, 103 
Misc. 614. 
[a] Distinguished from executor. 


— ‘The legal existence of the executor 
depends upon the surrogate who ap- 
pointed him; the trustee springs into 
existence with the will. The former 
is the court’s appointee and officer; 
the latter is the delegate of the testa- 
tor. The trustee needs no sanction 
from the surrogate, but derives his 
title from the will per se.’ In re 
Hoyt, 170 N.Y.S. 846, 848, 103 Misc. 
614. - 


89. In re Ripley, 167 N.Y.S. 162, 
101 Misc. 465. 


90. In re Ripley, supra. 
91. In re Ripley, supra. : 
92. In re Jones’ Estate, 238 N.Y.S. 


7538, 186 Mise. 122. 


93. Anderson vy. Caulk, (Tex.Civ. 
App.) 5 S.W.(2d) 816 [aff 37 S.W.(2d) 
1008, 120 Tex. 253]. 


94. Anderson vy. Caulk, supra. 


Rockwell v. Dow, 154 A. 229, 
232, 85 N.H. 58; Fernald v. Church, 
88 A. 705, 77 N.H. 108; Anderson v. 
Caulk, (Tex.Civ.App.) 5 S.W.(2d) 816, 
819 [aff 37 S.W.(2d) 1008, 120 Tex. 
253]. 

“A trustee or executor derives no 


authority over the estate by reason 
of his appointment as such trustee 


or executor by the terms of the will 
itself. He received his authority as 
trustee or executor when the will is 
probated and he is appointed as such 
trustee and qualifies as such. The 
trustee is then acting as such, in the 
matter of the estate, under his ap- 
pointment and qualification.” Ander- 
son v. Caulk, supra. 


_“Examination of the statutory pro- 
visions for the administration of ex- 
press trusts shows that an appoint- 
ment by the probate court is.required 
in every case.” Rockwell v. Dow, 


supra. 
96. Equitable Trust Co. v. Fisher, 
106 Ill. 189; Beckwith’s Estate v. 


Cooper, 258 Ill.App. 411, 417 [cit Cyc]; 
Shaw v. Paine, 12 Allen (Mass.) 293; 
Adams v. Highland Cemétery Co., 
(Mo.) 192 S.W. 944, 947 [quot Cyc]. 


[a] Clause construed.—A clause 
in a trust deed providing that, in 
case of the trustee’s absence from the 
state, a designated person should act 
as his successor, means a permanent 


absence. Equitable Trust Co. v. Fish- 
er, 106 Ill. 189. ; 
97. See statutory provisions. 


98. In re Bailey’s Estate, 159 A. 
549, 306 Pa. 334. 


99. Aldridge y. Breisch, 109 So. 713, 
144 Miss. 281. 


[a] Tllustration.—Where an _  in- 
strument creating a trust provides 
for the succession of trustees in event 
of death, inability or refusal of a 
trustee to act, on resignation of trus- 
tee first named, the trusteeship de- 
volves on next in succession named, 
without court action. Aldridge v. 
Breisch, 109 So. 7138, 144 Miss. 281. 


1. Matter of Kellogg, 108 N.E. 844, 
214 N.Y. 460, Ann.Cas1916D 1298; 
In re Andrews’ Will, 253 N.Y.S. 590, 
233 App.Div. 547 [mod 249 N-Y.S. 
743, 139 Misc. 654]. 


Executor as trustee on refusal of 
designated trustee to act see infra § 
509 text and notes 88, 89. 


2. Ill.—Beckwith’s Estate v. Coop- 
er, 258 Ill.App. 411. 


Iowa.—Moore y. Isbel, 40 Iowa 383. 
Mass.—Shaw v. Paine, 12 Allen 293. 
Mo.—Adams v. Highland Cemetery 


Co., 192 S.W. 944. 


Pa.—Rowland vy. Moore, 86 A. 1064, 
239-Pa. 5 h3. 


3. Moore v. Isbel, 40 Iowa 383; 
Grundy v. Drye, 48 S.W. 155, 49 S.W. 
469, 104 Ky. 825,°20 Ky.L. 970, 1337; 
Adams v. Highland Cemetery Co., 
(Mo.) 192 S.W. 944, 947 [quot Cye 
Cates v. Mayes, (Tex.) 12 S.W. 51; 
Jacobs v. McClintock, 53 Tex. 72; 
Miller v. Knowles, (Tex.Civ.App.) 44 
S.W. 927. 


_ In absence of power conferred see 
infra § 370. 


4. Moore v. Isbel, 40 Iowa 383: Ad- 
ams v. Highland Cemetery Co., (Mo.) 
192 S.W. 944, 947 [quot Cyc]. 


5. Conn.—Tarrant v. Backus, 28 A. 
46, 63 Conn. 277. 


D.C.—Cruit v. Owen, 25 App.D.C. 514 
$37] 27 S.Ct. 71, 203 U.S. 368, 51 L.Ed. 


Ill.—Morrison y. Kelly, 22 Ill. 609, 
74 Am.D. 169. 


Mo.—Adams v. Highland Cemetery 
Co., 192 S.W. 944, 947 [quot Cyc]. 


R.I.—Griswold v. Sackett, 42 A. 868, 
24 2.063 


[a] With approval of parties inter- 
ested see Allen’s Appeal, 38 A. 701, 
69 Conn. 702; Cole v. Watertown, 96 
N.W. 538, 119 Wis. 133. 


6. Moore vy. Isbel, 40 Iowa 383; 
Adams v. Highland Cemetery Co., 
(Mo.) 192 S.W. 944, 947 [quot Cyc]. 


7. Moore v. Isbel, 40 Iowa 383; 
Adams y. Highland Cemetery Co., 
(Mo.) 192 S.W. 944, 947 [quot Cye]. 


8. Ill—Orr v. Yates, 70 N.E. 731, 
209 Ill. 222; Lake v. Brown, 4 N.E. 
Wiles) Wu Ow idl eso 4 


Miss.—Sharpley v. Plant, 28 So. 
799, 79 Miss. 175, 89 Am.S.R. 588. 


Mo.—Adams v. Highland Cemetery 
Co., 192 S.W. 944, 947 [quot Cyc]. 


Vt.—Mitchell v. Stevens, 1 Aik. 16. 


W.Va.—Whelan v. Reilly, 3 W.Va. 
597, 609. 


“It is well settled that trustees may 
be clothed by the testator with power 
to appoint their successors.” Whelan 
v. Reilly, supra. 


Virtute officii see infra § 371. 


lls 
1 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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can confer it only upon a person, corporation, or 
agency, not incapable, legally, of performing it.® 
Provision in a trust instrument for appointment of 
trustees by a court already having jurisdiction by 
the law of its creation to appoint trustees may be 
sustained as a mere recognition of its legal juris- 
diction,‘° but a provision for appointment by a 
court without such jurisdiction is null and void,!! 
as it is beyond the power of the creator of the 
trust to confer upon a judicial tribunal a jurisdic- 
tion to appoint trustees which is not conferred by 
law.1? . But a power of appointment granted a judi- 
cial officer lacking legal jurisdiction to appoint trus- 
tees may be sustained as a grant to the individual 
rather than to the court.13 


Change of trustee. It is competent for the creator 
of a trust to donate to the beneficiary the uncondi- 
tional power to remove one trustee and appoint an- 
other.1# 


Provisions of instrument granting power. Since 
a power of appointment can only be exercised upon 
the happening of the contingency expressed in the 
grant, the instrument granting the power should ex- 
press plainly the cases in which a new trustee may 
be appointed, and should embrace every event that 
ean render such appointment necessary,'® such as 
the neglect or refusal of the trustee to act,® his 
death,17 absence from the country,'® wish to retire 


T1l.—Leman vy. Sherman, 6 N.E. [a] 
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from the office,1® or incapacity or unfitness to dis- 
charge its duties. 20 But the power need be ex- 
pressed only with sufficient certainty to indicate the 
grantor’s purpose and to serve as a guide in its en- 
forcement.” 


[§ 351] b. Construction of Power. A power to 
appoint trustees must be construed strictly, so as 
to confine the donee within its terms.?? 


As mandatory or directory. Whether the power 
of appointment is mandatory or merely directory 
must be determined by reference to the language of 
the power.?8 


[§ 352] c. Delegation of Power. The donee of a 
power to appoint trustees cannot delegate his power 
to another.?*# 


[§ 353] d. Exercise of Power—(1) Duty To Exer- 
cise. Where the power to select their successors is 
given to trustees, and power conferred upon them to 
terminate cannot be exercised by less than the whole 
number, where a vacancy occurs the duty of the sur- 
vivors to appoint a successor is imperative.?° 


[§ 354] (2) By Whom Exercised—(a) In Gen- 
eral. Exercise of the power to appoint substitute or 
successor trustees is limited to the donee of the power 
and, in the absence of authorization in the trust in- 
strument,?® may not be exercised by the heirs, per- 
sonal representatives, or assignees of the donee.?* 


Adams v. Highland Cemetery Co., 


872, tT 1, 657. 


Ky.—Grundy v. Drye, 48 S.W. 155, 
49 S.W. 469, 104 Ky. 825, 20 Ky.L. 970, 
1337 


Niaae Shaw v. Paine, 12 Allen 293. 


Miss.—Taylor v. Watkins, 13 So. 
811. 


Mo.—Adams y. Highland Cemetery 
Co.) 192) Siw... 944, 947 [quot Cye}; 
Harwood y. Tracy, 24 S.W. 214, 118 
Mo. 631. 


N.H. ata v. Corning, 62 A. 168, 73 
N.H. 362 

[a] BoneAciaries non sui juris.— 
It has been held that a power to ap- 
point new trustees cannot be con- 
ferred upon beneficiaries non sui ju- 
ris. ‘Grundy v. Drye, 48 S.W. 155, 
49 S.W. 469, 104 Ky. 825, 20 Ky.L. 970, 
1337; Taylor v. Watkins, (Miss.) 13 
So. 811. 


10. Carr v. Corning, 62 A. 168, 73 
N.H. 362 


ads Cave v. Corning, supra. 


Exercise of power by court see in- 
fra § 355. 


12. Leman v. Sherman, 6 N.B. 872, 
117 Ill. 657; Shaw v. Paine, 12 Allen 
(Mass.) 293. 


13. Shaw v. Paine, supra. 


14. Inre Lowe’s Estate, 249 P. 128, 
130, 68 Utah 49. 


“There is no question about the 
right of the testatrix to donate . 
an unconditional power to change the 
trustee. She had the right when she 
created the trust to name the trustee 
and to reserve to herself the power 
to remove it at will and without any 
cause or reason whatever other than 
her own desire to make the change, 
and, having that right, she might do- 
nate to another the power to remove 
the trustee named in the will and to 
appoint a successor at the discretion 
of the donee.” In re Lowe’s Estate, 
supra. 


ficiary unconditional power to change 
the trustee under a will without cause 
depends on her intention, to be gath- 
ered from the will as construed in 
the light of circumstances at the time 
of execution. In re Lowe’s Estate, 
249 P. 128, 68 Utah 49. 


[b] Particular will construed as 
giving to the beneficiary uncondition- 
al power to change the trustee without 
cause, subject to power of the court 
to protect other beneficiaries. In re 
Lowe’s Estate, 249 P. 128, 68 Utah 49. 


[ec] Time of change.—A beneficiary 
with power to change the trustee un- 
der a will is entitled to make such 
change before distribution of proper- 
ty, under Comp. L. (1917) § 6371. In 
re Lowe’s Estate, 249 P. 128, 68 Utah 
49. 


15. 
Guion 


16. 


Clark v. Wilson, 53 Miss. 119; 
v. Pickett, 42 Miss. 77. 


Matter of Hadley, 5 DeG.&Sm. 
67, 64 Reprint 1021. 


17. Guion v. Pickett, 42 Miss. 77. 
18. Guion y. Pickett, supra. 
Guion v. Pickett, supra. 
Guion v. Pickett, supra. 


21. Flanner v. Fellows, 68 N.E. 
1057, 206 Ill. 136. 


[a] Thus a provision that the trus- 
tee may “provide for a trustee for this 
fund after his death, principal and 
interest included,” is sufficiently cer- 
tain. Flanner vy. Fellows, 68 N.E. 
1057, 206 Ill. 136. 


22. Clark v. Wilson, 53 Miss. 119; 
Adams v. Highland Cemetery Co., 
(Mo.) 192 S.W. 944, 947 [quot Cyc]; 
Stones v. Rowton, 17 Beav. 308, 51 
Reprint 1052. 


23. Adams v. Highland Cemetery 
Co., (Mo.) 192 S.W. 944, 947 [quot 
Cye]; Belmont vy.) ©’ Brien, 12 Noy. 
394; Peacock v. Colling, 54 L.J.Ch. 
743. 

24. Clark vy. Wilson, 53 Miss. 119; 


(Mo.) 192 S.W. 944, 947 [quot Cye]. 


25. Van Order v. Bailey, 146 A. 419, 
104 N.J.Hq. 585. 


26. See cases infra this note. 


[a]. Acting executors.—A power in 
a settlement toa party, his executors, 
etc., to appoint new trustees, may, on 
the’ renunciation of one executor, be 
exercised by the remaining acting 
ones. Granville vy. McNeile, 7 Hare 
156, 27 Eng.Ch. 156, 68 Reprint 64. 
And see In re Cunningham, [1891] 2 
Ch. 567 (holding that the power of 
appointment may be exercised by the 
heir at law of the last surviving trus- 
tee if the legal estate has become 
vested in him, under power given to 
acting trustees). 


[b] Assignee of note is not “legal 
representative” of payees, so as to be 
entitled to substitute a trustee under 
a provision in a deed of trust authoriz- 
ing the payees “or their legal repre- 
sentatives” to appoint another trustee. 
An assignee claims in his own right, 
and not in a representative character. 
Fuller v. Davis, 63 Miss. 78. 


27. Fuller v. Davis, supra; Clark 
v. Wilson, 53 Miss. 119; Adams v. 
Highland Cemetery Co., (Mo.) 192 S. 
W. 944, 947 [quot Cyc]; Titley v. Wol- 
stenholme, 7 Beav. 425, 29 Eng.Ch. 
425, 49 Reprint 1130; Holl v. May, 3 
Kay&J. 585, 69 Reprint 1242, 


[a] Cestui’s trustee in bankruptcy 
may not appoint‘a new trustee under a 
clause providing that: “Should said 
second party [the trustee] fail from 
any cause to act herein, then said 
third parties [the cestuis que trust] 
may appoint in writing any one else 
to execute this trust, with every pow- 
er, title and right, as well as duty, 
touching the same.” Clark y. Wilson, 
53 Miss. 119, 127. 


[b] Cestui que trust and assigns. 
—A. provision in a deed of trust au- 
thorizing the cestui que trust “and his 
assigns” to appoint a substitute trus- 
tee, in case the trustee named fails 
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Time for determining survivors. A provision made 
for appointment by survivors has been construed as 


meaning those who were surviving at the time of 


the exercise of the power.” 


[§ 355] (b) By Court*® or Judicial Officer Acting 
under Power. A court lacking jurisdiction to ap- 
point trustees may not exercise a purported power 
of appointment attempted to be given it by pro- 
vision of a trust instrument.*° Where the trust 
instrument provides for filling vacancies in the trus- 
teeship by appointment of a designated donee, or, 
in the absence of such appointment, by the court, 
an appointment by a donee of a fit trustee precludes 
appointment by the court.*+ 


Individual or official capacity. Provisions of trust 
instruments have been construed as purporting to 
give a power of appointment to a court as such where 
the court was described by its official title,?? or 
where there was other persuasive evidence that offi- 
cial action was intended.?* Where, however, it is 
clearly the intention of the ereator of the trust to 
name a particular individual holding the office of 
judge, as donee of the power of appointment, his 
designation as judge of a court will be regarded as 
mere deseriptio persone.** 


[§ 356] (c) By Other Trustees. Under a provi- 
sion giving the right of appointment to surviving 
trustees, it has been held that the right to appoint 
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new trustees is not limited to survivors of those 
originally named as trustees, but extends also to 
survivors of successor trustees,?> although those 
named as trustees may not appoint new trustees if 
there is no “survivor” within the meaning of the 
trust instrument,*® and, in any event, a court called 
on to act as an appointing tribunal may, in its dis- 
cretion, disregard the nomination where the interests 
of the estate so require.** Under a power to the 
survivor to appoint new trustees, it has been held 
that surviving trustees, appointed by the court and 
not under the power, have no authority to exercise 
it.2 Where a power of appointment is personal to 
designated trustees, a successor trustee lacks power 
himself to appoint a successor.*® Where the creator 
of a trust provides that, in the event of a vacancy 
among the trustees, the remaining trustees shall fill 
such vacancy, such remaining trustees have power 
to select and appoint a new trustee to fill a vacan- 
cy,*® and the dissent of the cestuis que trust to 
their selection is immaterial.*! A power to the sur- 
viving trustee to appoint if either of them declines 
to act cannot be exercised if both decline.*? 


Power granted surviving or continuing trustees 
to appoint new trustees in the place of any trustees 
dying or declining to act, does not authorize declin- 
ing or retiring trustees to appoint new ones in 
their own places,*? as a retiring trustee cannot be 
regarded as a surviving or continuing trustee within 


to act, means that both he and his as- 
signs have such power, severally and 
in succession, and does not require 
them to join in such act. Miller v. 
Knowles, (Tex.Civ.App.) 44 S.W. 927. 


28. Saunders v. Bradley, 6 Ont.L. 
250, 2 Ont.W.R. 697. 


[a] Provision for appointing new 
trustees by “my surviving brothers 
and sisters or a majority of them,” 
means the brothers and sisters sur- 
vivinge when the power is exercised. 
Saunders v. Bradley, 6 Ont.L. 250, 2 
Ont.W.R. 697. 


29. Appointment by court general- 
ly see infra §§ 372-405. 


30. Harwood v. Tracy, 24 S.W. 214, 
118 Mo. 631; Petition of Straw, 102 
A. 628, 78 N.H. 506. Compare Koehne 
v. Beattie, 90 A. 211, 36 R.I. 316 (where 
the point was not in issue, but where 
the court recognized the right of a 
court not so empowered by statute to 
appoint a trustee as donee of a power 
of appointment). 


[a] Such appointment is void.— 
Harwood v. Tracy, 24 S.W. 214, 118 
Mo. 631. 


{b] TIllustration.—Power to ap- 
point trustees of decedents’ estates 
being vested by statute in the probate 
court, jurisdiction to fill vacancies in 
the board cannot be given the supreme 
court by provision in will. Petition 
of Straw, 102 A. 628, 78 N.H. 506. 


Validity of grant of power of ap- 
pointment to court or individual hold- 
ing judicial office see supra § 350. 


31. Rowland v. Moore, 86 A, 1064, 
239 Pa. 513. 


[a] Tlustration.—Where a deed of 
trust provided that, if the trustee 
died or failed to perform his duties, 
ihe donee of the power to appoint 
could appoint his successor, or, on de- 
fault of such appointment, the trustee 


could be appointed by the court on 
application by the owner of a con- 
tingent interest, and, where, on the 
trustee dying and his immediate suc- 
cessor being relieved, the owner of a 
contingent interest applied for the ap- 
pointment of a new trustee, and, pend- 
ing hearing on such application the 
donee appointed a trustee to whose 
competency no objection was made, 
the application was properly denied. 
Pees v. Moore, 86 A. 1064, 289 Pa. 


32. Leman v. Sherman, 6 N.E. 872, 
117 Ill. 657; Morrison v. Kelly, 74 
Am.D. 169, 22 Ill. 609; Moore v. Is- 
bel, 40 Iowa 383; Harwood v. Tracy, 
24 S.W. 214, 118 Mo. 631. See also 
Wilcox’s Appeal, 8 A. 136, 54 Conn. 320 
(where the language used to describe 
the officer was equivocal and it was 
assumed without consideration that 
official capacity was meant). 


[a] “Acting county judge.”’—In a 
trust deed containing a condition 
whereby, on the trustee’s failure to 
act, the acting county judge is author- 
ized to appoint a successor, the phrase 
“acting county judge” is to be con- 
strued as referring to the incumbent 
at the time the appointment was to be 
made, and not at the time of the exe- 
cution of the deed. Moore y. Isbel, 
40 Iowa 383. : 


$3. <Allen’s Appeal, 38 A. 701, 69 
Conn. 702; Carr v. Corning, 62 A. 168, 
EAN Ble OAs 


34. Leman v. Sherman, 6 N.E. 872, 
AAU iG Dire 


[a] Power sustained, as vested in 
man, and not in office.—Leman -v. 
Sherman, 6 N.EB. 872, 117 Ill. 657. 


35. Huston v. Dodge, 88 A. 888, 111 
Me, 246. 
ie Andrews v. Snyder, 223 Ill.App. 
[a] All trusteeships 


once.—Where a will provided that, if 
either of the trustees named therein 
should predecease the testator, or, if 
at any time during the duration of the 
trust there should be a vacancy, the 
courts should appoint as trustees such 
persons “as may be selected by the 
survivor or survivors” of those named 
in the will as trustees, where all of 
the executors named as trustees in 
the will resigned and declined to be 
appointed trustees, there was no sur- 
vivor to select a new trustee, the par- 
ties named in the will as trustees 
could not appoint a trustee, and trus- 
tees were to be appointed under 4 
provision of the will authorizing the 
court itself to select trustees in the 
event of a vacancy in all the trustee- 
ships. Andrews v. Snyder, 223 Ill 
App. 335. 


37. Huston v. Dodge, 88 A. 888, 111 
Me. 246. 


Supervisory power of court see in- 
fra § 368. 


38. Cooper v. Macdonald, 35 Beav. 
504, 55 Reprint 992, 


39. Colson v. Pelgram, 182 N.E. 19, 
259 N.Y. 370. 


[a] Illustration.—A trustee ap- 
pointed to succeed a deceased testa- 
mentary trustee on petition of the 
surviving trustee, named by decedent 
under the will on renunciation of the 
appointment by .the latter’s cotrus- 
tee, had no power to name a succes- 
sor trustee, such power being limited 
to the testatrix’ brother and son, des- 
ignated as original trustees. Colson 
v. Pelgram, 182 N.E. 19, 259 N.Y. 370: 


40. In re Naglee, 52 Pa. 154. 
41. In re Naglee, supra. 


42. Sharp v. Sharp, 2 B.&Ald. 405, 
106 Reprint 414. 


43. Stones v. Rowton, 17 Beav. 308, 
51 Reprint 1052; Nicholson vy. Smith, 


vacant at|3 Jur.N.S. 313. 
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the meaning of the power,** although, where power 
of appointment was given to “the surviving or con- 
tinuing or other trustee or trustees,” it has been 
held that a sole surviving trustee may appoint a 
successor, although himself retiring at the same 
time ;*° and it has also been held that, under a pow- 
er enabling a surviving or continuing trustee to ap- 
point a new trustee in the place of a trustee dying, 
going to reside abroad, becoming incapable of act- 
ing, ete., the surviving trustee, although himself 
residing abroad, may appoint another trustee in the 
place of the one deceased.*® 


[§ 357] (8) Number Exercising Power. Where 
the power to appoint substitute or successor trus- 
tees is given to trustees,*? or to beneficiaries,*® it 
must be exercised by the number designated in the 
trust instrument. 


[§ 358] (4) Method of Exercise—(a) In General. 
When a power of appointment is conferred on an- 
other, and the mode of its execution is defined, thy 
power can be exercised only in strict conformity 
with the terms of the grant.49 When the power is 
conferred in gencral terms, it is an authority to do 
the act in any mode which the law would sanction 
or give effect to,°° as by parol.®+ Trustees with a 
power of appointment should exercise such power 
impartially as between their cestuis que trust,°” and 
not without communication with them;*? and it has 
been held that the appointee should not consent to 
become trustee without communication with the ces- 
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tunis que trust.>4 


Separate instruments. Where cestuis que trust 
are given the power to substitute another trustee, 
they may do so by separate instruments.°? 


[§ 359] (b) Irregularities. If there be any ir- 
regularity in the mode of exercising the power, the 
appointment will be bad,®°* and confer no authority 
to act as trustee,®°7 unless cured;°® but creditors 
and purchasers for value will be protected.°® Where 
parties with power to appoint trustees join in a 
deed recognizing certain persons as occupying the 
position of trustees, their due appointment is pre- 
sumed,®° and such deed itself operates as an ap- 
pointment guring any irregularity in a former ap- 
pointment.®! Acquiescence or ratification may pre- 
clude subsequent attack on an irregular manner of 
appointment.®? 


[§ 360] (5) Who May Be Appointed—(a) In 
General. The general rule in the appointment of 
trustees and their successors is that any proper per- 
son may be appointed.°? A power of appointing 
new trustees is, however, by necessary implication, 
limited to the appointment of a person legally eapa- 
ble of executing it.** The new trustee should be 
a person who ean and will exercise his discretion 
fairly and beneficially for all persons, and as fairly 
and beneficially as the retiring trustee could have 
done.*® 


Mere nonresidence is not sufficient cause for re- 


44, In re Coates, 34 Ch.D. 370; In 
re Norris, 27 Ch.D. 333: Travis v. Il- 
lingwerth, 2 Dr.&Sm. 344, 62 Reprint 
652. But see In re Glenny, 25 Ch.D. 
611 (holding retiring trustees to be 
eontinuing trustees within the mean- 
ing of a power of appointment). 


45. Camoys v. Best, 19 Beav. 414, 
52 Reprint 410. 


46. O’Reilly v. Alderson, 8 Hare 
101, 32 Eng.Ch. 101, 68 Reprint 289. 


47. Union Trust Co. v. Sheldon, 80 
A. 758, 84 Conn. 494: Adams v. High- 
land Cemetery Co., (Mo.) 192 S.W. 944, 
947 [quot Cyc]; Whelan v. Reilly, 3 
W.Va. 597. 


[a] Illustration.—A grantor in a 
deed of trust directing the trustee to 
pay the income of the trust fund to 
her for life, and providing for the pay- 
ment to her of the whole or any part 
of the trust fund on the written re- 
quest of three persons named and 
their successors, and directing that 
on the death, resignation, or disability 
of either of the three persons the re- 
maining two shall with the consent 
of the grantor appoint a person to act 
with them in place of the one dying, 
resigning, or disabled, intends that 
two of the persons originally named 
shall act in making the appointment 
of a successor of the third, and, where 
the two fail to appoint a successor, 
the survivor of the two may not ap- 
point successors. Union Trust Co. v. 
Sheldon, 80 A. 758, 84 Conn. 494. 


48. See Cates v. Mayes, (Tex.) 12 
S.W. 51 (holding under facts that all 
beneficiaries in effect joined in ap- 
pointment of substitute trustee). 


49. Foster v. Goree, 4 Ala. 440; 
Equitable Trust Co. v. Fisher, 106 Ill. 
189; Clark v. Wilson, 53 Miss. 119; 
Whelan v. Reilly, 3 W.Va. 597. 


[a] Necessity of seal.—Where a 
eonveyance in trust directs the cestuis 
que trustent to appoint another trus- 


tee “under their hand and seal” if 
the trustee appointed is unwilling to 
act, a substitutionary appointment 
not under seal confers no power on the 
appointee to execute the trust. 
Sharpley v. Plant, 28 So. 799, 79 Miss. 
175, 89 Am.S.R. 588; Bonner v. Less- 
ley, 61 Miss. 392. 


50. Foster y. Goree, 4 Ala. 440. 


fa] Appointment by recital in 
deed.—In re Farnell, 33 Ch.D. 599; 
Miller v. Priddon, 1 DeG.M.&G. 335, 
50 Eng.Ch. 257, 42 Reprint 581. 


51. See cases infra this note. 


[a] New trustee of personalty 
may be appointed by parol. Foster 
v. Goree, 4 Ala. 440; Leggett v. Grim- 
mett, 36 Ark. 496. 


52. Marshall v. Sladden, 4 DeG.& 
Sm. 468. 64 Reprint 916 [aff 7 Hare 
428, 27 Eng.Ch. 428, 68 Reprint 177]; 
O’Reilly v. Alderson, 8 Hare 101, 32 
Eng.Ch. 101, 68 Reprint 289. 


53. Marshall v. Sladden, 4 DeG.& 
Sm. 468, 64 Reprint 916 [aff 7 Hare 
428, 27 Eng.Ch. 428, 68 Reprint 177]; 
O'Reilly v. Alderson, 8 Hare 101, 32 
Eng.Ch. 101, 68 Reprint 289. 


54. Peatfield v. Benn, 17 Beav. 522, 
51 Reprint 1137. 


55. Crosby v. Huston, 1 Tex. 203. 


56. Sharpley v. Plant, 28 So. 799, 
79 Miss. 175, 89 Am.S.R. 588; Bonner 
Vv. Wessiey,. 61) Miss; 392°: Clark Vv: 


Wilson, 53 Miss. 119. 


57. Augusta v. Walton, 1 S.E. 214, 
CT Gare ols 


[a] Lapse of time does not confer 
any right to act on the persons claim- 
ing to be trustees under an irregular 
appointment, where they have never 
been possessed of the trust property 
nor been actually engaged in admin- 
istering the trust. Augusta v. Wal- 
ton, 1 S.E. 214, 77 Ga. 517. 


58. See infra text and notes 60-62. 


59. Jacobs v. McClintock, 53 Tex. 
72, 80 (where it was said: “The de- 
fective execution of a valid power will 
be sustained in favor of creditors and 
purchasers for value, and others, not 
mere volunteers, when the intention 
of the parties clearly appears and 
has been substantially carried out, 
and when the defect complained of is 
a technical one, and which it may 
reasonably be presumed was not oc- 
casioned through fraud and did not re- 
sult in legal injury to the parties in- 
terested’’). 


60. Re Loscombe, 39 Ont.L. 521. 
61. Re Loscombe, supra. 


62. Roberts v. Lesly, 29 S.C.Eq. 35; 
Atty.-Gen. v. Cunfing, 2 Y.&Coll. 139, 
21 Eng.Ch. 139, 63 Reprint 61. 


[a] Although trustees are not ap- 
pointed in manner directed by the 
trust deed, yet if there be no fraud or’ 
concealment in the appointment, and 
ail parties interested acquiesce in and 
allow it to remain for many years un- 
questioned, the court will not interfere 
to remove them. Atty.-Gen. v. Cum- 
ing, 2 Y.&Coll. 139, 21 Eng.Ch. 139, 63 
Reprint 61. 


_ [b] Thus a cestui que trust of an 
invested fund by accepting annual in- 
terest payments from a trustee irreg- 
ularly appointed may ratify the ap- 
pointment so far at least as to pre- 
clude him from questioning its valid- 
ity. Roberts v. Lesly, 29 S.C.Eq. 35. 


63. Yates v. Yates, 99 N.E. 360, 255 
Ill. 66, Ann.Cas.1913D 148. 


64. Yates v. Yates, 99 N.E. 360, 362, 
255 Ill. 66, Ann.Cas.1913D 143 [cit 
Cyc]; Bowditch v. Banuelos, 1 Gray 
(Mass.) 220; Asociacion de Senoras, 
a v. Martinez, 2 Porto Rico Fed.’ 
oO . 


Who may be trustee see s 
326-338. aaa 


65. Roberts v. Bozon, 3 L.J.Ch.0.S. 
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jecting a nomination.®*® 


Power authorizing appointment of a “suitable 
person” does not authorize the donee to appoint any 
person as trustee,®? and, where the person selected 
is unsuitable, the exercise of the power will not be 
sustained.®* 


[§ 361] (b) Donee’s Appointment of Himself or 
Connections. Unless the donee of the power is ex- 
cluded by the terms thereof from appointing him- 
self,°® there is no general rule that such an ap- 
pointment is invalid or a nullity.“° It is, however, 
usually improper for the donee of the power to ap- 
point himself,“! although it may be sanctioned under 
special circumstaneces.** Nor is the donee of a pow- 
er prevented from appointing his own solicitor as 
trustee, although the court itself would not make 
such an appointment.*? 


Husband of donee is not excluded by law from re- 
ceiving appointment from his wife.‘ 


[§ 362] (c) Persons Beneficially Interested. 
There is no general rule forbidding appointment of 
persons beneficially interested as trustees,’® although 
appointment of one whose interests are opposed to 
those of other beneficiaries may be improper.‘ 


[§ 363] (6) Occasion of Appointment—(a) Death 
of Original Trustee. A power to appoint on the 


113. 2 Ch. 723. 
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[§ 360-364 


death of a specified trustee confers no power to 
appoint on the death of another trustee.*7 The au- 
thorities are in conflict as to whether a power to 
appoint on the death of a trustee may be exercised 
in the case of a designated testamentary trustee who 
predeceases the testator.*® 


Right of legal representatives of deceased trustees 
to act™® does not deprive the donee of a power of 
appointment of his right to name new trustees.*° 


[§ 364] (b) Neglect or Refusal To Act. Under a 
provision granting power of appointment on a trus- 
tee’s “declining to act,” it has been held that, where 
an existing trustee declines to act further, a new 
trustee may be appointed.*t Paying money into 
court under a trustee’s relief act has been held a 
“refusing or declining to act” authorizing appoint- 
ment of a new trustee. On the other hand, re- 
moval from the state is not a refusal to perform the 
trust,** and death of a trustee has been held not 
within the terms of a trust instrument authorizing 
appointment of a new trustee upon the refusal or 
neglect of the trustee to execute the trust.°* 


Contingent refusal to act has been held a “fail- 
ure” to act within the meaning of a provision au- 
thorizing appointment of a new trustee in event of 
failure of the original trustee to act.®® 


78. See cases infra this note. 
it has been 


Supervisory power of court see in- 
fra § 368. 


66. Wilcox’s Appeal, 8 A. 136, 54 
Conn. 320. 


{a] In England (1) where there is 
a settlement of personal property 
made in England, on the marriage of 
English persons, the appointment of 
foreigners or persons resident out of 
England to be new trustees would be 
an improper one. Meinertzhagen v. 
Davis, 1 Coll. 335, 28 Eng.Ch. 335, 
63 Reprint 444. (2) But the circum- 
stances may be such as to warrant the 
appointment of foreign trustees. 
Meinertzhagen v. Davis, supra. 


67. Yates v. Yates, 99 N.E. 360, 255 
Til. 66, Ann.Cas.1913D 143. 


68. Bailey v. Bailey, 2 Del.Ch. 95; 
Yates v. Yates, 99 N.E. 360, 255 Ill. 
66, Ann.Cas.1913D 143. 


[a] Exercise of power by cestui.— 
The cestui que trust, under a devise 
of a fund in trust, being authorized, 
on the death or refusal of the trustee 
to act, to appoint ‘‘a suitable person” 
to act in his place, it was held that the 
son of the cestui que trust—a young 
man and without property—was not 
such “suitable person.’ Bailey v. 
Bailey, 2 Del.Ch. 95. 


[b] Exercise of power by trustee. 
—Where a testator, in creating a 
trust, gives his first trustee power to 
name, as successor in trust, some 
suitable person, it is the latter’s duty 
to appoint as a new trustee one who 
is agreeable to the cestuis que trust 
and who would administer the trust 
for their interest, so that it is im- 
proper for the original trustee to ap- 
point one who by his training is in- 
efficient, and who is not only opposed 
in interest to the cestuis que trust, 
put is hostile to them beeause of a 
lawsuit. Yates y. Yates, 99 N.E. 360, 
955 Ill. 66, Ann.Cas.1913D 143. 


69. Montefiore v. Guedalla, [1903] 


~ 


[a] Words “any other person or 
persons” in the power exclude in 
terms the appointment of such donee. 
In re Sampson, [1906] 1 Ch. 485; In 
re Skeats, 42 Ch.D. 522. 


70. Montefiore v. Guedalla, [1903] 
QC heen 
71. In re Newen, [1894] 2 Ch. 297; 


In re Skeats, 42 Ch.D. 522. 


72. Montefiore v. Guedalla, [1903] 
2eChe tae. 


73. In re Stamford, [1896] 1 Ch. 
288. See also In re Norris, 27 Ch.D. 
333 (holding that, where sanction of 
the court is necessary to the validity 
of an appointment of a trustee, the 
court will refuse to sanction appoint- 
ment of a cotrustee who is solicitor, 
son, and partner of the continuing 
trustee who appoints him). 


74 Tweedy v. Urquhart, 30 Ga. 
446. E ¥ 
75. Forster v. Abraham, L.R. 17 


ee 351; Tempest v. Camoys, 52 J.P. 
2. 


Capacity of beneficiary to act as 
trustee see supra § 3837. 


76. Yates v. Yates, 99 N.E. 360, 
255 Ill. 66, Ann.Cas.1913D 143. 


[a] Contingent remainderman, be- 
ing opposed in interest to the cestui 
que trust of real estate, should not be 
appointed by a retiring trustee as his 
successor under a power in the will to 
appoint his successor. Yates v. 
Yates, 99 N.E. 360, 255 Ill. 66, Ann. 
Cas.19138D 148. 


77. Mallory v. Mallory, 45 A. 164, 
72 Conn. 494. 
[a] Illustration.—Where a _ wife 


and two sons were made trustees, it 
was held that a power of appointment 
on the death of the wife conferred no 
power of appointment on the death 
of one of the sons. Mallory v. Mal- 
lory, 45 A. 164, 72 Conn. 494. 


[a] In England (1) 
held that a new trustee could not be 
appointed under the usual powers, in 
the place of one appointed by the will, 
who died in the lifetime of the tes- 
tator. Winter v. Rudge, 15 Sim. 596, 
38 Eng.Ch. 596, 60 Reprint 751. See 
also Walsh v. Gladstone, 8 Jur. 51, 14 
Sim. 2, 37 Hng.Ch. 2, 60 Reprint 256 
(quere). (2) But the law at present 
seems to be otherwise. Noble v. Mey- 
mott, 14 Beav. 471, 51 Reprint 867; 
Matter of Hadley, 5 De G.&Sm. 67, 64 
Reprint 1021; Lonsdale v. Beckett, 
4 De G.&Sm. 73, 64 Reprint 740. 


79. See infra § 492. 
duaes In re Routledge, [1909] 1 Ch. 
81. Travis v. Illingworth, 2 Dr.& 


Sm. 344, 62 Reprint 652. 


[a] “Meclining to act” is not lim- 
ited to trustee declining to act with- 
out ever having accepted or acted. 
The contingency of a trustee who has 
acted, declining to act any longer, is 
one on which a new trustee may be 
appointed. Travis v. Ilingworth, 2 
Dr.&Sm. 344, 62 Reprint 652. 


82. Matter of William, 4 Kay&J. 
87, 70 Reprint 37. ( % 


83. Bonner v. Lessley, 
392. 


84. Guion v. Pickett, 42) Miss. 77. 
But see Jacobs v. McClintock, 53 Tex. 
72 (holding that the death of the 
trustee renders him wholly unable 
to act as trustee or to appoint a sub- 
stitute trustee, and although not a 
technical refusal to make such ap- 
pointment, yet there exists, in effect, 
what is equivalent to such refusal). 


85. Klein v. Glass, 53) Tex: 37. 


[a] Where trustee refuses to act 
unless he is paid for his services in 
addition, to his commissions, this is- 
a “failure” to act within the meaning 
of a clause in the deed of trust pro- 
viding for the appointment of a sub- 


61 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 365-368] 


[§ 365] (c) Incapacity and Unfitness. A power 
to appoint a new trustee upon incapacity of the 
original trustee applies to personal incapacity,** and 
not to mere removal from the state,87 residence 
abroad,** nor bankruptey,®® although it has been 
held that bankruptey renders a trustee “unfit to act” 
within the meaning of trust provisions authorizing 
pebgmiment of a new trustee where the old is un- 

t,99 


[§ 366] (d) Absence. Provisions disqualifying 
trustees and authorizing appointment of new trustees 
if the original trustees depart from the country have 
been construed as not referring to a temporary ab- 
sence.°t Where the power to appoint is exercisable 
in case a trustee “be abroad,” it has been held that 
a trustee is abroad within the meaning of the pro- 
vision where he has resided abroad for several 
years.°? Under a clause providing for appointment 
of a new trustee if the original trustee remained 
out of the country for a specified period, it has been 
held that the trustee’s return to the country for a 
short time, coupled with attendance to trust mat- 
ters during the specified period, precludes appoint- 
ment of a new trustee.®? 


stitute in sucha case. Klein v. Glass, 93. 
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In re Walker, 


E Power to appoint if trustee re- 
mained out of United Kingdom for 
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[§ 367] e. Extinguishment or Revocation of Pow- 
er. Unless so provided in the trust instrument, a 
power of appointment is not exhausted by one ap- 
pointment.°* Nor is such a power extinguished by 
a subsequent “extension” of the trust deed, embrac- 
ing all the provisions of such deed,®® nor by the fact 
that the donee thereof has alienated his interest.°® 
A power of appointment granted to the beneficiary, 
being a power coupled with an interest, is not revoked 
by the death of the grantor.°" The power of donees 
to appoint trustees may, however, be abdicated by 
a deadlock precluding the exercise thereof.®® 


[§ 368] f. Supervisory Power of Court®?®—(1) In 
General. Although a trust deed or will vests in an 
individual the power, if occasion arises, to appoint 
new trustees, yet a court of chancery has jurisdic- 
tion to control his exercise of the power, so far 
at least as to prevent an abuse of discretion,? and 
if the person selected is obviously unsuitable, the 
court may decline to approve his. appointment,” and 
if the court is of the opinion that the substitution 
is not for the benefit of the trust, it will not sane- 
tion a new appointment, although made in good faith 
and without intention to oppress.* But the fact that 


Pa.—Lafferty’s Estate, 9 Pa.Dist. 
385; Schott’s Estate, 11 Phila. 120. 


Utah.—In re Lowe’s Hstate, 249 P. 
128, 68 Utah 49. 


[190171 Ch. 


53 Tex. 37. 259. 
86. In re Watts, 15 Jur. 459. [a] 
[a] Term “incapable” has refer- 


ence to personal incapacity, and not 
to absence nor bankruptcy of the 
trustee. In re Watts, 15 Jur. 549. 


87. Bonner v. Lessley, 61 Miss, 
392. 
, [a] Under provision that, if desig- 


nated trustee shall “become unable” 
to execute the trust, certain donees 
should have power to appoint a new 
trustee, removal of the designated 
trustee from the state did not render 
him unable to execute the trust so as 
to authorize appointment of a new 
trustee. Bonner v. Lessley, 61 Miss. 
392. 


88. In re Bignold, L.R. 7 Ch. 223; 
In re Harrison, 22 L.J.Ch. 69; With- 
ington v. Withington, 16 Sim. 104, 39 
Eng.Ch. 104, 60 Reprint 812. But see 
Mesnard v. Welford, 1 Eq.Rep. 237, 1 
Smale&G. 426, 65 Reprint 187 (holding 


that a trustee who has been absent) 


from the country twenty years and 


has become established in a foreign’ 


nation “has become incapable of act- 
ing as trustee of leasehold property in 
the city of London”). 


89. Turner v. Maule, 15 Jur. 761, 
5 Eng.L.&Hq. 222; Matter of Watts, 
9 Hare 106, 41 Eng.Ch. 106, 68 Re- 
print 434. 


90.) 71a re 
Dr.&War. 287. 


91. Im re Moravian Society, 26 
Beav. 101, 53 Reprint 835. 


[a] Iustration.—A temporary de- 
parture is insufficient to vacate the 
office of trustee so as to require a new 
appointment. In re Moravian Society, 
26 Beav. 101, 53 Reprint 835. 


92. In re Stamford, [1896] 1 Ch. 
288. 


[a] Tiustration—Where the pow- 
er to appoint was exercisable in case 
a trustee should “‘be abroad,” it was 
held that a trustee, who had taken 
a lease of a house abroad for five 
years, and was residing there, was 
“abroad” within the meaning of the 
power. In re Stamford, [1896] 1 Ch. 
288. 


Roche, 1 C.&L. 306, 2 


more than twelve months could not be 
exercised when he had been within 
the kingdom within twelve months 
for about a week, and had then at- 
tended to trust matters. In re 
Walker, [1901] 1 Ch. 259. 


94 Foster v. Goree, 4 Ala. 440; 
Bowditch v. Banuelos, 1 Gray (Mass.) 
220. 


95. McConnell v. Day, 33 S.W. 731, 
61 Ark. 464. 


96 Hardaker v. Moorhouse, 26 Ch. 
D. 417. But see Rosier v. Nichols, 50 
S.B. 988, 123 Ga. 20 (holding that the 
power of appointment by the life ten- 
ant of the whole estate by will was 
extinguished by the alienation by the 
life tenant of her title in the land to 
the remaindermen). 


97. Frank v. Colonial, etc., Mortg. 
Co., 38 So. 340, 86 Miss. 103, 70 L.R.A. 
135. 


98. In re Tilden’s Hstate, 194 N.Y. 
S. 565, 118 Misc. 729. 


[a] Abdication shown in part and 
not shown in part.—The power of 
executors and trustees to appoint suc- 
cessor trustees under a clause of a 
will was abdicated by a deadlock be- 
tween the surviving trustees, which 
resulted in appointments by the court, 
which asserted concurrent power to 
appoint a successor, except in case of 
one trust, where power to appoint suc- 
cessor has not been taken up by the 
supreme court or surrogate’s court, 
but remains vested in the sole ad- 
ministering trustee, but not in him 
as executor. In re Tilden’s Estate, 
194 N.Y.S. 565, 118 Misc. 729. 


99. Appointment by court see in- 
fra §§ 372-405. 


1. U.S.—March v. Romare, 116 F. 
355, 58 C.C.A. 575. 


Del.—Bailey v. Bailey, 2 Del.Ch. 
95. 
Ill.— Yates v. Yates, 


255 Ill. 66, Ann.Cas.1913D 143; 
v. Yates, 70 N.E. 731, 209 Ill. 222. 


Ky.—Butler v. Taggart, 86 S.W. 
541, 27 Ky.L. 708. 


99 N. E360; 
Orr 


Eng.—Webb v. Shaftesbury, 7 Ves. 
Jr. 480, 32 Reprint 194. 


[a] “Even when the author of the 
trust gives unlimited authority to a 
person to name a trustee, yet that 
person must still exercise discretion 
in so naming one. A court of chan- 
cery can undoubtedly exercise control 
over that discretion . . in order 
to prevent its abuse.” Yates v. Yates, 
99 N.E. 360, 362, 255 Ill. 66, Ann.Cas. 
1913D 143. ; 


[b] “It is the law, that the super- 
visory power of the court having 
jurisdiction of the trust is sufficiently 
broad to protect the other bene- 
ficiaries of the trust from the selec- 
tion by the donee of a trustee which 
is disqualified or unfit to administer 
the trust and otherwise to protect 
the trust estate from destruction. 
What we have said with respect to 
the unlimited power of the donee to 
remove the trustee and to appoint 
its successor should be read and un- 


derstood with this limitation.” In re 
Lowe’s Estate, 249 P. 128, 131, 68 
Utah 49. 


[c] Court’s exercise of its super- 
visory power is not controlied by posi- 
tive rules, but rests in its sound dis- 
cretion. Yates v. Yates, 99 N.E. 360, 
255 Ill. 66, Ann.Cas.1913D 143. 


2. In re Kemp, 24 Ch.D. 485. 


3. March v. Romare, 116 F. 355, 53 
C.C.A. 575; Wilcox’s Appeal, 8 A. 136 
54 Conn. 320. 


[a] Only case, perhaps, in which 
court would feel impelled to accept 
without question (1) a decision ap- 
pointing and removing trustees, would 
be where the power is lodged in the 
whole body of cestuis que trustent, 
and is unanimously exercised b 
them. March v. Romare, 116 F. 355, 
BS 1C.C. Avs 6:75: (2) But where the 
power is committed to the majority 
of the cestuis que trustent, and the 
minority oppose the appointment, the 
court should always inquire not only 
whether there was bad faith or op- 
pression, but whether sanctioning the 
change might be detrimental to the in- 
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the court would not have made the appointment it- 
self in the first instance, will not necessarily preclude 
its sanction of an appointment by the donee of the 
In a proper case the appointment should 
be confirmed by the court,® and it has been held 
not competent for the court to take a power of ap- 
pointment from the donee, however corruptly he may 


power.* 


intend to exercise it.® 


[§ 369] (2) Over Exercise of Power Pending Suit. 
Notwithstanding a decree for the administration of 
the estate, the donee of a power of appointing new 
trustees retains that power,‘ but subject to the con- 


trol of the court.® 


[§ 370] 4. By Beneficiary in Absence of Power 
In the absence of authority conferred 


Conferred. 


terest of any of the cestuis que 
trustent. March v. Romare, supra. 


4 In re Stamford, [1896] 1 Ch. 
288. See also In re Kemp, 24 Ch.D. 
485; In re Norris, 27 Ch.D. 333. 


5. In re Lowe’s Estate, 249 P. 128, 
68 Utah 49. 


[a] “®he donee having acted with- 
in the scope of the power given to her 
by the will, there was nothing for the 
court to do, in the absence of a show- 
ing by some one interested in the 
trust estate that the substituted trus- 
tee was incompetent for Some reason 
or that the change would jeopardize 
the interests of some of the bene- 
ficiaries, but to confirm that action 
and thenceforth to recognize the 
tebe ibustee’. In re Lowe's ds= 
tate, 249 P. 128, 131, 68 Utah 49. 


6. Bailey v. Bailey, 2 Del.Ch. 95; 
In re Higginbottom, [1892] 3 Ch. 132; 
Matter of Hodson, 9 Hare 118, 41 Eng. 
Ch. 118, 68 Reprint 439. 


7. March v. Romare, 116 F. 355, 53 
C.C.A. 575; Thomas v. Williams, 24 
Ch.D. 558; In re Gadd, 23 Ch.D. 134; 
Graham v. Graham, 16 Beav. 550, 51 
Reprint 892; Cafe v. Bent, 3 Hare 
245, 25 Eng.Ch. 245, 67 Reprint 374; 
In re Hall, 54 L.J.Ch. 527. 


8. March..v. Romare, 116, BF. 355, 
53 C.C.A. 575 [rev 114 F. 200]; In re 
Gadd, .23 Ch.D.. 134; Cafe v. Bent, 3 
Hare 245, 25 Eng.Ch. 245, 67 Reprint 
374; In re Hall, 54 L.J.Ch. 527. 


[a] Proper course (1) is for the 
‘donee, before exercising the power, to 
submit the name of the proposed new 
trustee to the chief clerk in chambers 
‘for approval. In re Hall, 54 L.J.Ch. 
527. (2) If he nominates a proper 
person, that person must be appoint- 
ed... Injre Gadd, 23 Ch.D..134/° /(3) 
The court will not appoint some one 
else on the ground that such other 
person is in the opinion of the court 
more eligible (In re Gadd, supra); 
(4) and if he nominates a person 
whom the court does not approve, the 
court will not itself make the choice, 
but will call on him to make a fresh 
nomination (In re Gadd, supra). (5) 
An appointment made without asking 
the advice of the court, although not 
to be considered as an act altogether 
void in itself, puts the burden upon 
the trustees of proving, and that by 
the strictest evidence, that what they 
did was perfectly right and proper. 
Atty.-Gen. v. Clack, 1 Beav. 467, 17 
Eng.Ch. 467, 48 Reprint 1021. 

9. Donee of power see supra §§ 
350-369. 

10. Grundy v. Drye, 48 S.W. 155, 
49 S.W. 469, 104 Ky. 825, 20 Ky.L. 
970, 1837; Clark v. Wilson, 53 Miss. 
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[§§ 368-372 


by the trust instrument,® the cestui que trust has 
no power to appoint a new trustee,'® nor has a sue- 
cessor of the cestui que trust’s interest the power 
of appointing a new trustee.1! 


[§ 371] 5. By Trustce Virtute Officii. 
sence of authority conferred by the trust instru- 
ment,/? a trustee has no power to appoint his sue- 


In the ab- 


cessor,'* and where he attempts to do so, the party 


tee.14 


[§ 372] 6. By Court1*—a. In General. 


nominally appointed as “trustee” may, in law, be 
regarded as merely the “agent” of the original trus- 


Where 


there is no trustee,'® a court of equity or its equiv- 


lpr. 

11. Clark v. Wilson, supra. 

12. Donee of power see supra §§ 
350-369. 

13. Whitehead v. Whitehead, 37 So. 
929, 142 Ala. 168, 165; Adams .vV. 
Highland Cemetery Co., (Mo.) 192 S. 


W. 944; Wilson v. Towle, 36 N.H. 
129; In re Doyle’s Estate, 233 N.Y.S. 
667, 138 Mise. 647. 


“The power to appoint a successor 
is not inherent to the office of a 
trustee.” Beach Trusts and Trustees 
§ 368 [quot Whitehead v. Whitehead, 
supra]. 


[a] Habendum clause of deed, 
conveying to trustees ‘“‘to have and to 
hold the same with the appurtenances 
to the party of the second part, and 
to its Successor or successors in this 
trust, and to said second parties gran- 
tees and assigns forever,’ where there 
was no language used in the deed 
which expressly said the named trus- 
tee could nominate or name a succes- 
sor in trust, did not, by the use of 
the phrase ‘‘and to said second par- 
ties grantees and assigns forever” 
mean that the original donee of the 
trust could name a successor to the 
trust, as bearing in’ mind that the 
trust instrument must be considered 
from all quarters in determining the 
meaning thereof, such language was 
not sufficient to confer the power of 
naming a successor trustee. Adams 
v. Highland Cemetery Co., (Mo.) 192 
S.Ww. 944, 947. 


[b] Trustees under deed could not, 
by will, appoint a successor trustee 
where the intent of the parties as ex- 
pressed in the deed of trust negatived 
the assumption that the trustee might 
delegate his rights, as such, to a suc- 
cessor. In re Doyle’s Estate, 233 N.Y. 
S. 667, 1383 Misc. 647. 


14. In re Wentworth, 181 N.Y.S. 
435 [aff 181 N.Y.S. 442, 190 App.Div. 
829 (aff 129 N.I. 646, 230 N.Y. 176)]. 


fa] Tlustration.—Where a will did 
not authorize a testamentary trustee, 
who was to collect the income and 
pay it to named beneficiaries, to name 
a successor, ete., one to whom the 
trustee sold the premises under an 
agreement that the purchaser would 
protect the rights of another bene- 
ficiary must be deemed in that respect 
the agent of the trustee. In re Went- 
WOK), ole IND Seto sieaiia Sale uNe Yorn 
442, 190 App.Div. 829 (aff 129 N.E. 
646, 230 N.Y. 176).]. 


15. Appointment by court as donee 
of power see supra §§ 350, 355. 


16. Trust never allowed to fail for 
want of trustee see supra § 339. 


17. U.S.—Speer v. Colbert, 26 S.Ct. 


alent may,’7 and should,1* and, as a general rule, 


201, 200 U.S. 130, 50 L.Ed. 403 [aff 
24 App.D.C. 187]. 


Ala.—Blakeney v. Du Bose, 52 So. 
746, 167 Ala. 627. 


_Conn.—Babcock y. African Metho- 
dist Episcopal Zion Soc. of Hartford, 
103 A. 665, 92 Conn. 466. 


Ga.—Hills v. Atlanta Art Ass’n, 89 
S.E. 108%, 145 Ga. 856. 


Ill.— Wills v. Southwell, 
70, 334 Ill. 448. 


Iowa.—In re Freeman’s Estate, 124 
N.W. 804, 146 Iowa 38. 


Ky.—Willett v. Willett, 247 S.W. 
739,197 Ky. 663, 31 A.L.R. 426; Brock 
v. Conkwright, 200 S.W. 962, 179 Ky. 
555; Haggin v. Straus, 146 S.W. 391, 
148 Ky. 140, 50 L.R.A.N.S. 642. 


Mich.—In re More’s Estate, 146 N. 
W. 319, 179 Mich. 237. 


Mo.—Rothenberger v. Garrett, 123 
S.W. 574, 224 Mo. 191. 


N.J.—In re Battin, 104 A. 434, 89 
N.J-Eq. 144. 


Ohio.—Rockwell v. Blaney, 9 Ohio 
N.P.N.S. 495. See Rogers v. Rea, 120 
N.E. 828, 98 Ohio St. 315 (recognizing 
rule but refusing to apply it under 
facts). 


OklL—Hill v. Hill, 152,-P. 11225049 
Okl. 424. 


R.I.—Goffe v. Goffe, 94 A. 2, 37 RI. 
542, Ann.Cas.1916B 240. : 


166 N.E. 


Tex.—Smith v. Allbright, (Civ. 
App.) 261 S.W. 461. 

Vt.—In re Robinson’s Will, 144 A. 
457, 101 Vt. 464, 75 A.L.R. 59. 

[a]. Where no trustee is in 
existence, the chancery court has 


power to appoint a trustee to adminis- 
ter the trust. In re Battin, 104 A. 
434, 89 N.J.Eq. 144. 


[b] In New York it has been said 
that “the power to appoint trustees, 
where a trust is created by a will and 
no trustee named therein, is vested in 
the Supreme Court exclusively, as 
successor to the Court of Chancery.” 
In re Weed, 167 N.Y.S. 862, 181 App. 
Div. 921. 


yepere infra § 373 text and notes 


Regulation and enforcement of 
trusts as one of original and inherent 
gti of court of equity see Equity 


18. Ky.—Willett v. Willett, 247 S. 
W. 739, 197 Ky. 663, 31 A.L.R. 426. 


Me.—Petition of Pierce, 84 A. 1070, 
109 Me. 509. : 


N.J.—In re Ludlow’s Estate, 129 A. 
429, 3 N.J.Misc. 568. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 372-373] 


will!® appoint one, if it does not itself administer 
The exercise of the court’s power to 
however, limited to 
cases in which there is no trustee to execute the 
the court has the 
right to exercise such power whenever the cireum- 
stances of cach particular case seem to require its 


the trust.?° 
appoint new trustees is not, 


trust,2! but in its diseretion?? 


intervention.23 
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eral. 


[65 C.J.) 585 


court has the power? and duty?® to appoint a trus- 
tee where there is none and one is required to execute 
an existing trust. 


[§ 373] b. Statutory Regulations?®—(1) In Gen- 
The power of courts to appoint trustees has 
been regulated by statute in many jurisdictions,’ as, 
for example, statutes conferring jurisdiction on cir- 


cuit,?® district,?® or county courts,?° or granting it 


Irrespective of request by interested parties, the 


N.Y.—Matter of Mayne, 90 N.Y.S. 


1050, 98 App. Div. 171. 


Okl1.—Hill v. Hill, 
Okl. 424. 


Pa.—In re Van Blunk’s Estate, 120 
A. 134, 275 Pa. 589. 


- “Equity will not permit a trust to 
fail for want of a trustee, and where 
the trust is not of such a nature that 
the performance of the duties thereof 
were confined to the testamentary 
trustee because of the peculiar and 
personal confidence reposed in him 
by the testator, but’ it appears that 
the main intention of the testator was 
that his estate should be administered 
according to the terms of the trust as 
created in his will, and that the du- 
ties thereof can be performed by a 
trustee other than the person named 
in the will, should a vacancy occur, 
the court may and should appoint a 
Suitable person for that purpose.” 
Hill v. Hill, supra. 


[a] Where there is no trustee for 
protecticn of petitioner’s alleged trust 
interest, the court should appoint one 
despite the existence of a trustee for 
other interests under the same instru- 
ment and even before determination 
of the disputed question as to whether 
the petitioner is entitled to a trust 
interest. Matter of Mayne, 90 N.Y.S. 
1050, 98 App.Div. 171. 


19. Ala.—Tilley v. Letcher, 82 So. 
527, 203 Ala. 277. 


Conn.—City Missionary Society v. 
August Moeller Memorial Foundation, 
126 A. 688, 101 Conn. £18; Bristol Bap- 
tist Church v. Connecticut Baptist 
Convention, 120 A. 497, 98 Conn. 677. 


I11.—Olson v. Larson, 150 N.E. 337, 
320 111. 50; Churchill v. Marr, 133 N.E. 
335, 300 Il. 302. 


Ky.—Kelly v. Anderson, 190 S.W. 
ATOM 13s, Kyeeos. 


Mo.—Newton v. Newton Burial 
Park, 34 S.W.(2d) 118, 326 Mo. 901. 


Mont.—Stageg v. Stagg, 300 P. 539, 
90 Mont. 180. 


N.J.—Weiland v. Townsend, 33 N. 
J.Eq. 393. 


Or.—In re Johnson’s Estate, 196 P. 
385, 100 Or. 142. 


Tex.—Burnett v. Smith, (Civ.App.) 
240 S.W. 1007; Texas Rice Land Co. 
v. Langham, (Civ.App.) 193 S.W. 473 


“vVt.—Montpelier v. East Montpelier, 
29 Vt. 12, 67 Am.D. 748. 


Wis.—McWilliams vy. Gough, 93 N. 
W. 550, 116 Wis. 576. 


“A competent trustee will be ap- 
pointed wherever necessary to carry 
out the trust.’’? Olson v. Larson, 150 
NIE: 337, 339, 320 Ill. 50. 


[a] If from any cause there is 
failure of regular appointed trustee, 
the court will appoint one. Mont- 
pelier v. East Montpelier, 29 Vt. 12, 67 
Am.D. 748. 


{b] Even where trustee’s powers 
are entirely personal and discretion- 
ary, the court will appoint a succes- 
Sor trustee rather than permit a trust 
to fail for want of a trustee, and in 
Such case will substitute equitable 


152. P. 1122, 49 


rules in place of the arbitrary power 

conferred on the original trustee. 

Tilley v. Letcher, 82 So. 527, 203 Ala. 

277. To same effect Weiland v. Town- 

een 33 N.J.Eq. 393. Compare infra 
76. 


[c] Under statutory authority and 
equitable power the court will suppl4 
trustees rather than permit a trust 
to fail for lack thereof. City Mission- 
ary Society v. August Moeller 
Memorial Foundation, 126 A. 683, 101 
Conn. 518. 


[d] Where office becomes vacant, 
trust continues, its execution only be- 
ing interrupted. Judicial power, un- 
der the equity jurisdiction, will fill the 
office in form or effect, and compel 
and supervise the execution of the 
trust where there is no statute to pro- 
vide for the emergency. McWilliams 
v. Gough, 93 N.W. 550, 116 Wis. 576. 


[e] “Where for any reason a 
vacancy exists in the office the court 
will appoint a -trustee,’ to prevent 
failure of the trust, and ‘‘where no 
other provision for the appointment 
exists.”’ Churchill v. Marr, 133 N.E. 
B3Dy Sosa oO ell oom. 


20. See infra § 550. 


21. Bronson vy. Bronson, 48 How. 
Pr. (N.Y.) 481. 


22. See infra § 376. 
23. Bronson vy. Bronson, supra. 


Occasion of appointment see infra 
§§ 376-382. 


24. In re Ingram’s Estate, 285 P. 
365, 104 Cal.App. 1. 


25. In re Ingram’s Estate, supra. 
26. Jurisdiction generally of: 


Probate and similar courts see Courts 
§§ 419-428. 


Other particular courts of original 
jurisdiction see Courts § 418. 


Territorial jurisdiction to appoint 
trustees see infra § 390. 


27. See statutory provisions; cas- 
es infra this note; and infra text 
and notes 28-57; and infra § 374. 


{a] In Maryland a will whereby 
the testator gave to a trustee a spaci- 
fied sum in trust to invest and pay the 
interest annually to a son for life, 
and on his death to pay the principal 
to his wife and children in the pro- 
portions prescribed by law, is not 
within Code Pub. Gen. L. (1904) art 16 
§ 90, providing that, where a person 
dies leaving real or personal property 
to be sold for the payment of debts 
or other purposes, and shall not ap- 
point any trustee, or if the person ap- 
pointed refuses, the court may ap- 
point a.trustee. Offutt v. Jones, 73 A. 
629, 110 Md. 2383 (holding, however, 
that appointment made was valid 
apart from the statute). 


{[b] In North Carolina, under Re- 
visal (1905) § 10387, on the death of 
the surviving trustee, his successor 
may be appointed by the clerk of the 
court. Thornton v. Harris, 53 S.E. 
341, 140 N.C. 498. 


[ec] In England (1) it is, by Trus- 
tee Extension Act § 9 enacted, “that 
in all cases where it shall be ex- 


pedient to appoint a new trustee, and 
it shall be found inexpedient, difficult 
or impracticable so to do without the 
assistance of the Court of Chancery, 
it shall be lawfui for the said Court 
1o make an order appointing a new 
trustee or new trustees, whether there 
be any existing trustee or not at the 
time of ee occ such order.” Davis v. 
Chanter, 4 Jur.N.S. 272. (2) It would 
seem that, under the Trustee Act of 
1850, the court may appoint a new 
trustee in place of one resident out of 
the jurisdiction. In re Bignold, L.R. 


fyi 223; Re Pye, 42 L.T.Rep.N.S. 
28. State Bank v. Smith, 6 Ala. 75. 


[a] In Hawaii, under provisions of 
the Judiciary Act of 1892, taking all 
original equity jurisdiction from the 
several justices of the supreme court 
and reposing such jurisdiction in the 
circuit judges of the Islands, the 
power to appoint a trustee is exercis- 
able by a circuit judge at chambers 
in equity and not by any justice of the 
supreme court. Matter of Carter, 24 
Hawaii 536. 


{b] In Virginia, under Code (1873) 
ec 155 § 4, and c 174 § 8, where the 
trustees in a deed recorded in the 
clerk’s office in Richmond have died 
or removed out of the state. or refuse 
to act, the circuit court of the city of 
Richmond has jurisdiction to appoint 
a trustee in the place of such trus- 
tees. Hunter v. Vaughan, 24 Gratt. 
(65 Va.) 400. 


29. Sherman v. Citizens’ Right of 
Way Co., 217 P. 985, 37 Idaho 528. 


[a] MNlustration.—Under Comp. St. 
§ 6417, providing that, when a trust 
exists without any appointed trustees, 
or where any or all the trustees re- 
nounce, die, or are discharged, the 
district court of the county where the 
trust property or some portion there- 
of is situated must appoint another 
trustee to direct the exezution of the 
trust, and the court may in its discre- 
tion appoint the original number or 
any less number of trustees, the dis- 
trict court is authorized, on a proper 
showing, to appoint trustees, to fill 
existing vacancies. Sherman v. Citi- 
zens’ Right of Way Co., 217 P. 985, 37 
Idaho 528. 


30. See cases infra this note. 


[a] In Tennessee (1) by Code §§ 
3661-8663, the county court may, in 
case of the death or removal of a 
trustee, appoint a successor. Mask v. 
Miller, 7 Baxt. 527. (2) But on the 
death of the trustee, pending suit in 
which the property under the trust 
deed had been previously attached, 
the application for appointment of a 
successor must be made to the chan- 
cery court and not to the county 
court. Mask v. Miller, supra. (3) 
Under Acts (1870) c 86, the probate 
court is given jurisdiction of all mat- 
ters of probate and the administration 
of estates, embracing all the subjects 
and powers enumerated in, and con- 
ferred by, Code § 4201, on the county 
court, and under such section the 
county court has jurisdiction of the 
appointment and removal of trustees. 
Therefore the probate court has power 
to remove a trustee of real estate, 


5986 [65 C.J.] 


ie superior*? courts, or courts of common pleas*? or 
Some of these statutes are mere- 
ly declaratory of more general equity powers con- 
ferred,*+ while others confer a special jurisdiction 
Jurisdiction so conferred can 
be exercised only within the strict terms of the stat- 
ute,?® and, unless the statute in terms makes such 
jurisdiction exclusive, it does not divest equity courts 


registers of wills.33 


in specified cases.** 


of their jurisdiction.?7 


In New York the general jurisdiction to appoint 
trustees, originally conferred on the chancellor by 
statute,°*® passed to the supreme court under the 
constitution of 1846, abolishing the court of chan- 
cery and conferring its jurisdiction on the supreme 


and ap- 
Jenkins 


conveyed to secure creditors, 
point another in his stead. 
v. Wilkins, 10 Heisk. 52. 


[b] Im Wisconsin (1) the county 
court’s jurisdiction to administer 
trusts or appoint trustees is limited 
to trusts created by will (St. [1931] 
§ 253.03). Newcomb v. Ingram, 243 
N.W. 209 [reh gr as to other matters 
245 N.W. 121]. (2) The county court 
is without jurisdiction to appoint a 
trustee in a case involving a will 
which did not create a trust estate, 
but only a life estate in widow with 
remainder to son (St. [1931] § 2538.03). 
Newcomb. v. Ingram, supra. 


{c] In the absence of statutory 
grant of power, county courts are not 
authorized to appoint trustees. 
Lowry v. Morgan, 6 Ky.Op. 465. 


{d] Invalid statute confers no 
power on county courts to appoint 
trustees. People v. Jobusch, 165 Ill. 
App. 540. 


31. See cases infra this note. 


[a] In New Hampshire superior 
courts have no jurisdiction over 
trusts, except as exercised on appeals 
from probate decrees (Pub. L. [1926] 
CreZOONSS 3s, panes* Cc. $305 58 7a ke" 30% 
§ 9, as amended by L. [1929] c 20 §§ 
16, 17; c 309 §§ 1, 7, 14). Rockwell 
v. Dow, 154 A. 229, 85 N.H. 58. 


{b] In North Carolina, under code 
provisions declaring that, whenever 
any civil action or special proceeding 
begun before the clerk of any superior 
court shall be sent to the superior 
court before the judge for any ground 
whatever, he shall have jurisdiction, 
where a clerk dismissed a proceeding 
to have a trustee appointed for the 
fulfillment of a trust created by will, 
on the refusal of the named trustee to 
accept the trust, for want of jurisdic- 
tion, the superior court judge had ju- 
risdiction to make such appointment. 
Roseman v. Roseman, 37 S.E. 518, 
127 N.C. 494. 


{[c] Such jurisdiction has been 
held exciusive as to a case falling 
within the provisions of the con- 
trolling statute. Babcock y. African 


Methodist Episcopal Zion Soc. of 
Hartford, 103 A. 665, 92 Conn. 466. 
[dad] At chambers.—(1) In the ab- 


sence of statutory authorization it 
has been held that the judge of a su- 
perior court has no power to appoint 
a trustee by a proceeding in chambers. 
Augusta v. Richmond Academy, 1 S.E. 
214, 77 Ga. 517. (2) Under statutes 
providing that, where all parties in 
interest are represented and consent- 
ing, and where there is no question of 
fact in dispute, judges of superior 
courts may at chambers make and 
pass all orders and decrees in relation 
to appointment and removal of trus- 
tees, in a case otherwise falling with- 
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court.?9 


[§ 373 


Such court has inherent equitable juris- 
diction to appoint trustees,*® and statutory provi- 
sions regulating appointment of trustees by the su- 
preme court and by the surrogate’s court‘! neither 
add to, nor detract from, the constitutional power 
of the supreme court.*? 
the supreme court is exclusive as to cases not in- 
trusted to the surrogate’s court by statute,*® the 


While the jurisdiction of 


supreme court has the option of exercising or re- 


exclusive.*® 


in the statutory provisions, judges of 
superior courts may appoint trustees 
at chambers. Sparks v. Ridley, 103 S. 
BE. 425, 150 Ga. 210; Woodbery v. At- 
las Realty Co., 98 S.E. 472, 148 Ga. 
712; Vernoy v. Robinson, 66 S.E. 928, 
133 Ga. 653; Heath v. Miller, 44 S.E. 
13, 117 Ga. 854; White v. McKeon, 17 
S.E. 283, 92 Ga. 348; Askew v. Pat- 
terson, 53 Ga. 209. 


32. See cases infra this note. 


[a] In Pennsylvania (1) under the 
acts of April 14, 1828 and June 14, 
1836, the court of common pleas may, 
on application, appoint a _ trustee 
whenever necessary for the perform- 
ance of active duties (Appeal of Car- 
lisle and Mears, 9 Watts 331), (2) but, 
in the case of a dry trust without any 
active duties to be performed, the 
court may not appoint a trustee so 
long as any of the original trustees, 
their survivors or heirs are in being 
to hold the legal title (Appeal of 
Carlisle and Mears, supra; Church’s 
Pet., 20 Pa.Dist. 436). (3) Jurisdic- 
tion of the court of common pleas is 
in part concurrent with that of 
orphans’ courts. See infra § 374 note 
58) [aj @). 


33. Bagnell v. Ives, 184 F. 466; 
Howard v. Gilbert, 39 Ala. 726; Hart’s 
Estate, 12 Pa.Dist. 47, 82 Pa. Co. 126. 


[a] BRegister constitutes tribunal 
of special: and limited jurisdiction 
conferred by statute in respect of his 
appointment of trustees. Howard v. 
Gilbert, 39 Ala. 726. 


[b] Register’s decree appointing 
trustee is void where he attempts to 


‘exercise the authority to appoint in 


any other than the cases specified by 


statute. Howard v. Gilbert, 39 Ala. 
| 726 
[ec] Other illustrations.—(1) Un- 


'der the statutes of Pennsylvania (Act 


June 14, 1886 [P. L. p 632] § 15, and 
Act April 22,1846 [P. L. p 4838] § 1), 
a register of wills has no authority 
to appoint testamentary trustees for 
the estate of minors, and trustees 


so appointed have no power to 
bind the estate by any contract. 
Bagnell v. Ives, 184 F. 466. (2) 


The power of the register to appoint 
administrators with the will annexed 
does not extend to appointment of a 
trustee to succeed an executor having 
trust powers after severance of the 
trust fund from decedent’s estate, but 
such a trustee should be appointed by 
the orphans’ court. Hart’s Est., 12 Pa. 
Dist. 47, 82 Pa.Co. 126. 


34. Sells v. Delgado, 70 N.E. 1036, 
186 Mass. 25; Bowditch vy. Banuelos, 
1 Gray (Mass. ) 220; Lewis v. Glenn, 
6 S.E. 866, 84 Va. 947. 


35. See supra text and notes 27— 
33; infra text and notes 38-57; and 
infra § 374. 


fusing to exercise jurisdiction in cases where stat- 
ute has empowered the surrogate’s court to appoint 
trustees,** ‘and in such eases its jurisdiction is not 
Under provisions of the Real and Per- 
sonal Property Law, to the effect that, on the death 


36. Ala.—Howard v. 39 


ATA WUG cies 


Conn.—Hewitt’s Appeal, 20 A. 453, 
58 Conn. 223. 

Ky.—Lowry v. Morgan, 6 Ky.Op. 
465. 


N.J.—In re Satterthwaite, 47 A. 226, 
60 N.J.Eq. 347. 


Gilbert, 


jen Cee of Carlisle, 9 Watts 
sf 
37. Sells v. Delgado, 70 N.E. 1036, 


186 Mass. 25; Bowditch v. Banuelos, 
1 Gray (Mass.) 220; Royce v. Adams, 
25 N.E. 386, 123 N.Y. 402; Widmayer 
v. Widmayer, 27 N.Y.S. 773, 76 Hun 
251; Matter of Chase, 83 N.Y.S. 62, 
40 Misc. 616, 3 Mills 567. 


[a] In Connecticut, Gen. St. § 491, 
conferring on courts of probate au- 
thority to appoint trustees to aél- 
minister a trust fund, where the trus- 
tees named decline to act, does not 
take from, the superior courts their 
equitable jurisdiction to appoint trus- 
tees in cases where, except for their 
action, a legal trust would be defeat- 
ed for want of a trustee to administer 
it; but, where a probate court may be 
applied to, it is the proper court to 
administer the fund, failing in which 
the superior court may act. Dailéy 
v. New Haven, 22 A. 945, 60 Conn. 314, 
Y40 WIR Aw 69; 


[b] In Maryland it has been held 
that the court of chancery has no ju- 
risdiction over the appointment and 
removal of trustees of insolvent 
debtors, the whole subject being regu- 
lated by statute, and resting with 
the courts of law. Powles vy. Dilley: 
9 Gill 222. 


38 1 Rev. St. pt 2 tit 1 § 71. 


39. Royce v. Adams, 25 N.E. 386, 
123 N.Y. 402; New York Security, 
ete.,. (Cor ve Saratoga Gas, /etc., Co.; 
34 N.Y.S. 890, 88 Hun 569 [aft 51 NE. 
1092, 157 N.Y. 689]. 


' 40. Colson v. Pelgram, 182 N.E. 
19, 259 N.Y. 370; Runk v. Thomas, 94 
N.E. 368, 200 N.Y... 447; Royce v. 


Adams, 25 N.E. 386, 123 N.Y. 402. 
ia See infra text and notes 43- 


42. Runk v. Thomas, 94 N.E. 363, 
200 N.Y. 459; Colson v. Pelgram, 256 
N.Y.S. 640, 235 App.Div. 137 [rev on 
Ae grounds 182 N.E. 19, 259 N.Y. 


43. Runk v. Thomas, 94 N.E. 363, 
200 N.Y. 447. 


44. Runk v. Thomas, supra. 
45. Runk v. Thomas, supra. 


[a] Ilustration.—The provision of 
the Personal Property Law of 1897, 
that, on the death of the last surviv- 
ing or sole trustee of an unexecuted 
trust, the trust does not pass to the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~ §§ 373-374] 


of a sole surviving trustee of an express trust, if 
the trust is unexecuted, it vests in the supreme court 
and shall be executed by some person appointed by 
such court,*® on the death of a sole or sole surviv- 
ing trustee the trust devolves on the supreme court 
itself,*” in so far as may be consistent with the statu- 
tory power of the surrogate’s court to appoint a new 
trustee on the death of the former trustee,*® which 
should ordinarily appoint some one to execute the 
trust,*® on such conditions as may be proper;°° and, 
while a person appointed by the supreme court to 
execute the trust has been referred to as a “trus- 
tee,”®! strictly speaking he is not a “trustee,”®? but 
an agent of the supreme court to carry out the un- 
on the death of a sole trustee 


executed trust;°? 


‘trustee’s next of kin or personal 
representatives, but vests in the su- 
preme court and shall be executed by 
some one appointed by the court, who 
shall be entitled to such compensation 
for his services as the court appoint- 
ing him shall determine, and the 
similar provision of the Real Prop- 
erty Law, do not invest the supreme 
court with exclusive jurisdiction to 
appoint substitutes or successors for 
deceased testamentary trustees and 
te entertain proceedings for account- 
ings of substituted trustees appointed 
by it, and do not deprive the sur- 
rogates’ courts of the jurisdiction to 
entertain such proceedings conferred 
by code provisions. Runk v. Thomas, 
94 N.E. 363, 200 N.Y. 447. 


46. See statutory provisions. 


47. Jewett v. Schmidt, 82 N.Y.S. 
49, 83 App.Div. 276 [mod 80 N.Y.S. 
352, 39 Misc. 502]; Matter of Laing, 
69 N.Y.S. 214, 59 App.Div.. 612 [aff 
63 N.E. 1119, 170 N.Y. 621]; Wetmore 
v. Wetmore, 60 N.Y.S. 437, 44 App.Div. 
52; Mulry v. Mulry, 35 N.Y.S. 618, 89 
Hun 531; Wildey v. Robinson, 32 N. 
Y.S. 1018, 85 Hun 362; In re Doyle’s 
Estate. 233 N.Y.S. 667, 133 Misc. 647; 
In re Meehan’s Estate, 171 N.Y.S. 766, 
104 Misc. 219. 


Execution of trust by court see in- 
fra § 550. 


48. Royce v. Adams, 25 N.E. 386, 
123 N.Y. 402; Matter of Hecht, 24 N. 
Y.S. 540, 71 Hun 62; Matter of Brady, 
110 N.Y.S. 755, 58 Mise. 108, 6 Mills 
356; Matter of Morian, 6 N.Y.S. 670, 
1 Connoly Surr. 503; Matter of Burk, 
BONE Y.Ot, oi. 


49. In re Meehan’s Estate, 171 N. 
Y.S. 766, 104 Misc. 219. 


[a] Wustration.—Under Personal 
Prop. L. § 20, on death of trustee to 
pay income to life beneficiary, and 
principal to persons entitled on life 
beneficiary’s death, trust vested in the 
supreme court, and persons interested 
as remaindermen should have applied 
for appointment of a substituted trus- 
tee, entitled to follow the fund into 
the hands of the trustee’s administra- 
trix, as it was necessary that distribu- 
tion of the trust fund be made by a 
substituted trustee. In re Meehan’s 
Estate, 171 N.Y.S. 766, 104 Mise. 219. 


50. Matter of Levy, 42 N.Y.S. 863, 
12 App.Div. 341. 


[a] Delivery of property.—The su- 
preme court has power, in the absence 
of objection by those who are inter- 
ested and have received notice, to re- 
quire, on appointing a successor of a 
deceased trustee, that the trust prop- 
erty be delivered to the successor, and 
to superintend such delivery, and thus 
obviate the necessity of the parties 
suing at law to determine the specific 
property so to be delivered. Matter 
of Levy, 42 N.Y.S. 863, 12 App.Div. 
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rogate’s court.°® 


341. 


51. Matter of Laing, 69 N.Y.S. 214, 
59 App.Div. 612 [aff 63 N.E. 1119, 170 
N.Y. 621]; Faile v. Crawford, 52 N.Y. 
S. 353, 30 App.Div. 536 [motion den 
54 N.Y.S. 264, 34 App.Div. 278]; In 
re Meehan’s Estate, 171 N.Y.S. 766, 104 
Misc. 219. 


52. In re Gunther, 188 N.Y.S. 615, 
197 App.Div. 28; Jewett v. Schmidt, 
82 N.Y.S. 49, 83 App.Div. 276 [mod 80 
N.Y.S. 352, 39 Mise. 502]; Wildey v. 
Robinson, 32 N.Y.S.°1018, 85 Hun 362. 


[a] Supreme court lacks power to 
appoint “trustee” on death of original 
trustee and devolution of trust on the 
court, but may appoint a person to 
carry out the trust which has de- 
volved on the court; and the power of. 
the court to appoint a new “trustee” 
is restricted to cases in which the 
original trustee has resigned or been 
removed. Jewett v. Schmidt, 82 N.Y. 
S. 49, 83 App.Div. 276 [mod 80 N.Y.S. 
352, 39 Mise. 502]. 


53. In re Gunther, 188 N.Y.S. 615, 
197 App.Div. 28; Whitehead v. Draper, 
117 N.Y.S. 539, 132 App.Div. 799; Wet- 
more v. Wetmore, 60 N.Y.S. 4387, 44 
App.Div. 52; 
N.Y.S. 1018, 85 Hun 362. 


[a] _Tllustration.—Under Personal 
Prop. L. § 20, and Real Prop. L. § 111, 
both of which provide that, if on the 
death of the trustee the trust be un- 
executed, it shall in the absence of a 
contrary direction vest in the supreme 
court, and shall be executed by some 
person appointed by the court, an or- 
der purporting to appoint a sole trus- 
tee of a trust as successor to, and in 
place of, the deceased trustee, and to 
vest him with all the estate and pow- 
ers given to the original trustee is 
improper, for the trust remains vest- 
ed in the supreme court and is mere- 
ly executed by an agent appointed by 
it. In re Gunther, 188 N.Y.S. 615, 197 
App.Div. 28. 


54 In re Doyle’s Estate, 233 N.Y.S. 
667, 133 Misc. 647; In re Meehan’s Es- 
tate, 
219. 


55. In re Meehan’s Estate, supra. 


“As the trust was not created by 
will, this court [surrogate’s court] 
has no jurisdiction to appoint a sub- 
stituted trustee.” In re Meehan’s Es- 
tate, supra. 


56. In re Finck’s Estate, 170 N.Y.S. 
510, 103 Misc. 526. 


{a] MTlustration.—Code Civ. Proc. § 
2638, authorizing appointment of sub- 
stituted trustee only where the trust 
is unexecuted, governs appointment of 
substituted trustees by the surrogate. 
In re Finck’s Hstate, 170 N.Y.S. 510, 
103 Misc. 526. 


57. Matter of Leavitt, 119 N.Y.S. 
769, 185 App.Div. 7; Matter of Dietz, 


Wildey v. Robinson, 32) 


171 N.Y.S. 766, 767, 104 Misc. 
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\ 


under a deed of trust, application for the appoint- 
ment of a substituted “trustee” or agent should be 
made to the supreme court,°* and not to the sur- 


Other statutory provisions govern 


appointment of substituted trustees by the surro- 
gate,°° and to justify appointment by the surrogate 
he must be satisfied that it would be for the benefit 
of the cestui que trust.57 


[§ 374] (2) Probate and Orphans’ Courts. 
jurisdiction of orphans’®*® or probate®® courts to ap- 
point trustees is statutory in its character. 
statutes authorizing orphans’ courts to appoint trus- 
tees whenever a trustee appointed by will shall 
neglect or refuse to act, or shall die before execu- 
tion and completion of the trust so committed to 


The 
Under 


117 N.Y.S. 461, 132 App.Div. 641 [aff 
89 N.B. 1098, 196 N.Y. 528]. 


58. See statutory provisions; and 
cases infra this note and infra text 
and notes 60-63. p 


fa] In Pennsylvania (1) generally 
speaking, the orphans’ court and the 
court of common pleas have concur- 
rent jurisdiction of the appointment 
of testamentary trustees. Baird’s 
Case, 1 Watts & S. 288; Hart’s Estate, 
12 Pa.Dist. 47; Ex p. Conrad, 2 Ashm, 
527; Anderson vy. Henszey, 9 Phila. 
14; Physic’s Estate, 2‘Phila. 278. (2) 
Act July 7, 1885 (P. L. p 259) does not 
repeal the provisions of earlier stat- 
utes conferring on the orphans’ court 
jurisdiction to appoint new trustees 
of a charitable -trust. McCloskey’s 
Est., 15 Pa.Dist. 428. (3) The or- 
phans’ court has no jurisdiction to ap- 
point a trustee on application of a 
stranger to the trust, in order to en- 
able him to carry on an adverse pro- 
ceeding in the court of common pleas 
and, if. such an appointment.'can be 
made, it should be sought in the court 
ef common pleas. Bardsley’s Est., 11 
Pa.Dist. 337. (4) The orphans’ court 
is not required by law to appoint sub- 
stituted trustees for trust estates held 
by a trust company that merges or 
consolidates with another trust con* 
pany or with a national banking as- 
sociation, under constitutional and 
statutory provisions regulating the 
equitable powers of orphans’ courts. 
In re Powers of Merged Trust Com- 
panies, etc., 13 Pa.Dist.&Co. 396. ' 


59. See statutory provisions; and 
cases infra this note and infra text 
and notes 64-71. 


[a] In Ohio, under Gen. Code § 
11029, the probate court on removal of 
a trustee named in a deed has juris- 
diction to appoint his successor. 
Pherson v. Mitchell, 12 Ohio App. 336. 


[b] In Tennessee the probate court 
has power to appoint a new trustee 
under statutes -giving it the powers 
conferred by other statutes on coun- 
ty courts, and may remove a trustee 
of realty conveyed to secure creditors, 
and appoint another in his _ place. 
Jenkins y. Wilkins, 10 Heisk. 52. 


[ec] Appointment not shown.— 
Where testamentary trustees never 
resigned nor asked the appointment 
of a successor, it cannot be held that 
the probate court, in effect, appointed 
the trust company, to which they 
transferred the property for adminis- 
tration, as trustees in the*sr stead, al- 
though the court knew of their con- 


.tract to do so and the trust company’s 


exercise of powers given thereby. 
Meck v. Behrens, 252 P. 91, 141 Wash. 
676, 50 A.L.R. 207. 


Jurisdiction of probate courts on 
statutory substitution of trustees scé 
infra § 407. - 
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him,®° such courts have jurisdiction to appoint a 
new trustee where an executor trustee has died after 
completing his duties as executor,®? or where let- 
ters testamentary were never issued to executor 
trustees and the estate was administered by an ad- 
ministrator ¢. t. a.;°% but, if a trustee appointed 
by will is incompetent, although neither neglecting 
nor refusing to act, such courts lack power to ap- 
point a new trustee.®? Under statutes providing that 
“when a trustee under a written instrument declines, 
resigns, dies or is removed . . . the probate 
court or Supreme Judicial Court” shall have juris- 
diction to appoint a new trustee,°* a will is a written 
instrument within the meaning of the statute,°® and 
the probate court is the more appropriate tribunal 
to appoint a new trustee under a will.6* Under stat- 
utes authorizing the probate court to appoint a trus- 
tee when the use of property, real or personal, de- 
seends to a person for life or for a term of years,** 
such court may appoint a trustee where the use 
passes by will,°® as well as where it passes by opera- 
tion of intestate laws.°® Under statutes providing 
that, when any person shall have been appointed trus- 
tee of any estate, and no provision is made for the 
contingency of his death by law or by the trust in- 
strument, the probate court may, on the happening 
of such contingency, appoint a trustee, the probate 
court lacks jurisdiction to appoint a trustee, in place 
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of one dying, where provision for the contingency 
of the original trustee’s death has been made by 
law,7° and the statute confers no jurisdiction on 
the probate court to act where provision for the 
contingency of the original trustee’s death has been 
made by the trust instrument under which his ap- 
pointment was derived.“1 Under a statute granting 
jurisdiction to a judge of probate to appoint a trus- 
tee in place of one who declines appointment, the 
judge may appoint a trustee in place of one who 
impliedly declines by continued neglect to qualify 
or take any action respecting the trust estate.” 


[§ 375] c. Provisions of Trust Instrument. The 
court’s general power to appoint a trustee’? exists, 
and will be equally enforced, whether the instrument 
creating the trust does or does not contain a power 
to appoint new trustees;** and, although the trust 
instrument contains provision for appointment of 
new trustees by a specified donee of such power, the 
court both may and will itself make the appointment 
where the donee’s power of appointment has become 
inoperative,?® or does not cover the contingency aris- 
ing,*® or where the donees of the power fail to exer- 
cise it,77 as where the disagreement of joint donees 
precludes effective exercise of their power of ap- 
pointment,’8 or where the donee of the power be- 
comes legally incapable of exercising it.7° Where, 
however, the creator of the trust has designated a 


anxious to retire. Re Armstrong, 5 
Wkly.Rep. 448. (2) So new trustees 
were appointed by the court where 
the power to appoint new trustees 


60. See statutory provisions. 72. 

61. Zabriskie v. Wetmore, 26 N.J.|N-H- 22 
Eq. 18. 73. See supra § 372. 
ose ‘Brush v. Young, 28 N.J.Law]| 74. 

37. 


63. Satterthwaite’s Estate, 
226, 60 N.J.Eq. 347. 


64. See statutory provisions. 


65. Huston v. Dodge, 88 A. 888, 892, 
111 Me. 246. 


66. Huston v. Dodge, supra. 


“While the Supreme Judicial Court 
may, and in proper cases will, assume 
jurisdiction to appoint testamentary 
trustees, the more appropriate tribu- 
nal is the probate court which has 
statute jurisdiction over testamentary 
trusts and trustees. R.S. c. 70, §§ 1- 
12. And this is particularly true in a 
case where the probate court has al- 
ready taken jurisdiction of the trust 
estate, by allowing the accounts of 
trustees, and so forth.” Huston v. 
Dodge, supra. 


67. See statutory provisions. 


68. In re Robinson’s Will, 144 A. 
457, 101 Vt. 464, 75 A.L.R. 59; Morse 
v. Stoddard’s Estate, 98 A. 991, 90 Vt. 
479: In re Cary, 69 A. 736, 81 Vt. 112; 
Mitchell v. Blanchard, 47 A. 98, 72 Vt. 
85. 

69. Morse v. Stoddard’s Hstate, 98 
A. 991, 90 Vt. 479. 


70. Babcock v..African Methodist 
Episcopal Zion Soc. of Hartford, 103 
A. 665, 92 Conn. 466. 


{a] Appointment by probate court 
was void where the situation was 
such that the case fell within provi- 
sions of law authorizing appointment 
of a trustee by the superior court. 
Babcock v. African Methodist Episco- 


47 A. 


pal Zion Soc. of Hartford, 103 A. 665, 


92 Conn. 466. 


71. Babcock v. African Methodist 
Episcopal Zion Soc. of Hartford, su- 
pra. 


Bieatt v. Echols, 25 S.W.(2d) 
431, 181 Ark. 235; Bronson v. Bronson, 
48 How.Pr. (N.Y.) 481; Cory v. Olm- 
stead, 290 S.W. 31, 33, 154 Tenn. 513 
[eit Cyc]; Spofford v. Rose, 237 S.W. 
68, 145 Tenn. 583; Pollock v. House & 
Hermann, 100 S.E. 275, 84 W.Va. 421. 


[a] Court of equity has inherent 
power to appoint a successor trustee, 
even though no provision has been 
made therefor in the instrument cre- 
ating the trust, and “in Tennessee 
provision is made by statute for such 
substitution.” Cary v. Olmstead, 290 
S.W. 31, 154 Tenn. 513. 


75. O’Brien v. Battle, 25 S.E. 780, 
98 Ga. 766; Bronson vy. Bronson, 48 
How.Pr. (N.Y.) 481. 


_ fa] Ilustration.—Where the trust 
instrument provided for three trus- 
tees and further provided that, on the 
death of one, the two survivors should 
select a new trustee, and, where one 
of the two survivors died before se- 
lection of a third trustee, so that un- 
der the terms of the will the sole sur- 
viving trustee had no power to select 
new trustees, the court had and 
should exercise its general equitable 
power to appoint new trustees, and 
the fact that there was one original 
trustee still surviving did not prevent 
the court from appointing new trus- 
tees. Bronson y. Bronson, 48 How.Pr. 
(N.Y.) 481. 


Appointment by donee of power see 
supra §§ 350-369. 


76. Weiner v. 
App.) 245 S.W. 474; 
5 Wkly.Rep. 448; 
Wkly.Rep. 448. 


[a] For example (1) new trustees 
were appointed by the court where the 
power to appoint new trustees only 
contained the words, “die, or decline, 
or become incapable to act,’ and 
where a trustee who had acted was 


(Tex.Civ. 
Re Armstrong, 
Re Woodgate, 5 


Weiner, 


only contained the words, “shall die, 
or become incapable, or be unwilling 
to act,” and where two trustees who 
had acted desired to be discharged 
from the trusts. Re Woodgate, 5 
Wkly.Rep. 448. 


77. Del.—Griffith v. 
Ch. 421. 


Ga.—White v. McKeon, 17 S.E. 283, 
92 Ga. 343. 


Ill.— Golder v. Bressler, 105 Ill. 419. 


N.Y.—Bronson v. Bronson, 48 How. 
Pr. 481 (holding, however, that this 
will only be done where the number 
of trustees is so reduced as to render 
a new appointment actually necessa- 
ry, as, where the number is lessened 
to one third). 


Or.—Iny re John, 47°P!>341, 50° BP: 
226, 30 Or. 494, 86 L.R.A. 242. 


78. Griswold v. Sackett, 42 A. 868, 
21 R.I. 206; Cone v. Cone, 39 S.E. 748, 
GIES. Cy ee 


[a] Beneficiaries disagreeing.— 
Where a trust deed provided that the 
beneficiaries should join in appoint- 
ing, the court appointed on evidence 
of a feeling between the beneficiaries 
that would prevent their agreement. 
Cone v. Cone, 39 S\E. 748) 61S.) G2 


[b] Where surviving trustee re- 
fused to join in application for ap- 
pointment of new trustees, which ap- 
plication the trust instrument provid- 
ed should be made by the surviving 
trustee and the beneficiaries, the court 
could and would appoint new trustees 
on application of the beneficiaries 
alone, and the fact that the trustee 
was also a beneficiary did not preclude 
appointment of new trustees against 
his dissent and claim that he should 
administer the trust alone. Griswold 
v. Sackett, 42 A. 868, 21 R.I. 206. 


79. Peo. v. American L. & T. Co., 
17 N.Y.S.) 76, 62 Hun 622: 


State, 2 Del. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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suitable trustee, the court may not nominate a sub- 
stitute unless and until the designated trustee has 
if the trustee desig- 
nated by the creator does not wish to serve, it should 
file a formal renunciation to facilitate appointment 
In other words, the author of a 
trust has power to provide for the appointment of 
another trustee in the event that the one designated 
is unauthorized to act, but, where he makes no such 
provision, a court of chancery has power to make 


failed or refused to aet,*°® and, 


of a substitute.®1 


the appointment.*? 


[§ 376] d. Court’s Discretion and Occasion of Ap- 
The powers of courts 
of chancery and their statutory equivalents to ap- 
In the absence of 


pointment—(1) In General. 


point trustees are very broad.** 


[a] Insolvency.—Where the donee 
of a power of appointment is a cor- 
poration, and becomes insolvent and 
passes into the hands of a receiver, 
it becomes incapable of exercising 
such power, and the appointment 
must be made by the court. People 
v. American L. & T. Co., 17 N.Y.S. 76, 
62 Hun 622 (holding further that in 
such case the provision of a mortgage 
that, in case of the resignation of the 
trustee, the parties might appoint an- 
other, could not operate to prevent the 
appointment of a new trustee by the 
court), 


[b] In England (1) when the per- 
son having the power to appoint a new 
trustee is a lunatic, found so by in- 
quisition, an order appointing the new 
trustee may be made in chancery un- 
der the Trustee Act of 1850 (In re 
Sparrow, L.R. 5 Ch. 662; In re Hea- 
phy, 18 Wkly.Rep. 1070), (2) although 
no such order may be made where no 
committee has yet been appointed for 
the lunatic donee (Re Parker, 32 Beav. 
580, 55 Reprint 228); (3) and, under 
the Lunacy Act, the court may not 
entertain a petition by an insane do- 
nee’s committee for appointment of 
new trustees, but has jurisdiction to 
authorize such committee to consent 
to the appointment of new trustees 
under the Trustee Act (In re Garrod, 
31 Ch.D. 164) 


80. Gibney v. Allen, 120 N.W. 811, 
156 Mich. 301; In re Goulden, 170 N 
Y.S. 154, 102 Misc. 642. 


[a] Tllustrations.—(1) The court 
cannot nominate a trustee in place of 
one named by the testator, unless 
and until the one so named renounces 
or fails or refuses to qualify. In re 
Goulden, 170 N.Y.S. 154, 102 Mise. 642. 
(2) Where a trustee is named in a 
will, the probate court, except in case 
of failure to qualify or cause shown, 
has no power to name any other per- 
son as such trustee. Gibney v. Al- 
len, 120 N.W. 811, 156 Misc. 301. 


81. In re Goulden, 170 N.Y.S. 154, 
102 Mise. 642 (under code provisions). 


82. Dean v. Northern Trust Co., 102 
N.E. 244, 259 Ill. 148. 


Van Roy v. Hoover, 
887 ‘96 Fla. 194. 


84. Equitable Trust Co v. Pennet- 
to, 142 A. 827, 16 Del.Ch. 218. 


{a] Chancellor has no discretion to 
refuse to appoint trustee on petition 
of executor, where the will appoints 
no trustee to administer life interests 
in personalty, and the applicable stat- 
ute provides that, under such circum- 
stances, the chancellor “shall appoint 
a trustee,” the language of the statute 
being mandatory. Equitable Trust 
Co. v. Pennetto, 142 A. 827, 16 Del. 
Ch. 218. 


{b] In Virginia, under Code c 174 


117 So. 
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contrary statute,®4 the question as to whether a trus- 
tee should or should not be appointed is addressed 
to the sound discretion of the court,*®® although its 
power of appointment must not be exercised arbi- 
In determining whether or not to ap- 
point a new trustee the courts will consider all the 
circumstances bearing on the matter,** including the 
wishes of the beneficiaries** and of the acting trus- 
tees,®® and the intention of the creator of the trust 
as revealed in the trust instrument.°° 


While the 


court may,®! should,®? and will®* appoint a new 


§ 8, providing that, ina suit in equity 
in which it appears that a trustee has 
died, if his personal representatives 
and other persons interested are par- 
ties, the court may appoint a trustee 
in place of him who died, it is the 
duty of the court, in case of the death 
of such trustee, to appoint a suitable 
person to act as trustee, although § 9 
provides that the personal representa- 
tives of a sole or surviving trustee 
shall execute so much of the trust 
as shall remain unexecuted at the 
death of such trustee. Fisher v. Dick- 
enson, 4 S.E. 737, 84 Va. 318; Strayer 
v. Long, 3 S.E. 372, 83 Va. 715. 


[c] In Wisconsin, under Rev. St. 
§ 2094, trusts vest in the circuit court 
immediately on the death of the sur- 
viving trustee, and it is a necessity 
that some person be appointed at once 
to execute such trusts under the di- 
rection of the court. Reigart v. Ross, 
23 N.W. 878, 63 Wis. 449. , 


85. Mass.—Chase v. Russell, 
N.E. 712, 236 Mass, 417. 


Neb.—Austin v. Austin, 22 N.W. 116, 
25 N.W. 336, 18 Neb. 306, 310. 


N.J.—In re Shanley’s Estate, 127 A. 
87, 97 N.J.Eq. 166. 


N.Y.—Bronson v. Bronson, 48 How. 
Pr. 481. 


Pa.—-Young’s Estate, 22 Pa.Dist. 
se Milnamow’s Bstate, 18 Pa.Dist. 
392. 
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—In re Robinson’s Will, 144 A. 
59: 


457, ‘Ton Vt. 464, 75 A.L.R. 


Va.—Russell’s Ex’rs v. Passmore, 
103 S-H. 652, 127 Va. 475. 


[a] “Appointment of a substituted 
trustee is in every case a matter of 
discretion in the court, having in 
view the consideration of whether the 
circumstances render such appoint- 
ment necessary or desirable.’’ Rus- 
sell’s Eix’rs v. Passmore, 103 S.E. 652, 
664, 127 Va. 475. 


[b] Necessarily court itself is sole 
judge as to when such an exigency 
has arisen as to require appointment 
of a trustee in cases where there is 
one already acting. Bronson v. Bron- 
son, 48 How.Pr. (N.Y.) 481. 


[ec] In England (1) by the express 
terms of the Judicial Trustee Act of 
1896, it is entirely in the discretion of 
the court whether a judicial trustee 
shall be appointed or not (In re Rat- 
cliff,” [1898] 2 Ch. 352); (2) and, in 
the absence of misconduct on the part 
of a sole executrix, the court refused 
to appoint a judicial trustee on the 
application of the residuary legatee 
against the wish of the tenant for 
life and sole executrix, but remitted 
the summons to chambers to appoint 
an ordinary trustee under the Trustee 
Act of 1893 to act with the executrix, 
such trustee to be nominated by her 


trustee whenever the exigencies of the case make - 
that advisable,®* it will ordinarily refuse to exer- 
cise its power of appointment where no substantial 
good would result,°® nor should a trustee be ap- 


(In re Ratcliff, supra). 


86. Bieatt v. Echols, 
431, 181 Ark. 235. 


25 S.W.(2d) 


oe See infra text and notes 88— 
cia Smyth’s Estate, 24 Pa.Dist. 
[a] Where two out of three bene- 


ficiaries opposed appointment of a 
substituted trustee to replace one who 
dies, and the three remaining trustees 
also opposed such appointment, and 
at the time of the application it did 
not appear that a new trustee was: 
necessary or desirable, the application 
of one beneficiary for appointment of 
a substituted trustee was denied, with 
leave to petition to renew her appli- 
cation at any time if a substantial rea- 
son therefor should arise. Smyth’s 
Estate, 24 Pa.Dist. 167. 


89. Smyth’s Estate, supra. 
90. Smyth’s Estate, supra. 


91. Knott v. Morris, 134 So. 615, 
101 Fla. 1299; Jungbluth Ve American 
Bank & Trust Co., 134 So. 618, 101 Fla. 
289; In re Erdman’s Estate, 146 N.W. 
400, 179 Mich. 567. 


[a] “It is competent for a court 
of equity on proper showing made to 
appoint a suecessor or _ substitute 
trustee for any special or particular 


trust.” Jungbluth v. American Bank 
& Trust Co., 134 So. 618, 101 Fla. 289. 
[b] On closing estate, it was prop- 


er to assign the residue to certain per- 
sons as testamentary trustees, the ap- 
pointment of trustees being neces- 
sary, to effectuate the will. In re Erd- 
en Estate, 146 N.W. 400, 179 Mich. 


92. Beardsley’s Appeal, 
77 Conn. 705. 


[a] It is duty of probate court on 
application to appoint a testamentary 
trustee to receive a bequest which is 
not so plainly invalid and inoperative 
that no ground for claiming the con- 
trary could be asserted worthy of 
serious attention. Beardsley’s Appeal, 
60 A. 664, 77 Conn. 705. 


60 A. 664, 


93. In re Hardenbergh’s Will, 258 
N.Y.S. 651, 144 Mise. 248; Bronson 
Vv. Bronson, 48 How.Pr. (N. Ye)y 48s 


Hill v. Hill, 152 P. 1122, 49 Ok1. rei 


94. Particular occasions of ap- 
pointment see infra §§ 377-382. 


Soc Cail: Fee een v. Mallard, 
Ugg rai SCOR @ale oi bs 


Ill—Newcomb v. Masters, 122 N.E. 
85, 287 Ill. 26; Myers v. School Trus- 
tees, 21 Ill.App. 223. 


N.J.—In re Shanley’s Estate, 127 A: 
87, 97 N.J.Eq. 166. 


N.Y.—In re Leavitt, 119 N.Y.S. 769, 
185 App.Div. 7; In re Zerega, 142 N.Y. 
S.. 144, 81 Misc. 113, 10 Mills 434 [aff 
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pointed where the trust is legally inoperative,®® nor 
where the trust was a personal confidence reposed 


by the settlor in his appointee.®? 


Where there is no vacancy in the office of trustee, 
a petition for appointment of a trustee is properly 
dismissed,°* as in such a ease the court lacks au- 


144 N.Y.S. 1151, 160 App.Div. 878]. 


Pa.—Smyth’s Hst., 24 Pa.Dist. 167; 
Lare’s Estate, 8 Pa.Dist. 265; Myers’s 
Hst., 29 Pa.Co. 308. 


[a] Appointment of member of de- 
ceased’s family as cotrustee to aid in 
management of trust created by will 
held unnecessary. In re Shanley’ s Es- 
have; D2 PAL Sil, 9%, IN. Sq. : 


[b] Illustrations.—(1) Under Code 
Civ. Proc. § 2818, providing that, 
where one of two or more testamen- 
tary trustees dies, or becomes in- 
capacitated, or is removed or resigns, 
a successor shall not be appointed, 
except when necessary to comply with 
the terms of the will, or unless the 
court shall be of the opinion that the 
appointment of a successor would be 
for the benefit of a cestui que trust, 
where the beneficiary of a testamen- 
tary trust, which was being adminis- 
tered by two trustees appointed by 
the supreme court, applied to the sur- 
rogate’s court to appoint an addition- 
al trustee to represent her interest, it 
was held that, the trust being satis- 
factorily administered by the trus- 
tees, such appointment should not be 
made, as it would either necessitate 
separate accountings, or the taking of 
an account by the supreme court of 
a trustee that it did not appoint, and 
the fact that one of the trustees, by 
reason of his connection with a law 
firm, had profited by charges made 
against third persons dealing with the 
estate, if improper conduct, would not 
be ground for the appointment of an- 
other trustee, but for the removal of 
the offending trustee. In re Leavitt, 
TONY ess 169, 1385 App. Div.” 1," C2) 
Where a testator appointed his wife 
and three of his children as his trus- 
tees, and dévised and bequeathed his 
property to them and to their suc- 
cessors and survivors, and all of them 
died but one, a successor trustee 
would not be appointed under Code 
Civ. Proc. § 2818, unless it clearly ap- 
peared that to do so would be to the 
advantage of the cestui que trust. In 
re Zerega, 142 N.Y.S. 144, 81 Misc. 
113,10 Mills 434 [aff 144 N.Y.S. 1151, 
160 App.Div. 878]. (3) If cestui que 
trust violated conditions under which 
he was given land for life, so as to 
authorize forfeiture of his life estate 
to remaindermen on notice, as provid- 
ed by will, appointment of trustee by 
{he court was not necessary to have 
forfeiture declared, the will expressly 
providing that such notice might be 
given by any party in interest. New- 
sap v. Masters, 122 N.E. 85, 287 I1l. 

6, 


[c] Trust merely to convey is exe- 
cuted under the law of Pennsylvania, 
and, where the appointment of a trus- 
tee would simply result in the diminu- 
tion of the income of the beneficiary, 
none will be appointed. Lare’s Estate, 
Sa, pi 265. 


96. Del.—In re Kittinger’s Estate, 
V7 A. 24, 9 Del.Ch. 71. 


Ga.—Smith v. Frost, 86 S.E. 235, 144 
Ga. 115; Milledge v. Bryan, 49 Ga. 397. 


Ky.—Suggett’s Trustees v. Pirtle, 
251 S.W. 959, 961, 199 Ky. 713 [cit 
Cyc]; Brock v. Conkwright, 200 S.W. 
962,179 Ky. 555. 


Me.—Hinds v. Hinds, 140 A. 189, 126 
Me. 521. 
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[§§ 876-377 


thority to appoint a trustee.®® 
[§ 377] (2) Failure of Creator of Trust To Desig- 


nate Trustee or Provide for Filling of Vacancy. A 


Mo.—Wyatt v. Stillman Institute, 
260 S.W. 73, 303 Mo. 94. 


N.Y.—In re Christie, 31 N.E. 515, 
133° NY S47s Inve Craig, 1° Barb. So. 
In re Finck’s Estate, 170 N.Y.S. 510, 
103 Mise. 526. See also Matter of 
Brake, 21 Hun 619, 59 How,Pr: 329 
(upholding order vacating appoint- 
ment of trustee where there was a 
previous and outstanding decree de- 
claring trust inoperative in so far as 
it directed payment to such trustee, 
a nonresident alien). Compare Mat- 
ter of Mayne, 90 N.Y.S. 1050, 98 App. 
Div. 171 (to effect that the court will 
appoint trustee for protection of the 
petitioner’s interest before determina- 
tion of dispute as to validity of trust). 


Or.—Re John, 47 P. 341, 50 P. 
30 Or. 494, 36 L.R.A. 242. 


[a] Appointment is inoperative if 
made at a time when there is no trust. 
Pees v. Frost, 86 S.H. 235, 144 Ga. 


[b] After termination of trust as 
to children’s interest, the court lacked 
power to appoint a successor trustee 
of such interest to replace resigned 
ses teees Milledge v. Bryan, 49 Ga. 


[ec] Will authorizing the executor 
to sell lands and give the proceeds 
to a designated legatee did not create 
a personal trust surviving final ad- 
ministration of the estate, so as to 
authorize the circuit court, after the 
executor’s discharge before execution 
of such power, to appoint a trustee. 
Wyatt v. Stillman Institute, 260 S.W. 
73, 303 Mo. 94. 


{[d] Where power in trust sus- 
pends absolute power of alienation 
beyond two lives in being, contrary 
to Rev. St. p 723 § 15, the court will 
not appoint a new trustee in the place 
of one deceased. In re Christie, 31 N. 
515; ee Ne Yee 4735 


S.—Speer v. Colbert, 26 S.Ct. 
Aoie 200° US. 130, 50 L.Ed. 403. 


Del.—Friedley v. Security Trust & 
See Deposit Co., 84 A. 888, 10 Del.Ch. 


D.C.—Shea v. Dulin, 10 D.C. 3389. 


Md.——Kennard v. Bernard, 56 A. 793, 
98 Md. 513. 
Mass.—Ex p. Schouler, 134 Mass. 


426. 


Mich.—Ladies of Modern Maccabees 
Bee 181 N.W. 1127, 166 Mich. 


Ohio.—Rogers vy. Rea, 120 N.E. 828, 
98 Ohto. St. 315. 


Va Catlett, 86 S.E. 909, 
118 Va. 185 [appeal dism 38 S.Ct. 138, 
245 U.S. 632, 62 L.Ed. 521 mem]. 


Coppers Supra § 372 text and note 


19 


[a] Ilustrations.—(1) The power 
given a trustee by a will, in which the 
testator gave real estaté to a trustee 
in trust for the use of the trustee’s 
children, with authority to retain the 
property for their benefit, or at his op- 
tion to convey the same to them and 
their heirs, or sell the same and hold 
the proceeds in trust for the children, 
or at his discretion to pay the same 
over to them discharged of any trust, 
at such time and manner as will be 


226,- 


court of equity or its equivalent may and ordinarily 
will appoint a trustee where the creator of the trust 
has failed to designate any trustee,! or 1f doubt 


most beneficial to them, is, as to the 
selection of the time and manner of 
payment of the estate reduced to per- 
sonalty, a personal confidence in the 
trustee, not given him ex officio, and 
cannot be exercised by a substituted 
trustee, and, at the death of the trus- 
tee, after reducing the estate to per- 
sonalty, the trust terminates, and the 
beneficiaries are entitled to the prop- 
erty without the intervention of a 
substituted trustee. Friedley v. Secu- 
rity Trust & Safe Devwosit Co., 84 A. 
883,10 Del.Ch. 74. (2) Although, under 
Gen. Code § 10596, where a valid trust 
is created, a probate court, on the 
death of the trustee, is authorized to 
appoint a trustee to administer it ac- 
cording to the will, where, as in the 
ease at bar, the trust is clearly de- 
pendent for its creation and execution 
on the personality of the trustee, 
when such trustee dies, the trust dies 
with him, and no trustee should be 
appointed. Rogers v. Rea, 120 N.E. 
828, 98 Ohio St. 315. (3) Where one is 
made a beneficiary in a benefit certifi- 
cate as trustee to distribute part of 
the insurance company to certain per- 
sons and to keep the balance to use 
for another in sickness, the trust is a 
personal one, and the court should not 
confer the trust on another nor as- 
sume it itself. Ladies of Modern 
Maccabees v. Daley, 131 N.W. 1127, 
166 Mich. 542. 


fb] Trust held not personal confi- 
dence within rule. Brigham v. Peter 
Bent Brigham Hospital, 134 F. 513, 67 
C. CSAS. 3987 [afl W260 PR 7961;) otlertyve 
Catlett, 86 S.B. 909, 118 Va. 185 [ap- 
peal dism-38 S.Ct. 133, 245 U.S. 632, 
62 L.Ed. 521 mem]. 


98. In re Elton’s Estate, 97 A. 677, 
252 Pa. 491. 


99. Everett v. Monk, 177 N.E. 797, 
277 Mass. 65, 76 A.L.R. 1382. 


1. Cal.—In re Ingram’s Hstate, 285 
P.1365,) 104" CaicAppr 12 


Conn.—Beardsley’s Appeal, 
664, 77 Conn. 705. 


Del.—Griffith v. State, 2 Del.Ch. 421. 


Ga.—Hills vy. Atlanta Art Ass’n, 89 
S.E. 1084, 145 Ga. 855; Heath v. Mil- 
ler, 44 S.E. 18, 117 Ga. 854. 


Ill.— Wills v. Southwell, 166 N.E. 
70, 334 Ill. 448; McCartney v. Jacobs, 
123 N.E. 557, 288 Thi; 568, 4 A. R- 
1120; Dwyer v. Cahill, 81 N.E. 1142, 
228 Ill. 617. 


Mich.—In re More’s Bstate, 146 N. 
W. 319, 179 Mich. 237; Penny v. Croul, 
HEAD WwW. 651, 76 Mich. 471, 15 Am, S.R: 
oO 


N.J.—Hiles v. Garrison, 62 A. 865, 
70 N.J.Eq. 605. 


N.Y.—Bundy v. Bundy, 38 N.Y. 410; 
Trask v. Sturges, 63 N.Y.S. 1084, 31 
Misc. 195 [aff 68 N.Y.S. 1149, 56 App. 
Div. 625 (rev on other grounds 63 N.E. 
534, 170 N.Y. 482)]. 


Pa.—In re Van Blunk’s Estate, 120 
Ay 1345-275) Pa. aay: Kiefaber’s Estate, 
8 Pa.Dist. &Co., ¥. 


R.I.—Goffe v. Goffe, 94 A. 2, 37 R.I. 
542, Ann.Cas.1916B 240. 


Va.—Dunscomb sy. 
Hen.&M. (12 Va.) 11. 


W.Va.—Whelan v. Reilly, 3 W.Va. 


60 <A. 


Dunscomb, 2 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 377-379] 


exists as to the person intended,? or where there is 
a vacancy in the trusteeship and the creator of the 
trust has made no provision for filling it.* 


[§ 378] (8) Incapacity or Unsuitability of Orig- 
The power of courts of 
equity and their equivalent to appoint trustees ex- 
ists and will be exercised whenever there is a fail- 
ure of suitable trustees to perform the trust either 
from original or supervenient incapacity to act,* as 
where the creator of the trust designated as trustee 
one incapable of acting;° as where the trustee desig- 
nated was incompetent,® or disqualified to act under 
or where, after be- 


inal or Designated Trustee. 


the particular circumstances ;7 


597. 


Eng.—In re Moore, 21 Ch.D. 778; 
In re Davis, L.R. 12 Eq. 214; Dodkin 
v. Brunt, L.R. 6 Eq. 580; In re Gil- 
lett, 25 Wkly.Rep. 23. 


[a] Court of equity has inherent 
power to appoint a trustee where the 
creator of the trust has named none. 
In re More’s Estate, 146 N.W. 319, 179 
Mich. 237; Penny vy. Croul, 43 N.W. 
651, 76 Mich. 471, 15 Am.S.R. 318. 


[b] Where will creates trust with- 
out designation of trustee either ex- 
pressly or by necessary implication, 
it is proper for the court to appointa 
trustee. Wills v. Southwell, 166 N.E. 
70, 384 Ill. 448. 


2. Griffith v. State, 2 Del.Ch. 421; 
eat v. Scales, 32 S.E. 809, 124 N.C. 


3. Cal.—In re Gay, 71 P. 707, 138 
Cal. 552, 94 Am.S.R. 70; Fay v. Howe, 
69 P. 423, 136 Cal. 599. 


Idaho.—Sherman v. Citizens’ Right 
of Way Co., 217 P. 985, 37 Idaho 528. 


Ill—Dean v. Northern Trust Co., 
102 N.E. 244, 259 Ill. 148; West v. 
Fitz, 109 Ill. 425. 


_ Miss.—Hassel y.. Hassel, 127 So. 581, 
156 Miss. 885; Clark v. Wilson, 53 
Miss, 119. 


Tex.—Pierce v. Weaver, 65 Tex. 44; 
Raa Allbright, (Civ.App.) 261 S. 
fy 461. 


“The author of every trust has full 
power to provide for.the appointment 
of a successor or successors in trust, 
in case the original trustee or trustees 
refuse to act, die, remove into a for- 
eign jurisdiction, or are removed by a 
court of competent jurisdiction. But 
where the author of. the trust makes 
no provision, as is the case here, for 
the appointment of a new trustee, in 
any of the contingencies mentioned, 


“ and a vacancy occurs in the trustee- 


ship, as it has in the present case, a 
court of general chancery jurisdiction, 
upon a proper bill filed for that pur- 
pose, may make the appointment.” 
West v. Fitz, 109 Ill. 425, 442, 


4. Lanning v. Trenton Public In- 
struction Com’rs, 51 A. 787, 63 N.J. 


Eq. 1; Bronson v. Bronson, 48 How. 
Pr. -(N.Y.) 481; 2 Story Hq.Jur. § 
1287. 


Trust not allowed to fail for want 
of trustee see supra § 339. 


5. U.S.—Fitchie v. Brown, 29 S.Ct. 
106, 211 U.S. 321, 53 L.Ed. 202. 


Tll.—Dean v. Northern Trust Co., 
102 N.E. 244, 259 Ill. 148. 


Me.—Childs v. Waite, 67 A. 311, 102 
Me. 451. 

N.J.—Lanning v. Trenton Public In- 
struction Com’rs, 51 A. 787, 63 N.J. 
Hq. 1. 2 

Pa.—Frazier v. St. Luke’s Church, 
23 A. 442, 14 Pa. 256. 
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infirmity.?4 


appointed where 


Tex.—Willis v. Alvey, 69 S.W. 1035, 
380 Tex.Civ.App. 96. 


[a] MNlustration.—If a corporation 
appointed as trustee by a will cannot 
act, because organized under an un- 
constitutional statute, the court will 
execute the trust or appoint some per- 
son capable of acting. Dean v. North- 
ou Trust Co., 102 N.E. 244, 259 II1l1. 


6 Vidal v. Girard, 2 How. (U.S.) 
127, 11 L.Ed. 205; Childs v. Waite, 
67 A. 311, 102 Me. 451; Frazier v. St. 
Luke’s Church, 23 A. 442, 14 Pa. 256; 
Willis v. Alvey, 69 S.W. 1035, 30 Tex. 
Civ.App. 96. 


[a] Where devise is made to city 
as a trustee under a trust inconsistent 
with the purpose for which the city 
is established, equity will appoint a 
trustee to execute it. Vidal v. Girard, 
2 How. (U.S.) 127, 11 L.Ed. 205. 


7. Olson v. Larson, 150 N.E. 337, 
320 Ill. 50. 


[a] Where bank is disqualified to 
act as trustee because stockholder is 
necessary witness to the will creating 
the trust, the court will appoint an- 
other trustee. Olson y. Larson, 150 
N.H. 337, 320111. 50. 


8. Hewitt v. Beattie, 138 A. 795, 
106 Conn. 602; Austin v. Austin, 22 
EN 116, 25 N.W. 336, 18 Neb. 306, 


[a] Separation of husband and 
wife after wife had become trustee 
renders her so far incapable of con- 
tinuing as to warrant court appoint- 
ment of a new trustee if the parties 
are unable to agree on selection of a 
new trustee by themselves. Austin 
v. Austin, 22 N.W. 116, 25 N.W. 336, 
18 Neb. 306, 310. 


9. In re Townsend’s Estate, 133 N. 
Y.S. 492, 73 Misc. 481. 


[a] MT lustration.—Although trust 
for testator’s brother for life with 
discretion in trustee as to expenditure 
of principal for life of beneficiary, 
remainder to the trustee absolutely, 
is valid, appointment of another trus- 
tee during the life of the beneficiary 
was proper because of remainder- 
man’s conflicting and adverse inter- 
est. In re Townsend’s Estate, 133 N. 
Y.S. 492, 73 Misc. 481, 8 Mills 380. 


10. Haines v. Allen, 78 Ind. 100, 
41 Am.R. 555. 


11. Spengler v. Kuhn, 72 N.E. 214, 
212 TIS Ge 


[a] In England the court has ju- 
risdiction, under Trustee Act (1850) 
§ 32, to appoint a new trustee in the 
place of a trustee who has become in- 
capable, as, for instance, through age 
and infirmity, of acting in the trusts. 
In re Lemann, 22 Ch.D. 683; Re Daw- 
son, 3 New Rep. 397. 


12. See cases infra this note. 
see supra § 327. 


[a] In New York (1) it has been 


And 


[§ 379] (4) Death and Dissolution.1® 
equity or their equivalent may and ordinarily will 
appoint a trustee where the designated trustee dies 
before assuming office,1® or where the acting trustee 
dies in office,t? although no new trustee should be 
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ginning his duties, the original trustee became in- 
capable of continuing from any cause;* or where 
the designated trustee before or after qualifying 
became unsuitable or incapable of acting because 
of adverse interest,? or disability,!® arising from 
age,'! alienage,1? mental incompetence,'* or physical 


Courts of 


the trust was a personal confidence 


held that an enemy alien, previously 
made trustee and later interned as a 
dangerous alien enemy, is not ‘‘incom- 
petent,” within Code Civ. Proc. § 2638, 
providing for appointment of substi- 
tutes for testamentary trustees who 
have become incompetent, although 
his internment precludes his acting, 
and an application for appointment of 
a substitute will be denied. In re Am- 
sinck’s Estate, 169 N.Y.S. 336, 103 
Mise. 124. (2) In view of Code Civ. 
Proc. former § 2820 and present § 2641, 
§ 2564, making nonresident aliens in- 
competent to act as testamentary 
trustees, is inapplicable to testamen- 
tary trustees appointed under the will 
of a nonresident probated within the 
county. In re Yuill’s Estate, 178 N.Y. 
S. 871, 109 Misc. 465. 


Loe er re ME Pls 9 Odie Che 379: 


[a] Under English Trustee Act of 
1850 (1) a person is of “unsound 
mind” within the meaning of the 
Trustee Act of 1850, where from per- 
manent incapacity of mind he is in- 
capable of managing his affairs, al- 
though his state of mind is not such 
that he would be found lunatic on in- 
quisition. In re Martin, 34 Ch.D. 618. 
Contra In re Phelps, 31 Ch.D. 351. (2) 
A paralytic deprived of the power of 
speech, and unable to read or write 
or attend to business, but apparently 
not suffering from any mental disease, 
is not a person of unsound mind with- 
in the Trustee Act of 1850. In re Bar- 
ber, 39 Ch.D. 187. 


14. Spengler v. Kuhn, 72 N.E. 214, 
212 Ill. 186. 


15. Death and survivorship see in- 
fra §§ 492-505. 


16. In re Schouler, 134 Mass. 426; 
Woodruff v. Woodruff, 16 A. 4, 44 N. 
J.Eq. 349, 1 L.R.A. 380; In re Hawke’s 
Will, 228 N.Y.S. 165, 222 App.Div. 643. 


[a] Where designated trustee died 
before probate of will appointing him 
trustee, and therefore never qualified 
as such, the court could and. would 
appoint a trustee to act in his place. 
In re Schouler, 134 Mass. 426. 


[b] Where designated trustee pre- 
deceased testator who had devised 
land to him in trust, the title to the 
land descended to the heir of the de- 
ceased trustee, but the court would 
appoint a new trustee to administer 
the trust. Woodruff v. Woodruff, 16 
A. 4, 44 N.J.Eq. 349. 


[ec] In England (1) where trus- 
tees named in a will predecease the 
testator, new trustees may be ap- 
pointed (In re Orde, 24 Ch.D. 271; Re 
Ambler, 59 L.T.Rep.N.S. 210) (2) if 
the heir of the testator is before the 
court (In re Smirthwaite, L.R. 11 Eq. 


251. Gunson y. Simpson, L.R. 5 Eq. 
332). 
17. U.S.—Speer v. Colbert, 26 S. 


Ct. 201, 200 U.S. 130, 50 L.Ed. 403 [aff 
24 App.D.C. 187]. 


Ala.—State Bank vy. Smith, 6 Ala. 
5. 
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reposed in the designated trustee and terminated 
with his death,!® nor where the trust has become in- 
operative,+® nor where the trust instrument has pro- 
vided for administration of the trust by an admin- 
istrator with the will annexed, in the event of the 
executor trustee’s death;?° and in some jurisdictions 
provision for such appointment is regulated by stat- 
The fact that there are surviving trustees 
available to execute the trust does not deprive the 
court of its power to appoint a new trustee to re- 


ute.?1 


Ariz.—O’Brien vy. Bank of Douglas, 
149 BP. 747, 17 Ariz. 208. 


Ark.—Grege v. Gabbert, 
232, 62 Ark. 602. 


Cal.—In re Gay, 71 P. 707, 138 Cal. 
552, 94 Am.S.R. 70. 


Conn.—City Missionary Society v. 
August Moeller Memorial Foundation, 
126 A. 683, 101 Conn. 518; Babcock v. 
African Methodist Episcopal Society 
of Hartford, 103 A. 665, 92 Conn. 466. 

Ga.—Sanders v. Hinton, 156 S.E. 
812, 171 Ga. 702; O’Brien v. Battle, 25 
S.E. 780, 98 Ga. 766. 

Ill.—McNair v. Montague, 103 N.E. 
450, 260 Ill. 465. 

Ind.—Haines v. Allen, 78 Ind. 100, 
41 Am.R. 555; Cruse v. Axtell, 50 Ind. 
49. 


387 Sew. 


Ky.—Kean v. Kean, 18 S.W. 1032, 
19° S.W. 184, 13>icyrh. 956. 

Mass.—Hildreth v. Eliot, 8 Pick. 
293. 


Miss.—Hassell v. Hassell, 
581, 156 Miss. 885. 


Mont.—Stagg v. Stagg, 300 P. 539, 
GO Mont. 180. 

N.H.—Perkins v. Perkins, 60 N.H. 
373; Wilson v. Towle, 36 N.H. 129. 


N.J.—Weiland v. Townsend, 33 N.J. 
Bq 93: 


127 So. 


N.Y.—Runk v. Thomas, 94 N.E. 
863, 200 N.Y. 447; Royce v. Adams, 
25 N.E. 386, 123 N.Y. 402; Bucklin v. 


Bucklin, 1 Abb.Dec. 242, 1 Keyes 141; 
In re Andrews’ Estate, 249 N.Y.S. 743, 
139 Misc. 654 [aff 253 N.Y.S. 590, 233 
App.Div. 547]. See Holden v. New 
York, ete., Bank, 72 N.Y. 286 (holding 
that, on the death of an executor hay- 
ing custody of securities, in relation 
to which his duties as technical exec- 
utor have ceased, and which remain in 
his hands as trustee, although he was 
by name an-executor, so that no du- 
ties remain to be performed in refer- 
ence thereto requiring the appoint- 
ment of an administrator with ‘the 
will annexed, a court of equity has 
power to appoint a custodian and 
manager of the fund), 


Ohio.—Vaughan vy. Zitscher, 4 Ohio 
N.P.N.S. 90. 


R.I.—Ex p. O’Brien, 11 R.I. 419. 


S.c.—Sullivan y. Latimer, 14 S.E. 
938, 35 S.C. 422. 


Tenn.—Somers v. Craig, 9 Humphr. 
467. 


Tex.—Buchanan v. 
647. 


Va.—Roller v. Catlett, 86 S.E. 909, 
118 Va. 185 [appeal dism 38 S.Ct. 1338, 
W465) U.S. Gee, 62 Usd. b2k 5 mem | 
Hunter v. Vaughan, 24 Gratt. (65 Va.) 
400; Dunscomb vy. Dunscomb, 2 Hen. 
&M. (12 Va.) 11. 


W.Va.—Pollock v. House of Fler- 
mann, 100 S.E. 275, 84 W.Va. 421; 
Forsyth v. Wheeling, 19 W.Va. 318. 


“18. Friedley v. Security Trust & 
Safe Deposit Co., 84 A. 8838, 10 Del.Ch. 


Hart, 31 Tex. 
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son therefor.?® 


74. 


19. Hinds v. Hinds, 140 A. 189, 126 
Me. 521. 


[a] Tllustration.—A trust for the 
grantees’ minor son having ceased 
when he reached majority, another 
irustee need not be appointed on the 
father’s death. Hinds v. Hinds, 140 
A, 189, 126 Me. 521. 


20. Matter of Baker, 26 Hun (N. 
Y.) 630. 
21. See statutory provisions; and 


eases infra this note. 


[a] In Alabama, under a statute 
authorizing circuit courts to appoint 
new trustees on removal or resigna- 
tion of the original trustees, such 
courts have been held to have power 
to appoint a new trustee in place of 
one who dies in office, the intent of 
the statute being to prevent the ne- 
cessity of resorting to a court of 
chancery. State Bank vy. Smith, 6 
Ala. 75. 


{[b] In New York (1) order ap- 
pointing two successor trustees on 
the death of one of two testamentary 
trustees, where the surviving trus- 
tee has not qualified, is within the 
surrogate court’s jurisdiction under 
Surrogate’s Court Act 168, as 
amended by L. (1928) e¢ 702. In re 
Andrews’ Estate, 249 N.Y.S. 748, 139 
Mise. 654 [aff 253 N.Y.S. 590, 233 App. 
Div. 547]. (2) To justify a trustee’s 
appointment under Code Civ. Proc. § 
2818, providing, where one of several 
testamentary trustees dies, that a 
successor shall not be appointed un- 
less the court is of opinion that the 
appointment would be for the benefit 
of the cestuis que trust, the court 
must be satisfied that it would be for 
their benefit. In re Dietz, 117 N.Y.S. 
461, 182 App.Div. 641 [appeal dism 89 
N.E. 1098, 196 N.Y. 528]. (3) Under 
the Personal Property Law of 1897 the 
supreme court is authorized to exe- 
cute a trust of personal property by 
appointing some person as trustee, 
where the trustees appointed under 
the will are all dead and no person 
is left to execute the trust. Matter 


of Earnshaw, 89 N.fs. 825, 196 N.Y. 
330. 
[ce] In Virginia, in the event of 


the death of a trustee, the circuit 
court, under statute, may appoint a 
successor trustee, and it is not neces- 
sary to apply to the chancery court. 
punter vy. Vaughan, 24 Gratt. (65 Va.) 
400. 


Statutory regulations generally see 
supra §§ 3738, 374. 


22. Sowers v. Cyrenius, 39 Ohio St. 
29, 48 Am.R. 418; Milnamow’s Est., 
18 Pa.Dist. 392. 


22. In re Hardenbergh’s Will, 258 
N.Y.S. 651, 144 Misc. 248. 


[a] Surviving trustee also cestui. 
—Where a widow was the sole sur- 
viving trustee under a will naming 
three trustees, and was the benefi- 
ciary, another trustee should be joined 
with her to prevent her from holding 
as sole trustee for herself as benefi- 


[§ 379 


place one who has died,?? and, where the surviving 
trustee is incapable of acting alone, it should do so,”* 
and the fact that the trust title devolves on the heir 
or representative of a deceased trustee?* does not 
oust the court of jurisdiction to appoint a succes- 
sor trustee to one who has died,?® although, in the 
exercise of its discretion, the court will refuse to 
appoint a new trustee if there is no substantial rea- 


Where it appears that there is a 


conflict in interest as between the estate of the de- 


ciary. In re Hardenbergh’s Will, 258 
N.Y.S. 651, 144 Misc. 248. 


24. See infra §§ 500-502; and infra 
§ 492. 


25. Weller v. Kolb, 97 A. 542, 128 
Md. 221. 


26. In re-Kittinger, 9 Del.Ch. 71, 
TW we 245) In: rerDietz, 117 N Yes: 4605 
132 App.Div. 641 [appeal dism 89 N.E. 
1098, 196 N.Y. 528]; Boyer v. Decker, 
40 N.Y.S. 469, 5-App.Div. 623; In re 
Foster’s Estate, 239 N.Y.S. 591, 135 
Mise. 423; Carlisle’s Appeal, 9 Watts 
(Pa.) 831; Robinson’s Est., 21 Pa. 
Dist. 1084; Bergdoill’s Estate, 9 Pa. 
Dist. 162. 


[a] Tillustratious.—(1) Where a 
surviving testamentary trustee hold- 
ing stock of a business corporation 
and other property in trust for life 
of testator’s wife and for distribution 
on her death between testator’s chil- 
dren so managed the corporate busi- 
ness as greatly to increase dividends, 
and there was nothing to show that 
any legal principle was violated in 
managing the trust, or that the trus- 
tee had not managed it with ability 
and success, the court could not ap- 
point a successor of the deceased trus- 
tee as against objection of all parties 
in interest except the wife and one 
child. In re Dietz, 117 N.Y.S. 461, 132 
App.Div. 641 [appeal dism 89 W.E. 
1098, 196 N.Y. 528]. (2) Where a will 
makes a bequest to executors and 
trustees and the survivors or survivor 
of them in trust, and neither makes 
provision for filling a,vacancy, nor di- 
rects that the trustees shall always be 
of the same number, the court on the 
death of a trustee will not appoint a 
successor in the absence of urgent ne- 
cessity by reason of the misconduct, 
incompetency, or unfitness of the sur- 


Hea! Bergdoll’s Est., -9 Pa.Dist. 
[b] Mere pique of cestui que trust 


against surviving trustee is insuffi- 
cient reason for appointing a succes- 
sor trustee on the cestui’s petition, 
where both the surviving trustee and 
the remaindermen under the trust op- 
pose the petition, and where it ap- 
pears from the trust instrument that 
the creator of the trust intended the 
survivor to act as sole trustee and 
there is nothing to show his unfit- 
ness, and the cestui’s petition seeks 
only the appointment of a new trustee 
to replace the deceased trustee and 
does not ask for removal of the sur- 
viving trustee. Robinson’s Estate, 21 
Pa.Dist. 1084. 


[c] Where trust has terminated, 
and only duty to be performed by 
trustee is to convey legal title, the 
trust estate consisting of real and 
personal property, to a sole _benefi- 
ciary in remainder, who is also the 
holder of the legal title as the sole 
heir at law and devisee of the de- 
ceased trustee, the court of chancery 
has no jurisdiction to appoint a new 
trustee in place of the deceased trus- 
Bes a re Kittinger, 77 A. 24, 9 Del. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ceased trustee and the trust estate, the court prop- 
erly exercises its discretion in appointing a third 
party as successor trustee instead of the executor 


of the deceased trustee.27 


On dissolution of a corporation before?’ or after?® 
it has become trustee, the court may and ordinarily 
will appoint a trustee to act in its place. 


[§ 380] (5) Refusal or Neglect To Act. 
of equity or its equivalent may and ordinarily will 
appoint a trustee where the designated trustee re- 
fuses or negleets to execute the trust,?° as where the 
trustee designated fails to qualify,*! or declines to 
accept the trust,®* or, after accepting the trust and 


27. Gregg v. Gabbert, 37 S.W. 232, 
Ark. 602. 


28. City Missionary Society v. Au- 
gust Moeller Memorial Foundation, 
126 A. 683, 101 Conn. 518. 


29. Montpelier v. East Montpelier, 
29 Vt. 12, 67 Am.D. 748. 


30. U.S.—Adams _ v. 
Wall. 185, 22 L.Ed. 504. 


Cal.—Huntoon v. Southern Trust & 
Commerce Bank, 290 P. 86, 89, 107 Cal. 
App. 121. 


Conn.—Rayhol Co. v. Holland, 148 
A. 358, 110 Conn. 516; Hewitt v. Beat- 
tie, 138 A. 795, 106 Conn. 602. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810. 


T1l.—French v. Northern Trust Co., 
oe! 105, 197 Ill. 30 [aff 98 Ill.App. 


Ind.—Haines y. Allen, 78 Ind. 100, 
4Y AmiR.. 555. 


Tlowa.—In re Petranek, 44 N.W. 685, 
79 Iowa 410. 


Ky.—Whallen v. Kellner, 104 S.w. 
1018, 31 Ky.L. 1285; Levy v. Bam- 
berger, 1 Ky.Op. 533. 


Me.—Childs v. Waite, 67 A. 311, 102 
Me. 451; Williams v. Cushing, 34 Me. 
370. 


Md.—Offutt v. Jones, 73 A. 629, 110 
Md. 233; Dodge v. Dodge, 71 A. 519, 
- 109 Md. 164, 130 Am.S.R. 503. 


Mass.—Sells v. Delgado, 70 N.E. 
1036, 186 Mass. 25; Carruth v. Car- 
ruth, 19 N.E. 369, 148 Mass. 431. 


Mich.—King v. Merritt, 34 
689, 67 Mich. 194. 


N.H.—Wilson v. Towle, 36 N.H. 129. 


N.Y.—Burrill v. Sheil, 2 Barb. 457; 
De Peyster v. Clendining, 8 Paige 295 
[aff 26 Wend. 21]; Hawley v. James, 
5 Paige 318 [rev 16 Wend. 61]. 


N.C.—Roseman v. Roseman, 37 S.E. 
518, 127 N.C. 494; McLean v. Nelson, 
46 N.C. 396. 


RAs—Talbotiive Talbot, 78 ~A:.7163'5, 
82 R.I. 72, Ann.Cas.1912C 1221. But 
see Rhode Island Hospital Trust Co. 
v. Town Council of Warwick, 71 A. 
644, 29 R.I. 393 (although a legacy to 
a town council in perpetual trust for 
the repair of the testator’s burial lot 
is authorized by Gen. L. [1896] c¢ 40 
§ 35, the court has no power to bind 
a new trustee to act in their place). 


S.C.—Dawson v. Dawson, 14 S.C.Eq. 
243. 


Tex.—Gamble v. 
69. 

Vt.—Montpelier v. East Montpelier, 
29 Vt. 12, 67 Am.D. 748. 

Va.—Atwood v. Shenandoah Valley 
R. Co., 9 S.E. 748, 85 Va. 966; Hunter 
v. Vaughan, 24 Gratt. (65 Va.) 400; 
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Adams, 21 


N.W. 


Dabney, 20 Tex. 
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proceeding in its execution, refuses to act further,?* 
or resigns,** as where the qualified and acting trus- 
tee has been discharged on his own petition.*° 


[§ 381] (6) Removal. On removal*® of a trustee 


A court 
by Court.°° 


Lee v. Randolph, 2 Hen.&M. (12 Va.) 
12. 


fio OS: Matter of Shepnard, 4 De G. 
&J. 423, 65 Eng.Che 328, 45 Reprint 
Es ae v. Jones, 31 L.T.Rep.N.S. 


31. Van Roy v. Hoover, 117 So. 887, 
96 Fla. 194; Burpee v. Burpee, 84 A. 
648, 109 Me. 379. 


$2. Roberts v. Roberts, 102 N.E. 
239, 259 Ill. 115; Dennison yv. Lilley, 
144 A. 523, 83 N.H. 422; Ladies’ 
Benev. Soc. v. Orrell,-142 S.E. 493, 


195 N.C. 405. 


ss. Anderson vy. Phegley, 
97:5;.57 @Ore1i23 


[a] Illustration.—On the refusal 
of a trustee to act, equity will either 
compel him to act, or will appoint an- 
other trustee in his place. Anderson 
vo Phepiley, Tl0GR 295. Ste Ore a h2s 


[b] Trustee of mining claim.— 
Where a mortgagee of an ‘unpatented 
mining claim who contracted with a 
judgment creditor of the mortgagor 
to foreclose the mortgage and ac- 
quire the title of the claim, in trust 
to preserve the rights of the parties 
under their liens, and to do the as- 
sessment work necessary to preserve 
his title, and who agreed to sell the 
claim jointly with the adjacent claim 
of the judgment creditor at any time 
within three years, and in case no 
sale was made within that time, the 
lien of the judgment creditor should 
not be affected by the mortgage sale, 
but he should receive out of the claim 
the amount due him subordinate to 
the mortgage, purchased the claim, 
and then failed to do the assessment 
work, the judgment creditor, if pre- 
vented from doing the assessment 
work by the mortgagee, or one claim- 
ing under him, could apply to equity 
for a substituted trustee for that pur- 


TLOSP: 


pose. Anderson vy. Phegley, 110 P. 
975, 57 Or. 172. 
34. U.S.—Speer v. Colbert, 26 S.Ct. 


201, 200 U.S. 130, 50 L.d. 403 [aff 


24 App.Cas.D.C. 187]. 


Cal,—Fatjo v. Swasey, 44 P. 225, 111 
Cal. 628. 


Ill._—French v. Northern Trust Co., 
98 Ill.App. 410 [aff 64 N.E. 105, 197 
niles EKO © 


Me.—Petition of Pierce, 84 A. 1070, 
109 Me. 509. 


Mich.—Schehr vy. Look, 47 N.W. 445, 
84 Mich. 263. 


N.Y.—In re Kronson’s Will, 249 N. 
Y.S. 781, 140 Mise. 102; In re Merritt, 
159 N.Y.S. 558, 94 Misc. 425; Matter 
of Van Schoonhoven, 5 Paige 559. 


35. Jacobs v. Wilmington Trust 
Co., 80 A. 346, 9 Del.Ch. 400. 


36. See infra §§ 445-491. 
27. Cal.—Fatjo v. Swasey, 44 P. 


the court may and ordinarily will appoint a new 
trustee,** although it is not compelled to do so where 
there is another acting trustee.?® 


[§ 382] (7) On Creation or Modification of Trust 
Under some circumstances the court 
may itself create the trust and appoint the trustee 
for the purpose of preserving property,*® as where 
it appoints a trustee to protect a fund arising from 
a sale of land where there is a life estate,*? or to 


225, 111 Cal. 628. 


D.C.—Driver v. Brunemer, 40 App. 
Die 105. 


Ga.—Woodbery v. Atlas Realty Co., 
98 S.E. 472, 148 Ga. 712. 


Ind.—Kepert v. Kepert, 
297, 79 Ind.App. 633. 


Mo.—Morrow v. Morrow, 
590, 113 Mo.App. 444. 


N.Y.—Hart v. Goadby, 
166, 138 App.Div. 160. 


Pa.—In re Fox’s Estate, 107 A. 863, 
264 Pa. 478. 


[a] MTllustrations.—(1) On the re- 
moval for misconduct of trustees 
holding title to lands purchased by a 
syndicate, the appointment of new 
trustees is necessary and proper. Dri- 
ver v. Brunemer, 40 App.D.C. 105. (2) 
Where a surviving executor of a will 
devising a trust fund was removed 
for misconduct, the existence of a 
cause of action for diversion of the 
fund was sufficient authority for the 
appointment of a succeSsor. Hart v. 
Gates 123 N.Y.S. 166, 188 App.Div. 
160. 


[b] In England the court has pow- 
er, under the Trustee Act of 1850 § 
32, to appoint a new trustee in place 
of a trustee who is permanently re- 
siding abroad, without his consent. 
In re Bignold, L.R. 7 Ch. 223; In re 
Erwin, eR 9 Trish: 


38. Myers’ Estate, 29 Pa.Co- 303. 


[a] Mere fact that acting trustee 
is sole trustee of the estate in which, 
as cestui que trust, she has the bene=- 
ficial interest for life, would seem, in 
the absence of allegation of miscon- 
duct in her fiduciary capacity, not to 
afford a conclusive reason for the 
appointment of another trustee to 
fill the vacancy caused by the removal 
of the cotrustee appointed by the tes- 
tator, and, while the court has power 
to do this, it is not bound to exercise 
the power. Myers’ Estate, 29 Pa.Co. 
303 fanpiicavien for appointment de- 
nied). 


39. Judicial creation and modifica- 
tion of trust see supra §§ 139-238. 


40. Ill.—Baldrige v. Coffey, 56 N. 
EE. 411, 184 Ill. 73; Gavin v. Curtin, 49 
N.E. 528, 171 Ill. 640, 40 L.R.A. 776. 


Md.—Noble v. Birnie, 65 A. 823, 105 
Md. 73. 


Mass.—Boston v. 
Mass. 384 


Mo.—U. S. Casualty Co. v. Kacer, 
69 S.W. 370, 169 Mo. 301, 92 Am.S.R. 
641, 58 L.R.A. 436. . 


Tenn.—Farris v. Harrison, 8 Tenn. 
Civ.A. 74. 


Vt.—Mitchell v. Blanchard, 47 A. 98, 
72 Vt. 85. 


41. Gavin v. Curtin, 49 N.E. 523, 


134 N.E. 
87 S.W. 


123 N.Y.S. 


Robbins, 126 
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protect property in the custody of the court,*? or 
to recover damages,**® or to sell land and distribute 
the proceeds;** and, in a proper case, the court may 
modify an existing trust and appoint a trustee to 
execute the modified trust provisions as decreed by 


the court.*® 


Under authority to appoint a trustee for an in- 
competent party in a partition suit, the court may not 
appoint a trustee for his entire estate.*® 


[§ 383] e. Who Appointed—(1) In General. The 
appointment of a fit and proper person to be a new 
trustee is a matter largely within the discretion of 
It is not, however, an arbitrary dis- 
cretion, but is subject to well known and clearly 


the court.47 


171 I. 640, 40 L.R-A.° 776; Mitchell 
v. Blanchard, 47 A. 98, 72 Vt. 85 (un- 
der St. § 2613). 


42. U.S. Casualty Co. v. Kacer, 69 
S.W. 370, 169 Mo. 301, 92 Am.S.R. 641, 
58 L.R.A. 4386. 


43. Boston v. Robbins, 126 Mass. 
384. 
[a] Susteined by different persons 


by laying cut of highway, under Gen. 
St. ce 43. Boston v. Robbins, 126 Mass. 
384. 


44. Noble v. Birnie, 65 A. 823, 105 
Md. 73. 


45. Cary v. Cary, 141 N.E. 156, 309 
Ill. 330. 
[a] Illustration.—On the death of 


a trustee, with power to convey the 
land to the cestui whose heirs take 
fee-simple title, the cestui’s petition 
and proof that he is a widower fifty- 
four years old in poor health, that the 
land and buildings are in unproduc- 
tive bad condition, in danger of be- 
coming encumbered and depreciated, 
and the interests of his heirs thereby 
lost, justifies a decree modifying the 
trust by appointing a new trustee 
with authority to sell. Cary v. Cary, 
141 N.E. 156, 309 Ill. 330. 


46. Richards v. Rote, 68 Pa. 248. 


47. Ill.—Steger v. Northen, 229 
IllApp. 529, 539 [quot Cyc]. 


Md. —Dodge v. Dodge, 71 A. 519, 109 
Md. 164, 130 Am.S.R. 503. 


Mass.—Appeal of Boynton, 131 N.E. 
333, 228 Mass. 574. 


N.J.—In re Shanley’s Estate, 127 A. 
87, 97 N.J.Eq. 166; In re Battin, 104 
A. 434, 89 N.J.Eqg. 144. 


N.Y.—In re Andrews’ Will, 253 N. 
Y.S. 590, 233 App:Div. 547 [aft 249 
N.Y:S: 743, 139 Mise. 654]; Powers 
v. Powers, 178 N.Y.S. 297, 189 App. 
Div. 112; Matter of Laing, 69 N.Y.S. 
214, 59 App.Div. 612 [aff 63 N.E. 1119, 
170 N.Y. 621]; In re Hayden’s Estate, 
253 N.Y.S. 641, 141 Misc. 644; Milbank 
vy. Crane, 25 How.Pr. 193. 


Pa.—Young’s Hstate, 
138. 


Tex.—Kent v. McDaniel, 
178 S.W. 1006. 


Wis.—Cole v. Watertown, 96 N.W. 
538, 119 Wis. 133. 

Eng.—In re Tempest, 
485. 

N.S.—Re Cronan, 31 N.S. 477. 


Ont.—Re Jones Trusts, 20 Ont.L. 
457, 15 Ont.W.R. 554. 


[a] Identity of trustees to be ap- 
pointed “is a matter of pure judicial 
discretion.” In re Battin, 104 A. 434, 
89 N.J.Eq. 144, 145. 


22 Pa.Dist. 


(Civ. App.) 


IWelay ate (Clay, 
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defined rules.*8 


le 
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In the selection of a trustee the 


court should consider all factors bearing on the mat- 
ter,*® such as the interests of the estate,°° and ot 
different classes of beneficiaries,®! the rights of the 
parties,®? the suitability of the proposed trustees,°* 


and the expressed preference of the beneficiaries and 


others interested 


[b] Nominations for appointment 
of a successor trustee are addressed 
to the surrogate’s sound discretion. 
In re Hayden’s Estate, 253 N.Y.S. 641, 
141 Mise. 644. 


[ec] Selection of banker instead 
of minor beneficiary’s mother and 
guardian, as trustee, is within the 
trial court’s discretion. Kent v. Mc- 
Daniel, (Tex.Civ.App.) 178 S.W. 1006. 


[d] Abuse of discretion not shown 
by appointment of: (1) Individual 
instead of trust company. Powers v. 
Powers, 178 N.Y.S. 297,.189 App.Div. 
112. (2) Person alleged to be in con- 
spiracy to defraud objectant, where 
no conspiracy was proved. Appeal of 
Boynton, 131 N.E. 333, 238 Mass. 574. 


48. I1l.—Steger v. Northen, 229 Ill. 
App. 529, 539 [quot Cyc]. 


Pa.-—In re McCaskey’s Estate, 143 
AS 209,293 Pa. 549%. 


Eng.—In re Tempest, 
485. 


N.S.—Re Cronan, 31 N.S. 477. 


Ont.—Re Jones Trusts, 20 Ont.L. 
457, 15 Ont.W.R. 554. 


[a] “The law wisely looks askance 
at uncontrollable discretion, and does 
not decide in favor of the existence 
thereof, unless no other conclusion is 
reasonably possible. It acts, and ever 
should act, so as to reduce the op- 
portunity for favoritism to a mini- 
mum.” In re McCaskey’s Estate, 143 
A. 209, 211, 293 Pa. 497. 


[b] Rules adopted by court in ap- 
pointing new trustees are: First, 
the court will have regard to the wish- 
es of the person by whom the trust 
has been created, if expressed in the 
instrument creating the ;trust;, 1on 
clearly to be collected from it; sec- 
ond, the court will not appoint a per- 
son to be a trustee with a view to 
the interests of some, and in opposi- 
tion to that of others of the cestuis 
que trust; third, the court will have 
regard to the question whether the 
appointment of a proposed person 
will promote or impede the execution 
of the trust. In re Tempest, L.R. 1 
Ch. 485. To same effect Steger v. 
Northen, 229 Ill.App. 529; .Re Jones 
Tristsss 20. Ont.1.7457, 15) Ontaweuk: 
554. 


49. See infra text and notes 50-54. 


50. In re McCaskey’s Estate, 143 
A’ 209,°293 Pa. 497. 


51. Patterson’s Hst., 8 Pa.Co. 236. 


52. In re McCaskey’s Estate, 143 
209, 293 Pa. 497. 


53. See infra §§ 385-387. 
54 See infra § 384. 


55.. In re Andrews’ Will, 253 N.Y. 
S. 590, 233 App.Div. 547. 


L.R, 1--Ch, 


A. 


+ but has power to appoint one 


other than the nominee named in the appleation.°°® 


Statutes conferring preferences in the matter of 
granting letters of administration®® have no applica- 
tion to appointment of trustees.°7 


[§ 384] (2) Preference of Parties Interested. In 
the selection of a trustee, the court will always give 
due weight to the wishes of those interested,** inelud- 


[a] Mlustration.—On petition for 
appointment: of named party as sub- 
stituted testamentary trustee, surro- 
gate was authorized to entertain pe- 
tition and name another. In re An- 
drews’ Will, 253 N.Y.S. 590, 233 App. 
Div. 547 [aff 249 N.Y.S. 743, 139 Misc. 
654]. 


56. See Executors and Administra- 
tors § 88. 


57. Whitehead v. Whitehead, 37 So. 
929, 142 Ala. 163. 


[a] Widow of testator not entitled 
to be preferred in appointment of suc- 
cessor trustee, as statutes which 
would give her preference in respect 
of granting letters of administration 
have no application to appointment of 
trustees. Whitehead v. Whitehead, 
3%. So. 929, 142°) Ala. 162. 


58. s v. Worthen, 229 I11. 
App. 529, 539 [quot Cyc]. 


Md.—Dodge v. Dodge, 71 A. 519, 
109 Md. 164, 130 Am.S.R. 503; Thorn- 
burg v. Macauley, 2 Md.Ch. 425. 


Mass.—Taylor vy. Boston Safe De- 
posit & Trust Co., 159 N.E. 618, 262 
Mass. 287. 


N.Y.—Quackenboss v. Southwick, 
41 N.Y. 117; In re Morgan, 63 Barb. 
621 [aff 66 N.Y. 618, and aff 78 N.E. 
869, 186 N.Y. 202]; In re Eggsware’s 
Estate, 206 N.Y.S. 24, 123 Misc. 548. 


Pa.—In re McCaskey’s Estate, 143 
A. 209, 293 Pa. 497; In re Lafferty, 
48 A. 301, 198 Pa. 433; In re Alburger, 
23 Pa.Dist. 948; David’s Hst., 22 Pa. 
Dist. 19, 40 Pa.Co. 455; Patterson’s 
Hstate, 3 Pa.Co. 236. 


Eng.—In re Tempest, 
485. 


N.S.—Re Cronan, 31 N.S. 477. 


Ont.—Re Jones Trusts, 20 Ont.L. 
457, 15 Ont.W.R. 554. 


[a] In determining whether to ap- 
point particular corporation as trus- 
tee, in accordance with the provisions 
of the will, the interest of all parties 
concerned must be considered. Tay- 
lor v. Boston Safe Deposit & Trust 
Co., 159 N.E. 618, 262°Mass. 287. 


LR. pias Gs 


[b] It is wise practice for the 
court, when appointing substituted 
trustees, to select them from the 


nominees of the parties in interest, 
unless those proposed were not prop- 
er persons to be intrusted with the 
eare of the estate. In re McCaskey’s 
Estate, 143 A. 209, 293 Pa. 497. 


{c] In creditors’ bills, the recom- 
mendation of a majority in amount, 
of creditors, is seldom disregarded. 
Thornburg v. Macauley, 2 Md.Ch. 425. 


[d] Court does not regard only 
wishes of majority, however large; 
it is the interests of the whole fund, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing the creator of the trust®® and the beneficiaries,°° 
but is not bound to appoint a nominee of the par- 
ties,®1 and will not be controlled by the wishes of 
any parties as against considerations of fitness of 
Where beneficiaries fail to 
the court should appoint a disinterested person, not 


the trustee.®2 


nominated by any of the parties.°* 
Wishes of other trustees. 


lent.®® 


and of all parties concerned, that is 
looked to. Re Cronan, 31 N.S. 477. 


59. Teater v. Salander, 136 N.E. 
873, 305 Ill. 17; Steger v. Northen, 
229 Tll.App. 529; Taylor vy. Boston 
Safe Deposit & Trust Co., 159 N.E. 
618, 262 Mass. 287; In re Tempest, L. 
R. 1 Ch. 485; Re Jones Trusts, 20 Ont. 
L. 457, 15 Ont.W.R. 554. 


[a] Although not person court 
would have selected in the first in- 
stance, the testator’s desire for the 
appointment of a particular person as 
trustee will be observed. Teater v. 
Salander, 136 N.E. 873, 305 Ill. 17. 


[b] Opposition of settlor of trust 
is factor against selection of a new 
trustee to whom he objects. Re 
Jones Trusts, 20 Ont.L. 457, 15 Ont. 
W.R. 554. 


{[c] Wishes of testator should be 
regarded in selection of successor 
trustee. Steger v. Northen, 229 Ill. 
App. 529. 


[d] Where testator has expressed 
preference for selection of particular 
company as successor or substitute 
trustee, and there is no valid objec- 
tion to its appointment, the court 
properly appoints such company as 
new trustee. Taylor v. Boston Safe 
Deposit & Trust Co., 159 N.E. 618, 262 
Mass. 287. 


60. In re Gunther, 188 N.Y.S. 615, 
197 App.Div. 28; In re McCaskey’s 
Estate, 143 A. 209, 293 Pa. 497; In re 
Lafferty, 48 A. 301, 198 Pa. 433. 


[a] “All the parties in interest, 
present and prospective, are entitled 
to suggest the names of those whom 
they prefer for trustees, and there- 
from the court should select, if of 
opinion they are thoroughly fit, a suf- 
ficient number who are not unfriend- 
ly to the life tenants, and yet will not 
permit anything to interfere with 
their duty to preserve the principal 
intact for the benefit of the remain- 
dermen.” In re McCaskey’s Estate, 
143 A. 209, 293. Pa. 497, 505. 


[b] Objection of beneficiaries.— 
The court should not, in the exercise 
of its best judgment and discretion, 
appoint a trustee who, for apparent 
valid reasons, is objectionable to a 
number of the cestuis que trust. In 
re Lafferty, 48 A. 301, 198 Pa. 433. 


[c] Trust company preferred by life 
tenant will be appointed as against a 
different company preferred by con- 
tingent remaindermen. Young’s Es- 
tate, 22 Pa.Dist. 138. : 


61. Andrews v. Snyder, 223 I1l.App. 
335; In re Eggsware’s Estate, 206 N. 
Y.S. 24, 123 Misc. 548. 


[a] Mlustration—Although the 
surrogate, in appointing a successor 
trustee under Surrogate’s Ct. Act § 
168, may, and usually does, consider 


Where statute requires 
a new cotrustee to be appointed with the consent of 
the continuing trustee, the nominee desired by the 
continuing trustee will be preferred as against one 
to whom he is opposed,** and his wishes should be 
consulted irrespective of statute.°> Recommendation 
of prior trustees will be disregarded where fraudu- 
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agree, 


ment.®® 


although, where 


, 


the wishes of the parties, the person 
to be appointed is within the surro- 
gate’s discretion, and he is not bound 
to appoint the petitioner. In re Eggs- 
ae Estate, 206 N.Y.S. 24, 123 Misc. 


62. Steger v. Northen, 229 I1l.App. 
529, 539 [quot Cyc]; In re Morgan, 
63 Barb. 621 [aff 66 N.Y. 618, and aff 
78 N.E. 869, 186 N.Y. 202]; Steven- 
son’s Appeal, 68 Pa. 101; Young’s Es- 
tate, 22 Pa.Dist. 138; Adams’ Hst., 14 
Pa.Dist. 127; Douglas vy. Bolan, [1900] 
2-Ch. 749. 


[a] Minority nominee selected as 
more suitable than majority choice. 
Adams’ Estate, 14 Pa.Dist. 127. 


[b] Refusal to accept beneficiary’s 
suggestion as to a new trustee may 
be proper. Matter of Pitney, 99 N.Y. 
S. 588, 118 App.Div. 845 [mod 78 N. 
I. 1110, 186 N.Y. 540]. 


{[c] Unfitness not shown by fact 
that trust company desired as trus- 
tee by life tenant was also trustee of 
another and distinct trust for her 
benefit. Young’s Est., 22 Pa.Dist. 
138. 


63. Steger v. Northen, 229 Ill.App. 
529, 539-540 [quot Cyc]; Patterson’s 
Estate, 8 Pa.Co. 236; Gaul’s Estate, 
12 Phila. (Pa.) 13; Re Jones Trusts, 
20 Ont.L. 457, 15 Ont.W.R. 554. 


64. Slingluff’s Est., 14 Pa.Dist.&Co. 
465. 

65. Slingluff’s Estate, supra. 

66. Andrews v. Snyder, 223 Ill.App. 
335. 

67. Petition of Worcester County 


Nat. Bank of Worcester, 162 N.B. 217, 
263 Mass. 444 [mod in other respects 
49 S.Ct. 368, 279 U.S. 347, 73 L.Ed. 733, 
61 A.L.R. 987]; Rockwell v. Dow, 154 
A: 229, 85 N.Hi 58. 


“Tt is the duty of a court under our 
jurisdiction, before appointing an ex- 
ecutor, administrator, trustee or other 
fiduciary, to inquire carefully as to 
his character, integrity, soundness of 
judgment and general capacity, and 
to make the appointment only after a 
favorable finding on these points.” 
Petition of Worcester County Nat. 
Bank of Worcester, supra. 


68. Petition of Worcester County 
Nat. Bank of Worcester, supra. 


[a] “Duty of inquiry is just as 
imperative with respect to a trust 
company or national bank as with re- 
spect to an individual.” Petition of 
Worcester County Nat. Bank of Wor- 
cester, 162 N.E. 217, 263 Mass. 444 
[mod in other respects 49 S.Ct. 368, 
279 U.S. 347, 73 Lid. 733, 61 A.L.R. 
987]. 


69. Rockwell v. Dow, 154 A. 229, 
85 N.H. 58. 


“In making the appointment it is 
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[§ 385] (3) Suitability of Proposed Trustee—(a) 
In General. Before appointing a proposed trusted 
the court should inquire into his fitness,°? and this 
is true whether the proposed trustee is an individual 
or a corporation,®® and whether the proposed trus- 
tee was or was not designated by the trust instrn- 
In selecting as between two or more suit- 
able nominees, the court will give preference to the 
more suitable of those proposed.‘ 


Corporation should not be appointed trustee where 
its chief officer has shown himself unfit,‘ nor where 
an individual would be preferable because of the per- 
sonal attention which he ean give the trust,’ and 
the lesser cost of administration by an individual,"* 


the parties in interest assent, ap- 


the duty of the judge of prvbate to 
pass upon the fitness of the proposed 
trustees, as well when they are nom- 
inated in the will as when they are 
not.” Rockwell v. Dow, supra. 


70. In re Hayden’s Estate, 253 N. 
Y.S. 641, 141 Misc. 644. 


[a] Younger and more experienced. 
—Proof that nominee as_ successor 
trustee residing in New York was 
a younger man, more familiar with 
details of trusts, than Ohio nominee, 
required his appointment, under Sur- 
rogate’s Court Act § 168. In re Hay- 
oo. Estate, 253 N.Y.S. 641, 141 Misc. 


71. Inre McCaskey’s Estate, 143 A. 
209, 293 Pa. 497. 


[a] TIllustration.—Appointment of 
bank as substitute trustee on resigna- 
tion of chief executive officer for ap- 
parent or actual negligence was im- 
proper. In re McCaskey’s Estate, 293 
Pa. 497, 143 A. 209. 


72. Adams’ Estate, 14 Pa.Dist. 127. 


fa] Although majority in interest 
preferred trust company, the court 
will appoint an individual desired by 
the minority where it appears that 
the property is of a character that 
requires personal attention to be made 
productive, and that the individual 
is a reputable member of the bar, ex- 
perienced in the management of such 
property, as a corporate trustee while 
having the advantages of security, re- 
sponsibility, and safety as a care- 
taker of the assets of an estate, cannot 
bestow the same oversight and atten- 
tion upon a trust composed of houses, 
renting for small amounts, and re- 
quiring the utmost vigilance to pre- 
vent loss of rents through irrespon- 
sible and migratory tenants as can 
be exercised by an experienced and 
painstaking individual, the corpora- 
tion committing these duties to an 
employee who may have the same du- 
ties to perform respecting many other 
estates, and who for lack of time may 
be forced to employ an assistant for 
the handling of various details, Ad- 
ams’ Estate, 14 Pa.Dist. 127. 


73. Adams’ Estate, supra. 


fa] Small estate—Where entire 
trust estate consisted of two rented 
dwelling houses, which required care 
and responsibility in connection with 
collecting rents, making repairs, etc., 
in selecting an individual in prefer- 
ence to a corporate trustee, the court 
said: ‘The corporation is, of course, 
entitled to compensation for this care 
and responsibility, and the agent em- 
ployed by it must also be compen- 
sated for his services, imposing upon 
the estate a double charge and ex- 
pense, which will not be allowed an 
individual trustee, save in exceptional 
cases. Thus, upon the score of econ- 
omy, the expediency of the appoint- 
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pointment of a trust company is proper.74 
Feme sole has been held suitable to be appointed 


as a cotrustee.7°® 


Improvidence of a proposed trustee designated by 
a testator™® will not. preclude his appointment by the 
court if the estate is adequately protected against 


losss0@ 


One likely to be controlled by 
should not be appointed.*® 


ment of a corporation as a trustee 
in such a case may well be doubt- 
ed; and this, we think, is not to 
be overlooked in a case like the 
present, where it is shown the gross 
income from the real estate will not 
exceed $1020 per annum.’ Adams’ 
Estate, 14 Pa.Dist. 127. 


74. In re Battin, 104 A. 434, 89 N. 
J.Eq. 144; In re Gunther, 188 N.Y.S. 
615, 197 App.Div. 28. 


[a] MTlustrations.—(1) On applica- 
tion of trustees for appointment in 
place of one deceased, Survivors ex- 
pressing desire to resign, the chan- 
eery court will appoint a trust com- 
pany, where the parties in interest 
assent, it has proved difficult to get 
responsible persons, satisfactory to 
all, to accept, expense of surety bonds 
will be avoided, the beneficiaries have 
increased in number, so that there 
are many to deal with, and the ex- 
pense and trouble of probable further 
application for appointment of in- 
dividual trustees is avoidable by ap- 
pointment of a trust company which 
should naturally live as long as the 
trust. Inre Battin, 104 A. 434, 89 N.J. 
Eq. 144. (2) Where the sole beneficia- 
ry of atrust, as well as the remainder- 
man, on death of the trustee, made 
application for the appointment of a 
trust company as agent to avoid sub- 
sequent changes, it was improper 
for the supreme court, contrary to the 
wishes of all of the parties in inter- 
est, to appoint an individual agent 
pursuant to the power given by Per- 
sonal Prop. L. § 20, and Real Prop. 
L. § 111, where there had been con- 
siderable previous expense in chang- 
ing trustees, and the expense of pro- 
curing the bond necessary for an in- 
dividual trustee would greatly re- 
duce the income of the beneficiary. 
In re Gunther, 188 N.Y.S. 615, 197 
App.Div. 28. 


75. In re Berkley, L.R. 9 Ch. 720; 
In re Campbell, 31 Beav. 176, 54 Re- 
print 1105; In re Dickinson, [1902] W. 
N. 104. But see Brook v. Brook, 1 
Beav. 531, 17 Eng.Ch. 531, 48 Reprint 
1046 (where the court declined mak- 
jing an order allowing a feme sole to 
propose herself to be trustee, on the 
ground that, on her marriage, her hus- 
band might interfere with the trust). 


[a] Capable middle-aged spinster, 
used to business, may be appointed a 
substitute or successor cotrustee. In 
re Dickinson, [1902] W.N. 104. 


[b] Unmarried woman of educa- 
ticn and position, and having inde- 
pendent means, may_be appointed a 
cotrustee of a will. Inre Berkley, L. 
R. 9 Ch. 720; In re Campbell, 31 Beav. 
176, 54 Reprint 1105. 


76. Preference given to nominees 
of creator of trust see supra § 384. 


77. Teater v. Salander, 136 N.E. 
Sis805b) LUE Wi, 


[a] Bond.—Where will named ex- 
ecutor as the trustee, the court’s ap- 
pointment of the executor as such 
trustee, with ten thousand dollar 
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[$§ 385-386 | 


[§ 386] (b) Interest, Relationship, and Ill Feel- 
While interest does not disqualify one from 
being trustee,’® as a general rule, interested per- 


sons should not be appointed,®® unless other per- 


office.§? 


trustee.®? 


another trustee 


sons cannot be found who are willing to accept the 
But an indirect or inconsequential interest 
does not militate against appointment of a proposed 


Relatives of beneficiaries by blood or marriage will 


not ordinarily be appointed,®? although they are not 


bond, was held not error, although the 
executor had been directed by the will 
to sell testator’s land, and for more 
than two years had failed to do so, as 
against contention that his failure 
to sell the land and his action in rent- 
ing it at an improvidently low figure 
showed that he was not a competent 
person to act as trustee, since the 
bond protected the heirs against any 
improvidence on his part in the ad- 
ministration of the trust. Teater v. 
Salander, 136 N.E. 873, 305 Ill. 17. 


78. lLafferty’s Est., 9 Pa.Dist. 385. 


[a] Son of existing trustee should 
not be appointed cotrustee where it 
appears that the creator of the trust 
desired independence of judgment on 
on the part of each trustee, and the 
son and salaried employee of an ex- 
isting trustee would presumably be 
Subject to his father’s influence and 
therefore would not act independ- 
ony Lafferty’s Estate, 9 Pa.Dist. 

79. See supra § 335. 


80. I1l.—Steger v. Northen, 229 Ill. 
App. 529, 540 [quot Cyc]. 


Iowa.—Waller v. Hosford, 132 N.W. 
oy [overr 130 N.W. 1093, 152 Iowa 


Miss.—Ligon v. Foster, 63 Miss. 241. 


Be v. Moore, 25 N.J.Eq. 


N.Y.—Woodbridge v. Bockes, 63 N. 
E. 362, 170 N.Y. 596; In re Snyder’s 
Will, 1386 N.Y.S. 670. 


Pa.—Thomas’s Est., 23 Pa.Dist. 623. 
Eng.—In re Paine, 28 Ch.D. 725. 
N.S.—Re Cronan, 31 N.S. 477. 


[a] Attorney for cestui.— Where 
trustees were removed and new trus- 
tees appointed who might be required 
to institute proceedings for the pro- 
tection of the estate, it was improper 
to appoint an attorney for one of 
the cestuis que trust, who was also 
attorney for one of the defendants in 
the action, as one of the new trustees. 
Waller vy. Hosford, 132 N.W. 426 
[overr 130 N.W. 1093, 152 Iowa 176]. 


[b] Interest in corpus.—Refusal 
of appointment of trustee was justi- 
fied on ground of trustee’s interest in 
the corpus. Steger v. Northen, 229 
Tll.App. 529. 


[c] Possible conflict.—The general 
guardian of a minor who is one of the 
beneficiaries under a_ testamentary 
trust should not be appointed trustee 
on, renunciation by the trustee named 
in the will, where, under the peculiar 
nature of the will, her appointment 
would place her in a position where 
her interest and duty might conflict. 
In re Snyder’s Will, 136 N.Y.S. 670. 


[d] Solicitor of existing trustee.— 
(1) According to the ordinary prac- 
tice, the court would not appoint as 
trustee the solicitor of the existing 
trustee (In re Norris, 27 Ch.D. 333), 
(2) and the court would certainly not 
appoint as a cotrustee with that so- 


licitor his partner, whether he was his 
son or some other person (In re Nor- 
ris, supra). And see infra note 82 


{e] Where individuel is intimately 
connected with person entitled to in- 
come of the trust during his life, it 
would be improper, against the objec- 
tion of those interested, to appoint 
him the trustee or the one to execute 
the trust vested in the court. Matter 
of Welch, 46 N.Y.S. 689, 20 App.Div. 
412 [aff 49 N.E. 1105, 154 N.Y. 774]. 


81. Steger v. Northen, 229 I11].App. 
529, 540 {quot Cyc]; Kenderdine’s 
Estate, 12 Wkly.N.C. (Pa.) 423; Ex p. 
Clutton; 1 Ted ur.) 988; In re iCustis; 5 
Ir.Eq. 429. 


[a] Where trusts are onerous, and 
other persons cannot be found to un- 
dexrtake them, the court will appoint 
one of the cestuis que trust to be trus- 


tee. Kenderdine’s Hstate, 12 Wkly.N. 
G.s (Pa.) 4235" Ex =p. Clutton, 17 Juri 
988; Re Lightbody, 52 L.T.Rep.N.S. 


40; Re Clissoldi, 10 L.T.Rep.N.S. 642; 
Ex p. Conybeare, 1 Wkly.Rep. 458. 


@2. Gaskill v. Green, 25 N.E. 969, 
152 Mass. 526; In re Shanley’s Es- 
tate, 127 A. 87, 97 N.J.Eq. 166; In re 
Hayden’s Estate, 253 N.Y.S. 641, 141 
Misc. 644; Re Cronan, 31 N.S. 477. 


[a] Appointment as trustee of 
trust company owning securities of 
same kind as composed trust estate 
is not improper, but rather an assur- 
ance of careful management. In re 
Shanley’s Estate, 127 A. 87, 97 N.J. 
Eq. 166. 


{b] Surviving trustee’s attorney.— 
That nominee as successor trustee 
was personal attorney of survivng 
trustee who had active interest in 
proper administration of trusts was 
held not to bar his appointment un- 
der Surrogate’s Court Act § 168. In 
re Hayden’s Estate, 253 N.Y.S. 641, 


141 Mise. 644. And see supra note 
80 [d]. 
[e] Disqualifying interest not 


shown.—That an applicant for ap- 
pointment as trustee under a will and 
his counsel made little or no effort to 
ascertain how they might reach an 
interested party with direct notice of 
the petition, and, from the history of 
the case, regarded him as a litigious 
and troublesome person and had rea- 
son to believe that, if notified of the 
petition, he would oppose it, and there- 
fore limited the terms of the citation 
to the terms of the order of court pro- 
viding for publication in a specified 
paper, is insufficient to show that ap- 
plicant was unsuitable or so interest- 
ed as to disqualify him. Appeal of 
Boynton, 131 N.E. 333, 238 Mass. 574. 


83. Pa.—Young’s Est., 22 Pa.Dist. 
138, 139. ; 
Ge Daan v. Lanford, 30 S.C.Eq. 


Eng.—Wilding v. Bolder, 21 Beav. 
222, 52 Reprint 845, 


N.S.—Re Cronan, 31 N.S. 477. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 386-390] 


absolutely disqualified,’* and may be appointed where 
there is difficulty in finding any other suitable person 
to accept the office.®® 


Existence of ill feeling between a proposed trus- 
tee and others interested in the trust militates 
against his appointment.*® 


[§ 387] (c) Residence. It is the better practice 
to select a resident as trustee,’? although there are 
circumstances which will justify a departure from 
the rule.®§ 


[§ 388] (4) Necessity of New Trustee’s Con- 
sent.°° It has been held that when it becomes neces- 
sary to appoint a new trustee his consent to the new 
appointment must be obtained.®® Such consent is 
sufficiently shown by letter,®?t but not by the ap- 
pearance of counsel,®? nor by the affidavit of a 
third party.®? 


[§ 389] f. Separate Sets of Trustees. On an ap- 
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tees will be appointed to take charge of different por- 
tions of the trust estate, if for any reason it is nec- 
essary or desirable that this should be done.®* So 
the court will, where it is expedient to do so, ap- 
point a separate set of trustees for a part of the 
trust property held on separate and distinct trusts,?® 
and, subject to statutory regulations,®® the court 
has power to allow trustees to retire from trusts 
of a part of the trust property, held on trusts dis- 
tinct from those affecting the remainder, and to 
appoint a separate set of trustees of such part.®? 
But, where a single trust is created, fhe court will 
not appoint different trustees for different parts of 
the trust fund.°’ 


[§ 390] g. Proceedings®®—(1) Jurisdiction and 
Venue. The jurisdiction to appoint trustees is per- 
sonal and depends on the domicile of the interested 
persons at the time of the application rather than 
on their domicile when the trust was created! or on 
the location of the trust property,” although a court 


pointment by the court of new trustees, several trus- 


Ont.—Re Jones Trusts, 20 Ont.L. 


457, 15 Ont.W.R. 554. 


“Tt has been the policy of this court 
—and a policy founded upon experi- 
ence and based upon sound judgment 
—not to appoint a husband as trustee 
for his wife or a father as guardian of 
the estate of his child. Husbands and 
fathers too often feel that the inter- 
ests of their wives and children are 
identical with their own and as a re- 
sult the wives and children are apt 
to suffer unnecessarily in the event 
that misfortune overtakes the hus- 


band or father.” Young’s Estate, 
supra. 
{a] Husband of beneficiary.—It 


has been held that in the case of a 
trust for a married woman having for 
its principal object freedom from con- 
trol by the husband, the husband will 
never be appointed trustee for her. 
Dean v. Lanford, 30 S.C.Eq. 423; Ex 
p. Hunter, 18 S.C.Eq. 293. 


84. Wilding v. Bolder, 21 Beav. 222, 
pop riennint 845; Re Cronan, 31 N.S. 
477. 


85. Re Hattatt, 21 L.T.Rep.N.S. 
(ote ne he. Berkley, dssk.29) Ch. %205. 
In re Parrott, 30 Wkly.Rep. 97. 


[a] Husband of beneficiary may be 
appointed trustee where, it is impos- 
sible to get another person, although 
ho will be required to reundertake to 
apply for the appointment of an addi- 
tional trustee if he ever becomes sole 
trustee. Re Hattatt, 21 L.T.Rep.N.S. 
781; In re Parrott, 30 Wkly.Rep. 97. 


86. Beckwith’s Hstate v. Cooper, 
258 Ill.App. 411, 416. 


“As a general rule, where an ap- 
pointinent of a particular person will 
engender ill feeling between trustees, 
or between trustees and cestui que 
trustents, so as to prevent beneficial 
co-operation in the administration of 
the trust, the appointment of that per- 
son should not be made.’”’ Beckwith’s 
Estate v. Cooper, supra. 


Hostility as ground for removal 
see infra §§ 451-453. 


87. Dodge v. Dodge, 71 A. 519, 109 
Md. 164, 130 Am.S.R. 503; Re Jones 
Trusts, 20 Ont.L. 457, 15 Ont.W.R. 554. 


88. Dodge v. Dodge, 71 A. 519, 109 
Md. 164, 136 Am.S.R. 503; Ex p. Tun- 
no, 8 S.C.Eq. 395; In re Freeman, 37 


‘Ch.D. 148. 


fa] Where all cestuis que trust 
are resident out of jurisdiction, the 


court will appoint new trustees resi- 


dent out of the jurisdiction. In re 
Freeman, 37 Ch.D. 148; In re Liddiard, 
14 Ch.D. 310; Re Cunard, 48 L.J.Ch. 
192; Re Austen, 38 L.T.Rep.N.S. 601. 
But see In re Guibert, 16 Jur. 852; In 
re Long, 38 L.J.Ch. 125 (Cin both of 
which cases appointment of foreign 
residents as trustees was refused). 


89. Acceptance and disclaimer gen- 
erally see supra §§ 76, 77. 


90. Re Garty, 10 L.T.Rep.N.S. 331. 


[a] Verification of consent.—(1) 
Where a new trustee is appointed in 
chancery as well as in lunacy, his 
signature to his consent to act may be 
verified in the manner provided by 
Ord. XXXVIII, rule 19a, and need not 
be verified by affidavit according to 
the old practice. In re Hume, 35 Ch. 
D. 457; Re Hume, 55 L.T.Rep.N.S. 
(2) It is otherwise when the 
order is made in lunacy only. In re 
Wilson, 31 Ch.D. 522. 


91. In re Battersby, 16 Jur. 900; 
In re Draper, 2 Wkly.Rep. 440; Re 
Parke, 1 Wkly.Rep. 477. 


92. In re Draper, 2 Wkly.Rep. 440. 
Contra Re Parke, 1 Wkly.Rep. 477. 


93. Re Parke, supra. 
94. Parker v. Moore, 25 N.J.Eq. 
228, 241. 


“The difficulty of obtaining a trus- 
tee or trustees who can give proper 
security for the whole of an estate 
so large as this, will probably make 
it necessary, and indeed, on some ac- 
counts, it will perhaps be desirable, 
that several trustees should be ap- 
pointed to take charge of different 
portions of the estate.” Parker v. 
Moore, supra. 


95. Mass.—Carruth v. Carruth, 19 
N.E. 369, 148 Mass. 431. 


Mich.—In re Erdmann’s Estate, 146 
N.W. 400, 179 Mich. 567. 


N.Y.—Craig v. Craig, 3 Barb.Ch. 76. 
Pa.—David’s Est., 21 Pa.Dist. 257. 


Eng.—In re Hetherington, 34 Ch.D. 
2013 .\IntrevAstonjIaR. 25 Ir:096is Re 
Grange, 44 L.T.Rep.N.S. 469; Re Den- 
nis, 10 L.T.Rep.N.S. 688. 


[a] Not abuse of discretion to ap- 
point separate trustee for fund dis- 
tinct from other trusts of testator. 
In re Erdman’s Estate, 146 N.W. 400, 
179 Mich. 567. 


[b] Where beneficiaries cannot 
agree on selection of trustee, and, 
where the trust estate is divisible, the 


court will appoint separate trustees 
for the divisible parts on proper ap- 


plication by the oeneficiaries. Da- 
vid’s Estate, 21 Pa.Dist. 257. 
$6. See statutory provisions; and 


case infra this note. 


[a] In England, Conveyancing Act 
(1882) § 5 subs 1 authorizes the ap- 
pointment of a separate set of trus- 
tees for a part of the trust property 
held on distinct trusts only when an 
appointment is being made of new 
trustees of the whole property. It 
contemplates a retirement of the old 
trustees, and does not enable the ex- 
isting trustees of the whole property 
to retire from the trusts only as toa 
part by means of an appointment of 
new trustees of that part. Savile v. 
Couper, 36 Ch.D. 520. 


97. (Carruth>-v. Carruth, 19 Nee. 
369, 148 Mass. 431; Craig v. Craig, 
3} Barb:Chie .CNEY2) S76se A Matter fof 
Wadsworth, 2 Barb.Ch. (N.Y.) 381; 
In re Moss, 37 Ch.D. 513; Re Cunard, 
48 L.J.Ch. 192. } 


98. Matter of Wadsworth, 2 Barb. 
Ch. (N.Y.) 381; Bennett v. Burgis, 5 
age 295, 26 Eng.Ch..295, 67 Reprint 
925. 


[a] TIllustration.—Where a single 
trust is created, it is not competent 
for the court of chancery to remove 
One of the trustees from a part of the 
trust, and to appoint another in his 
place, to act with the cotrustees in 


part only. Matter of Wadsworth, 2 
BarbiChi@gNey. eset: 
99. Power and jurisdiction of 


courts as to appointment of trustees 
generally see supra §§ 372-874. , 


1. Gleitsmann v. Gleitsmann, 60 
AD DAD oly) WOsiNe Yast OUNe 


[a] In Massachusetts, under Gen. 
L. c 215 § 8, “the jurisdiction of the 
Probate Court of Suffolk county .. . 
depends upon the residence in that 
county of a party interested in the 
trust. It is not necessary that the 
party residing in Suffolk county be 
the petitioner.” James v. James, 156 
N.E. 745, 260 Mass. 19. 


2. Smith v. Davis, 27 P. 26, 90 Cal. 
26,253 Am. S.R.), 925; ({Curtisw v. “Smith, 
60 Barb. (N.Y.) 9; Cone v. Cone, 39 
S.E. 748, 61 S.C. 512. 


[a] Proceeding for appointment of 
trustea is not action for recovery of 
real property or an interest therein, 
and need not be brought in the county 
where the land lies. Cone v. Cone, 39 
“S.H.. 748, 61 S.C. 512. 
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in the state? or county* where the trust property is 
located has jurisdiction to appoint a substitute or 
The court of original jurisdiction 
retains power to appoint a trustee in place of one 
who has left the state and died a nonresident.° 
Where the trustees and beneficiaries reside in differ- 
ent jurisdictions, the beneficiaries may be authorized 
to have a trustee appointed in the jurisdiction of 
their residence, and the courts of the original trus- 
tee’s residence may direct him to transfer the prop- 
erty to the new trustee,® although, where the cre- 
ator of a trust has indicated his desire that it should 
be administered in the state of his residence, the 
court of a different state may not appoint a suc- 


successor trustee. 


8. Steele v. Graves, 127 S.E. 465, 
160 Ga. 120. 
[a] Where trust estate, created 


under foreigu will, is in Georgia with- 
out trustee to manage it, equity court 
can appoint a trustee on application 
of all the beneficiaries who are sui 
juris, to which application minor ben- 
eficiaries are made parties and repre- 
sented by guardian ad litem. Steele 
v. Graves, 127 S.E. 465, 160 Ga. 120. 


4,  Bredell) v. Kerr, £47 S.W. 105, 
242 Mo. 317. 


5. Curtis v. Smith, 60 Barb. (N. 
Yee 9s 


[a] TIliustration.—Where  cestui 
que trust is an infant residing in the 
jurisdiction, and where the trustee 
was a resident of the state when ap- 
pointed, but later became a resident 
of another state and took the trust 
fund with him to such other state, 
where he died, the court of the state 
of original jurisdiction retains power 
to appoint a new trustee. Curtis v. 
Smith, 60 Barb. (N.Y.) 9. 


6. Hewitt’s Appeal, 20 A. 453, 58 
Conn. 223 (by virtue of Gen. St. § 497); 
Linton v. Shaw, 22 S.E. 693, 95 Ga. 
683. 


[a] In Pennsylvania, under the Fi- 
duciaries Act (1) the court is empow- 
ered on petition of all interested in 
the trust to direct transfer of the 
trust estate when all such persons 
have removed to another state or ter- 
ritory. Dixon’s Hstate, 30 Pa.Dist. 
463. (2) But, under such act, the 
court is not authorized to direct trans- 
fer where all parties are not before 
it (Dixon’s Wstate, supra), (3) nor 
where the parties removed from the 
state before inception of the trust 
(Dixon’s Estate, supra), (4) and, in 
any event, the matter is discretionary 
with the court, and no such order 
will be made if it was clearly the in- 
tent of the creator of the trust that it 
should be administered in Pennsyl- 
vania, even though the beneficiaries 
resided elsewhere (Dixon’s Estate, 
supra). 


7. Beckwith’s Estate v. Cooper, 258 
Ill.App. 411. 


8. Sanders v. Hinton, 156 S.E. 812, 
171 Ga. 702; Thiebaud v. Dufour, 54 
Ind. 320; Bradstreet v. Butterfield, 
129 Mass. 339; Colson v. Pelgram, 256 
N.Y.S. 640, 235 App.Div. 137 [rev on 
other grounds 182 N.H. 19, 259 N.Y. 
370]. 


[a] Ilustration.—Petition for ap- 
pointment of a new trustee was prop- 
erly brought in the county of the resi- 
dence of the testatrix and where the 
trust estate was located, and did not 
have to be brought in the county of 
the residence of nonconsenting bene- 
ficiaries, as they were not defendants 
against whom substantial relief was 


For later cases, developments and changes in the law see Annotations, same title and section number. 


cessor trustee.” 


sought within the meaning of consti- 
tutional and statutory provisions re- 
quiring a suit in equity to be brought 
in the county of residence of defend- 
ant against whom substantial relief is 
prayed. Sanders y. Hinton, 156 S.E. 
812, 171 Ga. 702. 


9. Bradstreet v. Butterfield, 
Mass. 339. 


10. Jones vy. Jones, 30 N.Y.S. 177, 
8 Mise. 660. 


11. See statutory provisions; 
cases infra this note. 


[a] In Delaware application to 
chancellor for trustee to administer 
life interests in personalty under will 
must be by petition, and not by mere 
bill for instructions, under Rev. Code 
(1915) § 3357. Equitable Trust Co. 
v. Pennetto, 142 A. 827, 16 Del.Ch. 218. 


[b] In Georgia (1) code provisions 
for appointment of a new trustee on 
notice directed by the court in sum- 
mary manner, have been held valid. 
Sanders v. Hinton, 156 S.E. 812, 171 
Ga. 702. (2) Trustees may be ap- 
pointed on petition ‘‘where all parties 
are represented and consenting, and 
where there is no question of fact in 
dispute.” Mitchell v. Pitner, 15 Ga. 
319. (3) In view of Civ. Code (1910) 
§§ 3744, 5436, judge of superior court 
has power, either in term or at cham- 
bers, on petition of beneficiaries who 
have arrived at years of discretion 
and on proper notice to trustee if 
there is one residing in the state, to 
appoint trustees and to do so with- 
out a plenary suit in equity. Steele 
v. Graves, 127 S.E. 465, 160 Ga. 120. 


[c] In New Jersey an order ap- 
pointing a substituted trustee for 
property of children of divorced par- 
ties cannot be made on cross petition, 
after petition for increased alimony, 
where the trust was not part of the 
subject matter of proceeding, and 
children were necessary parties, as 
beneficiaries, to cause involving trust 
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and 


estate. Carey v. Carey, 131 A. 103, 
4 N.J.Misc. 1. 
[d] In New York (1) the supreme 


court may confer all the powers of an 
original, on a substituted, trustee, and 
may exercise such jurisdiction as well 
in an action instituted for that pur- 
pose as on petition. Leggett v. Hun- 
ter, 19 N.Y. 445 [aff 25 Barb. 81]. (2) 
A supreme court action is proper to 
determine a testamentary trustee’s 
power to appoint a successor and the 
propriety of having the surrogate’s 
court continue to administer the es- 
tate. Colson v. Pelgram, 238 N.Y.S. 
398, 185 Misc. 833. °(3) Successor to 
deceased testamentary trustee can be 
appointed in proceeding commenced 
by petition. Colson v. Pelgram, 182 
IN: Hin 9; 25 9IN: Wend 705 = 


The court of a county in which a 


will has been probated is the proper court to ap- 
point a trustee of a trust created by the will,* but 
this is only a rule of convenience and a decree of 
another court is not void;° 
state where the parties are domiciled may act, al- 
though the will was probated in another state.*° 


[§ 391] (2) Nature of Proceeding. The nature of 
proceedings proper to employ for appointment of 
trustees is dependent on local practice and statutory 
provisions,!! and, where not otherwise provided by 
statute, it would seem that jurisdiction to appoint 
trustees may be invoked either by bill or petition.** 
It has been both affirmed** and denied** that a de- 


and the courts of the 


[e] In Bhode Island, under a Sstat- 
ute permitting proceedings for ap- 
pointment of a trustee to be by peti- 
tion instead of bill where there is 
a vacancy to be filled, in case of the 
death of a trustee, the court may ap- 
point a new trustee on petition, as 
there is a ‘‘vacancy” within the mean- 
ing of the statute, even though the 
trust property descends to the legal 
representatives of the deceased trus- 
tee. Ex p. Ballou, 11 R.I. 359. 


[f] In England (1) The Trustee 
Act of 1850 prescribes two modes of 
proceeding, one by petition, if the ap- 
plication is not made-in an action; 
the other by motion or summons, if it 
is in an action. Re Gill, 53 L.T.Rep. 
N.S. 623. (2) Onan originating sum- 
mons asking for general adminhistra- 
tion of an estate and the appointment 
of new trustees, the court can make 
an order for the appointment of new 
trustees, all the parties interested in 


the appointment being before the 
count: sin rey Alien, (56 .b. J-Chee i Toe 
(3) Under this act, an application by 


petition must be made in court and 
not in chambers. In re Lash, 1 Ch. 
Chamb. (Ont.) 226. (4) An applica- 
tion for the appointment of trustees 
of a policy of life assurance, effected 
under the provisions of the married 
women’s property acts, for the benefit 
of the wife and children of the as- 
sured, may be made by petition. In 
re Atkinson, 13 Reports 285. 


12. Hughes v. Cuming, 55 N.Y.S. 
256, 86 App.Div. 302 [rev on other 
grounds 58 N.B&. 794, 165 N.Y. 91]; 
Milbank v. Crane, 25 How.Pr. (N.Y.) 
193; Ex p. Knust, 1 S.C.Eq. 489; Shel- 
ton v. Jones, 26 Gratt. (67 Va.) 891. 
But see Ex p. Ballou, 11 R.I. 359 (to’ 
effect that proceeding can be by bill 
only, unless statute authorizes peti- 
ony And see supra text and note 
a4). 


13. Schwitters v. Barnes, 157 Ill. 
App. 381; Williams v. Neil, 4 Heisk. 
(Tenn.) 279. 


_ {aj Appointment, made on motion 
in chancery, of trustee to sell land 
in place of one who has died is void. 


yeas v. Neil, 4 Heisk. (Tenn.) 
[b] Decree appointing trustee and 


entered on mere motion in a court 
of equity, without any pleadings or 
notice, is coram non judice, and void. 
Schwitters v. Barnes, 157 Ill.App. 381. 


14. Shelton v. Jones, 26 Gratt. (67 
Va.) 891. 
[a] Although subject to be set 


aside or reversed on a direct proceed- 
ing, an irregular or erroneous ap- 
pointment is not void nor subject to 
collateral attack. Shelton yv. Jones, 26 
Gratt. (67 Va.) 891. 


§§ 391-393] 


parture from the usual practice of the court ren- 


ders the appointment’ void. 


[§ 392] (3) Who May Apply for, or Object to, 
Appheation for appointment of a 
trustee may be made by any person interested in 
the trust,1® as by the cestui que trust,'® ereditors,!7 
executors of a deceased trustee,t® the guardian of 
a minor beneficiary,'® or one of two designated as 
trustees by the trust instrument,?° although persons 
not interested in the trust may not apply for ap- 
pointment of a trustee,?! nor resist appointment of 
A contingent interest is suffi- 


Appointment. 


a proposed trustee.?? 
cient.2% 


Tenant in common of property, the remaining un- 


15. Offutt v. Jones, 73 A. 629, 110 
Md. 238; Kennard v. Bernard, 56 A. 
793, 98 Md. 513; De Peyster v. Beek- 
man, 55 How.Pr. (N-Y.) 90. 


16. Bucklin v. Bucklin, 1 Abb.Dec. 
(N.Y.) 242, 1 Keyes 141; Matter of 
Kirby, 100 N.Y.S. 155, 113 App.Div. 
705; In re O’Dell, Hayes 257. 


[a] . Dllustration.—The beneficiary 
of a trust of personal property is the 
one entitled to institute proceedings 
to supply the defect of a_trustee 
caused by death. Bucklin v. Bucklin, 
1 Abb.Dec. (N.Y.) 242, 1 Keyes 141. 


17. Guarantee Trust, ete, Co. v. 
Scott, 49 A. 226, 199 Pa. 471; Matter 
of Wragg, 1 De G.J.&S. 356, 66 Eng. 
Ch. 277, 46 Reprint 143. 


18. Matter of Brady, 110 N.Y.S. 
755, 58 Misc. 108, 6 Mills 356; De 
Peyster v. Beekman, 55 How.Pr. (N. 
Xen G0: 


Hallinan v. Hearst, 66 P. 17, 
645,55. LARA. 


19. 
62 P. 1063, 133 Cal. 
216. 


20. Wheeler’s Appeal, 
70 Conn. 511. 


[a] Not necessary that other 
designated as trustee join in applica- 


40 A. 452, 


tion.— Wheeler’s Appeal, 40 A. 452, 
70 Conn. 511. 

21. Harris v. Brown, 52 S.E. 610, 
124 Ga. 310, 2 L.R.A.N:S. 828; King 


v. Donnelly, 5 Paige (N.Y.) 46. 


[a] Taxpayer of the town and 
county in which the land covered by 
a deed in trust for religious and edu- 
cational purposes is located does not 
thereby show a sufficient interest in 
the trust to authorize her to file an 
equitable proceeding to have trustees 
appointed and the trust protected. 
Harris v. Brown, 52 S.E. 610, 124 Ga. 
310, 2 L.R.A.N.S. 828. 


[b] Owner of land abutting on 
ether land conveyed in trust for a 
seminary and church, although a tax- 
payer in the town, has no such in- 
terest. Harris v. Brown, 52 S.E. 610, 
124 Ga. 310, 2 L.R.A.N.S. 828. 


22. New York Life Ins. Co. v. 
O’Brien, 27 F.(2d) 773 [appeal dism 
22 F.(2d) 1016, 1017]. 


23. Matter of Bartells, 96 N.Y.S. 
579, 109 App.Div. 586; Matter of Shep- 
pard, 4 De G.F.&J. 423, 65 Eng.Ch. 
328, 45 Reprint 1247. 


. [a] Ilustration.—Where the ap- 
plicants for the appointment of a 
new trustee had only a contingent in- 
terest, the court stated that it was 
impossible to say that they did not 
have an interest within the meaning 
of an act empowering “any person 
beneficially interested” to apply for 
the appointment of new trustee. Mat- 
ter of Sheppard, 4 DeG.F&J. 423, 65 
Eng.Ch. 328, 45 Reprint 1247. 


24. Meyer v. Superior Court in and 
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divided interest of which is held in trust, is not 


entitled as a matter of right to participate in pro- 


ceedings for appointment of a new trustee to fill a 
vacancy in the trusteeship,?* nor to maintain a suit 
for the filling of a vacancy in such trusteeship.?° 


[§ 393] (4) Parties and Notice—(a) In General. 
In accordance with the general rule of equity,?® and 
under statutes substantially declaratory thereof,?* 
all persons materially interested in the appointment 
of a trustee should be made parties to the proceed- 
ings,?§ although in the absence of mandatory stat- 
ute the requirement is not jurisdictional,?® and all 


beneficiaries are not indispensable parties,*° and the 


for City and County of San Francisco, 
254 P. 1108, 200 Cal. 776. 


25. Meyer v. Superior Court in and 
for City and County of San Francisco, 
supra. 


[a] Illustration.—A tenant in com- 
mon of property, the remainder of 
which was held in trust, had no right 
to maintain an action against the 
cestui to fill vacant trusteeships. 
Meyer v. Superior Court in and for 
City and County of San Francisco, 254 
P1108, 200,Cal. 776: 


26. See Equity § 253. 


27. See statutory provisions; 
cases infra this note. 


[a] In Massachusetts (1) under 
Gen. St. ec 100 § 9, the probate court 
has no authority to appoint a trustee 
under a written instrument, without 
notice to all persons’ interested. 
Shaw v. Paine, 12 Allen 293. a) 
Where a will created a trust for the 
benefit of testator’s daughter and her 
children, with remainder to son and 
his heirs if she died without issue, it 


and 


‘was held that, on the death of such 


beneficiary without issue while acting 
as trustee, and on petition of an 
adopted child to be appointed trustee, 
a child of the son had vested interest 
in the property held in trust, and un- 
der Gen. L. c 203 § 5, was entitled to 
notice of petition. Gallagher v. Sul- 
livan, 146 N.E. 769, 251 Mass. 552. 


[b] In New York (1) Real Prop. 
L. § 91a provides that, on the death 
of the trustee of an express trust, 
the trust estate, if unexecuted, shall 
vest in the supreme court, and shall 
be executed by some person appointed 
by the court, but that no person shall 
be appointed until the “beneficiary” 
of the trust shall have been brought 
into court. In re Earnshaw, 89 N.E. 
825, 196 N.Y. 330; Matter of Wetmore, 
98 -N.Y.S. 952, 118 App. Div. 232; .Mat- 
ter of Welch, 46 N.Y.S. 689, 20 App. 


|\Div. 412 [aff 49 N.E. 1105, 154 N.Y. 


7174]. (2) Personal Prop. L. § 8 (L. 
[1897] p 509 ec 417), authorizing the 
supreme court, on the death of a sur- 
viving trustee, to appoint a trustee, 
who shall have the power of the orig- 
inal trustee, and providing that the 
beneficiary of the trust shall have 
such notice as the court may direct 
in the application for the appoint- 
ment, gives to the court, in its discre- 


tion, power to appoint a trustee on the 


application of the beneficiaries for 
life, without notice to the remainder- 
men, although the better practice re- 
quires such notice. In re Earnshaw, 
supra. (3) Where the surrogate’s 
court exercises its jurisdiction to ap- 
point substituted testamentary trus- 
tees, only those parties designated by 
the surrogate are to be cited under 
Surrogate’s Ct. Act § 168. In re An- 
drews’ Will, 253 N.Y.S. 590, 233 App. 
664] 547 [aff 249 N.Y.S. 743, 139 Misc. 
654]. . 


rule requiring joinder of all interested parties has 


[c] In Tennessee the practice is 
“the same, whether the proceedings 
for the appointment of a new trus- 
tee be regarded as statutory or under 
the inherent jurisdiction of the chan- 
cery court. Section 5429, Shannon’s 
Code, merely requires all necessary 
parties to be made defendants. The 
chancellor must, in either case, de- 
termine what parties are recessary.” 
Bransford Realty Co. v. Andrews, 164 
Swe dd7 5 sl i02. 28s Denim. 


28. I1l.—Butler v. Butler, 45 N.E. 
426, 164 Ill. 171; Regan v. West, 4 
N.E.. 365, 115, Ill. 603;) Huston (vu 


Weed, 242 I11l.App. 495: Schwitters v. 
Barnes, 157 Ill.App. 381. 


Me.—In re Abbott, 55 Me. 580. 


Md.—Baltimore Trust Eo. Ve 
George’s Creek Coal & Iron Co., 85 
A. 949, 119 Md. 21 (recognizing rule). 


Mass.—Bradstreet v. Butterfield, 
129 Mass. 339; Shaw v. Paine, 12 
Allen 298. 


Mo.—Hitch v. Stonebraker, 28 S.W. 
443, 125 Mo. 128. 


N.Y.—Milbank v. Crane, 
Pros: 


N.C.—In re Smith’s Estate, 156 S. 
E. 494, 200 N.C. 272; Guion v. Melvin, 
69 N.C. 242, 


Ohio.—Henry v. Doctor, 9 Ohio 49. 


Pa.—In re McCaskey’s Estate, 160 
A. 707, 307 Pa. 172; Kettle’s Estate, 17 
Pa.Dist. 411; ,Glaser’s Est., 29 Pa. 
Co. 605. 


Tenn.—Cory v. Olmstead, 290 S.W. 
31, 33, 154 Tenn. 513 [quot Cyc]; 
Bransford Realty Co. v. Andrews, 164 
eae 1175, 1178, 128 Tenn. 725 [cit 

ye]. 


Be hostages wn es v. Barry, 78 Va. 


25 How. 


Eing.—Re Sloper, 18 Beav. 596, 52 
Reprint 2384; Ellison v. Cookson, 2 
Coll. 52, 33 Hng.Ch. 52, 63 Reprint 
633; Matter of Richards, 5 De G.&Sm. 
636, 64 Reprint 1277; Wardle v. Har- 
greaves, 6 Jur. 478; In re Fellows, 2 
Jur.N.S. 62. 


[a] Appointment by court without 
notice to beneficiaries of a substitut- 
ed trustee, unknown to, and not nom- 
inated by, them, was error. In re 
oneness Estate, 160 A. 707, 307 Pa. 


[b] Existing trustee 
made a party. 
Dist. 411. 


[c] Heirs of former trustee.—In 
re Abbott, 55 Me. 580; Plumley v. 
Plumley, 8 N.J.Eq. 511. 


[d] Reversioner.—In re Farrant, 
20/S,Ch. 53:25 > 


29. See infra § 395. 


30. Haggin v. Straus, 146 S.W. 391, 
148 Ky. 140, 50 L.R.A.N.S. 642. 


should be 
Kettle’s Estate, 17 Pa. 
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been said to be one chiefly of convenience, not found- 
ed on any general principle,*! and subject to relaxa- 
tion in the diseretion of the ecourt,?? especially when 
security for the faithful performance of the trust 
Thus service of notice may be excused 
where some of the interested parties are out of the 
jurisdiction,*?* or where a trustee who should ordi- 
narily have been notified is an absconder,?® although, 
if an accounting as well as appointment of a trus- 
tee is asked for, all interested persons are necessary 
It has been held to be unnecessary to 


is required.?# 


parties.*® 


31. Milbank v. Crane, '25 How.Pr. 
CNLY.) 193; -Bransford>Realty Co: ‘Vv; 
Andrews, 164 S.W. 1175, 1178, 128 
Tenn. 725 [cit Cyc]; Fitzgibbon v. 
Barry, 738 Va. 755. 


32. U.S.—Kendall v. De Forest, 101 
BLGis41 CC AL 259. 


Cal.—Dver v. Leach, 27 P. 
Cal. 191,-25 Am:S.R. 171. 


Md.—Offutt v. Jones, 73 A. 629, 110 
Md. 233; Kennard v. Bernard, 56 A. 
793, 98 Md. 513; Sloan v. Safe-Deposit, 
etc, (\Co-, 20) Aw 922/973) Md: 239! 


N.Y.—Smith v. Central Trust Co., 
48 N.E. 553, 154 N.Y., 333; Matter of 
Robinson, 37 N.Y. 261; Matter of 
Welch, 46 N.Y.S. 689, 20 App.Div. 412 
[aff 49 N.B. 1105, 154 N.Y. 774]; De 
Peyster v. Beekman, 55 How.Pr. 93. 
See also Faile v. Crawford, 52 N.Y.S. 
353, 30 App.Div. 536 [motion den 
54 N.Y.S. 264, 34 App.Div. 278] (hold- 
ing decree valid although remainder- 
“men not made parties); Clark v. 
Crego, 47 Barb. 599 [aff 51 N.Y. 646] 
(to effect cestuis need not be given 
notice). 


S.C.—Cone v. Cone, 39 S.E. 748, 61 
S.C. 512; Sullivan v. Latimer, 14 8.H. 
933, 35 S.C. 422. 


Tenn.—Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


Eng.—Ellison v. Cookson, 2 Coll. 
52, 33 Hng:Ch. 52, 63 Reprint ‘633; 
Matter of Smyth, 2 DeG.&Sm. 781, 64 
Reprint 350; Re Young, 21 L.T.Rep. 
N.S. 556. 


{a] “While it is doubtless better 
practice to bring in all available per- 
sons in interest, the question of par- 
ties, at least in a court of equity, 
upon an application of this sort, is 
largely a question of expediency, and 
rests in the discretion of the court.” 
Bransford Realty Co. v. Andrews, 164 
Saw, 175,011.77, 128. Penn. 725; 


33. Freeman v. Prendergast, 21 S. 
BE. 837, 94 Ga. 369; In re Robinson, 37 
N.Y. 261; Gilbert’s Estate, 3 N.Y.St. 
208 [superseding Matter of Burk, 1 
N.Y.St. 316]; Lane v. Lewis, 4 Dem. 
Surr. 468, 9 N.Y.Civ.Proc. 397; Tomp- 
kins v. Moseman, 5 Redf.Surr. (N.Y.) 
402; Bransford Realty Co. v. Andrews, 
164 S.W. 1175, 128 Tenn. 725. 


[a] No exception lies to omission 
to notify infant cestuis of the proceed- 
ings in such a case. In re Robinson, 
37 N.Y. 261. 


{[b] In Massachusetts, where a 
will nominating a trustee exempted 
him from furnishing sureties, notice 
or citation from probate court was 
unnecessary to the validity of his let- 
ters as trustee, or to approval of bond 
under Gen. L. c 205 § 5. Everett v. 
Monk, 177 N.E. 797, 277 Mass. 65, 76 
A.L.R. 1382. 


384. In re Wilson, 31 Ch.D. 522; 
Re Pye, 42 L.T.Rep.N.S. 247; Hunter 
v. Gibson, 16 Sim. 158, 39 Eng.Ch. 158, 
60 Reprint 833. 
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35. In re Martin, 8 Can.L.T.Occ. 
Notes 303. 


36. Kendall v. 
Osa til CAC aA y 2:59 
41S: Cal e364: 


Accounting generally see infra §§ 
787-802. 
o7. Ky.—Whallen v. Kellner, 104 


S.W. 1018, 31 Ky.L. 1285. 


Mass.—Dexter v. Cotting, 21 
230, 149 Mass. 92; Bradstreet v. But- 
terfield, 129 Mass. 339. 


S.C.—Thomas vy. Poole, 19 S.C. 323. 


Tenn.—Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


De Forest, 101 F. 
Bolling v. Stokes, 


N.E. 


Pe ae Vv. ‘Barry, (8 \Va-: 
Be 
[a] Contingent interests must be 


represented by the life tenant, or ten- 
ant of the estate in possesion, who is 
deemed the representative in estate 
of those contingently entitled, wheth- 
er born or not. Whallen v. Kellner, 
104 S.W. 1018, 31 Ky.L. 1285. 


[b] Under both general equity 
practice and Shannon Code § 5429, 
relating to the appointment of trus- 
tees to succeed a deceased trustee, 
the question of necessary parties is 
one of expediency, resting in the dis- 
cretion of the court, and hence a new 
trustee may be appointed, although 
contingent remaindermen were not 
parties. Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


38. Cal.—Meyer v. Superior Court 
in and for City and County of San 
Francisco, 254 °P. 1108, 200 Cal. 776; 
Moore v. Yolo County Super. Ct., 25 
P. 22, 86 Cal. 495. 


Ga.—Steele v. Graves,.127 S.E, 465, 
160 Ga. 120. 


Ky.—Columbi v. Reamer, 
993. 


ite ras the gts v. Borland, 4 Mete. 


4 Ky.L. 


Mo.—Brandon v. Carter, 24 S.W. 
1035, 119 Mo. 572, 41 Am.S.R. 673. 


N.H.—Adams y. Adams, 9 A. 100, 
64 N.H. 224. 


N.Y.—In re Andrews’ Will, 253 N.Y. 
S. 590, 233 App.Div. 547 [aff 249 N.Y-.S. 
748, 139 Mise. 654]; Van Wyck v. 
Richman, 68 N.Y.S. 478, 33 Misc. 404. 


Tenn.—Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


Wis.—Laughlin v. Wells Bldg. Co., 
190 NiW. 1899, 1:79 Wis: 66) 


fa] Tlustrations.—Notice need not 
be given to one without a legal in- 
terest, as to: (1) A renouncing 
trustee. Brandon y. Carter, 24 S.W. 
1035, 119: Mo. 572,41) Am.S.R.. 67:3; 
(2) A designated cotrustee who has 
failed to qualify. In re Andrews’ 
Will, 253 N.Y.S. 590, 233 App.Div. 547 
faff 249 N.Y.S. 748, 189 Mise. 654). 
(3) An executor in an application to 
appoint a trustee under a will. Ad- 


[§ 393 


make those persons parties who are entitled only 
to future and very uncertain and contingent inter- 
ests,?7 and notice need not be given to one having 
no interest.?® Nor is notice necessary where the ap- 
plication is interlocutory, in a proceeding already 
pending for the administration or direction of the 
trust,?® and where all parties are before the court. 
on other proceedings, and in connection therewith 
a trustee is appointed, no further notice is required.*° 


Minor beneficiary may petition for appointment 
of a trustee through his next friend.*+ 


(4) A cestui que trust who has part- 
ed with his interest. Van Wyck v. 
Richman, 68 N.Y.S. 473, 33 Mise. 404. 
(5) <A codevisee and legatee under 
the will creating the trust. Greene 
v. Borland, 4 Mete. (Mass.) 330. (6) 
Where a trust estate, created under a 
foreign will, was in Georgia without 
a trustee to manage it, in a proceeding” 
in superior court for the appointment 
of a trustee, on application of bene- 
ficiaries sui juris, and on proper notice 
to minor beneficiaries, the executor 
of will and the trustee named therein 
were not necesSary parties. Steele 
v. Graves, 127 S.E. 465, 160 Ga. 120. 


[b] Creditors.—Participation of, 
and notice to, a creditor of a trust 
estate was not essential to the court's 
jurisdiction to fill vacant trustee- 
ships. Meyer v. Superior Court in 
and for City and County of San Fran- 
cisco, 254 P. 1108, 200 Cal. 776. 


[ec] Naked legal title —In a pro- 
ceeding to appoint a trustee to suc- 
ceed a deceased trustee, the heirs of 
the deceased trustee are not neces- 
sary parties, for they have no power 
respecting the trust estate, nor any 
interest therein, except by naked legal 
title. Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


[d] Tenant in common.—The court 
could fill vacant trusteeships without 
notice to a tenant in common holding 
an undivided interest in the property, 
the balance of which was held in 
trust. Meyer v. Superior Court in and 
for City and County of San Francisco, 
254 P. 1108, 200 Cal. 776. 


39. Adams v. Adams, 9 A. 100, 64 
N.H. 224; Patterson’s Estate, 3 Pa.Co. 
236 (where notice had been given to 
the attorney in the proceeding). 


[a] Supplemental petition. — A 
special petition for the appointment 
of certain parties as trustees, filed 
after a petition for the appointment 
of trustees generally, is in the nature 
of a supplemental petition, and no 
notice is necessary to the parties ap- 
pearing in the original petition. 
eams v. Adams, 9 A. 100, 64 N.H. 


40. Allen v. Allen, 104 N.E. 727, 217 
Mass. 338. 


{a] Iustration—Where all the 
parties were represented before the 
court on the petitions of the executors 
for instructions and the appointment 
of trustees necessarily followed from 
the decree on that petition, further 
notice of the petition for the appoint- 
ment of trustees was neither neces- 
sary nor customary. Allen y. Allen, 
104 N.E. 727,217 Mass. 338. 


41. Sanders v. Hinton, 156 S.E. 812, 
MdivGa, Oz: y 


[a] Ilustration.—A petition by 
two adult beneficiaries of a trust and 
by a minor appearing by his next 
friend was sufficient for the appoint- 
ment of a new trustee under Civ. Code 


ams v. Adams, 9 A. 100, 64 N.H. 224.] (1910) §§ 3746, 3032, 3057, 5416, 5524, 


For later cases, developments and changes in the :aw see Annotations, same title and section number, 


§§ 393-397] 


Particular statutory provisions.*?, Express re- 
quirement of notice in specified cases has been held 
equivalent to exclusion of the requirement of no- 
tice in nonspecified cases.** Under statutes provid- 
ing that a trustee may resign to the register and 
that notice must be given by publication, and that 
the register may appoint a new trustee, the resigna- 
tion and appointment of a trustee constitute one con- 
tinuous proceeding, and the only notice required for 
appointment is that provided for resignation.*4 Un- 
der statutes providing that upon death of a trus- 
tee the court may appoint a new trustee upon appli- 
eation of “any person” interested, it has been held 
unnecessary to make all persons in interest parties 
to the procecding.*® 


[§ 394] (b) Intervention. One without interest 
in the trust has no right to intervene and be made 
a party to proceedings for appointment of a trus- 
tee,+® and one denying the existence of the trust has 
been denied the right to intervene.*? 


[§ 395] (ce) Effect of Failure To Give Notice. It 
has been held that notice or summons is not in the 


5439, without 
guardian ad litem for the minor. 
Sanders v. Hinton, 156 S.E. 812, 171 
‘Ga. 702. 

42. Statutes declaratory of gen- 
eral rule of equity see supra text and 


appointment of a 49. 
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Cal.—Dyer v. Leach, 27 P. 598, 
91 Cal. 191 S25y Ami Sar. L741. 


Ga.—Freeman y. Prendergast, 21 S. 
E. 837, 94 Ga. 369. 


Ky.—Noel v. Harper, 186 S.W. 503, 
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nature of a process to bring the party into court and 
give jurisdiction of the person,*® and that, this 
being so, the appointment of the new trustce is valid, 
although made without formal notice to, and sum- 
mons of, those interested, and that while it may 
be irregular or erroneous, and upon a direct proceed- 
ing may be set aside or reversed, its validity can- 
not be questioned in a collateral action.t® Under 
statutes requiring notice to specific parties, an or- 
der appointing trustees without the required notice 
is invalid,®® and the appointment may be vacated 
upon application of an unnotified person.*? 


Where there is an absence of essential parties, as 
distinguished from a mere defect of parties, a de- 
cree appointing trustees is absolutely void.°? 


[§ 396] (d) Waiver of Notice. Notice may be 
dispensed with where parties entitled thereto sig- 
nify in writing their assent to such proceedings or 
waive notice, 08 and interested persons acquiescing 
in an appointment made without notice to them 
may be estopped from later questioning its validity.°* 


[§ 397] (5) Pleading-e(a) In General. General- 
Clarke v. Inhabitants 


N.E. 1013, 207 Mass. 
(OTS DE Ei 5 


88, 98 Ga. 738; 
of Andover, 92 
91; Pitzer v. Logan, 
Va. 374. 


fa] 


Appointment held void as to 
interest of children not notified in 


note 27. oo ones se io Cae aon ie accordance with statutory require- 
. Ase , y. 2 seus | ments... Simmons vy. MeKinlock, '2i6 S: 
tiga Reigart v. Ross, 23 N.W. 878, | 642. B. 88, 98 Ga. 738 ’ 
: is. 449 : o> + (06. 
° Mass.—Gallagher v. Sullivan, 146 , 
arth yg Reese Ve Ivey. 50 So. 223, 162] N.E. 769, 251 Mass. 952 1 ip ey Me measter sir ADDESh tA Mey 
a. . 524, 
3 N.H.—Sawyer v. Banfield, 55 N.H. . 
45. Jencks y. Safe Deposit & Trust] 149. ra 52. _Janin v. Logan, 273 S.W. 531. 


Co. of Baltimore, 87 A. 1031, 120 Md. 
626. 


24 Misc. 589; 


46. In re Buckler Trusts, 125 A.| How.Pr. 193. 


N.Y.—Wood v. Travis, 54 N.Y.S. 60, 
Milbank v. Crane, 25 


209 Ky. 811; Ewell v. Sneed, 191 S. 
W. 131, 136 Tenn. 602, 5 A.L.R. 303. 


[a] MTlustration.—Beneficiaries of 
a trust could not, by an ex parte 


177, 144 Md. 424; In re Hobb’s Estate, 
(Tex.Civ.App.) 291 S.W. 568. 


[a] Attorney.—A clause in a will 
appointing the attorney of the estate 
t6é advise the executor did not au- 
thorize the attorney to intervene ina 
proceeding for the appointment of a 
devisee’s trustee, the attorney having 
no interest in such appointment. In 
re Hobb’s Estate, (Tex.Civ.App.) 291 
S.W. 568. 


[b] Lessee of preimises held in 
trust has no interest in the corpus 
or management of the trust estate, 
and hence cannot intervene and be 
made a party to proceedings by bene- 
ficiaries for appointment of substitute 
trustees. In re Buckler Trusts, 125 
A. 177, 144 Md. 424, 


47. Michigan Trust Co. v. National 
Bank of Ionia, 216 N.W. 472, 241 Mich. 
146. 


[a] Ilustration.—Where a trustee 
was appointed, in a proceeding under 
L. (1915) § 11588, to execute a irust 
after the death of the original trus- 
tee, one claiming a trust fund on the 
theory that there was no trust cannot 
intervene in such proceeding under § 
12362, since the assertion of such 
claim is not in subrogation or in 
recognition of the propriety of the 


original proceeding within the mean- 


ing of the statute as to intervention. 
Michigan Trust Co. v. National Bank 
of Ionia, 216 N.W. 472, 241 Mich. 
146. 


48. Dyer v. Leach, 27 P. 598,91 
Cal. 191, 25 Am.S.R. 171; Morrison 
v. Kelly, 22 Ill. 609, 74 Am.D. 169; 
Milbank v. Crane, 25 How.Pr. (N.Y.) 
193; Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


Tenn.—Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725. 


Tex.—Weiner v. Weiner, (Civ.App.) 
245 S.W. 474, 475 [eit Cyc]. 


“Tf all of those who by any possi- 
bility might have an interest in the 
trust fund were entitled to be heard 
in the seiection of a trustee, the fact 
that the court acted upon the aprli- 
cation of some of them without no- 
tice to the others would not render 
the appointment void, but merely ir- 
regular. Not being ‘void, the man- 
ner of the trustee’s appointment could 
only be inquired into in a direct pro- 
ceeding by some one in interest. It 
cannot be called in question in a col- 
lateral proceeding.” Haggin Vv. 
Straus, 146 S.W. 391, 394, 148 Ky. 140, 
50 L.R.A.N.S. 642. 


fa] Illustrations.—(1) While by 
reason of lack of parties the appoint- 
ment of a trustee may be irregular, 
still, where the omitted parties were 
only contingent remaindermen and 
the heirs of a deceased trustee, the 
appointment is at most irregular and 
cannot be collaterally attacked. 
Bransford Realty Co. v. Andrews, 164 
S.W. 1175, 128 Tenn. 725. (2) A de- 
cree appointing a trustee, and recit- 
ing that all persons interested had as- 
sented, is not subject to collateral at- 
tack, although all persons interested 
had not had notice of petition for ap- 
pointment nor assented. Gallagher v 
Sullivan, 146 N.E. 769, 251 Mass. 552. 


[b] Want of notice renders pro- 
ceedings voidablo by parties injured, 
not void as to everybody. Sawyer v. 
Banfield, 55 N.H. 149. 


50. Simmons v. McKinlock, 26 S.E. 


petition, and without making trustees 
parties, confer on a court of equity 
jurisdiction to divest trustees of 
powers conferred on them by will, and 
appoint additional trustees, and, 
where existing trustees were ‘alleged 
to be qualified and competent, and 
were by the will expressly given pow- 
er to fill vacancies, a judgment ap- 
pointing three additional trustees, 
other than those named in the peti- 
tion, was an arbitrary exercise by a 
court of powers vested by the will 
in parties not before it, and such 
judgment was absolutely void. Janin 
v. Logan, 273 S.W..531, 209 Ky. 811. 


[b] There can be no valid appoint- 
ment of a trustee without notice to 
some, at least, of the beneficiaries, or 
some representation of them before 
the court. Ewell v. Sneed, 191 S.W. 
131, 186 Tenn. 602, 5 A.L.R. 308. 


53. Sanders v. Winton, 156 S.B. 
812, 171 Ga. 702; Dexter v. Cotting, 
21 N.E. 230, 149 Mass. 92; Sawyer v. 
Banfield, 55 N.H. 149. 


[a] Assent.—It is sufficient that 
such assent is given by all those in 
being having a vested interest. Dex- 
oon v. Cotting, 21 N.E. 230, 149 Mass. 


[b] Failure to object that notice 
was not given amounts to a waiver 
of ee Sawyer v. Banfield, 55 N. 
H. 149. 


54. Haggin v. Straus, 149 S.W. 391, 
148 Ky. 140, 50 L.R.A.N.S. 642. 


[a] Illustration. — Beneficiaries 
under a will acquiescing in the ap- 
pointment of a trustee to fill a va- 
cancy made on the application of the 
widow without notice to them are 
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ly speaking, to obtain the appointment of new trus- | 


tees, plaintiff must show the nature and extent of 
his own interest in the trust property, how the trust 
was created, and also why new trustees should be 
appointed.°> The fact that the petition is defec- 
tive is immaterial if no one is misled thereby.°® 


Cross bill. Where an original bill seeks appoint- 
ment of a specific person as trustee, it has been held 
proper to apply by cross bill for the appointment of 
anyone deemed fit and proper.°* 


[§ 398] (b) Amendment. A petition for the ap- 
pointment of new trustees is amendable,°* provided 
neither the identity of the persons intended nor the 
subject matter of the petition is changed,®® and it 
has been held to be within the discretion of the court 
to permit the filing of an amended cross bill for ap- 
pointment of a trustee.®° 


[§ 399] (6) Issues, Proof, and Variance. A trus- 
tee may be appointed under a prayer for general 
relief,®! and successor trustees may be appointed 
under a prayer for the appointment of a trustee to 
earry out the purposes of the trust.°? But where 
the pleadings do not authorize a change of trustees 
an order appointing a new trustee is invalid.®? 
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[$§ 397-403 


parties are entitled to a hearing before appoint- 
ment of a substituted trustee,** but where the selec- 
tion of a trustee is discretionary with the court®® 
it need not record the reasons for its decision. <A 
reference may be had to determine the suitability of 
a proposed trustee,®? although if the property is 
small the appointment may be made on an affidavit 
of fitness without a reference.** 


[§ 401] (8) Evidence. The suitability of a trus- 
tee to be appointed is a fact that must be proved 
in every case before the court is authorized to make 
the appointment,°® and it is also necessary to prove 
a claim that an existing trustee has refused to act 
so that. a substitute is required.’° 


A prima facie case not conclusively disproved is 
sufficient to authorize the appointment of a new trus- 
tee.“ ~ 


[§ 402] (9) Order. The better practice in draw- 
ing an order of appointment is to conform to the 
language of the statute.7* Generally the order 
must show on whose application it was made and 
that the proper parties had notice or were before 
the court; otherwise it will be invalid.*? 


[§ 403] (10) Review. Where the appointment of 
a trustee is within the discretion of the court,7* and 


[§ 400] (7) Hearing and Reference. 


estopped from later questioning the 
validity of the appointment. Haggin 
v. Straus, 146 S.W. 391, 148 Ky. 140, 
50 L.R.A.N.S. 642. 3 


55. Woodgate v. Fleet, 9 Abb.Pr. 
(N.Y.) 222; In re Smith’s Estate, 156 
S.E. 494, 200 N.C. 272. 


[a] Bill which presents pYima 
facie case for the exercise of a court 
of chancery’s power to appoint a trus- 
tee is not open to demurrer. Force v. 
Force, (N.J.Ch.) 57 A. 973. 


{[b] Complaint held sufficient.—A 
complaint alleging that the original 
trustees holding land for a religious 
society are dead, that no successors 
were appointed, and that it is for the 
advantage of the society that the 
land be sold as provided by the deed, 
shows a change of circumstances and 
conditions of such real estate within 
the meaning of Gen. St. (1902) § 1034, 
sufficient to warrant the appointment 
of new trustees. Babcock v. African 
Methodist Episcopal Zion Soc. of 
Hartford, 103 A. 665, 92 Conn. 466. 


[c] Complaint held insufficient.— 
In re Smith’s Estate, 156 S.E. 494, 200 
INC Aes 


56. Adams v. Adams, 9 A. 100, 64 
N.H. 224. 

57. Steger v. Northen, 229 Ill.App. 
B29) 0% 

58. In re Kane Borough Park 


Lands Trustees’ Appointment, 35 A. 
874, 177 Pa. 688; Re Cartwright, 2 
L.T.Rep.N.S. 626, 8 Wkly.Rep. 492 
(holding that in some branches of the 
court a petition might be amended by 


adding copetitioners without re- 
answering). 

59. Adams vy. Adams, 9 A. 100, 64 
N.H. 224. 

60. Steger v. Northen, 229 Ill.App. 
529. 


[a] Time of filing.—Steger v. 
Northen, 229 Ill.App. 529. 

61. Churchill v. Marr, 133 N.E, 335, 
300 Ill. 302. 


Interested 


[a] Illustration.—Although a bili 
did not specifically ask. for the ap- 
pointment of a trustee, where it 
showed that the trustees of trust es- 
tate had died and that nobody was 
charged with the duty of carrying out 
the trust, a proper.case is made out 
for the appointment of a trustee upon 
the application of an interested per- 
son and the appointment is warranted 
under the prayer for general relief. 
Sees v. Marr, 133 N.E. 335, 300 
Ill. 302. 


62. Babcock v. African Methodist 
Episcopal Zion Soc. of Hartford, 103 
A. 665, 92 Conn. 466. 


[a] Tlustration.—The appoint- 
ment of trustes to succeed deceased 
trustees holding real property for a 
church society is proper under prayer 
for appointment of a trustee to carry 
out and execute the purposes of such 
trust. Babcock v. African Methodist 
Episcopal Zion Soc. of Hartford, 103 
A. 665, 92 Conn. 466, 476. 


63. Simmons v. McKinlock, 26 S. 
E. 88, 98 Ga. 738. 


64. In re McCaskey’s Estate, 143 
A. 209; 298 Pa. 497. 


65. See supra § 383. 
66. Inre McCaskey’s Estate, supra. 
[a] Tllustration.—The court is not 


required to place on record the rea- 
sons for selections and _ rejections 
from list presented by parties in in- 
terest in appointing substituted trus- 
tees. In re McCaskey’s Hstate, 143 A. 
209, 2938 Pa. 497. 


67. Matter of Stuyvesant, 3 Hdw. 
CNY.) 29:9: 


68. Matter of Tunstall, 4 De G & 
Sm. 421, 64 Reprint 896; Grundy 
v. Buckeridge, 17 Jur. 781; In re Bat- 
tersby, 16 Jur. 900. 


[a] Description in affidavit.—(1) 
The description of the deponent in an 
affidavit as a “gentleman” merely is 
insufficient. The position in life of 
the deponent ought to be stated, so as 
to enable the court to judge whether 


where there is no complaint of abuse of discretion?’ 


his evidence is reliable. 
24 Ch.D. 271; In re Horwood, 55 L.T. 
Rep.N.S. 373. (2) The same objec- 
tion applies to the description of the 
proposed new trustee as a “gentle- 


In re Orde, — 


man.” In re Horwood, supra. 

69. Carr v. Corning, 62 A. 168, 73 
N.H. 362. 

[a] Evidence insufficient to prove 


trustee unsuitable.—(1) That the rate 
of interest on mortgages is higher in 
California than in Michigan is insuffi- 
cient to warrant a finding that it 
would be detrimental to a mortga- 
gee’s estate to appoint a Michigan 
trust company as trustee, the courts 
of California retaining jurisdiction 
after distribution to settle accounts 
under the trust, and the presumption 
being, in the absence of any showing 
to the contrary, that the trustee will 
so invest the funds as to produce the 
greatest revenue. In re Wellings’ Es- 
tate, 221 P. 628, 192 Cal. 506. (2) Evi- 
dence held insufficient to show parti- 
san conduct, neglect, or conflicting 
interest rendering trust company un- 
suitable to be appointed successor 
trustee. Taylor v. Boston Safe De- 
posit & Trust Co., 159 N.H. 618, 262 
Mass. 287. 


hey Kettle’s Estate, 17 Pa.Dist. 
[a] Merely averring without prov- 


ing that trustee named in a will has 
refused to act is insufficient. Ket- 
tle’s Estate, 17 Pa.Dist. 411. 


71. In re Carpenter, 29 N.E. 1005, 
181 _ N.Y. 86; Matter of Landmesser, 
91 N.Y.S. 774, 101 App.Div. 110. See 
Babcock v. Hulette, 187 Ill.App. 351. 


72. Wetmore v. Wetmore, 60 N.Y. 
S. 4387, 44 App.Div. 52 [rev on other 
grounds 56 N.E. 997, 162 N.Y. 503, 48 
L.R.A. 666]. 


73. Pitzer v. Logan, 7 S.E. 
Va. 374. P ae 


74 See supra § 376 and § 383. 


75. Ga.—Augusta v. Walton, 1S.E. 
i477, Ga. Salt. 


Md.—Howard v. Waters, 19 Md. 529. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 403-406] 


the decision will not be reviewed. 


Petition for leave to appeal. One designated as 
trustee by the trust instrument, but incompetent to 
act, may not maintain a petition for leave to appeal 
from a decree appointing another as trustee."® 


[§ 404] (11) Colateral Attack. An order of court 
appointing a new trustee, unless absolutely void, can- 
- not be collaterally attacked," although where void, 
as distinguished from merely voidable, a decree or 
order appointing a trustee is subject to collateral 


attack.*® 


[§ 405] (12) Costs and Expenses. 
costs incurred upon a petition for the appointment 
of new trustees, and the necessary affidavits in con- 


N.Y.—In re Russell, 19 N.Y.S. 743, 
€5 Hun’ 619; Milbank v. Crane, 25 
How.Pr. 193. 


S.C.—Ex p. Knust, 8 S.C.Eq. 489. 
N.S.—Re Cronan, 31 N.S. 477. 


76. Bank of New York & Trust Co. 
v. Tilton, 129 A. 492, 82 N.H. 81 


[a] Foreign corporation appointed 
trustee under will, but incompetent 
as Such under L. (1919) ¢ 121 § 1, had 
no interest entitling it to maintain 
equitable petition for leave to appeal 
from decree appointing another, even 
if entitled to notice of petition under 
PUD: st. (1901), coos) $6... Bank of 
New York & Trust Co. v. Tilton, 129 
A. 492, 82.N.H. 81. 


77. U.S.—Watling v. Watling, 15 
Sa ny 719 [aff 27 F.@d) 193] [cit 
ye 


Cal.—Dyer v. Leach, 27 P. 598, 91 
Cal. 191, 25 Am.S.R. ibraale 


Ga.—Waegnon y. Pease, 30 S.E. 895, 
104 Ga. 417; Freeman y. Prendergast, 
21 S.E. 837, 94 Ga. 369. 


Ky.—Noel v. Harper, 186 S.W. 503, 
170 Ky. 657; Haggin v. Straus, 146 
pela 391, 148 Ky. 140, 50 L.R.A.N.S. 


Md.—Employers’ Liability Assur. 
Corporation v. State, 155 A. 324, 161 
Md. 103; Trustees of Samuel Ready 
School for Female Orphans v. Safe 
Deposit & Trust Co. of Baltimore, 88 
A. 261, 121 Md. 515; Powles v. Dil- 
ley, 9 Gill 222. 


Mass.—Gallagher v. Sullivan, 146 
N.E. 769, 251 Mass. 552; Hanscom v. 
Malden & Melrose Gaslight Co., 125 
N.E. 626, 234 Mass. 374; Clarke -v. 
Inhabitants of Andover, 92 N.E. 1018, 
207 Mass. 91; McKim v. Doane, 137 
Mass. 195; Bradstreet vy. Butterfield, 
129 Mass. 339. 


Mich.—Chapin v. Chapin, 201 N.Ww. 
530, 229 Mich. 515. 


Mo.—Bredell v. Kerr, 147 S.W. 105, 
242 Mo. 317; Rothenberger v. Garrett, 
123 S.W. 574, 224 Mo. 191; Brandon vy. 
Carter, 24 S.W. 10385, 119 Mo. 572, 41 
Am.S.R.. 673. 


N.J.—Budd v. Hiler, 27 N.J.Law 43; 
Zabriskie v. Wetmore, 26 N.J.Eq. 18. 


N.Y.—Paterson First Nat. Bank v. 
National Broadway Bank, 51 N.E. 398, 
156 N.Y. 459, 42 L.R.A. 139;° Mulligan 
v. Bond & Mortgage Guarantee Co., 
Ue4 CIN. Yes. 429, nabosa cA ppeabivay \ 74a: 
Bvangelical Lutheran Church of the 
Epiphany v. Robell, 126 N.Y.S. 306, 
141 App.Div. 925; Woodbridge v. 
Bockes, 69 N.Y.S. 417, 59 App.Div. 503 
fetter GSN: Be 4S627 MeLOW eINRY > ='5,9 Gulls 
Hughes v. Cuming, 55 N.Y.S. 256, 3 
App.Div. 302 [rev on other grounds 
58 N.E. 794, 165 N.Y. 91, rearg den 59 
N.B. 1123, 165 N.Y. 646]; In re Har- 
beck’s Estate, 254 N.Y.S. 312, 142 
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nection therewith, must be borne by the trust prop- 


estate.8? 


erty,’® or the trust income,’° and, where a trust deed 
shows intent to have all necessary expenses of the 
conduct and management of the estate paid out of 
income, expenses incurred in securing the appoint- 
ment of a new trustee to fill a vacancy should be paid 
out of income and not out of the corpus of the trust 
But the cireumstances may be such as to 
render the petitioner’? or the respondent*? charge- 
able with the costs. 


[§ 406] 7. Annulment, 


Revocation, Suspension, 


and Vacation of Appointment. An unauthorized ap- 


Ordinarily 
plication.*+ 


Misc. 57. 


N.C.—Stafford v. Gallops, 31 S.E. 
265, 223 IN-C2195768) Am SR (815. 


Pa.—Haines v. Hall, 58 A. 125, 209 
Pa. 104. 


Tenn.—Bransford Realty Co. v. An- 
drews, 164 S.W. 1175, 128 Tenn. 725 
[citrCyel. 


Tex.—-Weiner v. Weiner, (Civ.App.) 
245 S.W. 474. 


Va.—Shelton v. Jones, 26 Gratt. (67 


Va.) 891; Edmunds y. Venable, 1 Patt. 
Sci! 2A ‘ 
[a] Mere irregularities in pro- 


ceedings for appointment of a trustee 
under Code Pub. Civ. L. art 16 § 94, in 
which the court had jurisdiction of 
the subject matter and parties, would 
not sustain exceptions by the pur- 
chaser at a trustees’ sale of property. 
Trustees of Samuel Ready School for 
Female Orphans y. Safe Deposit & 
Trust Co. of Baltimore, 88 A. 261, 121 
Md. 515. 


[b] Tlustrations.—(1) An order of 
probate court granting letters of 
trusteeship to ‘trustees named in a 
will on petition after final accounting 
of executors is necessarily a con- 


struction of the will, and a determina- 


tion that trust is valid and that thé 
parties to whom letters are issued 
are the proper trustees, and such or- 
der is not subject to collateral attack 
in subsequent action by trustee to 
test the validity of a provision in will 
creating the trust. Chapin v. Chapin, 
201: INEWap 158 0ne 2295 Mich.) 515.7 2C2) 
Where the court had power to appoint 
a new trustee under a will, such ap- 
pointment was not open to attack in 
a proceeding to test the validity of 
a tax sale of the trust property. 
Rothenberger v. Garrett, 123 S.W. 
574, 224 Mo. 191. (3) Where the court 
exercised its power to appoint a sub- 
stituted trustee, and exercised its 
discretion whether he should give se- 
curity, the validity of the appoint- 
ment and the power of the trustee 
under it was not open to collateral 
attack, and a title tendered by the 
substituted trustee was marketable. 
Evangelical Lutheran Church of the 


Epiphany v. Rabell, 126 N.Y.S. 306, 
141 App.Div. 925. 
7g. Newcomb v. Ingram, (Wis.) 


243 N.W. 209 [reh gr 245 N.W. 121]. 


79. In re Wills, 9 Jur.N.S. 1225; 
In re Parby, 29 L.T.Rep. 72. 


[a] Where trust estate consists 
entirely of realty, the trustees may 
be authorized by the court to raise 
the costs out of the realty by way of 


mortgage. Re Crabtree, 14 Wkly.Rep. 
497. 
[b] On petition for appointment of 


new trustees of two trust funds, the 
costs should be ordered to be paid out 
of the two funds ratably. Re Grant, 


pointment of a new trustee will be revoked upon ap- 
The court has the power to vacate an 
order of appointment upon the application of any 


2 Johns.&H. 764, 70 Reprint 1267. 


[ec] Where two petitions are pre- 
sented on same day for the appoint- 
ment of new trustees, the court will 
order the costs of the more perfect 
petition only to be paid out of the 
fund, and notwithstanding the less 
perfect petition is presented first. Re 


Pring, 42 tzJaeOh. 443% 
3 80. Crawford’s Est., 24 Pa.Dist. 
60. 

ees Matter of Hobron, 24 Hawaii 
(52. 

[a] Attorney’s fee.—Matter of 


Hobron, 24 Hawaii 752. 


82. In re Brackenbury, L.R. ae Ea. 
45; In re Wills, 9 Jur.N.S. 1225 


[a] Costs of petition by reversion- 
ers’ appointment of additional trus- 
tee should be paid by the petitioners 
and not out of the corpus of the 


legacy. In re Brockenbury, L.R. 10 
Eq. 45. 
[b] So much of costs on both sides 


as was occasioned by introduction of 
irrelevant matter into the petition 
should be paid by the petitioner. In 
re Wills, 9 Jur.N.S. 1225. 


83. In re Wills, supra; Re Wise- 
man, 18 Wkly.Rep. 574. 


[a] Illustration.—The respondent 
should pay the costs of so much of 
his affidavit as related to improper 
charges made against petitioner. In 
re Wills, 9 Jur.N.S. 1225. 


[b] Trustee who makes improper 
opposition to a petition for the ap- 
pointment of new trustees will have 
to bear his own costs of the opposi- 
tion, and will have the costs occa- 
sioned to the other parties by his op- 
position deducted from the costs 
properly payable to him. Re Wise- 
man, 18 Wkly.Rep. 574. 


84 Friedley v. Security Trust & 
Safe Deposit Co., 84 A. 883, 10 Del.Ch. 
74. 


[a] Tllustration.—Where a testa- 
mentary trust terminated on the 
death of a trustee, and the duty of 
paying over the trust estate, consist- 
ing of personalty, devolved on the 
executor of the trustee, and the ap- 
pointment of a substituted trustee 
might result in injustice to the estate 
of the deceased trustee, the appoint- 
ment of a substituted trustee should 
be revoked on the application of the 
executor, although the beneficiaries 
asked for the appointment of a sub- 
stituted trustee. Friedley v. Security 
Trust & Safe Deposit Co., 84 A. 888, 
10 Del.Ch. 74. 


[b] Where court had no power to 
appoint a substituted trustee, the ap- 
pointment may be invalidated at the 
instance of one other than the benefi- 
ciary. Friedley v. Security Trust & 
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one interested in the estate who had no notice of 
the original application, so as to give such person 
an opportunity to be heard as to either the method 
of executing the trust or the person designated to 
execute it.6° <A stranger, not interested, cannot 
raise any question as to the want of jurisdiction of 
the court appointing a trustee, or as to the regularity 
of the proceedings. Nor can parties participat- 
ing in the proceeding by appearance subsequently 
question the validity of the appointment.*? 


Annulment. Where the appointment of a trustee 
is by interlocutory decree, a subsequent dismissal 
of the bill annuls the appointment.*® 


Suspension. It has been held that an order ap- 
pointing a trustee is administrative, and may be 
suspended by another chancellor.®® 


Petition for revocation of decree of appointment 
is the proper remedy of an interested party not noti- 
fied of the proceedings for appointment of a trus- 
tee.°° 


[§ 407] 8. Statutory Substitution of Trustees. 
Under statutes providing for the automatie substi- 
tution or succession of trustees under specified cir- 
cumstanees,®! such substitution may take place with- 
out court action;9? probate courts are under a duty 
to recognize new trustees succeeding by operation 


Safe Deposit Co., 84 A. 883, 10 Del. 
Ch. 74. 


91. 


TRUSTS 


a i and parties see supra §§ 393- 


[§§ 406-408 


of law,®* and, unless the statute is void as offend- 
ing some constitutional provision,®* have no juris- 
diction to hear or determine any protest against the 
statutory substitution of trustees,®® and if any rights 
are reserved to the beneficiaries to object to the 
substitution, they may be asserted in a court of equi- 
ty.°® Consent of the beneficiaries of a testamentary 
trust has been held unnecessary to a statutory sub- 
stitution of trustees.°? 


[§ 408] C. Changing Number of Trustees—1. In 
General. Generally the rule to be adhered to is 
that, where original trustees retire, their places 
should be filled up by the same number of new trus- 
tees;°8 the courts are reluctant to change the num- 
ber of trustees from that designated by the creator 
of the trust,®® and on substitution there should gen- 
erally be an adherence to the original number of 
trustees;! although the fact that a change in num- 
ber may be improper will not necessarily render 
the new appointment void.? It seems to be in ac- 
cordance with reason and authority that a court 
may change the number of trustees when, by reason 
of changed conditions in the estate, the number des- 
ignated by the creator has become excessive or in- 
sufficient, and it is necessary to reduce or increase 
the number in order to effectuate the execution of 
the trust.* 


= 


trustees); Kayser’s Est., 5 Pa.Dist. 
738 (appointment of a cotrustee held 
not necessary where a woman trustee 


85. Matter of Welch, 46 N.Y.S. 
689, 20 App.Div. 412 [aff 49 N.E. 1105, 
154 N.Y. 774]; Lancaster’s Appeal, 4 
wy soo vlliko, 24.) but see In re 
Finch, 26 Pittsb.Leg.J.N.S. (Pa.) 142 
(holding that the appointment of a 
trustee, without notice to one of the 
four persons interested, will not he 
set aside at the instance of the person 
not notified, where no suggestion is 
made which would have prevented 
the original appointment, or which, in 
the event of rescission, would prevent 
es reappointment of the same trus- 
tee). 


86. In re Livingston, 34 N.Y. 555, 
2 Abb.Pr.N.S. 1, 32 How-.Pr. 20; Peo. 
VaneNorcon, SFeNny-) 16,10 (seld. mli79): 
New York Security, etc., Co. v. Sara- 
toga Gas, etc., Co., 34 N:Y.S. 890, 88 
aay 569 [aff 51 N.E. 1092, 157 N.Y. 
6 5 


[a] Executors of deceased testa- 
mentary trustee cannot question the 
surrogate’s power under Code Civ. 
Proc. § 2818, to appoint a successor, 
as they are not interested therein. 
Elsworth v. Hinton, 4 N.Y.S. 573, 51 
Hun 641. 


87. Lowe v. Suggs, 13 S.E. 565, 87 
Ga. 577; Woodbridge v. Bockes, 69 N. 
Y.S: 417, 59. App.Div. 503 ‘Laff 63 N.E. 
362, 170 N.Y. 596]. 


88. Barnett v. Smart, 59 S.W. 235, 
158 Mo. 167. 


89. Dean v. Lanford, 30 S.C.Eq. 
423. 
90. Gallagher -v. Sullivan, 146 N. 


EB. 769, 251 Mass. 552. 


[a] Illustration.—Where the pro- 
bate court wrongfully appointed a 
trustee without notice to persons hav- 
ing a vested interest in the trust 
property, as required by Gen. L. c 203 
§ 5, a petition for revocation of the 
decree was the appropriate remedy, 
and properly granted. Gallagher v. 
Sullivan, 146 N.E. 769, 251 Mass. 552. 


See statutory provisions. 


92. Petition of Worcester County 
Nat. Bank of Worcester, 162 N.E.° 217, 
263 Mass. 444 [mod in other respects 
49 S.Ct. 368, 279 U.S. 347, 73 L.Ed. 733, 
61 A.L.R. 987]. 


98. In re Barnett’s Estate, 275 P. 
453, 97 Cal.App. 138. 


Jurisdiction of probate courts to 
appoint trustees see supra § 374. 


e 94. In re Barnett’s Estate, 275 P. 
453,. 97 Cal.App. 138. 


[a] Statute held void.—A statute 
providing for a national bank’s suc- 
cession of a state bank as trustee on 
consolidation with the state bank 
without judicial determination of fit- 
ness was void. Petition of Worcester 
County Nat. Bank of Worcester, 162 
N.E. 217, 268 Mass. 444 [mod in other 
respects 49 S.Ct. 368, 279 U.S. 347, 73 
L.Ed. 733, 61 A.L.R. 987]. 


95. In re Barneitt’s Hstate, 275 P. 
453, 97 Cal.App. 188. 


$6. In re Barnett’s Estate, supra. 
97. In re Barnett’s Estate, supra. 
98. Tarrant v. Backus, 28 A. 46, 
63 Conn. 277; Massachusetts Gen. 


Hospital v. Amory, 12 Pick. 
445; Ogden v. Smith, 2 Paige (N.Y.) 
195; Meinertzhagen v. Davis, LCorle 
Sooye oo) EeVOh. spe oo Reprint 444; 
Lonsdale v. Beckett, 4 De G.&Sm. 73, 
64 Reprint 740; Ex p. Davis, 2*°Y.& 
Coll. 468, 21 Eng.Ch. 468, 63 Reprint 
209; Hulme vy. Hulme, 2 Myl.&K. 682, 
Ri. BEng. Ch. 682, 39 Reprint 1105. 


99. Barker v. Barker, 62 A. 166, 73 
N.H. 353, 1 L.R.A.N.S. 802. See In re 
Andrews’ Will, 253 N.Y.S. 590, 233 
App.Div. 547 [mod 249 N.Y.S. 743, 139 
Mise. 654] (holding that, where a 
trust instrument designated two trus- 
tees and only one qualified and acted, 
on the sole trustee’s subsequent death 
the surrogate was justified in appoint- 
ing two substituted testamentary 


(Mass.) 


‘ley v. Buckley, 


married a nonresident, she retaining 
her residence, although not her legal 
domicile, in the forum, although in 
view of her marriage the court mark- 
ed trust securities as requiring its 
consent to assignment or satisfac- 
tion). 


1. Dixon’ vs iktomer, >i.2 Cush: 
(Mass.) 41; Massachusetts Gen. Hos- 
pital v. Amory, 12 Pick. (Mass.) 445; 
Meinertzhagen v. Davis, 1 Coll. 335, 
28 Eng.Ch. 335, 63 Reprint 444; Buck- 
4 LUP ESO Beg 
Vaughan, 13 L.J.Bankr. 22. 


{a] Will construed.—A will ap- 
pointing two trustees and providing 
that, in case of vacancy, the surviv- 
ing trustee should name successor, 
was held to require two trustees on 
appointment by the court. Colson v. 
Pelgram, 182 N.E. 19, 259 N.Y. 370. 


2. Reid v. Reid, 30 Beav. 388, 54 
Reprint 939. 


_% Safe Deposit & Trust Co. v. El- 
lis, 110 A. 481, 186 Md. 334: Barker 
v. Barker, 62 A. 166, 73 N.H. 353, 1 L. 
R.A.N.S. 802; In re Battin, 104 A. 
434, 89 N.J.Eq. 144, 145 [cit Cyc]; 
Physic’s Estate, 2 Phila. (Pa.) 278. 
See Atty.-Gen. v. Barbour, 121 Mass. 
568 (holding that a residuary devise 
to the three executors named in the 
will, ‘and the survivors or survivor 
of them, their successors in said trust, 
their heirs and assigns forever,” in 
trust for a fund to be held, invested, 
reinvested, ete., for a certain charity, 
does not restrict the power of the 
eourt to appoint new trustees in ac- 
cordance with the testator’s intention 
that the board should constantly con- 
sist of three trustees). 


[a] Matter of discretion.—The 
chancery court is not obliged to ap- 
point the same number of trustees 
provided for by the trust instrument, 
when it appoints a trustee to adminis- 
ter the trust, the number of trustees 
being a matter of pure judicial dis- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 408-411] 


Authorization in trust instrument. If the trust 
instrument be so worded as to authorize the number 
of trustees to be increased* or diminished,® this may 


be done. 
Under statutory authorization. 


may be appointed in place of more where so pro- 


vided by statute.° 
[§ 409] 2. Increasing Number. 


new trustees the court is not limited to the number 
originally named but eve and will increase the num- 


ber as occasion demands.’ 
[§ 410] 3. Decreasing Number. 


eretion. In re Battin, 104 A. 434, 89 
N.J.Eq. 144. 


[b] In England (1) there is some 
conflict of opinion as to whether the 
court has power, under the Trustee 
Act of 1850, to discharge trustees 
without appointing others in their 
place. It has been done in some cases. 
In re Leon, [1892] 1 Ch. 348; In re 
HMartord, 13-Ch.p:~1355—In re: Stokes, 
L.R. 13 Eq. 333; In re Shipperdson, 49 
1.3-Ch.° 619." (2)-But in other ‘cases 
such action was refused. Re Gar- 
diner, 33 Ch.D. 590; In re Aston, 23 
Chemmeeii: > InnresColyeriwn)0"e grd.Ch. 
79, 48 L.T.Ren.N.S. 454; In re Spinks, 
6 B.C. 375. (3) And it was said that 
the same practice must obtain under 
the Trustee Act of 1893 except in an 
action to administer a trust. In re 
Chetwynd, [1902] 1 Ch. 692. But see 
In re Lees, [1896] 2 Ch.-508 (where 
number decreased). 


4. Meinertzhagen v. Davis, 1 Coll. 
353, 28 Eng.Ch. 335, 63 Reptint 444; 
Emmet v. Clark, 3 Giffard 32, €6 Re- 
print 310; Sands v. Nugee, 8 Sim. 130, 
8 Mng.Ch. 130, 59 Reprint 52. 


5. Reid v. Reid, 30 Beav. 388, 54 
Reprint 939; Miller v. Priddon, 1 De 
G.M.&G. 835, 50 Eng.Ch. 257, 42 Re- 
print 581; In re Bathurst, 18 Jur. 568, 
2 Smale & G. 169; In re Fagg, 19 L. 
JeOn 157 vallersyv, -eriddon, el3. Lea), 
Ch. 226. 


“When the power in the will was 
‘to appoint one or more new trustee 
or trustees in the room of the trustee 
or trustees dying’ and both trustees 
die and the donee of the power ap- 
pointed a single trustee in place of 
both, the appointment was establish- 


édem Safe) Deposit. & Drust. Co. v: 
Ellis, 110 A. 481, 483, 136 Md. 334 
[quot Lewin Trusts p 663). 

6 West of England, etc., Dist. 
Bank v. Murch, 23 Ch.D. 138. 

[a] Illustration.—The power of 


appointing new trustees given by 23 
& 24 Vict. c 145. § 27 authorizes a re- 
tiring trustee, one of two originally 
appointed, to appoint a single trustee 
in place of himself, the other original 
trustee having previously disclaimed 
without acting. West of England, 
ete., Dist. Bank v. Murch, 23 Ch.D. 
TERRE 


Yay Worce-v. Foreé, .CNiJ Ch.) 57 AL 
973; D’Adhemar v. Bertrand, 35 Beav. 
19, 55 Reprint 801; Grant v. Grant, 
34 Beav. 623, 55 Reprint 776; Plenty 
v. West, 16 Beav. 356, 51 Reprint 816; 
Matter of Tunstall, 4 De G.&Sm. 421, 
64 Reprint 896; Birch v. Cropper, 2 


In reducing the 
nimber of trustees the court will act with caution. 
Thus it is said to be contrary to the course of courts 
of equity to commit a trust to the care of a single 
trustee,’ where there was originally more than one,° 
or even where there was but one originally,?® al- 
though appointment of a sole trustee is within the 
power of the court,!! and justified under special cir- 
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cumstances,?? 


would benefit the parties interested.*? 
duction of the number from. three to two is not re- 
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or where it appears that such action 


Even a re- 


garded with favor,'* but may be made if the ceir- 


A sole trustee 


cumstances require or justify it.t® 


[§ 411] D. Qualification'® 


and Bond—1l. Neces- 


sity. A trustee should comply with statutory re- 


In appointing 


before acting.1§ 


De G.&Sm. 255, 64 Reprint 115; In re 
Weleh, 3 Myl.&C. 292, 14 Eng.Ch. 292, 
40 Reprint 937; Ex p. Wilkinson, 3 
Mont.&A. 145. 


[a] Increase in amount of trust 
property is a proper ground for in- 
creasing the number of trustees when 
ovportunity arises. Re Boycott, 5 
Wkly.Rep. 15. 


[b] Statutory provisions.—(1) Un- 
der the Trustee Act of 1850 § 82 
the court has jurisdiction to appoint 
an additional trustee, even though 
there is no vacancy in the trustee- 
ship. In re Gregson, 34 Ch.D. 209; 
In re Brackenbury, L. R. 10 Eq. 45; 
Re Bossi, 4 B.C. 584. See also In re 
Nesbitt, b. R19 Ir. 509. (2)) But the 
power conferred by Conveyancing Act 
(1881) § 31 subs 2 to increase the 
number of trustees, ‘fon an appoint- 
ment of a new trustee,” only arises 
when an appointment is being made 
to supply a vacancy in the trustee- 
ship. In re Gregson, supra. (3) Stat- 
ute requiring appointment of a cotrus- 
tee when the trustee resides without 
the state does not apply where the 
trustee marries a man whose domi- 
cile is in another state, and she con- 
tinues to reside within the state. 
Kayser’s Est., 18 Pa.Co. 609. 


& D’Adhemar v. Bertrand, 35 
Beav. 19, 55 Reprint 801; Grant v. 
Grant, 34 Beav. 623, 55 Reprint 776; 
Matter of Tunstall, 4 De G.&Sm. 421, 
64 Reprint 896. 


[a] Where cestui que trust is not 
sui juris, the court will never place 
the fund in the power of a sole trus- 
tee. In re Dickinson, 1 Jur.N.S. 724. 


9.5 Linpere: Ellison, (2s dkuriN.S. 62% 
KingsmiJl vy. Miller, 15 Grant Ch. 
(Ont.) 171; Proudfoot v. Tiffany, 11 
Grant Ch. (Ont.) 461. 


10. D’Adhemar v. Bertrand, 
Beav. 19, 55 Reprint 801. 


11. Safe Deposit & Trust Co. of 
Baltimore v. Ellis, 110 A. 481, 136 
Md. 334. 


[a] Appointment by court of sole 
substituted trustee is valid where the 
trusteeship created by will has be- 
come entirely vacant by death and 
resignation, although the will, ap- 
pointing three trustees, provides that 
as often as there is a vacancy by rea- 
son of death, unwillingness, incom- 
petency, unfitness, or desire to retire, 
the trustees or trustee for the time 
being competent to act can appoint 
a trustee or trustees to supply the va- 
canecy, and can increase or decrease 
the number, not, however, above five 
nor below two. Safe Deposit & Trust 


35 


quirements as to qualification ;+* 
said that both an individual and a corporate trustee 
should comply with the formalities of appointment 


and it has been 


Although there has been some ir- 


regularity in connection with a trustee’s qualifica- 
tion, such irregularity will not necessarily invalidate 
his acts in the administration of the trust estate.*® 
It has been held that the title to property which has 
passed to a trustee by his acceptance of a deed of 
trust is not divested by his failure to qualify.?° 


Trustee appointed in foreign country. It has been 
held unnecessary for a trustee appointed in a foreign 


Co. of Baltimore v. Ellis, 110 A. 481, 
136 Md. 334. 


12. Im re. Reynault;. 16. Jur. 233- 
Proudfoot vi Tiffany; 1d4GrantvChe 
(Ont.) 461. 


[a] Where trust was shortly to be 
wound up, and there had been but one 
trustee originally, appointment of a 


sole trustee was permissible. In re 
Reynault, 16 Jur. 233. 
13. Burpee v. Burpee, 84 A. 648, 


109 Me. 379; Physic’s Estate, 2 Phila. 
Ge 278; Sitwell v. Heron, 14 Jur. 


[a] Tllustration.—If a judge of 
probate had jurisdiction to appoint a 
sole trustee under a will, which 
named testator’s four sons as trus- 
tees, none of whom qualified, the ap- 
pointment of one of them as sole 
trustee will not be disturbed, where it 
appears that the only duty was to 
collect and disburse the income, and 
that the appointee is qualified and a 
man of integrity and good business 
capacity. Burpee v. Burpee, 84 A. 
648, 109 Me. 379. 


14. Proudfoot vy. Tiffany, a Grant 
CheecOnt yd ole 


15. Bulkeley v. Eglinton, ‘ Jur.N. 
S. 994; Re Marriott, 18 L.T.Rep.N.S. 
749 (where little of the trust was left 
unperformed). 


[a] Form of order appointing two 
continuing trustees of real and per- 
sonal estate settled by will, in place 
of themselves and one retiring trus- 
va see In re Northrop, 20 Wkly.Rep. 

ot 

16. Who may be trustee see supra 
§§ 326-338. 

17. Fernald v. Church, 88 A. 705, 
77_N.H. 108; In re Jones’ Estate, 238 
N.Y.S. 758, 757, 136 Mise. 122> Ander= 
son v. Caulk, (Civ.App.) 5 S.W. (2a) 
peat: on $.W. (24a) 1008, 120 Tex. 

5 
18. Fellows v. First Nat. Bank of 
Bay City, 159 N.W. 335, 192 Mich. 640: 


[rev on other grounds 30 S.Ct 34, 
244 U.S. 416, 61 L.Ed. 1233]. 


19. In re Jones’ Estate, 238 N.Y.S. 
758, 186 Misc. 122. 


20. Regan v. West, 4 N.E. 365, 115 
Ill. 603; Young v. Cardwell, 6 Lea 
(Tenn.) 168; McWilliams v. Gough 


93 N.W. 550, 116 Wis. 576. And see 
Bradstreet v. Butterfield, 129 Mass. 
339 (holding that trustee’s failure to 
give bond did not invalidate convey- 
ances by him because no bond was 
required by the will, statute, or court 
decree appointing him). 
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country to take out letters in the domestie forum 
of original probate jurisdiction.?! 

[§ 412] 2. Oath. Statutory requirements as to 
the filing of an oath by a trustee’? are founded upon 
the necessity of having some formal record of the 
trustce’s assumption of duties?* and some formal 
qualification by him.?* It has been held that an 
inadvertent failure to file a prescribed oath may 
be cured by a subsequent filing under order of court.*° 


[§ 413] 3. Bond?*—a, Requirement—(1) In Gen- 
eral. <A bond is not inherently essential to the exist- 
ence of a trusteeship.2* Where the matter is not 
otherwise regulated by statute?® or provision of the 
trust instrument?® the question of whether a trus- 
tee should give bond is addressed to the discretion 
of the court,?° which may in a proper case omit the 
requirement,*! or, by virtue of its inherent chancery 
jurisdiction over trust estates, may require the exe- 
cution of a bond for the faithful administration of 
the trust,?? either upon application®® or upon its 
own motion.?4 Where, however, there is no provi- 
sion of the trust instrument requiring a bond, the 
court should not exercise its discretionary power®® 
to demand a bond unless upon a showing of probable 
loss or other equitable ground for a bond.*® 


Implied trust. A trustee may be compelled to give 
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[$§ 411-414 


results from operation of law alone.*7 


[§ 414] (2) Under Statute*‘—(a) InGeneral. A 
trustee must give a bond where required by stat- 
ute.*? 


Particular statutory provisions. Statutes provid- 
ing that, where any person interested in a trust cre- 
ated by will or deed shows that it is necessary for the 
safety of beneficiaries to require security of the trus- 
tee, the trustee appointed shall give security, are 
intended to afford full protection to all interested 
in the trust property*® and the court may properly 
require a bond on a showing that the trustee has 
made a hazardous investment of trust funds.4+ Un- 
der a statute providing that every trustee appointed 
by any deed or other written instrument to hold, 
manage, or dispose of property for another, may be 
required to give bond, a “naked trustee” may be re- 
quired to give a bond.*2 Under statutes requiring 
bond of a trustee to whom real or personal property 
is limited or conveyed for creditors, or for sale for 
any purpose, a bond is required of a trustee hold- 
ing property for sale although not technically a 
trustee for ereditors;*? but no bond is required of 
a trustee to whom property is limited or conveyed 
to hold until a specified time and then to distribute,** 
and the fact that such trustee is given an incidental 
power of sale does not bring him within the purview 


security for the trust property, although the trust 


21. In re Ripley, 167 N.Y.S. 162, 


101 Misc. 465. 


[a] English trustee of testator’s 
English estates need not take out let- 
ters of trusteeship in New York, al- 
though New York be forum domicilii, 
or place of original probate of will. 
uate Ripley, 167 N.Y.S. 162, 101 Misc. 
465. 


22. 


23. In re Jones’ Estate, 238 N.Y.S. 
753, 1386 Misc. 122. 


24 %In re Jones’ Hstate, supra. 
25. In re Jones’ Estate, supra. 


{a] TIllustratiion.—Trustee’s inad- 
vertent failure to file oaths with sur- 
rogate’s court may be cured by sub- 
sequent filing under order of surro- 
gate either presently or with nunc pro 
tunc direction. In re Jones’ Estate, 
238 N:Y-.S. 753, 136 Mise. 122. 


26. Furnishing of bond as affect- 
ing change of status from executor to 
trustee see infra § 511. 


27. Reeder v. Reeder, 
122, 184 Iowa 1. 


See statutory provisions. 


168 N.W. 


28. See infra §§ 414, 415. 
29. See infra §§ 416-419. 
30. Reeder v. Reeder, 168 N.W. 


122, 184 Iowa 1; Gaither’s Guardian 
ad Litem v. Gaither, 280 S.W. 1099, 
Zio Ky. So oUs 


831. Saffold v. Stevens, 13 S.W.(2d) 
268, 270, 227 Ky. 364; Gaither’s 
Guardian ad Litem v. Gaither, 280 S. 
W. 1099, 213 Ky. 330. 


“The county court, in the exercise 
of its discretion, is authorized to per- 
mit the -qualification of a _ trustee 
without bond, particularly where the 
creator of the trust does not require 
it either expressly or impliedly, and 
where there is no probability of loss.” 
Saffold vy. Stevens, supra. 


[a] No abuse of discretion.— 
Where testatrix required no bond, and 


— 


no probability of loss was shown, the 
court did not abuse its discretion in 
not requiring a trustee to give bond. 
Gaither’s Guardian ad _ Litem v. 
Gaither, 280 S.W. 1099, 213 Ky. 330. 


32. Ind.—Ex p. Kilgore, 22 N.E. 
104, 120 Ind. 94; State v. Roudebush, 
16, N.BL 636, 114 End: «84%: Batesy v. 
State, 75 Ind. 463; Tucker v. State, 
72 Ind. 242; Thiebaud v. Dufour, 54 
Ind. 320. 


epee yee ae v. Reynolds, 9 Ky.L. 


Me.—Dresser v. Dresser, 46 Me. 48. 


Md.—Munroe vy. Whitaker, 88 A. 
237, 121 Md. 396. 


Neb.—In re Frerichs’ Estate, 233 N. 
W. 456, 458, 120 Neb. 462 [quot Cyc]. 


N.J.—Starr v.. Wiley, 103 A. 865, 
89 N.J.Eq. 79; Holcomb v. Coryell, 12 


N.J.Hq. 289. 
Pa.—Bernheimer’s Bst., 27 Pa.Co. 
632; Ex p. Conrad, 2 Ashm. 527. 


'S.C.—Gibbes v. Guignard, 1 S.C. 
359. 
[a] Although no bond was direct- 


ed by will, a court of equity which 
had assumed jurisdiction of the ad- 
ministration of a testamentary trust 
had power to require a bond from the 
trustee. Munroe vy. Whitaker, 88 A. 
237, 121 Md. 396. 


[b] Where fund which passes into 
hands of trustee is personal property, 
the court will require of the person 
appointed security for the faithful 
application of the fund to the pur- 
poses of the trust. Bx p. Conrad, 2 
Ashm. (Pa.) 527. 


[c] Where trustees have improp- 
erly invested funds in risky way, al- 
though without loss and without any 
reflection upon their personal in- 
tegrity, the court may in its discre- 
tion require security instead of re- 
moving them. Bernheimer’s Estate, 
21 Pa.Con Oo2: 


of the statutes.*® 


Under code provisions requiring 


33. Munroe v. Whitaker, 88 A. 237, 
121 Md. 396: 


34 Munroe v. Whitaker, supra. 
35. See supra text and note 30. 


36. In re Frerichs’ Estate, 233 N. 
W. 456, 120 Neb. 462. 


&7. Clarke v. Saxon, 10 S.C.Eqa. 69. 


38. Effect of statutes where cre- 
ator of trust makes provision as to 
bond seesinfra § 418. 


39. See statutory provisions; 
cases infra notes 40-48. 


40. Coudon v. Updegraff, 83 A. 145, 
Ui IN Ro Ge 


41. Coudon v. Updegraff, supra. 


[a] Loan on call without security. 
a v. Updegraff, 83 A. 145, 117 


42. Gartside v. Gartside, 20 S.W. 
669, 113 Mo. 348. 


[a] Since statutory “provisions 
extend to a trustee who holds prop- 
erty for another,’ a naked trustee 
without power to sell or to receive 
rents and income is within its provi- 
sions and may be required to give 
bond, and where it further appears 
that the trustee has implied power of 
sale this fact supplies an additional 
reason for requiring bond. Gartside 
v. Gartside, 20 S.W. 669, 113 Mo. 348. 


43. Cummings y. Wildman, 81 A. 
610, 116 Md. 307. 


[a] Conveyance to trustees to 
sell, lease, or encumber is within the 
statute. Cummings v. Wildman, 81 
A. 610, 116 Md. 307. 


44. Schmidt v. Hinkley, 80 A. 971, 
115 Md. 330; Philbin v. Thurn, 63 A. 
571, 1038 Md. 342; Talbott v. Leather- 
bury, 48 A. 733, 92 Md. 166; Kerr v. 
White, 9 Baxt. (Tenn.) 161. 


45. Schmidt v. Hinkley, 80 A. 971, 
115 Md. 330; Talbott v. Leatherbury, 
48 A. 733, 92 Md. 166. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


§§ 414-415] 


a bond of every trustee or assignee to whom prop- 
erty exceeding a prescribed value is conveyed in trust 
for creditors, unless released in writing before en- 
tering upon the duties of his office, it is error for a 
court to appoint such a trustee without requiring 
bond where the property is of the specified value 
and the beneficiaries have not waived a bond.*® 


Retroactive character. 


operation.*§ 


[§ 415] (b) Testamentary Trustees. 


Statutes requiring trus- 
tees to give bond have been construed as applicable 
to deeds of trust executed before their enactment,*? 
unless containing a provision against retroactive 


TRUSTS 


trustees.°® 


statute to give bonds.*9 
construed as mandatory,®° and as applicable both 
to trustees who are also executors®! and to persons 
not executors but designated in the will as trustees.°” 
Under mandatory statutes requiring bond, a bond 
is essential to the official character of the trustee 
to perform the trust,°? and is prerequisite to his 
power to act as trustee.>+ 


Statute requiring bonds of executors and admin- 
istrators®® has been held inapplicable to testamentary 


[65 C.J.] 607 


Such statutes have been 


Statutes requiring bonds of testamentary guardians 


Testamen- 


tary trustees are now quite generally required by 


{a] MTllustration.—Neither Code 
Pub. Gen. L. (1904) art 16 § 221, re- 
quiring a trustee to whom property is 
conveyed for the benefit of creditors, 
or to be sold for their benefit, or to 
be sold for any other purpose, except 
on a contingency, to file a bond, and 
providing that until it is filed no title 
shall pass to him, and no sale made by 
him without such bond shall be valid, 
nor § 222, providing that when prop- 
erty is conveyed to a trustee as secur- 
ity for debt, or to be sold on a con- 
tingency, while no bond need be filed 
till the contingency happens, or a sale 
is about to be made, no suth sale 
made without such bond shall pass 
title, applies to a deed creating a 
trust to hold for the life and benefit 
of the grantor, with incidental pow- 
ers of sele for purposes of reinvest- 
ment and for division among the per- 
sons entitled after the death of the 


grantor. Schmidt v. Hinkley, 80 A. 
971;,/115 Md. 330. 
46. Maxwell v. Finnie, 6 Coldw. 


(Tenn.) 434. 


47. Lackland v. Davenport, 5 S.E. 
540, 84 Va. 638. 


[a] Illustration.—Acts (1885-1886) 
p 478 ec 420, approved March 6, 1886, 
requiring trustees of property exceed- 
ing two hundred dollars in value to 
give bond for faithful performance, 
if required by the beneficiaries, either 
before or after entering on the dis- 
charge of their duties, applies as 
well to deeds of trust executed be- 
fore as after its passage, and in 
merely. changing the form of the 
remedy does not take away or alter 
any vested right. Lackland vy. Daven- 
port, 5 S.E. 540, 84 Va. 638. 


48. In re Michels’ Estate, 160 N. 
WS» 520: 3 


[a] Specific exception controlling. 
—Where Code Civ. Proc. § 2639, after 
requiring testamentary trustees to 
furnish bonds, excepted trustees un- 
der wills executed prior to its pas- 
sage, this specific exception was not 
affected by the general provision in 
§ 2641 that the chapter should apply, 
irrespective of the date of the will’s 
execution, so that no bond was re- 
quired of trustees under a will execut- 
ed before enactment of such § 2639. 
In re Michels’ Estate, 160 N.Y.S. 520. 


49. In re Frerichs’ Estate, 233 N. 
W. 456, 458, 120 Neb. 462 [quot Cyc]. 
And see cases infra this note; and 
infra text and notes 50-61. 


[a] Itis part of Connecticut stat- 
ute law ‘that every testamentary 
trustee should, unless otherwise pro- 
vided in the will, be required by the 
court of probate having jurisdiction 
over the estate of the testator to give 
a sufficient bond, with surety,’ and 
provisions of the will directed to the 
“judge” of probate as to the extent 
of security required have been con- 


strued as applicable to the “court” of 


probate. Allen’s Appeal, 38 A. 701, 69 
Conn. 702. 
[b] In Massachusetts (1) trustees 


under a will cannot maintain a bill 
for instructions as to whether or not 
Pub. St. c 141 § 12, which provides 
that every trustee under a will shall, 
except as otherwise provided by law, 
give bond such as the probate court 
shall order, applies to them, as that 
question is for the probate court to 
decide in the first instance. Bullard 
v. Atty.-Gen., 26 N.E. 691, 153 Mass. 
249. (2) The provisions of Rev. St. 
ec 69, requiring trustees under a will 
to give bond to the judge of pro- 
bate before entering on the duties of 
their trust, were held to be confined 
to private trusts of limited duration, 
and not to extend to a public and 
permanent charity, the beneficiaries 
of which were indefinite, and a per- 
petual succession of trustees provid- 
ed for in the will establishing it. In 
re Lowell, 22 Pick. 215. (3) This re- 
striction to private trusts is not af- 
fected by the revision of that chap- 
ter (Gen. St. e@ 100). Drury v. Natick, 
10 Allen 169. 


[c] Under New Hampshire statute 
every trustee shall give bond to the 
judge of probate, and failure to give 
bond is to be deemed a declination of 
the trust. Rockwell v. Dow, 154 A. 
229,89 N.H. 58. 


{d] In New York (1) the require- 
ment of a bond from a testamentary 
trustee is now governed by Surro- 
gates’ Ct. Act § 97. (2) Where the 
circumstances of one of two testa- 
mentary trustees are such as not to 
afford adequate security for the prop- 
er discharge of all his duties, he can- 
not be relieved from furnishing a bond 
by establishing the solvency and re- 
sponsibility of his associate. Matter 
of Sears, 5 Dem.Surr. 497. (3) Under 
eode provisions since repealed and 
authorizing the court to require bond 
of a testamentary trustee where the 
circumstances are such that an ex- 
ecutor would not be allowed to qualify 
without giving security, the court 
lacked power to require bond of a tes- 
tamentary trustee in the absence of 
such circumstances (Lawrence’s Es- 
tate, 15 N.Y.St. 441, 6 Dem.Surr. 342), 
(4) as where the trustee was compe- 
tent, honest, and solvent, and merely 
lacked wealth equivalent to the 
amount intrusted to him under a will 
granting broad discretionary powers 
of investment (In re Weil, 63 N.Y.S. 
688, 49 App.Div. 52), (5) although the 
trustee could be required to give se- 
curity in a case where an executor 
would not be removed for lack of se- 
curity (Matter of Carr, 121 N.Y.S. 109, 
66 Misc. 111, 7 Mills 367). (6) Where 
the property of an estate was in the 
hands of the executor as such, and 
he had no possession of the share be- 
queathed to him as trustee, and he 


do not apply to ordinary testamentary trustees.°* 


could not hold such share as trustee 
until the death of a life tenant, it was 
held that he should not be required to 
give security as trustee until the 
trust fund came to his hands as trus- 
tee, and that, when a decree was made 
settling his account as executor and 
directing payment of the legacies a 
petition might be made requiring him 
to give security,’ Matter of Carr, 
supra. 


50. Rockwell v. Dow, 154 A, 229, 85 
N.H. 58; Madler v. Kersten, 175 N.W. 
779, 170 Wis. 424; McWilliams v. 
Gough, 93 N.W. 550, 116 Wis. 576. 


[a] Statute providing that “ ‘every 
trustee’ etc., ‘shall give a bond’” is 
mandatory, and where the statute con- 
tinues “in such sum as the court may 
order,” “the words ‘as the court may 
order’ do not modify the mandatory 
requirement of a bond.” McWilliams 
wien ee 93 N.W. 550, 552, 116 Wis. 


51. Groton v. Ruggles, 17 Me. 1387; 
Scammon vy. Pearson, 107 A. 605, 79 
N.H. 213; In re Kachelmacher’s Bs- 
tate, 178 N.E. 314, 40 Ohio App. 282. 


[a] Separate bond in character of 
trustee is required. Groton v. Rug- 
gles, 17 Me. 317. 

52. Stevens v. Burgess, 61 Me. 89. 

[a] One receiving bequest of stat- 
ed sum to be applied to particular 
purposes must give bond as required 
of testamentary trustee. Stevens v. 
Burgess, 61 Me. 89. 


53. McWilliams v. Gough, 93 N.W. 
550, 116 Wis. 576. 


54. arcsh er v. Dow, 154 A. 229, 85 
Pree 


N.H 

55. See Mxecutors and Administra- 
tors § 190. 

56. Dingman vy. Beall, 72 N.E. 729, 


213 Ill. 238. 


57. In re Frerichs’ Estate, 233 N. 
W. 456, 120 Neb. 462. 


[a] Mlustrationm—Where the dis- 
trict court found that the naming of a 
trustee in a will was in the nature 
of the appointment of a testamentary 
guardian, and that Comp. St. (1922) § 
1586 applied, and therefore ordered 
the county court to require a bond of 
the trustee for one hundred twen- 
ty-five per cent of the gross value of 
the trust estate, and that the trus- 
tee take oath and administer the 
trust estate under orders of the coun- 
ty court, and the executor was denied 
his discharge except on these condi- 
tions, the upper court, in denying ne- 
cessity for a bond under such statute, 
said: ‘Section 1586, Comp. St. 1922, 
provides that a surviving parent may, 
by will, appoint a testamentary guard- 
ian of a minor. But the record here 
shows (1) that the testator was not 
the surviving parent, and (2) that the 
trust established by the will was 


608 [65 C.J.] 


Statutes requiring bonds of trustees for creditors®® 
have been held inapplicable to testamentary trus- 
tees.5° 


Under statutes entitling remaindermen to security 
for proper administration of a trust, one holding 
in trust for remainder interests will ordinarily be 
required to give a bond,®° although where the desig- 
nated trustee has discretionary power to expend 
the whole ‘income and principal for his own per- 
sonal use, no bond will be required in the absence 
of proof of waste or diversion from personal use.°* 


[§ 416] (3) Under Provisions of Trust Instru- 
ment—(a) In General. In the absence of control- 
ling and mandatory provision of statute,°* it is op- 
tional with the creator of the trust to require a 
bond or not.°? Where the trust instrument expressly 
requires a bond, the trustee must give a bond before 
assuming his duties.®# 


[§ 417] (b) Absence of Provision as to Security. 


TRUSTS 


[§§ 415-418 


Where the trust instrument is silent as to security, 
and there is no controlling statutory requirement of 
security,°> in the absence of waste, mismanagement, 
insolvency, or the like, the court will not ordinarily 
require security of the trustee,®® although under its 
discretionary power®’ the court will require’a bond 
in such cases where that seems advisable for protec- 
tion of the trust estate.®* 


[§ 418] (c) Provision Dispensing with Security— 
aa. In General. If it be the clearly expressed pur- 
pose of the author of the trust that the trustee shall 
not be required to execute a bond, none will be re- 
quired,®® unless in pursuance of some express statu- 
tory requirement,’° or unless there is reason to ap- 
prehend that the safety of the estate demands it.74 
On the other hand, where the power or authority 
of a trustee to do an act or make a sale is derived 
from, or where he is appointed by, the court, and the 
statute requires the execution of a bond as a condi- 
tion upon which the appointment may be made or 


Yerke’s Est., 8 Pa.Dist. 36. 


to continue until the beneficiary be- 
came twenty-six years of age, or five 
years beyond his majority. Both of 
these conclusions of fact indicate 
that this was not a testamentary 
guardianship and that section 1586 is 
not applicable.” In re Frerichs’ Es- 
tate, 233 N.W. 456, 457, 120 Neb. 462. 


58. See supra § 414 text and notes 
43-45, 


59. Philbin v. Thum, 63 A. 571, 103 
Md. 342; Kerr v. White, 9 Baxt. 
(Tenn.) 161. 


60. McClernan vy. McClernan, 20 A. 
908, 73 Md. 283. 


[a] Ellustration—A bequest of an- 
other one fourth of the residue to a 
daughter-in-law absolutely, followed 
by a direction immediately to invest 
the same, without power to uSe or 
diminish the principal, and after her 
death to her children, creates a trust 
in the daughter-in-law for her own 
use during life, and then for her chil- 
dren; and under Code art 16 § 203, 
which entitles the remaindermen to 
security for the proper administra- 
tion of a trust, she will be compelled 
to execute a bond before the executors 
will be allowed to pay over the be- 
quest to her. McClernan v. McCler- 
nan, 20 A. 908, 73 Md. 283. 


61. McClernan vy. McClernan, su- 
pra. 
{a] Illustration.—A will bequeath- 


ing one fourth of the residue of tes- 
tator’s estate to his daughter for life, 
with full power to expend any part 
or all of it “for her own use only,” 
with remainder to her brothers, fol- 
lowed by the words, “I solemnly en- 
join her to hold this as a trust, and 
at once, with the aid of competent 
counsel, by her will properly execut- 
ed, so to arrange her affairs that my 
wishes herein indicated may be car- 
ried out,” creates a trust in the daugh- 
ter for the benefit of her brothers as 
to the part of the bequest that may 
remain unexpended at her death, but 
the daughter will not be compelled to 
give a bond for the proper administra- 
tion of the trust, in the absence of 
any charge that she refuses to make 
a will as directed in the bequest, or 
that she is needlessly wasting the 
property or diverting it from her own 
personal uses. McClernan v. Mc- 
Clernan, 20 A. 908, 738 Md. 283, 


62. See supra §§ 414. 415, and in- 
fra § 418 text and note 70. 


63. Liesemer v. Burg, 60 N.W. 290, 
102 Mich. 20; In re Frerichs’ EState, 
ite peak 456, 458, 120 Neb. 462 [quot 

ye). 


een Huston v. Weed, 242 Ill.App. 


fa] Bond is “condition precedent 
to his power and authority as trustee.” 
Huston v. Weed, 242 Ill.App. 495, 499. 


65. See supra §§ 414, 415; and in- 
fra text and notes 66-68. 


66. Iowa.—Reeder v. Reeder, 168 N. 
W. 122, 184 Iowa 1. 


Ky.—Saffold v. Stevens, 13 S.W. 
(2d) 268, 227 Ky. 3864; Gaither’s 
Guardian ad Litem v. Gaither, 280 S. 
W. 1099, 213 Ky. 330; Berry v. Wil- 
liamson, 11 B.Mon. 245. 


Md.—McClernan v. 
A. 908, 73 Md. 283. 


Neb.—In re Frerichs’ Estate, 233 N. 
W. 456, 458, 120 Neb. 462 [quot Cyc]. 


ag OMe v. Coryell, 12 N.J.Ea. 


Pa.—Keene’s Estate, 81 Pa. 133; 
Mason’s Hst., 12 Pa.Dist. 717, 29 Pa. 
Co. 240; Branin’s Est., 5 Pa.Dist. 464, 
18 Pa.Co. 320; Lindsay’s Estate, 10 
Whkly.N.C. 36. 


See Dougherty v. Conly, 123 A. 401, 
403, 14 Del.Ch. 176 [cit Cyc] (where 
the party of whom the court refused 
to require security was not a trustee 
but the court stated that no bond 
would have been required even if she 
had been a trustee because the testa- 
tor’s omission of the requirement of 
security amounted under the facts to 
an implied dispensing with security, 
and in the absence of a showing of 
danger of loss the court does not re- 
quire bond). 


fa] That testator selects for 
trusteo irresponsible person is 
ground for the court to require 


McClernan, 20 


his 
no 
se- 


curity. Holcomb y. Coryell, 12 N. 
J.Hq. 289. 
{[b] Poverty of trustee is not of 


itself sufficient ground for requiring 
security. Berry v. Williamson, 11 B. 
Mon. (Ky.) 245. 


67. See supra § 413. 


68. Munroe y. Whitaker, 88 A. 237, 
121 Md. 396. 


69. Parker v. Sears, 117 Mass. 5138; 


iehig elgg 


{a] Express exemption unneces- 
Ssary.—(1) It is not necessary that 
the order or request should be made 
in express terms. In re Lowell, 22 
Pick. (Mass.) 215. (2) It is sufficient 
if it may be fairly inferred from the 
will that the testator intended that 
a bond should not be taken (In re 
Lowell, supra). 


70. Ex p. Kilgore, 22 N.E. 104, 120 
nes 94; Plummer’s Estate, 43 Pa.Co. 
[a] In Maryland, where a will cre- 


ating a trust provided that no bond 
be required of the executor, and one 
was accordingly given only for such 
penalty and conditions as are re- 
quired by Code Pub. Gen. L. (1904) 
art 93 § 40, but circumstances arose 
which required a new bond to be given 
with a greater penalty and other con- 
ditions, a court of equity, after having 
taken jurisdiction of the estate, may 
require such qa bond. Smith vy. Mich- 
ael, 77 A. 282, 113 Md. 10. 


_ (b] In Washington, under Rem- 
ington Comp. St. § 1462, the probate 
court could not require the executrix 
and trustee named in nonintervention 
will, expressly providing that no bond 
should be required in either capacity, 
to execute a bond for the faithful 
performance of her duties, in the ab- 
sence of a showing that the trust had 
not been faithfully discharged, and 
that the persons interested had been 
or were about to be damaged by the 
doings of such executrix and trustee 
in which cases only may bond be re- 
quired under such statute. In re 
Passage’s Hstate, 210 P. 370, 122 
Wash. 249. 


71. Ladd v. Ladd, 27 So. 924, 125 
Ala; 135; -Kerr: v. White, 9, Baxt. 
(Tenn.) 161 (holding, however, that 
where a testamentary trustee is ex- 
empted from giving bond by the will, 
equity will not require that he give 
bond merely because the trust estate 
exceeds what he is worth). 


[a] Subsequent change in circum- 
stances of trustee.—Where a will, in 
creating a trust, directs that the trus- 
tee named shall not be required to 
give bond, and the trustee enters upon 
the trust in accordance therewith, the 
probate court may, under Rev. L. § 
2284, require of such trustee a bond, 
in view of a subsequent change in his 
circumstances. Foss v. Sowles, 19 


In re Kelley’s Estate, 95 A. 401, 259! A. 984, 62 Vt. 221. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 418-424] 


the power exercised, the power can be conferred 
only upon the statutory conditions, without regard 
to the wishes expressed by the author of the trust.7? 


[§ 419] bb. To What Trustees Applicable. A pro- 
vision in the trust instrument dispensing with se- 
eurity will ordinarily be limited to those designated 
as trustees therein,’* although such exemption from 
bond may be extended to include persons designated 


as alternative trustees.74 
[§ 420] b. Amount. 


cireumstances.?® 


72. Ex p. Kilgore, 22 N.E. 104, 120 
Ind. 94. 


73. Sneer v. 
102 Iowa 462. 


fa] Exemption usually personal to 
trustee named in instrument.—Sneer 
v. Stutz, 71 N.W. 415, 102 Iowa 462. 


74 %In re Bowne’s Estate, 259 N.Y. 
S. 254, 144 Misc. 668. 


[a] Alternate trustees specifically 
named in will are within the benefit 
of a clause requesting that no bonds 


Stutz, 71 N.W. 415, 


be required of trustees. in” re 
Bowne’s Estate, 259 N.Y.S. 254, 144 
Misc. 668. 

75. See statutory provisions. 

76. Yore v. Crow, 90 Mo.App. 562; 


Perrine v. Petty, 34 N.J.Eq. 193. 
77. Yore vy. Crow, 90 Mo.App. 562. 


78. Perrine v. Petty, 34 N.J.Eq. 
193; In re Gunther, 188 N.Y.S. 615, 197 
App.Div. 28; Palmer v. Dunham, 3 
Silv.Sup. 159, 6. N.Y.S. 262, 53 Hun 637 
{aff 25 N.E. 1081, 125 N.Y. 68]. 


[a] True test for determining suf- 
_ ficiency of security for a trust fund 
is the value of the property as deter- 
mined by the price it would bring at a 
forced sale. Perrine v. Petty, 34 N. 
J.Eq. 193. 


- [b] Value of capital and amount 
of income.—Where the trust property 
amounted to over two hundred thou- 
sand dollars, and was invested in 
bonds and other high-grade securities, 
with an annual income of over ten 
thousand dollars, an agent appointed 
by the supreme court to carry out the 
unexecuted trust should give a bond 
at least in the amount of two hundred 
fifty thousand dollars, which was 
the amount required of his predeces- 
sor, if not double the amount involved, 
and a requirement that he merely fur- 
nish a bond for twenty thousand dol- 
lars is improper. In re Gunther, 188 
N.Y.S. 615, 197 App.Div. 28. 


79. Palmer v. Dunham, 3 Silv.Sup. 
159, 6 N.Y.S. 262, 53 Hun 637 [aff 25 
N.E. 1081, 125 N.Y. 68]; Myers’s Es- 
tate, 29 Pa.Co. 303. 


[a] Deposit with trust company.— 
Where the trust fund amounted to 
over half a million dollars, but was 
chiefly invested in securities depos- 
ited with a trust company from whose 
custody taney could not be withdrawn 
except by direction of the court, the 
trustee was required to give a bond 


[65 C. J.—39] 


Subject to applicable statu- 
tory regulations,*® the amount of a trustee’s bond 
rests in the sound discretion of the court,’® and bond 
should be furnished in reasonable amount?’ in view 
of the value of the property’® and other applicable 
Under local practice it has been 
held that the penalty of the bond should be equal 
to double the value of the trust estate.®° 


[§ 421] c. Sureties—(1) In General. 
bond without sureties is authorized by statute,®! the 
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bond of a trustee should be a bond with sureties,°? 
of the prescribed number,®* and the sureties should 
reside within the jurisdiction of the court,’* particu- 
larly where the trustee is himself a nonresident.*® 


[§ 422] (2) Discharge. 
eral rulesS® a surety for a trustee may not be re- 
lieved of further liability on his mere arbitrary de- 


In accordance with gen- 


Order discharging sureties of a former bond on 


required.°° 


Unies law bond.?? 


in the penal sum of fifty thousand dol- 
lars. Palmer v. Dunham, 53 Hun 687, 
3 Silv.Sup. 159, 6 N.Y.S. 262 [aff 25 
N.E. 1081, 125 N.Y. 68]. 


[b] Nature of property.—Where 
trust property consisted of real estate, 
a bond sufficient in amount to cover 
trustee’s payment of probable cost 
of repairs and of taxes and other 
fixed charges, before turning over the 
income to herself as beneficiary of the 
life estate, was all that could rea- 
sonably be required. Myers’s Estate, 
29 Pa.€o.,.30es 


89. Dunscomb v. Dunscomb, 2 Hen. 
&M. (12 Va.) 11. 


81. See statutory provisions; 
case infra this note. 


[a] Particular statute construed.— 
Under a statute providing that a trus- 
tee shall be exempt from giving a 
bond with sureties “when all the per- 
sons beneficially interested in the 
trust, being of full age and legal ca- 
pacity, request such exemption,” the 
words ‘persons beneficially inter- 
ested’”’ mean persons having a present 
vested interest and do not include all 
persons who may possibly become in- 
terested in the future. Dexter vy. Cot- 
ting, 21 N.E. 230, 149 Mass. 92. 


82. Gaskill v. Gaskill, 7 R.I. 478. 


83. See statutory provisions; and 
ease infra this note. 


[a] Where two sureties are re- 
quired by law, unless each of them 
justifies in the full penalty of the 
bond, there must be two sets of jus- 
tification, so to speak, in such full 
penalty. The penalty, in other words, 
must be twice made up, that is: First, 
by two persons, each of whom is fully 
qualified; second, by one person who 
is sufficient by himself, and two or 
more persons else, who are unitedly 
sufficient; or third, by two distinct 
sets of persons, each of which sets is 
worth, in combination, the full penal- 
ty of the bond. Trask v. Annett, 1 
Dem. Surr. “GN YoU 7 


and 


84 Gaskill v. Gaskill, 7 R.I. 478; 
Ex p. Robert, 21 S.C.Eq. 86. 

85. Gaskill v. Gaskill, 7 R.I. 478; 
Ex p. Robert, 21 S'C.BHq. 86. 

86. See Principal and Surety § 152. 

87. Lawyers’ Surety Co. v. Ay- 
rault, 150 N.Y.S. 800, 165 App.Div. 
254; Maryland Casualty Co. v. Klab- 


er’s Hstate, 164 P. 574, 84 Or. 115. 
[a] Fault, dereliction, or miscon- 


[§ 424] e. Joint or Several Bonds. 


the furnishing of a new bond is so far final and con- 
clusive as not to be subject to collateral attack.’ 


[§ 423] d. Form and Requisites. A trustee’s bond 
must be so executed as to be enforceable in a court 
of law,*® and approval by the court is ordinarily 
Mere informalities will not necessarily 
invalidate such a bond,®t and even though void as 
a statutory bond, it may be held good as a common- 


Where there 


duct on part of principal should be 
shown to entitle surety to be dis- 


charged from further liability. 
Maryland Casualty Co. v. Klaber’s 
Hstate, 164 P. 574, 84 Or. 115. 


88. Fidelity & Deposit Co. v. Wolfe, 
126 N.E. 414, 100 Ohio St. 332. 


{a] Illustration.—An order of the 
probate court releasing and discharg- 
ing the sureties on a former bond of 
testamentary trustees after a new 
bond has been given and approved is 
a valid order that cannot be chal- 
lenged by any subsequent proceedings 
upon the former bond made in the 
court of common pleas, and, in the 
absence of appeal or review, is final 
and conclusive. Fidelity & Deposit 
oe aos woe 126 N.E. 414, 100 Ohio 


89. Pool v. Potter, 63 Ill. 533. 


90. See statutory provisions; 
cases infra this note. 


{a] Conclusive evidence of approv- 
al is furnished by an indorsement 
“approved” by~two associate judges, 
and parol evidence that the bond was 
not approved by the court is not ad- 
missible. Being a statutory bond the 
law presumes it was properly exam- 
ined and passed upon by the court 
as a part of the proceedings before it 
was approved and filed. Leedom vy. 
Lombaert, 80 Pa. 381. 


{b] Time of approval; relation 
back.—Where one is appointed as 
trustee by a will, and his bond re- 
cites that he has accepted the trust, 
an order of the probate court approv- 
ing the bond relates back to the time 
of the filing of the bond in court, mak- 
ing Such person trustee under the will 
from such latter date. State v. Hunt- 
er, 47 A. 665, 73 Conn. 435. 


91. McIntire y. Linehan, 59 N.E. 
767, 178 Mass. 268; Loveman v. Tay- 
lor, 2 S.W. 29, 85 Tenn, 1. 


[a] Execution in vacation.—The 
fact that a trustee’s bond was execut- 
ed in vacation, after appeal from the 
decree appointing him, on which the 
lower court was suStained, does not 
impeach the validity of the bond. 


and 


Loveman v. Taylor, 2 S.W. 29, 85 
Tenn... 1. 
{b] Mistake in failing to insert 


names of all beneficiaries in a trus- 
tee’s bond to the probate judge does 
not render it invalid. McIntire v. 
Linehan, 59 N.E. 767, 178 Mass. 263. 


92. Clay v. Edwards, 2 S.W. 147, 
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are separate beneficial interests to be protected, sepa- 
rate bonds may be required,®* or, in the absence of 
request therefor, a joint and several bond will be 
approved.°+ 

[§ 425] f. Effect of Failure To Give Security.°® 
While a trustee is not authorized to accept the trust 
and administer the trust estate until he has given 
required security,®® a trust is not defeated by a fail- 
ure to give security, as this is intended for the hene- 
fit of the beneficiaries, and they alone have the right 
to complain,®? and the trustee’s failure to give a 
bond may not be made the subject of collateral at- 
tack.°§ 


Title to property cannot vest in a testamentary 
trustee as such until he has given the required bond,°® 
although it may remain in him as executor. Where 
statute requires bond of trustees for creditors or for 
sale of property, title does not pass to a trustee 
without bond.? 

Where no bond is required,* the failure of a trus- 
tee to furnish a bond does not make him a trustee 
de son tort.* . 


[§ 426] g. New or Additional Security. Where so 
empowered by statute,° the court, on the application 
of a party interested, has the right to require a 
trustee who has given no bond or who has given an 
insufficient one to give an adequate bond.® Statutes 


84 Ky. 548, 8 Ky.L. 559; McIntire v. v. Missouri, etc., Coal Co., 83 N.E. 166, 
231 Ill. 238,-121 Am.S.R. 307 [aff 119 


Linehan, 59 N.E. 767, 178 Mass. 268. 
: Ill.App. 148]. 


TRUSTS 


[§§ 424-428 


broadly empowering the court to require a new or 
additional bond upon application of an interested 
party, if deemed necessary, should receive such a 
reasonable and liberal construction as the common 
sense and justice of the case may require,’ and un- 
der such a statute it has been held that the trustee 
may apply for a new bond,® and that a new bond 
may be ordered not only to protect the estate from 
possible loss,® but also to reduce expense of protec- 
tion.1° 


[§ 427] h. Proccedings To Require Bond—(1) In 
General. A court has no authority to require a bond 
of a trustee in the absence of some sort of a pro- 
ceeding bringing the question before the court.1? 
Where a will expressly requires bond of a testa- 
mentary trustee in an amount to be fixed by court. 
a proceeding for this purpose should be begun in the 
proper court.!? 


Proceeding by motion has been held permissible 
in the absence of objection.1? 


Statutory proceeding to compel testamentary trus- 
tees exempted by will to give bond has been held 
exclusive.!* 


[§ 428] (2) Who May Maintain Proceeding. Gen- 
erally speaking, a proceeding to require a bond of 
a trustee may be maintained by anyone interested 
in the trust estate,*> but not by a stranger thereto. 


at any time before the completion of 
the trust. -Fidelity & Deposit Co. vu. 
Wolfe, 126 N.E. 414, 100 Ohio St. 382.. 


93. Buder v. Franz, 27 F.(2d) 101. sodee * Pia tee 

Ne n re Davies’ THK, 5 .W. 9. Fidelity & Deposit Co. v. Wolfe,. 

94 Buder vy. Franz, supra. 152, 161 Wis. 598; McWilliams v.| supra. ‘ 

. x oa i 
95. Effect as: Sous be NW AAP at Vase se Te 10. Fidelity & Deposit Co. v. Wolfe, 
Disclaimer of: 1. McWilliams vy. Gough, supra. supra. 

Trust generally see supra § 77: 2. Cummings y. Wildman, 81 A. [a] Illustration.—Gen. Code §& 
Tisteeshipaby executor see inira 610, 116 Md. 307. ee pee ae probate court to 
ail tes: ake a new bon rom testamentary 
§ 513. . [a] ustration.—Code Pub. Gen. trustees created by will,. not only 


Ground for removal see infra § 463. 


96. Me.—Stevens v. Burgess, 61 
Me. 89 i 
Md.—Cummings v. Wildman, 81 A. 
610, 116 Md. 307. 
Mich.—In re Erdman’s Estate, 146 


N.W. 400, 179 Mich. 567; Gibney v. 
Allen, 120 N.W. 811, 156 Mich. 301. 


N.H.—Fernald v. First Church of 
Christ, Scientist, in Boston, 88 A. 705, 
77 N.H. 108. 


Wis.—Madler v. Kersten, 175 N.W. 
779, 170 Wis. 424. 


[a] Bule applied.—A trustee who 
fails to file a bond within thirty days 
after his appointment in the sum fixed 
by the probate court, as required by 


Pub. Acts (1899) No. 253, p 395, is || 


the trust 
120 N.W. 


not entitled to administer 
estate. Gibney v. Allen, 
811, 156 Mich. 301. 


{[b] Testamentary trustee not au- 
thorized to receive trust bequest un- 
til he has given the bond required by 
statute. Stevens v. Burgess, 61 Me. 
89. 


97. Butler vy. Hill, 1 Baxt. (Tenn.) 
Sid. 


98. Reichert v. Missouri, ete., Coal 
Co., 83 N.E. 166, 231 Tl. 238, 121 Am. 
S.R. 307 [aff 119 Ill.App. 148]. 


[a] One sued by trustees appoint- 
ed and acting cannot object that the 
trustees had not given a bond before 
acting, this being a matter not to be 
inquired: into collaterally. Reichert 


L. (1888) art 16 § 205, as amended by 
Acts (1892) ec 241, providing that ev- 


,ery trustee to whom any estate shall 


be conveyed for the benefit of credi- 
tors or to be sold for any purpose 
shall file with the clerk of the court 
in which the instrument creating the 
trust may be recorded a bond, and 
no title shall pass to any trustee 
until such bond shall be filed and ap- 
proved, and no sale made by any trus- 
tee without such bond shall be valid, 
applies to a conveyance to trustees 
to sell, lease, or encumber land, and 
the trustees never having filed such 
bond received no title, and a convey- 
ance by them is inoperative. Cum- 
mines v. Wildman, 81 A. 610, 116 Md. 


'8. See supra §§ 413-419. 


4 Saffolad v. Stevens, 13 S.W.(2d) 
268, 227 Ky. 364. 


Trustees de son tort see infra § 506. 


_ 5. See statutory provisions; and 
infra text and notes 7-10. 


6. Suit v. Creswell, 45 Md. 529. 


7 Fidelity & Deposit Co. v. Wolfe, 
126 N.E. 414, 100 Ohio St. 332. 


8. Fidelity & Deposit Co. v. Wolfe, 
supra. 


[a] As “interested party.”—Testa- 
mentary trustees administering a 
trust fund are included within the 
term “an interested party,” as used 
in Gen. Code § 10591, authorizing the 
probate court upon application of an 
interested party, if deemed necessary, 
to require a new, or additional bond 


when manifestly required for protec- 
tion of the trust fund, but also fora 
substantial reduction of the expenses 
of protecting such fund. Fidelity & 
Deposit Co. v. Wolfe, 126 N.E. 414, 100 
Ohio St. 332. 


ater Crawford vy. Creswell, 55 Ala.. 
12. Huston v. Weed, 242 Ill.App. 

495. 

aan8 Holcomb y. Coryell, 12 N.J.Ha.. 
fa] Tlustration.—In a suit by ben- 


eficiaries against trustees for an ac- 
counting, although the proper method 
to compel the trustees to give security 
is by petition setting up the neces- 
Sary facts, the same relief may be 
granted, on motion asking it, where no: 
objection is made that the proceeding 
by motion is irregular. Holcomb vy. 
Coryell, 12 N.J.Eq. 289. 


14. Hano’s Est., 8 Pa.Dist. 353, 22° 
Pa.€o: 561: 


[a] May not be done through in- 
strumentality of adjudication of ex- 
ecutor’s account, without proper peti- 
tion or opportunity to answer. Ha- 
no’s Est., 8 Pa.Dist. 358, 22 Pa.Co. 561. 


15. See statutory provisions; and’ 
Fidelity & Deposit Co. v. Wolfe, 126 
N.E. 414, 100 Ohio St. 332 (digested' 
supra § 426 text and note 8[a]). 


16. Cavert v. Ferrell, 255 P. 62, 123° 
Kan. 254. , 
[a] Remainderman is a stranger to: 


the trust without power to institute: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 429-432] 


[§ 429} (3) Notice and Summons. In an applica- 
tion to require a trustee to give bond, it has been held 
that no summons or service thereof is necessary, 
but simply a reasonable notice of such application 
and its object.17 


[§ 430] (4) Pleading. In making an application 
to require a trustee to give a bond, it is sufficient to 
allege therein the interest of the applicant, the na- 
ture and amount of the trust, the fiduciary capacity 
of the trustee, and that he has never given bond 
to secure the preservation of the trust funds and 
the execution of the trust, and to pray that he be 
required to give such bond.1§ 


[§ 431] i. New or Substituted Trustees. A new or 
substituted trustee must give bond if required to do 
so by statute or by the terms of the instrument ap- 
pointing him.1® If not so required he need not give 
one unless ordered to do so by the court in the exer- 
cise of its equitable jurisdiction.?° 


Provision of trust instrument dispensing with se- 
curity?! has been held not to exvend to a new or sub- 
’ stituted trustee.?? 


New trustee appointed by donee of power of ap- 
pointment cannot, in the absence of a provision there- 
for in the trust instrument, be required to give 
bond,?? unless he is of doubtful responsibility.?4 
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Original petition for cancellation of substituted 
trustee’s bond given pursuant to direction of a de- 
eree of court regularly made will not lie in the ab- 
sence of a provision of law authorizing the same.?° 


[§ 432] j. Nonresident Trustees and Resident 
Trustees under Foreign Wills. Where the matter 
is not otherwise regulated by statute,?® it is discre- 
tionary with the court to require or dispense with 
security from a nonresident trustee.2* Ordinarily 
a court of equity will not appoint,?® nor substitute,*? 
a trustee resident in another state without security 
for the faithful discharge of his duties, although the 
court may omit the requirement of a bond where it 
appears that the foreign trustee is a corporation of 
high standing,®° or has given adequate security in the 
state of his residence.*? 


Under statutes requiring bonds of nonresident 
trustees, it has been held that a nonresident trus- 
tee must file a bond to become entitled to home as- 
sets,?? and that provisions of the trust instrument 
exempting him from giving bond do not obviate 
the statutory requirement.®? Statutes regulating 
the qualification of testamentary trustees under wills 
of residents, and providing for bond, are inapplicable 
to trustees appointed under the will of a nonresi- 
dent;°* but where a resident trustee is appointed 
under the will of a nonresident, and the foreign 


28. Strobel’s Phila. 


proceeding for bond, where the prin- 
cipal of the trust is corporate stock 
and the trustees have no control over 
such principal but are authorized 
merely to receive and pay over divi- 
dends and profits therefrom. Cavert 
v. Ferrell, 255 P. 62, 123 Kan. 254. 


ak Thiebaud vy. Dufour, 54 Ind. 
320. 
18. Thiebaud v. Dufour, supra. 
19. Kelly v. Anderson, 190 S.W. 


1101, 173 Ky. 298; Bradstreet v. But- 
terfield, 129 Mass. 339; Boyer’s Bst., 
17 Pa.Dist. 417; Maxwell v. Finnie, 
6 Coldw. (Tenn.) 434. 


[a] Bond required of corporation 
administering fund for care of a bur- 
ial lot with the balance, if any, pay- 
able to a cemetery association, a cor- 
poration being appointed on request 
of the executors that they be dis- 
charged as trustees. Boyer’s Est., 17 
Pa.Dist. 417. 


[b] WNew trustee appointed on re- 
moval from state of former trustee 
should have been required to ‘give 
bond under statute. Maxwell v. Fin- 
nie, 6 Coldw. (Tenn.) 434. 


20. Bradstreet v. Butterfield, 129 
Mass. 339; Strayhorn v. Green, 92 N. 
GC. 119;. Rigler v..Cloud, 14.Pa. 361; 
Dunscomb vy. Dunscomb, 2 Hen.&M. 
LZ Vas). ii. 


[a] Im New York, when a decree 
removing a testamentary trustee des- 
ignates his successor (1) the surro- 
gate may exact or decline to exact 
a bond from such successor in his 
diseretion. In re Robinson, 37 N.Y. 
261; People v. Norton, 9 N.Y: L761 
Seld. 179; Gilbert’s Estate, 3 N.Y.St. 
208; Matter of Burk, 1 N.Y.St. 316 
[superseded by Re Gilbert’s Estate, 
3 N.Y.St. 208]; Russak v. Tobias, 12 
INeY: Civ. roe: 390, 44 Hun 630 [appeal 
Gism ads c Nek Idee L0G) No. 2672'] 5 
Whitehead’s Estate, 1 How.Pr.N.S. 90, 
3 Dem.Surr. 227; Milbank v. Crane, 
25 How-Pr. 193; Matter of Jones, 4 
Sandf.Ch. 615; Matter of Stuyve- 
sant, 3 Edw. 299; Lane v. Lewis, 4 
Dem.Surr. 468, 9 N.Y.Civ.Proc. 397; 
‘Tompkins v. Moseman, 5 Redf.Surr. 


(2) If there are infant benefici- 
aries it has been held that security 
cannot be dispensed with. Matter of 
Jones, supra. 


[b] In Ontario (1) it has been 
held that a new trustee appointed by 
the court in the place of one appoint- 
ed by will is not required to give se- 
curity for the due per formance of the 
trust. Re Helps, 15 Ont.Pr. 7; O’Hara 
v. Cuthbert, 1° Ch.Chamb. 304. (2) 
Later authority holds that the better 
practice is to require a security. In 
re Glidden, 18 Ont.N.W. 362. 


21. See supra §§ 418, 419. 


22. Sneer v. Stutz, 71 N.W. 415, 
102 Iowa 462. 


23. Rogers v. Rogers, 4 Redf.Surr. 
CNGY.) 521: 


24 Bailey v. Bailey, 2 Del.Ch. 95. 


25. In re Bullard, 137 N.Y.S. 989, 
77 Misc. 522, 9 Mills 452. 


[a] Where decree appointing sub- 
stituted trustee in the place of a tes- 
tamentary trustee, who resigned, re- 
quired the new trustee to give a bond, 
there is no provision of law authoriz- 
ing the surrogate to entertain an orig- 
inal petition to cancel the bond given 
under such decree. In re Bullard, 
137 N.Y.S. 989, 77 Misc. 522, 9 Mills 


452. 
26. See infra text and notes 32-36. 
27. Regan v. West, 4 N.E. 365, 115 
Tll. 603; Price v. United Hebrew Char- 


ities; 129 A. 712, 3°N.J.Misc. 706. 


[a] Illustration.—Although Or- 
phans’ Ct. Act § 51 requires bond of a 
nonresident executor, only when not 
absolved by testator from the duty of 
giving security, and no law. requires 
a nonresident trustee to give bond, 
but the chancery court may in its dis. 
cretion require such security. Price 
v. United Hebrew Charities, 129 A. 
712, 3 N.J.Misc. 706. 


[b] Omission of testatrix to re- 
quire bond is one circumstance to be 
considered in exercising discretion. 
Price v. eae Hebrew Charities, 129 
Ad 712; 8° N. J. Mise: 706. 


Estate, 11 
(Ba.) 22: 


29. Linton v. Shaw, 22 S.B. 693, 95 


Ga. 683; Butler v. Taggart, 86 S.W. 
54h, 27 Ky.L. 708; Ex p. Robert, 21 
S.C.Eq. 86. 


30. Price v. United Hebrew Chari- 
ties, 129 A. 712, 3 N.J.Misc. 706. 


fa] THustration.—Where a will di- 
rected delivery of a trust fund for a 
local charity to be administered by 
the United’ Hebrew Charities, a for- 
eign corporation, in view of the high 
standing and long record of efficient 
administration of charities in its par- 
ticular denomination, involving many 
years and very great Sums annually, 
trustee would not be required to fur- 
nish security on delivery of trust 
fund. Price v. United Hebrew Chari- 
ties, 129 A. 712, 3 N.J.Misc. 706. 


31. Regan v. West, 4 N.E. 365, 115 
Tll. 603. 


{a] Tlustration—Where a_trus- 
tee appointed by a probate court in 
Massachusetts, to carry out the pro- 
visions of a will, has given ample 
bond in that jurisdiction, it lies with- 
in the discretion of a court in another 
state to dispense with requiring the 
trustee to give bond in that state. 


a oteia v. West, 4 N.E. 365, 115 Il.) 
32. Strobel’s Estate, 11 Phila. 
(Pa.) 122, 2 Wkly.N.C. 409. 
33. Plummer’s Estate, 43 Pa.Co. 


595 (holding that a trustee must give 
bond although the will exempted him 
from bond as executor, and inferring 
that the rule would be the same even 
i ms will exempted him also as trus- 
ee). 


34. In re Yuill’s Estate, 178 N.Y.S. 
871, 109 Misc. 465. 


{a] Mlustration.—Code Civ. Proc. 
§§ 2472-2771, requiring testamentary 
trustees to give bonds and file oaths 
of office, ete., is inapplicable to trus- 
tees appointed under the wills of non- 
residents. In re Yuill’s Estate, 178 
N.Y.S. 871, 109 Misc. 465. . 
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will has been recorded in the state and the trust 
consists of realty within the state, the court may 
in its diseretion require bond,*> and if, on petition 
to fix the bond of such a trustee, it is uncertain 
whether or not a cotrustee will qualify, a citation 
should be issued to the latter or his renunciation 
should be filed.*° 


Removal from state after creation of trust is suf- 
ficient to justify the court in depriving the trustee 
of the custody of the trust fund unless he executes 
a sufficient bond.*? 


[§ 433] E. Resignation and Discharge®*—1. In 
General. It is a settled rule of law that a trustee, 
after he has accepted the office,?® cannot discharge 
himself from liability merely by a subsequent resig- 
nation,*® and may not bring the trust to an end by 
his act or default in abandoning his trusteeship,** 
nor repudiate the trust to the injury of the benefi- 
ciary.*2 In the absence of provisions to that effect 
in the deed or instrument creating the trust,*? or 


35. In re Walker’s Estate, 191 N.| 869; Tisdale v. 


Y.S. 676, 117 Misc. 805 
36. In re Walker’s Estate, supra. 


37. Carr v. Bredenberg, 27 S.E. 925, 
50 S.C. 471. 
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Tisdale, 
(Tenn.) 596, 64 Am.D. 775. 


43. Ala.—Dillard vy. Winn, 60 Ala. 


Fla.—Stearns v. Fraleigh, 23 So. 18, 


[§§ 432-434 


of a statute authorizing it,4* he cannot resign his 
trusteeship, or be discharged therefrom, except by 
the decree of a competent court,*® or with the gen- 
eral consent of all persons interested in the execu- 
tion of the trust.4® Therefore, the assignment by 
one trustee of his interest in the estate to the other 
trustees, and his renunciation of the right to act, 
does not divest him of the character and duties of a 
trustee.*7 The trustee may, however, relieve him- 
self of lability by submitting the administration 
of the trust to the jurisdiction of the court and se- 
curing his discharge.*® 


{[§ 434] 2. Tender of Resignation, Acceptance 
Thereof, and Discharge of Trustee—a. In General. 
A trustee is at liberty to tender his resignation and 
apply for his release on the sele ground of unwilling- 
ness to act further in the trust.4° But the accept- 
ance of the resignation of a trustee is not a matter 
of course;°® due regard must be had for the inter- 
ests of the parties to be affected,®1 and there must 
2 Sneed | 409. 


Mich.—Henderson v. Sherman, 11 
N.W. 153, 47 Mich. 267. 


Mo.,—Williams v. Hund, 258 S.W. 
703, 302 Mo. 451. 


38. Of executors acting as trustees 
see infra § 513. 


Renunciation and disclaimer: 
Generally see supra § 77. 


Of executorship as affecting trustee- 
ship see infra § 513. 


39. Acceptance see supra § 76. 


40. U.S.—South British Ins. Co., 
Ltd., of Auckland, New Zealand v. 
_Younger, 58 F.(2d) 1049. 


Ala,—Dillard v. Winn, 60 Ala. 285; 
Drane vy. Gunter, 19 Ala. 731. 


Ark.—Badgett v. Keating, 31 Ark. 
400. 


Cal.—Cauhape v. Barnes, 67 P. 55, 
113.5) Cal. WOT. 


Fla.—Stearns v. Fraleigh, 
18, 39 Pla. 603, 39 L.R.A.) 705 


Ky.—Tucker v. Grundy, 83 Ky. 540, 
i tKey 1s 567. 


Md.—Hanson v. 


23 So. 


Worthington, 12 


Mad. 418; Jones v. Stockett, 2 Bland 
409. 

Mo.—Williams vy. Hund, 258 S.W. 
703, 302 Mo. 451. 


N.Y.—In re Kellogg, 108 N.E. 844, 
214 N.Y. 460; Thatcher v. Candee, 3 
Keyes 157, 4 Abb.Ct.App.Dec. 387, 33 
How.Pr. 145; Keiley v. Dusenbury, 
40° N.Y.Super. 238 [aff 77° N.Y. 597]; 
Cruger v. Halliday, 11 Paige 314. 


Pa.—Ross v. Barclay, 18 Pa. 179, 55 
Am.D. 616. 


Tenn.—Perkins vy. 
Hayw. 265. 


Eng.—Greenwood vy. Wakeford, 1 
Beav. 576, 17 Eng.Ch. 576, 48 Reprint 
1064; Chalmer v. Bradley, 1 Jac. &W. 
51, 37 Reprint 294; Manson vy, Baillie, 
2 Macq. 80. 


41. Anderson vy. 
O75, o Orehi2s 


Duration and termination of trust 
generally see supra §§ 124-138. 


42. Terre Haute Trust Co. v. Scott, 
(Ind.App.) 181 N.E. 369; Nebraska 
Power Co. v. Keonig, (Neb.) 139 N.W. 
839; Kimmel v. Dickson, 58 N.W. 561, 
5 SD. 220, 25 TRA: 309, 49 Am.S.R. 


— 


McGavock, 3 


Phegley, 110 P. 


39 Fla. 603, 39 L.R.A. 705 (holding 
further that an instrument of writ- 
ing, by which one named as trustee 
in a trust deed, after reciting that he 
was holding in trust certain lands, did 
thereby resign’ and relinquish said 
trusteeship, is a resignation of a trust 
already accepted, and not a refusal 
to accept the trust). 


are yea eer v. Halliday, 11 Paige 


Pa.—Ross v. Barclay, 18 Pa. 179, 55 
Am.D. 616. 


eer me Ape v. Baillie, 2 Maca. 


44. Dillard v. Winn, 60 Ala. 
Drane v. Gunter, 19 Ala. 731. 


45. Dillard v. Winn, 60 Ala. 285; 
Drane v. Gunter, 19 Ala. 731; Badg- 
ett v. Keating, 31 Ark. 400; Brennan 
v. Willson, 71 N.Y. 502, 4 Abb.N.Cas. 
279 [aff 7 Daly 59]; McArthur yv. Gor- 
don, V4 NavcS:. 55845 9 bil saenumeeoudeie 
Thatcher v. Candee, 3 Keyes 157, 4 
Abb.Ct.App.Dec. 387, 38 How.Pr. 145; 
Cruger v. Halliday, 11 Paige 314; 
Shepherd v. M’Evers, 4 Johns.Ch. 136, 
8 Am.D. 561; Ross v. Barclay, 18 Pa. 
IU Sy is Aco Oh Cali, 


[a] In New York (1) by Real 
Prop, U. § 92 (Gen. li. ¢ 46), it Nis 
provided that the supreme court has 
power, Subject to the regulations es- 
tablished for the purpose in the gen- 
eral rules of practice, on his applica- 
tion by petition or in an action, to ac- 
cept the resignation of a trustee, on 
such terms aS may be just.' In re 
Cutting, 638 N.Y.S. 246, 49 App.Div. 
388; Keiley v. Dusenbury, 42 N.Y. 
Super. 238 [aff 77 N.Y. 597]; Reed v. 
Allerton, 26 N.Y.Super. 551; Roths- 
child v. Goldenberg, 68 N.Y.S. 955, 
33 Misc. 646 [rev on other grounds 
68 N.Y.S. 1095, 58 App.Div. 293]. (2) 
This section has reference only to 
such trusts as are known as express, 
under the statute. In re Hall, 24 Hun 
153. 


46. U.S.—South British Ins. Co., 
Limited, of Auckland, New Zealand, 
Vv. Younger, 58 F. (2a) 1049. 


pe ance v. Keating, 31 Ark. 


285; 


Md.—Jones vy. Stockett, 2 Bland 


N.Y.—Thatcher v. Candee, 3 Keyes 
157, 4 Abb.Ct.App.Dec. 387, 33 How. 
Pr. 145 [foll Keiley v. Dusenbury, 42 
N.Y.Super. 2388 (aff 77 N.Y. 597) 16 
Cruger v. Halliday, 11 Paige 314; 
Shepherd v. M’Evers, 4 Johns.Ch. 136, 
8 Am.D. 561. 


Or.—Anderson vy. 
iS mom, (Oran a. 


Pa.—Ross v. Barclay, 18 Pa. 179, 55 
Am.D, 616. 


et eae v. Stump, 3 Yerg. 


[a] Illustration.—A trustee may 
not abandon the trust and substitute 
another in his place as trustee with- 
out the consent of the beneficiary, but 
he must proceed in the execution of 
the trust, and cannot terminate it by 
his act or default. Anderson vy. Pheg- 
eye LO Povo od Orel ia. 


[b] BRelease from liability shows: 
—A creditors’ agreement, giving trus- 
tee prior lien on future trust funds, 
released the trustee from further act- 
ing as such under the trust agree- 
ment. Hart v. Equitable Life Assur. 
Society of the United States, 158 N.Y. 
S. 1063, 172 App.Div. 659. 


47. Thatcher v. Candee, 
157, 33 How.Pr. 145, 
Dec. 387. 


48. In re Nixon’s Estate, 83 A. 687, 
23:5 Bay Ziv 


Grounds for discharge see infra §§ 
435, 436. 


49. Bredell v. Kerr, 
242 Mo. 317; Green y. Blackwell, 31 
N.J.Eq. 37; Matter of Jones, 4 Sandf. 
Ch, (N.Y.) 615. 


50. In re Cutting, 
49 App.Div. 388; 
AbbiProvCNsye) e270. 


51. Matter of Olmstead, 49 N.Y.S. 
104, 24 App.Div. 190 [mod 66 N.Y.S. 
212, 52 App.Div. 515, and aff 58 N.B. 
1090, 164 N.Y. 571]; ‘Longstreth’s Es- 
tate, 12 Phila. (Pa.) 86 


[a] Mlustration—Pending pro- 
ceedings in another court to compel 
trustees to sell land, in the sale of 
which they were invested with a cer- 
tain discretion, the orphans’ court 


— 


Phesleyn LL0m te. 


42 N.Y. 
4 Abb.Ct.App. 


147 S.W. 105, 


63 N.Y.S. 246, 
Matter of Miller, 15 


For later cases, developments and changes in the law see Annotations, same title and section number. 


¢ 


~~ 


§§ 434-440] 


ordinarily be some ground for discharge other than 
the mere wish of the trustee to be relieved.°2 ~ 


Testamentary guardians, who are also testamentary 
trustees of an infant, will not be allowed to resign 
as trustees and continue as guardians.°? 


Agreement for resignation. The court will pay 
no attention to any agreement entered into between 
the parties for the resignation of a trustee, except 
in so far as the views of the interested parties may 
have a bearing on the question of the propriety of 
the acceptance of the resignation.®4 


On compliance with statutory requirements as to 
discharge, a trustee is entitled thereto as a matter 
of right,°®> and where he has not complied with 
statutory requirements discharge will be denied.®® 


[§ 435] b. Grounds for Discharge—(1) Neces- 
sity. Except as the rule may be altered by statute,” 
the resignation of a trustee will not ordinarily be 
accepted without substantial ground,®>® although 
where the trustee acts without compensation or 
agreement as to time, he may be permitted to resign 
as a mere matter of personal convenience.°®® 


[§ 486] (2) Sufficiency. The following grounds 
have, under the facts involved, been held sufficient 
to justify resignation and warrant discharge of the 


60. 


will not discharge them, against the = 


objection of the cestui que trust, al- 


TRUSTS: . 


Green v. Blackwell, 31 N.J.Eq. 
Greenwood v. Wakeford, 1 Beav. 


[65 C.J.] 613 
trustee: Change in the nature or extent of the trust 
property ;°° completion of trust;*! confliet of in- 
dividual interest with duty as trustee;®? disagrec- 
ment between resigning trustee and cotrustees®* or 
beneficiary®* preventing friendly cooperation; fail- 
ing health®® or old age®® of the trustee; misconduct 
by tenant for life, involving trustee in difficulties 5°? 
removal of the trustee from the country ;°* and want 
of confidence in a cotrustee.®® 


[§ 437] c. Imposition of Terms. A trustee’s resig- 
nation, if accepted, must be upon such terms and 
conditions as the court thinks proper to impose,‘° 
and where the trustee has complied with the decree 
of the court, so far as possible, he is entitled to 
his discharge.”4 


[§ 438] 3. Withdrawal of Resignation. A trustee 
may at any time before final action has been taken 
on his resignation withdraw the same.’? 


[§ 439] 4. Proceedings for Discharge—a. Form 
of Proceeding. A trustee seeking discharge may. ap- 
ply by bill in equity,’* or by statutory proceeding.’* 


[§ 440] b. Pleading and Proof. A trustee seek- 
ing discharge must set forth the reason why he wishes 
to be discharged.7® Moreover it is necessary in 
every case that the facts constituting a sufficient 
reason for accepting his resignation be established.’* 


71. Greble’s Est., 9 Pa.Dist. 89. 
[a] Tllustration.—A trustee is en- 


though their account has been audit- 
ed and confirmed. Longstreth’s Es- 
tate, 12 Phila. (Pa.) 86. 


52. See infra §§ 435, 436. 


53. Matter of Olmstead, 49 N.Y.S. 
104, 24 App.Div. 190; Matter of Ab- 
bot, 80 N.Y.S. 1117, 39 Misc. 760, 3 
Mills. 430. 


54. Matter of Miller, 
GNEY E27 T, 


[a] Provision in will for exigency 
of resignation on the part of those 
therein nominated executors and trus- 
tees, although not to be construed as 
indicating an intent that a nominee 
having qualified as executor, may 
abandon his trust at pleasure, is en- 
titled to weight in determining 
whether a causé assigned by an ex- 
ecutor for his proposed resignation 
should be deemed sufficient to justify 
it. Tilden v. Fiske, 4 Dem.Surr. (N. 
Wi 35%. 


55. In re Nixon’s Estate, 83 A. 687, 
PREY Lei Dre 


56. Arnold’s Est., 18 Pa.Dist. 121. 


[a] Consent of cestui que trust 
does not entitle executor trustee to 
discharge where he has failed to com- 
ply with statutory requirements as to 
audit and distribution. Arnold’s Bst., 
18 Pa.Dist. 121. 


57. See statutory provisions; 
supra § 434 text and note 55 


58. In re Cutting, 68 N.Y.S. 246, 49 
App.Div. 388; Matter of Miller, 15 
Abb.Pr. (N.Y.) 277; Craig’ v. ‘Craig, 
3 Barb.Ch. CN:Y=)) 76. 


59. Bogle v. Bogle, 3 Allen (Mass.) 
158 (holding that one who undertakes 
to act as trustee of a particular fund, 
for another, from whom he received 
it, without compensation, with no 
beneficial interest in the fund, and 
with no agreement to act for any 
specified length of time, is entitled to 
be discharged, whenever the further 
execution of the trust becomes incon- 
venient to him). 


15 Abb.Pr. 


and 


576, 17 Eng.Ch. 576, 48 Reprint 1064; 
Coventry v. Coventry, 1 Keen 758, 15 
Eng.Ch. 758, 48 Reprint 499; Richard- 
son v. Grubb, 16 Wkly.Rep. 176. 


61. Smith v. Lansing, 53 N.Y.S. 
633, 24 Misc. 566. 


62. In re Nixon’s Estate, 83 A. 687, 
235 Pa. 27. 


[a] Discharge decreed against dis- 
sent of cestui que trust.—In re Nix- 
on’s Estate, 83: A. 687, 235 Pa. 27. 


63. Matter of Bernstein, 3 Redf. 
Surr. (N.Y.) 20. 


64 Parker v. Allen, 14 N.Y.S. 265. 


65. Richardson v. Grubb, 16 Wkly. 
Rep. 176. 


66. Simon’s bist. 112): Pa.Co,., -617; 
Richardson v. Grubb, 16 Wkly.Rep. 
176. 


67. Coventry v. Coventry, 1 Keen 
758, 15 Eng.Ch. 758, 48 Reprint 499; 
Richardson vy. Grubb, 16 Wkly.Rep. 
176. 


68. Tilden v. Fiske, 
CNEY esiode 


69. Forshaw v. Higginson, 20 
Beav. 485, 52 Reprint 690. 


70. ineare, Allen. a 96s Nuvo 3275 
Young v. Barker, 127 N.Y.S. 211, 141 
App.Div. 801; In re Cutting, 63 N.Y.S. 
246, 49 App.Div. 388. 


[a] TIllustration.—The supreme 
court may accept the resignation of 
testamentary trustees upon such 
terms as the beneficiary’s interest re- 
quires. Young v. Barker, 127 N.Y.S. 
211, 141 App.Div. 801. 


[b] Waiver of commissions.—On 
application of testamentary trustees 
to resign, the court may impose a con- 
dition that they waive their commis- 
sions on the principal of the trust 
estate. Matter of Curtiss, 26 ‘N.Y. 
Civ.Proc. 108, 9 App.Div. 285, 37 N.Y. 
S. 586, 15 Mise. 545, 1 Gibb.Surr. 530 
[aff41 ONOY.S. 111159 App Div..627; 
26 N.Y.Civ.Proc.. 108]; Matter of 
Jones, 4 Sandf.Ch. (N.Y.) 615. 


4 Dem.Surr. 


titled to his absolute discharge where 
he has fully complied with the decree 
of the court as far as he has been 
permitted by his successors. Greble’s 
Est., 9 Pa.Dist. 89. 


72. Dillard v. Winn, 60 Ala. 285; 
Pe arna Hse, 19 7ea Dist 43137 teas 
oO. g 


73. Randall v. Gray, 83 A. 482, 80 
N.J.Eq. 13; Bronson v. Bronson, 48 
Pow.Pr. (N.Y.) 481; Matter of Van 
Wyck, 1 Barb.Ch. (N.Y.) 565, 4 Leg. 
Obs. 257; Barker v. Peile, 2 Dr.&Sm. 
340, 62 Reprint 651. 


74 See statutory provisions; 
cases infra this note. 


[a] In New Jersey (1) previous 
to the enactment of statutes author- 
izing discharge of a trustee on peti- 
tion, “the only way in which a trus- 
tee could be discharged was by filing 
a bill in Chancery.” Randall v. Gray, 
83 A. 482, 483, 80 N.J.Eq. 13. (2) Un- 
der such a statute it has been held 
that the orphans’ court had the right 
to discharge a trustee on petition. 
Randall v. Gray, supra, 


{b] Im New York (1) in view of a 
statute authorizing petition for dis- 
charge, it has been said that, inde- 
pendent of the statute, a chancery 
court lacks power to entertain a pe- 
tition for discharge (Matter of Van 
Wyck, 1 Barb.Ch. 565, 4 Leg.Obs. 
257), (2) although a later case in 
which there was no application for 
discharge involved states that Mat- 
ter of Van Wyck, supra, is wrong and 
that the court may entertain such a 
petition independent of the statute 
(Bronson y. Bronson, 48 How.Pr. 481). 


{c] In England the Trustee Relief 
Act did not take away the trustee’s 
right to file a bill for the purpose of 
being discharged. Barker v. Peile, 2 
Dr.&Sm. 340, 62 Reprint 651. 


75. Clay v. Edwards, 2 S.W. 147, 
84 Ky. 548, 8 Ky.L. 559. 


76. In re Cutting, 63 N.Y.S. 246, 
49 App.Div. 388. 


and 


614 [65 C.J.] 
To accomplish this purpose the court should either 
take proof of the facts alleged in the petition,’” or 
send the matter to a referee.** 


{§ 441] c. Notice and Parties. Under local prac- 
tice*® it has been held that where a trustee resigns 
through court procedure notice should be given to 
the cestui que trust,s° and a trustee seeking dis- 
charge should make all the beneficiaries of the trust 
estate parties®! and bring them before the court 
by process.82 It has also been held that the notice 
or summons is not in the nature of a process to bring 
the parties into court for jurisdictional purposes,** 
and that, despite want of notice to a beneficiary, 
a decree discharging a trustee is so far valid as not 
to be subject to collateral attack.** Where the trust 
instrument confers upon a trustee under it the pow- 
er to name his successor, the beneficiary is not a 
necessary party to a proceeding by the trustee to 
resign and have a successor appointed,*® and, where 
property is left in trust for the life of the cestui 
with remainder to his heirs, it has been held that 
such remaindermen are not beneficiaries in such a 
sense as: to require notice to them of the resigna- 
tion of a trustee.*® 


[§ 442] d. Order. An order discharging a trustee 


fa] Ilustrations.—(1) The mere fa] 
allegations of the petition are not 
sufficient for that purpose, especially 
when there is an infant cestui que 
trust (In re Cutting, 68 N.Y.S. 246, 49 
App.Div. 388); (2) and it is error, in 
cases where a cestui que trust is an 
infant, or where the allegations of 


parties 


TRUSTS 


Tllustration.—Where a _ trus- 
tee filed his petition asking to be re- 
lieved of the trust and praying that 
a new trustee be named, and upon the 
petition and answer of the interested 
the court decreed that the 
trustee be relieved from the trust, 
that a trust company named be ap- 


ae 


[§§ 440-445 


is final and conclusive in character.®7 


In vacation. With consent of the parties an order 
for discharge of a trustee may be made in vacation.** 


Late filing of an order for a trustee’s discharge will 
not necessarily invalidate such order.*® 


Order in terms discharging one as “executor” may 
have the effect of discharging him as trustee.°° 


[§ 443] e. Collateral Attack. An order granting a 
discharge to a trustee is not open to collateral at- 
tack,®°! but can be vacated only upon a direct pro- 
ceeding in the proceeding in which it was made. 


[§ 444] f. Costs. A trustee may not, from mere 
caprice, retire from the performance of his trust 
without paying the costs occasioned.®* But cireum- 
stances may arise in the administration of a trust 
which justify him in leaving it, and entitle him to 
his costs out of the trust estate.94 


Beneficiaries have been denied allowance for coun- 
sel fees in a trustee’s proceeding for discharge.®® 


[§ 445] F. Removal—l. Power of Court®®°—a. In 
General. Both under constitutional and statutory 
provisions in some jurisdictions,®* and independent- 


293). 


93. Matter of Abbot, 80 N.Y.S. 
7, oo, MASe.0b0905 Mills 430; Mat- 
ter of Jones, 4 Sande Ch. (GN: Y.) 6157 


Forshaw v. ‘Higginson, 20 Beav. 485, 
52 Reprint 690; Porter v. Watts, 16 
Jur. (57, 21°) b.S.Ch.. 201 3) Howerdevs 


the petition are not admitted by an 
adult cestui que trust, not to require 
such proof (In re Cutting, supra). 


[b] When trustee elects to make 
his application by petition, its allega- 
tions do not establish the truth of 
the facts set out in it, but simply give 
to the court the reasons upon which 
he proposes to proceed to obtain his 
relief. For all practical purposes, it 
is a complaint. When, therefore, a 
cestui que trust, being brought into 
court, denies the facts and the alle- 
gations of the petition, he has made 
an issue, and is entitled to have com- 
mon-law proof made of the facts set 
out in the petition, and to have an 
opportunity to meet that proof and 
answer it if he can. In re Cutting, 63 
N.Y.S. 246, 49 App.Div. 388. 


77., in re Cutting, supra. 


78. In re Cutting, supra; Reed v. 
Allerton, 26 N.Y.Super. 551; Matter 
of Miller, 15 Abb.Pr. (N.Y.) 277. 


79. See statutory provisions, 


80. Maxwell v. Finnie, 6 Coldw. 
(Tenn.) 434. 


81. Clay v. Edwards, 2 S.W. 147, 
84 Ky. 548, 8 Ky.L. 559. 


82. Clay v. Edwards, supra. 


83. Weiner v. Weiner, (Tex.Civ. 
App.) 245 S.W. 474. 
84. Weiner v. Weiner, supra. 


Not subject to collateral attack 
generally see infra § 443. 


85. Barclay v. Goodloe, 83 Ky. 493, 
5 Ky.L. (abstract) 936. 


86. Leake v. Watson, 20 A. 3438, 58 
Conn. 332, 18 Am.S.R. 270, 8 L.R.A, 
666. 

87. State ex rel. Ponath v. Muench, 


130 S.W. 282, 230 Mo, 236; Culross v. 
Gibbons, 29 N.E. 839, 180 N.Y. 447. 


pointed as his successor, that an ac- 
counting be required by the former 
trustee to: his successor, 
costs adjudged be paid by the estate, 
this judgment was a final disposition 
of the matters brought to issue by the 
petition and answer. .State ex rel. 


Ponath v. Muench, 130 S.W. 282, 230 
Mo. 236. 
88. Guthrie vy. Guthrie, 30 N.W. 


779, 71 Iowa 744. 
89. Guthrie v. Guthrie, supra. 


[a] .After judge’s term.—The fact 
that an order discharging a trustee, 
after having been reduced to writing, 
and signed by the judge, was not filed 
with the clerk till after the expira- 
tion of the judge’s term of office, does 
not make ‘the order invalid. Guthrie 
v. Guthrie, 30 N.W. 779, 71 Iowa 744, 


90. Randall v. Gray, 88 A. 482, 80 
N.J..Hqg, 13, 


[a] TIlustration.—An order made 
by the Orphans’ Ct. Act § 146, dis- 
charging decedent “from the further 
duties of his office as executor,” is 
properly treated as discharging him 
from the performance of trusts im- 
posed upon the executor subject to an 
accounting to the substituted admin- 
istrator, where it appears that he in- 
tended to apply for, and the court 
intended to grant, such discharge, 
and where the parties interested for 
several years treated the order as 
having that effect. Bandas v. Gray, 
83 A. 482, 80 N.J.Eq. 13. 


91. Reed vy. Allerton, 26 N.Y.Super. 
551; Rothschild v. Goldenberg, 68 
N.Y.S. 955, 33 Misc. 646 [rev on oth- 
er grounds 68 N.Y.S. 1095, 58 App.Div. 
293]; Weiner v. Weiner, (Tex.Civ. 
App.) 245 S.W. 474. 


92. Rothschild v. Goldenberg, 68 
N.Y.S. 955, 83 Misc. 646 [rev on other 
grounds 68 N.Y.S. 1095, 58 App.Div. 


Rhodes, 1 Keen 581, 15 Eng.Ch. 581, 
48 Reprint 431. 
and that [a] Failing health alone, where 


the trust is of a formal character, is 
not a sufficient reason for resigning 
so as to entitle a trustee to costs. 
Hamilton v. Fry, 2 Molloy 458; Rich- 
ardson vy. Grubb, 16 Wkly.Rep. 176. 


$4. Richmond v. Arnold, (R.1.) 68 
A. 427; Gardiner v. Downes, 22 Beav. 
395, 52 Reprint 1160; Forshaw v. 
era ees 20 Beav. 485, 52 Reprint 


[a]. Where misconduct of tenant 
for life is cause of a trustee’s resig- 
nation, the costs may be ordered paid 
out of the interest of the tenant for 
life. Coventry v. Coventry, 1 Keen 
758, 15 EXng.Ch. 758, 48 Reprint 499. 


95. In re Holden, 27 N.E. 1063, 126 
IN. Ys 589. 


[a] MTlustration.—In a proceeding 
instituted by a trustee for leave to 
resign and to procure the appointment 
of a new trustee, the beneficiaries who 
are made par ties are not entitled to 
allowances out of the fund for coun- 
sel fees, as such allowances can be 
made only to trustees or those occu- 
pying trust relations toward the 
fund, not to beneficiaries. In re Hold- 
Ns vais NB), 068) LOU NYA SO! 


96. Jurisdiction and venue see in- 
fra § 469. 


97. See constitutional and_ statu- 
bay’ provisions; and cases infra this 
note. 


[a] In Iowa, under Code § 3293, 
providing that trustees shall be sub- 
ject to control or removal by the 
court, a court has jurisdiction to re- 
move a trustee, if the evidence shows 
mismanagement and_ violation o#€ 
court orders. In re Mead’s Estate, 197 
N.W. 77, 197 Iowa 295. 


[b] In Mississippi Code §§ 554, 561 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 445] 


ly of such provisions! or of provisions of the trust . 
instrument, a court of chancery or its equivalent®§ 
has inherent power to remove a trustee for good 
eause,®® such power being incidental to the court’s 
paramount duty to see that trusts are properly ex- 
ecuted,t and the trust estate preserved,’ and as 
broad and comprehensive as the exigencies of the 
It has been held that a court 
is not deprived of its power to remove ‘a trustee for 
cause by the fact that it lacks power to appoint a 
substitute,* nor that removal of the trustee will auto- 
matically terminate the trust,° nor by provisions of 
the trust instrument attempting to oust the courts 


case may require.* 


of jurisdietion.® 


In New York the supreme court, as successor to 


grant the chancery courts general ju- 
risdiction as to removal of trustees. 
Nutt v. State, 51 So. 401, 96 Miss. 4738. 


[c] In Tennessee (1) the chancery 
eourt has jurisdiction, under Shan- 
non Code §§ 5414, 5422, to remove a 
trustee for the causes enumerated in 
the statute, and ‘for other good 
cause,” at suit of the beneficiary. 
Maydwell v. Maydwell, 185 S.W. 712, 
135 Tenn. 1. (2) And its jurisdiction 
has been said to be concurrent with 
that of the circuit and county courts. 
Maxwell v. Finnie, 6 Coldw. 434. 


In New York see infra text and 
notes 7-18. 


ie Particular courts see infra § 
99. U.S.—May v. May, 17 S.Ct. 824, 


167 U.S. 310, 42 L.Ed. 179; William- 
son v. Suydam, 6 Wall. 723, 18 L.Ed. 
967; Franz v. Buder, 34 F.(2d) 353. 


Ark.—Williams v. Nichol, 1 S.W. 
243, 47 Ark. 254. 


Faemgces v. Bryant, 204 I1l.App. 


22 N.E. 104, 
Rouyer, 35 N. 


Ind.—Ex p. Kilgore, 
120 Ind. 94; Mazelin vy. 
EH. 303, 8 Ind.App. 27. 


Mo.—St. Louis v. Wenneker, 47 S. 
W. 105, 145 Mo. 230, 68 Am.S.R. 561; 
Hitch v. Stonebraker, 28 S.W. 443, 125 
Mo. 128; Holman vy. Renaud, 125 S.W. 
843, 141 Mo.App. 399; Gaston v. Hay- 
den, 73 S.W. 938, 98 Mo.App. 683. 


Mont.—Hartnett v. St. Louis Min. & 
Mill. Co. of Montana, 153 P. 437, 51 
Mont. 395. 


Neb.—Burnham v. Bennison, 236 N. 
W. 745, 121 Neb. 291. 


N.J.—In re Battin, 104 A. 434, 89 
N.J.Eq. 144; Lathrop v. Smalley, 23 
N.J-Eq. 192. 


N.Y.—People v. Norton, 9 N.Y. 176, 
1 Seld. 179; New York Security, etc., 
Cor \vir-Saratogar Gas, ete!, Co., 34 N. 
Y.S. 890, 88 Hun 569 [aff 51 N.B. 1092, 
157 N.Y. 689]; McKenna v. O’Connell, 
147 N.Y.S. 922, 84 Misc. 582. And see 
infra text and notes 7-18. 


Tenn.—Maydwell v. Maydwell, 185 
Sis Wile elo, wes) Denn: Mopcit'Cy-el 


Tex.—Burnett v. Smith, (Civ.App.) 
240 S.Ww. 1007. 


W.Va.—Lamp v. Homestead Bldg. 


Assoc., 57 S.E. 249, 62 W.Va. 56; Bal- 
timore Bargain House v. St. Clair, 
52 S.B. 660, 58 W.Va. 565; Machir v. 


Sehon, 14 W.Va. 777. 


Eng.—Letterstedt v. Broers, 9 App. 
Cas. 371. 


[a] Although no power of remov- 
al is reserved in trust instrument, a 
court of equity has power to remove 
the trustees upon a proper showing. 
Burnett v. Smith, (Tex.Civ.App.) 240 
S.W. 1007. 
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authority.?? 
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the court of chancery,” has plenary power under the 
constitution to remove trustees,® and also possesses 
power of removal for any cause under statutory pro- 
visions affirming its inherent jurisdiction,® although 
its jurisdiction to remove trustees has been denied 
such removal would impair contract rights.?° 
The power of the supreme court to remove trustees 
is not limited to the grounds of removal specified 
by statutes relating to the surrogates’ courts,‘? nor 
to the cases covered by its own. statutory grant of 
Jurisdiction of the supreme court has 
been held concurrent with that given the surro- 
While the supreme court will not neces- 


sarily decline jurisdiction because the surrogate’s 


[b] “It is inherent in the powers 
of a court of equity to remove a trus- 
tee for breach of trust or other good 
causes.” Franz v. Buder, 34 F.(2d) 
303, 350. 


Le Mayiv. May Ties. Ctz 624, 167U, 
S. 310, 42 L.Ed. 179. 


2. McKenna v. O’Connell, 
Y.S. 922, 84 Mise, 582. 


3. Ex p. Kilgore, 22 N.E. 104, 120 
Ind. 94. 


4 Gibson v. American Loan & 
Trust Co., 12 N.Y.S. 444, 58 Hun 449. 


[a] Where beneficiaries have pow- 
er to appoint substitute, the fact that 
the court lacks such power will not 
deprive it of jurisdiction to remove 
a trustee. Gibson v. American Loan 
& Trust) Co.; 12) NiYos. 444, 68 Hun 
449. 


147 Ns 


6. Barbour v. Weld, 87 N.E. 909, 
201 Mass. 513. 


[a] Tlustration.—A trustee may 
be removed for misconduct in an ac- 
tion to cancel the trust, although the 
trust cannot’ be canceled, and al- 
though the trust is a personal one, 
so that the removal of the trustee 
would terminate the trust. Barbour 
v. Weld, 87 N.E. 909, 201 Mass. 513 
(where the court said: “The removal 
of the trustee and the cancellation of 
the trust are different things depend- 
ing on different considerations. ‘And 
in the ordinary case they lead to dif- 
ferent results, In the ordinary case, 
on the removal of the trustee, a new 
trustee is appointed and the trust 
goes on. The trust in the case at bar 
is in our opinion a personal one. For 
that reason if the trustee is removed 
the trust will come to an end. But 
there is nothing inconsistent in hold- 
ing that there is no ground for cancel- 
ling the indenture of trust and at the 
same time holding that Weld should 
be removed for misconduct. It hap- 
pens that the trust, being a personal 
one, will come to an end when Weld 
is removed. But that is an acci- 
dent’’). 


6. Keating v. Keating, 165 N.W. 74, 
182 Iowa 1056; Pherson v. Mitchell, 
12 Ohio App. 336. 


[a] Tllustration.—Hither under, 
or in the absence of, Code § 3293, re- 
lating to control of trustees, no trust 
can be 
give a trustee such absolute control 
as to oust the jurisdiction of a court 
to carry out the intention of the tes- 
tator or to remove the trustee for be- 
ing arbitrary, unreasonable, hostile to 
cestui que trust, or for repudiation 
of the trust. Keating v. Keating, 165 
N.W. 74, 182 Iowa 1056. 


7. New York Security, etc., Co. v. 
Saratoga Gas, etc., Co., 34 N.Y.S. 890, 
88 Hun 569 [aff 51 N.B. 1092, 157 N.Y. 
689]; Widmayer v. Widmayer, 27 N. 


created by will which would: 


court may also have jurisdiction,+* the fact that re- 


Y.S. 773, 76 Hun 251; Jones v. Jones, 
39 N.Y.S. 177, 8 Mise. 660. And see 
New York cases supra note 99. 


8. Burrows v. Scherer, 235 N.Y.S. 
22, 134 Misc. 146 [aff 239 N.Y.S. 776, 
a App. Div. O63]. 


Carrier v. Carrier, 123 N.E. 135, 
g5e 226 N.Y. 114, 712; Hughes v. 
Cuming, 58 N.E. 794, ies N.Y. 91 [re- 
arg den 59 N.E. 1123, 165 N.Y. 646]: 
Burrows v. Scherer, 235 N.Y.S. 22, 134 
Misc. 146 [aff 239 N.Y.S. 776, 228 App. 
DIVO woul 


10. She tk v. Cuming, 58 N.E. 794, 
165 N.Y: 91%. 


[a] Trustee -under separation 
agreement, being a trustee created by 
a contract not authorized by statute, 
with not only a power to exercise for 
the benefit of the cestui, but with a 
personal interest to protect and a per- 
sonal obligation to discharge to a 
party other than such cestui, his com- 
pulsory removal would impair the ob- 
ligation of the contract by depriving 
that party of a right to property con- 
ferred thereby, and an order for his 
personal removal was void for lack 
of jurisdiction of the subject mat- 
ter. Hughes v. Cuming, 58 N.E. 794, 
UGS SINGY.. OL: 


11... Pyleé:-v.,) Py¥e;- 1:22 5 NiY-S:. 5256; 
137 App.Div. 568 [aff 92 N.E. 1099, 
199 N.Y. 538]; In re Drummonda’s Es- 
tate, 165 N.Y.S. 78. 


12. Gould v. Gould, 178 N.Y.S. 37, 
108 Misc. 42. 


fa] Tllustration.—Real Prop.  L. 
§ 112, and Code Civ. Proc. § 768, re- 
lating to removal of trustees, etc., 
are permissive, and not exclusive, and 
nothing therein prohibits the removal 
of a testamentary trustee on motion 
in his action for an accounting, and 
the power of the supreme court to act 
comes from the constitution, specifi- 
cally granting it ‘general jurisdiction 
in law and equity.” Gould v. Gould, 
178 N.Y.S. 37, 108 Misc. 42. 


13. Gould yv. Gould, supra. 


[a] Tllustration.—Executors and 
testamentary trustees, whose execu- 
torial duties had been completely per- 
formed before their action in the su- 
preme court for an accounting and 
court’s approval of their acts, making 
all interested parties defendants, 
could not complain that papers there- 
in, moving for removal of one of such 
trustees, Showed that he had not ceas- 
ed to act as-executor, and that the 
supreme court had no jurisdiction to 
revoke letters testamentary, as there 
was no necessity for a decree sepa- 
rating his duties as executor and as 
trustee, and as the supreme court has 
jurisdiction concurrent with that of 
the surrogate’s. court. Gould v. 
Gould, 178 N.Y.S. 387%, 108. Misc. 42. 


14. Westerfield v. Rogers, 66 N.E. 
813, 174 N.Y. 230; Widmayer v. Wid- 


616 [65 C.J.) 


lief may be obtained in the surrogate’s court is a 
consideration influencing the supreme court to re- 
fuse exercise of its jurisdiction,!® as is also the 
fact that the surrogate’s court has declined to re- 
Under statutory provisions, the 
surrogate’s court may entertain proceedings to re- 
move a testamentary trustee,?’ although it may re- 
move a trustee only on grounds specified in the gov- 


move a trustee.1% 


erning statute.t® 


[§ 446] b. Particular Courts.1® Under local prac- 


mayer, 27 N.Y.S. 773, 76 Hun 251. 


[a] Although supreme court has 
no power to remove executor from his 
office as such, it has the power to re- 
move a trustee, notwithstanding he is 
also an executor of the will; and this 
court will not decline jurisdiction be- 
cause the surrogate may also have ju- 
risdiction,. Widmayer v. Widmayer, 
DeeNENG San oso ELUM Zou 


{b] Proceeding pending before 
surrogate.—The supreme court has 
jurisdiction of an actiom to remove 
trustees and to charge the interest 
of one of them in the trust estate 
with an amount misappropriated by 
his cotrustee, where a question as to 
the interest of such trustee under a 
trust deed is involved, although there 
is pending in the surrogate’s court a 
proceeding for an intermediate ac- 
counting of the trustees, and although 
proceedings are subsequently insti- 
tuted in such court for the removal 
of the trustee for misconduct, in 
which action a part of the relief ask- 
ed for in the suit in the Supreme court 
is obtained. Westerfield v. Rogers, 
66UN-B: 813; 174 N.Y. 230. 


15. Childs v. Childs, 124 N.Y.S. 
550,68 Misc. 472. 


{a] TIllustrations.—(1) The su- 
preme court will not take jurisdiction 
of a suit to remove a testamentary 
trustee, unless special facts are plead- 
ed showing that the exercise of its ju- 
risdiction is. necessary. Childs v. 
‘Childs, 124 N.Y.S. 550, 68 Misc. 472. 
(2) A plaintiff, suing in the supreme 
court for the removal of a _ testa- 
mentary trustee, should show that 
relief which the surrogate’s court is 
unable to grant will be required on 
the ground that other parties will 
have to be brought into the case. 
Childs v. Chiids, supra. 


16. Childs v. Childs, supra. 


[a] Illustration.—If a decree of 
the surrogate’s court on a settlement 
of the account of a testamentary 
trustee prevents a suit in the surro- 
gate’s court for the removal of the 
trustee, the decree, having, under 
Code Civ. Proc. § 2813, the effect of a 
judgment, prevents a suit im the su- 
preme court for that purpose. Childs 
vy. Childs, 124 N.Y.S. 550, 68 Misc. 472. 


17. In re Kirkman’s Estate, 256 
N.Y.S. 495, 143 Misc. 342; Savage v. 
Gould, 60 How.Pr. (N.Y.) 234; Lane 


v. Lewis, 4 Dem.Surr, 468, 9 N.Y.Civ. 


Proc. 397; Clapp v. Brown, 4 Redf. 
Surr. (N.Y.) 200. 
[a] Tustrations.—(1) A surro- 


gate’s court has jurisdiction to en- 
tertain a testamentary trustees’ pe- 
tition for direction that a cotrustee 
unite with petitioners in voting stock, 
‘or, in the alternative, that the cotrus- 
tee be removed from office. In re 
Kirkman’s Estate, 256 N.Y.S. 495, 143 
Misc. 342. (2) An estate fiduciary is 
responsible in a surrogate’s court for 
devastavit committed in the capacity 
of a corporate officer. In re Kirk- 


‘been denied. 


, 
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, 


courts.?° 


(§§ 445-447, 


tice,2° power to remove trustees may or may not 
exist in county courts,?1 courts of common pleas,?* 
orphans’ courts,?* probate courts,?* and superior 


Under statutes specifying grounds for removal of 
trustees by particular court, such court may not re- 
move a trustee on other and nonspecified grounds.?°® 


[§ 447] 2. Discretion of Court. Within applica- 


man’s Estate, supra. 


Jurisdiction as concurrent with 
that of supreme court see supra text 
and note 13. 


18. Pyle v. Pyle, 122 N.Y.S. 256, 
137 App.Div. 568 [aff 92 N.BE. 1099, 199 
N.Y. 538]; Burrows v. Scherer, 235 
N.Y.S. 22, 134 Mise. 146 [aff 239 N.Y. 
S. 776, 228 App.Div. 673]; In re Hawk- 
rag Estate, 224 N.Y.S. 320, 130 Misc. 

19. 


[a] Distinction between surrogate 
and supreme court.—A surrogate’s 
court lacks power to remove a trus- 
tee on a nonenumerated ground, al- 
though the supreme court has gen- 
eral power of removal on any sub- 
stantial ground. Burrows v. Scherer, 
235 N.Y.S. 22, 134 Mise. 146 [aff 239 
N.Y.S. 776, 228 App.Div. 673]. 


19. Chancery courts see supra § 
445, 
20. See constitutional and statu- 


tory provisions; and cases infra text 


and notes 21-26. 


21. See cases infra this note. 


[a] Im Illinois the constitution of 
the state gives no power to county 
courts in the management of trust 
estates, and such a court has no pow- 
er to remove a trustee, and where the 
powers and duties of a trustee and 
executor are so intermingled that his 
removal as exécutor would operate 
as removal as trustee, the county 
court is powerless to act and resort 
must be had to a court of equity. 
Pees v. Huntley, 223 Til. App. 


[b] In Tennessee (1) the county 
court has jurisdiction, within the pro- 
visions of regulatory statutes, to re- 
move a trustee. Bailey v. Rice, 1 
Tenn.Ch.A. 645. (2) But it has no 
jurisdiction to remove a trustee ex- 
cept wehere that jurisdiction is con- 
ferred by statute. Thompson vy. 
Childress, 4 Baxt. 327. (38) And its 
concurrent jurisdiction with the chan- 
cery court may, under statute, be ex- 
ercised only on petition of a benefici- 
ary and not on petition of the creator 
of the trust who is not a beneficiary. 
Thompson y. Childress, supra, 


22. See cases infra this note. 


[a] In Pennsylvania (1) the court 
of common pleas has power to dismiss 
a trustee under a deed of trust at any 
time, even before he has entered upon 
his duties, upon good cause being 
shown by the cestui que trust. Pi- 
per’s Appeal, 20 Pa. 67. (2) The pow- 
er of the court of common pleas to 
remove a testamentary trustee has 
Meurer v. Stokes, 92 A, 
506, 246 Pa. 393. 


23. See case infra this note. 


fa] In Pennsylvania the orphans’ 
court has been held to have exclusive 
jurisdiction to remove a testamentary 


trustee. Meurer vy. Stokes, 92 A. 506, 
246 Pa. 3938. 
24. See cases infra this note, 


ble statutory regulations,?7 the question of whether 


[a] In New Hampshire the power 
to remove a trustee who has become 
unsuitable for the execution of his 
trust is conferred by statute upon the 
probate court. Barker v. Barker, 62 
A. 166, 73 N.H. 353, 1 L.R.A.N.S. 802. 


[b] In Ohio (1) Rev. St. § 6334 
vests the probate court with com- 
plete and exclusive jurisdiction to re- 
move a trustee appointed by it under 
a will. Stafford v. American Mis- 
sionary Assoc., 22 Ohio Cir.Ct. 399, 12 
OhioCir.Dec. 442. (2) Under Gen. Code 
§ 11029 et seg, the probate court has 
jurisdiction to remove a trustee nam- 
ed in a deed and to appoint his suec- 
cessor. Pherson v. Mitchell, 12 Ohio 
App. 336. (3) Although a‘trust is to 
a trustee, his heirs and assigns for- 
ever, to pay the proceeds to a bene- 
ficiary having full interest, and pro- 
vides that the trustee shall not be 
required to render any account of his 
trusteeship to any court, the probate 
court has power to remove such trus- 


tee and appoint his successor. Pher- 
son v. Mitchell, supra. 
[c] Im Vermont Rev. L. § 2290 


gives the probate court power to re- 
move trustees for various causes. 
Foss v. Sowles, 19 A. 984, 62 Vt. 221. 


25. See cases infra this note. 


_[a] _In Georgia, under code provi- 
sions, judges of superior courts have 
power to remove trustees at cham- 


bers. Heath v. Miller, 44 S.E. 13, 117 
Ga. 854. 
[b] In New Hampshire the supe- 


rior court, as a court of equity, has 
the power to remove trustees who be- 
come unsuitable for the execution of 
a trust. Barker v. Barker, 62 A. 166, 
13 N.H. 353541 TRsALN-S. 802: 


26. Burrows v. Scherer, 235 N.Y.S. 
22, 134 Misc. 146 [aff 239 N.Y.S. 776, 
228 App.Div. 673]; In re Hasker’s Es- 


tate, 224 N.Y.S. 320, 130 Misc. 319; 
Thompson  v. Childress, 4 Baxt. 
(Tenn.) 327. 


‘Power of New York supreme court 
and surrogate’s court see supra § 445 
text and notes 7-18. 


27. See statutory provisions; cas- 
ote this note; -and supra §§ 445, 
[a] In New York (1) under Real 


Prop. L. § 112 subd 2, the question of 
the removal of a trustee is largely 
discretionary with the court.  Car- 
rier v. Carrier, 123) Nab. 135, 858). 226 
N.Y. 114, 712. (2) ‘Under the code 
provision that a trustee may be re- 
moved, upon the petition of any per- 
son beneficially interested in the es- 
tate, by reason of his having wasted 
the property in his charge or by rea- 
son of other misconduct, where the 
evidence tends to establish any of 
the causes for removal mentioned in 
the statute, the question whether the 
trustee should be removed rests in 
the first instance in the discretion of 
the surrogate. 
33 N.E. 1077, 188 N.Y. 308. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Matter of McGillivray, — 
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trustees should be removed is addressed to the sound 
discretion of the court,?® although it neither can nor 
should remove him arbitrarily and without cause.?° 
It has been said that the power of removal should 
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be exercised sparingly,°° with a view to all cireum- 


28. Conn.—Haines v. Elliot, 58 A. 
718, 77 Conn. 247. 


Ill.— Suffolk v. Leiter, 261 I11.App. 
82; Jones v. Bryant, 204 Ill.App. 609. 


Iowa.—Waller v. Hosford, 130 N.W. 
1093, 152 Iowa 176 [reh overr 132 N. 
W. 426). 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194; Berry v. Williamson, 11 
B.Mon. 245. 


Md.—Polk y. Linthicum, 60 A. 455, 
100 Md. 615, 69 L.R.A. 920. 


Mass.—Wilson v. Wilson, 14 N.E. 
521, 145 Mass. 490, 1 Am.S.R. 477; 
Scott v. Rand, 118 Mass. 215. 


Mo.—Gaston v. Hayden, 73 S:W. 938, 
98 Mo.App. 683. 


N.J.—Lathrop v. Smalley, 
Eq. 192. 


N.C.—Ward v. Dortch, 69 N.C. 277. 


Pa.—In re Bell’s Estate, 44 Pa.Su- 
per. 60; Keen’s Estate, 6 Pa.Co. 645. 


Wash.—Cornett v. West, 173 P. 44, 
102 Wash. 254. 


W.Va.—Lamp v. Homestead Bldg. 
Assoc., 57 S.E. 249, 62 W.Va. 56. 


[a] Application by cestui to re- 
move trustee addressed to reasonable 
discretion of the court. Polk v. Lin- 
thicum, 60 A. 455, 100 Md. 615, 69 L. 
EAS 192.05 


[b] In absence of abuse of discre- 
tion (1) the court’s removal of a trus- 
tee is not subject to review (In re 
Bell’s Estate, 44 Pa.Super. 60), (2) 
nor will denial of a motion to remove 


23 N.J. 


be disturbed on appeal (Ward v. 
Dortch, 69 N.C. 277). 
[ce] Positive rules do not control 


exercise of the court’s function to re- 
move a trustee, the matter being one 
of sound judicial discretion, subject 
only to the limitation that the discre- 
tion must not be abused. Gaston v. 
Hayden, 73 S.W. 938, 98 Mo.App. 683. 


{d] To continue or to remove a 
trustee is purely a matter of discre- 
tion in the court. Ward y. Dortch, 69 
NC. 20%;, 


le] Whether trustee was appoint- 
ed by will or decree, it is not manda- 
tory upon the court to remove him at 
the cestui’s request, unsupported by 


facts justifying removal. Keen’s Es- 
tate? 6 Pa:Co. 645, 
29. Fla.—Jungbluth v. American 


Bank & Trust Co., 134 So. 618, 101 Fla. 
289. 


Ind.—Wilson v. Edmonds, 136 N.E. 
48, 78 Ind.App. 501. 


Ky.—Berry v. Williamson, 11 B. 
Mon. 245. 
N.Y.—Hull v. Mitcheson, 64 N.Y. 


639 mem; Burke v. Boudouine, 179 N. 
Y.S. 309, 190 App.Div. 186. 


N.C:—Ward v. Dortch, 69 N.C. 277. 


Ohio.—In re Hartman, 28 Ohio N.P. 
INigser Wie 


Pa.—Neafie’s Estate, 49 A. 129, 199 
Pa. 307; Stevenson’s "Appeal, 68 Pa. 
101; Nathan’s st. 1 Pa. Dist. 314; 
Holmes’s:EHst., 37 Pa.Co. 118; Price’s 
Est., 29 Pa.Co. 448; Hancock’s Bst., 
29 Pa.Co. 191; Keen’s Est., 6 Pa.Co. 
645; Hurley’s Estate, 5 Pa.Co. 574; 
Theis’ Estate, 26 Wkly.N.C. 302. 


Wis.—Wisconsin Universalist Con- 
vention vy. Union Unitarian and Uni- 
versalist Society of Prairie du Sac, 


139 N.W. 753, 152 Wis. 147. 


Eng.—Bennett v. Honywood, Ambl. 
708, 27 Reprint 459; Hibbard v. Lamb, 
Ambl. 309, 27 Reprint 209. 


Man.—Kelley v. Holley, 22 Man. 601. 


“The court should not remove a 
trustee éxcept for good and sufficient 
Lee SOR Ne Thies’ Estate, 8 Pa.Co. 257, 


fa] Court has no power arbitrarily 
to remove trustee.—Wilson v. Ed- 
monds, 136 N.E. 48, 78 Ind.App. 501. 


[b] Courts have no power to re- 
move trustee at mere whim or caprice 
of cestui gue trust.—A substantial 
reason for such action must appear, 
Neafie’s Estate, 49 A. 129, 199 Pa.St. 
307 [overr Nathan’s Estate, 43 A. 313, 
ie iyi 404]; Stevenson’s Appeal, 68 

a. 101. 


{[c] Unsupported charges of neg- 
ligence do not warrant removal of a 
trustee and appointment of a succes- 
sor. Jungbluth v. American Bank & 
Trust Co., 134 So. 618, 101 Fla. 289. 


30. U.S.—Mississippi Valley Trust 
Co. v. Buder, 47 F.(2d) 507 [cert den 


51. S.Ct. 647, 283° U.S. 854, 75 d..lad. 
1461). 

Conn.—Haines v. Elliot, 58 A. 718, 
77 Conn. 247. 
ie v. Stout, 4 Del.Ch. 


D.C.—Clerks’ Inv. Co. v. Sydnor, 19 
App.D.C. 89. 


Ga.—Parsons v. Jones, 26 Ga. 644, 


Ill.—Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484; Suffolk v. Leiter, 261 
Iil.App. 82; Jones v. Bryant, 204 Ill. 
App. 609. 


Iowa.—Waller v. Hosford, 130 N.W. 
1098, 152 Iowa 176 [reh overr 132 N. 
W. 426). 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194, 200 [quot Cyc]. 


N.Y.—In re Berri, 224 N.Y.S. 466, 
130- Mise. 527; Wiggins v. Burr, 105 
N.Y.S. 649, 54 Mise. 149; In re New 
York, 102 N.Y.S: 950, 52 Misc. 606; 
Russak. v4) Dobias) 012. NW. Civ: Broce: 
390, 44 Hun 630 {appeal dism 13 N.E. 
937, 106 N.Y. 672]. 


Pa n re eleyn® Estate, 159 A. 
549, 306 Pa. 33 


S.C.—Smith v. Heyward, 105 S.E. 
275, 115 S.C. 145; Gibbes v. Sniith, 31 
§.C2E. 131. 


Wash.—Cornett v. West, 173 P. 44, 
47, 102 Wash. 254. 


“The power of removal should be 
eautiously exercised.” Cornett v. 
West, supra. 


“The power of removal is exercised 
sparingly by courts, and will not be 
exercised unless there is a clear ne- 
cessity for such drastic action.” In 
re Berri, 224 N.Y.S. 466, 474, 130 Misc. 
527. 

“The power to remove trustees ap- 
pointed by will or deed is exercised 
sparingly by the courts.” Waller v. 
Hosford, 1380 N.W. 1098, 1094, 152 Iowa 
176 [reh overr 1382 N.W. 426]. 


831. Haines v. Elliott, 58 A. 718, 77 
Conn. 247; Suffolk v. Leiter, 261 IIl. 
App. 82; Scott v. Rand, 118 Mass. 
215. 


Particular grounds for removal see 
infra §§ 448-468. 
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stances of the particular case,*! such as the welfare 
of the beneficiaries*? and of the trust estate,** con- 
duct of the trustee considered as a whole,** expressed 
preference of cestuis que trustent,®® the creator’s se- 


32. Ga.—Clark v. Clark, 144 S.E. 
Sigel pcre 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194, 200 [quot Cyc]. 


N.D.—Langer v. Fargo Mercantile 
Co., 174 N.W. 90, 43 N.D. 237. 


Pa.—In re BCC ASE ESE Estate, 143 
A. 209, 293 Pa. 49 


W.Va.—Lamp v. Homestead Bldg. 
Assoc., 57 S.E. 349, 62 W.Va. 56. 


Wis.—Laughlin v. Wells Bldg. Co..,. 
190 N.W. 899, 179 Wis. 56. 


[a] As respects removal of trus- 
tees without personal interest in the 
trust, “the welfare of the beneficia- 
ries constitutes the chief matter for 
consideration.” Clark v. Clark, 144 S. 
BH. T87, 167 Gas 1; : 


[b] “Primary consideration is wel- 
fare of the beneficiaries as a whole, 
and the trustees will or will not be re- 
moved depending upon the necessity 
for such action in order to protect the 
trust estate.” Langer v. Fargo Mer- 


Pea Co., 174 N.W. 90, 92, 43 N.D. 
33. U.S.—Mississippi Valley Trust 
Co. v. Buder, 47 F.(2d) 507 [cert den 


51 S.Ct. 647, 283 U.S. 854, 75 L.Ed. 
1461]. 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194, 200 [quot Cyc]. 


N.Y.—Morgan’s Estate, 8 N.Y.Civ. 
Proc. 155, 162; 3, Dem: Surr. 612. 


W.Va.—Lamp v. Homestead Bldg. 
Assoc., 57 S.B. 249, 62 W.Va. 56. 


Eng.—Letterstedt v. Broers, 9 App. 
Cerasats In re Wrightson, [1908] 1k 


“The remedy which the law affords 
a cestui que trust of bringing about 
in a proper case the removal of his 
trustee, is prospective in its charac- 
ter, and has for its chief, if not in- 
deed for its exclusive object, the fu- 
ture security and good management 
of the trust estate.” Morgan’s Estate, 
supra. 


[a] Lack of present danger to 
trust estate or interest of any bene- 
ficiary inclines the court to deny re- 
moval for prior irregularities of trus- 
tees with respect to reports. Missis- 
sippi Valley Trust Co. v. Buder, 47 
.(2d) 507 [cert den 51 S.Ct. 647, 283 
U.S. 854, 75 L.Ed. 1461]. 


34. Mississippi Valley Trust Co. v. 
Buder, supra. 


[a] appreciation in value of trust 
estate during trusteeship is a factor 
to be considered upon a request for 
removal of trustees, and in connec- 
tion with such request the court will 
have due regard “‘to the whole course 
of conduct by the trustees.” Missis- 
sippi Valley Trust Co. v. Buder, 47 F. 
(2d) 507 [cert den 51 S.Ct. 647, 283 U. 
S. 854, 75 L.Ed. 1461]. 


35. Mississippi Valley Trust Go. v. 
Buder, supra; Suffolk v. Leiter, 261 
Ill.App. 82; In re Ward’s Estate, 175 
N.Y.S. 655; In re Bailey’s Wstate, 15% 
A. 549, 306 Pa. 334; Morgan’s Hst., 8 
npn 260; Hurley’s Hst., 5 Pa;Co. 
574. 


{a] Fact that only one beneficiary 
desired removal of the trustee, the 
remainder wishing him continued in 
office or being neutral, was a factor 
for consideration in determining ad- 
visibility of dismissing trustees ap- 
pointed by will. In re Bailey’s Estate, 
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lection of the trustee whose removal is sought,?® 
and the length of time that the trust still has to 


eontinue.®* 


Where alleged trustee has not been validly ap- 
pointed, substitution of another trustee does not 
constitute a removal,** and the alleged trustee may 
be replaced without existing cause for his removal.®° 


[§ 448] 3. Grounds for Removal—a. In General. 
Broadly speaking, the only ground for removal of 
a trustee is jeopardy to the trust.*? 
not’ to be removed unless the facts disclose viola- 
tion of the trust obligation or unsuitableness,*! and 
a reason which would have operated against the ap- 
pointment of a trustee will not necessarily require 


159 A. 549, 306 Pa. 334. 


{b] That large majority of benefi- 
ciaries expressed desire against re- 
moval of trustees influences the court 
in favor of their retention. Missis- 


‘sippi Valley Trust Co. v. Buder, 47 F. 


(2d) 507 [cert den 51 S.Ct. 647, 283 
U.S. 854, 75 L:Ed. 1461). 


36. Ill.—In re Weller’s Estate, 108 
N.E. 306, 267 Ill. 230; Suffolk v. Lei- 
ter, 261 Ill.App. 82. 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194; Berry v. Williamson, 11 
B.Mon. 245. 


N.Y.—Russak v. Tobias, 12 N.Y.Civ. 
Proc. 390, 44 Hun 630, 9 N.Y.St. 149 
aah ee dism 13 N.E. 937, 106 N.Y. 
372). 


Pa.—In re Bailey’s Hstate, 159 A. 
549, 551. 306 Pa. 334; Barley’s Estate, 
13 Pa.Dist.&Co. 455; Hancock’s Hs- 
tate, 29 Pa.Co. 191; Theis’ Hst., 8 Pa. 
Co. 257. 


S.C.—Smith v. Heyward, 105 S.E. 
295, 11558.C., 145. ' 


“Tt is a serious matter to, dismiss 
trustees appointed by will; much 
more should be shown by those who 
wish them dismissed than would be 
the case where the trustees are ap- 
pointed by the court.” In re Bailey’s 
Estate, supra. 


[a] Choice of testator should not 
be interfered with unless there is 
clear proof of statutory or equitable 
ground for removal of the.trustee se- 
lected by him. Theis’ Estate, 8 Pa.Co. 
25 


. 


[b] Mere demand of corporate 
guardian, appointed for a mentally 
weak person under statute, that indi- 
vidual testamentary trustees be re- 
moved and that it be substituted for 
them, does not warrant removal of in- 
dividual trustees selected by the tes- 
tator to care for a mentally weak per- 
son, and the court will not remove 
the trustees designated by the testa- 
tor and appoint a corporation with 
no interest in the matter other than 
the amount of its commissions. Han- 
cock’s Estate, 29 Pa.Co. 191. 


[c] Trustee selected by grantor 
may not'be removed without sufficient 
cause, and where the lower court de- 
creed his removal without cause, it 
was reversible error. Berry v. Wil- 
liamson, 11 B.Mon. (Ky.) 245. 


37. Mississippi Valley Trust Co. v. 
Buder, 47 F.(2d) 507 [cert den 51 S. 
Ct. 647, 283 U.S. 854, 75 L.Ed. 1461]; 
Ballentine’s Estate, 16 Pa.Dist. 211; 
Morgan’s Hstate, 8 Pa.Co. 260. 


[a] Where trust will terminate in 
four months, at which time differences 
between the parties may be settled, 
and where it appears that a trustee 
has acted for thirteen years without 
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his removal.#? 


[§§ 447-449 


Mere expense of retaining trustee has been held f 


no ground for his removal.** 


Trustees are 


sence from the 


loss to the trust estate, alleged irreg- 
ularities of a minor character will not 
induce the court to remove him. Bal- 
lentine’s Estate, 16 Pa.Dist. 211. 


38. McNair v. Montague, 103 N.E. 
450, 260 Ill. 465. 


39. McNair v. Montague, supra. 


40. 'U.S.—Mississippi Valley Trust 
Co. v. Buder, 47 F.(2d) 507 [cert den 
naga 647, 283 U.S. 854, 75 L.Ed. 


Ala.—Ft. Payne Furnace Co. v. Ft. 
Payne Coal, ete., Co., 11 So. 4389, 96 
Ala. 472, 38 Am.S.R. 109; Satterfield 
v. John, 53 Ala. 127. 


Conn.—Haines v. Elliot, 58 A. 718, 
77 Conn. 247. 


Del.—Massey v. Stout, 
274. 


Ga.—Parsons vy. Jones, 26 Ga. 644. 


Ill.—Wylie v. Bushnell, 115 N.BE. 
618, 277 Ill. 484; Suffolk v. Leiter, 261 
Tll.App. 82; Mannhardt v. Illinois 
Staats Zeitung Co., 90 Ill.App. 315. 


Iowa.—Waller v. Hosford, 130 N.W. 
ae 152 Iowa 176 [reh overr 132 N.W. 


4 Del.Ch. 


Ky.—Wilson v. Smoot, 216 S.W. 
129, 186 Ky. 194; Berry v. Williamson, 
11 B.Mon. 245. 


De ceca sca v. Wilcox, 38 Mich. 


N.Y.—Matter of O’Hara, 17 N.Y.S. 
91, 62 Hun 531; Wiggins v. Burr, 105 
N.Y.S. 649, 54 Mise. 149; In re New 
York, 102) N.Y:S. 7950, 752). Mise..606; 
Baldwin v. Palen, 53 N.Y.S. 520, 24 
Misc. 170; In re Morgan, 8 N.Y.Civ. 
Proc. 155, 3 Dem.Surr. 612. 


W.Va.—Baltimore Bargain House v. 
St. Clair, 52 S.H. 660, 58 W.Va. 565. 


[a] “The principal underlying all 
decisions as to the removal of trus- 
tees is that it is done only for acts 
or circumstances endangering the 
trust fund.’”” Wylie v. Bushnell, 115 
N.E. 618, 627, 277 Ill. 484. 


41. Bergelt v. Roberts, 258 N.Y.S. 
905, 144 Misc. 832 [aff 258 N.Y.S. 1086, 
motion den 258 N.Y.S. 1086]; Wiscon- 
sin Universalist Convention y. Un- 
ion Unitarian. and Universalist’ So- 
ciety of Prairie du Sac, 1389 N.W. 758, 
756, 152 Wis. 147. 


‘Tt is only in case of a real or 
threatened diversion of the trust 
funds or property, or of mismanage- 
ment, incompetence, or dishonesty 
that a court may interfere to remove 
the regularly appointed trustee and 
appoint another in his stead.” Wis- 
consin Universalist Convention v. Un- 
ion Unitarian and Universalist Socie- 
tv of Prairie du Sac, supra. To same 
effect Wylie v. Bushnell, 115 N.E. 618, 
277 Ill. 484. 


[§ 449] b. Particular Grounds—(1) Absence or 
Removal from Jurisdiction. 
trary statute,t4 a trustee’s departure from the jurix- — 
diction does not ipso facto operate to deprive him 
of ¢ffice,t® nor compel the court to remove him upon 
application,*® although absence in a foreign country 
may create a prima facie case for removal on peti- 
tion of the cestui.** 
of a trustee on the ground of nonresidence or ab- 


In the absence of cor- 


As a general rule, removal 


jurisdiction is discretionary with 


the court,** which will ordinarily not regard the bare 


Particular grounds for removal see 
infra §§ 449-468. 


42. In re Weller’s Estate, 108 N.E. 
306, 267 Ill. 230: In re Wallace, 55 A. 
848, 206 Pa. 105; Curran v. Green, 27 
A= 59165 18 Rak 329. 


Who appointed trustee see supra §§ 
383-388. 


43. Wilson v. Edmonds, 136 N.E. 
48, 78 Ind.App. 501. See Glaser’s Est., 
13 Pa.Dist. 198, 29 Pa.Co. 605 (where 
the court said: “the only objection 
urged against the trustee appointed is © 
that another trust company offered to 
perform the services required for a 
lower rate of compensation. While 
those out of whose pockets the money 
must come are fully justified in try- 
ing to save all they can, yet we do not 
think this alone is a sufficient reason 
for the removal of the trustee. The 
appointment made will, tlerefore, not 
be disturbed, upon the condition, how- 
ever, that the trustee agrees to exe- 
cute the trust for the same compensa- 
tion for which the other company of- 
fered to do it’’). 


{a] MTlustration.—Assuming that 
the petition was correct in alleging 
that the beneficiary of a trust estate 
had ample income for her support and 
maintenance, that she wished the 
trust fund to be distributed among 
her children, that the cost of operat- 
ing the trust had been high, and the 
corpus materially reducec out of pro- 
portion of benefit derived, that she is 
a person of good and economical hab- 
its and in good health, and that she 
believed it would be safe and would 
not result in any danger of her suffer- 
ing want if the trust funds be dis- 
tributed to her and her children, such 
facts were insufficient to warrant re- 
moval of the trustee. Wilson v. Ed- 
monds, 136 N.E. 48, 78 Ind.App. 501. 


44. See statutory provisions. 


45. O’Reilly v. Alderson, 8 Hare 
101, 32 Eng.Ch. 101. 68 Reprint 289. 


46. In re Clark’s Will, 241 N.Y.S. 
520, 186 Mise. 459. 


[a] Removal not mandatory under 
statute.—Where a testamentary trus- 
tee became an alien not an inhabitant 
of the state, his removal was discre- 
tionary and not mandatory (Surro- 
gate’s Ct. Act §§ 94, 99 [formerly Code 
Civ. Proc. $2569], 101). In Tre Clarks 
Will, 241 N.Y.S. 520, 136 Mise. 459. 


47. O'Reilly v. Alderson, 8 Hare 
101, 32 Eng.Ch. 101, 68 Reprint 289; 
Gray. v. Hatch, 18 Grant Ch. (Ont.) 
72. 


48. U.S.—Ketchum v. Mobile, etc., 
Bees 14 F.Cas.No. 7,737, 2 Woods 
a) . 


Del.—Massey v. Stout, 4 Del.Ch. 274. 
Ky.—Letcher v. German Nat. Bank, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘al 


sons having an interest. 
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fact of absence or nonresidence as ground for re- 
moval,*® but will remove an absent trustee where his 
absence endangers the trust estate,°° as where the 
absence is of a prolonged or permanent character 
precluding proper attention to the trust,°! or where, 
in addition to absence, there is also negleet of duty.°? 


Trustee’s mere removal to another place within 
state does not show such an abandonment of the 
varrants his removal by the court,®* 


office as 


Where statute specifying nonresidence as ground 


ne S.W. 236, 184 Ky. 24, 20 Ann.Cas. 
oO. 

N.Y.—Curtis v. Smith, 60 Barb. 9; 
In re Clark’s Will, 241 N.Y.S. 520, 136 
Mise. 459. 

Pa.—Bloomer’s Appeal, 83 Pa. 45. 


et el v. Finnie, 6 Coldw. 
4, 


Eng.—Buchanan v. Hamilton, 5 Ves. 
Jr. 722, 31 Reprint 824. 


49. Bergman v. Bergman, 153 N.E. 
735, 323 Tk. 73; Lill v. Neafie, 31 1). 
101; Ex parte Moots, 217 Ill.App. 518; 


La Forge v. Binns, 125 Ill.App. 527; 
Holmes’s Estate, 37 Pa.Co. 118; Re 
Mais, 16 Jur. 608. 


[a] ‘“Testator having appointed a 
non-resident trustee, and there being 
no law prohibiting such appointment, 
there is no right to annul it except by 
consent of the trustee and all per- 
He may have 
had reasons for his selection or he 
may have had none; but in either case 
the court is powerless, in the absence 
of the slightest suggestion of unfit- 
ness on the part of the trustee, to 
change what he has done.’’ Holmes’s 
Estate, 37 Pa.Co. 118. 


50. Dorsey v. Thompson, 37 Md. 25. 


51. Bergman v. Bergman, 153 N.E. 
735, 323 IH. 73; Dorsey v. Thompson, 
37 Md. 25; In re Kelly, 28 Pa.Dist. 87; 
Gray v. Hatch, 18 Grant Ch. (Ont.) 
Bos 


{a] Protracted absence of several 
years and indefinite prospect of re- 
turn of the trustee make it proper 
for the court to remove him under 
discretionary power granted by stat- 
ute to remove a trustee out of the 
state for one year or longer.! Bloom- 
er’s Appeal, 83 Pa. 45. 


[b] Trustee absent over two years 
and whose return was problematical 
will be removed where the presence 
of an active trustee within the juris- 
diction is essential to proper handling 
of the trust. Dorsey v. Thompson, 37 
Md. 25. 


52. Lill v. Neafie, 31 Ill. 101, 106. 


“The mere absence of a trustee from 
the State might be attended with in- 
convenience, but would not, of itself, 
constitute sufficient grounds for his 
removal. He might still devote prop- 
er time and attention to the trust 
fund, to carry it out in good faith. 
But when, in addition to his absence 
from the State, he gives no attention 
to his duties as trustee, a court is 
fully warranted in removing him, and 
appointing a suitable person to carry 
the trust into effect.” Lill v. Neafie, 
supra. 


53. White v. White, (Tex.Civ.App.) 
15 S.W.(2d) 1090 [dism (Commn. App.) 
25 S.W.(2d) 826]. 


[a] Where evidence affirmatively 
showed continued exercise of trust 
duties, the mere fact that a trustee 
had moved from the trust farm toa 
city within the state, but one hundred 
and sixteen miles distant, did not 
show abandonment of trusteeship au- 
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court.°5 


thorizing removal. White v. White, 


(Tex.Civ.App.) 15°° S.W.(2d) 1090 
oe (Commn.App.) 25 S.W.(2d) 
54. Holman vy. Renaud, 125 S.W. 


843, 141 Mo.App. 399. 
55. Holman v. Renaud, supra. 


56. Dealing with trust fund for 
personal profit see infra § 467. 


57. Cal.—Overell v. Overell, 248 P. 
310; 78 Cal.App. 251. 


Ga.—Clark v. Clark, 144 S.E. 787, 
£67 Gat. 


ie a v. Bryant, 204 Ill.App. 


Iowa.—Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056; Waller v. Hos- 
ford, 130 N.W. 1093, 152 Iowa 176 [reh 
overr 132 N.W. 426]. 


Mass.—Barbour v. Weld, 87 
909, 201 Mass. 513. 


Mo.—Gartside v. Gartside, 20 S.W. 
669, 113 Mo. 348. 


Neb.—Burnham y. Bennison, 236 N. 
W. 745, 121 Neb. 291. 


N.Y.—Matter of Cohn, 78 N.Y. 248, 
20 Alb.L.J. 352; Gould v. Gould, 197 
N.Y.S. 515, 203 App.Div. 807 [aff 178 
N.Y.S. 37, 108 Mise. 42, and appeal 
withdrawn 143 N.E. 755, 237 N.Y. 592]; 
In re Etgen, 132 N.Y.S. 308, 146 App. 
Dive 982 Int re Keller 12:7 NUYS. 16, 
142 App.Div. 454 [aff 95 N.E. 1131, 201 
N.Y.°590] > °Pyte "vi “Pyle, 122° N-Y.S: 
256, 137 App.Div. 568 [aff 92 N.H. 1099, 
199 N.Y. 538]; Matter of Hirsch, 101 
N-Y.S. 893, 116 App.Div. 367 [aff 81 N. 
E. 1165, 188 N.Y. 584]; In re Kirk- 
man’s Bstate, 256 N.Y.S. 495, 143 Misc. 
342; Crummey v. Murray, 224 N.Y.S. 
49, 130 Misc. 378. 


Okl.—Cameron v. White, 262 P. 664, 
128 Okl. 251. 


Pa.—Gilbert v. Johnson, 49 Pa.Su- 
per. 191; Fitzgerald’s Est., 24 Pa. Dist. 
762; Mansfield’s Est., No. 2, 27 Pa.Co. 
264;  Martin’s Bsti, 16 Pa:Co. 337; 
Meyer’s ‘Hst., 8 Pa.Co. 374. 


“When trustees become interested 
in the subject of their trust to the 
extent that their interest is antago- 
nistic to that of the beneficiaries, such 
trustees should be removed by a court 
of equity having jurisdiction of the 
subject matter and proper substitu- 
tion made.” Cameron v. White, 262 
P. 664, 128 Okl. 251. 


[a] “It is one of the elementary 
rules of the law of trusts that when a 
trustee repudiates his trust or sets 
up or asserts rights to the trust prop- 
erty which are destructive of the 
trust or otherwise antagonistic to the 
rights and interests of the beneficiary, 
the latter may maintain an action in 
equity for the removal of such trus- 
tee.” Keating v. Keating, 165 N.W. 
74, 79, 182 Iowa 1056. 


[b] Acquiring conflicting interests. 
—Where a trustee has the discretion 
under the will as to distributing stock 
during the life of the cestui que trust, 
or of holding it, he is guilty of mis- 
conduct in placing himself in a posi- 


N.E. 
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for removal of trustees relates only to trustees ap- 
pointed under deed, a trustee appointed under a will 
may not be removed on this ground by virtue of such 
statute,°* although in a proper case he might be 
removed under the general equity powers of the 


[§ 450] (2) Antagonistic and Hostile Relations’ ° 
—(a) Adverse Interest. A trustee whose individual 
interest conflicts,°? or may conflict,®>* with his duties 
as trustee or with the interests of beneficiaries he 


tion in which his personal interest 
may conflict with that of the estate. 
Elias v. Schweyer, 40 N.Y.S. 906, 17 
Mise. 707 [rev on other grounds 43 N. 
W'S. 55, 13: App. Div. 336]. 


[c] Trustee “owes an undivided 
duty to the beneficiaries, and must not 
place himself in a position where his 
personal interest will conflict with 
their interests,’ and where he does 
so, “a court of equity never hesitates 
to remove him.” Clark v. Clark, 144 
S.E. 787, 167 Ga. 1. 


[d] Where interest as surviving 
partner of testator conflicted with in- 
terest as trustee of the testator’s part- 
nership interest, and a _ substantial 
controversy had arisen, a trustee was 
removed. In re Keller, 127 N.Y.S. 16, 
142 App.Div. 454 [aff 95 N.B. 1131, 201 
IN Yeo OF. 


58. Clark v. Clark, 144 S.E. 787, 
167 Ga. 1; Gould v. Gould, 197 N.Y.S. 
515, 208 App.Div. 807 [aff 178 N.Y.S. 
387, 108 Mise. 42, and appeal withdrawn 
143°N.E..755, 287 N.Y. 592]; Pyle vw 
Pyleyl22 (N-Y.S:) 2256, 2259, i137 App: 
Div. 568 [aff 92 N.E..1099, 199 N.Y. 
538]; Crummey v. Murray, 224 N.Y. 
S. 49, 130 Misc. 378. 


“Tt is a fundamental rule relating 
to the acts of a testamentary trus- 
tee, that he must not only act for the 
benefit of the trust estate, but also in 
such a way as not to gain any advan- 
tage, directly or indirectly, except 
such as the law specifically gives him, 
for himself. He owes an undivided 
duty to, his beneficiary, and he must 
not, undér any circumstances, place 
himself in a position whereby his per- 
sonal interest will come in conflict 
with the interest of his cestui que 
trust. . ‘The purpose sought to 
be secured by this rule of law is to 
require a trustee to asSume a position 
where his every act is above suspicion 
and the trust estate, and it alone, can 
receive, not only his best services, but 
his unbiased and uninfluenced judg- 
ment. When he has acted otherwise, 
or when he has placed himself in such 
a position that his personal interest 
has or may come in conflict with his 
interest as trustee, then, so far as I 
have been able to discover, the court 
never hesitates to remove him. Un- 
der such circumstances, the court does 
not stop to inquire whether the trans- 
actions complained of were fair or un- 
fair. It stops the inquiry when the 
relation is disclosed.” Pyle v. Pyle, 
supra, 


[a] “Gike,Caesar’s wife,” a trustee 
must be “at no time the proper sub- 
ject of doubt or suspicion,” and if a 
trustee is in a position where his in- 
dividual interest may conflict with his 
duty as trustee, he will be removed 
upon application of the cestui. Crum- 


mey v. Murray, 224 N.Y.S. 49, 130 
Misc. 378. 
[b] Trustee’s election of himself 


to salaried office in corporation, by 
means of stock owned by the trust 
estate therein, furnishes a _ good 
ground for his removal, because of 
the possible conflict between his in- 
dividual interest to retain the stock, 
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represents, is subject to removal, although where the 
trustee has acted in good faith and a majority in 
interest of the beneficiaries desire his continuance 
in office, the court will refuse to exercise its disere- 
tionary power of removal,°®® and where the claim 
that the position of a trustee is hostile and incon- 
sistent with his trust duties is not substantiated, 


removal will be refused.®° 


Contingent remainderman will not be removed 
from trusteeship on the ground of adverse interest 
where he was designated trustee by the creator of 
the trust,°! but will be removed for adverse inter- 


est where not so designated.°? 


Taking position in favor of third party and an- 
tagonistic to cestui que trust is ground for removal 


of a trustee.®? 


when the interest of the trust might 
require its sale. Clark v. Clark, 144 
S.E. 787, 167 Ga. 1. 


59. In re Warren, 
125 App.Div. 169. 


~ 60. In re Berri, 224 N.Y.S. 466, 
130 Mise... 527; In re Wakefield’s Es- 
tate, 206 N.W. 76, 188 Wis. 322; Rose 
paces 32 Ont.L. 481, 7 Ont.W.N. 


109 N.Y.S. 202, 


{a] Corporate officers and direc- 
tors.— Where testator creates eight 
separate trusts for each of his eight 
children, consisting principally of cor- 
porate stock, the trustees to determine 
the portion of dividends of stock to 
be distributed to the cestuis que 
trustent, trustees appointed thereun- 
der who are also officers and trustees 
of the corporation cannot be removed 
on grounds that their interests are 
adverse to their duties as trustee and 
to rights of cestuis, as in the absence 
of an allegation of mismanagement, 
refusal to act, or other misconduct 
on the part of the trustees, “it can- 
not be said that their position as of- 
ficers and directors is hostile or in- 
consistent with their duties as trus- 
tees.” In re Wakefield’s Estate, 206 
N.W. 76, 78, 188, Wis. 322. 


[b] President of corporation con- 
stituting estate asset.—The position 
of a testamentary trustee as presi- 
dent, director, and advertising agent 
of a newspaper corporation constitut- 
ing the chief asset of the estate was 
not so conflicting as to require his 
removal as trustee. In re Berri, 224 
N.Y.S. 466, 130 Mise. 527. 


61. In re Weller’s Estate, 108 N.E. 
306, 267 Ill. 230. 


[a] Where appointed by will, con- 
tingent remaindermen will not be re- 
moved as trustees on the ground of 
adverse interest, and this is true al- 
though the court would not itself have 
appointed them on account of their in- 
.terest. In re Weller’s Hstate, 108 N. 
“BH. 306, 267 Ill. 230. 


62. Yates v. Yates, 99 N.E. 360, 255 
Ill. 66, Ann.Cas.1913D 143. 


[a] Where appointed by retiring 
trustee as his successor, pursuant to 
power in the will to appoint a “‘suita- 
ble person” as successor,-a contin- 
gent remainderman will be removed 
for adverse interest upon application 
of the life beneficiary. Yates v. 
Yates, 99 N.E. 360, 255 Ill. 66, Ann. 
Cas.1913D 143. 


63. Scott v. Rand, 118 Mass. 215. 
64, Fla.—Nickels v. Philips, 18 Fla. 
732. 


Ill.— Wylie v. Bushnell, 115 N.E. 
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acter, 


consideration,°* 
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[§ 451] (b) Personal Hostility and Disagreement 
—aa. Between Trustee and Cestui. Personal hos- 
tility between a trustee and beneficiaries is not per 
se a ground for removal of the trustee,°* nor is the 
cestul’s mere loss of confidence in a trustee ground 
for his removal,®® and where the duties of a trus- 
tee are of a purely formal and ministerial char- 
and there is no probable detriment to the 
beneficiary from hostility, the courts will ordinarily 
refuse to remove the trustee on this ground.*® 
such personal hostility is a factor to be taken into 


But 


and will justify removal of the 


trustee where it appears that the personal hostility 


of the parties combines with other circumstances to 


render removal of the trustee essential to the inter- 
ests of the beneficiary and the due execution of the 


trust,°® as where the duties of the trustee are of a 


618, 277 Ill. 484; In re Weller’s Es- 


tate, 108 N.E. 306, 267 Ill. 230. 


Ky.—Clark vy. Anderson, 10 Bush 
ae Berry v. Williamson, 11 B.Mon. 


Md.—Polk v. Linthicum, 60 A. 455, 
100 Md. 615, 69 L.R.A. 920 (recogniz- 
ing rule). 


N.J.—Lister v. Weeks, 46 A. 558, 60 
NES. Eq. 21:5; 


Pa.—In re Price, 58 A. 280, 209 Pa. 
210; Stevenson’s Estate, 15 Pa.Dist. 
798, 33 Pa.Co. 2388; Nathan’s Estate, 
7 Pa.Dist. 314. 


S.C.—Gibbes v. 
131. 


Tex.—White v. White, (Civ.App.) 
15 S.W.(2d) 1090 [dism (Commn.App.) 
25 S.W.(2d) 826]. 


Eng.—Letterstedt v. Broers, 9 App. 
Cas. 371; Forster v. Davies, 4 De 
G.F.&J. 133, 65 Eng.Ch. 104, 45 Re- 
print 1134. 


[a] In absence of proof that re- 
lations are such as to interfere with 
beneficial administration of trust, 
trustees designated by the creator of 
the trust will not be removed merely 
because they are not on friendly 
terms with the cestui and her rela- 
tives. In re Weller’s Estate, 108 N. 
HH. 306, 267 Ill. 230. 


[b] “fhe sound rule is, and ap- 
plicable to this suit, that a trustee 
may not be removed merely because 
of ill will, where it is not inconsistent 
with the faithful performance of the 
duties of the office or to the special in- 
terest of the beneficiary.” White v. 
White, (Tex.Civ.App.) 15 S.W.(2d) 
1090, 1093 [dism (Commn.App.) 25 S. 
W.(2d) 826]. 


65. McInnes’s Est., 27 Pa.Co. 574. 


66. McPherson v. Cox, 96 U.S. 404, 
24 L.Ed. 746; Nickels v. Philips, 18 
Fla. 732; Trask v. Sturges, 63 N.Y.S. 
1084, 31 Mise. 195 [aff 68 N.Y.S. 1149, 
56 App.Div. 625 (rev on other grounds 
63 N.H. 534, 170 N.Y. 482)]; White v. 
White, (Tex.Civ.App.) 15 S.W.(2a) 
ee {dism (Commn.App.) 25 S.W.(2d) 
826]. 


67. Overell v. Overell, 
78'Cal.App. 251; Martin’s Hstate; 4 
Paibisty V2ko a6) BRarcConmssvan sonon 
Laughlin v. Wells Bldg. Co., 190 N.W. 
899, 179 Wis. 56. 


68. U.S.—May v. May, 17 S.Ct. 824, 
167 U.S. 310, 42 L.Il@d. 179 [aff 5 App. 
D.C. 552, 41 Ip COeeeelals 


248 P. 310, 


Smith, 19 S.C.Eqa. 


248 P. 310, 


Cal.—Overell v. Overell, 
78 Cal.App. 251. 


D.C.—MecDonald v. O'Donnell, 56 
eee 31,98 E.C2a) 192) 045° Anise 


Ga.—Parsons v. Jones, 26 Ga. 644. 


Ai ar v. Bryant, 204 Ill.App. 


Iowa.—Keating v. Paseo 165 N, « 
W. 74, 182 Iowa 105 


Ky.—Smallwood v. Lawson, 208 S. 
W. 808, 183 Ky. 189. 


Mass.—Wilson v. Wilson, 14 N.E. 
521, 145 Mass. 490, 1 Am.S.R. 477. 


Mo.—Gartside v. Gartside, 20 S.W. 
669, 113 Mo. 348. 


N.Y.—In re Cady, 9 N.E. 442, 103 
NeW.) 678. £ ‘SilvzA: 2203 Disbhrows we 
Disbrow, 61 N.Y.S. 614, 46 App.Div. 
111 [aff 60 N.E. 1110, 167 N.Y. 606]; 
In re Morgan, 63 Barb. 621 [aff 66 
N.Y. 618, and aff 78 N.E. 869, 186 N.Y. 
2021's In re Chapman, 2 N_Y.S. 248; 
Matter of Wolfe, 2 N.Y.S. 248. 


Pa.—tTiffany’s Estate, 5 Pa.Dist.& 
Co. 72%; Elton’s Estate, 23 Pa.Dist 
514; Neafie’s Est., 10 Pa.Dist. 70; 
Marsden’s Hst., 14 Pa.Co. 602; Theis’ 
Estate, 8 Pa.Co. 257, 26 Wkly.N.C. 
302; Hilles’ Estate, 13 Phila. 402, 9 
Wkly.N.C. 421; Syfert’s Estate, 9 
Phila. 320, 3 WkKly.N.C. 565. 


Tenn.—Maydwell v. Maydwell, 
S.W.. 712,-185 Tenn. 1. 


Wis.—In re Dreier’s Estate, 235 N. 
W. 439, 204 Wis. 221; Laughlin v. 
Wells Bldg. Co., 190 N.W. 899, 179 
Wis. 56. 


{a] Illustration. — A court of 
equity may remove a trustee, and ap- 
point another in his stead, whenever 
such a state of mutual ill feeling, 
growing out of his behavior, exists be- 
tween him and the beneficiaries that 
his continuance in office would be 
detrimental to the execution of the 
trust, although there be no _ dis- 
honesty. May v. May, 17 S.Ct. 824, 167 
U.S. 310, 42 L.Ed. 179 [aff 5 App.D.C. 
552, 41 L.R.A. 767, 771). 


{[b] Trustee with discretionary 
power as to amount of distribution 
to beneficiary will be removed for 
personal hostility without proof of 
actual misconduct. Wilson vy. Wilson, 
Leen 521, 145 Mass. 490, 1 Am.S.R. 

it. 


[ec] Trustee with discretionary 
power over termination of trust and 
declaration of dividends, on corporate 
stock, constituting income of the es- 
tate, will be removed for personal 
hostility toward the cestui que trust. 
Overell v. Overell, 248 P. 310, 78 Cal. 
App. 251. 
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§§ 451-453] 


character requiring personal intercourse with the 
trustee and the hostility is such as to preclude har- 
monious relations,®® or where, in addition to in- 
harmonious relations, it appears that the trustee has 
placed himself in a position of hostility to the plans 
of the creator of the trust whereby the trust fund 
has been substantially depleted,’° or that he has 
‘openly taken a position antagonistie to the cestui 
as against a third person.71 


Fact that creator of trust designated trustee will 
not preclude his removal for personal antagonism 
with the beneficiary detrimental to administration 
of the trust.7? 


Fault of trustee. In exercising their discretionary 
power as to removal of a trustee for hostility,’? some 
courts draw a distinction between hostility arising 
wholly or in part from fault of the trustee and that 
growing wholly out of fault of the cestui que trust,** 
although other courts have held that it is the exist- 
ence of the hostility rather than its cause that is 


5 


controlling.?® 


[§ 452] bb. Between Trustee and Cotrustees. The 
mere fact that trustees do not agree as to adminis- 
tration of their trust is not ground for removal of 
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one,‘® nor of all,77 unless their dissension is carried 
to the extent of causing actual or reasonably appre- 
hended loss or injury to the trust estate.7* Where 
the disagreement or discord between the trustees 
is such as to interfere with proper administration 
of the trust, there is ground for removal,*® and in 
determining which of the disagreeing trustees shall 
be removed it has been held that the court will be 
euided by the wishes of a majority of the cestuis que 
trustent,®° and not by the question of which trus- 
tee may have been to blame for the friction.*? 


Under statutes omitting dissension from enumerat- 
ed grounds for removal by a particular court, such 
court may not remove a trustee for dissension en- 
dangering the trust,’? although a different court with 
broader powers of removal may consider such 
ground.®? 


[§ 453] cc. Between Trustee and Beneficiary’s 
Guardian. Personal hostility between a trustee and 
the guardian of the cestui que trust is not per se 
ground for removal of the trustee,** although hos- 
tility of the trustee toward the father and curator 
of an infant beneficiary has been held ground for 
removal where occurring in connection with viola- 
tions of trust.*® 


69. U.S.—McPherson v. Cox, 96 U. 
S. 404, 24 L.Ed. 746. 


Cal.—Overell v. Overell, 248 P. 310, 
78 Cal.App. 251. 


D.C.—McDonald v. O’Donnell, 56 
veut 31, 8 F.(2d) 792, 45 A.L.R. 


Iowa.—Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056. 


Pa.—lIn re Price, 58 A. 280, 209 Pa. 
210; In re Myers, 54 A. 1093, 205 Pa. 
413; In re Nathan, 43 A. 3138, 191 Pa. 
404; Marsden’s Estate, 31 A. 46, 166 
Pa. 213; Martin’s Estate, 4 Pa.Dist. 
219. 


Tenn.—Maydwell v. Maydwell, 185 
S.-W: 712,135 Tenn: 1. 


“Where the duties of the trustee are 
such as to bring the parties into per- 
sonal touch or intercourse with each 
other, and the relations between them 
have become so hostile and acrimoni- 
ous that the trustee’s continuance in 
office would be detrimental to the 
trust and destructive of the mutual 
confidence which ought to exist with 
respect to the business, the court is 
at liberty to remove the trustee, even 
though he be not charged with any 
dishonesty, and if necessary appoint 
another against whom no such oOb- 
jection exists.” Keating v. Keating, 
165 N.W. 74, 79, 182 Towa 1056. 


70. Polk v. Linthicum, 60 A. 455, 
100 Md. 615, 69 L.R.A. 920. 


[a] Widow renouncing will and 
electing dower, thereby materially de- 
pleting the trust estate, and bearing 
personally hostile relations toward 
the cestui que trust, should be re- 
moved from trusteeship not alone on 
the ground of personal antagonism, 
but on consideration of the facts asa 
whole. Polk v. Linthicum, 60 A. 455, 
100 Md. 615, 69 L.R.A. 920. : 


71. Laughlin v. Wells Bldg. Co., 
190 N.W. 899, 179 Wis. 56. 

72. McDonald v. O’Donnell, 56 App. 
D.C. 31, 8 F.(2d) 792, 45 A.L.R. 328. 

73. See supra text and notes 64-71. 


74, Anderson vy. Kemper, 76 S.W. 
N29 A116 Ky. 3389, 25 Ky... 538; Starr 
v. Wiley, 103 A. 865, 89 N.J.Eq. 79; 


In re Neafie, 49 A. 129, 199 Pa. 307. 


“A trustee will not be removed for 
discord existing between him and the 
cestuis que trust, unless it arose out 
of his behavior.’”’” Starr v. Wiley, 
supra. 


75. Maydwell v. Maydwell, 185 S. 


Wi le eetia >) Denne met uate blenny. 
Wells Bldg. Co., 190 N.W. 899, 179 
Wis. 56. 

76. U.S.—Farmers L. & T. Co. v. 


Lake St. El. R. Co., 122 F. 921. 


I1l.—-Suffolk v. Leiter, 261 Ill.App. 
82, 109. 


N.Y.—Quackenboss v. Southwick, 41 
iN pore all Ze 


Pa.—Morgan’s Est., 8 Pa.Co. 260. 


S.C.—Smith v. Heyward, 105 S.E. 
275, 115 S.C. 145, 164. 


“The mere fact that executors or 
trustees do not or cannot agree as 
to the administration of their trust 
has never been considered sufficient 
ground for the removal of one or all 


of them. Dissension amongst 
them may be expected, and, in some 
cases, it may be desirable, since it 


may result in advantage to the es- 
tate.” Smith v. Heyward, supra [quot 
Suffolk v. Leiter, supra]. 


77. Smith v. Heyward, 
275, L115 sS'Cr 145: 


[a] Dissension among trustees 
may be beneficial to estate as afford- 
ing it the advantage of the independ- 
ent judgment and action contémplated 
in the appointment of more than one 
trustee. Smith v. Heyward, 105 S.E. 
OTS alba Cena Ds 


{b] Estate will not be put in hands 
of receiver and all trustees removed 
merely because they disagree. Smith 
Vie y wand, LOD) soe 2 cove 115 SC: 
145. 


78. Smith v. Heyward, supra. 

79. Ill.—Suffolk v. Leiter, 261 III. 
App. 82. 

Md.—Polk vy. Linthicum, 60 A. 455, 
100 Md. 615, 69 L.R.A. 920. 


N.Y.—Quackenboss vy. Southwick, 41 
N.Y. 117; In re Etgen, 132 N.Y.S. 308, 
146 App.Div. 932; Disbrow v. Dis- 


105 S.E. 


brow, 61 N.Y.S. 614, 46 App.Div. 115; 
Deraismes Vv. Dunham, 22 Hun 5 
McKenna v. O’Connell, 147 N.Y.S. 922, 
84 Misc. 582. 


Pa.—In re Myers, 54 A. 1093, 205 
ay 413; Simon’s Estate, 2 Pa.Dist. 
194. 


Eng.—Uvedale v. Ettrick, 2 Ch.Cas. 
130, 22 Reprint 880. 


[a] Removal denied under facts.— 
(1) In a suit by a trustee under a 
nonintervention will to remove his 
cotrustee on the ground of lack of 
harmony, it is within the discretion 
of the trial court to refuse to remove 
where a legal decision has settled the 
only difference between the trustees. 
Cornett v. West, 173 P. 44, 102 Wash. 
254. (2) The fact that one of three 
testamentary trustees, whom the oth- 
ers had placed in charge of the rec- 
ords and papers of the estate, after- 
ward refused to surrender them at 
the request of the other two, fur- 
nishes no ground for his removal. 
Bronson v. Bronson, 48 How.Pr. (N. 
Y.) 4815. (3) Other cases! Suffolk vy. 
Leiter, 261 Ill.App. 82; Russak v. 
Tobias, 12 N.Y.Civ.Proe. 390, 44 Hun 
630, 9 N.Y.St. 149 [appeal dism 13 
N.EB. 937, 106 N.Y. 672]. 


80. Quackenboss v. Southwick, 41 
N.Y. 1173, In re Etgen) 132) NeY.S: 308: 
146 App.Div. 932; Deraismes v. Dun- 
ham, 22 Hun (N.Y.) 86. 


81. Quackenboss v. Southwick, 41 
N.Y. 117; Deraismes v. Dunham, 22 
Hun (N. Y. ) 86. 


82. Burrows v. Scherer; 235 N.Y.S. 
22, 134 Misc. 146 [aff 239,.N.Y.S. 776, 
228 App.Div. 673]. 


83. Burrows v. Scherer, supra. 


84 Fisher v. Fisher, 217 S.W. 845, 
203 Mo.App. 45. 


[a] Illustration.—That relations 
between a’ trustee, whose duty was 
limited to collection of funds and 
payment thereof to beneficiary, and 
the beneficiary’s guardian were not 
amicable was not, in itself, sufficient 
cause for removal of the trustee. 
Fisher v. Fisher, 217 S.W. 845, 203 
Mo.App. 


85. Gaston v. Hayden, 73 S.W. 938, 
98 Mo.App. 683. 
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[§ 454] (3) Financial Condition—(a) In General. 
The mere fact that the individual estate of a trustee 
is smaller than the trust estate committed to his 
sare is not ground for his removal.§® 


[§ 455] (b) Bankruptcy or Insolvency of Trus- 
tee. In the absence of contrary statute,** it has been 
held by authorities in the United States that insol- 
vency of a trustee is insufficient ground for his re- 
moval,** unless it is shown that by reason thereof 
the trust funds are jeopardized,®® and it has been 
held that entry of an order requiring security and 
the trustee’s neglect or refusal to comply therewith 
are essential preliminaries to his removal on the 


ground of insolveney;°° although 


prevails in England®! and in Ontario.®? 


Bankruptcy of the trustee has been held eround 
for his removal where it appeared in combination 
with misconduct in administration of the trust.°? 


Unfitness 
Lack of personal competence amounting to disability 
to fulfill the functions of his office is ground for 


[§ 456] (4) Personal 


86. Berry v. Williamson, 11 B.Mon. 
(Ky.) 245; Denlinger’s Estate, 12 Pa. 
Dist. 592. 


[a] Ifllustration.—Where a_ peti- 
tion for removal of a trustee alleged 
as ground therefor that he had not 
as large an estate as that which he 
held in trust, in denying the petition 
the court said: ‘We know of no au- 
thority or principle of law which will 
disqualify a testamentary trustee be- 
cause his individual estate is not as 
great as that committed to his care.” 
Denlinger’s Estate, 12 Pa.Dist. 592. 


[b] Mere poverty of a trustee is 
not ground for his removal. Berry 
v. Williamson, 11 B.Mon. (Ky.) 245. 


87. See statutory provisions; 
case infra this note. 


{a] In Pennsylvania a statute giv- 
ing the court discretionary power to 
remove a trustee in lieu of requiring 
security, when he “is or is likely to 
prove insolvent,’ is a _ prudential 
measure applying not only to a trus- 
tee guilty of malfeasance, but also 
to a trustee “untainted even with the 
suspicion of fraud.” Dannenhower’s 
Hst., 32 Pa.Co. 430, 431. 


88. Morgan v. Morgan, 8 N.Y.Civ. 
Proc. 155, 3 Dem.Surr. 612; Moorman 
v. Crockett, 17 S.E. 875, 90 Va. 185. 


[a] Where his sureties are admit- 
tedly solvent and safe, the insolvency 
of a trustee is not ground for his 
removal. Moorman vy, Crockett, 17 S. 
BW. 875, 90 Va. 185. 


89. Morgan v. Morgan, 8&8 N.Y.Civ. 
Proc. 155, 3 Dem.Surr. 612. 


90. Morgan v. Morgan, supra. 


and 


See 


also In re Wiggins, 29 Hun (N.Y.) 271) 


(to effect that insolvent trustee would 
be removed unless he filed security). 


91. See cases infra this note. 


{a} In. England (1) it has been 
broadly held that bankruptcy or in- 
solvency of the trustee is ground for 
his removal. In re Adams, 12 Ch.D. 
634; Harris v. Harris, 29 Beav. 107, 
54 Reprint 567; Bainbrigge v. Blair, 1 
Beav. 495, 17 Eng.Ch. 495, 48 Reprint 
10382; Re Foster, 55 L.T.Rep.N.S. 479. 
(2) There are English decisions which 
recognize the bankruptcy or insoly- 
ency of a testamentary trustee ag ipso 
facto a just cause for depriving him 
of his trust. Harris v. Harris, supra; 
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It has, however, been held 


that old age is not ground for removal of a trustee 


and the youth of 
for his removal.? 


a different rule | trustee.® 


for her removal.® 


of Trustee.°* 


Bainbrigge v. Blair, supra. (3) The 
rigor of this rule has of late been 
somewhat relaxed, and the question 
of removal or nonremoval for such a 
cause is now, in any given case, de- 
termined according to its peculiar 
facts and circumstances. Re Bridg- 
man, 1 Dr.&Sm. 164, 62 Reprint 340. 
(4) Where a trustee has recently be- 
come bankrupt, and it is not shown 
that he has since become possessed of 
means, the court will, as a generai 
rule, order his removal on the petition 
of the cestuis que trustent. In re 
Adams, 12 Ch.D. 634; Re Foster, 55 L. 
T.Rep.N.S. 479; Re Bankrupt Law 
Consolidation Act 1849, 2 L.T.Rep. 
N.S. 560. (5) But the mere fact of 
a trustee having, at some time or 
other during his trusteeship, been a 
bankrupt, is not in itself a ground for 
his removal. Re Bankrupt Law Con- 
solidation Act 1849, supra. 


92. See case infra this note. 


[a] In Ontario insolvency has been 
held ground for removal of a trustee. 
Gray v. Hatch, 18 Grant Ch. 72. 


93. Elton’s Est., 23 Pa.Dist. 514. 


English rule see supra text and 
note 91 [a]. 


94. Bankruptcy or insolvency see 
supra § 455. 4 

Marriage of female trustee see in- 
fra § 457. 

95. Del.—Massey v. 
Ch. 274. 

Neb.—Austin v. Austin, 22 N.W. 116, 
18 Neb. 306. 


N.J.—Lanning v. Trenton Publie In- 
struction Com’rs, 51 A. 787, 63 NJ. 
1 sd¢0 Poa 


N.Y.—Bascom v. Weed, 105 N.Y.S. 
459, 538 Misc. 496; Savage v. Gould, 60 


Stout, 4 Del. 


How.Pr. 234. 
Pa.—In re, Bell’s Hstate, 44 Pa. 
Super. 60; Simon’s Estate, 2 Pa.Dist. 


194, 12" Pa.Co..6u7: 


Eng.—Hibbard v. Lamb, Ambl. 309, 
27 Reprint 209. 


[a] Incompetence not shown.— 
Williamson vy. Grider, 185 S.W.., 361, 
97 Ark. 588. 


96. Massey v. Stout, 4 Del.Ch. 274. 


97. Bayles v. Staats, 5 N.J.Eq. 513; 
In re Cady, 36 Hun 122 [aff 9 N.E. 442, 


[§ 457] (5) Marriage of Female Trustee.’ 
marriage of a female trustee has been held ground 


who has younger cotrustees associated with him,' 


a trustee has been held not ground 


Dishonesty renders a trustee subject to removal.* 
Good faith and honesty will not, however, always 
save a trustee from removal from his office.+ 


Improvidence is ground for removal of a trustee.* 
Moral turpitude may be ground for removal of a 


The 


[§ 458] (6) Misconduct and Mismanagement in 
Execution of Trust—(a) In General. It is not every 
mistake or neglect. of duty which will induce a court 
to remove a trustee;® breach of trust does not, in 


103 N.Y. 678, 1 Silv.A. 220]. 


98 Massey v. Stout, 4 Del.Ch. 274; 
Bascom v. Weed, 105 N.Y.S. 459, 53 
Mise. 496; Matter of Wadsworth, 2 
Barb.Ch. (N.Y.) 381. 


99. Massey v. Stout, 4 Del.Ch. 274; 
Bennett v. Honywood, Ambl. 708, 27 
Reprint 459; Hibbard v. Lamb, Ambl. 
309, 27 Reprint 209. 


1. Dugan’s Hstate, 2 Pa.Dist. 190, 
12 Pa.Co. 591. 


2. Theis’ Estate, 8 Pa.Co. 257. 


[a] Although only twenty-five 
years old, a grandson appointed trus- 
tee under the will of his grandfather, 
who showed complete confidence in 
the business ability and competence 
of such trustee, was not subject to 
removal on the ground that he was 
ae young to act. Theis’ Hstate, 8 Pa. 

O. 257. 


3. Thompson v. Thompson, 2 B. 
Mon. (Ky.) 161; Savage v. Gould, 60 
How.Pr. (N.Y.) 234. 


4 Matter of Smith, 7 N.Y.S. 327, 
2 Connoly Surr. 152. 


5. In re McGillivray, 33 N.E. 1077, 
138 N.Y. 308; In re Cady, 36 Hun 122 
RoR eee 442, 103 N.Y. 678, 1 Silv. 


6. See case infra this note. 


[a] Charge of moral turpitudo 
urged as ground for removal is not 
sustained by proof that the irus- 
tee charged usurious interest on trust 
funds where it further appeared that 
the debtor urged him to charge nine 
per cent on a loan enabling the debtor 
to save twelve per cent on invoices 
payable and that the trustee’s only 
motive was to have the extra three 
per cent available for the trust fund 
if the debtor failed. Starr v. Wiley, 
103 A. 865, 89 N.J.Eq. 79. 


7. Capacity of married woman to 
Do, Sxaehes see Husband and Wife § 
oe . 


8. Massey v. Stout, 4 Del.Ch. 274; 
Lake vy. De Lambert, 4 Ves.Jr. 593, 31 
Reprint 305. 


9. U.S.—Mississippi Valley Trust 
Co. v. Buder, 47 F.(2d) 507 [cert den 
bl pSiCt, (647, 283. U.S: 3854, 75 coeds 
aon Matthews v. Murchison, 17 F. 


Ark.—Williams v. Nichol, 1 S.W. 


For later cases, developments and changes in the law see Annotations. same title and section number, - 


removal of a trustee,®> as where his incompetence | 
arises from il] health,®® intemperance,®? mental in- 
firmity,®* or old age.®® 


‘ 


2 


§ 458] , 


all circumstances, necessitate removal of a trustce,!? 
nor does the single fact of loss of principal,!! or 
' failure to secure all possible income,!”? require re- 
moval of a trustee,t*® and even acts of imprudence or 
neglect may be treated as reasons for making the 
trustee give recompense for the wrong or error 
rather than as ground for superseding him in his 
To warrant removal, there must be such 


office.14 


243, 47 Ark. 254. 


Conn.—Haines vy. 
77 Conn. 247. 

Ill.— Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484; Waterman v. Alden, 
32 N.E. 972, 144 Dll. 90 [rev 42 It. 
App. 294]. 


Ind.—Wheatcraft  v. 


Elliot, 58 A. 718, 


Wheatcraft, 


102 N.E. 42, 55 Ind.App. 283 (stating 
rule but holding it inapplicable on 
facts). 


Towa.—Waller v. Hosford, 130 N.W. 
1093, 152 Iowa 176 [reh overr 132 N.W. 
426]. 


Ky.—wWilson v. Smoot, 216 S.W. 129, 
186 Ky. 194, 200 [quot Cyc]; Thomp- 
son vy. Thompson, 2 B.Mon. 161. 


N.J.—Lathrop v. Smalley, 23 
Eq. 192. 


N.Y.—Matter of O’Hara, 17 N.Y.S. 
91, 62 Hun 531; Wiggins v. Burr, 105 
N.Y.S. 649, 54 Mise. 149; In re New 
York; 102 N.Y.S. 950; 52: Misc. 606; 
Morgan v. Morgan, 8 N.Y.Civ.Proc. 
155, 3 Dem.Surr. 612. 


Pa.—Dugan’s Est., 
12 .Pa.Co. 591. 


“Tt is not every mistake or neglect 
or inaccuracy in the conduct of trus- 


N.J. 


2 Pa.Dist. 190, 


tees which will induce courts of 
equity to remove them.” Wylie v. 
Bushnell, 115 N.E. 618, 627, 277 Ill. 


484. 


{a] Failure to appraise.—Where 
personalty of a trust estate subject to 
appraisement consisted of household 
goods and-a horse and buggy which 
under the will went to the widow for 
her use during her life, and the trus- 
tee’s failure to appraise Such property 
was due to the widow’s objection, she 
giving a receipt to the trustee after 
her husband’s death, the trustee's 
failure to appraise the property was 
no justification for his removal. Wy- 
lie v. Bushnell, 115 N.E. 618, 277 Ill. 
484, 


{b] Slight grounds are insufficient 
basis for wresting a trusteeship from 
the hands to which confided by the 
ereator of the trust. Thompson y. 
Thompson, 2 B.Mon. (Ky.) 161. 


10. Matter of O’Hara, 17 N.Y.S. 91, 
62 Hun 531; Langer v. Fargo Mercan- 
tile Co., 174 N.W. 90, 43 N.D. 237. 


[a] 
trust does not necessarily require re- 
moval of a trustee guilty thereof. 
Matter of O’Hara, 17 N.Y.S. 91, 62 Hun 
531. 


Lice: -Serri; 
130 Mise. 527. 


[a] Depreciation in value of as- 
sets of a corporation constituting the 
chief asset of the estate was not 
ground for removing a testamentary 
trustee for waste, as ‘mere loss of 
money in the conduct of the business 
does not establish a devastavit of the 
estate.” In re Berri, 224 N.Y.S. 466, 
471, 130 Mise. 527. 


12. Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194. 


[a] Mere neglect to realize all pos- 
sible income from farm held in trust 
is not ground for removal of a trus- 
tee selected by the testatrix. Wilson 


224 N.Y.S. 466, 


Purely technical breach of}. 


TRUSTS 


jeopardy.1® 


v. Smoot, 216 S.W. 129, 186 Ky. 194. 


ee Investments see infra §§ 464, 
DO. 


14. Massey v. Stout, 4 Del.Ch. 274; 
Wilson v. Smoot, 216 S.W. 129; 186 
Ky. 194, 200 [quot Cyc]; Preston v. 
Wilcox, 38 Mich, 578. See Hull v. 
Heimrich,—3  Pi@d)y 758, 6° P.(2da) «41; 
138 Or. 117 (holding that, before trus- 
tee’s removal, he should have oppor- 
tunity to comply with decree by dis- 
charging judgment against him and 
distributing assets as ordered). 


15. U.S.—Mississippi Valley Trust 


Co. v. Buder, 47 F.(2d)'507 [cert den]: 


51 S.Ct, 647, 283: US: 854,75 li. Eid. 
meet Matthews Vv. Murchison, Tor. 


Ark.—Williams v. Nichol, 
243, 47 Ark. 254. 


Conn.—Haines vy. Elliot, 58 A. 718, |. 
77 Conn. 247. 


Del.—Massey v. Stout, 
274. 


Sh aioe ee vy. Philips, 


ESE 


4 Del.Ch. 
18 Fila. 
Ne ee ieee v. Leiter, 261 I1].App. |' 


Iowa.—Waller v. Hosford, 130 N.W. 
1098, 152 Iowa 176 [reh overr 132 
N.W. 426]. 


Ky.—Wilson v. Smoot, 216 S.W. 
129, 186 Ky. 194, 200 [quot Cyc]. 


Mo.—Wiegand v. Woerner, 134 S.W. 
596, 155 Mo.App. 227. 


N.J.—Lathrop v. Smalley, 23 N.J. 
Eq. 192; Holcomb v. Coryell, 12 N.J. 
Eq. 289. 


N.Y.—Crabb v. Young, 92 N.Y. 56; 
Matter of Waterman, 98 N.Y.S. 583, 
112 App.Div. 313 [dism 78 N.E. 1114, 
186 N.Y. 534]; Elias v. Schweyer, 43 
N.Y.S. 55, 13 App.Div. 336; Matter of |} 
O'Hara, 17 N.YeSe19157,62-- Eun 5315 
In re Berri, 224 N.Y.S.. 466, 130 Misc. 
527; Morgan v. Morgan, 8 N.Y.Civ. 
Proce. 155,.3 DemeSurr. 612: 


Pa.—Stevenson’s Est., 33 
238. 


16. Kepert v. Kepert, 134-.N.E. 297, 
79 Ind.App. 633; 


Pa.Co. 


165 N.W. 74, 182 Iowa 1056; Cooper 
Vil Daya oS CyGae 2.63 
[a] Ilustrations.—(1) Where a 


trustee was obligated under the will 
to convey legal title to the bene- 
ficiary whenever he became a reason- 
ably careful and prudent man, .but}: 
arbitrarily refused to do so 
claimed that he had uncontrolled dis- 
cretion to dispose of the property|}: 
as he chose, such repudiation of the 
trust was ground for removal of the 
trustee although sincere and not dis- 
honest in his contentions and ac- 
tions. Keating v. Keating, 165 N.W. 
74, 182 Iowa 1056. (2) When a trus- 
tee avowedly or by a course of con- 
duct 
respecting a fund, and threatens to 
waste it or divert it from the purpose 
intended, a remainderman with vest- 
ed interest therein may invoke the 


aid of a court of equity in protection ]' 


of his rights, and ask to have the 
trustee removed and another appoint- 
ed in his stead, under Burns St. Annot. 


Keating v. Keating, i 


and |, 


impliedly repudiates his trust]: 
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gross negligence or misconduct as to evidence a want 
either of capacity or fidelity, putting the trust in 
But a trustee will be removed: where 
he has repudiated the trust,'® or been guilty of a 
breach of trust impairing or jeopardizing the inter- 
est of the beneficiary or trust estate,17 and within the 
rules above set fortht® a trustee will be removed 
for misconduct in office,1® as where le has converted 


(1914) § 4023. Kepert v. eet 134 
N.E. 297, 79. Ind.App. 633. 


[ob] If trustee raises grossly un- 
reasonable claim to trust properiy, 
in open defiance of his cestui que 
trust, and in direct violation of his 
obligations, this. is such misconduct 
‘as authorizes his removal from office. 
Cooper v. Day, 9 S.C.Hq. 26. 


; 17%. Ga—Clark v. Clark, 144 S.E. 
TSiheel67 Gast, 


Ill.—Carlstrom’ v. Fwd cel ton: 263 
‘TiLApp. 250. 


Ind.—Wheatcraft v. Wheatcraft, 
102 N.E. 42, 55 Ind.App. 283. 


Iowa.—Shillinglaw v: Peterson, 167 
N.W..709, 184 Iowa 276. 


‘ Ky.—Thompson:y. Thompson, 2 B. 
Mon. 161. 


Mo.—Gaston v. Hayden, 73 S.W. 938, 
‘98 Mo.App. 683. 


N.Y.—In re Mechanics’ Bank, 2 
Barb. 446; Matter of Mallon, 76 N.Y.S. 
879, 38 Misc. 27;. In re McKeon, 76 
Noy... 312,37. (Mise «6584 bias) ve 
Schweyer, 40 N.Y.S. 906, 17 Misc. 707 
[rev on other grounds 43 N.Y.S. 55, 
13 App.Div. 336]. 


UAE pa ote v. Smith, 1% S:C. 


Utah.—Fisk v.. Patton, 27 P. 1, 7 
Utah 399. 


Hng.—Ex p. Greenhouse, 1 Madd. 
192, 56 Reprint 36; Ex p. Phelps, 9 
.Mod. 357, 88 Reprint 505. 


Can.—Grant v. MacLaren, 23 Can. 
S.Co olor 


_ [a] Illustration. — Where testa- 
‘mentary ttrustees give bond, as re- 
‘quired by the will, witha surety com- 
‘pany as their surety, under an. ar- 
rangement by which they deposit 
iwith such company all of the assets 
‘of the trust estate which they repre- 
‘sent to induce such company to be- 
come surety on their bond, such ar- 
rangement is contrary to public policy 
‘and is void, amounts to a breach of 
trust, and furnishes ground for their 


‘removal. Clark v. Clark, 144 $.E. 787, 
167 Gaol. 

18. See supra text and notes 9-17. 
| 19. Mass.—Barbour v. We'd, 87 N. 
,H. 909, .201 ,.Mass.. 513; . Billings ~v. 
‘Billings, 110 Mass. 235. 


Mo.——Gartside v. Gartside, 20. S.W. 
-669, 118 Mo. 348; Gaston v. Hayden, 
73 S.W. 938, 98 Mo.App. 683. . 


N.J.—Lister v. Weeks, 46 A. 558, 
60 N:.J.Eq. 215. 
N.Y.—Hughes v. Cuming, 55 N.Y.S. 


256, 86 App.Div. 306; Gibson v. Ameri- 
Canis co i Conky N.Y.S. 444, 58 Hun 
449; Inre Wiggins, 29 Hun.271. 


Pa.—Gilbert v. Johnson,’ 49 Pa. 
Super 191; Elton’s-Hstate, 23 Pa,Dist. 
oO . 

S.C.—Cooper v. Day, 18 S.C.Eq. 26. 

Wis.—In re McDougall’s Hstate, 208 
IN.W. 254, 189 Wis. 550. 


| Ont..—Wilberforce Bducational In- 
stitute v.. Holden, 17 Ont. 439. 


“That misconduct in the office of 
trustee is ground for removal is 
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trust funds to his own use,?° or, with knowledge of 
the facts, has failed to take any measures to prevent 
conversion of trust funds by a cotrustee,?! or has 
threatened to injure the interests of the cestui que 
trust,?? or for mismanagement of the trust estate,? 


such as improper expenditures.”4 


Fact that trustee is abundantly able to respond 
for any default is a circumstance for consideration 


beyond question.” Barbour v. Weld, 
87 N.E. 909, 912, 201 Mass. 513. 


{a] Consenting to subordination of 
lien held by trust estate to another 
lien not superior thereto is ground for 
removal of a corporate trustee acting 
as trustee for holders of bonds. Gib- 


son v. American Loan & Trust Co., 
12 N.Y.S. 444, 58 Hun 449. 
[b] Equivocal actions falling 


short of willful misconduct but for- 
bidding confidence in one as trustee 
are ground for his removal. Wilber- 
force Educational Institute v. Holden, 
17 Ont. 439. 


“[c] Withholding important infor- 
mation.—Trustee’s attitude in with- 
holding knowledge of her remarriage, 
which terminated the trust, justifies 
her removal. In re McDougall’s Es- 
tate, 208 N.W. 254, 189 Wis. 550. 


{d] Misconduct not shown in re- 
spect of: (1) Allowance of claims 
against estate. Niedringhaus v. Wil- 
liam F. Niedringhaus Inv. Co., (Mo.) 
46 S.W.(2d) 828. (2) Attempt to 
appoint successor of cotrustee. Suf- 
folk v. Leiter, 261 Ill.App. 82. (3) 
Change of trustees. In re Bailey’s 
Estate, 159 A. 549, 306 Pa. 334. (4) 
Method of selling corporate stock. 
In re Bailey’s Estate, supra. (5) Re- 
lease of collateral deposited to <ecure 
note by solvent debtor. Niedringhaus 
v. William F. Niedringhaus Inv. Co., 
supra. (6) Return by trust of stock 
and dividends received thereon to 
trustee who had Jent it to trust in 
time of need. Niedringhaus v. Wil- 
liam F. Niedringhaus Inv. Co., supra. 
(7) Other cases. Starr v. Wiley, 
103 A. 865, 89 N.J.Eq. 79; Kelley v. 
Holley, 22 Man. 601. 


20. Harvey v. echayentinen, 
App.) 180 S.W. 


{a] Itis gross beenoh of trust for 
a trustee to leave the state with trust 
funds and retain such money, and 
where he offers no explanation nor 
evidence that he kept the trust funds 
separate from his own, and the evi- 
dence indicates that he has become 
insolvent, there is a practical conver- 
sion of trust funds jusitifying his re- 
moval. Harvey v. Schwettman, (Mo. 
App.) 180 S.W. 413. 


21. Harvey v. Schwettman, supra. 


{a] Failure to protest or to take 
any other steps to protect the trust 
estate when one knows that a co- 
trustee is in the process of converting 
trust funds to personal uSe is ground 
for removal. Harvey v. Schwettman, 
(Mo.App.) 180 S.W. 413. 


(Mo. 


22. Grant v. MacLaren, 23 Can. 
SiGs 31.0. 
[a] Threatening estate with penal- 


ties.—A letter written by a trustee un- 
der a will to the cestuis que trustent, 
threatening, in case proceedings were 
taken against him, to make dis- 
closures as to malpractices by the 
testator, which might result in heavy 
penalties being exacted from the es- 
tate, is such an improper act as to 
eall for his immediate removal from 
the trusteeship. Grant v. MacLaren, 
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in favor of permitting a trustee to continue in office 
despite misconduct. 


Mistake or misunderstanding. Mere failure in the 
discharge of duties on account of mistake or mis- 
understanding is not ground for removal,?® unless 


such failure shows a want. of the proper capacity to 


23 Can.S.C. 310. 


23. U.S.—Cavender v. Cavender, 5 
S.Ct. 955, 114 U.S. 464, 29 L.Ed. 212 
(aff 8 F. 641, 3 McCrary 158]. 


Ind.—Wheatcraft v. Wheatcraft, 
102 N.E. 42, 55 Ind.App. 283. 


lowa.—In re Mead’s Estate, 197 N. 
W. 77, 197 Iowa 295. 


Pa.—In re Kelly, 28 Pa.Dist. 87; 
Elton’s Est., 23 Pa.Dist. 514; Bradish’s 
Estate, 8 Pa.Dist. 38. 


Tex.—McMullan vy. Sims, (Commn. 
App.) 37 S.W.(2d) 141. 


[a] Dissipation of cash and per- 
sonal property of the trust estate is 
ground for removal of a trustee. Mc- 
Mullan v. Sims, (Tex.Commn.App.) 37 
S.W.(2d) 141. 


[b] DLeasing estate property before 
available so that the trust estate is 
subjected to damages for failure to 
deliver possession on scheduled com- 
mencement of the lease is mismanage- 
ment authorizing removal, especially 
where it appears that the trustee ac- 
cepted private profit for making such 
lease. In re Plock’s Estate, 121 A. 
3083121 0, wea. Si. 


[c] Mismanagement not shown in 
respect of: (1) Handling of negotia- 
tions. In re Bailey’s Estate, 159 A. 
549, 306 Pa. 334. (2) Sale of home- 
stead. Rogers v. Rogers, 154 N.E. 
833, 258 Mass. 228. (3) Other cases. 
Suffolk v. Leiter, 261 Ill.App. 82; 
Hurley’s Estate, 5 Pa.Co. 574. 


24. In re Mead’s Estate, 197 N.W. 
ut, 29% Lowa29'5. 


[a] Incurring extravagant and 
unnecessary expenses.—In re Mead’s 
Estate, 197 N.W. 77, 197 Iowa 295. 


[b} Improper expenditures not 
shown.—That one third of the income 
from trust property was expended for 
betterments on the trust property by 
a trustee who was also remainderman 
does not show improper administra- 
tion of the trust on the part of the 
trustee, where no items were shown 
to have been improper. In re Weller’s 
Estate, 108 N.E. 306, 267 Ill. 230. 


25. In re Engel, 146 N.Y.S. 793, 
83 Misc. 675. 


[a] Wustration.—While the fact 
that an executrix is abundantly able 
to respond for any default, and that 
it may be liquidated on an accouni- 
ing, will not preclude revocation of 
her letters testamentary for miscon- 
duct pursuant to Code Civ. Proce. § 
2685 subd 2, such circumstances may 
authorize permitting her to remain 
as trustee under the _ will. In re 
Engel, 146 N.Y.S. 793, 83 Misc. 675. 


26. U.S.—Franz v. Buder, 34 F.(2a)" 
353; Matthews v. Murchison, 17 F. 
760. 


Ark.—Williamson y. Grider, 135 S. 
W. 361, 97 Ark. 588; Williams v. Nich- 
ol, 1 S.W. 248, 47 Ark. 254. 


Del.—Massey v. Stout, 4 Del.Ch. 274. 


Ill.—Wylie v. Bushnell, 115 N.EB. 
618, 277 Ill. 484; Suffolk v. Leiter, 261 
111. App. 82; 


Waterman Vv. ‘Alden, 42| N.W. 1098, 


execute the duties.27 
Use and abuse of discretion. 


The court will not 


Till. App. 294. 


Iowa.—Waller v. Hosford, 130 N.W. 
12677 152 Iowa 176 [reh overr 132 N.W. 
6 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194, 200 [quot Cyc]. 


eaetich Epenion v. Wilcox, 38 Mich. 


Es ee -—In re Ward's Estate, 175 N.Y. 


Pa.—In re Bailey’s Estate, 159 A. 
549, 306 Pa. 334; Hurley’s Estate, 5 
Pa.Co. 574. 


R.I.—In re Durfee, 4 R.I. 401. 


Eng.—Atty.-Gen’ v. Caius College, 2 
Keen 150, 15 Eng.Ch. 150, 48 Reprint 
585; Atty. -Gen. y. Coopers’ Co., 19 
Ves.Jr. 187, 34 Reprint 488. 


[a] Mistake of law.—(1) Mere 
mistake in judgment, on part of coun- 
sel for defendant trustee, sued for 
removal, as to proper rule of law in 
relation to authenticating vouchers 
and checks offered in evidence before 
master, did not justify trustee’s re-- 
moval. Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484. (2) Where a testa- 
mentary trustee, being doubtful of his 
rights under the will, brought suit to 
have it construed, and pursuant to the 
construction of the court continued 
to operate the trust land as a farm 
in order to pay testatrix’s debts, 
which he had no right to do under a 
proper construction of the will, but 
which greatly enhanced the value of 
the trust estate, and the court ap- 
proved his reports from year to year, 
the trustee should not be removed for 
incompetency or unfaithfulness. 
Williamson y. Grider, 135 S.W. 361, 
97 Ark. 588. 


[b] Mismanagement resulting 
from mistake.—Where mismanage- 
ment of trust funds, resulting in sur- 
charge, is due to ‘misconception of 
the provisions of a will, and a ma- 
jority of those interested in the trust 
estate are satisfied with the trustee’s 
management, application for removal 
of the trustee will be denied, the will 
having been conStrued. In re Ward's 
Hstate, 175 N.Y.S. 655. 


{c] Premature release of mort- 

gage.— Where a mortgage owned by a 
trust estate, executed by a _ benefi- 
ciary and her husband, was released of 
record by the trustee, with consent of 
all mature beneficiaries, to enable the 
mortgagors to make a new loan on 
he property, the trustee properly 
charged the amount of the debt se- 
cured by the mortgage to the distrib- 
utive share of the mortgagor benefi- 
ciary, and, although he perhaps made 
a mistake in judgment in releasing 
the mortgage without the direction 
of a court before minor beneficiaries 
became of age and their consent was 
obtained, he was not chargeable with 
such improper action in connection 
with the release of the mortgage so 
as to justify his removal. Wylie v. 
Bushnell, 115 N.E. 618, 277 Ill. “484, 


27. Williams vy. Nichol, 1 S.W. 243, 
47 Ark. 254; Waller v. Hosford, 130 
152 Iowa 176 [reh overr 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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remove a trustee merely because of an injudicious 
exercise of discretion,”® or refusal to exercise a pure- 
ly discretionary power for the advantage of the es- 
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statute.?§ 


tate,?° or exercise of his discretion in a manner dis- 


pleasing to beneficiaries,*® or to cotrustees,?! al- 
though abuse of discretion is ground for removal.*? 


[§ 459] (b) Abandonment or Neglect of Trust. 
A trustee’s abandonment or neglect of his trust, to 
the jeopardy of the interests involved, is ground 
for his removal,?* as where he abandons the trust 
entirely,** or neglects to take necessary measures for 
protection of the trust estate,*® or is so inactive as 
substantially to deprive the estate of the services to 
which it is entitled from all trustees,?* and a co- 
trustee leaving active management to another is so 
far responsible for the latter’s misconduct as to be 


subject to removal therefor.37 


Under statute specifying the grounds for removal 


132 N.W. 426]; Wilson v. Smoot, 216 
S.W. 129, 186 Ky. 194, 200 [quot Cyc]; 
Deen v. Cozzens, 30 N.Y.Super. 178. 


28. Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194, 200 [quot Cyc]; Preston 
v. Wilcox, 38 Mich. 578; Lee v. Young, 
2 Y.&Coll. 532, 21 Eng.Ch.. 532, 63 
Reprint 238. : 


29. Olive v. Olive, 90 N.W. 827, 117 
Iowa 383; Wilson v. Smoot, 216 S.W. 
129, 186 Ky. 194, 200 [quot Cyc]; Pres- 
ton v. Wilcox. 38 Mich. 578; Lee v. 
Young, 2 Y.&Coll. 532, 21 Eng.Ch. 532, 
63 Reprint 238. i 


30. Rogers v. Rogers, 154 N.E. 833, 
258 Mass. 228; Pyle v. Pyle, 122 N.Y. 
S. 256, 137 App.Div. 568 [aff 92 N.E. 
1099, 199 N.Y. 538]. 


31. Pyle v. Pyle, supra. 


32. Jones v. Jones, 30 N.Y.S. 177, 
8 Misc. 660. 


33. Del.—Massey v. Stout, 
Chi. 274. 


Ind.—Frisbie v. Fogg, 78 Ind. 269; 
Wheatcraft v. Wheatcraft, 102 N.E. 
42, 55 Ind.App. 283. 


Iowa.—Waller v. Hosford, 130 N.W. 
1093, 152 Iowa 176 [reh overr 132 N.W. 
426]. 


4 Del. 


Ky.—Thompson v. Thompson, 2 B. 
Mon. ¢ 

Mo.—Lathrop v. Baubie, 17 S.W. 
584, 106 Mo. 470; Barkley Cemetery 
Assoc. v. McCune, 95 S.W. 295, 119 
Mo.App. 349. 


Pa.—In re Bell’s Estate, 44 Pa.Su- 
per. 60; Matter of Potts, 1 Ashm, 340. 


34. Frisbie v. Fogg, 78 Ind. 269; 
Waller v. Hosford, 130 N.W. 1093, 152 
Iowa 176 [reh overr 132 N.W. 426]. 


{a] Trustees ignoring trust for al- 
most a century, and failing to apply 
the money received to the uses and 
purposes for which intended, may be 
removed and required to pay over to 
new trustees the money held by them 
in defiance of the rights of the cestui 


que trust. Frisbie v. Fogg, 78 Ind. 
269. 
[b] Trustee who has practically 


abandoned trust by inaction may be 
removed in the discretion of the court. 
Waller v. Hosford, 130 N.W. 1093, 152 
Iowa 176 [reh overr 132 N.W. 426]. 


35. Anderson v. Robinson, 126 P. 
988, 127 P. 546, 68 Or. 228; Elton’s Es- 
tate, 23 Pa.Dist. 514; Bradish’s WHst., 
8 Pa.Dist. 38. 


[a] Allowing taxes on trust real- 
ty to become delinquent, although 
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Instrument. 


having ample funds to pay them, is 
mismanagement warranting removal 
of a trustee. Elton’s Estate, 23 Pa. 
Dist. 514. 


{b] Failure to perform assessment 
work on mining claims as required by 
contract under which the trustee se- 
cured title to the property for the 
benefit of himself and others was neg- 
lect warranting removal of the trus- 
tee. Anderson v. Robinson, 126 P. 
988, 127 P. 546, 63 Or. 228. 


[ec] Withholding judgment notes 
from record so that other liens against 
debtors forestalled the debts due the 
trust estate, and allowing the trust 
estate’s liens to expire, is negligence 
jeopardizing the safety of the invest- 
ment which is ground for removal of 
a trustee despite his personal hon- 
esty in management of the trust. 
Bradish’s Estate, 8 Pa.Dist. 38. 


36. Waller v. Hosford, 130 N.W. 
1093, 152 Iowa 176 [reh overr 132 N.W. 
426]; In\re Boyle, 151) N-Y.S. 1022, 
166 App.Div. 504 [mod in other re- 
spects 152 N.Y.S. 1100, 168 App.Div. 
ee and aff 112 N.E. 1054, 217 N.Y. 
673]. 


[a] Abiding inertia and indiffer- 
ence to administration of the trust 
and failure adequately to participate 
as a director in the management of 
a corporation controlled by the trust 
estate is ground for removal of a 
trustee despite his general integrity 
and ability. In re Boyle, 151 N.Y.S. 
1022, 166 App.Div. 504 [mod in other 
respects 152 N.Y.S. 1100, 168 App.Div. 
pal and aff 112 N.E. 1054, 217 N.Y. 


[b] Where trustee does nothing 
but sign his name to satisfaction 
pieces on payment of mortgages, and 
in no other way participates in the 
management of a trust, he will be 
removed at the instance of benefi- 
eiaries for inactivity. Waller v. Hos- 
ford, 130 N.W. 1093, 152 Iowa 176 [reh 
overr 132 N.W. 426]. 


37. Lathrop v. Smalley, 23 N.J.Eq. 
192; Matter of Mallon, 76 N.Y.S. 879, 
38, Mise. 127. 


38. In re Hawker’s Hstate, 224 N. 
VY.S. 320, 130- Mises 319, 


39. Conn.—Appeal of Morse, 102 A. 
586, 92 Conn. 286. 


Iowa.—In re Mead’s Estate, 197 N. 
W. 77, 197 Iowa 295. 


Md.—Ehlen v. Ehlen, 63 Md. 267; 
Suit v. Creswell, 45 Md. 529. 


Mass.—Atty.-Gen. v. Garrison, 101] v. 


Mass. 228. 


[§ 460] (c) Disobedience of Court Orders. 
failure or refusal of a trustee to obey lawful orders 
of the court respecting the trust is ground for his 
removal,®® and advice by counsel has been held no 
excuse for disobedience ;*° 
has acquiesced in such disobedience may lose his 
right to have the trustee removed on that ground.*! 
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of a trustee, and omitting inactivity, a trustee may 
not be removed on such ground by virtue of such 


The 


although a cestui who 


[§ 461] (d) Disobedience of Instructions in Trust 
The refusal or neglect of a trustee to 
follow the legal instructions of the creator of the 
trust as expressed in the trust instrument renders 
him subject to removal,*” and he may be removed 
although the acts complained of resulted in sub- 


N.Y.—Harrison vy. Union Trust Co., 
39 N.B. 3538, 144 N.Y. 326. 


Pa.—In re Kelly, 28 Pa.Dist. 87. 


eee eee v. McCrillis, 149 A. 


[a] Unexplained failure to comply 
with court decree is ground for re- 
moval of a trustee. McCrillis v. Mc- 
Crillis, (R.I.) 149 A. 799. 


40. Appeal of Morse, 102 A. 586, 92 
Conn. 286. 


{a] Illustration.—A irustee’s re- 
fusal to file an account as ordered, for 
which the probate court removed him, 
was not excused by the fact that he 
acted in good faith and upon the ad- 
vice of counsel. Appeal of Morse, 102 
A. 586, 92 Conn. 286. 


41. Dugan’s Estate, 2 Pa.Dist. 190, 
12 Pa.Co. 591. 


[a] Failure of testamentary trus- 
tee to comply with order of court to 
fill vacancies in the trust, as con- 
templated by the will, is not sufficient 
ground for his removal on petition 
of the cestuis que trustent, who have 
acquiesced in the course pursued by 
the trustee for nearly ten years, and 
have thus led him to believe that they 
were satisfied with his sole manage- 
ment. Dugan’s Estate, 2 Pa.Dist. 190, 
12 Pa.Co. 591. 


42. Haight v. Brisbin, 3 N.E. 74, 
100 N.Y. 219; Cummings v. Williams, 
184 N.Y.S. 404, 193 App.Div. 596; In 
re Havemeyer, 38 N.Y.S. 292, 3 App. 
Div. 519; Widmayer v. Widmayer, 27 
N-Y.S. 703, U6 Hun! )2511) &Gould 
Gould, 178 N.Y.S. 37, 108 Misc. 42; 
Matter of Hoysradt, 45 N.Y.S. 841, 20 
Misc. 271; McMullen vy. Sims, (Tex. 
Commn.App.) 37 S.W.(2d) 141. 


fa] “Absolute and continued re- 
fusal of a. testamentary trustee to 
obey the proper expressed directions 
of the testator is legal ground for his 
removal. The trusiece is appointed ex- 
pressly for that purpose, and when 
he persistently and intentionally re- 
fuses to perform the very purpose for 
which he is appointed, and acts direct- 
ly contrary to that purpose, he should 
not be allowed to remain as trustee.” 
could ¥ Gould, 178 N.Y.S. 37, 48, 108 
Mise. 42. 


[b] Failure to sell trust realty as 
directed by will, and subjecting the 
same to licenses or grants of incor- 
poreal hereditaments, is ground for 
removal of the trustee guilty of such 
disobedience of instructions. Matter 
Hoysradt, 45 N.Y.S. 841, 844, 20 
Misc. 271. 

e 
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stantial benefit to the trust estate.* 


[§ 462] (e) Failure To Pay Principal or Income 
A trustee’s failure to pay or distribute 
principal or income to the beneficiaries as due, and 
without adequate excuse, is ground for his removal 
from office,t* as where the trustee arbitrarily reduces 
or eliminates payments to beneficiaries,*® fails to 
secure maintenance of the cestui in accordance with 
trust provisions,*® or is compelled to postpone pay- 
ments because of failure to keep investments prop- 
erly liquid,*’ although he will not be removed for 
delay in payments arising from a sufficient cause.*® 


as Due. 


[§ 463] (f) Failure To File Oath or Give Se- 
The failure or refusal of a trustee to file 
a. statutory oath of office,®°° or to give required se- 


curity.*? 


43. Matter of Hoysradt, supra. 


“A trustee cannot be permitted to 
substitute his judgment for that of 
the creator of the trust, however much 
more beneficial it may be to the trust 
estate. It is the will of the testator, 
and not of the trustee, which is to be 
executed.” Matter of Hoysradt, su- 
pra. 


44. Mass.—Robinson vy. Cogswell, 
78 N.E. 389, 192 Mass. 79. 


N.Y.—Jones v. Jones, 30 N.Y.S. 177, 


8 Mise. 660; Matter of Jones, 2 Edm. 
Sel.Cas. 9. 
Pa.—In re Kelly, 28 Pa.Dist. 87; 


Elton’s Estate, 23 Pa.Dist. 514. 


R.I.—McCrillis v. McCrillis, 49 A. 
Oe 


Tex.—McMullen y. Sims, 
App.) 37 S.W.(2d) 141. 


[a] Withholding income due the 
beneficiary without cause subjects a 
trustee to removal. Elton’s Estate, 
23 Pa.Dist. 574. 


45. Jones v. Jones, 30 N.Y.S. 177, 
8 Misc. 660; Matter of Jones, 2 Edm. 
SseliCass CN2Y:). 9: 


[a] Abuse of discretion.—W here 
a trustee is invested with discretion 
as to the amounts to be paid the ben- 
eficiaries, it is an abuse of discretion, 
for which she will be removed, to de- 
prive one beneficiary of ail benefit 
from the trust because his marriage 
displeased her and another because 
she disagreed with his mother as to 
his schooling and residence. Jones v. 
Jones..30 N.Y.S. 177, 8 Mise. 660. Use 
and abuse of discretion generally see 
supra § 458 text and notes 28-3 


[b] Diminishing income.—Thus, 
where trustees, without permission of 
the court, and against the remon- 
strance of the cestui que trust, di- 
minish his income and claim the right 
to do so at their pleasure and without 
causé, they may be removed. Matter 
of Jones, 2 Edm.Sel.Cas. (N.Y.) 9. 


46. Robinson v. Cogswell, 78 N.E. 
889, 192 Mass. 79; McMullen v. Sims, 
(Tex.Commn.App.) 387 .S.W.(2d) 141 
[rev (Civ.App.) 22 S.W.(2d) 313]. 


fa] Mlustration.—Where a_ trust 
called for the maintenance of a bene- 
ficiary during her life, if the trustees 
failed to perform their duty to set 
asides a Sum sufficient to secure such 
maintenance, the beneficiary was en- 
titled to a removal of the trustees and 
to have the trust administered by oth- 
ers who would carry out its terms. 
Robinson vy. Cogswell, 78 N.H. 389, 192 
Mass. 79. 


[b] Failure to provide for support 
and education of testator’s daughters, 


(Commn, 
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curity,°! renders him subject to removal, although 


enue, 


unintentional delay in furnishing bonds,®? or the 
furnishing of bonds legally sufficient but improper 
in form,°? has been held not ground for removal. 


[§ 464] (g) Improprieties with Respect to In- 
vestments—aa. Failure To Secure Adequate Rev- 
The failure or refusal of a trustee to invest 
the trust funds so as to produce income, in accord- 
ance with his duty under the law and the trust in- 
strument, renders him subjeet to removal,°* although 
in the exercise of its discretion the court may sur- 
charge the trustee for the loss instead of removing 


him,®> and mere failure to secure a higher rate 


as required by will and as possible in 
view of the size of the estate, justi- 
fied removal of the trustee. McMul- 
len v. Sims, (Tex.Commn.App.) 37 
S.W.(2d) 141. 


ocx ous v. McCrillis, 
149 A. 799. 


[a] eat money up in. second 
mortgages.—Where a trustee fails to 
make required distribution payments 
because the trust funds are unavail- 
able owing to his improper investment 
thereof .in second mortgages which 
he cannot then liquidate, he will be 


(R.1.) 


removed. McCrillis v. McCrillis, (R. 
1) L49 AEs G998 
48. In re Bailey’s Hstate, 159 A. 


549, 306.Pa. 334; In re Wakefield’s Es- 
tate, 206 N.W. 76, 188 Wis. 322. 


fa] Awaiting decision of court.— 
Under a will creating a trust of cor- 
porate stock for testator’s children, 
and providing for payments before 
distribution of dividends to  benefi- 
ciaries, right of beneficiaries to dis- 
tribution of prior earnings and 
amount subject to distribution under 
trust was not so clear as to make con- 
duct of trustees in awaiting a deter- 
mination of court in respect thereto 
contumacious, nor to amount to legal 
misconduct as matter of law. In re 
Wakefield’s Hstate, 206 N.W. 76, 188 
Wis. 322. ; 

49. Bond and qualification see su- 
pra §§ 411-432. 


50. In re Jones’ Estate, 238 N.Y.S. 
753, 136 Mise. 122. 


[a]. Persistent or contemptuous re- 
fusal of fiduciary to file oath with sur- 
rogate’s court may be ground for re- 
moval or revocation of letters in a 
direct proceeding (Surrogate’s Ct. Act 
§ 167). Inre Jones’ Estate, 238 N.Y.S. 
75 3, 1386 Misc. 122. 


51. Suit v. Creswell, 
Johnson’s Appeal, 9>Pa. 
Hstate, 8 Pa.Co. 
eon, 7 Heisk. (Tenn.) 617. 


52. Franz vy. Buder, 34 F.(2d) 358. 


[a] Honest misunderstanding.—De- 
lay of trustees appointed under agree- 
ment of trust in furnishing bonds 
ordered in a decree of the court, which 


45 Md. 529; 
416; Meyer’s 


was not intentional but due to an 
honest misunderstanding between 
counsel, did not constitute a.ground 


for removal of the trustees, in that 
the provision for filing within a speci- 
fied time was not so strict and un- 
yielding in character that an uninten- 


tional delay could not be relieved 
sg oinst. Franz v. Buder, 34 F.(2d) 
8538. 

53. Franz v. Buder, supra. 


374; Williams yv. Gid- 


of return has been held not ground for removal of 
a trustee,°® nor will failure to, secure interest on 
bank balances necessarily require removal.** 


54 U.S.—Cavender y. Cavender, 5 
S.Ct. 955, 114 U.S. 464, 29 L.Ed. 312 
[aff 8 F. 641, 3 McCrary 158]. 


5 BY sn Clemens v. Caldwell, 7 B.Mon. 
7 


Mo.—Gaston v. Hayden, 73 S.W. oe 
98 Mo.App. 683. 


N.J.—Lathrop v. Smalley, 23 N.J.Eq. 
192 (removal refused under facts with 
liberty to renew application). 


N.Y.—Haight v. Brisbin, 3 N.E. 74, 
100 N.Y. 219; Deen v. Cozzens, 30 N.Y. 
Super. 178. 


Tex.—McMullen vy. Sims, (Commn., 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 313]. 


[a] Allowing large sums of cash 
to remain idle without any effort to 
make them produce revenue for the 
trust estate is a dereliction warrant- 
ing removal of a trustee. McMullen 
v. Sims, (Tex.Commn.App.) 37 S.W. 
(2d) 141, 


[b] Failure of testamentary trus- 
tee to sell realty and invest proceeds, 
as directed by the will, is ground for 
his removal. Haight vy. Brisbin, 3 N. 
BH. 74, 100 N.Y. 219. 


[c] “Neglect to invest constitutes 
of itself a breach of trust, and is 
ground for removal.” Cavender Vv. 
Cavender, 5 S.Ct. A 114 U.S. 464, 478, 
Baan Ed. 212 [aff 8 F. 641, 3 McCrary 


55. Stevenson’s Hst., 
798, 33 Pa.Con 238. 


56. Lewis v. Cook, 18 Ala. 334. 


[a] Failure to loan money at high- 
er rate.—Where a trustee, to whom a 
sum of money is bequeathed in trust, 
to be put at interest for the benefit 
of the cestui que trust, lends it, at 
the legal rate of interest, in the state 
in which the testator resided at the 
time of his death, and where the funds 
then were, he will not be removed 
from the trust because he refuses to 
put it at interest in another state, 
where the legal rate of interest is 
higher. Lewis v. Cook, 18 Ala. 334. 


57. Starr v. Wiley, 103 A. 865, 89 
N.J.Eq. 79 


[a] Miustrarion On a bill for re- 
moval of a testamentary trustee, a 
complaint that he failed to obtain in- 
terest on his, bank balance did not 
show, where the bank in which the 
estate was a stockholder did not allew 
interest, lack of diligence, and, if 
there was any such lack, it should 
have been brought to the attention of 
the orphans’ court on exceptions to 
his annual accounts. Starr y. We 
103 A. 865, 89 N.J.Eq. 79. 


15 Pa.Dist’ 


lor later cases, developments and changes in the law see Annotations, same title and section number. 
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_ [§ 465] bb. Illegal and Unsafe Investments. It 
is ground for removal of a trustee that he has in- 
vested trust funds in illegal and unsafe seeurities,*% 
or loaned them on insufficient security,®® although 
in the exercise of its discretion the court may de- 
cline to remove a trustee for making unauthorized 
investments where they show neither danger to the 
trust estate nor lack of honesty and capacity 
the part of the trustee,®® or may exeuse retention 
of unauthorized investments received as part of 
the original trust estate where circumstances ren- 
dered such retention excusable.®! Purchase of se- 
curities not ordinarily legal for trustees, if within 
authorization of the trust instrument and in the 
exercise of a sound discretion, is not ground for 
removal.®? 


Investment in direct violation of provisions of 
trust instrument has been held to require removal of 
the trustee on application irrespective of jeopardy 
to the trust estate,®* although other authority has 
denied removal under similar facts provided the 
trustee executed bond for future faithful discharge 
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[§ 466] (h) Mingling and Separating Trust 
Funds. A trustee is subject to removal for the un- 
authorized mingling of trust funds with his own 
personal moneys,°® or with the funds of a separate 
trust. estate,°® although the simple fact of mingling 
does not compel the court to remove a trustee.*? 


Fact that trustee retained trust funds in his own 
business, at. interest, instead of investing them in 
some proper way, will not necessarily require his 
summary removal,®* although in such a ease he will 
be subject to removal if he does not discontinue such 
practice and make a proper investment of the trust 
funds,°® and where a trustee, instead of investing 
the trust fund, has merely retained it for use in his 
own business without voluntary allowance of inter- 
est, he will be summarily removed.*® An unexecuted 
purpose to call in safely invested trust funds for 
use in his own business is not ground for removal 
of a trustee unless bad faith is showner! 


Separation of trust fund which should have been 
kept intact as a single unit will not necessarily re- 


of his duties.®* 


58. Cummings y. Williams, 184 N. 
Y.S. 404, 193 App.Div. 596; Bradish’s 
Estate, 8 Pa.Dist. 38; Davis v. Davis 


Trust Co., 145 S.E. 588, 106 W.Va. 228. 


[a] Greater income with less safe- 
ty.—A testamentary trustee’S ex- 
change of railroad bonds yielding five 
per cent for preferred stock yielding 
six per cent justified removal] of the 
trustee, where investment in the stock 
was authorized neither by the trust 
instrument nor a proper discretion. 
Davis v. Davis Trust Co., 145 S.E. 588, 
106 W.Va. 228. 


59. Gaston v. Hayden, 73 S.W. 938, 
98 Mo.App. 683; Ferris v. Ferris, 2 


Dem.Surr. (N.Y.) 336; Johnson’s Ap- 


peal, 9 Pa. 416; Bradish’s Estate, 8 
Pa.Dist. 38. 
[a] Lending trust funds upon 


mere personal security is misconduct 
warranting removal. Bradish’s Es- 


tate; 8 Pa.Dist. 38. 
60. Starr v. Wiley, 103 A. 865, 89 
N.J.Eq. 79; Matter of O’Hara, 17 N. 


Y.S. 91, 62 Hun 531; Brackett v. Seav- 
ey, 131 N.Y.S. 664 [aff 136 N.Y.S. 1131, 
151 App.Div. 945]; Morgan’s Estate, 
8 N. Y.Civ.Proc., 155, 3 Dem.Surr. 612; 
In re Bailey’s Estate, 159 A. 549, 306 
Pa. 334. 


[a] Tlustration.—The assignee of 
an interest in the estate of a dece- 
dent under his will was not entitled 
to the removal of the trustees for 
their acts in loaning money without 
security and in permitting the securi- 
ties to be kept within the reach of 
the assignor, who hypothecated some 
of them for his personal debts, the 
loan having been repaid, the hypothe- 
cated securities redeemed, and the 
trustees being under ample_ bond. 
Brackett v. Seavey, 131 N.Y.S. 664, 668 
[aff 136 N.Y.S. 1131, 151 App.Div. 945] 
(where it further appeared that trus- 
tees were appointed by Ohio court, 
and the court said: ‘Furthermore, it 
is not entirely clear that trustees ap- 
pointed by a probate court in the state 
of Ohio can be properly removed or 
their movements restricted in the first 
instance by the Supreme Court of the 
state of New York’’). 


[b] Isolated transactions not re- 
sulting in loss to the estate did not 
warrant dismissal of testamentary 
trustees even though unauthorized, as 
“frequently trustees invest in unau- 


quire removal of the trustee.72 


thorized investments, for the benefit of 
their cestuis que trust, and have nev- 
er, to our knowledge, been dismissed 
where no loss has occurred.” In re 
Bailey’s Hstate, 159 A. 549, 552, 306 
Pa. 334. 


[c] Lack of statutory security.— 
A testamentary trustee was not re- 
movable for alleged loaning of trust 
funds without statutory security, 
where loans were not in fact unse- 
cured, and where he had staked his 
personal fortune to avert bankruptcy 
of the venture on which depended in- 
tegrity of complainants’ trust fund. 
Starr v. Wiley, 103 A. 865, 89 N.J. 
Eg. 79. 


61. 
82. 


62. In re Bailey’s Estate, 159 A. 
549, 306 Pa. 334. 


{a] Illustration.—Purchase of cer- 
tain preferred stock did not warrant 
dismissal of testamentary trustees 
where authorized by will and profit- 
able. In re Bailey’s Estate, 159 A. 
549, 306 Pa. 334. 


63. Cummings vy. Williams, 184 N. 
Y.S. 404, 193 App.Div. 596. 


[a] Illustration.—Where a _ trus- 
tee invests trust funds in a mortgage 
on unproductive realty not worth 
twice the amount of the mortgage, 
contrary to the directions of the tes- 
tator found in the will creating the 
trust, the trustee should be removed 
and directed to pay over the amount 
of the trust funds, notwithstanding 
the beneficiary had regularly received 
the interest, and there was no ques- 
tion as to the financial responsibility 
of the trustee and his surety. Cum- 
mings v. Williams, 184 N.Y.S. 404, 193 
App.Div. 596. 


64. Crayton vy. Fowler, 139 S.B. 161, 
140 S.C. 517. 


65. Sparhawk v. Sparhawk, 114 
Mass. 356; Gaston v. Hayden, 73 S.W. 
938, 98 Mo.App. 683; Deen v. Cozzens, 
30 N.Y.Super. 178; Gould v. Gould, 
NEY:S.. 375. LOS Mises 42: In j\re 
Bell’s Estate, 44 Pa.Super. 60; Simon’s 
Estate, 2 Pa.Dist. 194. 


[a] Continuous mingling: of trust 
funds with his own, and use thereof 
as his own property, contrary to di- 


Suffolk vy. Leiter, 261 Ill.App. 


rection of the will, is ground for re- 
moval of a trustee. Gould v. Gould, 
178 N.Y.S. 37, 108 Misc. 42. 


66. Gould v. Gould, supra. 


[a] Tllustration.—W here the 
whole scheme of a will showed the 
testator’s express insistence that the 
estate should be divided into six sep- 
arate trusts, and a codicil repeated a 
direction that such shares, accounts, 
and transactions pertaining thereto 
should be kept entirely separate and 
never mingled, alssolute and continued 
refusal of one of the testamentary 
trustees, who practically controlled 
the entire estate, to carry out such 
direction, is legal ground for his re- 
moval. Gould v. Gould, 178 N.Y.S. 37, 
108 Mise. 42. 


67. Lowe vy. Montgomery, 92 S.W. 
916, 117 Mo.App. 273; Strickler’s Es- 


tate, 28 Pa.Super. 455. 
faa Lathrop v. Smalley, 23 N.J.Eq. 
[a] Illustration.—Where a trustee 


is a responsible person of large prop- 
erty, and engaged in no hazardous 
business, and the trust fund has not 
been in any danger, and the trustee 
supposed the money was as safe in 
his hands as in any investment he 
could make, and that by retaining it 
he would save expenses to the fund, 
and his good faith is not impeached, 
he will not be removed because of the 
investment of the fund in his own 
business, without authority. Lathrop 
v. Smalley, 23 N.J.Eq. 192. 


69. Lathrop v. Smalley, supra. 

70. Clemens v. Caldwell, 7 B.Mon. 
(Ky.) 171. 

71. Massey v. Stout, 4 Del.Ch. 274. 

72. Nagle vy. Von Rosenberg, 119 S. 


W. 706, 55 Tex.Civ.App. 354. 


[a] Assent of complaining bene- 
ficiary to practice may bar him from 
later securing removal of the trustee 
for unauthorized separation of the 
fund into different parts, although the 
trustee may in future be required to 
keep the trust fund together and pre- 
serve its identity as such, in accord- 
ance with the evident intention of 
the creator of the trust. Nagle v. 
Von Rosenberg, 119 S.W. 706, 55 Tex. 
Civ.App. 354. 
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[§ 467] (i) Taking Personal Profit. It is ground 
for removal of a trustee that he deals with the trust 
estate for his unauthorized own personal profit and 
advancement,’? although, of course, he will not be 
removed on such ground where the charge of im- 
proper personal profit is not substantiated.’4 


[§ 468] (j) Defective Reports and Accounts. 
trustee is subject. to removal for failure to keep prop- 
er accounts,’® or to charge himself with all funds 
received,’® or for neglect’? or refusal’® to file ac- 
counts, or for refusal to produce books and accounts 
relating to the trust,’® after due demand therefor.®° 
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[§ 469] 
Venue. 


But in the exercise of its discretion the court may | 


73. Cal.—Overell v. Overell, 248 P. 
310, 78 Cal.App. 251. 

Ga. Clark v. Clark, 144°S.E. 787, 
167 Ga. 1. 

Ind.—Wheatcraft v. Wheatcraft, 55 
Ind.App. 283, 102 N.H. 42. 


Mass.—Attorney General v. Arm- 
strong, 120 N.E. 678, 231 Mass. 196; 


Barbour v. Weld, 87 N.E. 909, 201 
Mass. 513; Billings v. Billings, 110 
Mass. 225. 


Mo.—Gaston vy. Hayden, 73 S.W. 938, 
98 Mo.App. 683. 


N.Y.—In re Brown, 221 N.Y.S. 305, 
129 Misc. 293; Gould v. Gould, 178 
NeYeS., 3%, 108) Mise. 425) Oliver vy. 
Frisbie, 3 Dem.Surr. 22. 


Pa.—In re Plack’s Estate, 
308, 277 Pa. 387. 


Tex.—MecMullen vy. 
App.) 37 S.W.(2d) 141. 


Eng.—Ex p. Phelps, 9 Mod. 357, 88 
Reprint 505. 


{a] Acceptance of unauthorized 
gratuities.—A trustee was_ properly 
removed where he accepted and re- 
tained for his own purposes money 
paid to cancel a lease of property be- 
longing to the estate and an addition- 
al sum to enter into a new lease with 
a different party. In re Plack’s Hs- 
tate, 121 A. 308, 277 Pa. 387. 


{b] Domination of corporation.— 
(1) A trustee of corporate stock of a 
furniture company was properly re- 
moved where he used such stock with 
his own to dominate the company for 
his personal advantage, electing him- 
self president and general manager 
and omitting a declaration of divi- 
dends, although there were ample 
earnings. Overell v. Overell, 248 P. 
810, 78 Cal.App. 251. (2) Where de- 
fendant contracted with a corpora- 
tion to sell its preferred stock, and in 
order to assist him in so doing plain- 
tiff and other stockholders conveyed 
to him a majority of the stock in 
trust, and defendant had himself 
elected a director of the corporation 
and president, asSumed control of the 
industrial end of the business, voted 
an unearned salary of five thousand 
dollars to himself, and resisted the 
attempts of plaintiff to get back her 
control of the corporation, plaintiff 
was entitled to have defendant re- 
moved from his office as trustee for 
the misuse of the control of the cor- 


121 A. 


Sims, (Commn. 


poration. Barbour vy. Weld, 87 N.E. 
909, 201 Mass. 513. 
{e] Secret profit—Where a will 


fixed the compensation of a _ testa- 
mentary trustee, and forbade further 
compensation, his receipt of a large 
amount as a commission and as a 
secret profit on sale of stock of trust 
estate, and his retention thereof for 
eight years, and until a motion to re- 
move him as trustee, and his refusal 
then to pay interest thereon, was a 


dereliction of duty, and his repay- 
ment of amount to the estate did not 
so palliate the original wrong as then 
to justify the court in either approv- 
ing or overlooking it. Gould v. Gould, 
178 N.Y.S. 37, 108 Misc. 42. 


{d] Selling estate stock short.— 
Where a testamentary trustee ad- 
mitted that he had made short sales of 
stock in his own name, in perform- 
ance of which he had at times deliv- 
ered trust stock, thereby enabling him 
to take for himself any profits real- 
ized from such sales, and to cast any 
losses on the estate, and that he had 
destroyed his personal books and rec- 
ords, so that the amount he had prof- 
ited by such transactions could not 
be ascertained, the court was justified 
in removing him as trustee. Gould v. 
Gould, 197 -N.Y.S. 515, 203° App: Div. 
807 [aff 178 N.Y.S. 37, 108 Misc. 42, 
and appeal withdrawn 143 N.E. 755, 
237 NYS 592]. 


[e] Use of trust realty for own 
benefit without payment of rental is 
misconduct on the part of a trustee 
warranting his removal. McMullen 


v. Sims, (Tex.Commn.App.) 37 S.W. 
(2a)? 1416 
74. Cohen v. Hutchins, 32 F.(2d) 


397, 59 App.D.C. 6; Starr v. Wiley, 103 
A. 865, 89 N.J.Eq. 79. 


[a] Commissions not excessive.— 
On a bill for removal of a testamen- 
tary trustee, a charge that he took 
excessive commissions was not sus- 
tained, where his compensation was 
annually fixed and allowed by the 
orphans’ court upon the facts dis- 
closed by accounts, and of which the 
court and parties were fully apprised. 
Starr wv. Waley, 103 A. 865, S9.°N.J; 
Kq. 79. 


75. Gaston vy. Hayden, 73 S.W. 9388, 
98 Mo.App. 683. 


76. In re Bell’s Estate, 44 Pa.Su- 
per. 60. 


77. In re McDougall’s Estate, 208 
N.W. 254, 189 Wis. 550. 


[a] Where, after repeated notices 
to the trustee and her attorney, a 
trustee neglects to file complete and 
proper accounts of the trustee’s do- 
ings with the trust estate, such neg- 
lect is ground for the trustee’s re- 
moval. In re McDougall’s Estate, ‘208 
N.W. 254, 189 Wis. 550. 


78. Appeal of Morse, 102 A. 586, 92 
Conn, 286. 


79. Inre Kelly, 28 Pa.Dist. 87; El- 
ton’s Hstate, 23 Pa.Dist. 514. 


[a] Excuse that production might 
tend to incriminate trustee is not Such 
as to arouse the confidence of the 
court, and a trustee offering such ex- 
cuse for failure to produce his books 
and accounts on demand will be re- 
moved. In re Kelly, 28 Pa.Dist. 87. 


[b] Refusal to produce bank book 


4, Proceedings*?— 
Generally speaking, proceedings for re- 
moval of a trustee must be begun and prosecuted 


[§§ 467-469 


refuse to remove a trustee for delay in reporting,*? 
failure to make reports and settlements of accounts 
as required by law,®? informalities in respect of ac- 
counts and reports,®* or mistakes and omissions,** 
and has refused to remove trustees on such grounds 
where it appeared that they were not recalcitrant,*° 
or that the complaining cestuis had previously ac- 
quiesced in the practices for which they later sought 
removal of the trustee.*°® 


a. Jurisdiction and 


is misconduct war- 
Elton’s 


under subpena i 
ranting removal of a trustee. 
Hstate, 23 Pa.Dist. 514. 


80. Disobedience of court orders as 
ground for removal see supra § 460. 


81. Wylie v. Bushnell, 115 N.E. 618, 
277 Ill. 484. 


82. Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194. 


[a] Mlustration.—Where a_ wife, 
who died ih 1912, by will appointed 
her husband, with whom she had lived 
since 1871, as-trustee for their chil- 
dren, before the court will remove 
him as trustee at the suit of a daugh- 
ter something more must appear than 
failure to make reports and settle- 
ments as required by law. Wilson v. 
Smoot, 216 S.W. 129, 186 Ky. 194. 


lie v. Bushnell, 115 N.E. 


Wy 
618. 277 Til. 484, 


[a] Careless methods.—lIf final re- 
ports of a trustee as such and as ex- 
ecutor are correct, and show with 
reasonable certainty that the estate 
has not lost any money through the 
trustee’s somewhat  unbusinesslike 
mode of accounting, the fact that he 
has been somewhat careless in his 
method of keeping accounts does not 
justify removal. Wylie vy. Bushnell, 
115 N.B. 618, 277 Ill. 484. 


84, Mississippi Valley Trust Co. v. 
Buder, 47 F.(2da) 507 [cert den 51 S.Ct. 
647, 283 U.S. 854, 75 L.Ed. 1461]. 


85. Mississippi Valley Trust Co. v. 
Buder, supra. 


[a] Inadequacy of report of trus- 
tees as required by court corder did 
not require removal, in view of evi- 
dence establishing that inadequacy 
was not due to recaleitrancy of trus- 
tees. Mississippi Valley Trust Co. v. 
Buder, 47 F.(2d) 507 [cert den 51 S. 
Ct. 647, 283. U.S. 854, 75 L.Hd. 1461]. 


86. Wylie v. Bushnell, 115 N.E. 618, 
277 Ill. 484; Starr v. Wiley, 103 A. 
865, 89 N.J.Eq. 79. 


[a] MTllustrations.—(1) Although 
reports of a trustee to the county 
court were not made as promptly or 
arranged in Such shape as they should 
have been, the trustee should not be 
removed, because thereof, on com- 
plaint of the beneficiary who for years 
acquiesced in his mode of doing busi- 
ness. Wylie v. Bushnell, 115 N.E. 
618, 277 Tll. 484. (2) Ona bill for the 
removal of a testamentary trustee, a 
complaint that in deferring the filing 
of an account for seventeen years the 
life tenants were delayed in enjoy- 
ment of their interests was without 
merit, where all the parties were fa- 
miliar with the situation and were 
satisfied and acquiescent. Starr v. 
Wiley, 103 A. 865, 89 N.J.Eq. 79. 


87. Jurisdiction of subject matter 
see supra §§ 445, 446. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 469-470] 


in the court having jurisdiction of the trust estate,** 
and in the absence of statutory authorization, there 
may be no change of venue from such court in a 
proceeding to remove a trustee.8® Where a case has 
been tried in a court having general jurisdiction to 
remove a trustee, but lacking jurisdiction of the par- 
ticular trust estate, on appeal it has been held that 
the proper course is to set aside the orders of such 
court but to direct it to certify its’ proceedings to 
the court having jurisdiction of the particular trust 
and to direct the latter to adopt the findings of 
the ousted court and enter decree accordingly.®° 
Under statutes giving general jurisdiction of a trust 
to the cireuit court of the county in which it is 
created, the court of the county wherein trust realty 
is located, and the trust deed recorded, has juris- 
diction of a suit to remove the trustee,®! although 
the trustee may reside in a different county.” 


Location of trust property in another state does 
not deprive a court of its power to remove a resi- 
dent trustee where all the parties in interest are 
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[§ 470] b. Who May Apply for Removal. Gen- 
erally speaking, and as provided by statute in some 
jurisdictions,®* proceedings for removal of a trus- 
tee may be instituted by any person interested in 
the execution of the trust,®® including beneficiaries,?° 
whether their interests are vested or contingent,°?* 
and, according to one authority, creditors.°* The 
right to apply for removal of a trustee will, how- 
ever, be denied to persons lacking the requisite in- 
terest in the execution of the trust.°® Under a stat- 
ute providing for removal of a trustee for any one 
of designated causes “on petition by any one of 
the beneficiaries in the trust,” one not a beneficiary 
may not sue for removal of a trustee.t It is not 
necessary that all persons interested in the trust 
join in an action for removal of the trustee,? al- 
though notice should be given to all other parties 
in interest.® ; 


Incorporated institution of learning may bring 
suit in its own name for removal of one of its trus- 
tees,# and need not proceed by the attorney-gen- 


before it.°? 


88. Rooker v. Fidelity Trust Co., 
177 N.E. 454, 202 Ind. 641. 


89. Rooker vy. Fidelity Trust Co., 
supra. 
90. 
supra. 


91. Wheatcraft v. Wheatcraft, 102 
N.E. 42, 55 Ind.App. 283. 


Rooker y. Fidelity Trust Co., 


92. Wheatcraft v. Wheatcraft, su- 
pra. 
-[a] Petition seeking removal and 


nothing more is properly brought in 
the county where the deed is record- 
ed and land located, as such petition 
tenders no issue in any way affecting 
the person or property of the trustee. 
Wheatcraft v. Wheatcraft, 102 N.E. 
42, 55 Ind. App. 283. 


[b] In Mississippi, under either 
Code (1906) § 554, giving the court 
in which a will was probated letters 
of administration granted, ete., juris- 
diction to determine all questions re- 
lating to the execution of the trust of 
the executor, ete., and of all proceed- 
ings had in such chancery court to 
determine the liability of the obligors 
on any obligation executed in any pro- 
ceeding relating to the estate as prin- 
cipal or surety, aS well as jurisdiction 
to enforce such liability or § 561, re- 
quiring suits against administrators 
and guardians, relating to the per- 
formance of their official duties and 
for an accounting, to be brought in 
the chancery court in which the will 
was probated or letters granted, where 
a will was probated in A county, the 
testamentary trustee appointed there, 
the bomd filed there, and the chancery 
court’s decree required an accounting 
made there, the chancery court of A 
county had jurisdiction of a suit to 
remove the trustee, irrespective of his 


domicile. Nutt v. State, 51 So. 401, 
96 Miss. 473. 
93. Jones v. Jones, 30 N.Y.S. 177, 


8 Misc. 660; Brett v. St. Paul Trust 
Co:, 193 NW. 317; 49 S.D. 653. 


[a] In Georgia (1) the power of a 
judge, at chambers, to remove a trus- 
tee (see supra § 446 note 25 [a]) (2) 
may be exercised at any place within 
the territorial jurisdiction of the 
judge, without regard to the residence 
of the parties or the location of the 
trust property (Heath y. Miller, 44 S. 
EB, 13, 117 Ga. 854). 


94. See statutory provisions. 
95. Wheatcraft v. Wheatcraft, 102 


. 


N.E. 42, 55 Ind.App. 
Foret, 4 Minn. 138; 
140 WV abies 


96. Ind.—Wheatcraft v. Wheat- 
craft, 102 N.E. 42, 55 Ind.App. 283. 


Mass.—Wilson v.. Wilson, 14 N.E. 
521, 145 Mass. 490, 1 Am.S.R. 477. 


N.Y.—In re Bartell, 96 N.Y.S. 579, 
109 App.Div. 586. 


S.C.—Cooper v. Day, 18 S.C.Eq. 26. 


pratt co ee v. Rice, 1 Tenn.Ch.A. 
45. 


97. Wheatcraft v. Wheatcraft, 102 
N.H. 42, 55 Ind.App. 288; In re Bar- 
tell, 96 N.Y.S. 579, 109 App.Div. 586; 
Bailey v. Rice, 1 Tenn.Ch.A. 645. 


[a] Tllustrations.—(1) Cestui que 
trust who has vested interest in, al- 
though not right to immediate enjoy- 
ment of, trust fund is entitled to file 
a bill for the removal of the trustee 
for misconduct. Cooper v. Day, 18 S. 
C.Eq. 26. (2) Where a trust deed pro- 
vides that the property shall be held 
for the life of grantor’s daughter and 
on her death to her daughter, the 
daughter had such an interest under 
Burns St. Annot. (1908) § 2638, provid- 
ing that all persons having an inter- 
est in the subject of the action, and 
obtaining the relief sought, shall be 
joined as plaintiffs, as to entitle her 
to join with her mother in a suit to 
remove the trustee. Wheatcraft v. 
Wheatcraft, 102 N.E. 42, 55 Ind.App. 
283. 


98. 


[a] 
bring 


283; Goncelier v. 
Machir v. Sehon, 


Goncelier v. Foret, 4 Minn. 13. 


Simple contract creditor may 
such an action. Goncelier y. 
Foret, 4 Minn. 13. 


99. Killingger v. Hartman, 31 N. 
W. 918, 21 Neb. 297; Matter of Clute, 
80 N.Y. 651 mem; Jones v. Butler, 51 
N.Y. 658 mem; Matter of Livingston, 
34 N.Y. 555, 2 Abb.Pr.N.S. 1, 32 How. 
Pr. 20; Bull v. Odell, 46 N.Y.S. 306, 
19 App.Div. 605; Strickler’s Estate, 
28 Pa.Super. 455. 


[a] Where assignment of interest 
in trust estate is void, the assignee 
has no standing to apply for the re- 
moval of the trustee. -Bull v. Odell, 
46 N.Y.S. 306, 19 App.Div. 605. 


[b] Grantee in deed from grantor 
who had received conveyance from 
trustee has no such interest in the 
trust as to enable him to sue for the 
removal of the trustee. Killingger vy. 


Hartman, 31 N.W. 918, 21 Neb: 297. 


[c] Remaindermen under deed of 
trust of realty are not persons inter- 
ested in the execution of the express 
trust so as to entitle them to maintain 
a petition for removal of the trustee 
as against the wishes of one who is 
both creator of the trust and life ben- 
eficiary. Matter of Livingston, 34 N. 
os 555, 2 Abb.Pr.N.S. 1, 32 How.Pr. 


[d] Surety of trustee.—(1) It 
would seem that the surety of the 
trustee is not a party in interest, al- 
though the point need not be decided 
where no ground for removal appears 
under the act of 1861, entitling any 
part'y in interest to sue for removal. 
Strickler’s Estate, 28 Pa.Super. 455. 
(2) The act of Pennsylvania of June 
3, 1893 (Pamphl. L. p 273), which 
gives to the surety of a trustee the 
right to compel the trustee to file a 
statement exhibiting the manner of 
investing the trust funds, and which 
provides for the removal of the trus- 
tee in case of the irregular or improp- 
er investment of the trust funds, can- 
not be extended so as to give the sure- 
ty the right to demand the removal of 
the trustee because the latter had 
failed to keep proper books and ren- 
der full accounts, had invested trust 
funds in his own name and mingled 
them with his own funds, and was 
wasting and mismanaging the estate. 
Strickler’s Estate, supra. 


1. Thompson v. Childress, 4 Baxt. 
(Tenn.) 327. 


[a] Maker of deed of trust is nota 
beneficiary within the meaning of the 
statute. Thompson y. Childress, 4 
Baxt. (Tenn.) 327. 


2. Barbour v.. Weld, 87 N.E. 909, 
201 Mass. 513; Goncelier v. Foret, 4 
Minn. 13. 


[a] Tllustration.—In an action for 
the removal of a trustee, it is not 
necessary that all the parties signing 
the indenture of trust should act to- 
gether; but if there are grounds for 
the removal of the trustee, he may be 
removed at the suit of one of the 
signers of the indenture. Barbour y. 
Weld, 87 N.E. 909, 201 Mass. 513. 


3. Machir v. Sehon, 14 W.Va. 777. 


Citation and notice generally see in- 
fra §§ 474-476. 


4 Wilberforce Educational Inst. vy. 
Holden, 17 Ont. 439. 
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eral on its relation.® 

{[§ 471] c. Nature and Form of Proceedings—(1) 
In General. Independently of statutory provisions, 
the general rule is that the removal of trustees and 
the appointment of substitutes should be by bill in 
chancery and not by petition,® although a decree in 
a proceeding by a paper styled “petition” will not 
be void if the “petition” contains proper jurisdic- 
tional matter and makes proper parties.‘ Under 
statutes so providing, proceedings for the removal 
of a trustee may be either by bill or petition.*® 


Summary proceeding by motion for removal has 
been held inappropriate.°® 

Jurisdiction of New York supreme court to re- 
move a trustee!® may be determined upon a motion 
for judgment on the pleadings.*! 


Proceedings for removal and appointment of sub- 
stitute may be entertained concurrently.?? 


[§ 472] (2) Necessity for Direct Proceeding. As 
a general rule, a trustee should be removed by pro- 
ceedings instituted for that purpose and not in a 
collateral proceeding, 13 such as a proceeding for 


5. Wilberforce Educational Inst. v. 


Holden, supra. vacancy. 
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remove one of the trustees and fill the 
In re Boyle, 151 N.Y.S. 1022, 


[§§ 470-473 


authorization to buy a homestead,'* or for parti- 
tion,!® although when a bill or petition is already 
pending for administration of the trust, the court, 
in its discretion, may entertain a motion or appli- 
cation for removal of the trustee,‘® and where the 
evidence, on an application for the discharge of a 
trustee, shows that other branches of the same trust 
are jeopardized by the continuance of the trustee, 
the court will discharge him as to such trusts with- 
out formal petition.*? 


[§ 473] d. Parties. As a general rule in a pro- 
ceeding for removal of a trustee all interested per- 
sons should be made parties,'® including beneficia- 
ries,!® remaindermen,?® and cotrustees,?? and all 
having a common cause of action and a common 
ground of relief may be joined in the same bill,?* 
although some have no interest in part of the reliet 
sought.?* Persons who are beneficiaries under the 
will creating a trust, but are not interested in the 
trust itself, need not be jomed as parties in a pro- 
ceeding to remove the trustee.2* An exception to 
the rule requiring joinder of all interested parties?® 
exists in the case of beneficiaries when they are 
very numerous and the absentees are fully repre- 


Sehon, 14 W.Va. 777. 
{a] 


6. Zehnbar v. Spillman, 6 So. 214, 
25 Fla. 591; Livingston’s Petition, 34 
N.Y. 555, 2 Abb.Pr.N.S. 1, 32 How.Pr. 
20; Matter of Van Wyck, 1 Barb.Ch. 
565, 4 N.Y.Leg.Obs. 257; Ex p. Baltou, 
11 Ra, 359; Re Davis, 17 Ont.Pr. 187. 


“Suit by bill in chancery is the 
proper proceeding for removal of trus- 
tees.” Zehnbar v. Spillman, supra. 


7. Zehnbar v. Spillman, supra. 


8. Stevens v. Union Trust Co,, 39 
N.E. 355, 144 N.Y. 655; Harrison v. 
Union Trust Co., 39 N.E. 853, 144 N.Y. 
3265 Livingston’s Petition, 34 N.Y. 
555, 2 Abb.Pr.N.S. 1, 32 How.Pr. 20; 
People v. Norton, 9 N.Y. 17-6; 1. Sela. 
179; Matter of Van Wyck, 1 Barb.Ch. 
565, 4 N.Y.Leg.Obs. 257; Ex p. Hus- 
sey, 2 Whart. (Pa.) 330; Ex p. Ballou, 
TALL RAl SSA 


9. In re Ferguson, 
358. 


Motion in pending proceeding see 
infra § 472. 


17 Ont.W.N. 


10. See supra § 445 text and notes 
7-16. 
It Childs, v. Childs, 124° N°Y:S. 


550, 68 Misc. 472. 


[a] Illustration.—The purpose of 
Code Civ. Proc. § 547, authorizing the 
court on motion at any time to give 
judgment on the pleadings, is to ob- 
viate the necessity of waiting until 
the trial to make motions on the 
pleadings which can be determined 
from an inspection of the pleadings, 
and where the supreme court must 
determine whether it has jurisdiction 
of an action to remove a testamentary 
trustee, it may determine the question 
on a motion for judgment on the 
pleadings. Childs v. Childs, 124 N.Y. 
S. 550, 68 Misc. 472. 


12. In. re Boyle, 151 N.Y.S.. 1022, 
166 App.Div. 504 [mod in other re- 
spects 152 N.Y.S. 1100, 8 App.Div. 
926, and aff 112 N.E. 1054, 217 N.Y. 
673]. 

[a] Illustration.—Where trustees, 
through inability to agree, failed to 
filla vacancy, surrogate had power to 
entertain proceedings concurrently to 


166 App.Div. 504 [mod in other~re-. 


spects 152 N.Y.S. 1100, 168 App.Div. 
eae) and aff 112 N.E. 1054, 217 N.Y. 


13. Crawford v. Creswell, 55 Ala. 
497; Comegys v. State, 10 Gill & J. 
(Md. ) 175, 183; In re Ripley, 167 N.Y. 
S! Le2, 101 Mise. 465; Machir v. Sehon, 
14 W. Va. Tbe 


“Trustees are generally removed 
by original proceedings filed 


for that purpose.” Comegys v. State, 
supra. 
[a] MTllustration.—If a resident of 


London, England, named as trustee 
with two others in a New York will, 
has become incompetent to continue 
to act as trustee by reason of subse- 
quent legislation in New York, his 
removal can be sought in an independ- 
ent proceeding, pursuant to Code Civ. 
Proc. §§ 2569-2571, but not in a col- 
lateral proceeding. In re Ripley, 167 
N.Y.S. 162, 101 Misc. 465. 


‘ae Crawford v. Creswell, 55 Ala. 
[a] Court’s motion.—On a bill filed 


to authorize a testamentary trustee 
to purchase a homestead for the bene- 
ficiaries with the moneys belonging to 
the trust fund, the court, on its own 
motion, has no authority to make or- 
ders bearing on the question of his re- 
moval, where the bill makes no charg- 
es against him, and there is no proof 
of any misconduct on his part. Craw- 
ford vy. Creswell, 55 Ala. 497. 


"15. Patterson v. McCunn, 46 How. 
RraONey ial S25 


[a] Illustration.—Where, in an ac- 
tion for the partition of realty, appli- 
cation is made to remove the trustees 
on the ground of incompetence, on af- 
fidavits founded in a great part on in- 
formation and belief, and which are 
unequivoeally denied on behalf of the 
trustees, the application will not be 


granted. Patterson v. McCunn, 46 
How. Pro (N.Y. “282. 
16. Comegys v.. State, 10 Gill & J. 


(Md.) 175; Watson v. Hardwick, (Mo.) 
231 S.W. 964; Gould v. Gould, 178 N. 
Y.S. 37; 108 Misc, 42; Jones v. Jones, 
30 N.Y-S. 177, '8 Mise. 660;: Machir v. 


Illustration.—In action by ex- 
ecutors and testamentary trustees for 
an accounting and court’s approval of 
their acts, in which all necessary par- 
ties are served with summons and 
complaint, and had notice of a motion 
to remove a trustee and appeared 
thereon, the court had jurisdiction to 
entertain such motion. Gould v. 
Gould, 178 N.Y.S. 37, 108 Mise. 42. 


17. Wood's Estate, 24 Pittsb.Leg. 
JoNES aC Pay 2226 


18. Elton’s Hstate, 15 Pa.Dist. 91; 
eres v. Finnie, 6 Coldw. (Tenn.) 


19. Butler v. Butler, 45 N.E. 426, 
164 Ill. 171; Huston v. Weed, 242 Il. 
App. 495; Jones v. Bryant, 204 Ill. 
App. 609, 617; Russak v. Tobias, 12 N. 
Y.Civ.Proc. 390, 44 Hun 630, 9 N.Y. 
St. 149 [appeal dism 13 N.E. 937, 106 


INEGI 2 Ils eee Ve ‘American 
oan, ete.7 ‘Co.; (91 INOY-S: 433,008 Neva 
Civ.Proce. 135; Elton’s BHst., 15 Pa. 
Dist. .91. 


“All the cestuis que trust, ina trust 
created by will, are necessary parties 
to a chancery proceeding to remove 
the trustee appointed by the will, and 
the removal of trustees named in a 
will and the appointment of new ones 
are invalid as to beneficiaries named 
in the trust who are not made ruar- 
ties. . The court erred in over- 
ruling the special demurrer which 
urged a want of neccesary parties,” 
Jones v. Bryant, supra 


20. Huston v. Weed, 242 Tll.App. 
495; Elias v. Schweyer, 43 N.Y.S. 55, 
13 App.Div. 336. 


21. Hamilton vy. Faber, 68 N.Y.S. 
144, 33 Misc. 64 (holding that, where 
an action was brought. for the re- 
moval of one of several trustees, all 
who had acted as such and had not 
been discharged should have been 
joined as parties). 


22. Gartside v. Gartside, 20 S.W. 
669, 113 Mo. 348. 


aoe Goodwin v. Goodwin, 69 Mo. 
roe Busch v. Schuttler, 216 Ill.App. 
25. See supra text and note 18. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 473-478] 


Ss 


sented by those who are made parties.?® 


Attorney-general has been held not a necessary 
party to proceedings for removal of a trustee of an ~ 


institution.?7 


[§ 474] e. Citation and Notice—(1) Necessity. 
As a general rule a trustee should not be removed 
without prior notice to all cestuis que trust?* and 
to the trustee whose removal is sought,?® although, 
under statute, it has been held that only the trustee 


proceeded against need be cited ;°° 


held that beneficiaries duly cited in an accounting 
proceeding need not be served with notice of a mo- 
tion made therein by other beneficiaries for removal 
of a trustee,*! and, in a proper ease, a trustee be- 
yond the jurisdiction of the court, or whose where- 
abouts are unknown, may be removed without cita- 


tion.®2 


[§ 475] (2) Sufficiency. Generally speaking the 
sufficiency of notice of proceedings for removal of 
a trustee will depend on the facts involved and ap- 


plicable statutory provisions.*® 


26. Farmers’ Ll. & T. Co. v.. Lake 
St. HLOR. Co. bi NAB. 55) 173) 11. 439 
[aff 68 Ill.App. 666, and rev on other 
grounds 20 S.Ct. 564, 177 U.S. 51, 44 
L.Ed. 667]. 


27. Wilberforce Educational Inst. 
v. Holden, 17 Ont. 439. 


Eos, | Rucsak va lopias, aa Nay .C1v. 
Proc. 390. 44 Hun 630 [appeal dism 
13 N.E. 937. 106 N.Y. 672]; Machir v. 
Sehon, 14 W.Va. 777. 


[a] Infants, whether they have 
general guardians or not, must be 
given notice and represented by 
guardians ad litem for that purnose. 
Russak v. Tobias, 12. N.Y.Civ.Proc. 
390, 44 Hun 630 [appeal dism 13 N.E. 
937, 106 N.Y. 672]. 


29. Hitch v. Stonebraker, 28 S.W. 
443, 125 Mo. 128;.Foss v. Sowles, 19 
A. 984, 62 Vt. 221. 


30. In re Sterling, 124 N.Y.S. 894, 
68 Misc. 3. 

[a] Illustration.—In proceedings 
-under’ Code Civ. Proc. § 2817, to re- 
move testamentary trustees, the trus- 
tees to be proceeded against only 
need be cited to show cause, and an 
objection that other parties are not 
joined to the proceeding will be over- 


ruled. In re Sterling, 124 N.Y.S. 894, 
68 Misc. 3. 

31. Gould v. Gould, 178 N.Y.S. 37, 
108 Misc. 42. 


fa] Tlustration.—In an action by 
executors and trustees under a will 
against all parties interested in an es- 
tate for an accounting and the court’s 
approval of their acts, with motion 
by certain interested parties for re- 
moval of a trustee, where two defend- 
ants, remaindermen and daughters of 
such trustee, although legally served 
with process, did not appear, one be- 
ing out of the jurisdiction and the 
other appearing only specially, it was 
not necessary to serve them with a 
notice of a motion in the action to re- 
move their father as trustee, the mo- 
tion being to protect their interests 
and to remove, not to appoint, a trus- 
tee. Gould v. Gould, 178 N.Y.S. 37, 
108 Misc. 42. : 

32. U.S.—Ketchum v. Mobile, etc., 
R., Co., 14 F.Cas.No. 7,737, 2 Woods 
532. 

T11.—Busch v. Schuttler, 216 Ill.App. 
212. 


Mo.—State v. Hunt, 46 Mo.App. 616 
(holding further that, if citation or 
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and it has been 


Personal or constructive service. 
ity holding that an action against a trustee personal- 
ly to divest him of title in the trust property is 
an action in personam, and not in rem, so that per- 
sonal service on him is necessary.*+4 
hold that such a proceeding is one in rem,°*® and that 

constructive notice is sufficient.*® 


[§ 476] (8) Effect of Want of Notice. 
notice to the proper parties of an application to 
remove a trustee is not ground for dismissing the 
petition,®” but the court should order those inter- 
ested to be brought in and then pass on the merits 
of the application,?® and want of notice will not in- 
‘validate a decree removing a trustee for a cause 
sufficient and admitted to exist.?® 


[§ 477].f. Suspension of Trustee. Under statutes 


[65 C.J.] 631 


There is author- 


Other cases 


Want of 


authorizing removal of trustees, there is no power 


notice to a trustee who had moved 
from the state were necessary to au- 
thorize his removal by the court, it 
would be presumed, after such re- 
moval, in the absence of proof to the 
contrary, by reason of the presump- 
tion which prevails in favor of the 
validity of judgments of courts of rec- 
ord having general jurisdiction). 


Pa.—Commonwealth y. Allen, 98 A. 
1056, 254 Pa. 474. 


Eng.—Re Pye, 42 L.T.Rep.N.S. 247. 


[a] Alien enemy.—A trustee under 
a will who, by reason of being an alien 
enemy, is incapable of performing his 
duties, may be removed without no- 


oe Busch v. Schuttler, 216 Ill.App. 
[b] Fugitive from justice.—Under 


Act. May 1, 1862 CP." 1.5 “p,, 680), re- 
moval of trustee without citation, on 
petition, alleging that the trustee is a 
defaulter and fugitive from justice, 
and that his whereabouts are un- 
known, is proper. Commonwealth v. 
Allen, 98 A. 1056, 254 Pa. 474. 


[ec] Nonresident naked trustee.—A 
court of equity has power ex parte, 
for the purpose of preserving a trust 
estate situated mainly within its ju- 
risdiction, to remove a nonresident 
naked trustee, and appoint another in 
his stead, in a case where service on 
the absent trustee is impossible: and 
the fact that the latter is within the 
territory of a country at war with 
the country in which the court is sit- 
ting furnishes a good reason for the 
exercise of this power. Ketchu v. 
Mobile, ete.. R. Co., 14 F.Cas.No. 7,737, 
2 Woods 532. 


[d] ‘Trustee permanently residing 
in foreign country may be replaced 
without service of citation on him. 
Re Pye, 42 L.T.Rep.N.S. 247. 


33. See statutory provisions; 
ease infra this note. 


[a] In Mississippi, Code (1906) § 
2123, requires the court at every term 
to have a list made of all administra- 
tors who have failed to settle their 
accounts within the preceding year, 
and permits it to issue a summons 
for any defaulter, returnable forth- 
with, or at a Subsequent term, and to 
proceed against him for contempt or 
remove him from office, unless cause 
is shown for failure to account, and 
that such failure was not negligent. 
Section 2035 permits a trustee to be 
removed on the petition of any in- 


and 


to suspend them pendente lite.*° 


[§ 478] g. Pleading. The general rules*! control 
with respect to pleadings in proceedings for removal 


terested person, charging improper 
conduct, upon five days’ notice to the 
trustee, of such charges. A _ testa- 
mentary trustee was twice Summoned 
and required to account, but he ig- 
nored the summons and failed to ac- 
count, and more than two years there- 
after was removed by the court with- 
out further notice. It was held that 
his removal was not under § 2035, but ~ 
under § 2123, under which section no 
further notice to him was necessary 
to authorize his removal. Nutt v. 
State, 51 So. 401, 96 Miss. 473. 


34. Parker v. Kelley. 166 F. 968; 
Holeomb v. Kelly, 114 N.Y.S. 1048. 


35. JLetcher v. German Nat. Bank, 
119 S.W. 236. 134 Ky. 24, 20 Ann.Cas. 
815; Chappell v. Clarke, 50 A. 527, 
94 Md. 178. 


36. Letcher v. German Nat. Bank, 
119 S.W. 236, 134 Ky. 24, 20 Ann.Cas. 
815; Chappell v. Clarke, 50 A. 527, 94 
Md, .178. ; 


37. Matter of Bartells, 96 N.Y.S. 
579, 109 App.Div. 586. 


38. Matter of Bartells, supra. 


39. State v. Hunt, 46 Mo.App. 616; 
Re Pye, 42 L.T.Rep.N.S. 247. 


[a] Since notice in any case is only 
required to give trustee cpportunity 
to oppose removal on legal grounds, 
the want of notice cannot affect the 
validity of his removal, when the 
cause of removal is imperative and 
the existence of the cause is confess- 
ed. State v. Hunt, 46 Mo.App. 616. : 


40. Gould v. Gould, 197 N.Y.S. 515, 
203 App.Div. 807_ [aff 178 N.Y.S. 37, 
108 Mise. 42, and appe>l withdrawn 
143 N.B. 755,'237 N.Y. 592]. 


fa] ustration.—Under — Surro- 
gate’s Ct. Act § 99, authorizing the 
surrogate’s court to remove a testa- 
mentary trustee, and Real Prop. L. § 
112, giving the supreme court broad- 
er powers to remove a trustee and ap- 
point a Successor, but making no pro- 
vision for his suspension, the supreme 
court has no authority to suspend a 
trustee pending final hearing of the 
action, and, if the showing is insuffi- 
cient to warrant ‘the removal of the 
trustee, he should be permitted to con- 
tinue to exercise his powers. Gould 
v. Gould; 197 N.Y.S. 515, 203 Avp.Div. 
807 [aff 178 N.Y.S. 37, 108 Misc. 42, 
and appeal withdrawn 143 N.E.° 755, 
237 N.Y. 592]. 


See Equity §§ 374-669; 


41. 
Pleading 49 C.J. p 1. eas 
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of a trustee.*2 


ground for removal.** 


Bill of particulars has been held unnecessary.*® 


Scandalous or impertinent matter. 
governing scandalous and impertinent matter*® eon- 
trol with respect to pleadings in a proceeding for re- 


moval of a trustee.*? 


[§ 479] h. Evidence—(1) In General. 
son seeking the removal of a trustee must establish 
the existence of the facts relied on for such remoy- 
al,*8 by common-law evidence,*® and mere affidavits 


42. See cases infra this note; and 


infra text and notes 43-47. 


[a] Allegation of participation in 
alleged. wrongdoing.—Where it was 
urged that the trustee ought not to 
be removed without allegation of par- 
ticipation in alleged wrongdoing, the 
court said: “That is a matter of the 
remedy and does not go to the insuf- 
ficiency of the petition.” Hall v. M. 
B. O’Reilly Realty & Investment Co., 
267 S.W. 407, 411, 306 Mo.°182. 


[b] Complaint or petition held suf- 
ficient: (1) To establish prima facie 
case for removal of trustees, as 
against motion to dismiss, where it 
alleged that trustee of bank stock was 
president of bank and was uSing office 
of trustee for personal benefit. Crum- 
mey v. Murray, 224 N.Y.S. 49, 130 
Mise. 378. (2) To state cause of ac- 
tion for removal of trustee for mis- 
conduct. Pyle v. Pyle, 92 N.E. 1099, 
199 N.Y. 5388 mem. (3) To state cause 
of action for part of relief sought by 
testamentary trustees’ petition for di- 
rection that cotrustee unite with them 
in voting corporation’s stock in man- 
ner they desired or, in alternative, 
for cotrustee’s removal, under Stock 
Corp. L. § 48; Gen. Corp. L. §§ 22, 23. 


In re Kirkman’s Estate, 256 N.Y.S. 
495, 143 Misc. 342. 
[e] Demurrer.—(1) Allegation 


that trustee fixed his own salary as 
officer of company in whose _ stock 
trust was interested was made for 
the purpose of showing conflicting in- 
terests, in that defendant might be 
reluctant to sell trust stock and there- 
by deprive himself of remunerative 
position, and was not subject to spe- 
cial demurrer on the ground that there 
was no allegation that salary was ex- 
cessive. Clark v. Clark, 144 S.E. 787, 
167 Ga. 1. (2) Petition for removal of 
trustees alleging that trustees charg- 
ed excessive commissions and improp- 
erly deposited trust assets to secure 
bond was not demurrable because of 
remedy at law, under Civ. Code (1910) 
§§ 3744 3779; 38788; 4522: Clark v. 
Clark, supra. (3) Portion of petition 
alleging that trustees were incompe- 
tent and incapable of successfully 
operating cotton mills was not subject 
to special demurrer on the ground 
that the testator selected trustees; 
nor because of failure to specify any 
single act of dishonesty, neglect, or 
mismanagement; nor because the pe- 
tition showed that defendants had in- 
centive of persona! interest to make 
success of mills; nor because there 
was nothing to show that such mills 
suffered greater injury than other 
mills in a period of general textile 
depression. Clark v. Clark, supra. 
(4) Where, under a deed of trust, both 
the life tenant and the remainderman 
join in a petition to remove the trus- 
tee, no further relief being asked, any 


The charges against a trustee in a 
pleading seeking his removal should be specific and 
certain, not vague and indefinite,#* and it is proper 
to set forth fully the acts alleged to constitute 
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General rules 


for removal.®* 
The per- 


ground of removal injuriously affect- 
ing the life tenant only will inure to 
the remainderman in view of Burns 
St. Annot. (1908) § 4023, providing 
that trustee having violated, or at- 
tempted to violate, any express trust, 
or for any other cause, in the discre- 
tion of the court having jurisdiction, 
may, on petition of any person inter- 
ested, be removed by such _ court; 
hence a demurrer to the petition, be- 
cause not showing that the remain- 
derman was affected, is properly over- 
ruled. Wheatcraft v. Wheatcraft, 102 
N.E. 42, 55 Ind.App. 283. 


[d] On petition under Bankruptcy 
Act to remove a trustee on the ground 
of his bankruptcy, it is irrelevant to 
charge him at the same time with 
vexatious conduct. Re Bridgman, 1 
Dr.&Sm. 164, 62 Reprint 340. 


43. Jones v. McPhillips, 2 So. 468, 
82 Ala. 102; Preston v. Wilcox, 38 
Mich. 578: Ferris v. Ferris, 2 Dem. 
Surr. (N.Y.) 336. 


44. Williamson vy. Grider, 135 S.W. 
361, 97 Ark. 588. 


[a] Mismanagement.—The com- 
plaint, in a proceeding to remove a 
testamentary trustee for mismanage- 
ment of the estate, may allege all of 
the acts of the trustee in connection 
therewith from the time he assumed 
the management of the trust estate, 
and allegations of a former complaint 
in proceedings by the same beneficia- 
ries to remove the trustee, which re- 
cited his conduct up to the time of fil- 
ing of Such complaint, were proper. 
Williamson vy. Grider, 135 S.W. 361, 
97 Ark. 588. 


45. Wigand v. Dejonge, 18 Hun (N. 
Y.) 405. 


[a] Tlustration.—Plaintiffs in an 
action to compel a trustee under a 
will to account and be removed will 
not be required to furnish a bill of 
particulars of the specific irregulari- 
ties complained of. Wigand vy. De- 
jonge, 18 Hun (N.Y.) 405. 


46. See sgutty, §§ 385-887; Plead- 
ing §§ 81, 1025. 

47. See case infra this note. 

[a] Held impertinent.—It is im- 


pertinent, and may be scandalous, in 
a bill for removal of a trustee, to 
state any circumstances as evidence 
of general malice or personal hostil- 
ity: Portsmouth y. Fellows, 5 Madd. 
450, 56 Reprint 967. 


[b] Held not scandalous, or im- 
pertinent.—If a bill be filed by a ces- 
tui que trust for the purpose of re- 
moving a trustee, it is not scandalous 
or impertinent to challenge every act 
of the trustee as misconduct, or to 
impute to him any corrupt or improp- 
er motive in the execution of the 
trust, or to allege that his conduct is 


[§ 481] (3) Sufficiency. 
rules®® the evidence in particular cases has been 
held sufficient or insufficient to show the existence 


[§§ 478-481 


are insufficient to establish material and controverted 
questions of fact;5® although, on a cross bill for 
removal, it has been held that the burden of mak- 
ing a proper accounting rests on the trustee.*! 


[§ 480] (2) Admissibility. 
governing admissibility of evidence®* control in pro- 
ceedings relative to removal of trustees,°? and the 
court should admit any proper evidence tending t> 
establish or refute the facts relied on as ground 


The general rules 


Under the general 


the vindictive consequence of some 
act on the part of the cestui que trust, 
or of some change in his situation. 
Portsmouth v. Fellows, 5 Madd. 450, 
56 Reprint 967. 


48. In re Scott, 62 N.Y.S. 1059, 49 
App.Div. 130. 


49. In re Scott, supra. 


50. In re Scott, supra. 


51... Wylie v. Bushnell, 
618, 277 Ill. 484. 


[a] Cestui not under burden of 
proving allegations of failure to ac- 
count.—On a cross bill to remove a 
trustee, the burden did not necessarily 
rest on plaintiffs to establish by pre- 
ponderance of evidence all allegations 
of bill that defendant had failed to 
account for all moneys received as 
trustee, the burden being on the trus- 
tee to make proper accounting of mon- 
eys in his hands. Wylie v. Bushnell, 
115 N.E. 618, 277 Ill. 484. 


52. See Equity § 679 et seq; 
dence § 89 et seq. 


53. See cases infra this note. 


[a] Reports as executor.—lIn a suit 
to remove trustee, while his reports 
as executor were not competent to re- 
quire that they be approved by the 
circuit court, they were admissible 
to require defendant to explain con- 
tradictions between his reports as ex- 
ecutor and his reports as trustee. 
eer: Bushnell, 115 N.E. 618, 277 


{b] Vouchers before master.—In a 
suit for the removal of trustee, he 
could produce vouchers in support of 
payments, and master was bound to 
admit them in evidence; but the 
other side could lay reasonable ground 
to show that the vouchers could be 
impeached. Wylie v. Bushnell, 115 N. 
BE. 618, 277 Til. 484. 


[ec] Other particular evidence.— 
(1) In an action to remove trustees 
for a breach of trust, conversations 
between a trustee and third persons 
are competent to show good faith. 
Belding v. Archer, 42 S.E. 800, 131 N. 
C. 287. (2) So in an action to remove 
trustees for failure to sell land at a 
fair price, evidence of the value of 
Similar land is competent. Belding 
v. Archer, supra. (3) But a report 
concerning the trust property, made 
by one of the trustees, is inadmissi- 
ble as against the other. Belding v. 
Archer, supra. (4) Similarly, letters 
written by one trustee as to the trust 
property are incompetent as against 
the other trustee. Belding v. Archer, 
supra, 


54. Machir v. Sehon, 14 W.Va. 777. 


55.. See Equity § 707141; Evidence 
§§ 1730-1806. ay 


115 N.E. 


Evi- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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8§ 481-485] - 


of specified grounds for removal,** such as abuse 
of diseretion,®’ conflicting interests,®® disobedience 
of court orders,®® fraud or bad faith,®® incapacity,®? 
neglect,®* 
tism,®° nonresidence,®*® or personal hostility of the 
or to sustain affirma- 
tive findings against removal of the trustee.*® 


[§ 482] i. Trial or Hearing—(1) In General. A 
trustee may not be removed by the court without 
being afforded an opportunity to answer the charges 
made against him, and ample opportunity to be 
When the trustee has served his answer 
to the petition, in which he raises material ques- 
tions of fact, he is entitled to a trial in which compe- 
tent evidence shall be given to sustain the allega- 
tions of the petition, and to an opportunity to meet 
that evidence by the same sort of proof.’° 


misconduct,®? mismanagement,®3 


trustee toward the cestui;** 


heard.°9 


Motion for continuance of hearing on a petition 
for removal of a trustee is addressed entirely to the 


56. Grounds for removal see supra 
§§ 448-468. 


57. [a] Evidence held insufficient 
to sustain charge that trustee was not 
exercising sound discretion in manner 
of his division of income. Rogers v. 
Rogers, 154 N.E. 833, 258 Mass. 228. 


58. [a] Evidence held sufficient to 
support order removing one of Sev- 
eral trustees on ground of conflict- 
ing interests. Waller v. Hosford, 130 


N.W. 1093, 152 Iowa 176 [overr 132 
N.W. 426]. 
59. [a] Evidence held sufficient 


to sustain charge of disobedience war- 
ranting removal. In re Mead’s Es- 
tate, 197 N.W. 77, 197 Iowa 295. 


60. [a] Evidence held insufficient: 
To sustain charge of fraud or bad 
faith (1) predicated on claim that 
trustee induced testamentary corpo- 
ration to purchase shares in another 
corporation to subserve trustee’s pri- 
vate interests (Niedringhaus v. Wil- 
liam F. Niedringhaus Inv. Co., (Mo.) 
46 S.W.(2d) 828), (2) resting on al- 
leged diversion of trust funds, and ev- 
idence showed that payment by trust 
to creditor of director of testamen- 
tary corporation which was beneficia- 
ry of trust was payment of trust’s 
indebtedness to another who was in- 
debted to such director and not diver- 
sion of trust fund (Niedringhaus v. 
William F. Niedringhaus Inv. Co., su- 
pra). (3) To show that trustee “had 
been unfaithful in any way, shape, or 
manner to his trust.’”’ Burke v. Bau- 
douine, 179 N.Y.S. 309, 190 App.Div. 


186. 


61. [a] Evidence held insufficient 
to warrant removal of one of three 
trustees on ground of incapacity of 
her attorneys in fact, based on their 
failure to learn of prior conversions 
of trust funds by a former trustee. 
Waller v. Hosford, 130 N.W. 1093, 152 
Iowa 176 [overr 132 N.W. 426]. 


62. [a] Evidence held insufficient 
to show misconduct within meaning 
of Surrogate’s Ct. Act § 99 subd 2, 
relative to removal of trustees. In re 
Berri, 224 N.Y.S. 466, 130 Mise. 527. 


63. [a] Evidence held sufficient: 
(1) To sustain charges of mismanage- 
ment justifying removal of trustee. 
In re Mead’s Estate, 197 N.W. 77, 197 
Iowa 295. (2) To support findings of 
trial judge of mismanagement and 
waste. In re Kelly, 28 Pa.Dist. 87. 


{b] Evidence held insufficient: (1) 
To support judgment removing trus- 
tee on ground, inter alia, of misman- 
agement. Burke v. Baudouine, 179 N. 
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nepo- 


tion.*# 


Y.S. 309, 190 App.Div. 186. (2) To 
show mismanagement of coal prop- 
erties. Suffolk v. Leiter, 261 Ill.App. 
82. 


64. [a] Evidence held sufficient to 
warrant removal of man trustee for 
inattention to duties of office, and of 
one of two women trustees on the 
same ground. Waller v. Hosford, 130 
N.W. 1093, 152 Iowa 176 [overr 132 N. 
W. 426). 


[b] Evidence held insufficient to 
warrant removal of one woman trus- 
tee on the ground of inattention to 
duties, where her adult children were 
acting for her. Waller v. Hosford, 
130 N.W. 1098, 152 Iowa 176 [Loverr 
132 N.W. 426]. 


65. [a] Evidence held insufficient 
to support charge of nepotism urged 
as ground for removal of trustee ac- 
cused of unduly favoring certain 
beneficiaries. Starr v. Wiley, 103 A. 
865, 89 N.J.Eq. 79. 


66. [a] Evidence held sufficient 
to support finding of trial judge that 
trustee was a nonresident. In re 
Kelly, 28 Pa.Dist. 87. 


67. [a] Evidence held insufficient 
to support charge of hostility and 
unfairness of trustee toward cestui, 
and disposition to obtain undue ad- 
vantage for himself. Rogers v. Rog- 
ers, 154 N.E. 833, 258 Mass. 228. 


68. [a]. Evidence held sufficient: 
(1) To sustain finding of court 
against removal of trustee. Whiteley 
v. Babcock, (Mo.) 249 S.W. 930. (2) 
To sustain finding, in removal suit, 
that trustees took greatly involved 
estate practically without income at 
testator’s death and put it in highly 
prosperous condition. Niedringhaus 
v. William F. Niedringhaus Inv. Co., 
(Mo.) 46 S.W.(2d) 828. 


69. Ex p. Kilgore, 72 N.E. 104, 120 
Ind. 94; Hitch v. Stonebraker, 28 S. 
W. 448, 125 Mo. 128; Machir v. Sehon, 
TA IVVEN clot tata 


70. In re Scott, 62 N.Y.S. 1059, 49 
App.Div. 130. 


71. Parker v. Mackintosh, 149 N.E. 
413, 253 Mass, 547. 


72. In re Scott, 62 N.Y.S. 
App. Div. 130: 


73. Wylie v. 
618, 277 Ill. 484. 


[a] Trial court pleading “labor” 
as reason for failure to find.—It is 
not proper practice, in a suit to re- 
move a trustee, when there has been 
no report of the master as to his con- 


1059, 49 


Bushnell, 115 N.E. 


[§ 484] (8) Questions of Fact. 
remove trustees for a breach of trust, it is a ques- 
tion of fact whether the trustees acted in good faith 
and exercised a sound diseretion in the perform- 
ance of the duties imposed on them.7* 


[§ 485] j. Reference. 
ordered where the material allegations of a petition 
for removal of a trustee are denied,*® a reference 
should be refused where the issues ean be settled 
in the ordinary course of proceedings without in- 
curring the expense of a reference.** 


[65 C.J.] 633 


discretion of the trial court.7? 


[§ 483] (2) Findings and Conclusions. On a trial 
for removal of a trustee it is the duty of the court 
to make findings of fact and conclusions of law,*? 
adequately disposing of the questions raised,’* and 
such findings will be given a reasonable construc- 


In an action to 


While a reference may be 


clusions on disputed facts, to find in 
general terms, in the decree that no 
correct report could be made, show- 
ing receipts and disbursements, 
“without the expenditure of much 
time and labor,” as such labor should . 
be performed by the trial court, or 
under its direction, rather than shift- 
ed to the reviewing court. Wylie v. 
Bushnell, 115 N.E. 618, 277 Ill. 484. 


74, Whiteley v. Babcock, (Mo.) 
249 S.W. 930. 


[a] Tlustration.—In an action for 
an accounting by a trustee and to re- 
move him, in which the court refused 
relief, the fact that the court retained 
jurisdiction did not amount to a find- 
ing that the trustee was incapable, 
and necessitate his removal, nor did 
the fact that the court required rents 
from the trustee, who was a tenant, 
to be thereafter on a cash basis, in- 
stead of on shares, raise an implica- 
tion of dishonesty. Whiteley v. Bab- 
cock, (Mo.) 249 S.W. 930. 


75. Belding vy. Archer, 42 S.E. 800, 
TST INSOnr 2 Si « 


76. In re Ward’s Estate, 175 N.Y. 
S. 655. 


77. In re Keller, 127 N.Y.S. 16, 142 
App.Div. 454 [aff 95 N.E. 1131, 201 N. 
YA Ber In re Ward’s Estate, 175 N. 


[a] MTllustration.—Where a _ testa- 
tor by his will ratified articles of co- 
partnership, providing for the valua- 
tion and settlement of his partner- 
ship interest, and appointed his part- 
ner, together with his widow and a 
brother-in-law, trustees under the 
will, and, after the testator’s death, a 
controversy arose between the sur- 
viving partner and the other trustees 
as to the valuation and inventory of 
the partnership interest, and an ac- 
tion for an accounting was begun in 
which the merits of the controversy 
were adjudicated, an order of refer- 
ence in the proceeding for the re- 
moval of the surviving partner as 
testamentary trustee, in which the 
same questions were raised, would in- 
volve a useless expense to the parties, 
and should be reversed. In re Keller, 
127 N.Y.S, 16, 142 App.Div. 454 [aff 
95 N.E. 11381, 201 N.Y. 590]. 


{b] Use of findings made in an- 
other reference.—Where issues pre- 
sented on application to revoke let- 
ters testamentary issued to executrix 
and remove her as trustee are the 
same as those tried before the referee 
on objections to account, findings in 
contested accounting proceeding will 
be used for the purpose of application, 
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[§ 486] k. Injunction and Receiver. Pending re- 
moval of a trustee and substitution of another, the 
court may, in its discretion, appoint’® or refuse to 
appoint’® a receiver ad interim. In a suit for the 
removal of a trustee, a court of equity will not 
summarily interfere, before answer filed, by the 
granting of a preliminary injunction and the appoint- 
ment of a receiver, on charges of fraud and bad busi- 
ness management, unless such charges are clearly 
established, and the peculiar circumstances of the 
case imperatively demand the relief sought.8° Such 
action is equivalent to the removal of the trustee and 
the appointment of another.s+ The court may re- 
move a receiver so appointed in its discretion, and 
appoint proper pe to manage the property as 
trustees.°? 


{§ 487] 1. Judgment or Decree. A decree remov- 
ing a trustee need not provide for extension of 
time pending appeal where there is a statutory pro- 
vision for stay on appeal.’* 


[§ 488] m. Review. Where a particular court is 
vested with complete and exclusive jurisdiction to 
remove a trustee appointed by it, an order of such 
court removing such trustee is not subject to reviéw 
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[§§ 486-490 


in any other court. Where the right of appeal 
exists, the appellate court will not interfere with 
the action of the court below unless abuse of disere- 
tion is shown.®> 


[§ 489] n. Collateral Attack. An order for re- 
moval of a trustee is not subject to collateral at- 
tack for mere irregularity,’® but is subject to col- 
lateral attack where void for lack of jurisdiction.*‘ 


[§ 490] 0. Costs and Expenses. Where a trustee 
successfully resists an application to remove him the 
costs and expenses should be paid out of the trust 
estate, and not be charged to the trustee.** 
versely, one who unsuccessfully resists an applica 
tion for his removal as trustee is ordinarily liable 
for the costs and expenses of such resistance,*® al- 
though, where there has been fault on both sides, 
the court may divide costs between the trustee and 
the cestui que trust petitioning for his removal,°’° 
and, where it appears that the trustee was honestly 
acting for what he believed to be the best interests 
of the trust estate, the court may tax costs and ex- 
penses against the estate instead of against the 
removed trustee.®! Where a cestui que trust is of 


Con~— 


without sending the matter to a ref- 
eree for trial of the issues raised by 
the answer, neither party having 
manifested any desire to submit addi- 
tional evidence. In re Ward’s Estate, 
17S) NGY.S. 655. 


Costs on reference see infra § 490 
text and notes 93-95. 

78. Janeway v. Green, 
(N.Y.) 215 note. 


16 Abb.Pr. 


79. Poythress v. Poythress, 16 Ga. 
406. 
[a] However reprehensible the 


practice of playing cards and billiards 
and frequenting grogshops, the fact 
that the trustee does so does not es- 
tablish such danger to ‘the trust es- 
tate as to make it an abuse of discre- 
tien for the court to refuse to appoint 
a receiver pending proceedings for re- 
moval of the trustee. Poythress v. 
Poythress, 16 Ga. 406. : 


{b] Suitableness of trustee is not 
material to interlocutory issue re- 
specting appointment of a receiver, 
determination of the trustee’s habits, 
and his treatment of cestui being 
postponed to the final trial of the bill 
for removal, and the only question 
involved on application for a receiver 
is the safety of the trust estate dur- 
ing the short time before hearing of 
the issue of final removal. Poythress 
v. Poythress, 16 Ga. 406. 


80. Latham v. Chafee, 7 F. 525. 
81. Clay v. Selah Valley Irr. Co., 
45 P. 141, 14 Wash. 543. 
woe Bayly v. Gaines, (Va.) 2 S.E. 
83. -McAuslan y. McAuslan, 83 A, 


837, 34 R.I. 462. 


[a] Tllustration.—A decree remov- 
ing a testamentary trustee and re- 
quiring him to make a payment with- 
in thirty days, in default whereof his 
interest in the trust estate was to be 
applied to such payment, was not er- 
roneous because it made no provision 
for an extension of time in case of 
an appeal, as the statute provides 
that all proceedings under a decree 
shall be stayed pending appeal. Mc- 
gon v. McAuslan, 83 A. 837, 34 R. 
7 ‘ 


84. Stafford v. American Mission- 
ary “Assoc:; 22: Ohio Cir-Ct. 399, 12 
Ohio Cir.Dec. 442. 


85. McDonald v. O’Donnell, 56 
App: DCs 31,58) B20), 79.27 45 “ATR. 
328; Suffolk v. Leiter, 261 Ill.App. 
82; Nutt v. State, 51 So. 401, 96 Miss. 
ated In re Bell’s Estate, 44 Pa.Super. 


fa] Abuse not shown.—Refusal to 
remove trustee for alleged misman- 
agement of coal lands and mines .was 
not abuse of discretion under evi- 
de Suffolk vy. Leiter, 261 Ill.App. 


[b] Clear and convincing grounds. 
—Decision of trial court, removing 
trustee and appointing successor, on 
complaint showing irreconcilable hos- 
tility between the trustee and the 
principal beneficiary, should not be 
disturbed, except on clear and con- 
vincing grounds. McDonald vy. O’Don- 
nell, 56 App.D.C. 31, 8 F.(2d) 792, 45 

L.R. 328. 


[ec] Chancery court has general 
superintendence of fiduciary relations, 
and its removal, of its own motion, of 
a trustee appointed by it, for miscon- 
duct, must be palpably unjust before 
the supreme court will interfere with 
its action. Nutt v. State, 51 So. 401, 
96 Miss. 4738. 


[d] Discretion vested in the court 
of common pleas by statute, to re- 
move a ‘trustee whenever such court 
shall be satisfied that the trustee is 
wasting or mismanaging the trust es- 
tate, or that for any reason such es- 
tate is likely to be jeoparded by ‘the 
continuance of such trustee, will not 
be reversed by the appellate court ex- 
cept for abuse. In re Bell’s Estate, 
44 Pa.Super. 60. 


[e] In New York (1) the court of 
appeals will not review the discre- 
tion exercised by the court below, 
where it has acted within the statute. 
In re McGillivray, 33 N.E. 1077, 138 N. 
Y. 308; In re Livingston, 34 N.Y. 555, 
2 AbD PENS: 15.82 How,Priv20emec)) 
But it may do so when the removal 
is irregular (In re Livingston, supra); 
(3) and in Such a case, no exceptions 
are necessary (In re Scott, 62 N.Y.S. 
1059, 49 App.Div. 130). 


weak mentality and did not instigate litigation for 


86. Hughes v. Cuming, 58 N.E. 


794) L65°Nt Y..°91. 


87. Hughes v. Cuming, supra. 


88. Bloomer’s Appeal, 83 Pa. 45; 
Hurley’s Est., 7 Pa.Co. 21; Estate of 
Morris, 18 Phila. (Pa.) 154, 44 Leg. 
Int. 58. 


fa] In Wisconsin a statute pro- 
viding that, ‘‘when an executor or ad- 
ministrator shall neglect .. . to 
pay over the money he shall have in 
his hands, and the value of the estate 
shall thereby be lessened or unneces- 
sary cost or interest shall accrue, or 
the persons interested shall suffer 
loss, the same Shall be deemed waste; 
and the damages sustained may be 
charged against the executor or ad- 
ministrator in his account 
is intended to subject an executor, at 
the time of accounting, to charges for 
loss in the nature of waste, and does 
net. authorize charging against an 
executor trustee expenses of litiga- 
tion for his removal. In re Leonard’s 
Will, 230 N.W. 715, 202 Wis. 117. 


89. Lape v. Taylor, 23 S.W. 960 5 
Ky.L. 480; Cornet v. Cornet, 190 S.W. 
333, 269 Mo. 298; Palairet v. Carew, 
32 Beav. 564, 55 Reprint 222. 


fa] Although construction of will 
is necessarily involved in case, the 
unsuccessful defendant in a suit to 
remove him as testamentary trustee 
for fraud cannot have the costs and 
expenses charged to the trust fund. 
Cornet v. Cornet, 190 S.W. 333, 269 
Mo. 298. 


90. Cooney’s Hst., 18 Pa.Dist. 301. 


91. McKennell v. Guaranty Trust 
Co. of New. York, 223 N.Y.S. 598, 130 
Mise. 400. 


[a] Tllustration. — Testamentary 
trustee, whose efforts in good faith 
to have funds of. estate invested in 
better interest-bearing securities for 
what he believed to be for the benefit 
of the estate precipitated a proceed- 
ing for his removal, should not be 
penalized by being required personal- 
ly to pay attorneys, who in good faith 
represented him in such proceeding, 
but such expenses should be paid by 
the estate, even if it later might de- 
velop that his cotrustees’ judgment 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ees 


§§ 490-493] 


removal of a trustee, on a decree denying removal 
costs should be taxed against other petitioners and 
not against the trust estate.°? 


Costs have been held to include a master’s fees? 
and stenographer’s charges®* incurred on a refer- 
ence.°® 


[§ 491] 5. Removal by Beneficiaries or Cotrustees 
without Intervention of Court. There is no rule 
of public policy invalidating a grant of the power 
of removal to beneficiaries and cotrustees.°° Under 
express power conferred by the trust instrument, 
the beneficiaries may remove a trustee without the 
necessity of resorting to the courts,®’ and such pow- 
er is not suspended by the trustee’s filing of a bill 
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vided by statute or by the trust instrument, on the 
death of a trustee and pending appointment, if 
any, of a new trustee, the trusteeship devolves on 
the survivors, if any;? or, if there be no survivors, 
on the heirs or representatives of the deceased trus- 
tee.2 Exeept as the rule may be changed by stat- 


‘ute,* or provision of the trust instrument,® the of- 


fice of a trustee of personalty devolves on his execu- 
tors or administrators,® although there is authority 
to the contrary,’ and that of a trustee of realty on 
his heirs.8 The practical significance of such ques- 
tions, however, lies in the application of particular 
rules rather than in generalizations as to devolu- 
tion of the office of trustee, and the matter is more 
fully treated elsewhere.® 


for instructions.?§ 


[§ 492] G. Death,®® Survivorship,t and Devolu- 
tion of Title—1l. Devolution and Termination of Of- 
Trusteeship. 
speaking, and except as it may be otherwise pro- 


fice—a. Devolution of 


was better than his own. McKen- 
nell v. Guaranty Trust Co. of New 
York, 223 N.Y.S. 598, 130 Misc. 400. 


92. Ex parte Moots, 217 IllApp. 
518. 

93. In re Bailey’s Estate, 159 A. 
549, 306 Pa. 334. 


94 In re Bailey’s Estate, supra. 
95. Reference see supra § 485. 


96. May v. May, 5 App.D.C. 552, 41 
ERAS (6"- (ati 17 S.Ct (8247167. U.S. 
310, 42 L.Ed. 179 (holding that the 
grant of a power in a will to one of 
two trustees, and the beneficiaries un- 
der trusts created thereby, summarily 
to remove the other trustee, is not 
against public policy). 


97. May v. May, 17 S.Ct. 824, 167 
U.S. 310, 42 L.Ed. 179. 


[a] In Connecticut “removal,” as 
used in act of incorporation for cer- 
tain trust property, providing that, in 
case of death or removal of any mem- 
ber or members of such corporation, 
the surviving or removing members 
may elect others to fill the. vacancy, 
the removal meant was a change of 
residence, so as to render it incon- 
venient for the trustees to act, and 
did not confer the power of a motion 
on the board. Fuller v. Trustees of 
Plainfield Academic School, 6 Conn. 
532. 


93. May v. May, 17 S.Ct.. 824, 167 
U.S. 310, 42 L.Ed. 179 (holding that 
the filing of a bill by the trustee un- 
der a will asking the instructions of 
the court as to the execution of the 
trust does not suspend the power to 
remove him given to the beneficiaries 
by the will, but only subjects their 


action to the supervision of the 
court). 
99. Cross references: 


Death pending action see infra § 767. 


Effect of death on right to compensa- 
tion see infra § 844. 


Representatives of deceased trustee 
see infra § 5387. 


1. Successive trustees see infra § 
536. 

2. Jencks v. Safe Deposit & Trust 
Co. of Baltimore, 87 A. 1031, 120 Md. 
626; Mattison v. Mattison, 100 P. 4, 
53 Or. 254, 133 Am.S.R. 829, 18 Ann. 
Gas 218. 


[a] Will construed as showing in- 
tention testator to have three trus- 
tees at beginning to divide the trust 
estate, but that afterward the sur- 
vivor or survivors should exercise the 


[§ 493] b. Effect of Appointment of New Trus- 


tee. 


Generally 


powers vested in these three. Jencks 
v. Safe Deposit & Trust Co. of Bal- 
timore, 87 A. 1031, 120 Md. 626. 


3. See infra text and notes 4-8. 


Duration and termination of trust 
see supra §§ 124-139. 


4 Whitehead v. Whitehead, 37 So. 
929, 142 Ala. 163; Birks v. McNeil, 
159 N.W. 210, 177 Iowa 567; Wil- 
liams v. Fischelein, 129 N.Y.S. 129, 
144 App.Div. 244; Matter of Meehan, 
171“ N. YS? 7665/1104 Mise. 219. 


[a] Right to administer trust does 
not devolve on the executor of a de- 
ceased trustee under a statute ex- 
pressly providing that “upon the 
death of a sole or surviving trustee 
of an express trust the ‘trust does not 
descend to his heirs or pass to his 
personal representatives.” White- 
Boe v. Whitehead, 37 So. 929, 142 Ala. 
163. 


{[b] Relations between trustor, 
trustee, and cestui que trust, ave per- 
sonal in character, and cannot be 
delegated, and generally, trusteeship 
in property does not, on the trus- 
tee’s death, pass to his representa- 
tive; and Code § 3406 expressly pro- 
vides that a representative has no 
authority to act in a matter wherein 
his decedent was merely a _ trustee, 
etc. Birks v. MeNeill, 159 N.W. 210, 
177 Iowa 567. 


B Seeinene a Vernon, 13% Ni Yes; 
767, 77 Mise. 425, 9 Mills 408 (where 
the court states generally that the 
executor of a deceased trustee may 
not be permitted to administer a trust 
never reposed in him, but where the 
decision could be construed as actual- 
ly holding only that, under the terms 
of a will providing for appointment 
of a designated trust company as 
original or substituted trustee on the 
death of an individual trustee desig- 
nated in the will, the executor of a 
deceased trustee may not act as trus- 
tee). 


6. Friedley v. Security Trust & 
Safe Deposit Co., 84 A. 8838, 10 Del.Ch. 
74; Margarum v. J. S. Christie Orange 
Co.;- 19) (Sov 637,537 Plas1655, “Schenck 
vy. Schenck, 16 N.J.Eq. 174. 


{a] “In general, upon the death of 
a trustee the trusteeship devolves 
upon the executors or administrators 
of the deceased trustee.’”’ Friedley v. 
Security Trust & Safe Deposit Co., 84 
AS S83, 08S Ose eel Ch, 17.45 


[b] Office of deceased trustee of 
personalty devolves on his executor 
or administrator, Margarum v. J 


Appointment of a new trustee in place of one 
deceased!® deprives the representatives of the de- 
ceased trustee of any right in respect of the trust 
estate,1 and thereafter they are entire strangers 


Christie Orange Co., 19 So. 637, 37 Fla. 
165. 


[c] “Wot only the estate but the 
office of trustee is devolved upon the 
executor.’”’ Schenck v. Schenck, 16 N. 
J.Eq. 174. 


- ze Dunlap v. Dunlap, 92 Pa.Super. 
02. 


[a] Personal representative of 
trustee does not become his succes- 
sor in the trust. Dunlap vy. Dunlap, 
92 Pa.Super. 602. 


8. Berrien v. McLane, Hoffm. (N. 
Y.) 421, 480, 431; Baird’s Appeal, 3 
Watts&S. (Pa.) 459. See Hartnett v. 
Langan, 222 S.W. 403, 282 Mo. 471 (to 
the effect that heirs of deceased trus- 
tee were not his successors as trus- 
tees of the trust fund because, first, 
the fund had been dissipated and there 
was no trust fund to devolve on them, 
and second, had there been a fund, as 
personalty it would have devolved on 
the administrator, if any). 


“Nothing is more clear, than that a 
trust devolves with the legal title up- 
on the heir at law of a deceased trus- 
tee. wy. Therej,is, no doubt,of the 
right of the heir to refuse the office, 
and no doubt of the right of this 
court, whenever a trust exists and the 
trustee fails, to appoint one to exe- 
eute it. . But without a renun- 
ciation, and before a new appoint- 
ment, I apprehend the heir is invested 
with the trust.” Berrien v. McLane, 
supra. 


fa] “By the common law, the heir 
of a trustee of real estate succeeds to 
the trust at the death of his ancestor, 
because the legal title to the’legal 
estate descends upon him. . But 
he has nothing to do with the execu- 
tion of the trust so fer as it includes 
personal estate.” Baird’s Appeal, 3 
Watts&S. (Pa.) 459. 


[b] In‘South Carolina the office of 
trustee of realty devolves on deceased 
trustee’s eldest son as common-law 
heir. “Cone v. Cone, 39. S.B- 748, 61 
S.C. 512; Reynolds v. Reynolds, 39 
S.E. 391, 61 S.C. 243. 


9. Duties and powers of heirs and 
representatives of deceased trustee 
see infra § 537. 

Right to compensation see infra § 
844. 

Title, devolution of on death of 
trustee see infra §§ 495-504. , 


10. See supra § 879. 


sane Colburn v. Broughton, 9 Ala. 
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to it except in so far as the estate or its proceeds may 
have come into their hands.*? 


[§ 494] c. Termination of Trusteeship. On ter- 
mination of a trust?® the trusteeship itself ceases 
and determines,+* and, on a trustee’s death, he ceas- 
es to be a trustee, and as to him the trust no longer 
continues,?® 


[§ 495] 2. Devolution of Title'°—a. In General. 
Broadly speaking, at common law the estate of a 
trustee is subject to the same rules of devolution as 
other legal estates,1* bué it will not descend accord- 
ing to the intestate law,!® or to the trustee’s wife 
as one of his statutory heirs,+® but only to the com- 
mon-law heir.2° The estate of a trustee who is en- 
titled to reimbursement out of the trust in his hands 
is not included, in a statute whieh provides that, 
when the trustee has the legal title without any 
beneficial interest, the trust shall descend to the 
heir at common law.?1 


[§ 496] b. On Trustees—(1) Surviving or Con- 


12. Colburn v. Broughton, supra. 
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ler County, 26 S.W. 367, 121 Mo. 614 


[§§ 493-498 


tinuing Trustees. In the absence of contrary provi- 
sion of statute,?? or of the trust instrument, trustees 
hold as joint tenants, and, on the death of one, the 
title devolves on the survivor.”* 


[§ 497] (2) New Trustees?*—(a) In General. 
There is authority holding broadly that, on appoint- 
ment of a new trustee, title to the trust property 
vests in him by virtue of the appointment, and with- 
out necessity of a formal conveyance,”? although 
other authority holds that, in the absence of provi- 


‘sion therefor in the trust instrument or by stat- 


ute,?® title does not vest in a new trustee without 
a conveyance.*? 

Time of vesting. It has been held that, where a 
new trustee takes title to the trust property, his 
title relates back to the period as of which a vacancy 
occurred in the trusteeship.*® 

[§ 498] (b) Under Provisions of Trust Instru- 
ment. Where the trust instrument itself provides 
expressly or impliedly that new trustees shall have 


tie, 90 A. 211, 36 R.I. 316, 328. 


13. See supra §§ 124-138. 


14. Finke v. Finke, 156 N.W. 595, 
37 S.D. 46. 


15. Hill v. State, 23 Ark. 604; Stagg 
VW. wstacs, 300 P.. 539. 90 Mont, 130; 
Robson y. Evans, 20 Ohio Cir.Ct.N.S. 
122, 3 OhioApp. 248. 


16. Descent and distribution of es- 
tates generally see Descent and Dis- 
tribution 18 C:J. ip. 7.96. 


17. Gill v. Logan, 11 B.Mon. (Ky.) 


231; Duffy v. Calvert, 6 Gill (Md.) 
487; Schenck v. Schenck, 16 N.J.Eq. 
174; Anderson v. Mather, 44 N.Y. 249. 


See also McDougald v. Carey, 38 Ala. 
320 (holding that, although the rule 
has been changed by statute in Ala- 
bama, the common-law rule that the 
trust estate will pass to the heirs or 
personal representatives of the trus- 
tee will be presumed, in the absence 
of evidence to the contrary, to pre- 
vail in a sister state). ‘ 
Devolution of title on particular 
classes of persons and effect of statu- 
tory provisions see infra §§ 496-504. 


18. Jenks v. Backhouse, 1 Binn. 
(Baro r. 
19. Crandall v. Ahern, 85 N.E. 886, 


200 Mass. 77. 


20. Jenks y. Backhouse, 1 Binn. 
(Pa.) 91. 
[a] Reason for rule—lIf the trust 


estate were divided, the purposes of 
the trust could not be fulfilled. Jenks 
v. Backhouse, 1 Binn. (Pa.) 91. 


eee Duffy v. Calvert, 6 Gill (Md.) 
22. See statutory provisions; ,and 


case infra this note. 


[a] In Alberta, under statute, the 
title does not pass to the surviving 
trustee if the registrar has marked 
the certificate of ‘title ‘no survivor- 
ship,’”’ but, in the absence of such a 
marking, title passes to surviving 
executor-trustee independently of the 
provisions of the Land Titles Act. 
Roneche’s Est., 1 Alta.L. 255, 


Statutes abolishing joint tenancy 
as inapplicable to trustees see Joint 
Tenancy § 3 text and note 16. 


23. Ill.—Reichert v. Missouri, etc., 
Coal Co., 83 N.E. 166, 231 Ill. 238, 121 
Am.S.R. 307 [aff 119 Ill App. 148]. 


Mo.—F. G. Oxley Stave Co. v. But- 


{error dism 17 S.Ct. 709, 166 U.S. 648, 
41 L.Ed. 1149]. 


N.J.—Rutherford Land, etc., Co. v. 
Sanntrock, (Ch.) 44 A. 938 [aff 46 A. 
648, 60 N.J.Eq. 471]; Schenck v. 
Schenck, 16 N.J.Eq. 174. 


N.Y.—In re Ziegler, 154 N.Y.S. 652, 
168 App.Div. 735, 16 Mills 153 [mod 
148 N.Y.S. 1055, 85 Misc. 673, 12 Mills 
104, and aff 113 N.E. 553, 218 N.Y. 
544, 220 N.Y. 98]; Lewine v. Gerardo, 
112 N.Y.S. 192, 60 Misc. 261. 


N.C.—Thornton y. Harris, 53 S.E. 
341, 140 N.C. 498. 
Or.—Mattison v. Mattison, 100 P. 


4, 53 Or. 254, 183 Am.S.R. 829, 18 Ann. 
Cas. 218. 


Pa.—Carlisle’s Appeal, 9 Watts 331. 


24. Rights and powers of succes- 
a trustees generally see infra § 
536. 


25. Ga.—Freeman y. Prendergast, 
21 S.E. 837, 94 Ga. 369. 


Iowa.—Farkhill vy. Doggett, 142 N. 
W. 189, 185 Iowa 113. 


N.Y.—Toronto General Trust Co. v. 
Chicago; etc.,”R. ‘Co:,) 25 Ni) 193) 1123 
N.Y. 37 (holding that new trustee 
appointed by Canadian court took 
title to trust estate without formal 
transfer). 


S.C.—MecNish y. 
Eq. 66. 


Tenn.—W ooldridge v. 
Bank, 1 Sneed 297. 


_ [a] “By implication of law the title 
is transferred to and becomes vest- 
ed in the successor appointed by the 
court,” and this is true, although gov- 
erning statutes are silent as to what 
happens to the title on a change of 
trustees. Wooldridge y. Planters’ 
Bank, 1 Sneed (Tenn.) 297, 302. 


[b] Under American, as distin- 
guished from English, practice, “there 
is no formal conveyance from the old 
to the new trustee, but the title pass- 
es to the latter by virtue of his ap- 
pointment.” FEreeman v. Prendergast, 
21 S.H. 837, 94 Ga. 369, 378: 

26. See infra §§ 498, 499. 

_27. Yates v. Yates, 99 N.E. 360, 
255 Ill. 66, Ann.Cas.1913D 143; West 
v. Fitz, 109 Ill. 425; Glazier v. Everett, 
112 N.E. 1009, 224 Mass. 184; Peabody 
v. Hastern Methodist Society in Lynn, 
5 Allen (Mass.) 540; Koehne y. Beat- 


Guerard, 23 S.C. 


Planters’ 


“In trusts, that do not come within 
the words or spirit of the statute in 
relation to the vesting of trust es- 
tates in new appointees and in cases 
where the trust instrument is Silent 
concerning the vesting of the estate 
in new trustees and there is no neces- 
sity for a departure from the ordi- 
nary rule of a conveyance, a convey- 
ance must be made to the new trus- 
tee, in order to vest the estate in 
him.” Perry Trusts and Trustees 
(6th ed) § 284 [quot Koehne v. Beat- 
tie, supra]. 


[a] At common law, appointment 
of new trustees in succession by the 
parties, not in execution of a special 
power, does not vest title in the new 
trustee without conveyance. Glazier 
stage Ae 112 N.E. 1009, 224 Mass. 


[b] Appointment of new trustee 
by court “does not, proprio vigore, 
confer the title upon the appointee, 
unless, by the statute of the State 
where the land lies, it is so provided.” 
West v. Fitz, 109 Ill. 425, 442. 


[c] If no provision is made by cre- 
ator of trust for appointment of a 
new trustee, “the appointment by a 
court of chancery does not confer ti- 
tle to the real estate upon the ap- 
pointee.” Yates v. Yates, 99 N.E. 360, 
361, 255 Ill. 66, Ann.Cas.1913D 143, 


[d] Illustration.—Where a _ deed 
conveying land in trust provided that, 
in case of vacancy in the office of 
trustee, the court of probate could ap- 
point some proper person to act in his 
place, and where neither the deed of 
trust nor any statute applicable to 
the case at bar provided for vesting 
of title in new trustees, a conveyance 
was necessary to vest the trust estate 
in new appointees. Koehne vy. Beat- 
Cre 9OVA S211, 86. Le le 


[e] In England, where one of sev- 
eral trustees is out of the jurisdiction, 
and a new trustee is appointed in his 
place, the court will make an order 
vesting the estate in the continuing 
trustees and the new trustee. Smith 
v. Smith, 3 Drew. 72, 61 Reprint 829; 
In re Bute Will, Johns. 15, 70 Reprint 
321 [both cases overr Matter of Plyer, 
9 Hare 220, 41 Eng.Ch. 220, 68 Reprint 
482; Matter of Watts, 9 Hare 106, 
41 Eng.Ch. 106, 68 Reprint 434]. 


NEE Sr eee tattle 5So., 221). So 
eal ; Parkhill v. Doggett, 112 N. 
W. 189, 135 Iowa 113. ee nt 


For later cases, developments and changes in the law see Annotations, same title and'section number, 


§§ 498-500] 


the same powers, rights, and interests in the trust 
property as their predecessors, title vests in suc- 
cessor trustees by virtue of the original trust instru- 
ment, without necessity for a formal conveyance.?® 


[§ 499] (c) Under Statutes. Under statutes pro- 
viding in various terms for the vesting of title in 
substitute or successor trustees,®° title devolves on 
a newly appointed trustee without special convey- 


ance.?! 
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Trustee—(1) In General. Except as the rule may 
be changed by statute,?? or by provisions of the 
trust instrument,** upon the death of a sole or sur- 
viving trustee and before appointment of a suc- 
cessor, the title to the trust property does not re- 
main in abeyance,** but the legal title to the real 
property held in trust vests, subject to the trust, 
in the heirs of the trustee,*® or in his devisees,?® and 
the title to the personalty vests in his personal repre- 


sentatives®’ to the exclusion of other persons.%° 


[§ 500] c. On Heir or Representative of Deceased 


29. McCallum v. Wing, 30 F.(2d) 
505 [aff 16 F.(2d) 645, and reh den 
31 F.(2d) 940]; Yates v. Yates, 99 N. 
Jc, 360,255, 111.66, Ann:Cas. 71913 D. 143; 
Reichert v. Missouri, ete., Coal Co., 
83 N.E. 166, 231 Tll. 238, 121 Am.S.R. 
307 [aff 119 Ill.App. 148]; Wood v. 
Gridley, 217 Ill.App. -579; National 
Webster Bank y. Eldridge, 115 Mass. 
424. See Keck v. McKinstry, 221 N. 
W. 851, 206 Iowa 1121 (holding that, 
where there had been no conveyance 
to a new trustee, appointed on the 
death of the first trustee by the 
trustor, reserving the right to amend 
the trust, the new trustee was en- 
titled to be invested with the trust 
estate against the heirs of the first 
trustee and beneficiaries). 


“Where, by the terms of the trust 
agreement itself, the filling of a va- 
cancy in the office of trustee is pro- 
vided for and a trustee is appointed 
in accordance therewith, he succeeds 
to the property held in trust with- 
outs any. formal, transfers to -him:” 
McCallum vy. Wing, 30 F.(2d) 505, 510 
{aff 16 F.(2d) 645, and reh den 31 F. 
(2d) 940]. 


[a] Where appointment of new 
trustee is made under power in trust 
instrument, on the making of the ap- 
pointment ‘“‘the new trustee becomes 
vested, ipso facto, with the title to 
the trust premises, and is clothed 
with the same power as if he had 
been originally named in the will. 
No conveyance need be made to him 
by the former trustee, or by the 
former trustee’s heirs or representa- 
tives, if he be dead.” Yates v. Yates, 
99 N.E. 360, 361, 362, 255 Ill. 66, Ann. 
Cas.1913D 143. 


2. See statutory provisions. 


31. Del.—Security Trust & Safe 
Deposit Co. v. Ward, 93 A. 385, 10 Del. 
Ch. 408; Reilfy v. Conrad, 78 A. 1080, 
§) Del Ch: 1542 


Kan.—Collier vy. Blake, 14 Kan. 250. 


Mass.—Storer v. Coggan, 157 N.E. 
632, 260 Mass. 515; Glazier v. Everett, 
112 N.E. 1009, 224 Mass. 184. 


S.C.—Kirton v. Howard, 134 S.E. 
Is lai ISK Ge alle 


Tenn.—Cory v. Olmstead, 290 S.W. 
81, 154 Tenn. 513. 


[a] Iustration.—Ujnder statutes 
providing that, on the death of a sole 
surviving trustee, the trust shall vest 
in a court which shall appoint a trus- 
tee in whom the trust shall vest, on 
appointment of a new trustee he takes 
legal title to trust realty. Collier v. 
Blake, 14 Kan. 250. 


32. See infra § 502; 
fra this note. 


[a] In New York (1) statutes 
now provide that upon the death of a 
sole or surviving trustee the trust 
shall not descend to his heirs or per- 
sonal representatives, but shall vest 
in the court. See infra § 504. (2) 
Except where statutes apply, title to 
trust realty devolves upon the heirs 
of a deceased ‘trustee. Berrien v. 
McLane, Hoffm. 421. (3) Statutes as 


and cases in- 


to realty were held inapplicable to 
personalty by some authorities. 
Emerson v. Bleakley, 2 Abb.Dec. 22, 
3 Transcr App. 100; .2. Transcr.App. 
Mabe Abb: EP GaNpSi) S50) 410) biowab ts 
511; Bunn v. Vaughan, 1 Abb.Dec. 
253, 3 Keyes 345, 1 Transcr.App. 348, 
5 Abb.Pr.N.S. 269; -Bucklin v. Buck- 
lin, 1 Abb.Dec. 242, 1 Keyes 141; Mat- 
ter of Howell, 61 How.Pr. 179. (4) 
Under the view that the provisions of 
the real property law were inapplica- 
ble to trusts of personalty, and prior 
to enactment of similar provisions in 
the personal property law, it was 
held that on the death of a trustee of 
personalty such personalty vested in 
the executor or administrator of the 
deceased trustee (Wetmore v. Hege- 
man, 88 N.Y. 69 [aff 24 Hun 341, 12 
N.Y.Wkly.Dig. 403]; Boone v. Citi- 
zens’ Sav. Bank, 84 N.Y. 87, 38 Am.R. 


Ae Ge JN OLIN SASS Glee | Bibbabele N\A 
Vaughan, 1 Abb.Dec. 253, 3 Keyes, 
345,71, ‘Transer. A. 6348, 05) Abb. Pr Nis- 
269; Seaward v. Davis, 117 N.Y.S. 


468, 133 App.Div. 191 [appeal gr 119 
NoyvaS.) (1144, S136. A pp Div. 890) and 
mod on other grounds 91 N.E. 1107, 
198 N.Y. 415]; Keller v. West, etc., 
Mite. (Co. 339) Eunv 352+ Matter of 
Howell, 61 How.Pr. 179; De Peyster 
ve Herrers) 1 Paice » 113), () Mal- 
though other authority was to the 
contrary and held that such provi- 
sions of the real property law were 
applicable to trusts of personalty 
(Curtis v. Smith, 60 Barb. 9; Howley 
v. Ross. 17 Paige 103; Wells v. Wal- 
lace, 2 Redf.Surr. 62). 


33. See infra § 501. 


34. Lawrence v. Lawrence, 54 N. 
BK. 918, 181 Ill. 248. 


fa] “By common law the fee could 
never be in abeyance and it would 
descend to a trustee’s heirs like his 
own land.” Lecroix v. Malone, 47 So. 
725, 728, 157 Ala. 434 (holding, how- 
ever, that the fee was in abeyance 
under applicable statute). 


35. Del.—In re Kittinger, 77 A. 24, 
9 Del.Ch. 71. 


I1).—Grove v. Willard, 117 N.E. 489, 
280 Ill. 247; Lawrence v. Lawrence, 
54 N.H.- 918, 181 Ill. 248; Vincent v. 
Peterson, 241 Ill.App. 109. 


Ky.—Waggener v. Waggener, 3 T. 
B.Mon. 542. 


Me.—Laughlin v. Page, 80 A. 753, 
108 Me. 307; Richardson vy. Woodbury, 
43 Me. 206. 


Md.—Hawkins v. Chapman, 36 Md. 
83; Duffy v. Calvert, 6 Gill 487. 


Mich.—Oakland County v. Mack, 220 
N.W. 801, 243 Mich. 279. 


Mo,—Ewing v. Shannahan, 20 S.W. 
1065, 113 Mo. 188. 


N.J.—Woodruff v. Woodruff, 16 A. 
4, A40NSEMg. 849591 TARvA 8805 
Schenck v. Schenck, 16 N.J.Eq. 174. 


N.C.—Cameron y. Hicks, 53 S.E. 
C285 LeleeNEC pe odeenae debe ACINe San 4076 
Guion v. Melvin, 69 N.C. 242. 


Pa.—Carlisle’s Appeal, 9 Watts 331; 
Sewell v..Kennedy, 26 Pa.Co. 161. 


R.I.—Ex p. Ballou, 11 R.I. 359. 


Tenn.—Watkins v. Spect, 7 Coldw. 
585. 


W.Va.—Grove v. Long, 109 S.E. 817, 
89 W.Va. 652; Cresap v. Brown, 96 
S.E. 66, 82 W.Va. 467. 


[a] MTllustration.—Legal title de- 
volved on trustee’s heirs at his death 
and right of reéntry on condition bro- 
ken also passed to heirs, all impressed 
with trust. Oakland County v. Mack, 
220 N.W. 801, 243 Mich. 279. 


[b] Naked trust unaccompanied 
with beneficial interest descends to 
common-law heirs of deceased trustee 
as provided by Act (1831) c 311 § 11. 
Hawkins v. Chapman, 36 Md. 83. 


{c] In South Carolina upon the 
death of a trustee of realty the legal 
title, pending appointment of a new 
trustee, vests in the eldest son as the 
common-law heir of the trustee and 
not in his heirs under the statute of 
distributions. Kirton v. Howard, 134 
Soe Ses) Ha SUGG alls Breeden v. 
Moore, 64 S.E. 604, 82 S.C. 534; Cone 
ved Cone; “39 Shi TASS. Gl Siee Pade 
Reynolds v. Reynolds, 39 S.E. 391, 
CISC 2435 


36. Crespar v. Brown, 96 S.E. 66, 
82 W.Va. 467. 


37. Del.—In re Kittinger, 77 A. 24, 
9 Del.Ch. 71. 


Fla.—Margarum v. J. S. Christie 
Orange Co., 19 So. 637, 37 Fla. 165. 


Mass.—Storer v. Coggan, 157 N.E. 
632, 260 Mass. 515. 


Mo.—Hartnett v. Langan, 222 S.W. 
4038, 282 Mo. 471. 


N.J.—Gulick v. Bruere, 9 A. 719, 
42 N.J.Eq. 689; Schenck v. Schenck, 
16 N.J.Eq. 174. 


N.C.—Guion v. Melvin, 69 N.C. 242. 


Pa.—Dunlap v. Dunlap, 92 Pa. 
Super. 602, 607. 


R.I.—Ex p. Ballou, ti R.I. 359. 


“The general rule is that upon the 
death of a trustee of personal prop- 
erty, and where no successor has been 
appointed by the proper court, the 
property held in trust goes to the per- 
sonal representative of the deceased 
trustee but not as an asset of the es- 
tate of which he is executor or ad- 
ministrator because he takes such 
personalty subject to the trust and 
so long as it can be traced and dis- 
tinguished it enures to the benefit of 
the cestui que trust.” Dunlap v. Dun- 
lap, supra. 


[a] Rule applied to savings bank 
trust.—Dunlap v. Dunlap, 92 Pa. 
Super. 602. : 


38. U.S.—Greenleaf v. Queen, 1 
Pet. 138, 7 L.Ed. 85; Curtis v. Smith, 
6 F.Cas.No. 3,505; 6 Blatchf. 537. 


Me.—Laughlin y. Page, 80 A. 753 
108 Me. 307. 


N.Y.—Berrien y, 
421. 


N.C.—McKoy v. Guirkin, 8 S.E. 776, 


ca 


McLane, Hoffm. 
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Appointment of new trustee*® may divest the heir 
of a deceased trustee of the title to the trust land.*° 


In case of dry trust, upon the death of the trus- 
tee title does not vest in his heirs.** 


[§ 501] (2) Under Provisions of Trust Instru- 
ment. Where it is clear from the provisions of the 
trust instrument that such was the expressed intent 
of the creator of the trust, the legal title to trust 
property will pass to the heirs or representatives 
of a deceased trustee,*? and no title passes to the 
heir or legal representative when the trust was a 
personal one which became extinct on the trus- 
tee’s death.** 


[§ 502] (3) Under Statutes. Where governing 
statutes expressly provide that upon death of a sole, 
or sole surviving, trustee, the trust estate shall not 
descend to his heirs or representatives, such heirs 
or representatives do not take title,t* but the title 
either vests in the court*® or remains in abeyance 
pending appointment of a new trustee,*® in accord- 
ance with provisions of local practice.*? 


Retroactive effect. Statutes of this character*® 
are inapplicable to trusts created before their enact- 
ment,*® and, with respect to such a trust, title to 
trust realty vests in the heir of a deceased trustee.°° 


[§ 503] d. On Successor in Office. Under statutes 
providing that, upon death of a sole surviving trus- 


102 N.C. 21. 
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no legal title, such as the administra- 
tor of the trustee, shall do so. 


[§§ 500-506 


tee of an express trust, the same shall vest in the 
court having jurisdiction thereof, on death of an 
ecclesiastical officer who is a trustee property rights 
in the trust do not vest in his ecclesiastical succes- 
sor in office.®? 


[§ 504] e. On Court. Except as statutes may pro- 
vide to the contrary,°* upon death of a sole or sur- 
viving trustee title to the trust property does not 
devolve upon the court.°* Under statutes in some 
jurisdictions, upon the death of a sole, or sole sur- 
viving, trustee, the trust vests in a’ designated 
court,°>+ and under such statutes the title to the 
trust property devolves upon the court.°° Statutes 
providing that, upon death of a sole surviving trus- 
tee, the trust vests in the court are inapplicable 
where the deceased trustee had nothing to do but 
account,®°* or where the original trustee is still liv- 
Wages ‘ 

[§ 505] 8. Divesting of Title. Under provisions 
of a trust instrument to the effect that upon removal 
of the trustee from a specified county, title to the 
trust property shall vest in a designated successor, 
a temporary absence from the county does not di- 
vest title of the original trustee.*® 


[§ 506] H. De Facto Trustees and Trustees De 
Son Tort. Equity will protect the acts of a de facto 
trustee done in good faith and inuring to the benefit 
of the cestui,®® and one acting as trustee without 


436]; 
War-| 103. 


Hawley v. Ross, 7 Paige (N.Y.) 


Pa.—Crunkelton v. Evert, 3 Yeates 
5790. 


fa] Original owner of realty ac- 
quires no right or control over the 
property upon death of the trustee 
thereof, as the title vests in the heir 
of the trustee. Berrien v. McLane, 


Hoffm. (N.Y.) 421. Compare supra 
note 32 [a]. 
[b] Residuary legatee and execu- 


trix take no interest in the legal es- 
tate of a trustee dying without, hav- 
ing exercised a power to terminate a 
trust in land by conveying to the 
beneficiary, as the legal estate de- 
scended to the trustee’s heirs in trust. 
epuekia v. Page, 80 A. 753, 108 Me. 
ihe 


39. See supra § 379. 
40. West v. Fitz, 109 Ill. 425. 


41. Hail v. Gossum, 228 S.W. 1039, 
144 Tenn. 1. 


{a] Illustration—Where a dry 
trust was created, giving trustee no 
power and imposing on him no duty 
except to hold the property for the 
beneficiary, the property on trustee’s 
death did not vest in trustee’s heirs, 
hut immediately vested in the bene- 
ficiary, who thereupon had the right 
to convey it. Hall v. Gossum, 228 S. 

SVWinhO0so, 41447 enn.» 1 


42. Bloom v. Ray, 16 S.W. 714, 13 
Ky.L. 168; Williams v. Moliere, 15 
AS19260: Nt. 378% In re. Crunden, 
[1909] 1 Ch. 690; In re Morton, 15 
Chip. 143. 


[a] Instrument construed.—In a 
trust deed, conferring a power upon 
the trustee, or his legal representa- 
tive, the term “legal representative” 
is to be construed aS meaning that 
the assignee or grantee of the trus- 
tee, having the legal title that was in 
the trustee, shall execute the power, 
and not that a mere stranger, having 


yecke v. Lembca, 71 Ill. 91, 22 Am.R. 


43. Hinckley v. Hinckley, 9 A. 897, 
79 Me. 320; Hook vy. Dyer, 47 Mo. 214; 
Haynes v. McKee, 43 N.Y.S. 1126, 19 
Mise. 511; Bearns vy. Noad, 4 New- 
foundl. 33. 


44. Whitehead v. Whitehead, 37 So. 
CAD BMOTS INE SIG ee 


45. See infra § 504. 


46. Lecroix v. Malone. 47 So. 725. 
157 Ala. 434. See also Allison vy. Lit- 
tle, 5 So. 221, 85 Ala. 512 (holding 
that, in legal contemplation, title 
must be in the original trustee or in 
his successors, and that, after a 
vacancy and subsequent appointment, 
title vests in the successor trustee as 
of the vacancy by the doctrine of re- 
lation). 


47. See statutory provisions. 


48. See supra text and note 44, 
wine Anderson y. Mather, 44 N.Y. 


50. Anderson y. Mather, supra. 


51. Dwenger v. Geary, BE. ¢ 
113 Ind. 106. epimers 


Renn See infra text and notes 54— 
ol. 

53. Lawrence y. Lawrence v 
FE. 918, 919, 181 Ill. 248. SPL Paget 


“Courts of equity may be vested 
with the power to appoint a successor 
to a trustee in whom title to lands 
may rest, but such title cannot de- 
scend to and vest in the courts of 
equity.” Lawrence vy. Lawrence, 
supra. 


54. Dwenger v. Geary, 14 N.B. 90 
113 Ind. 106; In re Waring, 1 N_E. 316° 
99 N.Y. 114; Tonnele vy. Wetmore, 109 
N.Y.S. 349, 124 App.Div. 686 [rev on 
other grounds 88 N.E. 1068, 195 N.Y. 


For later cases, developments and changes in the law see Annotations, 


55. Dwenger v. Geary, 14 N.E. 903, 
113 Ind. 106; Kelsey v. MacTigue, 157 
NiY:S. :730,< 101s App: Dive) 8i4e 


[a] Illustration.—Upon the ap- 
pointment and qualification of an ad- 
ministrator with the will annexed as 
a successor to an executor and trus- 
tee, he did not take legal title to the 
fee, which vested in the supreme 
court, which would be empowered to 
appoint some person to execute the 
trust. Kelsey v. MacTigue, 157 N.Y.S. 
G0, Le LA DADivamsiite 


_[b] “Trust conferred upon a 
bishop or other ecclesiastical func- 
tionary, so far as concerns title and 
ownership of land, is, m itself, not 
different from a trust vested in any 
other natural person. The death of 
a bishop who simply holds land in 
trust, like that of any other individual 
who occupies the position of a trus- 
tee, vests the trust in the courts.” 
Dwengerv. Geary, 14 N.E. 903, 907, 
Des Ines to's 


56. National Savings & Trust Co. 
NOR ht 49 AppuDiC. -159)° 262 EB. 618, 


57. Hughes v. Cuming, 58 N.E. 794, 
165 N.Y. 91 [rearg den 59 N.E. 1123, 
165 N.Y. 646]. 


58. Ware v. Schintz, 60 N.E. 67, 
190 Ill. 189, 
[a] Temporary imprisonment of 


trustee in foreign county is not a 
“removal” within the meaning of the 
trust deed, as “removal” signifies a 
permanent absence or change of 
domicile and the original trustee re- 
tains title despite his temporary ab- 
sence. Ware vy. Schintz, 60 N.E. 67, 
190 Ill. 189. 


59. Grinbaum y. Superior Court in 
and for City and County of San Fran- 
cisco, 221 P. 635 192 Cal. 528. 


same title and section number. 


‘ 


ee 


§§ 506-508] 


authority may account only as trustee de son tort.®° 
There can, however, be no de facto trustee where 


there is no de jure trusteeship.°! 


[§ 507] I. Executors and Administrators as Trus- 


tees®°—1. Executors—a. Capacity 


functions of executor and trustee may be united 
in the same person,°* who may act in both capacities 
at the same time.** In other words, executors nomi- 
nated by the will and their successors legally ap- 
pointed may, as such executors, hold and administer 
testamentary trusts if the will so provides ex officio or 
virtute officii,°> and, where no one is named as trus- 
tee under the will and there is a trust created, the 


executor is the proper trustee.°® 


One designated as executor under will of benefici- 
ary of a trust is not disqualified from acting as trus- 
tee,®7 but should step aside where a conflict arises 
between his duties as executor of the estate of the 


60. Petition of Commonwealth- 
Atlantic Nat. Bank of Boston, 158 N. 
E. 780, 261 Mass. 217. See Snow v. 
Hazelwood, 179 F. 182, 102 C.C.A. 448 
[am in other respects and reh den 
181 F. 966, 104 C.C.A. 430] (holding 
that, where an agent made a fraudu- 
lent sale of his principal’s property 
and has a secret interest in the pur- 
chase, none of the purchasers, on the 
eancellation of the deed and direction 
of an accounting for the purchase of 
portions resold by them, are entitled 
to compensation for services rendered 
in making such resales, their account- 
ing being substantially, if not in 
terms, as trustee de son tort). 


[a] Wiustration.—A national bank 
as successor of a trust company, not 
being a fiduciary under the original 
appointment by probate, could ac- 
‘count only de son tort. Petition of 
Commonwealth-Atlantic Nat. Bank of 
Boston, 158 N.E. 780, 261 Mass. 217. 


Failure to give bond as not making 
one trustee de son tort see supra § 
425 text and note 4. 


61. Minck v. Walker, 88 A. 378, 81 
N.J.Eq. 112. 


[a] Persons acting as trustees un- 
der trust subsequently declared void 
as creating a perpetuity are not “de 
facto trustees,’”’ as they could not be 
“de facto trustees” without a de jure 
office or trust. Minck v.-Walker, 88 A. 
378, 81 N.J.Hq. 112. 


62. Compensation of 
‘trustees see infra § 838. 


Executors and administrators of 
deceased trustees see supra §§ 492-— 
505. 


Powers, duties, and liabilities of 
executor-trustees see infra § 528. 


63. Dingman v. Beal, 72 N.E. 72%, 
730, 213 Ill. 238; Matter of Roosevelt, 
5 Redf.Surr. (N.Y.) 601. 


“We see no good reason why the 
trustee could not act in the dual 
capacity of executor and trustee, 
holding the personalty as executor, 
and the real estate devised to the 
trustee, and the proceeds of the sale 
of same, in the capacity of trustee, 
the same as if two separate and dis- 
tinct persons had been appointed.” 
Dingman vy. Beal, supra. 


64. In re McDowell, 164 N.Y.S. 
1024, 178 App.Div. 243 [rev 163 N.Y.S. 
164, 97 Misc. 306]; Townsend v. Win- 
burn, 177 N.Y.S. 757, 107 Misc. 443. 


[a] Miustration. — Where there 
was no provision in the will suggest- 
ing a time when the duties of the 
executors, aS such, should cease and 


executor- 
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deceased beneficiary and his duties as trustee.®§ 
Executors also devisees may not act as trustees 


prior to distribution to them of the trust estate.®° 


LOW ACHE Lie 


New executors. 
by executors or thei survivors cannot be earried 
out by new executors.?° 


[§ 508] b. Dual Nature of Office. 
executor acts as trustee by virtue of express desig- 
nation as such in the will,*t or by reason of legal 
implication,*® his duties and powers in each ¢a- 
pacity are separate and distinct. 
mental distinction between the office of executor 


A personal trust to be carried out 


Whether an 


There is a funda- 


and that of trustee,7®' and it has been held that the 


their duties as trustees begin, the du- 
ties were coexistent, and it was error 
for the court in an accounting to deny 
the executors the benefits of discre- 
tionary powers as to investments 
which they had as trustees but not 
as executors; the executors having 
the power to enter upon the duties 
as trustees before final accounting as 
executors. In re McDowell, 164 N.Y. 
S. 1024, 178 App.Div. 243 [rev 163 N. 
Y.S. 164, 97 Misc. 306]. 


65. Tuckerman v. Currier, 129 P. 
210, 54 Colo. 25, Ann.Cas.1914C 599. 


66..In re McCray’s Estate, 268 P. 
647, 648, 204 Cal. 399. 


“When, by the terms of a will, a 
trust is imposed upon property for 
the purpose of paying over the income 
therefrom to designated beneficiaries, 
and no trustee is named in the will, 
the executor is the proper trustee to 
hold the property during the existence 
of the trust.” In re McCray’s Estate, 
supra. 


67. Wiegand ae Woerner, 134 S.W. 
596, 608, 155 Mo.App. 227. 


68. Wiegand v. Woerner, supra. 


“No one individual, no matter how 
pure his motives or how high his 
character or exalted his ability, -can 
be allowed to hold two positions, the 
respective duties of which are, or 
may become, antagonistic.” Wiegand 
v. Woerner, Supra. 


{a] Illustration.—Where one was 
trustee under a will of a fund, the 
income of which was to be paid to 
testator’s widow during her life, with 
remainder to testator’s children, and 
was also executor of the widow, it 
was his duty, when a controversy 
arose over apportionment of an an- 
nuity from the fund which was not 
payable at the widow’s death between 
the executor of the widow’s will and 
testator’s children, to step aside and 
have the adverse claimants determine 
the question, or, upon failing in their 
action, to bring the fund into court 
requiring the parties to interplead, 
and it was improper for him to use his 
position as trustee to enforce his ‘de- 
mand as executor as to the method 
of settling the dispute, but he should 
have surrendered either his office of 
executor or of trustee. Wiegand v. 
Woerner, 134 S.W. 596, 155 Mo.App. 
227 


69. Jones v. Broadbent, 123 P. 476, 
21 Idaho 555. 


“Where trust duties are imposed 
upon testamentary trustees, who are 
also devisees and legatees as well 


office of trustee is not merged into that of executor 
by the designation of the same person as both,‘* 
since the person designated acts in a dual capacity,*? 
although other authority holds that a trust duty 


as’ executors under the will, such 
executors cannot act as trustees un- 
til there has been a distribution to 
them of the trust estate.” Jones v. 
Broadbent, supra. 


70. Hibbard v. Lamb, Ambl. 309, 27 
Reprint 209. 


71. U.S.—Parsons v. Lyman, 18 F. 
Cas.No. 10,780) 5™%- Blateht.. 170,132 
Conn. 566. 


Conn.—Ryder yv. Lyon, 
85 Conn. 245. 


Idaho.—Jones v. Broadbent, 123 P. 
476, 21 Idaho 555. 


Tll—Mullanny v. Nangle, 72 N.E. 
SR berate, EM, A24 i. 


Pa.—Strite v. Wolf, 110 A. 753, 268 
Pa. 221. 


R.I.—Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320. 


Tex.—White v. White, (Civ.App.) 
15 S.W.(2d) 1090, 1093 [dism (Commun. 
App.) 25 S.W.(2d) 826]; Smith v. 
Allbright, (Civ.App.) 261 S.W. 461. 


72. Ryder v. Lyon, 82. As 573, 576; 
85 Conn. 245; Mullanny v. Nangle, 72 
N.E. 385, 212 Til. 247; Mercy Hospital 
v. Wright, 213 TIll.App. 634. 


[a] Fact that will calls upon 
“executor” to perform trust duties 
and refers to him as “executor” does © 
not change his status to that of 
executor, where he is clearly acting 
as trustee. Mercy Hospital v. Wright, 
213 Ill.App. 634. 


Trustee by legal implication see 
infra § 509. 

Ves Caruso evs, Carusove loa Aue Gade 
103 N.J.Eq. 487 [rev on other grounds 
148 A. 882, 106 N.J.Eq. 130]; In re 
Ripley, 167 N.Y.S. 162, 101 Misc. 465. 


74 Williams v. Hund, 258 S.W. 
708, 302 Mo. 451. 


75. State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


“A testator by his will naming the 
Same persons as executors and trus- 
tees may create in such persons a 
dual capacity, that of executors and 
that of trustees. An executor is a 
trustee in a certain sense, but primari- 
ly and principally he is trustee for 
the creditors and the legatees under 
the will. And where the same per- 
sons are appointed by the will as 
executors and trustees, and they have 
paid the debts of the testator, and 
the legatees under the will, the re- 
mainder of the estate vests in them 
as trustees.” State v. Beardsley, 
supra. 


82 A. 573, 


640 [65 C.J.] 


may be imposed upon an executor as a function of 
his office,7* that the mere fact of a devise or be- 
quest to one named in a trust does not create a dis- 
tinct office if the duties are in reality annexed by 
the will to those to be performed by the executor,** 
and that whether one should be considered as execu- 
tor with trust duties annexed, or as acting in the 
dual and distinct capacities of executor and trustee, 
will depend upon the intention of the testator as 
revealed in the whole will and eodicils thereto.7® 


[§ 509] c. Designation by Implication of Law. 
Where powers and duties conferred upon one named 
as executor do not pertain to that office, but do 
pertain to the office of trustee, and no other trus- 
tee is designated, the executor, by virtue of his ap- 
pointment as executor, becomes trustee by implica- 
tion of law,7® as where a will directs acts to be 
done which necessarily require the intervention of 
a trustee to hold the property,®® as where there is 
a bequest of income to one for life and then the 
principal to another,®! and it is immaterial that he 
is not expressly named as “trustee,”®? and in his 
capacity of trustee the executor may take the trust 
estate without direct bequest or devise thereof to a 


76. In re McKallip’s Estate, 139 A. 
839, 291 Pa. 304. 


77. In re McKallip’s Estate, supra. 
78. In re McKallip’s Estate, supra. 


[a] Particular will construed as 
showing intent that same _ persons 
should act as executors and trustees, 
and codicil naming other executors 
impliedly ‘substituted them as trus- 
tees. In re McKallip’s Estate, 139 A. 
839, 291 Pa. 304. - 


385, 10 Mills 250. 


80. Miller v. 
(Mass.) 114; 


Ie Pack: 


dan, 15 Mass. 
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to be so by the most explicit language. 
In re Fritsch, 142 N.Y.S. 555, 80 Misc. 


Congdon, 
Whiting v. Whiting, 4 
; Nash v. Cutler, 19 
Pick. (Mass.) 67; Dorr v. Wainwright, 
13 Pick. (Mass.) 328; Hall v. Cushing, 
(Mass.) 395; 
prietors Essex Merrimack Bridge, 2 
Pick. (Mass.) 243; 
W135 


Gray (Mass.)..2367 


Smithwick w Jor- 
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trustee.83 But where an exeeutor is to be held as 
acting in both capacities, it must plainly appear 
that such was the intention of the testator.°* In 
other words, if the executor is not expressly ap- 
pointed trustee by the will, the court may determine 
from the whole will whether or not he is to act 
as trustee,®® and if it appears from the will that 
the executor was to act, the court may judicially ap- 
point him trustee,°* although where there are no 
trust duties remaining to be performed appointment 
will be denied.*? 


If a trustee appointed by a will refuses to accept, 
it has been held that the executors of the will must 
execute the trust;*® and where it is expressly pro- 
vided by a will that on refusal or neglect of desig- 
nated trustees to act the executors shall act as trus- 
tees, on refusal of the designated trustee the exe- 
cution of the trust devolves upon the executors.*® 


Temporary trustee. Where duties of a trust char- 
acter are by the will imposed upon executors pend- 
ing transfer of property to permanent trustees, dur- 
ing such interim the executors will be regarded as 


beneficiary named and to transfer the 
property to a person appointed by the 
beneficiary, the appointment of an 
executor by the beneficiary does not 
authorize him to administer the trust 
property). 

[a] To constitute person named in 
will as executor a special trustee, 
separate and apart from his office of 
executor, it is not enough that the 
powers granted to him, or the duties 
imposed upon him with relation to a 


14 Gray 


Ellis v. Pro- 


Saunderson v. 


79. Colo.—Tuckerman v. Currier, 
Be P. 210, 54 Colo. 25, Ann.Cas.1914C 


Conn.—Ryder v. Lyon, 82 A. 573, 85 
Conn. 245; Angus v. Noble, 46 A. 278, 
73 Conn. 56. 


Ga.—Sanders v. 
812, 171 Ga. 702. 


Tll—Mullanny v. Nangle, 72 N.E. 
385, 212 Ill. 247. 


Me.—Clifford v. Stewart, 49 A. 52, 
ae Me. 38; Groton v. Ruggles, 17 Me. 
16 


Mass.—Bean vy. Com. TP NE. V84, 
186 Mass. 348; Carson v. Carson, 6 
Allen 397. 


N.H,—Campbell v. Clough, 
668, 71 N.H. 181. 


N.Y.—Tobias v. Ketchum, 32 N.Y. 
319; Jewett v. Schmidt, 82 N.Y.S. 49, 
83 App.Div. 276; Townsend v. Win- 
burns i717, NiY.sS. 75", 107, Misc; 443; 
Fraser v. Bowerman, 171 N.Y.S. 835, 
104 Misc. 260 [aff 174 N.Y.S. 903, 187 
App.Div. 926]; In re Fritsch, 142 N.Y. 
S. 555, 80 Misc. 385, 10 Mills 250. See 
Ward v. Ward, 11 N.E. 373, 105 N.Y. 
68 (where an executrix and executor 
were expressly appointed ‘‘trustees” 
by a codicil, and where the court also 
held them trustees by virtue of the 
duties imposed under the will). 


Hinton, 156 S.E. 


51 A. 


313 
R.I.—Pomroy v. Lewis, 14 R.I. 349. 


[a] Where duties imposed by will 
are active and render the possession 
of the estate reasonably necessary, 
the executors will be deemed trustees 
for the performance of their duties, 
to the same extent as though declared 


For later cases, developments and changes in the law see Annotations, same title and section number, 


N.C.—Goodrum v. Goodrum, 43 N.C. |. 


Stearns, 6 Mass. 37. 


81. Ill.—Milliken Nat. Bank of 
Decatur v. Wilson, 174 N.E. 857, 3458 
TG 65,070 Ab Reddy. Mullanny ive 
Nangle, 72 N.E. 385, 212 Il), 247. 


Mass.—Codman vy. Brigham, 72 N.E. 
1008, 187 Mass. 309, 105 Am.S.R. 394; 
White v. Massachusetts Inst. of Tech- 
nology, 50 N.E. 512, 171 Mass. 84; 
Towne v. Ammidown, 20 Pick. 535; 
Dorr v. Wainwright, 13 Pick. 328; 
Prescott v. Pitts, 9 Mass. 376. 


N.H.—Brewster v. Mack, 44 A. 811, 
ge BE 52; Wheeler v. Perry, 18 N. 


Ue eae Rather, v. Moore, 25 N.J.Eq. 


R.I—Teel vy. Hilton, 42 A. Lit, 21 
R.I. 227. 


Vt.—Clark v. Powell, 20 A. 597, 62 
Vt. 442. 


82. Ryder vy. Lyon, 82 A. 578, 85 
Conn, 245, 252. 


“Tt is immaterial whether the name 
‘trustee’ be given the executor; if 
the duties of a trustee are placed 
upon him, he may qualify as such 
after completing the setlement of the 
estate.” Ryder v. Lyon, supra. 


83. In re McCray’s Estate, 268 P. 
647, 204 Cal. 399; Estate of Reith, 77 
P. 942, 144 Cal. 314. 


84 Howard v. American Peace 
Soc., 49 Me. 288; In re Espenscheid’s 
Estate, 250 N.Y.S. 556, 140 Misc. 53; 
Gandolfo v. Walker, 15 Ohio St. 251; 
Clarke vy.) Powell, 20 “AS )597> (62mivit: 
442. See Galard v. Winans, 74 A. 626, 
111 Md. 434 (holding that, where prop- 
erty is conveyed to trustees with di- 
rections to use the interest and in- 


particular fund, be such as are un- 
usual in the course of ordinary ad- 
ministration; it must also appear that 
the intention was to withdraw the 
particular trust from the management 
and control of the executor as such, 
and to create a separate office for its 
management, and this must appear in 
the face of the presumption that every 
provision made in the will for the 
management of the estate, and every 
part thereof before it passes into the 
hands of the beneficiary, was intend- 
ed as a direction to the executor in 
his official character. Mathews Vv. 
Meek, 23 Ohio St. 272; Gandolfo v. 
Walker, 15 Ohio St. 251. 


85. In re McCray’s Estate, 268 P. 
647, 204 Cal. 399. 


86. In re McCray’s Estate, supra; 


Woods v. Gilson, 60 N.E. 4, 61 N.E. 
58, 178 Mass, 511. 


87. Cooper v. Mitchell Inv. Co., 66 
sae 1090, 188 Ga. 769, 29 L.R,A.N.S. 


[a]  Illustration.—Where, under a 
will, property was given for life to 
testator’s daughter, with a vested re- 
mainder to her one child in esse at 
testator’s death, subject to open and 
let in children of the daughter born 
after testator’s death, and the execu- 
tors had discharged their duties, paid 
the debts, assented to the legacy, and 
made a deed to the life tenant, sub- 
ject to the terms of the will, there 
Was no ground for appointing them as 
trustees for the children of testator’s 
daughter who held a legal estate. 
Cooper v. Mitchell Inv. Co., 66 S.E. 
1090, 183 Ga. 769, 29 L.R.A.N.S. 291. 


88. Ashe vy. Ashe, 9 S.C.Eq. 380. 
89. Dennison y. Lilley, 144 A. 523, 


crease thereof for the benefit of al 83 N.H. 422 


—_ 


a 


§§ 509-512] 


temporary trustees.®° 


Where there is doubt whether the executor is to 
act as such or as a trustee, it has been held that 
the duty or trust devolves upon the executor, or upon 
the trustee as executor, by virtue of his office as 
executor.°4 


[§ 510] d. Acceptance of Trust.°?) Where by a 
will certain trusts are vested in the executors as 
such, an executor by accepting the office and qualify- 
ing accepts the trusts so conferred,®® and it has been 
held that probate of a will bequeathing personalty 
to executors as trustees may show an acceptance 
of the trust.°* But where the trusts conferred are 
independent of the office of executor, qualification 
of the appointee as executor is not an acceptance of 
the trust.°® 


[§ 511] e. Change of Status.°® While a person 
may oceupy the dual status of executor and trus- 
tee,®? where it becomes important to ascertain wheth- 
er he was acting in the one or the other capacity, 
it will ordinarily be held that an executor does not 


TRUSTS 
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change his status to that of a trustee until com- 
pletion of administration as executor,?* or until le- 
gal ascertainment and separation of the trust funds 
from the general funds of the estate,®® although after 
lapse of a reasonable time for settlement of an es- 
tate as executor the executor may be regarded as a 
trustee.1 Where no bond is required, an executor 
may change his status to that of trustee by any con- 
duct unequivocally indicating an intention to hold 
as trustee,? or by any authoritative and notorious 
act showing change of capacity,’ and no formal 
transfer of funds is required;* but where a bond 
is required of the trustee the executor may not 
change his status to that of trustee until he has 
provided bond in the latter capacity.® 


[§ 512] f. Qualification and Formal: Appoint- 
ment. An executor may properly delay to qualify 
as a trustee until his accounts as executor are final- 
ly settled. ‘Where the executor has become trustee 
by implication of law,’ there is no oceasion for ap- 
pointment of a trustee.® 


Necessity of qualification as executor. The fact 


90. Barry’s Appeal, 103 Pa. 130. 


[a] Where- will directs executors 
to convert real estate into personalty 
and to turn over proceeds to trustees 
to pay annuities, and in the meantime 
themselves to pay the annuities, the 
executors are trustees until they have 
converted enough to turn over the 
necessary funds to the permanent 
trustees. Barry’s Appeal, 103 Pa. 130. 


91. In re Crawford, 21 Ohio Cir.Ct. 
554, 11 Ohio Cir.Dec. 605. 


§ 92. Acceptance generally see supra 
76. r 

93. Baldwin v. Porter, 12 Conn. 
473; Coudon v. Updegraff, 83 A. 145, 


117 Md. 71; Sangston v. Hack, 52 Md. 
173; Hanson v. Worthington, 12 Md. 
ALS: Earle -y. Earle, 93. N.Y. 104; 
Rowe v. Rowe, 92 N.Y.S. 491, 103 App. 
Div. 100; Green v. Green, 4 Redf.Surr. 
GNYG) 857: 


[a] Taking out letters testa- 
mentary following probate of the will 
is sufficient to show the executor’s 
acceptance of a testamentary trust. 
Hanson vy. Worthington, 12 Md. 418. 


94 Baldwin v. Porter, 12 Conn. 
473; White v. White, (Tex.Civ.App.) 


15 S.W.(2d) 1090, 1093 [dism (Commn. 
App.) 25 S.W.(2d) 826]; Mucklow v. 
Fuller, Jac. 198, 4 Eng.Ch. 198, 37 Re- 
print 824. 


“The probate of the will validates 
the trust, and the trustees accept the 
trust merely by assenting to the will.” 
White v. White, supra. 


95. Sells v. Delgado, 70 N.E. 1036, 
186 Mass. 25; In re Ripley, 167 N.Y.S. 
162, 101 Misc. 465; Anderson v. Earle, 
9 S.C. 460. 

[a] Acceptance of 


does not necessarily imply an ac- 
ceptance of the trusteeship conferred 


by the will. In re Ripley, 167 N.Y.S. 
162, 101 Misc. 465. 
[b] Parol proof. — Refusal of 


executor to accept trusteeship of tes- 
tamentary trust may be proved by 
parol. In re Ripley, 167 N.Y.S. 162, 
101 Misc. 465. 


[e] Formal acceptance.—A trustee 
appointed in a will need not formally 
accept duties of his office, but if he 
acts in performance of the trust, he 
will be held to have accepted. Pepper 


[65 C. J.—41] 


executorship 


EoMialing: (Tex.Civ.App.) 195 S.W. 
96. Accounting as executor or 


trustee see Executors and Adminis- 
trators § 2319. 


97. See supra § 507. 


98. First Trust & Savings Bank v. 
Henderson, 136 So. 370, 101 Fla. 1437; 
Jones v. Broadbent, 123 P. 476, 21 
Idaho 555. 


“The trustees, as such, would have 
no authority to meddle or interfere 
with the due administration of said 
estate until such administration had 
been completed or distribution made.” 
Jones v. Broadbent, supra. 


“When the same person has been 
appointed by will to perform some 
dual duty, such as executor and trus- 
tee, in respect to the property of an 
estate, no service is demanded of him, 
as trustee, until he has performed his 


executorial obligations.” Jones v. 
Broadbent, supra. 
In re Beckley’s Estate, 31 


99. 

Hawaii 163; Cluff v. Day, 26 N.E. 
306, 124 N.Y. 195; In re Hood, 98 N.Y. 
363-1 NUY.Civ.Proc, 257; Johnson -v. 
Lawrence, 95 N.Y. 154; Matter of 
Underhill, 54 N.Y.S. 967, 35 App.Div. 
434; Matter of Williams, 57 N.Y.S. 
943, 26 Misc. 6386. See In re McDowell, 
163 N.Y.S. 164, 97 Mise. 306 [rev on 
other grounds 164 N.Y.S. 1024, 178 
App.Div. 243] (where executors were 
also appointed trustees of a trust 
created by the will, the trust fund 
cannot be received by one of the 
trustees from himself as executor, but 
all of the trustees must join in order 
to make their action legal). 


1. Moberley’s Guardian v. 
Sterling Nat. Bank, 219 S.W. 
187 Ky. 403. 


[a] Illustration.—Where an execu- 
tor, appointed executor and trustee 
under the will, is directed to hold a 
fund and pay over the annual inter- 
est, he will be held to hold the money 
as trustee, and not as executor, after 
the lapse of a reasonable time for set- 
tlement of the estate as executor. 
Moberley’s Guardian v. Mt. Sterling 
Nat. Bank, 219 S.W. 423, 187 Ky. 408. 


2. Goodsell vy. McElroy Bros. Co., 
85 A. 509, 86 Conn. 402. 


[a] Dealing with funds as trustee 


Mt. 
423 


' before allowance of final account as 


executor is sufficient, where no bond 
is required in either capacity, to show 
a change of character from that of 
executor to that of trustee. Goodsell 
v. McElroy Bros. Co., 85 A. 509, 86 
Conn. 402. 


3. Massachusetts Institute of 
Technology v. Attorney General, 126 
N.E. 521, 285 Mass. 288; Newcomb v. 
Williams, 9 Mete. (Mass.) 525. 


[a] Filing account as trustee.—A 
change in the capacity in which prop- 
erty is held from that of executor to 
trustee may result where executors 
and trustees, duly appointed by the 
probate court under a will exempting 
them as executors and as trustees 
from giving sureties on their official 
bond, have claimed a credit on their 
executorship account filed in the pro- 
bate court for a sum held by them as 
trustees, and have also filed an inven- 
tory or account charging themselves 
with a like amount as trustees. Mas- 
sachusetts Institute of Technology v. 
Attorney General, 126 N.E. 521, 235 
Mass. 288. 


[b] Election to act not shown.— 
Mooers v. Greene, 174 N.E. 340, 274 
Mass. 243. 


Possession as executor or trustee 
oe Executors and Administrators § 
(VU, 

4 Goodsell v. McElroy Bros. Co., 
85 A. 509, 86 Conn. 402. 


5. Newcomb v. Williams, 9 Mete. 
(Mass.) 525; Scammon vy. Pearson, 107 
ARGOS MOS INe Easel. 


[a] MNlustration.—Until a trustee 
under a will has qualified by giving 
the bond required by Pub. St. (1901) 
ec 198 § 1, it is the duty of the execu- 
tor to hold the estate in that capacity, 
and where the executor and the trus- 
tee are the same person, he continues 
to hold the property as an executor. 
Scammon v. Pearson, 107 A. 605, 79 
NEL A218 


ae generally see supra §§ 413-— 


6. Everett v. Monk, 177_N.B. 797, 
277 Mass. 65, 76 A.L.R. 13882; Kirwin 
v. Atty. Gen., (Mass.) 175 N.B. 164. 


7. See supra § 509. 


8. Brewster v. Mack, 44 A. 
N.H. 52. ee 


642 [65 C.J.] 
that one named as executor and trustee fails to 
qualify as exeeutor will not necessarily preclude his 
acting as trustec,® unless the trust is annexed to the 
executorship by the terms of the will.?® 


Where property is given to two executors in trust 
and only one qualifies as executor, he becomes sole 
trustee.1t 


[§ 513] g. Renunciation, Resignation, and Dis- 
charge. When a trust is annexed to the office of 
executor, the renunciation or resignation of the lat- 
ter office carries a relinquishment of the former,'? 
and if one of the executors, after qualification as 
executor, wishes to be relieved from the trust, it 
must be by proceedings in court for that purpose ;** 
but where the trusteeship is independent of the 
executorship, declining to act as executor does not 
operate as a renunciation of the trust.t* One office 
may be accepted and the other declined,*® or the du- 
ties of one may remain to be performed after the 
other has been fully executed.1° Where the same 
person is designated executor under a will annex- 
ing the trust to the exeeutorship, a letter of renuncia- 
tion as executor and trustee is effective as a renuncia- 
tion of the trusteeship although addressed to a pub- 
lie officer concerned only with executorships and not 


TRUSTS 


S. 258, 116 App.Div. 763 [aff 84 N.E. 


oe | 1 
: ii 


[§§ 512-514 


with trusteeships,!7 and since the trusteeship may 
not, under such a will, be accepted without the 
executorship, after permitting another designated 
executor-trustee to qualify as sole executor, the re- 
nunciation of the trusteeship may not be with- 
drawn.!8 ~An executor-trustee may resign under 
statutes relating to testamentary trustees.1® 


Discharge of executor does not terminate the right 
to execute a personal trust not attached to the office 
of executor.?° ; 


Failure to give bond.21 Where one is designated 
both executor and trustee, his failure to furnish 
bond in the latter capacity amounts to a disclaimer 
of the trust,?? and the fact that such an executor 
proceeds to act as trustee does not change his legal 
status to that of trustee.?? 


[§ 514] h. Revocation and Removal. Where the 
trusts conferred are independent of the office of 
executor,?* as where one is expressly named as 
executor and as trustee,?° revocation of his appoint- 
ment as executor will not terminate his appointment 
as trustee; and, similarly, one may be removed from 
the office of trustee, and still continue to discharge 
his duties as executor,?*® although where it appears 


589, 303 Pa. 279. 


[a] In Maryland, under Code Pub. 
Gen. L. (1904) art 93 § 10, providing 
that whenever, under the provision of 
a will, it shall be necessary for an 
executor to retain in his hands the 
personal estate or any part thereof 
after all just claims are discharged, 
any court of equity shall have power 
or. the application of a party interest- 
ed to give directions thereto, and mak- 
ing it the duty of such executor or 
administrator to apply to said court 
or the orphans’ court, where a court 
of equity takes jurisdiction under the 
statute at the application of an in- 
terested party, it is not necessary to 
appoint the executors trustees in-or- 
der to administer the estate where the 
will directs that the residue should 
be held by the executors and invested 
in interest-bearing securities as the 
executors may deem best. Smith v. 
Michael, 77 A. 282, 113 Md. 10. 


Sine rer Ripley, 167 Nay.S: 162; 
101 Misc. 465. Compare Wilson v. 
Snow. oo App. DC... 562% Patti 33° S:ct. 
ASienowo. Wasy walt, LOU, ebaid --' 8 07a 
(where the court said that it would 
seem that, when probate of a will 
of real estate is not authorized by law, 
trustees of land appointed by a will 
cannot be required to qualify by the 
probate court, although, if also execu- 
tors, they would have to qualify as 
such with regard to the personal es- 
tate, and that their mere acceptance 
of the trust of land was. sufficient 
rt prior qualification as execu- 
ors). 


[a] Tlustration.—An alien, resi- 
dent in London, England, named in a 
New York will as executor and testa- 
mentary trustee, was entitled to serve 
as testamentary trustee, although he 
did not, after probate, qualify as 
executor. In re Ripley, 167 N.Y.S. 
162, 101 Mise. 465. 


10. In re Sadler’s Estate, 154 A. 
589, 303 Pa. 279. 


Il. Mullanny v. Nangle, 72 N.W. 
385, 212 Ill. 247 [rev 113 Tll.App. 457]: 


Spengler v. Kuhn, 72)N:B, 214, 21 
Till. 186. : 
12. Cushman vy. Cushman, 102 N.Y. 


For later cases, developments and changes in the law see Annotations, 


2) VOTING Y ceed ei tual eelecemans. 
Col we Wioods, 4 Ney. Sa aide) vor Eh uni 


640 [aff 24 N.B. 602, 121 °N.Y. 302]- 
18.. Todd’s Estate; 1. ' Chest.Co. 
(Pa.) 446. 


[a] Where will directs that cer- 
tain bequests shall be held in trust 
by all executors, and where all qual- 
ify as executors, one of them may 
not later be relieved of his trust du- 
ties without proceedings in court for 
such purpose. Todd’s Hstate, 1 Chest. 


COME Pas) a 446: 
14. Mass.—Tainter v. Clark, 13 
Metc. 220. 


Mo.— Williams v. Hund, 258 S.W. 
703, 302 Mo. 451. 


N.Y.—Dunning v. Ocean Nat. Bank, 
61 N.Y. 497, 19 Am.R. 293; Williams 
v. Conrad, 30 Barb. 524; In re Ripley, 
167 N.Y.S. 162, 101 Misc. 465; Jud- 
son v. Gibbons, 5 Wend. 224; Green 
v. Green, 4 Redf.Surr. 357. 


Pa.—Moody v. Fulmer, 3 Grant 17. 
R.I.—Pomroy v. Lewis, 14 R.I, 349. 


Tenn.—Garner iv. Dowling, 11 
Heisk. 48. 


[a] “it is well understood that a 
declination of an executorship is not 
a declination of a trusteeship con- 
ferred by the will.” In re Ripley, 167 


N.Y.S. 162, 101 Mise. 465. 
[b] Disclaimer not shown.—An 
executor and testamentary trustee 


waiving the administration with the 
distinct agreement that he should act 
as trustee under appointment of the 
court did not unequivocally disclaim 
the trust, and there being no vacancy, 
his appointment by the court was a 
nullity. Williams vy. Hund, 258 S.W. 
703, 302 Mo. 451. 


15. West v. Bailey, 94 S.W. 273, 
a0 Mo. 517; Ashe y. Ashe, 9 S.C.Hq. 
oO . 


16, _ Preston v. Grimes, 14 Ky.L. 
810; Hanson vy. Worthington, 12 Ma. 
418; West v. Bailey, 94 S.W. 273, 196 
Mo. 517. j 


17. In re Sadler’s Estate, 154 A, 


18. In re Sadler’s Estate, supra. 


19. In re Kronson’s Will, 249 N.Y. 
S. 781, 140 Misc. 102. 


[a] Tllustration.—An executor 
whose trust duties overlap his execu- 
torial functions is nevertheless a true 
trustee under a genuine trust so that 
he may resign and a successor trus- 
tee be appointed in his place under 
code provisions authorizing the sur- 
rogate to appoint a successor of a 
sole testamentary trustee. In re 
Kronson’s Will, 249 N.Y.S. 781, 140 
Misc. 102. 


20. Davis v. Lambert, 82 So. 529, 
203 Ala. 279. 


21. As disclaimer of trust gener- 
ally see supra § 77. 


Effect of failure to give bond -gen- — 
erally see supra § 425. 


22. Deering v. Adams, 37 Me. 264; 
Williams v. Cushing, 34 Me. 370; Gro- 
ton v. Ruggles, 17 Me. 137; Gibney v. 
Allen, 120 N.W. 811, 156 Mich. 301. 


23. Gibney v. Allen, supra. 


[a] Illustration.—Where an _  ex- 
ecutor rendered his final account and 
was discharged, but failed to file a 
bond on his appointment as _ testa- 
mentary trustee, as required by Pub. 
Acts (1899) p 395 No. 253, he cannot 
claim that the acts performed by him 
as trustee were lawful, because the 
same class of acts were authorized by 
the will to be performed by him as 
executor before his appointment as 
trustee, and he lacked the legal sta- 
tus of trustee. Gibney v. Allen, 120 
N.W. 811, 156 Mich. 301. 


24 Mullanny v. 
385, 212 Till. 247. 


25. Tuckerman v. Currier, 129 P. 
210, 54 Colo. 25, Ann.Cas.1914C 599. 


26. Quackenboss vy. Southwick, 41 
N.Y. 117; Widmayer v. Widmayer, 27 
N.Y.S. 773, 76 Hun 251; Deraismes v. 
Dunham, 22 Hun (N.Y.) 86; Matter of 
Roosevelt, 5 Redf.Surr. (N.Y.) 601; 
In re Stamford, [1896] 1 Ch. 288. 


Se 


Nangle, 72 N.E. 


same title and section number. 


§§ 514-516] 


that, despite the double designation as executor and 
trustee, the trusteeship was annexed to the executor- 
ship, revocation of the executorship terminates the 
trusteeship,*7 ‘and revocation of the appointment 
of an executor revokes his implied power to act as 


trustee.?§ 


[§ 515] 2. Administrators with the Will Annexed 
An administrator with the will an- 
nexed may act as trustee of a testamentary trust.?® 
The general rule is that an administrator with the 
will annexed takes the power of the executor named 
where the power or trust appears to be annexed to 
the office,*° but not otherwise,*? and that, where the 
trust is not annexed to the office of executor, an ad- 
ministrator ¢. t. a. may act as trustee only by virtue 
of formal appointment by the court.®? 
thorities hold that an administrator with the will an- 
nexed becomes a trustee for any trusts declared in 


—a. In General. 


27. In re McKallip’s Estate, 139 


A. 839, 291 Pa. 304. 


fa] Zllustration.—Although desig- 
nated by the original will as both ex- 
ecutor and trustee, the revocation by 
codicil of one’s power to act as execu- 
tor will revoke the power to act as 


.trustee where the will shows that the 


trusteeship was annexed to the execu- 
torship. In re McKallip’s Estate, 139 
A. 839, 291 Pa. 304. 


28. Tuckerman v. Currier, 129 P. 
210, 54 Colo. 25, Ann.Cas.1914C 599; 
Shey’s Appeal, 46 A. 832, 73 Conn. 122; 
Mulianny v. Nangle, 72 N.E. 385, 212 
Tll. 247 [rev 113 [ll.App. 457]. 


29. Matter of Post, 64 N.Y.S. 369, 
30 Misc. 551, 1 Mills 479. 


[a] Duties not inconsistent.—The 
duties incident to the administration 
of a bequest as a trust fund are not 
inconsistent with the office of admin- 
istrator, so as to render his appoint- 
ment as trustee by the supreme court 
necessary, before he can recover such 
fund from the administrator of an- 
other estate. Matter of Post, 64 N.Y. 
S. 369, 30 Misc. 551, 1 Mills 479. 


30. U.S.—Brigham v. Peter Bent 
Brigham Hospital, 134 F. 513, 67 C. 
CU AAI3 93 fat 126.5. 7961. 


BES ee Lelio a v. Stewart, 49 A. 52, 
95 Me. 38. 


Mass.—Putnam v. Emerson, 7 Metc. 
330. 


N.Y.—Bain v. Matteson, 54 N.Y. 
663; In re Bartholomew’s Will, 143 
N.Y.S. 695, 82 Misc. 1, 11 Mills 7; 
De Peyster Vv. Clendining, 8 Paige 295 
[aff 26 Wend. 21]. 


Ohio.—Mathews v. Meek, 23 Ohio 
St. 272. See Peoples Sav. Fane Ca.. v. 
Gardner, 18 Ohio Cir.Ct.N.S 204 
(holding that, where a will failed to 
appoint a trustee, under statute the 
proper course was for the probate 
court to appoint a trustee eo nomine 
to execute the trust, and not merely 
an administrator de bonis non, but 
that, in the absence of application in 
the probate court for appointment of 
a trustee eo nomine, the appointment 
actually made of an administrator 
would include administration of the 
trust specially created by the will). 


Pa.—In re Sheets, 64 A. 413, 215 Pa. 
164; Olwine’s Appeal, 4 Watts & S. 
492; Com. v. Barnitz, 9 Watts 252. 


S.D.—Gordon v. Krovig, 227 N.W. 
568, 56 S.D. 134. 


“The trust being annexed to the 
office of executrix, and there being 
no personal confidence expressed in 
the discretion of the person named as 


TRUSTS 


Geb.) Bo 


Administrator 


and this is true 


Other au- 
by a succeeding 


executrix, and the executrix and wife 
having died, the trust may be exe- 
cuted by the administrator with the 
will annexed.” In re Bartholomew’s 
Will, 143 N.Y.S. 695, 699, 82 Misc. 1, 
11 Mills 7. 


[a] Where administrator with will 
annexed was to hold money in trust 
during certain period, he was trustee 
of the funds bequeathed. Gordon v. 
Krovig, 227 N.W. 568, 56 S.D. 134. 


31. In re Quimby’s Hstate, 92 A. 56, 
84 N.J.Eq. 1; In re Sheaffer’s Hstate, 
79 AS 651,.5230 Pan 426. -Miller’s Est., 
25 Pa.Dist. 1064; Hart’s HEst., 12 Pa. 
Dist. 47, 82 Pa.Co. 126. 


[a] Does not succeed to trustee- 
ship.—Since the duties of an. execu- 
tor and of a trustee under a will are 
distinct, a substituted administrator 
c. t. a. does not succeed to the trust 
powers of one designated in the will 
as both executor and trustee. In re 
Quimby’s Estate, 92 A. 56, 84 N.J. 
dq. 1: 

[b] Tacks power to act.—An ad- 
ministrator de bonis non c. t. a. has 
no power to execute a trust reposed 
in executors under a will, not con- 
nected with the office of executor, but 
reposed in them as trustees. In re 
eT gemaaihg Estate, 79 A. 651, 230 Pa. 


32. In re Quimby’s Estate, 92 A. 
56, 84 N.J.Hq. 1. 


33. State ex rel. Clark v. Peebles, 
26 (Su: 692/45 420" NiGe (31 >-Creech -v. 
Grainger, 10 S.E. 1032, 106 N.C. 213; 
Jones v. Jones, 17 N.C. 387. 


34. Creech vy. Grainger, 
1032, 106°N.C. 213. 


Trusts of personal confidence see 
infra is 516. 


10 S.E. 


n v. Fogler, 55 N.E. 
ue 76 coe 77 Ill.App. 365]. 


Constructive trusts see supra §§ 
215-238. 


36. U.S:—Hayes v. Pratt, 13 S.Ct. 
503, 247 UNS. 5570, 3% Lewd. 279. 


192, 182 


Iowa.—Freeman v. Brown, 41 S.E. 
885, 115 lowa 23. 
Ky.—Warfield v. Brand, 13 Bush 


ite 
Me.—Knight v. Loomis, 30 Me. 204. 


Mass.—Greenough vy. Welles, 10 
Cushy Siile 


N.J.—Brush v. Young, 28 N.J.Law 
237; Stoutenburgh v. Moore, 37 N.J. 
Eq. 63 [aff 38 N.J.Eq. 281]; Lanning 
v. Trenton Sisters of St. Francis, 35 
N.J.Eq. 392. 


N.Y.—Mott vy. Ackerman, 92 N.Y. 
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the will which can pass and be transferred to any 
one, as much as if he had been named executor,** 
although trusts becoming extinct with the death of 
a designated trustee cannot vest in an administrator 


executing trust without authority 


has been held a constructive trustee.25 


[§ 516] b. Trusts of Personal Confidence. 
the trust is a personal confidence reposed by the 
testator in the persons named, it would in no event 
pass to an administrator with the will annexed;*° 


Where 


notwithstanding it 1s provided by 


statute that the powers, duties, and liabilities of 
executors shall be extended to administrators with 
the will annexed,*’ although a change in circum- 
stances may convert what was originally a personal 
trust into a ministerial duty, which may be performed 


administrator,’* as where nothing 


539; Dunning v. Ocean Nat. Bank, 61 
N.Y. 497, 19 Am.R. 293 [aff 6, Lans. 
296]; Bain v. Matteson, 54 N.Y. 663; 
Kortright v. Storminger, 1 N.Y.S. 880, 
49 Hun 249; Bonilla v. Mestre, 34 
Hun 551; Jewett v. Schmidt, 80 N.Y? 
S. 352, 39 Misc. 502 [mod 82 N.Y.S. 49, 
83 App.Div. 276]; In re Snyder’s Will, 
136 N.Y.S. 670; De Peyster v. Clen- 
dining, 8 Paige 295 [aff 26 Wend. 21]. 


N.C.—Creech v.‘Grainger, 10 S.E. 
1032, 106 N.C. 213. 


Pa.—Maus v. Maus, 80 Pa. 194; 
Ross v. Barclay, 18 Pa. 179, 55 Am.D. 
616; Ebert’s Appeal, 9 Watts 300; 
Cole’s Hstate, 1 Lehigh Val.L.R. 221; 
In re Finch, 26 Pittsb.Leg.J.N.S. 142. 


Exercise of discretionary powes 
generally see Executors and Admin- 
istrators § 2778. 


37. Warfield v. Brand, 13 Bush 
(Ky.) 77; Cole’s Estate, 1 Lehigh Val. 
LR. (Pa.) 221; Harrison v. Hender- 
son, 7 Heisk. (Tenn. ) O15. 


[a] YFllustration.—By such a stat- 
ute, the administrator with the will 
annexed succeeds to all the powers 
conferred in the will on the executor 
in his character of personal repre- 
sentative, but does not succeed to, 
and have devolved on him, personal 
trusts that were not given simply in 
the character of executor, but in that 
of trustee. Harrison v. Henderson, 7 
Heisk. (Tenn.) 315. 


[b] In New Jersey Nixon Dig. § 
20 gives to administrators with the 
will annexed the same power and au- 
thority given to or vested in the ex- 
ecutors named in the will, unless 
where otherwise expressly provided 
in the same. The true construction 
of this section is said to be, that 
where extraordinary powers, not nec- 
essarily pertaining to the office..of 
executor, are given to the executors 
named in the will, these, as well as 
the necessary powers of an executor, 
shall vest in the administrator cum 
testamento annexo, unless the testa- 
tor has otherwise directed as to these 
powers; that if he has appointed 
someone to succeed to them, he shall 
take them, and not the administrator 
cum testamento annexo. Brush v. 
Young, 28 N.J.Law 387. 


38. Matter of Post, 64 N.Y.S. 369, 
30 Misc. 551, 1 Mills 479; Mathews v. 
Meek, 23 Ohio St. 272 (where a trus- 
tee to erect a masonic hall had paid 
over the fund to a constructor and 
taken a bond for the performance of 
the contract. In this case the admin- 
istrator de bonis non was authorized 
to sue on the bona). 
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remains to be done but to collect and pay over a 


furid.?? 
[§ 517] ce. Change of Status. 


Where it becomes 
material to determine whether an administrator 1s 


TRUSTS 


[§§ 516-518 


been held that the administrator ¢. t. a. dces not 


change his status to that of an active trustee until 


eral estate.*° 


acting as such, or in his capacity of trustee, it has 


the setting aside of the trust estate from the gen- 


VIII. EXECUTION OF TRUST AND MANAGEMENT OF PROPERTY 


[§ 518] A. Powers, Duties, 


Trustee in General*41—1. Rights and Powers. 
rights and powers of a trustee*? properly qualified*® 
and appointed*? depend on the nature of the trust,*® 
its validity and enforceability,*® the terms of the 
trust instrument,** and the purpose and object for 


39. Matter of Post, 64 N.Y.S. 369, 
30 Misc. (N.Y.) 551, 1 Mills 479. 


40. In re Adams, 78 A. 524, 32 R.I. 
41. 


fa] Illustration.—Where testatrix 
devised her real property to her ex- 
ecutor, with directions to sell the 
same and divide the proceeds, togeth- 
er with her personal property, into 
three equal parts, and pay the same 
to three specified beneficiaries on 
their arriving at twenty-five years of 
age, and that he should hold in trust 
the share of any of the three who had 
not become twenty-five, with power of 
investment and reinvestment until 
they arrived at such age, and then to 
pay over, the duties of an adminis- 
trator with the will annexed to hold 
any part of the fund in trust for a 
beneficiary who had not attained the 
required age did not arise until after 
sale of the real estate, and the ad- 
ministrator had set aside and trans- 
ferred to himself as trustee the share 
to which such beneficiary was enti- 
tied. In’re Adams, 78 A. 524,°32 R.I. 
41. 


41. Cross references: 

Authority of: 

Cotrustees see infra § 531. 
Successive trustees see infra § 536. 

Estoppel of trustee with respect to 
trust and trust title see supra § 276. 

Impairment of vested rights of trus- 
tee by Subsequent legislation see 
Constitutional Law § 512. 

Rights and authority of husband who 
is trustee for wife’s separate es- 
tate see Husband and Wife, § 515. 

Right to: 

Resign see supra § 433. 
Vote stock held in trust see Corpo- 
rations § 1396. 


42. Who may be trustee see supra 
§§ 326-338. 


43. Bond see supra §§ 413-432. 
Qualification see supra §§ 411, 412 


44. Appointment of new trustees 
seé supra §§ 376-382. 


Designation of trustee by creator 
of trust see supra §§ 340-349. 


45. U.S. v. Chemical Foundation, 
294 F. 300 [aff 5 F.(2d) 191, and mod 
Ai CCI Nils PHO Iisa dks Val iiDal, leila 


Nature of trust see supra § 7. 


46. Reynolds y. Reynolds, 121 N.E. 
61, 224 N.Y. 429; Holland vy. Alcock, 
16 N.E. 305, 108 N.Y. 312, 2 Am.S.R. 
420. 

[a] Bhus the existence of a valid 
trust, capable of enforcement, is es- 
sential to enable one claiming to hold 
as trustee to withhold the property 


and Liabilities of 


The 


from the legal representatives of the 
alleged donor. Reynolds v. Reynolds, 
121 N.E.-61, 224 N.Y. 429; Holland 
vy. Alcock, 16 N.E. 305, 108° N.Y. 312) 
2 Am.S.R. 420. 


47. U.S.—U. S. v. Chemical Foun- 
dation, 294 F. 300 [aff.5 F.(2d) 191, 
and mod on other grounds 47 §.Ct. 1, 
YP Oisy al al bra Oiely aside 


Ariz.—In re Schuster’s Dstate, 281 
SiS, OO ALIZA RAO. 


Ark.—Morris v. Boyd, 162 S.W. 69, 
110 Ark. 468, Ann.Cas.1916A 1004 
[quot Cyc]. 

Cal.—Ainsa v. Mercantile Trust Co. 
of San Francisco, 163 P. 898, 174 Cal. 
504; Floyd v. Davis, 33 P. 746, 98 
Cal. 591; Floyd v. Rankin, 24 P. 936, 
86 Cal. 159. 


Ky.—Mitchell v. Carrollton Nat. 
Bank, 97 S.W. 45, 29 Ky.L. 1228. 


Mo.—Loud y. St. Louis Union Trust 
Co,, 281) SW. 744, 313 -Mo! 5525) Bal- 
dridge v. Walton, 1 Mo. 520. 

Neb.—German Nat. Bank v. Has- 
tings First Nat. Bank, 80 N.W. 48, 59 
Neb. 7. 

N.J.—New Jersey Nat. Bank & 
Trust Co. v. Lincoln Mortgage & Title 
Guaranty (Co., 148 A. ‘73, 105 Nabe. 


18% 


557; Hattie v. Gehin, 76 A. 4, 76 N. 
J.Eq. 340; Browning vy. Stiles, (Ch.) 
65 A. 457. 


N.Y.—Colorado, ete., R. Co. v. Blair, 
108 N.H. 840, 214 N.Y. 497, Ann.Cas. 
1916D 1177; Bunn v. Vaughan, 1 Abb. 
Dec. 2538, 3 Keyes 345, 1 Transcr.A. 
348, 5 Abb.Pr.N.S. 269; In re Colum- 
bia. Trust) Co, 163'NJYiS. 526, 97 Misc. 
566; Elger v. Boyle, 126 N.Y.S. 946, 
69 Misc. 273; Matter of Riley, 24 N.Y. 
S. 309, 4 Mise. 338, 1 Pow.Surr. 439. 


Ohio.—Jones v. Creamer, 32 Ohio 
Cir: Ct 223. 


3 wages re Markle, 38 A. 612, 182 Pa. 
Bets 


Tenn.—Carter v. 
Humphr, 333 


Tex.—Haldeman vy, Openheimer, 126 


Roliand, ital 


Sow, 566, 085 ex 275s) TWisdom oy. 
Wilson, 227 “Siw. 1128) 59 “Dex.Giv. 
App. 593; Kennedy v. Pearson, (Civ. 


App.) 109 S.W. 280. 


W.Va.—Atkinson v. Beckett, 12 S.B. 
717, 84 W.Va. 584. 


[a] Derivation of power.—(1) 
While it has been held that the power 
to act as trustee does not come from 
the court, but is found in the instru- 
ment creating the trust (Reeder vy. 
Reeder, 168 N.W. 122, 184 Iowa 1), 
(2) it has also been held that the 
power of a trustee appointed by the 
court is derived from the trust in- 
strument and from the decree ap- 
pointing him (see infra § 536). 


which the trust was created.*8 
the legislature cannot enlarge the powers of, trus- 
tees under a trust instrument,*® and when the powers 
of a trustee are defined and limited by the clear 
and express language of the trust instrument, he is 
bound thereby®® unless such provisions are illegal,°? 


It has been held that 


[b] Naked power.—The power to 
direct the payment of any part of a 
fund has been held a naked power 
which must be. executed in the man- 
ner prescribed. Union Trust Co. v. 
Sheldon, 80 A. 758, 84 Conn. 494. 


[ec] Power not absolute.—The 
power of a trustee is not absolute if 
reasonable possibilities may prevent 
its exercise. In re Perkins’ Hst., 157 
N.BE. 750,'245 N.Y. 478. 


[d] Trust agreement construed 
and held to give trustee power to ex- 
change property for other properties 
and cash. Warner Hardware Co. v. 
Shimon, (Minn.) 242 N.W. 718. 


[fe] Words “hold, manage and 
care for’ in will have been held to 
mean that trustees are to hold legal 
title and administer property with 
powers and limitations ordinarily per- 
taining to trustees. Russell v. Rus- 
sell, 145 A."6483'9 109) (Conn, 1877868 
ATU A78i8% 


{[f{] Power in trust inoperative.— 
Where a testator appointed his wife, 
son, and a friend as executors and 
trustees, and in the same _ clause 
coupled with their names, ‘‘and 
Trust: Company,’ without specifying 
any trust company, he will not be 
deemed to have intended to create a 
“corporate executor or trustee’? men- 
tioned elsewhere in the will, and a 
provision therein for the exercise of 
a power in trust by such an executor 
or trustee is inoperative. Elger v. 
Boyle, 126 N.¥.S. 946, 69 Misc. 273. 


[g] Holding land on same terms 
and conditions as grantor.—A trust 
agreement by which one holds land 
for others on the same terms and con- 
ditions as it was held by his grantor 
requires that he shall be paid the 
amount due his grantor before sur- 
rendering the land to such others. 
Bone Ve Lee, 95" S.is 16 5.04 al VON Oe 


oO 


48. Warner Hardware Co. v. Shim- 
on, (Minn.) 242 N.W. 718. 


49. In re Caswell’s Will, 222 N.W. 
2130, | LOT WIS.) S27 61 eA Reel Soe 
Upham v. Plankinton, 140 N.W. 5, 
152 Wis. 275, 48 L.R.A.N.S. 1004, Ann. 
Cas.1914C 876. 

Enlargement of powers by court 
See infra § 539. 

50. Cannon y. Stephens, (Del.Ch.) 
159 A. 234; State Bank of Chicago v. 
Gross, 176 N.E. 739, 344 Ill. 512, 75 A. 
L.R. 172; Oak Iny. Corporation v. 
Martin, 151 A. 874, 107 N.J.Eq. 123; 
McArthur v. Gordon, 27 N.E. 1033, 
126 N.Y. 597, 12 L.R.A. 667; People’s 
Trust Co, v. O'Meara, 197. N.Y.S. 795, 
204 App.Div. 268 [appeal dism 142 
N.E. 262, 236 N.Y.S. 508]. 


_51. Oak Inv. Corporation vy, Mar- 
tin, 151 A. 874, 107 N.J.Eq. 123. 


*By FRANCIS J. LUDES (§§ 518-548). 


2 


For later cases, developments and changes in the law see Annotations, same title and section numper. 


§ 518] 


and he has no authority beyond that expressly con- 
and no power to act in other matters con- 
nected with the trust estate;°? but when the trustee 
conforms with the provisions of the trust instrument 
in their true spirit and meaning, he may adopt such 
measures and do such acts as are implied in its gen- 
eral directions and are proper and reasonable means 
Acts done in contra- 

The trustee will not 
be allowed to exercise powers conferred upon named 
third persons by the trust instrument.®° 


Within the lhmits of the authority 
conferred upon him, the trustee generally has an 
implied and sometimes express power of discretion,°® 
but such diseretion is not without limitation,®? and 


ferred, 


for making them effectual.®* 
vention ofthe trust are void.>* 


Discretion. 


52. Mills v. Connor, 135 N.E. 616, 
104 Ohio St. 409. 


53. Gilbert v. Penfield, 56 P. 1107, 
124 Cal. 234; Craven v. Dominguez 
state sCol, 237 "Rs 821," 72. Cal App: 
713; Wood v. American Nat. Bank, 
(GakApp.) 14—-Psa) Ves -Kipp. Vv. 
O'Melveny, 83 P. 264, 2 Cal.App. 142; 
Vansant v. Spillman, 237 S.W. 379, 
193 Ky. 788; Colorado, ete., R. Co. v. 
Blair, 108 N.E. 840, 214 N.Y. 497, Ann. 
€as.1916D 1177; Mills v. Connor, 435 
N.E. 616, 104 Ohio St. 409; Jones v. 
Procter, 24 Ohio Cir.Ct. 80. 


[a] Wnless trust instrument indi- 
cates contrary intention, whatever 
authority the trustee must possess 
to carry out the directions of the cre- 
ator of the trust is given him by im- 


plication. Vansant v. Spillman, 237 
S.W. 379, 193 Ky. 788. 
[b] Trustee may dispense with 


form and procedure and do that which 
the court would clearly authorize him 
to do. Stitzer v. Whittaker, 91 N.W. 
713, 3 Neb. (Unoff.) 414. 


[ec] Strict limitations placed upon 
mortgagees in possession are not ap- 
plicable to trustees with general pow- 
ers. Woodard v. Wright, 22 P. 1118, 
$2: Cal. 202. 


[d] Superseding public authorities 
in building road.—Trustees, charged 
with building a road, will not be per- 
mitted to supersede public authorities 
in determination of materials for pub- 
lic highways within the route of the 
trust creator. Spaulding v. Lackey, 
17s. Nobby 1105340) TN O72. v7) Aria, 
660. 


54. Kirsch v. Tozier, 38 NB. 3.75; 
143 N.Y. 390, 42 Am.S.R. 729. 


55. Floyd v. Rankin, 24 P. 936, 86 
Cal. 159 (construing the deed in ques- 
tion to invest certain persons named 
therein with the active control of the 
founding of an institution of mechan- 
ical arts, the selection and acquisition 
of the site therefor, the erection and 
furnishing of the buildings, and the 
control of the expenditures therefor, 
and to limit the power and duty of the 
trustees to furnishing the money 
therefor). 

56. U.S.—Colket v. St. Louis Un- 
jon Trust Co., 52 F.(2d) 390 [cert den 
FON SG) 393, 28d etusS. .b43, 176 Seb: 
935]. 

Cal.—Hallinan vy. Hearst, 66 P. 17, 
133 Cal. 645, 55 L.R.A. 216 [rev 62 P. 
1063]. 

Md.—Shipley v. Mercantile Trust, 
etc., Co., 62 A. 814, 102 Md. 649; Rob- 
inson v. "Bonaparte, 61 A. 212; 102 Ma. 
63. 


Mass.—Kilburn v. Hosmer, 10 Cush. 


146; Richardson v. Morey, 18 Pick. 
181. 
Mich.—Ionia First Nat. Bank v. 


-1030, 188 N.Y. 327; 


TRUSTS 


Michigan Trust Co., 63 N.W. 64, 105 
Mich. 107, 


N.Y.—Rothschild v. Schiff, 80 N.E. 
Matter of Wilkin, 
75 N.E. 1105, 183 N.¥. 104; In re Hop- 
son’s Will, 211 N.Y.S. 128, 213 App. 
Div. 395; Mason v. Mason, 2 Barb. 
229 [aff 2 Sandf.Ch: 432, and aff 3 
N.Y. 375, 3 Code, Rep. 164, 5 How.Pr. 
118]; Clark v. Clark, 50 N.Y.S. 1041, 
23 Misc. 272; Van Vechten v. Van 
Vechten, 8 Paige 104. 


N.C.—Hester v. Hester, 16 N.C. 328. 


Pa.—Markle’s Hstate, 5 Pa.Dist. 47, 
I (Pa CON Soir Olas eiuStn 64) eal. 
dete 293; Clark’s Estate, 4 Pa.Co. 
611. A 


Tenn.—Deaderick v. 
Yerg. 263, 31 Am.D. 576. 


Eng.—Selby v. Boure, 


a. 


\ 
Cantrell, 10 


9 Jur.N.S. 


[a] Judicial authority.—(1) 
Where a trustee is authorized to use 
his reasonable judgment, judicial au- 
thority to perform an act is unnec- 
essary (Haton vy. Haton, 132 A. 10, 82 
N.H. 216), (2) and it has been held 
that a court of equity will refuse in- 
structions as to how a trustee should 
exercise a discretion placed in him 
(see infra § 540). 


[b] Where cestui que trust has re- 
ceived his full share, his personal rep- 
resentatives will not be allowed to at- 
tack the exercise of discretion by the 
trustees as to the time of payment. 


Marr v. McCullough, 6 Port. (Ala.) 
5 Oi. 
[c] Itis legal to give trustees dis- 


eretionary power. 
Pittsb.Leg.J.N.S. (Pa.) 404. 


[d] Discretion to discriminate be- 
tween beneficiaries (1) is:not confer- 
red by a devise in trust for the bene- 
fit of children, to be used wholly or in 
such parts or shares as the trustees 
see fit (Jones v. Jones, 30 N.Y.S. 177, 
8 Misc. 660); (2) and where a discre- 
tion is given to the trustees to select 
such persons of a certain class as 
they think proper to receive the es- 
tate, their discretion is limited to the 
selection, and, when they have once 
exercised the discretion, they must di- 
vide the estate equally between or 
among the persons selected (Ward v. 
Tyrrell, 4 Jur.N.S. 779). 


[e] Compulsion to act.—(1) <A 
trustee having discretionary power 
has been held under no legal compul- 
sion respecting the performance of 
acts (In re Storts’ Estate, 253 N.Y.S. 
834, 142 Misc. 54), (2) although where 
he arbitrarily refuses to act, the 
court may compel him to do so (see 
infra § 539). 


Discretion of trustee as to invest- 
ment of trust funds see infra § 688. 


57.) Llummer a. brown, 287 oS)W, 


In re Robinson, 26 


judicial inquiry. 


[65 C.J.] 645 


is not so unrestricted as to be beyond the power of 
58 Tt must be honestly and faith- 
fully exercised,®® and must always be subservient 
to the main purpose disclosed by the trust instru- 
ment,°° and cannot be exercised to frustrate the 
manifest intention of the creator of the trust.°? 
too, a trustee’s power of discretion will not be con- 
strued to operate upon powers withheld.® 
a trust instrument declared that action of the trus- 
tees in certain instances should be final, it has been 
held that the action of the trustees, in such instances 
was conclusive on the beneficiaries in the absence 
of bad faith, fraud, or mere arbitrary action on the 
part of the trustees.*% 


So 
Where 


Altering or varying trust. The trustee will not be 


316, 315-Mo. 6275 Baton: Vv: 
A. 3838, 80 -N.H. 34; In re Wilkin, 
IN; Bee e110 55051 SS Naw oro se 


58. See infra § 539. 


59. U.S.—Colton y. Colton, 8 S.Ct. 
1164, 127 U.S. 300, 32 L.Ed. 138; Wat- 
ling v. Watling, 27 EBu(2d) 193" [aft 
15 B.(2d) 7297. 


Conn.—Hartford Security Co. v. 
Cone, 31 A. 7, 64 Conn. 579. 


eos v. Leiter, 261 I11.App. 


Eaton, 112 
75 


Me.—Kimball v. Blanchard, 64 A. 
645, 101 Me. 383. 


Md.—Pole v. Pietsch, 61 Md. 570. 


Mich.—Chambers vy. Chambers, 173 
N.W.. 367,207 Mich. 129: 


N.Y.—In re Wilkin, 75 N.E. 1105, 
183 N.Y. 104; Collister v. Fassitt, 57 


N.E. 490, 163 N.Y. 281, 79 Am.S.R. 
586; Matter of Fisk, 92 N.Y.S. 394, 45 
Mise. 298; Matter of McCormick, 49 


N.Y.S. 1119, 22 Misc. 309. 2 Gibb.Surr. 
350 [aff 57 N.Y.S. 548, 40 App.Div. 73 
(aff 57 N.H. 1116, 163 N.Y. 551)1. 


Pa.—Clark’s Est., 4 Pa.Co. 611. 


R.I.—Angell v. Angell, 68 A. 583, 28 
Ray bo 2. . 


S.C.—Lynch v. Lynch, 159 S.BE. 26, 
16L S:C5 170,80 AVLERe 99% 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


Eng.—Ransome v. Burgess, L.R. 3 
Eq. 773; Eland v. Baker, 29 Beav. 137, 
54 Reprint 579; Byam v. Byam, 19 
Beav. 58, 52 Reprint 270; Gainsbor- 
ough vy. Watcombe Terra Cotta Clay 
Co., 54 L.J.Ch. 991; Milsington v. Mul- 
grave, 3 Madd. 491, 56 Reprint 585. 


[a] Wishes of creator of trust.— 
The trustees of a trust created by 
will may, in exercising their discre- 
tion, if they so desire, avail them- 
selves of the judgment and wishes of 
the testator as expressed in oral state- 
ments or declarations. Rothschild v. 
Schiff, 80 N.E. 1030, 188 N.Y. 327. 


[b] Determination of trustee is 
binding on all the parties when it is 
based on proper principles and is 
within the limits of the discretion con- 
ferred upon him. New York L. Ins., 
ete., Co. v. Sands), 53 (NeY?S= 320," 24 
Mise. 102. 


60. Sells v. Delgado, 70 N.E. 1036, 
186 Mass. 25; Plummer v. Brown, 287 
S.W. 316, 315 Mo. 627; Bland v. Bak- 
er, 29 Beav. 137,54 Reprint 579, 


61. In re Hall’s Estate, 216 N.Y.S. 
598, 127 Misc. 238; Clark’s Est., 4 Pa. 
Oxon alike 


62. Warner v. Rice, 8 A. 84 
436; Cox v. Williams, 58 N.C. 


1 
63. In re Wells’ Hstate, 144 
174, 156 Wis. 294. 


, 66 Md. 


5 


0. 
N.W. 
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permitted to change the nature, objects, and purposes 
of the trust and vary the rights of the beneficiaries, °* 
or the personnel of the beneficiaries.°®> Trustees may 
act contrary to the directions of the trust creator 
only when necessary,®® and not merely because the 
estate may be administered more advantageously 
to the beneficiaries.°* 


Power to bind estate and parties. Acts within the 
scope of the authority of the trustee bind the trust 
property®*® and the beneficiaries.°® A trustee cannot 
make a binding admission against the interest of 
the cestui que trust,?° and where a trust has been 
created and a trustee appointed and given posses- 
sion of the trust estate, the trust cannot be de- 
stroyed by some improper act or omission of the 
trustee;74 and an estoppel may not be invoked 
against a trustee as to any acts or omissions not 
within the authority of the trustee." 


Principal or agent.7* Generally, a trustee is a 
prineipal’?* and not an agent’® for the cestui que 
trust. However, if the donor has full control and 
dominion over trust property so that, according to 
the terms of the trust, he can use it as and when he 
pleases, the trustee becomes his agent to hold title, 


[a] Mistake.-—Where the acts of 


trustees were conclusive on beneficia- Bng.—Balls vy. 


TRUSTS 
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Strutt, 1 Hare 146, 
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invest, sell, and collect income for him, and pay 
as he directs. ae 


“Judicial” and “conventional” trustees. A “con 
ventional trustee” over whose trust the court has not 
assumed jurisdiction is a special agent of the creator 
of the trust, with power to exercise his own disere- 
tion according to the nature of the estate granted 
and within the scope of the power conferred,’ as 
distinguished from a “trustee under a decree” or a 
“Tudicial trustee,” who is an officer of a chancery 
court and whose acts are generally limited and de- 
fined by familiar and settled rules and procedure.** 


Assets in another jurisdiction. The fact that the 
trustee is appointed in one jurisdiction has been. 
held not to affect his authority to administer assets 
coming into his hands in another jurisdiction,*® nor 
does it.subordinate his rights to those of a guardian 
of the beneficiaries in a foreign jurisdiction, pro- 
vided it clearly appears that he was properly ap- 
pointed and has given sufficient security.®° 


Locus poenitentie. A trustee who has been guilty 
even of an intentional fault is entitled to his locus 
poenitentiz and an opportunity to repair the wrong 


451; Thomas v. Bowman, 29 Ill. 426: 
Boehmer y. Silvestone, 186 P. 26, 95 


ries unless impeached for fraud, mis- 23 Ene.Ch. 146, 66 Repri 5 Or. 154. 
_| 2: ".Ch. a print 984; Lord 
conduct, or mistake, the term “mis v. Godfrey, 4 Madd. 455, 56 Reprint 71. Bay Biscayne Co. v. Baile, 75 
anes as been held BO are wer 773; Witter v. Witter, 3 P.Wms. 100,| So. 860, 73 Fla. 1120. 
erro judg ayer : i 
or law, but a failure to know, some Genin ant. Ae eee ie a 3 72. McLain v. Mercantile Trust Co., 
material fact or legal right in the PN 237 S.W. 506, 292 Mo. 114. 
light of which their judgment should {a} Release of part of trust estate 73. “agency” 


have been, but was not, exercised. In 
re Wells’ Hstate, 144 N.W. 174, 156 
Wis. 294. 


64. Ariz—Central Arizona Light & 
Power Co. v. Meek, 11 P.(2d) 850. 


Ark.—Morris v. Boyd, 162 S.W. 69, 
110 Ark. 468, Amnn.Cas.1916A 1004 
[quot Cyc]. 

Cal.—Floyd v. Rankin, 24 P. 936, 86 
Cal. 159. 


Del.—Wilmington Trust Co. v. Nye 
Odorless Incinerator Corporation, 
(Ch.) 159 A. 844. 


D.C.—Dahlgren v. Dahlgren, 55 App. 
D.C. 52, 1 F.(2d) 755 [cert den 45 S.Ct. 
125, 266 U.S. 626, 69 L.Ed. 475]. 


Ga.—Atlanta, Trust, etc. Co. v. 
Nelms, 43 S.H. 380, 116 Ga. 915. 


ape ot v. Jewett, 58 Ill.App. 
96. 


Ky.—Miles v. Monarch, 6 
9 Ky.L. 775. 


Me.—Laughlin v. Page, 80 A. 753, 
108 Me. 307. 


Md.—Stein v. Safe Deposit & Trust 


S.W. 715, 


Co. of Baltimore, 96 A. 349, 127 Md. 
ae Warner v. Rice, 8 A. 84, 66 Md. 
436. 


Mich.—Loud v. Winchester, 30 N. 
W. 896, 64 Mich. 23. 


* Mo.—Britton vy. School Dist. of Uni- 
versity City, 44 S.W.(2d) 33,.328 Mo. 
1185; Clark v. Maguire, 16 Mo. 302. 


N.Y.—McArthur v. Gordon, 27 N.E. 
HOSS 8 126) UNIV 5975 ae TRAY 667s 
Chester, v. Jumel, 26 IN/H. 297, 125 Nt 
Y. 287; In re Wentworth, 181 N.Y.S. 
435 [Laff 181 N.Y.S. 442, 190 App. Div. 
829, (aff 129 N.E. 646, 230 N.Y. 176)]. 


ING: arson, 60 N.C. 575. 


Ohio.—Price v. Cincinnati M. BE. 
Church, 4 Ohio 515; Jones v. Creamer, 


from its liability to perform the trust 
is without the powers of the trus- 
tees, unless they have the consent of 
the cestuis que trustent, or an order 
of the court, in case they are infants. 
Leitch v. Wells, 48 N.Y. 585 [rev 48 
Barb. 637]. 


65. Re Trustees of 66th Battalion, 
(Alta. ) ee tl 1 West.Wkly. 596, 61 
Dom.L.R. 167 


66. Russell v. Russell, 145 A. 648, 
109 Conn? 18%, 63 AVI Re ad Soeesare 
ewe Somat bed Estate, 126 A. 58, 281 Pa. 


[a] Substituted method of carry- 
ing into effect a trust is not permis- 
sible unless necessary to give effect 


to the expressed purpose. In re 
Baug nme s Hstate, 126 As 68, (281 
Pa ; 

67. Russell v. Russell, 145 A. 648, 


109 Conn. 187, 68 A.L.R. 783. 


Power of court to change trust 
scheme see infra § 540. 


68, Cullinan v. Mercantile Trust 
Co. of California, 252 RP. 647; 80 Cal. 
App. 377; Stevens vy. Melcher, 46 N.E. 
965, 152 N.Y. 551; Kirsch v. Tozier, 
38 N.E. 375, 143 N.Y. 390, 42 Am.S.R 


69. Busch v. City Trust Co., 134 So. 
26, 101 Fla. 392; Kirsch v. Tozier, 
N.E. 375, 143 N.Y. 390, 42 Am.S.R. 


See Pure Oil Co. v. Coe, (Tex.Civ. 
App.) 37 S.W.(2d) 1048 (holding, un- 
der the facts, that repr esentations of 
a person holding title to land in trust 
in regard to the land included in an 
oil lease he executed not to bind the 
owner of the land). 


Contracts of trustee as binding ben- 
eficiaries see infra § 569. 


70. Ludlow v. Flournoy, 34 Ark. 


distinguished from 
“trusteeship” see Agency § 11. 


74 U.S.—Taylor v. Davis, 4 S.Ct. 
147; 110°U:S" $80; (288. die 163. 


Ark.—Betts v. Hackathorn, 252 S.W. 
602, 159 Ark. 621, 31 A.L.R. 847. 


Cal. Hayden Plan Co. v. Wood, 275 
Pr7248,697 cCalkAppasa. 


Mo.—Darling vy. Buddy, 1 Bp (2a) 
168, 318 Mo. 784, 58 A.L.R. 49 


N.Y.-—Whiting v. Hudson oe Cos 
138 N.E. 33, 234 N.Y. 394. 


fa] Belationship distinguishable. 
—The relationship of trustee and ces- 
tui que trust is distinguishable from 
that of principal and agent. The Mil- 
waukee Bridge, 43 F.(2d) 589 [appeal 
dism Cory Bros. CoCON Vi MOOS Latin Eae 
(2d) 607). 

75. Dita Laver Vv. Davis: 4 S.Ct. 
147, 110 U.S. 330, 28 L.Wd. 168. 


Ark.—Betts v. Hackathorn, 252 S. 
Wi 602.7159) Ark. 46.21, sie Avdnodeas eye 


Cal. oh saen Plan Co. v. Wood, 275 
P. 248, 97 Cal.App. 1. 


Ky.—Auxier v. Attna Ins. Co., 
S.W. 617, 222-Ky. 243. 


Mo.—Darling v. Buddy, 1 S.W.(2d) 
163, 818 Mo. 784, 58 A.L.R. 493. 


N.Y.—Whiting vy. Hudson Trust Co., 
ee 33, 234 N.Y. 394, 25 Avie 


Okl.—Riedell y. Stuart, 2 P.(2d) 929, 
151 Okl. 266, 76 A-L.R. 14 69. 


76. Warsco vy. Oshkosh Savings & 
Trust Co., 196 N.W. 829, 188 Wis. 156. 


77. Kramme v. Mewshaw, 128 A. 
468, 147 Md. 535. 


73. Kramme vy. Mewshaw, supra. 


79. Fox v. Tay, 24 P. 855, 26 P. 
89 Cal. 339, 23 Am.S.R. 474. gon 


80. Cochran y. Fillans, 20 S.C. 237. 
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committed.8 


Particular powers. 


81. Wetmore v. Porter, 92 N.Y. 76; 
Townsend v. Winburn, 177 N.Y.S. 757, 
107 Mise. 448. 


82. See infra §§ 558-593. 
83. See infra §§ 717-738. 
84 See infra §§ 594-621. 
85. See infra §§ 655-663. 
86.. See infra §§ 664-671. 
87. See infra §§ 655-663. 
88. See infra §§ 672-706. 
89. See infra §§ 743, 752, 
90. Seeinfra § 571. 

91. Cross references: 


Accounting and settlement see infra 
§§ 778-872. 

Duty to pay or distribute property or 
funds see infra §§ 717-738. 

Enforcing performance of duties by 
trustee see infra § 874. 

Forfeiture of trustee’s compensation 
by mismanagement see infra §8§ 
840-845. 

Liability of trustee: 

For ee of cotrustee see infra §§ 
532-53 

Holding sie in trust for debts of 
corporation see Corporations § 
1601. 

Liability on trustee’s bonds for mis- 
management or breach of trust see 
infra §§ 1007-— 1024. 

Limitation of liability by trust instru- 
ment see infra § 526. 

Relief from liability see infra § 527. 


92. Acceptance or disclaimer see 
supra’ §$ 76; 77. 


93. U.S.—New York Life Ins. Co. 
v. O’Brien, 27 F.(2d) 773 [appeal dism 
220. (20). 1016,, 10171. 


Tll.— Morgan v. Clayton, 61 Ill. 35. 


Me.—Dunn v. Morse, 83 A. 795, 109 
Me. 254. 


N.Y.—Diefendorf v. Spraker, 10 N. 
Y. 246; Kirsch v. Tozier, 18 N.Y.S. 
334, 63 Hun 607 [aff 38 N.E. 375, 1438 
N.Y. 390, 42 Am.S.R. 729]; In re Went- 
worth, 181 N.Y.S. 435 [aff 181 N.Y.S. 
442, 190 App.Div. 829, and aff 129 N. 


E. 646, 230 N.Y. 176]. 


S.cC.—Klugh vy. Seminole Securities 
Co., 87 S.E. 644, 103.S.C. 120. 


W.Va.—Taylor v..Thomas, 155 S.B. 
546, 109 W.Va. 496 [cit Cyc]. 


Eng.—Wynch v. Grant, 2 Drew. 312, 


61 Reprint 739; Hughes ve Wells," 9 


Hare 749, 41 fng.Ch. 749, 68 Reprint 
Vays 
[a] Administering trust is doing 


whatever the donor intended, and, 
when the trustees do any of those 
things, they begin the administration 
of the trust. Adams v. Page, 79 A. 
S37, COMIN. d1-,9'6. 


{[b] Where trustee has not refused 


The rights and powers given 
trustees by a trust instrument quite often ieldae 
not only general authority to possess, manage, and 
preserve the trust property,*? and to execute the 
trust, by distributing the property and funds among 
the céstuis que trustent,®* but specific authority to 
sell,** mortgage,®® lease,®6 and pledge the trust 
property,$? and to invest the trust funds,’’ as well 
as authority to institute and defend actions for the 
benefit of the trust,’® and to incur reasonable ex- 
pense in administering and executing the trust.®° 


[§ 519] 2. Duties and Liabilities®'—a. In Gen- 
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eral. By accepting the trust,®? a trustee becomes 


otherwise.?® 


to perform the trust by supporting her 

imbecile sister, the court will not take 

the trustee’s own equitable interest 

in the trust property for such support. 

aes v. Gibson, 45 A. 284, 59 N.J. 
q. : 


[ec] Trustee’s services begin (1) 
at the time he rightfully assumes the 
relationship and do not terminate un- 
til the entire obligation undertaken 
has been completed (In re Coutts’ 
Will, 249 N.Y.S. 788, 140 Misc. 93 [aff 
255 N.Y.S. 940, 235 App.Div. 705 (aff 
183 N.E. 200, 260 N.Y. 128)]), (2) and 
the trust duties sometimes continue 
after the termination of the relation- 
ship (Des Moines Terminal Co. v. Des 
Moines Union Ry. Co., 52 F.(2d) 605 
[aff 52 F.(2d) 616, and cert den 285 
US 58%'b2 S.Ct ol 1. 476 Hyder 93 0)]))e 


94. Cal.—Walker vy. Doak, 290 P. 
290, 210 Cal. 30; Bryson vy. Bryson, 
216 P. 391, 62 Gal.App. 170. 


Conn.—-Colonial Trust Co, v. Brown, 
135 A. 555, 105 Conn. 261. 


Idaho.—Dahlstrom vy. Walker, 194 
P. 847, 38 Idaho 374. 


Til.—Cowles v. Morris & Co., 161 N. 
Be 15023305 bs Patt 242 enlvA np: 
548]; Carlstrom v. Frackelton, 263 
Tll.App. 250: Northern Trust Co. of 
Chicago v. Thompson, 245 Ill.App. 20. 


Ky.—Anglin vy. Powell, 32 S.W.(2d) 


54, 235 Ky. 705. 


Me.—Dunn vy. Morse, 83 A. 795, 109 
Me. 254. 


Mass.—Ripley v. Brown, 
637, 218 Mass. 33. 


Mo.—Rapp v. St. Louis poten Trust 
Co.,-€App.), 229 S.W. 110 


N.Y.—In re Watson, 142 N.Y.S. 1058, 
Misc. 89. 


Ohio.—Jones  v. 
CieCt+ 223% 


Or.—Lent v. Title & 
Portland, 3 P. (2d), 756, 187. Or. .51. 


S.C.—Klugh vy. Seminole Securities 
Co., 87 S.E. 644, 103 S.C. 120. 


Tex.—MecMullen vy. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
2281S. Wi G2 a) isto. |. 


W.Va. avis v. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228, 


{a] Directions and restrictions ob- 
ligatory.—Directions and restrictions 
on management of property devised in 
trust are obligatory, unless uncertain, 
unlawful, or opposed to publie policy. 
Colonial Trust Co. vy. Brown, 135 A. 
555, 105 Conn. 261. 


[b] When trustee ventures to devi- 
ate from the letter of the trust, he 
does so under the obligation and at 
the peril of afterward satisfying the 
court that the deviation was neces- 
sary or beneficial. Harrison v. Ran- 
dali, 9 Hare 397, 41 Eng.Ch. 897, 68 
Reprint 562. 


105 N.E. 


81 
Creamer, 32 Ohio 


Trust Co. of 


bound to execute it,°® in accordance with the pro- 
visions of the trust instrument,®* unless such diree- 
tions are declared invalid by a court of competent 
jurisdiction,®® or unless a court 


of equity decrees 


So, too, after acceptance, he must 
execute the trust without any further request from 
anybody,®’ and he can be relieved from all or part 
of his duties only by the consent of all the benc- 
ficiaries,®* or by putting the administration of the 
trust into the hands of a court of equity.®® 
violation by a trustee of a duty which equity lays 
on him, whether willful or forgetful, is a breach 
of trust,’ for which he is liable.? 


Every 


However, a trus- 


95. Ripley v. Brown, 105 N.E. 637, 
218 Mass..33; Lent v. Title & Trust Co. 
of Portland, 3 Pi@d)ets5, lot Orwell 


[a] Trustee must assume validity 
of the trust under which he acts until 
it is actually impeached, although he 
may have some suspicion that there 
may have been fraud or collusion in 
the appointment or settlement. 
Boehmer vy. Silvestone, 186 P. 26, 95 
Or. 154, 


96. Jones v. Creamer, 382 Ohio Cir. 
Ct 223% 
97. In re Wentworth, 181 N.Y.S. 


435 [aff 181 N.Y.S. 442, 190 App.Div. 
829, and aff 129 N.E. 646, 230 N.Y. 
176]; Cotton v. Rand, (Tex.Civ.App.) 
$2 S.W. 266. 


e838. Toms v. Williams, 2 N.W. 814, 
41 Mich. 552; Fluke v. Fluke, 16 N.J. 
Eq. 478; In re Wentworth, 181 N.Y. 
S. 485 [aff 181 N.Y.S. 442, 190 App. 
Div. 829, and aff 129 N.E. 646, 230 N.Y. 
176]; Taylor v. Thomas, 155 S.E. 546, 
109 W.Va. 496 [cit Cyc]. 


99. Diefendorf v. Spraker, 10 .N.Y. 
246; In re Wentworth; 181 N.Y.S. 
435 [aff 181 N.Y.S. 442, 190 App.Div. 
829, and aff 129 N.E. 646, 230 N.Y. 
176]; Taylor v. Thomas, 155 S.E. 546, 
109 W.Va. 496 [cit Cyc]. 


1. Des Moines Terminal Co. v. Des 
Moines Union Ry. Co., 52 F.(2d) 616 
[aff 52 F.(2d) 605]; Comingor v. Lou- 
isville Trust Co., 108) S.W. 950, 128 Ky. 
697, 129 Am.S.R. 32 National Surety 
Co. v. State, 136 A. cre 152 Md. 71, 50 
A.L.R. 308. 


[a] Trustee may be guilty of 
breach. of trust in what he does not do 
as well as in what he may do. Des 
Moines Terminal Co. v. Des Moines 
Union Ry: Co., 52 F. (2d) 616" [att 52 
F.(2d) 605 (cert den 285 U.S. 537, 52 
S.Ct. 311, 762 L-bds 930) a% 


[b] Negligent mismanagement.—A 
trustee may be liable for damages oc- 
casioned by negligent mismanagement 
of the trust. Prine v. Whitten, 158 N. 
E. 826, 87 Ind.App. 407. 


[c] Refusal to protect duty im- 
posed amounts to breach of trust. 
Hellenthal v. John Hancock Mut. Life 
Ins: Gov, 31 H.(20)) +997. 


[dad] Ignorance of duties or legal re- 
quirements of office no excuse.—Trus- 
tees, whose powe"s are expressly de- 
fined by a written instrument under 
which they are appointed, cannot ex- 
cuse themselves by the fact that they 
may have been ignorant of the scope 
of their duties or the legal require- 
ments connected with their office. 
Ashley v. Winkley, 95 N.E. 932, 209 
Mass. 509. 


2. Ark.—Casteel v. White River 
Grocery Co., 251 S.W. 31, 159 Ark. 93; 
Casteel v. White River Grocery Co., 
Oo SAVWs ood, LbSe Amik. e640: 


Mich.—Steward vy. Traverse City 
State Bank, 153 N.W. 7938, 187 Mich. 
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tee will not be condemned for doing, without a court 
order, that which a court would have compelled him 
to do,? and a trustee is not chargeable with fraud, 
eross negligence, or willful misfeasance because 
of acting pursuant to a court order.* 
not take advantage of his own wrong by setting up 


his own breach of trust.° 


Terms of trust instrument. As in the case of his 
rights and powers,® his duties are to be ascertained 


387. 


N.Y.—Gould v. 
286, 126 Mise. 54. 


S.C.—Klugh v. Seminole Securities 
Co., 87 S.E. 644, 103 S.C. 120. 


Tex.—Lipsitz v. First Nat. Bank, 
(Commn.App.) 288 S.W. 609 [aff (Civ. 
App.) 293 S.W. 563]. 


Wis.—Whitford v. Reddeman, 219 
N.W. 361, 196 Wis. 10. 


[a] Constructive fraud on cestui. 
—Breach of trust is a wrong and a 
constructive fraud on the cestui que 
trust. Kerr v. Blodgett, 16 Abb.Pr. 
(N.Y.) 137; Hivick v. Hemme, 247 P. 
692, 118 Okl. 167; Neppach v. Norval, 
240 PB. 883, 242 P. 605, 116 Or. 593: 


_[b] Expense of preparing excep- 
tions to report.—A trustee’s estate 
has been held not liable for the ex- 
pense incurred by his failure to keep 
an accurate record of transactions, 
as there can be no recovery, as dam- 
ages, of the costs and expenses of liti- 
gation, or of money paid for attor- 
ney’s fees. Prine v. Whitten, 158 N.E. 
826, 87 Ind.App. 407. 


Personal liability of trustee see in- 
fra § 525. 


3. In re Isenberg’s Estate, 28 Ha- 
waii 590, 667. 


4. In re Leupp, 153 A. 842, 108 N. 
J.Hq. 49. : 


Gould, 213 N.Y.S. 


5. Hivick v. Hemme, 247 P. 692, 
118 Okl. 167; Costley v. Gracy, (Tex. 
Civ.App.) 52 S.W.(2d) 920. See also 
Terre Haute Trust Co. v. Scott, (Ind. 
App.) 181 N.E. 369 (holding that an 
abuse of trust can confer no rights on 
a trustee or privies). 


[a] Estoppel.—Trustee for invest- 
ment of beneficiaries’ funds has been 
held estopped to take advantage of 
own wrong in not paying over mon- 
ey. Costley v. Gracy, (Tex.Civ.App.) 
52 S.W.(2d) 920. 


6. See supra § 518. 


7 U.S.—Delaware Tribe of Indians 
VW misemicmOte Le 4oar 


Ariz.—In re Schuster’s Estate, 281 
P, 38, 35 Ariz, 457, 


Cal.—Ainsa v. Mercantile Trust Co. 
of San Francisco, 163 P. 898, 174 Cal. 
504; Tyler v. Granger, 48 Cal. 259. 


Til.— Russell vy. Peyton, 4 I11.App. 
473. 


Me.—Murphy v. Delano, 49 A. 1053, 
95 Me. 229, 55 L.R.A. 727; Pratt v. 
Thornton, 28 Me. 355, 48 Am.D. 492. 


Md.—Burroughs v. Gaither, 7 A. 243, 
66 Md. 171. 


N.Y.—Cassagne v. Marvin, 38 N.E. 
285, 143 N.Y. 292, 25 L.R.A. 670; Mat- 
ter of Fisk, 92 N.Y.S. 394, 45 Misc. 
298. 

Tenn. — Carter v. 
Humphr. 333. 


Tex.—McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 318, and cit Cyc]. 

Eng.—Carruthers v. Carruthers, 
tek Sein te ys eee 
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by an inspection of the instrument creating the 
The law does not charge a trustee of an 
express trust with responsibilities not thereby im- 
posed and assumed.® 


Good faith, care and skill. In the performance of 
duties imposed on a trustee, general requirements 


are that he exercise common skill, common prudence, 


[1896] A.C. 659; Harrison v. Randall, 
sep he 397, 41 Eng.Ch. 397, 68 Reprint 
562. 


[a] Voluntary trustee of contribu- 
tions, made for the relief of needy 
persons in response to newspaper ap- 
peals, is charged with the duty of de- 
voting them to the objects indicated 
in the newspaper solicitations. Hal- 
linan v. Hearst, 66 P. 17, 133 Cal. 645, 
55 L.R.A. 216 [rev 62 P. 1063]. 


[b] Limiting own powers as di- 
rected in trust instrument.—Testa- 
mentary trustees, accepting bequest 
of corporate stock, cannot, as direc- 
tors, decline to pass necessary by- 
laws to carry out limitations on their 
powers, and equity will] consider done 
what ought to be done. Farmers’ 
Loan & Trust Co. v. Pierson, 222 N. 
MS! 1532, L380 Mise: 1705 


[ec] Time for compliance and suffi- 
ciency thereof.—(1) Under a will giv- 
ing the gross residue to trustees to 
set aside out of it four portions suffi- 
cient for the purpose, and to invest 
and hold them in trust for testator’s 
three daughters and his wife respec- 
tively, and therefrom to pay each an- 
nually during her life a certain sum, 
and in addition to pay each daughter 
a certain other amount on her twenty- 
fifth, thirty-fifth, and forty-fifth birth- 
days, and giving any net residue after 
payment of the bequests provided for, 
including such trusts, to his children, 
share and share alike, the duty to set 
aside the shares in trust devolved on 
the trustees immediately on the deter- 
mination of the gross residue. In re 
ionilery el s2.GIN, bard 4 230 INGYemmopo. 
(2) Mere bookkeeping entries are not 
a setting aside of trusts out of re- 
Siduary estate, as directed by will (In 
re Kohler, supra), and (3) it should 
now be performed as of the date of 
the decree settling the accounts of 
the executors, and directing them to 
deliver to themselves as trustees all 
the estate which then remained in 
their hands (In re Kohler, supra). 


[d] Approval of acts.—Where a 
will provided for formation of a cor- 
poration after testator’s death to ear- 
ry on his business, the stock to be held 
by his executors and testamentary 
trustees, and proyided that whatever 
should be done in the corporation 
should be with the approval of his 
widow or such of certain persons 
named in the will as should serve as 
directors of the corporation or a ma- 
jority of them, etc., it has been held 
that the trustees held the corporate 
stock subject to the necessity of hav- 
ing their acts approved by the persons 
so designated. HWlger v. Boyle, 126 N. 
Y.S. 946, 69 Misc. 273. 


8. Allen v. Kreitler, 150 A. 844, 106 
N.J.Eq. 402. 


9. Suffolk v. Leiter, 261 I11.App. 
8%: In re Kline’s Mstate, 124 A. 280, 
280 Pa. 41, 32 A.L.R. 926; In re Detre’s 
state; willie An OF Je com oe sumo ous 
Schrack’s Est., 9 Pa.Dist. 149. 


10. Ala.—Birmingham, etc., R. Co. 
v. Louisville, ete., R. Co., 44 So. 679, 
152 Ala. 422. 


and common caution,® that he represent and protect 
the interests of all the beneficiaries!® impartially," 


Ariz.—In re Schuster’s Hstate, 281 
P38. (SopeATIZ Lois 


Hawaii.—Estate of Isenberg, 28 Ha- 
waii 590, 671. 


Ky.—Bigstaff’s Trustee v. Bigstaff, 
176 S.W. 1008, 165 Ky. 251. 


Md.—Calvert v. Carter, 18 Md. 73. 


Mass.—Holian v. Holian, 164 N.E. 
475, 265 Mass. 563. 


Minn.—Congdon v. Congdon, 200 N. 


W. 76, 160 Minn. 343. 

Mo.—Title Guaranty Trust Co. v. 
Sessinghaus, 28 S.W.(2d) 1001, 325 
Mo. 420. 


Or.—Boehmer v. Silvestone, 186 P. 
26, 95. Or, 154. 


{a] Knowledge of facts defeating 
title of beneficiary.—If a trustee ob- 
tains knowledge of facts that would 
defeat the title of the beneficiary and 
give it to another, he is not justified 
in communicating facts to the other 
person. Boehmer vy. Silvestone, 186 
PA 26 Ob cOr. sass 


{b] Suit to set aside cloud on title. 
—Trustees, to whom husband and 
wife by their joint and mutual will 
devised property for a charity, sub- 
ject to the payment of half the in- 
come to the survivor, have been held 
not to abandon their fiduciary rela- 
tion to the survivor by bringing suit 
to remove cloud placed on the title 
by her deed of an interest in the prop- 
erty, executed after death of the hus- 
band and probate of the will. Kirtley 
Rage ee (Tex.Civ.App.) 222 S.W. 


[ec] Notice to trustee as affecting 
beneficiary.—(1) The trustee so far 
represents the cestui que trust that 
notice to the former will be deemed 
notice to the latter. Brannon v. May, 
42 Ind. 92. (2) This rule does not ap- 
ply, however, to notice of a matter 
toward which the trustee bears no of- 
ficial relation (Chew v._ Henrietta 
Min., ete., Co:, 2 F.5, 1 McCrary 222), 
(3) or to notice of an unrecorded deed, 
given before appointment of the trus- 
tee (Henry v. Morgan, 2 Binn. (Pa.) 
497). (4) Notice to one trustee as 
creating estoppel against them see in- 
fra § 5381 text and note 63 [b]. 


11. Mississippi Valley Trust Co. vy. 
Buder, 47 F.(2d) 507 [cert den 51 S.Ct. 
647, 283 U.S. 854, 75 L.Ed. 1461]; First 
Nat. Bank v. Sheehan, 126 So. 409, 220 
Ala. 524; Rhode Island Hospital Trust 
Co. v. Tucker, 160 A. 465, 52 R.I. 277 
[supplementing on reh 155 A. 661, 51 
R.I. 507, rearg den 157 A. 927]; Pat- 
terson v. Old Dominion Trust Co., 123 
S.H. 549, 139 Va. 246. - 


[a] Election of courses to be pur- 
sued.—A trustee under a will has no 
right to take sides as between life 
tenants and remaindermen, and if he 
has an election to take one of several 
courses, he must, if possible, take that 
Which will not benefit one at the ex- 
pense of the other. In re Thompson’s 
Estate, 105 A. 273, 262 Pa. 278. 


{b] Strict neutrality —‘In the 
management of trust property, a trus- 
tee should always conduct himself 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and that the act honestly!’ and in utmostt® good 
So, too, a trustee must exercise sound 
judgment and prudenee,t® and due?® diligenee,'* or 


faith.14 


with strict neutrality, . . and 
endeavor to obtain an impartial direc- 
tion in all cases of doubt or difficulty; 
and should also preserve and protect 
the trust fund for the benefit of all 
interested in the distribution there- 
of.” Patterson v. Old Dominion Trust 
Co., 123 S.E. 549, 552, 1389 Va. 246. 


{c] Life tenant and remaindermen. 
—Where property is given to an ex- 
ecutor, impressed with a spendthrift 
trust to pay to himself as an indi- 
vidual the income for life, with pro- 
vision that on his death the estate and 
income shall go to his children or 
others, he is required to administer 
the trust so as not to jeopardize the 
interest of the remaindermen or cause 
a devisavit. In re Fox’s Estate, 107 
A. 863, 264 Pa. 478. 


[d] Mere fact that trustee is also 
agent and attorney of one of the par- 
ties to a deed of trust is not of itself 
sufficient to invalidate his acts. 
Washburn v. Williams, 50 P. 223, 10 
Golo.App. 153: 


12. Morris v. Mull, 144 N.E. 436, 
110 Ohio St. 623, 39 A.L.R. 323. 


13. U.S.—First Sav. Bank & Trust 
Co. of Albuquerque, 'N. M. v. Green- 
leaf, 294 F. 467. 


Cal.—Vail v. Pacific Fish Products 
Co., 243 P. 869, 76 Cal.App. 58. 


Colo.—Mountain States Beet Grow- 
ers’ Marketing Ass’n v. Monroe, 269 P. 
886, 84 Colo 300. 


Iowa.—Linsley v. Strang, 126 N.W. 
941, 128 N.W. 932, 149 Iowa 690. 


Mass.—Gardiner v. Rogers, 166 N. 
E. 763, 267 Mass. 274; Taylor v. Bos- 
ton Safe Deposit & Trust Co., 159 
N.E. 618, 262 Mass. 287. 


N.J.—Shanley’s Estate v. Fidelity 
Union Trust Co., (Ch.) 157 A. 160. 


N.Y.—Stickles v. Bernier, 249 N.Y. 
S. 430, 139 Misc. 405. 


Sep ei teues ae v. Silvis, 86 Pa.Super. 


Tex.—Arnold v. Southern Pine 
Lumber Co., 123 S.W. 1162, 58 Tex.Civ. 
App. 186. 


14. U.S.—Grimes vy. Grimes, 52 F. 
.(2d) 171; First Nat. Bank v. Snead, 
24 F.(2d) 186; Thompson v. Hays, 11 
I.(2d) 244; Parker v. New England 
Oil Corporation, 8 F.(2d) 392 [motion 
den Hart v. Wiltsee, 16 F.(2d) 838, 
and vacated 19 F.(2d) 903]. 


Ariz.—In re Schuster’s Estate, 281 
P38, sOrATizZ:, 45 ve 


Cal.—Ainsa v. Mercantile Trust Co. 
of San Francisco, 163 P. 898, 174 Cal. 
504; Morgan y. Asher, 193 P. 288, 49 
Cal.App. 172. 


Il]l.—Wylie v. 


Bushnell, 115 N.E. 
618, 277 Ill. 484; Merchants’ Loan & 
Trust Go. ve iwNorthern Trust Co.; 95 
N.E. 59, 250°I11. 86, 45 L.R.A.N.S. 411; 
Suffolk v. Leiter, 261 Il].App. 82. 


Ilowa.—Becker v. Becker Bros., 209 
N.W. 447, 202 Iowa 7; Linsley v. 
Strang, 126 N.W. 941, 128 N.W. 932, 
149 Iowa 690. 


Kan.—Morrow v. Saline County, 21 
Kan. 484. 


Mass.—Exchange Trust Co. v. 
Doudera, 170 N.E. 73, 270 Mass. 327; 
Kimball v. Whitney, 123.N.E. 665, 233 
Mass. 321. 


Minn.—Minneapolis Trust Co. v. 
Menage, 76 N.W. 195, 73 Minn. 441. 


N.Y.—Brown v. Cleveland Trust 
Co., 185 N.E. 829, 233 N.Y. 399; Brock 
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Vv... Poor, 153 NY.S: 832,167 App: Div. 
784 [rev on other grounds 111 N.E. 
229K 2LG6 Nuvo s 1) sspLer Vaublyde; 87 
NYS. 9285," 592 Appibiv.c46G— Inne 
Storts’ BHstate, 253 N.Y.S. 834, 142 
Mise. 54; In re Bishop’s Wstate, 151 
Ne Yas. Od) So) MUSCm coor Meowelli sty, 
Ene 70l aN. Yeu 95: 


N.C.—Freeman v. Cook, 41 N.C. 373 


373. 
Ohio.—Morris v. Mull, 144 N.E. 436, 
110 Ohio St. 623, 39 A.L.R. 323. 


Pa.—Reiff’s Est., 10 Pa.Dist. 450. 


S.C.—Klugh v. Seminole Securities 
Co.,, 87S EH. 644,108 SiCy 1205 Hextan. 
Porcher, 20 S.C.Eq. 170. 


Tenn.—Lee v. First Nat. Bank, 263 
S.W. 89, 150 Tenn. 275; Carter v. Rol- 
land, 11 Humphr: 333. 


Tex.—McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 313, and cit Cyc]; Atlas 
Brick Co. v. North, (Civ.App.) 2 S.W. 
(2d) 980 [rev on other grounds 
(Commn.App.) 13.S.W.(2d) 59]; Per- 
shing v. Henry, (Civ.App.) 236 S.W. 
2138 [aff (Commn.App.) 255 S.\W. 382]; 
Arnold v. Southern Pine Lumber Co., 
123 S.W. 1162, 58 Tex.Civ.App. 186; 
Sawyer v. Hico First Nat. Bank, 93 S. 
W. 151, 41 Tex.Civ.App. 486. 


eee ae v. Pettyjohn, 79 Va. 


Wis.—Whitford v. Reddeman, 219 
N.W. 361, 196 Wis. 10. 


[a] Trust involves exercise of 
trust, confidence, and utmost good 
faith of the trustee for the beneficia- 
ry’s benefit, whether the trustee be a 
corporation or an individual. Terre 
Haute Trust Co. v. Scott, (Ind.App.) 
181 N.E. 369. 


[b] Absolute and most perfect 
good faith is required of persons act- 
ing in trust capacity. In re Haines’ 
Estate, 249 N.Y.S. 750, 139 Misc. 593. 


[e] Highest standard.—Courts, 
and particularly the surrogate’s court, 
will vigilantly enforce the highest 
standard of fidelity by a testamenta- 
ry trustee, and zealously guard the 
rights of beneficiaries. In re Clark’s 
Will, 242 N.Y.S. 210, 136 Misc. 881 Laff 
sub nom. In re Fulton Trust Co., 249 
N.Y.S. 928, 232 App.Div; 781, rev 177 
NEB 3.97, 2biN Ys iota Anta. 49.91 5 
In -re Randolph, 134 N.Y.S. 1117 [aff 
135 N.Y.S, 1138, 150 App: Div. 902]. 


[d] Trust company.—(1) A trus- 
tee must exercise a high degree of 
fidelity, vigilance, and ability, espe- 
cially when a company organized to 
care for trust estates. In re Allis’ 
Hstate, 209 N.W. 945, 210 N.W. 418, 
UOT Wass? 23% (2) A trust company 
accepting the position of testamenta- 
ry trustee is bound to a higher degree 
of duty than an individual executor 
or trustee. In re Clark’s Will, 242 N. 
Y.S. 210, 1386 Mise. 881 [aff sub nom. 
In re Fulton Trust Co., 249 N.Y.S. 9238, 
232 App.Div. 781, rev 177 N.H. 397, 257 
ING Yorn Wade tt Ae ea ON) 2 


Good faith in making investments 
see infra § 672. 


15. Merchants’ Loan & Trust Co. 
v. Northern Trust Co., 95 N.E. 59, 250 
Ill. 86, 45 L.R.A.N.S. 411; In re Clark’s 
WADE TUE IND RTS | RISING. UG Ye Hr 
A.L.R. 499; Meehan vy. Hurley, 150 A. 
819) 51 Red. yb. 


[a] In determining whether trus- 
tee has acted prudently, courts must 
look at facets as they existed, unaided 
by subsequent events. In re Clark’s 
WV ING OO, cio. CN ien Woz (2G 
A.L.R. 499 [rev sub nom. In re Ful- 
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that care and diligence which an ordinarily pru- 
dent man would exercise in the management of his 
own affairs,'® and the fact that a trustee 1s acting 


ton Trust Co., 249 N.Y.S. 923, 232 App. 
Div. 781 (aff 242 N.Y.S. 210, 1386 Misc. 
881) ]. 


16. Lee v. First Nat. Bank, 263 S. 
W. 89, 150 Tenn. 275. 


17. ‘In re Storts’ Estate, 253 N.Y.S. 
834, 142 Misc. 54. 


18. U.S.—American Bonding Co. of 
Baltimore v. Richardson, 214 F. 897, 
131 C.C.A. 565; Burr v. McEwen, 4 F. 
Cas.No. 2,193, Baldw. 154. 


Ariz.—In re Schuster’s Estate, 281 
PSS sO CATI ZA 


Cal.—Bermingham v. Wilcox, 52 P. 
822, 120 Cal. 467; In re Whitney’s Es- 
tate, 248 P. 754, 78 Cal.App. 638; In re 
Hamon’s Mstate, 212 P! 399, 60 Cal: 
App. 154. 


Ga.—Bourquin v. Bourquin, 47 S.E. 
639, 120 Ga. 115; Campbell v. Miller, 
38: Ga. 304, 95 Am.D. 3899" King wv. 
King, 37 Ga. 205. 


Ill.—Cowles v. Morris & Co., 161 N. 
Ee 150,.. 330- Tl. 11): aff 242) Te App: 
548]; Carlstrom v. Frackelton, 263 I1l. 
App. 250; Suffolk v. Leiter, 261 fil. 
App. 82. 


Iowa.—Dillivan v. German Sav. 
Bank, 124 N.W. 350 [mod on other 
grounds 136 N.W. 120]. 


Kan.—Morrow vy. Saline County, 21 
Kan. 484 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194. 


Mass.—PExchange Rrustes ico: Vv. 
Doudera, 170 N.E. 73, 270 Mass. 227. 


N.Y.—In re Clark’s Will, 177 N.E. 
397; 4' 257 NiWeeel 325) 7 WAMutR. S490: 
Brown v. Cleveland Trust Co., 135 N. 
Ee 829,., 233 No.9 399) Costellouive 
Costello, 103 N.E. 148, 209 N.Y. 252; 
King v. Talbot, 40 N.Y. 76; Litchfield 
Vu W bite, 7 ANDY. 43:8) eS 2am aps oe ae 
Seld. 37; In re Roche’s Will, 251 N. 
Y.S. 347, 233° App. Div. (236 [mod ion 
other grounds 182 N.E. 82, 259 N.Y. 
458];. Higgins v. Whitson, 20 Barb. 
141; In re Parsons’ Estate, 257 N.Y.S. 
339, 143 Misc. 368; In re Kruger’s Es- 
tate, 252 N.Y.S. 688, 141 Misc. 475; 
In re Pulitzer’s Estate, 249 N.Y.S. 87, 
139 Misc. 575 [supplemented 251 N.Y. 
S. 549, 140 Mise. 572, and aff 260 N.Y. 
S. 975]; In re Lathers’ Will, 243 N.Y. 
S. 366, 137 Misc. 226; In re Wilmerd- 
ine’s Will, 238 N.Y.S: 375, 135 Misc. 
674; In re Knower’s Hstate, 200 N.Y.S. 
777, 121 Mise. 208; In re Bishop’s Es- 
tate, 151 N.Y.S. 768, 89 Mise. 355; In 
re Vom Saal’s Will, 145 N.Y.S. 307, 82 
He 531; Powell v. Hill, 170 N.Y-S. 
Oise? 


Ohio.—Morris v. Mull, 144 N.E. 436, 
110) Ohio St. 623,39 A:.R..3238. 


Okl.—Brittain v. Clark, 242 P. 544, 
115 Okl. 241; Wyman v. Herard, 59 
Pa L009. 9) Os. 


Or.—Boehmer vy. Silvestone, 186 P. 
2652 9b Ons L545 


Pa.—Fahnestock’s Appeal, 104 Pa. 
46; Neff’s Appeal, 57 Pa. 91; Jones’ 
Appeal, 8 Watts & S. 143, 42 Am.D. 
82; Roach’s Wst., 22 Pa.Dist. 618; 
Parry’s Est., 22 Pa.Dist. 338; Markle’s 
Hst.605 )Pa.Dist. 047, li eea.Comesi: 
James’ Hst., 15 Pa.Co. 15; In re Old, 
8 Lanc.L.Rev. 329 faff 24 A. 752, 150 
aig 529]; Beck’s Estate, 12 Phila. 


S.C.—Klugh v. Seminole Securities 
Cone o) S.H 64455 LOS IStC. sZ0r@uns 
ningham v. Cunningham, 62 S.E. 845, 
81 S.C. 506. 


Tenn.—Carter Vv. 


Rolland, Vet 
Humphr. 333. 
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without compensation has been held not to lessen 
the care required,!® although it has also been held 
that, where a trustee received compensation, his 
accountability should be much greater than where 
gratuitously 
However, a trustee is not an insurer of the trust 
property or of results,74 and when it is shown 
that a trustee has been faithful and diligent, the 
courts will view his acts with hberality and indul- 


his services have been 


2 


gence,’? and will not hold him responsible for mere 
mistakes or errors of judgment,?* or for losses not 


attributable to lack of fidelity ;?4 


is no defense where the trustee has arbitrarily over- 
stepped the bounds of his authority,?° or where he 


has not exercised diligence or has 


Tex.—Ewing v. Wm. L. Foley, Inc., 
280 S.W. 499, 115 Tex. 222, 44 A.L.R. 
627 [rev (Civ.App.) 239 S.W. 251, and 
cit Cyc]; McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 3138, and cit Cyc]; Daniel 
v. Irwin, (Civ.App.) 250 S.W. 254. 


Va.—Winder v. Nock, 52 S.B. 561, 
104 Va. 759, 3 L.R.A.N.S. 415; Reyn- 
olds v. Pettyjohn, 79 Va. 327. 


W.Va.—Davis v.. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228. 


Wis.—Hutchinson vy. Lord, 1 Wis. 
286, 60 Am.D. 381. 


[a] More than ordinary diligence. 
—It has been held that trustees must 
exercise more than ordinary diligence 
and vigilance in management of trust 
estates. In re Dreier’s Estate, 235 N. 
W. 439, 204 Wis. 221. 


19. Switzer v. Skiles, 8 Ill. 529, 44 
Am.D. 723. 


20. Clark v. Anderson, 
(Ky.) 99. 


21. Thompson v. Hays, 11 F.(2d) 
244; Dillivan v. German Sav. Bank, 
(Iowa) 124 N.W. 350 [op withdrawn 
on reh 136 N.W. 120]; In re Lathers’ 
Will, 243 N.Y.S. 366, 137 Misc. 226. 


22) (Cal. — Ellie vy. Naglee, 97 Cait 
683; Purdy v. Johnson, 248 P. 764, 
78 Cal.App. 310. 


Md.—Calvert v. Carter, 18 Md. 73; 
. Diffenderffer v. Winder, 3 Gill & J. 
Site 


Neb.—State v. Exchange Bank of 
Ogallala, 209 N.W. 249, 114 Neb. 664. 


Ohio.—-Moeller v. Poland, 89 N.E. 
100, 80 Ohio St. 418. 


Eng.—McDonnel v. White, 11 H.L. 
Cas. 570, 11 Reprint 1454. 


[a] Thus, while the failure of a 
trustee to exercise the careful dili- 
gence he otherwise would have exer- 
cised in selling trust property, by rea- 
son of his having been misled, im- 
posed upon, or misinformed, or be- 
cause of impaired health and bodily 
infirmities, by reason of which he did 
not procure the highest price possi- 
ble for the property, may not excuse 
him, such facts would appeal to the 
conscience of a chancellor in deter- 
mining not only his legal liability, 
but the equities that, may exist be- 
tween all the parties connected with 
the transaction. Newman v. Shreve, 
USA. 19; 229 Pa. 200. 


{bj Frand will not be presumed. 
Mead v. Chesbrough Bldg. Co., 151 F., 
998, 81 C.C.A. 184 [foll Mead v. Gal- 
Jatin, 151 EF. 1006, 81 C:C.A. 192]. 


23. U.S.—Thompson vy. Hays, 11 F. 
(2d) 244. 


Cal.—Ainsa v. Mercantile Trust Co. 
of San Francisco, 163 P. 898, 174 Cal. 
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proper.” 


rendered.”° 


but good faith 


acted unreason- 


504; 
Tll.—Wylie_ v. 

618, 277 Ill. 484; 

Tll.App. 82. 


Mass.—Taft v. Smith, 70 N.E. 1031, 
186 Mass. 31; Pine v. White, 56 N.E. 
967, 175 Mass. 585; Root v. Yeomans, 
15 Pick. 488. 


Mich.—Gibney. v. Allen, 120 N.W. 
811, 156 Mich. 301. 


N.Y.—In re Clark’s Will, 177 N.E. 
SIG MeO aNe Neo 2hip Cia cA lis 4 OO MeN 
Sub nom. In re Fulton Trust Co., 249 
N.Y.S. 923, 232 App.Div. 781 (aff.242 
N.Y.S. 210, 1836 Mise. 881)]; Crabb v. 
Young, 92 N.Y. 56; Meisel v. Central 
Trust Co. of New York, 167 N.Y.S. 143, 
179 App: Div. 795° [ati 119 INiwe 1059) 
223 N.Y. 589]; In re Lathers’ Will, 
243 NiX<S. 366, 137 Misc. 226; In re 
Vom Saal’s Will, 145 N.Y.S. 307, 82 
nee 531; Powell v. Hill, 170 N.Y.S. 

De 


Pa.—In re Kline’s Hstate, 124 A. 
280, 280 Pa. 41, 32 A.L.R. 926; In re 
Detre’s Estate, 117 A. 54, 273 Pa. 341; 
Schrack’s Est., 9 Pa.Dist. 149. 


rah aia v. Porcher, 20 S.C.Eq. 
£70. 


Va.—Myers v. Zetelle, 21 Gratt. (62 
Va.) 733. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


Eng.—Crookshanks v. Turner, 7 
Bro. P.C.. 255, 3 Reprint 166; »-Atty- 
Gen. v. Exeter, 2 Russ. 45, 3 Eng.Ch. 
45, 88 Reprint 252. 


B.C.—Duthie v. Gallagher, [1930] 2 
Dom.L.R. 582. 


[a] Acts of trustee must be judged 
in each case by the facts and circum- 
stances. Dibert v. D’Arcy, 154 S.W. 
1116, 248 Mo. 617. 


[b] Where one trustee is also ben- 
eficiary.—One cannot be made.to suf- 
fer as a beneficiary under a testamen- 
tary trust for errors of judgment asa 
trustee, for which neither he nor his 
cotrustees are liable as_ trustees. 
Reggio v. Warren, 93 N.E. 805, 207 
Mass. 525, 32 L.R.A.N.S. 340, 120 Ann. 
Cas. 1244. 


Relief, under statutes, of trustees 
who act honestly and reasonably see 
infra § 527. 

24. See infra § 527. 


25. Gibney v. Allen, 120 N.W. 811, 
156 Mich. 301; Pennington v. Seal, 49 
Miss, 518; Moeller v. Poland, 89 N.E. 
100, 80 Ohio St. 418; Whicher v. Na- 
ional VRrust (Conns22) Ont. GOlmeS 
Ont.W.N. 383, 17 Ont.W.R. 788 [rev 
19 Ont.L. 605, 14 Ont.W.R. 888]. 


[a] Thus, where, with respect to 
the disposition of the trust property, 
a trustee’s judgment is finally to con- 


Ellig v. Naglee, 9 Cal. 683. 


Bushnell, 115 N.E. 
Suffolk v. Leiter, 261 


Seeking advice of counsel. 
involving doubt, 
sel,?® and acting on the advice of counsel has been 
held in some eases to relieve the trustee from lia- 
bility,°° but, in other cases, not to have that effect.*? 
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ably,?® or has been guilty of such gross neglect as 
no reasonably intelligent person would consider 
That the trustee is the father of the 
beneficiary has been held not to lessen the obliga- 
tions which he assumes.?* 


In important matters 
the trustee should consult coun- 


Information to beneficiary. It is the duty of a 
trustee to keep informed as to the condition of the 
trust fund,?? and on request to impart such infor- 
mation to the cestui que trust,?* and it has been held 


trol, and yet there is devolved upon 
him, by the nature of the trust, the 
duty to take reasonable means to 
enable him to arrive at a correct and 
reasonable judgment, and such duty 
is entirely neglected by him, the mere 
presence of good intention and ab- 
sence of bad motive will not relieve 
him of a charge of breach of trust. 
Moeller v. Poland, 89 N.E. 100, 80 
Ohio St. 418. 


26. In re Clark’s Will, 242 N.Y.S. 
210, 136 Misc. 881 [aff sub nom. In re 
Fulton Trust Co., 249 N.Y.S. 923, 232 
App: Div. 781, reve att Neb 39, 1250 
N.Y. 132, 77 A.L.R. 499]; Moeller v. 
Poland, 89 N.E. 100, 80 Ohio St. 418. 


27. Ellig v. Naglee, 9 Cal. 683; 
Steward v. Traverse City State Bank, 
153 N.W. 793, 187 Mich. 387; Moeller v. 
Poland, 89 N.E. 100, 80 Ohio St. 418; 
Gilbert v. Sutliff, 3 Ohio St. 129. 


[a]. Supine negligence or willful 
default will render a trustee liable 
for the ensuing loss. Ainsa v. Mer- 
cantile Trust Co. of San Francisco, 
163 P. 898, 174 Cal. 504; In re Kline’s 
Estate, 124 A. 280, 280 Pa. 41, 32 A. 
L.R. 926; In re Detre’s Estate, 117 A. 
54, 273 Pa. 341; In re Allis’ Estate, 209 
N.W. 945, 210 N.W. 418, 191 Wis. 23. 


28. Randolph v. East Birmingham 
Land Co., 16 So. 126, 104 Ala. 355, 53 
Am.S.R. 64. 


29. In re Isenberg’s Estate, supra. 
30. In re Calhoun, 6 Watts (Pa) 
185; Vez v. Emery, 5 Ves.Jr. 141, 31 


Reprint 513. 


31. 
210, 136 Mise. 881 [aff sub nom. In re 
Fulton Trust Co., 249 N.Y.S. 923, 232 
App.Div. 781, rev 177 N.E. 397, 257 
N.Y. 132, 77 A.L.R. 499]; Freeman 
Ve Cook, 41. NG sss. 


32. Bermingham vy. Wilcox, 52 P. 
822, 120 Cal. 467; Walker v. Symonds, 
3 Swanst. 1, 36 Reprint 751. 


33. Woolf v. Barnes, 93 N.Y.S. 219, 
46° Mise: 169) [rev 93 IN-Y.S: 9618 aloe 
App.Div. 620]; In re Dartnall, [1895] 
Ohare: 


[a] Thus.(1) it is held that a:man- 
aging trustee of a business must al- 
low anyone claiming an interest there- 
in to see the accounts of the business 
(Jay v. Squire, 5 Ohio S.&C.P. 318, 7 
Ohio N.P. 345); (2) and that a person 
contingently entitled to a share of a 
trust fund, although assured by the 
trustees that the fund is invested in 
consols standing in the names of the 
beneficiaries, and free from any 
claims, is nevertheless entitled to an 
authority from the trustees enabling 
him to ascertain for himself at the 
bank of England if there be any charg- 
ing order, or distringas against the 
consols (In re Tillott, [1892] 1 Ch. 
86). (3) A cestui que trust is prima 


For later cases. developments and changes in the law see Annotations, same title and section number, 


In re Clark’s Will, 242 N.Y.S.. 


nl 
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that a trustee is bound to communicate to the bene- 
ficiary any knowledge he may have affecting the 
beneficiary’s interests, so far as they are embraced 
in the trust relation, ba and he cannot rid himself 
of his duty to warn and to denounce any improvi- 
dence or oppression which he may discover.*® 


Protection and safety of trust fund. The safety 
of the trust fund‘is the first care of the law, and on 
this depends every rule which has been’ made for 
the conduct of trustees.*® Where a trustee of an 
express trust has received the trust fund and has 
not spent it for trust purposes, he cannot deny that 
the fund is still in his hands.** It is no part of the 
duty of a trustee to attempt to prove that certain 
named children of the creator of the trust are il- 
legitimate.*® Although it has been held the duty 
of the trustee to protect the trust estate from an 
attempted alienation of the income contrary ‘to 
‘law,?° a trustee has been held not chargeable with 
the duty of supervising the expenditure of the in- 
come after its payment to the beneficiary or his 
guardian.*° 


Trustee acting in other capacities. Where a trus- 
tee is acting in another fiduciary capacity also, his 
duties in the two relations are practically separate 


facie entitled to the production andy 
inspection of all title deeds and other 


TRUSTS 


extrinsic as well as intrinsic. 
v. Kipp, 145 N.W. 183, 


[65 C.J.] 651. 


and distinet,41 and he is bound, as trustee, to per- 
form only those obligations which devolve on him 
as such.4* Where a person is a trustee of two dis- 
tinct trusts, he must keep the funds and the appli- 
cation thereof separate,t® even though the corpus 
of each fund is finally to be paid to the same party.‘* 


Incompatible offices. A trustee must not accept 
and hold any office imposing on him interests or 
duties in conflict with his interests as trustee.*® 


Person assuming to acti as trustee has been held 
to incur the responsibility of a trustee,*® and can- 
not set up as an excuse for a breach of trust that 
he did not know what the trusts were, or what were 
the legal consequences of the acts done by him in 
relation to the trust.47 So, too, a trustee de son 
tort is held to the same liability as if he had been 
lawfully appointed.*8 However, persons who assist 
a trustee in committing a breach of trust have been 
held not to assume the duties of a trustee.*9 


Fraud of some beneficiaries. A trustee has been 
held not liable for fraud committed by two of the 
beneficiaries on the other beneficiaries after the ter- 
mination of the trust, and with which he was not 
connected.®° 


will, but merely that the stock should 
not be sold, either in whole or in part, 


Laun 


155 Wis. 347, 5 


documents relating to the trust estate 
which are in the possession of the 
trustees (In re Cowin, 33 Ch.D. 179); 
(4) and a person who was originally 
a cestui que trust is entitled to have 
the trustee show him the original 
deed of trust, although it is a matter 
of contention between him and the 
trustee as to whether such deed has 
been partially or wholly exhausted 
by a subsequent deed (Bugden_v. 
Tylee, 21 Beav. 545, 52 Reprint 970). 
(5) However, under the circumstanc- 
es of the particular case, trustees 
were held to be guilty of no breach of 
trust in not informing remaindermen, 
upon their attaining majority, of their 
interest in the trust fund (Mulford v. 
Mulford, (N.J.Ch.) 53 A. 79); (6) and 
it was held that, under a trust cre- 
ated by will, where the widow is the 
beneficiary, the trustees did not owe 
the widow any duty to inform her of 
her statutory rights in the estate of 
her husband, so long as they made no 
effort to extinguish such rights by 
purchase or otherwise, but remained 
passive in the matter (Ludington v. 
Patton, 86 N.W. 571, 111 Wis. 208). 
(7) It is also held that a trustee is 
not bound to show his cestui que trust 
cases laid before counsel with a view 
‘of resisting a claim by such cestui que 
trust (Thomas v. Secretary of State 
for India, 18 Wkly.Rep. 312); (8) 
and that, where a-person claiming 
to be a cestui que trust requests in- 
formation in regard to the trust es- 
tate, the trustees have a right to de- 
mand that they be guaranteed against 
the expense of complying with the 
requisition (In re Bosworth, 58 L.J. 
Ch. 4382) 


34. Morgan vy. Asher, 193 P. 288, 49 
Gal. App. 2725, General, Inw. 
American Hide & Leather Co., 127 A. 
659, 97 N.J.Eq. 230; Abbitt v. Greg- 
ory, 160 S.H. 896, 201 N.C. 577; Laun 
v. Kipp, 145 N.W. 1838, 155 Wis. 347, 5 
A.L.R. 655. 


[a] Failure to do so regarded as 
fraud.—The failure of a trustee to 
make a full disclosure to his benefi- 
ciary, where silence will result in in- 
jury to him, may be regarded as fraud 


Convey 


A.L.R. 655. 


35. Globe Woolen Co. v. Utica Gas 
wplcotrie Co., 121 N.E.. 378, 224 N.Y. 


386. In re Union Trust Co. of New 
York, 149 N.Y.S. 324, 86 Misc. 392 [aff 
WS55 ON. Y.S--1145, 170 App. Div. 953. Catt 
114. N.H. 1057, 219) N.Y. 514). 


37. Hivick v. Hemme, 247.P. 692, 
118 Okl. 167. ‘ 


38. Dwight v. Gibb, 129 N.Y.S. 961, 
145 App.Div. 223, 129 N.Y.S. 965, 145 
App.Div. 915, 129 N.Y.S. 966, 145 App. 
AD aby Calis 


39. Seely v. Fletcher, 117 N.Y.S. 86, 
63 Misc. 448 [aff 120 N.Y.S. 1145, 135 
App.Div. 920]. 


40. Matter of Fisk, 92 N.Y.S. 394, 
45 Misc. 298. 


41. Wylie v. Bushnell, 
618,277 Ill: 484. 


Change of possession from that of 
executor to that of trustee see Mxecu- 
tors and Administrators § 470. 


Duties and liabilities of executors 
as trustees see infra § 528. 


42. See case infra this note. 


[a] Thus, a trustee for the benefit 
of minors is not bound, as trustee, to 
obey any order of court directed to 
him as guardian. Murphy v. Santa 
Clara County Super. Ct., 24 BP. 310; 
84 Cal. 592. 


43. Sutton vy. Safe Deposit & Trust 
Co. iof Baltimore, 142 A. 627, 155 Md. 
483;° Borst, vicCorey,, 16), Barb. -136 
[aff 15 N.Y. 505]; Atty.-Gen. v. Gold- 
smiths’ » Gos, Coops Pr.ocCas. 292, 047 
Reprint 510. ’ 


{a] Trust instrument held not to 
require stock to be held as whole.— 
A will directing that the testator’s 
holdings of stock in a named corpo- 
ration be held “intact, as I consider 
them valuable property, which I be- 
lieve will increase in value,’’ has been 
held not to require that the stock be 
held as a whole and undivided, and 
applied toward the creation of one of 
the trust funds provided for by the 


115 N.E. 


but should be retained as part of the 
securities of the various trust funds, 
which under the law the trustees 
would not be justified in doing, the 
stock not being a legal investment 
for trust funds, and that it should be 
apportioned between such trust funds. 
In re Davis’ Hstate, 184 N.Y.S. 813, 
113 Misc. 419. 


44. Moore v. McKenzie, 92 A. 296, 
112 Me. 356. 


45. Inre ar) ee Estate, 28 Ha-! 
wali 590, 672 


Duty not te place himself in posi- 
tion where self-interest will, or may, 
conflict with duties as trustee see in- 
fra § 520. 


46. Bennett v. Austin, 81 N.Y. 308 
[rev 10 Hun 451]; Rackham v. Sid- 
dall, 16 Sim. 297, 839 Eng.Ch. 297, 60 
Reprint 888 [aff 2 Hall.&T. 44, 47 Re- 
print 1590, 1 Macn.&G. 607, 47 Eng.Ch. 
482, 41 Reprint 1400]. 


[a] Degree of care required is not 
lessened by the fact that the person 
serving is a self-constituted trustee. 
Indiana, ete., R. Co. v. Swannell, 54 
Ill.App. 260. 


47. Pearce v. 
52 Reprint 11038. 


48. N.Y.—Putnam v. Lincoln Safe 
Deposit Co., 83 N.H. 789, 191 N.Y. 166. 


Pa.—Potter v. Hoppin, 10 Phila. 
396, 82 Leg.Int. 66. 


Vt.— Bailey v. Bailey, 32 A. 470, 67 
Vt. 494, 48 Am.S.R. 826. 


Va.—Pannill y. Calloway, 78 Va. 
387; Brown v. Lambert, 33 Gratt. (74 
Wial)i 216,65 Ae ae v. Finney, 14 
Gratt. (55 Va.) 33 


W.Va.—Morris v. Joseph, 1 W.Va. 
256, 91 Am.D. 386. 


49. Rolfe v. Gregory, 4 De G.J.&S. 
576, 69 Eng.Ch. 441, 46 Reprint 1042 
(holding that the expression ‘“con- 
structive trustee” sometimes applied 
to them is simply used to denote the 
fact that the remedy against them 
is the same as against a trustee). 


50. Benson v. Murton, 133 P. 340, 
1189, 66 Or. 199. 


Pearce, 22 Beav. 248, 
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Power in trust.®1 


Profit®®>—(1) In General. in 


51. Compelling execution of power 
in trust see infra § 874. 


52. D.C.—Fitzgerald v. Wynne, 1 
App.Cas. 107. 

Ind.—Kintner v. Jones, 23 N.E. 701, 
122 Ind. 148. 


Ky.—Green v. Johnson, 4 Bush 164; 
Muldrow v. Fox, 2 Dana 74; Coleman 
v. McKinney, 3 J.J.Marsh. 246. 

Md.—Venable v. Baltimore Mercan- 
tile Trust, etc., Co., 21 A. 704, 74 Md. 
187. 

M 
Cush. 571. 

Minn.—Faloon v. Flannery, 76 N.W. 
954, 74 Minn. 38 [dist Tidd v. Rines, 2 
N.W. 497, 26 Minn. 201). 

N.J.—Berrien v. Berrien, 4 N.J.Eq. 
oils 

N. ae ee AWE 


10 


reenough y. Welles, 


Floyd, 35 N.E. 606, 
140 N, V2 3373) Dominick v. Sayre, 5 
N.Y. Super. 586: Stanley v. Payne, 119 
INGY.S: 670, 65 Mise. 77; In re Quin, 5 
INSY Sere Ou, Connolly Surr. 381. 


Eng.— Weller v. Ker, L.R. 1 H.L.Se. 


11; Harding v. Glyn, 1 Atk. 469, 26 
Reprint 299; Pierson v. Garnet, 2 
Bro.Ch. 38, 29 Reprint 20, Prec.Ch. 202 


Meller v. Stanley, 
Eng.Ch. 1438, 46 


note, 24 Reprint 97; 
2 De G.J.&S. 188, 67 
Reprint 345. 


538. Haynes v. Carr, 49 A. 638, 70 
N.H. 468; Lembeck v. Lembeck, 68 A. 
337, 73 N.J.Eq. 427; Graham v. Liv- 
ingston, 7 Hun (N.Y.) 11; Gladding v. 
Follett, 2 Dem.Surr. 58 [aff 30 Hun 
219, 2 Dem.Surr. 58 note, aff 95 N.Y. 
652]. 


54. White v. 
61 Reprint 466. 


55. Right to lease trust property 
to himself see infra § 665. 


Right to sell trust ep peney to him- 
self see infra §§ 642-644. 


Whether beneficiary can be trustee 
see supra § 337. 


56. U.S.—Warfield v. Bixby, 51 F. 
(2d) 210; Turner v. Kirkwood, 49 F. 
(2d) 590 [cert den 284 U.S. 635, 52 S. 
Ct. 18, 76 L.Ed. 540]; Diamond vy. Con- 
NOL veo he ose LOS  O.CnA. O90. [Ley 
on other grounds 276 F. 87, cert den 
49S .Cts £69, 257 U.S:. 656, 66 hd: 
420, cert den 39 S.Ct. 7, 248 U.S. 561, 
63 L.Ed. 422 Williamson vy. Krohn, 
66 F. 655, 13 C.C.A. 668; Jenkins v. El- 
dredge, 13 F.Cas. No. 7,268, 3 Story 
325; Lenox v. Notrebe, 15 F.Cas. No. 
8,.246c, Hempst. 251; Sloo v. Law, 22 
F.Cas. No. 12,957, 3 Blatchf. 459. 


Ala.—Enslen vy. Allen, 49 So. 
160 Ala. 529. 


Alaska.—Moore vy. Moore, 1 Alaska 
225. 

Cal.—Bermingham v. Wilcox, 52 P. 
822, 120 Cal. 467. 


D.C.—Mellon v. U. S. ex rel. Z. & F. 
Assets Realization Corporation, 60 
App.D.C. 387, 55 EF.(2d) 745; Doer- 
schuck v. Mellon, 60 App.D.C. 388, 55 
F.(2d) 741. 


Fla.—Jungbluth v. American Bank 
& Trust Co., 134 So. 618, 101 Fla. 289 
[cit Cyc]. 


Ga.—Clark v. Clark, 144 S.E. 787, 


Wilson, 1 Drew. 298, 


430, 


Where a power in trust is given 
to a person, it is his duty to exercise it,°? even though 
he is given a diseretion as to the manner of execut- 
ing it,°? or as to the shares to be appointed.** 
[§ 520] b. Exclusion of Individual Interest 
administering 
trust, the trustee must act for the beneficiaries, and 
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and 
the 
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Ind.—Teegarden v. Lewis, 40 N.E. 
1047, 44 N.E. 9, 145 Ind. 98. 


Iowa.—Andrew v. Citizens’ State 
Bank of Goldfield, 221 N.W. 954, 207 
Iowa 386; Becker v. Becker Bros., 209 
N.W. 447,.202' Iowa 7; WLinsley v. 
Strang, 126 N.W. 941, 128 N.W. 932, 
149 Iowa 690; Booth v. Bradford, 87 
N.W. 685, 114 Iowa 562. 


Mass.—Robertson v. Hirsh, 177 N.E. 
676, 276 Mass. 452; Ball v. Hopkins, 
167 N.E. 338, 268 Mass. 260; Taylor v. 
Boston Safe Deposit & Trust Co., 159 
N.P. 618, 262 Mass. 287; Witherington 
v. Nickerson, 152 N.H. 707, 256 Mass. 


351; Hayes v. Hall, 74 N.B. 935, 188 
Mass. 510; Arnold v. Brown, 24 Pick. 


89, 35 Am.D. 296. 


Mich.—Thompson v. Walker, 234 N. 
W. 144, 258 Mich. 126; Chambers v. 
cRPTR OR, 173 N.W. 367, 207 Mich. 


Mo.—Newman v. Newman, 54 S.W. 
19, 152 Mo. 398; Patterson v. Booth, 
15 S.W. 543, 103 Mo. 402; Grumley v. 
Webb, 44 Mo. 444, 100 Am.D, 304. 


Neb.—Nebraska Power Co. v. Koen- 
ig, 1389 N.W. 839, 93 Neb. 68. 


N.J.—Keely v. Black, 107 A. 825, 
90 N.J.Eq. 439 [rev on other grounds 
111. A. 22, 91 N.J.Eq. 520]; In re Hill’s 
Estate, 82 A. 338, 79 N.J.Eq. 521. 


N.Y.—Carpenter v. Taylor, 58 N.E. 
53, 164 N.Y. 171; Fulton v. Whitney, 
66 N.Y. 548 [aff 5 Hun 16]; Ogden v. 
Murray, 39 N.Y. 202, 6 Transer.A.:129; 
In re Cady’s Estate, 207 N.Y.S. 385, 
211 App.Div. 373; Young v. Barker, 
P20 NOY Sa) 20 140 SA ppsbive 4) SOmy 
Stickles v. Bernier, 249 N.Y.S. 430, 139 
Mise. 405; In re Clift’s Estate, -23 
N.Y.S. 6385, 135 Mise. 4; Plage v. Bly, 
1 EHdm.Sei.Cas. 206, 4 N.Y.Leg.Obs. 
100; Meads v. Walker, Hopk. 587. 


N.C.—Boyd v. Hawkins,-37 N.C. 304. 
Pas Hst., 29° Pa.Cow 360. 


W.Va.—Taylor vy. Thomas, 155 S.E. 
546, 109 W.Va. 496 [quot Cyc]; New- 
comb v. Brooks, 16 W.Va. 32. 


Wis.—Ludington y. Patton, 86 N.W. 
571, 111 Wis. 208; Roller v. Spilmore, 


13 Wis.” 26. 
Eng.—Richardson vy. Chapman, 7 
BrovkiCs <8) 3 eReprint (20635 (hse p. 


Phelps, 9 Mod. 357, 88 Reprint 505. 


Ont.—Robinson y. Coyne, 14 Grant 
Chy 562: 


[a] Disturbance of equal balance 
of holdings of stock (1) by the trust 
estate and by the trustee as an in- 
dividual has been held not in itself 
unconscionable (Anderson y. Bean, 
172 N.E. 647, 272 Mass. 432, 72 A.L.R. 
959) (2) and not to make a trustee ac- 
countable beyond the price received 
for sale of stock (Anderson y. Bean, 
supra). 


[b] Presidency of corporation.— 
(1) Although a trustee’s acceptance 
of salary as president of a corporation 
in which trustees held preponderant 
majority of stock has been held to cre- 
ate personal interest inconsistent 
with duties as trustee (In re Kirk- 
man’s Estate, 256 N.Y.S. 495, 143 Misc. 
342), (2) it has also been held that 


tv of fraud. 


| 167 


[§§ 519-520 


not for himself in antagonism to the interests of the 
beneficiaries; he is prohibited from using the ad- 
vantage of his position to gain any benefit for him- 
self at the expense of the cestuis que trustent,°® 
and from placing himself in any position where his 
self-interest will, or may, conflict with his duties 
as trustee,°? as a trustee is required to protect at 


the rule that a trustee shall not make 
a profit for himself out of his trust is 
not to be so strictly interpreted as to 
exclude a trustee from reaping the in- 
cidental advantages which may spring 
from his office, Such as using the pow- 
er and advantage given to him as trus- 
tee to be elected to the presidency of a 
corporation (Lafferty’s Hstate, 2 Pa. 
Dist2i5))s 


{c] Investment in corporation in 
which interested.—(1) Where a trus- 
tee invests trust funds in bonds of a 
private corporation, of which he was 


st 


an organizer and is a stockholder and , 


director, it has been held that he deals 
with the funds to his:own advantage 
within the prohibition of Cal. Civ. 
Code § 2229. Bermingham y. Wilcox, 
52 P. 822, 120 Cal: 467. (2). The act 
of trustees’in permitting moneys due 
the estate from a corporation in which 
the trustees were interested as indi- 
viduals to be considered as an invest- 
ment of trust funds and continued as 
such has been held not a proper exer- 
cise of discretion. In re Keane, 160 
N.Y.S. 200,95. Mise. 25: 


[ad] Estoppel to absorb trust prop- 
erty.—The fact that a widow had at- 
tempted to execute a testamentary 
trust created by her husband’s will 
does not eStop her from claiming the 
property under a deed executed by 
him, of which she had no knowledge 
until after his death, since such prop- 
erty formed no part of the trust es- 
tate, and therefore her claim of it was 
not the absorbing of the subject of the 
trust for her benefit. Leighton v. 
Leighton, 194 N.W. 276, 196 Iowa 1191. 


[e] Attempting to get title to trust 
res.—Trustees attempting to get title 
to trust property* have been held guil- 
Bolling v. Ford, 281 S.W. 
AVS5 Zl oy 40 Se 


57. U.S.—Booth vy. Greer Inv. 
52 FE. (2d) 857 [aff 62 F.(2d) 321]. 


Ala.—Enslen y. Allen, 49 So. 430, 160 
Ala. 529. 


Cal.—In re Parker’s Estate, 251 P. 
907, 200 Cal.-132, 49 A.L.R. 1025. 


Ga.—Clark vy. Clark, 144 S.H. 787, 
Caw: 


Ill.—Bennett vy. Weber, 154 N.E. 
105, 323 Ill. 283; City of Chicago vy. 
Tribune Comes N.E. TON, BAS hls 242. 
Hinsey v. Supreme Lodge ee Pas 
ay Ane 248 [aff 89 N.E. 728, 241 Til. 


Gog 


lowa.—Bennett v. Klipto Loose 
Leaf Co., 207 N.W. 228, 201 Iowa 236; 
In re Carmody’ s Estate, 145 N.W. 16, 
163 Iowa 463. 


Ky.—Richardson y. Spencer, 18 B. 
Mon. 450. 


Mass.—Anderson y. Bean, 172 N.E. 
647, 272 Mass. 482, 72 A.L.R. 959; Ball 


sae Hopkins, 167 N.E. 338, 268 Mass. 


Mich.—Chambers yv. Chambers, 173 
N.W. 367, 207 Mich. 129. 


(he WES v. Williams, 38 Miss. 


Minn.—Missouri Valley Trust Co. v. 
Nelson, 177 N.W. 835, 146 Minn. 66. 


N.J.—Shanley’s Estate y. Fidelity 
Union Trust Co., (Ch.) 157 A. 160. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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all hazards, even to his own personal loss or dis- 
advantage, the estate under his administration where 
his personal and individual interests conflict with 
those of the trust estate;°® and where a trustee uses 
trust property for his own personal advantage, 
So, too, a trustee 
will not be permitted to profit by his own failure of 
act, without knowl- 
change title to the 
latter’s choses in action to himself individually.®? 


plenary relief may be granted.°® 


duty,®°° and he cannot by his own 
edge of the eestui que trust, 


Dealing with estate to personal advantage. 
though there are exceptions to the rigid enforee- 


N.Y.—Ten Eyck v. Craig, 62 
406 [aff 2 Hun 452, 5 Thomps.&C. 65]; 
Colburn y. Morton, 1 Abb.Dec. 378, 3 
Keyes 296, 1 Transcr.A. 145, 5 Abb. 
Pr.N.S. 308, 36 How.Pr. 150; In re 
Kirkman’s Hstate, 256 N.Y.S. 495, 143 
Misc. 342. 


ie pa v. Boyajian, 90 Pa.Super. 
386. 


S.D.—In re Ketcham’s Estate, 171 
N.W. 764, 41 $.D. 515. 


Eng.—Hamilton v. Wright, 9 CL&F. 
111, 8 Reprint 357; Aberdeen R. Co. v. 
Blaikie, 2 Eq.Rep. 1281, 1 Macq. 461; 
Bennett v. Gaslight, ete., Co., 52 L.J. 
Ch. 98; Plowright v. Lambert, 52 L.T. 
Rep.N.S. 646. 


fa] Trustee employed by trustee of 
another trust.—Where a trustee of 
one trust has nothing to do with an- 
other trust created by the same set- 
tlor, he may be rightfully employed 
by the trustees of the latter trust and 
his compensation computed on the 
amount of profits derived from the 
conduct of the settlor’s business for 


the trustees. Hall’s Appeal, 40 Pa. 
409. 
{b] Where trustee has assumed in- 


terests in conflict with his interests 
as trustee, he may be required to sur- 
render all such interests and to ac- 
count for all loss resulting from his 
illegal conduct. Hinsey v. Supréme 
Lodge Knights of Pythias, 138 Ill.App. 
248 [aff 89 N.E. 728, 241 Ill. 384]. 


Duty not to hold office imposing in- 
terests or duties in conflict with in- 
terests as trustee see supra § 519. 


58. In re Clift’s Estate, 237 N.Y.S. 
635, 185 Misc. 4. 


59. Backus y. Finkelstein, 
(2a) 357. 


60. Smith, etc., Co. v. Jacobson, 107 
N.W. 166, 97 Minn. 273 


[a] Thus a trustee whose unex- 
plained failure to collect the income 
from trust property and apply it and 
other trust funds actually collected 
ona note of the cestui resulting in its 
nonpayment at maturity cannot re- 
cover charges against the cestui to 
which the trustee became entitled, un- 
der contract, on the nonpayment of 
the note. Smith, etc., Co. v. Jacobson, 
107 N.W. 166, 97 Minn. 273. 


61. McDonald v. Hartford Trust 
Co.; 132 A. 902, 104 Conn. 169. 


62. Whitelock v. Dorsey, 88 A. 241, 
121 Md. 497; Brooker y. William H. 
Thompson Trust Co., 162 S.W. 187, 254 
Mo. 125. 


{a] Full disclosure and absence of 
undue influence or advantage.—One 
receiving the money or property of 
others to manage for them cannot 
deal therewith for his own benefit, ex- 
cept upon a full disclosure to his prin- 
cipal or beneficiary of all the facts 
and circumstances relating to his own 
interest, and in the absence of undue 
influence or advantage arising out of 
the fiduciary relation. Brooker v. 
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N.Y. { William H. Thompson Trust Co., 


TRUSTS 


tee cannot deal 


are invalid,** 


or whether 


Al- 
Profits. 


162 
S.W. 187, 254 Mo. 125. 


Abrogation of rule against making 
profits by waiver or by provision in 
trust instrument see infra text and 
notes 91-93. 


63. U.S.—Booth v. Greer Inv. Co., 
52 F.(2d) 857 [aff 62 F.(2d) 321]. 


Ark.—Patterson v. Woodward, 299 
S.W. 619, 175 Ark. 300. 


D.C.—Holman v. Ryon, 61 App.D.C. 
10, 56, (2a) 307: 


Tll.— Bennett v. Weber, 154 N.E. 105, 
323 Ill. 283. 


Iowa.—Linsley v. Strang, 126 N.W. 
941, 128 N.W. 932, 149 Iowa 690. 


N.J.—Shanley’s Estate v. Fidelity 
Union Trust Co., 138 A. 388, 108 N.J. 
Bq. 564, 5 N.J.Mise. 783. 


N.Y.—Spelman y. Terry, 74 N.Y. 448 
[aff 8 Hun 205]; Swinburne v. Swin- 
burne, 28 N.Y. 568; In re Michelbach- 


-er’s Hstate, 24) N.Y.S.°178,. 226, App: 


DIV, SOS sl ISG nSo, fant. Lud, NEE 
762, 253 N.Y. 515]; Ungrich v. Ung- 
rich, J1b-N-Y.S-; 413,-1315 App,.Divs 24. 
See also Klaw v. Erlanger, 205 N.Y.S. 
225, 123 Misc. 332 [aff 212 N.Y.S. 846, 
215 App:Div. 702] (holding that, 
whether a trustee is to be entirely 
barred from dealing with trust res 
depends on nature of trust and rela- 
tionship of parties). 


Transactions with cestui que trust 
generally see infra § 522. 


64. Differding vy. Ballagh, 8 P.(2d) 
201,121 Cal.App. 1; Im re Clift’s Hs- 
tate, 9237) N.S. 1635, 135°) Misc. 4; 
Hendricks vy. Wall, (Tex. Civ.App.) 277 
SW... 2OT 


[a] Rule is absolute.—Differding 
vVe-Ballaghiecs Pa(2d), 201, L2i Cal 
App. 1. 


{b] Enforceable against trustee.— 
A. contract made by a trustee with 
himself in violation of the trust is 
always enforceable against him. En- 
nis v. New World Life Ins. Co., 165 
P. 1091, 97% Wash. 1222 


Purchase of trust property by trus- 


bw at his own sale see infra §§ 642-— 
6 


65.) Inpreich it’s Estate, 237 N.Y.S. 
635, 1385 Misc. 4. 


[a] Presumption of fraud.—A 
trustee making money out of his ces- 
tui que trust is presumed guilty of 
fraud, unless he affirmatively shows 
the transaction was perfectly fair. 
Smith v. Elderton, 117 P. 563, 16 Cal. 
App. 424; Walker v. Man, 253 N.Y.S. 
458, 142 Misc. 277. 


66. Differding vy. Ballagh, 8 P.(2d) 
201, 121 Cal.App. 1; Hendricks v. 
Wall, (Tex.Civ.App.) 277 S.W. 207. 


67. Differding v. Ballagh, 8 P. 
(2d) 201, 121 Cal.App. 1; In re Michel- 
bacher’s Estate, 241 N.Y.S. 178, 226 
App.Div. 858, 137 Misc. 89 [aff 171 N. 
EB. 762, 253 N.Y. 515]; Hendricks Vv, 
Wall, (Tex.Civ.App.) 277 S.W. 207. 
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ment of the rule,*? it is generally held that a trus- 


with the trust estate to his own 


advantage,®? and that contracts made to that end 
although 
respective of whether he intended an actual wrong®® 
injury resulted to the beneficiary. 
Thus a trustee cannot sell his individual property 
to himself as trustee,°® or lawfully loan the trust 
funds to himself®® or to his wife.7° 
tee will not be allowed to retain any benefit de- 
rived from a compromise with a third person.‘+ 


without. fraud®® and ir- 


67 


Also a trus- 


It is the rule that, except his lawful 


68. Dean v. Shingle, 246 P. 1049, 
LIS "sCals k6525, 46 A Ly) Liab Old 
Dominion Copper Mining & Smelting 
Co. v. Bigelow, 89 N.E. 193, 203 Mass. 
159, 40.cL. ROA.N-S. 304  fafi 327 Sie. 
641, 225 U.S. 111, 56 L.Ed. 1009, Ann. 
Cas.1913E 875]; Cornet v. Cornet, 190 
S.W. 333, 269 Mo. 298; Munson v. 
Syracuse, ete., R. Co., 8 N.E. 355, 103 
N.Y. 58; Matter of Long Island L. & 
T. Co., 87 N.Y.S. 65, 92 App.Div. 1 [aff 
71 N.E. 1133, 179 N.Y. 520]. See also 
Commonwealth Trust Co. of Pitts- 
burgh v. First-Second Nat. Bank of 
Pittsburgh, 103 A. 598, 260 Pa. 223 
[cert den 38 S.Ct. 425, 246 U.S. 675, 
62 L.Ed. 933] (holding that trustees 
appointed from officers of national 
bank to manage fund for benefit of its 
employees and authorized to purchase 
stock of bank, although not bound to 
do so, did not breach their trust by 
purchasing stock from bank’s presi- 
dent, a trustee). 


fa] Investment in securities held 
by trustee.—Under a statute permit- 
ting trust companies to invest in se- 
curities “held” by it, it has been held 
that a trust company cannot invest 
in, or purchase, securities ‘“‘owned” 
by kt. Kelly v. First Minneapolis 
Trust Co., 226 N.W. 696, 178 Minn. 
215; In re Security Bank & Trust Co., 
224 N.W. 235, 226 N.W. 697, 178 Minn. 
209. 


Purchase of trust property by trus- 
be at his own sale see infra §§ 642— 
644, 


69. 
F. 268. 


Conn.—State v. 
456, 105 Conn. 315. 


N.Y.—Carrier v. Carrier, 123 N.E. 
135, 226 N.Y. 114; Jones’ Estate, 20 
N.Y.St. 176, 5 Dem.Surr. 499 [aff 1 N. 
YS! 127; 48 Hun 620i)  iattier= or 
Petrie, 5 Dem.Surr. 352. 


Pa.—Sinkler’s Est., 25 Pa.Co. 417. 


Eng.— ——— v. Walker, 5 Russ. 7, 
SENS Ch. “136 Reprint 929. 


[a] Facts held not to justify loan. 
—The mere fact that a daughter, who 
succeeded her mother as trustee, bor- 
rowed money on her own nate and 
mortgage to put into the trust fund 
to avoid litigation over a claim that 
her mother was not entitled to credit 
as trustee for certain amounts, did 
not justify the daughter’s loan of an 
equal amount to herself without ade- 
quate security and make it unneces- 
sary for her to replace the amount 
Dpromed: Pierce v. Dahlgren, 300 F. 
268. 


[b] Trustee’s power to “invest” 
moneys committed to his care does 
not authorize him, under cover of an 
investment, to loan them to himself. 
Carrier vy. Carrier, 123 N.E. 135, 226 
ING Ye, 1:4: 


U.S.—Pierce v. Dahlgren, 300 


Atchison, W335) 44. 


70. In re Randolph, 134 N.Y.S. 
LAL Latt 1355 Ni YIS.eedis sir d5 ON At ps 
Divs 902); 

71. Beckley v. Munson, 22 Conn. 
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compensation,*? a trustee will not be permitted to 
derive any profit out of the trust," and any profits 
made by trustees inure to the benefit of the cestuis 


299; Miller v. Holcombe, 9 Gratt. (50 
Va.) 665. 

72. Compensation of trustees see 
infra §§ 805-848. 


73. U.S.—Magruder v. Drury, 3 
SECtW Us aie Oke: . L0G. 69 ie eE dos 15 
{rev' 37 App.D.C. 519]. 


Del.—Cahall v. Lofland, 114 A. 224, 
12 Del.Ch. 299. 


D.C.—Mellon v. U.S. ex rel. Z. & F. 
Assets Realization Corporation, 60 
App.D.C. 387, 55 F.(2d) 745; Doers- 
chuck v. Mellon, 60 App.D.C. 383, 55 
F.(2d) 741. 


Ga.—Clark v. Clark, 
LGN. Gas 1. 


Hawaii.—Nawahi v. First Trust Co. 
of Hilo, 30 Hawaii 359, 386. 


Idaho.—Nampa Iny. Corporation v. 
Demming Exploration Co., 293 P. 326, 
50 Idaho 46. 


Ill.—Wood. v. Gridley, 217 I1l.App. 
yi Hinsey  v. Supreme Lodge 
Knights of Pythias, 138 Ill.App. 248 
[aff 89 N.E. 728, 241 Ill. 384]. 


Iowa.—In re Carmody’s Estate, 145 
N.W. 16, 163 Iowa 463. 


Mass.—Creed v. McAleer, 175 N.E. 
Mole 2D: PTASSO™ Sos OO MALIN ECs eodh 17 
Anderson v. Bean, 172 N.E. 647, 272 
Mass. 432) (72. AvIAR 9597 “Ball “vy 
Hopkins, 167 N.E. 338, 268 Mass. 260. 


Mich.—Massachusetts Bonding & 
Insurance Co. v. Josselyn, 194 N.W. 
548, 224 Mich. 159. 


Neb.—Boyum v. Jordan, 
158, 104 Neb. 499. 


N.J.-—In re Hill’s Estate, 82 A. 338, 
79 N.J.Eq. 521; In re Ahrend’s Hstate, 
130 A. 219, 3 N.J.Mise. 746 [appeal 
dism 133 A. 758, 99 N.J.Hq. 328]. 


N.Y.—Carpenter v. Taylor, 58 N.E. 
Dom loa Nive tid? SSOmith vy. Hrost.0 
NEY 65 -faff 42. N.Y.Super:: 87]; 
Mitchell v. Reed, 61 N.Y. 123, 19 Am. 
R. 252 [rev 61 Barb. 310]; Colburn v. 
Morton, 1 Abb.Dec. 378, 3 Keyes 296, 
1 Transcr.A. 145, 5 Abb.Pr.N.S. 308, 
386 How.Pr. 150; In re Bussman’s Es- 


5 
1 


144 S.E. 787, 


178 N.W. 


tate, 176 N.Y.S. 505, 187 App.Div. 
574; Brock v. Poor, 153 N.Y.S. 332, 
167 App.Div. 784 [rev on other 


grounds 111 N:E. 229, 216 N.Y. 387]; 
In re Clift’s Estate, 237 N.Y.S. 635, 
135 Misc. 4; Gould v. Gould, 178 N. 
Y.S. 37, 108 Misc. 42. 


N.C..—Williams v. Hooks, 154 S.E. 
828, 199 N.C. 489. 


Ohio.—Brown v. Williams, 29 Ohio 
CiniCt i253 


Okl.—Richards v. Lowery, 275 P. 
335, 1385 Okl. 243; Cobb v. Whitney, 
2055. 566, 124 OK]. 188. 


Pa.—In re Hisenlohr’s Estate, 102 
AVPULD, oo smba. 430, 


Porto Rico.—Borda yv. Kulgkist, 10 
Porto Rico Fed. 138, 146 [cit Cyc]. 

§.C.—Huguenin v. Adams, 96 S.E. 
918, 110 S.C. 407. 


Tex.—Hendricks  yv. 
App.) 277 S.W. 207; Butler Bros. v. 
Baker, (Civ.App.) 271 S.W. 272. 


Va.—Heckscher v. Blanton, 69 S.B. 
1045, 211 Va. 648; 37 LARVALN:S: 923. 


Wyo.—In re Reed’s Estate, 259 P. 
815, 37 Wyo. 107, 55 A.L.R. 941. 


Ont.—In re Wilson, 15 Ont.L. 596, 
AT TOnt Wea. 214% 


Sask.—Proctor v. Bentley, 
2 Dom.L.R. 6. 


Wall, (Civ. 
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TRUSTS 


“Tt is a well settled rule that a 
trustee can make no profit out of his 
trust. The rule in such cases springs 
from his duty to protect the interests 
of the estate, and not to permit his 
personal interest to in any wise con- 
flict with his duty in that respect. 
The intention is to provide against 
any possible selfish interest exercis- 
ing an influence which can interfere 
with the faithful discharge of the 
duty which is owing in a fiduciary 
capacity.” Magruder v. Drury, 35 S. 
Ct: 77,235 U:S.9106,, 119, 59 beds 152 
[rev 37 App.D.C. 519]. 


[a] Rule is applicable to every 
mode in which the trustees may ei- 
ther directly or indirectly seek to de- 
rive a personal gain or advantage 
from the use of trust funds. Ball v. 
Hopkins, 167 N.E. 338, 268 Mass. 260; 
Bowen vy. Richardson, 133 Mass. 293. 


[b] Breach of trust.—A trustee 
profiting from the management of the 
trust is guilty of breach of trust. 
Dixmoor Golf Club v. Evans, 156 N. 
E. 785, 325 Ill. 612. 


{e] Surrender of lease by trustee 
on sale of trust land.—A trustee sur- 
rendering his own valid lease of trust 
land on its sale has been held entitled 
only to compensation for what he lost 
by the surrender, and not to special 
profit from sale of the land. In re 
Hill’s Estate, 82 A. 338, 79 N.J.Eq. 521. 


{[d] Owners of separate property 
(1) which was associated for sale in 
the aggregate must share proportion- 
ately in the sale price of the prop- 


erty (Brittain v. Clark, 242 P. 544, 


115 Okl. 241), (2) _ notwithstanding 
there was a different sale than that 
Cras (Brittain y. Clark, su- 
pra). 


[e] Occupation of land by trustee. 
—Where Jand was conveyed to a fa- 
ther, on the father’s agreement to 
convey it to a son, on the son’s pay- 
ment to the father of a_ specified 
amount, and the father wrongfully 
took possession of the land, without 
abandonment by the son, the father’s 
estate, after the father’s death, has 
been held required to account to the 
son for the fair rental value of the 
premises from the date of the fa- 
ther’s wrongful entry, which sum 
should be offset pro tanto against the 
interest charges, but was not required 
to account for profits which had ac- 
crued to the father from the opera- 
tion of a duck farm on the land. 
Warner v. Warner, 191 N.Y.S. 612, 
199 App.Div. 159. 


{f] In accounting for profits (1) 
wrongfully received by a trustee from 
investment of trust funds in a cor- 
poration, profits received by other 
stockholders are not chargeable 
against the trustee (Ball v. Hopkins, 
167 N.H. 338, 268 Mass. 260), (2) and 
the inclusion of a mortgage in the 
total of an illegal investment of a 
trust estate in ascertaining profits of 
beneficiaries has been held error, 
where the mortgage was not an im- 
proper investment (Ball v. Hopkins, 
supra). (38) Charges and credits in 
accounting generally see infra §§ 8038, 
804. 


[g] Interest on loans to remain- 
dermen.—Liability of remaindermen, 
if any for interest on a loan during 
the life beneficiary’s lifetime is not 
enforceable for personal use of the 
trustee. In re Leonard’s Will, 230 N. 
Wil Tio wec0 26 Wise clit 


Prohibition against director of cor- 
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que trustent,74 and they may successfully claim any 
profits made out of the office of trustee or the 
use of trust funds,7* even though the transaction 


poration making profit out of trust 
see Corporations §§ 1891-1893. 


74. Cal.—Purdy v. Johnson, 163 P. 


893, 174 Cal. 521. 

Ga.—Clark v. Clark, 144 S.E. 787, 
UGTA Gian, i 

Neb.—Nebraska Power Co; Vv. 


Koenig, 139 N.W. 839, 93 Neb. 68. 


N.Y.—Swinburne v. Swinburne, 28 
N.Y. 568; In re Clift’s Estate, 237 N. 
Y.S. 635, 185 Misc. 4. 


N.C.—Rouse v.. Rouse, 83 S.E. 305. 
167 N.C. 208. 


[a] Settlement of action to quiet 
title after cestui que trust disclaimed, 
by trustee owning half interest in 
own right, has been held to inure 
equally to benefit of cestui que trust. 
Cobb v. Whitney, 255 P. 566, 124 Okl. 
188. 


75. U.S.—Barney v. Saunders, 16 
How. 535, 14 L.Ed. 1047; Johnson v. 
Cowgill, 262 F. 306; Campbell v. 
Campbell, 8 F. 460. 


Colo.—Boston, ete., Smelting Co. v. 
Reed, 48 P. 515, 28 Colo. 523. 


Ga.—Clark v. Clark, 144 S.E. 787, 
LOU Ga. 1. 


Ill.—Jarrett v. Johnson, 116 Ill. 
App. 592 [aff 74 N.B. 756, 216 Il. 212}. 


Kan.—Page v. Harper, 84 P. 1024, 
73 Kan. 229, 117 Am.S.R. 465; Frazier 
v. Jeakins, 68 P. 24, 64 Kan. 615, 57 
lala ey Gyan 


Ky.—Clark v. Anderson, 10 Bush 
Aa Richardson v. Spencer, 18 B.Mon. 


Md.—Diffenderffer v. Winder, 3 Gill 
edin Sulke 


Mass.—Ball v. Hopkins, 167 N.E. 
338, 268 Mass. 260; Bowen v. Richard- 
son, 133. Mass. 293. 


Mo.—Grumley vy. Webb, 44 Mo. 44-4, 
100 Am.D. 304. 


N.J.—Jeffray v. Towar, (Ch.) 54 A. 
817; Blauvelt v. Ackerman, 20 N.J- 
Eq. 141. 


N.Y.—Conro v. Port Henry Iron Co., 
P2rBar be sas 


N.C.—Abbitt v. Gregory, 
896,. 201--N-C., bT: 
42 NiG.. 201; 


Ohio.—Brown y. Williams, 29 Ohio 
Cir-Gton2 ds 

Okl.—Richards vy, 
335; 135° Ok). 248; 


Pa.—Deal’s Est., 3 Pa.Co. 383. 


S.C.—Cunningham y. Cunningham, 
62 S.H. 845, 81 S.C. 506; Thomson v. 
Peake, 17 S.E. 45, 725, 38 S.C... 440: 
Davis v. Wright, 20 S.C.L. 560; Myers 
v. Myers, 7 S.C.Eq. 214, 16 Am.D. 648. 


Utah.—Hamilton vy. Dooly; 49 P. 
769, 15 Utah 280. tf in 


Va.—Coltrane vy. Worrell, 30 Gratt. 
(71 Va.) 434. ; 


Eng.—Aberdeen y. Aberdeen Uni- 
versity, 2 App.Cas. 544; Fleeming v. 
Howden, L.R. 1 H.L:Se. 372; In re 
Norrington, 13 Ch.D. 654; Crosskill v. 
Bower, 32 Beav. 86, 55 Reprint 34; 
Robinson v. Robinson, 1 De G.M.&G. 
247, 50 Eng.Ch. 190, 42 Reprint 547; 
Phayre. Vn, Perec, <8), Dow,| 16 soke- 
print 1008; Lord v. Colvin, 2 Eq.Rep. 
349; Shallcross v. Oldham, 2 Johns. 
&H. 609, 70 Reprint 1202; Sugden vy. 
Crosland, 2 Jur.N.S. 318, 3 Smale&G. 
192, 65 Reprint 620; In re Hill, 50 L. 
J.Ch. 551; Green v. Church, 1 L.J.Ch. 


160 S.E. 
Motley v. Motley, 


Lowery, 275 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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out of which they arose benefited the trust.7¢ In 
case the act from which the profits arose was a 
breach of trust, the beneficiaries may at their op- 
tion repudiate the transaction’? and claim interest 
on the money employed, imstead of profits,’® but 
they cannot recover both profits and interest.’ 
Where a trustee employs the trust property and 
his own jointly, the beneficiaries are entitled to a 
just and equitable proportion of the profits,’° and 
although persons other than trustees, such as per- 
sons who have reeeived a loan of trust money and 
employed it in trade, cannot be made to account for 
profits,*! where a trustee makes an assignment in 
breach of trust, both he and the assignee are re- 
sponsible to the cestui que trust for profits made 
subsequently to the assignment.*? The operation 
and applicability of the rule as to profits are not 
affected by the fact that, in the particular trans- 
action, the trustee incurred a possibility of loss,*? 
or, where there are several improper transactions, 
by the facet that a loss did occur on some of them,** 
as a trustee must act in all matters for the bene- 
ficiary, and for breach of such duty the-beneficiary 
is entitled to charge the trustee with all losses and 


O.S. 203, 1 Sim.&St. 398, 1 Eng.Ch. 
398, 57 Reprint 159; Smith v. Nelson, 
92 L.T.Rep.N.S. 313; Bowes v. Toron- 
to, 11 MooreP.C. 463, 14 Reprint 770; 
Anonymous, 1 P.Wms. 648, 24 Reprint 
553. 


{a] Effect of labor and ability of 
trustee.—Where a father on the death 
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(1) where the amount of profit de- 
rived from the use of the trust fund 
is not ascertainable and the trustee 
acted bona fide (Vyse v. Foster, L.R. 
Sy Che 1300s [laut eRe fe sEL i) 18.1.8.) 
or where the trustee used the funds 
in carrying on the business of the 
firm of which he was a partner, and 
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to claim all gains.85 However, it has been held 
necessary to show that the profit was made at the 
beneficiary’s expense and that it was part of his 
property and would have been gained by him had 
the trustee performed his duties,*® and hence a 
trustee has been held not chargeable with profits 
made as a solicitor or attorney,*? or where the prop- 
erty dealt with did not belong to the trust estate,*® 
or where the profit arose out of a contract made 
by the trustee as the husband of the hfe tenant and 
as remainderman.*® The rule preventing a trustee 
from making a profit for himself®® may be abro- 
gated by a provision in the trust instrument al- 
lowing the trustee to make a profit for himself,®? 
or by an express®? or implied®* waiver. 


Bonuses or commissions. The trustee will not 
be allowed to retain any commissions received where 
he has acted as agent for third persons in their 
transactions with the trust estate,®+ any commis- 
sions received by him as a member of a firm or part- 
nership for services rendered by such firm or part- 
nership in a trust transaction,®®> nor any bonus, 
present, or commission given him by third persons 
with whom he has dealt as trustee,®® unless the 


toa portion of the money paid to 
the trustee by the oil company for 
such further lines. Whiteley v. Bab- 


cock, (Mo.) 249 S.W. 930. 
(2) 87. (woune vil Barker, 1127 WNeyas: 
211, 141 App.Div. 801; Whitney v. 


smith, LeRgp47Ch. ils: 
Compensation for services where 


of his first wife continued to deal 
with the lands and cattle of the com- 
munity estate as before, the fact that 
additional lands and cattle were ac- 
quired partly for cash and partly on 
vendor’s lien notes has been held not 
to free increase in value of the com- 
munity estate because of his labor, 
credit, or business ability from claims 
of minor children of the deceased 
wife, where the property set apart to 
minors was burdened with its pro 
rata share of encumbrances created. 
Spencer v. Pettit, (Tex.Civ.App.) 268 
S.w. 779 [rev on other grounds 
(Commn.App.) 2 S.W.(2d) 422]. 


[b] Beneficiaries not precluded 
from claiming profits.—That widow 
and life tenant sold deceased’s part- 
nership interest to trustees and took 
stock in payment has been held not 
to preclude beneficiaries from secur- 
ing profits which trustee gained for 
himself. Ball v. Hopkins, 167 N.E. 
338, 268 Mass, 260. 


{c] Ratifying transactions. — A 
cestui que trust can elect to treat the 
property acquired by the trustee as 
a part of the trust property, and is 
entitled to all the advantages of the 
speculation or investment made with 
the property in the name of the trus- 
tee. Gregg v. Megargel, 248 F. 960; 
Spencer v. Pettit, (Tex.Civ.App.) 268 
S.w. 779 [rev on other grounds 
(Commn.App.) 2 S.W.(2d) 422]. 


76. Keely v. Black, 107 A. 825, 90 
N.J.Eq. 439 [rev on other grounds 111 
A} 22).91) N.J. Ba. 7520]. 


77, Boyd v. Clements, 14 Ga. 639. 


78. Ball v. Hopkins, 167 N.B. 338, 
268 Mass. 260; Baird v. Lane, 213 N. 
W. 512, 115 Neb. 413; Norris’ Appeal, 
71 Pa. 106; In re Davis, [1902] 2 Ch. 
314; Heatheote v. Hulme, 1 Jac.&W. 
122, 37 Reprint 322; Docker v. Somes, 
Smeenl wa00 1 2a viwieehG Ooo (i tne. 
Ch. 655, 39 Reprint 1095. 


[a] Interest, and not profits, is all 
that will be allowed the beneficiary 


the profits arose not only from the 
use of the money, but from the labor 
and attention bestowed by the trus- 
tee on the business (Sharpe’s Estate, 
2 Phila. (Pa.) 280). 


Interest on funds-of estate general- 
ly see infra §§ 707-716. 


79. ~ Ball wy Hopkins, 167 N.E. 338, 
268 Mass. 260. 


80. Bay State Gas Co. v. Rogers, 
14% Eb 5s 


81. Stroud v. Gwyer, 28 Beav. 130, 
54 Reprint 315; Parker v. Bloxam, 
20 Beav. 295, 52 Reprint 616; Cook v. 
Collingridge, Jac. 607, 4 Eng.Ch. 607, 
37 Reprint 979; Docker v. Somes, 2 
Myl.&K. 655, 7 Eng.Ch. 655, 39 Re- 
print 1095. 


82. Vandebende y. Levingston, 3 
Swanst. 625, 36 Reprint 999. 


83. Williams v. Stevens, L.R. 1 P. 
C. 352, 4 Moore P.C.N.S. 2385, 16 Re- 
print 305. 


84. Robinson y. Robinson, 11 Beay. 
371, 50 Reprint 860, 1 De G.M.&G. 247, 
50 Eng.Ch. 190, 42 Reprint 547. 


85. Murphy-Bolanz Land & Loan 
Co. v. MeKibben, (Tex.Civ.App.) 221 
S.W. 650 [aff (Commn.App.) 236 S.W. 
78]; D. Sullivan & Co. v. Ramsey, 
(Tex.Civ.App.) 155 S.W. 580. 


86. Heckscher v. Blanton, 69 S.E. 
1045, 111 Va. 648, 37 L.R.A.N.S. 923. 


[a] Where trustee is tenant of 
land.——Where a grantor conveyed 
land to his four grandchildren and to 
defendant in trust for the grandchil- 
dren, with option to defendant to use 
the land himself as tenant or rent it 
to others, and afterward the grantor 
permitted an oil company to run a 
pipe line on the land, receiving some 
payments therefor himself, and after 
his death the defendant occupied the 
land, paying rental and expending la- 
bor in restoring the land after the 
construction of further pipe lines, 
without damage to crops, the benefi- 
ciaries have been held not entitled 


trustee also acts as attorney see in- 
fra §§ 814, 815. 


88. Levi v. Evans, 57 F. 677, 6 C. 
C.A. 500; Bush vy. Webster, 72 S.W. 
364, 24 Ky.L. 1894. 


89. Lexington Hydraulic, ete., Co. 
v. Preston, 47 S.W. 330, 20 Ky.L. 617. 


90. See supra text and note 73. 
91. In re Sykes, [1909] 2 Ch. 241. 


92. Lewis v. Adriance, 166 N.Y.S. 
774, 179 App.Div. 958, 100 Misc. 725 
[aff 123 N.E. 876, 226 N.Y. 668, 664]; 
Miller v. Dodge, 59 N.Y¥-S. 1070, 28 
Misc. 640. 


$3. _ Title Ins. -& Trusti@Gomy. ine 
gersoll, 111 P. 360, 158 Cal. 474 (hold- 
ing that, where the beneficiary knew 
that the trustee mingled the trust 
funds with his own money and did 
not object, and no charge of fraud or 
bad faith is made, the trustee should 
be held liable only for the results of 
the investments, all of which were 
prudently made). 


94 Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Tex.Civ.App.) 221 
an. 650 [aff (Commn.App.) 236 S.W. 
78]. 


95. Magruder v. Drury, 35 S.Ct. 77, 
235 U.S. 106, 59 L.Ed. 151 [rev 37 App. 
D.C. 519]; White v. Sherman, 48 N. 
B. 128, 168 111. 589, 61 Am.S.R. 132 [aft 
62 Ill.App. 271];' Cornet v. Cornet, 
190 S.W. 333, 269 Mo. 298; In re Com- 
mercial Bank, 8 Newfoundl.- 257. 


[a] Where no commissions re- 
ceived.—A trustee has been held not 
liable for brokerage commissions on 
loan of trust funds, where none was 
received, although made through his 
brokerage firm, to a corporation the 
stock of which was owned by him and 
partner. Cornet v. Cornet, 190 S.Ww. 
333, 269 Mo. 298. 


96. Johnson v. Cowgill, 262 F. 306; 
Jacobus. v.. Munn, 37 N.J.Eq. 48 [rev 
on other grounds 38 N.J.Eq. 622]; 
Murphy-Bolanz Land & Loan Co. v. 
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present or commission was given to the trustee for 
services rendered prior to his appointment as trus- 
tee,°? or was given to the trustee by a broker with- 
out previous agreement and the trustee was not 


guilty of fraud or concealment.®® 


Discharge of 
dividual claim. 
trust estate as 
own individual 
advances made 


demands, pro rata.® 


McKibben, (Tex.Commn.App.) 236 S. 
Wiis) Pathe (Clv.App:),-221 Saw. 650i. 
See Landis y. Saxton, 1 S.W. 359, 89 
Mo. 375 (where an executor loaned 
sixteen thousand dollars of the funds 
of the estate, taking a note for that 
amount, payable to himself personal- 
ly, and accounted to the estate for 
the sixteen thousand dollars and the 
borrowers received only fifteen thou- 
sand dollars, the executor reserving 
one thousand dollars for his own pri- 
vate benefit, it was held that the one 
thousand dollars was illegally exact- 
ed, and should be deducted from the 
amount of the note, the court declin- 
ing to say what would have been the 
result if the note had been turned 
over to the estate). ; 


97. Cohen v. Hutchins, 59 App.D. 
Cai6, -o2 F.2d)" 39% 


98. Heckscher y. Blanton, -69 S.E. 
1045, 111 Va. 648, 87 L.R.A.N.S. 923. 


99. Woodburn v. Woodburn, 14 N. 
By, 58, 16 N.E. 209, 128 Ill. 608 [rev 
23 Ill.App. 289]; Thompson v. Black- 
stone, 6 Beav. 470, 49 Reprint 908. 


Ll; ~Purdy ws Johnson, 1630P. .893, 
UGB Chula, Ysy4ile 


2. Bennett v. Weber, 154 N.B. 105, 
Sao ll a essa OL ve Pickett, wS...Jiudls 
Marsh. (Ky.) 269; Phillips v. Laclede 
County, 76 Mo. 68; Irwin v. Harris, 
41 N-€. 215. 


[a] Where debt from cestui que 
trust to trustee is disputed, the trus- 
tee has no right to apply the trust 
fund to the payment of it, especially 
where the debt is in no way connect- 
ed with the execution of the trust and 
payment is not provided for by the 
terms of the trust. Terry v. Bale, 1 


Dem.Surr. (N.Y.) 452. 
S. Bryant: v. Russell, 23 Pick. 
(Mass.) 508; Scott v. Ray, 18 Pick. 


(Mass.) 360. 


4. Thayer v. Leggett, 128 N.E. 1338, 
229 N.Y. 152; Mitchell v. Reed, 61 N. 
Yises, 19 Am.R. 252° [rev 61 Barb. 
810}; Quong v. Pong, (Ont.) [1925] 2 
Dom.L.R. 1192. 


Leasing trust estate to himself see 
infra § 665. 


Right and power to lease trust es- 
tate see infra § 664. 


5. Blakeslee v. Sottile, 194 N.Y.S. 
752, 118 Mise. 513. 


6. Right of trustee to purchase at: 
Execution sale see Executions § 607. 


Mortgage foreclosure sale see Mort- 
gages § 1833. 


Tax sale see Taxation § 1621. 


individual debt or payment of in- 
A trustee cannot so manage the 
to obtain the cancellation 
debt,®® or to secure repayment of 
by him personally,! or to obtain 
security or satisfaction of his own claim to the 
detriment of the beneficiary,” and where he has a 
demand due to him personally, and another due 
to him as trustee, from the same person, and he 
has obtained satisfaction of the first demand, it is 
his duty to apply the satisfaction received to both 


TRUSTS 


~ 


Acquisition of lease or renewal. 
holds a lease in trust may not deprive the cestul 
que trust of his interest by taking a renewal or. 
a new lease in his own name,‘ or in the name of a 


[§§ 520-521 


A trustee who 


corporation in which he is financially interested.® 


of his 


[§ 521] (2) Acquisition of Adverse Interest.® 
While there are qualifications of the rule,“ as where 
a trustee purchases at a Judicial sale caused by a 
third party which he has taken no part in procuring 
and over which he has no econtrol,® it is a general 
principle that a 
quire an interest adverse to the trust, and that 
when he does purchase, in his own name, an out- 
standing title, encumbrance, or claim against the 
estate or cestui que trust, or any other interest ad- 
verse to the trust, such purchase will be held to 


trustee will not be allowed to ac- 


inure to the benefit of the cestui que trust,® and a 


7 See infra text and notes 14-16. 
8 See Judicial Sales § 42. 


9. U.S..—Sunny Brook Zinc & Lead 
Co. v. Metzler, 231 F. 304 [aff 238 F. 
LO0R, LoL “CC As 659); Savings. etey 
Soc. v. Davidson, 97 F. 696,'38 G.C.A. 
365 [aff 80 F. 54]; Lenox v. Notrebe, 
15 E.Cas.No. 8,246c, Hempst. 251; 
Waddington v. Banks, 28 F.Cas.No. 
17,028, 1 Brock. 97. 


Ala.—Wiswall v. Stewart, 32 Ala. 
433, 70 Am.D. 549; Houston v. Crutch- 
field, (22. Ala: 76; ° Crutchfield ‘ve 
Haynes, 14 Ala. 49; Harrison. v. 
Mock, 10 Ala. 185. 


Ark.—Patterson vy. Woodward, 299 
S.W. (619, 175, Ark. 3003. Grayson v. 
Hughes, 265 S.W. 836, 166 Ark. 173; 
Waggener v. McLaughlin, 33 Ark. 
195. 

Cal.—Cavagnaro v. Don, 63 Cal. 227; 
Jenkins v. Frink, 30 Cal. 586, 89 Am. 
D. 134; Page v. Neglee, 6 Cal. 241. 


Fla.—Broome y. Alston, 8 Fla. 307. 


Idaho.—Nampa Inv. Corporation v. 
Demming Exploration Co., 293 P. 326, 
50 Idaho 46 [cit Cyc]. 


Tll.—Jarrett v. Johnson, 74 N.E. 756, 
216 Ill. 212; Cushman vy. Bonfield, 28 
N.E. 937,-139 Ill. 219 [aff 36 Ill.App. 
Be O’ Halloran v. Fitzgerald, 71 I11. 
Oe 

Ind.—Taylor v. Calvert, 37 N.E. 531, 
138 Ind. 67. 


Iowa.—Sorenson v. Davis, 49 N.W. 
1004, 88 Iowa 405. 


K*®an.—Morrow y. Saline County, 21 
Kan. 


Ky.—Bradford y,. Clayton, 39 S.W. 
40, 18 Ky.L. 1048. 


eisai Pause v. Harwood, 49 Me. 
alee 

Md.—Spindler v. Atkinson, 3 Md. 
409, 56 Am.D. 755; Bell v. Webb, 2 
Gill 168; Callis v. Ridout, 7 Gill&J. 1. 


Minn.—Wilson y. Bell, 17 Minn. 61. 
Sete trey v. Shattuck, 28 Miss. 
ais 


Mo.—Carr v. Barr, 243 S.W. 98, 294 
Mo. 673; Darling v. Potts, 24 S.W. 
461, 118 Mo. 506; Arpe v. Brown, 
(App.) 51 S.W.(2d) 225 [quot Cyc]. 


Neb.—Nebraska Power Co. Vv. 
Koenig, 139 N.W. 839, 93 Neb. 68. 


N.J.—Marr v. Marr, 70 A. 375, 73 N. 
J.Eq. 648, 133 Am.S.R. 742; Vuican 
Detinning Co. v. American Can Co., 
67 A. 339, 72 N.J.Hq. 387, 12 L.R.A.N.S. 
102; Carter v. Burr, 18 A. 463, 46'N: 
J.Eq. 1384 [aff 22 A. 1085, 47 N.J.Eq. 
599]; McCormick v. Ocean City As- 


. 561 [aff 
; Raleigh 
Eq. 501; 


Soci, “18 (A) alas 452 Ned bd 
22 A. 1085, 47 N.J.Eq. 599] 
v. Fitzpatrick, 11.A. 1, 43 NJ 
Marshall v. Carson, 38 N.J.Hq. 250, 
48 Am.R. 319; Hussong Dying Mach. . 
Co. v. Morris, (Ch.) 89 A. 249. 


N.Y.—Amherst College v. Ritch, 45 
N.B. 8:76, 151 N-Y. 282; 37 RJA. 305; 
Buel v. Southwick, 70 N.Y. 581; Ten 
Hyck v. Craig, 62 N.Y. 406 [aff 2 Hun 
452, 5 Thomps.&C. 65]; Hubbell v. 
Medbury, 53 N.Y. 98; Penman v. Slce 
cum, 41 N.Y. 53; Jewett v. Miller, 10 
NEY. 2402 6d Amal Tod, al i Seldieatios 
Colburn v. Morton, 1 Abb.Dec. 378, 
3 Keyes 296, 1 Transcr.A. 145, 5 Abb. 
Pr.N.S. 308, 36 How.Pr. 150; Gilman 
v. Heary, 1 N.Y.S. 902, 49 Hun 274; 
Terrett v. Crombie, 6 Lans. 82 [mod on 
other grounds 55 N.Y. 683]; Union 
Trust Co. of Lancaster, Pa., v. Johns, 
176 N.Y.S. 525, 107 Misc. 12; Woolf v. 
Barnes, 93 N.Y.S. 219, 46 Mise. 169 
[rev on other grounds 93 N.Y.S. 961, 
104 App.Div. 620]; Archer v. Archer, 
143 N.Y.S. 101 [rev on other grounds 
149° N.Y.S. 426, 164 App.Div. 81]; 
Orleans Bank vy. Torrey, 7 Hill 260; 
Slade v. Van Vechten, 11 Paige 21; 
Van Epps v. Van Epps, 9 Paige 237; 
Hawley v. Mancius, 7 Johns.Ch. 174. 
See Clark v. Flint, etc., R. Co.,.5 Hun 
556 (memorandum). 


N.C.—Haskill vy. Freeman, 60 N.C. 
585;. Brantly -v. Kee, 58° N.C. 332; 
Boyd v. Hawkins, 17 N.C. 195; Keaton 
v. Cobb, 16 N.C. 439, 18 Am.D. 595. 


Ni Brett pv. ote Paul Prusticos 
193 N.W. 317, 49 N.D. 653. 


Ohio.—Williams v. Van Tuyl, 2 
Ohio St. 386; English v. Moneypeny, 
11 Ohio Dec. (Reprint) 394, 26 Cine. 
L.Bul. 250. 


Okl.—Testerman v. Burt, 289 P. 
315, 143 Okl. 220; Cobb v. Whitney, 
255 P. 566, 124 Okl. 188 [quot Cyc]; 
Rose v. First Nat. Bank, 219 P. 715, 
93 Okl. 120; Chamness y. Collopy, 215 
Par9b3,5 90 Oke eh. 


Pa.—Kenworthy v. Equitable Trust 
Co., 67 A. 469, 218 Pa. 286; Church 
v. Winton, 46 ey 3638, 196 Pa. 107; Mul- 
len v. Doyle, 23 A. 807, 147 Pa. 512: 
Frank’s Appeal, 59 Pa. 190; Rickett’s 
Appeal, 12 A. 60, 9 Pa.Cas. 247. 


Philippine.—Severino -v. 
44 Philippine. 348. 


Tex.—D. Sullivan & Co. v. Ramse 
(Civ-App.) 155, S.W.!-880e Cobb 
peal 30 S.W. 482, 9 Tex.Civ.App. 


Utah.—Hamilton vy. Dool 
15 Utah 280. ooly, 49 P. 769, 


W.Va.—Feamster v. Fea 
B. 53, 35 W.Va. 1. pee oe 


Severino, 


For later cases, developments and changes in the law see Annotations. same title and Section number, 
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trustee buying claims against the cestui que trust 
or the trust estate at less than their face value 
-will not be allowed to derive any profit from the 
transaction,’® although he will be entitled to re- 
imbursement for the amount which he has actually 
paid out.1! However, a trustee may purchase trust 
property under a paramount title where such pur- 
chase is made to protect the interest of the trust 
and not for the purpose of personal gain,!2 and the 
mere fact that a trustee acquired a tax certificate 
to the land has been held not to place him in a posi- 
tion adverse to the trust in the absence of a contrary 
showing, as the law presumes such purchase was 
for the protection of the trust.1®? Where the trus- 
tee has an interest in the property jointly with 
the beneficiaries,t* or is interested in a foreclosure 
sale to the extent of a claim against the benefici- 
ary,'®? he may buy in the property or the adverse 
claims, and in such eases it has been held that he 
acts for the benefit of himself and the benefici- 
aries.1® Of course, the rule is not applicable where 
no trust relationship exists,17 as where the hens or 
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claims were purchased before the inception of the 
trust or before the appointment of the purchaser 
as trustee,'® even though the actual transfer was 
not made until thereafter.19 So, too, the rule has 
been held not to apply to the purchase of a lien 
which was subsequent, in point of time, to the 
execution of the deed under which the trustee act- 
ed.2° While a trustee cannot acquire the title of 
property mortgaged to secure a debt due the trust 
estate for the benefit of one of several hbenefici- 
aries,”! a purchase by the trustee of the life ten- 
ant’s interest will be held to be for the benefit of 
the life tenant alone.? 


Right to object. It has been held that the bene- 
ficiaries are the only ones who ean object to the 
acquisition of an adverse interest by the trustee,?* 
but ratification, or acquiescence for a long period 
of time, may, however, estop them from objecting 
to the acquisition of property by the trustee in 
his own name.?#4 


Wis.—Ludington yv. Patton, 86 N.W. 
571, 111 Wis. 208; Smith v. Ford, 
N.W. 134, 4 N.W. 462, 48 Wis. 115: 


N.S.—Pentz v. Bruce, 52 N.S. 151. 


See also Waldrop v. Chandler, 118 
S.E. 745, 155 Ga. 829 (holding that 
the mere fact that an executor and a 
trustee, or either of them, purchases 
chose in action evidencing indebted- 
ness by testator, together with deed 
to land in which beneficiaries have an 
interest given to secure the debt, is 
not, without more, evidence of fraud, 
and, if bona fide, is not void). 


[a] Not entitled to foreclose 
claims.—Where a trustee had pur- 
chased outstanding bonds secured by 
a trust deed sup®rior to claims of his 
beneficiaries, it has been held that he 
is not entitled to foreclose thereon. 
Nampa Inv. Corporation v. Demming 
Exploration Co., 293 P. 326, 50 Idaho 
46. 


{b] Disposal of note secured by 
trust property.—Where a_ trustee 
holds a note secured by a deed of 
trust on the trust property, he can- 
not dispose of such note to the preju- 
dice of the cestui' que trust so as to 
deprive it of the right to pay it and 
discharge the lien. Gerardi v. Chris- 
tie, 127 S.W. 635, 148 Mo.App. 75. 


Purchase by trustee at sale decreed 
by court upon his application see in- 
fra § 642. 


Purchase of property ontright from 
third persons see infra § 523. 


10. U.S.—Prevost v. Gratz, 19 F. 
Gas Nor vil, 406401 “PetC:C4 364, [rev 
on other grounds 6 Wheat. 481, 5 L. 
Ed. 311]. 


Mass.—Attorney General v. Arm- 
strong, 120 N.E. 678, 231 Mass. 196. 


Mich.—Petrie v. Badenoch, 60 N.W. 
449, 102 Mich. 45, 47 Am.S.R. 503. 


N.Y.—Stickles v. Bernier, 249 N.Y.S. 
430, 139 Mise. 405; Green v. Winter, 
1 Johns.Ch. 26, 7 Am.D. 475 [dism 12 
Johns. 497]; In re Oakley, 2 Edw. 
478. 


Porto Rico.—New Colonial Company 
v. Canovanas Sugar Factory, 2 Porto 
Rico Fed. 195, 230. 


Va.—Baugh v. Walker, 77 Va. 99. 


Ont.—Hewson vy. Smith, 17 Grant 
Ch. 407. d 
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[a] Rule is applicable to trustee’s 
wife.—In re Cake, 27 A. 773, 157 Pa. 
457. 


Making of profit generally by trus- 
tee see supra § 520. 


11. Ala.—Wiswall v. Stewart, 32 
Ala. 433, 70 Am.D. 549; Houston v. 
Crutchfield, 22 Ala. 76. 


Idaho.—Nampa Inv. Corporation v. 
Demming Exploration Co., 293 P. 326, 
50 Idaho 46. 


Ill.—Rankin v. Barecroft, 3 N.E. 97, 
114 Tll. 441. 


Ind.—Taylor v. Calvert, 37 N.B. 531, 
138 Ind. 67. 


Ky.—McClanahan v. Henderson, 2 
A.K.Marsh. 388, 12 Am.D. 412. 


Md.—Spindler v. Atkinson, 3 Md. 
409, 56 Am.D. 755; Bell v. Webb, 2 
Gill 163; Callis vy. Ridout, 7 Gill&J. 1. 


Mass.—Attorney General v. Arm- 
strong, 120 N.E. 678, 231 Mass. 196. 


N. Y.—Colburn v. Morton, 1 Abb. Dec. 
378, 3 Keyes 296, 1 Transecr.A. 145, 5 
Abb.Pr.N.S. 308, 86 How.Pr. 150. 


Porto Rico.—New Colonial Com- 
pany v. Canovanas Sugar Factory, 2 
Porto Rico Fed. 195, 230. 


Va.—Baugh v. Walker, 77 Va. 99. 


12. Leathe v. Title Guaranty Trust 
Co., 18 F.(2d) 41 [cert den 48 S.Ct. 
BOE ACO WSs Diddy bl uekide 40 ol eeline re 
Hinckley, Myr.Prob. (Cal.) 189. 


13. Jungbluth vy. American Bank & 
Trust Co., 134 So. 618, 101 Fla. 289. 


14. McClanahan v. Henderson, 2 A. 
K.Marsh.. (Ky.))..888, 12: Am.D. : 
Hardwicke v. Wurmser, (Mo.App.) 
180 S.W. 455; Gerardi v. Christie, 127 
S.W. 635, 148 Mo.App. 75. 


[a] Not mere volunteer. — One 
holding title to a lot in trust for him- 
self and others had an interest there- 
in which warranted him to acquire a 
note sécured by a trust deed of the 
lot, if necessary to prevent a sale un- 
der the deed, and, if he purchased the 
note, he was not a mere yolunteer in 
the transaction. Gerardi v. Christie, 
127 S.W. 635, 148 Mo.App. 75. 


15. Barnes v. Lyles, 96 S.E. 728, 
TO! SiC" 465; 


16. McClanahan v. Henderson, 2 
A.K.Marsh. (Ky.)' 388, 12 Am.D. 412. 


i7. Adams v. La Rose, 75 Ind. 471; 
Detroit Sav. Bank v. Truesdail, 38 
Mich. 430; Kern vy. Kern, 58 P. 527, 
386 Or. 5; Dwyer v. Rippetoe, 10 S.W. 
668, 72 Tex. 520. 


[a] Thus (1) a person charged 
with the duty of selling corporation 
stock in order to raise a fund with 
which to pay encumbrances on the 
property of the corporation, and who 
is himself the owner of one of the 
encumbrances, acquired before he be- 
came obligated to sell the stock, is not 
a trustee as to the corporate property, 
and is not forbidden to protect his 
own interests in it by buying the 
prior liens on it, merely because he 
was under obligation to sell the cor- 
porate stock to raise a fund to dis- 


charge the corporate . indebtedness. 
Harrison v. Mulvane, 63 P. 749, 62 
Kan. 454, 54 L.R.A. 405. (2) Where 


no trust could arise under an agree- 
ment to reconvey property until the 
grantee should be reimbursed for his 
advances, he may purchase at a sale 
of the property under a foreclosure 
of a mortgage held by a third person, 
after the refusal of the party to the 
agreement to take steps toward satis- 
fying such mortgage. Bruner vy. Fin- 
ley, 41 A. 334, 187 Pa. 389. 


18. Peadro v. Carriker, 48 N.E. 102, 
168 Ill. 570. 


19. Marshalltown First Nat. Bank 
v. Owen, 23 Iowa 185. 


20. Mead v. Mclaughlin, 42 Mo. 
198 (holding that the lien constituted 
no inducement to the trustee to force 
the property to sale at-a time when it 
was likely to be sacrificed). 


Sey Dunham vy. Milhoys, 70 Ala. 
22. King v. Keating, 12 Grant Ch. 
(Ont.) 29. 
23. Peadro v. Carriker, 48 N.E. 102, 


168 Ill. 570; Byres v. Koehler, 237 N. 
W. 351, 212 Iowa 1290 (holding that a 
purchaser at a mortgage foreclosure 
sale cannot object to the purchase by 
the trustee at a tax sale of the land). 


24. Babcock v. Hubbard, 15 A. 791, 
56 Conn. 284; Prewitt v. Morgan, 
(Ky.) 119 S.W. 174; Kahn v. Chapin, 
46 N.E. 489, 152 N.Y. 305; Bushe vy. 
Bedford, 103 N.Y.S. 403, 118 App.Div. 
368 [aff 88 N.E. 1116, 195 N.Y. 510). 


Estoppel of beneficiaries to hold 
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[§ 522] (8) Transactions with Cestui Que Trust.?° 
While contracts and dealings between the trustee 
and the cestui que trust are not absolutely pro- 
hibited?® generally, a trustee eannot take bene- 
ficially from the cestui que trust.?7 
on transactions between a trustee and the cestui 
que trust with suspicion,?® and will subject them 


trustee liable generally see infra § 
527. 
25. Cross references: 


Contract as to compensation of trus- 
tee see infra §. 807. 


Purchase by trustee from cestui que 
trust see infra § 645. 


Right of cestui to set aside transac- 
tions of trustee generally see infra 
§ 875. 


Sale by trustee of his individual prop- 
erty to trust estate see supra § 
520. 


26. I1l.—Stewart v. Fellows, 20 N. 
BE. 657, 128 Ill. 480. 


Ind.—Copeland v. Bruning, 87 N.E. 
1000, 88 N.E. 877, 44 Ind.App. 405. 


Mass.—Coates v. Lunt, 96 N.E. 685, 
210 Mass. 314. * 


N.Y.—Geyer v. Snyder, 35 N.B. 784, 
140 N.Y. 394; In re U. S. Mortgage 
& Trust Co., 219 N.Y.S. 569, 128 Misc. 
588. 

N.C.—Allen v.' Bryant, 42 N.C. 276. 


Ohio.—Withers ‘vv. Ewing, 40 Ohio 
St. 400. 


Tenn.—Marshall v. Stephens, 8 
Humphr. 159, 47 Am.D. 601. 


Va.— Wertz v. Clay, 160 S.E. 27, 157 
Va. 263; Cogbill v. Boyd, 77 Va. 450; 
Burnett v. Hawpe, 25 Gratt. (66 Va.) 
481. 

Hng.—Knight v. Marjoribanks, 2 
Hall&T. 308, 47 Reprint 1700, 2 Macn. 
&G. 10,048 Eng:Ch. 7, 42 Reprint 4 
{aff 11 Beav. 322, 50 Reprint 841]. 


Alta.—Hutton v. Bull, [1926] 3 


West.Wkly. 609, [1926] 4 Dom.L.R. 
1080. 
“While the law requires at 


his hands the strictest honesty and 
good faith in his dealings with his 
cestui que trust still it does not pro- 
hibit dealings bétween the trustee and 
the cestui que trust with reference to 
the trust property, if the cestui que 
trust be sui juris.” Copeland v. 
Bruning, 87 N.E. 1000, 1002, 88 N.H. 
877, 44 Ind.App. 405. 


[a] Gifts between a cestui and his 
trustee are not void; when the trus- 
tee has disproved fraud or undue 
influence, such gifts are as valid as 
any other gift freely and voluntarily 
made. Brown v. Canadian Industrial 
Alcohol Co., 289 P. 613, 209 Cal. 596. 


{b] Risk of enforced surrender of 
bargain.—A trustee contracting with 
his beneficiary takes the risk of an 
enforced surrender of his bargain, if 
it turns out to be improvident. Globe 
Woolen Co. v. Utica Gas & Electric 
Co., 121 N.E. 378, 224 N.Y. 483. 


[ec] Strictly confined to subject 
matter.—(1) An agreement between 
an heir and a trustee, in his official 
capacity, to settle all claims between 
them ina certain way, will not be ex- 
tended to cover claims of the an- 
cestor’s estate against the trustee in- 
dividually (Hadaway v. Hynson, 43 A. 
806, 89 Md. 305); and (2) where a re- 
lease by a cestui que trust to the trus- 
tee was for all income of the estate 
due to her by him, but referred to 
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“said income” as that appearing in 
the auditor’s accounts filed in the 
trust, which was administered under 
the direction of the court, it will be 
held not to apply to income retained 
by the trustee, and not awarded to the 
cestui que trust by the auditor’s ac- 
count (Burt v. Gill, 42 A. 968, 43 A. 
177, 89 Md. 145). 


[d] Implied contract.—Where an 
invalid and imbecile cestui que trust, 
on the death of his trustee, went to 
live with his new trustee, taking with 
him an aunt who had for many years 
been his nurse and constant attendant, 
and, it appearing that his estate was 
ample, it was held that a contract 
would be implied to pay for his board 
and maintenance, and the board of his 
nurse. In re Griffith, 23 A. 556, 147 
Par 274 [afli10\Pa:Co, 3074: 


fe] Trust relations suspended.— 
A beneficiary, sui juris, employing in- 
dependent counsel to treat with the 
trustee, the trust relations are sus- 
pended for time being. Wertz v. Clay, 
160"StH 275 157 Va. 263: 


27. Maryland State Fair Vv. 
Schmidt, 128 A. 365, 147 Md. 613. 


28. U.S.—Warfield v. Bixby, 51 F. 
(2d) 210. 


Ind.—Copeland v. Bruning, 87 N.E. 
1004, 45 Ind.App. 711; Copeland v. 
Bruning, 87 N.1Ié. 1000, 88 N.I. 877, 44 
Ind.App. 405. 


Md.—Galard v. Winans, 74 A. 626, 
111 Md. 434. 


N.Y.—In re Ungrich, 190 N.Y.S. 187, 
115 Mise. 762. 


W.Va.—Davis v. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228 [cit Cyc]. 


29. -U.S.—Warfield v. Bixby, 51 F. 
(2d) 210. 
Ala.—Weorthington v. Eggler, 98 So. 


788, 210 Ala. 535. 


Conn.—Shaw v. Spelke, 147 A. 675, 
110 Conn. 208; Jordan v. Jordan Co’, 
109 A. 181, 519, 94 Conn. 384. 


Ga.—Broadwell v. Maxwell, 119 S. 
E. 344, 30 Ga.App. 738. 


Mass.—Partridge v. Clary, 117 N.E. 
332, 228 Mass. 290. 


Nay .—in re, Ungrich, 190 Navies. £81, 
115 Misc. 762. 


R.I.—Lyons v. Taylor, 160 A. 782, 
Bee OD: 


Tex.—Howe v. Wichita State Bank 
& Trust Co., (Civ.App.) 242 S.W. 1091 
[rev on other grounds 274 S.W. 563, 
115 Tex. 158, and motion for reh overr 
Zo SeWWe Lins, Lab Dex.” Db Si- 


30. U.S.—Warfield v. Bixby, 51 F. 
(2d) 210; Newman vy. Schwerin, 109 
FF. 942, 48 C.C.A. 742; Nicholson y. 
McGuire, 18 F.Cas.No. 10,249, 4 Cranch 
C.C. 194, . 


Ala,—Yonge v. Hooper, 73 Ala, 119; 
Cleveland v. Pollard, 87 Ala. 556; 
Johnson v. Johnson, 5 Ala. 90. 


Cal.—Brown vy. Canadian Indus- 
trial Alcohol Co., 289 P. 618, 209 Cal. 


5 


Conn.—Shaw v. Spelke, 147 A. 675, 
110 Conn. 208; Nichols v. McCarthy, 
23 A. 938, 53 Conn. 299, 55 Am.R. 105. 
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to the severest scrutiny,?® and will permit them to 
stand only when the trustee affirmatively shows 
that the agreement was entirely fair and advan- 
tageous to the beneficiary and that there was no 
fraud, concealment, undue influence, or unconscien- 
tious advantage.®° 
and the cestui que trust may be set aside on slight 


Contracts between a trustee 


Fla.—Saunders v. Richard, 16 So. 
679, 35 Fla. 28. 


Ga.—Broadwell v. Maxwell, 119 S.E. 
344, 30 Ga.App. 738. 


Ill.— Jones v. Lloyd, 7 N.B. 119, 117 
Ill. 597; Ward v. Armstrong, 84 Ill. 
151; Fry v. Pence, 261 I11.App. 218. 


Ky.—Avery v. Avery, 14 S.W. 593, 
90 Ky. 613, 12 Ky.L. 521; Richardson 
v. Spencer, 18 B.Mon. 450; Sullivan v. 
Sullivan, 99 S.W. 254, 30 Ky.L. 541; 
Cox Vv. Roach, 6 Ky 670; Downy 
v. Talbott, 4 Ky.L. 453. 


Md.—Galard v. Winans, 74 A. 626, 
111 Md. 434; Ringgold v. Ringgold, i 
Harr.&G. 11, 18 Am.D. 250. 


Mass.—Ball v. Hopkins, 
338, 268 Mass. 260. 


ee eae v. Wendell, Walk. 
te 


Mo.—McPike v. McPike, 181 S.W. 2. 


N.J.—Swift v. Craighead, 75 A. 974, 
75 N.J.Eq. 102 [aff 75 A. 975, 76 N.J. 
Eq. 339]. 


N.Y.—Globe Woolen Co. v. Utica 
Gas & Electric Co., 121 N.E. 378, 224 
N.Y. 483; Geyer v. Snyder, 35 N.E. 
784, 140 N.Y. 394; Cherrie v. Reyn- 
olds, 178 N.Y.S. 339, 189 App.Div. 904, 
108 Misc. 732; Smith v. Howlett, 47 N. 
Y.S. 1002, 21 Misc. 386 [aff 51 N.Y.S. 
9105 29° App. Div.” 182]. 


N.C.—Allen v. Bryant, 42 N.C. 276; 
Boyd v. Hawkins, 17 N.C. 195. 


Okl.—Kernel v. Murrell, 250 P. 420. 
122 Okl. 22. 


Pa.—Spencer’s Appeal, 80 Pa. 317; ° 
Wistar’s Appeal, 54 Pa. 60 [mod 6 
Phila. 55]. 


S.C.—McCants v. Bee, 6 S.C.Eq. 383, 
16 Am.D. 610. 


Tex.—Howe v. Wichita State Bank 
& Trust Co., (Civ.App.) 242 S.W. 1091 
{rev on other grounds 274 S.W. 563, 
115 Tex. 158, motion for reh overr 
278 S.W. 177, 115 Tex. 158]. 


aie ee re Hodges, 22 A. 725, 68 Vit: 


Wis.—Ludington y. Patton, 86 N.W. 
571, 111 Wis. 208. 


en ee v. Beard, 8 Grant Ch. 


167 N.E. 


_ [a] Where beneficiary is also act- 
ing in fiduciary capacity, the trustee 
must be doubly careful as any deal-- 
ings between them in fraud of one 
trust imposes responsibility upon 
both. Heath v. Waters, 40 Mich. 457. 


[b] Consideration.—(1) A trus- 
tee’s promise to make a gift to the 
distributee’s widow has been held a 
sufficient consideration for the 
widow’s promise to assume the dis- 
tributee’s note for a loan from the 
trust estate. Humbird v. Humbird, 
160 A. 6238, 162 Md. 582. (2) ° A econ- 
tract between trustees, life bene- 
ficiaries, and some of the remainder- 
men, in which, for a waiver and re- 
lease of the life beneficiaries’ rights, 
the trustees undertook to perform a 
duty imposed on them by law, has 
been held not enforceable, having no 
consideration and_ therefore being 
unilateral. In re Bishop’s Estate, 151 


¥or later cases, developments and changes in the law see Annotations, same title and section number, ; 


Z 


asl 


\ 


§ 522] 


grounds,*+ and the burden of proof is on the trus- 
tee to show that he acted in good faith,** that all 
was fair, open, and voluntary,’*® and that the con- 
and in some juris- 
dictions there are statutes providing that all trans- 


tract was well understood ;*+ 


actions between a trustee and his 


ing the existence of the trust, by which the trustee 


obtains any advantage from his 


presumed to be entered into by the latter without 
sufficient consideration and under undue influence.?® 
However, while the law exacts the utmost good 
faith®® and some reasonable proportion between 
benefits and burdens,*7 and requires the trustee to 
make full, fair, and open disclosures of all facts in 
his possession,** the mere suggestion of the fiduciary 
relationship does not, of itself, invalidate the trans- 


actions,*® and the beneficiary is 


rescind the transaction in the absence of evidence 
Transactions by which 
inequitable advantage are 


of unfairness*® or fraud.*? 
the- trustee gains an 


N.Y.S. 768, 89 Misc. 355. 


[ec] Contract with one beneficiary. 
—A cestui que trust, having no title 
to trust property, could not vest the 
trustee in his individual capacity with 
title to any part thereof as against 
other beneficiaries. Bennett v. Weber, 
154 N.E. 105, 323 Ill. 283. 


{d] Assumption of rights and du- 
ties of tee.—A court of equity 
cannot sanction assumption by a bene- 
ficiary of rights and duties of the 
trustee, especially where other in- 
terests were involved. Dudley v. Rob- 
erts, 124 A. 883, 144 Md. 155. 


[e] Right of cestui que trust to 
enforce agreement.—Where a_ sub- 
scriber to the capital stock of a cor- 
poration deposited the stock with a 
trustee to be held in trust for the cor- 
poration until it was fully paid for, 
and the subscriber and the trustee 
made a further agreement to the ef- 
fect that the subscriber would sell the 
stock to the trustee whenever the sub- 
seriber ceased to be an employee of 
the company, the subscriber cannot 
sue for nonperformance of, the agree- 
ment unless at the time the subscrib- 
er ceased to be employed he had paid 
for the stock in ful], there being no 
such delivery of the stock to the sub- 
scriber as constituted him the owner 
of it, so as to enable him to transfer 
it to the trustee without his having 
paid for the stock in full. Taylor v. 
Jackson, 10 Del. 224. 


31. Globe Woolen Co. v. Utica Gas 
& Blectric Co., 121 N.E. 378, 224 N.Y. 
483. And see cases infra this note. 


[a] Least fraud is sufficient to set 
aside a transaction between a trustee 
and his cestui, particularly where the 
relationship is also that of parent and 
child. Brown v. Canadian Industrial 
Aleohol Co., 289 P. 613, 209 Cal. 596. 


[b] On least appearance of un- 
fairness the court will set aside the 
transaction with the utmost freedom, 
and neither good intention nor lack 
of fraud will avail to sustain the 
transaction. Jordan v. Jordan Co., 109 
A. 181, 519, 94 Conn. 384. 

$2. Rhodes v: Ries, 133 A. 712, 99 
N.J.Eq. 638; Kirwin v. Hall, (Wash.) 
14 P.(2d) 62; Bray v. Jones, 209 N.W. 
675, 190 Wis. 578. 

33. Conn.—Shaw v. Spelke, 147 A. 
675, 110 Conn. 208. 


N.J.—Rhodes v. Ries, 
99 N.J.Eq. 638. 

Okl.—Kernel vy. Murrell, 250 P. 420, 
122 OkKl. 22. 


133 A. 712, 


* 
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beneficiary dur- 


beneficiary, are 


rescind.*? 


not entitled to 


ag athe Var Hall-14 Prada) 


Wis.—Bray v. Jones, 209 N.W. 675, 
190 Wis. 578. 


[a] Trustee’s wife taking a deed 
from the cestui que trust has the bur- 
den of proving the fairness of the 
transaction by clear and convincing 
evidence. Waddy v. Grimes, 158 S. 
E. 807, 154 Va. 615. 


34. Rhodes v. Ries, 133 A. 712, 99 
N.J.Hq. 638. 


35. See statutory provisions. 


[a] Statute construed.—The pre- 
sumption arising under such a statute 
is that they are without “sufficient 
consideration” and not that there is 
a total want of consideration. 
Metropolis Trust & Savings Bank vy. 
Monnier, 147 P. 265, 169 Cal. 592. 


36. First Sav. Bank & Trust Co. of 
Albuquerque, N. M. v. Greenleaf, 294 
EF. 467; Heath v. Tucker, 134 S.W. 572, 
153 Mo.App. 356; Globe Woolen Co. v. 
Utica Gas & Blectric Co., 121 N.E. 
378, 224 N.Y. 483. 


37. Globe Woolen Co. v. Utica Gas 
& Electric Co., supra. 


[a] Terms must be fair and just.— 
Trustees cannot reap the advantage 
of contracts won by potent and per- 
suasive influence unless their terms 
are fair and just. Globe Woolen Co. y. 
Utica Gas & Electric Co., 121 N.E. 
378, 224 N.Y. 483. 


38. Ball v. Hopkins, 167 N.E. 338, 
268 Mass. 260; Heath vy. Tucker, 134 
BIW. Olgas, WO: Appr eono.. Atlas 
Brick Co. v. North, (Tex.Civ.App.) 2 
S.W.(2d) 980 [rev on other grounds 
(Commn.App.) 13 S.W.(2d) 591; In 
re Leonard’s Will, 230 N.W. 715, 202 
Wis. 117. 


[a] Facts already known by bene- 
ficiary.— While a person occupying a 
fiduciary relation must make a full 
disclosure of facts, he is not required 
to do so when such facts are already 
within the knowledge of the bene- 
ficiary. Tulsa Interstate Petroleum 
Co. v. Allison, 239 P. 638, 112 OkI: 
47. 


39. Rose v. Howenstein, 218. Ill. 
App. 483; Heath v. Tucker, 134 S.W. 
572, 576, 1538 Mo.App. 356. 


“While the law exacts of a trustee 
the utmost good faith in all his deal- 
ings with the beneficiary regarding 
the trust funds in his hands, and com- 
mands him, on account of the fiduciary 
relation, to make full, fair, and open 
disclosures of all facts in his posses- 
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not void, but voidable, at the election of the bene- 
ficiary,** and the beneficiary is entitled to rescind 
such contracts without proof of damage,** but sub- 
ject, nevertheless, to the limitations imposed by 
law governing the applieation of the remedy.** 
Where a beneficiary executed a release of his claim 
on receipt of a void note and a part payment in 
cash, it has been held that he is not precluded from 
rescinding the release because his mistake was one 
of law,*® nor because of the receipt of the cash 
payment at the time of the release,*® and he is not 
bound to return the money received in order to 
While it has been held that the trus- 
tee and the cestui que trust cannot so contract as 
to defeat the purpose of the creator of the trust,** 
it has also been held that the trustee and the ces- 
tul que trust may enter into an agreement termi- 
nating the cestui que trust’s interest in the sub- 
ject matter of the trust,*#® but a contract by which 
the trustee acquires the interest of the beneficiary 


sion, it has never yet been announced 
that all dealings in regard to the trust 
fund are void and to be held for 
naught, in a court of law, at the mere 
suggestion of the relationship of the 
parties by the benéficiary. The office 
of trustee is no mere pitfall into 
which any scheming, exacting, or 
traitorous beneficiary may throw the 
trustee at pleasure. There is no dif- 
ference in the treatment of dealings 
between trustee and the cestui que 
trust, or the fiduciary with his bene- 
ficiary, than with strangers, except in 
the manner and burden of proof when 
the dealing is assailed in a proper 
proceeding charging to the trustee or 
fiduciary unfairness or fraud. Under 
these circumstances, the burden is up- 
on the trustee or fiduciary to show 
that the transaction was fair, hon- 
est, and free from fraud on his part; 
whereas, in all other cases h@ who 
alleges and charges unfairness or 
fraud must prove it.’”” State v. Jones, 
33: 1S, Ws, 284 2iee Lee ohio; “192 havo 
Heath v. Tucker, supra]. 


[a] Profits from transaction.—The 
existence of a fiduciary relationship 
between a vendor and a purchaser 
does not entitle the former to an ac- 
counting from the latter for profits 
made on a resale where the transac- 
tion between them is shown by the 
purchaser to have been fair and rea- 
sonable and for an adequate consider- 


ation. Rose v. Howenstein, 218 Ill. 
App. 483. 
40. Partridge v. Clary, 117.N.E. 


332, 228 Mass. 290. 


41. In re U. S. Mortgage & Trust 
Co., 219 N-Y.S. 569, 128 Misc: 588. 


42. In re Berry’s Estate, 233 P. 
330, 195 Cal. 354; Partridge v. Clary, 
117 N.E. 332, 228 Mass. 290. 

43. Johnson v. Giles, 69 Ga. 652. 


44. In re Berry’s Hstate, 233 P. 
330, 195 Cal. 354. 


Rescission of contracts generally 
see Contracts §§ 648-691. 


45. Reggio v. Warren, 93 N.E. 805, 
207 Mass. 525, 32 L.R.A.N.S. 340, 2 
Ann.Cas. 1244. 


46. Reggio v. Warren, supra. 


47. Reggio v. Warren, supra (hold- 
ing such payments to be credits on 
his original demand). 


48. Murphy v. Delano, 49 A, 1053, 
95 Me. 229, 55 L.R.A. 727 (spendthrift 
trust). 


49. Copeland v. Bruning, 87 N.E. 
1004, 45 Ind.App. 711; Copeland vy. 
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is presumed fraudulent.5° An agreement as to the 
distribution of the trust fund has been held not 
a waiver of the fiduciary relationship.*+ 


Right to purchase other property. It has been 
held that the trustce is not, by the obligation of 
his trust, precluded from purchasing other prop- 
erty of the cestui que trust which is not part of 
the trust estate.°? 


Right to ebject. While acquiescence for a long 
period of time may preclude the cestui que trust 
from having a transaction with the trustee set 
aside,** it has been held that such acquiescence 
must be with full knowledge of the fraud.°* So, 
too, before a confirmation by the cestui que trust 
of a voidable contract between him and the trustee 
can be said to have taken place, there must be a 
full knowledge on the part of the cestui que trust 
of all the circumstances and of all his rights.°° 
The heirs at law of a beneficiary have no standing 
to question an agreement made by the trustee with 
the beneficiary after the lapse of a long time after 
the death of the beneficiary,®® and where they do 
assail the agreement after such lapse of time, they 
have the burden to show fraud and mental incom- 
petency of the beneficiary by clear and convincing 
testimony.°? Also, where the trustee has terminated 
the trust by paying the beneficiaries, one of whom 
was the remainderman, taking releases and dis- 
charges, it has been held that the remainderman’s 
personal representatives cannot complain of the un- 
timely ending of the trust.° While the beneficiary 


52. 


Bruning, 87 N.E. 1000, 1002, 88 N.E. 
405. 53. 


877, 44 Ind.App. 
“When contracts between the trus- 


tee and the cestui que trust, having |49 A. 823. 187 Pa. 
the effect, as between them, to termi- | Buckley, 
nate the cestui que trust’s interest in 54, 


the subject of the trust, and such in- 
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Eldridge v. 


Partridge v. 
332, 228 Mass. 290; 


Smith, 34 Vt. 484. 


65 S.E. 652, 109 Va. 784. 
Branch v. Buckley, supra. 


ae 
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may be estopped to recover property sold to the 
trustee by retaining a note and mortgage and hy- 
pothecating them,®® it has been held that such rat- 
ification did not affect his right to recover dam- 
ages,°° 


[§ 523] (4) Purchase cf Property from Third 
Persons. Although property purchased by a trus- 
tee with his own funds generally belongs to himself,°! 
a person who has received money to purchase prop- 
erty for another cannot, so long as the trust rela- 
tionship continues, acquire it for himself.*? A pur- 
chase of property outright from third persons dur- 
ing the continuance of the trust will be deemed 
to be for the benefit of the cestui que trust, if un- 
der the circumstances it was the duty of the trustee 
to purchase the same for the trust estate or the 
purchase was made with ‘trust funds.°? Where 
property has been purchased by a trustee with trust 
funds and title taken in his own name, the bene- 
ficiaries may elect to treat the purchase as made 
for their benefit or they may take the purchase 
price,®°* but where the trust estate has a large mort 
gage on property, and the trustee to obviate fore- 
closure proceedings and to avoid a merger, takes 
title to the land in his own name and later sells 
it and credits the estate with the price, it has 
been held that the beneficiaries could not elect 
to take either the property itself or the amount of 
the mortgage with interest.®* 


[§ 524] c. Torts.°* Although subject to excep- 
tions,®* it is a general rule that a trustee is per- 


grounds 82 S.Ct. 728, 225 U.S. 445, 56 
L.Ed. 1156]. 


Clary) iia aNe Ee 
Inlow v. Christy, Mass.—lLivermore vy. Livermore, 121 
186; Branch v. N.E. 27, 281 Mass. 293. 


Miss.—Butler v. Hicks, 19 Miss. 78. 
N.J.—Deegan v. Capner, 15 A. 819, 


ESTAS GEEA Nature that Tercould 55. Smith v. Howlett, 51 N.Y.S. 44 N.J.Hq. 339; Von Hurter v. Spenge- 
be disposed of by him, and he is swi|910, 29 App.Div. 182 [aff 47 N.Y.S. man, 17 N.J.Eq. 185. 

juris, and the contract openly entewed| 1002, 21 Mise. 386]; Boyd v. Haw- N.Y.—Fulton v. Whitney, 66 N.Y. 
into is fair and reasonable, untaint-| kins, 17 N.C. 195. 548 [aff 5 Hun 16]; Archer v. Archer, 


ed by fraud or undue influence, such 
contract, and the rights of the parties 
under the same, will be upheld both 
at law and in equity, precisely as 
would any other contract entered into 


[a] 


Thus, where a bond and mort- 
gage owned by the trustee were sub- 
stituted in place of a portion of the 
trust fund, and such bond and mort- 


143 N.Y.S. 101 [rev 149 N.Y.S. 426, 164 
App.Div. 81]; Woodruff v. Boyden, 3 
Abb.N.Cas. 29. 


V.Va.—Feamster 
35 W.Va. 1. 


v. Feamster, 13 


between other persons sustaining no 
such relations, The law looks upon 
such contracts with a jealous eye, 
presumes, as against the trustee, that 
they were procured by fraud and the 
exercise of undue influence, yet when 
this jealousy of the law has been sat- 
isfied, and these presumptions over- 
come, the contract is binding upon 
the parties.” Copeland y. Bruning, 
supra. 


[a] Agreement held not assign- 
ment of interest.—An agreement, up- 
on consideration, by one having a ben- 
eficial interest under a will, that the 
trustee thereunder, so long as he per- 
formed his obligations, was to be sub- 
rogated to such interest, without 
words of transfer of the estate it- 
self, has been held not an assignment 
of such interest. In re Garside, 149 


N.Y.S. 647, 165 App.Div. 897. 
50. Copeland vy. Bruning, 87 N.E. 
1000, 88 N.E. 877, 44 Ind.App. 405; 


ee, v. Jones, 209 N.W. 675, 190 Wis. 
a . 


51. Harris v. Elliott, 57 N.Y.S. 297, 
39 App.Div. 657, 48 N.Y.S. 1020, 24 
a 133 [aff 60 N.E. 1112, 167 N. 

2 ie 


gage were transferred to the bene- 
ficlary without a full disclosure of the 
facts, the sale of the property on 
foreclosure has been held not a ratifi- 
cation of the transaction. Smith vy. 
Howlett, 51 N.Y.S. 910, 29 App.Div. 
182 [aff 47 N.Y.S. 1002, 21 Misc. 386]. 


56. Bowles v. Bowles, 126 S.E. 49, 
141, Va. 35. 


_ 57. Bowles v. Bowles, supra (hold- 
ing evidence insufficient). 


58. Partridge v. 
832, 228 Mass. 290. 


59. First Sav. Bank & Trust Co. of 
ea dene, N. M. v. Greenleaf, 294 


Clary, ALT ING 


60. First Sav. Bank & Trust Co. of 
Albuquerque, N. M. v. Greenleaf, su- 
pra. 


Personal wae ae of trustee gener- 
ally see infra § 525. 


61. Stanley v. Gilmer, 27 Ga. 589. 


62. Koehler’ vy. Koehler, 121 (NR. 
450, 75 Ind.App. 510; Rees y. Egan, 
166 P. 1038, 66 Okl. 20, 


63. Ariz.—Zeckendorf vy. Steinfeld, 
100 P. 784, 12 Ariz. 245 [mod on other 


OS 
For later cases, developments and changes in the law see Annotations, same title and section number 


S.E. 53, 


Ont.—Harrison  v. 14 


Grant Ch. 586. 


[a] Where trustee exchanges 
trust property for other real estate, 
and takes the title in his own name, 
it will be considered trust property 
to the extent of the value of the trust 
property exchanged therefor. Blau- 
velt v, Ackerman, 20 N.J.Eq. 141. 


G64. Prewitt v. Morgan’s Heirs, 
(Ky.) 119 S.W. 174. 


652 1! re Keen’s Estate, 159 A. 713, 
306 Pa. 36 


66. ms references: 
Liability of: 
Charitable corporation for torts see 
Charities §§ 106, 107. 


Trustee in possession of railroad 
for negligence in operation of 
road see Railroads § 1136. 


Maintenance of nuisance by trustee 
in possession of eae see Nui- 
sances § 336. 


Torts generally see Tort hole 
e y TES, 62) C, Jiang 


Harrison, 
? 


67. See infra text and notes 72-77. 


fe 
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sonally hable for all torts committed by him or by 
agents and servants employed by him in the exe- 
cution of the trust,°* irrespective of his right to 
reimbursement,®® and as the court generally will 
not allow the trust fund to be impaired by the neg- 
ligenee of the trustee,’° the only recourse of the 
person injured is against the trustee individually.*! 
However, where an active trust is created and the 
trustee is charged with the duty of carrying on a 
business, the trust estate may be held lable for the 
neghgence of the trustee or his employees,’? espe- 
cially where the business was being conducted un- 
der the control and supervision of the cestui que 
trust,’* unless there be some limitation to the 
contrary imposed by statute,"* or by the instru- 
ment creating the trust.7° So too, where the trus- 
tee is without personal fault, it has been held that 
he is entitled to reimbursement, and that it is only 
equitable that the trust estate should bear the loss,’® 


TRUSTS 
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and in such eases it has been held that the trust 
estate may be proceeded against in a suit brought 
directly against the trustee in his representatiye 
capacity." 

Exemption from liability. Of course, the trustees 
are not liable where the trust instrument expressly 
exempts them from liability for the negligence of 
themselves and their agents and employees.’® 


Acts in capacity of attorney. A trustee is not 
liable, as such, for acts done by him in his capacity 
of attorney, with relation to property not included 
within the trust estate." 


[§ 525] d. Nature and Extent of Liability.“° A 
trustee is not personally liable in a suit to enforce 
a trust if he has acted in good faith in executing 
it;81 but he is personally liable to the cestui que 
trust for any loss or damage occasioned to the trust 
fund or property by a violation of this trust,$? and 


68. I1]l.—Schmidt v. Kellner, 138 N. 
EH. 604, 307 Hl. 331 [aff 225 I11.App. 
501]; Everett v. Foley, 132 Ill.App. 
438; Sinsabaugh v. Dun, 114 Ill.App. 
523 [aff 73 N.E. 390, 214 Ill. 70). 


Ky.—Louisville Trust Co. v. Mor- 
gan, 203 S.W. 555, 180 Ky. 609, 7A; 
L.R. 396 [eit Cyc]. 


N.J.—O’Malley v. Gerth, 52 A. 563, 
67 N.J.Law 610. 


N-Y.—In re Hidden, 154 NE: 528, 
243 N.Y. 499 [rearg and am remittitur 
den 155 N.H. 897, 244 N.Y. 563]; Trani 
v. Gerard, 168 N.Y.S. 808, 181 App.Div. 
387; Keating v. Stevenson, 47 N.Y.S. 
847, 21 App.Div. 604; Gillick v. Jack- 
son, 83 N.Y.S. 29, 40 Misc. 627; Moniot 
y. Jackson, 81 N.Y.S. 688, 40 Misc. 
197. 

Pa.—Prager v. Gordon, 78 Pa.Super. 
"16: 

W.Va.—Massey v. Payne, 155 S.E. 
658, 109 W.Va. 529. 


[a] Trustee must have possession, 
or the right to possession, of the 
property in which the injury occurs 
before he can be made personally lia- 
ble. Williams v. Taylor, 4 Port. (Ala.) 
234; Eisenbrey v. Pennsylvania 
Ins ete, Co. 21 Ay fe9, 140 Pa. 566. 


{b] Liability greater than that of 
receiver.—The liability of a trustee is 
greater than that of a receiver, in 
that the latter is not an owner of 
property and acts in his official ca- 
pacity when employing servants. 
Keating v. Stevenson, 47 N.Y.S, 847, 
21 App.Div. 604. 

General liability of owner of prem- 
ises for negligence see Negligence §§ 
310-316. 


69. Massey v. Payne, 155 S.BH. 658, 
109 W.Va. 529. 


70. Fla.—Smith v. Coleman, 132 
‘So. 198, 100 Fla. 1707. 


Tll.— Schmidt v. Kellner, 138 N.E. 
604, 307 Ill. 331 [aff 225 Ill.App. 501]. 


Ky.—Louisville Trust Co. v. Mor- 
gan, 203 S.W. 555, 180 Ky. 609, 7 A.L. 
Te 89.0 


N.Y.—Norling v. Allee, 13 N.Y.S. 97 
{aff 30 N.E. 865, 131 N.Y. 622]. 


N.C.—Wright v. Caney River Ry. 
Co., 66 S.B. 588, 151 N.C. 529, 19 Ann. 
Cas. 384. 

R.I.—Parmenter v. Barstow, 47 A. 
365, 22 R.I. 245, 68 L.R.A. 227. 

71. Cal.—Burling v. Newlands, 39 
Bead. 


Tll.—Schmidt v. Kellner, 138 N.E. 
604, 307 Ill. 331 [aff 225 Ill.App. 501]. 


Ky.—Louisville Trust Co. v. Mor- 
een 8 S.W. 555, 180 Ky. 609, 7 A.L. 


Mo.-——Birdsong v. Jones, 8 S.W.(2d) 
98, 222 Mo.App. 768 [cit Cyc]. 


N.Y.—Milner v. Hoag, 169 N.Y.S. 
755, 182 App.Div. 524; Kellogg v. 
Church Charity Foundation, 112 N.Y. 
S. 566, 128 App.Div. 214; Keating v. 
Stevenson, 47 N.Y.S, 847, 21 App.Div. 
604; Norling v. Allee, 13 N.Y.S. 791 
[aff 30 N.B. 865, 131 N.Y. 622]. 


Pa.—Prager v. Gordon, 78 Pa.Su- 
per. 76. 


R.JI.—Parmenter v. Barstow, 47 A. 
365, 22eRe L245, 63 AcibeRe2 27. 


Suing trustee in representative ca- 
pacity see infra text and note 77. 


72. Smith v. Coleman, 132 So. 198, 
100 Fla. 1707; Ireland v. Bowman, 113 
S.W. 56, 114 S.W. 338; 130 Ky. 153; 17 
Ann.Cas. 786; Birdsong vy. Jones, 8 
S.W.(2d) 98, 222 Mo.App. 678; Wright 
v. Caney River R.-Co., 66 S.BH. 588, 
151 N.C. 529, 19 Ann.Cas. 384. 


73. Wright v. Caney River R. Co., 
supra. 


74. Smith v. Coleman, 132 So. 198, 
100 Fla. 1707. 


75. Smith v. Coleman, supra. 


76. Kellogs.v. Church Charity 
Foundation, 112 N.Y.S. 566, 128 App. 
Div. 214; In re Lathers’ Will, 243 N. 
Y.S. 366, 187 Misc. 226: Ewing v. Wm. 
L. Foley, Inc., 280 S.W. 499, 115 Tex. 
222, 44 A.L.R. 627 [rev (Civ.App.) 239 
S.W. 251]; Benett v. Wyndham, 4 De 
G.F.&J. 259, 65 HEng.Ch. 200, 45 Re- 
print 1183. 


[a] Acting with due diligence and 
reasonably.—It has been held that 
where the trustee in the ordinary 
management of the estate, either by 
himself or his agent, does some act 
whereby a third person is injured, 
for which injury the third person re- 
covers damages against the trustee, 
the trustee, if he has acted with due 
diligence and reasonably, is entitled 
to be indemnified out of the trust es- 
tate. Benett v. Wyndham, 4 De G.F. 
Fea 65 Eng.Ch. 200, 45 Reprint 


[b] Amount of insurance carried. 
—Ten thousand dollars insurance car- 
ried by a trustee in 1922 to protect 
against liability in connection with 
the management of an apartment 
house is reasonable as respects his 
right to reimbursement for payment 
of excess of judgments over insur- 


ance. In re Lathers’ Will, 243 N.Y.S. 
366, 137 Mise. 226. 


77. Ewing v. Wm. L. Foley, Inc., 
280 S.W. 499, 115 Tex. 222. 44 A.L-R. 
627 [rev (Civ.App.) 239 S.W. 251]; In 
re Raybould, [1900] 1 Ch. 19% 


78. Birdsong v. Jones, 8 S.W.(2d) 
98, 222 Mo.App. 768; Prinz v. Lucas, 
60 A. 309, 210 Pa. 620. 


Exemption from lability generally 
see infra § 526. 


See ae rer of liability see infra § 


79. Rogers v. Benson, 5 Johns.Ch. 
CNS Yn) 43:17 


80. Cross references: 
Liability of trustee for; 


Loss or depreciation of investments 
see infra §§ 701-704. 


Wrongful sale see infra § 626. 


Lien on trustee’s property to secure 
personal liability see infra § 877. 


81. Clark v. Spanley, 183 S.W. 964, 
122 Ark. 366: James v. Aller; 57 A. 
1091, 66 N.J.Eq. 69 (holding that 
where a daughter is trustee of money 
for her father with direction to in- 
vest it, and she does invest it in good 
faith in a farm purchased in the 
name of her husband, she is not per- 
sonally liable in a suit to enforce the 
trust, where the farm has not passed 
beyond the reach of the father as 
cestui que trust). 


82. Ark.—Davis v. Dickerson, 207 
S.W. 436, 187 Ark. 14 [eit Cye]; Clark 
Pe get 183 S.W. 964, 122 Ark. 


Cal.—Noble v. Noble, 243 P. 4389, 
198 Cal. 129, 43 A.L.R. 1235; Biutrun 
vf Blizalde, 242 P. 109, 75 Cal.App. 


Ga.—Miller v. Butler, 49 S.E. 754, 
121 Ga. 758. ‘ 

Ky.—Bolling v. Ford, 281 S.W. 178, 
213 Ky. 403; Clark v. Anderson, 13 


Bush 111. 
etek apye ck v. Biscoe, 6 Harr.&J. 


Mass.—Digney v. Blanchard, 115 N. 
E. 424, 226 Mass. 335. 


N.Y.—Lightfoot v. Davis, 91 N.E. 
582, 198 N.Y. 261, 139 Am-S.R. 8117, 29 
L.R.A.N.S. 119, 19 Ann:Cas. 747; Get- 
ty v. Devlin, 70 N.Y. 504 [aff 9 Hun 
603]; In re Roche’s Will, 251 N.Y.S. 
347, 233 App.Div. 236 [mod 182 N.E. 
82, 259 N.Y. 458]; Hamilton v. Mun- 
cie, 169 N.Y.S. 826, 182 App.Div. 630 
[motion to dism appeal den 120 N.E. 
864, 224 N.Y. 566, and aff 126 N.E. 
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this liability, where more than one trustee partic- 
ipates in the breach of trust, is both joint and sev-~ 
Thus a trustee is personally lable for a 
loss oceasioned by his improperly disposing of the 
trust property,** or wrongfully distributing or mis- 
appropriating the trust funds,*® or investing the 
trust fund as the individual property of the trus- 
tee,8* or by the negligent conduct of litigation.** 
The claim against the trustee for the breach of 


eral.8 


909, 227 N.Y. 643]; English v. McIn- 
tyre, 51 N.Y.S. 697, 29 App.Div. 439; 
SORLOLee NV eSCOtt (6 Huans., o2i1G yie= 
Arthur v. Gordon, 5 N.Y.S. 513, 52 Hun 
615 [rev on other grounds 26 N.EH. 459, 
motion gr 26 N.E. 801, and aff 27 N. 
PeetOSsmioo. N.Y. 597, 12 UR.A. 66715 


N.C.—Freeman v. Cook, 41 N.C. 373. 


N.D.—Prondzinski v. Garbutt, 86 N. 
W. 969, 10 N.D. 300. 


Ohio.—Koerner v. Pfaff, 2 Ohio N.P. 
N.S. 597. . 


Pa.—In re Freas’ Estate, 79 A. 513, 
231 Pa, 256. 


S.C.—Sanders v. Rogers, 1 S.C. 452; 
mayer y. Mordecai, 1 S.C. 333, 7 Am: 
a6. 


Vt.—Snyder v. Parmelee, 68 A. 649, 
80 Vt. 496. 


W.Va.—Cresap v. Brown, 96 S.E. 66, 
82 W.Va. 467. 


Eng.—Orrett v. Corser, 21 Beav. 52, 
52 Reprint 778. 


[a] Circumstances under which 
trustee personally liable stated.—A 
trustee is not personally liable (1) un- 
less he makes himself personally lia- 
ble to the fund if it becomes depleted 
through his bad faith or negligence 
(Cavanagh v. O’Connor, 186 N.W. 907, 
194 Iowa 670), (2) or unless he is per- 
sonally liable to the cestui que trust 
by virtue of an adjudication or an ac- 
counting fixing the amount due, or an 
account stated or its equivalent by 
which the trustee waives his trustee- 
ship (Cavanagh v. O’Connor, supra), 
(3) or unjess he is a quasi trustee, as 
distinguished from an express trus- 
tee, in which the doctrine of trusts 
may be invoked to obtain the benefit 
of equitable remedies (Cavanagh v. 
O'Connor, supra). 


{b] Speciaity or simple contract 
dent.— (1) By a breach of trust, the 
trustee does not become a specialty 
debtor but only a simple contract 
debtor (Benbury v. Benbury, 22 N.C. 
235; Isaacson v. Harwood, L.R. 8 Ch. 
225; Adey v. Arnold, 2 De G.M.&G. 
432, 51 Eng.Ch, 338, 42 Reprint 940; 
Richardson y. Jenkins, 1 Drew. 477, 61 
Reprint 534; Kearnan v. Fitzsimon, 3 
Ridg.P.C. 1), (2) unless the-trustee 
has expressly covenanted under seal 
to do the things which he has failed 
to do (Cummins v. Cummins, 8 Ir.Ea. 
728; Mavor v. Davenport, 2 Sim. 227, 
2 Wng.Ch. 227, 57 Reprint 774; Alex- 
ander vy. Foster, 5 Wkly.Rep. 33), (3) 
and even though a claim against the 
estates of two deceased trustees is a 
specialty debt, the right of one estate, 
which satisfies the claim, against the 
other for contribution has been held 
only a simple contract debt (Priest- 
man v. Tindall, 24 Beav. 244, 53 Re- 
print 351). 


[c] So long as the trust exists, it 
has been held that no direct rights 
for the recovery for a devastavit be- 
long to the cestui que trust.- In re 


Harbeck’s Estate, 254 N.Y.S. 312, 142 
Misc. 57. 
[d] Right to enforce.—That a cor- 


poration has a right of action against 
a trustee of stock for a breach of 
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trust has been held not to preclude 
an action by the beneficiaries directly 
injured by such breach. Keating v. 
Hammerstein, 209 N.Y.S. 769, 125 
Misc. 334; Blakeslee v. Sottile, 194 N. 
W.Sito2, Lis Mise. 513. 


{e] Taking title to property in 
own name.—Where a trustee takes ti- 
tle to property in breach of his trust, 
the beneficiary is entitled to demand 
(1) a reconveyance (see infra § 997) 
(2) or damages (Zitkov v. Gorsky, 137 
A. 751, 106 Conn. 287). 


[f] Cestui que trust who has right 
only to income from the trust prop- 
erty or fund, and no right or title to 
the property or its proceeds, has no 
claim or lien on such property or 
funds in the hands of a third person, 
such as a firm of which the trustee 
is a member, although the proceeds 
of the property are used for the bene- 
fit of the firm, but his only claim in 
such a case is against the trustee.. In 
Sooo ee a: 5) LE CasuNoni2,600,;mo eu, 


{g] liability in another state.— 
The personal obligation of a trustee 
ex maleficio by reason of his repudia- 
tion of the trust on which land was 
conveyed to him follows him on his 
selling the land and removing into an- 
other state. Fisk’s Appeal, 71 A. 559, 
81 Conn. 433. 


Effect of election to pursue trust 
res see infra § 904. 


83. See infra § 533. 


84. Ala.—Rosenau v. Powell, 63 So. 
1020, 184 Ala. 396. 


-Cal.—Clapp v. Vatcher, 99 P. 549, 9 
Cal.App. 462. 


N.D.—Prondzinski v. Garbutt, 86 N. 
W. 969, 10 N.D. 300. 


Philippine.—Dizon  v. 
Philippine 193. 


Tex.—Silliman v. Gano, 39 S.W. 559, 
40 S.W. 391, 90 Tex. 637. 


Wash.—Glasgow v. Nicholls, 214 P. 
165, 124 Wash. 281, 35 A.L.R. 419 [aff 
219) BP. 883, 12%, Wash. 693); 35), Adu: 
427 and mod on other grounds 225 P. 
1118, 129 Wash. 319]. 


[a]. Rule not changed by statute 
providing alternative relief.—The rule 
that a trustee who wrongfully dis- 
poses of the trust property is liable 
to the beneficiary for its value, with 
interest, is not changed by Rev. Codes 
§ 4273, giving the beneficiary the right 
to require a restoration of the proper- 
ty with its fruits, or to recover the 
proceeds with interest. Prondzinski 
v. Garbutt, 86 N.W. 969, 10 N.D. 300. 


[bob] Trustee de son tort disposing 
of the property to innocent third per- 
sons is personally liable to the cestui 
que trust. Rosenau v. Powell, 63 So. 
1020, 184 Ala. 396; Glasgow v.\Nich- 
olls, 214 P. 165, 124 Wash. 281, 35 A. 
L.R. 419 [aff reh 219 P. 888, 127 Wash. 
693, 35 A.L.R. 427, and modified on 
other grounds 225 P. 1118, 129 Wash. 


319] 


Lacap, 50 


85. National Surety Co. v. Manhat- 
tan Mortgage Co., 174 N.Y.S. 9, 185 
App. Div. 733; Madison Trust Co. Vv. 


‘ 


[§ 525 


trust is in the nature of a general demand for dam- 
and an action cannot be maintained unless 
the cestui que trust can show that he has been de- 
prived of a benefit or sustained an injury in con- 
sequence thereof.*® 
liability in such cases ordinarily is, at the option 
of the cestui que trust, the amount actually lost by 
the breach or the amount which the trustee has 
gained thereby ;°°® 


The measure of the trustee’s 


and under some statutes the 


Carnegie Trust Co., 152 N.Y.S. 517, 
167 App.Div. 4 [aff 109 N.H. 580, 215 
N.Y. 475]; Moore v. Robertson, 17 N. 
VIS. 554.) 62. Hun -623;- Burris: > wv. 
Brooks, 24 S.B. 521, 118 N.C. 789; Rob- 
ertson y. Sublett, 6 Humphr. (Tenn.) 
313; D. Sullivan & Co. v. Ramsey, 
(Tex.Civ.App.) 155 S.W. 580. 


[a] Justification—That a justice 
of the peace*who had no jurisdiction 
over the trustee or the fund ordered 
him to turn it over to one not enti- 
tled to it is no justification to the 
trustee for so doing. Burris v. 
Brooks, 24 S.H. 521, 118 N.C. 789. 


[b] Deposits in bank.—Where one 
creates a trust in a fund deposited in 
bank without the knowledge of the 
beneficiary and later withdraws 
amounts therefrom, the beneficiary 
has no claim against the depositor’s 
estate for the amount of Such with- 
drawals. In re Totten, 71 N.E. 748, 
ATS NAY Ot L270 a RUAS Til Ann. Cass 
900; Lattan v. Van Ness, 95 N.Y.S. 
97, 107 App.Div. 393 [rév 89 N.Y.S. 
761, 44 Misc. 116, and aff 77 N.E. 1190, 
184 N.Y. 601]; Matter of Biggars, 80 
N.Y.S. 214, 39 Mise. 426, 3 Mills 341. 


[ce] Trespass or assumpsit.—Di- 
ther trespass or assumpsit will lie for 
money converted by a fiduciary to his 
own use. Gibson y. Gillespie, 139 A. 


-588, 291 Pa. 77. 


86. See infra § 692. 
87. Lipsitz v. First Nat.- Bank. of 
Gordon, (Tex.Civ.App.) 288 S.W. 609 


Laff (Commn.App.) 293 S.W. 563]. 


88. In re American Sav. Bank of 
Marengo, 231 N.W. 311, 210 Iowa 568. 


89. McEndre vy. Piles, Litt.Sel.Cas. 
Cy): 10. 


90. General Proprietors Eastern 
Div. New Jersey v. Force, 68 A. 914, 
72 N.J.Eq. 56. 


fa] Damages for breach of volun- 
tary trust and for the breach of an 
involuntary trust are the same. 
iapp v. Vatcher, 99 P. 549, 9 Cal. App. 


[b] Disposal of property.—(1) 
Where the owners of railroad bonds, 
purchasers thereof, and the agent ne- 
gotiating the sale, agreed that one of 
the owners should be custodian of the 
bonds, and he wrongfully disposed of 
the same contrary to the terms of the 
agreement, the resulting loss for 
which he is liable, is in the absence of 
evidence of the value of the bonds, or 
of any regular market value, the price 
put on them by the contract of sale, 
allowance, however, being made for 
the fact that the remaining bonds, 
which the purchasers failed to take, 
were benefited by a necessary expen- 
diture in improving the road, which 
the purchasers made pursuant to their 
agreement. Danforth v. Moore, 35 A. 
410, 55 N.J.Mq. 127. (2) Where trust 
property improperly disposed of can- 
not be followed in specie, or the per- 
son in possession cannot be made lia- 
ble to the trust, the trustee is liable 
to the cestui que trust for the value 
of the property so lost and also for all 
rents, hires, interests, and other prof- 
its. which would or might have been 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ ble in litigation.—A trustee causing a [a] 


§§ 525-527] 


trustee may even be held liable for exemplary dam- 
ages.°! If the violation of trust is in the use of 
the trust property by the trustee, the measure of 
damages is the profits realized from its use while 
it was held by him.°? 


Transferring interest to trustee. A beneficiary, 
who, having sued the trustee for mismanagement, 
elects to take money for her trust interest instead 
of securities, should on payment of such money 
transfer to the trustee all her interest, right, and 
title to such securities.°? 


Liability to third persons. It has been held 
that a trustee of an express trust cannot be made 
personally lable for a claim against the trust es- 
tate by refusing to allow it, as long as he has done 
nothing to deplete or impair the integrity of the 
estate itself or to prevent the claimant from asking 
an adjudication against the estate.°4 


[§ 526] e. Limitation of Liability by Trust In- 
strument.®® The liability which devolves on a trus- 


made from the property so _ lost. 99. 


Freeman v. Cook, 41 N.C. 373. 


fc] Mere attempt by trustee to ig- ii 
nore trust, and deal with the prop-| 244; 
erty as his own, is not such a fraud 
as will charge him beyond actual re- 


Brumridge 


ceipts. Hoile v. Bailey, 17 N.W. 322,] wick v. Greenwell, 
58 Wis. 484; Wilcox v. Bates, 45 Wis. | Reprint 640; 
138. 198, 


[d] Amount reasonably recovera- 
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Beav. 5, 54 Reprint 2: Dix v. Burford, 
19 Beav. 409, 52 Reprint 408; 


Mucklow v. Fuller, Jac. 
4 Eng.Ch. 198, 37 Reprint 824; 
Abercrombie v. Gordon, 1 L.J.Ch. 33. 


Willful neglect or default not 
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tee by reason of his accepting the trust®® may be 
limited by the terms of the trust instrument,®’ and, 
where the liability of the trustee is limited by the 
trust instrument, the general rules of law are not 
applicable.°* However, trustees are not exempted 
from strict rules governing them without a clear 
and unequivocal statement of such intent in in- 
strument creating the trust,°® and the ordinary 
clauses inserted in instruments creating a trust do 
not include willful and deliberate defaults and 
breaches of trust,! and do not excuse the trustee’s 
bad faith.? 


[§ 527] f. Relief from Liability.2 A cestui que 
trust may authorize the trustee to perform an act 
which would otherwise be a breach of trust and 
thereby estop himself from holding the trustee la- 
ble therefor,* and even though an act of the trustee 
is unauthorized and constitutes a breach of trust, 
it may be so acquiesced in, confirmed, or ratified by 
the cestui que trust as to estop him from repudiat- 
ing it and attempting to hold the trustee lable,® 


In re Allis’ Estate, 209 N.W.|]Cooper’s Est., 11 Pa.Co. 617. 
945, 210 N.W. 418, 191 Wis. 23. 5. 


Thompson v. Hays, 


U.S.—Crosby v. Beale, 17 Wall. 
336, 21 L.Ed. 602. 


Cal.—Phillips v. Sanger Lumber 
Col, 62. P7490 1302 Calta ies Kiedis 
Naglee, 9 Cal. 683; Widney.v. South- 
ern) Pic.) (Cojn l  PiGa)ieL0 46 120A, 
App. 291. 


Ill.—City of Chicago vy. Tribune Co., 
93, INES TbT., 248 Ll eee) WWiaie ty. 
Rogers, 255 Ill.App. 78. 


11 F.(2da) 
Brumridge, 27 


Fen- 
10 Beav. 412, 50 


beneficiary to lose a cause of action 
by negligent conduct of litigation is 
liable for damages the beneficiary 
might reasonably have _ recovered 
therein. Lipsitz v. First Nat. Bank 
of Gordon, (Tex.Civ.App.) 288 S.W. 
609 [aff (Commn.App.) 293 S.W. 563]. 


[e] Technical breach of trust.— 
Where a trustee in technical breach 
of his trust, but without dishonest 
motive, buys property with the trust 
funds and uses the funds to improve 
it and sells it at a profit, he is answer- 
able for the money expended from the 
fund and for the profits made, but 
not for its value subsequent to its 
sale. Buist v. Williams, 70 S.E. 817, 
88 S.C. 252. 


91. See statutory provisions. 


[a] Where the element of fraud 
appears and is to be considered as an 
aggravation, justifying additional 
damages, Civ. Code § 3294 authoriz- 
ing exemplary damages has been held 
to apply. Clapp v. Vatcher, 99 P. 549, 
9 Cal.App. 462. 


92.° Hayes v. Kerr, 57 N.Y.S. 1114, 
40 App.Div. 348. 


93. Ostrander v. Ostrander, 184 N. 
Y.S. 797, 194 App.Div. 1 [aff 135 N.B. 
927, 2338) N-¥. 582]. 


94. Cavanagh v. O’Connor, 186 N. 
W. 907, 194 Iowa 670. 


95. Exemption from liability for 
acts of agents see infra § 529. 


96. See supra § 519. 


97. Thompson v. Hays, 11 F.(2d) 
244; Warren v. Pazolt, 89 N.E. 381, 
203 Mass. 328; In re Leupp, 153 A. 
842, 108 N.J.Eq. 49; Wilkins v. Hoge, 
8 Giffard 116, 66 Reprint 346 [aff 8 
INULIN Ss 325.6 Si eedCh. 41 i Bassi vi. 
Dundas, 43 L.T.Rep.N.S. 665, 29 Wkly. 
Rep. 332; Bartlett v. Hodgson, 1 T.R. 
42, 99 Reprint 962. 


98. Thompson v. Hays, 11 F.(2d) 
244, 


Relief from liability see infra § 527. 


shown.—Where trustees had become 
committed to the construction of a 
new building out of the funds of the 
trust estate, and the plans had been 
practically completed, and they had 
agreed to purchase a lease of a ten- 
ant in an old building that was to be 
destroyed, and to pay the rent of an- 
other store for such tenant during 
the erection of the new building, in 
order to lease to the tenant the first 
floor and basement of the new build- 
ing for ten years at a rent of Seven- 
teen thousand dollars a year it was 
held that the trustees were not guilty 
of willful neglect or default in mak- 
ing the contract to erect the new 
building. Warren v. Pazolt, 89 N.E. 
381, 203 Mass. 328. 


“Wilful default” see Wilful and 
Wilfully [40 Cyc 938]. 


2. Lidgerwood v. Hale & Kilburn 
Corporation, 47 F.(2d) 318. 


3. Cross references: 


Acquisition of adverse interest in 
property see supra § 521. 


Acquiescence ‘in particular. acts of 
trustee: 


Incurring expenses See infra § 571. 
Investments see infra § 699. 


Mortgage or pledge of trust prop- 
erty see infra § 655. 


Purchase by trustee from himself 
see infra § 643. 


eaeaoe trust property see infra § 
ee 
ole 


Exemption or limitation of liability 
by provision in trust instrument see 
supra § 526. 


Relief from liability for default of 
cotrustee see infra § 535. 


4. In re Fidelity & Deposit Co. of 
Maryland, 138 N.W. 205, 172 Mich. 
600; In re Leupp, 153 A. 842, 108 N. 
J.Eq. 49; Ungrich vy. Ungrich, 115 iN. 
Y.S. 413, 131 App.Div. 24; Gould vy. 
Gould, 213 N.Y.S. 286, 126 Misc. 54; 


Iowa.—Chirurg v. Ames, 116 N.W. 
865, 138 Iowa 697; Steinke v. Yetzer, 
79 N.W. 286, 108 Iowa 512; Mayer v. 
Bills, 16 Iowa 586. 


Kan.—Clark v. Clark, 256 P. 1012, 
123 Kan. 646 [quot Cye]. 


Md.—Hyatt v. Vanneck, 33 A. 972, 
82 Md. 465. 


Mass.—lLannin vy. Buckley, 152 N.E. 
71, 256 Mass. 78: Warren v. Pazolt, 
89 N.E, 381, 203 Mass. 328; Preble v. 
Greenleaf, 61 N.E. 808, 180 Mass. 79. 


Mo.—Newton v. Rebenack, 90 Mo. 
App. 650. » 


N.J.—In re Leupp, 153 A. 842, 108 
N.J.Eq. 49; In re Hill’s Estate, 82 A. 
338, 79 N.J.Eq. 521; Vreeland, v. Van 
Horn; 17) N.J.Eq. 137. 


N.Y.—Stevens v. Melcher, 46 N.E. 
965, 152° NiY. 551 = Crabby. Woune.. 92 
N.Y. 56; Washburn v. Rainier, 134 
N.Y.S: 3025, 149° “App-Div. 8003=7tme 
enrich ve Unerich,) 11 52N. Y¥-Su.4 bon dow 
App.Div. 24; Verona v. Peckham, 66 
Barb. 103; Dresser v. Travis, 79: N. 
W.S. 924, 39 Mise, 358 [aftr si IN. Yes: 
1124, 87 App.Div. 632, aff 69 N.E. 736, 
Ie Ne See ome Ve 


Ohio.—In re Koehnken, 27 Ohio Cir. 
Ct. 840. 


Pa.—In re Armitage, 46 A. 117, 195 
Pa. 582. 


S.C.—Pickett v. Geer, 153 S.E. 349, 
158 WS.00".340) 

Tex.—Fuller v. Oneal, 18 S.W. 479, 
481, 82 Tex. 417. 


Va.—Farish v. Wayman, 21 S.B. 
810, 91° Va. 430. 


Wash.—Trethewey v. 
P. 632, 71 Wash. 402. 


W.Va.—Davis v. Davis Trust Co., 
147 S.B. 490, 107 W.Va. 141; Dearing 
v. Selvey, 40 S.E. 478, 50 W.Va. 4. 


Wis.—In re Mendel’s Will, 159 N.W. 
806, 164 Wis. 136. 


Wng.—Fletcher v. 


Horton, 128 


Collis, [1905] 2 
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and in some cases such’ concurrence or ratification 
may even be sufficient to render the interest of the 
cestui que trust in the trust fund lable to third 
but before such concurrence or ratifica- 
tion will be held to have occurred, it must appear 
that the cestui que trust acted with full knowledge 
of all the facts and of his legal rights.’ 
tee may also be relieved from liability for a breach 
of trust by an express release executed by the ces- 
tui que trust,’ or by an agreement of the cestui que 


persons ;° 


trust to indemnify him,® but a 


be held valid where obtained by improper infiu- 
ence!® or where it was made by the cestui que 
trust when in ignorance as to some of the facts,*? 


In re Cross, 20 Ch.D: 109. 


Assent of life tenant does not 
Benneit v. 


Chin24 
[a] 


estop the remaindermen. 


Pierce, 74 N.E. 360, 188 Mass. 186; 
Brown vy. Williams, 29 Ohio Cir.Ct. 
25: 

[b] Interest of cestui que trust 


must become vested before he will be 
in a position to acquiesce in the man- 
agement of the property. Penn v. 
Fogler, 55 IN... 192, 1182-11. 76. [rev 
77 Tll.App. 365]. 


{[c] Exercise of power.—Where ex- 
ercise of power by trustee is with 
donor’s knowledge and consent and 
without fraud, it will be upheld, al- 
though donee of the power derives 
benefit therefrom. Capron sv. u-= 
chars, 160 A. 83, 110 N.J.Eq. 338. 


[d] Facts held not to constitute 
estoppel.—(1) The fact that a life 
tenant was given authority to coun- 
tersign checks and to deposit or with- 
draw estate funds from the bank, but 
not expected to exercise any inde- 
pendent judgment of his own as to 
the propriety of any of the transac- 
tions, has been held not to estop him 
from objecting to the trustees’ acts, 
as his acts were purely clerical and 
mechanical. Gould v. Gould, 213 N.Y. 
S. 286, 126 Mise. 54. (2) Beneficiaries’ 
receipt of quarterly and annual state- 
ments from trustees has been held not 
to estop them from challenging pro- 
priety of trustees’ acts. . Gould v. 
Gould, supra. 


6. Adams v. Nelson, 1 Ohio S.&C. 
P, 216; 31. Cine: L. Bul. 46. See also 
Loud vy. Winchester, 30 N.W. 896, 64 
Mich. 23 (holding that, where a debtor 
conveys his property by warranty 
deed to his creditor, as security for 
his debt, and the creditor conveys it 
to the trustees in trust to pay his 
debt, and then approves of acts of 
the trustees beyond their authority, 
he is individually responsible for an 
injury resulting to the property from 
such acts). 


7. U.S.—Gates v. Megargel, 266 F. 
811 [cert den 41 S.Ct. 13, 254 U.S. 639, 
65 L.Ed. 452]. 


Ariz.—Garrett v. Reid-Cashion 
Land & Cattle Co., 270 P.,1044, 34 
Ariz. 245 [reh den 272 P. 918, 34 Ariz. 
482]. 


Mass.—Hodge v. Mackintosh, 143 N. 


BE. 43, 248 Mass. 181; Bennett -v. 
Pierce, 74 N.E. 360, 188 Mass. 186. 
Minn.—St. Paul Trust Co. vy. 


Strong, 88 N.W. 256, 85 Minn. 1. 


Miss.—Field v. Middlesex Banking 
Co., 26 So. 365, 77 Miss. 180. 


Mo.—Newton v. Rebenack, 90 Mo. 
App. 650. 


N.Y.—Adair v. Brimmer, 74 N.Y. 
5389; In re United States Trust Co. 
of New York, 178 N.Y.S. 125, 189 App. 


TRUSTS 


The trus- 


release will not 


or coneurred in 


| Div. 75; Matter of Long Island L. & 
. Co., 87 N.Y.S. 65, 92 App.Div. 1 [aff 
71 INE 1133, 179 NY. 65120] = 2Smuath 
v. Howlett, 51 N.Y.S. 910, 29 App.Div. 
182.) Purdy.cv. luynch, 25, N.Y.S. 585, 
72 Hun 272 [rev on other grounds 40 
NIE. 232, 145 N.Y. 46215. "Gould v. 
Gould, 213 N.Y.S. 286, 126 Mise. 54; 
Mumford v. Murray, 6 Johns.Ch. 1; 
Luers v. Brunjes, 5 Redf.Surr. 32. 


N.C.—Cox v. Kinston Carolina R. & 
Lumber Co., 95 S.E. 6238, 175 N.C. 299. 


Tex.—Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Civ.App.) 221 S. 
¥e4 650 [aff (Commn.App.) 236 S.W. 


Va.—Branch vy. Buckley, 65 S.E. 


652, 109 Va. 784. 


W.Va.—Davis v. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228. 


Eng.—Adams v. Clifton, 1 Russ. 
297, 46 Eng.Ch. 263, 38 Reprint 115. 


[a] Claim that ratification was 
made under duress of poverty is of 
no avail where it is not shown that 
any unfair means were used. Wet- 
more v. Stromeyer, 56 N.Y.S. 1035, 
88 App.Div. 627. 


[b] Dealing with agent of trus- 
tee.—A legatee, by dealing with the 
agent of a trustee, under the impres- 
sion that such agent is the only per- 
son accountable to her, has been held 
not to exonerate the trustee from his 
liability. Adams v. Clifton, 1 Russ. 
297, 46 Eing.Ch. 2638, 38 Reprint 115. 


8 Cocks v. Barlow, 5 Redf.Surr. 
(N.Y.) 406. 


9. Ghost v. Waller, 9 Beav. 497, 50 
Reprint 435; Singleton v. Selwyn, 9 
Jur.N.S. 1149, 9 L.T.Rep.N.S. 408. 


[a] Such agreement operates only 
on breaches of trust and will not be 
construed as an undertaking to make 
good to the trustee any loss which he, 
as a beneficiary, may sustain from 
a diminution of the trust fund. BHy- 
ans v. Bényon, 37 Ch.D. 329. 


[b] Agreement cannot be compel- 
led.—(1) A trustee of two separate 
funds is not entitled to require from 
the cestui que trust of both funds 
a covenant of indemnity with respect 
to dealings with one of the funds be- 
fore paying over the other fund, as 
to which there was no _ question. 
Price v. Loaden, 21 Beav. 508, 52 Re- 
print 955. (2) Neither can indemnity 
be required where the trustees are 
distributing the trust fund under the 
direction and protection of the court. 
Smith v. Smith, 1 Dr.&Sm. 384, 62 
Reprint 426. 

10. Lloyd v. Attwood, 3 De G.&J. 
614, 60 Eng.Ch. 475, 44 Reprint 1405. 


11. Lloyd v. Attwood, supra; 
Munch v. Cockerell, 5 Myl.&Cr. 179, 46 
Eng.Ch. 162, 41 Reprint 338 [aff 9 


Sim. 339, 16 Eng.Ch. 339, 59 Reprint 
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nor will a waiver in the past and in the ease of 
completed transactions justify or excuse subsequent 
laxity that is not authorized or approved.'? 


English and Canadian trustee acts.1? Under the 
provisions of the English and Canadian trustee 
acts, a trustee who has acted honestly and reason- 
ably may be relieved by the court from personal 
liability for a breach of trust,1* and it is held in 
England, both under and independent of statute, 
that a trustee who has been made liable for a breach 
of trust may have relief and reimbursement from 
a cestui que trust who has requested, instigated, 


such breach,'® or who has received 


388]. 


[a] Burden of proof.—Where a 
trustee alleges that he has been re- 
leased, the burden is upon him of 
showing that the release was given 
by the cestui que trust deliberately 
and advisedly, with full knowledge 
of all the circumstances, and of his 
own rights and claims against the 
trustee. Farrant v. Blanchford, 1 De 
vont gee 107, 66 Eng.Ch. 82, 46 Reprint 


12. Loud v. Winchester, 17 N.W. 
784, 52 Mich. 174. 


ans? Relief from liability for acts 
of: 


Agents under trustee acts see infra 
§ 529 note 32 [b]. 


ee under trustee acts see infra 
535. 


14. In re Kay, [1897] 2) Ch. 
Re Roberts, 76 LT. Repinest 
Cairns “v.. Murray, 37 Can.SG: 
Simpson v. Johnston, 2 N.B.Eq. 
Cairns v. Murray, 37 N.S. 451. 


{a] To come within protection of 
statute the trustee must act both hon- 
estly and reasonably. Re Barker, 77 
L.T.Rep.N.S. 712, 46 Wkly.Rep. 296. 


_ [b] West of reasonableness applied 
is that exhibited by the ordinary busi- 
nesS man in the conduct of his own 
affairs. Smith v. Mason, 1 Ont.L. 594. 


{c] Burden of showing reasonable 
eonduct is on the trustee. In re 
Stuart, [1897] 2 Ch. 583. 


Relief from mere mistakes and er- 
rors of judgment see supra § 519. 


15. Trafford v. Boehm, 3 Atk. 440, 
26 Reprint 1054; Fuller v. Knight, 6 
Beay. 205, 49 Reprint 804; Lincoln v. 
Wright, 4 Beav. 427, 41 Reprint 404; 
Booth v. Booth, 1 Beay. 125, 17 Eng. 
Ch. 125, 48 Reprint 886; Raby v. Ride- 
halgh, 7 De G.M.&G. 104, 56 Eng.Ch. 
80, 44 Reprint 41; Phillipson v., Gat-— 
ty,’ 7 Hare’ 5116, 27) HneiCh: 516, 68 
Reprint 213 [aff 2 Hall & T. 459, 47 
Reprint 1763]; Monk y. Druce, 4 L.J. 
Exch.Ea. 61. 


[a] Construction of statute.—(1) 
Trustee Act of 1888 § 6 which is sub- 
stantially repeated by the Trustee 
Act of 1893 § 45 was intended to en- 
large the power of the court as to in- 
demnifying trustees, and _ to give 
greater relief to trustees, and did not 
operate to curtail the previously ex- 
isting rights and remedies of trus- 
tees or to alter the law except by giv- 
ing greater power to the court. Bol- 
ton v. Curre, [1895] 1 Ch. 544, (2) 
The words “in writing’ as used in 
Trustee Act of 1888 § 6 (51 & 52 Vict. 
e 59), providing for indemnity to a 
trustee who has committed a breach 


of trust “at the instigation or request 
or with the consent in writing of a 
beneficiary,” apply only to “consent,” 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 527-529] 


the benefit of sueh breach.1® 


[§ 528] 3. Powers, Duties, and Liabilities of Ex- 
An executor acting as trus- 
tee will be held to the responsibilities of a trus- 
tee,*® but where the will does not show an intent 
to have the executor act as trustee he will not be 
An executor-trustee possess- 
es the powers and obligations of an executor and 
owes duties and liabilities as a trustee as defined 
in the will®° and his powers and duties begin on the 
probate of the will and qualification, and end only 
when all the property has been fully distributed.?! 
An executor in exercising his trusteeship is not 
subject to any restraints on the office of executor.?? 
Where an executor is one of the trustees appoint- 
ed, it has been held that he has the powers of 

trustee as regards distribution of income for the 
year following the testator’s death.?? 
tor is not chargeable as trustee prior to the com- 


ecutors as Trustees.!7 


chargeable as such.?® 


and not to “instigation” or “request.” 
Griffith v. Hughes, [1892] 3 Ch. 105. 


{b] Thing consented to must it- 
self be breach of trust and not merely 
some act or omission which only be- 
comes a breach of trust by reason of 
want of care on the part of the trus- 


ee In re Somerset, [1894] 1 Ch. 
Bilis 
[c] Where person accepts trust 


at request of cestui que trust, the lat- 
ter is liable personally to indemnify 
the trustee against all losses accruing 
in the due execution of the trust. 
Jervis v. Wolferstan, L-R. 18 Hq. 18. 


[d] In enforcing their right of 
indemnity, it is not necessary that 
the trustees or their representatives 
bring a fresh action, but they may 
be given leave, in the same action in 
which they are subjected to liability, 
to apply in chambers for a determi- 
nation and enforcement of their right 


of indemnity. In re Holt, [1897] 2 
Chr 525. 
[e] Action for indemnity is pre- 


mature when brought before any 
damage has accrued or. liability aris- 
en. Hughes-Hallet v. Indian Mam- 
moth Gold Mines Co., 22 Ch.D. 561. 


16. Barratt v. Wyatt, 30 Beav. 442, 
54 Reprint 960; McGachen v. Dew, 
15 Beav. 84, 51 Reprint 468. 


17. Powers and duties of repre- 
sentatives of deceased trustees see in- 
tra, § 53.7; 


Status of executor as trustee see 
supra §§ 507-514. 


18. I11.—Dingman v. Beall, 72 N.E. 
F29,9 2138. Tl, 238. 


Ky.—Berry v. Hamilton, 10 B.Mon. 
129: 


Mass.—Pinkerton v. Sargent, 
Mass. 110. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39. 


N.Y.—In re Morian, 6 N.Y.S. 670, 
1 ba ad Surr., 503. 


9. In re Weber’s Hstate, 104 A. 
735, VARY Jee esol 


fa] hus under a will directing 
that three sons of testatrix should 
continue a business owned by. her, 
and pay rent of factory to the other 
children, including two daughters, 
and pay existing debts of business 
and divide profits, a son and executor, 
acquiring whole interest in business, 
has been held not a trustee, but a 
tenant. In re Weber’s Estate, 104 A. 
Wobe26le Pan ood. 


20. In re Galloway, 248 N.Y.S. 153, 


eit2 
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pletion of the administration of the estate?* and, 


eral, 


An execu- 
sons.79 


139 Mise. 183. 


21. In re Galloway, supra. 

22. Marshall v. Meyers, 70 S.W. 
927, 96 Mo.App. 648. 

23. In re Peek’s Will, 227 N.Y.S. 
682, 131 Mise. 495. 


24. First Trust & Savings Bank v. 
Henderson, 136 So. 370, 101 Fla. 1437. 


25. 
139 Mise. 183. 


26. Samuel Hano Co. v. Hano, 
Ac gs4 224) Pas 22" 


te Liability of agent see infra § 
530. 


Payment of counsel fees out of 
trust estate see infra §§ 583-585. 


28. Powell v. Morrison, 246 S.W. 
495, 156 Ark. 441; Thomas v. Carlton, 
CEla3)) L243 So: 780 [quot Cyc]; Ste- 
vens V. Home Ins. Co., 204 Sw. 44, 
199 Mo.App. 536; Markel v. Peon, 129 
S.W. 243, 144 Mo.App. TO ik 


[a] Agent appoivted or desired by 
settlor of trust.—(1) Where the Set- 
tlor of the trust names a particular 
individual and expresses a wish and 
desire that he be appointed agent by 
the trustee, Such person cannot com- 
pel appointment by the _ trustees. 
Foster v. Elsley, 19 Ch.D. 518; Fin- 
den v. Stephens, 1 Coop.t.Cott. 318, 47 
Reprint 874, 2 Phil. 142, 22 Hng.Ch. 
142, 41 Reprint 896; Hibbert v. Hib- 
bert, 3 Meriv. 681, 36 Reprint 261. 
(2) Even where a person is appointed 
directly by the settlor, he may be re- 
moved by the trustees for miscon- 
duct (Belaney v. Kelly, 24 L.T.Rep. 
N.S. 738, 19 Wkly. Rep. 1171), (3); but 
not arbitrarily (Williams v. Corbet, 


73 


8 Sim. 349, 8 Hng.Ch. 349, 59 Reprint 
eS) 
[b] Effect of death of one trus+ 


tee.—A power of attorney executed by 
trustees in pursuance of express au- 
thority given by the trust instru- 
ment has been held not necessarily 
revoked by the death of one of the 


trustees. Wilson v. Stewart, 3 Phila. 
(Panyr 5a 
29. Ark.—Hill v. Peoples, 95 S.W. 


990, 80 Ark. 15; North American 
Trust Co. v. Chappell, 69 S.W. 546, 70 
Ark. 507. 


Ill.— Chicago Title & Trust Co. v. 
Zinser, 105 Nal). 718, 264 Til, 31, Ann. 
Cas.1915D 9381; Coleman v. Connolly, 
90 N.B. 278, 242 Dll. 574, 134 Am.S.R. 
347; Spengler v. Kuhn, 72 N.E. 214, 
212 Ill. 186; Binns v. La Forge, 61 N. 
BH. 382, 191 Ill. 598; Taylor v. Hop- 
kins, 40 Ill. 442; Warner v. Rogers, 
255 Li Apps V8. 


held no ground for judgment against the trustees. 


[§ 529] 4. Joint and Delegated Authority and 
Liability?’7—a. Agents and Attorneys—(1) In Gen- 
Unless express authority to employ agents 
and attorneys is given by the instrument creating 
the trust,?® it is generally held that a trustee in 
whom there is vested discretionary powers involv- 
ing personal confidence cannot delegate his powers 
and duties and shift his responsibility to other per- 
However, the rule does not prohibit the 


In re Galloway, 248 N.Y.S. 153,’ 


in determining the capacity in which an executor- 
trustee acts, the court will analyze the duties im- 
posed irrespective of the terminology of the will.?° 
Where a court in a state in which a corporation 
was organized levied an assessment against the ex- 
ecutors of an estate which included stock in such 
corporation after a decree awarding the stock to 
the executors as trustees, such assessment has been 


g,26 


Mass.—City of Boston v. Curley, 
177 N.E. 557, 276 Mass. 549; Mor- 
waite v. Fowle, 10 N.E. 766, 144 Mass. 
09. 


Mo.—Anderson v. Roberts, 48 S.W. 
847, 147 Mo. 486; Bales v. Perry, 51 
Mo. 449; Stevens v. Home Ins.. Co., 
204 S.W. 44, 199 Mo.App. 536; Markel 
yee aaece, 129 S.W. 2438, 144 Mo.App. 


N.J.—Keim v. Lindley, 
1063. 


N.Y.—Fowler v. Coates, 94 N.H. 997, 
QO ING Yor io ine St Oe Vig CeTh mee otions 
Co., 42 N.Y.S) 740,12 App Div. 278 
Latie43’: Naw "5538, 9b UN Yo Secunia! 
re Kirkman’s Estate, 256 N.Y.S. 495, 
143 Misc. 342; Suarez v. Pumpelly, 2 
Sandf.Ch. 336. 


Pa.—Woddrop v. Weed, 26 A. 375, 


(Ch.) 30 A. 


154 (Panes 0, a8 Se ANeS ute Ole een 
Bohlen, 75. Pa. 304;  McMurtrie- vy. 
Pennsyivania,. 1. “etc. ins? Co. 


Phila. 529. 


Tex.—St. Louis Union Trust Co. v. 
Harbaugh, (Civ.App.) 205 S.W. 496. 


Wash.—Meck v. Behrens, 252 P. 91, 
kas pees 676, 50 AAR 207 Tenor 
ye 


Wis.—Seely v. Hills, 
49 Wis. 473. 


Eng.—Turner v. Corney, 
515, 49 Reprint 677. 


[a] Reason for rule.—‘‘The reason 
of the rule lies in the fact that the 
grantor who creates a trust and in- 
vests the trustee with powers, calling 
for the exercise of discretion on the 
part of the trustee in their execution, 
selects the trustee by reason of his 
confidence in the integrity and good 
judgment of the trustee, and, when 
the trustee accepts the trust, he does 
so with the implied understanding 
that he will discharge the duties in- 
cumbent upon him, by reason of the 
trust, according to his own best judz2- 
ment, and hence, unless the grantor 
expressly provides that the trustee 
may delegate the powers conferred, he 
cannot do so.” Markel v. Peck, 129 
S.W. 2438, 244, 144 Mo.App. 701. 


[b] Where trustee is a corporation 
the rule prohibiting a trustee from 
delegating powers involving the ex- 
ercise of discretion is not applicable. 
Chicago Title & Trust Co. v. Zinser, 
LO Sy ING LS. eO4 seh ous, 


{[c] Particular powers and dn- 
ties.—(1) Trustees, having power to 
sell, cannot delegate such power to an 
agent (Coleman v. Connolly, 90 N.B. 
278, 242 Ill. 574, 134 Am.S.R. 347), 
(2) although they may employ an 


5 N.W. 940, 


5 Beav. 
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delegation of mere ministerial duties incident to 
the execution of the trust,?° and in a number of 
cases the employment of agents has been upheld, 
chiefly upon the ground that such employment arose 
through necessity or was justified by the common 
The trustee must select his 
agents and attorneys with reasonable care and su- 
pervise their acts with the same care®? and he is 
responsible for any loss occasioned by their neg- 
Although the appointment of agents and 
solicitors is authorized, the trustees are responsi- 
ble for a loss resulting from their allowing trust 
funds to remain in their hands** for an unneces- 
sary length of time,®° or from the agents and so- 
licitors being dishonest and incompetent;?° but they 
are not liable where they have exercised the care 
and diseretion which ordinarily prudent business 


usages of business.*? 


ligence.®3 


agent to find a purchaser (Coleman v. 
Connolly, supra; Hibernian Banking 
Ass’n v. Roseboom, 214 Ill.App. 324). 
(3) A provision in a long term lease 
by a trustee, under a will appointing 
a bank as trustee to collect, hold, and 
disburse any insurance funds, has 
been held not improper. In re Patti- 


oe Will, 207 N.W. 292, 190 Wis. 
[da] Liability of trustee.—(1) 


Where a trustee unlawfully delegates 
and surrenders his discretionary pow- 
ers to some one else, he becomes a 
guarantor and is responsible for any 
loss that may result (McCollister v. 
Bishop, 80 N.W. 1118, 78 Minn. 228; 
Meck v. Behrens, 252 P. 91, 141 Wash. 
676, 5O0.-ACLR. 207), 1(2) irrespective 
of whether or not such loss can be 
shown to be the result of the dele- 
gation of the power (McCollister v. 
Bishop, supra; Meck v. Behrens, su- 
pra), (3) and he cannot complain of 
a want of exactness in measuring his 
liability (Meck v. Behrens, supra). 


[e] Who may object to delegation 
of trust.— Where a guardian executed 
a note and mortgage to a trustee to 
secure an indebtedness due the ward, 
and delegated his trust to the payee 
of the note and mortgage, the credi- 
tors of the guardian have no stand- 
ing, in an action by the trustee 
against them for conversion of the 
mortgaged property, to object to the 
delegation of the trust. Plummer y. 
Green, 68 N.W. 500, 49 Neb. 316. 


Delegation of authority by agent 
see Agency §§ 342-352. 


Employment of agents by assignee 
for benefit of creditors see Assign- 
ments for Benefit of Creditors § 319. 


30. Thomas v. Carlton, 143 So. 
780 [quot Cyc]; Spengler v. Kuhn, 
VO NH « 214, 212 Tl. 186; Gillespie v: 
Smith, 29 Tll. 473, 81 Am.D. 328; Hi- 
bernian Banking Ass’n v. Roseboom, 
214 Ill.App. 324; Bales v. Perry, 51 
Mo. 449; Stevens v. Home Ins. Co., 
204 S.W. 44, 199 Mo.App. 536; Mar- 
kel v. Peck, 129 S.W. 243, 144 Mo.App. 
701; Meck v. Behrens, 252 P. 91, 141 
Wash. 676, 50 A.L.R. 207; Jesseph v. 
Carroll, 219 P. 429, 127 Wash. 661. 


[a] Particular duties.—(1) After 
trustees have agreed on a contract 
relating to the trust property, they 
may delegate to an agent the naked 
power to execute the contract. Mar- 
kel v. Peck, 129 S.W. 248, 144 Mo. 
App. 701. (2) Where a trustee has 
executed a note, it has been held that 
be can grant power to an attorney to 
execute a chattel mortgage to secure 


the note. Jesseph v. Carroll, 219 P. 
429, 127 Wash. 661. 
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31. Conn.—McClure v. Middletown 
Trust Co., 110 A. 838, 95 Conn. 148. 


Iowa.—Annis v. Annis, 16 N.W. 97, 
61 Iowa 220. 


Mass.—Turnbull v. Pomeroy, 3 N.E. 
15, 140 Mass, 117. 


Mo.—Anderson vy. Roberts, 48 S.W. 
847, 147 Mo. 486. 


N.Y.—Boon v. Hall, 78 N.Y.S. 457, 
76 App.Div. 520; Sinclair v. Jackson, 
8 Cow. 543. 


N.C.—Belding v. 
800, 1381 N.C. 287. 


Tex.—Hemman v. 
App:) 251 SW. 313. 


W.Va.—Flynn v. Yeager, 
604, 89 W.Va. 520. 


Eng.—Speight v. Gaunt, 9 App.Cas. 
1; Stuart v. Norton, 14 MooreP.C. 
17, 15 Reprint 212. 


jo ont—Routley v. Gorman, 47 Ont.L. 


{a] Difficult legal question.—A 
trust company, as successor of a tes- 
tamentary trustee, was entitled to act 
through a lawyer in investigating a 
difficult legal question. McClure v. 
Middletown Trust Co., 110 A. 838, 95 
Conn. 148. g 


32. McClure v. Middletown Trust 
Co., Supra. 


[a] Knowledge of what agent is 
doing.—Reasonable diligence on the 
part of a trust company required it 
to know generally what the attorney 
employed by it to investigate the col- 
lectability of assets from the former 
trustee in default was doing in the 
carrying out of its business, as it 
could not relieve itself of supervision 
after committing the cause to the 
attorney. McClure v. Middletown 
Trust Co., 110 A. 838, 95 Conn: 148. 


[b] Trustee acts.—By virtue of 
the trustee acts, it has been held that 
a trustee who acts honestly and rea- 
sonably in employing and relying on 
the statements of a solicitor or his 
clerk will be relieved from liability 
for any ensuing loss. In re De Clif- 
fond, [L900 2" Ch i707 5) Sinithieays 
Thompson, 71 L.J.Ch. 411,86 L.T.Rep. 
N.S. 401. 


Relief generally under trustee acts 
see supra § 527. 


33. McClure v. Middletown Trust 
Co, LLOY AS 9385 95, Conn. 148: 


34. Cowell v. Gatcombe, 27 Beav. 
568, 54 Reprint 225; Hall v. Franck, 
11 Beav. 519, 50 Reprint 918; Ghost 
v. Waller, 9 Beav. 497, 50 Reprint 435; 
In re Dewar, 54 L.J.Ch. 830, 52 L.T. 


Archer, 42 S.E. 


Hemman, (Civ. 


109 S.E. 


ind @ =n 
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men would exercise in choosing and dealing with 
agents,?7 or where the instrument creating the trust 
expressly exonerates the trustee from liability for 
the misfeasance of agents,*?8 or where the settlor 
of the trust stipulated verbally with the trustee that 
a certain person should have full management of 
Where the same persons are trustees 
of two distinct trusts and they appoint an agent 
in one trust, they are not liable for his unauthor- 
ized acts in regard to the other trust.*® 


Ratification of agent’s acts. Although it has been 
held that a ratification by the trustees of an act 
done by an agent gives it the same effect as if 
done by themselves, even though the act was one 
which could not be delegated,*1 it has also been held 
that there can be no ratification by the trustee of 


Rep.N.S. 489; Gilroy v. Stephens, 51 
L.J.Ch. 834, 6 L.T.Rep.N.S. 761; 
Rowland v. Witherden, 3 Macn.&G. 
568, 49 Eng.Ch. 439, 42 Reprint 379; 
Macdonnell v. Harding, 7 Sim. 178, 8 


Eng.Ch. 178, 58 Reprint 805. 
35. McRoberts v. Carneal, 


36. Boehmer v. Silvestone, 186 P. 
26, 95'Or.“154; Smith’s Wst., 24 Pa. 
Dist. 435; Sutton v. Wilders, L.R. 12 
Eq. 373; Hopgood v. Parkin, L.R. 11 
Eq. 74; Bostock v. Floyer, L.R. 1 Eq. 
26, 35 Beav. 603, 55 Reprint 1030; 
Horn v. Coleman, 2 Jur.N.S. 1127, 26 
Tesi KClay Palsy 


37. Conn.—McClure v. Middletown 
Trust Co., 110 A. 838, 95 Conn. 148. 


Mo.—Donaldson y. Allen, 81 S.W. 
1151, 182 Mo. 626. 


Pa.—In re Darlington’s Estate, 91 
A. 486, 245 Pa. 212. 


Eng.—Jobson v. Palmer, [1893] 1 
Ch. 71; Weall v. Weall, 42 Ch.D. 674; 
EKny Vv. Tapson, 28 'ChiD. 2687) Exp. 
Belcher, Ambl. 218, 27 Reprint 144, 
1 Ld.Ken. 38, 96 Reprint 908; Bul- 
lock v. Bullock, 56 L.J.Ch. 221, 55 LT. 
Rep: Ness (Ose : 


Can.—Re McecM., 28 Can.L.J. 502. 


Ont.—Routley v. Gorman, 47 Ont. 
L. 420. 


{a] Burden of proving negligence 
of trustee.—Where a trustee employs 
an agent to collect money under cir- 
cumstances which make such employ- 
ment proper, and the money collected 
is lost by the agent’s insolvency, the 
burden of proof is not on the trustee 
to show that the loss was not attrib- 
utable to his own default, but on the 
persons seeking to charge him to 
PEON it was. ,In re Brier, 26 Ch. 


38. O'Fallon v. Tucker, 13 Mo. 262. 


Exemption from liability generally 
see supra § 526. 


39. Mitchell v. Ritchey, 12 Grant 
Ch. (Ont.) 88 [aff 11 Grant Ch. 511}. 


40. Kahn v. Hamilton, 2 Utah 115 
[error dism 1 S.Ct. 139, 154 U.S. 677, 
27 L.Hd. 635]. 


41. Hill v. Peoples, 95 S.w. 
80 Ark. 15. “ re 


[a] Knowledge of facts.—It is es- 
sential that the trustees have knowl- 
edge of all the facts before the ac- 
ceptance of a deposit from an agent 
will amount to a ratification of his 
contract. Coleman y. Connolly, 90 
ee 278, 242 Til. 574, 134 Am.S.R, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 529-531] 


_an act which it-is not within his power to delegate 


to an agent to do.*? 


Appointment of agent by court.4% 
becomes incapable, in consequence of infirm health, 
of devoting such attention to the trust as its mag- 
nitude demands, the chancery court may, without 
divesting him of the legal title to the funds, appoint 
suitable persons to perform the active duties of the 


trustee.*4 


[§ 530] (2) Liability of Agent.*® While an agent 
or solicitor of a trustee is personally hable for any 
loss resulting from his own positive act or default,*® 


42. Stevens v. Home Ins. Co., 204 
S.W. 44, 199 Mo.App. 536. 


_43. Judicial control and supervi- 
ed of trustees generally see infra §§ 
538-550. 


44 Franklin v. Franklin (Hays) 
2 Swan (Tenn.) 521. 


45. liability of trustee for agent’s 
acts see supra § 529. 


46. Charitable Corp. v. Sutton, 2 
Atk. 405, 26 Reprint 642, 9 Mod. 349, 
88 Reprint 500; Rowland v. Wither- 
den, 2 M.&G. 568, 49 Eng.Ch. 439, 42 
Reprint 379; Macdonnell v. Harding, 
7 Sim. 178, 8 Eng.Ch. 178, 58 Reprint 
805. 


[a] Agent of two cotrustees must, 
in order to escape personal liability, 
see to it (1) that his authority to do 
a particular act is derived from both 
trustees (Leyton v. Sneyd, 2 Moore 
CP. 83, Sa Daunte 63820. 4) Wea.) 263), 
129 Reprint 489); (2) and that pay- 
ments by him are made to both trus- 
tees (Lee vy. Sankey, L.R. 15 Eq. 204). 


[b] iability of partners of trus- 
tee.—(1) The partners of a trustee 
have been held liable for a loss of 
trust property where the dealings 
with respect to the trust property 
were dealings with the firm. De Rib- 
eyre v. Barclay, 23 Beav. 107, 53 Re- 
print 42. (2) Where a partner in a 
firm died and directed his estate to 
be called in and invested on certain 
trusts, and appointed two of his part- 
ners his executors and they allowed 
his interest in the firm to remain, oth- 
er persons admitted to the firm as 
partners with knowledge of the inter- 
est of the deceased partner are not re- 
sponsible for the breach of trust com- 
mitted by their copartners, the firm 
having failed. Twyford v. Trail, 7 
Sim. 92, 8 Eng.Ch. 92, 58 Reprint 771. 
(3) Where a firm of solicitors is em- 
ployed by trustees, all the members 
have been held jointly and severally 


liable for the acts of one (Blyth v. 
Fladgate, [1891] 1 Ch. 337; Wager v. 
Barnes, 31 Beav. 579, 54 Reprint 


1263), (4) provided he has acted with- 
in the express or implied authority 
vested in him as partner (Mara v. 
Browne, [1896] 1 Ch. 199; Cleather 
v. Twisden, 28 Ch.D. 340; Coomer v. 
Fare 5 De G.&Sm. 532, 64 Reprint 
1230). 


47. Oliver v. Piatt, 3 How. (U.S.) 
833, 11 L.Ed. 622; Williams v. West, 
2 Md. 174; Cowper v. Stoneham, 68 
L.T.Rep.N.S. 18. 


[a] Trustee claiming to be agent. 
—Where a person was appointed a 
trustee and also a coexecutor, but did 
not prove the will nor disclaim, and 
handled the assets of the estate, it 
has been held that he is liable as 
trustee and could not protect himself 
as being only an agent. Montgomery 
v. Johnson, 11 Ir.Eq. 476. 


48. Knowlton v. Fourth-Atlantic 
Nat. Bank, 162 N.H. 356, 264 Mass, 


TRUSTS 


[65 C.J.] 667 


and will under some circumstances be charged as 


trustee,t*7 where he has not participated in any 


If a trustee 


Authority. 


breach of trust he will not be held personally ha- 
ble,#® or held to be a constructive trustee,*® his la- 
bility to account being to the trustee and net to 
the cestui que trust.°° 


[§ 531] b. Cotrustees’'—(1) Joint 
In the case of a private trust, as dis- 
tinguished from a publie or charitable trust,°? where 


or Several 


there are several trustees and all have accepted and 


181; Rodbard v. Cooke, 36 L.T.Rep.N. 
S. 504. 


[a] Where trustees could have 
prevented agert’s misconduct, they, 
and not the agent, are responsible. 
Whitmore v. Wilks, 3 C.&P. 364, 14 
B.C.L. 611, 172 Reprint 458. 


49. Knowlton v. Fourth-Atlantic 
Nat. Bank, 162 N.E. 356, 264 Mass. 
ela SCOLts Wetatenn le Pa iis tc.) (idee 
Barnes ave Addy, JleRe Ge "Ch... 2445 
Brinsden v. Williams, [1894] 38 Ch. 
18553—In ‘re’ Blundell,—40° Ch.D.. 370; 
Williams v. Williams, 17 Ch.D. 437. 


50. See infra § 784. 


51. Authority of coexecutors and 
coadministrators see HExecutors and 
Administrators § 2815 et seq. 


Joinder of cotrustees see infra § 763. 


52. See Charities § 70. 
53. U.S.—Bagnell v. Ives, 184 F. 
466; McGeorge v. Bigstone Gap Imp. 


Co., 88 °F. 599; Wescott v. Wayne 
Agricultural Works, 11 F. 298; Sloo v. 
soe 22 F.Cas, No. 12,957, 3 Blatchf. 
459. 


Ala.—First Nat. Bank v. Cash, 125 
So. 28; 220 Ala. 319. 


Colo.—Muleahy vy. Johnson, 252 P. 
816, 80 Colo. 499. 


D.C.—Ubhoff v. Brandenburg, 
App.D.C. 3. : 


Ga.—Collins v. Collins, 121 S.E. 218, 
157, Ga. 85. [cit Cye}; Hosch) Lumber 
Co. v. Weeks, 51 S.B. 439, 123 Ga. 336. 


Ill.—Larmer v. Price, 183 N.B._ 230, 
350 Ill. 401; Dingman y. Boyle, 120 
N.E. 487, 285 Ill. 144 [rev 209 I1l.App. 
311 and cit Cyc]; 
ly, 90 NB. 278,242 Tl. 574, 134 Am.S. 
R. 347; Warner v. Rogers, 255 Ill.App. 
78; Casey v. Canavan, 93 Ill.App. 538; 
Mannhardt vy. Illinois Staats Zeitung 
60.5290) THEA p pres lia. 


Ky.—Hoosier Mining Co. v. Union 
Trust Coc, 1o1S. VW. oios sivoukoy. .o00 
pavot Cyc]: 


26 


Md.—Donovan vy. Miller, 112 A. 926,-. 


13°71 Mids Sable. Cyelr 
Marner. Mp ACn ib aalisey Mice D5 
trobe v. Tiernan, 2 Md.Ch. 474. 


Mass.—Mooers v. Greene, 174 N.E. 
340, 274 Mass. 248; Boston v. Robbins, 
126 Mass, 384; Chapin v. Chicopee 
First Universalist Soc., 8 Gray 580. 


Mich.—-Loud v. Winchester, 17 N.W. 
784, 52 Mich. 174. 


Miss.—Hill v. Josselyn, 21 Miss. 
OW 


Appeal of 
La- 


N.H.—Ham v. Ham, 58 N.H. 70. 


N.J.—Van Order vy. Bailey, 146 A. 
419, 104 N.J.Eq. 585. 


N.Y.—Ostrom vy. Greene, 55 N.E. 919, 
161 IN-Y. 353; Weitch vy. Wells,> 48" N. 
Y. 585 [rev 48 Barb. 637]; Thatcher v. 
Candee, 4 Abb.Dec. 387, 3 Keyes 157, 
33 How.Pr. 145; Striker v. Daly, 162 
N-Y.S: 627, 175 App.Div., 620; Title 


Coleman v. Connol- |. 


are exercising the office, their powers, interest, and 
authority are equal and undivided; they cannot act 
separately, but must act as a unit,°? except where 


Guarantee & Trust Co. v. New York 
Juvenile Asylum, 118 N.Y.S. 302, 1338 
App.Div. 529; Fritz v. City Trust Co., 
16 “NYOS.2 625, 72 eApp. DIV. soo2 awe 
66 N.E. 1109, 173 N.Y. 622]; Ridgeley 
v. Johnson, 11 Barb. 527; In re Kirk- 
man’s Estate, 256 N.Y.S. 495, 143 Misc. 
342; Brown v. Phelan, 224 N.Y.S. 391, 
130 Misc. 590 [aff 228 N.Y.S. 466, 223 
App.Div. 393]; In re Johnson’s Will, 
207 N.Y.S. 66, 123 Mise. 834; Town- 
send vy. Winburn, 177 N.Y.S: 75%, 107 
Misc. 443 [quot Cye]; In re McDowell, 
169 N.Y.S. 853, 102 Mise: 275 -—[mod on 
other grounds 172 N.Y.S. 658, 184 App. 
Div. 646]; People ex rel. Moscovitz 
v. O’Loughlin, 140 N.Y.S. 488, 79 Mise. 
650. [cit Cyc]; Bascom’ v. Weed, 105 
N.Y.S. 459, 53 Mise. 496; Andrews v. 
Kirk,-160 N.Y-S. 434 [afi 26d NoYes: 
1116, 175 App.Div. 975]. 


Pa.—Morley vy. Carson, 87 A. 713, 
240 Pa. 546; Providence Proprietors’ 
School Fund Appeal, 2 Walk. 37; Van- 
dever’s Appeal, 8 Watts&S. 405, 42 Am. 
ae Benezet v. Hess, 24 Pa. Dist. 
776. 


R.I.—Angell v. Moni, 121 A. 126, 45 
igvils Ib, 


Tex.—Hart v. First State Bank of 
Seminole, (Civ.App.) 24 S.W.(2d) 480 
[quot Cye]; McCurdy v. Gray, (Civ. 
App.) 239 S.W. 641; Dodge v. Lacey, 
(Civ.App.) 216 S.W. 400; Bunn v. City 
of Laredo, (Civ. App.) (2130 Saw. S20: 


Wash.—Cornett v. West, 173 P. 44, 
102 Wash. 254. 


Eng.—Luke v. Smith Kensington 
HotekCo: 11 Che DP 120% 


Ay ae ices aa ee v. Chisholm, 49 N.S. 


Ont.—Gibb v. McMahon, 9 Ont.L. 
ae 5 Ont, Wik! (554° [alte 37 iCantSiet 
362). 


[a] Acting trustee.—In law there 
is not such a person as an acting trus- 
tee apart from his cotrustees, all who 
accept the office being acting trustees. 
Dingman v. Boyle, 120 N.E. 487, 285 
Ill. 144 [rev 209 Ill.App. 311]. 


[b] Where trustee is also bene- 
ficiary.—W here the same person is one 
of several trustees and of several ben- 
eficiaries, the other trustees must act 
alone as to his interest, and he must 
act with the others as to the interests 
of the other beneficiaries. Robert- 
son v. De Brulatour, 80 N.E. 938, 188 
N.Y. 301; Rogers v. Rogers, 18 N.E. 
636, 111 N.Y. 228; Bundy v. Bundy, 
38 N. Ys 410) [aft 47 Barbs 135] 3 Ran= 
kine v. Metzger, 74 N.Y.S. 649, 69 App. 
Div. 264, 32 N.Y:Civ.Proc. 370 [aff 66 
N.H. 1115, 174 N.Y. 540]. 


[c] Authorizing entry for breach 
of lease.—It has been held that one 
trustee may authorize an attorney to 
make an entry for breach of a: lease, 
where he was the active trustee and 
his cotrustee made no objections to 
his management of the trust estate. 
Zevitas v. Adams, 177 N.H. 114, 276 
Mass. 307. 
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authority to act is given to a majority of the trus- 
tees by statute,®* or by the instrument ereating the 
trust,°® or, possibly, except in the case of an urgent 
emergency ;°® and where one trustee, who has ac- 
cepted, refuses to join in a proposed act or is in- 
capable of acting, the others cannot proceed with- 
out him, but an application must be made to the 
Not. only is an executory contract entered 
into by less than the whole number of trustees 


court. * 


{d] One trustee cannot be right- 
fully excluded, by his cotrustees (1) 
from possession or management of the 
trust property (Bunker v. Bunker, 154 
A. 73, 130 Me. 103; Cox v. Walker, 26 
Me. 504; Howard v. Hunt, 166 N.E. 
568, 267 Mass. 185; Pultney Metho- 
dist Episcopal Church v. Stewart, 27 
Barb. (N.Y.) 553; In re Kirkman’s Es- 
tate, 256 N.Y.S. 495, 143 Misc. 342), 
(2) nor from access to the books and 
papers relating to the trust (Sloo v. 
law, 22 F.Cas.No., 12,957, 3. Blatehf. 
459), (3) even though a statute exists 
providing that a majority of the trus- 
tees may act (see infra note 54 [b]). 
(4) However, a trustee who has been 
afforded every opportunity to inspect 
the trust documents without charge 
has no standing in court to have the 
documents removed from the custody 
of his cotrustee and placed in a box 
accessible only to the trustees joint- 
ly. In re Sisson, [1903] 1 Ch. 262. 


[e] Waked power, or power coupled 
with interest.—(1) Although it has 
been held that the rule that a trust or 
power delegated to two or more jointly 
must be jointly executed applies as 
well to trusts coupled with an interest 
as to cases of mere naked powers 
(Dingman v. Boyle, 120 N.E. 487, 285 
Ill. 144 [rev 209 Ill.App. 311]), (aye he 
has also been held that a single trus- 
tee may act where the power is cou- 
pled with an interest (Atzinger v. 
Berger, 152 S.W. 971, 151 Ky. 800, 50 
L.R.A.N.S. 622). 


{f] Decree directing manner of ex- 
ecuting trust is, although made 
against only one of the trustees, effec- 
tive against all, since all must concur 
in its execution. North Troy Graded 
School Dist. v. Troy, 66 A. 1033, 80 Vt. 
16. 


[g] Cancellation of individual debt 
owing to one trustee.—(1) One of 
several cotrustees has no power to use 
a note belonging to ihe trust fund, 
which is payable to both trustees, for 
payment of his individual debt (Bar- 
roll v. Foreman, 40 A. 883, 88 Md. 188), 
(2) nor can he prevent the payment of 
a debt due by the estate to another 
estate on the ground that the credi- 
tor estate is indebted to him (Chew vy. 
Rawle, 2 Phila. (Pa.) 282). 


[h] Agreement of one trustee to 
sell his trusteeship to his cotrustee 
is illegal and:void. Foote v. Emerson, 
10 Vt. 338, 33 Am.D. 205. 


fi] Quasi trustees.—(1) Under a 
will directing that testatrix’s execu- 
trix shall carry on her business un- 
til from the profits of her estate all 
her debts are paid and the graves of 
her immediate family in designated 
cemeteries are fixed to the satisfaction 
of her daughters then living, with 
such fences, slabs, or other monu- 
ments and protection as her said 
daughters shall direct, these daugh- 


ters are trustees or quasi trustees and 


all must concur in the amount to be 
expended and the method to be fol- 
lowed in fixing the graves, a majority 
of them being insufficient, notwith- 
standine Civ. Code (1910) § 4 par 5, 
permitting a joint authority to be ex- 
ecuted by a majority, the duty of the 
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unenforceable,*® 


executrix constituting a special trust, 
in view of, or within the meaning of 
§§ 3728 and 3893. Collins v. Collins, 
121 Suny 218 157 (Ga. 85 Leiteyel, 1) 
Where testator’s son, although named 
as such, refused to act as director of 
the corporation organized to carry on 
the business of the testator and tes- 
tator’s wife, who acted.as such, dis- 
agreed as to voting the stock with the 
remaining persons designated as trus- 
tees who had accepted the trust, there 
was not a dissent of two of the direc- 
tors within the meaning of the will 
so as to confer any authority as to 
voting the stock which the testator 
had once contemplated bestowing on 
a corporate executor or trustee. El- 
- v. Boyle, 126 N.Y.S. 946, 69 Misc. 


[i] Tender of funds to continuing 
trustees.—Where funds have been 
kept in two banks, checks on one only 
requiring the signature of one trus- 
tee while checks on the other bank 
required the signature of all the trus- 
tees, and the one trustee filed his final 
account and tendered two checks, one 
on each bank, both aggregating the 
entire amount he was required to pay 
over, it has been held that the continu- 
ing trustees cannot compel him to pay 
the whole amount due by him cut of 
the account which required the sig- 
nature of all the trustees. Greble’s 
Estate, 16 Pa.Super. 42. 


Conveyance by part of trustees see 
infra § 637. 


_ Necessity of all the trustees joining 
in lease see infra § 668. 


54. See statutory provisions. 


[a] Under such statute it has been 
held that a majority of the trustees 
may act unless the instrument cre- 
ating the trust provides in terms or 
by mecessary implication that the 
trustees shall act asa unit. Rockwell 
v. Dow, 154 A. 229, 85 N.H. 58; Lada v. 
Ladd, 74 A. 1045, 75 N.H. 3871. 


[b] Cotrustee is entitled to take 
part in deliberations of the trustees 
and to present his views, regardless of 
the’ fact that the majority control 
(Rockwell v. Dow, 154 A. 229, 85 N.H. 
58), (2) and all papers and documents 
belonging to trust should be kept to- 
gether, controlled by trustees as such, 
and not in custody of an individual 
trustee (Rockwell v. Dow, supra). 


55. Barney y. Chittenden, 2 Greene 
(Iowa) 165; Ratcliffe v. Sangston, 18 
Md. 383; Loughery v. Bright, 166 N.B. 
744, 267 Mass. 584; Bascom v. Weed, 
105 N.Y.S. 459, 53 Mise. 496. 


[a] Power strictly limited.—The 
power to act by less than the full 
number of trustees must be limited 
to the acts specifically designated and 
may not be enlarged by implication. 
Bascom v. Weed, 105 N.Y.S. 459, 53 
Misc. 496. 


[b] ess than number of trustees 
required by agreement to act cannot 
deal with trust property. Loughery 
v. Bright, 166 N.H. 744, 267 Mass, 584. 


[ec] Fact that one of trustees is 
absent in another state or country is 


[§ 531 


but acts done in performance of 


the contract may be set aside by the nonconsent- 
ing trustee or trustees.°® 
joint trustees which are purely ministerial may be 
performed by one only.®° 

Delegation, ratification and estoppel. 
circumstances it has been held proper for a trustee 
to delegate his authority to his cotrustee,®! and that 
acts done by part of the trustees may be ratified by 


However, the duties of 


Under some 


a circumstance entitling the remain- 
ing trustees to act without him, un- 
der the express terms of some trusts. 
Duckworth v. Ocean Steamship Co., 26 
S.E. 736, 98 Ga. 193; Heard v. March, 
12 Cush. (Mass.) 580. 


[d] Where trustees, empowered to 
act separately, elect to act jointly, 
one cannot _act alone. White v. Wat- 
kins, 23 Mo. 423. 


56. Townsend v. Winburn, 177 N. 
¥.S..757, 107 Mise. 443 [quot Cye}; 
Vandever’s Appeal, 8 Watts&S. (Pa.) 
405, 42 Am.D. 305. 


57. Dingman v. Boyle, 120 N.E. 487, 
285 Ill. 144 [rev 209 Ill.App. 311]. 


Execution of trust devolving on 
court on failure or refusal of cotrus- 
teo to act see infra § 550 note 66 [f]. 


58. Ill.—Dingman vy. Boyle, 120 N. 
BE. 487, 285 Ill. 144 [rev 209 I1l.App. 
311]; Coleman v. Connolly, 90 N.E. 


278, 242 Ill. 574, 134 Am.S.R. 347. 


Ky.—Hoosier Mining Co. v. Union 
Trust Co., 191 S.W. 305, 173 Ky. 505 
[quot Cyc]. 

Mich.—Shaw v. Canfield, 48 N.W. 
873, 86 Mich. 1. 


Pa.—Lafferty’s Estate, 
Toth 7 oPa.Co. a4 0L. 


3 A Sa Gnieele v. Chisholm, 49 N. 
A (i 


Ont.—Gibb v. 


5 Pa.Dist. 


McMahon, 9 Ont.L. 
622, 5 Ont.W.R. 554 [aff 37 Can.S.C 
ering tah a v. Rourke, 15 Grant 


[a] Injunction will be granted, at 
the instance of a nonconsenting trus- 
tee, against the carrying out of a con- 
tract entered into by his cotrustees. 
Sloo v. Law, 22 F.Cas. No. 12,957, 3 
Blatchf. 459. 


(b] Contract by person specified to 
fill vacancy.—Where a will creating 
a trust appointed four trustees, and 
specified the person to become trustee 
in the event of a vacancy, a contract 
signed by the person so specified to- 
gether with three of the trustees was 
unenforceable, where failure or re- 
fusal of fourth trustee to act, and the 
qualification of the person who signed 
in his place, was not shown. Ding- 
man v. Boyle, 120 N.E.: 487, 285 Tl. 
144 [rev 209 Ill.App. 311]. 


59. Hoosier Mining Co. vy. Union 
Trust. Co., 191 S.W. 805, 173) Ky. 505 
[quot Cyc]; Morville y. Fowle, 10 
N.E. 766, 144 Mass. 109. 


60. Larmer v. Price, 183 N.E. 230, 
850 Ill. 401; In re Johnson’s Will, 207 
N.Y.S. 66, 123 Misc. 834; In re Mc- 
Dowell, 169 N.Y.S. 853, 102 Misc. 275 
{mod on other grounds 172 N.Y.S. 658, 
184 App.Div. 646]; Angell vy. Moni, 
121 A. 126, 45 RL. 186. 


[a] Receipt of purchase money.— 
Where joint trustees conveyed tryst 
realty, receipt of the purchase price 
was a purely ministerial act which 
could be performed by one trustee. 
rite v. Price, 183 N.B. 230, 350 Til. 


61. Ubhoff v. Brandenburg, 26 App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the remainder,®? or that their conduct may be such 
as to create an estoppel against them.®® 


Disclaimer, abandonment, or resignation. 
though there is authority to the contrary,** it has 
been held that where some of the persons named 
as trustees disclaim and refuse to accept the office, 
the persons who do accept will take not only the 
entire legal estate but also the power and author- 
ity requisite for the administration of the trust, 
so that joint action by them is sufficient,°® but where 
two trustees are appointed, until one has disclaimed 
the trust, the other cannot execute the powers given 


D.C. 3; Warner v. Rogers, 255 I1l.App. 


“382 cin’ re) Huntly, 7 \Can.IidOcce. 
Notes 251. 
[a] Giving one trustee active con- 


trol. Trustees, who are also cestuis 
que trust, can agree with each other 
to give one of their number active 
eontrol of trust property, subject to 
cotrustees’ directions and orders of 
se Warner v. Rogers, 255 Ill.App. 
18. 


[b] Residence in foreign country. 
—It has been held that the circum- 
stance that one trustee resides in a 
foreign country justifies his delegat- 
ing his powers to his cotrustee. In 
re Huntly, 7 Can.L.T.Oce.Notes 251. 


{c] Evidence held sufficient.—PHvi- 
dence that one trustee authorized the 
other trustee to manage the trust es- 
tate and that such trustee took no ac- 
tive part thereafter has been held suf- 
ficient to show that the trustee in- 
trusted the management of the’ trust 
estate to her cotrustee, binding her by 
his consent to assignment of a lease. 
Katz v. Miller, 133 N.W. 1091, 148 
Waist 63, Amn. Cas, 191 3A G1 190; 


General prohibition against delega- 
tion of authority see supra § 529. 


62. Hill v. Peoples, 95 S.W. 990, 80 
Ark. 15; Ubhoff v. Brandenburg, 26 
App.D.C. 3; Hoosier Mining Co. vy. Un- 
an DrustaCon. 191) SaWe 309, tad Ley. 


[a] Where trustee is restrained by 
injunction from taking any part in 
the management of the trust estate, 
he does not ratify an act done by the 
other trustees by failing to take any 
action after the injunction has been 
dissolved, especially where the act 
was injurious to the trust estate. 
Eritz vie City frust Co: 76 N.Y.5./ 625, 
72° App.Div. 532 [aff-66 N.E. 1109, 173 
N.Y. 622]. 


63. Vohmann v. Michel, 78 N.E. 
T56; W8b ANY.) 420,°113 “Aan.SiR.: 921; 
Philadelphia Trust, etc., Co. v. Phila- 
delphia, ete., Coal, etc., Co., 21 A. 70, 
139 Pa. 534. 


[a] Conduct held not to create es- 
toppel.— Where testator, a minority 
stockholder, created a trust as to his 
stock and authorized his trustees to 
vote it “by their joint action and not 
otherwise,” the act of one trustee as 
a director in increasing the salary of 
an officer of the corporation who was 
a majority stockholder did not estop 
the other trustee, or prevent him from 
questioning validity of resolutions. 
Townsend v. Winburn, 177 N.Y.S. 757, 
107 Mise. 443. 


[b] Notice to one trustee as creat- 
ing estoppel.—(1) The proposition 
that notice to one of two or more trus- 
tees is notice to all so as to create an 
estoppel has been both affirmed (Chap- 
man v. Chapman, 21 S.H. 813, 91 Va. 
397, 50 Am.S.R. 846; Meux v. Bell, 
Isilare, (3, 20 EneCh. "3, 66 Reprint 
955) (2) and denied (Title Guarantee, 
etc., Co. v. New York Juvenile Asylum, 
118 N.Y.S. 302, 133 App.Div. 529). (3) 
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Survivership. 


Notice to trustee as affecting benefi- 
clary see supra § 519 note 10 [e]. 
64 Werborn y. Austin, 77 Ala. 381; 
Park v. Graham, 4 Serg.&R. (Pa.) 549. 
65. Ill.—Nicoll v. Miller, 37 Ill. 
387. 
Me.—Putnam Free School v. Fish- 
er, 30 Me. 523. 


Md.—Stein y. Safe Deposit & Trust 
Co. of Baltimore, 96 A. 349, 127 Md. 


206; Long v. Long, 62 Md. 33; Rat- 
cliffe v. Sangston, 18 Md. 383. 
N.H.—Dennison vy. Lilley, 144 A. 


523, 88 N.H. 422. 


N.C.—In re Smith’s Estate, 156 S.E. 
494, 200 N.C. 272. 


Vt.—Trask v. Donoghue, 1 Aik. 370. 


Eng.—Small v. Marwood, 9 B.&C. 
300, 4 M.&R. 181, 17 E.C.L. 140, 109 Re- 
print 112; Watson y. Pearson, 2 Exch. 
581;. Nicholson v. Wordsworth, 2 
Swanst. 365, 36 Reprint 655. 


[a] Rights of trustee who has not 
participated in management.—-A trus- 
tee who for many years has not par- 
ticipated in the trust and who does 
not allege any mismanagement on 
the part of the other trustees cannot, 
after such time, obtrude himself as a 
cotrustee against the will of the oth- 
ers. Borhek’s Estate, 5 Pa.Dist. ‘297. 


[b] In New York it has been, held 
that Code Civ. Proc. § 2818, as it ex- 
isted prior to 1903, made no provision 
for a case where one of two or more 
testamentary trustees renounced and 
failed to qualify, and that the amend- 
ment of 1903 permitting one trustee 
to act where the other trustee has 
renounced did not validate the exer- 
cise of a power prior to the amend- 
ment, delegated to two trustees, by 
one of them after the other had re- 
nounced. Matter of Wilkin, 86 N.Y.S. 
360, 90 App.Div. 324 [mod on other 
grounds 100 N.Y.S. 1150, 114 App.Div. 
916]. See also King v. Donnelly, 5 
Paige 46 (holding that, where one of 
several trustees refuses to accept and 
execute the trust, the whole estate 
vests in the others in the same man- 
ner as if he were dead or had not been 
named as trustee). 


66. Mooers y. Greene, 174 N.E. 340, 
274 Mass. 2438. 


67. Webster vy. 
Gray (Mass.) 428. 


68. Matter of Crossman, 20. How. 
Pr. (N.Y.) 350; Matter of Bernstein, 
8 Redfisurr, CNX). 20: 


69. La Forge v. Binns, 125 Il]l.App. 
527; Webster v. Vandeventer, 6 Gray 
(Mass.) 428; Franklin Sav. Inst. v. 
People’s Sav. Bank, 14 R.I. 632. 


Applicability of statutes abolishing 
joint tenancies to conveyances to sev- 
eral trustees as such see Joint Ten- 
ancy § 3 


70. See Joint Tenancy § 4. 


71. Ala.—King vy. Banks, 
871, 220 Ala. 274; 


Vandeventer, 6 


124 So. 
Parsons v. Boyd, 
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in the trust instrument.**® Although the abandon- 
ment of a trust by one of two trustees has been held 
not to divest his legal interest in the trust property 
and transfer it to the other trustees,°* where one 
trustee, after acceptance of the trust, resigns, it 
has been held that the remaining trustees have au- 
thority and power to administer the trust.°® 


As cotrustees take as joint tenants 


rather than as tenants in common,®® upon the death 
of one of them the doctrine of survivorship’® applies 
and the whole trust vests in the surviving trustees,*? 
unless the trust 1s purely a personal one clearly in- 


20 Ala. 112. 


Ark.—Hagegart v. 
703, 73 Ark. 344. 


Cal.—Aldersley v. McCloud, 168 P. 
1153, 35 Cal.App. 17. 


Del.—In re Burr’s Will, 107 A. 449, 
12 Del.Ch. 102. 


I1l.— Golder v. Bressler, 105 Tl. 419. 
See also Richeson vy. Ryan, 15 Ill. 
13 (holding that the survivor of sev- 
eral trustees may maintain a suit in 
his own name, whether or not he can 
alone execute the powers and duties 
of the trust). 


Ind.—Cooley yv. Kelley; 96 N.E. 638, 
98 N.E. 653, 52 Ind.App. 687. 


Md.—Gray v. Lynch, 8 Gill 403. 


Mass.—Webster v. Vandeventer, 6 
Gray 428. 


Mo.—Stewart v. Pettus, 10 Mo. 755. 


N.Y.—Weeks vy. Frankel, 90 N.E. 
969, 197 N.Y. 304; Belmont v. O’Brien, 
12 N-Y. 394; Lane v. Hustace, 139 N. 
Y.S. 784, 154 App.Div. 636; Doscher v. 
Wyckoff, 113 N.Y.S. 655, 63 Misc. 414 
[aff 116 N.Y.S. 389, 132 App.Div. 139]. 


N.C.—In re Smith’s Hstate, 156 S.E. 
494, 200 N.C. 272. 


Ranney, 84 S.W. 


pee Shortz v. Unangst, 3 Watts&S. 
8.C.—Dick v. Harby, 26 S.E. 900, 
48 S.C. 516. 


Tex.—McCurdy v. Gray, (Civ.App.) 
239 S.W. 641. 


Va.—Hughes v. Williams, 38 S.E. 
138, 99 Va. 312. See also Nixon v. 
Rose, 12 Gratt. (53 Va.) 425 (holding 
that a trust being joint, whether or 
not the survivor of the trustees can 
alone perform it, the legal title to the 
property is in him by survivorship). 


W.Va.—Bell v. Humphrey, 8 W. 
Va. 1. 


[a] Word “survivor,” in connec- 
tion with the power of one of two 
trustees to act, has been held to be 
used not only with reference to a con- 
dition arising where one of such trus- 
tees dies, but also as indicating a trus- 
tee who continues to administer the 
trust after his cotrustee is disquali- 
fied, has been removed, renounces, or 
refuses to act. Busch v. Schuttler, 
216 Ill.App. 212 (holding that under 
a will which provides that certain ad- 
vances Shall be approved and certain 
acts done by trustees appointed by the 
will “or the survivor of them,” the 
advances may be made if only one of 
such trustees approve, the other being 
unable to act by reason of being an 
alien enemy). 


[b] Necessity of order of court.— 
Where a will bequeathed property in 
trust, with the provision that, if, in 
the opinion of the trustees, it would 
be for the best interest of the bene- 
ficiary, they might pay him the prin- 
cipal, and one of the original trustees 
died, the right of the survivors to 
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tended to be executed only by the persons named,‘ 
and this rule has been affirmed by statute in some 


jurisdictions.7* 


[§ 532] (2) Liabilities’? +— 


make such payment was not depend- 
ent on any order of the probate court, 
the power, if at all, being directed by 
the will to be exercised in the discre- 
tion of the trustees, and not of the 
court. Cooley v. Kelley, 96 N.f. 638, 
98 N.E. 653, 52 Ind.App. 687. 


[c] Power to direct payment by 
trustee.—A deed of trust which di- 
rected the trustee to pay the income 
of the trust fund to the grantor for 
life and to pay to her the whole or 
any part of the trust fund on the writ- 
ten request of three persons named 
and their successors, to be appointed 
in a manner prescribed, or a majority 
of them, has been held to require that 
at least two of the three persons 
originally appointed or of the three 
who for the time being, by reason of 
successors having been appointed, 
should unite in directing the trustee 
to pay the whole or any part of the 
trust fund, and that the sole survivor 
of the three persons originally ap- 
pointed could not direct such pay- 


ment. Union Trust Co. v. Sheldon, 
80 A. 758, 84 Conn. 494. 
{d] Continued execution of trust 


in same manner as improvident man- 
agement.—Continuance by survivor of 
trustees of an arrangement for the 
eare of beneficiary, entered into by 
trustees as they had power when all 
were living, cannot be said as a mat- 
ter of law to be improvident manage- 
ment. King v. Stowell, 98 N.H. 91, 211 
Mass. 246. 


As to right of representative of sole 
surviving trustee see infra § 537. 


Devolution of title to trust property 
on, death of a trustee see supra §§ 
495-504. 


72. Boone vy. Clarke, 3 F.Cas.No. 
1,641,. 3. Cranch C.C. 389; O’Brien v. 
Battle, 25 S.E. 780, 98 Ga. 766; Mooers 
v. Greene, 174 N.B&. 340, 274 Mass. 243; 
ca v. Dillard, 34 S.E. 60, 97 Va. 
434, 


[a] Personal confidence in trus- 
tees.—If power to carry on a testa- 
tor’s business rested on the testator’s 
personal confidence in the persons 
named as trustees, it has been held 
that the power could not be exercised 
by the survivor of them. Mooers v. 
Greene, 174 N.E. 340, 274 Mass. 2438. 


73. See statutory provisions. 


[a] Limitation of statutory pow- 
ers of surviving trustees by the in- 
strument creating the trust must be 
clearly expressed. Lane v. Hustace, 
139 N.Y.S. 784, 154 App.Div. 6386 


74. Cross references: 
Authority of coexecutors acting as 
trustees see Executors and Ad- 


ministrators § 2816. 
Liability of cotrustees: 
For loss on investments see infra 
§ 704. 
On contracts see infra §§ 576, 580. 


Right of trustee to require accounting 
by cotrustee see infra § 781. 


75. U.S.—American Bonding Co. of 
Baltimore v. Richardson, 214 F. \897, 
131 C.C.A. 565; Wallis v. Thornton, 29 


(a) In General. While, 
in general, a trustee is responsible only for his own 
acts and is not, in the absence of an agreement. snb- 
jecting him to liability, hable for a breach of trust 
by his cotrustee which he has not 
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made possible by his own nidohndden’s it is the 
duty of a trustee to exercise good faith and rea- 


sonable care to protect the trust funds against his 


concurred in or 


F.Cas.No. 17,111, 2 Brock. es 


Ala.—Taylor v. Roberts, 3 Ala. 83; 
Williams v. Taylor, 4 Port. 234. 
Cal.—In re Whitney’s Estate, 


(App.) 11 P.(2d) 1107. 


D.C.—Lansburgh v. Parker, 41 App. 
D.C. 549 [cert den 35 S.Ct. 601, 238 
U.S. 619, 59 L.Ed. 1492]; Colburn v. 
Grant, 16 App.D.€., 107 sLafi,21 S.Ct. 
737, 181 U.S. 601, 45 L.Hd. 1021]. 


Ky.—Laurel County Ct. v. Laurel 
Seminary, 20 S.W. 258, 93 Ky. 379, 14 
Ky.L. 412; Darnaby v. Watts, 13 Ky. 
L. 457. 


Md.—Caldwell v. Graham, 80 A. 839, 
GS. SNCS e228) MR ASINE Sa hOagos 
Glenn v. McKim, 3 Gill 366; Latrobe 
vy. Tiernan, 2 Md.Ch. 474. 


Mass.—Ashley v. Winkley, 95 N.E. 
932, 209 Mass. 509; Blake v. Pegram, 
109 Mass. 541. 


N.Y.—Bruen v. Gillet, 21 N.E. 676, 
115 N.Y. 10, 12 Am.S.R. 764, 4-L.R.A. 
529; Earle v. Earle, 93 N.Y. 104 [mod 
48 N.Y.Super. 557]; Ormiston v. Ol- 
cott, 84 N.Y. 339 [rev 22 Hun 270]; 
Sherman v. Parish, 53 N.Y. 483; In re 
Walsh’s Estate, 256 N.Y.S. 870, 143 
Misc. 223 [aff 259 N.Y.S. 975, 236 App. 
Div. 809, rearg den 260 N.Y.S. 968]; 
Brown v. Phelan, 224 N.Y.S. 391, 130 
Misc. 590 [aff 228 N.Y.S. 466, 223 App. 
Div. 393]; Matter of Halstead, 89 N.Y. 
S. 806, 44 Misc. 176, 4 Mills 346 [aff 95 
N.Y.S. 1131, 110 App.Div. 909 (aff 76 N. 


BH. 1096, 184 N.Y. 563)]; Matter of 
Cozzens, 15 N:Y:S. 771,92) Conn Surr. 
aga Banks y. Wilkes, 3 Sandf.Ch. 
99. 


POUT ae oe v. Guilford, 18 Ohio 


Pa.—In re Graham, 67 A. 
Pa. In re Graham, 67 A. 458, 
. 344; Fesmire’s Hstate, 19 A. 
502, 1384 Pa. 67, 19 Am.S.R. 676; Stew- 
art’s HEst., 21 Pa.Dist. 635; Birely’s 
KMSt..gs ba wDist, 395, 21) ba.Co.9o0s 


Va.—Griffin v. Macaulay, 7 Gratt. 
(48 Va.) 476; Boyd v. Boyd, 3 Gratt. 
(44 Va.) 113. 


HEng.—Shepherd v. Harris, [1905] 
2 Ch; sho wjlelizh V.aBarry, SvAtk bee. 
26 Reprint 1136; Paddon v. Richard- 
son, 7 DeG.M.&G. 563, 56 Eng.Ch. 437, 
44 Reprint 219; Mendes y. Guedalla, 
2 Johns.&H. 259, 70 Reprint 1054. 


Ont.—Re McLatchie, 80 Ont. 179. 


[a] Foreign trustee.—Where the 
corpus of a trust was managed by a 
resident trustee, and had never been 
in the control of a foreign trustee, 
whose only duty was to forward the 
income to the cestui que trust after 
the resident trustee sent it to him, 
and who, on failure of the resident 
trustee to send the income, gave 
prompt notice of the failure, the for- 
eign trustee is not liable for default 
of the resident trustee. Broome y. 
Mordecai, 108 S.E. 407, 117 S.C. 195. 


[b] Directory or discretionary 
trusts.—(1) In order to charge a trus- 
tee for an abuse by his cotrustee in a 
discretionary trust, some act of com- 
mission must be shown on his part by 
which the trust fund was attained by 
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cotrustees as well as against others,7® and he is 
liable for any loss caused by a cotrustee which he 
has negligently failed to prevent,’? or with regard 
to which he has not taken the proper and available 
means for restitution and recoupment.*® 


Of course, 


his cotrustee, or some act of commis- 
sion amounting to gross neglect in 
permitting the fund to be wasted. 
Deaderick .v.. Cantrell?) 10). Yers: 
(Tenn). 2638, 81 Amu. 57.655 C2), laa 
a directory trust, if the fund be not 
vested, or vested in a different manner 
from that pointed out, it is an abuse 
of trust for which both trustees are 
responsible, although but one received 
the money. Deaderick v. Cantrell, 


supra. 

76. Md.—Caldwell v. Graham, 8&0 
A... 183951 115) § Ma t2 23038 L.R.A.N.S 
1029. 

N.J.—In re Hill’s Estate, 82 A. 338, 
79 N.J.Eq. 521; Crane v. Hearn, 26 
N.J.Eq. 378. 


N.Y.—Earle v. Earle, 93 N.Y. 104 
[mod 48 N.Y.Super. 557]. 


Pa.—In re Adams, 70 A. 4386, 221 
Ba 77, 128 Am.S.R. 727, 15 Ann.Cas. 
518. 


Ont.—City Bank v. Maulson, 3 Ch. 
Chamb. 334. 


77. Cal.—Bermingham v. Wilcox, 
52° PB. .822, 120 Call 467; Freeman (we 
Donohoe, 223 P. 431, 65 Cal.App. 65. 


(ea ees v. Seal, 2 Del.Ch. 


ie ae eae v. Easter, 43 App.D.C. 
oO. 

Ky.—Darnaby v. Watts, 
333. 

Md.—Caldwell v. Graham, 80 A. 839, 


115 Md. 122, 38 L.R.A.N.S. 1029; Way- 
man v. Jones, 4 Md.Ch. 500. 


Mo.—Klatt vy. Keuthan, 170 S.W. 
374, 185 Mo.App. 306. 


N.J.—Schenck v. Schenck, 16 aa 
Eq. 174; Laroe vy. Douglass, 13 N.J. 
Eq. 308. 


N.Y.—Bruen v. Gillet, 21 N.E. 6 
115 N.Y.:10, 12 Am.S.R. 764.4 ERA. 
529; Matter-of Niles, 21 N.E. 687. tas 
N.Y. 547; Brown vy. Phelan, 228 N. Ye 
S. 466, 223 App.Div. 398 [aff 224 N.Y.S. 
391, 180 Mise. 590]; Matter of How- 
ard, 97 N.Y.S. 23, 110 App.Div. 61 [aff 
89 N.Y.S. 554, 43 Misc. 569, 4 Mills 
323, and aff 77 N.B. TaS. 95 PAS aN 
539]; Gould v. Gould, 213 N.Y.S. 286, 
126 Misc. 54; Matter of Rutherford, 5 
Dem.Surr. 499 Fatt “1, 4NOYeSa) 2a "48 
Hun 620]. 


perl wha ee v. Guilford, 15 Ohio 


21 S.W. 


Pa.—In re Adams, 70 A. 436, 221 Pa. 
77, 128 Am.S.R. 727, 15 Ann.Gas. 518; 
In’ re Beatty, 68 A. 975, 214 Pa. 449; 


Greiner’s Est., 20 Pa. Dist. 762; As- 
pell’s Est., 16 Pa.Dist. 424, 34 Pa. Co. 
548; Beatty's Est., 14 Pa.Dist. 402; 


Donnelly’ S Hist, 21 Pa. Dist. 211; Way- 
lan’s Hst., 1 Pa.Co. 366; Hilles’ Hs- 
tate, 13 Phila. 402. 


Eng.—Booth v. Booth, 1 Beav. P25; 
17 Eng.Ch. 125, 48 Reprint 886. 


78. Md.—Barroll v. Foreman, 40 A. 
883, 88 Md. 188; Ringgold v. Ringgold, 
1 Harr.&G. 11, 18 Am.D. 250. 


proce: Renee v. Pegram, 109 Mass. 
N.J.—Crane v. Hearn, 


26 N.J.Eq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a trustee is liable for a breach of trust committed 
by his cotrustee to which he has assented,7® or in 
A trustee cannot ab- 
solve himself frem the duty of exercising a general 
supervision over the whole estate by permitting his - 
cotrustee to have the exclusive management of the 
entire trust,®! or of part of the trust,8? and the 
most common instance in which a trustee has been 
held lable for the acts of his cotrustee is where 
he permits the cotrustee to have the exclusive con- 
trol and possession of a part or all of the trust funds 
and property, and the latter wastes, misapplies, or 
embezzles them.8* However, where the fund is prop- 
erly invested, the securities may be lodged in the 


which he has participated.®° 


378. 
Pa.—Sinkler’s Est., 25 Pa.Co. 417. 


Eng.—Wilkins v. Hogg, 3 Giffard 
116, 66 Reprint 346 [aff 8 Jur.N.S. 
25, 31 L.J.Ch. 41]; Boardman v. Mos- 
man, 1 Bro.Ch. 68, 28 Reprint 989. 


[a] Indemnity clause in an instru- 
ment creating a trust, providing that 
neither of the trustees shall be held 
responsible for the acts, omissions, or 
faults of the other in which they did 
not jointly participate, or of which 
they are not jointly guilty, will not 
operate to relieve a trustee from lia- 
bility for any misfeasance by his co- 
trustee, unless he takes measures, by 
suit or otherwise, to compel the resti- 
tution of the property and its applica- 
tion according to the terms of the 


trust. Crane v. Hearn, 26 N.J.Eq. 
378. : 
79. Lewis v. Ingram, 57 F.(2d) 463 


{cert den 53 S.Ct. 16]. 
80. See case infra this note. 


[a] Aithough trustee is less active 
in management of his estate than his 
associate, he and his estate are lia- 
ble for a loss resulting from illegal 
acts in which he participated. Meldon 
v. Devlin, 53 N.Y.S. 172,:31 App.Div. 
146 [mod 45 N.Y.S. 333, 20 Misc. 56, 
and aff 60 N.E. 1116, 167 N.Y. 573]. 


S1. D.C.—Ralston v. Easter, 43 
App.D.C: 5138: 


Md.—Maecubbin v. Cromwell, 7 Gill 
&J. 157. 


Mass.—Ashley v. Winkley, 95 N.E. 
932, 209 Mass. 509. 


N.Y.—Brown vy. Phelan, 224 N.Y.S. 
391, 130 Misc. 590 [aff 228 N.Y.S. 466, 
223 App.Div. 393]; Seaman v. Leon- 
ardi, 181 N.Y.S. 868, 110 Misc. 532. 


Pa.—Emlen’s Hstate, 8 Pa.Co. 508. 


Eng.—Bahin vy. Hughes, 31 Ch.D. 
390. 


N.S.—Crowe v. Craig, 29 N.S. 394. 


Ont.—Mickleburgh v. Parker, 17 
Grant Ch. 503. 


[a] Trust instrument requesting 
management of realty by one trustee. 
—A provision in a will reciting tes- 
tator’s request that son continue to 
manage realty in trust estate has been 
held not to relieve his cotrustees from 
liability for his negligent manage- 
ment. In re Lathers’ Will, 243 N.Y.S. 
366, 137 Misc. 226. 


[b] Estrangement from some 
beneficiaries.— Where a testator ap- 
pointed his cousin, a man of affairs, 
one of the joint executors of his will, 
and one of the trustees of a trust 
created by the will, the cousin, having 
accepted the trust, could not excuse 
his failure to participate in the man- 
agement of the estate on the ground 
that some of the beneficiaries were 
estranged from him. Caldwell v. 
Graham, 80 A. 839, 115 Md. 122, 38 
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cotrustee to be 


L.R.A.N.S. 1029. 


[c] Where trustee is excluded (1) 
with the consent of all the benefi- 
ciaries, from any active participation 
in the management of the trust, or 
custody of the trust fund, he is under 
no obligation to maintain an active 
oversight of his associate, and will 
incur no liability for misappropria- 
tions of the funds by the active trus- 
tee, of which he has no notice. Matter 
of Westerfield, 53 N.Y.S. 25, 32 App. 
Div) 324, 63. IN.Y.S:—t0; 48 App. Div. 
542 [dism 57 N.E. 403, 163 N.Y. 209]. 
(2) But where he becomes aware of 
the misappropriations, and, without 
notifying the beneficiaries, joins with 
his associate, although in good faith, 
in making unauthorized investments 
in an effort to restore the depletion, 
he renders himself personally liable 
for the acts in which he thus partici- 
pates. Matter of Westerfield, supra. 


[ad] Whe rule limiting liability of 
passive trustees must be strictly con- 
fined. Brown v. Phelan, 224 N.Y.S. 
391, 130 Misc. 590 [aff 228 N.Y.S. 466, 
223 App.Div. 393]. 


62. Caldwell v. Graham, 80 A. 839, 
115 Md. 122, 38 LR.A.N.S. 1029, 


[a] Division of duties not author- 
ized by trust instrument.—Where a 
testator gave property to two exec- 
utors in trust,'the will conferring 
upon the executors, or the survivor, 
the right to do all things necessary to 
the proper management of the estate} 
and declaring that the “executors and 
the survivor of them shall not be held 
responsible for the depreciation of 
any property so held by them in ac- 
cordance with my directions,” it has 
been held the trustees were not au- 
thorized by the will to apportion the 
duties of the trust, and have one trus- 
tee manage the realty and the other 
the personalty without any liability 
for the acts of one another. Cald- 
well v. Graham, 80 A. 839, 115 Md. 122, 
38 L.R.A.N.S. 1029. 


83. U.S.—Hayes v. Pratt, 13 S.Ct. 
503, 147 U.S) 55%, 37 L.id?2'79. 


Md.—Ringgold v. Ringgold, 1 Harr. 
&G. 11, 18 Am.D. 250. 


Mass.—Ashley v. Winkley, 95 N.E. 
932, 209 Mass. 509. 


N.Y.—Brown vy. Phelan, 228 N.Y.S. 
466, 223 App.Div. 393 [aff 224 N.Y.S. 
391, 130 Mise. 590]; Thompson v. 
Hicks, 37 N.Y.S. 340, 1 App.Div. 275; 
Matter of Litzenberger, 33 N.Y.S. 155, 
85 Hun 512; Matter of Cozzens, 15 N. 
Y.S. 771, 2 Conn.Surr. 622; Spencer 
v. Spencer, 11 Paige 299; Monell v. 
Monell, 5 Johns.Ch. 283, 9 Am.D. 298. 


N.C.—Graham y. Davidson, 22 N.C. 
155. 

Pa.—Matter of Evans, 2 Ashm. 470. 

Tenn.—McMurray v. Montgomery, 
2 Swan 374; Deaderick v. Cantrell, 10 


Vere. 2ber on Aim. 06s ays Vv. 
Hays, 3 Tenn.Ch., 88. 
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hands of one trustee, and the cotrustee will not 
be liable for his default until he has notice there- 
of,84 and it has been held that trustees are not lia- 
ble where they turn over money or securities to a 


immediately distributed to those 


entitled thereto and he converts the property to his 
own use,®> nor where they permit a cotrustee to 
retain money in his hands as factor, it being neces- 
sary to leave a certain balance in his hands.*® 
less a trustee joined in a receipt for the money,*? 
or has signed an inventory and accounting,®* it has 
been held that a trustee is not liable for funds 
which never came into his possession and control,*® 
particularly where the property was procured by a 


Un- 


Va.—Graham v. Austin, 2 Gratt. (43 
EO eer aen 


Eng.—Lewis v. Nobbs, 8 Ch.D. 591; 
Horton v. Brocklehurst, 29 Beav. 504, 
54 Reprint 723; Trutch v. Lamprell, 
20 Beav. 116, 52 Reprint 546;. Wigles- 
worth vy. Wiglesworth, 16 Beav. 269, 
51 Reprint 782; Keble v. Thompson, 
3 Bro.Ch. 112, 29 Reprint 440; Rur- 
rows v. Walls, 5 De G.M.&G. 233, 84 
Eng.Ch. 185, 43 Reprint 859; Wilkins 
v. Hogg, 3 Giffard 116, 66 Reprint 346 
[ati Se uriNeS, 20) m olan leeaalel gs 
Mendes v. Guedalla, 2 Johns.&H. 259, 
70 Reprint 1054; Harrington v. Har- 
rington, 1 L.J.Ch.O.S. 41; Rodbard v. 
Cooke, 36 L.T.Rep.N.S. 504, 25 Wkly. 
Rep. 555; Hanbury v. Kirkland, 3 Sim. 
26556 Bne-Ch. 265, 57 Reprint 1998; 
Marriot v. Kinnersley, Taml. 470, 12 
Eng.Ch. 470,48 Reprint 187; Hale v. 
Adams, 21 Wkly.Rep. 400; Broadhurst 
v. Balguy, 1 Y.&Coll. 16, 20 Eng.Ch. 
16, 62 Reprint 771. 


[a] Expense of accountants.—A 
trustee who has permitted his cotrus- 
tee to have the entire management of 
the estate for several years should 
be charged with a portion of the ex- 
pense for expert accountants made 
necessary by the careless way in 
which his cotrustee kept his accounts, 
Emlen’s Bstate, 8 Pa.Co. 508. 


84 Dyer v. Riley, 26 A. 327, 51 N.J. 
Eq. 124; Matter of Halstead, 89 N.Y. 
S. 806, 44 Misc. 176, 4 Mills 346 [aff 95 
N.Y.S. 1131, 110 App.Div. 909 and aff 
76 N.E. 1096, 184 N.Y. 563]; Townley 
Vv. Sherborne, J. Bridem. 35,)423) Ree 
print 1181. 


85. Purdy v. Lynch, 40 N.E. 232, 
145 N.Y. 462; Hatch’s Appeal, 12 A. 
593, 8 Pa.Cas. 5938. 


86. Home v. Pringle, 8 Cl.&F. 264, 
8 Reprint 1038. 


87. Stewart v. Conner, 9 Ala. 803; 
Spalding v. Schalmer, 1 Vern.Ch. 303, 
23 Reprint 483; Brice v. Stokes, 11 
Ves.Jr. 319, 32 Reprint 1111: Seur- 
field v. Howes, 3 Bro.Ch. 90, 29 Re- 
print 425. 

[a] Where, for mere sake of con- 
formity and convenience, a trustee 
joins in conveyances, receipts, and 
other acts of the trustee who is really 
executing the trust, (1) he is held, 
in some cases, 'to be excused from lia- 
bility (Gray v. Reamer, 11 Bush 
(Ky.) 1138; Kip v. Deniston, 4 Johns. 
(N.Y.) 23; In re Fryer, 3 Kay&J. 317, 
69 Reprint 1129); (2) but this ex- 
oneration is denied in other cases 
(Curtis v. Mason, 12 L.J.Ch. 442; 
Bradwell v. Catchpole, 3 Swanst. 78 
note, 36 Reprint 781), (3) and to be 
available, it must be clearly shown 
that he acted for the sake of con- 
formity only (Gray v. Reamer, supra). 


88. Brown v. Phelan, 224 N.Y.S. 
391, 1830 Misc. 590 [aff 228 N.Y.S. 466, 
223 App.Div. 393]. 


89. Purdy v. Lynch, 


40 N.E. 232, 
145 N.Y. 462; 


Birely’s Est., 21 Pa.Co. 
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fraud of the defaulting trustee on his cotrustee.°° 


Liability for compensation received. A trustee 
conspiring with his cotrustee and attorney to con- 
vert the beneficiary’s property to their own use has 
been held liable for the compensation paid his trus- 
ween 


[§ 533] (b) Joint or Several Liability; Contri- 
bution. Where a breach of trust has affected two 
or more trustees with a common hability, they are 
liable jointly and severally,®? and each is liable for 
the whole loss sustained.®? Where trustees jointly 
seized of the legal title to land, sold and conveyed 
their interest separately and so collected the pur- 
chase money, it has been held that they are sepa- 
rately, instead of jointly, liable to the beneficiary.®* 
Where the trust is a constructive trust®® it has been 
held that each trustee is hable only for what comes 
into his hands®® and that the trustees are not joint- 
ly bound unless the funds were received by all of 
them,°®*~ although it has also been held that the 
extent to which they have been severally enriched 
does not affect the joint liability of trustees who 
have acted in collusion in misapplying the trust 
property.°® In a proper case for subjecting the 
trustee to liability for the acts of his cotrustees, 
the cestui que trust may, at his option, proceed 
against one or all of the trustees,°® and a court of 
equity may, as between the trustees, determine 
which one is primarily liable, and a decree obtained 
against trustees jointly may be enforced against 
any one of them.? However, a trustee who has 
made good a loss for which all the trustees are 
jointly and severally liable is entitled to contribu- 
tion,®? but it has been held that contribution can- 
not be enforced in a suit against the trustees to 
repair a breach of trust for which they are all ha- 
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ble.* Where the defaulting trustee is also a bene- 
ficiary, the cotrustees are not estopped to claim 
that his share should make good his default because 
they signed as unsecured creditors of the trustee an 
agreement that his assignee in insolvency should 
use the property conveyed to him by the default- 
ing trustee in completing contracts made by such 
defaulting trustee before his failure.® 


[§ 534] (c) Time of Default or Breach of Trust. 
In order to hold a trustee liable for a breach of 
trust by his cotrustee, it must appear that the 
breach occurred before the death of the trustee® 
and while the defaulting trustees were acting as 
trustees,” an exception existing, however, where an 
act committed after the retirement of a person as 
trustee was contemplated by him and he was really 
an accessary before the fact.® 


Where person appointed renounces trust, and there 
is no proof that any portion of the trust fund ever 
came into his hands, he cannot be made charge- 
able for a breach of trust by the other trustee.® 


[§ 535] (d) Relief from Liability.1° Where a 
beneficiary has acquiesced for a long period of time 
in the failure of one of two trustees to perform 
his duty, it has been held that he is estopped to 
hold the other trustee liable therefor,t! and a trus- 
tee will not be held responsible for the acts of his 
cotrustee where the length of time elapsing before 
suit brought is so great as to show that the attempt 
to hold him is a mere afterthought,!? or where the 
beneficiary remains inert after notice that one of 
two cotrustees has misappropriated trust funds and 
the other trustee is incapable of meeting the require- 
ments of his office.t2 A trustee may also be relieved 
from liability for a breach of trust by his cotrus- 
tee by a release executed by the cestui que trust++ 


S55 ee bhomas, ve, Scruges, 10) sYens- 
(Tenn.) 400: Barnard v. Bagshaw, 3 
De G.J.&S. 355, 68 Eng.Ch. 269, 46 Re- 
print 672; Derbishire v. Home, 3 De 
G.M.&G. 80, 52 Eng.Ch. 63, 43 Reprint 
32; Spalding v. Schalmer, 1 Vern.Ch. 
303, 23 Reprint 483. 


90. Barnard v. Bagshaw, 3 De G. 
ae 355, 68 Eng.Ch. 269, 46 Reprint 
672. 


91. Lewis v. Ingram, 57 F.(2d) 463 
{cert den 53 S.Ct. 16]. 


Compensation of trustees see in- 
fra §§ 805-848. 


92. Cal.—Freeman vy. Donohoe, 223 
P. 4381, 65 Cal.App. 65. 


iy a v. Rapelje, 67 Ill.App. 


Mass.—State Street Trust Co. v. De 
Kalb, 157 N.E. 334, 259 Mass. 578. 


N.J.—General Proprietors Hastern 
Div. New Jersey v. Force, 68 A. 914, 
72 N.J.BEq. 56. See also Windmuller 
v. Spirits Distributing Co., 90 A. 249, 
83 N.J.Eq. 6 (holding that each of 
several trustees is severally liable for 
a loss resulting from a joint breach 
o¥ trust). 


N.Y.—Gould v. Gould, 213 N.Y.S. 
286, 126 Misc. 54. 
93. Freeman v. Donohoe, 223 P. 


431, 65 Cal.App. 65. 


94. Keenan v. Scott, 90 S.E. 331, 78 
WVeViasn v9. 


95. Constructive trusts see supra 
§§ 14, 215-238. 


96. Hunter vy. Hunter, 50 Mo. 445. 
97. Hunter v. Hunter, supra. 


98. Harrigan v. Gilchrist, 99 N.W. 
909, 952721 Wis. 127. 


99. Bermingham v. Wilcox, 52 P. 
822, 120 Cal. 467; Wellrath v. Peoria 
German School Assoc., 66 Ill.App. 77; 
Gilchrist v. Stevenson, 9 Barb. (N.Y.) 
9; Ex p. Shakeshaft, 3 Bro.Ch. 197, 
29 Reprint 487; Ex p. Heaton, Buck. 
386; Sandford vy. Jodrell, 2 Smale & 
G. 176, 65 Reprint 354. 


1. McCartin y. Traphagen, 11 A. 
L566 043) wONa). Ha. ss2ahe “Gostello meve 
O’Rorke, Ir. R. 3 Eq. 172; Re Parting- 
ton, 57 L.T.Rep.N.S. 654. 


2. Freeman v. Donohoe, 223 P. 431, 
65 Cal.App. 65. 


3. Jackson y, Dickinson, [1903] 1 
Ch. 947; Blyth v. Fladgate, [1891] 1 
Ch. 337; Robinson y. Harkin, [1896] 
2 Ch. 415; Chillingworth v. Chambers, 
[1896] 1 Ch. 685; Baynard v. Wool- 
ley, 20 Beav. 583, 52 Reprint 729; Ba- 
con vy. Camphausen, 58 L.'T.Rep.N.S. 
851; Lingard vy. Bromley, 1 Ves.&B. 
114, 35 Reprint 45. 


{a] Trustee is not creditor of de- 
faulting trustee, so as to make a deed 


given by the latter to°the former to: 


make good a breach of trust, a prefer- 
ence within the meaning of the 
English Bankruptcy Act. Ex p. Tay- 
lor) 18 Q:B. Div. 295: 


Contribution generally see Contri- 
bution 13 C.J. p 820. 


4 Fletcher v. Green, 33 Beav. 513, 


55 Reprint 467. 


5S. Devries v. 
Mad. 560. 


6. In re Graham, 67 A. 458, 218 Pa. 
344, 67 A. 462, 218 Pa. 357. 

7. Fleming v. Walker, 44 So. 5386, 
152 Ala. 386, 126 Am.S.R. 46. 


8 Smith v. Patrick, [1901] A.C. 
282; Head v. Gould, [1898] 2 Ch. 250. 


Clagett, ve Fall 9) ’Gills Sond 
(Md.) 80. 


10. Relief from liability generally 
see supra § 527. 


Hiss, 20 A. 131, 72 


ll. Dyer v. Riley, 26 A. 327, 51 N. 
J.Eq. 124. 
12. Colburn v. Grant, 21 S.Ct. 737, 


181 U.S. 601, 45 L.Ed. 1021 [aff 16 App. 
D.C. 107]; Laurel County Ct. v. Laurel 
Seminary, 20 S.W. 258, 14 Ky.L. 412, 
93 Ky. 879. 


[a] Thus trustees will not be held 
chargeable with the proceeds of a sale 
of trust property where the one re- 
ceiving the proceeds was allowed to 
hold the money for twenty years, 
with consent of the beneficiary fully 
competent to act, and no benefit was 
derived therefrom by the _ others. 
Laurel County Ct. v. Laurel Seminary, 
20°S.W. 258, 938 Ky. 379,14 Ky... 412. 


13. Adams’ Hst., 17 Pa.Dist. 197. 


14. In re Ungrich, 190 N.Y.S. 187, 
115 Mise. 762, 


_[a]. Release to trustee as “indi- 
vidual and as executor.”—Where joint 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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but, in accordance with the general rule,!* such an 


agreement will be looked on with suspicion and will- 


be subjected to severe scrutiny'® and it must ap- 
pear that the cestui had full knowledge of all the 
facts and of his rights,1* and the burden is on the 
trustee to show the fairness, adequacy and equity of 
the bargain.‘ However, where a trustee appropri- 
ating trust funds has invested them in the purchase 
of lands in another state, it has been held no ob- 
jection to the liability of the cotrustee that the 
beneficiary made no attempt to enforce the specific 
lien which might have existed against the land 
purchased.t® So too, the facts that the benefici- 
aries had a right of inspection of the securities in 
the trust estate,?° or that they were lax in enfore- 
ing a proper accounting,?? should not be permitted 
to shift the burden from the trustees for a misap- 
propriation of the trust funds by a cotrustee. 


Trustee acts.272. A trustee who acts honestly and 
reasonably may be relieved from liability under the 
English trustee acts for loss resulting from the mis- 


executors and trustees, who through- 
out assumed to act as executors, made 
an unlawful loan of the estate’s 
funds, and one of them died, and the 
accounts of the other were objected 
to because of such loan, a release 
running to him “individually and as 
executor” was as effectual a release 
and ratification of the illegal invest- 
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Powers and duties of successor trus- 
tees to:—Continued 


Change investments see infra § 697. 


Collect debts and claims due estate 
see infra § 552. 


Exercise discretion as_ to 
ments see infra § 688. 
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conduct of his cotrustee?® but it has been held that 
he does not act “reasonably” within the meaning of 
those acts where he allows his cotrustee to advance 
the trust funds on an improper and improvident 
security,?* nor does he act “honestly” where he does 
nothing, accepts without inquiry what is said by 
his cotrustee, and is satisfied with any explanation 
given by him.?5 


[§ 536] 5. Successive Trustees.2*. In appointing 
a new trustee the court has power to invest him with 
all the powers which were possessed by the original 
trustee and which are necessary to the execution of 
the trust?* unless such powers are purely personal?$® 
and the trustee so appointed derives his power from 
the court and from the instrument creating the 
trust.2° However, it is a general rule, confirmed 
by statute in some jurisdictions,®° that except where 
the powers conferred upon a trustee by the trust 
instrument are clearly intended to be personal,** 
the title, rigkts, and powers of a trustee are an- 
nexed to the office, so as to pass to, and be capable 


334; Maryland Casualty Co. v. Safe 
Deposit & Trust Co. of Baltimore, 80 
A. 903, 115 Md. 339, Ann.Cas.1913A 
1279; Snyder v. Safe Deposit, etc., Co., 
48 A. 719, 93 Md. 225. 


Miss.—Virginia Trust Co. v. Bu- 
ford, 86 So. 356, 516, 123 Miss. 572; 
Chandler v. Chandler, 71 So. 811, 111 


invest- 


ment as if the instrument ran to him 
as trustee. In re Ungrich, 190 N.Y.S. 
187, 115 Misc. 762. 


15. See supra § 522. 
16. In re Ungrich, supra. 
17. In re Ungrich, supra. 


[a] Knowledge of liability. — 
Where the account of a trustee was 
objected to because of a breach of 
trust in making an unlawful invest- 
ment, resulting in loss to the benefi- 
ciaries, and his defense was a release 
signed by them, although the trustee 
made no false statements and did not 
intentionally withhold material in- 
formation from the parties making 
the release, yet, where he failed to 
show either that he did not know his 
own liability or that he informed the 
signers of his liability, the release 
should be disregarded for construc- 
tive fraud, as distinguished from ac- 
tual fraud. In re Ungrich, 190 N.Y.S. 
187, 115 Mise. 762. 


18. In re Ungrich, supra. 

19. Matter of Evans, 2 Ashm. 
(Pa.) 470. 

20. Brown v. Phelan, 224 N.Y.S. 


391, 130 Misc. 590 [aff 228 N.Y.S. 466, 
223 App.Div. 393]. 


21. Brown v. Phelan, supra. 


22. Relief from liability under 
trustee acts generally see supra § 527. 


23. Re Taylor, 81 L.T.Rep.N.S. 812; 
Dover v. Denne, 3 Ont.L. 664, 1 Ont. 
W.R. 

24. In re Turner, [1897] 1 Ch. 536. 

25. In re Second, etc., Bldg. Soc., 


68°L.J.Ch. 196. 
26. Cross references: 


Appointment and succession of trus- 
tees see Supra §§ 339-407. 


Compensation of successive trustees 
see infra § 837 


Powers and duties of successor trus- 
tees to: 


Account see infra § 785. 
[65 C. J.—43] 


Sell and convey see infra § 622. 


27. Doe ex dem. Gosson v. Ladd, 77 
eae 223; Leggett v. Hunter, 19 N.Y. 
oO. 


Appointment of trustees generally 
see supra §§ 339-407. 


28. Doe ex dem. Gosson v. Ladd, 


77 Ala. 223; Young v. Young, 2 S.E. 
EEE AN LOLy SIRE 

29... Title “& Trust’? “Co. “v. Ul S! 
Fidelity & Guaranty Co., 1 P.(2d) 


£100; Wee. C2a)) *805) £38) Or 467. But 
see Harris v. Rucker, 13 B.Mon. (Ky.) 
564 (holding that, where a trustee is 
appointed by a court of equity, the 
trustee so appointed derives his pow- 
er from the court, and not from the 
instrument creating the trust, and 
can execute the trust only so far as 
directed by the court). 


Derivation of power from trust in- 
strument see supra § 518 note 47 [a]. 


30. See statutory provisions. 


31. Ala.—Tilley v. Letcher, 82 So. 
ae 203 Ala. 277; Doe v. Ladd, 77 Ala. 


Alte ti9 v. Hartley, 78 A. 
320, 83 Conn. 654; Whitaker v. Mc- 
Dowell, 72 A. 938, 82 Conn. 195, 16 
Ann.Cas. 324; Security Co. v. Snow, 
ree 153, 70 Conn. 288, 66 Am.S.R. 
107. 


Del.—Friedley v. Security Trust & 
Safe Deposit Co., 84 A. 883, 10 Del.Ch. 
74; Jacobs v. Wilmington Trust Co., 
80 A. 846, 9 Del.Ch. 400 [aff 77 A. 78, 
9 Del. Ch. ato 


Fla.—Van Roy v. 
887, 96 Fla. 194. 


Ga.—Simmons v. McKinlock, 26 S. 
E. 88, 98 Ga. 738. 


Ill.—McNair v. Montague, 103 N.E. 


Hoover, 117 So. 


450, 260 Ill. 465; Yates v. Yates, 99 
N.E. 360, 255 Ill. 66, Ann.Cas.1914A 
143; French v. Northern Trust Co., 


64 aa 105, 197 Ill. 30 [aff 98 Ill.App. 
410]. 


Md.—Safe Deposit & Trust Co. of 
Baltimore vy. Ellis, 110 A. 481, 136 Md. 


Miss. 525. 


Mo.—Williams v. 
703, 302 Mo. 451. 


Mont.—Stagg v. Stagg, 300 P. 539, 
90 Mont. 180. 


N.J.—Dillingham v. 
143, 61 N.J.Eq. 276. 


Hund, 258 S.W. 


Martin, 49 A 


N.Y.—In re Jones’ Estate, 197 N. 
YWES7 15005 (PUGS Mise-=, 519s onesie ave 
Dodge, 126 N.Y.S. 181, 69 Mise. 126 


[aff 129 N.Y.S. 1129, 145 App.Div. 906 
(aff 103 N.E. 719, 209 N.Y. 446) ]. 


Nees v. Young, 2 S.E. 78, 
OT INE O23 2: 
Se ans Estate, 8 Phila. 


R.I.—Hazard v. Bacon, 208 A. 
42 R.I. 415. 


S.C.—Singleton vy. cutthio, 89 S.B. 
385, 105 S.C. 44. 


Eng.—Hibbard v. Lamb, Ambl. 309, 
27 Reprint 209; Fordyce v. Bridges, g 
Coopst) Cott 324, 47 Reprint 1179, 2 
Phil. 497, 22 Eng. "Ch. 497, 41 Reprint 
1035 [varying 10° Beav. 90, 50 Reprint 
516]; Newman v. Warner, 1 Sim.N.S. 
457, 40 Eng.Ch. 457, 61 Reprint 177. 


{a] Statutes relating to appoint- 
ment of successive trustees have been 
held not to authorize successor to 
testamentary trustee appointed by 
court to exercise special discretionary 
powers, founded on personal con- 
fidence, conferred by testator. Wil- 
Peete v. Gardner, 97 A. 854, 90 Conn. 


[b] Where trust instrument con- 
templates appointment of successor 
by trustee, or by a person other than 
the court, but. no such appointment is 
made and a new trustee is appointed 
by the court, Such new trustee will 
not succeed to the discretionary pow- 
ers of the original trustee. Lowe v. 
Easton Protestant Episcopal Church 
Convention, 35 A. 87, 83 Md. 409. 


Termination of power involving 
personal confidence of trustee on his 
ven see supra § 134. 


499, 
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of being dealt with and exercised by, a suecessor 
of the original trustee,*? without any conveyance 
or assignment to the new trustee by the retiring 
Although it has been held that the trust 
will terminate where the power and authority of 
the trustee is personal,?* it has also been held that 
the court will not suffer the trust to fail for want 
of a trustee even where his powers are entirely 


trustee.° 


diseretionary and personal,*® and 


case, equitable rules will be substituted in the place 
of the arbitrary power of the trustee.*® 
tion of whether successor trustees succeed to dis- 
eretionary powers granted to trustees named in the 


32. Ala.—Tilley v. Letcher, 82 So. 
527,.203 Ala. 277; Reese v. Ivey, 50 
So. 223, 162 Ala. 448; Doe ex dem. 
Gosson v. Ladd, 77 Ala. 223. See also 
Bumpass v. Richardson, 1 Stew. 16 


(holding that new trustees cannot 
join, in their individual names, in a 
suit on a bond given to their coplain- 


tiffs and to their predecessors). 
Cal.—Fatjo v. Swasey, 44 P. 225, 
111 Cal. 628. 
Cann.—Hartford Security Co. v. 


Cone, 31 A. 7, 64 Conn. 579. 


Del.—Jacobs v. Wilmington Trust 
Co., 80 A. 346, 9 Del.Ch. 400 [aff 77 A. 
78, 9 Del.Ch. 77]. 

Ga.—Vernoy v. Robinson, 66 S.E. 
928, 183 Ga. 653. 

Ill.—Yates v. 


Yates, 99 N.E. 360, 


255 Ill. 66, Ann.Cas.1913D 143 [cit 
gyel: Woed v.. Gridley, 217 Ill.App. 
79. 


Iowa.—Shillinglaw v. Peterson, 167 
N.W. 709, 184 Iowa 276; Moore v. 
Isbhel, 40 Iowa 383. 


Ky.—Price v. Swager, 4 S.W. 34, 
9 Kyo. 89: 


M.o.—Goodwin 
738, 130 Me. 322; 
Me. 102. 


Md.—Stein vy. Safe Deposit & Trust 
Co. of Baltimore, 96 A. 349, 127 Md. 
206; Taylor v. Monmonier, 87 A. 5138, 
120 Md. 101; Maryland Casualty Co. 
vy. Safe Deposit & Trust Co. of Bal- 
timore, 80 °-A. 903, 115 Md. 339, Ann. 
Cas.1913A 1279; Mercer v. Safe-De- 
posit, ete.,-Co., 45 A. 865, 91 Md. 102. 


Mass.—Sells v. Delgado, 70 N.E. 
1036, 186 Mass. 25; Stanwood v. Stan- 
wood, 60 N.E. 584, 179 Mass. 223; 
Wemyss v. White, 34 N.E. 718, 159 
Mass. 484; Hammond v. Granger, 128 


Wie Routine. 155A. 
Chase v. Davis, 65 


Mass. 272; Parker v. Converse, 5 
Gray 336; Richardson v. Morey, 18 
Pick. 181. 


Miss.—Virginia Trust Co. v. Bu- 
ford, 86 So. 356, 516, 123 Miss. 572. 


N.J.—Budd y. Hiler, 27 N.J.Law 43; 
Hicks v. Hicks, 94 A. 409, 84 N.J.Eq. 
515; Pedrick v. Pedrick, 26 A. 267, 50 
N.J.Eq. 479 {aff 21 A. 946, 48 N.J.Eq. 
313]; Yard v. Larison, 39 N.J.Eq. 386. 


N.Y.—Lahey v. Kortright, 30 N.E. 
9895132 N.Y. 4504 - HullsviHull, 24 N. 
Y. 647; Burtis v. Trowbridge, 126 N. 
Y.S. 1101, 142 App.Div. 449; Sweet v. 
Schliemann, 88 N.Y.S. 916, 95 App. 
Div. 266; Myers v. McCullagh, 71 N. 
weSe 5205 63 App: Div; 321;°"“Macy “y: 
Williams, 8 N.Y.S. 658, 55 Hun 489 
[aff 27 N.E. 409, 125 N.Y. 767]; Stokes 
v. Amerman, 8 N.Y.S. 150, 55 Hun 178 
[aff 24 N.E. 819, 121 N.Y. 337]; In re 
Gargiulo’s Will, 2386 N.Y.S. 148, 134 
Misc. 182; In re Trowbridge’s Es- 
tate, 190 N.Y.S. 492, 117 Misc. 55; 
City of Mt. Vernon v. County Trust 
Co., 199 N.Y.S. 500. 


N.C.—Hayden v. Hayden, 100 S.E. 


TRUSTS 


been within. the 


that, in such a 


The ques- 


515, 178 N.C. 259; Kadis v. Weil, 80 
S.EB. 229, 164 N.C. 84. 


Ohio.—Clark v. Neil, 
N.S. 449. 


Pa.—In re Detre’s Estate, 117 A. 54, 
273 Pa. 341; Wilson v. Pennock, 27 
Pa. 238; Stearly’s Appeal, 3 Grant 
270; Putnam’s .EHstate, 5 Pa.Dist.& 
Co. 709; Detre’s Estate, 30 Pa.Dist. 
625. 


R.I.—Newport Trust Co. vy. Chap- 
pell. 101 A. 3238, 40 RI. 383; Godfrey 


19 Ohio N.P. 


Veo ELUtCCHINS 68, AS, SL aS wikele iLds 
Smith v. Hall, 377A. 698, 20 R.I. 170; 
In re Blakely, 33 A. 518, 19 R.I. 324; 
Burdick v. Goddard, 11 R.I. 516 


Tex.—Smith v. Allbright, 
App.) 261 S.W. 461 [cit Cyc]. 


Wis.—Osborne v. Gordon, 56 N.W. 
334, 86 Wis. 92. 

Eng.—In re Smith, [1904] 1 Ch. 
139: Byam v. Byam, 19 Beav. 58, 52 
Reprint 270; Jackson v. Warde, 9 
Bing. 399, 23 E.C.L. 633,°131 Reprint 
666; Bartley v. Bartley, 3 Drew. 384, 
61 Reprint 949. 


33. Fla.—Stearns v. Fraleigh, 23 
So. 18, 39 Fla. 603, 39 L.R.A. 705. 


Ill.— Yates v. Yates, 99 N.E. 360, 
255 ll... 66, Ann.Cas.1913D 143 feit 
Gye? Wood v. Gridley, 217 Ill.App. 
579. 


(Civ. 


Ky.—Coleman-Bush Inv. Co. v. 
ee 25 S.W. 888, 95 Ky. 403, 15 Ky. 
é is 


N.Y.—Stokes v. Amerman, 7 N.Y.S. 
733, 55 Hun 605. 


Eng.—Woodfall v. Arbuthnot, L.R. 
3 P.&D. 108. 


[a] Power of sale may be inserted 
in a trust deed from one set of trus- 
tees to another, where the first set 
of trustees are authorized in the con- 
veyance to them to convey to the sec- 
ond set upon such trusts as the orig- 
inal grantor may approve. Belmont 
v. O’Brien, 12 N.Y. 394. 


Necessity of conveyance to new 
trustee see supra § 497. 


34 See supra § 134. 
35. See supra § 339. 


36. Tilley v. Letcher, 82 So. 527, 
203 Ala. 277. See also Safe Deposit & 
Trust Co. of Baltimore v. Ellis, 110 A. 
481, 1386 Md. 334 (holding that even 
though a successor trustee does not 
become vested with the discretionary 
power of the original trustee as to 
the amount of income to be paid a life 
beneficiary, the power can sometimes 
be exercised with the approval of the 
eourt). 


[a] Power to use principal of 
trust estate—Powers granted to a 
trustee to use the principal of cer- 
tain trust estates for carrying out the 
purposes thereof, should it be neces- 
sary, to dispose of any property held 
thereunder as he might think best, 


[§ 536. 


trust instrument depends on the intention of the 
_-ereator of the trust?? as expressed in the trust in- 
strument as a whole, construed in the light of sur- 
rounding cireumstanees,** and, where it must have 


contemplation of the testator that 


the oceasion for the exercise of discretion might 
arise after the death of the trustee, it has been 
held that the discretionary power should pass to 
a substituted trustee.*? 
instrument gives the same power to the successor 
trustee as was given to the original trustee, the 
former has complete discretionary power to carry 
out the desires of the trust creator.4® Although not 


Of course, where the trust 


and to sell any property bequeathed 
or devised by the will as may.be nec- 
essary in making a fair division, are 
personal and discretionary powers 
which can“be exercised by his suc- 
cessor, only under the authority of 
the court duly sought and obtained. 
Tilley v. Letcher, 82 So. 527, 203 Ala. 
277. 


7. U.S.—Watling v. Watling, 27 
FF. (2d): 193" [aff 15 F.2d) *72£9.]. 
Conn.—Russell vy. Hartley, 


78 A. 
320, 83 Conn. 654. : 


Del.—Jacobs v. Wilmington Trust 
Co., 80 A. 346, 9 Del.Ch. 400 [aff 77 A. 
73,0 Se DeElChe wide 


Miss.—Virginia Trust Co. vy. Bu- 
ford, 86 So. 356, 516, 123 Miss. 572. 


N.Y.—Smith v. Floyd, 87 N.E. 1127, 
193 N.Y. 6838; Benedict v. Dunning, 
97 N.Y.S.-259, 110 App. Div.303. 


fa] Payment of principal.—(1) 
Under some trust instruments a dis- 
eretionary power to pay the princi- 
pal or a part thereof to the beneficia- 
ries has been held to pass to a suc- 
cessor trustee. Watling v. Watling, 
27 F.(2d) 193 [aff 15 F.(2d) 719); 
Williams v. Gardner, 97 A. 854, 90 
Conn. 461; Russell vy. Hartley, 78 As 
320, 83 Conn. 654; Jacobs v. Wilming- 
ton Trust Co., 80 A. 346, 9 Del.Ch. 
400 [aff 77 A. 78, 9 Del.Ch. 77]; Hicks 
v. Hicks, 94 A. 409, 84 N.J.Eq. 515; 
Pedrick v. Pedrick, 26 A. 267, 50 N.J- 
Eq. 479 [aff 21 A. 946, 48 N.J.Eq. 313]; 
Smith v. Floyd, 87 N.E. 1127; 193 N.Y. 


683; Donlin v. Hynes, 163 N.Y.S. 868, 
177 App.Div._ 184; In re Kronson’s 
Will, 249 N.Y.S. 781, 140 Misc. -102 


(power to pay part of principal if 
deemed advisable); In re White’s 
Will, 238 N.Y.S. 559, 135 Misc. 377 
(power to pay principal ‘as required” 
by the beneficiary); Newport Trust 
€o>, v. ‘Chappell, 101 A. 3323. %40" Rae 
383 (power to pay principal when sat- 
isfied beneficiary could be trusted 
therewith). (2) But under other. 
trust instruments, such power has 
been held clearly personal and, hence, 
not to pass to the successor trustee. 
Whitaker v. McDowell, 72 A. 988, 82 
Conn. 195, 16 Ann.Cas. 324; Friedley 
v. Security Trust & Safe Deposit Co., 
84 A. 883, 10 Del.Ch. 74; Jones v. 
Dodge, 126 N.Y.S. 181, 69 Misc. 126 
[aff 129 N.Y.S. 1129, 145 App.Div. 
906 (aff 103 N.E. 719, 209 N.Y. 446)]; 
Hazard v. Bacon, 108 A. 499, 42 RI. 
415 (power to expend part of princi- 
pal as trustee may deem fit). 


38. Maryland Casualty Co. v. Safe 
Deposit & Trust Co. of Baltimore, 80 
ee 115 ae pe sky ree 

Bem b aven as ite’s ill, 23 AY ase 
5597 185 Mise. 377. daehas 


39. Jacobs v. Wilmington Trust 
Co., 80 A. 346, 9 Del.Ch. 400 laff 77 
A. 78, 9 Del.Ch. 77]; In re Storts’ Es- 
tate, 253 N.Y.S. 834, 142 Mise. 54. 


40. Jackson v. Matthews, 105 A. 
————$ $$$ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 536-537] 


accountable or liable for the defaults or misconduct 
of his predecessor,4? a new trustee succeeds to all 
the duties and obligations of his predecessor,*? and 
must obtain all the property that belongs to the 
trust estate*® and do everything necessary to pro- 
So too, the successor trustee has been 
held bound by the acts of his predecessor within 


tect it.*4 


the scope of his authority.** 


Power of original trustees to terminate the trust 
in their discretion does not remain in them after 
the appointment of a successor.*® 
a trustee has ceased to be such, he cannot confer 
any of the powers originally possessed by him on 
appointed by the court.** 


a Successor 


146, 133 Md. 282; Stein v. Safe De- 
posit & Trust Co. of Baltimore, 96 A. 
349, 127 Md. 206. 


41. In re Lane’s Will, 97 A. 587, 11 
Del.Ch. 122; In re Trusteeship of 
Prager, 186 P. 1015, 106 Kan. 14; U.S. 
Trust Co. v. Stanton, 34 N.E. 1098, 139 
INGY.' 531. 


[a] Effect of breach of trust on 
fees received.——Where two trustees 
were at no time cotrustees, but are 
both guilty of a breach of trust, they 
are individually liable for the com- 
missions or fees respectively re- 
one Ralston y. Easter, 43 App.D. 
Oi b13; ; 


42. Conn.—Williams v. 
97 A. 854, 90 Conn. 461. 


Md.—Robinson y. Bonaparte, 61 A. 
212, 102 Md. 63.. 


N.H.—Glynn vy. 
75 N.H. 482. 


N.Y.—Dwight v. Gibb, 129 N.Y.S. 
961, 965, 966, 145 App.Div. 223, 915. 


Bee One v. Lloyd, 39 Ch.D. 


[a] Intention of creator.—A suc- 
cessor trustee must carry out the in- 
tention of the creator of the trust as 
ascertained by the trust instrument. 
Dwight y. Gibb, 129 N.Y.S. 961, 965, 
966, 145 App.Div. 223, 915. 


[b] General duties of new trustees 
are to inquire what the trust prop- 
erty consists of, and what the trusts 
are, and to look into the trust docu- 
ments to see what encumbrances their 
predecessors had notice of, and they 
are not fixed with notice of in- 
cumbrances not appearing among the 
trust documents and not disclosed by 
the retiring trustee although known 
to him. Hallows v. Lloyd, 39 Ch.D. 
686. 


[c] Successor trustee for life bene- 
ficiary.— An order appointing a suc- 
céssor of the trustee for the interest 
of one of testator’s daughters making 
no reference to the interest of the 
daughter’s children as remaindermen, 
did not confer authority on such sub- 
stituted trustee to act as trustee of 
the children. Wadley v. Le Cato, 77 
Sy. 47, 139 Ga. 175 


[d] Liability of new trustee lim- 
ited to value of trust estate.—Where 
a trustee exercises a power of ap- 
pointing a successor by devising the 
trust estate to another upon the 
trusts set out in the original deed of 
trust, “he paying or causing to be 
paid ‘unto my heirs, executors or ad- 
ministrators the sum, if any, due and 
owing my estate from the above de- 
seribed estate,” the new trustee is not 
bound to pay the testator’s estate 
more than the value of the trust es- 
tate which came into his hands. In re 
Abbott, 55 Me. 580. 


43. In re Lane’s Will, 97 A. 587, 11 


Gardner, 


Maxfield, 76 A. 196, 
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Appointment under power in trust instrument. It 
has been held that no power passes to a new trus- 
tee appointed under a power contained in the trust 
instrument where the appointment was wholly un- 


[§ 537] 6. Representatives of Deceased Trus- 
While in some jurisdictions, it is the rule, 


sometimes confirmed by statute, that the legal rep- 


So too, after 


Del.Ch. 122. 


[a] Books, records, property, funds, 
or securities in hands of predecessor 
trustee, or deposited with state treas- 
urer in trust for particular trust, 
may be turned over to successor trus- 
tee when appointed. Knott v. Mor- 
ris, 134 So. 615, 101 Fla. 1299; Jung- 
bluth v. American Bank & Trust Co., 
134 So. 618, 101 Fla. 289. 


{b] Sale of land by predecessor 
trustee.—That a predecessor trustee, 
selling land on a petition for sale and 
distribution and not on a petition for 
the payment of debts, used part of the 
proceeds of the sales to pay debts 
has been held not an error of which 
the successor trustee could complain. 
Daly v. Crawford, 
396. 

Collection of claims and assets due 
estate see infra § 552. 


44 Glynn v. Maxfield, 76 A. 196, 
75 N.H. 482 (holding successor trus- 
tee must reclaim the property from 
a tax sale and recover damages for 
any injuries to it). 


45. See case infra this note. 


[a] Waiver of breach of covenant. 
—A trustee’s waiver of a breach of a 
covenant by a lessee of the trust prop- 
erty has been held binding on his 
successor in office. Katz v. Miller, 
133 N.W. 1091, 148 Wis. 63, Ann.Cas. 
1913A 1199. 


46. Watling v. Watling, 15 F.(2d) 
719 [aff 27 F.(2d) 193]. 


47. Ienaday v. Edwards, 10 S.Ct. 
52384 Suto se MaluGa Shoe 


48. Chestnutt v. Gann, 13 S.W. 274, 
TG Dex. 0. 


Occasion of appointment umder 
power in trust instrument see supra 
§§ 363-366. 

49. Cross references: 


Devolution of title on death of sole or 
sor yiying trustee see supra §§ 495— 
504. 


Execution of trust by court see infra 
§ 550. 


Liability of estate for trust funds see 
Executors and Administrators § 894. 


Powers, duties, and liabilities of ex- 
ecutors as trustees see supra § 528. 


Representatives of deceased trustees 
as necessary parties to suit to en- 
force trust see infra § 961. 


Right of legal representatives to sell 
property see infra § 622. 


50. U.S.—Conaway v. Cincinnati 
Third Naty eank 67 BY 026) 92> G'C.A. 
488 [rev 156 F. 144, and cert den 29 
S.Ct. 695, 214 U.S. 512,53 L.Ed. 1062]. 


Fla.—Margarum v. J. S. Christie 
Orange Co., 19 So.,. 637, 37 Fla. 165; 
Anderson v. Northrop, 12 So. 318, 30 


(Mass.) 181 N.E. 


resentatives of a sole or surviving trustee are en- 
titled to the trust estate for the purpose of admin- 
istering it,®° in other jurisdictions it has been held 
that the execution of the trust does not devolve on 
the legal representatives of the deceased trustee,*' 
and that the legal representative occupies the po- 


Fla. 612; Bloxham v. Crane, 19 Fla. 
163. 

Ill.—Lawrence y. Lawrence, 54 N.E. 
918, 181 Tll. 248. 

Me.—Cazallis v. Ingraham, 110 A. 
359, 119 Me. 240. 

Md.—Hawkins v. Chsemnan! 36 Md. 


83. 


yg Mass—Sattord v. Rantoul, 12 Pick. 


Miss.—Shannon v. Davis, 2 So. 240, 
64 Miss. 717. 


N.J.—In re Thurston, 145 A. 110, 
104°. N.J.Eq. 395; Gulick v. Bruere, 
9 A. 719, 42 N.J.Eq. 639; Schenck v. 
Schenck, 16 N.J.Eq. 174. 


N.Y.—Boone v. Citizens’ Sav. Bank, 
84 N.Y. 83, 38 Am.R. 498, 9-Abb.N.Cas. 
146 [rev 21 Hun 235]; Keller v. West, 
etc., Mfg. Co., 39 Hun 348; De Pey- 
ster v. Ferrers, 11 Paige 13; Moses 
v. Murgatroyd, 1 Johns.Ch. 119, 7 Am. 
ee abe on other grounds 1 Johns. 


N.C.—Kirkman v. Wadsworth, 49 S. 
BH. 962, 137 N.C. 453. 


Pkt ce aee Appeal, 3 Watts & S. 


pee Cana, Wepias v. Specht, 7 Coldw. 


eS ae Vv. 26 


Vt. 56 


OA re v. Bond, 91 S.E. 627, 
120 Va. 678. 


[a] Executor of trustee who died 
last.—It has been held that the execu- 
tor of the one of two trustees who 
died last will be liable to respond for 
the amount of the trust fund on the 
basis of the presumption that his tes- 
tator, as was his duty, took possession 
of the whole fund on the death of the 
other trustee. Davis-v. Kerr, 38 N.Y. 
S. 387, 3 App.Div. 322. 


{b] Disposal of property.—Where 
a deceased trustee was also a bene- 
ficiary, it has been held that his legal 
representatives could not rightfully 
dispose of the property as against 
their codwners. Cresap v. Brown, 96 
S.E. 66, 82 W.Va.’ 467. 


{e] Liability of coexecutors for 
mismanagement.—Where one of four 
executors of a deceased trustee took 
charge of the trust property, without 
any objection from the other execu- 
tors or the cestui que trust, collected 
and squandered the proceeds, and died 
insolvent, the cestui que trust cannot 
recover the amount from the other ex- 
ecutors. Banks y. Wilkes, 3 Sandf.Ch. 
CNTY.) 99. 


Right of executor of deceased trus- 
tee to petition court for instructions 
see infra § 540 note 99 [a]. 


51. Williams v. Fishlein, 129 N.Y. 
S. 129, 144 App.Div. 244. 


Hemmenway, 
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sition of a bailee or constructive trustee, charged 
only with the duty of preserving the property in- 
tact for the purpose of turning it over to the per- 
sons entitled thereto®? and of settling the accounts 
of the deceased trustee.°* Althouga, where a new 
trustee is appointed,®* the legal representative of 
the deceased trustee must turn over the trust prop- 
erty to him,®® it has been held that the property 
need not be turned over to the trustee until the ac- 
count of the legal representative has been allowed 
by the probate court.°* A new trustee may affirm 
a transaction amounting to a breach of trust by a 
deceased trustee or may hold his estate liable,*’ 
and any deficiency in the trust fund as the result 
of a breach of trust by the deceased trustee has been 
held to become a general claim against his estate,°® 
and to the extent of the assets in his hands, the 
personal representative of a deceased trustee is 
liable for breaches of trust committed by such trus- 
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sequent to his death unless they had their founda- 
tion in, and resulted from, his neglect of cooperation 
with cotrustees.°° In order to maintain an action 
against the legal representative of a deceased trus- 
tee, it has been held that neither the specific pro- 
ceeds of the trust nor possession of the money need 
be proved,°! and the absence of evidence that the 
deceased trustee reinvested or expended the pro- 
ceeds of the trust property for the beneficiary has 
been held to justify the inference that the money 
was in his estate when he died, or had been used or 
expended by him.°? 


[§ 538] 7. Judicial Control and Supervision®*— 
a. Jurisdiction of Courts. In addition to their gen- 
eral and inherent jurisdiction over trusts and ac- 
tions to establish and enforce the same,®* courts of 
equity have the right to execute a supervisory con- 
trol over trustees,®®> and their jurisdiction is gen- 
erally deemed to be exclusive and not to be vested 


tee;5® but not for breaches of trust occurring sub- 


52. 
156 Cal. 43; 


Sanford v. Bergin, 103 P. 333, 
Norton v. Bassett, 97 P. 
894,154 Cal. 411,.129 Am.S.R.. 162: 
Lucas v. Donaldson, 19 N.E. 758, 117 
Ind. 139; Silvers v. Canary, 16 N.E. 
166, 114 Ind. 129; Birks v. McNeil, 159 
N.W. 210, 177 Iowa 567; Hartnett v. 
Langan, 222 S.W. 403, 282 Mo. 471; 
State v. Mississippi Valley Trust Co., 
108 S.W. 97, 209 Mo. 472; Ewing v. 
Shannahan, 20 S.W. 1065, 113 Mo. 188: 
_ Paul v. Fulton, 32 Mo. 110, 82 Am.D. 
125. See also Tyler v. Mayre, varie NE 
160, 30 P. 196, 95 Cal. 160 (holding that 
a trust for the benefit of creditors 
devolves on the legal representative 
of a deceased trustee). 


53. See infra § 785. 
54. See supra §§ 353-407. 


55. In re Gerken’s Will, 254 N.Y.S. 
494, 142 Misc. 271. 


fa] Cash or securities.—-On the 
audit of a deceased testamentary trus- 
tee’s account, as stated by his admin- 
istrator, it has been held that the 
auditing judge, on finding that dece- 
dent had mismanaged the estate and 
impaired its value, properly ordered 
the administrator to pay the balance 
of the trust fund to the substituted 
trustee in cash, instead of in securi- 
ties, the value of which was not 
shown. In re Spatz’s Estate, 91 A. 
492, 245 Pa. 334. 


56. Storer v. Coggan, 157 N.E. 632, 
260 Mass. 515. 


57. In re Gerken’s Will, 254 N.Y.S. 
494, 142 Mise. 271; In re Harbeck’s 
fstate, 254 N.Y.S. 312, 142 Misc. 57. 


58. In re Gerken’s Will, 254 N.Y. 
S. 494, 142 Mise. 271; In re Harbeck’s 
Estate, 254 N.Y.S. 312, 142 Misc. 57. 


59. Hazard v. Durant, 19 F. 471; 
Lander v. Weston, 3 Drew. 3889, 6] 
Reprint 951; Richardson vy. Jenkins, 
1 Ek.Rep. 123; Elwes v. Barnard, 11 
Jur.N.S. 1035; Story v. Gape, 2 Jur. 
N.S. 706; Westmoreland y. Holland, 
28 TE DRepyn-:s. WTP Atty.-Gen.  v. 
Higham, 2 Y.&Coll. 634, 21 Eng.Ch. 
634, 638 Reprint 284. 


[a] Supposed profits from invest- 
ment of funds.—Where a trustee dis- 
sipated a trust fund, it has been held 
that his widow and son who made 
good the amount of the fund could 
not be required to account for sup- 
posed profits resulting from the trus- 
tee’s investment of the fund, it ap- 
pearing that property which he deliy- 
ered to his son many years before his 
death was practically, exhausted in 


making good the trust fund, and that 
the trustee was without estate at time 
of his death. Hartnett v. Langan, 222 
S.W. 403, 282 Mo. 471. 


[b] Court may order real estate of 
trustee sold to satisfy such liability. 
Bell v. Turner, 2 Ch.D. 409. 


[ec] Liability of executors.—W here 
the executors of a deceased trustee 
have admitted the receipt of assets 
which would have been sufficient to 
ssatisfy a particular breach of trust 
committed, ly their testator, besides 
his other debts, they will be held 
chargeable with the loss occasioned 
by such breach of trust, although 
they have paid all his debts of which 
they had any knowledge out of the 
assets, and have distributed the whole 
surplus among his residuary legatees 
many years before, and at a time 
when they had no notice of the breach 
of trust, or of any claim in respect 
of it. Knatchbull v. Fearnhead, 3 
Myl.&C. 122, 14 Eng.Ch. 122, 40 Re- 
print 871. 


60. In re Palk, 41 Wkly.Rep. 28; 
Gibbins v. Taylor, 4 Wkly.Rep. 432. 


61. Simmons vy. Barns, 161 N.BE. 
821, 263 Mass. 472. 


62. Simmons v. Barns, supra. 
63. Cross references: 
Jurisdiction in equity generally see 


Equity §§ 7-149. 4 


Jurisdiction in actions by or against 
trustees generally see infra § 754. 


Supervision and guidance of executors 
and administrators see Executors 
and Administrators § 393. 


64. See infra §§ 939-944. 


65. U.S.—Baring v. Willing, 
Cas.No. 985, 4 Wash. 248. 


Ark.—Stifft v. W. B. Worthen Co., 
6 S.W.(2d) 527, 177 Ark. 204. 


Conn.—Russell v. Russell, 145 A. 
, 109 Conn. 187, 638 A.L.R. 783. 


B cetente v. Hutchins, 46 App.D. 
C. 170; Dante v. Miniggio, 46 App.D. 
Cy LG2: 


Ill.—FPatterson v. Vermilion Acade- 
my, 144 N.E. 9, 312 Ill. 386; Mettler 
v. Warner, 156 Tl. App. 31 Laff 94 N.B. 
522, 249 Til. 341]. 


Iowa.—In re Clark, 154 N.W. 759, 
156 N.W. 3538, 174 Iowa 449. 


Kan.—Keeler v. Lauer, 85 
73 Kan. 388. 


2 #F. 
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P. 541, 


y.—Headley v. Headley, 11 S.W. 
(aay 123, 226 Ky. 483. 


Me. a v. Tuttle, 141 A. 188, 127 
Me. 104. 


Md.—Preston v. Safe Deposit & 
Trust Co., 81 A. 523, 116 Md. 211, Ann. 
Sree 975; Deakins’ Case, 2 Bland 


Mass.—Sanderson v. White, 18 Pick. 
328, 29 Am.D. 591. 


Mich.—City of Detroit v. Detroit 
et ee Ry. 197 Abh oh 697, 226 Mich. 


Minn.—Butler v. Fiutior! 230 N.W. 
575, 180 Minn. 134; Congdon vy. Cong- 
don, 200 N.W. 76, 160 Minn. 343. 


Neb.—Burnham v. Bennison, 236 N. 
W. 745, 121 Neb. 291. 


N. ee v. Dow, 154 A. 229, 
85 N.H. 


N. People v. Kelly, 76 N.Y. 475, 
8 Abb.N.Cas. 383. 


N.C.—Commercial Nat. Bank of 
Charlotte v. Alexander, 125 S.E. 385, 
188 N.C. 667. 


Ohio.—Willis v. harper he 94 N.E. 
486, 83 Ohio St. 254 


[a] This ee can be taken 
away only by showing a complete ex- 
ecution of the trust. Jordan v. Jor- 
dan, 4 N.C. 292. 


{b] Zu Rhode Island (1) the supe- 
rior court can compel the perform- 
ance of the duties of trustees (Tet- 
low v. Capron, 141 A. 326, 49 R.I. 162) 
and (2) can direct trustees as to the 
management of trust estates without 
certification of cause to the supreme 
court (Gardner v. Sisson, 144 A. 669, 
49 R.I. 504). 


Le] Authorizing purchase.—An eq- 
uity court has jurisdiction to author- 
ize a trustee to purchase a part of the 
ground under a business block belong- 
ing to the estate, held under a long- 
term lease recently expired, and sur- 
rounded on three sides by land be- 
longing in fee to the estate, not to 
be segregated without cutting out of 
the building a considerable section of 
it, at great expense and with great 
impairment of the building and entire 
block, where the lease cannot be re- 
newed on terms more advantageous 
‘than to purchase the land. Dante v. 
Hutchins, 48 App.D.C. 66. 


Power of court to order or prohibit 
sale by trustee see infra §§ 609-621. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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in probate or orphans’ courts,®* or county courts,*7 
unless jurisdiction has been conferred on such courts 
A trustee appointed by a court of 
equity is particularly within its control and sub- 
ject to its decrees,®® to the exclusion of all other 
courts,7° including courts possessing concurrent eq- 
uitable jurisdiction ;7! but a court of equity has no 
jurisdiction over a trustee who resides in another 
state where the trust was created.7? 


[§ 539] b. When Jurisdiction Will Be 


by statute.®§ 


cised‘*—(1) In General. 


Supervisory control of courts over 
trustee of charity see Charities § 73. 


66.- In re Phelps’ Estate, 178 P. 849, 
179 Cal. 816: In re Phelps’ Estate, 178 
P. 846, 179 Cal. 703; McUlane v. Crop- 
per, 5 App.D.C. 276; Dingman v. Beall, 
72 N.E. 729, 213 Ill. 238; In re Rob- 
inson’s Estate, 214 Ill.App. 262; Mann- 
hardt vy. Illinois Staats Zeitung Co., 
90 Ill.App. 315; Coudon v. Updegraff, 
83 A. 145, 117 Md. 71; Gable v. Ches- 
ton, 51 Md. 352; Taylor v. Bruscup, 
27 Md. 219; Conner v. Ogle, 4 Md.Ch. 


[a] Order to executors.—A pro- 
bate court has no authority to order 
the executors, as such, to pay during 
the administration of an estate cer- 
tain annuities, which are under the 
will payable only out of the trust 
property by the executors in their ca- 
pacity as trustees of such property. 
In re Phelps’ Estate, 178 P. 849, 179 
Cal. 816; In re Phelps’ Estate, 178 P. 
846, 179 Cal. 703. 


[b] In New York the surrogate’s 
court has been held to have no juris- 
diction of trusts inter vivos. Syra- 
euse Trust Co. v. Fuller, 252-N.Y.S. 
90. 140 Mise. 918: In re Crosby’s Hs- 
tate, 242 N.Y.S. 207, 186 Misc. 688. 


67. Dingman v. Beall, 72 N.E. 729, 
213 Ill. 238; Penn v. Brewer, 12 Gill 
& J. (Md.) 113. 


68. See statutory provisions. 


[a] Statute held constitutional.— 
A statute authorizing the probate 
court to confirm the act or proceeding 
of a trustee, the authority or validity 
‘of which is drawn in question, when- 
ever the act or proceeding is Such as 
might have been “passed or author- 
ized in the first instance upon due pro- 
ceedings,” has been held constitution- 
al. Richards v. Keyes, 80 N.E. 812, 
195 Mass. 184. 


[b] In Pennsylvania (1) under 
statutory provisions, it has been held 
that, where a testamentary trust is 
given to executors virtute officii, ju- 
risdiction is exclusively in the or- 
phans’ court (Wapples’ Appeal, 74 Pa. 
100; Dundas’ Estate, 73 Pa. 474 Lrev 
8 Phila. OW Sheeci0 Wkly.N.C. 481]; 
Brown’s Appeal, 12 Pa. 333; Biles’ Es- 
tate, 2 Brewst. 609), (2) and, where 
the trustees are appointed nomina- 
tum, that the orphans’ court has con- 
current. jurisdiction with the court of 
common pleas (Wapples’ Appeal, su- 


pra; Brown’s Appeal, supra [overr 
Wheatly v. Badger, 7 Pa. 459]; Biles’ 
Estate, supra). 

69. Latimer v. Hanson, 1 Bland 
(Md.). 51. 

[a] Notice to trustee appointed by 


court.—A trustee who has been ap- 
pointed by the court, and who is also 
clerk ana master of the court, is 
bound ~o take notice of an order af- 
fecting his trusteeship and giving di- 
rections to him; formal notice need 
not be served on him. Vaughn vy. 
Tealey, (Tenn.Ch.A,) 58 S.W. 487. 


A eourt of equity will 
interpose in the administration of a trust where it 
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trustee or 


to be administered under the control of the court, 
or when it is necessary in order to obtain a proper 
| administration of the trust,* 
beneficiaries from incompetent or dishonest trus- 
and whenever, by the appointment of a 
other 
taken jurisdiction of the administration and exe- 
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is shown that the trust creator intended the trust 


+74 


5 and to protect the 


appropriate decree, a court has 


cution of a trust, it has been held that it may re- 
quire that all acts done thereafter by the trustee 


Exer- 


70. Penn v. Brewer, 12 Gill & J. 
(Md.) 118. 

71. Snyder v. Snyder, 1 Md.Ch. 295, 

72, Lines va Lines, 21 A. 809, ° 142 


Pa. 149, 24 Am.S.R. 487. 


73. Grounds on which court will 
Hemme saleby trustee see infra §§ 609- 


74 See case infra this note. 


{a] Intention that trust be ad- 
ministered through court not shown. 
—That a will creating a trust estate 
gave the trustee power, with the ap- 
proval of a court, to sell the trust 
property, has been held not to show 
that the testator intended that the 
trust should be administered through 
the orders of the court. State ex rel. 
McManus v. Muench, 117 S.W. 25, 217 
Mo. 124, 129 Am.S.R. 536. 


Ala.—Coker v. Coker, 94 So. 


75. 
566, 208 Ala. 354. 


Ga.—Clark v. Clark, 144 S.E. 787, 
L6G Ga. Ls 


Neb.—Burnham v. Bennison, 236 N 
W. 745, 121 Neb. 291. 


N.H.—Rockwell v. Dow, 154 A. 229, 
85 N.H. 58. 


N.Y.—Rogers y. Rogers, 
636, 111 N.Y? 228. 


» Rockwell v. Dow, 154 A. 229, 
85 N.H. 58; In re Swetland’s Estate, 
148 A. 744, 105 N.J.Eq. 603 [aff 153 A. 
907, 107 N.J.Eq. 504]. 


fa] Withholding funds from trus- 
tee.— Where it appears that a trustee 
has dissipated funds already received, 
the court may, pending an accounting 
by him, restrain executors from deliv- 
ering any property to him under the 
provisions of the will. In re Swet- 
land’s Estate, 148 A. 744, 105 N.J.Eq. 
603 [aff 153 A. 907, 107 N.J.Eq. 5041. 


77. U.S.—Art Students’ League of 
New York v. Hinkley, 31 F.(2d) 469 
[aff 37 F.(2d) 225 (cert den 50 S.Ct. 
247, 281 U.S. 733, 74 L.Ed. 11149) ]. 


Ala. eat cee Coker, 94 So. 566, 208 
Ala. 35 


pe Le Vv. Bull, 4 Kiya 787. 


Md.—McCrory v. Beeler, 142 A. 5&7, 
155 Md. 456; Kramme v. Mewshaw, 128 
A. 468, 147 Md. 535; Baer vy. Kahn, 
101 ‘A. 596, 1381 Md. 173" Whitelock v. 
Dorsey, 88 A. 241, 121 Md. 497; Gott- 
schalk v. Mercantile Trust, etc., Cor, 
62 A. 810, 102 Md. 521; Abell v. ‘Abell, 
23 A. 71, 75 Mad, 44. 


ae ee v. Shotwell, 3 N.J.L.J. 
52. 


Wash.—Fisher We Schwabacher 
PE Wine Co., 186 P. 649, 109 Wash. 
BT: 


W.Va.—Hartman y. Evans, 18 S.E. 
810, 38 W.Va. 669. 


fing.—Minors vy. Battison, 1 App. 
Cas. 428. 


See also Provident Life & Trust Co. 


(18 N.E. 


be under its direction or with its sanction,’’ al- 
though there is authority to the contrary.**® 
ever, in the absence of exceptional circumstances, 


How- 


g 79 


ei oe v. Miln, 209 Jll.App. 
in 


{al Rule has been held not ap- 
plicable where the trust instrument 
gave an absolute discretion to the 
trustee and provided that such discre- 
tion should not be controlled. Cromey 
v. Bull, 4 Ky.L. 787. Control of dis- 
cretion of trustee by court see infra 
text and notes 83-96. 


[b] Court does not exercise its 
discretion, in such a case, except to 
approve or disapprove the proposals 
or acts of the trustee, who still man- 
ages the estate under the direction of 
the court, with an opportunity for the 
cestui que trust to be heard. McCrory 
v. Beeler, 142 A. 587, 155 Md. 456. 


{c]. Ratification of trustee’s acts. 
—The court may ratify the trustee’s 
acts without application for approval, 
if persuaded that consent would have 
been given. McCrory v. Beeler, 142 
A. 587, 155 Md. 456. 


[d] Where court has given order 
(1) to the trustees to pay to the ben- 
eficiary a certain sum, the trustees 
are without authority to refuse to pay 
unless the sum is received and accept- 
ed by the beneficiary with ‘‘distinct 
and unequivocal understanding” that 
it shall be used ‘entirely and exclu- 
sively” for the purposes and objects 
set out in the deed of trust (Latrobe 
v. American Colonization Soc., 106 A. 
858, 134 Md. 406), (2) as it is within 
the power of the court, having super- 
vision of the trust, either of its own 
volition or at the request of the trus- 
tees, if they have reason to believe 
that the money paid over by them to 
the beneficiary is not expended in ac- 
cordance with the provisions of the 
trust, to make such orders as it may 
deem necessary to assure the proper 
expenditure of the money pursuant to 
the provision of the trust (Latrebe v. 
American Colonization Soc., supra). 


fe] Protecting all heneficiaries.— 

When a court of equity obtains juris- 
diction for one purpose, it will proceed 
to give full relief to all parties with 
reference to the subject-matter of the 
suit, where it has the jurisdiction for 
that purpose. Clark v. Clark, 14+ S.E. 
787, 167 Ga. 1: Congdon v. Congdon, 
200 N.W. 76, 160 Minn. 343. 


78. State ex rel. McManus wv: 
Muench, 117 S.W. 25, 217 Mo. 124, 129 
Am.S.R. 586 (holding that, where the 
only issue in a suit by the beneficiar 
under a trust estate created by a wil 
was the appointment of a new trustee 
in place of the original trustee, who 
had died, and the vesting him with 
title to the trust property, the power 
of the court over the subject matter 
of the suit was exhausted after ap-= 
pointing a new trustee, providing for 
his bond, and investing him with ti- 
tle, and the court could not retain 
jurisdiction to administer the details 
of the trust). 


79. Denegre v. Walker, 114 Ill.App. 
234 [aff 738 N.E. 409, 214 Ill. 118, 105 
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the court will neither enlarge®® nor restrict the 
powers given the trustee by the instrument creating 
the trust,*! nor will it compel the trustee to assume 
personal burdens not contemplated by the trust in- 
Although the diseretion of a trustee 


strument.*®? 
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him.°* 


is subject to the control of the court,** ordinarily 


Am.S.R. 98]; 
& Trust Co. v. Lincoln Mortgage & 
Title Guaranty Co., 148 A. 713,105 
ea: 557; In re New, [1901] 2 Ch. 


[a] Necessity.—The enlargement 
of the powers of a trustee will not 
be made except from necessity, and 
then no further than the circumstanc- 
es of the particular case require. 
Denegre v. Walker, 114 Ill.App. 234 
[aff 73 N.E. 409, 214 Ill. 113, 105 Am. 
6.R. 98]. 


80. Deakins’ Case, 2 Bland (Md.) 
398; Drake v. Crane, 29 S.W. 990, 127 
Mo. 85, 27 L.R.A. 653. 


Alteration of trust scheme see infra 
549, 


Enlargement of powers by legisla- 
ture see supra § 518. 


81. Browning v. Stiles, (N.J.Ch.) 
65 A. 457. 
82. Hathaway v. New Baltimore, 


12 N.W. 186, 48 Mich. 251. 


83. Colo.—Mulcahy v. Johnson, 252 
P. 816, 80 Colo. 499. 


Conn.—Russell v. Hartley, 
320, 838 Conn. 654. 


‘' Ind.—Thompson v. Denny, 135 N.E. 
2760, 78 Ind App. | 257. 


Iowa.—In re Cool’s Trusteeship, 230 
N.W. 353, 210 Iowa 30; Keating v. 
Keating, 165 N.W. 74, 182 Iowa 1056. 


N.H.—Paton v. Eaton, 112 A. 383, 
80 N.H. 34. 


N.J.—Holcomb v. Holcomb’s Execu- 
tors, 11 N.J.Eq. 281. 


N.Y.—In re Niles’ Will, 202 N.Y.S. 
475, 122 Mise, 17 [aff 206 N.Y.S. 940, 
211 App.Div. 826]. 


Pa.—In re Barrett’s Estate, 53 Pa. 
Super. 103. ' 


S.C.—Lynch v. Lynch, 159 S.E. 26, 
161 S.C. 170, 80 A.L.R. 997. 


“No trust has been or can be cre- 
ated in property where the discretion 
of the trustee is so broad or illimita- 
ble that equity will not entertain a 
complaint by the beneficiary that the 
trust has been or is being abused, or 
that the property is being wrongfully 
diverted to the destruction or defeat 
of the purpose for which the founder 
established it.” Keating v. Keating, 
165 N.W. 74, 77, 182 Iowa 1056 [quot 
In re Cool’s Trusteeship, 230 N.W. 353, 
355, 210 Iowa 30]. 


{a] It is right and duty of the 
court to supervise the exercise of 
such discretion so that the adminis- 
tration of the trust shall be in har- 
mony with the will of its creator. In 
re Barrett’s fstate, 53 Pa.Super. 103. 


84. Ala.—Hoglan v. Moore, 122 So. 
824, 219 Ala, 497; Coker v. Coker, 94 
So. 566, 208 Ala. 354. 


Cal.—Hallinan y. Hearst, 66 P. 17, 
62 P. 1063, 133 Cal. 645, 55 L.R.A. 216; 
Gillette v. Gillette, 10 P.(2d) 760, 122 
‘Cal.App. 640 [quot Cyc]; In re Whit- 
oe Estate, 248 P. 754, 78 Cal.App. 
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Colo.—Mulcahy v. Johnson, 252 P, 
816, 80 Colo. 499. 


Conn.—Brackett v. Middlesex Bank- 


New Jersey Nat. Bank|ing Co., 95 A. 12, 89 Conn. 645. 


Ill.—Martin v. McCune, 149 N.E. 
489, 318 Ill. 585; Carlstrom v. Frackel- 
ton, 263 Ill.App. 250; Mannhardt v. 
Illinois Staats Zeitung Co., 90 Dll.App. 
315: 


Ind.—Thompson y. Denny, 135 N.E. 
260, 78 Ind.App. 257. 


Iowa.—In re Cool’s Trusteeship, 230 
N.W. 353, 210 Iowa 30; Arnette v. 
Watson, 213 N.W. 270, 203 Iowa 552. 


Kan.—Elward v. Elward, 232 P. 240, 
117 Kan. 458 [quot Cyc]. 


Ky.—O’Bannon y. Musselman, 2 
ae 523; Cromey vy. Bull, 4 Ky.L. 
( . 


Me.—Kimball v. Blanchard, 64 A. 
645, 101 Me. 383; Drew v. Wakefield, 
54 Me. 291; Littlefield v. Cole, 33 Me. 
552; Morton vy. Southgate, 28 Me. 41. 


Md.—yYork v. Maryland Trust Co., 
149 Md. 608, 131 A. 829; Baer v. Kahn, 
LOT AY To 96s 1st Mido lin Lauote Oyveils 
Stein v. Safe Deposit & Trust Co. of 
Baltimore, 96 A. 349, 127 Md. 206; 
Whitelock v. Dorsey, 88 A. 241, 121 
Md. 497; Gottschalk v. Mercantile 
Trust, ete,..Co.,. 62 /AvwS10, 102 . Ma: 
Levi v. Bergman, 50 A. 515, 94 
Hae 204; McCoy vy. Horwitz, 62 Md. 


Mass.—National Exch. Bank y. Sut- 
ton, 16 N.E. 759, 147 Mass. 131; Atty.- 
Gen. v. Butler, 123 Mass. 304; Proc- 
tor v. Heyer, 122 Mass. 525. 


Mich.—Caspari v. Cutcheon, 67 N.W. 
1093, 110 Mich. 86; Hathaway v. New 
Baltimore, 12 N.W. 186, 48 Mich. 251. 


Mo.—Williams v. Hund, 258 S.W. 
703, 302 Mo. 451; Ames v. Scudder, 11 
Mo.App. 168 [aff 83 Mo. 189]. ; 


N.H.—EHaton v. Eaton, 112 A. 383, 80 
N.H. 34. 


N.J.—Fidelity Union Trust Co. v. 
Dignan, 146 A. 466, 105 N.J.Eq. 750; 
Swetland v. Swetland, 134 A. 822, 100 
N.J.Eq. 196 [aff in part 140 A. 279, 102 
N.J.Eq: 294]. 


N.Y.—In re Hilton, 160 N.Y.S. 55, 
174 App.Div. 193; Merritt v. Corties, 
ofa Ni Yase 561, Cl meu 6 lo ae neee 
White’s Will, 212 N.Y.S. 267, 125 Misc. 
901 [aff 216 N.Y.S. 986 mem, 217 App. 
Div. 787 mem]; In re Johnson’s Will, 
207 N.Y.S. 66, 123 Misc. 834; In re Al- 
len’s Will, 181 N.Y.S. 398, 111 Misc. 
93 [aff 194 N.Y.S. 913]; In re Connol- 
ly, 180 N.Y.S. 194, 71 Mise. 388, 8 Mills 


93; In re Akin’s Hstate,.145 N.Y.S. 
1105 {aff 148 N.Y.S. 11038, 168 App. 
Div. 948]. 


N.C.—Carter vy. Young, 137 S.E. 875, 
193 N.C. 678. 


Pa.—Robertson y. Hatfield, 87 A. 
853, 240 Pa. 476; In re Naglee, 52 
Pa. 154; Hunt’s Estate, 14 Pa.Dist.& 
Co. 189; Gill’s Estate, 9 Pa.Dist.&Co. 
209; Gill’s Hstate, 8 Pa.Dist.&Co. 179; 
Jones’ Estate, 12 Pa.Dist. 113, 28 Pa. 
Co. 293; Lafferty’s Est., 7 Pa.Dist. 253, 
20 Pa.Co. 682; Allison’s Bstate, 11 Pa. 
Co. 18; Young’s Hstate, 4 Pa.Co. 293; 
Matter of Colehower, 13 Phila. 243. 


R.I.—Dubois v. Barbour, 61 A. 752, 
20 Rls 28h, 
Tex.—Davis v. 


Davis, (Civ.App.) 


[§ 539 


the court will not, of its own motion or at the in- 
stance of interested parties, interfere with the per- 
formance of his duties by the trustee and the ex- 
ercise of the discretionary powers conferred on , 
However, the court will interfere with the 


44 S.W.(2d) 447. 
Vt.—Sharon v. Simons, 30 Vt. 458. 


Va.—Givens v. Clem, 59 S.E. 413, 
107 Va. 485; Dillard v. Dillard, 21 S.E. 
669; Cochran y. Paris, 11 Gratt. (52 
Va.) 348. 


W.Va.—Kester v. Alexander, 34 S.E. 
819, 47 W.Va. 329; Righter v. Riley, 
26 S.E. 357, 42 W.Va. 633. 


Eng.—Brophy v. Bellamy, L.R. 8 
Ch. 798; In re Bryant, [1894] 1 Ch., 
324; In: re Courtier, 134 \ChiD:-136; 


Tempest v. Camoys, 21 Ch.D. 571; Ta- 
bor-v. “Brooks, 10)-Ch. DF 2733) ineze 
Sewel Co., L.R. 11 Eq. 80; Potter v. 
Chapman, Ambl. 99, 27 Reprint 61, 
Dick. 146, 21 Reprint 224; Cowley v. 
Hartstronge, 1 Dow. 361, 3 Reprint 
729; Costabadie v. Costabadie, 6 Hare 
410, 31 Eng.Ch. 410, 67 Reprint 1225; 


Re Burrage, 62 L.T.Rep.N.S. 752; Re 
Leonard, 43 L.T.Rep.N.S. 664; In re 
Brittlebank, 30 Wkly.Rep. 99; In re 


Hodges, 7 Ch.D. 754. 
Ont.—Re Sergeant, 8 Ont.L. 260. 


[a] Mere difference of judgment 
between court and trustees.— While 
the court may control the administra- 
tion of a trust created by a will giving 
the trustees certain powers, it may 
do so only in a proper case, and not 
on a mere difference of judgment be- 
tween the court and trustees. In re 
Clark, 154 N.W. 759, 156 N.W. 353, 174 
Iowa 449. 


{b] Ordering trustee to divulge in- 
formation.—If information as to se- 
curities in which the estate is invest- 
ed be necessary, in order to ascertain 
if the trustee is executing the trust 
fairly, the court of equity should, on 
application, order information to be 
given; but until this is done, and it 
is found that the trustee is not admin- 
istering the trust properly, the court 
should not, against the wishes of the 
trustee, asSume supervisory jurisdic- 


tion. Baer v. Kahn, 101 A. 596, 131 
Md. 17. 
[c] Where consent of all parties, 


that is, the original owner of the trust 
property, the trustee, and the cestui 
que trust, is required before there 
can be a termination of all or part 
of the trust and the payment to the 
cestui que trust of the corresponding 
amount of the trust fund, on refusal 
of the owner to consent to a termina- 
tion of part of the trust, the court has 
no power to appoint a substitute with 
power to give such consent, even 
though he withheld consent for insuf- 
ficient reasons. In re Vanderbilt, 20 
Hun (N.Y.) 520, 


Cross references: 


Control of discretionary powers gen- 
erally see Powers § 131. 


Control of court over discretionary 
powers of trustee of charity see 
Charities § 73. 


Discretionary power of trustees gen- 
erally see supra § 518. 


Judicial interference with trustee’s 
discretionary power of sale see in- 
fra § 609. 


Judicial interference with trustee’s 
discretion as to investments see in- 
fra § 688. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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exercise of a trustee’s discretion where there is 
shown bad faith on his part,®® fraud,’* a gross and 
arbitrary abuse of discretion,§’? or a complete and 
arbitrary refusal to act in the premises.*§ 
the court will control the exercise of a trustee’s dis- 
eretion where an intention of the settlor that the 
execution of the trust shall be under the supervi- 
sory control of the court is manifest in the instru- 
ment creating the trust,’® where it is requested to 
do so by the trustee or by the cestui que trust with 


85. U.S.—Watling v. Watling, 
HW. (2d) 193 faff 15 F.(2d) 719]. 


Cal.—Gillette v. Gillette, 10 P.(2d) 
760, 122 Cal.App. 640 [quot Cyc]. 


Kan.—Elward v. Elward, 232 P. 240, 
117 Kan. 458 [quot Cye]. 


Me.—Woodward v. Dain, 85 A. 660, 
109 Me. 581. 


Md.—York v. Maryland Trust Co., 
131 A. 829, 149 Md. 608; Baer v. Kahn, 
101 A. 596, 131 Md. 17 [quot Cyc]; Mc- 
Coy v. Horwitz, 62 Md. 183; Pole v. 
Pietsch, 61 Md. 570. 


Neb.—Burnham v. Bennison, 236 N. 
W. 745, 121 Neb. 291. 


N.J.—Larkin v. Wikoff, 72 A. 98, 75 
N.J.Eq. 462 [aff 78 A’ 1134, 77 N.J. 
Eq. 589]. 


N.Y.—Roosevelt v. Roosevelt, 6 Hun 
Soaslatte 6 4 IN. Yo v6bd Is Unene Allen's 
Will, 181.N.Y.S. 398, 111 Misc. 93 [aff 
£94. N.Y-S: 913): 


N.C.—Carter y. Young, 137 S.E. 875, 
LOSS INC. 6:7:86 


Pa.—Gill’s Estate, 8 Pa.Dist.&Co. 
179; Matter of Colehower,; 13 Phila. 
243; In.re Wistar; 2-Phila. 377. 


Vt.—Bacon v. Bacon, 55 Vt. 243. 


Eng.—In re Hodges, 7 Ch.D. 754; 
Feltham v. Turner, 23 L.T.Rep.N.S. 
345; In re Wilkes, 3 Macn.&G. 440, 49 
Eng.Ch. 341, 42 Reprint 330; French 
v. acs eee 38 Madd. 896, 56 Reprint 
550. 


[a] Extent of supervision.—The 
duty of the court is to see that the 
discretion of; the trustees has been 
fairly and honestly exercised, and 
not to deal with the accuracy of their 
conclusions. In re Wilkes, 3: Macn.& 
G. 440, 49 Eng.Ch. 341, 42 Reprint 330. 


[b] Bad faith not shown.—Alleged 
refusal of trustee to disclose to bene- 
ficiary securities in which the estate 
was invested has been held not to dis- 
close such want of good faith or ar- 
bitrary exercise of discretionary pow- 
ers aS would justify the court in as- 
suming supervisory jurisdiction. 
Baer vy. Kahn, 101 A. 596, 131 Md. 17. 


[c] Clearest proof.—The equity 
court ought not to’ overrule the trus- 
tee’s discretion, except on clearest 
proof that the trustee has not exer- 
cised good-faith discretion. Watling 
VioWatling., 2s FaG2d)ai98) [aft oo) By 


27 


(2a) 719]; Morton v. Southgate, 28 
Me. 41. 
8S. Iowa.—Arnette v. Watson, 213 


N.W. 270, 203 Lowa 552. 


Md.—McCoy v. Horwitz, 62 Md. 183. 


N.C.—Carter v. Young, 137 S.E. 875, 
193 N.C. 678. 


Pa.—Jones’ Estate, 28 Pa.Co. 293: 

Tex.—Davis v. Davis,.(Civ.App.) 44 
S.W.(2d) 447. 

87. U.S.—Watling v. Watling, 
FR.(2d) 719 [aff 27 F.(2d) 193]. 

Ala.—MeDonald vy. McDonald, 9 So. 
195, 92 Ala. 537. 

Cal.—Gillette v. Gillette, 10 P.(2d) 
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So, too, 


760, 122 Cal.App. 640 [quot Cyc]. 
ae .—Sellew’s Appeal, 36 Conn. 


Ill.— Martin v. McCune, 149 N.E. 
489, 318 Ill. 585; Carlstrom vy. Frack- 
elton, 263 Ill.App. 250. 


Ind.—Thompson v. Denny, 135 N.E. 
260, 78 Ind.App. 257. 


Iowa.—In re Cool’s Trusteeship, 230 
N.W. 358, 210 Iowa 30; Arnette v. 
Watson, 213 N.W. 270, 203 Iowa 552. | 


Kan.—Elward v. Elward, 232 P. 240, 
117 Kan. 458 [quot Cyc]. 


Ky.—Cromie v. Bull, 5 Ky.L. 735, 81 
Ky. 646; Supreme Lodge K. L. H. v. 
Owens, 14 Ky.L. 199. 


Md.—Baer v. Kahn, 101 A. 596, 131 
Md. 17 [auot Cyc]; Stein v. Safe De- 
posit & Trust Co. of Baltimore, 96 
A. 349, 127 Md. 206; Darne v. Catlett, 
6 Harr.&J. 475. 


Pama ia See v. Heyer, 122 Mass. 
520. 

Neb.—Burnham v. Bennison, 236 N. 
W. 745, 121 Neb. 291. 


N.H.—-Eaton y. Eaton, 112 A. 383, 80 
W.H. 34; Portsmouth vy. Shackford, 
46 N.H, 423. 


N.Y.—Collister v. Fassitt, 57 N.E. 
4902163 INGY « 28 gO Ain. SRa soy In 
re Van Zandt’s Will, 247 N.Y.S. 441, 
231 App.Div. 381; In re White’s Will, 
212 IN:Y.S., 26%, 125° Mise... 904! [aff 216 
N.Y.S. 936 mem, 217 App.Div. 787 
mem]; In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc, 93 [aff 194 N.Y.S. 913]; 
Manning v. Sheehan, 133 N.Y.S. 1006, 
75 Mise. 374; Clark v. Clark, 50 N.Y.S. 
1041, 23 Misc. 272; Jones v. Jones, 30 
N.Y.S. 177, “8 Misc.--660; Banning v: 
Gunn, 4 Dem.Surr. 337. 


N.C.—-Albright v. Albright, 91 N.C. 
220. \ 


Pa.—In re Naglee, 52 Pa. 154; 
Hunt’s Estate, 14 Pa.Dist.&Co. 189; 
Gill’s Estate, 8 Pa.Dist.&Co. 179; Bar- 
rett’s Hst:,'21 Pa-Dist. 619;- Swann’s 
Hst., 41 Pa.Co. 30. 


R.L—Viall v. Rhode Island Hospital 
Trust Co:ed23 A. 57.0; 45 Ril. 432,832 
A.L.R. 437; Barbour v. Cummings, 58 
A. 660, 26 RI. 201. 


Tex.—Davis v. Davis, (Civ.App.) 44 
S.W.(2d) 447. - 


Va.—Rinker’s Adm’r vy. Simpson, 166 
S.E. 546. 


[a] While court will not substitute 
its judgment for that of a trustee, it 
will, whenever the circumstances re- 
quire, review the exercise of such dis- 
cretion, and decide whether it is rea- 
sonable or unreasonable. Viall  v. 
Rhode Island Hospital Trust Co., 123 
(AN 7%0) 45 Rilo 4323 2A R43: 


gs. Ala.—Coker vy. Coker, 94 So. 
566, 208 Ala. 354. 


Cal.—Gillette v. Gillette, 10 P.(2d) 
760, 122 Cal.App. 640 [quot Cye]. 


Del.—Collins y. Serverson, 2 Del.Ch. 
324, 


Ga.—Heard v. Sill, 26 Ga. 302. 


| Md. 17 [quot Cye]; 


| Pa, 421; 
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his consent,®® where it will prevent a multiplicity 
of suits,®°' 01 when it is shown by circumstances that 
it is for the benefit of the trust estate not to permit 
him to exercise his diseretion;®? and, whenever the 
law determines that the discretion of a trustee shoul 
be exercised in a particular way, he will be con- 
strained to act in accordance therewith.®* 
his failure properly to exercise his discretion be- 
cause of a misunderstanding of his duties,°* or 
where in exercising his discretion he disregards the 


Also, on 


Me.—True Real Estate Co. v. True, 
99 A. 627, 115 Me. 533. 


Md.—Baer v. Kahn, 101 A. 596, 131 
Md. 17 [quot Cyc]; Stein v. Safe De- 
posit & Trust Co. of Baltimore, \96 A. 
349, 127 Md. 206. 


N.Y.—Hawley v. James, 5 Paige 318 
[rev on other grounds 16 Wend. 61]. 


N.C.—Carter v. Young, 137 S.E. 875; 
193 NEC. 1608. 4) 


[a] Discretion as to application.— 
Where a trustee of infant children is 
invested with a discretion as to the 
application of the trust fund to their 
maintenance, the court will not, at 
their father’s instance, compel him 
to exercise it, the father being able 
to support them, nor will the court in- 
terfere with his discretion, if he sees 
fit to exercise it and support the chil- 
dren out of such funds. National 
Valley Bank v. Hancock, 40 S.E. 611, 
eas Va.-101, 93 Am.S.R. 933, 57 TReA, 


{b] Apportionment of income.— 
Wife, required to apportion income 
from trust estate between herself and 
grandson; was required to make equi- 
table apportionment, and on failure 
to do so the court would apportion 
the income. Carter v. Young, 137 S 
865, AO NCA 603. 


[c] Where trustees delay unrea- 
sonable time in exercising their dis- 
eretion, a court of equity will inter- 
fere and compel performance. Ar- 
nold v. Gilbert, 5 Barb. 190, 7 N.Y. 
Leg.Obs. 209. 


89. U.S.—Art Students’ League of 
New York v. Hinkley, 31 F.(2d) 469 
[aff 37 F.(2d) 225 (cert den 281 U.S. 
733, 50 S.Ct. 247, 74 L.Ed. 1149) J. 


Cal.—Gillette v. Gillette, 10 P.(2d) 
760, 122 Cal.App. 640 [quot Cyc]. 


Md.—Baer y. Kahn, 101 A. 596, 131 
Robinson v. Bon- 
aparte, 61 A. 212, 102 Md. 68. 


N.H.—Eaton vy. Haton, 132 A. 10, 82 
N.H, 216. 


Pa.—Gebbie’s Hst., 9 Pa.Dist. 711. 


90. York v. Maryland Trust Co.; 
131 ‘A.’ 829, 149 Md. 608. 


' 91. Costabadie v. Costabadie, 6 
Hane 410, 31 Eng.Ch. 410, 67 Reprint 


{a] To avoid repetition of suits, 
where there is reason to apprehend 
that the conduct of the trustee may 
be liable to question, the court may 
require the discretion of the trustee 
to be exercised under its view. Cos- 
tabadie v. Costabadie, 6 Hare 410, 31 
Eng.Ch. 410, 67 Reprint 1225. 


92. Whitelock v. Dorsey, 88 A. 241, 
121 Md. 497. 


93. In re Walters, 123 A. 408, 278 
In re Harrar’s Estate, 91 A. 
503, 244 Pa. 542; In re Severn’s Hstate, 
60 A. 494, 211 Pa. 68; Stewart v. Mad- 
den, 25, A. 803, 153 Pa. 445, 34 Am.S.R. 
713; Erisman y. Directors of the Poor, 
47 Pa. 509. 


94. Woodward v. Dain, 85 A. 660, 
109 Me. 581. ‘ 
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wishes of the creator of the trust,®5 or where the 
<liscretion is so administered that it fails to accom- 
plish the purpose for which the trust was created,°° 
the court will interfere with the exercise of his dis- 
Where a court of competent 
jurisdiction has previously determined a matter with- 
in the discretion of a trustee, it has been held that 
the trustee could not exercise his discretion and come 


eretion by a trustee. 


to a different conelusion.®* 


95. Mulcahy v. Johnson, 252 P. 816, 
80 Colo. 499; Levi v. Bergman, 50 A. 
515, 94 Md. 204. 


SG. In re Cool’s Trusieeship, 230 N. 
W. 353, 210 Iowa 30; Keating v. Keat- 
ing, 165 N.W. 74, 182 Iowa 1056; In re 
Van Decar, 98 N.Y.S. 309, 49 Mise. 39. 


97. Chambers vy. Chambers, 173 N. 
W. 367, 207 Mich. 129. 


98. Shurtleff v. Schoenleber, 184 N. 
W. 814, 106 Neb. 870. 


99. U.S.—Art Students’ League of 
New York v. Hinkley, 31 F.(2da) 469 
{aff 37 F.(2d) 225 (cert den 50 S.Ct. 
247, 281 U.S. 733, 74 L.Ed. 1149) ]. 


Ala.—Berger v. Butier, 48 So. 685, 
159 Ala. 539; Trotter v. Blocker, 6 
Port. 269. 


Ark.—Morris v. Boyd, 162 S.W. 69, 
110 Ark. 468, Ann.Cas.1916A 1004. 


D.C.—Hutchins v. Dante, 40 App.D. 
C262. 


Hawaii.—Kinney v. Robinson, 
Hawaii 246 [quot Cyc]. 


Tll.— Strawn v. Jacksonville Female 
Academy, 88 N.E. 460, 240 Iil. 111; 
Harrison v. Owsley, 50 N.E. 227, 172 
Ill. 629; Longwith v. Riggs, 14 N.E. 
840, 123 Ill. 258; Whitman v. Fisher, 
74 Ill. 147; Casey v. Canavan, 93 Ill. 
App. 538. 


Md.—Crise v. Smith, 133 A. 110, 150 
Mad: 322; 47 A.L.R. 467; Diggs v. Fi- 
delity,. ete, Co., 75 “A. 517," 112 “Mad. 
50, 20 Ann.Cas. 1274. 
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Mass.—Greenough vy. Osgood, 126 
ND. 461, 235 Mass. 235; “Thorp, v. 
Lund, 116 N.E. 946, 227 Mass. 474, 


Ann.Cas.1918B 1204; Hill v. Moors, 
112 N.E. 641, 224 Mass. 163; Chase 
v. Ladd, 29 N.BE. 637, 155 Mass. 417; 
Hills v. Putnam, 25 N.E. 40, 152 Mass. 
128; Lincoln v. Aldrich, 5 N.E. 517, 
4141 Mass. 342; Treadwe}l v. Cordis, 5 
Gray 341; Dimmock v. Bixby, 20 Pick. 
368. 


Mich.—Hackley Union Nat. Bank 
v. Farmer, 234 N.W. 1385, 252 Mich. 
674; Jones v. Harsha, 196 N.W. 624, 
225 Mich. 416 [cit Cyc]. 


Mo.—Mersman v. Mersman, 37 S.W. 
909, 186 Mo. 244. 


N.H.—McAllister v. Elliot, 140 A. 
108, 83 N.H. 225; Wheeler v. Perry, 
18 N.H. 307. 


N.J.—Trustees of Princeton Uni- 
versity v. Wilson, 78 A. 393, 78 N.J. 
Eq. 1; Hoagland v. Cooper, 56 A. 705, 
65 N.J.Eq. 407. 


N.Y.—Holland Trust Co. v. Suther- 
land, 69 N.E. 647, 177 N.Y. 327; In re 
Weaninicneds INS eons p90) Nie lila 
Farmers’ Loan & Trust Co. v. Polk, 
151 N.Y.S. 618, 166 App.Div. 43; Coe 
v. Beckwith, 31 Barb. 339, 10 Abb.Pr. 
296, 19 How.Pr. 398. 


N.C.—Wachovia Bank & Trust Co. 
vy. Edwards, 136 S.l. 342, 193 N.C, 118. 


Ohio.—Wiswell v. Cincinnati First ' 


tong. Church, 14 Ohio St. 31; Jones 
v. Creamer, 13 Ohio Cir.Ct.N.S. 585, 32 
Qhio Cir.Ct. 223; Jones vy. Creamer, 
32 Ohio Cir.Ct. 223; Cincinnati v. Mc- 
Micken, 6 Ohio Cir.Ct. 188, 3 Ohio Cir. 
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[§ 540] (2) On Instructions Being Asked—(a) 
Unless the trust is created by statute 
and imposes specifie duties,?* it is permissible for 
the trustee, when in doubt as to the extent of his 
powers or as to the proper manner in which to 
proceed, to apply to a court of equity for instrue- 
tions concerning the administration and execution 
of the trust; and the court will give such instruc- 


tions,°® provided the question involved is one of 


Dec. 409. 
S.C.—Fraser v. Davie, 


Tenn.—Reynolds v. 
Tieisk. 598. 


Tex.—Gamel v. Smith, 21 S.W. 628, 
38 Tex.Civ.App. 22. 


W.Va.—Downes v. Long Timber & 
Lumber Co., 128 S.B. 385, 99 W.Va. 
267; McDonald v. Jarvis, 60 S.E. 990, 
64 W.Va. 62, 131 Am.S.R. 889. 


Wis.—Laughlin v. Wells Bldg. Co., 
171 N.W. 755, 169 Wis. 50; Stephen- 
an v. Norris, 107 N.W. 343, 128 Wis. 


Eng.—Neale v. Davies, 5 De G.M.& 
G. 258, 54 Eng.Ch. 204, 43 Reprint 869. 
For cases decided under 22 & 23 Vict. 
c 35 § 30, since repealed by the Trus- 
tee Act of 1893, authorizing trustees 
to apply to the court for its opinion 
and advice see In re French, L.R. 15 
Hq. 68; In re Tyrrell, L.R. 23 Ir..263; 
Re Hooper, 29 Beav. 656, 54 Reprint 
782; Re Miles, 27 Beav. 579, 54 Re- 
print 229; Re Lorenz, 1 Dr.&Sm. 401, 
62 Reprint 432; Re Mockett, Johns. 
628, 70 Reprint 571; Re Muggeridge, 
Johns. 625, 70 Reprint 569; Re Bar- 
rington, 1 Johns.&H. 142, 70 Reprint 
696; Re Simson, 1 Johns.&S. 89, 7Q 
Reprint 674; Re Faning, 10 Jur.N.S. 
307; In re Green, 6 Jur.N.S. 530; In 
re Dennis, 5. Jur.N.S. 1388: In re De 
la Warr, 51 L.J.Ch. 407; Re Willan, 
45 L.T.Rep.N.S. 745; Re Ward, 13 L.T. 
Rep.N.S. 494. 


Sask.—Irwin v. Boyd Bros., [1930] 
3 Dom.L.R. 314. 


_ “The ground upon which a trustee 
is permitted to maintain a bill for 
advice is that otherwise he must act 
at his peril, or else wait until a claim- 
ant brings suit. . . . This process 
enables him to speedily and safely 
execute the trust.” Scammon v. Pear- 
son, 107 A. 605, 79 N.H. 213, 214 [quot 
McAllister v. Elliot, 140 A. 708, 710, 
83 N.H. 225]. 


[a] Executor of deceased trustee 
having the duty of executing the 
trust has been held entitled to come 
into a court of equity for instructions 
as to the execution of the trust. Wil- 
ered v. Bond, 91 S.E. 627, 120 Va, 


LD SAC. ab 6s 
Brandon, 3 


[b] Effect of application as to fu- 
ture acts.—(1) While such an appli- 
cation has been held not to have the 
effect of placing the trustee in the 
position of a trustee of the court’s 
appointment with powers limited and 
defined by the decree (Green y. Put- 
ney, 1 Md.Ch. 262), (2) especially 
where the trust instrument declares 
that the trustee’s discretion is not 
to be controlled (Cromey v. Bull, 4 
Ky.L. 787), (3) there is contrary au- 
thority to the effect that, when the 
trustee has once invoked the aid of 
the court in administering the trust, 
he cannot act thereafter except with 
the sanction of the court (Minors v. 
Battison, 1 App.Cas. 428); (4) and 
when jurisdiction of a court of equity 
attaches on filing of bill, it has been 
held that infants become wards of 
the court, and the trustee acting for 
such wards is, notwithstanding dis- 


cretionary powers given by the trust 
instrument, subject to orders of court 
(Pearce v. Pearce, 74 So. 952, 199 Ala. 
491). 


[c] Effect as shifting responsibili- 
ty.—A trustee, by asking instructions 
of a court of equity, may shift the re- 
sponsibility for the management of 
the trust estate. Shanley’s Estate v. 
Fidelity Union Trust Co., 138 A. 388, 
5 N.J.Misc. 783, 108 N.J.Eq. 564. 


{d] Duty to make application.— 
(1) Where there is doubt: as to the 
necessity or expediency of certain 
acts (Cary v. Talbot, 115 A. 166;. 120 
Me. 427; Nagel v. Zumstein, 9 Ohio 
N.P.N.S. 385), (2) or where the trus- 
tee’s interests conflict with those of 
the trust estate (Shanley’s Estate 
v. Fidelity Union Trust Co., 138 A. 
388, 108 N.J.Eq. 564, 5 N.J.Misc. 783), 
(3) or where an order is necessary to 
authorize the trustee to do certain 
acts (Prindle v. Holcomb, 45 Conn. 
111), (4) it has been held to be the 
duty of the trustee to apply to the 
court for instructions, although the 
trustee need not apply to the court for 
directions where the estate is so small 
that the expense of the application 
would take a considerable proportion 
of the estate (In re Grindey, [1898] 
2Cha593)e 


fe] Power of surrogate.—(1) It 
has been held that a surrogate has no 
power to entertain an application to 
instruct a trustee as to the manner of 
executing his trust (Matter of Fos- 
ter, 63 N.Y.S. 1102; 30 Misc. 573, 1 
Mills 491), (2) and it has also been 
held that a statute authorizing a sur- 
rogate to direct testamentary trustees 
empowers him to require the perform- 
ance of statutory duties only as pre- 
scribed by statute, and does not em- 
power the surrogate'to direct the 
trustee as to the sale of trust prop- 
erty against a prohibition in the trust 
instrument (In re Murray’s Will, 220 
N.Y.S. 395, 128 Mise. 798 [aff 224 N. 
Y.S. 860, 222 App.Div. 686]); (3) and 
a statute defining a ‘‘testamentary 
trustee” as including an executor and 
administrator under certain circum- 
stances has been held not to mean 
that a statute empowering the court 
to direct executors or administrators 
shall apply to testamentary trustees 
(In re Murray’s Will, supra). 


[f] In Pennsylvania it has been 
held that the courts possess no advis- 
ory powers over trusts and trustees, 
and that the proper way to ascertain 
the rights and duties of a trustee is by 
citing him to account. In re Morton, 
50 A. 9338, 201 Pa. 269; Freeman’s Es- 
tate, 7 Pa.Dist.&Co. 289 (holding that 
the court will not give directions as 
to how the trustee should exercise a 
discretion placed in him); Archam- 
bault’s Hst., 19 Pa.Dist. 672; Scully’s 
Est., 28 Pa.Co. 7. See also Ashhurst 
v. Montour Tron Co., 35 Pa. 30 (hold- 
ing that there might be some ground 
for the suggestion that trustees had 
a right to exercise their powers_un- 
der the approbation of the court that 
had jurisdiction of their accounts). 


[g] Manitoba Trustee Act has 
been held not to give the court power 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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an equitable nature! and not one which should prop- 
erly be submitted to some other tribunal,? and pro- 
vided, further, that the question is one in which the 
trustee has an interest,* is doubtful,* and requires 
immediate solution, and is not merely one which may 
arise in the future,® or relates to matters in the past 


to determine the rights of the parties 
or any party under a will on petition, 
or to give its opinion for the guid- 
ae of trustees. Re Dion, 23 Man. 
549. 


{h] In Ontario (1) where the trust 
is wholly oral, it has been held that 
an application for instructions, under 
the rules of court, must be dismissed. 
Re Langdon, 46 Ont.L. 555. (2) 
Where a trustee applies by notice of 
motion for the advice and direction of 
the court under the Trustee Act, it 
has been held that the jurisdiction 
does not extend to the determina- 
tion of the rights of the parties in- 


ter se. Re Tecumseh Public Utilities 
Soran (Ont.) [1931] 1 Dom.L.R. 


Equitable aid to trustees, executors, 
and administrators generally see Eq- 
uity § 104. 


1. See cases infra this note. 


[a] Application of tax act to trust 
fund.—Trustees are not entitled to 
come to a court of equity for the so- 
lution of mere questions of law, such 
as the construction of a tax act in its 
application to the trust fund. Greene 
v. Mumford, 4 R.I. 313. 


{b] Question of title—(1) While 
a trustee will not be permitted, un- 
der guise of a bill for instructions, to 
present and litigate, in a court of eq- 
uity, the sole question of title (Goetz 
Vv. Sickel; 63 A. 12116, 71. N.J.Hq. 23417; 
Bailey. vs Burges, 11 R.Iy 330);--(2)) it 
seems that, when the questions pro- 
pounded include matters involving the 
duty of the trustee, they may also 
properly include a determination as 
to the title of the trustee and others 
to property (Traphagen v. Levy, 18 A. 


222, 45 N.J.Eq. 448; Read v. Citizens’ 
Soe Co;,. 1b" SW, 1056, 110 "Tenn. 


2. Warner v. Mettler, 103 N.E. 259, 
260 Ill. 416 [aff 176 Ill.App. 473]; 
Hill v. Moors, 112 N.E. 641, 224 Mass. 
163. 


fa] Where matter may be deter- 
mined by defending action, it is nei- 
ther proper nor necessary to ask the 
court for advice and direction. Dodge 
v. Morse, 129 Mass. 423; In re Wil- 
liams, 22 Ont.A. 196. 


{b] Adequate remedy at law.— 
One to whom notes were delivered, by 
one about to enter a hospital, with in- 
structions to cancel them “if I do 
not come back,’ was entitled, after 
the latter’s death, to maintain a bill 
in equity for instructions, as against 
the contention that there was a full, 
adequate, and complete remedy at 
law, his duty to cancel the notes being 
one which equity alone can establish 
and enforce. Briggs v. Childs, 119 A. 
205, 122 Me. 175. , 


8. Parkhurst v. Ginn, 117 N.E: 202, 
228 Mass. 159, Ann.Cas.1918E 982; 
Hyde v. Wason, 131 Mass. 450; Suf- 
folk v. Lawrence, 32 Wkly.Rep. 899 
(holding that as order 55, rule 3 only 
authorizes a direction to trustees to 
do or abstain from doing some act 
within the scope of their trust, an 
originating summons, which has ref- 
erence to something altogether out- 
side the trust, must be dismissed). 


[a] Payment of tax by executors. 
—Where accounts of executors, who 
paid certain taxes, were duly settled, 
testamentary trustees, who simply 
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received residue of estate, 
right to request instructions on pro- 
priety of such payments. Parkhurst 
v. Ginn, 117 N.E. 202, 228 Mass, 159, 
Ann.Cas.1918E 982. 


4 Ala.—Birmingham Trust & Sav- 
ings Co. vy. Cannon, 85 So. 768, 204 Ala. 
336. 


Conn.—Union Trust Co. v. Sheldon, 
80 A. 758, 84 Conn. 494. 


Hawaii.—Kinney v. Robinson, 30 
Hawaii 246 [quot’ Cyc]; Hawaiian 
Trust Co., Ltd. v. Galbraith, 22 Ha- 
waii 78; Bishop Trust Co., Ltd. v. 
Oahu Sugar Co., Ltd., 19 Hawaii 183. 


Iil.— Warner v. Mettler, 103 N.E. 
259, 260 Ill. 416 [aff 176 Ill.App. 473]. 


Mass.—Hill v. Moors, 112 N.E. 641, 
224 Mass. 163. 


See In re Goettel’s Estate, 179 N.Y. 
S. 558, 109 Mise. 525 (holding that, 
it being the duty of trustees, inde- 
pendent of any direction of court, to 
pay over to a remainderman half the 
residuary estate, held in trust until 
his arrival at majority, and for such 
purpose to convert it into money, 
the Awa, sree will not direct them so 
to do). 


[a] No controversy as to question. 
—Where it does not appear that 
there is any controversy as to a cer- 
tain point, a question relative there- 
to will not be answered. Bailey v. 
Smith, 111 N.E. 684, 222 Mass. 600. 


5. U.S.—Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896, 75 A.L. 
R. 757; Dahlgren v. Pierce, 270 F. 507 
[cert den 41 S.Ct. 534, 256 U.S. 692, 
65 L.Ed. 1174, and appeal dism 41 
S.Ct. 534, 256 U.S. 682, 65 L.Ed. 1170]. 


Colo.—Muleahy v. Johnson, 252 P. 
816, 80 Colo. 499. 


Conn.—Bridgeport Trust Co. v. 
Bartholomew, 97 A. 758, 90 Conn. 517, 


Fla.—Stapyleton v. Neeley, 32 So. 


868, 44 Fla. 212 


Hawaii.—Kinney v. Robinson, 30 
Hawaii 246 [quot Cyc]; Hawaiian 
Trust Co., Ltd. v. Galbraith, 22 Ha- 
waii 78. 


Ill—Warner v. Mettler, 103 N.E. 
259, 260 Ill. 416 [aff 176 Ill.App. 473]. 


Me.—Connolly vy. Leonard, 95 A. 
269, 114 Me. 29. 


Mass.—North Adams Nat. Bank v. 
Commissioner ,of Corporations and 
Taxation, 167 N.B. 294, 268 Mass. 42; 
Saltonstall v. Treasurer and Receiv- 
er General, 153 N.E. 4, 256 Mass. 519 
Laff 48 S.Ct. 225, 276 U.S. 260, 72 L.Ed. 
565]; Old Colony Trust Co. v. Jack- 
sons) 13'7) INJEi) 874, 243 Mass.) 543; 
Forbes v. Brigham, 122 N.E. 396, 232 
Mass. 177; Hill v. Moors, 112 N.E. 641, 
224 Mass. 163; Tibbetts v. Tomkin- 
son, 104 N.E. 562, 217 Mass. 244; Bail- 
ey v. Smith, 101 N.E. 62, 214 Mass. 
114; Wheaton v. Batcheller, 97 N.E. 
924, 211 Mass. 223; Bullard v. Atty.- 
Gen., 26 N.E. 691, 153 Mass. 249; 
Richardson v. Hall, 124 Mass. 228; 
Proctor .v. Heyer, 122 Mass. 525; 
Treadwell v. Salisbury Mfg. Co., 7 
Gray 393, 66 Am.D. 490. 


Minn.—Butler v. Butler, 230 N.W. 
575, 180 Minn. 134. 


N.H.—McAllister v. Elliot, 140 A. 
708, 838 N.H. 225; Adams v. Carrie F. 
Wright Hospital, 132 A. 525, 82 N.H. 


administration of the estate.® 
a right to call on a court of equity for directions 
concerning the partition or disposition of the trust 
property or fund,’ and while it is within the ju- 
risdiction of the court to decide whether he holds . 
as trustee for one class or as administrator for 


have no ] 260; 


(65 C.J.) 681 


While a trustee has: 


Flanders v. Parker, 120 A. 558, 
80 N.H. 566. 


N.J.—Hewitt v. Green, 77 A. 25, 77 
N.J.Eq. 345; Browning v. Stiles, 
(Ch.) 65 A. 457; Tuttle v. Woolworth, 
50 A. 445, 62 N.J.Eq. 532; Vanness v. 
Jacobus, 17 N.J.Eq. 153. 


N.Y.—Crawford v. Winston, 54 N.Y. 
S. 246, 34 App.Div. 457; In re Brewer, 
43 Hun 597. 


$.C.—O’Cain v. O’Cain, 29 S.E. 68, 
51 S16.) 348" 


Tenn.—Nashville Trust Co. v. Dake, 
36 S.W.(2d) 905, 162 Tenn. 356. 


W.Va.—Callison v. Bright, 102 S.E. 
675, 85 W.Va. 700; Prichard v. Prich- 
ard, 98 S.E. 877, 88 W.Va. 652. 


Eng.—In re Box, 11 Wkly.Rep. 945. 


Soe net Vols v. Glover, 16 Grant Ch. 


[a] Where fund is not in posses-. 
sion of trustees (1) it has been helé& 
that they cannot maintain a bill for 
instructions as to how they shall ad- 
minister it (Hill v. Moors, 112 N.E. 
641, 224 Mass. 163; Bullard v. Atty.- 
Gen., 26 N.E. 691, 153 Mass. 249), (2) 
although trustees’ action for approvak 
of a contract with the testator’s wid- 
ow to take under the will has been 
held not premature because the trus- 
tees had not come into possession or 
control of the property (Butler v. 
Butler, 230 N.W. 575, 180 Minn. 134}. 


[b] While certain person is still 
alive (1) the court will not instruet 
a trustee as to the manner of executi-— 
ing the trust on the death of such 
person (North Adams Nat. Bank w. 
Commissioner of Corporations and 
Taxation, 167 N.E. 294, 268 Mass. 
42; White v. Massachusetts Inst. of 
Technology, 50 N.E. 512, 171 Mass. 
84; Bullard v. Chandler, 21 N.E. 95h, 
149 Mass. 532, 5 L.R.A. 104; Chase 
v. Chase, 132 Mass. 473; Emery vw. 
Batchelder, 132 Mass. 452; Minot v. 
Taylor, 129 Mass. 160; Adams v. Car- 
rie F. Wright Hospital, 132 A. 525, 
82 N.H. 260; Varick v. Smith, 61 A. 
151, 69 N.J.Eq. 505; In re De Witt's 
Will, 247 N.Y.S. 835, 139 Mise. 138; 
Goddard v. Brown, 12 R.1:° 31), (2) 
but will only determine the disposi- 
tion of the income (Wheaton w. 
Bee os 97 N.E. 924, 211 Mass. 


{c] Inconsistency with Declara- 
tory Judgment Act.—Ruling that the 
court should not instruct on matters 
that may never arise in administra- 
tion of testamentary trust is not in— 
consistent with Declaratory Judg- 
ment Act. Mulcahy vy. Jehnson, 252 
P. 816, 80 Colo. 499. 


Academic questions and possible 
controversies generally see Equity § 
139. 


Jurisdiction to construe wills as: 
dependent on necessity for construc- 
tion and nature of questions involved. 
see Wills [40 Cyc 1845 et seq].. 


Stover v. Webb, 96 A. 721, 114 
Me. 386; Forbes v. Brigham, 122 N. 
BH. 396, 232 Mass. 177; Hill v. Moors,. 
112 N.E. 641, 224 Mass. 163: Sohier- 
v. Burr, 127 Mass. 221. 


7 Rackemann v. Tilton, 86; NE 
168, 236 Ill. 49; Hayden v. Marma- 
duke, 19 Mo. 403; Caperton v.-Hud- 


dleston, 7 Humphr. (Tenn.) 452, 
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the benefit of another class,* the court will not give 
directions as to how the trustee should exercise a 
discretion placed in him,® nor will :t undertake to 
advise him on purely business questions;1° and the 
court can give its sanction only to a procedure which 
the trustees,and the parties interested may legally 
take under the trust instrument as drawn.'? 


’ [§ 541] (b) Proceedings—aa, In General. Bills 
for directions are maintainable only by fiduciaries, *? 
and the application of the trustee should be by bill 
instead of petition;?* and, under statutes in some 
jurisdictions, the action as respects the procedure 
pvovided and the constructive service of notice by 
publication on nonresidents and unknown parties 
is to be classed with actions in rem.'* In an action 
in the nature of a bill for instructions, seeking the 
court’s approval of a contract with a widow of 
the trust creator to take under the will in lieu of 
dower, mortality tables have been held immaterial 
where she was afflicted with a disease threatening 
an abnormally early death.*® 


' [§ 542] bb. Pleading.t® The bill should set forth 
enough to make clear the grounds on which juris- 
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diction is invoked,!7 and should state sufficient facts 
to enable the court to pass on the questions on 
which instructions are desired.1® A request for 
such other and further instructions as may be nec- 
essary or desirable has been held too general and 
indefinite and not to require answering,'® as resort 
can be had to the court for additional instructions 
if unanticipated complications arise.*° 


[§ 543] ce. Parties.21 While it has been stated 
generally that, in a proceeding by a trustee to ob- 
tain instructions from the court, all persons inter- 
ested in the subject matter should be made par- 
ties?? and that all persons having a vested or con- 
tingent interest are properly joined as_ parties,** 
it has been held that the trustee need only make 
those having a present interest parties.2* Thus, the 
erantors of the deeds of trust?® and all the trustees? 
are necessary parties, but an attaching officer or 
mere depositary of the fund need not be made a 
party, if the attaching creditor is a party.°’ A de- 
fect of parties is not a ground of dismissal in a 
jurisdiction having a statutory provision authoriz- 
ine the court to order new parties brought in.?° 


19. 


8. Hills v. Putnam, 25 N.E. 40, 152 
Mass. 123. 
: 9 Bartlett v. Pickering, 92 A. 1008, 
113 Me. 96; Hill v. Moors, 112 N.E. 
641, 224 Mass. 163; Proctor v. Heyer, 


122 Mass. 525; Allison’s Est., 1 Pa. 
Dist. 40. 
10. In re Wander’s Will, 252 N.Y. 


S. 813, 815, 141 Misc. 584; In re Eb- 
bets’ Will, 248 N.Y.S. 179, 139 Misc. 
250; Re Bonkydis, (Ont.) [1927] 3 
Dom.L.R. 558. 


“Tt is substantially impossible for 
the estate fiduciaries, by mere writ- 
ten words or even by testimony ad- 
duced upon a hearing, to put the 
court into possession of all of the 
facts pertinent to such a business 
decision. Even were this possible, 
the court must of necessity remain 
ignorant of those more or less in- 
tangible facts and conditions ascer- 
tainable only from personal associa- 
tion with the subject-matter and per- 
sons involved, which inevitably play 
so large a part in reaching any busi- 
ness decision.” In re Wander’s Will, 
supra. 


11. Cady v. Tuttle, 141 A. 188, 127 
Me. 104. 


[a] ‘hus, where the creator of a 
trust provided that the remainder of 
his estate should be disposed of in 
trust, the court cannot sanction ac- 
tion by a trustee resulting in a por- 
tion of the estate becoming intestate 
property. Cady v. Tuttle, 141 A. 188, 
127 Me. 104. 


12. Briggs v. Childs, 119 A. 205, 
122 Me. 175; McAllister v. Plliot, 140 
A. 708, 83 N.H. 225; Adams v. Carrie 
F.. Wright. Hospital, 132 A. 525, 82 N. 
H. 260; Flanders v. Parker, 120 A. 
558, 80 N.H. 566; Scammon v. Pear- 
son, 107 A. 605, 79 N.H. 2138; Ross v. 
Churche QO Awe (A “Wer Nskler 592% 
Glover v. Baker, 83 A. 916, 76 N.H. 
892: Greeley v. Nashua, 62 N.H. 166. 


fa] Ferson held trustee.—One 
to whom notes were delivered by one 
about to enter a hospital, with in- 
structions to cancel them if she did 
not come back has been held to hold 
them as trustee, and is entitled to 
maintain a bill in equity for instruc- 
tions affer the settlor’s death, what- 
ever their relation prior thereto. 


ree v. Childs, 119 A. 205, 122 Me. 
75. 


Persons entitled to construction of 
will see Wills [40 Cyc 1847 et seq]. 


13. In re McCaulley’s Will, 127 A. 
81, 14 Del.Ch. 383; Stapyleton v. Nee- 
ley, 32 So. 868, 44 Fla. 212; In re 
Miller, 58 A. 383, 67 N.J.Eq. 431; Re 
Mockett, Johns. 628, 70 Reprint 571. 


[a] In California a petition to ap- 
prove account and fix compensation 
of trustees of express private trust 
has been held not a “special proceed- 
ing’ authorizing the court to instruct 
trustees similar to the manner pro- 
vided in the probate code in respect of 
trusts created by will. Gillette v. 
Serene LOLP@a)a760, 122 %CalvA pp: 


[b] Im TIllinois, under Chancery 
Act § 4, a proceeding by a trustee for 
instructions must be begun by a bill 
or by a petition for an accounting. 
Warner v. Mettler, 103 N.E. 259, 260 
Ill. 416 [aff 176 DLApp. 473]. 


SAG Lee v. Albro, 178 P. 784, 91 Or. 
15. Butler v. Butler, 230 N.W. 575, 


180 Minn. 134. 


[a] Evidence held sufficient to 
sustain findings of court. Hills v. 
Putnam, 25 N.E. 40, 152 Mass. 123; 
Fryberger v. Anderson, 142 N.W. 1, 
122 Minn, 97. 


16. Equity pleadings generally see 
Equity §§ 374-388. 


Pleading generally see Pleading 49 
CAR up aL: 


17. Warner v. Mettler, 103 N.E. 
259, 260 Ill. 416 [aff 176 Ill.App. 473]; 
Commercial Nat. Bank of Charlotte 
Sheet a L267 8. 385, U8s N.c. 


[a] Petition held to show doubt. 
—Testamentary trustee’s petition 
was held to show uncertainty and 
doubt as to the way in which the trust 
should be executed, warranting peti- 
tion to court of equity for advice as 
to the trustee’s discharge of his du- 
ties. Commercial Nat. Bank of Char- 
lotte v. Alexander, 125 S.E. 385, 188 
NiG: 66:7, 


18 St. Paul’s Church v. Atty.- 
Gen., 41 N.E. 231, 164 Mass. 188. 


Bartlett v. Pickering, 113 Me. 
96, 92 A. 1008; McElwain v. Allen, 
134 N.E. 620, 241 Mass. 112; Bailey 
age 111 N.E. 684, 222 Mass. 


20. McElwain v. Allen, 
620, 241 Mass. 112. 


21. Parties in equity proceedings 
generally see Equity §§ 253-356. 


Process and appearance in equity 
propeee ies generally see Equity §§ 


22. 
403. 

23. In re Ebbets’ Will, 248 N.Y.S. 
179, 1389 Mise. 250; Talbot v. Radnor, 
3 Myl.&K. 252, 10 Eng.Ch. 252, 40 Re- 
print 96. 


[a] Divorced wife of life benefici- 
ary.—Where a divorced wife of a life 
beneficiary under a_ testamentary 
trust had sequestered his interest in 
the trust to the extent of her alimony, 
and had applied for additional ali- 
mony, which, if granted, would ex- 
ceed his income from that source, she 
is entitled to be made a party to the 
trustee’s action to obtain directions 
as to the proper apportionment be- 
tween principal and income of stock 
dividends. Metropolitan Trust Co. of 
City of New York v. Bishop, 200 N. 
Y.S. 649, 206 App.Div. 164 [appeal 
dism 143 N,H. 762, 237 N.Y. 607]. 


24. Northern Trust Co. v. Thomp- 
son, 168 N.B. 116, 336 Ill. 187 -[rev 
245 Ill.App. 20]. 


[a] Children of trust grantor.— 
Where a trustee who holds an estate 
for the benefit of the grantor until 
his death, after which it is to revert 
to his estate, invokes the aid of equity 
to direct the administration of the 
trust, the children of the grantor are 
not necessary parties to the proceed- 
ae Hutchins v. Dante, 40 App.D.C. 

0, 


25. Meadows v. Marsh, 31 S.B. 
123 N.C. 189. agen 


134 N.E. 


Hayden v. Marmaduke, 19 Mo. 


Sane: Safford v. Fogler, (Me.) 14 A, 

27. Coe v. Beckwith, 31 Barb. (N. 
Pe 339, 10 Abb.Pr. 296, 19 Hew ee 
oa Hayden vy. Marmaduke, 19 Mo. 


For later cases, developments and changes in thw law see Annotations, same title and section number, 
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[§ 544] dd. Process and Notice. It has been held 
not necessary that the court obtain jurisdiction of 
each person interested by personal service such as 
would be necessary for an adversary suit in per- 
sonam,”*® and a statute providing that unknown per- 
sons may be made parties defendant to the trus- 
tee’s proceedings for authority to sell, improve, or 
otherwise deal in real estate by. publication, and 
declaring that sueh unknown person shall be bound 
by the decree, has been held constitutional.?° Where 
the bill alleges that the trust grantor is physically 
disabled and a guardian ad litem is appointed, it 
has been held that an objection that service should 
have been in accordance with provisions relating to 
persons non compos mentis is-without merit.?+ 


Notice, in some jurisdictions, has been held not 
essential when the trustee desires an order of court 
relating to the management of the trust property.*? 


[§ 545] ee. Hearing.** Although, under court 
rules in some jurisdictions, counsel for the trustees 
are precluded from filing a brief in support of one 
of the alternative instructions suggested, where a 
legatee contends that a legacy tax paid was not 
due when paid, the petitioners can be heard on the 
issue raised by such plea.?* Where a bill for in- 
structions is brought and a defendant to whom the 
property is limited over in certain events sets up a 
claim on the ground that the trustee has broken the 
ecnditions imposed, the counsel signing the bill are 
the proper persons to argue it, and the allegation 
of a forfeiture must be regarded as a plea in bar, 
which, if made out, would show reason for refusing 
instructions.?> 


Reference to master. Where there is little or 
nothing in the case to indicate how much of the 
income of a trust fund ought to be expended for 
the benefit of the cestuis que trust, it has been 
held that reference will be made to a master to 
inquire what amount should be periodically trans- 
ferred by the trustees to the general guardians for 
that purpose.*® 


[§ 546] ff. Decree.?7 The court, in instructing 
a trustee, generally can lay down only such rules 


TRUSTS 


(65 C.J.] 683 


pounded,*® and will not determine whether the trust 
may be distributed by the consent of the parties 
where that issue was not raised by the bill;*? and, 
where the petition for instructions raised no ques- 
tion as to the trustee’s compensation, a decree has 
been held not erroneous, because not fixing his com- 
pensation.t4° Where defendants have failed to ap- 
pear or answer, it has been held that a decree should 
be entered taking the petition pro CHES eee against 
them.*+ 


Decree construed. A decree intended to provide 
for the safe-keeping of the share of one beneficiary 
until he is heard from and it is ascertained whether 
he is living or dead has been held not. an adjudi- 
cation that he or any issue of his are living, or ever 
will be entitled to such share.*? ; 


Settling of decree by singie justice. So much of 
a decree as related to an allowance to counsel for 
fees and expenses should be settled by a single jus- 
tice, where it does not appear that the allowance 
includes the services of counsel on the appeal.** 


[§ 547] gg. Appeal. Although, under court rules 
in some jurisdictions, counsel for trustees in a pro- 
ceeding to obtain instructions may not act or be 
heard for respondents, where aggrieved respondents 
acted in good faith in asking an attorney, one of the 
trustees, to claim an appeal and the result was 
unchanged, it has been held that the reviewing 
court would disregard the irregularity.** 


[§ 548] bh. Costs.45 It has been held that eq- 
uitable principles should control the assessment ‘of 
expenses in a suit by trustees for advice,*® and that 
the costs are a charge on the trust estate when al! 
interested are to be equally benefited,*” but not when 
the beneficiaries litigate questions capriciously or 
without reason.*® Where the trustee has brought 
his bill for instructions without reason, he will be 
refused his costs.4® 


Executor of a deceased trustee charged with the 
duty of executing the trust is entitled to his costs 
and reasonable counsel fees where he brings an 
action for instructions in good faith.®° 


of law as are within the scope of the questions pro- 


29. Minot v. Purrington, 77 N.E. 
630, 190 Mass. 336. 


30. Lee v. Albro, 178 P. 784, 91 Or. 
2EL. 


31. 
C. 262. 


32. In re Lawson’s Will, 
244 -N.W. 739. 


33. Hearing generally see Equity 
§§ 708-720. 


34. Watson v. Erickson, 
99, 276 Mass. 185. 


85. Quincy v. Atty.-Gen., 35 N.E. 


Hutchins v. Dante, 40 App.D. 


(lowa) 


Te Ne 


1066, 160 Mass. 431. 


B86, ,Adrainuyv. och, 910A. 123 83 
N.J.Eq. 484 [aff 93 A. 1083, 84 N.J. 
Eq. 195]. 


37. Decrees in equity generally 
see Equity §§ 820-968. 


88. Bartlett v. Pickering, 92 A. 
1008, 113 Me. 96. 

39. Huston vy. Dodge, 88 A. 888, 
111 Me. 246. 


40. Hayward v. Blake, 142 N.E. 52, 
247 Mass. 430. 


41. Cavan v. SVP SER UEY, 133 N.E. 
95, 240 Mass. 125 


42. George v. ante ih NVE...809, 
186 Mass. 426. 
43. Bragg v. Carter, 50 N.H. 640, 


171 Mass. 324. 


44. Thompson vy. Martin, 
18 SN) Erb. 


45. Costs generally see Costs 15 
(Alwoeal 


46. Ansonia Nat. Bank vy. Kunkel, 
136 A. 588, 105 Conn. 744. 


[a] Tllustration.—The assessment 
of expenses of action, brought by tes- 
tamentary trustees, resulting in heirs’ 
unsuccessful attempt to defeat claims 
of one to share of trust fund, should 
not be limited to the portion due suc- 
cessful party, under Gen. St. (1918) 
§ 5813. Ansonia Nat. Bank v. Kunkel, 
136 A. 588, 105 Conn. 744. 


47. Baker v. Clarke Inst. for Deaf 
*By BERNARD J. KNNY (§ 549). 


(Mass. ) 


[§ 549] c Alteration of Trust Scheme.*5! 


A 


Mutes, 110 Mass. 88. 


Liability of fund for payment of 
costs generally see Costs §§ 207-210. 


48. Neff v. Neff, 2 Disn. 468, 13 
Ohio Dec. (Reprint) 287. 
49. Cummings: v. MeFarlane, 2. 


Grant Ch. (Ont.) 151. 


50. Williams v. Bond, 91 S.E. 627, 
120 Va. 678. 


51. Cross references: 
Sune Ore trusts see Charities §§ 74-— 
(0. 


Cy, pres doctrine see Charities §§ 76— 


Reformation of trust see SURES Stirs 
Specific applications: 


Power of investment see infra §§ 
689, 690. 


Power to: 


Direct payment of part of prin- 
cipal see infra § 727. 
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court of equity®? has power to do whatever is nece- 
essary to preserve a trust from destruction,®* and, 
in the exercise of such power, it may, under some 
eircumstances, modify the terms of a trust to pre- 
The court should have due regard for 


serve it.>4 
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the intention of the settlor,®® and, in exercising its 


jurisdiction, should be exceedingly cautious.°® 
power of. the court is exercised not to defeat or 
destroy the trust, but to preserve it.°7 
cise of the power can only be justified by some ex- 
igency which makes the action of the court in a 
sense indispensable to the preservation of the trust,°* 
and in such eases the court may, as far as may be, 
occupy the place of the settlor and do with the 
trust fund what the settlor would have done had 
The trust will not 
be modified, in violation of the settlor’s intention, 


he anticipated the emergency.®® 


‘Specific applications:—Continued 
Power to:—Continued 


Areas property see infra §§ 664- 

671. 

Mortgage or pledge property see 
infra § 658. 


Sell property see infra §§ 609-621. 


52. Jurisdiction of equity general- 
ly see Equity § 93. 


53. New York Life Ins. Co. v. 
O’Brien, 27 F.(2d) 773 [appeal dism 
22 F.(2d) 1016, 1017]; Stephens v. 
Collison, 113 N.H. 691, 274 Ill. 389, 
Ann.Cas.1918D 559. 


54. U.S.—New York Life Ins. Co. 
vy. O’Brien, 27 F.(2d) 773 [appeal dism 
22 F.(2d) 1016, 1017]. 


Conn.—Hewitt v. Beattie, 
795, 106 Conn. 602. 


Tll.— Suiter v. McWard, 159 N.E. 
799, 328 Ill. 462; Cary v. Cary, 141 
N.E. 156, 309 Ill. 330; Stephens v. 
wollison, 113 N.E. 691, 274 Ill. 389, 
Ann.Cas.1918D 559; Johns v. Mont- 
gomery, 106 N.E. 497, 265 Ill. 21, L.R. 
A.1916B 1073, Ann.Cas.1916A 996; 
Johns v. Johns, 50 N.E. 337, 172 Ill. 
472: Curtiss: v. Brown, 29 Ill. 201% 
Northern Trust Co. of Chicago v. 
Thompson, 245 Ill.App. 20. 


Mich.—Rose v. Southern Michigan 
ral Bank, 238 N.W. 284, 255 Mich. 
275. 


Minn.—Mayall v. Mayall, 
942, $3 Minn. 511. 


N.Y.—Matter of Pulitzer, 249 N.Y. 
S. 87, 189 Mise. 575. 


But see Morris v. Boyd, 162 S.W. 
69, 110 Ark. 468, Ann.Cas.1916A 1004 
{a court of equity cannot alter the 
terms of an instrument creating a 
trust); Gulick v. Gulick, (N.J.Ch.) 
(BA. 354 (a court of chancery cannot 
interfere with a trust solemnly cre- 
ated and established by an order of 
court). 


Deviation from terms of trust see 
44 Harvard L. Rev. p 1025. 


55. Johns v. Johns, 50 N.E. 337, 
172 111. 472; Lowry v. Tiernan, 2 Harr. 
&G@ (Md.) 34. 


56. Stephens v. Collison, 113 N.H. 
691, 274 Ill. 389, Ann.Cas.1918D 559; 
Johns v. Montgomery, 106 N.E. 497, 
265 Ill. 21, L.R.A.1916B 1073, Ann.Cas. 
1916A 996; Curtiss v. Brown, 29 Ill. 
201. 


57. Mayall v. Mayall, 65 N.W. 942, 
63 Minn. 511. 


58. Stephens v. Collison, 113 N.E. 


138 A. 
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The exer- 
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merely because the interest of the parties will be 
served by doing: so.°° 
however, such that the estate may be totally lost to 
the beneficiaries, equity will not permit such loss 
for lack of power to modify the trust.%? 


Where a contingency arises, 


[§ 550] d. Execution of Trust by Court.*°? While 
a court of equity will not ordinarily assume the ad- 
ministration and execution of a trust, so long as 
there is a trustee acting and endeavoring to do his 
duty,®* it will not allow the trust to fail for want 
of a trustee,°* and it not only has power, in case 
of a vacaney, to appoint a trustee,®> but it may, 
on the death of a trustee, or his removal from the 
jurisdiction, or his refusal to act, or other cause 
preventing the execution of the trust, 


itself exe- 


cute the trust, whenever possible to do so.°* This 
691, 274 Tll. 889, Ann.Cas.1918D 559;]tle Guaranty Co., 148 A. 713, 105 N.J. 
Johns v. Johns, 50 .N.E. 337, 172 Ill. | Eq. 557; Pennington v. Metropolitan 
472; Gavin v. Curtin, 49 N.E. 523, | Museum of Art, 55 A. 468, 65 N.J.Eq. 
UA LU G40; 40 Nl. RANT Gres Ost rvae| ale 
Grand Rapids: Trust Co., 238 N.W. 


206, 255 Mich. 436; In re Caswell’s 
Will, 222 N.W.. 235, 197 Wis. 327, 61 
A-LR. 1359; “Upham, v.. Plankinton, 
140 N.W. 5, 152 Wis. 275, 48 L.R.A. 
N.S. 1004,°Ann. Cas.1914C 376. 


fa] hus equity has no authority 
to compel a beneficiary under a will 
to accept a compromise settlement of 
a trust estate in disregard or abroga- 
tion of the terms of the trust, not- 
withstanding it would be for the best 
interests of all concerned, and that all 
other beneficiaries’ had consented. 
Stephens v. Collison, 113 N.E. 691, 274 
Ill. 389, Ann.Cas.1918D 559. 


[b] Effect of statutes.—(1) Cahill 
Rev. St. (1927) c 22 par 50, provid- 
ing that equity courts may authorize 
trustees to sell, lease, mortgage, im- 
prove, ete., any portion of the trust 
estate or to do any, other act for its 
conservation, protection, or better- 
ment of the estate, does not confer 
any greater power on chancery courts 
than that which they previously had. 
Northern Trust Co. of Chicago v. 
Thompson, 245 Ill.App. 20. (2) The 
statute is inapplicable to estates cre- 
ated before the amended statute was 
passed. Northern Trust Co. of Chi- 
cago v. Thompson, supra. (CS Bo, 
(1917) p 303 § 1, providing that a 
court of equity may empower trustees 
to sell, mortgage, improve, lease, or 
otherwise deal in property, contem- 
plates that expectant interests shall 
be carefully safeguarded and that the 
corpus of the estate shall be kept in- 
tact until termination of trust, the 
only change permissible being in the 
form of the property for the purpose 
of conserving the principal. Lee v. 
Albro, £78 Be) 7845.91. Or, 2005 


59. Ala.—Pearce v. Pearce, 74 So. 
952, 199 Ala. 491. 


Ill.— Cary v. Cary, 141 N.E. 156, 309 
Ill. 330; Stephens v. Collison, 113 N. 
BH. 691, 274 Ill. 389, Ann.Cas.1918D 
559; Johns v. Montgomery, 106 N.E. 
495 265 Tl 20 RVAC LOO 107s, 
Ann.Cas.1916A 996; Packard vy. II- 
linois Trust & Savings Bank, 104 N. 
BE. 275; 26L Llle 450s (Curtiss y.broewsm 
29 Til. 2013. Northern, Trust (Co. of 
Chicago v. Thompson, 245 f1l.App. 20. 


Mich.-—Young v. Young, 237 N.W. 
535, 255 Mich. 173, 77 A.L.R. 963; City 
of Detroit v. Detroit Unitea Ry., KS: 
N.W. 697, 226 Mich. 354. 


N.J.-New Jersey Nat. Bank & 
Trust Co. v. Lincoln Mortgage & Ti- 


*By FRANCIS J. LUDES (§ '550). 


Or.—Lent v. Title & Trust Co. of 
Portland, 332i) 755137 Or. busts 


Tenn.—Weakley v. Barrow, 192 S. 
W. 927, 137 -Tenn.. 224; Bennett. v, 
Nashville Trust Co., 153 S.W. 840, 
127 Tenn. 126, 46 L.R.A.N.S. 43, Ann. 
Cas.1914A 1045. 


[a] Court stands in place of crea- 
tor of trust.—In the matter of ad- 
ministration out of the ordinary, the 
court must stand in place of the crea- 
tor of the trust, as near as may be, 
and speak by his implied direction un- 
der the new conditions. Unham v. 
Plankinton, 140 N.W. 5, 152 Wis. 275, 
48 L.R.A.N.S. 1004, Ann.Cas.1914C 376. 


60. Cary v. Cary, 141 N.E. 156, 309 
Ill. 3380; Stephens v. Collison, 113 N. 
BH. 691, 274 Ill. 389, Ann.Cas.1918D 
ge ae Vv. Johns; 50 JN.Bis 337, 172 


61. Suiter v. McWard, 159 N.E. 799, 
328 Ill. 462; Cary v. Cary, 141 N.E. 
156, 309 Ill. 330. 


62. Payment of trust paunas into 
court see infra §§ 929-932. 


63. Rothschild v. Schiff, 
1030, 188 N.Y. 327; 
ner; 2 Pa. Co. 407. 


Interference with exercise of dis- 
enn power by trustee see supra 
iS . 


80 N.E. 
Chandler v. Gard- 


64. See supra § 372. 
65. See supra § 377. 
66. U.S.—Colton v. Colton, 8 S.Ct. 


1164, 127 U.S. 300, 32 L.Ed. 138; Bates- 
ville Inst. v. Kauffman, 18 Wall. 151, 
21 L.Ed. 775; National Wire Bound 
Eee Co. v. Healy, 189 F. 49, 110 C.C.A. 


Ala.—Grand Lodge, K. P., v. Short- 
er, 122 So. 36, 219 Ala. 2988 ‘Cullum v. 
Mobile Branch Bank, 23° Ala. nukes 
Duncan v. Simmons, 2 Stew.&P. 536. 


Chaney, 206 P. 386, 


71 Colo. 2 io. 


Ga.—Collins v. Collins, 121 S.E. 218, 
157 Ga. 85; Prince v. Barrow, 48 S.E. 
412, 120 Ga. 810. 


parte age v. Reed, 155 I1).App. 


Ky.—Green’s Adm’rs v. Fidelity 
Trust Co. of Louisville, 120 S.W. 283, 
134 Ky. 311, 20 Ann.Cas. 861. 


Me.—Cutter v. Burroughs, 61 A. 767, 
100 Me. 379. 2 i 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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it may do by acting through its officers and agents,®7 
or, where nothing further remains to be done, by 
winding up the trust and deereeing the distribu- 
tion of the property and funds to the persons enti- 
tled thereto,*® or by any other means necessary to 
the proper execution of the trust.°® 


Acts done by parties interested during vacancy 
in the trusteeship will be upheld by a court of 
equity when consistent with the trust.7° 


Power in trust. 


Where a power is given to a 
trustee which he is required to execute, on his 


TRUSTS 


\ 
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on the court,™4 and the sole object is to carry out 
the intention of the trust creator.*? 
equity will not relieve against a nonexecution of 
power and that the interest undisposed of by the 
donee remains in the donor or his heirs** does not 


The rule that 


apply where there is not a mere power, but a trust 


in favor of the object of the power.** 


[§ 551] B. Possession and General Management 
of Property*?°—1. Collection of Assets and Claims 


Due Estate—a. In General—(1) General Powers and 


Duties. 


disqualification such power has been held to devolve 


Md.—Burroughs v. eA 


243, 66 Md. 171. 

' N.J.—Babbitt v. 

Eq. 44. 
N.C.—Laws v. Christmas, 100 S.E. 

587, 178 N.C. 359. 


Or.—Title & Trust Co. v. U. S. 
Fidelity & Guaranty Co., 1 P.(2d) 
13.007 17 42220) 80552138 Or. 8467) fcit 
Cyc}. , 


Tenn.—Schultz v. Blackford, 9 Lea 
431; Johnson vy. Roland, 2 Baxt. 203; 
Saunders vy. Harris, 1 Head 185. 


Eng.—Mortimer vy. Watts, 14 Beav. 
616, 51 Reprint 421; Browne v. Paull, 
16 Jur. 707; Dale v. Hamilton, 11 Jur. 
574, 2 Phil. 266, 22 Eng.Ch. 266, 41 
Reprint 945 [aff 5 Hare 369, 26 Eng. 
Ch. 369, 67 Reprint 955]; Gower v. 
Mainwaring, 2 Ves. 87, 28 Reprint 57. 


[a] Interference with trustee by 
beneficiary.—Where a trustee was 
ready and willing to do his duty, but 
the beneficiary prevented his doing so, 
the court will not execute the trust 
after the death of the beneficiary. 
Bailey v. Worster, 68 A. 698, 103 Me. 
170. 


[b] Cotrustees. — Generally, if a 
cotrustee refuses to act or is incapa- 
ble of administering the trust, ad- 
ministration devolves on the court. 
Warner v. Rogers, 255 Ill.App. 78. 


met 
the power given to a trustee is per- 
sonal and discretionary, it has been 
held that such power cannot be exer- 
cised by the court. Chicago Title & 
Trust Co. v. Zinser, 105 N.E. 718, 264 
Ill. 31, Ann.Cas.1915D 931; Williams 
v. Hund, 258 S.W. 703, 302 Mo. 451. 
But see McNair v. Montague, 103 N. 
E. 450, 260 Ill. 465 (where, under will 
giving one half of an estate in trust, 
and authorizing trustee to make the 
division and to turn over property to 
beneficiary if satisfied that he could 
handle it judiciously it was held that, 
after the beneficiary’s death, although 
no one else could make the division or 
turn over such one half, a court of 
equity might make the division). 


{d] Advancing portion of princi- 
pal.—aA provision of the will, author- 
izing trustees to advance a portion of 
the principal to minor life tenants, 
where they shall deem it expedient in 
view of their “necessities, comfort or 
welfare,’ has been held not to author- 
ize the court on which execution of 
the trust devolved to authorize ad- 
vance of five thousand dollars, where 
it appeared that such advance, if re- 
peated annually, would in a few years 
dissipate the money given to the 
minors, and it did not appear but that 
the income and other resources avail- 
able to their mother were not suffi- 
cient for their education and support. 
Martin v. Kimball, 96 A. 565, 86 N.J. 
Eq. 10 [aff 99 A. 1070]. 


Gaither, 


Babbitt, 26 N.J. 


Discretionary powers.—Where: 


{e] This power is vested in court 
of equity alone; it is not vested in, 
nor exercisable by, a probate court. 
Lovelady v. Davis, 33 Miss. 577. 


[f] In New York (1) under 1 Rev. 
St. (1st ed) p 2 ec 2 § 68, providing 
that, on the death of a surviving trus- 
tee, the trust, if unexecuted, shall vest 
in a court of chancery, in the absence 
of a trustee the supreme court will 
take on itself the execution of the 
trust (Tonnele v. Wetmore, 88 N.H. 
1068,-195 NOY. 43863 Kirk vy.) Kirks, 33) 
N.E. 552, 187 N.Y. 510; Greenland v. 
Waddell, 22 N.E. 367, 116 N.Y. 234, 15 
Am.S.R. 400; Rogers v. Rogers, 18 
N.E. 636, 111 N.Y. 228; Douglas v. 
Cruger, 80 N.Y. 15; Button v. Hem- 
mens, 86 N.Y.S. 829, 92 App.Div. 40; 
Robinson vy. Schmitt, 45 N.Y.S. 253, 
17 App.Div. 628; Train v. Davis, 98 
N.Y.S. 816, 49 Mise. 162 [aff 101 N.Y. 
S. 1147, 116 App.Div. 917]; McCosker 
v. Brady, 1 Barb.Ch. 329 [aff 1 N.Y. 
214, How.App.Cas. 480, 4 How.Pr. 291, 


3 Den. 610]; Suarez v. Pumpelly, 2 
Sandf.Ch. 336; King v. Donnelly, 5 
Paige 46), (2) and, when it appears 


that the court can carry out the 
wishes of the trust creator by execut- 
ing the trust, the provisions of the 
trust instrument should be given ef- 
fect (In re Lawler’s Will, 213 N.Y.S. 
723, 215 App.Div. 506 [aff 205 N.Y.S. 
271, 123 Misc. 72]); (3) and, where the 


estate has been enriched by money |, 
have been} 


received and known to 
stolen, the court has the duty to re- 
store the money (Whiting v. Hudson 
Trust ho. els SaNes.e So, e254 UNeY. wo4, 
Db AT ot AOE (4) While this 
statute has been held not to apply 
to trusts of personalty (Bucklin v. 
Bucklin, 1 Abb.Dec. 242, 40 N.Y. 141), 
(5) under L. (1909) ec 45 (Consol. L. 
{1909] c 41 § 20, providing that, where 
a sole trustee of a trust of personalty 
dies, the trust devolves on the su- 
preme court, where a constructive 
trust wholly of personal property 
arises on the death of a former hold- 
er of the personalty, the execution of 
the trust vests in the supreme court 
(Williams v. Fischlein, 129 N.Y.S. 129, 
144 App.Div. 244). 


67. U.S.—Batesville Inst. v. Kauff- 
man 18 WalleLloly 21 bE) bas: 


Md.—Burroughs v. Gaither, 
243, 66 Md. 171. 


N.Y.—Rogers v. Rogers, 18 N.E. 636, 
111 N.Y. 228; Robinson v. Schmitt, 
45 N.Y.S. 253, 17 App.Div. 628. 


Va.—Payne v. Morriss, 5 S.BK. 568. 


W.Va.—Washington Nat. Bldg., etc., 
Assoc. v. Buser, 57 S.B. 40, 61 W.Va. 
590 [foll Washington Nat. Blds. As- 
soc. v. Pifer, 57 S.E. 270, 62 W.Va. 105; 
Washington Nat. Bldg. Assoc. v. 
Daniels, 57 S.E. 1111, 62 W.Va. 91; 
Washington Nat. Bldg. Assoc. v. Con- 
ley, 57 S.E. 270, 62 W.Va. 65]. 


eas 


Authority of court to appoint agent | 


*By HENRY H. SKYLES (§§ 551-593). 


It is the right and duty of the trustee, and 
of him alone,7® to proceed, by suit, or other legal 


to assist trustee see supra § 529. 


68. Ky.—Waring v. Waring, 10 B. 
Mon. 331. 


Me.—Paine v. Forsaith, 30 A. 11, 86 
Me. 357. 


Miss.—Van Vacter v. McWillie, 31 
Miss. 568. 


N.Y.—Graham v. De Witt, 3 Bradf. 
Surr. 186. 


Eng.—Little v. Neil, 31 L.J.Ch. 627; 
Tomlin y. Hatfield, 12 Sim. 167, 35 
Eng.Ch. 143, 59 Reprint 1095. 


69. Matter of Carswell, 1 Phila. 
(Pa.) 521. . 


70. Wilson v. Towle, 36 N.H. 129. 


71. Sternberg v. Wolf, 100 A. 333, 
87 N.J.Hq. 49. 


72. O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306. 


73. See Powers § 160. 


74. Gorin v. Gordon, 38 Miss. 205; 
Smith v. Floyd, 35 N.E. 606, 140 N.Y. 
337;. Lacey v. Philcox, 5 Myl.&C. 72, 
46 Eng.Ch. 66, 41 Reprint 299; Salus- 
bury v. Denton, 3 Kay&J. 529, 69 Re- 
print 1219; Hutchinson v. Hutchinson, 
13 Ir.Eq. 332; In re Hargroves, Ir: R: 
8. Eq. 256; Brown v. Higgs, 4 Ves.Jr. 


'708, 31 Reprint 366 [aff 8 Ves.Jr. 561, 


32 Reprint 473]. 


75. Payment and recovery of pro- 
ceeds of sale of trust property see in- 
fra $°‘652: 


Right of trustee to institute fore- 
closure proceedings see Chattel Mort- 
gages § 491; Mortgages §§ 1557, 1558. 


76. Conn.—Brockett v. Middlesex 
Banking Co., 95 A. 12, 89 Conn. 645. 


Mo.—Richardson v. Frederitze, 35 
Mo. 266. 


N.J.—Speakman v. Tatem, 21 A. 466, 
48 N.J.Eq. 136. 


N.Y.—Brown v... Spohr, 84 N.Y.S. 
995, 87 App.Div. 622 [aff 73 N.B. 14, 
180 N.Y. 201]. 


Pa.—In re Kline’s Estate, 124 A. 
280,280 Pa. 41, 45, 32 A.L.R. 926 [quot 
Cyc]; Robinson’s Hst.,.16 Pa.Dist. 31, 
35 Pa‘Co. 81: 


And see cases infra notes 77-80. 


[a] Illustrations.—(1) Where, by 
decree, the principal of a legacy is to 
be paid direct to the trustee entitled 
and the interest into court to be dis- 
tributed to those legally entitled; the 
trustee is the proper party to present 
a petition for payment of the inter- 
est, and does not have to join therein 
the executor. Robinson’s Hstate, 16 
Pa. Dist, oli.o) Pa.Co. sls 762) Abthus= 
tee of collateral deposited with him as 
security for the payment of deben- 
tures issued by a corporation which 
has since become insolvent is entitled 
to collect such collateral pursuant to 
the terms of the ‘trust agreement, as 
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proceeding, if necessary,’ to collect or to reduce 
to possession the property and assets belonging to 
the trust estate,78 and to collect all claims due. the 
estate,7® within a reasonable time.® 
perform these duties, with due diligence, renders the 
trustee personally lable for the resulting loss.*? 
A testamentary trustee’s duty and responsibility 


TRUSTS 


® A failure to 


in this respect are not affected by the fact that 


against the receivers of the insolvent 
corporation, regardless of a provi- 
sion of a trust agreement for default 
on failure to pay interest or principal. 
Brackett v. Middlesex Banking Co., 95 
A. 12, 89 Conn. 645. 


[b] Claim against executor to re- 
cover property left in trust by his 
testator can only bé presented by the 
trustee, and not by the cestuis que 
er, ustent or their guardian. Bans Se 
son vy. Frederitze, 35 Mo. 266 


[c] Consent or protest of settlor 
to the collection of certain notes com- 
prising the trust fund is immaterial 
where the trust instrument confers 
discretion upon the trustees to de- 
mand payment. Brown y. Spohr, 84 
N.Y.S. 995, 87 App.Div. 622 [aff 73 
N.E. 14, 180 N.Y. 201]. 


77. Ala.—Mosaic: 
America v. Ellington, 


Templars of 
118 So. 764, 218 


Ala:.415; Hlston v. Roop, 32. So, 129, 
133 Ala. 331; Kennedy v. Winn, 80 
Ala. 165; Baker wv: Washington, 5 


Stew.&P, 142. 


Ky.—Cross v. Petree, 10 B.Mon. 413; 
Smith v. Smith, 19 S.W. 595, 14 Ky.L. 
369. et Pier 


N.Y.—Burns v. Niagara, Lockport & 
Ontario Power Co., 130 N.Y.S. 54, 145 
App.Div. 280. 


Pa.—In re Kline’s Estate, 124 A. 
280, 280 Pa. 41, 45, 32 A.L.R. 926 [quot 
Cyc]. 


Tex.—Hemman v. Hemman, 
App.) 251 S.W. 3138. 


78. U.S.—New York Security, etc., 
Co. v. Equitable Mortg. Co., 65 F. 12. 


Conn.—Brackett v. Middlesex Bank- 
ing Cor, 95 A. 12,789 Conn: 645. 


Hawaii—Estate of Isenberg, 28 
Hawaii 590. 


Mo.—Garesche v. Levering Invest- 
ment Co., 48 S.W. 658, 146 Mo. 436, 46 
L.R.A. 232; Richardson v. Frederiize, 
35 Mo. 266. 


N.J.—Speakman v. Tatem, 21 A. 466, 
48 N.J.EHq. 136. 


N.Y.—Burns v. Niagara, Lockport & 
Ontario Power Co., 130 N.Y.S. 54, 145 | 
App.Div. 280. 


(Civ. 


Pa.—In re Kline’S. state, 124 A. 
280, 280 Pa, 41,-32 DN elddise, 926; Robin- 
son’s Estate, 16 Pa.Dist.’ 31, 35 Paro; 


81. 
Tex.—Hemman v. Hemman, 
App) 2dL Saw. 313. 


‘Eng.—In re Brogden, 38 Ch.D. 546; 
McGachen v. Dew, 15 Beav. 84, 51 
Reprint 468; Fenwick v. Greenwell, 


(Civ. 


10 Beavy. 412, 50 Reprint 640; Briggs 
v. Massey, 61 L.J.Ch. 447; Lowry Vv. 
Fulton, 7 L.J.Ch. 158, 9 Sim. 104, 16 
Hing.Ch. 104, 59 Reprint 298; Bacon 


v. Clark, 3 Myl.&C. 294, 14 Eng.Ch. 
294, 40 Reprint 938. 


See Faircloth v. Brinson, 42 Ga. 619 
(as to evidence being insufficient to 
show that the executor had paid to 
himself as trustee). 


{a] Primary duty.—It is “the 
primary duty of the trustee to secure 
possession of the property, as other- 
wise the trust could not be executed.” | 
In re Kline’s Hstate, 124 A. 280, 282, 


280 Pa. 41, 32 A.L.R. 926. 


{[b] Trustee appointed in divorce 
stuit to hold property in trust for the 
support and maintenance of a child 
has authority to reduce notes to pos- 
session, collect them, institute neces- 
sary legal proceedings, and employ 
counsel without express instructions 
in the decree. Hemman v. Hemman, 
(Tex.Civ.App.) 251 S.W. 313. 


ieee Ala.—Kennedy v. Winn, 80 Ala. 


Cal.—Purdy y. Johnson, 163 P. 893, 
140 Caled ad. 


Colo.—Bell v. Lake County Board of 
Com’rs, 141 P. 861, 26 Colo.App. 192. 


Ky.—Cross v. Petree, 10 B.Mon. 413. 


Md.—Hunt v. Gontrum, 30 A. 620, 
80 Md. 64. 


N.Y.—Spencer v. Weber, 
753, 163 N.Y. 493. 


Pa.—Carr’s Estate,.24 Pa.Super. 369. 


Eng.—Byrne v. Norcott, 13 Beavy. 
336, 51 Reprint 130. 


And see cases infra note 81. 


80. In re Keane, 160 N.Y.S. 200, 95 
Mise: 25; In re Kline’s EHst., 124 A. 
A ee Pa. 41, 45, 32 A.L.R. 926 [quot 

ye]. 


[a] “What is a reasonable time 
must depend upon the circumstances 
of each particular case, and what 
would be a reasonable time in one in- 
stance would not necessarily be so in 
another. The test is whether the 
trustees have used that diligence and 
prudence in converting the debt into 
cash which careful and_ intelligent 


57 N.E. 


men would have used in the manage- 


ment of their own affairs.” In re 
Keane, 160 N.Y.S. 200, 207, 95 Misc. 
25% 


Ree Ala.—Kennedy v. Winn, 80 Ala. 


Cal.—Purdy v. Johnson, 163 P. 893, 
L7As Call 521% 


Ky.—Cross v. Petree, 10 B.Mon., 
413;. Smith v. Smith, 19 S.W. 595, 14 
Ky.L. 369. 


Md.—Hunt v. Gontrum, 30 A. 620, 
80 Md. 64. 


N.J:.—Speakman y. Tatem, 
48 N.J.Hq. 136. 

Pa.—In re Kline’s Est., 
280 Pa. 41,) 45," 32) ALR. 


21 A. 466, 


124 A. 280, 
926 [quot 


Cyc]; Carr’s Hstate, 24 Pa.Super. 
369; Bugh’s Hstate, 9 Pa.Dist.&Co. 
157. 


Eng.—Byrne v. Norcott, 13 Beav. 
3386, 51 Reprint 130; Simes v. Eyre, 6 
Hare 187, 31 HEng.Ch. 137, 67 Reprint 
1113; Maitland v. Bateman, 8 Jur. 
926; Kirby v. Mash, '3 Jur. 221; BAY. 
lar v. Millington, 4 Jur.N.S. 204 


[a] Thus it is the duty of the trus- 
tee under a will to take possession of 
the trust property, where he is given 
sole power to invest and reinvest the 
same, and where he takes no steps to 
obtain the property for four years 
after decedent’s death, nor to ascer- 
tain what has been done with it, or to 
require the executor to file an account 
except to ask the executor to file an 
account when he is put off with the 
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the executor of the estate is a reputable attorney,** 
or that the executor is given discretion as to when 
he will sell the trust property.** 
ever, is not so liable where he has acted, in good 
faith and with due prudence and diligence, and the 
loss has occurred without any fault on his part,*? 
as where he was justified in believing that an at- 


A trustee, how- 


excuse that the estate is in litigation, 
and has ample notice of the execu- 
tor’s financial condition, calling for 
action to protect the trust estate, the 
trustee is chargeable with supine neg- 
ligence in the execution of his trust, 
and therefore responsible for the dis- 
sipation of the trust estate by execu- 
tor. In re Kline’s Estate, 124 A. 280, 
280) Pa; 41, >32) A. Ri29 20; 


[b] Failure-to collect promissory 
notes distributed to them renders the 
trustees liable to the beneficiary for 
the amount of the notes, with inter- 
est, unless their failure to collect was 
not due to their fault. Purdy v. John- 
son, 163 .P. 893, 174.Cal- 521. 


“[e] “Am unnecessary delay in se- 
curing possession of trust property is 
at the personal risk of the trustee.” 
In re Kline’s Estate, 124 A. 280, 282, 
280 Pa. 41, 32 A.L.R. 926. 


Liability of cotrustees or succes- 
sive trustees see infra § 2. 


82. Inre Kline’s Estate, 124 A. 280, 
280 Pa. 41, 32 A.L.R. 926. 


[a] Where executor misappro- 
priated property, the fac+* that the 
executor is a reputable attorney does 
not excuse the trustee’s failure to take 
steps to secure the trust property. In 
re Kline’s Estate, 124 A. 280, 280 Pa. 
41) 32) ACTOR. 92.6: 


{b] Nonliability for default of at- 
torney not applicable.—‘‘The rule that 
a trustee will not be held personally 
liable for the default of a reputable 
attorney, employed to assist in 
executing the trust (see supra § 529) 

is not applicable for the rela- 
tion of attorney and client did not 
exist between executor and trustee.” 
In re Kline’s’ Estate, 124 A. 280, 283, 
280 Pa. 41, 32 A.L.R. 926. 


83. In re Kline’s Estate, supra. 


{a] Thus, where, in an action to 
surcharge the account of a trustee 
with the loss caused by the defalca- 
tion of the executor of the estate on 
the ground that the loss resulted from 
the trustee’s failure to require the 
executor to render an account, the fact 
that the executor was given discretion 
as to when he should sell the trust 
property was immaterial, where he 
sold it within a year after becoming 
executor, and no discretion was given 
him as to when he should turn over 
the proceeds. In re Kline’s Estate, 
124 A. 280, 280 Pa. 41, 32 A.L.R. 926. 


ee Ala.—Foscue v. Lyon, 55 Ala. 


Cal.—Purdy v. Johnson, 163 P. 893, 
174 Cal. 521. 


Kan.—In re jf rasteeehiD of Prager, 
186 P. 1015, 106 Kan. 14 


Mo.—Peake v. Famtood 82 Mo, 552. 


N.Y.—Matter of Olmstead, 63 N.Y.S. 
489, 30 Mise. 350 [mod on other 
grounds 66 N.Y.S. 212, 52 App.Diy, 
515 (aff 58 N.E. 1090, 164 N.Y. 570)]. 


Pa.—In re Coates’ Estate, 116 A. 
821, 273 Pa. ‘201. 


Tenn.—Hester  v. Wilkinson, 6 
Humphr. 215, 44 Am.D. 303. 


[a] MIllustrations.—(1) A trustee 
holding a mortgage which appears to 


¥or later cases, developuients and changes in the law see Annotations, same title and section number, 
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tempt to collect would result in a loss rather than 
a benefit to the trust estate,®> or where a delay was 
directed and approved by the beneficiaries.’ 


Extent or limitation of authority. 
the assets and debts, the trustee must act within 
whatever express authority is conferred by the 
instrument creating the trust;** and hence, where 
the trust fund is created in money, the trustee has 
no right to accept, without inquiry as to the char- 
acter and sufficiency of the alleged securities, any- 
thing but cash,8* unless under compulsion of a de- 
eree,*® or, in case of a testamentary trustee, be- 
cause the assets in the hands of the executor were 
such that it was necessary or at least prudent so 
Where such power is given to him, he may 
exercise his discretion in regard to leaving the 
trust funds where they are rather than collecting 
them,®! or as to receiving property other than that 
designated in the trust instrument.?? 


to do.® 


be ample security does not act im- 
properly, after fire has partly de- 
stroyed the buildings, by arranging 
with the owner of the equity of re- 
demption for the latter to take the 
insurance money due the trustee, in 
consideration that he make repairs 
made necessary by the fire. Matter of 
Olmstead, 63 N.Y.S. 489, 30 Misc. 350 
[mod on other grounds 66 N.Y.S. 212, 
52 App Div. 515 (aff 58 N.E. 1090, 164 
N.Y. 570)]. (2) Where a debt due 
a partnership, of which testator was 
a member, remained uncollected for 
more than thirty years after testator’s 
death, and for more than twenty-five 
years after the affairs of the partner- 
ship had been practically closed out, 
‘and after unsuccessful efforts had 
been made during all of such time to 
collect the debt, the action of the 
orphans’ court in charging off the debt 
as uncollectable on the account of a 
surviving and inactive trustee, in- 
stead of surcharging the trustee with 
amount thereof by reason of the de- 
struction of the firm’s books, was 
proper, where books were not de- 
stroved by such trustee but by an 
employee of the firm, and there was 
no showing of negligence on the part 
of trustee in failing to collect. In re 


Coates’ Estate, 116 A. 821, 273 Pa. 
201. 
[b] In England a trustee is re- 


lieved from liability, under’ the 
Judicial Trustees Act of 1896, when 
he has acted honestly and reasonably. 
In re Grindey, [1898] 2 Ch. 593. 


85. Matter of Olmstead, 63 N.Y.S. 
489, 30 Misc. 350 [mod on other 
grounds 66 N.Y.S. 212. 52 App.Div. 
515 (aff 58 N.E. 1090, 164 N.Y. 571)]; 
Donnell v. Donnell, 62 N.C. 148; Wim- 
bish v. Blanks, 76 Va. 365; In re Earl, 
39 Wkly.Rep. 107. 


[a] Delay, of year by a trustee to 
foreclose a mortgage belonging to the 
trust estate, and which had been ex- 
tended, has been held not to be neg- 
ligence, where he was advised that the 
extension might operate to release 
heirs of the original obligor, and the 
delay resulted in the collection of an 
installment of the interest. Matter of 
Olmstead, 63 N.Y.S. 489, 30 Misc. 350 
[mod on other grounds 66 N.Y.S. 212, 
52 Anv.Div. 515 (aff 58 N.E. 1090, 
164 N.Y. 571)]. 


g6. Waring v. Darnall, 10 Gill&J. 
(Ma.) 126; Johnson v. Kendall, 20 
N.H. 304. 

87. Dickinson v. Worthington, 10 


I. 860, 4 Hughes 430; U. S. Bank v. 
Bomford, 2. F.Cas.No, 909, 1 Hayw.&H. 


TRUSTS 


Acceptance of depreciated currency.?* 
of cases arising shortly after the termination of the 
Civil War, trustees were held chargeable with losses 


[65 C.J.] 687 


In a class 


resulting from accepting payment of obligations in 


In collecting 


256; Henshaw v. State Bank of West 
Pullman, 88 N.E. 214, 239 Ill. 515, 130 
Am.S.R. 241; Bank Com’rs v. New 
Hampshire Trust Co., 44 A. 130, 69 
N.H. 621. 


[a] Continuance of authority.—A 
trust agreement giving the trustee 
power to represent stockholders in 
all suits, and providing that, whether 
the trust is determined by lapse of 
time or otherwise, the power of the 
trustees to prosecute suits and to do 
all acts necessarily or properly in- 
cidental to the winding up of the trust 
shall continue, authorizes the trus- 
tee to recover certificates constituting 
the property of the trust for the bene- 
fit of the stockholders, as incidental 
to the winding up of the trust. Hen- 
shaw v. West Pullman State Bank, 
88 N.E. 214, 239 Ill. 515, 130 Am.S.R. 
241. 


88. Crawford’s Estate, 9 Pa.Dist. 
378, 24 Pa.Co. 364. 


[a] Thus, in case of a _ testa- 
mentary trust, where cash is given 
to a trustee, he cannot accept mort- 
gages as part of the fund merely be- 
cause they had been taken by the tes- 
tatrix. Crawford’s Estate, 9 Pa.Dist. 
878, 24 Pa.Co. 364. 


89. Crawford’s Estate, supra. 

90. Crawford’s Bstate, supra. 

91. In re Keane, 160 N.Y.S. 200, 95 
Mise. 25; Paddon v. Richardson, 7 
DeG.M.&G. 563, 56 Eng.Ch. 437, 44 
Reprint 219. 

fa] Thus, where the _ testator 


owned eighty per cent of the stock of 
a corporation indebted to him, and the 
entire will and powers given the trus- 
tees showed that he had absolute con- 
fidence in them and relied on their 
judgment to see that collection was 
not made from the corporation so as 
to hurt its business, the trustees are 
not chargeshle for the amount of such 
unpaid deb' as cash, but for it asa 
debt from ihe corporation to them as 
trustees. In re Keane, 160 N.Y.S. 200, 
95 Misc. 25. 


{b] Misconduct must be proved.— 
Where, under the terms of the instru- 
ment creating the trust, it is the duty 
of the trustees not to get in the trust 
funds if in their discretion they con- 
sider it inexpedient, misconduct on 
their part must be proved in order to 
render them liable for loss. Paddon 
v. Richardson, 7 DeG.M.&G. 563, 56 
Eng.Ch. 437, 44 Reprint 219. 


92. Foscue yv. Lyon, 55 Ala. 440. 
{a] One to whom money is left in 


confederate currency,®* except where they acted in 
good faith and as reasonably prudent business men 
would have acted in dealing with their own claims.?® 


Foreign trustee who does not derive his powers 
from the instrument creating the trust, but from 
his appointment by order of court, derives his pow- 
er to collect property and assets wholly from the laws 
of the state where appointed,®?® and henee he has 
no power, merely by virtue of such appointment, to 
collect property and assets\in another state.97? © 


[§ 552] (2) Cotrustees or Successive Trustees. 
Where there are several cotrustees, each trustee 
is liable only for his own default in failing to col- 
lect claims due the estate,®® except where one of 
the trustees becomes bankrupt during the delay,°® 


trust to invest in stocks in his dis- 
cretion may take from the executors, 
in payment of the legacy, such stocks 
as he approves, but he cannot accent 
real property or chattels, which he 
must sell before he can make the in- 
strument directed. 
55 Ala. 440. 


93. Investment in depreciated cur- 
rency see infra '§ 678. 


94. Mitchell v. Moore, 95 U.S. 587, 
24 L.Ed. 492 [aff 17 F.Cas.No. 9,770, 
2 Woods 483]: Linse v. Snears. 88 FF. 
952) reve iG)S-Cttols ells tape, 
T. Wd. 901]; Shipp v. Hettrick, 63 N.C. 
329; Donnell v. Donnell, 62 N.C. 148; 
Singleton v. Lowndes, 9 S.C. 4#5: Pat- 
sage v. Horsley, 29 Gratt. (70 Va.) 

63. 


95. Ala.—Foscue v. Lyon, 55 Ala. 
440; Ferguson v. Lowery, 54 Ala. 510, 
25 Am.R. 718. 


Ga.—Venable v. Cody. 68 Ga. 171; 
Westbrook v. Davis, 48 Ga. 471; Jep- 
son v. Patrick, 39 Ga. 569; Brown v. 
Wright, 39 Ga. 96. 


N.C.—Patton v. Farmer, 87 N.C. 337. 
S.C.—Crane v. Moses, 13 S.C. 561. 
Tex.—Rodgers v. Bass, 46 Tex. 505. 


{a] Evidence of good faith.—The 
facts and circumstances under which 
the Confederate money was received 
must be clearly and satisfactorily 
shown by the trustee as evidence of 
good faith, and the fairness of the 
transaction. Venab'te v. Cody, 68 Ga. 
171;+ Westbrook v.: Davis, 48 Ga. 471. 


96. Hartnett. v. Langan, 222 S.W. 
403, 282 Mo. 471; 


97. Hartnett v. Langan, supra. 


[a] Thus, where the will of an 
Illinois resident giving and beaneath- 
ing property to one for life with re- 
mainders over did not provide for any 
trustee, and the Illinois courts there- 
after appointed a trustee to ho’d 
funds derived from sale of property 
devised, such trustee has no title to, 
or right to collect or receipt for, notes 
executed by citizens.of Missouri and 
secured upon property in that state 
which were given to make good such 
fund previously dissipated by a Mis- 
souri trustee, for the powers of the 
Tilinois trustee are derived wholly 
from the Jaws of that state, which do 
not operate beyond the limits of thot 
jurisdiction. Hartnett v. Langan, 222 
S.W. 403, 282 Mo. 471. 


98. Ex p. Woodward, 2 Deac. 401. 


99. Grove v. Price, 26 Beay. 103, 53 
Reprint 836. 


Foscue v. Lyon, 
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or where a trustee who is not in default fails to 
bring prompt action against his cotrustee, whose 
misconduct has impaired the estate. Where, in 
such a case, the debtor pays to an insolvent trus- 
tee, in violation of his promise to a cotrustee not 
to do so, the latter has a right of action against 
him as for fraud.? 


Successive trustees. Where there are successive 
trustees, it ordinarily is the duty of the new trus- 
tee to exercise reasonable prudence and diligence 
to recover the trust funds or property from his pred- 
ecessor,® and to compel the latter to make good any 
loss incurred by him;* but if the trust property 
is in the hands of a third person, the new trustee 
may sue to recover it without first calling the for- 
mer trustee to account for his misconduct.> Where, 
‘however, the new trustee is authorized to receive, 
hold, and manage a fund devised to another in trust, 
he may, if he so prefers, leave the fund in the hands 
of the original trustee, and demand only the in- 
come,® and this rule also applies where the trustee 
is requested so to act.‘ But a trustee is not hable 
for the fault of his predecessor in failing to col- 
lect;®* nor is he chargeable with delinquency in 
failing to sue a predecessor for loss to the estate 
resulting from the nonpayment of taxes by the pred- 
ecessor, when both he and his surety were insolvent 


1. In re Willett, 15 N.Y.St. 445. 


2. Darnaby v. Watts, (Ky.) 21 8.W. | Person lived, 


pany from 
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rears of income, or so long as another 
relieved the trust com- 
prosecution of 


[§§ 552-554 
at the time the succeeding trustee first learned of 
the nonpayment.® Any loss resulting from a failure 
to sue upon a claim due the estate will be presumed 
to have been occasioned by the preceding trustee, 
where his delay was for a much longer period than 
that of his suceessor.!° 


[§ 553] (3) Effect of Payment to Trustee.1! Pay- 
ment to or upon the order of the trustee of money 
due the trust estate does not relieve the trustee 
from liability to the cestui que trust for losses re- 
sulting from any irregularity in connection with 
such payment amounting to a breach of trust;*? 
but it discharges the debtor from liability for the 
claim, aS against the cestui que trust,t® except 
where he colludes with, cr has notice of, a breach 
of trust by the trustee.1* Where there are several 
trustees, payments should be made to, and receipts 
given by, all of them, in order to discharge the per- 
son making the payment from liability for any 
loss resulting to the trust estate.+® 


[§ 554] (4) Release or Compromise of Demands.*° 
A trustee whose duty it is to collect a lien or charge 
held by the trust estate may, upon payment, execute 
a proper release or satisfaction piece;!7 but as a 
general rule he can release such a lien or charge 
only upon full payment of the obligation ;1§ although 


404 DOT IN. Yon SUG, 1a Amis Ra S2os 
Lincoln v. Purcell, 2 Head (Tenn.) 148, 


action | 73 Am.D. 196; Pritchard v. Langher, 2 


333. ee Neate = ‘ against the eI ened: pie Vern.Ch. 197, 23 Reprint 729. 

3. eClure v. iddletown rust | up to the time of the decease of such 
Co., 110 A. 888, 95 Conn. 148; In rej} other person, but not thereafter. Mc- debieaae ee ae One eres pee 
Lane’s Will, 97 A. 587, 11 Del.Ch. 122;! Clure v. Middletown Trust Co., 110 s SOL Gero Oh USES 


Rowe v. Bentley, 29 Gratt. 
756. 

[a] Upon qualification as succes- 
sor trustee, the first duty resting on a 
trust company is to secure possession 


P. 1015, 106 Kan. 14. 
9. Peake v. Jamison, 82 Mo. 552. 


with full notice that such payment is 
contrary to the terms of the instru- 
ment creating the,trust, renders the 
person making it, as well as the trus- 
tees, responsible for the breach of 
trust. Andrews v. Bousfield, 10 Beav. 
511, 50 Reprint 678. 


of all the assets of the trust estate, 10. Bentley v.. Shreve, 2 Md.Ch. 
not being under an absolute auty to | 215. 

secure their possession, but merely to E 
exercise due care. McClure v. Middle- [a] Thus, where a trustee fails to 


town Trust Co., 110 A. 8388, 95 Conn. 


148. 


{b] Due diligence on the part ofa 
successor trustee in securing the as- 
sets of the estate does not require 
him to advance his own funds, or in- 
cur expense or liability in the collec- 
tion, and he has the right to demand 
of beneficiaries indemnity for expens- 
es attendant on investigation, where 
there were no assets in his hands, and 
the refusal of the beneficiaries to re- 
spond releases him from obligation to 
go further. McClure v. Middletown 
Trust Co., 110 A. 838, 95 Conn. 148. 


4. Bennett v. Pierce, 74 N.E. 360, 
188 Mass. 186. 

fa] It is only for neglect in this 
regard that the new trustee can be 
made liable for the misapplication of 
his predecessor. Green v. Gaskill, 56 
N.E. 560, 175 Mass. 265; 
Pegram, 109 Mass. 541. 


5. Hart v. Goadby, 123 N.Y.S. 166, 
1388 App.Div. 160. 


6. Proprietors White School House 
v. Post, 31 Conn. 240. 


7. McClure v. Middletown Trust 
Co., 110 A. 888, 95 Conn. 148. 


[a] 


Blake v. 


Request of beneficiary of a 
testamentary trust, to a trust com- 
pany, aS successor trustee, that she 
did not wish action taken against the 
former trustee in default, so long as 
he continued to make payments of ar- 


(70 Va.) | A. 838, 95 Conn. 148. 
8. In re Trusteeship of Prager, 186 


sue upon a note during the three years 
intervening between its maturity and 
his death, and his successor brings 
suit thereon within one year after his 
appointment, any loss resulting will 
be presumed to have been occasioned 
by the negligence of the original trus- 
tee. Bentley v. Shreve, 2 Md.Ch. 215. 


11. Effect of payment in general 
see Payment §§ 67-70. 


12. Creighton v. Pringle, 3 S.C. 
77; Lincoln v. Purcell, 2 Head (Tenn.) 
143, 73 Am.D. 196; Andrews v. Bous- 
field, 10 Beav. 511, 50 Reprint 678. 


Liability for breach of trust in gen- 
eral see supra § 519. 


Rights of cestui que trust as 
against trustee in general sée 
§§ 873-887. 


13. Thomassen v. Van Wyngaar- 
den, 22 N.W. 927, 65 Iowa 687; Creigh- 
ton v. Pringle, 3 S.C. 77; Roberts v. 
Lloyd, 2 Beav. 376, 17 Eng.Ch. 376, 48 
Reprint 1227. 


[a] Payments not warranted.— 
The obligor of a bond, held by a trus- 
tee under an assignment of which the 
obligor had notice, not of the par- 
ticular terms of the trust, is not liable 
for payments not warranted by the 
trust made by him under the direction 
of the trustee. Roberts v. Lloyd, 2 
pe 376, 17 Eng.Ch. 376, 48 Reprint 
1227 


14. 


infra 


McPherson vy. Rollins, 14 N.E. 


15. Webb v. Ledsam. 1 Jur.N.S. 
775, 1 Kay&J. 385, 69 Reprint 508; 
In re Carr, 36 Wkly.Rep. 688. 


: piebulbes of cotrustees see infra 


16. Compromise in general see 
Compromise and Settlement 12 C.J. 
p 312. 

Release in general see Release 53 
Cis pods 


17. Bendheim v. Morrow, 25 N.Y.S. 
900, 73 Hun 90. 


{a] Thus, where a mortgage to 
trustees shows that they are re- 
quired to collect the.sum secured, and 
to distribute it to the parties entitled 
thereto, that to accomplish such pur- 
pose they have authority to execute 
and deliver a proper. satisfaction 
piece, and that they have special au- 
thority to satisfy the mortgage for 
certain specified purposes, a satisfac- 
tion piece executed by them is suffi- 
cient to extinguish the lien of the 
mortgage, without any consent there- 
to by the beneficiaries of the trust. 
Bendheim v. Morrow, 25 N.Y.S. 900, 73 
Hun 90, 


[b] Presumption arising from sat- 
isfaction of mortgage by trustees is, 
in the absence of evidence to the con- 
trary, that it was done in the proper 
discharge of their duties. Bendheim 
v. Morrow, 25 N.Y.S. 900, 73 Hun 90. 


1s.) US'—_Robb: v-) Vos, a5. S.Ct. 4. 
L55)U.S. 135 (39) a. Wada 523 Dickinson Vv. 
Wor thington, 10 F. 860, 4 Hughes 4380. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 554-555] 


he will not be held lable for the face value of the 
than the amount received 
could have been realized on it,?® nor will he be lia- 
ble where there was in fact no such claim.?° 


claim where no more 


Compromise. 


2 


securities in payment thereof,?? or by the canecella- 
tion of a debt due from the trustee individually,?? 


As a general rule a trustee has 
no general authority to compromise a claim due 
the trust estate,*! as by the acceptance of other 
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trustee.?? 


unless authority to compromise is given to the 


trustee by the instrument creating the trust;?+ and 
accordingly, in the absence of such authority, such 
a compromise is not binding on the cestuis que trust- 
ent, unless they have consented thereto,”® or unless 
the compromise has been properly approved by the 


Md.—Abell v. Brown, 55 Md. 217. 


Mo.—Armstrong v. Robards, 81 Mo. 
445. 


N.J.—Green vy. Beatty, 1 N.J.Law 
142; Carter v. Carter, 53 A. 1690, 63 
N.J. Pq: 726 [aff 55) A. 1132) 65° N-S: 
Eq. 766]. 


N.C.—Belcher v. Cobb, 86 S.E. 600, 
169 N.C. 689. 


S.C.—Mayrant v. Guignard, 22 S.C. 
Eq. 112. 


Tenn.—Iincoln v. Purcell, 2 
143, 73 Am.D. 196. 


Eng.—Jevon v. Bush, 1 Vern.Ch. 
342, 23 Reprint 508. 


{a] Rule applied.—(1) Where a 
cestui que trust borrows from the 
trustee an amount, one half of which 
belongs to the fund in which she is 
interested, and one half to another 
trust fund in which she has no in- 
terest, and secures both amounts by 
mortgage, an arrangement made be- 
tween the trustee and cestui que trust 
to release the mortgage, and charge 
the amount thereof against the funds 
in his hands payable to her, is inef- 
fectual as to the fund in which the 
mortgagor has no interest. Mallery v. 
Quinn, 40 A. 1079, 88 Md. 38. (2) 
Where a trustee obtains a judgment 
in his favor establishing the title of 
the cestui que trust, but at the next 
term consents to another judgment, 
setting aside the one in his favor 
and declaring that the guardian of 
the grantor in the trust deed is the 
owner of the trust estate, and that the 
trust deed be declared void, such con- 
sent judgment is not binding on the 
ecestui que trust, since the unneces- 
sary surrender of the trust estate 1s 
beyond the power of the trustee. 
Belcher v. Cobb, 86 S.E. 600, 169 N.C. 
659. 

{b] As nullity—(1) If a party 
hold, as a naked trustee, a lien for 
another, a release by him of such lien 
to a person having knowledge of the 
character of his claim is a nullity. 
Lincoln vy. Purcell, 2 Head (Tenn.) 143, 
hot Ae Ae o'G: @) A trustee cannot 
waive rights of the cestui que trust 
by an executory contract, without a 
valuable consideration, and in favor 
of one who knew of the equities be- 
tween the trustee and cestui que 
trust, and such contract will not be 
enforced by a court of equity, to the 
injury of the trust estate. Mayrant 
v. Guignard, 22 S.C.Eq. 112. 


[c] Cancellation of mortgage by a 
trustee, for the purpose of increasing 
the property of the party chargeable 
with the payment thereof so as to ob- 
tain a further credit for such party, 
with the knowledge of the creditors, 
is illegal. Carter v. Carter, 53 A. 160, 
63 N.J.Eq. 726 [aff 55 A. 11382, 65 N. 
J.Eq. 766]. 


Head 
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tui que trust.*? 


19. Calkins v. Bump, 79 N.W. 491, 
120 Mich. 335. 
fa] MIllustration.—A trustee is not 


chargeable with the face value of a 
mortgage which he has discharged 
for less, where no more could have 
been realized from the mortgaged 
property. Calkins v. Bump, 79 N.W. 
491, 120 Mich. 335. 


20. Lang v. Metzger, 69 N.E. 493, 
206 Ill. 475 [aff 101 Ill. App. 380]. 


fa] Thus a trustee is not liable for 
releasing a Geed of trust purporting to 
secure a loan of trust funds, without 
first obtaining a repayment of the 
loan, where in fact no Such loan was 
ever made, the papers purporting to 
make the loan being a sham. [Lang 
v. Metzger, 69 N.E. 493, 206 Ill. 475 
[aff 101 Dll.App. 380]. 


21. Ala.—Chamberlain vy. Dorrance, 
69 Ala. 40. 


Ill.—Morris v. Thomas, 17 Ill. 112. 


Ind.—Hollingsworth v. Knox Coun- 
ty, 53 N.E. 488, 22 Ind.App. 232. 


N.C.—Bizzell v. McKinnon, 28 S.E. 
Qty 2 LON, Cost SiG: 


S.C.—Pool v. Dial, 10 S.C. 440; 
cot v. Heyward, 5 $c. 441, 


But see Gonez v. Gonez, 54 N.Y.S. 
237, 33 App.Div. 379 (holding that it 
cannot be said that the law is settled 
that a grantee of land bounded by an 
unestablished street, that never had 
an actual existence, takes title to the 
middle, with the right to use it for 
any exclusive purposes of his own, 
so that a trustee under the grantee 
will not be held liable for compromis- 
ing by paying another the value of 
his building thereon, instead of rely- 
ing on a suit for the land). 


fa] Equity will set aside such a 
compromise, as a violation of the 
trust, notwithstanding it might have 
been enforced at common law. Mor- 
TAS Vee NOMA ey Line. wile. 


Ba- 


22. Hoge v. Vintroux, 21 W.Va. 1. 
23. Maynard v. Cleveland, 76 Ga. 
52; Sweet v. Jeffries, 67 Mo. 420. 


[a] Thus the discharge by a trust 
debtor of an individual debt of the 
trustee, who holds such debtor’s note 
as part of the trust estate, is not a 
good payment by the debtor to the 
trust estate, although the trustee is 
perfectly solvent at the time. May- 
nard v. Cleveland, 76 Ga. 52. 


{b] If cestuis que trustent adopt 
settlement and compel the sureties 
of the trustee to make good the 
amount to him, they cannot afterward 
recover it of the original debtor. 
Sweet v. Jeffries, 67 Mo. 420. 


24. Conn.—Brackett v. Middlesex 
Banking Co., 95 A. 12, 89 Conn. 645. 


Ind.—Hollingsworth v. Knox Coun- 


Repudiation of compromise. 
pudiate such a compromise is in the cestui que trust, 
and is personal to him;?° 
for him by other ereditors of the debtor, for the 
purpose of appropriating all his property to them- 
selves, to the exclusion of the debt settled by the 


[§ 555] (5) Submission to Arbitration.*° 
trustee may submit a controversy to the award of 
arbitration,*+ and it has been held that such award, 
when made, is binding and conclusive upon the c¢es- 


[65 C.J.] 689 


court,?® or is such a compromise as the court would 
have authorized in the first instance.?* 


The right to re- 


it cannot be exercised 


A 


ty Board of Com’rs, 53 N.E. 488, 22 


Ind.App. 232. 


Md.—Caldwell v. Brown, 7 A. 264, 
66 Md. 293. 


N.Y.—Allen vy. Randolph, 4 Johns. 
Ch. 693. 


Tenn.—-Nashville Trust Co. v. Dake, 
36 S.W.(2d) 905, 162 Tenn. 356. 


[a] Authority to collect “in such 
manner as it may deem best” gives 
the trustee the rtght to compromise 
claims according to its sound judg- 
ment while acting with due care and 
in good faith. Brackett v. Middlesex 
Banking Co., 95 A. 12, 89 Conn. 645. 


[b] Authority to compromise 
claims against property refers to 
property passing to the trustee, not 
to claims against a beneficiary of the 
trust. Nashville Trust Co. v. Dake, 
36 S,W.(2d) 905, 162 Tenn. 356. 


25. Dickinson vy. Worthington, 10 
F. 860, 4 Hughes 430; Maynard v. 
Cleveland, 76 Ga. 52; Sweet v. Jeffries, 


67 Mo. 420; Bizzell v. McKinnon, 28 
Sei 212A ENC.» L8G. 
26. Bennett’s Guardian v. Cary’s 


ee & Trustee, 276 S.W. 818, 210 Ky. 
725. 


{a] Approval held proper.—Where 
the trustee of a will entered into a 
compromise settlement with a con- 
testant, which | compromise was 
agreed to by all adults involved in the 
settlement and approved by the chan- 
eellor, the chancellor properly exer- 
cised his discretion in approving such 
settlement as advantageous to the 
children, where it was shown the com- 
promise avoided possibility of loss of 
the entire estate and assured the in- 
fants of comfortable home and educa- 
tion. Bennett’s Guardian v. Cary’s 
Heres & Trustee, 276 S.W. 818, 210 Ky 


27.) Booluvee Dial a oe 440; Bacot 
v. Heyward, 5 S.C. 

28. Chamberlain v. Dorrance, 69 
Ala. 40. . 

29. Chamberlain vy. Dorrance, su- 
pra. 

30. Arbitration in general see Ar- 


bitration and Award, 5 C.J. p 1. 


Sl. Brower vy. Osterhout, 7 Watts 
&S. (Pa.) 344. 


[a] Thus it is competent for trus- 
tees, being the owners of the legal ti- 
tle to lana, to submit a question of 
boundary respecting it to the award 
of arbitrators. Brower v. Osterhout, 
7 Watts&S. (Pa.) 344. 


32. Brower v. Osterhout, supra. 


{a] In Massachusetts (1) the right 
of a trustee to submit the rights of 
his cestuis que trustent to arbitra- 
tion or reference was at one time de- 
nied. Thomas y. Leach, 2 Mass. 152. 
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[§ 556] b. Rents and Profits**—(1) In General. 
Except to the extent there is a statutory provision 
to the contrary,** a trustee of an express trust 
who has active duties to perform concerning the 
management of the estate has authority to collect 
the rents and profits thereof,*> or to permit them 
to be collected by another in keeping with the terms 


of the trust.2* Accordingly, even 
tee is empowered to use the rents, 


(2) But a subsequent statute, held to 
be constitutional, empowered the su- 
preme judicial court to authorize 
trustees to adjust controversies by 
arbitration or compromise. Clarke v. 
Cordis, 4 Allen 466. 


[b] In Ontario (1) it has been 
held that, where such submission is 
made by the trustees, in case of an 
adverse finding, the award is binding 
on them personally (In re Mason, of 
Grant Ch. 629), (2) but that a sub- 
mission by a cestui que trust is not 
binding on the trustee (McDonell v. 
Boulton, 17 U.C.Q.B. 14). 


33. Cross references: 


Interest on funds of estate see infra 
§§ 707-716. 


Power to lease see infra §$§ 664-671. 
Right to income and accumulations 
_ see infra §§ 730-733. 

34. See cases infra this note. 


[a] In New York, for example (1) 
under 1 Rev. St. p 729 § 56, which pro- 
vides that “a devise of lands to exec- 
utors or other trustees, to be sold or 
mortgzeged, where the trustees are not 
also empowered to receive the rents 
and profits, shall vest no title in the 
trustee, but the trust shall be valid 
as a power, and the lands shall de- 
scend to the heirs or pass to the devi- 
sees of the testator, subject to the 
execution of the power,” where there 
is no provision in a will authorizing 
the trustee to receive rents and 
profits, the devisee is entitled to col- 
lect them, as the one in whom the real 
estate vested. Clift v. Mores, 22 N.E. 
393, 116 N.Y. 144. (2) A wife, who 
is executrix and trustee under her 
husband’s will, is not chargeable with 
the rental value of premises used as 
a residence by her and the children, 
who are sole beneficiaries of the trust, 
where under the will title has vested 
in the children on their reaching a 
certain age, under Real Prop. L. § 
101, the wife’s authority to collect 
rent and income having then ceased, 
and the children then becoming ten- 
ants in common. In re Enurly’s Es- 
tate, 182 N.Y.S. 537, 112 Misc. 54 [aff 
185 N.Y.S. 926, 195 App.Div. 889]. 


35. Thompson v. Thompson, 2 N. 
E. 119, 140 Mass. 28; Donovan v. Van 
de Mark, 78 N.Y. 244: Stromen v. 
Rottenbury, 4 S.C.Eq. 268; Taylor v. 
Taylor, L.R. 20 Eq.’ 297; Green vi. 
Belchier, 1 Atk. 505, 26 Reprint 319. 


[a] Executor, as trustee, with au- 
thority to lease land, has implied 
power to collect rent. Striker v. 
Daly, 119 N.E. 882, 223 N.Y. 468. 


[b] UWader will devising real prop- 
erty to trustee to collect the rents 
and apply them to certain purposes, 
the right to receive the income pass- 
es at once to the trustee. Windsor 
Trust Co. v. Waterbury, 145 N.Y.S. 
794, 160 App.Div. 571 [aff 107 N.E. 
1087, 213 N.Y. 686]. 


[ec] Stock dividends.—As against 
the corporaticn, a trustee is entitled 
to recover dividends on corporate 
stock held by him in trust. Consoli- 
dated Fruit Jar Co. v. Wisner, 97 N. 
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collect ;*° 


though the trus- 
issues, and prof- 


12S. 52,0110) App. Div 9993. e Nees. 
128, 103 App.Div. 453 [aff 81 N.EH. 
1162, 188 N.Y. 624]. 


{d] Rule applied.—Where a cestui 
que trust occupies trust real prop- 
erty which he is given no right to 
occupy by the will creating the trust, 
the rent for such occupation is prop- 
erly charged by the trustee against 
the property which is held in trust 
for him. Thompson v. Thompson, 2 
N.E. 119, 140 Mass. 28. 


S6. In re Mosebach, 28 Pa.Dist. 64. 


[a] Trustee for infant:may allow 
the infant’s stepmother with whom 
the infant lives to collect rental for 
a room in their residence, where this, 
together with the incozne from the 
trust, is less than the amount she ex- 
pends for the infant. In re Mose- 
bach, 28 Pa.Dist. 64. 


87. Neal v. Bleckley, 
51 S.C. 506. 


Use of fund or property in general 
see infra §§ 558-593. 


88. Cal.—Lamb y. Lamb, 
Soe le Wal @ aden OMkle 


PN ge Sia v. Milford, 33 App.D.C. 


Ga.—Bourquin v. Bourquin, 47 S.E. 
639, 120 Ga. 115. 


ge angela -v. Alwood, 84 Ill. 
497. 


Iowa.—Dillivan v. German Sav. 
Bank, 124 N.W. 350 [mod on other 
grounds 136 N.W. 120]. 


Mass.—Bradbury v. Birchmore, 117 
Mass. 569. 


N.Y.—New York L. Ins., ete., Co. v. 
Cuthbert, 52 N.Y.S. 653, 31 App.Div. 
191 [aff 55 N.E. 1098, 160 N.Y. 705]. 


N.C.—Albright v. Albright, 91 N. 
C. 220. 


Pa.—Stafford v. Wheeler, 93 Pa, 462. 


S.C.—Neal v. Bleckley, 29 S.E. 249, 
51 S.C. 506; Thomson v. Peake, 17 S. 
BE. 45, 725, 38 S.C. 440; Rainsford v. 
Rainsford, 16 S.C.Eq. 335. 


{a] If trustee uses ordinary and 
reasonable care in renting the prop- 
erty, he is to be charged with only the 
actual receipts less proper expendi- 
tures. Dillivan vy. German Say. Bank, 
(Iowa) 124 N.W. 350 [mod on other 
grounds 136 N.W. 120]. 


[b] Of improved property.—W here 
the heirs of a trustee authorized only 
to make such improvements as were 
reasonable and necessary to preserve 
the income-producing capacity of the 
property continue, after the death of 
their ancestor and the expiration of 
the trust, to hold the property as 
their own, and, upon the destruction 
by fire of a building on the land, re- 
build in a much more substantial 
manner, they are chargeable, in an 
accounting with the owners, with all 
rents received, and not only such 
rents as the property would have 
yielded without the improvements 
inade by them. Nash v. Milford, 33 
App.D.C,. 142. 


[ec] “Rents and profits” 


29 S.E. 249, 


aWisey 1S 


of trust 


[§ 556 


its in supporting and educating the beneficiaries,** 
he is accountable for the amount of rents and prof- 
its actually received by him from others,*®* or which 
by due diligence he could have collected,*® unless 
he can show some good reason for his failure to 
and is also accountable for rents and 
profits derived from his own personal use of the 
trust property,t! particularly where his retention 


estate, while they do not include pur- 
chase money received in part pay- 
ment for land the purchase of which 
was abandoned by the purchasers, and 
wherein the trustee is bound to reim- 
burse the latter, do include as charge- 
able against the trustee all the rents 
and profits he has received or would 
have received by reasonable efforts. 
Mansfield v. Alwood, 84 Ill. 497. 


[d] Where trust is declared in- 
valid as to the real property, the per- 
son who has acted as trustee is bound 
to account to the real owners for the 
rents and profits which he has re- 
ceived. New York L. Ins,., ete., Co. v. 
Cuthbert, 52 N.Y.S. 653, 31 Avpp.Div. 
191 [aff 55 N.E. 1098, 160 N.Y. 7053: 


Accounting and settlement in gen- 
eral see infra §§ 778-872. 


39. Purdy v. Johnson, 163 P. 893, 
174 Cal. 521; Mansfield v. Alwood, 84 
jl. 497; In re Smith’s Estate, 204 N. 
Y.S. 475, 123 Mise. 69; Okeden v. Oke- 
den. 1 Atk. 549, 26 Reprint 345. See 
Kiesendahl v. Ganoe, 185 P. 589, 94 
Or, 283 (termination of trust and lia- 
bility for damages for negligence in 
collecting and securing rents). 


[a] Illustrations.—(1) Where tes- 
tamentary trustees rented land of a 
trust, but their accounts in a benefi- 
ciary’s action against them showed 
that only part of the rent was col- 
lected, the trustees were bound to 
account for the balance, unless they 
could show some good reason for fail- 
ure to collect. Purdy v. Johnson, 163 
PL 893,174 Calo 5219) Where the 
beneficiaries are adults, and the tes- 
tamentary trustee has notice that 
they want the rent collected, he will 
be surcharged for failing to bring an 
action to collect it, notwithstanding 
his claim that such an action might 
have resulted in foreclosure of an out- 
standing mortgage. In re Smith’s 
Estate, 204 N.Y.S. 475, 123 Misc. 69. 


40. Purdy v. Johnson, 163 P. 893, 
174 Cal. 69; In re Smith’s Estate, 204 
N.Y.S. 475, 123 Mise. 69. 


[a] Trustee must show that ef- 
forts to collect rent through legal 
proceedings would have been fruit- 
less, to relieve himself from responsi- 
bility for his inaction. In re Smith’s 
Hstate, 204 N.Y.S. 475, 123 Mise. 69. 


41. Bent v. Priest, 10 Mo.App. 562 
[aff 86 Mo. 475]; Owens vy. Williams, 


41 S.E. 93, 130 N.C. 165; Holt’s Est., 
27 Pa.Co. 543; Thomson vy. Peake, 17 
S.E. 45, 725, 88 S.C. 440; Rainsford 


v. Rainsford, 16 S.C.Eq. 335. 


[a] If in lawful possession of the 
trust property, he is not chargeable 
with the rental value of the land, but 
only with the profits that he actually 
derived therefrom. Thomson vy. 
Peake, 17 S.E. 45, 38 S.c. 440. 


[b] Trustee occupying position of 
mcrtgagee in possession is liable for 
the use of the premises not only for 
the time he has been in possession, 
but for the time others have been in 
possession under authority from him. 
ee v. Williams, 41 S.E. 93, 139 N. 
a JO. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ow 


dhe. 
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and use of the property is fraudulent.4? In ease he 
is negligent and unfaithful in letting or using the 
property, he is accountable for the amount of rents 
and profits which the property reasonably ought 
to have yielded.#* <A trustee, however, is not ac- 
countable for rents and profits for a period of time 
during which the trust property is in the hands of 
a receiver,** or where it has actually been in the 
possession of the cestui que trust and has been 
used by him,*® or for profits which some one else 
has been enabled to make through an accidental 
connection with him;*® nor is he chargeable with 
rental lost through a mere error of judgment.** 
Where the trust funds or property are employed in 
the business of a partnership, of which the trustee 
is a member, the eestui que trust cannot claim a 
proportionate share of the profits which arise not 
only from the use of the money, but from the labor 


TRUSTS 


[65 C.J.] 691 


[§ 557] (2) Where No Duty To Rent. The Jiahil- 
ity of a trustee of an implied,*® resulting,®® construe- 
tive,°' or other trust which does not impose any 
duty of renting the property upon the trustee,°* 
is only for the rents and profits which he actually 
receives’ or the benefit which he ha’ enjoyed from 
using the property himself. Thus a trustee for 
the sale of property is charged with no duty of 
renting the property,®® and is not lable for not 
renting it,°* even though he is unable to find a 
purchaser,** particularly where he allows the prop- 
erty to be vacant because it is more readily sala- 
ble in that condition;°* but where the property is 
already rented, he may enter thereon and receive 
the rents and profits pending the sale,>® and is lia- 
ble for any benefit which he has received, where 
he not. only does not sell it, but enters upon and 
uses it himself.®° 

[§ 558] 2. Possession, Preservation, and Manage- 


and attention bestowed on the business.#$ 


42. Bradley Co. v. Bradley, 173 P. 
1013, 37. Cal.App: -268; | Fricker: v. 
Americus Mfg. & Improvement Co., 
52 S.E. 65, 124 Ga. 165. 


43. Ind.—Taylor v. Calvert, 37 N. 
Be 531, 138 Ind.*67. 


Iowa.—Dillivan v. German Sav. 
Bank, 124 N.W. 350 [mod on other 
grounds 136 N.W. 120]. 


N.M.—Candelaria v. Miera, 134 P. 
829, 831, 18 N.M. 107 [cit Cyc]. 


Pa.—Landis v. Scott, 32 Pa. 495; 
Mansfield’s Estate, 19 Pa.Super. 26. 


S.C.—Neely v. People’s Bank of An- 
derson, 130 S.E. 550, 133 S.C. 43; Stro- 
man v. Rottenbury, 4 S.C.Eq. 268. 


Ont.—Chisholm y. Barnard, 
Grant Ch. 479. 


fa] Reason for rule.—‘‘While the 
court will not exact more from trus- 
tees than such conduct as a prudent 
man would pursue in the management 
of his own property, yet it requires 
from them full explanations of all 
their dealings, and of the causes why 
outstanding assets were not collected, 
or property of the estate has disap- 
peared; and a trustee who cannot 
satisfactorily account for the one or 
the other will be chargeable with 
them. It is the duty of every one as- 
suming the position of a trustee to 
keep accurate accounts, and to be 
‘ready at all times to explain his deal- 
ings with the estate, and to be able 
to shew why he has not got in any 
portion of it, whether due to it in the 
shape of rents or otherwise.” Chis- 
holm v. Barnard, 10 GrantCh. (Ont.) 
479, 481. 


{b] If trustee fails to use ordi- 
nary care in making trust property 
produce income, he is liable for the 
reasonable rental value thereof. Dil- 
livan v. German Sav. Bank, (Iowa) 
124 N.W. 350 [mod.on other grounds 
136 N.W. 120]; Neely v. People’s Bank 
of Anderson, 130 S.E. 550, 133 .8.C. 43. 


[ec] Highest rent which could have 
been obtained may be charged against 
a trustee who makes no effort to rent 
the property, but occupies it himself. 
Landis v. Scott, 32 Pa. 495. 

44, Bourquin y. Bourquin, 47 S.E. 
639, 120 Ga. 115. 

45. Pharis v. Leachman, 20 Ala. 
662; Robb v. Robb, 21 S.W. 580, 14 
Ky.L. 747. 

46. Bent v. Priest, 10 Mo.App. 562 
[aff 86 Mo. 475] (as partner). 


47. Matter of McIntyre, 48 N.Y.S. 
785, 24 App.Div. 167; Pleasonton’s Ap- 


10 


peal>-99 Pan -socs)) Craig’ s HSt..124 Pa. 
Dist. 851; Ferraby v. Hobson, 16 L.J. 
“vis 499, 22 Bng.Ch. 255, 41 Reprint 


[a] Thus (1) a trustee is not 
chargeable for not having a tenant 
in default removed, so as to relet the 
premises, if it appears that there was 
some ground for expecting the tenant 
in possession to pay something, and 
that the not improbable result of re- 
moving him would have been to leave 
the premises vacant (Matter of McIn- 
tyre, 48 N.Y.S. 785, 24 App.Div. 167), 
(2) nor for asking such a high rent 
that part of the property remains va- 
cant for want of tenants, where there 
are a large number of houses belong- 
ing to the trust estate, and such ac- 
tion is in pursuance of a definite pol- 
icy (Pleasonton’s Appeal, 99 Pa. 362). 
(3) Neither will a trustee letting a 
farm originally at a proper rent be 
held personally liable for the differ- 
ence between that rent and the rent 
which, at a subsequent period of the 
tenancy, might have been obtained, 
merely because he neglected to give 
notice to quit a few months after 
there appeared to be a _ probability 
that he could obtain a higher rent. 
Ferraby v. Hobson, 16 L.J.Ch. 499, 22 
TPng.Ch. 255, 41 Reprint 940. (4) 
Where premises belonging to an es- 
tate were always occupied by the only 
class of tenants who would live in 
such wretched guarters, and brought 
jn a rent proportionate to their ruin- 
ous state, the trustee will not be held 
liable for not advertising, and em- 
ployving a real estate agent, during a 
period of general business depression, 
to get a tenant who would make im- 
provements. Gomez v. Gomez, 54 N. 
Was. 201s oon ADDADIV.1 379, 


48. Sharpe’s Estate, 2 Phila. (Pa.) 
280. 

49. See generally supra §§ 11, 12. 

50. See generally supra §§' 139-214. 

51. See generally supra §§ 215-238. 

52; Burr v. McEwen, 4 F.Cas.No. 
2,193, Baldw. 154; Tucker v. Cocke, 
32 Miss. 184. And see cases infra 
note 53. 


Power or duty to lease in general 
see infra § 664. 


53. Ala.—Hill v. Jones, 65 Ala. 214, 


Tll.—Van Buskirk vy. Van Buskirk, 
35 N.E. 383, 148 Ill. 9. 


Ky.—Haggin vy. Haggin, 
Bae 


Miss.—Tucker vy. 
184. 


2 B.Mon. 


Cocke, 32 Miss. 


N.Y.—Mildeberger vy. Franklin, 126 
N.Y.S. 803, 70 Misc. 334; Matter of 
Froelich, 100 N.Y.S. 4386, 50 Misc. 
103 [mod on other grounds 107 N. 
Y.S. 173, 122 Appv.Div. 440 (aff 85. N.E. 
1110, 192 N.Y. 566) J. 


N.C.—Perkins vy. Brinkley, 
541,133 N.C. 154. 


N.D.—Berry v. Evendon, 
748, 14 N.D. 1. 


Pa.—Paschall v. 
412. 


Utah.—Lawley v. Hickenlooper, 231 
P. 821, 822, 64 Utah 543, 36 ALR 
1327 [quot Cyc]. 


[a] Not liable for uncollected rent. | 
—Where an interlocutory decree es- 
tablishes plaintiff's equitable title to 
certain leases, the legal title to which 
defendant holds for plaintiff’s benefit 
after applying the proceeds to the 
payment of certain debts and expens- 
es, and prior thereto plaintiff had the 
right to collect the rents under an 
agreement with defendant, which 
right was not taken away by the in- 
terlocutory judgment, and plaintiff 
thereafter never asks defendant’s 
help in collecting such rents, defend- 
ant is not liable for negligence in 
failing to collect such rents, where he 
has never refused to accept tendered 
rent; in the absence of a request de- 
fendant has the right to assume that 
no injury will result from failure to 
collect such rents and no duty rests 


45 S.E. 
103 N.W. 


Cox, 13> Lege. Int. 


on him. Church vy. Kidd, 88 N.Y. 652 
mem. 
[b] Where trustee is conducting 


sgettlor’s business, under a power con- 
ferred by the trust instrument, he 
need not charge himself with the rent 
of property employed in such busi- 
ness. Matter of Froelich, 100 N.Y.S. 
436, 50 Misc. 103 [mod on other 
grounds 107 N.Y.S.°173, 122 App. Div: 
440 (aff 85 N.H. 1110, 192 N.Y. 566)]. 


54. Bullard v. Jones, 68 Ga. 472; 
Lawley v. Hickenlooper, 231 P. 821, 
822, 64 Utah 548, 36 A.L.R. 1327 [quot 
Cyclk : 

55. Burr v. McEwen, 
2,198, Baldw. 154. 


4 F.Cas.No. 


56. Burr v. McEwen, supra. 

57. Griffin v. Macaulay, 7 Gratt. 
(48 Va.) 476. 

58. In re Bugh’s Estate, 95 Pa.Su- 
per. 29. 

59. Bell v. Humphrey, 8 W.Va. 1. 

60. Bullard v. Jones, 68 Ga. 472; 
Sparkes v. Kearney, 55 N.C. 481; 


Weltner v. Thurmond, 98 P. 590, 17 
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ment of Property®!—a. Possession and Control in 
The question as to whether the trustee, 
is authorized and required to assume the posses- 
sion and management of the trust estate or trust 
fund as against the cestui que trust or other per- 
sons, is to be determined by the nature and object 
of the trust and the intention of the settlor.°? 
a general rule a trustee, for the purpose of execut- 
ing the trust, has a right to the custody and pos- 
session of the property included in the trust es- 
tate;®? and, although the acceptance of the trust®* 


General. 


Wyo. 268, 129 Am.S.R. 1113 [aff 99 P. 
1128, 17 Wyo. 310]. 


[a] Thus, where a trustee is bound 
to sell the trust property within a 
reasonable time, and might have sold 
it for much more than the amount of 
his claim, but neglected and declined 
to do so, and used and occupied the 
land, he is properly charged with 
rents and profits. Weltner’v. Thur- 
mond, 98 P. 590, 17 Wyo. 268, 129 Am. 
S.R. 1113. [aff 99 P. 1128, 17 Wyo. 310]. 


61. Individual interest in transac- 
tion see supra: §§ 520-523. 


Interest on funds used by trustee 
see infra §§ 710-712 


62. U.S.—Hogeg v. Hoag, 107 F. 807 
[aff 154 F. 1003, 83 C.C.A. 677]. 


Ga.—Williamson vy. Wilkins, 14 Ga. 
416. 


Kan.—Ellis v. Woodruff, 
1198, 88 Kan. 734: 


N.J.—Adrain v. Koch, 91 A. 123, 83 
ies 484 [aff 93 A. 1083, 84 N.J.Eq. 
195]. 


N.Y.—In re Leavitt, 238 N.Y.S. 109, 
+135 Mise, 387. 


Eng.—Tidd v. Lister, 5 
56 Reprint 959. 


Ont.—Whiteside y. Miller, 14 Grant 
Che eds. 


[a] Direction to “hold” 
trust connotes.continuity of posses- 
sion by the trustees. In re Coutts 
Will, 249 N.Y.S.-788, 140 Misc. 93 [aff 
255 N.Y.S. 940, 235 App.Div. 705 (aff 
183 N.E. 200, 260 N.Y. 128) ]. 


{b] Income.—(1) Under a will giv- 
ing the widow the income from a 
residuary estate for life and on her 
death the residue to exécutors in trust 
to pay the income over to children and 
grandchildren until the youngest 
grandchild reached the age of twenty- 
one, the income set apart for minor 
grandchildr en.-was intended to be left 


HWY 13% 


Madd. 429, 


fund in 


in the hands of trustees. Adrain v. 
Koch, 91 A. 123, 83 N.J.Eq. 484 [aff 
9IVAL LO3S, 184. NJBg 195]0)° (2).4Col= 


lection of assets in general see supra 
§§ 551-559. 


[c] Power to sell principal of the 
trust estate, and reinvest the pro- 
ceeds of sale in other income-bearing 
securities as he may select as reason- 
ably safe for investment, implies 
power in the trustee to retain, as part 
of the trust fund, securities and in- 
vestments of which the testator died 
possessed. In re Leavitt, 238 N.Y.S. 
LOS 135), Mise, (3:37. 


{d] Trustee to receive proceeds of 
sales of certain property and apply 
them to a certain indebtedness is not 
vested with the right of possession of 
the property or given a lien thereon. 
Maxwell-McClure-Fitts Dry Goods Co. 
v. Woodruff, 132 P. 1005, 89 Kan. 821; 
Ellis v. Woodruff, 129 P. 1193, 88 Kan. 
734. 


Right of trustee of mortgage to pos- 
session see Mortgages § 409. 


TRUSTS 
and taking 


tui que trust,°® 


tui que trust. 
As 


yes Ga.—Davis v. Hunter, 23 Ga. 

Me.—Connolly v. Leonard, 95 A. 
269, 114 Me. 29. 

Mo.—Lineoln Trust Co. v. Tracy, 
77 Mo.App. 96. 

N.Y.—In re Coutts’ Will, 249 N.Y. 
S. 788, 140 Misc. 93 [aff 255 N.Y.S. 


940, 235 Apvp.Div. 705 (aff 183 N.E. 


200, 260 N.Y. 128)]. 


Pa.—In re North 
Co.; 83 Pa. 493. 


Philippine.—Tolentino v. Vitug, 39 
Philippine 126. 


W.Va.—Bell 
Wiad: 


Eng.—Jenkins v. Milford, 1 Jac.& 
W. 629, 87 Reprint 508. 


[a] Bank book.—Where money on 
deposit in a savings bank is given to 
a trustee, who is to pay the dividends 
as they accrued to certain heirs, the 
trustee may retain possession of the 
bank book, notwithstanding a wish 
expressed in the trust instrument 
that those heirs should “draw said 
dividends from the bank as tney ac- 


American Land 


v. Humphrey, 8 W. 


crue.”’ Connolly v. Leonard, 95 A. 269, 
114 Me. 29. 
[b] When trustee obtains posses- 


sion, it must be attributed to his real 
right of possession; he will be deem- 
ed to be in possession for the cestuis 
que trustent, even though he is mis- 
taken as to their identity. Lister v. 
Pickford, 34 Beav. 576, 55 Reprint 757. 


{c] Delay in executing power of 
sale does not impair or diminish the 
trustee’s right of possession. Bell v. 
Humphrey, 8 W.Va. 1 


Impairment of right by subsequent 
les tation see Constitutional Law § 
512. 


64 See supra § 76. 


65. Tolentino v. Vitug, 39 Philip- 
pine 126. 
Hee: Ala.—Gunn v. Barrow, 17 Ala. 
3: 


Ga.—Lemon y. Wright, 31 Ga. 317. 


Ind.—Thieme v. Zumpe, 52 N.E. 449, 
152 Ind. 359. 


Mass.—Mee v. Fay, 76 N.E. 229, 190 
Mass. 40; Thompson v. Thompson, 2 
N.E. 119, 140 Mass. 28; Essex Co. v. 
Durant, 14 Gray 447. 


N.J.—Simmons y. Hadley, 43 A. 661, 
63 N.J.Law 227. 


Pa.—In re Sheaffer’s Hstate, 79 A. 
651, 280 Pa. 426; Alsop’s Appeal, 9 
Pa. 374. 


Vt.—Beach vy. Beach, 14 Vt. 28, 39 
Am.D. 204. 


Eng.—Taylor v. Taylor, L.R. 20 Ea. 
297. See Armstrong y. Peirse, 3 Burr. 
1898, 97 Reprint 1159 (statement to 
contrary); Denton v. Denton, 7 Beav. 
388, 29 Wng.Ch. 388, 49 Reprint 1115 
(where trustee acquiesced in benefi- 
ciary’s possession for some years). 


[§ 558 


possession, of the fund or property 
amounts to an admission that it belongs to the ces- 


the trustee is entitled to its cus- 


tody and possession even as against the cestui que 
trust,°® or a guardian®’ or committee®s of the ces- 
So long as the purpose enabling him 
to take possession continues, the trustee is entitled 
to retain the possession,®® and it can be divested 
only with his own consent?® or by a decree of a 
court of equity.” 
entitled to custody and possession as against the . 


The trustee, however, is not 


Ont.—Orford v. Orford, 6 Ont. 6; 
Whiteside v. Miller, 14 Grant Ch. 393. 


[a] Illustration.—Where a feme 
covert for whose benefit a trust was 
created by her father’s will wrong- 
fully takes assets of the estate re- 
quired for its éxecution, the orphans’ 
court may compel her to restore such 
assets to the trustee entitled to their 
custody. In re Sheaffer’s Estate, 79 
A. 651, 230 Pa. 426. 


[b] Some purposes void.—Even 
though some of the purposes of the 
trust are void within the rule against 


perpetuities, ejectment cannot be 
maintained by an heir at law, where 
there are independent, active pur- 


poses of the trust in course of execu- 
tion that are clearly not within that 
rule, and require that the trustees 
retain possession of the land in suit. 
Simmons vy. Hadley, 43 A. 661, 63 N. 
J.Law 227. 


67. 
433. 


Possession and control of ward’s 
property in general see Guardian and 
Ward § 211 


68. Earp’s Estate, 
(Pa.) 178. 


Relative power of committee and 
prior trustee in general see Insane 
Persons § 384. 


69. Padfield v. Padfield, 68 Ill. 210; 
Nagle v. Conard, 86 A. 1103, 80 N.J. 
Eq. 253 [aff 81 A. 841, 79 N.J.Eq. 124]; 
Nagle v. Conard, 87 A. 1119, 80 N.J. 
Eq. 252 [aff 81 A. 841, 79 N.J.Ea. 124). 


[a] Until termination of trust.— 
(1) Where a testator devises real es- 
tate to his executors in trust to col- 
lect the income and dispose of the 
same until the youngest child arrives 
at the age of twenty-one, but makes 
no disposition of the corpus of the 
property, the trustee cannot be de- 
prived of the possession of the prop- 
erty until the termination of the trust. 
Nagle v. Conard, 81 A. 841, 79 N.J.Eq. 
124 [aff 86 A. 1103, 80 N.J.Eq. 253, 
and 87 A. 1119, 80 N.J.Ea. 252). (2) 
Where a father transferred to his son 
certain notes in consideration of the 
son’s undertaking to pay an annuity 
during the father’s life for his sup- 
port, and on an agreement that the 
son was to collect the notes, and after 
deducting from the proceeds the 
amount paid his father with in- 
terest, was to pay to other persons 
after the father’s death two thirds of 
the remainder, according to the last 
will of the father, and it was held 
that, as the trust was. coupled with 
an interest in the son to reimburse 
himself for his liability to the father, 
he was entitled to retain the prop- 
erty until the father’s death in the 
absence of any abuse of the trust. 
Padfield v. Padfield, 68 Ill. 210. 


70. Guptill y. Isbell, 17 S.C.L. 230, 
19 Am.D. 675. 


71. Guphill v. Isbell, supra. 


Parks v. Fry, 2 Bush (Ky.) 


2 Pars.Eq.Cas. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cestui que trust, where the trust instrument contem- 
plates that the cestui que trust shall have posses- 
sion,’? unless the cestui que trust waives this right ;73 
nor is the trustee entitled to such possession where 
the trust is merely a passive one,’* or where he 
is trustee for only one of several cestuis que trust- 
ent;’® or where, by statute, the cestui que trust is 
entitled to possession upon giving security to pro- 
tect other interests.*°® 


A foreign trustee of funds to be administered 
for local purposes, although not required to give 
a bond,‘? may be required, before delivery of the 
trust funds, to execute an irrevocable power of 
attorney to the secretary of state authorizing ac- 
eeptance of service of all processes in eases involy- 
ing the trust and its administration, so that the 
state might maintain jurisdiction over the funds 
for the benefit of resident beneficiaries.7* Where 
such a trustee has dissipated or misapplied the trust 
estate previously delivered to him, the court may 
withhold further trust property from him‘? and 
make an order insuring its application for the pur- 
poses intended by the creator of the trust.6° A 
trustee appointed for a nonresident beneficiary, at 
the place of the latter’s domicile, is not entitled to 
have any part of the trust estate transferred to 
him until it is ready for distribution.*! 


Executor as testamentary trustee acquires posses- 
sion of funds bequeathed in trust as soon as he 
obtains sufficient funds to justify application to 
the trust.8? 


Possession by cestui que trust. As against all but 
the trustee, the possession of a cestui que trust is 
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cestui que trust does enter into possession, he is, at 
law, the tenant at will of the trustee,**+ and so far 
as third persons are concerned, his possession 1s 
that of the trustee.*® 


[§ 559] b. Holding in Different Characters.*® 
Where a trustee occupies a double fiduciary capaci- 
ty, 1f one trust is fully executed and the amount 
of the trust fund authoritatively and definitely as- 
certained, he may, by an unequivocal act, change 
his hability for the fund from one trust to the other, 
provided he has the trust fund or property in hand,** 
or he segregates the amount from his general es- 
tate;°* and it has been held that, in such a case, if 
the fund belonging to the other trust is in the 


' trustee’s hands, the law makes the transfer of trus- 


teeship.°® But if the first trust is not closed, al- 
though the trustee has rendered an account which 
has not been properly passed on, the holding of 
the fund remains unchanged.®® 


Trustee of trust for life beneficiary holds the cor- 
pus of the estate not on an express trust for the 
remaindermen or those entitled to the reversion, but 
in a sense as trustee for them,®? since he owes to 
them the duty of exercising due care to preserve 
the corpus of the estate;°? and where the trust in- 
strument places the property in the hands of the 
life tenant with power in the trustee to resume pos- 
session, 1f it becomes necessary to do so, for any 
purpose, it becomes the trustee’s duty, if he finds 
that the life tenant is wasting and disposing of 
the property, to resume possession if he can do so 
by proper diligence,®? and if he fails to use such 
diligence, he is responsible for any loss that may 


lawful and cannot be challenged ;** 


Ala.—Gunn v. Barrow, 17 Ala. 
743; Cook v. Kennerly, 12 Ala. 42. 


Conn.—Freeman v. Bristol Sav. 
Bank, 56 A. 527, 76 Conn. 212. 


Ind.T.—Bucher v. Overlees, 89 S.W. 
1021, 6 Ind.T. 144. 


N.Y.—In re Washbon, 14 N.Y.S. 672, 
60 Hun 576. 


Tex.—Hoffman v. Buchanan, 123 S. 
W. 168, 57 Tex.Civ.App. 368. 


See Rhea vy. Yoder, Ky.Dec. 88') 
(holding that, where money due ona 
government certificate comes to the 
hands of a party equitably entitled 
thereto, he cannot, in equity, be com- 
pelled to pay it to one who holds the 
legal title to the certificate). 


[a] Rule applied.—Where, before 
purchasing land, a purchaser con- 
tracted to acquire title and convey it 
to another on payment of the pur- 
chase price, he has no right on the 
premises beyond those of a stranger 
so long as the agreement remains in 
force, and his subsequent entry and 
assumption of hostile possession were 
not essentially a breach of the trust, 
except as indicating a refusal to con- 
vey, but a naked trespass. Hoffman 
v. Buchanan, 123 S.W. 168, 57 Tex.Civ. 
App. 368. 


73. Harrison v. Davis, 22 Hawaii 
Bul 


[a] 


72. 


Ratification by cestui que 


and where the | oceur.®4 


31 Kan. 333. 
“Passive trust” see supra § 16. 


75. Curtis v. Smith, 6 F.Cas.No. 
3,505, 6 Blatchf. 537. 


76. See case infra this note. 


{a] In Pennsylvania the act of 
May 17, 1871, requiring the delivery 
to the cestui que trust on security 
being given by him of the property 
bequeathed in trust where there are 
interests in remainder to be preserved, 
applies to active trusts, as it makes 
it obligatory on the person in whose 
possession the fund may be in what- 
ever capacity to pay the other per- 
son, who takes a life estate therein 
on security being given as is thereby 
required. In re Oakford’s Estate, 4 


Pa.Co. 465, 21 Wkly:N.Cas. 575. 
77. See supra § 432. 
78. Price v. United Hebrew Chari- 
ties, 129 A. 712, 3 N.J.Misc, 706. 
79. In re Swetland’s Hstate, 148 A. 
744, 105 N.J.Eq. 603 [aff 153 A. 907, 
107 N.J.Eq. 504]. , 
80. In re Swetland’s Estate, supra. 
81. Hewitt’s Appeal, 20 A. 453, 58 


Conn. 2238. 


82. Fidelity Trust Co. v. Service 
Laundry Co., 22 S.W.(2d) 6, 160 Tenn. 
57; Harrison v. Henderson, 7 Heisk. 
(Tenn.) 315. 


Testamentary trusts in general see 


trust of lease of the property, made} wills [40 Cyc 1727 et seq]. 


by the trustee to another, operates 
to waive the cestui que trust’s right 
to reside upon and use the land, as 
authorized by the tr@pt instrument. 
Harrison v: Davis, 22 "Hawaii 51. 


74. Ingham v. Burnell, 2 P. 804, 


83. Stearns v. Palmer, 10 Mete. 


(Mass.) 32; Newhall v. Wheeler, 7 
Ae ee 189; Jones v. Cole, 18 S.C.L. |: 
330. 


{a] As against a stranger, the ces- 


tui que trust may maintain trover for 
the property in his own name. Jones 
v. Cole, 18 S.C.L. 330. Who may sue 
in trover in general see Trover and 
Conversion $§ 92-102. 


84. Melling v. Leak, 16 C.B. 652, 
81 BE.C.L. 652, 139 Reprint 915; Gar- 
rara wietuek; $C: Bags 6s BC.Be2es; 
137 Reprint 498. 


85. Parker v. Carter, 4 Hare 400, 
30 Eng.Ch. 400, 67 Reprint 704. 


86. Custody of executor actins 
also as trustee see Executors and Ad- 
ministrators § 470. 


87. State v. Branch, 36 S.W. 226, 
134 Mo. 592, 56 Am.S.R. 533; Lincoln 
Trust Co. v. Tracy, 77 Mo.Anp. 96; 
Ruffin v. Harrison, 81 N.C. 208. 


Change of status from executor to 
trustee generally see supra § 511. 


Executor electing to hold as trus- 
tee see Executors and Administrators 
§ 470. 

88. Lincoln Trust Co. yv. Tracey, 77 
Mo.App. 96. 


89. Ruffin v. Harrison, 81 N.C. 208. 
90. Ruffin v. Harrison, supra. 
91, Furniss v. Furniss, 133 N-Y. 


S. 535, 148 App.Div. 211. 


Estate or interest of remainderman 
in general see supra § 289. 


92. Furniss v. Furniss, 133 N.Y.S. 
535, 148 App.Div. 211. 


Protection and preservation of 
gd property in general see infra § 


93. 
934, 


Freeman vy. Cook, 41 N.C. 373. 
Freeman y. Cook, supra. 
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[§ 560] c. Extent of Management and Control in 
General. The extent to which a trustee is author- 
ized or required to manage and control the trust 
property also depends upon the nature and object 
_ of the trust and the intention of the settlor as con- 
strued from the terms of the trust instrument,°®° 
in connection with the provisions of the statute reg- 
uwlating the powers and duties of such an officer.?® 
He must conform to the provisions of the trust, 
not merely in their letter, but in their true spirit, 
intent, and meaning,®? and can use the trust funds 
or property only for the purposes contemplated by 
the trust,°* and may not transfer them in payment 
of a private debt.°® Where a trust fund is for the 
benefit. of several, he cannot use it for the benefit of 
one as against the other or others.1_ Power vested 
in a trustee to sell the trust property? and to re- 
invest® or otherwise dispose of the proceeds does 
not inelude authority to settle actions of ejectment 
pending against him by agreeing to allow verdicts 
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to be taken ior plaintiffs in some cases, and for 
defendant in others.* 


Changing character of property. A trustee, as 
a general rule, has no power to change the charac- 
ter of the trust property,® unless it is of a perisha- 
ble or transitory nature,® and then only to convert 
it into a substantial, enduring, and revenue-produc- 
ing instrument.” 


Confession of judgment. A trustee has no pow- 
er to bind the estate by a confession of judgment.® 


[§ 561] d. Protection and Preservation of Prop- 
erty—(1) In General. Coupled with the trustee’s 
right to possession!® is the duty on his part to do 
not merely what he conceives to be his duty,*? but 
to exercise good faith and such care, prudence, and 
diligence ‘as an ordinary man would exercise in the 
management of his own affairs,!? to protect such 
possession,'? and to preserve the property gener- 
ally for the benefit of all the cestuis que trustent,+ 


Responsibility for loss in general 
see infra § 701. 


95. Cal.—Younger v. Moore, 
Peete loo Cal. ovi6 ve 


Conn.—Colonial Trust Co. vy. Brown, 
135 A. 555, 105 Conn. 261. 


Mass.—Parkhurst v. Ginn, 117 N.E. 
202, 228 Mass. 159, Ann.Cas.1918E 982. 


ge ala Vin DAVES Oo gid LES 0, 
85 Or. 26 


ene Gewing v. Wm. L. Foley, Inc., 
280 S.W. 499, Sts Tex. 222, 44 A.L.R. 
627 [rev (Civ. App.) 239 S.W. 250 


[a] Office on premises.—A direc- 
tion that the trustee “shall maintain 
an office’ in a building which is a 
part of the estate is obligatory so 
long as the property remains in the 
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trust. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261. 
{b] Operation of farm.—Where 


funds given to a daughter-in-law in 
trust for her son with intention that 
she and her husband should have the 
benefit thereof until the son’s ma- 
jority were invested in a farm, the 
trustee and husband could operate 
the farm so as to yield an income. 
Ranzau v. Davis, 165 P. 1180, 85 Or. 26. 


{c] Where independent executors 
and trustees, in the management of 
an estate, act more particularly in the 
capacity of trustees, the rules of law 
controlling acts of trustees and the 
liability of the trust estate for their 
acts is applicable. Ewing v. Wm. L. 
Foley, Inc., 280 S.Ww. 499, 115 'Tex: 
222, 44 A.L.R. 627 [rev (Civ.App.) 239 
S.W. 251]. 


96. Younger v. Moore, 103 P. 221, 
155 Cal. 767. 


{a] Thus, under a statute author- 
izing a trust to sell realty and apply 
or dispose of the proceeds, in accord- 
ance with the trust instrument, where 
a trust deed, besides empowering the 
trustee to sell the property to obtain 
money for the payment of an indebt- 
edness, also empowered him to man- 
age the same, the word “manage” gave 
only such control of the property as 
was proper in the lawful execution 
of a trust created as security for an 
indebtedness. Younger y. Moore, 103 
P. 221, 155 Cal. 767. 


97. Koehler v. Koehler, 121 N.E. 
450, 75 Ind.App. 510; In re Watson, 
142 N.Y.S. 1058, 81 Misc. 89. 


[a] Subdivision.—Where a_ will 
provides that the trustees should sub- 


divide testator’s estate, the trustees 
cannot withhold subdivision because 
a, valuable tract of land remains un- 
sold, and where they have neglected 
to make such subdivision before the 
judicial settlement of their accounts, 
and such subdivision is essential to 
an accurate administration of the 
trust funds, they will be required 
forthwith to divide the estate so far 
as possible under the will. In re 
Watson, 142 N.Y.S. 1058, 81 Misc. 89. 


98. Koehler vy. Koehler, 121 N.E. 
450, 75 Ind.App. 510; Bartlett v. Mec- 
Callister, 289 S.W. 814, 316 Mo. 129; 
Heath v. ie Neath 94 A. 218, 83 N.J. 
Eq. 681; Peo. a aes 85 N.Y. 541 
[rev 23 Hun 568, 60 How.Pr. 330]. 


[a] Living in house.—Where the 
trust authorizes the trustee to con- 
tinue to live free of charge, while 
Single, in the house left to the cestui 
que trust, whose manner of living and 
education was left in his sole charge, 
the trustee after his marriage may, in 
his discretion, keep the house open 
as a home for the cestui que trust, 
but cannot himself continue to live 
free of charge in the house, and the 
amount he must pay to the estate is 
not the value of the advantages he 
has by reason of occupying the house, 
but a proper share of the expenses of 
the home. Heath v. Maddock, 94 A. 
218, 88 N.J.Eq. 681. 


Use of trust funds or property in 
general see infra § 561 et seq. 


99. Owens v. Nagel, 165 N.E. 165, 
334 Ill. 96. 

Exclusion of individual interest in 
general see supra §§ 520-523. 


1. Central Arizona Light & Power 
Co. v. Meek, (Ariz.) 11 P.(2d) 850. 


2. See infra §§ 594-621. 

3, Investments in general see infra 
§ 672 et seq. 

4. Lemon vy. Jennings, 52 Ga. 452. 


5. Garesche v. Levering Invest- 
ment Co., 48 S.W. 653, 146 Mo. 436, 46 
L.R.A. 232. 


Investments see infra § 672 et seq. 


6. Garesche y. Levering Invest- 
ment Co., 48 S.W. 6538, 146 Mo. 436, 46 
L.R.A. 2382. 


7. Garesche v. 
ment Co., supra. 


Investments in general see infra § 
672 et seq. 


Levering Invest- 


8. Judgment by confession in gen- 
eral see Judgments §§ 257-330. 


9. Hoppock vy. Cray, (N.J.Eq.) 21 
A. 624; Mallory v. Clark, 9 Abb.Pr. 
(N.Y.) 358, 20 How.Pr. 418; Williams 
v. Tozer, 39 A. 947, 185 Pa. 302, 64 Am. 
S.R. 650; Woddrop v. Weed, 26 A. 375, 
154 Pa. 307, 35 Am.S.R. 832; Wilhelm 
v. Folmer, 6 Pa. 296. 


10. See supra § 558. 

11. Baird v. Lane, 213 N.W. 512, 
115 Neb. 413. 

[a] Accountability of trustee for 


the safe-keeping and investment of 
trust money is not measured by his 
own conceptions of duty, where they 
conflict with fundamental principles 
of justice essential to the protection 
of trust property and of the estate of 
deceased persons. Baird v. Lane, 213 
N.W. 512, 115 Neb. 413. 


12. Thomas y. Carlton, (Fla.) 143 
So. 780; Higgins v. Mason, 243 N.Y.S. 
630, 230 App.Div. 149 [aff 174 N.E. 77, 
255 N.Y. 104; In re Darlington’s Es- 
tate, 91 A. 486, 245 Pa. 212. And see 
cases infra notes 13-19. 


[a] “Without his fault,” as used 
in a statute providing that a trustee 
shall not sustain any loss of any part 
of the fund by the decrease or loss 
without his fault, means a common- 
sense standard of prudence and prop- 
er diligence. In re Jarvis’ Estate, 180 
N.Y.S. 324, 110 Misc. 5. 


Degree of diligence and good faith 
required in general see supra § 519. 


13. Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194; Schiffman v. Schmidt, 55 
S.W. 451, 154 Mo. 204; Corin v. Thom- 
as, 46 L.T.Rep.N.S. 916. : 


[a] Adverse possession.—The 
trustee should not allow another to 
take actual adverse possession of the 
premises. Schiffman v. Schmidt, 55 
S.W. 451, 154 Mo. 204. 


14. U.S.+Continental Trust Co. v. 
Tallassee Falls Mfg. Co., 222 F. 694. 


Fla.—Kay y. Bostwick, 91 So. 112, 
83 Fla. 308. 


arian: Warner vy. Rogers, 255 Ill.App. 


Iowa,—Farnsworth v. Muscatine 
Produce & Pure Ice Co., 158 N.W. 741, 
177 Iowa 21. 


Ky.—Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194. 


Me.—Miles Coombs, 115 A. 249, 


For later cases, developments and changes in the law see Annotations, same title and-section number. 


—_ 
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and to this end must take such action regarding 
the trust property as will be most conducive to 
its welfare,’® such as to see that it is profitably em- 
ployed,'® and take every reasonable and possible 
means of reducing any loss or decrease in value.!7 
Consequently, a trustee, even though a statute re- 


120 Me. 453. 


Md.—Greenbaum 
A. 84, 132 Md. 34. 


Mass.—Holian v. 
475, 265 Mass. 563. 


Mo.—Seehorn vy. American Nat. 
Bank, 49 S.W. 886, 148 Mo. 256; Ga- 
resche v. Levering Inv. Co., 48 S.W. 
653, 146 Mo. 436, 46 L.R.A. 232. 


N.Y.—Stevens v. Melcher, 46 N.E. 
965, 152 N.Y. 551; Woodbridge _ v. 
Bocks, 69 N.Y.S. 417, 59 App.Div. 503 


v. Harrison, 103 


Holian, 164 N.B. 


[aff 63 N.E. 362, 170 N.Y. 596]; Union 
Prust, Gol’ vo Johns; 176 (N.Y-S., 525; 
107 Mise. 12; Baker v. Disbrow, 3 


Redf.Surr. 348 [aff 18 Hun 29 (aff 79 
N.Y. 631) ]. 


Ohio.—American Bonding Co. v. Cin- 
cinnati Second Nat. Bank, 22 Ohio Cir. 
CENSS. LiT, 


Pa.—In re Nagle’s Estate, 156 A. 
309, 305 Pa. 36; In re Kline’s Estate, 
124 A. 280, 280 Pa. 41, 32 A.L.R. 926; 
Kutz v. Nolan, 73 A. 555, 224 Pa. 262, 
24 L.R.A.N.S. 1124; Bacon’s Appeal, 
57 Pa. 504. 


S.D.—Bank of Brookings v. Auro- 
ra Grain Co., 186 N.W. 563, 45 S.D. 113 
[rev 181 N.W. 909, 43 S.D. 591]. 


Tenn.—Colyar vy. Wheeler, 75 S.W. 
1089, 110 Tenn. 58. 


[a] It is trustee’s duty not to dis- 
sipite trust property, as by subjecting 
it to the hazard of a foreclosure sale 
under a mortgage held adversely to 
the rights of the beneficiary. Union 
Trust Co. of Lancaster, Pa., v. Johns, 
176 N.Y.S. 525, 107 Misc. 12. 


{b] Corporate stock.—Where cor- 
porate stock is held in trust, the cap- 
ital of the trust fund, whether invest- 
ed by the trustee in the stocks of cor- 
porations at a premium or acquired 
from the testator or maker of the 
trust, should be preserved. Matter of 
Osborn, 103 N.E. 723, 209 N.Y. 450, 50 
L.R.A.N-S. 510, Ann.Cas.1915A 298; 
Matter of Equitable Trust Co., 148 
N.Y.S. 1114, 163 App.Div. 957. 


[e] For remainderman.—(1) 
Where real estate forming a part of 
the trust estate created by will is of 
great value and may reasonably be 
expected to increase in value, is un- 
productive, it is the duty of the trus- 
tee, where possible, to preserve the 
real estate for the benefit of the re- 
maindermen and at the same time to 
make it produce an income sufficient 
to render it self-sustaining and an 
aid to the life beneficiary. Stevens v. 
Melcher, 46 N.E. 965, 152 N.Y. 551. 
(2) A trustee holding land for a life 
tenant who has power to appoint re- 
maindermen cennot bind a remain- 
derman so appointed by abandonment 
of an easement. Greenbaum y. Har- 
rison, 103 A. 84, 132 Md. 34. 


[ad] Delinquency of executors in 
reporting to the court payments made 
to the trustees does not lessen the re- 
sponsibility of the trustees to protect 
the property. Miles v. Coombs, 115 
A. 249, 120 Me. 453. 


Repairs and improvements see in- 
fra § 578. 


15. In re Ebbets’ Will, 248 N.Y.S. 
179, 189 Misc. 250. 


16. In re Gargiulo’s Will, 245 N.Y. 
S. 178, 188 Misc. 90. 


17. In re Goettel’s Estate, 179 N.Y. 
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S. 558, 109 Misc. 525; In re Nagle’s Es- 
tate, 156 A. 309, 305 Pa. 36. 


[a] Whether trustees are liable 
for any decrease in the value of prop- 
erty below the amount at which it 
was appraised and charged to them 
depends on whether it has been due to 
their negligence or imprudence. In 
re Goettel’s Estate, 179 N.Y.S. 558, 109 
Misc. 525. 


18. Winn v. Harby, 156 S.E. 767, 
Lo 9TS- Curae 


[a] 
that in case of a corporation the cap- 
ital stock of such corporation, with 
the liabilities of the stockholders 
thereunder, shall be held as security 
for the faithful performance of its 
duties, and also providing for addi- 
tional security, -when acting as trus- 
tee, does not relieve the corporation, 
as trustee, or its officers and directors, 
from losses because of negligence, 
mismanagement, or fraudulent acts. 
Dihate v. Harby, 156 S.E. 767, 159 S.C. 


19. U.S—McComb v. Frink, 13 S. 
Ct. 993,149 ULS. 629, 37 L.Ed. 876 [aff 
39 EH. 292]; Continental Trust Co. v: 
Tallassee Falls Mfg. Co., 222 F. 694; 
Dodge v. Frank Waterhouse & Co., 156 
. 5¢ [afi 162 EF. 1,.88 C.C_A. 374]. 


Ala.—Grand Lodge K. P. of Ala- 
ree v. Shorter, 132 So. 617; 222 Ala. 


Fla.—Thomas vw. 
780. 


Ill.—Waterman y. Alden, 32 N.E. 
972, 144 Ill. 90; Suffolk v. Leiter, 261 
Ill.App. 82. 


Ky.—Hilton v. Potter-Matlock Trust 
Co., 19 S.W.(2d) 1088, 230 Ky.:- 401; 
U. S. Fidelity, ete., Co. v. Douglas’ 
Trustee, 120 S.W. 328, 134 Ky. 374, 20 
Ann.Cas. 993, 


Me.—Miles v. Coombs, 115 A. 249, 
120 Me. 453. 


Dye R oak ALS v. Jones, 4 Md.Ch. 


Mass.—Brigham v. Morgan, 69 N.E. 
418, 185 Mass. 27. 


Mich.—Loud v. Winchester, 30 N.W. 
896, 64 Mich. 23. 


Minn.—In re Rosenfeldt’s Will, 241 
N.W. 573, 185 Minn. 425. 


Mo.—Bartlett. v., McCallister, 289 S. 
W. 814, 316 Mo. 129. 


N.J.—Crawford v. Van Gaasbeek, 
111 A. 602, 95 N.J.Law 1; Danforth 
v. Moore, 35 A. 410, 55 N.J.Eq. 127; 
Tatem v. Speakman, 27 A. 636, 50 N.J. 
Eq. 484. 


N.Y.—Matter of Mallon, 89 N.Y.S. 
554, 48 Misc. 569 [aff 97 N.Y.S. 23, 110 
App.Div. 61 (aff 77 N.B. 1189, 185 N. 
Y. 539)]; Green v. Winter, 1 Johns. 
Ch. 26, 7 Am.D. 475 [dism 12 Johns. 
497]. 


Pa.—In re Nagle’s Estate, 156 A. 
309, 305 Pa. 36; In re Kline’s Estate, 
124 A. 280, 280 Pa. 41, 32 A.L.R. 926; 
In re Seidman’s Estate, 104 A. 799, 261 


Carlton, 143 So. 


Pa. 540; Kutz v. Nelan, 73 A. 555, 224 
Pa. 262, 24 L.R.A.N.S. 1124; Hatch’s 
Appeal, 12" A.) 7593, 8° PaCas, ' 593; 


Smith’s Est., 24 Pa.Dist. 435. 


S.C.—Cooper v. Day. 18 S.C.Eq. 26; 
Horry v. Glover, 12 S.C.Eq. 53, 11 S.C. 
tug. b15. 


Thus a statutory provision. 
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quires security for the faithful performance of his 
duties,'® is lable for a loss of trust property re- 
sulting from his failure to exercise reasonable care, 
‘prudence, and diligence to take proper measures 
for its protection and preservation,/® as by surren- 
dering or limiting his control over the trust funds 


W.Va.—Key v. Hughes, 9 S.E. 77, 32 
W.Va. 184. 


on g.—Macnamara Vv. Carey, Ir. R. 1 
Eq. 9, 15 Wkly.Rep. 374; Caffrey v. 
Darby, 6 Ves.Jr. 488, 31 Reprint 1159. 


Ont.—Trost v. Cook, 48 Ont.l. 278; 
ete v. Brown, [1931] 4 Dom.L.R. 
420. 


[a] Rule applied.—Where one mis- 
applies all or part of the trust fund, 
and a trustee, not applying to the 
court for direction, receives from the 
one misapplying any property as pay- 
ment or security, he must state the 
transaction plainly, or answer for the 
consequences which may result from 
his not doing so. Wayman vy. Jones, 
4 Md.Ch. 500. 


[b] “Statutory and judicial trus- 
tees . . are held to the most strin- 
gent rules of liability for the improper 
uso of trust funds.’? Windmuller v. 
Spirits Distributing Co., 90 A. 249,> 
253, 83 N.J.Eq. 6. 


[c] Trustee held responsible for 
loss, as for negligence or breach of 
trust: (1) Where he released a lien 
on lots partially securing a loan of 
trust funds. Hilton’s Adm’x vy. Pot- 
ter-Matlock Trust Co., 19 S.W.(2qd) 
1088, 230 Ky. 401. (2) Where he 
failed to collect note and mortgage, or 
to meke an effort to do so, note there- 
by became worthless because of stat- 
ute of limitations. Neely v. People’s 
Bank of Anderson, 130 S.E. 550, 133 
S.C. 43. (3) Where, pending a suit in 
which jurisdiction over a trust fund 
administered by officers charged with 
devastavit has been invoked and sus- 
tained, he made great expenditures 
therefrom, without an order of court. 
Grand Lodge K. P. of Alabama v. 
Shorter, 132 So. 617, 222 Ala. 404. (4) 
Where he paid a debt to a receiver 
under a decree of confiscation by a 
Confederate court. Clark v. Gibbovey, 
5 F.Cos.No. 2,821, 3 Hughes 391; Dorr 
v. Gibboney, 7 F.Cas.No. 4,006, 3 
Hughes 382. (5) Where he uses the 
trust to accommodate other parties 
or enters upon an extended course of 
bill discounting and indorsing with 
customers. Loud vy. Winchester, 30 
N.W. 896, 64 Mich. 28. (6) Where a 
testamentary trustee received from 
the executor securities worth less 
than the amount invested in them, and 
inventoried them at their undimin- 
ished, value, and carried them threugh 
several accounts at Such value. Brig- 
pees v. Morgan, 69 N.E. 418, 185 Mass. | 


[d] Failure to dispose of illegal in- 
vestment.—(1) A testamentary trus- 
tee, in possession of illegal invest- 
ments by reason of ownership there- 
of by testatrix at her death, should 
dispose thereof within a reasonoble 
time, where the will gave no direc- 
tions and bestowed no discretion on 
the trustee as to form of investment, 
and upon his failure to so do he is 
liable for the loss sustained. In re 
Hamersley’s Estete, 180 N.¥.S. 887. 
(2) Liability of the trustee for a fail- 
ure to dispose of stock held by testa- 
trix at the time of her death, which 
in his hands became illegal invest- 
ments, is not messured by the highest 
price at which the stock sold during 
the time it was held, but by the mar- 
ket value at the time the stock was 
turned over to trustees. In re Ham- 
ersley’s Estate, supra. 


[e] Evidence of had faith—The 
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or property,?° or by using or permitting it to be 
used for purposes other than those for which it 
was entrusted to him,?! or to be used otherwise con- 
trary to the terms of the trust;?? or, where he has 
the power or it 1s his duty to sell,?* by his failing 
to sell advantageously, after he has had a good 


opportunity to do so.?4 


Not liable as insurer. 


A trustee, however, is not 
lable as an insurer of trust funds or property,?® 


TRUSTS 


and therefore cannot be held responsible for losses 


not attributable to any lack of fidelity on his part 
or failure to exercise that degree of care and pru- 
dence which an ordinary man would exercise in the 
management of his own affairs,?° as where the loss 


fact that securities in the hands of 
a trustee steadily depreciated in value 
from the beginning of the trust, until 
the depreciation amounted to nine 
tenths of such value, makes a prima 
facie case against the trustee for lack 
of good faith or a failure to exercise 
reasonable discretion, so as to call for 
an explanation. Beam v. Paterson 
Safe Deposit & Trust Co., 86 A. 369, 
81 N.J.Eq. 195. 


Loss of trust funds through im- 
proper investment see infra §§ 701-— 
706. 


20. Bates v. Jones, 139 So. 242, 224 
Ala. 82; Gaver v. Early, 215 P. 394, 
191 Cal. 123; Miles v. Miles, 246 P. 
148, 77 Cal.App. 219. 


fa] Thus, under an agreement 
whereby the trustee was selected to 
hold funds to be paid for use of plain- 
tiff under memorandum between 
plaintiff and the trustee, plaintiff is 
presumed to have relied on represen- 
tations of the trustee in the memo- 
randum, and, where the trustee re- 
turns the money to defendant in vio- 
Jation of his agreement, he is liable 
for the amount of the trust funds. 
Miles v. Miles, 246 P. 143, 77 Cal.App. 
219, 


{[b] Liable as guarantor.—“If a 
trustee enters into any agreement 
with reference to the trust funds, 
which surrenders or limits his control 
over them, he is guarantor of the 
funds irrespective of his motives or 
whether his surrender of control was 
the cause of the loss.’’ Bates v. Jones, 
139 So. 242, 224 Ala. 82; Gaver v. 
Barly, 215 P. 394, 395, 191 Cal. 123. 


21. Bartlett v. McCallister, 289 S. 
W. 814, 316 Mo. 129; Brown v. Phel- 
an, 224 N.Y.S. 391, 130 Mise. 590 [aff 
228 N.Y.S. 466, 223 App.Div. 393]; Hiv- 
ick v. Hemme, 247 P. 692, 118 Okl. 
167. 


22. Graham v. C. L. Chapman 
Cream Separator Works, 129 N.Y.S. 
823, 145 App.Div. 62; Naber v. Brun- 
dage, (Tex.Civ.App.) 273 S.W. 609. 


[a] Thus, where a trustee collects 
subscriptions to be paid to a manufac- 
turing corporation, in consideration of 
its moving its plant, and pays them 
over after knowledge of the company’s 
refusal to move its plant, he is person- 
ally liable to the subscribers. Gra- 
ham v. C. L. Chapman Cream Separa- 
tor Works, 129 N.Y.S. 328, 145 App. 
Div. 62. 


23. See infra §§ 594-606. 


24. Snyder v. McComb, 39 F. 292 
[att 13) S.Ct: 1998, 149 U.S! 629,.3% Li: 
Ed. 876]; Haight v. Brisbin, 3 N.E. 
T4000) Noy. 219: 


25. Thomas v. Carlton, (Fla.) 143 
So. 780; In re Darlington’s Hstate, 
91 A. 486, 245 Pa. 212. And see cases 


infra note 26. 


26. Fla—Thomas vy. Carlton, 143 
So. 780. 


Ill._—Wylie v. Bushnell, 
618, 277 Ill. 484. 


Ind.—Stewart vy. Rinker, 17 Ind. 264. 


Md.—Zimmerman v. Fraley, 17 A. 
560, 70 Md. 561; Gray v. Lynch, 8 Gill 
4038. 


Mass.—Partridge v. American Trust 
Co., 97 N.E. 925, 211 Mass. 194. 


Mich.—Loud v. Winchester, 30 N. 
W. 896, 64 Mich. 238. 


Mo.—Anderson y. Roberts, 48 S.W. 
847, 147 Mo. 486; Bates v. Hamilton, 
45 S.W. 641, 144 Mo. 1, 66 Am.S.R. 
407. 


N.J.—Staats v. Bergen, 30 N.J.Law 
131; Beam v. Paterson Safe Deposit 
& Trust Co., 92 A. 351, 83 N.J.Eq. 628 
[rev 91 A. 734, 82 N.J.Eq. 518]. 


N.Y.—Miller v. Parkhurst, 45 Hun 
590, 9 N.Y.St. 759; In re Jarvis’ Es- 
tate, 180 N.Y.S. 324, 110 Misc. 5; New 
Jérsey Constr. Co. v. Farmers’ LL. & 
TRIO.) SOlEN Was., 012, 9) MES Cr Oniziy 
Furman v. Coe, 1 Cai.Cas) 96: 


Or.—Marquam v. Ross, 78 P. 698, 83 
Bx852,-86 P01; 476 Or. 304; 


Pa.—lIn re Kline’s Estate, 124 A. 280, 
280 Pa. 41, 32 A.L.R. 926; In re Bend- 
er’s Estate, 122 A. 283, 278 Pa. 199; In 
re Darlington’s Estate, 245 Pa. 212, 91 
A. 486; In re Freas’ Estate, 79 A. 513, 
231 Pa. 256; Guhl v. Frank, 22 Pa.Su- 
per. 581; Pennsylvania L. Ins. Co. v. 
Franklin F. Ins. Co., 5 Pa.Dist. 323; 
Allen’s Estate, 9 Pa.Co. 329. 


R.I.—Barber v. Barber, 71 A. 641. 


S.C.—Barnes v. Lyles, 96 S.E. 723, 
110 S.C. 465; McKnight v. McKnight, 
31 S.C.Eq. 157; Chaplin v. Givens, 14 
S.C.Hq. 1132. 


Tenn.—Dietz v. Mitchell, 12 Heisk. 
676; State v. McAuley, 4 Heisk. 424. 


i eketin hata v. Merriman, 39 Tex. 
56. 


115 N.E. 


Va.—Lovett v. Thomas, 81 Va. 245; 
Le Grand v. Fitch, 79 Va. 635; Lewis 
v. Henry, 28 Gratt. (69 Va.) 192; My- 
ers v. Zetelle, 21 Gratt. (62 Va.) 733; 
aCe: v. Harman, 21 Gratt. (62 Va.) 


Eng.—Selby v. Bowie, 9 Jur.N.S. 
432; Re Hurst, 67 L.T.Rep.N.S. 96; 
acoee v. Lewis, 2 Ves. 240, 28 Reprint 
a0. 


Ont.—Edinburgh L. Assur. Co. v. Al- 
len, 23 GrantCh. 230. 


[a] Trustee held not liable: (1) 
For failure to secure adequate price 
for note in trust estate, where pro- 
longed litigation was necessary to 
suStain validity thereof. Brown vy. 
Phelan, 224 N.Y.S. 391, 180 Mise. 590 


[§ 561 


is due merely to an error of judgment.?" 


Keeping in kind. In the absence of authority to 
sell and convey,?® property placed in the hands of 
a trustee, to‘be held by him for a limited time, or 
until the happening of an event, must be kept by 
him and delivered in kind to the cestui que trust 
at the termination of the trust. 
some special agreement, however, a trustee of mon- 
ey is not compelled to holld the identical moneys.*? 


In the absence of 


Deeds and documents. The trustee may and should 
keep the trust deeds, and other documents and evi- 
dence of title, within his control,*+ and see that 
they are properly recorded.*? 


However, where there 


[aff 228 N.Y.S. 466, 223 App.Div. 393]. 
(2) For acts of_agent whose employ- 
ment is authorized or reasonably nec- 
essary, and the trustee acts with rea- 
sonable care in employing and super- 
vising an apparently honest and prop- 
erly qualified agent. Thomas v. Carl- 
ton, (Fla.) 143 So. 780. (3) For em- 
bezzlement by the attorney for the es- 
tate. In re Bender’s Estate, 122 A. 
283, 278 Pa. 199. (4) For loss of prop- 
erty nominally held by him for the use 
of a wife, when it is taken in execu- 
tion for a debt of her husband for 
which it is legally liable. Guhl v. 
Frank, 22 Pa.Super. 531. 


[b] Guarding against foreign law. 
—A_ trustee or trust company is not 
negligent in failing to guard against 
the statute of another state of which 
it is ignorant. New Jersey Constr. 
Co. v. Farmers’ L. & T. Co., 80 N.Y.S. 
622, 39 Misc. 672. 


[ec] Not wrongful diversion.—A 
trustee, who is also the principal bene- 
ficiary, is not guilty of a wrongful 
diversion of trust funds, in purchas- 
ing a building for defendant with 
trust funds in return for defendant’s 
services and office space for the trus- 
tee’s lifetime, where the trust gave 
the trustee power to dispose of the 
estate for his use. National Bank of 
Tonia v. Houck, 241 N.W. 228, 257 
Mich. 456. 


[d] Recovery of lost property.— 
Where property has been lost, but not 
through the fault of the trustee, he 
is not bound at his own expense to 
take proceedings for its recovery. 
Tudball v. Medlicott, 52 J.P. 659. 


27. Thomas y. Carlton, (Fla.) 143 
So. 780; Denvir v. Park, 152 S.W. 604, 
169 Mo.App. 335; Costello v. Costello, 
103 N.B. 148, 209 N.Y. 252; Denton v. 
Sanford, 9 N.E. 490, 103 N.Y. 607. And 
see cases supra note 26. 


[a] Penalties—A trustee is not 
liable for penalties which accrued 
from his failure to pay taxes, due to 
an honest mistake of judgment, where 
the loss fell upon the cestui que trust 
who received the money with which 
the taxes should have been paid, and 
not upon the remaindermen. Denvir 
Mice 152 S.W. 604, 169 Mo.App. 


: he loss of rents or profits see supra 
556. 

28. See infra §§ 594-606. 

29. Good v. Montgomery, 51 P. 681, 
119 Cal. 552, 63 Am.S.R. 145; Wood v. 


American Nat. Bank, (Cal.App.) 14 P. 
(2d) 110. 


30. Sagone v. Mackey, 122 N.E. 621, 
225 N.Y. 594. 


31. Corin v. Thomas, 46 L.T.Rep.N. 
S. 916. 


32. Hatch’s Appeal, 12 A. 598, 8 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or one ni 


ed 
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are several trustees, negligence cannot be imputed 
to them for leaving the documents of title in the 


hands of one of their number;*? 


trust deeds have to be frequently referred to, it is 
proper to leave them in the ear of the solicitor 


of the trustees.**4 


Mistake of law. A trustee is Ra oNatte for a 
mistake of law made by him in the execution of the 
trust,°> unless the cestui que trust caused, and is 


responsible for, his act.*® 
Insurance.*7 


Pa.Cas. 593; Cooper v. Day, 18 S.C. 
ae 26; Macnamara v. Carey, Ir.R. 1 
q. 9. 


33. Cottam v. Eastern Counties R. 


Co., 1 Johns.&H. 2438, 70 Reprint 737. 
34. Field v. Field, [1894] 1 Ch. 425. 
85. Marks v. Semple, 20 So. 791, 


111 Ala. 637. 


[a] Thus a trustee is not entitled, 
on a bill for final settlement, to relief 
from a mistake of law in construing 
a trust deed, whereby he conveyed, 
prior to the filing of his bill, to a ces- 
tui que trust, property liable for part 
of the expenses of the trust, free from 
such burden, unless the cestui que 
trust is liable for his act. Marks v. 
Semple, 20 So. 791, 111 Ala. 637. 


36. Marks v. Semple, supra. 


37. Insurable interest of trustee 
see Fire Insurance § 19. 


38. Stamford Trust Co. v. Mack, 
101 A. 235, 91 Conn. 620. 


{a] Thus, where a will makes an 
express bequest to a trustee to defray 
cost of insurance, etc., it is the duty 
of the testamentary trustee to-main- 
tain reasonable insurance. Stamford 
pape Co. v. Mack, 101 A. 235, 91 Conn. 


39. See generally infra § 804. 
40. See infra § 591. 


41. Conversion generally see Tro- 
ver and Conversion ante p 1. 


ch ashen generally see waste [40 Cyc 


42. Inre Jarvis’ Estate, 180 N.Y.S. 
324, 110 Misc. 5; In re Campbell’s Es- 
tate, 173 P. 688, 53 Utah 487. And see 
cases infra note 47. 


[a] “The law is much more exact- 
ing and drastic in dealing with a trus- 
tee who is false to or has violated 
his trust by diverting trust funds 
from their true purpose, and making 
a disposition not authorized by the 
terms of the trust than it is 
in regard to the delinquencies of an 
ordinary debtor.” In re Campbell’s 
Estate, 173 P. 688, 694, 53 Utah 487. 


43. Hoyt v. Hampe, 214 N.W. 718, 
220 N.W. 45, 206 Iowa 206. 


fa] Appropriation voidable.—Ap- 
propriation by a trustee of the trust 
fund without concurrence of the ces- 
tui que trust with full knowledge of 
the facts is voidable at the option of 
the cestui, without showing fraud, 
negligence, or prejudice. Hoyt v. 
Hampe, 214 N.W. 718, 220 N.W. 45, 
206 Iowa 206. 


44, Squier v. Houghton, 226 N.Y.S. 
162, 131 Misc. 129. 


[a] Avoidable release.—A release 
given by a cestui que trust to a trus- 
tee, phrased as a general release, but 
not regarded as such, but rather as 
having the effect of a receipt for prop- 


Where the trust instrument indi- 
cates such an intention, it is the duty of the trustee 
to maintain reasonable insurance on the trust prop- 
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and where the 


[§ 562] (2) Waste or Conversion.** 
is held to great strictness in his dealings with the 
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erty;*® and he is entitled to credit®® or reimburse- 
ment?°® for the amounts paid therefor. 


A trustee 


property in his hands,*? and he may not appropriate 
the trust fund to himself without concurrence of the 


cestui que trust with full knowledge of the facts.*? 
Consequently, unless he has been released from li- 
ability,*+ or the cestui que trust has consented to, 


or ratified, his acts,t® where the trustee himself 


erty transferred to the cestui que 
trust, and not expressly covering 
claims made by him, can be avoided 
by showing that it was signed in mis- 
apprehension of the facts and rights. 
Squier v. Houghton, 226 N.Y.S. 162, 
131 Mise. 129. 


45. English v. McIntyre, 51 N.Y.S. 
697, 29 App.Div. 439; Lingo Lumber 
Co. vy. Harris, (Tex.Civ.App.) 11 S.W. 
(2d) 589. 


[a] Ratification of part of transac- 
tion.—The beneficiaries will not be al- 
lowed to ratify that part of a series 
of unauthorized transactions which 
has proved profitable and disavow 
that part which has been unprofitable 
and hold the trustee for the loss. 
English v. McIntyre, 51 N.Y.S. 697, 29 
App.Div. 439; Baker v. Disbrow, 3 
Redf.Surr. 348 [aff 18 Hun 29 (aff 79 
N.Y 0632) 42 


46. Hill v. Jones, 65 Ala. 214; 
Hampton v. Hampton, 18 Ga. 513; 
Kincaird v. Scott, 12 Johns. (N.Y.) 


368; Vernon v. Seaman, Russ.Eq.Cas. 
(N.S.) 190. 


[a] Trustee is not exempted from 
liability for wasting the trust proper- 
ty by a provision in the trust instru- 
ment that he should work and culti- 
vate the trust property, without im- 


peachment of waste, as such provi- 


sion simply empowers him to do such 
acts as he could do if a tenant who 
was not accountable for waste. Ver- 
pep v. Seaman, Russ.Eq.Cas. (N.S.) 


(b] Not liable for waste.—(1) 
Where a testamentary charge on lands 
in favor of an infant is enforced 
against a purchaser at an execution 
sale as a trustee in invitum, he will 
not be charged with waste. Hill v. 
Jones, 65 Ala. 214. (2) Where a tes- 
tator by his will appoints a trustee 
of all his estate during the infancy 
of his heir, such trustee is neither a 
guardian, so as to be liable tor waste 
at common law, nor a tenant for life 
or years, or other term, so as to be 
within the statute against waste. 
Kineaird v. Scott, 12 Johns. (N.Y.) 
368. 


Damages for waste in general see 
Waste [40 Cyc 534]. 


47. U.S.—Canfield v. Canfield, 118 
By, 26d CyAN 169) 


Ala.—Hall v. Glover, 47 Ala. 467. 


Motors v. Hampton, 18 Ga. 


J1l.—-White v. Sherman, 48 N.E. 128, 


168 W1l 5895, 64 7Am.S:R. 1324 Laffit 62 
Tll.App. 271]; Cushman vy. Bonfield, 
Zou IND Doeiovmenbion ZL Patt iS. Oe cbL)3 
App. 436]. ° 


Ind.—Bunger v. Roddy, 70 Ind. 26. 


Iowa.—Loetscher v. Dillon, 93 N.W. 
98, 119 Iowa 202. 


a eee v. Higgins, 4 Md.Ch. 


wastes,4® misappropriates, or converts the property 
to his own use, he is personally liable for the loss 
or damage caused thereby,*’ with the addition of in- 


Mass.—McKim v. Hibbard, 8 N.E. 
152, 142 Mass. 422; Brown v. Cowell, 
116 Mass. 461. 


Minn.—Rodgers v. Krankenhagen, 
232 N.W. 327, 181 Minn. 306. 


Mo.—Darling v. Potts, 24 S.W. 461, 
118 Mo. 506. 


Mont.—Glendenning v. Slayton, 179 
Pe 817, 5d" Mont) 586: 


Neb.—Robinson y. Tower, 145 N.W. 
348, 95 Neb. 198. 


N.J.—Quick Vv. 
802.- 


N.Y.—Whiting v. Hudson Trust Co., 
138 Ne Be S32 34 INioYs) 894.25 AnianE. 
1470; Newton v. Livingston County 


Trust Co., 247 N.Y.S. 121, 231 App.Div. 


Fisher, 9 N.J.Eq. 


355; Hart v. Goadby, 123 N.Y:S. 166, 
138 App.Div. 160: Smith v. Frost, 42 
N.Y.Super. 87 [aff 70 N.Y. 65]. 


Ohio.—American Bonding Co 
Cincinnati Second Nat. Bank, 22 Ohio 
Cit CiINsSi nV ii 


Okl.—Hivick v. Hemme, 247 P. 692, 
118 Okl. 167. 


Or.—Boehmer v. Silvestone, 186 P. 
26, 95 Or. 154. 


Pa.—In re Hart, 53 A. 367, 203 Pa. 
488; Smith’s Est., 24 Pa.Dist. 435. 


ocdieea ss v. Spear, 30° SC.Eq. 


Tenn.—Marion Trust & Banking Co. 
v. Roberson, 268 S.W. 118, 151 Tenn. 


108; Covington v. Anderson, 16 Lea 
no Robinson vy. Harrison, 2 Tenn. 
yee 


Tex.—Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Civ-App.) 221 S.W. 
650 [aff (Commn.App.) 236 S.W. 78]. 


‘Utah.—In re Campbell’s Estate, 173 
P. 688, 53 Utah 487. 


Va.—Brown v. Lambert, 33 Gratt. 
(74 Va.) 256; Cocke v. Minor, 25 Gratt. 
(66 Va.) 246. 


W.Va.—Davis v. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228. 


[a] Trustee is liable as for devas- 
tavit (1) where he wrongfully diverts 
trust funds. National Surety Co. v. 
Manhattan Mortgage Co., 174 N.Y.S. 9, 
185 App.Div. 733. (2) “Devastavit” 18 
CrJi2-p L038: 


{b] Trustee is liable as for con- 
version where he: (1) Places goods 
beyond the reach of creditors by dis- 
position or conversion to his own use. 
Gardner v. Goodner Wholesale Gro- 
Gery "Co. 256)(S°W., oll, Ws Pex 403 
fanswering certified questions (Civ. 
App.) 247 S.W. 291]. (2) Refuses a 
rightful demand to deliver the trust 
property to the cestui ‘que trust. 
Smith v. Frost, 42 N.Y.Super. 87 [aff 
70 N.Y. 65]. (3) Speculates’in stocks. 
Hart v. Goadby, 123 N.Y.S. 166, 138 
App.Div. 160. And see generally in- 
fra § 683. (4) Withdraws a sum from 
the trust fund as compensation before 
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terest,!® the measure of damages in such case being 
the rules relating to damages for 
waste’? or conversion®? in general, and in the latter 
case is usually the value of the property converted,*! 
or its proceeds, with interest, where he has lawfully 
sold the property and converted the proceeds.°? The 
trustee is liable in such eases regardless of who ulti- 
mately receives the benefit of the conversion,®® or of 
the fact that the settlor,°* or part of the benefici- 
aries, consent to the act in question,®® or of the fact 
that the trust was voluntarily reposed in him;°° 
sases of waste, that it is committed for the benefit 


controlled by 


in 
of a part of the beneficiaries.®* 


Trustee as beneficiary. Where a trustee who is 
the amount of de- 


also a beneficiary is a defaulter, 


it has been allowed by the court. 
Robinson vy. Tower, 145 N.W. 348, 95 
Neb. 198. 

{c] Trustee is not liable as for 
conversion where he: (1) Cashes 
checks in accordance with trust 
agreement. Mackenzie v., Bobrick, 188 
N.Y.S. 127 [rev on other ‘grounds 190 
Ne Xatvn Sood. (2) Refuses to relin- 
quish his title to personal property 


of which he has never had possession. 
Huddleston vy. Currin, 4 Humphr. 
(Tenn.) 2387. (8) A trustee who has 
made conveyances without receiving 
any payment therefor pursuant to a 
decree of distribution made by the 
probate court, which was, however, 
void as against the real owner for 
want of jurisdiction, cannot be charg- 
ed, in favor of such owner, with the 
value of the real estate, as for a con- 
version, unless it should be determin- 
ed in litigation instituted for the pur- 
pose that the lands are not recover- 
able. Canfield v. Canfield, 118 EF. 1, 
bb C.C.A. 169. 


{(d] Act of agent.—If a _ trustee 
employs an agent, and the agent ap- 
propriates the property intrusted to 


him, the trustee will be held responsi- 


ble. Boehmer v, Silvestone, 186 P. 
26, 95 Or, 154. s 
fe] As contract equitable debt.— 


if a trustee of an express trust ex- 
pends a trust fund otherwise than in 
execution of the trust, his personal li- 
ability to the trustors is a simple 
contract equitable debt.  Hivick v. 
Hemme, 247 P. 692, 118 Okl. 167. 


{f] It is no excuse for the conver- 
sion of trust property by the trustee 
putting it in his own name that he 
might wish to sell without the delay 


of an application to the court. White 
V. Sherman, 48 N.B. 128, 168 Ill. 589, 
61 Am.S.R. 1382 [aif 62 ni. App. 271]. 


{s] Statutory remedy.—A statute 
extending the provision of an act for 
the protection of orphans and their 
estates to estates of trustees, where 
the trustees have converted to their 
own use, wasted, or destroyed the es- 
tates of their beneficiaries, gives a 
remedy only against the executors or 
administrators of trustees, but none 
against the trustees themselves. 
Hampton v. Hampton, 18 Ga. 513. 


Damages for conversion in general 


see Trover and Conversion §§ 245-— 
2838. 

48. Hall v. Glover, 47 Ala. 467; 
Higgins v. Higgins, 4 Md.Ch. 238; Dar- 
ling v. Potts, 24 S.W. 461, 118 Mo. 506; 
Murphy-Bolanz Land & Loan Co. vy. 
MeKibben, (Tex.Civ. App.) 221 S.W. 
650 [aff (Commn.App.) 236 S.W. 78]. 


And see cases supra note 47, 


Interest as element of damages in 
general see Damages §§ 136-149, 202— 
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trust property, 


or 


lable therefor.®° 


[§ 563] (3) Mingling or Separation of Trust 
Funds or Property.®! 
to keep the funds or property intrusted to him 
separate and distinct from his individual funds or 
property ;°®2 and although a devastayit will not be 


(§§ 562-563 


fault is a first claim on his beneficial interest,°* 
even though he has assigned his beneficial interest 
before the default.°°® 


One who aids trustee in making a conversion of 


with knowledge thereof, is also 


It is the duty of a trustee 


implied from the mere fact that he does not attach 


220; Trover and Conversion § 255. 
Interest in general see Interest 33 
Colsepe diss 


49. See Waste [40 Cyc 534]. 


50. See Trover and Conversion §§ 
245-283. 

51, McCord v. Nabours, 109 S.W. 
918, 111 S.W. 144, 101 Tex. 494: Boothe 
Vv. Wiest, 15 S.W. 7.99, 80 Tex. 141; 
Lingo Lumber Cosoven Harris; (Tex. 
Civ.App.) 11 S.W.(2d) 589; Ware v. 
Jones, (Tex.Civ.App.) 2383 S.W. 355 
[aff (Commn.App.) 242 S.W. 1022]; 
Murphy-Bolanz Land & Loan Co. v. 
McKibben, (Tex.Civ. App; ) 221 Sow. 
650 [aff (Commn. App.) 236 S.W. 78]; 
D. Sullivan & Co. v. Ramsey, (Tex. 
Civ.App.) 155 S.W. 580. And see cases 
Supra note 47. 


[a] Trustee cannot object to being 
charged the value of the property, 
whose proceeds he has converted, as 
stated in an inventory filed by him, 
where the amount he received for it 
or its market value at the date of 
sale does not appear. McKim v. Hib- 
bard, 8 N.E. 152, 142 Mass. 422. 


52. Cooper v. Cooper, 99 N.E. 871, 
256 Ill. 160 [aff 164 IllApp. 515]; 
Macklanburg v. Griffith, 131 N.W. 


10638, 115 Minn. 131. 
[a] Thus, where a trustee is au- 


thorized by the trust agreement to 
redeem land from a foreclosure sale, 
to sell such land, and to retain from 
the proceeds of sale the amount paid 
for the redemption, and other sums, 
paying the balance to the cestui que 
trust, and such trustee makes the re- 
demption and makes a sale of the 
land, but refuses to account to the 
cestui que trust, the measure of dam- 
ages is the amount of such balance 
of the proceeds, with interest from 
the time of the sale. Macklanburg v. 
Griffith, 1381 N.W. 1068, 115 Minn. 131. 


53. Davis v. Hoffman, 67 S.W. 234, 
167 Mo. 573; In re Becker's Estate, 1 
Lane.L.Rev. (Pa.) 402. 


[a] Injury to part or all of bene- 
ficiaries.— Where trust money comes 
into the hands of the trustee undivid- 
ed, and a portion is used by him for 
the improvement of his individual 
real estate, the presumption is that 
the portion used belonged to all the 
cestuis que trustent, even though the 
trustee states that it belonged to two 
only of the beneficiaries. In re Beck- 
er's Estate, 1 Lanc.L. Rev. (Pa:)).402: 


54 Boales v. Boulware, 6 Ky.L. 


225; Crane v. Hearn, 26 N.J.Eq. 378. 
55. Crane vy. Hearn, supra. 
56. Bunger v. Roddy, 70 Ind. 26. 
57. Ohio Oil Co. v. Daughetee, 88 
A 818, 240 Til. 361, 86 L.R.A.N.S. 


a mark to the trust fund and keep it in a separate 
_place from other funds,** if he so mingles the trust 


[a] Trustee holding land in trust 
to pay annual proceeds to a bene- 
ficiary for life, with remainder to his 
heirs, with gift over in event of fail+ 
ure of issue, holds it for the benefit 
of the remaindermen as well as the 
life tenant, and cannot waste the es- 
tate for benefit of the life tenant at 
their expense. Ohio Oil Co. v. Daughe- 
tee, 88 N.E. 818, 240 Ill. 361, 36 L.R.A. 


N.S. 1108. 
58. Higgins v. Higgins, 4 Md.Ch. 
238; Stanley v. U. S. Nat. Bank of 


Portland, 224 P. 835, 110- Or. 648; 
Doening v. Doening, 43 Ch Dive 203. 


[a] Where cestui que trust is ap- 
pointed trustee to fill a vacancy, and 
sells a portion of the property and 
appropriates the proceeds to his own 
use, the amount so received and in- 
terest should be deducted from his 
share, so that the other cestuis que 
trustent may receive the whole of the 
shares to which they are entitled. 
Higgins v. Higgins, 4 Ma.Ch. 238. 


59. Stanley_v. U. S. Nat. Bank of 
Portland, 224 P. 835, 110 Or. 648. 


60. Ariz.—Johnson y. Moore, 250 
Pw995, WoL Ariz E37: 


Ga.—Anderson v., 
426, 112 Ga. 270 


Md.—Safe Depoatt & Trust co Vv. 
Cahn, 62 A. 819, 102 Md. 530. . 


Mass.—Loring vy. Salisbury Mills, 
125 Mass. 188. 


N.Y.-——National Surety Co. v. Man- 
hattan Mortgage Co., 174 N.Y.S. 9, 185 
App.Div. 7338. 


Tenn.—Covington vy. Anderson, 16 
Lea 310. 


Wyo.—Gray v. Elliott, 257 PB. 345, 
37 Wye: 4, 53 A.L.R. 554 [den re 55 
P. 593,.36 ‘Wyo. 361, 58 A.L.R. BRAT, 


{a] Thus a trustee’s payment of 
money to one not-entitled to it, with 
the latter’s knowledge and active par- 
ticipation in the payment, is a breach 
of trust, for which both are liable as 
in conversion. Johnson v. Moore, 250 
P. 99S TISL ANI ZS 


Joint and several liability for tort 
in general see Torts $§ 44-49. 


61. Mingling trust funds or prop- 
erty by executor or administrator see 
Executors and Administrators § 572. 


Right to follow trust funds or prov- 
erty mingled with funds or property 
of trustee see infra §§ 899-903. 


62. Case v. Abeel, 1 Paige (N.Y.) 
393; In re Mosebach’s Estate, 28 Pp. 
Dist. 64; Smith’s Hst., 24 Pa.Dist. 435; 
wears v. Coen, 23 S'E, 735, 41 W.Va. 


63. Goodwin v. 
Bank, 48 Conn. 550; 
51 Md. 383. 


Foster, 387 Sink 


American Nat. 
Kirby v. State, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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funds without keeping a separate account that they 
cannot be distinguished, as by depositing them in 
bank, with his own funds, to his individual cred- 
it,°* he is personally liable for any loss to the 
trust fund or property.®® 


Distinct trust funds.*¢ It is also the duty of 
a trustee of two distinct trust funds to keep the 
two funds separate;®’ and it is improper to enrich 
one fund by impoverishing or misappropriating the 
other,®® or to invest the two funds as one and to 
divide the income pro rata among beneficiaries of 
both funds entitled to receive the income;*® but 
if the only beneficiaries entitled to the income of 
the two funds assent to such conduct on the part 
of the trustee, they cannot later effectually object 
to an account by the trustee showing the carrying 
out of such an arrangement.’° Where the trust 
estate consists of an interest in a business, and the 
trust instrument directs the trustee, on certain con- 
tingencies, to deliver a number of shares in such 
business to certain cestuis que trustent, the trust 
fund is to be treated as a unit, in the management 
of which the trustee may exercise a broad discre- 
tion,’ and he is not bound to set aside from the 
general trust fund the amount of the shares to which 
the cestuis que trustent might become entitled.*? 


[§ 564] (4) Place of Keeping." 
rule, trust property must be kept at a place where 


TRUSTS 


As a general > 
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it can be under the immediate supervision of the 
trustee;** and even though, under the terms of the 
trust, the cestui que trust is entitled to possession 
of some of the personal property, it may be re- 
quired to be kept with the rest of the property.*® 
It will not be permitted to remove the trust fund or 
property out of the state,** unless the interests of 
the cestui que trust will be prejudiced by a refusal,** 
although a removal by the settlor out of the county 
where the trust deed is recorded does not affect the 
rights of the trustee and cestui que trust under 
the deed,7® unless done with their consent.?® 


Securities belonging to a trust estate should be 
kept within the state whose courts have jurisdiction 
of the estate.°° 


[§ 565] e. Carrying on Business. Where the in- 
strument creating the trust authorizes and directs 
the trustee to carry on and conduct an established 
business of the settlor, the trustee may and should 
execute the power by carrying on the business;*? 
but it has been held that power to carry on a mer- 
eantile business will not be implied from power to 
sell any part or all of the trust property and rein- 
vest the proceeds;*? and that a testator’s intention 
to confer power on the trustee to carry on the tes- 
tator’s business must be expressed in the will in 
explicit and unequivocal language;** and that if 
such power is not given, and the trustee carries on 


Place of keeping trust fund in gen- 
eral see infra § 564. 


64 See infra § 567. 


65. U.S.—Moore v. Mitchell, 17 F. 
Cas.No. 9,770, 2 Woods 483 [aff 95 U.S. 
587, 24 L.Ed. 492]. 


Ga.—McCook v. Harp, 7 S.E. 174, 81 
Ga. 229. ; 


Mo.—Harrison y. Smith, 83 Mo. 210, 
63 “Am.R. 571. 


N.Y¥.—Case v. Abeel, 1 Paige 393. 


N.C.—Dunn v. Dunn, 50 S.E. 212, 
137 N.C. 583. 


Or.—Boehmer yv. Silvestone, 186 P. 
26, 95 Or. 154. 


[aj] Depreciation.—In such a case 
he will not be relieved from liability 
therefor by the subsequent deprecia- 
tion of Confederate money, into which 
the trust funds and his own money 
were converted during the Civil War. 
McCook v. Harp, 7 S.E. 174, 81 Ga. 


229; Dunn v. Dunn, 50 S.E. 212, 137 
N.C. 533. 
{[b] As misdemeanor.—Under N. Y. 


Surrogate’s Ct. Act § 231, a trustee 
commits a breach of trust amounting 
to a misdemeanor by carrying the 
property of the trust in his own name 
and commingling the funds of the tes- 
tamentary trust with other funds. In 
re Harbeck’s Estate, 254 N.Y.S. 312, 
142 Mise. 57. 


Right to follow trust property or 
proceeds see infra §§ 888-924. 


66. Separation of interests under 
testamentary trusts in general see 
Wills [40 Cyc 1760]. 


67. Wannin v. Buckley, 152 N.B. 71, 
256 Mass. 78; Titsworth v. Titsworth, 
152 A. 869, 107 N.J.Eq. 436; In re 
Kohler’s Will, 183 N.Y.S. 550, 193 App. 
Div. 8 [rev on other grounds 132 N.E. 
114, 231 N.Y. 353]. + 


[a] Thus, where the trust instru- 
inent makes a different disposition of 
the corpus of the trust estate, in case 
of the share of each cestui que trust, 


the trustee should keep a separate 
trust fund for each cestui que trust. 


Titsworth v. Titsworth, 152 A. 869, 
107 N.J.Eq. 436. 
[b] By bookkeeping entries.— 


Where a will directs the trustees to 
pay a specified amount annually to 
each of his daughters and wife, and 
to set aside a specified portion of the 
estate for such purpose, and author- 
ized the trustees to continue his busi- 
ness, and, while a portion of the estate 
set aside for payment of annuities to 
daughters and wife remain in such 
business, to pay them such amounts 
out of the business, it is unnecessa- 
ry for the trustees to make an actual 
physical appropriation of specific 
shares of stock as trust funds for the 
payment of the annuities, mere book- 
keeping entries being sufficient. In 
re Kohler’s Will, 183 N.Y.S. 550, 193 
App.Div. 8 [rev on other grounds 132 
N.E. 114, 231 N.Y. 353]. 


68. Maury v. Jones, 25 F.(2d) 412; 
Newell v. Hadley, 92 N.E. 507, 206 
Mass. 335, 29 L.R.A.N.S. 908. 


fa] Misapvropriating the funds of 
one trust.—Where a defaulting trus- 
tee of the P trust stole property of the 
N trust,, of which he was also trus- 
tee, and used the proceeds to pay the 
debts of the P trust, and he alone rep- 
resented the P trust and the beneficia- 
ries therein, the P trust and the ben- 
eficiaries therein were chargeable 
with the knowledge of the trustee, 
and could not retain the benefit of the 
act without accepting the consequenc- 
es of his knowledge; and they could 
not obtain greater rights from his act 
than if they had known what he knew, 
so that the P trust and the beneficia- 
ries therein were liable for the 
amount so paid. Newell v. Hadley, 
92 N.E. 507, 206 Mass. 335, 29 L.R.A. 
NGS. 908: 


69. Lannin vy. Buckley, 153 N.E. 71, 
256 Mass. 78. 


Investments in general see infra § 
672 et seq. 


70.. Lannin y. Buckley, 153 N.E. 71, 


256 Mass. 78. 


71. Parkhurst v. Ginn, 117 N.E. 
phe 228 Mass. 159, Ann.Cas.1918E 
72. Parkhurst v. Ginn, supra. 


73. Deposit in bank see infra §§ 
566, 567. 


_ Place of investing trust funds see 
infra § 674. 


74 De Graffenreid v. 


Green, 1 
Coldw. (Tenn.) 109. 


75. De Graffenreid v. Green, supra. 
76. Ex p. Copeland, 14 S.C.Eq. 69. 
[a] In Pennsylvania the orphans’ 


court has no authority to direct or 
permit a testamentary trustee to 
transfer the trust funds from the 
state, and pay over the same to a 
bank in a foreign country to hold as 


trustee. Arfwedson’s Estate, 26 Pa. 
Co 2a 

77. Ex p. Copeland, 14 S.C.Eq. 69. 
Pe Bogard v. Gardley, 12 Miss. 

79. Bogard v. Gardley, supra. 

80. In re Hayden’s Estate, 253 N. 


Y.S. 641, 141 Misc. 644. 


81. Sanders v. Houston Guano, 
etc., Co., 82 S.E. 610, 107 Ga. 49; May- 
field v. Kilgour, 31 Md. 240; In re 
Crowther, [1895] 2 Ch. 56; Re Dim- 
mock, 2 L.T.Rep.N.S. 494. 


[a] Corporate business.—Where a 
corporation’s contract had but nine 
months to run from the time the trus- 
tee for a stockholder assumed control, 
his duty consisted not alone in con- 
serving the assets during the period 
of encumbency, but he was charged 
with reasonable diligence in an at- 
tempt to secure the basic means of 
carrying on the business of the cor- 
poration. Blakeslee v. Sottile, 194 N. 
Y.S: 752; 118 Mise. 513. 


82. Eufaula Nat. Bank y. 
ses, 27 So. 258, 124 Ala, 379. 


83. Willis v. Sharp, 21 


Manas- 


N.E. 705, 
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the business, he is responsible for any loss to the. 
Where power to carry 
on a business is given, the business may and must 
be carried on for the time specified in the trust in- 
strument,*® or, if no time is specified, for a reason- 
In carrying on a business, the trustee 
may make whatever contracts are necessary,**’ and 
employ all or part of the personal property which 
forms part of the trust estate in conducting the 
He has, however, no right, to assume 
extraordinary risks, but should do business on busi- 
ness principles,®® and not depart radically from the 
purposes of the trnst reposed in him;°° and accord- 
ingly he has no authority to embark the trust inter- 
ests in a partnership or corporation®! unless it is 
for the best interests of the estate and he retains 
The business need 
not be charged with rent of property of the creator 


estate occasioned thereby.** 


able time.®® 


business.°§ 


a controlling interest therein.®” 


113 N.Y. 586; Gould v. Gould, 213 N. 
Y.S. 286, 126 Mise. 54; Hull v. Heim- 
rich, 3 P.(2d) 758, 6 P.(2d) 41, 188 Or. 
117; In re Nagle’s Estate, 156 A. 309, 
305 Pa. 36. 


84. In re Nagle’s Estate, supra; 
In re Moran’s Hstate, 104 A. 585, 261 
Pa. 269. 


85. Matter of Froelich, 107 N.Y.S. 
178, 122 App.Div. 440 [mod 100 N.Y.S. 
436, 50 Misc. 103, and aff 85 N.E. 1110, 
192 N.Y. 566}. 


{a] Thus, where a will creating a 
trust authorizes trustees to continue 
testator’s business until his youngest 
child shall reach majority, or as long 
as the net profits shall yield a speci- 
fied profit, it is the duty of the trus- 
tees to close out the business when 
it becomes apparent that it will not 
earn the profit specified; but reason- 
able latitude must be allowed them in 
determining whether or not the busi- 
ness is capable of making the profit, 
and they are justified in continuing 
the business for such a length of time 
as it takes to determine, by an hon- 
est effort to make the business a suc- 
cess, whether the business as a whole 
is a paying one. Matter of Froelich, 
107 N.Y.S. 178, 122 App.Div. 440 [mod 
100 N.Y.S. 436, 50 Mise. 103, and aff 
So NVEE 1110, 192" IN. 566 )5 


[b] Renewal of lease.—A will di- 
recting named persons to conduct a 
moving picture business ‘‘during the 
life of the lease on said building”’ does 
not authorize such persons to exer- 
cise an option given by the lease to 
renew the lease. Mills v. Connor, 135 
N.E. 616, 104 Ohio St. 409. 


eee Arnold v. Smith, [1896] 1 Ch. 


[a] Iustration.—A power of sale, 
which authorizes the trustees to post- 
pone the sale for so long as they shall 
think fit, does not authorize the trus- 
tees to carry on the business for an 
indefinite time. Under proper circum- 
stances, however, two years is not an 
unreasonable time. Arnold v. Smith, 
PLS IGE ft Che iil. 


87. See infra § 571. 


88. Dennis v. Dennis, 15 Md. 73; 
Barber v. Barber, (R.I.) 71 A. 641. 


[a] Rule applied.—Where a trus- 
tee takes personal property as a nec- 
essary part of the trust estate, con- 
sisting of a farm, and uses the same 
in the management of the farm, and 
there is no evidence that he made any 
profit from the use of the property, 
or that he neglected to accept any 
opportunity for its profitable use, or 
that he neglected to keep it in as 


TRUSTS 


good condition as when he received it, 
the restoration of the property and 
the payment of the legal rate of inter- 
est for its use is a sufficient fulfill- 
ment of his duty as trustee. Barber 
v. Barber, (R.I.) 71 A. 641. 


89. Loud v. Winchester, 30 N.W. 
896, 64 Mich. 23. 


90. Loud v. Winchester, supra. 


91. Loud v. Winchester, supra; 
Garesche y. Levering Inv. Co., 48 S.W. 
653, 146 Mo. 436, 46 L.R.A. 232. 


{a] Incorporation of estate.— 
Trustees under a will giving them 
power to manage the estate, during 
the life estate of testator’s wife, have 
no power to incorporate the estate, 
without the consent of the remainder- 
men, and to require them to accept 
stock in lieu of the property, there- 
by depriving them of the power to 
control the property after the death 
of the life tenant. Garesche v. Lever- 
ing Inv. Co., 48 S.W. 653, 146 Mo. 436, 
46 LiR.A. 232. 


92. Girard Trust Co. v. Anson, 26 
Ohio N.P.N.S. 17. 


{a] Thus, where the property con- 
sists of an undivided interest in real 
estate, and the trustee is to keep in- 
vested and manage all the estate, real 
and personal, he may, where it is for 
the best interest of the beneficiaries, 
together with other cotenants, con- 
vey the land to a corporation organ- 
ized for the purpose of holding and 
managing it, and receive in return all 
the capital stock to hold as trustee 
for all the cotenants according to 
their respective interests. Girard 
aes Co. v. Anson, 26 Ohio N.P.N.S. 


93. Matter of Froelich, 107 N.Y.S. 
173, 122 App.Div. 440 [mod 180 N.Y.S. 
436, 50 Misc. 103, and aff 85 N.E. 1110, 
192 N.Y. 566]. ' 


94. Jones v. Procter, 24 Ohio Cir. 
Cusso: 


95. Jones v. Procter, supra. 


_ 96. Deposits by executor or admin- 
istrator see Executors and Adminis- 
trators § 467. 


As against responsibility of bank 
see Banks and Banking §§ 308, 309. 


97. Dewey v. Lindhout, 205. Ill: 
App. 322; Andrew v. Sac County State 
Bank, 218 N.W. 24, 205 Iowa 1248; 
In re Trust Funds, 1 Pa.Dist.&Co. 590. 
And see cases infra note 1. 


[a] Bank as trustee.—Where a 
bank, under special charter, author- 
ized to deposit moneys of which it is 
trustee in its own bank, when such 


Settlement of affairs. 
to continue a partnership business, power will be 
implied to settle its affairs at the time appointed for 
dissolution,®* or even before such time, if clearly 
in the interest of the trust.°° . 


[§ 566] f. Deposits®?*°—(1) In General. -A trus- 

/ tee may deposit the trust funds in a bank or sim- 
ilar institution for safe-keeping;°’ and, under some 
statutes, in some eases, it is his duty to deposit the 
funds in bank,®® or he may be required to do so by 
order of court.®? 
/ exercised good faith and reasonable diligence and 
prudence in selecting a responsible bank or similar 
institution, he is not liable for a loss due to the 
failure of such depositary,! and in some jurisdic- 


[§§ 565-566 


_ of the trust, which property was obviously suited for, 
and was intended to be employed in, the business.?* _ 


If the trustee is authorized 


If, in making such deposit, he 


moneys are not invested, this power 
may be superseded by general bank- 
ing regulations of the commissioner 
of banking, and such funds ordered 
to be deposited in other banks. In re 
Trust Funds, 1 Pa.Dist.&Co.. 590. 


98. See case infra this note. 


[a] In Louisiana, under the act of 
March 13, 1837, a trustee of absent 
persons could be required to deposit 
their trust funds in banks allowing 
interest on deposits. Christy’s Suc- 
cession, 6 La.Ann, 427. : 


99. Andrew v. Winnebago County 
State Bank, Forest City, 226 N.W. 73, 
208 Iowa 392. s 


[a] Validity of order.—Under a 
statute authorizing the court, on ap- 
plication of the trustee and after no- 
tice to parties in interest, to order 
the trustee to deposit funds in his 
hands with a trust company or sav- 
ings bank, and providing that its re- 
ceipt and acceptance by such corpora- 
tion shall discharge the trustee from 
further responsibility, an order au- 
thorizing a trustee to deposit trust 
funds in a. state bank is void where 
not supported by notice to the cestui 
que trust. Andrew v. Winnebago 
County State Bank, Forest City, 226 
N.W. 73, 208 Iowa 392. 


[b] In Pennsylvania an orphans’ 
court may direct a testamentary trus- 
tee to rent a safe deposit box and 
keep the assets of the estate therein 
separate from his own property. In 
a Estate, 101 Pa.Super. 
448, 


1. Ala.—Chancellor vy. Chancellor, 
58 So. 423, 177 Ala. 44, 45 L.R.A.N.S. 1, 
Ann.Cas.1915C 47. 


Conn.—Fanning v. Main, 58 A. 472, 
77 Conn, 94. 


Ill.—Dewey v. Lindhout, 205 Ill. 
App. 322. 
Ind.—Norwood y. Harness, 98 Ind. 


134, 49 Am.R. 739. 


Iowa.—Andrew v. Sac County State 
Bank, 218 N.W. 24, 205 Iowa 1248. 


N.Y.—People v. Faulkner, 14 N.E. 
415, 107 N.Y. 477, 1 Am.S.R. 891; Corn- 
well v. Deck, 8 Hun 122; Lansing v. 
Lansing, 45 Barb. 182, 1 Abb.Pr.N.S. 
280, 31 How.Pr. 55. 


Ohio.-—Odd Fellows’ Beneficial As- 
soc. v. Ferson, 3 Ohio Cir.Ct. 84, 2 
Ohio Cir.Dec. 48. 


Pa.—In re Law, 22 A. 831, 144 Pa. 
499, 14 L.R.A. 108; Breneman.: v. My- 
lin, 2 Pa.Dist. 296, 12 Pa.Co. 324. 


R.I.—Carpenter v. Carpenter, 12 R. 


For later cases, developments and changes in the law see Annotations, same title and section number. | 
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tions this rule is in effect prescribed by statute.” 
But the trustee may be held hable if he deposits 
the funds in a bank or institution reputed to be 


of doubtful solvency, which fact 


known by the use of reasonable diligence.* 
a trustee is hable for any loss caused by the fail- 
ure of the bank if he leaves the fund on deposit 
for an unreasonable time,* when he should have 


invested it,° or paid it over.® 


Savings bank or trust company. A statute au- 
thorizing the investment of funds by a fiduciary in 
a “savings bank” ineludes authority to deposit trust 
moneys in the “savings department” of a trust 
company;’ and it has been held that the deposit of 
such funds in a savings bank or trust company is 
proper as a permanent investment. 


I. 544, 34 Am.R. 716. 
S.C.—Crane v. Moses, 13 S.C. 561. 


Tex.—Mills v. Swearingen, 3 S.W. 
268, 67 Tex. 269. 


Eng.—Ex yp. Belchier, Amb]. 218, 27 
Reprint 144, 1 Ld.Ken. 38, 96 Reprint 
908; Swinfen v. Swinfen, 29 Beav. 211, 
54 Reprint 608; Wilks v. Groom, 3 
Drew. 584, 61 Reprint 1026; Johnson 
v. Newton, 11 Hare 160, 45 Eng.Ch. 
161, 68 Reprint 1230; France v. Woods, 
Taml. 172, 12 Eng.Ch. 172, 48 Reprint 
69; Adams v. Claxton, 6 Ves.Jr. 226, 
31 Reprint 1024: Rowth v. Howell, 3 
Ves.Jr. 565, 30 Reprint 1157. 


Newfoundl.—Browning vy. Ryan, 8 
Newfoundl. 553. 


2. McCollister v. Bishop, 80 N.W. 
1118, 78 Minn. 228. 


[a] Validity of statute.—A statute 
providing that, when any assignee or 
trustee deposits trust money or prop- 
erty with any trust company organ- 
ized under such act, he and his sure- 
ties shall thereafter be relieved from 
liability therefor until the same shall 
be again delivered to him is constitu- 
tional. McCollister v. Bishop, 80 N. 
W. 1118, 78 Minn. 228 (Gen. St. [1894] 
§ 2849 subd 3). 


3. Norwood v. Harness, 98 Ind. 134, 
49 Am.R. 739; Whitehead v. White- 
head, 9 S.E. 10, 85 Va. 870. 


4.. In re Knight, 4 N.Y.S. 412, 21 
Abb.N.Cas. 388; Drever v. Mawdesley, 
13 Jur. 330, 39 Eng.Ch. 511, 60 Reprint 
973; Brown v. Clark, 1 Jur. 838; Mac- 
Donnell v. Harding, 4 L.J.Ch. 10, 8 
Eng.Ch. 178, 58 Reprint 805. And see 
eases infra note 5. 


5. U.S.—Barney v. Saunders, 16 
How. 535, 14 L.Ed. 1047. 

Iowa.—In re Young, 66 N.W. 163, 
97 Iowa 218. 


N.Y.—In re Knight, 4 N.Y.S. 412, 21 
Abb.N.Cas. 388. 


Pa.—Whitecar’s Estate, 23 A. 575, 
147 Pa. 368. 


Va.— Whitehead v. Whitehead, 9 S. 
WH. 10, 85 Va. 870. 


Eng.—Rehden v. Wesley, 29 Beav. 
213, 54 Reprint 609; Challen v. Ship- 
pam, 4 Hare 555; 30 HEng.Ch. 555, 67 
Reprint 768; Moyle v. Moyle, 2 Russ. 
&M. 710, 11 Eng.Ch. 710, 39 Reprint 
565. 

Duty to invest in general see infra 
§ 672. 

6. Wilkinson v. Bewick, 4 Jur.N.S. 
1010; Lunham v. Blundell, 4 Jur.N.S. 
3: Gough v. Etty, 20 L.T.Rep.N.S: 
358. 


Payment and distribution of prop- 
erty and funds in general see infra §§ 
717-738. 
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he might have 
So, also, 
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[§ 567] (2) Form or Manner of Deposit. In or- 
der, however, to protect himself from personal lia- 
bility for loss, occurring otherwise than by his bad 
faith or negligence,® the trustee must deposit the 
funds not as his own, but as trust funds;*° and al- 
though it has been held that trust funds do not 
lose their character as such when deposited in bank 
to the trustee’s individual account,'t or in an ac- 


' count maintained for him by, and in the name of, 
an agent,'? and that such a deposit does not of 


7. Bassett v. City Bank & Trust 
re 160 A. 60, 115 Conn. 1, 81 A.L.R. 


Trust deposits in savings bank in 
general see Banks and Banking § 909. 


8. Keating v. Hession, 172 N.E. 111, 
272 Mass. 212. 


Investment of trust funds in gen- 
eral see infra § 672 et seq. 


9. See supra § 561. 


10. Pethybridge v. First State 
Bank of Livingston, 243 P. 569, 571, 
75 Mont. 173; Odd Fellows Ben. As- 
soc. v. Ferson, 3 Ohio Cir.Ct. 84, 2 Ohio 
Cir.Dec. 48; McAllister v. Com., 30 Pa. 
536. And see cases infra note 15. 


“In order, however, to escape per- 
sonal liability, the trustee must ... 
deposit the funds in the name 
of his cestui que trust, or by so dis- 
tinguishing it on the books of the 
bank as to indicate that the funds 
are those of the latter and not his 
own.” Pethybridge v. First State 
Bank of Livingston, supra. 


11. City ~of Helena v. Security 
Bank.& Trust) Co.,; 292 S.W. 143, 173 
Ark, 1181; City of Helena v. First 
Nat. Bank, 292 S.W. 140, 173 Ark. 197; 
First Nat. Bank v. Eastern Trust & 
Banking Co., 79 A. 4, 108 Me 79; 
Clarke v. Public Nat. Bank & Trust 
Co. of New York, 181 N.B. 574, .575, 
259 N.Y. 285; Bischoff v. Yorkville 
Bank, 112 N.E. 759, 761, 218 N.Y. 106, 
L.R.A.1916F 1059. ; 


“A fiduciary may legally deposit 
the trust funds in a bank to his in- 
dividual account and credit. Knowl- 
edge on the part of the bank of the 
nature of the funds received and 
credited does not affect the character 
of the act. The bank has the right 
to presume that the fiduciary will ap- 
ply the funds to their proper purpos- 
es under the trust.’’ Bischoff v. York- 
ville Bank, supra [quot Clarke v. Pub- 
lic Nat. Bank & Trust Co. of New 
York, supra]. 


Responsibility of bank see Banks 
and Banking §§ 308, 309. 


12. Sagone v. Mackey, 122 N.E. 
621, 225 Nv 594: 
18. Munnerlyn v. Augusta Sav. 


Bank, 14 S.B. 554, 88 Ga. 333, 30 Am. 
S.R. 159; Strauss v. Gilbert, 135 fll. 
App. 130 [aff 88.N.B. 946, 232 Ill. 441]; 
Clarke v. Public Nat. Bank & Trust 
Co. of New York, 181 N.E. 574, 259 N. 
Y. 285; Sagone y. Mackey, 122 N.E. 
620) 225) INcYeub94s) Bischoff; v. York- 
ville Bank, 112 N.E. 759, 218 N.Y. 106, 
U.R.A.1916F 1059; In re Barnes, 35 
N.E. 653, 140 N.Y. 468. 


fa] Thus it is not a conversion for 
a trustee to deposit trust money in 


itself constitute a conversion of the trust fund,'® 
as a general rule, if a trustee places trust funds in 
a bank or other institution in his own name to his 
individual eredit, he thereby becomes a debtor of 
the estate and a ereditor of the bank,?+ and be- 
comes liable for the funds on the failure of the 
bank,?® or other loss of the funds;1® 


and this is 


bank to his credit as agent, although 
the bank may have knowledge of the 
trust. Munnerlyn v. Augusta Sav. 
Bank, 14 S.E. 54, 88 Ga. 333, 30 Am. 
S.R. 159. 


{b] In Philippines a trustee who 
deposits trust funds in his personal 
account in a bank and mixes them 
with his own funds does not thereby 
assume. an obligation different from 
that under which he would have lain 
if such deposit had not been made; 
nor does he thereby become liable 
to repay the money at all hazards; 
and where such funds are taken from 
the bank by fuerza mayor, he is re- 
lieved from responsibility in relation 
thereto. Roman Catholic Bishop of 
Jaro v. De Ja Pena, 26 Philippine 144. 


Conversion of trust funds in gen- 
eral see supra § 


Mingling of trust funds generally 
see supra § 563. ; 


ne In re Stafford, 11 Barb. (N.Y.) 
15. Ala.—Chancellor v. Chancellor, 


58 So. 423, 177 Ala. 44, 45 L.R.A.N.S. 
1, Ann.Cas.1915C 47. 


Cal.—In re Arguello, 31 P. 937, 97 
Cal. 196. 


Ind.—Corya v. Corya, 22 N.E. 3, 
119 Ind. 593; Naltner v. Dolan, 8 N.E. 
289, 108 Ind..500, 58 Am.R. 61; Gilbert 
v. Welsch, 75 Ind. 557. 


Md.—Jenkins v. Walter, 8 Gill & J. 
218, 29 Am.D. 539. 


Mont.—Pethybridge v. First State 
Bank of Livingston, 243 P. 569, 75 
Mont. 173. i 


N.Y.—Duffy v. Dunean, 32 Barb. 587 
Laff 35 N.Y. 187]; In re Stafford, 11 
Barb./3 50s 


N.C.—Summers vy. Reynolds, 95 N. 
C. 404, 


Pa.—In re Law, 22 A. 831, 144 Pa. 
499, U4 RvA. 2103's | MecAlnhigter ty, 
Com., 30 Pa. 536. 


Tenn.—Mason v. 
Coldw. 242. 


Wis.—O’Connor v. Decker, 70 N.W. 
286, 95 Wis. 202; Booth v. Wilkinson, 
47 IN.W. 1128, 78 Wis. 652, 23 Am.S.R. 
443; Williams v. Williams, 12 N.W. 
potas N.W. 274, 55 Wis. 300, 42 Am. 


Eng.—Robinson v. Ward, 2 C.&P. 
59, 172 Reprint 27, R.&M. 274, 12 E.c. 
L. 449, 171 Reprint 1019; Massey vy. 
Banner, 1 Jac.&@W. 241, 37 Reprint 
367; MacDonnell vy. Harding, 4 L.J. 
Ch. 10, 7 Sim. 178, 8 Eng.Ch. 178, 58 
Reprint 805. 


16. Mason vy. Whitthorne, 2 Coldw. 
(Tenn.) 242. 


Whitthorne, 2 
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so although the trustee has no money of his own 
on deposit in the bank,'* and informed its officers, 
at the time of making the deposit, that the funds 
were held by him in trust,!® and although the trust 
instrument directed that the funds should be de- 
posited in that bank.1® In such a ease his liability 


does not depend upon the good faith, prudence, or 1 


judgment with which apparently he may have act- 
ed,?° nor upon the fact that he may have disposed 
of his own funds in the same -way.?? 


Loss of control of fund. A trustee is also lia- 
ble for any resulting loss to the trust estate where 
he deposits the trust funds in bank in such a man- 
ner that they are not under his own exclusive con- 
trol,22. as where the funds are deposited so that 
they cannot be drawn without the concurrence of 
another person;?* or where the deposit is in prac- 
tical effect a loan or investment on personal secu- 
rity, in which ease the trustee is lable for a loss 


' TRUSTS 


[§§ 567-569 


resulting from the insolvency of the bank or bank- 
er, although the latter was in good repute at the 
time of the loan.?# 


[§ 568] g. Gift or Dedication.?® A trustee has no 
power to make a gift of trust property,?°® or to di- 
minish the trust fund by voting a gratuity out of 
it;?7 but he may properly dedicate the property to 
a public use not inconsistent with the trust,?* and 
a dedication made by the cestui que trust must be 
respected by the trus’ee.?® 


[§ 569] h. Contractual Obligations in General*° — 


—(1) As Against Trust Estate or Cestui Que Trust. 
Acting within the limits of his powers,*? a trustee 
may create contractual obligations enforceable 
against the trust estate,?? such as for goods, sup- 
plies, and services,?* where the trust contemplates 
the carrying on of the settlor’s business by the trus- 
tee,?* or where tke trust is for the support and 


17. <Arguello’s Estate, 31 P. 937, 
97 Cal. 196: Summers v. Reynolds, 95 
N.C. 404; Williams v. Williams, 12 N. 
W. 465, 138 N.W. 274, 55 Wis. 300, 42 
Am.R. 708. 


{a] In Missouri a bona fide depos- 
it of trust funds in a bank, in the 
trustee’s own name, it being clearly 
shown that it was trust funds, will 
protect him against. loss, which occurs 
not on account of the form of the de- 
posit, but by the destruction or fail- 
ure of the bank, although it is differ- 
ent where there has been a mingling 
of the trust funds with the individual 
money of the trustee. Atterberry v. 
McDuffee, 31 Mo.App. 603. 


18. Williams v. Williams, 12 N.W. 
aoe 13 N.W. 274, 55 Wis. 300, 42 Am.R. 
708. “ 


Responsibility of bank see Banks 
and Banking §§ 308, 309. 


19. Corya v. Corya, 22 N.E. 3, 119 
Ind. 593. 


20. Chancellor v. Chancellor, 58 So. 
423, 177 Ala. 44, 45 L.R.A.N.S. 1, Ann. 
Cas.1915C 47; Arguello’ s Estate, 31 P. 


$375.97 Cal. 196; White v. Sherman, 
48 N.E. 128, 168 Ill. 589, 61 Am.S.R. 
132; Naltner v. Dolan, 8 N.E. 289, 108 


Ind. 500, 58 Am.R. 61. 


21. Chancellor v. Chancellor, 58 So. 
423, 177 Ala. 44, 45 L.R.A.N.S. 1, Ann. 
Cas.1915C 47. 


22. Boehmer v. Silvestone, 186 P. 
26, 95 Or. 154; Law’s Estate, 9 Pa. 
Co. 225. 


[aj] Thus a deposit of trust funds 
in a bank, subject to a withdrawal no- 
tice of two weeks, renders the trustee 
personally liable in case of loss. 
Law’s Estate, 9 Pa.Co. 225. 


23. Boehmer v. Silvestone, 186 P. 
26, 95 Or. 154. 


24. Caruthers y. Caruthers, 99 III. 
App. 402; Baer’s Appeal, 18 A. 1, 127 
Pa. 360, 4 L.R.A. 609; Frankenfield’s 
Appeal. ly Wkly.N.C.. .(Pay) ) 8s 
Darke v. Martyn, 1 Beav. 525, 17 Eng. 
Ch. 525, 48 Reprint 1044. But see In 
re Hunt, 6 N.E. 554, 141 Mass. 515 
(holding that the purchase by a trus- 
tee, with trust funds, in good faith, 
of a certificate of deposit, payable at 
a future day, issued by a national 
bank, the stock of which was selling 
at par, and occasionally at a small 
premium, and which was issuing large 
numbers of such certificates to oth- 
ers, is not such an imprudent invest- 
ment of trust funds as will make the 
trustee liable for a loss arising from 


the failure of the bank before the day 
stipulated for the payment of the cer- 
tificate). 


[a] Reason for rule.—‘‘The loan to 
the bank or banker is purely for safe- 
keeping, and the moneys must at all 
times be subject to the demand of the 
depositor. The moment this control 
is parted with, no matter for how 
brief a period, the contract with the 
bank loses altogether its resemblance 
to a deposit and assumes the charac- 
ter of an ordinary loan or invest- 
ey Law’s Estate, 9 Pa.Co. 225, 

if 


Loan or investment on les oa se- 
curity in general see infra § 682. 


25, Peete psonsraliy: see Dedi- 
cation 18 C.J. p 3 


A atts sek Mie see Gifts 28 C.J. p 


26. Julian v. Reynolds, 8 Ala. 680; 
Park Falls State Bank v. Fordyce, 238 
N.W. 516, 206 Wis. 628,,79 A.L.R. 1339. 


27. Rowland y. Maddock, 67 N.E. 
347, 183 Mass. 360. 


28. Albers v. Acme Paving & 
Crusher Co., 194 S.W. 61, 71, 196 Mo. 
App. 265 [cit Cyc]; Prudden y. Lind- 
sley, 29 N.J.Hq. 615. 


[a] Thus church trustees can 
properly dedicate property to a public 
use not inconsistent with the trust as 
to consent to an easement on the east 
side of the church property to create 
a beautiful boulevard in front of the 


church. Albers v. Acme Paving & 
Crusher Co., 194 S.W. 61, 71, 196 Mo. 
App. 265 [cit Cyc]. 

29. Williams v. Cincinnati First 


Presb. Soc., 1 Ohio St. 478. 


30. By husband as trustee for wife 
see Husband and Wife § 515. 


31. See generally supra §§ 558— 
567. 

32. U.S.—Webb v. Stone, 201 F. 
$50, 120-C.CoA. 180. 

Cal. Dunean v. Dormer, 270 P. 
1008, 94 Cal.App. 218; Cullinan v. 
Mercantile Trust Co., 252 P. 647, 80 
Cal.App. 377. 

Mass.—Frost v. Thompson, 106 N. 
Eye 1009) 9219 Mass: 360; American 
Min., etc., Co. v. Converse, 56 N.B. 594, 
175 Mass. 449. x 

N.Y.—White v. Miller, 71 N.Y. 118, 
27 Am.R. 13 [rev 7 Hun 437]; Fowler 


v. Mutual L. Ins. Co., 28 Hun 195. 
Ohio.—Witker v. Ellison, 29 Ohio 


C.A. 441, 442 [quot Cyc]. 
Okl.—Gladys Belle Oil Co. v. Clark, 


296 P. 461, 147 Okl. 211. 
eae Richards, 32 A. 1089, 
170 Pa. 346. 


Wash.—Moody v. Noyes, 45 P. 732, 
15 Wash. 128. 


And see cases infra notes 33-35. 


[a] Trustee’s authority is not lim- 
ited to contracting personally in ref- 
erence to the management of the trust 
property by the fact that the trust 
deed provides that the trustees shall 
be free from peronal liability under 
it. American Min., ete., Co. v. Con- 
verse, 56 N.E. 594, 175 Mass. 449. 


[b] Authority of trustee to con- 
tract can be questioned only by his 
cestui que trust. Moody v. Noyes, 45 
Pigs 2 mlb Washiad2s: 


{c] Where secured enarantor is 
regarded as trustee of the security for 
the creditor, the latter is bound by the 
guarantor’s contract with the debtors 
with reference to the payment of the 


debt. Webb v. Stone, 201 F. 850, 120 
C.C.A. 180. 
[d] Testamentary trustee cannot 


by his executory contract, although 
made in the interest and for the ben- 
efit of the estate he represents, if 
made on a new and independent con- 
sideration, bind the estate and thus 
create a liability not founded on the 
contract or obligation of the testator. 
O’Brien v. Jackson, 60 N.E. 2388, 167 
N.Y. 31; Williams v. Bratter, 188 N. 
Y.S. 380. 


33. Contracts Piet services general- 
ly see infra § 57 


34. aide ae v. Houston Gua- 
no, ete., Co., 32 S.E. 610, 107 Ga. 49; 
Moore vy. Lampkin, 63 Ga. 748; Robert 
v. ase ed Ga. 566; Wylly v. Collins, 

a 


Mass.—Turnbull v. Pomeroy, 3 N.B. 
15, 140 Mass. 117. 


N.Y.—North American Coal Co. v. 
Dyett, 7 raise 9 [aff 20 Wend. 570, 32 
Am.D. 598). 


ne: Cannon v. Robinson, 67 N.C. 
Ov. " 

Ohio.—Witker v. Ellison, 29 Ohio 
C.A. 441, 442 [quot Cyc]. 


Pa.—Woddrop v. Weed, 26 A. 375, 
154 Pa. 307, 35 Am.S.R. 832; Mathews 
v. Stephenson, 6 Pa. 496. 


R.I.—Wadsworth y. Arnold, 51 A. 
1041, 24 R.I. 32. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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maintenance of the cestuis que trustent.*® 
der the estate liable, however, it must be shown 
that the trustee acted in good faith,®® within the 
scope of his powers, as conferred by the instru- 
ment creating the trust,?* and that the articles fur- 
-nished were really for the use and benefit of the 
A trustee, however, is not an agent,*® 
and since he has no principal, or rather is the prin- 
cipal himself,*® ordinarily he eannot charge the 
trust estate by his executory contracts where he 
is not authorized to do so by the terms of the in- 
strument creating the trust,4+ but is personally lia- 
ble on such econtraets, and the remedy is against 
and the fact that the trustee 
may be indemnified for expenses and losses ineurred 


trust estate.®§ 


him personally ;4#? 


See Strickland v. Symons, 26 Ch. 
Div. 245 (holding that, where there 
was no dedication of the trust prem- 
ises for any trade purpose, and no 
specific part of the trust estate was 
directed to be employed in the car- 
rying on of the trade, the trustee had 
no right to charge the trust estate 
with moneys exnended by him in car- 
rying on the trade). 


Power to carry on business see su- 
’ pra § 565 


35. Robert v. Tift, 60 Ga. 566; 
Leonard v. Powell, 41 Ga. 598; Little 
v. Bennett, 58 N.C. 156; Witker v. 
Ellison, 29 Ohio C.A. 441, 442 [quot 
Cyc]. 


{a] Presumption as to ‘necessaries. 
—wWhere it appears that a beneficiary 
of a trust estate lived with her hus- 
band on a farm in an adjoining coun- 
ty, it will not be presumed that. she 
was in want and that goods furnish- 
ed under a cqntract with the trustee 
were necessaries. Leonard y. Powell, 
41 Ga. 598. 


36. Burling v. Newlands, 44 P. 810, 
112 Cal. 476. 


{a] Fraud.—(1) Where the trus- 
tee of an estate not held for the ben- 
efit of creditors, and who, as trustee, 
stands in no fiduciary relation to cred- 
itors of the grantor in the trust deed, 
wrongfully obtains money from one 
of such creditors, such creditor has 
a right of action therefor against the 
trustee personally, but not against 
the trust estate, except to the extent 
that he can identify the money and 
trace it to the trust property. Bur- 
ling v. Newlands, 44 P. 810, 112 Cal. 
476. (2) Liability of trustee for tort 
in general see supra § 524. 


37. Ala.—Eufaula Nat. 
Manasses, 27 So. 258, 124 Ala. 
Blackshear v. Burke, 74 Ala. 239. 


Tll.—Austin v. Parker, 148 N.E. 19, 
25 ly fod 8H MR Ro 


Md.—Hopkins v. Hinkley, 61 Md. 
584; Ricketts v. Montgomery, 15 Md. 
46. 


Bank v. 
379; 


Minn.—Peterson v. Homan, 46 N.W. 
303, 44 Minn. 166, 20 Am.S.R. 564. 


N.Y.—New v. Nicoll, 73 N.Y. 127, 
29 Am.R. 111 [aff 12 Hun 431]; Stan- 
ton v. King, 8 Hun 4 [aff 69 INA 


609]; Dunlevie v. Spangenberg, 121 
N.Y.S. 299, 66 Misc. 354. 
Ohio.—Wilker v. Ellison, 29 Ohio 


C.A. 441, 442 [quot Cyc]. 
Utah.—Kahn vy. Hamilton, 2 Utah 
115 [error dism 1 8.Ct. 139, 154 U.S. 
677, 27 L.Ed. 635]. 
Va.—Heth v. Richmond, etc., R. Co., 
4 Gratt. (45 Va.) 482, 50 Am.D. 88. 


W.Va.—Atkinson vy. Beckett, 12 S. 
B. 717, 34° W.Va. 584. 


TRUSTS 


To ren- 


or 


[a] Trustee cannot create lien on 
the trust estate in favor of a creditor, 
or charge the trust estate, even by his 
contract, without express authority 
in.the instrument creating a trust. 
Equitable Trust Co. v: Taylor, 161 N. 
i. - 62,0 890) dal, a2 Math) 244 VenlT AND: 
345]; Austin v. Parker, 148 N.E. 19, 
317 Ill. 348. 


[b] Improvident contract made by 
a trustee may be disallowed in whole 
or in part, according to the justice 
of the case. Gulf States Steel Co. v. 
Justice, 87 So. 211, 204 Ala. 577. 


Mllesality of agreements tending to 
constitute breach of trust generally 
see Contracts § 348. 

Herron v. Belt, 25 S.E. 647, 99 


38. 
Ga. 289; White v. Miller, 71 N.Y. 118, 
27 Am.R. 13 (where the contract is 


for the benefit of the trust estate); 
Witker v. Ellison, 29 Ohio C.A. 441, 
442 [quot Cyc]. 

39. See supra § 525. See also 
Agency § 11 note 55 [a]. 

40. Laun-Dry-Ette Sales Co. v. 
Fielding, 198 N.Y.S. 334, 119 Misc. 


778; Riedell v. Stuart, 2 P.(2d) 929, 
151 Okl. 266, 76 A.L.R. 1469. 


Trustee as principal see supra § 525. 


41. Hill v. Gratigny Plateau De- 
velopment Corporation, 52 F.(2d) 142 
[cert den 52 S.Ct. 266, 284 U.S. 690, 
76 L.Ed. 583]; Auxier v. Attna Ins. 
Co., 300 S.W. 617, 222 Ky. 243, 247 [cit 
Cyc]; New v. Nicoll, 73 N.Y. 127, 29 
Am.R. 111 [aff 12 Hun 431]; Longhart 
Supply Co. v. Zweifel, (Tex.Civ. App.) 
39 S.W.(2d) 959 [quot Cyc]. 


42. See infra § 570. 
43. See infra § 591. 


44, Austin v. Parker, 148 N.E. 19, 
mre 1081 


45. Je v. Blood, 93 N.E. 804, 
207 Mass. 512. 


46. Austin y. Parker, 148 N.E. 19, 


317 Ill. 348. 

47. Auxier v. tna Ins. Co., 300 
S.W. 617, 222 Ky. 243; Indiahoma Re- 
fining Co. v. Wood, (Tex.Civ.App.) 
255 S.W. 212. 

{a] Beneficiary of express trust, 


who took no part in its creation and 
who receives benefits not arising from 
a contract on his part and has no 
voice in the management of the es- 
tate by the trustee, is not personally 
liable for the debts incurred by the 
trustee. McCamey v. Hollister Oil 
Co., (Civ.App.) 241 S.W. 689 [aff 274 
S.W. 562, 115 Tex. 49]. 


{b] Beneficiary of implied trust, 
resulting trust, or constructive trust, 
is not personally liable for obliga- 
tions incurred by the trustee. Mc- 
Camey v. Hollister Oil Co., (Civ.App.) 
241 S.W. 689 [aff 274 S.W. 562, 115 
Tex: 49). 
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in good faith*? does not create a liability on the 
part of the trust estate for the benefit of a third 
person dealing with the trustee,4+ except to the 
extent that such person may avail himself of the 
trustee’s remedy over against the trust estate,*® as 
where the estate would be indebted to the trustee 
should he pay the demand, and he is insolvent 
a nonresident.*® 
trustee does not confer on him the power to bind 
the cestui que trust by a contract.*7 ‘ 


[§ 570] (2) As against Trustee. 
contractual obligation entered into by a trustee, rel- 
ative to the trust, provided it is supported by a 
sufficient consideration,*® is binding on, and en- 
forceable only against, him personally,*® unless in 


The mere fact that one is a 


Ordinarily, a 


48. In re Bishop’s Estate, 151 N.Y. 
S. 768, 89 Misc. 355. 


[a] Consideration held insuffi- 
cient.—A promise by the trustee to 
perform a duty imposed upon him 
by law is not a sufficient considera- 
tion to support a contract entered in- 
to by him, and therefore such a con- 
tract is not enforceable against him. 
In re Bishop’s Estate, 151 N.Y.S. 768, 
89 Misc. 355. 

49. U.S.—Taylor v. Davis, 4 S.Ct. 
147, 110 U.S. 330, 28 L.Ed. 163; Du- 
vali v. Craig, 2 Wheat. 45, 4 L.Ed. 180; 
Petition of Eddy, 6 F.(2d) 196; Alle- 
gheny Tank Car Co. v. Culbertson, 
288 EF. 406. 


Ala.—Wade v. Pope, 44 Ala. 690. 


Ark.—Betts v. Hackathorn, 252 S. 
W. 602, 159 Ark. 621, 31 A.L.R. 847. 


ill. Equitable Trust Co. of Chica- 
go cv.7 Taylor, 161,N.E. "62, 330 hllak42 
[aff 244 Ill.App. 345]; Austin v. Park- 
er, 148 N.E. 19, 317 Ill. 348; Johnson 
v. Leman, 23 N.E. 435, 131 Ill..609, 19 
Am.S.R. 63, 7 L.R.A. 656 [aff 30 Ill. 
App. 370]; Uihlein v. Budd, 252 Ml. 
App. 487; Dinsmoor v. Bressler, 56 
Ill.App. 207 [rev on other grounds 
45 N.E. 1086, 164 Ill. 211). 


Iowa.—Stevenson y. Polk, 32 N.W. 
840, 71 Iowa 278. 


Kan.—Austin v. Prudential Trust 
eye P.01,, 112 Kan: 545; 547 Pert 
yc]. 


Md.—Boyle v. Rider, 110 A. 524, 
136 Md. 286; Knipp v. Bagby, 95 A. 
60, 126 Md. 461, L.R.A.1915F 1072. 


Mass.—Carr v. Leahy, 105 N.E. 445, 
217 Mass. 438; Hussey v. Arnold, 
70 N.E. 87, 185 Mass. 202; Everett v. 
Drew, 129 Mass. 150. 


Mich.—Feldman vy. Preston, 160 N. 


W. 655, 194 Mich. 352; McGovern: v. 
pea? 109 N.W. 1055, 146 Mich. 
ood. 


Minn.—Truesdale v. Philadelphia 
peeks etc., Co., 65 hy 133, 63 Minn. 


Miss.—Shelby v. White, 131 So. 
843, 158 Miss. 880; Norton v. Phelps, 
54 Miss. 467. 


Mo.—Gnadt v. Moore, (App.) 297 §S. 
W. 468; Koken Iron Works v. Kin- 
ealy, 86 Mo.App. 199; Hackman y. 
Maguire, 20 Mo.App. 286 


Neb.—Stanton Nat. Bank of Stan- 
ton v. Swallow, 203 N.W. 561, 113 
Neb. 336; Fay v. Day, 183 N.W. 565, 
106 Neb. 370. 


N.Y.—Laun-Dry-Ette Sales Co. v. 
Fielding, 198 N.Y.S. 334, 119 Misc. 
778; Siaith v. Wagner, 174 N.Y.S. 205, 
106 Mise. 170; Mander v. Low, 33 N. 
WoS. 719, 12% Mise,” 316, 247 N.Y Civ. 
Proc. 368. 


N.C.—Mitchell v. Whitlock, 28 S.E. 
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making the contract he expressly stipulates that 
the trust estate, and not he, shall be liable thereon,®*° 
the circumstances indicate an 
shall be relieved from personal liability,°! or unless 
the parties involved agree that the trustee is not 
to become personally liable,®* the trustee’s remedy 
being by resort to the trust fund or property for 
This rule applies even though 
the contract is within the scope of his powers,°* is 
made on the faith and credit of the trust estate,®° 
and is made and executed by him as “trustee ;’’>® 
and is particularly applicable where the contract 
is beyond the scope of his powers.°* 
' rule is not affected by the fact that the trust estate 
receives the benefit of the contract,’* or that the 


or 


reimbursement. °* 


TRUSTS 


intent that he Cotieiee 


Moreover, this 


declaration of trust otherwise provides,°® or wheth- 


292, 121 N.C. 166. 


Ohio.—-Witker v. Ellison, 29 Ohio 
C.A. 441, 442 [quot Cyc]. 
Okl.—Riedell v. Stuart, 2 P.(2d) 


929, 151 Okl. 266, 76 A.L.R. 1469. 


Pa.—Fehlinger v. Wood, 19 A. 746, 
P4 Pe 5A. 


S.C.—De Treville v. Ellis, 8 S8.C.Eq. 
30, 21 Am. 518. 


Tex.—Connally v. Lyons, 18 S.W. 
800, 82 Tex. 664, 27 Am.S.R. 935; 
Longhart Supply Co. v. Zweifel, (Civ. 
App.) 39 S.W.(2d) 959 [quot Cyc]; 
Bank of Washington v. San Benito & 
R. G. V. Ry. Co., (Civ.App.) 293 S.W. 
599; J. P. Webster & Sons v. Utopia 
Confectionery, (Civ.App.) 254 S.W. 
123; Head v. Porter, (Civ.App.) 240 
S.W. 685. 


Vt.—MclIntyre v. Williamson, 47 A. 
786, 72 Vt. 183, 82 Am.S.R. 929. 


Va.—Poindexter v. Burwell, 82 Va. 
507. 


{a] Trustee who has extended 
credit on account of the trust estate 
must, in order to discharge himself, 
upon the insolvency of the person 
trusted, show affirmatively matter of 
excuse. De Treville v. Ellis, 8 S.C. 
Eq. 35, 21 Am.D. 518. 


[b] Existence or nonexistence of 
sufficient trust funds to pay obliga- 
tion is of no importance in determin- 
ing whether the estate or the trustee 


is liable. Blewitt v. Olin, 14 Daly 
SO Lew Se UN Ves tay Anon 
[c] Giving of indemnity bond does 


not necessarily imply exemption of 
the trustee from personal liability. 
Austin v. Prudential Trust Co., 212 
P. 77, 112 Kan. 545. 


50. U.S.—Allegheny Tank Car Co. 
v..Culbertson, 288 F. 406. 


Tl1l.—Austin v. Parker, 148 N.E. 19, 
317 Ill. 348; Uihlein w. Budd, 252 Ill. 
App., 487. 


Iowa.—Stevenson y. Polk, 32 N.W. 
340, 71 Iowa 278. 


Md.—Boyle v. Rider, 110 A. 524, 136 
Md. 286; Knipp v. Bagby, 95 A. 60, 
126 Md. 461, L.R.A.1915F 1072; Glenn 
v. Allison, 58 Md. 527. 


a aaa as v. Farquhar, 115 N.E. 


Mich.—Feldman v. Preston, 160 N. 
W. 655, 194 Mich. 352; Packard v. 
Kingman, 67 N.W. 551, 109 Mich. 497. 


Mo.—Gnadt yv. Moore, (App.) 297 S. 
W. 468. 


N.Y.—New v. Nicoll, 73 N.Y. 127, 
29 Am.R. 111 [aff 12 Hun 43 1j; Ran- 
dall v. Dusenbury, 39 N.Y.Super. 174 
[aff 63 N.Y. 645]; Laun-Dry-Ette 
Sales Co. v. Fielding, 198 N.Y.S. 


So 


119 Mise. 778. 


Ohio.—Witker v. Ellison, 
C.A. 441, 442 [quot Cyc]. 


51. Knipp v. Bagby, 95 A. 60, 126 
Md. 461, L.R.A.1915F 1072. 


52. Gnadt v. Moore, (Mo.App.) 297 
S.W. 468; Breid v. Mintrup, 219 S.W. 
708, 203 Mo.App. 567, 578. 


_ The fact alone that the trustee 
is without authority to bind the es- 
tate will not of itself render him per- 
sonally liable upon executory con- 
tracts where the facts show that no 
such liability was intended by either 
party.” Breid v. Mintrup, supra. 


oe See infra § 591. 


Taylor v. Davis, 4 S.Ct. 147, 110 
us "330, 28 L.Ed. 163. And see cas- 
es supra note 49. 


55. Laun-Dry-Ette 
ae 198° N.Y.S. 


[a] Fact that goods were sold and 
delivered on the faith and credit of 
the trust estate will not absolve trus- 
tees from personal liability. Laun- 
Dry-Ette Sales Co. v. Fielding, 198 N. 
Y.S. 334, 119, Misc. 778. 


56. U.S.—Taylor v. Davis, 4 S.Ct. 
147, 110 U.S. 3380, 28 L.Ed. 263. 


Ill.— Equitable Trust Co. v. Taylor, 
161 N.E. 62, 330 Ill. 42 [aff 244 111. 
App. 345]; Austin vy. Parker, 148 N. 
BH. 19, 317 Ill. 348, 


Iowa.—Stevenson y. Polk, 32 N.W. 
340, 71 Iowa 278. 


Md.—kKnipp v. Bagby, 95 A. 60, 126 
Md. 461, L.R.A.1915F 1072. 


Mass.—Philip Carey Co. v. Pingree, 
111 N.E. 857, 223 Mass. 352. 


Mich.—Feldman vy. Preston, 160 N. 
W. 655, 194 Mich. 352. 


N.Y.—Dunlevie v. Spanconter g, 121 
N.Y.S. 299, 66 Misc. 354. 


Tex.—Bank of Washington v. San 
Benito & R. G. V. Ry. Co.; (Civ. App.) 
293 S.W. 599. 

And see cases Supra note 49. 


[a] Signing as “trustee.’”—(1) 
One signing a contract with the ad- 
dition of “trustee” to his name can 
escape personal liability, if at all, 
only by showing that the other party 
knew at the time for whom he was 
acting as trustee. Stevenson vy. Polk, 
32 N.W. 340, 71 Iowa 278. (2) Trus- 
tees contracting for work and mate- 
rial on a building did not exempt 
themselves from personal responsi- 
bility by adding the word “trustee” 
to their names, Philip Carey Co. v. 
Pingree, 111 N.E. 857, 223 Mass. 352. 


[b] Knowledge of trusteeship.— 


29 Ohio 


Sales Co. v. 
334, 119 Misc. 


[§ 570 


er or not the charge is one for which the trustee 
may be reimbursed from the trust estate.®? 


In the absence of a stipulation in 
the contract to the contrary, a trustee is hable on 
a contractual obligation entered into by his cotrus- 
tees with his consent;*2 but a minority trustee is 
not personally liable on a contract which he did not 
personally make merely because a majority of the 
trustees authorized it.®* 


Contract between settlor and third person. Where 
the contract is made between the settlor ef the 
trust and a third person, the trustee is not liable 
thereon for a breach of the contract by the set- 
tlor where he is not a party thereto,®* even though 


Although a’ person furnishing goods 
to a trustee knew that the latter was 
conducting the mercantile business -of 
which he had control as trustee and 
charged the goods to the trust, the 
trustee was nevertheless personally 
liable for the price of the goods. Con- 
nolly v. Lyons & Co., 18 S.W. 799, 82 
Tex. 664, 671, 27 Am.S.R. 935 (where 
the court said: “This rule is not 
only in accordance with the authori- 


ties, but is a salutary rule in the in- - 


terest of common justice’’). 


As to agents in general see Agency 
§§ 837, 338 


57. Hall v. Jameson, 91 P. 518, 151 
Cal. 606, 121 Am.S.R. 137, 12 L.R.A: 
N.S. 1190; Duncan v. Dormer, 270 P. 
10038, 94 Cal.App. 218; New v. Nicoll, 
73 N.Y. 127, 29 Am.R. 111 [aff 12 Hun 
431]; Dunlevie v. Spangenberg, 121 
N.Y.S. 299, 66 Misc.’ 354. And see 
cases supra note 49. 


[a] Trustee continuing a business’ 
without authority is personally lia- 
ble on contracts made by him in the 
course of such business. Dunlevie 
v. Spangenberg, 121 N.Y.S. 299, 66 
Mise. 354. 


58. Austin v. Parker, 148 N.E. 19, 
SLT oF. 348. 


59. Allegheny Tank Car Co. yv. Cul- 
bertson, 288 F. 406. 
60. Austin v. Parker, 148 N.E. 19, 


317 Tl. 348. 


61. Authority and liability of co- 
eae in general see supra §§ 531-— 


62. J. P. Webster & Sons v. Utopia 
Confectionery, (Tex.Civ.App.) 254 S. 
Wie LZioe 

63. 


Markel v. Peck, 151 S.W. 172, 
168 Mo.App. 358. 


fa] Provision that majority of 
trustees shall govern concerns only 
the matter of binding the estate, and 
does not render minority trustees per- 
sonally liable on contracts made by 
the majority. Markel v. Peck, 151 S. 
W. 772, 168 Mo.App. 358. 


64 Cotte v. Sands, 
396, 298 F. 1011. 


[a] Thus, where a land company 
had conveyed its land to a trust com- 
pany by recorded act of sale, express- 
ly showing the conveyance to be in 
trust for the purposes specified in 


54 App.D.C. 


the resolutions of the land company, 


and the contract for selling the land 
to a purchaser showed that it was 
held by the trust company in trust, 
the purchaser had notice that the 


trust company was a trustee only, 


and cannot hold it liable for pay- 
ments made on the contract before 
rescission for the land company’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 570-571) 


the trust is an illegal one,*® unless the contract is 


made for his benefit.°*% 


[§ 571] i. Creation and Discharge of Claims 
against Estate and Reimbursement—(1) In Gener- 
As a general rule a trus- 
tee may and should incur and pay,®‘-and is entitled 
to eredit on his accounts,°* or indemnity or reim- 
bursement,®® for all disbursements and expenses, 
and for such only as are reasonably necessary, de- 
pending on the character of the trust and diree- 
tions given by the trust instrument,’° to the due 
administration of the trust, the preservation of the 
trust property, and the protection of the rights of 
the cestuis que trustent,’! especially where the ex- 
penditures are of such a nature that the court would 
if application had been 


al—(a) General Rules. 


have authorized them 


breach of its contract. 
Orleans Lake Shore Land Co., 269 F. 
937. 


G5. White v. New Orleans Lake 
Shore Land Co., supra, 


66. White v. New Orleans Lake 
Shore Land Co., supra; Cotte v. 
Sands, 54 App.D.C. 396, 298 F. 1011. 


67. Payment of debts and dis- 
charge of encumbrances see infra § 
573. 


68. Charges and credits on ac- 
counts in general see infra §§ 803, 304. 


69. See infra § 591. 

70. Ranzau y. Davis, 165 P. 1180, 
85 Or. 26. And see cases infra note 
rele 


71. U.S.—Westernm Union Tel. Co. 
v. Boston Safe-Deposit, etc., Co., 104 
F. 580. 

Ala. 
Ala. 243 

Ark.—James v. Echols, 39 S.W.(2d) 
290, 183 Ark. 826. 

Cal.—In re Whitney’s Estate, 
P. 754, 78 Cal.App. 638. 


Ill.—Abend v. McKendree College 
Endowment Fund Commission, 50 N. 


Dent v. Foy, 107 So. 210, 214 


248 


B. 1052, 174 Ill. 96 [aff 74 Ill.App. 
654]; Constant v. Matteson, 22 Ill. 
546; Hibernian Banking Ass’n_ v. 


Roseboom, 214 Ill.App. 324. 


Iowa.—In re Walker’s Estate, 128 
N.W. 376, 150 Iowa 284 [mod on oth- 
er grounds 129 N.W. 952]. 


Me.—Bartlett v. Pickering, 92 A. 
1008, 113 Me. 96; Somerset R. Co. v. 
Pierce, 57 A. 838, 98 Me. 528. 


Mass.—Rice v. Merrill, 102 N.E. 414, 
215 Mass. 419; Ashley v. Winkley, 
95 N.E. 932, 269 Mass. 509. 


Mich.—Mann vy. Day, 165 N.W. 643, 
199 Mich. 88. 


Minn.—In re Innis, 119 N.W. 48, 106 
Minn. 343 


Garhi ook v. Kinealy, 89 Mo.App. 
418. 


Neb.—Olson v. Lamb, 76 N.W. 433, 
56 Neb. 104, 71 Am.S.R. 670. 


N.H.—Brown v. Silsby, 10 N.H. 521. 


N.J.—Hagedorn y. Arens, 150 A. 4, 
106 N.J.Eq. 377. 


N.Y.—Matter of Nesmith, 35 N.E. 
42, 140 N.Y. 609; Matter of Jones, 
N. EB. 498, 103. N.Y. 621, 57 Am.R: 
75; Davis v. Stover, 58 N.Y. 473 [aff 
6 Abb-PriN.S. 225, 227]; Duffy v. 
Dunean, 32 Barb. 587 [aff 35 N.Y. 

; In re Boulware’s Will, 258 N. 
Wes 522) 1449 Mises 23558 in re .Gur- 
lits’ Will, 235 N.Y.S. 705, 134 Misc. 
160; In re Heroy’s Estate, 169 N.Y. 
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made,?? or where they have been authorized by the 


court,?? unless they are outside the court’s jurisdic- 


tion.*4 


White v. New ]S. 807, 102 Misc. 305. 


Or.—Ranzau v. Davis, 165 P. 1180, 
85 Or. 26. 


Pa.—Fox v. Weckerly, 1 Phila. 320, 
9 Leg.Int. 43. 


Utah.—Lawley v. Hickenlooper, 231 
P. 821, 64 Utah 543, 36 A.L.R. 1327. 


Eng.—Courtney v. Rumley, Ir.R. 6 
Eq. 99; Atty.-Gen. v. Norwich, 2 Myl. 
&Cr. 406, 14 Eng.Ch. 406, 40 Reprint 
S95 att eJur. 6398s skeen 10005 
Eng.Ch. 700, 48 Reprint 477]; Wor- 
rall v. Harford, 8 Ves.Jr. 4, 32 Reprint 
250; Webb v. Shaftesbury, 7 Ves.Jr. 
480, 32 Reprint 194. 


[a] Disbursements and expenses 
held included: (1) Disbursements 
for maintenance of cestuis que trus- 
tent. Rice v. Merrill, 102 N.E. 414, 
215 Mass. 419; In re Boulware’s Will, 
258 N.Y.S. 522, 144 Mise. 235. (2) 
Office rent and office expenses, where 
it appears that it was necessary for 
the trustee to have an office in con- 
nection with the business of the trust. 
Matter of Nesmith, 35 N.E. 942, 140 
N.Y. 609. (3) Trustee’s compensa- 
tion. Rice v. Merrill, supra. And see 
generally infra §§ 805-848. 


[b] “A trustee with power of 
managing an estate is entitled to all 
the expenses of keeping it up.’’ Ran- 
ot v. Davis, 165 P: 1180, 85 Or. 26, 


{c] Imsurance on trust property 
(1) is generally regarded as an ex- 
pense of administration to be incur- 
red and paid for by the trustee. In 
re Gabler’s Will, 251 N.Y.S. 211, 140 
Mise. 581 [mod on other grounds 257 
Nays: sie 285s App. Dives 80% C2) 
But neither the trustee nor remain- 
derman is liable to pay therefor from 
his own funds (Alberts v. Steiner, 
214 N.W. 46, 237 Mich. 143) (3) ex- 
cept where the policy designates both 
as beneficiaries (Jones v. Harsha, 206 
N.W. 979, 2383 Mich. 499). 


[ad] Where same persons are ap- 
pointed executors and trustees, prop- 
er and necessary expenditures made 
by them will be allowed in their ac- 
counts, although made by them as 
executors, and before they had quali- 
fied as trustees. Little v. Little, 36 N. 
BE. 795, 161 Mass. 188. 


fe] Settling claim.—A _ trustee 
may settle a claim which, in the ex- 
ercise of good business judgment, he 
deems it wise to settle. Ashley v. 
Winkley, 95 N.E. 932, 209 Mass. 509; 
Mann v. Day, 165 N.W. 643, 199 Mich. 
88; New York Life Ins. & Trust Co. 
v. Conkling, 144 N.Y.S. 638, 159 App. 
Div. 337. 


72. %Ill—Warner vy. 
Tll.App. 78. 


Rogers, 255 


Nature of disbursement or expense. 
that a disbursement or expense may constitute a 
charge on the trust fund or estate, and for which 
the trustee may claim ercdit?® or reimbursement, *® 
it must be made or incurred for the benefit of all 
the beneficiaries,77 and must be a legally authorized 
disbursement or expense;*® and although the allow- 
ance or disallowance to a trustee for expenditures 
made by him rests largely in the discretion of the 
court appointing him,’® he should be allowed such 
credit or reimbursement for expenses which he has 
paid in the honest and bona fide belief that they 
are necessary to the due execution of the trust, 


In order 


pe heme Oo v. Weems, 12 Gill & J. 


Mo.—Haydel v. Hurck, 5 Mo.App. 
oak {rev on- other grounds 72 Mo. 


N.Y.—In re Boulware’s Will, 258 N. 
Y.S. 522, 144 Misc. 235; Brandon v. 
Brandon, 50 How.Pr. 328, 4 Thomps.& 
C. 385 [aff 66 N.Y. 401]. 


APS geal v. “Smith, 10 “Rak 


[a] Conversely, disbursements 
made by a trustee will not be allow- 
ed against the estate if they are such 
as a court of equity, upon due appli- 
cation, would refuse to order. Hay- 
del v. Hurck, 5 Mo.App. 267 [rev on 
other grounds 72 Mo. 253]. 


Nature of disbursement or expense 
a porceay see infra text and notes 


73. <Ark.—James v. Echols, 39 S. 
W.(2d) 290, 183 Ark. 826. 


gare ha sie v. Anderson, 10 Bush 


Md.—Woollen v. Frick, 46 Md. 231. 


eae re Weed, 30 A. 272, 163 Pa. 


Wis.—Cowie v. Strohmeyer, 136 N. 
W. 956, 187 N.W. 778, 150 Wis. 401. 


[a] Rule applied.—Where a trus- 
tee dies before rendering a report 
and account showing what expendi- 
tures have been made under an order 
of court authorizing them, the execu- 
tors of the trustee should be allowed 
such sum as they can show to have 
been properly expended by the trus- 
tee under the order. Woollen v. 
Frick, 46 Md. 231. 


74 Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


[a] Thus an executor who pays 
out trust funds pursuant to the 
court’s direction outside of any sub- 
ject matter of such court’s jurisdic- 
tion is personally responsible there- 
for. Cowie v. Strohmever, 136 N.W. 
956, 1387 N.W. 778, 150 Wis. 401. 


75. See generally infra § 804. 
76. See generally infra § 591. 


Hopkins v. Grimshaw, 17 App. 
D.C. 1; Somerset R. Co. v. Pierce, 57 
A. 888, 98 Me. 528. 


78. Sims _v. McMullan, (Tex.Civ. 
App.) 22 S.W.(2d) .313 [rev on other 
ee (Commn.App.) 37 S.W.(2d) 


79. Buder v. Franz, 27 F.(2da) 101; 
In re Walker’s Estate, 128 N.W. 376, 
150 Iowa 284 [mod on other grounds 
129 N.W. 952]. 
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even though they are not expressly authorized or 
required by the instrument creating the trust,*° but 
not for expenditures which are wholly. outside of, 
and repugnant to, the terms of the trust instru- 
ment,*! or are unnecessary and improvident,*? 
less the eestuis que trustent consent thereto.** 
authorization or approval of the cestuis que trust- 
ent to certain expenditures, in any event, makes 
them valid,’4 and estops them frem objecting to 


TRUSTS 


un- 


The 


property.°# 


an allowance to the trustee therefor,*® unless the 


consent or approval is made by mistake.*® 
pense necessitated by the trustce’s defalecations 
should not be borne by the trust estate, but by the 
and where he has a beneficial 
interest in the estate, it may be paid out of such in- 
terest as the funds become available.** 


trustee himself,®* 


80. Woodruff v. New York, etc., R. 
Comme OreNeos Coden 2 ObUN Narra y lideaTe 
Boulware’s Will, 258 N.Y.S..522, 144 
Misc. 235; Forshaw v. Higginson, 8 
De G.M.&G. 827, 57 Eng.Ch. 639, 44 
Reprint 609; How v. Winterton, 51 
Wkly.Rep. 262. 


Credits on accounting in general see 
infra § 804. 


81. U.S.—Leathe v. Title Guaranty 
Trust Co., 18 F.(2d) 41 [cert den 48 
S.Ct, 30) 275 UsS..68b, (2). bd.) 492). 

Ala.—McKinley v. Irvine, 13 Ala. 
681. 

Md.—Moore v. White, 4 Harr.&J. 
548. 


Mich.—Loud v. Winchester, 30 N. 
W. 896, 64 Mich. 23. 


N.Y.—In re Rade’s Hstate, 237 N. 
Y.S. 102, 135 Misc. 256; Green v. Win- 
ter, 1 Johns.Ch. 26, 7 Am.D. 475 [dism 
12 Johns. 497]. 


Pa.—In re Maxton’s Estate, 43 Pa. 
Super. 639. 


[a] Where trustee holds proper- 
ty as his owas under a decree of court 
relieving him from the duty of ac- 
counting for profits, he has no valid 
claim for reimbursement. Moore v. 
White, 4 Harr.&J. (Md.) 548. 


g2. Ala.—Gulf Steel Co. v. Justice, 
Si USo, 2115 204 Ala. “577. 


Mass.—Ashley v. Winkley, 95 N.E. 
932, 209 Mass. 509. 


Mo.—O’Day v. Annex Realty Co., 
236 S.W. 22. 


N.J.—Hagedorn v. Arens, 150 A. 4, 
106 N.J.Eq. 377. 


N.Y.—Eysaman v. Nelson, 140 N.Y. 
S;, 183,.79. Mise; 304: [aff) 150) NFY.S. 
1085, 165 App.Div. 950]. 


[a] For use of vehicle.—A trustee 
of a testamentary trust is not enti- 
tled to an allowance for the keeping 
of a vehicle which he uses in the dis- 
charge of his duties. Eysaman v. 
Nelson, 140 N.Y.S. 183, 79 Misc. 304 
Hag 150 N.Y.S. 1085, 165 App.Div. 


[b] Payments to accountants for 
services reasonably part of the trus- 
tee’s duties will not be allowed in the 
trustee’s account. Hagedorn v. Ar- 
ens, 150 A. 4, 106 N.J.Eg. 377. 


83. Chandler v. Green, 101 Ill.App. 
409 [mod 64 N.E. 1052, 199 Ill. 97]; 
Shaw v. Devecmon, 33 A. 716, 82 Md. 
643, 31 A. 709, 81 Md. 215 (purchase 
of outstanding title). And see cases 
infra note 84. 


84. U.S.—Gisborn y. Charter Oak 
Lins: Co,.,, 12 Sick, 277,142 US. 326, 
35 L.Ed. 1029 [aff 15 P. 253, 5 Utah 
319]; Leathe v. Title Guaranty Trust 


An ex- 


subject thereof 


Co., 18 F.(2d) 41 [cert den 48 S.Ct. 
30, 275 U.S. 535, 72 L.Hd. 412]. 


Fee ranean ns v. Haynes, 14 Ala. 


Mass.—Pope v. Farnsworth, ‘16 N.E. 
262, 146 Mass. 339. 


N.Y.—Young v. Young, 21 N.Y.S. 
1008, 2 Mise. 381. 
R.I.—Kelly v. Nichols, 25 A. 840, 


18 R.I. 62, 19 L.R.A. 413. 


Utah.—Gallagher v. Yosemite Min., 
ete., Co., 37 P. 264, 10 Utah 189. 


[a] Outstanding judgment.— 
Where plaintiff conveyed realty to a 
trust company in consideration of its 
agreement to guarantee title of realty 
sold by plaintiff acquired by her de- 
ceased husband’s will, a large judg- 
ment having been rendered against 
the husband’s estate, any property re- 
maining unsold to be reconveyed to 
plaintiff, it was not the trust com- 
pany’s duty as trustee to pay off an- 
other judgment against plaintiff to 
prevent a judgment sale of plaintiff's 
realty without a request from plain- 
tiff to do so and offer to secure the 
trust company for the advancement. 
Leathe v. Title Guaranty Trust Co., 
18 F.(2d) 41 [cert den 48 S.Ct. 30, 275 
WS: 535,72, hid. 402° 


{b] Ratification held ineffective.— 
Ashley v. Winkley, 95 N.E. 932, 209 
Mass. 509. 


85. Mann v. Day, 165 N.W. 643, 
199 Mich. 88; In re Thaw’s Estate, 
97 A. 108, 252 Pa. 99. 


[a] Expenses of sanity test.—The 
beneficiary of a spendthrift trust, who 
is subsequently determined to be of 
sufficient intelligence to understand 
the nature and character of his act, 
in voluntarily submitting to an ex- 
amination by alienists as to his san- 
ity, is estopped to object to an allow- 
ance to the trustee of the expenses 
of the examination. In re Thaw’s Es- 
tate, 97 A. 108, 252 Pa. 99. 


86. Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


[a] Thus beneficiaries of a trust 
fund, who by mistake consent to im- 
proper disbursements to attorneys 
and guardians ad litem for past serv- 
ices, are not estopped from insisting 
upon a restoration, especially in the 
case of beneficiaries not sui juris, 
who are represented by guardians. 
Cowie v. Strohmeyer, 136 N.W. 956, 
137 N.W. 778, 150 Wis. 401. 


87. In re Whitney’s Estate, (Cal. 
App.) 11 P.(2d) 1107. 


88. In re Whitney’s Estate, supra. 
89. As to: 
Costs see infra § 590. 


[§ 572] (b) Fund 
Unless the trust agreement provides that the trus- 
tee shall bear the expense of administering the 
trust,?° such expense, provided it is a proper ex- 
pense of administration,®? must be paid out of the 
trust fund or property,®? and becomes, or may be 
made, a legitimate charge on the entire trust es- 
tate,?? although secured by a mortgage on specified 


Capital or income. 
must be considered in determining whether it is to 
be charged to capital or income, the ordinary ex- 
pense of administering the trust and preserving the 


be 


(§§ 571-572 


or Property Chargeable.$® 


The nature of the expense 


generally being chargeable to in- 


come,®> unless there is a statutory provision to 


Counsel fees see infra § 584, 


Payments of debts in general see in- 
fra vsT5Ts. 

Repairs and improvements see infra § 
580. 


Swine and assessments see infra § 
582. 

Reimbursement or indemnity 
general see infra § 591 


90. Mann v. Day, 165 N.W. 648, 199 
Mich. 88. 


91. See supra § 571. 


92. Ala.—Heflin v. Heflin, 134 So. 
20, 222 Ala. 662. 


Del.—Ross v. South Delaware Gas 
Co., 89 A. 593, 10 Del.Ch. 236. 


Fla.—Sorrels v. McNally, 
540, 94 Fla. 1174. 


Me.—Somerset R. Co. v. Pierce, 57 
A. 888, 98 Me. 528 


Mass.—Dunbar v. Broomfield, 142 
N.E. 148, 247 Mass. 372, 


Mich.—Mann v. Day, 165 N.W. 643, 
199 Mich, 88. 


Mo.—City' of St. Louis v. Leo § | 
ter, 257 S.W. 425, 302 Mo. 152 


N.Y.—Woodruff v. New York, etc., 
RCo) 29) N.Be 2517 120 NEVE O72 ae 
vis v. ‘Stover, 56 N. Ya 473 [aff 16 Abb. 
Pr.N.S. 227]. 


Or.—Wemme v. First Church of 
Christ, Scientist, of Portland, 219 P. 
618, 223 P. 250, 110 OraLige 


Eng.—Webb v. Shaftesbury, 7 Ves. 
Jr. 480, 32 Reprint 194. 


93. In re Innis, 119 N.W. 48, 106 
Minn. 343; New v. Nicoll, 73 N.Y. 127, 
adam. I. Tt Wart 1:2 Hun 431]; In re 
Mann, 26 Pa.Co. 587. 


[a] Thus, where a trustee is au- 
thorized by the terms of the instru- 
ment creating the trust to make an 
expenditure which is necessary for 
the protection or reparation of the 
trust estate, and’has no trust funds 
in his hands for the purpose, he may, 
by express agreement with another, 
exempt himself from liability, and 
make the expenditure a charge upon 
the estate. New v. Nicoll, 73 N.Y. 
127, 29 Am.R. 111 [aff 12 Hun 431]. 


er for reimbursement see infra § 


in 


115 So. 


94. In re Innis, 119 N.W. 48, 106 
Minn. 343. 
Leah Ala.—Jones v. Dawson, 19 Ala. 
(a. 


Cal.—In re Phelps’ Estate, 272 P. 
296, 205 Cal. 619; In re Gartenlaub’s 


Estate, IE ME 90, 185 Cal. 
pene 5 Cal. 648, 24 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the contrary,®* or unless a contrary intent of the 
settlor,®* or an order of court,®® or the particular 
cireumstances®® render it necessary that the cor- 


pus of the estate be charged, as in 


Colo.—Mulecahy v. Johnson, 252 P. 
816, 80 Colo. 499. 


Conn.—Wordin’s Appeal, 42 A. 659, 
71 Conn. 531, 71 Am.S.R. 219. 


Ky.—Host v. Wilder’s Trustee, 131 
S.W. 793, 140 Ky. 767. 


Me.—Bartlett v. Pickering, 
1008, 113 Me. 96. 


Mass.—Creed v. Connelly, 172 N.E. 
106, 272 Mass. 241; Cogswell v. Wes- 
ton, 117 N.E. 37, 228 Mass. 219; Park- 
hurst v. Ginn, 117 N.B. 202, 228 Mass. 
159, Ann.Cas.1918E 982; Ogden v. 
Allen, 114 N.E. 862, 225 Mass. 595. 


Mich.—Jones v. Harsha, 206 N.W. 
979, 233 Mich. 499. 


Mo.—In re Holmes, 40 S.W.(2d) 
616, 328 Mo. 143; Melvin v. Hoffman, 
235 S.W. 107, 290 Mo. 464. 


N.H.—Brown v. Berry, 52 A. 870, 
Tl N.H. 241; Smith v. New Hampshire 
Trust Co., 41 A. 174, 68 N.H. 424. 


N.Y.—Stevens v. Melcher, 46 N.E. 
965, 152 N.Y. 551; Matter of Jones, 
9 N.E. 4938, 103 N.Y. 621, 57 Am.R. 775; 
Gould v. Gould, 213° N.Y.S. 286, 126 
Mise. 54; In re Schuster’s Will, 205 
N.Y.S. 268, 123 Misc. 314 [mod on oth- 
er grounds 208 N.Y.S. 935]; In re 
Lichtenberg’s Estate, 185 N.Y.S. 913, 
114 Misc. 89; In re Boyle, 163 N.Y.S. 
1095, 99 Mise. 418; In re Brooklyn 
Trust Co., 157 N.Y.S. 547, 92 Misc. 674 
[ait 158° UN-Y-S. “110915 Matter’ of 
Brownell, 112 N.Y.S. 597, 60 Misc. 52. 


S.cC.—Tupper v. Fuller, 28 8.C.Eq. 
0. 


92 A. 


LT. 


Tex.—McCreary v. Robinson, (Civ. 
App.) 57 S.W. 682 [rev 59 S.W. 536, 
94 Tex. 221]. 


Va.—Doswell v. Anderson, 1 Patt.& 
i. 185. 


Wis.—-In re Wells’ Estate, 144 N.W. 
174, 156 Wis. 294. 


Eng.—In re Egmont, [1908] 1 Ch. 
821; In re Willis, [1902] 1 Ch. 15. 


[a] ‘he general rule is.that the 
capital of a trust fund should not be 
impaired by carrying charges unless 
the intent of the donor may be clear- 
ly inferred. . . This follows 
from the usual purpose of the testator 
to give the beneficiary the net income 
and to preserve the corpus intact until 
the termination of the trust.” In re 
Jackson’s Will, 179 N.E. 496, 499, 258 
N.Y. 281. 


{b] “Whe regular annual and ordi- 
narily recurring expenses incident to 
the administration of a trust of this 
character are payable out of the in- 
come derived from its properties.” 
In re Dare’s Estate, 235 P. 725, 196 
Cal. 29, 42. 


[c] As between life tenants and re- 
mainderman (1) guilty of no wrong 
against a productive trust, expenses 
of administration are generally paid 
out of income. Cogswell v. Weston, 
iy oni. 37,228 Mass..20977 9 (2) “ain 
the ordinary case ..~. . the  de- 
termination of whether a particular 
item of expense is to be charged to 
principal or income, in the absence of 
express testamentary directions cov- 
ering the subject, must be viewed 
from the standpoint of the remainder- 
man. If and to the extent that a 
particular expenditure enhances the 
value of the property passing to him, 
it is a proper charge against the cor- 
pus which has been dedicated to him, 
but if it does not produce any increase 
in such value, it is not chargeable 
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case of unusual 


against his interest unless it would 
have been a legitimate expense had 
the life tenant predeceased the testa- 
tor with a resulting lapse in the bene- 
faction given in the intervening es- 
tate.” In re Boyle’s Will, 251 N.Y.S. 
197, 203, 140 Misc. 523. 


{d] Carrying charges on real es- 
tate (1) held by trustees for a life 
beneficiary are to be paid out of the 
income of the trust estate, and are not 
properly chargeable to. capital ac- 
count, in the absence of unequivocal 
directions to the contrary. Creed v. 
Connelly, 172 N.E. 106, 272 Mass. 241; 
Spencer v. Spencer, 114 N.E. 849, 219 
N.Y. 459, Ann.Cas.1918E 943; Gould 
v. Gould, 213 N.Y.S. 286, 126 Misc. 54; 
In re Schuster’s Will, 205 N.Y.S. 268, 
123 Mise. 314 [mod 208 N.Y.S. 935]; 
In re Montgomery, 165 N.Y.S. 1069, 
99 Misc. 473. (2) Carrying charges, 
occasioned by improvements on trust 
property, are proper charges against 
income. Jones v. Harsha, 206 N.W. 
97-9, 233 Mich. 499. 


{e] Proceeds of unproductive real- 
ty cannot be apportioned between 
capital and income so as to reim- 
burse a life tenant’s estate for loss of 
income caused by using part thereof 
to pay carrying charges of such real- 
ty. Creed v. Connelly, 172 N.E. 106, 
272 Mass. 241, 


[f] Rents.—Whether rents collect- 
ed by a trustee should be allowed as 
net rents to which cestuis que trust- 
ent for life are entitled, or should be 
charged with expenses connected 
therewith, is a question for the pro- 
bate judge. Lannin v. Buckley, 152 
N.E. 71, 256 Mass. 78. 


[g] Conception of court.—Whether 
expenses are chargeable to capital or 
income of a testamentary trust, in the 
absence of express directions, is gov- 
erned by the court’s conception of 
what the average individual of the 
community would have desired. In re 
orice Will, 251 N.Y.S. 197, 140 Misc. 


96. See case infra this note. 


[a] In Georgia (1) for example, 
under Civ. Code § 3202, which in effect 
provides that any person having a 
claim against a trust estate may col- 
lect and enforce the same in a court 
of Jaw, it is not required that such 
expense be made out of income, but 
may be enforced against the corpus 
of the estate. Sanders v. Houston 
Guano, etc., Co., 32 S.E. 610, 107 Ga. 
49, (2) The rule is not affected by 
the sufficiency or insufficiency of the 
income to pay the debt, nor by the 
fact that the trustee has wrongfully 
applied the income of the trust, where 
the creditor has no knowledge of such 
intention to misappropriate when he 
extended the credit. Sanders v. 
Houston Guano, etc., Co., supra. 


97. Townsend v. Wilson, 59 A. 417, 
77 Conn. 411; Spencer v. Spencer, 114 
N.E. 849, 219 N.Y. 459, Ann.Cas.1918E 


9435) In res Draeya 2 Nb 19, e279 
N.Y. 501; In re Lichtenberg’s Estate, 
18h INVY-S. 903; 24s Misc, 89 "in ire 


Vermilye’s Estate, 166 N.Y.S. 320, 100 
Mise. 285; United States Trust Co. of 
New York v. Kiddle, 158 N.Y.S. 1011, 
95 Mise. 381; In re Beaumont, 45 A. 
486, 195 Pa. 1; Hughes v. Williams, 38 
S.E. 138, 99 Va. 312. 


98. Akers v. Fidelity & Columbia 
Trust Co., 234 S.W. 725, 192 Ky. 850. 


[a] Architect’s fee.—Where the 
erection of a home for the beneficiary 


[65 C.J.] 707 


and extraordinary expenses which go to the enhance- 
ment of the capital itself,t or where the expense or 
obligation is secured by a mortgage on the real es- 
tate,? or where, it has been held, the property is 


and her children ig authorized by the 
court, to be paid for from the corpus 
of the trust estate, but the idea of 
building is thereafter abandoned, the 
trustee may properly pay the fee of 
the architect for the plans for such 
building out of the corpus of the es- 
tate. Akers v. Fidelity & Columbia 
Trust Co., 234 S.W. 725, 192 Ky. 850. 


99. Hatton v. Weems, 12 Gill&J. 
(Md.) 88; Reynolds v. Reynolds, 3 
Dem.Surr. (N.Y.) 82; Cram v. Cram, 
2. Redf.Surr. (N.Y.) 244; Green v. 
Wooldridge, 16 S.E. 875, 89 Va. 632; 


Miller v. Payne, 136 N.W. 811, 150 
Wis. 354. 
[a] Clear necessity for encroach- 


ment upon the capital must be shown, 
as the court looks with disfavor upon 
such encroachment, and the burden 
of showing the necessity of it is 
on the trustee or those claiming the 
benefit of his action. Green v. Wool- 
dridge, 16 S.E. 875, 89 Va. 632. 


[b] Expenses impairing principal 
of the estate ought not to be incurred 
by the trustees, without first obtain- 
ing the approval of a court of equity. 
Hatton v. Weems, 12 Gill&J. (Md.) 


{c] Expense of ascertaining 
amount of corpus is chargeable there- 
to. Reynolds v. Reynelds, 3 Dem. 
Surr. (N.Y.) 82. . 


{d] Under life trust for invest- 
ment and payment of income to the 
creator of the trust with discretion 
to sell, and upon her death the trust 
estate to go to her administrator, 
charges arising from the real prop- 
erty after death of the beneficiary 
should be paid from the proceeds of 
the real property sold. United States 
Trust Co. of New York v. Kiddle, 158 
N.Y.S. 1011, 95 Mise. 381. 


[e] Where a testator leaves no 
personalty not specifically bequeathed, 
funeral and administration expenses, 
debts, and inheritance taxes are pay- 
able out of the principal of the trust. 
In re Hackett’s Estate, 224 N.Y.S. 435, 
130 Misc. 339. 


1. In re Dare’s Estate, 2385 P. 725, 
196 Cal. 29; Cogswell v. Weston, 117 
N.E. 37, 228 Mass. 219; In re Boyle’s 
Will, 251 N.Y.S. 197, 140 Misc. 523; 
ete Heist, 137 N.Y.S. 768, 77 Misc. 


fa] “Unusual and extraordinary 
expenses, particularly where these go 
to the enhancement of the capital it- 
self, should be payable out that 
capital itself, rather than out of the 
income thereof.” In re Dare’s Estate, 
235 P. 725, 196 Cal. 29, 42. 


[b] Benefit to remainderman.—tIf 
and to the extent that a particular 
expenditure enhances value of the 
property passing to the remainder- 
man “it is a proper charge against the 
corpus which has been dedicated to 
him.”’ In re Boyle’s Will, 251 N.Y.S. 
197, 208, 140 Misc. 523. 


[c] Payments for perpetual care 
of deceased’s burial plot, although 
made in annual installments, are 
capital charges. In re Boyle’s Will, 
251 N.Y.S. 197, 140 Misc. 528. 


2. In re Benton’s Hstate, 153 Il. 
App. 56; Jones v. Harsha, 206 N.W. 
979, 233 Mich. 499. 


[a] Moneys derived from mort- 
gage, expended on property covered by 
a different trust, constitute a charge 
against such property, where one is 
subject to a contingent and the other 
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unproductive.? 


trust.® 


Reserve fund. A fund may be reserved to meet 
expenses when the trust is an active and continu- 
ing one involving expenses incident thereto;® and 
where a fund is so reserved and used to pay charges, 
it cannot be claimed by the cestui que trust as part 


of the net ineome.? 


[§ 573] (2) Payment of Debts and Discharge of 
Encumbrances in General. Except where the trus- 


to a vested remainder. Jones v. Har- 
sha, 206 N.W. 979, 233 Mich. 499. 


3. Ogden v. Allen, 114 N.E. 862, 225 
Mass. 595; Spencer v. Spencer, 114 N. 
B. 849, 219 N.Y. 459, Ann.Cas.1918E 
943 [remittitur am 115 N.E. 1051, 220 
N.Y. 654]; In re Jackson’s Will, 239 
N-Y.S. 362, 135 Misc. 329 [aff 250 N.Y. 
S. 324, 232 App.Div. 425, rev on other 
grounds 179 N.E. 496, 258 N.Y. 281, 
and rearg den In re Brooklyn Trust 
Co., 180 IN. EL. 854) 258 N.Y 61040 But 
see Creed v. Connelly, 172 N.E. 106, 
272 Mass. 241 (holding that a life ten- 
ant’s estate cannot be reimbursed 
from proceeds of unproductive realty 
on sale thereof for loss of income used 
as carrying charges on such realty). 


fa] Thus (1) where a power of 
sale given testamentary trustees is 
mandatory on the death of testator’s 
widow, carrying charges of unim- 
proved realty thereafter are payable 
from the principal. In re Boyle’s 
Will, 251 N.Y.S. 197, 140 Misc. 523. 
(2) But, where.unproductive realty 
is sold after the life tenant’s death, 
expenses of maintenance since the 
testator’s death, including interest 
and broker’s commissions, are not re- 
quired to be deducted from the prin- 
cipal and repaid to income or appor- 
tioned between principal and income. 
Ogden vy. Allen, 114 N.E. 862, 225 Mass. 
595. 


[b] Apportionment of carrying 
charges, in cases of unproductive 
lands held in trust, may be made be- 
tween income and principal when the 
lands are sold. in re Jackson’s Will, 
179 N.H. 496, 499, 258 N.Y. 281 [rev 
250 N.Y.S. 324, 232 App.Div. 425 (aff 
239 N.Y.S. 362, 135 Misc. 329) rearg 
den In re Brooklyn Trust Co., 180 
N.I. 354, 258 N.Y. 610] (where the 
court said: ‘‘These cases rest on the 
assumption that the testator did not 
intend to impoverish or hamper the 
life tenant with carrying charges for 
the benefit of the residuary estate’’). 


4 Marsh v. Marsh, 67 A. 706, 73 
N.J.Eq. 99. 


5. In re Lichtenberg’s Estate, 171 
N.Y.S. 570. 


6. Smith v. Lansing, 53 N.Y.S. 633, 
24 Misc. 566; Mitcheson’s Hstate, 5 
Pa.Co. 99, 22 Wkly.N.Cas. 46 


[a] Awaiting decision on 2ppeal.— 
Where a decision that a trust fund is 
not subject to a certain change is sub- 
ject to appeal, a distribution of the 
trust fund should be made subject to 
the contingency of an adverse decision 
by reserving a sufficient part of the 
fund to await the decision in the ap- 
pellate court. Smith v. Lansing, 53 
N.Y.S. 633, 24 Misc. 566. 


7. State v. Banks, 24 A. 415, 76 Md. 


But one class of income cannot be 
appropriated to the payment of general charges 
against the whole income;* nor can income from a 
fund set apart for one trust be applied to expenses 
as to property set apart for another independent 


a 
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tee is one who has no active duties to perform in 
connection with the trust,’ his duty to preserve and 
protect the trust property® includes the right and 
duty, in the exercise of good faith and reasonable 
prudence and diligence, to pay valid debts and 


encumbrances which exist against the property,*® to 


discharge mortgages or other hens and encumbrane- 
es;! and to exercise good faith and diligence in 
preventing a sacrifice of the trust property by an 
improper and disadvantageous enforcement of liens 
and encumbrances.?? 
cable where such payment or discharge is made on 


This rule is especially appli- 


the request of the cestui que trust,!® or under the 


136. 

8. Winslow v. Young, 47 A. 149, 
94 Me. 145. 

[a] Paying mortgage.—Where a 


trustee, possessing no active duties, 
assumes and pays off a mortgage, 
without any valid authority to do so, 
he acts upon his own individual re- 
sponsibility and has no right to con- 
tribution from the cestuis que 
trustent. Winslow v. Young, 47 A. 
149, 94 Me, 145. 


9. See supra § 561. 


10. U.S.—Roggenkamp v. Roggen- 
kamp, 68 F. 605, 15 C.C.A. 600. 


I1].—Rankin v. Barcroft, 3 N.E. 97, 
114 Ill. 441. 


Md.—-Owens vy. Barroll, 40 A. $80, 
88 Md. 204. 


N 
Mich.—Loud v. Winchester, 30 N.W. 
896, 64° Mich. 23. 


N.Y.—In re Gabler’s Will, 251 N.Y. 
S. 211, 140 Misc. 581 [mod on other 
grounds 257 N.Y.S. 311, 235 App.Div. 
807]; In re Heroy’s Estate, 169 N.Y.S. 
807, 102 Mise. 305. 


S.C.—Pickett v. Geer, 153 S.B. 349, 
156 S.C. 346. 


Tex.—Sims v. McMullan, (Civ.App.) 
22 S.W.(2d) 313 [rev (Commn.App.) 
37 S.W,(2d) 141]. 


{a] Accruing interest.—Ordinarily 
the duty devolves upon trustees for 
equitable life tenants to pay accruing 
interest upon mortgages. In re He- 
rou Estate, 169 N.Y.S. 807, 102 Misc. 


11. Del.—Curlett v. Emmons, 85 A. 
1079," 9 Del:Ch. 62) [mod won other 
grounds 81 A. 508, 9 Del.Ch. 388]. 


Ky.—Angel v. Wood, 154 S.W. 1103, 
TRS SEC. LoD, 


N.Y.—Garvey v. New York L. Ins., 
etc., Co., 7 N.Y.S. 818, 4 Silv.Sup. 348; 
Hafner v. Hafner, 69 N.Y.S. 456, 34 
Misc. 65 [mjod on other grounds 71 N. 
Y.S. 1, 62 App.Div. 316 (aff 63 N.E. 
TA aN Ae G.o 8) ls 


R.I.—McAuslan vy. Union Trust Co., 
125 A. 296, 46 R.I. 176. 


S.C.—Freeman y. Tompkins, 20 S.C. 
Eq. 53. J 


Utah.—Lawley v. Hickenlooper, 231 
P. 821, 64 Utah 548, 36 A.L.R. 1327. 


fa] MTlustration.—Where real es- 
tate was conveyed by tenants in com- 
mon in trust for sale, the proceeds to 
be applied to the payment of liens 
of record, and the lien of a judgment 
against one of the grantors expired 
after the deed, but before sale, and 
the trustee induced the creditor to 
forbear to collect until after the sale, 


ee Ee 


direction of the settlcr or the court,1* or where 
the payment of debts and encumbrances is one of 


the trustee should be allowed as a 
credit the amount paid by him to dis- 
charge the judgment. Curlett v. Em- 
mons, 85 A. 1079, 9 Del.Ch. 62 [mod 
on other grounds 81 A. 508, 9 Del.Ch. 
388]. 


[b] Rule applied.—Where title in 
trust to land was taken in the name 
of defendant’s testator, who owned a 
one-fifth interest in one parcel, and at 
the time title was taken he executed 
a mortgage thereon for two thousand 
dollars and interest, a large part of 
which he subsequently paid, he was 
entitled to have such payments con- 
sidered in determining the value of 
the adverse interests in the land. 
Nichols v. Smith, 150 N.Y.S. 410, 164 
App.Div. 304. 


[c] Liability for overpayments.— 
Where a trustee and a third person 
named as mortgagee in a mortgage 
given by the beneficiaries kept a joint 
account in a bank, and the payments 
on the mortgage were made by the 
trustee to himself and the third per- 
son jointly, the trustee was liable for 
overpayments on the mortgage debt. 
rae v. Wood, 154 S.W. 11038, 153 Ky. 


Who may pay off mortgages gen- 
erally see Mortgages § 898. 


12. Bourquin v. Bourquin, 47 S.E. 
639, 120 Ga. 115; Houghton v. Pierce, 
102 S.W.- 553, 203 Mo. 7238. 


13. Lowe v. Morris, 13 Ga. 165. 


14. Dante v. Miniggio, 46 App.D.C. 
162; Stacy v. Rose, (Tenn.Ch.A.) 58 
S.W. 1087. 


{a] Thus, a trustee in a deed given 
to secure the payment of certain debts 
is entitled to credit for interest paid@ 
on the renewal of notes with the con- 
sent and direction of the grantor and 
the court, even though such interest 
exceed the legal rate. Stacy v. Rose, 
(Tenn.Ch.A.) 58 S.W. 1087. 


[b] Power of court.—Where real 
estate of a decedent is under control 
of a trustee pending suit to determine 
testacy, an equity court has power to 
authorize the trustee to curtail with 
funds in his hands an encumbrance, 
although the widow claims that such 
fund is not subject to claims of credi- 
none Dante v. Hutchins, 44 App.D.C. 


Termination of court’s power. 
—Where, during the lifetime of a 
cestui que trust, the equity court as- 
sumes jurisdiction over the trust es- 
tate, its power to order the payment 
of debts terminates with his death. 
Dante v. Hutchins, 46 App.D.C. 170; 
Dante v. Miniggio, 46 App.D.C. 162. . 


Supervisory power of court in gen- 
eral see supra §§ 538-550. 


ao I i 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the express purposes of the trust,?® in which case 
the trustee can make payment only within! the 
limits, if any, fixed by the trust agreement or in- 
The trustee is entitled to eredit on 
his account for such payments,'? and to be reim- 
bursed out of the trust estate for the amounts he 
has advanced in the payment of such debts or en- 


strument.!° 


cumbrances,!8 


Out of what fund or property payable.1° 
what fund or part of the trust estate is liable for 
the payment of debts or the discharge of encum- 
brances depends largely upon the provisions of the 
trust instrument and the intention of the settlor,?° 
and, according to such provisions and intention, may 


15. Curlett v. Emmons, 85 A. 1079, 
9 Del.Ch. 62 [mod on other grounds 81 
A. 508, 9 Del.Ch. 388]; Warthen v. 
Withers, 132 S.E. 65, 161 Ga. 864; 
Janeway v. Green, 2 Sandf.Ch. (N.Y.) 
415; McAuslan y. Union Trust Co., 
125 A; 296, 46 RY. 176. 


[a] Evidence held insufficient to 
show payment of note found among 
the trustee’s effects after his death. 
Warthen vy. Withers, 132 S.E. 65, 161 
Ga. 864. 


16. Cunniff v. McDonnell, 81 N.E. 
879, 196 Mass. 7; Pendergast v. Green- 
field, 27 N.E. 388, 127 N.Y. 23; Jane- 
way v. Green, 2 Sandf.Ch. (N.Y.) 415; 
Marquam v. Ross, 78 P. 698, 83 P. 852, 
86 P. 1, 47 Or. 374; Sharon Grain €o. 
v. Farmers’ Nat. Bank of Follett, 
(Tex.Civ.App.) 277 S.W. 449. 


[a] Declaration of trust to pay 
existing debts does not authorize the 
payment of debts created after the 


execution of such declaration of trust, 


by the trustee without further author- 
ity from the creator of the trust, and 
then only out of the surplus going to 
him after ail other beneficiaries have 
been satisfied. Pendergast v. Green- 
field, 27 N.E. 388, 127 N.Y. 23. 


[b] Interest.—(1) A direction in 
a will creating a trust to pay an 
amount due at the time of the testa- 
tor’s death does not authorize the 
payment of interest after that time, 
and the interest is to be computed and 
paid on the debts up to the time of 
his death. Janeway v. Green, 2 Sandf. 
Ch. (N.Y.) 415. (2) Where the deed 
of trust obligates the trustee to make 
specified advances, interest on a mort- 
gage not being specifically mentioned, 
and recites that it might become 
necessary for the trustee to make 
other advances, in which case he 
would be entitled to a lien on the 
property therefor, the trustee is not 
bound to make advances to pay in- 
terest on the mortgage to prevent a 
foreclosure. Marquam y. Ross, 78 P. 
698, 83 P. 852, 86 P. 1, 47 Or. 374. 


17. See infra § 804. 


18. Harrison v. Mock, 
Estill v. Miller, 3 Bibb (Ky.) 177; 
Freeman v. Tompkins, 20 §S.C.Eq. 53. 


fa] Discharge of executions en- 
titles the trustee to reimbursement. 
Harrison v. Mock. 16 Ala. 616; Estill 
v. Miller, 3 Bibb (Ky.) 177. 


Reimbursement in general,see in- 
Pras 591. 


19. Out of what fund or property 
expenses payable in general see supra 
§$ 572. 


16 Ala. 616, 


20. Beeton v. Simpson, 21 A. 34, 
48 N.J.Iq. 17. And see cases infra 
notes 21-24. 

21. Md.—Merryman v. Long, 49 
Md. 540. 
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be paid out of the income”! or out of the principal 
or corpus”? of the trust estate, or out of the realty 
and personalty in proportion to the respective in- 
terests,?° or, in case of a hen, out of the property 
on which it exists.?4 


Trustee’s own claim. 
trust, under a deed conveying property in trust, 


A trustee who accepts a 


free from the debts of the grantor, cannot subject 


As to 


Mo.—In re Holmes’ Estate, 40 S.W. 
(2d) 616, 828 Mo. 143 


N.J.—Beeton v. Simiidon. Dil Aro 4, 
48 N.J.Eg. 17; Mulford v. Mulford, 
6 A. 609, 42 N.J.Eq. 68. 


N.Y.—In re Albertson, 21 N.E. 117, 
113 N.Y. 434. 


R.IL.—Jastran v. McAuslan, 58 A. 
952,216, Rul..3:20, 


{a] “Pay out of estate.’—Where 
the will shows an intention to pre- 
serve intact the corpus of the estate, 
and in view of the general principle 
making a life tenant liable for the in- 
terest on a mortgage accruing during 
the continuance of his estate, a di- 
rection to the trustees to pay interest 
on mortgages on the homestead out of 
the estate, does not authorize the ap- 
plication of the principal of the fund 
to the payment of such interest. In re 
Albertson, 21 N.E. 117, 113 N.Y. 434. 


22. Sanders v. Feuston Guano, etc., 
Co., 32.-S:E), 610) 1079 Ga. 949); Hart™v: 
Allen, 44 N.E. 116, 166 Mass. 78; Haf- 
ner v. Hafner, 69 N.Y.S. 456, 34 Misc. 
65 [mod on other grounds 71 N.Y.S. 1, 
62 App.Div. 316 (aff 63 N.E. 1117, 171 
N.Y. 633) ]. 


[a] Rule applied.—Where a direc- 
tion for payment of mortgages was 
void as a direction for an unlawful 
accumulation, but the trustee has 
made payments on such mortgages for 
the benefit of the estate, such pay- 
ments should be charged against the 
principal, instead of the income. 
Hafner v. Hafner, 69 N.Y.S. 456, 34 
Misc. 65 [mod on other grounds 71 N. 
Y.-S. 1, 62 App-Div. 316) (aff 63) Nu: 
VU li le Neowee Gash 


[b] Mcrtgage made for benefit of 
capital (1) should be paid out of cash 
capital in the trustee’s hands. Hart 
v. Allen, 44 N.E. 116, 166 Mass, 78. 
(2) Where a testator directs pay- 
ment of debts, installments due on 
mortgages on lands owned by the tes- 
tator should be charged to the corpus. 
[In re Gabler’s Will, 251 N.Y.S. 211, 140 
Misc. 581° [mod 257 N.Y.S. 311,235 
App.Div. 807]. 


23. Hepburn v.. Hepburn, 2 Bradf. 
Surr. (N.Y.) 74; Perrin v. Lomax, 2 
Rob. (41 Va.) 1388. 


[a] Where both real and personal 
property are mingled together in the 
trust, and both classes of property 
disposed of in the same way, the per- 
sonalty may be applied to a payment 
of the mortgage on the realty, but the 
accumulated interest on the mortgage 
at the testator’s death must be paid 
out of the principal, and not out o£ 
the subsequent income accruing after 
his death. Hepburn y. Hepburn, 2 
Bradf.Surr. (N.Y.) 74. 


24 jLea v. Fabbri, 45 N.Y.Super. 
361;. Hepburn y. Hepburn, 2 Bradf. 
Surr. (N.Y.) 74. 


the trust property to the payment of a debt due from 
the grantor to himself.?® 


[§ 574] (8) Bills and Notes.2* As a general rule 
the trustee cannot bind the trust estate by nego- 
tiable paper,?” unless he possesses express author- 
ity for that purpose;2® and, even where given for 


[a] ©hus a conveyance in trust to 
sell, and out of the proceeds to pay 
liens and encumbrances on the prem- 
ises scold, means that the liens must 
be paid out of the net proceeds of the 
lands upon which they exist. Lea v. 
Fabbri, 45 N.Y.Super. 361. 


25. Strong v. Willis, 3 Fla. 124, 52 
Am.D. 364; Chambers v. Chambers, 11 
S.W. 469, 11 Ky.L. 25. 


[a] Rule applied.—One who joins 
with others in purchasing property 
and in conveying it to himself in trust 
for a third person, free from any lien 
or encumbrance, is precluded from 
asserting any lien for the purchase 
money paid by him. Chambers v. 
Chambers, 11 S.W 469, 11 Ky.L. 25. © 


26. Contractual cbligations in gen- 
eral see supra §§ 569, 570. 


27. U.S.—Patapseo Guano Co. v. 
Morrison, 18 F.Cas.No. 10,792, 2 Woods 


Cal.—Beatty v. Clark, 20 Cal. 11. 


BAS ree ss v. Schackleford, 57 Ga. 


aa -Y.—Storrs v. Flint, 46 N.Y.Super. 
4 


Tex. First Nat. Band v. Weiner, 
(Civ.App.) 253 S.W. 615. 


[a] Notice of limitation of author. 
ity.— Where a will created a trust es- 
tate with power in a trustee of con- 
trol and management, sale and re- 

sale, investment and reinvestment, 

and otherwise to change the form of 
securities, and required no trustee 
bond and no personal responsibility 
attached, unless through failure to 
exercise the care which the law re- 
quired of such trustee, the powers of 
the trustee stopped short of permit- 
ting him to invest the estate in an un- 
certain and hazardous mercantile co- 
partnership, and where a bank, with 
knowledge of the powers of the trus- 
tee, accepted the trustee’s notes with 
collateral belonging to the trust, it 
was charged with knowledge of that 
limitation on his authority. First 
Nat. Bank v. Weiner, (Tex.Civ.App.) 
253 S.W. 615 


28. 


U.S.—Patapsco Guano Co. v. 
Morrison, 18 F.Cas.No. 10,792, 2 
Woods 395. 


Towa.—Arnette v. Watson, 213 N.W. 
270, 203 Iowa 552. 


Mass.—¥rost v. Thompson, 106 N, 
E. 1009, 219 Mass. 360. 


Mich.—Packard v. Kingman, 6 : 
W. 551, 109 Mich. 497. e tN 


Mo.—Orr v. Rode, 13 S.W. 1066, 
Mo. 387. v0 


Ohio.—Burkhardt v. Zimmerman, 1 
Ohio S.&C.P. 659, 32 Cine. L.Bul. 138. 


S.C.—Ballou v. Young, 20 S.E. 3 
42 S.C. 170. 2 Bee 
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an authorized purpose, a promissory note executed 
by him is generally nothing more than his individ- 
ual obligation,?® although he executes and signs it. 
as trustee,*° unless he expressly stipulates against 


personal liability.*+ 


‘ [§ 575] (4) Borrowing Money.*? 
borrow money when necessary to protect the trust 
estate and the interests of the cestui que trust;*? 
but such power to borrow will not be implied from 
a power to change investments of the trust fund.*4 


. Liability for loan. 


for trust purposes, clearly shows 


that he docs not intend to bind himself personally,?° 
he generally is held to have borrowed the money 
on his own responsibility, and the lender must look 
to him personally for repayment,®’ especially where 
the loan is in excess of the trustee’s powers,*® or is 


fa] Power to execute promissory 
notes for property purchased is em- 
braced in a trustee’s power to invest 
and reinvest the subject matter of the 
trust and generally do whatever the 
testator might do, were he alive. 
Arnette v. Watson, 213 N.W. 270, 203 
Iowa 552. 


{[b] Power to extend and renew in- 
debtedness, and to execute new notes 
binding on the estate, to pay maturing 
indebtedness, has been held to be giv- 
en by a will containing the recital: 
‘My object in creating the aforesaid 
trust is in order that my estate may 
be kept together in the manner herein 
provided until my various business 
interests can be closed up advanta- 
geously to my said estate.” Packard 
v. Kingman, 67 N.W. 551, 109 Mich. 
497. 


“[c] Power to mortgage does not 
authorize the giving of a note. Ballou 
v: Young, 20 S.E. 84, 42 S.C. 170. 


{d] Bolder of note is bound to 
prove trustee’s authority to execute 
the note before he can recover against 
the cestui que trust. Burkhardt v. 
Zimmerman, 1 Ohio S.&C.P. 659, 32 
Cine.L.Bul. 138. 


{e] Unprofitableness of invest- 
ment in which the note was given 
constitutes no defense to the payment 
thereof. Arnette v. Watson, 213 N. 
W. 270, 203 Iowa 552. 


29. Equitable Trust Co. v. Taylor, 
161 N.E. 62, 330 Ill. 42 [aff 244 Ill. App. 
345]; Farmers,’ etc., Bank v. Fidelity, 
ete., Co., 56 S.W. 671, 108 Ky. 384, 22 
Ky.L. 22; Dunham vy. Blood, 93 N.E. 
804, 207 Mass. 512; Tuttle v. Green- 


Mass. 533, 105 Am.S.R. 420; 
Bank of Commerce, 57 So. 
Miss. 692. But see Clark v. 
nery, 22 S.E. 386, 96 Ga. 782 (holding 
that, where a trustee borrows money 
for the beneficiaries, on the credit of 
the trust estate, and gives notes there- 
for signed as trustee, the trust es- 
tate is liable for the payment of the 
notes). 


“‘[a] Trustee authorized to borrow 
money is individually liable on a note 
given by him as trustee for such 
money. Dunham v. Blood, 93 N.E. 804, 
207 Mass. 512. 


30. Dunham v. Blood, supra; Kel- 
ly v. Bank of Commerce, 57 So. 978, 
101 Miss. 692. 


31. Equitable Trust Co. v. 
P61UN.B. 62, 330 Il. 
App. 345]. 


Taylor, 
42 [aff 244 Ill. 


; For later cases, developments and changes in the law see Annotations, s 


As in the ease of contracts 
in general,*> unless a trustee, in borrowing money 
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therefor.*° 


A trustee may | interest on the 


ed.*# 


in the contract 


32. Loan on mortgage or pledge 
see infra §§ 655-663. 


33. Barnes v. Lyles, 96 S.B. 723, 
110 S.C. 465. See Provident Life & 
Trust Co. of Philadelphia v. Miln, 209 
Ill.App. 137. 


34 Warren v. Pazolt, 89 N.E. 381, 
203 Mass. 328; Tuttle v. Greenfield 
First Nat. Bank, 73 N.E. 560, 187 
Mass. 538, 105 Am.S.R. 413; Loring 
v. Brodie, 134 Mass. 453. 

35. See supra § 570. : 

36. IKXain v. Humes, 6 Sneed 
(Tenn.) 610. 

37. Dantzler v. McInnis, 44 So. 


193, 151 Ala. 293, 125 Am.S.R, 28, 18 
L.R.A.N.S. 297; Kain v. Humes); 5 
Sneed (Tenn.) 610. See McGillis v. 
Hogan, 60 N.E. 91, 190 Ill. 176 [aff 
85 [ll.App. 194] (holding that, where 
a contract between a firm and an 
attorney made the latter trustee for 
the prosecution of certain litigation 
and distribution of the proceeds, and 
directed him first to pay the costs and 
expenses of the litigation, one who 
loaned such attorney money to cover 
such expenses on the latter’s express 
promise to pay the same was entitled 
to a decree against him conjointly 
with the members of such firm for the 
sums advanced). 


[a] “A stranger who makes ad- 
vancements, or extends credit, or ren- 
ders services, or furnishes neces- 
saries to trustees, though made in 
execution of the trust, or to enable 
them to perform their legal duties un- 
der the trust, creates only a _ per- 
sonal liability against the trustees.” 
Dantzler vy. McInnis, 44 So. 198, 151 
Ala. 293, 295, 125 Am.S.R. 28, 13 L.R. 
A.N.S. 297. 


38. King v. Stowell, 98 N.E. 91, 211 
Mass. 246; Dunham vy. Blood, 93 N.E. 
804, 207 Mass. 512. : 


[a]. It is only where trustee has 
exceeded his powers in borrowing 
money that the creditor’s sole re- 
course is to the personal liability of 
the trustee; otherwise he may pro- 
ceed in equity to charge the estate 
with the loan, without having ob- 
tained a judgment against the trustee 
personally. King v. Stowell, 98 N.E. 
91, 211 Mass. 246. 


39. Butler v. Butler, 45 N.E. 426, 
164 Ill. 171 [aff 61 Ill.App. 51]. 


40. Dantzler v. McInnis, 44 So. 193, 
Niscaan 293, 125 Am.S.R. 28, 18 L.R.A. 


[a] Facts insufficient to show ac- 


Interest on amount borrowed.*+ 
essary to borrow money for general trust purposes, 


[§§ 574-576 


made with knowledge of a perversion of the trust,*® 
unless: the cestui que trust acknowledges liability 


Where it is nec- 


amount so borrowed is a proper 


charge against the trust estate,t? and is chargeable 
against the general income of the estate;*? but not 
where the amount borrowed is more than is need- 
Interest on money borrowed to meet emer- 
gencies of the trust estate cannot be decreed to be 
payable out of general income prior to the time the 
emergencies arose.*® 


[§ 576] (5) Contracts for Services.*é 
necessary to the proper administration, preserva- 
tion, and execution of the trust, a trustee may em- 
ploy and pay for the services of third persons,*? 
and be reimbursed from the trust estate for what- 


Whenever 


knowledgment.—W here money is 
loaned to a trustee of real estate, 
with which he pays taxes thereon, the 
cestui que trust does not acknowledge 
liability for the loan, so that he may 
be personally sued therefor, by the 
provision, in a deed of the land made 
by him, that he will not demand pay- 
ment of part of the purchase money 
until a settlement of the tax matter 
pending between him and the lender 
of the money is had and determined. 
Dantzler v. McInnis, 44 So. 193, 151 
ae 2938, 125 Am.S.R. 28, 138 L.R.A.N.S. 


41. Interest on advances by trustee 
see infra § 592. 


42. Purdy v. Johnson, 163 P. 893, 
Te Cale 520s 
N.E. 381, 203 Mass. 328. 


[a] Yhus, where it is necessary for 
testamentary trustees to overdraw the 
trust bank account, thts, in effect, 
borrowing money from the bank, and 
being charged interest compounded 
monthly, trustees’ charge for interest 
is a proper one against the trust es- 
tate. Purdy v. Johnson, 163 P: 893, 
174 Cal. 52%. , 


43. Mulcahy v. Johnson, 252 P. 816, 
80 Colo. 499. 


44. Purdy v. Johnson, 163 P. 893, 
PACA oat 


[a] A trustee is not justified in 
borrowing more money than he needs 
and charging the trust with interest 
on the sums borrowed, and, where he 
has idle money on hand, it is his duty 
to apply it so as to stop unnecessary 
interest charges. Purdy v. Johnson, 
163 P. 893, 174 Cal. 521. 


45. Mulcahy v. Johnson, 252 P. $16, 
80 Colo. 499. 


46. Counsel fees see infra § 583. 


Delegation of authority to agents 
and attorneys in general see supra 
§§ 529, 530. 


47. Hawaii—Smith v. 
Hawaii 169. 


Ill.—Hibernian Banking Ass’n v. 
Roseboom, 214 Ill.App. 324. 


Ky.—Auxier v. Adtna Ins. €o., 300 
S.W. 617; 222 Ky. 243. 


Mass.—Wall v. Boston Safe Deposit 
rear hain Co., 150 N.E. 220, 254 Mass. 


Hat Sa ge v. Crane, 37 Mo.App. 


Tex.—Ewing v. Wm. L. Foley, ines 
BS0 SW 499, 11 Sex: (9:29) 4dnok SE pe 


Lymer, 29 


ame title and section number, 


Warren v. Pazolt, 89. 


§§ 576-577] 


ever sums he has paid for such services,+® provided 
the amount paid is reasonable;#® and such a con- 
tract is not affected by a subsequent agreement be- 
tween the trustee and the cestui que trust coneern- 
ing the administration of the trust and relating to 


the same subject matter.°? 
Liability for services. 


627 [rev (Civ.App.) 239 S.W. 251]. 


{a] He “may appcint or employ 
agents or skilled persons to do and 
perform duties or services in matters 
in which he cannot be expected to be 
experienced.” Ewing. v...-Wm., L: 
Foley, Inc., 280 S.W. 499, 500, 115 Tex. 
222, 44 A.L.R. 627 [rev (Civ.App.) 239 
S.W. 251]. 


{[b] Approval by conrt is not es- 
sential to the validity of a contract 
of agency entered into by a trustee. 
Stevens v. Crane, 37 Mo.App. 487. 


Delegation. of authority in general 
see supra § 529. 


48. See infra § 591. 


49. Wall v. Boston Safe Deposit & 
Trust Co., 150 N.H. 220, 254 Mass. 
464. 


fa] Commission for sale of prop- 
erty.—Ordinarily a trustee would not 
be justified in paying more than the 
usual commissien for sales of trust 
property. Wall v. Boston Safe De- 
posit & Trust Co., 150 N.E. 220, 254 
Mass. 464. 


50. Floersch v. Snawely, 211 P. 605, 
112 Kan. 210. 


51. See infra § 593. 

52. Ranzau v. Davis, 165 P. 1180, 
35 Or. 26. 

53. In re Boulware’s Will, 258 N.Y. 


S..522, 144 Misc. 235. 


54. Ranzau v. Davis,.165 P. 1180, 
85 Or. 26. 
55. Auxier v. Attna Ins. Co., 300 


S.W. 617, 222 Ky. 243; King v. Stowell, 
98 N.E. 91, 211 Mass. 246; Gwin v. 
Fountain, 126 Se. 18, 132 So. 559, 159 
Miss. 619. 

[a] It is only when trustees, in 
hiring, have exceeded their powers, 
that the creditor’s sole recourse is to 
their personal liability. King v. 
Stowell, 98 N.E. 91, 21% Mass. 246. 


56. Breid v. Mintrup, 219 S.W. 703, 
203 Mo.App. 567. See generally supra 
8 570. 


57. Ala.—Hiorst v. Gaston, 116 So. 
141, 217 Ala. 290; Wade v. Pope, 44 
Ala. 690; Jones v. Dawson, 19 Ala. 
672. 


Cal.—Cullinan v. Mercantile Trust 
Co., 252 P. 647, 80 'Cal.App. 377. 

111.— Johnson v. Leman, 23 N.E. 435, 
SS Ul 609 se19) Amis sR. 63,.00) Lakes 
656 [aff 30 Ill. App. 370]; Hibernian 
Banking Ass’n v. Roseboom, 214 Ill. 
App. 324. 

Ky.—Auxier v. Adtna Ins. Co., 300 S. 
W. 617,.222 Ky. 243; Schriver v. 


Although the expense of 
properly administering a trust is a lien on behalf 
of the trustee on the estate in his hands,** there is 
no hen in favor of a person employed by the trus- 
tee for services rendered,®? although the trustee 
has power, if other funds fail, to create a charge, 
equivalent to his own lien for reimbursement, in 
favor of such employee;** but to create more than 
an individual liability of the trustee there must be 
something more than a mere personal engagement.°* 
Unless the employment is authorized by the terms 
of the trust,®°® or the contract of employment con- 
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tains an express stipulation against personal lia- 
bility on the part of the trustee,°® a person: who 
renders services to a trust estate upon the request 
or employment of the trustee must look to the trus- 
tee personally for compensation,®? notwithstanding 


a provision to the contrary in the trust agreement,?* 


of the court.*? 


expenditure for 
hence, where a 


Frommel, 210 S.W. 165, 183 Ky. 597. 
hear enn v. Phelps, 54 Miss. 


Mo.—Gnadt vy. 
S.W. 468. 


N.H.—Smith v. New Hampshire 
Trust Co., 41 A. 174, 68 N.H. 424. 


N.Y.—Randall v. Dusenbury, 39 N. 
Y.Super. 174 [aff 63 N.Y. 645]; Blewitt 
Va _OlinjplAse Dally code el seNee ase Ors 
Williams v. Bratter, 188 N.Y.S. 380. 


Or.—Anderson vy. Phegley, 110 P. 
O75 15t Or. Lie. 


[a] Broker.—(1) One holding 
property as trustee is personally lia- 
ble on a contract to pay a commission 
to a broker for effecting a sale there- 
of. Breid v. Mintrup, 219 S.W. 703, 
203 Mo.App. 567; Williams v. Bratter, 
188 N.Y.S. 380. (2) If a trustee con- 
tracts with a broker employed to sell 
property without reference: to the 
capacity in which he holds the prop- 
erty, and with nothing to exempt him- 
self from personal liability, and the 
broker intends in good faith to look 
to the trustee individually for his 
compensation, without regard to the 
manner or capacity in which he might 
convey the property, the trustee is 
personally bound. Breid v. Mintrup, 
supra. (3) But a broker, failing to 
comply with a known requirement for 
the consent of the trust company’s 
counsel to a proposed sale of trust 
property, cannot recover commission 
against the trustee. Martin v. U. S. 
Trust Co., 2938 S.W. 150, 219 Ky. 374. 
And see generally Brokers §§ 85- 
105. 


{b] Implied promise to pay.— 
Where a company, in executing an 
agency for the trustees, in fact man- 
ages its own property, a promise by 
the trustees to pay the company for 
its services does not arise by implica- 
tion. Smith v. New Hampshire Trust 
Co., 41 A. 174, 68 N.H. 424. 


{c] Estoppel of trustee.—Trustees 
who have enjoyed the benefits of the 
service of one employed by them are 
estopped from shielding themselves 
against liability for payment for such 
services out of such benefits, on the 
ground that their acts were unlawful 
and void. Randall v. Dusenbury, 39 
N.Y.Super. 174 [aff 63 N.Y. 645]. 


58. Gnadt v. Moore, (Mo.App.) 297 
S.W. 468. 


59. Ala.—Wade v. Pope, 44 Ala. 
690; Jones v. Dawson, 19 Ala. 672. 


Ill.—Johnson. v. Leman, 23 N.E. 
435, 134 Til. 609, 19 Am.S.R.'63, 7 LR. 
A. 656 [aff 30 I1l.App. 370]; Dinsmoor 
v. Bressler, 56 Ill.App. 207 [rev on 


Moore, (App.) 297 


and has no lien or recourse against the trust estate 
or cestui que trust,°® except to subject an equitable 
demand of the trustee to the payment of his debt.°° 


[§ 577] (6) Expense of Trustee’s Bond. The de- 
termination as to who shall bear the expense of the 
trustee’s bond rests largely in the sound diseretion 
It is not usual in bonds demanded 
from a trustee to require the expense thereof to be 
borne by the trustee ;°? 
is placed upon the estate in trust as being a proper 


but usually such expense 


the benefit of such estate,°? and 
trustee is required to give bond 


other grounds 45 N.E. 1086, 164 Til. 
ible : 


Ky.—Auxier v. Attna Ins. Co., 300 
S-W) ‘61 222: Ky: 243.5 (Shriver Vv. 
Frommel, 210 S.W. 165, 183 Ky. 597. 


Minn.—Truesdale v. Philadelphia, 
eee ete., Co., 65 N.W. 133, 63 Minn. 


Miss.—Fearn v. 
458. 


Eng.—Hall v. Laver, 1 Hare 571, 23 
Eng.Ch. 571, 66 Reprint 1158; Wor- 
re v. Harford, 8 Ves.Jr. 4, 32 Reprint 


See Marshall v. Goble, 76 N.W. 573, 
56 Neb. 274 (so holding where no 
technical trust, but mere agency). 


60. Wade v. Pope, 44 Ala. 690; 
Norton v. Phelps, 54 Miss. 467; Ran- 
zau v. Davis, 165 P. 1180, 85 Or. 26: 


[a] Rule applied.—(1) Equity 
will entertain a bill against the trust 
directly in favor of a person rendering 
services for the benefit of the trust 
estate, if the trustee cannot be per- 
sonally sued because he is a nonresi- 
dent, and the trustee would be en- 
titled to reimbursement from the es- 
tate if he should pay. Norton ¥. 
Phelps, 54 Miss. 467. (2) A trust 
estate is liable for services necessary 
for cultivating the property and car- 
ing for crops raised thereon which 
were in the interests of the beneficiary 
and for the benefit of the estate, sinee 
the trustee now insolvent had he paid 
such expenses would have had a just 
claim against the estate therefor. 
Papzee v.. Davis, 165 P. 1180, 85 Or. 


Mayers, 53 Miss. 


61. Buder v. Franz, 27 F.(2d) 101. 
62. Buder vy. Franz, supra. 
63. Buder v. Franz, supra: Park- 


hurst v. Ginn, 117 N.E. 202, 22 

159, Ann.Cas.1918E 982: In eae 
sons’ Estate, 257 N.Y.S. 339, 143 Mise. 
368; In re Crawford’s Estate, 62 Pa. 
Spek 329 [aff 100 A. 974, 256 Pa. 


{a] Out of income.—(1) Payments 
of premiums on bonds of testamen- 
tary trustees should be made out of 
income, and not out of principal. 
Parkhurst v. Ginn, 117 N.E. 202, 228 
Mass. 159, Ann.Cas.1918E 982: In re 
Boyle’s Will, 163 N.Y.S. 1095, 99 Misc. 
418; In re Risley’s Est:, 9 Pa.Dist.& 
Co. 125. (2) Where a will creating a 
testamentary trust provides that there 
shall always be two trustees until the 
trust is ended, and one of the trus- 
tees dies and a substituted trustee is 
appointed in his place, a decree de- 
termining the expense of the bond of 
the substituted trustee to be payable 
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solely for the protection of the interests of speci- 
fied remaindermen, such remaindermen should bear 
Where, however, a trus- 
tee’s appointment is void, he is not entitled to an 
allowance for premiums on his bond.®® 
allowing a trustee credit for money paid for a bond 
does not apply to a defaulting trustee who is com- 
pelled by his own neglect to furnish a bond or be 


the expense of the bond.*4 


removed.®® 


{§ 578] (7) Repairs and Improvements®’—(a) In 
General, Under his power and duty to preserve and 
protect the trust property,®® a trustee, as a general 
rule, has no power to make permanent or exten- 
sive improvements unless expressly authorized by 
the instrument creating the trust,°® or approved by 
the ecourt;7° and where the power given to make im- 


out of income, and not from the prin- 
cipal of the trust estate, will not 
be disturbed. In re Crawford’s Es- 
tate, 62 Pa.Super. 329 [aff 100 A. 974, 
256 Pa. 504}. 


64 Buder v. Franz, 27 F.(2d) 101. 


65. In re Staiger’s Will, 229 N.Y.S. 
623, 224 Avp.Div. 81 [mod 164 N.E. 
$3, 249 NY. 229]. 


66. In re Fuller’s Estate, 41 Pa. 
Super. 417, 423. ; 


67. Improvements in general see 
Improvements 31 C.J. p 305. 


Mechanic’s len: 
On trust estate see Mechanics’ Liens 
29 


Power of trustee to create see Me- 
chanics’ Liens § 106. 


68. See supra §§ 561-564. 


69. Ark.—Grayson v. Hughes, 265 
S.W. 8386, 166 Ark. 173. 


Conn.—Russell v. Russell, 145 A. 
648, 109 Conn. 187, 63 A.L.R. 783. 


tll.— Warner v. Rogers, 255 Ill.App. 
%8. 


TIowa.—Booth v. Bradford, 87 N.W. 
685, 114 Iowa 562. 


Ky.—Maynard v. Columbus, 150 S. 
W. 1019, 150 Ky. 817, 819 [quot Cyc]; 
Whittingham v. Schofield, 67 S.W. 846, 
23 Ky.L. 2444 [mod on other grounds 
68 S.W. 116, 23 Ky.L. 24441; Find- 
ley v. Wilson, 3 Litt. 391, 14 Am.D. 72. 


N.Y.—Matter of Odell, 4 N.Y.S. 463, 
1 Connoly Surr. 94; Herbert v. Her- 
bert, 57 How.Pr. 338; Green v. Win- 
ter, 1 Johns.Ch. 26, 7 Am.D. 475 [dism 
12 Johns. 497]. 


Pa.—Parry’s Estate, 22 Pa.Dist. 
338. 

Tenn.—Killebrew vy. Murphy, 3 
Heisk. 546. 

fa] Thus a will devising an estate 


‘to trustees to hold, manage, and in- 
vest the property does not authorize 
the trustees to make Substantial im- 
provements, where a codicil directs 
that the net income be used to pay a 
mortgage indebtedness, and the bal- 
ance invested as trust funds may be 
invested by law. Russell v. Russell, 
145 A. 648, 109 Conn. 187, 63 A.L.R. 
783. 

[b] Testator’s prohibition of per- 
manent or extensive improvements 
on trust property is not unreasonable 
or against public policy where the 
trust would last no longer than 
twelve years and the premises are in 
practically the same situation as when 
the codicil expressing such purpose 
was executed. Russell v. Russell, 145 
A. 648, 109 Cc 1n. 187, 63 A.L.R. 788. 
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i 


[ § § 577-578 


provements is discretionary, the trustee must use 
ordinary business prudence in determining whether 
to make improvements.*+ 
the power, as well as the duty,’? to make expendi- 
tures or incur indebtedness for whatever repairs and 
changes are reasonably necessary to the preserva- 
tion of the property for the purposes for which it 
was placed in trust,’* unless the instrument creat- 


The trustee, however, has 


ing the trust contemplates that repairs shall be 
made by another, such as the life tenant,’* subject 


70. 
84. 


71. Colonial Trust Co. v. 
135 A. 555, 105 Conn. 261. 


72. Stamford Trust Co. v. Mack, 
101 A. 235, 91 Conn. 620; Whitting- 
ham v. Fidelity Trust Co., 86 S.W. 
689, 27 Ky.L. 800; Whittingham v. 
Schofield, 67 S.W. 846, 23 Ky.L. 2444 
{mod on other grounds 68 S.W. 116, 
23 Ky.L. 2444]; Annett-Mahniken Re- 
alty Co. v. Gollin, 160 A. 400, 110 N. 
J.Eq. 469; Stevens v. Melcher, 46 N.E. 
965, 152 N.Y.'551;  Fiekett_ v. Cohn, 
1 N.Y.S. 436, 14 Daly. 550; In re He- 
noe Estate, 169 N.Y.S. 807, 102 Misc. 
305. 


[a] “fhe trustee owes a duty not 
to waste trust property. Good faith 
and the exercise of reasonable discre- 
tion imposes a duty to keep trust 
property in reasonable repair.’ An- 
nett-Mahnken Realty Co. v. Gollin, 
160 A. 400, 110 N.J.Eq. 469. 


72. Conn.—Stamford Trust Co. v. 
Mack, 101 A. 235, 91 Conn. 620. 
Ill.—Patterson v. Johnson, 113 Ill. 


Iowa.—Booth v. Bradford, 87 N.W. 
685, 114 Iowa 562. 


Ky.—-Maynard v. Columbus, 150 S. 
W. 1019, 150 Ky. 817, 819 [quot Cyc]; 


See infra text and notes 83, 


Brown, 


‘Laurel County Court v. Laurel Semi- 


nary Trustees, 
39. 


N.J.—Kearney v. Kearney, 17 N.J. 
Eq. 59 [aff 17 N.J.Eq. 504]. 


N.Y.—F rank y. Olin, 15 N.Y.St. 161, 
47 Hun 688; In re Heroy’s Estate, 
169 N.Y.S. 807, 102 Mise. 305; Matter 
of Odell, 4 N.Y.S. 463, 1 Connoly Surr. 
94; Herbert v. Hlerbert, 57 How.Pr. 
333; Green v. Winter, 1 Johns.Ch. 26, 
7 Am.D. 475 [dism 12 Johns. 497]. 


N.C.—Cheatham vy. Rowland, 92 N. 
C. 340. 


Ohio.—Mannix v. Purcell, 
572, 46 OhioSt. 
Te by Au eno ot 


20 S.W. 258, 93 Ky. 


19 
102, 15 Am.S.R. 


N.E. 
562, 


Pa.—Parry’s Hst., 22 Pa.Dist. 338; 
Rankin’s Estate, 5 Pa.Co. 603. 

S.C.—Culleton y. Garrity, 32 S.C. 
Eq. 323. 

Tenn.—Killebrew v. Murphy, 3 
Heisk. 546. 


Va.—White v. Hall, 74 S.E. 212, 113 
Va. 427. 


Wis.—In re Cole, 78 N.W. 402, 102 
Wis. 1, 72 Am:S.R. 854. 


[a] Inquiry into work and im- 
provements.—No decree should be 
made subjecting the trust property 
to demands for work done and im- 


to the approval of the trustee.*® 
what repairs are necessary, consideration may be 
taken of the probable duration of the trust,7® and 
the fact that the property is to be leased.*? 
even as to extensive repairs and improvements, the 
general rule has been relaxed to the effect that, 
where his action is clearly beneficial to the trust 


In determining 


And 


provements put on it without direct- 
ing an inquiry into the nature of the 
contract, by whom made, and the de- 
gree of his authority; the value of 
the work to the estate, its cost, and 
the different interests held in the es- 
Kee Culleton y. Garrity, 32 S.C.Eq. 


74 Connolly v. Leonard, 95 A. 269, 
114 Me. 29; Powys v. Blagrave, Kay 
495, 69 Reprint 210 [aff 4 De G.M.&G. 
448, 53 Eng.Ch. 350, 43 Reprint 582]. 


{a] Rule applied.—(1) Where the 
trust instrument contemplates that 
the life tenant shall effect repairs, 
the trustee cannot interfere with the 
possession of the tenant for life, be- 
cause he neglects to keep the prop- 
erty in repair; nor is the trustee lia- 
ble to the remainderman for the neg- 
lect of the tenant for life to repair. 
Powys v: Blagrave, Kay 495, 69 Re- 
print 210 [aff 4 De G.M.&G. 448, 53 
Eng.Ch. 350, 43 Reprint 582]. (2) 
Where the instrument creating the 
trust contains a further provision 
that, if the tenant for life neglects to 
effect substantial repairs within six 
months after being requested to do so 
by the trustees, the trustees shall be 
at liberty to effect such repairs, and 
the tenant for life up to her death 
omits to make rerairs, the trustees 
may present a claim against her es- 
tate for the ensuing loss. Re Wil- 
liames, 54 L.T.Rep.N.S. 105. 


75. Connolly v. Leonard, 95 A. 269, 
114 Me. 29. 


[a] Thus, where a will names the 
Same person as executor and trustee,, 


and provides that certain repairs on 


the real estate, to be done by certain 
interested parties, are to be done 
“subject to the approval of my execu- 
tor and trustee herein named and his 
Successor or successors,” and the pro- 
bate confirms the appointment as ex- 
ecutor but not as trustee, appointing 
some other person as trustee, the re- 
quired approval for the repairs is to 
be given by the trustee thus appoint- 
ed. Connolly vy. Leonard, 95 A. 269, 
114 Me. 29. 


76. Rathbun yw. 
(Mass.) 471. 


77. Patterson v. Johnson, 113 Ill. 
559; Whittingham v. Schofield, 67 8S. 
W. 846, 23 Ky.L. 2444 [mod on other 
grounds 68 S.W. 116, 23 Ky.L. 2444]. 


[a] Rule applied.—A trustee who 
fails to make necessary repairs 
should be charged with the rent of 
the property for such time as it was 
ROL Gane ne of being used because of 
ae (o) repairs. Whittingham v. 
Schofield, 67 S.W. 846, 23 Ky.L. 2444 
mod on other grounds 6 .W. 

33 Ky.L. 2444], ~ wiht Mest 


Colton, 15 Pick. 


For later cases, developments and changes 1n the law see Annotations, same title and section number 


§§ 578-579] 


estate, the trustee, under his broad and discretion- 
ary powers in regard to managing and peeserving 
the trust property,’® may make repairs and improve- 
ments of a more or less extensive and permanent 
nature,‘® such as the construction and erection of 
buildings,*® as where the present buildings have, 
through fire or otherwise, been converted from a 
source of revenue into a liability,*! although the 
mere fact that a trustee improperly exercises his 
diseretion relative to the construction of a new 
building does not render him liable as for willful 


neglect or default.’? 


Approval of court. Expenditures for repairs and 
improvements are also properly made when sanc- 
tioned by the court,®* or when they are of such a 
nature that the court would have authorized them.** 


TRUSTS 


Ownership. 


upon the cestui que trust so consenting. 
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sent of the cestui que trust to the making of proper 
repairs is not necessary,*® but where the repairs 
are made with the consent or under the direction 
of the cestui que trust, the trustee is thereby re- 
lieved from liability therefor,8* and, to the extent 
that he has promised to pay, throws the expense 


e8T 


Whatever improvements are placed 
upon land by a trustee follow the ownership of the 
land,’* exeept in regard to a building ownership 
of which is held separate from that of the land 


and under different trusts.®® 


[§ 579] (b) Reimbursement.°° 
rules relating to the power and duty of a trustee 
to make repairs or improvements,®! a trustee is 
entitled to credit on his account,®? or reimbursement 


Subject to the 


Consent of cestui que trust. Ordinarily, the con- | for whatever money he has paid out for repairs and 


78. See supra §§ 560, 561. 


79. Wilson v. Smoot, 216 S.W. 129, 
186 Ky. 194; Sohier v. Eldredge, 103 
Mass. 345. See Balloch v. Hoover, 13 
S'Ct. 128) 14620-87363, 36 L.Ed. 1008 
{aff 17 D.C. 421] (as to lien for mon- 
ey loaned for improvements); Weider- 
hold v. Mathis, 204 Ill.App. 3. 


so. Til.— Northern Trust Co. v. 
Thompson, 168 NE. 116, 336 Ill. 137 
[rev 245 Ill.App. 20]. 


Mass.—Warren v. Pazolt, 89 N.E. 
381, 203 Mass. 328. 
N.Y.—Stevens v. Melcher, 46 N.E. 


965, 152 N.Y. 551; Smith v. Keteltas, 
70 N.Y.S. 1065, 62 App.Div. 174 [aff 
66 N.Y.S. 260, 32 Misc. 111]. 


Vt.—Field v. Wilbur, 49 Vt. 157. 
Ieng.—Rivers v. Fox, 2 Eq.Rep. 776. 


eee Henderson, 23 Grant Ch. 


fa] Trustee may raze old build- 
ing owned by the estate and erect a 
new one in its place, when a prudent 
business man would do so to secure 
a fair return of income and at the 
same time maintain the corpus of the 
principal so invested intact, having 
regard to the relation which such an 
investment, when made, would have 
to the amount of the principal of the 
trust fund as a whole. Warren v. 
Pazolt, 89 N.E. 381, 203 Mass. 328. 


[b] Express power to erect man- 
sion house includes a power to lay 
out a garden and pleasure grounds 
around the mansion. Lombe - v. 
Stoughton, 17 Sim. 84, 42 Eng.Ch. 84, 
60 Reprint 1059. 


{c] Building by another with trus- 
tee’s consent.—(1) Where the will 
empowers the trustees to invest the 
proceeds of the trust committed to 
their charge in building upon real es- 
tate forming a part of the trust es- 
tate where it can be reasonably an- 
ticipated that such investment will be 
beneficial to the remaindermen, and 
to the life beneficiary, and the life 
beneficiary enters into a contract for 
the construction of a new building, 
supplies the money necessary there- 
for, and induces the trustees, upon 
giving them indemnity against per- 
sonal liability, to execute the contract 
for the new building, the construction 
must be deemed to be the act of the 
trustees and done in the exercise of 
their judgment as such. Stevens v. 
Melcher, 46 N.E. 965, 152 N.Y. 551. 
(2) Although a conveyance to a trus- 
tee, including the assignment of a 
long-term lease, expressly gives the 
trustee power to manage, improve, or 
lease the trust estate only in case of 
a forfeiture or termination of the ex- 


J isting lease, it does not preclude the 
trustee from agreeing with the les- 
see, who owns the building on the 
premises, for the erection of a new 
building, where the rights of the 
beneficiaries are not infringed, not- 
withstanding the lessee agrees to pay 
a fee to the trustee on approval of 
the agreement by the court. North- 
ern Trust Co. v. Thomnson, 168 N.E. 
116, 336 Ill. 137 [rev 245 Ill.App. 20]. 


81. Russell v.. Russell, 145 A. 648, 
109 Conn. 187, 63 A.L.R. 783. 


82. Warren v. Pazolt, 89 N.E. 381, 
203 Mass. 328. 


[a] Willful default on the part of 
a trustee, within the terms of a will 
providing that the trustees should be 
liable only for willful default, and not 
for any loss or damage which might 
happen to the trust property without 
their respective ‘‘willful neglect or 
default,’ means intentionally making 
away with the trust property, and a 
willful neglect means such reckless 
indifference to true interests of the 
trust as to amount to, or partake of, 
a wiliful violation of duty, neither 
being fulfilled by a mere improper 
exercise of discretion on the part of 
the trustees in using eight hundred 
fifty thousand dollars of the princi- 
pal of the trust, amounting to nine 
hundred twenty thousand dollars, in 


the construction of a new building. 
Warren v. Pazolt, 89 N.E. 381, 203 
Mass, 328. 


Liability for waste or misappro- 
priation see supra § 562. 


83. Russell v. Russell, 145 A. 648, 
109 Conn. 187, 68 A.L.R. 783; Rathbun 
vy. Colton, 15 Pick. (Mass.) 471; Pat- 
terson’s Appeal, 104 Pa. 369, 


{a] Illustrations.—(1) A trustee 
is authorized to make extensive and 
permanent improvements, necessitat- 
ed by fire rendering a building, for- 
merly bringing in income, unsightly 
and untenantable, so as to make it a 
liability unless so improved, provided 
that the plan is approved by the su- 
perior court. Russell v. Russell, 145 
A. 648, 109 Conn. 187, 63 A.L.R. 783. 
(2) Where a trustee expends in the 
erection of a building a greater sum 
than is authorized, and the court sub- 
sequently approves the increased ex- 
penditure, he will escape liability. 
Patterson’s Appeal, 104 Pa. 369. 


[b] In New Jersey, under the stat- 
ute empowering trustees holding land 
to improve the same and erect build- 
ings thereon, judicial sanction will 
not be given to a proposed improve- 
ment of doubtful benefit to the trust. 
In re Miller, 49 A. 149, 62 N.J.Hq. 764, 
58) A. 383, 67 N.J.Hq. 431. 


{c] In England (1) the court may, 
in the exercise of both its general] ju- 
risdiction and that given by the Set- 
tled Land Acts, sanction expendi- 
tures for alterations, additions, and 
repairs (In re Hawker, 66 L.J.Ch. 
341; Conway v. Fenton, 40 Ch.D. 512; 
(2) and, in a doubtful case, the prop- 
er course for the trustee to pursue is 
to ask the court for direction (Re 
Colyer, 55 L.T.Rep.N.S. 344). (3) In 
exercising their jurisdiction, the 
courts proceed on the ground of 
salvage or preservation of the in- 
heritance, and refuse their sanction 
when a proper case is not presented: 
In rey Willis ££902) -!@bhavb. Enwre 
Montegu, [1897] 2 Ch. 8; In re De 
Teissier, [1893] 1 Ch. 153;-Re Lord, 
75 L.T Rep.N.S; 328. 


[a] Where injunction against 
making of repairs is refused on the 
ground that the motion, with notice 
to the trustee, is sufficient to protect 
the rights of the cestui que trust, and 
that the trustee would not be allowed 
any expenditures which the court up- 
on a hearing should consider unau-= 
thorized, it is not the duty of the 
trustee to stay the making of repairs 
until the decision of the cause. Rath- 
bun v. Colton, 15 Pick. (Mass.) 471. 


84. Griffith’s Estate, 4 Pa.Dist. 495, 
16 Pa.Co. 477. 


85. Disbrow v. Disbrow, 61 N.Y.S. 
614, 46 App.Div. 111 [aff 60 N.E. 1110, 
167 N.Y. 606]. But see Bleazard v. 
Whalley, 2 Eq.Rep. 1093 (where au- 
thority given in the will to improve 
by building, ete., was confined to 
building for agricultural purposes, 
and not to rebuild the mansion house 
against the consent of the cestuis 
que trustent). 


86. Burr v. McEwen, 4 F.Cas.No. 
2,193, Baldw. 154; Schmitt’s Est., 27 
Bek Ota Os Skinner v. Todd, 51 LJ. 

os ; 


[a] Trustee is bound, under the 
terms of some trusts, to have made, 
any repairs directed by the tenant for 
life, provided their cost does net ex- 
ceed the value of the property. Skin- 
ner V,-Lodd, bbw Era Chy 198; 


87. Poland v. Beal, 78 N.E. 728, 
192 Mass. 559. 


88. Blum v. Rogers, 3 S.W. 595, 71 
Tex. 668. 


Ownerzhip of improvements in gen- 
eral see Improvements §§ 3-6. 


89. Williams v. Smith, 10 R.I. 280. 


90. Reimbursement or indemnity 
in general see infra § 591. : 


91. See supra § 578. 


92. Credits on accounting in gen- 
eral see infra § 804. 
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improvements, which have been rightfully made 
by him in pursuance of express authority, or have 
been made bona fide and result in an enhanced val- 
ue of the trust estate;°* but he is not entitled to 
credit or reimbursement for repairs or improvements 
which were unauthorized or not made in good 
nor will credit or reimbursement be al- 
lowed to a trustee who wrongfully holds posses- 
sion,®® or who orders the repairs without the con- 
current action or authority of his cotrustees.°® 
dinarily, a trustee’s right to reimbursement extends 
to the amount of money actually expended or the 
value of the labor actually employed in making the 
_repairs or improvements,®‘ except to the extent that 
it exceeds the amount, if any, he is authorized to 


faith ;°* 


expend for such purpose.?® 
Of one other than trustee. 


93. Ark.—Hol'oway v. Eagle, 205 
Sw. 1138, 185 Ark. 206; Cagwin v. 
Buerkle, 17 S.W. 266, 55 Ark. 5. 

D.C.—Hopkins v. Grimshaw, 17 
App.D.C. 1. 

lll.—-Fischbeck v. Gross, 112 Ill. 


208. See Warner v. Rogers, 255 Ill. 
App. 78. 


Ky.—McCall v. Burk, 76 S.W. 177, 
25 Ky.L. 643. 


Mass.—Watts v. Howard, 7 Metc. 


478; Root v. Yeomans, 15 Pick. 488. 
" N.J.—Barnes v. Taylor, 30 N.J. 
Eq. 7. 

N.Y —-Disbrow v. Disbrow, 61 N. 


Y.S. 614, 46 App.Div. 111 [aff 60 N.E. 
1110, 167-N.Y. 606]. 


Or.—Wright v. Chilcott, 121 P. 895, 
6422 P. 265, 61 Or. 561. 


Pa-—In re Parry’s Estate, 90 A. 443, 
244 Pa. 93; Patterson’s Appeal, 104 
Pa. 369; Parry’s Est., 22 Pa.Dist. 338; 
,Conner’s Est., 21 Pa.Dist. 107. 


S.C.—Myers v. Myers, 7 S.C.Eq. 214, 
16 Am.D. 648. 


Tex.—Franks y. Williams, 37 Tex. 
24. 


Utah.—Lawley v. Hickenlooper, 231 
RP. 821, 64 Utah 543, 36 A.L.R. 1327. 


Va.—Hall v. White, 77 S.E. 475, 114 
Va. 562; White v. Hall, 74 S.E. 212, 
113 Va. 427. 


Eng.—Jesse v. Lloyd, 48 L.T.Rep. 
N.S. 656. 


py het bg v. Boulton, 7 Grant Ch. 
[a] On bill to establish trust and 
to compel the holder of the legal ti- 
tle to convey to complainant, such 
holder will be allowed the costs of 
necessary repairs made by him. 
Pischbeck vy... (Gross, (L12*" Til 208 
Barnes v. Taylor, 30 N.J.Eq. 7. 


[b] Where bodies are exhumed 
and removed from burying ground, 
and the market value of the ground is 
thereby increased, the trustees will 
be allowed the expense thereof. Hop- 
kins v. Grimshaw, 17 App.D.C. 1. 


94. Ark.—-Grayson v. Hughes, 265 
S.W. 836, 166 Ark. 173. 


N.J.—Fisher v. Quick, 
67 4. 


N.Y.—Warner v. Warner, 191 N.Y. 
S. 612, 199 App.Div. 159. 


. Pa.—Hepburn y. Spotts, 31 A. 1083, 
168 Pa. 346. 


Va.—Hughes v. Williams, 
138, 99 Va. 312. 


8 N.J.Eq. 


38 S.E. 


The right of a person 


TRUSTS 


ble. 


Or- 


[§§ 579-580 


other than a trustee, such as a tenant or cestui que 
trust, placing improvements upon trust property, 
to reimbursement depends upon whether they were 
rightfully made with the consent of the trustee.°° 


[§ 580] (c) Person, Fund, or Property Chargea- 
Although the question as to whether the ex- 
pense of repairs and improvements shall be paid 
out of capital or income may be left to the discre- 
tion of the trustee,? as a general rule, the expense 
of ordinary repairs or improvements not of a per- 
manent character, of trust property is chargeable 
against the income of the property,* such as rents,* 
except that rents derived from one property can- 
not be applied to the repairing of another,® and pow- 
er to apply rents in repairing does not imply power 


to borrow money for repairing on the security of 


the estate.® 


Eng.—Bridge v. Brown, 2 Y.&Coll. 
181, 21 Eng.Ch. 181, 63 Reprint 79. 


[a] Illustrations.—(1) A trustee 
is not entitled to credit for sums ex- 
pended in enlarging a hotel property, 
which. probably would not produce 
increased returns. In re Parry’s Es- 
tate, 90 A. 448, 244 Pa. 93. (2) Under 
a deed of trust directing the trustees, 
after the grantor’s death, to convey 
the property to his children accord- 
ing to the law of descent, unless in 
their judgment the -same should be 
sold and the proceeds distributed on 
the same principle, the trustees are 
not entitled to impose the cost of 
improvements made on the _ trust 
property as a charge’ against it. 
Hughes v. Williams, 38 S.E. 138, 99 
Va. 312. 


95. Tatum v. McLellan, 56 Miss. 
gen Thompson v. Thompson, 16 Wis. 
91. 


96. Fickett v. Cohu, 14 Daly 550, 1 
es 436; Busse v. Schenck, 12 Daly 
12. 


97. Disbrow v. Disbrow, 61 _N.Y.S. 
614, 46 App.Div. 111 [aff 60 N.E. 1110, 
167 N.Y. 606]; Myers v. Myers, 7 S. 
CGE. 214516 Am.D. 6485" Vysei ov. 
Foster, L.R. 8 Ch. 309. 


[a] That he paid more for repairs 
than neighbor paid for similar work 
is an insufficient ground for surcharg- 
ing his account with the difference, 
where the one employed to make the 
repairs testified that they were neces- 
sary, and that the sum paid therefor 
was reasonable. Disbrow v. Disbrow, 
61 N.Y.S. 614, 46 App.Div. 111 [aff 60 
N.E. 1110, 167 N.Y. 606]. 


{b] Taking structure instead.— 
Where the trustees of a mixed fund 
of realty and personalty laid out 
£1,600, part of the personalty, upon 
the erection of a house on the real 
estate, for the bona fide purpose of 
increasing the value of the whole, 
they should not be entirely disallowed 
the sum so expended, but if the ces- 
tui que trust desired it, they should be 
ordered to take the house themselves 
at the price of £1,600, and the value 
of the site as unbuilt upon. Vyse v. 
Foster, L.R. 8 Ch. 309. 


98. Pattterson’s Appeal, 
369. 


99. Stevens v. Melcher, 
965, 152 N.Y. 551; Fickett 
1 N.Y.S. 436, 14 Daly 550; Bellinger 
vi «Shater,( 2) SandtiChesGNay.) 293s 
Smith v. Brown, 26 S.C.Eq. 291. 


1. As to expenditures in general 
see supra § 572. 


104 Pa. 


46 N.E. 
v. Cohu, 


Increased income resulting from an 


80 Colo. 499; Jordan v. Jordan, 78 N. 
BE. 459, 192 Mass. 337. 


3. Ky.—Hast v. Wilder’s Trustee, 
131 S.W. 793, 140 Ky. 767. 


Me.—Veazie v. Forsaith, 76 Me. 172. 


Mass.—Parsons v. Winslow, 16 
Mass. 361. 


Mich.—Alberts v. Steiner, -211 N.W. 
46, 237 Mich. 143. 


N.J.—Mulford v. Mulford, 6 A. 609, 
42 N.J.Eq. 68. 


N.Y.—Gould v. Gould, 213 N.Y.S. 
286, 126 Misc. 54; Matter of Parr, 92 
N.Y.S. 990, 45 Misc. 564 [aff 100 N.Y.S. 
1138, 113 App.Div. 921]; Spencer v. 
Spencer, 183 N.Y.S. 870. 


Pa.—Rose’s Estate, 28 Pa.Dist. 156. 


Eng.—Re Hotchkys, 32 Ch.Div. 408; 
nee, Vv. ,Eckett, “71 LT Rep:N-S; 


N.S.—In re Dwyer, [1930] 2 Dom. 
L.R. 897. 


{a] Renewals of worn out floors 
and partitions come under the head 
of repairs and, while the putting of 
a building back into the condition it 
was before alterations by a prior ten- 
ant were made is, in a sense, the 
making of improvements of a perma- 
nent nature, it is not so in the sénse 
that justifies the depletion of the 
principal for so doing. Matter of 
Parr, 92 N.Y.S. 990, 45 Misc. 564 [aff 
100 N.Y.S. 1133, 113 App.Div. 921]. 


4 Whittingham v. Fidelity Trust 
Co., 86 S.W. 689, 27 Ky.L. 800; Berry 
v. Stigall, 102 S.W. 585, 125 Mo.App. 
264; Thurston v. Thurston, 6 R.IL. 
296; Cooke v. Cholmondeley, 4 Drew. 
326, 62 Reprint 126; Bowes v. Strath- 
more, 8 Jur. 92. 


[a] Rule applied.—As trustees are 
entitled to have the rents applied in 
keeping property in a proper state 
of repair, when a tenant for life of 
leasehold houses is allowed by the 
trustees to receive the rents, and the 
houses are not kept in a proper state 
of repair according to the covenants 
of the lease, the trustees are entitled 
to have sufficient of the rents applied 
to the repair of the premises to pre- 
vent a breach of the covenant to re- 
pair, and the court will, at the in- 
stance of the trustees, appoint a re- 
ceiver of the rents, for the purpose of 
enforcing the proper repair of the 
houses. In re Fowler, 16 Ch.D. 723. 


5. In re Hotchkys, 32 Ch.D. 408. 


6. Fazakerley y. Culshaw, 24 L.T. 
Rep.N.S. 773. 


[a] Permission to borrow.—iIn a 


2. Mulcahy v. Johnson, 252 P. 816, | case where the trustees were given 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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improvement may be retained by the trustee until 
his reimbursement is complete,’ or, in case of insol- 
vency of the trustee, equity will ‘appropriate such 
income to the payment of material furnished by a 
third person for such improvement, in ignorance of 
Where the trust is to a life tenant with 
remainder over, the expense of ordinary repairs is 
chargeable to the life tenant,® unless the intention 
of the settlor of the trust is to the contrary.?° 


the trust. 


Corpus of estate. 


power to repair and rebuild, and to 
pay the expenses out of the rents and 
profits, but were given no power to 
borrow on mortgage, the court, on be- 
ing satisfied that it was for the bene- 
fit of all parties and that no repairs 
would render the premises habitable, 
gave the trustees leave to borrow 
money on mortgage, not exceeding a 
fixed sum, to rebuild. Frith v. Cam- 
eron, L.R. 12 Eq. 169. 


Borrowing money in general see su- 
pra § 575. 


7. In re Nesmith, 35 N.E. 942, 140 
N.Y. 609; Dickel v. Smith, 24 S.E. 564, 
42 W.Va. 126. 


[a] Discretion of trustee.—Where 
a will creating a trust in real prop- 
erty consisting of a warehouse, piers, 
and wharves, gives to the trustees 
sole direction and management of the 
property with authority to improve 
it if they ‘see fit, to buy adjoining 
property, raising the money on mort- 
gage for either purpose if they deem 
it necessary, and to receive the earn- 
ings, accounting therefor to the per- 
sons entitled, after deducting expens- 
es and charges, the question whether 
an expenditure of the income shall be 
made in order to perfect or to pro- 
tect the business is a matter for the 
exercise of the discretion of the trus- 
tees within the lines of a reasonable 
management of the trust property. 
Matter of Nesmith, 35 N.E. 942, 140 
N.Y. 609. 


Lien for reimbursement in gen- 
eral see infra § 593. 


8. Malone vy. Buice, 60 Ga. 152. 


9. Stansbury v. Inglehart, 20 D.C. 
134 [appeal dism 14 S'Ct..237,.151 U. 
S. 68, 38 L.Ed. 76]; In re Van Riper’s 
Rstate, 107 A. 55, 90 N.J.Eq. 217; In 
re Tracy, 712 N.E. 519, 179. N.Y; 501: 
In re Jackson’s Will, 239 N.Y.S. 362, 
135 Misc. 329 [aff 250 N.Y.S. 324, 232 
App.Div. 425, rev 179 N.E. 496, 258 N. 
Y. 281, rearg den In re Brooklyn Trust 
Co., 180 N.E. 354, 258 N.Y. 610]; Gould 
Ve Gould, 213 N.Y.S. 286, 126 Misc. 54. 


[a] Repairs during life tenancy of 
a trust estate are chargeable to the 
life tenant by the trustee, and not to 
the remainderman or corpus of the 
estate. In re Van Riper’s Estate, 107 
A. 55, 90 N.J.Eq. 217. 


Person liable for improvements in 
general see Improvements § 26. 


10. In re Tracy, 72 N.E, yy abr) 
Ney DOL 
[a] Thus, where a testator directs 


that premises devised to his daugh- 
ters for life should be kept in repair, 
and there is no language in the will 
charging such expenditures, on his 
personal ‘property, the charges there- 


However, the corpus or prin- 
cipal of the trust estate, and not the income, is 
chargeable with the expense of improvements or 
repairs made necessary by municipal regulations,!t 
or of extraordinary repairs and permanent improve- 
ments which are necessary for the preservation of 
the property,!* as by reason of the property being 
in an unproductive and untenantable condition ;?® 


TRUSTS 


been sold, and 


for should be paid out of his residu- 
ary estate,,and not out of the income 
of the personal property. In re Tracy, 
72 N. By 519, L79EN. Y. 501. 


11. Jacobs v. Steinbrink, 149 N.Y. 
S. 337, 164 App.Div. 715; Gould v. 
Gould, 213 N.Y.S. 286, 126 Misc. 54; 
Matter of Parr, 92 N. YS. 990, 45 Misc. 
564 [aff 100 N.Y.S. 1133, 113 App. Div. 
921]; Smith v. Keteltas, 66 N.Y.S. 
260, 32 Misc. 111 [aff._70 N.Y.S. 1065, 
62 ‘App.Div. 174]; Sheffield v. Cooke, 
98 A. 161, 39 Ra: 217, Ann.Cas.1918E 
961; Greene v. Greene, 35 A. 1042, 19 
BALM 6LO 5 23'o Muse 9 Os 


[a] Apportionment of expense.— 
Expense of improvements and altera- 
tions of a permanent character, or- 
dered by municipal or state depart- 
ments, should be apportioned equally 
between income and corpus. Gould v. 
Gould, 213 N.Y.S. 286, 126 Misc. 54.. 


12. Ky.—Hast v. Wilder’s Estate, 
131 S.W. 793, 140 Ky. 767. 


Mo.—Orr v. St. Louis Union Trust 
Co., 236 S.W. 642, 291 Mo. 383. 


N.Y.—In re Jackson’s Will, 239 N. 
Y.S. 362, 185 Misc. 329 [aff 250 N.V.S. 
324, 232 App.Div. 425, rev 179 N.E. 
496, 258 N.Y. 281, rearg den In re 
Brooklyn Trust Co., 180 N.H. 354, 258 
IN. Ye 96107. 


Pa.—Rose’s Estate, 28 Pa.Dist. 156. 
Eng.—Re Hotchkys, 32 Ch.D. 408. 


N.S.—In re Dwyer, [1930] 2 Dom. 
TS 90s 


[a] Thus, where the income of a 
trust fund is bequeathed to certain 
grandchildren subject to an annuity 
to the trustee for a specified period, 
and the trust fund is invested large- 
ly in improved real estate, it is im- 
proper for the trustee to make per- 
manent improvements or additions to 
the capital of the estate, such as add- 
ing a story to a house, or building a 
house on an unimproved lot, out of 


the income of the fund. Hast v. 
Wilder’s Trustee, 131 S.W. 793, 140 
Ky. 767. 


13. Me—Veazie v. Forsaith, 76 
Me. 172. 


Mass.—Sohier v. \ Eldredge, 
Mass. 345; Parsons v. Winslow, 
Mass. 361. 


N.Y.—Stevens 2 Melcher, 46 N.E. 
Gb, lib 2, ING oo Jacobs v. Stein- 
brink, 149 NYS Bae 164 App.Div. 
DLs ‘Matter of Deckelmann, 32 N.Y. 
S. 404, 84 Hun 476; In re Suydam’s 
Estate, 248 N.Y.S. 176, 138 Misc. 873; 
In re Heroy’s Estate, 169 N.Y.S. 807, 
102 Mise. 3805. But see Gould v. 
Gould, 213 N.Y.S. 286, 126 Mise. 54 
(holding that improvements and al- 
terations made not to preserve the 
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although, even in such a ease, if the principal -ob- 
ject of the improvement is to increase rental values, 
the trustee, in his discretion, 
pense thereof either to capital or to income,’* or, 
as has been held, it should be charged to income.*” 
But in the absence of a provision therefor, repairs 
of personalty cannot be charged against the gener~ 
al estate,1® and this applies to repairs of real prop- 
erty which stands in lieu of personalty which has 


may charge the ex- 


the proceeds invested therein.*’ 


Where the trust estate is mortgaged!® to raise funds 
for improvements, that part of the estate which 
derives the greatest benefit from the funds must 
bear the burden of the mortgage debt.?® 


Sinking fund. 
for improvement and betterment of real estate ap- 
plies to the accumulations of the principal of the 


A provision for a sinking fund 


property, but to enhance its rental 
value, should be charged to the life 
tenant). 


R.I.—Greene v. Greene, ky A. 1042, 
OO Ride OL Ooo muster 90 


Eng.—Re Lee, 32 L.T-Rep.N.S. 298. 


[a] Trustee may exercise some 
discretion in paying for repairs to 
real estate of a permanent character 
out of the corpus of the estate. Mc- 
Ewen’s Estate, 18 Pa.Dist. 534. 


[b] Expenses of drainage may be 
allowed out of capital. In re Leslik, 
25Ch.Di 185. 


14.. Jordan vy. Jordan, 78 N.E. 459) 
192 Mass. 337. 


[a] For example, where an estate 
of great value, nearly one third of 
which consists of real property, is 
held under the provisions of a will 
by trustees having large discretion- 
ary powers as to investments and the 
management of the estate, in trust to 
pay the income of certain beneficia- 
ries, if the trustees find it expedient 
from time to time to make. extensive 
alterations in the real property in or- 
der to obtain tenants and to render 
the whole estate productive so that 
the income can be kept at a fixed 
standard or increased in amount, the 
expenses incurred by the trustees in 
good faith for these purposes prop- 
erly can be paid out of the income of 
the estate without charging any part 
of them to capital, although inci- 
dentally the immediate value of the 
buildings may have been increased 
by the improvements. Jordan v. Jor- 
dan, 78 N.E. 459, 192 Mass. 3387. 


[b] Apportionment of expense, 
part to capital and part to income, 
rests largely in the sound discretion 
of the trustee. Morse v. O’Brien, 114 
N.E. 363, 225 Mass. 345. 


15. Hast v. Wilder’s Trustee, 131 
S.W. 7938, 140 Ky. 767. 


{a] Thus, where part of a trust 
fund, the income of which was be- 
queathed to certain beneficiaries, is 
invested in a large business building, 
and it becomes necessary to cut cer- 
tain archways in a division wall to 
make the property available to a ten- 
ant, the cost of cutting the same 
should be regarded as in the nature 
of repairs, payable out of the income 
of the property, and not as a perma- 
nent improvement payable out of 
capital. Hast v. Wilder’s Trustee, 
131 S.W. 793, 140 Ky. 767. 


16. Patterson v. Vivian, 122 N.Y. 
S. 347, 137 App: Dive596: 


17. Patterson vy. Vivian, supra. 
18. See generally infra §§ 655-663. 
19. Phillip’s Est., 29 Pa.Co. 296. 
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estate to be derived from sales of personal and real 
property for purposes of reinvestment and not to 
accumulations from income to be used in discharge 


of indebtedness.?° 


[§ 581] (8) Taxes and Assessments?1—(a) In 
Ordinarily it is the duty of a trustee to 
pay all taxes assessed on the trust estate,?* pro- 
vided the means of payment are at his command ;?* 
and to the extent that he is required to do so by the 
terms of the instrument creating the trust, it is 
also his duty to pay taxes on property of the set- 
tlor other than that covered by the trust.?* 
absence of a provision therefor in the trust agree- 
ment, a trustee is not required to pay taxes on prop- 
erty which merely forms the subject matter of mort- 
gages deposited with the trustee as security.?® 


General. 


20. Babcock v. Monypeny, 34 Ohio 
Cir.Ct. 484 [aff 99 N.E. 1120, 86 Ohio 
St. 308, and 99 N.E. 1121, 86 Ohio St. 
365]. 


21. Assossment of taxes on trust 
property see Taxation § 190. 


22. U.S.—Burr v. McEwen, 4 F. 
Cas.No. 2,198, Baldw. 154. 


Ala.—Dantzler v. McInnis, 44 So. 
198, 151 Ala. 298, 125 Am.S.R. 28, 13 
L.R.A.N.S. 297. 


Conn.—Stamford Trust Co. v. Mack, 
101 A. 2385, 91 Conn. 620. 


Ky.—Whittingham v. Schofield, 67 
S.W. 846, 23 Ky.L. 2444 [mod 68 S. 
W. 116, 23 Ky.L. 2444]. 


Mo.—Oellien v. Galt, 131 S.W. 158, 
150 Mo.App. 537. 


N.Y.—In re Gabler’s Will, 251 N.Y.S. 
211, 140 Misc. 581 [mod 257 N.Y.S. 
311, 235 App.Div. 807]; In re Heroy’s 
Estate, 169 N.Y.S. 807, 102 Misc. 305. 


[a] Trustee to pay net income to 
the beneficiary is bound first to pay 
the taxes. Oellien v. Galt, 131 S.W. 
158, 150 Mo.App. 5387. 


23. Stamford Trust Co. v. Mack, 
101 A. 235, 91 Conn. 620. 


24 Leland v. Faulk, 82 So. 425, 203 
Ava, 175- 


[a] Thus (1) a deed of trust of two 
plantations of an estate for the benefit 
of the heirs with a provision obligat- 
ing the trustee to pay taxes on another 
property of the estate, the homestead 
of the decedent, ‘‘so long as the home- 
stead is occupied as such,” obligates 
the trustee to pay taxes on such home- 
stead, not merely from the rentals of 
the plantations, but, in view of a 
clause that such taxes “shall be a 
charge against said plantations,” from 
money borrowed on the security of 
such plantations, and authorizes and 
requires the trustee so to borrow mon- 
ey necessary for that purpose, if not 
otherwise in funds. Leland v. Faulk, 
82 So. 425, 203 Ala. 175. (2) But this 
obligation continues only during the 
period of the trust, where another 
clause directs the trustee, after such 
period, to “continue in the discharge 
of this trust under and in pursuance 
of the provisions of the agreement 
hereto attached,’ which agreement 
makes no provision for payment of 
taxes by the trustee except on the 
plantations. Leland vy. Faulk, supra. 


25. New York Security, etc., Co. v. 
Equitable Mortg. Co., 65 F. 12. See In 
‘re Starr, (N.J.) 103 A. 392 (holding 
that, on a trustee’s accounting, a de- 
eree allowing an account properly 
stated as a discharge items designated 
“allowance for taxes’? on mortgages, 
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Credit or reimbursement. After he has paid the 
taxes, the trustee is entitled to credit on his ae- 
counts,?® or reimbursement,?” of any amount he 


has paid in good faith out of his own funds,?* with 
interest thereon,?® even though he denies the trust 


In the 


not where they 


trustee, after 1903, pursuant to Gen. 
Tax Act [1903] [P. L. p 400; 4 Comp. 
St. (1910) p 5089] § 10, having col- 
lected interest, less tax, allowing tax 
to mortgagors and looking to them to 
pay it, was substantially correct). 


26. Generally see infra § 804. 
27. Generally see infra § 591. 
28. U.S.—Roggenkamp vy. Roggen- 


kamp, 68 F. 605, 15 C.C.A. 600. 


Ala.—Dantzler v. McInnis, 44 So. 
98,0 Lol Alaia2 93 e125 Amis Res meee 
L.R.A.N.S. 297. 


Ark.—Cagwin vy. Buerkle, 
266; 55 Ark. 5. 


a are las yv. Jenkins, 17 Fla. 


Hig oie ria ve Gross, 112 Ill. 
Me.—Rodick v. Pineo, 113 A. 45, 120 
Me. 160. 


Mich.—Detroit v. Lewis, 66 N.W. 
958, 109 Mich. 155, 82 L.R.A. 439. 


Mo.—Wiegand v. Woerner, 134 S.W. 
596, 155 Mo.App. 227. 


N.J.—In re Starr, 103 A. 392; Mc- 
Kiernan v. McKiernan, (Ch.) 74 A. 
289; Barnes v. Taylor, 30 N.J.Eq. 7. 


N.Y.—Patterson v. Vivian, 122 N.Y. 
S. 347, 187 App.Div. 596 [mod 117 N.Y. 
S. 504, 63 Misc. 389]; Matter of Olm- 
stead, 66 IN.Y.S. 212, 52 App-Div. 515 
[mod 49 N.Y.S. 104, 24 App.Div. 190, 
and aff 58 N.E. 1090, 164 N.Y. 571]. 


Or.—Wright v. Chilcott, 121 P. 895, 
122, /P):765;/61 Or. 561. 


Utah.—Lawley v. Hickenlooper, 231 
P. 821, 64 Utah 543, 86 A.L.R. 1327. 


W.Va.—Taylor vy. Taylor, 85 S.E. 
652, 76 W.Va. 469. 


[a] Trustee of resulting trust 
making improvements adding to the 
permanent value of the land, and pay- 
ing the taxes thereon believing that 
the trust did not exist, is entitled to 
reimbursement therefor out of the 
proceeds of a sale directed by the 
court adjudging the existence of the 
trust, but not for losses sustained. 
Wright v. Chilcott, 121 BP. 895, 122 BP, 
(60, OL Orb 61. 


[b] Nonresident trustee.—Al- 
though one of two trustees of an es- 
tate is a nonresident, and the trus- 
tees pay the entire personal property 
tax assessed against both trustees 
without question, still the amount will 
not be charged against them, since re- 
fusal to pay might have invited a 
closer scrutiny and resulted in an in- 
creased assessment. Patterson  v. 
Vivian, 122 N.Y.S. 347, 187 App.Div. 
596 [mod 117 N.Y.S. 504, 63 Misc. 


Save 


and claims in his own right;?” except that he is not 
entitled to such eredit or reimbursement where he 
has enjoyed the use of the property for a long pe- 
riod of time,*! or has so mingled the trust property 
with his own as to render it impracticable to as- 
certain how much of the taxes levied on the whole 
property ought to,be borne by the trust estate.** He 
is also entitled to credit or reimbursement for in- 
terest or penalties incurred, without fault on his 
part, by a failure to pay the taxes promptly ;°%- but 


were incurred by his fault,?+ as 


where he had sufficient available funds to pay the 


389]. 


[c] f@axes paid by mistake.— 
Where through a mutual mistake a 
trustee treated certain bonds belong- 
ing to another as his own property, 
in charging him as trustee of the 
bonds, he should be allowed credit for 
taxes paid thereon. Tarbox v. Tar- 
box, 89 A. 194, 111 Me. 374. 


29. Waggener v. McLaughlin, 33 
Ark. 195; McKiernan vy. McKiernan, 
(N.J.Ch.).74 A. 289. 


{aJ] Thus, where a trustee in a 
declaration of trust stating that he 
holds land in trust to sell to pay taxes 
and pay over a part of the balance 
of the proceeds of sales to the bene- 
ficiaries, and to retain the remainder 
for his own benefit, advanced in good 
faith money to pay taxes in anticipa- 
tion of making sales enough to reim- 
burse himself, he should be reim- 
bursed to the extent of his payment, 
with interest from the date thereof 
on the court decreeing a sale of the 
land remaining unsold. McKiernan 
v. McKiernan, (N.J.Ch.) 74 A. 289. 


[b] Not more than leg-1 rate cf in- 
terest will be allowed. Wagegener v. 
McLaughlin, 33 Ark. 195. 


Rght to interest generally see in- 
fra § 592. 

30. Taylor v. Taylor, 85 S.E. 652, 
76 W.Va. 469. 


31. Livingston vy. Morgan, 26 La. 
Ann. 646. 


32. Elmer v. Loper, 25 N.J.Eq. 475. 


Mingling trust funds or property in 
general see supra § 5638. 


33. Oellien v. Galt, 131 S.W. 158, 
150 Mo.App. 537; Disbrow v. Disbrow, 
61 N.Y.S. 614, 46 App.Div. 111 [aff 60 
N.E. 1110, 167 N.Y. 606]. 


fa] Thus the trustee will not be 
surcharged with the amount of penal- 
ties incurred for his failure to pay 
taxes promptly, where the failure was 
occasioned by the cestui que trust de- 
manding and obtaining the use of 
funds available for the prompt pay- 
ment of taxes. Disbrow v. Disbrow, 
61 N.Y.S. 614, 46 App.Div. 111 [aff 
60 N.E. 1110, 167 N.Y. 606]. 


[b] Although trustee technically 
breaks his trust, by permitting pen- 
alties for nonpayment of taxes to ac- 
crue, equity will not make him ac- 
count for the loss to the beneficiary, 
where such breach is authorized, in- 
duced, or concurred in by the bene- 
ficiary while sui juris, and not other- 
wise incapacitated. Oellien v. Galt, 
150 Mo.App. 537, 131 S.W. 158. 


34. ‘In re Smith’s Estate, 204 N.Y. 
S. 475, 123 Misc. 69. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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taxes.?5 
Payment by another. 


the trustee ;°6 


fund.?? 


35. Waggener v. McLaughlin, 33 
Ark. 195; Jones v. Jones, 2 N.Y.S. 844, 
50 Hun 603. 


ae Hardin v. Gouveneur, 69 Ill. 
[a] Reason for rule.—‘If the pay- 


ment is made by the cestui que trust, 
the effect is the same as if made by 
the trustee, for the two interests unit- 
ed make the estate, or legal and equi- 
table title to the land, standing to- 
gether and not in hostility to each 
other. Whether paid by the trustee 
or the cestui que trust, the landlord 
or the tenant, the same result fol- 


ited Hardin vy. Gouveneur, 69 Ill. 
S7. Gary v. May, 16 Ohio 66. 
33. Stamford Trust Co. v. Mack, 


101 A. 235, 91 Conn. 620. 


[a] Thus, those to whom a testa- 
mentary trustee is required by the 
will to accord a right of occupancy of 
a building, even though the right is 
conditioned on their defraying ex- 
penses of carrying the property, are 
under no legal obligation to pay taxes 
on the building levied against the 
trustee who has the legal title and 
right of possession. Stamford Trust 
Co. v. Mack, 101 A. 235, 91 Conn. 620. 


39. Property chargeable with pay- 
ment of taxes in general see Taxa- 
tion §§ 1354-1357. 


40. Hawaii.—Wilcox v. Wilcox, 26 
Hawaii 219. 


Ky.—Johnson vy. Johnson’s Trus- 
tee, 176 S.W. 199, 164 Ky. 724; Hast v. 
eesece Trustee, 131 S.W. 7938, 140 Ky. 


Mass.—Parkhurst v. Ginn, 117 N.E. 
202, 228 Mass. 159, Ann.Cas.1918E 982; 
Ogden v. Allen, 114 N.E. 862, 225 Mass. 
595. 


Mich.—Alberts v. Steiner, 211 N.W. 
46, 287 Mich. 143. 


Mo.—In re Holmes’ Estate, 40 S.W. 
(2d) 616, 328 Mo. 148; Oellien v. Galt, 
131 S.W. 158, 150 Mo.App. 537; Berry 
v. Stigall, 102 S.W. 585, 125 Mo.App. 
264; Hildenbrandt v. Wolff, 79 Mo. 
App. 333. 


N.J.—Pennington y. Metropolitan 
Museum of Art, 55 A. 468, 65 N.J.Eq. 
11; Dufford v. Smith, 18 A. 1052, 46 
N.J.Eq. 216; Mulford v. Mulford, 6 A. 
609, 42 N.J.Eq. 68. 


N.Y.—Spencer v. Spencer, 114 N.E. 
849, 219 N.Y. 459, Ann.Cas.1918E 94: 


¥. 654]; : 
286, 126 Misc. 54; In re Lichtenberg’s 
Hstate, 185 N.Y.S. 913, 114 Mise. 89; 
In re Boyle’s Will, 163 N.Y.S. 1095, 99 
Mise. 418; Matter of Young, 41 N.Y.S. 
539, 17 Misc. 680, 2 Gibb.Surr. 137 
[mod 44 N.Y.S. 585, 15 App.Div. 285 
Cafe? SN. a2'9y, LGOr IN. it e205)) 1) 
Booth v. Ammerman, 4 Bradf.Surr. 
129; Hepburn v. Hepburn, 2 Bradf. 
Surr. 74. 


Pa.—Taheny’s Estate, 12 Pa.Dist.& 
Co. 243. 


A payment of taxes by the 
cestui que trust has the same effect as if made by 
such payment constitutes a lien on 
the property, and may be paid out of the trust 
In the absence of a contrary provision, 
however, in the trust instrument, a third person 
who has a right of occupancy of the trust premises 
is under no duty to pay taxes assessed thereon.*® 


[§ 582] (b) Fund or Property Chargeable.?® 
dinary current taxes chargeable to a trust estate 
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are, as a general rule, payable out of the income of 


taxes.*? 


Or- | all ‘the taxes;4* 


shall be payable 


R.I.—In re Bailey, 13 R.I. 543. 


[a] Income tax (1) levied on the 
profits realized on sales of stocks of a 
trust estate is not an ordinary cur- 
rent tax within the meaning of this 
rule. Wilcox v. Wilcox, 26 Hawaii 
219. (2) Income tax on trust estate 
in general see Taxation § 2311. 


{b] Productive and unproductive 
property.—(1) A trustee who holds 
productive personal property and un- 
productive real estate must pay the 
taxes on the unproductive real estate 
from the income realized from the pro- 
ductive personal property. Taheny’s 
Bstate, 12 Pa.Dist.&Co. 248. (2) And 
when the unproductive real estate is 
sold, the life tenant cannot demand 
that the amount of the taxes paid out 
of the income of the estate generally 
shall be paid to him out of the pro- 
ceeds of such sale. Taheny’s Estate, 
supra. 


[c] Where investments of trust 
funds ere subject to annual taxes, 
these should be paid as part of ex- 
penses of trust, and are to be de- 
ducted before net income can be as- 
certained. Parkhurst v. Ginn, 117 N. 
puncte 228 Mass. 159, Ann.Cas.1918E 
982. 


41. Hawaii.—Cummins 
mins, 21 Hawaii 742. 


Ky.—Johnson v. Johnson’s Trus- 
tee, 176 S.W. 199, 164 Ky. 724. 


N.J.—Tuttle’s Case, 49 N.J.Eq. 259, 
24 ren Brown v. Grafidin, (Ch.) 13 
A. 266. 


N.Y.—In re Schuster’s Will, 205 N. 
Y.S. 268, 123 Mise. 314 [mod on other 
grounds 208 N,Y.S. 935]. 


Va.—Patterson .v. Old Dominion 
Trust Co., 140 S.E. 810, 141 S.E. 759, 
149' Va. 597. 


[a] Illustrations.—(1) Under a 
will providing that the life tenant 
shall pay out of her income all neces- 
sary charges for maintenance and re- 
pair, retaining the net balance for her 
own use, taxeS on unproductive por- 
tions of the estate must be deducted 
from the life tenant’s income. In re 
Schuster’s Will, 205 N.Y.S. 268, 123 
Mise. 314 [mod on other grounds 208 
N.Y.S. 9385]. (2) A life beneficiary 
of a trust fund, having had use of 
money which should have been re- 
turned to the trustee to pay assess- 
ments, on unproductive lots, part of 
corpus of trust, should be charged 
with such money and penalties accru- 
ing by reason of delay in the pay- 
ment of taxes and assessments on 
the lots. Furniss vy. Cruikshank, 181 
N.Y.S. 522, 191 App.Div. 450 [mod on 
other grounds 130 N.E. 625, 230 N.Y. 
495 (mod on reh 132 N.E. 884, 231 N. 
VW, SRM Me 


[b] Rule applied.—Under a trust 
created out of the net income after 
the payment of all taxes, to pay to the 
grantor the entire net income for life, 
the taxes on the trust property for 
the year in which the grantor dies are 
not apportionable between the estate 


v. Cum- 


ee Se ee 


the trust fund or property,*® or, in case of a life 
tenant, out of his interest ;*1 
also been held to apply to penalties which accrue 
by reason of the neglect of the trustee to pay the 
They may, however, and should, be paid 
either wholly or partly out of the principal or cor- 
pus of the estate, in the absence of contrary direc- 
tions, where the property is unproductive and yields 
no income,*® or yields insufficient income to pay 


and this rule has 


or where an intention that they 
out of the corpus is manifested in 


of the grantor and the remaindermen, 
but are payable wholly out of the in- 
come that would otherwise go to the 


grantor. Cummins v. Cummins, 21 
Hawaii 742. 
[c] Where trust estate is adminis- 


tered in equity, whether the life ten- 
ant should pay taxes depends on the 
terms of the trust and circumstances 
of the case. Patterson v. Old Domin- 
jon Trust Co., 140 S.E. 810, 141 S.E. 
759, 149 Va. 597. 


42. Furniss v. Cruikshank, 181 N. 
Y.S. 522, 191 App.Div. 450 [mod on 
other grounds 130 N.E. 625, 230 N.Y. 
agi. on reh 132 N.E. 884, 231 N.Y. 
55 3 


43. Ill.—Pattersou v. Johnson, 113 
Ill. 559. 


Mass.—Oegden v. Allen, 114 N.E. 862, 
225 Mass. 595. 


N.Y.—Spencer vy. Spencer, 114 N.E. 
849, 219 N.Y. 459, Ann.Cas.1918E 943 
[remittitur am 115 N.E. 1051, 220 N. 
Y. 654]; In re Jackson’s Will, 239 
N.Y.S. 362, 135 Misc. 329 [aff 250 N. 
Y.S. 324, 282 App.Div. 425, rev 179 N. 
BE. 496, 258 N.Y. 281, rearg den In re 
Brooklyn Trust Co., 180 IN.E. 354, 258 
N.Y. 610]; In re Montgomery, 165 N. 
Y.S. 1069, 99 Mise. 473; Matter of 
Martens, 39 N.Y.S. 189, 16 Misc. 245, 
1 Gibb.Surr. 608. 


R.I.—Sheffield v. Cooke, 98 A. 161, 
39 R.I. 217, Ann.Cas.1918E 961. 


Va.—Patterson v. Old Dominion 
Trust Co., 140 S.E. 810, 141 S.E. 759, 
149 Va. 597. 


[a] Effect of equitable conversion. 
—Where a testator left productive and 
unproductive land in trust, the in- 
come to be paid to his beneficiary for 
life, and intended to effect an equita- 
ble conversion, taxes paid by the trus- 
tees on the unproductive land, less 
rents received, before the time the 
conversion should have occurred, were 
chargeable to income and the amount 
paid thereafter, less the rents, to the 
principal. Furniss v. Cruikshank, 
132 N.E. 884, 231 N.Y. 550. 


44. Rhode Island Hospital Trust 
Co. v. Harris, 39 A. 750, 20 R.I. 408. 


[a] Rulo applicd.—Where a testa- 
mentary trustee holding land for the 
widow, with directions to convey it on 
her death to persons named, sells the 
same Subsequent to such event, the 
rents accruing between her death and 
the sale are to be applied to the re- 
maindermen’s Share of the taxes as- 
sessed prior to the former event, and 
any deficiency is to be paid out of 
the proceeds of the sale. Rhode Is- 
land Hospital Trust Co. v. Harris, 39 
A. 750, 20 R.I. 408. 


[b] In Oregon, where a trust es- 
tate, to whose income a life tenant is 
entitled, consists in part of unim- 
proved property producing no reve- 
nue, the life tenant must pay taxes 
on unimproved property from income 
derived from revenue producing prop- 
erty, so far as such income extends. 
In re Banfield’s Hstate, 3 P.(2d) 116, 
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the instrument creating the trust,*® or the parties, 


interested consent to such payment.*® So, also, the 
corpus or principal of the trust estate is chargeable 
with taxes which had accrued at the time of the in- 
ception of the trust,** or which were paid on the 
foreclosure of a mortgage held by the trustee.** 
Where the trustee is to distribute only the net in- 
come after deducting expenses, a tax on legacies is 
payable out of the income,*® as is also a collateral 
inheritance or transfer tax assessed on the life ten- 
ant’s interest,®° unless otherwise provided by stat- 
ute;5! but the principal of the estate has been 
held chargeable with street paving or other public 
assessments.°2 Taxes assessed against annuities oth- 
er than inheritance taxes should be paid out of an- 
nuities themselves.®* 


Deducting or retaining income. Where the tax 
is payable from income, it should be deducted there- 
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from before the income is paid over by the trusiece 
to the cestui que trust,®* otherwise he is responsi- 
ble for any loss resulting to the estate from his neg- 
ligence.®® If the trustee retains from the benefici- 
ary the amount of taxes, under the pretext that they 
are valid, and that he would pay them, he is estopped 
from denying their validity.°° However, a trustee 
is not justified in withholding certain installments 
of income to pay taxes not yet due, where, after 
paying such installments, he will still have sufficient 
funds in hand to pay the taxes when due.*? 


[§ 583] (9) Counsel Fees®*—(a) In General. A 
trustee, under his power and duty to manage, pro- 
tect, and preserve the: trust estate,®°® has the right, 
as well as the duty, whenever necessary to the prop- 
er administration, preservation, and execution of 
the trust and the prosecution or defense of actions, 
to employ counsel,®® and although, as in the case 


ak Or. 256, denying rehearing 299 P. 
323. 


45. Spencer v. Spencer, 114 N.E. 
849, 219 N.Y. 459, Ann.Cas.1918E 943 
[remittitur am 115 N.E. 1051, 220 N. 
Y. 654]; Inire Tracy, 72 N.B. 519,179 
Patterson vy. Vivian, 122 
, 1387 App.Div. 596 [mod 
504.'63 Misc. 389]; In re 
Lichtenberg’s Estate, 185 N.Y.S. 913, 
114 Mise. 89; In re Boyle’s Will, 163 
N.Y.S. 1095, 99 Misc. 418. 


46. Howell's Est., 7 Pa.Dist. 677. 


47. Matter of Young, 41 N.Y.S. 539, 
17 Mise. 680, 2 Gibb.Surr. 137 [mod 
44 N.Y.S. 585, 15 App.Div. 285 (aff in 
5@ N-B.- 1129,,160 N.Y... 705). 


48. Stone v. Littlefield, 24 N.E. 592, 
151 Mass. 485; Trenton Trust, etc., 
ae v. Donnelly, 55 A. 92, 65 N.J.Hq. 

19. 


[a] If, in making foreclosure, the 
trustee is compelled to pay back tax- 
es, the amount paid should be charged 
to the corpus of the estate, and not 
to the income of other paying invest- 
ments. Stone v. Littlefield, 24 N.E. 
592, 151 Mass. 485. 


49. Watson v. Erickson, 177 N.F. 
99, 276 Mass. 185; In re Brown, 57 A. 
360, 208 Pa. 161; Fitzgerald v. Rhode 
Island Hospital Trust Co., 52 A. 814, 
2a R159. 


Federal legacy and inheritance tax- 
es in general see Internal Revenue §§ 
97-108. 

50. In re Penn-Gaskell, 57 A. 714, 
208 Pa. 342; Edwards v. Martin, 121 
A. 391, 45 R.1. 233. 


Person or fund liable for inherit- 
ance cr transfer taxes in general see 
Taxation §§ 2546-2549. 


51. See cases infra this note. 


[a] In New York (1) under Tax L. 
(L. [1896] ¢ 908) § 230, as amended by 
L. (1899) e¢ 76, and L. (1900) c 658, 
transfer taxes on life interests and 
remainder interests in a trust fund 
are payable out of the income, al- 
though the remainders are contingent. 
Matter of Hoyt, 89 N.Y.S. 744, 44 Misc. 
76. (2) But expenses of valuation for 
a transfer tax are chargeable to the 
corpus of the property. Gould v. 
Gould, 213 N.Y.S. 286, 126 Misc. 54. 


{b] Im Ohio (1) the Inheritance 
Tax Act, to accomplish the purpose 
for which enacted, must be so inter- 
preted as to authorize the payment of 
the tax by the trustee out of the cor- 
pus of the estate passing. Wellman 
v. Cleveland Trust Co., 140 N.E. 104, 
107 Ohio St. 267. (2) And where an 


estate is conveyed or devised in trust 
with provision for the payment of the 
income thereof to various beneficia- 
ries in succession, and upon the death 
of all such income beneficiaries the 
corpus of the estate to the remainder- 
men, in the absence of any provision 
in the trust agreement or the will 
to the contrary the corpus of the es- 
tate will not be reimbursed by the in- 
come beneficiaries for inheritance tax- 
es paid. Wellman vy. Cleveland Trust 
Co., supra. (3) But where there is a 
devise of a definite sum of definite 
property, or of a fixed annuity, or 
where the trust agreement provides 
for the payment of a definite sum, the 
transfer of property, or the payment 
of a fixed annuity, and srch sum, 
property, or annuity is not dependent 
as to amount on the income of the 
estate, and the trust agreement or 
will is silent as to payment of taxes. 
the trustee paying the tax will reim- 
burse the corpus of the estate from 
the property passing, and, where re- 
imbursement is from annuities, it will 
be amortized over the period of ex- 
pectancy of life ascertained by the in- 
surance mortality tables. Wellman y. 
Cleveland Trust Co., supra. 


52. Plympton v. Boston Dispensa- 
ry, L06 Mass. 5444 Orr’ v, St.) louis 
Union Trust Co., 236 S.W. 642, 291 Mo. 
383; Matter of Young, 41 N.Y.S. 539, 
17 M‘sc. 680, 2 Gibb.Surr. 137 [mod 44 
NoY.S:) 585,415) App. Div. 2858 (att. 57 
N.E. 1129, 160 N.Y. 705)]. 


[a] Apportionment.—Special tax- 
es for public improvements charge- 
able against real estate and likely to 
outlast a life estate should be appor- 
tioned between the life tenant and the 
remaindermen; but the primary lia- 
bility, at least to the full extent of the 
inecme, is upon the life tenant. Orr 
v. St. Louis Union Trust Co., 236 S. 
W. 642, 291 Mo. 383. 


[b] In Connecticut it has been 
held that a city assessment for as- 
phalting the street in front of the 
trust land, in the absence of a show- 
ing that the improvement was of a 
permanent character, was an ordinary 
expense payable from income. Word- 
in’s Appeal, 42 A. 659, 71 Conn. 531, 
71 Am.S.R. 219. 


Property liable for special assess- 
ments for public improvements in 
iba ihr Municipal Corporations §§ 


53. Parkhurst v. Ginn, 117 N.E. 


'202, 228 Mass. 159, Ann.Cas.1918B 982. 


54. In re Harris’ Will, 212 -N.wW. 
182, 170 Minn. 134; In re Sharp, [1906] 
I Ghy 7932 


[a] Income tax should be deduct- 
ed from the income before it is paid 
over by the trustee. In re Sharp, 
£1906]-1 Ch. 793. 


[b] Where taxes due exceed 
amount in income account, a refusal 
to pay income to beneficiaries, of the 
trust is not an abuse of discretion. 
In re Harris’ Will, 212 N.W. 182, 170 
Minn. 134. 


55. In re Sharp, [1906] 1 Ch. 793. 


56. Thiebaud v. Tait, 36 N.E. 525, 
138 Ind. 238. 


57. Matter of Chesterman, 78 N.Y. 
S. 345, 75 App.Div. 573. 


58. Cross references: 


Compensation of trustee who is also 
attorney see infra §$§ 814, 815. 


Costs of litigatiou generally see infra 
§$ 586-590. 


Employment of attorneys in general 
see supra §§ 529, 530. 


59. See supra §§ 560, 561. 


60. Cal.—In re Gartenlaub’s Es- 
pare, 198 P. 209, 185 Cal. 648, 16 A.L.R. 


Colo.—Bell v. Board of Com’rs of 
Take County, 141 P. 861, 26 Colo.App. 


Ind.—Dolph v. Cincihnati, B. & C. R. 
Co., 103 N.E. 13, 56 Ind.App. 137. 


Miss.—Gwin vy. Fountain, 126 So. 
18, 182 So. 559, 159 Miss. 619. 


ee v. Elam, 232 S.W. 


Pa.—Manderson’s Appeal, 6 A. 893, 
113 Pa. 631; Fox v. Weckerly, 1 Phila. 
320, 9 Leg.Int. 43. 


Va.—Patterson v. Old Dominion 
Trust Co., 159 S.E. 168, 156 Va. 763: 
rie Vv. Harvey, 72) S.B. 701, 112 svae 


Wis.—In re Wiehe’s Estate, 209 N. 
W. 671, 190 Wis. 622. : 


And see cases infra note 67. 


[a] Will giving trustee power to 
employ persons necessary to manage 
the trust estate includes power to 
employ counsel. Gwin v. Fountain, 
126 So. 18, 132 So. 559, 159 Miss. 619. 


[b] egal owner of judgment in 
trust, coupled with an interest in 
himself, has power to employ an at- 
torney, for a percentage of the judg- 
ment when collected, to enforce the 
judgment. Bell v. Board of Com’rs 
of Lake County, 141 P. 861, 26 Colo. 
App. 192. 


[c] Trustee, as officer of corpora- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of contracts for services in general,*! the attorney 
employed must, as.a general rule, look to the trus- 
tee himself, and not to the trust estate, for pay- 
ment,®* unless the contract of employment requires 
the attorney to look solely to the trust estate,** 
nevertheless such fees constitute a charge against 
the trust fund or property,®* and accordingly the 
trustee is entitled to a credit on his accounts,®® or 


tion, need not employ corporation’s 
attorneys.—A trustee, who is an of- 
ficer of a corporation having a lien 
on the trust property, and handles the 
trust within the scope of his duties 
as,its officer, need not employ attor- 
neys in the regular employ of the 
corporation. In re Wiehe’s Estate, 
209 N.W. 671, 190 Wis. 622. 


Employment of attorneys in gen- 
eral see supra § 529. 


61. See supra § 576. 


62. Cullinan v. Mercantile Trust 
Co. of California, 252 Pi 647, 80 Cal. 
App. 377, 385 [cit Cycly VU! Ss. Trust 
Co. v. Stanton, 34 N.E. 1098, tS. SeINEY. 
5381; Noyes v. Blakeman, 6 N.Y. 580; 
Bowman v. Tallman, 25 N.Y.Super. 
Seo, 124 Tower o12) Patt 41) Nay. 619, 
40 How.Pr. 1]; Hallam v. Maxwell, 
2 Cine.Suner. (Ohio) 384 [rev 2 Cinc. 
Super. 136]. 


63. Cullinan v. Mercantile Trust 
Co., 252) 'P: 647,780 Cal App.13775 


[a] Trustee without funds.— 
“When a trustee, authorized to make 
expenditures for the protection or 

‘safety of the trust estate, is without 
funds of the estate in his possession 
and is unwilling to make himself lia- 
ble therefor he may by agreement re- 
quire those rendering the services to 
Jook solely to the trust estate.” Cul- 
linan v. Mercantile Trust Co., 252 P. 
647, 80 Cal.App. 377, 385. 


64. Gwin v. Fountain, 126 So. 18, 
159 Miss. 619, 132 So. 559; Wemme v. 
First Church of Christ, Scientist, of 
Portland, 237 P. 674, 115 Or. 281. And 
see cases infra note 67. 


[a] Thus, where a will empowers 
a trustee to employ persons necessary 
to manage the trust estate, attorney’s 
fees cou.d be made a charge against 
the trust estate. Gwin v. Fountain, 
126 So. 18, 132 So. 559, 159 Miss. 619. 


Fund or property chargeable see in- 
fra § 584. 


65. Attorney’s fees 2s proper item 
of credit see infra § 804. 


66. Reimbursement generally see 
infra § 591. 


67. U.S.—Lewis v. Ingram, 57 F. 
(2d) 463 [cert den 53 S.Ct. 16]; Burr 
v. McEwen, 4 F.Cas.No. 2,193, Baldw. 
154. 


Ala.—Dent v. Foy, 107 So. 210, 214 
Ala. 243; Marks v. Semple, 20 So. 791, 
id) SAlae' 637-5 .Grimball®v..Cruse, s70) 
Ala. 534, 


Cal.—In re Duffill’s Hstate, 206 P. 
42, 188 Cal. 536; In re Gartenlaub’s 
Estate, 198 P. 209, 211, 185 Cal. 648, 
16 A.L.R. 520 [quot Cyc]; Mitau v. 
Roddan, 84 P. 145, 149 Cal. 1, 6 L.R.A. 
N.S. 275; Alemany Vv. Wensinger, 40 
Cal. 288. 


Fla.—Bay Biscayne Co. v. Baile, 75 
So. 860, 73 Fla. 1120. 


Ga.—Melson v. Travis, 66 S.E. 936, 
133 Ga. 710. 


Tll.—Fox v. Fox, 95 N.E, 498, 250 


Ill. 384; Nevitt v. Woodburn, 60 N. 
BE. 500, 190 Ill. 283 [rev 82 I1l.App. 
649]; Abend v. McKendree College 


Endowment Fund Com’rs, 50 N.E. 
1052, 174 Ill. 96 [aff 74 Ill.App. 654]; 


TRUSTS 


ley, 226 Ill.Anp. 491; Stahl v, Stahl, 


166 Ill.App. 236. 


Ind.—Dolph y. Cincinnati, B. & C. 
RivCo., 103 Nv 13, 56-bidsAppe 13st. 


Iowa.—Fleming v. Casady, 211 
W. 488, 202 Iowa 1094 


Kan.—Austin v. Prudential Trust 
Co., 212 P. 77, 112 Kan. 545. 


Ky.—Saffold v. Stevens, 138 S.W. (2d) 
268, 227 Ky. 364; Clark v. Anderson, 
13 Bush: 111% Wape_v. Jones; 15) SW. 
65850 2) Kayne S15. 


Me.—Alford v. 
193, 120 Me. 316. 


Md.—Bentley v. Shreve, 2 Md.Ch. 
215; Green v. Putney. 1 Md.Ch. 262; 
Jones v. Stockett, 2 Bland 409. 


Mass.—Hanscom v. Malden & Mel- 


N. 


Richardson, 114 A. 


rose Gaslight Co., 125 N.E. 626, 234 
Mass. 374: Rice v. Merrill, 102 N.E. 
414, 215 Mass. 419; Amory v. Lowell, 
1 Allen 504. 


Mich.—Mann vy. Day, 165 N.W. 643, 
199 Mich. 88. 


Miss.—Gwin v. Fountain, 126 So. 
1355182) So: 559; 159) Miss. 61/9; 


Mo.—Henderson vy. Elam, 232 S.W. 
469; McGee v. Newton Burial Park, 
(App.) 290 S.W. 644 [cert quashed 
State ex rel. Bull Dog Auto Ins. Ass’n 
of Chicago v. Bland, 291 S.W. 499]. 
Lycan v. Miller, 56 Mo.App. 79. 


N.J.—In re Starr, 103 A. 392; Hage- 
dorn v.'Arens, 150 A. 4, 106 N.J.Eq. 
377; In re Dreier’s Estate, 92 A. 51, 
83 N.J.Eq. 618; Babbitt v. Fidelity 
Trust Co:, €66-.A. 1076, 72 NJ: Ba: 745. 


N.Y.—Woodruff v. New York, etce., 
R: Co.;.29 N.E. 251, 129 N.Y. 27; Down- 
ing v. Marshall, 37 N.Y. 380; Madison 
Trust CoAvs Mloyd) 136 °N.Y.S. 213; 151 
App.Div. 722; Stanton v. King, 8 Hun 
4 [aff 69 N.Y. 609]; In re Pollock’s 
Will, 236 N.Y.S.. 149, 134 Mise. 212; 
Wehrenberg v. Seiferd, 106 N.Y.S. 901, 
56 Misc. 506 [mod on other grounds 
LOST NEY. S32896, 9125 -tAppiDi vy.» 527 15 
Geissler v. Werner, 3 Dem.Surr. 200. 


, Or.—Wemme vy. First Church of 
Christ, Scientist, 237 P. 674, 676, 115 
Or. 281° [cit Cye]: 


Pa.—Manderson’s ‘Appeal, 6 A. 893, 
113 Pa. 631; Hummel’s Appeal, 5 A. 
669, 1 Pa.Cas. 410; More v. People’s 
Bank & Trust Co., 158A. 201, 103 Pa. 
Super. 310; Mylin’s Estate, 32 Pa.Su- 


per. 504; Price’s Est., 18 Pa. Dist. 442; 
Hoffman's Estate, 12 Pa.Dist. 770: 
Hoffman’s Esta te, 20 pBa.Co 2333: 


Schmitt’s Est., 27 Pa.Co. 256; Mulhol- 
land’s Hst., 26 Pa.Co. 17. 


Porto Rico.—Borda v. 
Porto Rico Fed. 224. 


Tenn.—Burney v. Atkinson, (Ch.A.) 
oS bates 993) Youre: v. Nelson, 1 Tenn. 
h 


Tex.—West ‘Texas Bank & Trust Co. 
v. Matlock, (Commn.Apn.) 212 S.W. 
937 [reformed and aff (Civ.App.) 172 
S.W. 162]. 


Va.—Cochran y. Richmond, ete., R. 
Co., 21 'S.E. 664, 91 Va. 339. 


Wash.—Hancock v. Muldoon, 239 P. 
546, 136 Wash. 243 [mod on other 
grounds 241 P. 684, 186 Wash. 243]; 
Drain v. Wilson, 200 P. 581, 117 Wash. 


Borda, 10 


Illinois Trust & Savings Bank v. Tu-| 34. 
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reimbursement®® out of the trust fund or property, 
for whatever reasonable fees he has incurred and 
paid, in gocd faith, for such services of counsel,®? 
especially where the trust agreement provides for 
the payment of such fees.®° 
good faith, he is entitled to eredit or reimburse- 
ment for reasonable counsel fees, although his liti- 
gation cr matter of defense is unsuccessful,®® and 


Tf the trustee acts in 


W.Va.—Darby v. Gilligan, 16 S.E. 
BOs Vii Wicteeey oe 


Wis.—In re Rice’s Estate, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401; Vilas 
v. Bundy, 81 N.W. 812, 106 Wis. 168. 


fa] Basis of rule.—A _ trustee’s 
right to reimbursement for reascnable 
expenses for attorney’s fees rests up- 
on the fact of his personal liability 
to the attorney and not upon any right 
of subrogation. Denvir v. Park, 152 
S.W. 604, 169 Mo.App. 335. 


[b] Rule applied to counsel fees 
paid out by a new trustee in a pro- 
ceeding against the administrators of 
his predecessor. Bentley v. Shreve, 2 
Md.Ch. 215. 


{c] As “expenses.”—Under a deed 
creating a trust and allowing the 
trustee reasonable expenses, if the na- 
ture of the trust and the circumstanec- 
es require it, the word “expenses” 
would embrace, even without express 
provision, the fees of an attorney nec- 
essarily employed. Brady v. Dilley, 
27 Md. 570, 582. 


[d] Petition for fee.—Where the 
creator of a trust sues to destroy it 
and recover the trust property, the 
trustee’s petition in the same suit for 
an allowance of a reasonable counsel 
fee may properly be allowed. Bay 
Biscayne Co. v. Baile, 75 So. 860, 7 
Ela. 1120. 


[e] eriqncel Se Allowance of 
attorney’s fees out of a trust estate ~ 
will not be sustained where the allow- 
ance is made up of several items in 
the aggregate, some of which were 
not allowable without testimony as to 
what any single item was worth. In 
re Clark, 154 N.W. 759, 156 N.W. 353, 
174 Iowa 449. (2) A trustee is not 
entitled to compensation for his coun- 
sel, in the absence of evidence of the 
nature of the _ services’ rendered. 
Fleming v. Casady, 211 N.W. 488, 202 
Iowa 1094. 


68. Dolle v. Roberts, 33 Ohio Cir. 
Ct 397. 


[a] Rule applied.—A provision of 
the trust instrument authorizing the 
trustee to pay counsel fees in a cer- 
tain action by a cestui que trust does 
not refer to an agreement, as to fees, 
entered into by the cestui que trust 
and her attorney prior to the creation 
of the trust and without the knowl- 
edge of the grantor, but in such a case 
the attorney for the cestui que trust 
will be allowed to recover as fees out 
cf the trust funds only the reasonable 
value of the services rendered. Dolle 
v. Roberts, 33 Ohio Cir.Ct. 397. 


69. Dent v. Foy, 107 So. 210, 214 
Ala. 243; Dingwell v. Seymour, 267 
PAs27,.49) CalApp. 4833 Inere Boul- 
ware’s Will, 258 N.Y.S. 522, 144 Misc. 
235; In re Wentworth, 190 N.Y.S. 364, 
116 Mise. 260; Gouverneur v. Titus, 1 
Edw.Ch. (N.Y.) 477; Knox v. Picket, 
48.C.Eq. 92. But see Young v. Bullen, 
43 S.W. 687, 19 Ky.L. 1561 (holding 
that a trustee who has made an un- 
successful defense to an action to 
Subject the income of the trust es- 
tate to the payment of a debt of the 
cestui que trust is not entitled to an 
allowance of attorney’s fees out of the 
trust estate until the debt has been 


\ paid). 
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although the trustee himself is an attorney,’° and 
the attorney employed is a member of his own 
and even though the controversy in ques- 
tion arose out of conflicting claims of the cestuis 
que trustent, in respect ef the trust; 
though, to a certain extent, the private and person- 
al interests of the trustee may also be involved in 


fim 


the litigation.*? 


Limitations of rule. 


[a] Questions involved.—Testa- 
mentary trustees’ right tu reimbuise- 
ment of amounts paid for legal serv- 
ices in unsuccessfully defending a fa- 
ther’s habeas corpus proceeding for 
the custody of testatrix’s infant chil- 
dren in their custody involves ques- 
tions of necessity, propriety, protec- 
tion of infants, setting of matter be- 
fore court in such proceeding, and 
reasonableness. In re Boulware’s 
Will, 258 N.Y.S. 522, 144 Misc. 235. 


. Marks v. Semple, 20 So. 791, 
P11 Ala. 637: \In re Parker's state, 
251 P. 907, 200 Cal. 132, 49 A.L.R. 
1025. 


[a] Conversely, where a trustee 
employs counsel whose fee is allowed 
him as a credit he is not entitled to 
credit for his own services as coun- 
sel. Marks v. Semple, 20 So. 791, 111 
Ala. 637, 648 (where the court said: 
“Tt would be manifestly unjust to al- 
low him perscnal compensation when 
he has employed counsel to represent 
him at a fair and reasonable price, 
for services rendered by him which 
properly devolved upon employed 
counsel, and which merely relieved 
such counsel from the performance of 
a part of their duties’’). 


Comrensation of trustee who is al- 
so attorney see infra §§ 814, 815. 


71. Unicn Bank of Chicago v. 
Wormser, 256 Iil.App. 291. 


72. In re Gartenlaub’s Estate, 198 
Ps 209s NS 5 Cally 6485) 16 ~AsLER. (520.5 
Chiles v. Robinson, 5 S.W.(2d) 269, 
224 Ky. 71. 


[a] It is immaterial that the at- 
torney first supported one beneficia- 
ry’s claims and later altered his po- 
sition. In re Gartenlaub’s Estate, 198 
P. 209, 185 Cal. 648, 16 A.L.R. 520. 


{b] In action to settle trust, in 
which the trustee is allowed no com- 
pensation and acts for a cestui que 
trust, who is sui juris, but needs as- 
sistance to rescue him from a precari- 
ous position, the trustee is entitled to 
counsel fees out of the trust furids. 
Chiles v. Robinson, 5 S.W.(2d) 269, 
224 Ky. 71. 


73. Wedekind v. Hallenberg, 12 Ky. 
L. 46; Ellis v. Kelsey, 150 N.B. 148, 
241 N.Y. 374; Mitchell v. Schultz, 8 
oe Dec. (Reprint) 78, 5 Cine.L.Bul. 
503. 


[a] Thus, where, in an action to 
be adjudged an heir of decedent under 
a will, plaintiff charges the trustee 
with bad faith in the administration 
of the estate, the trustee is justi- 
fied, especially where plaintiff had 
caused many of the complications, in 
employing counsel to protect his in- 
terests, and to an allowance for coun- 


sel fees. Ellis v. Kelsey, 150 N.E. 148, 
241 N.Y. 374. 
74  Ga.—Melson y. Tracy, 66 S.E. 


936,.1338 Ga. 710. 


Iil—Dunne y. Cooke, 197 J1l.App. 
Sd Otterbeck v. Larson, 197 Ill.App. 


Counsel fees are a charge 
on the trust fund, however, only when they are for 
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and al- 
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legal services and are reasonably necessary and 
proper to the administration and protection of the 
trust,74 and not reasonably to be expected of the 
trustce,7® and contribute to the due administration 
of the trust for a common benefit.*® 
allowable against the estate fer services rendered 
in proceedings to declare the trustee a lunatic,’’ 
or in litigation in which the trustee has no interest 


They are not 


but is only a formal party,’* or in litigation which 


Ky.—Young v. Bullen, 43 S.W. 687, 
19 Ky.L. 1561. 


Md.—Brody v. Dilley, 27 Md. 570. 


N.J.—Holcombe v. Holcombe, 13 N. 
J.Eq. 415. 


Tenn.—Vaccaro y. Cicalla, 14 S.W. 
43, 89 Tenn. 63. 


Va.—Patterson v. Old Dominion 
Trust, Co., 159) SH. 168,156 Vas 763. 


75. Wiagedorn y. Arens, 150 A. 4, 
106 N.J.Eq. 377. 


76. Ala.—Dent v. Foy, 107 So. 210, 
214 Ala. 243; Ex parte McLendon, 102 
So. 696, 212 Ala, 403. 


Cal.—In re Hanson’s Estate, 114 P. 
810, 159 Cal. 401. 


D.C.—Bohrer v. Otterback, 2 App. 
DCI78s 


Tll.—Fox v. Fox, 95 N.F. 498, 250 
Hee 384; Dunne v. Cooke, 231 Ill.App. 


Me.—Rodick v. Pineo, 113 A. 45, 120 
Me. 160. 


Md.—Taylor v. Denny, 84 A. 369, 
118 Md. 124; Griffith v. Dale, 72 A. 
471, 109 Md. 697. 


Mass.—Rice v. Merrill, 102 N.E. 414, 
215 Mass. 419. 


Mo.—Marshall v. St. Louis Union 
ores Co., 236 S.W. 692, 209 Mo.App. 


N.Y.—Jessup v. Smith, 119 N.E. 408, 
223 N.Y. 203; In re Titcomb, 142 N. 
Y.S. 1030, 80 Misc. 612. 


Pa.—Stark’s Appeal, 18 A, 426, 128 
Pa. 545. 


Tex.—McMullen vy. Sims, (Commun. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 313]. 


Wis.—In re Rice’s Estate, 137 N.W. 
778, 150 Wis. 401 [mod sub nom. Cowie 
Joona ee 136 N.W. 956, 150 Wis. 


[a] Criminal prosecution.—A tes- 
tamentary trustee is not entitled to 
eredit for payment to attorneys to 
prosecute persons accused of murder- 
ing the testator. McMullen v. Sims, 
(Tex,Commn.App.) 387 S.W.(2d) 141 
[rev (Civ.App.) 22 S.W.(2d) 313]. 


{[b] Denying trust.—(1) Counsel 
fees incurred by the trustee in deny- 
ing the trust are not payable out of 
the trust estate. Stark’s Appeal, i8 
AY 426.0235 Pa. 545, (2) iIneasisuit 
against a trustee for an accounting, 
where his defense, if successful, 
would have resulted in there being no 
trust estate, he is not entitled to have 
the judgment against him reduced by 
the amount of attorney’s fees he has 
paid. In re Wentworth, 190 N.Y.S. 
364, 116 Misc. 260. 


le] Resisting removal.—(1) <A 
trustee is entitled to counsel fees ex- 
pended in resisting removal only when 
the expenditure is in the course of 
administration and for the benefit of 
the estate. In re Titcomb, 142 N.Y.S. 
1030, 80 Mise. 612. (2) Services of an 


is eaused solely by the mismanagement or malad- 
ministration of the trustee,?® or which is necessary 


attorney to 2 trust estate in resist- 
ing an effort to remove one of two 
trustees, and in procuring the ap- 
pointment of a third trustee, thereby 
breaking a deadlock, are beneficial to 
the estate. Jessup v. Smith, 119 N. 
E. 403, 223 N.Y. 203. (3) But where, 
at the commencement of proceedings 
to remove a trustee, he is subject to 
criticism justifying his removal, he is 
not entitled to an allowance for coun- 
sel fees and expenses in resisting the 
proceeding, although pending them he 
so deals with the estate, that the 
conditions upon which the criticism 
depends no longer exist. In re Tit- 
comb, supra. ° 


{d] Resisting termination of trust. 
—wWhere a trust by its terms is not 
to terminate until a certain time and 
proceedings are brought before that 
time to terminate it, the trustees are 
entitled to an allowance of attorney’s 
fees in resisting the proceedings. In 
re Hanson’s Estate, 114 P. 810, 159, 
Cal. 401. 


[e] Where appointment of trustee 
is set aside on anpeal, services ren- 
dered in arguing the appeal, although 
meritorious, are not rendered for the 
benefit of the estate, and the attorney 
rendering them must look to the re- 
moved trustee for payment. Dough- 
erty’s Appeal, 9 A. 46, 6 Pa.Cas. 69. 


77. Bickham v. Smith, 55 Pa. 335. 


Inunacy proceedings in general see 
Insane Persons §§ 179-242. 


78. Stull vy. Harvey, 72 S.E. 701, 
112 Va. 816. 
{a] Thus, where grantors in a deed 


of trust file a bill to enjoin the trus- 
tee from making a sale thereunder, 
to which the beneficiary, who is sui 
juris, is also a party, the trustee has 
no interest in the litigation, and can- 
not therefore employ counsel at the 
expense of the trust to defend the 


suit. Stull v. Harvey, 72 S.E. 701, 112 
Va. 816. 
79. Ga.—Melson v. Travis, 66 S.E. 


936, 133 Ga, 710; Roberts v. Thomas, 
32 Ga, 31. 


Ky.—Aydelott v. Breeding, 64 S.W. 
916, 111 Ky. 847, 23 Ky.L. 1146. 


ee ae v. Pegram, 109 Mass. 


N.Y.—Matter of Welling, 64 N.Y.S. 
1025, 51 App.Div. 355 [rearg den 65 
N.Y.S. 1060, 53 App.Div. 639]. 


Or.—Royal v. Royal, 47 P. 828, 48 
P. 695, 30"Or. 448, “7, 


Pa.—In re Reich’s Estate, 79 A. 
151, 230 Pa. 55; Hess’s Mst., 27 Pa.Co. 
436; Appleton’s Est., 25 Pa.Co. 484; 
Hmlen’s Est., 8 Pa.Co. 508. 


[a] Services in effecting settle. 
ment between defaulting trustee and 
trust estate.—Under a statute pro- 
viding that the surrogate may allow 
up to a certain amount to executors or 
testamentary trustees on judicial set- 
tlement of their accounts such sum as 
he deems reasonable for their counsel 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to enforce the rights of the cestui que trust;®° or 
for services rendered to the trustee individually, oe 
or rendered in a suit brought by the trustee im- 
providently and for his own protection.®? 
counsel fees cannot be allowed out of the trust 
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” 


himself.8? 


So, also, 


estate for services rendered for one of the elaim- 


ants of the trust fund,8* or in relation to funds 
which the trustee is administering as administra- 
tor,*=* or in litigation of the trustee’s accounts,*® 
or for services that are not legal in their charac- 
ter,S® or which are reasonably a part of the trus- 
tee’s duty, and should have been performed by 


fees and other expenses, it is error 
on an accounting by the executor of 
a testamentary trustee who has been 
guilty of maladministration, and who 
has. diverted a large part of the 
funds of the estate, to allow the at- 
torneys for the executors of the trus- 
tee compensation from the estate of 
which their decedent was trustee for 
services in preparing a statement on 
which a compromise settlement he- 
tween the trust estate and their de- 
cedent’s estate for the funds diverted 
was besed. Matter of Welling, 64 N. 
Y.S. 1025, 51 App.Div. 355 [rearg den 
65 N.Y.S. 1060, 53 App.Div. 639]. 


80. Bennett v. Weber, 154 N.E. 105, 
323 Ill. 283; In re Long Island Loan 
iG Trust Co.,:142 NYS. 82: c0,. 257, App. 
Div. 210 frearge den 142 N.Y.S. 1128, 
157 App.Div. 933]; In re Wentworth, 
190 N.Y.S.. 364, 116 Mise. 260. But see 
Clark v. Anderson, 13 Bush (Ky.) 111 
(holding that a trustee may be allow- 
ed fees paid to counsel to defend a 
suit brought against him by his ces- 
tui que trust to have the settlement 
surcharged, attacking his settlements 
in many particulars unsuccessfully, 
but to some extent successfully). 


81. Borda v. Borda, 10 Porto Rico 
Fed. 224. 
[a] Where it is not clear whether 


the services were rendered to him in- 
dividually or to the estate, he will not 
be reimbursed. Borda v. Borda, 10 
Porto Rico Fed. 224. 


82. Vaccaro v. Cicalla, 14 S.W. 43 
89 Tenn. 63. 


83. Grimball v. Cruse, 70 Ala. 534; 
Stout v. Stout, 255 S.W. 1045, 201 
Ky. 128; West Texas Bank & Trust 


Co. v. Matlock, (Tex.Commn.App.) 212 
S.W. 937 [reforming (Civ.App.) 172 
S.W. 162]. 


fa] Ilustration.—Where a vendor 
of land deposits fifty thousand dol- 
lars with trustees to be paid as a 
bonus to the first railroad coming 
through the land, and the executors of 
the vendor seek to recover the amount 
on the theory that a reasonable time 
has expired without the construction 
of a railroad, purchasers who because 
of their interest intervene are not en- 
titled to have allowed attorney’s fees 
out of the corpus of the trust fund 
because the trustees represent them 
and persons similarly situated. West 
Texas Bank & Trust Co. v. Matlock, 
(Tex.Commn.App.) 212 S.W. 937 [re- 
forming and aff (Civ.App.) 172 S.W. 
162]. 


{b] Attorneys are not entitied to 
allowance of fees to be paid out of 
the funds in the hands of a trustee, 
where the services are not rendered 
for her or on her behalf or at her in- 
stance, her interests being represent- 
ed by another attorney, especially 
where the trustee has distributed all 
of the estate in accordance with a 
judgment and has no funds in her 
hands belonging to any of the moving 
parties. Stout v. Stout, 255 S.W. 1045, 


[65 C. J.—46] 


heed Ky. 128. 


Counsel representing or ee tA 
by cestui que trust see infra § 5 


84 Jewett v. Schmidt, 92 oo 
737, 45 Mise. 471 [aff 95 N.Y.S. 631, 
108. App.Div. 322) (aff 77 N.E. 1189, 
184 NVY. 608) 185 N.Y. 553)]. 


85. Burr v. McEwen, 4 F.Cas.No. 
2,193, Baldw. 154. 
[a] Master in taking account be- 


fore a decree disposing of the ques- 
tion of costs cannot credit the trustee 
with fees paid to his counsel in the 
suit, unless directed so to do by the 
order of reference. Hosack v. Rogers, 
9 Paige (N.Y.) 461 


Counsel fees and costs on account- 
ing in general see infra § 866. 


eo Dunne y. Cooke, 197 I1l.App. 
87. Hagedorn v. Arens, 150 A. 4, 


106 N.J.Miq. 377; In re Eddy’s Will, 
201 N.Y.S. 760. 207 App.Div. 162 [rev 
197 _N.Y.S. 3671; Vaccaro v. Cicalla, 
14 S.W. 43, 89 Tenn. 63. 


[a] Reparation of account.—Trus- 
tees have no power to pay out of trust 
funds a counsel fee for the prepara- 
tion of their account. In re Eddy’s 
Will, 201 N.Y.S. 760. 207 App.Div. 162 
{rev 197 N.Y.S. 367]. 


88. Melson v. Travis, 66 S.E. 936, 
133 Ga. 710. 


Reasonable fees see infra text and 
notes 90, 91. 


29. Reasonableness of attorney’s 
fee in general see Attorney and Cli- 
ent § 331. 


90. U.S.—Lewis v. Ingram, 57 F. 
(2d) 463 [cert den 53 S.Ct. 16]. . 


Cal.—Treadwell v. Nickel, 228 P. 25, 
194 Cal. 243. 


Ill—Dunne v. Cooke, 231 Ill.App. 
281. 
Adm’r, 21 S.W. (2d) 258, 231 Ky. 219: 


Hackett v. Hackett, 202 S.W. 864, 180 
Ky. 406. 


Md.—American Colonization Soe. v. 
Latrobe, 104 A. 120, 1382 Md. 524; 
Taylor v. Denny, 84 A. 369, 118 Md. 
124; Brody v. Dilley, 27 Md. 570. 


Mo.—Loud v. St. Louis Union Trust 


Co., 281 S.W. 744, 313 Mo. 552; Hen- 
derson v. Elam, 232 S.W. 469. 
N.Y.—In re Pollock’s Will, 236 N. 


Y.S. 149, 184 Mise. 212. 


Or.—Boehmer y. Silvestone, 186 P. 
26, 95 Or. 154. 


Pa.—In re Brennan, 64 A. 537, 215 


Pa. 272; Mylin’s Estate, 32 Pa.Su- 
per. 504; Beard’s HMstate, 29 Pa.Dist. 
943. 


S.C.—Harter v. 
169, 127 S.C. 64. 


Va.—Patterson v. Old Dominion 
Trust) Co:7159 °S.. 168, 156 Val 763. 


Johnston, 119 S.E. 


Reasonableness of fee.*® 
ject to the further limitation that a trustee is 
entitled to an allowance out of the trust estate for 
counsel fees only where the amount of the fees is 
fair and reasonable under the conditions of the par- 
ticular case,°° the amount of such fee being largely 
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In determining the liability of the trust 
estate, the number of attorneys employed, the ne- 
cessity of their employment, and the reasbnableness 
of the fees paid or agreed to be paid are proper 
subjects for consideration.’ 


The general rule is sub- 


Wis.—In re Rice’s Estate, 136 N.W. 
956, 1387 N.W. 778, 150 Wis. 401. 


{a] Duty to see that fee is not 
excessive.—‘“‘Where a trust estate is 
attacked by third parties, 
much the duty of the trustees to see 
that the amount of compensation paid 
to attorneys is not excessive as it is 
to employ counsel. So strictly are 
they held to a careful discharge of 
that duty that the better prac- 
tice is for the trustee to obtain the 
sanction of the court to which he is 
accountable for the administration of 
his trust before counsel fees are actu- 
ally paid out of the trust fund.” Har- 
as Pease de 119, SER E69, Ts a7 


[b] Amounts held reasonable.— 
(1) Thirty-six thousand, five hundred 
dollars to protect estate, worth near- 
ly four hundred thousand dollars and 
yielding gross annual cash income of 
nearly sixty-eight thousand dollars, 
by procuring substantial income tax 
refunds and attending to much liti- 
gation. Lewis v. Ingram, 57 F.(2d) 
463 [cert den 53 S.Ct. 16]. (2) Ten 
thousand dollars for services in filing 
account and preparation and trial of 
exceptions thereto. Loud v. St. Luu- 
is Union Trust Co., 281 S.W. 744, 313 
Mo. 552. (3) Five thousand dollars 
for appeal from suit declaring trust 
void and fifteen thousand dollars for 
services theretofore. Loud ‘v. St. 
Louis Union Trust Co., supra. (4) 
Four thousand dollars where services 
rendered involved two hearings be- 
fore circuit court and the argument 
of two appeals before court of ap- 
peals. American Colonization Soe. v. 
Latrobe, 104 A. 120, 132 Md. 524. (5) 
Three thousand dollars for protection 
of trust estate of one hundred twen- 
ty-six thousand dollars. Patterson v. 
Old Dominion Trust Co., 159 S.B. 168, 
156 Va. 763. (6) One thousand dol- 
lars where the trust estate amounted 
to nearly four hundred thousand dol- 
Jars. Bosler’s Hstate, 29 A. 57, 161 
Pa:St. 457. “€7) One thor usand dollars 
to attorney who successfully defend- 
ed in two trials and two appeals, 
which was agreed to by the trustees, 
recommended by the commissioner, 
and approved by the chancellor. 
Hackett’s Ex’rs v. Hackett’s Devisees, 
202 S.W. 864, 180 Ky. 406. (8) One 
thousand dollars for,services on an 
accounting where the account was a 
long and invalid one, covering a mul- 
tiplicity of transactions over a pericd 
of thirty years. In re Pollock’s Will, 
ZOO Neds Su ok 20 Ts 4a) MI SCA sole eGo) 
Three hundred and fifty dollars, 
where counsel supervises twelve an- 
nual accounts and gives advice as to 
investments and leases, and as to the 
sale of real estate. In re Brennan, 64 
ACS 1) Zio eae ates G10) ee vomhun= 
dred and fifty dollars for the conduct 
of considerable litigation. Biddle’s 
Appeal, 83° Pa. 3407.24 “Amar, 83) 
(11) Two hundred and fifty dollars 
where the case was appealed to the 
supreme court, and reversed and re- 
manded for further proceedings as to 


it; is! ace 


ToD. ((655C305] 
within the diseretion of the court to which the trus- 
tee is accountable.?+ 


[§ 584] (b) Fund or Property Chargeable.°? 
Counsel fees properly contracted for by the trustee, 
relative to the administering, protecting, and pre- 
serving the trust estate, ate generally chargeable 
to the entire corpus or principal fund of the es- 
tate,9? and if this is partly real and partly personal, 
they should be apportioned between the two kinds 
of property;°* and this rule applies even though 
one of the cestuis que trust had employed personal 
counsel to represent his own adverse interest in 
the litigation.9° However, it has been held that, 
where the legal services are rendered in regard to 
matters concerning the ordinary management of the 
trust, such fees are chargeable to income,®® especial- 
ly where the one entitled to the income was the mov- 
ing party and caused the expense,®°* or where the 
instrument ereating the trust directs them to be 
so paid.9® Whore the services are rendered for the 
exclusive bencfit of a particular person, fund, or 
part of the trust estate, the fees therefor should 


TRUSTS 


[§§ 583-585 


* 


be charged to that person, fund, or part.®® 


Double employment. If the attorney is employed 
by the trustee for both the trust estate and another 
estate, which the trustee represents in another ¢a- 
pacity, in the same manner, the attorney’s bill for 
services should be divided between the two es- 
tates.+ 


[§ 585] (c) Counsel Represerting or Employed 
by Cestui Que Trust. A trustee may be allowed 
credit or reimbursement for the fees of counsel 
employed by him, although the cestui que trust em- 
ploys counsel to represent the same interests,? or 
his own adverse interests;? but not for the fees of 
counsel representing solely the interests of a cestui 
que trust. But fees of counsel employed by a 
cestui que trust to protect arid preserve the trust 
estate may be allowed as a charge against the es- 
tate, where the trustee has failed to act,® provided 
the counsel’s services were reasonably necessary 
and beneficial to the trust, and were for the com- 
mon benefit,®. and the compensation for such serv- 


and allowances, and_ the 
amount actually in controversy is 
two thousand one hundred thirty- 
eight dollars and eighty-five cents. 
Wiegand v. Woerner, 134 S.W. 596, 
155 Mo.App. 227. 


[ec] Contingent fee of half the 
lands recovered is not a reasonable 
fee in a suit to recover lands for the 
trust, and an agreement by the trus- 
tee to that effect is invalid where the 
attorney knew, c~ was chargeable 
with knowledge, of the trust. Hen- 
derson v. Elam, (Mo.) 232 S.W. 469. 


[d] Attorney for trustee is enti- 
tled to reasonable value of his legal 
services as a proper expense out of 
the trust fund, and whether compen- 
sation prescribed by statute for ordi- 
nary probate matters would be ree- 
sonable is a question for the jury. 
Treadwell v. Nickel, 228 P. 25, 194 
Cal. 243. 


91. Erdman’s Adm’r v. Erdman’s 
Adm’r, 21 S.W.(2d) 258, 231 Ky. 219; 
Patterson v. Old Dominion Trust Co., 
159 S.B. 168, 156 Va. 763; In re Rice’s 
Estate, 136 N.W. 956, 137 N.W. 778, 
150 Wis. 401. 


[a] Court, having jurisdiction of 
supervising a trust, may provide for 
payment out of the trust fund for 
reasonable expenses in protecting the 
trust, and in so doing it will not rec- 
ognize as binding contracts of bene- 
ficiaries fixing the compensation. In 
re Rice’s Estate, 136 N.W. 956, 137 N. 
W. 778, 150 Wis. 401. 


92. Generally see supra § 572. 


93. Cal.—tIn re Phelps’ Estate, 272 
P. 296, 205 Cal. 619; In re Dare’s Es- 
bALe, 1230_.b.7 ceo, 196 Cal. 29° In re 
Duffill’s Estate, 206 P. 42, 188 Cal. 536. 


Ky.—Hackett’s Ex’rs v. Hackett’s 
Devisees, 202 S.W. 864, 180 Ky. 406. 


N.Y.—In re Suydam’s Estate, 248 N. 
Y.S. 176, 138 Misc. 873; In re Scott’s 
Estate, 240 N.Y.S. 703, 135 Misc. 661; 
pon a: vy. MacDowall, 2 Dem.Surr. 


Or.—Hull v. Heimrich, 
Wipemove Cad) 41, LeseOr, Lit. 


credits 


3 P.(2d) 


Pa.—Beard’s Estate, 29 Pa.Dist. 
943. 
[a] “Where litigation becomes 


necessary to remove a doubt or ambi- 
guity so as to insure the correct ad- 


ministration of the trust, the expense 
is an extraordinary charge which, un- 
less otherwise provided by the testa- 
tor, should be borne by all the par- 
ties.” In re Gartenlaub’s Hstate, 198 
P. 209, 185 Cal. 648, 16 A.L.R. 520. 


[b] Fees for attorney’s advice in 
making investments should be charg- 
ed against the principal. Beard’s Es- 
tate, 29 Pa.Dist. 943. 


[ce] Attorney’s fees on accounting 
by a retiring trustee should be charg- 
ed against the principal. Beard’s Es- 
tate, 29 Pa.Dist. 943. 


[d] Preservation of trust estate.— 
Where a will created a trust for life 
of sons whose trustee in bankruptcy 
sought to subject their interests to 
payment of their debts on the ground 
that each was sole owner of the es- 
tate for life, which would have de- 
prived their wives and children of 
any interest for several years, attor- 
neys who defended against and de- 
feated such suit are entitled to fees 
out of the corpus of the estate as 
having aided in preservation of the 
trust estate. Hackett’s Ex’rs v. 
Hackett’s Devisees, 202 S.W. 864, 180 
Ky. 406. 


94. Grimball v. Cruse, 70 Ala. 534. 


95. In re Duffill’s Estate, 206 P. 
42, 188 Cal. 536. 


[a] Thus a trustee can be allowed 
a reasonable attorney’s fee for his 
services in preserving the trust 
against litigation, which fee is to be 
paid out of the entire trust, even 
though it was to the interest of one 
beneficiary that the trust be defeated, 
because that beneficiary would have 
received a greater share under the in- 
testate laws. In re Duffill’s Estate, 
206 P. 42, 188 Cal. 536. 


96. In re Gartenlaub’s Estate, 198 
RP, 209, 185 Cal. 6485 16 (AL. Re 520: 


97. Matter of Love, 17 Hawaii 484. 


98. Hast v. Wilder’s Trustee, 131 
S.W. 793, 140 Ky. 767. 


99. Floyd v. Davis, 33 P. 746, 98 
Cal, 591; Carter v. Brownell, 111 A. 
182, 95 Conn, 216; Patterson v. Old 
Dominion Trust Co., 159 S.E. 168, 156 
Va. 763. 


[a] In a suit to subject income to 
the claim of a creditor of a benefici- 
ary of an attempted spendthrift trust, 


counsel fees of defendant trustee are 
chargeable to the income of the trust 
fund. 
95 Conn. 216. 


[b] Contingent remainderman.— 
A fee for legal services rendered as 
guardian ad litem for an infant con- 
tingent remainderman can not be al- 
lowed out of the corpus of the trust 
fund which can be used, if necessary, 
for the maintenance of the life bene- 
ficiary. Patterson v. Old Dominion 
Trust Co., 159 S.E. 168, 156 Va. 763. 


1. Matter of Rowe, 86 N.Y. 253, 42 
Misc. 172. 


[a] Imposition of expense on both 
trust estate and estate of deceased 
trustee.—The executor of a deceased 
trustee, who was also a substitute 
trustee on an accounting, is entitled 
to a division of a bill for services of 
attorneys, beneficial to both estates, 
between such_ estates. Matter of 
Rowe, 86 N.Y.S. 253, 42 Misc. 172. 


2. Clark v. Anderson, 13 Bush 
(Ky.) 111; Commonwealth Title Ins. 
& Trust Co. v. New Jersey Lime Co., 
99 A. 335, 86 N.J.Eq. 460. 


[a] Where same counsel repre- 
sents and acts in interest of both the 
trustee and cestui que trust, an 
award of counsel fee to the trustee 
is sufficient without an award also 
to the cestui que trust. Common- 
wealth Title Ins. & Trust Co. v. New 
Jersey Lime Co., 99 A. 335, 86 N.J. 
Eq. 460. 


3. In re Duffill’s Estate, 206 P. 42, 
188 Cal. 536. 


4 Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094; Hull v. Heim- 
oe P.(2d) 758, 6 P.(2d) 41, 1388 

me : 


5. In re Rice’s Estate, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. 


Rights of cestui que trust as to 
enforcement of trust generally see in- 
fra §§ 873-887. 


6. Ex parte McLendon, 102 So. 696, 
212 Ala. 403; Bidwell v. Johnson, 67 
So. 985, 191 Ala. 195; Farwell v. Il- 
linois Merchants’ Trust Co., 264 Tll. 
App. 49; Harris v. Harris, 5 Ohio N.P. 
N.S. 239; In re Rice’s Hstate, 136 N. 
W. 956, 1387 N.W. 778, 150 Wis. 401. 


[a] Right of attorney represent- 
ing one or more, but not all, benefici- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ices were fixed on the basis of compensation for 


similar services in official life.? 
Liability of cestui que trust.® 


ally ;° 
fault, 


paying it over to him.?° 


essary and beneficial services.'! 


aries of a trust estate, to have his 
fee charged against the common 
fund, depends on ths services which 
have inured to the benefit of the en- 
tire estate, and is limited to such 
services as inured to common bene- 
fit. Ex parte McLendon, 102 So. 696, 
212 Ala. 403. 


{[b] Fee held excessive and im- 
proper as costs.—Bidwell v. Johnson, 
67 So. 985, 191 Ala. 195. 


7. In re Rice’s Estate, 136 N.W. 
956, 187 N.W. 778, 150 Wis. 401. 


{a] Fixing amount by court.— 
Where an attorney commences and 
conducts an action to restore a trust 
fund pursuant to a contract with the 
beneficiaries, on the trustees failing 
to act, and he is recognized during 
the litigation as the representative 
of the beneficiaries, the supreme court 
can fix the compensation of the at- 
torney for services in the lower and 
supreme courts. In re Rice’s Estate, 
ae N.W. 956, 137 N.W. 778, 150 Wis. 


8. For costs in suit between ces- 
tui que trust and trustee as to trust 
see infra § 1005. 


9. Woodruff v. 
437.° 


10. Patterson v. Northern Trust 
Co., 122 N.E. 55, 286 Ill. 564 [aff 207 
Tll.App. 3551; Thome v. Allen, 70 S. 
W. 410, 24 Ky.L. 987, 71 S.W. 431, 24 
Ky.L. 1286. 


11. Manderson’s Appeal, 6 A. 893, 
ite: Pa bol. 

12. Stanford v. Andrews, 12 Heisk. 
(Tenn.) 664. 

13. Farwell v. Illinois Merchants’ 
Trust Co., 264 Ill.App. 49. 


Snedecor, 68 Ala. 


14. Cross references: 
Award and taxation of costs in ac- 
tion: 
By or seme third person see infra 
§ 77 
To aie and enforce trust see 
infra § 5. 


Costs and expenses of accounting see 
infra §§ 866-872. 


Costs generally see Costs 15 C.J. p 1. 
Counsel fees see supra §§ 583-585. 


15. U.S.—The Milwaukee Bridg 
43 F. (245 589, 590 [appeal dism eas 
Bros. & Co. <i 18 S23 y4t a2) (60:7, 
and cit Cyc]. 


Ala.—Morton v. New Orleans, etc., 
R. Co., 79 Ala. 590. 

D.C.—Ralston v. Easter, 43 App.D. 
@x 513: 

Fla.—Bay Biscayne Co. v. Baile, 75 
So. 860, 78 Fla. 1120. 


If the counsel’s 
services are rendered in a suit between the trustee 
and cestui que trust relative to the trust, both of 
whom are equally at fault, the fees should be divid- 
ed between the trust fund and the trustee person- 

but if the cestui que trust is wholly at 
and brings an unnecessary action against the 
trustee, the latter may retain a reasonable counsel 
fee out of the share of the cestui que trust before 
If the trustee defaults 
and abseonds without paying the attorney, the lat- 
ter has a right of action against the cestui que 
trust, to whose estate the attorney has rendered nec- 
It has also been 
held that a cestui que trust, and not the trust estate, 
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is chargeable with the fees of counsel employed by 


him to defend the trust deed against an attacking 


sonally.1® 


] _Ga.—Leavitt v. Leavitt, 101 S.E. 
670, 149 Ga. 601. 
Ill—Sherman v. Leman, 27 N.E. 


57, 137 Ill. 94; 
App. 236. 


Ky.—Chiles v. Robinson, 5 S.W.(2d) 
269, 224 Ky. 71; Fleming v. Wilson, 
6 Bush 610. 


Me.—Alford v. Richardson, 114 A. 
193,'120 Me. 316. 


Md.—Frederick County Farmers’, 
ete., Bank v. Wayman, 5 Gill 336. 


Mass.—Kinmonth vy. Brigham, 5 
Allen 270; McLaughlin v. Western 
RS Corp. yaa Cush otows 


Mich.—Hackley Union Nat. Bank v. 
Farmer, 234 N.W. 135, 252 Mich. 674. 


poe Ee v. Crane, 66 Mo.App. 


Stahl v. Stahl, 166 Ill. 


N.J.—Gulick v. Gulick, 4 A. 787, 42 
N.J.Eq. 323. 


N.Y.—Delafield v. Colden, 1 Paige 
nae Coutant v. Catlin, 2 Sandf.Ch. 
485. 


N.C.—Sugg v. Bernard, 29 S.E. 221, 
£22) IN.Co 5: 


Pa.—Raybold v. Raybold, 20 Pa. 
308; Andrews’ Est., 6 Pa.Dist. 434, 
ag re 617; Hoffman’s Bst., 29 Pa. 
oO. 333. 


Wash.—Abslag v. Bock, 246 P. 300, 
139 Wash. 198; Drain v. Wilson, 200 
P. 581, 117 Wash. 34. 


W.Va.—Darby v. Gilligan, 
5.0%, (37%. WaVarnkoo. 


Wis.—Fuller v. Abbe, 81 N.W. 401, 
105 Wis. 235; In re Cole, 78 N.W. 402, 
102 Wis. 1, 72 Am.S.R. 854. See In 
re McNaughton’s Will, 118 N.W. 997, 
120 N.W. 288, 138 Wis. 179 (as to 
representatives of owner of trust 
fund having no power, in general, to 
stipulate for payment of costs and ex- 
penses of litigation out of such fund). 


16 S.E. 


Eng.—James v. Couchman, 29 Ch. 
D. 212; In re Love, 29 Ch.D. 348; 
Amand v. Bradbourne, 2 Ch.Cas. 138, 
22 Reprint 884; York v. Brown, 1 
Coll. 260, 63 Reprint 410; Saunders v. 
Saunders, 3 Jur.N.S.- 727; Noble v. 
Meymott, 14 Beav. 471, 51 Reprint 
367; Mousley v. Carr, 4 Beav. 49, 49 
Reprint 256; Pride v. Fooks, 2 Beav. 
430, 48 Reprint 1248; Atty.-Gen. v. 
London, 3 Bro.Ch. 171, 29 Reprint 472, 
1 Ves.Jr. 243, 30 Reprint 323; Beer 
Viva DolelodkOh ap lot Uw Lay lor Vv. 
Glanville, 3 Madd. 176, 56 Reprint 
475; Fearns v. Young, 10 Ves.Jr. 184, 
32° Reprint. 815. See Dutton v. 
Thompson, 23 Ch.D. 278 (holding that, 
where a Settlement is set aside, a 
contract of trusteeship under which 
a trustee is held to contract for pay- 
ment of his costs, charges, and ex- 


ereditor of the maker;*? or to defend his own per- 
sonal interests.t* 


[§ 586] (10) Costs and Expenses of Litigation’ 
(a) In General. 
expenses incurred by the trustee in necessary and 
proper litigation carried on by him as the repre- 
sentative of, and relative to, the trust, are payable 
out of the trust estate,t® and not by the trustee per- 
Accordingly, a trustee who acts in good 
faith!’ is entitled to have paid out of the trust 
estate costs and expenses incurred by him, in a 
proceeding by him to collect the assets and claims 
due the estate,t® including the forcelosure of mort- 
gages;'® in a proceeding to obtain the advice and 
direction of the court;?° 


As a general rule, the costs and 


and in the defense of 


penses, cannot be treated as existing). 
AMOR ta v. Holland, 7 Ont.Pr. 


[a] Costs and expenses are 
chargeable against trust estate: (1) 
Of a suit by a trustee to determine 
the rights of conflicting interests in 
the trust estate and for directions as 
to final distribution of the estate. 
Cotten v. Tyson, 89 A. 113, 121 Md. 
597. (2) Where the creator of the 
trust attempts to repudiate it and 
makes it necessary for the trustee to 
employ counsel to protect it. Bay 
Biscayne Co. v. Baile, 75 So. 860, 73 
Pla. 11120: 


[b] Cost of unnecessary litigation 
which the cestui que trust subjects 
the trustee to should be paid out of 
the trust fund. Fleming v. Wilson, 
6 Bush (Ky.) 610. 


{c] Where one of two trustees 
becomes insolvent, the solvent trus- 
tee should have the whole costs of 
himself and his cotrustee allowed out 
of the estate. Watson v. Row, L.R. 
18 Eq. 680. 


[d] Court of equity may allow to 
trustees such reasonable counsel fees 
and disbursements, in addition to the 
costs given by statute, as they may 
deem sufficient to indemnify them 
against loss. Rose v. Beneficent 
Ass’n, 28 N.Y. 184. 


16. In re Leupp, 153 A. 842, 108 N. 
J.Eq. 49; Coutant v. Catlin, 2 Sandf. 
Ch. (N.Y.) 485; Price’s Estate, 18 
Pa.Dist. 442; In re Beddoe, [1893] 1 
ae 547. And see cases supra note 


[a] “Xn all cases of doubt, costs 
incurred by a trustee ought to be 
borne by the trust estate and not by 
him personally.” In re _ Beddoe, - 
PLS93y 1 Gh. 5475558. 


17. See generally infra § 589. 


18. In re Leupp, 153 A. 842, 108 N. 
J.Eq. 49; Rahway Sav. Inst. v. Drake, 
25 N.J.Eq. 220; Rains v. Rainey, il 
Humphr. (Tenn.) 261; Edinburgh L. 
Assur. Co. \v. ,Adlen;) 23 (Grantecen. 
(Ont.)) | 230. 


Duty of trustee to collect assets 
and claims due estate see supra §§ 
eee 


Nevitt v. Woodburn, 60 N.E. 
500° 190 Ill. 283 [rev 82 Ill. App. 649]; 
Jones v. Jones, 2 N.Y.S. 844. 


20. Keys v. Wohlgemuth, 88 N.E. 
1041, 240 an 586; Cotton v. Tyson, 89 
A. 113, 121 Md. 597; Curteis v. Chan- 
dler, 6 Madd.&Geld. 123. See Hodg- 
kinson vy. Gilbert, 19 L.J.Ch. 424 
(holding that trustees who file a bill 
for the administration of a testator’s 
estate are entitled to their costs, how- 
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actions against the estate,?4 and also costs and 
unless the appeal is unneces- 


2 


expenses on appeal,”? 


sary or not in the interests of the trust estate. 
the lhght of this rule, judgments and orders impos- 
ing costs on trustees are held to charge them in 
their official, instead of their individual, capacity,”* 
unless a contrary intention appears.”° 
however, is liable for costs upon being defeated 
in an action respecting his own private and per- 


sonal interests.?® 


Where trustees sever in suit or defense. 


TRUSTS 
In 


costs.?° 


A trustee, 


Where 


there are several trustees, the mere fact that they 


sue or defend separately in an action relative to 
the trust does not deprive the one or the other of 
them of his eosts out of the trust estate,’ 
where the circumstances justify them in answering 
separately, a double set of costs may be allowed out 


a small the estate and risk may 
be). 


[a] Thus, where a will provided 
for the payment of the expenses of 
a trust out of the estate, and a bill is 
filed by the trustees for their protec- 
tion praying for direction as to the 
distribution of money and property in 
their hands, the costs are properly 
chargeable ‘to the estate. Keys v. 
Wohlgemuth, 88 N.E. 1014, 240 Ill. 
586. 


[b] Whole costs of such suit must 
fall upon the trust fund, where none 
of the parties are in fault and the 
suit arose because of doubts as to the 
legitimacy of one of the _ benefici- 
Hicks v. Wrench, 6 Madd. 93, 


aries. 
56 Reprint 1026. 
21. U.S.—Williams v. Gibbes, 20 
How. 535,15 b.bd. W0ls: 
Ill.—Nevitt v. Woodburn, 60 N.E. 


500, 190 Ill. 283 [rev 82 Ill.App. 649]. 
Me.—Morton v. Barrett, 22 Me. 257, 
SPAM IDNs Dito. 


Mich.—Loud v. Winchester, 30 N. 
W. 896, 64 Mich. 23. 


N.Y.—Steinway v. Steinway, 98 N. 
¥.S./99, 112 App.Div. 18 [aff 90 N.E: 
1966, 197 N.Y. 522)]° 


Pa.—Hoffman’s Estate, 19 Pa.Super. 
70; Price’s Est., 18 Pa.Dist. 442. 


Wash.—Abslag v. Bock, 246 P. 300, 
139 Wash. 198. 


Eng.—Ideal Bedding Co. vy. Hol- 
lance lLI07g) 27Ch. 157, 
[a] Costs of resisting enforce- 


ment of orders improperly made 
against trustees in a suit not war- 
ranted by the practice of the court 
of chancery must be paid out of the 
trust fund. Muskerry v. Skeffington, 


L.R. 3 HL. 144 

22. Hoffman’s Estate, 12 Pa.Dist. 
770. 

{a] Illustration.—Where an ap- 


peal by a trustee from a decision, dis- 
allowing certain payments by them in 
the management of the trust, is sus- 
tained, the expense of printing the 
paper books is properly payable out 
of the trust estate. Hoffman’s Es- 
tate, 12 Pa.Dist. 770. 


Costs on appeal or error in general 
see Costs §§ 594-727. 


23. Sherman v. Leman, 27 N.E. 57, 
137 Ill. 94; Jewett v. Schmidt, 92 N. 
Y.S. 737, 45 Mise. 471 [aff 95 N.Y.S. 
631, 108 App.Div. 322 ‘(aff 77 N.E. 
1189, 184 N.Y. 608, 185 N.Y. 553)]; In 
re Knight, 26 Ch.D. 82 [rev 53 L.J.Ch. 
223]. 


T and 


[a] Where trustee unnecessarily 
appeals, he must bear all costs of the 
appeal. Ex p. Russell, 19 Ch.D. 588. 


{b] Charge for printing papers on 
appeal cannot be allowed against the 
trust fund, where no costs are allow- 
ed to the accounting parties. Jewett 
v. Schmidt, 92 N.Y-S. 737, 45 Misc. 
471 [aff 95 N.Y.S. 631, 108 App.Div. 
322 (aff 77 N.E. 1189, 184 N.Y. 608, 
aS 5) Never oDioD ie 


24. Brigel v. Tug River Coal, etc., 
Con (see iLe [atins6, Be i818.-30c€tCrA. 
415); American TL, Ins: Co. ve Van 
Epps, 14 Abb.Pr.N.S. 253 [rev on oth- 
er grounds 56 N.Y. 601]. 


25. American L. Ins. Co. 
Epps, supra, 


26. Ingram v. Kirkpatrick, 43 N.C. 
62; Cornett v. West, 173 P. 44, 102 
Wash, 254; Henley v. Philips, 2 Atk. 
48, 26 Reprint 426; Costello” v. 
O’Rorke, 19 Wkly.Rep. 143. 


{a] Division of costs.—Where a 
trustee under a nonintervention will 
brings suit to remove his cotrustee 
and the contest is mainly personal to 
the parties, each party must pay his 
own costs, and the estate should not 
be made liable therefor, 
West, 173 P. 44, 102 Wash. 254. 


27. In fe Isaac, [1897] 1 Gh, 251. 


[a] Gpportunity of explaining rea- 
soas for his severance should be af- 
forded one or the other of the trus- 
tees, so that the court may decide 
whether the severance was improper. 
iIngre Isaac, L3o7 | Ay Chawzbi: 


23. In re Isaac, supra; Reid v. 
Stephens, 3 Ch.Chamb. (Ont.) 372. 


[a] Diversity of character.— 
Where trustees put in separate an- 
Swers, and appear by different solici- 
tors, on the ground that they fill dif- 
ferent characters, the court may give 
them all costs as between solicitor 
and client. Kampf v. Jones, Coop.Pr. 
Cas. 18, 47 Reprint 378, 


[b] Where fraud or misconduct is 
imputed to one trustee (1) and not to 
the others, he will be justified in de- 
fending separately, and if the charge 
is refuted, separate sets of costs will 
be allowed. Walters v. Woodbridge, 
7 Ch.D. 504; Kampf v. Jones, Coop. 
Preasiulis, 47 Reprint 378; Cummins 
Vv. Bromfield, 3 Jur.N.S. 657; Reid v. 
Stephens, 3 Ch.Chamb. (Ont.) BIG 
(2) But if the charge is sustained, the 
court may allow but’ one set of costs 
and give the whole of them to the in- 
nocent trustee. Webb v. Webb, 16 
Sim. 55, 39 Eng.Ch. 55, 60 Reprint 793. 


[c] Reference to master to deter. 
mine necessity of severance.— Woods 


v. Van 


‘ 
To cestui que trust. 
gation may also be allowed to one or more benefici- 
aries who successfully maintains an action to re- 
cover or preserve the trust property for the benefit 
of all the beneficiaries under circumstances which 
would have entitled the trustee to reimbursement 
had he brought the action.?° 


[§ 587] (b) Reimbursement or Indemnity.** 
trustee is entitled to credit on his accounts,*? or re- 
imbursement,?* out of the trust estate for all costs 
and expenses he has properly ineurred or paid in 
litigation relative to the trust,?* such costs consti- 


Cornett v.' 


[§§ 586-587 


of the trust estate.2 But where there are no special 
circumstances to excuse them from suing or defend- 
ing together, they will be allowed but one set of 


Costs and expenses: of liti- 


vy 


v. Woods, 5 Hare 229, 
229, 67 Reprint 898. 


29. Atty.-Gen. v. Wyville, 28 Beav. 
464, 54 Reprint 444; Hughes v. Key, 
20 Beav. 395, 52 Reprint 655; Farre 
v. Sheriffe, 4 Hare 512, 30 Eng.Ch. 
512, 67 Reprint 750; Lavin v. O’Neill, 
13 Grant Ch. (Ont.) 179. 


[a] Thus a trustee who severs in 
his defense, because his cotrustee 
refuses to act in ccnjunction with him 
in the management of the estate. will. 
under the circumstances, be refused 
his costs, Gibson v. Annis, 11 Grant 
Ch. (Ont.)' 481. 


[b] One trustee may be entitled 
to all costs allowed. Prince v. Hine, 
27 Beav. 345, 54 Reprint 135; Webb 
v. Webb, 16 Sim. 55, 39 IXng.Ch. 55, 60 
Reprint 793. 


26 Eng.Ch. 


39. Florida Internal Imp. Fund v. 
Greenough, 11054 U.Siue 52) 26) AL. 
1157; Grier v. Union Nat. Life Ins. 


Co., 217 F. 293; Ross: v. South Dela- 
ware Gas Co., 89 A. 598, 10 Del.Ch. 
236; Seibert v. Minneapolis, etc., R. 
Co., 57 N.W. 1068, 58 Minn. 58; Drake 
v. Crane, 66 Mo.App. 495. 


[a] “Where one of many parties 
having a common interest in a trust 
fund, at his own expense, takes prop- 
er proceedings to secure it from de- 
struction, or to restore it for the 
purposes of the trust, he is entitled 
to reimbursement for the expense 
. - either out of the fund itself, 
or by proportionate contributions 
from those who have the benefit of 
his efforts.” Ross v. South Delaware 
Gas Co., 89 A. 593, 10 Del.Ch. 236, 238. 


[b] Hostile proceedings.—The ac- 
tion must be in the advancement of, 
and not in opposition to, the interests 
of all the beneficiaries, or no allow- 
ance out of the trust fund will be 
made. Hobbs v. McLean, 6 S.Ct. 870, 
117 U.S. 567, 29 L.bd. 940. 


31. Reimbursement generally see 
infra § 591. 


S2. Costs and expenses of litiga- 
oe as credit in general see infra § 


33. Reimbursement generally see 
infra § 591. 


34. Ala.—First Nat. Bank v. Wa- 
ters, 79 So. 2425200 Alasi670: 


D.C.—Ralston yv. Easter, 43 App.D. 
Cr ots. — 


Ga.—Leavitt v. 
670, 149 Ga. 601. 


yea se atte v. Cooke, 231 Ill.App. 


Ky.—Saffold_v. Stevens, 
(2uU) 268, 227 Ky. 364. 


Leavitt, 101 S.B. 


13° S.w. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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tuting a first charge on the estate and having pri- 
ority over the costs of all other parties to the ac- 
tion,®® provided the trustee has strictly observed his 
duties relative to the trust.?® 


Indemnity. <A trustee is entitled to full indem- 
nity out of the trust estate for all costs and ex- 
penses properly incurred;** and if there are no 
trust assets in the hands of the trustee, he is not 
required to advance his own funds or incur expense 
or liability in pursuing litigation,®?* but may de- 
mand of the cestui que trust indemnity for the ex- 
penses of such litigation,®® and especially where he 
becomes a party to an action at the latter’s request.*° 
But indemnity is not necessary to compel him to 
collect a debt which it is his clear duty to collect 
under the terms of the trust;*1 and where, at the 
time of the action, there is more trust money in 
the hands of the trustee than is sufficient to pay all 
the expenditures, there is no reason for the cestul 
que trust to tender his portion of the expenses.*? 


[§ 588] (c) Effect of Invalidity, or Termination, 
of Trust or Authority of Trustee. A trustee’s ex- 
emption from personal liability,*? and right to re- 
imbursement,** for the costs and expenses of neec- 
essary and proper litigation are not affected by the 
fact that the trust is subsequently declared inval- 
id;*® and he is also entitled to his costs in a suit 
to which he is made a party, after he has declined 
to act as trustee,*® and is entitled to charge against 


Mich.—Hockley Union Nat. Bank v. 37. In re Beddoe, 
Farmer, 234 N.W. 135, 252 Mich. 674. 47. 
J.—In re Dreier’s Estate, 92 A. [a] 
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“Such an indemnity is the 
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the estate the costs and expenses incurred by him 
in an action to remove him, where he has declined 
to accept or act in the trust,#” or where the action 
has been dismissed;*® or where he is appointed 
trustee by an order of court, in the pursuance of 
a will, the costs and expenses of htigation to deter- 
mine the validity of the appointment are a proper 
charge cn the corpus of the trust estate, notwith- 
standing the appointment is held invalid.4® But a 
person who accepts the office of trustee under an 
invalid appointment does so at his own risk as re- 
gards costs,®°® and the same risk is assumed by a 
trustee who continues to act after the termination 
of the trust®! or after he has been properly called 
upon to surrender the trust,°* or where it is appar- 
ent that the trust 1s not a valid trust.°3 Where he 
resigns of his own motion, he must bear the expenses 
of the application.®* Where a trust fund is trans- 
ferred to a person by mistake, he is entitled to his 
costs in obtaining the sanction of the court before 
joining in any transfer.®® 


[§ 589] (d) Effect of Good or Bad Faith and 
Fae He of Trustee. As a general rule, where the 
litigation, and the costs and expenses incident there- 
to, are due to the willful misconduct, bad faith, 
or gross negligence or mismanagement of the trus- 
tee, he is not only not entitled to recover costs, but 
is personally chargeable with the costs and expens- 


move her and appoint other trustees. 
Legg v. Mackrel, 2 DeG.F.&J. 551, 63 
Eng.Ch. 430, 45 Reprint 7385 [rev 1 Gif- 


[1893] 1 Ch. 


N. 
51, 83 N.J.Eq. 618. 
N.Y.—Wehrenberg v. Seiferd, 106 
N-Y.S. 901, 56 Mise. 356 [mod 109 N. 
Y.S. 896, 125 App.Div. 527]. 
W.Va.—Darby v. Gilligan, 
507, 37 W.Va. 59. 


Wis.—-In re Wiehe’s Estate, 209 N. 
W. 671, 190 Wis. 622. 


And see cases supra note 15. 


[a] Rule applied.—In an action by 
a father against his son individually 
and as trustee to set aside a deed 
jointly executed by them in trust for 
certain uses, the court in disallowing 
amendments to and in dismissing the 
petition did not err in allowing the 
trustee reimbursement from the trust 
estate for its expenses in defending 
the suit. Leavitt v. Leavitt, 101 S.E. 
670, 149 Ga. 601. 


[b] Payments for expert witness- 
‘es in successfully prosecuting and de- 
fending suits relating to the trust 
estate should be allowed to the trus- 
tee. In re Dreier’s Hstate, 92 A. 51, 
83 N.J.Eq. 618. 


35. Scott v. Milne, 25 ae 710; 
Dodds y. Tuke, 25 Ch.D. 617 


Priority of trustee’s right or lien 
in general see infra § 593. 


36. Beer v. Tapp, 31 L.J.Ch. 513. 


[a] Thus, where, by will, an an- 
nuity is given and a legacy is directed 
to be accumulated by the trustees, and 


16 S.E. 


the trustee applies all the rents and! 


profits in payment of the annuity, and 
a suit is instituted for the payment 
of the legacy and administration of 
the estate, which proves insufficient 
to pay all the costs of plaintiff and 
of defendant trustees, only part of 
the trustee’s costs should be paid out 
of the estate, and the whole costs of 
plaintiff out of the remaining moneys. 
Beer v. Tapp, 31 L.J.Ch. 513. 


prico paid by cestuis gue trust for 
the gratuitous and onerous services of 


trustees.” In re Beddoe, [1893] 1 Ch. 
547, 558. 
38. McClure v. Middletown Trust 


Co., 110 A. 838, 85 Conn. 148. 

39. McClure v. Middletown Trust 
Co., supra. 

40. Annesley .v. Simeon, 4 Madd. 
390, 56 Reprint 749; Reade v. Sparkes, 
1 Molloy 8. 


41. Kirby v. Mash, 3 Jur. 221. 
j 42. Boskowitz v. Davis, 12 Nev. 
46. 

43. See supra § 586. 

44. See supra § 587. 


45. Fuller v. Fuller, 2 So. 426, 23 
Fla. 236; In re Holden, 20 Q.B.D. 
43; Townsend Vv. Westacott, 4 Beav. 
58, 49 Reprint 259. 


[a] Thus a trustee acting in good 
faith and with the concurrence of the 
heir at law, under a will which is 
supposed to be valid as to real estate, 
but which afterward turns out to be 
invalid, is entitled to be indemnified 
out of the personal estate. Mdge- 
cumbe v. Carpenter, 1 Beav. 171, 17 
Eng.Ch. 171, 48 Reprint 904. 


46. Norway v. Norway, 2 Myl.&K. 
278, 1 Eng.Ch. 278, 39 Reprint 950; 
Bary v. West, 9 Sim. 429, 16 Eng.Ch. 
429, 59 Reprint 423; Bulkeley v. Eglin- 
ton, 1 Jur.N.S. 994; Heap v. Jones, 
5 Wkly.Rep. 106. Contra Sherratt v. 
Bentley, 1 Russ.&M. 655, 5 Eng.Ch. 
655, 39 Reprint 251. 


47. Norway v. Norway, 2 Myl.&K. 
278, 7 Eng.Ch. 278, 39 Reprint 950. 


[a] Rule applied. — Where the 
representative of a deceased trustee 
made a suit necessary by a wanton re- 
fusal to act in the trust, she is en- 
titled to the costs of a bill filed to re- 


fard 165, 65 Reprint 870]. 


agit Brunet v. Brunet, 17 Que.Super. 


49. Sherman v. Leman, 27 N.E. 57, 
LS Ws. 94: 


50. Peatfield v. Benn, 17 Beav. 522, 
51 Reprint 1137. 


S51. American J. “Ins)~Cov vee Van 
Epps, 14 Abb.Pr.N.S. 253 [rev on facts 
56 N.Y. 601]; Warland vy. Colwell, 
TORT 36.0. 


[a] Trustee contesting plea puis 
darrein.—As a trustee of the property 
of a married woman cannot, after the 
death of the husband, maintain an ac- 
tion for the cestui que trust, if he 
contest a plea puis darrein, defendant 
can recover costs from the day of the 
filing of the plea. Warland v. Col- 
well, 10 R.I. 369. 


52. Towle v. Mack, 2 Vt. 19; Cop- 
pinger v. Shekleton, aR 15 Ir. 461. 


[a] Refusal to transfer to new 
trustee.—A surviving trustee who un- 
necessarily declines to transfer trust 
funds to new trustees, duly appointed 
under a power in the instrument 
creating the trust, will be ordered to 
pay the costs of an action to compel 
such transfer. Coppinger v. Shekle- 
ton; LR. dS In 461: 


53. Chandler v. White, 221 N.W. 
618, 244 Mich. 532; Mohun v. Mohun, 1 
Swanst. 201, 36 Reprint 357. 


[a] Thus, where it is apparent to 
the trustee that the creator of the 
trust is not mentally competent to 
execute the trust, the trustee’s claim 
for expenses incident to the defense 
of a suit to vacate the trust is proper- 
ly disallowed. Chandler v. White, 
221 N.W. 618, 244 Mich. 532. 


54. Matter of Abbot, 
1117, 39 Mise. 760.- 


55. Dunkin v. Ward, 1 Jur. 735. 
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es thereof.°® 


action prosecuted or defended by 


56. U.S.—Buder v. Franz, 27 F. 
(2d) 101. 
Colo.—Currier v. Johnson, 75 P. 


1079, 19 Colo.App. 453. 


Tll.—Haines v. Hay, 48 N.E. 218, 
169 Ill. 93 [rev 67 Ill.App. 445]. 


Ky.—Guyton v. Shane, 7 Dana 498. 


Mich.—Security Trust Co. v. Tuller, 
220 N.W. 795, 248 Mich. 570. 


Mo.—Wiegand v. Woerner, 134 S.W. 
596, 155 Mo.App. 227. 


N.H.—Page v. Boynton, 
190. 


N.Y.—Rose v. Rose Beneficent As- 
soc., 28 N.Y. 184; In re Long Island 
Loan & Trust Co., 142 N.Y.S. 2738, 157 
App.Div. 310 [rearg den 142 N.Y.S. 
WIS iby App Dive 9305), Butler -v. 
Boston, ete., R. Co., 24 Hun 99; Duffy 
v. Duncan, 32 Barb. 587 [aff 35 Nee 
187]; Spencer v. Spencer, 11 Paige 
299. 


N.C.—Sugg v. Bernard, 29 S.E. 221, 
122 N.C. 155. 


Vt.—Chamberlin v. Estey, 55 Vt. 
378; Missisquoi Bank v. Sabin, 48 
Vt. 239. 


Wis.—In re Cole, 78 N.W. 402, 102 
Wis. 1, 72 Am.S.R. 854. 


Eng.—In re Weall, 42 Ch.D. 674; 
Gompertz v. Kensit, L.R. 13 Eq. 369; 
Eddowes v. Eddowes, 30 Beav. 6038, 24 
Reprint 1024; Allen v. Thorp, 7 Beav. 
72, 49 Reprint 990; Pride v. Fooks, 2 
Beav. 430, 17 Eng.Ch. 430, 48 Reprint 
1248; England v. Downs, 6 Beav. 269, 
49 Reprint 829; Ball v. Montgomery, 
4 Bro.Ch. 339, 29 Reprint 924, 2 Ves. 
191, 30 Reprint 288; Dawson v. Par- 
TOS) (Bro. Chin 2065 29) Reprint. 51105 
Syse v. Kingdon, 1 Coll. 184, 28 Eng. 
Ch. 184, 63 Reprint 375; Jones v. 
Lewis, & Cox 199, 29 Reprint .1127; 
Loyd v. Spillet, 2 Hq.Cas.Abr. 241, pl. 
_ 30, 776, pl. 25, 22 Reprint 305, 660, 3 
P.Wms. 347, 24 Reprint 1094; Devey 
v. Thornton, 9 Hare 22, 41 Hng.Ch. 222, 
68 Reprint 487; Turquand v. Knight, 
9 Jur. 546, 14 Sim. 643, 37 Eng.Ch. 643, 
60 Reprint 508; Burrows v. Green- 
wood, 5 Jur. 384; Kirby v. Mash, 3 
Jur. 221; Cockroft v. Sutcliffe, 2 Jur. 
N.S. 323; Wilson v. Wilson, 2 Keen 
249, 15 Eng.Ch. 249, 48 Reprint 624; 
Bell v. Tu.ner, 47 L.J.Ch. 75; Griffin 
Veeibrady. 29 tzd.Ch. 136" Barony. 
Bagot, 10 L.J.Ch. 116; Re Cabburn, 
46 L.T.Rep.N.S. 848; Jefferys. v. 
Marshall, 23 L.T.Rep.N.S. 548; Mar- 
tin v. Persse, 1 Molloy 146; Campbell 
vy. Campbell, 2 Myl.&C. 25, 14 Eng.Ch. 
25, 40 Reprint 550; Caffrey v. Darby, 
6 Ves.Jr. 488, 31 Reprint 1159; O’Cal- 
laghan v. Cooper, 5 Ves.Jr. 117, 31 Re- 
print 501; Payne v. Parker, 17 Wkly. 
Rep. 640. 


Man.—Scarry v. Wilson, 
216. 


Ont.—Eliis v. Ellis, 7 GrantCh. 102. 


[a] MTllustrations.—(1) Where the 
unreasonable conduct of the trustee 
causes litigation to obtain the due 
performance of the trust, he will be 
Subjected to the costs and expenses 
thereof. Froste v. Hamilton, 6 Jur. 


63 N.H. 


12 Man. 


On the other hand, the trustee is not 
personally liable for such costs and expenses where 
he acts in good faith, regardless of whether the 
litigation terminates favorably or unfavorably to 
the trust estate,>7 and where the litigation was 
reasonably necessary to the execution of the trust ;°* 
and under a statutory provision that costs, in an 
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a trustee, shall 


525; .Re Chapman, 
66. (2) In a suit by a remainder- 
man against the life tenant’s trustee 
for an accounting as to the remain- 
derman’s interest, which the trustee 
and life tenant deny, the trustee, 
whose course of conduct compelled 
litigation, is properly chargeable with 
costs in his individual capacity, on 
the remainderman’s recovery. Buder 
v. Franz, 27 F.(2d) 101. (8) Where*a 
trustee, who deems himself to be, 
or is, assailed by imputations cast 
upon him by his cestui que trust, 
refuses, from want of apology alone, 
to do an act which his duty as trus- 
tee requires, he will be liable for the 
costs of a suit brought to enforce the 
performance of such duty. Moore v. 
Prance, 9 Hare 299, 68 Reprint 517. 
(4) Where a trustee, after bringing 
an action, disburses the funds of the 
estate so that there is nothing in his 
hands from which to pay a judgment 
for costs obtained against him, the 
court may order a judgment against 
him personally for the amount. But- 
ler v. Boston, ete., R. Co., 24 Hun (N. 
Y.) 99. (5) Expenses of an unneces- 
sary suit to construe the trust must 
be borne by the trustee. Jones v. 
Harsha, 206 N.W. 979, 233 Mich. 499. 


[b] Trustee who refuses to co- 
operate with his cestui que trust in 
the assertion of rights, and who takes 
part and combines with her adversary, 
may, on decree for the cestui que 
trust, be subjected to costs, as well 
as other defendants. Knowles v. 
Knowles, 86 Ill. 1; Guyton v. Shane, 
7 Dana (Ky.) 498. 


[ec] Costs of motion for leave to 
take evidence in a suit by affidavit 
must be paid the trustees when they 
perversely, unreasonably, and unjust- 
ly oppose the motion and refuse to 
adopt the cheaper mode of taking evi- 


oenees Patterson v. Wooler, 2 Ch.D. 
[ad] Where one of two trustees is 


negligent, he alone is liable for costs 
and the other trustee is entitled to 
reimbursement from him of all the 


costs he has been put to. Lockhart 
Vv. Reilly, (25. b-5,.Ch. 697°" Price vi. 
Price, 42 L.T.Rep.N.S. 626. 

[fe] Costs subsequent to miscon- 


duct.—-Where an action against a 
trustee has been occasioned by the 
trustee’s own misconduct, his costs 
subsequent to the judgment declaring 
the misconduct are in the discretion 
of the court. Haston v. Landor, 62 
L.J.Ch. 164 [expl Hewett v. Foster, 
feo 848, 29 HWneg.Ch. 348, 49 Reprint 
1099]. 


{f] An application to charge a 
trustee personally with the costs re- 
quires a special motion upon notice. 
Smith v. A. D. Farmer Type Found- 
ing Co., 41 N.Y.S. 788, 18 Misc. 434, 
26 N.Y.Civ.Proc. 141 [rev on other 


grounds 45 N.Y.S. 192, 16 App.Div. 
438]. 
57. Mo.—Coffman v. Gates, 85 S.W. 


657, 110 Mo.App. 475. 


N.Y.—Matter of Gillroy, 104 N.Y.S. 
716, 53 Mise. 243; Gouverneur vy. 


determining whether he 


7" 


\ r- 


[§ 589 


be charged to the estate except on special order of 
the court for mismanagement or bad faith in the 
action or defense, a trustee is exempt from person- 
al liability for costs except where he has been guilty 
of bad faith or mismanagement.°® 
of fraud and misconduct are made against the trus- 
tee but are abandoned on the trial or are found te 
be not proved, the costs resulting from such alle- 


Where charges 


72 L-T.Rep.N.S.] Titus, 1 Edw. 477 [aff 6 Paige 347]. 


Pa.—Price’s Estate, 18 Pa.Dist. 442. 
S.C.—Knox v. Picket, 4 S.C.Eq. 92. 
Vt.—Towle v. Mack, 2 Vt. 19. 


Eng.—Turner v.. Hancock, 20 Ch.D. 
303; Jones v. Lewis, 3 De G.&Sm. 471, 
64 Reprint 566; Courtney v. Rumley, 
ir R. 6. iq. 99); Harper vo Mundaya 2 
Jur.N.S. 1197; Angier vy. Stannard, 3 
L.J.Ch. 216, 3-Myl.&K. 566, 10 Eng.Ch. 
566, 40 Reprint 216; Taylor v. Ta- 
brumNS bri ScChy 1189596 iS mse Steg 
Eng.Ch. 281, 58 Reprint 599; Fitz- 
gerald v. O’Flaherty, 1 Molloy 347; 
Atty.-Gen. v. Drummond, 2 C.&L. 98, 
3 Dr.&War. 162; Whitmarsh v. Rob- 
ertson, 6 Jur. 921, 1 Y.&Coll. 715, 29 
Eng.Ch. 714, 62 Reprint 1085. But see 
In re Beddoe, [1893] 1 Ch. 547 (hold- 
ing that a trustee who, without the 
sanction of the court, commences or 
defends an action unsuccessfully, 
does so at his own risk as regards 
costs). 


[a] Fact that trustee has acted 
under advice of counsel is of some 
weight, but is not a conclusive test, in 
is entitled 
to costs. Poole v. Pass, 1 Beav. 600, 
17 Eng.Ch. 600, 48 Reprint 1074; 
Devey v. Thornton, 9 Hare 222, 41 
Eng.Ch. 222, 68 Reprint 487. 


[b] Fact that trustee is charged 
with interest (1) on funds in his 
hands does not deprive him of his 
costs, where he has been guilty of 
no misconduct (Fozier v. Andrews, 
7 Ir.Eq. 595), (2) or only slight mis- 
conduct (Sammes v. Rickmans, 2 Ves. 
Jr. 36, 30 Reprint 511). 


58. First Nat. Bank v. Watters, 73 
So. 242, 201 Ala. 670. 


59. Sterling v. Gregory, 85 P. 305, 
149 Cal. 117; Slocum v. Barry, 38 N. 
Y. 46, 5 Transcr.A. 1738, 4 Abh.Pr.N.S. 
399 [aff 34 How.Pr. 320]; Olcott v. 
Maclean, 11 Hun 394 [dism 73 N.Y. 
603]; Conger v. Hudson River R. 
Go. 1 AbbiPr. = (NiYe)) 2555 Sueesiae 
Bernard, 29 S.E. 221, 122 N.C. 155: 
In re Cole, 78 N.W. 402, 102 Wis. 1. 
72 Am.S.R. 854. 


fa] Trustee is protected from lia- 
bility for costs where he pays on a 
judgment against him all the money 
in his hands as trustee. Sugg v. 
Bernard, 29 S.E. 221, 122 N.C. 155. 


[b] That trustee as plaintiff does 
not appear when the case is called, 
whereby an order of dismissal is tak- 
en against him, does not carry with it 
the legal conclusion of mismanage- 
ment or bad faith, under which the or- 


dinary direction dismissing the com-- 


plaint will be presumed to charge 
plaintiff personally with the costs. 
Slocum v. Barry, 38 N.Y. 46, 5 
Transcr.A.° 173, 4) Abb:Pr.NeSe “399: 
[aff 34 How.Pr. 320]. 


[c] Representative capacity of the 
trustee must be shown in his plead- 
ings before he can be said to be 
within a code provision exempting 


‘trustees from personal liability for 


costs. Carnahan vy. Pond, 15 Abb.Pr. 
(N.Y.) 194; Slater Bank v. Sturdy 
15 Abb.Pr. (N.Y.) 75. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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gations will be given to the trustee and imposed on 
the party making the charges,°® and although a 
trustee has technically acted improperly, he will 
not be deprived of his costs where no loss to the 
estate has resulted,*1 or where the suit is proseeut- 
ed against him after he has become bankrupt.®? 


[§ 590] (e) Fund or Property Chargeable.®? Or- 
dinarily, where the litigation involves the protee- 
tion and preservation of the whole trust estate, 
the costs and expenses incurred by the trustee in 
prosecuting or defending the litigation are charge- 
able to the capital or principal of the estate;®* but 
where it involves merely the ordinary management 
and administration of the trust, the costs and ex- 
penses are regarded as ordinary expenses payable 
out of the income of the estate;®® and where it is 
for the benefit both of the life tenant and the re- 
mainderman, the costs should be apportioned be- 
tween capital and income.®® Where a fund in suit 
is already in court, the costs are payable out of the 


60. Fane v. Fane, 13 Ch.D. 228; 
Passingham v. Sherborn, 9 Beav. 424, 
50 Reprint 407; Selby v. Bowie, 9 Jur. 
N.S. 432; Bartlett v. Wood, 30 L.J.Ch. 


' Md. 
212, 102 Md. 63. 
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(A Conn. belyaaee Am.S.R. 219. 
Robinson y. Bonaparte, 61 A. 
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fund,*? and where the litigation is respecting a 
particular fund, the costs are payable out of that 
fund,°* except that funds which are no part of the 
trust estate, although involved in the litigation in 
question, cannot be subjected to the payment of the 
trustee’s costs.°® Costs of litigation made neces- 
sary by the acts of a cestui que trust should be paid, 
in whole or in part, out of his interest or share in 
the estate,*° and not be charged against the estate 
generally.74 


[§ 591] (11) Reimbursement or Indemnity in 
Goneral’*—(a) General Rules. In accordance with 
the rules permitting a trustee to make all reason- 
able expenditures in the administration of the 
trust,** if the trustee acts in good faith, and with 
due care, prudence, and diligence in making ad- 
vances for costs and expenses ineurred in the ad- 
ministration of the trust, he is entitled to be indem- 
nified or reimbursed therefor out of the trust funds 
or estate in his possession,’4 even though no express 


499. 


[a] Unwarranted suit. — Where 
trustees in a testamentary trust in- 
cur expenses in an unwarranted suit 


614. 


[a] Trustee is entitled to be re- 
imbursed cut of estate, for his costs 
of defending a suit to set aside, on 
the ground of fraud and impropriety, 
a decree sanctioning a compromise 
made by him, where the suit is dis- 
missed and the next friend of infants 
who brought this suit is unable to 
pay the costs. Walters v. Wood- 
_bridge, 7 Ch.D. 504. 


61. Royds v. Royds, 14 Beav. 45, 51 
Reprint 207; Peacock v. Colling, 54 L. 
g.Ch. 743; Fitzgerald v. Pringle, “2 
Molloy 534. But see Mant y. Leith, 
15 Beav. 524, 51 Reprint 641; Fitz- 
gerald v. Fitzgerald, 6 Ir.Ch. 145. 


6@. Bowyer v. Griffin, L.R. 9 Kq. 
340; Turner v. Mollineux, 3 L.T.Rep. 
N.S, 687. 


63. Generally see supra § 572. 


64. Cogswell v. Weston, 117 N.E. 
37, 228 Mass. 219; Mandell v. Green, 
108 Mass. 277; Matter of Pitney, 
99 N.Y.S. 588, 113 App.Div. 845 [mod 
on other grounds 78 N.E. 1110, 186 N. 
Y. 540]; Steinway v. Steinway, 98 
N.Y.S. 99, 112 Apv.Div. 18 [aff 90 N.E. 
1166, 197 N.Y. 522]; Gould v. Gould, 
DIBINGY:S. 286, 126 -Mise.. 545 > Inne 
Heist, 137 N.Y.S. 768, 77 Mise. 432; 
Matter of Young, 41 N.Y.S. 539, 17 
Misc. 680, 2 Gibb.Surr. 137 [mod on 
other grounds 44 N.Y.S. 585, 15 App. 
Div. 285 (aff 57 N.E. 1129, 160 N.Y. 
705)]; Lawrence’s Bst., 30 Pa.Co. 
189; Powys v. Blagrave, 4 De G.M.&G. 
448, 538 Eng.Ch. 350, 43 Reprint 582. 


[a] Ilustrations.—(1) Where the 
trustee invests a sum ina mortgage 
and is compelled to foreclose it and 
buy in the property, which is unpro- 
ductive and involves actual expense 
for its preservation, such expense 
should be charged to the principal, 
and not to th. income. Matter of Pit- 
ney, 99 N.Y.S. 588, 113 App Div. 845 
[mod on other grounds 78 N.E. 1110, 
186 N.Y. 540]. (2) Where a trustee 
petitions for instruction as to _ the 
disposition of a dividend declared on 
securities of the beneficiary, the costs 
of litigation should be charged on the 
principal fund. Gray v. Hemenway, 
98 N.E. 789, 212 Mass. 239. 


65.. U.S.—Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896, 75 A.L.R. 
15M 

Conn.—Wordin’s Appeal, 42 A. 659, 


Mass.—Cogswell v. Weston, 117 N. 
E. 37, 228 Mass. 219. 


Eng.—Stott v. Milne, 25 Ch.D. 710; 
D’Oechsner v. Scott, 24 Beav. 239, 53 
Reprint 349. 


[a] Thus income of the estate is 
chargeable with the expenses of a suit 
by a testamentary trustee for instruc- 
tions in the execution of the trust, in- 
volving the construction of the will. 
Walker v. First Trust & Sav. Bank, 
12 F.(2da) 896, 75 A.L.R. 757. 


{b] Expenses of investigating acts 
of former trustee of an estate, en- 
titled to a life income, and of recov- 
ering real estate wrongfully misap- 
propriated by him, should be charged 
against the income. Cogswell v. 
Weston, 117 N.E. 37, 228 Mass, 219. 


66. Brown v. Phelan, 224 N.Y.S. 
391, 130 Misc. 590 [aff 228 N.Y.S. 466, 
223 App.Div. 393]; Rhode Island Hos- 
pital Trust Co. v. Waterman, 50 A. 
389, 23 R.I. 342. 


[a] Expenses of suit for change of 
investment of a trust fund will be 
equitably apportioned, according to 
the benefits, between the income and 
the fund, where the change was for 
the benefit both of the life tenant 
and the ultimate legatee. Rhode Is- 
land Hospital Trust Co. v. Waterman, 
50 A. 389, 23 R-I.342. 


67. In re Wood, L.R. 11 Eq. 155; 
Jones v. Bramwell, 3 Dowl.P.C. 488; 
In re Pitt, 1 Jur.N.S. 1155. 


68. Carter v. Brownell, 111 A. 182, 
95 Conn. 216; Jenour v. Jenour, 10 
Ves.Jr. 562, 32 Reprint 963. 


69. McKee v. Weeden, 37 N.Y.S. 
465, 1 App.Div. 583; Canton Chemical 
Co. v. Johnson, 7 S.E. 770, 775, 101 N.C. 
223. 


[a] Where other property is also 
involved and the whole is decreed to 
be sold and the costs paid out of the 
proceeds, the costs should be deduct- 
ed out of the general proceeds of the 
sale, and not exclusively out of the 
part belonging to the trust estate. 
McKee v. Weeden, 37 N.Y.S. 465, i 
App.Div. 583. 


70. Patterson v. Northern Trust 
Co., 122 N.E. 55, 286 Ill. 564 [aff 207 
Ill.App. 355]; Mandell v. Green, 108 
Mass. 277; Inre Ungrich, 94 N.E. 999, 
201 N.Y. 415; Coventry v. Coventry, 
1 Keen 758, 15 Eng.Ch. 758, 48 Reprint 


| 296, 205 Cal. 619; 


brought by the life beneficiary, the 
expenses should not all be charged 
against the corpus of the estate, but 
should in part or in whole be charged 
against the life beneficiary as deter- 
mined by the court in view of the fact. 
rh re Ungrich, 94 N.E. 999, 201 N.Y. 


. 


71. Patterson v. Northern Trust 


| Co., 122 N.B. 55, 286 Ill. 564 [aff 207 


Tll.App. 355]; In re Knibb’s Estate, 
91 N.Y.S. 697, 45 Misc. 83. 


As to costs of litigation to establish 
or enforce trust see infra §§ 1005, 1006. 


72. Reimbursement for: 


Costs and expenses of litigation see 
supra § 587. 


Counsel fees see supra § 583. 


PGES and improvements see supra 
579. 


25, and assessments paid see supra 
Ds 


73. See supra §§ 571-577. 


74 %U.S.—Taylor v. Mayo, 4 S.Ct. 
147, 110 U.S, 330, 28 L-Ed..163; U.S. 
v. Swope, 16 F.(2d) 215; Farmers’ 
Loan & Trust Co. v. Hicks, 9 F.(2d) 
848 [rev 298 F. 758, and 2 F.(2d) 493 
(cert den 46 S.Ct. 120, 269 U.S. 583, 
70 L.Ed. 424)]; Western Union ‘el. 
Co. v. Boston Safe-Deposit, etc., Co., 
104 F. 580. 


Ala.—Heflin v. Heflin, 134 So. 20, 
222 Ala. 662. 


Cal.—In re Phelps’ Estate, 272 P. 
In re Gartenlaub’s 
Estate, 198 P. 209, 185 Cal. 648, 16 A.L. 
R. 520; Beatty v. Clark, 20 Cal. 11. 


Conn.—Bissell v. Butterworth, 118 
A. 50, 97 Conn. 605. 


Del.—Ross v. South Delaware Gas 
Co:; 89 “A. 593,°10" Del-Ch. 236! 


Ga.—Leonard v. Powell, 41 Ga. 598; 
Lowe v. Morris, 13 Ga. 165. 


Ill.—Austin v. Parker, 148 N.E. 19, 
317 Ill. 348; Patterson v. Northern 
Trust) Co., 102, (N.E. 55,286 Tl 564 
{aff 204 Ill.App. 3551; Constant v. 
Matteson, 22 Ill. 546; Hibernian Bank- 
ey] Ass’n v. Roseboom, 214 Ill.App. 


Ind.—American Bonding Co. vy. 
State, 82 N.H. 548, 40 Ind.App. 559. 


Ilowa.—Warner v. Tullis, 218 N.W. 
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provision for reimbursement is made by the cre- 
ator of the trust,?° or by contribution from those 
who aceept the benefit of his efforts.7® 
has been held to include expenses incurred by the 
trustee after he has completed the trust, but be- 
fore disposition of the estate by the persons enti- 
tled thereto,”7 and also to include expenses incurred 
by agents and employees,’® or for the services of 
such persons, where such employment and expendi- 
ture is clearly contemplated by the settlor of the 
Accordingly, a trustee has been held en- 
titled to reimbursement for the amount paid out 
for insurance,®® or the funeral expenses of a ces- 
tui ae trust, although he had no express authority 
to make such payment, 81 and for the purchase of 


trust.”? 
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chase was 


This rule 


an outstanding interest or title,*? unless such pur- 


575, 206 Iowa 680. 


Ky.—Chiies vy. Robinson, 5 S.W. 
(2d) 269, 224 Ky. 71; Miles v. Bacon, 
4 J.J.Marsh. 457. 


Me.—Rodick v. Pineo, 113 A. 45, 
120 Me. 160; Somerset R. Co. v. Pierce, 
57 A. 888, 98 Me. 528. 


Md.—Knipp v. Bagby, 95 A. 60, 126 
Md. 461, L.R.A.1915F 1072. 


Mich.—Feldman v. Preston, 160 N. 
W. 655, 194 Mich. 352; Linton v. How- 
ard, 128 N.W. GSio5 163 Mich. 556. 


Minn.—Peoples v. Aubrey, 225 N.W. 
14, 177 Minn. 252; Wade v. Citizens 
State Bank of St. Paul, 206 N.W. 728, 
165 Minn. 396; Wilson v. Welles, 81 

~ N.W. 549, 79 Minn. 53. 


Miss.—Shelby v. White, 131 So. 343, 
158 Miss. 880. 


Mo.—Darling v. Potts, 24 SW. 461, 
118 Mo. 506. 


N.J.—In re Van Riper’s Estate, 107 
A. 55, 90 N.J.Eq. 217. 


N.Y.—Downing v. Marshall, 37 N. 
Y. 380; In re Boulware’s Will, 258 N. 
Y.S. 522, 144 Misc. 235; In re Roose- 
velt’s Estate, 228 N.Y.S. 323, 131 Misc. 
800. 


S.C.—Pickett v. Geer, 153 S.E. 349, 
156 S.C. 346. 


Tenn.—Boyd v. Myers, 12 Lea 175. 
Va.— Baugh v. Walker, 77 Va. 99. 


Wis.—In re Wiehl’s Estate, 209 N. 
W. 671, 190 Wis. 622. 


Ont.—Hughes v. Rees, 
301. 


“No general rule as to the right of 
reimbursement or payment out of the 
estate has been laid down by the au- 
thorities. Necessarily, the distinctive 
circumstances of each estate must 
govern. The good faith of the per- 
sons acting appears to be an essen- 
tial test.’’ In re Boulware’s Will, 258 
N.Y-S. 522, 529, 144 Mise. 235; In re 
Van Volkenburgh’s Estate, 247 N.Y.S. 
831, 833, 139 Misc. 437. 


[a] Eevle applied.—A trustee, re- 
pairing an insured house with his 
own funds after a fire, is not charge- 
able with insurance money used to re- 
imburse him in part for such ex- 
penditure. Chiles v. Robinson, 5 S.W. 
(2d) 269, 224 Ky. 71. 


{[b] TIllustration.—Where an as- 
signee of a certificate of purchase of 
land from the state has been decreed 
to hold the patent in trust for the 
grantees of his assignor, and ordered 
to convey to them, he is properly al- 
lowed reimbursement of his expense 
in procuring the patent. Jackson vy. 
Hyde, 27 P. 759, 91 Cal. 463. 


10 Ont.Pr. 


able sums paid or 


[c] Person who believes himself 
trustee is entitled to reimbursement 
for advances made to the trust estate. 
Morrison v. Bowman, 29 Cal. 337. 


[d] Consent of cotrustee.—It is no 
objection to the allowance of dis- 
bursements to a trustee that he made 
them without the consent of his co- 


trustees. Miller v. Beverleys, 4 Hen. 
S&M. (14 Va.) 415. 
[e] Trustee as cobeneficiary.— 


Where the record owner of property, 
who held it in trust for herself and 
her brothers, mortgaged it to secure 
money for the payment of claims 
against herself and the beneficiaries, 
she is entitled to reimbursement for 
payment of the mortgage only to the 
extent that the proceeds thereof were 
applied in discharging debts of the 
beneficiaries. Rodick v. Pineo, 113 A. 
45, 120 Me. 160. 


Remedies for reimbursement see in- 
fra § 593. 


75. Bissell v. Butterworth, 118 A. 
50, 97 Conn. 605. 


76. Ross v. South Delaware Gas 
Co., 89 A. 598, 10 Del.Ch. 236; Somer- 
set R. Cor. Pierce, SA 888, 98 Me. 


77. Crump’s Estate, 2 Pa.Dist. 478, 
13 Pa.Co, 286. 


78. James v. Echols, 39 S.W.(2d) 
290, 1838 Ark. 826; Norton v. Phelps, 
54 Miss. 467. 


79. Cal.—Rutherford vy. Ott, 173 P. 
490, 37 Cal. App. 47. 


eles g v. Hast, 96 S.W. 1106, 
29 Ky.L. 1181 


N.J.—Babbitt v. ste Trust Co., 
66 A. 1076, 72 N.J.Hq. 745 


N.Y.—In re Odell, 149 N.Y.S. 435, 
164 App.Div. 929 [aff 108 N.E. 1102, 
214 N.Y. 661]. 


Eng. 1 v. Wilkinson, 2 
Sim.&St. 237, 1 Eng.Ch. 237, 57 Re- 
print 337. 


[a] Rule applied to: 


(1) Reason- 
incurred for sery- 
ices of accountants (Hagedorn v. 
Arens, 150 A, 4, 106 N.J.Eq. 877), (2) 
real estate broker (Rutherford vy. Ott, 
173 P. 490,37 Cal.App. 47; In re Van 


Riper’s Estate, 107 A. 55, 90 N.J.Eq. 
217; In re Odell, 149 N.Y.S. 4385, 164 


App.Div: 929 [aff 108 N.E. 1102, 214 
N.Y. 661]), (8) or rent collector (In 
re Whitney’s Estate, 248 P. 754, 78 
Cal.App. 638; In re ‘Van Riper’s Es- 
tate, 107 A. 55, 90 N.J.ig. 217). ~ ¢4) 
Sum paid under cour t order for watch- 
man: for guarding certain property 
of estate. James v. Echols, 39 S.W. 
(2d) 290, 183 Ark. 826. 


unauthorized.** 
trust estate, however, can be used to reimburse 
trustees for expenses or losses incurred only where 
he has used good faith and common prudence ;** 
and where he has been guilty of a misfeasance, he 
will not be reimbursed for money which he has paid 
out,§> or indemnified against demands and losses 
caused by his own wrongful acts,§® notwithstanding 
the trust agreement provides for his indemnity 
against demands and losses arising out of the trust.** 


[§ 592] (b) Interest on Advances.** 
bursement being made to a trustee,’® the question 
of allowing interest to the trustee on the sums ad- 
vanced by him is largely within the discretion of the 


[§§ 591-592 


The property of the 


On reim- 


Increase in salaries is per- 
missible. Atty.-Gen. v. Christ Church, 
2 Russ. 321, 3 Eng.Ch. 321, 38 Re- 
print 356. 


[c] Trustee need not pay out of 
his own pocket persons empioyed by 
him, and then recoup himself from 
the trust estate, but may properly 
resort to the trust estate in the first 


[b] 


instance. In re Blundell, 40 Ch.D. 
370. 
80. Disbrow v. Disbrow, 61 N.Y.S. 


614, 46 App.Div. 111 [aff 60 N.E. 1110, 
167 N.Y. 606]; Lawley v. Hicken- 
looper, 231 P. 821, 64 Utah 543, 36 
A.1-R. | '1327:.'\;Heron’ ‘vi. Moffatt, 22 
Grant Ch. (Ont.) 870. See Morse v. 
Morrell, 19 A. 97, 82 Me. 80 (where 
the trust estate included an assign- 
ment of the interests of living mem- 
bers of a relief society and it was held 
to be within the discretion of the trus- 
tee to continue paying assessments 
in order to keep the interests alive). 


Insurable interest of trustee see 
Fire Insurance § 19. 


81. In re Montgomery’s Estate, 221 
N.Y.S. 319, 129 Misc. 14; Casey? v. 
Lockwood, 52 A. 803, 24 R.I. 72. See 
Ellis v. Ellis, 12 Pick. (Mass.) 178 
(funeral expenses of widow held 
charge on her estate and not on trust 
fund to her and children). 


€2. Chaffin v. Hull, 49 F. 524 [aff 
54 EF. 437, 4 C.C.A. 414]; BHisert vy. 
Bowen, 102 N.Y.S. 707, 117 App.Div. 
488 [aff 85 N.E. 1109, 191 N.Y. 544]. 


83. Adams v. Lambard, 22 P. 180, 
eh ae 426; Yazel v. Palmer, 88 Ill. 


84. Austin v. Parken 148 N.E. 19, 
317 Ill. 348. 


85. Hay v. Bennett, 38 N.E. 645, 
153 ll. 271. Hanna v,7 Glark "ba Ae 
757, 204 Pa. 145; Sullivan’ v. Pant, 
(Tex.Civ.App.) 160 S.W. 612. 


[a] Trustee who wrongfully pur- 
chases title to land of the cestui que 
trust cannot claim that he is not es- 
topped to assert such title unless he 
be reimbursed for the money paid for 
the land in his efforts to a*prive his 
beneficiary of title. Sullivan v. Fant, 
(Tex.Civ.App.) 160 S.W. 612. 


86. Corbett v. Benioff, (Cal.App.) 
14 P.(2d) 1028. 


87. Corbett v. Benioff, supra. 
838, Interest on: 

Advances: 
In general see Interest § 57. 


To cestui que trust see infra § 707. 
Trust funds see infra §§ 707-716. 


89. See supra § 591. 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 592-593] 


eourt,°® it generally being allowed where the ad- 
vance is meritorious and beneficial to the trust es- 
tate, and the trustee has acted in good faith and 
with due diligence and prudence,®? especially where 
the trust agreement provides for such interest;?? 
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but not being allowed, in the absence of an agree- 


ment therefor, where clearly contrary to the inter- 
est of the parties,®? or where the trustee each year 


had sufficient funds, not bearing 


hands for reimbursement,®* as-where the disburse- 
ments for any year are less than the interest on 
the trust fund received for the same year.®® 
has been held that simple interest only may be al- 
but there is authority to the contrary 
where the trustee has advanced his own money to 


lowed;°° 


burscment. 
interest, in his 


It 


protect the trust property from forfeiture and loss.°? 


90. Turner v. Turner, 44 Ark. 25. 


91. Kan.—Rice v. Rice, 202 P. 862, 
a ae 3 [mod 199 P. 463, 109 Kan. 


I€y.— Chiles v. Robinson, 5 S.W.(2d) 
269, 224 Ky. 71. 


, Me.—Pettingill v. Pettingill, 60 Me. 
14 


R.I.—Jenckes v. Cook, 9 R.I. 
LOR 215. 


Va.—Yost v. Critcher, 72 S.E. 594, 
112 Va. 870. 


Wash.—Hancock v. Muldoon, 239 P. 
546, 241 P. 684, 1386 Wash. 243. 


Eng.—Finch v. Pescott, L.R. 17 Eq. 
554. 


[a] Interest should be allowed 
only on moneys actually paid by the 
trustee from the time of payment, 
or on any contract to pay bearing in- 
terest from.the time such interest be- 
Pan to run. “Yost, v.. Criteher;—72..S:; 
B. 594, 112 Va. 870. 


92. Nawahi v. First Trust Co. of 
Hilo, 30 Hawaii 359. 


fa] Time of collection.—Where a 
trust deed shows an intention that the 
trustee shou!d collect interest on ad- 
vances at ordinary intervals, the rule 
that interest is collectable only when 
principal is due is_ inapplicable. 
Nawahi v. First Trust Co. of Hilo, 
30 Hawaii 359. 


93. Adams v. Lambard, 22 P. 180, 
80 Cal. 426; Fazakerley v. Culshaw, 
24 L.T.Rep.N.S. 773. 


94. Chiles v. Robinson, 5 S.W.(2d) 
269, 224 Ky. 71; Cook v. Lowry, 95 
N.Y. 103 [aff 29 Hun 20]. 


520, 


95. Cook v. Lowry, supra. 

96. Carpenter’s Appeal, 2 Grant 
(Pa.) 381. 

97. Barrell v. Joy, 16 Mass. 221. 

98. Rice v. Rice, 202 P. 862, 110 


Kan. 3 [mod 199 P. 461, 109 Kan. 432]; 
Urann v. Coates, 117 Mass. 41. 


99. Urann v. Coates, supra. 


1. Barnes v. Lyles, 96 S.E. 723, 110 
S.C. 465. 


fa] Thus, where an attorney act- 
ing as trustee, in order to protect his 
eclient’s interests, borrowed money as 
indorser, and was required to pay 
eight per cent interest, the client 
could not complain that he charged 
her that rate. Barnes v. Lyles, 96 S. 
E. 723, 110 S.C. 46a. 


9. Case v. Kelly, 10.S.Ct. 216, 133 
WiSmeoleoomu wa, vols emC online: Vv. 
Shaw, 185 P. 661, 67 Colo. 169; Bay 
Biscayne Co. v. Baile, 75 So. 860, 73 
Fla. 1120; Dennis v. Dennis, 15 Md. 
73. 


[a] Foreclosuve of rights of oth- 
ers.—Where a wife, under assignment 
from her husband, held a land con- 
tract in which she had a beneficial in- 
terest of seven tenths, the residue un- 
der declaration of trust for other own- 
ers, if she was obliged to make pay- 


ments on the contract as a whole in: 


order to save her own estate, she can- 
not enforce a forfeiture of the inter- 
ests of the other owners, but is pre- 
sumed to have made payments to pre- 
serve the estate, and is entitled only 
to compensation for disbursements, 
a return of the money advanced, with 
interest, having a remedy by foreclos- 
ing the rights of the other owners, 
unless they made payments to her 
within some reasonable time, to be 
fixed by the court. Conklin v. Shaw, 
LSS es 66, 6a colo. 169; 


[b] Preventing delivery of prcp- 
erty.—Where the creator of a trust 
sues to destroy it, and thereafter 
agrees with a cestui to abrogate the 
trust, and that the property be de- 
livered to the creator, the court may 
prevent its delivery until the trus- 
tee’s costs and expenses in defending 
the bill are paid, and may declare a 
lien thereon. Bay Biscayne Co. v. 
Baile, 75 So. 860, 73 Fla. 1120. 


[e] In Pennsylvania it has been 
held that, in consequence of a want 
of a court of chancery, resort must be 
had to the expedient of an ejectment 
and conditional verdict. Altimus v. 
Elliott, 2 Pa. 62. 


3. Ala.—Griffin v. Pringle, 56 Ala. 
486; Jones v. Dawson, 19 Ala. 672. 


Cal.—Woodard v. Wright, 22 P. 
1118,/82) Gal (202% 


Colo.—Conklin v. Shaw, 185 P. 661, 
67 Colo. 169. 


Ila.—Bay Biscayne Co. v. Baile, 75 
So. 860, 73 Fla. 1120. 


Ill.—Patterson v. Northern Trust 
Co., 122 N.B. 55, 286 Ill. 564 [aff 207 
Il. App. 355]; Johnson vy. Leman, 23 
NEE. 435, 3h) DT 6095 19 AmsG RR. 63, 
7 L.R.A. 656; O’Halloran v. Fitzger- 
ald, 71 Ill. 538; King v. Cushman, 41 
Ill. 31, 89 Am.D. 366; Chandler vy. 
Green, 101 Ill.App. 409 [mod 64 N.E. 
1052, 199 Ill. 97]; Johnston vy. Fletch- 
er, 32 Ill.App. 589 


awe ee v. La Rose, 75 Ind. 


Ky.—Board of Trustees of Hise- 
ville Graded Common School Dist. v. 
Palmore, 295 S.W. 415, 220 Ky. 441. 


Me.—Winslow v. Young, 47 A. 149, 
94 Me. 145. 


Miss.—Fearn v. 
458. 


N.J.—Villa Site Co. v. Copeland, 111 
IS SO OL, Diallo, GOS; las: aA bp as, ois 


Mayers, 53 Miss. 
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Where interest is allowed or charged, it should be 
at the legal rate,?* unless there is an agreement for 
a higher rate,®? or unless the advancement is in 
payment of an amount which he was required to 
borrow at a higher rate of interest.+ 


[§ 593] (c) Lien and Other Remedies for Reim- 
Equity will see that a trustee is reim- 
bursed for the expenses of properly administering 
the trust,2 and as a general rule the trustee has a 
lien for such expenses on the trust property in his 
hands* and cannot be compelled to part with the 
property until the expenses are paid.* This right of 
the trustee to reimbursement out of the trust estate 
is superior to a mortgage or encumbrance thereon 


Turton v. Grant, 96 A. 993, 100 A. 979, 
86 N.J.Eq. 191; Mulford v. Bowen, 9 
N.J.Eq. 797. . 


N.Y.—Jessup v. Smith, 119 N.E. 
403, 223 N.Y. 203; Swinburne v. Swin- 
burne, 28 N.Y. 568; Noyes v. Blake- 
man, 6 N.Y. 567; Henry v. Fowler, 
3 Daly 199; Murray v. De Rottenham, 
6 Johns.Ch, 52. 


Utah.—Lawley v. Hickenlooper. 231 
P. 821, 64 Utah 543, 36 A.L.R. 1327. 


Vt.—Rensselaer, ete., R. Co. v. Mil- 
ler, 47 Vt. 146. 


aes "be v. Boulton, 7 Grant Ch. 


See Darling v. Potts, 24 S.W. 461, 
118 Mo. 506 (staying execution of 
judgment until credit given for out- 
standing notes given by trustee). 


[a] Limitations of rule-——The lien 
of a trustee for advances made by him 
is limited to: First, rayments ex- 
pressly authorized by the instrument 
of trust; second, reasonable expenses 
in carrying out the directions of the 
trust; and third, in the absence of 
such directions, expenses reasonably 
necessary for the security, protection, 
and preservation of the trust proper- 
ty or for the prevention of the failure 
of the trust. Villa Site Co. v. Cope- 
land) 111" AS 39, 43, 9 Nie ge 5035 13 
ReaD 356 [quot Pomeroy Eq. Jur. § 


[b] Sale of trust estate to satisfy 
such lien may be decreed in equity. 
Turton v. Grant, 96 A. 993, 100 A. 979, 
86 N.J.Eq. 191. 


ay Ala.—Jones v. Dawson, 19 Ala. 


Cal.—Woodward v. Wright, 22 P. 
1118, 82 Cal. 202. 


Ky.—Board of Trustees of Hiseville 
Graded Common Schcol Dist. v. Pai- 
more, 295 S.W. 415, 220 Ky. 441. 


N.J.—Percy v. Huyck, 169 N.E. 127, 
252 N.Y. 168. 


Or.—Kiesendahl v. 
589, 94 Or. 288. 


And see cases supra note 3. 


[a] Illustrationw—Where trustees 
of apartment house property for a 
divorced husband and wife acted in 
good faith in borrowing money to 
pay taxes and other expenses on the 
property, and to buy furniture left 
in the house by a tenant, and to buy a 
judgment against her under which the 
furniture might be levied upon, they 
should not lose the money they put 
up for the benefit of the estate, and 
the cestuis cannot have reconveyance 
of the trust property until any 
amounts due on the notes have been 
paid or the trustees discharged in 
some way. Kiesendahl v. Ganoe, 185 
P. 589, 94 Or. 283. 


Ganoe, 185 P. 
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given by the beneficiaries,® 


istrator,’ or successor,® 
the right of subrogation.® 


and is enforceable not 
only by the trustee, but by his assignee,® admin- 
and by creditors, through 
Reimbursement may be 
enforced by lien or otherwise, however, only upon 
the trust property,!® and for expenses properly in- 
curred by the trustee on behalf of the trust estate,'* 
and the lien ceases upon the termination of the 
trust!? or upon the trustee parting with possession 
of the property,!* or at least is not enforceable until 
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any obstacles to possession are removed.'* 


5. Turton v. Grant, 96 A. 993, 100 
AL 979,' 86 N.J.Eq. 1915) (Perrine xy. 
Newell, 23 A. 492, 49 N.J.Eq. 57; Re 
Exhall Coal Co., 35 Beav. 449, 55 Re- 
print 970. 


6. Waller v. Jones, 18 So. 277, 107 
Ala. 331; Peoples v. Aubrey, 225 N. 
W. 14, 177 Minn. 252. 


7. Shannon v. Davis, 2 So. 240, 64 
Miss. 717. 


8. Clarke v. Boysen, 264 F. 492 
{mod on other grounds 268 F. 535, and 
mandate recalled and op and decree 
am 273 F. 923]; Noyes v. Blakeman, 
6 N.Y. 567. 


9. Mason v. Pomeroy, 24 N.E. 202, 
151 Mass. 164, 7 L.R.A. 771; Pittsburg, 
ete., R. Co. v. Schmidt, 8 Ohio Cinae& 
355, 4 Ohio Cir.Dec. 535; In re John- 
son, 15 Ch.D. 548. 


Subrogation in general see Subro- 
gation 60 C.J. p 690. 


10. In re Winchilsea, 
168. 


11. Wallace v. Everett, Ceiges 125 
S.W. 745; Ward v. Shire, 65 S.V 8, 
Paik y. be l2i9> Wetmore »V; ee 
37 Barb. (N.Y.) 133; Raybold v. Ray- 
bold, 20 Pa. 308. 


[a] Indorsing notes for beneficia- 

ry.—The fact that the beneficiary uses 
the proceeds of notes indorsed for 
him by the trustee in improving the 
trust property would not give the 
trustee a lien thereon to protect him- 
self from liability on the notes, even 
if a trustee under a passive trust is 
entitled to a lien for money expended 
in preserving the trust property. 
Wallace v. Everett, (Ky.) 125 S.W. 
745. 


[b] Needless expense.—Where a 
trustee of property to secure a debt 
has, at the request of the creditor, 
sold the property and incurred ex- 
penses in so doing, when in fact the 
debt was promptly paid, and such pro- 
ceedings were wholly needless, he 
must look to the creditor for reim- 
bursement. Wetmore vy. Brown, 37 
Barb. (N.Y.) 133. 


12. Bellinger vy. Shafer, 2 Sandf, 
Ch. (N.Y.) 293. But see Barratt v. 
Wyatt, 30 Beav. 442, 54 Reprint 960 
{holding that, where trustees are 
made liable for a breach of trust, 
they are entitled to be recouped out 
of the interest of the tenant for life, 
who has received the benefit, although 
Hee have since ceased to be trus- 
ees). 


13. Briggs v. Wilder, 12 N.W. 308, 
58 Iowa 311; Krekeler v. Thaule, 7 
Daly 152 [aff 73 N.Y. 608]; Packer 
v. Johnson, 10 8.C.L. 1. But see Pratt 
v. Thornton, 28 Me. 355, 48 Am.D. 492 
(holding that, where a person holding 
Jand in trust believes himself to be 
the owner of the property, and im- 
proves it and then sells it, he is en- 
titled to retain sufficient proceeds to 
represent the enhancement in value). 


39) Ch. PD. 


[a] Rule applied.—(1) Where a 
husband conveyed land in trust to be 
conveyed to his wife or appointee, and 
the trustee deeded land to her ap- 
pointee, and it was held that the trus- 
tee by forcibly taking from her deeds 
from himself to her appointee, and 
from the appointee to her, acquired 
no equity in the property, giving him 
the right to hold it until he is paid 
the costs and expenses he incurred as 
trustee. Krekeler v. Thaule, 7 Daly 
152: [affe73 N.Y. 608]. (2) Where one 
holding land in trust for the payment 
of a judgment mortgages it on his 
own account, and afterward sells the 
property and pays the mortgage, but 
does not apply the proceeds of the 
mortgage to reimburse himself for 
taxes paid by him on the land, he is 
not entitled to have the same ’allow- 
ed as a set-off in garnishment pro- 
ceedings against him on the judgment. 
eee v. Wilder, 12 N.W. 308, 58 Iowa 


14. Clarke v. Boysen, 264 F. 492 
[mod on other grounds 268 F. 5385, 
and mandate recalled and op and de- 
cree am 273 F. 923]. 


15. Cross references: 


Alienation of property held in trust 
by infant see Infants § 54. 


Changing investments generally see 
infra §§ 697, 2 


Construction of powers of sale see 
Powers §§ 65-79. 


Conveyance to cestui que trust in ex- 
ceutlon of trust see infra §§ 722— 


Duty to sell investments.not sanction- 
ed by law see infra § 693 


Injunction to prevent wrongful sale 
see infra § 926. 


Power and duties of trustee under 
trust deed in nature of mortgage 
see Mortgages §§ 11-15. 


Power of municipality to alienate 
lands held in trust see Municipal 
Corporations § 21038. 


Transfer of estate or interest of ces- 
tui que trust see supra §§ 303-306. 


16. See infra §§ 596-605. 


17. WNecessity, sufficiency, and ef- 
fect of consent of beneficiaries sce in- 
fra § 607 


18. Washington County nary 
Ass’n v. Hagerstown Trust Co., 91 A 
787, 124 Md. 1, L.R.A.1915A 788; Stow- 
ell. v. Ranlett, 131 N.E. 451, 238 Mass. 
9 


[a] Tilustrations.—(1) Where cor- 
porate stocks constituted the residue 
of an estate devised to a trustee for 
the benefit of testator’s widow for 
life, the corpus of the fund to be paid 
to others on her death, the trustee 
was not bound to sell the stocks and 
invest the proceeds, giving the widow 
only a fair rate of interest, but could 
retain the stocks and pay her the divi- 
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[§§ 593-594 


[§ 594] ©. Sale and Conveyance*1°—1, Power 
and Duty To Sell—a. General Authority and Duty 
of Trustee—(1) Where Instrument Creating Trust 
Confers No Power—(a) In General. In the absence 
of express or implied authority conferred by the 
instrument creating the trust,1® and in the absence 
of the voluntary consent of all the beneficiaries,'’ a 
trustee is under no duty to sell and convey the cor- 
pus of the trust property?® and has no power to 
do so!® without first obtaining an order of sale 


dends thereon. Washington County 
Hospital Ass’n v. Hagerstown Trust 
Co., 91,.A. 787, 124 Md. 1, L.R.A.1915A 
738. (2) Where an estate is left in 
trust for a beneficiary during her life- 
time with remainder over, it is not the 
duty of the trustee to sell or partition 
it upon the death of the beneficial life 
tenant. Stowell v. Ranlett, 131 N.E. 
451, 2388 Mass. 599. 


19. Ark.—Stewart Oil Co. v. Bry- 
ant, 243 S.W. 811, 153 Ark. 432. 


Conn.—Hoadley v. Beardsley, 93 A. 
535, 89 Conn. 270. 


Ga.—Burwell vy. Farmers’, ete., 
Bank, 46 S.E. 885, 119 Ga. 633; Huf- 
bauer v. Jackson, 18 S.B. 159, "Or Ga. 
298; Beckwith v. St. Philip's. Parish, 
69 Ga. 564. 


Ill.— Moll v. Gardner, 73 N.E. 442, 
214 Ill. 248; Walton v. Follansbee, 23 
N.E. 332, 131 Ill. 147. 


Iowa.—Berner vy. German _ State 
Bank, 101 N.W. 156, 125 Iowa 438. 


Ky.—vVickers v. Vickers, 225 S.W. 
44, 189 Ky. 323; Murray v. Rodman, 
76 S.W. 854, 25 Ky.L. 978; Hines v. 
Jones, 1 Ky.Op. 219. 


Me.—Alford v. Richardson, 114 A. 
193, 120 Me. 316. 


Mass.—Bremer v. Hadley, 81 N.E. 
961, 196 Mass. 217. 


Mo.—Garesche vy. Levering Inv. Co., 
Bee 653, 146 Mo. 436, 46 L.R.A. 


Neb.—Clark vy. Fleischmann, 116 N. 
W. 290, 81 Neb. 445. 


N.H.—Rolfe, ete., Asylum vy. Lefe- 
bre, 45 A. 1087, 69 N.H. 238, 


N.J.—Hattie v. Gehin, 76 A. 4, 76 
N.J.Eq. 340. 


N.Y.—Lahens v. Dupasseur, .56 
Barb. 266; Matter of Mills, 50 N.Y.S. 
966, 22 Misc. 629 [aff 50 N.Y.S. O95. 
28 App.Div. 258]. 


N.C.—Maxwell v. Barringer, 14 S.E. 
516, 110 N.C. 76, 28 Am.S.R. 668. 


Ohio.—American Bonding Co. v. 
Cincinnati Second Nat. Bank, 22 Ohio 
Cin. GEN Sy LU. 


Pa.—Seif v. Krebs, 86 A. 872, 239 
Pa. 423; Nauman v. Weidman, 37 A. 
863, 182 Pa. 263; Yard’s Appeal, 64 
Pa. 95; Cotton’s Estate, 21 Pa.Co. 451: 
McCreary v. Bomberger, 11 Pa.Co. 68. 


Relish “vi Prior, as, A. -162-0 05 
Reece Fussell v. Hennessy, 14 R. 
oO 


$.C.—Thomson v. Peake, 17 S.E. 45, 
725, 38 S.C. 440. 


Tex.—Crawford v. El Paso Land 
Improvement Co., (Civ.App.) 201 S.W. 
233; Hicks v. Armstrong, (Civ. App.) 
142'S.W. 1195; Wisdom vy. Wilson, 127 
zie 1128, 59 Tex.Civ.App. 593. 


Twyman, 29 Gratt. 


(10 va ) 728. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 594] 


from a court of equity,?° especially where such 
sale and conveyance would put it out of the power 
of the trustee to perform the duties imposed upon 
him by the instrument creating the trust.21 This 
rule is subject to the qualification that a trustee 
may, for the benefit of the trust, dispose of prop- 
erty of fluctuating and perhaps perishable value, 
such as corporate stoecks,?? as he also may when 
other circumstances are such as to make a sale 
necessary to the proper performance of the du- 
ties imposed upon him,?* or where no harm to the 
trust can result,?* but if he does so without the 
sanction of a court of equity, he does it at the 
risk of beimg held responsible for a loss, if any 
oecurs.7> It has also been declared that a trustee 
may dispose of the property to a bona fide purchas- 
er for value, without notice of the trust, so as to 
defeat the rights of the cestui que trust,2® and 
that, at law, a trustee may, .unless restrained by 
the terms of the trust, convey the trust estate, the 
only remedy of the beneficiary, in case of injury, 
being in equity.?7_ Thus, as against a third person, 
where the conveyance to the trustee does not grant 
a power of sale,?* in the absence of a specific re- 
straint against alienation in the declaration of 


fa] Thus the mere fact that the 
legal title is vested in the trustees 


does not give them any power to sell. | Mise. 721]; 


eae v. Gehin, 76 A. 4, 76 N.J.Eq. 
{[b] Lands held under valid trust 


TRUSTS 


Continental Trust Co., 
49 App.Div. 400 [mod 60 N.Y.S. 258, 28] 50. 
Yerkes. v. Richards, 32 A. 
Bore 170 Pa. 346 [rev 11 Lanc.L. Rey. 


[a] Proverty purchased at fore- 
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trust,?® a conveyance by the trustee would trans- 
fer a good title.*° The rule that at law a trustee, 
unless restrained by the terms of the trust, may con- 
vey the trust estate®+ has no application to a sale 
and conveyance made by the trustee after his estate 
has expired;?? nor does it apply to a dry, naked 
trust.2? A failure to sell the trust property does 
not per se constitute a breach of trust on the 
part of the trustee, or defeat the object of the 
trust;** and where the trustee is restrained by legal 
proceedings from making a sale on which he has 
decided, it is not, in the absence of a request by 
an interested party, incumbent on him to persist 
in the sale.?® 


Express prohibition. Ordinarily, a trustee has no 
power to sell or convey the trust property if there 
is an express prohibition against alienation in the 
instrument creating the trust,?® provided the pro- 
hibition is valid,?? although the sale may be per- 
mitted by order of court;*® and where the creator 
of a trust stated his purpose to be to secure his 
wife and children a proper support, but prohibited 
the sale of the trust property without his consent, 
the purpose to provide support cannot be allowed to 
override the intention to restrict the sale.2® A pro- 


(QeP UNE NGaSe Ua, 32. McBrayer v. Cariker, 64 Ala. 


AD of sale generally see infra § 


33. Huntington v. 30 So. 


787, 181 Ala. 414. 


Spear, 


for specific charitable uses (1) can- 


not be conveyed away by the trustees ; 


(Nauman v. Weidman, 37 A. 863, 182 
Pa. 263; Yard’s Appeal, '6€4 Pa. 95), 
(2) especially where alienation by the 
trustees is expressly forbidden in the 
instrument creating the trust (Rolfe, 
etc., Asylum v. Lefebre, 45 A. 1087, 
69 N.H. 238); (3) and such a convey- 
ance will be treated aS a breach of 
trust and set aside unless clearly 
shown to be beneficial to the charity 
(Beckwith v. St. Philip’s Parish, 69 
Ga. 564), (4) or to have been author- 
ized by the court unon_ sufficient 
grounds (see Charities § 71). 


Where interest of cestui inalienable 
by statute see infra § 607. 


20. Ga.—Burwell v. Reus etc., 
Bank, 46 S.E. 885, 119 Ga. 638 Huf- 
bauer v. Jackson, 18 S.E. 159, 91 Ga. 
298. 

Ky.—vVickers v. Vickers, 225 S.W. 
44, 189 Ky. 323: Murrey v. Rodman, 
716 S.W. 854, 25 Ky.L. 978. 


Me.—Alford v. Richardson, 114 A. 
93, 120 Me. 316. 


Ohio.—American Bonding Co. 
Cincinnati Second Nat. Bank, 22 ‘Ohio 
Cit; CEN S?! 177. 


S.c.—Thomson v. Peake, 17 S.E. 45, 
725, 38 S.C. 440. 


Tex.—Holtz v. Cary, (Civ.App.) 23 
Sow: (2d)1392, 395 Leit) Cye]. 


Judicial control and direction of 
‘sale generally see infra §§ 609-621. 


21. Robinson v. Ingram, 35 S.E. 
612, 126 N.C. 327. 


22. Garesche v. Levering Inv. Co., 
48 S.W. 653, 146 Mo. 436, 46 L.R.A. 
232; Mason v. Bank of Commerce, 3 
S.W. 206, 90 Mo. 452; Toronto Gen. 
Trusts Co. Vv. Chicago, etc., R. Co., 18 
N.Y.S. 593, 64 Hun 1 [aff 34 N.B. 514, 
138 N.Y. 657]. 

23. Green v. Bissell, 65 A. 1056, 79 
Conn. 547, 8 L.R.A.N.S. 1011, 118 Am. 
SRE 156, 9 Ann.Cas. 287; Reade v. 


closure sale.—Where a testamentary 
trustee, required by the terms of the 
will appointing .-him to invest a cer- 
tain sum by bond and mortgage in 
good, unencumbered real estate, is, 
for the protection of the trust fund, 
compelled to bid in at foreclosure sale 
a portion of the premises mortgaged 
to him, it is within his authority to 
execute an option contract for the 
sale of the property, as it is neces- 
sary for him to sell in order to carry 
out the scheme of investment con- 
templated by the testator. Yerkes v. 
Richards, 32 A. 1089, 170 Pa. 346 [rev 
11 Lane.L.Rev. 308]. 


eat power of sale see infra § 


24. McDonald v. Shaw,.98 S.W. 
952,°81 Ark. 235. 
25. Vickers v. Vickers, 225 S.W. 


44, 46, 189 Ky. 323 [cit Cyc].. 


Liability of trustee for wrongful 
sale generally see infra § 636. 


26. Stewart v. Greenfield, 16 Lea 
(Tenn.) 13. 


Right of beneficiary to follow trust 
property transferred to purchaser in 
good faith see infra §§ 911-924. 


Right of bona fide purchaser gen- 
erally see infra § 647. 


27. Town of Carbon Hill v. Marks, 
86 So. 903, 204 Ala. 622; Amberson v. 
Johnson, 29 So. 176, 127 Ala. 490; Mc- 
Brayer v. Cariker, 64 Ala. 50; David- 
son v. Mantor, 89 P. 167, 45 Wash. 
660. 


28. Pan Coal Co. v. Garland Poca- 
hontas Coal Co., 125 S.H. 226, 97 W. 
Va. 368. 


29. Fisk v. Call, 
Flege Sion 


30. See cases supra notes 28, 29. 


Rights and title of purchasers gen- 
erally see infra §§ 647-651. 


31. See supra text and note 27. 


89) As. 841,, 77 N, 


34 Foscue v. Lyon, 55 Ala. 440; 
Cowling v. Douglass, 4 Ala. 206; Bab- 
cock v. Hubbard, 15 A. 791, 56 Conn. 
284; Trethewey v. Horton, 128 P. 632, 
71 Wash. 402. 


[a] Rule applied.—The failure of 
a testamentary trustee to convert in- 
to money real estate devised to the 
widow for life during her lifetime is 
not a delinquency because of a sub- 
stantial question of law involving his 
right to pay legacies out of the pro- 
ceeds during the lifetime of the wid- 
ow. Trethewey v. Horton, 128 P. 632, 
71 Wash. 402. 


35. Rathbun vy. 
(Mass.) 471. 


[a] Thus, where the trustee de- 
cides to sell the property, but some 
of the cestuis que trustent petition 
the judge of probate to remove the 
trustee from office, or restrain him 
from proceeding in the sale, it is not 
incumbent upon him to persist in 
making the sale and appeal from the 
decree of the judge of probate to the 
supreme court of probate, unless re- 
quested so to do by some one having 
an interest in the trust estate. Rath- 
bun v. Colton, 15 Pick. (Mass.) 471. 


36. U.S.—McDuffee v. Hestonville, 
ete; “Ra Co:* 162) Bo 36, Some. CLAgn LG 
[rev 158 F. 827]. 


Cal.—Title Guarantee & Trust Co. 
v. Henry, 280 P. 959, 208 Cal. 185. 


Conn.—Colonial Trust Co. v. Brown, 
13d “AN 556,105 ¢Conn:) 2615 


N.H.—Rolfe, ete., Asylum vy. Lefe- 
bre, 45 A. 1087, 69 N.H. 238. 


N.J.—Hughes v. Hadley, 126 A. 38, 
96 N.J.Eq. 467. 


Wis.—In re Pattison’s Will, 207 N. 
W. 292, 190 Wis. 289. 


Colton, 15 Pick. 


37. See infra § 602. 
38. See infra § 612. 
39. Weakley v. Barrow, 192 S.W. 


927, 187 Tenn. 224 (where, however, 
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agent as would permit him te convey tho title t 
a third party.*? 


{8 S06] @) Where Tnetrumont Creating Trash 
Oonfors Powor’’==(a) Ta General, A trustee to 


with a powor to soll derives his appointment and 
his power from tho settlor by virtue of the instru- 
mont ereating the trust?! and his authority and 
power to voll is gov orned 

strameont.®? Te has no othor rights than such as 
avo given therein®® or may be implied thorefrom.>* 


Where power is peromptory,®® the trustee must | 
convey aeoording to the directions of the settlor, Ae 
and it is no oxeuso for failing to do so that the 
proporty is Yreroasing in valuo,?* or that the sale 


| ould wot be made advantageously in the present 


condition of the market,®* nor ean the trustee jus- 
wiv a refusal to do so i 

vayanco would work a frand on the creditors of 
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Whore power is discretionary, the trustees should 
not bo denied the diseretion to dispose of the prop- 
arty because of thoir right to apply to the court for 
permission to effect a sale"? In detormining wheth- 
ef bo @xereive his Giserotion, the trustee should con- 
Sider all the facts and cireumstances.** 


Whore there is oquitable conversion effected by 
the will, it is the daty of trustees so empowered 
wrdor the will to sell"anproduetive real estate.®? 

{\ SOT) Co) Validity of Power. An express pow- 
er of sale inserted In a deed or other instrument 
erenting a trast is valid,®’ and an invalid provision 
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SS. See Infra § 601, 


SS. Matter of Fargo, 43 NUYS. 72, 
20 Miso, 187, 2 GiddSurr, 212; Wells 
vy, Crampler, 109 Sh 49, 182 NG $50; 
Raskill vy, Breeman, 60 N.C. 583, 


Sv. Matter of Par 43 NYS, 732 
20 Miso. 18% 2 Gibb Sarr 1d. 5 


38. Tr re Frost’s Nstate, 159 NYS, 
S18, 96 Miso. 122. 


3a Bask vw Freeman, 60 NVC 


DSS, 
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Qirection of 


Ja@icial control and 
Sale see infra S$ 609-921, 


S. Alford vw. Richardson, 11 . 
193, WW) Mea. $e . _——- 


tank TikustraNion.—A Lreitte, who 
isoredion to sell the ust prop- 
arty if the Income was Insuilicient 
for the banoficiary’s su port and 
maintenance, can and should, in deter 
mining whether to exercise his discre- 
on, consider the amount and availa- 
hility of the beneficiary's private es- 
tate, as well as other facts and cir 
cUMSuNces, the Mgat of the denefi- 
= 'S Wife wader the will to the in- 
© from the trast fund after bene- 
aaery Ss @eath and also the rights of 
the remaimdermen. Alford vy. Rich- 
arason, 124 A. 193, 120 Me. 316. 


$8. Purniss v. Cruikshank, 130 
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for accumulation does not render invalid a power 
of sale given in the same instrument.*# 
giving a power of sale with the consent of a certain 
court. is void, however, where the court named is 
one of limited jurisdiction without power to give 


such consent and approbation.°® 


[§ 598] (c) Creation and Existence of Power. 
No particular form of words is necessary in an 
instrument creating a trust to create a power of 
direct,°8 
express‘® words are necessary. If the intention is 
apparent, the power will be implied,’! and any 
form which shows an intention to create such powcr 
will necessarily confer it upon the trustee.7? 


sale,°®> and no technieal,®? 


Ann.Cas.1915D 1117. 


Ky.—Hughes vy. Bent. 81 S.W. 931, 
118 Ky. 609. 26 Ky.L. 453; Walker v. 
Smyser, 5 Ky.L. 4: 


La.—Wilbert v. Wilbert, 99 So. 36, 
T5d laa. soy. 


N.Y.—Belmont v. O’Brien, 12 N.Y. 
3894; Roosevelt v. Roosevelt, 6 Hun 
31 [aff 64 N.Y. 651]. Contra Heer- 
mans v. Robertson, 3 Hun 464, 5 
Thomps.&C. 596 [aff 64 N.Y. 332]. 


[a] Rule applied.—(1) Under Act 
(1920) No. 107 § 4, it is competent for 
a testator to authorize trustees to 
manage and sell or dispose of the 
property designated. Wilbert v. Wil- 
bert, 99 So. 36, 155 lua. 197%. (2) The 
fact thata trustee is given authority 
to sell trust property as her judgment 
may dictate, without the aid or super- 
vision of a court of equity, does not 
Gestroy the trust (Hughes v. Bent, $1 
Sai Voda, 11S Ky. 6095 26) Ky... 453) 4 
(3) and so a devise in trust is not 
void because providing for the sale 
of real estate by the trustees without 
petition, order, appraisement, bond, or 
other statutory requirement, such pro- 


cedure being authorized by Burns St.. 


Annot. (1908) § 2877 (Ackerman v. 
Fichter, 101 N.E. 493, 179 Ind. 392, 46 
L.R.A.N.S. 221, Ann.Cas.1915D 1117). 
(4) Where the purpose of a trust deed 
is the application of income from land 
to the use of the beneficiary, a power 
of sale as the trustees “may deem 
best for the interest of their trust’ 
was sufficient direction for disposal 
of the proceeds, as prescribed by Civ. 
Code § 857, before its amendment, de- 
claring that an express trust may be 
created ‘to sell real property and ap- 
ply or dispose of the proceeds in ac- 
cordance with the instrument creating 
the trust.” Aldersley v. McCloud, 168 
B1153; \35—-Cal. Apps 17. 


64 Graham v. Ackerly, 105 N.Y.S. 
51, 120 App.Div. 430. 


65. Thom y. Thom, 61 A. 193, 101 
Md. 444. 


66. Kratz v. Slaughter’s Ex’rs, 214 
S.W. 878, 185 Ky. 256; Hegan v. Neth- 
erland, 133 S.W. 546, 141 Ky. 686; 
Preston v. Safe Deposit & Trust Co., 
Oi AS 523,116 May 201) Ann.Cas 19 13C 
975;- Ames v. Ames, 22 A. 1117, 15 R. 
I. 12; Crawford v. El Paso Land Im- 
provement Co., (Tex.Civ.App.) 201 S. 
W. 233. 


67. Holden v. Circleville Light & 
Power Co., 216 F. 490, 132 C.C.A. 550, 
Ann.Cas.1916D 443. 


63. Goldberg v. Home Missions of 
the Presbyterian Church in the U. S.. 
LAS Saweleolos* 197 Key.) 7245 in “re 
Gorges’ Ex’rs, 197 N.Y.S. 716, 120 
Mise. 171 


69. In re McCaulley’s Will, 127 A. 
81, 14 Del.Ch. 383. 


70. Holden y. Circleville Light & 
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A provision 
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any form of words from which a power to convey 
can be inferred will authorize a sale.*? 
inferred from the general tenor of the instrument,** 
or from the fact that a trustee is empowered and 
directed to do certain things, of which the sale of 


It may be 


trust property is necessarily a condition precedent ;** 
and even though no express power of sale is con- 


precise,®® or 


Thus a power of 
So, 


Power Co., 216 F. 490, 132 C.CcA. 550, 
Ann.Cas.1916D 443; Walker v. Close, 
125) S06. 521, 126) So:_289. 98) Pla. 17103" 
Goldberg v. Home Missions of the 
Presbyterian Church in the U. S., 248 
S.W. 219, 197 Ky. 724; Vickers v. 
Vickers, 225 S.W. 44. 189 Ky. 323; In 
re Gorges’ Ex’rs, 197 N.Y.S. 716, 120 
Mise, 171. 


71. Holden v. Circleville Light & 
Power Co., 216 F. 490, 132 C.C.A. 550, 
Ann.Cas.1916D 443; Vickers v. Vick- 
ers, 225 S.W. 44, 189 Ky. 323; Gold- 
berg v. Home Missions of the Pres- 
byterian Church in the U. S., 248 S. 
W. 219, 197 Ky. 724: Ames v. Ames, 
22 AL LPI Te V5 Reds 12. 


72. Kratz v. Slaughter’s Ex’rs, 214 | 
SOW. 878, 185 Ky. 256; Crawford v. 
1 Paso Land Improvement Co., (Tex. 
Civ.App.) 201 S.W. 233. 


73. In re McCaulley’s Will, 127 A. 
81, 14 Del.Ch. 383: Crawford v.. El 
Paso Land Improvement Co., (Tex. 
Civ.App.) 201 S.W. 233. 


[a] Words showing intent to cre- 
ate power.—A deed granting lands to 
plaintiff as trustee, the habendum 
clause of which was to the trustee. 
his successors, or assigns, and grant- 
ing other rights to the trustee and 
those for whom he holds title, “and 
his or their assigns,” created a pow- 
er in the trustee to sell. Crawford 
v. El Paso Land Improvement Co., 
(Tex.Civ.App.) 201 S.W. 238. 


74. olden v. Circleville Light & 
Power Co., 216 F. 490, 132 C.C.A. 550, 
Ann.Cas.1916D 443; Wells v. Crump- 
ler, 109 S.E. 49, 182 N.C. 350. 


75. U.S.—Holden _ v. Circleville 
Light & Power Co., 216 F. 490, 132 C. 
C.A. 550, Ann.Cas.1916D 443. 


Del.—In re McCaulley’s Will, 127 
A. 81, 14 Del.Ch. 383. 
Ky.—-Vickers v. Vickers, 225 S.W. 


44, 189 Ky. 323; Hegan v. Nether- 
land, 1838 S.W. 546, 141 Ky. 686. 


Md.—Preston v. Safe Deposit & 
Trust Co., 81 A. 523, 116 Md. 211, Ann. 
Cas M9 TsCrgro: 


Pa.—In re Bailey’s Estate, 119 A. 
910, 276 Pa. 154; In re Bailey’s Es- 
tate, 119 A. 907, 276 Pa. 147. 


R.I.—Ames v. Ames, 22 A. 1117, 15 
Reh s os 


76. Del.—In re McCaulley’s Will, 
127 A. 81, 14 Del.Ch. 383. 


Fla.—Walker v. Close, 125 So. 521, 
126 So. 289, 98 Fla. 1108. 


Ill.—Casey v. Canavan, 93 Ill.App. 
538. 


Iowa.—Reeder v. Reeder, 168 N.W. 
122, 184 Iowa 1. 


Ky.—Noe’s Guardian vy. McKinney, 
17 S.W.(2d) 1007, 229 Ky. 726; Vick- 
ers v. Vickers, 225 S.W. 44, 189 Ky. 
323; Kratz v. Slaughter’s Ex’rs, 214 


tained in the instrument creating the trust, such a 
power will be implied when necessary in order to 
carry out the purpose of the trust and the duties 
imposed upon the trustee,*® or where it is apparent 
from the whole instrument that the settlor intended 
that all or a part of the property should be sold.*? 


sale will be implied from the pow- 


er and duty to pay debts’® except where the debts 


S.W. 878, 880, 185 Ky. 256 [cit Cyc]. 


Me.—Robinson y. Robinson, 72 A. 
883, 105 Me. 68, 134 Am.S.R. 537, 32 
L.R.A.N.S. 675; Putnam Free School 
v. Fisher, 30 Me. 523. 


Md.—-Preston v. Safe Deposit & 
Trust Co., 81 A. 523, 116 Md. 211, Ann. 


Cas.1918C 975; Harrison v. Denny, 
77 A. 837, 113 Md. 509. 
Mass.—Smith v. Haynes, 89 N.E. 


158, 202 Mass. 531; 
11 N.EB. 752. 


N.J.—Girard Trust Co. v. Cheese- 
man, 115 A. 745, 93 N.J.Hq. 266; Cas- 
selman v. McCooley, 67 A. 436, 73 N. 
Ie. Zot. Varick va Sith ol As koe, 
69 N.J.Eq. 505; Browning v. Stiles, 
(Chea Ar 4a: 


N.Y.—Corse v. Chapman, 47 N.B. 
812, 153 N.Y. 466; In re Hardenbergh’s 
Will, 258 N.Y.S. 651, 144 Mise. 248; In 
re Pulitzer’s Estate, 249 N.Y.S. 87, 139 
Misc. 575 [supplemented 251 N.Y.S. 
549, 140 Misc. 572, and aff 260 N.Y.S. 
O75 ie in) re Gorges?) BEixors, LI Noy. 
716, 120 Mise. 171. 


N.C.—Dillon v. Monroe Mills Co., 
123 S.S 89) 187 NICs 812) Ripley ve 


Cook v. Young, 


Armstrong, 74 S.E. 961, 159 N.C. 158. 
Ohio.—Moody v. Powers, 16 Ohio 
Cir,-CtN.S! 586: 


Or.—Crown Co. v. Cohn, 172 P. 804, 
88 Or. 642. 


Pa.—Phillips’ Est., 21 Pa.Co. 267. 


Tex.—Holtz v. Cary, (Civ.Avp.) 23 
S.W.(2d) 392; Crawford v. El Paso 
Land Improvement Co., (Civ.App.) 
201 S.-W. 233, 237 [cit Cye]. 


“As the duties imposed upon and 
the discretion vested in the trustee 
by the will cannot be exercised free- 
ly without a sale of the trust prop- 
erty, and as the legal title thereto is 
vested in the trustee, a power of sale 
of such property is clearly implied.’ 
Noe’s Guardian v. McKinney, 17 S.W. 
(2d) 1007, 1008, 229 Ky. 726. 


[a] Devise of trust property.—A 
power of sale of land may be implied, 
if necessary to carry out the provi- 
sions of the will, although the land 
was devised to the beneficiary. In re 
Gorsess VE xrs 0h ONY. Sen L one oO 
Mise. 27k: 


77. Elinn v. Frank, 
Del.Ch. 186; Preston v.:Safe Deposit 
& Serust Co... 30 Ac eb273,, aloo video lee 
Ann.Cas.1913C 975; Dodson Vv. Ash- 
ley, 61 A. 299, 101 Md. 513. 


78. Cal.—Morrison v. Bowman, 29 
Cala 33 t 


Ill.—Cherry v. Greene, 4 N.E. 257, 
115 Il. 591. 


68 A. 196, 8 


Iowa.—Steinke v. Yetzer, 79 N.W. 
286, 108 Iowa 512. 
eo eee v. Rogers, 1 Ky.Op. 
Ohio.—Stall vy. Cincinnati, 16 Ohio 
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are directed to be paid out of rents and profits,’® 
or from the power to increase the value of the es- 
tate,®° or to use the property for the maintenance 
of the beneficiaries. On the other hand, a power 
of alienation will not be imphed from a power to 
manage the property®? or contro] and manage it,** 
to adjust and pay all claims against the estate,** 
to use it “and its proceeds” for the sole benefit of 
the cestu:s,°? or pay over the income thereof,*° 
or from the mere use of conditional words in the 
trust instrument, such as “if the said estate shall 
be turned into money;’8* and where the duties im- 
posed on the trustee can be performed without a 
power of sale, no such power will be implied.** 
A power to sell realty will be implied from the pow- 
er to sell personalty and execute and acknowledge 
conveyanees;*® and a prohibition against the sale 
of income-yielding realty by implication empowers 
the trustee to sell nonincome-yielding real estate.°° 
Where no person is named to execute a power of sale 
expressly given in a will creating a trust, the exec- 
utors take such power by implication.®! 


Power incidental to power of investment.°2 A 


TRUSTS 


a 


[§ 598 


power to invest and reinvest a trust estate composed 
of real or mixed property is ordinarily held to 
carry with it the power to sell,°* and so is a power 
to invest and manage,®4 change investments,°’ or 
keep the estate properly invested;®® and this is 
particularly true when other provisions of the trust 
instrument indicate this to be the intention of the 
settlor.°7 It has been held, however, that a mere 
diseretionary power given to the trustees to invest 
any part of the estate in a mode in which they could 
not otherwise have invested it does not impliedly 
give them the power of selling the trust real es- 
tate.°8 Where a trustee finds upon his hands an 
investment, mandatory in its origin, but so changed 
as to be no longer mandatory, even if permitted, 
a power of sale attaches by implication of law.°® 


Power incidental to distribution.1 Power of the 
trustee to sell the trust estate will be implied from 
the power to make a distribution in money,’ to dis- 
tribute the principal among a considerable class of 
beneficiaries,? to pay to the beneficiary the whole 
or any part of the trust fund,* and, in some instane- 
es, from the duty to make certain payments to ben- 


St. 169. 
Or.—Brown v. Brown, 7 Or. 285. 


Pa.—Frederick’s Appeal, 52 Pa. 338, 
$7 Am.D. 159. 


N.S.—Oland v. McNeil, 34 N.S. 453. 
But see infra text and note 84. 


[a] Saie to pay encumbrances.— 
Where a person holding the legal ti- 
tle in trust makes advances to pay 
encumbrances on the trust estate, 
and then sells portions of the prop- 
erty, a court of equity in taking an 
aecount will confirm the sale. Mor- 
rison v. Bowman, 29 Cal. 337. 


79. Mundy v. Vawter, 3 Gratt. (44 
eVials no LS. 


80. Moberley’s Guardian vy. Mt. 
Sterling Nat. Bank, 219 S.W. 423, 187 
Ky. 408. 


{a] Thus, where nothing in the 
declaration of trust forbids the sale, 
a trustee having power not only to 
preserve the estate, but to increase 
its value, has implied power, to sell 
bank stock at its full market value, 
and to reinvest the proceeds in real 
estate. Moberley’s Guardian v. Mt. 
Sterling Nat. Bank, 219 S.W. 423, 187 
Ky. 403. 


81. Ripley v. Armstrong, 74 S.E. 
961, 159 N.C. 158. 


[a] Tlustration.—A will, giving 
property to husband of testatrix ‘to 
use as he thinks best for the main- 
tenance of our children,’ gave him 
power to sell and convey in fee sim- 
ple to obtain means for the children’s 
maintenance. Ripley v. Armstrong, 
74 S.E. 961, 159 N.C. 158. 


82. Haldernan v. Openheimer, 
S.W. 566, 103 Tex. 275 [mod (Civ. 
App.) 119 S.W. 1158]. 


83. Goad v. Montgomery, 51 P. 681, 
119 Cal. 552, 63 Am.S.R. 145; Alvord 
v. Sherwood, 47 N.Y.S. 749, 21 Misc. 
354; Moody v. Powers, 16 Ohio Cir.Ct. 
N.S. 586; Blandin v. Mayer, 58 Tex. 
422; Kennedy v. Pearson, (Tex.Civ. 
App.) 109 S.W. 280. But see Wash- 
burn y. Benedict, 61 N.Y.S. 387, 46 
App.Div. 484 (holding that, where a 
trustee is vested with the manage- 
ment and control of the property 
committed to him without any restric- 
tion of authority, he can sell and as- 


126 


sign it in the exercise of that discre- 
tion which is inseparably connected 
with the execution of the trust). 

84 In re Head, 45 Ch.D. 310: 
see supra text and note 78. 

85. Barkley v. Gibbs, (Tex.Civ. 
App.) 2383 S.W. 184 [rev on other 
grounds (Commn.App.) 242 S.W. 462]. 

86. Potter v. Ranlett, 74 N.W. 661, 
116 Mich. 454; Kennedy v. Pearson, 
(Tex.Civ.App.) 109 S.W. 280. 


But 


87. Paget v. Melcher, 58 N.Y.S. 
913, 42 App. Div. 76. 
88. Maxwell v. Barringer, 14 S.E. 


516, 110 N.C. 76, 28 Am.S.R. 668. 


89. In re Hardenbergh’s Will, 258 
N.Y.S. 651, 144 Misc. 248. 


90. Wachovia Bank & Trust Co. v. 
Edwards, 136 S.E. 342, 193 N.C. 118. 


91. Banting v. Gummerson, 24 U. 
COB. (Ont 287. 


Who may exercise power generally 
See infra § 622. 


$2. Iuvestments generally see in- 
fra §§ 672-706. 


93. Schloendorn vy. Schmidt, 80 A. 
309, 115 Md. 74; Purdie v. Whitney, 
20 Pick. (Mass.) 25; Girard Trust Co. 
v. Cheeseman, 115 A. 745, 93 N.J.Eq. 
266; Moore v. Wears, 100 A. 563, 87 
N.J.Eq. 459; In re Quinby’s Will, 235 
N.Y.S. 308, 1384 Mise. 296. But see In 
re Roscoe’s Will, 216 N.Y.S. 620, 127 
Mise. 773 (holding that will giving 
property to trustee to hold, manage, 
and invest, and pay net income over 
to beneficiary, with discretion to use 
principle, does not confer power of 
sale in absence of necessity to resort 
to corpus for cestui’s benefit). 


94. Robinson v. Robinson, 72 A. 
883, 105 Me. 68, 1384 Am.S.R. 537, 32 L. 
R.A.N.S. 675; Sargent v. Sibley, 8 
Ohio Dec. (Reprint) 434, 8 Cine.L.Bul. 
8; In re Evans, 4 Ch.Chamb. (Ont.) 


95. Carlisle First Nat. Bank v. Lee, 
66 S.W. 413, 23 Ky.L. 1897; In re 
Streater’s Estate, 95 A. 459, 461, 250 


kPa. 828; In re Curtis, 60 A. 240, 26 
Rlyd80% Smith -v., Hall, 37 eA n6985).20 
R.I. 170; In re Pope, [1911] 2 Ch. 442. 


“The power of a trustee to dispose 
of improper securities, and to invest 


the proceeds in legal securities does 
not seem to be open to question. If 
this be his right, he must have an 
implied power of transfer, even 
though no such express authority be 
conferred in the instrument creating 
the trust.” In re Streater’s Estate, 
supra. 


Changing investments 
see infra §§ 697, 698. 


'96. Vrooman v. Virgil, 88 A. 372, 
81 N.J.Eq. 301. 


97. Me.—Robinson v. Robinson, 72 
A. 883, 105 Me. 68, 134 Am.S.R. 537, 
32 L.R.A.N.S. 675. 


generally 


ope es v. Whitney, 20 Pick. - 


N.Y.—In re Quinby’s Will, 235 N.Y. 
S. 308, 134 Misc. 296. 


Ohio.—Sargent v. Sibley, 8 Ohio 
Dec. (Reprint) 434, 8 Cinc.L.Bul. 6. 


Ont.—In re Evans, 4 Ch.Chamb. 83. 
Piao Re Holloway, 60 L.T.Rep.N.S. 


99. Mertz v. Guaranty Trust Co. of 
New York, 159 N.Y. 888, 247 N.Y. 137, 
BT ALAR. | 1204. 


[a] Thus a trustee, under a deed 
conferring no power of sale, is au- 
thorized to sell stock substituted for 
the original stock on merger of cor- 
poration. Mertz v. Guaranty Trust 
Co. of New York, 159 N.E. 888; 247 
Ni, ShSie 67 SAS debt 4. 


1. Payment and distribution of 
property and funds generally see in- 
fra §§ 717-738. 


2. Parker v. Seeley, 38 A. 280, 56 
N.J.Eq. 110; Smith v. Mooney, 139 A. 
518, 5 N.J.Mise. 1087; Burnham v. 
rete: 102 NYS. @1%5 Live Appolpays 


S$. Vrooman vy. Virgil, 88 A. 372, 81 
N.J.Eq. 301. ie 


4 Vansant>v. Spillman, 237 S.w. 
S795 98) Key. 27/88) 


[a] Thus, under St. §§ 4706-4708, 
authorizing persons holding funds in 
a fiduciary capacity for loan or in- 
vestment to invest in, and make loans 
on, real estate, mortgage notes, and 
other safe securities, where to do so 
would not conflict with the instru- 
ment creating the trust, a trustee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 598-599] 


eficiaries before the time for final distribution ar- 
rives;> and where the trustees under a will were 
directed to distribute the property to a number of 
persons, the power to sell enough of the property to 
equalize the division will be implied if distribution 
could not otherwise be made.® So a power of sale 
will be implied where the property is of such a 
character as to make its conversion into money 
necessary in order to make the division contem- 
plated by the settlor,? or otherwise to enable the 
trustee to carry out his duties.6 A trustee under 
the duty to distribute a trust fund has, however, 
no power, in the absence of judicial authority, to 
sell real estate composing part of the fund merely 
for greater convenience in distribution,® and there 
is no implied power of sale where the settlor evident- 
ly intended the property he left in trust to be di- 
vided and distributed among the beneficiaries.?° 


Existence of expressed powers of sale in a tes- 
tamentary trust does not necessarily negative an 
imphed power of sale of other proporty.1! 


Power to convey fee is implied from the power 
to sell the trust property;1? but where the power 
is to sell by consent of the life tenant and reinvest 
the proceeds subject to the trust and the power is 
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broad enough to confer upon the trustee the power 
to sell the land in which he had reinvested the trust 
fund, he representing only the life estate, the pur- 
chaser at the second sale acquires title to a life es- 
tate only. 


Estoppel. The power of a trustee to sell the 
trust estate may be implied from the conduct of 
the beneficiary creating an estoppel upon him.** 


[§ 599] (d) Duration and Termination cf Pow- 
er..> A power of sale vested by will in a trustee 
will continue, in the absence of an express limita- 
tion in the will to the contrary.1® So an express 
power of sale is not exhausted by one sale but may 
be again exercised on reacquisition of the same 
property,17 or on the investment in, and purchase 
cf, other property,!® but the rule is otherwise where 
the trust instrument contemplates a permanent re- 
investment.t®9 A power of sale in an instrument 
creating a trust is terminated by the accomplsh- 
ment of its object,?° the termination of the trust,?* 
the discharge of the trustee by a ceurt of com- 
petent jurisdiction,?? or by the beneficiary’s trans- 
fer of his interest,2* or the descent of such interest 
upon the death of the beneficiary,?4 but not ipso 
facto by a partial termination of the trust,?® the 


under a will directing that he hold 
and control a portion of testator’s es- 
tate for the use and benefit of the ces- 
tui for her life, but providing that 
he might, in his discretion, pay to her 
the whole or any part of the trust 
funds, without further accountabil- 
ity therefor, had authority to execute 
a deed to an undivided one-third in- 
terest in land conveyed to him as se- 
eurity for a loan of trust funds. 
Vansant v. Spillman, 237 S.W.- 379, 
193 Ky. 788. 


5. Smith v. Haynes,-89 N.E. 158, 
202 Mass. 531; Reade v. Continental 
Trust Co., 60 N.Y.S. 258, 28 Mise. 721 
[mod 63 N.Y.S. 395, 49 Anp.Div. 400]; 
Ames y. Ames, 22 A. 1117, 15 R.L. 12. 


6. Dorrance v. Greene, 104 A. 12, 
41 R.I. 444; Pearce v. Rickard, 26 A. 
38, 18 RI. 142. 


7. Heard v. Read, 47 N.E. 778, 169 
Mass. 216; Wood v. Lembcke, 66 A. 
903, 72 N.J. Ea. 651; Salisbury v. 
Slade, 54 N.E. 741, 160 N.Y. 278; 
Smith v. Lansing, 53 N.Y.S. 633, 24 
Misc. 566. 


[a] Where beneficiaries refuse to 
agree on division and the time for 
distribution has arrived, the trustee 
has power to sell and convert the 
property into money, subject to ap- 
proval by the court. Heard v. Read, 
47 N.H. 778, 169 Mass. 216; Smith v. 
Lansing, 53 N.Y.S. 633, 24 Misc. 566. 


& Foil v: SO Seip Lehre, 
WS SN Ce enon 


9. Hoadley v. Beardsley, 93 A. 535, 
89 Conn. 270. 


Newsome, 


10. Dreier v. Senger, 130 A. 5, 3 
N.J.Mise. 769. 
11. Preston v. Safe Deposit & 


Trust Co., 81 A. 523, 116 Md. 211, Ann. 
Cas.1918C 975; Corse v. Chapman, 47 
NiE. 812,°:153 N.Y. 466. 

12. Cal.—Aldersley  v. 
168 P. 1153, 35 Cal.App. 17. 


Ga.—Bibb County v. Jones, 94 S.E. 
765, 147 Ga. 4938. 


N.J.—Wright v. Keasbey, 
WZ eS (aNd UC, Ors 


R.I.—Ames v. Ames, 22 A. 1117, 15 


McCloud, 


100 A. 


Behl ie aE 

Tex.—Grant v. Stephens, (Civ. 
App.) 200 S.W. 893. 

[a] Rule applied.—(1) A _ testa- 
mentary power to executors and 


trustees to sell any property of the 
estate, at public or private sale, im- 
plied the power to sell the whole es- 
tate, requiring, as a condition pre- 
cedent, a fee-simple estate. Grant v. 
Stephens, (Tex.Civ.App.) 200 S.W. 
893. (2) A deed conveying land to 
one in trust for the separate use of 
his wife for life, with reversion to 
the trustee or “her heirs’? empower- 
ing the wife to authorize the trustee 
in writing to sell the estate and re- 
invest the proceeds in other property 
subject to the trust, authorized the 
trustee, when So empowered, to con- 
vey the land described in the deed in 
fee simple, although there were minor 
children living. Bibb County v. Jones, 
94 S.E. 765, 147 Ga. 498. 


13. Ballenger v. 
514, 147 -Ga. 5 


14. Wells v. Crumpler, 109 S.E. 49, 
182 N-Cy 350: 
Pa Time of sale see infra §§ 623, 


16. Fox v. Merchants’ Bank & 
Prust Co, 124 So, 321, 155) Miss, 133. 


[a] Thus, under a will bequeath- 
ing specific property to a trustee with 
power of sale subject to the approval 
of the court, and in mandatory lan- 
guange providing for sale as soon as 
practicable after the death of the tes- 
tatrix, the trustee was authorized to 
complete a sale after one of the dev- 
isees reached his majority, regard- 
less of a Subsequent provision in the 
will requiring a division of the es- 
tate at such time. Fox v. Merchants’ 
Bank & Trust’ Co.,'124 So. 321), 155 
Miss. 188. , 


17. Salisbury v. Bigelow, 20 Pick. 
(Mass.) 174; Siegel y. Anger, 13 Abb. 
IN; CaS, GN YS ie coe. 


18. Vickers v. Vickers, 225 S.W. 
44, 189 Ky. 323; Owsley v. Eads, 57 
SW. 225, 22 Ky... 355; Parkins v,. 
Parkins, 122 S.H. 492, 128 S.C. 468. 


193 VHaAtl vemHaceman, 933 INeY<s; 


Burton, 92 S.E. 


5a 2 Mises 171. 


20. De Lashmutt v. Teetor, 169 S. 
W. 34, 261 Mo. 412. 


[a] IHustration.—Where testator 
devised real property to certain of his 
executors as trustees to sell and pay 
the proceeds to the executors for 
distribution, the power could not 
survive a distribution, settlement, 
and discharge of the executors, and 
could not be exercised by a substitut- 
ed trustee. De Lashmutt v. Teetor, 
169 S.W. 34, 261 Mo. 412. 


21. Wright v. Keasbey, 100 A. 172, 
3% Neg. Si: 


Exercise of power after termina- 
tion of trust where power not limited 
eco uaaee of trust see infra § 


22. Whittaker v. Meeds, 178 N.W. 
597, 146 Minn. 160. 


[a]. Rule applisd.—Where one was 
named executor and also trustee, and 
duly administered the estate and sold 
the property and distributed the pro- 
ceeds as directed by the will, and on 
report the court having jurisdiction, 
with the assent of the cestui que 
trust, by a final decree confirmed the 
distribution and discharged the 
executor trustee, the discharge made 
his authority to sell functus officio, 
So that his subsequent deed of a part 
of estate not included in trust or in 
probate proceedings, and without au- 
thority from cestui que trust, con- 
veyed no title. Whittaker v. Meeds, 
178 N.W. 597, 146 Minn. 160. 


23. De Saussure v. Bollmann, 7 S. 
Cwsi2os 


24. Sage v. Lockman, 53 How.Pr. 
GNOYS) 206. 


25. In re Lichtenberg’s Estate, 185 
NeYes: 9s) Sts Vise e890; 
[a] Rule applied.—Under a will 


giving trustees full power and author. 
ity to sell mortgage, lease, or other- 
wise dispuse of any realty, ete, the 
trustees had a power of sale, although 
the trust had terminated as to one 
half. In re Lichtenberg’s Hstate, 185 
N.Y.S. 913, 114 Misc. 89. 
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death of the grantor or settlor,?* the subsequent 
marriage of the trustee of her deceased husband’s 
estate,?7 or the failure of one of two conditions 
precedent to the sale;?8 and a power to sell with 
the consent of a named person if the sale is made 
in her lifetime does not terminate upon the death 
of such person without consenting.?® The death of 
the beneficiary revokes a power of sale dependent 
upon his consent, however, where the will creating 
the trust did not dispose of the corpus,?? or where 
the will merely gives the trustee power of sale with 
the concurrence of a particular beneficiary,?+ and 
the insolvency of both the trust estate and the 
trustee renders invalid an exercise of the trustee’s 
power of sale by conveying the bulk of the estate 
to a ereditor in payment of a judgment confessed 
in his favor.??_ So the effect of a codicil to a will, 
supersedixg provisions of the will containing a pow- 
er of sale, is to revoke the power of sale,?* provided 
the testator manifests an intent to revoke in clear 
and unmistakable words. Where one of the pur- 
poses of the trust given with power to the trustee 
to sell the property for certain purposes, or for 
division among the parties entitled, after the death 
of the grantor, is to sell it for division among such 
persons, whether they become so entitled by the 
grantor’s exercise of a reserved power of appoint- 
ment, or under another clause providing who should 
have the property after her death in ease she failed 
to exercise such power, the trust estate and the 


26. Huntoon y. Southern Trust & 
Commerce Bank, 290 P. 86, 107 Cal. 
App. 121; McNew v. Vert, 86 N.E. 969, 
43 Ind.App. 83; Frank v. Colonial, etc., 
Mortg. Co., 38 So. 340, 86 Miss. 1038, 70 
Ti.RAL 135. 


27. Hoiman v. Houston Oil Co. of 
Texas, (Tex.Civ.App.) 152 S.W. 885. 


28. Noble v. Birnie, 65 A. 823, 105 
Md. 73. 


fa] Thus, where a will provided 
for the ultimate sale of testator’s real 
and personal property remaining un- 


vestment. 


32. 
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a clause of the will, giving the trustee 
with the concurrence of the first life 
beneficiary the power of sale, gives 
the trustee absolute power of rein- 
Combs’ Guardian v. Swig- 
ertys™ Hixtr e200) ShWaSSse tir Oi Koymedlice 
(2) So a trustee giver. power by will 
to sell with concurrence of the first 
life beneficiary cannot, because the 
beneficiary joined in a deed of certain 
lots platted by the trustee, sell others 
after the beneficiary’s death. 
Guardian v. Swigert’s Ex’r, supra. 


Young v. Weed, 26 A. 420, 154 


[§§ 599-600. 


trustee’s power of sale did not expire on the death of 
the grantor after exercising the power of appoint- 
ment,*® the power given the trustee in such case 
being not superseded or destroyed by the exercise 
of the reserved power of appointment by will giv- 
ing the absolute estate to persons named, share and 
share alike? Under a statute declaring that a 
devise to an executor or trustee for sale, without 
power to receive the income, shall vest no estate in 
him, but be valid only as a power, and that the 
real property shall pass to the devisees of the tes- 
tator subject to the execution of the power, a trustee 
to sell and distribute proceeds of realty after the 
death of the life tenant had only a power of sale 
which might be terminated by agreement of the 
devisees to take the realty constituting the trust 
estate.87 A right given trustees, under a will be- 
queathing an equitable life estate in real property, 
to sell and dispose, when deemed by them exp-di- 
ent, and to pay out of the proceeds of the sale a 
certain amount to a named legatee, is not destroyed 
by the subsequent merger of the life estate, relin- 
quished by the party having the right thereto, with 
the remainder.?® 


[§ 600] (e) Construction?®—aa. In General. In 
accordance with the rules relating to powers of 
sale generally,*® the scope and extent of the power 
of a trustee to sell and convey trust property is 
to be determined from the instrument by which the 
power is ereated,*2 which must be interpreted by 


Robards, 162 S.W. 818, 157 Ky. 199; 
Pritchett v. Jackson, 63 A. 965, 103 
Md. 696; Ladd v. Ladd, 74 A. 1045, 
75 N.H. 371; Yeaman v. Galveston 
City ACo, 167 SAW FL0,, 106) Dexres sos 
Ann.Cas.1917E 191; Scottish-Ameri- 
can Mortg. Co. v. Massie, 60 S.W. 544, 
94 Tex. 339; Rowan v. Texas Orchard 
Development Co., (Tex.Civ.App.) 181 
S.W. 871), (2) as where it was pro- 
vided that certain sums be raised out 
of the rents and prcfits of the trust 
estate (Lyon v. Chandos, 3 Atk. 616, 
26 Reprint 1040; Green v. Belchier, 1 
Atk. 505, 507, 26 Reprint 319; Lingon 


Combs’ 


sold when all the testator’s daughters 
were dead or married, the fact that 
all the daughters died unmarried did 
not prevent such sale. Noble v. Bir- 
nie, 65 A. 823, 105 Md. 73. 


29. Nelson v. American Trust Co., 
146 A. 460, 104 N.J.Eq. 594 [aff 150 
A, 919, 106 N.J.Eq. 282]. 


[a] Rule applied.—(1) Lessee’s 
first demand for a deed pursuant to 
an option given by the trustee did not, 
because of inability to enforce the 
demand, owing to refusal of the set- 
tlor’s widow to consent, exhaust the 
right to purchase under a power to 
sell only with the consent of the wid- 
ow if the sale was made in her life- 
time. Nelson v. American Trust Co., 
146 A. 460, 104 N.J.Eq. 594 [aff 150 
A. 919, 106 N.J.Eq. 282]. (2) In such 
a case, on the death of the widow, the 
lessee’s demand under the option to 
purchase required a conveyance by the 
trustee. Nelson vy. American Trust 
Co., supra. 


20. Wells v. Brooklyn Union El. R. 
Co, 106) N.Y.S. 77, 121. App. Div. 491 
[aff 86 N.B. 1134, 1938 N.Y. 641]. 


Couscnt of beneficiary generally see 
infra §§ 607, 608. 


S31. Combs’ Guardian v. Swigert’s 
Hx’r, 200 S.W. 88, 179 Ky. 12. 


[a] Rule applied.—(1) Although 


Pa. 316, 35 Am.S.R. 839. 


33. Alvord v. Sherwood, 47 N.Y.S. 
749, 21 Misc. 354, 


34. Hackett v. Hackett, 40 A. 434, 
67 N.H. 424. 


35. Schmidt y. Hinkley, 80 A. 971, 
115 Md. 330. 


86. Schmidt y. Hinkley, supra. 


37. Van Cott v. Van Cott, 152 N. 
Y.S. 840, 167 App.Div. 694 [aff 114 N. 
E. 1085, 219 N.Y. 673]. 


38. Shull v. Rigby, 144 S.E. 372, 
196 N.C. 4. 


39. Construction and operation of 
conveyance see infra § 637. 


Construction of contract to sell see 
infra § 628. 


40. See Powers § 65 et seq. 


41. First Nat. Bank v. Sheehan, 126 
So. 409, 220 Ala. 524; Huntoon v. 
Southern Trust & Commerce Bank, 
290 P. 86, 107 Cal.App. 121; Garrott 
v. McConnell, 256 S.W. 14, 201 Ky. 
61; Helfrich v. Dandy, 153 A. 57, 160 
nee 8388. And see cases infra this 
note, 


[a] Particular instruments con- 
strucd: (1) To confer power of sale 
on trustee (Goodwyn v. Cassels, 93 So. 
405, 207 Ala. 482; Kelly v. Anderson, 
190 S.W. 1101, 173 Ky. 298; Meeks v. 


v. Foley, 2 Ch.Cas. 205, 22 Reprint 912; 
Trafford v. Ashton, 1 P.Wms. 415, 24 
Reprint 451; Warburten vy. Warbur- 
ton, 2 Vern.Ch. 420, 23 Reprint 869; 
Baines v. Dixon, 1 Vest. 41, 27 Reprint 
878; Allan v. Backhouse, 2 Vest.&B. 
65, 35 Reprint 243). (3) To confer 
power to sell after the expiration of 
the seven years during which the 
cestui might be located. Kennedy v. 
Mangan, 51 App.D.C. 296, 278 F. 1009. 
(4) To authorize sale before payment 
of encumbrances. McKinstry Vv. 
Price, LO5 NN. Bi 150, 262 ll (6265) 1) 
To authorize a trustee, with consent 
of his wife, to sell the homestead, or 
any part thereof, without order of 
court, First Nat. Bank _v. Sheehan, 
126 So. 409, 220 Ala. 524. (6) To au- 
thorize a sale of collateral on a de- 
fault occurring after as well as be- 
fore the insolvency anu appointment 
of receivers for the pledgor. Brack- 
ett v. Middlesex Banking Co., 95 A. 
12, 89 Conn. 645. (7) To authorize a 
salo after the death of the grantor, the 
life beneficiary. McNew v. Vert, 86 
N.E. 969, 43 Ind.App. 88. (8) To au- 
thorize the trustees to dispose of the 
property in payment of legal expens- 
es. Mansfield v. District Agr. Ass’n 
No. 6,97 P1150, 154 Cali 146. WS} wis 
permit sale by a trustee upon appli- 
ca.ion to the proper court. In re 
Tracy’s Hstate, 258 N.Y.S. 657, 143 
Mise. 800. (10) To confer upon tvus- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


, 
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reference to well-known principles 


construed to give effect to all its provisions.*® 
case of doubtful language, where a long time inter- 
vened between the conveyance of property by a 


trustee and an action to recover 


improvements had been made in reliance on the va- 
lidity of the conveyance, such facts may properly 
incline the court to a construction which will sus- 
tain the power of the trustee to convey.*4 
several instruments bear upon the question, all may 
be considered in determining the power of the trus- 
tee,*° and in testing whether a power of sale in 


TRUSTS 


of equity*? and 
In 


considered.*® 


it, during -which 


When 


a will is absolute, possibilities as well as facts ex- 


tees general power to convey assets 
of a corporation, stock of which was 
held in trust. In re Pulitzer’s Estate, 
249 N.Y.S. 87, 189’Mise. 575 [supple- 
mented 251 N.Y.S. 549, 140 Mise. 572, 
and aff 260 N.Y.S. 975]. (11) To con- 
fer upon estate fiduciaries power to 
dispose of stock representing dece- 


dent’s incorporated business before 
the time specified in the will. In re 
Wander’s Will, 252 N.Y.S. 8138, 141 


“Mise. 584. (12) To grant to trustees 
legal title with power to convey, sub- 
ject only to administration. Blair v. 
azzard, 11225298) os Cal. T2173) 
To intend a limitation upon the pow- 
er of the trustee beneficial to the ces- 
tui que trust (Garrott v. McConnell, 
256 S.W. 14, 201 Ky. 61; Tretheway v. 
Horton, 128 P. 632, 71 Wash. 402), (14) 
which limitation was for the protec- 
tion of all beneficiaries although 
placed in different classes (Tretheway 
v. Horton, supra). (15) To empower 
the trustee to make conveyances to 
purchasers. McCleary v. Chipman, 
68 N.E. 320, 32 Ind.App. 489; Collins 
v; Combs, 169 S.W. 721, 160 Ky. 325. 
(16) To require conveyance to cestui 
que trust at her request. Bergman 
v. Arnhold, 89 N.E. 1000, 242 Ill. 218. 
(17) To require the written approval, 
by the beneficiary, of any conveyance 
of the lands. Sprague v. Edwards, 48 
Cal. 239. (18) To authorize a sale 
only at the best price obtainable aft- 
er approval by over fifty per cent in 
interest of the beneficiaries. Von 
Schrader v. Cornet, (Mo.) 3 S.W.(2d) 
706. (19) To contain language in- 
sufficient to confer power of sale ona 
trustee. Barnum y. Barnum, 90 Am. 
D. 88, 26 Md. 119. (20) To contem- 
plate the exercise of the power of sale 
after the death of the life beneficiary. 
Battenfeld v. Kline, 77 A. 416, 228 Pa. 
91. (21) Not to authorize a sale 
on credit. Wisdom vy. Wilson, 127 S 
W. 1128, 59 Tex.Civ.App. 593. (22) Not 
to authorize conveyance as a gift or 
upon a nominal consideration. Tay- 
lor v. Phillips, 95 S.E. 289, 147 Ga. 761. 
(23) Not to authorize the trustee to 
sell, unless the income was insuffi- 
cient for comfortable support and 
maintenance of the beneficiaries. Al- 
ford v. Richardson, 114 A. 193, 120 
Me. 316. (24) Not to require a sale. 
Frankel v. Farmers’ Loan & Trust 
COs) LOG) NAYS.) 0s, be App Div. 658 
Laff 103 N.E. 1124, 209 N.Y. 553]. 


{b] Particular words construed.— 
()cAnad” té mean “and also”? in a 
will bequeathing to testator’s son all 
the residue of his estate, to revert to 
testator’s other children if he and his 
daughter died without issue, but pro- 
viding that he ‘and’ his daughter, 
if she became twenty-one, survived 
her father and became his heir, or 
devisee, should have the power to sell 
and convey in absolute right, the word 
“and” meaning “and also.’ Carter v. 
Keesling, 108 S.B. 708, 1380 Va. 655. 
(2) That the sale was directed in the 
trust instrument to be made ‘“forth- 


[65 C. J.—47] 


with’ on the separation of parties 
meant as soon as reasonably possible, 


Practical construction. 
sought approval of trustees of the beneficiaries’ 
estates before contracting to sell is not a practical 
construction by the parties that the consent of the 
beneficiaries was required.*? 


(69) C.J Tat 


\ 


isting at the timé of the testator’s death must be 


The fact that a trustee 


[§ 601] bb. Imperative or Discretionary Power. 
Where such appears to be the intention of the set- 
tlor, the instrument creating the power of sale 
will be construed to require the trustees to sell,** 


44. Holden v. Circleville Light & 
Power Co., 216 F. 490, 132 C.C.A. 550, 


in view of the trustee’s duty to secure | Ann.Cas.1916D 443. 


the best price reasonably obtainable. 
Rayhol Co. v. Holland, 148 A. 358, 110 
Conn L6.0 es ini declaration of 
trust providing that the trustee 
should, after the mortgage debts were 
paid, convey to the beneficial owners 
upon their written request the re- 
mainder unsold, and in the meantime 
such trustee to have power and au- 
thority to sell and convey the premis- 
es to purchasers, the words “in the 
meantime” cover the period elapsing 
before the written request to convey 
to the beneficial owners is made. 
Scarlett v. Linckels, 40 A. 596, 56 N. 
ALS eo et EES 


[c] Power coupled with interest.— 
(1) Where, under a will, the legal title 
to the property vested in the trustees 
with power to sell, invest the pro- 
ceeds, and pay the income to the per- 
sons designated, the power was one 
coupled with an interest. Wallace v. 
Poxw ell, 95, NB. 7985, 250 Tile 626, 150 
L.R.A.N.S. 682. (2) So a will devis- 
ing unimproved city realty, in trust 
for the testator’s daughter, when au- 
thorizing the trustees to sell, creates 
a power with an interest. Atzinger v. 
Berger, 152 S.W. 971, 151 Ky. 800, 50 
L.R.A.N.S. 622. (3) Powers coupled 


with interest generally see Powers 
§ 12. 

42. Brinton v. Lewis-Littlefield Co., 
118 P. 917; 66 Wash. 40. 

43. - Helfrich we. Dandy,158. A. 57; 


160 Md. 338; In re Quinby’s Will, 235 
N.Y.S! 308,434 Mise: 296; Marrity ve 
Continental-Equitable Title & Trust 
Coy 124) A493) 2:80 Pasl237 


[al Rule applied.—(1) A special 
provision of a trust agreement by 
members of a syndicate, vesting pow- 
er to Sell the property in the trustee, 
subject to the latter’s discretion, is 
not destroyed by a later general clause 
that disputes as to management of 
the syndicate should be determined 
by a majority in interest. MHarrity v. 
Continental-Equitable Title & Trust 
Co., 124 A. 493, 280 Pa. 2387. (2) Un- 
der a will granting the trustees full 
power to sell any and all real prop- 
erty and “to determine the securities 
in which my estate shall be invested 
during the continuance of said trust,” 
the word ‘be’? must be construed in 
the sense of “remain” or “stand” to 
grant the trustees the power of sale 
over securities purchased by the testa- 
tor or by the trustees as shown by 
the remainder of the will. In re Quin- 
bys) Will, 235 IN. Yas. 308,0 134 Mise: 
296. (3) A provision in a trust deed 
terminating the trust on expiration of 
life estates must be construed with 
the following provision authorizing 
the trustee to divide the estate, and 
hence a sale two years after expira- 
tion of the life estates was valid. 
Helfrich v. Dandy, 153 A. 57, 160 Md. 

1338. 


45. Pennsylvania Horticultural So- 
ClTY Ve Craigs iSilwAL 608, 2406 Ran Asie 
[a] hus, where, subsequent to 


the execution of a deed which con- 
veyed a base or qualified fee to trus- 
tees for the benefit of a society, a 
second deed was executed by the gran- 
tor, reciting that the original building 
on the premises had been destroyed 
by fire, and that the grantor had been 
requested by resolution of the so- 
ciety to grant the trustees power to 
sell the premises and to invest the 
proceeds for the use of the society, 
and further reciting that she granted 
the request, such second deed, when 
considered in connection with other 
deeds to the same property, executed 
by the grantor at different times and 
intended to meet contingencies which 
arose in her lifetime, and with the res- 
olution of the society, gave the trus- 
tees power to sell the premises, free 
from all trusts and conditions, but 
placed upon them the duty to rein- 
vest the proceeds of the sale for the 
use of the society in accordance with 
the grantor’s wish, expressed in her 
deeds of conveyance. Pennsylvania 
Horticultural Society vy. Craig, 87 A. 
678, 240 Pa. 137. 


46. In re Perkins’ Estate, 157 N.E 
750, 245 N.Y. 478. 


47. Harrity v. Continental-Hquita- 
ble Title & Trust Co., 124 A. 493, 280 
JE AB 


48. Conn.—Curtis v. Osborn, 65 A. 
968, 79 Conn. 555 


Tll.—Metsker v. Metsker, 
539, 320 Ill. 547. 


Ind.—Kintner v. Jones, 23 N.E. 
122 Ind. 148. 


Mass.—Greenough v. 
Cush ww 


Miss.—Cady v. Lincoln, 57 
100 Miss. 765. 


N.Y¥.—Dana v. Murray, 26 N.H. 21, 
122 N.Y. 604; Simonds v. Rowe, 185 
N.Y.S. 954,195 App. Div. 914 faff 180 
NoY.S. 60013 Pifield’ vs Wihitey 123) Ne 
Y.S. 1094, 189 App.Div. 390 [aff 101 N. 
BH. 1102, 207 N.Y. 701]; In re Leahy’s 
Hstate, 196 N.Y.S. 762, 119 Misc. 556. 


Wyo.—Weltner v. Thurmond, 98 P. 
590, 17 Wyo. 268, 129 Am.S.R. 1113 
fativonineh! 99s Pei i28 ali Wiyon cae 


[a]  fllustrations.—(1) A will giv- 
ing a bottling business with the real 
estate, equipment, assets, and capital 
toa widow and son, to carry it on for 
such time as they deemed advisable, 
and, if they desired to close out, or 
could not agree in operating it, au- 
thorizing, empowering, and directing 
them, as trustees, to sell the business 
and the real estate, etc., one half of 
the income to go to the Son and one, 
half to the widow for life, created a 


151 N.E. 
TOs 
Welles, 10 


So. 213, 
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to require them to sell within a reasonable time,*® 
to require the property to be sold with discretion 
only as to the time of sale,®° or to vest the trustees 
with discretion to sell,°4 postpone the sale,°? or 
Provisions of a will au- 
thorizing trustees to sell are equivalent fo a posi- 
tive direction to sell if a sale is necessary to carry 
out the scheme of the will;®4 but a deed in trust 
for the grantee and another, with power to sell the 
land and use the funds for himself, if deemed nee- 
essary, does not authorize exercise of the power at 
Where there is both a power of 
sale and a power to retain existing investments, and 
the trustees are not agreed as to the retention of 
investments, the power of sale operates and must 


hold the property intact.°* 


his mere whim.®® 


be carried into effect.°° 


[§ 602] cc. Prohibition of Sale. 


valid imperative power of sale, not- 
withstanding a permissive right to 
lease the business. Simonds vy. Rowe, 
185 N.Y.S. 954, 195 App.Div. 914 [aff 
180 N.Y.S. 677]. (2) Where a devise 
conferred on trustees the power to 
sell, mortgage, or lease realty at pub- 
lic or private sale at any time when 
they deemed advisable and to divide 
the proceeds among named children, 
the power of sale was mandatory, 
In re Leahy’s Hstate, 196 N.Y.S. 762, 
119 Misc. 556. (3) Where the will di- 
rected the trustees to sell the re- 
mainder and distribute the proceeds 
within a reasonable time after the 
testator’s death, upon the death of 
the life tenant, the duty of the trus- 
tees to convert the estate and distrib- 
ute the proceeds was imperative. 
Metsker v. Metsker, 151 N.E. 539, 320 
Tll. 547. (4) Where a testamentary 
trust provided as to the residue, that 
“my will is that my executor shall 
without any order of the court sell 
the same as he shall think advisable 
he and the money arising from 
such sales . he shall apply” by 
paying testator’s debts, applying one 
fourth of the remainder to the use 
of testator’s son and grandson, to be 
held in trust, and to be invested at 
the trustee’s discretion, and applied 
for their support, and the remainder 
to be equally divided between other 
children, the direction as to selling 
the property was mandatory, and the 
beneficiaries could require it to be 


sold. Cady v. Lincoln, 57 So. 213, 100 
Miss. 765. 
49. Munford v. Peeples, 108 S.E. 


454, 152 Ga. 31. 


{a] Tllustration.—A will giving 
property to a son in trust for a daugh- 
ter, with power of sale as in his judg- 
ment might be best for the interests 
of all parties concerned, requires the 
trustee to sell within a reasonable 
time and turn over the proceeds to 
the daughter, and does not authorize 
the trustee to refuse to sell. Munford 
v. Peeples, 108 S.E. 454, 152 Ga. 31. 


50. In re Jackson’s, Will, 179 N.E. 
496, 258 N.Y. 281 [rearg den sub nom. 
In re Brooklyn Trust Co., 180 N.BE. 
354, 258 N.Y. 610]. 


[a] Thus (1) where the settlor 
plainly directed a sale of his real es- 
tate by his trustee for the purpose of 
making a final distribution of the es- 
tate and authorized the sale of his un- 
productive real estate at any time, 
his design was that the real property 
should be sold with discretion only as 
to the time of sale... In re Jackson’s 
Witl, 179 N.H. 496, 258 N.Y. 281 [re- 
arg den sub nom. In re Brooklyn 
Trust Co., 180 N.E. 354, 258 N.Y. 610]. 


TRUSTS 


trustee’ 


The- language 


(2) Under a devise of land to an ex- 
ecutor in trust until it will, in his 
judgment, sell for its real value, the 
proceeds of sale and rents, after pro- 
viding a tombstone for  testator’s 
grave, and certain other things, to be 
paid to a religious society, the time 
of sale, and the amount to be expended 
for the several things provided for, 
are largely in the executor’s discre- 
tion. Chambers v. Higgins, 49 S.W. 
436, 20 Ky.L. 1425. 


51. Dexter v. Dexter, 174 N.E. 493, 
274 Mass. 273, TT, A.i:R..- 7150; In ire 
Golding’s Estate, 216 N.Y.S. 593, 127 
Mise. 821; In re Pressprich’s Estate. 
207 N.Y.S. 412, 124 Misc. 15; Penni- 
man v. Howard, 128 N.Y.S. 910, 71 
Misc. 598. 


[a] Rule applied.—(1) Where a 
will provided that the property should 
be held in trust, and that, should its 
sale become ‘necessary or be deemed 
advisable by the trustees,’’ the pro- 
ceeds should be invested in a certain 
manner, such sale is in the discre- 
tion of the trustees. Penniman vy. 
Howard, 128 N.Y.S. 910, 71 Misc. 598. 
(2) Where a trust deed securing pay- 
ments under a separation agreement 
gave the trustee a power of sale if 
the husband failed to make good de- 
ficiencies in the income of the trust, 
and providing that such power “may” 
be exercised by the trustee after the 
husband’s death in case of deficiencies, 
it was held that the trustee was not 
mandatorily required to sell the trust 
property after the husband’s death, 
where the executor paid the deficien- 
cies. In re Golding’s Hstate, 216 N. 
SiO 0 ope aly WNLISCH OoT. pao) eA malt 
which, after directing creation of six 
specific trusts of public utility bonds, 
empowered executors and trustees to 
sell any securities only ‘when non- 
income producing,” did not prohibit 
sale of bonds before they reached a 
nonincome producing stage, but was 
rather a power to sell in exercise of 
discretion and judgment, since the 
provision imported discretion and au- 
thority rather than absolute prohibi- 
tion. In re Pressprich’s Estate, 207 
NYS. 47251124 Mise. 16. . 34). Ay will 
authorizing the trustees to retain in- 
vestments and sell or partition the 
trust property empowered the trustees 
to hold or sell the investments with- 
in their discretion. Dexter v. Dexter, 
ae N.E. 493,274 Mass. 278, 77 A. LAR. 
750. 


52. Re Lever, 76 L.T.Rep.N.S. 71. 
oad see Re Atkins, 81 L.T.Rep.N.S. 
5S. Dexter v. Dexter, 174 N.E. 493, 


274 Mass. 278, 77 A.L.R. 750. 
54 In re Bergdoll’s Estate, 101 A. 


242 
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in the instrument creating and defining the objects 
of the trust may indicate an intention on the part 
of the settlor to prohibit a sale of the trust prop- 
erty,®’ but it will be construed not to prohibit a 
sale where that is the evident intention,°* and a 
clause desiring and recommending that certain prop- 
erty should not be sold will be construed as preca- 
tory, where a previous clause of the instrument 
grants an unlimited power of sale.°° 
in the trust declaration authorizing the trustee to 
sell any portion of the trust property except a spec- 
ified part does not expressly prohibit disposition 
thereof within a statute authorizing the court to 
direct the trustee to sell trust property unless ex- 
pressly prohibited by the instrument creating the 


A provision 


Invalid prohibition. Where the settlor confers up- 


950, 258 Pa. 108. 


55. Lynch v. Linch, 159 S.E. 26, 
161 S.C. 170, 80 A.L.R. 997. 


56. In re Hilton, [1909] 2 Ch. 548. 


57. Wood v. American Nat. Bank, 
(Cal.App.) 14 P.(2d) 110. 


58. Latta v. Louisville Trust Co., 
247 S.W. 1108, 198 Ky. 45; Marshall 
v. Anderson’s Trustee, 162 S.W. 559, 


157 Ky. 117; Foster v. Dutton, 152 
A. 722, 84 N.H. 471; In re Pulitzer’s 
Estate, 249 N.Y.S. 87, 189 Mise. 575 


[supplemented 251 N.Y.S. 549, 140 
Mise. 572, and aff 260 N.Y.S. 975]; 
In re John C. Mercer Home for Dis- 
abled Clergymen of Presb. Faith, 29 A. 
731, 162 Pa.-232. 


[a] Particular instruments con- 
strued: (1) Not to prohibit trustees 
from disposing of assets of a news- 
paper corporation, shares of which 
were held in trust. In re Pulitzer’s 
Estate, 139 Misc. 575, 249 N.Y.S. 87 
[supplemented 251 N.Y.S. 549, 140 
Misc. 572, and aff 260 N.Y.S. 975]. (2) 
Not to prohibit a sale of the prop- 
erty and reinvestment of the pro- 
ceeds by another trustee under order 
of court. Marshall v. Anderson’s 
Trustéem 162: SW.) 5590 157) keys aie 
(3) Not to deny the trustee’s right to 
sell realty nor his right to apply to 
the probate court for authority to sell 
during the lifetime of the life benefi- 
ciary. Foster v. Dutton, 152 A. 722, 
84 N.H. 471. (4) The provision, in a 
will, devising a farm as a home for 
disabled ministers, that no part of it 
should be sold, disposed of, or encum- 
bered, or applied to any other use or 
purpose than as a home for such min- 
isters, merely prevents a disposition 
for any other purpose than the home, 
and does not prevent the selling of a 
remote tract, where the managers and 
the court think it for the interest of 
the home. Inre John C. Mercer Home 
for Disabled Clergymen of Presb. 
Faith, 29 A. 731, 162 Pa. 232. (5) So 
in a will creating a trust for the ben- 
eficiaries designated, a provision re- 
quiring the estate to be kept together 
during the existence of the trust does 
not prohibit alienation of any of the 
property devised in trust, but equity 
can permit a sale of part of the trust 
property for the purpose of invest- 
ment of the proceeds in other like 
property, or the improvement or en- 
hancement of other real pronerty be- 
longing to the estate. Latta v. Louis- 
Hee Trust Co., 247 S.W. 1108, 198 Ky. 


59. Newport Hospital vy. Harvey, 
139 A. 659, 49 R.IT. 40. 


60. Petition of Equitable Trust Co., 
147 A. 231,17 Del.Ch. 21, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 602-604] 


on the trustee a general. power of sale except as to 
certain property, sale of which is forbidden, if the 
restraint on alienation is valid, the exception fails, 
and the instrument confers full authority upon the 
trustee to sell and convey the excepted property.®! 


[§ 603] dd. Property, Estates, or Interests In- 
cluded. In accordance with the rule as to powers 
of sale generally,*? what property, estates, or in- 
terests are included in, or subject to, the power of 
a trustee to sell must be determined from the. terms 
of the instrument by which the power is conferred 
viewed in.the light of the circumstances surrounding 
the creation of the power.®* An unlimited power 
of sale and reinvestment, given testamentary trus- 
tees, covers not only the property left by the tes- 
tator, but property of every description thereafter 
acquired by trustees through investment or rein- 
vestment, and is not limited to realty, but includes 
any remainder of the testator’s personalty.°* A 
power to sell and convert property into money au- 
thorizes the trustees to sell the property in its 
entirety®® or in parcels,®* but does not authorize 
the sale of an undivided share.®* A provision of a 
will restricting the sale of securities forming part 
of trusts created thereby applies only to the secu- 
rities specifically bequeathed in trust and not to 
those included in the residuary estate in which other 
trusts were created;°* and a gift of the residue to 
the executors or trustees is not a gift of the specific 
securities owned by decedent at his death, nor does 
it restrict the ordinary right and duty of the execu- 
tors or trustees to sell the securities.°® <A residuary 
clause devising the remainder of property to trus- 
tees, and empowering them to sell for reinvestment, 
includes leasehold property.7° The will of a trus- 


{a] . Reason for rule.—‘‘To say that 
because the testator did not wish to 


TRUSTS 


best interest of the estate authorizes 
the sale of testator’s mansion house, 
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tee empowering his trustee to sell all his real estate 
apples to, and includes, lands held by the testator 
in trust;*1 but a power of sale in a will, author- 
izing executors to sell the testator’s real estate, 
does not embrace lands sold by the testator under 
an executory contract, the purchase money remain- 
ing unpaid and the legal title in the testator.’” 
Where testamentary trustees conveyed factories be- 
longing to the estate to a corporation organized for 
the purpose, and received stock and bonds in re- 
turn, to enable them to sell the property more ad- 
vantageously, the transfer did not constitute a 
“sale,” within the meaning of the will, which di- 
rected the executors to sell the original property 
as soon as possible, so that the direction to sell 
the property was applicable to the securities re- 
ceived.73 


[§ 604] ee. Purpose of Sale. In accordance with 
the rule as to powers of sale generally,’* in deter- 
mining for what purpose or purposes a sale by a 
trustee is authorized, the intent of the settlor, as 
shown by the terms of the instrument creating the’ 
power, governs.7®> A general power to sell and 
convey real property necessarily carries with it the 
power to sell and convey the same property in sat- 
isfaction of a mortgage debt,“® or to pay taxes,’? 
or for reinvestment.7° Where: a will authorized 
executors to sell certain shares of stock, whenever 
necessary “for the preservation of the principal sum 
invested,” their authority to sell was for such pres- 
ervation only, and not for profits which might be 
realized on the sale thereof.*® A power to sell 
“whenever the trustees deem it advisable or if it 
becomes necessary” cannot be construed to restrict 
the sale for the purpose of carrying out the provi- 


874; Rabb v. Flenniken, 7 S.E. 597, 
29 S.C. 278. (2) Not, to, prohibit-a 


confer on his trustee the power of 
selling the manor on the trustee’s own 
motion, he must thereby have ex- 
pressly indicated a wish that the trus- 
tee could not sell it on the Chancel- 
lor’s authorization under the statute 
which was enacted some ten or twelve 
years before the testator’s death, is 
not permissible. There is no irrec- 
oncilability between an exception of 
the manor by the testator from a pow- 
er conferred on his trustee to sell 
property generally, and a power left 
in the trustee to sell under the stat- 
ute on the authority of a court or- 
der. There being no such irreconcil- 
ability, whatever implication against 
a sale of ‘Beauclerc Manor’ the will 
may contain, is not so plainly direct- 
ed against its sale under authority of 
the statute as to amount to an ex- 
press prohibition of the power.” Pe- 
tition of Equitable Trust Co., 147 A. 
220, 23825 17) pel Ch.) 217 


61. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261. 


62. See Powers §§ 66, 67. 
63. See cases infra this section. 


{a] Particular instruments con- 
strued (1) to confer power to sell all 
the trust estate or all the real prop- 
erty. Hinds v. Hinds, 85 Ind. 312; 
Moran v. Smither, 2 Ky.L. 385; St. 
Louis Land, etc., Assoc. v. Fueller, 81 
SaVWVas 4 Sy US2 Mow IB And. see 
Thatcher v. St. Andrew’s Church, 37 
Mich. 264 (where the power given was 
held to cover both real and personal 
property). (2) Thus power given 
trustees to sell ‘any or all of my real 
estate” in case they deem it for the 


although, after his life estate to his 
children and certain bequests, he gives 
the remainder for a home, and author- 
izes and directs the trustees to estab- 
lish a home, and “for that purpose to 
set apart and hold forever” such man- 
sion house. In re Rogers, 39 A. 1109, 
185 Pa. 428. 


64. Livermore vy. Livermore, 121 N. 
BH. 27, 231 Mass. 293. 


65. Inre Registry Act, 22 B.C. 535. 

66. In re Registry Act, supra. 

67. In re Registry Act, supra. 

68. In re Pressprich’s Estate, 207 
INGY“S. 412, 22:45 Misc, 15. 

69. In re Pressprich’s Estate, 
pra. 

70. Carter vy. Mullin, 91 A. 154, 123 
Md. 327. 

71. Randolph v. Hinck, 
273, 288 Ill. 99. 


72. In re Dwyer’s Estate, 
235, 159 Cal. 664. 


[a] Reason for rule.—The testa- 
tor’s interest under such cireumstanc- 
es is personalty and not real estate. 
In re Dwyer’s Estate, 115 P. 235, 159 
Cal. 664. 


73. Bartlett v. Slater, 97 N.E. 991, 
211 Mass. 334. 

74 See Powers § 77. 

75. See cases infra this section. 

[a] Particular instruments con- 
struod: (1) To authorize a sale only 
for the purpose of reinvestment. 
Heard v. Read, 50 N.E.\ 638, 171 Mass. 


su- 


123 N.E. 


Maka 1S 


sale for reinvestment of land devised - 
in trust (Sparrow v. Sparrow, 186 S. 
W. 904, 171 Ky. 101), (3) as where the 
testatrix’s will read that she gave to 
her sister her house and lot on South 
Broadway and a lot of ground on the 
old Frankfort pike, free from the con- 
trol of her husband in any way, not 
to be sold, but rented for her, leaving 
it in the hands of the trust company 
to be managed for her, at her death 
to go to her three daughters, the 
rents to be equally divided between 
them and at their death to go to their 
daughters, when it could be sold and 
divided between them, testatrix mere- 
ly intending by whatever restriction 
she placed upon a sale to preserve the 
corpus of the estate for the remain- 
dermen (Sparrow y. Sparrow, supra). 


76. McNeal v. Smith, 227 S.W. 468, 
190 Ky. 355. 


77. Shaw v. Bridgers, 76 S.E. 827, 
161 N.C. 246. 


[a] Thus, where a _ testamentary 
trust provided that if the trustee 
deemed best it should sell the proper- 
ty and convert it into money and re- 
ceive the proceeds to invest and re- 
invest, as often as, and in the manner, 
it saw fit, the trustee had power to 
dispose of any part of the trust fund 
to pay the inheritance tax. Shaw v. 
Bridgers, 76 S.H. 827, 161 N.C. 246. 


78. See infra § 697. 


79. Matter of Stevens, 95 N.Y-S. 
297, 46 Mise. 623 [aff 98 N.Y.S. 28, 
111 App.Div. 773 (mod on other 
grounds 80 N.E. 358, 187 N.Y. 471, 12 
L.R.A.N.S. 814, 10 Ann.Cas. 511)]. 
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sions of another paragraph which was invalid.®° 


[§ 605] (£) Powers Incident to Power of Sale.*1 
A power to sell conferred by a trust deed necessari- 
ly includes the power to take such steps as are rea- 
sonably necessary to effect a sale,** including pow- 
er to enter into a contract to sell.S* Such a power 
of sale does not imply a power to partition,** 
and a trust for sale excludes a right and power to 
partition.6® A naked power to sell does not in- 
clude authority to arrange terms of postponing pay- 
ment of the price*® or to accept a mortgage or any- 
thing other than money in payment,** nor does it 
authorize the trustee to give the property away.** 
Testamentary trustees having the legal title of prop- 
erty with power of sale could convey a marketable 
title to one to whom they contracted to sell.S? 


Exchange of property. A mere exchange of prop- 
erty is not a valid exercise of a power to sell;?° 
but conveyances in exchange for other property have 
been ,upheld where the trustee was authorized to 
‘transfer or dispose of the property on the best pos- 


80. 
206, 174 Cal. 366. 


81. Employment of brokers see in- 
fra § 625. 63 A.L.R. 997. 
@2. Shannon v. Freeman, 109 S.E.| ,22-,, Matter 


406, 117 S.C. 480. 
83. Shannon y. Freeman, supra. °3. 
84. Paget v. Melcher, 58 N.Y.S. 


WaCivEeP roe! pdliae. 
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In re Aldersley’s Estate, 163 P. | erty if they act in good faith. 
mer Paint & Glass Co. v. Davenport- 
Bethell Co., 277 P. 653, 136 Qkl. 252, 
of New York Armory 
Bd., 60 N.Y.S.°882, 29 Misc. 174, 30 N. 


Loud v. St. Louis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552; 


| 


[§§ 604-607. 


sible terms.®1 


Option contracts. Under a power to sell trust 
property, the giving of a long-term option at a fixed 
price is not permissible;®? but the power to give 
an option has been affirmed where the trustee was 
vested with diseretion as to the terms and condi- 
tions of the sale.°# 


[§ 606] (3) Under Resulting Trust. In the case 
of a xesulting trust,?* the trustee has no power to 
sell the trust property,®® and is bound not to do so.*® 


[§ 607] b. Consent of Settlor or Beneficiary®’— 
(1) Necessity, Sufficiency, and Effect. In the ab- 
sence of statutory restrictions,®°® a sale and con- 
veyance by the trustee with the consent and appro- 
bation of the beneficiaries passes a good title®® and 
concludes the beneficiaries, although such consent 
is ineffectual to convey a fee where the trust estate 
is only for the joint lives of the grantor and the 
beneficiary,” or where the cestui que trust consent- 
ing possesses no vested interest, but only a possi- 


Kill- | S. 442, 190 App.Div. 829 [aff 181 N.Y-S. 


435, and aff 129 N.B. 646, 230 N.Y. 
176]; Hone v. Van Schaick, 7 
(N.Y.) 221 [aff 20 Wend. 564]. 

Alienation by beneficiary see supra 
§§ 303-306. 

99. Ga.—Smith v. Verner, 158 S.E. 
415, 172 Ga. 557; Verner v. Duncan, 
158 S.BH. 325, 172 Ga. 557; Dunean v. 


Paige 


Crown 


913, 42 App.Div. 76. 

85. Biggs v. Peacock, 22 Ch.D. 284. 
See Brassey v. Chalmers, 4 De G.M. 
&G. 528, 53 Eng.Ch. 412, 43 Reprint 
613 (apparently to same effect). 


86. Durkin v. Connelly, 92 A. 906, 
84 N.J.Eq. 66. 


87. Durkin vy. Connelly, supra. 


88. Myrick v. Williamson, 67 So. 
} 273, 190 Ala. 485. 


89. O’Keefe v. Westphal, 123 N.Y. 
S. 817, 139 App.Div. 79. 


90. Williamson v. Berry, 8 How. 
(U.S.) 495; Holsapple v. Schrontz, 117 
N.E. 547, 65 Ind.App. 390; Ringgold v. 
Ringgold, 1 Harr.&G. (Md.) 11, 18 
Am.D. 250. 


Exchange of property generally see 
Exchange of Property, 23 C.J. p 182 
et seq. 


91. Killmer Paint & Glass Co. v. 
Davenport-Bethell Co., 277 P. 653, 135 
Okl. 252, 63 A.L.R. 997; Brace -v. Van 
Eps, 80 N.W. 197, 12 S.D. 191, 83 N.W. 
Dig, te sw. 1972 "See iCostellio v.'Cos- 
tello, 209 N.Y. 252, 103 N.E. 148 (hold- 
ing that, where an interest in a part- 
nership was bequeathed in trust and 
the partnership business was sold to 
a corporation in exchange for stock, 
the trustees are not absolutely pro- 
hibited by the statute and rules of 
equity characterizing the securities 
for the investment of trust funds 
from accepting shares of stock in ex- 
change for the trust interest). 


[a] Rule applied.—(1) Where a 
trustee is authorized to transfer or 
dispose of property in such manner 
as might be for the best interests of 
the beneficiaries, a conveyance in ex- 
change for other property is valid. 
Braco v. Van Eps, 80 N.W. 197, 83 N. 
Wiebe, 2S. r nO SEs PSiD.4b2e8 C2) 
Trustees authorized to ‘sell and dis- 
pose of’ trust property ‘in the best 
possible manner’ are authorized to 
dispose of the property for part cash 
and part in exchange for other prop- 


- 


Co. v. Cohn, 172 P. 804, 88 Or. 642. 


fa] Thus (1) where the trust in- 
strument authorized the trustee to sell 
the property at such price and upon 
such terms and conditions as it might 
determine, and the estate contained 
stock for which there had been prac- 
tically no market, the trustee is jus- 
tified in resorting to the ordinary and 
usual method of giving an option, for 
a comparatively short time, 
apparently reasonable price, greatly 
exceeding in price the amount previ- 
ously paid for the stock, in an effort 
to bring abouta sale thereof. Loud v. 
St. Louis Union Trust Co., 281 S.W. 
744, 313 Mo. 552. (2) So, under a 
trust deed, empowering the trustees 
to take possession of, manage, con- 
trol, lease, mortgage, sell, and con- 
vey the land constituting the trust 
estate and invest the proceeds ‘as to 
my said trustees shall be deemed ad- 
visable,” the trustees had power, in 
consideration of the lessee’s covenant 
to place buildings on the land which 
would enhance the value of the trust 
estate, to give an option to purchase. 
Erg mak Co. v. Cohn, 172 P. 804, 88 Or. 
642. 


94. See supra §§ 139-214. 

95. Milloglav v. Zacharias, 165 P. 
977, 33 Cal.App. 561. 

96. Milloglav v. Zacharias, supra. 


Right to follow trust property 
transferred to third persons see infra 
§§ 910-924. 

97. Judicial authority to anticipate 
time of sale by consent of beneficia- 
ries see infra § 623. 


98. See statutory provisions; 
cases infra this note. 


[a] Interest inalienable by stat- 
ute.—Where, by statute, the interest 
of the cestui que trust in the income 
of the trust estate is inalienable, the 
trustee has no power to make an ab- 
solute disposition of the trust fund, 
even with the assent of the cestui 
In re Wentworth, 181 N.Y. 


and 


que trust. 


at any 


Verner, 158 G.E. 322, 172 Ga. 553; Bibb 
County v. Jones, 94 S.E. 765, 147 Ga. 
493; Dykes v. McVay, 67 Ga. 502; 
Arrington v. Cherry, 10 Ga. 429. 
Ky.—Riffe v. Liddell, 113 S.W. 106; 
Ebr v. Metcalfe, 83 S.W-. 643, 26 Ky.L. 
I er re Clarke, 33 A. 585, 19 R.I. 


Wash.—Guthrie v. Tullock, 31 P. 
871, 5 Wash. 283. 
Ont.—Re Brown, 17 Ont.W.N. 209. 


[a] Rule applied.—A purchaser is 
not justified in refusing to accept a 
deed in which the trustees and bene- 
ficiary join. Riffe v. Liddell, (Ky.) 
113 S.W. 106. 
ya Cal.—Welton v. Palmer, 39 Cal. 

56. 

lim Rogers v. Tyley, 32 N.E. 393, 
144 Ill. 652. 

Ind.—Meier v. Union Trust Co. of 
EC ORAD OLS. 176.N.E. 42, 93 Ind. App. 

ol. = 


Mass.—Matthews v. Thompson, 71 
N.B. 93, 186 Mass. 14, 104 Am.S.R. 
550, 66 L.R.A. 421. 


Mich.—Johnson vy. Becker, 231 N.W. 
96, 251 Mich. 132. 
Minn.—Robbins’ 
229, 99 Minn: 236. 
Miss.—Wilkinson y. Wilson, 123 So. 
847, 154 Miss. 726. 
Mo.—MeCallister 
1027, 155 Mo. 87. 
N.C.—Wells v. Crumpler, 109 S.E. 
49, 182 N.C. 350. 
Va.—Copland@’s Ex'rs vy. 
135 S.E. 707, 146 Va. 33. 
Acquiescence or ratification see in- 
fra § 681. 
Estoppel of cestui que trust to en- 
force trust by acquiescing in disposi- 
tion of trust property see infra § 882. 


2. Walton vy. Follansbee, 46 N.E. 
459, 165 Ill. 480. 


Hstate, 109 N.W. 


55 S.W- 


v. Ross, 


Copland, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 607] 


bility or expectaney,* or where there were contin- 


gent remainders in other persons ;* 


veyance, to be valid, must not be in contravention of 
While the consent of the grantor in a 
trust deed, who has retained no interest or estate 
in the property is not essential to the validity of 
a conveyance by the trustee,® unless a request by 
the grantor is required by the trust deed,’ a condi- 
tion that the grantor or the cestuis que trustent 
request or consent to a sale by the trustees is fre- 
quently attached to powers of sale.§ 
thereof the trustee may exercise the power without 
but such 
annexed to a power of sale is valid,?° and authorizes 
the trustee to sell and convey upon such request 
being made or consent given,!! but only after ob- 
taining such consent or request,'? unless the condi- 


the trust. 


consent of the beneficiary,® 


3. Contee v. 2 Bland 


(Md.) 264. 


4 Skinnell v. Mahoney, 189 N.Y.S 
845, 197 App.Div. 808. 


fa] Tlustration.—Where property 
was held in trust with a contingent 
remainder to the issue of the cestuis 
que trust in case of their death before 
reaching a certain age, the consent 
of the cestuis que trust to a sale of a 
business by the trustees to a corpo- 
ration organized by them did not vali- 
date the transaction. Skinnell v. Ma- 


Dawson, 


honey, 189 N.Y.S. 845, 197 App.Div. 
808. 
5. Fraser v. Bowerman, 171 N.Y. 


S. 835, 104 Misc. 260 [aff 174 N.Y.S. 
903, 187 App.Div. 926]. 


[a] Rule applied.—Where a trust 
created by will specified the executors 
should collect the rents and pay the 
testatrix’s husband sufficient to sup- 
port him, and after his death should 
sell the realty, pay two thousand dol- 
lars to one child, and divide the bal- 
ance equally among seven children, 
the sale of the realty during the hus- 
band’s lifetime, was in contravention 
of the trust and invalid, although all 
the beneficiaries joined in conveyance 
of the executor trustees. Fraser v. 
Bowerman, 171 N.Y.S. 835,104 Misc. 
rae [aff 174 N.Y.S. 908, 187 App.Div. 
926]. 


Validity and conclusiveness of sale 
generally see infra § 631. 


6. Abbott v. Yeager, 33 
98 Ky. 424, 17 Ky.L. 994; 
Miller, 15 B.Mon. (Ky.) 617. 


7. Badgett v. Keating, 31 Ark. 400. 
8. See cases infra notes 10-25. 


9. Henderson v. Henderson, 97 So. 
353, 210 Ala. 73; Warren v. Goodloe’s 
Ex’r, 20 S.W.(2d) 278, 230 Ky. 514. 


10. Kissam v. Dierkes, 49 N.Y. 
602; Suarez v. De Montigny, 37 N.Y. 
S. 503, 1 App.Div. 494 [aff 33 N.Y.S. 
292, 12 Misc. 259, and aff 48 N.E. 1107, 
Pose Nee) 678]5 


ll. Ga.—Headen vy. Quillian, 18 S. 
BE. 543, 92 Ga. 220. 


Ky.—Smith v. Nones, 89 S.W. 153, 
121 Ky. 147, 28 Ky.L. 248. 


Mo.—St. Louis Land, etc., Assoc. v. 
Fueller, 81 S.W. 414, 182 Mo. 93. 


Eng.—In re Wright, 28 Ch.D. 93; 
Thomas v. Williams, 24 Ch.D. 558; 
Alexander v. Mills, L.R. 6 Ch. 124, 


Ont.—Re Graham, 17 Ont. 570. 


[a] Rule applied.—Where request 
was made by the beneficiary after he 
had alienated his interest in the prop- 
ne Alexander v. Mills, L.R. 6 Ch. 


S.W,, 195, 
Butler v. 


TRUSTS 


and such a con- 


deeds 317 


sufficient ;1* 
In the absence 


a eondition 


12. Berrien v. Thomas, 65 Ga. 61; 
O’Connor v. Waldo, 31 N.Y.S. 1105, 
83 Hun 489 [aff 52 N.H. 1125, 158 N. 
Y. 672); Suarez v. De Montigny, 33 
NLY.S:2292) 42) Mise! 259 Jaffi 37 NYS. 
503; App. Div. 494, aff 48 N.E. 1107, 
153 Ne. 678 1s Clemens v. Heckscher, 
40 A. 80, 185 Pa. 476. 


Power of court to order sale when 
consent unreasonably refused see in- 
fra § 609. 


13. See infra § 608. 


14. U.S.—Sohier v. Williams, 22 F. 
Cas.No. 13,159, 1 Curt. 479. 


Ill.—Fredrick v. Fredrick, 76 
Soe, 219" LY 568, 


Ky.—Easy Payment Property Co. 
v. Vonderheide, 96 S.W. 449, 123 Ky. 
352, 29 Ky.L. 782. 


Mo.—Von Schrader v. Cornet, 3 S. 
W.(2d) 706. 


N.S.—Green v. Fraser, [1930] 4 
Dom.L.R. 42 [aff 65 Ont.L. 90, [1930] 
2 Dom.L.R. .702]. 


[a] Rule applied.—A trustee sell- 
ing mining claims under the advice 
of a majority of the beneficiaries as 
authorized in the trust instrument is 
not guilty of a breach of trust. Green 
v. Fraser, (N.S.) [1930] 4 Dom.L.R. 
42 [aff 65 Ont.L. 90, [1930] 2 Dom.L. 
R. 702]. 


[b] Computation of requisite num- 
ber.-—_(1) On the issue as to whether 
a majority of the testator’s children 
signed a written request, neither the 
trustee nor the party to whom the 
sale was made, although children of 
the testator, should be counted. 
Fredrick v. Fredrick, 76 N.E. 856, 219 
Ill. 568. (2) So, where the trust re- 
quired the consent of “more than 50% 
in interest” of the beneficiaries, and 
the trustee obtained fifty per cent 
plus the buyer’s interest, no valid sale 
was consummated, since a beneficiary 
cannot count his interest in the lands 
toward the percentage in interest of 
beneficiaries required to authorize the 
trustee’s sale to him. Von Schrader 
v. Cornet, (Mo.) 3 S.W.(2d) 706. (3) 
Nor, in such case, can such benefici- 
ary’s interest be deducted in deter- 
mining whether the required percent- 
age in interest of the beneficiaries 
agreed to the trustees’ sale of the 
Jand to him. Von Schrader v. Cornet, 


N.E. 


supra. 
{c] Withdrawal of consent.—A 
trustees’ contract to convey land to 


a beneficiary is not ratified by the re- 
quired percentage in interest of ben- 
eficiaries, two of whom withdrew 
their consent before the third gave 
his necessary consent. Von Schrader 
v. Cornet, (Mo.) 3 S.W.(2d) 706. 


tion is waived.13 
the consent or request of the requisite number of 
beneficiaries is obtained,'* and is in writing, or is 
otherwise unmistakably evidenced,!® as by the ben- 
eficiaries joining in the deed,*® or giving separate 
but if the declaration of trust requires 
the request to be in writing signed by the beneficiary 
and duly acknowledged, a verbal request is, not 
and the consent of one beneficiary, 
without power to bind the others is not, as to such 
others, sufficient.1® 
need not join in the consent or request?® unless he 
too is a beneficiary ;7+ 
ments have been made for the beneficiaries, the con- 
sent of one cestui que trust is not necessary to the 
sale of property invested for the benefit of another 
cestui que trust.*? 


[65 C.J.] 741 


The condition is performed when 


The husband of a beneficiary 


and where separate invest- 


After a beneficiary has encum- 


15. Dykes v. McVay, 67 Ga. 502; 
Haggin v. Straus, 146 S.W. 391, 148 
Ky. 140, 50 L.R.A.N.S. 642. 


[a] Thus the assent of the benefi- 
ciary recorded on the deed is suffi- 
cient evidence of her consent. Dykes 
v. McVay, 67 Ga. 502. 


[b] Substantial compliance.— 
Where a will conferring power on the 
trustee to sell real estate provided 
that, if the testator’s widow request- 
ed the trustee to deliver to her the en- 
tire estate by notice to the trustee 
in writing, the trust:should be ter- 
minated, where the widow requested 
the trustee to convey property to a 
third person, a conveyance by the 
trustee in which the widow joined 
passed title as a sufficient compliance 
with the will. Haggin v. Straus, 146 
ee 391, 148 Ky. 140, 50 L.R.A.N.S. 


16. Welton v. Palmer, 39 Cal. 456; 
Cikatz v. Milwid, 138 A. 305, 5 N.J. 
Misc. 768; Kirkman v. Wadsworth, 49 
SH: 9625 138% Ni@ 4o3r ms Walkemy- 
Moore, 30 S.E. 374, 95 Va. 729. 


17. Franklin Sav. Bank y. Taylor, 
23) N.E. 397,131 Til 376. 


{a] Thus the giving of separate 
deeds by the trustee and the cestuis 
que trustent satisfies the condition of 
a written request and passes title. 
Franklin Sav. Bank v. Taylor, 23 N. 
Ey 1394 od: wll lvon Gs 


18. King v. Palm Beach Bank & 
Trust Co., 109 So. 580, 92 Pla. 414: 


[a] Specific performance of a con- 
tract to sell by the trustee at the spe- 
cial request and under the direction 
of the beneficiaries will not be grant- 
ed in the absence of a direction by 
writing signed by the beneficiaries 
and duly acknowledged for record as 
required by the trust deed, even 
though the beneficiaries created the 


trust. King v. Palm Beach Bank & 
Trust Co., 109 So. 580, 92 Fla. 414. 
19. Meeks v. Robards, 162 S.W. 


818, 157 Ky. 199. 


[a] Illustration.—Where land was 
conveyed in trust for a brother and 
sister, with power in the trustee to 
sell the land, the sister had no power 
to sell her brother’s half of the land, 
so that her joining in a conveyance 
by the trustee would only confirm the 
conveyance as to her interest. Meeks 
v. Robards, 162 S.W. 818, 157 Ky. 199. 


cig Norvell v. Hedrick, 21 W.Va. 
21. In re Treleven, 28 Grant Ch. 


(Ont.) 624. 


22. Owsley v. Eads, 57 S.W. 225, 
22s ieylas 355. 
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bered his interest and become bankrupt, it is nec- 
essary that the encumbrancers and the trustee in 
bankruptey coneur to his consent.2? Where the 
consent of all beneficiaries is required, and the con- 
sent of one is given by an agent, who was pur- 
chasing the property for himself, the sale is not 
binding on any of the beneficiaries until the consent 
given by the agent is ratified by his principal,”? 
and before such ratification any of the beneficiaries 
may withdraw their consent.2> Where a testamen- 
tary trust gave the beneficiaries the right to peti- 
tion the trustee for the sale of the property, it was 
the trustee’s duty to sell when all the beneficiaries 
desired it and thus terminate the trust.2® So, where 
the trust is given subject to a power in the bene- 
ficiary to dispose of the interest vested in the trus- 
tee, a valid execution of the power properly deliv- 
ered obliges the trustee to convey to the person ap- 
pointed.*7 Consent to sell the property at one time, 
when the sale fails, does not operate as a con- 
tinuing power to make sale at a future time,*§ 
especially where the property is fluctuating in 
value.2® In a deed empowering a trustee to sell 
real estate with the written consent of the life ten- 
ant, such consent is for the benefit of the hfe tenant 
only, and as to such consent he does not occupy a 
fiduciary relation to remaindermen.®® Where the 
trust necessarily contemplates an opportune sale of 
the property by the trustee in order that the several 
beneficiaries obtain their respective shares, such 
sale cannot be defeated by an arbitrary failure of 
one of the beneficiaries to approve.*+ 


Conveyance in violation of trust is invalid®? un- 
less made with the consent of the beneficiaries ;°* 
but such consent has been held, on the one hand, 
to preclude the cestui que trust from attacking its 


23. In re Bedingfeld, [1893] Ach 
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Case, 125 N.W. 298, 25 S.D. 77; Cooper 
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validity,*?+ and, on the other, not to constitute an 
estoppel, on the ground that the deed is absolutely 
void.*® 


Title held by one owner for others.°® Where one 
person holds the legal title to land for the joint 
benefit of himself and others, he has no right, in 
the absence of agreement to that effect, to dispose 
of the joint property without consent of his coten- 
ants,*? but the right to do so may be implied from 
the nature and purpose of the trust.?* 


Dry, naked trust. The trustee of a dry, naked 
trust cannot convey except by the consent or diree- 
tion of the cestui que trust.*® 


Sale of property purchased in breach of trust. 
Where trust funds in breach of trust are invested 
in lands,*® it is the duty of the trustee to sell the 
lands and replace the money,*! and although it 
has been held that, in order to pass good title there- 
to, the consent of one beneficiary to the sale should 
be shown,*? ordinarily all that the purchaser is 
entitled to is evidence showing that at the date of 
the sale all beneficiaries have not elected to assert 
their lien nor to take land in specie,*® or are not 
at once competent and desirous to take the land 
in specie.44 This may be shown by establishing that 
some one of those beneficially interested is not of 

age, or by having one of the beneficiaries joined in 
the conveyance, and it should be shown by evi- 
dence which ean be placed on record.*® 


[§ 608] (2) Waiver. Although the instrument 
declaring a trust requires the consent of the bene- 
ficiaries to a sale of the trust property, a sale may 


be made without such consent if the condition is , 


waived.*7 The power to waive has been affirmed 
on the ground that the condition is for the benefit 


where it is not shown that the execu- 


332; Walmesly v. Butterworth, 4 v. Harvey, 113: N.W. 717, 21 S.D. 471. | tors were the cestuis que _ trust. 

Ch, 253. 34. Williams v. Cincinnati First aaa & v. Spencer, 253 P, 833, 43 
24, Pinckney v. Inglesby, 5 S.E.| Presb. Soc, 1 Ohio St. 478. 3 

823, 28 S.C. 345. Attack on validity of sale generally | 40. Rights of cestui que trust in 
25. Pinckney v. Inglesby, supra. | See infra § 632. case of improper investment generally 


26. Fleming v. Casady, 211 N.W. 35. 
488, 202 Iowa 1094; in re Messmore’s 


Estate, 138 A. 81, 290 Pa. 107. N.Y. 571]. 


[a] Rule applied.—An agreement, 36. 
by which a trustee was authorized to 
deed coal lands if all the parties in 
interest found a purchaser, required 
the trustee to carry out the express 37. 
wishes of such parties. In re Mess- | 69 W.Va. 658. 
more’s Estate, 138 A. 81, 290 Pa. 107. 


[b] Assignees of beneficiaries.—A | Or. 449 
trustee must sell the property and [al 
terminate the trust on application of S 
the assignees of all beneficiaries who 
were empowered to compel a sale by 
the trustee. Fleming y. Casady, 211 
N.W. 488, 202 Iowa 1094. thie 


27. Albee v. 114 Mass. 


ant held certain 
ers, which was 


purchase 
Holmes, 


Staats v. Storm, 80 N.Y.S. 306, 
76 App.Div. 627 [aff 69 N.E. 1131, 177 41. 


Sale of common property by 
tenant in common generally see Ten- 
ancy in Common § 224. 42. 


Cresap v. Brown, 72 S.E. Wish [a] 


38. Shebley v. Rose, 134 P. 784, 66 


Tllustration.—W here 
mineral 

chased in trust for 
intended to be sold 
at an advance, defendant, having 
money, 

power to sell the land, 


see infra § 700. 


In ré Jenkins, [1903] 2 Ch. 362; 
Power v. Banks, [1901] 2 Ch. 487; 
In re Patten, 52 L.J.Ch. 787; Re Jack- 
son & Snaith, 46 Ont.L. 550. 


In re Patten, 52 L.J.Ch. 787. 


Reason for rule.—Where 
trustees in breach of trust purchase 
property, the cestuis que trustent may 
either elect to claim a lien for the 
amount of the trust funds improperly 
used or may treat the property pur- 
chased as being their own, and so, 
if all the beneficiaries elect to take 
their shares of the land as land, they 
paid | would be entitled to do so, but not 
had implied | otherwise. In re Patten, 52 Li J:Ch: 
without the | 787. 


defend- 
land pur- 
himself and oth- 


470. 


Aka Palmer v. Williams, 24 Mich. 


29. Palmer v. Williams, supra. 


30. Woodbery v. Atlas Realty Co., 
98 S.EH. 472, 148 Ga. 712. 


31. Holtz v. 
23 S.W.(2d) 392. 


32. See infra § 631. 
33. Cottonwood County Bank v. 


Cary, (Tex.Civ.App.) 


consent of his cocestuis que trustent, 
in case he obtained a reasonable offer, 
giving them a reasonable time within 


which to procure a more favorable 
one. Shebley v. Rose, 134 P. 784, 66 
Or, oc 


39. Brown v. Harris, 27 S.W. 45, 7 
Tex.Civ.App. 664. 


[a] Consent of executors of the 
deceased holder of equitable title to 
a conveyance by the holder of legal 
title is insufficient to pass good title 


362; Power v. Banks, 


43. Re Jackson & Snaith, 46 Ont. 
L. 550. 

44. In re Jenkins, [1903] 2 Ch. 
ae [19 007) “2 5Che 


45. Re Jackson & Snaith, 46 Ont. 
75505 
46. Re Jackson & Snaith, supra. 


47. ees v. Casey” 76 Py rose. 
45 Or. 


For later cages, developments and changes in the law see Annotations, same title and section number. 
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of the beneficiaries ;*8 but it has been denied where 
the consent of one beneficiary was required, on the 
ground that the trust instrument contemplated that 
the beneficiary named should exercise her independ- 
ent judgment upon each transfer in order to safe- 
guard the estate and all those interested or to be- 


48. Altschul v. Casey, supra. 


49. Suarez v. De Montigny, 33 N. 
Y.S. 292, 12 Mise. 259. [aff 37 N.Y.S. 
503, 1 App.Div. 494, aff 48 N.E. 1107, 
Mine NAY sk OST 


50. Judicial confirmation of sale 
see infra §§ 638-641. 


Judicial supervision of trustees 
generally see supra §§ 538—550. 


Power of court to regulate terms 
of sale see infra § 628. 


51. See statutory provisions; cas- 
es infra this note; and notes 52, 53. 


[a] In Connecticut, under a stat- 
ute authorizing the court to order a 
sale on notice to all interested par- 
ties provided the sale is not prohibit- 
ed by the instrument creating the 
trust, the court may order a sale of 
real estate, devised in trust, after ex- 
piration of the trustee’s power of 
sale. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261. 


[b] Im Delaware, under Rey. Code 
(1852) amended to 1893, 7a Oa PAL 
Del. L. c 115 § 4) § 2, the chancellor 
may direct a sale of trust property 
to apply the proceeds to the same pur- 
pose, if there be no express prohibi- 
tion of sale in the instrument creat- 
ing the trust, although it directs that 
the trust property be used only for 
a certain purpose. ‘Trustees for Bap- 
tist Church of Borough of Wilming- 
ton v. Laird, 85 A. 1082, 10 Del.Ch. 
118. 


[c] In Illinois a court of chancery 
has power to authorize a trustee to 
convert real property into personalty 
when it is for the interests of the 
beneficiaries, especially undet Hurd 
Rey. St. (1911) ¢ 22 § 50, empowering 
the court to authorize trustees to sell, 
exchange, or invest any portion or all 
of the trust estate. Roberts v. Rob- 
erts, 102 N.E. 239, 259 Ill. 115. 


[d] In Kentucky (1) the jurisdic- 
tion of the court has been upheld un- 
der Civ. Code § 491. Headley v. Head- 
ley, 11 S.W.(2d) 123, 124, 226 Ky. 483; 
Curry v. Monsch, 104 S.W. 313, 31 Ky. 
L. 856; McGinnis v. Peters, 6'S.W. 
119, 9 Ky.L. 646. See Bronston v. 
Davidson, 4 Ky.L. 56. (2) “The stat- 
ute was clearly intended to confer 
upon courts of equity power .. . 
to direct the trustee to make a sale, 
where the interest of the trusts so 
requires, and where this power with- 
out the intervention of the court of 
equity was not vested in the trustee.” 
Headley v. Headley, supra. (3) 
Where a will devised land in trust for 
the benefit of testator’s son and 
daughter for life, with remainder to 
their issue, if any, and in default of 
issue, to testator’s heirs, it was held 
that Civ. Code Pract. § 498, as amend- 
ed, by its substantially direct provi- 
sions authorized the circuit court to 
direct a sale of the land by a sub- 
stituted trustee at a time when the 
life tenants were living without is- 
Marshall v. Anderson’s Trustee, 


sue. 
TOSSED D Oe Lb ieakoy. a laliyi a(4)) LAA 
though Civ. Code Pract. § 498, as 


amended, provides that “when lands 
are held in trust by one person for 
the life of another,’ with remainder 
over to a class of persons not ascer- 
tainable until the life tenant’s death, 
the circuit court may order the prop- 
erty sold, it may also order the prop- 


erty sold when it is held in trust for! lano, supra. 


TRUSTS 


more than one person, in view of § 
732 subs. 4, making the singular in- 
clude the plural. Marshall v. Ander- 
son’s Trustee, supra. 


[e] In Maryland (1) Under Code 
art 16 § 94, neither executors nor 
trustees expressly empowered by the 
testator to sell real estate having 
done so, a sale may be had on petition 
of any person interested to the cir- 
cuit court. Forbes v. Littell, 114 A. 
55.. (2) The court was held author- 
ized to decree a sale of trust prop- 
erty, consisting of an electric power 
plant, before final decree, under Code 
Pub. Gen. L. art 16 § 222, where the 
interest on bonds issued against the 
property had become due and remain- 
ed unpaid, and there was no fund 
available from which it could be paid, 
and the property was being operated 
at a loss and in bad repair, and there 
was outstanding an unsatisfied judg- 
ment against a subsidiary, in which 
was vested the paper title to an es- 
sential part of the plant. Elkton 
Electric Co. v. Perkins, 125 A. 851, 145 
Md. 224 [cert den 45 S.Ct. 90, 266 U.S. 
602, 69 L.Ed. 462, and error dism 45 
S.Ct, 124, 266 U.S. 585, 69 L.Ed. 454]. 


{[f] In Massachusetts (1) the ju- 
risdiction of the court has been up- 
held under a statute giving the court 
power to order a change of invest- 
ments. Taft v. Decker, 65 N.E. 507, 
182 Mass. 106. (2) Under Gen. L. ¢ 
203 § 25, providing for an order per- 
mitting the trust estate to be con- 
verted into cash for distribution, a 
probate judge is vested with sound 
judicial discretion (Gleason vy. Has- 
tings, 180 N.E. 129, 278 Mass. 409), 
(3) and granting a petition to con- 
vert the trust estate for distribution 
is a proper exercise of his discretion, 
although one of the distributees de- 
sired to take in kind, and notwith- 
standing unfavorable business condi- 
tions (Gleason vy. Hastings, supra). 
(4) The court may, under such stat- 
ute, order the trustee to sell even if 
the trustee had power to do so with- 
out a court order. Gleason v. Has- 
tings, Supra. 


= 
partition is 
statutes empowering 
order a sale of trust property. Von 
Glahn v. Heins, 112 N.Y.S. 565, 128 
App: Diva, 167. 62) 897%) sp 49ee 
136 § 1, amending Real Prop. L. (lL. 
[1896] p 573 c 547) § 85, is intended 
to permit the sale of the estate of 
remaindermen which could not be 
done under the original act, and wid- 
ens the scope of the section and au- 
thorizes the court to order a sale of 
trust property because unproductive, 
or because necessary for the benefit 
of the estate. Webster Realty Co. 
v. Delano, 120 N.Y.S. 440, 135 App. 
Div. 488. (3) Where property held 


In New York (1) exchange or 
not authorized under 
the courts to 


under a testamentary trust for a ben- 


eficiary for life with gift over of the 
corpus produces an income grossly 
disproportionate to its value, with no 
probable prospect of an increase of 
income, the property is unproductive 
within Real Prop. L, (L. [1896] p 573 
c 547) § 85, as amended by L. (1897) 
p 49 c 1386 § 1, authorizing a sale of 
trust property because it has become 
unproductive and the court has ju- 
risdiction, with the consent of the 
remaindermen, to order a sale of the 
property. Webster Realty Co. v. De- 
(4) The older act, how- 
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come interested in it.4® 


[§ 609] c. Judicial Control and Direction®°—(1) 
In General—(a) Execution of Trust and Preserva- 
tion of Estate—aa. In General. 
sion is made in some jurisdictions for the sale of 
trust property by order of the court.*1 


Statutory provi- 
Such stat- 


ever, did not authorize the sale of un- 
improved real estate merely because, 
by investing the proceeds, the income 
of the life tenant would be increased 
(Matter of Roe, 6 N.Y.S. 464, 53 Hun 
433 [aff 23 N.E. 1063, 119 N.Y.-509])), 
(5) but it authorized the sale by or- 
der of court of a trust estate in an 
undivided part of real property when 
for the best interest of the estate 
(Matter of Asch, 78 N.Y.S. 561, 75 
App.Div. 486, 33 N.Y.Civ.Proc. 177). 
(6) 1 Rev. St. p 148 § 7, giving the 
court power to authorize or compel 
an infant seized of lands in trust 
only for others to convey the same, 
is not interfered with by 1 Rev. St. 
p 730 § 65, declaring that, when the 
trust Shall be expressed in the instru- 
ment creating the estate, every sale, 
conveyance, or other act of trustees 
in contravention of the trust shall be 
void, or by 2 Rev. St. p 195 § 176, re- 
lating to proceedings for the sale of 
infants’ estates, and prohibiting the 
sale or other disposition of real es- 
tate against the provisions of any 
last will or of any conveyance by 
which such estates or term was de- 
vised or granted to such infant. 
Wood v. Mather, 38 Barb. 473 [aff 44 
N.Y. 249]. (7) Under a will giving 
property to a trustee for a husband’s 
benefit without power of sale, stat- 
utes do not authorize the surrogate 
to order a sale of realty independently 
of the will, the trustee’s remedy being 
to apply to the supreme court. In re 
Roscoe’s Will, 216 N.Y.S. 620, 127 
Mise: 773. (8) “The provisions of 
section 215 of the Surrogate’s Court 
Act apply to the sale of personal 
property only where it is directly 
owned by the estate. It has no ap- 
plication to a case where a corporate 
entity intervenes. The powers of the 
surrogate under section 215, Surro- 
gate’s Court Act, to advise the rep- 
resentative, or to instruct him as to 
the sale of securities owned by the 
estate, has been sparingly exercised 
by the Surrogates’ Courts and only 
in exceptional cases. That policy has 
been founded upon the responsibility 
of the executor or trustee selected by 
the decedent himself to discharge the 
duty placed upon him by law or the 
terms of the will.” In re Pulitzer’s 
Estate, 249 N.Y.S. 87, 100, 139 Misc. 
575 [Supplemented 251 N.Y.S. 549, 140 
Misc. 572, and aff 260 N.Y.S. 975}. 
(9) The jurisdiction of the court has 
also been upheld under statutes au- 
thorizing the sale of particular trust 
property. Williamson vy. Suydam, 6 
Wall. 723, 18 L.Ed. 967; In re Bull, 
45 Barb. 334, 31 How.Pr. 69. 


[h] In North Carolina, under Rev. 
§ 1590, authorizing a sale of property 
affected by certain contingencies, the 
statute making express provision to 
the effect that, when the interest of 
all the parties would be materially 
enhanced by it, a sale may be had ef 
the property or any portion for rein- 
vestment either in purchasing or im- 
proving real estate,'and the court 
having held that by correct interpre- 
tation the statute authorizes in prop- 
er instances a sale of a part of the 
property for the preservation and im- 
provement of the remainder, the 
courts may decree a Sale of a portion 
of trust property for the protection 


and preservation of the remainder, 
notwithstanding limitations in the 
lease or deed creating the estate 


which apparently imposed restrictions 
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utes are constitutional’? and should be liberally 
Hven without such permissive statutes, 


econstrued.** 


however, a court of equity has inherent power, 
only in cases where the trust instrument confers 
a power of sale on the trustee, but in cases where 


on the powers of the trustees in this 
respect, when it is properly establish- 
ed that a sale is required by the ne- 
cessities of the case and the success- 
ful carrying out of the dominant pur- 
poses of the trust. Middleton v. 
Rigsbee, 102 S.H. 780, 179 N.C. 437. 


{i] Im Pennsylvania, under Act 
WING w Loud NCE sD. SSS) sue, CL. Onp 
providing that ‘‘The several courts 
aforesaid shall exercise the jurisdic- 
tion conferred ; where there 
is a power of sale; and . Pay, 
one or more persons required to con- 
Sent or join in its exercise . 
refuse to act (or) unreasonably with- 
hold consent,” a dry trustee having 
only a duty to convey property to ben- 
eficiaries, and no discretion as to its 
sale and no power of sale, the court 
cannot order a sale because the ces- 
tuis que trustent fail to agree in re- 
gard thereto, nor does any other pro- 
vision of the act authorize the trustee 
of a passive trust to invoke the ju- 
risdiction of court. In re Behringer’s 
Estate, 108 A. 414, 265 Pa. 111. 


[ji] In Tennessee statutes confer- 
ring jurisdiction “as to any kind of 
property, and whether the interest or 
estate of the party under disability, 
or any of the parties litigant, is in 
possession, reversion or remainder, or 
subject to any limitation, restriction, 
or contingency whatever,” and as to 
“proper ty so limited that persons not 
in being may have an estate or inter- 
est therein, if all those in- 
terested then in ‘peing are before the 
court, and it is satisfactorily shown 
to be necessary, or manifestly for the 
interest of such persons then in be- 
ing, having a common interest with 
those who may come into being,” au- 
thorize the sale of land conveyed in 
trust for the grantor’s wife and at 
her death for his own use during life 
and at his death for the use of such 
child or children, or the children of 
such child or children as may then be 
living, the wife having died leaving 
the grantor, one child, and one grand- 
child surviving. Gray v. Barnard, 1 
Tenn.Ch. 298 [aff 3 Baxt. 62]. 


52. Marshall y. Anderson’s Trus- 
tee, W62°S WW. 559, 157 Ky. 127; Towle 
v. Forney, 11 N.Y.Super. 164 [aff 14 
N.Y. 423]. 


53. Petition of Equitable Trust 
Co., 147 A. 231, 17 Del.Ch. 21. 


fa] Bule applied.—Where the 
statute permits the court to order or 
authorize disposition of trust prop- 
erty provided such disposition is not 
“expressly” prohibited by the instru- 
ment creating the trust, the word “ex- 
pressly” should be regarded almost 
literally if not literally. Petition of 


Equitable Trust Co., 147 A. 231, 17 
Del.Ch. 21. 
54, Ala. arnett, 87 So. 


324, 205 Ala. 220; Bibb v. Bibb, 86 So. 
376, 204 Ala. 541; McCreary v. Bill- 
ing, 58 So. 311, -176 Ala, 314, Ann.Cas. 
1915A 561. 

Cal.—Alemany  v. 
Cale 283; 

Conn.—Hull v. Holloway, 20 A. 445, 
58 Conn. 210. 


Ga.—Gunby v. Alverson, 91 S.E. 
556, 146 Ga. 536; Ansley v. Pace, 68 
Ga. 402; White v. Dinkins, 19 Ga. 285. 


Tll.—Suiter v. McWard, 159 N.E. 
799, 328 Ill. 462; Arnold v. Arnold, 156 


Wensinger, 40 
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not 
ficiaries ;°4 


N.E. 758, 325 Ill. 500; Johns v. Mont- 
gomery, 106 N.E. 497, 265 Ill. 21, L.R. 
A.1916B 1073, Ann.Cas.1916A 996; 
Roberts v. Roberts, 102 N.E. 239, 259 
Ill 115; Hale ve Hale, 33° NB. 3858, 
146 Ill. 227, 20 L.R.A. 247. 


Ky.—Latta vy. Louisville Trust Co., 


2470 SEW. 91108) 198° Ky. 45; © Vickers 
v. Vickers, 225 S.W. 44, 189 Ky. 323; 
Hegan v. Netherland, 133 S.W. 546, 


141 Ky. 686; Coleman-Bush Inv. Co. 
v. Figg, 25 S.W. 888, 95 Ky. 403, 15 
Ky.L. 817; Walker v. Smyser, 80 Ky. 
620, 4 Ky.L. 662; Meddis v. Bull's 
Adm’r, 18 S.W. 6, 13 Ky.L. 767; Rob- 
inson v. Fidelity Trust, ete., Co., 11 
S.W.. 806) 11 Ky. Ee 313: 


Md.—Farmer vy. Quinn’s Trust Es- 
tate, 105 A. 763, 133 Md. 558; Seeger 
v. Hunting, HG IN 960, 78 ad. 54; 
Caldwell v. Bro 7 A. 264, 66 Md. 
293; Goltier’s Case, 3 Bland 200 note. 


Mass.—Bartlett v. Slater, 97 N.B. 
991, 211 Mass. 334; Winsor v. Mills, 
32 N.E. 352, 157 Mass. 362. 


Mich.—Young v. Young, 237 N.W., 
536, 255 Mich. 173; 77 A.L.1R.: 963: 


Minn.—Mayall v. Mayall, 65 N.W. 
942, 68 Minn. 511. 


Miss.—Mayes v. Mayes, 97 So. 548, 
133 Miss. 213; Prewett v. Land, 36 
Miss. 495. 


Mo.—Von Schrader v. Cornet, 3 S. 
W.(2d) 706; Wiggins v. Perry, 271 
S.W. 815. 


N.J.—Vrooman yv. Virgil, 88 A. 372, 
81 N.J.Eq. 301; Van Houten v. Toto- 
wa First Reformed Dutch Church, 17 
N.J.Bq. 126. 


N.Y.—In re Pulitzer’s Estate, 249 
N.Y.S. 87, 139 Mise. 575 [supplement- 
ed 251 N.Y.S. 549, 140 Misc. 572, and 
aff 260 N.Y.S. 975]; Matter of Hid- 
den, 118 N.Y.S. 589, 63 Misc. 535. 


N.C.—Middleton v. Rigsbee, 102 S. 
BK. 780, 179 N.C. 437; American Trust 


eee v. Nicholson, 78 8.H. 152, 162 N.C. 
ato. 
N.D.—Rasmusson v. Schmalenberg- 


er, 235 N.W. 496, 498, 60 N.D. 527 [cit 
Cyc]. 


Pa.—In re Franklin St. Methodist 
Episcopal Church of Johnstown, 95 
A, 89, 249 Pa. 275; Crouse’s Hstate, 


24 Pa.Dist. 557; Barndt’s Estate, 23 
Pa, Dist.42265, Hess’: Hstate, 22 Pa: 
Dist. 1028; Phillips’ Estate, 21 Pa. 
Comer 


R.I.—Hopkins v. Curtis, 109 A. 82, 


42 R.I. 552; Quidnick Co. v. Chafee, 
1B rRAle So OT. 


S.C.—Lynch v. Lynch, 159 S.E. 26, 
OL Lob Anes LO, (80 MA. UR 99 7s ore 
Cyl;  kortonwayv.. Howard): 1382 .Siky 
859, 187 S.C. 11; Patton v. First Pres- 
byterian Church of Greenville, 123 S. 
1D ee ASH On alae 


Tex.—Crawford v. El Paso Land 
Improvement Co., 201 S.W. 233. 


Va. 7 LS sGratt. 
(59 Va.) 651, 98 Am.Dec. 698. 

Wis.—Upham y. Plankinton, 165 N. 
W. 18, 166 Wis. 271. 


: Ga ey Re v. Goldingham, L.R. 8 
902; Browne vy, Paull, 16 Jur. 


Q 
a 


<M court of equity has the inherent 
power to direct a sale of trust prop- 
erty in cases where the trust fund 
can, by reason of such sale, be more 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 609 


it does not, to order or prohibit a sale of trust prop- 
erty where such action is necessary to the execu- 
tion of the purposes of the trust and for the pro- 
tection of the estate and the rights of the bene- 
but generally, the trust estate, or the 


beneficially administered in accord- 
ance with the intention of the testa- 
tor.” Hegan v. Netherland, 133 S.W. 
546, 547, 141 Ky. 686. 


[a] Orphan’s court has jurisdic- 
tion to order sale. Crouse’s Est., 24 
Pa.Dist..5d7; - Barndt’s Hst.,.23), Pas 
Dist. 226; Hess’s HEst., 22 Pa.Dist. 
1028°. Phillips’? Est-217Pa.cow26i 


[b] Surregate’s court in the ex- 
ercise of equitable jurisdiction should 
authorize trustees to exercise their 
general authority to sell trust assets 
to protect the estate. In re Pulitzer’s 
Estate, 249 N.Y.S. 87, 139 Misc. 575 
[supplemented 251 N.Y.S. 549, 140 
Mise. 572, and aff 260 N.Y.S. 975]. 


[ec] Rule applied.—(1) Where 
property devised in trust had depreci- 
ated in value, so that the building 
was condemned, and it was subject 
to tax liens, which the trustee could 
not discharge, it was proper for a 
court of equity to direct sale of the 
trust property for reinvestment. 
Bibb v. Bibb, 86 So. 376, 204 Ala. 
541. (2) A conveyance to a trustee, 
with power to sell on the written con- 
sent of the cestui que trust, admits 
of the equitable enforcement of a sale 
with such consent, by a substituted 
trustee, who has neyer received a deed 


from the trustee named. Coleman- 
Bush Inv: ‘Co. -v.) Pigg; 25'S: we 888; 
95 Ky. 408, 15 Ky.L. 817. (3) Where 


an heir at law, who is a party to an 
expensive and protracted litigation 
over a will, conveys her interest in 
the estate to a trustee, and constitutes 
the trustee an attorney to conduct the 
litigation to a conclusion, a court of 
equity has power to ratify a compro- 
mise of the litigation and, if neces- 
sary, to decree a sale of -so much of 
the property involved as may be nec- 
essary to carry it into effect, although 
acts (1868) ec 273, giving courts of 
equity the power to decree a sale, 
Where one or more are entitled to an 
estate for life with remainder over, 
further directs the investment of the 
proceeds to inure in like manner to 
the parties as by the original grant. 
Caldwell vy. Brown, 7 A. 264, 66 Md. 
293. (4) Where an absolute devise 
of land is made for certain purposes, 
and conditions so change as to require 
a change of location or even a con- 
version of the property into cash, to 
be applied for the purposes and in 
furtherance of the donor’s object, a 
sale may be ordered. In re Frank- 
lin St. Methodist Episcopal Church 


of Johnstown, 95 A. 89, 249 Pa. 275. 


(5) A trustees’ sale of land, without 
the required approval of over fifty 
per cent in interest of owners, is 
properly enjoined. Von Schrader v. 
Cornet, (Mo.) 3 S.W.(2d) 706. 


[d] Order to execute deed.— Where 
trustees entered into a contract for 
the sale of land, pursuant to terms of 
the will, but, because of expiration 
of the trust, were without authority 
to execute a deed of conveyance, and 
both parties are ready and willing to 
keep such contraet, the court will di- 
rect that the trustees execute the 
proper deed of conveyance. Wiggins 
v. Perry, (Mo.) 271 S.W. 815. 


[e] Where infants are benefici- 
aries.—(1) ‘On account of its broad 
and comprehensive jurisdiction over 
infants (see Infants § 9) (2) and their 
property (see Infants § 97) (3) a 
court of equity has power to order 


+ 


‘ 
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purposes of the trust, must be endangered before 
a court of equity will act, the mere fact that the 
contemplated sale will be a profitable financial 
transaction, resulting in a monetary benefit to the 
beneficiary, not being deemed sufficient ground for 
invoking the aid of the court.*® Although the pro- 
cedure is permitted by statute in some jurisdic- 
tions,°® it has been held that the court will not order 
a sale where the rights of part of the beneficiaries 
are so contingent that they cannot be ascertained 
and protected,°* nor will it order a sale against 
the wishes of one possessing the whole beneficial 
interest,°S or interfere with or control a discretion- 
ary power of sale vested in a trustee, in the absence 
of an abuse of diseretion;°® but if the judgment of 
the trustee appears to have been swayed by private 
interests and selfish ends, and the price is utterly 
disproportionate to the real value of the property, 
a court of equity will not sanction the act.°° The 
court cannot, by ordering the sale of trust property, 
subject the interest or estate, even by way of con- 
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tingent remainder, of one person to the benefit of 

another, unless the trust discloses a clear purpose 
that it may be done.*? The court may order a con- 
veyanee where authority to do so is given by the 
trust instrument,*? and may authorize a sale even 
though the trustee was empowered to sell without 
a court order.®*? On the other hand, statutes re- 
quiring an order of court in order to pass title to 
trust property have no application where an ex- 
press power of sale is conferred by the trust 1n- 
strument,** or where the grantor in the deed of 
trust has not a fixed and certain interest, either in 
the property conveyed or in the execution of the 
trust.65 After a court of equity has taken juris- 
diction of proceedings involving the sale of trust 
property, however, the trustee is powerless to sell 
without an order of the court.°® Even though the 
trust declaration requires consent of all the bene- 
ficiaries to a sale,®’ the court has power to order 
a sale if such consent is unreasonably refused.** 


Accomplishment of object pending suit deprives 


the sale of land held in trust for mi- 
nors, where the sale will advance the 
welfare and interests of such minors 
(Hale v. Hale, 33 N.B. 858, 146 111. 
227, 20 L.R.A. 247; Goltier’s Case, 3 
Bland (Md.) 200 note).. (4) So equity 
will permit trustees to change the 
character of the trust property when 
manifestly for the benefit of an in- 
fani,, or will ratify such’ change, 
where it would have authorized the 
change, if asked. McCreary v. Bill- 
ing, 58 So. 311, 176 Ala. 314, Ann.Cas, 
1915A 561. But see Kennedy v. Pear- 
son, (Tex.Civ.App.) 109 S.W. 280 
(where the beneficiary was a minor, 
but it was held that the district court 
had no authority to order a sale on 
that ground, as equitable jurisdiction 
over infants was vested in the county 
court). 

Compelling execution of power gen- 
erally see Powers § 94. 

55. Ill.—Cary v. Cary, 141 N.E. 156, 
309 Ill. 330; Johns v. Johns, 50 N.E. 
337, 172 Ill. 472; Outhet v. Follansbee, 
218 Ill.App. 512. 


Minn.—Mayall v. Mayall, 
942, 63 Minn. 511. 

Miss.—Mayes v. Mayes, 97 So. 548, 
133 Miss. 213. 


N.Y.—In re Roe, 23 N.E. 1063, 119 
N.Y. 509; Adams v. Van Vleck, 4 Dem. 


65 N.W. 


Surr. 343. 
Pa.—Cotton’s Est., 21 Pa.Co. 451. 
Tex.—Kennedy v. Pearson, (Civ. 
App.) 109 S.W. 280. 
56. See statutory provisions; and 


Burge v. Fidelity Trust, etc., Co., 66 
S.W... 768, 112 Ky. 683, 23 Ky.L. 1925; 
Whitworth vy. Wilson, (Tenn.Ch.A.) 55 
S.W. 1067 (both applying such stat- 


utes). 
67 (In! re Turner; 10° Barbs: (N-Y.) 
552; Smith v. Smith, 24 S.E. 666, 118 


NO. 735; Younes v. Young, 2 °S.E. 78, 
7 INC. 1323) Justice vy, Guion;, 76 N- 
C. 442. 


[a] In Maryland (1) a court of eq- 
uity had no power to decree a sale of 
real estate to bind the interest of un- 
born contingent remaindermen, prior 
to Act (1868) ce 273 (Long v. Long, 62 
Md. 33), (2) and, under that act, it 
has no jurisdiction to make a decree 
of sale in such a case, except upon 
the concurrence of two conditions 
precedent at the date of the decree, 
namely, that. all parties in interest, 
who would be entitled if the con- 
tingency had happened at the date of 


the decree, are parties to the proceed- 
ing, and that the sale appears to be 
advantageous to the parties concern- 
ed (Ball v. Baltimore Safe Deposit, 
ete, Cos) 48 Aw 155;° 92> Mid.508) 527k. 
R.A. 403). 


58. Craig v. Leslie, 
S.) 563, 4 L.Ed. 460. 


59. Cal.—Mansfield v. Los Ange- 
les County Dist. Agricultural Assoc. 
Numbers, 6.5 9 Gevkes LOO ak 4en@ala ph45 
Murphy y. Union Trust Co., 89 P. 988, 
5 Cal.App. 146. 


gia CLD ape v. Wildman, 37 Conn. 


oO 


3 Wheat. (U. 


D.C.—Howard v. Holmes, 52 App.D. 


C. 93, 281 F.'597. 
Ill._—Metsker v. Metsker, 151 N.E. 
539, 320 Ill. 547; Martin v. McCune, 


149 N.E. 489, 318 Ill. 585; Dickson v. 
New York Biscuit Co., 71 N.E. 1058, 
211 Ill. 468. 


Iowa.—Dickey v. Barnstable, 98 N. 
W. 368, 122 Iowa 572. 


Ky.—Walker-v. Smyser, 80 Ky. 620, 
4 Ky.L. 662. 


Md.—Kramme v. Mewshaw, 128 A. 
468, 147 Md. 535. 


Mass.—Proctor v. Heyer, 122 Mass. 


525; Eldredge v. Heard, 106 Mass. 
579; Penniman v. Sanderson, 13 Al- 
len 193. 


N.Y.—Hancox v. Wall, 28 Hun 214; 
Cary.v. Carman, 190 N.Y.S. 193, 116 
Misc. 463; Huggins v. Lewis, 64 N. 
Y.S. 355, 31 Mise. 292; Champlin v. 
Champlin, 3 Edw. 571. 


N.C.—Lide v. Wells, 128 °S.E. 477; 


190 IN, Cx Sil: 

Ohio.—Union Sav. Bank & Trust 
Cor iv, ‘Alter 132" NEY 834) 1:03) Ohio 
St. 188. 


S.C.—Campbell v. Virginia-Caro- 
une Chemical Co., 47 S.H. 716, 68 S.C. 


Eng.—In re Blake, 29 Ch.D. 9138; 
Camden v. Murray; 16 Ch.D. 161. 


Ont.—Clark v. Keefer, 29 Ont. 557; 
In re Parker, 20 Grant Ch. 389. 


[a] Rule applied.—Where the pur- 
chaser of his cotenant’s interest in 
the property agreed that, in the event 
of sale at a profit he would share the 
profit with his former cotenant, the 
right of the cotenant depends upon 
the will of the purchaser, since the 
time and terms of sale reside in his 
discretion, and equity will not com- 


pel the purchaser to sell and share 
the profits unless the available price 
is such that the refusal to sell would 
shock the conscience of the court. 
Howard y. Holmes, 52 App.D.C. 93, 281 
Fy 597. 


[b] Disagreement of trustees.— 
The court will not order a sale on the 
disagreement of the trustees as to 
the exercise of a discretionary power 
oF Sale Camden v. Murray, 16 Ch.D. 
161. 

Judicial interference with discre- 
cares AH trustee generally see supra 

Supervision of court over execution 
of powers generally see Powers § 131. 


60. Wormley Vv. Wormley, 8 
Wheat. 421, 5 L.Ed. 651 [aff 30 F.Cas. 
No. 18,147, 1 Brock. 330]. 


61. Weakley v. Barrow, 192 S.W. 
927, 187 Tenn. 224. 
[a] Rule applied.—A court of 


chancery is authorized to direct the 
sale of a portion of the unimproved 
trust property to improve the balance 
so as to produce a sufficient income 
for the life beneficiary, but not for 
the purpose of applying such pro- 
ceeds directly to the life beneficiary’s 
support. Weakley v. Barrow, 192 S. 
W. 927, 137 Tenn. 224. 


62. Bredell v. Kerr, 147 S.W. 105, 
242 Mo. 3817. 
[a] Illustration.—A deed having 


granted property to a trustee to per- 
mit a college to use the property for 
educational purposes, on condition 
that the trustee should not convey it 
for any purpose unless ordered by a 
court of competent jurisdiction in ful- 
fillment of the purpose for which the 
college was organized, a decree di- 
vesting the trustee of title on his res- 
ignation and vesting it in another was 
not contrary to the trust. Bredell 
Vaikeerr,, 147 3S: Wi 0550 2426 Miowed iene 


63. Gleason v. Hastings, 180 N.E. 
129, 278 Mass. 409; Tifft v. Ireland, 
172 N.E. 865, 273 Mass. 56. 


64. Iles v. Martin, 69 Ind. 114; 
Elizabethtown, etc., R. Co. v. Killen, 
50 S.W. 1108, 21 Ky.L. 122; Glover v. 
Baum, 25 S.W. 274, 15 Ky.L. 688. 


65. Prather v. McDowell, 8 Bush 
(Ky.) 46. 
66. Maddux v. Triplett, 15 S.E. 
89 Va. 318. ‘ skh 
67. See supra § 607. 
68. In re Freeman, 37 A. 591, 181. 
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the court of further jurisdiction to order or con- 
firm sales of trust property.°® 


Duty of trustee to invoke aid of court. It is not 
the right or duty of a trustee in every case to invoke 
the aid of a court of equity before making a sale 
of the trust subject, for if there are no real impedi- 
ments in the way of a fair execution of the trust, 
then its aid is not necessary, and the costs of a 
lawsuit ought not to be added to the ordinary cost 
of executing the trust.7° It has been held proper, 
however, for the trustee to ask the aid of the court 
in a case where the profits of the trust fund proved 
inadequate for the purposes of the trust,’ or where 
his rights and title are doubtful on account of 
their depending on matters not of record;’? and 
where a trustee considers the time opportune for 
exercise of his discretionary power of sale, but the 
beneficiaries object, the trustee should apply to 
the court for instructions.‘? So, where the trustee 
making the sale is also a director of the corporation 
attempting to purchase the property, it is his duty 
to apply to the court for instruction."+ 


[§ 610] bb. Peremptory Power. The court may 
compel the execution by the trustee of a peremp- 
tory power of sale7® even after the lapse of a great 
length of time7™® and although the property is sit- 
uated in another state;77 or another trustee may be 
appointed in place of the one failing to act.7* The 
court will not, however, compel the execution of 
such a peremptory power at a time when the mar- 
ket is in a state of great stagnation.7® 
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[§ 611] (b) Other Grounds for Ordering Sale. 
In addition to the general ground of the protection 
and preservation of the estate and the execution of 
the purposes of the trust,®° there are certain spe- 
cific grounds upon which a court may base an order 
for the sale of trust property.51 It is within the 
authority of a court to direct the sale of trust prop- 
erty which, in its present state, is largely, if not 
wholly, unproductive,8? and is not yielding the in- 
come contemplated,’* or which is diminishing in 
value.’ This doctrine, however, rests upon the 
presumed intention of the testator,®® and the court 
may refuse to order a sale of lands which, although 
unproductive at the time, would be more valuable 
to the remaindermen by being allowed to remain 
in their then state.8* It is competent for the court 
to order the sale of trust property to satisfy the 
lien of a ecreditor,®? as well as in cases where the 
property would otherwise be sold for taxes,*® or 
in condemnation proceedings;®® but the court will 
not order a sale to pay debts, such as for repairs, 
which ean be satisfied out of the rents,®° or to pay 
off encumbrances created by remaindermen, which in 
no manner affect. the trust estate,9! and the mere 
fact that the trustee has made a contract to sell does 
not warrant an order permitting such sale.°? 


[§ 612](c) Effect of Express Prohibition of Sale 
by Trustee. A court of equity will not order or 
prohibit a sale when such order would be in direct 
opposition to the express terms of the trust,9* un- 


Pa 405,098 Am. sn. 6595 Breeman 
Hist, 21) ParDist. 2. 
69. Belcher v. Tredway, 118 S.E. 
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[a] @hus, where suit was brought 
to procure a trust to be administered 
in a certain way by sale of particu- 
lar lands and pending suit the object 
thereof had been fully accomplished, 
the court thereafter had no power to 
make further sales of the land em- 
braced in the trust or to confirm sales 
already made. Belcher v. Tredway, 
118 S.E. 79, 1386 Va. 181. 


70. Hudson v. Barham, 43 S.E. 189, 
101° Va. 63). 99 Am.S:R. 8493) George 
v. Zinn, 49 S.E. 904, 57 W.Va. 15, 110 
Am.S.R. 721. 


71. Doswell v. Anderson, 1 Patt.& 
H. (Va.) 185. 


72. Simmons v. Baynard, 30 F. 532. 

73. Duthie v. Gallagher, (B.C.) 
[1930] 2 Dom.L.R. 582. 

74. Shanley’s Estate v. Fidelity 
Union-Trust Co: (N.J.Ch,)c 157, A. 160, 

75. Metsker v. Metsker, 151 N.E. 
539, 320 Ill. 547; Kintner v. Jones, 


23 N.E. 701, 122 Ind. 148; In re Lich- 
tenberg’s Hstate, 185 N.Y.S. 913, 114 
Misc. 89; Matter of Fargo, 45 N.Y.S. 
132, 20 Mise. 137, 2 Gibb.Surr. 212. 


[a] Where trustee unreasonably 
fails to act (1) he may be compelled 
to proceed with the execution of a 
trust imposing an imperative duty to 
sell real estate. Metsker v. Metsker, 
PTSD ON. F539, 320 WM, 547. (2) Thus, 
where almost thirteen years have 
elapsed since the testator’s death 
without complete disposition of cer- 
tain unimproved and unproductive 
realty, the trustee, bound to sell such 
realty, Should do so at the earliest op- 
portunity, and a decree on an ac- 


counting should direct sale within six 
months. In re Lichtenberg’s Estate, 
185 N-Y.S. 913, 114 Mise; 89. 


76. Smith v. Bakes, 20 Beav. 568, 
52 Reprint 728. 


Vi acamppell’s § Case; 42.1 Bland 
(Md.) 209, 20 Am.D. 360. 
78. Metsker v. Metsker, 151 N.E. 


539, 320 Ill. 547. 


79. Matter of Fargo, 45 N,Y.S. 732, 
20 Misc. 137. 


80. See supra §§ 609, 610. 
81. See cases infra this section. 


82. Ill.—Hale v. Hale, 33 N.E. 858, 
146 Tl) 227, 20 L.R.A. 247. 


Ky.—Owen v. Burks, 151 SW. 369, 


151 Ky. 162; Meddis v. Bull; 18 S.wW. 
(ip WG Weeahi be WiRre 

Mass.—Marshall y. Caldwell, 125 
Mass. 435; Hidden vy. Hidden, 103 
Mass. 59. 


N.Y.—Webster Realty Co. v. Dela- 
no, 120 N.Y.S. 440, 135 App.Div. 488. 


Pa.—Moorhead v. Wolff, 16 A. 520, 
123 Pa.St. 365; Phillips’ Mst., 10 Pa. 
Dist. 99. : 


S.C.—Lesesne v. Cheves, 90 S.E. 87, 
LO5 S.C 43\2. 


83. Matter of Morris, 18 N.Y.S. 
680, 68 Hun 619 [aff 81 N.E. 627, 133 
N.Y. 693]; Lenow v. Arrington, 69 
S.W. 314, 111 Tenn. 720. 


[a] Rule applied.—Where a large 
net income is turned into a deficit, by 
reason of reduced rents and increased 
burdens on the property, and the in- 
come, which would otherwise have 
been insufficient to pay for the con- 
struction of a new building, thereby 
becomes insufficient for that purpose, 
the court may order a sale of the 
property. Lenow vy. Arrington, 69 S. 


W. 314, 111 Tenn. 720. 


84. Dexter v. Dexter, 174 N.E. 493, 
274 Mass. 273, 77 A.L.R. 750; Weld v. 
Weld, 50 A. 490, 23 R.I. 311. 


[a] Thus, where an estate, in 
whole or in part, is of a wasting na- 


ture, Such as minés, timber lands, 
leaseholds, and unproductive prop- 
erty, it is sometimes directed to be 


sold or converted, the investment 
capitalized, and an adjustment made 
between the life tenant and succes- 
sive takers. Dexter v. Dexter, 174 N. 
EE. 493, 274 Mass. 273, 77 A.L.R. 750. 


85. Dexter v. Dexter, supra. 
86. Troy v. Troy, 45 N.C. 85. 
87. Forbes v. Smith, 43 N.C. 30. 


88. Bourquin v. Bourquin, 47 S.B. 
639, 120 Ga. 115; Johns v. Montgom- 
ery, LOG IN.E. “49% e265 Ril od cael 
1916B 1073, Ann.Cas.1916A 996; 
Greenlaw v. Greenlaw, 16 Lea (Tenn.) 
435; Ruggles v. Tyson, 79 N.W. 766, 
aes Wis. 500, 81 N.W. 367, 48 L.R.A. 


89. Rolfe, ete., Asylum vy. Lefebre, 
45 A. 1087, 69 N.H. 238. 


90. Stone v. Maxey, 2 Ky.L. 389; 
Thurston vy. Thurston, 6 R.I. 296. 


91. Matter of Mills, 50 N.Y.S. 995, 
28 App.Div. 258 [aff 50 N.Y.S. 966, 22 
Misc. 629]. 


92. In re Roscoe’s Will, 216 N.Y.S. 
620, 127 Misce.,: 773. 


[a] Reason for rule.—‘If he had 
no power to.sell, he had no right to 
contract.” In re Roscoe’s Wil, 216, 
N.Y.S. 620, 127 Misc. 773. 


93. U.S.—Markoe v. Maxcy, 16 F. 
Cas.No79;5093.-5 CranchG:@" 306: 


D.C.—Simon v. Simon, 58 App.D.C. 
158, 26 F.(2d) 530. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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less authority to do so is conferred by statute,°* 
or unless the cireumstances are such as to justify 
the court in changing the scheme of the settlor in 
order to effectuate his general purposes.°® 
spects a sale, the court will be guided by the policy 
of protecting trust funds, rather than blind obedi- 
ence by the trustee to the testator’s language,®® and 
will protect the beneficiaries of the trust from seri- 
ous loss or total destruction of a substantial trust 
asset by reading into the declaration of trust an 
The power of a court 
of equity to sell trust property to preserve the trust 
from destruction or to prevent a frustration of the 
trustor’s scheme is broader than its power to sell 
merely for the benefit of the beneficiaries,?* and the 
court can order a sale notwithstanding an express 
prohibition in the trust instrument, where the ex- 
igeney arising from unforeseen circumstances re- 
quires the sale to preserve the property to answer 


implied power of sale.°7 


Tll.—Johns v. Johns, 50 N.EB. 337, 
172 Ill. 472; Outhet v. Follansbee, 218 
Ill.App. 512. 


Md.—Ball v. Baltimore Safe De- 
posit, ete., Co., 48 A. 155, 92 Md. 503, 
52 L.R.A. 403; Burroughs v. Gaither, 
7 A. 243, 66 Md. 171; Brown v. State, 
feAs, 4. 6 Avent 2. G4eeMia es 199. 


Mass.—Robinson y. Cogswell, 78 N. 
E. 389, 192 Mass. 79; Hidden v. Hid- 
den, 103 Mass. 59; In re Davis, 14 
Allen 24, 


Mich.—Mills v. Michigan Trust Co., 
82 N.W. 1046, 124 Mich. 244, 


N.Y.—In re Easterly, 96 N.E. 122, 
202 N.Y. 466; In re Turner, 10 Barb. 
552. 

[a] Rule applied.—(1) Under a 
statute authorizing the court to act 
where the “will does not prohibit a 
sale.’ Simon v. Simon, 58 App.D.C. 
158, 26 F.(2d) 530. (2) Where, under 
the terms of the will, a sale could not 
be ordered until after the son of the 
testator had elected not to take the 
property and give security for the 
payment of an annuity. Hidden v. 
Hidden, 103 Mass. 59. (3) The set- 
tlor’s wishes as to which one of 
several properties should be sold first 
will be respected by the court. Rob- 
inson v. Cogswell, 78 N.E. 389, 192 
Mass. 79. 


94. Consolidated Realty Co. v. 
Norton’s Trustees, 283 S.W. 969, 214 
Ky. 586; Middleton y. Rigsbee, 102 S. 
H.780, 179) N-C) 43874" Brock-v. Penn- 
sylvania Steel Co., 52 A. 190, 203 Pa. 
249. 


[a] Thus a will executed, after 
the effective date of a statute provid- 
ing for the sale of a trust estate, is 
subject to the terms of the statute 
(Acts 1881-1882 c 991)! Consolidated 
Realty Co. v. Norton’s Trustees, 283 
S.W. 969, 214 Ky. 586. 


95. Curtiss v. Brown, 29 Ill. 201; 
Conkling v. Washington University, 2 
Md.Ch. 497. 


Change of scheme generally see su- 
pra § 549. 


96. In re Pulitzer’s Estate, 249 N. 
Y.S. 87, 139 Mise. 575 [supplemented 
251 N.Y.S. 549, 140 Mise. 572, and aff 
260 N.Y.S. 975]. 


97. In re Pulitzer’s Estate, supra. 


[a] Reason for rule.—The law as- 
sumes that the testator realized that 
securities bequeathed in trust may 
become so unproductive or diminished 
in value as to authorize their sale 
where extraordinary circumstances 
develop. In re Pulitzer’s Hstate, 249 
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As re- 


N.Y.S. 87, 1389 Mise. 575 [supplement- 
ed 251 N.Y.S. 549, 140°Misc. 572, and 
aff 260 N.Y.S. 975]. 


Implied power of sale in trust in- 
strument generally see supra § 598. 


gs. Outhet v. Follansbee, 218 Ill. 
App. 512; Weakley v. Barrow, 192 S. 
W. 927, 137. Tenn. 224. 


99. Young v. Young, 237 N.W. 535, 
255 Mich. 173, 77 A.L.R. 963; In re 
Pulitzer’s Estate, 249 N.Y.S. 87, 139 
Mise. 575 [supplemented 251 N.Y.S. 
549, 140 Misc. 572, and aff 260 N.Y.S. 
975]; Weakley v. Barrow, 192 S.W. 
927, 1387 Tenn. 224. 


[a] Thus (1) where taxes and 
special assessments against unim- 
proved trust property threaten to de- 
stroy the trust not only as to the life 
beneficiary but as to the remainder- 
men, the court of chancery can direct 
the sale of so much thereof as is nec- 
essary to preserve the property for 
the beneficiaries. Weakley v. Barrow, 
192" SAW) 827,13) Denn: 224. (2) 
“When ‘the will directs that the trus- 
tees and the life tenants shall not 
sell or mortgage property, but shall 
keep and hold it intact, a court of 
equity has jurisdiction and power to 
authorize a sale, when it appears that 
the building on the property has: been 
destroyed by fire, the proceeds from 
the insurance are insufficient to re- 
build, and the taxes and _ other 
charges each year are far in excess 
of the income.” Young v. Young, 237 
N.W. 535, 537, 255 Mich. 173,-77 A.L.R, 
963. (3) When untoward and unfore- 
seen conditions and exigencies arise, a 
court of equity has the inherent pow- 
er to take into consideration not only 
what would have been the wishes of 
the testator, but also what will safe- 
guard the trust fund for the heirs 
(Young v. Young, supra), (4) and a 
court of equity may properly order a 
resale of trust property five years 
subsequent to a revious order of 
disafirmance of he original sale 
(Young v. Young, supra). 


1. Conn.—Bankers’ Trust Co. of 
New York v. Greims, 142 A. 796, 108 
Conn. .2'59: 

Me.—Graney v. Connolly, 126 A. 
878, 124 Me. 221; Mann v. Mann, 120 
A. 541, 122 Me. 468. 


N.J.—Price v. Long, 101 A. 195, 87 
N.J.Eq. 578. 


N.Y.—In re Roche’s Will, 251 N.Y. 
S. 347, 233 App.Div. 236 [mod on 
other grounds 182 N.E. 82, 259 N.Y. 
458]. 


N.C.—Middleton vy. Rigsbee, 102 S. 
E. 780, 179 N.C. 4387. See Lide v. 


the primary purposes of the trust.®® 
standing a direction to hold the trust property, the 
court may order a sale thereof if an emergency 
arises or if changed conditions require a sale and 
reinvestment for the beneficiaries’ best interests,? 
and a statute prohibiting a trustee from disposing 
of real property in contravention of the trust,? or 
declaring void every sale in contravention thereof,’ 
is not a limitation upon the power of a court of 
equity to order such a gale; 
remedy to life tenants and trustees, in the case of 
land devised without a power of sale, does not oust 
a court of equity of its general jurisdiction to order 
a sale of trust property. 


[§ 613] (2) Proceedings on Application for Sale 
—(a) In General. 
hear an application for a sale of trust property 
ordinarily depends upon controlling statutory pro- 
visions,® and, although presumptions are made in 
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So, notwith- 


and a law giving a 


The jurisdiction of a court to 


Wells, 128 S.E. 477, 190 N.C. 37 
(where lot was devised to trustees 
with directions not to sell for fifteen 
years, superior court was held to 
have power to order sale for invest- 
mest of proceeds upon payment of 
purchase price approved by court in 
proceeding in which persons to take 
on termination of trust were parties 
or representéd). 


Re v. Weld, 50 A. 490, 23 
Rl. 311 


[a] Uiwiliiences and refusal of 
beneficiaries to occupy a home set 
apart for them under a trust instru- 
ment is such a “change of circum- 
stances” not contemplated by the set- 
tlor within the meaning of the con- 
trolling statute as to authorize the 
court to order a sale. Bankers’ Trust 
Co. of New York v. Greims, 142 A. 
796, 108 Conn, 259. 


[b] War and depression.—An 
equity court has jurisdiction to au- 
thorize a sale of stock devised to 
trustees, to be held by them for twen- 
ty-five years, before expiration of 
that time where the business of the 
corporation was seriously affected by 
circumstances including a_ general 
business depression and a world war 
occurring after his death. Price v. 
Long, 101 A. 195, 87 N.J.Eq. 578. 


{c] Property diminishing in value. 
—The court may order the sale of 
bonds, which are diminishing instead 
of appreciating in value, even though 
the trust instrument directs the trus- 
tees to hold the bonds until they can 
be sold at par. Weld v. Weld, 50 A. 
E900 oe wheelie scouel 

2. Rasmusson y. Schmalenberger, 
235 N.W. °496, 60 N.D. 527. 
Ss. Anderson v.. Mather, 


249 


44 N.Y. 


\ 

[a] Reason for rule.—A _ statute 
declaring void every sale or convey- 
ance in contravention of the trust ex- 
pressed in the instrument by which 
the trust was created is a restriction 
upon the trustees, and not a limita- 
tion of the powers of the court. An- 
derson y. Mather, 44 N.Y. 249. 


4. Young v. Young, 237 N.W. 535, 
255 Mich. 173, 77 ALR. 963. 


5. See statutory provisions; 
cases infra this note and section. 


[a] In Georgia (1) the superior 
court has jurisdiction at chambers 
and even in vacation to authorize a 
sale by the trustee of the equitable 
estate of minors. Peavy v. Dure, 62 
S.H. 47, 181 Ga. 104. (2) Soa court 
of chancery, upon a regular applica- 


and 


748 [65 C.J.] 
favor of the regularity of the proceedings and the 
order,® where the proceeding is a statutory one, it 
is essential that the statute be followed in all sub- 
stantial particulars.‘ The main things necessary to 
infuse validity into the application and proceedings 
for an order of the court are that the court have 
jurisdiction of the subject matter,’ and that all 
persons interested who are in esse at the time be 
made parties.2 Where the statute requires that 
in order to authorize a sale it must appear as of the 
date of the decree to be advantageous, a decree for 
the sale upon future applications is not author- 
ized,!° and where the sale did not take place until 
many years after the decree, it will be presumed 
that a sale was not beneficial when the decree was 
made.t!' The court may deeree a sale of lands be- 
yond its jurisdiction where the trustee and all the 
parties are before the court and the trust instrument 
authorized the sale and conveyance of such lands 
by the trustee.12, Where there is no sale on account 
of the purchaser refusing to comply with his bid, 
it is proper for the trustee to advertise the prop- 
erty for sale again on another date.t? Until they 
have been accepted by the court,+4 mere private 
offers to purchase property made in judicial pro- 
ceedings for a sale give the offerors no equity in 
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tion for license to sell pursuant to a contract made 
by him, it is his duty to inform the court of a bet- — 
ter offer received by him.*® 


Partition proceedings. Although the court need 
not proceed under the partition statute in decree- 
ing a sale of trust property,'* where, in a partition 
proceeding, all the parties are before the court, 
antl the declaration of trust impliedly authorized 
the trustee to sell, the parties may take an order 
for the sale of the land by the trustee;1® and where 
a trustee has only the duty to convey property and 
no diseretion as to a sale, and the trust is passive, 
the remedy of the cestuis que trustent and parties 
interested is by proceedings in partition.® 


[§ 614] (b) Parties. The trustee holding the le- 
gal title is a proper party to file a bill for the sale 
of trust property.2° It is not necessary, however, 
that the trustee be a party to the petition for sale; 
it is sufficient if he is a party to the action in which 
it was filed.2+ A surviving trustee, who has never 
renounced the trust, is a necessary party,?? although 
he has never in any way taken possession of, or con- 
trolled, the land.?* Beneficiaries who are in esse 
at the time are necessary parties to proceedings to 
obtain a sale of trust property,?* and where mi- 


such property. 


tion, may authorize a trustee to sell 
or convey the corpus of a trust estate, 
and such application may he made to 
the judge in vacation on full notice 
to all parties in interest and the or- 
der for such sale may be granted at 
chambers. Sparks v. Ridley, 103 S.E. 
425, 150 Ga. 210. (3) Where the peti- 
tion and order of sale are marked as 
of an adjourned term, it will be pre- 
sumed that the order was granted in 
open court, during its regular session, 
in the transaction of term business, 
and was therefore a proceeding in 
term, and not at chambers, notwith- 
standing the petition was not filed, 
the case was not entered on the regu- 
lar docket of causes for trial, no 
process was attached to the petition, 
and the order directed a record of the 
proceedings on the minutes, as cus- 
tomary when granted at chambers. 
Richards v. Hast Tennessee, etc., R. 
Go. 33 S.EH. 1938, 106 Ga. 614, 45 L.R.A 
712. 


[b] In North Carolina, where pro- 
ceedings for the-construction of a will 
and other relief were brought before 
a clerk, and not in term, minors were 
not represented by guardians ad litem, 
but merely by a next friend appoint- 
ed by the clerk, and the order of sale 
was not made during a term of su- 
perior court in the county, but by the 
judge holding courts of the Twentieth 
district, an order for the sale of prop- 
erty held in trust was held not valid 
under the power conferred on the su- 
perior court by C. S. § 1744. Lide v. 
Wells, 128 S.E. 477, 190 N.C. 37. 


6 Peavy v. Dure, 62 S.E. 47, 131 
Ga. 104; Richards v. East Tennessee, 
SC im OOs Mon) iS kue fer mlObunGr ae vould, 
45 ©.R.A. 712; Reinhart. v.. Black- 
shear, 31 S.H. 748, 105 Ga. 799; Wag- 
non v. Pease, 30 S.E. 895, 104 Ga. 417; 
Hutchinson v. Blanchard, 142 N.E. 47, 
247 Mass. 288. 


[a] Service upon all necessary 
parties will be presumed where the 
record is silent on the subject and 
there is no evidence to the contrary. 
Peavy v. Dure, 62 S.H. 47, 131 Ga. 104; 
Reinhart v. Blackshear, 31 S.H. 748, 


Where a trustee has filed a peti- 


105 Ga. 799; Wagnon v. Pease, 30 S. 
EH. 895, 104 Ga. 417; Hutchinson v. 
Blanchard, 142 N.E. 47, 247 Mass. 288. 


Presumption that sale and convey- 
ance by trustee was rightfully made 
see infra § 6381. 


7. .Von. Glahn. v. Heins> 112 N-Y.S. 


565, 128 App.Div. 167; Payne v. Mor- 
TUSS GViau)) Dan O08. 

8. Kolb v. Booth, 61 S.E. 942, 80 
SiG ab 005 

*9. Kolb v. Booth, supra. And see 
infra § 614. 

10. Preston v. Safe Deposit & 
PrUswieo., Si vAs 523 e116 Md: 2005 sAnn 


Cas LOI [Oto 


ii. wereston, v. Safe Deposit é& 
Trust Co., Supra. 
[a] Rule applied where the trustee 


did not make a Sale until fifteen years 
after the date of the decree. Preston 
v. Safe Deposit & Trust Co., 81 A. 523, 
116 Md. 211, Ann.Cas.1913C 975, 


12. Byrne v. Jones, 159 EF. 321, 90 
C.C.A. 101° [rev 149 F. 457]. 


Equitable jurisdiction in suits af- 
fecting land outside territorial juris- 
diction of court generally see Hquity 
§ 182 

Jurisdiction of courts over foreign 
trusts generally see Courts §§ 129, 130. 


13. Dover v. Kennerly, 38 Mo. 469. 
Time of sale generally see infra § 


ao. 


14. Confirmation by court general- 
ly see infra §§ 638-641. 


15. Patterson v. Old Dominion 
Trust Co., 140 SE. 810, 141 Sim) 759, 
149 Va. 597. 


16. Grennan v. 
801, 229 Mass. 292. 


[a] Rule applied where the trus- 
tee was authorized by will to sell 
realty without license from the court, 
but petitioned, nevertheless, for a li- 


Pierce, 118) NeE. 


cense. Grennan v. Pierce, 118 N.E. 
801, 229 Mass. 292. 
17. Oliver v. Oliver, 53 N.B. 304, 


nors are beneficiaries, the court must appoint a 


179 Til. 9. 

18. Foil v. Newsome, 50 S.E. 597, 
PSSIN GC! AMS. 

19. In re Behringer’s Estate, 108 
A. 414, 265 Pa. 111. 

20. Trustees of Samuel Ready 


School for Female Orphans vy. Safe 
Deposit & Trust Co. of Baltimore, 88 
A. 261, 121 Md. 515. 


[a] Bill for sale for purposes of 
division.—Trustees of Samuel Ready 
School for Female Orphans v. Safe 
Deposit & Trust Co. of Baltimore, 88 
A. 261, 121 Md. 515. 


21. Copland’s Ex’rs v. 
1350S M707, L46) Vas" 33s 


[a] Rule applied.—The sale of tes- 
tamentary trust property is valid 
where the trustee was not a party to 
the petition, but was a party com- 
plainant to the action for construc- 
tion of a will, in which it was filed. 
Copland’s Ex’rs vy. Copland, 135 S.E. 
707, 146 Va. 33. 


[b] Reason for rule.—‘“‘Every par- 
ty to a cause is presumed to have no- 
tice of all of the proceedings therein.” 
Copland’s Ex’rs v. Copland, 135 S.E. 
KOTee lO eee 6 Vinee oe 


22. Alexander v. Owens, 
621. 
23. Alexander vy. Owens, supra. 


24. Del.—Martin vy. Purnell, 4 Del. 
Ch. 249. 


Ill. Hale v. Hale, 33 N.E. 858, 146 
Tl. 227, 20 L.R.A. 247. 


saps ee v. Gaines, 39 N.J.Eq. 


R.I.—Ex p. Lyman, 11 R.I. 157. 
S.C.—Sollee v. Croft, 28\S.C.Eq. 34. 


[a] Representation of after-born 
beneficiaries.—Where all the persons 
in esse of a certain class of beneficia- 
ries are made parties, they sufficient- 
ly represent the interests of others of 
the same class who may be born 
thereafter. Hale vy. Hale, 33 N.E. 858, 
HAG W225. 20) LR AN 2478 See 
Branch v. Griffin, 5 S.E. 393, 398, 99 


Copland, 


4 Ky... 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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person to represent them in the proceeding.?> <A 
beneficiary who has assigned his interest is not, 
however, a necessary party.*® Remaindermen who 
possess vested interests, are in esse, and within the 
jurisdiction of the court, should be made parties.?7 
They need not be made parties, however, where 
their interests are contingent and uncertain,?® or 
where the suit is to coerce the trustee to exercise 
his power of sale upon the fulfillment of ‘the con- 
dition that the life tenant request the sale,?® the 
theory being that, where the life tenant is before 
the court, he is to be regarded as the representative 
of all those contingent interests which are depend- 
ent upon and are to succeed to his estate.°° It has 
also been held that, both in fact and in law, the 
trustee represented the remaindermen in such a 
proceeding.$+ 


Where trustee’s duties are devolved on court by 
the death of the original trustees, it will give its 
concurrence, required¢ by the terms of the will ere- 
ating the trust, to a sale of property by the execu- 
tors only after all parties interested have had an 
opportunity to be heard, and the court is fully ad- 
vised as to any objection that may exist to the 
sale.?? ; 


Sale for reinvestment,®? in the absence of stat- 
utes requiring otherwise,?4 may be ordered without 
making the beneficiaries parties.*° 

[§ 615] (c) Petition or Other Application. The 
petition or other application for a sale of trust 
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property should aver all facts requisite for giving 
jurisdiction in the case, or required by statute to 
be set forth;?® and so a bill to compel execution of 
a trust directing a sale of a remainder and distri- 
bution of the proceeds must aver a default by the 
trustees.°* 


[§ 616] (d) Notice of Application or Sale. Stat- 
utes providing that an order to sell land held in 
trust shall not be granted unless notice be served 
on the beneficiaries must be complied with,** but 
such statutes are liberally construed;*® and an ir- 
regularity in selling without giving notice to the 
beneficiaries as ordered by the court may be cured 
by a subsequent confirmance of the sale on notice.*° 


[§ 617] (e) Evidence. In proceedings on an ap- 
plication for leave to sell trust property, general 
rules*! as to the admissibility? and weight and 
sufficiency*? of evidence are applicable. Making a 


contract between a trustee and the purchaser of 


realty subject to the approval of the court is strong 
evidence of good faith of the application for per- 
mission to sell the property.** 


[§ 618] (f) Hearing and Determination in Gen- 
eral. In proceedings on a petition or other appli- 
cation or an order for the sale of trust property, 
it is not necessary that there be a formal finding of 
facts,*® or that the decree of sale precede an ac- 
counting ;4® and where the parties in interest are 
few and are all before the court, the usual and 
better practice is to enter an interlocutory decree 


N.C. 173 (holding that under a will 
giving the use of certain land to the 
cestui que trust for life, and then for 
the benefit of her children, a sale of 
the property by her after the birth of 
a child, whose interests at the sale 
are represented by a guardian ad 
litem, is valid as against children 
subsequently born). 


25. Hast Rome Town Co. v. Coth- 
ran) 8 Sih. 737, 31-Ga: 359 ffoll Hill. 
Printup, 48 Ga. 452]; Bush v. Bush, 
2 Duv. (Ky.) 269. 

26. Shields v. Hinkle, 43 S.W. 485, 
EDT Kaye AS Ons, 

27. Captain v. Mississippi Valley 


Trust Co., 144 S.W. 466, 240 Mo. 484; 
Covar v. Cantelou, 25 S.C. 35; Moseley 


v. Hankinson, 22 S.C. 323; Williman 
v. Holmes, 25 S.C.Eq. 475. 
28. Schley v. Brown, 70 Ga. 64; 


Bransford Realty Co. v. Andrews, 164 
S.W. 1175, 128 Tenn. 725. ‘ 


29. Walker v. Smyser, 80 Ky. 620, 
4 Ky.L. 662, 5 Ky.L. 4. 


30. In re Bull, 45 Barb. (N.Y.) 334, 
31 How.Pr. 69; Williman v. Holmes, 
25 S.C.Eq. 475; Bransford Realty Co. 
vy. Andrews, 164 S.W. 1175, 128 Tenn. 
ona 

31. In re Markle, 38 A. 612, 182 Pa. 
St 378. 


32. Correll v. Lauterbach, 42 N.Y. 
S143, 12 App. Div. 531 \fafi- 54, NaB: 
1089, 159 N.Y. 553]. 


33. Changing investments general- 
ly see infra §§ 697, 698. 


34 See statutory provisions; 
case infra this note. 


{a] In Kentucky an action for 
sale of trust realty for reinvestment, 
made necessary by necessity of the 
beneficiary, could have been brought 
only under Civ. Code Pract. § 498, and 
should have been brought by the trus- 
tee, against possible remaindermen, 


and 


for judicial sale or approval of a sale 
privately made. Noel v. Harper, 186 
S.W. 503, 170 Ky. 657. 


35. Offutt v. Jones, 73 A. 629, 110 
Md. 233; Dunnington v. Evans, 23 A. 
1097, 79° Mid. 83; 


36. In re Loewus’ Will, 202 N.Y.S. 
406, 207° App Div. Sve. 


37. Metsker vy. Metsker, 151 N.E. 
5395-320 Ll 547. 


Pleadings in suit to enforce trust 
generally see infra §§ 969-983. 


38. Duffy v. Durant Land Imp. Co., 
29) INYO. 165,008) Eun +314. 


39. Boston Safe Deposit & Trust 
es v. Mixter, 15 N.E. 141, 146 Mass. 
100. 


[a] Notice held sufficient under 
Pub. St. ¢ 141 § 21, requiring that up- 
on a petition for leave to sell trust 
property notice is to be “given in such 
manner as the court may order, to all 
persons who are or may become inter- 
ested in such estate, and to all per- 
sons whose issue not then in being, 
may become so interested,’ although 
the caption of the order of notice as 
issued by the court did not follow the 
words of the statute, but read: ‘“‘Heirs 
at law, next of kin, and all other per- 
sons interested in the real estate.” 
Boston Safe Deposit & Trust Co. v. 
Mixter, 15 N.H. 141, 146 Mass. 100. 


40. Dorsey vy. Banks, 55 N.W. 574, 
88 Iowa 595. 


41. Admissibility of evidence gen- 
erally see Evidence §§ 89-1729. 


Weight and sufficiency of evidence 
generally see Mvidence §§ 1730-1806. 


42. See cases infra this note. 


[a] Evidence held admissible un- 
der pleadings.—(1) Proof that the 
sale was for the best interests of the 
estate, under allegations of a petition 


te. 


realty under Real Prop. L. § 105, as 
to the condition of the property, ne- 
cessity for repairs, the character of 
the neighborhood, ete. In re Loewus’ 
Will, 202 N.Y.S. 406, 207 App.Div. 816. 
(2) On a petition by the trustee of 
an estate under a will dividing it 
equally among all the children of tes- 
tatrix and her deceased husband pur- 
suant to a power given her by the lat- 
ter’s will, for authority to sell real 
estate to pay the children’s legacies, 
a family agreement, in substantial 
conformity with which the widow’s 
will was made, is admissible as evi- 
dence of the value of the estate, al- 
though not binding on the widow in 
the exercise of Such power. In re 
Bailey's Hstate, 119 A.1907, 910, 276 
Pa. 147, 154. 


43. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that all beneficiaries con- 
sented to, and acquiesced in, convey- 
ances. Witter v. McCarthy Co., (Cal.) 
43 P. 969. (2) To show that the sale 
of the property was for the best in- 
terests of the estate (In re Loewus’ 
Will, 202 N.Y.S. 406, 207 App.Div. 816) 
(3) and the beneficiaries (Lee v. Al- 
bro lish. 184. 9 Or. 20) a4 evo 
justify reading into a will creating 
a trust of a newspaper corporation’s 
stock a power of sale to the extent of 
disregarding testator’s directions, if 
mandatory. In re Pulitzer’s Hstate, 
249 N.Y.S, 87, 139 Mise. 575 [supple- 
mented 251 N.Y.S. 549, 140 Misc. 572, 
and aif 2607 NiY.S.) 975]; f 


44. In re Loewus’ Will, 202 N.Y.S. 
406, 207 App.Div. 816. 


45. Brock v. Pennsylvania Steel 
COS 2 AS N190,- 20 80a 249% 


Finding of facts generally see Trial 
§§ 918-979. 


46. Byrne v. Jones, 159 F. 321, 90 


in a proceeding by trustees to sell!C.C.A. 101 [rev 149 F. 457]. 
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for the accounting and to withhold the decree of 
sale until the respective interests of the parties are 
fixed by the decision of the court upon the master’s 
account.*7 Under statutes prevailing in some ju- 
risdictions,*® the fact that the interest of all bene- 
ficiaries will, be promoted and the right of none 
violated must. be shown before the court may direct 
a sale thereunder.*® Many of the original proceed- 
ings required are unnecessary on a sale for rein- 
vestment only,®° and a sale for that purpose may 
be ordered whenever, on a full presentation of the 
facts, the court determines in its discretion that 
such course will be for the interest of the benefici- 
aries.°! Where all the beneficiaries of a trust are 
parties to a bill asking for the sale of the trust prop- 
erty, the court, in decreeing a sale, need not deter- 
mine the respective interests of the beneficiaries to 
the trust fund;*? and where it is not involved, the 
validity of a substitutional appointment by a trus- 
tee will not be determined,®* as where the purchaser 
objects to confirmation of a sale made by such trus- 
tee under authority of a special appointment to 
sell.°* Where the evidence before the court as to 
the value of the property is conflicting, it is the duty 
of the court, in order to obtain a fair test of its 
value, to order the property put up at auction be- 
fore confirming any private offers tendered.®° 


[§ 619] (g) Relief Granted. The relief granted 


47. Byrne v. Jones, supra. 


48. See statutory provisions. 
see case infra note 49. 


And 
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court order, an ex parte application 
of a successor trustee, who had never 
had possession of 


“a ° 
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in proceedings to obtain a sale of trust property 
should conform to the pleadings and proof.°® Where 
the trust property is deposited with a custodian and 
the trustee has never had possession thereof, the 
court decreeing a sale may properly refuse to order 
the custodian to deliver it to the trustee for sale,°* 
and may, instead, direct the custodian to deliver it 
directly to the purchaser on receipt of the purchase 
price.®’ Having jurisdiction of the parties and the 
subject matter, the court on a bill for appointment 
of a trustee, with power and directions to sell real 
estate, has jurisdiction to remove a cloud on title, 
to give a prospective purchaser good title.°® Where 
the value of the property has increased since a con- 
tract presented for the court’s approval was made, 
the particular sale should not be authorized.®° 
Where the bill alleges that-an offer had been made, 
it is not proper, it has been held, to order a sale 
to the person making the offer, but the sale should 
be ordered at public auction. for a price not less 
than the amount offered.*+ 


[§ 620] (h) Order or Decree of Sale—aa. Form 
and Requisites. The decree of sale must safeguard 
the rights of persons interested in the estate.°? It 
should be definite and certain,®* and direct the es- 
tate to be sold,°* as well as the manner of sale,°° 
the terms,®® the place of sale,°* the length of time 
it is to be advertised,®® and the disposition of the 


Order or decree of court in judicial 


the bonds, and| cates generally see Judicial Sales §§ 


v. MeWard, 159 N.E. 799, 328 Ill. 462. 


49. Schroeder v. Woodward, 82 S. 
EH. 192, 116 Va. 506. 


50. Griffith v. 
(Ky.) 358. 


Changing investments 
see infra § 697 


Parties to proceedings on applica- 
tion for sale for reinvestment See su- 
pra § 614. 


51. Offutt v. Jones, 73 A. 629, 110 
Md. 233; Dunnington v. Evans, 28 A. 
1097, 79 Md. 83 


52. Roberts v. 
239, 259 Ill, -115. 


53. Trustees of 
School for Female 
Deposit & Trust Co. 
A. 267, 121 Md. 515. 


54. ' Trustees of 
School for Female 
Deposit & Trust Co. 


Burton, 5 Bush 


generally 


Roberts, 102 N.E. 


Samuel Ready 
Orphans vy. Safe 
of Baltimore, 88 


Samuel Ready 
Orphans v. Safe 
of Baltimore, su- 


pra. 
55. Patterson v. Old Dominion 
Trust Co., 140 §.H. 810, 141 S.B. 759, 
149 Va. 597. 
56. Patterson v. Old Dominion 


Trust Co., 159 S.H. 168, 156 Va. 763. 


[a] Rule applied.—Where attor- 
neys were representing the benefi- 
ciary independently of a _ contract 
with the trustee, a judgment against 
the beneficiary for an attorney’s fee 
is unauthorized, in the absence of 
pleadings properly raising’ the ques- 
tion in this action for sale. Patter- 
son v. Old Dominion Trust Co., 159 S. 
Bh. 168, 156 Va. 763. 


57. In re Hayden, 198 N.Y.S. 675, 
120 Misc. 185. 


[a] Rule applied.—Where bonds 
of the value of two hundred twenty- 
seven thousand dollars were deposit- 
ed with a trust company as custo- 
dian, not to be withdrawn without a 


whose bond was only ten thousand 
dollars, for an order directing the 
trust company to surrender the bonds 
to him, so he could sell them, will be 
denied. In re Hayden, 198 N.Y.S. 675, 
120 Misc. 185. 


58. In re Hayden, supra. 


59. Harris v. Flack, 124 N.E. 377, 
289 Ill. 222. 


60. Application of Central Union 
Trust Co. of New York, 190 N.Y.S. 11, 
197 App:Div. 667 [mod 186 N.Y.S. 903, 
114 Mise. 214]. 


[a] Rule applied under Real Prop. 
L. §§ 105, 107, authorizing the court 
to permit a trustee to sell real prop- 
erty when unproductive, or when for 
other peculiar reasons it is for the 
best interests of the estate, on ap- 
plication setting forth facts and after 
proof thereof, and providing that be- 
fore sale the trustee must enter into, 
an agreement therefor, subject to the 
approval of the court, and must re- 
port the agreement to the court. Ap- 
plication of Central Union Trust Co. 
of New York, 190 N.Y.S. 11, 197 App. 


Div. 667 [mod 186 N.Y.S. 903, 114 
Mise. 214]. 

61. Roberts v. Roberts, 102 N.E. 
239, 259) DI Lab: 

62. Suiter v. McWard, 159 N.E. 
799, 328 Til. 462; Voris v. Sloan, 68 
nee 588; Dewey v. Donovan, 126 Mass. 

fa] Thus (1) the decree should fix 


the value of the interest of the life 
tenant, instead of requiring the trus- 
tee to ascertain and pay her its value. 
Voris v. Sloan, 68 Ill. 588. (2) A 
trust estate, which has been sold for 
nonpayment of taxes, will not be or- 
dered to be sold free from the tax 


ay Dewey v. Donovan, 126 Mass. 
[b] Decree upheld as for the best 


interests of the beneficiaries. Suiter 


12-18. 


63. Whayne v. Davis, 66 S.W. 827, 
23 Ky.L. 2174; Richardson v. Jones, 
56 S.H. 343, 106 Va. 540. 


_[a] Decree held sufficiextly defi- 
nite and certain (1) as to the amount 
the land was to be sold for. Richard- 
son v. Jones, 56 S.E. 348, 106 Va. 540. 
(2) So a judgment for the sale of a 
city lot which gives the street on 
which the lot is located, the begin- 
ning corner, and the frontage and 
depth, sufficiently describes the prop- 
erty. Whayne v. Davis, 66 S.W. 827, 
23 Ky.L. 2174. 


64. Richards v. -—Hast Tennessee, 


ete:;, R. Co., 33 8S). 193,106 Gar Gla; 
45) RAY oe. 

65. Suiter v. McWard, 159 N.E. 
799, 328 Ill. 462; Hardy v. Wiley, 12 


S.E. 233, 87 Va. 125. 


66. Suiter v. McWard, 
799, 328 Ill. 462. 


[a] Decree held sufficiently spe- 
cific.—Decree providing that the 
terms of the sale be as follows: Fif- 
teen per cent deposit to be made on 
the day of sale, the remainder to be 
paid on the approval of the sale by 
the court and delivery of the deed by 
the trustees. Suiter v. McWard, 159 
N.E. 799, 328 Ill. 462. 


Where specific authority to make 
contract or approve terms is lacking 
see infra § 628. 


67. Suiter v. 
799, 328 Ill. 462. 


[a] Decree held sufficiently spe- 
cific.—Decree providing for sale at 
the-south door of the courthouse, in 
Taylorville, Christian county, Tlli- 
nois. Suiter v. McWard, 159 N.E. 799. 
328 Ill. 462. 


68. Suiter v. McWard, supra. 
[a] Decree held sufficiently spe- 


159 N.E. 


McWard, 159 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proceeds.®°® It may provide for a sale to the cestui 
que trust.° It need not provide for time in which 
to redeem where it does not appear that the sale 
is of such a character that time to redeem should 
be given.7+ A bond will generally not be required 
of the person selling the property, where the estate 
and the interest of the beneficiaries are otherwise 
protected.’? Where property is devised to the tes- 
tator’s widow until their youngest child is of age, 
with instruction to educate the children, an order 
for the sale of the property for reinvestment should 
not direct retention from the proceeds of enough 
for their education.7* 


Direction as to who shall conduct sale. The court 


may and should direet that the sale be conducted ' 


by a master or special commissioner, where the 
trustee is faithless’* or where there is a possibility 
that he may become a purchaser of the trust prop- 
erty,’° but, where a trustee with no power of sale 
sold the property and the beneficiaries, who had not 
consented thereto, filed a bill to set aside the sale, 
for an accounting, a receiver, and a sale under the 
direction of the court, the court may properly 
appoint such trustee and another as coreceivers, 
with directions to sell the property subject to the 
confirmation of the court.7° Where no trustee had 


cific—Decree providing sale to be 
duly advertised by publication in the 
Daily Courier and the Daily Breeze, 
newspapers, published in the city: of 865 
Taylorville; that bills announcing d 
the sale be posted in conspicuous 
places in Christian county, statute 


130 Me. 322. 


273 Mass. 
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Me.—Goodwin v. Boutin, 155 A. 738, 


Mass.—Tifft v. Ireland, 
56; 
Blanchard, 142 N.E. 47, 247 Mass. 288. 
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been appointed, but the court, in ordering a sale, 
treats the property as trust property, it 1s proper 
for it to appoint a trustee to make the sale.” 


[§ 621] bb. Operation and Effect. A decree of 
a court of competent jurisdiction on an applica- 
tion to sell trust property from which no appeal 
was taken is a conclusive adjudication’*® and cannot 
be collaterally attacked.7® The order or decree is 
binding on all the parties and persons whose inter- 
ests were represented®® but is not binding or conchi- | 
sive on persons not before the court,*! and, where 
a substituted trustee did not represent certain mi- 


nor remaindermen, who appeared as parties by 


guardian ad litem on an application by the trustee 
for an order of sale for reinvestment, they were 
not concluded by the judgment directing the sale.*? 
In construing the decree, the application or petition 
for leave to sell may be looked to.*? An ordez grant- 
ed to the trustee of an estate applying as trustec 
for the life tenant authorizes the sale only of the 
estate of the life tenant.*4 Where a trustee peti- 
tions for the sale of the entire property embraced 
in the conveyance to him, an order granted to sell 
the property in accordance with the petition in 
effect directs an absolute sale of the entire estate, 
both legal and equitable.° A decree that trust 


of the estate but his own. Ansley v. 


Pace, 68 Ga. 402. 


17-2, Ne. [d] Beneficiary.—Testimony by a 
beneficiary suing to recover land sold 
by the trustee, that, in signing the pe- 
tition to the probate court, he suppos- 
ed himself making application to a 


Hutchinson v. 


Pa.—Myers v. Crick, 114 A. 255, 271 


providing that, when number of publi-| Pa. 399 bank for a loan, is inadmissible to im- 
Ca iene e Intended that the notice be|_ Tenn.—Greenlaw v. Greenlaw, 16|Peach the probate court's decree. 
published for three ag ar Lea 435. eee v. Boutin, 155 A. 738, 130 Me. 
Suiter v. McWard, 159 N.E. B Va.—Quesenberry vy. Barbour, 31 i 
Tll. 462. Gratt. (72 Va.) 491. 80. Trustees of Samuel Ready 


69. O’Hara v. Grand Lodge, I. O. 
G. T. of State of California, 2 P.(2d) 
Pips PIB EK CHW de ba Ep 


70. In re Sharp, 6 Phila. (Pa.) 153. 


71. Hall's) Adm’r v. White, 77S. 
EH. 475, 114 Va. 562. . 


72. Craig v. Wilcox, 22 S.W. 76, 94 
Ky. 484, 14 Ky.L. 908; Ewing v. Rid- 
dle, 8 Bush (Ky.) 568; Shields v. Hin- 
kle, 43 S.W. 485, 19 Ky.L. 1363. 


73. Waldrop v. WeJdrop, 103 S.E. 
381, 179 N.C. 674. 


74. Byrne v. Jones, 159 F. 321, 90 
C.C.A. 101 [rev 149 F. 457]. 


75. Fleshman v. Hoylman, 27 W. 
Va. 728. 


76. Burwell v. Farmers’, etc., Bank, 
46 S.E. 885, 119 Ga. 633. 


77. Johnson vy. Johnson, 
189. 

78. Myers v. Crick, 114 A. 255, 271 
Pa. 399; Copland’s Ex’rs v. Copland, 
135 S.E. 707, 146 Va. 33. 


[a] Validity of erroneous decree. 
—“If the decree for, sale was errone- 
cus upon the ground that the benefi- 
ciaries were not entitled to have a 
sale of the property and commutation 
of their interest in the fund, the only 
method for correcting this error was 
by appeal. It was not void because 
the court had full jurisdiction of the 
subject-matter and all of the parties 
in interest were before it at the time 
that decree was entered.” Copland’s 
Ex’rs y. Copland, 135 S.E. 707, 710, 
146 Va. 33. 


79. Ga.—Ansley v. 
402. 


40 Md. 


Pace, 68 Ga. 


[a] Persons with opportunity to 
be heard.—No person who might have 
been heard on a trustee’s petition for 
decree and license to sell land under 
St. (1907) c 262, and no person who 
had an opportunity to appeal from 
the decree, or from a subsequent de- 
cree, authorizing a release by the 
trustee to correct a mistake in the 
conveyance, but did not, can question 
the jurisdiction of the probate court 
to make the decrees. Hutchinson v. 
Blanchard, 142 N.E. 47, 247 Mass. 288. 


{b] Purchaser.—(1) Since the or- 
phans’ court 1s given exclusive juris- 
diction by Price Act June 7, 1917 (P. 
L. p 388; St. [1920] § 18811 et seq), 
to order the sale of trust property, 
notwithstanding a restriction of sale 
in the will creating the trust, and a 
purchaser at a sale under such order 
is protected from error in the pro- 
cedure by § 8 of that act, the or- 
phans’ court’s order of sale, from 
which no appeal was taken, is a con- 
clusive adjudication of the right to 
sell, and cannot be attacked by the 
purchaser in defense to an action in 
the court of common pleas to recover 
the amount of his bid. Myers v. 
Crick, (14 A.o255,.271 Pa. 399.) (2) A 
decree of the probate court author- 
izing a sale of trust property cannot 
be attacked in the purchaser’s pro- 
ceedings for registration of land. 
Miftt Avene lrelandyry ls 2e0N.B). S655, 2/00 
Mass. 56. 


{ec] Trustee will not be allowed to 
contradict his petition, in which it is 
recited that the debts rendering a 
sale necessary are debts due from the 
estate, and the decree founded on it, 
by testifying in a subsequent pro- 
ceeding that the debts were not those 


School for Female Orphans v. Safe 
Deposit & Trust Co. of Baltimore, 88 
A. 261, 121 Md. 515; Dunnington v. 
Evans, 28 A. 1097, 79 Md. 83; Mayall 
v. Mayall, 65 N.W. 942, 63 Minn. 511; 
A ee he Bullwinkle, 11 S.E. 971, 33 


[a] Thus, on proper jurisdictional 
averments in a petition by a trustee 
for sale of trust property, in which 
the court had jurisdiction of. the par- 
ties and subject matter, and the trus- 
tee was directed to bring the money 
into court, the decree ordering sale 
is binding on all parties, whether in 
esse or not, so that a sale of ground 
rents long after the sale of other 
property was valid. Trustees of Sam- 
uel Ready School for Female Orphans 
v. Safe Deposit & Trust Co. of Balti- 
more, 88 A. 261, 121 Md. 515. 


81. Cleval v. Sullivan, 154 N.E. 920, 
258 Mass. 348; Capitain v. Mississip- 
pi Valley Trust Co., 144 S.W. 466, 240 
Mo. 484; Henry v. Doctor, 9 Ohio 49. 


_ ta] Validity of judgment.—A 
judgment authorizing the sale of land 
by a trustee is void as to infant re- 
maindermen not served. Capitain v. 
Mississippi Valley Trust Co., 144 S.W. 
466, 240 Mo. 484. 


82. Wadley v. Le Cato, 77 S.E. 47, 
139 Ga. 177. 


83. Watts v. Boothe, 96 S.E. 868, 
148 Ga. 376; Richards v. East Ten- 
nessee, etc., R. Co., 33 S.H. 198, 106 Ga. 
614, 45 L.R.A. 712; Tifft v. Ireland, 
172 N.E. 865, 273 Mass. 56. 


84. Watts v. Boothe, 96 S.E. 863 
148 Ga. 376. 


85. Richards v. East Tennessee, 
ete., R. Co., 33 S.H, 198, 106 Ga. 614, 
45 R.A. Wiz. 


’ 
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property was to be sold and reduced to cash within 

a stated time from and after date of decree is di- 
a tise and not mandatory, where it provides that 
in ease of the trustee’s inability to find a purchaser 
the property or any part thereof should be disposed 
of to the highest and best bidder, after due no- 
tice.8& The validity of an order authorizing the 
trustee to sell is immaterial when he had power to 
sell without an order of the court.*? 


Estoppel. By accepting the proceeds of a sale 
under a void decree, the beneficiaries are estopped 
from denying its validity.®* 

[§ 622] 2. Who May Exercise Power.*® Where 
a power of sale is granted to several trustees joint- 
ly, all must join in its execution.°° Where the only 
trustee qualifying is the sole beneficiary he may, 
under statutes prevailing in some jurisdictions,?+* 
be allowed to exercise a power of sale only under 
order of court, or on the appointment of another 
trustee.°? For greater convenience in making sales, 
the trustees may make the conveyances to and 
through a corporation.°? Where the sale is by order 
of the court,®* the trustee, as such, has full power 


86. Hancock v. Muldoon, 239 P. 
546, 241 P. 684, 186 Wash. 243. 


87. McDonaid v. Valdosta Inv. Co., 
82 S.B. 539, 142 Ga. 147. 


88. Capitain v. Mississippi Valley 
Trust Co., (Mo.) 177 S.W. 628. 


89. Cross references: 
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tenancy of trustees.—‘‘The question 
whether the conveyance was to the 1 
[three] trustees as joint tenants or 5 
as tenants in common, 
essary here to decide, 
cunque via data, the defendant can- 3 
not avail himself of the legal differ- 293° 
ence between the two estates. 7 
trustees were joint tenants, then the 
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to coaduct and complete the proposed sale under 
the directions of the court,®® and should be required 
to do so in the absence of any good reason to the 
contrary.°® One tenant in common may exercise 
a power of sale in trust for coowners.®? 


Surviving trustee. A surviving trustee may make 
a valid exercise of a power of sale,®?* even though he 
is one of the beneficiaries,®® and, where the power 
was expressly vested in the survivor, notwithstand- 
ing the conveyance of one of the trustees of any per- 
sonal interest he might have in the trust estate;! 
but the executors of a surviving trustee cannot give 
a good title.2 So, where one of several trustees re- 
signs, the right of the remaining trustees to exer- 
cise a power of sale in the trust instrument has 
been affirmed.? 


Substituted or successive trustees. In the absence 
of a clearly expressed intention to the contrary, a 
power of sale conferred on a trustee is, as a general 
rule, annexed to the office and passes to any per- 
son lawfully substituted in the place of the original 
trustee,* but this rule does not obtain where the 


540) ]. 

Aldersley v. McCloud, 168 P. 
1153, 35> Call App. 17. 

In re Ingleby, L.R. 13 Ir. 326. 
Striker v. Daly, 119 N.E. 882, 
N.Y. 468; Striker v. Mehrtens, 


179 N.Y.S. 460, 109 Misc. 220 [aff 181 
N.Y.S. 956]. 


it is not nec- 
because, qua- 2. 


If the 


By whom powers may be executed 
generally see Powers §§ 96-105. 


Power and duty of trustee to sell 
generally see supra §§ 594-621. 


Who may be grantees see infra §§ 
642-646. 


Who may be trustee see supra §§ 326- 
338. 


Who may execute conveyance see 1n- 

fra § 637. 

90. Andrews v. Kirk, 160 N.Y.S. 
434 [aff 161 N.Y.S. 1116, 175 App.Div. 
975]; Dodge v. Lacey, (Tex.Civ. App.) 
216 S.W. 400. 


Necessity for all trustees to join in 
deed see infra § 637. 


91. See statutory provisions; 
cases infra note 92. 


92. Haendle v. Stewart, 82 N.Y.S. 
823, 84 App.Div. 274; Hilton v. Sowen- 
feld, 104 N.Y.S. 942, 53 Mise. 152; 
Ievingevie loving, 47) NYS L0a2, 921 


and 


Misc. 743. 

93. In re Sprague, 48 A. 383, 22 
Releases 

94. See supra §§ 609-621. 

95. Patterson v. Old Dominion 
Trust Co., 140 S.E. 810, 141 S.B. 759, 
149 Va. 597. 

96. Patterson vy. Qld Dominion 
Trust Co., supra. 

97. Stanley v. Payne, 119 N.Y.S. 
570) 65 Mise. 77. 

98. Wilson v. Snow, 35 App.D.C. 


562 [aff 33 S.Ct. 487, 228 U.S. 217, 57 
L.Ed. 807]; Easy Payment Property 


Co. v. Vonderheide, 96 S.W. 449, 123 
Ky. 352) 29) Ky.L., 7825 . Benedict ‘v. 
Morse, 10 Mete. (Mass.) 223; Lane y. 


Hustace, 139 N.Y.S. 784, 154 App.Div. 
636; Doscher v.-Wyckoff, 116 N.Y.S. 
389, 132° App.Div. 139 [aff 113 N.Y.S. 
655, 63 Misc. 414]. 


[a] Tenancy in common or joint 


[two] survivors passed the whole es- 
tate by their deed to Merrick; and if 
they were only tenants in common, 
their deed, though purporting to con- 
vey the whole estate, would be good 
as to two undivided third parts, and 
the purchasers would become tenants 
in common with the heirs of the third 
trustee, and entering into possession, 
their title would be good to the whole 
estate, so far as strangers to the ti- 
tle were concerned.” Benedict vy. 
Morse, 10 Metec. (Mass.) 223, 228. 


[b] Failure to appoint new trus- 
tee.—Where the instrument creating 
the trust authorized the appointment 
of new trustees to fill vacancies caus- 
ed by death, resignation, or other 
cause provided the cestui, if of full 
age, approved such appointment, aft- 
er the cestui’s refusal to consent to 
the appointment of a new trustee, the 
surviving trustees could convey real 
property belonging to the estate. 
Lane-v. Hustace, 139 N.Y.S. 784, 154 
App.Div. 636. 


[c] Power coupled with interest 
(1) vested in two trustees survives 
the death of one and may be exercised 
by the survivor. Wilson y. Snow, 35 
App.D.C. 562 [aff 33 S.Ct. 487, 228 U.S. 
217, 57 L.Ed. 807]. (2) Thus, while a 
naked power of sale, not coupled with 
an interest, when given to two per- 
sons, does not survive the death of 
one of them, it does survive if the 
power also vests an interest or cre- 
ates a trust, and, where a will creates 
a trust in the executors one of whom 
is testator’s widow who is given a 
life estate forfeitable by marriage, a 
deed by her as surviving executrix 
passes title. Wilson v. Snow, 35 App. 
D.C. 562 [aff 33 S.Ct. 487, 228 WSL 217, 
57 L.Ed. 807]. 


99. Weeks v. Frankel, 90 N.E. 969, 
197 N.Y. 304; Rankin v. Metzger, 68 
INV NGS i ona 33 Misc. 581 [aff 74 N.Y.S. 
649, 69 App. Div. 264, 32 N.Y.Civ.Proc. 
370 (aff in 66 N.E. IO al IN 


{a] Power incidental to adminis- 
tration of trust.—(1) Where trustees 
appointed by will to pay over the net 
income of an estate to the life tenant 
are empowered to sell the real estate, 
the power of sale was granted as an 
incident to the administration of the 
trust, and a conveyance'by one of the 
trustees after resignation of the oth- 
er is valid, where the testator did 
not require joint action. Striker v. 
Daly, 119 N.E. 882, 223 N.Y. 468. (2) 
In such case the mode of exercise of 
the power is regulatory procedure, 
Which lies within legislative control. 
Striker v. Mehrtens, 179 N.Y.S. 460, 
4 Misc. 220 [aff 181 N.Y.S. 956]. 


Ala.—Reese v. Ivey, 50 So. 223, 
cee Ala. 448. 


Ark. a oa v. Ranney, 84 S.W. 
703, 738 Ark. 344, 


Conn. Sheol v. African Method- 
ist Hpiscopal Zion Soe. of Hartford, 
103 A. 665, 92 Conn. 466. 


ik ae v. Wheeler, 15 D.C. 


Fla.—Christopher v. Mungen, 55 So, 
273, 61 Fla. 513, 534. 


Ga.—Freeman v. Prendergast, 21 S. 
E. 837, 94 Ga. 369. 


Ky.—Haggin v. Straus, 146 S.W. 
391, 148 Ky. 140, 50 L.R.A.N.S. 642; 
Cox vy. Shelby County Trust Co., 80 
SW) T8912’) Rey. le 50: 


Md.—Safe Deposit & Trust Co. of 
Baltimore: y. Ellis, 110 A. 481, 136 Md. 
334; Weller v. Kolb, 97 Aw 542-0928 
Md. 221; Jencks v. Safe Deposit & 
Trust Co. of Baltimore, 87-A. 1031, 
120 Md. 626; Taylor v. Monmonier, 87 
A. 513, 120 Md. 101; Maryland Cas- 
ualty Co. v. Safe Deposit & Trust Co. 
of Baltimore, 80 A. 903, 115 Ma. 339, 
Ann.Cas.1913A 1279; Dodge v. Dodge, 
71 A. 519, 109 Md. 164, 130 Am.S.R. 
503; Safe Deposit, ete., Co. v. Sutro, 
23) SAG 732, 75 Ma. 361; Druid Park 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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power conferred is a discretionary one,® or where 
it was the manifest intention of the settlor to in- 
trust the power to the named trustee alone;® nor 
has the court power, on the death of the trustee, 
to appoint a successor with power of sale where 
the deed of trust contemplates that the power shall 
be excreised only by the trustee or a successor ap- 
pointed by him.? A power conferred by an instru- 
ment on the trustee therein named, the exercise of 
which is not necessary for the execution of the trust, 
appears prima facie to be based on personal confi- 
dence in such trustee. Where the trustee in whom 
the legal title vests dies, it has been held that a 
new trustee should be appointed to convey such title 
after a sale pursuant to execution of a reserved pow- 
er of appointment in the settlor.® 


Nonresident. A substituted trustee, appointed by 
an equity court in one state vice a surviving testa- 
mentary trustee, has, it has been held, no power, 
by virtue of such appointment or will, to convey 
real property belonging to the testator located in 
another state; but there is authority to the effect 
that, where the will of a nonresident designated a 
foreign corporation as testamentary trustee, the 


Heights Co. v. Oettinger, 53 Md. 46. 
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stituted trustee to make a conveyance 
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trustee held the legal title to land within the state 
and had power to sell it under the terms of the will, 
after the will was recorded in conformity to stat- 
ute in the county where the land was situated.’ 


Same person executor and trustee. Powers of sale 
given to the same person as executor and as trustee 
must be kept separate and distinct, and a power 
given to him in the former capacity cannot be exer- 
cised by him in the latter capacity.t1? So a power 
of sale given to a person as executor cannot be exer- 
cised by him as trustee after his discharge as ex- 
ecutor.1® Where, however, a testator named the 
same person as his executor and as trustee, title 
to realty devised in trust vested in the trustee as 
such, and not as executor,!* and his successor, duly 
appointed, was the one to execute a power of sale 
of the realty held-in trust,?® and not an adminis- 
trator cum testamento annexo.'® 


[§ 623] 3. Time of Salet’—a. In General. A pow- 
er of sale may be exercised during the time con- 
templated by the trust instrument,'® and the right 
of the trustee is not affected by the fact that other 
persons may have a more limited right of sale.1® 


11. Durband v. Ney, 191 N.W. 385, 


Mass.—Bradford v. Monks, 1382 
Mass. 405; Nugent v. Cloon, 117 Mass. 
219; Gibbs v. Marsh, 2 Metc. 243. 


N.J.—Maas v. Le Blang, 140 A. 920, 
VOZ NES. HG. soowpati, Loy A; 318) 107 
N.J.Eqy. 167]; Moore v. Wears, 100 A. 
563, 87 N.J.Eq. 459. 


N.Y.—Smith v. Floyd, 87 N.H. 1127, 
193 N.Y. 683; Royce v. Adams, 25 N. 
BH. 386, 123 NY. 402; Farrar v. McCue, 
89 N.Y. 139 [aff 26 Hun 477]; Forman 
v. Young, 152 N.Y.S. 417, 166 App.Div. 
815, 14 Mills 517 [aff 118 N.E. 1058 
mem, 222 N.Y. 516 mem]; Burtis v. 
Trowbridge, 126 N.Y.S. 1101, 142 App. 
Div. 449; In re Doyle’s Estate, 233 N. 
Y.S. 667, 133 Misc. 647. 


N.C.—Kadis v. Weil, 80 S.E. 229, 164 
N.C. 84: 


Ohio.—Clark v. Neil, 19 
N.S. 449; Vaughan v. Zitscher, 
N.P.N.S. 90. 


Pa.—Strite v. Wolf, 110 A. 753, 268 
Pa. 221; Battenfeld v. Kline, 77 A. 
416. 228) Pa. ls Carpenter's’ Est... 17 
Pa.Dist. 170. 


R.I.—Boutelle v. City Sav. 
ZA A. (838, 00%) RE 781. 


Tex.—Smith v. Allbright, 
App.) 261 S.W. 461. 


{a] Intention apparent in instru- 
ment.—Under a will giving realty to 
one for life with remainder over to an 
executrix, her heirs, executors, ad- 
ministrators, and assigns, in trust to 
sell and dispose of the same, the su- 
peradded words “heirs, executors, ad- 
ministrators, and assigns” showed 
testator’s intention that the power of 
sale was not intended to be reposed 
in the executrix alone, but was to be 
attached to the office of trustee. Wel- 
ler v. Kolb,/97 A. 542, 128 Md. 221. 


[b] Deed of substituted trustee 
under foreign will (1) is valid, al- 
though executed, delivered, and re- 
corded prior to filing and recording 
exemplified copy of will and order ap- 
pointing trustee, under Orphans’ Ct. 
Act § 24 (2 Comp. St. Suppl. [1924] 
p 2605, § 156—24); P. L. (1916) p 13 
(Maas v. Le Blang, 140 A. 920, 102 
Neo Modn ooo ett sane AGwoks,. O01 INids 
Eq. 167]), (2) the power of a sub- 


[65 C. J.—48] 


Ohio N.P. 
4 Ohio 


Bank, 


(Civ. 


of lands being derived from the will 
and not from the statute requiring 
the filing and recording of an exem- 
plified copy of the will here, this re- 
quirement being evidential only 
(Maas v. Le Blang, supra). (3) In 
such case filing and recording exem- 
plified copies of foreign will and or- 
der appointing substituted trustee re- 
late back to deed of such trustee, 
under Orphans’ Ct. Act § 24 (2 Comp. 
St. Suppl. [1924] p S605 § 146—24); 
Pp. L. (1916) p18. Maas v. Le Blang, 
supra. 


5. Luquire v. Lee, 49 
Ga. 624. 


6. U.S.—Partee .v. Thomas, 11 F. 
69. 


S.B. 834, 121 


Fla.—Christopher v. Mungen, 63 So. 
923, 66 Fla. 467; Christopher v. Mun- 
gen, 55 So. 273, 61 Fla. 5138, 534. 


Md.—Keplinger v. Maccubbin, 58 
Md. 203. 


Miss.—Virginia Trust Co. v. Bu- 
ford, 86 So. 356, 123 Miss. 672 [sug er- 
ror den 86 So. 516, 123 Miss. 572]. 


N.Y.—In re Frech’s Will, 220 N. 
Y.S. 645, 220 App.Div. 126 [aff 159 N. 
Te. 648, 246 N.Y. 552]. 


R.I.—Bailey v. Burges, 10 R.I. 422. 
Tenn.—Balote v. White, 2 Head 703. 


Eng.—Newman v. Warner, 20 L.J. 
ae 654, 40 Kng.Ch. 457, 61 Reprint 
Ath 

Newfoundl.—Bearns vy. 
Newfoundl. 33. 


Tar We Sty LEUStICOnsy.  OULCH Lous. 
W. 107, 130 Ky. 241. 


8. Virginia Trust Co. v. Buford, 86 
So. 356, 123 Miss. 672 [Sug error den 
86 So. 516, 123 Miss. 572]. 


9. Security Trust & Safe Deposit 
Co. v. Ward, 93 A. 385, 10 Del.Ch. 408. 


10. De Lashmutt y. Teetor, 169 S. 
W. 34, 261 Mo. 412. 


[a] In Pennsylvania the statutes 
do not authorize. courts to permit tes- 
tamentary trustees, appvinted in an- 
other state, to sell realty in Penn- 
sylvania where the will does not give 
a power of sale. In re Jones, 28 Pa. 
Dist. 282. 


Noad, 4 


196 Iowa 574. 


12. Goad v. Montgomery, 51 P. 
68ie) 1 9aEall) 552, 63iAmeseR ee be 
Jones v. Broadbent, 123 P. 476, 21 Ida- 
ho 555; Frackelton v. Masters, 94 N.E. 
124, 249 Ill. 30; Gibney v. Allen, 120 N. 
W. 811,156 Mich. 301! 


13. Jones v. Broadbent, 123 P. 476, 
21 Idaho 555. 


14. Hageart v. Ranney, 84 S.W. 
703, 73 Ark. 344; Strite v. Wolf, 110 A. 
753, 268 Pa. 221. 


[a] Rule applied.—A will empow- 
ering “my executor” to sell and dis- 
pose of property, and providing that, 
in case of the executor’s death, it is 
the testator’s wish that designated 
other persons act as trustees ‘and ex- 
ecutors, with all the powers vested in 
the original executor, vests the power 
to sell and convey in the executor, as 
trustee under the will, and not by vir- 
tue of appointment by the court. 
Haggart v. Ranney, 84 S.W. 703, 73 
Ark. 344. 


Construction of: 


Instrument creating trust generally 
see supra §§ 239-255. 


Power of sale in trust instrument see 
supra §§ 600-604. 


15. Haggart v. Ranney, 84 S.W. 
703, 73 Ark. 344; Strite v. Wolf, 110 A. 
(53, 268 Pa. 221. 

16. Strite v. Wolf, supra. 


17. Duration and termination of 
power of sale see supra § 599. 


18. Fraser v. Bowerman, 171 N.Y. 
S. 8385, 104 Misc. 260 [aff 174 N.Y.S. 
908, 187 App.Div. 926]. 


[a] Illustration.—The trustee’s 
power to sell the estate to pay debts 
exists where the debts remain un- 
paid when he executes the deed, even 
though conditions happened requiring 
a transfer of the assets to the devi- 
sees. Morgan v. White, (Tex.Civ. 
App.) 20 S.W.(2d) 366. 


19. Lide v. Wells, 128 S.E. 477, 190 
INFLON YE 
[a] Rule applied.—Where the will, 


in different paragraphs, named the 
same person as executor and trustee, 
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The power can be exercised only during the time 
contemplated by the trust instrument, however,”° 
and before its revocation by the death of some of 
the parties or other cireumstances.?!_ So an express 
or implied prohibition in the trust instrument against 
a sale before a day certain or the death of the ten- 
ant for life must be observed,?? and the courts will 
not permit anticipation of the time fixed for the 
sale by the trust instrument,?* even though the 
beneficiaries of the trust are willing for such a sale, 
or anxious for it.2* Although an imperative duty 
to sell the property is imposed on the trustee, he 
has a reasonable time in which to do so,?> and it 
is his duty to take sufficient time to avoid a sac- 
rifice of the property in selling it, even without such 
a direction in the trust instrument;?° but the dis- 
cretion of the trustee is not absolute,?* and the pow- 
er of the court can be invoked at any time to pre- 
_vent unreasonable delay,?*® or to vacate a sale made 
by a trustee when there was no necessity for haste 
and at a time when he knew a contest of the will 
was pending, whereby the land sold for a grossly 
inadequate sum.?® Where the sale is at auction, 
the trustee may and should adjourn to a different 
time when it appears to him necessary in order to 
obtain a fair price for the property.*° An instruc- 
tion to convert the estate into cash should be com- 
plied with when necessary.*! Trustees vested with 
a discretionary power of sale need not sell imme- 
diately on taking possession,?? and, where the trus- 
tee is vested with the power to sell within such rea- 
sonable time as he sees fit, a mere lapse of time 
without a sale in the absence of a showing of abuse 
of discretion does not constitute a violation of the 
trust.23 Where real estate is devised to trustees in 


and authorized the trustee to sell cer- 
tain property at any time in his dis- 
cretion, a codicil appointing an addi- 
tional trustee ¢ and authorizing the ex- 
ecutor to sé? such property within 
two years, did not alter the trustees’ 
power to sell at any time in their dis- 
eretion. Lide v. Wells, 128 S.E. 477, 


[a] 


TRUSTS 


151 A. 874, 107 N.J.Eq. 123; 
v. Mauldin, 85 S.E. 60, 101 S.C. 1. 28. 


Rule applied.—(1) Where tes- 
tator provided for a postponement of 
a sale of trust property for twenty 
years, but allowed a discretion as to 
sale atter the death of his wife, a 


[§ 623 


trust for sale, with a discretionary power to post- 
pone the sale, the court will not interfere with a 
bona fide exercise of their discretion as to the time 
and mode of sale.4 Where there is nothing in the 
instrument of trust to limit the trustee’s power of 
alienation to the lifetime of the cestui que trust, 
a sale made after the latter’s death is a valid execu- 
tion of the trust.*° 


Pricr to his qualification as such, a trustee has 
no power to convey trust property.*® 


Termination of trust.?* Where the power was 
not, in the instrument declaring the trust, limited 
in point of time to the continuance of the trust, 
but was general and unrestricted, it may be exer- 
cised after the termination of the trust.2& A deed 
from a surviving trustee is unnecessary to remove 
a cloud from the title of one to whom the cestui 
conveyed realty after reaching his majority when 
the trust ceased, his legal and beneficial ownership 
then being merged, and the recorded decree being 
sufficient.?® 


Pending litiediion respecting the property, the 
trustees act properly in refraining from selling it, 
under a power given, even though the litigation con- 
tinues for several years.*® 


Sale for distribution. Where the sale is author- 
ized for the purpose of distribution, the trustees 
may sell within a reasonable time after the time 
for distribution has arrived, although the tenant for 
life has died and the remainders have vested.** 
Prior to the time that the shares of the beneficiaries 
become vested, the trustees may, in their diseretion, 
postpone the sale indefinitely,*? and a power of sale, 
Mauldin 27. In re Heberle’s Estate, supra, 
In re Heberle’s Estate, supra. 


29. Dingman v. Beall, 72 N.E. 729, 
213 “HL. y238% 


30. Judge v. Booge, 47 Mo. 544; 
Stephenson y. Point Pleasant Build- 
ing & Loan Ass’n, 152 S.E. 790, 108 


HOO INC, 37 

20. U.S.—Simmons v. Baynard, 30 
F. 532. 

Mass.—Heard v. Read, 50 N.E. 638, 
171 Mass. 374. 


N.J.—Oak Inv. Corporation v. Mar- 
tin, 151 A. 874, 107 N.J.Eq. 123. 


N.C.—Lide v. Wells, 128 S.E. 477, 
190: N.C. 37. 

S.C.—Mauldin v. Mauldin, 85 S.E. 
GO; Ol SC. 1. 


Tex.—Wisdom v. Wilson, 127 S.W. 


1128, 59 Tex.Civ.App. 593. 


Eng.—In re Cotton, 19 Ch.D. 624; 
In re Brown, L.R. 10 Eq. 349; Glover 
v. Heelis, 32 L.T.Rep.N.S. 534. 


fa] Rule applied.—Where a will 
directed that a certain vacant lot 
should not be sold by trustees for fif- 
teen years .rom the date of death, and 
codicil made no change therein, the 
trustees have no power to sell, as 
against the contention that the omis- 
sion from the codicil of a power to sell 
was inadvertent. Lide v. Wells, 128 
S.B. 477, 190 N.C. 37. 


21. Jefferson v. Tyrer, 9 Jur. 1083. 


22. Hattie v. Gehin, 76 A. 4, 76 N. 
J.Eq. 340; Isham v. Delaware, etc., 
R. Co., 11. N.J.HWq. 227. 


23. Oak Inv. Corporation v. Martin, 


family settlement, to avoid litigation, 
advancing the time of sale, will not be 
enforced, especially where an antici- 


nation of the time of sale was not | 


for the wife’s benefit. Mauldin v. 
Mauldin, 85 S.E. 60, 101 S.C. 1. (2) 
Under a will directing that the trust 
property be held intact for five years, 
the executrix and trustee had no pow- 
er within that period to contract for 
its sale, although the deed was to be 
delivered thereafter. Oak Inv. Corpo- 
ration v. Martin, 151 A, 874, 107 N.J. 
Eq. 1238. 


Judicial control and review gener- 
ally see supra §§ 609-621. 


24. Isham v. Delaware, etc., R. Co., 
11 N.J.Eq. 227; Mauldin vy. Mauldin, 
Sdy suey 60, LOL. S.C.4 1 


[a] Rule applied.—A deed, al- 
though joined in by the cestuis que 
trustent, executed before that time, 
is invalid. Isham vy. Delaware, ete., 
Re Conle Ni Hos 227s 


Consent of beneficiaries generally 
see supra §§ 607, 608. 


25. Trethewey v. Horton, 
632, 71 Wash. 402. . 


[a] Delay held not unreasonable.— 
Delay of eight months. Trethewey v. 


Horton, 128 P. 632; 71 Wash. 402: 
26. In re Heberle’s Estate, 102 P. 
Vdd— L5o Cale 723. 


128 Pe 


we BViaed. Osl's 


pelonoss to different place see 
infra § 62 


31. In re Belasco’s Estate, 256 N. 
‘Y.S.- 35, 143 Mise. 475. 


32. In re Vanderbilt’s Estate, 229 
N.Y.S. 631, 132) Mises; 1/50; 


33. Patterson y. Lanning, 87 N.W. 
338, 62 Neb. 634. 


34. In re Blake, 29 Ch.D. 913. 


35. Welch v. Silliman, 2 Hill (N. 
YS) E490. 


386. Chappus v. Lueke, 224 N.W. 
432, 246 Mich. 272. 


37. Termination of trust generally 


see Supra §§ 124-138. 


Termination of power on Nem s 
tion of trust see supra § 599 


38. Hutkoff v. Winmar Realty Cog 
208 N.Y.S. 25, 211 App.Div. 726. 


39. Hinds v. Hinds, 140 A. 189, 126 
Me. 521. 


40. Beil v. Humphrey, 8 W.Va. 1. 


41. Rhode Island Hospital Trust 
Corn, Hanris; 13%As= 701, 920 UR: Den 11606 
In re Sudeley, JERSE Gy LEO COnal, Wi ke Tn 
re Tweedie, 27 Ch.D. 315. 


42. In re Horsnaill, 


1999] 1oCh; 
631. : i G 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to be exercised during the life of the tenant for life, 
does not come to an end on the tenant for life be- 
coming absolutely entitled to possession, where, by 
reason of his being non compos mentis, he is not in 
a position to call for a transfer to himself.‘ 


[§ 624] b. Waiver of Provision as to Time. Al- 
though the time of exercise of a power of sale may 
be waived by all the beneficiaries of the trust, no 
number less than all ean do so.t* A provision, in 
a deed creating a trust for the benefit of the grantor 
during her lifetime, postponing the power of sale 
until her death, is one for her benefit which she 
can waive by consenting to a sale during her life- 
time.*® 


[§ 625] 4. Manner and Conduct of Sale—a. In 
General. A sale of trust property should ordinarily 
be conducted in compliance with existing statuto- 
ry requirements regulating the sale of lands held 


43. Inre Jump, [1903] 1 Ch. 129. 


44. Oak Inv. Corporation v. Martin, 
PSL AL S74, 107 N.S. Bq: 123+ 


45. Armour v. Murray, 68 A. 164, 
74 N.J.Law 351. 


46, Plaut, y. Plaut, 70 <A. 52, 80 
Conn. 673; Vickers v. Vickers, 225 S. 
W. 44, 189 Ky. 323; Striker v. Mehr- 


[a] 


bill of sale 


Am.D. 601. (2) 


TRUSTS 


Anthony, 22 B.C. 535. 


Rule applied.—(1) 
deed of trust empowering a 
covert to dispose of property by deed 
of gift or will, a disposition of it by 
is void. 
Stephens, 8 Humphr. (Tenn.) 159, 47 
Where the will em- 
powers the trustee to sell with the 
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in trust,*® but, where authorized to do so by the 
instrument declaring the trust, the trustee may make 
a salé in contravention of such statutes.47 As in all 
other matters pertaining to his performance of 
the trust,**® the trustee must follow the directions 
contained in the instrument of trust,#® or the de- 
cree authorizing the sale.°° A conventional trustee 
who proceeds without the assumption of jurisdic- 
tion by the court is not affected by the regulations 
of the meade of sale in chancery,°! but, where he 
is acting. under a decree, he must generally comply 
in every essential respect with regulations of eq- 
uity.° The power should be exercised fairly,** 
equitably,°* and impartially,®°> with the utmost cau- 
tion at all times,°® in honesty and good faith,°? 
and as far as possible for the advantage of all par- 
ties interested in the sale,°® the trustee being bound 
to exercise business acumen and ability,®® using the 
same diligence in obtaining a fair price that an 


52. Kramme vy. Mewshaw, supra. 


53. Bennett v. Newark Milk & 
Cream Co., 156 A. 4, 9 N.J.Misc. 839 
{aff 162 A. 580, 111 N.J.Eq. 354]. 


[a] “Though there subsists bitter 
strife between a trustee and his ward, 
and there be no trust and confidence 
in fact, in consequence, and that they 
deal at arm’s length, the duty of a 


Under a 
feme 


Marshall v. 


tens, 179 N.Y.S. 460, 109 Misc. 220 [aff 
181 N.Y.S. 956]. And see case infra 
this note. 


[a] Enabling statute. — A statute 
providing that no sale of real estate 
made by a trustee, by license of court, 
shall be avoided for the reason that 
the deed was not delivered within one 
year after the license, if the prem- 
ises were sold by public auction, in ac- 
cordance with the notice, has been 
construed to be an enabling statute 
rather than a disabling statute, and 
not to prohibit by implication a trus- 
tee from making a sale after the lapse 
of one year from the granting of the 
license, except at public auction. Bos- 
ton Safe-Deposit, ete., Co. v. Mixter, 
15 N.E. 141, 146 Mass. 100. 


47. Rooker v. Fidelity Trust Co., 
151 N.E. 610, 198 Ind. 207. 


[a] Decree ordering a sale in pro- 
ceedings to terminate a trust is not 
void because failing to provide for an 
appraisement of lands, where the sale 
was made in accordance with instru- 
ments of trust, which did not provide 
for appraisement. Rooker v. Fidelity 
Trust Co., 151 N.E. 610, 198 Ind. 207. 


48. See supra § 519. 

49. Ala.—First Nat. Bank Vv. 
Sheehan, 126 So. 409, 220 Ala. 524, 

Ind.—Holsapple v. Schrontz, 117 N. 
E. 547, 550, 65 Ind.App. 390 [cit Cyc]. 

Miss.—McCaughn v. Young, 37 So. 
839, 85 Miss. 277. 

Mo.—Von Schrader v. Cornet, 3 S. 
W.(2d) 706. 

N.J.—Isham v. Delaware, ete, R. 
Co.) 11 N. J.B 227. 


N.Y.—Schoellkopf Holding Co. v. 
Kavinoky, 111 N.E. 60, 216 N.Y. 507; 
In we. Leavitt, 238 Ni S., 109,48 135 
Misc. 387. 


N.C.—Thompson v. Green River 
Power Co., 69 S.E. 756, 154 N.C. 13. 


Tenn.—Marshall v. Stephens, 8 
Humphr,. 159, 47 Am.D. 601. 


Eng.—Cholmeley v. Paxton, 3 Bing. 
207, 11 E.C.L. 108, 130 Reprint 492. 


B.C.—In re Land Registry Act and 


consent of any one of the executors, 
the assent of one to the sale must be 
obtained. In re Leavitt, 238 N.Y.S. 
109, 135 Mise. 387. (3) Where own- 
ers of land convey it to trustees by a 
deed defining a scheme for managing 
and disposing of it, which involves the 
appointment of a local agent to make 
leases and contracts of sale, and a 
Superintending agent whose approval 
and indorsement of any conveyance by 
the trustees is declared indispensable 
to its validity, such requirement as to 
approval and indorsement is not only 
a valid limitation on the powers of 
the trustees to convey, but also limits 
the power of the local agent to make a 
contract of sale absolutely enforce- 
able against the trustees, so that such 
a contract will not be specifically en- 
forced against them, the superintend- 
ing agent refusing to approve a con- 
veyance. Thompson vy. Green River 
Power Co., 69 S.H. 756, 154 N.C. 13. 
(4) A minimum price agreement, ap- 
proved by the required percentage in 
interest of the béneficiaries does not 
authorize a sale by trustees required 
to obtain the best price. Von Schrad- 
er v. Cornet, (Mo.) 3 S.W.(2d) 706. 
(5) Although a beneficiary can pur- 
chase a cotenant’s interests he cannot 
purchase a tract from the trustees 
without the consent of the stipulated 
percentage in interest of beneficiaries. 
Von Schrader v. Cornet, supra. 


{b] Substantial compliance.—The 
trustees must substantially comply 
with the authority given to them. 
Cholmeley v. Paxton, 3 Bing. 207, 11 
BH.C.L. 108, 180 Reprint 492; In re 
Land Registry Act and Anthony, 22 
B:Cy 535: 


50. Shirk v. Soper, 124 A. 911, 144 
Md. 269. 
[a] Rule applied.—Where power to 


sell at a private sale conferred by a 
decree on trustees is conditional, they 
have no power to sell until they have 
complied with conditions prescribed 
by it, as essential to the exercise of 


that power. Shirk vy. Soper, 124 A. 
911, 144 Md. 269. 
51. Kramme v. Mewshaw, 128 A. 


468, 147 Md. 535. 


trustee nevertheless prevails of act- 
ing fairly and of proving it. Animos- 
ity does not excuse the one nor dis- 
pense with the other.” Bennett v. 
Newark Milk & Cream Co., 156 A. 4, 
6, 9 N.J.Misc. 839 [aff 162 A. 580, 111 
N.J.Hq. 354]. 


54 Brinton v. lLewis-Littlefield 
Co., 118 P. 917, 66 Wash. 40. 


55. Stephenson vy. Point Pleasant 
Building & Loan Ass’n, 152 S.E. 790, 
108 W.Va. 701. 


56. Mauldin v. Mauldin, 85 S.E. 60, 
LOLS. Com. 


57. See infra § 626. 


58. Stephenson v. Point Pleasant 
Building & Loan Ass’n, 152 S.E. 790, 
108 W.Va. 701. 


59. Clay v. Thomas, 198 S/W. 762, 
MOC gehh- Uo.) Loy OO.) Dd) MAST OR ees 


“The lawis . . . thatthe cestui 
que trust, especially where the duties 
of the trustee are active, is not only 
entitled to the exercise of perfect 
good faith on the part of the trustee, 
but he is also entitled to the business 
acumen and active business ability of 
the trustee to discharge his duties in 
the same manner and to the same ex- 
tent as if he were acting for himself.” 
Clay v. Thomas, supra. 


{a] Thus trustees are bound to ex- 
ercise business acumen and ability, 
and when required to sell land are 
bound to endeavor to find the most 
advantageous purchaser, without 
waiting until they have individually 
acquired the title. Clay v. Thomas, 
198,.S.W. 762, 178. Ky. 199, 1-A.L.R; 
738 (where the trustees sold to them- 
selves as permitted and thereafter 
sold at a much higher price for their 
own benefit to a third person). 


[b] Presumption of superior busi- 
ness capacity.—‘'The very relation- 
ship of trustee and cestui que trust 
presupposes superior business capac- 
ity, better judgment, and broader ex- 
perience in commercial transactions 
possessed by the trustee, and there 
would be no occasion for the relation- 
ship, were these facts not true.” Clay 
v. Thomas, 198 S.W. 762, 767, 178 Ky. 
LOO) EATS 38s 
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individual owner would exercise,®°® and acting with 
reference to the circumstances existing at the time 
of the sale, and not those existing at the date of 
the declaration of trust.°1. Where the sale is at 
auction, the trustee may and should adjourn it to 
a different place where it appears to him necessary 
to obtain a fair price for the property,°? and he is 
justified in abandoning it where there is only one 
bidder and he represents the beneficiaries.°* So 
where the trustee is charged with the duty of sell- 
ing ‘Sf a satisfactory price is offered,” he need not 
sell where no purchaser willing and able to buy for 
a reasonable price could be found.®* Whether the 
trustees were culpably negligent should be deter- 
mined with reference to the situation at the time 
of the sale, and not in the light of such subsequent 
events as could not have been anticipated.*® The 
existence of liens on the property is no impediment 
to the execution of a power of sale vested in the 
trustee, unless there is such uncertainty as to the 
amounts or priorities of the liens as may deter bid- 
ders from offering full price for the property.°® In 
the sale of land under a decree, the court is the 
vendor and the trustee its agent under a special del- 
egated authority to make the sale,°* and, although 
the trustee may depart from the special direction 
given him by the court, and thus exonerate it from 
its obligations te confirm his act, yet, if the eourt 
thinks it proper to do so, his act as agent of the 
court is as binding as if he had pursued in all re- 
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spects the direction of the court,®* the subsequent 
ratification of his act having the same effect as a 
previous authority.°® 


Private sale. In the absence of any direction 
to the contrary in the trust instrument or the order 
of court, the trustee may sell at private sale;“° and, 
after an unsuccessful public sale, the court will 
ratify a private sale made at a fair price, although 
the trustees were appointed to sell at, public sale.*! 


Size of parcels. In determining in what. sized 
parcels the land should be sold, the location of the 
property should be considered in connection with the 
language of the trust instrument and order of 
court;72 and a court deeree directing trustees to 
sell sufficient land to pay a debt excludes the power 
of selling in small quantities.7* Land lying within 
the limits of a growing and prosperous city should be 
at least offered for sale either in building lots or 
by the front foot." 


Employment of brokers. A. trustee empowered 
to sell property at public auction or by such other 
means as he may deem expedient may employ bro- 
kers.7® 


[§ 626] b. Good Faith. As in all other matters 
pertaining to the performance of his trust,® a trus- 
tee executing a power of sale conferred on him by 
a declaration of trust or order of court must exer- 
cise honesty and good faith,’* and, if he does so, 


60. Ky.—Clay v. Thomas, supra. 


Md.—Gittings v. Morris, 144 A. $36, 
927, 156 Md. 565; Kramme v. Mew- 
shaw, 128 A. 468, 147 Md. 535; Calla- 
way v. Hubner, 58 A. 362, 99 Md. 529; 
Gould v. Chappel, 42 Md. 466. 


Va.—Shepherd vy. Darling, 
037%, 220 Va. 586. 


W.Va.—Stephenson vy. Point Pleas- 
ant Building & Loan Ass’n, 152 S.E. 
790, 108 W.Va. 701 [cit Cyc]. 


Ont.—Downey v. Dennis, 14 Ont. 
219. 


[a] Prudence that careful owner 
would exercise.—A trustee under a 
decree has his functions prescribed 
and limited by law and by the orders 
and decrees of the court appointing 
him, and must generally offer the 
property in such a manner as to bring 
its fair market value, and exercise the 
prudence that a careful owner would 
exercise in the sale of his own prop- 
erty. Kramme v. Mewshaw, 128 A. 
468, 147 Md. 535. 


{[b] Care of reasonably prudent 
man.—(1) <A trustee in selling prop- 
erty was required merely to exercise 
the care of a reasonably prudent man 


91 S.E. 


conducting his own affairs. Shepherd 
v. Darling, 91 S.H. 737, 120 Va. 586. 


(2) So a conventional trustee who 
proceeds without the assumption of 
jurisdiction by the court is bound to 
employ that degree of care which . 
reasonably prudent man would exhibit 
in the conduct of a similar sale. 
Kramme y. Mewshaw, 128 A. 468, 147 
Md. 535. 


61. Gould v. Chappell, 42 Md. 466. 
62. Judge v. Booge, 47 Mo. 544. 


Adjournment to different time sec 
supra § 623. 

63. French v. Westgate, 53 A. 310, 
AN Eira 0. 


Right of beneficiaries to purchase 
generally see infra § 646. 


64. Annett-Mahnken Realty Co. vy. 
Gollin, 160 A. 400, 110 N.J.Eq. 469. 


65. Costello v. Costello, 103 N.E. 
148, 209 N.Y. 252. 


66. George v. Zinn, 49 S.E. 904, 57 
WeViasho. LLO Am: Sok iad 


67. Gittings v. Morris, 144 A. 836, 
927, 156 Md. 565; Neale v. Peverley, 
78 A. 1102, 114 Md. 198; Andrews v. 
Scotton, 2 Bland (Md.) 629; 
v. Harrison, 1 Md.Ch. 331. 


68. Gittings v. Morris, 144 A. 836, 
927, 156 Md. 565; Andrews v. Scotton, 
2 Bland (Mad.) 629; Harrison v. Har- 
rison, 1 MdCh. 331. E 


Unauthorized sale as offer to pur- 
chase see infra § 631. 


69. Gittings v. Morris, 144 A. 836, 
927, 156 Md. 565; Andrews v. Scotton, 
2 Bland (Md.) 629; Harrison v. Har- 
rison, 1 Md.Ch. 331. 


70. U.S.—Burr v. McEwen, 4 F.Cas. 
No. 2,193, Baldw. 154. 


Ga.—Chattanooga Iron & Coal Cor- 
poration v. Shaw, 122 S.E. 597, 157 Ga. 
869; Shacklett v. Ransom, 54 Ga. 
350. 

Ill.—White v. Glover, 59 Ill. 459. 


Ky.—Cox v. Shelby County Trust 
Co., 80 S.W. 789, 26 Ky.L. 50. 


Md.—Kramme vy. Mewshaw, 128 A. 
468, 147 Md. 535. 


N.C.—Belding vy. Archer, 42 S.E. 800, 
LS TGING Conaisilie 


[a] Conventional trustee may 
make a private sale without counsel 
or aid of real estate agents, without 
prior advertisement, and for cash, if 
such sale is not in violation of the 
trust, nor made in bad faith, nor for a 
grossly inadequate price. Kramme y. 
Mewshaw, 128 A. 468, 147 Md. 535. 


Harrison 


[b] Direction of court.—The court 
may direct a trustee to sell the trust 
estate at a private sale, where such 
a sale is promotive of the interests of 
the parties. McAfee v. Green, 55 S.E. 
828, 143 N.C. 411. 


ee Tyson v. Mickle, 2 Gill (Md.) 


3 
72. Harr v. Fordyce, 113 S.W. 1033, 
88 Ark. 192; Gould v. Chappell, 42 Md. 
466; Quarles v. Lacy, 4 Munf. (18 Va.) 
251. And see case infra this note. 


[a] Evidence held insufficient to 
show that the trustees adopted the 
best method of offering for sale the 
property held in trust where they 
sought to sell it in building lots and 
not as an entire tract. Pleasants v. 
Wilson, 93 A. 441, 125 Md. 237. 


73. Quarles v. Lacy, 4 Munf. (18 
Viaw) 25 

74. Gould v. Chappell, 42 Md. 466. 

75. Patterson v. Old Dominion 


Trust Co., 159 S.B. 168, 156 Va. 763. 


Expenditure for services of broker 
see supra § 576. 


76. See supra § 519. 


77. Ala.—Saunders v. McDonough, 
118 So. 389, 218 Ala. 207. 


Ill.—Goodwin v. Mix, 38 Ill. 115. 


Ind.—McNew v. Vert, 86 N.E. 9 
43 Ind.App. 83. ye 


Ky.—Clay v. Thomas, 198 S.W. 762 
178 Ky. 199, 1 A.L.R. 733. : 


Seamer ee: v. Mewshaw, 128 A. 
8, ; 5; Slingluff v. Du; ‘ 
56 A. 837, 98 Md. 518. ge 


Mo.—Price v. Morrison, 23 WwW. 
297, 291 Mo. 249. eee 


N.Y.—Costello v. Costello, 103 N.E. 
148, 209 N.Y. 252: Inre Taylor’s Will, 
198 N.Y.S. 347, 119 Mise. 871. 


N.C.—Johnston y. Eason, 38: N.C. 


For later cases, developments and changes in the law see Annotations, same title and section number 


-§§ 626-628] 


the beneficiaries have no claim against him;7* but, 
if the trustees make declarations or do aets which 
prevent competition at the sale, or which cause a 
sacrifice of the property, the sale will be set aside 
at the instance of any beneficiary injured thereby.7® 
So it is incumbent on trustees ‘selling lots at auc- 
tion from a plat to explain to the public anything 
on the plat which, without explanation, might be 
unintelligible, or positively misleading.®° in de- 
termining whether the trustee exercised good faith 
in accepting the price paid for trust land burdened 
with an easement, the basis of its valuation is not 
the land freed from such encumbrance, but the val- 
ue of the land burdened therewith,*! and, in deter- 
nining whether a sale by a trustee was fair and 
free from collusion, a subsequent offer by the pur- 
chaser’s disappointed competitors, who formerly of- 
fered a much smaller amount and absolutely refused 
to give more, is no criterion of value.8? It is no 
evidence of fraud that a trustee made a sale of trust 
property at auction at a time when money was 
searee, and there were only between twelve and 
twenty persons present at the sale,*? but a sale for 
a price far below the market value of the property 
precludes a finding that the trustee acted with such 
good faith as the law requires.84 The failure of 
trustees to consult beneficiaries before giving an 
option or selling, where the trust instrument did not 
require such consultation, is not evidence of bad 
faith.’® 


Rejection of bids. The trustees may reject a 
bid from a person not appearing to be responsible.*® 


[§ 627] c. Constructive Fraud. Where trustees 
in disposing of the trust estate act in good faith 


330. 4 80. 


Okl.—Killmer Paint & Glass Co. v.| 98 Md. 518. 
Davenport-Bethell Co., 277 P. 653, 136 81. 


TRUSTS 


Slingluff v. Dugan, 56 A. 837, 
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and with no intention to defraud or injure the bene- 
ficiaries, there is no positive or actual fraud,*’? but 
they are guilty of constructive fraud, regardless of 
their motive or intention, if they violate any legal 
or equitable duty or contravene any principle which 
the law charged them to observe, to the benefici- , 
aries’ injury.*® So it is a constructive fraud for 
a trustee to sell lands according to an appraise- 
ment of many years previous, which is much below 
their value at the time of the sale.°® 


[§ 628] 5, Terms, Conditions, and Consideration 
—a. In General. Although, in the absence of spe- 
cific directions, a trustee does not incur liability 
when he pursues the ordinary course in fixing the 
terms and conditions of the sale,®® whatever direc- 
tions as to terms and conditions are contained in 
the instrument creating the trust must be fol- 
lowed;°! and such directions are binding on the 
purchaser as well as on the trustee.9* So, where 
the beneficiaries have power to fix or change the 
terms and conditions, under the provision of the 
trust instruments, their instructions must be fol- 
lowed.°* The trustee has no right to make any 
concession to him personally a condition of his con- 
sent to a sale®* or set up a breach of contract be- 
tween himself and others as a reason for not per- 
forming his duty to sell.®® 


Power of court to regulate terms.°® Where gen- 
eral authority in the trustees to sell has been found 
by the court, but specific auhority to make the 
particular contract or approve its terms is lacking, 
the mere fact that a trust estate may own a large 
part of the corporate stock does not authorize the 
court to examine into the advisability of the terms 


1128, 59 Tex.Civ.App. 593; Mansfield 
v. Wardlow, (Civ.App.) 91 S.W. 859. 


Steinback v. Norwood, 57 Cal. 


Okl. 252, 63 A.L.R. 997. 


S.C.—Lynch y. Lynch, 159 S.E. 26, 
161 S.C..170, 80 A.L.R. 997. 


Tex.—Daniel v. Irwin, 
250 S.W. 254. 


W.Va.—Stephenson vy. Point Pleas- 
ant Building & Loan Ass’n, 152 S.E. 
790, 108 W.Va. 701 [cit Cyc]. 


78. Owen v. Campbell, 58 N.W. 603, 
100 Mich. 34; Hanchett v. Smith, 1 
Teens (28: 


{a] Rule applied.—(1) A company 
being in danger of losing the services 
of two of its chief executive officers, 
and of falling into the control of a 
speculator, a trustee sold the stock 
owned by his trust for the best price 
then to be had. He himself, and other 
stockholders, desired to sell at the 
same price, but could not, and so re- 
mained, and by their good manage- 
ment, and the interest of the buyer 
of the trust stock, largely increased 
the value of the stock. It was held 
that the cestuis que trust had, no 
claim against him. Owen y. Camp- 
pell, 58 N.W. 603, 100 Mich. 34. (2) 
A sale by trustees of a policy of in- 
surance, for a price, which at the 
time seemed to be beneficial for the 
cestui que trust is a discreet exer- 
eise of their power, although it 
eventually turned out that the sale 
was prejudicial to the interest of the 
cestui que trust. Hanchett v. Smith, 
iL AW PASCO) as 745 oe 


79. Goodwin v. Mix, 38 Ill. 115. 


Liability for wrongful sale general- 
ly see infra § 636. 


(Civ.App.) 


Galveston, etc., R. Co., (Tex.Civ. App.) 


67 S.W. 147. 

82. Wickersham v. Ricker, 58 F. 
232, 7 (C.CrAu 222; 

83. Newman v. Meek, Freem. 


(Miss.) 441. 


84. Daniel v. Irwin, (Tex.Civ.App.) 
250 S.W. 254. 

[a] For example, a sale for about 
six thousand dollars less than the 


market value. Daniel v. Irwin, (Tex. 
Civ.App.) 250 S.W. 254. 


85. Loud v. St. Louis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552. 


6. Thomson v. Ritchie, 30 A. 708, 
80 Md. 247. 


87. Costello v. Costello, 103 N.E. 
148, 209 N.Y. 252. 


88. Costello v. Costello, supra. 


89. Moore v. Township 3 School 
Trustees, 19 Til. 83. 

90. Harkness v. Scammon, 48 Mo. 
App: 136; ,in ve Judd, [19067], i Ch. 
684. 


91. U.S.—Moody v. Flagg, 
819. 


Ark.—Beebe v. De Baun, 8 
510. 


Cal.—Steinback vy. Norwood, 57 Cal. 
647. 


Ga.—Vernoy vy. Robinson, 
928, 133 Ga. 6538. 

Mich.—Palmer vy. 
Mich. 328. 

Tex.—Wisdom v. Wilson, 127 S.W. 


125 F. 


Ark. 


66 S.E. 


Williams, 24 


San Antonio School Trustees v. 92. 
ie 


[a] Thus under a declaration of 
trust providing that the _ trustee 
should sell to a named person and 
nine other persons as he might in 
writing designate, within a specified 
time after the trustee should have 
notified him that the prices at which 
the property would be sold had been 
determined, where the trustee subdi- 
vided the land into parcels, and fixed 
the price of each parcel, the person 
named in the declaration of trust and 
the nine other persons can only pur- 
chase according to the prices and sub- 
divisions fixed by the trustee. Stein- 
back v. Norwood, 57 Cal. 647. 


93. Beebe v. De Baun, 8 Ark. 510; 
Vernoy v. Robinson, 66 S.H. 928, 133 
Ga. 653; Mansfield v. Wardlow, (Tex. 
Civ.App.) 91 S.W. 859. 


94 Stuart v. Chaney, 206 P. 386, 
71 Colo. 279; Krause v. Krause, 151 
N.W. 991, 30 N.D. 54. 


fa] MTllustration.—A trustee has no 
right to sell the trust property and in 
his deed obligate the grantee to pay 
the trustee’s debt, to secure which he 
had given a mortgage in violation of 
his trust. Krause v. Krause, 151 N.W. 
991, 30 N.D. 54. 


Exclusion of individual interest and 
pron of trustee generally see supra § 
19 


95. Stuart v. Chaney, 206 P. 386, 71 
Colo. 279. 


96. Judicial control and review cf 
sale generally see supra §§ 609-621. 
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of a proposed sale of the corporate assets,®? or give 
any judicial recognition to the consummation of the 
specific contracts of the corporation submitted.?® 


Construction of contract to sell.%° 
for the sale of trust property will be interpreted in 
the light of existing facts and circumstances under 
which the parties contracted so as to effect the ob- 
jects sought to be accomplished by them. 


[§ 629] b. Consideration and Terms of Payment.’ 
Where the instrument creating the trust so re- 
‘quires, the sale must be for cash,? but a trustee 
with unfettered power to sell has the right to make 


‘TRUSTS 


she» 5) 


i 


f [§§ 628-629 | 


best interests ef the estate,t and, when not restrict- 
ed to a cash sale by the terms of the trust, a trus- 
tee may make a sale other than for money,’ but he 


has no right to accept in payment obligations which 


Agreements 


reasonable terms as to payment consistent with the 


97. In re Pulitzer’s Estate, 249 Ni 
Y.S. 87, 189 Mise. 575 [supplemented 
251 N.Y.S. 549, 140 Mise. 572, and aff 
260 N.Y.S. 975]. 


98. In re Pulitzer’s Estate, supra. 


99. Construction of power of sale 
see supra $§ 600-604. 


Construction and operation of con- 
veyance see infra § 637. : 


1. In re Nimlet’s Estate, 
658, 299 Pa. 359. 


[a] Particular agreement con- 
strued.—(1) Cestui’s agreement to 
sell her interest in realty to the trus- 
tee construed to have contemplated 
transfer merely of her share in the 
proceeds of the land when sold. In re 
Nimlet’s Estate, 149 A. 658, 299 Pa. 
359. (2) Such agreement to convey 
her interest free of ‘incumbrances” 
included trustee’s commissions (In re 
Nimlet’s Estate, supra), (3) and, in 
an agreement to sell her interest to 
the trustee of realty free of “incum- 
brances and easements,” construed 
to embrace her share in the proceeds 
of her interest when sold, the term 
“easements” could be disregarded as 
inconsistent (In re Nimlet’s Estate, 
supra). 


2. Adequacy of consideration see 
infra § 630. 

3. Moody v. Flagg, 125 F. 819; 
Palmer v. Williams, 24 Mich. 328; 
Schoellkopf Holding Co. vy. Kavinoky, 
111 N.E. 60, 216 N.Y. 507. See Wisdom 
v. Wilson, 127 S.W. 1128, 59 Tex.Civ. 
App. 593 (sale of property by testa- 
mentary trustees on credit was in- 
valid, where the will did not authorize 
a sale on credit). 


4 Voorhies v. Voorhies, 120 N.Y.S. 
677, 66 Misc. 78; Bernheim v. Stark, 
29 Ohio C.A. 17. 


{a] Consideration paid indirectly. 
—A trustee, having power to sell prop- 
erty at a privaté sale, conveyed the 
same to the beneficiary, and the lat- 
ter obtained money on two mortgages, 
which were subsequently foreclosed 
and the property sold. Thereafter the 
trustee for a stated consideration con- 
veyed the premises to the purchaser 
at the foreclosure sale. It was held 
that the purchaser obtained a valid 
title under the trustee’s deed, al- 
though. it was not shown that the 
consideration named was paid direct- 
ly. Voorhies v. Voorhies, 120 N.Y.S. 
677, 66 Mise. 78. 


5. U.S.—U. S. v. Benedict, 280 F. 
76 [aff 270 F. 267, and aff 43 S.Ct. 357, 
261 U.S. 294, 67 L.Ed. 662]; Speigle v. 
Meredith, 22 F.Cas.No. 13,227, 4 Biss. 
120. 


Ala.—Tolley v. Hamilton, 91 So. 610, 
206 Ala. 634. 


Cal.—Mansfield v. District Agricul- 


149 A. 


tural Assoc. No. Six, 97 P. 150, 154 
Cal. 145, 


Hawaii.—In re Isenberg’s Estate, 28 
Hawaii 590. 


N.H.—Hackett v. Hackett, 
434, 67 N.H. 424. 


N.Y.—In re Taylor’s Will, 198 N.Y. 
Ss o4kpul LO) Mise. Sid. 


Tex.—Gray v. McCurdy, 266 S.W. 
396, 114 Tex. 217, 36 A.L.R. 820 [rev 
(Civ.App.) 239 S.W. 641]. 


Wash.—Sprague v. Betz, 87 P. 916, 
44 Wash. 650 [error dism 28 S.Ct. 256, 
207 U.S. 579, 52 L.Ed. 349]. 


[a] Coupon bonds may be made 
the consideration of the sale. Speigle 
v. Meredith, 22 F.Cas.No. 13,227, 4 
Biss. 120. 


[b] Payment of legal expenses.— 
Under a deed of trust conveying land 
to a district agricultural association, 
and authorizing a part thereof to be 
sold or disposed of for the purpose of 
improving the agricultural grounds 
and for meeting the expenses of the 
trust, including the expenses of liti- 
gation, the power of disposition of the 
tract is not limited to a sale for cash, 
and the association is authorized to 
transfer the property itself in pay- 
ment of legal expenses. Mansfield v. 
District Agricultural Assoc. No. Six, 
Sioa Oy 4 aCale tsb: 


[ec] Agreement to provide for bene- 
ficilary.—Under a will devising land 
in trust to be used by the trustees as 
they deemed for the best interests of 
the cestui que trust, with authority to 
sell it, or convey to him in fee, the 
trustees have power, with his con- 
sent, to convey the Jand, in considera- 
tion of an agreement to provide for 
the beneficiary during his life. 
ee ckert v. Hackett, 40 A. 434, 67 N.H. 

24, 


[d] Satisfaction of debt.—A con- 
veyance of property to satisfy a just 
debt is proper. Sprague v. Betz, 87 P. 
916, 44 Wash. 650 [error dism 28 S.Ct. 
256, 207 U.S. 579, 52 L.Ed: 349]. 


[e] Liberty bonds.—A_ trustee’s 
agreement, in advance of a sale of 
trust property at auction, to accept 
liberty bonds in payment, is not a 
breach of the trust, but a proper 
method of encouraging prospective 
bidders and increasing the amounts 
of the bids. In re Isenberg’s Estate, 
28 Hawaii 590. 


[f] Exemption from taxation.— 
Trustees under the will of a testator, 
who left a large tract of land fronting 
on New York Harbor and valuable for 
harbor, given by the will broad now- 
ers to sell all or any part of the land, 
have authority to convey streets 
through the tract, extending to the 
store, to the city in consideration of 
exemption of the remaining land 


40 A. 


are manifestly of less value than the property sold.° 
If it is unlawful for a trustee to sell property for 
an unsecured obligation, the fact that he did so 
is immaterial where subsequently he actually col- 
lected the purchase price.‘ 


Confederate currency or securities.® 
sideration of Confederate money have been held 
illegal,? but, on the other hand, a bona fide convey- 
ance in exchange for Confederate bonds has been 


Sales in con- 


from taxation, for extension of the 
streets, where such streets were 
necessary to the development and use 
of the remaining land, and would in- 
crease its value for maritime purposes 
which was the evident intention of the 
testator. U.S. v. Benedict, 280 F. 76 
[aff 270 °F. 267, and aff 43 S.Ct. 357, 
261 U.S. 294, 67 L.Ed. 662]. 


[g] Purchase-money mortgage.— 
The discretion of a trustee in taking 
a purchase-money mortgage as secur- 
ity for part of the price in order to 
make a sale will be sustained in the 
absence of collusion. In re Taylor’s 
Will, 198 N.Y.S. 347, 119 Mise. 871. 


[h] VWendor’s lien notes.—A will, 
directing trustees to convert all the 
real estate into money, with discre- 
tion to postpone the accomplishment 
thereof, authorizes a sale for cash 
and vendor’s lien notes, in lieu of all 
money, within the trustees’ discretion. 
Gray v. McCurdy, 266 S.W. 396, 114 
Tex. 217, 36 A.L.R. 820 [rev (Civ.App.) 
239 S.W. 641]. 


[i] Credit.—A testamentary trust 
provision requiring reinvestment of 
the res on the exercise of a power of 
sale did not preclude the court from 
permitting a credit sale and reinvest- 
ment of the proceeds after payment of 
the purchase price. Tolley v. Hamil- 
ton, 91 So. 610, 206 Ala. 634 (holding 
that such a sale of the res of a testa- 
mentary trust for life and reinvest- 
ment of the proceeds on payment did 
not prolong the cestui que trust’s in- 
terest, since, at his death, it would at 
once vest in the remaindermen). 


6 Randolph v. East Birmingham 
Land Co., 16 So. 126, 104 Ala. 355, 53 
Am.S.R. 64; Patteson v. Horsley, 29 
Gratt. (70 Va.) 2638. 


[a] Thus (1) a trustee is without 
authority to convey land to a land 
company formed for speculative pur- 
poses, and receive stock of the com- 
pany in payment. Randolph v. Hast 
Birmingham Land Co., 16 So. 126, 104 
Ala. 355, 53 Am.S.R. 64. (2) Where 
bonds held by a trustee are a perma- 
nent investment, well secured, and 
paying interest regularly on the par 
value, it is a breach of trust for him 
to sell them and take a bond having 
only four years to run. Patteson y. 
Horsley, 29 Gratt. (70 Va.) 263. 


Adequacy of consideration generally 
see infra § 630. 


7. In re Schuster’s Estate, 281 P.- 
38, 35 Ariz. 457. 


8. Payment in Confederate money 
generally see Payment § 82. 

Validity of contracts based on, or 
performable in, Confederate currency 
see Payment § 33. 

9. Becht v. Martin, 87 Tex. 719: 


Bedinger y. Wharton, 27 Gratt. (68 
Va.) 857. 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 629-631] 


held to pass title to the purchaser.?® 


[§ 630] c. Adequacy of Consideration. 
is the duty of the trustee to obtain the best possi- 
ble price,4? or a consideration reasonably propor- 
tionate to the value of the property,!? and the sale 
will be deemed a nullity where the trustee sells the 
property for no consideration,'* or no present con- 
sideration,'* or a nominal consideration,!® or a gross- 
ly inadequate price,’® a sale for a fair price will 
not, in the absence of fraud or gross negligence, be 
held invalid merely because a higher price might 
have been obtained;!7 and, where the deed of trust 
authorized a sale but provided that no sale of 
the whole property be made unless a certain sum 


TRUSTS 


While it 


be raised, the trustee may sell a part of the land 


10. Schley v. Brown, 70 Ga. 64. 


11. Colo.—Stuart v. Chaney, 206 P. 
386, 71 Colo. 279. 


Iowa.—Anderson v. Thero, 118 N.W. 
47, 139 Iowa 632. 


M4d.—Callaway v. Hubner, 58 A. 362, 
39 Md. 529; Gould v. Chappell, 42 Md. 
466. See also Reeder v. Lanahan, 74 
A. 575, 111 Md. 372 (holding that trus- 
tee’s duty in sale is to obtain the fair 
value of the property from the pur- 
chaser). 


Tenn.—Meath v. Porter, 
224. 


W.Va.—Stephenson v. Point Pleas- 
ant Building & Loan Ass’n, 152 S.E. 
790, 108 W.Va. 701. 


Eng.—Grove v. Search, 22 T.I..R. 
290. 


Ont.—Graham v. Yeomans, 18 Grant 
Ch. 238. 


“A- trustee must... .- . use Yrea- 
sonable efforts to obtain the best price 
he can.” Stephenson y. Point Pleas- 
ant Building & Loan Ass’n, supra. 


[a] Unmarketable title.—A trustee 
who holds under quitclaim deeds from 
a holder under tax deeds is only re- 
quired to realize all that he can on 
selling the premises under his title, 
and, where the tax titles are not mar- 
ketable, he is not liable for the value 
of a marketable title. Anderson v. 
Thero, 118 N.W. 47, 139 Iowa 632. 


12. Slade & Bassett v. Crum, (Tex. 
Civ.App.) 193 S.W. 723. 


[a] Rule applied.—Under a will 
authorizing trustees to sell either for 
yearly rent or a gross sum, or partly 
for each, the trust estate cannot be 
conveyed except for a consideration 
reasonably proportional to its value. 
Slade & Bassett v. Crum, (Tex.Civ. 
App.) 193 S.W. 723. 


13. Maury v. Jones, 25 F.(2d) 412; 
Smith v. Bowen, 35 N.Y. 83; Rutledge 
vy. Smith, 6 S.C.Eq. 119. 


SHeisk, 


14. Turner v. Campbell, Patt.&H. 
(Via. 9256) 
[a] Rule applied.—Where there is 


no evidence that the consideration 
named in a conveyance from the trus- 
tee to one of the cestuis que trust was 
paid, the subsequent marriage of the 
grantee could not, by supplying a con- 
sideration, make the trustee’s convey- 
ance pass any legal title. Turner v. 
Campbell, 1 Patt.&H. (Va.) 256; Hope 
vy. Valley City Salt Co., 25 W.Va. 789 
(where the land was immediately re- 
sold for over three times the purchase 
price). 

15. Everett v. Texas-Mexican R. 
Co., 3 S.W. 678, 67 Tex. 430. See Han- 
ly v. Sprague, 20 Me. 431 (property 
may be recovered from purchaser for 
inadequate consideration). 


16. Conn.—Peters v. Abbott, 109 A. 
131, 94 Conn. 363. 


Tenn.—Meath v. Porter, 9 Heisk. 
224; Wright v. Wilson, 2 Yerg. 294. 


Tex.—Daniel y. Irwin, (Civ.App.) 
250 S.W.. 254. 


Va.—James v. Gibbs, 
277. 


Ont.—Clark v. Keefer, 29 Ont. 557. 


17. Burr v. McEwen, 4 F.Cas.No. 
2,198, Baldw. 154; Nunn v. Peak, 118 
S.W. 493, 130 Ky. 405; Franklin v. 
Osgood, 14 Johns. (N.Y.) 527; Grove 
v. Search, 22 T.L.R. 290. See Fox v. 
McKeown, 280 P. 939, 154 Wash. 34 
(as respects execution of trust, sale 
of four hundred ninety-eight shares 
of stock of corporation, with par 
value of twenty dollars for three 
hundred fourteen dollars, was sale 
for value where the outstanding ob- 
ligations of the corporation equaled 
the corporate assets). 


[a] Tllustration.—A sale in good 
faith for the fair market. value of 
the property, will be upheld, although 
the price obtained may not be equal 
to what its peculiar situation would 
make it worth to one whose land it 
adjoins. Burr v. McEwen, 4 F.Cas.No. 
2,193, Baldw. 154. 


18. Belding v. Archer, 42 S.E. 800, 
131-N.C., 287. 


19. Tyson v. Mickle, 2 Gill (Md.) 
76. 


1 Patt.&H. 


20. Callaway v. Hubner, 58 A. 362, 
99 Md. 529. 


21. Markle’s Estate, 5 Pa.Dist. 47, 
Pa.C@o. 337. 


22. Validity of sale by trustee to 
himself see infra § 642. 


23. U.S.—Leathe v. Title Guaran- 
ty Trust Co., 18 F.(2d) 41 [cert den 
275 WS. 535,.48°S.Ct. 30, 72 L.Ed. 4227; 
U. S. v. Benedict, 280 F. 76 [aff 43 
S.Ct. 357, 261 U.S. 294, 67 L.Ed. 662]. 


Ala.—Stewart v. Cross, 63 So. 956, 
184 Ala. 166. 


Conn.—Stamford Trust Co. v. Mack, 
101 A: 235, (91 Conny 620. 


Ga.—McDonald v. Valdosta Inv. Co., 
82) Si) 539, 142 .Ga.li47s" Taylor v. 
Brown, 388 S.E. 66, 112 Ga. 758. 


Ill.—Dickson v. New York Biscuit 
Co., 71 N.E. 1058, 211 Ill. 468; Fisher 
v. Fairbank, 58 N.H. 962, 188 Ill. 187; 
People v. Lihme, 193 Ill.App. 341 [aff 
109 NE. 2051, 269 TH, 351, “Ann Cas: 
1916H 959]. 


Ind.—McCleary v. Chipman, 68 N.E. 
320, 32 Ind.App. 489. 


Ky.—wWarren v. Goodloe’s Ex’r, 20 
S.W.(2d) 278, 230 Ky. 514; Goldberg 
v. Home Missions of the Presbyterian 
Church in the U. S., 248 S.W. 219, 197 
Ky. 724; Vickers v. Vickers, 225 S.W. 
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for a fair value if such sale does not affect the 
value of the land remaining.!§ 
values subsequent to the sale is no ground for set- 
ting aside the sale, if made at a reasonable price 
at the time,!® although the rule is otherwise where 
the subsequent value of the property is not an 
accidental appreciation, but was an inherent value 
known to the purchaser.?° 
gréat number of years, nothing short of conspic- 
uous fraud will warrant the court in declaring a 
sale invalid on account of inadequacy of price.?+ 


[§ 631] 6. Validity and Conclusiveness of Sale?? 
—a. In General. 
valid power in instrument creating trust is valid,?* 


A general rise in 


After the lapse of a 


A sale and conveyance under a 


n 


44,189 Ky. 323; Moberley’s Guardian 
v. Mt. Sterling Nat. Bank, 219 S.W. 
423, 187 Ky. 403; Henriott v. Cood, 
155 S.W. 761, 153 Ky. 418. 


Me.—Alford v. Richardson, 114 A. 
193, 120 Me. 316. 


Md.—Kramme v. Mewshaw, 128 A. 
468, 147 Md. 535; Funk v. Newcomer, 
10 Md. 301. 


Mass.—Livermore v. Livermore, 121 
N.E. 27, 231 Mass. 293; Penniman v. 
Sanderson, 13 Allen 193. 


Mo.—St. Louis Land, ete., Assoc. v. 
Fueller, 81 S.W. 414, 182 Mo. 93. 


Neb.—Jensen v. Ballmer, 237 N.W. 
613, 121 Neb. 488. 


N.J.—Connely v. Haggerty, 64 A. 
1133, 68 N.J.Eq. 794 [aff 56 A. 371, 
65 N.J.Eq. 596]; Wetmore v. Midmer, 
21 N.J.Eq. 242. 


N.Y.—O’Keefe v. Westphal, 123 N.Y. 
S. 817,139 App.Div. 79; Wright v. Del- 
afield, 23 Barb. 498 [rev on other 
grounds 25 N.Y. 266]. 


Ohio.—Doe y. Turner, 7 Ohio Pt. II 
oe Clark v. Neil, 24 Ohio N.P.N.S. 


Or.—Crown Co. v. Cohn, 172 P. 804, 
810, 88 Or. 642 [cit Cyc]; Savage v. 
Savage, 94 P. 182, 51 Or. 167. 


Pa.—Strite v. Wolf, 110 A. 753, 268 
Pa. 221; Seeds v. Burk, 37 A, 511, 181 
Pa. 281. 


S.C.—Best v. Deason, 119 S.E. 509, 
126 S.C. 116; Shannon v. Freeman, 109 
S.E. 406, 117 S.C. 480. 


Tex.—Kahle v. Stone, 65 S.W. 623, 
95 Tex. 106; Joyce v. Hagelstein, (Civ. 
App.) 163 S.W. 356; Whatley v. Ogles- 
by, (Civ.App.) 44 S.W. 44. 


Wash.—Laack v. Hawkins, 284 P. 
89, 155 Wash. 308. 


Eng.—In re Adams, 
695; In re Dyson, [1896] 2 Ch. 720. 


[a] Rule applied (1) where a dis- 
cretionary power was conferred. Al- 
ford v. Richardson, 114 A. 193, 120 
Me. 316; Seeds v. Burk, 87 A. 511, 181 
Pa. 281. (2) Where a trustee of cer- 
tain real property for the benefit of 
his daughters, remainder to their 
heirs, had authority to sell, the proep- 
erty in his discretion, a conveyance 
by him to one of the daughters was 
valid, although its effect was to defeat 
the remainder. Henriott v. Cood, 155 
S.W. 761, 153 Ky. 418. (3) Under a 
trust deed providing that the trust 
property should, after the death of 
the trustee, be conveyed to a certain 
remainderman, but that the trustee 
might sell the land, in which ease the 
remainderman should receive the ben- 
efit of the purchase money, the re- 
mainderman had no equity superior 
to that of the grantee in a contract 
of scle made by the trustee. Connely 
v. Haggerty, 64 A. 1133, 68 N.J.Iq. 
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without authorization by the court,?4 or consent of 
the beneficiaries,?® provided it is made under the 
circumstances and in the manner 
made by a proper trustee,”* and is of the proper- 
ty,?5 for the purposes*® and the consideration®?® 


TOAD ati 5.6. Ave oupliet WOON rN DLO eso Oil, 
(4) The trust deed providing that the 
trustee might revoke or alter the trust 
declared, or that he might convey 
the land free of any trust, and hold 
the purchase money for the purposes 
declared in the trust or such new uses 
as he might appoint, it is not neces- 
sary to a valid conveyance by the 
trustee that he should “revoke” the 
trust, inasmuch as the power to sell 
or to revoke might be exercised sep- 
arately, and the exercise of the pow- 
er to sell necessarily revoked the trust 
as to the land sold. Connely v. Hag- 
gerty, 56 A. 371, 65 N.J.Eq. 596 [aff 64 
A. 1133, 68 N.J.Eq. 794]. (5) A power 
to sell prevails over prior devises, and 
an execution on the estate and inter- 
ests so devised, issued after the same 
were sold and conveyed by the trus- 
tees, on a judgment recovered before 
such sale and conveyance, is subordi- 
nate to the power of sale, and can have 
no effect on the property. Wetmore 
v. Midmer, 21 N.J.Eqg. 242. (6) Where 
property was conveyed to a trustee 
for the sole and separate use of trus- 
tee’s sister for life and on her death 
was to be divided among her children, 
and, if she died leaving no children, 
the principal was to return to the 
estate of her parents, the trust deed 
authorizing a sale of the land, and a 
reinvestment of the proceeds accord- 
ing to the direction of the parents and 
on their written consent, it was held 
that a conveyance in fee simple by 
trustee, pursuant to the parents’ di- 
rections, the proceeds of which were 
turned over to beneficiary, was valid, 
regardless of the investment made 
with the proceeds. Best v. Deason, 
119 S.E. 509, 126 S:Coc dt 16. 


[b] Order of court.—Where a 
trustee, with power to sell any prop- 
erty as he might deem best, deter- 
mined that a sale was necesSary, a 
sale made after orders of the court 
directing it is valid as an exercise of 
the power conferred on the trustee; 
the fact that the court ordered the 
sale does not make it any the less a 
sale under the power. Stewart v. 
Cross, 63 So. 956, 184 Ala. 166. 


[c] Deeds executed by trustees 
and cestuis.—A sale may be deemed 
to be made under the power conferred, 
if it is decided by the trustees to be 
expedient, and a deed is executed by 
them and the purchase money received 
by them, although at the same time 
deeds are also executed to the pur- 
chaser by the cestuis que trust, with 
a view to insure a good title. Penni- 
man vy. Sanderson, 13 Allen (Mass.) 
193. 

{d] Conveyance of marketable ti- 
tle.—Testamentary trustees having 
the legal title of property with pow- 
er of sale could convey a marketable 
title to one to whom they contracted 
to sell. O’Keefe v. Westphal, 123 N. 
Y.S. 817, 139 App.Div. 79. 


[e] Sale in whole or in parcels.— 
(1) Where a deed conveys several 
tracts of land, and empowers the trus- 
tee to sell them together or in lots, 
and a sale of the whole is made at 
once, without objection from the gran- 
tor, the sale is valid. Doe v. Turner, 
7 Ohio Pt. Il 216. (2) So, where a 
trust estate comprises a single par- 
cel, although consisting of more than 
one lot, and the best interests of es- 
tate will be subserved by sale in soli- 


TRUSTS 


preseribed,?° is 


2 


utes.?? 


dum, Such disposition will be upheld, 
if fairly conducted. Crown Co. v. 
Cohn, 172 P. 804, 88 Or. 642. 


{f] Contract constituting “sale.?7>— 
A valid written contract for the sale 
of land, made on payment of a sub- 
stantial part of the consideration, con- 
stituted a ‘sale’ within a deed con- 
veying the land to a trustee in trust 
to sell, as against the objection that 
it was only a contract to sell and not 
a sale. Shannon vy. Freeman, 109 S.E. 
406, 117 S.C. 480. 


24 U.S.—Hiller v. Ladd, 80 F. 794. 


Ga.—McDonald v. Valdosta Inv. Co., 
82 S.H. 539, 142 Ga. 147; Maynard v. 
Greer, 59 S.E. 798, 129 Ga. 709. 


Ind.—-Meier v. Union Trust Co. of 
Ppgtame pense, 176 N.E. 42, 93 Ind.App. 


Ky.—Goldberg v. Home Missions of 
the Presbyterian Church in the U.S., 
248 S.W. 219, 197 Ky. 724; Vickers v. 
Vickers, 225 .S.W.-44, 189 Ky, 323; 
Moberley’s Guardian v. Mt. Sterling 
Nat. Bank, 219 S.W. 423, 187 Ky. 403; 
Prather v. McDowell, 8 Bush 46. 


Md.—Kramme v. Mewshaw, 128 A. 
468, 147 Md. 535. 


Mass.—Livermore v. Livermore, 121 
N.E. 27, 231 Mass. 293. 


Ohio.—Clark vy. Neil, 24 Ohio N.P.N. 
S. 589. 


Or.—Crown Co. v. Cohn, 172 P. 804, 
810, 88 Or. 642 [cit Cyc]. 


Tex.—Joyce vy. Hagelstein, (Civ. 


App.) 163 S.W. 356. 


[a] Under specific provision in 
trust instrument (1) to this effect a 
trustee may sell the trust property 
without application to the courts. 
McDonald v. Valdosta Inv. Co., 82 S. 
E. 539, 142 Ga. 147; Meier v. Union 
Trust Co. of Indianapolis, 176 N.E. 42, 
93 Ind. App. 457. (2) Thus a will de- 
vising half the property to the testa- 
tor’s children and half to his wife, 
making her executrix, and providing 
that all transfers by her to the chil- 
dren or any other person shall be 
good, without the intervention of any 
court or authority, constitutes her a 
trustee with power of sale, so that a 
conveyance thereof by her alone gives 
good title. Joyce v. Hagelstein, (Tex. 
Civ.App.) 163 S.W. 356. 


Judicial control of sale generally 
see supra §§ 609-621. 


25. See supra § 607. 


26. Curtis v. Osborn, 65 A. 968, 79 
Conn. 555; Holsapple v. Schrontz, 117 
N.E. 547, 550, 65 Ind.App. 390 [cit 
Cyc]; Huntt v. Townshend, 100 Am.D. 
63, 31 Md. 336; Mason vy. Martin, 4 Md. 
124; Marshall v. Stephens, 8 Humphr. 
(Tenn.) 159, 47 Am.D. 601. 


Proceedings for, terms and conduct 
of, sale generally see supra §§ 625-630. 

27. Bumegarner v. Cogswell, 49 Mo. 
259. 

Who may exercise power of sale 
generally see supra § 622. 


28. Bigelow v. Tilden, 65 N.Y.S. 
140, 52 App.Div. 390 [mod 43 N.Y.S. 
858, 18 Misc. 689]; In re Walker, 


ELS OLINZ Chess Sion 
Chamb. (Ont.) 83. 


[a] Sale of leasehold property by 


In re Evans, 4 Ch. 
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recited in the trust instrument, and provided fur- 
ther that any discretion, vested in the trustee is 
honestly and faithfully exercised.*+ 
contravention of trusts are void under some stat- 
So conveyances in violation of the trustee’s 


All sales in 


granting underleases.—Trustees, who 
are assignees of leasehold property, 
cannot exercise an ordinary power of 
sale by retaining in themselves the 
original term and granting underleas- 
es for the whole term, less one day, 
to the purchasers of the respective 
lots at apportioned rents, for, by 
adopting such a method of assurance, 
the trustees do not perform their duty 
and get rid of their liability by privity 
of estate to the lessor. In re Walker, 
[1901] 2) Ch: 383. , 


Construction of power of Sale see 
supra § 603. 


29. Mersman v. Mersman, 37 S.W. 
909, 136 Mo. 244; Haldeman v. Open- 
heimer, 126 S.W. 566, 103 Tex. 275; 
Milis y. Traylor, 30 Tex. 7. 


[a] Bule applied.—A trustee is not 
authorized to sell, under a deed of 
trust reciting that the beneficiary had 
paid certain debts as security for the 
grantor, and authorizing the trustee 
to sell to satisfy such as had been 
paid and should be presented to the 
grantor, where it does not appear 
that any indebtedness existed, or that 
any claim had ever been presented 
to the grantor as having been paid. 
Mills v. Traylor, 30 Tex..7. 


Construction of power of sale see 
Supra § 604. 


sO. Myrick v. Williamson, 67 So. 
273, 190 Ala. 485; Cadwell v. Brown, 
36 Ill. 103. 


Consideration generally see supra 
628-630. J seine 


81. Ala.—Saunders v. McDonough, 
118 So. 389, 218 Ala. 207. 


Ind.—Kintner v. Jones, 23 N.E. 701, 
122 Ind. 148. 


Me.—Alford vy. Richardson, 114 A. 
193, 120 Me. 316. 


Mda.—Gould v. Chappell, 42 Md. 466; 
Waring vy. Darnall, 10 Gill. & J. 126. 


Ohio. —Rammelsberg v. Mitchell, 29 
Ohio St. 22. 


8.C.—Lyneh vy. Lynch, 159 S.E. 26, 
oe cAe: S.C. 170, 80° A. LLRs 997% Lette 
ye]. 


Va.—Patteson vy. Horsley, 29 Gratt. 
(70 Va.) 263. 


[a] Thus (1) a_ trustee, even 
though he has the written consent of 
the beneficiary, has no authority to 
make a sale unless he believes that 
such sale is proper (Patteson v. Hors- 
ley, 29 Gratt. (70. Va.) 263),)(@2) and 
a bill for accounting against trustees 
and purchasers in bad faith, impeach- 
ing the trustees’ sale, could not be 
defeated on the ground that the trus- 
tees were authorized to sell (Saunders 
Speen 118 So. 389, 218 Ala. 


Control of discretion by courts se 
supra §§ 609-612. : B 


32. See statutory provisions; and 
cases infra this note. 


[a] Particular statutes applied.— 
Walker v. Doak, 290 P. 290, HO Cal. 
30; Tripp v. Duane, (Cal.) 13 P. 860; 
Holsapple v. Schrontz, 117 N.E. 547, 
65 Ind.App. 390; Longe v. Kinney, 137 
N.W. 119, 171 Mich. 312; Horskey v. 
Mc emnary 162 Es 376, 53 Mont. 50; 

rressenger yv. Sharp, 14 N.Y.S. my 
N.Y.Super. 315. ‘ SG se 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 631] 


duty** or not in substantial compliance with the 
been 
and, in general, all sales of trust property are void- 


authority given him** have 
able where attended with fraud*® 
tation,*® or when made to advance 
poses of the trustee rather than 


the trust,>7 or to enable the beneficiary to secure 
the property free from the trust, so that he might 
deal with it in an unauthorized way,?® and, in some 


eases, when they are not for the 
the trust estate.2® On the other 
conveyances by trustees will, in 


evidence to the contrary, be presumed to have been 
rightfully made,*® but a sale or release will not be 
presumed where it is doubtful whether it was made, 


and where, if it had been made, it 
a violation of the trust.*! 
ly made, the sale and conveyance 


validated by conduct not amounting 
minor defects in the proceedings, 


33. Price ‘v. Morrison, 236 S.W. 
297, 291 Mo. 249. 
{a] Illustration.—Where testator 


devised land to a trustee for the ben- 
efit of his sisters, with the power to 
sell the land and reinvest the proceeds 
for the benefit of the sisters, and pro- 
vided that on the trustee’s death the 
property should go in equal parts to 
the sisters, the equitable title was not 
extinguished by the trustee’s convey- 
ance of the land in consideration of 
the grantee’s marriage to him, such 
conveyance being in violation of trus- 
tee’s duty, and therefore invalid. 
Price v. Morrison, 236 S.W. 297, 291 
Mo. 249. 


34. Cholmeley v. Paxton, 3 Bing. 
207, 11 E.C_L. 108, 130 Reprint 492; 
In re Land Registry Act and Anthony, 
22) B.C, 535: 


35. Barling v. Peters, 25 N.E. 765, 
134 Ill. 606; Minneapolis Trust Co. v. 
Menage, 76 N.W. 195, 73 Minn. 441; 
Cheshire v. Booe, 16 N.C. 22; Cochrane 
v. McCoy, 179 N.W. 210, 43 S.D. 375. 


{a] Fraud practiced by beneficiary 
will avoid a sale honestly made by the 
trustee. Cheshire v..Booe, 16 N.C. 22. 


36. Slingluff v. Dugan, 56 A. 837, 98 
Md. 518; Summers v. Abernathy, 136 
S.W. 289, 234 Mo. 156. 


[a] ‘False representations not 
made to injured person.—The rule 
that false representations constituting 
a ground of relief must have been 
made to the person injured is subject 
to the exception that one not appear- 
ing in a transaction induced by fraud 
may recover, where, in fact, he is the 
real party in interest, and, where a 
trustee was induced by the fraud of 
a third person to convey the trust es- 
tate to him, the beneficiaries may sue 
for relief. Summers v. Abernathy, 
136 S.W. 289, 234 Mo. 156. 


{[b] Failure of other purchasers to 
complain of the misrepresentation 
does not affect the right of one who 
was misled to complain. Slingluff v. 
Dugan, 56 A. 837, 98 Md. 518. 


37. Chapman v. Hughes, 66 P. 982, 
BoP) 298, 60 P9745 60 P. 176, 134 Cal: 
641; Cohen v. Parish, 31 S.H. 205, 105 
Ga. 339; Lang v. Metzger, 86 Ill.App. 
117; In re Wentworth, 129 N.E. 646, 
230 NiY: 176. 


38. In re Wentworth, 129 N.E. 646, 
230 N:Y. 176. 

39. Winslow v. Miller, 
1078, 10 App.Div. 406. 

40. Conn.—Gardner’s Appeal, 70 A. 
653, 81 Conn. 171. 


41 N.Y.S. 


When honestly and fair- 
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held invalid; 
or misrepresen- 
the private pur- 
the purposes of 


best interest of 
hand, sales and 
the absence of 


after dismissal, 
would have been 
decree. 
will not be in- 
to fraud*? or by 
43 by negligible 


estate.°? 


Ky.—Storms v. 
Sue 1S Kay ido: 


Md.—Preston vy. Safe Deposit & 
Trust Co., 81 A. 528, 116 Md. 211, Ann. 
Cas.19413C 975: 


N.Y.—Jackson v. Schoonmaker, 2 
Johns. 230. 


Tex.—Olecott v. Gabert, 23 S.W. 985, 
86> Tex. 121. 


[a] Attribution of sale to proper 
authority.—Where one having vari- 
ous capacities executes a delegated 
authority in one of them, the law will 
attribute the act to the proper author- 
ity, although he does not profess to 
exercise that authority in doing the 
particular act, so that the fact that 
the testamentary trustee sold the 
trust property under a decree of court 
based on statutory authority, which 
was erroneous because the statute did 
not authorize sales made in the fu- 
ture as it appeared advantageous, did 
not prevent the trustee from making 
good title, where he in fact had an 
implied power of sale under the will, 
but did not purport to act thereunder. 
Preston v. Safe Deposit & Trust Co., 
81 A. 523, 116 Md. 211, Ann.Cas.1913C 
975. 


{[b] Authority of trustee to convey 
may be presumed. Olcott v. Gabert, 
23 S.-W. 1985;.50 Lex. kal. 


{c] Erroneous date on deed.—A 
deed from trustees will be valid, al- 
though grantors were not trustees in 
the year on which the deed appears 
on its face to have been given, but 
became such subsequently. The 
grantors having been jointly seized in 
fee at one time and competent to con- 
vey, the deed will be deemed to have 
been made then until the contrary ap- 
pears by unequivocal proofs. Jack- 
son v. Schoonmaker, 2 Johns. (N.Y.) 
230. 


Presumption in favor of regularity 
of judicial proceedings and order of 
sale see supra § 613. 


41. Brewster v. Striker, 2 N.Y. 19 


5 How.Pr. 40 [aff 1 E.D.Smith 321, q 
N.Y.Leg.Obs. 140]. 


Simpson, 16 S.W. 


42. Barling y. Peters, 25 N.E. 765, 
134 Tll. 606. 
[a] Tllustration.—An agreement 


between a creditor of the joint estate 
and a third person, whereby such third 
person was to bid up to a certain 
amount, if necessary, to secure the 
land and to take the creditor’s inter- 
‘est in the decree of sale, was not 
\fraudulent and did not vitiate the 
|sale. Barling v. Peters, 25 N.E. 765, 
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falsehoods not affecting the results,*+# or by sub- 
sequent acts and events;#® and, where a court of 
equity would have directed a sale at. the instance 
of the trustee or cestui que trust, under the eir- 
cumstances existing, a sale by the trustee is not 
invalid.*® Until it has been ratified,*” a sale made 
by a trustee acting as agent of the court*® amounts 
only to an offer to purchase.*® 
and purchaser voluntarily submit an offer for the 
trust property for the approval or rejection of the 
court, and the remaindermen object to the sale 
and are prepared to submit a counter offer at a 
better price, and thereupon the trustee moves to 
dismiss his bill, 


Where the trustee 


which motion is granted, a sale 
but before time for appeal by 


the remaindermen has expired, is subject to final 
A sale of trust estates by order of the 
court may not purport to convey an independent 
The fact that the purchaser was a wit- 
ness in proceedings to confirm the sale and testi- 


134 Ill. 606. 


42. Reynolds v. Watkins, 60 F. 824, 
9 C.CUAN 273 2"Tripp, vie Duaness (Calls) 
13 P. 860; Pickett v. Geer, 153 S.E. 
349, 156 S.C. 346. 


[a] Designation of trustees.—That 
trustees for both the life tenant and 


the remainderman designated them- 


selves as trustees for the remainder- 
man in the sale of trust property did 
not affect the sale. Pickett v. Geer, 
153 S.E. 349, 156 S.C. 346. 


44. Kramme v. 
468, 147 Md. 535. 


[a] For example, concealment of 
the identity of the purchaser, by the 
purchaser’s statement that he repre- 
sented a certain firm. Kramme vy. 
Mewshaw, 128 A. 468, 147 Md. 535. 


45. Ansley v. Pace, 68 Ga. 
Creveling v. Fritts, 34 N.J.Eq. 134. 


[a] For example, the subsequent 
birth of a child who might have an 
interest in the estate. Ansley v. Pace, 
68 Ga. 402. 


Breach of condition subsequent see 
infra § 632. 


46. Toronto Gen. Trusts Co. v. Chi- 
CAO CUtC. Rea Co. LS Noy. SunOS) moe 
Hun 1 [aff 34 N.E. 514, 138 N.Y. 657 


Power of court to ratify sales it 
would have authorized see infra § 638. 


47. Confirmation by court generally 
see infra § 638. R 


48. See supra § 625. 


49. Neale v. Peverley, 78 A. 1102, 
114 Md. 198. 


50. Patterson v. Old Dominion 
Trust Co., 140 S.E. 810, 141 S.&. 759, 
149 Va. 597. 


Mewshaw, 128 A. 


402; 


51. In re Hasterly, 96 N.E. 122, 202 
N.Y. 466. 
{a] Thus, under Real Prop. L. 


(Consol, L. [1909] ce 50) § 40, provia- 
ing that a future estate is vested 
when there is a person in being who 
would have an immediate right to the 
possession on the determination of 
precedent estates, the nieces and 
nephews were vested with the fee of 
the real estate, subject to the trust 
for the wife, and their interest was 
wholly independent of the trust, and 
a sale of the real estate under § 105, 
authorizing the court to order a sale 
of trust estates, may not purport to 
convey the independent vested estate 
of the nieces and nephews. In re 
Hasterly, 96 N.E. 122, 202 NvY. 466. 
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fied that he had agreed to purchase the property 
does not bring the purchase within a statute, mak- 
ing void the sale of property of a person under 
disability to a guardian or witness in the case.®? 
A testamentary trustee who exercises a discretionary 
power of sale doas not in so doing add anything to, 
or detract anything from, the validity or invalidity 
of the gifts effected by the will;°® and he cannot, 
where he holds title for a life tenant only, bind the 
remaindermen or their title.°* 


Sale by court having no jurisdiction is not val- 
idated by an act curing irregularities in the ap- 
pointment of, or want of proper qualifications in, 
trustees.°° 


A contract to sell, made pursuant to a power con- 
tained in a will pending a contest of the will and 
with full knowledge by the buyer of the facts, is 
valid and binding on the parties, the validity of 
the will being subsequently established in the con- 
test proceedings.°® 


Before purchaser is compelled to take title, he is 
entitled to have it made plain that the trustees 
have the right to sell,°* and they should show either 
a power to sell under the terms of the trust®® or that 


59 


the cestui que trust consents to the conveyance.’ 
[§ 632] b. Attack on Sale and Conveyance—(1) 


52. Hunt v. Glenn, 11 Lea (Tenn.) |] 971, 33 S.C. 298. 
16: ; Va.—Copland’s 
[a] Reason for rule.—The testi-|135 S.E. 707, 146 Va. 33. 


mony of such a witness is not of the 


kind contemplated by the statute. fa] 
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Ex’rs v. Copland, 


Unborn children of beneficia- 


[§§ 631-632 


In General. Where the sale is by order of court, 
and it is shown that the court had jurisdiction of 
the subject matter, the decree®® and sale** are 
not subject to collateral attack, and are binding on 
all the parties who were properly before the court 
and persons whose interests were represented,** to- 
gether with the purchaser.*? Unless their right to 
object is lost by reason of their being parties to 
proceedings to sell,°* by requesting the sale or con- 
senting to it,°> by their acquiescence for a long 
period of time,*® or by their acceptance of the 
proceeds,*? or other estoppel,°® beneficiaries may 
attack the validity of the sale and conveyance ;°° 
but they cannot claim land under the provisions of 
a trust deed and at the same time repudiate a pro- 
vision therein that the trustee shall have power to 
sell the property.7° An estoppel of the trustee does 
not extend to beneficiaries,‘+ and the concurrence 
of a part of the beneficiaries does not estop the 
remainder;*2 but the acquiescence of a beneficiary. 
for a long period of time precludes an attack on 
the sale by persons claiming his estate.** Accept- 
ance of a partial distribution without knowledge 
that such distribution consisted in part of the pro- 
ceeds of an invalid sale of the property by a sub- 
stituted trustee does not constitute a ratification of 
such sale,7* nor estop the beneficiaries to object to 
it.7> Beneficiaries are generally the only persons 


Ga.—Shepherd v. Todd, 22 S.E. 32, 
95 Gai 19; 


Ill.—Dickson v. New York Biscuit 
Co., 71 N.H. 1058, 211 Ill. 468. : 


Hunt v. Glenn, 11 Lea (Tenn.) 16. 


53. Bishop v. Bishop, 179 N.E. 391, 
258 N.Y. 216, 80 A.L.R. 1198. 


54. De Lashmutt v. Teetor, 169 S. 
W. 34, 261 Mo. 412. 


[a] Rule applied.—Where a trus- 
tee held title for a life tenant only, 
he could not dispose of the remainder 
by estoppel or by ratification of a 
void deed, since he could not do by in- 
direction what he has no power to do 
directly. De Lashmutt v. Teetor, 169 
S.W. 34, 261 Mo. 412. 


as Halderman v. Young, 107 Pa. 
2 , 

56. Bernheim vy. Stark, 29 Ohio C.C. 
Ads 


57. Re Thompson & Jenkins, 
(Ont.) [1928] 4 Dom.L.R. 564. 


58. Re Thompson & Jenkins, 
pra. 


Power of trustee to sell generally 
see supra §§ 594-621. 


59. Re Thompson & _ Jenkins, 
(Ont.) [1928] 4 Dom.L.R. 564. 


Consent of beneficiary generally 
see supra §§ 607, 608. 
60. See supra § 621. 


61. Rosenzwog v. Gould, 101 A. 
665, 1381 Md. 209; Greenlaw v. Green- 
law, 16 Lea (Tenn.) 435; Quesenberry 
v. Barbour, 31 Gratt. (72 Va.) 491. 


62. Ga.—Boardman v. Taylor, 
ya. 638. 


Md.—Dunnington y. Evans, 
1097, 79 Md. 838. 


Minn.—Mayall v. Mayall, 
942, 63 Minn. 511. 


§.C.—Powers v. Bullwinkle, 11 S.E. 


su- 


66 


28 A. 


65 N.W. 


= Uru 


ries under a testamentary trust are 
bound by the decree of sale of trust 
property by the doctrine of virtual 
representation. Copland’s Ex’rs v. 
Copland, 135 S.E. 707, 146 Va. 33. 


[b] Ignorance of contents of ap- 
plication to sell the property cannot 
be set up against an innocent pur- 
chaser by the beneficiaries and trus- 
tee, where it is shown that they sign- 
ae it. Boardman y. Taylor, 66 Ga. 


63. Wayne v. Davis, 66 S.W. 827, 
23 Ky.L. 2174; Browning v. Ficklin, 
(Ky.) 12 S.W. 714, 26 Ky.L. 470; Bol- 
giano v. Cooke, 19 Md. 375. And see 
Haynes v. Payne, 5 Ky.L. 242. 


[a] Rule applied.—The fact that a 
creditor was before the court only by 
constructive service of process fur- 
nishes to the purchaser at the decretal 
sale no ground of exception to the re- 
port of sale, where, by reason of his 
laches, the creditor is required to look 
to the proceeds of sale, and not to the 


property. Whayne vy. Davis, 66 S.W. 
827, 23 Ky.L. 2174. 

64. See cases supra note 62. 

65. See supra § 607. 

66. Starkweather y. Jenner, 27 


App.D.C. 348 [aff 30 S.Ct. 382, 216 U. 
S. 524, 54 L.Ed. 602, 17 Ann.Cas. 1167]; 
Mitchell v. Berry, 1 Mete. (Ky.) 602; 
Dunnington v. Evans, 28 A. 1097, 79 
Md. 88; McClanahan y. Roanoke Iron 
Or, 23,/S.1 955, 95 Van. 552. 


[a] Delay insufficient to constitute 
acquiescence.—A delay of two years. 
ane v. Dingman, 81 N.E. 366, 227 Ill. 
294. 

Acquiescence in purchase by trus- 
tee see infra § 643. 


67. Ala.—Marx y. Clisby, 
517, 180 Ala. 502. 


30 So. 


Md.—Long v. Long, 62 Ma. 33. 


Neb.—Swartz v. Duncan, 57 N.W. 
543, 38 Neb. 782. 
N.Y.—Childs v. Childs, 135 N.Y.S. 


972, 150 App.Div. 656; 
Bennett; 39) Barb. 237. 


' Va.—Copland’s Ex’rs v. 
135 S.H. 707, 146 Va. 33. 


68. In re Post, 13 R.I. 495. 


[a] Voluntary release of his inter- 
est in the trust estate executed by the 
cestui que trust to the purchaser op- 
eres an estoppel. In re Post, 13 


69. Ala.—Myrick v. Williamson, 67 
So. 273, 190 Ala. 485. 


Iowa.—Prouty v. Edgar, 6 Iowa 353. 
Md.—Long v. Long, 62 Md. 33. 


Mo.—Summers v. Abernathy, 136 S. 
W. 289, 234 Mo. 156: 


Be NC Yi Schenel< mic, 
Edw. 175. 


_ [a] Beneficiaries not represented 
in proceedings for sale.—Where 
grandchildren possessing interests in 
the estate are not represented in the 
proceedings, the sale will Le set aside 
aie instance. Long v. Long, 62 
aVL CQ, . 


70. Kahle v. Stone, 65 S.W. 623, 95 
Tex. 106. 


Johnson vy. 


Copland, 


Ellingwood, 3 


71. Bayless v. Elean, 1 Coldw. 
(Tenn.) 96. 
72. Graham yv. Yoemans, i8 Grant 


Ch, (Ont.): 238: 


73. Gardner’s Appeal, 70 A. 653 
Conn. 171. ee oe 


74. Lashmutt v. Teetor, 169 S.W 
34, 261 Mo. 412. : Sa 


75. Lashmutt v. Teetor, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 632-633] 


entitled to attack the validity of a sale and convey- 
ance, third persons having no such right,7® and 
trustees,’” the settlor of the trust,?8 and the pur- 
chaser’® generally being precluded. The benefici- 
aries cannot, however, avoid a trustee’s conveyance 
for breach by the grantee of a condition subse- 
quent;*° that right ean be exercised only by the 
trustee or his heirs.81 As between the purchaser 
and beneficiaries the negligence and unfaithfulness 
of the trustee in not selling the personal before 
the real property, as required in the deed, cannot 
be made a question,®? the remedy of the parties, if 
any, being against the trustee.** Trustees cannot 
set up their own wrong for the purpose of invali- 
dating the deed. as to their individual interests.*+4 


Injunction. Improper conduct of the trustee in 
conducting the sale*® is not ground for an injune- 
tion against the sale.’® 


[§ 633] (2) Setting Aside®’—(a) In General. 
The court will vacate and set aside a sale which, as 
made, was not authorized,** and which has resulted 
in serious injury to the estate,*® or which was not 
made fairly and regularly and for a fair and full 
price,®® and it may do so where the purchaser has 
defaulted in payment and is dissatisfied with the 
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title he might obtain.*1 So the cestui que trust is 
entitled to the cancellation of a sale in which the 
trustee is interested, where there is actual or con- 
structive fraud, without showing actual damage.” 
The court will not, however, set aside a sale properly 
made®* or do so merely because an accounting of 
the proceeds has not been had,°* because no guardian 
ad litem was appointed for the unborn heirs, their 
rights being otherwise protected,®® because of a mere 
error of judgment. on the part of a conventional 
trustee acting within the power conferred by the 
instrument under which he acts,®® or because the 
price was inadequate, unless the inadequacy was 
gross,®” or in the case of a sale in good faith for 
a fair price,®® unless it is directly attributable to 
some failure of reasonable diligence or effort in 
the making of the sale;°® and, before a court will 
set aside a private sale made in good faith by a 
conventional trustee in the exercise of a discretion 
incident to an express power of sale, both inade- 
quacy of price and a justifiable expectation of se- 
curing a higher price must coexist.1 So, where the 
court would have ordered a sale on proper applica- 
tion, it will not cause a sale arranged by the trus- 
tee to be undone in order that the court itself may 
order the sale.2 After the trust has been executed, 


76. 
Zils 


Conn.—Fisk v. Ley, 
Conn, 295. 


Mich.—Norris v. Hall, 82 N.W. 832, 
124 Mich. 170. 


Pa.—Coxe v. Blanden, 1 Watts 533, 
26 Am.D. 88. 


S.D.—Brace v. Van Eps, 80 N.W. 
TO oe NOVY. Ole tao. bot Tul atosti. 
452. 


[a] Rule applied (1) in an action 
by the purchaser at execution sale 
against the wife of the settlor. Brace 
v. Van Eps, 80 N.W., 197, 83 N.W. 
Bian or Seon 1 Ot Nol is..1 4oa.a le C2). 
In a suit for an injunction brought 
by one as a property owner, testimony 
that the cestuis que trust of the trus- 
tee who held title to the lots when 
platted paid the purchase money for 
the lots was properly ¢xcluded as not 
tending to show that the trustees 
could not, as far as defendants were 
concerned, convey an absolute title to 
plaintiff, who held the paper title. 
Fisk v. Liey, 56> A. 559, 76 Conn. «295. 


77. Prouty v. Edgar, 6 Iowa 353. 


78. Beebe v. De Baun, 8 Ark. 510; 
Vallette v. Bennett, 69 Ill. 632. 


[a] Thus (1) the settlor cannot 
question the title of the purchaser on 
the ground that the property was not 
present at the sale, or that it was sold 
in one mass instead of parcels, when 
it appears that the property was ab- 
sent by the acts of the settlor and 
that he was present at the sale, and 
made no objection to the manner of 
the sale. Beebe v. De Baun, 8 Ark. 
510. (2) So acquiescence for a num- 
ber of years estops the settlor. Val- 
lette v. Bennett, 69 Ill. 632. 


79.) Cotton ove Ward, 32. B Mon: 
(Ky.) 804; Richards v. Keyes, 80 N. 
BE. 812, 195 Mass. 184; Schenck v. El- 
lingwood, 3 Edw. (N.Y.) 175. 


{a] QIlustration.—One who has re- 
ceived a deed from a trustee is estop- 
ped to set up its invalidity where she 
requested the delivery of such deed, 
and agreed to indemnify the trustee 
against -loss or trouble on account 
thereof, and afterward, with full 


Ala.—Marston v. Rowe, 43 Ala. | 
Herbert v. Hanrick, 16 Ala. 581. 


56 AN 559, 76 


knowledge of the circumstances, join- 
ed in the request for the granting of 
the petition to the court for the de- 
cree confirming the sale. Richards v. 
Keyes, 80 N.B. 812, 195 Mass. 184. 


80. Oakland County v. Mack, 220 
N.W. 801, 243 Mich. 279; Welch v. 
Silliman, 2 Hill (N.Y.) 491. 


81. Oakland County v. Mack, 220 
N.W. 801, 243 Mich. 279; Welch v. 
Silliman, 2 Hill (N.Y.) 491. 
bas Williams v. Munroe, 67 N.C. 

83. Williams v. Munroe, supra. 

84 Jackson v. Thomson, 70 A. 


1095, 222 Pa. 232. 


85. Pechel v. Fowler, Anstr. 549, 3 
Rev.Rep. 627. 


[a] For example, not advertising 
the usual time. Pechel vy. Fowler, 
Anstr. 549, 3 Rev;Rep. 627. 


86. Pechel v. Fowler, supra. 


[a] Reason for rule.—If the trus- 
tees shall be guilty of a breach of 
trust in making the proposed sale, 
they will be answerable in damages. 
Pechel v. Fowler, Anstr. 549, 3 Rev. 
Rep. 627. 


87. Remedies of cestui que trust in 
case of sale by trustee to himself see 
infra § 643. 


Setting aside wrongful acts of trus- 
tee generally see infra § 875. 


gs. Ala.—Crickenberger v. Clay, 
109. So. 368, 215 Ala. 67; Myrick v. 
Williamson, 67 So. 273, 190 Ala. 485; 
Robinson v. Pierce, 24 So. 984, 118 Ala. 
273, 45 LLR.A. 66, 72 Am.S.R. 160. 


Ind.—Koehler v. Koehler, 121 N.E. 
450, 75 Ind.App. 510. 

Mass.—Heard v. 
580. 


N.J.—Polkowitz v. Nash, 100 A. 564, 
87 N.J.Eq. 489. 


N.Y.—Smith v. Bowen, 35 N.Y. 83. 


Va.—Taylor v. King, 6 Munf. (20 
Va.) 358, 8 Am.D. 746; Norman v. 
Hill, 2 Patt. CH 676. 


W.Va.—Titchenell v. Jackson, 26 W. 
Va. 460. 


March, 12 Cush. 


89. Hill v. Shoemaker, 8 D.C. 395. 


90. (Fry. fv.1) Pry. 8 280 S:@ hart 29s 
Stephenson v. Point Pleasant Build- 
we & Hoay Ass’n, 152 S.E. 790, 108 W. 

an 5 


[a] Rule applied.—Where the pe- 
tition is taken pro confesso against 
two parties and the proof shows that 
the conveyance to the remaining par- 
ty was not for valuable and bona fide 
consideration, the conveyance to him 
should be set aside. Fry v. Fry, 27 S. 
C.Eq. a 


Manner and conduct of sale gener- 
ally see supra §§ 625-627. 


_Terms, conditions, and considera- 
tion generally see supra §§ 628-630. 


91. Cresap v. Martin, 2 Bland 
(Md.) 466 note. 


92. Grubbs v. McGlawn, 39 Ga. 672; 
Davoue v. Fanning, 2 Johns.Ch. (N. 
Y.): 252; Ex'-p.. Bennett, 10° Ves.Jr. 
381, 32 Reprint 893. 


Right of trustee to purchase from 
hares or at his own sale see infra 


98. Browning v. Stiles, (N.J.Ch.) 
65 A. 457; Law v. Barnes, (R.I.) 116 
A. 208. 

94. Davidson v. Mantor, 89 P. 167 


45 Wash. 660. 


95. Young v. Young, 237 N.W. 535, 
200 MICK. Lisjuia wAn Lak. bo. 

96. Kramme v. Mewshaw, 128 ‘A. 
468, 147 Md. 535. 

97. Starkweather v. Jenner, 27 


App. D.C. 348 [afi 30 S.Ct382) 206.0% 
S. 524, 54 L.Bd. 602, 17 Ann.Cas. 1167]; 
Beall v. Dingman, 81 N.E. 366, 227 Ill. 
294; Casey v. Canavan, 93 J1l.App. 
boot banat s. Ost. co oa Oist.sucoe 
Linton vy. Michie, 7 Grant Ch. (Ont.) 
182. 


Duty of trustee to obtain best price 
see supra § 630. 


98. Hughes v. Caldwell, 11 Leigh 
(38 Va.) 342. 


99. Kramme v. Mewshaw, 128 A. 
468, 147 Md. 635. 


1. Kramme v. Mewshaw, supra. 
2. O’Hara v. Grand Lodge, I. O. G. 
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an action to set a sale aside cannot be maintained.’ 
Where a contract of sale is improvident and does 
not sufficiently protect the rights of the cestui que 
trust, the court will refuse to compel performance, 
although it will not order it to be canceled.+ 


Sale by or against order of court. While a sale 
made in violation cf an injunction against it will 
be set aside,® one made under or confirmed by an 
order of court will not be,® unless the court was 
without jurisdiction’ or the decree was fraudulent- 
ly procured;* and a sale made pursuant to a decree 
will not be set aside for mere lapse of time between 
the date of the decree and the sale.® 


[§ 634] (b) Procedure. The proper method of 
asking the court to set aside a sale of trust property 
is by proceedings in equity.t° In such a suit the 
trustee is a necessary party,'t but an agent of the 
trustee who purchased trust property at the sale, 
and immediately conveyed it to the trustee, 1s not*? 
and neither are infant distributees.1? Where the 
purchaser has been notified of proceedings to va- 
cate the sale, but fails to intervene until after a 
final decree vacating the sale has been affirmed, 
he has no standing in court on the ground that he 


T. of State of California, 2 P.(2d) 21,) 213 Ill. 238. 


213 Cal. 131. 18. 
3. Hollis v. Lawton, 32 S.E. 846, 
107) Ga. 102) 73 Am.S.R. 114. 


4 Turner v. Harvey, Jac. 169, 4 
Iing.Ch. 169, 37 Reprint 814. 


61 Ark. 464; 


[a] 
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McConnell v. Day, 33 S.W. 731, 
Kramme v. Mew shaw, 
128 A. 468, 147 Md. 


McKennan, 162 P. 376, 53 Mont. 50. 


Burden of showing inadequacy 
of sale price of trust property sold 


[§§ 633-635 


was not a party to those proceedings.‘* Complain- 
ant’s pleadings must allege some ground for vacating 
the sale,?> and defendant’s indicate the defenses on 
which he intends to rely.1¢ Germane amendments 
to the pleadings are allowable.'7 The burden of 
proving the invalidity of the sale or conveyance 
is on the person objecting thereto,’® and his case 
must rest on sufficient evidence.t® It will not be 
presumed that a subsequent purchaser had notice 
of anything more than the recitals in the deed ex- 
ecuted by the trustee and beneficiary,*® or that a 
custom of marking open streets in color on a plat 
was generally known.?! The judgment must conform 
to the allegations of the petition.” 


Statutory provisions must be observed.?3 


[§ 635] (c) Restitution. Where the sale is set 
aside, the court should, in its decree, make due pro- 
vision for the restitution of any purchase money that 
has been paid,?* with interest, no moral turpitude 
being shown, on the principal sum paid,?° and inter- 
est paid on deferred payments;?° and the amount 
expended by the purchaser on account of taxes,?7 
ineluding interest on taxes paid by him,?* should 
also be allowed. The purchaser may be equitably 


that it was generally known to the 
public or to real estate brokers that 
only the streets marked with colors 
on a plat from which lots were sold 
were opened, so as to bind a broker 
who purchased the property to a com- 
pliance with his contract, where his 
uncontradicted testimony was that he 


Das Horsky Vv. 


5. Holcomb v. Coryell, 11 N.J.Eq. 
548. 

6. Curtiss v. Brown, 29 Ill. 201;|/ing such inadequacy. 
Megowan y. Pennebaker, 3 Metc. | Mewshaw, 128 A. 468, 147 Md. 


(Ky.) 501. 
7.. Ball v. Safe- Reece B Oo ents 48 


Ae L559 2" Mids 503, 52 LA 

8. Newcomb y. Brooks, 16 W.Va. 
ee ie 

9. Trustees of Samuel Ready 


School for Female Orphans vy. Safe 
Deposit & Trust Co. of Baltimore, 88 
AEG) 20) Mas 51. 5. 


{a] apse of fifteen years between 
the date of the decree and the sale 
is not’ necessarily sufficient to set 
aside the sale. Trustees of Samuel 
Ready School for Female Orphans y. 
Safe Deposit & Trust Co. of Balti- 
more, 88 A. 261, 121 Md. 515. 


10. Storm v. Bennett, 36 N.Y.S. 
290, 91 Hun 302; English v. Mony- 
peny, 11 Ohio Dec. (Reprint) 394, 26 
Cine.L.Bul. 250. 


11. Myrick v. Williamson, 67 So. 
2s, 190) Ala. .4855) Humphreys v. 
Humpbreys, 8 S.E. 2838, 31 W.Va. 561. 


12. Davis v. Simpson, 5 Harr:.&J. 
(Md.) 147, 9 Am.D. 500. 


13. Sloan v. Baltimore Safe-Depos- 
it, ete,, Co., 20 A. 922, 73 Md. 239. 


{a] Thus infant distributees need 
not be made parties to an action to 
rescind a sale on the ground that the 
buyer has become insolvent and fail- 
ed to pay the purchase price. Sloan 
vy. Baltimore Safe-Deposit, etc., Co., 20 
A. 922, 73 Md. 239. 


14. Edwards v. Maupin, 18 D.C. 39 


15. Mason v. Mason, 76 N.E. 692, 
219 Ill. 609; Miller v. Howard, 267 S. 
W. 147, 206 Ky. 260. 

16. Dickson v. New York Biscuit 
Co., 71 N.E. 1058, 211 I11. 468. 


17. Dingman vy. Beall, 72 N.E. 729, 


at private sale by conventional trus- 
tees is on the remainderman assert- 
Kramme vy. 
Doo. 

19. Beall v. Dingman, 81 N.E. 364, 
zat Ill. 294. And see cases infra this 
note. 


[a] Evidence held sufficient to 
show: (1) Adequacy of price. Law v. 
Barnes, = (CR...) 16 A; 208.) @) Bro- 
priety of trustee’s conduct. Bennett 
v. Newark Milk & Cream Co., 156 A. 
4, 9 N.J.Mise. 839 [aff 162 A. 580, 111 
N.J.Nq. 354]. 


{b] Evidence held insufficient to 
show: (1) Fraud and conspiracy of 
purchasers and trustee. McKinstry 
Ve Erica eh Ose aNesa Oe pa GonbieeEon 6. 
(2) Fraud by purchaser in the private 
sale of realty, or dereliction of duty 
by trustees. Kramme v. Mewshaw, 
128 A. 468, 147 Mad. 535. (38) Good 
faith on the part of the trustee. Gib- 
ney v. Allen, 120 N.W. 811, 156 Mich. 
301. (4) Imprudence of private sale 
so as to justify interference by a 
court of equity. Kramme v. Mew- 
Shaw, supra. (5) Inadequacy of price. 
Kramme v. Mewshaw, supra; Minne- 
apolis Trust Co. v. Menage, 83 N.W. 
481, 81 Minn. 186; Browning v. Stiles, 
(N.J.Ch.) 65 A. 457; Basnett v. Hig- 
gins, 2 W.Va. 485. 


[c] Weight of documentary proof. 
—A report to a court of a sale made 
by trustees, and their Sworn answers 
to a petition imp@aching the sale, 
must be credited until overcome by 
Recor Tyson v. Mickle, 2 Gill (Md.) 
376. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-18055. 


20. Harris v. Smith, 39 S.W. 343, 
98 Tenn. 286. 


21. Slingluff v. Dugan, 56 A. 837, 
98 Md. 518. 


[a] Thus it will not be presumed 


did not know that the streets were 
unopened, but believed them to be 
opened. Slingluff v. Dugan, 56 A. 837, 
98 Md. 518. 


22. Summers v. Abernathy, 136 S. 
W. 289, 234 Mo. 156. 


[a] Thus, where the petition, ina 
suit for the cancellation of a deed ob- 
tained by fraud from a trustee hold- 
ing the title in trust for a widow and 
children of the deceased husband, al- 
leged that the fraudulent grantee had 
obtained the interests of two of the 
children, a decree granting relief must 
protect the interests of the children, 
including the rights of minor children 
and the interests legally acquired by 
the grantee, and must ascertain the 
homestead and dower rights of the 


widow. Summers y. Abernathy, 136 
S.W. 289, 234 Mo. 156. 

23. See statutory provisions; and 
Heitkemper v. Schmeer, 281i P. 169, 


275 P. 55, 180 Or. 644 (applying stat- 
ute permitting prima facie title of 
one purchasing from trustee, where 
no beneficiary is indicated, to be de- 
feated within five years by showing 
that the grantor acted as trustee). 


24. Johnson v. Bennett, 39 Barb. 
CNTY.) 723755 UDiffany Wvesi@lankae 
iy ‘homps. &C. addenda 9 [aff 58 N. Ne 


a}. 


25. Patterson v. Old Dominion 
Mrust ‘Cov, 1b9 Sab wl6S: wl56n Warn aos 
Patterson v. Old Dominion Trust Co., 


He S.-H, (810, 141 S18) 759) = 149 Va. 


26. Patterson v. Old Dominion 
Trust Co., 159 S.B. 168, 156 Va. 763: 
Patterson y. Ola Dominion Trust Cos 
140 S8.E. 810, 141 S.BH. 759, 149 Va. 597. 


27. Patterson v. Old Dominion 
Trust Co., 159 S.H. 168, 156 Va. 763; 
Patterson vy. Old Dominion Trust Co., 
140 S.E. 810, 141 S.E. 759, 149 Va. 597. 


28. Patterson v. Old Dominion 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 635-637] 


entitled to compensation for improvements made in 
good faith on property conveyed to him.?2  Bene- 
ficiaries who have received no part of the purchase 
money are not, however, liable to the purchaser for 
its restitution,?® and it must be shown that the 
trust estate received and had the benefit of the 
money, before a purchaser of a mortgage from a 
trustee unauthorized to sell has any equity to hold 
and enforce it until the money which he paid the 
trustee for it is returned to him.*? 


[§ 636] c. Liability of Trustee for Wrongful Sale 
or Failure To Sell. A trustee selling the trust prop- 
erty in violation of the trust agreement is lable,?” 
and the rule applies, even though it be shown that 
the other party to the sale was a bona fide pur- 
chaser.*® A trustee who has made a wrongful sale 
is hable to account for the real value of the prop- 
erty instead of the price at which it was sold,*# 
and the inventory value is not an absolute defense ;*° 
but this personal lability for the difference does 
not attach where he has acted in good faith and 
according to his best judgment.** So a trustee 


TRUSTS 


[65 C.J.] 765 


acting under powers conferred by will, and believing 
as he had a right to believe that the trust created 
by the will was valid, is not liable after the trust 
was held void some years later.27 Where he pre- 
vents the consummation of a judicial sale by his 
wrongful interference, and the property is there- 
fore resold, the trustee is lable for the difference 
between the amount bid at the first sale and the 
amount for which the property was subsequently 
resold.*® Under statutes so providing®® trustees 
may be excused for breach of trust consisting of 
abuse of discretion in failing to sell as provided for 
in the trust agreement, where they acted honestly 
and reasonably.*° 


[§ 637] 7. Conveyance and Confirmation*!—a. 
Conveyance and Record. Title to trust property can 
be passed out of the trustee only by an instrument 
made by him or some one authorized to convey for 
him.#? The conveyance may be made by the trus- 
tee’s agent*® or atttorney in fact;** and it may be 
made by a release, for a consideration, executed by 


WMrust Co. 159 Sh. 68. 156 Var 71.68 ; 
Patterson v. Old Dominion Trust Co. 
140 S.E. 810, 141 S.B. 759, 149 Va. 597. 


29. Lyons Nat. Bank v. Shuler, 92 
N.E. 800, 199 N.Y. 405. 


{a] Illustration.—Pursuant to an 
express power of sale in a testamen- 
tary trust, the trustee, in 1898, for 
value, coriveyed a mill site, which was 
part of the trust property, to defend- 
ant milling company. The company 
restored the mill, which had been 
burned, thereby enhancing the value 
of the property by ten thousand dol- 
lars. The value of the use and occu- 
pation of the site while occupied by 
the company was offset by taxes paid 
by it, under the belief that it had good 
title to the property. Plaintiff, a 
judgment creditor of some of the 
heirs, in 1901 issued execution and 
bought in the heirs’ interests in the 
realty of which testatrix died seized 
and received a deed therefor in 1903. 
In 1904 the creditor sued to partition 
the estate, including the mill site, 
claiming that the trust under which 
the property was sold was invalid. It 
was held that the milling company 
was equitably entitled to compensa- 
tion for its improvements made in 
good faith on the land conveyed to it 
under the invalid testamentary trust, 
even though it was compelled to lose 
the purchase price. Lyons Nat. Bank 
v. Shuler, 92 N.E. 800, 199 N.Y. 405. 


30. Abernathy v. Phillips, 1 S.E. 
113, 82 Val 769. 


31. Suarez v. De Montigny, 37 N.Y. 
S. 503, 1 App.Div. 494 [aff 48 N.E. 
1107, 153 N.Y. 678]. 


32. Heitkemper v. Schmeer, 281 P. 
169, 275 P. 55, 130 Or: 644. 


33. Heitkemper v. Schmeer, supra. 


34. Cal.—Hillwig v. Boyer, 264 P. 
556, 559, 89 Cal.App. 314 [quot Cye]. 


Conn.—Peters v. Abbott, 109 A. 131, 


94 Conn. 363. 
Ga.—Cleghorn v. Love, 24 Ga. 590. 


Hawaii.—Estate of Isenberg, 28 Ha- 
waii 590. 

Ill.—F reer 
Til. 662. 

Md.—Ricketts v. Montgomery, 15 
Md. 46; Ringgold v. Ringgold, 1 Harr. 
&G. 11, 18 Am.D. 250. 


Mass.—Exchange Trust Co. v. Dou- 
dera, 170 N.E. 73, 270 Mass. 227. 


Vit bake, e4eNwtneol 2, ob 


N.J.—Voorhees v. Melick, 25 N.J. 
Eq. 523. 

N.C.—Weisel v. Cobb, 24 S.E. 782, 
118. N.C. 11; Hunt. Bass, 17 N.C. 292, 
24 Am.D. 274. 


Utah.—Gay v. Young Men’s Consol. 
Co-op. Mercantile Inst., 107 P. 237, 37 
Utah 280. 


Ont.—Atkinson vy. Casserley, 22 Ont. 
i. 527, 17 Ont. W.R. 926. 


[a] Rule applied (1) even in the 
absence of any finding of bad faith or 
fraud on the part of the trustee. Pe- 
ters v. Abbott, 109 A. 131, 94 Conn. 
363. (2) Where a corporation, ac- 
cepting a conveyance of land in trust 
to sell for the best price obtainable 


‘and account for the proceeds, sold for 


a less price, it was liable to the gran- 
tor for the difference between what 
the property was actually sold for and 
what the corporation could have ob- 
tained for it. Gay v. Young Men’s 
Consol. Co-op. Mercantile Inst., 107 P. 
237, 37 Utah 280. 


{b] MTllustration.—A trustee under 
his wife’s will of her residuary es- 
tate, is chargeable, on the ground that 
he knew, or should have known, of its 
appreciation in value, with fifteen 
thousand eight hundred ninety dol- 
lars, the difference between the value 
of the trust estate, or twenty-four 
thousand nine hundred ninety dollars, 
and the nine thousand one hundred 
dollars, its value as previously inven- 
toried, for which he sold it, under 
power of sale in the will constituting 
him also trustee of the proceeds, to 
his sister and her son. Peters v. Ab- 
bott, 109 A. 181, 94 Conn. 368. 


35. Peters v. Abbott, supra. 


[a] Reason for rule.—The trustee 
is not responsible for depreciation un- 
less negligent in handling the proper- 
ty, and is, on the other hand, account- 
able in case of an appreciation in val- 
ue which was or should have been 
known to him as an ordinarily pru- 
dent diligent manager of the proper- 
ty. Peters v. Abbott; 109 AY 138i) 94 
Conn. 363: 


86. Hillwig v. Boyer, 264 P. 556, 
559, 89 Cal.App. 314 [quot Cyc]; Os- 
good v. Franklin, 2 Johns.Ch. (N.Y o) 
i29- Amebi nots [aft 14 Johns. 5271: 
Hinkle’s Estate, 4 Pa.Co. 2, 20 Wkly. 
NC. n3 515 Perrins v. Bellamy, [1898] 
2 Ch. 521 [atee ness oqeL Ch. 90]. 


[a] Under English Trustee Act 


which relieves trustees from liability 
when it is shown that they have act- 
ed honestly and reasonably, the rule 
of the text prevails. Perrins v. Bel- 
lamy, [1898] 2 Ch. 521 [aff [1899] 1 
Chev 


37. Loud v. St. Leuis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552. 


38. Steele v. Steele, 2 Ky.Op. 398. 
39. See statutory provisions. 


40. Duthie v. Gallagher, 
[1930] 2 Dom.L.R. 582. 


[a] For example, where, although 
the trustees thought it advisable to 
sell, they failed to do so because of 
the strenuous objections of the bene- 
ficiaries, and failed to apply to the 
court for instructions. Duthie v. Gal- 
lagher, (B.C.) [1930] 2 Dom.L.R. 582. 


41. Convey ares by infant trustee 
see Infants § 54 


Duty to convey eood title see infra 
§ 647. 


42. Maury v. Jones, 25 F.(2d) 412; 
Simonton v. Gandolfo, 4 Fla. 209; Mas- 
sey v. Massey, 4 Harr.&J. (Md.) 141; 
Hunter v. Hunter, 17 Barb. (N.Y.) 25. 


[a]- Release executed by cestui que 
trust is not a conveyance of the es- 
tate of the trustee. Simonton v. Gan- 
dolfo, 4 Fla. 209. 


[b] Conveyance by executrix-trus- 
tee as executrix.—Where a trustee of 
certain mining property, who was al- 
so executrix of her father’s estate, 
agreed to transfer the trust property 
to the estate, provided her brother, 
who was the other personal represen- 
tative, would join in the conveyance, 
the deed where executed by the gran- 
tor as executrix of the estate, and not 
as trustee, and where it remained 
unexecuted by the other representa- 
tive, was ineffective to convey title, 
since the executrix should have had 
the status of grantee rather than 
ES Maury v. Jones, 25 F.(2d) 
412. 


¢B.C.) 


Deed purporting only to convey in- 
terest of cestui que trust see Deeds:§ 
307. 


Who may exercise power of sale 
see supra § 622. 


43. Telford v. Barney, 
(Iowa) 575. 


44. Olcott v. Gabert, 23 S.W. 985, 
86 Tex. 121. 
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the trustee himself.4° Where there are several trus- 
tees, all must act and join in the deed,*® but, where 
not all of the trustees named qualify, those that 
do may convey.** The deed should contain a de- 
scription of the property sufficient to identify it,*® 
and name a grantee,*® although it need not desig- 
nate a specific person as grantee,°® a deed to “heirs 
or devisees” of a named decedent being sufficient.** 
It should be delivered before the expiration of the 
trustee’s authority,°? but it is not necessary that the 
trustee’s wife®? or husband®* or the beneficiaries®® 
should join in it; nor is it necessary that, as against 
the creditors of the settlor, it should be recorded.°°® 
While it is desirable that the deed purport to be 
that of the trustee as such, it is not necessary to its 
validity that the power and terms of sale be recited 
therein,®” but, where it does pretend to set out the 
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formed.5® It is not necessary that the instrument 
in all its parts purport to be given by the grantor 
in his character as trustee;®°° and, where the deed 
otherwise shows that it is executed by the grantor 
in his capacity as trustee, it is not invalidated by the 
fact that it is signed by him as an individual®* or 
as an executor®? or guardian.®* Where it is obvious 
that the trustee’s signature was not the exercise of 
any power of sale vested in him, his title as trus- 
tee does not pass,°* and so it has been held that a 
deed not signed by the trustee as such did not con- 
vey the title he was holding as trustee as against 
the beneficiaries, the grantee acquiring only the 
trustee’s individual interest.°° If made outside the 
state by trustees under a will, but recorded in the 
probate court within the state, the deed is not void 
merely because the trustees failed to give the bond 


terms of sale, it should do so correctly and fully,®® 


and, in the event of its not doing 


45. Taylor v. Kleier, 26 S.W. 3, 15 
Ky. 859. 

46. Cal.—Learned v. Welton, 40 
Cal. 349. 


Colo.—Page v. Gillett, 141 P. 866, 
867, 26 Colo.App. 204 [cit Cyc]. 


Pop oc ge ey vy. Johnson, 11 Barb. 
bs 


Pa.—Nesbitt v. Tarbrake, 
Super. 460. 


Tex.—McCurdy v. Gray, (Civ.App.) 
239 S.W. 641. 


Ont.—Lyster v. Kirkpatrick, 26 U.C. 
@yB. 207: 


But see Hill v. Peoples, 95 S.W. 
990, 80 Ark. 15 (holding concurrence 
of two of three trustees in sale under 
power in will necessary, the exact re- 
quirement of the will not being stat- 
ed in the case, however). 


[a] Rule applied.—Where a deed 
is in the names of, and purports to be 
executed by, three trustees, but was 
in fact executed by only two of the 
trustees, a party claiming under the 
deed, in order to avail herself thereof, 
by showing authority in two trustees 
only to execute it, is bound to prove 
that such third trustee was dead at 
the time the deed was executed by 
the others. Ridgeley v. Johnson, 11 
Barb. CN‘Y.)" 527. 


Joint or several authority generally 
see supra §§ 531-535. 


47. Randolph v. Hinsk, 123 N.E. 
273, 288 Ill. 99; Draper v. Montgom- 
ery, 95 N.Y.S. 904, 108 App.Div. 63. 


[a] Rule applied, under statute 
providing that, if an executor fails 
or refuses to qualify, the others may 
execute the power. Randolph vy. 
Hinsk, 123 N.H. 2738; 288 Ill. 99. 


30 Pa. 


48. Neel v. Hughes, 10 Gill & J. 
(Md.) 7. 

49. Dick vy. Pitchford, 21 N.C. 480. 

50. Schade v. Stewart, 272 P. 567, 
205 Cal. 658. 

51. Schade v. Stewart, supra. 

52. Anderson v. Messinger, 146 F. 


Dee C.CoAn P79) 7 BARA NS) 094) 
Time of sale generally see supra § 
sy 


ou 


53. Holly St. Land Co. v. Beyer, 
93 P. 1065, 48 Wash. 422. 


54. See Husband and Wife § 380. 

55. Lee v. Giles, 52 S.E. 806, 124 
Ga. 494; In re Jenkins, [1903] 2 Ch. 
362. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


so, should be re- 


56. /Harrar vv... Payne; (io iit 
Kelly v. Mills, 41 Miss. 267. 


[a] Reason for rule.—The original 
deed of trust is sufficient notice to 
third persons that the power of sale 
given by it may be exercised. Farrar 
v. Payne, 73 Ill. 82. 


[b] Mississippi Registry Act de- 
claring that all conveyances made by 
a debtor and not recorded as therein 
required shall be void as to creditors 
and subsequent purchasers does not 
embrace conveyances by _ trustees. 
Kelly v. Mills, 41 Miss. 267. ; 


57. U.S.—Holden vy. Circleville 
Light & Power Co., 216 F. 490, 132 C. 
C.A. 550, Ann.Cas.1916D 4438. 


Ga.—Lee v. Giles, 52 S.E. 806, 124 
Ga. 494. 


Ky.—Meeks v. Robards. 162 S.W. 
818, 157 Ky. 199; Wenriott v. Cocd, 
P55 S.W. S26UVLS 3 Key 418: 


Miss.—McCaughn v. Young, 37 So. 
839, 85 Miss. 277. 


N.Y.—Bradstreet v. 
Wend. 602. 


[a] Thus a deed by a trustee 
which does not set forth the trusts 
under which he holds is good, even 
though the deed to him contains a 
proviso that all conveyances by him 
in the disposition of the property 
shall express the trusts on which the 
property is granted to him. Brad- 
street v. Clarke, 12 Wend. (N.Y.) 602. 


82; 


Clarke, 12 


[b] Rule applied.—(1) A trustee’s 
deed, puppopeins to convey the trust 
property, which would be ineffectual, 


except as an execution of the power | 


of sale vested in the trustee, would 
be regarded as an exercise of the 
power without other reference there- 
to... Henriott v.Cood, 155\Siw. 761; 
153 Ky. 418. (2) So the execution of 
a deed by one who was a trustee of 
the land, with power to sell and con- 
vey, conveys the interest of one of 
the beneficiaries, although the deed 
does not purport to have been execut- 
ed by the trustee as such, where she 
could not have joined therein in any 
other capacity. Meeks v. Robards, 
162 S.W. 818, 157 Ky. 199. (3) Where 
a grantor had apparently no title to 
the land conveyed, except by virtue 
of a will creating a testamentary 
trust in such grantor, the presump- 
tion is justified that the deed was 
made in reliance on the power con- 
ferred thereby, although such power 
is not invoked nor expressly mention- 
ed in the deed. Holden vy. Circleville 
Light & Power-Co., 216 F. 490, 132 C.C, 


required by the state statute.°® 


The deed is prima 


| 


A. 550, Ann.Cas.1916D 443. 


58. Clarke v. East Atlanta Land 
Co;,, 38S.d0; 3235 lism Garza 


59. Clarke v. East Atlanta Land 
Co., supra. 


60. Steinke v. Yetzer, 79 N.W. 286, 
108 Iowa 512; Porter v. Schofield, 55 
Mo. 303; Dail v. Moore, 51 Mo. 589; 
Renner vy. Marshall, (Tenn.Ch.A.) 58 
S.W. 863; Walke v. Moore, 30 S.E. 374, 
95 Va. 729. 


fa] Thus (1) a _ trustee’s~ deed, 
which describes him as trustee and 
is signed by him, with the word ‘‘trus- 
tee’ added to his name, and which 
describes the land conveyed as part 
of the lands deeded to him by the 
deed of trust, contains a_ sufficient 
reference to the source of his power 
to validate his sale and deed. Porter 
v. Schofield, 55 Mo. 303. (2) So an 
acknowledgment of a deed by a trus- 
tee does not affect the validity of the 
deed by its describing the trustee 
by his individual name, without add- 
ing his title. Dail v. Moore, 51 Mo. 
589; Renner v. Marshall, (Tenn.Ch. 
A.) 58 S.W. 863. 


61. Overby. v. Hart, 68 Ga. 493; 
Bayer v. Cockerill, 3 Kan. 282; Ren- 
ner v. Marshall, (Tenn.Ch.A.) 58 S.W. 
863; Boggess v. Scott, 37 S.E. 661, 
48 W.Va. 316. 


62. Philbin v. Thurn, 63 A. 571, 103 
Md. 342; Leonard v. Leonard, 201 N. 
eS. pelos 


Deed executed by executrix and 
trustee in capacity of executrix see 
Supra note 42 [b]. 


63. Griffith v. Nashville, C. & St. 
L. Ry., 246 S.W. 532, 147 Tenn. 224. 


{a] Thus a deed by a trustee for 
an incompetent is not invalid because 
signed by him as guardian, he having 
power to sell the land in the capacity 
in which he held it, and his duties 
under the deed of trust not being in- 
consistent with those usually per- 
formed by a guardian. Griffith v. 
Noeishvilles'@. & sSt Siw Rye, 246esewe 
5382, 147 Tenn. 224. 


64 Paget v. Melcher, 
9138, 42 App.Div. 76. 


58 N.Y.S. 


_ [a] Rule applied as to the mere 
joinder of a trustee in a partition 
deed. Paget: v. Melcher, 58 N.Y.S. 


9138, 42 App.Div. 76. 


65. Cochrane v. McCoy, 179 N.W. 
210, 48 S.D. 3875. 


66. Morris v. Winderlin, 
944, 92 Kan. 935. 


42s 
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facie evidence of the truth of its recitals,¢7 and 
favorable presumptions will be made in favor of its 
validity.** If the deed does not show compliance 
with statutory requirements as to conditions and 
terms of sale,°® however, and the defect is not sup- 
plied by evidence aliunde, the sale will not be pre- 
sumed valid.7° Untruthful recitations that ‘the 
deed was made pursuant to a court decree will not 
impair the validity of a deed executed by a trustee 
otherwise authorized to execute it.74 <A transfer of 
mortgages held in trust may be effected by proper 
entries in the books of the trustee.7? Where a deed 
conveys only a part of the land sold, the trustee 
may, on discovery of the mistake, convey the re- 
mainder to the purchaser by a second deed.*® 


Construction and operation.7+ 
construction*® are applicable to deeds made by trus- 
tees.7° 


Sale by order of court.77_ Where a court of eq- 
uity placed a substitute trustee in possession of 
trust lands, and authorized him to sell them, in a 
proceeding in which all the parties were represent- 
ed, and no objection was made or exception taken, 
the deed of sale was not invalid because executed by 
the trustee, instead of by the sheriff, master, or 
clerk;*® but the deed of a master under a decree 
of sale is sufficient to pass title out of the trustee 


Validity and conclusiveness of sale, person, but as between the third per- 82. 
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under the practice in some jurisdictions.?® 


[§ 638] b. Confirmation by Court—(1) In Gener- 
al. Although a sale. under an express power given 
by the trust instrument does not primarily require 
confirmation by the court,’® a new trustee, appoint- 
ed under an order expressly declaring that he should 
at all times be subject to the control and order of 
the court touching the trust, can pass title only with 
the consent of the court;*! and, where the court has 
authorized the sale,8? proposed contracts should 
thereafter be submitted to it for approval.*? Juris- 
diction to confirm sales of trust property vests in 
courts of equity,8* but a judge who was of counsel 
when the original order of sale was passed has no 
authority to ratify the sale,8° and an order of con- 
firmation’ by him is voidable.8® A court having 
jurisdiction to do so and being called on to exer- 
cise that jurisdiction’? will approve and confirm a 
sale made under, and in accordance with, its decree 
of sale,88 or a sale which it would have authorized 
if application had been made to it for authority,*® 
or one made under a power conferred by the trust 
instrument, where the discretion of the trustee has 
been fairly exercised and the sale is promotive of 
the interests of the beneficiaries.°° The court will 
not ratify a sale which is improvident and prejudi- 
cial to the rights of the beneficiaries®! or which was 


See supra §§ 609-612. 


generally see supra § 631. 


67. Muense v. Harper, 67 S.W. 869, 
70 Ark. 309; McConnell v. Day, 33 S. 
W. 731, 61 Ark, 464. 


68. Butler v. Cockrill, 73 F. 945, 20 
C.C.A. 122; Weber v. Chicago & W. 
I. R. Co., 92 N.B. 931, 246 Ill. 464; 
Clark v. Miller, 89 Pa. 242; Robins 
v. Bellas, 4 Watts (Pa.) 255. 


{a] Unfavorable presumptions.— 
That a deed by~a trustee in accord- 
ance with terms of the trust on an 
expressed valuable consideration was 
to a person of the same surname as 
the grantor in the trust deed, and the 
grantee immediately conveyed the 
land to the grantor, did not show the 
relation of father and son to exist 
between the grantor in the trust deed 
and the trustee’s grantee, and such 
relation would not be presumed to ex- 
ist as against innocent parties to de- 
feat the deed. Weber v. Chicago & 
W. I. R. Co., 92.N.E. 931, 246 Ill. 464. 


69. Conditions and terms of sale 
generally see supra § 628. 


70. Muense vy. Harper, 67 S.W. 869, 
70 Ark. 309. 


Validity of sale generally see supra 
631. 


71. Blair v. Hazzard, 112 P. 
LSE Calves icads 


72. Cotting v. Berry, .114 P. 641, 
50 Colo. 217. 


fa] TIllustration.—A trustee with 
the right to sell and convey good ti- 
tle to a purchaser not required to see 
to the application of the price sold 
mortgages of a trust estate to a third 
person, who paid the price therefor, 
and the trustee deposited the same in 
a bank to his general trust account. 
The trustee acted as the agent of the 
third person, and retained physical 
possession of the mortgages, but he 
entered on his books the fact of the 
transfer, and he and the third person 
considered the sale as complete. It 
was held that the sale of the mortga- 
ges was complete in equity, not only 
as between the trustee and the third 
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son and a substituted trustee, and the 
latter could not claim the proceeds of 
a subsequent sale of the mortgages by 
the trustee. Cotting v. Berry, 114 P. 
641, 50 Colo. 217. 


73. O’Day v. Vansant, 14 D.C. 196. 


74. Construction of agreement to 
sell see supra § 628. 


75. See Deeds §§ 197-232. 
76. See cases infra this note. 
[a] Incorporation of language of 


will—Where testator conferred on 
his executrix power to sell property 
at any time, appointed her guardian 
of his children, with power over their 
property and with authority to sell 
it, a deed by her conveying the prop- 
erty of which she was trustee will 
be construed as if the language of the 


will was incorporated therein, Mc- 
Donald v. Valdosta Inv. Co., S.E. 
53895 JAZ Ga. LAT. ; 

[b] Words “grant, bargain and 


sell” simply covenant that the gran- 
tor has done no act to encumber or 
defeat the estate, and when used by 
trustees they imply no personal un- 
dertaking. - Little v. Thropp, 91 A. 
924, 245 Pa. 5389. 


[c] Conclusiveness of recital of 
power.—-In trespass to try title, re- 
citals in a deed executed by a trus- 
tee as to the existence of the deed of 
trust and the power of sale conferred 
therein on the trustee are insufficient 
to prove the power of the trustee to 
execute the deed as against persons 
who were not privies to the deed of 
trust. Skov v. Coffin, (Tex.Civ.App.) 
137 S.W. 450. 


77. Judicial control and direction 
of sale generally see supra §§ 609-— 
612. 

78. Kolb v. Booth, 61 S.E. 942, 80S. 
(Op Saale 
79. Campbell v. Baker, 51 N.C. 255. 
80. Brittain’s Estate, 28 Pa.Super. 
144. 

81. Kenaday v. Edwards, 10 S.Ct. 
523, 134 U.S. 117, 33 L.Ed. 853. 


83. In re Loewus’ Will, 202 N.Y.S. 
406, 207 App.Div. 816. 


[a] Rule applied.—Under Real 
Prop. L. § 105, authorizing the court 
to permit trustees to sell property 
when unproductive, or when it is for 
the best interests of the estate, the 
court, by granting such order, does 
not thereby approve the terms of a 
proposed contract. but such contract 
must thereafter be submitted for ap- 
proval. In re Loewus’ Will, 202 N.Y. 
S. 406, 207 App.Div. 816. 


84. Tolley v. Hamilton, 91 So. 610, 
206 Ala. 634. 

85. East Rome Town Co. v. Coth- 
nan}: $98: HB. Wee, US saeco gs 


26. East Rome Town Co. v. Coth- 
ran, supra. 


87. Nelson v. Bell, 32 Ont. 118. 
88. Glenn vy. Wootten, 3 Md.Ch. 
514; Dillon v. Monroe Mills Co., 123 


S.B. 89,187 N.C. 812. 


89. Creary v. Billing, 58 So. 311, 
176 Ala. 314, Ann.Cas.1915A 561; 
Pfefferle v. Herr, 71 A. 689, 75 N.J. 
Hq. .219, 1138 Am-St Ra pe. fatter Olea 
1119, 77 N.J.Eq. 271]; Pickett v. Geer, 
153 S.E. 349, 156 S.C. 346; Smith v. 
White, 59 S.E. 480, 107 Va. 616. 


[a] Rule applied.—Where a trus- 
tee has statutory authority to peti- 


| tion for a sale, a court having juris- 


diction to order a sale may confirm 
a sale made by the trustee without 
such application to sell having been 
made. Smith v. White, 59 S.E. 480, 
107 Va. 616. 


Validity of sale which equity would 
have directed see supra § 631. 


90. Vickers v. Vickers, 225 S.W. 
44, 189 Ky. 323; Bertron v. Polk, 61 
A. 616, 101 Md. 686; Perrin v. Keith- 
ley, 9 Gill (Md.) 412; Smith v. White, 
59 S.H. 480, 107 Va. 616; Nelson y. 
Bell, 32 Ont. 118. 


91. Neale v. Peverley, 78 A. 1102, 
114 Md. 198; Bertron y. Polk, 61 A. 
616, 101 Md. 686; Gould v. Chappell, 
42 Md. 466; In re Abrams’ Estate, 194 
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procured through an option contract which should 
not have been authorized; and, where the decree 
authorizing a sale did not authorize a private sale 
except on the court’s approval, such a sale made 
without the court’s approval will not be ratified 
unless the court is satisfied that the price offered 
was reasonably adequate and the best likely to be 
obtained by the exercise of reasonable diligence.®* 


[§ 639] (2) Parties and Procedure. The benefici- 
aries should be made parties to the proceedings to 
confirm,?+ but persons claiming uncertain interests 
in the trust estate, the exact character and quantity 
of which they acknowledge they are not able to 
define, have no standing in court to prevent the 
confirmation of a sale.®°° The proof should consist 
of something more than affidavits,®® and the burden 
of proving by a preponderance of the evidence that 
the sale, as claimed by them, was yoid is on the 
beneficiaries excepting to the report, of the sale.°? 
The court must on its own motion protect the in- 
terests of infants in a trust estate which it is ad- 
ministering,?* and may refuse to ratify a sale, al- 
though no one objects thereto.°® The approval of 
the court may be manifested by an indorsement on 
the deed.? 


[§ 640] (3) Operation and Effect of Decree. A 


P. 787, 114 Wash. 51. [a] 


[a] Illustrations.—(1) Where 


trust property for which one thousand Shirk v. Soper 


. TRUSTS 


Evidence held insufficiert to 6. 
justify the ratification of a private 
sale of estate property by trustees. 7 

124 A. 911, 144 Md. Y 


[§§ 638-642 


decree confirming a sale of trust property has the 
same force and effect. as any other adjudication by 
a court of competent jurisdiction,” but a decree 
irregularly made by a court having no jurisdiction 
and no cause for interposition is of no effect what- 
ever.*? A setting aside of the sale preeludes specific 
performance.? 


Annulment of order. The court is not required 
to protect the title of a purchaser who has secured 
an annulment of an order confirming the sale,° but 
is free to accept the highest bid offered.® 


[§ 641] (4) Appeal. A trustee appointed merely 
to make the sale may not appeal from an order re- 
fusing to ratify a sale made by him.” 


[§ 642] 8. Purchasers and Grantees—a. Who 
May Be—(1i) Trustee—(a) In General—aa. Rule 
and Qualifications. One of-the most familiar doe- 
trines of the law of trusts is that a trustee cannot 
purchase from himself or at his own sale. The law 
does not stop to inquire into the fairness of the 
sale or the adequacy of price, but stamps its dis- 
approval upon a transaction which creates a con- 
flict between the self-interest and integrity of the 
trustee. The rule embraces not only direct pur- 
chases but also indirect purchases through third per- 
Goldsborough v. Coblentz, su- 


oe v. Oppenheimer, 3 App. 


seven hundred dollars aus Aaa Ht 369 IDWS 

fused at public sale, and in face of a 1 : 4 i res 

pending responsible offer of one thou- 94. Kenaday v. Edwards, 10 S.Ct. eg Gea ena a8 Gir oe 4 Lei: 
sand six hundred dollars at a private | 523, 134 U.S. 117, 33 L.Ed. 853. See |ao5q 4 FCas.N juan. at mol oS 
sale, was sold by the trustee for one| Re Wadsworth, 63 L.T.Rep.N.S. 217 a 91 eC Ne 1 gage , =f Re 
thousand five hundred dollars, it was | (where court, although admitting ex- 149, Ons, 4 -Cas.NO. , , on 


error for the court to confirm it. 
Neale v. Peverley, 78 A. 1102, 114 Md. 
198. (2) Where notices of sale of 
land ordered by the probate court im- 


perfectly described some of the prop- 95. 
erty, did not mention the title of the 96. 
cause, or state that the court had or-| Va. 616. 


pediency of service on beneficiaries, 
confirmed sale without requiring in- 
fant beneficiaries to be made parties). 


Thomas v. Thomas, 81 Va. 17. 


Smith v. White, 59 S.B. 480, 107 
But see Dodge v. Dodge, 71 


Ala.—Tolley v. Hamilton, 91 So. 
610, 206 Ala. 634; Bank of Wetump- 
ka v. Walkley, 53 So. 830, 169 Ala. 648. 


Ariz. Garrett ov. Reid-Cashion 
Land & Cattle Ca., 270 P. 1044, 34 


dered the sale, and where two of the 
notices were unsigned and one of 
them did not specify the date or place 
of sale, and where the notices were 
published in two different newspapers 
without either notice giving the re- 
quired ten days’ notice, all in viola- 
tion of Prob. Code (1917) p 678 § 127, 
the irregularities, considered togeth- 
er with the fact that a low price was 
received compared with the appraised 
value, are sufficient to require court 
to sustain objections to confirmation 
of sale. In re Abrams’ Estate, 194 P. 
787, 114 Wash. 51. 


[b] Good faith of trustee.—On ex- 
ceptions to a sale of trust property, 
where the trustee has rejected the 
highest offer in favor of a lower one, 
the inquiry is not whether the mo- 
tives of the trustee were proper, or 
whether the sale was made for such a 
grossly inadequate price as to justify 
its rescission, but whether, against 
the objections of a party interested, 
the court should ratify a sale made 
in disregard of the more advanta- 
geous offer. Neale v. Peverley, 78 
A. 1102, 114 Md. 198. 


92. Callaway v. Hubner, 58 A. 362, 
99 Md. 529, 


[a] Where majority of those in- 
terested object to the ratification, the 
rule is especially applicable. Calla- 
way v. Hubner, 58 A. 362, 99 Md. 529. 


93. Shirk v. Soper, 124 A. 911, 144 
Md. 269. 


A. 519, 109 Md. 164, 130 Am.S.R. 503 
(where neither party asked leave to 
take testimony, and the allegations 
of the trustee’s report were not dis- 
puted by the written exceptions, 
which merely raised points of law 
on admitted facts, and it was held 
that the court properly ratified the 
sale without proof other than the 
trustee’s sworn report of the sale). 


97. Rooker vy. Fidelity Trust Co., 
151 N.E. 610, 198 Ind. 207. 


98. Goldsborough vy. Coblentz, 81 
A. 595, 116 Md. 328. 


99. Goldsborough y, Coblentz, su- 
pra. 


1. Towle v. Forney, 11 N.Y¥.Super. 
164 [aff 14 N.Y. 423 (error dism 1 
Black. 350, 17 L.Ed. 216)]. 


2. Copland’s Ex’rs v. Copland, 135 
S.E. 707, 146 Va. 33. 


3. Clay v. Thomas, 198 S.W. 762, 
ITS eicy 99) Aaa es. 


[a] Rule applied as to court’s ap- 
proval of a trustees’ sale to them- 
selves, where interposition of the 
court was not necessary and the pro- 
ceeding was instituted for the sole 
purpose of obtaining such approval. 
Clay v. Thomas, 198 S.W. 762, 178 Ky. 
199 lA durian misios 


_4 North Avenue Land Co. v. Bal- 
timore, 63 A. 115, 102 Md. 475. 


5. Goldsborough y. Coblentz, 81 A. 
595, 116 Md. 328. 


Ariz. 245 [reh den 272 P. 918, 34 Ariz. 
482]. 

Ark.—Haynes v. Montgomery, 
Sain O01 GO Atenas cae 


Cal.—Page v. Neglee, 6 Cal. 241. 


Del.—Wilmington Trust Co. v. Car- 
row, 125 A. 350, 14 Del.Ch. 290; Mc- 
Knatt v. McKnatt, 93 A. 367, 10 Del. 
Che 392; 


Tll.— Bennett v. Weber, 154 N.E. 
1057-1093) 323 Tl, .283 Leit Cye]s” Met 
a v. Warner, 94 N.E. 522, 249 Til. 

Ind.—Clark v. Wilson, 77 Ind. 176. 


Iowa.—In re Holley’s Estate, 232 N. 
W. 807, 810, 211 Iowa 77 [cit Cye]. 


Kan.—Niblack v. Knox, 167 P. 741, 
101 Kan. 440. 


Ky.—Walker v. Carter, 270 S.W. 
770, 208 Ky. 197; Clay v. Thomas, 198 
S.W. 762, 765, 178 Ky. 199, 1 A.L.R. 
738 [quot Cyc]. 


Me.—Freeman y. Harwood, 49 Me. 
195; Pratt v. Thornton, 28 Me. 355, 48 
Am.D. 492. 


Md.—Ricketts v. Montgomery, 15 
Md. 46. 


Mass.—Gunther vy. Gove, 175 N.E. 
464, 275 Mass. 235; Bullivant v. First 
Nat. Bank, 141 N.E. 41, 246 Mass. 324; 
Prichard v. Harrar, 116 Mass. 213; 


132 


Dyer vi Shurtlette 112) Mass, “65, sue 
oe 77; Haynes v. Wells, 6 Pick. 


Mich.—Clute v. Barron, 2 Mich. 192. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sons,® and applies regardless of whether the sale | is private or under decree,!° or whether the cestui que 


Minn.—St. Paul Trust Co. v. Strong, 


88 N.W. 256, 85 Minn. 1 


Mo.—Loud v. St. Louis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552; John- 
son v. United Rys. Co. of St. Louis, 
219 S.W. 38, 281: Mo. 90; Smith v. 
Isaac, 12 Mo. 106. 


Neb.—Stettnische v. Lamb, 26 N. 
W. 374, 18 Neb. 619. 


N.J.—Baumohl v. Goldstein, 124 A. 
118, 95 N.J.Eq. 597; Hartman v. Har- 
tle, 122 A. 615, 95 N.J.Eq. 123; Swift 
v. Craighead, 75 A. 974, 75 N.J.Eq. 
102 | [aff 75, Avr975, 76 NeJ.Eig. 339); 
Creveling vy. Fritts, 34 N.J.Eq. 134; 
Romaine vy. Hendrickson, 27 N.J.Eq. 
LOAM Lame 28a NEOs (275d. Staats: wv. 
Bergen, 17 N.J.Eq. 554 [aff 17 N.J.Eqa. 
297]; In re Ludlow’s Estate, 129 A. 
429, 3 N.J.Misc. 568. 


N.Y.—Rochevot v. Rochevot, 77 N. 
Y.S. 788, 74 App.Div..585; Jenkins v. 
Hammerschlag, 56 N.Y.S. 534, 38 App. 
Div. 209; Conger v. Ring, 11 Barb. 
S00; star, Ws ins. Co. ‘v. Palmer, 41 
N.Y.Super. 267; In re Harbeck’s Es- 
tater 2b INeYes, old, 42) oMise.* 5% 
Otier v. Nieman, 160 N.Y.S. 610, 96 
Misc. 481; Saltus v. Pruyn, 18 How. 
‘ Jackson v. Van Dalfsen, 5 
Johns. 43; Van Epps v. Van Epps, 9 
Paige 237; Child v. Brace, 4 Paige 
309; Gallatian v. Cunningham, 8 Cow. 
361. 


N.C.—Gordon y. Finlay, 10 N.C. 239. 


Okl.—Mitchell v. Reeder, 231 P. 
268, 104 Okl. 48. 

Or.—Adams vy. Kennard, 253 P. 
1048, 122 Or. 84 

Pa.—Chiswell v. Campbell, 150 A. 


S07 300 uPa.2 68% 2 Price's. Hst.,-13. Pa. 
Dist. -50,- 29 \Pa.Co. 365%) Granger <v. 
Pizott, 10. Pa-Dist. 327; — Bunting’s 
Hst., 5 Pa.Co. 623; In re Hallman, 13 
Phila. 562. 


S.C.—McCallum v. Grier, 68 S.E. 
466,. 86. S.C. 162, 138 Am.-S.R. 1037; 
Mathews v. Dragaud, 3 S.C.Eq. 25. 


Tex.—Mitchell v. Thompsor, (Civ. 
App.) 286 S.W. 642 [rev on other 
grounds (Commn.App.) 292 S.W. 862]. 


Va.—Swineford v. Virginia Trust 
Co., 152) SH 3p0,, 154, Vian Tole) Tite-AcL. 
R. 1504; Bowles v. Bowles, 126 S.E. 
49, 141 Va. 35; Smith v. Miller, 37 S. 
HB. 10, 98 Va. 535. 


Wash.—Child __ v. Idaho WHewer 
Mines, 284 P. 80, 155 Wash. 280. 


W.Va.—Newcomb v. Brooks, 16 W. 
Va. 32. 


Wis.—Bray v. Jones, 209 N.W. 675, 
190 Wis. 578; Harrigan v. Gilchrist, 
99 N.W. 909, 121 Wis. 127; Geisse v. 
Beall, 3 Wis. 367. 


Eng.—wWilliams v. Scott, [1900] A. 
Cc. 499;, In re Douglas, [1902] 2 Ch. 
296; Plowright v. Lambert, 52 L.T. 
Rep.N.S. 646; Ex p. Bennett, 10 Ves. 
Jr. 381, 32 Reprint 893; Ex p. James, 
8 Ves.Jr. 348, 32 Reprint 385; Ex p. 
Lacey, 6 Ves.Jr. 625, 31 Reprint 1228. 


Can.—Gastonquay v. Savoie, 29 Can, 
S.C. 613; Davis v. Kerr, 17 Can. S.C. 
Door 


N.S.—Pentz v. Bruce, 52 N.S. 151; 
Chisholm v. Chisholm, 49 N.S. 174. 


Ont.—Morrison vy. Watts, 19. Ont. 
App. 622; Brunskill v. Clarke, 9 
Grant Ch. 430; Lamont v. Lamont, 7 
Grant Ch. 258; Foster v. McKinnon, 5 
Grant Ch. 510. 


[a] “he reason is, that it would 
not be safe, with reference to the ad- 
ministration of justice in the general 
affairs of trust, that a trustee should 
be permitted to purchase; for human 


ROS Ch ap—“ion 


infirmity will in very few instances 
permit a man to exert against himself 
that providence, which a_ vendor 
ought to exert, in order to sell to the 
best advantage; and which a pur- 
chaser is at liberty to exert for him- 
self, in order to purchase at the low- 
est price.’”’ Ex parte Bennett, 10 Ves. 
Jr. 381, 394, 32 Reprint 893. 


[b] Consent of trustee of purchase 
money.—Where land was devised to 
trustees, who- were given a power of 
sale, and after the sale the proceeds 
were to go to a trust company as 
trustee for the settlor’s daughters, 
the trust company’s consent does not 
authorize the trustees’ sale of the land 
to themselves. Clay v. Thomas, 198 
S.W. 762, 178 Ky. 199, 1 A.L.R. 738. 


[ec] Duty not to purchase.—The 
trustee owes a duty to the cestui not 
to purchase the trust property. Gar- 
rett v. Reid-Cashion Land & Cattle 
Co., 270 P. 1044, 34 Ariz. 245 [reh den 
272 P. 918, 34 Ariz. 482]. | 


[d] Rights of creditor of trustee. 
—Where a trustee who was also in- 
terested in land attempted to obtain 
the fee, his creditors cannot defeat 
the rights of the ultimate beneficia- 


ries. Niblack v. Knox, 167 P. 741, 101 
Kan. 440. 

Cross references: 
Conveyance: 

By trustees to themselves and 


others see infra § 646. 
Srey ev of trustee see infra § 


Prohibition against sales to them- 
selves by other persons occupying 
fiduciary relations see Agency §&§ 
358-360; Assignments for Benefit 
of Creditors § 346; Attorney and 
Client § 689; Corporations §§ 1879-— 
1884; Executors and Administra- 
tors § 656; Guardian and Ward § 
327; Infants § 130; Insane Persons 
§ 475. 

Purchase from cestui que trust see 
infra § 645. 


ere aside sale see supra §§ 633-— 


9. U.S.—Wing v. Hartupee, 122 F. 
Sop Ooms Os Ave ois 


Ala.—Bank of Wetumpka v. Walk- 
ley, 53 So. 830, 169 Ala. 648; Salt- 
aaa v. Beene, 4 Port. 283, 30 Am.D. 
525. 


Ark.—McNeil v. Gates, 41 Ark. 264. 


Conn.—Shaw v. Spelke, 147 A. 675, 
110 Conn, 208. 


Ill.— Mettler v. Warner, 94 N.E. 522, 
249 Ill. 341. 


Ky.—Walker v. Carter, 270 S.W. 
770, 208 Ky. 197; Clay v. Thomas, 198 
SW). “T6259 (65,6 Lie vicyar 199," Ie ANUIR. 
738 [quot Cyc]; McClanahan vy. 
Chambers, 1 T.B.Mon. 43. 


Md.—Hoffman Steam Coal Co. v. 
Cumberland Coal, ete., Co., 16 Md. 456, 
77 Am.D. 311; Mason vy. Martin, 4 Md. 
124; Richardson v. Jones, 3 Gill&J. 
163, 22 Am.D. 293; Davis v. Simpson, 
5 Harr.&J. 147, 9 Am.D. 500; Dorsey 
Vv. pee? 38 Harr.&J. 410, 6 Am.D. 
506. 


Mass.—Gunther vy. Gove, 
464, 275 Mass. 235. 


Mo.—Johnson v. United Rys. Co. of 
St. Louis, 219 S.W. 38, 281 Mo. 90. 


N.J.—Obert v. Hammel, 18 N.J.Law 
ey Blauvelt v. Ackerman, 20 N.J.Eq. 
141. 


N.Y.—Chorrmann v. Bachmann, 104 
Neves.) lbky 119 App Div, 1465) 39 Noy. 
Civ.Proc. 166; Abbot v. 


175 N.E. 


Hard Rubber Co., 33 Barb. 578, 21 
How.Pr. 193; Wohlfarth v. Chamber- 
lain, 14 Daly 178, 6 N.Y.St. 207; Jack- 
son v. Brooks, 8 Wend. 426 [aff 15 


Wend. 111]; Jackson v. Walsh, 14 
Johns. 407; Hitchcock v. Skinner, 
Hoffm. 21. 


N.C.—Hunt vy. Bass, 17 N.C. 292, 24 
Am.D, 274. 


Okl.—Mitchell v. Reeder, 231 P. 268, 
104 Okl. 48. 


Pa.—In re Herr, 1 Grant 272. 


Va.—Washington, ete, R. Co. v. 
Alexandria, etc., R. Co., 19 Gratt. 
(60 Va.) 592, 100 Am.D, 710. 


By ae ee v. Oglebay, 25 W.Va. 


Eng.—Delves v. Gray, [1902] 2 Ch. 
606; Lewis v. Hillman, 3 H.L.Cas. 
607, 10 Reprint 239. 


N.S.—Pentz v. Bruce, 52 N.S. 151. 
Ont.—Re Follis, 6 Ont.Pr. 160. 


[a] Specific performance of agree- 
ment of third person.—Where the 
third person to whom trust property 
is conveyed refuses to convey to the 
trustee, an agreement that he should 
do so cannot be enforced in equity. 
Saltmarsh v. Beene, 4 Port. (Ala.) 
283, 30 Am.D. 525; Delves v. Gray, 
[1902] 2 Ch. 606. 


[b] Validity of sale to third per- 
son.—A sale of trust property to a 
third person to be held in trust for 
the trustee and others is void. Hunt 
Vv; Bass, 17. N.C. 292, .24 Am.D. 274. 


[c] Representation of beneficia- 
ries in action by grantee of trustee.— 
Where a trustee had conveyed trust 
property as security with an option 
to himself individually to repurchase, 
and had induced the beneficiaries to 
execute quitclaim deeds to the gran- 
tee, the court, in an action by gran- 
tees to quiet title, before accepting a 
stipulation for judgment that plain- 
tiffs have absolute title to the real 
estate and that defendant as trustee 
had no interest in the property but 
that defendant individually had an 
option to purchase, should have re- 
quired that the beneficiaries whose 
rights it was proposed to cut off 
should be made parties to the action, 
and should have called upon the trus- 
tee to show his right in equity and 
fairness to acquire the property in his 
individual capacity. Shaw v. Spelke, 
147 A. 675, 110 Conn. 208. . 


[d] At law a reconveyance by the 
purchaser to the trustee passes title, 
the remedy of the cestuis que trust 
to avoid the conveyance being in 
equity. Jackson v. Brooks, 8 Wend. 
(N.Y.) 426 [aff 15 Wend. 111]; Jack- 
son v. Walsh, 14 Johns. (N.Y.) 407. 


10. U.S.—Michoud vy. Girod, 4 
How. 508, 11 L.Ed. 1076. 


Iowa.—In re Holley’s Estate, 232 N. 
IW. 807; 810) 211 Towar 77, Leit *Cyel: 
Old Dominion Bank v. Dubuque, ete., 
R. Co., 8 Iowa 277, 74 Am.D. 302. 


Ky.—Walker v. Carter, 270 S.W. 770, 
208 Ky. 197; Clay v. Thomas, 198 S. 
W. 762, 765, 178 Ky. 199, 1 A.L.AR. 738 
coe Cyc]; Baker v. Lane, 118 S.W. 


Okl.—Mitchell vy. Reeder, 231 P. 268, 
104 Okl. 48. 


W.Va.—Winans v. Winans, 22 W. 
Aa eae Newcomb v. Brooks, 16 W. 
a. 3 


Ont.—Re Follis, 6 Ont.Pr. 160. 
Judicial sale procured by third per- 


American ) son see infra text and notes 29-33. 
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trust is an infant or an adult,11 and even though 
the purchaser is only one of several cotrustees,+? 
or is acting as agent for a third person.!? 
is also applicable where the trustee is a corpora- 
tion,!*+ or where the trustee transfers property to 
a corporation, in which he is a large owner;'® but 
a sale by a corporate trustee to another corporation 
is not necessarily voidable because a few of the 
directors of the former were stockholders of the 
latter, or related to stockholders,'® and it has been 
held that a trustee does not deal with himself in | in 
contracting to convey property to a corporation in 
which he is a minority stockholder,!* or to a corpo- 
ration, half of whose stock is owned by a second 
corporation of which he owns a majority of the 
Some authorities state the rule less strin- 
it to be that a trustee cannot 


steck.18 


gently, declaring 


1l. In re Holley’s Estate, 232 N.W. 
807, 810, 211 Iowa 77 [cit Cye]; Old 
Dominion Bonk vy. Dubuque, ete., R. 
Co., 8 Jowa 277, 74 Am.D. 302; Clay v. 
Thomas, 198 S.W. 762, 765, 178 Ky. 
199, 1 A.L.R. 738 [quot Cyc]. 


12. JIowa.—In re Holley’s Hstate, 
rae bet 807, 810, 211 Iowa 77 [cit 
yel. 


Ky.—Clay v. Thomas, 198 S.W. 762, 
MODs Ii Saucy, 199) TACT Ra 138) quot 
Cyc]. But see Grant County Common 
School Dist. No. 2 v. Conrad, 39 S.W. 
497, 19 Ky.L. 199 (where the validity 
of a sale to one of three school trus- 
tees which was absolutely free from 
fraud was upheld) 


Me.—Boynton v. Brastow, 
362. 


Md.—Ringgold v. TL Teer 1 Harr. 
&G. 11,18 Am.D. 25 


N.Y.—Tiffany v. moe 58 N.Y. 632. 


W.Va.—Newcomb v. Brooks, 16 W. 
Va. 32. 


Eng.-——Ex p. Reynolds, 5 Ves.Jr. 707, 
31 Reprint 816. 


N.S.—Chisholm y. Chisholm, 49 N. 
S. 174; Fish v. Fraser, 3 N.S.Dec. 514. 


See Harris v. Brown, 52 S.E. 610, 
124 Ga. 310, 2 L.R.A.N.S. 828 (where 
two sets of trustees claim to be act- 
ing under a deed which created the 
trust, a deed from one of them to the 
other will not operate either as title 
or color of title as against the com- 
mon trust). 


But see Beeson v. Beeson, 9 Pa. 279 
(holding that actual fraud on the part 
of the purchaser must be shown be- 
fore the sale will be declared utterly 
void); McKnight v. McKnight, 12 
Grant Ch. (Ont.) 363 (where the pur- 
chase was upheld on the ground that 
it was beneficial to the cestuis que 
aes 


U.S.—Michoud y. Girod, 4 How. 
503° “a L.Ed. 1076. 


Ky.—Clay v. Thomas, 198 S.W. 762, 
795, 178 Ky. 199, 1 A.L.R. 738 [quot 
Cyc]. 


Md.—North Baltimore Bldg. Assoc, 


53 Me. 


v. Caldwell, 25 Md. 420, 90 Am.D. 67. 
Mass.—Gunther v. Gove, 175 N.E. 
464, 275 Mass. 235. 
N.Y.—Hawley v. Cramer, 4 Cow. 


717; De Caters v. Le Ray De Chau- 
mont, 3 Paige 178; Davoue v. Fan- 
ning, 2 Johns.Ch. 252. 


14. St. Paul Trust Co. v. Strong, 88 
N.W. 256, 85 Minn. 1; Granger v. Pi- 
gott, 10 Pa.Dist. 327; Gay v. Young 
Men’s Consol. Co-operative Mercantile 
Inst., 107 P. 237, 37 Utah 280. But see 
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The rule 


of the cestui;?? 


Shepard, ete., Lumber Co. v. Hurd, 
112 N.Y.S. 401, 128 App Div. 28 faff 
92 N.E. 1102, 198 N.Y. 624] (holding 
that a trust company holding bonds 
as collateral for its lien has, so long 
as the lien is unsatisfied, no duty to 
perform in relation to the bonds 
which is inconsistent with its becom- 
ing a purchaser thereof). 


[a] Transfer to officer of corpora- 
tion (1) is not permissible. Granger 
Vi EIS OCU, | LOL PandDist. © Sa icmnGenn We 
Young Men’s Consol. Co-operative 
Mercantile Insti, 107 P. 287, 37 Utah 
280. (2) So, where a corporation ac- 
cepting a conveyance of land in trust 
to sell for the best price obtainable 
and account for the proceeds trans- 
ferred the land to one of its officers 
for three hundred dollars, and the of- 
ficer five days later sold it to a third 
person for five hundred dollars, the 
transfer to the officer was not a sale, 
and the corporation was liable under 
its trust agreement to account for 
five hundred dollars. Gay v. Young 
Men’s Consol. Co-operative Mercan- 
tile Inst., supra. 


15. Robbins v. Butler, 24 Ill. 387; 
Skinnell v. Mahoney, 189 N.Y.S. 845, 
197 App.Div. 808; Otier v. Nieman, 
160 N.Y.S. 610, 96 Mise. 481; Pentz v. 
Bruce, 52 N.S. 151. 


16. Loud v. St. Louis Union Trust 
Co., 281 S:W. 744, 318 Mo. 552. 


[a] Thus the facts that three of 
twenty-five directors of a trust ¢com- 
pany were stockholders in a broker- 
age company and two others were re- 
lated to members thereof does not 
render an option for the purchase of 
stock of a trust estate, administered 
by the company, fraudulent or void- 
able. Loud v. St. Louis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552. 


17. Van Heusen vy. Van Heusen 
Caprice Co., 131 N.Y.S. 401, 74 Mise. 

18. Wheeler v. New Haven Wire 
Co., (Conn.) 16 A. 393. 


19. Ark.—Taylor v. Gordon, 278 S. 
W. 26, 169 Ark. 1132. 


D.C.—Starkweather v. Jenner, 27 
App.D.C. 348 [aff 30 S.Ct. 382, 216 U. 
S. 524, 54 L.Ed. 602, 17 Ann.Cas. 1167]; 
Stephens v. Beall, 8 D.C. 38 [rev on 
other grounds 22 Wall. (U.S.) 329, 22 
L.Ed. 786). 


Ga.—Veasey v. Graham, 17 Ga. 99, 
638 Am.D. 228. 


gre ete v. Roberts, 65 N.C. 


Pa.—Miggett’s Appeal, 109 Pa. 520. 


Tenn.—Coffee v. Ruffin, 4 Coldw. 
487; Birdwell v. Cain, 1 Coldw. 301. 
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purchase the trust property except where the trans- 
action is entirely free from bad faith, undue advan- 
tage, and concealment of material facts,?° and so 
a sale of the trust property by a trustee to himself 
for adequate consideration may be upheld where it 
is made with the consent of the cestui que trust, 
acting with full knowledge and independent thought, 
the partics being sui juris and dealing at arm’s 
length, and there being no concealment of fact or 
misrepresentation.2° 
such ease to show his good faith? and the assent 


The burden is on the trustee 


and the duties and obligations of 


the trustee to the cestui que trust are judged by 
the situation at the time of the sale.?* 
there is authority to the contrary,?+ it has been 
said the trustee may bid or purchase when author- 
ized to do so by the court,?® the trustee not, when 


Although 


Tex— Scot Va Mann soon bexe Var 
Atlas Brick Co. v. North, (Civ.App.) 
2 S.W.(2d) 980 [rev on other grounds 
(Commn.App.) 13 S.W.(2d) 59]. 


Wis.—Puzey v., Senier, 9 Wis. 370. 


Ont.—Taylor y. Davies, 39 Ont.L. 
205. 


See In re Wander’s Will, 252 N.Y.S. 
813, 141 Misc. 584 (testamentary trus- 
tees should not be influenced by the 
fact that proposed purchaser of tes- 
tator’s business is a cofiduciary, their 
only burden being one of using extra 
care that the price and terms are at 
least as favorable as those obtain- 
able from a third party). 


20. Bailey v. Waddy, 243 S.W. 21, 
195 Ky. 415; Clay v. Thomas, 198 S. 
Wi V6.2, TS) Ki! 19 959 Tie WASTES 
Faucett v. Faucett, 1 Bush (Ky.) 511, 
89 Am.D. 639. 


[a] Consent on insnfficient knowl- 
edge.—Cestui que trust’s consent 
does not validate a trustee’s sale to 
themselves, where she had no knowl- 
edge of condition or value of prop- 
erty, and within three years it was 
sold for two and one-half times the 
amount paid. Clay v. Thomas, 198 S. 
Wis 7620 278) Ky. 519907) 1 Al Re Wiss. 


21. Taylor v. Gordon, 278 S.W. 26, 
169 Ark. 1132. 


[a] Evidence held sufiicient to 
support a finding that trustee met 
the burden of proving good faith in 
acquiring an oil and gas lease from 
the cestui que trust, Such finding not 
being clearly against the preponder- 
ance of evidence. Taylor v. Gordon, 
278 S.W. 26, 169 Ark. 1132. 


22. . Field v. Arrowsmith, 3 
Humphr. (Tenn.) 442, 39 Am.D. 185. 

23. Taylor v. Gordon, 278 S.W. 26,- 
169 Ark. 1132. 

24. Linsley v. Strang, 126 N.W. 
941, 128 N.W. 932, 149 Iowa 690. 

25. Cal.—Plant vy. Plant, 154 P. 


1058, 171 Cal. 765. 


Ky.—Faucett v. Faucett, 
511, 89 Am.D. 639. 


Mass.—Hayes v. Hall, 74 N.E. 935, 
188 Mass. 510. 


N.J.—Hartman vy. Hartle, 122 A. 
615, 95 N.J.Eq. 123; Carson v. Mar- 
shall, 27 N.J.Eq. 213 {aff 38 N.J.Eq. 
250, 48 Am.R. 319]. 


N.Y.—Corbin v. Baker, 60 N.E. 332, 
167 N.Y. 128; Scholle v. Scholle, 4 N. 
BE. 334, 101 N.Y. 167; Webster v. 
Kings County Trust Co., 30 NtYeS: 
357, 80 Hun 420 [aff 39 N.E. 964, 145 


1 Bush 


N.Y. 275]; Le Comte’s Estate, 8 N. 
Y.St. 784; Gallatian v. Cunningham, 
8 Cow. 361. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rete 
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‘so permitted, however, being absolved of his duty 
to make a fair sale for which he will be held strict- 
ly accountable.?® The prohibition does not apply 
to all future time and does not preclude a trustee 
from rightfully. acquiring the trust property after 
the termination of his trusteeship,?? or after he has 
made a valid and bona fide sale of the property to 
a third person and the property has thus become 
freed of the trust.28 


Judicial sale procured by third person. Where 
the property is sold at a judicial sale?® brought 
about by a third person, and which the trustee has 
taken no part in procuring and over which he has 
no control, the rule forbidding his purchase of the 
‘trust property®® has, although there is authority 
to the contrary,*1 been held inapplicable;#? and, 
accordingly, a purchase by the trustee is valid where 
the sale is conducted by officers of the court, the 
trustee is largely interested individually, and the 
price is fair and adequate.*? 


Purchase by one who is not trustee, but who has 
power to become such, as by proving the will which 


TRUSTS 


Fees A peter 


relates to the property, is not invalid.*4 


Purchase to save property from loss and to pro- 
tect the interests of the cestui que trust may be 
sustained by the court and declared to be no breach 
of trust,®® but it has been held that the court cannot 
compel completion of the purchase.?® Where, under 
the circumstances, it is the trustee’s duty to bid 
in the property for the benefit of the cestuis que 
trust, and he does buy the property, he will be 
deemed to have purchased for the trust estate rath- 
er than for himself.?* 


[§ 643] bb. Rights and Remedies in Case of 
Wrongful Purchase. Although a trustee has no 
right to purchase the trust property from himself,** 
the authorities are agreed that such a purchase 
is not absolutely void, but is voidable at the option 
of the cestuis que trust, that is, the cestuis que 
trust may elect to hold the trustee to his purchase, 
or they may have the sale set aside, the property 
held for their benefit, and a resale had, if neces- 
sary;°® but the rule does not apply where the pur- 
chase is for the use and benefit of the cestuis que 


Pa.—Price’s Est., 13 Pa.Dist. 50, 29 
Pa.Co. 365: Markie’s Est., 5 Pa.vist. 
Aimed  PacCo. 3303. Bunting seh st,,.-5 
eee 623; In re Hallman, 13 Phila. 
562. — 


Eng.—Tennant y. Trenchard, L.R. 
4°Ch. 537 [aft 41° L.5.Ch. 779). 


Ont.—Hutton y. Justin, 2 Ont.L. 
bg ee 
{a] “When the sale is made un- 


der the direction of a court of equity 
by officers appointed by the court, it 
is not a sale by the trustee, and there 
is no rule or principle preventing him 
from becoming a purchaser.” Plant 
Plant; 154 (P1058, 1060, 174—-Cal: 

65. 

[b] Where previous attempts to 
sell have been unsuccessful and the 
cestuis que trust raise no objection, 
the court may, in its discretion, al- 
low the trustee to become the pur- 
chaser. Tennant v. Trenchard, L.R. 
4 Ch. 537 [aff 41 L.J.Ch. 779, 20 Wkly. 
Rep. 785]; Hutton v. Justin, 2 Ont.L. 
Rae 


26. Chdwalader’s Avpeal, 64 Pa. 
293: Ricker v. Ricker, 7 Ont.App. 282. 


27. Conn.—Halper v. Wolff, 74 A. 
890, 82 Conn. 552. 


Tll.— Bush v. Sherman, 80 Ill. 160; 
Munn v. Burges, 70 Ill. 604. 


Mo.—Price v. Evans, 26 Mo. 30. 


N.J.—Clark v. Denton, 36 N.J.Eq. 
419 [aff 36 N.J.Eq. 534]. 

Bng.——In re Boles, etc., [1902] 1 Ch. 
244, 
N.S.—Re Mabou Coal, etc., Co., 27 


N.S. 305. 
23. U.S.—Stephen v. Beall, 22 
Wall. 329, 22 L.Ed. 786. 


tll.— Watson vy. Sherman, 84 II1l. 263. 

Ind.—Miller v. Lebanon Lodge No. 
48 I. O. O. F., 88 Ind. 286. 

Mo.—Keet, etc., Dry-Goods Co. v. 
Gideon, 80 Mo.App. 609. 

N.J.—Stever v. Hall, 122 A. 
N.J.Eq. 169; Creveling v. Fritts, 
N.J.Eq. 134. 

N.Y.—De Bevoise y. Sanford, Hoffm., 
192. 

Ohio.—Rammelsberg v. Mitchell, 29 
OhioSt. 22. 

Okl.—MecNac v. Jones, 132 P. 1088, 
88 Okl. 321. 


441, 95 
34 


W.Va.—Oberlin College v. Blair, 32 
S.E. 203, 45 W.Va. 812. 


Eng.—Re _ Postlethwaite, 
357, 60 L.T.Rep.N.S. 514. 


See Camsusa v. Coigdarripe, 11 B. 
C. 177 (upholding sale for fair price 
in spite of suspicious circumstances 
including fact that trustee became 
partner of purchaser). 


29. Who may purchase at judicial 
ree generally see Judicial Sales § 
30. See supra text and notes 8-15. 


31. Gunther y. Gove, 175 N.E. 464, 
275 Mass. 236; Archer v. Archer, 149 
N.Y.S. 426, 164 App.Div. 81 [rev 143 
N.Y.S. 101]; Chapin v. Weed, Clarke 
(N.Y.) 464. 


[a] Rule applied (1) where the 
purchase was made under a foreclo- 
sure sale at public auction held by a 
mortgagee. Gunther v. Gove, 175 N. 
E. 464, 275 Mass. 235. (2) Where a 
testator devised his property in trust, 
one third of the income to be paid to 
his wife for life and the residue to 
his children, and directed his execu- 
tors upon the wife’s death to sell the 
estate, an executor cannot, during the 
life of the wife, buy in the interest of 
one of the beneficiaries sold under 
execution, even though, under the 
statutes in force at the time of the 
creation of the trust, the active trust 
was to end with the death of the wife. 
Archer v. Archer, 149 N.Y.S. 426, 164 
App.Div. 81. [rev 143 N.Y.S. 101]. 


g2. Allen v. Gillette, 8 S.Ct. 1331, 
127 U.S. 589, 32 L.Ed. 271; Steinbeck 
v. Bon Homme Min. Co., 152 F. 333, 
81 C.C.A. 441; Starkweather v. Jenner, 
27 App.D:.C. 348 [aff 30 S.Ct. 382, 216 
U.S. 524, 54 L.Ed. 602, 17 Ann.Cas. 
1167]; Whitely v. Whitely, 84 A. 68, 
117 Md. 538; MacDougall v. Citizens’ 
Nat. Bank of Lehighton, 108 A. 608, 
265 Pa. 170; Calvert v. Woods, 92 A. 
301, 246 Pa. 325; Chorpenning’s Ap- 
peal, 72 Am.D. 789, 32 Pa. 315. 


[a] Rule appliied.—The rule that a 
trustee buying trust property at a 
sale, whether public or _ private, 
brought about or in any way directed 
by him, will be presumed to buy for 
the benefit of the trust does not apply 
where the trustee has no direct con- 
trol over or is not instrumental in 
bringing about the sale. MacDougall 
v. Citizens’ Nat. Bank of Lehighton, 
108 A. 608, 265 Pa. 170; Calvert v. 


531 J.P: 


Woods, 92 A. 301, 246 Pa. 325. 


33. Lusk’s Appeal, 108 Pa. 152; 
Anderson vy. Butler, 9 S.E. 797, 31 S. 
Corel) ebe LickteAN a) 6.0. 


84. Clark v. Clark, 9 App.Cas. 733, 
5d Lider. Coe 99. 


35. Spindler v. Atkinson, 3 Md. 409, 
56 Am.D. 755; Munro v. Allaire, 2 Cai. 
Gas* CN. Y.)! 183592 "AmsDs 3305 


36. Furniss v. Furniss, 2 Redf. 
Surr. (N.Y.) 497; Heron v. Moffatt, 22 
GrantCh. (Ont.) 370, 23 GrantCh. 196. 


[a] Rule applied.—L. (1869) ec 782 
§ 1, as amended by L. (1871) e 482, and 
L. (1870) ¢ 359, empowering the sur- 
rogate to compel testamentary trus- 
tees to account and give security in 
the same manner as executors, and au- 
thorizing him to revoke their letters, 
gives the surrogate no jurisdiction to 
compel trustees to complete a pur- 
chase of the trust property, when they 
have bid it in to protect it from sacri- 
fice at the trustees’ sale. Furniss v. 
Furniss, 2 Redf.Surr. (N.Y.) 497. 


37. McGinn v. Shaeffer, 7 Watts 
(Pa.) 412; Harris v. Silvis, 86 Pa. 
Super. 222. 


38. See supra §'642. 


39. U.S.—Hammond v. Hopkins, 12 
S.Ct. 418, 148 U.S. 224, 36 L.Bd. 134; 
Mead v. Gallatin, 151 F. 1006, 81 C.C. 
A. 192; Mead vy. Chesbrough Bldg. Co., 
LB VaR. 998, SiC. CLAN 1842 


Ala.—Tolley v. Hamilton, 91 So. 610, 
206 Ala. 634; Bank of Wetumnéa v. 
Walkley, 53 So. 830, 169 Ala. 648; 
Charles v. Dubose, 29 Ala. 3673 An- 
drews v. Hobson, 23 Ala. 219. 


Ariz.—In re Schuster’s Estate, 281 
P. 38, 35 Ariz. 457. 


Ark.—Haynes v. Montgomery, 132 S. 
W. 651, 96 Ark. 573. 


Del.—In re Wheeler’s Estate, 101 A. 
865, 11 Del.Ch. 469. 


Fla.—Bellamy v. Bellamy, 6 Fla. 62. 


Ga.—Worthy v. Johnson, 52 Am.D. 
399, 8 Ga. 236. 


Ill.—Bennett v. Weber, 154 N.E. 105, 
823 Ill. 283; Mettler v. Warner, 94 N. 
E. 522, 249 Ill. 341; Higgins v. Curtiss, 
Aen 28; Thorp v. McCullum, 6 Ill. 


Ind.—Rice v. Cleghorn, 21 Ind. 80; 
Wallace Vv. Associate Reformed 
Church, 10 Ind. 162; Huff v. Earl, 3 


‘ 
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trust, at their request,*® or where the trustee pro- 
cured the estate to be bid in at auction so as to 
prevent its being sacrificed;*4 and after the prop- 
erty has passed into the hands of an innocent pur- 
chaser without notice, the sale will not be set aside | 
but the trustee may be held personally liable for 
The right to ques- 
tion a purchase by the trustee and to have it set 


42 


the rea] value of the property. 


Ind. 306. 


Iowa.—Old Dominion Bank v. Du- 
buque, etc., R. Co., 8 Iowa 277, 74 Am. 
D. 302. 


Me.—Union Slate Co. v. Tilton, 69 


Me. 244 
Md.—Mason y. Martin, 4 Md. 124. 


Mass.—Gunther vy. Gove, 175 N.E. 
464, 275 Mass. 235; Morse v. Hill, 136 
Mass. 60; Jenison vy. Hapgood, 7 Pick. 
1,19 Am.D. 258. 


Mo.—Johnson vy. United Rys. Ce. of 
St. Louis, 219 S.-W. 38, 281 Mo. 90. 


Neb.—Shelby vy. Creighton, 91 N.W. 
369, 65 Neb. 485, 101 Am.S.R. 630. 


N.J.—Deegan v. Capner, 15 A. 819, 
44 N.J.Eq. 339; In re Ludlow’s Estate, 
129 A. 429, 3 N.J.Misc. 568. 


N.Y.—Dodge v. Stevens, 94 N.Y. 209; 
Archer vy. Archer, 149 N.Y.S. 426, 164 
APM ivy. w Sas. bev 143. INGY. Saud Ore: 
Ungrich v. Ungrich, 126 N.Y.S. 419, 
141 App. Div. 3485) [rev on -other 
grounds 94 N.E. 999, 201 N.Y. 415, 
and aff 100 N.E. 1134, 207 N.Y. 662]; 
Johnson y. Bennett, 39 Barb. 237; Ot- 
ier v. Nieman, 160 N.Y.S. 610, 96 Misc. 


.481; Slade vy. Van Vechten, 11 Paige 
21; Davoue v. Fanning, 2 Johns.Ch. 
252; Ames v. Downing, 1 Bradf.Surr. 


321, 8 N.Y.Leg.Obs. 317. 


N.C.—Brothers vy. Brothers, 42 N. 
€. 150; Pitt v. Petway, 34 N.C. 69. 


Okl.—Mitchell y. Reeder, 231. P. 
268, 104 Okl. 48. 


Pa.—Campbell v. Pennsylvania L. 
Ins. Co., 2 Whart. 53; Price’s Hst., 13 
Pa.Dist. 50, 29 Pa.Co. 365; Bunting’s 
WSt..75 Pa.Co. 623: 


S.C.—McCallum v. Grier, 68 S.E. 466, 
86 S.C. 162, 188 Am.S.R. 1037; Clarke 
v. Deveaux, 1 S.C. 172; Sollee v. Croft, 
28 S.C.Eq. 34; Ex p, Wiggins, 10 S.C. 
Hig. 353. 


Tenn.—Armstrong v. Campbell, 3 
Yerg. 201, 24 Am.D. 556. 


Tex.—Connolly vy. 
Mex.635.. 


Utah.—Hamilton v. Dooly, 49 P. 769, 
15 Utah 280. 


Va.—Bowles v. Bowles, 126 S.E. 49, 
141 Va. 35; Branch v. Bulkley, 65 S.E. 
652, 109 Va. 784; Quarles v. Lacy, 4 
Munf. (18 Va.) 251. 


W.Va.—Winans v. Winans, 22 W.Va. 
678; Newcomb v. Brooks, 16 W.Va. 32. 


Wis.—Harrigan vy. Gilchrist, 99 N. 
W. 909, 121 Wis. 127. 


Eng.—Campbell v. Walker, 5 Ves. 
Jr. 578, 31 Reprint 801. 


“Tf the trustee sells the property to 
himself the cestui que trust may in- 
sist upon a reconveyance of the prop- 
erty from the trustee or from any per- 
son who purchased from him with no- 
tice or knowledge that he had pur- 
chased from himself, upon the pay- 
ment of the purchase price where 
there has been no actual fraud; or 
he may hold the trustee for the actual 
value of the property at the time of 
the sale; or, if the trustee has sold it 
in excess of the price paid by him, he 
may recover such excess.” Gunther 


Hammond, 51 


487; 


TRUSTS 


the cestuis que 


HESS 175 N.E. 464, 467, 275 Mass. 


Setting aside of sales of trust prop- 
erty generally see supra §§ 633-635. 


40. Mareck v. Minneapolis Trust 
Co., 77 N.W. 428, 74 Minn. 538. 


[a] Reason for rule.—The only re- 
sponsibility of the trustee, in such a 
case, is that of any trustee holding 
property for the benefit of another. 
Mareck v. Minneapolis Trust Co., 77 
N.W. 428, 74 Minn. 538. 


41. Heron v. Moffatt, 22 GrantCh. 
(Ont.) 370, 28 GrantCh. 196. 

[a]. Thus an exception to the rule 
that the trustee may be compelled to 
complete the purchase exists where 
the trustee procured the estate to be 
bid in at auction, so as to prevent its 
being, as he considered, sacrificed, 
as it is the duty of a trustee to take 
steps to prevent the estate being sold 
at an undervalue. Heron vy. Moffatt, 
goes GrantCh. (Ont.) 370, 23 GrantCh. 


Purchase by trustee to save proper- 
ty from loss see supra § 642. 


42. Higgins v. Curtiss, 82 Ill. 28; 
Winans vy. Winans, 22 W.Va. 678; 
Newcomb vy. Brooks, 16 W.Va. 32. 


Title of subsequent purchaser from 
trustee see infra § 644. 


43. gin cee ICY, v. Irvine, 13 


Ala. 
Ill.— Hardin y. Osborne, 60 Ill. 93. 
Ind.—Rice v. Cleghorn, 21 Ind. 80. 


Iowa.—Buell vy. Buckingham, 85 Am. 
D. 516, 16 Iowa 284. 4 


Me.—Union Slate Co. v. Tilton, 69 
Me. 244. 


Md.—Richardson vy. Jones, 3 Gill&J. 
163, 22 Am.D. 293. 


Minn.—kKern y. Chalfant, 7 Minn. 
Baldwin v. Allison, 4 Minn. 25. 


Mo.—Benson y. Benson, 71 S.W. 360, 
97 Mo.App. 460. 


N.Y.—Wilson v. Troup, 2 Cow. 195, 
14 Am.D. 458; Jackson v. Walsh, 14 
Johns. 407; Jackson v. Van Dalfsen, 5 
Johns. 43. 


Pa.—Painter vy. Henderson, 7 Pa. 48. 
See Woelper’s Appeal, 2 Pa. 71 (hold- 
ing that the life tenant, but not the 
remainderman, may object to the pur- 
chase). 


S.C.—McClure y. Miller, 8 S.C.Eq. 
107, 21 Am.D. 522. 


[a] Creditor-beneficiary claiming 
adversely.—Although a creditor is one 
of the beneficiaries named in the deed 
of trust, he is not entitled to object to 
the purchase of the trust property 
by the trustee, where he claims ad- 
versely to and not under the deed of 
trust. Wade v. Odle, 54 S.W. 786, 21 
Tex.Civ.App. 656. 


Who may question any sale of trust 
property see Supra § 682. 


44. U.S.—Hoyt v. Latham, 12 S.Ct. 
568, 143 U.S. 553, 36 L.Ed. 259 [rev 
14 F. 433, 4 McCrary 587]; Hammond 
Vv. Hopkins, 12 S.Ct. 418, 143 U.S. 224, 
36 L.Ed. 134; Prevost v. Gratz, 19 F, 


aside belongs only to the cestuis que trust; 
trustee himself, creditors, and third persons gener- 
ally possessing no such right;*® and the action by 


[§ 643 


the 


trust to avoid the sale must be 


brought within a reasonable time** after obtaining 
knowledge of all the facts,#® and before any af- 
firmanee, ratification, or other estoppel on their part 
occurs,*® the burden of showing such ratification 


Cas. No. 11,406, 1 Pet.C.C. 364 [rev on 
other grounds 5 L.Ed. 311, 6 Wheat. 
481]. 

Ala.—Tolley v. Hamilton, 91 So. 610, 
206 Ala. 634; Bank of Wetumpka vy. 
Walkley, 53 So. 830, 169 Ala. 648; 
James v. James, 55 Ala. 525; Andrews 
v. Hobson, 23 Ala. 219. 


Ind.—Rice y. Cleghorn, 21 Ind. 80. 


Ky.—McRoberts y. Carneal, 44 S.W. 
442, 51 S.W. 800, 21 Ky.L. 497. 


Md.—Mason v. Martin, 4 Md. 124. 
Mass.—Jenison v. Hapgood, 19 Am. 
Dy 25 Ss eekseds 


Miss.—Jones v. Smith, 33 Miss. 215; 
Scott v. Freeland, 15 Miss. 409, 45 Am. 
D. 310. 


Neb.—Shelby v. Creighton, 91 N.W. 
369, 65 Neb. 485, 101 Am.S.R. 630. 


N.Y. 
237; Greagan vy. Buchanan, 37 N.Y.S. 
83, 15) Misc. 580. 


N.C.—Villines v. 
167. 


Pa.—In re Freeman’s Estate, 126 A. 
270, 272, 281 Pa. 190, [cit Cyc]; Col- 
burn’s Est., 12 Pa.Dist. 45. 


S.C.—Sollee v. Croft, 28 S.C.Eq. 34. 


Tex.—Connolly v.. Hammond, 51 
Tex. 635. 


W.Va.—Newcomb v. Brooks, 16 W. 
Wasa 


Norfleet, 17 N.C. 


Ont.—Taylor v. Taylor, 23 Grant 
Ch. 496. 
45. U.S.—Hammond v. Hopkins, 


12 S.Ct. 418, 143 U.S. 224, 36 L.Ed. 134; 
Prevost v. Gratz, 19 F.Cas. No. 11,406, 
1 Pet.C.C. 364 [rev on other grounds 6 
Wheat. 481, 5 L.Ed. 311]. 


ae ee v. Hobson, 23 Ala. 


Md.—Mason y. Martin, 4 Md. 
Bell vy. Webb, 2 Gill 163. 


N.C.—West vy. Sloan, 56 N.C. 102. 


Va. anch vy. Bulkley, 65 S.E. 652, 
109 Va. 784. 


Eng.—Randall v. Errington, 10 Ves. 
Jr. 424, 32 Reprint 909. 


[a] Bule applied.—That acquies- 
cence of a cestui que trust for a long 
time in a fraudulent transaction of 
her trustee may preclude her right 
to have it set aside, it must unequiv- 
ocally appear that she knew of the 
fraudulent transaction; and, where a 
cestui que trust, who was a very old 
woman, shortly ‘after her trusteé had 
carried out a fraudulent transaction 
with her concerning her property, re- 
turned to her home in a distant state, 
and did not appear to have known that 
it was of a character that she could 
impeach until shortly before she sued 
to set it aside, about five years after- 
wards, her delay did not preclude re- 
lief, especially where the trustee was 
still in possession of the property 
without any material change in it, and 
it does not appear that he has been 
or will be prejudiced by the delay. 
Branch y. Bulkley, 65 S.E. 652, 109 
Va. 784. 


46. U.S.—-Warfield vy. 


124; 


Bixby, .ouehHs 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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being on the trustee.*7 


erty is no defense to the action.°° 


not be allowed any profits resulting from 4 resale 


or otherwise,°! and will be held 


(2d) 210. 


RENE at eae v. Taylor, 37 Iowa 
BiSBle 


Md.—Ricketts v. Montgomery, 15 
Md. 46; Davis v. Simpson, 5 Harr.&J. 
- 147, 9 Am.D. 500. 


ona eer v. Ellis, 13. Pick. 


N.J.—Mulford v. 
472, 11 N.J.Eq. 16. 


N.Y.—Boerum v. Schenck, 41 N.Y. 
182; Ungrich v. Ungrich, 126 N.Y.S. 
419, 141 App.Div. 485 [rev on other 
grounds 94 N.E. 999, 201 N.Y. 415, 
and aff 100 N.E. 1134, 207 N.Y. 662]; 
Ungrich v. Ungrich, 115 N.Y.S. 413, 
131 App.Div. 24. 


N.C.—Villines v. 
167. 


Ohio.—Willis v. Holcomb, 94 N.E. 
486, 83 Ohio St. 254. 


Pa.—Beeson v. Beeson, 9 Pa. 279. 
S.C.—Price v. Nesbit, 10 S.C.Hq. 445. 


Va.—-Branch y. Bulkley, 65 S.B. 652, 
109 Va. 784. 


Wash.—Lewis v. Hill, 112 P. 373, 61 
Wash. 304. 


5 eas oe v. Davies, 39 Ont.L. 
05. ° 


[a] Rule applied.—While a trus- 
tee cannot purchase or deal in the 
trust property for his own benefit or 
on his own behalf, such a purchase is 
not absolutely void, and may be con- 
firmed directly by the parties inter- 
ested or by long acquiescence or the 
absence of an election to avoid the 
conveyance after the facts are known 
by the cestui que trust. Lewis v. 
Hill, 112 P. 373, 61 Wash. 304. 


[b] What constitutes ratification 
or estoppel.—(1) Claiming or accept- 
ing the proceeds of the sale, or arriv- 
ing at a settlement with the trustee, 
estops the beneficiary from question- 
ing the validity of the sale (Villines 
v. Norfleet, 17 N.C. 167; Beeson v. 
Beeson, 9 Pa. 279; Price v. Nesbit, 10 
S.C.Eq. 445), (2) except where the 
settlement was made by the cestui que 
trust in ignorance of the interest of 
the trustee in the purchase (Pearson 
v. Taylor, 37 Iowa 331), (3) or where 
the proceeds are received under pro- 
test, and with an express reservation 
of the right to contest the validity of 
the sale (Boerum v. Schenck, 41 N. 
Y. .182). (4) So, if a testamentary 
trustee invests the trust fund as di- 
rected by the will, and, without his 
fault, such fund is imperiled because 
of want of bidders at a foreclosure 
sale of property mortgaged to secure 
the fund, and, to protect the fund, the 
trustee purchases the property, tak- 
ing title in his own name as trustee, 
and the eestui que trust, under no 
legal disability, without protest, en- 
ters into possession of the property, 
and occupies it or accepts from the 
trustee the rents or revenues thereof 
in lieu of the interest on the trust 
fund, had it been continued at inter- 
est, such cestui que trust will be 
estopped from questioning the author- 
ity of the trustee to make such pur- 


Minch, 64 Am.D. 


Norfleet, 17 N.C. 


Ratification by the settlor 
does not conclude the beneficiaries ;*§ 
will not work a forfeiture of plaintiff’s rights so 
long as the parties can be restored to their former 
position and justice can still be done.*® 
trustee acted in good faith and gained no advan- 
tage therefrom, paying a fair price for the prop- 
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and delay 
That the 


The trustee will 


to his purchase | improvements,®4 


chase and from demanding from him 
an accounting of an amount equal to 
the interest which the fund would 
have earned during the time he occu- 
pied the land or accepted the rents 
and revenues therefrom. Willis v. 
Holcomb, 94 N.E. 486, 83 Ohio St. 254. 
(5) But the acceptance by the ben- 
eficiary of quarterly payments, even 
if she knew the character of the trans- 
action, when she received them, would 
not be a confirmation of the transac- 
tion, where it did not appear that she 
had become, or ought to have become, 
fully aware of its imperfections and 
of her own right to impeach it, nor 
that in receiving the payments she 
acted deliberately and with the inten- 
tion of ratifying it. Branch v. Bulk- 
ley, 65 S.E. 652, 109 Va. 784. (6) An 
application by the cestui que trust to 
be allowed to participate in the pur- 
chase, when refused, is not such an 
acquiescence in the sale as to make 
Sie Ricketts v. Montgomery, 15 


47. Smith v. Miller, 37 S.E. 10, 98 
Va. 535. 


48. Andrews v. Hobson, 23 Ala. 219. 
49. Taylor v. Davies, 39 Ont.L. 205. 


50. Ala.—Bank of Wetumpka v. 
Walkley, 53 So. 830, 169 Ala. 648. 


Ark.—Haynes v. Montgomery, 132 S. 
W. 651,.96 Ark. 573. 


Mo.—Johnson vy. United Rys. Co. of 
St. Louis, 219 S.W. 38, 281 Mo. 90. 


N.J.—In re Ludlow’s Estate, 129 A. 
429, 3 N.J.Misc. 568. 


S.C.—McCallum vy. Grier, 68 S.E. 466, 
86 S.C. 162, 138 Am.S.R. 1037. 


Va.—Bowles v. Bowles, 126 S.E. 49, 
141 Va. 35. 


51. U.S.—Prevost v. Gratz, 19 F. 
Cas. No.-11,406, 1 Pet.C.C. 364 [rev on 
AEE grounds 6 Wheat. 481, 5 L.Ed. 

Del.—Eberhardt v. Christiana Win- 
dow Glass Co., 81 A. 774, 9 Del.Ch. 284. 


Ky.—Clay v. Thomas, 231 S.W. 512, 
191 Ky. 685; Clay v. Thomas, 198°S.W. 
(62, L713) Kya dowel Ac Like (ase 


Mass.—Gunther y. Gove, 
464, 275 Mass. 235. 
Mo.—Wasson y. English, 13 Mo. 176. 


N.J.—Obert v. Hammel, 18 N.J.Law 
73; Romaine vy. Hendrickson, 27 N.J. 
Eq. 162 [aff 28 N.J.Eq. 275]. 


175 N.E. 


Pa.—Baker’s Appeal, 13 A. 487, 120 


Pa. 33; Invire Herr, 1 Grant 2723 
Deal’s Estate, 3 Pa.Co. 383. 
S.C.—Zimmerman y. Harmon, 25 
S:Cilng. 165: 
Eng.—Silkstone, etc., Coal Co. v. 


Edey, [1900] 1 Ch. 167. 


Ont.—Re Iron Clay Brick Mfg. Co., 
19 Ont. 118. i 


[a] Thus, where trustees, given a 
power of sale, sold the land to them- 
selves, and subsequently resold it at 
a profit, the cestuis que trust were 
entitled to an accounting as to the 
profits. Clay v. Thomas, 198 S.W. 762, 
178 Ky. 199, 1 A.L.R. 738. 
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where the property fails to bring more on a second 
sale ordered by the court;°2 and where he imposed 
unusual terms at the sale, and himself purchased, 
he may be compelled to pay the difference between 
the price paid by him and what the land would have 
brought if sold at the usual terms.°? 
has aeted in good faith, however, he will be allowed 
credit and reimbursement for any money which he 
has paid out by way of purchase money or for 


Where he 


and a bill to avoid a sale must 


[b] Accounting for profits.—(1) 
Where two heirs, being trustees, pur- 
chased trust property from the other 
heirs, and their resale was decreed to 
be trust property, for the benefit of all 
the heirs, they were entitled to the 
amount of a discount deducted from 
the purchase money notes. Clay v. 
Thomas, 231 S.W. 512, 191 Ky. 685. 
(2) So they are entitled to deduct the 
amounts paid for special services ren- 
dered and salary and expenses paid 
to an employee in caring for the land 
until it was disposed of, the allow- 
ance being reasonable (Clay v. Thom- 
as, Supra), (3) and the amount of in- 
terest on items of expense incurred 
before the sale, the sale having inured 
to-the benefit of all the heirs (Clay v. 
Thomas, supra). (4) They are not 
entitled to deduct the amount of de- 
preciation in mill property, purchased. 
from the other heirs but not resold, 
they having paid for it only the 
amount of the other heirs’ respective 
interests, and the amounts due the 
other heirs having already been 
charged with a greater sum already 
paid them by the trustees (Clay v. 
Thomas, supra), (5) but they are en- 
titled to reimbursement for loss sus- 
tained by them on account of the op- 
eration of a mill prior to its sale by 
them, and for such a period thereafter 
as was necessary to the disposition of 
logs and other supplies theretofore 
provided for, they having operated the 
plant under the belief they were the 
owners of it by purchase from the oth- 
er heirs (Clay v. Thomas, supra). (6) 
The trustees are not entitled to credit 
for the taxes paid on the proceeds be- 
longing to the other heirs, they not 
having shown what taxes they paid 
thereon (Clay v. Thomas, supra), (7) 
or to credit for the enhanced value of 
the property, by reason of a general 
warranty deed executed by them, al- 
though they received only covenants 
of special warranty (Clay v. Thom- 
as, supra). (8) The beneficiaries, 
having elected to stand by the deed 
from the trustees to the purchaser at 
the second sale, were estopped to as- 
sert that the estate of each of the 
trustees was chargeable with the en- 
tire amount of the judgment contrary 
to the terms of payment as fixed in 
the deed. Clay v. Thomas, supra. 


Ria Ill.—Thorp v. McCullum, 6 Ill. 


Ind.—Brackenridge v. Holland, 2 
Blackt. 3iviu2 0) Am. DadioS- 


Miss.—Scott v. Freeland, 15 Miss. 
409, 45 Am.D. 310. 


Eng.—Ex p. Reynolds, 5 Ves.Jr. 707 
31 Reprint 816. 


Ont.—Re Follis, 6 Ont.Pr. 160. 


53. Moore y. Hilton, 12 Leigh (39 
Va.) 1. See also Shutt’s Estate, 13 
Lane.Bar (Pa.) 108. 


Pes Md.—Mason vy. Martin, 4 Md, 


Mass.—Gunther v. Gove, 175 N.B: 
464, 275 Mass. 235. 


Mo.—Lass v. Sternberg, 50 Mo. 124. | 


N.J.—Mulford v. Minch, 11 N.J.Eq. 
16, 64 Am.D. 472. 


> 
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contain 


since the date of the sale.*® 


[§ 644] ce. Title of Subsequent Purchasers from 
A purchaser of property, with notice that 
his vendor wrongfully acquired it from himself as 
trustee, takes the property subject to the same 
equities as when in the trustee’s hands;°’ but when 
the purchaser takes without notice of the breach 
of trust, his title is not impeachable.*’ 
a purchaser with notice transfers to one without 
notice, the title of the latter is not subject to im- 


Trustee. 


peachment.®® 


[§ 645] (b) Purchase from Cestui Que Trust.*° 


Va.—Smith v. Miller, 37 S.E. 10, 98 
Va. 535. 


55. Gunn v. Brantley, 21 Ala. 633. 


56. Silkstone, etc., Coal Co. v. 
Edey, [1900] 1 Ch. 167. 


57. Ga.—Bourquin Vv. Bourquin, 35 
S.E. 710, 110 Ga. 440. 


Md.—Mason v. Martin, 4 Md. 124. 


Mass.—Gunther v. Gove, 175 N.E. 
464, 275 Mass. 235; Morse v. Hill, 136 
Mass. 60. 


Aer v. Bruen, 4 Sandf.Ch. 


Tex.—Everett v. Henry, 3 S.W. 566, 
67 Tex. 402; Gaston v. Dashiell, 55 
Tex. 508; Canadian, etc., Mortg., etc., 
Co. v. Edinburgh-American Land 
Mortg. Co., 41 S.W. 140, 42 S.W. 864, 
16 Tex.Civ.App. 520, 


Va.—Barksdale v. Finney, 14 Gratt. 
(55 Va.) 338. 


53. Farrar v. Payne; 73. Ill. 82; 
Kreiger v. Bissell, 80 Ky. 330, 4 Ky.L. 
11; Harrington v. Erie County Sav. 
.Bank, 4 N.E. 346, 101 N.Y. 257; John- 
son v. Bennett, 39 Barb. (N.Y.) 237; 
Hawley v. Cramer, 4 Cow. (N.Y.) 717. 


gore Newcomb v. Brooks, 16 W.Va. 


60. Transactions between trustee 
and cestni que trust generally see 
supra § 522. 


61. See supra § 642. 


62. U.S.—Mills v. Mills, 63 F. 511 
[aff 57 I’. 873]; Bunnel v. Stoddard, 4 
F.Cas.No. 2,135. 


Cal.—Wills v. Wills, 137 P. 249, 166 
Cal. 529; Lake v. Owens, 79 P. 589; 
Belson Vea Duniay, 914 se.) 0765) v3 Cal. 

tes 


ne ame, v. Bellamy, 6 Fla. 


Ga.—Bryan y. Duncan, 11 Ga. 67. 


Ind.—French v. French, 108 N.E. 
786, 58 Ind.App. 621. 


Iowa.—Schneider v. Schneider, 98 
N.W. 159, 125 Iowa 1; Buell v. Buck- 
ingham, 16 Iowa 284, 85 Am.D. 516. 


Ky.—Bailey v. Waddy, 243 S.W. 21, 
195 Ky. 415. 
Mass.—Colburn v. Hodgdon, 135 N, 


BH. 107, 241 Mass. 183; Coates v. Lunt, 
100 N.E. 829, 213 Mass. 401; Coates v. 


Lunt, 96 N.E. 685, 210 Mass. 314; 
Barnard v. Stone, 34 N.E. 272, 159 


Mass. 224; Brown vy. Cowell, 116 Mass, 
461. 


Minn.—Merriam v. Merriam, 161 N. 
W. 518, 136 Minn. 246. 


Miss.—Tatum v. Mclellan, 50 Miss. 
1; Jones v. Smith, 33 Miss. 215. 


Mo.—Guy v. Mayes, 138 S.W. 510, 


an offer of reimbursement.®® 
who has purchased in good faith is not chargeable 
with interest on rents and profits received by him 
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A + trustee 


them. °®? 


So, where | from fraud.*? 


[§§ 643-645 


While a trustee cannot purchase from himself,*} 
there is no rule of law to prevent him from pur- 
chasing the interests of the cestuis que trust from 
Courts of equity sean such transactions 
closely, however, and require the trustee to take 
the burden of proof and overcome the presumption 
of fraud and undue advantage arising from the 
transaction, by showing that the purchase followed 
a full disclosure of all information, that it was 
for a fair and adequate consideration, and was free 
The trustee need not volunteer in- 
formation as to matters of record,®* but the fact 
that an attorney represents the cestui que trust in 


part or all of the transaction leading up to the 


235 Mo. 390; Burford v. Aldridge, 63 
S.W. 109, 65 S.W. 720, 165 Mo. 419; 
Sallee v. Chandler, 26 Mo. 124; Murry 
v. ene: 135 S.W. 107, 153 Mo.App. 
710. 


N.Y.—Graves v. Waterman, 63 N.Y. 
657 [rev 4 Hun 687]; Anderson v. Fry, 
107 N.Y.S. 916, 123 App.Div. 46 [aft 
87 N.E. 1114, 194 N.Y. 515]; Matter of 
Ledrich, 22 N.Y.S. 978, 68 Hun 396, 
In re U. S. Mortgage & Trust Co., 219 
N.Y.S. 569, 128 Mise. 588. 


Okl.—Kernel v. Murrell, 250 P. 420, 
122 Okl. 22. 


Or.—Rowe v. Freeman, 172 P. 508, 
174 P. 727, 89 Or. 428. 


Pa.—In re Brownfield, 44, A. 246, 
193' Pa. 151. 


i gout eben v. Ransom, 2 Coldw. 
1. 


Eng.—Dougan Vv. Macpherson, 
[L902 AICS Oi O7 6) eutl vo WordsehL 
Jur.N.S. 50, 11 L..T.Rep.N.S. 695; Coler 
v. Trecothick, 9 Ves.Jr. 234, 32 Reprint 
592; Ex p. Lacey, 6 Ves.Jr. 625, 31 
Reprint 1228. 


Ont.—Blain v. Terryberry, 11 Grant 
Ch. 286. 


See Sprague v. Moore, 89 N.W. 712, 
130 Mich. 92 (assignment to trustee to 
secure the estate and to Secure trus- 
tee for personal claims against as- 
Signor is valid). 


63. U.S.—Byrne v. Jones, 159 F. 
32,1590 G.CsA, 01 S[nevel4 or Ee 457: 
Cook v. Sherman, 20 F. 1607, 4 Mc- 
Crary 20; Bunnel vy. Stoddard, 4 F. 
Cas.No. 2,135. 


Ala.—Johnson v. Johnson, 5 Ala. 
90; Kennedy v. Kennedy, 2 Ala. 671. 


Ark.—F lowers v. Flowers, 106 S.W. 
949, 84 Ark. 557, 120 Am.S.R. 84. 


Cal.—Golson vy. Dunlap, 14 P. 576, 
Vs Calri5y: 


Ppa Nia eae Le v. Pollard, 6 Colo. 


ae Pe ane Ve Tyler Lone. ©. 
Fla.—Saunders v. Richard, 16 So. 


679, 35 Fla. 28; May v. May, 7 Fla. 
207, 68 Am.D. 431. 


Ga.—Bryan v. Duncan, 11 Ga. 67. 


Ill.—Fish v. Fish, 85 N.E. 662, 235 
Ill. 396. 


Ind.—Goodwin v. Goodwin, 48 Ind. 
584; Schemmel v. Hill, 169 N.E. 678, 
91 Ind.App. 873; French v. French, 
108 N.E. 786, 58 Ind.App. 621. 

Kan.—Stewart v. Harris, 77 P. 277, 
69 Kan. 498, 105 Am.S.R. 178, 66 L.R.A. 
261. 


Ky.— Bailey v. Waddy, 243 S.W. 21, 
195 Ky. 415; Narcissa v. Wathan, 2 


sale does not absolve the trustee from the obliga- 


B.Mon. 241; Pugh v. Bell, 1 J.J.Marsh. 
398; Markwell v. Gray, 9 Ky.L. 534, 
678. 


Mass.—Coates v. Lunt, 96 N.E. 685, 
210 Mass. 314; Brown v. Cowell, 116 
Mass. 461. 


Mich.—Winter v. Truax, 49 N.W. 
604, 87 Mich. 324, 24 Am.S.R. 160; 
Schwarz v. Wendell, Walk. 267. 


Miss.—Jones v. Smith, 33 Miss. 215. 


Mo.—Davidson v. I. M. Davidson, 
Real Estate & Investment Co., 155 S. 
W. 1, 249 Mo. 474; Newman v. New- 
man, 54 S.W. 19, 152 Mo. 398; Rich- 
ards v. Pitts, 28 S.W. 88, 124 Mo. 602; 
Murry v. King, 135 S.W. 107, 153 Mo. 
App. 710. 


Mont.—Gassert v. Strong, 98 P. 497, 
38 Mont. 18. 


N.Y.—In re U. Sv Mortgage & Trust 
Co., 219 N.Y.S. 569, 128 Misc. 588. 


N.C.—Cole v. Stokes, 18 S.E. 321, 
113 N.C. 270. * 


Ohio.—Lancken v. Platt, 20 Ohio 
Cir.Ct.N.S. 9. 


Okl.—Kernel v. Murrell, 250 P. 420, 
122 Okl. 22. 


Pa.—Neely's Estate, 25 A. 1054, 155 
Pa. 133; Spencer’s Appeal, 80 Pa. 317. 


eee wep er. v. Ransom, 2 Coldw. 


Wash.—Hemrich v. Hemrich, 201 P. 
10, 117 Wash. 124. 


Wis.—Ludington v. Patton, 86 N.W. 
571, 111 Wis. 208. 


Eng.—In re Biel, L.R. 16 Eq. 577; 
Coles v. Treeothick, 9 Ves.Jr. 234, 32 
Reprint 592; Ex p. Lacey, 6 Ves.Jr. 
625, 31 Reprint 1228. 


Ont.—Blain v. Terryberry, 11 Grant 
Ch. 286. : 


See Waddy v. Grimes, 153 S.E. 807, 
154 Va. 615 (presumptions are against 
the validity of a deed from the cestui 
que trust to the trustee’s wife). 


[a] Rule applied.—Any considera- 
ble inadequacy of price raises a pre- 
sumption of imposition by the trustee, 
which is only to be rebutted by clear 
proof of special circumstances show- 
ing the propriety of the transaction. 
pron v. Dunlap, 14 P. 576, 73 Cal. 


[b]. Evidence held insufficient to 
sustain the burden upon the trustee 
of showing that her acquisition of the 
son’s interest was proper, the evidence 
disclosing undue influence and con- 
structive fraud. Hemrich v. Hem- 


‘|rich, 201 P. 10, 117 Wash. 124. 


“oe Whitesides v. Taylor, 105 III. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion of exercising good faith and disclosing mate- 
rial facts,®® and it is no defense to an action to 
avoid the sale that the representation made by the 
trustee was one of law.®* At the most, a purchase 
by the trustee of the cestui’s interest is not void 
but is merely voidable at the instance of the bene- 
ficiary alone,®? and then only upon the trustee being 
reimbursed for whatever sums he has paid out.®$ 
After the lapse of a considerable time the burden is 
upon the party seeking to avoid the conveyance to 
explain the delay in moving to set it- aside.®® The 
fairness of the transaction is a question of fact.7° 


Whore trust is dry one it is not incumbent on the 
trustee to show the fairness of a purchase made by 
him of the beneficiary’s interest.71 


[§ 646] (2) Other Persons. The rule forbidding 
a trustee to purchase from himself at his own 
sale’? extends with equal force to the purchase of 
trust property by the husband’? or wife™* of a 
trustee of that property; and, similarly, the trustee 


65. Cole v. Stokes, 18 S.E. 321, 113 
N.C. 270; Waldrop v. Leaman, 9 S.E. 
466, 30 S.C. 428. 


66. Schneider v. Schneider, 98 N. 
W. 159, 125 Iowa 1 fc 


67. Conn.—Bronson vy. Thompson, 
58 A. 692, 77 Conn. 214. 


Iowa.—Buell v. Buckingham, 16 
Iowa 284, 85 Am.D. 516. 


Miss.—Tatum v. McLellan, 50|9 
Miss. 1. 74 
4 


Mo.—Guy v. Mayes, 138 S.W. 510, 


807, 211 Iowa 77. 


290. [eit Cyc]. 
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74, Del.—Wilmington Trust Co. v. 80. 
Carrow, 125 A. 350, 352, 14 Del.Ch. [a] 


Mass.—Gunther vy. Gove, 
464, 275 Mass. 235. 


Mich.—Williams v. Williams, 76 N. 
W. 1039, 118 Mich. 477. sl. 


Hartman v. Hartle, 122 A. 615, 82. 
5 N.J.EHq. 123; Bassett v. Shoemaker, 
52, 46 N.J.Eq. 
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cannot make a legal transfer of the trust property 
to his son,’® to his son’s wife,’® or to his agent,‘? 
although the latter may purchase the trust property 
under the same circumstances as permit the trus- 
tee himself. to make a valid purchase.** Where; 
however, the trustee or his wife has an interest in 
the trust property which she or he can protect only 
through purchases, such purchase is not absolutely 
interdicted,7® and she may purchase the trust ei- 
ther in person or through her husband, provided the 
price was fair and the sale free from ‘fraud.2° The 
trustee may convey trust property to the settlor’s 

widow in satisfaction of her claim against the es- 
tate,*! to a ereditor or mortgagee,®? to a trust com- 
pany to further the trust,** to a partner of the 
settlor,$* or to another person occupying a fiduviary 
relation to the trust estate but not to the particular 
property sold;*® and there is no objection to a 
cestui que trust purchasing all or part of the trust 
estate®S and charging the purchase price against 


275 Mass. 235. 
Gunther y. Gove, supra. 


Evidence held sufficient to 
show good faith of trustee whose wife 
purchased at foreclosure sale, and 
purchase at fair price. Gunther v. 
Gove, 175 N.E. 464, 275 Mass. 235 


White v. Glover, 59 Ill. 459. 


Murdock’s Case, 2 Bland (Md.} 
461, 20 Am.D. 381. 


83. Willard v. Integrity Trust Co., 
116 A. 513, 273 Pa. 24. 


175 N.E. 


538, 19 Am.S.R. 


235 Mo. 390; Burford v. Aldridge, 63 
S.W. 109, 65 S.W. 720, 165 Mo, 419. 


Okl.—Kernel v. Murrell, 250 P. 420, 
122 Okl. 22. 


Pa.—Costen’s Appeal, 13 Pa. 292. 


Tenn.—Leiper v. Ransom, 2 Coldw. 
Sr1: 


Va.—Bowles v. Bowles, 126 S.E. 49, 
141 Va. 35; Bresee v. Bradfield, 38 S. 
E. 196, 99 Va. 331. 


Ont.—Gilpin v. West,-18 Grant Ch. | 


228. 


[a] Creditors of cestui que trust 
have no ground of complaint. Bresee 
v. Bradfield, 38 S.E. 196, 99 Va. 331. 


[b] Remainderman has no interest 
in the transfer of the estate of the 
life tenant to the trustee. Gilpin v. 
West, 18 Grant Ch. (Ont.) 228. 


68. Saunders v. Richard, 16 So. 679, 
35 Fla. 28; Connecticut Mut. L. Ins. 
Co. ¥; Stinson, 62 Lll.App. 319 [aff 51 
N.E. 193, 174 1). 125, 66 Am.S.R. 262]; 
Davidson v. I. M. Davidson Real Es- 


tate & Investment Co., 155 S.W. 1, 
249 Mo. 474. 
69. Amderson v. Fry, 107 N.Y.S. 


916, 123 App.Div. 46 [aff 87 N.E. 1114, 
194 N.Y. 515]. 


[a] Seventeen years.—Anderson v. 
Fry, 107 N.Y.S. 916, 123 App.Div. 46 
{aff 87 N.E. 1114, 194 N.Y. 515). 


70. Brown v. Cowell, 116 Mass. 


461 


71. Inlow v. Christy, 40 A. 823, 187 
Pa. 186. 


[a] Reason for rule.—A dry trus- 
tee occupies no position of advantage 
and the parties are governed by the 
ordinary rules relating to buyer and 
seller. Inlow v. ‘Christy, 40 A. 823, 
187 Pa. 186. 


72. See supra § 642. 
73. In re Holley’s Estate, 232 N.W. 


N.Y.—Davoue v. Fanning, 2 Johns. 
Ch: 252. 


Pa.—Dundas’ Appeal, 64 Pa. 325. 


S:C.—Scottish American Mortg. Co. 
v. Clowney, 49 S.E. 569, 70 S.C. 229. 


{a] Reason for rule.—‘‘The in- 
timacy of the marriage relation ren- 
ders purchases by her fraught with 
temptation to abuse of the trust.” 
Gunther v. Gove, 175 N.E. 464, 467, 275 
Mass. 235. 


[b] Purchaso by third person for 
wife of the trustee will be set aside 
on the application. of the cestui que 
trust. Bassett v. Shoemaker, 20 A. 52, 
46 N.J.Eq. 538, 19 Am.S.R. 435; Da- 
voue v. Fanning, 2 Johns.Ch. (N.Y.) 
252. But see Hickley v. Hickley, 2 
Ch.D. 190 (holding that a sale by the 
trustee to the trustees of his wife 
is not impeachable). 


75. Chapman v. Hughes, 66 P. 982, 
5S) bs Pat 298, ce60ee ae O74 52 261 ee S76, 
134 Cal. 641; Murray v. Vanderbilt, 39 
Barb. (N.Y.) 140. 


76. Chapman v. Hughes, 66 P. 982, 
58 P. 298, 60 P. 974, 61 P. 76, 134 Cal. 
641. 


77. Oliver v. Piatt, 3 How. 333, 11 
L.Ed. 622 [aff 19 F.Cas.No. 11,115, 2 
McLean 267]; McLennan v. Newton, 
(Man.) [1928] 1 Dom.L.R. 189. 


fa] Agent bound to trust.—An 
agent employed by a trustee in the 
management of the trust property, 
and who thereby acquires a knowl- 
edge of the trust, is, if he afterward 
becomes possessed of the trust prop- 
erty, bound by the trust in the same 
manner as the trustee... Oliver v. 
Piatt, 3 How. 333, 11 L.Hd. 622 [aff 
19 F.Cas.No. 11,115, 2 McLean 267]. 


78. Baldwin v. Allison, 4 Minn. 25. 


Purchase by trustee generally see 
supra §§ 642-645. 


79. Gunther v. Gove, 175 N.E. 464, 


84. Ex p. Sessions, 2 Ch.Chamb. 


(Ont.) 360. 


85. Barber v. Bowen, 49 N.W. 684, 
47 Minn. 118. 


fa] Ilustration.—A guardian may 
purchase at an administrator’s sale 
property which, at the time of Sale, 
has never come into her control or 
possession as guardian. . Barber vy. 
Bowen, 49 N.W. 684, 47 Minn. 118. 


sé. U.S.—Piatt v. Oliver, 19 F.Cas. 
No. 11,115, 2 McLean 267 [aff 2 How. 
3e8e, Lik) 622). 


Ala.—First Nat. Bank v. Sheehan, 
126 So. 409, 220 Ala. 524. 


Ark.—Seesel v. Ewan, 35 Ark. 127. 


T1l.—Palliser v. Mills, 171 N.E. 618, 
339 Ill. 568. 


Miss.—Walker v. 
Miss. 723. 


N.Y.—Costello v. Costello, 103 N.E. 
148, 209 N.Y. 252; In re White, 240 
N.Y.S. 783, 136 Mise. 282. 


Pa.—In re Sharp, 6 Phila. 153. 


W.Va.—Kearfott v. Dandridge, 31 
S.E. 947, 45 W.Va. 673. 


Eng.—Dicconson v. Talbot, L.R. 6 
Ch, 32; Howard vy. Ducane, Turn.&R. 
81, 12 Eng.Ch. 81, 37 Reprint 1025; 
Edmonds v. Foley, 9 Wkly.Rep. 859. 


[a] Contingent beneficiary.—Un- 
der a trust agreement permitting the 
sale by the supreme court of stock 
in a company held in trust, if the 
conditions should change so as to 
make it undesirable to continue the 
business, the court will authorize 
such a sale to the corporation itself, 
although the trustees have stock in 
the corporation and the corporation it- 
self is a contingent beneficiary under 
the trust agreement, where the trus- 
tees have an interest in the business 
to protect, and the condition of the 
business is such that a sale of the en- 
tire business cannot be saiisfactorily 


Brungard, 21 
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his share therein,’? provided the sale is an open and 
fair one, free from fraud and collusion.*§ 
sale and conveyance to a beneficiary being made, 
he, like any other purchaser, acquires the legal 
and repayment to 
him of the purchase money is necessary to consti- 
tute a cestui que trust, who has purchased the prop- 
erty, trustee for interested parties.° 
tor of one tenant in common occupies no sueh posi- 
tion of trust as precludes him from purchasing the 
estate of another tenant in common and holding it 
for his own benefit,®* and neither is there such re- 
lationship between trustees and remaindermen as 
to whom the trustees oceupy the position of quasi 
A conveyance by trustees to them- 
selves and others passes title, at least as to the 


‘title,?® freed from the trust;°° 


life tenants.°3 


made and a sale of the stock else- 
where cannot be made, and, especially, 
where business conditions make it 
undesirable to continue the business, 
and, if continued, will result in a 
depreciation of the value of the stock, 
and may result in the loss of the 
trust fund entirely. In re White, 240 
N.Y.S. 783, 136 Misc. 282. 


{b] Estoppel of grantee.—A cestui 
que trust who purchases part of the 
trust estate through the unauthorized 
acts of the general agent of the trus- 
tee cannot set up want of notice that 
the title is defective. Piatt v. Oliver, 
19 F.Cas.No. 11,115, 2 McLean 267 [aff 
3 How. 333, 11 L.Ed. 622]. 


87. Kearfott v. Dandridge, 31 S.E. 
947, 45 W.Va. 678. 


3s. Aia.—First Nat. Bank v. Shee- 
han, 126 So. 409, 220 Ala. 524. 


Ark.—Seesel v. Ewan, 35 Ark. 127. 


Ill.— Palliser v. Mills, 171 N.E. 618, 
339 Ill. 568; Delfosse v. Delfosse, 122 
N.E. 484, 287 Ill. 251; Fredrick v. 
Fredrick, 76 N.E. 856, 219 Ill. 568. 


Mass.—Warren v. Pazolt, 89 N.E. 
381, 203 Mass. 328. 


Mo.—Goode v. Comfort, 39 Mo. 33s 


Eng.—Dicconson y. Talbot, L.R. 6 
ChF 32: 


[a] Thus (1) while the bene- 
ficiaries cannot make the trustee their 
agent to purchase the trust property 
for them at the best advantage, they 
may send him their bid, and request 
him to sell them the lands at the sale, 
if no one will bid more, with which 
request he may comply without any 
breach of trust. Seesel v. Ewan, 
85 Ark. 127. (2) <A sale of property 
as a whole to the cestui que trust will 
be set aside where it clearly appears 
that the property would have brought 
a much higher price if it had been 
sold in lots. Goode v. Comfort, 39 
Mo. 313. 


{[b] Beneficiary’s motives and pur- 
poses in purchasing are immaterial, 
provided the price is a fair one and 
the sale is advantageous to the trust 


estate. Dicconson v. Talbot, LuR., 6 
Ch. 32. 
[c] Beneficiary and inactive trus- 


tee.—R, one of the life tenants under 
a trust, was also one of the trustees, 
but did not take active management 
of its affairs. The trustees desired to 
purchase certain real property, which 
was subject to a mortgage for one 
hundred fifteen thousand _ dollars, 
and, not desiring to carry so large an 
incumbrance, it was suggested that 
an undivided interest in the property 
be conveyed to R, in case certain other 
property belonging to him which was 


| 


TRUSTS 


others.®* 
Upon a 


ployees.*® 
The execu- 


unproductive could be sold. This 
property being subsequently sold, one 
third of the property purchased by the 
trust, was conveyed to R through an 
intermediary, and with the proceeds a 
large payment was made on the mort- 
gage. It was held that such convey- 
ance was justified and was not void- 
able. Warren v. Pazolt, 89 N.E. 381, 
203 Mass. 328. 


[d] Conveyance against interest of 
other beneficiaries.—One holding land 
in trust for the heirs of the bene- 
ficiary has no right to execute a deed 
to the wife of the beneficiary after his 
death and ignore the interest of the 
other heirs. Delfusse v. Delfosse, 122 
N.E. 484, 287 Ill. 251. 


Payment and distribution of prop- 
erty and funds generally see infra §§ 
717-738. 


$9. State Bank v. Macy, 4 Ind. 362: 
Albany Exch. Sav. Bank v. Brass, 69 
N.Y.S. 391, 59 App.Div. 370 [aff 64 N. 
BV EPs LL INDY: 693i) "Bartya vi. De} 
loach, 2 Overt. (T’enn.) 395. 


[a] Where life tenant buys and re- 
ceives conveyance of remainder, he 
thereby becomes entitled to it as 
much as though it had been devised 
to him or it had descended to him as 
an heir at law. Albany Exch. Sav. 
Bank v. Brass, 69 N.Y.S. 391, 59 App. 
ae 370 [aff 64 N.H. 1118, 171 NY. 


90. 
723; 

91. 
723. 

$2. Alexander v. Kennedy, 3 Grant 
Cran) re (os 


ae Warfield v. Bixby, 51 F.(2d) 


94. Bigelow v. Norton, 3 N.S. 283. 


Conveyance by trustees to them- 
selves generally see supra § 642. 


95. In re Williams’ Estate, 10 P. 
(2d) 219, 167 Wash. 524. 

96. Title of subsequent purchaser 
from trustee who has purchased from 
himself see supra § 644. 

97. Ala.—Huckabee vy. Billingsly, 
16 Ala. 414, 50 Am.D. 183. 

Ga.—Rosier v. Nichols, 50 S.E. 988, 
123 Ga. 20; Fleming v. Hughes, 27 
S.H. 791, 99 Ga. 444, 

N.Y.—Kissam vy. 
634, 13 N.Y.St. 561. 


N.D.—Smith v. Security L. & T. Co., 
79 N.W. 981, 8 N.D. 451. 


Tenn.—-Griffith v. Nashville, C. & St. 
L. Ry., 246 S.W. 532, 147 Tenn. 224. 


Tex.—Hicks v. Armstrong, (Civ. 


Walker v. Brungard, 21 Miss. 
Wood v. Augustine, 61 Mo. 46. 


Walker v. Brungard, 21 Miss. 


Karlen, 47 Hun 


[§§ 646-€47 


Where the settlor authorized the trustees 
to hold, sell, or convey the preperty to any persons 
as to them might seem expedient, they eould sell 
to such persons as they deemed expedient, notwith- 
standing a suggestion in the trust instrument to 
sell to a corporation organized by the scttlor’s em- 


[§ 647] b. Rights and Title®°*—(1) In General. 
While a trustee can pass no greater title than he 
possesses,°’ a deed from him transfers to the gran- 
tee whatever title’ and interest he does possess?’ 
or is authorized by the instrument creating the trust 
to sell,°® and thus operates to invest the purchaser 
with the legal title, regardless of whether the sale 
and conveyance was rightfully or wrongfully made. 


App.) 142 S.W. 1195; Tinsley v. Mag- 
ae Park Co., (Civ.App.) 59 S.W. 


[a] Thus, under a testamentary 
trust to last during the life of.a 
daughter of the testator, the trustee 
cannot, even under an order granted 
by a chancellor, sell and convey any 
greater interest than the estate of 
the life tenant. Fleming v. Hughes, 
27 S.E. 791, 99 Ga. 444. 


{[b] After trustee is divested of ti- 
tle, (1) he cannot transmit any. 
Huckabee v. Billingsly, 16 Ala. 414, 
50 Am.D. 183. (2) Thus, where a trus- 
tee conveys an absolute fee subject 
to one burden only, he cannot, after 
the burden has ceased, treat the prop- 
erty as if no conveyance had been 
made and again convey it. Kissam v. 
Karlen, 47 Hun 634, 13 N.Y.St. 561. 
(3) So where, prior to the execution 
of a deed by a trustee for an incom- 
petent, the owner of the land made an 
absolute conveyance to the cestui, 
thereby revoking the trust, grantee, 
under the trustee’s deed acquired no 
title. Griffith v. Nashville, C. & St. 
L. Ry., 246 S.W. 532, 147 Tenn. 224. 


[c] After merger of life estate 
and remainder in fee, the power of 
the trustee to sell is extinguished and 
the trustee, having no title, can pass 
none. Rosier v. Nichols, 50 S.E. 988, 
123 Ga. 20. 


Estate or title of trustee see supra 
§§ 272-284. 


98. U.S.—Piatt v. Oliver, 19 F.Cas. 
No. ‘11,116, 3 McLean 27 [aff 3 How. 
333, 11 L.Ed. 622). 

Wo aie EO v. Cariker, 64 Ala. 
Ind.—Wiseman v. 20 Ind. 
239, 83 Am.D. 316. 

Ree one v. Rogers, 1 Ky.Op. 


Macy, 


N.J.—Perth Amboy v. Ramsay, 37 
A. 446, 60 N.J.Law 1. 


N.Y.—Merolla v. Lane, 
439, 122 App.Div. 535. 


S.D.—Cochrane v. McCoy, 179 N.W. 
210, 43 S.D. 875. 


99. _Woodbery v. Atlas Realty Co., 
98 S.H. 472, 148 Ga. 712. 


1. U.S.—U. S. Bank v. Benning, 2 
F.Cas.No. 908, 4 Cranch C.C. 81. 


Ala.—Coker v. Hughes, 87 So. 321, 
205 Ala. 344; Stewart v. Cross, 63 So. 
956, 184 Ala. 166; Robinson v. Pierce, 
24 So. 984, 118 Ala, 278, 72 Am.S:R. 
160, 45 L.R.A. 66. 


Cal.—Huntoon y. Southern Trust & 
Commerce Bank, 290 P. 86, 107 Cal. 
App. 121. 


Colo.—Campbell v. Equitable Secu- 


107 .N.Y.S. 
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§ 647] 


In addition to the legal title, the grantee takes the 


beneficial interest and is invested 


title when the sale and conveyance to him is right- 


fully made under the terms of the 
it is wrongfully made, but he is 


rities Co., 56 P. 88, 12 Colo.App. 544. 


Del.—In re Wheeler’s Estate, 101 A. 
865, 11 Del.Ch. 469. 


D.C.—Chesapeake Beach R. Co. v. 
ee aon ete, Ri2Coy. 23°App: DiC. 


* Ill.—Randolph v. Hinck, 123 N.E. 
273, 288 Ill. 99; McFall v. Kirkpatrick, 
86 N.E. 139, 236 Ill. 281; Reece v. 
Allen, 10 Ill. 236, 48 Am.D. 336. 


‘ Miss.—Richardson v. McLemore, 60 
Miss. 315. 


Mo.—Gale v. Mensing, 20 Mo. 461, 
64 Am.D. 197. 


N.C.—Deans v. Gay, 43 S.E. 643, 132 
INCH er VATE 


Pa.—kKyle v. Hibbs, 126 A. 248, 281 
Pa. 102. 


Vt.—Mitchell v. Stevens, 1 Aik. 16. 


Va.—tTaylor v. King, 6 Munf. (20 
Va.) 358, 8 Am.D. 746. See Mundy 
v. Vawter, 3 Gratt. (44 Va.) 518 
(where it was held that, where the 
trustees possess no power of sale, a 
purchaser from them acquires no ti- 
tle, but it appeared that the purchas- 
ae me notice of the lack of author- 
ity). 


[a] On purchase by trustee at his 
own sale he takes and holds the le- 
gal title until the transaction is ren- 
dered void or his liability is fixed. 
In re Wheeler’s Estate, 101 A. 865, 11 
Del.Ch. 469. 


[b] Rule applied.—(1) Where a 
trustee, grantee simply as such, ex- 
ecuted a formal declaration of trust, 
and after his death one of his execu- 
tors and trustees, with power to sell 
and convey, did convey the land in- 
volved in the declaration of trust, the 
legal title passed. Randolph y. Hinck, 
123 N.B. 273, 288 Ti: 99. (2) An ad- 
ministrator who invests assets of the 
estate in land, and takes a deed to 
himself as “administrator,” if liable 
to suit for devastavit, can, neverthe- 
less, convey the title free of claims of 
the distributees; in such a case, the 
words in the deed to the administra- 
tor after his name: ‘Administrator 
of the estate,’ ete., are merely de- 
scriptio persone, he holds the title 
as trustee for the distributees of the 
estate, and does not require a decree 
of court on administration proceed- 
ings in order to convey. Richardson 
v. McLemore, 60 Miss. 315. 


2. Cal.—Welton v. Palmer, 39 Cal. 
456; Finnie v. Smith, 257 P. 866, 33 
Cals "App. 707. 


Ga.—Vernoy v. Robinson, 66 S.E. 
928, 133 Ga. 653; White v. Cook, 73 
Ga. 164. 


Ky.—Whallen v. Kellner, 104 S.W. 
1018, 31 Ky.L. 1285; Thornton v. Bev- 
erly, 1 Ky.Op. 20. 


Me.—McClellan v. McClellan, 65 Me. 
500. 


Md.—Selby v. Williss, 
242. 


Mass.—Penniman v. Sanderson, 13 
Allen 193. 


Mich.—Johnson v. Becker, 231 N.W. 
96, 251 Mich. 132; Thatcher v. St. An- 
drew’s Church, 37 Mich. 264. 


Mo.—Witte v. Storm, 139 S.W. 384, 
ee Mo. 470; Wood y. Augustine, 61 
o. 46. 


N.Y.—Doscher v. Wyckoff, 113 N.Y. 
655, 63 Misc. 414 [aff 116 N.Y.S. 


4 Harr.&J. 


Ss. 
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with the whole 


trust,” or where 
ignorant of the 


389, 132 App.Div. 139]; Champlin v. 
Haight, 7 Hill 245 [rev 10 Paige 274]. 


- Pa.—In re Streater’s Hstate, 95 A. 
459, 250 Pa. 328; Alexander v. Mc- 


Murry, 8 Watts 504. 


Tex.—Fidelity Lumber Co. v. Ben- 
dy, (Civ.App.) 245 S.W. 981. 


Va.—Pownal v. Taylor, 10 Leigh 
(387 Va.) 172, 34 Am.D. 725. 


W.Va.—Hagan v. Holderby, 57 S.E. 
289, 62 W.Va. 106, 125 Am.S.R. 960. 


[a] Rule applied.—If a trustee, to 
whom land has been conveyed under 
a trust deed providing that, after the 
debts of the grantor should be paid 
and after the death of the wife, the 
remainder should be conveyed to his 
surviving child, pays such debts with 
money derived from the sale of the 
land, the party to whom he conveyed 
acquires an equity superior to that of 
the grantor’s daughter. White v. 
Cook, 73 Ga. 164. 


[b] What another is in possession 
of property does not disable the trus- 
tee from conveying a good title, where 
such possession is not shown to be 
adverse. Pownal v. Taylor, 10 Leigh 
(37 Va.) 172, 34 Am.D. 725. 


[ec] Trust executed by others than 
trustee.—Where a trust for the pay- 
ment of debts is executed by the 
creditors, and not the trustee, selling 
the property, the purchaser takes a 
good title. Alexander v. McMurry, 8 
Watts (Pa.) 504. 


Effect on buyer’s title of subse- 
quent misappropriation of purchase 
money see infra § 653. 

3. U.S.—U. S. Bank v. Benning, 2 
F.Cas.No. 908, 4 Cranch C.C. 81; Flagg 
Niece ia 9 F.Cas.No. 4,847, 2 Sumn. 

Cal.—Eversdon y. Mayhew, 3 P. 641, 
644, 65 Cal. 163. 


Fla.—Luria v. Bank of Coral Ga- 
bles, 142 So. 901 [reh den 148 So. 598]. 


Ind.—Price v. Huey, 22 Ind. 18. 
AOA re aye v. Lamb, 4 Greene 


Ky.—Meeks vy. Robards, 162 S.W. 
818, 157 Ky. 199; Winlock v. Munday, 
162 S.W. 76, 156 Ky. 806. 


Mich.—McQuillan v. Ayer, 155 N.W. 
599, 600, 189 Mich. 566 [eit Cyc]. 


Ohio.—Cogswell | v. 
Ohio. Cir.Ct.N.S. 365. 


_Okl.—Mehard y. Little, 196 P. 536, 
81 Okl. 1. 


Seymour, 16 


a sEE parte Williams, 18 S.C. 
,299. 
Tex.—Sparks v. Taylor, 90 S.W. 


485, 99 Tex. 411 [rev (Civ.App.) 87 S. 
W. 740]; Highsaw v. Head, (Civ. 
App.) 202: S.W. 155 Hod (Commn. App.) 
228 S.W. 561]. 


Va.—Claiborne v. Holland, 14 S.E. 
915, 88 Va. 1046. But see Norman Vv. 
Hill, 2 Patt.&H. 676 (holding that a 
purchaser at a sale made under a 
deed of trust takes upon himself in a 
court of equity, the risk of the regu- 
larity and fairness of the sale). 


Man.—MacArthur vy. Hastings, 
Man. 500. 


[a] Rule applied.—(1) A convey- 
ance from a cestui que trust, confirm- 
ed by the trustee, will entitle the pur- 
chaser to protection against an ante- 
cedent secret trust unknown to him. 


15 


violation of trust;* 
the trust and the breach thereof he takes the legal 
title subject to the trust and the equitable rights of 
the beneficiaries, including the right to have the 


1199 Mass. 598, 127 Am.S.R. 516; 
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but when. he has notice of 


Flagg v.:Mann, 9 F.Cas.No. 4,847, 2 
Sumn, 486. (2) Where nothing on the 
face of the instrument vesting title in 
the trustee indicated the property was, 
to be held by him as trustee, he, in 
dealing with persons without notice, 
had the same power as if he were 
holder of equitable as well as legal 
title. Luria v. Bank of Coral Gables, 
(Fla.) 142 So. 901 [reh den 143 So. 
598]. 


[b] Where purchaser receives no- 
tice after conveyance but before the 
payment of all the purchase money, 
he has the title and is entitled to pro- 
tection on all payments’ made up to 
the time of receiving. notice but on 
none made thereafter. Sparks v. Tay- 
lor, 90 S.W. 485, 99 Tex. 411, 6 L.R.A. 
N.S. 381 [rev (Civ.App.) 87 S.W. 740]. 


4. U.S.—Interstate Realty & In- 
vestment Co. of Louisiana v. Bibb 
County, Ga., 293 F. 721; Sage Land & 
Improvement Co. v. Ripley, 192 F. 785, 
114 C.C.A. 339; Dunkerson vy. Gold- 
berg, 162 F. 120, 89 C.C.A, 120; Second 
Unitarian Soc. v. Grant, 55 F. 22; U. 
S. Bank v. Benning, 2 F.Cas.No. 908, 
4 Cranch C.C. 81; Kurtz v. Columbia 
Bank, 14 F.Cas.No. 7,949, 2 Cranch 
C.C. 701; Wormeley v. Wormeley, 30 
F.Cas.No. 18,047, 1 Brock. 330 [aff 8 
Wheat. 421, 5 L.Ed. 651]. 


Ala.—Bank of Wetumpka y. Walk- 
ley, 53 So. 830, 169 Ala. 648. 


Ark.—Grayson v. Hughes, 265 S.W- 
836, 166 Ark. 173. 


Cal.—Eversdon v. Mayhew, 3 P. 641, 
644, 65 Cal. 163; Wood v. American 
Nat. Bank, (App.) 14 P.(2d) 110. 


Colo.—Board of Com’rs of El Paso 
County v. City of Colorado Springs, 
L180) P9301, 66n Colon 111, 


Conn.—Ketchum vy. Packer, 33 A. 
499, 65 Conn. 544. 
Fla.—Standard Oil Co. v. Mehrtens, 


118 So. 216, 96 Pla. 455. 
Ill.—Morgan vy. Clayton, 61 Ill. 35. 


Kan.—Aaron v. Rothrock, 169 P. 
1161, 102 Kan. 272. 


Ky.—Wilson v. Hamilton, 1381 S.W. 
32, 140 Ky. 327; Cassiday v. McDaniel, 
8 B.Mon. 519; Cox v. Osburne, 1 A. 
K.Marsh. 310. 


Mass.—Howe v. Howe, 85 N.E. 945, 
Dal- 
ton v. Savage, 9 Metc. 28; Wright v. 


Dame, 5 Mete. 485. 


Mo.—Witte v. Storm, 139 S.W. 384, 
236 Mo. 470; Park Bank v. Yerington, 
(App.) 275 S.W. 970, 972 Leit Cye]. 


Be oe oe v. Blanchard, 3 N.H. 
170. 


N.J.—Cueman v. Broadnax, 37 N.J. 
Law 508. 


done oe ee v. Flint, 46 N.Y.Super. 


Ohio.—American Bonding Co. v. 


Cincinnati Second Nat. Bank, 22 Ohio 


Cir.Ct.N.S. 177; Moton v. Dewell, 32 
Ohio Cir.Ct. 35. 

Okl.—Moore v. O’Dell, 111 P. 308, 
2 ‘OK. 194. 

Tex.—Cage v. F. P. Eastburn & Co., 
(Civ.App.) 23 S.W.(2d)° 865. See 


Sparks v. Taylor, 90 S.W. 485, 99 Tex. 
411, 6 L.R.A.N.S. 381 [rev (Civ.App.) 
rope. 740] (stated supra note 3 


Wash.—Rowe v. Fisher, 242 P. 32, 
137 Wash. 214. 5 


778 [65 C.J.] 


sale set aside,° and, in some jurisdictions, he also 
takes subject to the right of the trustee to reclaim 
possession,® but the beneficiary may elect to sur- 
render his estate and affirm the deed upon payment 
of fair compensation by the grantee.? In a case 
where the sale was properly made, the purchaser 
or his assignee, upon payment or tender of the 
purchase price, is entitled to completion of the con- 
tract by conveyance of a good title,® and on fail- 
ure of title and ejectment from the premises, the 
purchaser is entitled to a return of the purchase 
money paid by hém.® <A purchaser taking subject 
to a lien for the residue of purchase money, how- 
ever, is entitled only to what might remain after 
the purchase money is paid.t®° The purchaser’s 
right to collect rents and profits does not begin until 
the delivery of the deed to him.?3 


Weere sale and conveyance was made under 
decree of court, the interest of all the beneficiaries 
who were parties to, or were represented in, the 


W.Va.—Pan Coal Co. v. Garland Po- 


' TRUSTS 


absolute duty to convey the legal ti- 


[§§ 647-648 


proceedings pass,!2 provided the proceedings to ob- 
tain the decree are not fatally defective.t* Where 
remaindermen are not made parties, and are not 
represented in the proceedings, the deed passes a 
life estate only, although it purports to convey a 
fee and the purchaser pays full value,'* but this is 
not true under a trust authorizing the trustee to 
sell for reinvestment, with the consent of the hfe 
tenant, where fhe sale is made under a creditor’s 
bill filed with the assent of the life tenant and the 
corpus ef the proceeds is reinvested for the con- 
tingent remaindermen, the interest only being paid 
to the ereditors.t> The rule of caveat emptor has 
been applied when the sale was under a decree of 
court.1® The right of redemption does not at- 
tach to a judicial sale of trust property.*7 


[§ 648] (2) What Constitutes Bona’ Fide Pur- 
chascr without Notice. To constitute one a bona fide 
purchaser for value without notice, within the mean- 
ing of the rule that such a purchaser takes the prop- 


cahontas Coal Co., 125 S.E. 226, 97 W. 
Va. 368; Swick v. Rease, 59 S.E. 510, 
62 W.Va. 557. 


[a] Rule applied.—A purchaser 
with notice cannot come into court 
and ask to have the cestui que trust 
ousted by writ of entry or other pro- 


ceedings. Scoby v. Blanchard, 3 N.H. 
170. 
{b] Sale is void as to purchaser 


affected with notice of facts consti- 
tuting breach of trust. Standard Oil 
Co. v. Mehrtens, 118 So. 216, 96 Fla. 
455. 

fc] When deed conveys title ex- 
pressly subject to trust, the purchas- 
er, of course, takes subject to it and 
the only effect of the transier is a 
change of trustees. Dunkerson v. 
Goldberg, 162 F. 120, 89 C.C.A. 120; 
Board of Com’rs of EH] Paso County v. 
City of Colorado Springs, 180 P. 301, 


66 Colo. 111; Cueman v. Broadnax, 37 
N.J.Law 508. 
{d] . Where purchaser with notice 


has pricr equity, such as a lien, he 
holds the property primarily as in- 
demnity for his equity and then for 
the purposes of the trust. Cassiday 
v. McDaniel, 8 B.Mon. (Ky.) 519; Cox 
vy. Osburne, 1 A.K.Marsh. (Ky.) 310. 


Right of beneficiary to follow trust 
property in hands of purchaser with 
notice see infra §§ 910-924. 


5. See supra §§ 633-635. 


6. Ludington v. Mercantile Nat. 
Bank, 92 N.Y.S. 454, 102 App.Div. 251 
faff 74 N.H. 1119, 182 N.Y. 522]; Mun- 
dy v. Vawter, 8 Gratt. (44 Va.) 518. 


7. Polkowitz v. Nash, 100 A. 564, 
87 N.J.Eq. 489. 


8 U.S.—Long v. Soule, 15 F.Cas. 
No. 8,483. 


Cal.—Saunders v. 
Cal. 59. 


Md.—Berry v. Foley, 48 A. 146, 92 
Md. 311. 


Mass.—Hale v. Blanchard, 136 N.E. 
102, 242 Mass. 262. 


N.Y.—Brazill v. Weed, 182 N.Y.S. 
350, 192 App.Div. 66. 


Can.—Sea v. McLean, 14 Can.S.c. 
632. 


[a] Thus, if trustees who have a 
discretionary authority to sell and 
‘convey the trust property sell it and 
receive the consideration, it is their 


Schmaelzle, 49 


BAG Saunders v. Schmaelzle, 49 Cal. 
ode 

[b] Omitted property.—Where a 
trustee intended to sell all of certain 
real estate, and the full, fair, and rea- 
sonable value of the entire tract was 
paid, but by mutual mistake part of 
it was omitted, the grantee would 
have been entitled to relief in equity, 
and the probate court might author- 
ize the trustee to release to the gran- 
tee any possible right or interest 
which he might have in the land omit- 
ted. Hale v. Blanchard, 136 N.E. 102, 
242 Mass. 262. 


[ec] Removal of cloud.—A _ pur- 
chaser of realty in good faith from 
trustees under a will which purported 
to have been probated, having paid 
moneys on purchase, and having as- 
sumed liability on bond secured by 
mortgage on property, after revoca- 
tion of probate by surrogate, could 
bring a separate equity action to re- 
move a cloud on title against testa- 
tor’s daughters, one posthumous, 
which was properly ordered to be 
tried before determination of issues 
in ejectment action of daughters 
against him. Brazill y. Weed, 182 N. 
Y.-S. 350, 192 App. Div. 66: 


Remedies of purchasers generally 
see Vendor and Purchaser [39 Cye 
1996 et seq]. 

Requisites and sufficiency of con- 
veyance see supra § 637. 


9. Kirkwood v. Kidwell, 72 I1l.App. 


492; Wilson v. Hamilton, 131 S.W. 
32, 140 Ky. 327; Gordon v. Weaver, 
(Tenn.Ch.A.) 53 S.W. 740; Mundy v. 


Vawter, 3 Gratt. (44 Va.) 518. 


[a] On ejectment from portion of 
land, the fact that the remainder be- 
came worth more than the purchaser 
paid for all does not affect his recov- 
ery of the payment for the lost por- 
tion. Gordon v. Weaver, (Tenn.Ch. 
A.) 53 S.W. 740. 


[b] Exchange of property.— Where, 
by an exchange of property between 
defendant and a trustee, defendant 
acquired only a life estate in the land 
conveyed to him, he was entitled to 
a rescission of the exchange and the 
return of his property at the termina- 
tion of the, life estate, on his being 
compelled to surrender the property 
received to the remainderman. Wil- 
son v. Hamilton, 131 S.W. 32, 140 Ky. 


327. 
10. 


Peters v. Bourne, il 


(Ky.) 55. 


11. Dugro v. Vandewater, 54 N.Y.S. 
777, 35 App.Div. 471. 


12. Bibb v. Bibb, 86 So. 376, 204 
Ala. 541; Rader v. Bussey, 145 N.E. 
192, 313 Ill. 226; Long v. Long, 62 Md. 
33; Copland’s Ex’rs v. Copland, 135 S. 
E. 707, 146 Va. 33; Faulkner v. Da- 
vie 18 Gratt. (59 Va.) 651, 98 Am.D. 


[a] Duty to perfect purchaser’s ti- 
tle.—The court administering a testa- 
mentary trust must protect the pur- 
chaser of trust property at judicial 
sale‘and perfect his title. Copland’s 
Ex’rs v. Copland, 135 S.E. 707, 146 
Va. 33. 

[b] Unborn beneficiaries repre- 
sented by class.—Where all of the liv- 
ing beneficiaries who might take un- 
der a devise in trust to a class were 
made parties to a proceeding to sell 
for reinvestment, a sale made under 
judicial decree is binding on any ben- 
eficiary who may be added to the class 
by birth, etc. Bibb v. Bibb, 86 So. 376, 
204 Ala. 541. 


{c] Where court orders sale under 
terms of trust and in execution there- 
of, and not under the code of practice, 
provisions of the code that the share 
of an infant shall remain a lien on the 
land until he becomes of age do not 
apply. Manion v. Conley, 59 S.W. 11, 
22 Ky.L. 850. 


Conclusiveness of decree generally 
see supra § 621. 


13. Neel v. Hughes, 10 Gill & J. 
(Mad.) 7; Dillon v. Monroe Mills Co., 
123 S.E. 89, 187 N.C. 812. 


{a] Validating act.—Title to prop- 
erty, derived through a valid statu- 
tory proceeding by testamentary trus- 
tee, to sell and reinvest trust property 
is good, the defects in proceedings, if 
any, being cured by Comp. St. § 1745. 
Dillon v. Monroe Mills Co., 123 S.E, 89, 
187 N.C. 812. 


Proceedings in suit to sell trust 
property generally see supra §§ 613- 


14, Lamar v. Pearre, 9 S.E. 1043, 82 
Ga. 354, 14 Am.S.R. 168. 


15. Moore v. Scott, 44 S.E. 737, 66 
S'Cy isa. 
16. Bullock v. Gudgell, 77 S.W. 


1126, 117 Ky. 288, 25 Ky.L. 1413. 


17. Rader v. Bussey, 145 N.E. 192, 
313 Ill. 226; Hyman v. Bogue, 26 N. 


Bush'E. 40, 135 Ill. 9. 


For later: cases, developments and changes in the law see Annotations, same title and section number. 
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erty free of the trust,!® he must pay some consid- 
eration’® and be without actual or constructive no- 


tice of the violation of the trust.2° 


has constructive notice when the facts and eireum- 
stances are sufficient to put him on inquiry,?! he 
is charged with knowledge of the terms of the 
trust and a violation thereof when he has actual 
knowledge that he is dealing with trust property.22 
However, a purchaser from a trustee possessing a 
discretionary power of sale is not bound to inquire 
whether or not the power has been properly exer- 


cised;?° and a party, having a duty 


as to the extent of the trust, and having used due 
diligence to discover the facts, may rely upon what 
he has discovered by evidence satisfactory to a rea- 
A purchaser taking a deed of 
trust is not a bona fide purchaser.?® 


sonable individual.24 


18. See supra § 647. 


19. Kringle v. Rhomberg, 94 N.W. 
1115, 120 Iowa 472. 


20. Fla.—Standard Oil Co. v. Mehr- 
tens, 118 So. 216, 96 Fla. 455. 


rast v. Saulsbury, 65 Ga. 


ee pe ae ha v. Peak, 12 N.J.Eq. 


N.Y.—Ludington v. Mercantile Nat. 
Bank, 92 N.Y.S. 454,-102 App.Div. 251 
Caff 74 N.E. 1119, 182 N.Y. 5221. 


Ohio.—American Bonding Co. v. 
Cincinnati Second Nat. Bank, 22 Ohio 
Cir; CCN. “277. 


[a] Mere denial of knowledge of 
fraud will not avail a purchaser of 
trust property. Standard Oil Co. v. 
Mehrtens, 118 So. 216, 96 Fla, 455. 


{b] Notice of equity of trustee.— 
Although a purchaser from a trustee 
may have had notice of the trust, 
yet if he also had notice that his gran- 
tor held a claim which bound the 
trust estate, and received a deed from 
the trustee, under authority of the 
chancellor, conveying a portion of the 
trust estate, he would stand in equity 
upon the same footing as a purchaser 
without notice. Iverson v. Saulsbury, 
65 Ga. 724. 


21. U.S.—Sternfels vy. Watson, 139 
F. 505. 


D.C.—Cotte v. Sands, 298 I". 1011, 54 
App.D.C. 396; Jones v. Holladay, 2} 
App.D.C. 279. 


Ky.—Crigler v. Rouse, 272 S.W. 905, 
209 Ky. 439. 


Mich.—Chappus v. Lucke, 224 N.W. 
432, 246 Mich. 272; Gibney v. Allen, 
120 N.W. 811, 156 Mich. 301; Pierce v. 
Grimley, 43 N.W. 9382, 77 Mich. 273. 


N.J.—Nicholls vy. Peak, 12 N.J.Eq. 
69. 


N.Y.—Ludington v. Mercantile Nat. 
Bank, 82 N.Y.S. 454, 102 App.Div. 251 
{aff 74 N.E. 1119, 182 N.Y. 522]. 


Ohio.—American Bonding Co. v. 
Cincinnati Second Nat. Bank, 22 Ohio 
CieCtN S77. 


Okl.—Exchange Trust Co. v. God- 
frey, 261 P. 197, 128 Okl. 108. 


Pa.—Nimick’s Estate, 36 A. 350, 179 
Pa. 591. 


Wis.—Hawley v. 
670, 88 Wis. 213. 


[a] Facts and circumstances suffi- 
cient to put purchaser upon inquiry.— 
(1) The fact that a purchaser of land 
knows that he is dealing with a trus- 
tee with relation to trust property 
is sufficient to put him upon inquiry. 


Tesch, 59 N.W. 


, Gibney v. Allen, 120 N.W. 811, 156 


/ TRUSTS 


As a purchaser 


to make inquiry 


recourse against 


Mich. 301. (2) Where the trust ap- 
pears on the face of the deed to the 
trustee, it is notice to everyone of the 
trustee’s character and duties. Pierce 
v. Grimley, 43 N.W. 932, 77 Mich. 273. 
(3) So a trust deed to a “trustee and 
his successors and assigns” by its 
unusual wording charges notice that 
the trustee took title in a fiduciary ca- 
pacity. Crigler v. Rouse, 272 S.W. 
905, 209 Ky. 439. (4) The title ‘“‘trus- 
tee” is not a mere descriptio persone, 
but signifies a legal status, putting 
the public on notice as to equitable 
ownership. Cotte v. Sands, 298 F. 
1011, 54 App.D.C. 396. (5) Thus, the 
word “trustee” following the name of 
the grantee in a deed is notice that 
he is not the owner of the property, 
and is sufficient to put all subsequent 
purchasers from him on inquiry as to 
the existence and nature of the trust. 
Sternfels v. Watson, 139 F. 505. But 
see Bazemore v. Davis, 55 Ga. 504 
(holding that such a deed is notice 
only of the things contained therein 
and is no notice of matter recited in 
another deed to the trustee). (6) 
Where the trustee is acting through 
an agent, the purchaser is bound to 
inquire into the power of both the 
trustee and agent. Jones v. Holladay, 
2 App-D.C. 279. (7) A purchaser of 
trust property from testamentary 
trustee who has not qualified is put 
upon inquiry as to the validity of the 
transaction. Chappus v. Lucke, 224 
N.W. 432, 246 Mich. 272. (8) One pur- 
chasing with knowledge that the trus- 
tee is in jail, charged with the mur- 
der of the beneficiary is not a bona 
fide purchaser. Exchange Trust Co. 
v. Godfrey, 261 P. 197, 128 Okl. 108. 


[b] Decree of court.—Where the 
lands are held in trust under a decree 
of court, a purchaser thereof is bound 
to take notice of the decree. Nimick’s 
Hstate, 36 A. 350, 179 Pa. 591. 


[c] Insufficient evidence of notice. 
—Evidence that purchasers, who paid 
full value for the lands purchased 
from the trustee, were his intimate 
friends and relatives, that they had 
often seen his son-in-law, who osten- 
sibly joined with them in the pur- 
chase, on the property superintending 
improvements, and that they made no 
inquiries as to whether he paid for 
his. share, is insufficient to charge 
them with notice that the trustee had 
secretly conveyed the property for 
the benefit of himself and son-in-law. 
Hawley v. Tesch, 59 N.W. 670, 88 Wis. 
213. 


22. Cal.—Wood v. American Nat. 
Bank, (App: +1422, 2a), (1105 


Conn.—Leake v. Watson, 20 A. 343, 
58 Conn, 332, 18 Am.S.R. 270, 8 L.R.A. 
666. 


N.Y.—Suarez v. De Montigny, 37 N. 
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[§ 649] (3) Adverse Possession of Purchaser.?* 
In general, a purchaser of trust property, holding 
colorable although defective title, acquires a good 
title by possession for the number of years pre- 
seribed by the statute of limitations;?* 
rule is limited to mean that before the death of a 
life tenant the possession of the purchaser is not 
hostile to the remaindermen where they have not 
consented to the sale or been made parties to the 
proceedings to sell,?8 or where the trust is for the 
life of the life tenant only.?® 


but this 


[§ 650] (4) Encumbrances and Warranty. Sales 
of trust property are without implied, and general- 
ly without express, warranty, so that the purchaser 
takes subject to all liens and encumbrances without 


the trustee or cestui que trust,®° 


Y.S. 503, 1 App.Div. 494 [aff 48 N.E. 
1107, 153 N.Y. 678]; Griswold v. Per- 
ry, 7 Lans. 98. 


Ohio.—American Bonding Co. v. 
Cincinnati Second Nat. Bank, 22 Ohio 
Cir. CiNeS. oh 7 ve 


Va.—Graff v. Castleman, 5 Rand. 
(26. Va.) 195, 16 Am.D.- 741, 


Wis:—Smith v. Ford, 2 N.W. 134, 
4 N.W. 462, 48 Wis. 115. 


[a] Thus the purchaser is bound 
at his peril to ascertain whether a 
condition precedent to the exercise 
of a power of sale by the trustee has 
been fulfilled, even though the deed 
recites a fulfillment of the condition. 
Griswold v. Perry, 7 Lans. (N.Y.) 98. 


23. Dickson v. New York Biscuit 
Co., 71 N.E. 1058, 211 Ill. 468. 


24. Crigler v. Rouse, 272 S.W. 905, 
209 Ky. 439. 


25. Gibney v. Allen, 120 N.W. 811, 
156 Mich. 301. 


26. Adverse possession as against 
beneficiary generally see supra § 283. 


27. Gunby v. Alverson, 91 S.E. 556, 
146 Ga. 536; Varner v. Gunn, 61 Ga. 
54; Merriam y. Hassam, 14 Allen 
(Mass.) 516, 92 Am.D. 795; Smilie v. 
Biffle, 2 Pa. 52, 44 Am.D. 156; Jung 
v. Petermann, (Tex.Civ.App.) 194 S. 
W. 202. 


[a] Rule applied notwithstanding 
such purchaser may be chargeable in 
equity as an implied trustee because 
he tock the property with knowledge 
of the trust. Nougues v. Newlands, 
50 P. 386, 118 Cal. 102. " 


[b] MNotice of adverse holding.— 
Where the father died, and the moth- 
er then conveyed half of the land to 
each of two sons, if she in fact hela 
the land in trust for all the children, 
the record of her conveyance to the 
other children and heirs was notice 
of adverse ownership and possession 
by the grantees. Jung v. Petermann, 
(Tex.Civ.App.) 194 S.W. 202. ; 


28. Bazemore v. Davis, 48 Ga. 339; 
Swann v. Myers, 75 N.C.-585; Mose- 
ley v. Hankinson, 25 S.C. 519. 


29. Lamar v. Pearre, 9 S.E. 1048, 
82 Ga. 354, 14 Am.S.R. 168; Belote v. 
White, 2 Head (Tenn.) 703. 


30. D.C.—Gunton v, Zantzinger, 10 
D.C. 262. 


Ga.—Worthy v. Johnson, 8 Ga. 236, 
52 Am.D. 399. 


Ill— Hagan vy. Varney, 35 N.E. 219, 
147 Ill. 281. 


Md.—Goodwin v. Scott, 2 Bland 647 
note. 


Pecan eee v. Smith, 43 Miss. 
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except, it has been held, as to interest due on mort- 
gages which the trustee collecting the rents has 
The only covenant of warranty 


whieh ean be required of a trustee is one against 
3 


failed to pay.*# 


his own acts and encumbrances, 
does make an express warranty, 


lable thereon.*’ Liens aequired by ereditors upon 
the beneficiaries’ individual shares of the trust prop- 
erty are divested by: a sale of the property made by 
the trustee** and transferred to the proceeds,*® and 
the purchaser takes free of them.*® 


[§ 651] (5) Right and Title of Purchaser’s Ven- 
Where land is improperly sold by a trustee, 
subsequently acquiring 
with notice of the breach of the trust stand in no 
better position than the immediate purchaser from 
On the other hand, they acquire title 


dee. 
purchasers 


the trustee.** 


‘TRUSTS 


2 but where he | purchaser.*° 


he is personally 


the property 


free from the trust when they purchase without 


Va.—Sutton v. Sutton, 7 Gratt. (48 
Va.) 234, 56 Am.D. 109; Petermans v. 
Laws, 6 Leigh (83 Va.) 523. 


W.Va.—Fleming v. Holt, 12 W.Va. 
43. 


[a] Unpaid taxes are assumed by 
the purchaser. Gunton v. Zantzinger, 
10 D.C. 262; Hagan v. Varney, 35 N.E. 
219, 147 Ill. 281. 


[b] Relief for mistake in the es- 
timated quantity of land (1) cannot 
be had (Sutton v. Sutton, 7 Gratt. 
(48 Va.) 234, 56 Am.D. 109) (2) es- 
pecially where an allowance for the 
deficiency has already been made to 
tile purchaser (Goodwin v. Scott, 2 
Bland (Md.) 647 note). 


31. Law’s Est., 6 Pa.Co. 647. 


32. Barnard v. Duncan, 38 Mo. 170, 
90 Am.D. 416; Ennis v. Leach, 36 N. 


C. 416; Little v. Thropp, 91 A. 924, 
245 Pa, 539. 
[a] In England it is held that a; 


trustee must not unreasonably limit 
the title and introduce depreciatory 
conditions, even though he is obliged 
to tell the truth concerning the title 
and the power of sale is a discretion- 
ary one. Dunn y. Flood, 28 Ch.D. 586; 
Re Rayner, 53 L.T.Rep.N.S. 495. 


33. Bloom v. Wolfe, 50 Iowa 286; 
Graves v. Mattingly, 6 Bush (Ky.) 
361. 

[a] 
wise by statute. 
som, 54 Ga. 350; 
23 Ga. ‘26. 


34. Melby v. Nelson, 211 N.W. 465, 
169 Minn. 273; Rankine v. Metzger, 74 
N.Y.S. 649, 69 App.Div. 264, 32 N.Y. 
Givebroc, 3'C0)  fati= 68. INoY.S, 5 914,233 
Misc. 581, and aff 66 N.E. 1115, 174 N. 
Y. 540]. : 

[a] Dien of judgment against ben- 
eficiary is terminated as to the land, 
upon its being sold by the trustee, 
and becomes attached to the proceeds 
of the sale. Rankine v. Metzger, 74 
N.Y.S. 649, 69 App.Div. 264, 32 N.Y. 
Civ.Proe; 370) faff-68 N.Y.S.. 911, 33 
Misc. 581, and aff 66 N.E. 1115, 174 N. 
Y. 540]. 

35. Melby v. Nelson, 211 N.W. 465, 
169 Minn. 273; Rankine v. Metzger, 
74 N.Y.S. 649, 69 App.Div. 264, 32 N. 
Y.Civ.Proc. 370 [aff 68 N.Y.S. 911, 33 
Mise. 581, and aff 66 N.H. 1115, 174 N. 
Y. 540]. 


Accounting for, and application of, 
proceeds generally see infra § 653. 

36. Melby v. Nelson, 211 N.W. 465, 
169. Minn. 273. 


In Georgia the rule is other- 
Shacklett v. Ran- 
Chastain v. Staley, 


| 37. Kent v. Plumb, 57 Ga. 207; An- 
derson v. Hernandez, 29 N.Y.S. 1027, 
8 Misc. 640, 31 Abb.N.Cas. 410 [rev 
on the facts 33. N.Y.S. 933, 86 Hun 
244 (aff 46 N.BE. 493, 152 N.Y. 285, 57 
Am.S.R. 515, rearg den 47 N.E. 1105, 
LES Ne Ye G49) i} 


88. Block, ete., Iron Co. v. Hol- 
comb-Brown Iron Co., 75 N.W. 499, 
105 Iowa 624, 67 Am.S.R. 319; Streitz 
v. Hartman, 41 N.W. 804, 26 Neb. 33; 
Doscher v. Wyckoff, 113 N.Y.S. 655, 
63 Misc. 414 [aff 116 N.Y.S. 389, 132 
App.Div. 139]; Hawley v. Tisch, 59 
N.W. 670, 88 Wis. 213. 


39. Clarke v. Davenport, 14 N.Y. 
Super. 95 [aff 70 N.Y. 303]. 


40. Williamson vy. Ball, 8 How. (U. 
S.) 566, 12 L.Ed. 1200; Williamson v. 
Irish Presby. Cong., 8 How. (U.S.) 
565, 12 L.Ed. 1200; Williamson v. 
ae 8 How. (U.S.) 495, 12 L.Ed. 


41. Gunnell v. Cockerill, 84 Ill. 
819; Wilson v. South Park Com’rs, 
70 Ill. 46; Streitz v. Hartman, 41 N. 
W. 804, 26 Neb. 38; Anderson v. 
Blood, 46 N.E. 498, 152 N.Y. 285, 57 
Am.S.R. 515 [rearg den 47 N.E. 1105, 
153 N.Y. 649]; Albany Exch. Sav. 
Bank v. Brass, 69 N.Y.S. 391, 59 App. 
oa 370) Laff 64°2N<. LIS) Ud INGY:. 


[a] Thus, where the trustee’s sale 
appears to be regular in all respects 
and ‘the price was not so inadequate 
as to indicate fraud, the vendee from 
the purchaser is not chargeable with 
notice of fraud and collusion between 
the trustee and his vendee. Anderson 
v. Blood, 46 N.BE. 498, 152 N.Y. 285, 
57 Am.S.R. 515 [rearg den 47 N.E. 
1105, 153 N.Y. 649]. 


ane Nicholls v. Peak, 12 N.J.Eq. 


43. Sufficiency of consideration see 
supra § 630. 


enn Moss vy. Cleary, 5 Phila. (Pa.) 
[a] Where sale is made without 


authority and the purchaser refuses 
to comply with his contract, he cannot 
be made liable for a loss occurring 
on a resale of the property. Moss v. 
Cleary, 5 Phila. (Pa.) 364. 


45. Browning v. Ficklin, 12 S.W. 
714, 26 Ky.L. 470; Continental Trust 
Co. v. Baltimore Refrigerating & 
Heating Co., 87 A. 947, 120 Md. 450, 46 
L.R.A.N.S. 887; Richardson y. Jones, 
56 S.E. 348, 106 Va. 540. 


[a] Rule to show cause why the 
property should not be resold at his 


[§§ 650-652 


notice,*® and a purchaser from a bona fide purchaser 
stands in his shoes and is entitled to the same 
rights ;*° but where the trustee’s vendee has acquired 
no title, he can convey none, not even to a bona fide 
The rule as to constructive notice is 
not so strict against subsequent purchasers as against 
the original purchaser, it being held that they need 
not go behind the trustee’s deed;*! but where both 
the trustee’s deed and the vendee’s deed give notice 
that the sale, as made, was in violation of the trust, 
the purchaser’s vendee cannot claim protection as 
a bona fide purchaser.*? 


[§ 652] 9. Purchase Money**—a. Payment and 
Recovery. After a sale has been rightfully*4 made, 
the purchaser*® or his assignee*® becomes obligated 
upon assurance of title‘? and arrival of the time 
for payment*® to pay the purchase money*® to the 


costs and risk is a proper proceeding 
to compel compliance with the terms 
of sale where the purchaser has fail- 
ed to comply with the terms of his 
purchase.- Richardson v. Jones, 56 S. 
BE. 343, 106 Va. 540. : 


{b] Persons other than him ac- 
cepted as purchaser by trustee.— 
Where a trustee has been ordered by 
court to make a sale, and he accepts 
C as a purchaser, and the sale is re- 
ported to, and ratified by, the court, 
and on default in payment by C a re- 
sale is had, by order of the court, at 
the risk of C, the trustee cannot 
thereafter claim, as regards liability 
for the difference between the price 
on the first sale and that on the re- 
sale, that others were the real pur- 
chasers at the first sale, and that C 
was merely their agent. Continental 
Trust Co. v. Baltimore Refrigerating 
& Heating Co., 87 A. 947, 120 Md. 450, 
46 L.R.A.N.S. 887. 


46. District of Columbia v. Mc- 
Blair, 8 S.Ct. 547, 124 U.S: 320, 31 L. 
Ed. 449. 


[a] Thus an assignee of the pur- 
chaser succeeds to his obligation as 
to payment of the purchase money 
and to his rights, upon fulfillment of 
the obligation. District of Columbia 
v. McBlair, 8 S.Ct. 547, 124 U.S. 320, 
31 L.Ed. 449. 


47. Browning v. Ficklin, 12 S.W. 
714, 26 Ky.L. 470; Duffy v. Calvert, 6 
Gill (Md.) 487. 


[a] Remedy of purchaser in ab- 
sence of assurance.—Any attempt by 
the executor of the original trustee 
to enforce payment of the purchase 
money without assurance of the title 
is properly met by the purchaser 
bringing before the court all the par- 
ties in interest united, and enjoining 
them until a trustee should be ap- 
pointed for the original trustee, to re- 
ceive and apply the purchase money 
and convey the land. Duffy v. Cal- 
vert, 6 Gill (Md.) 487. 


48. Robinson vy. Redman, 2 Duv. 
CK.) es2% 


{a] Lien of infant beneficiaries.— 
Where some of the beneficiaries are 
infants, and there is a statute provid- 
ing that their shares shall remain a 
lien on the land until they become 
capable at law of receiving their re- 
spective shares, the purchaser need 
not pay the portion of the purchase 
money represented by such shares un- 
til the time arrives when their lien 


ceases. Robinson y. Redman, 5 
ee) 8: n, 2 Duv 
49. See cases supra notes 44-48. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trustee®® provided he has not assigned his right,°* 
or, under some cireumstances, to the cestui que 
trust,°? or the court.°? This obligation may be 
enforced by suit,°>* and the fact that there were 
encumbrances on the property does not constitute 
any defense to an action for the purchase money, 
where it appears that the encumbrances could be 
discharged and the purchaser protected.°*> Where, 
however, other property was received in part pay- 
ment for the trust property, evidence as to the 
amount of a mortgage existing against the property 
taken in exchange is admissible.°* There is no valid 
payment, where the purchaser, in paying over the 
money or security, is so careless and negligent that 
the estate does not receive any benefit therefrom.®* 
Where the payments should have been made to 
the trustee, but have been made to the cestui, with- 
out the consent of the trustee, they will be allowed 
to the extent only that the cestui would have been 
entitled to receive from the trustee had they been 
made to him.®§ 


Set-off. A purchaser who acquires by assignment 


50. U.S.—Dickinson v. Worthing- 


the distributive share of a cestui que trust is enti- 
tled to no set-off because of such share until the 
last installment of purchase money has been paid ;°° 
and the court will not permit a purchaser, in an 
action on a note for the purchase price, to vary the 
written contract by evidence of a parol agreement 
that the goods should be applied on an indebtedness 
of the settlor to him.*° 


Abatement of purchase price. In the absence of 
conduct on the part of the purchaser amounting to 
an estoppel,*! if there is any material diminution 
in the value of the property pending ratification of 
the sale, an abatement should be made by the court,®? 
but the fact that there were encumbrances on the 
property does not entitle the purchaser to any 
abatement.°? 


[§ 653] b. Accounting for, and Application of.°4 
Regardless of the validity of the title under which 
the settlor of the trust held,®® and regardless of 
whether the sale is properly or improperly made,*® 
a sale of trust property by the trustee does not 


ton, 10 F. 860, 4 Hughes 430. 


Md.—Barroll v. Foreman, 40 A. 883, 
88 Md. 188. 


Pa.—Brooks’ Estate, 3 Phila. 516. 


Eng.—In re Flower, 27 Ch.D. 592; 
In re Bellamy, 24 Ch.D. 387. 


Ont.—Ewart v. Snyder, 13 Grant. 
Ch./55. 


But see Musselman vy. Hawthorne, 
q7 Ky.L. 685. 


[a] Rule applied.—Under_ the 
Pennsylvania statute, a trustee is en- 
titled to the proceeds of a sale made 
under decree of court, upon his giving 
proper security before confirmation of 


the sale. - Brooks’ Hstate, 3 Phila. 
(Pay) 516. 
[b] Where there are several trus- 


tees (1) payments should be made to 
them jointly or upon their joint re- 
ceipt (Ewart v. Snyder, 13 Grant Ch. 
(Ont.) 55), (2) and, when made to 
one only, the purchaser should use all 
care and diligence in order that the 
other trustee or the estate may not 
suffer loss (Barroll v. Foreman, 40 A. 
883, 88 Md. 188). (3) Indeed, the pur- 
chaser is not bound to pay to one of 
several trustees but may compel all 
the trustees either to attend personal- 
ly to receive the money or direct its 
payment to their joint account at a 
bank. In re Flower, 27 Ch.D. 592 [foll 
In re Bellamy, 24 Ch.D. 387]. 


[ec] Time of payment.—An order 
of the court as to the time of pay- 
ment and reception of the money 
must be observed, and where the mon- 
ey is not paid at the term specified, 
the trustee has no authority, without 
a further order of court, subsequently 
to receive it. Dickinson v. Worthing- 
ton, 10 F. 860, 4 Hughes 430. 


51. Hayden v. Stewart, 4 Md.Ch. 
280. 
[a] Assignment of lien.—A trus- 


tee, after he has assigned bonds giv- 
en for the payment of the purchase 
money, cannot enforce an equitable 
lien for the payment of the purchase 


money. Hayden v. Stewart, 4 Md. 
@hy .2:30: 
52. Ridgway v. Milligan, 7 Ind. 


273; Voorhies v. Voorhies, 120 N.Y.S. 
677, 66 Misc. 78; Heth v. Richmond, 
etc., R. Co., 4 Gratt. (45 Va.) 482, 50 
Am.D. 88: 


53. Crutcher v. Rodman, 81 S.W. 


252, 118 Ky. 506, 26 Ky.L. 294; Bul- 
lock v. Gudgell, 77 S.W. 1126, 117 Ky. 
288; 25 yey Laie, 


54. Girard Trust Co. v. Tampa- 
shores Development Co., 117 So. 786, 
95 Fla. 1010; Bennett v. Belt, 22 Mo. 
154, 64 Am.D. 260; Hughes v. Tabb, 
78 Va. 318. 


[a] Cestui que trust may sue for 
the purchase price on showing that 
the transfer was at his request, and 
was after, and in fulfillment of, a sale 
by him. Bennett v. Belt, 22 Mo. 154, 
64 Am.D. 260. 


55. Moorhead v. Wolff, 16 A. 520, 
123 Pa. 365. But see In re Nimlet’s 
Estate, 149 A. 658, 299 Pa. 359 (hold- 
ing that a trustee agreeing to buy the 
cestui’s interest free of encumbranc- 
es could recover payment made by 
him when the cestui offered title sub- 
ject to the trustee’s commission and 
expenses). 


56. Mills v. Snypes, 37 N.E. 422, 
10 Ind.App. 19. 


57. Barroll v. Foreman, 40 A. 883, 
88 Md. 188. 


[a] Thus, where a trustee is em- 
powered to sell trust property for the 
purpose of reinvestment, and he sells 
it to one who knows the terms of the 
trust, and who pays for it by reliev- 
ing the personal liabilities of the 
trustee, the property remains subject 
e the trust. Butler v. Hicks, 19 Miss. 
78. 


58. Smith v. Brown, 26 S.C.Ha. 291. 

59. Norris v. Lantz, 18 Md. 260. 

60. Atkinson v. Weidner, 44 N.W. 
1042, 79 Mich. 575. 


61. Fine v. Beck, 117 A. 754, 140 


Md. 317, 25 A.L.R. 68. 


[a] Conduct not estopping pur- 
chaser.—Where the purchaser at a 
trustees’ sale, had not received the 
keys to the property nor was there 
any understanding between him and 
the trustees that he was to have con- 
trol of the property pending ratifica- 
tion of the sale, he was not shown to 
have taken possession, so as to be 
precluded from securing an abatement 
of the purchase price for damage to 
the property by fire pending the rati- 
fication of the sale, by the fact that 
he put ‘‘For Rent” signs,on the prem- 
ises, inasmuch as he could not have 
made any binding contract with ref- 
erence to the property pending the 


ratification of sale, nor by the fact 
that he objected to removal of certain 
fixtures by lessees who were moving 
out. Fine v. Beck, 117 A. 754, 140 Md. 
3L%,, Zo) AL GRY 683 


62. Fine v. Beck, supra. 


[a] Thus, where property sold at 
a trustees’ sale was damaged by fire 
pending ratification of the sale, the 
purchaser was entitled to an abate- 
ment for the amount of replacement 
costs if the property was in such con- 
dition that it could be restored to the 
condition it was in before the fire 
without cost disproportionate to the 
real injury; or, if that was imprac- 
ticable, he was entitled to an allow- 
ance to the extent of diminution in 
value. Fine v. Beck, 117 A. 754, 140 
Md. 317, 25 A.L.R. 68. 


63. Pickett v. Merchants’ 
Bank, 32 Ark. 346. 


64. Liability of trustee for wrong- 
ful sale see supra § 636. 


65. Griffith v. Godey, 5 S.Ct. 383, 
113 U.S. 89, 28 L.Ed, 934. 


66. U.S.—Taylor v. Benham, 5 
How. 233, 12 L.Ed. 130; Choate v. 
Hoogstraat, 105 F. 713, 46 C.C.A. 174; 
ved Vv. Evans, .5%s OSGi, aGmCl@uAe 


Seve ae oteae oe v. Bowman, 29 Cal. 
oe 


Ill.—Cushman vy. Bonfield, 28 N.E. 
Say HS a 0 a ae, : 


Pe aa v. Weissiger, 10 Bush 


Me.—Bowker Fertilizing Co. v. 
Spaulding, 44 A. 371, 93 Me. 96. 


Md.—Cowman vy. Colquhoun, 60 
Md. 127; Chapman vy. Morris, 9 Gill 
& J.101. 


N.Y.—Rogers v. New York, etc., 
Land Co., 32 N.H. 27, 1384 N.Y. 197: 
Cape: v. Johnston, 1 Sandf.Ch. 


Pa.—Continental Equitable Title & 
Trust Co. v. Conservation Building & 
Loan Ass’n, 109 A. 776, 266 Pa. 298. 


Tenn.—Loveman y. Taylor, i 
29, 85 Tenn. 1. y eG 


[a] Rule is not varied (1) by t 
fact that the sale was eat ype ine 
an agent of the trustee with the 
knowledge and consent of the ces- 
tui que trust, in the absence of a 
showing that the latter consented to 
look to the agent for the proceeds 


Nat. 


782 [65 C.J.] 


change his fiduciary relation or responsibility but 
renders him chargeable with and accountable for 
The trustee will be charged 
with the value of the property as inventoried at 
the time he entered upon the trust, together with 
accretions in value since that time where it 
does not appear what he realized from it,®? or where 
the sale was wrongful;°* and where, in disposing 
of property, he takes other property in exchange 
he will, on a sale of the latter property, be held 
for its full value even though it sells for less.°° 
Ordinarily, however, he will not be held responsible 
for the actual value of the property sold, but only 
for the amount of the proceeds;*® but he will be 
held chargeable, up to the amount of the proceeds, 
for money which he should have collected but has 


the proceeds thereof. 


all 


of the property (Chapman v. Morris, 
9 Gill & J. (Md.) 101), (2) nor by the 
fact that the purchaser has some 
claim against the cestui aue trust 


(Choate v. Hoogstraat, 105 F. 713, 46 
Ci@sAn 174). 


[b] Deposits made by purchasers 
who have failed to complete their pur- 
chases must be accounted for by the 


trustee. Campbell v. Johnston, 1 
Sandf.Ch. (N.Y.) 148. 
[c] Corporation trustee commits 


a breach of trust when it declares 
dividends or makes gifts to stockhold- 
ers out of the proceeds of the sale of 
property held in trust by it. Rogers 
v. New York, etc., Land Co., 32 N.E. 
Bilge Moa ND Ne LOT. 


{[d] Attachment of purchase mon- 
ey.—Where a person takes title to 
land subject to a mortgage, which 
he assumes and agrees to pay, and 
to certain chattels, to secure himself 
and to hold the balance for other 
creditors, and he does not pay the 
mortgage, but permits a friend to 
get an assignment of the same, who 
forecloses it, and gains absolute title 
to the land, as such person is a volun- 
tary trustee and the other creditors 
have not assented to the proceedings, 
it must be regarded as a sale of the 
equity for cash at a fair value, to be 
applied to his debt, together with 
cash from a sale of the chattels, leav- 
ing any balance in his hands subject 
to attachment at the suit of the oth- 
er creditors. Bowker Fertilizing Co. 
vy. Spaulding, 44 A. 371, 93 Me. 96. 


67. McKim v. Hibbard, 8 N.E. 152, 
142 Mass. 422. 


68. See supra § 636. 


69. Darling v. Harmon, 49 N.W. 
686, 47 Minn. 166. 


70. Pettyjohn v. Liebscher, 17 S.E. 
1007, 92 Ga. 149; Wilson v. Drumrite, 
24 Mo. 304; Powers v. Black, 28 A. 
133, 159 Pa. 153; Ferguson v. Weav- 
er, 5 Pa.Dist.&Co. 573, 574 [quot Cyc]; 
Rowan v. State Bank, 45 Vt. 160. 


71. Mackubin v. Brown, 1 Bland 
(Md.) 410; Swoyer’s Appeal, 5 Pa. 
377; Ferguson v. Weaver, 5 Pa.Dist. 


&Co. 573, 574 [quot Cyc]. 


72. Green v. Putney, 1 Md.Ch. 262 
(holding, however, that this principle 
does not apply toa trustee under a 
deed giving express authority to pay 
debts). 

73. Ala.—Williams v. Baldridge, 66 
Ala. 338. 

Ky.—Couch v. Couch, 9 B.Mon. 160. 


N.Y.—Rogers v. New York, etc., 
Wand Conse NE. 27, 134 ONY. 19:7 
Meldon. v. Devlin, 53 N.Y.S. 172, 31 
App.Div. 146 [aff 60 N.E. 1116, 167 N. 
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Ohio.—Nagel v. Zumstein, 9 Ohio 
N.P.N.S. 385. 


Pa.—Ferguson v. Weaver, 
Dist.&Co. 573, 574 [quot Cyc]; 
Est., 3 Pa.Co. 383. 


See Wilmington Trust Co. v. Grier, 
(Del.Ch.) 161 A. 921 (construing a will 
to disclose intention that the testa- 
mentary trustee, rather than the trus- 
tee under an earlier trust,deed, should 
hold the proceeds. of a sale of realty). 


[a] Proceeds applied with consent 
of the settlor and cestui que trust 
will be presumed to have been rightly 


pl etal 
Deal’s 


applied. Couch vy. Couch, 9 B.Mon. 
(Ky.) 160. 
[b] Appropriation of proceeds to 


payment of notes held by third per- 
sonus.—The proceeds of a sale of trust 
property cannot be appropriated to 
the payment of the purchase money 
notes, where such notes are made pay- 
able to the creditors of the husband 
of the cestui que trust. Williams- v. 
Baldridge, 66 Ala. 338. 


[c] Where payment is made by 
surrender of obligations against the 
property sold, it is a breach of trust 
for the trustees again to reissue such 
obligation and thus diminish the 
rights of the beneficiaries. Rogers v. 
New York, etc., Land Co., 32 N.E, 27, 
Pa Neen Lowe 


74. Pratt v. Thornton, 28 Me. 355, 
48 Am.D. 492; Daly v. Crawford, 
(Mass.) 181 N.E. 396. 


[a] Disbursements to agents and 
attorneys are properly made from 
funds received from the sale of land 
under a decree directing the sale and 
distribution. Daly v. Crawford, 
(Mass.) 181 N.E. 396. 


[b] Payment of encumbrance.— 
Under a trust to pay two notes with 
the proceeds of the property and pay 
over the remainder to the settlor, the 
trustee is justified in paying off a 
mortgage on the property and deduct- 
ing the amount from the proceeds of 
the sale, although the mortgage is not 
mentioned in the trust instrument. 
Frat tN: Thornton, 28 Me. 355, 48 Am. 
D. 492. 


75. In re Commonwealth Trust Co. 
of Pittsburgh, 93 A. 766, 247 Pa. 508. 


{a] Particular trust instrument 
construed.—(1) A trust deed, author- 
izing payment of existing liens on 
property of the grantor’s wife, if 
owned by her at the time of sale of 
the trust property, does not authorize 
payment of liens where she had dis- 
posed of the property (In re Common- 
wealth Trust Co. of Pittsburgh, 93 A. 
766, 247 Pa. 508), (2) nor does it au- 
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not,?1 and for money which he has: expended but 
should have retained.*? 
is responsible for the proper application of the pro- 
ceeds,’* which, after paying lens and expenses‘ 
when authorized,’® should be invested for the ben- 
efit of the parties beneficially interested in the 
trust’® or distributed to them in accordance with 
the terms of the trust or the decree ordering the 
sale.77 The duty of holding and applying the pro- 
ceeds in a proper manner is, however, confined to 
the trustee, it being a general rule, confirmed by 
statute in some jurisdictions, that the purchaser is 
not bound to see to the proper application of the 
purchase money and that his title is not affected by 
a misappropriation thereof,7® unless he colluded 
with the trustee 


In other words, the trustee 


or knew, at the time of purchase, 


thorize payment of a mortgage subse- 
quently plaeed by her on the property 
(In re Commonwealth Trust Co. of 
Pittsburgh, supra). e 


76. Bankers’ Trust Co. of New 
York v. Greims, 142 A. 796, 108 Conn. 
259; Robertson v. Robertson, 130 S.B. 
166, 190 N.C. 558; Braddy v. Dail, 72 
S/H 88, 156 N.C 30. 


[a] Construction of particular 
will. Under a will authorizing the 
sale of real estate when worth two 
hundred dollars per foot to buy a 
homestead for a daughter of the tes- 
tatrix, the proceeds were for invest- 
ment in a homestead without restric- 
tion regarding its character or loca- 


tion. Palliser v. Mills, 171 N.E. 618, 
339 Ill. 568. 
{[b] Construction of deed to sub- 


stituted property.—Where property 
held in trust is sold, and by order of 
court the proceeds are reinvested in 
property to be held for the same per- 
sons and under the same limitations 
as provided by the original deed, the 
deed to the substituted property is to 
be construed so as to preserve and 
carry out the original trust, notwith- 
standing any errors of the draftsman. 
Robeson v. Robertson, 130 S.E. 166, 
190 N.C. 558. 


77. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261; Daly v. 
Crawford, (Mass.) 181 N.E. 396; Shull 
v. Rigby, 144 S.E. 372, 196 N.C. 4. 


[a] Decree directing trustee to dis- 
tribute “proceeds” of sale means the 
net proceeds after paying liens and 
expenses, and not the gross proceeds. 
pee. v. Crawford, (Mass.) 181 N.E. 


[b] Discretion of trustee.—Where 
the amount realized at the sale was 
more than sufficient to pay annuities 
provided for in the trust, the trustee 
determines what portion of the fund 
derived from the sale should be re- 
tained therefor and what portion 
should be distributed in accordance 
with the residuary clause of-the will. 
Colonial Trust Co. v. Brown, 135 A. 
555, 105 Conn. 261. 


78. U.S.—Holden Vv. Circleville 
Light & Power Co., 216 F. 490, 132 C.c. 
A. 550, Ann.Cas.1916D 443. 


ea aon v. Ramser, 58 Ala. 
oO. 
Ark.—Jacks vy. State, 44 Ark. 61. 


Fla.—Standard Oil Co. v. Mehrt 
118 So. 216, 96 Fla. 455. nae 


Ga.—Davis v. Freeman, 95 S.B, 
148 Ga. 117. eee 


Ill.—Larmer v. Price, 183 N.E. 230, 
350 Ill, 401; McKinstry v. Price, 105 
N.E. 750, 263 Ill. 626. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the trustee’s violation of trust, committed or in- 
tended,*® or unless, according to the distinction 
drawn by some authorities, the trust is of a defined 


Ind.—Bevis v. Heflin, 63 Ind. 129. 


Md.—Rosenthal vy. Miller, 129 A. 28, 
148 Md. 226. 


Mich.—Johnson vy. Becker, 231 N.W. 
96, 251 Mich. 132; Jones v. Harsha, 
196 N.W. 624, 225 Mich. 416. 


Miss.—Cady v. Lincoln, 57 So. 213, 
100 Miss. 765. 


Mo.—Josephine Hospital Corpora- 
tion v. Modoe Realty Co., 270 S.W. 6388, 
641, 307 Mo. 336 [cit Cyc]; Gate City 
Bldg., ete., Assoc. v. National Bank of 
Commerce, 28 S.W. 633, 126 Mo. 82, 47 
Am.S.R. 633, 27 L.R.A. 401; Kuhn 
v. Weil, 73 Mo. 213. 


N.J.—Conover v. Stothoff, 38 N.J. 
Eq. 55; Wagner v. Blanchet, 27 N.J. 
ne 356; Nicholls v. Peak, 12 N.J.Eq. 


N.Y.—Doscher v. Wyckoff, 116 N.Y. 
S. 389, 182 App.Div. 139 [aff 113 N.Y.S. 
655, 63 Mise. 414]; Voorhies v. Voor- 
hies, 120 N.Y.S. 677, 66 Misc. 78. 


N.C.—Denson v. Pine State Cream- 
ery Cos. taiy Soha SSA ONC. 1982 
Kadis v. Weil, 80 S.E. 229, 164 N.C. 
84; Hunt v. State Bank, 17 N.C. 60. 


Ohio.—Stall v. Cincinnati, 16 Ohio 
St. 169; Biggs v. Bickel, 12 Ohio St. 
49; Coonrod vy. Coonrod, 6 Ohio 114; 
Sater v. Kocher, 8 Ohio Cir.Ct. 390, 
6 Ohio Cir.Dec. 276 [aff 51 Ohio St. 
622]; Dean v. Nicholas, 11 Ohio Dec. 
(Reprint) 215, 25 Cinc.L.Bul. 278 Laff 
Tee Cie Deer-597,, 4. Ohio “Cir;Ct: 


Or.—Beakey v. Knutson, 174 P. 1149, 
177 P. 955, 90 Or. 574; Crown Co. v, 
Cohn, 172 P. 804, 88 Or. 642. 


Pa.—In re Streater’s Estate, 95 A. 
459, 250 Pa. 328; Pennsylvania Ins., 
etc., Co. v. Austin, 42 Pa. 257; Dal- 
zell v. Crawford, 1 Pars.Eq.Cas. 37, 2 
Pa.L.J. 17, 1 Clark 155. 


R.I.—Van Horne, Petitioner, 28 A. 
341, 18 R.L. 389. 


S.C.—Campbell v. Virginia-Carolina 
Chemical Co., 47 S.E. 716, 68 S.C. 440; 
D’Oyley v. Loveland, 32 S.C.L. 45, 
Redheimer v. Pyron, 17 8.C.Eq. 134. 


S.D.—Spencer v. Lyman, 131 N.W. 
$02;.27,S:D:.471. 


Tenn.—Weakley v. Barrow, 192 S.W. 
927, 137 Tenn. 224; Bransford Realty 
Co. v. Andrews, 164 S.W, 1175, 128 
Tenn. 725; Ferris v. Hichbaum, 4 
Baxt. 70; Williams v. Otey, 8 Humphr. 
563, 47 Am.Dr 632. 


Tex.—Cooper v..Marek, (Civ.App.) 
166 S.W. 58; Whatley v. Oglesby, 
(Civ.App.) 44 S.W. 44; Rogers v. 
Jones, 35 S.W. 812, 13 Tex.Civ.App. 
453; Bartley v. Conn, 23 S.W. 382, 4 
Tex.Civ.App. 299. 


Va.—Copland’s Ex’rs v. Copland, 135 
S.E. 707, 146 Va. 33; Carter v. Kees- 
ling, 108 S.E. 708, 130 Va. 655; Red- 
ford v. Clarke, 40 S.E. 630, 100 Va. 
115; Hughes v. Tabb, 78 Va. 313. 


Ont.—Re Lewis, 14 Ont. 133. 


[a] Estoppel of beneficiary.—(1) 
A purchaser of property from a trus- 
tee, although not an innocent purchas- 
er for value, is not responsible for 
the application of proceeds to a bene- 
ficiary. wha was estopped to question 
the validity of the conveyance. John- 
son v. Becker, 231 N.W. 96, 251 Mich. 
132. (2) Soa purchaser from a tes- 
tamentary trustee, if bound to see to 
the application of the purchase price 
by the trustee, is relieved of that duty 
by’ quitclaim deeds executed by the 
beneficiaries to the trustee and deeds 
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from the beneficiaries to the purchas- 
er (McKinstry v. Price, 105 N.E. 750, 
263 Ill. 626), (3) and even though the 
trust instrument requires the pur- 
chaser to look to the application of 
the purchase-money, he need not do so, 
where the cestui que trust joins with 
the trustee in the conveyance to him 
(Wagner v. Blanchet, 27 N.J.Eq. 356). 


{b] In Kentucky (1) the rule of 
the text prevails (Moberley’s Guard- 
jan v. Mt. Sterling Nat. Bank, 219 S.W. 
423, 187 Ky. 403); Henriott v. Cood, 
155 S.W. 761, 153) Ky. 418;—Smith-—v. 
Smith, 99 S.W. 1161, 30 Ky.L. 1020; 
Stevens v. Smith, 99 S.W. 1160, 30 Ky. 
L. 995; Grotenkemper v. Bryson, 79 
Ky. 353, 2 Ky.L. 335; Louisville, ete., 
R. Co. v. Horn, 82 S.W. 567, 26 Ky.L. 
829; Robinson v. Pence, 76 S.W. 368, 
25 Ky.L. 733; Miller v. Stagner, 76 S. 
W. 160, 25 Ky.L. 650; Johnson v. Du- 
meyer, 66 S.W. 1025, 23 Ky.L. 2243; 
Cox We Nant 44) Saws eit 7,1 OM Keyes 
1650). (2) But an exception exists, 
under the statute, where the instru- 
ment creating the trust expressly re- 
quires the purchaser to see to the in- 
vestment of the purchase money (Ma- 
gowan v. McCormick, 10 S.W. 632, 
10 Ky.L. 753). (3) -Where the obli- 
gation of the purchaser to see to the 
application of the purchase money is 
not clearly indicated by the will or 
other instrument of title, but is a 
mere matter of equitable deduction or 
inference, it must be subject to be re- 
butted by equitable considerations of 
greater weight. Moberley’s Guardian 
v. Mt. Sterling Nat. Bank, 219 S.W. 
423, 187 Ky. 403. (4) Where testator 
devised his property in trust during 
the life or widowhood of his wife, the 
remainder to his children, with pro- 
visions that the wife might, on the 
marriage of any child, advance such 
child’s portion, and another clause 
provided that “any portion of my es- 
tate which shall belong to any of my 
children” may be sold without order 
of court for reinvestment in real es- 
tate, the purchaser thereof to see to 
such reinvestment. It was held, that 
the provision as to sale and liability 
of the purchaser to see to reinvest- 
ment had reference to sales of prop- 
erty of a child after distribution, and 
not to sales by the trustee of the 
property of the estate. Moberley’s 
Guardian v. Mt. Sterling Nat. Bank, 
supra. 


79. Ala.—Reese v. Ivey, 50 So. 223. 
162 Ala. 448; Dawson v. Ramser, 58 
Ala. 573. 


Ark.—Grider v. Driver, 46 Ark. 109. 


Conn,—Leake v. Watson, 20 A. 343, 
58 Gonn. 332, 18 Am.S.R. 270, 8 L.R.A. 
666. 


Ga.—Tapley v. Tapley, 41 S.E. 235, 
115 ‘Gar 109; 


Ill.—Indiana, etc., R. Co. v. Swan- 
nell, 54 Ill.App. 260 [aff 41 N.E. 989, 
157 Ill. 616,'30 L:R.A. 290]. 


Ky.—Darnaby v. Watts, 28 
$38) 16 Ky. Le 321. ; 


Mass.—Shaw v. Spencer, 100 Mass, 
382,,97, Am; DD. 10714 Am sR. 115. 


Tenn.—Harris v. Smith, 39 S.W. 343, 
98 Tenn. 286; Cardwell v. Cheatham, 
2 Head 14. 


Va.—Claiborne v. Holland, 14 S.E. 
915, 88 Va. 1046. 


[a] Opportunity for discovering | 
misappropriation (1) cannot be de- 
liberately overlooked since a party in 
purchasing property cannot shut his 
eyes to that which is easily to be seen 


S.W. 


[65 C.J.] 783 


and limited nature as distinguished from one of a 
general and unlimited nature.®° 
er learns that the trustee intends to misappropriate 


When the purchas- 


if he will but look (Indiana, etc., R. 
Co. v. Swannell, 54 Ill.App. 260 [aff 
41 aN ss 1989; 157511 C6less0 EeReA; 
290]), (2) but a subsequent purchas- 
er, having no actual notice of any 
misappropriation, is not required to 
go behind the trustee’s deed and as- 
certain whether there has been any 
misappropriation of the consideration 
paid (Harris v. Smith, 39 S.W. 343, 
98 Tenn. 286). 


[b] Insolvent trustee.—One pay- 
ing money to a trustee whom he 
knows to be on the verge of in- 
solvency, with the expectation that he 
will appropriate it for his own use, 
cannot, on being appointed trustee in 
the other’s place, recover the lost 
funds from the insolvent’s cotrustee, 
but is liable therefor himself. Darna- 
os v. Watts, 28 S.W. 338, 16 Ky.L. 


{c] Time of notice or collusion.— 
The collusion or knowledge on the 
part of the purchaser which will in- 
validate his title must be at or prior 
to the time of sale and not subsequent 
thereto. Tapley v. Tapley, 41 S.E. 
235, 115 Ga. 109. 


80. _ Ill.—Dickson v. New York Bis- 
cuit Co., 71°N:H. 1058, 211 Tl. 468: 


Ky.—Curd v. Field, 45 S.W. 92, 103 
Ky. 293, 19 Ky.L. 2016; Grotenkemper 
v. Bryson, 79 Ky. 353, 2-Ky.L. 335. 


Md.—Duffy v. Calvert, 6 Gill 487. 


N.J.—St. Mary’s Church vy. Stock- 
ton, 8 N.J.Eq. 520. 


N.Y.—Clarke v. Davenport, 14 N.Y. 
Super. 95 [aff 70 N.Y. 303]. : 


Pa.—Dalzell v. Crawford, 1 Pars. 
Eq.Cas. 37, 2 Pa.L.J. 17, 1 Clark 155. 


R.I.—National Bank of Commerce 
v. Smith, 24 A. 278. 


Va.—Hughes v. Tabb, 78 Va. 813. 


W.Va.—Woodwine v. Woodrum, 19 
W.Va. 67. 


Eng.—Binks v. Rokeby, 2 Madd. 227, 
56 Reprint 319; Johnson v. Kennett, 
38 Myl&K. 624, 10 Eng.Ch. 624, 40 
Reprint 238; Doran v. Wiltshire, 3 
Swanst. 699, 36 Reprint 1027; Spald- 
ing v. Shalmer, 1 Vern.Ch. 301, 23 Re- 
print 483; Dunch v. Kent, 1 Vern.Ch. 
260, 23 Reprint 455. 


[a] Time as element.—(1) The au- 
thorities holding it to be the duty of 
the purchaser to see to the application 
of the purchase money when the trust 
is for a defined and limited purpose 
add the further element that the trust 
must be such that it is the duty of the 
trustee to apply the proceeds im- 
mediately after payment; and that 
no such duty devolves on the pur- 
chaser where an interval of time may 
or must elapse between the payment 
of the purchase money and its dis- 
position by the trustee. Clarka vy. 
Davenport, 14 N.Y.Super. 95 [aff 70 
N.Y. 303]; Woodwine v. Woodrum, 
19 W.Va. 67. (2) Thus, the purchas- 
er need not attend to the application 
of the consideration which he has 
paid, where the beneficiaries are in- 
fants (Dickson v. New York Biscuit 
Co, 71 N. EY 1058, 211, TIL 468) 3,103) cor 
persons not yet born, as this would 
practically convert him into a trus- 
tee for a considerable period of time 
(Hughes v. Tabb, 78 Va. 313). (4) So 
even where the trusts are defined, and 
yet the money is not merely to be paid 
over to third persons, but is to be ap- 
plied by the trustees to certain pur- 
poses which require, on their part, 
time, deliberation, and discretion, the 
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the proceeds he may take such action as will enable 
him to avoid becoming lable as a particeps erim- 
inis..!| The purchaser cannot, however, refuse to 
comply with his contract nor ask for a rescission 
on the ground of misapplication by the trustee of 
the money already paid.®? 


Who may complain of misapplication. Under a 
trust to sell and pay debts, a person whose debt 
the trustee neither agrees to pay nor does pay can- 
not complain of the action of the trustee in apply- 
ing the whole proceeds received to the payment of 
other debts.8* The beneficiary himself may be es- 
topped to complain of a misappropriation of the 
consideration.*# 


[§ 654] 10. Transfer of Securities and Rights of 
Action. Where trustees possess express or implied 
power to assign, indorse, or transfer rights of ac- 
tion,®®> bills and notes,°® mortgages,®’ and stocks 
or bonds,®® the exercise thereof in good faith within 
its terms will be upheld.*® ‘They should not, how- 
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ever, attempt to exercise the power for their own 
purpose and benefit;°° but a trustee having au- 
thority to convey land and receive the purchase 
money has a right to dispose of a mortgage taken 
for the purchase priee in his own name as mort- 
gagee, although the mortgage recited that it was 
given to secure the purchase price.°! In exercising 
their power, the trustees should comply with all con- 
ditions precedent®? and make the transfer in their 
representative capacity,®* and for an adequate con- 
sideration.°4 In the event of a trustee selling, at 
a heavy discount, negotiable paper received upon a 
sale of trust property, the burden is upon him to 
show that such sacrifice was necessary under the 
cireumstances.2> Where there are several trustees 
all must concur in the arrangement in order to ren- 
der it valid.°® If the transfer is without authority 
or ig improperly made, the assignee or indorsee 
takes a good title when he is without notice of the 
breach of trust;®°7 but, on the other hand, he takes 
subject to the equities of the cestui que trust when 


purchaser is not bound to see to the} 
due application of the purchase. Dal- 
zell v. Crawford, 1 Pars.Eq.Cas. 37, 
2 eaade 1s 1 Clark 155. 


[b] Trust to pay 
specific debts or legacies.—(1) A dis- 
tinction is drawn in some cases, be- 
tween trusts for the payment of debts 
and legacies generally and trusts for 
the payment of specified debts, an- 
nuities, or legacies, it being held that, 
in trusts of the former class, the pur- 
chaser need not see to the application 
of the purchase-money (Groten- 
kemper v. Bryson, 79 Ky. 353, 2 Ky.L. 
335; Johnson v. Kennett, 3 Myl.&K. 
624, 10 Eng.Ch. 624, 40 Reprint 238; 
Doran v. Wiltshire, 3 Swanst. 699, 36 
Reprint 1027; Dunch v. Kent, 1 Vern. 
Ch. 260, 23 Reprint 455), (2) and, in 
the latter class, that this duty de- 
volves upon him (Duffy v. Calvert, 6 
Gill (Md.) 487; Spalding v. Shalmer, 
1 Vern.Ch. 301, 23 Reprint 483). (3) 
This distinction is of no importance 
where the trust deed expressly ex- 
onerates the purchaser from all duties 
relating to the application of the pur- 
chase money. Binks v. Rokeby, 2 
Madd. 227, 56 Reprint 319. 


81. Carter v. Keesling, 108 S.B. 708, 
130 Va. 655. 


[a] Interpleader.—Where a _ pur- 
chaser of land from a trustee, with 
power to sell and invest the proceeds 
in other property, to be held subject 
to the provisions of the will as to the 
reversion, discovered, after a decree 
adjudging him under no obligation to 
look to the application of the pur- 
chase money, that the trustee intend- 
ed to use it to pay his own personal 
obligations, it was his duty, by in- 
terpleader, to convene all those inter- 
ested, and pay the money into court, 
to avoid liability as particeps criminis 
in. such devastavit. Carter v. Kees- 
ling, 108 S.B. 708, 130 Va. 655. 


gs2. Owsley v. Eads, 57 S.W. 225, 22 
Ky.L. 355. 


83. Becker v. Williams, 49 Ill. 208. 


84, Harris v. Smith, 39 S.W. 343, 
98 Tenn. 286. 


{a] Ilustration.—The beneficiary 
of a trust estate cannot, on the ground 
of a misappropriation of the consid- 
eration, set aside a conveyance of it 
made with a full Knowledge by her 
of its purpose, where she executed a 
written request and conveyance strict- 
ly complying with the requirements of 


general or 


the deed creating the trust estate, and 
thus misled subsequent purchasers in- 
to believing that there was no defect 
in the title, and they, in this belief, 
paid the consideration, and expended 
large sums in improvements. Harris 
v. Smith, 39 S.W. 3438, 98 Tenn. 286. 


85. In re Trusteeship of Prager, 
136 cBy 1015.5 LOG. Kanwi4s. Phelps sve 
Philadelphia, 12 Phila. (Pa.) 300. 


[a] Rule applied.—In a proceeding 
by a trustee for discharge and ap- 
proval of accounts, wherein it was 
sought to charge her with an uncol- 
lected debt owed by a grocery com- 
pany, that the trustee’s predecessor 
had applied bank stock held by the 
grocery company to the grocery com- 
pany’s debt to bank taking credit on 
the company’s books is, under special 
circumstances, not a breach of trust 
on the part of the first trustee. In re 
Trusteeship of Prager, 186 P. 1015, 
106 Kan. 14. 


86. Mason v. Bank of Commerce, 
16 Mo.App. 275; Kaiser’s Estate, 2 
Lane.L.Rev. (Pa.) 362. 


General authority of person holding 
legal title of commercial paper to 
transfer see Bills and Notes § 511. 


87. Giselman vy. Starr, 40 P. 8, 106 
Cal. 651; Spencer v. Weber, 57 N.E. 
753, 163 N.Y. 493; Dillaye v. White- 
hall Commercial Bank, 51 N.Y. 345. 


88. Jones v. Atchison, etc., R. Co., 
23 N.E. 48, 150 Mass. 304, 5 L.R.A. 538; 
Spencer v. Weber, 57 N.E. %53, 163 
N.Y. 493. But see Johns v. Herbert, 
2 App.D.C. 485 (denying the existence 
of an implied power to sell stocks and 
securities held in trust, and holding 
the trustee personally liable where, 
after the sale, they rise in value), 


Liability of corporation for per- 
mitting transfer of shares held in 
trust see Corporations § 1176. 


89. See cases supra notes 85-88. 


90. N.Y.—Van Rensselaer vy. Mor- 
ris, 1 Paige 13. 


S.C.—Prince v. Mathews, 
836, 159 S.C. 526. 


Tenn.—Brewster v. Galloway, 4 Lea 
558. 


Utah.—Bacon v. Park, 57 P. 28, 19 
Utah 246. 


Ont.—Henderson v. Woods, 9 Grant 
Ch. 539. 


157 S.E. 


[a] Rule applied as to assignment 
of: (1) Mortgage. Van Rensselaer v. 
Morris, 1 Paige (N.Y.) 13; Henderson 
v. Woods, 9 Grant Ch. (Ont.) 539. (2) 
Note. Prince v. Mathews, 157 S.E. 
836, 159 S'Ces26; | Bacon=v. Rarki st 
P. 28, 19 Utah 246. (3) Order or de- 
cree in favor of the trust estate. 
Brewster v. Galloway, 4 Lea (Tenn.) 
558. 


[b] Title of assignee.—(1) An as- 
signment of a note belonging to the 
trust estate without consideration and 
for the sole benefit of the trustee con- 
fers no right on the assignee. Bacon 
v. Park, 57 P. 28, 19: Utah 246; (2). Se 
a father could not assign a note and 
mortgage which he held as trustee for 
his daughter, and the assignment con- 
veyed no title. Prince v. Mathews, 
157 2S.E. 8365 Lb9eS:Ca5265 1) eee 
such case they belonged to daughter 
as against assignee. Prince” Vv 
Mathews, supra. 


91. Continental Equitable Title & 
Trust Co. v. Conservation Building & 
Loan Ass’n, 109 A. 776, 266 Pa. 298. 


92. O’Connor v. Waldo, 31 N.Y.S. 
1105, 83 Hun 489 [aff 52 N.B. 1125, 
158 N..¥.0672)]; 


93. Williams Nat. Bank vy. Groton 
Mfg. Co., 17 A. 170, 16 R.I. 504. 


[a] Rule applied.—Trustees are 
personally liable upon an indorsement 
of a promissory note, when such in- 
dorsement is made in their individual 
names, with the title “trustee” added. 
Williams Nat. Bank vy. Groton Mfg. 
Co., 17 A. 170, 16 R.I. 504. 


94. Brown vy. Phelan, 228 N.Y.S. 
466, 223 App.Div. 393 [aff 224 N.Y.S. 
391, 130 Mise. 590]. 


[a] Consideration held adequate 
although the trustees might have se- 
cured a higher price for the note, 
where a _ prolonged litigation was 
necessary to sustain its validity. 
Brown v. Phelan, 228 N.¥.S. 466, 223 
App.Div. 393 [aff 224 N.Y¥.S. 391, 130 
Mise, 590]. 


95. Thompson vy. Childress, 1 
Tenn.Ch. 369. 
96. Fritz v. City Trust Co., 76 N.Y. 


S. 625, 72 App.Div. 582 [aff 66 N.E. 
1109,, 178 NvY. 622]. 


97. Mason vy. Bank of Commerce, 
16 Mo.App. 275; Spencer v. Weber, 49 
N.Y.S. 687, 26 App.Div. 285 [aff 57 N.E. 
753, 163 N.Y. 498]; Continental 


For later cases, developments and changes in the law see Annotations, same title and section number, sl 
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he has actual notice®® or the facts are sufficient to 
Only the beneficiaries affect- 
ed may complain of the conduct of the trustee. 
A trustee under no duty to sell bonds is not re- 
sponsible for a failure to sell them.? » 

[§ 655] D. Mortgage or Pledge**—1. Validity— 
Ordinarily,* in the absence of au- 
thority conferred by the trust instrument,°® trustees 


put him on inquiry.®°® 


a. In General. 


Equitable Title & Trust Co. v. Con- 
servation Building & Loan Ass’n, 109 
A. 776, 266 Pa. 298. 


{a] Rights of obligor.—The ob- 
ligor is justified in paying the prin- 
cipal and interest to the assignee, 
where he acts in good faith and the 
trustee has express power to invest 
and reinvest. Spencer v. Weber, 49 
N.Y.S. 687, 26 App.Div. 285 [aff 57 N.E. 
753, 163 N.Y. 4934. 


98. Lonabaugh v. Midwest Refin- 
ing Co., 285 F. 63; Grant v. Heverin, 


P3ee 647,19 ©. 493, 774 Cals 2635 Eritz 
WanCiLy, Lrust h«COn— Loy Ney ou O205, Ua 
App. Div. 532 “Laff "66 IN-B. 1109, 173 


N.Y. 622]; American Bonding Co. v. 
Cincinnati Second Nat. Bank, 22 Ohio 
CirCEN Sh 177. 


[a] Rule applied.—(1) Where the 
assignment is joined in by only two 
of three trustees and only part of the 
proceeds are accounted for by the 
trustees, the assignee is entitled, as 
payment of the obligation, only to the 
amount accounted for, as, under the 
circumstances, he must be deemed to 
have assumed responsibility as to dis- 
position of the funds. Fritz v. City 
Trust Co... 76, IN. Y.o<. 62), 12... ADD. Div. 
582) [aff 66 N.E 1109; 173° N.Y... 622). 
(2) Where the holder of an oil and 
gas lease, acting as trustee for plain- 
tiff, assigned the lease, reserving cer- 
tain royalties and after a subsequent 
assignment to defendant it recognized 
plaintiff's interest by making partial 
payments, plaintiff and defendant 
stood in the same relationship as 
though the original lease had been 
granted to plaintiff and the assign- 
ment made direct by him to defend- 
ant. Lonabaugh v. Midwest Refining 
Co., 285 F. 63. (3) As trustee, an 
assignee with notice from a trustee 
has a right to sue. Grant v. Heverin, 
18 P. 647, 19 BP. 4938, 77 Cal. 263. 


99. Suarez v. De Montigny, 33 N.Y. 
S.-292, 12 Mise. (N.Y...) 259 [aft 37 N.Y. 
S. 503, 1 App.Div. 494 (aff 48 N.E. 1107, 
153 N.Y. 678)]; American Bonding 
Co. v. Cincinnati Second Nat. Bank, 
22° Ohio Cir-Ct.N:S. 177;'_ Salinas v. 
Peatsall, 24 S.C. 179; Patteson v. 
Horsley, 29 Gratt. (70 Va.) 263. 


Facts sufficient to charge purchas- 
er of shares with notice see Corpora- 
tions § 1176. 


1. Cohen vy. Hutchins, 59 App.D.C. 
6, 32° F.(@2d) 397. 


[a] Illustration. — Where benefi- 
ciaries of a trust entered into a con- 
tract settling their respective inter- 
ests in the trust estate, and under 
which each beneficiary seldcted a 
trustee to represent him, with the 
right to discharge the trustee selected 
by him and substitute another, the 
compensation of each trustee being 
payable by the beneficiary represent- 
ed by him, the trustees were not only 
general trustees, but each occupied a 
special fiduciary relation to the bene- 
ficiary by whom he was chosen, and 
the conduct of such a trustee in sell- 
ing notes of the beneficiary represent- 
ed by him, which were part of the 
notes distributed among the benefi- 
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ciaries, was a matter of which such 
beneficiary alone could complain. 
Cohen vy. Hutchins, 59 App.D.C. 6, 32 
F.(2d) 397. 


2. Cleneay v. Dougherty, 
485, 185 La. 346. 


[a] Rulo applied.—Where a con- 
tract provided for the issuing of cer- 
tain bonds on the filing of cash deeds 
to the property with a trustee and 
this was done, andthe bonds were is- 
sued, and plaintiff received its propor- 
tion of the proceeds for such bonds 
as were sold, the trustee was not 
responsible for failure to sell the re- 
mainder of the bonds, he acting only 
as trustee in the premises. Cleneay 
v. Dougherty, 65 So. 485, 135 La. 
346. 


3. Construction of powers to mort- 
gage see Powers § 80. 


4 Chapman y. Williams, 100 S.E. 
360, 112 S.C. 402, 406. 


“This Court does not say that under 
no circumstances will it allow trus- 
tees to put a mortgage on trust prop- 
erty, but three things must appear: 
(a) The necessity for the mortgage 
must be absolute; (b) the trustees 
must consent to the mortgage; and 
(c) the trustees must have power to 
make the mortgage.” Chapman v. 
Williams, supra. 


5. See infra § 656. 


6. Mass.—Sanger v. Farnham, 107 
N.E. 359, 220 Mass. 34; 
Greenfield First Nat. Bank, 73 N.E. 
560, 187 Mass. 533, 105 Am.S.R. 420; 
Loring v. Brodie, 134 Mass. 453. 


Neb.—Snyder vy. Collier, 123 N.W. 
1028, 85 Neb: 552, °133 Am.S/R. -682; 
Byron Reed Co. v. Klabunde, 108 N.W. 
133, 76 Neb. 801. 


N.Y.—Cruger v. Jones, 18 Barb. 467. 


Ohio.—Koerner vy. Pfeff, 2 Ohio N.P. 
N.S. 597. 


Tenn.—Harding y. St. Louis L. Ins. 
Co., 2) Tenn.Ch. 465. 


W.Va.—Seborn y. Beckwith, 5 S.E. 
450, 30 W.Va. 774. 


Ont.—Gordon v. Gordon, 11 Ont. 611 
{aff 12 Ont. 593]. 


[a] In Georgia, by Code § 2335, 
trustees are not authorized to create 
any liens upon the trust estate except 
such as are given by law, under which 
provision it has been held that a trus; 
tee does not possess power to create 
a lien on the crops of the trust estate. 
Taylor v. Clark, 56 Ga. 309. 


[b] Rule applied.—W here the 
trust is for the support, education, 
and maintenance of the beneficiary, 
the trustee has no power to pledge or 
mortgage the trust property, in the 
absence of power conferred by the in- 
strument creating the trust. Honnett 
v. Williams, 49 S.W. 495, 66 Ark. 148; 
Byron Reed Co. y. Klabunde, 108 N.W. 
133, 76 Neb. 801. 


{c]) Rights of remainderman, hav- 
ing vested remainder, may not be haz- 
arded by a mortgage to aid other prop- 
erty in which he has a contingent re- 
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are considered to have no power to mortgage or 
pledge the trust property.® 
mortgage land purchased for the trust to secure the 
purchase money.’ 
vitiating cause,* a mortgage of trust property is 
valid, regardless of whether it is authorized or not, 
when it is clearly® assented to or ratified by the 
cestui que trust;?° 


However, a trustee may 


In the absence of fraud or other 


but a mere recognition of a 


mainder. Jones y. Harsha, 206 N.W. 
979, 233 Mich. 499. 


[d] Trustee enjoined from sale of 
trust property.—A trustee who is en- 
joined from selling trust realty, by 
the will creating the trust, cannot 
mortgage Such realty. Covington v. 
Covington, 245 S.W. 275, 196 Ky. 667. 


[e] Dry trvst.—The trustee of a 
naked dry trust has no power to bind 
the trust estate by a mortgage. Grif- 
fin v. Blanchar, 17 Cal. 70. 


[f] Resulting trust.—Milloglav v. 
Zacharias, 165 P. 977, 33 Cal.App. 561. 


[g] Effect of setting aside.—Devi- 
sees of property which, under will, 
was under the trustee’s entire con- 
trol, were not entitled to the land 
merely because the trustee’s unau- 
thorized trust deed should be set aside. 
Wiggins vy. Harrell, 156 S.E. 924, 200 
IN; @253'3.0. 


7. Baxter v. Ft. Payne Co., 62 So. 
42, 182 Ala. 249; Coutant v. Servoss, 
3) Barb. ‘UNV Y.) £28. 


[a] MTllustration.—Where land was 
conveyed to A in trust for B, and other 
land was at the same time conveyed to 
A in trust for C, with similar power, 
and A mortgaged back the whole of 
the land to secure that part of the 
purchase money of both parcels which 
remained unpaid, it was held that the 
mortgage was valid. Coutant v. Serv- 
oss, 3 Barb. (N.Y.) 128. 


[b] Beason for rule.—‘If there 
was a trust, it was created apart from 
the deed and was no concern of the 
grantor’s. Complainant did nothing 
in the way of creating the trust in the 
land it conveyed, nor did it in any way 
affect or impair the interest of the 
cestuis que trust in the land. In tak- 
ing its mortgage it took security for 
what was its own, of which the sup- 
posed beneficiaries cannot be heard 
to complain. If there was a trust, 
it attached to the land after it came 
into the ownership of complainant’s 
grantee, and the beneficiaries cannot 
claim the benefit of it without at the 
same time acknowledging the obliga- 
tion of the mortgage to secure the 
purchase money. The supposed bene- 
ficiaries are therefore in the position. 
of subsequent incumbrancers taking 
in subordination to complainant’s 
mortgage.” Baxter v. Ft. Payne Co., 
62 So. 42, 48, 182 Ala. 249. 


8. Blanks vy. Atkins, 117 “So. 193, 
217 Ala. -596. 


¥y. Dudley v. Eastman, 50 A. 101, 
70 N.M. 418. 


_ [a] Where cestuis que trustent act 
in ignorance and confirm the mort- 
gage without their rights being ex- 
plained to them, equity will relieve 
them from the consequences of their 
mistake. Wilson v. Maryland L. Ins. 
Co., 60 Md. 150. 


10. Ala.—Blanks y. Atkins, 117 So, 
193; 217 Ala. 596. 


Ark.—Williamson vy. Grider, 135 S. 
W. 361, 97 Ark. 588. 


Ill.— Vallette v. Bennett,,69 Ill. 622, 
Ky.—Bowling v. Bank of New Ha~ 


786 [65 C.J.] 


mortgage by the cestuis que trust is not conclusive 
of the validity of the mortgage,1! or of the con- 
The mortgage may be val- 
id as to part of the interests purported to be en- 
ecumbered and invalid as to the remainder.!* 
several jurisdictions it is held that power to pledge 
or mortgage will not be implied from a bare power 
to sell,+* or to sell and invest or. reinvest,t® or to 
make conveyances,'® or to lease,’? or to dispose of 
trust property;1® but there is authority to the con- 
An express prohibition of a sale has been 
held to exclude power to mortgage.?° 


sideration expressed.?? 


LRAT. 


Notice. 
persons dealing with such upon 


ven, 294 S.W. 499, 219 Ky. 731 [quot 
Cyc]. 

N.Y.—Baker v. Thompson, 168 N.Y. 
S. 871. 181 App Div. 469 [aff 120 N.E. 
858, 224 N.Y. 592]: Boon v. Hall, 78 
N.Y.S. 557, 76 App.Div. 520. 


Okl.—Midland Savings & Loan Co. 
v. Carpenter, 279 P. 310, 137 Okl. 204. 


Pa.—Magraw v. Pennock, 2 Grant 
89. 


[a] Joinder of cestuis que trust 
in execution of mortg2ge makes it val- 
id. Hughes v. Farmers’ Sav., etc., AS- 
soc., (Tenn.Ch.A.) 46 S.W. 362; Fonda 
v. Gibbs, 56 A. 91, 75 Vt. 406. 


[b] Beneficiaries cannot repudiate 
their acquiescence on the ground that 
it has not in all respects resulted as 
advantageously for them as they had 
expected. McAuslan vy. Union Trust 
Co., 125 A. 296, 46:R.1. 176. 


11. Angel v. Wood, 154 S.W. 1103, 
153 toy. 195. 


12. Angel v. Wood, supra. 
13. Sternfels v. Watson, 139 F. 
505; Williamson v. Grider, 135 S.W. 


361, 97 Ark. 588; Wilson v. Russ, 17 
Fla. 691; Finch v. Marks, 76 Va. 207. 


[a] Tllustrations.—(1) A mortgage 
given by a trustee on property, the 
title to which he holds in trust for 
himself and others, although unau- 
thorized and invalid as against his 
coéwners, is valid as to his individual 
interest in the property as against a 
subsequent purchaser. Sternfels v. 
Watson, 139 F. 505. (2) A mort- 
gage by a life tenant is a valid encum- 
brance on his interest alone. Wilson 
v. Russ, 17 Fla. 691; Finch v. Marks, 
76 Va. 207. (3) Where a testamen- 
tary trustee mortgaged the trust 
property without authority and there- 
after became insolvent, the pro rata 
interest of the beneficiaries who ac- 
quiesced in his unauthorized act by 
receiving money under the mortgage 
and permitting a part of it to be ex- 
pended upon the estate may be sub- 
jected in equity to the payment pro 
rata of the mortgagee’s judgment of 
foreclosure. Williamson y. Grider, 
135 S.W. 361, 97 Ark. 588. 


[b] Mortgage to pay debts of life 
tenant.—A mortgage, although made 
under order of court, to pay off the 
indebtedness of the life tenant, does 
not bind the interest in the land of 
an unborn contingent remainderman, 
nor does a sale under the mortgage 
affect his rights. Baxter v. Wolff, 20 
S.E. 325, 93 Ga. 334. 


14. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261; Townsend 
v. Wilson, 59 A. 417, 77 Conn. 411; 
Bostwick v. Hall, 181 N.Y.S. 793, 191 
App.Div. 610; Potter v. Hodgman, 80 


The execution of a mortgage on real es- 
tate by individuals as trustees is sufficient to put 
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In 


inquiry of the 


N.Y.S. 1056, 81 App.Div. 233 [aff 70 
N.E. 1107, 178 N.Y. 580]; Griswold v. 
Caldwell, 73 N.Y.S. 2, 65 App.Div. 371; 
Coutant vy. Servoss, 3 Barb. (N.Y.) 
128; Bloomer v. Waldron, 3 Hill (N. 
Y.) 861 [overr Williams v. Woodard, 2 
Wend. (N.Y.) 487]; Page v. Cooper, 
16 Beav. 396, 51 Reprint 831; Strough- 
ill v. Anstey, 1 De G.M.&G. 635, 50 
Eng.Ch. 635, 42 Reprint 700; Edin- 
burgh L. Assur. Co. v. Allen, 18 Grant 
Ch. (Ont.) 425. See Hamilton v. Ham- 
ilton, 128 N.W. 380, 149 Iowa 321 (rec- 
ognizing the rule). But see Re Van- 
Sickle, 22 Ont. 560 (holding that, 
where the action of the trustee was 
bona fide in trying to preserve the 
trust estate, a mortgage made by the 
trustee, when only a sale was author- 
ized, would be binding). 


Power to mortgage as authority in- 
cidental to power of sale gererally 
see Powers § 74. 


15. Patapsco Guano Co. v. Morri- 
son, 18 F. Cas.No. 10,792, 2 Woods 395; 
Loring v. Brodie, 134 Mass. 453; Pat- 
erson First Nat. Bank v. National 
Broadway Bank, 51 N.EB. 398, 156 N.Y. 
459, 42 L.R.A. 139; Griswold v. Cald- 
well, 73 N.Y.S. 2, 65 App.Div. 371. 


16. Greene v. Greene, 35 A. 1042, 
LOR: T6195 35 Tas. As 790; 


17.7. Colonials trust Co. Vv. 
135 A. 555, 105 Conn. 261. 


Brown, 


18. Shannon-House vy. Wolfe, 133 
S.E. 93, 191 N.C. 76. 
19.) Security “Trust (Co. sve Mer-= 


chants’, ete., Sav. Bank, 26 Ohio Cir. 
Ct. 381; Jackson vy. Templin, (Tex. 
Civ.App.) 40 S.W.(2d) 958. But see 
Mansfield v. Wardlow, (Tex.Civ.App.) 
91 S.W. 859 (holding that a power for 
trustee to sell and convey does not 
include a power to mortgage). 


[a] In Pennsylvania (1) a power 
to mortgage is implied from a power 
to sell (Lancaster v. Dolan, 1 Rawle 
231, 18 Am.D. 625); (2) but this rule 
is confined strictly to deeds and wills 
in which there is an absolute and un- 
restricted power to sell, unaccompa- 
nied by an express restriction upon 
the power to encumber or mortgage 
(Kenworthy v. Levi, 63 A. 690, 214 Pa. 
235 [foll Kenworthy y. Equitable 
Trust Co., 67 A. 469, 218 Pa. 286]), (3) 
and an express prohibition against en- 
cumbering the principal of the estate 
excludes the power to mortgage (Ken- 
worthy v. Equitable Trust Co., 16 Pa. 
Dist. 54). 


20. Bennett v. Wyndham, 23 Beav. 
521, 53 Reprint 205. 


21. Haimovitz v. Hawk, 85 So. 668, 
80 Fla. 272; Snyder v. Collier, 123 N. 
W. 1028, 85 Neb. 552, 133 Am.S.R. 682. 


22. Hume v. Indiana Nat. Life Ins. 
Co., 245 S.W. 19, 155 Ark. 466. 


a 
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power possessed by such individuals.?* 


Who may raise objection to trustee’s mortgage. 
In an action to foreclose a mortgage designating 
the mortgagor as trustee, in which no objection 
was raised by the buneficiary as to the trustee’s au- 
thority to execute the mortgage, a junior henor could 
not raise the question.” 


Where trustee is married woman, an authorized 
mortgage is not invalidated by the fact that her 
husband is the mortgagee,?* or the funds loaned to 
the trust were community property.?+ 


[§ 656] b. Express Power. 
mortgage trust property may be given the trustee 
by the instrument creating the trust.?° 


Express power to 
The exer- 


23. Lawrence v. Wilson, 187 P. 30, 
44 Cal.App. 690. 


Transactions. between husband and 
wifo in regard to commurity property 
Deter see Husband and Wife §8§ 
1188-1191. 


24. Lawrence v. Wilson, 187 P. 30, 
44 Cal.App. 690. 


25. See cases infra this note. 


[a] Trustees held to be bound to 
mortgage.—A deed conveying prop- 
erty to trustees for the benefit of a 
hospital, which authorized the trus- 
tees to convey or mortgage the prop- 
erty to secure any debt of the trustees 
of the hospital, creates an active trust 
imposing the duty on the trustees, ‘en- 
forceable by appropriate action, to 
convey the property to secure any debt 
due by the trustees of the hospital 
for legitimate purposes of the institu- 
tion, although the charter of incor- 
poration of the hospital did not ex- 
pressly authorize a mortgage by its 
trustees. Trustees of Rex Hospital v. 
Crow, 120 S.E. 337, 186 N.C. 741. 


[b] Where assent of others is nec- 
essary to mortgage, according to the 
terms of the instrument creating the 
trust, such assent will be presumed 
to have been given, when it is first 
attacked thirty-five years after the 
execution of the mortgage, and thirty 
years after its foreclosure. Webber 
v. Austin, 121 A. 673, 123 Me. 95. 


[c] Where, in accordance with 
trust instrument, upon request made 
by the settlor and beneficiary, the 
trustee is to mortgage the premises, a 
mortgage made in pursuance of such 
request is valid. Brodnax y. A®tna 
Ins. Co.,.9 S.Ct. 61, 128 U.S. 236, $2 Ts. 
Ed. 445. 


{d] Power to mortgage to secure 
money to pay debts for which the 
trust property is in any way liable is 
power to grant a mortgage to such 
creditors themselves. Magraw _ v. 
Pennock, 2 Grant (Pa.) 89. 


{e] Particular power to mortgage 
construed.—A deed of trust from a 
father and mother to their daughter, 
directing the daughter to apply the 
income to the uses of the father and 
mother during their lives and the 
life of the survivor, and, in case the 
income eboule be insufficient to pay 
for maintenance of the father and 
mother “while they both live,” to 
mortgage, lease, or sell the property, 
authorizes mortgaging of the prop- 
erty by the daughter after death of 
one of the parents, where the income 
was insufficient for support of the oth- 
er. Lawrence y. Wilson, 187 P. 30, 
44 Cal.App. 690. 


{f] Mortgage regarded as made for 
benefit of estate—A mortgage, made 
by a trustee, who is empowered to 


° 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cise of a power to mortgage given by the instru- 
ment creating the trust must be kept within the 
authority conferred;?* for example, authority to 
mortgage lands held by the settlor at her death 
does not grant the trustee authority to mortgage 
land acquired from rents and profits subsequent to 
her death;** a provision in the trust deed that the 
trustees shall at all times keep the premises free from 
encumbrances other than a mortgage referred to 
in the deed does not give the trustees power to exe- 
cute other mortgages;?* power given the trustees 
to mortgage trust property to pay debts of the set- 
tlor does not authorize mortgages to carry on a 
business,?® or to mortgage the property to execu- 
tors to secure a bond;*° power to mortgage “to 
pay” indebtedness does not include power to mort- 
gage “to secure” such indebtedness.*! - Where the 
trustee is given the power to charge the estate, his 
failure to do so does not destroy or injure the rights 
of the beneficiaries when they are not made to 
depend on such a contingency.?2 Where, under the 
terms of the trust, the trustee has a discretionary 
power to sell or borrow, all the law requires of 
him is that he follow the dictates of ordinary pru- 
dence in adopting one course or the other;*? and 
the question whether or not he did act prudently 
is one of fact to be solved according to the cireum- 


borrow money, to recoup himself for 
advances made by him personally to 
the trust estate, may be regarded as 
made for the benefit of the trust es- 
tate. Foster v. Trusts, etc., Co., 35 
Ont.L. 426, 9 Ont.W.N. 396. 


{g] Request of beneficiary.— 
Where a husband had conveyed land 
in trust for the benefit of his wife, and 


trust property. 


Ga. 940; 
Bldg., 
Ga. 20. 


34. 
76. 


etc., 


TRUSTS 


to it notes, secured by deeds to the 
Cottingham v. Equi- 
table Bldg., etc., Assoc., 41 S.E. 72, 114 
Bailie v. Carolina Interstate 
Assoc., 


Binnie v. Broom, 14 App.Cas. 
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stances of each case.24 Where the trust deed per- 
mits the trustee to encumber the premises, in the 
absence of a provision in the trust deed to the con- 
trary, the trustee may mortgage a part of the prop- 
erty, as well as the whole.*> Where the trustees 
have the diseretion whether or not to mortgage trust 
property, the court will not enforce the exercise 
of the power against the wishes of the trustees,*® 
or any of them;** but the court will prevent them 
from exercising it improperly.*® 


Inclusion of power of sale in mortgage. Power 


| to mortgage trust property, given by the instrument 


creating the trust, authorizes a mortgage contain- 
ing power of sale in case of default.?® 


[§ 657] c. Implied Power. Power to mortgage 
is frequently implied as being a proper and neces- 
sary means of executing the purposes of the trust.*° 
A trustee who holds the trust estate, charged with 
the payment of the settlor’s debts, has, when nec- 
essary, implied power to pledge trust property to 
meet these debts.4!_ Power to mortgage may be im- 
plied from a power to dispose, or sell and dispose, 
of trust property, coupled with other circumstances, 
as “to dispose’ may include a disposition other 
than by sale.*? 


[§ 658] d. Mortgage under Order of Court. The 


outlay proper for improvements gives 
the trustee power to mortgage for 
improvements. In re Bellinger, 
[1898] 2 Ch. 534. (4) Power to take 
charge of, manage, and control the 
estate for the use and benefit of the 
beneficiary. Ely v. Pike, 115 Ill.App. 
284; Roberts v. Hale, 99 N.W. 1075, 
124 Iowa 296. (5) Power to do all 


28 S.H. 274, 100 


{ % 35. Kipp. v. O’Melveny, 83 P. 264,| things necessary properly to care for 
Bee acon rahe loeee: genaiate 2 Cal.App. 142, : the property, and to accomplish the 
and apart from her husband, so de-| 36. Tempest v. Camoys, 21 Ch.D. by ale of the eS ee author- 
sired, and she subsequently joined the | 571. ay aan ee arith hich to tase 
husband tn a mortgage on the lind 12| a7, tempest v. Camovs, supra. | Stedlement"Suith intee wo Poa i 
Ree hugbande Yor. witch ahe was not| 38 Tempest v. Camovs, supra, | sti{ited a contest fo estuablian the fh 
ee it did batt ag ot eet: tages ha 39. Ames Family School Ass’n v.| where an adjudication of invalidity 
eceee aaa nouta ae Guarecesa Baker, 173 N.E. 437, 273 Mass. 119,| would result in the beneficiaries of 

i) (2 ACT Re 156. the trust receiving nothing. Fidelity 


by the wife separate and apart from 


her husband. Marvin v. Smith, 56 40. 


Cal.—Gilbert vy. Penfield, 56 P. 


Trust Co. v. Hawkins, 90 S.W. 249, 139 
Ky. 803, 28 Ky.L. 720. (6) Convey- 


Barb. 600 [aff 46 N.Y. 571]. 


[h] rust deed held not to give 
trustees power ,to mortgage.—Mc- 
Loughlin v. Shaw, 111 A. 62, 95 Conn. 
102; Re Webb, 63 L.T.Rep.N.S. 545. 

26. Williamson v. Grider, 135 S. 
W. 261, 97 Ark. 588; Jones v. Harsha, 
196 N.W. 624, 225 Mich. 416; Andrews 
v. Guayaquil & Q. Ry. Co., 72 A. 355, 
75 N.J.Hq. 535. 

27. Marx v. Clisby, 28 So. 388, 126 
Ala. 107. 


28. Gardiner v. Cord, 78 P. 544, 145 
Cal. Thi. 


29. Williamson vy. Grider, 135 S.W. 
361, 97 Ark. 588. 


30. Wood vy. Travis, 54 N.Y.S. 60, 
24 Misc. 589. 


21. Visalia Bank v. Dillonwood 
Lumber Co., 82 P. 374, 148 Cal. 18. 


32. Kennedy v. Ten Broeck, 11 
Bush (Ky.) 241. 

33. Binnie v. Broom, 14 App.Cas. 
576. 

[a] It is not_ invalid exercise of 
broad powers to pledge, mortgage, sell, 
exchange, or otherwise dispose of, any 
portion of the trust property, for the 
trustee to borrow money by subscrib- 
ing to the capital stock of a building 
and loan association, and executing 


1107, 124 Cal. 234. 


Colo,—Lee y. Cravens, 
9 Colo.App. 272. 


Tll.— Ely v. Pike, 115 Ill.App. 284. 


Iowa.—Roberts v. Hale, 99 N.W. 
1075, 124 Iowa 296. 


Ky.—Fidelity Trust Co. v. Hawkins, 
90 S.W. 249, 139 Ky. 803, 28 Ky.L. 720. 


TREE v. James, 15 La.Ann. 
i J 
0 . 


Va.—Coffman v. 
C70 Varies: 


Eng.—In re Bellinger, [1898] 2 Ch. 
534; In re Jones, 59 L.J.Ch., 31. 


Ont.—Re Vansickle, 22 Ont. 560; 
Sproatt v. Robertson, 26 Grant Ch. 
a9 


333. 


[a] Rule applied.—The following 
provisions in trust instruments have 
been held to imply a power to mort- 
gage: (1) Power given in trust to 
provide for taking up mortgages al- 
ready existing on the land, and to 
hold until a favorable time for the 
sale of the premises should come, 
Gilbert v. Penfield, 56 P. 1107, 124 Cal. 
234. (2) Power to make sales or ar- 
rangements judged to be expedient. 
In re Jones, 59 L.J.Ch. 31. (3) Power 
to make out of the income or capital 
of the real or personal estate any 


48 P. 159, 


Shafer, 29 Gratt. 


ance to son in order that he might 
pay the debts of his father gave the 
son power to convey the land in trust 
to secure the payment of the money 
received to be used for payment to 
the father’s creditors. Coffman v. 
Shafer, 29 Gratt. (70 Va.) 173. (7) 
Where the settlor desired property to 
be preserved as a home for her chil- 
dren, the trustee would have implied 
authority to execute a trust deed on 
the trust property to secure money 
borrowed for carrying out the trust. 
Wood v. American Nat. Bank, (Cal. 
App.) 14 P.(2d) 110. 


41. McAuslan v. Union Trust Co., 
125 AR 296,946 YR Ra6e. 


42. Fergusson v. Fergusson, 229 S. 
W. 738, 148 Ark. 290; Waterman v. 
Baldwin, 26 N.W. 435, 68 Iowa 255 
[foll Pike v. Baldwin, 26.N.W. 441, 
68 Iowa 263]; Loebenthal v. Raleigh, 
36 N.J.Eq. 169. But see Rutherford 
Land, etc., Co. v. Sanntrock, 46 A. 
648, 60 N.J.Eq. 471 [aff (Ch.) 44 A. 
938] (holding that to “dispose of” 
imports finality and that only where 
a power of sale would include a pow- 
er to mortgage do these words, un- 
modified or undefined, imply such a 
power); Haldenby v. Spofforth, 1 
Beav. 390, 17 Eng.Ch. 390, 48 Reprint 
991 (holding that a provision “to make 
sale and dispose of” the testator’s real 
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court has power, sometimes given by statute,*? to 
authorize the trustee to raise money by mortgage‘? 
upon a proper case being presented,*® and the prop- 
er proceedings being taken,*® although there is au- 
thority to the contrary.47 Where no trust exists, a 
statute giving the court power to authorize a trus- 
tee to mortgage real estate does not apply.*® <A stat- 
ute granting the court power to authorize the trustee 
to mortgage trust property has been held to apply 
only to life estates,*® and not to cut off the rights 
of the remaindermen;°°® nor does it empower the 
court to authorize the payment of a valid mort- 
gage. <A statute giving the court power to au- 
thorize a trustee to sell or convey the corpus of 
the trust estate has been held to negative any au- 
thority to decree a mortgage.°? A statutory pro- 
vision that no pledge of realty held in trust shall 
be valid. unless made in pursuance of a judgment 
of court does not deprive the trustee, under a power 
contained in the deed of trust, of the right to mort- 
gage the property without obtaining the consent of 
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the court.53 


Proceedings for trustee to obtain permission to 
mortgage. Personal service on those interested in 
the estate is not necessary, reasonable notice only 
being required;*°* nor is it necessary to have a 
guardian ad litem of minor or unborn beneficiaries 
appointed.®> It is not necessary that the trustee 
attach to his application a copy of the instrument 
by which he was appointed trustee.°® The cestui 
que trust is a necessary party to a proceeding for 
leave to encumber the trust estate,®? but this re- 
quirement is satisfied when. he himself petitions the 
court,°® and the fact that the trustee himself served 
notice on infants interested in the estate does not 
avoid the proceedings.®® 


Sufficiency of order. An order of court authoriz- 
ing a trustee to create a mortgage on the trust 
property is not void because it fails to recite the 
names of the beneficiaries of the trust,®° nor because 
the record of the proceedings on which it is based 


estate did not authorize a mortgage, 
there appearing an intention on the 
part of the testator that his whole real 
estate should be converted). 


[a] Power to convert shares of 
stock into money for the purpose of 
furnishing the necessary support and 
education for the beneficiaries has 
been held, under the circumstances of 
the particular case, to include power 
to pledge the stock to secure a loan for 
the same purpose. Security Trust Co. 
v. Merchants’, etc., Sav. Bank, 26 Ohio 
Cin-Ct Bi. 


43. See statutory provisions. 


[a] Under such a statute, trus- 
tees may apply to court for author- 
ity to mortgage realty to repair prem- 
ises damaged by fire. Russell v. Rus- 
sell, 145 A. 648, 109 Conn. 187, 63 A.L. 
R. 783. 


[b] Trustee held authorized to 
mortgage to make permanent im- 
provements.—In re Windsor Trust 
Co., 127 N.Y.S. 586, 142 App.Div. 772. 


[c] Such a statute is constitution- 
al.— Long v. Simmons Female College, 
105 N.E. 553, 218 Mass. 135. 


44. Ala.—Scott v. Mussafer, 134 So. 
857, 223 Ala. 158. 


Ky.—Sharp’s Guardian v. Sharp’s 
Ex’x, 289 S.W. 250, 217 Ky. 171; Lyd- 
dane y. Lyddane, 137 S.W. 838, 144 Ky. 
159s 

Md.—Burroughs  v. 
243, 66 Md. 171. 

Minn.—Butler v. Badger, 150 N.W. 
233, 128 Minn. 99. 


NN. Y.—U. S. Trust Co.\v. Roche, 22 
NIE 265,116 N.y. 120; Rogers v. Rog- 
ers, 18 N.E. 636, 111 N.Y. 228. 


Gaither, 7 A. 


Va.—Carr v. Branch, 8 S.E. 476,,85 
Va. 597; Christian v. Worsham, 78 
Va. 100. See Shirkey v. Kirby, 66 S. 


BH. 40, 110 Va. 455, 185 Am.S.R. 949 
(holding that the court had original 
jurisdiction to authorize the trustee 
to mortgage the interest of the life 
tenants, but not that of the remainder- 
men, to raise money to make neces- 
sary repairs and to pay collateral in- 
heritance tax due on the property). 


Eng.—Neill v. Neill, [1904] 1 Ir. 
513. 


See Provident Life & Trust Co. of 
Philadelphia vy. Miln, 209 Ill.App. 137. 


[a] Following purposes have been 
held sufficient to authorize the court 


to permit the trustee to mortgage the 
trust estate: (1) Payment of taxes 
past due. Burroughs vy. Gaither, 7 A. 
G23;06 Md. L713), UW Sa Brust ucCossve 
Roche, 22) NB 265; 116, N.Y. 120.2) €2) 
To pay debts which constitute a lien 
on the property. Matter of Freud, 63 
P. 1080;}131 Cal. 667, 82 Am.S.R. 407; 
Sharp’s Guardian v. Sharp’s Ex’x, 289 
S.W. 250, 217 Ky. 171; Lyddane v. 
Lyddane, 187 S.W. 838, 144 Ky. 159. 
(3) To improve the property in order 
more fully to carry out the purposes 
of the trust. Scott v. Mussafer, 134 
On Sol; wezoe Ala.) 153; i Christianmve 
Worsham, 78 Va. 100; Frith v. Cam- 
eron, L. R. 12 Eq. 169. (4) Where in- 
come is to be paid for support of bene- 
ficiaries, and in event that the income 
is insufficient, so much of the prin- 
cipal as should be necessary, where 
personal estate is soon exhausted, 
and the realty is increasing in value. 
Rogers v. Rogers, 18 N.E. 636, 111 
N.Y. 228. 


[b] Record held incomplete to 
show need of mortgaging trust es- 
tate. In re Stevenson, 40 A. 4738, 186 
Paw262 [rev 1 Pa.Co, 312]. 


[c] Exercise of authority given by 
court.—Trustees who are authorized 
by the court to raise money by a new 
mortgage to pay off an old mortgage 
substantially comply with and do not 
exceed their authority by renewing 
the old mortgage. Burroughs v. 
Gaither, 7 A. 243, 66 Md. 171. 


[d] Property not covered by trust. 
—(1) Although a court, in granting 
leave to mortgage trust property, has 
no jurisdiction to authorize the en- 
cumbrance of property not covered by 
the trust (Matter of Conklin, 43 Hun 
640, 7 N.Y.St. 280), (2) swhere the 
court does so act, and, on foreclosure 
of a mortgage executed in pursuance 
of such authority, the owners of the 
land improperly mortgaged are made 
parties and notified but do not appear, 
they are bound by the decree of fore- 
closure (Goebel v. Iffla, 48 Hun 21 [aff 
18 N.E. 649, 111 N.Y. 170]). 


45. Rigall v. Foster, 18 Jur. 39. 
46. See infra text and notes 54-59. 
47. Jamison vy. McWhorter, 31 A. 


517, 12 Del. 242. 


48. Bostwick v. Hall, 181 N.Y.S. 
[93 "19 App Div. "610R" | Matter eye 
Clarke, 14 N.Y.S. 43, 59 Hun 557 [aff 
29 N.E. 145, 128 N.Y. 658]. 


[a] Illustration.—A court cannot 


authorize the trustee to mortgage 
realty after the death of the life ben- 
eficiary has terminated the _ trust. 
Bostwick v. Hall, 181 N.Y.S. 793, 191 
App.Div. 610. 


49. Matter of Easterly, 96 N.E. 122, 
202 N.Y. 466; Bostwick v. Hall, 181 
N.Y-S.°793, 191 App. Div. 610. 


50. Matter of Easterly, 96 N.E. 122, 
202 N.Y. 466; Bostwick v. Hall, 181 N. 
Y.S. 793, 191 App.Div. 610. 


51. Bostwick v. Hall, supra. 


52. Patapsco Guano Co. v. Morri- 
son, 18 F.Cas. No. 10,792, 2 Woods 395. 


53. Walter v. Brugger, 78 S.W. 419, 
PRIA I TEE 


54. Long v. Simmons Female Col- 
lege, 105 N.E. 553, 218 Mass: 135; 
Warren v. Pazolt, 89 N.E. 381, 203 
Mass. 328. 


[a] Reason for rule.—‘‘An appli- 
cation by a trustee for leave to mort- 
gage real estate belonging to the 
trust for the purpose of erecting, al- 
tering, completing, repairing or im- 
proving a building on such estate is 
not an adversary proceeding to charge 
a defendant in which service must be 
made upon the defendant. It is on the 
contrary a proceediwg in the nature of 
a proceeding in rem for the conserva- 
tion of the trust estate as a whole.” 
Warren v. Pazolt, 89 N.E. 381, 388, 203 
Mass. 328. 


55. Long v. Simmons Female Col- 
lege, 105 N.E. 553, 218 Mass. 185; 
Warren vy. Pazolt, 89 N.E. 381, 203 
Mass. 328. 


56. Wagnon v. Pease, 30 S.B. 895, 
104 Ga. 417. 


57. Sampson y. Mitchell, 28 S.W. 
768, 125 Mo. 217. 


[a] Trustee may attack order au- 
thorizing the creation of the mort- 
gage, on the ground that no service 
of the proceedings on which such or- 
der was based was made on the ces- 
tuis que trust. Wagnon vy. Pease, 30 
S.E. 895, 104 Ga. 417. 


58. Matter of Carswell, 1 Phila. 
(Pa.) 521. 
59. Losey v. Stanley, 31 N-Y.S. 950, 


83 Hun 420 [rev on other grounds 42 
N.E. 8, 147 N.Y. 560]. 


60. Wagnon y. Pease, 30 S.H. 895, 
104 Ga. 417. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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does not affirmatively show service upon all parties 
in interest.°' Where the mortgage was authorized 
by decree of court, the trustee, or his successor, can- 
not set up as a defense, to a proceeding by the lend- 
er to foreclose the mortgage, that the order in 
question was void, because of a disqualification on 


“the part of the judge to grant it,°? nor on any 


ground necessarily passed upon by the judge in 
granting the order.®® 


Approval of foreclosure of mortgage. A court, 
in granting a foreclosure of an unauthorized mort- 
gage by the trustee, must not be deemed to have 
approved the mortgage.®4 


[§ 659] e. Mortgage under Guise of Sale. Where 
the property has been wrongfully sold by the trus- 
tee, for the purpose of obtaining a loan under the 
guise of sale, a person who advances money to the 
grantee, and takes a mortgage on the property, 
without notice of the breach of trust, possesses 
rights superior to those of the cestui que trust.®® 
However, an assignee of such a mortgage takes sub- 
ject to all equities.®® 


[§ 660] f. Purpose of Mortgage or Pledge. A 
mortgage or pledge created by a trustee for pur- 
poses other than those of the trust is invalid,°? 
as well as is one whose effect is to defeat the pur- 


poses of the trust,°® and it is well settled that a | 


trustee has no authority to pledge or mortgage the 


: 61. Wagnon v. Pease, supra. E I 

62. Rutherford v. Larned, 28 $.B.| W- 885, 65 Mich. 601. 
1019, 102 Ga. 50, 

68. Rutherford v. Larned, supra. App. 21 


[a] Question of usury cannot be 


TRUSTS 


Mich.—Hannah v. Carnahan, 32 N. 
Mo.—Galloway v. Gleason, 


N.Y.—Boscowitz v. Held, 43 N.Y.S. 
818, 18 Misc. 674 [aff 44 N.Y.S. 136, 15 
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trust property to secure his own personal indebt- 
edness.®°® As to specific purposes for which a mort- 
gage or pledge of trust property is authorized, it 
is held that, where properly authorized to mortgage, 
the trustee may encumber the trust property to se- 
cure the payment of purchase money,’® to pay 
debts,*t to make necessary’? improvements‘® or re- 
pair the property,7* and to discharge taxes and 
liens.7® Where a statute specifies the purposes for 
which a mortgage may be authorized, the court can- 
not authorize a mortgage of the trust property for 
other purposes.7® A statute providing that, under 
order of court, the trustee may mortgage or sell 
property and the proceeds be invested “in investments 
authorized by law for trust funds” has been held 
not to mean that the proceeds could only be used 
in the statutory investments,’? but that the proceeds 
could also be used for the improvement of the prin- 
cipal in the hands of the trustee.7® 


[§ 661] 2. Requisites and Execution. Although 
it need not do so in all its parts, a mortgage of trust 
property should purport to be executed by the trus- 
tee in his representative capacity,"® as a mortgage 
on trust property, given by the trustee as an in- 
dividual, does not bind the trust estate,8° notwith- 
standing the cestui que trust also signs the mort- 
gage.81 In the event of there being more than one 
trustee, all must join in the execution of the mort- 
gvage.82 A mortgage made under authority given 
Field, 


cestuis que trust. Brokaw v. 


83 Ill.App. 138. 
72. In re Montagu, [1897] 2 Ch. 8. 


73. Boon vy. Hall,. 78 N.Y.S. 557, 76 
App.Div. 520; Griffiths’ Est., 4 Pa. 
Dist. 495, 16 Pa.Co..477; Matter of 


61 Mo. 


raised by the ceStui que trust as it 
must be assumed that the court af- 
forded proper protection in granting 
the leave to mortgage. Burroughs v. 
Gaither, 7 A. 243, 66 Md. 171. 


64. Rathbone v. Hooney, 58 N.Y. 
463: Potter v. Hodgman, 80 N.Y.S. 
1056, 81 App.Div. 233 [aff 70 N.E. 1107, 
HES NG Ye 5805. 


65. Rutherford Land, etc., Co. v. 
Sanntrock, (Ch.) 44 A. 938 [aff 46 A. 
648, 60 N.J.Eq. 471]; Staats v. Storm, 
80 N.Y.S. 306, 76 App.Div. 627 [aff 69 
IN, eld 3 1s ATT aNE Ye SV 1 Cadbury. v. 
Duval, 10 Pa. 265. But see Capell v. 
Winter, [1907] 2 Ch. 376 (holding 
that, although the mortgagee was not 
guilty of any conduct which would 
make his equity inferior to that of 
the beneficiaries, and as the rival 
equities between the mortgagee and 
the beneficiaries being otherwise 
equal, the equity of the beneficiaries, 
being prior in point of time, was su- 
perior). 


66. Griswold v. Caldwell, 
S. 2,65 sApp. Dive 371: 


674. Beatty; wee Clark,..20..Cal. 14: 
Townsend v. Wilson, 59 A. 417, 77 
Conn. 411; Andrews v. Guayaquil, 
ete, Re Cory 72) 4.1855, 75 NadhiBg. 5385; 
Williamson vy. Field, 2 Sandf.Ch. (N. 
Y.) 533. 

68. Ross v. Fitzgerald, 32 N.J.Eq. 
838; Nowlan v. Logie, 7 Grant Ch. 
(Ont.) 88. 


69. Ga.—Guilmartin v. Stevens, 55 
Ga. 208. 


Ky.—Hardwick v. Cotterill, 
W. 958, 221 Ky. 783 


Mass.—Loring v. Salisbury Mills, 
125 Mass. 138; Shaw v. Spencer, 100 
Mass. 382, 97 Am. POTS L Am. Ine beh} 


’ 
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299 S. 


App.Div. 306 (aff 48 N.E. 1104, 153 N. 
Y. 666) ]. 


Ohio.—O’Donnell v. Holden, 10 Ohio 
Dec. (Reprint) 475, 21 Cinc.L.Bul. 254. 


Pa.—Kenworthy v. Equitable Trust 
Co., 16 Pa.Dist. 54. 


Can.—Sweeny v. Montreal Bank, 12 
Can.s;C. 662. 


[a] Invalidity of such pledge is 
not affected by the direction of the 
cestui que trust to pledge the prop- 
erty for her benefit, nor by her assent 
to a sale by the trustee of another 
portion of the property. Loring v. 
Salisbury Mills, 125 Mass. 138. 


70. Wayne v. Myddleton, 2 Ga. 383; 
Hannah vy. Carnahan, 32 N.w. 835, 65 
Mich. 601; Mavrich v. Grier, 3 Nev. 
52, 93 Am.D. 373; Gernert v. Albert, 
28 A. 576, 160 Pa, 95. Contra Bomar 
v. Gist, 25 S.C. 340; Mathews v. Hey- 
ward, 2 S.C. 239. 


71. Reddington v. Reddington, 1 
Ball & B. 131; Joel v. Mills, 7 Jur.N.S. 
389; Bath v. Bradford, 2 Ves. 587, 28 
Reprint 374. 

[a] Trustee not authorized to 
mortgage for a debt which has not 


been reduced to mortgage, and which 
the cestuis que trust do not admit is 


due. Reilly’s Estate, 13 Phila. (Pa.) 
201. ; 
{[b] Mortgage to secure antecedent 


debt is not made for a valuable con- 
sideration, and is not good against 
the cestuis que trust of the mortga- 
Sol. Cou Lunuee v. Reed, (N.J.Ch.) 35 
A, 298. 


{c] When trustee and cestuis que 
trust join in the mortgage, such mort- 
gage is valid, although the purpose 
is to pay debts due from one of the 


Carswell, 1 Phila. (Pa.) 521 


74 Mulford vy. Mulford, 6 A. 609, 
42 N.J.Eq. 68. 


Walter v. Brugger, 78 S.W. 
419, 25 VKy.. 159%" Burroughs vi. 
Gaither, @ AL243% 664 Md. 7h ase 
Trust Go. v. Roche, 22 N.E. 265, 116 
N.Y. 120. And see Hentig v. Wil- 
liams, 82 P. 546, 1 Cal.App. 454 (hold- 
ing trust property liable for mortgage 
executed to pay off a judgment 
which constituted a lien upon the 
property). 


76. Matter of Clarke, 14 N.Y.S. 43, 
eesinn 557 [aff 29 N.E. 145, 128 N.Y. 


77. Russell v. Russell, 145 A. 648. 
109 Conn. 187, 6382 AcTZRiv783. 


78. Russell v. Russell, supra. 


79. Gilbert v. Gilbert, 39 Iowa 657: 
Lawrence’s Hstate, 14 Pa.Co. 662, 3 
Pa.Dist. 356 [rev on other grounds 32.- 
A. 406, 169 Pa. 185]. 


[a] Variance between bond and 
mortgage.— Although a bond executed 
for borrowed money was executed by 
the trustee, who was also executor, 
and his coexecutor, as executors, and 
was described in the deed as being 
executed by the trustee as such, and 
by his codbligor individually, the deed 
is valid as security for the money 


loaned. Carr v. Branch, 8 S.E. 476, 
SDV asl Oot. 

80. First Nat. Bank v. Cash, 125 
So.” 28, 220 Ala. 319: Graham) v. 
Stet (Tex.Civ.App.) 32 S.W.(2d) 

81. Mavrich v. Grier, 3 Nev. 52, 93 


Am.D. 373. 


825 (Carrey. Hertz 33 A. 194, 54 N. 
J.Hq. 127. 
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by the court should not contain stipulations not 
authorized by the deerce,®* but the inclusion of an 
unauthorized stipulation does not necessarily render 
the whole instrument void.*¢ . 


Misdeseription of premises in a mortgage of trust 
property does not invalidate it.8® 


[§ 662] 3. Rights, Duties, and Remedies of Mort- 
gagee or Pledgee. As the presumption is against a 
trustee having authority to mortgage or pledge the 
trust property, a person taking such a mortgage 
or pledge is bound to use due diligence to ascertain 
whether the act of the trustee is in violation of the 
trust,’° and when he has actual or constructive no- 
tice of a breach of trust, his rights are subordinate 
to those of the eestui que trust and he holds as 
trustee ;8? but there is authority holding that, where 
the mortgagee had no notice of the trust, either actu- 
al or constructive, his rights are superior to those of 
the cestui que trust.°8 On the other hand, the mort- 
gagee is not bound.to see to the application of the 
money loaned by him as consideration of the mort- 
gage and his rights are not affected by a misappli- 
cation thereof,8® unless he knew, at the time of tak- 
ing the mortgage, of the intent to misapply.°® When 


TRUSTS 


[§§ 661-663 


properly made, the mortgage is enforceable,’’ by 
foreclosure or other proper proceedings against the 
land, rather than proceedings against the trustee 
personally.°2. Where a mortgage existing on the 
property at the inception of the trust is foreclosed 
before any conveyance to the cestuis que trust has 
been made, the purchaser at the foreclosure sale 
acquires title free from any claim of the benefici- 
aries.° Although a mortgage may be invalid, the 
mortgagees are entitled to an equitable lien on the 
trust estate for moneys advanced by them to pre- 
serve and permanently improve the property.®* 


Matters of record. Where the instrument creating 
the trust and limiting the trustee’s authority to en- 
cumber the property is on record, it is notice of 
the limitation on the trustee’s authority;°°® but 
where the record has been destroyed by fire, and 
reéstablished by decree of-court without the pro- 
hibition, it is no longer notice of the trustee’s lack 
of authority.°® 


[§ 663] 4. Personal Liability of Trustee.°7 In 
the absence of a provision in the mortgage reliey- 
ing the trustee from personal liability,®® or cireum- 
stances plainly indicating an intention on the part 


83. Bolles v. Munnerlyn, 
865, 83 Ga. 727 * 

84 Wagnon y. Pease, 30 S.E. 895, 
104 Ga. 417. 

85. Union Trust Co. v. Mercantile 
Library Hall Co., 42 A. 129, 189 Pa. 
26 


10, S.E. 


[a] Zllustration.—A descristion of 
the trust property as fronting one 
hundred sixty feet on the street and 

' one hundred twenty feet depth, while 
in reality it fronted one hundred twen- 
ty feet and had a depth of one hun- 
dred sixty feet, does not prevent the 
foreclosure of the mortgage. Union 
Trust Co. v. Mercantile Library Hall 
@o742) A.) 129) 189 Pa. 263. 


86. Sternfels v. Watson, 139 F. 
505; Snyder v. Collier, 123 N.W. 10238, 
85 Neb. 552, 133 Am.S.R. 682; Ken- 
worthy v. Levi, 63 A. 690, 214 Pa. 235; 
Sweeny v. Montreal Bank, 12 Can.§S.C. 
661. 


87. Cal.—Griffin v. Blanchar, 17 
Cal. 70; Wood v. American Nat. Bank, 
(App.) 14 P.(2d) 110. 


Ga.—Dotterer v. Pike, 60 Ga. 29. 


Ill.—Union Mut. L. Ins. Co. v. 
Spaids, 99 Ill. 249. 


Mass.—Tuttle v. Greenfield First 
Nat. Bank, 73 N.K. 560, 187 Mass. 533, 
105 Am.S.R. 420. 


Okl.—Midland Savings & Loan Co. 
v. Carpenter, 279 P. 310, 137 Okl. 204, 


S.C.—Bomar v. Gist, 25 S.C. 340; 
Mathews v. Heyward, 2 S.C. 239. 


Tex.—Mansfield v. Wardlow, 
App.) 91 S.W. 859. 


N.S.—Fitch v. Currie, 19 N.S. 522. 


Ont.—Birkbeck Loan Co. v. John- 
ston, 3 Ont.L. 497, 1 Ont.W.R. 163. 


[a] Creditor taking a mortgage of 
trust property to secure an ante- 
cedent debt does not occupy the po- 
sition of an innocent purchaser. 
Thompson v. Thompson, (Tenn.Ch. 
A.) 54 S.W. 145. 


[b] Pledgee of trust estate for 
the trustee’s individual debt, having 
notice of the trustee’s want of power, 
simply stands in his shoes. Hard- 
wick vy. Cotterill, 299 S.W. 958, 221 


(Civ. 


Ky. 783. 


&8. Straeffer v. Rodman, 141 S.W. 
742, 146 Ky. 1, Ann.Cas.1913C 549, 


{a] Illustration.—Where plaintiff, 
on leaving the country, gave to an- 
other the power to collect notes and 
invest the proceeds in real] estate, up- 
on an understanding that it would be 
conveyed to her, and such agent pur- 
chased the real estate, but took the 
title in his own name, under the equi- 
table doctrine that, “as between two 
innocent persons, he must suffer who, 
by his act or laches, has made a 
loss possible,’ persons who loaned 
such agent money and took a mort- 
gage on the property in ignorance of 
his fraud are entitled to a prior lien. 
Straeffer v. Rodman, 141 S.W. 742, 
146 Ky. 1, Ann.Cas.1913C 549. 


89. Ga.—Colesbury v. Dart, 61 Ga. 
620. 
Ill.—Seaverns v. Chicago Presb. 


Hospital, 50 N.E. 1079, 173 Ill. 414, 64 
Am.S.R. 125 [aff 64 Ill.App. 463]; 


Elly v. Pike, 115 Tll.App. 284. 


Iowa.—Steinke v. Yetzer, 79 N.W. 
286, 108 Iowa 512; Pike v. Baldwin, 
26 N.W. 441, 68 Iowa 263 [foll Water- 
man v. Baldwin, 26 N.W. 435, 68 lowa 
256]. 


Ky.—Walter v. Brugger, 78 S.W. 
419, 25 Ky.L. 1597. 
Md.—Burroughs y. Gaither, 7 A. 


243, 66 Md. 171. 


Mich.—Jones v. Harsha, 196 N.W. 
624, 225 Mich. 416. 


Ohio.—Hamilton yv. Jacobs, 4 Ohio 
Cir.Ct. 250, 2 OhioCir.Dec. 528. 


Pa.—Cadbury v. Duval, 10 Pa. 265. 


R.I.—McAuslan v. Union Trust Co., 
125 A. 296, 46 R.I, 176. 


Ont.—London, etc., Loan, etc., Co. 
v. .Wallace, 8 Ont. 639; Place’ lw. 
Spawn, 7 GrantCh. 406. 


Contra Cotterel v. Hampson, 2 
Vern.Ch. 5, 23 Reprint 616. 


90. Dunham y. Milhous, 70 Ala. 
596; Boskowitz v. Held, 44 N.Y.S. 
136, 15 App.Div. 306 [aff 43 N.Y.S. 818, 
18 Misc. 674, and aff 48 N.E. 1104, 153 


N.Y. 666]; 


Kaiser’s Estate, 2 Lance. 
L. Rev. 


(Pa.) 362. 
91. Inman y. Crawford, 89 F. 232. 


[a] Payment to mortgagee per- 
sonally cannot be compelled when the 
trustee chooses to avail himself of 
the provisions of the English trustee 
acts and pay the money into the court. 
Hockey v. Western, [1898] 1 Ch. 350. 


oa Patterson v. McLean, 21 Ont. 


22 

93. Townshend v. Loew, 58 N.Y. 
Super. 586, 10 N.Y.S. 918; Curtis v. 
Murphy, 58 N.Y.Super. 292, 11 N.Y. 


S. 726 [aff 29 N.E. 1031, 129 N.Y. 645]; 
Townshend v. Frommer, 57 N.Y.Su- 
per, 90, 5 N.Y.S. 442, 15 N.W.Civ. Proc. 
8 [aff 26 N.E. 805, 125 N.Y. 446, 26 
Abb.N.Cas. 441, motion for rearg den 
27 N.E. 411). 


94 Staats v. Storm, 80 N.Y.S. 306, 
76 App.Div. 627 [aff 69 N.E. 1131, 177 


N.Y. 571]; Koerner vy. Pfaff, 2 Ohio 
IN.PN-S., 359.7. 
[a] Thus, although a mortgage 


creates no lien because made without 
authority, the mortgagee may recover 
from the estate the amount of delin- 
quent taxes and assessments paid by 
him in good faith with interest there- 
a Koerner v. Pfaff, 2 OhioN.P.N.S. 


_[b] Void order of court authoriz- 
ing’ mortgage.—The trust property 
will be subjected to the charge cre- 
ated by the mortgage, even though 
the order authorizing it was void, 
where it is clearly shown that the 
money advanced on the mortgage was 
for the benefit and improvement of 
the trust estate. Harvey vy. Cubbidge, 
76 Ga. 792. 


95. Marx v. 
126 Ala. 107. 


96. Franklin Sav. Bank vy. Taylor, 
53 F, 854, 4 C.C.A. 55 [rev 50 F. 289]. 


97. Liability of mortgagors when 
acting in representative capacity 
generally see Mortgages § 168. 


Parties liable on covenants in gen- 
eral see Covenants §§ 21-25. 


98. Glenn y. Allison, 58 Md. 527. 


Clisby, 28 So. 388, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 663-664] 


of the mortgagee to rely exclusively upon the mort- 
gaged property alone as security,®® a trustee with 
power to mortgage is personally liable on the cove- 
nant to pay in his mortgage,! justifying a deeree 
against him personally for a deficiency on foreclo- 
sure.” The addition of the words “as trustee” to 
his signature to the mortgage is but matter of de- 
seription to show the character in which he acts 
for his own protection,? and in no degree affects 
the rights or remedies of the other party.* 


{§ 664] E. Lease5—1. In General. Trustees pos- 
sess general power to lease trust property on such 
terms, conditions, and rentals as are reasonable 
and customary for that class of property in the 
particular vicinity,® provided it be for the advantage 
and vrotection of the cestuis que trust,’ and that 
the interests of remaindermen and those entitled 
to the property after the termination of the trust 
are not injured thereby,® and provided, ordinarily, 
that the lease is not made after the termination of 
the trust.® To be valid, the lease must, where the 
power is expressly given, conform to whatever con- 


99. Glenn vy. Allison, supra. 
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Or.—Crown Co. v. Cohn, 172 P. 804, 
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ditions and restrictions are contained in the instru- 
ment creating the trust.1° A provision in the trust 
instrument against alienating or encumbering trust 
property does not forbid a lease of the property by 
the trustees.11 Unrestricted power of leasing au- 
thorizes a building lease,!? but apparently it does 
not confer authority to grant mining leases. Any 
ambiguity in a will giving the trustee power to 
lease property must be resolved in the light of the 
circumstances existing when the will was made,** 
including the condition of the property.t®° Ordinari- 
ly, a joint lease of two properties held under dis- 
tinct trusts, and with different cestuis que trust, 
is improper.1® . 


Direction of life tenant. It has been held to be 
the duty of a trustee to obey a direction not to 
lease when made by a life tenant who is entitled to 
the rent, if any.1” 


Where beneficiary is lessee, the trustee has no 
authority to agree that the rent shall be paid by 
having the same charged against the tenant’s share 
of the trust estate.1& 

Hitch v. Davis, 3 


Md.Ch. 262; Wood 


4). nips .v. Barby, .95 A. .60, 126 88 Or. 642. v. Patteson, 10 Beav. 541, 50 Reprint 
Md. 461, L.R.A.1915F 1072. Pa. — Pennsylvania Horticultural | ®99- 
87 A. 678, 240 Pa. {a] Release of mortgage in mak- 


2. Knipp v. Bagby, supra. Peace v. Craig, 
3. Knipp v. Bagby, supra; 
y. Allison, 58 Md. 527. 

4 Knipp v. Bagby, 95 A. 60, 126 
Md. 461, TPR ALOIS 1072; Glenn v. 
Allison, 58 Md. 527. \ 


5. Construction of power to lease 


Glenn See Johnson 
(hire of slaves). 


[a] 
jority is 


see Powers §§ 81-86. Garstule's Will, 
Lease by trustee of charity see anise. 
Charities § 71. [b] 


v. Richey, 5 Miss. 233 


Limitation not to lease until 
youngest beneficiary reaches his ma- 
implied authorization to 
lease subsequent to that time. 
245 


Trust to receive rents and 


ing lease.—While the trustee of a 
mortgage and the life tenant may join 
in making a valid lease without re- 
leasing the premises from the mort- 
gage, it is a breach of trust for the 
trustee to release the premises leased 
from the mortgage. Dawes v. Betts, 
Tnere) | on uT: 6709: 


N.Y.S. 173, 188 9. Matter of Hoysradt, 45 N.Y.S. 
841, 20 Misc. 265. 


[a] Lease made by lessor as execu- 


Right and duty of trustee to exe- 
cute renew? leases see Landlord and 
Tenant § 137. 


6. U.S.—Davis v. Harrison, 240 F. 
Oe Abou. CoA 133. 


Cal.—South End Warehouse Co, v. 
Lavery, 107 P. 1008, 12 Cal.App. 449. 


Conn.—Russell v. Russell, 145 A. 
648, 109 Conn. 187, 63 A.L.R. 783. 


Ga.—Hutcheson v. Hodnett, 42 S.E. 
R22 SUIS Gare 990° 


TIlawaii.—Campbell v. Kawanana- 
koa, 31 Hawaii 500 [quot Cyc]. 


I1l.—Ohio Oil Co. v. Daughetee, 88 
N.E. 818, 240 Ill. 361, 86 L.R.A.N.S. 
1108. 


Ind.—Richmond v. 
130, 103 Ind. 449. 


Iowa.—In re Hubbell Trust, 113 N. 
W. 512, 185 Iowa 637, 13 L.R.A.N.S. 
496, 14 Ann.Cas. 640. 


Me.—wNorth v. Augusta Real Estate 
Ass'n, 155 A. 36, 130 Me. 254. 


Mich —Geer v. Traders’ Bank, 93 
N.W. 437, 132 Mich. 215. 


Mo.—St. Louis Union Trust Co. v. 
Van Roaalte, 259 S.W. 1067, 214 Mo. 
App. 172. 

N.J.—Nelson v. American Trust Co., 
146 A. 460, 104 N.J Eq. 594 [aff 150 A. 
919, 106 N.J.Eq. 282]. 


N.M.—El1 Boletin Popular Pub. Co. 
v. Springer, 265 P. 713, 33 N.M. 275. 


N.Y.—Corse v. Corse, 39 N.E. 630, 
144 N.Y. 569; Greason v. Keteltas, 
MT eING Ys 490 [aft 19 Barb. 608]; Matter 
of Odell, 4 N.Y.S. 463, 1 Connoly 94; 
Betts v. Betts, 4 Abb.N.Cas. 317, 57 
How.Pr. 355 note; Labatut v. Dela- 
tour, 54 How.Pr. 435. 


Davis, 8 N.E. 


profits (1) and to apply them to the 
use of another implies a power to 
lease. Weir v. Barker, 93 N.Y.S. 732, 
104 App.Div. 112. (2) A trust to re- 
ceive rents and profits, and apply 
them to the payment of debts, may be 
satisfied by a sale of the premises for 
a term of years, taking the whole rent 
in advance and discharging the debts. 
Rogers v. Tilley, 20 Barb. (N.Y.) 639. 


{c] Negotiations held not to have 
amounted to lease.—Loft, Ine. v. Sey- 
mer, 129 A. 911, 148 Md. 638. 


{d] In Maryland a trustee without 
power of sale is without authority to 
execute a redeemable rent under Code 
art 21 § 95, providing that all rents 
reserved by leases of land for a long- 
er period than fifteen years shall be 
redeemable at any time after expira- 
tion of five years from date of such 
leases, for a sum of money equal to 
the capitalization of the rent reserved 
at a rate not exceeding six per cen- 
tum. McCrory Stores Corporation v. 
Bennett, 152 A. 258, 159 Md. 568. 


[e] In Ontario (1) in general, the 
rule as stated in the text is followed 
(Brooke v. Brown, 19 Ont. 124); (2) 
but where no active duties are im- 
posed on the trustees during the con- 
tinuance of the life estate, and the 
holder of such estate is entitled to 
possession of the premises, a lease 
made by the trustees without the 
sanction of the life tenant will be set 
aside, even though there was no bad 
faith on their part (Hefferman v. Tay- 
lor, 15 Ont. 670). 


7. McCrory ,v. Beeler, 142 A. 587, 
155 Md. 456. 


8S Russell v. Russell, 145 A. 648, 
109 Conn. 187, 63 A.L.R. 783; In re 
Hubbell, 113 N.W. 512, 135 Iowa 637, 
13 L.R.A.N.S. 496, 14 Ann.Cas. 640; 


tors when property is held as trus- 
tees, after the final accounting and 
settlement, is void as against them 
as trustees under the will, or anyone 
holding under them as such. Parle 
ue eae 36 N.Y.S. 803, 15 Misc. 


Pye Casey v. Canavan, 93 Ill.App. 
[a] Acknowledgment.—A  provi- 


sion in the trust instrument that all 
grants made by the trustee should 
be acknowledged does not invalidate 
a lease made by the trustee, tite exe- 
cution of which was not acknowledged 
but proved by the subscribing wit- 
ness. Connelly v. Haggarty, 56 A. 
371, 65 N.J.Eq. 596 [aff 64 A. 1133, 68 
N.J.Eq. 794]. 


11. Pennsy)vania Horticultural So- 
ciety v. Craig, 87 A. 678, 240 Pa. 137. 
12. In re James, 64 L.J.Ch. 686. 


[a] Such a lease may also be made 
by the trustees for the purpose of 
effectuating a previous contract for 
the lease made by the tenant for life. 


Davis v. Harford, 22 Ch.D. 128. 


13. Ohio Oil Co. v. Daughetee, 88 
N.E. 818, 240 Tl). 361, 36 L.RLAN.S: 
1108. Contra Re Barker, 88 L.T.Rep. 
N.S. 685; Harter v. Harter, [1913] 
W.N. 104. 


14. Raynolds v. Browning, King & 
Co., 217 N.Y.S. 15, 217 App.Div. 443 
[aff 205 N.Y.S. 748, 123 Misc. 367 (aff 
157 N.E. 884, 245 N.Y. 623) ]. 


15. Raynolds v. Browning, King & 
Co., ,supra. 


16. Tolson vy. Sheard, 5 Ch.D. 19. 


17. Madison Trust Co. Floyd, 136 
N.Y.S. 213, 151 App.Div. 722. 


1s. Ulrich v. Ulrich, 18 N.Y.S. 570, 
63 Hun 6338. 
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Application of rent money. The lessee is not 
bound to see to the application of rent money.!® 


Covenant to putchase buildings erected by lessee. 
In the absence of a special power to do so, a trus- 
tee cannot bind his cestui que trust to purchase 


buildings erected by the tenant.?° 


Option to purchase in lease. It has been held that, 
in the absence of express authority conferred by 
the trust instrument, a trustee cannot grant a lease, 
with an option to be exercised within seven years, 


at a fixed price.” 


Lease made by receiver pending appointment of 
A lease made by a receiver of the 
trust estate, appointed by the court pending the 
appointment of a new trustee, is valid.?? 


new trustee. 


Renewal of lease. 


Approval by court. A trustee’s lease of property 
for rent greatly exceeding what the cestuis que trust 


19. First Presbyterian Church of 
Raleigh v. Sinclair Refining Co., 157 
S.E. 438, 200 N.C. 469. 


20. North v. Augusta Real Estate 
Ass'n, 155 A. 36, 130 Me. 254. 


21. Oceanic Steam Nav. Co. v. 
Sutherberry, 16 Ch.D. 236. But see 
Close v. Means, (Man.) [1932] 1 Dom. 
L.R. 210 (holding that an option 
which required the holder to pay one 
hundred dollars down, and twenty- 
five dollars a month as long as he 
held the option until the sum of one 
thousand dollars had been paid, was 
in fact an immediate transaction, and 
was, on this ground, distinguishable 
from the rule as stated in the text). 


Sale of trust property in general 
see supra §§ 594-655. 


22. Bayly v. Gaines, 
Lao. 


23. McCrory v. Beeler, 142 A. 587, 
155 Md. 456. 


{a] Mlustration.—Where lessee, 
subletting leased storerooms for two 
hundred dollars a month more rent 
than stipulated in the lease and re- 
newal option, never made any im- 
provements, which the lease required 
to be made from time to time at a 
cost of ten thousand dollars or more 
to entitle the lessee to renewal, the 
court could properly consider the re- 
newal as a, distinct proposition, in a 
proceeding by cestuis que trustent to 
set aside the lease. McCrory vy. Beel- 
er, 142 A. 587, 155 Md. 456. 


24. McCrory vy. Beeler, supra. 


2 sCOUTIS IV. 0. Lan iratt & Bros. 
Co., 196 N.Y.S. 135, 119 Misc. 260 [aff 
198 N.Y.S. 908, 206 App.Div. 625]. 


26. Coutts vy. J. L. Kraft & Bros. 
Co., supra. 


27. Gomez v. Gomez, 31 N.Y.S. 206, 
81 Hun 566 [aff 41 N.E. 420, 147 N.Y. 
195]. 


28. Wilmington Trust Co. v. Car- 
row, 125 A. 350, 14 Del.Ch. 290; Seaton 
vy. Lunney, 27 Grant Ch. (Ont.) 169. 
But see Whitelock v. Dorsey, 88 A. 
241, 121 Md. 497 (holding that a tech- 
mical answer was insufficient and that 
a trustee should have answered stat- 
ing his reasons why trust property 


(Va.) 2 S.E. 


In a proceeding by cestuis que 
trust to set aside a lease, the court may, under 
some circumstances, consider a proposed renewal 
under an option contained in the lease as a new 
proposition submitted for their approval.*® 


- TRUSTS 


tune.?4 


[§§ 664-666 


had previously received may be approved nune pro 
A person leasing property from a trustee 
subject to the court’s approval impliedly agrees to 
do whatever is reasonably necessary to secure suclr 
approval,?* and the lessee cannot prevent the obtain- 
ing of such approval, and then avail itself of such 


lack of approval as a defense to its obligation.”® 


lessee. 


should not be leased to his cotrustee 
for a term of one year, in view of the 
facts of the case which were that the 
wife of the petitioner was one of the 
cestuis que trustenut, that the prop- 
erty had been fitted up for her use 
and she had occupied it for twenty 
years, and that the full rental value 
was being procured for the benefit of 
the estate). 


29. Wilmington Trust Co. v. Car- 
row, 125 A. 350, 14 Del.Ch. 290. 


30.) in rey Jeffeock,) 517 LidrCh eb 0c. 


31. Campbell v. Kawananakoa, 31 
Hawaii 500; Raynolds v. Browning, 
Kaneutgce Cow 2AUIN a Yas Layee diieeAnns 
Div. 443 [aff 205 N.Y.S. 748, 123 Misc. 
367 (aff 157 N.E. 884, 245 N.Y. 623)]. 


[a] Will held to authorize long 
term lease.—A will authorizing the 
trustee to lease for a period beyond 
the duration of the trust, with au- 
thority to make proper or necessary 
covenants, if the lease contemplated 
building operations, it authorized the 
trustee to lease the premises for 
twenty-one years, with an option to 
renew for a like period. Raynolds v. 
Browning, King & Co., 217 N.Y.S. 15, 
217 App.Div. 443 [aff 205 N.Y.S. 748, 
123 Misc. 367 (aff 157 N.E. 884, 245 
N.Y: 623) ]. 


[b] Implied permission.—Author- 
ity to execute leases which may run 
beyond the term of the trust may be 
impliedly given, as, for instance, 
where the power to execute them is 
necessary to accomplish the purposes 
of the trust. Russell v. Russell, 145 
A. 648, 109 Conn, 187, 63 A.L.R. 783. 


‘[e] Grant by harbor commission- 
ers of exclusive occupation of a wharf 
for forty years is within their power, 
and in due fulfillment of the objects 
of the trust. Taylor v. Montreal 
Harbor Com’rs, 17 Que.Super. 275. 


{[d] In Wisconsin.—(1) “It is a 
well-established rule that the power 
of trustees to make a lease is in gen- 
eral limited to the period of the 
trust, unless it shall be shown, first, 
that the period for which the lease 
was made is an ordinary, usual, and 
customary one, and essential to pro- 
cure a reasonable income from the 
property; second, that the trustees 


‘ 


Collateral attack of lease under decree of court. 
A deeree of court having jurisdiction of the parties 
and subject matter, authorizing a lease of trust 
premises, is not subject to a collateral attack.?7 


[§ 665] 2. Whe May Be Lessee. 
for the trustee himself,?* or his wife,?® to become 
A lease may be granted to a limited com- 
pany, under an express power to grant leases to “any 
person or persons” who the trustees think fit.°° 


[§ 666] 3. Time for Which Lease May Be Made. 
It is the general rule that, in the absence of per- 
mission in the trust instrument,?? a lease must not 
be made to continue an unreasonable length of 
time?2 after the termination of the trust, either 
directly or by means of renewals,?? notwithstand- 
it might be for the best interest of the beneficiaries 


It is improper 


are authorized by the terms of the 
instrument creating the trust to enter 
into a lease for a period which will 
terminate beyond the termination of 
the trust; and third, that the making 
of a long-time lease is reasonably. 
necessary for the preservation of the 
trust estate, which might otherwise 
be’ lost or destroyed” (In re Caswell’s 
Will, 222 N.W. 2385, 236, 197 Wis. 327, 
61 A.L.R. 1359); (2) under this rule 
it has been held that, in the absence 
of authority in the trust instrument, 
the trustees could not enter into a 
ninety-nine year lease (In re Cas- 
well’s Will, supra). (3) Power given 
the trustee to manage and control all 
of the estate has been held to au- 
thorize impliedly a long term lease 
extending beyond the termination of 
the trust. In re Gray’s Estate, 220. 
N.W. 175, 196 Wis. 383; Upham v. 
Plankinton, 140 N.W. 5, 152 Wis. 
275, 48 L.R.A.N.S. 1004, Ann.Cas. 
LOI4ACT3 762 


32. In re Hubbell, 113 N.W. 512, 
135 Iowa 637, 18 L.R.A.N.S. 496, 14 
Ann.Cas. 640; North v. Augusta Real 
Bstate Ass’n, 155 A. 36, 130 Me. 254> 
McCrory Stores Corporation v. Ben- 
nett, 152 A. 258, 159 Md. 568; Sweeney 
v. Hagerstown Trust Co., 125 A. 522, 
144 Md. 612. 


[a] Lease for five years where life 
beneficiary had a life expectancy of 
over eight years is not an unreason- 
able term, and is valid, notwithstand- 
ing the death of the life beneficiary 
before the expiration of that term. 
Sweeney v. Hagerstown Trust Co., 
125 A. 522, 144 Md. 612. 


33. Cal—Hunt v. Lawton, 245 P. 
808, 76 Cal.App. 655; South End 
Warehouse Co. v. Lavery, 107 P. 1008, 
12 Cal.App, 449. 


Hawaii.—Campbell vy, .Kawanana- 
koa, 31 Hawaii 500. 


Iowa.—Watland yv. Good, 179 N.W. 
613, 189 Iowa 1174; In re Hubbell, 113 
N.W. 512, 135 Iowa 687, 13 3..R.A.N.S. 
496, 14 Ann.Cas. 640. 


Md.—Sweeney v. Hagerstown Trust 
Co., 125 A. 522, 144 Md. 612. 


Mass.—Bergengren y. Aldrich, 
N.E. 667, 139 Mass. 259. 


Mo.—St. Louis Union Trust Co. v. 
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For later cases, develonments and changes in the law see Annotations, same title and section number, 


§ 666] 


and remaindermen;** but it is held that a lease 
for a longer term than the trust is void only as to 
However, on a showing of reasonable 
necessity to effectuate the purposes of the trust, 
the court may authorize the trustee to make a lease 
extending beyond the termination of the trust,?® 
even though this is a longer period than authorized 
Apparently, in at least 
one jurisdiction, the court will authorize the trus- 
tee to make a long term lease when such appears 
to be for the best interest of the trust estate.38 
on a showing of reasonable necessity for a long term 
lease, a power to sell, given in the trust instrument, 


the excess.*5 


by the trust instrument.?7 


‘Van Raalte, 259 S.W. 1067, 214 Mo. 
App. 172. 


N.Y.—Gomez v. Gomez, 41 N.E. 420, 
147 N.Y. 195; Wier v. Barker, 93 N. 
Y.S. 732, 104 App.Div. 112; Matter of 
One Hundred and Tenth St., 81 N.Y.S. 
32, 81 App.Div. 27; Matter of Mc- 
Caffrey, 3 N.Y.S. 96, 50 Hun 371; In 
re Armory Bd., 60 N.Y.S. 882, 29 Misc. 
I, “30 IN. Y.Civ.Proc, “123: 


N.C.—Cox vy. Kinston Carolina R. & 
Lumber Co., 95 S.E. 623, 175 N.C. 299 
[quot Cyc]. 


Pa.—Standard Metallic Paint Co. v. 
Prince, Mic. Cong AS 411. 13836 Pas 
474; Craig’s Hst., 24 Pa.Dist. 851. 


Eng.—Salamon vy. Sopwith, 35 L.T. 
Rep.N.S. 826. 


Ont.—Kirkpatrick v. Lyster, 
Grant Ch. 323 [aff 16 Grant Ch. 17]. 


[a] Trust limited to lives of trus- 
tees.—A lease for thirty years is val- 
id, although the trust was limited to 
the life of the survivor of the trus- 
tees, the youngest of which had a life 
expectancy of over twenty-eight 
years, as the probability of death of 
the youngest trustee is not so cer- 
tain as to render the lease void. 
Siow Coty. Conn, 1725P.-804, 88.0r. 

42. 


{b] In Pennsylvania (1) while it 
has been held that a long term lease 
might be treated as a sale of the 
premises, and subject to the laws 
regulating such sales of trust prop- 
erty (Freeman’s Estate, 37 A. 591, 181 
Pa, -405,, 59 Am.SR. 659), oC) and 
while it has also been held that a 
trustee cannot make a long term lease 
against the objection of the sole bene- 
ficiary (Hollin’s Estate, 16 Pa.Dist. 
441), (3) or beneficial remaindermen 
(Archambault’s Estate, 29 Pa.Dist. 
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77), (4) it is held that a trustee is 
justified in refusing a lease for a 
term over five years in duration 


(Craig’s Estate, 24 Pa.Dist. 851); (5) 
but where a lease of thirty years is 
necessary to carry out the purposes 
of the trust, such lease is valid, al- 
though there is not express power to 
make a long term lease conferred in 
the trust instrument (Pennsylvania 
Horticultural Society v. Craig, 87 A. 
678, 240 Pa. 137). 


[ec] In England (1) a short letting 
from year to year is permissible when 
consistent with the purposes of the 
trust (In re North, [1909] 1 Ch. 625; 
Fitzpatrick v. Waring, L.R. 11 Ir. 
35), (2) and it seems that a lease for 
such a term is all that is permissible, 
in the absence of express authority 
for the making of a longer lease ap- 
pearing in the trust instrument, a 
holding that a lease for ten years is 
valid (Naylor v. Arnitt, 1 Russ.&M. 
501, 5 Eng.Ch. 501, 39 Reprint 193) 
(3) being discredited by later cases 
(In re Shaw, L.R. 12 Eq. 124; Wood 
Vv. aeons 10 Beav. 541, 50 Reprint 
690). 


TRUSTS 


time.*? 


Up- 


Right of trustee to execute renew- 
al lease after termination of trust 
see Landlord and Tenant § 137. 


34. In re Caswell’s Will, 222 N.W. 
235, 1972 Wiss 327%) 61 “AtLAR. 1359" 


35. Cal.—Hunt v. Lawton, 245 P. 
803, 76 Cal.App. 655. 


Hawaii—Campbell v. Kawananak- 
oa, 31 Hawaii 500. 


Iowa.—Hubbell v. Hubbell, 154 N. 
W. 867, 172 Iowa 538; In re Hubbell, 
113 N.W. 512, 135 Towa 637, 13 L.R.A. 
N.S. 496, 14 Ann.Cas. 640. 


Me.—North v. Augusta Real Estate 
Ass’n, 155 A. 36, 130 Me. 254. 


N.Y.—Matter of One Hundred and 
Tenth St., 81 N.Y.S. 32, 81 App.Div. 
27; Tredwell v. Tredwell, 148 N.Y.S. 
391, 86 Misc. 104. 


36. Northern Trust Co. v. Thomp- 
son, 168 N.E. 116, 336 Ill. 137 [rev 245 
Ill.App. 20]; Marsh v. Reed, 56 N:E. 
306, 184 Ill. 263 [aff 64 Ill.App. 535]; 
Marshall’s Trustee v. Marshall, 7 S.W. 
(2d) 1062, 225 Ky. 168, 61 A.L.R. 1365; 
Black v. Ligon, 5 S.C.Eq. 205. See 
Watland v. Good, 179 N.W. 613, 189 
Iowa 1174; In re Hubbell Trust, 113 
N.W. 512, 135 Iowa 637, 138 L.R.A.N.S. 
496, 14 Ann.Cas. 640 (both recogniz- 
ing the rule); Waddell v. United 
Cigar Stores of America, 142 S.B. 585, 
195 N.C. 434 (holding that, due to the 
life expectancy of two beneficiaries, a 
thirty-year lease should not extend 
beyond the termination of the trust, 
and stating that the pivotal question, 
in deciding whether or not a lease ex- 
tending beyond the termination of the 
trust was binding on the remainder- 
man, was whether all parties who are 
or may be affected with an interest 
in the property had actual or virtual 
representation at the hearing). 


[a] In Connecticut the rule has 
been stated to be that, if the neces- 
sity for such a long term lease is rea- 
sonably clear, the trustee may make 
a lease extending beyond the dura- 


tion of the trust, but if the necessity |}: 


of such a lease is not clear, trustees 
should seek the advice of the superior 
court as to the period they may be 
made to run. Russell v. Russell, 145 
A. 648, 109 Conn. 187, 63 A.L.R. 788. 


[b] Trustee, should submit to 
court desirability of such lease, and 
the terms thereof, and have the court 
determine whether or not he should 
make the lease, or make other ar- 
rangements. Labatut v. Delatour, 54 
How.Pr. (N.Y.) 435. 


[c] Necessity for such lease held 
lacking.—St. Louis Union Trust Co. 
v. Van Raalte, 259 S.W. 1067, 214 Mo. 
App. 172. 


Instructions of court generally see 
supra §§ 540-548. 


37. Marsh v. Reed, 56 N.E. 306, 
184 Ill. 263 [aff 64 Ill.App. 535]; Mat- 
a of Philadelphia, 2 Brewst. (Pa.) 
462. 


[65 C.J.] 793 


has been held to authorize the trustee to make a 
long term lease.*® 


Statutory provisions. 
trustee may execute leases of trust property not 
to exceed a certain period*® have been construed as 
permissive,‘! and to enlarge, rather than to restrict, 
the general power of trustees to lease,*? operating 
to relieve the trustee from personal liability in case 
the trust is terminated before the expiration of that 
Consequently, leases for the entire length 
of the statutory period, including an option to re- 
new,** or for a term exceeding the statutory pe- 
riod,#* are valid, as long as the trust endures, sub- 


Statutes providing that the 


[a] Reason for rule.—‘“‘The decree 
does not defeat the trust, but was en- 
tered upon the theory that its pro- 
visions were necessary to carry into 
execution the design of the donor. 
The requirement that the leasing 
should be for periods not longer than 
10 years was no doubt dictated by the 
belief of the donor that the rental 
value of the property would increase, 
and that short terms of fetting the 
property for rent would best conserve 
one of the ends he designed to secure, 
namely, to provide an income for his 
wife and his children. The business 
judgment of the donor was no doubt 
correct at the time; but in this in- 
stance, as is so frequently true in 
other cases, it is demonstrated it is 
not within the power and judgment 
of man to infallibly anticipate fu- 
ture events, and direct that which 
shall be the wiser course to be pur- 
sued in after years. The question be- 
ing one which relates merely to the 
better or more judicious mode of 
managing and controlling the subject- 
matter of the trust in order that the 
design and wishes of the donor may 
be more completely accomplished, the 
stringent rule which properly obtains 
when the application is to devest the 
trustee of the title to the property 
which is the subject-matter of the 
trust, and vest such title in direct op- 
position to the will of the donor, 
ought not to be given full applica- 
tion.”” Marsh v. Reed, 56 N.E. 306, 
310, 184 Ill. 263 [aff 64 Ill.App. 535]. 


88. Packard v. Illinois Trust & 
Savings Bank, 104 N.E. 275, 261 III. 
450; Denegre v. Walker, 73 N.E. 409, 
214 Ill. 113, 105 Am.S.R. 98, 2 Ann.Cas. 
787. 


39. Marshall’s Trustee v. Marshall, 
S.W.(2d) 1062, 225 Ky. 168, 61 A.L. 

1365. But see Evans v. Jackson, 
6 E.J.Ch. 8, 8 Sim: 217, 8 Ens.Ch. 207; 
59 Reprint 87 (holding an agreement 
by trustees to grant an underléase 
prima facie inconsistent with a trust 
for sale). 


Power to sell as including power to 
lease generally see Powers § 76. 


40. See statutory provisions. 


41. Weir v. Barker, 93 N.Y.S. 732, 
104 App.Div. 112; Frankford Trust 
Cow v.'D: Av ‘Schulte; Inc) 1637 Aw 747, 
302) Paw 420) 


42. Weir v. Barker, 93 N.Y.S. 782, 
104 App.Div. 112; Frankford Trust 
Cos vei DavAcySchulte; ines os ear 47 
302 -Pa. 421. 


43. Frankford Trust Co. v. D. A. 
Schulte, Inc., supra. 


44. Weir v. Barker, 93 N.Y.S. 732, 
104 App.Div. 112. 


45. Coutts v. J. L. Kraft & Bros. 
Co., 196 N.Y.S. 135, 119 Mise. 260 [aft 
198 N.Y.S. 908, 206 App.Div. 625]; 
Frankford Trust Co. v. D. A. Schulte, 
Inc., 153 A. 747, 302 Pa. 421. But see 
Raynolds v. Browning, King & Co., 
217 N.Y.S. 15, 217 App.Div. 443 [aff 
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jeet only to the contingency of the trust being ter- 
minated during the term of the lease.4®° Under such 
a statute, the lease may be made before, as well as 
after, the entry of a final order as provided for in 
the statute authorizing the transaction.4* Such a 
statute is not applicable where the will expressly 
authorizes a lease for a term extending beyond the 
termination of the trust.48 A statute providing that 
the court may, if it appears to be for the benefit of 
the estate and not contrary to the provisions of 
the trust, authorize a lease to extend beyond the 
duration of the trust, is not applicable to a trust 
which provides that all authority of the trustees 
shall terminate with the trust.*® 


[§ 667] 4. Amount of Rental. <A lcase of trust 
property will be set aside where it is for a nominal 
rental or gross undervalue.®° In determining wheth- 
er or not a rent is reasonable, regard is to be had 
to the character of the property,®t the purpose 
of the trust,®? the local custom in reference to sim- 
ilar property,®* and all the conditions attending 
the execution of the lease.6* Where trustees let 
trust realty at a low fixed rent, taking a premium 
for the leases, which premiums are applied to the 
purposes of the trust, their action is valid.5> The 
trustees are not under a duty to offer property at 
auction for lease to the highest bidder,®® and if 


205 N.Y.S. 748, 123 Misc. 367]; Miller 
v. BE. & M. Theatre Corporation, 235 
N.Y.S. 595,'134 Misc. 684 (both stat- 
ing that a lease made by the trustee 
for over a term of five years would -53. 
be invalid without an application to ]|Trow, Supra. 
the supreme court). 


46. Aimone Mfg. Co. v. Schultz, 
205 N.Y.S. 170, 210 App.Div. 41 [aff 55 
148 N.E. 748, 240 N.Y. 662]; 39 Cort- 304 0 
landt St. Corporation v. Lambert, 205 4 
N.Y.S. 161, 209 App.Div. 575; Weir 56. 
v. Barker, 93 N.Y.S. 732, 104 App.Div. 
PZ -Coutts vi Js Iu, Kratt é& Bross Co., 
196 N.Y.S. 135, 119 Misc. 260 [aff 198 
N.Y.S. 908, 206 App.Div. 625]; Frank- 
ford Trust Co) Vv. Db!) 7A.) Schulte, Inc:, 
153 A. 747, 302 Pa. 421. 


47. Coutts v. J. L. Kraft & Bros. 
Co., 196 N.Y.S. 135, 119 Misc. 260 [aff 
198 N.Y.S. 908, 206 App.Div. 625, overr 
Beaumont Const. Co. v. Higdon Ele- ed 
vator Co., 196 W.Y.S. 131 (rev 197 N. | pnown 
YESS Dials 203 App.Div. 819)]. 911, 148 Md. 638. 


48. Raynolds v. Browning, King & 57. 
Co., 205 N.Y.S. 748, 123 Misc. 367 [aff 
217 N.Y.S. 15, 217 App.Div. 443]. [a] 


row, Supra. 


row, supra. 


Loft, Inc. 
911, 148 Md, 688. 


[a] 
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row, 125 A. 350, 14 Del.Ch. 290. 
52. Wilmington Trust Co. v. Car- 


Wilmington Trust Co. v. Car- 
54. Wilmington Trust Co. v. Car- 60. 
Frey’s Estate, 29 Leg.Int. (Pa.) 61. 


v. Seymer, 


but properly leas- 
it to the highest bidder 
Loft, Inc, v. Seymer, 129 A. 


Loft, Inc. v. Seymer, supra. 
Thus it is not the law that, up 65. 


[§8 666-670, 


they accept an offer which is the highest they have 
reason to expect, at the time of their acceptance, 
the court will not reject the lease thus made and 
receive a better offer from another.°* 


. Power of beneficiary to compel making of new 
lease. <A eestui que trust may bring a bill in eq- 
uity against his trustee, who has executed a lease 
with an inadequate rent, to compel him to make a 
new lease at a full rent, regardless of the old 
lease.®§ 


[§ 668] 5. Execution; Joinder of Trustees. The 
lease must be properly executed by all®® the trus- 
tees,°° or by one or more acting as agent or agents 
for the others,®°! or ratified by the other trustee 

trustees®2 by signing the lease,°* mere silence 
being insufficient;*4 but even though it is unau- 
thorized or improperly executed, it is generally not 
considered void but only voidable.®* 


{[§ 669] 6. To Whom Should Rents Be Paid. 
Unless directed by the court to be paid directly to 
the cestui que trust,°* rents due under leases of 
trust property should be paid to the trustee.°7 


[§ 670] 7. Rights of Lessee, The lessee may hold 
the trust estate liable for a failure to perform 
covenants,®® even though the ultimate liability may 


Where several trustees under a will 
were authorized to lease real estate, 
an agreement by one of them to a 
substitution of tenants would not be 
binding on the others. Angell v. 
Moni, 121 A, 126, 45 R.I. 186. 


- Landon y. Litchfield, 11 Conn. 
il: 


Winslow v. Baltimore, etc., R. 
Co., 23 S.Ct. 4438, 188 U.S. 646, 47 L. 
Ed. 635 [rev 18 App.D.C. 438]. 


62. Corse v. Corse, 39 N.E. 630, 144 
N.Y. 569. 


Winslow v. Baltimore, etc., R. 
23 S.Ct. 443, 188 U.S. 646, 47 L. 
Ed. 6385 [rev 18 App.D.C. 438]. 


64. Winslow v. Baltimore, ete., R. 
Co., Supra. But see Vanleer’ $ Appeal, 
24 Pa. 224 (stating that long acqui- 
escence on the part of the trustees 
who did not expressly join in the 
lease justified an inference that the 
trustee who did execute the deed act- 
ed by their authority). 


Pennock v. Lyons, 118 Mass. 


129 A. 


Illustration.—Where the only 

other bidder known to the trustees, 63. 
seeking to make a long term lease of Co., 
trust property, was one insisting on 
acceptance of a lower bid, the trus- 
tees were not under a duty to offer 
the property at auction for lease to 
the highest bidder, 


then 


49. Campbell v. Kawananakoa, 31 
Hawaii 500. 


[a] Reason for rule.—‘“‘As_ the 
trustee is given full power to hold, 
exchange, invest, reinvest, sell, and 
convey the property, plainly it may 
make a lease which is only a sale 
of the property for the term of the 
lease. The greater under the broad 
powers conferred by the will includes 
the less.’”” Marshall’s Trustee v. Mar- 
shall, 7 S.W.(2d) 1062, 1063 , 225 Ky. 
168, 61 A.L.R. 1365. 


50. Wilmington Trust Co. v. Car- 
ROW Leo PAL oo0, LA DeliCim 72908 
Thornton v. Harris, 53 S.E. 341, 140 
N.C. 498; <Atty.-Gen. v. Cashel, 2'.C, 
&L. 1, 3 Dr.&War. 294. 


[a] Mlustration.—A lease for a 
term of two hundred years at a rent- 
al of twenty dollars for the entire 
term is inadequate. Thornton v. Har- 
ris, 53 S.E. 341, 140 N.C. 498. 


51. Wilmington Trust Co. v. Car- 


to moment of final ratification by the 
court, an acceptance by the trustee 
of an offer to lease trust property is 
without any effect, and that the trus- 
tee can take no action giving such 
offer greater standing than that of 
a bid. Loft, Inc. v. Seymer, 129 A. 
911, 148 Md. 638. 


5 UR Griffen v. Ford, 14 N.Y.Super. 
123. 

59. Winslow v. Baltimore, etc., R. 
Co., 23 S.Ct. 448, 188 U.S. 646, 47 LL. 
Ed. 635 [rev 18 App.D.C. 438]; Hoo- 
sier Mining Co. v. Union Trust Co., 


191. S.-W. 305, 173 Ky. 505; Davis v. 
Lewis, 8 Ont. 1. 
[a] Modification.—(1) Where 


trustees under a will jointly execut- 
ed a lease of trust property, with an 
option to the lessee to purchase, it 
was not competent for one alone to 
execute a paper materially altering 
the terms of the original option. 
Hoosier Mining Co. v. Union Trust 
Co:,, LOWS IW. 805; 73 Ky. 75 Obi 72) 


92. 


66. Witts’ Adm’r v. Warwick, 3 S. 
BE. 352, 83 Va. 699. 


67. Determann v. Luehrsmann, 37 
N.W. 330, 74 Iowa 275; Clark v. "Ab- 
bott, 1 Md.Ch. 474. 


Collection and accounting for rents 
and profits see supra §§ 556, 557. 


68. Miller v. Smythe, 18 S.E. 46, 
92 Ga. 154. 


[a] Covenant to renew or buy im- 
provements.—(1) Under a covenant 
to renew the lease or pay for the im- 
provements made by the tenant, the 
trust estate is liable, upon the refus- 
al of the trustee to renew the lease, 
for whatever improvements have been : 
made (Robinson y. Kettletas, 4 Haw. 
(N.Y.) 67); (2) but where the trus- 
tee has no funds, or means of raising 
funds, to purchase the improvements, 
he will not be held liable for renew- 
ing the lease (Gomez v. Gomez, 54 ‘ 
YS?) 237; 33) App: Dive) 379): 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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fall upon the trustee rather than the cestui que 
trust.°° A covenant that the tenant should make 
the necessary repairs is valid and binding and may 
be enforced by the lessee.?° 


[§ 671] 8. Estoppel or Ratification of Lease by 
Beneficiary. A beneficiary who expressly consents 
to a lease ofthe property by the trustee is estopped 
from questioning the validity of the lease.71  Like- 
wise, the beneficiaries may, by knowledge of, and 
acquiescence in, a lease by trustees to one of their 
number or to a corporation formed by him, be es- 
topped to question its validity.72 -A_ beneficiary 
who, on termination of the trust, assumes the rights 
of lessor under a lease made by the trustee, cannot 
deny its validity up to that time,’7* but mere ac- 
ceptance of rents is not necessarily a ratification of 
the lease made by the trustee.** Where the les- 
see has expended money in improvements, and the 
eestuis que trust have received the rents and prof- 
its for several years, a: court of equity will not 
assist them to avoid the lease on the grounds that 
all the trustees did not join in the lease.7> 


69. Chestnut v. Tyson, 16 So. 723, [a] 
105 Ala. 149, 538 Am.S.R. 101. 

70. Truscott: v. Diamond Rock 
Boring Co., 20 Ch.D. 251. 248. 

71. Davis v. Harrison, 240 F..97, [b] 
Lbsre.ClAS 133. 


72. In re Hill’s Estate, 82 A. 338, | ments, and suc 
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Power for trustees to hold im- 
plies power to invest, 
pay out the income. 

bergh’s Will, 258 N.Y.S. 651, 144 Misc. 


Where no express authority is [a] 
given to the trustee to make invest- 
authority is neces- 
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[§ 672] F. Investments’*—1. Duty To Invest 
and Care Required. The general rule is well set- 
tled that, where trust money cannot be applied 
either immediately or within a short time to the 
purposes of the trust, it is the duty of the trustee 
to make the fund productive to the cestuis que trust 
by the investment of it on some proper security,*? 
and a duty to invest arises by necessary implication 
from a direction to pay over the interest’® or in- 
come.’® Jn the investment of trust funds the trus- 
tee must exercise sound discretion as well as good 
faith and honest judgment.8® As long as the trus- 
tee himself invests the property,’ other than in 
his own business,*? and, in accordance with the re- 
quirements, 1f any, imposed in the trust instrument 
or by applicable statutes or order or rule of court,** 
he is not an insurer;** neither is he required to 
be infallible in his judgment, or to possess the 
power of anticipating events not generally looked 
for,®> and the fact that his judgment turned out 
to be wrong is not a showing that he failed to ex- 
ereise a sound discretion. The true rule which 


Pabst v. Goodrich, 113 N.W. 398, 133 
Wis. 43, 14 Ann.Cas. 824. 


PO ep re Somerset, [1894] 1 Ch. 


reinvest, and 
In re Harden- 


Investment of trust funds in 
unlisted oil and moter stocks, un- 
known to legitimate investors, was 


79 N.J.Eq. 521. 
73. North v. Augusta Real Estate 
Ass’n, 155 A, 36, 130 Me. 254. 
74. Cox v. Kinston Carolina R., 
CECA ICO 05) Sil, 0623, 175 NGC: 299. 
75. Vanleer’s Appeal, 24 Pa. 224. 
76. Cross references: 


Liability for interest in case of fail- 
ure to invest see infra § 708. 


Power of trustee to purchase: 
Property from himself for trust see 
supra § 520. 
Trust property for himself see su- 
pra §§ 642-645. 


77. Conn.—Wight v. Lee, 126 A. 
218, 101 Conn. 401; Adams v. Spald- 
ing, 12°’Conn. 350. 


Ky.—Citizens’ Nat. Bank v. Jeffer- 
son, 11 S.W. 767, 88 Ky. 651, 11 Ky.L. 
174. 

Md.—Siechrist v. Bose, 39 A. 745, 
87 Md. 284. 


Mass.—Ogden v. Allen, 114 N.E. 
862, 225 Mass. 595. 
Mich.—Cheever v. Ellis, 96 N.W. 


1067, 1384 Mich. 645. 


Miss.—Sinking Fund Com’rs_ v. 
Walker, 7 Miss. 143, 38 Am.D. 433. 


Mo.—Drake v. Crane, 29 S.W. 990, 
127 Mo. 85, 27 L.R.A. 653. 


N.H.—Kimball v. Reding, 31 _N.H. 
352, 64 Am.D. 383; Knowlton v. Brad- 
ley, 17 N.H. 458, 43 Am.D. 609. 


N.J.—Wieters v. Hart, 63 A. 241, 67 
N.J.Eq. 507 [aff 64 A. 1135, 68 N.J.Eq. 
796). 

N.Y.—In re Jarvis’ Estate, 180 N. 
Y.S. 324, 110 Misc. 5; King v. Tal- 
bot, 40 N.Y. 76. 


Or.—Boehmer v. Silvestone, 186 P. 
26, 95 Or. 154. 
Pa.—Pray’s Appeal, 34 Pa. 100. 


S.C.—Nance v. Nance, 1 S.C. 209; 
Spear v. Spear, 30 S.C.EHq. 184. 


sary to accomplish the purposes of 
the trust, it is an incident of the office 
of trust. Kaiser’s Estate, 2 Lanc.L. 
Rev. (Pa.) 362 


78. Grothe’s Appeal, 
135 Pa. 585. 


79. Parkhurst v. Ginn, 117 N.E. 
202, 228 Mass. 159, Ann.Cas.1918E 982. 


so. U.S.—Lamar v. Micou, 5 S.Ct. 
221, LZ US. Ad 28) esis alah 


D.C.—Johns v. Herbert, 2 App.D.C. 
485. 


Hawaii.—Brown v. Brown, 22 Ha- 
waii 715. 


1ll1.—White v. Sherman, 48 N.E. 128, 
168 Ill. 589, 61 Am.S.R. 132; Suffolk 
v. Leiter, 261 Ill.App. 82. 


Ky.—Calloway v. Calloway, 
W. 241, 19 Ky.L. 870. 


Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374; Mattocks v. Moulton, 24 
A. 1004, 84 Me. 545; Emery v. Batch- 
elder, 3 A. 733, 78 Me. 233. 


Mass.—Creed v. McAleer, 175 N.E. 
7615-275 Mass=8535- 80) CAL R117; 
State Street Trust Co. v. De Kalb, 
157 N.D. 334, 259 Mass. 578; Lannin 
v. Buckley, 152 N.E. 71, 256 Mass. 
78°" Taft ve Smith wi0UN- B10381) 186 
Mass. 31; Thayer v. Dewey, 69 N.E. 
1074, 185 Mass. 68; Appeal of Dick- 
inson, 25 N.E. 99, 152 Mass, 184, 9 
L.R.A. 279; Brown v. French, 125 
Mass. 410, 28 Am.R. 254; Kinmonth 
v. Brigham, 5 Allen 270; Lovell v. 
Minot, 220) Pick 1164620 Amb. 2.068 
Richardson v,. Morey,' 18 Pick. 181; 
Harvard College v. Amory, 9 Pick. 
446. 


19 A. 1058, 


39 S. 


Mich.—Caspari v. Cutcheon, 67 N. 
W. 1093, 110 Mich. 86. 


N.Y.—In re_Cady’s Estate, 207 N. 
Y.Si° $85, 211, App: Div. 3:73. 


N.C.—Nelson v. Hall, 58 N.C. 32. 


Pa.—In re Hart, 53 A. 364, 203 Pa. 
480. 

Wis.—In re Allis’ Estate, 209 N. 
W. 945, 210 N.W. 418, 191 Wis. 23; 


not made in good faith, and in the ex- 
ercise of sound discretion, nor was 
their retention the exercise of reason- 
able care to protect the estate against 
loss. In re Cady’s Estate, 207 N.Y.S. 
385, 211 App.Div. 373. 


81. In re Kirkman’s Estate, 256 
N.Y.S. 495, 143 Misc. 342. See Mc- 
Collister v. Bishop, 80 N.W. 1118, 78 
Minn. 228 (stating that, if the trus- 
tee enters into any arrangment with 
reference to trust funds which sur- 
renders or limits his control over 
them, he becomes a guarantor of the 
fund, irrespective of his motives, or 
whether his surrender of control was 
the cause of the loss of the fund). 


82. Bangor v. Beal, 26 A. 1112, 85 
Me. 129. 


83. Liability of trustee for loss 
see infra §§ 701-704. 


heen Ala.—Mann v. Rudder, 144 So. 


N.Y.—In re Cady’s Estate, 207 N.Y. 
S. 385, 211 App.Div. 373; Jones v. 
Jones, 2 N.Y.S. 844, 50 Hun 603; In re 
Pollock’s Will, 236 N.Y.S. 149, 134 
Mise. 212. 


N.C.—Moore v. Bure, 7 S.BE. 471, 
101 N.©F 11) 9° Am:S°Rs 117; Nelson tv: 
Hall 58h N.Gry32: 


Feta re Roach, 92 P. 118, 50 Or. 


ee aaa re Chapman, [1896] 2 Ch. 


85. Mann v. Rudder, (Ala.) 144 So. 
13; Lyon v. Foscue, 60 Ala. 468; 
Crabb v. Young, 92 N.Y. 56; McCabe 
v. Fowler, 84 N.Y. 314; Cridland’s Es- 
tate, 19 A. 362, 132 Pa. 479; Pleasants’ 
Appeal, 77 Pa. 356. 


{a] Preéminent knowledge and 
uncommon foresight are not required 
in a trustee. Myers v. Zetelle, 21 
Gratt. (62 Va.) 733. 


86. In re Clark’s Will, 177 N.E. 
397, 257 N.Y. 132, 77 A.L.R. 499; In re 
Sprong’s Estate, 259 N.Y.S. 77, 144 
Misc. 298. 
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should govern his conduct is that he is bound to 
employ such prudence and such diligence in the 
care and management of the estate or property as 
men of ordinary prudence, discretion, and intelli- 
gence employ in their own like affairs,§* not with 
a view to speculation,’ but rather to the perma- 


nent disposition of their funds, 


probable income, as well as the probable safety of 
It is not an unlimited 
authority to invest the money as an ordinarily pru- 


the capital to be invested.*® 


87. U.S.—Lamar v. Micou, 5 S.Ct. 
B21, 112 U.S. 462, 28 Ld... 751: 
Ala.—Foscue v. Lyon, 55 Ala. 440. 


Hawaii.—Brown v. Brown, 22 Ha- 
waii 715. 

1ll.—Suffolk v. Leither, 
82. 

Ky ee 


261 Ill.App. 


Nat. Bank y. Jeffer- 
son, 11 S.W. 767, 88 Ky. 651, 11 Ky.L. 
174; Merriwether v. Merriwether, 3 
KRy.L. 326. 


Me.—Mattocks v. 
1004, S84 Me. 545. 


Md.—Gilbert v. Kolb, 37 A. 423, 85 
Mad, 627. 


Mass.—Creed v. McAleer, 175 
WO1, 276 Massy 863) (80) A. UR! Liz: 
Dickinson’s Appeal, 25 N.E. 99, 152 
Mass. 184, 9 L.R.A. 279; In re Hunt, 
6 N.E. 554, 141 Mass. 515; Harvard 
College v. Amory, 9 Pick. 446 


Mich.—Michigan Home Missionary 
Society v. Corning, 129 N.W. 686, 184 
Mich, 395. 


.Y.—In re Clark’s Will, 
397, 267 N.Y. 132, 77 A.L.R. 499; Mc- 
Cabe v. Fowler, 84 N.Y. 314; King v. 
Talbot, 40 N.Y. 76; In re Cady’s HEs- 
tate, 207 N.Y.S. 385, 211 App.Div. 
873; Mills v. Hoffman, 26. Hun 594 
{rev on other grounds 92 N.Y. 181]; 
In re Sprong’s Estate, 259 N.Y.S. 77, 
144 Misc. 293; In re Parsons’ Hstate, 
267 N.Y.S. 389, 143 Misc. 368; In re 
Leavitt, 238 N.Y.S. 109, 1385 Misc. 387; 
In re Robbins’s Will, 287 N.Y.S. 409, 
185 Mise. 220; In re Pollock’s Will, 
286 N.Y.S. 149, 134 Misc. 212; In re 
Maloney’s HEstate, 198 N.Y.S. 788, 120 


Moulton, 24 A. 


N.E. 


177 N.E. 


Mise. 456; Powell v. Hill, 170 N.Y.S. 
OLOMe Dns POs Scat fb) Nis: segs 
Roosevelt v. Roosevelt, 6 Abb.N.Cas. 
447. 

N.C.—Fisher v. Fisher, 87 S.E. 113, 
170 N.C. 878; Moore v. Eure, 7 S.E. 
ST uO WN. Gyo AS aR. hs 

Or.—In re Roach, 92 P. 118, 50 Or. 


179. 


Pa.—In re Bartol, 38 A. 527, 182 Pa. 
407; Cridland’s Estate, 19 A. 862, 132 
Pa. 479; Fahnestock’s Appeal, 104 Pa. 
46; Witmer’s Appeal, 87 Pa. 120; 
ISyster’s Appeal, 16 Pa. 3872; Ed- 
wards’s Hstate, 6 Pa.Dist.&Co. 121. 


R.I.—Peckham v. Newton, 4 A. 758, 
15 RI. 321. 


S.C.—Taveau v. Ball, 6 S.C.Eq. 456. 


Vt.—Scoville v. Brock, 70 A, 1014, 
81 Vt. 405, 


Va.—Whitehead v. Whitehead, 9 S. 
E. 10, 85 Va. 870. 


Eng.—kKnox v. Mackinnon, 13 App. 
Cas. 753; Learoyd v. Whiteley, 12 
Anpcas. 27) (athe os -Ch. Ds VSATaR 
Speight v. Gaunt, 9 App.Cas. 1 [aff 
pi Ol Re By (dy In re De Pothonier, 
: Smithurst v. Has- 
490; In re Godfrey, 
Somerset v. Poulett, 


62 Tee Ch. 68 L.T.Rep.N.S. 613 
fs 4 on other grounds [1894] 1 Ch. 
231 
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considering the 


[a] Investment held not negli- 
gent.—Detre’s Estate, 30 Pa.Dist. 625. 


{b] Improper investment enjoin- 
ed.—Harrison’s Hst., 23 Pa.Dist. 605. 
[ec] Evidence held to show failure 


to use due discretion.—Durant _ v. 
pS: 189 N.Y.S. 385, 197 App.Div. 


[d] Term “reasonable safety,” as 
used in a will, authorizing invest- 
ments of trust funds compatible with 
reasonable safety, means the safety 
that a prudent man would use in the 
conduct of his own affairs. In re 
Leonard’s Will, 193 N.Y.S. 916, 118 
Misc. 598. 


88. Cal.—In re Gartenlaub’s Es- 
ae P. 209, 185 Cal. 648, 16 AL. 
Tess) 


Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 3874. 


N.Y.—In re Cady’s Estate, 207 N. 
Y.S. 385, 211 App.Div. 373; Steele v. 
Eicopales 120) IN. YeSw 5695 135 App.Div. 


Or.—Boehmer v. Silvestone, 186 P. 
2650 9b Ory Ab 4. 


Tex.—Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Commn.App.) 236 
S.W. 78 [aff (Civ.App.) 221 S.W. 650]. 


[a] Right to speculate reserved. 
—One who assigns a mortgage in 
trust for himself and wife, reserving 
the right to direct how the proceeds 
shall be invested, may thereafter use 
the funds for speculation. Rice v. 
Halsey, 142 N.Y.S. 58, 156 App.Div. 
802 [aff 109 N.E. 1091, 215 N.Y. 656]. 


89. Hawaii—Brown vy. Brown, 22 
Hawaii 715. 


Me.—Tarbox v. Tarbox, 89 A. 194, 
111 Me. 374; Emery v. Batchelder, 3 


A. 733, .78 Me. 233. 
Mass.—Dickinson’s Appeal, 25 N-E. 


99, 152 Mass. 184, 9 L.R.A. 279; New 
England Trust Co. v. Eaton, 4 N.E. 
69, 140 Mass. 582, 54 Am.R. 493; Har- 


vard Coliege v. Amory, 9 Pick. 446. 


Mo.—Drake v. Crane, 29 S.W. 990, 
127 Mo. 85; 27 LRA. 652: 


EL) Ba Ame dae v. Fowler, 84 
re Cady’s Estate, 


Nes 
King v. Talbot, 40 N.Y. 76; In 
20% NVY Se 3855 2 be 
App.Div. 373; Scandinavian Import- 
Export .Co. v. Bachman, 186 N.Y.S. 
860, 195 App.Div. 297; In re Robbins’s 
Will, 237 N.Y.S. 409, 185° Mise. 220; 
poorer v. Roosevelt, 6 Abb.N.Cas. 
447, 


Or.—Boehmer v. Silvestone, 186 P. 
26, 95 Or. 154. 


Pa. 
480, 


R.I.— Peckham vy. Newton, 4 A. 758, 
D5) Re seake 


W.Va.—Davis v. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228 [cit Cyc]. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


Eng.—Rae v. Meek, 14 App.Cas. 558. 
90. D.C.—Johns vy. Herbert, 2 App. 


art, 53 A. 364, 203 Pa. 


e . et 


[§ 672. 


dent man would invest his own; he must take such 
risks only as an ordinarily prudent man would 
take who is trustee of the money of others.®° 
is equally bound to preserve the capital of the 
fund for the benefit of the remainderman, and to 
secure the usual rate of income upon safe invest- 
ments for the tenant for life.®? 
incumbent upon the trustee to watch constantly the 
investment of the trust fund and be on the alert to 
protect it from harm.°? 


He 


Moreover, it is 


As safety is the primary 


D.C. 485. 


Me.—Mattocks_ v. 
1004, 84 Me. 545. 


Mich.—In re Buhl’s Estate, 178 N. 
W. 651, 211 Mich. 124, 12 A.L.R. 569. 


Mo.—Cornet v. Cornet, 196 S.W. 
333, 269 Mo. 298. 


N.Y.—King v. Talbot, 40 N.Y. 76; 
Roosevelt y. Roosevelt, 6 Abb.N.Cas. 
447, 


Bifse re Hart, 53 A. 364, 203 Pa. 
0. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


Eng.—Learoyd v. Whiteley, 12 App. 
Cas, 727 [aif 33 Ch.D. 347]; Speigne 
v. Gaunt, 9 App.Cas. 1. 


“A trustee has not unlimited au- 
thority to invest as an ordinary pru- 
dent man would invest his own; he 
must take such risks only as an ordi- 
nary prudent man would take who 
is a trustee'of thé money of others. 
In making such an investment, he 
always assumes the risk of a search- 
ing scrutiny in a court of equity as to 
the diligence employed and sound 
judgment exercised by him in the 
transaction. He must always bear 
in mind that the primary object of 
the creation of the trust is not, ordi- 
narily, accumulation, but the preser- 
vation and perpetuity of the fund 
until the time for its distribution ar- 
rives, and he must make no invest- 
ment by which this object may be at 
all likely to be defeated.” In re 
Buhl’s Hstate, 178 N.W. 651, 654, 211 
Mich,- 124, 12 “A. LAR. 69. 


eh Ind.—Shuey v. Latta, 90 Ind. 


Mass.—Kinmonth y. Brigham, 5 Al- 
len 270. 


Minn.—Congdon v. Congdon, 200 N. 
W. 76, 160 Minn. 343. 


N.Y.—In re Clark’s Will, 242 N.Y.S 
210, 136 Misc. 881 [aff sub nom. In 
re Fulton Trust Co.,) 249) N.YES e283 
232 <App.Div. 781, rev on other 
Srounds HTT INE eS Oe Zoi Nain een 
77 A.I4R. 499]; Gould v. Gould, 213 
N.Y.S. 286, 126 Misc. 54; Hepburn We 
Hepburn, 2 Bradf.Surr. 74. 


Wis.—Pabst v. Goodrich, 113 N.W. 
398, 133 Wis. 438, 14 Ann.Gas. 824. 


Eng.—In re Whiteley, 33 Ch.D. 347 
[afi 12 \AppiGas. 727 157) Stuarteew. 
Stuart, 3 Beav. 430, 43 Eng. Ch. 430, 49 
Reprint 169; Raby v. Ridehalgh, % De 
G.M.&G. 104, 56 Eng.Ch. 80, 44 Re- 
print 41. 


Ont.—Re Trusts, 18 Ont. 327. 


[a] Trustees for successive takers 
are not at liberty to disregard the 
security of the capital in order to 
increase the income. Kinmonth y. 
Brigham, 5 Allen (Mass.) 270. 


92. McCullough v. McCullough, 14 
A. 123, 44 N.J.Eq. 313; In re Stark, 15 
IND Yio. 2029, (sie) Imire Allis? Estate, 
aye N.W. 945, 210 N.W. 418, 191 Wis. 


Moulton, 24 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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object to be secured in a trust investment,®? the 
trustee is not chargeable with an income that can- 
not be realized without hazard to the fund.®* A 
trustee, who is to invest funds for the benefit of 
the cestuis que trust, should invest the whole fund.®® 


Delegation of authority. The making of invest- 
ments is fundamental, and not merely administra- 


tive, in administering the trust;®* consequently, in ° 


accordance with the general rule,®? the making of 
investments cannot be delegated by the trustee to 
another.°§ 


Duty to invest interest. Where funds are left to 
accumulate, the trustee should also invest the in- 
tesest,°® and he may invest the interest in the same 
manner as he is authorized to invest the principal.* 


Time for considering conduct of trustee. Wheth- 
er a trustee, in making an investment of the trust 
fund, acted in good faith and exercised sound judg- 
ment, must be determined with reference to the sit- 
uation at the time the investment was made,? and 
not in the light of subsequent events which eould 
not have been reasonably anticipated.® 


[§ 673] 2. Time of Investment.* It is the duty 
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of trustees in the exercise of sound judgment and 
diseretion to convert unproductive property into 
an income producing fund® as soon as can be done,® 
considering the circumstances of each particular 
case.’ It is said that trustees may take one year 
for this purpose in analogy to the time allowed for 
paying legacies.* Where trustees are given a large 
discretion as to the time within which they are to 
make an investment, the court should be cautious 
in fixing a period to be considered as a reasonable 
one for that purpose.® Testamentary trustces need 
not wait until the final accounting of the executor 
before investing trust funds in the manner directed 
by the testator.° 


[§ 674] 3. Place of Investment. Ordinarily, in 
the absence of permission in the trust instrument, 
trust funds may not be invested in a foreign coun- 
try.t1 The cases are not in accord as to whether or 
not a trustee is justified in investing trust property 
outside the jurisdiction of the court.1? In some 
jurisdictions it is broadly stated that in the ab- 
sence of permission in the trust instrument?® invest- 
ments by the trustees of the funds in their hands 
which take those funds beyond the jurisdiction of 
the court will not be sustained.+4 The rule, how- 


“Tt is not by a prudent investment 
alone that a trustee performs his 
whole duty in regard to a trust fund. 
He is still bound to be watchful, keep 
himself informed as to whether or 
not a depreciation in the value of the 
security is taking place from any 
cause, to see that the interest is paid 
with a reasonable degree of prompt- 
ness, to keep himself informed as to 
the pecuniary responsibility of the 
obligor, and in fine keep himself in- 
formed and take notice of all those 
things affecting the investment which 
aman of fair judgment, care and pru- 
dence would take and keep in consid- 
eration in the matter of a loan of his 
own moneys.” In re Stark, supra. 


[a] ‘Trustees, exercising diligence 
to obtain, and persistently demanding, 
possession of stock belonging to es- 
tate, are not liable for depreciation 
fn value before they secured posses- 
sion. In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


93. Citizens’ Nat.'Bank v. Jeffer- 
son, 11 S.W. 767, 88 Ky. 651, 11 Ky.L. 
174; Kimball v. Reding, 31 N.H. 352, 
64 Am.D. 333; Davis v. Davis Trust 
Co., 145 S.E. 588, 106 W.Va. 228. 


94. Kimball v. Riding, 31 N.H. 352, 
64 Am.D. 333. 


95. Gates v. Hunter, 13 Mo. 511. 


[a] Wlustration.—Where a person 
is trustee of funds to be invested for 
the benefit of persons, some of whom 
are minors, he must invest the whole, 
and cannot deliver their shares to 
those of full age. Gates v. Hunter, 
13 Mo. 511. 


96. City of Boston v. Curley, 
N.E. 557, 276 Mass. 549, 
97. See supra § 529. 


98. City of Boston v..Curley, 
N.E. 557, 276 Mass. 549. 


99. Fowler v. Colt, 22 N.J.Eq. 44. 


1. In re Keane, 160 N.Y.S. 200, 95 
Misc. 25. 


2. D.Cc.—Johns v. Herbert, 2 App. 
DOMES 


Mass.—Taft v. Smith, 70 N.E. 1031, 
186 Mass. 31; Brown v. French, 125 
Mass. 410, 28 Am.R. 254, 


177 


177 


N.Y.—In re Clark’s Will, 177 N.E. 
397, 257 N.Y. 132, 77 A.L.R. 499; Pur- 
dy v. Lynch, 40 N.E. 232, 145 N.Y. 462; 
Matter of Olmstead, 63 N.Y.S. 489, 30 
Misc. 350, 1 Mills 459 [mod on other 
grounds 66 N.Y.S. 212, 52 App.Div. 
515 (aff 58 N.E. 1090, 164 N.Y. 571)]. 


Pa.—In re Detre’s Estate, 117 A. 
54, 273 Pa. 341. 


Va.—Myers v. Zetelle, 21 Gratt. (62 
Vawinioos 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


3. Taft v. Smith, 70 N.H. 1031, 186 


Mass. 31; Brown v. French, 125 Mass. 
410, 28 Am.R, 254; Myers v. Zetelle, 
21 Gratt, A(62niVapailess 


4. Siability for interest for failure 
to invest within reasonable time see 
infra § 708. 


5. See supra § 672. 


6. Ogden y. Allen, 114 N.E. 862, 225 
Mass. 595. 


7. Cavender v. Cavender, 8 F. 641, 
3 McCrary 158 [aff 5 S.Ct. 955, 114 U. 
S. 464, 29 L.Ed. 212]; Musselman v. 
Hawthorne, 7 Ky.L. 685; Witmer’s 
Appeal, 87 Pa. 120; Worrell’s Appeal, 
23 Pa. 44. 


[a] ‘Three or four months is not 
an unreasonable time to leave money 
on deposit before making investments. 
Price’s Estate, 18 Pa.Dist. 442. 


8. Cogswell v. Cogswell, 2 Edw. 
(N-Y.) 281: 


[a] Where testator directs pur- 
chase with all convenient speed, and 
interest in the meantime to accumu- 
late, and trustees neglect the pur- 
chase, twelve months is to ‘be consid- 
ered aS a reasonable time within 
which the purchase might have been 
made. Parry v. Warrington, 6 Madd. 
155, 56 Reprint 1051. 


Eh Holcomb vy. Holcomb, 11 N.J.Eq. 
Ue 


10. Matter of Kellogg, 108 N.E. 844, 
214 N.Y. 460, Ann.Cas.1916D 1298. 


11. Merchants’ Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 Ill. 
86, 45 L.R.A.N.S. 411; Cornet v. Cor- 
net, 190 S.W. 333, 269 Mo. 298; Pabst 
v. Goodrich, 113 N.W. 398, 133 Wis. 


43, 14 Ann.Cas. 824. 
12. See cases infra this section. 


13. Bullitt’s Est., 24 Pa.Dist. 149; 
incre Brown, 29 Ch.D. 889, 54 L.J.Ch. 


[a] Investment in another state 
held not to be negligently made.—In 
re Pollock’s Will, 236 N.Y.S. 149, 134 
Mise. 212. 


{b] Foreign investment.—Where 
an investment out of the state is di- 
rected by the trust instrument, it can- 
not be expected that the trustee will 
follow the funds with his presence, to 
watch the rise or fall of the stocks 
of the institution. Carter v. Booker, 
4 Ky.L. 722. 


14 N.J.—McCullough y. McCul- 
lough, 14 A. 123, 44 N.J.Eq. 313. 


N.Y.—Ormiston v. Olcott, 84 N.Y. 
339; Matter of Reed, 61 N.Y.S. 50, 45 
App.Div. 196; In re McDowell’s Will, 
191 N.Y.S. 678, 116 Mise. 733; In re 
McDowell, 169 N.Y.S. 853, 102 Misc. 
275 [mod 172 N.Y.S. 658, 184 App.Div. 
646]; In re McDowell, 163 N.Y.S. 164, 
97 Misc. 306 [rev on other grounds 
164 N.Y.S. 1024, 178 App.Div. 243]; 
pi v. Clark, 50 N.Y.S. 1041, 23 Misc. 


Pa.—In re Rush, 12 Pa. 375; In re 
Roberts, 22 Pa.Co. 4; Pownall’s Es- 
bate, 2 Lane.Bar, April 22, 1871, No. 


Wis.—Pabst v. Goodrich, 113 N.W. 
398, 183 Wis. 48, 14 Ann.Cas. 824. 


Wyo.—International Trust Co. v. 
Preston, 156 P. 1128, 24 Wyo. 163. 


[a] In England (1) while the gen- 
eral rule as stated in the text is fol- 
lowed (Re Miles, 27 Beav. 579, 54 Re- 
print 229; Stuart v. Stuart, 3 Beav. 
430, 43 Eng.Ch. 430, 49 Reprint 169) 
under 4 & 5 Wm. IV ¢ 29 (Lynch’s 
Act) enacting that it shall be lawful 
for a trustee who is authorized to 
lend money on real securities in Eng- 
land or Scotland, to lend on real se- 
curities in Ireland, provided that all 
loans of money in which any minor 
or unborn child or person of unsound 
mind shall be made by direction of 
court, such authority being obtained 
in any cause upon petition in a sum- 
mary way, and provided that consent 
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ever, is not so rigid as to admit of no possible ex- 
ceptions, although the case must be very rare and 
the circumstances very unusual and peculiar to 
Consequently, under some 
cireumstanees, such as in the case of a very large 
estate,'® or an investment in a suburb of the city 
of the trustee’s residence, which suburb is in an- 
other state,1” investments in adjoining states have 
been approved. Moreover, the rule relates only 
to voluntary investments by the trustee, having the 
fund in his hands and full opportunity and freedom 
of choice, and does not govern a case where, by 
the act of the testator, a foreign investment has 
been made,'® or a case where, without the fault 
of the trustee, the assets have been transmuted 
into a debt which can only be secured and saved by 
| However, in other 
jurisdictions there is rio obligation to an investment 
of trust funds outside the jurisdiction of the court, 


make it an exception.?® 


zy } < {+x 19 
taking a foreign security. 


of persons, whose consent is necessa- 
ry to make such investments in Eng- 
Jand or Scotland, is obtained in tne 
Same’‘manner, it is held that (2) a 
trustee who fails to obtain the con- 
sent required, in the proper manner, 
will be held liable for making an un- 
authorized investment (Norris _v. 
Wright, 14 Beav. 291, 51 Reprint 298); 
(3) all parties interested must be 
served with notice of the proceedings 
to authorize the investment, which 
includes the remaindermen as well as 
the life tenants (In re Kirkpatrick, 
15 Jur. 941); (4) that the clause “‘in 
any cause upon petition in a summary 
way” must be construed as “in any 
cause or upon petition in a summary 
way” (Ex p. French, 7 Sim. 510, 8 
BEng.Ch. 510, 58 Reprint 932). (5) But 
it is not necessary to serve the re- 
maindermen with a petition, a service 
with the order and warrants to attend 
the Master being sufficient. In re 
Pawlett, 1 Phil. 570, 19 Eng.Ch. 570, 
41 Reprint 749. 


15. Macy v. Mercantile Trust Co., 
59 A. 586, 68 N.J.Eq. 235; Denton v. 
Santford,. 9 INCE: 490, 103 N.Y. 2607; 
Ormiston v. Olcott, 84 N.Y. 339, 343. 
See Sharswood’s Estate, 23 Pa.Dist. 
127 (holding that, where both trustee 
and cestui gue trust were residents of 
New York City, the court would not 
require the trustee to remove the 
trust assets to Pennsylvania, but, on 
the other hand, it would not approve 
his conduct, and that if he continued 
to retain them in New York, he must 
do so at the risk of himself and his 
surety). 


“While, therefore, we are not dis- 
posed to say that an investment by a 
trustee in another State can never 
be consistent with the prudence and 
diligence required of him by the law, 
we still feel bound to say that such an 
investment, which takes the trust 
fund beyond our own jurisdiction, 
subjects it to other laws and the risk 
and inconvenience of distance and of 
foreign tribunals, will not be upheld 
by us as a general rule, and never 
unless in the presence of a clear and 
strong necessity, or a very pressing 


emergency.” Ormiston v. Olcott, su- 
pra. 
[a] Foreign bonds payable by cou- 


pon.—The court will sanction the in- 
vestment of a fund in court on Italian 
bonds where the interest is payable 
to bearer by coupons passing from 
hand to hand and receivable by the 
Paymaster General. Re Brackenbury, 
31 L.T.Rep.N.S. 79. 
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16. Macy v. Mercantile Trust Co., 
59° A. 586, 68 N.J.Eq. 235. 

17. In re Gouldey, 51°A. 315, 201 
Raw 49 le 

[a] MTlustration.—A mortgage, 


purchased with trust funds, by a trus- 
tee living in Philadelphia, Pa. on 
property in Camdem, N. J. was prop- 
er, Camden being considered, for busi- 
ness purposes, a suburb of Philadel- 


phia. In re Gouldey, 51 A. 315, 201 
Pa. 491. 
18. Ormiston v. Olcott, 84 N.Y. 339; 


Matter of Reed, 61 N.Y.S. 50, 45 App. 
Div.7 19 Chen Clank ov eiGlarks 50) Niece 
1041, 23 Mise. 272. See Prendergast v. 
Lushington, 5 Hare 171, 26 king.Ch. 
171, 67 Reprint 873 (holding that, 
where the trustees are authorized at 
their discretion to maintain foreign 
investments, and there is a provision 
in the trust instrument creating an 
annuity, upon application of the trus- 
tees to the court for directions, the 
court would direct that only enough 
of the foreign securities be sold and 
invested in bank consols to pay’ the 
annuity); Buxton v. Buxton, 1 Myl. 
&C. 80, 13 Eng.Ch. 80, 40 Reprint 307 
(holding that a delay of a year and 
seven months in selling Mexican 
bonds was not unreasonable under the 
circumstances of their depreciated 
value). 


19. Denton v. Sanford, 9 N.E. 490, 


103 N.Y. 607; Ormiston vy. Olcott, 84 
INEVGN BIERE 
[a] Thus, in selling trust realty 


situated outside the jurisdiction of 
the state, if no better terms -can be 
made, the trustees are justified in ac- 
cepting a mortgage on the premises. 
yes v. Sanford, 9 N.E. 490, 103 N. 


20. Merchants’ Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 
Ill. 86, 45 L.R.A.N.S. 411; Ridley v. 
Dedman, 119 S.W. 756, 134 Ky. 146. 


[a] In Massachusetts (1) there is 
no arbitrary, universal rule that an 
investment of trust funds will not 
be approved, if it consists of fixed 
property in another state (Thayer v. 
Dewey, 69 N.E. 1074, 185 Mass. 68), 
(2) although there is grave objection 
to the investment of a trust fund in 
the purchase of real estate in a for- 
eign state, where the property is be- 
yond the jurisdiction of their courts 
and subject to laws different from 
their own (Thayer v. Dewey, supra). 
(3) Accordingly, the court refused to 
rule that the trustees had no right 
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provided such an investment is for the best inter- 
ests of those coneerned,?® and that the trustees are 
domiciled within the jurisdiction of the court and 
are subject. to the control of the court for any 
breach of trust.?1 
will, a trust fund is directed to be invested out- 
side the court’s jurisdiction, the direction is man- 
datory as long as compliance with it remains feas- 
ible,2* and the court cannot ordinarily change the 
place of investment without the consent of all the 
parties interested,?* but on a showing of a change 
of circumstances rendering the foreign investment 
inadvisable,?* or that a loss of the trust estate 
would be likely to result from such an investment,”* 
the court will disregard the direction to invest 
trust funds outside its jurisdiction. 


[§ 675] 4. Rate of Interest.2¢ 
trustee should endeavor to make the investment 
yield the highest legal rate of interest.?? 


Where, by the provisions of a 


An executor or 
The power 


to use a small portion of a very large 
trust estate to purchase realty lo- 
cated outside the state. Thayer v. 
Dewey, supra. (4) A purchase of rail- 
way bonds is not invalidated by the 
fact that the whole line of the rail- 
road is out of the state, the purchase 
being in all other respects desirable 
and a sound investment at the time of 
the purchase. Brown v. French, 125 
Mass. 410, 28 Am.R. 254. (5) A trus- 
tee of funds to invest for a benefi- 
ciary and upon her marriage to in- 
vest in a dwelling-house, land, furni- 
ture, and household goods may pur- 
chase with the funds a house in North 
Carolina, upon the beneficiary’s mar- 
riage to a man residing in that state, 
and upon her desire to make that state 


Vee home. Amory v. Green, 13 Allen 
13, 
[b] In Vermont there is no special 


rule prohibiting the investment of 
trust funds in the stocks and bonds of 
a foreign private corporation. Sco- 
ville v. Brock, 70 A. 1014, 81 Vt. 405. 


21. Merchants’ Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 Ill. 
86, 45 L.R.A.N.S. 411. 


22. Clark v. Clark, 50 N.Y.S. 1041, 
23 Mise. 272. 


Direction in trust instrument as to 
investments generally see supra § 687. 


23. Burrill v. Sheil, 2 Barb. (N.Y.) 
457; Wood v. Wood, 5 Paige (N.Y.Q 
596,:28 Am.D. 451. 


24 Perronneau v. Perronneau, 1 S. 
Cibqi 521. 


[a] Tllustration.—Where a testa- 
tor, dying soon after the war of the 
Revolution, and distrusting the sta- 
bility of the government, for better 
security of his estate, directed his ex- 
ecutors to invest the funds in Eng- 
land, the court, on enforcing the will 
subsequently to the restoration of 
confidence under the constitution, and 
the unsettled condition of that coun- 
try due to Huropean wars, ordered the 
funds to be invested in this country. 
Poneman v. Perronneau, 1 S.C.Hq. 


eae In re Snyder’s Will, 136 N.Y.S. 
(Q. 
26. Liability of.trustees for inter- 


est see infra §§ 707-712. 


Lathrop v. Smalley, 23 N.J.Eq. 
192; Bohde v. Bruner, 2 Redf.Surr. 
(N.Y.) 838; Shields’ Estate, 14 Phila. 
(Pa.) 307. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= 


§§ 675-676] : 


of investment cannot be fraudulently or collusively 
exercised so as to diminish the capital sum to be 
paid to the remainderman upon the falling in of 
the life estate;?§ while, on the other hand, the re- 
mainderman cannot require that the money be in- 
vested at the lowest rate of interest so as to increase 
the amount payable to him.?® Trustees who are to 
pay annuities are justified in investing trust funds 
in legal investments, notwithstanding the small in- 
terest paid thereon.®® 


Usury.*+ A trustee can no more lawfully lend 
or invest trust funds at a usurious rate of interest 
than he could lend his private funds,*? and a loan 
of trust funds at a rate of interest exceeding that 
permitted by law is subject to the same defenses 
as any other usurious loan.** <A refusal to: loan 
a trust fund at a usurious rate of interest cannot be 
deemed a breach of trust,?# nor will the fund be 
withdrawn from the trustee to, enable the cestui 
que trust to loan it at more than legal interest.*® 
Where trust moneys are invested at the highest 
legal rate, the subsequent repealing of the usury 
laws does not require the trustees to call in the 
investments and seek a higher rate.3® 


28. Vickery v. Evans, 33 Beav. 376, 
55 Reprint 413. 


29. Vickery v. Evans, supra. 
30. In re Kohler’s Will, 183 N.Y.S. | 594, 


550, 193 App.Div. 8 [rev on other 
grounds 132 N.EB. 114, 231 N.Y. 353]. 


31. Bonus or commission to trus- 
tee lending trust funds as conustitut- 
ing usury see Usury [39 Cyc 973]. 


32. Norcum v. Lum, 33 Miss. 299; 
Fellows v. Longyor, 91 N.Y. 324. rele 


33. Norcum v. Lum, 33 Miss. 299. 486, 245 Pa. 212. 


Usury as a defense in general see [a] 
Usury [39 Cyc 1018]. 

34. Montjoy v. Lashbrook, 2 B. 
Mon. (Ky.) 261. 

35. Montjoy v. Lashbrook, supra. 

86. Cameron y. Bethune, 15 Grant 


Ch, (Ont.) 486; “Smith” vy. Roe, 11 
Grant Ch. (Ont.) 311. 


26, 95 Or. 154. 


preciation, 


Pa. 212. 
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N.Y.—In re Surpless’ Estate, 255 N. 
Y.S. 730, 143 Misc. 48; 
Wstate, 195 N.Y.S. 249, 118 Misc. 880; 
In re Bernheimer’s Estate, 175 N.Y.S. 
106 Mise. 719; 
134 ON. Yass ld ifatt ase INGYos. 211385 
150 App.Div. 902]. 


Or.—Boehmer vy. Silvestone, 186 P. 
Wis.—In re Dreier’s Estate, 235 N 


W. 439, 204 Wis. 221. 
In re Darlington’s Estate, 91 A. 


42. See statutory provisions. 
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[§ 676] 5. Nature of Investment or Security®‘— 
a. In General. In the absence of permission in the 
trust instrument,** or authorization by order of 
Count. 2? 211) 1S the duty of trustees to invest trust 
funds only in those securities authorized by law, or 
order of court,#? although a failure to make such 
an investment has been ‘held not to be a breach of 
trust.44 \fhe nature of investments or security 
which a trustee may make or take with trust funds 
is in many jurisdictions regulated by statute.*? In 
some jurisdictions it is held that all that shall be 
required of a trustee to invest is that he shall con- 
duct himself faithfully and exercise a sound dis- 
cretion,‘® and the court will not attempt to control 
his discretion as long as it is exercised reasona- 
bly,*4 in good faith and without fraud or collu- 
sion,*® such as men of prudence and intelligence 
exercise in the permanent disposition of their own 
funds,*® having regard not only to the probable 
income, but also to the probable safety of the cap- 
ital.47 In other jurisdictions, in the absence of 
statute, the courts have held that a trustee is jus- 
tified in investing only in government securities 
or mortgages on realty.*§ 


discretion of trustees than to indicate 
certain classes of investments as ad- 
missible, and to reject others as un- 
suitable (Nance v. Nance, 1 S.C. 209). 
(3) Such securities should consist 
primarily-of public securities, bonds 
secured by lien on real estate, or at 
least bonds of third persons with 


In re Soltau’s 


In re Randolph, 


proper sureties (Spear v. Spear, 30 
S.C.Eq. 184). 

44. Fox v. Harris, 119 A. 256, 141 
Md) 495,262 ACE Re S065 


Gilbert v. 
Kolb, 37 A. 423, 85 Md. 627. 


45. McCoy v. Horwitz, Adm’r, 62 


TUlustration.—A trustee who] Md. 183 
invested in unauthorized investments 46 
was liable only for loss due to de- - 
and, as such was not a 
breach of trust, the trustee was ‘not 
liable for actual loss of securities. In 
re Darlington’s Mstate, 91 A. 486, 245 


Fox v. Harris, 119 A. 256, 141 
Md. 495, 26 A.L.R. 806; Kimball v. 
Whitney, 123 N.E. 665, 283 Mass. Sea 
Bowker v. Pierce, 130 Mass. 262 
Brown v. French, 125 Mass. 410, 28 
Am.R. 254; Harvard College v. Amo- 
ry, 9 Pick. (Mass.) 446; Peckham v. 
Newton, 4 A. 758, 15 R.I. 321. 


37. Investment of: 43. Md.—Fox v. Bole: 219 A. 256, 47. Kimball v. Whitney, 123 N.E. 
ee Bae AA MAL ad, OS OANA, 80 665, 233 Mass. 321; Bowker v. Pierce, 
tors eee Executors and Administra-| __Mass.—Kimball v. Whitney, 123 N. Mesa. 110 a8 A BR os virorwere Cob. 
tors §§ 492-494 Hi, (6 65,m 283. Maser e321 eB Ow eps Vail qc ts ue Aiea eee ae eh tn I a 
s * Pierce, TOMMin se PO COME Se connie Ly, lege v. Amory, 9 Pick. (Mass.) 446; 
Ward’s estate by guardian see Guard- French, 125 Mass. 410, 28 Am.R. 254; Peckham v. Newton, 4 A. 758, 15 R.I. 
ian and Ward §§ 232-243. Clark v. Garfield, 8 Allen 427; Kin-| 224 
38. In re Robbins’ Will, 237 N.Y.S. month v. Brigham, 5 Allen 270; Lovell 48. Penn v. Fogler, 55 N.I. 192, 


409, 135 Misc. 220; In re Leonard’s| Y: Minot, 20 Pick. 


Will, 193, Ne XSon 9165) 118) Mase 598: 
In re Keane, 160 N.Y.S. 200, 95 Misc. | 446. 
25; In re Vom Saal’s Will, 145 INE Ns 
307, 82 Misc. 531, 11 Mills 256; Dunck- | 458, 


lee vy. Butler, 62 N.Y.S. 921, 30 Misc. Reding, 


[a] Authorization to invest in 
mining securities, or other kindred 
pursuits, empowers the trustee to in- 
vest in other than legal securities. 
In re Channing’s Hstate, 222 N.Y.S. 
351, 129 Misc. 393. 


Directions in trust instrument as to 
investments see infra § 687 


Discretion of trustee as to invest- 
ments see infra § 688. hands. 


39. See infra § 689. [b] 


40. Me.—Cady v. Tuttle, 141 A. 
188, 127 Me. 104. 


N.J.—Smith v. Robinson, 90 A. 1063, 
83 N.J.Eq. 384; Ward v. J<itchen, 30 
N.J.Eq. 31; In re Ahrend’s Estate, 130 
AM EO 3 N.J.Mise. 746 [appeal dism 
183 A. 758, 99 N.J.Eq. 328]. 


15 RI 


Sa Wit. 20D 
623, 41 Am.R. 858. 


Jat 1; L863} 


116, 32: Am.D., 206; 
Harvard College v. Amory, 


N.H.—Knowlton y. Bradley, 17 N.H. 
43 Am.D. 609. 
Billie NG TAL ue oioc. 
58. (recognizing rule). 


1ey. Te yan eae v. Newton, 4 A. 758, | 154; 


Vt.—Scoville v. Brock, 70 A. 1014, 
Barney v. Parsons, 54 Vt. 


[a] In Georgia prior to the Code of 
there was 
quiring trustees to select any partic- 
ular mode of investing funds in their 
Moses v. Moses, 50 Ga. 9. 


In South Carolina (1) the rule 
has been declared generally to be that 
the trustee should invest only as a 
prudent man would 
ment of his own affairs (Snelling v. 
McCreary, 35 S.C.Eq. 291; 
Adger, 25 S.C.Eq. 408), 
court has stated that it has gone no] (2) 
further in the direction of limiting the 


182 Ill. 76; White v. Sherman, 48 N. 
H}. 128, 168 Ill. 589,61, Am.S. Ry a2: 
Lathrop v. Smalley, 23 N.J.Eq. 192; 
plied he Meeker, 18 aNd Ea. 136; 
‘i aA xray v. Fox, 1 N.J.Eq. 259, 22 Am.D. 
See aly | 508; Hull v. Heimrich, 3 P.(2a) 768, 
vot 762, 6 P.(2d) 41, 1388 Or. 117; Boehmer 
v. Silvestone, 186 P. 26, 30, 95 Or. 

Hemphill’s Appeal, 18 Pa. 302 


[a] In New York (1) under the 
early decisions the rule seems to have 
been quite undefined. See Thompson 
v. Brown, 4 Johns.Ch. 619 (wherein 
Chancellor Kent states that the court 
has always treated trustees acting in 
good faith with great tenderness, and 
approves the doctrine that if there is 
no wilful misconduct or fraud on the 
part of an executor or trustee, he will 
not be held responsible for a loss); 
Smith v. Smith, 4 Johns.Ch. 281 (stat 
ing that, if a trustee invests in public 
funds, he is not liable for a fall in the 
value thereof, nor is he liable for the 
depreciation in real security upon 
which he has invested trust funds). 
Apparently under some circum- 
stances a trustee would not be liable 


9 Pick. 


no rule re- 


in the manage- 


Boggs v. 
(2) and the 
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Property of wasting nature. 


duty of a trustee.*® 


Statutes which -aumerate the investments which 
trustees may make are to be construed as permis- 
sive,°° intended to provide for situations where 


the instrument creating the trust 


wise provide,>? and do not prohibit other invest- 
ments which may be authorized by the trust instru- 
Such a statute operates only, except under 
very extraordinary circumstances,, to protect the 
trustee, no matter how the investment results,°* 
and all investments other than those named in the 
statute must be justified under the rules applicable 
to investments made by trustees upon their .own 


ment.°? 


judgment.®* 


for an investment in industrial 
stocks. See Brown v. Campbell, Hopk. 
233 (holding that a trustee, who in 
good faith made an investment, con- 
Sidered at the time to be advanta- 
geous of the amount of two promis- 
sory notes, due the trust fund from 
one manufacturing corporation, in the 
stock of another manufacturing cor- 
poration, which afterward became in- 
solvent, would not be held liable for 
the loss). (8) Bui by later decisions 
investments in bank or railroad stock 
have been held to be at the risk of the 
trustee, and it was intimated that the 
only investments that a trustee can 
safely make without an express order 
of court are in government or real 
estate securities. King v. Talbot, 40 
N.Y. 76 [aff 50 Barb. 453]; Mills v. 
Hoffman, 26 Hun 594 [rev on other 
grounds 92 N.Y. 181]; Ackerman v. 
Emott, 4 Barb. 626; Matter of Wot- 
ton, 69 N.Y.S. 753, 59 App.Div. 584 
(att, 60 INGE 1123, 167 N.Y. 629). (4) 
Under the statutory regulation of 
trust investments, trustees are held 
in very strict degree to investments 
authorized by statute (In re Herri- 
man’s Estate, 254 N.Y.S. 158, 142 Misc. 
164), (5) and in departing from the 
statutory investments they act. at 
their peril (In re Donohue, 151 N.Y.5. 
1094, 88 Misc. 359). (6) A bond and 
mortgage certificate issued by a bond- 
ing corporation providing that the is- 
suing corporation, on guarantor’s con- 
sent, might waive or modify any bond 
and mortgage provision, is not a legal 
investment within the statute. In re 
Allen, 254 N.Y.S. 176, 142 Mise. 113. 


[b] In Wisconsin (1) the rule as 
stated in the text was adopted (Sim- 
mons v. Oliver, 43 N.W. 561, 74 Wis. 
633), (2) and a subsequent statute (L. 
[1903] c 817) has been held to be en- 
acted in recognition of the law so 
declared, modifying it however to the 
extent and upon the conditions in the 
act (In re Allis, 101 N.W. 3865, 123 
Wis. 223). 

49. Creed v. McAleer, 175 N.E. 761, 
275 Mass. 353, 80 A.L.R. 1117. 


50. Clark v. Beers, 23 A. 717, 61 
Conn. 87; Merchants’ Loan & Trust 
Co. v. Northern Trust Co., 95 N.E. 59, 
250 Ill. 86,745 U.R.A.N.S. 4113 In re 
Lawson’s Will, (lowa) 244 N.W. 739; 
Willis v. Braucher, 87 N.E. 185, 79 


Ohio St. 290, 44 L.R.A.N.S. 873, 16 
Ann.Cas. 66. 
[a] Thus a statute requiring trust 


funds invested in bonds to be secured 
by realty worth twice as much does 
not apply to a testamentary trust 


In the absence of 
specifie direction in. the trust instrument, an in- 
vestment in property of a wasting nature in order 
to increase the income is not consistent with the 
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ments.°® 
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In England the court of chancery, before the 
Declaration of Independence, appears to have al- 
lowed some latitude to trustees in making invest- 
In later times, as the amount and variety 


of English government securities increased, the 
court. of chancery limited trust investments to the 


does not other- | ute.®7 


municipal bonds, 


proved.°® 
hiewdunds, 26° 


/ 


whereunder testator had placed con- 
trol in trustee. In re Lawson’s Will, 
(lowa) 244 N.W. 739. - 


51. Merchants’ Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 Il. 
86,'45 L.R.A.N.S. 411; In re Lawson’s 
Will, (lowa) 244 N.W. 739; Willis v. 
Braucher, 87 N.E. 185, 79 Ohio St. 290, 
44 L.R.A.N.S. 873, 16 ‘Ann.Cas. 66. 


52. Merchants’ Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 Ill. 
86, 45 L.R.A.N.S. 4i1; In re Lawson’s 
Will, (Iowa) 244 N.W. 7139; Willis v. 
Braucher, 87 N.E. 185, 79 Ohio St. 290, 
44 L.R.A.N.S. 873, 16 "Ann.Cas. 66. 


[a] Will held to show intent to au- 
thorize other than statutory invest- 
ments.—In re Lawson’s Will, (Iowa) 
244 N.W. 739. 


53. Clark v. 
Conn. 87. 


54. Clark v. Beers, supra. 


55. Lamar v. Micou, 5 S.Ct. 221, 
112 U.S. 452, 28 L.Ed. 751. 


56. Lamar v. Micou, supra; Baud 
Fardell, 7 De G.M.&G. 628, 56 Eng. 
Ch. 487, 44 Reprint 245; Raby v. Ride- 
halgh, 7 De G.M.&G. 104, 56 Eng.Ch. 
80, 44 Reprint 41; Prendergast v. 
Lushington, 5 Hare 171, 26 Eng.Ch. 
171, 67 Reprint 873. 


57. See statutory provisions. 


{a] Various statutes construed.— 
(1) The intention of 23 & 24 Vict. § 
11 c 88, providing that trustees hav- 
ing authority to invest in government 
securities shall have power to invest 
such funds in any security in which 
cash deposited in court might be in- 
vested, was to enlarge the powers of 
investment previously belonging to 
trustees by allowing them to invest 
any fund in their hands in the stocks, 
funds, and securities from time to 
time sanctioned by the court. In re 
Clergy Orphan Corp., L.R. 18 Eq. 280. 
(2) Money paid into court under a pri- 
vate act, and invested in exchequer 
bills, is ‘‘cash under the control of 
the court,” within the meaning of the 
act of 23 & 24 Vict. c 38, and the gen- 
eral order of Febr. 1, 1861, and may 
be invested in any of the securities 
sanctioned by the court, although 
such private act directs the invest- 
ment to be in exchequer bills. Jack- 
Son We Lvas.b2 lide Chw so0u ade). Um= 
der the Trustees’ Act (56 & 57 Vict. 
ec 538), specifying further securities in 
which trust funds may be invested 
unless the trust instrument expressly 
forbids, it is held that a direction in 


Beers, 23 A. 717, 61 


[§ 677] b. Public 
An investment in government or state bonds seems 
to be uniformly regarded in all jurisdictions as a 
particularly safe and proper one for a trustee to 
make,°* although an investment of trust funds in 


public funds, and disapproved investments either 
in bank stock or in mortgages of real estate.°® 
rule, however, was subsequently modified by stat- 


This 


Securities—(1) In General. 


in the absence of express authority 


or statutory permission therefor, has been disap- 
Bank stock in-a state bank is not “pub- 
A provision in the trust instrument 


the trust instrument that the funds 
be invested in a particular investment 
is an inferential prohibition, and does 
not expressly forbid the investments 
permitted under the statute; accord- 
ingly, the trustee can invest trust 
funds in the statutory investments. 
In re Burke, [1908] 2 Ch. 248. (4) 
Under Trusts (Scotland) Amendment 
Act (1884) § 3 subs 10, providing that 
trustees, including judicial factors 
and curators bonis, are authorized to. 
lend trust money in loans on real or 
heritable security, and by subs 12, in 
loans on debentures secured on rates 
or taxes levied under statutory power 
by municipal corporations, it has been 
held that a loan to a harbor trust 
where the creditors had only the right 
to appoint a judicial factor who would 
have the right to receive the rents, 
dues, and receipts of the harbor trust, 
is not an authorized investment. 
Hutton v. Annan, [1898] A.C. 289. 


58. Me.—Emery v. Batchelder, 3 A. 
733, 78 Me. 233. 


Spee ees v. Perry, 18 SNeHe 
oO 

Noe sane v. Smalley, 23 N.J. 
Eq. 19 

N.Y ae v. Olcott, 84 N.Y. 
339; King v. Talbot, 40 N.Y. 76. 


Pa.—Worrell’s Appeal, 9 Pa. 508; 
Naglee’s Estate, 6 Phila. 28. 

Wis.—Simmons vy. Oliver, 
561, 74 Wis. 633. 

Eng.—Raby v. Ridehalgh, 7 De G. 
on 104, 56 Eng.Ch. 80, 44 Reprint 


Newfoundl.—Re McGrath, 1 New- 
foundl. 243. 


59. Woodruff v. Lounsberry, 5 A. 
99,400 ND Rig. 2454 Fatt tl AG at 13 42 
N.J.Law 699]; Tucker v. Tucker, 33 
N.J.Eq. 235 [att 34 N.J.Eq. 292). 


[a] In New York, under L. (1889) 
c 65, providing that it should be law- 
ful for trustees to invest trust funds 
in the stocks or bonds of cities in that 
state, investments in municipal bonds 
have been held proper. Clark y. Clark, 
50 N.Y.S. 1041, 23 Mise. 272. 


[b] In England, under Trustees’ 
Act (1893) § 1 (m), providing that 
trustees might invest in stock of mu- 
nicipal corporations having a popula- 
tion exceeding fifty thousand, it has 
been held that trustees might invest 
in the stocks of Bournemouth, In re 


43 N.W. 


Druitt, [1903] 1‘Ch. 446. 
60. Smith v. Smith, 7 J.J.Marsh. 
(Ky.) 238. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that the funds are to be invested in “public se- 
curities” must be construed as government secu- 
rities,°! and municipal debentures are not “public 
securities. ”62 A provision in the trust instrument 
forbidding the trustee to invest in railroad bonds 
or any corporation’not located in a specified city 
does not prohibit investment in state or municipal 
bonds.°# 


[§ 678] (2) Confederate Securities. It has been 
held that an investment of trust funds by a trustee 
during the Civil War, in securities of the Confed- 
erate states, was entirely unjustifiable and rendered 
the trustee liable for any resulting loss,®°* notwith- 
standing such investment was authorized or sane- 
tioned by a state statute or decree of court.65 In 
other cases, however, it has been held that the trus- 
tee should not be held liable for such an investment, 
where he acted in good faith and with due care 
and prudence under the circumstances;°° but that 
such investment made at a period after the secu- 


61. Ewart v. Gordon, 13 Grant Ch.|_ [al] 
(Ont.) 40. 5, 18 
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Under Virginia act of March 
63, providing that, to authorize 
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rities had become greatly depreciated raised a pre- 
sumption of lack of due care and diligence requir- 
ing evidence to remove it.®7 A distinction has been 
made between an investment of Confederate money 
and one of United States money, holding that while 
a trustee was justified in investing Confederate 
money in Confederate securities,°* he was not jus- 
tified in investing trust funds consisting of United 
States money in Confederate securities.®® 


[§ 679] c. Real Securities—(1) In General. Real 
estate mortgages are generally an approved form 
of investment.7° Where executors or trustees loan 
on real estate, they must use due care as to title 
and to ascertain that the value is such as will, in 
all probability, be an adequate security for repay- 
ment whenever the money shall be’ called in.7* The 
general rule is that a trustee should lend only to the 
extent of two thirds of the value of freehold lands,’” 
and to the extent of one half on houses;** and still 
less upon buildings used in a trade, whose value 


Pa.—In re Gouldey, 51 A. 315, 201 
Pa. 491. 


62. Ewart v. Gordon, supra. 


63. Colonial Trust Co. vy. Brown, 
Sp eAS 555, 106 Conn. =261, 


64. Lamar v. Micou, 5 S.Ct. 221, 112 
U.S. 452, 28 L.Ed. 751; McBurney v. 
Carson; 99 US. 5670.25 ibd. 378; 
Horn v. Lockhart, 17 Wall. (U.S.) 570, 
21 L.Ed. 657; Head v. Starke, 11 EF; 
Cas.No. 6,293, Chase 312; Bailey v. 
Fitz-Gerald, 56 Miss. 578; Copeland v. 
McCue, 5 W.Va. 264. 


65. Horn v. Lockhart, 17 Wall, (U. 
S.) 570, 21 L.Ed. 657; Bailey v. Fitz- 
Gerald, 56 Miss. 578. See also cases 
supra note 64. 


[a] Reason for rule.—‘‘The bonds 
of the Confederate States were issued 
for the avowed purpose of raising 
funds to prosecute the war then wag- 
ed by them against the government 
of the United States. The investment 
was, therefore, a direct contribution 
to.the resources of the Confederate 
government; it was an act giving aid 
and comfort to the enemies of the 
United States; and the invalidity of 
any transaction of that kind, from 
whatever source originating, ought 
not to be a debatable matter in the 
courts of the United States. No leg- 
islation of Alabama, no act of its con- 
vention, no judgment of its tribunals, 
and no decree of the Confederate gov- 
ernment, could make such a transac- 
tion lawful.” Horn v. Lockhart, 17 
Wall. (U.S.) 570, 580, 21 L.Ed. 657. 


[b] Alabama act of Nov. 9, 1861, 
authorizing executors, guardians, and 
trustees to invest the property of 
their trust estates in Confederate se- 
curities was unconstitutional and 
void. Powell v. Knighton, 43 Ala. 626; 
Hall v. Hall, 43 Ala. 488, 94 Am.D. 
703; Powell v. Boon, 43 Ala. 459; 
Houston vy. Deloach, 43 Ala. 364, 94 
Am.D. 689 [overr Neilson vy. Cook, 40 
Ala. 498; Dockery v. McDowell, 40 
Ala. 476; Watson v. Stone, 40 Ala. 
451, 91 Am.D. 484]. 


66. Brown v. Wright, 39 Ga. 96; 
Cobb v. Taylor, 64 N.C. 193; Waller v. 
Catlett, 2 S.E. 280, 83 Va. 200; Doug- 
lass v. Stephenson, 75 Va. 747; Lin- 
gle v. Cook, 32 Gratt. (73 Va.) 262; 
Crouch v. Davis, 23 Gratt. (64 Va.) 
62 [error dism 94 U.S. 514, 24 L.Ed. 
281]; Fugate v. Honaker, 22 Gratt. 
(63 Va.) 409; Myers v. Zetelle, 21 
Gratt. (62 Va.) 733; Davis v. Har- 
man, 21 Gratt. (6 Va.) 194. 


[65 C. J.—51] 


an investment, by a fiduciary, under 
an order of a judge, in Confederate 
bonds, the act of the Virginia legis- 
lature of March 5, 1863, required that 
these conditions should concur: First, 
the money must be in the hands of 
the fiduciary; second, it must have 
been received in the due exercise of 
his trust; and third, for some cause 
he must have been unable to pay it 
out to the party entitled to it, it has 
been held that if in any case they 
did not all exist, the fiduciary is re- 
sponsible for the money. Carter v. 
Dulaney, .80 Gratt..) Ct Va.) 1825 
Crickard v. Crickard, 25 Gratt. (66 
Va.) 410; Campbell v. Campbell, 22 
Gratt. (63 Va.) 649; Knight v. Watts, 
26 WeVia. 75. 


67. lLa.—Sprowl’s 
La.Ann. 544. 


N.C.—Robertson v. Wall, 85 N.C. 
283; Jurney v. Cowan, 67 N.C. 393. 


SiC. Dickersonerva slit lio. C- 


Succession, 21 


289; Hinton v. Kennedy, 3 S.C. 459; 
Sanders v. Rogers, 1 S.C. 452; Wo- 
mack v. Austin, 1 S.C. 421; Mayer v. 


Mordecai, 1° S.C. 383, 7 Am.R. 26; 
Snelling v. McCreary, 35 S.C.Eq. 291: 


Manning v. Manning, 33 S.C.Eq. 410. 
s; - 499% 
Douglass Vv. steph enison: 75 Va. Rays 


Coltrane v. Worrell, 30 Gratt. (71 Va.) 
434; Crickard v. Crickard, 25 Gratt. 
(66 Va.) 410. 


W.Va.—Knight v. 
175. 


68. Baldy v. Hunter, 18 S.Ct. 890, 
171 U.S. 388, 43 L.Ea. 208; Sudderth v. 
McCombs, 65 N.C. 186; Lingle v. Cook, 
32 Gratt. (73 Va.) 262; Fugate v. 
Honaker, 22 Gratt. (63 Va.) 409; 
Davis v. Harman, 21 Gratt. (62 Va.) 
194. 


69. ereucon v. Epes, 77 Va. 499; 
Coltrane v. Worrell, 30 Gratt. (71 Va.) 
434; 
Va.) LOZ Crickatd waeOrickard. 12/5 
Gratt. (66 Va.) 410; Campbell v. 
Campbell, 22 Gratt. (63 Va.) 649. 


me Ala.—Foscue v. Lyon, 55 Ala. 


Fla.—Moore v. Felkel, 7 Fla. 44. 


Ky.—Bishop v. People’s Bank & 
Trust Co., 291 S.W. 718, 218 Ky. 508, 
51 A.L.R. 1258. 


N.Y.—Denton v. Sanford, 9 N.E. 490, 
103 N.Y. 607, 25 Wkly.Dig. 213. 


Watts, 26 W.Va. 


| Wyatt v. Sharratt, 


| Wkly.Rep. 244, 65 Reprint 378; 
| Christ Church, Russ.liq.Cas. 


Carter v. Dulaney, 30 Gratt. (71 | 
|an express trust 
i funds in bonds and mortgages on un- 


| Decedents’ Estate 


[a] Mortgage to secure purchase 
money.— Under a will granting execu- 
tor power to sel] realty for cash or 
credit, securities received in part pay- 
ment in a sale on credit should be 
legal for investment of trust funds. 
In re Snowden’s Estate, 245 N.Y.S. 204, 
137 Misc. 56. 


{b] Direction in will for reinvest- 
ment in mortgages of mortgage pay- 
ments is inapplicable to funds de- 
rived from other investments acquired 
after execution of a will. In re Cole- 
pons Estate, 257 N.Y.S. 831, 143 Misc. 


71. Md.—Gilbert v. Kolb, 37 A. 423, 
85 Md. 627. 


N.J.—Tuttle v.\Gilmore, 36 N.J.Eq. 
617. 


N.Y.—In re Stark, 15 N.Y.S. 729; 
Bogart v. Van Velsor, 4 Edw. 718. 


eee re Roach, 92 P. 118, 50 Or. 


Eng.—Shaw v. Cates, [1909] 1 Ch. 
389; In re Olive, 34 Ch.D. 70; In re 
Partington, 57 L.T.Rep.N.S. 654. 


[a] Trustees held liable for im- 
prudent mortgage.—Budge v. Gum- 
mow, E.R. 7 Che 719; 


72. Wilson v. Staats, 33 N.J.Eq. 
524; Learoyd v. Whiteley, 12 App. 
Cas. 727; Ingle v. Partridge, 34 Beav. 


411, 55 Reprint 694; Macleod v. An- 
nesley, 16 Beav. 600, 51 Reprint 912; 
3 Beav. 498, 43 
Eng.Ch. 498, 49 Reprint 196; Stretton 
Vv. Ashwall, 3 Drew. S61: Reprint 804; 
Waite v. Parkinson, 85 L.T.Rep.N.S. 
456; Stickney v. Sewell, 1 Myl.&C. 8, 
13 Eng.Ch. 8, 40 Reprint 280; Farrar 
v. Barraclough, 2 Smale&G. 231, 2 
in re 
(N.S.) 
465. 


[a] In New York the trustee of 


may invest trust 


encumbered real property worth twice 
the amount soaped, « as authorized by 
§ 111, and Per- 
sonal Prop. L. § 21, ae only upon the 


}implied provision that the loan be rea- 


sonable and proper in other respects 
in addition to .the conditions de- 
scribed by the statutes. In re Ran- 
dolph, 134 N.Y.S. 1117 [aff 185 N.Y.S. 
11388, 150 App.Div. 902%. 


73. Learoyd v. Whiteley, 12 App. 
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depends upon the absence of competition in that 
trade.** These have not been laid down as hard 
and fast limits up to which trustees will be invari- 
ably safe, and beyond which they can never be 
safe in going, but as indicating the lowest mar- 
gin which in ‘ordinary circumstances a careful in- 
vestor of trust funds ought to accept.7® <A single 
investment of two fifths of the entire trust fund 
in a single mortgage upon ample security has been 
held not to be such improvidence as to subject the 
trustee to lability.7¢ Trustees authorized to in- 
vest on mortgage must personally see to it that the 
security is forthcommg upon parting with the mon- 
ey.“* It is not necessary that the mortgage con- 
tain a power.of sale.*® A statute providing that a 
trustee who has improperly advanced trust funds 
on a mortgage security which would have been a 
proper investment in all respects for a smaller sum 
shall be liable only for the sum advanced in excess 
thereof does not relieve a trustee of his liability 
on an investment which was not proper in all re- 
spects except as to value.7° Under a statute provid- 
ing that trustees shall not loan over forty per cent 
on the appraised value of unimproved real estate, 
a loan in excess of that per centum is improvident.*? 


Determining valuation. The criterion of the val- 
ue of the security has been said to be the opinion 
or estimate of men of ordinary prudence who would 
deem it safe to make a loan of the like amount of 
their own money on the same property.*t While it 
is not the absolute duty of trustees to have their 
mortgage securities valued by a professional sur- 
veyor or valuer,®? they may, if they see fit, avail 
themselves of the assistance and advice of other 
persons in the ordinary course of business.** How- 


TRUSTS 
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ever, notwithstanding a surveyor, solicitor, or other 
trusted agent expresses an opinion on the subject, 
it is the duty of trustees to conclude for themselves 
whether the realty is sufficient security.** If the 
trustees have the same valuer as the mortgagors 
to aid them in determining the’value of the secu- 
rity, they must use the utmost precaution to be cer- 
tain that the security 1s ample.°° 


Extension of mortgage. Where the security is 
still ample, a trustee is not wanting in prudence in 
extending the mortgage at a rate of interest as 
good as can be obtained.®® 


Contributory mortgage. It has been held to be 
a breach of trust, in the absence of express author- 
ity in the trust instrument, where trustees are 
directed to invest in their own names, to invest 
moneys upon a contributory mortgage.*? 


Insolvency of mortgagor. A loan upon a mort- 
gage when the mortgagor is insolvent. has been held 
to be in effect a purchase of realty,*® and as such 
is a breach of trust.®® 


[§ 680] (2) What Are Real Securities. The term 
“real security” must be understood to mean mort- 
gages or other encumbrances affecting land.®® Real- 
ty owned and used by a partnership in partnership 
business is nevertheless real estate, and a trustee, 
authorized to take a mortgage on real estate, may 
take a mortgage on it.°'. As a rule long terms of 
years do not answer the description of “real se- 
curities,”®? but a leasehold for lives, perpetually 
renewable, at a head rent has been held to be a 
sufficient security.°* Railroad debentures are not 
real securities.°* 


~ 


Cassy 4275, in as Olive, 34 Coie NESE aie en pe erourge aaa 89. See infra § 685. 

Smethurst v. Hastings, 30 DY | t ifs te Partington, pane 

Fry v. Tapson, 28 Ch-D. 268: Macleod | Rep.N.S. 654. EIR ESAS Bowles, $8 Atk. 
v. Annesley, 16 Beav. 600, 51 Reprint 84, Learoyd v. Whiteley, 12 App z 

912; Phillipson v. Gatty, 7 Hare 516,] aa, 727: Shaw v. Cates, [i909] 1 Ch. [a] Turnpike road bonds have 
27 Eng.Ch. 516, 68 Reprint 213 [aff 389: In re Dive. £19091 1 Ch. 328: been held to be real securities in that 


2' Hall&T: °459,°°-47 Reprint 17638]; 
Walcott v. Lyons; 50 J.P. 772, 54 L.T. 
Rep.N.S. 786; Stickney v.: Sewell, 1 
Myl.&C. 8, 13 Eng.Ch. 8, 40 Reprint 
280. 


74. Learoyd v. Whiteley, 12 App. 
Cash i215 | Stretton: va sAshmall) v3 
Drew. 9, 61 Reprint 804; Stickney v. 
Sewell, 1 Myl.&C. 8, 18 Eng.Ch. 8, 40 
Reprint 280. 


75. lLearoyd v. Whiteley, 12 App. 
Cas. 727; In re Godfrey, 23 Ch.D. 483; 
Stretton v. Ashmall, 3 Drew. 9, 61 
Reprint 804; Re Pearson, 51 L.T.Rep. 
N.S. 692; In re Christ Church, Russ. 
Bqg.Cas. (N.S.) 465. 


76. In re Adriance’s Estate, 260 N. 
¥.S. 178, 145 Misc. 345. 


77. Cogbill v. Boyd,,77 Va. 450. 

78. Farrar v. Burraclough, 2 Smale 
&G. 231, 65 Reprint 378. 

79. In re Walker, 59 L.J.Ch. 386, 


62 L.T.Rep.N.S. 449. 


80. In re Harbeck’s Estate, 254 
N.Y.S. 312, 142 Mise. 57, 
: an In re Roach, 92 P. 118, 50 Or. 
‘19: 


62. In re Chapman, [1896] 2 Ch. 
763. 


83. In re Whiteley, 
[aff 12 App.Cas. 727]; 
Poulett, 62.L.J.Ch. 720, 


ey Ela ys BY. br 
Somerset v, 
68 L.T.Rep. 


In re Turner, [1897] Che S365 Hop- 
good v. Parkin, L.R. 11 Eq. 74; Som- 
erset v. Poulett, 62 L.J.Ch. 720, 68 L. 


T.Rep.N.S. 613 [rev on other grounds 
[1894] 1 Ch. 231]; Re Partington, 57 
L.T.Rep.N.S. 654. 


85. Fry v: Tapson, 28 Ch.D. 268; 
Sutton v. Wilders, Tae HE TD we WIS 
Ingle v. Partridge, 34 Beav. 411, 55 
Reprint 694; French v. Graham, 10 
Ir.Ch. 522; Walcott vy. Lyons, 50 J.P. 
772, 54 L.T.Rep.N.S. 786. 


[a] When same solicitor is em- 
ployed to act both for mortgagor and 
mortgagee trustees there is imposed 
on the parties concerned in such 
transactions the onus of proving, and 
upon the court which has to investi- 
gate them, the duty of ascertaining 
with closer scrutiny, that the transac- 
tion has been a fair one, and that no 
advantage has been taken of one par- 
ty by the other. Crampton y. Walker, 
Lio lai: 6430. 


86. Matter of Olmstead, 68 N.Y.S. 
489, 30 Mise. 350, 1 Mills 459 [mod on 
other grounds 66 N.Y.S. 212, 52 App. 
Ree es (aff 58 N.E. 1090, 164 N.Y. 
i 

87. In re Dive, [1909] 1 Ch. 328; 
Webb v. Jonas, 39 ‘Ch.D. 660. 


88. In re Randolph, 134 N.Y.S. 
1117 [aff 185 N.Y.S. 1188, 150 App. 
Div. 902]. 


they are security on certain corporeal 
and certain incorporeal hereditaments, 
giving no personal right against any 
one. Robinson yv. Robinson, 1 De.G. 
Moras 247, 50 Eng.Ch. 190, 42 Repay 

ee Miller v. Proctor, 20 Ohio St. 

92. In re Boyd, 14 Ch.D. 626; In 
re Chennell, 8 Ch.D. 492; Leigh v. 
Leigh, 56 L.J.Ch.,125, 55 L..T.Rep.N-S; 
634, 35 Wkly.Rep. 121. 


{a] Deaseholds with only fourteen 
years to run.—Where trustees em- 
powered to invest moneys upon mort- 
gage of freehold, copyhold, or lease- 
hold estates, invested upon mortgage 
of leaseholds with only fourteen years 
to run, the court diregted the mort- 
gage to be called in, without prejudic- 
ing any question as to the liability 
of the trustees in the event of a loss. 
Pince v. Beattie, 9 Jur.N.S. 1119, 9 L 
T.Rep.N.S. 315. 


93. Macleod v. Annesley, 16 Beay. 
600, 51 Reprint 912. 


94 King v. Talbot, 50 Barb. 453 
[mod 40 N.Y. 76]; Judd v. Warner, 2 
Dem.Surr. (N.Y.) 104; Mant v. Leith, 
15 Beav. 524, 51 Reprint 641; Morti- 
more v. Mortimore, 4 De G.&J. 472, 
61 Eng.Ch. 3738, 45 Reprint 183. 


[a] Bonds of railroad company are 
personal security in contradistinction 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 681] (3) Encumbered Property. 
speaking, a mortgage on real estate’ encumbered 
by prior liens is not such an investment as a trustee 
is authorized to make,®® even where he is clothed 
with large discretionary powers,®® particularly where 
the trustee himself holds the prior mortgage;°?_ but 
where no loss occurs, the trustee will not be held 
liable for investing fund in realty upon which 
But it cannot be said that 
under every circumstance such an investment is 
inconsistent with sound diseretion.®® 
is always one of proper care and prudence. 
course, if an investment in a second mortgage is 
within the terms of the trust instrument, the trustee 
cannot be held lable for any loss occasioned by 


there is a prior lien.?§ 


taking that form of security.” 


[§ 682] d. Personal Securities. As a general rule, 


to real securities. Allen y. Gaillard, 


NS C21 9: 


95. Cal.—In re Holbert, 
627. 


Ind.—Shuey vy. Latta, 90 Ind. 136. 


Iowa.—In re Johnston’s Estate, 201 
N.W. 72, 198 Iowa 1372. 


48 Cal. 


fener Clark v. Anderson, 13 Bush 
Me.—Mattocks v. Moulton, 24 A. 


1004, 84 Me. 545. 


N.J.—Durkin v. Connelly, 92 A. 906, 
84 N.J.Ea. 66; Tuttle v. Gilmore, 36 
N.J.Eq. 617; Wilson v. Staats, 33 N.J. 
Eq. 524; Gilmore yv. Tuttle, 32 N.J.Eq. 
611 [rev on other grounds 386 N.J. 
Eq. 617]. 


: Sesh be v. Gould, 60 How-:Pr. 
34. 


Or.—In re Roach, 92 P. 118, 50 Or. 
179. ; 


, Pa.—Makin’s Est., 20 Pa.Co. 587. 


Tex.—Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Commn.App.) 236 
S.W. 78 [aff (Civ.App.) 221 S.W. 650]. 


Eng.—Drosier v. Brereton, 15 Beav. 
221, 51 Reprint 521; Lockhart v. Reil- 
ly, 1 De G.&J. 464, 58 Eng.Ch. 360, 44 
Reprint 803; In re Massingberd, 59 
L.J.Ch. 107, 60 L.T.Rep.N.S. 620 [aff 
63 L.T.Rep.N.S. 296]; Norris v. 
Wright, 14 Beav. 291, 51 Reprint 298. 


See Singleton v. Lowndes, 9 S.C. 465 
(stating that it was hardly conceiv- 
able that circumstances could exist 
justifying investment by a trustee in 
property bound by a judgment). 


[a] In Ireland (1) it has been de- 
cided that a loan of trust funds ona 
second mortgage of land in Ireland is 
not of itself, and in the absence of 
other circumstances, a breach of trust. 
Crampton v. Walker, L.R. 31 Ir. 437; 
Smithwick v. Smithwick, 12 Ir.Ch. 
181. (2) The judges in these cases 
appear to a great extent to base their 
judgment as to the difference as a 
security between second mortgages of 
jand in England and second mortgages 
of land in Ireland on the fact that in 
Ireland there can be no tacking and 
no foreclosure. See Chapman v. 
Browne, [1902] 1 Ch. 785 (recognizing 
such to be the rule in Ireland). 


96. Brown v. Brown, 22 Hawaii 
715, 718 [quot Cyc]; Matter of Petrie, 
5) DemiSurr: -€N-yY.) 1352: 


97. Shuey v. Latta, 90 Ind. 136. 


ae Sherman v. Lanier, 39 N.J.Eq. 
99. See cases infra note 1. 


1. Brown v. Brown, 22 Hawaii 715, 
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rity.® 


ment ;° 


The question 


Of 


cededly solvent is immaterial.* 
true where such an investment is made in direct 
violation of the requirements of the trust instru- 
and, even when the investment is left to 
the diseretion of the trustee, it is not a sound dis- 
cretion to invest in such securities.® 
some authorities, however, an investment on per- 
sonal security is not necessarily improper, but may 
be justified by the circumstances of the particular 
case;’ but such security should not be taken unless 
better investments cannot, in the exercise of reason- 
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in the absence of express authority in the instrument 
creating the trust, a trustee should not’ make any 
loan or investment of trust funds on personal seeu- 
The fact that the loan was to a person con- 


This is particularly 


According to 


able diligence, be procured,® and the burden of proof 


718 [quot Cyc]; Taft v. Smith, 70 N. 
FE. 1031, 186 Mass. 31; In re Christ 
Church, Russ.Eq.Cas. (N.S.) 465. See 
Tuttle v. Gilmore, 36 N.J.Eiq. 617 
(holding that if the taking of such 
securities is ever justifiable, it must 
be under peculiar circumstances, 
which ought to appear and to be 
manifestly sufficient to justify such 
a departure from a safe rule); Nance 
v. Nance, 1 S.C. 209 (holding that the 
fact that a trustee took, as collateral 
security for a loan of the trust fund, 
a mortgage upon real estate subject 
to prior encumbrances, is not evidence 
of negligence on the part of the trus- 
tee, when such mortgage was taken 
for what it might ‘prove to be worth 
in addition to good personal security). 
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3. U.S.—Barney v. Saunders, 
How. 535, 14 L.Hd. 1047. 


Fla.—Moore v. Felkel, 7 Fla. 44. 


Me.—Mattocks y. Moulton, 24 A. 
1004, 84 Me. 545, 


Md.—Stouffer v. Clagett, 32 A. 284; 
ae v. Gontrum, 30 A. 620, 80 Md. 


Gis v. Garfield, 8 Allen 
27. 


16 


Mich.—Michigan Home Missionary 
Society v. Corning, 129 N.W. 686, 184 
Mich. 395. 


Mo.—Cornet vy. Cornet, 190 S.W. 333, 
269 Mo. 298. 


N.J.—Dufford v. Smith, 18 A. 1052, 
46 N.J.Eq. 216; Craven’s Case, 5 A. 
816, 43 N.J.Eq. 416; Gray v. Fox, 
1N.J.Eq. 259, 22 Am.D. 508. 


N.Y.—Matter of Krisfeld, 97 N.Y.S. 
877, 49 Mise. 26; Matter of Burr, 96 
N-Y.S. 225, 48 Mise. 56; In re Ran- 
dolph, 134 N.Y.S. 1117 [aff 185 N.Y.S. 
1138, 150 App.Div. 902]; Matter of 
Blauvelt, 20 N.Y.S. 119, 2 Connoly 
surr. 458, Pow.Surr. 1, [aff 15 N.Y-.S. 
586, 60 Hun 394, rev 30 N.E. 194, 181 
N.Y. 249]; Matter of Keteltas, 6 N. 
Y.S. 668, 1 Connoly Surr. 468; Smith 
v. Smith, 4 Johns.Ch. 281; Bogart v. 
Van Velsor, 4 Edw. 718; Matter of 
Cant, 5 Dem.Surr. 269; Lefever v. 
Hasbrouck, 2 Dem.Surr. 567. 


Or.—In re Roach’s Estate, 92 P. 118, 
507Or, 179: 


Wis.—In_re Allis, 101 N.W. 365, 123 
Wis. 223; Simmons y. Oliver, 43 N.W. 
561, 74 Wis. 633. 


Eng.—Darke v. Martyn, 1 Beav. 525, 
17 Eng.Ch. 525, 48 Reprint 1044; 
Holmes v. Dring, 2 Cox Ch. 1, 30 Re- 
print 1; Buckley _v. Buckley, Drury 
375; Anonymous, Lofft 492, 98 Reprint 


2. In re Bartol, 38 A. 527, 182 Pa. 


is upon the trustee to show the necessity and pro- 


764; Vigrass v. Binfield, 3 Madd. 62, 
56 Reprint 432; Mills v. Osborne, 7 
Sim. 30, 8 Eng.Ch. 30, 58 Reprint 748; 
Ryder v. Bickerton, 3 Swanst. 90, 36 
Reprint 782; Walker v. Symonds, 3 
Swanst. 1, 19 Rev.Rep. 155, 36 Reprint 
751; Powell v. Evans, 5 Ves.Jr.-839, 
31 Reprint 886. But see Harden v. 
Parsons, 1 Eden 145, 28 Reprint 639 
(holding that lending money on per- 
sonal ‘security is not of itself such 
gross neglect as to'amount.to a breach 
of trust without other circumstances 
crass negligentie). 


N.S.—Perley v. Snow, Russ.Eq.Dec. 
Bye 


Newfoundl.—Re McGrath, 1 New- 
foundl. 243. 


{a] Goan to legatee.—The loan of 
the funds of the estate by a testa- 
mentary trustee to a legatee upon his 
personal note when his interest in 
the estate was contingent was at the 
trustee’s personal risk, being a wrong- 
ful use of the trust funds. Jenkinson 
v. New York Finance Co., 82 A. 36, 
79 N.J.Hq. 247. 


4 In re Union Trust Co. of New 
York, 149 N.Y.S. 324, 86 Mise. 392, 12 
Mills 314 [aff 155 N.Y.S. 1145, 170 App. 
Div. 953 (aff 114.N.H. 1057, 229. NY. 
514)]; Bohde v. Bruner, 2 Redf.Surr. 
(N.Y.) 333; Fulton v. Davidson, 3 
Heisk. (Tenn.) 614. 


5. Brewster v. Demarest, 23 A. 
271, 48 N.J.Hq. 559; Bohde v. Bruner, 
2 Redf.Surr. .(N.Y.) 333. 


6. Md.—Stouffer v. Clagett, 32 A. 
tO ten v. Gontrum, 30 A. 620, 80 
Md. 64. 


Mo.—Cornet v. Cornet, 190 S.W. 338, 
269 Mo. 298. 


Senn En of Cant, 5 Dem.Surr. 


Eng.—Wilkes v. Steward, Coop. 6, 10 
Eng.Ch. 6, 85 Reprint 457; Pocock 
v. Reddington, 5 Ves.Jr. 794, 31 Re- 
print 862. 


Ont.—Spratt v. Wilson, 19 Ont. 28; 
Worts v. Worts, 18 Ont. 332; Smith 
v. Smith, 23 Grant Ch. 114. 


7. Robertson v. Robertson, 113 S. 
W. 1388, 130 Ky. 298, 182:Am.S.R. 368; 
Clark v. Anderson, 13 Bush 111; Hig- 
gins v. McClure, 7 Bush 379; Clay v. 
Clay, 3 Mete. 548; Knowlton v. Brad- 
ley, 17 N.H. 458, 43 Am.D. 609; Scott 
v. Marion Tp., 39 Ohio St. 153; Barney 
v. Parsons, 54 Vt. 623, 41 Am.R. 858. 


8. Singleton v. Lowndes, 9 S.C. 
465; Nance v. Nance, 1 S.C. 209. See 
Nobles v. Hogg, 15 S.E. 359, 36 S.c. 
322 (stating that it was only in ex- 
treme cases that the court would lend 
its sanction to loans on personal se- 
curity alone). 
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priety of such investments.® Trustees having a pow- 
er with the consent of the tenant for life to lend on 
personal security can lend on personal security to 
Power to lend trust 
money upon personal security does not enable trus- 
tees to accommodate a trader with a loan upon his 


the tenant for life himself.1° 


bond.?} 


[§ 683] e. Corporate Stocks and Bonds. In some 


9. Nance v. Nance, 1 S.C. 209. 
10. In re Laing, [1899] 1 Ch. 593. 


11. Langston vy. Ollivant, Coop. 33, 
10 Eng.Ch. 38, 35 Reprint 467; French 
v. Hobson, 9 Ves.Jr. 103, 32 Reprint 
540. 


12. In re United States Trust Co. 
of New York, 178 N.Y.S. 125, 189 App. 
IDE as 


fa] Bonds of “finished” or “es- 
tablished” railroad.—(1) A railroad 
thirty miies in length which was 
built in 1885, and had been running 
with a full equipment for three years, 
when in 1888 it was decided to extend 
it eleven miles, which extension was 
completed before 1890, is a ‘“‘finished” 
railroad within the meaning of a will 
authorizing trustees to invest in first- 
class bonds of, railroad companies 
whose railroads are finished. In re 
Bartol, 38 A. 527, 182 Pa. 407. (2) 
Under a provision in the trust in- 
strument providing that the trustee 
might invest in bonds of any estab- 
lished railroad in full operation it was 
held that the trustee might invest in 
bonds of any completed railway in the 
United Kingdom. Edwards v. Thomp- 
son, 38 L.J.Ch. 65. 


{b] Funds to be forever kept at 
interest.—The purchase of stock in a 
corporation, on which dividends may 
possibly be paid, is not in compliance 
with a will providing that trust funds 
shall be put and forever kept at in- 
terest. In re Trusteeship of Couden, 
9 Ohio App. 207. 


[c] Interest-bearing securities.— 
A will directing executors to invest a 
trust fund in “interest-bearing securi- 
ties” did not authorize the investment 
thereof in the stock of a national 
bank. Williams v. Cobb, 219 F. 663, 
LSAT. CUA 27 [attest s.Ct, 15, 242.0). 
8S. 307, 61 L.Ed. 325). 


{d] Stock of “public companies.”— 
(1) A power to trustees to invest 
in stock or shares of a public com- 
pany authorizes the purchase of 
shares or stock in an incorporated 
company bearing a fixed rate of in- 
terest. Consterdine y. Consterdine, 31 
Beav. 330, 54 Reprint 1165. (2) Com- 
panies incorporated by public statute, 
the instruments forming their consti- 
tution being accessible to the public, 
and their shares being transferable to 
the public, are public companies with- 
in the investment clause. In re Sharp, 
45 Ch.D. 286. (3) In the absence of 
a contrary intent the term ‘public 
company” is confined to companies 
within the United Kingdom. In re 
Castlehow, [1903] 1 Ch. 352. 


[e] Expression “company incorpo- 
rated by Act of Parliament,” (1) as 
used in the power of investment in 
a will, is not equivalent to “company 
incorporated by registration under the 
Companies Act, 1862.” In re Smith, 
[1896] 2 Ch. 590. (2) Nor does such 
a power warrant investment in pref- 
erence railway shares. Harris v. Har- 
ris, 29 Beav. 107, 54 Reprint 567. (3) 
But it includes a company created by 
royal charter granted in pursuance of 
an act of parliament, with rights and 
privileges which the crown could not 
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jurisdictions,it is held that, except where authorized 
by express provisions in "the instrument creating 
the trust,1? or statutory provisions,"® with regard 
to the character of the securities in which trust funds 
may properly be invested, that a trustee cannot in- 
| vest such funds in the stocks, bonds, or other se- 


curities of private business corporations,** or in 


bank stock.t® 


have conceded apart from the act. 
Elve v. Boyton, [1891] 1 Ch. 501. 


[f] “Companies in the United 
Kingdom.”—Limited companies regis- 
tered in the United Kingdom and hav- 
ing their head office in the United 
Kingdom, where their board of di- 
rectors meet to manage and control 
the affairs of the companies, are 
“companies in the United Kingdom” 
within the meaning of an investment 
clause, although the property of the 
companies is situated abroad and their 
operations are carried on abroad. In 
re Hilton, [1909] 2 Ch. 548. 


{g] Trust created as to such stock. 
—The rule that a trustee may not 
invest or hold corporate stock has no 
application to a trust voluntarily 
created by the donor as to such stock. 
Fowler v. Gowing, 152 F. 801 [aff 165 
EF. 891, 91 C.C.A.. 569}. 


{h] Trust instrument held to an- 
thorize investment.—Barker’s Est., 13 
Pa.Co. 419. 


13. See statutory provisions. 


[a] In Kentucky, under St. (1903) 
§ 4706, authorizing trustees to invest 
trust funds in dividend paying se- 
curities of any railroad or corpora- 
tion which has been in operation 
more than ten years, it is held: (1) 
That a trustee cannot invest in bank 
stock unless the bank has been in 
operation more than ten years. Rob- 
ertson v. Robertson, 113 S.W. 138, 130 
Ky. 293, 132 Am.S.R. 368. (@) That 
such statute applies to all trustees, 
whether they entered upon the dis- 
charge of their duties before or after 
the enactment of the statute, Ayde- 
lott v. Breeding, 64 S.W. 916, 111 Ky. 
847, 23 Ky.L. 1146. 


14. U.S.—Cook v. Cook, 34 F. 249. 
See Fowler v. Gowing, 152 F. 801 
[aff 165 F. 891, 91 C.C.A. 569] (recog- 
nizing rule). 


Ill.—Penn vy. Fogler, 
182 Ill. 76; White v. Sherman, 48°N.E. 
128, 168 Ill. 589, 61 Am-SURS 232: 


Ind.—Tucker v. State, 72 Ind, 242. 


Ky.—Citizens’ Nat. Bank v. Jeffer- 
son, 11 S.W. 767, 88 Ky. 651, 11 Ky.L. 
174; Clark v. Anderson, 13 Bush 111. 


Sep) ads v. Kitchen, 30 N.J.Eq. 


N.Y.—King v. Talbot, 40 N.Y. 76; 
Cannon vy. Quiney, 121 N.Y.S. 152, 65 
Mise. 399; Matter of Menzie, 105 N.Y. 
S. 925, 54 Misc. 188, 6 Mills 134; Judd 
Vv. Warner, 2 Dem. Surr. 104, 


Cheves, 90 S.E. 37, 
Womack vy. Austin, 1 S. 
C..421; Allen v. Gaillard, 1 Si¢/ 279; 


W.Va.—Davis v. Davis Trust Co., 
145 S.I. 588, 106 W.Va. 228 [cit Cyc]. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23; In re 
Leitsch’s Will, 201 N.W. 284, 185 Wis. 
2571, 310 A.L.R. 547. 


[a] Reason for rule.—‘The bond 
of a railroad company, unless secured 
by a mortgage of the property of the 
company, or otherwise, has but little 
more than speculative value. Its mar- 
ket value must depend upon the opin- 


55 N.E. 192 


S.C.—Lesesne v. 
LOS Sia 432: 


A statute authorizing the trustee to 


jon that is entertained as to the ex:+ 
tent of future earnings and the char- 
acter of the management of the road. 
Such elements of value are too un- 
stable and speculative to form a safe 
subject for the investment of trust 


funds.” Allen v. Gaillard, 1 S.C. 279, 
282. : 
{[b] Particular investments held 


improper.—In re McDowell, 169 N.Y-S. 
853, 102 Mise. 275 [mod 172 N.Y.S 
658, 184 App.Div. 646]. 


fe] Formation of realty corporar- 
tion by testamentary trustees to hold 
and deal in trust property is, in the 
absence of permission in the trust in- 
strument, unauthorized. In re Lyall’s 
Will, 208 N.Y.S. 529, 212 App.Div. 417. 


{d] South Sea stock (1) is not con- 
sidered a good security, because it de- 
pends upon the management of the 
governors and directors, and is sSub- 
ject to losses. Trafford v. Boehm, 3 
Atk. 440, 26 Reprint 1054. (2) South 
Sea annuities stand on a different 
plane, for it is not in the power of 
the directors to bring any loss upon 
them. Trafford v. Boehm, supra. 


fe] Joint stock company.—Invest- 
ments in a joint stock company would 
be unauthorized. In re Burnet, 19 
Ont. W.N. 84. 


{f] In Pennsylvania (1) under the 
early: decisions investments in stocks 
of private corporations were held im- 


proper. Worrell’s Appeal, 23 Pa. 44; 
Hemphill’s Appeal, 18 Pa. 303; Wor- 
rell’s Appeal, 9 Pa. 508. (2) Under 


Const. art 3 § 22 the legislature has 
no power to authorize investments of 
trust funds in stocks or bonds of 
private corporations; accordingly, if 
the trustee does so invest trust funds, 
he does so at his own risk, even 
though acting in good faith and ex- 
ercising a sound d@Giscretion (In re 
Taylor’s Hstate, 121 A. 310, 277 Pa. 
518, 37 A.L.R. 558), (3) and his pur- 
chase of corporate stock does not bind 
the estate as a stockholder (Bagnell 
v. Ives, 184 F. 466). (4) However, 
such investments may be authorized 
by the creator of the trust (In re 
Detre’s Estate, 117 A. 564, 273 Pa. 341), 
(5) -but where such provision is re- 
lied on, it is for the trustee to estab- 
lish it with the utmost clearness (In 
re Taylor’s Hstate, 121 A. 310; 277 Pa. 
518, 37 A.L.R. 553; In re Barker, 28 
A. 365, 159 Pa. 518). (6) <A participa- 
tion certificate issued and guaranteed 
by a corporation on a bond or mort- 
gage originally executed to it by an 
individual or corporation is nota legal 
investment for a trustee, regardless of 
whether the mortgagor is an in- 
dividual or a corporation. Trust Com- 
panies Investments, 9 Pa.Dist.&Co. 
ood. 

15. Ill—Penn v. Fogler, 55 N.E. 
192, 182 Ill. 76 [rev 77 Ill.App. 365]. 


Ind.—Gilbert v. Welsch, 75 Ind. 557. 


Ky.—Robertson v. Robertson, 113 S. 
W. 138, 130 Ky. 293, 132 Am.S.R. 368; 
Smith v. Smith, 7 J.J.Marsh. 238. 


N.J.—Tucker v. Tucker, 33 N.J.Hq. 
235 [aff 34 N.J.Eq. 292]. 


N.Y.—Diven v. Lee, 36 N.Y. 302, 34 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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invest in certain stocks does not relieve him of the 
duty of exercising the degree of diligence and pru- 
dence required of trustees in determining whether 
this stock should be continued as an investment for 
trust funds,'® and the fact that the trustees contin- 
ued to hold such stock after the statute permitting 
the investment of trust funds in it had been re- 
pealed, and until the stock had greatly depreciated 
in value, makes a prima facie case of failure to 
exercise reasonable diligence!’ which calls for an 
explanation on the part of the trustees.1%  Else- 
where trustees are permitted to invest portions of 
trust funds in dividend-paying stoeks and inter- 
est-bearing bonds of private business corporations, 
when the corporations have acquired, by reason of 
the amount of their property, and the prudent 
management of their affairs, such a reputation that 
cautious and intelligent persons commonly invest 
their own money in such stocks and bonds as per- 
manent investments;?® but eare should be taken 
not to put too large a proportion of the fund in 
such stock.?° 


Discretion conferred by trust instrument. In some 
jurisdictions it is held that a diseretionary power 
given the trustee by the trust instrument does not 
enlarge the powers of the.trustee with reference to 
the investment in corporate seeurities,?4 and that 
such a diseretion, in the absence of words in the 
will giving greater authority, should not be held 


How.Pr. 197, 1 Transcr.A. 54]; Mills [ 806. 
v. Hoffman, 26 Hun 594 [rev on other rb] 
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to authorize investment of the fund in new, specu- 
lative, or hazardous ventures.?? For example, suck 
a diseretionary power does not authorize trustees 
to invest in any company without consideration or 
regard to its constitution or rights against its stock- 
holders,?? nor would a trustee be justified in making 
an investment in the stock of a manufacturing com- 
pany, the works of which are unfinished, and the 
stock not paid up in ecash.2*4 However, according 
to some authority where the trustee is given a broad 
discretion in the matter of investments he has been 
allowed to invest in corporate stock or bonds.?* 


Repeal of statute permitting investment in stock. 
The fact that the trustees had continued to hold 
stock after a statute permitting investment in such 
stock had been repealed, and the stock greatly de- 
preciated in value has been held to make a prima 
facie case of failure to use due diligence which calls 
for an explanation.?°® 


Ratification by successor trustee. It has been held 
in at least one jurisdiction that a successor trustce 
cannot, by ratification, render an illegal investment 
in bank stock a legal one.?? 


[§ 684] f. Use in Trade or Speculation. In the 
absence of an express and sufficient authority there- 
for, the employment of trust property in trade or 
speculation, or in manufacturing, is a gross breach 
of trust upon the part of the trustee,?* even though 


Burns, 25 Miss. 422; In re Allis’ Hs- 
tate, 209 N.W. 945, 210 N.W. 418, 191 


grounds 92 N.Y. 181]. ed partnership, wherein all persons Wis. 23; In re Allis, 101 N.W. 365, 123 
Pa.—Morris v. Wallace, 3 Pa. 819,} dealing with the partnership are con- Wis. 223. . 
45 Am.D. 642. fined by the agreement to partner- fa] “Good safe securities.”—Under 


Eng.—tTrafford v. Boehm, 3 Atk. 440, 
26 Reprint 1054; Hynes v. Redington, 


for og. 4055 Lid .c ls. 589 LOW ey. 
Dartmouth, 7 Ves.Jr. 187, 32 Reprint 
56. 


Man.—Re Logan, 3 Man. 49. 


Ont.—Harrison v. Harrison, 14 
Grant Ch. 586. 


16. In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


17. In re Allis’ Estate, supra. 
18. In re Allis’ Estate, supra. 


19. Md.—Fox v. Harris, 119 A. 256, 
141 Md. 495, 26 A.L.R. 806; McCoy v 
Horwitz, 62 Md. 183; Gray v. Lynch, 
8 Gill 403. 


Mass.—Kimball v. Whitney, 123 N. 
E. 665, 233 Mass. 321; Green v. Crapo, 
62 N.E. 956, 181 Mass. 55; Dickinson’s 
Appeal, 25 N.E. 99, 152 Mass. 184, 9 
PelwA. 2793 In re Hunt, Appellant, 6 
N.E. 554, 141 Mass. 515; New England 
Trust Go. Vv, Maton, .4.5N.2..569, 7140 
Mass. 532, 54 Am.R. 493; Brown Vv. 
French, 125 Mass. 410, 28 Am.R. 254; 
Lovell v. Minot, 20 Pick. 116, 32 Am. 
D. 206; Harvard College v. Amory, 9 
Pick. 446. 


Mich.—Jn re Buhl’s Estate, 178 N. 
W. 651, 211 Mich. 124, 12 A.L.R. 569. 


N.H.—Kimball v. Reding, 31 N.H. 
352, 64 Am.D. 333. 


Vt.—Scoville v. Brock, 70 A. 1014, 
81 Vt. 405. 


W.Va.—Davis v. Davis Trust Co., 
145 S.E. 588, 106 W.Va. 228. 


[a] “Good safe securities.”— 
Stocks are securities within the mean- 
ing of a provision in the trust instru- 
ment directing the trustee to invest 
in “good safe securities.” Fox v. Har: 
ris, 119 A. 256, 141 Md. 495, 26 A.L.R. 


ship property to the exoneration of 
shareholders, is a proper investment, 
other circumstances being favorable, 
for trustees to make. Kimball v. 
Whitney, 123 N.H. 665, 233 Mass. 321. 


{c] Investments in certain stocks 
held proper.—Kimball v. Whitney, 123 
N.E. 665, 233 Mass. 321. 


[d] Shares in contemplated rail- 
road would be an improper invest- 
ment. Kimball v. Reding, 31 N.H. 
352, 64 Am.D. 333 


[e] In Alabama investments in 


\ bank stock and guaranteed bonds of 


cities and railroad bonds are proper. 
Lamar v. Micou, 5 S.Ct. 221, 112 U.S. 
452, 28 L.Ed. 751. 


20. Kimball v. Whitney, 123 N.E. 
665, 233 Mass. 321; Davis’ Appeal, 67 
N.E. 604, 183 Mass. 499; In re Dickin- 
son, 25 N.E, 99, 152 Mass. 184, 9 L.R.A. 
2709. 


2is> kines: v. 
Matter of Keteltas, 
Conn.Surr. 468. 


22. Cornet v. Cornet, 190 S.W. 333, 
269 Mo. 298; In re Hall, 58 N.B. 11, 
164 N.Y. 196 [rearg den 58 N.E. 1088, 
164 N.Y. 609]; Adair v. Brimmer, 74 
NY tooo) enum hewear UipoitAke 204.0208 
Pa. 480; New London, ete, Bank v. 
Brocklebank, 21 Ch.D. 302. 


[a] Direction to executors to in- 
vest in such securities as they may 
think proper does not warrant the 
purchase of shares in a limited bank- 
ing company. In re Kavanagh, L.R. 
27) ir. 495. 


23. New London, etce., 
Brocklebank, 21 Ch.D. 302. 


24. Pray’s Appeal, 34 Pa. 100. 


25.. Fox v. Harris, 119 A. 256, 141 
Md. 495, 26 A.L.R. 806; Smyth v. 


Talbot, 40 N.Y. 76; 
6 N.Y.S. 668, 1 


Bank v. 


a will authorizing trustees to invest 
in ‘‘good safe securities” the trustees 
are empowered to invest in corporate 
stocks, "Fox "N.. “Harris, 119 aes 
141 Md. 495, 26 A.L.R. 806. 


26. In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


27... Mobley v. Phinizy, 155 S.E. 73, 
42 Ga.App. 83. 


[a] IUustration.—The action of a 
trustee in making illegal investments 
cannot be ratified by the action of a 
successor trustee in seeking to recov- 
er from the first trustee damages sus- 
tained by the trust estate by reason 
of such investments. Mobley v. Phin- 
izy, 155 S.E. 73, 42 Ga.App. 33. 


28. Ill—Penn y. Fogler, 55 N.E.. 
192, 182 Ill. 76; Suffolk v. Leiter, 261 
Ill.App. 82. 


Ind.—Tucker y. State, 72 Ind. 242. 


Ky.—Citizens’ Nat. Bank v. Jeffer- 
Sore Lt SAW... 767, 88) Ky. 651 11) yc Bs 
i 


Mass.—Trull v. Trull, 18 Allen 407. 


Miss. ae ower Vv. se 64 So. 420, 
106 Miss. 68 


N.J.—Wieters v. Hart, 63 A. 241, 67 
ae {Laff 64 A. 1185, 68 N.J. 
if 


N.Y.—Warren v. Rochester Union 
Bank, 51 N.B. 1036, 157 N.Y. 259, 63 
Am.S.R. Tin aS TEAR Ae 256; In re 
Myers, 30 N.E. 135, 2h 3,0 aNi de 409 [re- 
mittitur am 30 N.E. 508]; Deobold v- 
Oppermann, 19 N.E. 94, 111 N.Y? 531, 
7 Am.S.R. 760, 2 TEpIREING 644; Steele 
v. Leopold, 120 N.Y.S. 569, 135 App. 
Div. 247 [mod on other grounds 94 
N.E. 1099, 201 N.Y. 518]; English v. 
egy Ee, 51 N.Y.S. 697, 29 App.Div. 
439; Duffy v. Duncan, '32 Barb. 58% 
[aft SoU 8-7): 


can 
_ 
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such investment is approved of by his own judg- 
ment, and is made with honest intent.*® This rule 
applies even where he simply continues the business 
or trade of a testator.°° It is the duty of a trustee 
to close up the trade or business, to withdraw the 
funds and invest them in proper security at the 
earliest convenient moment,?! and therefore the 
trustee who makes such an investment or use of 
trust funds is at liberty, and it is his duty, to dis- 
affirm his own acts and restore or recover the funds 
thus applied.*2 Of course, the testator may law- 
fully authorize the investment of his property in a 
business enterprise ;** but to authorize such a use 
of the trust funds there ought fo be direct and 
positive authority ;** mere discretion in the matter 
of investments is not sufficient.2° Similarly, the 
intention of a testator to confer upon an executor 
power to continue a trade must be found in the 
direct, explicit, and unequivocal language of the 
will or else it will not be deemed to have been con- 


ferred.*® A power, simpliciter, to carry on the tes-- 
tator’s trade, without anything more, will be con- 
strued as an authority simply to carry on the trade 
or business with the fund already invested in it at 
the time of the testator’s death,** and to subject that 
fund only to the hazards of the trade and not the 
general assets of the estate.?* A power to lend 
trust money to a firm consisting of certain individ- 
uals does not authorize a loan to a firm differently 
constituted, whether including more individuals or 
less.39 


[§ 685| g. Purchase of Land. In the absence of 
a statute to the contrary,*® or an intention to the 
contrary which may be gathered from the trust in- 
strument,*! as a general rule an investment of trust 
funds in lands is a breach of trust;*? but this rule 
is subject to exception when the circumstances re- 
quire it,*? as, for example, when it is for the best 
interest of the trust estate, such a purchase may be 
authorized by order of court,** or when it is nec- 


Ohio.—Adams v. Nelson, 1 Ohio S.& 
C.Pl, 216, 31 Cine.L.Bul. 46. 


S.C.—Nance v. Nance, 1 S.C. 209. 


Wis.—Simmons y. Oliver, 43 N.W. 
561, 74 V7is. 633. 


Eng.—Munch vy. Cockerell, 5. Myl.& 
€. 179, 46 Eng.Ch. 162, 41 Reprint 338. 


- Ont.—Worts v. Worts, 18 Ont. 332. 


{a] “he reason of the rule is, that 
as the primary object of the creation 
of a trust is ordinarily the preserva- 
tion and perpetuity of the fund until 
the purposes of the trust have been 
accomplished, this object is necessari- 
ly endangered and may be entirely de- 
feated by exposing the estate to the 
perils of commercial pursuits, which 
are always, to some extent, specula- 
tive and subject to the hazard of great 
loss.” In re Myers, 30 N.E. 135, 131 N. 
Y. 409, 415 [remittitur am 30 N.E. 
508]. 


{b] 
term as to moneys in trade. 
Worts, 18 Ont. 332. 


29. Penn v. Fogler, 55 N.E. 192, 182 
fll. 76; Matter of Hirsch, 101 N.Y.S. 
893, 116 App.Div. 367 [aff-81 N.E. 1165, 
188 N.Y. 584]. 


30. Warren v. Rochester Union 
Bank, 51 N.E. 1036, 157 N.Y. 259, 68 
ATES Gee. LoRvAwerpo Matter 
of Hirsch, 101 N.Y.S. 898, 116 App. 
Div. 367 [aff 81 N:E. 1165, 188 N.Y. 
584]; Hull v. Heimrich, 3 P.(2d) 758, 
6 P.(2d) 41, 188 Or. 117. 


31. Warren v. Rochester Union 
Banik,  5leN. BH: 1086) 157 NeW. 259, 68 
Am.S.R. 777, 48 L.R.A. 256; Matter of 
Hirsch, 101 N.Y.S. 898, 116 App.Div. 
367 [aff 81 N.E. 1165, 188 N.Y. 584]. 


82. Steele v. Leopold, 120 N.Y.S. 
569, 185 App.Div. 247 [mod on condi- 
tion 94 N.E. 1099, 201 N.Y. 518]. 


83. Willis v. Sharp, 21 N.E. 705, 
113 N.Y. 586, 4. L.R.A. 493; Steele v. 
Leopold, 120 N.Y.S. 569, 185 App.Div. 
247 [mod on condition 94 N.E. 1099, 
201 N.Y. 518]. 


34 Kirkman vy. Booth, 11 Beav. 273, 
50 Reprint 821. 


{a] Where testator uses word “em- 
ploy’, instead of “invest,” it has been 
held that the use of the trust funds 
in trade may be justified. Dickonson 
v. Player, Coop.Pr.Cas. 178, 47 Re- 
print 455. 


35. Worts vy. Worts, 18 Ont. 332. 


“Investment” is not a proper 
Worts v. 


36. Willis v. Sharp, 21 N.B. 705, 
113 N.Y. 586, 4 L.R.A. 498. 


37. Willis v. Sharp, 21 N.E. 705, 113 
N.Y. 586, 4 L.R.A. 493; Cutbush v. 
Cutbush, 1 Beav. 184, 17 Eng.Ch. 184, 
48 Reprint 910; Ex p. Richardson, 3 
Madd. 138, 56 Reprint 461; McNeillie 
v. Acton, 4 De G.M.&G. 744, 53 Eng.Ch. 
583, 43 Reprint 699; Ex p. Garland, 
10 Ves.Jr. 110, 32 Reprint 786. 


88. Willis v. Sharp, 21 N.E. 705, 113 
N.Y. 586, 4 L.R.A. 4938. 


part Smith vy. Patrick, [1901] A.C. 


fa] Change in firm.—Even if the 
settlor should authorize the trustees 
to continue the trust funds upon the 
personal security of a trading firm, in 
which he had invested them, yet the 
trustees are guilty of a breach of 
trust, if, upon a change taking place 
in the firm, they permit the funds to 
remain upon the personal security ot 
the new firm. In re Tucker, [1894] 1 
Ch. 724; Cummins y. Cummins, 8 Ir. 
Eq. 728, 3 J.&L. 64. 


40. See statutory provisions. 


fa] Under statute authorizing pur- 
chase of land to improve a mill 
stream, the trustees were authorized 
to purchase a whole farm, when un- 
able to buy a necessary portion there- 
of, when such purchase was necessary 
to raise the head of water for the mill. 
Troy Iron, etc., Factory v. Corning, 45 
Barb. (N.Y.) 281. 


{b] In Kentucky under St. § 4706 
(Russell St. § 4168), providing that a 
trustee might invest trust funds in 
real estate it is held: (1) That the 
real estate does not have to be located 
in Kentucky. Ridley vy. Dedman, 119 
Sows Toe te4iky.. 146. (2) Thatsthe 
court will not compel the trustee to 
invest in real estate against his wish- 
es unless there is conclusive proof of 
the practicability or advisability of 
such change in respect to profit as 
well as safety of it. Stone v. Clay, 
45 S.W. 80, 108 Ky. 314, 19 Ky.L. 2029. 


{c] In Pennsylvania, under the act 
of April 138, 1854 (P. L. p 368), provid- 
ing that it shall be lawful for any 
trustee “to invest trust moneys in 
ground rents or other real estate by 
leave of the proper court,” it has been 
held that stocks held by trustees are 
“money” within the meaning of the | 
act. In re Derr, 52 A. 27, 203 Pa. 96. 


41. See cases infra this note. 


fa] Power to invest in “any way 
he thinks best’? empowers the trustee 
to purchase realty, if he deems it best 
for the cestuis que trust. Lawson v. 
Seine aa 204 S.W. 1100, 275 Mo. 


_[b] “Other property.”—A _provi- 
sion in the trust instrument that the 
funds are to be “invested on bond and 
mortgage or in other property” au- 
thorizes an investment in real estate. 
Matter of Trelease, 96 N.Y.S..318, 49 
Misc. 205, 5 Mills 222 [aff 100 N.Y.S. 
1051, 115 App.Div. 654]. 


[c] Word “invest” may well ap- 
ply to the case of a purchase of land 
as distinguished from a mortgage of 
land. Re Barwick, 5 Ont. 710; Smith 
v. Smith, 23 GrantCh. (Ont.) 114. 


42. ITll.—Butler v. Butler, 45 N.E. 
426, 164 Ill. 171 [aff 61 Ill.App. 51]. 


Me.—Jordan v. Jordan, 88 A. 390, 
111 Me. 124. 


Md.—Zimmerman y. Fraley, 17 A. 
560, 70 Md. 561. Mae 


Miss.—West v. Robertson, 7 So. 224, 
67 Miss. 213. 


N.J.—Smith v. Robinson, 90 A. 1063, 
83 _N.J.Eq. 384; Quick v. Fisher, 9 N. 
J.Eq. 802; In re Ahrend’s Bstate, 130 
A. 219, 3 N.J.Mise. 746 [appeal dism 
138 A. 758, 99 N.J.Bq. 328]: 


N. Y.—In re Randolph, 134 N.Y.S. 
3021 [aff 1385 N.Y.S. 1138, 150 App.Div. 


Pa.—Bonsall’s Appeal, 1 Rawle 266. 


goek eee v. Adams, 20 S.C.Eq. 


Tex.—Stone y. Kahle, 54 S.W. 375, 
22 Tex.Civ.App. 185. 


Wis.—In re Leonard’s Will, 230 N. 
Wr. tls; 202) Wis. wii. 


Eng.—Winchelsea v. Norcliffe, 1 
Vern.Ch. 435, 23 Reprint 569. 


Ont.—Re Jackson & Snaith, 46 Ont. 
L. 550. 


43. Troy Iron, etc., Factory v. 
Corning, 45 Barb. (N.Y.) 231; Bon- 
sall’s Appeal, 1 Rawle (Pa.) 266. 


44. Ex p. Jordan, 4 Del.Gh. 615; 
Lafferty’s Est., 14 Pa.Dist. 424; Ex p. 
Calmes, 10 S.C.Hq. 112; Webb sve 
Shaftsbury, 6 Madd. 100, 56 Reprint 


|1029. 


[a] Mlustration.— Where, under 
the trust instrument, negroes as well 
as funds were to be held in trust, with 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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essary to purchase the land on foreclosure of a mort- 
gage held by the trust estate;#® but under sueh eir- 
cumstances, it has been held that the trustees are 
under a duty to dispose of the realty as soon as 
practicable and reinvest the proceeds in legal se- 
curities.*® A direction to invest in real estate 
has been held to mean the actual purchase,*? but 
not-on eredit.4® Trustees authorized to invest funds 
in realty and to repair building on lands of trust, 
cannot use trust funds in building houses for oth- 
ers.4® Trustees having power to invest. money in 
the purchase of lands or hereditaments in fee simple 
in possession may purchase freehold ground rents,°° 
but not an equity of redemption.®! Under a direc- 
tion to invest in productive real estate, the trustees 
may purchase dwelling houses®? or mines,®** but not 
vacant lots®* or unproductive land.°> Moneys lia- 
ble to be so laid out may be applied by direction of 
the court in the crection of buildings,®® but not in 
repairs or permanent improvements,°* or drainage.** 
Where a trustee is required by the terms of the 
trust to invest a specific amount of money in lands, 
it has been held that he is not warranted in investing 
part as directed, and expending the balance in im- 
proving the land purchased, unless peculiar cireum- 
stances require it.°® An authorization to invest in 
real securities does not justify an out-and-out pur- 
chase.®° A loan of trust funds, secured by mort- 
gage on lands, does not constitute an ‘investment 
in lands.®* 


Direction to take title in name of beneficiary. A 


Mass. 19; 
Mass. 361. 


no mode of investment prescribed, 
the court may authorize a purchase of 
realty with the trust funds. Ex p. 
Calmes, 10 S.C.Eq. 112. 


45. In re Baker, 68 A. 449, 8 Del. 
Ch. 355; In re Bellah, 67 A. 9738, 8 
Del.Ch. 59; Perrine y. Vreeland, 33 
N.J.Eq. 102 [aff ONE pees yer 55 
entine v. Belden, 20 Hun Xi ie eu 
See McCully v. Lum, 25 A. 705, 49 N. eat ee: av: 
J.Eq. 552 (holding that a taking of | (Ont.) 390. 
the rents and profits of land mort- 56. 
gaged to the trust instead of foreclos~ : 
ing the mortgage was not Improper 
conduct on the part of the trustee, in 
view of the circumstances). 


4g. Furniss v.- Cruikshank, 181 N. 
W.S. 522, 191 App.Div. 450 [mod 130 
N.E. 625, 132 N.E. 884, 230 N.Y. 495, 
Zo leN. Xe 550). 


47. Re Barwick, 5 Ont. 710. 


438. Bowling v. Bank of New Ha- 
ven, 294 S.W. 499, 219 Ky. 731; Vick- 
ers v. Vickers, 225 S.W. 44, 189 Ky. 
323; Bowman v. Pinkham, 71 Me. 295. 


[a] Illustration.—A will author- 
izing the trustee to invest the fund 
in a farm, to be cultivated for the ben- 
efit of testator’s wife and children, 
requires the purchase of only so much 
land as can be entirely paid for, so 
that the trustee is not authorized to 
purchase a farm, for which he can 
pay only part of the purchase price, 
and to give a lien for the payment of 
the balance of the purchase _ price, 
which may result in the total loss of 
the trust fund. Vickers v. Vickers, 58. 
225 S.W. 44, 189 Ky. 323. 


49. Digney v. Blanchard, 115 N.E. 59. 
424, 226 Mass. 335. 
50. In re Peyton, L.R. 7 Eq. 463. 


51. Worman v. Worman, 43 Ch.D. 
296. 61. 


52. Schaffer v. Wadsworth, 106 62. 


364; 


L.J.Ch. 409; 
Ch, (Ont.) 45. 


364; 
Brunskill] 


Reprint 362; 
Smale&G. 22, 


409; 
N.S. 292% 
N.S. 656; 
Rep.N.S. 56. 
LR, age; 7'6 


560, 70 Md. 561. 
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Parsons v. 


53. Bellot v. Littler, 30 L.T.Rep.N. 
S. 861, 22 Wkly.Rep. 836. 


54. Holcomb y. Holcomb, 11 N.J. 
Eq. 281. 


Holcomb v. Holcomb, 
Armstrong, 


Stevens v. Melcher, 80 Hun 514, 
30 N.Y.S. 625 [mod on other grounds 70. 
46 N.W. 965, 152 N.Y. 551]; 
Greene, 35 A. 1042, 19 R.I. 619, 35 L.R. 
A. 790; Drake v. Trefusis, L.R. 10 Ch. 
In re Newman, L.R. 9 Ch. 681; 
In re Leigh, L.R. 6 Ch. 887; 
Leslie, 2 Ch.D. 185; 
Re Henderson, 23 Grant 


57. Drake v. Trefusis, L.R. 10 Ch. 
In re Leigh, L.R. 

v. Caird, L.R. 16 Eq. 493; 
Bostock v. Blakeney, 2 Bro.Ch. 653, 29 
Dunne vy. 
Se ad varores 267, ese amie ug | Y: Northern Trust Co., 95 N.H. 59, 250 
Reprint 81]; In re Venour, 45 L.J.Ch, | U- 
Hale vy. Sheldrake, 60 L.T.Rep. 
Jesse v. Lloyd, 48 L.T.Rep. NY. 89: 
Poulett v. Somerset, 25 L.T, ore 3 
But see In re Hotham, 
Donaldson v. Donald- 
son, 3 Ch.D. 743; Cowley v. Welleslev, 
46 L.J.Ch. 869 (all holding that funds 
to be invested in land could be used 
to repair buildings on trust realty). 


In re Venour, 45 L.J.Ch. 409. 
Contra In re Leslie, 2 Ch.D. 185. 
Gates v. Hunter, 13 Mo. 511. of 


60. Zimmerman vy. Fraley, 17 A. 
See Re Barwick, 5 
Ont. 710 (recognizing the rule). 


Milhous v. Dunham, 78 Ala. 48. 
Vernon v. Marsh, 3 N.J.Eq. 502. 
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direetion in the trust instrument that if realty is 
purchased for the benefit of the cestui que trust, 
title must be taken in her name only, the trustees 
cannot take title in any other name,®* although by 
taking it in the name of the beneficiary it would be 
subject to the debts of her husband.** 


[§ 686] h. In Interest of Cestui Que Trust.°* To 
what extent a trustee may invest trust funds in ac- 
quiring the interest of one of the cestuis que trust 
must always be subject to the approval of the 
court.°° Any agreement to acquire such an interest 
which would in effect result in a termination of the 
trust before the time fixed by the settlor,®°*® or that 
was contrary to the wish of the settlor as expressed. 
in the trust instrument,®? will not receive the ap- 
proval of the court. Upon a proper case being pre- 
sented, where it would be for the interest of all for 
the trustee to acquire such an interest, the court 
will approve it.°* Where the interest of the ces- 
tui que trust is uncertain, a loan to the cestui que 
trust npon a pledge of his interest in the trust as 
security is lmproper,®® but it has been held that, 
under sanction of court, a loan to a beneficiary 
whose interest, although uncertain, is certain to be 
much more than the amount advanced, is proper.’® 


[§ 687] i. Directions in Trust Instrument, While 
provisions in trust instruments permitting invest- 
ments in securities other than those authorized by 
the court should be strictly construed,”! the ereator 
of a trust requiring the investment of money may 
designate what kind of,7? and “how,’? investments 


Winslow, 16 63. Vernon vy. Marsh, supra. 


64. Transections with cestui qué 
trust generally, see supra § 522. 


65. Cady v. Tuttle, 141 A. 188, 127 
Me. 104. 


66. Cady v. Tuttle, supra. 
supra; 67. Cady v. Tuttle, supra. 
9; GrantCh, 68. Cady v. Tuttle, supra. 
69. Pierce v. Dahlgren, 300 F. 268. 


Hutchins v. Hutchins, 43 App. 
D.C. 544. : 


71. In re Franklin Trust Co., 142 
N.Y.S. 885, 84 Misc. 686. 


72. Gaines y. Arkansas Nat. Bank, 
280 S.W. 993, 170 Ark. 679; In re 
Keane, 160 N.Y.S. 200, 95 Misc. 25. ~ 


[a] Will held to authorize loan to 
firm.—In re Reid, 156 N.Y.S. 500, 170 
App.Div. 631, 16 Mills 73 [aff 112 N: 
H. 1072, 218 N.Y. 640]. ‘ 


73. Merchants’ Loan & Trust Co. 


Greene v. 


invere 
In re Venour, 45 


6 Ch. 887; 


Dunne, 3 
[aff 


86, 45 L.R.A.N.S. 411; Hackett’s 
Ex’rs v. Hackett’s Devisees, 202 S.W. 
864, 180 Ky. 406; Denike v. Harris, 84 
In re Reid, 156 N.Y.S. 500% 
170 App.Div. 631, 16 Mills 73 [aff 112 
N.E. 1072, 218 N.Y. 640]; Matter of 
Stewart, 51 N.Y.S. 1050, 30 App.Div. 
368 [aft SVAN. 1252163 Ne yer59s6 
In re Keane, 160 N.Y.S. 200, 95 Mise. 
25. 


[a] Donee of power of appoint- 
ment.—Although the donee of a power 
of appointment might, in the exercise 
the power, enlarge the range of 
securities in which the trustees could 
invest, on failure to exercise the pow- 
er:the donee cannot entarge the range 
of securities in which the trustees can 
invest the unappointed trust estate. 
eee Falconer’s Trusts, [1908] 1 Ch. 
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may be made, as well as what security may be -tak- 
en,‘* or he may dispense with all security,*® and the 
trustees will be bound by the directions.7® This 
right in the creator of the trust is not limited to 
the corpus of the estate; he has equal authority 
and control over the income arising therefrom.‘’ 
Where the author of a trust gives explicit directions 
as to the classes of securities in which the fund shall 
de invested, it is the duty of the trustee to follow 
the instructions literally,’* unless no such investment 
as is directed can be made,’® or the safety of the 
investment directed has become doubtful by rea- 
son of supervening circumstances,*® in which case 
it is the duty of the trustee to invest the fund m 
the best manner practicable under the circumstances 
existing. However, the trustees have been held jus- 
tified in purchasing government bonds during-time 
of war when they were directed to purchase other 
securities.*:_ Where trustees are directed to make 
investments of a certain kind, the only duty imposed 
upon them is to be reasonably certain that the thing 
for which they pay the trust fund is valuable.*? 
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It is incumbent upon a trustee to see that the di- 
rections as to investments are followed by his co- 
trustee,®* although he never has manual custody of 
the trust fund.*4 A mere recommendation that the 
fund be invested in a specified manner, as distin- 
guished from a direction to so invest, does not im- 
pose upon the trustee a duty to comply therewith, 
or render him liable for losses incurred through 
making other investments in good faith and with 
reasonable prudence.*® An express direction in 
the trust instrument as to what investments shall 
be made does not prohibit the trustee from making 
investments authorized by ‘a statute providing that 
the trustee may so invest trust funds unless ex- 
pressly forbidden by the instrument creating the 
trust.&°® 


Particular directions. -A direction to invest in 
“oood securities” has been construed to mean in- 
vestment in such securities, and such securities only, 
as are regarded by the court as proper for trust 


74, Merchants Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 
7). 86, 45 L.R.A.N.S. 411; Denike v. 
Harris, 84 N.Y. 89; Matter of Stewart, 
51 N.Y.S. 1050, 30 App.Div. 368 [aff 
SN Bei os N.Y. O99) 5) Laere 
Keane, 160 N.Y.S. 200, 95 Misc. 25. 


75. Denike v. Harris, 84 N.Y. 89; 
Matter of Stewart, 51 N.Y.S. 1050, 30 
App.Div. 368 [aff 57 N.E. 1125, 163 N. 
W593). 

76. Merchants’ Loan & Trust Co. v. 
Northern Trust Co., 95 N.E. 59, 250 Il. 
86, 45 L.R.A.N.S. 411; International 
Trust Co. v. Preston, 156 P. 1128, 24 
Wyo. 163. 

77. Matter of Stewart, 51 N.Y.S. 
1050, 30 App. Div. 368 [aff 57 N.H. 1125, 
163) Ny. 592]. 


78. Ala.—Lewis v. Cook, 18 Ala. 
334 
Ark.—Gaines v. Arkansas Nat. 


Bank, 280 S.W. 993, 170 Ark. 679. 
Ind.—Gilbert v. Welsch, 75 Ind. 557. 


lowa.—MacGregor v. MacGregor, 9 
Iowa 65. 


Ky.—Transylvania University v. 
Clay, 2 B.Mon. 385. 


Me.—Jordan v. Jordan’s Trust Es- 
tate, 88 A. 390, 111 Me. 124. 


Md.—Contee v. Dawson, 2 Bland 264. 


Mass.—Worcester City Missionary 
Soc. v. Memorial Church, 72 N.E. 71, 
186 Mass. 531. 


N.J.—Brewster v. Demarest, 23 A. 
271, 48 N.J.Eq. 559, 


N.Y.—Matter of Olmstead, 66 N.Y. 
iS. 212, 62 App.Div. 515 [aff 58 N.E. 
1090, 164 N.Y. 571]; Lansing v. Lans- 
ing, 45 Barb. 182, 1 Abb.Pr.N.S; 280, 
31 How.Pr. 55; In re London’s Estate, 
171 N.Y.S. 981, 104 Mise. 372 [aff 175 
N.Y.S. 910, 187 App.Div. 952]; In re 
Horwitz’s Estate, 154 N.Y.S. 316, 90 
Mise. 249; Seligman v. Seligman, 151 
N.Y.S. 889, 89 Mise. 194, 138 Mills 564; 
Clark v. Clark, 50 N.Y.S. 1041, 23 Misc. 
272; Jackson v. Westerfield, 61 How. 
Pr. 399; Lefever v. Hasbrouck, 2 
Dem.Surr. 567. 


Or.-—Boehmer vy. Silvestone, 186 P. 
26, 95 Or. 154. 


Pa.—Ihmsenis Appeal, 43 Pa. 431, 


R.J.—EHldredge v. Greene, 19 A. 1085, 
| 1G Sa) in 


S.c.—Sanders v. Rogers, 1 S.C. 452; 
Womack v. Austin, 1 S.C. 421. 


a ae WAS tie v. Warren, 2 Heisk. 


Va.—Claiborne v. Holland, 14 S.E. 
915, 88 Va. 1046; Banister v. McKen- 
zie, 6 Munf. (20 Va.) 447. 


See In re trusteeship of Couden, 9 
Ohio App. 207 (recognizing the rule 
and stating that it is desirable that 
such an investment be made under 
order of court). 


fa] Ilustration.—The provision of 
a will creating a trust for the benefit 
of testator’s infant son, and directing 
the trustees to invest in railroad 
bonds, was mandatory, and invest- 
ment by them in New York City bonds 
was unauthorized, and the trustee will 
be surcharged with loss occasioned 
thereby. In re London’s Estate, 171 
N.Y.S. 981, 104 Mise. 372 [aff 175 N.Y. 
S. 910, 187 App.Div. 952]. 


[b] Particular directions con- 
strucd.—(1) A direction in the trust 
instrument that the trustees. might 
maintain all stocks held by the set- 
tlor and, if the trustee saw fit, such 
stocks might be sold, but the proceeds 
should not be reinvested in other than 
legal securities for trust funds, did 
not authorize the trustees to hold 
stocks in the individual corporations 
into which Standard Oil stock was 
transferred upon the dissolution of 
that corporation, although the settior 
did hold stock in the original Stand- 
ard Oil Company. In re Franklin 
Trust Co., 147 N.Y.S. 885, 84 Misc. 686. 
(2) Authority in testamentary trus- 
tees to retain forms of investment ex- 
isting at testator’s death did not au- 
thorize investment of funds in a part- 
nership venture beyond the term fixed 
by the partnership articles when tes- 
tator died. In re Bannin, 127 N.Y.S. 
92, 142 App.Div. 436. (3) Where a 
will directed investment in good and 
safe securities, an order directing in- 
vestment in state warrants was not 
improper, the mere fact that they may 
be called at any time being insufficient 
to affect their character as good in- 
vestments. Hackett’s Ex’rs v. Hack- 
oe Devisees, 202 S.W. 864, 180 Ky. 
406. 


[ec] Will held not to confer au- 
thority to erect new building.—Boy- 
er’s Hstate, 9 Pa.Dist.&Co. 415. 


79. Lansing vy. Lansing, 45 Barb. 


(N.Y.) 182, 1 Abb.Pr.N.S. 280, 31 How. 
Pr. 55; McIntire v. Zanesville, 17 Chio 
St. 352; Sanders v. Rogers, 1 S.C. 452: 
Womack v. Austin, 1 S.C. 421; Wynne 
v. Warren, 2 Heisk. (Tenn.) 118. 


80. Ky.—Jennings y. Fidelity & 
Columbia Trust Co., 41 S.W.(24a) Bou 
240 Ky. 24 [cit Cyc]; Hackett’s Ex’rs 
v. Hackett’s Devisees, 202 S.W. 864, 
180 Ky. 406. 


N.C.—Fisher v. Fisher, 87 S.E. 113, 
TONIC HS 78s 


Ohio.—MecIntire v. 
Ohio St. 352. 


R.JI.— Weld v. Weld, 50 A. 490, 23 R. 
Ves sey OIE 


Va.—Perry v. Smoot, 23 Gratt. (64 
Va.) 241, 


Eng.—In re Maberly, 33 Ch.D. 455. 


[a] Thus (1) an investment in 
land, directed to be made in a partic- 
ular locality, may be deferred until 
Such investment can be prudently 
made. In re Maberly, 33 Ch.D. 455. 
(2) Where a will directed trustees 
to hold bonds until they could be sold 
at par, the court may order a sale to 
prevent loss to the estate in case the 
bonds are diminishing instead of ap- 
preciating in value. Weld v. Weld, 50 
A, 490, 23 R.I. 311, 


81. In re London’s Estate, 171 N.Y. 
S. 981, 104 Misc. 372 [aff 175 N.Y.S. 
910, 187 App.Div. 952]. 


[a] Ilustration.—Where a will di- 
rected trustees invest in railroad 
bonds returning not less than four 
per cent per annum, although the pro- 
vision was mandatory, in view of ex- 
isting national emergency, trustees 
were entitled to invest in three and 
one half per cent Liberty Loan Bonds 
of the first issue. In re London’s Es- 
tate, 171 N.Y.S. 981, 104 Misc. 372 [aff 
175 N.Y.S. 910, 187 App.Div. 952]. 


82. Klugh yv. Seminole Securities 
Co., 87 S.E. 644, 103 S.C. 120. 


83. Beaty’s Est., 14 Pa.Dist. 402; 
Waylan’s Hst., 1 Pa.Co. 366. 


84. Beatty’s Est., 14 Pa.Dist. 402. 


85. Baker v. Fooks, 67 A. 969, 8 
Del.Ch. 84; Brown v. French, 28 Am. 
R. 254, 125 Mass. 410; Greene’ v. 
Greene, 35 A. 1042, 19 R.I. 619, 35 L. 
R.A. 790. 


86. In re McCormick, 22 B.C. 327. 


Zanesville, 17 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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funds.8* However, in a jurisdiction where the trus- 
tee is only required to act reasonably in making 
trust investments,** such a provision in the trust 
instrument has been held not to limit the trustee 
further than that he is bound to act in good faith 
and exercise his discretion reasonably.8® French 
railway bonds are not “securities of a foreign coun- 
try” within the meaning of such a direction for 
investment.°® <A statute authorizing investments 
in “government security or securities” has been held 
not to apply to exchequer bills.°? A provision that 
if trust property is sold the proceeds are to be “te- 
invested” has been held to signify that the proceeds 
are to be invested in the same kind of property as 
that from which the proceeds were derived.°? A 
direction that trust funds be invested in “productive 
property” has been held to authorize a deposit in 
a dividend-paying savings bank;°* but such a direc- 


-tion does not empower the trustee to purchase and 


hold for several years realty which does not return 
enough to pay taxes and necessary expenses.°* A 
direction that trust funds be invested in “govern- 
ment bonds” has been held to mean United States 
bonds.®5 


[§ 688] j. Discretion of Trustee. If the discre- 


87. Brown -v. Brown, 65 A. 739, 72 2. 
N.J.Eq. 667; Woodruff v. Ward, 35 N. 
J.Eq. 467; Gilmore v. Tuttle, 32 N.J 
Eq. 611 [rev on other grounds 36 N.J. 
Eq. 617]; Ward vy. Kitchen, 30 N.J. 
deol. 


88. See supra § 676. 


Sos Ox Va Mauris, ey A. 256, 141 
Md. 495, 26 A.L.R. 80 


164 Mich. 395. 


Div. 196; 
164, 97 Misc. 


TRUSTS 


Mich.—Michigan Home Mission- 
ary Society v. Corning, 129 N.W. 686, 


N.J.—Babbitt v. Fidelity Trust Co., 
66 A. 1076, 72 N.J.Eq. 745. 


N.Y.—King v. Talbot, 40 N.Y. 76; 
Matter of Reed, 61 N.Y.S. 50, 45 Ann. 
In re McDowell, 163 N.Y.S. 
306 
grounds 164 N.Y.S. 1024, 178 App.Div. 


[65 C.J.] 80% 


tion given by the will or deed as to investments is: 
couched in general words, as, “productive stocks,”?® 
or “good” security, °7 or “good real security, 708 or 
“safely” invested,®® or full power “to manage,”* 
or general diser etion, 2 the executors or trustees wilf 
be “permitted to exercise their discretion only as 
the court under whose jurisdiction they are acting 
would exercise it, and will be allowed to invest only 
in such securities as are approved by the rules and 
practice of such court. Where, however, it is ap- 
parent that the author of the trust intended to con- 
fer the power to invest in other than court securities, 
the trustee may so act. For example, such words 
as “with full power to make purchases, investments. 
and exchanges in such manner as to them shall seem 
expedient,”® or power to invest in such securities 
“as they may select,”® have been construed to give 
trustees power to invest in other than court securi- 
ties; but even such a discretion is a reasonable and 
not an arbitrary one, and a trustee must still exer- 
cise a sound discretion as well as good faith and 
honest judgment;’ and, in the absence of words 
giving greater authority, he is not authorized te 
invest, the fund in new, speculative, or hazardous. 


come, the trustee was given a discre= 
tion to invest in other than legal se= 
curities. In re Leonard’s Will, 19% 
N.Y.S. 916, 118 Misc. 598. 


[b] “Control and management” of 
the trust estate gives the trustees 
nower to make other than statutory 
investments. In re Lawson’s Will, 
(lowa) 244 N.W. 7389. ; 


{c] Trustee held not to h-ve 


[rev on other 


90. In re Langdale, LR. 10 Ea. 39.) 5437; Matter of Keteltas, 6 N.Y.S.|abused discretion—In re Buist’s Es- 
91. Ex p. Chaplin, 3 Y.&C.Exch. | 668, 1 pete se Matter of Cant, | tate, 147 A. 606, 297 Pa. 537. 
397. But see Matthew v. Brise, 6|5 Dem.Surr. 269. 3ut see In re Ma- 5. Merchants’ Lo & rust : 
Beav. 239, 49 Eng.Reprint 817 [aff 10|loney’s Estate, 198 N.¥.S. 788, 120|y. Northorm Teust on, OB oe $e. 


Jur. 105, 15 L.J.Ch. 39 (holding, with- 
out reference to the statute, that a 
trustee was justified in buying ex- 
chequer bills) ]. 


92. Gaines v. Arkansas Nat. Bank, 
280 S.W. 993, 170 Ark. 679. 


[a] Proceeds of fire insurance on 
trust property.—A direction in the 
will creating the trust, requiring the 
trustee to collect “rents and profits” 
from realty, and requiring funds from 

sale of land “to be reinvested and be- 

come a part of trust property,” requir- 
ed the trustee to invest insurance 
money on buildings destroyed by fire 
and proceeds of sales of real estate in 
other real estate in the same county. 
Gaines v. Arkansas Nat. Bank, 280 
S.W. 993; 170 Ark. 679. 


93. Carpenter v. Carpenter, 12 R.I. 
544, 550, 34 Am.R. 716. 


Deposits of trust funds generally 
see supra § 566. 


94. Jordan vy. Jordan’s Trust Es- 
tate, 88 A. 390, 111 Me. 124. 


95. Casey v. Genter, 176 N.B. 782, 
276 Mass. 165. 
96. Brown v. Brown, 65 A. 739, 72 


N.J.Eq. 667. 


97. Tuttle v. .Gilmore, 36 N.J.Eq. 
617. 

98. Ackerman v. Emott, 4 Barb. (N. 
Y.) 626. 

99. Inre Robbins’s Will, 237 N.Y.S. 


409, 135 Misc. 220; In re Soltau’s Es- 
tate, 195 N.Y.S. 249, 118 Mise. 880. 


1. Mobley v. Phinizy, 155 S.E. 73, 
42 Ga.App. 33; Cornet v. Cornet; 190 
S.W. 333, 269 ‘Mo. 298. 


Mise. 456 (holding that a provision 
that trust funds are ‘‘to be invested 
by my said: trustees in accordance 
with their best judgment and discre- 
tion” authorized trustees to invest in 
other than legal securities). 


Eng.—Bethell v. Abraham, L.R. 17 
Eq. 24. 


Ont.-—Spratt v. Wilson, 19 Ont. 28. 


But see In re Hart, 53 A. 364, 203 
Pa.St. 480 (stating that the court was 
unwilling to say that under no cir- 
cumstances would a general discre- 
tionary power give the trustee the 
right to make other than court invest- 
ments but holding the trustee liable 
for an investment in mortgage bonds 
of a manufacturing company, made 
without proper investigation of the 
security). 

3. See supra § 676. 

4  Cromey v.,Bull, 4 Ky.L. 787; In 
re Hall, 58 N.E. 11, 1088, 164 N.Y. 196, 
609; In re Reid, 156 N.Y.S. 500, 170 
App.Div. 681, 16 Mills 73 [aff 112 N. 
E. 1072, 218 N.Y. 640]; Lawton v. 
Lawton, 54 N.Y.S. 760, 35 App.Div. 


389; In re Quinby’s Will, 235 N.Y.S. 
308, 134 Misc. 296; In re Leonard’s 
Will; L9I3S IN. Vase Ol6s) uss viise: 598% 


Duncklee v. Butler, 62 N.Y.S. 921, 30 
Misc. 58; Willis v. Braucher, 87 N.E. 
185, 79 OhioSt. 290, 44 L.R.A.N.S. 813, 
16 Ann.Cas. 66; Scott v. Marion Tp., 
39 OhioSt..153s In re Barker, 28 A. 
365, 368, 159 Pa. 518; Pray’s Appeal, 
34 Pa. 100. 


{a] Illustration Where testatrix 
left property to a trustee “to keep 
the principal thereof invested, so as 
to bring in the largest income com- 
patible with reasonable safety of the 
principal,” and to pay over the in- 


250 Ill. 86, 45 L.R.A.N.S. 411. 


6.; In. re: Leavitt) 238 Noy. Suet09. 
135 Misc. 387. 


7. Ky.—Cromie v. Bull, 81 Ky. 646, 
DO KGy sae oor 


Me.—Mattocks v. Moulton, 
1004, 84 Me. 545. 


Mass.—Davis’ Appeal, 67 N.E. 604, 
183 Mass. 499; Amory v. Green, 13 
ypc 413; Clark vy. Garfield, 8 Aller 


N.Y.—Carrier y. Carrier, 123 N.E. 
135, 226 N.Y. 114 [remittitur am ané 
rearg den 123 N.E. 858, 226 N.Y. 712, 
motion to recall and am remittitur gr 
125 Ncw O13,6 2270 N. Vot8 Lad eeebn re 
Hall, 58 N.B. 11, 164 N.Y. 196 [rearg 
den 58 N.E. 1088, 164 N.Y. 609]; In re 
Channing’s state, 222 N.Y.S. 351, 12% 
Mise. 393; Gould v. Gould, 213 N.Y.S. 
286, 126 Mise. 54. 


Pa.—In re Hart, 53 A: 364, 203 Pa. 
480; Pray’s Appeal, 34 Pa. 106. 


S.C.—Snelling vy. McCreary, 35 S.C. 
Kq. 291. 


Wis.—Pabst v. Goodrich, 113 NoW: 
398, 188 Wis. 48, 14 Ann.Cas. 824: In 
re Allis, 101 N.W. 365,128 Wis. 223 
Simmons v. Oliver, 43 N.W. 561, 74 
Wis. 633. 


Eng.—Stretton v. Ashmall, 3 Drew. 
9, 61 Reprint 804, 


[a] Power to trustees to invest 
in such Securities as they “think fit® 
means as they “honestly think fit.* 
In re Smith, [1896] ie@ hems cb: 


[b] Refusal to change invest- 
ments held not in bad faith.—York 
erane Trust Co., 13f A. $29; 14k 


24 A. 
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ventures,® or to invest it with funds of his own,® or 
to lend it to himself,!® but should invest in seasoned 
securities which have behind them an established 
dividend record over a period of years.'1 Power to 
vote stock held by a trust estate does not give the 
trustee power to invest trust funds in new and spec- 
ulative ventures.1? Where the trustee is directed 
to use his best skill and judgment, his powers and 
discretion are not enlarged by the use of those 
words.'® It is well settled that the actual and bona 
fide exercise of those faculties affords no protection 
whatever to the trustee who has in fact gone beyond 
the limits of his powers, and assumed a discretion 
or an option not fairly conferred upon him by the 
terms of the instrument, in their legal sense and 
import.!* However large the discretion of trustees 
may be in the exercise and execution of their trusts, 
the court never loses its power to review the use 
of this diseretion, and, if need be, to correct any 
abuse in its exercise.'® 


_ Failure cr refusal to exercise discretion. Where 
the trustees, who are empowered with a discretion, 
refuse to act, and the aid of the court is required, 
the court will not, as a matter of course, exercise 
the discretion.t® but will apply its own established 
and known rules,17 unless the intention of the set- 
tlor plainly appears to exclude such a mode of pro- 
ceeding.1® 


Succossive Trustees.19 A discretionary power 
which is purely personal to the trustee named in 
the trust instrument will not give such power to 
his suecessor,2® but a discretionary power which 
is not personal will survive to successive trustees.?! 


' Who may question excrcise of discretion. The 
cestui que trust may question, by legal proceedings, 
whether or not the trustee has exercised his discre- 
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In re Keane, 160 N. 


tion soundly and honestly.?? 


In construing whether or not trustees have ex- 
ereised their diseretion “wisely and judiciously,” 
as directed by the trust instrument, reference may 
be made to the investments made by the settlor 
to see what he deemed to be wise and judicious in- 
vestments.?* 


Control of discretion by court. According to the 
general rule,*+ it has been held that the court has 
power to control the discretion given a trustee by 
the trust instrument,?° irrespective of how broad 
the power conferred by the trust instrument is.?° 
For example, it has been held that regardless of 
a broad discretionary power the court will not per- 
mit the trustee to loan trust funds to himself,?? 
nor will it permit him to engage in speculative 
ventures, outside the jurisdiction of the court, in 
which there is great probability that the funds will- 
be lost.2® Under the general rule that, where the 
court hag once taken jurisdiction of the administra- 
tion and execution of the trust, it may require that 
all acts done thereafter by the trustee be under 
its direction,?® it has been held that, where the court 
takes jurisdiction of the management of the trust, 
a discretionary power given the trustee by the trust 
instrument as to investments is abridged.?° 


[§ 689] k. Under Sanction of Court—(1) Neces- 
sity and Propriety. If a trustee is at a loss as to 
the mode of investment, or if the condition of the 
parties or of the estate may seem to require a par- 
ticular mode of investment, it is at once the duty 
and the privilege of the trustee to seek the instrue- 
tion of the court, and thereby insure its protec- 
tion.*4_ However, while the approval of the court, 
if asked for in advance, will effectually protect the 
trustee in ease of subsequent loss, it by no means 


29. See supra § 540. 


' 8. Ky.—Cromie v. Bull, 81 Ky. 646, 
SICVelar ade. a 


N.Y.—In re Hall, 58 N.B. 11, 164 N. 
Y. 196 frearg den 58 N.E. 1088, 164 
N.Y. 6091; Gould v. Gould, 213 N.Y. 
S. 286, 126 Mise. 54; In re Maloney’s 
Estate, 198 N.Y S. 788, 120 Mise. 456; 


In re Leonard’s Will, 193 N.Y.S. 916, ! 


118 Mise. 598: In re McDowell, 149 
N.Y.S. 8538, 102 Misc. 275 [mod 172 
N.Y.S. 658, 184 Avp.Div. 646]; Mat- 
ter of Petrie, 5 Dem.Surr. 352. 


Ohio.—In re Trusteeship of Couden, 
9 OhioApp. 207. 


Tex.—Nagel v. Von Rosenberg, 119 
S.W. 706, 55 Tex.Civ.App. 354. 


/ Wis.—Pobst v. Goodrich, 113 N.W. 
898, 1383 Wis, 43, 14 Ann.Cas. 824. 

9. Nagel v. Von Rosenberg, 119 S. 
W. 706, 55 Tex.Civ.App. 354. 

10. Nagle v. Von Rosenberg, 
pra. 

11. In re Leavitt, 238 N.Y.S. 
135 Mise. 387. 

12. Gould v. Gould, 213 N.Y.S. 286, 
126 Misc. 54. 


13. Kimball v. Reding, 31 N.H. 352, 
64 Am.D. 333. 


14. Kimball ’v. Reding, supra. 


Ihiability of trustees in general see 
infra §§ 701-704. 


15. Cromie y. Bull, 81 Ky. 646, 5 
Ky L. 735; Amory v. Green, 13 Allen 
(Mass.) 413; Holcomb v. Holcomb, 


su- 


109, 


Y.S. 200, 95 Mise. 25; In re Vom Saal’s 
Will, 145 N.Y.S. 307, 82 Misc. 531.11 
Mills 256; Clark v. Clark, 50 N.Y.S. 
1041, 23 Misc. 272. 


16. Prendergast v. Prendergast, 3 
H.L.Cas. 195, 10 Reprint 75. 


17. Prendergast vy. Prendergast, 
supra. d 

18. Prendergast v. Prendergast, 
supra. 


19. Powers and duties of successive 
trustees generally see supra § 536. 


20. Jewett v. Schmidt, 92 N.Y-S. 
737, 45 Misc. 471 [aff 95 N.Y.S. 631, 
108 App.Div. 322 (aff 77 N.B. 1189, 184 
IND Xe 603, 185 Nay. 553))), 


21. In re Jenkins’ Estate, 181 N.Y. 
S. 585, 111 Mise. 517; In re Detre’s 
Hstate, 117 Aw54, 278. Pa, 341: 


22. Holcomb v. Holcomb, 11 N.J. 
Eq. 281. 

23. In re McDowell, 169 N.Y.S. 
853, 102 Misc. 275 [mod 172 N.Y.S. 
658, 184 App.Div. 646]. 

24. See supra § 539. 

25... Carrier vy. Carrier, 123 N.W 


135, 226 N.Y. 114 [remittitur am and 
rearg den 123 N.E. 858, 226 N.Y. 712, 
and motion to recall and am remit- 
titur gr 125 N.E. 918, 227 N.Y. 581]. 


26. Carrier y. Carrier, supra. 
27. Carrier v. Carrier, supra. 
28. Carrier v. Carrier, supra. 


20. Baer v. Kahn, 101 A. 596, 131 
Ma. 17. 


31. Del.—In re Bellah, 67 A. 973, 
8 Del.Ch. 59, 


Ill. White v. Sherman. 48 N.E. 128, 
168 Ill. 589, 61 Am.S.R. 132. 


Md.—Oesterla v. Gaither, 44 A. 
1035, 90 Md. 40; Siechrist v. Bose, 39 
A. 745, 87 Md. 284; Milligan v. Pleas- 
ants, 21 A. 695, 74 Md. 8; Heald v. 
Heald, 56 Md. 300; Jones v. Stockett, 
2 Bland 409; Contee v. Dawson, 2 
Bland 264. . 


Pa.—-In re Derr, 52 A. 27, 208 Pa. 
ae or ame Estate, 19 A. 362, 132 
a. ; 


R.I.—Tillinghast v. Coggeshall, 7 
RL, 383. 


S.C.—Snelling vy. McCreary, 35 S.C. 
Eq. 291. 


ee v. Warren, 2 Heisk. 


[a] General powers of probate 
court embrace the power to approve 
or disapprove the investments made 
by a testamentary trustee. Jones v. 
Hooper, 2 Dem.Surr. (N.Y.) 14. 


_ [b] _ Investment of assets of sav- 
ings baik—Under its power over 
trusts, a. court of equity may direct 
the manner of investing the assets of 
an embarrassed savings bank, when 
requested to do so by its managers. 
Una v. Dodd, 39 N.J.Eq. 173. 


For later cases, developments and changes in the law see Annotaticns, same title and section number, 
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follows that the failure to apply to the court is in 
itself sufficient to cause such liability.22 The only 
effect of such failure is to throw upon the trustee 
the burden of showing that the investment was 
such as the law permits, and that in the light of 
circumstances existing at the time it was made 
there was no imprudence in making it.°* It is the 
duty of a trustee to give the court all the informa- 
tion in his power, in order to enable it to give di- 
rections most suitable to the true nature of the 
case, and such as may be alike beneficial to all con- 
cerned.*+ If he departs from the instructions thus 
sought and received, he acts on a responsibility 
which he must be prepared to vindieate.*® The court 
may direct any investment which in its judgment 
will best promote the interests of the cestuis que 
trust, having in view both the security and the pro- 
ductiveness of the fund;*° and it may, in a proper 
ease, direct the conversion of the fund from real 
estate into personal estate or vice versa.7 This 
power is, of course, subject to the trust instrument 
and cannot be exercised in conflict with any pro- 
vision or direction of it, expressed or implied,?*® with- 
out the consent of all the persons interested,®® ex- 
cept perhaps in eases of emergency where the court 
may have an extraordinary jurisdiction founded on 
necessity to go beyond the mere administration of 
a trust according to the terms of the instrument 
creating it;*° nor has the court power to require 
a trustee to invest the trust funds in property 
which it could not. permit him to invest in of his 
own vyolition.4! <A trustee can obtain an opinion 
of the court as to the expediency of an investment 
only when it is entirely outside of, and apart from, 


22. 
403; 
Pa. 479: 


Grav v. Lynch, 8 Gill (Md.) 
Cridland’s Estate, 19 A. 362, 132 


Huey’s Estate, 1 Chest.Co. [ce] 


TRUSTS 


Nat. Bank, 280 S.W. 993, 170 Ark. 679. 
In England the court will not 


(6a.Ocd.], Sit 


his own property or interests.42 The court may 
approve an investment after it has already been 
made by the trustee.‘ 


Pendency of accounting. As a general rule, a 
trustee during the pendency of a suit for an ac- 
count should either ask for leave to pay the funds 
into court, to abide the event of the suit,** or to 
invest it under the direction and sanction of the 
court,4® and if he invests the money without such: 
direction it will be at his own risk.*® 


Approval of annual report. An approval of the 
annual report of the trustee has been held not to 
be res judicata of the validity of investments when 
such investments were in violation of an express 
provision in the trust instrument.4* Also, an ap- 
proval of an annual report which fails to give no-— 
tice of the improper character of investments: does 
not relieve the liability of the trustee thereon.*® 


On appeal the decision of an inferior court with 
competent jurisdiction on an application to approve’ 
the expenditure of trust funds will not be reversed, 
in the absence of a clear abuse of discretion.*® 


[§ 690] (2) Proceedings To Obtain. The court 
may give directions respecting investments of a 
trust fund either by a general rule®® or an order 
in a particular case.54 Within proper limitations, : 
notice to all parties interested is not essential when 
the trustee desires to obtain the court’s approval 
of investments.°2 Orders made approving invest- 
ments of trustee where there was no guardian ad ° 
litem representing infant beneficiaries, although ir- 
regularly made where there was no such guardian,°® 


advance, when the proposed invest- 
ments are not such as are authorized ° 
by Rev. Code (1915) § 3875, on the’ 


(Pa.) 170. 


33. Weyman v. Jones, 4 Md.Ch. 
500; Cridland’s Estate, 19 A. 362, 132 
Pa. 479; Hancom vy, Allen, Dick. 498, 
21 Reprint 363. 


34. Jones v. 
(Md.) 409. 


35. Zimmermen v. Fraley, 17 A. 
560, 70 Mad. 561; Snelling v. McCreary, 
35 S.C.Eq. 291; Whitehead v. White- 
head, 9 S.E. 10, 85 Va. 870. 


36. Ex p. Jordan, 4 Del.Ch. 615. 


[a] Speculative venture held prop- 
erly denied.—In re Harrison’s Estate, 
95 A. 406, 250 Pa. 129. 


37. “bx po. Jordan,” 4 “Del-Ch: 615; 
Offutt v. Jones, 73 A. 629, 110 Md. 233; 
Ex p. Calmes, 10 S.C.Eq. 112. 


ss. bx op. Jordan’ 4 Del Ch.) 615: 
Hackett’s Ex’rs v. Hackett’s Devisees, 
202 S.W. 864, 180 Ky. 406; Clark v. 
St? Louis, ete.; R. Co.,.58eHow. Pr? ¢N. 
Y.) 21; International Trust Co. v. 
Preston, 156 P. 1128, 24 Wyo. 163. 


[a] Bhus a direction that execu- 
tors invest shares of devisees in good 
and safe securities is not a mere rec- 
cmmendation, and without showing 
that such securities could not be 
found, or that such investment would 
probably result in loss to estate, 
court’s order directing investment in 
Jand was not authorized. Hackett’s 
Ex’rs v. Hackett’s Devisees, 202 S.W. 
864, 180 Ky. 406. 


{b] Wisdom of testator’s policy, 
in the absence of exceptional circum- 
stances, as to administration of trust 
estate is not within province of court 
to determine. Gaines v. Arkansas 


Stockett, 2 Bland 


sanction a change of investment not 
authorized by the trust instrument 
on the ground that it will be to the 
advantage of the beneficiaries. In re 
Tollemache, [1903] 1 Ch. 955; In re 
Morrison, [1901] TKO} ny Ole Ovey v. 
Ovey, [1900] 2 Ch. 524. But see In re 
Wedderburn, 9 Ch.D. 112 (holding 
that trustees might invest, under 
sanction of court, in any securities in 
which caSh under control of court 
might be invested, notwithstanding 
an express prohibition of such invest- 
ment in the trust instrument). 


. Burrill vy. Sheil, 2. Barb. CN. 
Ve) 145 Clarkivn St.) luOnIS), ete... Re 
CO., po”, OW we ea UN. Yoel sec YV.000 Vv. 
yet, 5 Paige (N.Y.) 596, 28 Am.D. 
451. 


40. In re Tollemache, [1903] 1 Ch. 
457 [aff [1903] 1 Ch. 955]; Inre New, 
[1901] 2 Ch. 534; In re Maberly, 33 
Ch.D. 455; Maynwaring v. Maynwar- 
ing, 3 Atk. 413, 26 Reprint 1038. 


{a] Tlustration.—Where a _ testa- 
tor orders his moneys to be laid out 
in land in a particular county, and 
his trustees cannot purchase in that 
county, the court, after a convenient 
time, will deviate from the strict 
terms of the trust. Maynwaring v. 


Maynwaring, 3 Atk. 4138, 26 Reprint 
1038. 
ate Stouffer v. Clagett, (Md.) 32 A. 
42. Bangor vy. Beal, 26 A. 1112, 85 
Me. 129. 
43. In re Lawson’s Will, (Iowa) 
244 N.W. 739. 


{a] In Delaware the court has 
refused to approve investments in 


grounds that such approval by the © 
court might encourage laxness on the 
part of the trustee regarding the safe- 
ty of unauthorized investments. In 
re Conwell, 115 A. 309, 13 Del.Ch. 55. 


44. Hosack v. Rogers, 9 Paige (Ns. 
eo ok. 


45. Hosack v.. Rogers, supra, 
46 Hosack v. Rogers, supra. 


47. International Trust Co. vy. 
Preston, 156 P. 1128, 24 Wyo. 163. 


48. Pierce v. Dahlgren, 300 F. 268. 


[a] Illustration.—A trustee is not 
relieved of his obligation to restore 
the portion of trust fund loaned to - 
herself and her ‘brother, secured by 
pledges of their uncertain interests 
in the trust fund, because such loans 
were listed in an annual report ap- 
proved by the court, where entries 
designated the security as “mortga- 
ges. Pierce v. Dahigren, 300 F. 268. | 


49. In re Harrison’s Estate, 95 A. 
406, 250 Pa. 129 


50. Wheeler v. Perry, 18 N.H. 307. 
51. Wheeler v. Perry, supra. 


' 52. In re Lawson’s Will, (lowa) 
244 N.W. 739; Offutt v. Jones, 73 A; 
629, 110 Md. 333. 


ta] Reason for rule.—“‘The trus-~ 
tee was not acting adversély to the 
beneficiary of the trust, but rather, 
in making the investment he obtained 
the requisite authority from the court 
to subserve the very interests of the 
trust.’ In re Lawson’s Will, (lowa) 
244 N.W. 739, 742. 


53. Fisher v. Fisher, 87 S.B. 113, 
0! INC oles 
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would be confirmed nune pro tune in the absence of 
evidence that the investments were improper.®* 


{§ 691] 6. Investing Trust Funds with Other 
Funds. In the absence of an intention to the con- 
trary expressed in the trust instrument,°® as far as 
is reasonably possible, trust funds should be kept 
clearly segregated;>® but it has been held that it 
is within the trustee’s power, if a profitable invest- 
ment is offered, larger in amount than the available 
assets of the estate, to supplement them with funds 
of other parties, if they can be legitimately ob- 
tained.°7 When trust funds are combined for a 
single investment, the instrument acknowledging 
and securing the investment, or some contempo- 
raneous instrument, should show the several inter- 
ests.°§ 


{§ 692] 7. Investment in Name of Trustee.5® As 
a general rule, an investment of trust funds in the 
name of the trustee is a breach of trust,°° regardless 
of whether or not the trustee acted in good faith 
in making such an investment,®? or whether or not 
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the investment was in securities the court would 
have sanctioned,*? and there is no difference be- 
tween a corporate or an individual trustee in this 
respect.°* However, this rule is not without ex- 
ception, as for example, where an executor in good 
faith includes a small amount of rent due to the 
estate in a note that he took in order to secure it, 
he will not be liable for such amount until he re- 
ceives it.64 Where the cashier of a bank errone- 
ously entered trust bank stock in the name of the 
trustee, without his knowledge, it has been held that 
the trustee is not liable for losses on the stock.®® 


[§ 693] 8. Retaining and Continuing®*—a. In 
General. Power to retain investments made by, 
and received from, the creator of the trust, in the 
absence of a contrary statute,®* or clear®® proyi- 
sion in the instrument creating the trust,®® is not 
different from the power of the trustees to make 
investments,’ it being the duty of the trustees to 
convert stocks into money and invest the proceeds 
in securities authorized by law or by order of 


$4. Fisher vy. Fisher, supra. Dern e: pees, Est., 19 Pa. Dist. ee N.J.Eq. 31. 

5S. In re Peek’s Will, 227 N.v.s. | Deal's Est.. 3 Pa.Co. 383; John’s Ms-| (.) By-law restricting sale of 
682, 131 Misc. 495; Union Trust Co. v. | te, 2 Chest.Co. 281. stock.—Where a testamentary trust 
Kramer, 201 N.Y.S. 182. poe ee v. Wallace, 3 Pa. 319, authorized gontings ten of an invest- 

66. ‘Lanhinive Buckley. 152 N'B. 71, m.D. 642. ment in a manufacturing corpora- 
256 Mass. 78; McCullough v. McCul-| 68 McAllister v. Com., 30 Pa. 536.| ‘lon, the continuation of the invest- 
lough, 14 A. 123, 642, 44 N.J.Ha. 313;| 6g 7 F : Picot, Ie, Be veces nl sed eae 
In re Union Trust Co. of New York - In re Union Trust Co. of New|was proper, notwithstanding by-law 
114 N.E. 1057, 219 N.Y. 514; Doud i Works bla NIB 057, 2.9 JINeYn 514, restriction on Sale of stock. Ander- 
Holmes, 63 N.Y. 635; Strong v. Dutch-| [a] Investment by trust company | $0? Vv. Bean, 172 N.E. 647, 272 Mass. 


ver, 174 N.Y.S. 352, 186 App.Div. 307; 
Bundy v. Bundy, 47 Barb. 135 [aff 38 


N.Y. 410]; In re Stafford, 11 Barb. 
CN 853. 
fa] Reason for rule.—‘It [each 


fund] must be kept separate from all 
other funds, so that every step in its 
menagement may be distinctly trace- 
able in the accounts of the trustees, 
and in the investments they make. 
The trust must not, through invest- 
ment, be complicated with the rights 
of strangers, or required to share in 
the losses of other funds.’ MceCul- 
Jough v. McCullough, 14 A. 123, 124, 
642, 44 N.J.Eq. 313. 


57. In re Union Trust Co. of New 
Mork, fla Naw. 105%,  2LOIN. Ys 644; 
Barry v. Lambert, 98 N.Y. 300, 50 Am. 
67 7. 


58. In re Union Trust Co. of New 
Work, 114 N:-®. 1057, 219 N.Y..514. 
59. Cross referetices: 
Deposit in own name see supra § 567. 


Liability of trustee see infra §§ 701- 
704, 


Right of beneficiary see infra § 700. 


60. Ala.—De Jarnette v. De Jar- 
nette, 41 Ala. 708. 


Ill.—White v. Sherman, 48 N.E. 128, 
168 Ill. 589, 61 Am.S.R. 132; Graham 
v. Graham, 85 Ill.App. 460. 


{nd.—Naltner v. Dolan, 8 N.H. 289, 
108 Ind. 590, 58 Am.R. 61. 


Mo.—-Cornet v. Cornet, 190 S.W. 
333, 269 Mo. 298; In re Kelley’s Es- 
tate, 255 S.W. 1064, 213 Mo.App. 492. 


N.Y.—In re Union Trust Co. of New 
Works ital INTEL 105 7,) 21 9a Nevenbl4. 


Ohio.—Brown v. Williams, 29 Ohio 
Cir: Cte 25: 


Pa.—wNorris’ Appeal, 71 Pa. 106; 
Stanley’s Appeal, 8 Pa. 431, 49 Am.D. 
530; Morris v. Wallace, 3 Pa. 319, 45 
Am.D. 642; Carr’s Hstate, 24 Pa.Su- 


{ 


of trust funds in securities in its own 
name, leaving the account relating 
thereto wholly to its own bookkeeping 
and the form adopted by it for keep- 
ing accounts, is improper. In re Un- 
ion Trust Co. of New York, 114 N.B. 
POS tae IN avi.) Sle 


64 John’s Hstate, 2 Chest.Co. 
(Pat) 28%. 
65. 15 A. 719, 2 


Pensyl’s Appeal, 
Mon. (Pa.) 361. 


66. Estoppel of beneficiaries due 
to consent to unlawful retention see 
infra § 699. 


67. See statutory provisions. 


[a] In Connecticut, under Gen. St. 
§ 255, providing that trustees may 
hold such securities as received by 
them, unless otherwise ordered by the 
court of probate, so long as in the 
exercise of reasonable prudence they 
may deem it unnecessary to make 
any change, it has been held that it is 
not incumbent upon trustees to sell 
out securities belonging to the trust 
estate in order to raise in cash the 
sums of two specific legacies to be 
held in trust. Beardsley v. Bridge- 
port Protestant Orphan Asylum, 57 A. 
165, 76 Conn. 560. 


68. Clark v. Clark, 144 S.E. 787, 
167 Ga. 1. 
69. Anderson v. Bean, 172 N.E. 647, 


272 Mass. 432, 72 A.L.R. 959; Old Col- 
ony Trust Co. v. Shaw, 158 N.E. 530, 
261 Mass. 158; Edward’s Estate, 6 
Pa.Dist&Co, 121. 


{a] Where trustee is given discre- 
tion as to investinents of trust funds, 
he may retain such investments of 
the settlor as he deems safe and se- 
cure. Duncklee v. Butler, 62 N.Y.S. 
921, 30 Misc. 58; In re Bernheimer’s 
Estate, 175 N.Y.S. 594. 


{b]. Specific legacy may remain in- 
vested in the stocks set apart and des- 
ignated by the testator for the pur- 
pose in his will. Ward vy. Kitchen, 30 


432, 72 A.LR, 959. 


{d] Particular trust instrument 
construed and held not to give trus- 
tee authority to retain stocks left by 
settlor. In re Morgan’s Will, 207 N. 
Wass “t,ebzon Mise. cole 


{e] Uncontrolled discretion as to 
time of disposal of securities left by 
the settlor justifies the trustee in re- 
taining the original investment. Ed- 
are vy. Edmunds, 34 &.T.Rep.N.8. 


70. Ga.—Citizens & Southern Nat. 
Bank v. Clark, 158 S.E. 297, 172 Ga. 
625; Clark v. Clark, 144 S.E. 787, 167 
Ga. 1; Mobley v. Phinizy, 155 S.E. 78, 
42 Ga.App. 33. 


N.J.-—Babbitt v. Fidelity Trust Co., 
66 A. 1076, 72 N.J.Hq. 745; Ward v. 
Keitehen, esON INI soe, But see 
Brown v. Brown, 65 A. 739, 72 N.J.Eq. 
667 (holding that, under act of March 
23, 1899 [P. L. p 236], the trustees 
would be protected if they held stock 
and bonds left by the testator, pro- 
vided they held the same in exercise 
pt poe faith and reasonable discre- 
ion). 


N.Y.—Cannon vy. Quincy, 121 N.Y.S. 
752, 65 Misc. 399. 


R.I.—Peckham v. Newton, 4 A. 758, 
£5 Rel i321. 

Wis.—In re Leitsch’s Will, 201 N. 
W. 284, 185 Wis. 257, 37 A.L.R. 547. 


[a] Retention held to be at trus- 
tee’s risk.—Citizens’ & Southern Nat. 
Bank ve Clark, 158,S.Ry 297): 1720 Gar 

oO. 

{[b] Subscription for additional 
shares of corporation in which dece- 
dent was a stockholder.—The fact 
that the testator, at his death, held 
shares of capital stock of a corpora- 
tion, does not authorize the exe*utors, 
on an increase of such capital, 15 sub- 
scribe for additional shares of stock 
under a special privilege given to the 
stockholders of the corporation. La- 
cey v. Davis, 4 Redf.Surr. (N.Y.) 402. 


For later cases, developments and changes in the lew see Annotations, same title and section number, 
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court,’? particularly where the trust instrument lim- 
its investments to those authorized by law,’? regard- 
less of whether or not it would be advantageous to 
the life tenant to retain such investments;7*® and 
the fact that the testator himself made and approved 
of the investment will not relieve the trustee from 
responsibility for retaining it,7* unless he can justi- 
fy his acts by proof of cireumstances beyond his 
control,’® or by proof that under the circumstances 
existing he has used due prudence and exercised a 
reasonable discretion and intelligence.*® However, 
as long as there is no doubt of the safety of the 
investments, the fact that they were made by the 
settlor commends them for retention.*7 Continuance 
of a speculation, like the carrying of stocks on 
margin, is never justifiable, in the absence of ex- 
press permission.?® <A trustee retaining nonlegal in- 
vestments continues to do so at his own risk,*® but 
he is entitled to retain nonlegal investments for a 
reasonable time until he can convert them into legal 
investments,®® and the court will not attempt to 
state a definite period during which investments 
should be held,8! as the period within which he 
should make the conversion depends upon the eir- 
eumstances of each individual case.8? The care 
demanded of a trustee in deciding as to the time 
for conversion is the exercise of ordinary good busi- 
ness judgment or foresight.** According to some 


TRUSTS 


[65 C.J.] 813 


authority, rules regulating trustees are to be applied 
with great liberality in favor of a trustee who law- 
fully retains nonlegal investments in the reasonable 
expectation that they may regain depreciated val- 
ue.84 In those jurisdictions where there is no 
statute law or rule of court which points out any 
particular classes of securities for the investment 
of trust funds, the fact that securities were bought 
and held by the testator commends them for reten- 
tion so long as there is no doubt of their safety;*° 
but unless clearly so directed in the trust instru- 
ment, a trustee should not indefinitely hold unpro- 
duetive securities..° Trustees are not entitled to 
assume as a matter of law that all stocks turned 
over to them by the executors were held by the tes- 
tator at the time of his death.** 


Duty to investigate real securities. In the absence 
of circumstances giving rise to suspicion, in retain- 
ing real securities, there is no duty on the trustee 
to make further investigation as to the title of the 
security,®® or the solvency of the mortgagor.®® 


[§ 694] b. Retention Authorized by Trust Instru- 
ment. Where the testator expressly directs that 
the trustees may, in their discretion, retain any of 
the testator’s investments without liability for loss 
from so doing, they cannot be held liable for losses 
resulting from leaving the investments unchanged.*°® 


71. Ga.—Clark v. Clark, 144 S.E. 74. Loud v. St. Louis Union Trust|143 Misc. 368; In re Storts’ Estate, 
787, 167 Ga. 1; Mobley v. Phinizy, 155| Co., 281 S.W. 744, 313 Mo. 552; Ward | 253 N.Y.S. 884, 142 Mise. 54: In re 
S.B. 73, 42 Ga.App. 33. Vv. Pee een eo ergy Beene ae alee 200, 95. Mase. 25; 

‘ : - Vv. otter, 2 .J.EHa. Die atter o thode Island Hospital Trust Co. v. 
ri v. Brigham, 5] Wotton, 69 N.Y.S. 753, 59 App. Div. 584] Tucker, 160 A. 465, 52 R.I. 277 [sup- 

eu y [aff 60 N.E. 1123, 167 N.Y. 629]; Pow-| nlementing on reh 155 A. 661, 51 R.I. 


Mo.—Loud v. St. Louis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552. 


N.J.—Babbitt v. Fidelity Trust Co., 
66 A. 1076, 72 N.J.Eq. 745; Ward v. 
Kitchen, 30 N.J.Eq. 31. 


N.Y.—Matter of Wotton, 69 N.Y.S. 
753, 59 App.Div. 584 [aff 60 N.E. 1123, 
167 N.Y. 629]; In re Hamersley, 180 
N.Y.S. 887; Goodwin v. Howe, 62 How. 
Pr. 134. But see Jones v. Jones, 2 N. 
Y.S. 844, 50 Hun 603 (holding that 
there was a distinction between re- 
taining and making investments, the 
trustees being justified in retaining 
some investments which they would 
not be justified in making). 


Wis. 
W. 439, 204 Wis. 221; In re Leitsch’s 
Will, 201 N.W. 284, 185 Wis. 257, 37 
PAG Ts Ets D4 Te 


[a] Rule applied.—(1) A_ trustee 
has power to sell nonlegalized securi- 
ties when there is no provision con- 
tained in the trust instrument with 
respect to retaining or selling such 
securities (Guaranty Trust Co. of 
New York v. United States Steel Cor- 
poration, 176 N.Y.S. 402, 107 Misc. 
720), (2) and he may do so without 
receiving authority from the court to 
make such sale, where the stock was 
not one in Which trust funds could be 
invested under the laws of the state, 
notwithstanding the testator who cre- 
ated the trust authorized the trustee 
to retain all property invested as it 
was, without regard to the require- 
ment of law concerning investments 
by a trustee (Guaranty Trust Co. of 
New York v. United States Steel Cor- 
poration, supra). 

Sale and conveyance of trust prop- 
erty generally see supra §§ 594-654. 

72. In re Bernheimer’s Estate, 175 
N.Y.S. 594, 106 Misc. 719. 


73. In re.Leitsch’s Will, 
284, 185 Wis. 257, 37 A.L.R. 


201 N.W. 
547. 


oF v. Evans, 5 Ves.Jr. 839, 31 Reprint 
6. 


75. In re Parsons’ Estate, 
S. 339, 143 Misc. 368. 


76. In re Parsons’ Estate, supra; 
In re Taylor’s Estate, 121 A. 310, 313, 
207 Pa. 518, 37 VALTUR S553; 


“The general rule—in jurisdictions 
which, like Pennsylvania, limit the in- 
vestment of trust funds—is that or- 
dinarily a fiduciary has no right to 
retain, beyond a reasonable period, 
investments made by the decedent in 
unauthorized securities, unless spe- 
cially empowered so to do; that when 
a trustee continues to possess such 
nonlegal, investments after a time 
when he could properly dispose of 
them, and a loss occurs, he may be 
held liable for a failure of due care, 
unless he shows that his retention of 
the securities in question represents, 
not a mere lack of attention, but the 
honest exercise of judgment based on 
actual consideration of existing condi- 
tions; in other words, he is expected 
to be ordinarily watchful and to exer- 
cise normally good judgment.” In re 
Taylor’s Estate, supra. 


fa] Conduct of trustees held pru- 
dent and diligent.—In re Parsons’ Es- 
tate, 257 N.Y.S. 339, 143 Misc. 368. 


77. Rhode Island Hospital Trust 
Co. v. Copeland, 98 A. 273, 39 R.I. 198. 


78. Matter of Hirsch, 101 N.Y-S. 
893, 116 App.Div. 367 [aff 81 N.E. 1165, 
188 N.Y. 584]. 


79. Citizens & Southern Nat. Bank 
ve. Clark, LoS SH 2297. eui2 (Gan l625; 
In re King’s Estate, 224 N.Y.S. 288, 
130 Mise. 296. 


80. In re Clark’s Will, 177 N.E. 397, 
257 N.Y. 132, 77 A.L.R. 499; Matter 
of Wotton, 69 N.Y.S. 753, 59 App.Div. 
584 [aff 60 N.E. 1123, 167 N.Y. 629]; 
In re Parsons’ Estate, 257 N.Y.S. 339, 


257 N.Y. 


507, rearg den 157 A. 927). 


fa] Trustee’s conduct held reason- 
able.—A trustee is not liable for an 
unexpected depreciation in value of 
stocks held by him after the death 
of the life tenant while awaiting the 
outcome of a petition for distribution 
in kind. Creed v. McAleer, 175 N.E. 
761, 275 Mass. 353, 80 A.L.R: 111%. 


81. Storts’ Estate, 253 N.Y.S. 834, 
142 Mise. 54. 


eee In re Parsons’ Estate, 48% ING YX; 
. 339, 143 Misc. 368. 


83. In re Taylor’s Estate, 
S10, 20) Pak) DUS ns CeAelankte sO Ose 


84. In re Storts’ Estate, 253 N.Y.S. 
834, 142 Mise. 54. 


85. Murray v. Feinour, 2 Md.Ch. 
418; North Adams Nat. Bank v. Cur- 
tiss, 180 N.E. 217, 278 Mass. 471; Peck+ 
ham v. Newton, 4 A. 758, 15 R.I. 321. 


86. Rhode Island Hospital Trust 
Co. v. Tucker, 160 A. 465,.52)5Ra. 277 
[supplementing on reh 155 As 661, 51 
R.I. 507, rearg den 157 A.'927]. 


87. Villard v. Villard, 114 N.E. 789, 


121 A. 


| 219 N.Y. 482. 


88. Rawsthorne v. Rowley, 24 T.L. 


Re 52 
89. Rawsthorne v. Rowley, supra. 


90. Matter of Hunt, 105 N.Y.S. 696, 
121 App.Div. 96; Matter of Wolfe, 2 
Niy.S. 494)" 1 Conn.Surr. 102 [rev 5 
N.Y.S. 634, 52 Hun 510]; In re Bartol, 
38 A. 527, 182 Pa. 407; In re Linnard’s 
Estate, 16 Pa. Dist.&Co. 143; Ea- 
wards’s Estate, 6 Pa.Dist.&Co. 121. 


{a] Securities not free from risk. 
—When the trustor had expressly au- 
thorized the retention, for the pur- 
poses of. the trust which he created, 
of those investments made by him- 
self, of which some were to his knowl- 
edge of a character not free from 
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Provisions in the trust instrument permitting the 
trustee to retain trust investments “in its present 
state,”®! or “in its present form of investment,”®? 
have been construed as permitting trustees to hold 
shares in rechartered®? or reorganized®* corpora- 
tions, where such stocks are received in exchange for 
those of the old company which were part of the 
original trust estate; but such authority does not 
give the trustees power to hold stock in an entirely 
different corporation which is not the same in sub- 
stance,®® or to retain stocks which have been altered 
in value and stockholders’ liability.°° Where the 
settlor has expressly directed the retention of stock 
the trustee is not at liberty to dispose of 1t and in- 
vest in court securities,®? unless the depreciation, or 
threatened depreciation, of the stock should make 
it prudent for him to do so in order to protect the 
trust fund. While it has been held that a discre- 
tionary power of sale vested in the trustees by the 
trust instrument implies a power to retain secu- 
rities left by the settlor,®® it has also been held that 
a discretionary power to delay realization of un- 
authorized securities held by the settlor does not 
empower the trustees to retain such as permanent 
investments... A power to sell investments left 
by the settlor with a discretionary power of rein- 
vestment has been held not to be a direction, either 
express or implied, to retain the investments left 
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by the settlor.? 


[§ 695] c. On Falling Market. A trustee is nol 
liable for loss sustained by retaining an authorized 
security in a falling market,’? if he does so honestly 
and prudently in the belief that it was the best 
course to take in the interest of all parties;* but 
where it is apparent that further decline is certain, 
the trustee is under a duty to dispose of the invest- 
ment.® 


[§ 696] d. Stock Dividends. Power to retain 
stocks left by the creator of the trust has been 
held to necessarily include authority to receive and 
keep, as trust assets, stock dividends declared on 
the original investments.® Trustees are entitled to 
subscribe to increases of capital stock of corpora- 
tions in which they hold shares left by the settlor 
of the trust, when such subscription is necessary 
to protect the trust assets,’ although such subserip- 
tion ‘would be ordinarily unauthorized,® or forbid- 
den by the trust instrument,® and they are justified 


/ in so investing a cash dividend large enough to pay 


the amount required on the subseription.1? Under 
a statute authorizing trustees to continue to hold 
stocks received by them under the trust or any in- 


' erease thereof, trustees may subseribe to any in- 
| erease of such capital stock when they may obtain 


the same at less than market value.+ 


risk, and were at the same time pro- 
ductive of a variable amount of in- 
come, those facts alone could not 
make it a breach of trust for the 
trustees to act upon that authority, 
although their own preference might 
have been for’ securities unattended 
with-any risk. Fraser v. Murdoch, 6 
App:Cas. 855. : 


91. Hogan y. De Peyster, 20 Barb. 
CN. Y.) 100. 


92. In re Smith, [1902] 2 Ch. 667. 


93.. Hogan v. De Peyster, 20 Barb. 
(N.Y.) 100. 


94. In re Smith, [1902} 2 Ch. 667. 


95.. In re. Herriman’s Estate, 254 
N.Y:S. 158, 142 Mise. 164;° In’ re An- 
son, [1907] 2 Ch. 424. 


96. In re Morris, 54 L.J.Ch. 388. 
97.. Ward, v. Kitchen, 30 N.J.Eq. 
29 : . 


le 
98. Ward vy. Kitchen, supra. 


Power of trustee to disregard direc- 
tion of trust instrument generally see 
supra § 687. 


99. In re Leavitt, 238 N.Y.S. 109, 
135 Mise. 387. . 


1. Watson vy. Craven, [1914] 1 Ch, 
358. 


2. Clark v. Clark, 144 S.E. 787, 167 
Ga. 


. 


83. Green v. Crapo, 62 N.E. 956, 181 
Mass. 55; Bowker v. Pierce, 130 Mass, 
262; In-re ‘United States;Trust Co. of 
New “York, 178 N.Y.S. 125, 189 App. 
Div. 75; In re Chapman. [1896] 2 Ch. 
763; In re Midland, 41 Ch.D. 476. 


[a] Isoss caused by financial de- 
pression.—A trustee is not liable for 
any loss arising from the depreciation 
in value of property on which he has 
properly loaned part of the trust 
funds, when such depreciation is 
caused by a financial panic, or depres- 
sion. Clark v.' Anderson, 13 Bush 
(Ky.) 111; Whittingham v. Schofield, 
67 S.W. 846, 68 SYW. 116, 23°Ky.L. 
ee 


| [aff 15 N.Y.S. 


2444; Merriwether v. Merriwéther, 3 
Ky.L. (abstract) 326; Cheever v. Ellis, 
96 N.W. 1067, 134 Mich. 645; Matter 
of Ball, 66 -N.Y.S. 874, 55 App.Div. 
284; Matter of Hawk, 105 N.Y.S. 856, 
54 Mise. 187, 6 Mills 133; Atlantic 
Trust Co. v.: Powell, 50 N.Y.S. 866, 
23 Mise. 289; Matter of Blauvelt, 20 
N.Y.S, 119,, 2: Conn. 458, Pow.Surr., 1 
586, 60 Hun 394, rev 
on other grounds 30 N.E. 194, 131 N. 
Y. 249]; Willis v. Braucher, 87 N.E. 
185, 79 Ohio St. 290, 44 L.R.A.N.S. 
873, 16 Ann:Cas. 66; In re Bartol, 38 
A. 527, 182 Pa. 407; Rawlings’ Estate, 
13 Phila. (Pa.) 837; In re Chapman, 
[1896] 2 Ch. 7638; Knight v. Plimouth, 
3 Atk. 480, 26 Reprint 1076, Dick. 120, 
21 Reprint 214; Jackson v. Jackson, 
1 Atk. 513, 26 Reprint 324;. Clough v. 
Bond, 3 Myl.&C. 490, 14 Eng.Ch. 490, 
40 Reprint 1016; Wilkinson v. Staf- 
ford, 1 Ves.Jr. 32, 30 Reprint 216. 


eS In re Chapman, [1896] 2 Ch. 
[a] Trustee held not to have act- 


ed reasonably in retaining bank stock 
for a number of years, during which 
time there were two reductions in 
capital, and the market value of such 
stocks, as reported in the newspapers, 
had greatly declined. Re Nickolls, 29 
Ont.L. 206, 4 Ont:W.N. 950, ‘1511, 24 
Ont. W.N. 216. 


5. In re Jarvis, 180 N.Y.S. 324, 110 
Misc. 5. 


[a] Tlustration.—A trustee is lia- 
ble for retaining bonds of a subway 
company when the legislature had ad- 
journed without granting relief in the 
form of higher rates, and the munici- 
pal government was hostile to the 
company, and was active in an en- 
deavor to force municipal ownership 
and operation, In re Jarvis, 180 N.Y. 
S. 324, 110 Mise. 5. 


6. In re Vanderbilt’s Estate, 229 
N.Y.S. 631, 132 Misc. 150. 


7. Farmers’ Laan & Trust Co. v. 
Hewitt, 118 A. 267, 94 N.J.Eeq. 65 [aff 


118 A. 926, 94 N.J.Eq. 187]; Ballan- 
‘tine v. Young, 81 A. 119, 79 N.J.Eq. 
70; In re Tower’s Estate, 98 A. 576, 
253 Pa. 396. 


[a] Illustration.—Where trustees 
under a will were authorized to con- 
tinue any investments or securities, 
and part of the estate consisted of 
stock in a corporation which, to treble 
its capital stock, in addition to the 
regular dividend, declared a two hun- 
dred per cent cash dividend, and gave 
all stockholders the right to purchase 
two new shares for each share they 
then owned, the trustees having pur- 
chased such shares were entitled to 
hold them, for by investing a cash 
dividend in stock they merely pre- 
served their proportionate interest in 
the property, and did nothing more. 
than continue their investments. Bal- 
pine v. Young, 81 A..119, 79 N.J.Eq. 
70. 


8. Farmers’ Loan & Trust Co. v. 
Hewitt, 118 A. 267, 94 N.J.Eq. 65 [aff 
118 A. 926, 94 N.J.Eq. 187]. 


9. In re Tower’s Estate, 98 A. 576, 
253 Pa. 396. 
{a] Tllustration.—In a trust where- 


in the trustees are to invest, keep in- 
vested and preserve such investments, 
with full power to select any invest- 
ments except the capital stock of cor- 
porations, and where part of the trust 
estate given by the settlor consisted 
of five hundred shares of stock in a 
corporation, which doubled its capital- 
ization and gave each stockholder the 
right to subscribe for additional 
shares, it was proper for the trustees 
to subscribe for the additional shares 
to preserve the trust’s proportionate 
holding of capital stock, regardless of 
the inhibition. In re Tower's Estate, 
98 A. 576, 253 Pa. 396. 


10. Ballantine v. Young, 81 A. 119, 
CODIN REN. a 0s 


11. Merchants’ Loan & Trust Co. 
v. Northern Trust Co., 95 N.E. 59, 250 
Ill. 86, 45 L.R.A.N.S. 411. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 697] 9. Changing Investments!2—a. In Gen- 
eral. The court has power to order a change of 
trust investments when such change appears desir- 
able or necessary.!3 In some jurisdictions it is held, 
in the absence of a statute to the contrary,'* or 
permission in the trust instrument,!® that a trustee 
does not have power to change trust investments, '® 
and, if the seeurity of the investment is diminished, 
due to a change of cireumstances, he should get an 
order of court authorizing the change,!7 and if made 
otherwise, the trustee takes upon himself the haz- 
In the jurisdictions following this 
rule it has been held that the court should hesitate 
to give power to change investments,!® unless im- 


ard of loss.18 


TRUSTS 


change 


presumption is 
farth.2% 


pelled to do so by considerations of the most press- 


ing character.2° However, a trustee may without ob- 
jection sell, at a profit, property purchased by him, 
without authority, as an investment.?+ 
it is held that, in the absence of directions as to the 


12. Power of trustee to sell trust 
aeven'y generally see supra §§ 594- 


13. Jennings v. Fidelity & Colum- 
bia Trust Co., 41 S.W.(2d) 5387, 240 


Ky. 24. 
14. See statutory provisions. 
[a] In Rhode Island, under Gen. 


L. ec 208 § 12, which became effective 
Febr. 1, 1896, providing that every 
trust instrument thereafter made, 
wherein no provision is made to the 
contrary, shall be deemed to give to 
the trustees thereunder for the time 
being full power in their discretion 
to invest, reinvest, or change the in- 
vestment of personal proyerty held 
thereunder, it has been held that a 
will dated March 26, 1883, and finally 
probated Sept. 28, 1886, is not affect- 
ed by such statute. Branch vy. De 
Wolf, 68 A. 543, 28 R.I. 542. 


15. See cases infra note 27. 


16. Ga.—Cornwise v. Bourgum, Ga. 
Dec Pt, II 


Ill.—Penn y. Fogler, 55 N.E. 192, 
iW 0D ey te 


Md.—Gray v. Lynch, 8 Gill 
Murray v. Feinour, 2 Md.Ch. 418. 


Mo.—Gamble y. Gibson, 59 Mo. 585. 


epee onic vy. Fisher, 9 N.J.Eq. 


Pa.—Metzger v. Lehigh Valley 
Trust, etc., Co., 69 A. 10387,- 220 Pa. 
535; Kaufman v. Crawford, 9 Watts 
& g, 131, 42-Am-D, 33238: 


R.I.—Branch v. De Wolf, 68 A. 543, 
280 R.1S 642. 


S.C.—Bass v. Adams, 161 S.E 
163 S.C. 381. 


See Board of Hospitals and Homes 
of Northwest Kansas Conference of 
M. E. Church v. Elliott, 267 P. 1093, 
126 Kan. 382 (stating that trustees 
have no power to sell trust land for 
the purpose of reinvesting the pro- 
ceeds unless the power is granted by 
the will). 


[a] Investment in Confederate 
bond.—A trustee was not justified in 
disposing of a good real estate mort- 
gage and investing the proceeds in 
an insecure Confederate bond. Colt- 
rane v. Worrell, 30 Gratt. (71 Va.) 
434, 


17. Johns v. Herbert, 2 App.D.C. 
485; Cornwise v. Bourgum, Ga.Dec. 
Pt. II 15; Murray v. Feinour, 2 Md. 
Ch. 418; Bass v. Adams, 161 S.E. 697, 
163 S.C. 381. But see Naglee’s Estate, 
6 Phila. (Pa.) 28 (holding that, if, 
due to a change in circumstances, it 


403; 


. 697, 


Elsewhere 


is advisable for the trustee to change 
investments, he may do so). 


18. Cornwise v. Bourgum, Ga.Dec. 
Pt. II 15; Murray v. Feinour, 2 Md. 
Ch. 418; Quick v. Fisher, 9 N.J.Eq. 
$02; Metzger v. Lehigh Valley Trust, 
eves, Co, 09 A, 0st, 220) Pas Soo. 


[a] Converting personalty into 
realty.—If a trustee assumes the 
power of converting real estate into 
personalty, or personalty into realty, 
he acts at his peril. Quick v. Fisher, 


9 N.J.Eq. 802. 

19. Murray v. Feinour, 2 Md.Ch. 
418. 

20. Murray v. Feinour, supra. 


21. Lawson v. Cunningham, 204 S. 
W. 1100, 275 Mo. 128. 


[a] Beason for rule.—Thereby the 
trust fund is returned intact to the 
hands of the_ trustee. Lawson v. 
ee ine) oir og 204 S.W. 1100, 275 Mo. 
128. 


22. Citizens’ Nat. Bank v. Jeffer- 
son, 11 S.W. 767, 88 Ky. 651, 11 Ky. 
L. 174. See Jones vy. Atchison, T. & 
S. F. R. Co., 23 N.E. 43, 150 Mass. 304 
(diseretion "given by law to trustees 
in making investments requires liber- 
ality of view as to implied power of 
trustees of personal property to 
change investments). But see Whit- 
tingham v. Schofield, 67 S.W. 846, 68 
S.W. 116, 23 Ky.L. 2444 (stating that 
a trustee, without express power to 
do so, did not have the right, without 
the. sanction of a court of chancery, 
to change trust investments). 


[a] Reason for rule.—‘We find the 
doctrine laid down in many of the 
text books that, where the fund is 
once invested in what is regarded as 
safe securities, no change can be 
made without advice and direction 
from the chancellor, and at the same 
time the trustee is held bound if he 
has reason to believe that the fund 
invested is in danger, and fails to se- 
cure it by the exercise of proper dili- 
gence. This liability it seems to us 
should necessarily carry with it the 
power to change the investment by 
the trustee when, in his opinion, the 
safety of the fund requires it, or 
when, in the exercise of a reasonable 
judgment, a reinvestment would ad- 
vance the interests of the beneficia- 
ries. He may believe the fund is un- 
safe, and still not be able to satisfy 
the chancellor of that fact.” Citi- 
zens’ Nat. Bank v. Jefferson, 11 S.W, 
767, 768, 88 Ky. 651, 11 Ky.L. 174: 


[b] In Eagland (1) it has been 
held that when specific property is 
bequeathed on trust without any pow- 


[65 C.J.] 815 


management of the trust estate, the trustee may 
investments without an order of court.?? 
In at least one jurisdiction it is held that if a trus- 
tee changes an investment, without having applied 
to the court for an order to that effect, he takes up- 
on himself the onus of proving entire bona fides,?* 
and that under the circumstances there was reason- 
able ground to believe that the fund would be ben- 
efited,24 and where he is able to make such proof, 
the court will sustain his act.?° 
trustee making the change in an investment is per- 
sonally interested in a large portion of the fund, a 


Also, where the 


raised that he acted with good 


Power granted by trust instrument. Where the 
power to change investments is conferred upon the 
trustee, expressly or impliedly, it is his privilege 
to exercise such power,?” provided he complies with 


er being given to the trustees to alter 
the mode of investment, such trus- 
tees may nevertheless sell the proper- 
ty and invest the proceeds in any of 
the statutory investments,. and vary 
such investments from time to time. 
Waite v. Littlewood, 41 L.J.Ch. 636. 
(2) But the trustees must be able to 
show a sufficient reason for making 
the change in investment. In re 
Walker, 59 L.J.Ch. 386, 62 L.T.Rep.N. 
S. 449. (3) Under: the :Trust Invest- 
ment Act of 1889 it has been held 
that § 3, author‘zing “a trustee unless 
expressly forbidden by the instrument 
(if any) creating the trust, to invest 
any trust funds in his hands” in the 
manner there specified, permits a 
trustee to sell out other securities 
and invest the proceeds in the au- 
thorized securities. Hume v. Lopes, 
[1892] A.C. 112. .(4) This statute has 
been held to be applicable whether or 
not the trust was created before the 
act. In re Dick, 60 L.J.Ch..177 foverr 
In re Manchester Royal Infirmary, 438 
Ch.D. 420]. (5) The statute,’ how- 
ever, does not apply to the case where 
a testator has directed trustee to ap- 
propriate a fund in securities aythor- 
ized by the will for the rurnose of 
paying an annuity. In re Owthwaite, 
[i891] 8 Ch. 494. (6) Nor does it ap- 
ply to the funds of a building society 
whose funds. are invested in the 
names of trustées who have no power 
of investment: In re National Perma- 
nent Mut. Ben. Bldg. Soc., 43 Ch.D. 
431. (7) Under National Debt Con- 
version Act (1888) § 26, expressly giv- 


ing trustees the power to exchange, 


it has been held that trustees of a 
will confaining directions to invest 
in consols, but no direction ta change 
or vary the investment, may sell orig-. 
inal stock and invest the proceeds in 
authorized securities. In re Tuckett, 
57 L.J.Ch. 760. 


Washington v. Emery, 57 N.C. 


Washington v, Emery, supra. 
Washington v. Emery, supra. 
26 Washington v. Emery, supra. 


27. Kan.—Board of Hospitals and 
Homes of Northwest Kansas Confer- 
ence of M. EB. Church vy. Elliott, 267 P. 
1093, 126 Kan. 328. 


Ky.—Luxon v. Wilgus, 7 Bush 205; 
Whittingham v. Schofield, 67 S.W. 846, 
68 S.W. 116, 23 Ky.L. 2444; First Nat. 
ates v. Lee, 66 S.W. 413, 23° Ky.L. 


Me.—Bartlett. v. 
1008, 113 Me. 96. 


N.Y.—Spencer v. 
687, 26 App.Div. 285 [aff 57 N.E. 


Pickering, 92 A. 


Weber, 49 N.Y.S. 
753, 
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all conditions prescribed in the trust instrument,?® 
and the court will not interfere so long as he acts 
bona fide and with ordinary prudence;?® but the 
burden is on the trustee to show that the change is 
a fit and proper one.*® In considering changing 
investments the trustees’ are warranted in giving 
some consideration to the fact that a sale of se- 
curities at a large profit would result in large tax.%? 
A power to vary investments has been held to be 
unplicd from a power to invest.*? A power of sale 
and reinvestment is not exhausted by a single exer- 
eise.2* Trustees ought not to sell securities without 
first providing the means of reinvesting the pur- 
chase money.*4 


Censent of beneficiary. It has been held that if 
the trustee changes the investment with the consent 
of the cestui que trust, who is of legal age, he is not 
liable for any loss growing out of such new invest- 
ment.*® 


Restrictions on trust property. A power con- 
ferred by the trust instrument to change trust in- 
vestments has been held te confer upon the trustee 
power to place restrictions on trust property.*° 


Power of court to change investments. A court 


of equity possesses power to change investments: 


from time to time as in the judgment of the court 
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may promote the interests of all concerned.** 


Successor trustees. A power given a trustee to 
change investments has been held to be a special 
discretionary power which, in the absence of words 
denoting a contrary intent, does not devolve upon 
a new trustee appointed by the court.?8 


[§ 698] b. Express) Direction for Conversion. 
Where the author of a trust. instrument expressly 
directs that existing securities shall be converted 
and reinvested it is the duty of the trustees to com- 
ply with such direction®® within a reasonable time, 
which would ordinarily be within a year;*® but no 
general rule can be laid down as to what constitutes 
a reasonable time; it must depend upon the eir- 
cumstances of each particular case.4? An express 
direction by a testator for the conversion and rein- 
vestment of his personal property from time to time 
as trustees may think fit does*not necessarily pre- 
vent the operation of the general rule of investing 
in securities approved by the court.42 Where the 
trustees are directed by order of court to convert 
certain investments, the trustees are liable for any 
loss resulting from a failure to do so.#* Where a 
trust for conversion of personal estate is contained 
in the trust instrument, coupled with a power to 
the trustees to postpone such conversion at their 
discretion, this discretionary power can be exer- 


163. NUY. eeigaaae re Wilmerding’s 
Will, 238 N.Y.S. 375, 185 Mise. 674. 


S.C.—Bass v. Adams, 161 S.E. 697, 
LESUSI C38." 


Tex.—Scottish-American Mortg. Co. 
v. Massie, 60.S.W. 544, 94 Tex. 339. 


Eng.—Lewis v. Nobbs,’8 Ch.D. 591. 


{a] Power not to be implied.—The 
power of a trustee to sell stocks and 
securities held by the trust estate is 
not to be implied. Johns v. Herbert, 
2 App.D.C. 485. 


23. See cases infra this note, 


[a] Conditions precedent.—(1) If 
the trust instrument requires the 
trustee to obtain the, consent of the 
beneficiaries before changing invest- 
ments, a change made without such 
consent constitutes a breach of trust. 
Andrews v. Bousfield,,10 Beav. 511, 50 
Reprint 678; Kellaway v. Johnson, 5 
Beav. 319, 49 Reprint 601; Exp. 
Hakewill, 6 Jur: 187, .2 Mont/D.&De 
G. 607. (2) Where, written consent of 
the settlor’s executors is necessary 
before the trustee can sell and rein- 
vest proceeds, such consent must be 
obtained. In re Leavitt, 238 N.Y.S. 
109,135 Mise., 387. ..(3) But where 
{rust funds are invested on inade- 
quate security, it is the duty,of the 
irustees to reinvest them, although 
the written consent of the tenant for 
life, rendered necessary to any change 
in the investment, is refused, and. the 
security is one expressly authorized 
by the trust. Harrison v. Thexton, 4 
Jur.N.S. 550. .(4) ,In some gases a 


jardy of the fund. 


| Curtiss, 180 N.E. 217, 


consent given subsequent to the act } 


of the trusteés may be sufficient. 
Stevens v. Robertson, 37 L.J.Ch, 499. 


29. Massey v. Stout, 4 ae 274, 
288; In re Sewell, L.R. 11 Hq. 80; In 
re Massingbird, 59 L.J.Ch. 107 [aff 63 
L.T.Rep.N.S. 296]; 

Y.&Coll. 532, °21 Bne. Che 
pr-nt 238; De Manneville v. 
ton, 1 Ves.&B. 354, 35 Reprint 138, 


‘It [the court] will. restrain‘ a 
change of securities, when attempted 
for dishonest purposes, or to the jeop- | 


Tee iv. Young, 2} 


: ele 
532, eee | change trust investments have power 


But where neither 
mala fides nor danger to the fund ap- 
pears, the trustee will be left at lib- 
erty to call it in and reinvest it ac- 
cording to his own judgment, or even 
to suit his personal convenience or 
preference, the re-investment being, 
of course, made in accordance with 
such mode as the instrument ee 
the trust may prescribe. ' Lf 
changes of investment should be per- 
sisted in to a wanton and wasteful 
extent, the court would then inter- 
fere.” Massey v. Stout, supra. 


[a] Substituting notes of doubtful 
value.—It is a breach of trust for a 
trustee to substitute notes of doubt- 
ful value without ample security for 
sound investments held by the trust 
estate. Mann vy. Bank of Greenfield, 
20 S.W.(2d) 502, 323 Mo. 1060. 


30. Norris v. Wright, 14 Beav. 291, 
51 Reprint 298; Meyer v. Montriou, 5 
Beav. 146, 49 Reprint 532. 


‘31. North Adams Nat. Bank ov. 
278 Mass. 471. 


82. In re Pope and Easte’s Con- 
tract, [1911] 2 Ch. 442; In re Cooper’s 
Trust, [1873] W.N. 87. 


83. Hayes v. Applegate, 
436, 101 Ky. 22, 19 Ky.L. 1 


34. Sanders v. Rogers, 1 S.C. 452; 
Knight v. Watts, 26 W.Va. 175; Watts 
yeep ene 6 Beav. 188, 49 Reprint 


35. Campbell v. Miller, 38 Ga. 304, 
95° Am.D. +389; 


Effect of consent of beneficiaries to 
investments generally see infra § 699. 


39 S.W. 
3. 


| 36. Pleasants v. Wilson, 93 A, 441, 
125 Md. 237 
[a] Wineiation anusteed under 


}only on the lots sold, 


a testamentary trust empowered to 


restrictions, not 
but on those re- 


to impose building 


| maining unsold, where the imposition 


l of such. restrictions clearly appeared 


to be for the best interest of the en- 


tire estate. Pleasants v. Wilson, 93 


A, 441, 125 Md. 237. 


37. Copland’s Ex’rs y. Copland, 135 
S.E. 707, 146 Va. 33. 


38. Bailey v. Burges, 10 R.I. 422. 


39. Byrne v. Norcott, 13 Beav. 336, 
51 Reprint 130; Dimes v. Scott, 4 
pee 195, 4 Eng.Ch. 195, 38 Reprint 


40. In re Weston, 91 N.Y. 502 [mod 
27 Hun 455]; Bullock v. Wheatley, 1 
Coll. 130, 28 Eng.Ch. 1380, 63 Reprint 
352; Taylor v. Clark, 1 Hare 161, 238 
Eng.Ch. 161, 66 Reprint 990; Howe v. 
Dartmouth, 7 Ves.Jr. 187, 32 Reprint 
56; Re Logan, 3 Man. 49. 


41. In re Weston, 91 N.Y. 502; In 
re Gray, 27 Hun 455 [aff on this point 


91 N.Y. 502]; Marsden v. Kent, 5 Ch. 
D. 598. 
[a] If direction is to’sell “imme- 


diately” or “with all ccnvenient 
speed” (1) a trustee is bound to sell 
within a reasonable time which would 
ordinarily be within a year. Gray- 
Durn) v.. (Clarkson, “LAR. 8 32Ch. 7606: 
Sculthorpe v. Tipper, L.R. 13 Eq. 232; 
Garrett v. Noble, 6 Sim. 504, 9 Eng. 
Ch. 504, 58 Reprint 683. (2) But even 
in such cases trustees are justified in 
using a reasonable discretion in the 
matter. Warner v. Torkington, 4 L.J. 
Ch. 193; Garrett v. Noble, 6 Sim. 504, 
9 Eng.Ch. 504, 58 Reprint 683; Buxton 
v. Buxton, 1 Myl.&C. 80, 13 Eng.Ch. 
80, 40 Reprint 307. (3) There is no 
absolute unvarying obligation on ex- 
ecutors and trustees to cail them in 
within the twelve months regardless 
of the opinion the executors or trus- 
tees may have as to the prudence or 
the advisability of doing so. Buxton 
v. Buxton, supra, 


42. In re Leavitt, 238 N.Y.S. 109, 
135 Mise. 387; Caldecott v. Caldecott, 
1 Y.&Coll, 312, 20 Eng.Ch. 312, 62 Re- 
print 903; Re Logan, 3 Man. 49. 


43. Davenport v. Stafford, 14 Beav. 
319, 51 Reprint 309. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cised only with the unanimous concurrence of all 
the trustees,#4 and, in the absence of such econecur- 
rence, the trust for conversion must. be carried into 


effect.45 


[§ 699] 10. Consent and Acquiescence of Cestui 
The conduct on the part of those who 
are interested in the investment may be such as to 
preclude their right to complain of the conduct of 
the trustees, if the security should turn out to be 
Thus if a trustee makes an improper 
investment of the trust fund, at the request of the 
eestui que trust,*#7 or improperly retains investments 
left by the settlor without objection from the ben- 


Que Trust. 


insufficient.*® 


44 In re Hilton, [1909] 2 Ch. 548. 
45. In re Hilton, supra. 


46. Risley’s Estate, 9 Pa.Dist.&Co. 
125; Farrar v. Barraclough, 2 Smale 
& G. 231, 65 Reprint 378. 


47. Mda.—Hunt v. Gontrum, 30 A. 
620, 80 Md. 64: Zimmerman v. Fraley, 
17 A. 560, 70 Md. 561. 


Mich.—In re Fidelity & Deposit Co. 
Oh aay 188 N.W. 205, 172 Mich. 


N.J.~Sturchio v. D’Aurio, 
659, 9 N.J.Misc. 1001. 


Pa.—Detre’s Estate, 30 Pa.Dist. 625; 
Clermontel’s Estate, 12 Phila. 139. 


Eng.—Griffiths v. Porter, 25 Beav. 
236, 53 Reprint 627; Mant v. Leith, 
15 Beav. 524, 51 Reprint 641; Walker 
ec emonas, 3 Swanst. 64, 36 Reprint 
ae 


Ont.—Maguire v. Toronto General 
ee Corp., 50 Ont.L. 162, 64 Dom.L. 


156 A. 


48. Matter of Douglas, 69 N.Y.S. 


687, 60 App.Div. 64. 


[a] Ilustration.—Although an ex- 
ecutor fails to dispose of certain 
bonds, which are of a character in 
which he is not authorized to invest 
the funds of the estate, or to re- 
tain as an investment for more than a 
year, yet he will not be held personal- 
ly liable for their subsequent loss, 
where the beneficiaries knew that the 
bonds had not been disposed of, and 
made no objection to his continuing 
to hold them, at the time he was 
charged with their possession. Mat- 
ter of Douglas, 69 N.Y.S. 687, 60 App. 
Div. 64. 

49. Ga.—Campbell v. Miller, 38 Ga. 
304, 95 Am.D. 389. 


Ind.—Meier v. Union Trust Co. of 
Ae eons, 176 N.E. 42, 93 Ind.App. 


Ky.—Bowling v. Bank of New Ha- 
ven, 294 S.W. 499, 219 Ky. 731; Phil- 
lips.v. Burton, 52 S.W. 1064, 107 Ky. 
88, 21 Ky.L. 720. But see Aydelott v. 
Breeding, 64 S.W. 916, 111 Ky. 847, 23 
Ky.L. 1146 (holding that the acqui- 
escence of the cestui que trust in an 
investment of trust funds forbidden 
by statute does not relieve the trustee 
from liability for loss resulting there- 
from). 


la.—Morgan v. His Creditors, 6 
Mart.N.S. 409. 


_ Md.—Hunt v. Gontrum, 30 A. 620, 
80 Md. 64; Zimmerman v. Fraley, 17 
A. 560, 70 Md. 561. 


Mass.—Warner v. Morse, 
960, 149 Mass. 400. 


Mich.—Mann v. Day, 165 N.W. 643, 
199. Mich. 88; In re Hoffman’s Estate, 
148 N.W. 268, 152 N.W. 952, 183 Mich. 
67; Skelding v. Dean, 104 N.W. 410, 
141 Mich. 143; Quimby v. Uhl, 89 N. 
Wy, 722, 130 Mich. 198. 


"65 C. J.—52] 


21 N.E. 
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eficiary,*® or if the cestui que trust acquiesces in, 
or consents to, the investment,*® the trustee will not 
be held liable to make good a loss arising from such 


investment; but acquiescence by the cestui que trust 


N.Y.—In re Hall, 58 N.B. 11, 164 
N.Y. 196 [rearg den 58 N.E. 1088, 164 
N.Y. 609]; In re Jarvis’ Estate, 180 
N.Y.S: 324, 110 Misc. 5; In re Keane, 
160 N.Y.S. 200, 95 Misc. 25; Furniss 
v. Zimmerman, 154 N.Y.S. 272, 90 
Bice. 188; Powell v. Hill, 170 N.Y.S. 


Ohio.—Dennis v. Dennis, 3 Ohio 
Dec. (Reprint) 12, 2 Wkly.L.Gaz. 103. 


Pa.—In re Detre’s Estate, 117 A. 
5A, 273 Pa. 341. 


S.C.—Arthur vy. Master in Equity, 
bes. GHGs 445 


Vt.—Pownal v. Myers, 16 Vt. 408. 


W.Va.—Watson v. Conrad, 18 S.E. 
744, 38 W.Va. 536. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


Eng.-—Jones v. Higgins, L.R. 2 Eq. 


538; Griffiths v. Porter, 25 Beav. 236, 
53 Reprint 627; Mgg v. Devey, 10 
Beav. 444, 50 Reprint 653; Harden v. 


Parsons, 1 Eden 145, 28 Reprint 639; 
Lockhart v. Reilly, 25 L.J.Ch. 697, 4 
Wkly.Rep. 438; Farrar v. MBarra- 
clough, 2 Smale & G. 231, 65 Reprint 
378; Walker v. Symonds, 3 Swanst. 1, 
36 Reprint 751; Langford v. Gas- 
coyne, 11 Ves.Jr. 333, 32 Reprint 1116; 
Brice v. Stokes, 11 Ves.Jr. 319, 32 Re- 
print 1111. See Bate v. Hooper, 5 De 
G.M.&G. 338, 54 Eng.Ch. 269, 43 Re- 
print 901 (holding that acquiescence 
was not present). 


[a] Where cotrustee was also 
principal beneficiary, and concurred 
in the making of illegal investments 
by the other executor, he is estopped 
as beneficiary from questioning their 
legality. Matter of Peck, 52 N.Y.S. 
1028, 31 App.Div. 407 [dism 57 N.E. 
DA Sera Gals INGYe 655i]. 


{b] Indemnity against liability 
for any loss growing out of exchaige 
of bonds does not estop the benefici- 
aries to question the legality of the 


original investment. Woodruff v. 
Lounsberry, 5 A. 99, 40 N.J.Eq. 545 


[aff 11 A. 113, 42 N.J.Eq. 699]. 


50. Lockhart v. Reilly, 25 L.J.Ch. 
697. 
51. Ill.—White v. Sherman, 48 N. 


BH. 128, 168 Ill. 589, 61 Am.S.R. 132. 


Md.—Hunt v. Gontrum, 30 A. 620, 
80 Md. 64; Murray v. Feinour, 2 Md. 
Ch. 418. 


N.Y.—Jones v. Jones, 2 N.Y.S. 844, 
50 Hun 603. 


Ohio.—Dennis v. Dennis, 3 Ohio 
Dec. (Reprint) 12, 2 Wkly.Gaz. 108. 


S3.C.—Brazel v. Fair, 2 S.H. 293, 26 
SHO) By 


fa] Married women.—(1) Where 
no power was reserved to the cestuis 
que trust who were married women, 
in the will creating the trust, to con- 
trol or interfere with the investment 


to the original investment does not excuse subse- 
quent laches on the part of the trustee.°° 
to relieve the trustee from lability in such cases, 
the cestui que trust must be sui juris and capable of 
acting for himself,°+ and the acquiescence must be 
with full knowledge of the facts and circumstances 
and with knowledge as ‘to his legal rights,®°? obtained 
without fraud®® 
acquiescence must be full and satisfactory,®® and 


However, 


or duress.54 Evidence of such 


of the funds, or the management of 
the estate, their previous request to 
make the investments, or assent to 
them afterward, could not in any de- 
gree diminish, alter, or affect the re- 
sponsibility of the trustee. Pray’s 
Appeal, 34 Pa. 100; Hemphill’s Ap- 
peal, 18 Pa. 303. (2) But it is oth- 
erwise where the married woman has 
complete dominion over the fund. 
Brewer v. Swirles, 2 Smale & G. 219, 
65 Reprint 373. 


52. JIll.—White v. Sherman, 48 N. 
E. 128, 168 Ill. 589, 61 Am.S.R. 132. 


Md.—Hunt v. Gontrum, 30 A. 620, 
80 Md. 64; Zimmerman y. Fraley, 17 
A. 560, 70 Md. 561. 


Mass.—Hodge v. Mackintosh, 143 
N.E. 43, 248 Mass. 181. 


N.Y.—Adair v. Brimmer, 74 N.Y. 
; Matter of Reed, 61 N.Y.S. 50, 
App.Div. 196; Jones v. Jones, 2 N. 
Y.S. 844, 50 Hun 603; In re McDowell, 
169 N.Y.S. 853, 102 Mise. 275 [mod 172 
N.Y.S. 658, 184 Avp.Div. 646]; In re 
McDowell, 163 N.Y¥.S. 164, 97 Misc. 306 
{rev on other grounds 164 N.Y.S. 
1024, 178 App.Div. 243]. 


Or.—Hull v. Heimrich, 3 P.(2d) 
758; 6) Po(2d) 794i, 138 Or. diz. 


S.C.—Brazel v. Fair, 2 S.E. 293, 26 
S.C. 370. 


Wyo.—International Trust Co. v.’ 
Preston, 156 P. 1128, 24 Wyo. 163. 


Eng.-—In re Somerset, [1894] 1 Ch. 
231; Munch v. Cockerell, 5 Myl.&C. 
179, 46 Eng.Ch. 162, 41 Reprint 338; 
Ryder v. Bickerton, 3 Swanst. 90, 364 
Reprint 782. : 


N.S.—Eastern Trust Co. v. Forrest, 
30 N.S. 173 [aff 28 Can.S.C. 606]. 


[a]. Imperfect information will be 
regarded as equivalent to conceal- 
ment; and a person is not estopped 
by his silence when there is no posi- 
tive duty or opportunity to speak. 
White v. Sherman, 48 N.E. 128, 168 
Ill. 589, 61 Am.S.R. 132. : 


53. Brigham v. Morgan, 69 N.E. 
418, 185 Mass. 27; McKim v. Glover, 
37 N.E. 448, 161 Mass. 418; Nichols’ 
Appeal, 31 N.E. 6838, 157 Mass. 20. 


54 Wieters v. Hart, 63 A. 241, 67 
yee 507 [aff 64 A. 1135, 68 N.J.Eq. 
796). 

55. White v. Sherman, 48 N.B. 128, 
168.) Dll. 3589,).61 ‘Am:S.Ro1325— Zim- 
merman v. Fraley, 17 A. 560, 70 Md. 
561; Adair v. Brimmer, 74 N.Y. 539. 


[a] Cestui que trust must be 
shown to have acted freely, deliber- 
ately, and advisedly, with the inten- 
tion of confirming a_ transaction 
which he knew, or might or ought, 
with reasonable or proper diligence, 
to have known, to be impeachable. 
White v. Sherman, 48 N.E. 128, 168 
Ill. 589, 61 Am.S.R. 132. 
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the same measure of proof will be required as in 
the proof of other dealings between the trustee and 
cestui que trust.°° Although the burden of proof 
is ordinarily on the trustee to show acquiescence 
on the part of the beneficiary,°* it has been held 
that, where the beneficiary has since died, the trus- 
tee need not prove that he knew of all his rights 
when he ratified improper investments made by the 
trustee.° Mere knowledge and noninterference by 
the cestui que trust before his interest has come 
into possession do not always bind him as acquiese- 
ing in the breach of trust;®® nor will acts of ac- 
quiescence by the cestui que trust for hfe bind the 
persons entitled to the remainder.°® Measures tak- 
en by a cestui que trust to protect an imperiled 
fund,®! or an action against the trustee to recover 
an illegal profit made on the transaction,®? or an 
approval of an investment by a guardian in viola- 
tion of the trust,°? do not act as a ratification by 
the cestui que trust of an unauthorized investment 
made by the trustee. 


Time to repudiate. If a ccstui que trust discoy- 
ers facts whieh may give him a right to repudiate, 
the acts of his trustee, he is entitled to a reason- 
able time to investigate them,°* but he must make 
his decision, to repudiate or affirm, within a rea- 
sonable time,®® and, upon a failure to so decide, 
he will be bound by his aets.°° 


Evidence of acquicscence. It is not necessary that, 
the acquiescence on the part of the cestui que trust 
in an improper investment should be evidenced by 
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writing, if otherwise proved.*? 


Liability of consenting beneficiaries to jcthers. 
Cestuis que trust who have consented to improper 
investments by the trustee are not liable to the other 
beneficiaries for the waste, or deprivation, of the 
trust fund,*® but it has been held that the court 
may authorize the trustees to retain assenting ben- 
eficiaries’ shares of income and apply it to the pay- 
ment of losses resulting from the unauthorized in- 
vestment.°? 


[§ 700] 11. Rights of Cestui Que Trust in Case 
of Improper Investment or Failure To Invest. 
Where a trustee has made improper investments the 
cestui que trust has an election to take the original 
fund and legal interest thereon, or to take the fund 
as invested at the time of the accounting, and all 
legal profits realized by the trustee thereon,‘°® or to 
cause the investment to be sold as property of the 
trustee and look to him for the deficieney.74 How- 
ever, in determining the profits realized by the trus- 
tee, the whole period during which he has held the 
fund is to be considered, as the cestui que trust 
cannot take profits for one period and interest for 
another,’? although there is dictum to the effect that 
cireumstances may arise which will entitle him to 
take profits for one and interest for another part 
of the period.7* Where the trustee has made sep- 
arate illegal investments, the cestui que trust is 
at liberty to accept such as he chooses and to re- 
ject others.7* - If he improperly converts the trust 
fund, the cestui que trust has his option to take the 


ae 


56. Zimmerman y. Fraley, 17 A. €4 Follansbe v. Kilbreth, 17 Il. N.Y.—King v. Talbot, 40 N.Y. 76; 
560, 70 Md. 561. 522, 65 Am.D. 691. Reker v. Disbrow, 18 Hun 29 [aff 79 

57. Michigan Home ARES 8 Aen 65. Follansbe v. Kilbreth, supra. init 631]. 
ciety v. Corning, 129 N.W. f « io.—Brown vy. Williams, 29 Ohio 
Mich. 395. ne rap ecets aaecbee ney Cir.Ct. 25. 

ER. Inve Fioffman’s Estate. 148 N. ‘LLOn.=— WwW nere the trus- Pa.—Norris’ Apneal, 71 Pa. 106; 
W. 268, 152 NW. 954, 188 Mion. 7, | £08, Wee authorized te invest in land. | car's state, 24 Pa. Super. 865, 

[a] Dlustration.Where the ces- | facts which made the purchase bv the Tex.—Murphy-Bolanz Land & Loan 


tui que trust has died subsequent to 
his ratification of an investment made 
by the trustee it was held that the 
trustee need not prove that the cestui 
aue truvt knew of 711 his leg7] rights. 
In re Foffman’s Bstate, 148 N.W. 268, 
152 N.W. 952, 1838 Mich. 67. 


59. White v. Sherman, 48 N.E. 128, 
168 Ill. 589, 61 Am.S.R. 132; Davies 
v. Hodgson, 25 Beav. 177, 53 Reprint 
604. See Phillipsen v. Gatty, 7 Hare 
516, 27 Hng.Ch. 516, 68 Reprint 213 
[aff 2 Hall & T. 459, 47 Reprint 1763] 
(holding that mere knowledge was 
not sufficient to constitute acquies- 
cence). 


69. I11—White v. Sherman, 48 N.E. 
128, 168 Ill. 589, 61 Am.S.R. 132. 


Md.—Zimmerman vy. Fraley, 17 A. 
560, 70 Md. 561. 


Pa.—Garrettson’s Est., 23 Pa.Dist. 
346. 


Wyo.—International Trust Co. v. 
Preston, 156 P. 1128, 24 Wyo. 163. 


Eng.-—-Bate v. Hooper, 5 De G.M.& 
G. 338, 54 Eng.Ch. 269, 43 Reprint 
901. : 

61. Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Tex.Commn.App. ) 
226 S.W. 78 [aff (Civ.App.) 221 S.W. 
6501. 

62. Murphy-Bolanz Land & Loan 
Co. v. McKibben, supra. 


63. International »Trust. Co. .v. 
Preston, 156 P. 1128, 24 Wyo. 163. 


trustee appear fraudulent and refused 
to make further payments upon the 
land for three years, he could not then 
claim the benefit of the purchase of 
the land. Follonsbe vy. Kilbreth, 17 
Ill. 522, 65 Am.D. 691. 


67. Macleod v. Annesley, 16 Beav. 
600, 51 Reprint 912. 


68... Blair) :v7) ‘Cargill)< 98) NvY:S. 
109, 111 App.Div. 853. But see Raby 
v. Ridehalgh, 7 De G.M.&G. 104, 56 
Eng.Ch. 80, 44 Reprint 41 (holding 
that, where beneficiaries had induced 
the trustees to make improper invest- 
ments in order to secure increased in- 
come, they were liable to replace the 
amount they had received as increas- 
ed income). . 


[a] TIllustration.—Where benefici- 
aries of a trust fund indorsed notes 
to secure an unauthorized loan by the 
trustee, their consent to the loan thus 
given does not render them liab'e to 
reimburse the other beneficiaries be- 
yond the amount of their liability on 
the notes. Blair v. Cargill, 98 N.Y.S. 
109, 111 App.Div. 853. 


69. Furniss vy. Zimmerman, 154 N. 
Y.S. 272, 90 Misc. 138. 


70. U.S.—Adamson v. Adamson, 
266 F. 949; Fowler v, Gowing, 152 F. 
SOPs [atin LGor kh eS 915% Sa erOrA a6 ou: 


Ala.—De Jarnette v. De Jarnette, 41 
Ala. 708. 


Miss.—Meyer v. Meyer,’ 
106 Miss. 638. 


64 So. 420, 


Co. v. McKibben, (Commn Apn.) 236 
S.W. 78 [aff (Civ.-App.) 221 S.W. 650]. 


Va.—Russell’s Ex’rs v. Passmore, 
103 S.E. 652, 127 Va. 475. 


Wis.—In re Mendel’s Will, 159 N.W. 
806, 164 Wis. 136. 


Eng.—Slade v. Chaine, [1908] 1 Ch. 
522; Stroud v. Gwyery, 28 Beav. 130, 
54 Reprint 315; Robinson vy. Robin- 
son, 1 De G.M.&G. 247, 50 Eng.Ch. 
190, 42 Reprint 547; In re Massing- 
herd, 59 L.J-Gh., 107 .faff_ 63. LP Rep, 
N.S. 296]. 

[a] Purchase of land.—(1) Where 
the trustee wrongfutly purchases 
land with trust funds, the title does 
not vest as a matter of law in the 
cestui que trust, but he has an op- 
tion to accept or reject the purchase. 
Mellor v. Reid, 5 Pa.Co. 372. (2) Ben- 
eficiaries were entitled to money rath- 
er than real estate in which trust 
company invested money as trustee. 
In re\Security Bank & Trust Co., 224 
N.W. 235, 226 N.W. 697, 178 Minn. 209. 


Election of remedies uvon diversion 
of trust property see infra §§ 904-908. 


71. Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Tex.Commn.App.) 
ee ie 78 [aff (Civ.App.) 221 S.W. 

72. Baker v. Disbrow, 18 Hun 29 
{aff 79 N.Y. 631]; Heathecte v. 
Hulme, 1 Jac.&W. 122, 37 Reprint 322. 


73. Heathcote v. Hulme, supra. 
74 King v. Talbot, 40 N.Y. 76; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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money or have the investment replaced.75 Where 
a trustee is directed to invest in specified stocks, 
and he fails to do so, the cestui que trust may take 
either the fund and interest thereon, or so much 
stock as might have been purchased at the time 
when the. investment should have been made;7° 
but where he is authorized to invest in either of 
two specified modes, and he invests in neither, the 
measure of his liability is the loss arising from his 
not having invested in the less beneficial of the 
two modes.** 


Employment in trade. If a trustee mixes the 
trust fund with his private moneys and employs both 
in trade, the cestui que trust may, if he prefers 
it, insist upon having a proportionate share of the 
profits,’® but it has been held that this rule is sub- 
ject to exception where the profits arise not only 
from the use of the money, but also from the labor 
and attention bestowed by the trustee upon the 
business.7® The cestui que trust cannot, in such a 


case, claim as a right an equal participation of the: 


profits.®° 
Informaticn as to what securities trust funds are 


In re McDowell, 169 N.Y.S. 853, 102 
Mise. 275+«[mod 172 N.Y.S. 658, 184 


App. Div. 646]. Fisher v. 
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invested in should be given the cestui que trust up- 
on request.*+ 


Power of beneficiary to designate security. In the 
absence of permission in the trust instrument, a 
cestui que trust cannot compel the trustee to invest 
in any particular security.42 However, an agree- 
ment between a trustee and his cestui que trust pro- 
viding that all future investments of trust funds 
shall be made by the trustee only upon notice to 
counsel in consideration of a promise by the cestui 
que trust not to require the trustee to give addition- 
al security is valid and binding.*? 


[§ 701] 12. Loss or Depreciation’+—a. Liability 
of Trustee—(1) In General. As a general rule, 
so long as trustees keep themselves strictly within 
the line of duty, and exercise reasonable prudence, 
care, and diligence, they cannot be made responsi- 
ble for any loss or depreciation of the fund intrust- 
ed to them;®® and they are not liable for mere 
errors of judgment, when acting honestly with or- 
dinary prudence within the limits of the trust.°® 
Thus, if trustees invest in securities authorized by 
statute,8* or by the trust instrument,®® or by order 


75. Harrison v. Harrison, 2 Atk. 
121, 26 Reprint 476; Mant v. Leith, 
15 Beav. 524, 51 Reprint 641; Norris 
v. Wright, 14 Beav. 291, 51 Reprint 
298; Bostock v. Blakeney, 2 Bro.Ch. 
653, 29 Reprint 362; Phillipson v. Gat- 
ty, 2 Hall & T. 459, 47 Reprint 1763 
faff 7 Hare 516, 27 Emng.Ch. 516, 68 
Reprint 213]; In re Massingberd, 59 
L.J.Ch. 107, 60 L.T.Rep.N.S. 620 [aff 
63 L.T.Rep.N.S. 296]; Pocock v. Red- 
dington, 5 Ves.Jr. 794, 31 Reprint 862; 
Forrest v. Elwes, 4 Ves.Jr. 492, 31 
Reprint 252; Powlet v. Herbert, 1 
Ves.Jr. 297, 30 Reprint 352. See Clark 
v. Anderson, 13 Bush (Ky.) 111 (hold- 
ing, where it was impossible to re- 
place the original investments, that 
the cestui que trust could demand ei- 
ther new securities, or money with 
interest from the date the unauthor- 
ized change was made). 


[a] Where bankrupt trustee has 
sold out stock, the cestui que trust 
may either prove for the price or for 
the value at the time of the bank- 
ruptey. Ex p. Gurner, 1 Mont.D.&De 
G. 497. 


[b] Absence of corrupt motive. 
—A trustee who converted the trust 
fund, without corrupt motive, was de- 
creed to replace the stock with costs 
of so much of the suit aS was occa- 
sioned by his act; but no option was 
given to the cestui que trust to have 
the money produced by the sale in- 
vested, as there would if the trustee 
made anything, or sought to make 
anything by the sale. O’Brien v. 
O’Brien, 1 Molloy 533. 


76. Pride v. Fooks, 2 Beav. 430, 17 
Eng.Ch. 430, 48 Reprint 1248; Byrch- 
all v. Bradford, 6 Madd. 235, 56 Re- 
print 1081. 


77. Paterson v. Lailey, 
Ch. (Ont.) 13. 


{a] Direction to invest in stocks 
or real security.—Where trustees 
may invest in stock or on real securi- 
ty, and they do neither, they are an- 
swerable for the principal money 
only, and not for the value of the 
stock which might have been pur- 
chased. Aspland v. Watte, 20 Beav. 
474, 52 Reprint 686; Knott v. Cottee, 
16 Beav. 77, 51 Reprint 705; Robinson 
vy. Robinson, 1 De G.M.&G. 247, 50 
Jéng.Ch. 190, 42 Reprint 547; Rees v. 
Williams, 1 De G.&Sm. 314, 63 Re- 


18 Grant 


print 1083; Shepherd v. Mouls, 4 Hare ,nauer v. Froelich, 8 Watts 19; Goul- 

500, 30 Eng.Ch. 500, 67 Reprint 746;}dey’s Est., 10 Pa.Dist. 216; Lehigh’s 
Gilpin; oc. UJ.€b..-. 230° 1 bst., 23 “Pa.Cor 8: 

Marsh v. Hunter, 6 Madd. 295, 56 Re- Va:-—Watkins v. Stewart, 78 Va. 


print 1103. Contra Ouseley v. An- 


‘struther, 10 Beav. 453, 50 Reprint 656; 


Ames v. Parkinson, 7 Beav. 379, 29 
Eng.Ch. 379, 49 Reprint 1111; Watts 
v. Girdlestone, 6 Beav. 188, 49 Re- 
print 797; Hockley. v. Bantock, 1 


Buse: 141, 46 Eng.Ch. 124, 38 Reprint 


[b] In Wisconsin, where a trustee 
is directed to invest the trust fund 
in United States bonds, or in real es- 
tate security, the interest which he 
might have obtained on real estate 
security of the proper character is 
the measure of his liability for a fail- 
ure to invest the fund. Andrew v. 
Schmitt, 26 N.W. 190, 64 Wis. 664. 


78 Morgan v. Morgan, 4 Dem.Surr. 
(N.Y.) 353; Jones v. Foxall, 15 Beav. 
388, 51 Reprint 588; Heathcote v. 
Hulme, 1 Jac.&W. 122, °37 Reprint 
322; Docker v. Somes, 2 Myl.&K. 655, 
7 Eng.Ch. 655, 39 Reprint 1095; Anon- 
ymous, 2 Ves. 630, 28 Reprint 401; 
Bates v. Scales, 12 Ves.Jr. 402, 33 Re- 
print 152. See Vyse v. Foster, L.R. 
7 H.L. 318 (recognizing the rule). 


RCP Sharpe’s Hstate, 2 Phila. (Pa.) 
80. Sharpe’s Hstate, supra. 
81. Baer v. Kahn, 101 A. 596, 131 
Md.‘ 17. 
82. In re Roche’s Will, 251 N.Y.S. 


347, 233 App.Div. 236 [mod 182 N.E. 
82, 259 N.Y. 458]. 


83. Hunter’s Est., 28 Pa.Co. 143. 


84. Liability for retaining and con- 
tinuing investments made by settlor 
see supra § 693. r 


85. Mass.—Creed v. McAleer, 175 
N.E. 761, 275 Mass. 353, 80 A.L.R. 
MIs “Tattaves situ, 00: IN Bs Osa, 
186 Mass. 31; In re Hunt, 6 N.E. 554, 
141 Mass. 515; Harvard College v. 
Amory, 9 Pick. 446; Parsons v. Wins- 
low, 16 Mass. 361. 


N.Y.—In re Stafford, 11 Barb. 353; 
Matter of Menzie, 105 N.Y.S. 925, 54 
Misc. 188; Atlantic Trust Co. v. Pow- 
ell, 50 N.Y.S. 866, 23 Misc. 289. 


_ Ohio.—Miller vy. Proctor, 20 Ohio 
St. 442. 
Pa.—In re Bartol, 38 A. 527, 182 Pa. 


4072 UNeftise Appeal, 6° Pal 7.913 
Hughes’ Appeal, 53 Pa. 500; Goche- 


111; Douglass v. Stephenson, 75 Va. 
747; Myers v. Zetelle, 21 Gratt. (62 
Va.) 733; Elliott v. Carter, 9 Gratt. 


(50 Va.) 541. 


W.Va.—Key v. Hughes, 9 S.E. 77, 
382 W.Va. 184. 


Eng.—Clough.v. Bond, 3 Myl.&C. 
490, 14 Eng.Ch. 490, 40 Reprint 1016; 
Vaz v. Emery, 5 Ves.Jr. 141, 31 Re- 
print 513; Wilkinson v. Stafford, 1 
Ves.Jr. 32, 30 Reprint 216. 


86. Md.—McCoy v. Horwitz, 62 
Md. 183. 


Mass.—Taft v. Smith, 70 N.E. 1031, 
186 Mass. 31. 


N.Y.—In re Clark’s Will, 177 N.E. 
397, 207 N.Y. 132, 77 ATR. 4995 Cos= 
tello v. Costello, 103 N.E. 148, 209 N. 
Y. 252; In re Sprong’s Hstate, 259 N. 
Y.S. 77, 144 Mise. 293; In re Parson’s 
Estate, 257 N.Y.S. 339, 143 Mise. 368. 


Pa.—Bailey’s Appeal, 5 A. 49, 1 Pa. 
Cas. 398; Pile’s Hst., 10 Pa.Dist. 356. 


Va.—Myers v. Zetelle, 21 Gratt. (62 
Vai) 733. 


Iing.—In re Chapman, [1896] 2 Ch. 
763; Garrett v. Noble, 6 Sim. 504, 9 
Eng.Ch. 504, 58 Reprint 683. 


[a] Bule applied.—Testamentary 
trustees, authorized by a will to rein- 
vest principal of trust property in 
such securities, are not chargeable 
with paper loss following conversion 
of corporation’s bonds into. stock 


thereof, In re Boulware’s Will, 258 
N.Y.S. 522, 144 Mise. 235. , 

87. Conn.—Clark v. Beers, 23 A. 
VET Ole Onna Ou). 


Ill.—Tllinois Trust & Savings Bank 
v. Tuley, 226 Ill.App. 491. : 


N.H.—Bell v. Sawyer, 59 N.H. 393. 


N.Y.—Ackerman v. Emott, 4 Barb. 
626; In re Robbins’s Will, 237 N.Y.S. 
409, 1385 Mise. 220; Valentine v. Val- 
entine, 3 Dem.Surr. 597. See In re 
Cady’s Hstate; 207 N.Y.Si 385.5 207 
App.Div. 373 (recognizing the rule), 


Pa.—Hemphill’s Appeal, 18 Pa. 303; 
In re Dollar Title & Trust Co., 17 Pa. . 
Dist.&Co. 283; Lafferty’s Est., 42 Pa. 
Co. 68. 


88. Pinney v. Newton, 33 A. 591, 
66 Conn. 141; In re Clark’s Will, 177 


820 [65 C.J.] 


of court,’ they will not be held personally liable, 
no matter how the investment results. 
may also be relieved of liability for losses by vir- 
tue of the conduet of the cestuis que trust.?° 
a trustee 1s given a discretion as to investments, he 
will not be liable for losses on investments made 
under proper use of the diseretion,®?! although he 
fails to invoke the guidance of the court, or to pro- 
cure its subsequent ratification of the step he took,® 
the trustee being liable only for gross neglect or 
Irrespective of trustees’ 
good faith and honest intentions,°* if, in the exer- 


willful mismanagement.®? 


N.E. 397, 257 N.Y. 132, 77 A.L.R. 499; 
In re Allis’ Estate, 209 N.W. 945, 210 
N.W. 418, 191 Wis. 23. 


{a] Investments left by settlor.— 
Where the trustee is authorized by 
the trust instrument to continue the 
investments left by the settlor, he is 
not liable for loss thereon. Brown v. 
Brown; .65 ~A.. 739,.)72) NJ... 667; 
In re Clark’s Will, 177 N.E. 397, 257 
INES Oko Tt ALR. 249958 JWiOltt Vv; 
Flateau, 200 N.Y.S. 646, 206 App.Div. 
134; Hogan v. De Peyster, 20 Barb. 
(NYS) 1003) Im re-Bartol, 38) Al527; 
182 Pa. 407; Edward’s Estate, 6 Pa. 
Dist.&Co. 121. 


89. See supra §§ 689, 690. 
See supra § 699. 


Ky.—Cromie v. Bull, 81. Ky. 
Ky.L. 735; Carter v. Booker, 4 
paede as 


Md.—Fox v. Harris, 119 A. 256, 141 
Ma. 495, 26 A.L.R. 806;, Gilbert wv. 
Kolb, 37 A. 423, 85 Md. 657. 


Mich.-—Caspari v. Cutcheon, 67 N. 
W. 1093, 110 Mich. 86. 


N.Y.—In re United States Trust Co. 
of New York, 178 N.Y.S. 125, 189 App. 
Div. 75; Roosevelt v. Roosevelt, 6 
Abb.N.Cas. 447. 


Ohio.—Willis v. Braucher, 87 N.E. 
185, 79. Ohio St. 290, 44 L.R.A.N.S. 
873, 16 Ann.Cas. 66. 


Pa.—In re Detre’s Estate, 117 A. 


54, 273 Pa. 341; In re Dillebaugh, 4 
Watts 177; Dorsey’s Est., 11 Pa.Co. 
12. 


Va.—Myers v. Zetellé, 21 Gratt. (62 
Va.) 733. 


92. Gilbert v. Kolb, 37 A. 423, 85 
Md. 627; Pile’s Est., 25 Pa.Co. 529. 


93. Harvard College v. Amory, 9 
Pick. (Mass.) 446;. Old’s Hstate, 34 
ALELO22> 186) Pay 150% Dorseyas; HS; 
? Pa. Dist. 25. 


{a] Trustee held guilty of gross 
neglect.—In re Hart, 53 A. 364, 2038 
Pa. 480. 


94, Furniss v. Zimmerman, 154 N. 
WES. Moo O0y Lise. T1Ssin a Matter lof 
Blauvelt, 20 N.Y.S. 119, 2 Conn.Surr. 
458, Pow.Surr. 1 [aff 15 N.Y.S. 586, 
60 Hun 394, rev on other grounds 30 
INAH, 19400 1S WINGY 2495) S Bogart. 
Van Velsor, 4 Edw. (N.Y.) 718. 


95. Conn.—Clark v. Beers, 23 A. 
717, 61 Conn, 87. 

Ga.—Campbell v. Miller, 38 Ga. 304, 
95 Am.D. 389; Mobley v. Phinizy, 155 
S.E. 73, 42 Ga.App. 35. 

Ky.—Aydelott v. Breeding, 64 S.W. 
916, 111 Ky. 847, 23 Ky.L. 1146. 

Md.—Gilbert v. Kolb, 37 A. 423, 85 
Md. 627. 

Mass.—Clark v. 
427. 


Minn.—St. Paul Trust Co. v. Strong, 
88 N.W. 256, 85 Minn. 1. 


Garfield, 8 Allen 
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The trustee 


Where 


oceurred.?§ 


N.J.—Sherman v. Lanier, 39 N.J.Eq. 
2493) Gray ve. Hox, 1 N.J.Hg: 259; °22 
Am.D. 508. 


N.Y.—In re Cady’s Estate, 207 N. 
NoS.83 85, oll App: Dive 3 Tose NE lismy. 
Hoffman, 26 Hun 594 [rev on other 
grounds 92 N.Y. 181]; In re Foster, 
15 Hun 387; In re Stafford, 11 Barb. 
353; Ackerman v. Emott, 4 Barb. 626; 
Gould v. Gould, 213 
Misc. 54. 


Ohio.—Willis v. Braucher, 87 N.E. 
185,... 79» Ohio. St. .290, 44 L.R.A.N.S. 
873, 16 Ann.Cas..66; In re Trustee- 
ship of Couden, 9 Ohio App. 207. 


Or.—Hull vy. Heimrich, 3 P.(2d) 
158, 6 P.(2d) 41, 138 Or. 117;. In re 
Roach, 92 P. 118, 50 Or. 179. ~ 


Pa.—In re Taylor’s Estate, 121 A. 
SLOy ZT Pa. bills. 37. AdaRY bb se. ear 
rettson’s... Hst.;, 123 Pa. Disit.2 3462 
Simes’s Est., 9 Pa.Dist. 31, 3 Pa.Co. 


289; Spellier’s Estate, 4 Pa.Dist. 678, 
Beni oe 286; In re Roberts, 22 Pa. 
oO. 4. 


Tex.—Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Commn.App.) 236 
S.W. 78 [aff (Civ.App.) 221 S.W. 650]. 


Va.—Carr v. Morris, 6 S.E. 613, 85 
Va. 21; Cogbill v. Boyd, 77 Va. 450. 


W.Va.—Key v. Hughes, 9 S.E. 77, 
32 W.Va. 184, 


Wis.—In re Dreier’s Estate, 235 N. 
W. 439, 204 Wis. 221. 


Eng.—In re Dive, [1909] 1 Ch. 328; 
Matthew v. Brise, 6 Beav. 239, 49 
Reprint 817 slat 10 Hur 105, 15. Bas. 
Ch. 39]; Fyler v. Fyler, 3 Beav. 550, 
43 Eng.Ch. 550, 49 Reprint 216; Row- 
land v. Witherden, 3 Macn.&G. 568, 
49 Eng.Ch. 439, 42 Reprint 379; 
Clough v. Bond, 3 Myl.&C. 490, 14 Eng. 
Ch. 490, 40 Reprint 1016. 


Ont.—Re Nicholls, 29 Ont.l. 206, 4 
Ont.W.N. 930, 1511, 24 Ont.W.R. 216. 


fa] 
Where a cestui que trust and the trus- 
tee have so managed the trust estate 
as to constitute the beneficiary a 
constructive trustee for the remain- 
dermen, the estate of the construc- 
tive trustee is liable for a note given 
by her to the estate to cover a short- 
age in the funds due to her misman- 
agement of the funds. Putman v. 
Lincoln Safe Deposit Co., 104 N.Y.S. 
4, 118 App.Div. 468. 


[b] If there be crassa negligentia, 
and a loss sustained by the estate, it 
falls upon the trustees. Tibbs v. Car- 
penter, 1 Madd. 290, 56 Reprint 107. 


[c] Rule applied.—(1) A trustee 
is liable for depreciation of unauthor- 
ized investments in which he has in- 
vested. Furniss v. Zimmrerman, 154 
N.Y.S. 272, 90 Misc. 138; Trafford v. 
Boehm, 3 Atk. 440, 26 Reprint 1054; 
Adye v. Feuiletteau, 1 Cox Ch. 24, 
29 Reprint 1045; Hancom v. Allen, 
Dick. 498, 21 Reprint 363; Clough v. 
Bond, 3 Myl.&C. 490, 14 Eng.Ch. 490, 


Liability of trustee’s estate.— 


N.Y.S. 286, 126° 


[§ 701 


cise of a general power to make investments, trus- 
tees go beyond the limits prescribed by law in se- 
lecting a mode of investment, they assume the risk, 
and are responsible accordingly.®® 
parting from directions in the trust instrument as 
to investments is liable for all resulting loss,®® ir- 
respective of good faith.®* 
for loss on an investment which at the time it was 
made was unauthorized, but by subsequent events 
became a legal investment before the depreciation 
According to some authority, where the 
trustee has acted in good faith, it must be ascer- 


A trustee de- 


A trustee is not liable 


7 Ves.dr: 137, 32. Reprint 56. C2) men 
trustee will be held liable for the 
principal of trust funds loaned on 
land encumbered with prior mortga- 
ges. Makin’s Estate, 7 Pa.Dist. 126, 
20 Pa.Co. 58%. (3) A trustee is per- 
sonally liable-for loss resulting from 
an unauthorized purchase of realty. 
In re Leonard’s Will, 230 N.W. 715, 
202 Wis. 117. (4) The trustee is li- 
able for loans made by him to com- 
panies of which he is actual owner. 
Hull v. ‘Heimrich,” 3 Pid) 758 7 one 
(2a) 41, 138 Or. ilalge (5) The trustee 
is liable for all loss incurred in in- 
vestments taken in his own name. 
De Jarnette v. De Jarnette, 41 Ala. 
798; White v. Sherman, 48 N.™. 128, 
168 Ill. 589, 61: Am.S.R..132; Naltner 
v. Dolan, 8 N.E. 289, 108 Ind. 500, 58 
Am.R. 61; Cornet v. Cornet, 190 S.W. 
333, 269 Mo. 298; In re Kelley’s Hs- 
tate, 255 S.W. 1064, 213 Mo.App. 492; 
Stanley’s Appeal, 8 Pa. 431, 49 Am.D. 
530; Morris v! Wallace, 3 Pa. 319, 45 
Am.D. 642; Carr’s Estate, 24 Pa.Su- 
per. 369. (6) A trustee is liable for a 
failure to change unauthorized invest- 
ments left by the settlor. Johns v. 
Herbert, 2 App.D.C. 485; Mobley v. 
Phinizy, 155 -Sik. -73, 42 GavApp. 33% 
Babbitt v. Fidelity Trust Co., 66 A. 
1076, 72 N.J.Eq. 745; Clough v. Bond, 
3 Myl.&C. 490, 40 Reprint 1016; Pow- 
ell v. Evans, 5 Ves.Jr. 839, 31 Re- 
print 886. (7) Trustees are liable for 
losses on investments of a speculative 
character. Tarbox vy. Tarbox, 89 A. 
194, 111 Me. 374. 


[ad] Statutory provisions.—Under 
Judicial Trustees Act (1896) § 3 subs 
1, providing that if it appears to the 
court that a trustee is or may be per- 
sonally liable for any breach of trust, 
but has acted honestly and reason- 
ably, the court may relieve the trus- 
tee either wholly or partly for per- 
sonal liability for the same, it has 
been held that trustees whose conduct 
brings them within the statute may 
be partly relieved from _ liability. 
Waite v. Parkinson, 85 L.T.Rep.N.S. 
456. See Wood v. Middleton, 79 nas Bis 
Rep.N.S. 155 (wherein the court ex- 
pressed a willingness to apply the 
act if the manner of making the in- 
vestment could be shown to bring the 
case within the statute). 


96. Cal.—Corbett v. Benioff, (App.) 
14 P.(2d) 1028. 

N.Y.—In re Anderson, 105 N.E. 79, 
211 N.Y. 1386; In re Horwitz’s Estate, 
L545 N.YS? 316, 90 Misc. 249. 


S.C.—Crayton v. Fowler, 
NGM LAO SRC e ol ize 


139 S.E. 
Sanders v. Rogers, 


1 S.C. 452 
Tex.—“MeMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ. 


App.) 22 8.W.(2d) 313]. 


Wyo.—International Trust Co. 
Preston, 156 P. 1128, 24: Wyo. 163. 


97. Crayton v. Fowler, 139 S.E. 
UGH MA Swes Gale 


98. In re Adriance’s Estate, 260 N. 


Vv. 


40 Reprint 1016; Howe v. Dartmouth, | Y.S. 178, 145 Misc. 345. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tained that there will be a loss before the trustee 
can be called upon to answer for having made the 
investment.°° 


Set off. <A trustee cannot set off profits from non- 
legal investments against losses which he has in- 
curred in others to escape, or reduce, his liability 
for the losses.? 


Advice of counsel will not protect a trustee in 
the doing or omission of acts not warranted by, or 
in violation of, his trust.? 


Trustees appointed subsequent to investment. A 
trustee who was appointed subsequent to the in- 
vestment and after the depreciation oceurred and 
who is guilty of no negligence contributing to the 
loss is not lable for such loss;? but a trustee who 
was appointed subsequent to the investment who 
earries such investment through several accounts 
without showing the depreciation of which the trus- 
tee has knowledge, is liable for the loss resulting 
therefrom.* 


Release from liability. In harmony with the gen- 
eral rule,® a trustee may, in the absence of fraud, 


. be released by the cestui que trust from lability 


on an unauthorized investment.* However, the court 
will look upon such a release with suspicion,’ and 


‘it is essential that the cestui que trust be sui juris 


[a] Tllustration.—A trustee was 


not liable for depreciation on a buila-| 0f duty”). 


TRUSTS 


quence of an act known to be a breach 
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and fully aware of all facts and rights involved,$ 
and if the trustee has failed to inform the cestui _ 
que trust of his liability for such an investment, 
it has been held that the release should be disre- 
garded for constructive fraud.? A general release 
without qualification of one of two. trustees, with 
respect to an improper investment, has been held 
to be a release of the other trustee also.1° 


[§ 702] (2) Effect of Immunity Clause. The li- 
ability imposed on, and accepted by, a trustee may 
be limited by the terms of the instrument creating 
the trust.11_ If there is such a clause of limitation, 
the rule for measuring the trustee’s liability is to 
be sought in that clause properly construed.!? In 
construing such a clause, the meaning to be attrib- 
uted to it should be consistent with the purpose 
and object of the trust, and a strict rule of construc- 
tion should be /applied as against the claim of re- 
striction.1° If, when so construed, a limitation on 
the liability of the trustee was clearly intended, the 
trustee is entitled to the benefit of it.14 Where the ~ 
immunity is for all “acts done” by the trustees, a 
decision to retain securities left by the settlor is 
within the meaning of the provision:1> Under a 
clause in the trust instrument exempting the trus- 
tee from liability unless caused by gross negligence, 
he cannot be held liable for loss occasioned by an 
error of judgment,1® provided he used a reasonable 


[a] Retention of securities.—The 
settlor could provide that his trustee 
should not be mede liable for losses 


ing bond purchased before the build- 
ing was complete, but which became 
a legal investment on completion of 
the building, when the depreciation 
in the price of the bond occurred sub- 
sequent to the completion of the build- 
ing. In re Adriance’s Estate, 260 N. 
Y.S. 173, 145 Mise. 3465. 


{[b] Reason for rule.—‘“It has in- 
variably been held that, although the 
defendant may have violated a stat- 
ute or ordinance, and loss or damage 
has occurred, he will not be held re- 
sponsible merely by reason of his vio- 
Jation of the statute, unless such vio- 
lation was the proximate cause of the 
injury.” In re Adriance’s Estate, 260 
NeY:S.°173, 178, 145 Mise. 345. 


99. Sherman v. Lanier, 39 N.J.Eq. 
249, 


1. Cuyler’s Estate, 5 Pa.Dist.&Co. 
317. 


[a] Beason for rule.—‘“Now, if, in 
the present case, the trustee is permit- 
ted to set off the gains which he has 
made in certain non-legal invest- 
ments against the losses which he 
has incurred in others, that would be 
nothing else but his making a profit 
out of his dealings with property 
which is not his own. I can see no 
difference between putting the prof- 
its in his own pocket and using them 
to defray his debts.” Cuyler’s Estate, 
5 Pa.Dist.&Co. 317, 319. 


2) Cal—iIn re Holbert, 48) Cals 627. 


Md.—Gilbert v. Kolb, 37 A. 4238, 85 
Md. 627. 


N.Y.—Matter of Westerfield, 53 N. 
Y.S. 25, 1118, 32 App.Div. 324. 


Va.—Cogbill v. Boyd, 77 Va. 450. 


Eng.—kKnox v. Mackinnon, 13 App. 
Cas..753; Bullock v. Wheatley, 1 Coll. 
130, 28 Eng.Ch. 130, 63 Reprint 352. 


See Tuttle v. Gilmore, 36 N.J.Eq. 
617, 624 (stating “But it could hard- 
ly be contended that advice of coun- 
sel would relieve from the conse- 


lease operates 


But see Miller v. Proctor, 20 Ohio 
St. 442 (holding that it would not be 
just to hold trustees liable for unau- 
thorized investments when they had 
consulted a competent attorney as to 
the propriety and advisability of such 
investments). 


Ss. State Street Trust Co. v. De 
Kalb, 157 N.E. 334, 259 Mass. 578. 
4. State Street Trust Co. v. De 


Kalb, supra. 
5. See supra § '525. 


6. <In re); Unegerich, 190) N.Y.S.. 187, 
115 Mise. 762. 


7. In re Ungrich, supra. 


8 In re United States Trust of 
New York, 178 N.Y.S. 125, 189 App. Div. 
75; In re Ungrich, 190 N.Y.S. 187, 115 
Misc. 762. 


fa] Thus that adult remainder 
beneficiaries, after the death of that 
beneficiary who was to receive the in- 
come from a trust for life, executed 
to and with the trustee an instrument 
assigning to it their interest in the 
trust fund upon a new and further 
trust specified, etc., was not a release 
of the trustee’s liability for making 
an improper investment of trust 
funds; it appearing that the trus- 
tee’s report at the time of the assign- 
ment concealed the loss resulting 
from the investment. In re United 
States Trust Co. of New York, 178 N. 
YeSr 125, 289 -Appubiva. Wo. 


9. sin res Unerichs LO0OmNGYAS! 28, 
115 Mise. 762. 


10. Blackwood y. Borrowes, 2 C.& 
L. 459, 4 Dr.&War. 441. 


[a] Reason for rule.—Such a re- 
as an acceptance of 
the securities upon which the funds 
had been invested. Blackwood _ v. 
Borrowes, 2 C.&L. 459, 4 Dr.&War. 
441. 


11. North Adams Nat. Bank v. Cur- 
tiss, 180 N.E. 217, 278 Mass. 471. 


accruing from retention of securities 
left by settlor. In re Clark’s Will, 177 
NES 39 Wo eok INe vs abosse UC pAskm Er 4o os 


12. Tuttle v. Gilmore, 36-N.J.Ea- 
617; Crabb v. Young,’ 92 N.Y. 56; 
Blair v. Cargill, 98 N.Y.S. 109, 111 Apn. 
Div. 853; Matter of Olmstead, 66 N.Y. 
S. 212, 52 App.Div. 515 [mod 63 N.Y.S. 
489, 30 Misc. 350, 1 Mills 459 and aff 
58 N.E. 1090, 164 N.Y. 571]. 


se Tuttle v. Gilmore, 36 N.J.Eq. 


14. Warren vy. Pazolt, 89 N.E. 381, 
203 Mass. 328; Tuttle v. Gilmore, 36 
N.J.Eq. 617; Crabb v. Young, 92 N.Y. 
56; Gould v. Gould, 213 N.Y.S. 286, 
126 Mise. 54; In re Merrell, 25 Pa. 
DiIStiig23- 


[a] Under cl2zuse exempting trus- 
tees from liability, trustees acting in 
good faith were protected in holding 
the larger part of trust investments 
until they were turned over to new 
trusts created by testator’s daughter, 
in not making greater diversification, 
in not investing larger proportion in 
bonds, and in continuing to hold se- 
curities. North Adams Nat. Bank v. 


‘Curtiss, 180 N.E. 217, 278 Mass. 471. 


[b] Liable only for “actual frand.” 
-—Under a testamentary trust pro- 
viding that trustee shall be at lib- 
erty to invest in such stocks, bonds, 
or other securities as he may deem 
proper, and he shall not be liable for 
any loss unless occasioned by his ac- 
tual fraud, trustee is not liable for a 
loss resulting from improvidence, lack 
of prudence, and ‘negligence, “actual 
fraud” meaning dishonesty and a will- 
ful and intentional diversion of trust 
funds. In re Knower’s Estate, 200 
N.Y.S. 777, 121 Mise, 208. 


15. “North Adams Nat. Bank v. Cur- 
tiss, 180 N.E. 217, 278 Mass. 471. 


16. Matter of Olmstead, 66 N.Y.S, 
212, 52 App.Div. 515 [aff 58 NiE. 1090 
164 N.Y. 571]. Y 


[a] Rule applied.—Under such a 
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standard of prudence and diligence.17 A clause in 
the trust instrument exempting the trustee from 
hability except for willful breaches of trust does 
not excuse the trustee from liability arising from 
unauthorized investments which were knowingly 
made,’* nor does it relieve the trustee from liability 
for accepting securities with no such inquiry into 
values as to justify a judgment as to their sufficien- 
ey.19 


[§ 703] (3) Measure of Liability. A trustee is 
ordinarily accountable for the value of securities as 
of the time they were turned over to him,?° and not 
by the highest price obtainable during the period 
such investments were held,?1 and he should not be 
charged with the face value of securities without 
adequate proof that such were their value when 
received by him.?? If the securities turned over to 
him are of doubtful value, the trustee should only 
be required to account for them as such,?® and show 
that he acted in good faith and due diligence in deal- 
ing with them.24 The trustees are lable to the 
beneficiaries for all losses resulting from a viola- 
tion of their.duty in making investments.?5 The 
trustee should be liable only for the net loss on an 
unauthorized investment,?® and should be credited 
with the amount received from sale of subserip- 
tion rights appurtenant to such stock.?7 


[§ 704] (4) Persons Liable.?® Where several 


provision in the trust instrument, a] held by him, or kept and maintained 
hotel running in interest of security, 
but not at expense of estate, he is pro- 
In re Sherman, 
682, 180 App-.Div. 196. 


See case infra this note. 
Rule applied.—A trustee of a 


trustee will not be held liable for ex- 
tending the time of payment of a 
mortgage, aS Such is a mere matter 
of judgment. Matter of Olmstead, 66 
N.Y.S. 212, 52 App.Div. 515 [aff 58 N. 
BH. 1090, 164 N.Y. 571]. 


tected. 


25. 
[a] 
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trustees actively participate in making an umproper 
investment, they thereby incur a joint and several. 
liability to the ecestuis que trust.2® Similarly, both 
an executor and a trustee, in their respective official 
capacities, may be held accountable for a loss to, 
the beneficiaries ;°° and, where an executor subse- 
quently becomes the trustee and takes over an im- 
proper investment at its full value, he is chargea- 
ble with the loss in both capacities.*1 <A trustee 
who has failed to see that his cotrustee properly 
invested trust funds, is liable for loss of funds. em- 


‘bezzled by him.?? 


[§ 705] b. Apportionment of Loss between Prin- 
cipal and Income—(1) In General. It is a general 
rule that, when a fund is held in trust for the ben- 
efit of one person for life, and another in remainder, 
and a part of the fund is lost because of the inse- 
curity of the investment, the loss is to be appor-- 
tioned between the life tenants and the remainder- 
men.*% In the absence of an expression of an in- 
tention to the contrary in the trust instrument,?+ 
in apportioning a loss between principal and income 
neither the tenant for life nor the remainderman 
should obtain advantage over the other;*® but the’ 


authorities are not agreed as to how this appor- ° 


tionment should be made, several different methods 
of apportionment having been followed in the dif- 
ferent cases.°® Thus, according to some authority, 


N.Y.—Meldon v. Devlin, 53 N-Y.S. 
172, 31 App.Div. 146 [aff 60 N.E. 1116,’ 
167 N.Y. 573]; In re Jackson’s' Will, ' 
239 N.Y.S. 362, 135 Misc. 329 [aff 250 
N.Y.S. 324, 232 App.Div. 425, rev on 
other grounds 179 N.E. 496, 258 N.Y. 
281, rearg den sub nom. In re Brook- 
lyn Trust Co., 180 N.E. 354, 258 N.Y. 


167 N.Y.S. 


17. In re Jarvis’ Estate, 180 N.Y. 
S. 324, 110 Misc. 5. 


18. Tuttle v. Gilmore, 36 N.J-Eq. 
617; Knox v. Mackinnon, 13 App.Cas. 
753; Drosier vy. Brereton, 15 Beav. 
221, 51 Reprint 521. 

fa] “Gross negligence or bad 
faith.’—A provision in the trust in- 
strument that the trustee shall be 
liable only ‘‘for the result of, his own 
gross negligence or bad faith” does 
not afford him protection from a 
willful and intentional breach of 
trust, committed by acting plainly be- 
yond his powers. Digney v. Blanch- 
ard, 115 N.E. 424, 226 Mass. 335, 


19. Tuttle v. Gilmore, 36 N.J.Eq. 
617: Rae v. Meek, 14 App.Cas. 558; 
Stretton v. Ashmall, 3 Drew. 9, 61 Re- 
print 804. 

20. In re Sherman, 167 N.Y.S. 682, 
180 App.Div. 196. 

[a] Illegal investments left by set- 
tloxv.—The liability of a trustee who 
fails to dispose of illegal investments 
left by the settlor of the trust is 
measured by the market value of the 
stocks when they were turned over 
to him. In re Hamersley, 180 N.Y.S, 
887. 

21. In re Hammersley, supra. 


22. In re Sherman, 178 N.Y.S. 164, 
189 App.Div. 56. 

23. In re Sherman, 167 N.Y.S. 
180 App.Div. 196. 

24. In re Sherman, 178 N.Y.S. 164, 
189 App.Div. 56; In_re Sherman, 167 
N.Y.S. 682, 180 App.Div. 196. 

{a] Thus if in good faith and with 
reasonable care a trustee forced the 
sale of hotel property under mortgage 


682, 


fund to be used in purchasing realty, 
who fraudulently purchases land at a 
price far above its actual value, giv- 
ing a purchase money mortgage there- 
on, by virtue of which the fund is 
lost, is liable not only for the differ- 
ence between the value of the land 
and the purchase price but also for 
the loss of the entire fund. Murphy- 
Bolanz Land & Loan Co. v. McKibben, 
(Tex:Civ. App.) . 221. .S.W. .650 [aff 
(Commn.App.) 236 S.W. 78]. 


26. In re United States Trust Co. 
of Nee York, 178 N.Y.S. 125, 189 App. 
bigs eirdaye 


27. Creed v. McAleer, 175 N.E. 761, 
275 Mass: 1353, 80 A. R. 111%; In. re 
United States Trust Co. of New York, 
178 N.Y.S. 125, 189 App.Div. 75. 


28. For breach of trust generally 
see supra §§ 519-527, 


29. Deal’s Est., 3 Pa.Co. 383; Way- 
lan’s Hst., 1 Pa.Co. 366; Rowe v. Bent- 
ley, 29 Gratt. (70 Va.) 756; Jackson 
v. Dickinson, [1903] 1 Ch. 947; Lock- 
hart v. Reilly, 1 De G.&J. 464, 58 Eng. 
Ch. 360, 44 Reprint 808. And see su- 
pra §§ 532-535. 


30. Brigham v. 
418, 185 Mass. 27. 
31. Brigham v. Morgan, supra. 


32. Beatty’s Estate, 14 Pa.Dist. 402. 


Morgan, 69 N.E. 


re Me.—Veazie v. Forsaith, 76 Me. 
Mass.—Parsons y. Winslow, 16 
Mass. 361. 


N.J.—Tuttle’s Case, 24 A. 1, 
J.Eq. 259; Hagan v. Platt, 21 
48 N.J.Hq. 206. 


DUNG 


4 
A. 860, 


610]; Roosevelt v. Roosevelt, 5 Redf. 
Surr. 264. 


R.I.—Greene vy. Greene, 35 A. 1042, 
19° Rd. 619; 35) ERA. 790. © Bute see 
Rhode Island Hospital Trust Co. v. 
Bradley, 103 A. 486, 564, 41 R.I. 174 
(stating that it is a general principle 
that gains and losses upon change of 
investment of trust estate belong to, 
and are to be borne by, the corpus). 


Eng.—In re Foster, 45 Ch.D. 629; 
In re Tinkler, L.R. 20 Eq. 456; Cox v. 
Cox, L.R. 8 Eq. 348; Maclaren y. 
Stainton, L.R. 4 Eq. 448; Turner v. 
Newport, 1 Coop.t.Cott, 147, 47 Re- 
print 788, 2 Phil. 14, 22 Eng.Ch. 14, 41 
Reprint 846; In re Moore, 54. LJ. 
Ch. 432, 52 L.T:Rep.N.S. 510. : 


[a] Only case opposed to this view 
of the law.—In re Grabowski, L.R. 6 
Eq. 12 [practically overr Cox v. Cox, 
L.R. 8 Eq. 343]. 


[b] Death of life tenant did not 
preclude personal representatives 
from establishing tenant’s rights 
which became vested during her life- 
time. Creed y. Connelly, 172 N.E. 
106, 272 Mass. 241 (apportionment of 
income and losses). 


34. Newman v. Newman, 223 N.Y. , 
S. 488, 129 Misc. 784. 


[a] Creator held to have intended 
income to bear losses.—Newman v. 
Newman, 223 N.Y.S. 488, 129 Misc. 784. 


35. Rhode Island Hospital Trust 
Co. v. Tucker, 160 A. 465, 52 R.¥. 277 
[supplementing on reh 155 A. 661, 51 
R.I. 507, rearg den 157 A. 927]; In re 
Bird, [1901] 1 Ch. 916. ; : 


36. See cases infra notes 37-39. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


4 


RA Stee te RY aA 
; Lane 


§§ 705-706) 


the principal is to be ascertained by deduction from 
the amount realized of a sum equivalent to the ac- 


crued interest on such amount for the intervening 


period ;°7 while there is other authority holding 
that it is such sum as will, together with the ac- 
crued interest thereon, equal the amount realized ;*8 
and still elsewhere it has been held that the loss 
should be apportioned between the principal and 
income in the ratio which the aggregate principal 
of the investment bears to the whole interest un- 
paid at the time when the security is realized upon 
and the amount of loss is determined.?® A diree- 


tion in the trust instrument to pay over the “net. 


income” to the beneficiary has been held to show 
an intention on the part of the settlor to have the 
remaindermen bear all depreciation in investments.*° 
Where the trustee has made an illegal investment 
which yielded large dividends for a while, the life 
tenant must account for all funds received by him 
beyond what he would have received as dividend 
on a proper investment.41 Where conversion: of 
unproductive securities into cash for reinvestment 
results in delay, the life tenant should receive a 
portion of the proceeds for loss of income suffered 
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[§ 706] (2) Premiums and Commissions on In- 
vestments, It is generally held that if a testator 
leaves bonds which he owns to trustees, with direc- 
tion or authority to hold the same, paying the in- 
terest to certain persons for life, with remainder 
over, the fact that such bonds are worth a premium 
at and after his death will not warrant the trustees 
in retaining any portion of the interest for the ben- 
efit of the remaindermen.** However, in the ease 
of bonds purchased at a premium by the trustces, 
the decisions are in conflict.44, In some jurisdictions 
it is held that such premiums are to be charged to 
principal, and not to income, and a trustee is not 
justified in withholding a part of the income to 
meet a diminution of principal which may never take 
place.*® Elsewhere the rule is laid down that where 
trust funds are invested in bonds running for a 
term of years and purchased at a premium, in the 
absence of a clear direction in the will to the con- 
trary, such a proportionate deduction should be 
made from the nominal interest as will, at the ma- 
turity of the bonds, make good the premium paid 
and preserve the principal of the fund intaet at 
maturity. This is called the sinking fund rule.*é 
Under this rule a proportionate deduction should 


in the meantime.*? 


37. Parsons v. Winslow, 16 Mass. 
361. 
38. Veazie v. Forsaith, 76 Me. 172, 


190; Greene vy. Greene, 35 A. 1042, 19 
RE, 619, 35 L.R.A-790. 


{a} Failure of business.—Where a 
portion of a fund held in trust for the 
benefit of one person for life and an- 
other in remainder is lost by reason 
of the failure of the business in which 
it was invested, the loss ig to be ap- 
portioned between the life tenant and 
the remaindermen, so as to entitle 
the life tenant to a portion of the fund 
received on settlement of the busi- 
ness, to make up for the loss of in- 
come during the time the business 
was being settled. Greene v. Greene, 
35 A. 1042, 19 R.I. 619, 35 L.R.A. 790. 


39. N.J.—Trenton Trust, etc., Co. 
vy. Donnelly, 55 A. 92, 65 N.J.Eq. 119; 
Tuttle’s Case, 24 A. 1, 49 N.J.Hq. 259: 
Hagan v. Platt, 21 A. 860, 48 N.J.Eq. 
206. See Parker v. Seely, 38 A. 280, 
56 N.J.Eq. 110 (dictum). 


N.Y.—Meldon vy. Devlin, 53° N.Y.S. 
172,31 App Div. 146 [aff 60 N.E. 1116, 
167 N.Y. 573]; In re Jackson’s Will, 
939 N.Y.S. 3f2, 135 Misc. 329 [aff 250 
N.Y.S. 324; 232 App.Div. 425, re’ on 
other grounds 179 N.E. 496, 258 N.Y. 
281, rearg den sub nom. In re Brcok- 
lyn Trust Co., 180 N.B. 354, 258 NY. 
610]; In re Myers’ Estate, 161 N.Y.S. 
1111. But see Roosevelt v. Roosevelt, 
5 Redf.Surr. 264 (following the rule 
set out supra text 38). 


S.C.—Wallace v. Wallace, 
553, 90 S.C. 61. 


Eng—In re Atkinson, [1904] 2 Ch. 
160 [overr In re Phillimore, [1903] 1 
Ch. 942; In re Foster, 45 Ch.D. 629]; 
In re Alston, [1901] 2 Ch. 584; Stew- 
art v. Kingsale, [1902] 1 Ir. 496; In re 
Hubbuck, [1896] 1 Ch. 754, 65 L.J.Ch. 
271, 73 L.T.Rep.N.S. 738, 44 Wkly.Rep. 


72 S.E. 


289: In re Moore, 54 L.J.Ch. 432, 52 
L.T.Rep.N.S. 510. But see Cox v. 
Cox, L.R. 8 Eq. 3438; Maclaren v. 


Stainton, L.R. 4 Eq. 448 (both cases 
following the rule set out supra text 
38). 

Ont.—In re Plumb, 27 Ont. 501. 


49, Codman vy. Commissioner of In- 
ternal Revenue, 50 F.(2d) 763. 


41. In re Bird, [1901] 1 Ch. 916. 


42. Rhode Island Hospital Trust 
Co. v. Tucker, 160 A. 465, 52 R.I. 277 
[supplementing on reh 155 A. 661, 51 
R.I. 507, rearg den 157 A. 927]. 


43. Connecticut Trust, etc., Co.’s 
Appeal, 69 A. 360, 80 Conn. 540; Shaw 
v. Cordis, 9 N.E. 794, 143 Mass. 443; 
Hemenway v. Hemenway, 134 Mass. 
446; Ballantine v. Young, 70 A. 668, 
74 N.J.Eq. 572 [aff 75. A. 1100, 76 N.J. 
Eq. 613]; Robertson yv. De Brulatour, 
80 N.E. 938, 188 N.Y. 301; McLouth 
v. Hunt, 48 N.BE. 548, 154 N.Y. 179, 39 
LR.A. 230; Kemp v. Macready, 150 N. 
Y.S. 618, 165 App Div. 124; In re Fa- 
noni, 152 N.Y.S. 218, 88 Mise. 442, 13 
Mills 373 [aff 153 N.Y.S. 1114, 169 App. 
gee 958, aff 110 N.E. 1040, 216 N.Y. 

0]. 


44. See cases infra. this section. 


45. Hite v. Hite, 20 S.W. 778, 93 Ky. 
257, 14 Ky.L. 385, 40 Am.S.R. 189, 19 
L.R.A. 173. 


[a] In Pennsylvania (1) while it 
hes been declared that there is no rule 
which will in all cases produce: an 
equitable result (In re Penn-Gaskell. 
57 A. 715, 208 Pa. 346), (2) it appears 
to be well settled that if the invest- 
ment is made to. gain security on the 
bond the ‘principrl must bear the 
amount paid for the premium (In re 
Penn-Gaskell, supra; “Boyer v. Chaun- 
cey. 12 Pa.Super. 526; Lafferty’s Est., 
42 Pa.Co. 68; In re Furness, 12 Phila. 
130); (3) but if the premium is paid 
to secure greater income, the income 
must pay the amount of the premium 
(Catherwood’s Est., 22 Pa.Dist. 517). 
(4) The rate of interest which shall 
be determinative of whether or not 
the purchase was made to secure safe- 
ty or productiveness has been held 
to be five per cent; the premium paid 
for bonds bearing over that rate is 
to be borne by income, and that paid 
for bonds bearing a lesser rate is to be 
borne by the principal. Catherwood’s 
Est., supra. (5) A direction to pay 
over the “net income’ to the bene- 
ficiary does not permit any deduction 
from income to provide for the pos- 
sibility of loss to the principal on ac- 
count of premiums paid for inyvest- 


ments. Boyer v. Chauncey, 12 Pa. 
Super. 526. 
46. Cal.—In re Gartenlaub’s Es- 


tate, 198 P, 209, 185 Cal. 648, 16 A.L.R. 


520. 


Conn.—Curtis v. Osborn, 65 A. 968, 
79" Conne 555; 


Mass.—New England Trust Co. v. 
Bean 4 N.E. 69, 140 Mass. 532, 54 Am. 


N.J.—Ballantine v. Young, 70 A. 
68, 74 N.J.Eq. 572 [aff 75 A. 1100, 76 
N.J.Eq. 613). 


N.Y.—Furniss v. Cruikshank, 130 
N.E. 625, 230 N.Y. 495 [mod reh 132 
N.E. 884, 231 N.Y. 550]; In re Stevens, 
80 N.E. 358, 187 N.Y. 471, 12 L.R.A.N. 
S. 814, 10 Ann.Ces. 511; New York L. 
Ins., ete:, Co. v. Boker, 59 N.E. 257, 165 
N.Y. 484, 53 L.R.A. 544; Kemp v. Mac- 
ready, 150 N.Y.S. 618, 165 Apn.Div. 
124; In re Perkins’ Estate, 116 N.Y.S. 
147, 131 App.Div. 658 [aff sub nom. In 


Y.S. 286, 126 Mise. 54; 


ib 

958 (aff 110 N.E. 1040, 216 N.Y. 640)]; 
Dexter v. Watson, 106 N.Y.S. 80, 54 
Misc. 484; New York L. Ins., ete., Co. 
v. Sands, 53 N.Y.S. 320, 24 Mise. 102; 
Farwell v. Tweddle, 10 Abb.N.Cas. 94. 
But see Matter cf New York L. Ins., 
ete., Co., 538:\N.¥.S..382, 24° Mise. 71,02 
Gibb.Surr. 500 (holdirg that the loss 
or gain in the value of securities pur- 
chased by a trustee, in the exercise of 
his sound discretion, should go to the 
diminution or accretion, as the case 
may be, of the capital, and not of the 
income, unless a contrary intention 
must be implied from the trust in- 
strument). 


Wis.—In re.Wells’ Estate, 144 N.W. 
174, 156 Wis. 294; In re Allis, 101 N. 
W. 365, 123 Wis. 2238. 


See New York Life Ins. Co. v. Ed- 
wards, 3 F.(2d) 280 [rev 8 F.(2d) 851 
(rev 46 S.Ct. 436,.271 U.S. 109, 70 L. 
Ed. 859)] (dictum to the same effect). 


[a] Reczson for rule.—‘‘A testator 
wko creates a trust . . . has two 
Objects in view: First, the payment 
of the income arising from a fund to 
certain persons during lifetime; sec- 
ond, the transfer of that fund to cer- 
tain individuals upon the death of the 
life tenants. The existence of a cor- 
pus, principal, or fund is an essential 
element of the trust, and the pres- 
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be made out of each payment of interest received.*? 
It is recognized in the latter class of cases, how- 
ever, that the question as to whether the premiums 
paid for bonds shall be charged against the prin- 
cipal of the estate or retained from the income must 
be decided in each case by determining the intent 
of the testator from the language of the will, the 
relation of the parties to each other, their condition, 
and all the surrounding facts and cireumstanees.*® 
If from all such sources it is determined that it was 
the intention of the ereator of the trust that the 
beneficiary should have the full income, and that 
the trust was created with a view to giving greater 
consideration to the intcrests of the life benefici- 
ary, then the income should not be reduced by tak- 
ing therefrom the premiums.*® However, if the 
bonds purchased at a premium are subject to re- 
demption before maturity, which right is exercised, 
the loss is to be borne by the principal.5° <A deduc- 
tion from interest to repay to the principal of a 
trust fund the amount of a premium paid for a 


ervation of this principal until the 
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Mise. 298, 4 Mills 392; 
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bond is not a violation of a statute prohibiting 
the accumulation of income except during minor- 
ity.°* Where the cestui que trust has consent- 
ed to an unauthorized investment, the court may 
authorize the trustee to retain the income to apply 
to losses resulting therefrom.°? 


Broker’s commissions. According to some author- 
ity, where the services of a broker are necessary in 
managing trust investments, the expense is charge- 
able against the income;°? but there is also author- 
ity to the eontrary.>4 


[§ 707] G. Interest on Funds of Hstate*—1. Li- . 
ability of Trustee—a. In General. As a general 
rule the lability of a trustee to pay interest on the 
funds of the estate depends on the character of the 
trust and the circumstances attending its adminis- 
tration.®> Where the trustee invests the trust funds, 
he is chargeable with the interest reeeived,®* but 
otherwise he is not chargeable with interest as a 
matter of right,°>7 or merely because be has money 
against the benefi- 


Bergen v. Val-|erly chargeable 


termination of the life estates is in- 
dispenseble to the fulfillment of the 
testator’s plans. Therefore, any de- 
pletion of the principal tends to frus- 
trate the fundamental purpose of.the 
trus: and should be avoided, and, 
whee the price paid for a bond con- 
sists of more than the par value 
thereof, that method of accounting 
should be adopted which will prevent 
the impairment of the principal unless 
the testator has clearly directed to 
the contrary. Otherwise the life ten- 
ant who is entitled to receive only in- 
come, will, in effect, have received a 
part of the principal. In other words, 
where a premium is paid, the osten- 
sible interest yielded by the bond can 
not be considered entirely as interest 
on the face value of the bond, for a 
sum in excess of the face value has 
gone into the investment, and the 
amount of interest remains unchang- 
ed, resulting, necessarily, in a de- 
creased rate of return. A portion of 
the nominal interest is therefore a re- 
p2yment of the premium.” In re Gar- 
tenlaub’s Estate, 198 P. 209, 210, 185 
Cal. 648, 16 A.L.R. 520. 


fb] iability of trustee be*ore es- 
tablishment of rute.—!t would be in- 
equitable to charge trustees with the 
amount which they should have de- 
ducted from the income of the trust 
fund for an amortization fund, before 
the decision of the court of appeals 
establishing the rule for the creation 
of such fund. Kemp v. Macready, 150 
N.Y.S. 618, 165 App.Div. 124. 


47. In re Schaefer, 165 N.Y.S. 19, 
178 App.Div. 117 [aff 118 N.E. 1076, 
222 N.Y. 533]. 

48. Shaw v. Cordis, 9 N.E. 794, 143 
Mass. 448; In re Stevens, 80 N.E. 358, 
Le NYe Gl weliae MaskA Ne Saou lO 
Ann.Cas. 511; In re Hoyt, 55 N.E. 282, 


160 N.Y. 607, 48 L.R.A. 126 [rearg 
den 57 N. BE: 11212,)162 IN.Y.°659.1);) Me- 
Louth v. Hunt, 48 N.E. 548, 154 N. 


Y. 179, 39 U.R.A. 230; New York L. 
Ins.; ete,,,Co. v.. Kane, 45 N.Y.S. 543, 
17 App.Div. 542; 'Matter of Fisk, 92 
N.Y.S. 394, 45 Misc. 298, 4 Mills 392. 


49. Shaw v. Cordis, 9 N.E. 794, 1438 
Mass. 443; In re Hoyt, 55 N.E. 282, 
160 N.Y. 607, 48 L.R.A. 126 [rearg den 
aN On etal 2, mod IN on Om SilmeysInCl en. 
Lynde, 99 N.Y.S. 288, 113 App.Div. 
411; Matter of Fisk, 92 N.Y.S. 394, 45 
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entine, 63 How.Pr. (N.Y.) 221: Matter 
of Pollock, 3 Redf.Surr. 


50. Farwell vy. Tweddle, 10 Abb.N. 
Cas. (N.Y.) 94; Whittemore v. Beek- 
man, 2 Dem.Surr. (N.Y.) 275. 


51. In re Gartenlaub’s Estate, 198 
P. 209, 185 Cal. 648, 16 A.L.R. 520. 

52. Furniss v. Zimmerman, 154 N. 
Y.S. 272, 90 Mise. 138. 

53. Jordan v. Jordan, 78 N.E. 459, 
192 Mass. 387; Heard v. Eldredge, 109 
Mass. 258, 12 Am.R. 687. 


54 Whittemore  v. 
Dem.Surr. (N.Y.) 275. 


55. Cal.—In re Whitney’s Estate, 
248 P. 754, 78 Cal.App. 638. 


Ind.—Stanley v. Pence, 66 N.E. 51, 
67 N.E. 441, 160 Ind. 636; Hinchman y. 
Fry, 147 N.E. 724, 89 Ind.App. 79. 


Me.—Rodick v. Pineo, 113 A. 45, 
120 Me. 160. 


Md.—Gott v. State, 44 Md. 319; Co- 
megys v. State, 10 GillG&J. 175. 


Mo.—Kane vy. Kane, 48 S.W. 446, 146 
Mo. 605; Darling v. Potts, 24 S.W. 
461, 118 Mo. 506; Bobb v. Bobb, 4 S.W. 
Sil, 89° Moy 414°" Cruce™ va .Cruce, (81 
Mo. 676; Wiegand v. Woerner, 134 S. 
W. 596, 155 Mo.App. 227. 


N.J.—Johnson v. Wicke, 12 N.J.Law 
Bay, sl Gy, 


Pa.—In re Kipp’s Estate, 132 A. 822, 
286 Pa. 90. 


S.C.—Huguenin y. Adams, 96 S.E. 
918, 110 S.C. 407. 


Tenn.—Vaccaro vy. Cicalla, 14 S.W. 
43, 89 Tenn. 63. 


[a] Shiability for interest on pro- 
ceeds of sales of land (1) is no greater 
than the trustee’s liability for inter- 
est on rents and other money coming 
into his hands. Huguenin vy. Adams, 
96 S.BK. 918, 110 S.C. 407. (2) Where 
a trustee who had not disavowed the 
trust paid out money from the sale 
of land in discharge of a mortgage, 
part of the money from which went 
to the beneficiaries, part for taxes, and 
part for family debts considered by 
the trustee aS owed equally by him- 
self and the beneficiaries, good con- 
science did not impel imposition of in- 
terest prior to commencement of the 
action, although some of the debts 
paid by such mortgage were not prop- 


Beekman, 2 


ciaries. Rodick vy. Pineo, 113 A. 45, 
(N.Y.) 100.] 120 Me. 160. 
56. Ind.—Hinchman vy. Fry, 147 N. 


BE. 724, 89 Ind.App. 79. 


Ky.—Phillips v. Burton, 
1064, 107 Ky. 88, 21 Ky.L. 720. 


Mass.—Thompson vy. Knapp, 111 N. 
ETO 2h aos UMASS See Tie 


Or.—Fitchard v. Hirschbere’s Es- 
tate, 272 P. 906, 274 P. 505, 128 Or. 317; 
Martin v. Martin, 72 P. 639, 43 Or. 119. 


Pa.—Griffith’s Estate, 10 Pa.Co. 307. 


57. Rodick y. Pineo, 113 A. 45, 120 
Me. 160. «@ 


[a] Tllustrations.—(1) Where 
trustees conveyed trust property. to 
the testator’s son as an advancement 
under authority of a will which gave 
no direction for charging interest, aft- 
er refusal by the son to pay interest 
on the sum received by him on resale, 
the trustees were not chargeable 
therewith. Snow v. Baltzell, 153 N.E. 
395, 256 Mass. 113. (2) Where the 
terms of the agreement are that the 
trustee is only to pay the beneficiary 
such interest as is collected by it, it 
is not bound to pay interest where it 
collects no interest unless it has fail- 
ed to exercise proper care and dili- 
gence in the administration of the 
trust.’ Bishop v. People’s Bank & 
Trust Co., 291 S.W..718, 218) Kye 508% 
51 A.L.R. 1258. (3) Where a speci- 
fied sum was payable to one from the 
proceeds of property upon its sale, and 
the trustee was not required by the 
contract making such provisions to 
sell the property at or within any 
specified time, interest could not be re- 
covered by the person to whom such 
sum was payable, from the date of the 
contract in the absence of a provision 


52 S.W. 


therefor. Tibbals v. Keys, 281 P. 190, 
40 Wyo. 524. 
[b] Annual balance ageinst trus- 


tee.—(1) “There is no inflexible rule 
of law that a balance against a trus- 
tee at the end of the year shall bear 
interest the year following. Hach 
case must depend upon the circum- 
stances of it.” Huguenin v. Adams, 
ICM See OSs 922.5 UAON SaO a hOe wien) 
Computation of interest on basis of 
annual balances see infra § 715. 


[c] Equities of particular case 
control. Title Ins. & Trust Co. v. In- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the beneficiary.°* As a general rule, where the 
trustee acts in good faith and keeps the trust mon- 
eys in his hand ready to disburse, without mingling 
them with his own, he should not be charged with 
interest,°? and a trustee will not ordinarily be charge- 
able with interest in the absence of a want of dil- 
igence and good faith;°° but where good conscience 
requires that the trustee be charged with interest, 
the payment thereof will be exacted.*! So the trus- 
tee may be charged with interest where he repudi- 


ates the trust®? or is wanting in diligence and good 
faith.®? 


Constructive or resulting trust. Where a trust re- 
sults in favor of persons furnishing money to buy 
land, they are entitled to interest on the money fur- 
nished from the date of a sale of the land by the 
trustee.®* Where a husband, as his wife’s agent, 
uses her money in the purchase of real estate in his 
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own name, interest is payable thereon from his es- 
tate,®® and the rate of interest allowed a wife on 
money intrusted to her husband for investment, 
when it is not traceable into specific property, should 
be in proportion to the profits actually realized, if 
the amount thereof ean be shown.®* In a suit by 
an executor to recover against a trustee ex male- 
ficio, where the person ultimately entitled to inter- 
est has executed a complete release a court of 
equity may give effect to the release and the ex- 
ecutor is not entitled to recover the interest.®7 


Commissions retained.** A trustee is chargeable 
with interest. on sums retained as commission, and 
which he should have paid over to the benefici- 
aries;°® but if he retains commissions under the 
authority of the court he cannot be charged inter- 
est, although the appellate court subsequently decides 
that no right to such commissions existed.?° 


rersoll, 111 P. 360, 158 Cal. 474; 
Hinchman vy. Fry, 147 N.E. 724, 89 Ind. 
Backus v. Crane, 100 A. 900, 
. 229; Huguenin v. Adams, 
96 S.B. 918, 110 S.C. 407. 


{d] Disallowance of interest as 
proper exercise of court’s statutory 
power.—Under a _ statute providing 
that the amount of interest to be paid 
fiduciaries should be determined by a 
particular court under all the circum- 
stances of the case, and such court 
decided injustice would be worked if 
interest was allowed, its decision will 
not be interfered with in the absence 
of an abuse of its discretion. In re 
Kipp’s Estate, 132 A. 822, 286 Pa. 90. 


[e] Discretion of court.—In mat- 
ters of accounting, the allowance of 
interest is largely a matter of discre- 
tion with the trial judge. Feighan v. 
Reeves, 112 P. 627, 61 Wash. 465. 


58. Rodick v. Pineo, 113 A. 45, 120 
Me. 160; Johnson y. Hicke, 12 N.J. 
Law 316; Fulton v. Davidson, 3 Heisk. 
(Tenn.) 614. 


“The propriety of charging a trus- 
tee with interest must rest on other 
facts than the mere circumstance of 
having money of the cestui que trust.” 
Johnson vy. Hicke, supra. 


[a] For example, where a trust is 
accepted with the understanding that 
the trustee is not to be charged with 
interest and is to keep the funds in a 
safe, separate and apart from other 
funds, which he did, he is not to be 
charged with interest. Walker v. 
Woodhouse, 100 S.E. 132, 178 N.C. 57. 


{b] Active duty to perform.—In- 
terest will not be charged on a fund in 
the hands of a fiduciary, who has an 
active duty such as maintaining one 
entitled to income. In re Kipp’s Es- 
tate, 1382 A. 822, 286 Pa. 90. 


[ec] Where no account of receipts 
and expenditures was kept because 
none was contemplated or desired, and 
it is impossible to tell what such 
receipts and expenditures were, the 
trustee will not be held liable for in- 
terest on the fund. In re Harker, 31 
A. 553, 554, 167 Pa. 197. 


[d] Where money was paid to 
trustee to be reloaned, he was not 
chargeable with interest on the fund, 
but was liable only for such interest 
as he had received on the money loan- 
ed. Watson vy. Dodson, (Tex.Civ. 
App.) 143 Sow. 329. 

59. Cal.—In re Whitney’s Estate, 
248 BP. 754, 78 Cal.App. 638. 

Ky.—Chiles v. Robinson, 5 S.W.(2d) 
269, 224 Ky. 71. 

Mass.—Dewey v. N.E. 


Burke, 141 


’ 


117, 246 Mass. 435. 


Mich.—Stevens v. Kirby, 121 N.W. 
477, 156 Mich. 526. 


N.Y.—lLyons v. Chamberlin, 25 Hun 
49 [aff 89 N.Y. 578, 15 Wkly.Dig. 344]; 
Matter of (Carr, 121 N-Y'S. 109) “66 
Mise. 111, 7 Mills 367. 


N.C.—Walker v. Woodhouse, 100 S. 
He Lsi2y 18 NECN S (a 


Pa.—Witmer’s Appeal, 87 Pa. 120. 


Tenn.—Saunders v. Gregory, 3 
Heisk. 567. 


60. U.S.—Cassels v. Vernon, 
Cas.No. 2,503, 56 Mason 332. 


Me.—Rodick v. Pineo, 113 
120 Me. 160. 


Mich.—Calkins v. Bump, 
491, 120 Mich. 335. 


N.Y.—Ticonderoga R. Co. v. Dela- 
ware, etc., Co., 204 N.Y. 588 mem, 97 
N.E. 475; Price v. Holman, 32 N.E. 
124, 185 N.Y. 124; Minuse v. Cox, 5 
Johns.Ch. 441, 9 Am.D. 3138. 


Wis.—In re Gehring’s Will, 192 N. 
W. 36, 179 Wis. 589. 


Eng.—Saltmarsh v. Barrett, 
Beav. 349, 54 Reprint 1173. 


[a] Refusal to charge interest not 
error where the trustee was charged 
with all moneys actually received by 
him, and with all losses due to his 
mismanagement in the absence of a 
sufficient basis for such computation, 
and when the trustee had made large 
advances from his personal funds 
without charge for interest. Dewey 
v. Burke, 141 N.E. 117, 246 Mass. 
435. 


Cross references: 


Commingling of trust funds with in- 
dividual funds see infra § 712. 


By 15 
A. 45, 


79 N.W. 


31 


Delay in: 
Payment see infra § 709. 
Settling estate see infra § 709. 


Failure to invest or deposit see infra 
§ 708. 


Improper: 
Investment see infra § 711. 


Use or application of funds see in- 
fra §§ 710-712. 


Use of funds by trustee to his own 
advantage see infra § 7). 


61. Stanley v. Pence, 66 N.E. 51, 67 
N.E. 441, 160 Ind. 636; MRodick v. 
Pineo, 113 A. 45, 120 Me. 160; Backus 
v. Crane, 100 A. 900, 87 N.J.Hq. 229; 
Woodhead v. Marriott, Coop.Pr.Cas. 
62, 47 Reprint 402. 


[a] Allowance of interest on sum 
acknowledged as due, at a specified 
time, between the trustee and the 
cestui que trust. Miller v. Whittier, 
36 Me. 577. 


[b] Rents and profits.—A trustee 
accountable for rents and profits is 
chargeable with interest thereon. 
pends: v. Vawter, 3 Gratt. (44 Va.) 


62. Johnson v. Becker, 231 N.W. 96, 
251 Mich. 132: 


63. U.S.—Cassels v. Vernon, 5 F. 
Cas.No. 2,503, 5 Mason 332. 


re oe tas v. Maher, 153 Ill.App. 


Ky.—Phillips v. Burton, 52 S.W. 
1064, 107 Ky. 88, 21 Ky.L. 720. 


N.Y.—Dunscompb vy. Dunscomb, 1 
Johns.Ch. 508, 7 Am.D. 504. 


Or.—Fitchard vy. Hirschberg’s Ds- 
tate, 272 Ps 906, 128 Or, 3172 s Martin 
v. Martin, 72 P. 639, 43 Or. 119. 


Pa.—Sinkler’s Est., 25 Pa.Co. 417. 


[a] Tllustration.—Where judicial 
trustees were required, by a decree in 
insolvency and dissolution proceed- 
ings against a corporation, to dis- 
tribute the purchase price of the cor- 
porate assets ordered sold to the 
stockholders’ named in the decree, 
upon receiving the price in cash, as 
required thereby, they were liable to 
Such stockholders for interest on the 
part of the price received where they 
immediately wrongfully advanced it 
to the purchaser for use in the busi- 
ness without interest. Windmuller v. 
Spirits Distributing Co. 90 A. 249, 
83 N.J.Eq. 6. 


64 lLasker-Morris Bank & Trust 
Co. vs Gans, 200 S.W. 1029, 132 Ark. 
402. 


65. Spruance v. Equitable Trust 
Cons os eA 5 Wiee 2 Dek@he a2: 


66. Thomson v. Thomson, 254 P. 
644, 81 Cal.App. 678. 


67. Clarke v. Gilmore, 147 N.Y.S. 
129, 163 App.Div. 845. 


68. Right of trustee to commis- 
sions generally see infra §§ 805-848. 


69. Bosler’s Hstate, 29 A. 57, 161 
Pa. 457. 


[a] Rule applied.—The court, dis- 
allowing accounts of trustees under a 
will previously allowed without con- 
test, properly charged interest on 
amounts disallowed. Coulson y. See- 
ley, 179 N.E. 171, 277 Mass, 559. 


70. Southern R. Co. v. Glenn, 46 
S.E. 776, 102 Va. 529. 
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Advancements and disbursements.?: Where a 
trustee is allowed interest on advancements’? and 
disbursements,?* he should be charged interest on 
the amounts received by him, and if the trust in- 
strument expressly forbids anticipation of the in- 
come, the trustee is chargeable with interest on 
anticipated advances from the time he makes them 
until their repayment."+ 


Laches.?® General rules relating to laches’® ap- 
ply where interest is sought as against a trustee,’* 
and interest will not. be allowed when plaintiff has 
delayed unreasonably to bring suit.7® 


Estoppel. The creator of a trust, although guilty 
of laches for delay in bringing suit for breach of 
the trust, was not estopped to recover interest by 
his refusal of an offer by the trustee to pay half 
the amount of the trust fund in consideration of a 
release by the creator of the entire amount of his 
elaim.?® 

Burden of proving liability for interest on trust 
funds is upon him who alleges the right.®° 


[§ 708] b. Failure To Invest or Deposit. Under 
his duty to use due diligence to keep funds invested 


71. See supra § 571. 


72. Booth v. Bradford, 87 N.W. 685, 
114 Iowa 562. 


Law 145; 
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N.J.—Voorhees v. Stoothoff, 11 N.J. 
Shearman v. Cameron, 74 
A. 979, 76 N.J.ENq. 426 [mod 80 A. 


[§§ 707-708 
where they are held for such purpose,*t’a trustee 


who retains them uninvested beyond a reasonable 
time is prima facie’? liable for interest,** although 


| the sums were so small as to make investment dif-. 
| ficult.§4 


However, it cannot be considered negleet 
if a sum sufficient to meet contingent expenses be 


| kept on hand,*® or if a sum so small that a prudent 


person would not seek an investment for it lies 
idle;8* therefore in order to ascertain on what 
amounts interest is chargeable, it must be deter- 
mined what balances were unnecessarily kept on 
hand from time to time.87 Where the only duty 
of one receiving money on trust is to be always 
ready to pay it over whenever the beneficiary is 
entitled to it, he is not ordinarily chargeable with 
interest.88 If deposits are received by the trustee 
under circumstances which justify him in withhold- 
ing their investment as funds of the trust estate 
until he ascertains whether they belong to the es- 
tate or to him personally, he is not chargeable with 
interest.8° If a trustee is kept in a state of uncer- 
tainty as to the disposition of the trust property 


because of litigation, he is not guilty of laches for 


depositing the cash portion in a bank instead of in- 


{d] At common law trustees un- 
able to loan funds after due diligence 


545,| are not liable for interest. Bishop v, 


73. Garvey v. Owens, 12 N.Y.S. 349, 
58 Hun 609. 


74. Cromey v. Bull, 4 Ky.L. 787. 


75. In actions for accounting see 
infra § 791. 


76. See Equity § 211. 
77. See infra §§ 708-716. 


78. Backus v. Crane, 100 A. 900, 
87 N.J- Hq. 229. [cit Cyc]; Jones Vv. 
Haines, 80 A. 948, 79 N.J.Eq. 110. 


fa] Rule applied: (1) Where 
creator sued for breach of trust ten 
years after death of the beneficiary. 
Backfis v. Crane, 100 A. 900, 87 N.J. 
Eq. 229. (2) Where beneficiary de- 
layed twenty-eight years to bring suit 
to enforce payment by trustee. Jones 
v. Haines, 80 A. 948, 79 N.J.Eq. 110. 
(3) Where interest, if recoverable, 
would have been as damages, and not 
by reason of contract:therefor. Jones 
v. Haines, supra. 


79. Backus y. Crane, 100 A. 900, 
87 N.J.Bq. 229. ee 


80. Hinchman y. Fry, 147 N.E. 724, 
89 Ind.App. 79; In re People’s Trust 
Co., 155 N.Y.S. 689, 169 App.Div. $99. 


81. See supra § 672. 


gs2. Lent v. Howard, 89 N.Y. 169; 
Landis v. Scott, 32 Pa. 495. 


83. U.S.—Nicholson v. McGuire, 18 
¥.Cas.No. 10,249, 4 Cranch C.C. 194. 


Cal.—Purdy v. Johnson, 163 P. 893, 
174 Cal. 521; Elizalde v. Elizalde, 66 
P. 869, 70 P. 861, 187 Cal. 634; In re 
Whitney’s Estate, 248 P. 754, 78 Cal. 
App. 638. 


Ga.—Napier v. Napier, 13 Ga. 243. 


Ky.—Boreing v. Faris, 104 S.W. 
1022, 127 Ky. 67, 31: Ky.U. 1265* |Phil- 
lips v. Burton, 52 S.W. 1064, 107 Ky. 
88, 21 Ky.L. 720; Jennings v. Davis, 
5 Dana 127. 


Md.—Ringgold v. Ringgold, 1 Harr. 
&G. 11, 18 Am.D. 250. 


N.H.—Knowlton v. Bradley, 17 N.H. 
458, 48 Am.D. 609. 


= 


78 N.J.Eq. 532]. 


N.Y.—In re Nesmith, 35 N.E. 942, 
140 N.Y. 609; Lent v. Howard, 89 
N.Y. 169; King v. Talbot, 40 N.Y. 76; 
Matter of Muller, 52 N.Y.S. 565, 31 
App.Div. 80; Duffy v. Duncan, 32 
Barb. 587 [aff 35 N.Y. 187]; Matter of 
Lasak, 20°N.Y.S. 74, 2 Connoly Surr. 
380; Dunscomb v. Dunscomb, 1 Johns, 
Ch. 508, 7 Am.D. 504. 


N.C.—Isler vy. Brock, 46 S.E. 951, 
134 N.C. 428. 


Or.—Fitchard v. Hirschberg’s Es- 
Late 27 Pa 906.204, bbls L238 Or. 
317; Martin v. Martin, 72 P. 639, 43 
Or, 119; 


Pa.—iIn re Pleasanton’s Estate, 159 
A. 711, 306 Pa. 355; In re Kipp’s Es- 
tate, 182 A. 822, 286 Pa. 90; White- 
ear’s Hstate, 238 A. 575, 147 Pa. 368; 
Griffith’s Estate, 23 A. 556, 147 Pa. 


274; Lukens’. Appeal, 47 Pa. 356; 
Stearly’s Appeal,.88 Pa. 525; Mc- 
Causeland’s Appeal, 38 Pa. 466; Lan- 


dis v. Scott, 32 Pa. 495; 
Frank, 28 Pa, 475;. Smith’s BHst., 24 
Pa.Dist.” 435; (In re. Rhoades, 33 
Pittsb.Leg.J.N.S. 224. - 


eee v. Delaire, 2 S.C.Eq. 


Breneman v. 


56 


Tenn.—Vaccaro v. Cacalla, 14 S.W. 
43, 89 Tenn. 638. 


Wis.—In re Gehring’s Will, 192 N. 
W. 36, 179 Wis. 589. 


Can.—Campbell  v. 
Dom.L.R. 673. 


ag ont —Wiara v. Gable, 8 Grant Ch. 


Hogg, [1930] 


[al Necessity of showing negii- 
gence in investing trust fund.—Mar- 
tin v. Martin, 72 P. 639, 43 Or. 119. 


[b] Unreasonable delay not shown. 
—In re Pleasanton’s HPstate, 159 A. 
711, 306 Pa. 355; Vaccaro v. Cacalla, 
14 S.W. 48, 89 Tenn. 638. 


{e] Six months ag reasonable time 
from which to charge interest. Duns- 
comb v. Dunscomb, 1 Johns.Ch. (N,Y.) 
508, 7 Am.D. 504 ; 


People’s Bank & Trust Co., 291 S.W. 
718, 218 Ky. 508, 51 A.L.R. 1258. 


rear McCauseland’s Appeal, 38 Pa. 
6. 


85. Knowlton v. Bradley, 17 N.H. 
458, 48 Am.D. 609; Jacot v. Emmett, 
11 Paige (N.Y.) 142; Griffith’s Estate, 
23 A. 556, 147 Pa. 274; Lukens’ Ap- 
peal, 47 Pa. 356; Barrett’s Hstate, 1 
Leg.Gaz. (Pa.) 99; Fulton vy. David- 
son, 3 Heisk. (Tenn.) 614. 


86. Knowlton v. Bradley, 17 N.H. 
458, 48 Am.D. 609; Matter of Wiley, 
91 N.Y.S. 661, 98 App.Div. 93; Grif- 
fith’s Estate, 23 A. 555, 147 Pa. 274, 


87. Griffith’s Estate, supra; Luk- 
ens’ Appeal, 47 Pa. 356. 


[a] Ascertainment of balances.— 
These balances are to be ascértained 
by reference to the disbursements as 
well as the receipts. If balances.over 
and, beyond the cash necessary to be 
kept on hand for the liquidation of 
the current expenditures are kept on 
hand an.unreasonable length of time 
without being invested by the trus- 
tee, he is chargeable with interest: on 
such balances, otherwise not. Grif- 
fith’s Estate, 23 A. 556, 147 Pa. 274. 


Computation of interest on annual 
balances see infra § 715. 


88. Mathewson v. Davis, 61 N.E. 
68, 191 Ill. 391; Strauss v. Gilbert, 
135 Ill.App. 180 [aff 83 N.E. 946, 232 
Ill. 441]; Doom v. Howard, 64 S.W. 
469, 23 Ky.L. 884. But see In re 
Whitney’s Estate, 248 P. 754, 78 Cal. 
App. 638 (when distribution is ‘de- 
layed, the mere fact that the bank in 
which trust funds are deposited pays 
no interest on the sums awaiting dis- 
tribution will not relieve the trustees 
from placing the funds in some other 
reliable bank that does pay interest), 


[a] Rule applied where the trus- 
tee paid out money as fast as collect- 
ed, and there was no credit of interest 
on the sums paid out. Doom v. How- 
ard, 64 S.W. 469, 23 Ky.L., 884. 


89. Hull v. Heimrich, 3 P.(2d) 758, 
6 P.(2d) 41, 188 Or. 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 708-710] 


vesting it in securities.°° Trustees allowed to re- 
tain a sum to meet current accounts from each an- 
nual constructive balance found in favor of the 
beneficiary on casting their account were not charge- 
able with interest on the remainder for failure to 
invest where it was shown that for several years 
disbursements had exceeded receipts with sueh al- 
lowance permitted to be retained.®! 


Deceased trustee’s administrator as an involuntary 
trustee was bound only to preserve the fund and not 
to invest it, and could not be charged with inter- 
est for failure to invest.°? 


Burden of proof. Where money remains in the 
hands of trustees beyond a reasonable time, the 
burden is on them to explain and justify their fail- 
ure to invest it, in order to relieve themselves from 
being made to account for interest thereon;?? how- 
ever, where no improper conduct or negligence by 
trustees in the making of investments was shown, 
and it was found that they had acted diligently, an 
order of the court declining interest in the absence 
of some proof of failure on the part of the trustees 
to perform their duties has been sustained.®# 


[§ 709] e. Delay in Accounting, Settling Estate, 
or Paying Income. Where a trustee unreasonably 
delays the settlement of the estate, and the distribu- 
tion of the residue,?® he is properly chargeable 
with interest, and he is chargeable with interest 
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on the balance of income due the cestui que trust, 
withheld contrary to the direction of the trust in- 
strument.°® In-order to avoid payment of interest, 
he should either pay over the money to the party 
entitled thereto or deposit the same in court;®? but 
where it does not appear that the trustee has with- 
held or appropriated the trust money,’ or if the 
fund is withheld because of honest mistake,®® or 
where he retains funds without using them during a 
contest between rival claimants,! or until the court 
determines to whom they shall be paid,? or where 
the delay was caused by exceptions filed to an ac- 
count submitted by those who are to be benefited 
by the fund in the trustee’s hands,* or if delay in 
paying income is caused by a judicial construction 
of a will,* he is not liable for interest; and this 
is especially true where the trustee is restrained by 
order of court from paying out the funds.® It has 
been said, however, that a wrongful suit brought for 
money owing to another does not excuse from the 
payment of interest after the opposing claimants 
are in court, unless the person holding the money 
brings it into court and delivers it into the custody 


_ of the law.® 


{§ 710] d. Improper Use or Application of Funds‘ 
—(1) By Trustee in His Business or to His Advan- 
tage. As a general rule a trustee is chargeable 
with interest where he applies trust funds to his 
own use and profit,® although he received no return 


90. Walker v. Roman Catholic 
Bishop of St. John, (N.B.) [1929] 4 
Dom.L.R. 15. 


91. Purdy v. Johnson, 248 P. 764, 
78 Cal.App. 310. 


92. Elizalde v. Elizalde, 70 P. 
66 P. 369, 137 Cal. 634. 


938. Mades v. Miller, 2 App.D.C. 
455; Ringgold vy. Ringgold, 1 Harr. 
&G. (Md.) 11,18 Am.D. 250; Knowlton 
v. Bradley, 17 N.H. 458, 43 Am.D. 609; 
Lent v. Howard, 89 N.Y. 169. 


94. In re Kipp’s Estate, 132 A. 822, 
286 Pa. 90. 


95. D.C.—Mades y. Miller, 2 App 
DiC. 455. 


Tll.— Bingham v. Spruill, 97 Ill.App. 
374. 


Ky.—Phillips v. Burton, 
1064, 107 Ky. 88, 21 Ky.L. 7 


Me.—Rodick v. Pineo, 113 A. 45, 120 
Me, 160. 


Md.—Glenn v. Cockey, 16 Md. 446; 
Comegys v. State, 10 Gill&J. 175; 
Dorsey v. Dorsey, 4 Harr.&M. 231. 


N.Y.—In re Nesmith, 35 N.E. 942, 
140 N.Y. 609; Rundle v. Allison, 34 N. 
Y. 180; Reynolds v. Sisson, 29 N.Y.S. 
492, 78 Hun 595; Lyons v. Chamberlin, 
25 Hun 49 [aft 89 N«Y. 578, 15 N.Y. 
Wkly. Dig. 344]; Dunscomb v. Duns- 
comb, 1 Johns.Ch. 508, 7 Am.D. 504. 


Or.—Fitchard v. Hirschberg’s EHs- 
tate, 272 P. 906,274 P. 505, 128 Or. 
317; Martin v. Martin, 72 P, 639, 43 
Or. 119. 


Pa.—Knight v. Reese, 2 Dall. 
1 L.Ed. 340. 


Va.—Lomax v. Pendleton, 
(6 Va.) 538. 


Wis.—In re Leonard’s Will, 230 N 
W. 715,:202 Wis. 117; In re Gehring’s 
Will, 192 N.W. 36, 179 Wis. 589. 


Eng.—Trimleston v. Hamill, 1 Ball 
&B. 385; Pearse v. Green, 1 Jac.&W. 
135,13% Reprint Oa te 


861, 


52 S.W. 
0. 


182, 


3 Call 


Ont.—Beaton v. Boomer, 2 


Ch. 
Small v. Eccles, 12 Grant 


Chamb. 89; 
Chios 
[a] Retention after termination of 


trust.—A trustee is chargeable with 
interest on trust funds in his hands 
after termination of the trust, unless 
he explains why he is not liable there- 
for. In re Hopson’s Will, 211 N.Y.S. 
128, 213 App.Div. 395. 


96. Sinkler’s BEst., 25 


97. Mades v. Miller, 2 App.D.C. 
455; Lyons vy. Chamberlin, 25 Hun 
49 [aff 89 N.Y. 578, 15 Wkly.Dig. 344]; 
Dunscomb v. Dunscomb, 1 Johns.Ch. 
(N.Y.) 508, 7 Am.D. 504. 


98. In re Selleck, 19 N.E. 66, 111 
N.Y. 284. 


99. In re Kipp’s Estate, 132 A. 822, 
286 Pa. 90. 


1. January v. Poyntz, 
(Ky.) 404; 
12 Ky.L. 46. 


2. Calkins v. Bump, 79 N.W. 491, 
120 Mich. 335. 


3. In re Kipp’s Hstate, 132 A. 822, 


Pa.Co. 417. 


2 B.Mon. 
Wedekind v. »sHallenberg, 


oe Pa. 90; Yoder’s Appeal, 45 Pa. 
4 James v. Echols, 39 S.W.(2d) 


290, 188 Ark. 826. 


5. Darby v. Gilligan, 16 S.E. 
37 W.Va. 59. 


6. Knapp v. Marshall, 56 Ill. 362. 


[a] Suit as insufficient justifica- 
tion, for withholding money from the 
person entitled thereto. Knapp v. 
Marshall, 56 Ill. 362. 


7. Mingling trust funds with his 
own by trustee as applying them to 
his own use and benefit see infra § 
712. 


8. U.S.—Bourne v. Maybin, 3 F. 
Cas.No. 1,700, 3 Woods 724; Cassels v. 
Vernon, 5 F.Cas.No. 2,503, 5 Mason 
332. 


Cal.—Title Ins. 


507, 


‘& Trust Co, v. 


, 135 N.Y. 124; 


{ngersoll, 111 P. 360. 158 Cal. 474; 


In re Stott, 52 Cal. 403. 
ane ee es v. Schaub, 143 Tll.App.: 


: é ; ; N.E. 51, 
67 N.E. 441, 160 Ind. 636. 


Ky.—Phillips v. Burton, 52 
1064. 107 Ky. 88, 21 Ky. 720. 


Md.—Houck y. Houck, 76 A. 581, 
Jly ..d. iz2; Winder v. Diffenderffer, 
2 Bland 166. 


N.J.—Johnson v. Hicke, 12 N.J.law 
316; Voorhees v. Stoothoff. 1) N.J. 
Law 145; Sturchio v. D’Auria, 156 A. 
659, 9 N.J.Mise. 1001. 


N.Y.—Price v. Holman, 32 N.E. 124, 
Minuse v. Cox, 5 Johns. 
Ch. 441, 9 Am.D. 313; Dunscomb v. 
Dunscomb, 1 Johns.Ch. 508, 7 Am.D. 
504. 


N.C.—Fisher v. Fisher, 87 S.E. 113, 
LON. Coad 785 


Or.—VKitchard v. Hirschberg’s Es- 
tate; (272: °P319.06. 274 Bo b05, M28 FOr: 
317; Martin v. Martin, 72 P. 639, 43 
Or Else. 

Pa.—Griffith’s Life Estate, 
556, 147 Pa. 274; 
Dist, 299; 
307. 


S.C.—Smith vy. Moore, 95 S.E. 351, 
109 S.C. 196. 


Tenn.—Fulton v. Davidson, 3 Heisk. 
614. 


Wis.—In re Gehring’s Will, 
W. 36, 179 Wis. 589. 


Eng.—Newton v. Bennet, 1 Bro.Ch. 
359, 28 Reprint 1177; Moons v. De 
Bernales, 1 Russ. 301, 46 Eng.Ch. 266, 
38 Reprint 117. 


Fis ok eeakee v. Gable, 8 Grant Ch. 


Newfoundl.—Browning v. Ryan, 8 
Newfoundl. 553. 


fa] Reasons for rule—(1) “The 
trustee who mingles the trust money 


S.W. 


23 A. 
Sinkler’s Est., 10 Pa. 
Griffith’s Hst., 10 Pa.Co. 


192 N. 
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from his investment,® and when the trustee has in- 
vested trust funds in his own individual enterprise, 
he is lable for interest, or profits in lieu thereof, 
at the election of the beneficiary,'® unless such in- 
vestment was made under order of court, and with 
the knowledge and approval of the beneficiary.1! Al- 
though it has been held that the cestui que trust is 
not always entitled to claim the profits where the 
trustee has used the trust funds in his business,!? 
and that a trustee guilty of a technical breach of 
trust in depositing trust funds to his eredit in his 
business, where no wrong was intended and the trust 
fund prospered, is not chargeable with interest,'* 
a limitation of the general rule to the effect that 
a trustee is not liable for interest because he made 
use of trust money in his own business, without some 
superadded breach of trust, as a neglect or refusal 
to invest the fund at the time or in the mode that 
the trust instrument or the law itself pointed out,!4 
has been repudiated.?® 


Trustee de son tort. Where one knowingly per- 
mits the trust fund to be used for his own benefit, 
he in effect becomes a trustee de son tort and as 
such should be held to the same rule regarding the 
payment of interest as the trustee himself would 
be held had he used the money for his own benefit.1® 


[§ 711] (2) Improper Investment. As a general 
rule a trustee is chargeable with interest where he 
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makes improper investments in violation of his 
trust’* or fails to use proper care in selecting in- 
vestments,1% and if the trustee invests trust mon- 
eys in unauthorized securities, the cestui que trust 
is entitled to the profits.19 It is immaterial whether 


‘the trustees are themselves interested in a business 


undertaking in which the trust moneys have been’ 
improperly invested,?° and they become debtors of 
the estate to the extent of such misappropriation,” 
and liable for interest thereon.?? 


Failure to dispose of illegal investment. A trus- 
tee who was under the duty of disposing of illegal 
investments, and failed to do so, was not charge- 
able with irterest on the value of such investments 
where life beneficiaries entitled to income filed no. 
objections, and the investments consistently paid. 
dividends.” 


f§ 712] (8) Mingling Trust Funds with His 
Own.” The trustee is, as a general rule, charge- 
able with interest if he mingles the trust moneys 
with his own and uses them in common.?*® It has 
been said, however, that the rule is subject to ex- 
ceptions, and the real question is what the equities 
of the particular case demand;?* thus, where a 
beneficiary grew to womanhood in the trustee’s 
home, it was deemed just and equitable that he 
should be charged with interest on the mingled funds 
only from the date of her marriage,?7 and if he 


with his own, and uses it in his own 
business, must pay interest, for the 
reason that he uses it as his own. 
It forms, therefore, a very just and 
clear case for interest.” St. Paul 
Trust! Co. v. Kittison, 65 -N.W.- 74, 76, 
62 Minn. 408 [cit Mumford v. Murray, 
G-JohnsCh. Nay.) 1150 (QQ) Tt asinot 
made for the purpose of punishing the 
trustee, but to enforce the principle of 
equity that the trustee shall not be 
permitted to make any profit from the 
unauthorized use of the trust funds.” 
Mitle Ins. & Trust Co. v. Ingersoll, 
111 P. 360, 158 Cal. 474, 488. 

9. Primeau v. Granfield, 184 F. 480. 

10. Malone v. Kelley, 54 Ala. 532; 
Fisher v. Fisher, 87 S.E. 1138, 170 N. 
Cr s8: 

Bule applied to compound interest 
see infra § 716. 

11. Fisher v. 
NOUN CS 3)78; 


{a] Rule applied where the trus- 
tee invested trust funds in an incor- 
porated bank of which he was presi- 


Fisher, 87 S.E. 113, 


dent. Fisher v. Fisher, 87 S.E. 113, 
HORNE. 23 o. 

12. Sharpe’s Estate, 2 Phila. (Pa.) 
280. 

13. Vaccaro v. Cicalla, 14 S.W. 43, 


89 Tenn. 63. 


14. Price v. Holman, 32 N.E. 124, 
127, 185 N.Y. 124 [cit Jacot v. Emmett, 
V1 Paige (N.Y.) 142; Rapalje v. Hall, 
1 Sandf.Ch. (N.Y.) 399]. 


15. St. Paul Trust Co. v. Kittison, 
‘65 N.W. 74, 76, 62 Minn. 408. 


“Logically it is difficult to see how 
. any refinements as ‘to the 
basis or theory upon which trustees 
were originally charged interest as a 
measure of profits, can change the es- 
sential character of the act of a trus- 
tee who uses the trust fund in his 
own business without the approval of 
the cestui que trust.” St. Paul Trust 
Co. v. Kittison, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ak Wobbe v. Schaub, 143 Il.App. 

17. Hitchcock v. Cosper, (Ind.App.) 
69 N.E. 1029 [rev on other grounds 73 
N.E. 264, 164 Ind. 633]; Ringgold v. 
Ringgold, 1 Harr.&G. (Md.) 11, 18 
Am.D. 250; King v. Talbot, 40 N.Y. 
76 [mod 50 Barb. 453]; Matter of 
apes 40 N.Y.S. 791, 8 App.Div. 


i8. In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 638; Bishop v. Peo- 
ple’s Bank & Trust Co., 291 S.W. 718, 
218 Ky. 508, 51 A.L.R. 1258. 


[a] Standard of care.—(1) Fail- 
ure to exercise the care of an ordi- 
narily prudent business man (Bishop 
v. People’s Bank & Trust Co., 291 S.W. 
"18, 218 Ky. -508, 51 A. Re 1258) (@) 
or to invest trust moneys as simple 
business prudence would dictate (In 
re Whitney’s Hstate, 248 P. 754, 78 
Cal.App. 638) will subjeet trustees to 
payment of interest. 


19. Shearman v. Cameron, 74 A. 
979, 76 N.J.Eq. 426 [mod on other 
grounds 80 A. 545, 78 N.J.Eq. 532). 


Interest of trustee in business as 
affecting his liability: 


Generally see supra § 710. 
Compound interest see infra § 716. 

20. Matter of Theodore A. Myers, 
30 N.EB. 135, 181 N.Y. 409. 

21. See supra § 700. 


22. Inre Myers, 30 N.E. 135, 131 N. 
iv, 409; 


23. In re Hamersley’s Estate, 180 
N.Y.S. 887. 


24. Applying trust funds to his 
own use and benefit by trustee as 
mingling see supra § 710. 


25. Ill—Lehmann vy, Rothbarth, 
TT er Sias 
Ind.—Hinchman y. Fry, 147 N.E. 


724, 89 Ind.App. 79; Lewis v. Hershey, 
90 N.E. 332, 45 Ind. App. 104. 


Ky.—Jennings v. Davis, 5 Dana 127. 


Minn.—St. Paul Trust Co. v. Kitt- 
son, 65 N.W. 74, 62 Minn. 408. 


Miss.—Kerr vy. Laird, 27 Miss. 544. 


Mo.—Reilly v. Reilly, 34 S.W. 847, 
133 Mo. 463. 


N.H.—Knowlton v. Bradley»17 N.H. 
458, 43 Am.D. 609. 


N.J.—Voorhees v. Stoothoff, 11 N.J. 


Law 145; Backus v. Crane, 100 A. 
900, 87 N.J.Eq. 229 
N.Y.—Duffy v. Duncan, 382 Barb. 


BS Patheso Noe eLouiks 
Murray, 6 Johns.Ch. 1. 


N.D.—Hill y. Hanna, 222 N.W. 459, 
57 N.D. 4112. 


Pa. 132 A. 822, 
286 Pa. 90; In re Hess, 68 Pa. 454. 


Vt.—In re ogee 28 A. 663, 66 Vt. 
70, 44 Am.S.R. 


eee tine ane Ween Votes. 
Newfoundl. 553. 


[a] Mere ability and readiness to 
pay at any time would not absolve a 
trustee from the payment of interest 
on moneys used by him and vcom- 
mingled with his own private funds. 
Lehmann vy. Rothbarth, 111 Il). 185; 
Kerr v. Laird, 27 Miss. 544; Reilly v. 
Reilly, 34 S.W. 847, 1338 Mo. 468. 


[b] Public policy.—Charging in- 
terest against trustees who have used 
trust moneys in their own business is 
sound public policy because it pre- 
vents temptation to trustees to use 
trust funds in their private busi- 
nesses. St. Paul Trust Co. v. Kittson, 
65 N.W. 74, 62 Minn. 408. 


Ee wok compound dnterent 
see infra § 7 


26. netage v. Crane, 100 A. 900, 87 
N.J.Eq. 229; Beverley v. Miller, 6 
Munf. (20 Va.) 99. See also Dowland 
v. Staley, 201 Ill.App. 6. ; 


27. Lewis v. Hershey, 90 N.E. 332, 
45 Ind.App. 104. 


Mumford v. 
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is under no duty to invest or expend the money in 
behalf of the estate or the beneficiaries, and the 
intermingling is done for convenience, and without 
any intention to use the trust funds or to profit 
thereby, and the funds are not used by the trustee, 
but are at all times available for payment to the 
proper person,?® or if he is able to show that the 
mingled fund was well managed and wisely invested 
and what the profits are, or that the profits actu- 
ally made do not exceed a certain amount,?® he is 
However, it has been 
said that, where the trustee mingles trust funds with 
his own, he is liable for interest or profits in lieu 
thereof at the election of the beneficiary.*° 


not chargeable with interest. 


TRUSTS 


trustee will not 


A lim- 


itation of the foregoing rule to the effect that a 


28. Hill v. Hanna, 222 N.W. 459, 57 
N.D. 412. 


29. Title Ins. & Trust Co. v. Inger- 
soll, 111 P. 360, 158 Cal. 474. 


[a] Basis of rule.—‘‘Where the 
trustee has, in fact, prudently invest- 
ed and managed the trust funds, al- 
though mingled with his own money, 
the rule that he is to be charged with 
interest thereon upon an accounting 
rests principally, if not entirely, on 
his neglect in failing to keep ac- 
eurate accounts and on the fact that 
by his neglect the actual profits real- 
ized have been made difficult to as- 
certain.” Title Ins. & Trust Co. v. 
Ingersoll, 111 P. 360, 366, 158 Cal. 474. 


30. In re Eisenlohr’s Estate, 102 A. 
115, 258 Pa. 431 [cit Robinett’s Ap- 
peal, 36 Pa. 174]. 


31. In re Shotwell, 51 N.W. 909, 52 
N.W. 1078, 49 Minn. 170; In re Ne- 
smith,.35 N.E. 942, 140 N.Y. 609; Price 
v. Holman, 32 N.E. 124, 135 N.Y. 124; 
Rapalje v. Hall, 1 Sandf.Ch. (N.Y.) 
399. 


fa] Ignorance of existence of rule. 
—‘‘We are satisfied that the trustee 
was not guilty of the willful viola- 
tion of the general rule forbidding the 
mingling of the trust funds with his 
own. He was, we believe, simply 
ignorant that such rule existed. The 
imposition of a penalty on that ac- 
count would necessarily be purely 
punitive and not in any sense com- 
pensatory. This would be no less 
true because the penalty would inure 
to the beneficiary.” Cornet v. Cornet, 
190 S°W. 333; 343, 269 Mo. 298. 


Gon kn relStott, voz) Cale 403% 
Paul Trust Company v. Kittson, 
N.W. 74, 62 Minn. 408, 415. 


“To relax the rule, as some courts 
have done, because the trustee acted 
in good faith, or did not hazard the 
fund in trade or speculation, would 
render the rule uncertain, and invite 
the evils it is intended to prevent.” 
St. Paul Trust Co. v. Kittson, supra. 


St. 
65 


eo See cases supra text and note 


34. See cases infra this note. 


[a] Bules respecting trustees in 
England appear to be: (1) That when 
an executor or trustee is guilty of 
mere neglect, that is, where, having 
money in his hands, which he ought 
to invest, he neglects this duty, but 
derives no benefit from the use of it, 
he will be charged only with interest 
at four per cent. Fletcher v. Green, 
83 Beav. 426, 55 Reprint 433; Knott 
v. Cottee, 16 Beav. 77, 51 Reprint 705; 
Jones v. Foxall, 15 Beav. 388, 51 Re- 
print 588; Treves v. Townsend, 1 Bro. 
Che (385, 28) “Reprint 91, = 1 iCox 
Ch. 50, 29 Reprint 1057; Perkins v: 
Baynt[u]n, 1 Bro.Ch. 375, 28 Reprint 


1187; Woodhead v. Marriott, Coop.Pr. 
Cas. 62, 47 Reprint 402; Robinson v. 
Robinson, 1 De G.M.&G. 247, 50 Bng. 
Ch. 190, 42 Reprint 547; Hooker v. 
Platts, 1 Jur. 473; Hodgson v. Hodg- 
son, 2 Keen 704, 15 Eng.Ch. 704, 48 
Reprint 800; Rocke v. Hart, 11 Ves. 
IG OSn ocr ekvep iim 210.09, =. C2) necbhat 
where the executor or trustee is guilty 
of something more than mere neglect, 
as when the money is immediatcly 
payable or distributable, and he witn- 
holds it, or is otherwise guilty of a 
breach of trust, exceeding mere neg- 
ligence, or when he has employed the 
trust money in his trade or otherwise 
for his own benefit, he will be made 
to pay five per cent. Vyse v. Foster, 
LR. 8 Ch. 309; Burdick..v. Garrick, 
L.R. 5 Ch. 233; Imperial Mercantile 
Credit Assoc. v. Coleman, L.R. 6 H.L. 
18954 In’ re Davis, [1902] 2 Che 314; 
Cook v. Addison, L.R. 7 Eq. 466; Bay- 
nard v. Woolley, 20 Beav. 583, 52 Re- 
print 729; Knott v. Cottee, 16 Beav. 
i. aoe Reprinth 0b ee aNVallliams) Ve 
Powell, 15 Beav. 461, 51 Reprint 616; 
Jones v. Foxall, 15 Beav. 388, 51 Re- 
print 588; Mousley v. Carr, 4 Beav. 49, 
49 Reprint 256; Westover v. Chap- 


man,91 Collsii?, 28 Mne:Ch. 277,63, 


Reprint 372; Forbes v. Ross, 2 Cox 
Ch. 113, 30 Reprint 52; Berwick-Upon- 
Tweed v. Murray, 7 De G.M.&G. 497, 
56 Eng.Ch. 386, 44 Reprint 194; 
Munch v. Cockerell, 5 Myl.&C. 178, 46 
Ene.Ch 162) 41, Reprint. 338) [latk 9 
Slim, soo; oe Hine. Chi. 339> 59 Reprint 
sso Hnelishaiv.  Wallatc: ois hnd.Ch, 
84; Price’ vy. Price, ) 42. .L.T.Rep.N.s, 
626; Devaynes v. Noble, 1 Meriv. 529, 
15 Rev.Rep. 151, 55 Reprint 767; Atty.- 
Gen. v. Solly, 2 Sim. 518, 2 Eng.Ch. 
518, 57 Reprint 882; Bate v. Scales, 12 
Ves.Jr. 402, 8 Rev.Rep. 345, 33 Reprint 
152; Dobson v. Pattinson, 5 Wkly. 
Rep. 771. (3) That where such a 
breach of trust, and the application 
of the trust money to his own use, 
concur, he will not only be charged 
with interest at five per cent, but the 
account will be taken against him 
with annual rests, so that he will be 
charged with compound interest (see 
infra § 716). (4) There are thus 
three cases in which the court charges 
more than its usual rate of four per 
cent upon balances due from a trus- 
tee. This will be done: First, where 
the trustee, in the opinion of the 
court, ought to have received more 
than four per cent; second, where he 
actually has received it; and third, 
where he is, in the opinion of the 


court, to be presumed to have re- 
ceived it. Burdick y. Garrick, L.R. 
5 Ch. 233; Atty.-Gen. v. Alford, 4 De 


G.M.&G. 848, 53 Eng.Ch. 659, 43 Re- 
print 737; Penny v. Avison, 3 Jur.N.S. 
62; Gilroy v. Stephens, 51 L.J.Ch. 834. 
(5) An instance of the first class is, 
where the trustee has called in a 
mortgage where the money was mak- 
ing five per cent, and has retained the 
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be required to pay interest solely 


because he has mingled the trust funds with his 
own, without. some superadded breach of the trust,*? 
has been repudiated,*? and, by the weight of au- 
thority, a wrongful intent. does not seem to be nee- 
essary to render the trustee liable for interest.? 


[§ 713] 2. Rate or Amount of Interest. 
the English practice it seems that where a trustee 
is lable for interest there are certain fixed rates 
applicable to certain classes of cases.34 
United States there are no particular rates appli- 
cable to different classes of cases, but the rate proper 
to be exacted is determined according to the eir- 
cumstances of each particular case.?° 


Under 


In the 


Under the 


amount. Penny v. Avison, supra. (6) 
An instance of the third class is, 
where, by employing trust moneys in 
trade, he has made himself liable to 
be charged with the ordinary trade in- 
terest. Penny v. Avison, supra. 


35. Del.—Ford v. Wilson, 85 A. 
1073, 10 Del.Ch. 124. 


Ind.—Hinehman v. Fry, 
724, 89 Ind.App. 79. 


N.J.—Backes v. Crane, 100 A. 900, 
87 N.J.Eq. 229, 231 [cit Cyc]. 


N.Y.—Cook v. Lowry, 95 N.Y. 103; 
Morgan vy. Morgan, 4 Dem.Surr. 353. 


Pa.—tIn re Hertzler, 43 A. 1028, 192 
Pa. 548; Merchant’s Estate. 30 Pa. 
ie 92; Cuyler’s Estate, 5 Pa.Dist.& 

o. 317. 


See also cases infra this section. 


“While the general rule seems to 
be that a trustee should be charged 
interest at the legal rate, the circum- 
stances of each particular case should 
be taken into consideration in arriving 
at whether it is an exception to the 
general rule which permits the trus- 
tee being charged at a lesser rate.” 
In re Wentworth, 181 N.Y.S. 435, 442 
[aff 181 N.Y.S. 442, 190 App.Div. 829; 
129 N.E. 646, 230 N.Y.S. 176]. 


[a] Rule applied.—(1) Where a 
life beneficiary who is sui juris for- 
bids the trustee to accept a settlement 
under which money is payable to the 
trustee, no sum as penalty can there- 
after be recovered as against the trus- 
tee for not accepting the settlement 
and investing the money, and if the 
trustee receives the money and in- 
terest thereon is allowed by his de- 
positary, he is not chargeable with 
a greater rate of interest. Ford v. 
Wilson, 85 Av9107035) 10 Del 124591) 
A trustee who was directed to permit 
the fund to remain in a particular in- 
vestment for a specified time at a 
certain rate of interest, and there- 
after to invest the fund according to 
his best judgment, was chargeable at 
the same rate where he permitted the 
fund to remain in such investment 
after the time specified. Shearman vy. 
Cameron, 74 A. 979, 76 N.J.Bq. 426 
[mod on other grounds 80 A. 545, 78 
N.J.Eq. 532]. (3) Ifa trustee wrong- 
fully takes trust money from a proper 
state of investment, he is charged 
with all the interest, whether or not 
he received as much, which the in- 
vestment, if continued, would have 
yielded. Small v. Eccles, 12 Grant 
Ch. (Ont.) 37. (4) A trustee invest- 
ing trust funds in ‘‘western’’ securi- 
ties in violation of law controlling 
such funds was liable for interest at 
the prevailing domestic rate when 
the trust money was unproductive or 
produced less than such rate. In re 
Roberts, 22 Pa.Co. 4. (5) Where @ 
trustee sold the trust property to one 


147 N.E. 


° 
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general rule that the trustee will not be permitted 
to make a profit for himself out of the trust es- 
tate,®® he is required to account for all profits he 
makeg and interest he receives,**? and a statute im- 
posing a minimum interest on trust funds will not 
permit a trustee to escape accounting for interest 
actually realized ;?* but ordinarily he should not be 
charged with more than he actually receives, or in 
the proper exercise of his duties should have re- 
If he makes investments within a rea- 


Geived.®°® 


beneficiary, and as a result another 
beneficiary received none of the in- 
come to which he was entitled on the 
death of his mother, and the property 
was lost on foreclosure of a mortgage 
given by the purchasing beneficiary, 
as the decedent was entitled to re- 
ceive one quarter of the rents, the 
trustee was chargeable with interest 
on one quarter of the value of the 
property, but where the return would 
have been very small, the interest was 
eomputable at the rate of four per 
cent. In re Wentworth, 181 N.Y.S. 
435 [aff 181 N.Y.S. 442, 190 App.Div. 
829; 129 N.E. 646, 230 N.Y. 176]. 


[b] Agreement to pay interest.— 
Under an agreement by the executors 
of a will that the beneficiary of a 
trust fund shall receive, until the 
whole thereof is set apart, “the in- 
terest to which she is in law entitled,” 
on the unpaid portion, such benefi- 
ciary is entitled only to the legal rate 
of interest, as fixed from time to time, 
and not to the same rate provided at 
the time of making such agreement, 
although afterward changed by law. 
Stevens v. Stevens, 30 N.Y.S. 625, 80 
Pett 514 [mod 46 N.E. 965, 152 N.Y. 


{cj] Executrix of trustee who had 
invested money in securities bearing 
less than six per cent, and who had 
some money in a savings bank when 
he died; should be charged only such 
interest as the securities and the 
money in the savings bank earned. 
In re Jones, 128 N.Y.S. 215, 143 App. 
at 692 [aff 101 N.E. 1106, 207 N.Y. 

LY. 


{d] Exercise of statutory power 
by court in fixing the amount of in- 
terest will not be disturbed in the 
absence of an abuse of its discretion. 
Cuyler’s Estate, 5 Pa.Dist.&Co. 317. 


fe] Seven per cent unjustified rate 
on money received from sale of stock 
and unaccounted for by trustee. In re 
Stott’s Estate, 207 N.W. 1, 233 Mich. 
494, 


[fj] Laches.—Where no rate of in- 
terest was specified, and the fund was 
invested in a business that became 
insolvent after paying a dividend 
which the trustee refused to accept 
on the ground that it might make him 
liable for the amount lost, the person 
to whom it was payable could recover 
interest at only four per cent where 
he failed for twenty-seven years to 
assert his rights. Backus v. Crane, 
100 A. 900, 87 N.J.Eq. 229. 


SG. See supra §§ 520-523. 


37. Cal.—In re Thompson, 
991, 36 P. 98, 508, 101 Cal. 349. 


Pee See cpa v. Spalding, 12 Conn. 
350. 


Ky.—Offutt v. Divine, 53 S.W. 816. 


Md.—Bentley v. Shreve, 2 Md.Ch. 
215. 


Mass.—Snow vy. Baltzell, 
395, 256 Mass. 113. 


Mo.—Enright v. Sedalia Trust Co.} 
20 S.W.(2d) 517, 323 Mo. 1043; Cruce 


35 P. 


153 °N.E, 
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recelves. 


v. Cruce, 81 Mo. 676. 


N.J.—Voorhees vy. Stoothoff, 11 N. 
J.Law 145. ~ 


N.Y.—Ticonderoga R. Co. v. Dela- 
ware & Hudson Co., 97 N.E. 475, 204 
N.Y. 588. 


Pa.—Beale v. Kline, 38 A. 897, 183 


Pa. 149; In re Roberts, 22 Pa.Co. 4. 
epee Vv... Wright, "20° (S:C.L. 


Wis.—In re Gehring’s Will, 192 N. 
W. 36, 179 Wis. 589. 


Eng.—Lee v. Lee, 2 Vern.Ch. 548, 23 
Reprint 955. 


APNG sleet v. Eccles, 12 Grant Ch. 


“A trustee is accountable for all 
interest or profits actually received 
by him from the trust fund, whether 
used in his private business or other- 
wise employed by him.” Cruce v. 
Cruce, 81 Mo. 676, 684 [quot Enright 
v. Sedalia Trust Co., 20 S.W.(2d) 517, 
522, 323 Mo. 1043]. 


[a] Where trustee fails to show 
amount of interest actually received, 
he will be charged with the whole 
amount accruing upon the trust mon- 
ey, to be computed from a reasonable 
tzme after the commencement of the 


eens Bentley v. Shreve, 2 Md.Ch, 
[b] Burden of accounting for ac- 


tual gains and profits rests upon the 
trustee. Cruce v. Cruce, 81 Mo. 676. 


[ec] Profits not ascertainable.— 
Where the profits obtained by a trus- 
tee from the use of trust funds can- 
not be determined, the trust estate 
should be credited with legal interest 
thereon. Gould v. Gould, 213 N.Y.S. 
286, 126 Misc. 54; In re Reed’s Estate, 
259 B. 815537 Wyo. 107, 55 AVL. R. 941. 


38. Enright v. Sedalia Trust Co., 
20 S.W.(2d) 517, 323 Mo. 1043. 


39. Phillips v. Burton, 52 S.W. 
1064, 107 Ky. 88, 21 Ky.L. 720; Maupin 
v. Dulany, 5 Dana (Ky.) 589, 30 Am. 
D. 699; Tiffany’s Estate, 5 Pa.Dist.& 
Co. 727; Price’s Est., 18 Pa.Dist. 442; 
Vaccaro v. Cicalla, 14 S.W. 48, 89 
Tenn. 63. See also cases infra notes 
24-28; and infra § 716. 


[a] Where beneficiary repudiated 
improper investment by the trustee at 
ten per cent, the trustee was liable 
only for the legal rate of interest on 
the amount invested. Cogbill v. Boyd, 
OU Nate oy ‘ 


{b] Current rate of banks as de- 
positaries.—Wllis v. Kelsey, 150 N.E. 
148, 241 N.Y. 374 [motion to am re- 


mittitur gr 152 N.H. 399, 242 NY. 
495]. 
40. Wilcox v. Quinby, 26 N.Y.S. 


114, 73 Hun 524; Price’s Estate, 18 
Pa.Dist. 442; Vaccaro y. Cicalla, 14 S. 
W. 438, 89 Tenn. 638. And see supra § 
707; infra § 714. 


Time within which investments 
should be made see supra § 673. 


41. Fitzgerald v. Paisley, 81 N.W. 
181, 110 Iowa 98; Cornet vy. Cornet; 
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sonable time,#® and uses reasonable care and dil- 
igence in so doing,*! and is otherwise faithful and 
diligent in the execution of his trust,*? he cannot 
be charged with any higher rate than he actually 
If he has been guilty of negligence only, 
as in omitting to invest moneys, he will be charged 
with interest at the current legal rate,** or at such 
rate as he might by reasonable skill and diligence 
have obtained,*#! always of course within the rate 


190 S.W. 333, 269 Mo. 298; Matter of 
Barnes, 35 N.E. 653, 140 N.Y. 468; 
Matter of Hoyt, 89 N.Y.S. 744, 44 


Mise. 76, 4 Mills 340; Graver’s Ap- 


peal, 50 Pa. 189; Hershey’s Bst., 25 
Pa.Dist. 657. 
[a] Where trustee deposited fund 


in bank after using reasonable care 
to keep it invested he was chargeable 
only with stch interest as he had 
received from the bank. Cornet vy. 
Cornet, 190 S.W. 333, 269 Mo. 298. 


[b] Departure from directions.— 
A trustee directed to invest in rent- 
able real estate, but who invested in 
mortgages and bonds at five and one- 
half per cent, would not be surcharged 
with interest at six per cent, where 
he could not have invested in rentable 
real estate to make that yield. In re 
McKinney’s Estate, 103 A. 590, 260 
Pan oes 


Necessity of exercise of proper care 
see supra § 672. 
42. Phillips v. Burtcn, 52 S.W. 


1064, 107 Ky. 88, 21 Ky.L. 720; In re 
McKinney's Estate, 103 A. 590, 260 


Ae 123; Price’s Estate, 18 Pa.Dist. 
43. U.S.—Canfield v. Canfield, 118 


Hah Oba ©. CcA0 69. 


Ark.—Howard v. Manning, 44 S.w. 
1126, 65 Ark. 122. 


Ill.— Haines v. Hay, 48 N.E. 218, 169 
Ill. 93 [rev 67 Ill.App. 445]. 


Ky.—Owsley v. Owsley, 77 S.W. 394, 
25 Ky.L. 1194. 
Mass.—State Street Trust Co. v. 


De Kalb, 157 N.E. 334, 259 Mass. 578; 
Parker v. Nickerson, 137 Mass. 487. 


Mich.—Union Trust Co. v. Preston 
Nat. Bank, 107 N.W. 1109, 144 Mich, 
106; McBride vy. McIntyre, 58 N.W. 
994, 100 Mich. 302; Henderson vy. 
Sherman, 11 N.W. 153, 47 Mich. 267. 


N.J.—Backus vy. Crane, 100 A. 900, 
87 N.J.Eq. 229. 


N.Y.—Matter of Muller, 52 N.Y.S. 
565, 31 App.Div. 80. 


pees ae nORs Estate, 1 Lanc.L.Rev. 


Teac eae aics v. Gable, 8 Grant Ch. 


[a] Failure to preserve fund.— 
State Street Trust Co. v. De Kalb, 157 
N.H. 334, 259 Mass. 578. 


44. Ind.—Bates y. State, 
463. 


Ky.—Offutt v. Divine, 53 S.W. 816. 
Mo.—Cruce v. Cruce, 81 Mo. 676. 


N.J.—Voorhees v. Stoothoff, 11 N. 
J.Law 145. ; 


N.C.—Weisel v. Cobb, 24 S.E. 782, 
118 N.C. 11; McNair v. Ragland, 16 
N.C. 516. 


Pa.—Becker Est., 21 Pa.Dist.. 97. 
Vt.—Williams vy. Haskin, 29 A. 371, 


75 Ind, 


|66 Vt. 378. 


Va.—Coltrane v. Worrell, 30 Gratt. 
(71 Va.) 434. 


For later cases, developments and changes M the law see Annotations, same title and section number. 
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of interest which is permitted by law.45 An in- 
creased rate may be charged where the trustee has 
been guilty of some misconduct beyond mere neg- 
ligence.*® Where the trustee fails to keep an ac- 
curate account of investments and of the income 
therefrom,** or if he fails to pay over the income 
to the beneficiary,*® or if the trust money is in his 
hands for an unreasonably long time after he should 
have paid it over,*® or if he mingles the trust funds 
with his own moneys,®® he may be charged interest 
at the current legal rate. It has been held, however, 
that the trustee will be liable for the highest leeal 
rate where he has mingled the trust funds with his 
own.®t The general rule that a trustee who uses 
trust moneys in his own business,®? or mingles them 
with his own funds,®*->4 will be charged with simple 
interest at the legal rate, in the absence of special 
agreements,>> is subject to the qualification that, 
if he receives or makes more than legal interest, he 
shall pay more.** Under the rule that a trustee is 
not chargeable with interest for violation of the 
rule against mingling trust and personal funds** or 
their use in his own business,’* in the absence of 
some superadded breach of trust, a trustee who had 
used reasonable care to keep the fund invested and 
violated the rule in ignorance of its existence was 
chargeable only with the interest allowed by the 
bank in which the mingled funds were deposited.°° 


Where trust company mingles funds held by it in 
trust with its general deposits, it should pay the 


45. Montjoy v. Lashbrook,:2 B.| Beaty, 2 Ont.A. 453. 
Mon. (Ky.) 261; Cruce v. Cruce, 8i|fra note 5. 
Mo. 676; Gordon v. West, 8 N.H. 444. 

46. Windmuller v. Spirits Dis-}supra § 712. 
tributing Co., 90 A. 249, 83 N.J.Eq. 6; 51. 


Cook v. Lowry, 95 N.Y.°-103; ‘Van 
Orden v. Pitts, (Tex.Commn.App.) 206 
S.W. 830; Wightman v. Helliwell, 13 


29 Hun 20]; 


TRUSTS 


As wrongful use of trust funds see 


Cook v. Lowry, 95 N.Y. 103 [aff 
In re Hodges, 28 A. 663, 
66. Vt. 70, 44 Am.S.R. 820. 
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same interest thereon as it would pay to a third 
person carrying a deposit of ‘like character where 
it is not shown to have been guilty of negligence 
in not investing the funds.®® 


Liability for usury. While a trustee is liable to 
the cestui que trust for usury which he has eol- 
lected, if only a part of the debt has been paid, the 
trustee cannot be said to have*collected usury, as 
the debtor has the right, when the effort is made 
to collect the remainder of the debt, to have the 
usury paid credited on the principal.®? 


Rate in foreign state. A trustee who receives 
money which belongs to his cestui que trust, in a 
foreign state, and fails to account therefor, will be 
charged with interest according to the rate estab- 
lished by law in the foreign state.*? 


Estoppel. Where a trustee under a will has funds 
which it is his duty to invest, and he obtains from 
the beneficiary, who is sui juris, permission to use 
the funds himself, without security, at a rate of 
interest much below what might have been obtained 
on safe security, the beneficiary, after receiving such 
interest without objection for a number of years, 
is estopped from afterward claiming additional in- 
terest.°? 


[§ 714] 3. Time from Which Interest Runs. The 
time from which interest runs varies according to 
the circumstances,°* but as a general rule interest 
is not required of the trustee before he actually 


Mass.—McKim vy. Hibbard, 8 N.E. 
152, 142 Mass. 422. 


Mich.—McBride v. McIntyre, 58 N. 
W.: 994, 100 Mich. 302. 


N.J.—Blauvelt v. Ackerman, 23 N. 
J.Eq. 495 [aff 25 N.J.Eq. 570]. 


N.Y.—Dunscomb v. Dunscomb, 1 
Johns.Ch. 508, 7 Am.D. 504. 


But see cases in- 


Grant Ch. (Ont.) 330; Small v. Eccles, 
12 Grant Ch. (Ont.) 37; Smith v. Roe, 
11 Grant Ch. (Ont.) 311. 


fa Under constructive or result- 
ing trust.—(1) Liability as trustee 
for highest rate of interest of sole 
heir of deceased, who concealed the 


will in which other beneficiaries were | 


named, and used the property as his 


own, is limited to the period from his } 
discovery of the will to his death, and } 


the principal and interest became a 
claim against his estate at his death. 
Van Orden v. Pitts, (Tex.Commn. App.) 
206 S.W. 830. (2) Constructive or re- 
sulting trusts generally see supra §§ 
13, 14 - 

47. Baird v. Lane, 213 N.W. 512, 
115 Neb. 413. 

48. Cook v. Lowry, 95 N.Y. 103 
[mod 29 Hun 20]; In re Wentworth, 
181 N.Y.S. 435 [aff 181 N.Y.S. 442, 190 
App.Div. 829 (aff 129 N.E. 646, 230 N. 
Y. 176)]; McCrillis v. McCrillis, 142 
A. 158, 49 R.I. 240. 

fa] Annuities.—McCrillis v. Mc- 
Crillis, 142 A. 153, 49 R.I. 240. 


Liability for refusal or delay see 
supra § 709. 


49. Small v. Eccles, 12 Grant Ch. 
(Ont.) 37. 
50. Lewis v. Hershey, 90 N.E. 332, 


45 Ind.App. 104; In re Jones, 128 N. 
Y.S. 215, 143 App.Div. 692 [aff 101 N. 
E. 1106, 207 N.Y. 731]; Gould v. Gould, 
213 N.Y.S. 286, 126 Misc. 54. 


[a] Rule applied as against trus- 
tee’s executrix. In re Jones, 128 N. 
Y.S. 215, 143 App.Div. 692 [aff 101 N. 
ee OOwecO MNCs vols.) LNLIS «Vis 


Liability for compound interest see 
infra § 716. 


52. See supra § 710. 
53-54. See supra § 712. 


55. St. Paul Trust Co. v. Kittson, 
65 N.W. 74, 62 Minn. 408. 


56. St. Paul Trust Co. v. Kittson, 
supra. 

57. See supra § 712. 

58. See supra § 710. 

59. Cornet vy. Cornet, 190 S.W. 333, 


269 Mo. 298. 


bes Reid v. Reid, 85 A. 85, 237 Pa. 
[a] Circumstances as insufficient 


to charge trust company which had 
mingled trust funds with its own with 
interest on the balance in its hands as 
the income from the trust property at 
the full legal rate. Herzog v. Title 
Guarantee & Trust Co., 132 N.Y.S. 
1114, 148 App.Div. 234 [mod on other 
grounds 103 N.E. 885, 210 N.Y. 531]. 


61. Caldwell v. Hampton, 53 S.W. 
14, 21 Kyi, 193: 


62. Neill v. Neill, 31 Miss. 36. 


63. Gregg v. Gabbart, 37 S.W. 232, 
62 Ark. 602. 


64. Ark.—-Howard y. Manning, 44 
S.W. 1126, 65 Ark. 122; Humphreys v. 
Butler, 11 S.W. 479, 51 Ark. 351. 

Ind.—Lewis v. Hershey, 90 N.E. 
332, 45 Ind.App. 104. 


Ky.—Tucker vy. Grundy, 83 Ky. 540, 
tT Key Le “56% 


Md.—Dennis vy. Dennis, 15 Md. 73.' 


('Hng.Ch. 467, 


Pa.—Cloud’s Hstate, 4 Leg.Gaz. 369. 


S.C.—EHarley v. Law, 20 S.E. 136, 
ae vo 330; Sollee v. Croft, 28 S.C. 
Oe ey A 


Vt.—Williams v. Haskins, 29 A. 371, 
66 Vt. 378. 


{a]  Illustrations.—(1) Where one 
deposited money in a bank to his aec- 
count as trustee for another, and 
subsequently withdrew it, such other 
person was entitled to interest on the 
deposit from the time of its withdraw- 
al. Mabie v. Bailey, 95 N.Y. 206. (2): 
Where executors, directed to invest, 


allowed the property to be enjoyed 
| by the tenant for life in specie, and 
‘three years after her death account- 


ed for the value, and paid it into 
court, they were held liable also for 
interest from the death of the tenant 
for life until the day of payment. 
Mackenzie vy. Taylor, 7 Beav. 467, 29 
49 Reprint 1146. (3) 
Interest on rents received by widow 
under mistaken belief that she was 
life tenant of property, but which she 
held as trustee, will not accrue until 
she has repudiated the trust. Stevens 
v. Pels, 175 N.W. 303, 191 Iowa 176. 
(4) Interest payable to beneficiary’s 
children began to run at the time of 
his death. Clement’s Appeal, 49 Conn. 
519. (5) Where, due to the neglect 
of the trustee, the persons to take 
after termination of trust sustained a 
loss by default of the executor, which 
loss was therefore chargeable against 
trustee’s account, and trustee’s final 
account could have been file@d and the 
trust estate, if intact, turned over to 
the remaindermen by Jan. 1, 1921, it 
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receives the trust. fund,*® or from 


receipt of trust moneys,®® but only from a reason- 


able time thereafter within which 


ments,°* or when the purposes of the trust should 
However, if the trustee 
appropriates trust funds to his own use,®® or min- 


have been discharged.** 


gles them with his own moneys,‘° 


charged from the date of their receipt,7! or appro- 
priation,’? or, if he repudiates the trust and claims 
in hostility thereto, from the date of repudiation’ 
If trustees with- 


or receipt of the trust funds.7# 
draw their commissions in advance 
thereof by the court,’> they are 


was held, that the trustee’s account 
should be charged with interest 
thereon from such date. In re Kline’s 
Estate, 124 A. 280, 280 Pa. 41, 32 A.L. 
R. 926. (6) The amount of liability 
to equitable owners of trustees hav- 
ing legal title to land, for the sale 
price of standing timber thereon 
wrongfully sold by the trustees, may, 
on subsequent accounting, be in- 
creased by interest thereon at the le- 
gal rate from the date of sale to the 
date of decree. Cresap v. Brown, 96 
S.BE. 66, 82 W.Va. 467. 


{b] Where refusal to pay annui- 
ties was not vexatious, interest was 
chargeable from the time the annui- 
tants were entitled to receive them. 
McCrillis v. McCrillis, 142 A. 153, 49 
R.I. 240. 


{[c] Remaindermen entitled to in- 
terest from the time of death of the 
life beneficiary. In re Leonard’s 
Will, 230 N.W. 715, 202 Wis. 117. 


65. Floyd v. Davis, 33 P. 746, 98 
Cal. 591; Wiegand v. Woerner, 134 
S.W. 596, 155 Mo.App. 227; Lowrie’s 
Appeal, 1 Grant (Pa.) 373. 


66. Griffith’s Estate, 23 A. 556, 147 
Pa. 274; MeCrillis v. McCrillis, 142 A. 
153, 49 R.I. 240; Feighan vy. Reeves, 
112 P. 627, 61 Wash. 465. 


[a] Statement and qualification of 
rule.—(1) Where it was not shown 
that the trustee had reaped any per- 
sonal benefit from the trust fund, or 
had willfully disobeyed the directions 
of the cestuis que trust, and it was 
shown that he had devoted the funds 
to the payment of interest-bearing 
obligations of the syndicate of which 
he was trustee, it was improper to 
charge him with interest on sums re- 
ceived from the date of their receipt 
to the time of the commencement of 
the action. Feighan v. Reeves, 112 
P. 627, 61 Wash. 465. (2) Where an- 
nuitants were entitled to payment of 
annuities from the testator’s death, 
and the trustee had sufficient funds 
to make payments shortly after the 
testator’s death, but delayed payments 
in a manner that was not unreason- 
able or vexatious, interest became 
chargeable one month after the tes- 
tator’s death. McCrillis y. MecCrillis, 
142 A. 153, 49 R.I. 240. 


67. Bentley v. Shreve, 2 Md.Ch. 
215; St. Paul Trust Co. v. Strong, 88 
N.W. 256, 85 Minn. 1; Griffith’s HEs- 
tate, 23 A. 556, 147 Pa. 274; Witmer’s 
Appeal, 87 Pa. 120; Lukens’ Appeal, 
47 Pa. 356; Price’s Hst., 18 Pa.Dist. 
442; Matter of Merrick, 1 Ashm. (Pa.) 
805. And see supra §§ 708, 713. 


[a] “Several months” was not an 
unreasonable length of time. Price’s 
Estate, 18 Pa.Dist. 442. 


[b] In South Carolina (1) the gen- 
eral rule is that a trustee is charge- 
able with simple interest only upon 
the trust funds, to be computed from 


TRUSTS 


the date of the 


to make invest- 


interest may be 


of an allowance 
chargeable with 


the first day of January following his 
receipt of them. Livingston y. Wells, 
8 S.C. 347. (2) But this rule is not 
absolute, but dependent on circum- 
stances. Pettus v. Sutton, 31 S.C.Eq. 
356. (3) Thus, if it should happen 
that a large sum should come into the 
trustee’s hands on the first day of 
January, and he should not pay it out 
until the last day of December, it 
would not seem proper to excuse him 
from interest from some reasonable 
time after the money came into his 
pees Baker v. Lafitte, 25 S.C.Eq. 
Be 


és. 
N.C 


[a] Rule applied where one who 
assumed a trust to collect debts ow- 
ing to, and pay debts owed by, a dis- 
solved partnership deposited moneys 
coNected by him in a bank in which 
he was interested instead of applying 
them to settlement of the partnership 


Bice! v. Cobb, 24 S.B. 782, 118 


debts. Weisel v. Cobb, 24 S.E. 782, 
TASUBING Cad 
69. Ky.—Owsley v. Spy steve! CHEESE 


W. 394, 25 Ky.L. 1194. 


Minn.—St. Paul Trust Co. v. Strong, 
88 N.W. 256, 85 Minn. 1; Judd v. Dike, 
15 N.W. 672, 30 Minn. 380. 


N.H.—First Cong. Soe. y. Pelham, 
58 N.H. 566. 


S.C.—Smith v. 
109, SiCa 196. 


Tex.—Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Civ.App.) 221 S.W. 
650. 


Liability for interest for appropria- 
tion: 


Generally see supra § 710. 
Compound interest see infra § 716. 


70. St. Paul Trust Co. v. Strong, 
88 N.W. 256, 85 Minn. 1. 


[a] Reason for rule-—Where a 
trust company appropriates trust 
funds by mingling them with its own, 
there is a fair presumption that the 
fund was used by the company from 
that day for its own profit. St. Paul 
Trust Co. v. Strong, 88 N.W. 256, 85 
Minn. 1. 


Liability for interest for mingling 
funds: 


Generally See supra § 712. 
Compound interest see infra § 716. 


71. Owsley v. Owsley, 77 S.W. 394, 
25 Ky.L. 1194; Judd v. Dike, 15 N.W. 
672, 30 Minn. 380. 


72. St. Paul Trust Co. v. Strong, 88 
N.W. 256, 85 Minn. 1; First Congrega- 
tional Soc iety v. Pelham, 58 N.H. 566; 
Smith v. Moore, 95 S.E. 351, 109 S.C. 
196; Murphy-Bolanz Land & Loan Co. 
v. McKibben, (Tex.Civ.App.) 221 S. 
W. 650. 


Moore, 95 S.E. 351, 


-— 
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interest from the date of such withdrawal to the 
final settling of their accounts.’® 
delays for many years without showing any reason 
therefor, interest against the trustee who has vio- 
lated the trust will be allowed only from the com- 
mencement of the action."? 


Demand. Although a demand for an accounting 
or payment is ordinarily necessary before a claim 
for interest is presented,’® and the bill must contain 
an allegation that such demand has been made,‘ 
whether or not such demand is necessary depends 
upon the facts of the particular case,°° and, where 
the use of the money is the ground of his lability,*? 


If the beneficiary 


191 Iowa 176; Campbell v. Napier, 


206 S.W. 271, 182 Ky. 182; Barker v. 
White, 58 N.Y. 204. 
[a] Rule applied.—(1) If rents 


received by. a widow under the mis- 
taken belief that she was a life ten- 
ant must be treated as a trust fund 
for heirs, interest will not accrue on 
the fund in the widow’s hands until 
she has in some manner repudiated 
the trust. Stevens v. Pels, 175 N.W. 
303, 191 Iowa 176. (2) A trustee who 
repudiated a trust to hold money for 
the beneficiaries until they attained 
majority immediately after accepting 
it, and claimed the money for his own, 
was chargeable with interest from 
the date of the repudiation and not 
merely from the time the beneficia- 
ries reached majority. Campbell v. 
Napier, 206 S.W. 271, 182 Ky. 182. 


Liability for interest for repudia- 
tion see supra § 707. 


74. Johnson vy. Becker, 
96, 251 Mich. 132. 


75. See infra § 808. 


76. Beard v. Beard, 22 N.Y.S. 1, 
iy am 650 [aff 35 N.B. 488, 140 N.Y. 
6 


[a] Reason for rnle.—If the trus- 
tees retain and appropriate sums to 
their own use in advance of the com- 
mission allowed by order of the court, 
it is a misappropriation. Beard v. 
Beard, 22 N.Y.S. 1, 67 Hun 650 [aff 35 
N.E. 488, 140 N.Y. 260]. 


Liability for delay in settling gen- 
erally see supra § 709. 


77. Brinkley v. Willis, 22 Ark. 1. 


78. Elizalde v. Elizalde, 66 P. 369, 
70 P. 861, 137 Cal. 684; Broughton v. 
Weller, 174 Ill.App. 190; Coram v. 
Davis, 104 P. 518, 39 Mont. 495. 


[a] Interest disallowed on long 
overdue installments for which no de- 
mand had been made. Broughton v. 
Weller, 174 Ill.App. 190. 


[b] As against estate of deceased 
trustee, a claim for interest for his 
failure to invest the trust fund can- 
not be allowed unless it has been pre- 
sented against his estate. Blizalde 
e Er ra 70 Py S6L 6GOMP S69 3% 

a 


[c] Computation of interest at a 
rate specified was error where the 
trustee held money on the condition 
that he would pay such rate monthly 
after demand, and no demand was 
Poe: Butler v. Austin, 27 P. 787, 64 

a 


79. 
Mont. 


80. 


231 N.W. 


ao v. Davis, 104 P. 518, 39 


Coram vy. Davis, supra. 
81. Kerr v. Laird, 27 Miss. 544. 


[a] Rule stated and qualified.— 
“The object of a demand would be to 


73. Stevens v. Pels, 175 N.W. 303, |place him in default on refusing pay- 


For later cases, developments and changes in the law see Annotations, same title and section numher, 
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or if the trustee neglects to apprise those inter- 
ested in the fund of the amount due them, and to 
offer payment within a reasonable time,*? demand 
has been held unnecessary. 


[§ 715] 4. Computation. As a general rule in- 
terest should be computed on the annual balances ;** 
however, the rule of computation in each case must 
depend very much upon its own facts,*+ and the 
beneficiaries are entitled to such method of caleu- 
lation as shall most closely approximate the amount 
which would probably have resulted from a fulfill- 
ment of the obvious duties of the trust.8° Thus, 
where a will directed the income to be paid to the 
cestui que trust annually or semiannually as it 
might arise, and it was not practicable or possible 
to keep the trust fund invested for a long period of 
time so as to produce a certain income, it was prop- 
er to charge the trustee with interest on the theory 
that it was received annually, although he had com- 
mingled the trust funds with his own.°® Where a 
trustee is chargeable with the highest legal rate for 
failure to keep a separate account where he has 
mingled the trust fund with his own,*’ interest 
is charged on the entire fund, and on any balance 
of such interest in his hands at the end of each 
year after deducting the sum allowed for that year.** 
Although it would seem that there is authority to 
the contrary,®® it has been held that periodical 
rests do not necessarily imply compound interest, and 
the interest may be applied at the end of each year, 
or carried in an interest account; but in the absence 
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of an order for such application, a decree to take 
an account with annual rests would imply and carry 
compound interest against the accounting party if 
the balance was against him.®® The mercantile meth- 
od of computation®! without rests or application 
of interest to current disbursements is unsuited to 
a long account by a trustee extending through many 
years.°” 


Correct method of counting interest in case of 
partial payments. Interest is first to be calculated 
on a demand up to the first partial payment, then 
add the interest to the principal and deduct the pay- 
ment therefrom, then cast interest on the remainder 
to the second payment, add the interest to the re- 
mainder -and deduct. therefrom the second payment, 
and so on until the last partial payment, unless in 
any case the interest up to any payment shall ex- 
ceed the payment, in which case such payment is 
to be deducted from the interest, and the excess of 
the interest is to be carried forward, without casting 
interest thereon, to the next payment that will dis- 
charge the excess.°? 


[§ 716] 5. Compound Interest. The question 
whether interest should be compounded rests gen- 
erally upon the circumstances of each particular 
case,°* which may be such that a mere restoration 
of the property, or its value, without any interest, 
would be all that justice may require,®® and as sim- 
ple interest is the rule and compound interest the 
exception, as a general rule trustees are not subject 
to the payment of compound interest®® unless a 


92. Cruce v. Cruce, 81 Mo. 676. 


ment; but when the use of the mon-|end of the year during which it ac- 
ey is the ground of his liability, no|crued.’”’ Cook v. Lowry, 95 N.Y. 103, 
demand is necessary, aS he would be] 115. 

liable for interest in- such case [b] Rule applied.—A direction to 


whether he paid the money on demand 
or not.’”’ Kerr v. Laird, 27 Miss. 544, 
552. 


82. Matter of Merrick, 
(Pa.) 305. 


83. Cook v. Lowry, 95 N.Y. 103; 
King v. Talbot, 40 N.Y. 76; Davis v. 
Wright. .20 §.C.1z..°560> y Jordan, |v. 
Hunt, 11 S.C.Eqg. 145; Rowland v. 
Best, 7 S.C.Eq. 317; Smith v. Thom- 
as, 8 Baxt. (Tenn.) 417. 


[a] Rule stated.—(1) The moneys 
received and paid out are to be bal- 
anced at the end of each year, and 
each annual return becomes an ac- 
count stated, upon which interest is 
of course to be computed. Davis v. 
Wright, 20 S.C.L. 560. (2) “The mod- 
ern rule seems to be to treat the in- 
come or accretions of the estate dur- 
ing the current year as unproductive, 
abating the same with legitimate 
charges, and allowing interest only 
on the excess.” Smith v. Thomas, 8 
Baxt. (Tenn.) 417, 419. (3) All sums 
expended during the current year 
may be deducted from the last annual 
balance and the sums received dur- 
ing the same year, reserving the bal- 
ance thus left as that upon which in- 
terest should be computed from the 
beginning of that year (Baker v. La- 
fitte, 25 S.C.Eq. 392; Jordan v. Hunt, 
11 S.C.Eq. 145), (4) but, where pay- 
ments exceed the receipts, the latter 
may be added to the annual balance 
on hand, and from the aggregate the 
payments of that year be deducted, 
and interest charged on the balance 
(Baker v. Lafitte, supra; Jordan v. 
Hunt, supra). (5) “The balance of 
income over the disbursements in any 
year, should draw interest from the 
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1 Ashm. 


allow interest on amount due plain- 
tiff will be construed as intending to 
allow interest on annual intermediate 
balances. Purdy v. Johnson, 280 P. 
181, 100 Cal. App. 416. 


84 Fall v. Simmons, 6 Ga. 265; 
Cruce v. Cruce, 81 Mo. 676; Backes v. 
Crane, 100 A. 900, 87 N.J.Eq. 229, 231 
[quot Cyc]; In re Wentworth, 181 N. 
Y.S. 435, 442 [aff 181 N.Y.S. 442, 190 
es 829; aff 129 N.E. 646, 230 N. 
Ne RAGIE 


[a] Refusal to charge interest on 
balances at short periods of the year 
was not error where the trustees were 
endeavoring to carry out the purposes 
of the trust by three distributions 
within a little over a year, and where 
it was their policy to make a dis- 
tribution every ninety days if possi- 
ble, and their declared purpose was 
to continue such practice whenever 
accumulated amounts were sufficient 
to warrant a disbursement, consist- 
ent with judicious management of the 
estate. In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 638. 


Sou Cnuce’ v., (Cruce, 81), Moi 6763 
Backes v. Crane, 100 A. 900, 87 N.J. 
Eq. 229, 231 [quot Cyc]. 


86. Weakley v. Meriwether, 160 S. 
W. 1054, 156 Ky. 304. 


87. See supra § 713. 
88. In re Hodges, 28 A. 663, 66 Vt. 
70, 44 Am.S.R. 820. 


Periodical rests as compounding 
see Interest § 167. 


89. See Interest § 167. 
90. Cruce v. Cruce, 81 Mo. 676. 
91. See Interest § 170. 


93. Pullis v. Somerville, 117 S.W. 
736, 218 Mo. 624, 655 [cit Riney v. 
Hill, 14 Mo. 500, 55 Am.D. 119]. 


94. Long v. Neeland, 4 P.(2d) 815, 
118 Cal.App. 203; Purdy v. Johnson, 
248 P. 764, 78 Cal.App. 310; Maupin 
v. Dulany, 5 Dana (Ky.) 589, 30 Am. 
D. 699; In re Reed’s Hstate, 259 P. 
815, 37 Wyo. 107, 55 ALAR. 941. 


_ [a] . “On the subject of compound- 
ing interest on trustees, there is, and 
indeed could not well be, any uniform 
rule which could justly apply to all 
cases.” Barney v. Saunders, 16 How. 
(U.S.) 535, 542, 14 L.Ed. 1047. 


[b] “Extraordinary cases” as war- 
ranting charge of compound interest. 
Price v. Holmaa, 32 N.E. 124, 135 N.Y. 
124 [aff 16 N.Y.S. 472]. 


[c] “Exceptional circumstances” 
only as justifying charge of com- 
pound interest. St. Paul Trust Co. v. 
Strong, 88 N.W. 256, 85 Minn. 1. 


95. Purdy v. Johnson, 248 P. 764, 
78 Cal.App. 310. 


[a] For example (1) where it does 
not appear that the trustee made any 
profit more than simple interest (Haz- 
ard v. Durant; L4.Rub. 25), ((2))) or the 
circumstances forbid the presumption 
of gain by the trustee (Ringgold v. 
Ringgold, 1 Harr.&G. (Md.) 11, 18 Am. 
DAE25 0) 

Rule applied to imposition of inter- 
est generally see supra § 713. 


96. U.S.—Barney v. Saunders, 16 
How. 535, 14 L.Ed. 1047. 


Ga.—Hamilton v. Reese, 18 Ga. 8; 
Fall v. Simmons, 6 Ga. 265. 


Ky.—-Phillips vy. Burton, 52 
1064, 107 Ky. 88, 21 Ky.L. 720; 
gan v. Shields, 4 Ky.L. 904. 


Mo.—Ames yv. Scudder, 83 Mo. 189 


S.W. 
Mor- 
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special case is made out to justify its exaction, such 
as willful violation of duty or gross delinquency,?* 
and ordinarily a trustee is chargeable only with such 


interest, simple or compound, as he 


or in the proper and faithful discharge of his duties 
Where the omission of a 


should have received.®® 
trustee is due to mere negligence, 


lent intent, simple interest alone is allowed to the 
cestul que trust on trust funds; 
trustee sells trust stocks and applies the proceeds 


TRUSTS 


actually receives, 


without fraudu- 


but where the 


ciples,* interest 


to his own use,' or refuses to follow the directions 


[aff 11 Mo.App. 168]. 


N.Y.-—Price v. Holman, 32 N.E. 124, 
135 N.Y. 124; Matter of Lawrence, 7 
N-Y.S: 332, 2 Conn.Surr. 5. 


S.C.—Livingston v. Wells, 8 S.C. 
e477; Baker’ v. Lafitte; 25 S.C.Eaq 392. 


[a] Where basic principle of an 
accounting by a trustee can be given 
effect, without charging him with 
compound -interest on the amount 
which he has held for his beneficiary, 
it is not error to refuse to make such 
a charge. Silver King Coalition 
Mines Co. of Nevada v. Silver King 
Consol. Mining Co. of Utah, 204 F. 
166, 122 C.C.A. 402, Ann.Cas.1918B 
571. 

97. U.S.—Hook y. Payne, 14 Wall. 
252, 20 L.Ed. 887; Barney v. Saund- 
ers, 16 How. 535, 14 L.Ed. 1047. 


Cal.—Adams‘v. Lambard, 22 P. 180, 
80 Cal. 426; Purdy v. Johnson, 248 P. 
764, 78 Cal.App. 310. 


Conn.—MeDonald v. Hartford Trust 
Co., 132 A. 902, 104 Conn. 169. 


Ga.—Hamilton vy. Reese, 18 Ga. 8. 


Ill.—-Mathewson v. Davis, 61 N.E. 
68, 191 Ill. 391 [rev 91 Tll.App. 153]. 


Md.—Dennis y. Dennis, 15 Md. 73. 


Minn.—St. Paul Trust Co. v. Strong, 
88 N.W. 256, 85 Minn. 1. 


Mo.—Cornet v. Cornet, 190 S.W. 333, 
269 Mo. 298; Kane v. Kane, 48 S.W. 
446, 146 Mo. 605. 


N.J.—McKnight v. Walsh, 23 N.J. 
Eq. 136 [aff 24 N.J.Eq. 498]. 


N.Y.—Price v. Holman, 32 N.E. 124, 
135 N.Y. 124; Matter of Westerfield, 
63 N.Y.S. 10, 48 App.Div. 542 [dism 
57 N.E. 403, 163 N.Y. 209]; Ackerman 
v. Emott, 4 Barb. 626; Jones v. Jones, 
2 N.Y.S. 844, 50 Hun 603; Berwick v. 
Halsey, 4 Redf.Surr. 18. 


Pa.—Barrett’s Estate, 
99: 


Tenn.—Armstrong vy. 
Yerg. 201, 24 Am.D. 556. 


Eng.—Court v. Robarts, 
65, 7 Reprint 622. 


Ont.—Inglis v. Beaty, 2 Ont.A. 453. 


[a] Allowance of compound inter- 
est discretionary with court on con- 
sideration of circumstances. Court 
v. Robarts, 6 Cl.&F. 65, 7 Reprint 622. 


[b] In absence of showing that 
corporation was not honestly organ- 
ized for the transaction of general 
business under its charter, a loan by 
a trustee on proper security and ata 
satisfactory rate of interest will not 
be considered use of the money by 
him in his business so as to make him 
liable for compound interest because 
it was made to a corporation the stock 
of which was owned by him and his 
partner. Cornet vy. Cornet, 190 S.W. 
383, 269 Mo. 298. 


[c] Compound interest disallowed. 
—(1) Where trustees acted in good 
faith at all times, the imposition of 


1 Leg.Gaz. 
Campbell, ‘3 


6 CLE&F. 


] compound interest on annual balances 
was unjustified, although they had 
made inadvertent errors in their ac- 
counts, where such balances were 
constructive. Purdy v. Johnson, 248 
P. 764, 78 Cal.App. 310. (2) Where 
the trustee was given money to in- 
vest and to pay the principal and in- 
terest to the cestui que trust ‘wholly 
at his discretion,” the cestui que trust 
was not entitled to compound interest 
out of the estate of the trustee. Wall’s 
Estate v. Knott, (Mo.App.) 288 S.W. 
963. (3) ‘“‘Where there has been no 
willful or fraudulent mingling of the 
funds, no intention by the trustee to 
claim the funds as his own . but 
the mingling was either the result of 
mere thoughtlessness, or from a de- 
sire to more conveniently administer 
the trust fund, and where this was 
done by a husband for his wife, it 
does not present a case which re- 
quires a judgment for more than the 
allowance of simple interest.” Mc- 
Donald v. Hartford Trust Co., 132 A. 
902, 910, 104 Conn. 169. 


Increase in rate of interest for mis- 
conduct see supra § 713. 


98. Phillips v. Burton, 52 S.W. 1064, 
107 Ky. 88,21 Ky.L. 720; Maupin v. 
Dulany, 5 Dana ¢Ky.) 589, 30 Am.D. 
699; Church v. Church, 120 A. 428, 
122 Me. 459. See also supra § 713. 


[a] Thus, where a trustee deposit- 
ed a trust fund in a savings bank 
where interest would have been com- 
pounded semiannually, but the trustee 
withdrew it, and failed to prove that 
he paid such interest to the beneficia- 
ry during his life, he was chargeable 
with compound interest, which would 
have been received if the payments 
had been left in the fund up to the 
date of the beneficiary’s death, and 
thereafter with simple interest on the 
amount due at that time. Church v. 
Church, 120 A. 428, 122 Me. 459. 


[b] Where trustee should have 
loaned accruing interest every three 
years, it was compounded at such pe- 
riods and chargeable against him. 
Maupin v. Dulany, 5 Dana (Ky.) 589, 
30 Am.D. 699. 


Necessity of trustee accounting for 
interest received generally see supra 
§ 709. 


99. U.S.—Barney v. Saunders, 16 
How. 535, 14 L.Ed. 1047. 

Cal.—Adams v. Lambard, 22 P. 180, 
80 Cal. 426. 


Ga.—Hamilton vy. Reese, 18 Ga. 8. 
Md.—Smith v. Darby, 39 Md. 268. 


N.J.—Backes v. Crane, 100 A. 900, 
87 N.J.fq. 229; McKnight v. Walsh, 
23 N.J.Eq. 186 [aff 24 N.J.Hq. 498]. 


N.Y.—ULansing v. Lansing, 45 Barb. 
182, 31 How.Pr. 55, 1 Abb.Pr.N.S. 280. 


N.C.—Peyton v. Smith, 22 N.C. 325. 


Rig ebay a tg Estate, 2 Woodw. 
132. 
ie BE NOP v. Wells, 8 S.C. 
347. 


[§ 716 


of the trust instrument as to investments,? or will- 
fully omits to invest trust funds,* or disregards a 
direction for accumulation, or mingles trust mon- 
eys with his own estate,° 
so that it is extremely difficult or impracticable to 
ascertain with any degree of certainty what profit 
was realized from the trust fund,® or conducts him- 
self fraudulently in the management of the funds,‘ 
and in all other instances depending upon like prin- 


or fails to keep an account 


may be compounded either as a 


L., Adams Vv. Lambard;, ;220 P7280) 
80 Cal. 426; Hamilton v. Reese, 18 Ga’ 
8; Fall v. Simmons, 6 Ga. 265. 


2. Barney v. Saunders, 16 How. 
(U.S.) 535, 14 L.Ed. 1047; Hamilton v. 
Reese, 18 Ga. 8; Fall v. Simmons, 6 
Ga. 265; White v. Sherman, 48 N.E. 
128, 168 Il]. 589, 61 Am.S.R. 132; Win- 
der v. Diffenderffer, 2 Bland (Md.) 


166; Latimer v. Hanson, 1 Bland 
(Md.) eye 
3. Long v. Neeland, 4 P.(2d) 815, 


118 Cal.App. 203. 
Duty to invest see supra § 672. 
Failure to invest see supra § 708. 


4. Ky.—Clemens v. Caldwell, 7 B. 
Mon. 171. 


Md.—Ringgold v. nines old, 1 Harr, 
&G. 11, 18 Am.D. 250 


Mo.—Kane y. Kane, 48 S.W. 446, 146 
Mo. 605 


NS._Fowler v. Colt, 22 N.J.Eq. 44. 


N.Y.—King v. Talbot, 50 Barb. 453 
[mod on other grounds 40 N.Y. 76]; 
Lansing v. Lansing, 45 Barb. 182, 31 
How.Pr. 55, 1 Abb.Pr.N.S. 280. 


S.C.—Livingston vy. Wells, 
347. 


Va.—Russell’s Ex’rs vy. Passmore, 
103 S.E. 652, 127 Va. 475. 


Eng.—In re Barclay, [1899] 1 Ch. 
674; In re Emmet, 17 Ch.D. 142; Knott 
v. Cottee, 16 Beav. 77, 51 Reprint 705; 
Feltham v. Turner, 23 U.T.Rep.N.S. 
345; Raphael v. Boehm, 11 Ves.Jr. 92, 
32 Reprint 1023 [aff 13 Ves.Jr. 407, 33 
Reprint 347]. 


Ont.—Wightman vy. Helliwell, 
Grant Ch. 330. 


[a] Nonliability for compound in- 
terest in absence of directions for ac- 
cumulation.—Russell’s Ex’rs vy. Pass- 
more, 103 S.B. 1652; 127" Valera tb. 


5. Purdy v. Johnson, 248 P. 764, 78 
Cal.App. 310; Matter of Kernochan, 
11 N.E. 149, 104 N.Y. 618. 


[a] Trustee’s estate as being lia- 
ble after him. Matter of Kernochan, 
11 N.B. 149, 104 N.Y. 618; Farrell v. 
Wael 127 N.Y.S. 764, 142 App.Div. 


8 S.C. 


13 


Buty to invest see supra § 672. 


6. Long v. Neeland, 4 P.(2d) 815, 
118° Cal.App. 203. 


7. Fall v. Simmons, 6 Ga. 265. 
8. Fall v. Simmons, supra. 
[a] Refusal to account.—Equity 


will, in its discretion, allow compound 
interest against a trustee, as where 
he refuses to account. Myers v. My- 
CUS, Tepe eCrllG... ola, | LGieeA mas: 648; 
Wright v. Wright, 7°S.C.Mq. 185. 


[b] Conversion.—Where a son had 
converted a large share of his father’s 
estate, on a decree in accounting by 
the father’s executors, interest at the 
legal rate should be charged from the 
date of each conversion and com- 
pounded as a punishment. Clark v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 716-717] 


penalty,® or as a measure of damage for undisclosed 
A statute which al- 
lows compound interest only on an express written 
contract therefor does not apply to the accounting 


_profits and in place of them.'° 


of a derelict trustee.14 


Use by trustee for own benefit. In England, where 
the trustee has used trust moneys to his own benefit 
or advantage, he is chargeable only with simple in- 
terest, and compound interest is allowed only when 
the money has been used in trade,'? but there are 
some inconsistencies in the decisions of the Ameri- 
can courts as to what interest must be paid by 
trustees making personal use of the trust funds 
which eannot be harmonized,!? and the broad rule 
whereby they are chargeable with compound inter- 


Clark, 101 A. 300, 87 N.J.Eq. 504. 


[ce] Wrongdoing trustees are lia- 
ble to pay interest compounded with 
semiannual rests. Parker v. New 
England Oil Corporation, 13 F.(2d) 
158 [motion den sub nom. Hart v. 
Wiltsee, 16 F.(2d) 838, and vacated 
Lo E20), 9037: 


9. McKnight v. Walsh, 23 N.J.Eq. 
136 [aff 24 N.J.Eq. 498]; Jones v. 
Foxall, 15 Beav. 388, 51 Reprint 588. 


10. Barney v. Saunders, 16 How. 
(U.S.) 535, 14 L.Hd. 1047; Kane v. 
Kxane, 48 S.W. 446, 146 Mo. 605; Bobb 
v. Bobb, 4 S.W. 511, 89 Mo. 411; Cruce 
v. Cruce, 81 Mo. 676; Burdick v. Gar- 
Rick Ms ARAM Chee 2333 JAtty:.-Ge»ns 2 Vs 
Alford, 4 De G.M.&G. 843, 53 Eng.Ch. 
659, 43 Reprint 737. 


[a] Principle on which compound 
interest is allowed (1) is that the 
trustee has either actually or pre- 
sumably made it or ought to have 
made it. Hazard v. Durant, 14 R.I. 
25. (2) As the interest on the trust 
fund belongs to the beneficiary, the 
value of the use of it by the trustee 
is reached by compounding it. Long 
v. Neeland, 4 P.(2d) 815, 118 Cal.App. 
203. (3) The rule allowing compound 
interest for willful omission to invest 
trust funds was not adopted for the 
purpose of punishing the trustee’s in- 
tentional wrongdoing, but to enforce 
the equitable principle that a trustee 
shall not be permitted to profit from 
unauthorized use of the trust fund. 
Purdy v. Johnson, 248 P. 764, 78 Cal. 
App. 310. 


11. Pullis v. Somerville, 117 S.W. 
736, 218 Mo. 624. 


12. Burdick v. Garrick, L.R. 5 Ch. 
233; Williams v. Powell, 15 Beav. 461, 
51 Reprint 616; Jones v. Foxall, 15 
Beav. 388, 51 Reprint 588; Townend 
v. Townend, 1 Giffard 201, 65 Reprint 


885. But see Atty.-Gen. v. Solly, 2 
Sim. 518, 2 Eng.Ch. 518, 57 Reprint 
882 (holding that the trustee of a 


charity estate is not chargeable with 
interest with annual rests where he 
has used balances of rents in carry- 
ing on his trade). 


13. St. Paul Trust Co. v. Strong, 
88 N.W. 256, 85 Minn. 1. 


“A simple use of the trust funds by 
the trustee in his trade or business 
has not been viewed in the same light 
by all the courts considering the mat- 
ter. By some it has not been regard- 
ed as such a gross delinquency as to 
justify more than simple interest, 
especially in the absence of profits in- 
dicating a greater gain . while 
by others it has been denounced as 
eross delinquency and willful viola- 
tion of duty, justifying the charge 
of eompound interest.” Cruce. Vv. 
Cruce, 81 Mo. 676, 685. 


TRUSTS 


circumstances, '® 


[65 C.J.] 835 


est'* has been repudiated save under exceptional 
.as where such use is deemed a 
gross delinquenecy!® or willful violation of duty,17 
and the rule has been qualified in both English+® and 


American?® courts so that the beneficiary has the 
option of taking the profits or compound interest. 


Computation. 


tee.?° 


14. U.S.—Barney v. Saunders, 16 


How. 535, 14 L.Ed. 1047. 


Cal.—Bemmerly v. Woodward, 57 P. 
561, 124 Cal. 568; Faulkner vy. Hendy, 
36 P. 1021, 103 Cal. 15; Long v. Nee- 
land, 4 P.(2d) 815, 118 Cal.App. 2038; 
Purdy v. Johnson, 248 P. 764, 78 Cal. 
App. 310. c 


Conn.—State v. Howarth, 48 Conn. 
ee Clement v. Brainard, 46 Conn. 
74, 


Ga.—Hamilton v. Reese, 18 Ga. 8; 
Fall v. Simmons, 6 Ga. 265. 


Tll.—Lehman vy. Rothbarth, 42 N.E. 
Wik, LO TIS 2710; 


Ky.—Page v. Holman, 82 Ky. 573, 
6-Ky. Li 617; Clark iv.’\Anderson, 10 
Bush 99; Montjoy v. Lashbrook, 2 B. 
Mon. 261. = 


Md.—Diffenderffer v. Winder, 3 Gill 
& J. 311; Ringgold v. Ringgold, 1 
Harr.&G. 11, 18 Am.D. 250. 


Mo.—Pullis v. Somerville, 117 S.W. 
736, 218 Mo. 624; Kane v. Kane, 48 
S.W. 446, 146 Mo. 605; Bobb v. Bobb, 
4 S.W. 511, 89 Mo. 411. 


N.J.—Lathrop v. Smalley, 23 N.J. 
Eq. 192; McKnight v. Walsh, 23 N.J. 
Eq. 136 [aff 24 N.J.Eq. 498]. 


N.Y.—Matter of Kernochan, 11 N.E. 
149, 104 N.Y. 618; Cook v. Lowry, 95 
N.Y. 103 [aff 29 Hun 20]; Lansing v. 
Lansing, 45 Barb. 182, 31 How.Pr. 55, 
1 Abb.Pr.N.S. 280; Schieffelin v. Stew- 
art, 1 aonnsiGha620! at eAmeD B07, : 
Dixon v. Storm, 5 Redf.Surr. 419; Ber- 
wick v. Halsey, 4 Redf.Surr. 18. 


S.C.—Livingston v. Wells, 8 S.C. 


347. 


Va.—Russell’s Ex’rs v. Passmore, 
103 S.E. 652, 127 Va. -475. 


Ont.—Wightman vy. Helliwell, 13 
Grant Ch. 330; Small v. Eccles, 12 
Grant Ch. 37; Wiard v. Gable, 8 Grant 
Ch. 458. 


Liability for interest generally see 
supra § 707. 


1551-St.- Paul) Trust Co. v. Strong; 
88 N.W. 256, 85, Minn. .1; Cruce v. 
Cruce, 81 Mo. 676; In re Reed’s Es- 
tate 20 Mee Stove one wvwy OF oL.01,) woo VAY 
L.R. 941. And see supra text and note 
94. 


[a] General rule as not being stat- 
ed to the effect that compound inter- 
est must be exacted, but that it may 
be exacted. In re Reed’s Hstate, 259 
P. 815, 37 Wyo. 107, 55 A.L.R. 941. 


Liability for interest generally as 
dependent on circumstances see supra 
SLO 


16. 
17. 


Cruce v. Cruce, 81 Mo. 676.: 
Cruce v. Cruce, supra. 


*By ALBERT DEFOREST TYLER (§$ 717-738). 


A court of equity has power to 


compound interest annually, or at longer or short- 
er periods, according to the delinquency of the trus- 


[§ 717] H. Payment and Distribution of Proper- 
ty and Funds*—1. Necessity and Sufficiency in Gen- 
eral—a. General Statements. 
the trust property on termination of the trust is 
as much a part of the trustee’s duties as the ad- 


Final distribution of 


18. Jones v. Foxall, 15 Beav. 388, 
51 Reprint 588. 


[a] Necessity of proving trustee 
made profit.—Attorney-General v. Al- 
ford, 4 De G.M.&G. 843, 53 Eng.Ch. 
659, 48 Reprint 737. 


19. Windmuller v. Spirits Distrib- 
uting Co., 90 A, 249, 838 N.J.Eq. 6; Mc- 
Knight v. Walsh, 23 N.J.Eq. 136 [aff 
24 N.J.Eq. 498]. 


[a] Insufficiency of evidence to 
show use of trust moneys for his.own 
benefit by trustee. Russell’s Ex’rs 
Hoe enree LOSh SiH 6525 2 aia 


Rule applied to interest generally 
See supra § 713. 


20. Fall v. Simmous, 6 Ga. 265; 
Mathewson v. Davis, 61 N.E. 68, 191 
Ill. 391; Page v. Holman, 82 Ky. 5738, 
6 Ky.L. 617; Clark vy. Anderson, 10 
Bush (Ky.) 99; Clemens v. Caldwell, 
7 B.Mon. (Ky.) 171; Maupin v. Du- 
lany, 5 Dana (Ky.) 589, 30 Am.D. 699. 


[a] “Rests (1) should be regulat- 
ed by the circumstances peculiar to 
the case.” Maupin v. Dulany, 5 Dana 
(Ky.) 589, 594, 30 Am.D. 699. (2) As 
Cera ace interest see Interest § 


[b] Semiannual (1) (Parker v. 
New England Oil Corporation, 13 F. 
(2d) 158 [cert den sub nom. Hart v. 
Wiltsee, 16 F.(2d) 838; vacated 19 F. 
(2d) 903]) (2) rests have been made 
only whére the amounts received were 
large, and such as could be easily and 
at all times invested (Barney v. 
Saunders, 16 How. (U.S.) 535, 14 L. 
Ed. 1047). (3) Where profits retained 
by the trustee could not be ascertain- 
ed. Gould vi Gould, 213 N.Y-S. 3286, 
126 Mise. 54, 


[e] Annual (1) (Clemens v. Cald- 
well, 7 B.Mon. (Ky.) 171; Montjoy v. 
Lashbrook, 2 B.Mon. (Ky.) 261; Bobb 
Mv. “Bobbyef @Siwia cali si98 Momma Tal 
Backes v. Crane, 100 A. 900, 87 N.J. 
Kq. 229; McKnight v. Walsh, 23 N.J. 
Eq. 136 [aff 24 N.J.Eq. 498]; Cook v. 
Lowry, 95 N.Y. 103 [aff 29 Hun 20]; 
Jones v. Foxall, 15 Beav. 388, 51 Re- 
print 588; Harrison v. Mathieson, 36 
Ont.L. 347, 10 Ont.W.N. 549, 9 Ont. W. 
N. 170) (2) rests are made if the trust 
requires annual payments to be made 
to the beneficiaries (Windmuller v. 
Spirits Distributing Co., 90 A. 249, 83 
N.J.Eq. 6). 


{d] Biennial.—Clark v. Anderson, 
LOMBUSh iGCkey.) 9:9: 


fe] Triennial.—Maupin v. Dulany, 
5 Dana (Ky.) 589, 830 Am.D. 699. 


[f] egal rate with annual rests 
should be charged trustee who is 
guilty of gross neglect or fraud. 
Backes v. Crane, 100 A. 900, 87 N.J. 
Eq. 229. 
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ministration of the fund prior to 


trust does not become fully executed until the sub- 
ject matter of it has been properly paid over to the 
cestuis que trust according to the terms of the trust 
instrument,?? and the trust is not executed by al- 
lowing the property to remain in the possession of 
one of the cestuis que trust,?* or by payment to the 
On the other hand, the trust be- 


wrong person.?# 


21. In re Galloway, 248 N.Y.S. 153, 
139 Misc. 183. 


22. .Ala.—Glennon vy. Harris, 42 So. 
10038, 149 Ala, 236, 9 L.R.A.N.S. 214, 
13 Ann.Cas. 1163. 


Colo.—Bell v. Board of Com’rs of 
are County, 141 P. 861, 26 Colo.App. 


Ill.— Morgan v. Clayton, 61 Ill. 35. 


Md.—Smith v. Darby, 39 Md. 268; 
Reeder v. Cartwright, 2 Harr.&M. 469. 


N.Y.—Herzog v. Title Guarantee, 


€tc., (Cos, 103, NM. 885, 210) INeY too) 
mem; McArthur v. Gordon, 27 N.E. 
L033, L26MNGOY. 597, has A. 36.67. 


Ohio.—Hunt v. Freeman, 1 Ohio 
0. 


Pa.—In re Simpson’s Estate, 98 A. 
Soyeaos) Pa. 2. 


S.C.—Bacot v. Heyward, 5 S.C. 441; 
Harley v. Platts, 40 S.C.L. 310. 


[a] Power to execute trust is not 
defeated or impaired by a fraudulent 
and void conveyance of part of the 
trust property. Hunt v. Freeman, 1 
Ohio 490. 


[b] Legal owner of judgment in 
trust, coupled with an interest in 
himself, must, after collecting judg- 
ment, apply the proceeds in accord- 
ance with the interests of the parties. 
Bell v. Board of Com’rs of Lake Coun- 
ty, 141 P. 861, 26 Colo.App. 192. 


Cc] Rule applied.—Where a testa- 
tor’s will required the trustees of the 
property to pay over the income for 
a specified term to beneficiaries nam- 
ed, and to dispose of portions in case 
it did not produce an annual income 
of ten thousand dollars, and the trus- 
tees failed to dispose of the land to 
make up the income so charged, the 
trust cannot be terminated while the 
arrearages of income remained, and 
persons receiving the land as devisees 
in remainder after the end of the term 
are themselves chargeable as trus- 
tees. Allen v. Stewart, 100 N.E. 1092, 
214 Mass. 109. 


23. Reeder v. Cartwright, 2 Harr. 
&M. (Md.) 469. 


24, See infra § 718. 

25. Ala.—Tatum vy. Tatum, 20 So. 
341, 111 Ala. 209. 

Iowa.—Hale vy. Richards, 45 N.W. 


734, 80 Iowa 164. 
Md.—Conner y. Ogle, 4 Md.Ch. 425. 


Mass.—Hubbard v. Lloyd, 6 Cush. 
522, 538 Am.D. 55. 


N.J.—Conover v. Fisher, (Ch.) 36 A. 
948. 

N.Y.—Berdell v. 
590, 9 N.Y.St. 790. 

Pa.—Bonneville’s Pet., 
125. 

S.C.—MeNair vy. Craig, 15 S.E. 135, 
36 S.C. 100. 

Bie ory v. Western, [1898] 1 
Ch. 35 

[a] Sufficient execution of trust.— 
(1) A trustee’s responsibility as to 


trust funds ceases when he pays them 
into court in pursuance of an order 


Parkhurst, 45 Hun 


16 Pa.Dist. 


TRUSTS 


that time.2? A 


of the chancellor. Conner v. Ogle, 4 
Md.Ch. 425. (2) Where an officer of 
a bank, by, using its money without 
the consent of its directors, becomes a 
trustee for the bank as to property 
purchased therewith, the trust is dis- 
charged by his giving a note for the 
amount so used. Hale v. Richards, 
45 N.W. 734, 80 lowa 164. (3) Where 
the settlor’s widow is directed, out 
of the income to be paid her, to sup- 
port and educate a granddaughter, 
the latter’s support and education as 
a member of the widow’s family, 
without payment of money to her, is 
prima facie a reasonable performance 
of the trust, it appearing that during 
the settlor’s life she was a member 
of his family. Conover v. Fisher, (N. 
JtCh.)) 36VA. 9485 


{b] Payment to guardian.—Pay- 
ment may properly be made to for- 
eign guardian of cestui que trust. 
Bonneville’s Pet., 16 Pa.Dist. 125. 


[ec] Payment to mortgagee of 
trust fund.—(1) Trustees of a fund 
which is mortgaged are, under Con- 
veyancing and Law of Property Act 
(1881) § 22 subs 1, if they act hon- 
estly, and without notice of anything 
wrong, safe in handing over the mon- 
ey to the mortgagee on his receipt, 
and are not concerned to inquire 
whether any money remains due on 
the mortgage or not. Hockey v. 
Western, [1898] 1 Ch. 350 [appr Jef- 
fery v. Sayles, [1896] 1 Ch. 1]. (2) 
They are not, however, obliged to do 
so in all cases, and, if there is any 
circumstance which makes it reason- 
able for the trustees to decline to be 
satisfied with the statutory receipt, 
they will be justified in paying the 
money into court under the Trustee 
Act of 1893. Hockey v. Western, su- 
pra. (8) Where a trust fund of £1000 
is mortgaged for £400, the trustees 
are not bound to pay the mortgagee 
the whole amount of the trust fund, 
but only the amount due on the mort- 


gage. Jeffery v. Sayles, supra. 

26. See supra § 240 et seq. 

27. %Ill.—Weiderhold vy. Mathis, 204 
Ill.App. 3. 


Mass.—Wickwire-Spencer Steel 
Corporation v. United Spring Mfg. 
Co., 142 N.E. 758, 247 Mass. 565; Smith 
Vv. Haynes, 89 N.E. 158, 202 Mass. 531. 


Mo.—Stein v. National Bank of 
Commerce, 181 S.W. 1072. 


N.Y.—Matter of Wilkin, 75 N.E. 
1105, 183 N.Y. 104; In re Gargiulo’s 
Will, 286 N.Y.S. 148, 134 Mise. 182. 


By thea ae v. Clark, 74 Pa.Super. 


Vt.—Gray v. Brattleboro Trust Co., 
ZA Gis 80) a Wibeen (Os 


Va.—Bare’s Ex’rs v. Montgomery, 
NEO S08 MBO, sABy wees BY, 


[a] Education of beneficiary.—(1) 
Where the trust instrument created a 
trust fund, to be used in providing 
grandchildren with a liberal educa- 
tion, from the time they were fifteen 
years old, it was the duty of the trus- 
tees to defray the expenses of educa- 
tion in preparatory schools before 
college, as well as to pay the expens- 
es. of their collegiate education. 


comes extinguished and the trustee discharged trom 
liability on a full and complete compliance with the 
terms of the trust instrument and the proper satis- 
faction of the claims of the beneficiaries.?° 
provisions of the trust instrument, construed in ac- 
cordance with the general rules of construction,*® 
must be followed by the trustee in executing the 
trust and distributing the trust property or fund ;** 


The 


Where two of such grandchildren 
were living with their mother. who 
had been divorced from their father, 
it was none the less the duty of the 
trustees to reimburse her for money 
expended by her in the preparatory 
education of such grandchildren. Hill 
Vv. ‘Clark, 74 Pa.Super, 13950 ((2)) ile 
views of a mother having the custody 
of her children in regard to their edu- 
cation are entitled to fair considera- 
tion by the trustees who have charge 
of a fund providing for such educa- 
tion. The trusteeship cannot be used 
as a means to coerce the children to 
live with one of their parents, nor 
will a court of equity permit the 
wishes and directions of a testator, 
with respect to the education of his 
grandchildren, to be nullified by the 
inaction of the trustees or their fail- 
ure to perform their duties under the 
trust. Hill v. Clark, supra. 


[b] Support of children.—(1) Un- 
der a stipulation putting money in 
trust for the support of wife and 
children, payments made by the trus- 
tee on the requisitions of the wife, 
who had the care and custody of the 
children, were not improper. Gray vy. 
Brattleboro Trust Co., 122 A. 670, 97 
Vt. 270. (2) Where alimony decreed 
to a wife was by agreement deposited 
in a trust company, to be used for 
the support of the wife and children, 
ef whom she was awarded the custo- 
dy, it was not the duty of the trus- 
tee, as a matter of law, to administer 
the trust so as to provide for the sup- 
port of the minor children until they 
became _ self-supporting. ‘Gray v. 
Brattleboro Trust Co., Supra. 


[ce] Discretion of trustees.—The 
trustees, who are not otherwise men- 
tioned in a trust instrument, aside 
from the appointing provision, are to 
determine what are the needs of the 
several minors for advancements un- 
der the provisions of the will. Smith 
Veer cee: 89 N.E. 158, 202 Mass. 
531, 

{d] Insufficient execution of trust. 
—(1) Where money was left in trust 
for the settlor’s niece for life and 
then to remaindermen, the trustee 
does not discharge responsibility by 
delivering specific property to remain- 
dermen, except on their consent to 
acceptance thereof. In re Simpson’s 
state, 298 tAs 35,0253) Panstw 
Where a trustee acquired a_ third 
mortgage in violation of duties and 
gave it to complainants as distribu- 
tive share, and the mortgage was 
wiped out by foreclosure of a prior 
mortgage, complainants were entitled 
to have a substituted trustee take 
back the worthless mortgage and 
pay them money from the trust es- 
tate. Brown v. Fidelity Union Trust 
Co., 159 A. 809, 10 N.J.Mise. 555. 


[e] Termination under statutory 
authority.—Where a_ testamentary 
trust has been terminated as provid- 
ed by L. (1893) p 989 ¢ 452, L. (1896) 
p 559) cb 47, andi) Gis9 Dip 8507s 
417, authorizing the termination of 
trusts, on compliance with the speci- 
fied requirements of the statute, by 
the release of the beneficiary entitled 
to the income thereof, the surregate 
must distribute the proceeds of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but where the trustee is given a wide discretion in 
making distribution, a court of equity will not sub- 
stitute its own judgment for such diseretion,?® in 
the absence of fraud, or manifest error from which 
fraud might be inferred.2? It is not absolutely nee- 
essary in all cases that. payment be made directly 
to the beneficiary, for, where the trust is for the 
support and maintenance of the cestui que trust, 
expenses incurred or money expended for such sup- 
port and maintenance are proper charges and cred- 
its,*° although there was no previous order of the 
chancery court authorizing the expenditure;?! but 
the expenditure must be a proper one,*? and such 
as would have been authorized by the court, had 
application been made to it in the first instance. oa 
Services performed by the cestui que trust for the 
trustee will go toward lessening any charge for 
maintenance made by him.** Where a deed was sub- 
ject to a specified annual charge for the support of 
the grantor’s daughter who was confined in an 
asylum, to be paid so long as she lived, payments 
by the father to the asylum for such support were 
held to relieve the grantee from his obligation.®® 


Presumptions. There is a legal presumption that 
a trustee has faithfully executed his trust, unless 
the contrary is satisfactorily shown,*® and, where 
a trustee was directed to convey to a devisee on 
his attaining his majority, a conveyance at any 
time afterward may be presumed, although less than 
twenty years;*? but evidence that merely establish- 
es the existence of a trust does not raise a presump- 
tion that it has been executed and the legal estate 
transferred to the cestui que trust.?* 


Liability of succeeding trustee. Where the trust 


estate exactly as if the trust had 


terminated under the provisions of|for. Campbell 
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support and be allowed a credit there- 
v. Mansfield, 
593, 104 Miss. 533, 45 L.R.A.N.S. 446. 


[65 C.J.] 837 


fund, is actually or potentially in the hands of a 
successor to the original trustee, the cestuis que ° 
trust must look to such successor for any payments 
due them.*®® 


Double fiduciary character.4° Where a person is 
clothed with a double fiduciary capacity, and the 
balance remaining on a full execution of one trust 
belongs to the other, if the amount has been defi- 
nitely and authoritatively ascertained, and the fund 
is then in the trustee’s hands,.the law makes the - 
transfer;*! and, where a trustee is also executor, his 
trusteeship is not terminated by his being discharged 
by the court from his executorship.4? If a trust 
company is both trustee and executor under a will 
leaving property in trust, to pay the income to the 
testator’s widow for hfe and to certain remaindeyr- 
men after her death, and she dies before the pay- 
ment of any income, and before the fund reaches 
the hands of the trustee, distribution of the accrued 
income to her personal representatives must be made 
by the trust company as trustee, and not in its ca- 
pacity of executor.** 


Indebtedness of beneficiary or distributee to es- 
tate. A debt due to the trust fund by an insolvent 
beneficiary may be set off against his distributive 
share.t# Where a father created a trust in certain 
property, including notes made by two of his sons, 
the net income to be paid to the settlor and his 
wife for life, and on their death the fund to be dis- 
tributed, the notes bore interest until final distribu- 
tion of the funds, and the sons’ distributive shares 
were chargeable with the unpaid interest.*® 


Termination of power.*® The death of the life 
beneficiary,** or the judgment of a court of compe- 


40. Duties as to payment of in- 


61 So.| come see infra § 730 


the will. In re U. S. Trust Co., 67 N. 41. Fenton vy. Hall, 85 N.E. 936, 
BH, 614, 175 N.Y. 304 [rearg den68'| "3a. Owsley wOWsler ly S. Weed, | 23eiTiL. cone (ama Harrison, 81 
N.B. 1125, 176 N.Y. 563]. 25 Ky.L. 1194; Berryhill’s Appeal, 35|N.C. 208. 

Construction and operation of tes-| Pa. 245; Sparhawk v. Buell, 9 Vt. 42. Glennon v. Harris, 42 So. 1003 
tamentary trusts generally see Wills| 41. 149 Ala. 236, 9 L.R.A.N.S. 214, 13 Ann. 
[40 Cye 1756 et seq]. [a] Charge for maintenance will| Cas. 1163. 


23. 
754, 


In re Whitney’s Estate, 248 P. 
78 Cal.App. 638. 


29. Laffoon v. Balkwill, 111 P. 455, 
60 Wash, 401. 

30. Cal.—Purdy v. Johnson, 248 P. 
764, 78 Cal.App. 310. 

Ga.—Hardy v. Park, 28 Ga. 369. 


Ky.—Bates v. Montgomery, 28 S.W. 
NGSa ty cyt, AO: 


Md.—Burroughs v. Bunnell, 16 A. 
447, 70 Md. 18. 
Mass.—Scott v. Rand, 118 Mass. 
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N.C.—Walker v. Woodhouse, 100 S. 
E.- 132, 178 N-C. 57. 


Pa.—Griffith’s Est., 10 Pa.Co. 307. 


Vt.—Williams v. Haskins, 29 A. 
371, 66 Vt. 378. 


31. Campbell v. Mansfield, 61 So. 
593, 10: Miss. 533, 45 L.R.A.N.S. 446. 


[a] Ineffective appointment of 
guardian.—One whose appointment as 
guardian to manage property and 
pay the income therefrom to testa- 
tor’s children was ineffectual, be- 
cause the mother of the children was 
still living, and who then held the 
property as trustee under the will, 
could, without any order of the chan- 
cery court, apply the income to their 


not be allowed where it is a mere 
afterthought on the part of the trus- 
tee, and the intention to make it was 
obviously not made known to or con- 
sented to by the cestui que trust. 
OMe v. Owsley, 77 S.W. 394, 25 Ky. 


[b] Traveling expenses.—A trus- 
tee is not entitled to a credit for trav- 
eling expenses incurred in order to 
make payments to his cestui que 
trust, residing in another city, where 
such expense was incurred against 
her express remonstrances. Berry- 
hill’s Appeal, 35 Pa. 245. 


33. Dewey v. Bunker, 141 N.E. 117, 
246 Mass. 435; Sparhawk v. Buell, 9 
Vt. 41. 


34 Jennings v. 
(Ky.) 127. 

35. Broughton v. Weller, 
App. 190. 

36. Maccubbin vy. Cromwell, 7 Gill 
& J. (Md.) 157. 


37. England v. 
100 Reprint 1243. 


Time of payment generally see in- 
icy GG), 


38. Guphill v, Isbell, 17 S.C.L. 230, 
19 Am.D. 675. 


39. Grebel’s Hst., 


Davis, 5 Dana 


174 Ill. 


Slade, 4 T.R. 682, 


9 Pa.Dist. 441. 


Executors as trustees generally see 
supra §§ 507-517. 


43. In re Hagerstown Trust Co., 
86 A. 982, 119 Md. 224. 


Payment of income and accumula- 
tions generally see infra § 730 et sea. 


44, McClelland v. Merchants’ & 
Miners’ Nat. Bank of Idaho Springs, 
236 P. 774, 77 Colo. 302. 


[a] Rule applied.—In a suit for 
an accounting by the beneficiaries of 
a trust against the executor of their 
trustee, where some of the beneficia- 
ries were individually indebted to the 
trustee’s estate, such indebtedness 
does not affect the balance of the 
fund found due on the accounting, 
since such claims are not within the 
principles of set-off; but the indebted 
beneficiaries will be required to do 
equity by paying those debts before 
they receive their share under the ac- 
counting. Alexander v. Fidelity 
Trust Co., 288 F. 938 [rev on other 
grounds 243 FB. 162, 156 C.C.A. 28]. 


Ses In re Barr; 83) A.) 202; 284 Pa: 
46. Termination of trust see supra 
§§ 124-136. 


47. In re Miller’s Will, 178 N.E. 
555, 257 N.Y. 349; Matter of Tizom- 
as’ Will, 172 N.E. 518, 254 N.Y. 292. 
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tent jurisdiction directing distribution of the trust 
estate,*® has been held not to affect the power and 
duty of the trustees to divide the trust fund and pay 


it over to those entitled thereto. 


[§ 718] b. Person Entitled to Payment, and Effect 
In executing the 
trust, the trustee must pay over the trust estate or 
proceeds thereof to the person or persons entitled 
thereto, directly or through his or their represent- 
 atives,°® and his liability to the beneficiaries is not 
discharged by payment to a person not entitled 
thereto,®! even though he acts under advice of coun- 
sel,°? unless the beneficiary elects to proceed against 
the payee,®® although it has been held that, in the 
absence of fraud or collusion between the trustee 
and the payee, the beneficiary cannot call on the 
If a person adjudged to be a 
beneficiary in a testamentary trust does not choose 


of Unauthorized Payments.*® 


payee to refund.®>4 


48. In re Miller’s Will, 178 N.E. 


555, 257 N.Y. 349 


49. Persons entitled to income and 
accumulations see infra §§ 730, 731, 
734. . 


50. U.S.—Darlington v. Turner, 26 
S.Ct: 630, 202 U.S. 195,° 50 L.Ed. 992 
cay on other grounds 24 App.D.C. 
Oodle 


Iowa.—Murphy v. Murphy, 181 N. 
W. 398, 190 Iowa 1221. 
Ky.—Garth v. State St. Baptist 


Church, 96 S.W. 1124, 29 Ky.L. 1176 
(grantor held entitled to the pro- 
ceeds). 


Mo.—In re Mays’ Estate, 196 S.W. 
1089, 197 Mo.App. 555. 


N.H.—Brown v. Berry, 
71 N.H. 241. 


N.J.—Lippincott v. Stottsenburg, 20 
A. 360, 47 N.J.Eq. 21. 


Ohio.—Nagel v. Zumstein, 
N.P.N.S. 385. 


Pa.—Duval’s Appeal, 38 Pa. 112. 


Va.—Harvey v. Steptoe, 17 Gratt. 
(58 Va.) 289. 


Eng.—Davis v. Hutchings, [1907] 1 
Ch. 356. ' 


[a] Construction of trust deed.— 
Under a trust deed executed by hus- 
band and wife, coupled with a posi- 
tive injunction that on the death of 
the grantors the trustee should con- 
vey to their surviving children, if one 
or more of the children were not then 
living such share as would have gone 
to such child or children to be con- 
veyed to his or their heirs, the bene- 
ficiaries could not be definitely known 
until the death of the grantors, in 
which event it was the duty of the 
trustee to convey the property to their 
children then living and to the heirs 
of a deceased child or children. Mur- 
phy v. Murphy, 181 N.W. 398, 190 Iowa 
1221. ' 


{[b] Payment to representatives of 
beneficiary.—(1) In event of the death 
of the beneficiary, the proceeds should 
be paid to his personal representa- 
tives (lippincott v. Stottsenburg, 20 
AP 360, 40" INdeed.) Zio In re; Umion 
Trust Co. of New York, DO ING Yeas. 
437, 77 Misc. 88, 9 Mills 341; Waugh 
v. Wyche, 2 Drew. 318, 61 Reprint 
742) @)wand it-is-also, proper, for 
trustees under a will to place a por- 
tion of the proceeds of the residuary 
estate in the hands of the executrix, 
who is also mother of the cestuis que 
trustent (Duval’s Appeal, 38 Pa. 112), 
(3) or in the hands of the father of 


52 A. 870, 


9 Ohio 
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ant appears.°' 


erwise not.®1 


and compel the 


the beneficiaries, where the law of the 
state makes him their natural guard- 
jan during minority and entitled to 
the use of their property (Darlington 
v. Turner, 26 S.Ct. 630, 202 U.S. 195, 
50 L.Ed. 992 [rev 24 App.D.C. 573]); 
(4) but it is not proper to make 
payment directly to a grandchild of 
the testator, where the latter’s intent 
appears to have been to prevent 
grandchildren from spending their 
shares before majority (Brown y. Ber- 
ry, 52 A. 870, 71 N.H. 241). 


[c] Payment by trustee to him- 
self.—Where a person holding prop- 
erty in trust to pay deBts is also ad- 
ministrator of the settlor, and he 
sells the property, it is his duty to 
pay to himself as trustee so much of 
the surplus money remaining after 
payment of the debts as arose from 
real estate, and to himself as admin- 
istrator so much of such surplus as 
arose from the sale of the personal 
estate or the collection of debts. Har- 
vey v. Steptoe, 17 Gratt. (50 Va.) 289. 


51. U.S.—Kendall v. De Forest, 101 
PY P16), 4b YCVOLAL® 259): 


Ala.—Glennon vy. Harris, 42 So. 
1003, 149 Ala. 236, 9 L.R.A.N.S. 214, 
13 Ann.Cas. 1163. 


Conn.—Lawrence v. Security Co., 
15 A. 406, 56 Conn. 423, 1 L.R.A. 342. 


pee e eae v. Burnett, 9 Ind. 
528. ‘ 


La.—Sparrow’s Succession, 2 So. 
501, 39 La.Ann. 696. 


Md.—Galard v. Winans, 74 A. 626, 
111 Md. 434; Owings v. Rhodes, 9 A. 
903, 65 Md. 408. 


Mass.—Dodd v. Winship, 
689, 144 Mass. 461. 


N.C.—Burris v. Brooks, 24 
TUS IN. Ca US8i9e 


Tenn.—Wasson v. Garrett, 2 Baxt. 
477. 


Eng.—Haves v. Hickson, 30 Beav. 
136, 54 Reprint 840; Lawrence v. 
Blake, 8 CL&F. 504, 8 Reprint 198; 
Hutchins v. Hutchins, 15 Jur. 869; 
Wright v. Chard, 6 Jur.N.S. 476; Mar- 
getts v. Perks, 34 L.J.Ch. 109; Boul- 
ton v. Beard, 3 De G.M.&G. 608, 52 


11 N.E. 


Eng.Ch. 473, 48 Reprint 239; Sporle v. 
Barnaby, 10 Jur.N.S. 1142; Hopkins 
v. Myall, 2 Russ.&M. 86, 11 Eng.Ch. 


86, 39 Reprint 327; Harrison v. Ran- 
dall, 9 Hare 397, 41 Eng.Ch. 397, 68 
Reprint 562. 


[a] Payment to beneficiary’s fa- 
ther who is cotrustee insufficient to 
relieve trustee from liability. Law- 


Payment to assignee or claimant of fund.*® 
ment should be made to the assignee of a benefici- 
ary’s share where the trustee has sufficient notice of 
the assignment,°? and has investigated and satisfied 
himself as to the assignee’s title.?® 
tributes the property without regard to claims 
against, or assignments of, any part thereof, he 
must bear the loss,®® provided he has due notice of 
the claim or assignment before distribution ;°° oth- 
Where beneficiaries are induced by 
fraud to assign their interests, and the trustee, with- 
out knowledge of the fraud, pays the assignee, the 
trust 1s executed,®? and the trustee cannot sue, on 
behalf of the beneficiaries, to-cancel the assignment 


[§§ 717-718 


to claim and receipt for his share, it 1s the duty of 
the trustee to ner such share until the proper eclaim- 


Pay- 


If a trustee dis- 


assignee to account.°* Where one 


rence v. Blake, 8 Cl&F. 504, 8 Re- 


print 198. 


52. Boulton v. Beard, 3 De G.M.& 
Segue 52 Eng.Ch. 473, 43 Reprint 


53. Fowler v. Bowery Sav. Bank, 
21 N.E. 172, 113 N.Y. 450,-10 Am.S.R. 
479, 4 L.R.A. 145, 2 Silv.A. 280, 28 
Abb.N.Cas. 133. 


54. Wasson v. Garrett, 
(Tenn.) 477. 


55. In re Mays’ Estate, 196 S.W. 
1039, 197 Mo.App. 555. 


56. Validity of nee darraa or 
transfer see supra §§ 303-306. 


57. Seger v. Farmers’ L. & T. Co., 
68 N.B. 1124, 176 N.Y. 589. 


58. Davis v. Hutchings, 
Ch. 356. 

[a] This does not mean, however, 
that the trustee has any authority to 
require the delivery to him of the as- 
signment and other documents of ti- 
tle before paying the share to the as- 


2 Baxt. 


[1907] 1 


ayer In re Palmer, [1907] 1 Ch. 
eee Wright v. Chard, 6 Jur.N.S. 


60. Stephens v. Green, 


[1895] 2 
Ch. 148; 


Mutual Life Assur. Soc. v. 
Langley, 32 Ch.D. 460; Hodgson v. 
Hodgson, 2 Keen 704, 15 Eng.Ch. 704, 
48 Reprint 800; Carling Brewing, etc., 
Co. v. Black, 6 Ont. 441. 


[a] Where there are two trustees, 
it is the duty of both to act in the 
distribution of the estate and for both 
to consider what notices each has re- 
ceived of charges on, or assignments 
of, the share of a cestui que trust. In 


S.E. 521, 


re Wyatt, [1892] 1 Ch. 188. 


61. Seger v. Farmers’ L. & T.,Co., 
68 N.E. 1124, 176 N.Y. 589; Allmond 
v. Russell, 40 NRG. 2 86: Detwiler v. 
Gates, 13 Ohio Cir.Ct. 648, 7 Ohio Cir. 


pee 543; Hallows y. Lloyd, 39 Ch.D. 
[a] New trustees (1) are not lia- 


ble for loss arising from their ignor- 
ance of charges, where there was 
nothing in the trust instrument, de- 
livered to them, which would give 
them notice. Hallows v. Lloyd, 39 Ch. 
D. 686. (2) Nor are they bound to 
inquire of their predecessors as to 
the existence of charges. Phipps v. 
Lovegrove, L.R. 16 Eq. 80. : 


62. Lovato v. Catron, 148 P. 490 
20 N.M. 168, L.R.A.1915H 451. 


63. Lovato v. 


Catron, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of two trustees, holding the trust fund, pays a debt 
due from one of the beneficiaries, under an agree- 
ment that whatever might. be distributed to such 
beneficiary should be applied to reimburse the trus- 
tee, a subsequent assignee of her distributive share 
cannot require the other trustee again to pay the 
amount previously appropriated by his cotrustee 
under the agreement.°+# 


Taking release or indemnity. To obviate his re- 
sponsibility for loss from payment to the wrong 
person, the trustee may, on making payment, right- 
fully demand some sort of a discharge from the ces- 
tui que trust,®°® although perhaps not a release under 
seal,°® and is also entitled to a release by attaching 
creditors before surrendering control of the fund.®? 
But, where the trustee distributes the trust fund 
under the direction and order of the court, he is 
indemnified by the order itself, and needs no re- 
lease.*S Where the court declares a beneficiary le- 
gally dead because of the presumption arising from 
his unexplained absence, and appoints an adminis- 
trator, the trustees are not bound to pay over his 
share of the fund to the administrator, without re- 
celving indemnity against loss by reason of any sub- 
sequent demand of the beneficiary or any person 
claiming under him.°® A release executed by an 
infant cestui que trust is not binding on him after 
coming of age,’?° and a release executed by a person 
shortly after attaining his majority will be looked 
on with suspicion .by the court.71 A release exe- 
cuted by mistake is inoperative.’? 


64. Owens v. Barroll, 40 A. 880, 88 ; 366, 137 Misc.- 226. 
Mad. 204. Warr meal bkemberienigs yn ics 
65. Chadwick v. Heatley, 2 Coll. | (Mass.) 66. 
137, 38 Eng-Ch. 137, 63 Reprint 671; Ei EPreroatn 
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Gratz, 6 Wheat. (U. 
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Recovery back of payments made by mistake. A 
trustee who, through mistake in reading terms of 
the trust instrument, pays the trust fund to a per- 
son not entitled thereto, may recover it back from 
the payee.7? 


[§ 719] c. Time of Payment or Distribution in 
General.?4 While it is the duty of a trustee te 
make reasonably prompt distribution of the trust 
property,’® unless the beneficiary acquiesces in. a 
delay,’® the trust does not become extinguished by 
the failure of the trustee to accomplish its purpose 
within a reasonable time,‘* although the lapse of a 
long period of time raises a presumption of the 
discharge and extinguishment of the trust.’® 


[§ 720] d. Reimbursement of Trustee for Ad- 
vances and Overpayments. In some cases it has been 
held that a trustee is entitled to no eredit or reim- 
bursement for payments made by him prior to the 
time contemplated by the trust instrument or for 
advances made to the cestui que trust at a time when 
no funds are available,*® especially where the trust 
instrument contains a special provision against an- 
ticipation ;°° but the general rule is that such pre- 
mature payments or advances by the trustee entitle 
him to reimbursement,*! provided the loans or ad- 
vances were for purposes authorized by the trust 
instrument,*? and notwithstanding a prohibition in 
the trust instrument against anticipation,®? such re- 
imbursement to be out os funds subsequently becom- 
ing due to the beneficiary to whom the loan or ad- 
vance was made,®* but not out of other funds or 


[b] Rule applied.—A trustee, re- 
quired to pay income to a husband 
during his life, on his death to his 
widow, who by inadvertence paid to 
the widow income accruing between 


Clark, 5 Allen 


‘Matter of Wright, 3 Kay & J. 419, 69 
Reprint 1173. 


66. King v. Mullins, Drew. 308, 61 
Reprint 469; Matter of Wright, 3 Kay 
-& J. 419, 69 Reprint 1173. 


[a] Trustees paying money to oth- 
er trustees are entitled to no more 
than a written acknowledgment of 
the receipt of the money. In re Ca- 
ter, 25 Beav. 366, 53 Reprint 676. 


67. /Seipe’s Est., 1 Pa.Dist. 26, 11 
PasCo. 2: 


68. Fisher v. Schwabacher Hard- 
ware Co., 186 P. 649, 109 Wash. 257. 


69. Donovan vy. Major, 97 N.E. 231, 
753° TST 79% 
70. Overton v. Banister, 3 Hare 


503, 25 Eng.Ch. 503, 67 Reprint 479. 


"71, Parker \v..° Bloxam, 20, .Beav. 
295, 52 Reprint 616. 


72. Hore v. Becher, 12 Sim. 465, 35 
Eng.Ch. 393, 59 Reprint 1211. 
73. Union Trust Co. of New York 


v. Gilpin, 84 A. 448, 235 Pa. 524. 
74. Cross references: 

Reservation of funds to meet con- 
tingencies see infra § 721 

Time of: 
Payment of income see infra § 730. 
Transfer or conveyance to benefici- 

ary see infra § 725 


75. Smallwood v. Lawson, 208 S.W. 
808, 183 Ky. 189; Taylor v. Abert, 23 
S.W. 962, 15 Ky.L. 515; In re Lathers’ 


Will, 243. N. YS. 866, 137- Misc, 226. 
See Weiderhold v. Mathis, 204 Ill. 
App. 3. 


76. In re Lathers’ Will, 243 N.Y.S. 


S.) 481, 5 L.Ed. 311. 


79. Dodd vy. Winship, 11 N.E. 
144 Mass. 461. 


» 80.; Leach v.. Way, 5 LaJ.Ch,.100, 


81. Conn.—Cole v. Hawley, 111 A. 
892, 95 Conn. 587. 


_ll.—Reardon Vv. Taft, 235 Tl App: 
oO. 


588, 


Mo.—Oellien v. Galt, 131 S.W. 158, 
150 MolApp: 537. 


N.Y.—In re Toucey’s Hstate, 234 N. 
Y.S-249, 226 App: Div. 771;- Smith’ v. 
Bouton, 223 N.Y.S. 164, 221 App.Div. 


3173) Mallory y. Clark, 9) Abb. Pr. "358, 
20 How.Pr. 418. But see Matter of 
Odell,<2 NY Se(o2, 1) Conn Surre91 5 


Inj ne Sones, LOIN Vesite 1765 [atte ING 
Y.S. 127, 48 Hun 620] (both holding 
that a trustee who pays money to the 
beneficiary of the income, at a time 
when no income was due, cannot re- 
imburse himself out of income sub- 
sequently coming into his hands); 
Van Vechten v. Van Veghten, 8 Paige 
104 (holding that, where land was de- 
vised in trust, to sell it and support 
the testator’s children out of the prin- 
cipal and income, with remainder over 
after the death of the children, the 
trustees could not appropriate either 


principal or income in advance). 
Pa. g, 1 Binn. 
488, 2 Am.D. 469. 


S.C.—Mathews v. Drasaud, SLES. 
Eo. 25. 
And see cases infra notes 82-85. 


[a] Law implied promise on the 
beneficiary’s part to repay to the trus- 
tee advances made to her at her re- 
quest out of his own funds. Cole v. 
Mawley; 111 A. 892, 95 Conn. 587. 


the last payment to the husband and 
the date of his death, is entitled to 
credit itself, in an action brought to 
‘settle its account, with the like sum 
out of income subsequently accruing 
and otherwise due the widow. Eq- 
uitable Trust Co. of New York v. Mil- 
Ler So NYS. oO Olle 


[e] Mortgage taken by trustee 
from the cestui que trust to secure 
money advanced may be retained as 
security for such advances. Mathews 
v. Dragaud, 3-8.C. Eq. 25. 


Overpayments see infra text and 


notes 90-94. 
82. Taylor’s Appeal, 11 A. 307, 7 
Pa.Cas. 466. 
83. Dexter’s Appeal, 23 A. 604, 147 
Pa. 410. 
Pye Ala.—Foscue v. Lyon, 55° Ala. 
Ky.—Anderson v. Kemper, 76 S.W. 


122, *T16 Ky. 339, 25 Ky.L. 538. 


N.J.—Ballantine v. Young, 70 A. 
668, 74 N.J.Eq. 572 [aff 75 A. 1100, 76 
N.J.Eq. 613]; Furniss v. Leupp, 58 A. 
SARC IN. SG bh 59% 


N.Y.—Smith v. Bouton, 223 N.Y.S. 
164.221 .App.Div. -317%4- Sbhquitable 
Trust Co. of New York v. Miller, 185 
N.Y.S. 661; Mallory v. Clark, 9 Abb. 
Pr: 358, 20 How.Pr. 418. 


Pa.—Crane’s Estate, 34 A. 348, 174 
Pa. 613; King’s Hstate, 9 Pa.Co. 74. 


Eng.—Anson v. Potter, 13 Ch.D. 141. 


[a] Advancement to pay life in- 
surance premium benefiting infant 
life beneficiaries of trust is charge- 
able against insurance of which in- 
fants were sole beneficiaries. In re 
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property..> Remaindermen, after a trust estate for 
life, cannot complain of the payment and use of a 
part of the income before it acerued, if the life 
tenant lived long enough to become entitled to the 
amount prematurely paid.*® The trustee has no 
right to sell the trust property to reimburse himself 
for advances,** unless the trust instrument author- 
izes him to sell in case the income proves insufficient 
for the maintenance of the beneficiary.*® Where a 
trust instrument specified the purposes for which the 
trustee shall make advances, when necessary, the 
trustee is not bound to make an advance for any oth- 
er purpose.®® 


Overpayments. A trustee is entitled to reimburse- 
ment for any overpayments made to the benefici- 
ary,?® and ean retain the same out of any funds 
remaining in his hands,®+ but such overpayments 
are not a lien on land conveyed to the beneficiary 
under the directions of the trust instrument,®? or 
on land in which a beneficiary has invested the over- 
payment.®? On the other hand, it has been held that 
overpayments, voluntarily made with full knowledge 
of all the facts, cannot be recovered back, and will 
not afford a basis for any claim of set-off against 
subsequent payments.°* 


Loan to beneficiary by trustee prior to his ap- 
pointment. A trustee who has loaned money to the 


Toucey’s Pstate, 234 N.Y.S. 249, 226 


ADPPp.I Vs V CLs L. 1562. 


TRUSTS 


Young v. Bullen, 43 S.W. 687, 19 Ky. 
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beneficiary before his appointment as trustee has 
no equitable len on the income of the trust property 
for the repayment of such loan,?® nor ean he set off 
the amount thereof in an action against him by an 
assignee of the income.?® 


Fraudulent payments. Where the trust instru- 


‘ment directs the trustee to distribute the estate aft- 


er all the debts have been paid, but the trustee 
wrongfully advances money to the beneficiary to 
enable him to avoid payment to his creditors, such 
trustee is personally liable for the amount wrong- 
fully advanced, if the interest of the beneficiary is 
not sufficient to satisfy the judgment of the ered- 
bowed 


Interest is allowable on advaneces,®® provided, as 
held in some cases, there were no trust funds avail- 
able at the time the advances were made,®® but not 
where there were available funds at that time.! 


[§ 721] e. Reservation of Funds To Meet Con- 
tingencies.? In distributing a trust fund, a suffi- 
cient part of the fund should be left in the trustee’s 
hand to meet future contingencies,? and a liberal 
discretion is allowed the trustee to withhold income 
temporarily, in order to create a sinking fund for 
such contingencies. Where trustees, to whom a 
homestead was given in trust to be maintained as 
a home for the settlor’s wife and children, were di- 


98. Marks v. Semple, 20 So. 791, 
Lda AVat. 63'%5 . 


{b] Payments in anticipation have 
been held to be justified by the terms 
of the trust instruments and the sur- 
rounding circumstances, in some cas- 
es. Anson v. Potter, 13 Ch.D. 141; 
Hayes v. Oatley, L.R. 14 Eq. 1; Mills 
v. Osborne, 7 Sim. 30, 8 Eng.Ch. 30, 
58 Reprint 748. 


{c] Application and limitation of 
rule.—(1) Where the trustee, in pay- 
ing the annual interest to the life ten- 
ant, advanced more than was due, and 
subsequently resigned the trust, the 
estate being placed in the hands of a 
receiver pending a settlement of the 
trust, it was competent for the court 
to direct the receiver to apply accru- 
ing interest due the life tenant to the 
indemnity of the trustee. Foscue v. 
Lyon, 55 Ala. 440. (2) Under the 
terms of a trust for testatrix’s son 
for life, with remainder over of any- 
thing left at his death, it was held 
proper, on making an advancement to 
the son out of principal, to sequester 
part of the income for repayment. 
Johnson vy. Johnson’s Trustee, 176 S. 
W. 199, 164 Ky. 724. (3) Where trus- 
tees, by reason of an advancement of 
their personal funds, had become 
creditors of the trust, a judgment ap- 
propriating one half of the net in- 
come to the repayment of such ad- 
vancement, subject to the original 
trust to pay so much of the income 
as was necessary for the cestui que 
trust’s support, should be construed 
as only authorizing an appropriation 
to the trustees after a _ sufficient 
amount had been appropriated for the 
cestui que trust’s support. Anderson 
v. Kemper, 76 S.W. 122, 116 Ky. 339,, 
25 Ky.L. 538. (4) Where a trustee 
has, in good faith, paid out, for the 
support and maintenance of the ces- 
tui que trust, the amour of certain 
collections before they were actually 
made, a judgment refusing to compel 
him to pay such sums on a debt of the 
cestui que trust will not be disturbed. 


[ad] Im substituting new trustee 
the proper course to secure the for- 
mer trustee for advances due him 
from the estate is to order the new 
trustee to pay the amount out of the 
first moneys received from the estate. 
Mallory v. Clark, 9 Abb.Pr. (N.Y.) 358, 
20 How.Pr. 418. 


[e] frustee is not liable for pay- 
ment made tc infant cestui que trust, 
on the false representation by herself 
and her parents, that she had attain- 
ed the age of twenty-one. Overton v. 
Banister, 3 Hare 503, 25 Eng.Ch. 503, 
67 Reprint 479. 


85. Marks v. Semple, 20 So. 791, 
111 Ala. 687; Foscue v. Lyon, 55 Ala. 
440; Billig v. Naglee, 9 Cal. 683. 


86, Tolley v. Hamilton, 91 So. 610, 
206 Ala. 634. 


87. Loring v. Salisbury Mills, 125 
Mass. 138. 


88. Smith v. Greeley, 
67 INtHE 3:77. 


89. U. S. Morte. Co. v. Marquam, 
COM Patol thy el Ore Sols 


90. Marks v. Semple, 20 So. 791, 
111 Ala. 637; Foscue v. Lyon, 55 Ala. 
440; In re Watson, 142 N.Y.S. 1058, 
81 Misc. 89, 10 Mills 408; Taylor’s 
Appeal, 11 A. 307, 7 Pa.Cas. 466. See 
also infra § 730. 


30 A. 413, 


91. Marks v. Semple, 20 So. 791, 
111 Ala 63. 

92. Marks v. Semple, supra. 

93. Foscue v. Lyon, 55 Ala. 440. 

94. Fanning v. Main, 58 A. 472, 77 
Conn. 94. 

95. 


Abbott v. Foote, 15 N.E. 773, 
146 Mass. 3338, 4 Am.S.R. 314. 


96. Abbott v. Foote, supra, 


97. Slusher vy. Coates, 250 P. 617, 
120 Or. 338. 


For later cases, developments and changes in the law see Annotations, 


99. King v. Talbot, 40 N.Y. 76; 
on v. Lowry, 29 Hun 20 [aff 95 N.Y. 


[a] In Pennsylvania, where pay- 
ments are made to the .cestui que 
trust, in advance of funds in the trus- 
tee’s hands, the declarations of trust 
containing a prohibition against an- 
ticipation, the trustee has been held 
not entitled to interest on the amount 
advanced. Dexter’s Appeal, 23 A. 604, 
147 Pa. 410. Contra Dilworth vy. Sin- 
derling, 1 Binn. 488, 2 Am.D. 469. 


1. King v. Talbot, 40 N.Y. 76; Cook 
v. Lowry, 29 Hun 20 [aff 95 N.Y. 103]. 
And see In re Watson, 142 N.Y.S. 
1058, 81 Mise. 89, 10 Mills 408 (where 
advances were made pursuant to 
terms of will). 


2. Right to, and disposition of, ac- 
cumulated income see infra § 734. 


3. Parkhurst v. Ginn, 117 N.E. 202, 
228 Mass. 159, Ann.Cas.1918E 982; 
Smith v. Lansing, 53 N.Y.S. 638, 24 
Misc. 566; In re Mitcheson’s Estate, 
5 Pa.Co. 99, 22 Wkly.N.C. 46. 


_la] Where trust is active and con- 
tinuing one, involving expenses inci- 
dent thereto, a reasonable contingent 
fund will be left in the hands of the 


trustee until future account. In re 
Mitcheson’s Estate, 5 Pa.Co. 99, 22 
Wkly.N.C. 46. 

[b] Where decision that trust 


fund is not subject to collateral in- 
horitauce tax is subject to appeal, a 
distribution of the trust fund shouid 
be made subject to the contingency 
of an adverse decision by reserving a 
sufficient part of the fund to await the 
decision in the apnvellate court. Smith 


LO cat 53 N.Y.S. 633, 24 Misc. 


4. In re Meyer’s Hstate, 249 N.Y. 
S. 451, 140 Mise. 1; Lafferty’s Est., 19 
ParGo: v2: 


same title and section number, 
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rected to pay the expenses of its upkeep from the 
general estate, it is their duty to set aside a suffi- 
cient sum to produce the cost of maintenance and 
provide against all reasonable contingencies.® So, 
where a trust provides for payment of a stipulated 
sum annually from the income or corpus, as required, 
and the income is sufficient to provide a surplus over 
the stipulated payment, the income should be per- 
mitted to acgrue to provide for the possibility that 
it might eventually become insufficient to pay the 
stipulated sums.° But, where the income of a trust 
fund will be sufficient to pay the regular monthly 
installments to the beneficiary, and yet leave suf- 
ficient to meet taxes when they become due, the 
fact that payment of the installments will not leave 
enough to meet the taxes when they first become a 
fixed hability, but before they are payable, does not 
authorize the trustee to withhold the payments.‘ 
The question whether or not a sinking fund should 
be established from the income of a trust given to 
a beneficiary for life with remainder to others, in 
order to provide against a deficiency in the value 
of the remaindermen’s interest, depends on the in- 
tention of the settlor as derived not only from the 
language of the trust instrument, but also from the 
relation of the parties to each other, their condition, 
and all the surrounding facts and eircumstances;8 
and it has been held that, where a fund left in trust 


5. In re Trevor’s Will, 196 N.Y.S. 
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sary to make good the amount paid 
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is in the form of specified securities, there can be 
no sinking fund unless the will so provides.? There 
should be no segregation of any part of a trust fund 
for payment of specific gifts to become due in cer- 
tain contingencies, so as to permit of present dis- 
tribution of the principal to the remaindermen, un- 
less the will so provides.t° It has also been held 
that a provision of the trust instrument authorizing 
the trustees to reserve, as a contingent or sinking 
fund, a part of the income payable to the life ten- 
ant, and then pay over the trust fund, including the 
accrued income, to the remaindermen, does not au- 
thorize the trustees to distribute the principal dur- 
ing the life of the life tenant.11 


[§ 722] 2. Original Trust Estate!*—a, Transfer 
or Conveyance to Cestui Que Trust—(1) Necessity, 
Authority, and Mode—(a) In General. According 
to the theory prevailing in some jurisdictions, when 
the purposes of the trust have ceased, the legal title 
in the trust properly vests in the beneficiaries with- 
out any conveyance from the trustee;1* but in other 
jurisdictions a conveyance from the trustee is held 
necessary, where the trust is an active one.1*- Un- 
der the provisions of many instruments creating 
trusts, the trustee may, and, by virtue of the man- 
datory provisions of some, must, convey the legal 
title to the beneficiaries,1®> even though the benefici- 


Barb. 392]; Cary v. Carman, 190 N. 


152, 119 Mise: 277. 


6 Rhode Island Hospital Trust 
CoA vaPeck, 101 AY 430, 40 Rik Sto: 


7. In re Chesterman’s Estate, 78 
N.Y.S. 345, 75 App.Div. 573. 


8. New York Life Ins. & Trust Co. 
v. Baker, 59 N.E. 257, 165 N.Y. 485; 
Matter of Hoyt, 55 N.E. 282, 160 N.Y. 
607, 48 L.R.A. 126; In re Stevens, 98 
N.Y.S. 28, 111 App.Div. 773 [aff 95 N. 
Y.S. 297, 46 Misc. 623, and mod 80 N.E. 
SD eo le ING ima Ligdl 2s ado INAS. 814]. 


[a] Rule applied.—(1) Where a 
trust estate consisted of bonds pur- 
chased at a premium, and the trust 
instrument, together with the sur- 
rounding circumstances, shows an in- 
tention that the life beneficiaries 
should receive the income from the 
bonds without deduction therefrom to 
create a fund tO compensate for the 
wearing away of the premium, the 
trustee has no power to establish a 
sinking fund for the benefit of the 
remaindermen. Matter of Hoyt, 55 N. 
i 2S, 60) INeY.2607, 48 L.RA. 126: 
McLouth v. Hunt, 48 N.E. 548, 154 N 
Y. 179 (where the settlor declared his 
desire to provide for his daughter, the 
life beneficiary in the “most boun- 
teous and liberal manner as to ex- 
penditure, and so as to promote her 
convenience and comfort, and grati- 
fy her reasonable desires’); In re 
Stevens, 98 N.Y.S. 28, 111 App.Div. 
773 [aff 95 N.Y.S. 297, 46 Misc. 623, 
and mod 80 N.E. 358, 187 N.Y. 471, 
12 L.R.A.N.S. 814] (where remain- 
dermen, by investment of capital of 
trust, had derived a material bene- 
fit, consisting of a very large increase 
in the estate); In re New York Life 
Ins) és Trust=<Co:, 53: IN.Y.S: 3825 24 
Mise.e 71. (2) On the other hand, 
where there was nothing in the sur- 
rounding circumstances to show an 
intention different from that express- 
ed in the trust instrument, which 
plainly indicated that the capital of 
the trust should be kept intact, it was 
held that the trustee should retain 
so much of the income from bonds 
purchased, for the estate as is neces- 


in premiums in order to obtain a prop- 
er investment. New York Life Ins. & 
Trust Co. v. Baker, 59 N.E. 257, 165 
N.Y. 484. 


9. In re Thomas’ Estate, 179 N.Y. 
S. 559, 109 Misc. 523; In re Fanoni, 
152 N.Y.S. 218, 88 Mise. 442, 13 Mills 
SS tatty Eas N.Y.S. 1114, 169 App.Div. 
958 (aff 110 N.E. 1040, 216 N.Y. 640) ]. 


10. Weeks v. Pierce, (Mass.) 181 
N.E. 231. 
11. Clark v. Hearne, 160 N.E. 309, 


263 Mass. 114. 


[a] That trustees reserved one 
third of personal estate on their books 
for payment of specific gifts in cer- 
tain contingencies could not affect 
testator’s intention as expressed by 
will. Weeks ’v. Pierce, (Mass.) 181 
N.E. 2381. 


[b] Evidence of intent.—Where 
unambiguous trust instrument did 
not provide for segregation of part of 
trust fund for payment of specific 
gifts, evidence as to the settlor’s 
statement evidencing contrary inten- 
tion was inadmissible. Weeks v. 
Pierce, (Mass.) 181 N.H. 231. 


Payment of annuities see infra § 
738. 


12. Conveyance to equitable owner 
as fraud on creditors see Fraudulent 
Conveyances §§ 52-55, 406 text and 
note 44. 


13. Conn.—Thompson v. Marshall, 
46 A. 825, 73 Conn. 89. 


Iowa.—Keck v. McKinstry, 
W. 851, 206 Iowa 1121. 


Mich.—Toms vy. Williams, 2 N.W. 
814, 41 Mich. 552. 


i sl gag ats v. Mitchell,.35 Miss. 
08. 


Mo.—McPike v. McPike, 181 S.W. 2. 


N.Y.—In re Miller’s Will, 178 N.E. 
555, 257 N.Y. 349; Watkins v. Reyn- 
olds, 25 N.E. 322, 123 N.Y. 211; Ben- 
nett v. Garlock, 79 N.Y. 302, 35 Am.R. 
517 [rev 10 Hun 328]; Briggs v. Da- 


221 N. 


vis, 20 N.Y. 15, 75 Am.D. 363 [mod 20 | 


Y.S. 1938, 116 Mise. 463; Nicoll v. Wal- 
worth, 4 Den. 385. 


Pa.—In re Sheaff’s Hstate, 80 A. 


361, 231 Pa. .251; Westcott vi Bd- 
munds, 68 Pa. 34; Lare’s Hst., 8 Pa. 
Dist. 265. 


See McKenzie v. Sumner, 19 S.E. 
375, 114 N.C. 425 (holding that, where 
the trustee is charged with no special 
duties, fhe legal title to real proper- 
ty is vested in the cestui que trust by 
the statute of uses, but that as to 
personal property some act of trans- 
fer is necessary to pass the legal ti- 
tle from the trustee to the cestui 
que trust). 


[a] Thus, where a trust in real 
estate terminates under the terms of 
the trust instrument on the death of 
the life tenant, no formal conveyance 
from the trustee is required to vest 
the legal title in the remaindermen. 
In re Sheaff’s Estate, 80 A. 361, 231 
Paeigio ke. 


[b] In Delaware, vrhere the trust 
created by deed of trust had termi- 
nated before the death of the trustee, 
and the only duty of the trustee then 
unperformed was that of conveying 
the legal title to the trust property to 
the persons entitled thereto, the legal 
as well as the equitable title was 
vested in the beneficiaries without a 
conveyance. Jones v. Pierce, 112 A. 
368, 12 Del.Ch. 266; Friedley v. Se- 
curity Trust & Safe Deposit Co., 84 
A. $83; 10 Del.Ch; 74. 


Operation of statute of uses see 
supra §§ 267-269. 


14. Lord v. Comstock, 88 N.E. 1012, 
240 Ill. 492; McFall v. Kirkpatrick, 
86 N.E. 139, 236 Ill. 281; Silverman 
v. Kristufek, 44 N.E. 430, 162 Tl. 
222; Langley v. Sneyd, 1 Sim.&St. 45, 
1 Eng.Ch. 45, 57 Reprint 18. 


Title of cestui que trust in general 
see supra § 266 et seq. 


15. U.S.—Consolidated Fruit-Jar 
Co. v. Whitney, 6 F.Cas.No. 3,134, 2 
Ban.&A. 375. 


Conn.,—Halper v. Wolff, 74 A. 890, 
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aries do not desire such conveyance ;1® but the power 


or duty to transfer must be clearly 


terms of the instrument creating the trust;*7 and 
in making the conveyance the trustee must follow 
the directions in such instrument.'§ 


trustee is given discretion as to the 


veyance of the estate to the beneficiary, the exer- 
@se of such discretion according to the trustee’s 
honest and impartial judgment will be upheld.® 


TRUSTS 


apparent in the 


Where the 
transfer or con- 


kind,?? and the 
kind.?# 


So a trustee authorized to convey all the trust prop- 


erty to the beneficiary on his attaining his majority, 
if satisfied that the beneficiary would properly take 
care of the property, cannot exercise his judgment 
or discretion piecemeal;?° nor has he any power to 
convey to the beneficiary a life estate with remain- 


der over,?? even though-the donor 


the beneficiary accepts such conveyance.” 
a trust directs the trustees to pay the income of the 


82 Conn. 552. 


Del.—Reilly v. Conrad, 78 A. 1080, 
9 Del.Ch. 154. 


Ill.— Bergman v. Arnhold, 89 N.E. 
1000, 242 Ill. 218; Lord v. Comstock, 
88 N.E. 1012, 240 Ill. 492. 


Iowa.—Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056; Stewart v. 
Chadwick, 8 Iowa 463. 


Ky.—Board of Trustees of Hise- 
ville Graded Common School Dist. v. 
Palmore, 295 S.W. 415, 220 Ky. 441; 
Maxwell v. Centennial Perpetual 
Bldg., etc., Assoc., 114 S.W. 324, 131 


Ky. 18; Berry v. Williamson, 11 B 
Mon. 245. - 

Mass.—Stowell v. Ranlett, 131 N. 
Habe oe MASS.) O99 ue Sa eers Vs 
Bourke, 95 N.E. 894, 209 Mass. 481; 


Keating v. Smith, 5 Cush. 232. 


N.J.—Christine v. Baldwin, 123 A. 
369, 95 N.J.Eq. 83. 


N.Y.—Draper v. Palmer, 7 N.Y.S. 
614, 4 Silv.Sup. 308, 54 Hun 637; Kis- 
sam v. Karlen, 47 Hun 634, 13 N.Y. 
St. 561; Voorhies v. Voorhies, 120 N. 
Y.S. 677, 66 Mise. 78; Mt. Morris Co- 
operative Bldg., etc., Assoc. v. Smith, 
1OOMUNGY S676.) Craig sv. 9 Craig ass 
Barb.Ch. 76. 


Ohio.—New England Lodge No. 4 
F. & A. M. v. Weaver, 28 Ohio Cir.Ct. 
592 [aff 81 N.E. 1192, 76 Ohio St. 628]. 


R.1.—Paine v. Sackett, 61 “A. 753, 
OUR. 300: Bailey v.. Bailey, 14 “A: 
917, 16 R.I. 251 (holding, however, 
that sufficient grounds did not exist 
in the case presented to authorize the 
trustee to exercise his discretion and 
turn over the property). 


Tex.—Davis v. Davis, 112 S.W. 948, 
51 Tex.Civ.App. 491. 


Va.—Campbell Vie 
Gratt. (63 Va.) 396. 


[a] Construction of trust instru- 
ment.—(1) Trust construed and held 
to authorize the trustees to convey 
any part of the principal estate to 
either of the beneficiaries with the 
written consent of the other. Lord y. 
Comstock, 88 N.H. 1012, 240 Ill. 492. 
(2) Where property was conveyed in 
trust for the payment of the income 
to beneficiaries, with power in the 
trustee to sell the property at any 
time for such price as he might deem 
proper, with power to invest the pro- 
ceeds for the use of the beneficiaries, 
he was authorized to transfer the 
property to the beneficiaries. Voor- 
hies v. Voorhies, 120 N.Y.S. 677, 66 
Misc. 78. (3) Under a devise of prop- 
erty to trustees to be equally divided } 


Prestons, © 22 


so requests and 
Where 


among the testator’s children on his 
widow's death, by the “survivor or 
survivors” of those trustees who 
qualified before that time, the fact 
that the only qualified surviving trus- 
tee would take under the division did 
not present any legal obstacle to his 
dividing the property. Davis v. Da- 


ee 112° SUW. 948,51 Dex:Civ App: 
9 

16. Paine v. Sackett, 61 A. 753, 27 
R.1; 300. 

17. Zabriskie v. Wetmore, 26 N.J. 
Hq. 18; In-re Naglee, 52 Pa. 154. 

[a] Particular provisions insuffi- 


cient.—(1) A provision that trustees 
should have full power to “retain all 
the trust property in their hands un- 
sold and undivided’ until after a 
specified time does not necessarily 
imply that they should divide the 
property after that time. Zabriskie 
v. Wetmore, 26 N.J.Eq. 18. G2) As 
provision that, if at the expiration of 
a stated time it should be the opinion 
of the trustees that it would be for 
the benefit of the testator’s estate and 
for the interest of his children that 
the estate be divided among them, 
said estate should be divided, restricts 
the power of the trustees to a de- 
termination whether a partition is 
advisable, and does not invest them 
with power to make partition. In re 
Naglee, 52 Pa. 154. 


18. McPike v. McPike, (Mo.) 181 
S.W. 2; Cathcart v. Jennings, 135 S.EB. 


.558, 137 S.C. 450. 


[a] Bule applied.—(1) Where land 
was purchased at sheriff’s sale, with 
agreement to reconvey to debtor wife, 
conveyance by declaration of trust 
after repayment of purchase money, 
failing to convey fee, would consti- 
tute a violation of the trust agree- 
ment. Cathcart v. Jennings, 135 S.E. 
558, 187.S.C. 450. (2) Where a trustee 
deeded lands to cestuis que trust, re- 
serving timber and power to sell the 
same for their use and benefit, his 
subsequent sale of such timber did 
not preclude the beneficiary or his 
grantee from asserting title to the 
timber after the time limit for cut- 
ting the same had expired, the bene- 
ficial interest in timber not vesting 
in trustee. Spivey v. Conway Lum- 
ber Co: 93) S.B.. 246, 108 S:C) 03) 


19. Iowa.—Keating v. Keating, 165 
N.W. 74, 182 Iowa 1056. 


Ky.—Jarboe v. Griffith, 150 S.w. 
839, 150 Ky. 549. 


Mass.—Thompson y. Lawrence, 142 
N.E. 801, 248 Mass. 119. 


N.Y.—Mt. Morris Co.-Op. Bldg. & 


Trustee as beneficiary. 
legal titles have temporarily merged in the testa- 
tor’s daughter as sole executor-trustee and life ten- 
ant, she could pay over to herself the full avails of 
the estate on filing a bond to protect the remainder- 
men.2° If the trust is a mere naked or holding trust, 
to take the legal title for the benefit of the trustee 
and another, they having equal rights in, and joint 
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trust estate to a beneficiary for life, and on the life 
tenant’s death to pay over, transfer, and convey the 
principal to the remaindermen, a large discretion be- 
ing conferred on the trustees as to the sale and re- 
investment of the property, the trustees could, on 
the death of the life tenant, convert the estate into 
eash or convey the realty to the remaindermen. in 


latter could elect to receive it in 


& 


Where the beneficial and 


‘ 


Loan Ass’n v. Smith, 120 N.Y.S. 676. 


R.I.—vViall v. Rhode Island Hos- 
pital Trust (Co, T23ecAly FTO n somes 
AST aoe Aula. Peet fests 


[a]. Rule applied.—(1) Under a 
trust instrument creating trust for 
nephew, providing ‘‘whenever, and 
not before, they (trustees) shall in 
their discretion be satisfied that it is 
safe and proper to do so, they may 
pay to the said A. (the nephew) any 
part or the whole of the accumulation 
of said trust, etc.,” the trustees had 
no power to arrange a new or differ- 
ent trust or to substitute another kind 
of oversight of the fund, their power 
being limited to paying to the nephew 
a part or the whole of the trust fund 
absolutely. Thompson v. Lawrence, 
142 N.E. 801, 248 Mass. 119. (2) Un- 
der an instrument providing that 
trustee should have property discre- 
tion, at such times as C’s behavior 
warrants it, to convey to C the whole 
or any part of the property, the trus- 
tee could convey an absolute title in 
the property to C. Jarboe v. Griffith, 
150 S.W. 839, 150 Ky. 549. (3) Where 
a trust deed gave the trustee power 
to sell or dispose of any or all of the 
property with the consent of the ben- 
eficiary, and further authorized the 
trustee in his discretion to pay over 
any part of the principal after con- 
version for the use or maintenance 
of the beneficiaries, a conveyance 
from the trustee to the beneficiary 
was valid. Mt. Morris Co.-Op. Build- 
nie & Loan Ass’n vy. Smith, 120 N.Y.S. 


_ Time of transfer or conveyance see 
infra § 725. 


20. McPike v. McPike, (Mo.) 181 
S.IW 02, Os 
21. McPike v. McPike, supra. 


22. McPike v. McPike, supra. 


“Deed is no more operative “upon 
the title than would be a conveyance 
of land executed by any stranger to 
the title in his own name, at the re- 
quest of the owner.” McPike v. Mc- 
Pike, supra. 


[a] Written acceptance of bene- 
ficiary, appended to deed conveying 
life estate only, could not give effect 
to the deed. McPike v. McPike, (Mo.) 
181 S.W. 2. 


23. Christine vy. Baldwin, : 
369, 95 N.J.Ea. 83. By ur aie ay 


24. Christine v. Baldwin, supra; 
Huber v. Donohue, 23 A. 495, 49 N.J. 
Eq. 125. 

25. In re Galloway, 248 N.Y.S. 

139 Misc. 183, % pa 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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control of, the property, the trustee may, without 
any violation of the trust, convey his interest to the 
other.?® 


Transfer of evidence of title. Where an employee 
purchases growing timber for his employer with the 
latter’s money, and takes, in his own name, bills 
of sale, operating as a severance of the timber and 
a transfer of the constructive possession thereof, 
the trust thereby created in favor of the employer?? 
is properly executed where the employee delivered 
the bills of sale to his employer, without a formal 
assignment,.?8 


Statutory provisions; wife’s separate property.2° 
In New York the Married Woman’s Separate Prop- 
erty Act of 1848, as amended by the act of 1849, 
authorizing any person holding property as trustee 
for a married woman to convey it to her at her re- 
quest and with the assent of a justice of the supreme 
court who shall first be satisfied of her fitness to 
manage the property, does not apply to a trust under 
the statute of uses and trusts, but only to nominal 
trusts, the sole object of which is to secure to the 
wife the enjoyment of her separate estate,*° and 
in any event the certificate by the justice as pre- 
seribed by such statutes is a prerequisite to such 
conyeyante to the married woman by her trustee.?t 


Relief from mistake. A trustee is not entitled on 
a bill for final settlement to relief from a mistake of 
law in construing a trust deed, whereby he conveyed 
to a cestui que trust property liable for part of the 
expenses of the trust, free from such burden, unless 
the cestui que trust ‘caused, and is responsible for, 
his act.°? 


Where the purposes of the trust cease before the 
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trustee acquires possession, and he makes no claim 
to the property, he may be considered as having 
waived the legal right to have the fund pass through 
his hands, and it may properly be paid over directly 
to the cestui que trust.** 


[§ 723] (b) Transfer or Conveyance by Order of 
Court. Where no reason exists for the further con- 
tinuance of the trust, the courts have jurisdiction 
to order a transfer or conveyance,** provided the 
beneficiary desiring the conveyance solves all rea- 
sonable doubts as to its propriety, and pays the 
costs;*° and, where a passive trust is created, a 
conveyance from the trustee to the beneficiary will 
be decreed to remove a cloud on the beneficiary’s 
title.*® A piecemeal distribution will not be com- 
pelled, as by ordering the trustee to transfer the 
share of one beneficiary to him, where the subject 
matter of the trust is shares of stock and a parting 
with the possession of part of the shares would em- 
barrass the trustee.*7 Where a trustee is required 
by a court of equity to convey land to the benefici- 
ary, the deed must contain the usual covenant of 
warranty against titles or mghts acquired under 
him,*® but it has been held that the trustee cannot 
be required to execute a general warranty deed.*” 
If a decree for a transfer or conveyance is unau- 
thorized, it is nevertheless valid until reversed on 
appeal,*® or avoided, in case the trustee is an in- 
fant;4! and acquiescence in the transfer vests at 
least the equitable title in the beneficiaries.*? 


[§ 724]. (c) Presumption of Conveyance. Where 
the sole remaining duty of the trustee is to convey 
the trust property to the beneficiaries, the courts 
will presume a conveyance, if there is sufficient rea- 
son for such presumption.*2 Such presumption will 


26. Mell v. Shrader, 263 P. 758,)634, 5 Eng.Ch. 634, 39 Reprint 244. ]ice, will protect the trustee in mak- 
33 N.M. 55. ie ing payments, pursuant thereto, the 
i Ch Ont.--McDougall v. Bell, 10 Grant section not changing the rule of Eng- 

27. See supra § 194. a8 Os lish chancery practice that such a de- 
28. Waldock vy. Frisco Lumber Co., See Hutchins v. Dante, 40 App.D.C. | cree protects the trustee. Chapman v. 


176 P. 218, 71 Okl. 200; Frisco Lum-| 262 (holding 


power of distribution to 


Northern Trust Co., 129 N.E. 836, 296 


per Co. v. Waldock, 176 P. 220, 71 Okl. | be in probate court). MM, 353, 18 ALAR, 568 [aft 319 TH-App. 
HISIT: : ‘i 
29. Separate estate of wife gen- Gealitatee ee ae enea eaieve count [c] Release from  liability.—A 


erally see Husband and Wife §§ 424— 


band of the beneficiary. Robinson v. 
TBA SROAI Dito bapa Xs re eos | 
(2) A trust created by a deed direct- 
ing the trustee to pay half the 


trustee paying and distributing a 
trust fund under decree of court is 
indemnified by the order itself, and 
needs no release. Austin y. Ennis, 


Am.D. 569. 


in- 


663%. Dart, 
20. Genet v. Hunt, 21 N.H. 91, 113 
INGY:. £58; 
31. Genet v. Hunt, supra. 
32. Marks vy. Semple, 20 So. 791, | beneficiaries during their 
111 Ala. 637. 
aoe Glidden vy. Blodgett, 38 N.H. on teise 
34. Me.—Buck v. Paine, 75 Me. 
347, 


Mass.—Daly v. Crawford, 181 N.B. 
396; Inches v. Hill, 106 Mass. 575. 
See Snow v. Baltzell, 153 N.E. 395, 
256 Mass. 113 (determining amount 
payable). 

N.J.—Manning v. Graig, 4 N.J.Eq. 
436, 41 Am.D. 739. 

N.C.—McKenzie v. Sumner, 19 S.E. 
375, 114 N.C. 425; Turnage v. Greene, 
55 N.C. 63, 62 Am.D. 208. ‘ 


Pa.—Fisher v. Wister, 25 A. 1015; 
Megargee v. Naglee, 64 Pa. 216; In re 
Raab’s Estate, 82 Pa.Super. 281; Fox 
Vv. ‘Scott, °2 Phila. 151. 

Rii—Tayvior we Daylor-92R.14 119. 

S.Cc.—Robinson v. Dart, 13 S.C.Eq. 
128, 31 Am.D. 569. 


Eng.—Watts v. Turner, 1 Pies &M. 


come of the trust property to grantor 
and one fourth to each of two other 
respective 
lives, and at the death of each bene- 
ficiary to convey a like proportion to 
at law, having terminated 
on the death of the last surviving 
beneficiary, the court may, on request 
of the parties and as a necessary in- 
cident to the distribution of the rents 
collected by the trustee since the 
death of such beneficiary, determine 
in whom and in what proportions title 
to such property has become vested. 
Cary v. Carman, 190 N.Y.S. 193, 116 
Misc. 463. 


{[b] Protection of trustee.—Not- 
withstanding Chancery Act § 19 pro- 
vides that, when any final decree shall 
be entered against a defendant who 
shall not have been summoned or been 
served with a copy of the bill, or re- 
ceived the notice required to be sent 
him by mail, such person, within one 
year after notice in writing of the de- 
cree or three years after such decree, 
if no such notice shall have been giv- 
en, may answer the bill, etc., a decree 
directing distribution of a trust fund, 
although based on constructive seryv- 


(Mo.App.) 187 S.W. 599. 


35. Rowsell v. Hayden, 2 GrantCh. 
(Ont.) 557. 


36. Rothschild v. Dickinson, 134 N. 
W. 1035, 169 Mich, 200. 


rene Bechtel v. Zinkann, 16 Ont.L. 
38. Dwinel;v. Veazie, 36 Me. 509. 
39. Hoareiv: Harris,o1t (RH 22- 

Hepa: Bigham vy. Henrici, (Pa.) 16 A. 


41. Thompson y. Dulles, 26 S.C.Eq. 


42. Obermiller vy. Wylie, 36 F. 641. 
43; Ala.—kKidd v. Cruse, 76 So. 59, 
200 Ala. 293. 


Del.— Reilly v. Conrad,*78 A. 1080, 9 
Del.Ch. 154; Doe v. Lank, 4 Houst. 648. 


Hawaii.—In re Nelson, 26 Hawaii 


809. 
Md.—Matthews v. Ward, 10 Gill&J. 
43. 


N.J.—Den v. 20 N.J.Law 


394, 


Bordine, 


\ 


844 [65 C.J.] 


be indulged where it appears that the beneficiary has 
been in possession and dealt with the property for 
a long period of time,** or where the trustee, in 
dealing with the property, described and signed 
A conveyance will not be pre- 
sumed if inconsistent with or without the authority 
of the trustee,*® or from the mere fact that the ben- 
eficiary has sold a part of the trust property,!7 or 
where his possession can be accounted for otherwise 
than through a conveyance of the legal title.+§ 


himself as agent.*® 


[§ 725] (2) Time. 


Tenn.—Aiken v. Smith, 1 Sneed 304. 
Eng.—England y. Slade, 4 T.R. 682. 


44. Garden St. Reformed Protes- 
tant Dutch Church vy. Mott; 7 Paige 
GNEYO ait coe) Aimee cole. Ready, 
Power, 12 R.I. 16; Miller v. Cramer, 
26 S.E. 657, 48 S.C. 282; Marr v. Gil- 
liam, 1 Coldw. (Tenn.) 488. See also 
Roe vy. Reade, 8 T.R. 118 (presumption 
of conveyance may arise from occupa- 
tion by beneficiary). 


Presumption of title from posses- 
sion generally see Evidence § 65. 


F 45. Combs v. Brown, 29 N.J.Law 
6. 


46. Brewster v. Striker, 2 N.Y. 19, 
5 How.Pr. 40 [aff 1 E.D.Smith 321, 7 
N.Y.Leg.Obs. 140]; Beach v. Beach, 
39 Am.D. 204, 14 Vt. 28. 


47. Flournoy v. Johnson, 7 B.Mon. 
(Ky.) 693. 
48. Goodright v. Swymmer, 1 Ld. 


Ken. 385, 96 Reprint 1030. 


49. See supra § 722. 
50. I1l.—French v. Northern Trust 
Comes IN. 1105, 197 U3 0 Vath, 98 


Ill.App. 410]. 


Iowa.—Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056. 


Ky.—May v. Bank of Hardinsburg 
& Trust Co., 150 S.W. 12, 150 Ky. 136, 
48 L.R.A.N.S. 865; May v. Walter, 97 
S.W. 423, 30 Ky.L. 59. 


Mass.—Chapin, Petitioner, 20 N.E. 
195, 148 Mass. 588, 2 L.R.A. 768; Whit- 
comb v. Taylor, 122 Mass. 243. 


N.J.—Godfrey v. Roberts, 55 A. 353, 
65 N.J.Hg. 323. 


N.Y.—Matter of Farmers’ L. & T. 
Cove LOOM NEYCS. 862550 heIScrr 162,065 
Mills 436 [aff 104 N.Y.S. 1127, 119 App. 
Dive 104 Gnodss2 Ni Es US8il,s 189) NOY. 
202, on a different construction of the 
trust instrument) J. 


Ohio.—Peoples Sav. Bank Co. v. 
Gardner, 18 Ohio Cir.Ct.N.S. 204. 


Pa.—In re Kipp’s Estate, 132 A. 822, 
286 Pa. 90; Loughney v. Scranton 
Lackawanna Trust Co., 15 Pa.Dist.& 
Co. 170; Natter’s Hst., 16 Pa.Dist. 444. 


R.I.—Viall v. Rhode Island Hospi- 
taleMrusts©o,, 123 Ac 500, 45. RL. 432) 
32 A.L.R. 437; Goddard v. Brown, 12 
FURL bos 


Tenn.—Barkley yv. Dosser, 
529. 


Tex.—Dial vy. Dial, 21 Tex. 529. 


[a] Rule applied.—(1) A person for 
whose sole and separate use a fund 
is left in tru8t, with power to dispose 
of the same by will or by deed to take 
effect at his death, cannot recover the 
fund from the trustee. Barkley v. 
Dosser, 15 Lea (Tenn.) 529. (2) One 
equitable owner is not entitled to call 
for a conveyance before the purposes 
of the trust are accomplished, with- 


15 Lea 


The rules above stated*® do 
not mean, however, that the trustee is authorized 
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out showing maladministration on 
the trustee’s part. Seaman vy. Gibbs, 
132 Mass. 239. (3) A fund directed 
to be set aside by trustees for grand- 
children, income to be used for care 
and education, with balance to be paid 
on reaching majority, must remain in 
the hands of the trustees until such 
time. In re Kipp’s Estate, 132 A. 822, 
286 Pa. 90. (4) Where the trust 
property yields an annual revenue in 
excess of annual payments required to 
be made to the settlor’s son during his 
life, the court cannot, during the life 
of the son, distribute the corpus of 
the estate to the remaindermen, re- 
serving enough to protect the annual 
payments required by the trust instru- 
ment. In re Nagle’s Estate, 63 Pa. 
Super. 98. (5) Distribution will be 
denied until payment of the debts of 
the life tenant, made a charge on the 
principal of the trust estate. In re 
Hallowell, 28 Pa.Dist. 323. 


[b] WMolding of title for security. 
—Where defendant buys property on 
mortgage foreclosure at the owner’s 
request, to be held in trust for him, 
and afterward, at his request, ex- 
changes it for higher priced property, 
borrowing the money to pay the dif- 
ference on her note, the owner is not 
entitled to a conveyance during the 
continuation of defendant’s liability 
on the note. Place v. Briggs, 40 A. 
419, 20 R.I. 540. 


[c] Discretion of trustee.—(1) The 
discretion given a trustee to terminate 
the trust and convey the property to 
the beneficiary if in its opinion and 
discretion it would be for his best in- 
terest, and he was competent to man- 
age and husband property of his own, 
is not absolute and unconditional, the 
trustee being first bound to exercise 
its. honest and impartial judgment, 
based on such investigation and proof 
of facts as in its judgment was nec- 
essary, eSpecially where the trustee 
was a corporation, and the same dis- 
cretion was given to any successor. 
Viall v. Rhode Island Hospital Trust 
Co, L23hAT 570, 45 Rid. 432) 93:2 VANIER. 
437. (2) Under a trust directing the 
trustee to convey to a beneficiary his 
Share, when satisfied that he was 
competent to take care thereof, and 
not before, the exercise of the power 
to convey cannot be compelled on the 
mere determination that the bene- 
ficilary is sane. French v. Northern 
Trust Co., 64 N.B. 105, 197 Ill. 80 [aff 
98 Ill.App. 410]. (8) But, where the 
trustee was to convey to the benefi- 
ciary if he proved to be a careful and 
prudent man, if he deemed it for the 
beneficiary’s best interest, the mere 
fact alone that he was a man of bad 
or immoral habits was no good ground 
for refusal to convey. Keating v. 
Keating, 165 N.W. 74, 182 Iowa 1056. 


[dad] Statutory provisions.—Under 
the New York Real Property Law, 
trustees who have only an estate in 
expectancy may nevertheless alienate 
the property and execute the trust 
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to transfer or convey to the cestui que trust, or that 
the court will order such transfer or conveyance, 
before the fulfillment of the conditions or the ar- 
vival of the time named in the trust instrument,°” 
or in any case where such transfer would be con- 
trary to the manifest design of the settlor of the 
A eourt of equity will not act contrary tv 
the trust instrument, and order a distribution before 
the time contemplated therein,®? and it has no power 
to anticipate the time of distribution of a trust as 
fixed in the trust instrument, so as to destroy the 
trust and defeat the rights of contingent remain- 


during the lifetime of the life tenant 
Rothschild y. Schiff, 80 N.E. 1030, 1838 
INEOYS. ford ie 


Advances by trustee and reimburse- 
ment therefor see supra § 720. 


51. Cal.—Hallinan v. Hearst, 66 P. 
Ht i es 645, 55 L.R.A. 216 [rev 62 


Conn.—Bridgeport Trust Co. v. 


Marsh, 87 A. 865, 87 Conn. 384. 


Mass.—Sise v. Willard, 41 N.E. 116, 
164 Mass. 48. 


N.J.—Zabriskie v. Wetmore, 26 N. 
J.Eq. 18. : 


N.Y.—In re Mitchell, 157 N.Y.S. 683, 
92 Mise. 677, 15 Mills 373. 


N.C.—Battle v. Petway, 27 N.C. 576, 
44 Am.D. 59. 


[a] Rule applied.—(1) Equity will 
not order the transfer of the legal] title 
to a cestui que trust where the possi- 
ble effect of such decree would be the 
destruction of ulterior trusts. Dick 
v. Pitchford, 21 N.C. 480. (2) Where 
decedent wrote to his daughter that, 
as he had given another daughter a 
house and desired to place both on the 
samo footing, he had invested a cer- 
tain sum with his other funds, the 
income to be paid to her, and where 
throughout his remaining life, with 
slight exception, he paid to her the 
interest on such sum, it was the duty 
of his executors to pay over to her the 
principal of the trust fund only when 
she should actually and in good faith 
prepare for the building or purchase 
of a house. In re Mitchell, 157 N.Y. 
S.,, 683,,.92) \ Misc. 6775 -(3))> Where 
grantees agreed with a third person to 
whom they sold part of the property 
that they should hold the title in trust 
for him and other persons, the under- 
standing between such grantees and 
such third person was conclusive that 
the latter was not entitled to a con- 
veyance of his part’ vesting the title 
in him, but only to suitable evidence 
of his equitable interest in the prop- 
erty as one of the cestius que trust. 
oe v. Willard, 41 N.E. 116, 164 Mass. 


52. Floyd v. Davis, 33 P. 746, 98 
Cal. 591; Clement v. Brainard, 46 
Conn. 174; Lent v. Title & Trust Co. 


of Portland, 3 P.(2d) 755, 137 Or. 511; 
Ruggles v. Tyson, 79 N.W. 766, 81 N. 
W. 367, 104 Wis. 500, 48 L.R.A. 809. 


[a] Distribution held proper.— 
Where inherited property sold under 
partition was bid in by an heir, under 
an agreement that it should be held 
in trust for her brothers and sister, 
and for the children of a deceased 
brother, and no definite time was set 
for termination of the trust, there 
may be distribution of the assets or 
partition of the estate before all the 
land is sold, the persons appointed to 
sell not_being able to agree on the 
Pies Fox v. Fox, 95 N.E.. 498, 250 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dermen.®* Where the settlor directed his trustees 
to make payments of income, partial distribution of 
the final residue of the trust estate should not be 
made until accumulations of income will be suffi- 
cient to leave a fair margin of safety to protect the 
beneficiaries entitled to the income.®* It has been 
held that a trust will not be accelerated where the 
consent of all the equitable owners cannot be ob- 
tained on account of the impossibility of ascertain- 
ing them before the death of the life tenant.°5 On 
- the other hand, equity has power in a proper case 
to award an advancement to the beneficiary,°® and 
such power may be exercised for the benefit of oth- 
ers than infants.°* Where active duties are to be 
performed by the trustee, the trust fund must re- 
main in his hands until the time fixed for the ter- 
mination of the trust, and will not be transferred to 
the guardian of the beneficiary;°* but the contrary 
is true if the obligations imposed on the trustee are 
merely passive.6® The fact that one of the peti- 
tioners for distribution is a female under the age 
of eighteen years will not require distribution to 
be postponed until she becomes twenty-one years 
old, where she would reach the age of eighteen 
shortly after the decree, and would therefore be 
competent under the statute to execute a valid re- 
lease.°° <A trust estate held for the benefit of the 
grantor until his death, after which it is to revert 
to his estate, and be paid over to his executors, re- 
mains, after the grantor’s death, in the hands of 
the trustee until the probate of the will and the 
issuance of letters, subject to the supervision of 
equity, under jurisdiction previously taken with 
the consent of all the parties. Where a writing 
acknowledges the receipt by a third person of leg- 
acies from an executor, to be held in trust until 
the legatees become of age, and then to be paid to 
them by an order from the executor, such order does 
not mean a written instrument, but is satisfied by any 
express direction for payment.®? 


A trustee making improper use of trust funds 
may be compelled to bring them into court ‘before 
the time at which, under other circumstances, he 
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would be obliged to pay them to the beneficiary.®? 


Existence of debts. Final distribution will not 
be ordered while the trust estate owes debts and is 
hable for disbursements made in the employment 
of agents and attorneys.*4 


[§ 726] (3) Effect. On a conveyance rightfully 
made, the property ceases to be trust property,®® 
the title therein passing from the trustees to the 
beneficiaries,°® and even though the transfer is 
wrongfully made, and it is questionable whether the 
trust is terminated, the grantees are vested with a 
title which becomes absolute after twenty years’ 
adverse holding.®? The rule that one who, with no- 
tice of the trust, purchases the trust property takes 
it charged with the trust®® has no application to a 
case where the trustee, with the consent of the 
creator of the trust and owner of whatever equita- 
ble interest there is after the trust, conveys to the 
beneficiaries themselves.°® Since a conveyance by 
a trustee to the beneficiary is simply in execution of 
the trust, it does not operate as an estoppel as to 
any title to the property the trustee may-afterward 
acquire in his individual capacity;7° nor does it 
estop him from asserting the lien of a prior judg- 
ment obtained by him against the beneficiary.71 
Where a husband has legal title and his wife the 
equitable title to land purchased by him with her 
funds, and the husband conveys to his wife for life. 
with remainder to her children, her acceptance of 
such deed is binding on her unless attacked for 
fraud or other legal cause.?? 


Priorities. The beneficiary receiving a deed is not 
a subsequent purchaser within the meaning of the 
recording acts, and cannot claim priority over a 
prior unrecorded deed given by the trustee.73 


Rights of grantee from beneficiary. Where a ben- 
eficiary under a trust deed having an equitable es- 
tate in fee simple conveys the same, the grantee in 
such conveyance is entitled to a conveyance of the 
legal title by the trustee,7* and, where one holding 
the legal title to land in trust for one person for 
life, with remainder to another, conveys such es- 


53. Mauldin v. Mauldin, 85 S.E. 60,| Md. 119. Iowa 583. 
101 S.C. 1. 61. Hutchins v. Dante, 40 App.D.C.| _ [b] Interest conveyed; evidence.— 
Encroachments on corpus in ad-| 262. In e aul o construe an escrow agree- 
vance of time of distribution see in- ment involving an interest in real 
fra § 727. 62. Treat v. Stanton, 14 Conn. 445. | .ctate devised to trustees and by them 


54. Parkhurst v. Ginn, 117 N.H. 80 
202, 228 Mass. 159, Ann.Cas.1918E 982. ; 


55. Greene v. Aborn, 10 R.I. 10. 


63. Clagett v. Hall, 9 Gill&J. (Md.) 


64. Daly v. Crawford, (Mass.) 181 


Halper v. Wolff, 74 A. 890, 82 


conveyed to the beneficiary to extin- 
guish the trust, wherein the amount 
of the interest of such beneficiary was 
in issue, evidence was held to sup- 
port a finding that the beneficiary re- 
ceived under the deed and owned an 


Conn. 552; Birks v. McNeill, 170 N.W. 
485, 185 Iowa 1123; Storrs v. Flint, 46 


N.E. 396. 
56. First Nat. Bank v. Watters, 125 
So. 222, 220 Ala. 356. 65. 
57. First Nat. Bank v. Watters, 
supra. N.Y.Super. 498. 
[a] Thus, where a trust instru- 


ment provided for accumulation of 
trust fund payable at intervals, on 
proof that adult sons led sober and 
industrious life, but the settlor’s only 
son was physically incapable of man- 
aging his affairs, the court was jus- 
tified in decreeing annual distribution. 
First Nat. Bank vy. Watters, 125 So. 
222, 220 Ala. 356. 


58. In re Kipp’s Hstate, 132 A. 822, 
286 Pa. 90; Unrush’s Est., 23 Pa.Dist. 
A333 


59. In re Kipp’s Estate, 286 Pa. 
90, 182 A. 822; Unrush’s Estate, 23 Pa. 
Dist Las: 

60. Thorne v. Thorne, 93 A. 406, 125 


66. Moore v. Franklin, 192 P. 1047, 
49 Cal.App. 103; Goodman v. Wren, 
34 App.D.C. 516; Lamkin v. Lamkin, 
159 N.W. 436, 177 Iowa 583; Maxwell 
v. Centennial Perpetual Bldg., etce., 
Assoc., 114 S.W. 324, 131 Ky. 18; Gib- 
oe Vv. Gaines, 28 S:wW.9781, 16 Ky.Li 
475. 


[a] Thus, where the holder of title 
to land under an agreement to re- 
convey to the grantors executed a 
deed with a blank grantee, in accord- 
ance with his agreement, he could 
not repudiate such deed or place him- 
self in the same situation he occupied 
before he executed and delivered it. 


Lamkin v. Lamkin, 159 N.W. 436, 177- 


undivided one fifth part in the prop- 
erty involved. Moore vy. Franklin, 192 
P. 1047, 49 .Cal.App. 103. 

67. Taft v. Decker, 65 N.E. 507, 182 
Mass. 106. 


68. Sée supra § 647. 


hes Storrs y. Flint, 46 N.Y.Super. 


70. Jackson y. Mills, 13 Johns. (N. 
Y.) 4638. 


71. Thompson vy. Sankey, 34 A. 
1104, 175 Pa. 594. 
72. Guinn v. Truitt, 95 S.E. 968, 


148 Ga. 112. 


73. Warnock v. Harlow, 31 P. 166, 
96 Cal. 298, 31 Am.S.R. 209. 


74. Morgan v. Morgan, 55 S.E. 389, 
60 W.Va. 327, 9 Ann.Cas. 948. 
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tates to a third party, the grantee in the latter 
deed holds the full legal and equitable title, at 
least after the death of the life tenant, and does 
not hold it in trust for the remainderman.?® It 
has also been held that, where a trustee is directed 
to convey the trust estate to the beneficiary on the 
death of a third person, a conveyance before the 
happening of such contingency, and reacknowledged 
afterward, is valid.*® : 


[§ 727] b. Right to, and Expenditure of, Princi- 
pal. As a general rule, the principal of a trust fund 
must be preserved intact,‘’ and payments to the 
beneficiaries out of the principal are justified when,** 
and only when,*® the intention of the creator of 
the trust that such payments shall be made is clear- 
ly expressed, or in case of manifest and extreme 
necessity.°° It is held in some jurisdictions that 
encroachments on the corpus of a trust estate be- 
queathed to infant legatees, in advance of the time 
‘of distribution may, in proper cases, be permitted 
by a court of equity®! to prevent the withholding of 
the present enjoyment by the absolute owner of 
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the property to the possible advantage of an un- 
intended beneficiary,’? or that the trustee’s prema- 
ture distribution may be ratified;** but that the 
power should be exercised sparingly and with the 
utmost caution,’ and that, whether authorized in 
advance or afterward ratified, such payments can 
lawfully be made only out of the property of the 
beneficiary to or for whom the advances are made, 
and cannot be made to a tenant of a particular es- 
tate out of the corpus which is to go to remain- 
dermen after an estate for life or years.*° It has 
also been held that, although a trust is an active one 
to collect and distribute the income among the ben- 
eficiaries, if such beneficiaries are to receive the 
entire estate at the end of a specified period, and 
are sui juris, all or a part of them may waive the 
trust and take their share at once.°° Where the 
trust instrument contemplates the payment of in- 
come only to or for the benefit of the beneficiary, 
the courts will neither direct nor permit the trustee 
to break in on the prineipal,*? even though the in- 
come is insufficient for the specified purpose,®*® ex- 


75. Smith v. Moore, 55 S.E. 275, 142 
N.C. 277, 7 L.R.A.N.S. 684. 


76. Campbell v. Prestons, 22 Gratt. 
(63 Va.) 396. 


77. In re Boyle’s Will, 251 N.Y.S. 
197, 140 Mise. 523; Ex p. O’Brien, 11 
RI. 419. 


78. Neely v. People’s Bank of An- 
derson, 130 S.E. 550,.133 S.C. 43... See 
also infra text and note 70. 


{a] TIliustration.—Where a woman 
had created qa trust for her own bene- 
fit, with provision that the corpus of 
the estate should not be expended 
without her consent and consent of 
the trustee, payments made for care 
of beneficiary after she was adjudged 
insane were necessary and proper. 
Neely v. People’s Bank of Anderson, 
130 S.H. 1550, 133 S.C. 43. 


79. Wenderson v. Henderson, 97 So. 
353, 210 Ala. 73; Frankel v. Farmers’ 
Loan & Trust Co., 136 N.Y.S. 708, 152 
App.Div. 58 [aff 103 N.BH. 1124, 209 N. 
Y. 553]; In re Boyle’s Will, 251 N.Y. 
S. 197, 140 Misc. 523; Furniss v. Zim- 
merman, 154 N.Y.S. 272, 90 Misc. 138; 
Stewart v. Hamilton, 270 S.W. 79, 151 
Tenn. 396, 39 A.L.R. 37. See.also in- 
fra text and note 87. 


{a] Miustrations.—(1) One who 
gave personalty in trust, the income 
to be used for the benefit of his chil- 
dren, the principal to be divided into 
equal shares at his death, children to 
receive one half of the principal when 
they became twenty-one, a child, be- 
coming twenty-one during the life 
of the grantor was not entitled to any 
of the principal at such time, the pay- 
ment of one half of the principal to a 
child on arriving at the age of twenty- 
one being dependent on the division 
into shares. Dorman v. Balestier, 175 
N.Y.S. 677. (2) Direction that ‘es- 
tate, to be divided among children, be 
vested in the trustee until the young- 
est child attained majority was a 
positive inhibition against invasion 
of the corpus of the estate by the 
guardian for maintenance of the chil- 
dren, especially in view of limitation 
over making enjoyment of the prop- 
erty contingent, interest of any bene- 
ficiary who might die before youngest 
attained majority to pass to her chil- 
dren. Stewart v. Hamilton, 270 S. 
W. 79, 151 Tenn. 396, 39 A.L.R. 37. 


[b] Doctrine of imputed intention 


cannot avail to take away fundamen-] 


tal and substantial right under devise 
in trust, even though contingent, as 
the doctrine concerns only the method 
of management, and cannot author- 
ize appropriation for one at the ex- 
pense of the testator’s bounty. Stew- 
art v. Hamilton, 270 S.W. 79, 151 Tenn. 
BIG. 39 ALR 3 i: 


Time of transfer or conveyance of 
trust estate generally see supra § 725. 


80. See infra text and note 87. 


81. Post v. Grand Rapids Trust Co., 
238 N.W. 206, 255. Mich. 436, 437; 
Knorr v. Millard, 18 N.W. 349, 52 Mich. 
542; In re Lucey’s Estate, 128 A. 677, 
98 N.J.Eq. 314; Smith v. Robinson, 90 
A. 1063, 83 N.J.Eq. 384. 


“Tt is one of the particular duties 
of a court of chancery to look after 
the interests of minors, and it may, 
when necessary, permit the anticipa- 
tion of, or advancement from, a trust 
fund that will eventually go to them, 
in order to provide for their educa- 
tion and support.” Post .v. Grand 
Rapids Trust Co., supra. 


82. In re Lucey’s Hstate, 128 A. 
677, 98 N.J.Eq. 314. 


83. Smith v. Robinson, 90 A. 1063, 
88 N.J.Eq. 384. 


84. In re Lucey’s Estate, 
677, 98 N.J.Eq. 814. 


[a] Advance payment of corpus 
unwarranted.—Gift in trust for chil- 
dren until each reached twenty one, 
when share of corpus was to be paid, 
except that one should not be paid un- 
til he reached thirty five and then only 
if trustees were satisfied of his ability 
to manage his share, and directing 
that shares of children dying before 
reaching required ages be distributed 
among those surviving, did not make 
children absolute owners of property 
and warrant encroachment on corpus 
for support, maintenance, and educa- 
tion. Inre Lucey’s Estate, 128 A. 677, 
98 N.J.Hq. 314. 


85. Smith v. Robinson, 90 A. 1068, 
83 N.J.Eq. 384. 


86. Henderson’s Estate, 15 Phila. 
(Pa.) 598. 


87. Ala.—Henderson v. Henderson, 
97 So. 353, 210 Ala, 73. 


128 A. 


Cal.—In re Aldersley’s Estate, 163 
P. 206, 174 Cal. 366. 


Ky.—McGill v. Nelson, 2 Ky.Op. 344. 


Mich.—Pierce v. Smith, 234 N.W. 
162, 253 Mich. 45. 


N.J.—Lister v. Weeks, 47 A. 588, 61 
N.J.Eq. 623. 


Pa.—Stambaugh’s 
1058, 135 Pa. 585. 


[a] NDlustration.—Where terms of 
a trust deed authorized trustees to use 
“rents, issues and profits,” of land in 
performance of duties, on a sale of 
land under power of sale, trustees 
must preserve principal of the consid- 
eration received, but may utilize in- 
terest thereon in lieu of such rents, 
etc. In re Aldersley’s Estate, 163 P. 
206, 174 Cal. 366. 


[b] Change of investment of the 
trust funds, which is not shown to 
have diminished the income, does not 
entitle the cestuis que trust to any 
part of the corpus, nor does the fact 
that they consented to the change in 
the expectation that they would re- 
ceive something out of the corpus. 
Lister v. Weeks, 47 A. 588, 61 N.J. 
Eq. 623. 


Estate, 19 <A. 


88. Ga.—Cornwise v. Bourgum, Ga. 
Deo Pt. sh 1h: 


Ky.— Offutt v. Divine, 53 S.W. 816, 
49 S.W. 1065, 20 Ky.L. 1732. 


Mass.—Longley v. Hall, 
120. 


Mich.—Post vy. Grand Rapids Trust 
Co., 238 N.W. 206, 255 Mich. 436. 


N.Y.—Cass v. Cass, 44 N.Y.S. 186, 
15 App.Div. 235; Deen v. Cozzens, 30 
N.Y.Super. 178; Matter of Johnson, 
100 N.Y.S. 3738, 50. Mise. 99, 5 Mills 
333; Matter of Fero, 9 How.Pr. 85. 


N.C.—Isler v. Brock, 46 S.E. 951, 134 
N.C. 428. 


S.C.—Arthur v. Master, 5 S.C.Hg. 47. 


Tenn.—Stewart v. Hamilton, 270 S. 
We.) 79, 161 enn: $96) 39) ALR: SiG 
Carter v. Rolland, 11 Humphr. 333; 
Hester v. Wilkinson, 6 Humphr, 215, 
44 Am.D. 303. 


Wis.—Ruggles v. Tyson, 79 N.W. 
766, 81 N.W. 367, 104 Wis. 500, 48 L. 
R.A. 809. 


LiwPicks 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 727] 


cept in cases of manifest and extreme necessity ;°° 
but the expenditure of the principal is justified 
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where the trust instrument manifests an intention 


to authorize such expenditure in the event of the 
income proving insufficient,®® and in such case the 
trustee, making payments from the principal in the 
exercise of a sound discretion, is not bound to see 
that such payments are applied to the support and 


maintenance of the beneficiary.®! 


where the trustee is given diseretion to invade the 
corpus of the trust estate, the discretion is not an 
arbitrary one,®? and the exercise of such discretion 
is subject to judicial revision and control,®? when 
On the other hand, so long as the trustee 


abused.°* 


89. Ga.—Cornwise v. Bourgum, Ga. 
Dee PLE 1b: 


Ky.—Yankey v. Sweeney, 85 Ky. 55, 
2.S.W. 559, 562, 563, 8 Ky.L. 944. 


Mich.—Post v. Grand Rapids Trust 
Co., 288 N.W. 206, 255 Mich. 436. 


* Mo.—Newton v. Rebenack, 90 Mo. 
App. 650. 


N.J.—In re Lucey’s Estate, 128 A. 
677, 98 N.J.Eq. 314. 


N.Y.—Matter of Fero, 9 How.Pr. 85; 
Matter of Bostwick, 4 Johns.Ch. 100. 


S.C.—Haigood v. Wells, 10 S.C.Eq. 
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Va.—Green y. Wooldridge, 16 S.E, 
875, 89 Va. 632. 


Ont.—Stewart v. Fletcher, 16 Grant 
Ch. 235: 


[a] Burden is on trustee to show 
that a use of the corpus of the estate 
is plainly judicious. Green v. Woold- 
ridge, 16 S.Ex 875, 89 Va. 632; Sedg- 
wick v. Taylor, 6 S.E. 226, 84 Va. 820. 


{[b] When encroachment on prin- 
cipal justified.—Under a trust instru- 
ment A was entitled to the income 
from six thousand dollars, which sum 
was to be divided among A’s children 
at his death. A was in receipt of 
three hundred dollars per year from 
the fund. He was a house painter, 
and his earnings ordinarily were two 
or three dollars per day, but he and 
his wife had for a year been unable, 
from malarial intermittent fever, to 
work. He stated that he existed on 
charity and on credit. It was held 
that a case was presented in which 
the court was justified, in its discre- 
tion, in trenching on the principal in 
behalf of the children. In re Muller, 
29 Hun (N.Y.) 418. 

90. U.S.—Curtis v. Smith, 6 F.Cas. 
No. 3,505, 6 Blatchf. 537. 

Conn.—Hooker v. Goodwin, 99 A. 
1059, 91 Conn. 463, Ann.Cas.1918D 
1159: 

Ill.—Spengler v. Kuhn, 72 N.E. 214, 
212 Ill. 186; Longwith v. Riggs, 14 N. 
HB. 840, 123 Tl. 258. 

Ky.—Mulligan v. Mulligan, 171 S. 
W. 420, 161 Ky. 628. 

Me.—True Real Estate Co. v. True, 
99 A. 627, 115 Me. 5383; Elder v. Elder, 
50 Me. 535. 

Mass.—Wright v. Blinn, 114 N.E. 79, 
225 Mass. 146; Russell v. Grinnell, 
105 Mass. 425. 

Neb.—Smullin v. Wharton, i119 N.W. 
773, 121 N.W. 441, 83 Neb. 328. 

N.H.—Brown v. Berry, 52 A. 870, 
TAN... 241. 

N.J.—Plummer v. Gibson, 45 A. 284, 
59 N.J.Eq. 68. 

N.Y.—Matter of Blanck, 5 Dem.Surr. 
301., 

Pa.—Griffith’s Estate, 23 A. 556, 147 


Even in cases 


Pa. 274: [aff 10 Pa.Co. 307]; Hrisman 
v. Laneaster County Poor Directors, 
47 Pa. 509; Gould’s HBst., 19 Pa.Dist. 
576; Griffith’s Est., 10 Pa.Co. 307. 


R.I.—Perry v. Hall, 79 A. 785, 32 
RL. 299: pTMitianyr-v. = Munroe, 3\5) sAt 
302, 19 R.I. 584. 


Tenn.— Dooley v. Penland, 300 S.W. 
9, 156 Tenn. 284; Carter v. Rolland, 11 
Humphr. 333. 


Va.—Patterson v. Old Dominion 
Trust Co., 159 S.H. 168, 156 Va. 763; 
Hughes v. Williams, 38 S.E. 1388, 99 
Va. 312. 


[a] Tllustration.—Under a_ trust 
directing use of corpus if necessary 
for proper maintenance of cestui, on 
sale of property, beneficiary is entitled 
to difference between annual amounts 
actually received and amounts neces- 
sary for proper maintenance. Patter- 
son v. Old Dominion Trust Co., 140 
S.E. 810, 141 S.E. 759, 149 Va. 597. 


[b] Construction of ‘word “neces- 
sary.’—(1) Under a trust instrument 
giving a portion of the estate to a 
trustee, the income, and, if necessary, 
a portion of the body, of the trust es- 
tate to be applied to the maintenance 
of his wife, her right to support is 
not limited to the incorae. Smulien 
v. Wharton, 119 N.W. 773, 121 N.W. 
441 583. INe@bi y328.6 C2) The word 
“necessary” in a ‘provision that, if 
income was insufficient for support, 
so much of the principal rnight be used 
“as may be necessary” for that pur- 
pose, means all reasonable necessaries 
suitable to the situation of the bene- 
ficiary and her station in life. Hooker 
v. Goodwin, 99 A. 1059, 91 Conn. 463, 
Ann.Cas.1918D 1159. 


[c] Where part of principal is law- 
fully paid, under authority conferred 
by the trust instrument, it is no long- 
er regarded as principal but as part 
of the income, for which neither the 
recipients nor their representatives 
are subsequently required to account. 
oe ae v. Ives, 62 A. 948, 78 Conn. 
498. 


[d] Offer of another to furnish 
support in consideration of income.— 
Where a deed of trust directs the 
trustees to provide supplies necessary 
for the comfort of grantor and his 
minor children, the fact that an cffer 
of an adult sister to take the minor 
children to her home and support 
them for the net proceeds of the trust 
property was refused does not pre- 
clude the trustee from charging their 
support against the corpus of the es- 
tate, as the offer did not include any 
provision for the grantor, who was 
not in a condition to provide for him- 
self. Hughes v. Williams, 38 S.E. 138, 
99 Va. 312. 


[e] Sale of corporate stock.— 
Where a trustee was given stock in 
three corporations, with directions to 
pay the income to the beneficiary, and 
direction, if the income were insuffi- 
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acts in good faith, and not arbitrarily or eapricious- 
ly, his discretion cannot be reviewed.®® 


Liability of trustee; order of court. A trustee, 
under an order directing him to pay over the in- 
come of the trust fund, but in no case to diminish 
the principal, will be chargeable with the amount 
of the principal disposed of by him.®* On the other 
hand, where a trustee encroaches on the principal 
under circumstances that would induce a chancellor 
to make a decree for maintenance out of the princi- 
pal, the court will allow the trustee, on settlement 
of his accounts, eredit for such expenditures, as if 


cient for the beneficiary’s support, to 
sell the stock in one of the corpora- 
tions and make such payments as he 
deemed necessary to the heneficiary, a 
further provision that, if the afore- 
said funds were insufficient for the 
comfortable support of the _ benefi- 
ciary, and it. was absolutely necessary 
for his support and maintenance, the 
trustee could sell so much of the stock 
in the second corporation as was 
suitable and proper for the aforesaid 
purpose, the trustee could not make 
payments from the proceeds of the 
sale of the stock in the second corpo- 
ration in excess of what was absolute- 
ly necessary for the support and 
maintenance of the beneficiary. Al- 
ford v. Richardson, 114 A. 193, 120 Me. 
316. 


{[f] Subsequent approval by court. 
—Under an instrument providing 
that, if the trustee should determine 
that the net income was not sufficient 
for proper and comfortable support 
and maintenance of beneficiary and 
her children, he might, with probate 
judge’s approval, make payments 
from principal for her maintenance 
and support, approval by the probate 
judge, before the payments were 
made, although desirable, was not 
condition of exercise of power, and 
subsequent approval by allowance of 
account claiming credit for such pay- 
ments was_ sufficient. Dewey Vv. 
Bunker, 141 N.E. 117, 246 Mass, 435. 


91. Alford v. Richardson, 114 A. 
193, 120 Me. 316. 


92. First Nat. Bank~v. Snead, 24 
F.(2d) 186; Alford v. Richardson, 114 
A. 193, 120 Me. 316; Corkery v. Dor- 
sey, 111 N.E. 795, 223 Mass. 97; Roose- 
velt v. Roosevelt, 6 Hun 31 [aff 64 N. 
Y. 651]; Matter of Stevens, 45 N.Y.S. 
908, 20 Mise. 157, 2 Gibb.Surr. 207. 


[a] Tllustration.—Turning of cor- 
pus of spendthrift trust over to the 
beneficiary about to be married to a 
responsible man is void as an im- 
proper exercise of the trustee’s discre- 
tionary power to pay the principal 
to her when in need. Corkery v. Dor- 
sey, Lid N.E! 795,223 Massy 97: 


{[b] Charging to income.—A trus- 
tee who has exercised testamentary 
authority to make payments to a life 
tenant out of the corpus of a trust 
estate may not arbitrarily charge such 
payments to income. In re Irvine’s 
Estate, 82 Pa.Super. 42. 


93. First Nat. Bank v. Snead, 24 F. 
(2d) 186. 
94 Alford v. Richardson, 114 A. 


193, 120 Me. 316; Prewett v. Land, 36 
Miss. 495. 

95. Hooker v. Goodwin, 99 A. 1059, 
91 Conn. 463, Ann.Cas.1918D 1159; 
Alford v. Richardson, 114 A. 198, 120 
Me. 316; Wright v. Blinn, 114 N.E. 79, 
225 Mass. 146. 


Ha Arthur v. Master, 5 S.C.Eq. 
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a previous order had been made.®7 <A judgment 
directing payment of the accumulated income and 
the distribution of the principal of a trust estate 
will not protect the trustee, unless the beneficiary, 
if living, is made a party. 


Estoppel to complain. Persons who have bene- 
fited by the division of part of the corpus of the 
trust fund cannot complain of such division.°® 


Rights of new trustee in case of fraud. Where 
a beneficiary fraudulently receives from the trustee 
property which forms a part ef the principal of the 
trust fund, and converts it to his own use, a person 
subsequently appointed trustee may retain, out of 
the income coming to the beneficiary, the amount so 
converted. 


[§ 728] c. Reconveyance to Settlor.2 A trustee 
cannot ordinarily discharge himself from the trust 
and escape liability by reconveying or transferring 
the property back to the settlor of the trust, with- 
out the consent of the beneficiary,* and where, after 
such reconveyanee, the settlor sells the property and 
the trustee receives of the proceeds a sum larger 
than necessary to satisfy liabilities, he is bound 
to pay over to the beneficiary the surplus remain- 
ing in his hands, with interest. Nor will the court 
decree a reconveyance so long as there is no mis- 
management and the trust is being substantially 
performed according to the tenor of the trust in- 
strument.®? On the other hand, such reconveyance 
is authorized and may be compelled when so pro- 
vided for in the trust instrument on the fulfillment 
of certain conditions, and when such conditions are 
performed,* or when the purposes of the trust have 


97, Matter of Potts, 1 Ashm. (Pa.) [ tion by the grantee of a paper indicat- 
340. ing an intention to execute a quit- 
98. Bering v. U. S. Trust Co. of claim deed to the grantor. 
5 Ba ays Wi. ISS : 


New York, 193 N.Y.S. 753, 201 App. 
Div. 35. 
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v. Grady, 84 A. 103, 85 Conn. 685. 
7 Allison vy. Congleton, 
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failed or ceased and the only interest remaining 
in the property is that of the settlor,’ and, where 
a conveyance is in trust for the grantor, a reconvey- 
ance by the trustee to him conveys a good title;* 
but a reconveyance in which the settlor’s wife is 
named as a grantee vests no title in her.” Where 
the beneficiaries unite with the trustees in a recon- 
veyance of the property to the settlor, the latter 
acquires the title in fee simple, and can convey it 
free from the trust.1° Whether or not a reconvey- 
ance to the grantor of land in trust, subject to an 
encumbrance on the property, gives the grantor a 
title free from such encumbrance depends on the 
acts of the parties and the surrounding cireum- 
stances.1t 


Presumption of reconveyance. A reconveyance 
will be presumed where, in a long course of deal- 
ing, the title has been treated as having been recon- 
veyed,!? but such presumption is rebuttable,? and 
will not be indulged where the possession of the 
grantor in the trust deed is consistent with the deed 
and with the title of the trustees, and the presump- 
tion would have to be based on a supposed breach of 
trust.14 Nor will the presumption arise from mere 
lapse of time.?® 


Necessity of reconveyance. The title has been 
held to vest in the settlor without a reconveyance 
where the trust has been satisfied, and there has 
been no change in the property or in the title held 
in trust,'® or where, after the purposes of the trust 
have ceased, the trustee sets up no title to the land 
conveyed to him, and permits the grantor to keep 
possession of the property.17 


478. (2) The conveyance by the 
children to their mother of the land 
embraced in the security deed, being 
expressly made subject thereto, did 
not vest the mother with the interest 
of the holder of the security deed. 


Giersch 


Litt.Sel. 


[a] Trust fund cannot be dis- 
tributed, unless all persons interested 
therein are made parties, and it was 
proper for the court to order a bene- 
ficiary to be summoned by publication 
to give jurisdiction, although he had 
been absent for more than seven 
years, and his estate was being ad- 
ministered (Civ. Pract. Act § 193). 
Bering v. UliS, rust ‘Co. ot) New. 
York, 193 N.Y-S. 753, 201 App.Div. 
35. 


99. Humber v. Hubble, 52 S.W. 926, 
OM Kyalae rood. 


1. Crocker v. Dillon, 133 Mass. 91. 


2. Interest remaining in settlor of 
trust see supra §§ 323, 324. 


3. Garrigus v. Burnett, 9 Ind. 528; 
Henderson v. Sherman, 11 N.W. 153, 


47 Mich. 267; Diefendorf v. Spraker, 
10 N.Y. 246. : 
[a] Beneficiary may challenge 


validity of a transfer.—Mason v. Rice, 
82 N.Y.S. 541, 85 App.Div. 315. 


4. Diefendorf v. Spraker, 10 N.Y. 
246. 


5. Vreeland v. Van Horn, 17 N.J. 
Eq. 137. 


6. Terrett v. Crombie, 6 Lans. 82 
faff- 55 N.Y. 683); Nightingale v. 
Nightingale, 13 R.I. 113. 


[a] Rule applied.—A trust created 
by a conveyance, with a covenant to 
reconvey, is not modified by the execu- 


Cas. (Ky.) 30; Eaton v. Tillinghast, 4 
ae 276; Poirier v. Brule, 20 Can.S.C. 
ts 


ees Moore v. Walker, 3 Lea (Tenn.) 


9. Gross v. Jones, 42 So. 802, 89 
Miss. 44. 


10. Ormsby v. Dumesnil, 16 S.W. 
459, 91 Ky. 601, 13 Ky... 209. 


11. Macy y. Hays, 136 S.E. 517, 163 
Ga. 478. 
[a] Thus (1) a mother, at the time 


of creating a trust in a fund, con- 
veyed Jand to another to secure a debt 
evidenced by her note, which land she 
afterward conveyed, in trust for her 
two children, subject to such security 
deed, and the trustee purchased the 
note, and, as trustee, took a transfer 
of the security deed. The children 
afterward became of age, and their 
trustee, holding title to the land, con- 
veyed the same to them, pursuant to 
the trust, and subject to the security 
deed, and the children, in turn, for a 
valuable consideration, conveyed the 
land to their mother, subject to such 
security deed. It was held that such 
transaction did not constitute pay- 
ment of the debt and extinguishment 
of the security deed, on the theory 
that it was paid with the mother’s 
money, and that, therefore, the trans- 
feree of the note and security deed 
held the same in trust for the mother. 
Macy v. Hays, 136 S.E. 517, 163 Ga. 


Macy v. Hays, supra. (3)  Subse- 
quent quitclaim deed made by chil- 
dren to mother, which conveyed the 
property embraced in the _ security 
deed, “without reservation as to any 
loan, security deed or mortgage,” did 
not entitle the mother to cancel the 
security deed, because the quitclaim 
deeds were made after institution of 
suit for cancellation, ana because 
such quitclaims did not vest in the 
mother all the contingent remainder 
interests. Macy v. Hays, supra. (4) 
Title under the security deed did not 
merge in the title which the mother 
acquired from her children, since the 
latter did not have entire title and es- 
tate created by the security deed. 
Macy v. Hays, supra. 


12. Noel v. Bewley, 8 Sim. 103, 6 
Eng.Ch. 108, 57 Reprint 938. 


13. Lincoln v. French, 105 U.S. 61 
26 L.Ed. 1189. . 


14. Keene v. Deardon, 8 East 248, 
103 Reprint 336. 


15. Doe v. Langdon, 12 Q.B. 711, 64 
E.C.L. 711, 116 Reprint 1037. But see 
Hillary v. Waller, 12 Ves.Jr. 239, 33 
Reprint 92 (where the lapse of time 
was great, reconveyance will be pre- 
sumed). 


16. Steevens v. Earles, 25 Mich. 40. 
pag Alexander y. Springs, 27 N.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the persons entitled thereto,?? 


18. Right of cestui que trust to 
property wrongfully purchased with 
trust funds see infra §§ 907, 908. 


19. Ga.—cCollins vy. Covingten, 10 
S.E. 540, 84 Ga. 129. 
. lowa.—Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056. 

Ky.—Garth v. State St. Baptist 


Church, 96 S.W. 1124, 29 Ky.L. 1176. 


Mass.—Heard v. Trull, 54 N.E. 875, 
175 Mass. 239. 


N.Y.—Bork v. Martin, 11 N.Y.S. 569 
[aff 30 N.E. 584, 132 N.Y. 280, 28 Am. 
S.R. 570]. 


S.C.—Terry v. Hopkins, 10 S.C.Hq. 1. 
See also supra § 653. 


[a] Trustees may seek protection 
of court by petitioning for an order of 
distribution, under St. (1898) c 65. 
Heard v. Trull, 54 N.E. 875, 175 Mass. 
239. 


Power and duty to sell see supra § 
594 et seq. 


20. Ala.—Teal v. Pleasant Grove 
Local Union-No. 204, Farmers’ Educa- 
tional & Co-operative Union of Amer- 
ica, 75 So. 335, 200 Ala. 23. 


Md.—Farmer v. Quinn’s Estate, 105 
A. 763, 133 Md. 558. 


Neb.—Baker v. Hardy, 148 N.W. 80, 
96 Neb. 377. 


N.J.—Kremelberg v. Thompson, 103 
A. 523, 87 N.J.Eq. 655. 


Ohio.—Willis v. Holcomb, 94 N.E. 
486, 83 Ohio St. 254; Fourth & Central 
Trust Co. v. Henderson Lithographing 
Co., 153 N.E. 125, 21 Ohio App. 257. 


Wyo.—tTibbals v. Keys, 281 P. 190, 
40 Wyo. 524. 


[a] MTlustration.—Where a trustee 
invested the fund as directed by the 
will and secured it by a mortgage on 
land, and afterward bought in the 
land at foreclosure sale for the 
groundless reason that it was neces- 
sary to protect the fund on account of 
the want of bidders at the sale, and 
the trustee is compelled to sell the 
land and reinvest the proceeds accord- 
ing to the terms of the will, the orig- 
inal trust fund must be first seques- 
tered out of such proceeds and no part 
thereof used to pay interest due the 
cestui que trust, but, if there is any 
such interest due him, that he has not 
estopped himself from demanding, 
such amount must be paid him out of 
the surplus of the proceeds after first 
deducting an amount equal to the 
original trust fund, and any surplus 
then remaining of the proceeds after 
such payment must be added to the 
original trust fund, the sum of which 
will constitute a new trust fund to be 
invested and distributed according to 
the terms of the trust. Willis v. Hol- 
comb, 94 N.E. 486, 83 Ohio St. 254. 


21. Mitchell v. Carrollton Nat. 
Bank, 97 S.W. 45, 29 Ky.L. 1228; Ash- 
hurst v. Field, 26 N.J.Hq. 1 [aff 29 N. 
J.Eq. 625]. 


[a] Shares of stock.—The trustee 
eannot compel the beneficiaries or 
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After the conversion of 
trust property into money, the trustee is account- 
able for the proceeds thereof,'® and must distribute 
‘them in accordance with the terms of the trust.?° 
The trustee must pay over the proceeds in money?! 
in such amounts 
as they are entitled to in view of the amount of 
the proceeds,?* a pro rata distribution being neces- 
sary in ease there is a deficiency and no apportion- 
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their assignees to accept shares of 
stock. Mitchell v. Carrollton Nat. 
Bank, 97 SW. 45, 29 Ky.L. 1228. 


22. See supra § 718. 


23. U.S.—Carroll  v. 
Bank, 38 BC2d), 195. 


N.Y.—Furniss v. Zimmerman, 157 
N.Y.S. 272, 90 Mise. 138. 


Pa.—In re Penn-Gaskell, 57 A. 715, 
208 Pa. 346. 


Tenn.—Williams v. 
Lea 164. 


Tex.—Routledge v. Hlmendorf, 116 
S.W. 156, 54.Tex.Civ.App. 174. 


Va.—Sedgwick v. Taylor, 6 S.E. 226, 
84 Va. 820. 


[a] Conversion does not enlarge or 
restrict rights of beneficiary (1) so 
as to allow one entitled only to the 
income to become entitled to the prin- 
cipal on its conversion into money 
(Sedgwick v. Taylor, 6 S.H: 226, 84 Va. 
820), (2) or to deprive him of the in- 
come and allow the remaindermen im- 
mediate possession of the corpus (In 
re sacrhas ci 57) A. 715,208 -Pa. 
346). 


[b] Sale of leasehold.—The pro- 
ceeds of the sale by trustees of a 
leasehold stand in its place as respect- 
ing rights of life tenants in the rent- 
als therefrom. Frankel v. Farmers’ 
Loan & Trust Co., 154 N.Y.S. 363, 168 
App.Div. 634, 16 Mills 143. 


[c] Where lands are involuntarily 
sold by reasoi of the enforcement of 
a vendor’s lien, the surplus, after 
paying off the lien, stands in place 
of the land, and the rights of the 
parties in it are the same as they were 
in the land, and therefore the surplus 
must be distributed in proportion to 
the amount of trust funds and the 
value of the land originally. Williams 
v. Williams, 16 Lea (Tenn.) 164. See 
Young’s Hst., 20 Pa.Dist. 686 (sur- 
plus after partial reinvestment dis- 
tributable as land). 


{d] Proportions fixed by court.— 
Where a county court distribution de- 
cree fixed the heirs’ several interests 
in all property not expressly dis- 
tributed, and recognized the existence 
ot other property, which included an 
interest in a trust fund in which oth- 
ers were interested with the estate, a 
district court decree on an accounting 
by the trustee, which follows the dis- 
tribution made by the county court 
and partitions the trust in fixed 
proportions among heirs, is not objec- 
tionable on the theory that the county 
court had exclusive jurisdiction to de- 
cree partition. Routledge v. Elmen- 


First Nat. 


Williams, 16 


dorf, 116 S.W. 156, 54 Tex.Civ.App. 
174. _ 
[e] Mlegal investments; priorities. 


—Contingent share of parties not as- 
senting to illegal investments made 
by trustees has been held entitled to 
priority of payment over the share of 
parties assenting. Furniss v. Zim- 
merman, 154 N.Y.S. 272, 90 Misc. 138. 


24. Md.—Farmers’ Bank v. Mack- 
all, 3 Gill 447. 


ment by the settlor.?4 
is of small value in comparison with the income 
producing property, an apportionment of the pro- 
ceeds of the unproductive property between 
tenant and remaindermen is not required.*? 
as in other matters relating to the execution of the 
trust,?® the trustee must be guided by whatever 
directions are contained in the instrument creating 
the trust,?7 and, in carrying out such directions and 
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Where unproductive realty 


the life 
In this, 


Mass.—Hewitt v. Hayes, 91 N.E. 
332, 205 Mass. 356, 137 Am.S.R. 448. 

Neb.—St. Louis Wrought-Iron 
Range Co. v. Meyer, 48 N.W. 395, 31 
Neb. 543. 

N.H.—Richards v. New Hampshire 
ns. Co.4.43 N.be 2635. Colby ve .Copp, 
385 N.H. 434. 

Pa.—In re Greenfield, 24 Pa. 232. 


25. In re Marshall’s Estate, 238 
INGO ae Oost Loon OMISCamlaG: 


26. See supra § 519 et seq. 


27. Cal.—Cohn v. Goodday, 217 P. 
Vogt Ol Cal orss 


Ill—Waldo v. Cummings, 
421. 


Md.—Kennedy v. Dickey, 57 A. 621, 
99 Md. 2:95; 


Mass.—Guild v. Walter, 65 N.E. 68, 
182 Mass. 225. | 


Mo.—Collins vy. Crawford, 103 S.W. 
537 [aff 112 S.W. 538, 214 Mo. 167, 127 
Am.S.R. 661]. 


45 Ill. 


Pa.—Grothe’s Appeal, 19 A. 1058, 
135 Pa. 585. 
[a] Illustrations. — (1) Where 


beneficiaries of trust property were 
entitled to equal shares on their 
mother’s death, but agreed that one 
of their sisters should stand in the 
shoes of their mother in receiving 
monthly payments, and that, when 
they ceased, by reason of the sister’s 
death or the cessation of her neces- 
Sities, the residue of the trust prop- 
erty was to be divided according to 
the terms of the original trust, a de- 
nial to the estate of that sister of her 
original share of the trust property 
would violate the terms of the trust. 
Cohn v. Goodday, 217 P. 756, 191 Cal. 
615. (2) Trustees who are directed ta 
receive and hold property for a lim- 
ited period and then paysit to persons 
named, to be held by them during life, 
cannot require a bond from such per- 
sons for the faithful preservation of 
the property for those in remainder, 
where no such requirement 


is con- 
tained in the trust instrument. Wal- 
dove. Cummings) 45 Sine 4ois (3) 


Where it was the intent of the creator 
of a trust that the trustees should 
manage his estate and sell in their 
discretion for the benefit of all who 
were to take at the expiration of seven 
years, and that it was then to pass in 
the nature and form in which it then 
existed, the proceeds should be re- 
garded and_ divided _as_ personalty. 
Kennedy v. Dickey, 57 A. 621, 99 Md. 
295. (4) Where a trust instrument 
gave one fourth to a daughter and 
made the trustee’s appraisal within 
one year final and conclusive, and pro- 
vided for further valuation and ap- 
praisement in case of loss or increase, 
the first appraisement was to be made 
to determine how much of entire es- 
tate was to be paid to daughter, and 
lost all its force when that distribu- 
tion was made. In re McKeown’s Es- 
tate, 206 sANS97 263) areas. 


[b] Where trustee fails to execute 
main purpose of the trust by pur- 
chasing a farm, the cestui que trust is 
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in the exercise of his discretionary powers, must 
act in good faith.?§ 


Power of courts. A court of equity will inter- 
fere with a trust to invest in lands and divide the 
lands among the beneficiaries, and will give the 
beneficiaries an option to take their shares in mon- 
ey, where, on account of the delay of the trustees 
in executing the trust, the investment has lost much 
of its value.2® If the petitioner accepts specific 
securities held in trust for distribution and releases 
the trustees, he will be estopped to urge objections 
to the investment.®° 


[§ 730] 4. Income and Accumulations?'—a. Right 
to Income, and Payment on Accrual—(1) In Gen- 
eral. The intention of the creator of the trust as 
gathered from the express terms of the trust in- 
strument, and not general rules of practice, must 
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[§§ 729-730 


control the disposition of the income and _ profits 
arising from the trust property.*? Likewise in 
determining the disposition of the income arising 
from the property embraced in the trust deed, all 
the provisions of such deed are to be econsidered.** 
Where the creator of the trust definitely prescribes 
the terms and conditions under which the income 
from the trust fund shall be paid to the benssiciary, 
the courts will recognize and enforee suen provi- 
sion.** Although a trustee cannot compel a benefici- 
ary who is sui juris to receive the benefits of the 
trust,*° he should not, except where the instrument 
creating the trust confers authority to do so,*® 
withhold or defer payment of income, but should 
pay it over, as it accrues,*? to the person entitled 
thereto by the express terms of the trust, or, in the 
absence of other provision, to the person entitled to 
the principal estate,** in the absence of sufficient 


not entitled to the value of the imple- 
ments and stock he would have been 
entitled to had they been purchased 
together with the farm. Milligan v. 
Pleasants, 21 A. 695, 74 Ma. 8. 


28. Buckner v. Buckner, 215 S.W. 
420, 185 Ky. 540; Alford v. Richard- 
‘son, 114 A. 198, 120 Me. 316; Kimball 
v. Reding, 31 N.H. 352, 64 Am.D. 333; 
In re Wilkin, 75 N.E. 1105, 1838 N.Y. 
104. 


29. Ashby v. Smith, 1 Rob. 


Va.) 59 


30. In re Kent, 159 N.Y.S. 627, 173 
App.Div. 563. 


Investments by trustees generally 
see supra §§ 672-706. 


81. Cross references: 


Restraints on anticipation of income 
by beneficiary see supra § 304. 


Right to: 


Dividends on corporate stock as be- 
tween life tenants and remainder- 
men under testamentary trust see 
Corporations §§ 1255-1263; Wills 
[40 Cye 1790]. 


Income under devise or bequest 
generally see Wills [40 Cyc i878 
et seq]. 


$2. Melvin v. Hoffman, 235 3.W. 
107, 290 Mo. 464; Cobb v. Fant, 14 S.E. 
O59,036 SC. A. 


[a] Deed construed.—(1) A volun- 
tary deed in fee to the trustee to re- 
ceive all the income and pay the gran- 
tor sufficient for support, the trust to 
be for benefit of his family during the 
widowhood of the wife and the minor- 
ity of the children, construed, and 
held to authorize the trustee to give 
all net income to the grantor, whether 
he had sufficient other property or 
means, or needed such income, and re- 
quired the trustee to keep up the resi- 
dence without regard to whether the 
grantor had .other dwellings or not. 
Melvin v. Hoffman, 235 S.W. 107, 290 
Mo. 464. (2) Provision in trust deed 
authorizing trustee to add part of net 
income to principal does not authorize 
him to add all of net income to prin- 


(40 


cipal. Petition of Smyth, 139 A. 657, 
49 R.I. 27. 
33. Smith v. New Hampshire Trust 


Co., 41 A. 174, 68 N.H. 424. 


34. Ober v. Dodge, 231 N.W. 444, 
210 Iowa 643, 


35. Bailey v. Worster, 
103 Me. 170. 


36. Conn.—Angus v. Noble, 46 A. 
278, 73 Conn. 56. 


68 A. 698, 


Del.—Baker v. Fooks, 67 A. 969, 8 
Del.Ch. 84. 


Ill—Fenton v. Hall, 85 N.E. 936, 
235 Dll. °552. y 

Md.—Milligan v. Pleasants, 21 A. 
695, 74 Md. 8. 


N.Y.—Matter of, Fritts, 44 N.Y.S. 
344, 19 Mise. 402, 2 Gibbs.Surr. 198. 


Pa.—Rudy’s Appeal, 11 A. 398, 7 Pa. 
Cas. 348; Everhart v. Everhart, 87 Pa. 
Super. 184.* 


R.I.—In re Bailey, 13 R.I. 543. 


[a] Implied authority. — A trust 
instrument impliedly directs an ac- 
cumulation by the trustees of rents 
and profits during the infancy of the 
beneficiary, where it gives the entire 
estate to the trustees, with power to 
sell or do whatever might, in their 
judgment, be best for the interests of 
the estate, and out of the proceeds to 
pay the infants one third on their ar- 
riving at the age of twenty-one years. 
Matter of Fritts, 44 N.Y.S. 344, 19 
Misc. 402, 2 Gibb.Surr. 198. 


[b] Betention held not authorized. 
—(1) The fact that the trust fund 
is to be held as security for the pay- 
ment of other claims does not prevent 
the payment of the income to the 
beneficiaries. -Thus it is held that, 
under a trust providing for various 
annuities for life, to be distributed by 
a trustee, remainder over to the set- 
tlor’s heirs, it is the duty of the trus- 
tee, after the expiration of any life 
estate, to divide the interest there- 
from quarterly among those entitled 
to the remainder, till the expiration of 
the trust. Angus v. Noble, 46 A. 278, 
73 Conn. 56. (2) Neither does a pro- 
vision allowing the trustee, who is 
also executor of the settlor, five years 
to wind up the estate indicate an in- 
tention that the beneficiary shall re- 
ceive no income until the end of the 
five years. Fenton v. Hall, 85 N.B. 
936, 235 Ill. 552. (3) Will held not 
to authorize trustees to invest accrued 
and unappropriated interest in their 
hands, but they were bound to hold 
the same to be applied to the support 
of the beneficiary as her wants might 


require. Darne vy. Catlett, 6 Harr.&J. 
(Mad.) 475. 
37. Conn.——Bridgeport Trust Co. v. 


Marsh, 87 A. 865, 87 Conn. 384; Angus 
v. Noble, 46 A. 278, 73 Conn. 56. 


Ill—Fenton v. Hall, 85 N.E. 936, 
235 Ill. 552. , 


pre cener ene v. Catlett, 6 Harr.&J. 
475. 


N.Y.—Cooke v. Meeker, 36 N.Y. 15. 


Pa.—Gill’s HEst., 19 Pa.Dist. 
Bird’s Estate, 2 Pars.Eq.Cas. 168. 


[a] Rule applied.—Where a trust 
deed provides that all surplus income 
received by the trustee shall be paid 
annually “in quarterly payments, so 
long as the trust shall continue, the 
trustee could not reserve or accumu- 
late any portion of the surplus in- 
come, and hence could not amortize 
the capitalized value of the surplus 
income to equalize bequests under the 
will, exercising the grantor’s power of 
appointment. Guaranty Trust Co. of 
New York v. Halsted, 157 N.E. 739, 
ZAS INGY. “FAG 


Fr Ala.—Foscue v. Lyon, 55 Ala. 


254; 


Ill.—Orr v. 
Til. -222. 


Ky.—Pugh vy. Bell, 1 J.J.Marsh. 398. 


Mass.—Hills v. Putnam, 25 N.E. 40, 
152 Mass. 123. 


Mich.—Dickinson v. Henderson, 81 
N.W. 583, 122 Mich: 583. 


N.Y.—Gasquet v. Pollock, 37 N.Y.S. 
357, 1 App.Div. 512 [aff 53 N.E. 1125, 
158 N.Y. 734]; Hunter v. Hunter, 17 
Barb. 25. 


Bremer ir v. Albright, 91 N.C. 


Pa.—In re Archambault’s Estate, 81 
A. 314, 232 Pa. 347, 36 L.R.A.N.S. 637. 


And see cases infra note 39 et seq. 


“In all private trusts courts treat 
the interest on the trust fund as a 
part of the principal and attach it 
to the principal as belonging to the 
beneficiaries ,of the trust estate.” 
Morgan vy. National Trust Bank of 
Gieet ety 162 N.E. 888, 331 Ill. 182, 

cB ; 


Yates, 70 N.E. 731, 209 


[a] Rule applied.—Where a widow 
was entitled to the income from her 
husband's estate for life, and the in- 
come arising during administration 
was paid over to the trustee by the 
executors, the trustee was authorized 
to pay such income to the widow. 
Dickinson v. Henderson, 81 N.W. 583, 
122 Mich. 583. 


{b] Trust instrument construed: 
and held that cestui que trust might 
be supported from the income of the 
trust fund, although sufficient other 
property was given to him for his 
support. Hills v. Putnam, 25 N.E. 40, 
152.Mass. 128. 


[ec] Whenever beneficiary can re. 
cover lands, he is entitled to the 
profits. Pugh v. Bell, 1 J.J.Marsh. 
ty.) 398. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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reasons for not doing so,?® and should continue to 
pay it over during the length of time contemplated 
by the instrument creating the trust.4° It has been 
held, however, that income may be temporarily 
withheld to provide a sinking fund to meet future 
contingencies,t! and that a trustee who has made 
overpayments may retain enough out of subsequent 
income to reimburse himself.£? Beneficiaries of 

testamentary trust, to whose use the income of the 
trust fund is to be applied, are generally entitled to 
the income from the death of the testator, where 
no time for the commencement of its enjoyment is 
preseribed ;*® and, where lands are purchased with 
trust funds, the beneficiary is entitled to the rents 
and profits therefrom from the date of the pur- 
chase.** Under a trust deed providing that a fund 
should be held by the trustees for the grantor’s 
daughters during their lives, and the net income 
paid over to them after they arrived at “legal age,” 
the daughters were held entitled to receive the income 
when they reached the age of eighteen.4® Where 
a father receives property in trust for the support 
of his children, the income must be applied to such 
support irrespective of the father’s ability to fur- 
nish such support himself;#® but, where a trust 
instrument shows that the income from the trust 
fund is to be used for the support of the beneficiary, 
if necessary, the income cannot be so used if the 
father of the beneficiary is financially able to fur- 
nish such support.** Where the income of an estate 
is payable to certain beneficiaries for life, and the 


[d] Apportionment of rent.— 
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penses were paid 


[65 C.J.] 85] 
principal is to go to others on the death of the life 
tenants, income accruing after the termination of 
the trust should be added to the corpus and dis- 
tributed in accordance with the provisions of the 
trust instrument;*® and, where a person leaves a 
sum in trust, the income to be applied in support 
of his sons until they reach their majority, and, so 
soon as that event shall happen, to pay over to them 
a certain sum for their use, absolutely, the increase 
of such fund properly belongs to the cestuis que 
trust.49 Where trustees are given a discretion to 
withhold payment of income to the beneficiary for 
bad conduet on his part, income withheld for that rea- 
soh must be paid to him on his conduct becoming 
exemplary, or, 1f not paid sooner, it is payable to 
his estate on his death, and does not revert to the 
residuary estate;°° but the discretion so given to 
the trustees ceases where the beneficiary is judi- 
cially declared a lunatic, and a committee appoint- 
ed to take charge of his person and estate.°' Where 
a trustee is liable for interest, on account of having 
used the trust fund in his own business, he must, 
like any other debtor, seek out the beneficiary for the 
purpose of making payment.°? 


Destruction of property from which income is 
derived. The destruction of a building devised in 
trust to pay the income thereof to the beneficiaries, 
and the collection of the insurance money thereon, 
merely transforms the realty into personalty, which 
takes the place of the realty and becomes impressed 
with the same trust.°3 


from the capital; S. 811); (11) that the cestui que trust 


Where pending a lease, four years of 
which were unexpired, the trustees of 
the property accepted a bonus of ten 
thousand dollars for an extension of 
the lease for ten years, the rental 
belonged to the beneficiary of the 
trust, and could not be apportioned 
among the four remaining years of 
the original term of lease.~ In re 
Archambault’s Hstate, 81 A. 314, 232 
Pa. 347, 36 'L.R.A.N.S. 637. 


[e] Determination of question by 
court.—W here the right of a life bene- 
ficiary of the income of a trust fund 
to the entire income as against his 
wife was doubtful, depending on 
whether he had obtained a divorce and 
whether it would be recognized in 
New York, the question will not be 
determined on the petition to the sur- 
rogate under Code Civ. Proc. § 2804. 
In re Akin’s Estate, 145 N.Y.S. 1105 
[aff 148 N.Y.S. 1103, 163 App.Div. 
948]. ‘ 


Persons entitled to trust estate or 
proceeds in general see supra § 715. 


39. D.C.—Landram v. Jordan, 25 
App. 291 [aff 27 S.Ct. 17, 203 U.S. 56, 
51 L:Ed. 88]. 


Md.—Dorsey v. Banks, 17 A. 272, 70 
Md. 508. 


Mass.—Crocker v. Dillon, 133 Mass. 
91. 


N.Y.—Matter of Hurlbut, 100 N.Y.S. 
1098, 51 Misc. 263, 5 Mills 464. 


Pa.—In re Scott, 64 A. 549, 215 Pa. 
Spee 
Va.—National Valley Bank v. Han- 


cock, 40 S.E. 611, 100 Va. 101, 93 Am. 
SR. 933, 567 L.R.A. 728. 


Eng.—Golsmid v. Heathcote, 10 L. 
T.Rep.N.S. 811. 


[a] Defenses and excuses.—(1) 
Where certain taxes and other ex- 


which should have been paid out of 
the income, but for which the income 
on hand was insufficient, the disburse- 
ments should be made good out of 
subsequent income. Matter of Hurlbut, 
100 N.Y.S. 1098. 51 Misc. 263, 5 Mills 
464; Matter of Foster, 63 N.Y.S. 1102, 
30 Misc. 573, 1 Mills 491. (2) Itisalso 
competent for the trustee to retain 
after-acquired income. sufficient to 
make good a deficiency created by one 
of several cestuis que trustent fraudu- 
lently receiving money belonging to 
the others (Crocker v. Dillon, 133 
Mass. 91), (3) but not to retain such 
income, where the deficiencv is due 
to a large défaleation by a clerk of 
the trustees (Matter of Chesterman, 
78 N.Y.S. 345, 75 App.Div. 573). (4) 
So income due a life tenant, who is 
also a trustee, may be retained by his 
cotrustee until the former’s defalca- 
tion is made good (In re Burr’s Es- 
tate, 257 N.Y.S. 654, 143 Misc. 877), 
(5) notwithstanding the defaulter’s 
wife has a claim for alimony (In re 
Burr’s Estate, supra). (6) Where 
the beneficiary under a spendthrift 
trust is judicially declared insane by 
a court of another state, it is the trus- 
tee’s duty to ascertain his mental con- 
dition before making payments to 
him. In re Thaw’s Hstate, 97 A. 108, 
252) Pa., 99; (7) The necessity or 
pendency of legal proceedings to de- 
termine the validity of the trust (Bis- 
sel v. Continental Trust Co., 55 N.Y.S. 
570, 25 Mise. 724), (8) or the question 
whether property in the _ trustee’s 
hands is principal or income (in re 
Scott; 64 <A. 549, 215 Pa..353), isva 
valid excuse for temporarily with- 
holding the income. (9) On the oth- 
er hand, it is no defense that the bene- 
ficiary has an income from her in- 
dividual estate (Minnich v. Peoples’ 
Trust, etc., Co., 29 Pa.Super. 334); 
(10) that she is living in adultery 
(Golsmid v. Heathcote, 10 L.T.Rep.N. 


has ceased to live with her mother, 
the trustee, in a boarding house, 
where there is good reason for her re- 
moval (Proctor v. Proctor, 6 N.E. 849, 
141 Mass. 165); (12) or that other in- 
dependent trusts created by the same 
instrument have been adjudged in- 
valid (Landram v. Jordan, 25 App.D.C. 
290 fatki20 2S Cts rlien203 Ut Subp Opa: 
L.Ed. 88]). (13) Soa contract with 
the beneficiary will not excuse failure 
to pay income unless there is clear 
evidence of such contract, a sufficient 
consideration, and a compliance there- 
with by the trustee. Dorsey v. Banks, 
17 A. 272, 70 Md. 508. 


40. 
561. 


41. See supra § 721. 


In re Byre, 55 A. 541, 205 Pa. 


42. See infra § 732. 
43. See Wills [40 Cye 1800]. 

ag Claussen vy. La Franz, 1 Towa 
6. 


45. Perkins v. Safe Deposit & 
Trust Co. of Baltimore, LVS AL S7ie Las 
Md. 299. 


46. National Valley Bank v. Han- 
cock, 40 S.E. 611, 100 Va. 101, 93 Am. 
SUR. 933; 67) Li. ReA. 772.8. 


47. Suegens v. Daiker, 102 N.Y.S. 
919, 117 App.Div. 668. 


48. Barbour vy. Gallagher, 2 Ohio 
App. 205, 35 Ohio Cir:Ct) 433 


49. De Silver’s Estate, 6 Pa.Co. 6. 

50. Everhart v. Everhart, 87 Pa. 
Super. 184. 

51. Everhart v. Everhart, supra, 

52. Lathrop v. Smalley, 23 N.J.Eq. 
jes 


Campbell v. Mansfield, 61 So. 
593. 104 Miss. 538, 45 L.R.A.N.S.: 446. 
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Rights as between different trustees and between 
trustees and personal representatives. Where two 
sets of trustees are named, one to manage the real 
estate, and the other to receive and collect all the 
income, the first set should pay over to the second 
the net rents and profits of the real estate.°* Where 
the instrument by which a trust is created includes 
in the trust whatever income and profits of the 
estate are unappropriated by the grantor at his 
death, the administrator of the estate of the gran- 
tor is not entitled to the unexpended balance of the 
income and profits;®® and, if a trust is confined to 
the support and education of the children of the 
settlor, the income from funds which constitute the 
corpus of the estate being alone appropriated to 
this purpose, the personal representative of the 
settlor has a right to retain such funds and the 
trustee has a right only to the income therefrom.*® 


Payments by third persons to trustee or benefici-. 


ary. A person paying money to the trustees is not 
bound to see that they pay it over to the benefici- 


TRUSTS 
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ary.°™ It has been held, however, that, where the 
object of the trust will not be defeated thereby, 
dividends from corporate stock should be paid di- 
rectly to the beneficiaries, without passing through 
the hands of the trustee and thus subjecting them 
to a charge for his commissions.°* 


[§ 731] (2) Necessity of Payment Directly to 
Beneficiary. In general payment of the income of 
a trust estate should be made directly to the ben- 
eficiary,°® unless the trust instrument otherwise pro- 
vides,®° or the beneficiary agrees to a different dis- 
position;®! and whether this rule is to be followed 
where there are trustees acting under a deed of 
trust, and other trustees appointed by the grantor’s 
will, depends on the intent of the grantor as indi- 
cated in the trust instruments.®? Under some cir- 
cumstances payment of income may be made to a 
person furnishing support to. a minor beneficiary,°* 
to members of the beneficiary’s family,®* to an as- 
signee,®® or to a guardian,®® at least where the trus- 
tee has no active duties to perform or discretion to 


65. Matter of Valentine, 26 N.Y.S. 
716, 5 Mise. 479; Train v. Clapperton, 


54. Devecmon v. Shaw, 16 A. 645,, and the wife for payment of alimony 
70 Md. 219. in lieu of provisions made by trust 
55. In re Greenfield, 14 Pa. 489. soe see ee: ce NR 

: +, n re olloway’s Estate, 
56. Longley v. Hall, 11 Pick. | pawaii 329; Herzog v. Title Guar- 


(Mass.) 120. 


57. . Knoch v. Van Bernuth, 40 N.E. 
398, 145 N-Y. 643. 


58. Williamson v. Wilkins, 14 Ga. 
416. 


59. Green v. Winter, 1 Johns.Ch. 
(N.Y.) 26, 7 Am.D. 475 [dism 12 Johns. 
497]; Greene v. Smith, 19 A. 1081, 
17 R.I. 28; Brookshire v. Wambaugh, 
(‘fex.Civ.App.) 9 S.W.¢€2d) 269. 


[a] Payment to husband of bene- 
ficiary constitutes a misapplication. 
.Green v. Winter, 1 Johns.Ch. (N.Y.) 
26, 7 Am.D. 475 [dism 12 Johns. 497]. 


{[b] Court order for payment of in- 
come to certain person.—A trustee 
who has been commanded by a judg- 
ment to pay the income to the settlor 
is justified in so paying it until a 
mortgagee, claiming a right to the in- 
come, obtains an injunction, the ap- 
pointment of a receiver, or a judgment 
of a court of competent jurisdiction 
declaring that the lien of the mort- 
gage attached to the income as it ac- 
erued. Newton v. Hunt, 119 N.Y.S. 
3, 134 App.Div. 325 [mod 112 N.Y.S. 
573, 59 Misc. 633, and aff 95 N.E. 1134, 
QOMIN. Ys. 15:99 1 ; 


[ec] Costs.—In a suit by the bene- 
ficiary to compel payment of income 
by the trustees, an order after judg- 
ment in favor of the trustees, allow- 
ing them to set off their costs against 
income due the beneficiary, was er- 
roneous. In re Ungrich, 94 N.H, $99, 
201 N.Y. 415. 


Rights and remedies of creditors of 
cestu’ que trust see Creditors’ Suits § 
89; BWxecutions § 84; and supra §§ 
307-321. 


60. Livingston v. Gordon, 93 N.Y. 
644. See Bradshaw v. Lucas, 214 Ill. 
App. 218 (spendthrift trust and pay- 
ment to conservator held required). 


61. Matter of Sheldon, 101 N.Y.S. 
729, 51 Mise. 449, 5 Mills 506. See 
Henderson v. Henderson, 97 So. 358, 
210 Ala. 73 (holding, under instru- 
ments creating trust for J. for life, 
and also making provision for support 
of J.’s wife, and for maintenance and 
education of a daughter, that an 
agreement between the trustees, J., 


antee & Trust Co., 103 N.E. 885, 210 
NoY. 531: 


[a] Payment directly to benefi- 
ciary.— Where the gift of the income 
of trust property was contained in a 
trust deed, and the will of the donor 
merely designated the beneficiaries, 
the net income should be paid by the 
trustee named in the trust deed di- 
rectly to the beneficiaries, and not to 
the trustees under the will to be dis- 
tributed by them. Guaranty Trust Co. 
of New York v. Halsted, 157 N.E. 739; 
245 N.Y. 447; Herzog v. Title Guar- 
antee & Trust Co., 103 N.E. 805, 210 
IN SYeupioule 


[b] Payment to trustees under 
will. Where a trust deed provides 
that the trustee shall pay income “‘to 
the person or persons appointed or 
entitled to receive the same by the 
will’ of the grantor, the trustee in the 
deed is not required to pay such in- 
come directly to the ultimate benefi- 
ciaries named in the will, but his duty 
is complied with by paying it to the 
trustee appointed by the will. In re 
Holloway’s Estate, 28 Hawaii 329. 


63. In re Mosebach’s Estate, 28 Pa. 
Dist. 64. 
[a] Trustee, who is also appointed 


guardian, may permit a ward to live 
with his stepmother and may pay her 
the income, which is less than what 
she expends for the ward. In re 
Mosebach's Estate, 28 Pa.Dist. 64. 


64. Noble’s Appeal, 39 Pa. 425. 


[a] Intemperance of beneficiary.— 
Where the income is directed to be ap- 
plied for the use of a legatee, his wife 
and family, during his life, but he be- 
comes so intemperate as to be unfit 
to receive it, it is not error for the 
court to decree that a portion of the 
income should be paid to the wife for 


the benefit of the family. Noble’s 
Appeal, 39 Pa. 425. 
[b] Trustee of a spendthrift trust 


will be compelled, under the Pennsyl- 
vania act of 1836, to pay a portion 
of it to the wife and child of the 
cestui que trust, when it appears that 
he has deserted them. Philadelphia 
Bd. of Charities, etc. v. Moore, 19 
Phila. (Paty 640. 


[1908] A.C. 342. 


fa] Thus (1) although a cestui 
que trust is oftentimes restrained by 
statute from anticipating the income 
by encumbering or alienating it prior 
to its accumulation (see supra § 304), 
payments of the income to a third per- 
son, under an order from the beme- 
ficiary, after such income has accrued 
and is payable, are good as between 
the beneficiary and trustee. Matter 
of Valentine, 26 N.Y.S. 716, 5 Misc. 
479. (2) Where the cestui que trust 
made an assignment of accumulated 
income of a trust estate, and directed 
the payment of future income to the 
assignee as it became payable, pay- 
ment by the trustee in accordance 
with this assignment and direction 
discharges the trustee from liability. 
In re Oakley’s Estate, 190 N.Y.S. 157, 
116 Mise. 494. (3) The assignee has 
no greater rights and can compel the 
payment of no larger amount than his 
assignor was entitled to. Train v. 
Clapperton, [1908] A.C. 342. 


Validity and effect of assignment 
see supra §§ 303-306. 


66. N.Y.—Gasquet v. Pollock, 37 
N.Y.S. 357, 1 App.Div. 512 [aff 53 N.E. 
1125, 158 N.Y. 734]. See In re Tay- 
lor’s Will, 254 N.Y.S. 505, 234 App. Div. 
892 (trustee not relieved of making 
payments to testamentary guardian 
by infant’s having voluntarily ceased 
living with guardian). 


N.C.—Hardy v. Leary, 43 N.C. 94. 


Pa.—Royer’s Executors v. Meixel, 
19 Pa. 240; Kerrigan’s Estate, 5 Pa. 
Dist. 125, 17 Pa.Co. 439. 


Tex.—Brookshire vy. Wambaugh, 
(Civ.App.) 9 S.W.(2d) 269. . 


Eng.—Lovegrove v. Long, [1901] 
W.N. 166. 
[a] Ilustrations.—(1) In ease 


some of the beneficiaries are minors, 
the trustee is justified in paying their 
share to their mother and guardian 
(Lovegrove v. Long, [1901] W.N. 166), 
(2) especially where the trust is for 
the maintenance of the mother and 
children, and the income is shown to 
be properly expended by her (Kerri- 
gan’s Hstate, 5 Pa.Dist. 125, 17 Pa.Co. 
439). (3) Where a_ guardian sup- 
ports the minor beneficiaries and the 
trustee acquiesces therein without 
paying over the income, the guardian 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be exercised in the application of the income, but is 
merely directed to pay it over to the beneficiary ;°" 
and payment to a guardian has been held proper 
even where the trust instrument authorizes payment 
directly to the beneficiary.°* On the other hand, 
where it is clearly the intention of the settlor that 
the income shall be administered by the trustee 
alone, or that the trustee has active duties to per- 
form, and a discretion to be exercised, with refer- 
ence to the application of the income, the guardian 
of the beneficiary has no right to the income for 
the purpose of applying it to the beneficiary’s use.°® 
It has likewise been held that, where a trust deed 
provided that the income should be applied to the 
use of an infant, it should be applied by the trus- 
tee directly to such use, and not be turned over to 
the infant’s general guardian.*° Where the bene- 
ficiaries have received the full benefit of the income, 
the trustee will not be held hable for not pasng the 
money directly to them.*? 


[§ 732] (3) Amount and Mode of Payment. Pay- 


is entitled to recover from the trustee ]111 Me. 
the amount of the income accruing 
to the children during the .time they 
were so supported by him, but not 


any part of the income accruing after- 


246; 


181 Mass. 55; 
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Kimball v. Blanchard, 
64 A. 645, 101 Me. 383. 


Mass.—Green v. Crapo, 62 N.E. 956, 
Lowell v. Loring, 1 Al- 


[65 C.J.] 853 


ments of income should consist of such amounts as 


are specified in the trust instrument, or, in case a 
discretion as to the amount is vested in the trustee, 
of such sums as his honest judgment dictates as 
necessary for the specified use,** and the exercise 
of such diseretion by the trustee is conclusive so long 
as he acts within his powers, honestly and in good 
faith.“’ Generally, under a direction to expend in- 
come for the support of the beneficiary, the amount 
which the trustee may rightfully pay is limited to 
what is necessary for such support,’* but, if neces- 
sary, the entire income may be used for such sup- 
port.7> So it has been held that a direction to trus- 
tees to apply the net income of a trust fund to the 
“proper” maintenance of the beneficiary during his 
minority, and then pay over the principal to him, 
does not require or authorize the entire income, as 
it comes into the trustees’ hands, to be applied to 
the beneficiary’s maintenance, unless necessary for 
his proper maintenance,’® and the same rule has 
been applied under a similar provision, although it 
did not use the word “proper.”*7 On the other 


cannot complain that the trustee, in 
the exercise of good faith and with- 
out abuse of discretion, paid from 
such income interest on debts of the 
life tenant and the premium on the 


ward, although what did accrue was 
insufficient to defray the necessary 
expenses advanced by him. Hardy v. 
Leary, 43 N.C. 94. 


[b] In Oklahoma the net income 
or profit of a trustee of an express 
trust where the beneficiary is a minor 
is the property of such minor, and, 
under Const. art 7 § 13, should be paid 
by the trustee to the guardian for 
expenditure under direction of the 
county court. In re Vance, 227 P. 881, 
102 Okl. 129. 


67. Partridge’s Estate, 21 Pa.Dist. 
617; In re Earp, 2 Pars.Eq.Cas. (Pa.) 
178. 


68. Matter of Fisk, 92 N.Y.S. 394, 
A5 Misc. 298, 4 Mills 392. 


[a] Beneficiary declared incompe- 
-tent.—Whether the trustee shall pay 
over the income directly, or personal- 
ly use, apply, and disburse it for the 
benefit of the beneficiary, depends on 
tthe language by which the trust is 
-ereated; but, although the will in 
question authorized the payment of 
the income directly to the parties 
named, where one of the beneficiaries 
was declared incompetent by the 
court of a sister state, and a guard- 
ian of her person and property ap- 
pointed, the income of the trust fund 
should be paid over to such guardian. 
Matter of Fisk, 92 N.Y.S. 394, 45 Misc. 
298, 4 Mills 392. 


69. In re Partridge’s Estate, 88 A. 
367, 241 Pa. 158; Pleasonton’s Estate, 
Mt Ne A420, 232 Pa. 381; - Partridge’s 
Est., 21 Pa.Dist. 617; Ritchey’s Est., 
17 Pa.Dist. 964; Gilbert’s Est., 41 Pa. 
Co. 339; Rudy’s Appeal, 20 Wkly.N.C. 
anys 241% 

70. New York Trust Co. v. Black, 
164 N.Y.S. 967, 178 App.Div. 4. 


71. McCall v. Burk, 76 S.W. 177, 25 
Ky.L. 643; Berdell v. Parkhurst, 45 
Hun 590, 9 N.Y.St. 790; Miller v. Park- 
hurst, 45 Hun 590, 9 N.Y.St. 759. 


72. Ala.—Henderson v. Henderson, 
97 So. 353, 210 Ala. 73. 


Conn.—Cromwell v. Converse, 143 
A. 416, 108 Conn. 412, 61 A.L.R. 663. 


Ky.—Akers v. Fidelity & Columbia 
pees Co., 234 S.W. 725, 192 Ky. 850. 


Me.—Huston v. Dodge, 88 A. 888, 


len 466. 


N.H.—Eaton vy. Lovering, 
433, OL, INSEL 27'5,, 35) Alda. R. 


N.Y.—White v. White, 235 N.Y.S. 
83, 134 Misc. 281; Matter of Schar- 
mann, 118 N.Y.S. 687, 63 Misc. 640. 


Pa.—Robertson vy. Hatfield, 87 A. 
853, 240 Pa. 476; In re Miskey, 58 A. 
845, 209 Pa. 474. 


R.I.—Greene vy. Smith, 19 A. 1081, 
UR. 28 


[a] Exercise of discretion.—(1) 
Under provisions creating a spend- 
thrift trust, determination by trus- 
tees of amount of income necessary 
for maintenance of beneficiaries was 
within their absolute’ discretion. 
Cromwell v. Converse, 143 A. 416, 108 
Conn. 412, 61 A.L.R. 663. (2) “Main- 
tenance” and “support”? in an instru- 
ment creating a spendthrift trust 
contemplated expenditures necessary 
to maintain the beneficiary and family 
in luxury accompanying one in his 
station in life. Cromwell v. Converse, 
supra. (3) It was the duty of the 
trustees, under a spendthrift trust, to 
familiarize themselves with the sit- 
uation in order to determine the in- 
come to be paid the beneficiary. 
Cromwell v. Converse, supra. (4) 
The court must assume that the trus- 
tees properly exercised discretion in 
determining the income suitable for 
the beneficiary’s maintenance, where 
no complaints were made. Cromwell 
v. Converse, supra. (5) The trustees 
under a spendthrift trust were not 
required to make a new decision of 
the amount to be paid the beneficiary 
each time payment was made. Crom- 
well v. Converse, supra. (6) Where 
the beneficiary entitled to support 
from the income of the trust estate 
had contracted debts to the payment 
of which the income could be subject- 
ed, the trustee could, to avoid the 
seizure of the income, pay the inter- 
est on the debts and the premiums for 
insuring her life for the benefit of her 
ereditors from the income of the trust 
fund, and the trustee is entitled to 
credit for such payments on its final 
settlement. Akers v. Fidelity & Co- 
lumbiar Drust’Co,, 2384 Sow 125. 192 
Ky. 850. (7) Where a trustee had 
discretion to pay the entire income to 
the life tenant, the remaindermen 


125 A. 
1034. 


policy insuring her life for the benefit 
of her creditors. Akers v. Fidelity & 
Columbia Trust Co., supra. (8) 
Where a trust instrument directed 
that property left for the settlor’s 
son, who had a wife and daughter de- 
pendent on him, should be invested 
and expended for his benefit as his 
needs required, the trustee in expend- 
ing the money should consider the 
amount at his disposal, the present 
as well as the probable future needs 
of his wards, their health and ca- 
pacity to help themselves, and then 
do what an ordinary man would do 
under similar circumstances. Eaton 
Vv. hovering. 125A. 433; Sil Nie 2iibs 
35 A.L.R. 1034. (9) Under a gift in 
trust to pay so much of the net in- 
come to the settlor’s daughter as she 
“shall desire for her use,’ the trus- 
tees must exercise good faith and 
reasonable care to ascertain that the 
amounts paid over to the daughter are 
for her own use. Greene y. Smith, 
19) AROS 5 SL Eval aS. 


73. Cromwell v. Converse, 143 A. 
41:6,7 103 Conn) 4252,)° 61) MANE wnGibo 
ee v. Dodge, 88 A. 888, 111 Me. 
246. 


74 Bridgeport Trust Co. v. Bar- 
tholomew, 97 A. 758, 90 Conn. 517; 
Ferguson v. Ferguson, 5 Ky.L. 239; 
Demeritt v. Young, 55 A. 1047, 72 N. 
H. 202; Adrain v. Koch, 91 A. 123, 83 


N.J.Eq. 484 Laff 93 A. 1083, 84 N.J.Eq. 
1951. 
[a] Thus, under the provisions of 


a particular trust, it was held that 
the trustee exercised proper discre- 
tion in not permitting a young lady, 
the cestui que trust, to spend the 
whole amount of income from her es- 
tate before she attained her majority; 
but that it was proper to pay over to 
her the accumulated income from said 
estate when she arrived at legal age 


and married. Caruthers v.. Neal, 14 
S.W. 599, 12 Ky... 567. 
75. Dooley v. Penland, 300 S.W. 9, 


156 Tenn. 284. 


76. McKnight’s Executors v. Walsh, 
24 N.J.Hq. 498. 


77. In re McCormick, 57 N.Y.S. 
548, 550, 40 App.Div. 73 [aff 57 N.E. 
1116, 163 N.Y. 551] (explaining Free- 
man v. Coit, 27 Hun 447 and In re 


‘[aff 38 N.Y. 410]; 
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hand, it has been held that, where a trust instrument 
directed the income to be apphed to the use of the 
beneficiary, no discretion being given to the trustees 
to apply only so much of the income as they might 
deem necessary for maintenance, the beneficiary was 
entitled to have the entire income paid over as it 
accrued ;*8 and, under exceptional circumstances, a 
trustee may exceed the limit of expenditure for 
the current year and pay over more than the income 
accruing during that year.‘® Where full commis- 
sions are allowed a trustee, but with a provision that 
a certain amount shall be deducted to pay costs 
properly chargeable to the trustee, the beneficiary 
is entitled to no part thereof as part of the net in- 
come.*° Where the income is payable to the ben- 
eficiary “as she may elect,” whether such election 
shall be exercised at all, as well as the time of the 
election, is wholly in the option of the beneficiary,*? 
and ereditors cannot compel her to. exercise her 
right.82_ The amount will be fixed by the court where 
the instrument creating the trust does not itself 
fix it, or authorize its determination either by the 
trustee or the beneficiary,** or where a father and 
his children are beneficiaries, and a resort to a court 
of equity is necessary to determine their rights’ on 
account of a divorce being obtained and the custody 
and protection of the children being confided to their 
mother.*# 


Net income. In ascertaining the net income pay- 
able to the life beneficiary of a trust estate, the 
estate must be looked to in solido, and the expenses 
subtracted from the gross receipts.*® 


Mode of payment. Payment by check is not ob- 
jectionable when the check is accepted and this meth- 


Smith’s Estate, 12 N.Y.S. 415, as not 
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that a trustee or other person of 
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od of payment is agreed to by the cestui que trust ;*° 


but a mere exchange of receipts between the trus- 
tees and the guardian of the beneficiary does not 
constitute a payment to the beneficiary.®* 


Overpayments.’8 . A trustee who makes overpay- 
ments to a beneficiary entitled to annual payments 
of income for life is entitled to retain a sufficient 
amount out of the income afterward accruing to 
reimburse him for the overpayments.*® 


[§ 733] (4) Effect of, and Presumptions as to, 
Payment. When rightfully paid over, the income 
becomes the absolute property of the beneficiaries,°° 
relieving the trustee from liability;°* but payment 
of income contrary to the provisions of a decree 
adjudicating the rights of certain claimants to the 
fund renders the trustee lable, although he was not 
a party to the proceedings in which the decree was 
made, and acted under the best advice obtainable.” 
Payments made under a mistake of fact may be 
recovered back.®* In the absence of a contrary 
showing, it will be presumed that payments made 
by a trustee to a beneficiary are of the interest or 
income instead of the principal,®* or instead of an 
advance or loan,®® where the trustee had rents, is- 
sues, and profits in his hands. 


Estoppel of beneficiary. A beneficiary may, by 
his acts or omissions, estop himself from objecting 
to the method of distributing the income.®® 


[§ 734] b. Right to, and Disposition of, Accumu- 
lated Income.®* The words “accumulated interest” 
have no technical legal meaning,®® and the inter- 
pretation of these words in a trust instrument is to 
be gathered from the instrument at large.®® So, 


made in mistake of fact. Fest’s Es- 


holding otherwise, when 
read). 


“Where a man directs the applica- 
tion of income to the support, main- 
tenance, and education of his child 
or children, he means the proper sup- 
port, maintenance, and education, hav- 
ing reference to their condition in 
life, their wants, and the principal 
sum from which the income is de- 
rived.”” In re McCormick, supra. 


78. Gasquet v. Pollock, 37. _N.Y.S. 
357, 1 App.Div. 512 [aff 53 N.E. 1125, 
158 N.Y. 734]. 


42 N.C. 


79. Downey v. Bullock, 
102. 

80. State vy. Banks, 24 A. 415, 76 
Md. 136. 

81. Ober v. Dodge, 231 N.W. 444, 


210 Iowa 648. 


82. Ober v. Dodge, supra; Darling 
v. Dodge, 206 N.W. 266, 200 Iowa 1303. 


83. Bundy v. Bundy, 47 Barb. 135 
Matter of Riley, 
24 N.Y.S. 309, 4 Misc. 338, 1 Pow.Surr. 


439. 


84 Fidelity Trust, etc., Co. v. Mc- 
Ferran, 21 S.W. 870, 14 Ky.L. 777. 


85. Hayes v. St. Louis Union Trust 
Co., 298 S.W. 91, 317 Mo. 1028, 56 A. 
ERs 2276; 

86. In re Jones, 48 A. 865, 199 Pa. 
1438. 

87. Hunting v. Safford, 66 N.E. 642, 
183 Mass. 157. 


[a] Countersigning by surety.— 
Under Code Civ. Proc. § 813, providing 


carefully 


whom bond is required, and his sure- 
ty, may enter into an agreement for 
the deposit of the funds for which 
the surety is liable in a trust com- 
pany, so that they may not be drawn 
out without the written consent of 
the surety or on order of the court, 
with due notice to it, where trustees 
agreed with a surety company that 
trust funds Should be deposited with 
a trust company, to be drawn out only 
on a check signed by the trustees and 
the surety company, it will be pre- 
sumed, in the absence of a contrary 
showing, that the provisions of the 
agreement were in accordance with 
the code, and that consequently, on 
refusal of the surety to countersign, 
and due notice having been given the 
surety, the court Would have jurisdic- 


tion to make the order. Matter of 
Chesterman, 78 N.Y.S. 345, 75 App. 
Divorce 


88. Generally see supra § 720. 


89. Foscue v. Lyon, 55 Ala. 440; 
Bailey v. Smith, 101 N.B. 62, 214 Mass. 
114; In re Wolfman’s Estate, 243 N.Y. 
S. 535, 137 Mise. 525. 


90. Beers v. Narramore, 22 A. 1061, 
61 Conn. 13. 


91. Dooley v. Penland, 300 S.W. 9, 
156 Tenn, 284. 


92. Owings v. Rhodes, 9 A. 903, 65 
Md. 408. 


98. Fest’s Estate, 11 Pa.Dist. 212. 


[a] Payment in ignorance of 
mortgage, to the interest on which 
the income should have been applied, 
may be recovered back as payment 


tate, 11 Pa.Dist. 212. 


94. Calvert v. Carter, 18 Md. 73; 
foe v. Marsh, 67 A. 706, 73 N.J.Eq. 


_[a] General payment to a benefi- 
ciary must be taken to have been 
made and received on account of net 
income only; it cannot be appr opriat- 
ed exclusively to one source of income 
rather than another, nor can it be ap- 
portioned between the real and per- 
sonal property on the basis of a gross 
income of either class. Marsh v. 
Marsh, 67 Ay 706, 73 N.J.Eq. 99. 


95. Woodard y. Wright, 22 P. 1118, 
82 Cal. 202. 


96. In re Leupp, 153 AU 
J.Wq. 49. 


[a]. Thus, where the beneficiary 
signed and acknowledged statements 
wherein he approved of the manner of 
distributing income adopted by the 
trustee, and for sixteen years con- 
tinued to accept, without objection, 
his share thereof, he will be estopped 
to question the basis of the distribu- 
tion. In re Leupp, 153 A. 842, 108 N. 
J.Eq. 49. 


97. Rights of life tenants to in- 
come, profits, and accretions general- 
ly see Estates §§ 81-85. 


Testamentary trusts see Wills [46 
Cyc 17951. 


842, 108 N. 


98. Lewis v. Towar, (N.J.Ch.) 45 
A. 999; Lippincott v. Ridgeway, TSN 
J.Hq. 526. 

99. Davison v. Tams, 63 N.Y-S. 


828, 30 Misc. 156. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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generally, the right to, and proper disposition of, 
the accumulated income of a trust estate depends 
on the intention of the person ereating the trust, 
as gathered from the terms of the trust instrument 
and the surrounding circumstances, construed ac- 
cording to the general rules hereinbefore stated.? 
The mere fact that a trustee allows the income of 
trust funds to accumulate instead of paying it over 
does not necessarily entitle the residuary cestuis que 
trust to such accumulation,*? although that is the 
result where there is no valid direction in the trust 


1. Mass.—McElwain y. Hildreth, 
89 N.E. 567, 203 Mass. 376. 
N.J.—Lewis v. Towar, (Ch.) 45 A. 


999; Swetland yv. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff in part 140 
A. 279, 102 N.J.Eq. 294]. 


N.Y.—Matter of Osborn, 103 N.E. 
723, 209 N.Y. 450, 50 L.R.A.N.S. 510, 
Ann.Cas.1915A 298; Matter of Equi- 
table Trust Co., 148 .N.¥.S. 1114, 163 
App.Div. 957. 


Pa.—Robertson vy. Hatfield, 
853, 240 Pa. 476. 


Ri—in® resBailey, 13 Rel 543, 


{a] Intention may be inferred from 
circumstances.—Swetland v. Swet- 
Jand, 134 A. 822, 100 N.J.Eq. 196 [aff 
in part 140 A. 279, 102 N.J.HKq. 294]. 


[b] Construction of trust instru- 
ment.—(1) A deed of trust for three 
lives, including the annuitant’s, the 
settlor’s and that of the minor bene- 
ficiary, with provision for payment of 
surplus income to the minor’s father, 
does not authorize payment of entire 
income to the minor on the death of 
the annuitant and the minor’s father 
under circumstances not provided for. 
Hirst. Natii-Bank &)-Trust. Cos of 
Yonkers v. Palmer, 254 N.Y.S. 16, 141 
Misc. 692 [mod 257 N-Y.S:. 816,- 235 
App.Div. 593]. (2) Under an agree- 
ment by which a father is to pay to 
a trustee a certain sum yearly to be 
used in the trustee’s discretion for 
the care of his child, any unexpended 
balance is to be retained for the 
benefit of the child and is not to be 
repaid to the father or credited on a 
payment due in the following year. 
Robertson v. Hatfield, 87 A. 853, 240 
Pa. 476. (3) That a deed of trust to 
pay the income quarter annually for 
life of H, and on his death the prin- 
cipal to his issue, makes no express 
provision for disposition of the ac- 
erued income in case of H dying be- 
tween quarterly payments is not de- 
cisive of whether it falls into the 


$1 AC 


principal. Leverett v. Barnwell, 101 
N.E. 75, 214 Mass. 105. 
[ec] Right to accumulate; statu- 


tory provisions.—Although the former 
policy of the state was to prevent ac- 
cumulation of income in trust funds, 
even in the form of stock dividends, 
this is now permitted under Personal 
Prop. L. § 17-a, as added by L. (1922) 
e 452 § 2. In re Bemis’ Will, 205 N. 
VeS.o367, LZ3 Misc. 255. 


2. See supra §§ 240-255, 518, 519. 


3. Lombard v. Witbeck, 51 N.E. 
G61, 173 Ill. 396; Matter of Raymond, 
TO MNGY Se Soon Us1 ADD. Diy. 11. 


[a] Where income is - rightfully 
withheld, under authority conferred 
by the will, the fact that it is not ac- 
tually turned back into the princi- 
pal estate, but is kept separate as a 
matter of convenience in bookkeep- 
ing, does not amount to a payment or 
transfer of it to the beneficiary. 
Lombard v. Witbeck, 51 N.E. 61, 173 
Tilasow 6. 


4. Moor v. Vawter, 258 P. 622, 84 
Cal.App. 678; Central Union Trust 


TRUSTS 


to the principal 
more often they 


Co. of New York v. Trimble, 174 N.E. 
12, 255°N.Y. 88:2. In re. Harteau, 97-N. 
EH. 726, 204 N.Y. 292; St. John v. An- 
drews_Inst. for Girls, 83 N.E. 981, 191 
N.Y. 280, 14 Ann.Cas. 708; U. S. Trust 
Cow ve PS ohen? Wor Nati 191 058 GS NYS 
442; -Pray v. Hegeman, 92 N.Y. 508; 
Manice v. Manice, 43 N.Y. 303; Sta- 
ples v. Mead, 137 N.Y.S. 847, 152 App. 
Div. 745; Matter of Harteau, 110 N. 
WS. 59) 25 App. Div. 710 jfrev 1104-N. 
Y.S. 586, 53 Mise. 201, 6 Mills 62, and 
Gisim) SOON, be PI LOdey al9G FIN, You 53a), 
Cochrane v. Schell, 19 N.Y.S. 424, 64 
Hun 5 (6) Park (soi Netn od 1 FONG Ye 


516]; In re Meyer’s Estate, 249 N.Y. 
S451, 140 Mise. 1; In re Kirby’s Hs- 
tates 230 00NJYIS, 4.08; 4 41335 1 Mlisc. )/152 


[appeal den 2389 N.Y.S. 390, 228 App. 
Dive WL} Tobin-v—Graf, 80 IN.YeS: 
5, 39 Misc. 412. 


fa] Construction and 
statute.—(1) The provision in Real 
Prop. L. § 63 that, where, in conse- 
quence of a valid limitation of an ex- 
pectant estate, there is a suspension 
of the power of alienation, or of the 
ownership, during the continuance of 
which the rents and profits are undis- 
posed of, and no valid direction for 
their accumulation is given, such 
rents and profits shall belong to the 
persons presumptively entitled to the 
next eventual estate, is made applica- 
ble to the income from personal prop- 
erty by Personal Prop. lb. § 16... U.S. 
PrUSteCo.*v. Soner, 09 Naw 900.9178 
N.Y. 442; Young y. Barker, 127 N.Y. 
S. 211, 141 App.Div. 801; In re Gross- 
man’s Will, 227 N.Y.S. 470, 181 Misc. 
526. (2) Where a trust contains an 
unlawful direction as to accumula- 
tions in respect of the surplus income, 
the surplus income to which the un- 
lawful direction relates passes under 
the provision of the statute. Coch- 
rane v. Schell, 35 N.E. 971, 140 N.Y. 
516. (3) To defeat the statute a 
trust instrument must contain valid 
directions for disposition of income. 
Central Union Trust Co. of New York 
vel Drimble, ia" Ne ES 726255. Nove 88: 
Matter of Fritts, 44 N.Y.S. 344, 19 
Misc. 406, 407 (where the direction to 
accumulate was valid). (4) ‘Persons 
presumptively entitled to next even- 
tual estate’ are those who are en- 
titled to the estate which is to take 
effect on the happening of the event 
which terminates accumulation 
(Manice v. Manice, 43 N.Y. 303; First 
Nat. Bank & Trust Co. of Yonkers v. 
Palmer, 254 N.Y.S. 16, 141 Misc. 692 
imod™ 250 MN. Si S16) 235 “App! Div. 
593]), (5) or, in other words, those 
entitled to the estate which is to take 
effect at the end of the period dur- 
ing which the rents and profits are 
undisposed of, or are invalidly ac- 
cumulated (In re Grossman’s Will, 
QOTING Yast 440, 1344 Mise.) 05:2'6).07 566) 
Under trust instrument providing for 
payment of income to husband and 
wife and to four minor children until 
they reach eighteen years of age, and 
that, on the death of the parents, 
principal shall be paid to the infants 
equally, in the absence of valid direc- 
tion for accumulation of income after 
infants reach eighteen years of age, 
excess above the amount necessary 


effect of 
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instrument as to the disposition of such accumula- 
tions and the jurisdiction is one in which it is pro- 
vided by statute that, in such a case, the accumula- 
tion shall belong to the persons presumptively en- 
titled to the next eventual estate.* 
sideration the provisions of the instrument creating 
the trust, the manifest object of the settlor, and the 
nature of the accumulation, the courts have, in some 
cases, decided that accumulations were to be added 


Taking into con- 


and to fall into the residue,® but 
have held that they belong to the 


to meet specific payments set out in 
trust must be divided equally between 
the children, under Real Prop. L. 
63, and Personal Prop. L. § 11, as per- 
sons presumptively entitled to next 
eventual estate. Hill v. Hill, 207 N. 
Y.S. 702, 124 Mise. 98. (7) Where the 
settlor directed that the income of 
a fund should be applied to the benefit 
of her son, who was a life convict, as 
the trustees might deem advisable, 
remainder to the settlor’s sister, there 
was no provision for an accumulation 
of income, and the sister was not en- 
titled to a surplus of income during 
the son’s life as the. person pre- 
sumptively entitled to the next 
eventual estate. Hill v. Guaranty 
Trust. Cow of INew. York; 148) Noyes: 
601, 168 App.Div. 374, 13 Mills 281. 
(8) Accumulated income, if not pay- 
able under the deed of trust, would 
go to the person entitled to the next 
eventual estate, who is the holder of 
the equitable life interest in the en- 
tire fund from the time when accu- 
mulations should have ended. In re 
Kirby’s Estate, 231 N.Y.S. 408, 133 
Misc. 152 [appeal den 239 N.Y.S. 390, 
228 App.Div. 171]. (9) Where a bene- 
ficiary was to have such part of the 
income as the trustees should think 
proper, all the property remaining at 
the death of the beneficiary to be re- 
turned to the settlors, the ownership 
of the unused income will be held to 
be in the beneficiary, the right to pos- 
session remaining in the trustees, 
and it will pass to the representatives 
of the beneficiary on her death, in 
view of Personal Prop. L. § 11, relat- 
ing to accumulations. Curtis v. Cur- 
tis, 173 N.Y.S. 103, 185 App.Div. 391. 
(10) Where a deed of trust for three 
lives directed distribution of the re- 
mainder to the father or descendants 
of a minor life beneficiary, but the fa- 
ther was dead and the son had no is- 
sue, there was no one in existence 
entitled to the next eventual estate, 
and income not disposed of remained 
with the settlor (Real Prop. L. § 102). 
First Nat. Bank & Trust Co. of Yonk- 
ers v. Palmer, 254 N.Y.S. 16, 141 Mise. 
692 mod. 25% INCYSS SU Si'6 "28> Asp: 
Diyos 

5. U.S.—Fitchie v. Brown, 29 S.Ct. 
LOG e201 UsSes29 538) babide 202s 


Del.—-Equitable Guarantee, etc., Co. 
v. Rogers, 44 A. 789, 7 Del.Ch. 398. 


Md.—Smith v. Hooper, 51 A. 844, 
54 ALW95, 95 Md 16) 


Mass.—Minot v. Baker, 17 N.E. 839, 
147 Mass. 348, 9 Am.S.R. 713. 


N.J.—Lewis v. Towar, 45 A. 999. 


N.Y.—Bassett v. Wells, 106 N.Y.S. 
1068, 56 Misc. 81; Davison v. Tams, 
63) N.¥uS. 828, 30 Mise. 156: 


Eng.—In re Armitage, [1893] 3 Ch. 
Sole 


[a]. Particular instruments con- 
strued.—(1) A deed of trust of a 
mortgage belonging to a testator pro- 
vided for the payment to the testa- 
tor’s widow of the interest on the 
mortgage, Or so much thereof as she 
might desire, and the balance to the 
testator’s two children, equally, and 
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person primarily entitled to the 


ease of his death, that the accumulation or income 
which has accrued since the last payment should go 
to the beneficiary’s personal representatives,’ even 
though the death of the beneficiary occurs between 
dates of periodical payment, as apportionment is 


that, on the widow’s death, the mort- 
gage, “with a]l accumulations of in- 
terest,” should be assigned equally to 
the children. The interest on the 
mortgage was payable semiannually, 
and the payments to the widow were 
to be made semiannually. It was 
held that the interest accruing be- 
tween the date of the last payment 
to the widow and her death belonged 
to the children. Lewis v. Towar, (N. 
J.) 45 A. 999. (2) Where an assign- 
ment in trust of corporate stock di- 
rected the trustee to pay the net in- 
come to the assignor, and on her 
death to deliver the whole principal 
sum or property to the assignovr’s 
daughter, not only the principal sum 
vested immediately in the daughter 
on the death of the assignor, but also 
all the income then due, or that might 
thereafter accrue, so that the per- 
sonal representatives of the assignor 
were not entitled to dividends unpaid 
at the death of the assignor. Conroy 
v. Equitable Trust Co. of New York, 
197 N.Y.S. 266, 119 Mise. 672 [aff 201 
N.Y.S. 894, 207 App.Div. 839 (aff 144 
NES 90350239 Nay. 587i). 


[b] Where beneficiary’s right is 
limited to support and maintenance 
out of the rents of the trust property, 
no interest in any surplus or ac- 
cumulation passes to his personal 
representatives on his death. Gray 
y. Corbit, 4 :‘Del.Ch. 135. 


{c] Increase cf trust fund due to 
judicious investment.—(1) Under a 
trust, giving to the cestui que trust 
a right to the dividends and income 
of the fund, the cestui que trust is 
not entitled to an enormous increase 
in the trust fund due to good invest- 
ment, the purchase, exchange, and 
sale of stocks, as ‘increase’ and 
“profits” are not synonymous with 
“dividends” and “income.” Smith v. 
Hooper, 51 A. 844, 54 A. 95, 95 Md. 
16; In re Armitage, [1893] 3 Ch. 337. 
(2) This does not mean, however, that 
because accumulated income is in- 
vested in the same securities as the 
principal, and both the principal and 
accumulated income thus invested are 
made the basis of a new fund from 
which income is derivable, that the 
person owning the income so invested 
has turned it over to the principal 
fund, so as to deprive himself of its 
ownership, and thereafter to estop 
himself or his executors from claim- 
ing it as his property. New York L. 
Ins., ete., Co. yv. Kane, 45 N:Y.S..543; 
17 App.Div. 542. 


Reservation of funds to meet con- 
tingencies see supra § 721. 


6 U.S.—Grimes v. Grimes, 52 F. 
(2d) 171. 


Conn.—Cromwell v. Converse, 
A. 416, 108 Conn. 412, 61 A.L.R. 663; 
Bishop v. Bishop, 71 A. 588, 81 Conn. 
509. 

Md.—Whitridge v. Williams, 17 A. 
938, 71 Md. 105, 17 Am.S.R. 5138. 


N.J.—Adrain y. Koch, 91 A. 123, 83 
N.J.Eq. 484 [aff 93 A. 10838, 84 N.J. 
Mig, 195]. 

N.Y.—Barbour v. De Forest, 95 N. 
Nesc) braper Vv. balmer. i UNG. S, 
614, 4 Silv.Sup. 308, 54 Hun 637. 

Pa.—Hartman’s Hstate, 13 Phila. 
387. 

Eng.—In re Scott, [1902] 1 Ch. 918. 


TRUSTS 


income,® or, in 
of statute.® 


[a] Income accumulated during 
the minority of beneficiaries (1) must 
be paid to them on their attaining 
majority and not added to the princi- 
pal fund. Tweddell v. New York L. 
iniss. ete; 1Co.,)3 1 Ney.Sur i642) 82k bun 
602; Hartman’s Estate, 13 Phila. 
(Pa.) 387. (2) Where a trustee is to 
pay income as necessary from a fixed 
fund to the beneficiary during in- 
fancy, and the entire income from the 
fund to the beneficiary on obtaining 
majority, the income which accrued 
during minority should be paid to the 
beneficiary. In re May, 136 N.Y.S. 
335, 76 Misc. 103, 9 Mills 138. (3)A 
trust for “accumulation” of income 
during the beneficiary’s minority en- 
titled the beneficiary to ‘‘enjoyment” 
of accumulations immediately for her 
support and education. In re Kirby’s 
Estate, 231 N.Y.S. 408, 133 Misc. 152 
[appeal den 239 N.Y.S. 390, 228 App. 
Top eys alas: 


[b] Any surplus of income after 
providing for necessities of minor 
beneficiaries should be accumulated 
by the trustees for their benefit un- 
til they arrive at the age when they 
can control their own funds. Adrain 
v. Koch, 91 A. 123, 83 N.J.Eq. 484-[aff 
93 A. 1088, 84 N.J.Hq. 195]. 


[c] Where bonds are turned over 
to trustee, instead of cash dividends, 
and subject to the condition that they 
be not judicially declared to be in- 
come, which condition fails, the 
transfer is equitably complete and 
carries with it the right of the life 
tenant to enjoy the income thereof 
accruing Since Such transfer. Bishop 
v. Bishop, 71 A. 583, 81 Conn. 509. 


[d] Life tenant of income of rail- 
road mortgage bonds is entitled on a 
sale by the trustee to the amount 
represented by overdue, unpaid inter- 
est coupons thereto attached, al- 
though this reduces the proceeds be- 
low the par value of the _ stock. 
Colkeus Estate, 20 Wkly.N.C. (Pa.) 


[e] Incompetent beneficiary. — 
Where a trustee is authorized to use 
such part, or the whote, of the income 
as he shall, in his discretion, deem 
advisable to insure the comfort of an 
incompetent beneficiary, and the trust 
instrument provides that, if the bene- 
ficiary shall be adjudged competent, 
the entire fund shall be paid over to 
him, but that, if he shall die without 
having been judicially adjudged com- 
petent, the trust fund and all accumu- 
lations remaining shall go to others, 
the void direction for accumulation 
will be deleted, with the result that 
the entire income vests in the life 
tenant, but that the trustee is en- 
titled to retain such portion thereof 
as he does not consider presently 
necessary for the use of the life ten- 
ant; that, if the latter becomes com- 
petent, all the income and principal 
shall be paid to him, but that in case 
he dies without being judicially de- 
clared competent, all accumulated 
income will be payable to his estate, 
and the corpus to the remaindermen. 
In re Meyer’s Estate, 249 N.Y.S. 451, 
140 Misc. 1. 


7. Conn.—Cromwell vy. Converse, 
148 A, 416, 108 Conn. 412, 61 A.L.R. 
663. 


N.Y.—Matter of Hoyt, 
55%, 116 App-Div. 217); 


101 N.Y.S. 
Smith v. Lans- 
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generally permissible both under and independently 
It has been held that a trustee should 
accumulate surplus income held in trust for minors, 
even though there is no express direction in the trust 
instrument for accumulation,® and eventually pay 
it over to the persons entitled to the corpus of the 


ing, 53 N.Y.S. 638, 24 Misc. 566. 


Pa.—Seitzinger’s Estate, 32 A. 1097, 
170) Pa. 500! 


R.I.—-Rhode Island Hospital Trust 
Co. v. Noyes, 58 A. 999, 26 R.I. 323. 


Iing.—In re Lewis, [1907] 2 Ch. 
296. 


[a] Right of beneficiary to income 
ceases on his death so that no ex- 
penses incurred by him, nor debts 
contracted for or by him, nor penal- 
ties resulting from his acts, can be 
paid out of income belonging to other 
persons after his death, even though 
such other persons are his own chil- 
dren, claiming not through him but 
under the provisions of the trust. 
Buckingham’s Hstate, 12 Phila. (Pa.) 
105. 

[b] Children of deceased beneficia- 
ries have been held entitled to sur- 
plus profits accumulated after the 
purposes of the trust have been satis- 
fied. Fitzpatrick v. Pope, 39 Tex. 314. 


[c] Under trust for minor, the 
minor is vested with accumulations 
immediately, and accumulations be- 
come part of the minor’s estate, if he 
dies during minority. In re Kirby’s 
Estate, 231 N.Y.S. 408, 1383 Misc? 152 
[appeal den 239 N.Y.S. 390, 228 App. 
vende. 


{d] Statutory provisions.—Under 
Code Civ. Proc. § 2674, providing that 
rents, annuities, dividends, etc., shall 
be apportioned on the death of any 
person interested therein, so that 
such person or his executors, ete., 
shall be entitled to a proportion ac- 
cording to the time elapsing to the 
day of his death, the estate of a life 
tenant under a trust to pay income 
is entitled to the interest on munici- 
pal bonds forming part of the trust 
fund, accrued, but not yet payable, at 
the time of his death. Equitable 
Trust Co.:of New York vy. Miller, 189 
N-Y.S. 293, 197 App.Div. 391 [aff 135 
N.E. 955, 233 N.Y. 650]. 


8. Stone v. North, 41 Me. 265; Hay- 
ward v. Blake, 142 N.E. 52, 247 Mass. 


430; Welch v. Apthorp, 89 N.B. 432, 
203 Mass. 249, 27 IAR.A.N,S. 449; 
Stone v. Bradlee,’ 66 N.E. 708, 188 


Mass. 165; Fassit’s Estate, 11 Phila. 
(Pa.) 1384; Rhode Island Hospital 
arust Co. v. Noyes, 58 “A. 999) 26° Rear 
BiPAa 

{a] Tllustrations.—(1) A trust to 
pay the income until the death of the 
survivor of H and his wife or issue 
quarterly, and on the death of the 
survivor to pay the principal to the 
issue, being primarily for the sup- 
port of H and his wife, the trustees 
in their discretion can, on the death 
of H, the survivor, between quarterly 
payments, pay the accrued interest 
to reimburse his estate for debts he 
had incurred for his sustenance. 
Leverett v. Barnwell, 101 N.E. 75, 214 
Mass. 105. (2) Where the trust fund 
was previously lodged in investments 
of a character which would permit of 
an apportionment of the income, equi- 
ty will not permit the cestui que trust 
to be prejudiced by changes in the 
character of the investments Fas- 
sit’s. Estate, 11 Phila. (Pa.) 134. 


Apportionment of interest generally 
see Interest § 30. 


9. Rhode Island Hospital Trust Co. 
v. Guild, 160 A. 779, 52 R.I. 310; Perry 


.v. Brown, 83 A. 8, 34 R.I. 203. 


For later.cases, developments and changes in the law see Annotations, same title and section number. 


§§ 734-735] 


estate.1° Where the settlor’s death occurs between 
periodical dates of payment of income, the bene- 
ficiary is entitled to that accruing after the settlor’s 
death in cases where apportionment is allowable,' 
as in case of interest on private or corporate obli- 
gations,'? but not in ease of income due on state or 
United States bonds,** nor of the interest on a note 
of the receivers of a railroad,'! or on the certificate 
of a voluntary-association, such as a social club,!® 
if such note or certificate creates no personal or cor- 
porate liability, but is to be satisfied at a future 
day, only out of a fund held on a special trust. Pro- 
visions in the instrument creating the trust as to 
when the accumulations shall cease are binding,*® 
and prior to that time neither the trustees nor the 
court has authority to break in on-the accumula- 
tion,'* unless there exist exceptional circeumstances}® 
or a permissive statute.?° 


Oral directions to trustee. Where husband and 
wife create a trust by an agreement entitling them 
to the income for life, with remainder to others, the 
husband’s oral direction to the trustee to add the 
income to which he is entitled to the corpus of the 
trust estate is valid.?° 


Jurisdiction of equity. Where a court of equity 
had taken jurisdiction of a trust estate held for the 


10. Rhode Island Hospital Trust 
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benefit of the grantor, and which, on his death, was 
to go to the persons designated in his will, inelud- 
ing his widow, the court had no power, pending a 
contest of the will, to order surplus income, which 
had accumulated since the grantor’s death, to be 
paid over to the widow on her share, unless she has 
relinquished her claim under the will, and elected 
to have her statutory rights of dower and distribu- 
tion.?? 


[§ 735] c. Distinction between Capital and In- 
come*?—(1) In General. As instruments creating 
trusts frequently provide for the payment of income 
to one set of beneficiaries, and the corpus to another 
set, it often becomes necessary to decide what is 
included within the term “capital,”?* and what with- 
in “income.”?* While the question is primarily one 
of intention on the part of the creator of the trust, 
as manifested by the terms of the trust instrument,?° 
together with the condition of his affairs and the 
circumstances surrounding him when he declared 
the trust,?° certain rules for distinguishing between 
capital and income in the absence of explicit provi- 
sion in the instrument of trust have been applied 
by the courts.27 In general, the capital or corpus 
of the trust estate includes not only the property 
which originally comes into the trustee’s hands, but > 
its increase in value,?® unless the trust instrument 


prior to the date when the interest of 


Coven Guilds (60 VAS 779552 R.1.  3 10! 


a2. Dexter v. Phillips, 12) Mass: 
178, 23 Am.R. 261. 


12. Dexter v. Phillips, supra. 


13. Dexter v. Phillips, supra. 

14. Dexter v. Phillips, supra. 

15.. Dexter v. Phillips, supra. 

16. Berry v. Dunham, 88 N.E. 904, 
202 Mass. 133; Dexter v. Appleton, 
137 Mass. 323. 

17. Knorr v. Millard, 18 N.W. 349, 


52 Mich. 542. 


18. Pearce v. Pearce, 74 So. 952, 
199 Ala. 491; Matter of Potts, 1 Ashm. 
(Pa.) 340; Bennett v. Nashville Trust 
Cox” 153 °Ssw- 840,127 Tenni 126, 46 
L.R.A.N.S. 48, Ann.Cas.1914A 1045. 


[a] Mlustrations—(1) Although a 
trust instrument gave one thousand 
dollars in trust to be paid to a minor 
with accumulations when she should 
become twenty-five years old, a court 
of equity had authority to grant her 
bill asking that the income of the 
fund be applied toward her education. 
Bennett v. Nashville Trust Co., 153 
S2W262840, 127° Tenn) 126, 46) LRA; 
N.S. 438, Ann.Cas.1914A 1045. (2) 
Where a trust instrument makes no 
provision for the support of infant 
beneficiaries or for enjoyment of any 
part of the estate given them until 
they reach majority, the chancery 
court will grant permission to use 
the income where their necessitous 
conditions warrant it. Pearce v. 
Pearce, 74 So. 952, 199 Ala. 491. 


19. Matter of Wagner, 80 N.Y.S. 
785, 81 App.Div. 163; Matter of Fritts, 
44 N.Y.S. 344, 19 Misc. 402, 2 Gibb. 
Surr. 198. 


20. Croker v. Croker, 
666, 117 Misc. 558. 


192) IN. YoS. 


eae Hutchins v. Dante, 40 App.D.C. 
22. Right to dividends on corpo- 


rate stock as between life tenant and 
remaindermen: 


co see Corporations §§ 1255-— 
1263. 


Under testamentary trust see Wills 
[49 Cye 1790]. 


What constitutes capital and in- 
come of testamentary trust see Wills 
[40 Cyc 1788 et seq]. 


23. “Capital” see 9 C.J. p 1278. 
24. “Income” see 31 C.J. p 396. 
25. In re Sherman Trust, 179 N.W. 


109, 190 Iowa 1385; Union Trust Co. 
v. Kramer, 201 N.Y.S. 182. 


[a] What shall be given to life 
tenant of trust is fixed by the deed of 
trust, and mere names, as “corpus,” 
“principal,” “dividend,” and “income,” 
and other words of like import, or 
definitions, cannot defeat the intent 
disclosed by the instrument. In re 
Sherman Trust; 7179) Nsw.) 109, 190 
Iowa 1385. 


[b] Trust instrument construed.— 
A provision of a trust agreement that, 
on the death of donor’s nephew or 
niece, his or her share shall be dis- 
tributed among the grandnephews and 
grandnieces by “transferring to such 
grandnephews and grandnieces such 
mortgage or mortgages or obligations 
as shall represent as nearly as may 
be, including both principal and in- 
terest, the share above referred to of 
the one so dying,’ will be construed 
as requiring that the interest accru- 
ing on any such particular shares of 
decedent to be distributed, both pre- 
ceding and after her death, should be 
added to the principal fund to be dis- 
tributed, rather than treated as part 
of the income passing to the benefici- 


aries. Union Trust Co. v. Kramer, 201 
N.Y.S. 182. 
[c] Death of life tenant will not 


preclude a proceeding to determine 
rights vesting in his lifetime. Creed 
v. Connelly, 172 N.H. 106, 272 Mass. 
241. 


[ad] Parties to determination.—In 
an action by a trustee for judicial set- 
tlement to decide whether a stock div- 
idend declared out of earnings made 


the life tenant began should be given 
to the life tenant or remaindermen, 
the court cannot decide whether the 
life tenant is entitled to such stock 
dividend as an heir, representatives 
of deceased not being joined as par- 
ties. Farmers’ Loan & Trust Co. v. 
Whiton? 173 NoY.s.. $90: 


26. In re Lowell’s Estate, 98 Pa. 
Super. 22; In re Lowell’s Estate, 92 
Pa.Super. 492. 


27. See infra text and note 28 et 
seq. 
28. Cal.—iIn re Gartenlaub’s I[s- 


ae 244 P. 348, 198 Cal. 204, 48 A.L.R. 


Conn.—Carpenter v. Perkins, 74 A. 
1062, 83 Conn. 11; Boardman v. Mans- 
field, 66 A. 169, 79 Conn. 634. 


Ky.—Guthrie’s Trustee y. Akers, 
163 S.W. 1117, 157 Ky. 649; Letcher’s 
Trustee v. German Nat. Bank, 119 S. 
W. 236, 1384 Ky. 24; 20 Ann.Cas. 815; 
Coleman v. Grimes, 110 S.W. 349; 
First Nat. Bank of Carlisle v. Lee, 66 
S.W. 413, 23 Ky.L. 1897. 


Me.—Jordan v. Jordan’s Trust Es- 
tate, 88 A. 390, 111 Me. 124, 


N.Y.—Stewart v. Phelps, 66 N.E. 
1117, 173 N.Y. 621; Matter of Vedder, 
15 N.Y.S. 798, 2 Conn.Surr. 548. 


Pa.—In re Nirdlinger’s Estate, 139 
Ae 200,290) Pall 457,056 AstER., 38036 
Craig’s Hst., 24 Pa.Dist. 851. 


Wis.—In re Barron’s Will, 155 N.W. 
1087, 163 Wis. 275; In re Wells’ Hs- 
tate, 144 N.W. 174, 156 Wis. 294. 


[a] MTllustrations.—(1) Where a 
trustee improperly received and re- 
tained a nonproductive farm as a part 
of the trust estate, increase in value 
of the farm due to the growth of tim- 
ber thereon was principal and not in- 
come. Jordan v. Jordan’s Trust Es- 
tate, 887A.) 390.) lilt Mier ta i moAt 
life beneficiary cannot share in incre- 
ment in value of corporate property, 
as distinguished from earnings. In 
re Jackson’s Will, 239 N.Y.S. 362, 135 
Mise. 329 [aff 250 N.Y.S. 324, 282 App. 
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evinces a contrary intention,?® and whatever sub- 
sequently takes its place and represents it.°° 
its derived from the investment or change of invest- 
ment of trust funds ordinarily go to the corpus of 
the trust estate,*! and, where a lessee for a term of 
“at an increased rental” 
payable annually, and left his property in trust, the 
annual payments became a part of the corpus of the 
trust estate, and did not constitute income payable 
The surplus: or accumulated 
earnings of a corporation, before the declaration of 
a dividend, do not constitute income as between the 


years assigned the lease 


to the life tenant.?2 


hfe tenant and remaindermen, in 


shares in such corporation are held, so long as the 
shares remain a part of the trust estate.** 


Div. 425 (rev 179 N.E. 496, 180 N.E. 
354, 258 N.Y. 281, 610)]. 


[b] Increase in value of securities 
(1) should be added to principal of 
trust fund. In re Gartenlaub’s HEs- 
tate, 244 P. 348, 198 Cal. 204, 48 A.L. 
R. 677; Stewart v. Phelps, 75 N.Y.S. 
526, 71 App.Div. 91; Union Trust Co. 
v. Kramey, 201 N.Y.S. 182. (2) Where 
securities, held in trust to pay the in- 
come thereof to a beneficiary for life 
and to divide the principal on his 
death among others, increase in value 
by reason of the depreciation in the 
prevailing rate of interest effected 
by natural causes, which gives an in- 
creased value to securities bearing 
the higher rates of former time, the 
increased value is in no sense a profit 
on the investment, but is an accre- 
tion to the fund itself arising from 
natural causes. Matter of Gerry, 9 
N.E. 235, 103 N.Y. 445, 18 Abb.N.Cas. 
178, 25 N.Y.Wkly.Dig. 135. 


[ec] Imcrease of surplus of corpo- 
ration.—(1) An increase in the value 
of the corpus of the estate, resulting 
simply from the lawful and proper 
increase of the surplus of one of the 
corporations in which the trust es- 
tate holds stock, is not income. In re 
Wells’ Estate, 144 N.W. 174, 156 Wis. 
294. (2) Thus, where trustees of an 
estate owning stock in certain corpo- 
rations were themselves directors and 
stockholders of the same, the fact 
that they did not declare dividends 
out of profits, but passed the same to 
surplus, in the absence of fraud, bad 
faith, or willful abuse of discretion, 
was not ground for compelling a 
transfer from the corpus of the estate 
to the income of sums which would 
otherwise have been apportionable to 
income, had dividends been declared. 
In re Wells’ Estate, supra. 


29. Billings v. Warren, 
1050, 216 Ill. 281. 


30. Conn.—Boardman v. Mansfield, 
66 A. 169, 79 Conn. 634; Curtis v. Os- 
born, 65 A. 968, 79 Conn. 555. 


Ky.—Eager’s Guardian v. Pollard, 
239 S.Ws 39;) 194 Ky. 276, 43 A. LaR. 
808. 


Mass.—Southard v. Southard, 96 N. 
EB. 941, 210 Mass. 347; Brownell v. 
Anthony, 75 N.E. 746, 189 Mass. 442; 
Mudge v. Parker, 29 N.E. 543, 139 
Mass. 153; Kinmonth vy. Brigham, 5 
Allen 270. 


N.Y.—Matter of Gerry, 9 N.E. 235, 
103 N.Y. 445; Matter of Tietjen, 5 
Dem.Surr. 350. 


IN.C:—Stone, v. Hinton, 36 N.C. 15, 


Pa.—In re McFadden, 73 A. 927, 224 
Pa. 443; Burke’s Estate, 22 Pa.Dist. 
767. 

R.I.—Rhode Island Hospital Trust 
Go; v.. Peckham, 107 A: 209, 42)R.1. 


74 N.E. 
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Prof- 


trust for whom 


As dis- 


365; Slocum v. Ames, 36 A. 1127, 34 
A, 152, 19 R.I. 401. 


Va.—Doswell v. Anderson, 1 Patt.& 
H. 185. 


Wis.—In re Barron’s Will, 155 N.W. 
1087, 163 Wis. 275. 


[a] Debts paid estate are capital. 
—Matter of Tietjen, 5 Dem.Surr. (N. 
Yo) 300. 


[b] Damages paid in condemna- 
tion proceedings (1) represent the 
land condemned, and constitute a sub- 
stituted capital. Allen v. Stewart, 
100 N.E. 1092, 214 Mass. 109; Heard 
v. Eldredge, 109 Mass. 258, 12 Am.R. 
687; Gibson v. Cooke, 1 Mete. (Mass.) 
75. (2) The same character is given 
to dividends paid to the trustee out 
of damages received in condemnation 
proceedings against the property of 
the corporation. See Corporations § 
1257 text and note 54 [a] (3)- 


[c] Amount invested by trustee 
with principal cannot be considered 
on accounting as unapplied income, 
where there is nothing to indicate 
that it was not an accretion to the 
principal. In re Weil, 142 N.Y.S. 463, 
80 Mise. 473, 10 Mills 280. 


Proceeds of sale of trust property 
see infra § 736. 


31. Conn.—Boardman vy. Mansfield, 
reat 169, 79 Conn. 634, 12 L.R.A.N.S. 


Md.—Smith v. Hooper, 51 A. 
AS 9550 9D Mids: 


Mass.—Chase v. Union Nat. Bank of 
Lowell, 176 N.E. 508, 275 Mass. 503; 
/Williams v. Inhabitants of Milton, 102 
N.E. 355, 215 Mass. 1; Mudge v. Park- 
er, 29 N. EB. 543, 1389 Mass. 153 


N.Y.—In re Cutler, 52 N.Y.S. 842, 


844, 54 


23 Misc. 508; Matter of Pollock, 3 
Redf.Surr. 100. 

Pa. 47 A. 1108, 
198 Pan 206. 


Profits arising from eee of trust 
property see infra § 73 


32. Rubenstein v. Rubenstein, 224 
N.Y.S. 72%, 729, 221 App.Div. 612 


“The plaintiff claims that this $1,- 
200 per year is income, to Which she 
is entitled, while the defendant claims 
that it constitutes a part of the cor- 
pus of the estate. The lease was an 
estate for years, and like an estate in 
fee, or an estate for life, was alien- 
able. The testator sold it. His inter- 
est therein ceased. The principal does 
not differ from the sale of an estate 
in fee. Had the purchase price of the 
lease been paid in a lump sum, ob- 
viously it would constitute part of the 
corpus of the estate. It makes no dif- 
ference that the purchase price, in- 
stead of being paid at one time, is 


[§ 735 


tinguished from capital, income represents the earn- 
ings of the property.*4 
distributable as such,®® as are royalties derived from 
coal or oil leases,*°® although the contrary has been 
held as to money received from a coal lease where 
the income was not given as an absolute estate to 
one person for life, and the remainder to others, 
but where the only distinction made by the settlor 
between capital and income was the- proportions in 
which they were to be divided.*” 
wild timberland payable to a life tenant consists of 
the annual growth of the timber.** 
received by the estate is to be applied on an indebt- 
edness of the estate, it cannot be regarded as part 
of the income.*® 


Rents are income and are 


The income of 


Where money 


‘ 


paid in annual installments. The $1,- 
200 per annum is not ‘rental’ in any 
proper sense of the term, but is the 
purchase price on the sale of an in- 
terest in real estate paid in install- 
ments extending over a period of 
years. The testator, when he died, 
had no interest in the leased proper- 
ty, but owned a claim against the 
purchaser of the lease, amounting to 
$1,200 annually. It follows that the 
annual payments constitute corpus.” 
Rubenstein v. Rubenstein, supra. 


33. Guthrie’s Trustee v. Akers, 163 
S.W. 1117, 157 Ky. 649; In re Barron’s 
Will, 155 N.W. 1087, 163 Wis. 275. 


34. Lannin v. Buckley, 152 N.E. 
71, 256 Mass. 78; In re Slocum, 62 N 
BE. 130, 169 N.Y. 153; Scovel v. Roose- 
velt, 5 Redf.Surr. (N.Y.) 121; Wood- 
burn’s Estate, 21 A. 16, 138 Pa. 606, 
21 Am.S.R. 932; Bedford’s Appeal, 17 
A. 538, 126 Pa. 117;. Hley’s Appeal, 


103 Pa. 300; In re Lowell’s Estate, 
98 Pa.Super. 22; Elton’s Estate, 12 
Pa.Co. 79;. Wade’s Estate, 11 Lane. 


Bar (Pa.) 47 


[a] Tllustration.—Where trustees 
accepted an offer of the United States 
government to give its four per cent 
bonds in exchange for an _ equal 
amount of outstanding six per cents, 
known as “five-twenties,’” and pay 
accrued interest, together with three 
months’ additional interest on the 
latter, it was held that the accrued 
interest on the five-twenties, and all 
interest on the four per cents belong- 
ed to the life tenants; also that one 
third of the three months’ additional 
interest on the five-twenties inured to 
the life tenants as an equivalent for 
the abatement of income, and the 
residue belonged to the remainder- 
men as an accretion to the capital. 
Scovel v. Roosevelt, 5 Redf.Surr. (N. 
AO L212 


35. Hley’s Appeal, 103 Pa. 300. 


36. Woodburn’s HEstate, 21 A. 16, 
138 Pa. 606, 21 Am.S.R. 932; Bedford’s 
Appeal, 17:A. 538, 126 Pa.117, But 
see Eager’s Guardian vy. Pollard, 239 
S.W. 39, 194 Ky. 276, 48 A.L:R. 808 
(royalties derived from oil wells 
opened up on land after the death of 
the owner, and not in pursuance of 
a contract executed by him, usually 
are considered as part of the corpus 
of the estate, and not income there- 
from, as between the life tenants and 
remaindermen). 


37. Brooks v. Hanna, 19 Ohio Cir. 
Ct. 216, 10 Ohio Cir.Dec. 480. 


38. Bartlett v. Pickering, 92 A. 
1008, 113. Me. 96. 
39. Skinner v. Taft, 103 N.W. 702, 


140 Mich. 282; Reading Trust Co. v. 
Reading Iron-Works, 21 A. 169, 170, 
137 Pa. 282, 27 Wkly.N.C. 91. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 735-736] 


Dividends on corporate stock. The distinction 
between corpus and income as applied to dividends 
on shares of corporate stock is fully considered else- 
where in this work.*°® 


{§ 736] (2) Proceeds and Profits of Sale of Prop- 
erty.*1. Where stock, bonds, or other property be- 
longing to the trust estate are sold, the money re- 
ceived, including profits, if any, ordinarily consti- 
tutes a part of the corpus of the estate,*? a common 
illustration of this being where the trustee, in order 
to protect the estate, buys in property at a foreclo- 
sure or other judicial sale and subsequently resells 
it at a profit.4* So the increased value of stock on 
a sale by trustees, due to enhancement of the orig- 
inal value, is a part of the corpus and belongs to 
the remainderman.** Where the proceeds of a sale 
of trust property are deposited in a savings bank, 
dividends on the deposit follow the principal as be- 
tween the life tenant and remainderman.*® On the 
other hand, the circumstances surrounding the ere- 
ator of the trust may be such as to show that the 
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. 


proceeds from sales of the trust property should be 
treated as income for the benefit of the life ten- 
ant.4® Thus, where the income and profits of the 
settlor’s personal estate were left. to the trustees, 
with directions to pay the net income to a life ten- 
ant, and the remainder to others, and the trustee in- 
vested the trust funds in mortgages which they fore- 
closed, and purchased the property, subsequently 
reselling it at, a net profit, such profit was held to 
belong to the life tenant.t7 The “rents and profits” 
of the trust estate do not include purchase money 
received by the trustee from a sale of land, rescind- 
ed through the purchaser’s abandonment of the con- 
tract, since, presumptively, the trustee would have 
to return the money to the purchaser.*® 


Sale of right to subscribe to stock. Where a trus- 
tee, as such, holds shares in a corporation which 
issues rights to subscribe to a new issue of stock, 
the proceeds on a sale of such rights belong to the 
corpus of the trust estate, and should be so allo- 
eated,4® at least where the beneficiaries consent 


40. See Corporations §§ 1255-— 
1263. See also Wills [40 Cyc 1790]. 


Proceeds of sale of stock see infra 
S136: 
41. Apportionment see infra § 737. 


Testamentary trusts see Wills [40 
Cyc 1793]. 


42. Cal.—In re Gartenlauh’s Es- 
ie 244 P. 348, 198 Cal. 204, 48 A.L.R. 


Conn.—Boardman vy. Mansfield, 66 
eines 79 Conn. 634, 12 L.R.A.N.S. 


Ky.—Eager’s Guardian v. Pollard, 
ABS. Oo, OLE Kos 200, 43) AY TOR: 
808; Guthrie’s Trustee v. Akers, 163 
S.W. 1117, 157 Ky. 649; Whittingham 
v. Schofield, 67 S.W. 846, 68 S.W. 116, 
23 Ky.L. 2444. 


Md.—Girdwood v. Safe Deposit & 
Trust Cos, 1122 Al 132; 143 0Md. 245; 
Smith v. Hooper, 51 A. 844, 54 A. 95, 
95 Md. 16. 


Mass.—Jordan v. Jordan, 78 N.E. 
459, 192 Mass. 337; Chapin, Petition- 
er, 20 N.H. 195, 148 Mass. 588, 2 L.R.A. 
768. 


N.Y.—Matter of Kernochan, 11 N.E. 
149, 104 N.Y. 618; In re Gerry, 9 N.E. 
235, 103 N.Y. 445; Patterson v. Vivian, 
122 N.Y.S. 347, 137 App.Div. 596 [mod 
117 N.Y.S. 504, 63 Misc. 389];- Duclos 
v. Benner, 17 N.Y.S. 168, 62 Hun 428 
{rev on other grounds 32 N.E. 1002, 
1386 N.Y. 560]; Matter of Clark, 17 
N.Y.S. 93, 62 Hun 275; Matter of Rob- 
erts, 82 -N.Y.S. 805, 40 Misc. 512, 3 
Mills 537; Matter of Lawrence, 7 N. 
WeESi3832) 27Connoly Surrie os, > Vihat- 
ney v. Pheenix, 4 Redf.Surr. 180; 
Townsend v. U. S. Trust Co., 3 Redf. 
Surr. 220. 


Pa.—In re Waterhouse’s Estate, 162 
A. 295, 308 Pa. 422; In re McFadden, 
73 A927, 224 Pa. 4437 In’ re’ Kemble, 
51 A. 310, 201 Pa. 523; In re Graham, 
47 A. 1108, 198 Pa. 216; Wiltbank’s 
Appeal, 64 Pa. 256, 3 Am.R. 585; Print- 
zenhoff’s Estate, 10 Pa.Dist.&Co. 335; 
Craig’s Estate, 24 Pa.Dist. 851; Elkins’ 
Est., 19 Pa.Dist. 979; Kemble’s’Est., 
10 Pa.Dist. 320; Henderson v. Buck, 
JEP a. Con 50: 


Wis.—In re Barron’s Will, 155 N.W. 
1087, 163 Wis. 275. 

Ont.—Re Watkins, 20 Ont.L. 262, 15 
Ont.W.R. 123. 


[a] Zllustrations.—(1) Where a 
trustee, pursuant to power to sell 


and convey, sold oil in place under the 
land, in view of a clause in the trust 
instrument that money from the sale 
of the estate should be invested, and 
only the income paid to the cestui que 
trust, the proceeds, regardless of the 
fact that the purchase price was to 
be partly paid in oil, were a part of 
the corpus of the estate. Hager’s 
Guardian v. Pollard, 239 S.W. 39, 194 
Ky. 276, 43 A.L.R. 808. (2) Where the 
trustee was directed to invest the pro- 
ceeds of property sold and pay the 
cestui que trust only the income dur- 
ing the trust period, money paid to 
the trustee on an option to take oil 
from the land which was never exer- 
cised was a part of the corpus of the 
trust estate, since it came from a 
contract for sale of part of the trust 
estate. Wager’s Guardian v. Pollard, 
supra. (3) The settlor directed an- 


‘nuities to be paid from the net in- 


come of his estate left in trust, and 
provided that if it should be less than 
the annuities they should be dimin- 
ished, and if it be more they should be 
increased in proportion. Some of the 
trust property was unproductive real- 
ty, and the time it should be sold was 
left to the discretion of the trustees. 
They held it for a long period paying 
taxes from the income of the estate. 
It was held: that, on a sale of such 
realty, after it had greatly increased 
in value, the life beneficiaries were 
not entitled to have the amount of 
such increase distributed to them. 
Patterson v. Vivian, 117 N.Y.S. 504, 
63 Misc. 389 [mod 122 N.Y.S. 347, 137 
App.Div. 596]. 


[b] Where part of estate was un- 
productive, but was sold at a profit, 
the trustee was not required to treat 
any part of the sum received as in- 
come because of the delay in produc- 
ing income. Jordan y. Jordan, 78 N.E. 
459, 192 Mass. 387. 


[ec] Presumptions.—(1) Proceeds 
from the sale of stock rights by the 
trustee are presumed to represent 
capital assets; the burden of showing 
the contrary resting on the life ten- 
ant asserting claim to the fund. In 
re Waterhouse’s HMstate, 162 A. 295, 
308 Pa. 422. (2) Where a declaration 
of trust made the trustee’s valuation 
and distribution final and conclusive, 
and stocks and bonds, part of the cor- 
pus of the trust, were sold for a sum 
in excess of the appraisal, all of the 
proceeds were presumptively princi- 
pal, and not income. In re McKeown’s 
Estate, 106 A. 189, 263 Pa. 78. 


43. Parker v. Johnson, 37 N.J.Eq. 


3665 “Marmers: li Sie. (Cosy. ball aap 
Dem.Surr. (N.Y.) 73; In re Neel, 56 
A. 950, 207 Pa. 446; Park’s Estate, 33 
Ay 884, 17/3" Pai li903) In ire’ Smith? 25 
Pittsb.Leg.J.N.S. (Pa.) 307. 


44. In re Waterhouse’s Hstate, 162 
A. 295, 308 Pa. 422; In re Nirdlinger’s 
Estate, 139 A. 200, 290 Pa. 457, 56 A. 
TERS 13:03: 


45. Bartlett v. Pickering, 92 A. 
1008, 113 Me. 96. 

46. In re Lowell’s Hstate, 98 Pa. 
Super, 22. 

47. In re Park’s Estate, 33 A. 884, 


173 Pa. 190. 


ams Mansfield v. Alwood, 84 Ill. 
rhe / 
49. Del.—Bryan v. Aikin, 82 A. 817, 


10; Del.Ch.. 51) [ev (SG Ace 67.455 LOD et: 
Ch. 446, 45 L.R.A.N.S. 477]. 


N.J.—Plainfield Trust Co. v. Bowl- 
by, 151 A. 545, 107 N.J.Eq. 68. 


N.Y.—Baker v. Thompson, 168 N.Y. 
S. 871, 181 App.Div. 469 [aff 120 N:E. 
858, 224 N.Y. 592]; Stewart v. Phelps, 
75 N.Y.S. 526, 71 App.Div<_91 Laff 60 
N.E. 1117, 173 N.Y. 621]; In re Mar- 
tin’s Estate, 245 N.Y.S. 201, 138 Misc. 
216 [aff 251 N.Y.S. 864, 233 App.Div. 
SUB 

Pa.—In re Dickinson’s Estate, 132 
A. 352, 285 Pa. 449; In re Veech’s Hs- 
tate, 74 Pa.Super. 373; Corr’s Estate, 
29 Pa.Dist. 281; Paxson’s HSt., 16° Pa. 
Dist. 565. ' 


Wis.—In re Barron’s Will, 155 N.W. 
1087, 168 Wis. 275. 


[a] Rule stated.—The right to 
subscribe for new shares at par, on 
an increase of the capital stock of the 
corporation, which is an incident of 
the ownership of the stock, does not 
belong as a privilege to the life ten- 
ant, but such an increment must be 
treated as capital and be added to the 
trust for the benefit of the remain- 
derman. This is equally the rule 
whether the trustee subscribes for the 
new stock for the benefit of the trust, 
or sells the right to subscribe for a 
valuable consideration. In either 
event the increase goes to the corpus. 
In re Veech’s Estate, 74 Pa.Super. 
373. 

[b] Premiums received for sale of 
right to purchase new stock issued 
during term stock was held in trust 
belong to corpus of estate. Plainfield 
Trust Co. v. Bowlby, 151 A. 545, 107 
N.J.Eq. 68. 


860 [65 C.J.] 


thereto.°° 


[§ 737] (8) Apportionment.54 Where not only 
principal, but also income, is represented in the in- 
vestment or fund, an apportionment should be had 
between the life tenant and remainderman,°? and 
it has been held that profits on a sale of securities 
taken for a debt are to be apportioned between prin- 
cipal and income in the ratio which the principal 
sum involved bears to the interest due on it at the 
time of realizing on the securities.°? If corporate 
stock is sold by the trustee for a price greater than 
the intact value, and such greater price is due to 
an accumulation of income, the proceeds are appor- 
tionable,®* that is, so much of the proceeds as are 
necessary to preserve the intact value go to the cor- 
pus, and only so much of the balance as represents 
income goes to the life tenant;°® and, when a cor- 
poration is liquidated, those entitled to the income 
of a trust which ineludes corporate stock are to be 
awarded so much of the sum received for stock as 
they show was income accruing after their rights 
to income began, and the balance goes to the princi- 
pal.°> So, where the trustee sells capital stock to 
the corporation issuing it, at a price representing 
about one half the accumulated assets of the corpo- 
ration, so far as the price received represents ac- 
cumulated undistributed profits earned since the 
creation of the trust, the life tenant is entitled to 
apportionment ;°7 but any increase in the value of 
the corporate property caused by the expenditure 
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on it of part of the accumulated profits, and any 
inerease in the value of the good will, are proper 
accretions to the corpus of the trust fund, and, so 
far as represented by the price received from the 
sale of the stock, are properly credited to the cap- 
ital of such fund.®8 Royalties on books shoul be 
apportioned between capital and income,°® in the 
proportion which capital would bear to an assumed 
income at legal interest with yearly rests.°° 


[§ 738] 5. Annuities.°! It is the duty of a trus- 
tee to set apart a sufficient sum to produce the an- 
nuities given by the trust instrument,®? and the 
fund required to be set aside may be increased or 
reduced so as to carry out the settlor’s intention.®* 
In the absence of an agreement by the beneficiaries 
to accept less, trustees must pay the full amount 
of annuities charged on the estate,*4 and, if the in- 
come for any one year is insufficient for that pur- 
pose, resort may be had to income subsequently 
accruing,®® or to the corpus of the fund,®® unless a 
contrary intention is manifest in the terms of the 
trust instrument.®7 Where large annuities are giv- 
en, without directions as to the source from which 
they are to be paid, surplus income of the trust es- 
tate should be retained by the trustees, and kept sep- 
arate from the principal to pay such annuities,°® 
although a trustee who has paid to an annuitant a 
greater sum than that to which he was entitled, with- 
out any order of a court of equity, is entitled to 
credit for the sum so paid as against the annuitant 


50. Tittsworth v. Titsworth, 152 A. 
869, 107 N.J.Eq. 436. 


51. Apportionment of expenses or 
losses as between capital and income 
see infra §§ 705, 706. 


52. Parker v. Seeley, 38 A. 280, 56 
N.J.Eq. 110; Matter of Marshall, 88 
N.Y.S. 550, 43 Mise. 238, 4 Mills 230; 
In re Nirdlinger’s Estate, 139 A. 200, 
290 Fa. 457, 56 A.L.R. 1303; Rhode Is- 
land Hospital Trust Co. v. Tucker, 
160 A. 465, 52 R.I. 279 [supplementing 
on reh 155 A. 661, 51 R.I. 507, and re- 
arg den 157 A. 927]. 


[a] Mode of apportionment of pro- 
ceeds of sale of securities.—(1) In ap- 
portioning between life tenant and re- 
maindermen proceeds from sale of 
trust securities, the trustee should de- 
termine capital necessary to produce 
the amount realized from the sale, 
and pay the difference between the 
capital and the amount so realized to 
the life tenant as income. Rhode Is- 
land Hospital Trust Co. v. Tucker, 
160 A. 465, 52 R.I. 277 [supplementing 
on reh 155 A. 661, 51 R.I. 507, and re- 
arg den 157 A. 927]. (2) Life tenant 
could not receive as income, from 
trust securities unsold, interest at 
six per cent on inventory value of se- 
curities until sold. Rhode Island 
Hospital Trust Co. v. Tucker, supra. 


58. Skinner v. Boyd, 130 A. 22, 98 
en 55 fath) 134 VA. 1919) 100 Ned 
355]; Parker v. Seeley, 38 A. 280, 

Fe Nid. eq. 110. 


54. In re Waterhouse’s Estate, 162 
A. 295, 308 Pa: 422; In re Nirdlinger’s 
Hstate, 139 A. 200, 290 Pa. 457, 56 A. 
L.R. 1303. 


[a] Life tenants are entitled to 
part of proceeds of stock sold by the 
trustee, representing income earned 
during trust agreement, provided the 
intact value of corpus is not disturb- 
ed. In re Nirdlinger’s Estate, 139 A. 
200, 290 Pa. 457, 56 A.L.R. 1303. 


{b] Difficulty in determining how 
much of proceeds of stock represent- 
ed income would not defeat uae a 
ants’ right to apportionment. re 
Nirdlinger’s Estate, 139 A, 300, 290 
Rani45n,, 56) AcLsR. 11303. 


55. In re Waterhouse’s Estate, 162 
A. 295, 308 Pa. 422, 


56. In re McKeown’s Estate, 106 
Mel SOG sepa NCS 


57. In re Schaefer, 165 N.Y.S. 19, 
178 App.Div.'117 [aff 118 N-E 1076, 
222 N.Y. 533]. 


58. In re Schaefer, supra. 


59. In re Elsner’s Will, 206 N.Y.S. 
765, 210 App.Div. 575; Re Kirkiand, 
10 Ont.W.N. 226, 435. 


[a] Medical books.—Royalties on 
a medical book, which depreciates 
greatly in value, partake of the na- 
ture of both principal and income, and 
should be apportioned between the 
life beneficiary of the income and the 
remainderman in view of Surr, Ct. Act 
§ 204; “royalty,” as applied to copy- 
rights and patents, meaning share of 
proceeds in property paid to person 
having some proprietary or creative 
interest therein; ‘income’ generally 
meaning gain from investment of cap- 
ital or from labor, skill, and enter- 
prise, or combination thereof. In,re 
Elsner’s Will, 206 N.Y.S..765, 210 App. 
Diva bi7.b. 


heee Re Kirkland, 10 Ont.W.N. 226, 


61. Bequest of annuities see Wills 
[40 Cye 1883]. 


Payment of annuities generally see 
Annuities §§ 20-26 


(S25 Mngt hee) Clark’s Will, 167 N.E. 
586, 251 N.Y. 458; Griffen v. Keese, 80 
N.E. 367, 187 N.Y. 454; In re Willets’ 
Estate, 19 N.E. 690, 112 N.Y. 289; In 
re Vanderbilt’s Will, 248 N.Y.S. 165, 
229 App.Div. 574 [Laff 236 N.Y.S. 316, 


134 Mise. 574]. 
63. In re Vanderbilt’s Will, supra. 


[a] If sum set apart proves more 
than sufficient to provide for the 
annuities, the trustee may be com- 
pelled to reduce the amount and re- 
store a portion thereof to the residu- 
ary fund. Griffen v. Keese, 80 N.E. 
367, 187 N.Y. 454; In re Willets’ Es- 
tate, 19 N.E. 690, 112 N.Y. 289; In re 
Vanderbilt’s Will, 243 N.Y.S. 165, 229 
App.Div. 574 [aff 236 N.Y.S. 316, 134 
Mise. 574]. 


64. Comstock v. Herron, 55 F. 803, 


5 C.C.A. 266; Thompson v. Hicks, 1 
App.Div. 275, 37 N.Y.S. 340. 


65. Rudolph’s Appeal, 10 Pa. 34. 


66. Eggleston vy. Merriam, 90 N.W. 
118, 86 Minn. 88 (holding further that, 
where it appears that a fund set apart 
by trustees to produce an annuity is 
sufficient for several years to accom- 
plish that purpose, the court is not 
required to impose obligations on the 
other funds which had been previ- 
ously distributed); Sheffield v. Cooke, 
98) FACE LG 1h 39: Ta ALT 


67. Skinner v. Taft, 103 N.W. 702, 
140 Mich. 282; Griffen v. Keese, 80 
N.B.. 367, 187 N.Y. 454. 


[a] Setting apart fund sufficient to 
produce income.—Under a will direct- 
ing testator’s trustees to set apart a 
sum sufficient to furnish an income 
to pay certain annuities, the trustees 
are required to set apart a sum suffi- 
cient to pay the annuities without ap- 
plying any part of the principal for 
that’ purpose, but as the annuitants 
die, the fund may be reduced to a sum 
sufficient to pay the remaining annui- 
ties, and the excess transferred to the 
residuary estate. Griffen v. Keese, 80 
N.E. 367, 187 N.Y. 454. 


68. Weeks v. Pierce, (Mass.) i81 
INGA OG 9 rOu le 
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and all persons claiming under him.*® Where the 
trustee, acting under a power conferred by the trust 
instrument, increases the amount of the annuity, 
he has no-power to reduce it subsequently.7° Un- 
der a trust deed providing for the payment of a 
specified sum to the beneficiary each year on his re- 
quest, the annuitant cannot, after allowing a year 
to elapse without making a request, compel the 
trustee to add the amount for that year to the amount 
due the next year.71 


Estoppel of annuitant. Although a trust instru- 
ment directs that annuities be paid only out of in- 
come, an annuitant, by receiving a monthly allow- 
ance, 1s estopped to assert that the money so paid 
was diverted from the purpose intended.‘ 


[§ 739] I. Actions*—1. Actions between Trustees 
—a. In General—(1) At Law. A number of trus- 
tees are in law but one person and as a rule must 
join in legal proceedings.7* Therefore an action at 
law cannot be maintained where the same person 
is one of the trustees who are plaintiffs, and also 
defendant.*4 


[§ 740] (2) In Equity.7> A trustee may maintain 
a suit against his cotrustee to restrain a violation 
of duty,’® although he has joined or acquiesced in 
it;*7 and if the wrongful act has already been com- 
mitted, he may take measures, by suit or otherwise, 
to compel the restitution of the property, and its 
application in the manner required by the trust,‘® 
but a suit is not necessary where the trust estate 
is in course of settlement in a court which has both 
probate and equity jurisdiction and the claim re- 
lates to an item of expense in the handling of the 
trust.7° A trustee cannot maintain a suit against 


69. Bronson v. Thompson, 58 A.[1 Beav. 
692, 77 Conn. 214. pay 1064; 
70. Mason v. Mason, 4 Sandf.ch.| 22., 28 Eng-Ch. 72, 


623 [aff 13 Barb. 461, and 9 N.Y. 28, 59 
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576, 17 Eng.Ch. 
Bridget v. Hames, 1 Coll. 82. 


Robinson vy. Evans, 7 Jur. 738; 
v. Selby, 6 Jur. 52, 1 Y.&Coll. 235, 20 


[oo Cr Jah (Ser 
his cotrustee for an accounting;®° but a substituted 
trustee may sue his predecessor for an accounting 
and to recover money damages for negligent mis- 
management and conversion of funds.*! Where the 
statutes or rules of court provide for such proce- 
dure, a particular question, as distinguished from 
the general administration of an estate, may be 
decided without the necessity of bringing every per- 
son interested before the court and having every 
account taken and every inquiry made which would 
be taken and made in working out a general admin- 
istration judgment.** Where a trust fund has been 
distributed by a trustee to beneficiaries in shares 
acceptable to them and not shown to be erroneous, 
the court will not entertain a bill by other dissat- 
isfied trustees to set aside the distribution and order 
a redistribution by them.*? 


[§ 741] b. Parties. A trustee may sue his co- 
trustee in equity without making the cestuis que 
trust parties,** unless they are themselves parties 
to the breach of trust which is the subject matter 
of the suit.*® 


[§ 742] 2. Actions by or against Third Persons 
—a. Leave of Court. While it is proper for a trus- 
tee to obtain the sanctinn of the court before 
commencing a suit,*® yet a previous order of court 
is not essential to his right to sue.$? 


[§ 743] b. Right of Action—(1) In General—(a) 
At Law—aa. In General. The trustees are the par- 
ties in whom the fund is vested, and whose duty 
it is to maintain and defend it against wrongful 
attacks or injury tending to impair its safety or 
amount.*® The title to the fund being in the trus- 
tees, neither the cestuis que trust nor the benefici- 


516, 48. Re- 1 1591-S. C2257. 
326: See case infra this note. 


May [a] Originating summons brought 
by a trustee against cotrustees gives 


63 Reprint 


Am.D. 515]. 


71. Reade vy. Continental Trust Co., 
63 N.Y.S. 395, 49 App.Div. 400 [mod 
60 N.Y.S. 258, 28 Misc. 721]. 


_72. Skinner v. Taft, 103 N.W. 702, 
140 Mich. 282. 


73. Bockes vy. Hathorn, 78 N.Y. 222. 


74. Blaisdell v. Ladd, 14 N.H. 129; 
Pultney M. E. Church vy. Stewart, 27 
Barb. (N.Y.) 553. 


[a] Suit over trust property.—A 
trustee cannot maintain an action to 
recover possession of the trust prop- 
erty from his cotrustee, nor can he 
maintain an action for conversion on 
the sale of the trust property by the 
cotrustee when the trustees are au- 
thorized to sell the property. Gold- 
schmidt v. Maier, (Cal.) 73 P. 984. 


[b] Suit on contract.—If a_ con- 
tract between two trustees is illegal 
and void, it cannot be sued upon by 
either of them. Foote v. Emerson, 33 
Am.D. 205, 10 Vt. 338. 


75. Right of cotrustee to require 
accounting see infra § 781. 


76. Crane v. Hearn, 26 N.J.Eq. 378; 
Bockes v. Hathorn, 78 N.Y. 222; Bart- 
lett y. Hatch, 17 Abb.Pr. (N.Y.) 461; 
Clemens v. Heckscher, 40 A. 80, 185 
Pa. 476; Franco v. Franco, 3 Ves.Jr. 
75, 30 Reprint 902. 

77. Bockes vy. Hathorn, 78 N.Y. 222; 
Baynard vy. Woolley, 20 Beav. 583, 52 
Reprint 729; Greenwood v. Wakeford, 


Eng.Ch. 235, 62 Reprint 869; Lingard 
v. Bromley, 1 Ves.&B. 114, 35 Reprint 
45; Franco v. Franco, 3 Ves.Jr. 75, 30 
Reprint 902. 


78. Rockwell v. 
235,28). NET. 638s 
N.J.Eq. 378. 


“The order for an accounting in- 
volves the power of the court of equi- 
ty to intervene at the request of a co- 
trustee for the protection of the trust 
from erroneous administration. The 
bill is brought by a trustee, who has 
the right to ask for the correction of 
errors whereby parts of funds have 
been improperly disbursed. The re- 
cipients of such disbursements are 
also parties here, and equity can set- 
tle the respective rights of the con- 
testants in this single proceeding.” 
Rockwell v. Dow, supra. 


79. See case infra this note. 


[a] Expense of audit.—A separate 
action by a testamentary trustee 
against a cotrustee for the expense 
of audit necessitated by the latter’s 
defalcations is unnecessary, the pro- 
bate court having jurisdiction to order 
payment thereof from funds bequeath- 
ed to the defaulting trustee. In re 
Whitney’s Estate, (Cal.App.) 11 P. 
(2d) 1107. 


60. Bartlett v. Hatch, 17 Abb.Pr. 
(N.Y.) 461. 


81. Winn v. Harby, 156 S.E. 767, 


Dow, 154 “A. 229, 
Crane v. Hearn, 26 


*By S. BOYD DARLING (8§$ 739-756). 


the court jurisdiction to direct an in- 
quiry what the trustees ought to do 
with regard to the calling in of a 
mortgage on property which had 
greatly depreciated in value. 
Medland, 41 Ch.D. 476. 


83. Butler v. Indian Protective 
Ass'n, 34 App.D.C. 284. 


84. Mitchell v. Printup, 48 Ga. 455; 
Clemens v. Heckscher, 40 A. 80, 185 
Pa. 476; Peake v. Ledger. 4 De G.& 
Sm. 137, 64 Reprint 769, 8 Hare 313, 32 


in re 


Eng.Ch. 313, 68 Reprint 380; May v. 
Selby,.16 Jur) 52) 46 Yee Colle 2355820 
Eng.Ch. 235, 62 Reprint 869; Franco 


v. Franco, 3 Ves.Jr. 75, 30 Reprint 902. 
85. See case infra this note. 


[a] Suit for contribution from co- 
trustee.— Although one of two execu- 
tors of trustees may sue the other 
executor or trustee for contribution in 
respect of a breach of trust, without 
making the cestius que trust parties 
to the suit, yet where such cestuis que 
trust have participated in the breach 
of trust they are necessary parties. 
Jesse v. Bennett, 6 De G.M.&G. 609, 55 
Eng.Ch. 474, 43 Reprint 1370. 


86. Abell v. Brown, 55 Md. 217. 


87. Glenn v. Busey, 11 D.C. 454; 
Abell v. Brown, 55 Md. 217; Central 
Nat. Bank, Savings & Trust Co. vy. 
ne ae 154 N.E. 811, 23 Ohio App. 


88. Cal.—Johnson vy. Curley, 257 P. 
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aries can maintain an action at law in relation to 
The cestui que trust 
is, however, entitled to use the name of the trustee 
in prosecuting such an action,®° and it is not nec- 
essary, to enable him to do.so, that the trustee should 
expressly authorize the action,®! and if, after action 
brought, the trustee does not intervene, defendant 
Under the law of 
some states, no action may be maintained against 
a trustee as such, but only against him individually 
where individual lability exists,°* as for torts,®* 
or breaches of contract committed in the manage- 
ment of the trust estate,®® or for violation by the 
trustee of the terms of the trust agreement;°® nor 
does the fact that in a proper case a trustee may be 
indemnified by the trust estate®’ give a third party 


it, as against third parties.’® 


has no ground for complaint.®? 


163, 83 Cal.App. 627. 


Conn.—Leake v. Watson, 20 A. 343, 
pe foam: 332, 18 Am.S.R. 270, 8 L.R.A. 
666. 


Hawaii.—Castle v. Irwin, 25 Hawaii 
te 


Ill.—Ennor y. Hodson, 25 N.E. 582, 
134 Ill. 32 [rev 28 Ill.App. 445]; Smith 
v. Davis, 48 Ill.App. 198. 


Kan.—Nicholson v. Nicholson, 109 
P. 1086, 838 Kan. 223. 


Ky:—Alford va Stanford) 13 Ky. L: 
876. 


Md.—Hall v. Bryan, 50 Md. 194; 
Farmers’, ete., Bank v. Wayman, 5 
Gill 336; Chapman v. Morris, 9 Gill 
&J. 101. 


N.Y.—Lee v. Horton, 11 N.E. 51, 104 
N.Y. 538; Wetmore vy. Porter, 92 N.Y. 
76; American L. Ins., etc., Co. v. Van 
Eps, 56 N.Y. 601; Western R. Co. v. 
Nolan, 48 N.Y. 513; Fletcher v. Der- 
rickson, 16 N.Y.Super. 181; Bamberg- 
er v. Morris, 257 N.Y.S. 696, 144 Misc. 
4; De Camp v. Wallace, 92 N.Y.S. 746, 
45 Misc. 436. 


N.C.—Mordecai v. Parker, 
425. 


Okl.—First Nat. Bank v. Hinkle, 162 
P. 1092, 65 Okl..62. 


Pa.—Dinsmore v. Biggert, 9 Pa. 133. 


Va.—Poage v. Bell, 8 Leigh (35 Va.) 
604. 


Wash.—Carr v. Cohn, 87 P. 926, 44 
Wash. 586. 


Wis.—Gillett v. Treganza, 13 Wis. 
472. 


[a] Cause of action arising before 
appointment.—A trustee, appointed by 
deed, cannot maintain an action at law 
for an injury to the trust property 
before he became trustee, whereby the 
legal title passed to a third person; 
but the court may allow him to amend 
by changing the action at law into a 
suit, in equity, under St. (1865) ¢ 179. 
Loring v. Salisbury Mills, 125 Mass. 
138. 

{b] Trustee, who inadvertently 
parts with property of trust, may re- 
claim it, or the value thereof, by ac- 
tion. Woodruff v. H. B. Claflin Co., 
118 N.Y.S. 48, 188 App.Div. 874 [rev 
on other grounds 91 N.E. 1103, 198 
N.Y. 470, 28 L.R.A.N.S. 440, 19 Ann. 
Cas. 791]. 


[ce] Qualifying as trustee not nec- 
essary.—Under a will appointing an 
executor and also designating him as 
trustee, without requiring him to qual- 
ify in any way to act as trustee, he, 
on accepting the trust and entering on 
the duties of trustee, became the trus- 
tee with authority to act for the minor 


14 N.C. 
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cestui que trust, and could sue for 
property of the trust, which he, acting 
in fact as trustee, had deposited with 
defendant for safe-keeping. Miller v. 
Bank of Holly Springs, 103 So. 362, 138 
Miss. 529. 


{d] Individual capacity.—(1) A 
trustee may sue in his individual or 
representative capacity on a contract 
which he entered into in his individ- 
ual capacity with a third person. J. 
W. McWilliams Co. v. Travers, 118 So. 
54, 96 Fla. 203. (2) Where library 
trustees illegally made a personal loan 
of library funds, and thus became per- 
sonally liable, their successors could 
not object to collection of a note giv- 
en for the loan by suit in the individ- 
ual names of the trustees, who made 
the loan. Tedder v. Walker, 89 S.E. 
840, 145 Ga. 768. 


89. U.S.—In re E. T. Kenney Co., 
U6 WS 451. 


Ala.—Grady v. Ibach, 10 So. 287, 
94 Ala. 152; Mauldin v. Armistead, 
14 Ala. 702. 


Ark.—Gates v. Bennett, 33 Ark. 475. 


i ae v. Nelson, 6 J.J.Marsh. 


Md.—Denton y. Denton, 17 Md. 403. 


Mo.— Morrow y. Morrow, 
590, 113 Mo.App. 444. 


N.J.—Rue v. Meirs, 
ING AADC eure ile 


N.Y.—Western R. Co. v. Nolan, 48 
N.Y. 513;  Pulthey M. ©. Chureh v. 
Stewart, 27 Barb. 553. 

Va.—Poage v. Bell, 8 Leigh (35 Va.) 
604. 

Wis.—Gillett v. Treganza, 13 Wis. 
472. 


90. Penobscot R. Co. v. Mayo, 60 


12. A. 369, 43 


Me. 306; HMastman y. Wright, 6 Pick. 
(Mass.) 316. 
91. Chambersburg Ins. Co. v. 


Smith, 11 Pa. 120. 


92) DusRant v. Di Rant,;*14 Sih: 
929, 36 S.C. 49. 


93. U.S.—Vass v. Conron Bros. Co., 
59 F.(2d) 969. 


Tll.— Equitable Trust Co. of Chicago 
Vv, Daylon, 161 NE. 62, 330 Tl. 42) fate 
244 Ill.App. 345]; Schmidt v. Kellner, 
138 N.B. 604, 307 Ill. 331 [aff 225 111. 
App. 501]. 


Ky.—Louisville Trust Co. v. Mor- 
gan, 203 S.W. 555, 180 Ky. 609. 


Mass.—Shepard vy. Creamer, 36 N.E. 
475, 160 Mass. 496. 


N.J.—O’Malley v. Gerth, 52 A. 563, 
67 N.J.Law 610. 


87 S.W. | 


[§§ 743-744 


dealing with the trustee a right to proceed against 
him as trustee,®® although in equity suit may be 
brought against the trustee officially upon a show- 
ing of his insolvency and the indebtedness of the 
trust estate to him.®® 
that trustees cannot be sued at law in their official 
capacity,! suits may be maintained against them 
as trustees where the trust estate is charged with 
liability to creditors directly by the terms of the 
trust instrument,? or by the terms of an agreement 
between the trustee and a third party exonerating 
the trustee individually and dealing with him on 
the eredit of the trust estate.* 


[§ 744] bb. Particular Proceedings—(aa) In Gen- 
eral. A trustee, in whom legal title to trust property 
is vested, may bring and maintain action in trover,* 


While the general rule is 


N.Y.—Norling v. Allee, 30 N.E. 865, 
131 NY. 622. 


Va.—Belvin’s Ex’rs v. French, 3 S.E. 
891, 84 Va. 81. 


“The cases in which a trust estate 
has been charged with liability for 
either the contract or the tort of the 
trustee have been in equity, except in 
those states where the distinction be- 
tween actions at law and suits in 
equity has been abolished and but 
one form of action exists. An action 
against a trustee in his representative 
capacity is unknown to a court of 
law, for the law takes no cognizance 
of the trust relation or the trust es- 
tate. The trust estate can make no 
contract and commit no tort. If the 
trustee binds himself for the benefit 
of the trust estate, the contract is his 
personal contract, though he de- 
scribes himself as trustee. He is lia- 
ble to an action at law for its breach, 
and a personal judgment is the only 
judgment which can be rendered 
against him.” Schmidt vy. Kellner, 138 
N.E. 604, 607, 307 Ill. 331. 


[a] Married woman as trustee, 
where not sui juris, is not personally 
eas Payne y. Stump, (Fla.) 139 
oO. : 


94. See supra § 524. 


95. Taylor v. Mayo, 110 U.S. 330, 
4 S.Ct. 147, 28 L.Ed. 163; Duvall v. 
Craig, 2 Wheat. (U.S.) 45. 


96. See case infra this note. 7 


[a] Royalties under mining lease. 
—The assignee of a mining lease, al- 
though trustee to the lessors’ knowl- 
edge, is personally liable for stipu- 
lated royalties on ore sold. Clear v. 
Moore, (Mo.App.) 14 S.W.(2d) 669. 


97. See supra §§ 591-593. 


98. Austin vy. Parker, 148 N.E. 19, 
317 Ill. 348. 


99. See infra § 749. 


b 


1. See cases supra notes 93-98. 


2. Birdsong v. Jones, 8 S.W.(2d) 
98, 222 Mo.App. 768. 


3. Jessup v. Smith, 119 N.E. 3 
223 N.Y. 203. ee 


4. Ala.—Ryan v. Bibb, 46 Ala. 323. 


Ga.—Garrett vy. Brock, 27 Ga. 576; 
Wynn v. Lee, 5 Ga. 217. 


Mo.—Myers v. Hale, 17 Mo.App. 204. 


N.Y.—Toronto General Trust Co. v. 
Chicago, etc), Ry Co. 25) NUE 19.8193 
N.Y. 87; Robinson v. Chemical Nat. 
Bank, 86 N.Y. 404 [aff 10 N.Y.Wkly. 
Dig. 315]. 

N.C.—Black v. Eason, 32 N.C. 308; 
Thompson y. Ford, 29 N.C. 418; Bur- 
nett v. Roberts, 15 N.C. 81. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 744-747] 


detinue,*® replevin,® ejectment,’ trespass,® trespass 
to try title,® trespass on the ease,!® and actions for 
damages,'' or on a contract,!? promissory note,?? 
A cestui que trust 
may sue his trustee at law to recover damages for 
alleged fraud, where no necessity for an accounting 


or for use and occupation.!4 


appears.?° 


[§ 745] (bb) Ejectment. 


executed.?° 


S.C.—Watson vy. Pitts, 27 S.C.L. 298. 


enn.—Coleson v. Blanton, 2 Hayw. 
152. 

Eng.—Barker v. Furlong, 
Che (2. 


[al Right to immediate posses- 
sion.—It is essential that plaintiff 
Should have, at the time of the con- 
version, not only the right of prop- 
erty in the chattel or thing, but also 
the right to its immediate possession. 
It is not enough that he has a mere 

. right of action, or a right to take pos- 
session at some future day. Lang- 
henry v. Chicago Trust, etc., Bank, 70 
Ill.App. 200. 


[b] Assignee of beneficiary, having 
neither legal title nor right to pos- 
session, cannot sue for conversion. 
Myers y. Hale, 17 Mo.App. 204. 


5. Baker v. Washington, 5 Stew.&P. 
(Ala.) 142; Thompson y. Bryan, 46 
N.C. 340. 


6 Gates v. Bennett, 33 Ark. 475; 
Shipton v. Norrid, 1 Colo. 404. 


[a] Property attached as own.— 
An action of replevin may be main- 
tained by a trustee to recover trust 
property which has been attached 
as his own in an action against him 
as an individual. Jackson v. Hub- 
bard, 36 Conn. 10. 


7, See infra § 745. 


8. Meehan v. Edwards, 18 S.W. 519, 
19 S.W. 179, 92 Ky. 574, 13 Ky.L. 803. 


9. Lewis v. Brown, 87 S.W. 704, 39 
Tex.Civ.App. 139; Aldridge v. Pardee, 
60 S.W. 789, 24 Tex.Civ.App. 254 [aff 


[1891] 2 


93 S.Ct. 514, 189 U.S. 429, 47 L.Ed. 
883]. 
10. Pan Coal Co. v. Garland Poca- 


hontas Coal Co., 125 S.B. 226, 97 W.Va. 
368. 


11. Louisville, ete., Terminal Co. 
v. Lellyett, 85 S.W. 881, 114 Tenn. 368, 
1 L.R.A.N.S. 49. 


[a] rust divided into shares.— 
Under a clause in a will whereby cer- 
tain real estate is devised to executors 
in trust to receive the rents, issues, 
and profits thereof, and to apply the 
same to the use of certain beneficia- 
ries during their respective natural 
lives, one share being held in trust for 
each beneficiary, the legal title to the 
estate passes as an entirety to the 
executors, and is not deferred until 
the actual division or partition of the 
property, and they may maintain an 
action for damages to such property 
as a whole. Knox v. Metropolitan 
El. R. Co., 12 N.Y.S. 848, 58 Hun’ 517 
[aff 28 N.B. 485, 128 N.Y. 625]. 


[b] Executors who are also trus- 


A trustee having the 
legal title is the proper party to maintain an action 
of ejectment,'® even against his cestui que trust.!7 
The title of the beneficiary is not sufficient to sup- 
port such action,'® unless he is entitled to the pos- 
session of the property,’® or the trust has become 
And when such is the case, it is gen- 
erally held that the trustee cannot maintain the 
action,” although there is authority to the contrary 
where the trustee still holds the title and is in pos- 


TRUSTS 


session.?2 


[§ 746] cc. Executed Trust.?3 
‘become executed,?* or the cestui que trust has be- 
come entitled to the possession of the property,?? 
the right to sue for the possession is in the cestui 
que trust, and the trustee has no longer any title 
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After a trust has 


upon which he can recover.?® 


tees under the will are ex officio in- 
vested with the legal title for trust 
purposes, and may maintain an ac- 
tion for damages to the trust prop- 
erty in their capacity as executors. 
Knox vy. Metropolitan El. R. Co., 12 
N.Y.S. 848, 58 Hun 517 [aff 28 N.E. 
485, 128 N.Y. 625]. 


fc]. After sale of property.—After 
a right of action had accrued to a 
trustee for an injury to certain real 
property, the trustee sold the prop- 
erty. He did not, however, assign 
the damages. It was held that his 
right to maintain the action was not 
affected by the sale of the property. 
Lancaster v. Connecticut Mut. L. Ins. 
oe 5 S.W. 28, 92 Mo. 460, 1 Am.S.R. 
Odes 


12. _Farley v. Secor, 152 N.Y.S. -787, 
167 App.Div. 80; Mullally v. Garner 
Realty Co., 151 StH 571, 154 5S-C. 401: 


13. Goodsell v. McElroy Bros. Co., 
85 A. 509, 86 Conn. 402; Merchants’ 
Loan & Trust Co. v. Ummach, 228 Ill. 
App. 67. 


14. Wolfe v. Mayer Bros., 213 N.W. 
549, 171 Minn. 98. 


15. Brys. we beratty 04) Ps 69) 755 
Wash. 122. 


16. Cal.—Anson y. Townsend, 15 P. 
49, 73 Cal. 415. 


I1l.—United Brethren Church vy. Mo- 
line First M. BE. Church, 28 N.E. 829, 
138 Ill. 608. 


ee ee v. Blasdel, 8 Nev. 


N.Y.—McLean y. Macdonald, 2 Barb. 
534, 2 Edm.Sel.Cas. 393. 


ee ape ae v. Humphreys, 24 S.C. 


Ont.—Humphreys v. Hunter, 20 U. 
CGiGsP? A256: 


17. Matthews v. Ward, 10 Gill&J. 
(Md.) 448; Baker v. Nall, 59 Mo. 265. 
18. Simmons v. Richardson, 18 So. 


245, 107 Ala. 697; Bruce y. Faucett, 49 
N.C. 39it 


19. Glover v. Stamps, 73 Ga. 209, 
54 Am.R. 870; Fernstler v. Seibert, 6 
A. 165, 114 Pa. 196; Tyrone Tp. School 
Directors v. Dunkleberger, 6 Pa. 29; 
English Presb. Cong. v. Johnston, 1 
Watts&S. (Pa.) 9. 


[a] Resulting trust.—Cestuis que 
trust who have paid the consideration 
of lands conveyed may claim the ben- 
efit of a resulting trust, and will be 
considered as holding the legal estate 
so far as to enable them to defend or 
maintain an action of ejectment for 
lands thus held. North Hempstead v. 
Hempstead, 2 Wend. (N.Y.) 109. 


20. Doggett v. Hart, 58 Am.D. 464, 


[§ 747] (b) In Equity—aa. By Trustees. 
tees have such an interest in the subject matter of 
the trust as to enable them to maintain an action in 
equity for the protection of the same,?7 as, for 
example, a trustee under a mortgage securing bond- 
holders not named in the mortgage.?* 
may sue for partition where he brings himself with- 
in the terms of the partition statute providing that, 
where two or more persons hold and are in posses- 
sion of real property as joint tenants or tenants in 


Trus- 


A trustee 


5 Fla. 215; McNab v. Young, 81 Ill. 
au Hopkins v. Ward, 6 Munf. (20 Va.) 


[a] Presumption of conveyance of 
legal estate.—This reasonable relaxa- 
tion of the rule that a legal title can 
alone prevail in ejectment seems tu be 
founded upon a presumption in the 
excepted cases that there has been a 
conveyance of the legal estate. Dog- 
gett v. Hart, 58 Am.D. 464, 5 Fla. 215; 
Den ex dem Obert v. Bordine, 20 N.J. 
Law 394; Roe v. Reade, 8 T.R. 118. 


21. House v. Howell, 53 Hun 638, 3 
Silv.Sup. 455, 6 N.Y.S. 799; Smith v. 
Myers, 61 A. 578, 212 Pa. 51; Westcott 
v. Edmunds, 68 Pa. 34. i 


22. Brown y. Hart, 100 A. 1065, 91 
Conn. 667; Hopkins v. Stephens, .2 
Rand. (23 Va.) 422. 


_ 23. Action of ejectment after trust 
executed see supra § 745. 


Definition see supra § 15. 


24. Tillman v. Banks, 42 S.B. 517, 
116 Ga. 250; Garrett v. Brock, 27 Ga. 
576; Ford v. Caldwell, 22 S.C.L. 282, 
21 S.Ct. 248: 


[a] Trust for life and remainder 
over.— Where a person holds person- 
al property in trust for A for her 
life, and, after her death, for her chil- 
dren, and the property 1s delivered 
into A’s possession, the trust is not so 
executed that the trustee cannot 
maintain an action for the property, 
against a stranger. Wynn y. Lee, 5 
Ga. 217. 


25. Howard v. Snelling, 28 Ga. 469. 
26. See cases supra notes 24, 25. 
27. U.S.—Hull v. Chaffin, 54 F. 4387, 


4 C.C.A. 414; Chaffin v. Hull, 49 F. 524 
Laff 54 F. 437, 4 C.C.A. 414]. 


Md.—Moale v. Buchanan, 11 Gill&J. 
314. 


Minn.—Merriam v. Wagener, 77 N. 
W. 44, 74 Minn. 215. 


N.Y.—American L. Ins., ete., Co. v- 
Van Eps, 56 N.Y. 601 mem [rev 14 
Abb.Pr.N.S. 253]; Stevens v. Stevens, 
23° NoY.s. 020, 69) Hun 3382) [dusmieass 
INE 204. 139. N.Y CLOG V Brown aye 
Cherry, 56 Barb. 635, 38 How.Pr. 352. 


Pa.—Reeser’s Appeal, 5 A. 445, 8 Pa. 
Cas. 412. 


Tex.—Lerch v. Snyder, 2 Tex.Civ. 
App: 4215) 21 SW. Ses . 


Wash.—Title & Trust Co. v. Colum- 
bia Basin Land Co., 238 P. 992, 136 
Wash. 63; Christofferson v. Pfennig, 
48 P. 264, 16 Wash. 491. 


28. Busch v. City Trust Co., 134 So. 
226, 101 Fla. 392. 
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common, any one or more of them may maintain 
the action,?® but one acting only in a representa- 
tive capacity is not entitled, under the statute, to 
sue.°° Trustees may maintain an action to quiet 
title? and a trustee to whom property is devised 
with directions to convert it into personalty may 
maintain an action to quiet title notwithstanding a 
statute which provides that property so devised shall 
be deemed personalty from the time of decedent’s 
death.2* An action cannot be maintained by one 
as trustee when no trust existed at the time of his 
appointment,®* nor can one as trustee maintain an 
action against a party to enforce an agreement 
entered into by them to defraud the cestui que 
trust.34 


[§ 748] bb. By Cestui Que Trust. In case trus- 
tees refuse to perform their duty to protect the trust 
estate,®® or are implicated in the wrong intended to 
be redressed,*® or some obstacle to the ordinary 
legal remedy exists,?7 as where there is a vacancy 
in the office,?* or the trustee is insane,*® the cestuis 
que trust may sue in equity to protect their rights, 
but only when that may be the necessary way of 
protecting their interests;#° and then, if there are 
trustees, they should, if possible, be brought before 
the court as parties defendant.4! And so, in a 
proper case, an action to quiet title may be brought 
by the cestui,*? although the general rule requires 


29. U.S. Trust Co. of New -York v. 
Clement H. Smith Co., 252 N.Y.S. 545, 


175 Mo.App. 55. 
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action by the trustee.4? The cestui’s right to sue 
to protect his interest is not affected by statute re- 
quiring suits to be by the real party in interest and 
providing that a trustee of an express trust may 
sue without joining his cestui que trust,** nor by 
the nature of his equitable interest, whether it be 
vested or contingent,t® nor by the fact that the 
trustee is also executor and that his lability as 
such is cognizable in another court;*® but even 
though a beneficiary with only a contingent inter- 
est may sue, where the acts constituting the alleged 
waste of trust assets are such as are authorized by 
the will or serve the purpose expressly or impliedly 
provided for therein, his suit cannot be main- 
tained.47 Where the causes of action of several 
beneficiaries against. the assignee of their interests 
on the ground of alleged fraud in the assignment 
are several in nature, and their is no room for ap- 
plication of the equitable jurisdiction to avoid a 
multiplicity of suits, the beneficiaries cannot sue 
in equity jointly.*§ 


[§ 749] cc. By Third Person. Where a trustce 
incurs personal obligations on behalf of the trust 
property, the creditor in some states has two rem- 
edies, not mutually repugnant and so not imposing 
on the creditor an election between them. He may 
sue the trustee personally at law, or proceed against 
the trustee in his fiduciary capacity to reach the 


ed. Gibson v. Boynton, 210 P. 648, 
2s Kans. 


141 Mise. 315. 


30. Evans v. Appell, 207 N.Y.S. 25, 
211 App.Div. 105 [aff 148 N.E. 715, 240 
N.Y. 585]; Pattison v. Cusack, 131 N. 
Y.S. 795,147 App.Div. 428. 


31. U.S.—Van Deventer v. Lott, 172 
F. 574. 


Ala.—Alabama L. Ins., etc., Co. v. 
Pettway, 24 Ala. 544. 

Cal.—Mora v. Le Roy, 58 Cal. 8; 
Fatjo v. Swasey, 111 Cal. 628; Los An- 
geles County v. Winans, 109 P. 650; 13 
Cal.App. 257. 

Tll.— Glos v. Ambler, 75 N.E. 764, 
218 Tll. 269; Johnson v. Johnson, 30 
U1. 215. 

lowa.—Barke v. Early, 72 Iowa 273. 


Okl.—Washington y. Morton, 216 P. 
457, 90 Okl. 142. 


Or.—McLeod vy. Lloyd, 43 Or. 260. 


Va.—Rossett v. Fisher, 11 Gratt. 
(52 Va.) 492.- 

Wash.—Carr v. Cohn, 87 P. 926, 44 
Wash. 586; Watson vy. Glover, 21 
Wash. 677. 


W.Va.—Burlew v. Quarrier, 16 W. 
Va. 141; Machir v. Sehon, 14 W.Va. 
783; Ambler v. Leach, 15 W.Va. 677. 


[a] Invalid mortgage.—A trustee 
is entitled to have invalid mortgages 
on property removed as a cloud on ti- 
tle. Alberts v. Steiner, 211 N.W. 46, 
237 Mich. 143. 


32. Fatjo v. Swasey, 44 P. 225, 111 
Cal. 628. 


33. Smith v. Frost, 86 S.E. 235, 144 
Ga. 115. 


34. Lancaster y. Allen, 
(Tenn.) 326. 

35. Ind.—Zimmerman _ Vv. 
peace, 52 N.E. 992, 152 Ind. 199. 


Mo.—Richardson vy. Means, 22 Mo. 
495; Canada y. Daniel, 157 S.W. 1032, 


1 Head 


Make- 


N.Y.—Western R. Co. v. Nolan, 48 
W.Y. 513:;) Butler: v. Butler, 58° N.Y¢S: 
1094, 41 App.Div. 477; Anderson v. 
Daley, 56 N.Y.S. 511, 38 App.Div. 505 
[appeal dism 53 N.E. 753, 159 N.Y. 146, 
29 N.Y.Civ.Proe. 257]; Lindheim v. 
Manhattan R. Co., 22 N.Y.S. 685, 68 
Hun 122; Weetjen v. Vibbard, 5 Hun 
265; Woolf v. Barnes, 46 Misc. 169, 
93 N.Y.S. 219 [rev 104 App.Div. 620, 93 
N.Y.S. 961]; Thompson v. Remsen, 27 
Misc. 279, 58 N.Y.S. 424, 29 N.Y.Civ. 
Proc. 102. 


Vt.—Hall v. Windsor Sav. Bank, 121 
A, 582; 124 A593; 97 Vit. 125: 


Grae SBE v. Holt, 12 W.Va. 
o. 


Eng.—Jerdein v. Bright, 2 Johns.& 
H. 325, 70 Reprint 1081. 


36. Oehmich v. Hedstrom, 96 N.E. 
256, 250 00, 484°" Hart vi Goadby, 123 
N.Y.S. 166, 138 App.Div. 160; Weetjen 
v. Vibbard, 5 Hun (N.Y.) 265; Cooper 
v. Weston, 1 N.Y.S. 601, 49 Hun 607. 


[a] Where there is breach of 
trust, and third persons join in the 
wrong and receive a benefit there- 
from, the cestui que trust is the prop- 
er party to bring action against them 
therefor. Neal vy. Bleckley, 29 S.E. 
2495 DS. Cy) 506: 


ou Richardson y. Means, 22 Mo. 
495. 


38. Wheelwright v. St. Louis, ete., 
Canal Transp. Co., 56 F. 164; Zimmer- 
man v. Makepeace, 52 N.E. 992, 152 
Ind, 199; Judd v. Dike, 15 N.W. 672, 
30 Minn, 380. 


[a] On broad principles of equity, 
the beneficiaries of a trust estate may 
maintain an action to recover it 
against one who wrongfully with- 
holds it from them, notwithstanding 
the nominal title stands in the name 
of the trustee when such trustee is 
dead, and no successor has been ap- 
pointed, and when the trust itself has 
become passive and is fully execut- 


39. Ettlinger v. Persian Rug, etc., 
Co., 20 N.Y.S. .772, 66 Hun 94 [aff 36 
N.E. 1055, 142 N.Y. 189, 40 Am.S.R. 
587, 31 Abb.N.Cas. 301]. 


40. Grant v. Phenix Mut. L. Ins. 
Co., 7 S.Ct. 841, 121-U.S. 105, 30 L.Ed. 
905; Bowdoin College v. Merritt, 54 
F. 55; Harrison v. Rowan, 11 F.Cas. 
No. 6,148, 4 Wash.C.C. 202; San José 
First Baptist Church v. Branham, 27 
Pe 60, 90! Cale 22°) Westenra) bu Coun 
Nolan, 48 N.Y. 513; Weetjen v. Vib- 
bard, 5 Hun (N.Y.) 265; Fleming vy. 
Holt, 12 W.Va. 143. 


41. See infra § 758. 


42. Lounsbury v. Purdy, 
515 [aff 16 Barb. 376]; Dalrymple v. 
Security, b.- & iE. “Co 9 N.Dy 3005 
Glenn v. Augusta Perpetual Bldg., 
ete, Co 999 Va. 695. 


[a] Corporate cestui que trust.— 
Where the trustees of a corporation 
hold property in trust for its uses, 
their ownership and possession is the 
ownership and possession of the cor- ~ 
poration, and the corporation has a 
sufficient interest in the property to 
bring an action in its corporate name 
to quiet title thereto and to restrain 
by injunction a threatened interfer- 
ence with the possession. First Bap- 
tist Church vy. Branham, 90 Cal. 22. 
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43. See supra § 747. 

44. Canada v. Daniel, 157 S.W. 
1032, 175 Mo.App. 55. , 

45. Canada Va, Daniel, supra; 


Haldeman v. Openheimer, (Civ.App.) 
119 S.W. 1158 [mod on another point 
126 S.W. 566, 103 Tex. 275]. 


46. Waterman vy. Alden, 32 'N.E. 
972, 144 Ill. 90 [rev 42 Tll.App. 294]. 


47. Haldeman v. Openheimer, (Civ. 
App.) 119 S.W. 1158 [mod on another 
point 126 S.W. 566, 103 Tex. 275]. 


48. Lovato v. Catron, 148 P, 490, 20 
N.M. 168, L.R.A.1915E 451. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trust estate in equity;*® but where the trustee in- 
curred no personal liability,®® or was insolvent when 
he contracted the debt for the benefit of the trust 
estate,°' the ecreditor’s only recourse is in equity 
against the estate. There are two conflicting doc- 
trines with reference to a ereditor’s right to sue the 
trust estate in equity.° The English doctrine, fol- 
lowed in some states, is that the ereditor must 
work out his right to obtain satisfaction of his debt 
through the trustee’s right to indemnity out of the 
trust estate. It depends, therefore, on the state of 
the aecount between the trustee and the trust fund.®* 
The doctrine which obtains in other states gives the 
right to the creditor to proceed against the trustee 
in his representative capacity independently of the 
state of this account.5* To entitle himself to relief 
in equity, the creditor must prove the transaction 
on which he bases his right to recover to have been 
with the trustee acting in the course of his duty as 
such,°> or on the eredit of the trust estate.°°® 


[§ 750] (2) Foreign Jurisdiction.®” Where the 
legal title of a trustee is created by the owner of 
property, the right of the trustee to enforee it will 
be recognized everywhere.®® In the earlier cases 
it was held that a trustee deriving his powers from 
statute or judicial appointment could not, as of 
right, maintain an action in courts outside of the 
jurisdiction of his appointment,®® unless he is first 
appointed trustee by a court of the jurisdiction 
where he brings suit.*°° The later decisions, on the 
ground of comity, permit the maintenance of such 
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‘a trustee, 
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actions by foreign trustees,®! where the rights of 
domestic creditors are not interfered with. 


[§ 751] c. Control of Action. Where, after an 
action has been instituted by, or in the name of, 
he applies for and obtains indemnity 
against costs, he will not afterward be allowed to 
interfere in the conduct of the action to the prej- 
udice of the cestui que trust. Where one of sev- 
eral trustees dissents to the bringing of an action, 
the court will not interfere to prevent action brought 
in the name of all trustees, unless the dissenting trus- 
tee’s name has been used not only against his will, 
but fraudulently. Where, in a suit by a bene- 
ficiary, the trustee has been properly made a party, 
it is within the diseretion of the court to require 
him to answer for the benefit of the beneficiary.®* 


[§ 752] d. Defenses®*—(1) In Actions by Trus- 
tees. Defenses available against a cestui que trust 
may be available against the trustee representing 
the interests of the cestui,®’ and so, in a suit by a 
trustee under a statute allowing him to sue without 
joining his beneficiaries, any defense may be made 
which might have been made had the beneficiaries 
been joined;®* also any defense against a trustee 
is a defense against the cestui que trust who uses 
his name;°® but defenses available against a ces- 
tui que trust are not available against the trustee 
representing the bankrupt estate of the cestui.’? 
Estoppel, available as a defense against a trustee 
suing as an individual, may not be available against 
him suing as trustee ;"1 but it is a defense to the 


[b] Action on mining lease.— 
Where a cestui que trust had received 


49. Frost v. Thompson, 106 N.E. Md.—Glenn v. Williams, 60 Md. 93. 
1009, 219 Mass. 360. N.Y.—Toronto Gen. Trust Co. v. 
50. King v. Stowell, 98 N.E. 91, | Chicago, etc, R. Co., 25 N.E. 198, 123 
211 Mass. 246. . INGA Sis) ok re Waite, 2 N.E. 440, i 
‘ : N.Y. 433: English v. Mcintyre, 
51. Miller v. Herzog, 148 N.Y.S.| n'yig “697, 99 App.Div. 439; Smith 
945. v. Webb, 1 Barb. 230; Bateman v. 
52. See cases infra notes 53, 54. See ghee’ Mee oe plenty age 
A | Bloodgood v. Massachusetts Ben. Life 
Pe Me IR, oe Boo od: | A8S0cy 4 N.S. G63, 10" Misc, 1460. 


N.E. 804, 207 Mass. 512; Mason. v. 
Pomeroy, 24 N.E. 202, 151 Mass. 164, 
7 L.R.A. 771; Newton v. Ralfe, [1902] 
1 Ch. 342; In re Johnson, 15 Ch.D. 
548. 

54. Wrylly v. Collins, 9 Ga. 223; 
Willis v.Sharp, 21 N.E. 705, 113 N.Y. 
586, 4 L.R.A. 493; Manderson’s Ap- 
peal, 6A. 893, 113 Pa. 63ls Cater v. 
Eveleigh, 4 S.C.Eq. 19, 6 Am.D. 596. 


55. Frost v. Thompson, 106 N.E. 
1009, 219 Mass. 360. 


56. Austin v. Parker, 148 N.E. 19, 
317 Dil. 348. 

57. Nonresident trustee see infra § 
52. 


58. See Curtis v. Smith, 6 F.Cas. 
No. 3,505, 6 Blatehf. 537. 


59. Curtis v. Smith, supra. 
60. Curtis v. Smith, supra. 
[a] After death of foreign trus- 


tee, further proceedings against his 
successor can be had only after ap- 
pointment in the domestic jurisdic- 


tion. McDougald v. Carey, 388 Ala. 
320. 

61. U.S.—Pennington v. Smith, 69 
F. 188; Glenn v. Soule, 22 F. 417. 


Cal.—Iowa, etc., Land Co. v. Hoag, 
ep HOTS 182) Cal, 627 rev. 62° P: 
189]. 


D.C.—Glenn v. Busey, 11 D.C. 454. 
[65 C. J.—55] 


R.I.— Bradford v. King, 31-A. 166, 
18 R.I. 743. 


Tex.—Givens v. Davenport, 8 Tex. 
451. 

Wash.—Fidelity Ins., etce., Co. v. 
Nelson, 70 P. 961, 30 Wash. 340. 


62.. Iowa, etc., Land Co. v. Hoag, 
CAN LOT eleee Cale G21 nbvev wast bs 
189]; Fidelity Ins., etc., Co. v. Nel- 
son, 70 P. 961, 30 Wash. 340. 


63, Farmers’, etc., Bank v. Gaither, 
8 K.Cas.No. 4,654, 3 Cranch C.C. 347; 
Roden v. Murphy, 10 Ala. 804; Ed- 
wards v. Perryman, 18 Ga. 374. 


[a] Authorization by: trustee is 
not necessary to the bringing of suit 
by a cestui que trust. Chambersburg 
Ins:Co..v. Smith, 21 Pa. 120: 


64 Emery v. Mucklow, 10 Bing. 
23, 3 Moore & S. 384, 25 BE.C.L, 21, 131 
Reprint 813. 

65. Kaylor v. Hiller, 52 S.H. 120, 
72° S:C.. 4383. 

Frivolous defense see infra § 753 


66. Acquiescence ky cotrustee in 
wrongful act see supra § 740. 


67. See cases infra this note. 


[a] Action for rent.—Where rent 
is reserved, payable to a trustee for 
certain persons named, a payment to 
such persons is a defense to an action 
for arrears of rent by the trustee. 
Riley v. Vandyke, 1 Phila. (Pa.) 180. 


the benefit of a mining lease, the trus- 
tee cannot recover against the lessee 
for minerals removed, notwithstand- 
ing a defect in execution of the lease, 
or payment under the lease through a 
committee of the cestui que trust’s 
estate, instead of the trustee. Wil- 
mer v. Philadelphia & Reading Coal 
& Iron Co., 101 A. 538, 130 Md. 666, 


[ec] Agreement to accept fixed sum 
in lieu of dividends is a defense to an 
action by the trustee of an estate 
owning stock in a corporation to com- 
pel officers to return excessive sal- 
aries to the corporation and distribute 
as dividends. People’s Trust Co. v. 
O'Meara, 197 N.Y.S. 795, 204 App.Div. 
268 [appeal dism 142 N.E. 262, 236 
N.Y. 508]. 


68. Central Trust Co. v. Burton, 
43 N.W. 141, 74 Wis. 329. 
69. Gibson v. Winter, 5 B.&Ad. 


96, 2 N.&M. 7387, 27 E.C.L. 50, 110 Re- 
print 728. 


70. See case infra this note. 


[a] Action for breach of covenants 
in lease.—It is no defense to an ac- 
tion on an indenture of lease by the 
trustee of a party who has become 
bankrupt that the lessees have per- 
formed their covenants with the as- 
signees of the cestui que trust. Brit- 
ten v. Perrott, 2 Cromp.&M. 597, 149 
Reprint 898. 


71. See cases infra this note. 


[a] Estoppel.—-(1) One who holds 
title to realty as trustee is not es- 
topped, as trustee, from bringing suit 
against one to whom he made a deed 
of the realty as an individual. Knorr 
v. Raymond, 73 Ga. 749. (2) Where 
two trustees have allowed the de- 
faulting trustee to have possession of 
the securities and practically the en- 
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extent that the trustee represents the interests of 
beneficiaries who are themselves estopped.7?  In- 
validity of a trust deed is no defense to a trustee’s 
action to recover property conveyed thereby where 
based on circumstances arising after the date of 
its execution.** A stranger to a trust, when sued 
by the trustee, cannot set up as a defense a viola- 
tion of the rights of the cestui que trust by the 
trustee,’* or the fact that the trustee is a nonresi- 
dent;’° nor, in an action by the trustee to recover 
possession of the trust property, may he challenge 
the trustee’s right to sue;*® but a defendant, when 
sued by the trustee in equity to enjoin a trespass, 
may defend by showing authority given him by the 
cestui que trust to enter." The nature and extent 
of the trust cannot be inquired into collaterally.’® 
In an action by a trustee for the purchase money 
for lands sold under an order of court, it is imma- 
terial that judgments exist which are lens on the 
interests, of the life tenants, as their satisfaction 
ean be required before defendant in the suit can be 
compelled to pay the judgments.’® 


[§ 753] (2) In Actions against Trustees. A trus- 
tee may set up in his character as trustee any defense 
which the cestuis que trust, were they in person 
defending the action, might properly urge, in their 
own behalf.8° It is a good defense to an action 
against defendant as trustee that he is liable only 
as executor.8! A trustee who is liable for misman- 


TRUSTS 


[§§ 752-754 


agement of a trust fund cannot set up a verbal un- 
derstanding with the testator as a defense;*? nor 
ean he claim that beneficiaries are estopped because 
they failed to supervise or investigate his manage- 
ment.*? Nor can one be allowed to contract debts 
as trustee, and to execute notes in that capacity, 
and then deny the liability of the funds in his hands 
for their payment.’* It is no objection to a suit in 
equity to subject the trust property that the credi-— 
tor so proceeded at the request. of the surety in his 
debt.2°> A sheriff, selling lands under a venditioni 
exponas, is not thereby estopped from claiming title 
in himself as a trustee of the judgment debtor, mm 
ejectment by the purchaser.8® After a claim of 
absolute ownership of the property, and consequent 
denial of his lability to account for it, a trustee 
will not be allowed to set up the trust character 
of the transaction, to shield him from responsibil- 
ity.2* Lack of authority to make a contract is not 
available to a trustee in an action against him to 
enforce a persona] liability, where it is shown that 
he knew of his lack of authority at the time.*® 


Duty of trustee to make defense. Where it ap- 
pears that there was no answer which a trustee could 
have made with reasonable probability of success, 
he is under no duty to interpose an unmeritorious 
or frivolous defense.®® 


[§ 754] e. Jurisdiction and Venue®°—(1) Gener- 


78. Hall v. 50 Md. 194. 


Pipe 


tire management of the trust estate, 
and on discovery of the defalcation, a 
year later, fail to compel him to make 
restitution, omit to notify the mortga- 
gor or the person taking a new mort- 
gage on the property involved, and 
connive at the defaulter’s leaving the 
country, although they may be estop- 
ped individually, they may, as trus- 
tees, enforce the demands of the es- 
tate against the mortgagor, to have 
the lien of the mortgage restored and 
the mortgage foreclosed. Vohmann 
v. Michel, 78 N.E. 156, 185 N.Y. 420, 
113 Am.S.R. 921. (3) Where a trus- 
tee has promised to allow his person- 
al debt as a credit upon a note held 
by him as trustee, the breach of such 
promise is no defense to the note, 
even though the personal note may 
have become barred by the statute, 
through delay to sue, induced by the 
promise. Vason v. Beall, 58 Ga. 500. 
(4) An executor and testamentary 
trustee who wrongfully loaned or 
advanced money to a legatee who had 
only a contingent future interest in 
the trust estate on his personal note 
will not be permitted to estop him- 
self from afterward retaining such 
amount from the amount due the 
legatee by any statements to the leg- 
atee as to the number of assignments 
then held by the trustee of the lega- 
tee’s interest, without mentioning the 
amount advanced by the trustee, in 
reliance upon which a creditor took 
an assignment of a part of the lega- 
tee’s interest, any remedy which the 
creditor had being against the trustee 
personally. Jenkinson v. New York 
Finance Co., 82 A. 36, 79 N.J.Eq. 247. 


72. See case infra this note. 


[a] Release of defaulting trustee. 
—Where some of the adult benefici- 
aries whose interests in the remain- 
der are alienable give the defaulting 
trustee a receipt for their distribu- 
tive shares, release the two other 
trustees from liability for the default, 
concur with such trustees in permit- 


ting the defaulters to resign without 
an accounting, consent to his leaving 
the country without attempting to 
force restitution, and do not notify 
the mortgagor or the new mortgagee 
and thus give them an opportunity 
to protect themselves, and the action 
to reinstate the lien is not brought 
until several months after knowledge 
of the default, the trustees can have 
no greater rights than such benefici- 
aries and can obtain no relief as to 
their respective shares. Vohmann vy. 
Michel, 78 N.E. 156, 185 N.Y. 420, 113 
Am.S.R. 921. 


73. See case infra this note. 


[a] Mismanagement by trustee.— 
In an action by a trustee to recover 
possession of land conveyed to him 
by the trust deed, the cestui que trust 
cannot prove mismanagement of the 
trust and impropriety of conduct on 
the part of the trustee, to prevent a 
recovery or invalidate the deed. 
Mordecai v. Tankersly, 1 Ala. 100. 


74 Wetmore vy. Porter, 92 N.Y. 
76; McHenry v. McCall, 10 Watts 
(Pa.) 456. : 


[a] Unauthorized loan.—Defend- 
ant cannot protect himself from re- 
payment of a loan to plaintiff by 
showing that plaintiff held the money 
as trustee, and had no right to loan 
Ite GRacchinyw.) Beck; 38. IN avo nD: 
Transcr.A. 33 


75. State Sav. Loan & Trust Co. 
v. Swimmer, 236 S.W. 1057, 208 Mo. 
App. 503 [transf from Sup. Ct., 229 
S.W. 390]. 


Foreign appointment of trustee see 
supra § 750. 


76. Porter v. Hayes, 142 A. 282, 293 
Pa. 194. 


77. Conley v. Daughters of the Re- 
public of Texas, 156 S.W. 197, 106 
Tex. 80 [rev (Civ.App.) 151 S.W. 8771.1 


Bryan, 


{a] Defendant as beneficiary.— 
It is no defense to a suit at law on 
notes given to a trustee, to set up 
that since the giving of the notes the 
cestui que trust, who had a life inter- 
est therein, has died, and that under 
the will creating the trust defend- 
ant, the maker of the notes, is enti- 
tled to the trust fund. Hall v. Bryan, 
50 Md. 194. 


79. Moorhead v. Wolff, 16 A. 520, 
123 Pa. 365. 


80. Brown v. Fletcher, 253 F. 15, 
165 C.C.A. 35 [aff 244 F. 854, and cert 
den 39 S.Ct. 10, 248 U.S. 569, 63 L.Ed. 
425]; Wagnon v. Pease, 30 S.E. 895, 
104 Ga, 417; Producers’ State Bank of 
ae v. Clark, 228 P. 986, 102 Okl. 


81. Belden v. Wilkinson, 68 N.Y.S. 
205, 33 Misc. 659. 


82. Moore v. Mitchell, 17 F.Cas.No. 
9,770, 2 Woods 483 [aff 95 U.S. 587, 24 
L.Ed. 492]. 


83. Brown v. Fidelity Union Trust 
Co., 159 A. 809, 10 N.J.Mise. 555. 


84. McClelland v. Hamilton, 1 S.W. 
635, 8 Ky.L. 346, 12 Ky.L. 278. 


85. U. S. v. Myers, 27 F.Cas.No. 
15,844, 2 Brock, 516. 

86. Robins v. Bellas, 2 Watts 
(Pa) > 359% 


87. Crane v. Thayer, 18 Vt. 162, 46 
Am: D, 142. 


88. Pumpelly v. Phelps, 40 N.Y. 
59, 100 Am.D. 463 [aff 43° Barb. 469]. 


89. Barnes v. Lyles, 96 S.E. 723, 
LOS C465: 


Compelling trustee to answer see 
supra § 751. 


90. Jurisdiction of federal courts 
as affected by citizenship of trustee 
l1see Federal Courts § 65. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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al Rule. An action brought to enforeé a trustee’s 
personal lability may be brought in a court of 
law;°* but an action to enforce a claim against the 
trust estate must be brought in equity,®* unless a 
statute gives a remedy at law in such cases.°? Where 
the claim is against the trust estate, the equity court 
has jurisdiction of all matters in dispute between 
any and all parties to the action, the adjudication 
of which may affect the integrity of a trust fund 
in which they are interested,®* and an action involv- 
ing a breach of trust by a foreign trustee is held 
within the jurisdiction of the state as to the trustee 
to the extent of assets in the state.°®> <A court of 
equity, in such eases, has jurisdiction of the parties 
although the controversy as between some of them 
may be of a legal nature;°*® but following the gen- 
eral rule as to jurisdiction in equity,97? a court of 
equity will not enforce a purely legal demand where 
a remedy at law is adequate;®* nor will it entertain 
jurisdiction in such case where it is apparent on the 
face of the bill that the remedy is at law.2® Where, 
however, a case is otherwise proper for the juris- 


105 N.J.Eq. 603. 
[a] 


91. Austin v. Parker, 148 N.E. 19, 
317 Ill. 348. 


[a] Where trust has been closed 


TRUSTS 


Suit to recover slaves held in 
trust.—A court of chancery will have 
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diction of a court of equity, it is no objection to 
its exercise that the party may have a remedy at 
law.t A court of equity will not take jurisdiction 
of a case merely because of the fact that a party is 
sued in his representative capacity as trustee of a 
third party where he does not bear such relation 
to the parties bringing the suit.” 


Surrogate’s court, in the exercise of equity powers 
granted to it by statute, in order to protect bene- 
ficiaries from serious loss or total destruction of 
a substantial trust asset, may read into a will an 
impled power of sale and direct the sale of the 
trust property. 


Venue. Where the trust property consists en- 


tirely of land, the action must be brought, under 


statutory requirement, in the county where the land 
is situated.# 


[§ 755] (2) Statutory Exceptions. In some 
states, by statute, an action at law may be brought 
against the trust estate under certain defined cir- 
cumstances,’ and in such eases the statutory rem- 


Broughton, 9 Ala. 351. (2) The death 
of a trustee will not of itself confer 
jurisdiction to determine disputes 
arising with regard to the title, al- 


and an amount fixed or balance found 
due and directed to be paid, an action 
at law may be maintained as for 
money had and received, or on the 
implied promise arising out of the 
legal obligation to pay. Dickerson v. 
Central Union Trust Co. of New York, 
180 N.Y.S. 728, 110 Misc. 640. 


92. Moore v. Lampkin, 63 Ga. 748; 
Printup v. Trammel, 25 Ga. 240; Hus- 
sey v. Arnold, 70 N.E. 87, 185 Mass. 
202; Sherman v. Skuse, 59 N.E. 990, 
166 N.Y. 345; Mallory v. Clark, 9 
Abb.Pr. (N.Y.) 358, 20 How.Pr. 418. 


[a] Where accounting is neces- 
sary.—The enforcement of a medical 
claim against the income of an in- 
solvent beneficiary under a trust is 
properly brought in equity, inasmuch 
as the trustees are only liable to the 
extent of the income in their hands, 
and because an accounting is neces- 
sary to determine whether there is 
any unexpended balance of income. 
Sherman v. Skuse, 59 N.E. 990, 166 N. 
Y. 345. 


93. See infra § 755. 


94. Pennington v. Smith, 69 F. 188; 
Spruance v. en ON SOMA OOe 
Del.Ch. 111; In re Swetland’s Estate, 
148 A. 744, 105 N.J.Eq. 603 [aff 153 A. 
907, ‘ 7 Doscher v. 
Wyckoff, 113 N.Y.S. 655, 63 Misc. 414 
[aff 116 N.Y.S. 389, 132 App.Div. 139]. 


“Tt is unthinkable that, with full 
knowledge of the unfaithfulness of 
the trustee and the practical certain- 
ty that he will misapply and dissi- 
pate whatever additional trust funds 
come into his hands, this court can- 
not withhold from him such of the 
trust property as is now within its 
control, and by decree of this court 
make such disposition of it as will 
insure its application to the purposes 
intended by the testator. Whether it 
should be to a trustee to be appoint- 
ed by this court, or by some other 
court having jurisdiction over the ad- 
ministration of the trust estate, need 
not be now decided. It is sufficient 
that the arm of this court is long 
enough to withhold from a recreant 
trustee title to any more New Jersey 
property, the subject of a bequest in 
a New Jersey decedent’s will, to 
squander and dissipate to the injury 
of his cestuis que trustent.” In re 
Swetland’s Estate, 148 A. 744, 745, 


jurisdiction of a bill in equity in be- 
half of a trustee and his cestui que 
trust to recover in specie slaves held 
in trust, from the possession of one 
claiming them as a derivative vendee 
from an alleged purchaser under the 
deed of trust. Butler v. Hicks, 19 
Miss. 78. 


[b] Whether trustee has equitable 
right to convey is a question purely 
of equitable jurisdiction, and cannot 
be entertained by a court of law. 
Canoy v. Troutman, 29 N.C. 155. 


[c] In Pennsylvania the act of 
1836 gives exclusive jurisdiction of 
trusts to courts of equity; therefore 
equity will take jurisdiction of a bill 
praying for the cancellation of con- 
veyances of land, although defend- 
ant claimed that such was an eject- 
ment bill, when the bill clearly sets 


forth a resulting or implied trust in 
ent ake Blackwell v. Ace, 3 C.PIl. 


95. Squier v. Houghton, 226 N.Y. 
S. 162, 131 Mise. 129. 


96. Spruance v. Darlington, 30 A. 
6635.0 ‘Del. Chivilii, 


97. See Equity § 14. 


98. Kimball v. Moody, 27 Ala. 130; 
oar v. Oliver, 22; Ssh: 275, 91 Va. 
iN 


la] Bare fact that purely legal de- 
mand is due to trustee, and that the 
proceeds will be trust effects, is no 
ground for resorting to equity to col- 
lect it, when the legal remedy is ade- 
quate, specific, and perfect. Kimball 
v. Moody, 27 Ala. 130; Clark v. Oliver, 
22 S.-H. Leon Om Vee Sell 


[b] To recover trust property.— 
Where property conveyed in trust is 
taken and sold on execution, at the 
instance of a party not claiming un- 
der the trust, a bill in equity will not 
lie by the trustee or cestui que trust, 
against the purchasers, to recover the 
property; their remedy is at law. 
Bissell v. Lindsay, 9 Ala. 162; Mar- 
riott v. Givens, 8 /.la. 694; Sheppard 
v. Turpin, 3 Gratt. (44 Va.) 373. 


[c] Where title in issue.—(1) The 
mere circumstance that a trust is 
created on certain property does not 
invest a court of chancery with juris- 
diction to determine disputes arising 
with regard to the title. Colburn v. 


though it might create such an equity 
as would warrant a bill to prevent a 
sale or removal of the trust estate 
until the legal title could be ascer- 
tained by action at law. Colburn v. 
Broughton, supra. 


99. Dumont v. Fry, 12 F. 21. 
1. See case infra this note. 


[a] To obtain possession of land 
devised.—A trustee appointed by a 
will may maintain a bill in equity to 
obtain possession of lands devised to 
him for the use of those entitled to 
the beneficial interest in them, al- 
though he might have brought eject- 
ment at law. Harrison v. Rowan, 11 
F.Cas.No. 6,143, 4 Wash.C.C. 202. 


2.. Dumont v. Fry, 12 F. 21. 


38. In re Pulitzer’s Estate, 249 N.Y. 
87, 189 Misc. 575 [Supplemented 251 
.Y.S. 549, 140 Misc. 572, and aff 260 
PaaS ame ait : 
[a] Barly New York decisions.— 
(1) A surrogate’s court, having no eq- 
uity powers, cannot direct applica- 
tion of income from a trust fund to 
debts of the beneficiary (In re Wid- 
mayer, 59 N.Y.S. 980, 28 Misc. 362), 
(2) or compel an accounting by bene- 
ficiaries to the trustee of rents col- 
lected by them with his permission 
(Mildeberger v. Franklin, 126 N.Y.S. 
803, 70 Mise. 384 [holding that an 
action by the trustee for an ac- 
counting by beneficiaries is properly 
brought in an equity court]). 


4 Peacock v. Turner, 7 Ky.Op. 488. 
5. See cases infra this note. 


[a] In Alabama when tthe trustee, 
at whose instance the services were 
rendered, is insolvent, a remedy by 
action at law, against the trust es- 
tate and the beneficiaries, is given to 
the person by whom the services were 
rendered (Code § 3747). Munden vy. 
Bailey, 70 Ala. 63; Steele v. Steele, 
64 Ala. 438, 38 Am.R. 15; Askew v. 
Myrick, 54 Ala. 30. 


[b] In Georgia the act of 1856, 
authorizing claims against trust es- 
tates to be recovered at law, pro- 
vides for demands only for services 
rendered the trust estate, or for arti- 
eles or property or money furnished 
for the use of such estate, and for the 
payment of which a court of equity 
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edy is exclusive,® unless the remedy at law is inade- 
quate in the particular case.? Some of these stat- 
utes giving a remedy at law against a trust estate 
have been held to be retroactive;* and others not.°® 


[§ 756] f. Time To Sue, Limitations and Laches.1° 
An action in equity to charge a trust estate with 
the reasonable value of services which have been 
performed may be maintained before payment is 

due under the service agreement.'! Trustees must 
commence a suit to recover the trust fund within a 
reasonable time after the right of action arises or 
it will be lost.12, So a person entitled to impeach a 
fraudulent transaction of a trustee must do so with- 
in a reasonable time, but what is a reasonable time 
depends on the facts and circumstances of each 
case.1? A court of equity does not encourage stale 
claims, and a party may lose his right to complain 
of a fraud by his delay.‘4 On the other hand, nei- 
ther the rule of diligence in assertion of rightst® 


toy 
HhESe 


would render such estate liable; and 


the judgment in such cases is a lien Finn vy. 


TRUSTS : 


Reardon v. Taft, 235 Ill.App. 
Wetmore, 


[§§ 755-758 


nor the statute of limitations'® is applicable to 
cestuis que trust against trustees, and delay in 
bringing an action will not work a forfeiture of a 
cestui’s rights so long as the parties can be restored 
to their former positions, or justice can still be 
done.*7 


[§ 757] g. Parties*!18—(1) General Rules—(a) 
At Law. An action at law for the protection of the 
legal ownership should be brought in the name of 
the trustee,!® and, in an action to enforce a claim 
against the trust estate, the trustee is the only nec- 
essary defendant.2° Where, however, a trust deed 
creates merely a dry trust, the cestui que trust may, 
after the execution of the trust, bring an action in 
his own name concerning the subject matter of the 
trust.?+ 


[§ 758] (b) In Equity??—aa. Trustees. Even in 
a court of equity, or on the equity side of a court 
of the United States, the trustee is generally an 


Pa.—Pennsylvania R. Co. v. Dun- 
212 Ill.App. | can, 5 A: 742, 111 Pa. 352 [aff 10 S.Ct. 


Ellet 


on the corpus of the trust property, | 550. 


and is to be enforced by seizure and 
sale under the execution issuing 
thereon, as other common-law judge- 
ments. Sanders v. Houston Guano, 
ete., Co., 32 S.H. 610, 107 Ga.495 Cab- 
ot v. Armstrong, 28 S.E. 123, 100 Ga. 
438; Greenfield v. Vason, 74 Ga. 126; 
Vason v. Gardner, 70 Ga. 517; Brown 
v. Tucker, 47 Ga. 485; Satterwhite 
v. Beall, 28 Ga. 525; Zeigler v. Perry, 
141 S.E. 426, 37 Ga.App. 647. 


6. Askew v. Myrick, 54 Ala. 30. 
7. See case infra this note. 


[a] Complexity in adjustment, a 
combination of trust and fraud, and 
a prayer for satisfaction out of in- 
come, makes the statutory remedy at 
law inadequate. Kupferman v. Mc- 
Gehee, 63 Ga. 250 


8 Printup v. Trammel, 25 Ga. 240. 


9. Steele v. Steele, 64 Ala. 438, 38 
Atari 15. 


10. Cross references: 


Application of general statutes of 
limitations to trusts see Limita- 
tions of Actions § 34. 


Effect on beneficiary of limitation 
against trustee see Limitations of 
Actions § 35. 


Infancy as affecting limitation of ac- 
tion against trustee see Limita- 
tions of Actions §§ 423, 426. 


Part payment by trustee as affecting 
limitations see Limitations of Ac- 
tions §§ 635, 636, 639 


11. Cullinan v. Mercantile Trust 
Co. of California, 252 P. 647, 80 Cal. 
App. 377. 


12. Henshaw vy. Christian, 143 Ill. 
App. 558. 


13. In re Derr, 52 A. 27, 203 Pa. 
96; Grace v. Noel Mill Co., (Tenn. 
Ch.A.) 63 S.W. 246; Branch v. Buck- 
ley, 65 S.E. 652, 109 Va. 784; New- 
comb v. Brooks, 16 W.Va. 32. 


[a] Four years delay held not 
laches barring an action by grantor’s 
heir and administratrix to set aside, 
for undue influence and constructive 
fraud, a conveyance to his mother as 
trustee. Hemrich v. Hemrich, 201 P. 
10, 117 Wash. 124. 


14. Whitcomb v. Wright, 223 N.W. 
294, 176 Minn. 274; Shaver v. Radley, 
4 Johns.Ch. (N.Y.) 310; In re Derr, 
H2ieAs 205 203) Ba. 96. 


16. Finn v. Wetmore, supra. 


17. Taylor v. Davies, 39 Ont.L. 205. 
See Bovey v. Smith, 1 Vern.Ch. 60, 
84, 144, 23 Reprint 310, 328, 377 (hold- 
ing that, where a trustee ‘wrongfully 
sells land belonging to the trust to 
a stranger who had no notice of the 
trust, and five years later repurchases 
on his individual account, he stands 
seized of the land in trust as before). 


18. Res judicata as to trustee and 
cestui que trust in proceedings af- 
heres trust estate see Judgments § 

oO. 


19. U.S.—Title Guaranty & Surety 
Cova Baling isa kn 682m: en CACuAr 
182 [aff 166 F. 356]; In re BH, T. Ken- 
ney Co., 136 F. 451. 


Ala.—Roman y. Long Distance T'el., 
ete, Coy. 41 ‘So: 292.8147 Ala ss9: 
Mauldin v. Armistead, 14 Ala. 702. 


Cal.—Grant v. Heverin, 18 P. 647, 19 
Nees YH Oey RPA 


E Fla.——McRaeny v. Johnson, 2 Fla. 
20. 


its Wea v. McGruder, 42 Ga. 
2. 
Ill.— Moline United Brethren 


QGhureh v. Moline First Methodist 
Pe nes Church, 28 N.E. 829, 138 Ill. 


Ind.—McCleary v. Chipman, 68 N. EB. 
320, 32 Ind.App. 489. 


Ky.—Martin vy. Poague, 
524. 


Md.—Denton v. Denton, 17 Md. 403. 


Miss.—Pearce v. Twichell, 41 Miss. 
344. 


Mo.—Richardson v. 
495. 


INGE baal ae ‘ 
108 N.E. 840, 214 N.Y. 497, Ann.Cas. 
1916D 1177; Noe v. Christie, 51 N.Y. 
270; Western R. Co. v. Nolan, 48 
N.Y. 513; Mellen v. Hamilton F. Ins. 
Co., 17. NY. 609 [aff 12° N.Y.Super. 
101]; Butler v. Butler, 58 N.Y.S. 1094, 
41 App.Div. 477; Weetjen v. Vibbard, 
5 Hun, 265; Paget v. Pease, 6 N.Y.S. 
386, 53 Hun 636, 17 N.Y.Civ. Proc. 234, 


4 B.Mon. 


Means, 22 Mo. 


23 Abb.N.Cas. 290, 3 Silv.Sup. 217 
[dism 22. N.H. 1132, 117 N.Y. 649]. 
N.C.—Mordecai v. Parker, 14 N.C. 
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34, 132 U.S. 75, 33 L.Ed. 267]; 
v. Paxson, 2 Watts & S. 418. 


NPG mec v. Humphreys, 24 S.C. 


Ry) ema v. Bell, 8 Leigh (35 Va.) 


Ont.—Humphreys v. Hunter, 20 U.C. 
CIP 4456: 


“We believe it has never been held 
at common law or required by statute, 
that such a trustee [trustee of an ex- 
press trust] may not bring suit in his 
own name, in pursuance of the duties 
imposed upon him by the trust, and 
no marking of the suit to the use of 
the cestui que trust is necessary to 
the exercise of his legal right.”’ Title 
Guaranty & Surety Co. v. Baglin, 178 
eae: 687, 102 C.C.A. 182 [aff 166 F. 
356]. 


[a] Where promise is made to 
trustee, the action should be in his 
name and not in the name of the 
cestui que trust. Treat v. Stanton, 14 
ae: Porter v. Raymond, 53 N. 


[b] Effect of possession of cestui 
que trust.—The fact that the prop- 
erty, for an injury to which the action 
is brought, was in the actual posses- 
sion of the cestui que trust at the 
time of the injury does not change or 
affect the right of the trustee to sue. 
McRaeny v. Johnson, 2 Fla. 520. 


20. Zeigler v. Perry, 141 S.H. 426, 
387 Ga.App. 647. 


21. McNeill v. Arnold, 17 Ark. i154; 
Cable v. Cable, 23 A. 228, 146 Pa. 451. 
See also Huckabee v. Newton, 23 S.C. 
291 (holding that, where the trust 
is not passim, the “trustee is a neces- 
sary party). 


22: In: 


Boe generally see Equity §§ 253- 


Foreclosure proceedings see Me- 
chanics’ Liens § 554; Mortgages § 
IRTWG 

Suits for: 

Zp junotions see Injunctions §§ 475, 


eS see Partition §§ 240, 264, 


Specific performance see Specific 
Performance § 459. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 758-759] 


indispensable party,?* unless he is merely a passive 
trustee,?* in which case, however, he may be a prop- 
Where the trustee has no interest to 
be affected by the litigation and no relief is sought 
or could be granted against him, he is not a nec- 
essary party,?®° as where he has ceased to be trustee 
but where the trustee 
has not actually disclaimed, although he never ac- 
cepted or acted in the trust, he is a necessary par- 
Further, the trustee is not a proper party 


er party.”> 


before suit is brought;?7 


byeae 


23. U.S.—In re E. T. Kenney Co., 
136 F. 451; Woodward v. McCon- 
naughey, 106 FEF. 758, 45 C.C.A. 602; 
Perrin v. Lepper, 26 F. 545; Piatt 
v. Oliver, 19 F.Cas.No. 11,115, 2 Mc- 
Lean 267. 


Cet pre te Sag v. Tyson, 44 Ala. 
Conn.—Goddard v. Prentice, 17 
Conn. 546. 
Fla.—Winn v. Strickland, 16 So. 


606, 34 Fla. 610; Wilson v. Russ, 17 


Fla. 691. 
Ky.—Covington, ete, R. Co. v. 
Bowler, 9 Bush 468; Cassiday v. Mc- 


Daniel, 8 B.Mon. 519. 
Miss.—Phipps v. Tarpley, 24 Miss. 
97. 


N.Y.—Reed v. Harris, 30 N.Y.Super. 
151; Mackey v. Duryea, 6 N.Y.S. 573, 
22 Abb.N.Cas. 284. 


N.C.—Wiggins v. 
924, 200 N.C. 336. 
Pa.—Stevenson vy. Matthews, 9 Pa. 


aa Mathews v. Stephenson, 6 Pa. 
49 


Harrell, 156 S.E. 


S.C.—Moyle v. 
363, 131 S.C. 166. 


Tenn.—Headrick v. Ruble, 10 Lea 
15; Watkins v. Watkins, 7 Yerg. 283. 


Tex.—Ballard v. Anderson, 18 Tex. 
Sleds 


W.Va.—Fleming v. Holt, 12 W.Va. 
143. 


Eng.—Jones v. Jones, 3 Atk. 110, 26 
Reprint 867; Cope v. Parry, 2 Jac.&W. 
538, 37 Reprint 733; Palmer v. Fraser, 
3 Y.&C.Exch. 491, 160 Reprint 796. 


[a] Nonresident trustee. — (1) 
That the trustee of property under a 
marriage settlement had been dead 
for thirty years and had no son living 
within the state was held not to au- 
thorize the surviving husband of the 
sole child of such marriage to sue for 
recovery of land without making the 
trustee a party. Moyle v. Campbell, 
£27 Sm. 3635 131 S:C: 166; (2) A non- 
resident testamentary trustee was 
held a necessary party in a suit by 
the trustee’s creditor to,establish a 
claim against the trust property. 
Shelby v. White, 131 So. 343, 158 
Miss. 880. 


{b] In actions affecting fee in real 
estate, where the legal title is in a 
trustee, he is a necessary party to the 
action, or, if he be dead, his heirs. 
Huckabee v. Newton, 23 S.C. 291. 


{[c] Property vested in trustees for 
separate use of feme covert.—To a 
bill to raise a demand out of property 
vested in trustees for the separate use 
of a feme covert, the trustees ought 
to be made answering parties. Pep- 
per v. Kelly, 8 Ir.Eq. 502. 


24. Lee v. Oates, 88 S.B. 889, 171 
N.C. 717, Ann.Cas.1917A 514;’ Smith v. 
Ford, 2 N.W. 134, 4 N.W. 462, 48 Wis. 
115. 


[a] Necessity dependent on resi- 
dence of trustee.—(1) In cases where 
such party holding the naked legal 


Campbell, 127 S.E. 
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title is within the jurisdiction of the 
court, the courts usually require him 
to be made a party, so that he may be 
compelled to convey to the party who 
succeeds in the action. Smith v. Ford, 
2 N.W. 134, 4 N.W. 462, 48 Wis. 115. 
(2) But when such trustee resides 
out of the jurisdiction of the court 
in which the action is pending, it is 
customary to proceed with the action 
without his presence, and settle the 
rights of the parties before the court, 
leaving the successful party to pro- 
ceed afterward, if necessary, against 
the trustee, to compel him to convey 
the legal title. Smith vy. Ford, supra. 


25. Smith vy. Ford, supra. 


[a] In action to quiet title, a trus- 
tee holding the legal title to the prem- 
ises in controversy, is a proper party 
to the final determination of a con- 
troversy. Wise v. Toner, 176 P. 838, 
65 Colo. 420. 


26. Hamill v. Thompson, 3 Colo. 
518; Briscoe v. Power, 85 Ill. 420; 
Harding v. Olson, 76 Ill.App. 475 [aff 
52 N.H. 482, 177 Ill. 298]. 


27. New England Oil Refining Co. 
v. Canada Mexico Oil Co., 174 N.E. 
330, 274 Mass. 191; Fidelity Ins., etc., 
Co. v. Nelson, 70 P. 961, 30 Wash. 340; 
Richardson v. Hulbert, Anstr. 65, 145 
Reprint 801; Tryon v. Westminster 
Imp. Com’rs, 2 Giffard 434, 66 Re- 
print 181; Creed v. Creed, 2 Hog. 215. 


[a] After conveyance in accord- 
ance with trust.—A trustee of a naked 
trust holding title to land for the 
benefit of parties has no further con- 
cern with the matter after conveyance 
in accordance with the trust, and can- 
not be made a party to an action for 
rescission of a contract or damages 
for fraud. Karlen v. El Jardin Im- 
migration Co., (Tex.Civ.App.) 277 S. 
W. 173. 


[b] Trustee of expired term.—The 
trustee of a term is improperly made 
a party where the term expired before 
the institution of the suit. Talbott 
v. Minnett, 6 Ir.Eq. 83. 


28. King v. Phillips, 16 Jur. 1080, 
22 L.J.Ch. 422. 


29. McMechen v. Hitchman-Glen- 
dale Consol. Coal Co., 107 S.E. 480, 88 
W.Va. 633. 


[a] For example, a trustee holding 
legal title to land on which a nuisance 
is maintained by licensee or lessee, 
causing diversion of a stream, is not 
a proper party to a bill for an injunc- 
tion. McMechen y. Hitchman-Glen- 
dale Consol. Coal Co., 107 S.E. 480, 
88 W.Va. 633. 


30. New England Oil Refining Co. 
v. Canada Mexico Oil Co., 174 N.E. 
330, 274 Mass. 191. 


[a] Defense can be made when the 
creditors institute the proceedings. 
New England Oil Refinin Go. Vi. 


Canada Mexico Oil Co., 174 N.E. 330, 

274 Mass. 191. 
Ble op BHA 

Foreclosure proceedings see Me- 
chanics’ Liens, § 554; Mortgages §§ 
1558,.1559. 
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in an action where no cause of action is alleged as 
against him or the equitable owner.?® 
is not a necessary party in a suit by creditors to 
authorize them to institute proceedings against the 
trustee personally.*° 

[§ 759] bb. Cestuis Que Trust.31 
rule as to parties is that in suits respecting the 
trust property, brought either by or against the 
trustees, the cestuis que trust are necessary par- 
ties,** especially where the object is to enforce a 


A trustee 


The general 


Suits for: 
Partition see Partition §§ 240, 264, 
265. 


Specific performance see Specific 
Performance § 459. 


32. U.S.—Carey v. Brown, 92 U.S. 
171, 23 L.Ed. 469; Ryan v. Seaboard, 
eters R. "Concrs9 Bo soe Pluaaria hae 
Stratton, 11 F. 107, 6 Sawy. 339; Piatt 
v. Oliver, 19 F.Cas.No. 11,115, 2 Mc- 
Lean 267. 


Ala.—Braley v. Spragins, 128 So. 
149, 221 Ala. 150; Hines v. Seibels, 86 
So. 43, 204 Ala. 382; Sprague v. Tyson, 
44 Ala. 338. 


Cal.—Lee v. Silva, 240 P. 1015, 197 
Cal. 364. 


Conn.—Goddard  v. 
Conn. 546. 


D.C.—Waite v. Larocque, 12 App. 
D.C. 410. 


Ga.—Hill v. Printup, 48 Ga. 452; 
Burney v. Spear, 17 Ga. 223. 


Ill.—People’s Bank & Trust Co. of 
Rock Ford v. Gregory, 179 N.E. 856, 
347 Ill. 397; Ambos v. Glos, 145 N.E. 
639, 314 Ill. 438; Martin v. Frank, 
259 Ill.App. 417. 


Ky.—Covington, ete., R. Co. v. Bow- 
ler, 9 Bush 468; Cassiday v. McDaniel, 
8 B.Mon. 519. 


Md.—Duffy v. Calvert, 6 Gill 487. 


Mass.—Madden v. Madden, 181 N.E. 
TUES 


Mich.—Cook v. Wheeler, Harr. 443. 


N.J.—Plum v. Smith, 39 A. 1070, 
56 N.J.Eq. 468; Gulick v. Gulick, (Ch.) 
3 A. 354; Tyson v. Applegate, 40 N. 
J.Eq. 305; Smith v. Gaines, 39 N.J.Eq. 
545; Dunn v. Seymour, 11 N.J.Hq. 220; 
Willink v. Morris Canal, ete., Co., 4 
N.J.Eq. 37; Stillwell v. McNeely, ,2 
N.J.Hq. 305. 


N.Y.—Landon v. Townshend, 19 N. 
E. 424, 112 N.Y. 93, 8 Am.S:R..712, 16 
N.Y.Civ.Proc. 161; Rogers v. Rogers, 
3 Paige 379; Fish v. Howland, 1 Paige 
20; Malin v. Malin; 2 Johns.Ch. 238. 


N.C.—Blake v. Allman, 58 N.C. 407. 


Or.—Furuset v. Mays, 182 P. 558, 
Dia One woul. 


Tenn.—Headrick 
15; Cronin v. Watkins, 
119. 


Tex.—Cotton v. Coit, 31 S.W. 1061, 
88 Tex. 414; Preston v. Carter, 16 S. 
W. 17, 80 Tex. 388; Ebell v. Bursing- 
er, 8 S.W. 77, 70 Tex. 120; Boles v. 
Linthicum, 48 Tex. 220; Huffman v. 
Cartwright, 44 Tex. 296; Hall v. Har- 
ris, 11 Tex. 300; Shore v. Carl, (Civ. 
App.) 284 S.W. 289; Milmo Nat. Bank 
v. Cobbs, 115 S.W. 345, 53 Tex.Civ. App. 
1; Monday v. Vance, 32 S.W. 559, 11 
Tex.Civ.App. 374. 


W.Va.—McKenzie v. Tarr, 143 S.E. 
231, 105 W.Va. 503; Arnold v. Mylius, 
101 S.B. 78, 85 W.Va. 123; Beckwith 
v. Laing, 66 S.E. 354, 66 W.Va. 246; 
Pyle v. Henderson, 46 S.E. 791, 55 W. 
Va. 122; MPleming v. Holt, 12 W.Va. 
143. 


Prentice, 17 


v. Ruble, 10 Lea 
1 Tenn.Ch. 
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claim consistent with the validity of the trust,?* or 
where the trustee is merely a passive one.*# 
ceptions have been made to this rule where, by the 
terms of the trust, or from the nature of the suit, the 


Wis.—Biron v. Scott, 49 N.W. 747, 
80 Wis. 206; Hill v. Durand, 7 N.W. 
243, 50 Wis. 354; Day v. Wetherby, 
29 Wis. 363; Iowa County v. Mineral 
Pome Re Co,, 24 Wis, 93: 


King.—Adams v. St. Ledger, 1 Ball 
&B. 181; Bifield v. Taylor, Beatty 23, 
1 Molloy 193; Holland v. Baker, 3 
Hare 68, 25 Eng.Ch. 68, 67 Reprint 300; 
Anonymous, 3 L.J.Ch.0.S. 99; Kirk v. 
Clark, Prec.Ch. 275, 24 Reprint .133; 
Douglas v. Horsfall, 2 Sim.&St. 184, 1 
Eng.Ch. 184, 57 Reprint 315. : 


[a] Reason for rule.—The reason 
for the rule is the prevention of a 
multiplicity of suits and that there 
may be a complete and final decree be- 
tween all the parties interested. Mil- 
mo Nat. Bank v. Cobbs, 115 S.W. 345, 
58) Tex.Civ.App. 1. 


[b] Where interests of cestuis que 
trustent stamd opposed to the right set 
up by complainant, the cestuis que 


trust are necessary parties. Brokaw 
v. Brokaw, 4 A. 66, 41 N.J.Eq. 215; 


Potter v. Hoppin, 10 Phila. (Pa.) 396, 
32 Leg.Int. 66. 


{c] Trustee cannot prove a debt 
alone; the cestui que trust must join 
in the proof. Ex p. Du Bois, 1 Cox 
Ch. 310, 29 Reprint 1180. 


{d] If trustees have no power of 
disposition, persons having demands 
against the trust property existing 
prior to the creation of the trust can- 
not enforce these demands without 
making the persons claiming the 
benefit of the trust parties to their 
suit. Covington, ete., R. Co. v. Bow- 
Jer, 9 Bush (Ky:.) 468;. Smith v. 
Gaines, 39 N.J.Eq. 545. 


fe] Inassumpsit, as substitute for 
bill in equity, the court will adhere 
as closely as possible to the practice 
of equity with relation to the parties 
who ought to be before the court. 
Mathews v. Stephenson, 6 Pa. 496. 


{f] Bill to enforce vendor’s lien 
against the land constituting part of 


the e- tate of a deceased vendee of the’ 


vendee, to which only the executor 
and the trustees under the will are 
made parties defendant, and which 
-fails to disclose the nature and extent 
of the interest or estate of the trus- 
tees in the land, omits the benefi- 
ciaries of the trust, and does not in 
any way excuse or justify their omis- 
sion, is defective as to parties, and 
subject .to demurrer. Conaway Vv. 
Overholt, 108 S.H. 426, 89 W.Va. 37. 


{g] Bill involving title of cestuis 
que trust.—Where a bill in equity in- 
volves the title of the cestuis que 
trust to the property in dispute they 
are necessary parties. Van Doren v. 
Robinson, 16 N.J.Eq. 256; Reed v. 
Reed, 16 N.J.Eq. 248. 


{h] Foreign trustees and cestuis 
quo trustent.—Where a trust fund is 
to be administered under the direction 
of the court, the general rule requir- 
ing the cestuis que trust to be parties 
is applicable to foreign trustees and 
cestuis que trust residing out of the 
jurisdiction, unless a special case of 
difficulty or inconvenience in the ap- 
plication of the rule be_ shown. 
Weatherby v. St. Giorgio, 2 Hare 624, 
24 Wneg.Ch. 624, 67 Reprint 257. 


[i] No final decree until benefi- 
ciaries are parties.—If, in an equity 
suit it develops that one or more of 
the defendants is a trustee, and the 


TRUSTS 


Hix- 


beneficiaries are not made parties, no 
final decree should be entered unless 
such beneficiaries are made parties. 
Beckwith v. Laing, 66 S.H. 354, 66 W. 
Va. 246. 


33. Rogers v. Rogers, 3 Paige (N. 
NED) SHE 
34. Brach v. Moen, 4 F.(2d) 786; 


Primitive Methodist Church of Rhode 
ee. v. Homer, 96) Ax °8138)°38 Iva: 


35.. U.S.—Vetterlein v. Barnes, 8 S. 
Ct. 441, 124 U.S. 169, 31 L.Ed. 400; 
Kerrison v. Stewart, 93 U.S. 155, 23 
L.Ed. 843. 


Ga.—Wegman Piano Co. v. Irvine, 
32 S.H. 898, 107 Ga. 65, 73 Am.S.R. 109; 
Sanders v. Houston Guano, etc., Co., 32 
S.E. 610, 107 Ga. 49; Barfield v. Jef- 
ferson, 11 S.E. 149, 84 Ga. 609; Zim- 
merman v. Tucker, 64 Ga. 432; Tucker 
vy. Zimmerman, 61 Ga. 599. 


Ill.—Chicago Title & Trust Co. v. 
Illinois Merchants’ Trust Co., 160 N.E. 
597, 329 Ill. 334. 


Md.—McDevitt v. Bryant, 64 A. 931, 
104 Md. 187. 


Mass.—Ashton v. Atlantic Bank, 3 
Allen 217. 


Mich.—Belding Sav. Bank v. Moore, 
76 N.W. 368, 118 Mich. 150. 


Minn.—Winslow v. Minnesota, etc., 
R. Co., 4 Minn. 313, 77 Am.D. 519. 


Mo.—Miles v. Davis, 19 Mo. 408. 


N.J.—Stevens v. Bosch, 33 A. 293, 54 
N.J.Eq. 59; Smith v. Gaines, 39 N.J. 
Hq. 545. 


N.C.—Hancock v. Wooten, 12 S.E. 
199, 107 N.C. 9, 71 L.R.A. 466. 


fe eae abe v. Watson, 8 Ohio 


Pa.—In re Crawford’s Estate, 143 
A. 214, 293 'Pa.'570; Markle’s Hst.,' 5 
Pa.Dist. 47, 17 Pa.Co. 337. 


Tex.—-Cavers v. Sioux Oil & Refin- 
ing Co., (Commn.App.) 39 S.W.(2d) 
862 [rev (Civ.App.) 23 S.W.(2d)) 421, 
and reh den (Commn.App.) 43 S.W. 
(2d) 578]. ' 


Eng.—Simpson vy. Denny, 10 Ch.D. 


*28; Bifield v. Taylor, Beatty 23, 1 
Molloy 193; Keon v. Magawly, 1 Dr. 
&War. 401; Smith v. Andrews, 4 


Wkly.Rep. 353. 


[a] Limitation of rule as to repre- 
sentation.—Trustees will not be 
deemed to represent the interests of 
absent cestuis que trust on any con- 
tention among the cestuis que trust 
inter se, but only where the conten- 
tion is between a stranger and all 
the cestuis que trust on the other 


hand. Hamond v. Walker, 3 Jur.N.S. 
686. 
{[b] Suit by creditor claiming lien. 


—In a suit against a trustee by a 
creditor claiming a lien on the trust 
fund, the trustee represents the bene- 
ficiaries, and the court can adjudicate 
the issue without all beneficiaries be- 
ing joined as defendants. Jackson v. 
Tallmadge, 158 N.E. 48, 246 N.Y, 133. 


{c] Redemption action. — Under 
Judicature Act order XVI rule 7, trus- 
tees of an equity of redemption suffi- 
ciently represent their cestuis que 
trust in a redemption suit, no direc- 
tion to the contrary having been ’giv- 
en by the court. Jennings v. Jordan, 
6 App.Cas. 698. 


trustee himself 

trust,?> or where the beneficiaries are so numerous 
as to make it difficult or impracticable to make them 
all parties,?® or where the relief sought in no wise 
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fully represents the cestuis que 


[d] Trustees with power of sale.— 
(1) Under Order XXX, of August, 
1841, the trustees of real estate by 
devise, having the power of sale, 
represent the persons beneficially in- 
terested in such real estate, so as to 
make it unnecessary that persons hav- 
ing charges thereon should be par- 
ties, not only in suits by persons 
claiming adversely against the estate, 


‘but also in suits by some of the per- 


sons beneficially interested, and where 
the conduct of the trustees is in ques- 
tion. Keon v. Magawly, 1 Dr.&War. 
401; Ward v. Bassett, 5 Hare 179, 26 
Eng.Ch. 179, 67 Reprint 877; Osborne 
v. Foreman, 2 Hare 656, 24 Eng.Ch. 
656, 67 Reprint 271; Bayly v. Cum- 
ming, 10 Ir.Eq. 405; Re Blanchard, 8 
L.T.Rep.N.S. 603; Shaw v. Harding- 
ham, 2 Wkly.Rep. 657. (2) Fut the 
court may, upon consideration of the 
matter on the hearing, if it shall so 
think fit, order such persons to be 
made parties. Hill v. Ledbrook, 6 Jur. 
1078. (3) Order XXX, of August, 
1841, applies to those cases only in) 
which trustees have a present abso- 
lute power to sell real estate (Lloyd 
v. Smith, 13 Sim. 457, 36 Eng.Ch. 457, 
60 Reprint 177), (4) and not to cases. 
in which they have only a future: 
power to sell (Cox v. Barnard, 5 Hare. 
253, 26 Eng.Ch. 253, 67 Reprint 907), 
(5) or an equitable interest merely. 
(Turner v. Hyde, 12 Sim. 414, 35 Eng., 
Ch. 350, 59 Reprint 1191). (6) And 
where the bill prayed for the sale of 
the whole real estate, to be applied, 
with the personal estate, in payment 
of debts, legacies, and annuities, it 
was held not to be a case within Order 
XXX, and that all should be made 
parties. Miller v. Huddlestone, 13 
Sim. 467, 36 Eng.Ch. 467, 60 Reprint 
181. 


[e] Executors who are also dev- 
isees in trust of real estate charged 
with debts generally represent the 
persons beneficially interested in such 
real estate, within the meaning of 
Order XXX of August, 1841, although 
the trustees are not otherwise em- 
powered to give discharges for the 
proceeds. Savory v. Barber, 4 Hare 
125, 30 Eng.Ch. 125, 67 Reprint 588. 


[f] Executor directed to pay debts 
eannot be considered to represent 
third parties within the meaning of 
15 & 16 Vict. c 86 § 42. Bolton v. 
Sy aia 4 Jur.N.S. 576, 27 L.J.Ch. 


; Sr ean entation generally see Equity 


36. U.S.—Piatt v. Oliver, 19 F.Cas. 
No. 11,115, 2 McLean 267. 


Mass.—Shaw v. Norfolk County R. 
Co., 5 Gray 162. 


N.J.—Day v. Devitt, 82 A. 368, 79 
N.J.Eq. 342; Tyson v. Applegate, 40 
N.J.Eq. 305; Willink v.. Morris Canal, 
etc., Co., 4 N.J.Eq.. 377%. 


N.Y.—Wakeman vy. Grover, 4 Paige 
23 [aff 11 Wend. 187, 25 Am.D. 624]; 
Van Vechten v. Terry, 2 Johns.Ch. 


LOT 


Tex.—Ebell v. Bursinger, 8 S.W. 77, 
70 Tex. 120; Steagall v. Steagall, (Civ. 
App.) 297 S.W. 586; Monday v. Vance, 
32 S.W. 559, 11 Tex.Civ.App. 374. 


Wis.—lIowa County v.. Mineral Point 
R. Co., 24 Wis. 938. 


Eng.—Holland v. Baker, 3 Hare 68, 
25 Eng.Ch. 68, 67 Reprint 300. 


For later cases, developments and changes in the law see Annotations, same title and section number: 
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affects the relations of the trustee with them,*7 
as where suit is brought by the trustee to recover 
but there is authority that in 
suits by or against trustees to recover trust prop- 
erty, the cestuis que trust are necessary 
The cestuis que trust. are necessary parties where 
the trustee has adverse claims against them*® or 


trust property ;3° 


acts fraudulently toward them.‘ 


may not be necessary parties the cestuis que trust 
are always proper parties, they being the parties 
After a trust has become 
fully executed, suits in equity concerning the trust 
estate should be brought by or against the cestuis 


beneficially interested.*? 


[a] MTlustrations.—(1) Trustees 
in a mortgage to secure a series of 
negotiable bonds upon the property 
of railroad companies. Shaw v. Nor- 
folk County R. Co., 5 Gray (Mass.) 
162. (2) Assignee in a deed of an 
assignment made by an insolvent for 
the benefit of his creditors. Kerrison 
v. Stewart, 93 U.S. 155, 23 L.Ed. 843. 


[b] Plaintiffs interested alike or 
similarly.—(1) One or more of a 
numerous set of plaintiffs, all inter- 
ested alike or similarly, may sue on 
behalf of themselves and the others. 
Beckwith v. Laing, 66 S.E: 354, 66 W. 
Va. 246; Anonymous, 3 L.J.Ch.O.S. 
99; Douglas v. Horsfall, 2 Sim.&St. 
184, 1 Eng.Ch. 184, 57 Reprint 315. 
(2) But the rule that a few of the 
Shareholders of a company may sue 
on behalf of themselves and the other 
shareholders will not enable a mere 
trustee, having no beneficial interest 
to represent the absent shareholders. 
Doyle v. Muntz, 5 Hare 509, 26 Eng. 
Ch. 509, 67 Reprint 1013. 


Representation generally see Equity 
293. 


37. Carey v. Brown, 92 U.S. 171, 23 
L.Ed. 469; Newhouse y. First Nat. 
Bank, 13 F.(2d) 887 [aff 17 F.(2d) 
228]; Dalton v. Hazelet, 182 F. 561, 
105 C.C.A. 99; Smith v. Portland, 30 
F. 734; Braley v. Spragins, 128 So. 
149, 221 Ala. 150; Wollenberger v. 
Hoover, 179 N.E. 42, 346 Ill. 511; 
Snook v. Pearsall, 55 N.W. 459, 95 
Mich. 534. 


[a] Action against trustee for per- 
sonal debt.—Inm an action against a 
trustee for a debt for which he is 
personally liable, the beneficiaries are 
not necessary parties. Connally v. 
mone, ea S.W. 799, 82 Tex. 664, 27 Am. 

.R..935. 


{b] Suit to transfer after adjudi- 
cation, of rights:—Where title to 
shares in trust funds has been ad- 
judicated, one to whom for conveni- 
ence the fund has been intrusted can- 
not complain that, in suit to have cer- 
tain shares of the fund transferred to 
guardian for certain cestuis, another 
cestui is not joined. Austin v. Ennis, 
(Mo.App.) 187 S.w. 599. 


38. U.S.—Carey v. Brown, 92 U.S. 
171, 23 L.Ed. 469; Newhouse v. First 
Nat. Bank, 13 F.(2d) 887 [aff 17 F.(2d) 
228]; Dalton v. Hazelet, 182 F. 561, 
105 C.C.A. 99; In‘re E. T. Kenney Co., 
136 F. 451; Hickox v. Elliott, 22 F. 
13, 10 Sawy. 415. 


Ala.—Braley wv. ‘Spragins, 128 So. 
149, 221 Ata. 150. 


Del.—In re Lane’s Will, 97 A. 587, 
11 Del.Ch. 122. 


Ill.—Wollenberger v. Hoover, 179 
N.E. 42, 346 ITl 511. 
Md.—Van ®Bokkelen v. Tinges, 58 


Md. 53. 


Mich.—Adams v. Bradley, 12 Mich. 
346; Martin v. McReynolds, 6 Mich. 


TRUSTS 


que trust.*3 


parties.*® 


Although they 


465; 


70; Morey v. Forsyth, Walk. 
Sill v. 


Cook v. Wheeler, Harr. 443; 
Ketchum, Harr. 423. 


Miss.—Ferguson v. Applenhite, 18 
Miss. 301. 


N.J.—Stevens v. Bosch, 33 A. 293, 
54 N.J.Eq. 59; Smith v. Gaines, 39 
N.J.Eq. 545 (dictum). 


N.Y.—Matter of Straut, 27 N.E. 259, 
126 N.Y. 201; Mount v. Mount, 71 N.Y. 
S.-199, 35 Mise. 62 [rev on other 
grounds 74 N.Y.S. 148, 68 App.Div. 
bey Christie v. Herrick, 1 Barb.Ch. 
254, 


Eng.—Noble v. Meymott, 14 Beav. 
471, 51 Reprint 367; Horsley v. Faw- 
cett, 11: Beav. 565, 50° Reprint 935; 
Bridget v. Hames, 1 Coll. 72, 28 Eng. 
Ch. 72, 63 Reprint 326; May v. Selby, 


}1 Y¥.&Coll. 235, 20 HEng.Ch. 235, 62 Re- 


print 869; Franco v. Franco, 3 Ves.Jr. 
75, 3 Rev.Rep. 50, 30 Reprint 902. 


[a] Action for accounting.—In an 
action by a substituted trustee against 
representatives of a deceased trustee 
for an accounting, the remaindermen 
are not necessary parties. Mount v. 
Mount, 71 N.Y.S. 199, 35 Misc. 62 [rev 
on other grounds 74 N.Y.S. 148, 68 
App.Div. 144]. 


39. Smith v. Smith, (Tex.Civ.App.) 
200 S.W. 540; Milmo Nat. Bank v. 
Cobbs, 115 S.W. 345, 53 Tex.Civ.App. 1. 


{a] Thus, in a suit by a trustee 
against a bank and a receiver of an- 
other bank to recover on account of 
failure to pay a draft claimed to have 
been purchased by the trustee from 
the insolvent bank against the other, 
the beneficiaries of the trustee are 
necessary parties. Milmo Nat. Bank 


v. Cobbs, 115 S.W. 345, 53 Tex.Civ. 

App. 1. 

Bhar: Payne v. Parker, L.R. 1 Ch. 
ie 


41. Cowen v. Adams, 78 F. 536, 24 
C.C.A. 198 [reh den 80 F. 448, 25 C.C. 
Al 547, aff 19 S.Ct. 873,174 U.S. $00, 
43 L.Ed. 1188, and aff 20 S.Ct. 668, 
177 U.S. 471, 44 L.Ed. 851]; Snelling 
v. American Freehold Land Mortg. Co., 
33 S.E. 634,.107 Ga. 852, 73 Am.S.R. 
160; Clay v. Selah Valley Irr. Co., 45 
P. 141, 14 Wash. 543; Read v. Prest, 1 
Kay&J. 183, 69 Reprint 421. 


[a] Judgment binding unless im- 
peached for fraud.—In cases of repre- 
sentation by trustees, the beneficiaries 
will be bound by the judgment, unless 
it is impeached for fraud or collusion 
between him and the adverse party. 
Vetterlein v. Barnes, 8 S.Ct. 441, 124 
U.S. 169, 31 L.Ed. 400; Kerrison v. 
Stewart, 93 U.S. 155, 23 L.Ed. 843. 


42. U.S.—Kerrison y. Stewart, 93 
U.S. 155, 23 L.Ed. 843. 


Idaho. — Cunningham v. Nampa 
Bank, 88 P. 975, 13 Idaho 167, 121 Am. 
SR. 257, 10) L.R.ACN-S. 706: 


N.J.—Day v. Devitt, 81 A. 368, 79 
N.J.Eq. 342. 
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[§ 760] cc. Third Persons. Third persons against 
whom no cause of action exists, and who have no 
interest to be affected by any decree to be rendered, 
are not necessary parties to a suit by or against a 
trustee,#* but all persons making claims hostile to 
the trustee or who have an interest in the suit 
should be included as parties.*® 
a number of complainants in a suit against a trustee, 
although distinct, are of a similar nature and with 
relation to the same subject matter, and the relief 
prayed is the same to all in character, the bill will 


If the interests of 


N.C.—Hancock v. Wooten, 12 S.E. 


1199, 107 N.C. 9, 11 L.R.A. 466. 


R.I.—Warren v. Providence Tool 
Co., 44 A. 806, 21 R.I. 488. 


Man.—Cass v. McCutcheon, 15 Man. 
669, 1 West.L.R. 435. 


[a] Proper to allow beneficiary to 
be added.—Pven though King’s Bench 
Act Rules, rule 227, would apply to a 
case where the action, if successful, 
would deprive the beneficiary of the 
trust property, and the trustee need 
be the only defendant, it would be 
proper to allow the beneficiary to be 
added asa party. Shiels v. Adamson, 
24 Can.L.T. 158. 


43. Wagnon vy. Pease, 30 S.E. 895, 
104 Ga. 417; Edmunds’ Appeal, 68 Pa. 
24; Williams v. Vantrese, (Tenn. Ch. 
A.) 39 S.W. 741. 


[a] Cestui que trust entitled to 
possession of real estate may, with- 
out the trustees, maintain an action 
to enjoin interference with its right. 
Cape v. Plymouth Congregational 
Church, 93 N.W. 449, 117 Wis. 150. 


44. Dodge v. Frank Waterhouse & 
Cay 56. FB. 7 [aff 162 F. 1, 88 C.C.A. 
374]; White v. Haynes, 33 Ind. 540; 


ee v. King, 8 Hun 4 [aff 69 N.Y. 


[a] Representative of possible ap- 
pointees under beneficiary’s will was 
held not a necessary party to an ac- 
tion to revoke the trust with her con- 
sent. Mayer v. Chase Nat. Bank of 
City of New York, 257 N.Y.S. 161, 143 
Mise. 714 [aff 258 N.Y.S. S046, 236 
App.Div. 778]. 


{b] Grantor’s representatives.—In 
a bill to recover possession of chat- 
tels, by one to whom the chattels 
were conveyed, shortly before the 
grantor’s death, on certain trusts, the 
grantor’s personal representatives are 
not necessary parties. Bromley v. 
Mitchell, 30 N.E. 83, 155 Mass. 509. 


45. Lee v. Taylor, 174 N.Y.S. 203, 
186 App.Div. 199; Laughlin v. Wells 
Bldg. Co., 171 N.W. 755, 169 Wis. 50. 


[a] Thus, if trustees sued plead 
that the sum claimed from them does 
not belong to the plaintiff but to a 
third person, the court, before judg- 
ment, will order the plaintiff to add 
such person in the cause. Campbell 
v. Nelles, 19 Que.Pr. 13. 


[b] Person claiming tc be cotrus- 
tee should be included in a _ suit 
whereby the trustee seeks to obtain 
sole possession or access to'the trust 
property. Laughlin v. Wells Bldg. 
Co., 171 N.W. 755, 169 Wis. 50. 


[c] Settlor’s heirs and representa- 
tive of his after-born next of kin 
were held proper parties to an action 
to revoke the trust for his daughter. 
Mayer v. Chase Nat. Bank of City of 
New York, 257 N.Y.S. 161, 143 Misc. 
feyeta 258 N.Y.S. 1046, 236 App.Div. 
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not be bad for multifariousness.4® Where there are 
questions between the trustees and beneficiaries as 
to suing strangers, such questions must be tried in 
a preliminary action to which the stranger is not 
a party.47 


[§ 761] (c) Under Codes. The eode provisions 
requiring’ all actions to be prosecuted in the name 
of the real party in interest*® usually expressly 
except the “trustee of an express trust;”*? and under 
such provisions the trustee of an express trust may 
bring an action in his own name without joining the 
cestul que trust,°° unless the trustee has exceeded 
his power or where the question is whether he has 
done so.° : 


[§ 762] (2) New Trustees. No formal assign- 
ment from the original trustee is necessary to en- 
able a new trustee to sue in his own name as trus- 
tee; the decree of appointment operates as an as- 
signment.°? 


[§ 763] (3) Joinder—(a) Of Cotrustees. Trus- 
tees constitute but. one person in law, and, like ex- 
ecutors, ete., must join in a suit concerning their 
trust.°3 Similarly where several trustees hold prop- 
erty jointly, all are ordinarily necessary parties to 
an action concerning it;°* but where suit is brought 
for a wrong or devastavit committed by one alone, 
the others are not necessary parties.°° So, where 
one trustee makes a personal contract, the others 
are not necessary parties to an action thereon.°® 


46. Kunkel v. Markell, 26 Md. 390. 

Nature of interest authorizing 
joinder of plaintiffs generally see 
Equity § 306. 


- PRUSTS 


Eng.—In re Cooper, 20 Ch.D. 611. 
And see Parties § 72. 


Coustruction and operation of stat- 
ute see Parties § 73. 
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[§ 764] (b) Of Cestui Que Trust and Trustee. A 
trustee and his cestui que trust may unite in a bill 
for the recovery of the trust fund.®? In an action 
to set aside a trust deed as fraudulent it has been 
held that the cestuis que trust need not be joined 
with the trustee as defendants.°* Where a debt for 
the benefit of a trust estate is contracted by a trus- 
tee who is insolvent, the debtor maintaining an 
equitable action in rem against the trust estate 
should make both the trustee and the cestui que 
trust parties.°°® 


[§ 765] (c) Of Surviving Trustee and Personal 
Representatives of Deceased Trustee. In jurisdic- 
tions where title to the trust estate devolves upon 
the surviving cotrustee,®® the survivor of trustees 
need not join the personal representatives of the 
deceased cotrustee in an action accruing to the trust 
estate ;°1 but where survivorship has been abolished, 
the representatives must be joined. 


[§ 766] (4) Intervention. Beneficiaries of a trust 
may intervene by petition in a bill relating to such 
trust.°° In cases demanding it, third persons inter- 
ested in the subject matter of litigation in chancery 
mray present thei claims to the court for adjudi- 
cation,®* but it should generally be by an appro- 
priate bill and not by petition.®* 


[§ 767] (5) Effect of Resignation, Removal, or 
Death of Trustee. Upon the death, resignation, or 
removal of a trustee pendente lite, the action does 


386; Goddard vy. Prentice, 17 Conn. 
546; Jennings v. Davis, 5 Dana (Ky.) 
127; Marble v. Whaley, 33 Miss. 157. 


See W. C. Belcher Land Mortg. Co. v. 
Hazard Coal Corporation, 15 F.(2d) 


47. Luke v. South Kensington Ho- 
tel Co., 47 L.J.Ch. 240. 


48. See Parties § 69. 


49. See statutory provisions; and 
Parties § 72. 


50. Cal.—Kellogg v. King, 46 P. 
166, 114 Cal. 378, 55 Am.S.R. 74; Win- 
ters v. Rush, 34 Cal. 136. 


Ind.—Hord v. Bradbury, 59 N.E. 31, 
156 Ind. 30; Mitchell v. St. Mary, 47 
N.E. 224, 148 Ind. 111; Green v. Mc- 
Cord, 66 N.E. 494, 30 Ind.App. 470. 


Iowa.—Zion Church of Evangelical 
Assoc. of North America vy. Parker, 
86 N.W. 60, 114 Iowa 1. 


Minn.—Moulton v. Haskell, 52 N. 
W. 960, 50 Minn. 367. 
Mo.—Reyburn v. Mitchell, 16 S.W. 


592, 106 Mo,..365, 27° Am-;S.R. 350; 
Seribnér, v. Smith, 79 S.W. 181, 104 
Mo.App. 542; Kuhl v. Meyer, 35 Mo. 
App. 206. 


N.Y.—Matter of Straut, 27 N.E. 259, 
126 N.Y. 201; Seymour v. Smith, 21 
N.E. 1042, 114 N.Y. 481, 11 Am.S.R. 
683; Lord v. Lord, 22 N.Y.S. 1004, 68 
Hun 537; Brown v. Cherry, 56 Barb. 
68D) oS) Bow. Pr. 32> ) Grinnell! vs 
Buchanan, 1 Daly 538; Heppenstall 
v. Baudouine, 113 N.Y.S. 849, 60 Misc. 
620 [aff 113 N.Y.S. 851, 129 App.Div. 
901, aff 92 N.E. 1086, 198 N.Y. 635]; 
Potter v. Potter, 8 N.Y.Civ.Proc. 150. 


N.C.—Mebane v. Mebane, 66 N.C. 


334. 
Or.—Wright v. Conservative Inv. 
Co Souk. 88749 Orel 77. 


Wis.—Swift v. State Lumber Co., 
87 N.W. 441, 71 Wis. 476. 


51. Barbee y. Penny, 90 S.E. 805, 
IZ NG. 653. 


52. Glenn v. Busey, 11 D.C. 454; 
Missouri, etce., Coal Co. v. Reichert, 
119 Ill.App. 148 [aff 83 N.E. 166, 231 
Ill. 238, 121 Am.S.R. 307]; Safe De- 
posit, etc., Co. v. Cahn, 62 A. 819, 102 
Md. 580; Glenn vy. Williams, 60 Md. 
93; Stewart v. Baltimore Firemen’s 
Ins. Co.,-53 Md. 564, 573; Loring v. 
Salisbury Mills, 125 Mass. 138. 


[a] Admission on trustee’s peti- 
tion.— Under the provision of Gen. St. 
ec 100 § 9, that a new trustee shall 
have and exercise the same rights 
and duties as if originally appointed, 
he may be admitted on his own peti- 
tion to prosecute a bill in equity filed 
by his predecessor to recover the 
trust estate, and: need not file a sup- 
plemental bill or bill of revivor. Mur- 
ray v. Dehon, 102 Mass, 11. 


53. Thatcher v. Candee, 4 Abb.Dec. 
(N.Y.) 387, 3 Keyes 157, 383 How.Pr. 
145; Brinckerhoff v. Wemple, 1 Wend. 
(N.Y.) 470. 


[a] If one refuses to be complain- 
ant, he may be made a party defend- 
ante Caylor iv. ‘Cooper eiGby Eyed 


54. Caylor v. Cooper, supra; Sayre 
v. Sayre, 17 N.J.Eq. 349; In re Chert- 
ce Market, 6 Price 261, 146 Reprint 


55. Caylor v. Cooper, 165 F. 757; 
Bay State Gas Co. v. Rogers, 147 FB. 
557; Atty.-Gen. v. Wilson, Cr. & Ph. 
1, 18 Eng.Ch. 1, 41 Reprint 389. 


56. Diamond y. Wheeler, 80 N.Y.S. 
416, 80 App.Div. 58. 


57. Hitchcock, vi US; Bank, 7 Ala. 


481 (holding that there appears to be 
no reason why a trustee, suing in his 
right, might not join his beneficia- 
ries). } 
58 Rogers v. Rogers, 3 Paige (N. 
Mn)S U9. 


59. Miller v. Herzog, 148 N.Y.S. 
945, 

60. See supra § 496. 

61. Maffet v. Oregon, etc., R. Co., 


80 P. 489, 46 Or. 443. 


62. Sanders v. Morrison, 
Mon. (ixy.) 54, 18 Am.D. 161. 


63. Doke v. Williams, 34 So. 569, 
45 Fla. 248; Drew v. Harman, 5 Price 
319, 146 Reprint 620. 


64  Doke v. Williams, 
45 Fla, 248. 


[a] Creditor of life tenant.—In a 
Suit involving the disposition of the 
proceeds of moneys held in trust for 
deceased life tenant, a creditor of the 
life tenant may intervene, for he 
would be entitled to compel adminis- 
tration, and thus determine the right 
to the property. Barnett v. Elliott, 
(Tex.Civ.App.) 160 S.W.. 671. 


65. Doke v. Williams, 34 So. 569, 
45 Fla. 248. 


[a] Exceptional cases where third 
persons may intervene by petition are 
those where the beneficiaries of a 
trust are permitted to so intervene in 
a suit to which the trustee is a par- 
ty, and where a person has an interest 
in a fund in the custody or control of 
the court and desires to secure its 
proper administration and distribu- 
tion. Doke v. Williams, 34 So. 569, 
45 Fla. 248. 


iene in! 33: 


34 So. 569, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 767-769] 


not abate, but may be revived in the name of his 
successor,°® although the action is suspended until 
The substitution may 
be effected on motion,®® or by a supplemental bill 
in the nature of a bill of revivor.®® 
is not an indispensable party, the action may be 
continued in the name of the adult cestuis que 
Where two trustees bring an action, and 
one of them dies, the right of action survives to the 
other, and he may earry on the suit.7+ 


the successor is ‘appointed.®? | 


trust.° 


[§ 768] h. Process. 


66. U.S.—Greenleaf v. Queen, 1 
Pet. 138, 7-L.Ed. 85. 
io v. Robbins, 48 Ala. 
Ga.—Cobb v. Edmondson, 30 Ga. 


30; Lindsey v. Lindsey, 28 Ga. 169. 


N.Y.—Smith v. Central Trust Co., 
40 N.Y.S. 152,°7 App.Div. 278 [aff 48 
Net. b53, 154-2N.N—- 3338455 Pagety jive 
Wease6 INoY.So 5605 o. Silvesup. 217.17 
N.Y.Civ.Proc. 234, 23 Abb.N.Cas. 290 
[dism 22 N.B. 1132, 117 N-Y:,6491: 


Ohio.—Mannix v. Elder, 1 OhioCir. 
Ct. 59, 1 OhioCir.Dec. 36 [aff 20 Cine. 
L.Bul: 478]. 


MoCer ee v. Dougherty, 2 Grant 


[a] Effect of appeal from decree 
of removalL—Under Code Civ. Proc. § 
2583, providing that an appeal from a 
decree removing a testamentary trus- 
tee does not stay execution of the de- 
cree, it has been held that, where a 
trustee is removed, and his successor 
appointed, the new trustee may be 
substituted as defendant in a pend- 
ing action, as provided by § 756, “‘in 
case of transfer of interest or devolu- 
tion of liability,’ although an appeal 
has been taken from the decree of 
removal. Stout v. Betts, 26 N.Y.S. 
809, 74 Hun 266. 


Abatement by death of trustee 


pending action see Abatement and 
Revival § 257. 
67. Paget v. Pease, 6 N.Y.S. 386, 3 


Silv.Sup. 217, 17 N.Y.Civ.Proc. 234, 23 
_ Abb.N.Cas. 290 [dism 22 N.E. 1132, 
LETENCY.. 649]. 


68. Cobb v. Edmondson, 30 Ga. 30; 
Lindsey v. Lindsey, 28 Ga. 169. 


69. Greenleaf v. Queen, 1 Pet. (U. 
S.) 138, 7 L.Ed. 85; King v. Donnelly, 
5 Paige (N.Y.) 46; North American 
Coal Co. v. Dyett, 5 Edw. GNEYs)) 1515, 


a] In Massachusetts, under Gen. 
St. c 100 § 9, giving a new trustee the 
rights and duties of his predecessor, 
he may be admitted on his own peti- 
tion to prosecute a bill in equity filed 
by his predecessor to recover the 
trust tate, without any supple- 
mental bill or bill of revivor. Mur- 
ray v. Dehon, 102 Mass. 11. 


70. Blalock v. Newhill, 1 S.E. 383, 
78 Ga. 245. 


71. Nichols v. Campbell, 10 Gratt. 
(51 Va.) 560. 


- 72. Cochrane v. 
848, 265 Mass. 249. 


73. Kinley v. Thelen, 110 P. 513, 
-158 Cal. 175; Haimovitz v. Hawk, 85 
So. 668, 80 Fla. 272; Mulrein v. Smil- 
lie, 48 N.Y.S. 994, 25 App.Div. 135; 
Garfield County School Dist. No. 42 v. 
Peninsular Trust Co., 75 P. 281, 13 
Okl. 479. 


{a] Whus (1) a trustee seeking an 
accounting for minerals was held 
bound to allege that his cestui que 
trust had not received his share of 
the profits, or that he could not ascer- 
tain whether or not the cestui que 


Forbes, 163 N.E. 


Where trustees are being 


TRUSTS 


[§ 769] 


If the trustee plaint. 


trust had received h#s share. Wilmer 
v. Philadelphia & Reading Coal & Iron 
Co:, 1L0l_ Ay 538, L320 Md 6664 (2) A 
substituted trustee of an insane ces- 
tui que trust, suing for accounting 
for minerals, was held: bound to al- 
lege specifically whether the cestui 
que trust’s share or any part of it had 
been paid to plaintiff’s predecessor or 
committee, or-any one else. Wilmer 
v. Philadelphia & Reading Coal & 
Iron Co., supra. (3) Where the valid- 
ity of instruments sought to be en- 
forced depends upon whether the 
trustees executing such instruments 
had power to do so, it is necessary to 
allege and prove the existence of such 
power. Haimovitz vy. Hawk, 85 So. 
668, 80 Fla. 272. 


[b] Where complainants have only 
contingent interest in trust fund, de- 
pendent upon the nonpayment of the 
debts secured by the mortgage lien 
upon it, it is necessary for them to 
aver that those debts continued to 
exist and were unsatisfied, either in 
whole or in part; and also to state 
any other ‘facts which would entitle 
them to participate in this fund. 
Kunkel v. Markell, 26 Md. 390. 


[c] Title to claims for damages.— 
A complaint by a testamentary trus- 
tee in an action for damages against 
a trust company which had invested 
in worthless securities sums _ ad- 
vanced by deceased, containing no al- 
legation showing that the trustee had 
acquired title to claims for damages, 
stated no cause of action in favor of 
the trustee. Woodward v. Citizens’ 
Savings & Trust Co., 167 N.W. 1054, 
167 Wis. 435. 


[dj] Negligence of defendamt’s 
predecessor.—A petition alleging an 
injury during the administration of a 
predecessor trustee and that defend- 
ants, who were successor trustees, 
were liable, is defective but not so 
much so that it cannot withstand 
an attack of a general demurrer. 
Birdsong v. Jones, 8 S.W.(2d) 98, 222 
Mo.App. 768. 


{e] Action against cotrustees for 
breach of contract.—In an action for 
breach of contract for the sale of real 
estate where the contract, exhibited 
with the count, purports to be that 
of trustees of a certain estate, but 
does not purport to have been exe- 
cuted by one of such trustees, the 
court cannot assume that the trust 
might be executed by a majority of 
the trustees, especially where the 
count proceeds on the theory that the 
trust could not be so executed, and 
the count is insufficient. Maloney v. 
Fulenwider, 104 So. 396, 213 Ala. 205. 


{f] Petition held sufficient.—Kup- 
ferman v. McGehee, 63 Ga. 250 (suit 
cn note given by trustee); Haines 
v. Indiana Trust Co., 131 N.B. 89, 75 
Ind.App. 651 (petition based on trus- 
tee’s agreement to pay for certain 
services out of trust fund); Maxwell 
v. Growney, 213 S.W. 427, 279 Mo. 113 
(suit by trustee to cancel a trust 
deed given by the beneficiary on the 
trust property); Woodcock v. Mc- 
Cord, 295 P. 734, 160 Wash. 607 (peti- 
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sued in their official capacity they cannot be made 
parties defendant in their individual capacities with- 
out service of process on them individually.*? 


i. Pleading—(1) Bill, Petition, or Com- 
The bill, petition, or complaint must dis- 
tinetly aver every fact necessary to entitle complain- 
ant to the relief sought.7* 
instrument in his own name in which his represent- 
ative capacity does not appear,’* one suing as trus- 
tee must set.out his representative character,’® the 
facts showing the trust relation,*® the circumstances 


Unless he is suing on an 


tion to require conveyance of trust 
estate). 


[g] Petition held insufficient.— 
Maloney v. Fulenwider, 104 So. 396, 
213 Ala. 205 (suit on alleged fraud of 
trustee); Kinley v. Thelen, 110 P. 
513, 158 Cal. 175 (complaint against 
trustee of certain land for failure to 
prevent sale of the land for taxes); 
Ray v. Union Savings Bank & Trust 
Co, 72 S.E. 26, 136 Gat 745 @suit by 
beneficiaries against third person for 
assisting trustee to misapply trust 
funds); Greenfield v. Vason, 74 Ga. 
126 (Suit to charge trust estate with 
value of goods furnished by plain- 
tiff); Winslow v. O’Pry, 56 Ga. 136 
(bill against trust property failing 
to specify any such property); Rus- 
sell v. Ray’s Trustee, 217 S.W. 890, 
186 Ky. 601 (petition against trustee 
on note). 


74. Portoghese v. Illinois Surety 
Co., 142 N.Y.S. 500, .81 Mise. 211. 


75. Sherman & BPllis v. Indianapo- 
lis Castings Co., 144 N.B. 17, 195 Ind. 
3870; Garfield County School Dist. No. 
42 v. Peninsular Trust Co., 75 P. 281, 
13 Okl. 479; Trask v. Karrick, 89 A. 
472, 87 Vt. 451. 


[a] Erroneous description in cap- 
tion.— (1) Where the averments in 
the complaint are sufficient to affix 
to plaintiff his proper representative 
character, an erroneous description in 
the caption is immaterial. Kinsella 
v. Cahn, 56 N.E. 1119, 185 Ill. 208 [Laff 
85 Ill.App. 382]; Beers v. Shannon, 
73 N.Y. 292; Rowe v. Rowe, 92 N.Y.S. 
491, 103 App.Div. 100; Knox v. Metro- 
politan El. R. Co., 12 N.Y.S. 848, 58 
Hun 517 [aff 28 N.E. 485, 128 N.Y. 
625]; Stilwell v. Carpenter, 62 N.Y. 
639, 2 Abb.N.Cas. 238. (2) Since the 
statement of the names of the parties 
to a suit in the margin of a complaint 
is a part of the complaint, a com- 
plaint which describes plaintiff in the 
margin, as trustee, is a sufficient aver- 
ment to inform the court of the fact 
that plaintiff is prosecuting in a rep- 
resentative capacity. Garfield County 
School Dist. No. 42 v. Peninsular 
Trust Co.,-75 P.'281, 13 OKIS 479: 


[b]. Under Massachusetts practice 
a trustee cannot be sued at law as 
such, but the action must be against 
him as an individual, and his descrip- 
tion in the writ and declaration as 
trustee is surplusage. Hampton v. 
Foster, 127 F. 468; Shepard v. Cream- 
er, 36 N.E. 475, 160 Mass. 496; Brom- 
ley v. Mitchell, 30 N.E. 83, 155 Mass. 
509; Odd Fellows’ Hall Assoc. v. Mc- 
Allister, 26 N.E. 862; 153 Mass, 292, 
11 L.R.A. 172: 


76. Roman v. Long Distance Tel., 
ete., Co., 41 So. 292, 147 Ala. 389; Sun- 
nyside Coal, etc., Co. v. Reitz, 39 N.E. 
541, 43 N.E. 46, 14 Ind.App. 478: Wil- 
son v. Polk County, 20 S.W. 469, PLZ 
Mo. 126; Garfield County School Dist. 
No. 42 vy. Peninsular Trust Co., 75 P. 
281, 13 Okl. 479. 


[a] Mere allegation insufficient.— 
An allegation that one is a trustee 
without stating the facts which con- 
stitute him such is but a legal con- 
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of his appointment,’7 and the powers with which 
It has been held that the complaint 
should disclose the name of-the cestui que trust,*® 
but there is authority to the contrary.*°® 
is necessary to enable a trustee to act, the petition 
must allege that such bond was duly given.*? 
enabled to maintain a suit for the protection of the 
trust estate, the cestui que trust must, in his com- 


he is vested.7§ 
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If a bond 
tion.§+ 
To be 


plaint, show a refusal on the part of the trustee to 


sue.®? 


Amount of recovery is limited to that claimed in 


the petition to be due.** 


actions between 


[§ 770] (2) Answer. 
considered as representing the cestui que trust, his 
answer will inure to the benefit of the latter.’* 


{§ 771] j. Evidence.*® f 
dence applicable in civil actions generally apply in 
_trustees and third persons as to 


nines ated ae ad” 
Bai 
| 
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compensation for acts authorized by the trustee, 
the complaint should set forth the instruments cre- 
ating the trust to show that the trustee had the 
power to act for the beneficiaries in the authoriza- 


Where the trustee is to be 


The general rules of evi- 


burden of proof,’* admissibility of evidence,®* and 


In suit against beneficiaries personally to recover 


Wilson v. 
112: Mo. 


insufficient. 
20 S.W. 469, 


elusion and 
Polk County, 
126. 


{[b] Origin and terms of trust.— 
In an action by a trustee to recover 
trust property alleged to have been 
wrongfully obtained by defendant, 
parts of the bill narrating the origin 
and terms of the trust and the par- 
ties thereto should not be stricken 
out as immaterial. Riley v. Fithian, 
54 A. 1124, 65 N.J.Eq. 399 Laff 54 A. 
148, 64 N.J.Eq. 259]. 


77. Bradford v. Street, 35 A. 886, 
84 Md. 273. 


[a] Party claiming right as sub- 
stituted trustee.—-(1) A party coming 
into chancery and claiming a right 
as a substituted trustee under the 
will of the testator should state, in 
his bill, the necessary facts to show 
that a vacaney had occurerd which 
authorized his appointment as such 
substituted trustee, and should state 
the manner in which he was appoint- 
ed. Cruger v. Halliday, 11 Paige (N. 
Y.) 314. (2) An allegation in a bill 
by a trustee that he was selected with 
others to succeed other trustees pre- 
viously appointed, “who had abandon- 
ed their trust and neglected,” etc., to 
perform the trust, was held sufficient 
to show his title to maintain the suit. 
Ulrich v. Freedman, 196 F. 113. 


Y.S. 219, 46 Misc. 169 [rev 93 N.Y.S. 
961, 104 App.Div. 620]; Garfield Coun- 
ty School Dist. No. 42 v. Peninsular 
Trust Co., 75 P. 281,13 Ok1..479. 


[a] Authority to execute mort- 
gage.—A petition to foreclose a mort- 
gage executed by a trustee, which 
sets out in full the terms of an order 
of court authorizing him to mortgage 
the trust estate, sufficiently alleges 
the trustee’s power to execute the 
mortgage. Wagnon v. Pease, 30 S.E. 
895, 104 Ga. 417; Pease v. Wagnon, 
20 S.E. 637, 93 Ga. 361. 


[b] Authority to incur liability.— 
Before a judgment on a contract can 
be rendered against trustees, to be 
satisfied out of the trust estate, facts 
must be alleged showing that they 
were authorized, in their fiduciary ca- 
pacity, to incur the liability. La Fay- 
ette Agricultural Works v. Paris Bap- 
tist Church Trustees, 4 Ky.L. 447. 


79, Sherman & Hllis v. Indianapo- 
lis Castings Co., 144 N.E. 17, 195 Ind. 
370; Marion Bond Co. v. Mexican, etc., 
Co., 65 N.E. 748, 160 Ind. 558; Guyer 
vy. Union Trust Co. of Indianapolis, 
104 N.E. 82, 55 Ind.App. 472. 


[a] Merely adding word “trustee” 
to plaintiff's name is not sufficient; 
the pleader must go further and show 
that the suit is brought for the bene- 
fit of a designated cestui que trust. 
York v. Partridge’s Estate, 132 A. 87, 


99 Vt. 329. 


80. Sansom v. Ayer & Lord Tie Co., 
139 S.W. 778, 144 Ky. 555. 


81. Jackson v. Rounds, 59 Ind. 116; 
Pittsburgh, etc., R. Co..v. Schmidt, 8 
Ohio Cir.Ct. 355, 4 Ohio Cir.Dec. 535. 


ce Ala.—Arnett v. Bailey, 60 Ala. 


Fla.—Dogegett v. 
58 Am.D. 464. 


Ga.—Mason vy. 
83 Am.D. 172. 


Hart, 5 Fla. 215, 


Mason, 33 Ga. 435, 


Mo.—Canada v. Daniel, 157 S.W. 
1032, 175 Mo.App. 55. 
N.Y.—Butler v. Butler, 58 N.Y.S. 


1094, 41 App.Div. 477; Lindheim v. 
Manhattan R. Co., 22 N.Y.S. 685, 68 
Hun 122; Woolf v. Barnes, 93 N.Y.S. 
219, 46 Misc. 169 [rev 93 N.Y.S. 961, 
104 App.Div. 620]. 


[a] Allegation that trustee has 
“failed and refused” to sue is suffi- 
cient to show a demand and refusal 
and is good as against a general de- 
murrer. Hall v. M. B. O’Reilly Realty 
& Investment Co., 267 S.W. 407, 306 
Mo. 182. 


83. Rundle v. Allison, 34 N.Y. 180; 
McLean y. Breen, (Tex.Civ.App.) 183 
S.W. 394 [rev on other’ grounds 
UTE woke 219 S.W. 1089, 9 A.L.R. 


84. Auxier v. Adtna Ins. Co., 300 S. 
W. 617, 222 Ky. 243. 


85. Johnston vy. Zane, 11 Gratt. (52 
Va.) 552. 
86. Admissions by beneficiaries as 


evidence see Evidence § 409. 
87. See cases infra this note. 


[a] Rule applied.—(1) The burden 
of proving acquiescence of a cestui 
que trust in the acts of a trustee must 
be made by the party who relies on 
it as a defense. Sherman’ y. White, 
62 Ill.App. 271 [aff 48 N.E. 128, 168 
Til. 589, 61 Am.S.R. 132]. (2) The 
burdeh of showing misconduct of a 
trustee of land mortgaged to secure a 
debt in disposing of the land to the 
debtor’s damage is onthe debtor. An- 
derson vy. Thero, 118 N.W. 47, 189 
Iowa 632. (38) The burden is placed 
by law on the trustee or those claim- 
ing the benefit of his action to show 
that the exigencies of the situation 
justified the encroachment made by 
the trustee on the capital of the trust 
estate, and until that was done the 
court ought not to have sustained the 
encroachment. Green v. Wooldridge, 
16 S.E. 875, 89 Va. 682. (4) One pur- 
chasing property sold by the trustee 
in violation of the trust agreement 
has the burden of showing that he 
had no knowledge of the trust agree- 
ment and that he was a bona fide pur- 
chaser for value. Heitkemper v. 
Schmeer, 275 P. 55, 281 P. 169, 130 Or. 


644. (5) Plaintiff, seeking to hold 
trustees personally liable under a con- 
tract exempting them from personal 
liability, must prove that the provi- 
sion has been waived or abrogated. 
Rand v. Farquhar, 115 N.E. 286, 226 
Mass. 91. 


[b] Trustee’s creditors.—(1) A 
trustee’s creditor seeking to subject 
the trust property to payment of 
debts must establish the liability of 
the trustee and the trustee’s right to 
reimbursement from the estate. Shel- 
by v. White, 131 So. 348, 158 Miss. 
880. (2) On a bill to satisfy an obli- 
gation, incurred by trustees, out of 
the estate plaintiff must prove ‘that 
the obligation was incurred as in their 
representative capacity. Frost v. 
eae ee 106 N.E. 1009, 219 Mass. 


[ec] In Georgia (1) in an action 
against a trust estate for a debt, 
plaintiff must establish the existence 
of the trust estate, of what it coh- 
sists, and the specific facts that ren- 
der it liable. Jackson v. Pool, 73 Ga. 


801;, Vason v. Gardner, 70 Ga. 517; 
Gaudy v. Babbitt, 56 Ga. 640; Pate 
v. Lochrane, 42 Ga. 57. (2) No evi- 


dence need be offered to sustain the 
allegations of a petition to enforce 
a claim for property furnished a trust 
estate, under Civ. Code § 4961, where 
the petition is filed in conformity with 
such section, and not denied in any 
way by defendants, or proof called 
for by them. Sanders v. Houston 
ee ete., Co., 32 S.H. 610, 107 (Gas 


Burden of proof generally see Evi- 
dence §§ 13-24. 


88. See cases infra this note. 


[a] Evidence held admissible.—(1) 
In a suit by a trustee, the order ap- 
pointing plaintiff is admissible, al- 
though the petition did not set forth 
the instrument creating the trust, 
there being no plea denying that plain- 
tiff was trustee. Bigham v. Coleman, 
71 Ga. 176. (2) In an action for re- 
pairs on real estate of defendant, evi- 
dence is admissible to show that de- 
fendant held the property in trust, and 
that credit was given to the cestui 
que trust. Tripp v. Hathaway, 15 Pick. 
(Mass.) 47. (3) In an action against 
a testamentary trustee to recover for 
services rendered as part of the ex- 
penses of a devisee’s last illness, evi= 
dence as to the condition of the dev- 
isee’s health, etc., although remote, 
was held admissible. McLean v. 
Breen, (Tex.Civ.App.) 183 S.W. 394° 
[rev on other grounds (Commn.App.) 
219 S.W. 1089, 9 A.U-R. 459]. (4) In 
an action by the successor of a de- 
ceased trustee to recover for moneys 
of the estate paid out by the deceased 
trustee, memoranda in the handwrit- 
ing of the trustee, consisting of a list 
of assets, showing an entry in the 
initials of defendant on the date of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the weight and sufficiency of evidence.8® Under 
statutes providing the method of making proof of 
the appointment and qualification of trustees, one 
suing a trustee as such must show his representative 
capacity at the time of the trial.?° 


Presumptions relating to acts of trustee.®1 The 
usual rules of presumptions with regard to acts of 
the trustee apply in this class of cases so that the 
trustee, inthe absence of evidence to the contrary, 
is presumed to act in good faith in the administra- 
tion of his trust®? and in conformity with the power 
and authority vested in him as trustee.°* The pre- 
sumption is that a fiduciary is not to deal for his 
own profit with the trust funds.°* Where he has 
acted wrongfully, such as by moving trust property 
out of the state to defraud creditors, the court may 
make such presumptions as the case permits.®® 


[§ 772] k. Dismissal. Where a trustee has brought 
a wrong action, or has ascertained that the suit 
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would be useless, in consequence of facts subsequently 
discovered, he will be allowed to discontinue with- 
out costs.°° Where two trustees are both necessary 
parties defendant to a suit, a dismissal as to one 
is a bar to further prosecution against the other.®? 


[§ 773] 1. Trial. Issues of fact arising in cases 
between the trustee and third persons are, where the 
trial is to a jury, properly submitted to the jury,?® 
but the court should not submit questions to the 
jury without proper instructions.°® If plaintiff by 
his bill shows a right in equity to charge the trust 
estate,-he is entitled to a trial on the merits.* 


[§ 774] m. Judgment or Decree.2 The judgment | 
or decree must conform to the petition.? Thus, in 
a suit against one as trustee in his representative 
capacity, judgment cannot be rendered against him 
individually,* and, conversely, where defendant can 
be liable only in his individual capacity, there can be 
no judgment or decree against the trust estate;° 


the check, and for the amount there- 
of, with what appeared to be a list 
of other debts due the estate, was ad- 
missible. to rebut the presumption 
that the check was issued to pay a 
debt. Griffen v. Train, 81 N.Y.S. 977, 
40 Mise. 290 [aff 85 N.Y.S. 686, 90 App. 
Div. 16]. (5) Evidence that a mort- 
gagee acted, prudently and in good 
faith, under the conviction that the 
trustee was acting honestly, is admis- 
sible. Security Trust Co. v. Mer- 
chants’, ete., Sav. Bank, 26 Ohio Cir. 
Ct. 381. (6) An authority to a mar- 
ried woman to receive the rents, from 
parties professing to be her trustees, 
is admissible in an action against 
them. Roberts v. Shalless, 1 F.&F. 
139, 175 Reprint 662. 


[b] Dectarations.—In order to let 
in the declarations of a cestui que 
trust as evidence against his trustee 
in an action in which the trustee is 
plaintiff on the record, it must clearly 
appear that the action is brought for 
the benefit of such cestui que trust. 
May v. Taylor, 6 Man.&G. 261, 46 E.C. 
L. 261, 134 Reprint 891. 


[ec] Evidence of interested per- 
sons.—Rev. St. (1889) § 8918, regulat- 
ing the admissibility of the testimony 
of interested persons, where the ad- 
verse party is dead, does not exclude 
the evidence of one party to a con- 
tract when the transaction on the oth- 
er part was had with a trustee com- 
petent to contract as principal and to 
sue in his own name. Orr v. Rode, 13 
S.W. 1066, 101 Mo. 387. 


89. See cases infra this note. 


[a] Evidence held insufficient.— 
McNamara v. Vanderpoel, 88 N.Y.S. 
145. 


[b] Where evidence sustains right 
of trustee to recover property claimed 
to belong to the cestui que trust, the 
action by the trustee should not be 
dismissed. Scobie v. Hoes, 7 N.Y.St. 
284 [aff 48 Hun 640]. 


[c] Actual possession by trustee is 
prima facie evidence of legal seizin 
and a stranger to the trust canno 
control the evidence by proving the 
existence of a trust estate. Newhall 
vy. Wheeler, 7 Mass. 189. 


[d] Inaction by attorneys against 
trustee for legal services, under an 
express oral contract alleged to have 
been made by predecessor in office of 
defendant, the evidence of the former 
trustee was held sufficiently corrobo- 
rated to justify verdict for defend- 
ant, despite such former trusteé’s con- 
tradictory testimony. J. J. Bull & 
Son v. Carpenter, 124 S.E. 381, 32 Ga, 


App. 637. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 


90. Anderson v. Caulk, (Civ.App.) 
5 S.W.(2d) 816 [aff 37 S.W.(2d) 1008, 
120 Tex. 253]. 


91. Presumptions generally see 
Evidence §§ 25-88. 
92. Gardiner v. Rogers, 166 N.E. 


763, 267 Mass. 274; Young v. Brush, 
28 N.Y. 667, 18 Abb.Pr. 171 [rev on 

AOS 88 Barb. 294, 24 How, 
1 ¥3 . 


93. Spofford v. Rose, 237 S.W. 68, 
145 Tenn. 583 (where trustee expend- 
ed money out of the personal estate 
for improvement of the real estate). 


[a] Check given to wife of trus- 
tee.—A check on a trust fund given 
by the trustee to his wife is presumed 
to be in payment of an obligation due 
her from the trust estate. Griffin v. 
Train, 85 N.Y.S. 686, 90 App.Div. 16 
[aff 81 N.Y.S. 977, 40 Misc. 290]. 


{b] Trustees sued to enfcrce lien 
against property are presumed to hold 
the property for the benefit of the 
trust estate. Zeigler v. Perry, 141 S. 
EK. 426, 37 Ga.App. 647. 


[c] Employment of attorney.— 
Where the employment of an attorney 
has been shown to have been reason- 
ably necessary to protect the trust 
estate, it may reasonably be inferred 
that the trustee acted within his au- 
thority. Cullinan vy. Mercantile Trust 
Co. of California, 252 P. 647, 80 Cal. 
App. 377. 


94. Genesee Wesleyan Seminary v. 
U. S. Fidelity & Guaranty Co., 159 
N.E. 720, 247 N.Y. 52, 56 ALAR. 964. 


95. McCrum v. Lee; 18 S.E. 757, 38 
W.Va. 5838, 


96. Arnoux v. 
Paige (N.Y.) 82. 


[a] Dismissal of portion of suit 
to render witness competent.—Com- 
plainant, as trustee, in behalf of a 
married woman and her two children, 
without joining them, filed his bill for 
the specific delivery of certain slaves, 
alleged to be part of the trust estate. 
At the hearing, finding it impossible 
to make out his case without the tes- 
timony of the husband, he moved for 
leave to examine him as a witness, 
and, for the purpose of rendering him 
competent, moved to dismiss the bill 
so far as the interests of the married 
woman were concerned, and to retain 
and prosecute the suit for the benefit 
of the children. It was held that the 


Steinbrenner, 1 


motion was properly denied, since 
complainant had no power to destroy 
or release the married woman’s equi- 
ties, and besides the subject matter of 
the suit was incapable of division. 
Be ae v. Kennerly, 22 S.C.Eq. 


97. Zorn v. Lamar, 71 Ga. 80, 85. 


98. | Rand wl Harauhar, iis NES 
286, 226 Mass. 91; Breid v. Mintrup, 
219 S.W.. 708, 203 Mo.App. 567; Mc- 
Lean vy. Breen, (Tex.Civ.App.) 183 S. 
W. 394 [rev on other grounds 
ee ae 219 S.W. 1089, 9 A.L.R. 


[a] Thus (1) the fact that a bro- 
ker employed by a trustee to sell prop-- 
erty knew that he held the property 
as trustee did not warrant a holding 
as matter of law that the broker con- 
tracted with him in his representative 
capacity, intending to hold him only 
in that capacity. Breid v. Mintrup, 
219 S.W. 703, 203 “Mo.App! 567. (@) 
Whether the act of a trustee of a 
trust estate for the trustee’s life, 
in making a lease to continue after 
his death, was ratified after his death 
‘by receipt of rent by the remainder- 
men, or one of them, was for the ju- 
ry. Cox v. Kinston Carolina R. & 
Se €o.,) 95 &S.Het62350 1 Tones 


99. Janin v. Herron, 266 S.W. 1058, 
206 Ky. 171. 


{a] Authority of trustee to make 
contract.—The submission of the is- 
sue whether the trustee had author- 
ity to make a contract without a 
statement as to what would consti- 
tute such authority was held error. 
Janin v. Herron, 266 S.W. 1058, 206 
Gye egihe 


1. King v. Stowell, 98 N.E. 91, 211 
Mass. 246. 


2. Conclusiveness of adjudication 
see Judgments §§ 1418, 1423. 


8. Connellee v. Hopkins, (Tex.Civ. 
App) <3 “Saw. .30/5; 


4 Donalds v. Plumb, 8 Conn, 447; 
Jones v. Dodd, 34 S.E 169, 108 Ga. 
513; Vason v. Gardner, 70 Ga. 517; 
Edmonston vy. Carter, 79 S.W. 459, 180 
Mo. 515. 


[a] Debt of cestui que trust.— 
Where there has been no misconduct 
in the trustee of a married woman, 
it is error to make a personal decree 
against him for the debt of his cestui 
que trust. Woodson v. Perkins, 5 
Gratt. (46 Va.) 345. 


5. Frost v. Schackleford, 57 Ga. 
260; Schmidt v. Kellner, 138 N.E. 604, 
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but it has been held that, where the trustee has in- 
curred a personal liability for which he may be 
reimbursed out of the estate, he cannot complain 
that the judgment was not against him individual- 
ly,® and the fact that a personal judgment was 
rendered against a defendant individually, when it 
should have been against him as trustee, does not 
render the judgment void.? Circumstances may arise 
under which judgment may be taken against one 
both personally and as trustee.* Although an action 
to compel an accounting by one withholding property 
belonging to the estate of.a decedent was instituted 
by only one of the three trustees, the others being 
made defendants, it is improper for the judgment to 
direct defendant to account solely to plaintiff, but 
he should be required to account to all three trus- 
tees.° The general rules as to propriety of judgments 
and the grounds necessary to set aside a judgment or 
decree apply to this class of cases.1° 


[§ 775] n. Enforcement of Judgment.1! <A jude- 
ment against the trustee for a claim against the 
trust estate may be enforced by an order requiring 
its payment.1? Under statutes allowing claims 
against trust estates to be recovered at law, the judg- 
ment may be enforced by a levy and sale of the cor- 
pus under execution,!? On a decree in equity against 
a trustee in his representative capacity, execution 
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will not run against him personally,!* but it has been 


held that, by disobeying the command of a judgment - 


against trust property, the trustee becomes person- 
ally liable, and execution may issue against his per- 
sonal property.1® A judgment against a trustee in- 
dividually, even though designated “as trustee,” does 
not authorize the levy of an execution on the trust 
estate.1® 
a sale of the trust estate on execution, may be re- 


lieved against the sale, in equity, after discharging’ 


the equitable claims of the purchaser.*? 


[§ 776] 0. Appeal and Error.1* It seems that a 
trustee is not bound to appeal from a decision against 
the rights claimed by him in favor of his cestui que 
trust who is not a party to the suit,t® but where the 
decision of the court below is in favor of such 
cestui que trust whose interest is represented by the 
trustee, if the adverse party appeals from the de- 
cree, it is the duty of such trustee to endeavor to 
sustain the decision of the court below upon the 
hearing of the appeal,?° and a direction by the court 
for him to do so is proper.?+ The failure of a trus- 
tee to appeal cannot affect the rights of interested 
parties who do appeal,?? and he is bound to allow 
a party interested to use his name in an appeal 
upon security being given to indemnify him against 
costs.28 On an appeal by the beneficiary the trustec 


ae. 


A cestui que trust, who is not a party to © 


307) Ill. 331 [aff 225 Dll.App. 501]; 
Gardiner vy. Rogers, 166 N.E. 7638, 267 
Mass. 274; Frost v. Thompson, 106 N. 
EK. 1009, 219 Mass. 360; Markel v. 
Peck, 151 S.W. 772, 168 Mo.App. 358. 


[a] Thus, where the summons 
in an action before a justice to re- 
cover money due by a trustee to plain- 
tiff, as beneficiary of the trust estate, 
is against defendant as an individual, 
and he files his answer thereto in his 
individual capacity, denying his lia- 
bility, a judgment for plaintiff is a 
valid lien on defendant’s property. 
pone v. Dodd, 34 S.E. 169, 108 Ga. 


[b] Use of word “trustee.”—The 
ase of the word “trustee’’ does not 
prevent the judgment from being per- 
sonal. Robinson v. Springfield Co., 
21 Fla. 203; Schmidt v. Kellner, 138 
N.E. 604, 307 Ill. 331 [aff 225 Ill. 
App. 501]; Gardiner v. Rogers, 166 N. 
Ki. 768, 267 Mass. 274; Markel v. Peck, 
151 S.W. 772, 168 Mo.App. 358. 


6 Smith v. Walker, 49 Iowa 289. 


7. McConnell v. Raive, 1 S.W. 582, 
8 Ky.L. 343. 


8 Kidney v. Beemer, 27 Pa.Super. 
558 (holding that, where a purchaser 
at a receiver’s sale gives a note for a 
portion, if the purchaser has signed 
the note as trustee, without disclos- 
ing for whom he was trustee, judg- 
ment may be taken against him both 
personally and as trustee). 


9. Clark v. Gilmore, 147 N.Y.S. 129, 
163 App.Div. 845. 
10. See cases infra this note. 


[a] Fraud.—Where a trustee was 
prevented from defending by fraud of 
the adverse party, the court of equity 
set aside the judgment. Macon Capi- 
tal Kank v- Rutherford, 70 Ga. 57. 


{b] Bill to annul decree for fraud 
cannot be maintained on the theory 
that defendants, who were trustees, 
were derelict in their duty to their 
cestuis que trust in not availing 
themselves of defenses which they 
might have presented, where it does 


not appear that the complainant in 
the suit was cognizant of any miscon- 
duct on the part of the trustees, and 
where they were the proper parties 
to represent the beneficiaries and liti- 
gate the cause for them. Vetterlein 
v. Barker, 45 EF. 741 


{c] Amount of lien on trust fund. 
—wWhere the amount of the lien on a 
trust fund was for the trial justice 
to fix in the exercise of his sound 
judicial discretion, his judgment will 
not be modified unless it clearly ap- 
pears to be erroneous. Westchester 
Mortg. Co. v. Newport Trust Co., 146 
A. 774, 50 R.I. 263. 


[d] Judgments or decrees held 
proper.—Irvine v. MacGregor, 265 P. 
218, 203 Cal. 583; Westchester Mortg. 
Co. v. Newport. Trust Co., 146 A. 774, 


50 R.I. 263; Abslag v. Bock, 246 P. 
300, 189 Wash. 198. 
11. Execution against property 


ae in trust see Executions §§ 82-— 
Garnishment of property held by 
trustee see Garnishment §§ 134-137. 


12. Cullinan v. Mercantile Trust 
Cos of California, 252 Pi 652, 80ealk 


App. 442. See May’s Hstate, 10 Lance. 

Bar (Pa.) 22. 

mies Satterwhite v. Beall, 28 Ga. 
14 Kilbreath v. Fosdick, 6 Ohio 

Te (Reprint) 1225, 13 Am.L.Rec. 
15. Williams v. Thorn, 81 N.Y. 381. 
16. Zehnbar v. Spillman, 6 So. 214, 

25 Fla.:591; Wahl v. Schmidt, 225 III. 


App. 501 [aff 138 N.E. 604, 307 Ill. 
331]; Gardiner v. Rogers, 166 N.E. 
763, 267 Mass. 274; Mallory v. Clark, 
9 Abb.Pr. (N.Y.) 358, 20 How.Pr. 418. 


[a] Execution in action for de- 
fective condition of trust property. 
—An execution in an action at law 
against a trustee for personal inju- 
ries caused by the defective condition 
of trust property should issue against 


the trustee personally and not against 
the trust property. Gardiner v. Rog- 
ers, 166 N.E. 763, 267 Mass. 274. 


_ [b] _ Union of remedies at law and 
in equity, in the same tribunal under 
the code, has not removed the neces- 
sity of the same course of proceeding 
to reach a trust estate, and there is 
no more authority to sell the trust 
estate in an action for money brought 
against the trustee now, than there 
was before the adoption of the code. 
Mallory v. Clark, 9 Abb.Pr. (N.Y.) 358, 
20 How.Pr. 418. 


[c] Sale where trustee’s deed is 
absolute in form.—A sale of property 
for the personal debts of a trustee 
who holds the property under a con- 
veyance absolute in form is void 
where the purchaser knows the land 
is held in trust. Blackburn v. Gum- 
merson, 8 Grant Ch. (Ont.) 331. 


[d]_ Scire facias.—Where a suit is 
brought in the name of one person 
for the use of another, the cestui que 
trust, although in fact the actor, is 
not lable to a scire facias to satisfy 
the judgment against his trustee. 
Meachan vy. Dodge, Wright (Ohio) 375. 


17. Cassiday v. McDaniel, 8 B.Mon. 
(Ky.) 519. 
18. Exemption of trustee from re- 


quirement of security cn appeal see 
Appeal and Error § 1155. 


Right of trustee to appeal sce Ap- 
peal and Error § 524. 


19. Wood v. Burnham, 6 Paige (N. 
Y,) 513 [aff 26 Wend. 9]; Deaves v. 
Brightly, 6 Pa.L.J. 289, 4 Clark 37. 


20. Wood v. Burnham, 6 Paige (N. 
Y.) 518 [aff 26 Wend. 9]. 


21. Union Bank of Chicago v. 
Wormser, 256 Ill.App, 291. 

22. Carr v. Bredenberg, 27 S.E. 
925, 50 S.C.. 4715 

23. Bockes v. Hathorn, 78 N.Y. 
222; Deaves v. Brightly, 6 Pa.L.J. 


289, 4 Clark 37. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is ordinarily a necessary party,?* unless he has no 
interest in the judgment or decree appealed from in 
conflict, with a reversal or modification thereof.?° 
Where a trustee, in an action against him, does not 
take the objection at the trial, either by demurrer 
or answer, that his cestui que trust was not made 
a party to the action, he cannot raise the objection 
on appeal.?® 


[§ 777] p. Costs.27 A trustee stands in the same 
position as any other litigant with respect to costs,?® 
the general rule being that if trustees bring suits 
against strangers, or strangers bring suits against 
the trustees, respecting the trust funds, costs will 
be awarded against the losing party as in other 
suits.2® The taxing of costs in a chancery proceed- 
ing is within the sound legal discretion of the chan- 
Cellorms°*: 


Reimbursement of third persons from trust es- 


24. Allen v. Cravens, 68 Ga. 554. 


25. Alliance Trust Co. v. O’Brien, 972, 144 Ill. 90; 
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30. Waterman v. Alden, 
Darby v. Gilligan, 16 
S.H. 507, 37 W.Va. 59; 
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tate.?1 Unless of a class permitted by statute to 
be reimbursed out of the trust estate,?? persons 
who intervene or bring suit for a purpose not deriv- 
ative of benefit to the trust estate, whether success- 
ful or not, are chargeable with the expenses of the 
litigation outside of strictly taxable costs; and 
so an unsuccessful party bringing suit against the 
trust estate is not reimbursed therefrom for his 
costs of litigation.** 


Trustees severing in defense. If trustees answer 
and defend separately in a suit in which there are 
no special circumstances to excuse them from de- 
fending together, they will, under the English prac- 
tice, be allowed but one set of costs,?® the division 
of which is left to the taxing master,?® but when 
circumstances justify trustees in answering sepa- 
rately, a double set of costs will be allowed.** 


32 N.E.) 402, 53 Reprint 953; Hughes v. Key, 
20 Beav. 395, 52 Reprint 655; Gaunt 


In re Cole, 78|v. Taylor, 2 Beav. 346, 17 Eng.Ch. 346, 


50 P. 801, 51 P. 640, 32 Or. 333 (hold- . : K “ 
ing that a trustee who has mortgaged pet 4025, 102) Wis. 1, 72) Am-.SaR. SN CReE SE Pe a ne ae Ste 
the property of his_ beneficiary, and . Es Scott 1 Se PRGH TLS ver eaaoe 
a eee in a suit for sone elopuae 31. Reimbursement of: A Cash sur.NS 864. , 

rought against them jointly, is no PA . . . y ole CaN Ot 2 
a necessary adverse party on appeal eee g FAN against trustee [a] Filing similar demurrers.— 


by the beneficiary from the decree of 
foreclosure, where the decree was 
renderd against the mortgagor by de- 
fault upon publication of summons, 
and therefore did not and could not 
ee a personal judgment against 
im). 


26. O’Brien v. Jackson, 60 N.E. 238, 
167 NY. 31. 


27. Reimbursement of trustee for 
eryenees of litigation see supra §§ 
583-590. 


28. Smith v. Williamson, 13 Ont. 
Pree 26: 


[a] Bill for iustructions.—Under 
Gen. L. c 261 § 12, relating to costs 
in suits in equity in which plaintiff 
seeks merely for a discovery of facts, 
costs should not be allowed to the 
trustee in a bill for instructions. Na- 
tional Shawmut Bank of Boston v. 
i abairick, 152 N.E. 328, 256 Mass. 
i253 : 


29. Darby v. Gilligan, 16 S.E. 507, 
37 W.Va. 59. 


[a] In suit respecting validity of 
election of a vicar, costs as between 
the trustees and persons contesting 
the election were awarded to the win- 
ning party. Edenborough v. Canter- 
bury, 2 Russ. 93, 3 Eng.Ch. 93, 38 Re- 
print 271. 


[b] Attorney’s fees.—Where the 
costs of a trustee are directed to be 
taxed, that means as between party 
and party, not as between attorney 
and client. Fearns v. Young, 10 Ves. 
Jr. 184, 32 Reprint 815. 


[c] Costs taxed against income of 
trust fund.—In a successful suit 
against a trustee by a creditor of the 
beneficiary, where the trust was of 
such a nature that the corpus of the 
trust fund could not be reached by 
creditors, costs were payable out of 
the income of the fund. Foley v. 
Hastings, 139 A. 305, 107 Conn. 9. 


Trustees and beneficiaries in suits 
oe third persons see supra §§ 
585, 587. 


32. In re McNaughton’s Will, 118 
N.W. 997, 120 N.W. 288,-1388 Wis. 179. 


[a] Guardian ad litem.—The leg- 
islature may make reasonable regula- 
tions for compensating out of a trust 
fund a representative, such as a 
guardian ad litem of an infant, re- 
quired to be made a party to the liti- 
gation, for his services and neces- 
sary expenditures, regardless of 
whether the infant has amy interest 
in the fund. In re McNaughton’s 
Will, 118 N.W. 997, 120 N.W. 288, 138 
Wis. 179. 


33. Drake v. Crane, 66 Mo.App. 
495; Atty.-Gen. v. North American L. 
Ins: ‘Co:,)'91 (NY) 5%; 43) Am:-R. 6485 
In re McNaughton’s Will, 118 N.W. 
997, 120 -N.W. 288, 138 Wis. 179. 


[a] Trustor’s administrator suing 
to quiet title as against trustees was 
held not entitled to attorneys’ fees 
out of trust estate. Dingwell v. Sey- 
mour, 267 P. 327, 91 Cal.App. 483. 


[b] Attorney’s fee in extraneous 
suit.—An attorney’s fee, contracted 
by the mother of a minor cestui que 
trust, for services in a habeas cor- 
pus preceeding involving the custody 
of such minor is not a proper item 
for allowance by court of equity in 
administration of the trust. In re 
Vance, 227 P. 881, 102 Okl. 129. 


34 Strout v. Strout, 104 <A. 577, 
117 Me. 357. 


[a] Grantor seeking to set aside 
trust deed.—Costs taxed against the 
grantor of a deed of trust upon his 
unsuccessful effort to set aside the 
deed cannot be collected from _ the 
trust fund. Rasch v. Rasch, 115 N.E. 
8, 278 Il. 261, 


35. Course v..Humphrey, 26 Beav. 


Trustees who had severally filed de- 
murrers precisely similiar instead of 
joining in one demurrer were not al- 
lowed the costs of the demurrers, al- 
though successful. Cooke v. Cour- 
town, 6 Ir.Eq. 266. | 


[b] Persons not within rule.—A 
Surviving trustee and the representa- 
tives of a deceased trustee are not 
within the rule which prevents trus- 
tees severing in their defense at the 
risk of having but one set of costs 
between them. Reid vy. Stephens, 3 
Ch.Chamb. (Ont.) 372. 


36. Course v. Humphrey, 26 Beav. 
402,53 Reprint 953. 


37. Dudgeon vy. Corley, 2 C.&L. 
422, 4 Dr.&War. 158; Reade v. Sparkes, 
1 Molloy 8. 


[a] Dependent on circumstances. 
—Whether two sets of costs will be 
allowed depends on the circumstances 
of each particular case. Wiles y. 
Cooper, 9 Beav. 294, 50 Reprint 357; 
Aldridge v. Westbrook, 4 Beay. 212, 
49 Reprint 320; Farr v. Sheriffe, 4 
Hare 512, 30 Eng.Ch. 512, 67 Reprint 
750; Cummins v. Bromfield, 3 Jur. 
N.S. 657; Nicholson v. Falkner, 1 
Molloy 555. 


[b]. Trustee is not justified in sev- 
ering in his defense on the ground 
that he did not know what the ac- 
counts were, or what had been done 
by his cotrustee, or that he was so- 
licitor for one of the cestuis que trust, 
and held her power of attorney, that 
being a position which a trustee ought 
not to accept. Hodson v. Cash, 1 Jur. 
N.S. 864. 


[ec] Personal interest.—If one has 
a personal interest which conflicts 
with his duty as trustee he is justi- 
fied in answerinng separately. Gaunt 
v. Taylor, 2 Beav. 346, 17 Eng.Ch. 346, 
48 Reprint 1215 [aff 2 Hare 413, 24 
Eng.Ch. 418, 67 Reprint 170]. 
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IX. ACCOUNTING AND SETTLEMENT* 


[§ 778] A. Duty To Account®*—1. In General. 
Wherever a trust exists, the right to an accounting 
follows as a matter of course,®® and the same is true 
where a person estops himself from denying the 
existence of a trust and the fact that he is trustee.*° 
Accounting, as an obligation and function of a 
trustee, has been said to have two meanings: 
That of merely informing the cestui que trust of all 


38. Cross references: 


Accounting as condition precedent to 
enforcement of trust see infra § 947. 


Accounting in equity generally see 
Accounts and Accounting §§ 56-141. 


Accounting to bondholders by trustee 
under corporate deed of trust see 
Corporations § 2719. 


Forfeiture of compensation for fail- 
ure to account see infra § 842. 


39. Schneider v. Moncur, 159 P. 
459, 30 Cal.App. 734; Madison Trust 
Couweve) Carnegie Trust’ Co.;'152 NvY.S: 
517, 167 App.Div. 4. 


40. Boehmer v. Silvestone, 186 P. 
26,°29,.95 Or. 154. 


“Where a person has admitted the 
validity of a trust by seeking and se- 
curing from the court an appointment 
as trustee of said trust and recogniz- 
ing the continuance of said trust by 
making to the court annual reports 

. the court has the right to en- 
force an accounting of the trust; and, 
having filed reports showing that he 
was administering said trust, he is 
estopped to deny his . . liability 
to account.” Boehmer v. Silvestone, 
supra. 


Estoppel to deny existence or valid- 
ity of trust see supra § 100. 


Liability to account of person as- 
suming to act as trustee generally see 
infra § 784 text and note 45. 


41. Farmers’ Loan, etc., Co. v. 
Pierson, 222 N.Y.S. 532, 130 Misc. 110. 


“Accounting” generally see Ac- 
counts and Accounting § 10. 


‘42, Parsons v. Lyman, 18 F.Cas.No, 
10,780, 5 Blatchf. 170, 32 Conn. 560. 


Settlement of accounts see infra §§ 
849-858. 


43. U.S.—Dillman v. Hastings, 12 
S.Ct. 662, 144 U.S. 136, 36 L.Ed. 378. 


Ala.—Bethea v. McColl, 5 Ala. 308. 


Ark.—Red Bud Realty Co. v. South, 
131 S.W. 340, 96 Ark. 281. 


Cal.—Purdy v. Johnson, 163 P. 893, 
174 Cal. 521. 


D.C.—Richardson y. Van Auken, 5 
App.D.C. 209. 


Ill.— Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484; Warner v. Mettler, 
103 N.B. 259, 260 Ill. 416 [aff 176 Ill. 
App. 473]; Nevitt v. Woodburn, 60 N. 
EB. 500, 190 Ill. 283 [rev 82 Ill.App. 
649]; Waterman v. Alden, 32 N.E. 
972, 144 Ill. 90 [rev 42 Ill.App. 294]. 


Kan.—Boyer vy. Day, 297 P. 432, 132 
Kan. 722. 


Ky.—Smallwood v. Lawson, 208 S. 
W. 808, 183 Ky. 189; Potter v. Porter, 
109 S.W. 344, 33 Ky.L. 129. 


Mich.—Perrin y. Lepper, 40 
859, 72 Mich. 454. 


Neb.—Baird vy. Lane, 213 N.W. 512, 
115 Neb. 413. 


N.J.—Smith y. Robinson, 90 A. 1063, 


N.W. 


tinct matters.*? 


(1) 


83 N.J.Hq. 384; 
A. 1052, 46 N.J.Eq. 
Trust, 35 N.J.Eq. 


N.Y.—White v. Rankin, 46 N.Y.S. 
228, 18 App.Div. 293 [aff 57 N.H. 1128, 
162 N.Y. 622]; Ithell v. Malone, 154 
N.Y.S. 275. See Rush v. Rush, 258 
N.Y.S. 918, 144 Mise. 489 (holding 
that a fiduciary relationship furnishes 
ground for an accounting). 


Or.—Raski v. Wise, 107 P. 984, 56 
Or. 72. 


Pa.—Appeal of Ahl, 


Dufford v. Smith, 18 
216; In re Gaston 
60. 


18 A. 471, 129 


Pa. 26; Mansfield’s HEst., 13 Pa.Dist. 
15, 29 Pa.Co. 464. 
Porto Rico.—Borda v. Borda y 


Kulgkist, 10 Porto Rico Fed. 138, 145 
Ecitr@ycl- 

Vt.—Stockwell v. Stockwell’s Es- 
tate, 105 A. 30, 92 Vt. 489. 


Eng.—Kemp vy. Burn, 4 Giffard 348, 
66 Reprint 740. 


Ont.—Sandford v. Porter, 16 Ont.A. 
565; Campbell v. Hogg, (Imp.) [1930] 
3 Dom.L.R. 673 [rev on other grounds 
35, Ont. W.N.. 175]. See Randall v. 
Burrowes, 11 Grant Ch. 364 (holding 
that the trustee must at least use 
reasonable diligence to have the ac- 
counts in shape). 


See Reeder v. Lund, 236 N.W. 40, 
213 Iowa 300 (to same effect); Chi- 
rurge v. Ames, 116 N.W. 865, 138 Iowa 
697 (recognizing rule); Maxwell’s Un- 
known Heirs v. Bolding, (Tex.Civ. 
App.) 36 S.W.(2d) 267 (dictum to 
same effect). 


And see cases infra § 849. 


“To keep an accurate account is 
one of the primary duties of a trus- 
tee.” Potter v. Porter, 109 S.W. 344, 
345, 33 Ky.L. 129. 


la]. Purpose of requirement.— 
“The law imposes the duty of keeping 
accounts on trustees, for the protec- 
tion of the cestui que trust.” In re 
Gaston Trust, 35 N.J.Eq. 60, 64 [quot 
Smith v. Robinson, 90 A. 1063, 1065, 
83 N.J.Eq. 384]. 


[b] Quasi trustee fulfills his duty 
if he keeps memoranda sufficient to 
make up an account when requisite. 
Borda v. Borda y Kulgkist, 10 Porto 
Rico Fed. 138. 


[c] Where several trusts are cre- 
ated by one instrument, the trustees 
in all events may most properly, even 
if they are not obliged to, keep ac- 
counts as to each trust thus created, 
separately. Matter of Willets, 19 N. 
EK. 690, 112 N.Y. 289, 665. See In re 
Elting, 87 N.Y.S. 833, 93 App.Div. 516 
[aff 68 N.Y.S. 1118] (to same effect). 


Sufficiency and proenery. of ac- 
counts see infra § 8 


: Er Time for accounting see infra 
779. 

45. U.S.—Ingram ‘v. Lewis, 87 F. 
(2d) 259, 260, 70 A.L.R. 702 [cert den 
51 S.Ct. 22, 282 U.S. 842, 75 L.Ed. 747, 
and cit Cyc]. 


things which he is entitled to know. 
responding to such liability as may be ineurred by 
the fiduciary in the management of the trust.t The 
rendition and the settlement of accounts are dis- 


(2) Actually 


Trustees are under an obligation 


to keep sufficient and proper accounts in readiness 
to be rendered,** and, at the proper time,** to ac- 
count to the beneficiaries.*® 


Even though a provi- 


Ark.—Red Bud Realty Co. v. South, 


131 S.W. 340, 96 Ark. 281. 
Cal.—Purdy v. Johnson, 163 P. 893, 
174 Cal. 521; Bone v. Hayes, 99 P. 


172, 154 Cal. 759; Freeman v. Dono- 
hoe, 223 P. 431, 65 Cal.App. 65. 


D.C.—Richardson vy. Van Auken, 5 
App.D.C. 209. 


Ill.—Orr v. Yates, 70 N.E. 731, 209 
Ill. 222. 


Iowa.—Barnes v. Century Savings 
Bank, 144 N.W. 367, 165 Iowa 141; 
Dillivan v. German Sav. Bank, 124 N. 
W. 350 [mod 136 N.W. 120). See 
Chirurg v. Ames, 116 N.W. 865, 138 
Iowa 697 (recognizing rule). 


Kan.—Boyer v. Day, 297 P. 432, 132 
Kan. 722. 


Ky.—Smaliwood v. Lawson, 208 S. 
W. 808, 183 Ky. 189; Boreing v. Faris, 
eae 1022, 127 Ky. 67, 31 Ky.L. 
1265. 


Mass.—Simmons y. Barns, 161 N.E. 
821, 263 Mass. 472. 


Mich.—Loud v. Winchester, 17 N. 
W. 784, 52 Mich. 174; Cochrane v. 
Adams, 14 N.W. 681, 50 Mich. 16. See 
Pomeroy v. Noud, 108 N.W. 498, 145 
Mich. 37 (recognizing rule). 


Mo.—Price v. Boyle, 229 S.W. 206, 
287 Mo. 257; Bobb v. Bobb, 4 S.W. 
511, 89 Mo. 411. 


Neb.—Baird v. Lane, 213 N.W. 512, 
115 Neb. 413. 


N.Y.—In re Miller’s Will, 178 N.E. 
555, 257 N.Y. 349; Helms v. Goodwill, 
64 N.Y. 642 [rev 2 Hun 419, 4 Thomps. 
&C. 645]; Barnes v. Gardiner, 125 N. 
Y.S. 433, 140 App.Div. 395; Farmers’ 
Loan, ete., Co. v. Pierson, 222 N.Y.S. 
532, 180 Misc. 110; Gray v. Heinze, 
144 N.Y.S. 1045, 82 Misc. 618; Merritt 
v. Merritt, 67 N.Y.S. 188, 33 Misc. 
230 [afi 57 INE. 1117, POLO NSYS 68415 
See Woodbridge v. Bockes, 63 N.E. 
a N.Y. 596 mem (recognizing 
rule). 


Pa.—In re Wheeler’s Estate, 135 A. 
252, 287 Pa. 416; Harris v. Silvis, 86 
Pa.Super. 222; Mansfield’s Est., 13 
Pa.Dist. 15, 29 Pa.Co. 464. 


Porto Rico.—Borda v. Borda 
Kulgkist, 10 Porto Rico Fed. 138, 145 
[eit .Cyel., 


Eng.—Kemp v. Burn, 4 Giffard 348, 
66 Reprint 740; Springett v. Dash- 
wood, 2 Giffard’ 521, 66 Reprint 218; 
Pearse v. Green, 1 Jac.&W. 135, 37 
Reprint 327; Williams v. Stevens, L. 
R. 1 P.C. 352, 16 Reprint 305. 


Ont.—Sandford v. Porter, 16 Ont.A. 
pe rancalt v. Burrowes, 11 Grant 


See Farmers’, etc., Bank v. Way- 
man, 5 Gill (Md.) 336 (holding hen 
where a trustee has received money 
and stocks on account of a trust, and 
is liable to account with the trust es- 
tate, he cannot, as a complainant, be 
entitled to an accounting as to the 
trust fund and to such further relief 
as the case may require, without such 


*By ALBERT S. ABEL (§§ 778-804). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sion in the trust instrument expressly relieves the 
trustee of the duty to account, he is not freed ab- 
solutely and under all circumstances from that ob- 
The right to enforce an accounting from 
the trustee does not rest on fraud or bad faith;*7 
nor does the circumstance that in fact there is no 
property in the trustee’s hands whereon the trust 
is impressed,*® or that he believes that on a fair 
statement of his accounts nothing would be found 
owing*® affect the right to an accounting. Difficulty 


hgation.*¢ 


accounting himself); White v. Hall, 
74 S.E. 212, 118 Va. 427 (recognizing 
and enforcing trustee’s duty to ac- 
count); In re Carlin’s Estate, 202 N. 
mane” 185 Wis. 438 (to similar ef- 
ect). 


“The law will compel the trustee 
to render accounts in proper manner 
and at proper times.’ Orr v. Yates, 
70 N.E. 731, 736, 209 Ill. 222. 


“The beneficiaries under a _ trust 
have the right to be kept informed 
at all times concerning the manage- 
ment of the trust, and it is the duty 
of trustees to so inform them. It is 
not generally presumable that the 
beneficiaries have such information 
from independent sources.’ Loud v. 
Winchester, 17 N.W. 784, 787, 52 
Mich. 174. 


‘It is the duty of trustees to af- 
ford to their cestui que trust accurate 
information of the disposition of the 
trust fund; all the information of 
which they are or ought to be in pos- 
session.” Walker v. Symonds, 3 


Swans. 1, 36 Reprint 751, 772 (per 
Eldon). 
[a] Similar statement.—‘“When 


recovery is sought against a trustee 
and the trust relation established, the 
cestui que trust is entitled to a com- 
plete accounting.” Talbot v. Automo- 
bile Identification Underwriters, 43 
S.W. (2d), 220;-221, 163 Tenni256. 


[b] Refusal to account on de- 
mand, and denial of the right there- 
to of the party demanding the ac- 
count, is a breach of trust.. Knowl- 
ton v. Fourth-Atlantic Nat. Bank, 171 
N.E. 721, 271 Mass. 343. 


[c] Absence of specific directions 
in the trust instrument as to when 
and in what manner the trustee shall 
render his accounts simply leaves that 
matter to be determined by construc- 
tion under the ordinary rules of law, 
and does not relieve the trustee from 
the duty of accounting nor render 
the disposition void. Orr v. Yates, 
70 N.B. 731, 209 Ill 222. . 


[d] After destruction of subject 
matter by trustee.—The trustee can- 
not end his relations to the benefi- 
ciary by destroying the identity of 
the subject of the trust, but is liable 
to account in equity to the beneficiary 
for the loss. Harrigan v. Gilchrist, 
99 N.W. 909, 121 Wis. 127. See Alex- 
ander v. Fidelity Trust Co., 238 F. 
988 [rev on other grounds 243 F. 162, 
156 C.C.A. 28] (to same effect, where 
the res was sold and the proceeds dis- 
tributed). ; 


[e] Mere offer to permit inspection 
of books is not a sufficient accounting 
to discharge this duty. Randall v. 
Burrowes, 11 GrantCh. (Ont.) 364. 


[f] Other beneficiaries should not 
bo made to suffer for the trustee’s der- 
elictions in this regard, unless they 
have received more from the trust es- 
tate than they are entitled to. Barnes 
v. Century Sav. Bank, 144 N.W. 367, 
165 Iowa 141. 

{g] Trusts to maintain, support, 


or educate.—(1) Where property is 
given to a parent, or one standing in 
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ness of the 


loco parentis, with directions to edu- 
cate or maintain their children, on 
the fulfillment of the trust, no account 
can be demanded, such a disposition 
being among that class of provisions 
which are considered as gifts to the 
first taker coupled with a duty (Mack- 
net v. Macknet, 27 N.J.Eq. 594; Hora 
v. Hora, 33 Beav. 88, 55 Reprint 300; 
Leach v. Leach, 13 Sim. 304, 36 Eng. 
Ch. 304, 60 Reprint 118; Hadow v. 
Hadow, 9 Sim. 438, 16 Eng.Ch. 438, 59 
Reprint. 426. See In re Evans, 26 
Ch.D. 58 [duty of a cotrustee, who 
was also a coguardian, when income 
from the trust estate is shown to have 
been paid over to another coguardian 
and cotrustee to whom the support 
and maintenance of the beneficiaries 
is intrusted]; Tilly v. Simpson, Mose- 
ly 244, 25 Reprint 374 [holding that, 
where lands are devised to maintain 
an infant until twenty-three, and then 
to account, he,shall not have an ac- 
count until he attains twenty-three, 
unless the trustee be insolvent]. But 
seo Wainford v. Heyl, L.R. 20 Eq. 321 
[contrary result in a case in which, 
apparently, the trustee to receive and 
apply the trust estate for the pur- 
poses named, did not stand in loco 
parentis to the beneficiary]), (2) at 
least until the time appointed for the 
termination of the trust by the instru- 
ment creating it where that instru- 
ment places control in the hands of 
the trustee independent of supervision 
by the court (In re Whitman, 22 Ill. 
511). (38) The effect of the rule has 
been limited, however, to cases where 
the income is given for the purposes 
named without any indication of a 
contrary intention in the instrument 
of trust; and, where there is an ex- 
pression of an intention that the in- 
come for maintenance and education 
should be held in trust, it has been 
held that an accounting may be had as 
to such income, even though from it 
the maintenance and support of the 
beneficiary are to be provided. Speck- 
art v. Schmidt, 190 FF. 499, 111 €.C>A. 
331. See Libbett v. Maultsby, 71 N.C. 
345 (to same effect); Cantwell v. Hig- 
gins, 1 Jur. 791 (trust to apply part 
of income for support and mainte- 
nance of beneficiaries and to accumu- 
late the balance to be paid over to 
the beneficiaries when they attained 
majority). 


Duty of husband to account for 
wife’s separate property held in trust 
see Husband and Wife § 515 text and 
notes 55, 56. 


46. See cases infra this note. 


[a] Although trust deed relieves 
trustee from duty to account, if it re- 
fers to contract whereby the prop- 
erty is conveyed specifically for the 
use and benefit of the beneficiaries, 
the trustee undertaking therein to 
apply the revenues of the trust for 
that purpose, while no accounting can 
be had as to the propriety or character 
of the disbursements if any are made 
in fulfillment of the purposes declared, 
nevertheless, despite the provision of 
the trust deed, there must be an ac- 
counting by the trustee if the latter 
retains the proceeds for his own use 
and wholly fails to apply them or any 
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of making proof as to the management of the estate 
does not relieve the trustee from the duty to ae- 
count;°° nor, inasmuch as the account need not be 
prepared by the trustee personally but may be pre- 
pared by an attorney or accountant,®! does the ill- 
trustee.>? 
relieve the trustee from the duty to account that 
he relies on the assurances of his attorney that no 
trust has been created,®? nor that the instrument 
creating the trust is invalid for uncertainty where 


Neither is it sufficient to 


part of them for the benefit of the 
named cestuis. Boden y. Johnson, 47 
S.W.(2d) 155, 226 Mo.App. 787. 


_{b] Trust created by noninterven- 

tion will may be subject to final ac- 
counting under the terms of Prob. 
Code § 92, providing for final account- 
ing under nonintervention wills, which 
governs every case in which the ex- 
ecutor or trustee under such a will 
has not fully executed the trust be- 
fore the statute took effect, the ob- 
ject of the statute being to provide 
record title of the estate distributed, 
a thing beneficial to all concerned and 
not inimical to the powers of -the ex- 
ecutor or trustee to carry out the 
trust created by the will. Cornett v. 
West, 173 P. 44, 102 Wash. 254. 


{c] In Quebec a testamentary pro- 
vision, relieving a fiduciary legatee 
from any duty to account, has been 
held valid. Valois v. De Boucher- 
ville, [1929] 3 Dom.L.R. 801 [aff 42 
Que.K.B. 319]. 


47. Cal.—Purdy v. Johnson, 163 P. 
893, 174 Cal. 521; Green v. Brooks, 22 
PS4o eS eeCalwazce 


Ill.— State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 Ill. 188. 


Mass.—Knowlton y. Fourth-Atlan- 
ie Nat. Bank, 171 N.E. 721, 271 Mass. 


Mich.—Pomeroy v. Noud, 108 N.W. 
498, 145 Mich. 87. 


N.Y.—Helms v. Goodwill, 64 N.Y. 
ie [rev 2 Hun 419, 4 Thomps.&C. 


See U. S. v. Gillespie, 9 F. 74; Ehlen 
v. Ehlen, 63 Md. 267; Wooden v. Kerr, 
51 N.W. 937, 91 Mich. 188 (all three to 
same effect). 


And see case infra this note. 

[a] Although trustee is exercising 
discretion vested in him discreetly and 
in good faith, the beneficiary has a 
right to call on him to disclose the 
nature and character of the property 
constituting the trust fund, to show 
the income derived therefrom and 
the expenses to which the trustee is 
subjected in its management. Han- 
cox v. Wall, 28 Hun (N.Y.) 214. 


48. Green v. Brooks, 22 P. 849, 81 
Cal. 328. 


49. Richardson vy. 
App.D.C. 209. 


50. Bennett v. Weber, 154 N.E. 105, 
323 Ill. 283. 


[a] Lack of knowledge as to meth- 
od according to which some of the 
property should be classified for the 
purposes of the accounting does not 
excuse a failure to keep proper ac- 
counts, the trustees being allowed 
counsel to advise them and, if neces- 
sary, the directions of a court of equi- 
ty in that regard. Waterman y. Ald- 
en, 32 N.E. 972, 144 Ill. 90 [rev 42 Ill. 
App. 294]. 


51. In re Buchanan’s Hstate, 171 
N.Y.S:. 953. 


52. In re Buchanan’s Estate, supra. 


53. Knowlton vy. Fourth-Atlantic 
Nat. Bank, 171 N.H. 721, 271 Mass. 343. 


Van Auken, 5 
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he has actually taken over and assumed responsi- 
bility for the subject matter of the trust.°* A prior 
offer by the trustee to convey the property to the 
beneficiary and another does not defeat the bene- 
ficiary’s right to an accounting;>> nor does the 
trustee’s tender of a portion of the fund, less than 
the beneficiary is entitled to demand, or a mere offer 
of compromise.°® The right to an accounting, how- 
ever, is not absolute, but is one which should be 
accorded on principles of equity alone.®*7 Where 
the party demanding an account is one entitled to 
do so,°* the trustee has no right -to condition his 
furnishing it on acts to be done or obligations to be 
undertaken by such party.®® While it is thus the 
duty of a trustee at all times to have his accounts 
ready,°° to afford all reasonable facilities for their 
examination and inspection,®? and to give full in- 
formation whenever required,°? he is not, as a gen- 
eral rule, obliged to prepare copies of his accounts 
for the parties interested.®* 
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[§§ 778-779 


Express exemption from duty to account may 
validly be made in the instrument creating the trust 
and is, for the duration of the trust, a part of the 
law of the administration;** nevertheless, if there 
is fraud in the performance by the trustee of his 
duty, he is still liable to account,®> as he is also 
after: the expiration of the term of the trust, at 
least where the trust instrument manifests an ex- 
pectation that there will be an unexpended balance 
of the estate at that time and an intention that it 
shall be distributed to those who have been the ben- 
eficiaries under the trust}®® 


[§ 779] 2. Time for Accounting. It is sometimes 
provided by statute that trustees shall file their 
account at prescribed intervals,®* or that they may 
do so.°* Such statutes, if limited to particular kinds 
of trustees, do not apply to trustees of a different 
character.°® Moreover, the instrument creating the 
trust may itself determine the time when the account 


54. Knowlton y. Fourth-Atlantic 


Nat. Bank, supra. 


55. Home Inv. Co. v. Strange, 207 
S.W. 307, 204 S.W. 314, 109 Tex. 342. 


56. Cresap v. Brown, 96 S.E. 66, 82 
W.Va. 467. 


57. Woodbridge v. Bockes, 63 N.E. 
362, 1170 N.Y. 596. 


58. Who may require accounting 
see infra §§ 780-783. 


59. In re Williams, 26 T.L.R. 604. 
60. See supra text and note 43. 


61. Wylie v. Bushnell, 115 N.E. 618, 
277 Ill. 484; Warner v. Mettler, 103 
N.E. 259, 260 Ill. 416 [aff 176 I1]l.App. 
473]; White v. White, (Tex.Civ.App.) 
15 S.W.(2d) 1090 [dism (Commn.App.) 
25 S.W.(2d) 826]; Sandford v. Porter, 
16 Ont.A. 565. See Weber’s Est., 14 
Pa.Dist. 126 (recognizing rule). 


62. See supra text and note 45. 


63. White v. White, (Tex.Civ.App.) 
15 S.W.(2d) 1090 [dism (Commn. App.) 
25 S.W.(2d) 826]; Sandford v. Porter, 
16 Ont.A. 565. 


[a] Extent of rule.—Cases may be 
imagined where it would be reason- 
able to require, and when it might 
be the duty of the trustee to furnish, 
statements of account, as, for exam- 
ple, when the cestui que trust or the 
principal lives at a distance from 
where the trust affairs are being car- 
ried on, or in a foreign country; in 
such a case it would be the duty of 
a trustee to give all reasonable infor- 
mation and explanations by letter; 
and even, if requested, but of course 
at the expense of the cestui que trust, 
to prepare and transmit accounts and 
statements; but every case must de- 
pend on its own circumstances, and 
must be governed by reason and com- 
mon sense. Sandford y. Porter, 16 
Ont.A. 565. 

[b] Rendering account does not 

“mean the preparation by the trustee 
of a copy of the trust account and its 
delivery to the cestui que _ trust. 
Sandford v. Porter, 16 Ont.A. 565. 

64. Burch y. Gaston, 62 So. 508, 182 
Ala. 467. 


65. Burch v. Gaston, supra. 
66. Burch v. Gaston, supra, 


67. See statutory provisions; 
cases infra this note. 


[a] In Alabama ordinarily trus- 
tees must account on annual settle- 


and 


ments “as to the management and sit- 
uation of the estate.” Wilson v. 
Kenieht, 1eAla. #279, 13: 


[b] In Connecticut (1) Gen. St. §§ 
383, 384 require trustees, with cer- 
tain exceptions, annually to render to 
the court of probate having jurisdic- 
tion, their accounts, embracing an in- 
ventory of the estate held by them, 
how it is invested, and the items of 
income and expenditure. Hooker v. 
Goodwin, 99 A. 1059, 91 Conn. 463, Ann. 
Cas.1918D 1159; Jones vy. Downs, 72 
A. 589, 82 Conn. 338. See Parsons v. 
Lyman, 18 F.Cas.No. 10,780, 5 Blatchf. 
170, 32 Conn. 566 (noticing require- 
ment). (2) It is ordinarily not es- 
sential to the requirement of an an- 
nual accounting that the probate court 
demand it, nor is the trustee’s duty 
contingent on any order to account, 
even though the statute provides that 
the courts of probate shall require 


‘Such account, especially in view of a 


provision that as to estates of less 
than five hundred dollars value an 
account shall be rendered only when 
required by the probate court. Prin- 
dle v. Holcomb, 45 Conn. 111. (3) 
These sections are intended primarily 
to impose on the trustee the statutory 
duty of filing his account annually 
and on the court of seeing that this 
account is observed and does not add 
to nor limit the court’s existing pow- 
er to order an accounting at its dis- 
cretion. Appeal of Morse, 102 A. 586, 
92 Conn. 286. 


[ce] In Missouri L. (1911) p 430, 
providing that the court appointing a 
trustee to succeed one disqualified, 
resigned, or dead, shall have jurisdic- 
tion Over the trust estate and that 
every such trustee shall make annual 
reports to the court appointing him, 
has been held to apply to all trustees 
appointed before or after its enact- 
ment. McManus y. Park, 229 S.W. 
211, 287 Mo. 109. 


[d] In Ohio Rev. St. (1892) § 6328 
provides that any trustee under any 
last will, or appointed by competent 
authority, to execute any trust under 
such a will as often as once in two 
years, Shall render an account to the 
probate court of the county in which 
he was appointed, unless some other 
tribunal shall be designated by will 
for settlement of the trust or shail 
have acquired jurisdiction, but the 
statute has no application where a 
federal court has properly assumed 
jurisdiction. Herron v. Comstock, 
LOWE SO Pale CxAun 4 6G: 


[e] Im South Carolina the provi- 
sions of the act of assembly of 1824 
directing that “it shall be the duty of 
every trustee appointed by the court 
to make an annual return of the es- 
tate in his possession” apply to a 
trustee substituted by the ‘court in the 
place of a trustee appointed by the 
parties, who has surrendered a trust. 
Hx p. Mayrant, 18 S.C.Baq. 1. 


{f] Such statutes apply only to 
procedure, are entirely remedial in 
operation, and affect nobody’s exist- 
ing rights. McManus v. Park, 229 S. 
W. 211, 287 Mo. 109. 


68. See statutory provisions; 
cases infra this note. 


[a]. In New York (1) under Code 
Civ. Proc. § 2802, providing that a 
testamentary trustee or one substi- 
tuted for such trustee may file ac- 
counts annually, Code Civ. Proc. § 
2807, providing for a compulsory ac- 
counting by such trustee when the 
trusts have been or are ready to be 
executed, and Code Civ. Proce. § 2810, 
authorizing such a trustee, after the 
expiration of a year from probate of 
the will or when the trust has been 
or is ready to be executed, to apply 
for a settlement of accounts, the for- 
mer section has been held to relate 
only to annual or intermediate ac- 
countings, the latter two to final set- 
tlements, and it has been held that 
annual or intermediate accountings 
are appropriate to the period during 
which the trust continues but utter- 
ly inappropriate to an accounting ei- 
ther compelled or sought, after the 
trust period has expired and the trus- 
tee is ready for his final discharge. 
Runk v. Thomas, 94 N.E. 3638, 200 
N.Y. 447. See Eysaman v. Nelson, 140 
N.Y.S. 183, 195, 79 Misz. 304, 10 Mills 
294 [aff 150 N.Y.S. 1085, 165 App.Div. 
950] (stating that “there is no law 
requiring any annual accounting by a 
testamentary trustee’). (2) In cases 
where the trustees receive the an- 
nual income and render an account 
thereof and pay over the balance to 
the beneficiary each year, there is no 
occasion for a settlement before the 
court, and the law does not require 
the filing of annual accounts, although 
the rule may perhaps be different 
where the element of accumulation is 
involved. Matter of Mason, 98 N.Y. 
527. See In re Selleck, 19 N.E. 66, 
111 N.Y. 284 (to same effect). 


69. See case infra this note. 


[a] Thus it has been held that an 
act requiring triennial accounts to be 


and 


Fer later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 779-780] 


must be rendered,’® in which case trustees must 
make reports at such times as the instrument. under 
which they are acting requires.7: In the absence 
of applicable statutory provision or of a provision 
in the instrument declaring the trust, an account 
must be given at such time as the court having ju- 
risdiction may direct,7* or when it is legally re- 
quired or requested by one entitled to demand it,*? 
or within a reasonable time thereafter,’* without 
postponement by reason of the fact that the assets 
of the trust are of fluctuating value or that other 
funds may come into the trustee’s hands as a re- 
sult of pending litigation,’® and that it is at all 
times within a beneficiary’s power to compel the fil- 
ing of an account by eitation from the court hav- 
ing jurisdiction;*® there may be repeated accounts 
rendered from time to time and repeated actions for 
an account of the trust.77 The existence of statutes 
prescribing periodical accounts has been held not to 
impair the court’s power to require, or the trustee’s 
duty to furnish when ordered, such additional ac- 
counts intermediate the periods fixed by statute 
as the court, in the exercise of a proper discretion, 
may think necessary.78 On the completion of the 


filed by trustees appointed to take 
charge of the property of persons who 


pone 
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indefinitely an accounting for 
property coming to him as executor, 
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trustee’s duties, he is to render an account without 
a request or demand for it. 


Final account may be ordered, it has been held, 
prior to the determination of the question as to 
whom the funds to be distributed are payable.®° 


Commencement and termination of duty. The 
trustee’s obligation to account does not arise until 
after his receipt of the fund to be accounted for.*! 
He remains subject to be called to account until 
such time as the entire estate is finally disposed of, 
the trust is fully executed, and the court having 
jurisdiction of the accounts has, on a hearing, de- 
clared the correctness of the accounts.®? His la- 
bility to account as trustee does not cease on a con- 
version of the trust funds, as by a commingling with 
his own property, without the assent of the bene- 
ficiaries.84 


[§ 780] 38. Who May Require Accountings+—a. 
In General. Although it is the duty of the trustee 
to render an account,®®> and although any person 
possessing a sufficient interest in the trust estate 
may call on him to account,®® unless it appears clear- 


bound to account for any funds in 
his hands to the person entitled. 


have been absent for a specified period 
(Act April 11, 1879 [P. L. p 21]) does 
not apply to ordinary trustees. Web- 
er’s Estate, 14 Pa.Dist. 126; Casely’s 
Estate, 12 Pa.Dist. 46. 


70. See cases infra this note. 


{a] Thus, where the instrument 
expressly frees the trustee, during 
the continuance of the trust, from 
supervision and control of any other 
person or body, there is no duty to 
account until the time therein fixed 
for the termination of the trust. In 
re Whitman, 22 Ill. 511. See Tilly v. 
Simpson, Mosely 244, 25 Reprint 374 
(to like effect). 


{b] Possibility of posthumous is- 
- sue.—Where the trustees are directed, 
on the death of the life tenant, to dis- 
tribute the trust estate among his 
issue, they cannot be held to account, 
as on the termination of the trust, 
at a time after the life tenant’s death 
within which it is possible that post- 
humous issue may be born to him. 
Bergdoll’s Estate, 6 Pa.Dist. 7, 18 Pa. 
Co. 665, 13 Montg.Co. 72. 


71. Warner v. Mettler, 103 N.E. 259, 
260 Ill. 416 [aff 176 Ill.App. 473]. And 
see cases supra note 70. 


72. Warner v. Mettler, 103 N.E. 
259, 260 Ill. 416 [aff 176 Ill.App. 473]. 


73. Richardson v. Van Auken, 5 
App.D.C. 209; Knowlton v. Fourth- 
Atlantic Nat. Bank, 162 N.E. 356, 264 
Mass. 181; Farmers’ Loan, etc., Co. v. 
Pierson, 222 N.Y.S. 532, 130 Misc. 110; 
In re Wheeler’s Estate, 135 A. 252, 287 
Pa. 416; Harris v. Silvis, 86 Pa.Super. 
222: Mansfield’s Estate, 29 Pa.Co. 464. 
See White v. White, (Tex.Commn. 
App.) 25 S.W.(2d) 826 [dism_ (Civ. 
App.) 15 S.W.(2d) 1090] (holding a4 
beneficiary presently entitled to an 
accounting and therein overruling the 
decision of the intermediate court 
which had held that, at least where 
the trust is for a particular duration 
of time, there is no duty to account 
until the trust is finally determined 
and the beneficiary is not entitled to 
have it on demand). 


[a] Delay in settling accounts as 
executor does not authorize the trus- 
tee, serving also as executor, to post- 
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and an account may properly be or- 
dered from him as trustee, although 
his account as executor has not been 
settled. Teater v. Salander, 136 N.E. 
Silage OO uldeediies 


74 Randall vy. Burrowes, 11 Grant 
Ch. (Ont.) 364. 


75. Bergdoll’s Hst., 6 Pa.Dist. 7, 18 
Pa.Co. 665, 13 Montg.Co. 72. 


76. Casely’s Estate, 12 Pa.Dist. 46. 


77. Glover v. Holley, 2 Bradf.Surr. 
(N.Y.) 291; Chew v. Chew, 3 Grant 
(Fa.) 289. 


[a] “Final settlement.’’—The final- 
ity intended by the term “‘final settle- 
ment” refers to the conclusive char- 
acter of the accounting, which, being 
made on citation to all parties in in- 
terest, is a final and conclusive ad- 
justment up to that period. If assets 
are afterward realized, or there are 
continuing trusts, there may be sub- 
sequent accountings in respect to 
those matters. Glover vy. Holley, 2 
Bradf.Surr. (N.Y.) 291. 


[b] Status of intermediate ac- 
counts with reference to each other.— 
“Tt cannot, with reason, be said, that 
the rendering to, and approval by, 
the court of probate, of the annual 
accounts of trustees is a con- 
tinuous accounting, and thus a per- 
petual lis pendens, in that tribunal. 
Bach separate annual account is a 
distinct matter and each presentation 
to, and approval by, the court of pro- 
bate is a Separate proceeding.” Par- 
sons v. Lyman, 18 F.Cas.No. 10,780, 
5 Blatchf. 170, 32 Conn. 566. 


78. Appeal of Morse, 102 A. 586, 92 
Conn. 286. 


79. Harris vy. Silvis, 86 Pa.Super. 
221%, In re ‘Cary, 69 2A. Us65. 8 oVvite tale. 
See Warner v. Mettler, 103 N.E. 259, 
260 Ill. 416 {aff 176 Ill.App. 473] (rec- 
ognizing rule}. s 


[a] On appointment of substituted 
trustee, it is the duty of the prior 
trustee to account with his successor. 
Rowe v. Bentley, 29 Gratt. (70 Va.) 
756. 


{[b] On death of beneficiary of 
trust for life, the trustee is in duty 


Price v.. Boyce, 36 N.E. 766, 10 Ind. 
App. 145. 


80. Appeal of Morse, 
92° Conns 2816; 


[a] Nature of “final account.”—(1) 
“The account must precede the dis- 
tribution, and upon its allowance the 
amount remaining for distribution, is 
first known, when those to whom the 
trust belongs are known, the trustee 
may, after his final account, make dis- 
tribution to these beneficiaries, and 
thereafter file his account showing 
sueh payments. The account which 
precedes distribution is in our prac- 
tice called a final account, and it was 
in such sense the statute of 1911 used 
the term ‘final account’ . crane 
it precedes and is the basis for the or- 
der of distribution.” Appeal of 
Morse, 102 A. 586, 588, 92 Conn. 286. 
(2) Operation and effect of final set- 
tlement see infra §§ 859-861. 


81. Zebley v. Farmers’ Loan, etc., 
Co., 34 N.E. 1067, 139 N.Y. 461. 


82. McAdoo v. Sayre, 78 P. 874, 145 
Cal. 344. 


83. Alexander v. Fidelity Trust 
Con 249" Wasi 1.61 SCC eAr soe 


84. Parties to suit for compulsory 
accounting see infra § 795. 


Right of trustee to seek voluntary 
accounting see infra § 792. : 


85. See supra § 778. 


86. Ill.—Bennett v. Weber, 154 N. 
El0 bers ella 2ge. 


N.Y.-—Matter of McCarter, 94 N.Y. 
558: Hart v. Equitable Life Assur. 
Society of the United States, 158 N. 
Y.S. 1063, 172 App.Div. 659; Meeks v. 
Meeks, 100 N.Y.S. 667, 51 Mise. 538 
{rev on other grounds 106 N.Y.S. 907, 
122 App.Div. 461]. See Biddle Pur- 
chasing Co. v. Snyder, 96 NY.S 356, 
109 App.Div. 679 (to same effect); 
Cass v. Cass, 16 N.Y.S. 229, 61 Hur 460 
(dictum to same effect). 


Ohio.—Robson v. Evans, 
N.P.N.S. 326. 
S.C.—Tucker v. Palmer, 5 S.C. 47. 


Tex.—White v. White, (Commn. 
App.) 25 S.W.(2d) 826 [dism (Civ. 
App.) 15 S.W.(2d) 1090]. 


102 A. 586, 


13 Ohio 
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ly that such person is already fully informed as to 
the management and condition of the trust estate,°? 
the right to require such an accounting is limited to 
those having some interest in the trust or in the 
trust property.8& Persons who have no personal right 
or interest in a trust cannot demand an accounting 
or any other relief against the trustee;*® however, 
even though the trust instrument makes entirely 
diseretionary with the trustee the time and manner 
of payments from the estate or income to a bene- 
ficiary, the latter has a sufficient interest to entitle 


him to an accounting.®? 


See Cook v. Flagg, 255 F. 195 (to 
same effect). 


[a] Although minor child is bene- 
ficiary and a parent is the trustee, the 
relationship between the parties does 
not destroy the former’s right to re- 
quire an accounting. Boden v. John- 
son, 47 S.W.(2d) 155, 226 Mo.App. 787. 


- [b] Domand as result of undue in- 
fluence by third person.—It is not 
sufficient to ‘disentitle an interested 
party from requiring an account that 
the demand therefor is made at the 
instigation of a third person, who has 
obtained such domination over the 
beneficiary that the latter’s act is not 
the exercise of his own free will, the 
remedy being to have a guardian ap- 
pointed if he is incapable of looking 
after and protecting his property. 
Speckard v. Schmidt, 190 F. 499, 111 
CCrA Sol. 


{c] “ransferee or assignee of in- 
terest in trust estate (1) has a right 
to an accounting by the _ trustee 
(Wright v. Carly, 104 P. 1009, 11 Cal. 
325; Helms v. Goodwill, 64 N.Y. 642 
[rev 2 Hun 410, 4 Thomps.&C. 645]; 
Matter of Rogers, 16 N.Y.S. 197, 2 
Conn.Surr. 639), (2) and it is imma- 
terial that complainant paid nothing 
for the assigned interest (Henderson 
v. Sherman, 11 N.W. 153, 47 Mich. 
267). (3) Right of assignor or trans- 
ferror see infra § 782 text and note 17. 


[d] Where trustee’s agent contin- 
ues to act after his death and until 
appointment of successor (1) at the 
happening of which it accounts to 
such successor, even if the agent 
thereby technically assumes as to the 
intervening period something of the 
liability of a trustee de son tort, a 
beneficiary, especially one possessing 
only a minor interest in the trust es- 
tate, cannot compel it to account. 
Scott’s Estate, 29 Pa.Co. 402. (2) 
Right of successor in trust to require 
accounting see infra § 785 text and 
notes 9-11. (3) Liability of trustee’s 
agent to account generally see infra 
§ 784 text and notes 42, 43. 


{e] Where trust property was 
properly seized by alien property cus- 
todian and sold by him to others, the 
custodian or those taking under him 
had a right to demand an accounting 
against the trustees. In re Isen- 
berg’s Hst., 28 Hawaii 590. 


87. Cochrane v. Adams, 14 N.W. 
681, 50 Mich. 16. 


Effect of full information on right 
to demand accounting see infra text 
and notes 95, 96. 


88. McAdoo v. Sayre, 78 P. 874, 145 
Cal. 344; Matter of Ranney, 123 N.Y.S. 
542, 138 App.Div. 755. 


[a] Determination of interest.— 
(1) The general rule has been laid 
down that a court has the power to 
determine, in a proceeding to secure 
an accounting, who are the persons 
entitled as beneficiaries. McAdoo vy. 
Sayre, 78 P. 874, 145 Cal. 344. 
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Contingent or reversionary interest as basis of 
right. By statute in a number of jurisdictions the 
right to require an accounting 1s expressly recog- 
nized as appertaining, more or less generally, to 
persons possessing an interest contingent in na- 
ture;91 and, apart from any statute, trustees may , 
be required to account, it has been held, at the in- 
stance not only of the cestui que trust or of those 
having a vested or even a contingent interest there- 
in, but also, in a proper case, by those having an 
estate in reversion;?? however, a person only con- 


tingently interested has no standing to require an 


Matter of Rogers, 16 N.Y.S. 197, 2 
ConnolySurr. 639 (holding that, un- 
der Code Civ. Proc. § 2812, the surro- 
gate’s court has power to pass on the 
validity of an assignment where the 
right of one claiming an accounting 
as assignee is put in issue on that 
seore). (2) But it has been held that, 
where the right to compel a trustee 
to account depends on the construc- 
tion of a will, and the will is not free 
from doubt, and where proper steps 
have been taken for the construction 
of the will, where all interested may 
be made parties, the proceeding for 
an accounting should not proceed un- 
til it shall have been judicially de- 
termined in the pending action to 
construe the will that the right to 
compel an accounting exists in favor 
of the party seeking to assert it. 
Matter of Ranney, 123 N.Y.S. 542, 138 
App.Div. 755. 


83. McAdoo v. Sayre, 78 P. 874, 145 
Cal. 344; Copeland v. Bruning, 87 N. 
E. 1000, 88 N.E. 877, 44 Ind.App. 405; 
Sherman v. Burnham, 6 Barb. (N.Y.) 
403; McCabe’s Appeal, 22 Pa. 427. 
See Matter of Kirby, 100 N.Y.S. 155, 
113 App.Div. 705. (where property was 
left in trust, charged with the pay- 
ment of a named sum annually to a 
third person, such third person had 
no standing to require an accounting 
at a time when his income was fully 


paid up)... And see cases infra this 
note. 
[a] Acquisition, after commence- 


ment of suit, of interest in trust es- 
tate, does not entitle one acquiring 
it to claim an accounting. Killinger 
v. Hartman, 31 N.W. 918, 21 Neb. 297. 


[b] Beneficiary asserting invalid- 
ity of the provision whereon his in- 
terest, if any, in the trust estate rests, 
cannot at the same time use that 
interest to make out his right to sue; 
he must unequivocally elect to ac- 
cept the benefit purported to be given 
him and refrain from disputing its 
validity in order to show an interest 
which entitles him to demand an ac- 
counting. Chipman y. Montgomery, 
63 N.Y. 221 [aff 4 Hun 739]. 


[c] Settlor, reserving no right in 
the trust estate, has been held not to 
be so entitled. Tucker y. Palmer, 5 
S.C.L. 47. 


$0. Barbour v. Cummings, 
660, 26 R.I. 201; 


58 A. 
Rinker’s Adm’r v. 


Simpson, (Va.) 166 S.E. 546. 

91. See statutory provisions; and 
cases infra this note. 

[a] In New York under Code Civ. 


Proc. § 2514 subd 11, providing that 
a person contingently interested in the 
estate is entitled to an accounting 
whenever his interest is made to ap- 
pear by a duly verified petition, un- 
less he has been excluded by judg- 
ment decree, or other final determina- 
tion from which no appeal is pending, 
where a will created a trust and pro- 
vided for the payment of the income 


See'to a named beneficiary and further 


that the trustees might convey to him 
the estate at their discretion, but if 
they did not do so during his life- 
time that they should pay the fund 
to others named, one of the latter is 
entitled to an accounting after the 
death of the_ first taker, where there 
was nothing showing payment of the 
corpus to him in his lifetime. Dori- 
ty v. Dority, 57 N.Y.S. 1073, 40 App. 
Div. 236. 


(b] In Pennsylvania (1) it was 
held that a person having a merely 
contingent interest which might nev- 
er become vested was not entitled, 
under Act March 29, 1832 (P. L. p 208), 
to process to compel an appearance 
for the purpose of enforcing an ac- 
counting. Keene’s Appeal, 60 Pa. 504. 
(2) In consequence and to avoid the 
effect of this decision, the legislature 
passed Act April 17, 1869 (P. L. p 70), 
providing that the owner of any con- 
tingent interest in the personal prop- 
erty of any decedent may compel an 
accounting by the custodian, such act 
being constitutional as being only the 
extension of a remedy to existing 
rights. Keene’s Appeal, 64 Pa. 268. 
(3) The act has received a very lib- 
eral construction in order that full 
effect might be given to its purpose to 
protect contingent interests. In re 
Wagener. 43 A. 399, 191 Pa. 566. (4) 
If in any possible contingency the 
petitioner will be entitled to an inter- 
est, he must be held to come within 
the comprehensive words as well as 
tho clear intent and spirit of the act. 
Keene’s Appeal, 64 Pa. 268; Sloan’s 
Est., 7 Pa.Dist. 363. (5) Although the 
literal language of the act is limited 
to estates held by executors and ad- 
ministrators, the manifest purpose 
and spirit, which will be given effect, 
extend as well to cases where the 
estate is held by a trustee. Hart- 
man’s Appeal, 90 Pa. 203; Sloan’s Es- 
tate, 7 Pa.Dist. 363. (6) But, while 
there has been a latitude of construc- 
tion to protect contingent interests, 
the act has not been and should not 
be extended to confer on one who has 
not a clear title to an interest the 
right to interfere in the management 
of a trust estate. In re Wagener, 
supra. (7) The interest to be pro- 
tected may be even remotely contin- 
gent, but the possession of an inter- 
est should be established with at least 
reasonable certainty, and a proceed- 
ing under the act should not be sus- 
tained when its manifest purpose is 
not to protect a right, but to establish 
one. In re Wagener, supra. (8) The 
provisions of the act of 1869 being 
limited to personal property, the ear- 
lier rule still applies to realty, and 
the owner of a contingent interest in 
real estate cannot compel an account- 
ing by a trustee of the particular es- 
tate therein. In re Wagener, supra. 


92. Furniss v. Furniss, 133 N.Y,S. 
535, 148 App.Div. 211. See Matter of 
Bartells, 96 N.Y.S. 579, 109 App.Div. 
586 (holding that the rule that any 
person interested absolutely or con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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accounting without showing some mismanagement or 
other facts giving rise to an inference of waste or 
that a property right under the trust is likely to 
be dissipated or wasted.°? Where the contingent 
interest comes to an end or is destroyed without the 
occurrence of the contingency stipulated, one in 
whose favor such a contingent interest existed there- 
tofore cannot make the trustee account.®4 


Beneficiary to whom full disclosure has been made. 
Where the trustee has at all times kept his records 
open for inspection and has furnished his accounts 
to a beneficiary for examination and inspection, 


fully and freely affording every opportunity for in-. 


formation, a beneficiary receiving such full diselo- 
sures and opportunity to investigate has no right 
to vex and harass the trustee by demanding an ac- 
counting,®® particularly when it appears from the 
facts that there is no balance to be distributed.®® 


[§ 781] b. Particular Persons. Interested per- 
sons, who may, in a proper cease, require a trustee 
to account, have been held to inelude heirs or dis- 
tributees,°* remaindermen,?® the duly appointed com- 
mittee of a lunatic beneficiary,®® the executor or ad- 
ministrator of a deceased cestui que trust, at least 
as to the period before the death of the latter, 
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estate,? although, as to this latter class, there is 
other authority to the contrary.? Ordinarily the 
next of kin of a living cestui que trust, has not such 
an interest, from the relationship, as will entitle 
him to file a petition for an accounting;* but, where 
the cestui is incompetent and the court, although 
without a formal appointment, has, in prior proceed- 
ings regarding the trust, recognized his next of kin 
as his “next friend,” the latter may, by virtue of 
that position, require the trustee to account.2- A 
residuary legatee may require the trustee under a 
trust involving a specific bequest created by the will 
to account.® 


Attorney representing beneficiary has the right to 
an accounting from the trustee.* 


Cotrustees. It has been held that one trustee may 
call on his cotrustee to account in a proper case.® 


Successive trustees or their representatives. There 
may be an accounting between an outgoing and an 
incoming trustee;® but, where the representatives 
of a deceased trustee render an account of the trust 
to the proper court, his successor in the trust is not 
entitled to a new accounting, in the absence of any 
allegation of fraud in procuring the former settle- 
ment, or that other money or assets have since been 


and, according to some authorities, 


tingently in a fund in the_hands of 
a testamentary trustee may petition 
for an accounting, which is expressly 
provided by statute for surrogates’ 
courts [Code Civ. Proc. § 2803], will 
also be apnlied in courts of equity); 
White v. White, (Tex.Commn.App.) 25 
S.W.(2d) 826 [dism (Civ.App.) 15 S. 
W.(2d) 1090] (holding that a vested 
right in a contingency confers on the 
possessor such an interest as to enable 
her to prosecute an action to preserve 
the integrity of the estate, which ac- 
tion may include a general account- 
ing). Compare Dutch v. Welpton, 237 
N.W. 579, 121 Neb. 480 (holding that, 
where minor heirs have a contingent 
interest in the estate of a decedent 
in the process of administration, the 
executor is the proper person to re- 
quire an accounting from decedent’s 
trustees, and, if he has not refused 
to do so, the contingent heirs cannot 
demand the accounting). 


93. Furniss v. Furniss, 133 N.Y.S. 
535, 148 App.Div. 211. 


94 Cutting v. Haskell, 120 A. 618, 
122 Me. 454. 


95. Gelbach’s Est., 11 Pa.Dist. 183. 
See Buchner v. Wait, (Tex.Civ.App.) 
137 S.W. 383 (to same effect); Kelley 
v. Holley, 22 Man. 601 (where there 
has been an accounting except as to 
some trifling amounts, the trustee 
need not account as to the whole es- 
tate but only as to Such amounts); 
and supra text and note 87. 


96. Weber’s Est., 14 Pa.Dist. 126. 


97. Fuller v. Fuller, 2 So. 426, 23 
Fla. 236; Ehlen v. Ehlen, 63 Md. 267; 
Holloway’s. Est., 1 Pa.Dist. 58, 11 
Pa.Co. 90, 29. Wkly.N.C. 438; Diehl v. 
Cotts, 37 S.B. 546, 48 W.Va. 255. See 
Smith’s Est., 8 Pa.Co. 581 (to same 
effect). 4 

98. Werborn v. Austin, 77 Ala. 381; 
Mason’s BEst., 12 Pa.Dist. 324; Shoch’s 
Estate, 15 Phila. (Pa.) 519. And see 
supra § 780 text and notes 91-94. 


[a] Right is not impaired by the 
provisions of Act June 38, 1893 (P. L. 
273), authorizing one holding such 
an interest to request a detailed state- 


creditors of the | received.1® The 


ment of the securities in which the 
estate is invested, the two rights be- 
ing alternative. Mason’s Est., 12 Pa. 
Dist. 324. } 


Roversioners see supra § 780 text 
and note 92. 


99. Ex parte Nicholas, 121 A. 627, 
142 Md. 601 [foll Wilmer v. Baltimore 
Trust Co., 121 A. 632, 142 Md. 615]. 


1. Brown v. Ricks, 30 Ga. 777; In 
re Ralph’s Estate, 155 N.Y.S. 147, 91 
Misc. 373, 15 Mills’ 183 [aff 160 N.Y.S. 
1143]; In re Wheeler’s Estate, 135 A. 
252, 287 Pa. 416; Boyd’s HEst., 28 Pa. 
Co. 426. See Price v. Boyle, 229 S.W. 
206, 287 Mo. 257 (recognizing rule). 


2. Woddrop v. Weed, 26 A. 375, 154 
Pa. 307, 35 Am.S.R. 832; Baskin’s Ap- 
peal, 34 Pa. 272. But see Lodge’s 
Est., 11 Pa.Dist. 364 (holding that, 
where the debt is denied, an account 
will not be ordered unless the debt is 
clearly established and it is shown 
that, under the terms of the trust, the 
trustee was authorized to bind the 
estate for its payment and that it was 
contracted with him in his fiduciary 
capacity and for the benefit of the 
trust). 


[a] Unsecured creditors.—Where a 
person engaged in business devises 
all his property to a trustee to conduct 
the business, and such trustee, be- 
coming insolvent, gives certain credi- 
tors a preference, the other creditors 
may file a bill to compel the trustee to 
account and for the ratable distribu- 
tion of the estate. Woddrop v. Weed, 
26 A. 375, 154 Pa. 307, 35 Am.S.R. 832. 


Assignees see supra § 780 text and 
note 86. 


3. Vanderpool vy. Willis, 37 N.J.Eq. 


4 Kuhler vy. Hoover, 4 Pa. 331. 
5. Kuhler v. Hoover, supra. 


6 Cavert v. Ferrell, 255 P. 62, 123 
Kan, 254. 


7. Kemp v. Burn, 4 Giffard 348, 66 
Reprint 740. 

[a] Offer to account to cestui per- 
sonally does not destroy his attor- 


personal representatives of a de- 


ney’s right to an accounting. Kemp 
v. Burn, 4 Giffard 348, 66 Reprint 740. 


8 Vose v. Galpen, 18 Abb.Pr. (N. 
Y.) 96.% Contra. Bartlett. va seca 
17 Abb.Pr. (N.Y.) 461 (opinion by the 
same judge at the same term of court, 
as the preceding case). 


[a] Reason for rule.—‘“‘This right 
to an account grows out of the rela- 
tion between the parties as trustees. 
Rian) Generally, trustees are not lia- 
ble for each others’ acts, but in case of 
culpable negligence, etc., they may 
be liable, and it may be important for 
their own protection, that they should 
Lyin. require an account from co- 
trustees.’”’ Vose v. Galpen, 18 Abb.Pr. 
GNSY. 179.6, m LOO: 


[b] Public trustee, in England, un- 
der Public Trustee Act (6 Edw. VII ¢ 
55 § 13), has the right to require an 
accounting by the trustee of an estate. 
In re Williams, 26 T.L.R. 604. 


9. Mitchell v. Colburn, 61 Md. 244, 
Compare Potter v. Hoppin, 10 Phila. 
(Pa.) 396, 32 Leg.Int. 66 (trustees 
wrongfully disposing of trust prop- 
erty are not entitled to an accounting 
against the transferors, taking with 
notice, who are liable to account as 
trustees de son tort to the cestuis and 
not to the trustees who have been 
derelict in duty). 


[a] On failure to appoint succes- 
sor, those beneficially interested in the 
estate may seek the accounting, and 
it is of no importance, therefore, as 
regards the enforceability of the duty, 
that there has been no such appoint- 
ment. Fogarty v. O’Reilly, 107 N.Y. 
S. 284, 56 Misc. 192 [aff 107 NuyY.S: 
H127,123 App; Div. 923% 


10. Reeves v. Davis, (N.J.Ch.) 3 
A. 881. 
[a] Facts held to show account- 


ing between trustee and predecessor's 
personal representative.—The accept- 
ance by a new trustee of a statement 
found among the papers of the de- 
ceased trustee, showing his receipts 
and disbursements on account of the 
trust estate, and the amount due by 
him to the trust, and the receipt of 
a dividend from the estate from the 
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ceased trustee are not entitled to an accounting from 
his suecessor.11 


Establishment of trust as to proceeds of existing 
trust. A beneficiary of a trust fund, who, by trust 
deed, appoints another as trustee of any funds due 
or to come to him from the preéxisting trust, cannot 
demand an accounting from the trustee in the prior 
trust, unless after refusal of a demand made on the 
trustee in the last created trust, such trustee during 
the continuance of his trust being the only one en- 
titled to demand an accounting from the trustee 
in the other trust;1? but, incident to the power of 
equity to give complete relief, the cestui in the first 
trust who is settlor of the later one may require 
an accounting by the trustee of the chief trust in the 
same suit by which he procures the dependent trust 
to be set aside.t® 


[§ 782] ¢. Loss of Right.1*¢ The right to an ac- 
counting may be lost by operation of an estoppel 
through acquiescence,?> as it may by release,’® or 
by a valid transfer or assignment of the benefici- 
ary’s full interest in the trust estate to a third per- 
son;!7 or the circumstances may be such as either 
to make an accounting unnecessary or improper to 
be decreed.t® Thus, when all persons possessing an 
interest under the trust have agreed that the trustee 
shall account to designated ones of their number, 
the others have no right to require an accounting 
until after a failure on his part so to account or 
a refusal or failure of the designated persons to 
require an accounting.19 Although assent by a ces- 
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tui, while estopping him, is not binding on his heirs 
after his death if their rights are given by the law 
independent of the ancestor’s will and they may de- 
mand an accounting despite his acquiescence,”° a 
beneficiary precluded from requiring an accounting 
in his own right cannot claim it as a representative 
of other persons possessing remote possible inter- 
ests in the estate.21_ To hold a cestui estopped on 
the grounds of acquiescence or ratification, actual 
and full knowledge of all material particulars and 
circumstances is indispensable, the cestui must be 
fully apprised of the acts ratified and of his legal 
rights in the matter, and the conduct invoked to 
show ratification must be clear and unequivocal, 
fairly indicating an intent to affirm the transac- 
tion.2?, A trustee may not force a beneficiary to ac- 
cept provision other than that made for him by the 
terms of the trust, and the-fact that the trustee 
attempts to create such an alternative arrangement 
does not cut off the right to an accounting of a 
beneficiary, who never accepts it and insists on his 
rights under the trust,?* nor can acceptance of ben- 
efits from the trustee individually and not in his 
fiduciary capacity at a later date at the will of the 
trustee and without the assent of the beneficiary 
be so transformed in character as to preclude the 
beneficiary from asserting his right to an account- 
ing.2* Where a release relied on as an estoppel has 
been obtained improperly, as by fraud, coercion, or 
duress, the trustee may be required to account de- 
spite the release.?2> <A release as to a described part 
only of the trust funds does not prevent the cestui 


deceased trustee by the new trustee, 
on the faith of such statement, which 
is not impeached, is equivalent to an 
accounting between the new trustee 
and the administrator of the deceased 


pete: Gorsuch v. Briscoe, 56 Md. 
We 
aa In re Scott, 51 A. 1023, 202 Pa. 
9. 
12. Preston v. Preston, 128 A. 292, 


102 Conn. 96. 


[a] Although interest of ancestor 
in proceeds of trust is vested in trus- 
tee, if the heir’s interest is not so 
placed in trust, the heir in person 
may compel an accounting of the 
trustee in the original funds without 
being affected by the scheme set up 
of a trustee for the proceeds. Hol- 
loway’s Est., 11 Pa.Co. 90, 1 Pa.Dist. 
58, 29 Wkly.N.C. 4388. 


13. Preston v. Preston, 128 A. 292, 
102 Conn. 96. 


14. Limitations or laches as bar to 
accounting see infra § 791. 


15. Alexander v. Fidelity Trust 
Goer 24gM He, (L6L0C.C.A.. 615. Wood- 
bridge v. Bockes, 63 N.E. 362, 170 N. 
Y. 596; Harsell v. Townsend, 123 N. 
Y.S. 787, 68 Misc. 235; Holloway’s 
Est., 1 Pa.Dist. 58, 11 Pa.Co. 90, 29 
Wkly.N.C. 438. 


[a] Tllustration.—Where _ testa- 
mentary trustees paid the income of 
the estate to the life beneficiary, 
which should have been applied on 
~taxes and interest on mortgage, and 
the remaindermen sued to compel an 
aceounting for such overpayments, 
but, where the remaindermen were 
of full age when the payments were 
made, and received their principal 
support from the life beneficiary, who 
was their mother, they could not com- 
pel the trustees to account for and 


| escence. 


\ 


again pay over the money so paid to 
their mother. Harsell v. Townsend, 
123 N.Y.S. 787, 68 Misc. 235. 


[b] Period subsequent to acqui- 
escence.— While the text rule is true, 
nevertheless the cestui’s acquiescence 
does not preclude him from requiring 
an accounting as to the management 
and condition of the estate since the 
last conduct manifesting such acqui- 
Holloway’s Estate, 1 Pa. 
ea 58, 11 Pa.Co. 90, 29 Wkly.N.C. 


16. Bennett v. Piatt, 96 A. 482, 85 
N.J.Eq. 4386 [aff 96 A. 895, .85 N.J.Eq. 
602]; Woodbridge v. Bockes, 63 N.E. 
362, 170 N.Y. 596; Magen v. Neiman, 
151 A. 796, 301 Pa. 164. 


[a] Beneficiary appointed as sub- 
stituted trustee (1) the original trus- 
tee having joined in the application, 
and thereupon releasing such original 
trustee, cannot seek an accounting in- 
dividually because of the release, nor 
as trustee either for those contin- 
gently interested whom he has induc- 
ed to sign similar releases, as their 
rights to accounting are lost thereby, 
nor for others with contingent inter- 
ests who have signed no releases, 
since his conduct has been in opposi- 
tion to their interests. Woodbridge 
v. Bockes, 63 N.E. 362, 170 N.Y. 596. 
(2) Eligibility of cestui to be trustee 
see supra § 337. 


[b] Full and fair voluntary ac- 
counting (1) out of court agreed to 
by a cestui capable of agreement may 
operate as an estoppel. Ingram v. 
Lewis, 37 F.(2d) 259 [cert den 51 S. 
Ct. 22, 282 U.S. 842, 75 L.Wd. 747]. 
(2) Private accounting between par- 
ties in general see infra §§ 792, 793. 


Construction, operation, and effect 
of releases generally see Release §§ 


57-89. 


aK Ball v. Carew, 13 Pick. (Mass.) 


Right of assignee or transferee see 
supra § 780 text and note 86 


18. Woodbridge v. Bockes, 63 N.E. 
362, 170 N.Y. 596; Nail v. Punter, 5 
Sim. 555, 58 Reprint 447. 


[a] Conveyance to trustee by ben- 
eficiary of the latter’s interest in the 
trust estate, as security for the for- 
mer personally, releases the trustee 
from the obligation to account. Cope- 
land v. Bruning, 87 N.E. 1000, 88 N.E. 
877, 44 Ind.App. 405 [foll Copeland 
NOR Le 87 N.E. 1004, 45 Ind.App. 


Right of beneficiary to whom full 
opportunity for information has al- 
ready been accorded see supra § 780 
text and notes 95, 96. 


19. Buchner v. 
App.) 137 S.W. 383. 


20. Ehlen v. Ehlen, 63 Md. 267. 


21. Copeland vy. Bruning, 87 N.E. 
1000, 88 N.BE. 877, 44 Ind.App. 405 
{foll Copeland v. Bruning, 87 N.E. 
1004, 45 Ind.App. 711]. See Wood- 
bridge v. Bockes, 63 N.E. 362, 170 N. 
Y. 596 (to same effect). 


22. Smith v. Cotting, 120 N.E. 177, 
231 Mass. 42; Jones v. Jones, 2 N.Y.S. 
844, 50 Hun 603. 


23. Alexander v. Fidelity Trust 
Cone2 40 Rs L6deCrCr Anos 


24 Alexander v. Fidelity Trust 
Co., supra. 


25. Ingram v. Lewis, 37 F.(2d) 259 
[cert den 51 S.Ct. 22, 282/°UiS. 1842)°75 
L.Ed. 747]. 


Validity of releases generally see 
Release §§ 24-56. 


Wait, (Tex.Civ. 
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from requiring an account as to a part not included 
within the terms of the release.?® Similarly accept- 
ance of benefits, with consequent estoppel, as to part 
of the trust estate does not preclude a beneficiary 
from demanding an account as to other parts there- 
of.27. A mere agreement after the expiration of the 
trust that the trustee may for a while continue to 
hold the property and may use it for his own ben- 
efit is not necessarily a waiver of an accounting but 
may be only a postponement thereof, in which case 
it may still be required.?§ 


Conduct of cestui during minority, it has been 
held, will not estop him from demanding an account- 
ing after he comes of age.?° 


Waiver of answer under oath. The right to an 
accounting is not affected by a waiver of an answer 
under oath.®° 


[§ 783] d. Right of Court Acting of Its Own 
Motion. A court of competent jurisdiction in mat- 
ters regarding trustee’s accounts*! may, of its own 
motion, require an accounting of a trustee,?? par- 
ticularly where such trustee 1s an appointee of the 
ecourt.22 The fact that an application for an ac- 
counting has been made by persons possessing no 
sufficient interest to entitle them to one does not 
affect this independent power of the court.** The 
exercise of the power is especially appropriate where 


26. Hart v. Equitable Life Assur. 
Society of the United States, 158 N. 


TRUSTS | 


property and hold the proceeds for 
a debtor if he should not be paid by 
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serious reflections are made on the conduct of the 
Eristes 


[§ 784] 4. Who May Be Required To Account?® 
—a. In General. Only a person occupying the posi- 
tion of trustee can be required to account as such.?* 
Thus other beneficiaries under the trust cannot be 
required to account,*® at least unless it appears that 
such other beneficiaries received more than their 
share of the trust estate.°® Persons named to be 
trustees in the event of the occurrence of a speci- 
fied contingency, which never happens, cannot be 
held to account, as trustees, even though actually 
recelving in another capacity the property forming 
the subject matter of the proposed trust.4° The 
creditors of a fiduciary are not subject to account as 
trustees for profits from funds of the trust estate 
loaned to them.*+ Except where he goes beyond the 
character of agent and in fact assumes the relation- 
ship of, or becomes chargeable as, trustee,*? a mere 
agent of a trustee is generally accountable only to 
the trustee, and cannot be held to account to the ces- 
tui que trust,#* even though the agent was nominat- 
ed in the trust instrument as a cotrustee if he re- 
nounces the trust and acts only as an agent of 
his contemplated cotrustee, who does qualify.** On 


.the other hand, any person who assumes the char- 


acter of a trustee incurs a trustee’s liability to ac- 
count,*® regardless of the fact that he acts without 


trusts affecting the property| 


Arch- 
er v. Lavender, Ir.R. 9 Hq. 220. 


Y.S. 1063, 172 App.Div. 659. 


27. Schneider v. Hayward, 121 N. 
BH. 76, 231 Mass. 352. See Wooden v. 
Kerr, 51 N.W. 937, 91 Mich. 188 (hold- 
ing that, where a trustee is also an 
executor of the will which made him 
trustee, the cestui que trust is not 
estopped to require the trustee to ac- 
eount by the fact that the administra- 
tor cum testamento annexo, appoint- 
ed after the resignation of the trus- 
tee from the executorship, has ren- 
dered his final account, and turned 
over to the cestui que trust such prop- 
erty as he had received). 


28. Stockwell v. Stockwell’s Es- 
tate, 105 A: -30; 92: Vt. 489. 

29. Jones v. Jonas, 2 N.Y.S. 844, 
50 Hun 603, 

Immunity of infants from estoppel 
generally see Infants §§ 33-35. 


Cochrane v. Adams, 14 
Mich. 16. 


See infra §§ 787-790. 


32. Holbert v. Jackson, 235 N.Y.S. 
642, 134 Mise. 618; Vincent v. Mac- 
Millan, 146 S.E. 869, 149 S.C. 227. 

33. Vincent v. MacMillan, supra. 


34. Holbert v. Jackson, 235 N.Y.S. 
642, 134 Misc. 618. 


35. Holbert v. Jackson, supra. 


36. Parties to suits for accounting 
see infra § 795. 


37. Webb v. Webb, 104 N.W. 438, 
130 Iowa 457; In re Collins, 39 N.E. 
629, 144 N.Y. 522. And see cases in- 
fra notes 38-44, . 


38. Barnes v. Century Sav. Bank, 
144 N.W. 367, 165 Iowa 141. See 
Webb v. Webb, 104 N.W. 438, 130 Iowa 
457 (recognizing rule). 

39. Barnes v. Century Sav. Bank, 
144 N.W. 867, 165 Iowa 141. 


40. See case infra this note. 


[a] Illustration.— Where two were 
appointed ‘as trustees to sell certain 


30. N.W. 
681, 50 
31. 


a certain date, but, before the date 
fixed, the property had been sold and 
the amount due paid to one of the 
two proposed as trustees in his capac- 
ity as attorney for the debtor, al- 
though the latter might perhaps be 
held to account for it as attorney, the 
two proposed trustees were not lia- 
ble to account for it in that capacity. 
Cole v. Boarman, 51 Md. 229. 


41. Speckart v. Schmidt, 190 F. 
499). TIAN Cr@cAse 33ic 
42. Lehmann y. Rothbarth, 111 


Tll. 185; Williams v. West, 2 Md. 174; 
Soar v. Ashwell, [1893] 2 Q.B. 390; 
Hardy v. Caley, 33 Beav. 365, 55 Re- 
print 408; Morgan v. Stephens, 3 Gif- 
fard :226,.66,.Reprint. 392°. Myler. v: 
Fitzpatrick, 6 Madd. 360, 56 Reprint 


1128. See Scott’s Estate, 29 Pa.Co. 
402 (recognizing rule); Pollard v. 
Downes, 2 Ch.Cas. 121, 22 Reprint 


876 (to the same effect, holding fur- 
ther that the fact that such a per- 
son has accounted to the originally 
named trustee does not relieve him 
of the liability to account). 


[a] Rule limited.—‘Cases of this 
character are all cases where there 
has been a breach of trust, or where 
the agent has injected himself into 
the estate in a commanding way.” 
Scott’s Estate, 29 Pa.Co. 402, 407. 


43. McKinley v. Irvine, 13 Ala. 
681; Smith v. Central Trust Co., 42 
N.Y.S. 740, 12 App.Div. 278 [aff 48 
INE, DDS mal Dae NV onssols SS COLUSBIS.U., 
29 Pa.Co. 402; Morgan v. Stephens, 
3 Giffard 226, 66 Reprint 392; Archer 
v. Lavender, Ir.R. 9 Eq. 220; Myler 
v. Fitzpatrick, 6 Madd. 360, 56 Re- 
print 1128. See Lehmann v. Roth- 
barth, 111 Ill. 185 (recognizing rule). 


[a] Assignment by trustee to 
agent of commissions as trustee does 
not alter the rule. Scott’s Est., 29 
Pa.Co. 402. 


[b] Inquiry should be had, never- 
theless, in a proper case, as to the 
circumstances attending the agent’s 
appointment and his knowledge of the 


Right of beneficiary to compel ac-~ 
counting by deceased trustee’s agent 
continuing to act until appointment 
of successor trustee see supra § 780 
text and note 86. 


44. Dove v. Everard, 1 Russ.&M. 
231,,.5 Bng.Ch.' 231, 39) Reprint 39 
Taml. 376, 12 Eng.Ch. 376, 48 Reprint 
149. 


45. Mich.—McBride v. McIntyre, 
51 N.W. 1113, 91 Mich. 406. 


N.J.—In re Ludlow’s Estate, 129 A. 
47:9) 3) Nid. 568. 


Pa.—In re Charles’ Est., 
per. 51. 


Vt.—Bailey v. Bailey, 32 A. 470, 67 
Vt. 494, 48 Am.S.R. 826. 


Eng.—Soar v. Ashwell, [1893] 2 Q. 
B. 390, 394. 


And see cases supra note 42. 


“The cases seem to me to decide 
that, where a person has assumed, ei- 
ther with or without consent, to act 
as a trustee of money or other prop- 
erty, i. e. to act in a fiduciary rela- 
tion with regard to it, and has in 
consequence been in possession of or 
has exercised control over such mon- 
ey or property he must dis- 
charge himself by accounting to his 
cestuis que trust for all such money 
or property.” Soar v. Ashwell, su- 
pra. 


[a] Such person is estopped to as- 
sert that he has not formally accept- 
ed the trust. McBride v. McIntyre, 51 
N.W. 1113, 91 Mich. 406. 


[b] Administrator with will an- 
nexed who assumes to act in capacity 
of trustee must account as such. In 
re Ludlow’s HEst., 129 A. 429, 3 N.J. 
Misc. 568. 


[c] Grantor of trust who under- 
takes to administer the trust himself 
is liable to account at the suit of the 
beneficiaries when the proper time 
aes Bobb v. Bobb, 4 S.w. 511, 89 

Ova 2 


99 Pa.Su- 
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legal authority.*® 


the trustee.>? 


settled.>*4 


Liability as trustee of person as- 
suming to act in such capacity gen- 
erally see supra § 161. 


46. Werborn v. Austin, 77 Ala. 381; 
Bailey v. Bailey, 32 A. 470, 67 Vt. 494, 
48 Am.S.R. 826; Wyllie v. Ellice, 6 
Hare 505, 67 Reprint 1264. 


{a] Trustee de facto (1) is liable 
to account just as a trustee de jure. 
Hennessey _v. Bray, 33 Beav. 96, 55 
Revrinz 302. (2) It is immaterial 
wrether his appointment was regu- 
lar or not. McDowell v. Brantley, 80 
Ala. 173; Noble v. Birnie, 65 A. 823, 
105 Md. 73; In re Charles’ Hstate, 99 
Pa.Super. 51. 


{[b] “rustee under voidable or in- 
valid instrument or appointment.— 
(1) A trustee under a voidable set- 
tlement cannot set up its invalidity 
as an excuse for not accounting. 
Jones v. Butler, 30 Barb. (N.Y.) 641, 
20 How.Pr. 189. (2) Where one takes 
possession of real property as trustee 
under a will which has been admit- 
ted to probate, and under that claim 
receives rents and profits, and it is 
finally determined that the will is in- 
valid as to real property, he is bound 
to account to the real owners for the 
rents and profits received. New York 
L. Ins., etc., Co. v. Schermerhorn, 52 
NGYES 2016535 (31.0 Div. 191+ [afl 55° INE: 
1098, 160 N.Y. 705]. (3) A person ap- 
pointed by the court as trustee and 
receiving money in that capacity can- 
not thereafter repudiate the court’s 
authority and refuse to account by 
declaring the. appointment invalid. 
In re Charles’ Est., 99 Pa.Super. 51. 


47. Bailey v. Bailey, 32 A. 470, 67 
Vt. 494, 48 Am.S.R. 826. 


48. Broderick v. Flannigan, 6 S.W. 
(2d) 8, 176 Ark. 1203; Thompson v. 
Ohl, 174 N.W. 446, 187 Iowa 654; Al- 
brecht v. Robert Dollar Co., 205 N.Y. 
S. 721, 123 Misc. 640 [mod 214 N.Y.S. 
796, 216 App.Div. 701]; Johnson v. 
Redfield, 272 P. 55, 149 Wash. 618. 
See Clark v. Clark, 101 A. 300, 87 N. 
J.Eq. 504 (to same effect). 


49. Woodbridge Vv. Saratoga 
Springs First Nat. Bank, 61 N.Y.S. 
258, 45 App.Div. 166 [aff 59 N.E. 836, 
166 NvY. 2387. 


50. Broderick & Calvert v. Flanni- 
gan, 6 S.W.(2d) 8, 176 Ark. 1203; 
Lightfoot v. Davis, 91 N.E. 582, 198 
N.Y. 261, 29 L.R.A.N.S. 119, 1389 Am. 
S.R. 817, 19 Ann.Cas. 747. See Bos- 
worth v. Allen, 61 N.E. 163, 168 N.Y. 
157, 85 Am/S.R. 667, 55 L:R.A. 751 
(where it was held that the directors 
of a corporation, while not technical- 
ly trustees, were liable in equity to 


Thus trustees by construction,*’ 
resulting trustees,#*® and, at least after their position 
as such as is established,*® constructive trustees’? 
have been held to be required to account in the same 
manner and to the same extent as other trustees. 
A purchaser with notice from a trustee may be re- 
quired to account for the trust property purchased, 
at least where the sale was in consideration of a 
discharge by the purchaser of a personal debt of 
However, a mere dry or nominal 
trustee is not subject to account,®? unless funds are 
shown to have been actually received by him.°* 
who has been appointed both executor and trustee 
is not relieved from his duty to account as trustee 
by the fact that his account as executor has been 
Such a person, who has acted toward the 
estate in a manner consistent with the obligations of 
a trustee, is estopped to claim that he acted only as 
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as trustee.°° 


One 


account the same as ordinary trustees 
for their conduct in the management 
of the corporation, and for the mon- 
eys they had received as a consider- 
ation for turning over the control of 
the corporation to third parties). 
Tucker v. Weeks, 163 N.Y.S. 595, 177 
App.Div. 158; Woodbridge v. Sara- 
toga Springs First Nat. Bank, 61 N. 
Y.S. 258, 45 App.Div. 166 [aff 59 N.E. 
836, 166 N.Y. 238]; Schafuss v. Betts, 
157 N.Y.S. 608, 94 Misc. 471. 


51. Towle v. Mack, 2 Vt. 19. 

52. Megginson v. Turner, (Cal.) 
55 P. 795; Tucker v. Cocke, 32 Miss. 
184; Sharswood v. McClellan, 2 Am. 
L.Reg: (Pa.) 572. 

53. Tucker v. Cocke, 32 Miss. 184. 

[a] For funds received as proceeds 


of the sale of property in which, if 
the trustee had continued to hold it, 
he would have only a naked legal title 
in trust, he must render an account 


to the equitable owner. MHallesy v. 
Jackson, 66 Ill. 139. 
54 Merritt v. Merritt, 67 N.Y.S. 


188, 33 Misc. 230 [aff 57 N.E. 1117, 161 
N.Y. 634]. See Wooden vy. Kerr, 51 
ely 937, 91 Mich. 188 (to same ef- 
ect). 


Liability to account of person hold- 
ing in dual capacity as executor or 
administrator and as trustee in gen- 
eral see Executors and Administra- 
tors § 2319. 


55. Wooden v. Kerr, 51 N.W. 937, 
91 Mich. 188. 


56. Mitchell v. Lenox, 1 Edw. (N. 
Y.) 428. 


57. U.S.—Alexander v. Fidelity 
Trust Co., 238 FE. 938 [rev on other 
grounds 243 F. 162, 156 C.C.A. 28]. 


Iowa.—Birks v. McNeill, 159 N.W. 
210, 177 Iowa 567. 


Ky.—Boreing v. Faris, 104 S.W. 
1022, 127 Ky. 67%, ol Ky... 12/65. 


N.J.—In re Thurston, 145 A. 110, 
104 N.J.Eq. 395. 


N.Y.—In re Miller’s Will, 178 N.E. 
555, 257 N.Y. 349; Lightfoot v. Davis, 
91_N.E. 582, 198 N.Y. 261, 29 L-R.A. 
N.S. 119, 1389 Am.S.R. 817, 19 Ann. 
Cas. 747; Fogarty v. O’Reilly, 107 N. 
Y.S. 234, 56 Misc. 192 [aff 107 N.Y.S. 
1127, 123 App.Div. 923]. 


Ohio.—Robson vy... Evans, 
N.P.N.S. 326. 


Pa.—Dunlap v. Dunlap, 
per. 602; 
190. 


13 Ohio 
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Walker’s Hst., 15 Pa.Dist. 
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executor and that he-cannot be ealled to account 


[§ 785] b. Successors and Representatives. Where 
new or substituted trustees have been appointed, 
it is they or the survivor of them who is required 
to account rather than the origina] trustees.°° 
the death of a trustee, where no successor has been 
appointed, the personal representative of decedent 
is under the duty of accounting under the trust,°* 
and this, although there may be surviving cotrustees, 
at least where the deceased trustee was permitted 
by the others to assume sole control and manage- 
ment of the estate.°§ 
hold jointly, with right of survivorship, after the 
death of one, the survivor or survivors remain under 
the duty to account®® whether the representatives 
of the deceased cotrustee have or have not account- 
ed for that. part, if any, of the trust estate sever- 


On 


However, where cotrustees 


Vt.—Merriam vy. Hemmenway, 26 
Vien: 
[a] Capacity in which accounta- 


le.-—In a jurisdiction, at least, in 
which it is expressly provided by 
Code (§ 3406) that an executor or 
administrator has no authority to act 
in a matter wherein his decedent was 
merely executor, administrator, or 
trustee, the personal representative 
of a deceased trustee is subject to ac- 
count personally and as an individu- 
al, and his accountability is not in 
his capacity as representative of the 
estate. Bivks v. McNeil, 159 N.W. 
210, 177 Iowa 567. 


[b] Statutory requirement of affi- 
davit that a claim against the estate 
of a decedent is just, and is unpaid 
(St. [1903] §§ 3870, 3872, 3874), is 
not an essential condition precedent 
to the demand for an accounting, the 
statute having no reference to such 
claims, wherein the amount is_ un- 
certain and the condition of the fund 
unknown to claimants. Boreing v. 
Faris, 104 S.W. 1022, 127 Ky. 67, 31 
Ky.L. 1265. 


Scope of accounting by trustee’s 
personal representative see infra § 
786 text and notes 88, 94, 


58. Biss’s Est., 16 Pa.Co. 405; Em- 
len’s Estate, 8 Pa.Co. 508; Shoch’s 
Estate, 15 Phila. (Pa.) 519. See Car- 
penter v. Gray, 37 N.J.Eq. 889 (to 
same effect). 


[a] Reason for rule.—The liabili- 
ty of the representative to. account 
rests on at least two grounds: First, 
he represents the deceased trustee, re- 
ceiving from his dead hands the mon- 
eys and other assets of the estate he 
had in his custody during his life, 
as well as his individual estate which, 
perhaps, may be called on to supply 
any deficit in the trust estate sec- 
ond, cotrustees, except on a legal de- 
fault being shown, are not primarily 
liable for assets received by their co- ‘ 
trustee and, should they account 
therefor, it will be an admission of 
the receipt of, and their personal lia- 
bility for, a fund never actually in 
their possession or under their con- 
trol. Emlen’s Estate, 8 Pa.Co. 508. 


[b] Surviving trustee also may be 
called on to render an account, it be- 
ing optional with the cestuis to call 
on either the representative of the 
deceased trustee, the surviving trus- 
tee, or both together. Walker’s Es- 
tate, 15 Pa.Dist. 525; Shoch’s Estate, 
15 Phila. (Pa.) 519. 


59. See case infra note 60. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 785-786] 


ally held by their decedent as trustee.®° 
mere fact that the representative has parted with 
the possession of the res does not relieve him of 
his duty to account,®! nevertheless that action may 
be of such a character or under such circumstances 
that it will operate to put an end to the duty to ac- 
Although the heir at law of a trustee of 
realty succeeds, at common law, to the trust at the 
death of his ancestor, because title to the legal es- 
tate descends on him,®* he becomes subject to ac- 
count as trustee only prospectively and for his own 
management of the trust, and has no concern with 
the accounts of his ancestor, the predecessor in the 


eount.®? 


60. Walkers’ Est., 15 Pa.Dist. 525. 


61. Alexander v. Fidelity Trust 
Co., 238 F. 938 [rev on other grounds 
243 RH. 1625 156 °C:C. A. 28). 


Liability to account as surviving 
destruction of trust estate generally 
see supra § 779 text and note 83. 


62. See case infra this note. 


[a] Thus, where the representa- 
tive converted the trust property into 
money and made distribution thereof, 
pursuant to an order of a court hav- 
ing jurisdiction over decedent’s es- 
tate and with notice to the cestuis, 
the liability to account was held to 
be at an end, being turned into a le- 
gal claim or one enforceable before 
courts having jurisdiction of the set- 
tlement of decedent’s estate. Fidelity 
Trust Co. v. Alexander, 243 F. 162, 
156 C.C.A. 28 [rev 238 F. 938]. 


63. See supra § 500. 


64 Baird’s Appeal, 3 Watts & S. 
(Pa.) 459. 


65. Charges and credits see infra 
§§ 803, 804. 


Scepe of liability of heir at law of 
trustee of real estate see supra § 785 
text and note 64. 


66. Du Bose y. Carlisle, 51 Ala. 
590. ’ 


[a] Where will limits accounta- 
bility of each of several cotrustees 
to funds actually received and held 
by him personally, a trustee need not 
account for funds never held by him 
which have been received by his co- 


trustees. In re Patrick, 29 A. 639, 162 
Par oi 5. 
67. U.S.—Lewis v. Ingram, 57 F. 


(2d) 463 [cert den 53 S.Ct. 16]. 


Cal.— McAdoo v. Sayre, 78 P. 874, 
145 Cal. 344, 


‘Tll.—Warner v. Mettler, 103 N.E. 
259, 260 Ill. 416 [aff 176 Ill.App. 473]. 


Mich.—Wooden v. 51 N.W. 
937, 91 Mich. 188. 


Pa.—Sinkler’s Est., 10 Pa.Dist. 399. 
See In re Weir’s Est., 96 A. 1086, 251 
Pa. 499 (recognizing rule). 


S.C.—Jacobs v. Earle, 8 S.C. 105. 


Tenn.—Perkins v. McGavock, 3 
Hayw. 265. 


See Axtell v. Coons, 89 So. 419, 82 
Fla. 158 (dictum to same effect). 


“A trustee holds the trust property 
for the benefit of the cestui que trust, 
‘to whom he is accountable, not only 
for the specific trust property, but 
for the proceeds of its sale, its ac- 
eretions, its earnings, and any and all 
funds coming into his hands from, by, 
or through the property of which he 
ais trustee.” Axtell v. Coons, supra. 


[a] Rule applied.—(1) Where it 
was provided that a certain amount, 
not exceeding one third, of the trust 
fund should be used to pay the debts 


Kerr, 


TRUSTS 
While the 


resentative.®* 


Included.*5 


come into their 
its arising from 


of the beneficiary as the _ trustee 
should deem necessary, and the debts 
were paid for a sum greatly less than 
that appropriated for that purpose, 
the trustee was bound to account to 
the beneficiary not only for the two 
thirds which were never impressed 
with the charge in favor of creditors, 
but for the residue of the one third, 
which was set aside for that pur- 
pose, after payment made. Napier v. 
Napier, 6 Ga. 404. (2) Where a trus- 
tee had trust funds in his hands 
which he loaned out on promissory 
notes and afterward, in an action 
against the borrowers, a jury, acting 
under the assumed authority of an 
alleged custom, found a verdict for 
plaintiff for half the amount due him, 
to which he submitted, the trustee, 
although bound by the finding as be- 
tween himself and the borrowers, was 
nevertheless liable to his cestuis que 
trust for the full amount of his trust 
fund. Jacobs v. Earle, 8 S.C. 105. 
(3) Where the trustees had been part- 
ners of the settlor, and, on the falling 
in of a lease, the partners claimed 
that the resulting gain was income 
and not a capital increment, it was 
held that this contention must be dis- 
allowed and they must account for 
the gain resulting therefrom, the duty 
to account not being one which was 


limited to capital matters. In re Wil- 
liams, 26 T.u.R. 604. 
[b] Cotrustees (1) are each 


chargeable with the full amount of 
trust property received in the ab- 
sence of circumstances relieving ei- 
ther of responsibility. In re Whit- 
ney’s Hstate, (Cal.App.) 11 P.(2d) 
1107. (2) Liability of cotrustees see 
supra §§ 532-535. 


[c] Extinguishment of claim by 
payment of smaller amount.—Where 
a person holds a good claim against 
the trust estate and a smaller claim 
barred by the statute of limitations 
and agrees to surrender the larger 
claim for the benefit of some only of 
the beneficiaries if the trustee pays 
the smaller claim without objection, 
which offer the trustee accepts, and 
the transaction is carried out as pro- 
posed, as to the larger claim the trus- 
tee takes only the overplus in trust 
for the particularly designated ben- 
eficiaries, and must account under the 
original trust for an amount equal to 
the amount of the lesser claim paid 
in consideration of the extinguish- 
ment of the larger. Boyer’s Appeal, 
17 A. 257, 125 Pa. 164. 


[d] Perishable property.—Where 
a continuing trust is established, the 
trustee is not chargeable, in the ab- 
sence of a showing that he has trans- 
ferred the whole or some part of it, 
with perishable property coming to 
him as part of the estate at its in- 
ception which may properly be con- 
sumed in its use for the maintenance 
and management of «the rest of the 
trust, the presumption being that it 
has been so employed. Marks v. Sem- 
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trust, which can be settled only by his personal rep- 


[§ 786] 5. Scope cf Liability and Property To Be 
Except where the trust instrument it- 
self relaxes or modifies the rule as to some part or 
the whole of the trust estate,°* trustees who have 
the possession of trust property, under the terms of 
the instrument creating the trust, are chargeable in 
their accounts with the whole of the estate commit- 
ted to, or received by, them,°’ or which has actually 


possession, custody, or control,** 


including the net income, product, or rents and prof- 


the trust res.°® Where the trust 


ple, 20 So. 791, 111 Ala. 637; Dennis 


Vv. Dennis, 15 Md- 73: 
Liability for interest on funds of 
estate see supra §§ 707-712. 


68. Colo.—Wilson v. Kent, 88 P. 
461, 38 Colo, 492. 
ROD are nve v. Pence, 13 N.J.Ea. 


N.Y—Barnes v. Gardiner, 125 N.Y. 
S.) 433, 40 ‘App Div. (3953) iGraye ave 
Heinze, 144 N.Y.S. 1045, 82 Misc. 618. 


Pa.—Ahl’s Appeal, 18 A. 471, 129 
Pa. 26; Boyer’s Appeal, 17 A. 257, 125 
Pa. 164. 


Wash.—Johnson v. Redfield, 272 P. 
55, 149 Wash. 618. 


Wis.—Ludington v. Patton, 86 N.W. 
571, 111 Wis. 208. 


[a] Funds transmitted from an- 
other state by substituted ancillary 
trustee, appointed as a successor to 
the trustee within the jurisdiction, 
must be included in the latter’s ac- 
counting. Jones v. Downs, 72 A. 589, 
82 Conn. 33 


[b] Money owing by trustee indi- 
vidually to trust estate is regarded 
as in possession from the time the 
debt comes into existence, and the 
trustee must account for the whole 
of such sum despite the fact that he 
procures another to undertake the 
payment of it. In re Trusteeship of 
Prager, 186 P. 1015, 106 Kan. 14. 


[c] Where beneficiary sells per- 
sonalty to trustee and permits him to 
retain purchase money in his hands, 
without paying it over, the trustee 
is as much a trustee as to such mon- 
ey as if it had come to him from some 
third person for the cestui’s benefit, 
and must include it in his accounting 
as trustee. Boreing v. Faris, 104 S.W. 
1022, 127 Ky. 67, 31 Ky.L. 1265. 


69. Del.—McCafferty v. Flinn, 125 
A. 675, 14 Del.Ch. 307. 


Mass.—Smith v. Cotting, 120 N.E. 
177, 231 Mass. 42. 


Mich.—Wooden v. Kerr, 51 N.W. 
937, 91 Mich. 188. 
N.Y.—Bishop v. Bishop, 179 N.E. 


3915. 258) UNGYes216, SO) yA DIR ross 
In re Miller’s Will, 178 N.E. 555, 257 
N.Y. 349; Jackson v. Andrews, 98 N. 
Y. 672; Chapman v. Porter, 69 N.Y. 
276; Green v. Winter, 1 Johns.Ch. 
26, 7 Am.D. 475 [dism 12 Johns. 497]. 


Pa.—Smith’s Est., 24 Pa.Dist. 435; 
Littell’’s Est., 138 Pa.Dist. 545. 

S.c.—Cunningham v. Cunningham, 
62 S.B. 845,;81 SiC. 506. 

Va.—White v. Hall, 74 S.E. 212, 113 
Va, 427. 

Wis.—Ludington v. Patton, 86 N.W. 
571, 111 Wis. 208. 

See Axtell v. Coons, 89 So. 419, 82 
Fla. 158 (dictum to same effect). 


ago see infra text and notes 70- 
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estate comprehends both real and personal property, 
a general accounting covers both the personalty and 
The trustee must 
account to the cestui for all the benefits which he 
himself obtains by virtue of the relation.’! 
a trustee holding property has sold or transferred 
it and received the proceeds, he must account for 
those proceeds,’? and, where he sold without having 


the receipts from the realty.‘° 


“There is no principle better settled 
than that the product of a gift which 
is the subject of the trust, whatever 
the form of the corpus may be— 
whether real or personal estate—must 
be considered and treated as part of 
the estate for which the trustee is 
accountable.” lLittell’s Est., supra. 


[a] Where trustee refuses to dis- 
close what rents were received (1) 
he is to account for the rents which 
the trust estate would reasonably 
have produced during the _ period. 
Green v. Winter, 1 Johns.Ch. (N.Y.) 
26, 7 Am.D. 475 [dism 12 Johns. 497]. 
(2) Next to specification and proof 
of items in a trustee’s account, which 
he should be able to furnish, but does 
not, the clear yearly income of the 
estate, according to an estimate, may 
be assumed as the standard furnish- 
ing the nearest approximation to the 
truth of which the case is suscepti- 
ble, and with such estimate he will 
be charged. Dennis v. Dennis, 15 Md. 
73; Ex p. Cassel, 3 Watts (Pa.) 408. 


{b] Value of rents and profits is 
to be computed as of the time of their 
actual receipt, ordinarily, thus elimi- 
nating speculative holdings, but, 
where there is no showing that their 
value then was different than at the 
time of their sale, the latter will be 
accepted as the standard according 
to which the trustee must account. 
Cunningham v. Cunningham, 62 S.E. 
845, 81 S.C. 506. 


Liability of trustees as to rents and 
profits generally see supra §§ 556, 557. 


70. Young v. Young, 21 N.Y.S. 
1008, 2 Mise. 381. See Appeal of 
Any 18 5:A0%471, 129 Pa. 26) (to same 
effect); In re Castar, 28 Pa.Dist. 367 
(holding inclusion in account of pro- 
ceeds of sales of realty proper, there 
being no question of the rights of 
creditors involved). 


TIMID CALS musts ml ome as COnmmosss 
Rochefoucauld v. Boustead, [1898] 1 
Ch. 550; Williams v. Stevens, L.R. 1 
P.C. 352, 4 Moore P.C.N.S. 235, 16 Re- 
print 305. But see Sharpe’s Est., 2 
Phila; /(2ea.)- 230,281. i¢-fhe use of 
trust funds will not always justify a 
claim for a proportionate share of 
profits, where the profits arise not 
only from the use of the money, but 
from the labor and attention bestowed 
by the party upon the business. The 
cestui que trust cannot, in such a case, 
claim as a right an equal participa- 
tion of the profits. Where profits are 
made by the use of trust money, or by 
speculation with it, the owner of the 
money is entitled to claim them, but 
the personal labor devoted to the 
business, and which forms an ele- 
ment of the profits, cannot be so ap- 
propriated’”’). And see infra text and 
note 77 


[a] Possibility that trustee might 
have incurred loss from the venture 
does not relieve him from the obliga- 
tion to account for the gains actually 
resulting therefrom. Williams v. Ste- 
vens, L.R. PC: 352,74 Moore sP.C: 
N.S. 235, 16 Reprint 305. 


{b] frustee acquiring stock for 
nominal consideration in cash paid by 
him personally but really in consider- 
ation of the management and conduct 
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Where 


ferred.*4 


of the trust in a certain way takes 
the stock for the use of the benefici- 
aries and must account to them for 
it as an asset of the trust estate since 
he received it only by virtue of his 
relation to the trust property. Jar- 
rett v. Johnson, 116 Ill.App. 592 [aff 
V4 NB 756, 216 D1. 2127. 


[c] When cestui consents to par- 
ticular use designed for the trustee’s 


own profit, however, being at the 
time sui juris and not being sub- 
jected to any undue infiuence, the 


trustee is not accountable for any 
profits arising from his use under the 
agreement during the continuance 
thereof beyond what he agreed to 
yield to the trust estate, and which 
have in fact been paid by him and 
accepted by the cestui, the latter be- 
ing estopped to claim more by hav- 
ing received them in_ satisfaction. 
Gregg v. Gabbert, 37 S.W. 232, 62 
Ark, 602. 


[d] Where trustee mortgages his 
own property together with that of 
trust estate for advances, he must ac- 
count to the cestuis for the propor- 
tion of the advances which the trust 
estate encumbered bears to the whole 
property mortgaged, although no re- 
sort is had to such estate by the 
mortgagee. Rochefoucauld vy. Bou- 
stead, [1898] 1 Ch. 550. 


Trustee’s employment of estate for 
Leta profit generally see supra §§ 
pooal oO. 


72. Irvine v. Dunham, 4 S.Ct. 501, 
111 U.S. 327, 28 L.Ed. 444; Johrison 
v. Becker, 231 N.W. 96, 251 Mich. 132; 
Clark v. Clark, 101 A. 300, 87 N.J.Eq. 
504; Jones v. Procter, 24 Ohio Cir.Ct. 
80. See Axtell v. Coons, 89 So. 419, 
82 Fla. 158 (dictum to same effect); 
Smith v. Cotting, 120 N.E.°177, 231 
Mass. 42 (so holding as to the pro- 
ceeds of a sale of stock received by 
the trustees as a dividend on trust 
eae And see cases infra notes 73— 


[a] Pledge has been held in this 
respect to involve similar conse- 
quences to a sale. In re Hart, 53 A. 
367, 203 Pa. 488. 


[b] Net proceeds.—Where a trust 
in corporate stocks was established, 
and the stockholders agreed to and 
did sell all of the stock to another 
concern under an arrangement where- 
by agents acting for the whole body 
of stockholders received the purchase 
money and distributed it pro rata, the 
trustee needs only account for the net 
amount received by him under this 
arrangement and is under no obliga- 
tion to disclose the amount of expens- 
es, commissions, and legal fees in 
connection with the sale. 
eres Estate, 148 A. 198, 7 N.J.Misc. 
1075. 


[c] Resale of property purchased 
with trust funds.—(1) When proper- 
ty is purchased with trust funds, the 
trustee, on selling it, must account 
for the proceeds thereof (Bishop v. 
Bishop, 179 N.E. 391, 258 N.Y. 216, 80 
A.L.R. 1198), (2) and this has been 
held even in a case where a trust of 
realty and personalty was left, the 
trust being governed as to the per- 
sonalty by the law of one jurisdiction, 


In re Fish-, 
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been authorized to do so, for the proceeds or the 
value of the property at the election of the ees- 
tui;7° if, however, the sale is pursuant to a properly 
conferred authority, only the proceeds must be ac- 
counted for, and there is no duty on the trustee to 
account for the current value of the property trans- 
In the absence of want of care so great 
as to amount to a willful default, a trustee selling 


as to the realty by the law of anoth- 
er, and being valid as to the personal- 
ty under the applicable rule as to 
perpetuities, while invalid as to the 
realty under the governing law as 
an illegal perpetuity, and where the 
property purchased and resold was 
personalty situated in the last men- 
tioned jurisdiction, so that as to it 
during the continuance of the hold- 
ing there was no existing trust in fa- 
vor of the beneficiaries, there being 
nevertheless an equitable lien impos- 
ed in their behalf while the holding 
continued (Bishop v. Bishop, supra). 


[d] Time element in determination 
of proceeds.—Where a trustee appro- 
priates the trust assets to his own 
use, and is being held as for their 
proceeds, he must account for their 
value as of the date of the appropri- 
ation, and not as of the date of the 
inventory or the date of the account- 


ings «In ire, Hart, (53 Al 367. 203° Ba. 
488. 
73. Smith v. McGehee, 14 Ala. 404. 
[a] Reason for rule.—The trustee 


can derive no benefit to himself from 
dealing in the trust funds, and the 
profits so accruing belong to the ces- 
tuis. Smith v. McGehee, 14 Ala. 404. 


[b] Hypothetical value.—Where 
there is no market value or priee for 
lands forming a trust estate, and it 
is not shown that more could have 
been obtained for it than was, the 
fact that the land was in proximity to 
other land of great value by reason 
of being part of an oil dome, the val- 
ue claimed by the beneficiary being 


‘purely speculative and there being no 


evidence of any other value than that 
represented by the proceeds of the 
sale, there is no room for any elec- 
tion and the trustee needs only to ac- 
count for the sale price. Fourt v. 
Edwards, 132 P. 1147, 21 Wyo. 393. 


74 Buist v. Williams, 70 S.E. 817, 
88 S.C. 252. See Greenwood’s Appeal, 
92 Pa. 181 (where the trust was of 
a producing property and the sale of 
the preduce was an ordinary inci- 
dent of such a property, a trustee, 
even a constructive trustee, who sold 
such product, in the absence of bad 
faith or unfair dealing, was liable to 
account only for the price received, 
and not for the highest market price 
at the times of disposition). 


[a] Abuse of authority.—Although 
a trustee is authorized to sell trust 
property, a sale made, not bona fide 
for the interests of the trust, but 
wrongfully as part of a scheme for 
the misappropriation of the estate, 
is outside the authority conferred, 
and the trustee must account for the 
proceeds or for the current value of 
the property at the time suit is 
brought, as the cestuis may elect, 
just as if no power of sale were ever 
given. McKim v. Hibbard, 8 N.E. 152, 
142 Mass. 422. 


[b] Mere error of judgment as to 
the value of the trust estate does not 
authorize a charge against the trustee 
of the amount which the property 
was actually worth as distinguished 
from the amount received by him on 
its sale. Hinkle’s Est., 4 Pa.Co. 2, 20 
Wkly.N.C. 351. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee. 
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pursuant to authority need not account for more 
than the actual proceeds, although these are claimed 
Where the amount of 
the proceeds is uncertain, he must account for them 
as of the highest value which can be properly put 
on the property under the evidence.?® i 
profits are realized by a trustee from the trust prop- 
erty, he must account for them;** and this duty is 
unaffected by the fact that he permits a third person 
to make the profits instead of directly making them 
I Ordinarily, however, where he has acted 
in good faith,7® a trustee can only be required to 


to be greatly inadequate.7® 


himself.78 


75. Creed v. McAleer, 175 N.E. 761, 
275 Mass. 358, 80 A.L.R. 1117; Osgood 
Venrankiin, 2 sohmexeh. GNSS), 15 “7 
Am.D. 513 [aff 14 Johns. 527]. 


[a] Sharp decline in value of prop- 
erty. does not render a trustee, con- 
tinuing to hold it until and after such 
decline, accountable for the value of 
the property as it was at the peak 
when he has acted with good faith and 
reasonable prudence. Creed v. Mc- 
Aleer, 175 N.E. 761, 275 Mass. 353, 80 
vane: DE) tee ie hg 


Morton’s Hstate, 7 Phila. (Pa.) 
[a] Market ov inventoried value of 


securities.—(1) Where a trustee sells 
corporate securities and refuses to 
disclose the amount received on the 
sale, there is no rule limiting his ac- 
countability to the market value of 
such securities at the time of sale, but 
he may be made to account at the 
value at which he has inventoried 
them, although it is higher than such 
market value. McKim v. Hibbard, 8 
N.E. 152, 142 Mass. 422. (2) On the 
other hand, where the market value at 
the time of the conversion is higher 
than the appraised value in the in- 
ventory, he has been held to account 
for the former, and not to be able to 
limit his accountability to the latter, 


value. In re Hart, 53 A. 367, 203 Pa. 
488. 
77. Averell v. Barber, 49 N.Y.S. 


123, 24 App.Div. 53; Deal’s Est., 3 Pa. 
Co. 383. But see Carvell v. Aitken, 
(Pr.Edw.Isl.) 5 E.L.R. 477 (where the 
trustor directs that the funds form- 
ing the res shall be left invested for a 
certain time in a business wherein he 
had formerly been a partner with the 
trustees and which he wished to have 
continued, and where the partner trus- 
tees leave it for a greater length of 
time, but paying all the while a high 
rate of interest and always maintain- 
ing the principal safe and unimpaired, 
the beneficiaries have no right to an 
accounting touching the profits of the 
business; mere delay in calling in 
the debt does not so operate). 


78. Averell v. Barber, 49 N.Y.S. 
123, 24 App.Div. 53. 


79. Greenwood’s Appeal, 92 Pa. 
181; Roach’s Est., 22 Pa.Dist. 618. 
See Pybus v. Smith, 1 Ves.Jr. 189, 30 
Reprint 294 (refusing to hold for more 
than actual receipts “without willful 
default’). 


80. Conn.—Sellew’s 
Conn. 186. 


Kan.—In re Trusteeship of Prager, 
186 BP. 1015, 106 Kan. 14. 


Ky.—Jennings v. Davis, 
127. 


N.Y.—Jackson v. Andrews, 98 N.Y. 
672; Dow v. Dow, 18 N.Y.S. 222, 63 
Hun 628 [aff 21 N.Y.S. 487, 66 Hun 
631]; Osgood v. Franklin, 2 Johns.Ch. 
1, 7 Am.D. 513 [aff 14 Johns. 527]. 
See Husted v. Thomson, 53 N.E. 20, 
158 N.Y. 328 (recognizing the rule in 


Appeal, 36 


5 Dana 
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So, also, if 


an action at law by a beneficiary 
against the trustee for his share of a 
trust estate); New York, etc., R. Co. 
v. Dixon, 21 N.B. 110, 114 N.Y. 80 
(recognizing rule). 


Pa.—Greenwood’s Appeal, 92 Pa. 
“Sis Roach’s! st, 2 Pa pist 613.5 
Hinkle’s Est., 4 Pa.Co. 2, 20 Wkly.N. 
a 3a1; Trayner’s Estate, 12 Lanc.Bar 
oo. 

S.C.—Cunningham v. Cunningham, 
62. 38°. M8455. SIS. 506s Linda. “vy, 
Neal, 36 S.E. 1004, 59 S.C. 4. 


Eng.—Pybus v. Smith, 1 Ves.Jr. 189, 
30 Reprint 294. 


[a] Entering of record satisfac- 
tion of debt due the estate, secured 
by mortgage, is an admission binding 
the trustee to account for sums thus 
acknowledged to have been received, 
regardless of the question whether 
they actually were. Biss’ Estate, 16 
Pa.Co. 405. 


[b] Funds in depreciated currency 
at time of receipt by trustee.—Where 
the fund, when received, was all ina 
depreciated currency, but such cur- 
rency was all that there then was in 
use in the jurisdiction, the trustee 
must account for the fund received 
but, under the circumstances, only at 
its value as of the time when it was 
received. State v. McAuley, 4 Heisk. 
(Tenn.) 424. 


[ec] Profits —Where the actual 
profits can be ascertained with rea- 
sonable certainty, this is ordinarily 
all that will be required to be ac- 
counted for by the trustee. Rainsford 
v. Rainsford, 16 S.C.Eq. 335. 


{d] Receiving securities at valua- 
tion greater than actual value.— 
Where securities purchased by de- 
ceased and authorized to be held by 
the trustee depreciate in value while 
in the hands of the executors but are 
turned over by them and accepted by 
the trustees as being of the value at 
which they were received by the 
executor, the trustee subsequently 
marking down their valuation to con- 
form to the facts, although there has 
been no further depreciation during 
the time since he has taken them, he 
is liable to account only for the true 
value, and not for the inflated nominal 
valuation under which they were re- 
ceived. In re Linnard’s Estate, 148 A. 
912, 299 Pa. 32. 


81. Bridgeford v. Owen, 10 Ky.L. 
116; Mumford y. Murray, 6 Johns.Ch. 
(N.Y.) 1. See Jennings v. Davis, 5 
Dana (Ky.) 127 (dictum to same ef- 
fect); Newman v. Shreve, 84 A. 435, 
200) Pao) 450 (to same effect); 
In re Bugh’s Estate, 95 Pa.Super. 
29 (recognizing the propriety of 
holding a trustee liable for loss of 
dividends by failure to file a claim in 
a bankruptcy proceeding and stating 
the rules for determining the amount 
for which he must account where his 
claim against the bankrupt was se- 
cured in part). 


[a] Thus a trustee must account 
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account for such assets as have actually come to 
hand or been received by him,*° but, if there are 
other sums of which it was the trustee’s duty to pos- 
sess himself and as to which he might, by ordinary 
diligence, have done so, he is to account for them 
also, despite his failure to collect them,*? unless, 
notwithstanding his failure, the loss might have been 
avoided, in which case he is, under some circum- 
stances, not accountable for such sum.*? 
for money or property received and held in the ca- 
pacity of trustees that they can he held accountable 
in that character ;®? 


It is only 


and they cannot be held to 


for the whole principal of the trust 
fund held by a former trustee where 
he might have collected using ordi- 
nary diligence, but did not. Bridge- 
ford v. Owen, 10 Ky.L. 116. 


Duties and liabilities of trustees as 
to collection of claims of trust estate 
see supra §§ 551-557. 


82. Matter of Cornell, 18 N.E. 142, 
110 N.Y. 351. 


[a] Thus, although “it is true that 
a trustee cannot protect himself 
against a breach of trust by proof 
that the beneficiaries of the trust 
might have intervened and prevented 
ie. when they have procured 
the removal of a trustee, and thereby 
terminated his power and authority, 
and the breach of trust consists in his 
omission to bring an action which 
may still be brought, they cannot, by 
refusing or omitting themselves to 
act, justly charge the former trustee 
with consequences which, if they had 
acted with reasonable diligence, might 
have been prevented.” Matter of Cor- 
nell, 18 N.E. 142, 146, 110 N.Y. 351. 


83. In re Clark’s Estate, 131 N.W. 
700, 151 Iowa 511; Jennings v. Davis, 
5 Dana (Ky.) 127; Farmers’ L. & T. 
Co. v. Pendleton, 72 N.E. 508, 179 N.Y. 
486; Barnes v. Gardiner, 125 N-Y.S. 
433, 140 App.Div. 395; In re Overton, 
152 N.Y.S. 545, 89 Misc. 59, 13 Mills 
509; Matter of Keteltas, 6 N.Y.S. 668, 
1 Conn.Surr. 468. See In re Hoyt’s 
Estate, 208 N.Y.S. 790, 124 Misc. 857 
(to same effect). 


[a] MTllustrations.—(1) Where a 
person disposed of his whole estate 
by giving the realty to another abso- 
lutely and the personalty in trust, the 
transferee needs to account as trustee 
only for the personal property and not 
as to the real estate which he took as 
donee. McFall v. McFall, 14 S.E. 985, 
35 S.C. 559. (2) Executors and trus- 
tees, directed by will to transfer to 
themselves their shares of testator’s 
estate in capital stock of corporation, 
so as to permit them to carry on busi- 
ness thereof, have been held not re- 
quired to account to cestuis for sal- 
aries and money received by them as 
officers of the corporation, after the 
expiration of the original term of 
their contracts of employment, which 
were to continue from year to year 
until terminated by three months’ no- 
tice. Weber v. Heath, 126 A. 477, 96 
N.J.Eq. 624. (3) Where a personal 
loan is made to the trustee by the 
cestui que trust, the former need not 
include the amount theréof in his ac- 
counting as trustee. Fuller v. Abbe, 
81 N.W. 401, 105 Wis. 235. 


[b] Separate trusts.—(1) Where 
certain testamentary trustees were 
also constructive trustees of a fund 
arising from independent transactions 
between certain of the beneficiaries of 
the testamentary trust, in their ac- 
counting under the testamentary trust 
they were not under a duty to account 
for the property received by virtue of 
the separate constructive trust. In 
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account for property not within the terms of the 
trust.S* Items disposed of and distributed pursu- 
‘ant to prior intermediate settlements as trustee, or 
on a prior settlement by a trustee in his capacity as 
personal representative of the trustor, need not be 
included on subsequent accountings.*®> However, 
the fact that as to many of the items as to which 
an accounting is claimed the trustee by reason of 
these or similar circumstances is not liable to ac- 
count does not relieve him from the duty of ac- 
counting for any item or items of the trust property 
as to which no such circumstances exist.S° Where 
the same person is executor and testamentary trus- 
tee, receiving and collecting the income from realty, 
although not subject to account therefor in the 
former capacity, he must nevertheless do so as trus- 
tee.67 The basis of the liability to account of a 
trustee’s personal representative is not always the 
same, nor the extent of his duty identical, after con- 
version of the trust property pursuant to court or- 
der, as would be that of the trustee himself if in 
his lifetime he had converted it.*® 


Period to be included. Where a trustee has never 
accounted, he should account for the whole period 
of the holding in trust from the time of its com- 
mencement until the time when the accounting is 
demanded.’® Jn the absence of supplemental or 
amended pleadings, he must account only for such 
sums as have been received by him at the time the 
complaint is filed and not for those subsequently 


re Olaricswistate, 131 NAW. 2700, Ub 1 
Iowa 511; Scott v. Gamble, 9 N.J.Eq. 
218. (2) However, where one unified 
trust estate is created, the trustee 


198 N.Y. 456]. 
87. 
838. 
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Fenby v. Johnson, 21 Md. 106. 
Alexander v. 
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received prior to the determination.?® On his res- 
ignation or removal, a trustee who has not account- 
ed before must account for the whole of the period 
during which he has served, and it is not sufficient 
to do so for a part only of that period.®°t A bona 
fide encumbrancer of the trust estate subsequently 
put on notice of the trust needs to account for rents 
and profits therefrom, as a trustee by operation of 
law, only from the time when he receives notice and 
not from the time the encumbrance was first exe- 
cuted.®2 An accounting up until the death of the 
last beneficiary of a trust for life is not sufficient; 
the court’s control of the trust estate continues un- 
til the distribution of the estate and approval of 
the truseé’s management, and the trustee must ac- 
count for the whole of that period.®* The personal 
representative of a deceased trustee must account 
for the period his decedent was in possession as well 
as for that during which he himself has held it.%4 


[§ 787] B. Proceedings for Accounting—1l. Juris- 
diction—a. In General. Although, where there al- 
ready has been an adjustment of accounts between 
a cestui que trust and his trustee, and a promise 
by the latter to pay the amount ascertained to be 
due, the former may sue for the same at law,®® so 
long as the amount of indebtedness is undecided 
and there is no promise by the trustee to pay, a 
court of equity alone has jurisdictien and the cestui 
que trust or one claiming under him has no stand- 
ing in a court of law.®* As eases of accounts be- 


259, 260 Ill. 416, 419 [aff 176 Ill.App. 
473, and cit Cyc]. 


Fidelity Trust Md.—Nelson v. Howard, 5 Md. 327. 


cannot treat that trust as being two 
separate trusts, with a corresponding 
duty to account separately to the bene- 
ficiaries of each, but his accounting 
must be of the whole trust. McCril- 
lis v. McCrillis, (R.I.) 149 A. 799. See 
Sinkler’s Hst., 25 Pa.Co. 417, 10 Pa. 
Dist. 399 (to same effect). 


[ec] Substituted trustee, whose 
successor held separate trusts for 
same beneficiary, but whose order of 
appointment does not constitute him 
the trustee of the funds as such but 
of the cestui by name, does not hold 
them as separate trusts but on a 
single trust and must account for both 
estates together. Boreing v. Faris, 
eer iN NO 22 a Zin ISVem Ola oL ACY ILa 
1265. 


{d] Termination of trust as to 
part of estate.—Where, as to part of 
an estate in lands willed in trust, the 
trust ceased on the death of a life 
beneficiary, part going to the trustee 
absolutely under the will and part to 
another by operation of law, and 
where thereafter the trustee con- 
tinued to collect the rents from the 
land affected, he took them as tenant 
in common and could not be required 
to account for them as trustee. In re 
Overton, 152 N.Y.S. 545, 89 Misc. 59, 
13 Mills 509. 


Receipt in trust capacity as pre- 
requisite to existence of any duty to 
account see supra § 784 text and notes 
37-43. 


84. Myers v. Bryson, 27 A. 986, 158 
Pa. 246. 


85. In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 638. 


86. Joseph v. Herzig, 120 N.Y.S. 34, 
135 App.Div. 141 [mod 92 N.H. 103, 


_ Ss eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 


Co., 238 F. 938 [rev 243 F. 162, 156 
C.C.A. 28]. 


89. Brown y. Lee, 175 P. 907, 38 
Cal.App. 242. 


90. Butler v. Austin, 27 P. 787, 64 
Cal. 3. f 

91. McCrillis v. McCrillis, (R.1.) 
1 ee AL 799 Cogbill vi Boyd, Ui? Vaz 
450. 

92. Hennessy v. Bray, 33 Beav. 96, 


55 Reprint 302. 


93. Appeal of Morse, 
92 Conn. 286. 


94. In re Thurston, 145 A. 110, 104 
N.J.Eq. 395. 


95. Warner vy. Mettler, 103 N.E. 
259, 260 Ill. 416, 419 [aff 176 Ill.App. 
473, and cit Cyc]; Howard v. Patter- 
son, 72 Me. 57; Nelson v. Howard, 5 


102 A. 586, 


Md. 327. See Husted v. Thomson, 53 
N.E. 20, 158 N.Y. 3828 (recognizing 
rule). 

{a] Impropriety of investment has 


been held not to alter the text rule 
and render the legal remedy inade- 
quate so as to vest equity with juris- 
diction to order an accounting, where 
an account has been exhibited by the 
trustee and agreed to by the benefi- 
ciary wherein such investments are 
made to appear and the cestui’s real 
claim is for damages because of the 
worthlessness of such investments. 
Mersereau v. Bennet, 115 N.Y.S. 20, 
62 Misc. 356 [appeal den 118 N.Y.S. 
1124, 133 App.Div. 898]. 


96. U.S.—Green v. Gordon, 1 F. 
142. 

Fla.—Craft v. Craft, 76 So. 772, 74 
Fla. 262. 


Ill.—Warner v. Mettler, 103 N.E. 


Mass.—Taft v. Stow, 54 N.E. 506, 
174 Mass. 171; Hobart v. Andrews, 21 
Pick. 526: 


N.J.—Dyer v. Waters, 19 A. 129, 46 
N.J.Eq. 484. 


N.Y.—Husted v. Thomson, 53 N.E. 
20, 21, 158 N.Y. 328; Deering v. Pierce, 
133 N.Y.S. 582, 149 App.Div. 10, 3 Civ. 
Proc.N.S. 48; Adams v. Purser, 110 
N.Y.S. 167, 126 App.Div. 20; Grote v. 
erates 106 -N.¥.S; .986,.121 App. Div: 


And see cases supra note 95. 


“Tf the trust is still open, the ac- 
counts of the trustee unsettled, and 
the amount going to the particular 
beneficiary unknown, resort must be 
had to a court of equity.” Husted v. 
Thomson, supra. 


[a] In Pennsylvania (1) under the 
act of 1772, assumpsit, debt, account, 
or detinue may be brought against a 
trustee named in a will, to compel an 
account of his receipts and disburse- 
ments. Bredin v. Dwen, 2 Watts 95. 
See Dennison v. Goehring, 7 Pa. 175, 
47 Am.D. 505 (where relief was award- 
ed when the action was a common-law 
action of account). (2) -But an ac- 
tion at law has been held not main- 
tainable in a case where the accounts 
were complicated. Burton v. Trainer, 
27 Pa.Super. 626. 


[b] Agreement to “account” is not 
an agreement to pay; and such an 
agreement is insufficient to render 
proper an action at law against the 
trustee. Green y. Gordon, 1 F. 142. 


[ec] Particularly where beneficiary 
is entitled to discovery (1) against 
the trustee, a bill in equity for an ac- 
counting is available and the remedy 
at law inadequate. Hobart v. An- 
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tween trustees and cestuis que trustent may properly 
be deemed eonfidential agencies, they are peculiarly 
‘within the appropriate jurisdiction of courts of 
equity,®”? unless the trust has been fully performed 
except as to matters of accounting, with legal title 
revested in the trustee, and there remains only a 
legal, as distinguished from an equitable, trust.°* 
That the property has been transferred or sold offers 


drews, 21 Pick. (Mass.) 526. (2) 
Necessity for discovery as ground for 
accounting in equity generally see 
Accounts and Accounting § 62. 


{d] Successor trustee cannot 
maintain. action at law against his 
predecessor for the value of the trust 
estate where there has never been any 
agreement or decree fixing the amount 
of the estate in the former trustee’s 
hands which is subject to be turned 
over to his successor. Foss v. Sowles, 
19 A. 984, 62 Vt. 221. 


Common-law action of account be- 
tween trustee and cestui see Accounts 
and Accounting § 25. 


97. U.S.—U. S. v. Gillespie, 9 F. 74; 
Parsons v. Lyman, 18 F.Cas.No. 10,780, 
5 Blatchf. 170, 32 Conn. 566. See Bak- 
er v. Biddle, 2 F.Cas.No. 764, Baldw. 
394 (recognizing rule). 


Conn.—McDonald v. Hartford Trust 
Co., 132 A. 902, 104 Conn. 169; Con- 
necticut Grand Lodge A. O. U. W. v. 
Massachusetts Grand Lodge A. O. U. 
W., 70 A. 617, 81 Conn. 189. See Clem- 
ent v. Brainard, 46 Conn. 174 (to same 
effect). 


Fla.—Royal Indemnity Co. v. Knott, 
136 So. 474, 101 Fla. 1495; Singleton 
v., Knott, 133 So. 71, 101 Fla. 1077; 
McHardy v. McHardy, 7 Fla. 301. 


Ga.—Dill v. McGehee, 34 Ga. 438. 


Hawaii.—Fung Dai Kim Ah Leong 
v. Lau Ah Leong, 28 Hawaii 581. 


Ill.— Bennett v. Weber, 154 N.E. 105, 
323 Ill. 283; People v. Bordeaux, 89 N. 
HE. 971, 242 Ill. 327; Weaver v. Fisher, 
110 Ill. 146. See Nevitt v. Wogdburn, 
60 N.E. 500, 502, 190 Ill. 283 (holding 
that a trustee “may be called to ac- 
count by any court of equity obtaining 
jurisdiction”); Dowland v. Staley, 201 
Tll.App. 6. 


Ky.—Laurel County Ct. v. Laurel 
Seminary, 20 S.W. 258, 93 Ky. 379, 14 
Ky.L. 412. 


Mass.—Cochrane v. Forbes, 163 N. 
EB. 848, 265 Mass. 249; Spear v. Cog- 
gan, 111 N.E. 793, 223 Mass. 156. 


Mo.—Boden v. Johnson, 47 S.W. (2d) 
155, 226 Mo.App. 787. 


N.Y.—Marvin v. Brooks, 94 N.Y. 71; 
Superior Brassiere Co. v. Zimetbaum, 
212 N.Y.S. 473, 214 App.Div. 525; 
Reading v. Haggin, 12 N.Y.S. 368, 58 
Hun 450; Hill v. Hill, 207 N.Y.S. 705, 
124 Misc. 102; Mabie v. Seymour, 140 
N.Y.S. 1097, 80 Mise. 280 [aff 143 N.Y. 
S. 1129, 158 App.Div. 952]. See Wood- 
bridge v. Bockes, 63 N.E. 362, 364, 170 
N.Y. 596 (‘The matter is exclusively 
one coming within the domain of 
equity’’). 

Okl.—Richards v. Lowery, 
335, 135 Okl. 243. 

Pa.—Horine v. Mengel, 30 Pa.Super. 
67; U. S. Bank vy. Biddle, 2 Pars.Eq. 
Cas. 31. 

Tenn.—Vaccaro v. Cicalla, 14 S.W. 
43, 89 Tenn. 63. 

W.Va.—Currence v. Ralphsnyder, 
151 S.B. 700, 108 W.Va. 194; Wilson v. 
Kennedy, 59 S.BE. 736, 739, 638 W.Va. 
1 [quot Cye]. 

Wis.—Whitford v. 
N.W. 361, 196 Wis. 10. 
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See McCraw, etc., Co. v. Yates, 298 
S.W. 1001, 175 Ark. 220 (recognizing 
the rule, but stating that before 
equity will exercise its jurisdiction it 
must appear that an accounting is 
necessary to determine the amount 
due); McBride v. McIntyre, 51 N.W. 
1118, 91 Mich. 406 (to same effect); 
Coffman v. Sangston, 21 Gratt. (62 
Va.) 263 (dictum to same effect). 


“Bquity is the proper tribunal in 
which to enforce the equitable rights 
of a beneficiary of a trust. Equity 
either has primary or concurrent ju- 
risdiction with law over actions to se- 
cure an accounting. Equity may pro- 
tect the rights of the cestui que trust 
in a proper case for an accounting and 
require the trustee to account for all 
the trust property received by him. A 
fiduciary relation such as that of a 
trustee with a duty to account always 
gives equity jurisdiction in an action 
for an accounting against the trus- 
tee. Where the rights of creditors 
intervene in a case of bankruptcy or 
insolvency the beneficiary may not 
enforce his rights in law or equity to 
the prejudice of the other creditors. 
But while the trustee, or his estate, 
remains solvent there seems to be no 
difficulty in permitting him to enforce 
his rights either by legal or equitable 
remedy, and a bill for an accounting 
is an appropriate remedy.” McDonald 
v. Hartford Trust Co., 1382 A. 902, 909, 
104 Conn. 169. 


[a] Existence of bond for faithful 
performance of the trust duties does 
not take away this right and remit 
the beneficiary to an action at law 
on the bond. Laurel County Court v. 
Laurel Seminary, 20 S.W. 258, 93 Ky. 
BU9> 14e Keyada. 4220 


[b] Jurisdiction is not exhausted 
by the rendition of the decree but con- 


ttinues until the judgment is executed. 


In re Ayrault’s Will, 30 N.Y.S. 654, 81 
at 107 [aff 42 N.E. 542, 146 N.Y. 
3 . 


[c] For statute to withdraw such 
powers from the equity courts its 
terms must be plain and specific and 
the jurisdiction will not be ousted by 
mere implication. Parsons v. Lyman, 
18 F.Cas.No. 10,780, 5 Blatchf. 170, 32 
Conn. 566. 


[d] Statute with reference to ex 
parte settlement of accounts before 
commissioner (Code c 87 § 6) does not 
apply to a trustee appointed by a 
private deed, and his accounts are 
cognizable only in a court of equity. 
pent v. Cotts, 37 S.E. 546, 48 W.Va. 
255. 


[e] On reorganization of court 
system and the conferring of original 
equity jurisdiction on a newly created 
court, that court thereafter has ju- 
risdiction over-trustees’ accounts, al- 
though the trust has been created 
prior to the reorganization and despite 
the fact that the trust instrument 
makes specific reference to the court 
which was, at the time of its making, 
invested with equity jurisdiction. 
Freeman v. Providence, (R.I.) 110 A. 
644. 

[f] Particular courts. — (1) The 
circuit court in Illinois, under aad by 
force of Const. (1870) § 12 art 6, hav- 
ing original jurisdiction in all cases 
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no obstacle to equitable relief, where it appears that 
the proceeds or property ean be traced and identi- 


[§ 788] b. Probate Courts—(1) In General. The 
jurisdiction and powers of probate courts being only 
such as are conferred by statutory or constitutional 
provisions,! courts of probate have no jurisdiction 
over trusts except as it is conferred by constitution 


in equity, has jurisdiction of a bill by 
or against a trustee for an accouiting.. 
Warner v. Mettler, 103 N.E. 259, 260 
Ill. 416 [aff 176 1ll.App. 473]; Cheney 
v. Langley, 56 Ill.App. 86. See Dow- 
land v. Staley, 201 Ill.App..6. (2) 
The superior court in Massachusetts, 
under its general equity jurisdiction 
(Rev. L. ¢ 147 § 5), has authority to_ 
receive and pass on trustees’ accounts” 
as rendered. Rice v. Merrill, 102 N.E. 
414, 215 Mass. 419; Hayes v. Hall, 74 
N.E. 935, 188 Mass. 510. (3) In New 
York, although the supreme court has 
jurisdiction over a trustee’s account- 
ing (Deering v. Pierce, 133 N.Y.S. 582, 
149 App.Div. 10, 3 Civ.Proc.N.S. 43; 
Mildeberger v. Franklin, 115 N.Y.S. 
903, 130 App.Div. 860), (4) inherent in 
the court and independent of statute 
(Furniss v. Furniss, 133 N.Y.S. 535, 
148 -App.Div. 211), (5) it no longer 
will take jurisdiction of accounting by 
trustees, except in exceptional and 
special cases (In re Appell’s Estate, 
204 N.Y.S. 889, 1238 Misc. 12 [aff 213 
N.Y.S. 757, 215 App.Div. 769]), (6) 
if proper and timely objection is taken 
(Mildeberger vy. Franklin, supra). 
(7) In Pennsylvania, by virtue of the 
act of June 14, 1836, the proper court 
of common pleas or any judge thereof, 
on application by bill or petition, may 
require any trustee created by will, 
deed, or otherwise to exhibit an ac- 
count. Kuhler v. Hoover, 4 Pa. $31; 
In re Simpson, 23 Pa.Dist. 750. But 
see infra § 789 note 14. (8) In Rhode 
Island, the superior court, under the 
procedure prescribed by statute, has 
the power to pass on trustees’ ac- 
counts. Freeman v. Providence, (R. 
I.) 110 A. 644. (9) In Tennessee, in 
passing on the power of the county 
court to pass the accounts of testa- 
mentary trustees in cases other than 
on the death, resignation, or removal 
of an old trustee and the appointment 
of a new one, Shannon Code §§ 5414— 
5434, comprising that part of the chap- 
ter relating to appointment and re- 
moval of trustees, the investment of 
trust funds, and the compensation of 
trustees, should be read in connection 
with §§ 3529, 3530, relating to the ap- 
pointment and resignation of trustees, 
§ 6070 relating to powers of circuit 
courts to release trustees, and § 6031, 
relating to the jurisdiction of county 
courts, and, so read, applies to testa- 
mentary trusts, as well as to other 
trusts. Leach v. Cowan, 140 S.W. 
1070, 125 Tenn. 182, Ann.Cas.1913C 
188. 


Fiduciary or trust relation general- 
ly as ground for equitable accounting 
see Accounts and Accounting § 68; 
Equity § 108. \ : 


98. Baker v. Biddle, 2 F.Cas.No. 
764, Baldw. 394; Stockwell v. Stock- 
well’s Hstate, 105 A. 30, 92 Vt. 489; 
Parker v. Parker, 37 A. 1112, 69 Vt. 
352. 


99. Alexander v. Fidelity Trust 
Co., 238 F. 938 [rev 2438 F162, 156 
C.C.A. 28]; Grote v. Grote, 106 N.Y.S; 
986, 121 App.Div. 841. See McDonald 
v. Hartford Trust Co., 132 A. 902, 104 
Conn. 169; Cheney v. Langley, 56 Ill. 
App. 86 (both to same effect). 


1. Jurisdiction of probate and like 
courts generally see Courts §§ 109- 
111, 419-428. 
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or statute ;? 


no jurisdiction as to them.® 
named.# 


2. U.S.—Parsons v. Lyman, 18 F. 
PUNE 10,780, 5 Blatehf. 170, 32 Conn. 


Conn.—Prindle v. Holcomb, 45 Conn. 
111. 


N.Y.—Matter of U. S. Trust Co., 80 
N.Y.S. 475, 80 App.Div. 77 [aff 67 N. 
.E. 614, 175 N.Y. 304, and rearg den 68 
NCB 25s) 76 NY. 56315. In re Hoyt, 
d70 N.Y.S. 846, 103 Misc. 614. 


Pa.—Engel’s Estate, 36 A. 727, 180 
Pa. 215. 


Vt.—Bailey v. Bailey, 32 A. 470, 67 
Vt. 494, 48 Am.S.R. 826. 


And see cases passim 
section. 


3. Ala.—Burch v. Gaston, 62 So. 
508, 182 Ala. 467. 


CN age re Roach, 92 P. 118, 50 Or. 


S.C.—Poole v. Brown, 12 S.C. 556. 
Vt.—Downer vy. Downer, 9 Vt. 2381. 


Can.—Grant v. Maclaren, 23 Can.S. 
C., 310: 


[a] However, where the same per- 
sons are executors and trustees for a 
term, the beneficiaries, after the ex- 
piration of the term, may resort to the 
probate court for an accounting as to 
property formerly comprising the 
trust estate but which has, by virtue 
of the termination of the trust, re- 
turned into the general trust estate 
and has thereupon come into the 
hands of the former trustees as execu- 
tors. Burch y. Gaston, 62 So. 508, 
182 Ala. 467. 


{[b] Reference in instrument creat- 
ing trust to judge of probate court, 
who is thereby vested with certain 
powers with respect to the trust, 
merely designates the individual who 
holds the office of the judge of the 
probate court as the one who is to ex- 
ercise the described powers and does 
not invest the probate court with any 
new jurisdiction, so that, where, under 
general rules of law, it is without 
jurisdiction over the accounts of tes- 
tamentary trustees, it does not ac- 
quire it by such a reference in a will. 
Downer v. Downer, 9 Vt. 231 


4, See cases infra this note. 


[a] Constructive trustees. — (1) 
It has been held that the probate 
court has no jurisdiction over the ac- 
eounts of constructive trustees (In 
re Clark’s Estate, 131 N.W. 700, 151 
Iowa 511; McBride v. McIntyre, 51 
N.W. 1113, 91 Mich. 406; Delbert’s Ap- 
peal, 83 Pa. 468), (2) even though the 
person thus acting has been nominat- 
ed as trustee, if he has failed and re- 
fused to qualify, and continued to hold 
solely as trustee de son tort (Delbert’s 
Appeal, 83 Pa. 468; In re Cary, 69 A. 
736, 81 Vt. 112; Bailey v. Bailey, 32 A. 
470, 67 Vt. 494, 48 Am.S.R. 826). 


[b] Trustee not required to give 
bond to probate judge.—One to whom 
property was directed by a decree of 
court to be conveyed for plaintiff's 
benefit, who was not required to give 
bond to the probate judge, would not 
come within Rev. L. c 150 § 1, requir- 
ing a trustee required to give bond to 
a probate judge to render an account 


infra this 


and, where no authority is thus con- 
ferred on them as to trustees’ accounts, they have 
Where particular class- 
es of trusts are specified as being within their ju- 
risdiction, they have none as to other classes not 
The extent of their jurisdiction being thus 
dependent on the constitutional and statutory pro- 
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as to the estate in his hands. Rice 
v. Merrill, 102 N.E. 414, 215 Mass. 
419. 


{c] Trusts created by wills of non- 
residents. Under Code Civ. Proc. 8 
2641 (Code Civ. Proc. [1880] § 2820), 
providing-that the surrogate’s juris- 
diction as defined in c 18 tit 6 shall 
apply to a trust created by the will 
of a resident or relating to real prop- 
erty within the state without regard 
to the trustee’s residence or the time 
of execution of the will, the surrogate 
has no jurisdiction of an accounting 
by testamentary trustees under the 
will of a nonresident proved within 
the county where the trust fund is 
personal] property. People ex rel. Saf- 
ford v. Surrogate’s Court, Genesee 
County, 128 N.E. 890, 229 N.Y. 495. 
Contra People ex rel. Safford v. Wash- 
burn; 173/N.Y-S. 157, 105° Mise.’ 415 
[aff 176 N.Y.S. 833, 188 App.Div. 951, 
and appeal dism 124 N.E. 723, 227 
ING eros. 


{d] Trusts inter vivos.—(1) At 
least in some jurisdictions, the pro- 
bate courts ordinarily have no juris- 
diction over trusts created by deeds 
between living persons. Preston vy. 
Preston, 128 Ax 292; 102) Conn: 96% 
Jones v. Harsha, 206 N.W. 979, 233 


Mich. 499; Johnston v. Grice, 199 S. 
W. 409, 272 Mo. 423; Kelly’s Est., 24 
Pa.Dist. 509; Jones’ HEst., 15 Pa.Dist. 


30. (2) However, where trustees, al- 
though holding the trust estate by 
deed, have been appointed trustees by 
the will and the deed is merely a de- 
vice used to effect the arrangements 
contemplated by the will, they hold 
as testamentary trustees and as such 
are liable to account to the orphans’ 
court in the same manner as other 
testamentary trustees. Walker’s Est., 
Lowa Dist. 52'5. (3) Moreover, a 
claim for an accounting against an 
estate on a contract creating a trust 


relation between decedent and claim-- 


ant, which contract was completed 
during decedent’s lifetime, and which 
could have been enforced at that time 
by an action at law, may be presented 
in the probate court without resorting 
to equity. Sullivan v. Ross, 76 N.W. 
309, 113 Mich. 311 [rev 71 N.W. 634, 
113 Mich. 311]. (4) Where the trust 
term comes to an end and the parties 
agree that distribution shall be post- 
poned and the testamentary trustees 
shall continue in charge of the trust 
property, which agreement they get 
ratified by an order of the supreme 
court, purporting to effect a continu- 
ance of the testamentary trust, the 
trustees independent of the agree- 
ment or order remain, as to the per- 
sonalty, testamentary trustees and 
their accounts as such, to the extent 
that the trust consisted of personal 
property, are within the jurisdiction 
of the surrogate’s court (In re Mil- 
ler’s, Will, 178 NiB. 555, 257 N.Y. 349), 
(5) but as to the realty, the testa- 
mentary trust comes to an end at the 
expiration of the trust term and is 
not subject to be continued by the ac- 
tion of the parties or the order of the 
court, so that the trustees, if they 
remain such, are at any rate not testa- 
mentary trustees and the surrogate’s 
court has no jurisdiction over their 
accounts (In re Miller’s Will, supra). 
(6) Where the same court functions 
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visions conferring it, the terms of the prevailing stat- 
utes must be looked to in each jurisdiction to de- 
termine whether the probate courts have any ju- 
risdiction over matters of trustees’ accounting, and, 
if so, whether the facts present a case falling with- 
However, under some circumstances, the 
trustee may, by a long continued course of conduct, 


in one branch as an equity, in another 
as a probate court, the accounting of 
the trustee under a deed of trust inter 
vivos, although perhaps more proper- 
ly within the jurisdiction of the 
equity side, is nevertheless, if both 
parties join in invoking its action in 
probate, not subject to be assailed 
after the matter is disposed of on the 
trial as not coming within the juris- 
diction of probate. In re Bartholo- 
mew’s Trusteeship, 222 N.W. 356, 207 
Iowa 109. 


[e] Applicability of rule of ejus- 
dem generis.—The word “trustees” in 
Act June 16, 1832 (P. L. p 792), pro- 
viding that the jurisdiction of the 
orphans’ court shall embrace ‘all cas- 


es . . . wherein executors, ad- 
ministrators, guardians, or trustees 
may be possessed OLs ts any real 


or personal estate of a decedent” does 
not comprise all trustees, but, follow- 
ing as it does the words “executors, 
administrators, and guardians” is evi- 
dently not used in its broad sense, and 
relates solely to persons acting in a 
fiduciary capacity by virtue of a will, 
or of an appointment by the register 
or orphans’ court having jurisdiction 
of the estates of deceased persons; 
and as to trustees outside those cate- 
gories the orphans’ court has no ju- 
Se or Delbert’s Appeal, 83 Pa. 
68 


5. See constitutional and statutory 
provisions; and cases infra this note; 
and passim infra § 789. 


[a] In California, under Code Civ. 
Proce. § 1699, where a will creates a 
trust, the superior court, sitting in 
probate on the distribution of the es- 
tate, retains jurisdiction of the estate 
for the purpose of settlement of the 
trustee’s accounts, that jurisdiction 
remaining until the accounts are 
closed and the trustee discharged. 
Application of Dowdall, 191 P. 685, 
183 Cal. 348. 


{b] In Connecticut (1) Revision 
(1902) § 191, giving courts of probate 
power to eall trustees ‘‘to account for 
and concerning the estates intrusted 
to their charge,” retains in effect the 
broad provisions of Pub. Acts (1881) 
ec 36, thus giving the court complete 
power in the exercise of a reasonable 
discretion to order an accounting. 
Appeal of Morse, 102 A. 586, 92 Conn. 
286. (2) Under Gen. St. § 5045 the 
probate court’s authority over the ac- 
counts of testamentary trustees ex- 
tends both to intermediate and final 
accountings and carries with it the 
implied power to do what is necessary 
to the exercise of the jurisdiction thus 
expressly conferred, but beyond that 
probate has no jurisdiction over such 
trusts. De Ladson v. Crawford, 106 
A. 326, 93 Conn. 402. 


Kell 
bate courts have jurisdiction, under 
Rev. L. c 162 § 5, of the accounts of 
testamentary trustees, Phillips v. 
McCandlish, 131 N.E. 861, 239 Mass. 
301. (2) However, while the pro- 
bate courts in the several counties 
have equity jurisdiction over all cases 
and matters relating to trusts created 
by will (St. [1891] ¢ 415 § 1), and have 
long had equity jurisdiction over all 
matters relating to the termination of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


In Massachusetts (1) the pro- 
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confer on the probate court a jurisdiction over his 
accounts which it would not otherwise possess.® 


such trusts (St. [1880] e¢ 163 [Pub. 
Sts. ec 141 § 27]), this is a concurrent 
jurisdiction shared by the superior 
court and by the supreme court. 
Green v. Gaskill, 56 N.E. 560, 175 
Mass. 265; New England Trust Co. v. 
Eaton, 4 N.E. 69, 140 Mass. 532, 54 Am. 
R. 493. (3) A proceeding for an ac- 
counting being one given the probate 
court on its probate and not its equity 
side, neither the courts of general 
equitable jurisdiction nor the probate 
courts on their equity side can enter- 
tain applications for accounting, 
which must be determined on the pro- 
bate side and in the usual probate pro- 
ceedings. Green v. Gaskill, supra. 


{d] In Michigan a trustee by deed 
is not subject to account in the pro- 
bate court but a trustee by will must. 
Jones v. Harsha, 206 N.W. 979, 233 
Mich. 499. 


{e] In New Jersey (1) under Revi- 
sion (1898) § 118 (BP. L. p 758), au- 
thorizing an executor to settle the ac- 
counts of a deceased trustee in the 
orphans’ court, it has been said to be 
doubtful whether the jurisdiction un- 
der this section extends beyond ac- 
counts voluntarily filed and that the 
jurisdiction of the orphans’ court to 
order the filing of such accounts is 
questionable (Evans v. Evans, (Ch.) 
57 A. 872. See Truitt v. Lawrence, 94 
A. 575, 84 N.J.Eq. 488 [dictum recog- 
nizing jurisdiction of orphans’ court 
over voluntary accounting by testa- 
mentary trustee]), (2) although, on 
the other hand, it has been said that 
the orphans’ court is invested with 
full jurisdiction, as ample as that 
of a court of chancery and similar in 
character to the general jurisdiction 
of the chancery and _ prerogative 
courts, over the accounts of testa- 
mentary trustees with all incidental 
powers necessary to effectuate this 
jurisdiction (Landis v. Vineland His- 
torical, ete., Soe., 124 A: 604, 96 N.J. 
Eq. 246; Pyatt v. Pyatt, 18 A. 1048, 
46 N.J. Ea. 285). 


{f] In New York (1) under Code 
Civ. Proce. § 2802 et seq, the surro- 
gate’s court has jurisdiction of the 
accounts of testamentary trustees. 
Ungrich v. Ungrich, 126 N.Y.S. 419, 
141 App.Div. 485 [aff 100 N.E. 1134, 
207 N.Y. 662]; Post v. Ingraham, 107 
N.Y.S. 737, 122 App.Div. 738; Ruther- 
furd v. Myers, 63 N.Y.S. 939, 50 App. 
Div. 298; Conant v. Wright, 48 N.Y.S. 
422, 22 App.Div. 216 [aff 57 N.E. 1107, 
162 N.Y. 635]; Cass v. Cass, 16 N.Y.S. 
229, 61 Hun 460; Eysaman v. Nelson, 
140 N.Y.S. 183, 79 Misc. 304, 10 Mills 
294 [aff 150 N.Y.S. 1085, 165 App.Div. 
950]; Meeks v. Meeks, 100 N.Y.S. 667, 
51 Misc. 538, 37 N.Y.Civ.Proc. 270 [rev 
on other grounds 106 N.Y.S. 907, 122 
App.Div. 461]. See People v. Sur- 
rogate’s Court, Genesee County, 128 
N.E. 890, 229 N.Y. 495 (stating that 
“this jurisdiction over the accounting 
of testamentary trustees had its 
origin in chapter 272 of the laws of 
1850”); Fulton v. Whitney, 66 N.Y. 
548 [aff 5 Hun 16] (recognizing rule). 
(2) The power exists with reference 
even to substituted testamentary trus- 
tees appointed by the supreme court 
(Matter of Runk, 94 N.E. 363, 200 N. 
Y. 447. But see In re Brown, 16 Abb. 
Pr.N.S. 457, 470 [stating that where 
a trustee was appointed by the Su- 
preme Court, that court had “sole and 
exclusive jurisdiction over him, his 
conduct, and accounts’’]), (3) both as 
to intermediate accountings and as 
to the final accounting upon the 
termination of the trust (Matter of 
Runk, supra). (4) Code Civ. Proc. 
8§ 2812, 2813, providing that, on the 
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judicial settlement of. the accounts 
of a testamentary trustee, the issues 
thereupon must be determined in the 
Same manner as other issues are de- 
termined, are not a grant of power 
to the surrogate to try those issues, 
which can only be tried by the exer- 
cise of general equitable powers, but 
are, on the contrary, in effect a limita- 
tion of his authority to the determina- 
tion of those questions of which he 
has jurisdiction. Matter of U. S. 
Trust Co., 80 N.Y.S. 475, 80 App.Div. 
77 [aff 67 N.I. 614, 175 N.Y. 304, and 
rearg den 68 N.E. 1125, 176 N.Y. 563]. 
But see Matter of Rogers, 16 N.Y.S. 
197, 2 Connoly Surr. 639 (holding, 
principally in reliance on such sec- 
tions, that the surrogate has power, 
incidental to an accounting, to pass 
on the validity of an assignment on 
which the right or interest of the per- 
son seeking such accounting is predi- 
cated). (5) Under Code Civ. Proc. § 
2606, giving the surrogate’s court full 
jurisdiction over an accounting, 
voluntary or compulsory, of an execu- 
tor or administrator of a deceased 
testamentary trustee respecting the 
receipts or disbursements of his dece- 
dent, that court has jurisdiction of a 
proceedings by a beneficiary against 
the personal representative of a de- 
ceased trustee for an accounting. 
Post v. Ingraham, 107 N.Y.S. 737, 122 
App.Div. 738. (6) As an incident to 
this jurisdiction, the probate court 
has power to fix the expenses of the 
accounting and to declare them a 
charge on the trust estate. Conant v. 
Wright, 48 N.Y.S. 422, 22 App.Div. 216 
[afin TAN E. AD0%, U62eNOY a 63 bile C7) 
Code Civ. Proc. § 2472a, as added by 
L. (1910) c¢ 576, providing that the 
surrogate’s court has jurisdiction on 
a judicial accounting or proceeding 
for the payment of a legacy to ascer- 
tain the title to any legacy or dis- 
tributive share, to set off a debt 
against the same, and, for that pur- 
pose, ascertain whether the debt 
exists, to affect the accounting party 
with a constructive trust, ‘‘fand to ex- 
ercise ali other power, legal or equita- 
ble, necessary to the complete disposi- 
tion of the matter,” does not by the 
quoted phrase give authority to the 
surrogate’s court on a petition of an 
accounting trustee of a decedent, al- 
leging that as trustee under the will 
of decedent’s wife she paid from the 
fund of the wife’s estate certain sums 
in partial discharge of a mortgage on 
lands of the husband’s estate to decree 
that the petitioner be subrogated to 
the rights of the mortgagee, to whom 
the payment was made. In re Clyne, 
131 N.Y.S. 1090, 72 Mise. 593, 8 Mills, 
234. (8)'The court’s jurisdiction over 
accounts of testamentary trustees is 
coextensive with its jurisdiction over 
accountings by executors and admin- 


istrators. Matter of U. S. Trust Co., 
supra. 
{[g] Im Ohio (1) Rev. St. (1892) § 


6328, providing that any trustee under 
any last will, or appointed by com- 
petent authority, as often as once in 
two years, shall render an account to 
the probate court of the county in 
which he was appointed, etc., provided 
that the section shall not apply in any 
case in which the will creating the 
trust designates any other tribunal 
for the settlement of the trust or in 
which any other tribunad shall have 
acquired jurisdiction, has been held, 
even if it be applicable to a trust in 
real property, not to confer on the 
probate court control over the prop- 
erty itself, but only authority to bien- 
nially settle the trustees’ accounts 
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Widow’s election to take in opposition to testa- 
Where a widow elects to take against 


(Herron v. Comstock, 139 F. 370, 71 
C.C.A. 466), (2) and in no event to 
confer such authority where jurisdic- 
tion has already been properly ac- 
quired by another court (Herron v. 
Comstock, supra). 


{h] In Pennsylvania (1) under 
Act March 29, 1832, § 4, providing that 
jurisdiction of the orphans’ courts 
shall extend to all cases wherein trus- 
tees are, or may be, possessed of, or 
are in any manner accountable for, 
any real or personal estate of a dece- 
dent, the orphans’ court has jurisdic- 
tion over testamentary trusts whether 
given in the will nomination or virtute 
officii, such trusts in either case be- 
longing to that class of trusts which 
in its construction and existence is 
interwoven with the settlement of es- 
tates of decedents. Engel’s Estate, 36 
A. 727, 180 Pa. 215; Wapple’s Appeal, 
74 Pa. 100; Brown’s Appeal, 12 Pa. 333 
[overr Wheatly v. Badger, 7 Pa. 459]. 
See In re Kimberly’s Estate, 95 A. 83, 
249 Pa. 275 (dictum to same effect). 
(2) The account of a testamentary 
trustee should be filed with the clerk 
of the orphan’s court and is not prop- 
erly filed with the register of wills. 
Mather’s Hst., 17 Pa.Dist. 457. 


[i] In South Carolina, under Const. 
art 4 § 20, fixing the jurisdiction of 
the probate court in these words: ‘A 
Court of Probate shall be established 
in each county, with jurisdiction in all 
matters testamentary and of adminis- 
tration” the probate court has no ju- 
risdiction to hear a petition by a 
cestui que trust under a will in the 
nature of a bill in equity, for an ac- 
counting by his trustee, such proceed- 
ing not being a matter testamentary, 
as the mere fact that a trust is tes- 
tamentary does no make it a “matter 
testamentary” within the constitu- 
ae sense. Poole v. Brown, 12 S.C. 


{j] Im Vermont the probate court, 
under St. § 2613, has not the power to 
settle controversies that arise when 
one has unlawfully received trust 
funds from the trustee, and such per- 
son cannot be cited before it to 
answer therefor; but it has authority 
to settle the accounts of trustees ap- 
pointed by it, and any alleged diver- 
sion of a trust estate from its proper 
channel by the trustee is involved in 
his accounting. In re Cary, 69 A. 736, 
Real AW aii abl. 


{k] In Ontario jurisdiction is con- 
ferred on surrogates’ courts with re- 
spect to the accounts of trustees by 
Trustee Act (Rev. St. [1927] c 150 § 
23), the jurisdiction being special in 
nature and being, by subs 1, put-on 
approximately the same footing in a 
number of respectS as executors’ ac- 
counts. Campbell v. Hogg, (Imp.) 
[1930] 35 Dom-L.. RB. 673. 


6. See case infra this note. 


[a] Thus, although the trustee is 
not required to account to the probate 
court as such, if he acts in a dual 
capacity toward the beneficiary, serv- 
ing not only as trustee but in some 
other capacity, in the latter of which 
he is required to account in probate, 
as, for example, in the capacity of 
guardian, he may be required to ac- 
count to the probate court for the 
trust estate and its income where for 
a long time he has included the trust 
property in his accounts filed as 
guardian and the accounts in that 
form have been accepted and approved 
mn probate. Wilson v. Knight, 18 Ala. 
129. 
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a will, she is deprived of the right to avail herself 
of any of its provisions,’ and the trustee therein 
appointed standing in no fiduciary relation to her, 
but being simply a devisee subject to her intestate 
interest, so far as she has any estate entitling her 
to an account, except as an incident to her right of 
partition, her remedy cannot be pursued before the 
probate court.’ 


[§ 789] (2) Concurrence or Exclusiveness of Pro- 
bate and Equity Jurisdiction. As to particular 
trusts, trustees, or situations to which the statutes 
defining the jurisdiction of the probate court do not 
extend it, matters of accounting remain within the 
jurisdiction of equity and relief of that character 
may properly be sought. or granted in equitable pro- 
ceedings.? Where the trust or the trustee involved 
is one coming within the terms of th. authority 
conferred on the probate court, there is some dif- 
ference in the authorities as to whether the juris- 
diction thus granted is exclusive or concurrent mere- 
ly.t° According to some authorities, the jurisdiction 
thus conferred on the court of probate over account- 
ings is, where it exists, exclusive, and no jurisdiction 
remains in equity to deal with such accounts as are 
within the purview of the power granted to pro- 
bate,!1 except, in consequence of equity’s power to 
give complete relief, to the extent that such action 
is incidental to some accepted head of equity ju- 
risdiction present in the suit.t1? Elsewhere, even 
though the trustee is one appointed by, and gives 
his bond in, the probate court,**® equity has been 


7. Effect of: 
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held not to be ousted of jurisdiction over trustees’ 
accounts by reason of the fact that the probate court 
has been given jurisdiction with respect thereto, 
the jurisdiction given the latter being not exclusive 
but concurrent with that already existing in equity 
which continues to exist as before the grant of ju- 
risdiction to the probate court,'+ and particularly 
where the accounting is in connection with a suit for 
construction of the will and direction as to the 
execution of the trust;+° in at least one such juris- 
diction, however, it has been held, despite the ex- 
istence of concurrent jurisdiction, that ordinarily, 
and in the absence of special circumstances, the 
probate court is the proper tribunal for the rendi- 
tion of accounts,’® and equity will not take jurisdic- 
tion of proceedings for an accounting, unless facts 
are pleaded showing that the case is one requiring 
relief of such a nature that the probate court is 
not competent to grant it or that for some reason 
eomplete justice cannot be done there.t?’ Where 
intermediate jurisdiction is held coneurrent, the 
settlement of former intermediate accounts of a 
trustee in the probate court does not operate to make 
all future accounting subject to its exelusive juris- 
diction,*® nor does the fact that such court has 
previously taken other action or made other orders 
with reference to the management or execution of 
the trust;'® but it has been held, in such eases, 
that equity will not ordinarily take jurisdiction of 
a subsequent accounting as to a trust wherein the 
probate court has formerly acted in the absence of 


Milde-] 737, 122 App.Div. 738; In re Appell’s 


Renunciation of will generally see 
Wills [40 Cyc 1898 text and notes 
6]. 


Widow’s election to take against will 
see Wills [40 Cyc 1989]. 


8  McClernan’s Est., 11 Pa.Dist. 
163. 


9. Johnston v. Grice, 199 S.W. 409, 
272 Mo. 423; Bailey v. Bailey, 32 A. 
470, 67 Vt. 494, 48 Am.S.R. 826. See 
Hayes v. Hall, 74 N.E. 935, 188 Mass. 
510 (holding, as to a trust created 
inter vivos, that the superior court, 
in the exercise of its general equity 
jurisdiction, had authority to pass on 
trustees’ accounts). And see cases 
supra § 788 note 5. 


[a] hus, where the accounts of 
trustees de son tort are involved, the 
aid of the court of equity may be 
invoked. Bailey v. Bailey, 32 A. 470, 
67 Vt. 494, 48 Am.S.R. 826. 


10. 
bt 


11. Green v. Gaskill, 56 N.E. 560, 
175 Mass. 265; Rockwell v. Dow, 154 
229,18 IN. EL. 58: 


12. Rockwell v. Dow, supra. 


13. Page v. Marston, 47 A. 52% 94 
Me. 342. 


14. Application of Dowdall, 191 P. 
685, 183 Cal. 348; McDonald v. Hart- 
ford Trust Co., 132 A. 902, 104 Conn. 
169; Preston v. Preston, 128 A. 292, 
102 Conn. 96; Landis v. Vineland His- 
torical, ete., Soc., 124 A. 604, 96 N.J. 
Eq. 246; Evans vy. Evans, (N.J.Ch.) 
57 A. 872; Matter of Runk, 94 N.E. 
363, 200 N.Y. 447; In re Miller’s Will, 
248 N.Y.S. 213, 231 App.Div. 587 [mod 
178 N.B. 555, 257 N.Y. 349]; Deering 
v. Pierce, 133 N.Y.S. 582, 149 App. 


See infra text and notes 1l- 


berger v. Franklin, 115 N.Y.S. 903, 130 
App.Div. 860; Matter of Fogarty, 102 
N.Y.S. 776, 117 App.Div. 583; Cass v. 
Cass, 16 N.Y.S. 229, 61 Hun 460; Fo- 
garty v. O’Reilly, 107 N.Y.S. 234, 56 
Mises 192 Patt 0%) INAS 27S 
App.Div. 923]. And see cases supra 
note 13; and infra note 15 et seq. 


[a] In Pennsylvania (1) the 
orphans’ court formerly had concur- 
rent jurisdiction with the common 
pleas in testamentary trusts (Engel’s 
Estate, 36 A. 727, 180 Pa. 215; Wap- 
ples’ Appeal, 74 Pa. 100; Brown’s Ap- 
peal, 12 Pa. 333 [overr Wheatly v. 
Badger, 7 Pa. 459]; Apple’s Estate, 2 
Phila. 171), (2) except in cases where 
an executor virtute officii was, invest- 
ed with the trust,.in which case the 
jurisdiction of the orphans’ court was 
always held exclusive (Engel’s Es- 
tate, supra; Wapple’s Estate, supra; 
Brown’s Appeal, supra; Jones’ Ap- 
peal, 3 Grant 169), (3) but, by express 
provision of Fidcuiaries Act June 7, 
1917 (P. L. p 447) § 46 (q), the or- 
phans’ court was given exclusive ju- 
risdiction over the accounts of all tes- 
tamentary trusts or trustees, except 
as to accounts filed with the court of 
common pleas before the act, thereby 
abolishing the preéxisting concurrent 
jurisdiction of the court of common 
pleas (Meurer v. Stokes, 92 A. 506, 246 
Pa. 393; Girard’s EHst., 29 Pa.Dist. 62). 


15. Page v. Marston, 47 A. 529, 94 
Me. 342. 


16. Ungrich v. Ungrich, 115 N.Y.S. 
413, 1381 App.Div. 24; Post v. Ingra- 
ham, 107 N.Y.S. 737, 122 App.Div. 738; 
Meeks v. Meeks, 100 N.Y.S. 667, 51 
Mise. 538, 87 N.Y.Civ.Proc. 270 [rev on 
other grounds 106 N.Y.S. 907, 122 App. 
Div. 461]. And see cases infra note. 


17. Post v. Ingraham, 107 N.Y.S. 


Estate, 204 N.Y.S. 889, 123 Misc. 12 
[aff 213 N.Y.S. 757, 215 App.Div. 769]. 
See Mildeberger v. Franklin, 115 N.Y. 
S. 9038, 180 App.Div. 860 (recognizing 
the rule but holding that the question 
of jurisdiction is one to be determined 
by the trial court when the action is 
brought on for trial, and that the mat- 
ter is not properly presented by a de- 
murrer to the application); Matter of 
Fogarty, 102 N.Y.S. 776, 117 App.Div. 
583 (recognizing rule). And see cases 
supra note 16. 


[a] Special circumstances held 
sufficient to permit resort to equity 
include: (1) Claim of title to realty 
in hostility to the asserted trust 
therein. Matter of Fogarty, 102 N.Y. 
8S. 776, 117 App.Div. 583; Fogarty v. 
O’Reilly, 107 N.Y.S. 234, 56 Mise. 192 
Laff 107 N.Y.S. 1127, 123 App.Div. 923]. 
(2) Partition. In re Appell’s Estate, 
204 N.Y.S. 889, 123 Mise. 12 [aff 213 
N.Y.S. 757, 215 App.Div. 769]. (3) 
Assertion of set-off dependent on 
validity of debt claimed to be owing 
from cestui to estate. Meeks v. 
Meeks, 106 N.Y.S. 907, 122 App.Div. 
461 [rev 100 N.Y.S. 667, 51 Misc. 5388, 
3, INoY.Cin.Proc.; 1270% But see 
Rutherfurd v. Myers, 63 N.Y.S. 939, 
50 App.Div. 298 (holding that the fact 
that set-off is involved does not pre- 
vent the surrogate from proceeding 
with the accounting, reserving the 
question of set-off for determination 
by the proper court thereafter, and 
that the equity court will not stay the 
proceedings in probate by reason of 
the mere fact that there is a question 
of set-off). 


\ 
18. Evans v. Evans, (N.J.Ch.) 57 

Ay Siler 

fats Apple’s Estate, 2 Phila. (Pa.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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some good equitable reason why it should do so.?° 
Moreover, if the probate court has a proceeding for 
an accounting pending before it, the equity court, 
on being informed of that fact, should, where the 
application to the probate court has been made in 
good faith, postpone the proceeding in equity and 
allow the accounting to be had in the court which 
has already taken jurisdiction;?1 and vice versa.22 
Whether the accounting be sought in equity or pro- 
bate proceedings, it is to be dealt with on equitable 
principles.” 


Equity jurisdiction of federal courts. Even if 
the jurisdiction of probate courts over trustees’ 
accounts is, by statute, exclusive as against other 
courts of the state, yet, inasmuch as the equity pow- 
ers of federal courts cannot be abridged by state 
legislation,?* the equitable jurisdiction of federal 
courts as to such accounting is unimpaired by stat- 
utes conferring exclusive jurisdiction on courts of 
probate.?° 


Termination of testamentary trust. Where the 
jurisdiction of probate is confined to testamentary 
trusts, on the termination of such a trust, if the 
same trustee is authorized to continue to hold the 
same res as trustee, his subsequent accounts are 
within the jurisdiction of equity rather than that 
of probate.?® 


[§ 790] ¢. Territorial Jurisdiction.2” An express 


20. Landis v. Vineland Historical, 
etc., Soc., 124 A. 604, 96 N.J.Eq. 246. 


21. Application of Dowdall, 191 P. 
685, 183 Cal. 348. 


22. In re Ayrault’s Will, 30 N.Y.S. 
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trust company as trustee in the place 
of the executors and trustees named 
in the will to convey the real estate in 
New York and distribute the proceeds 
to various parties named, 
the trustee, the interest in the pro- 
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trust of personalty has its situs at the domicile of 
the creator at the time of its creation, and the courts 
of the situs of the trust have jurisdiction over the 
trustees’ accounts;?8 on the other hand, because 
equity acts in personam, a trustee may be called on 
to account in any jurisdiction where he may be found 
without regard to the situs of the trust property.?® 
Under the former principle,*° when it is a question 
as to which of two states has jurisdiction, a trust of 
personalty, ereated inter vivos, has been held to be 
within the jurisdiction of the courts of the state 
wherein the creator was domiciled at the time of 
its creation, although the trust instrument was ex- 
ecuted and the trustee resides elsewhere;*+ similar- 
ly, in the case of testamentary trusts of personalty, 
the .courts of the testator’s domicile and of the 
probate prima facie have primary jurisdiction of 
the accounts of the trustees,?? whether the trustees 
reside there or elsewhere.*? By virtue of the lat- 
ter,?* where all the parties in interest are before 
the court, it has been held to have power to compel 
resident trustees to account, although the trust prop- 
erty 1s situated wholly in another state, composed 
wholly or in part of realty,*> and although the will 
creating such trust was probated and the testator 
domiciled in such other state.*® To the extent, how- 
ever, that statutory provisions limit a jurisdiction 
over accountings based solely on the residence of 
the trustee, jurisdiction resting solely on that ground 
may-not be exercised.*? If both the situs of the 


ceeds of the second sale and the trus- 
tees’ receipts from the rents of such 
lands are governed by the rule stated 
in the text as to jurisdiction. Marsh 


including | v. Marsh, 67 A. 706, 73 N.J.Eq. 99. 


654, 81 Hun 107 [aff 42 N.E. 542, 146 
N.Y. 389]. 


23. Landis v. Vineland Historical 
& Antiquarian Soc., 124 A. 604, 96 N. 
J.Eq. 246; In re Hill’s Estate, 82 A. 
338, 79 N.J.Eq. 521. 


24. See Federal Courts § 118 text 
and notes 70-72. 


25. Parsons v. Lyman, 18 F.Cas.No. 
10,780, 5 Blatehf. 170, 32 Conn. 565. 


26. In re Miller’s Will, 178 N.E. 
555, 257 N.Y. 349. 


27. Territorial jurisdiction of 
equitable accounting generally see 
Accounts and Accounting § 79. 


28. Swetland v. Swetland, 149 A. 
50, 105 N.J.Eq. 608 [aff 153 A. 907, 
107 N.J.Eq. 504]. 


29. Swetland v. Swetland, supra. 
See Chirwig v. Ames, 116 N.W. 865, 
138 Iowa 697 (exercising jurisdiction 
where the parties, although all non- 
residents, all appeared without objec- 
tion in the state, some of the property 
included in the trust estate being 
situated there, although there was 
other property located elsewhere). 
And see infra text and note 35. 


[a] Im England, if either the trus- 
tees or the trust property is within 
the jurisdiction, that is sufficient. 
Lewin Trusts p 41 note d [cit Swet- 
land v. Swetland, 149 A. 50, 53, 105 


N.J.Eq. 608 [aff.153 A. 907, 107 N.J. 
Eq. 504]. 
[b] Tilustration.—Where a person 


appointed testamentary trustee for a 
part of the residue of an estate con- 
sisting of property in Connecticut and 
New York, was appointed ancillary 


ceeds to which the trustee was en- 
titled was paid him partly in cash 
and the balance by exchange sent to 
Connecticut, all of which he deposited 
in a Connecticut bank as trustee, and 
for four years he did not account for 
such amount to any court in New 
York or Connecticut. 
appointment in New York was termi- 
nated by the substitution of the trust 
company as trustee, and he received 
the proceeds of the New York prop- 
erty under his Connecticut appoint- 
ment, and was bound to account there- 
for in that state. Jones v. Downs, 72 
A. 589, 82 Conn. 33. 


30. See supra text and note 28. 


31. Swetland v. Swetland, 149 A. 
50, 105 N.J.Eq. 608 [aff 153 A. 907, 107 
N.J.Eq. 504]. 


32. Marsh v. Marsh, 67 A. 706, 73 
N.J.Eq. 99; Smith vy. Central Trust 
Co., 42 N.Y/S. 740, 12 App.Div. 278 
[aff 48 N.H! 553, 154 N.Y. 333]. See 
Swetland v. Swetland, 149 A. 50, 105 
N.J/Eq.,.608 [aff 153 A.1907,'107 N.J- 
Eq. 504] (recognizing rule). 


[a] Reason for rule.— ‘This re- 
sults from the fact that the trustees 
derive title through the probate of 
the will and the receipt of letters tes- 


tamentary from the . court 
[of the state wherein probate is 
had].” Marsh v. Marsh, 67 A. 706, 708, 


73 N.J.Eq. 99. 
83. Marsh v. Marsh, supra. 


[a] What to be dealt with as per- 
sonalty. — Where property forming 
part of the trust estate comes to the 
trustees as personalty and is invest- 
ed by them in realty in another state 
than that of the testator’s domicile 


trustee in New York, after which the] and of probate, which is subsequently 


New York court appointed a resident 


reconverted into personalty, the pro- 


34 See supra text and note 29. 
35. Reading v. Haggin, 12 N.Y.S. 
368, 58 Hun 450; Jones v. Jones, 30 
N.Y.S. 177, 8 Mise. 660; Beattie v. 
Johnstone, 8 Hare 169, 32 Eng.Ch. 
169, 68 Reprint 318. 
His ancillary [a] Stay of proceedings should be 


granted in the courts of the state of 
the trustee’s residence when an ac- 
tion involving an accounting is insti- 
tuted there, if there is a pending suit 
in the state wherein the trust has its 
situs, such action being an instance 
of the general power of the court of 
a state in which a second suit is 
brought to stay proceedings pending 
a prior suit pending in another court. 
pipteh v. Marsh, 67 A. 706, 73 N.J.Eq. 


36. Jones v. Jones, 30 N.Y.S. 177, 
8 Mise. 660. 


37. See statutory provisions; 
cases infra this note. 


[a] Thus, under Code (1880) § 
2820, stating that “the provisions of 
this title apply to a trust created by 
the will of a resident of the state, or 
relating to real property, situated 
within the state, without regard to 
the residence of the trustee,” the sur- 
rogates’ courts in New York have no 
jurisdiction over the accounts of a 
testamentary trustee resident within 
the state where the testator was not 
a resident and none of the trust prop- 
erty consisted of realty located with- 
in the state. People ex rel. Safford v. 
Surrogate’s Court, Genesee County, 
128 N.E. 890, 229 N.Y. 495. See In re 
Hoyt, 170 N.Y.S. 846, 103 Misc. 614 
(to the same effect, holding that the 
court had no jurisdiction where non- 
residence of the trustee appeared in 
addition to the other circumstances 
mentioned above, and stating that the 


and 
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trust and the residence of the trustee are outside 
a state, the courts thereof cannot take jurisdiction 
over the trustees’ accounts, at least where the trust 
estate does not consist of realty, by reason of the 
fact that some or all of the beneficiaries reside,** 
or the trust funds are placed or invested by the 
trustee,*® within such state. As between the sever- 
al counties within, a state, statutes with reference 
to jurisdiction over trustees’ accounts frequently 
designate the county in whose courts such jurisdic- 
tion shall exist;*® and, where that is so, the ques- 
tion of territorial jurisdiction over the accounts de- 
pends on the terms of the governing statute.** 
Where jurisdiction is given exclusively to the courts 
of the county wherein the trustees reside at the 
commencement of the trust, jurisdiction over’ the 
accounting is in the courts of the county where the 
original trustees reside and remains there despite 
their subsequent resignation and the appointment 
of substituted trustees, resident in another county, 
such courts not losing jurisdiction thereby and the 
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courts of the latter county acquiring and possess- 
ing none.*?, However, where a new county is erect- 
ed out of a part of that county wherein the trustee 
resided at the commencement of the trust, in which 
new county the residence of the trustee, both at the 
time the trust commenced and after the creation of 
the separate county, is situated, the courts of such 
newly created county rather than those of the orig- 
inal county have jurisdiction over the trustee’s ac- 
counts. *3 


[§ 791] 2. Limitations and Laches.44 It is well 
settled that as between the trustee and cestui que 
trust, the statute of limitations does not operate, in 
cases of an express or direct trust, so long as such 
trust continues unrepudiated.4® With respect to 
an implied trust the rule is ordinarily otherwise,*® 
subject, however, to some modifications and excep- 
tions.** Independently, however, of the statute of 
limitations, an accounting may be refused where 
the party seeking it has been guilty of laches or has 
allowed his claim to become stale.48 - When the trus- 


surrogate could take jurisdiction, Simpson’s Hstate, 98 A. 35, 253 Pa.] 238 F. 938]. See Brown-Crummer Inv. 
mOnLy Mat [the trust were]]| 217; Engel’s Estate, 36 A. 727, 180 Pa.| Co. v. Miami, 40 F.(2d) 508 (recogniz- 
testamentary and embracing realty, 215; Brown’s Appeal, 12 Pa. 333. See]ing rule). ys 

or if testamentary but concerning|In re Simpson, 23 Pa.Dist. 750 [to 


personalty, provided only that . same effect]. 


[it 'was] created by the will of a res- 


Compare Helfenstein’s 
Hst., 20. A. 151, 135 Pa. 293 where; 
although an arrangement was refer- 


Ala.—Snodgrass v. Snodgrass, 64 
So. 594, 185. Ala. 155; Snodgrass v. 
Snodgrass, 58 So. 201, 176 Ala. 276. 


ident’). ss 

38. Smith v. Central Trust Co., 42 
N.Y.S. 740, 12 App.Div. 278 [aff 48 N. 
E. 553, 154 N.Y. 333]; In re Hoyt, 170 
N.Y.S. 846, 103 Misc. 614. 


39. Smith v. Central Trust Co., 42 
INLY.S:. 740,912) App-Div. 278 [aff 48 
NED 558. 154 NEY.) 333). 


40. See statutory provisions; 
cases infra note 41. 


41. See eases infra this note. 


[a] In Kentucky, under Civ. Code 
§ 472, providing that the county court 
of the county in which the deed or 
will creating the trust is recorded 
shall have the jurisdiction of making 
the settlement, a trustee of an ex- 
press trust should account in the tri- 
bunals of the county in which the in- 
strument creating the trust is record- 
ed. Cunningham vy. Fraize, 2 S.W. 551, 
85 Ky. 35, 8 Ky.L. 638; McAfee v. 
Balden, 6 Bush 5387. 


[b] In New York (1) by L. (1850) 
e 272 and L. (1867) c 782, jurisdiction 
over either voluntary or compulsory 
accounts of testamentary trustees is 
vested in the surrogate of the county 
wherein the will is proved, the resi- 
dence of testator and trustees, and 
the situs of the property all being 
alike immaterial, and the statutory 
rule was in effect continued at the 
time of the adoption of the code of 
1880 (People ex rel. Safford v. Sur- 
rogate’s Court, Genesee County, 128 
N.B. 890, 229 N.Y. 495; In re Pinck- 
ney’s' Mst., 189 N.Y.S.. 49, 115. Mise. 
602), (2) except in so far as § 2820 
altered the rule with respect to tes- 
tamentary trusts created by the wills 
of nonresident decedents (see supra 
text and note 37). (38) Jurisdiction 
being thus conferred on a particular 
court, the surrogate in another coun- 
ty cannot thereafter exercise any con- 
trol over trustees’ accounts; the place 
of residence of the trustee is of no im- 
portance under the statute. In re 
Pinckney’s Estate, 189 N.Y.S. 49, 115 
Mise. 602. ; ; 


[c] In Pennsylvania (1) by Act 
June 14, 1836 (P. L. p 628) § 15 the 
county of the residence of the trustee 
was made the proper forum (In re 


and 


red to as a trust and the accountant 
filed accounts as trustee, it was in 
fact a mortgage and he a mortgagee, 
and hence the rule respecting resi- 
dence was not applied]), (2) and, un- 
der such statute, jurisdiction of ac- 
counts of testamentary trustees was 
in the courts of that county, rather 
than the one where the will was pro- 
bated (Engel’s Hst., supra). (3) But 
it has been said that, under Fiducia- 
ries Act June 7, 1917 (P. L. p 447) § 
46 (q), jurisdiction of the accounts 
of testamentary trustees is vested ex- 
clusively in the orphans’ court of the 
county where the will is probated. 
Girard’s Hst., 29 Pa.Dist. 62. 


42. In re Simpson’s Bstate, 98 A. 
Sh e2den bas 27. 


43. Brown’s Appeal, 12 Pa. 333. 


44. Applicability of statutes of 
limitation: 


Between trustee and cestui generally 
see Limitations of Actions § 34. 


To's 


Accounting in equity generally see 
Limitations of Actions § 145. 


Suits concerning or involving trusts 
generally see Limitations of Ac- 
tions §§ 136, 267-297. 


45. See Limitations of Actions §§ 
267, 268. 


[a] Proceeds of trust property.— 
The statute of limitations may, in the 
event trust property is sold, confer 
immunity from liability for the pro- 
ceeds eo nomine, but not from liabil- 
ity for an accounting as to the trust 
estate. Cresap v. Brown, 96 S.E. 66, 
82 W.Va. 467. 


Applicability of statute on termina- 
tion of trust see Limitations of Ac- 
tions §§ 2938-297. 


" 46. See Limitations of Actions § 
70. 

47. See Limitations of Actions §§ 
269, 271. 

48. U.S.—Speidel v. Henrici, 7 S. 


Ct. 610, 120 U.S. 377, 30 L.Ed. 718 [aft 
15 F. 753]; Fidelity Trust Co. v. Alex- 
ander, 243 F. 162, 156 C.C.A. 28 [rev 


Ark.—Brinkley v. Willis, 22 Ark. 1. 


Cal.—Coyle v. Lamb, 55 P. 901, 123 
Cal. 264. 


Md.—Reeder v. Lanahan, 74 A. 575, 
TIS Maa sii 2e 


Mo.—Price v. Boyle, 229 S.W. 206, 
287 Mo. 257. 


N.J.—Kremelberg v. Thompson, 103 
A. 523, 87 N.J.Eq. 655; Dyer v. Wa- 
ters, 19 A. 129, 46 N.J.Eq. 484. 


N.Y.—Kellogg v. Kellogg, 155 N.Y. 
S. 310, 169 App.Div. 406. 


N.C.—Rouse v. Rouse, 96 S.E. 986, 
HUM IN LOB a UA 


Pa.—O’Malley v. Mears, 87 A. 862, 
240 Pa. 373; In re Rist, 43 A. 407, 192 
Pa. 24; Engel’s Estate, 36 A. 727, 180 
Pa. 215. See Horine v. Mengel, 30 
Pa.Super. 67 (recognizing rule). 


Eng.—Bright v. Legerton, 6 Jur. 
N.S. 1179 [aff 7 Jur.N.S. 559]. 


_[a] Basis for rule.—(1) The prin- 
cipal on which courts of equity re- 
fuse to enforce stale claims, and 
hence will refuse to compel a trustee 
to account, in cases where the statute 
of limitations does not apply, either 
directly or-by analogy, is that, con- 
sidering all the circumstances, it 
would be inequitable to do so by rea- 
son of the danger of doing injustice 
to defendant after so long a lapse of 


time. Dyer v. Waters, 19 A. 129, 46 
N.J.Eq. 484; Kellogg v. Kellogg, 155 
N.¥.5s,,310;, 169, App Div. 395. 9 See 


Bright v. Legerton, 7 Jur.N.S. 559, 30 
L.Ch., 338, 343) fatt 6 Surin. Ss 2179) 
(“I apprehend that in such a case it 
is not necessary to presume the exe- 
cution of a release, or to resort to 
any statute of limitations. A court 
of equity will not allow a dormant 
claim to be set up when the means of 
resisting it, if unfounded, have per- 
ished; much less cast a burthen of 
proving! <a iaantaiiirmativemncs .sas 
when the witnesses who might have 
proved the fact have long ago been 
called into another state of exist- 
ence’). (2) “Lapse of time is allow- 
ed to be a defense . . . because 
in the interval between the transac- 
tion complained of and sued for, the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tee himself at the suit furnishes the facts establish- 
ing his duty and the beneficiary’s equitable right to 
an accounting, he cannot, however, rely on laches 
as a defense thereto, whatever the time that may 
have elapsed.49 Whether the lapse of time is suffi- 
cient to bar a recovery must, of necessity, depend 
on the particular circumstances of each case. The 
cestui que trust cannot properly be said to have 
slept on his rights until his trustee has assumed 
some position of antagonism, or hostility to, or de- 
fiance of, his cestui que trust’s rights, of which he 
has notice.>+ Although the laches is not sufficient 
to bar the action, it may, under some circumstances, 
be taken into consideration in computing interest.®? 


[§ 792] 3. Voluntary Accounting—a. Existence 
and Scope of Right. A trustee has capacity to main- 
tain an action in equity for settlement of his ac- 
counts,°* at his own instance and without being cit- 
ed to do so,°* from time to time as occasion may 
render proper,®® the right belonging as well to a 
substituted as to an original trustee.°* Statutes 
authorizing, or prescribing the procedure for, com- 
pulsory accountings furnish no objection to such a 


defendant may have discharged him- 
self . . . and have mislaid, lost. 
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{c] Intervention or noninterven- 
tion of r'ghts of third persons during 
the period claimed as laches has been 
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voluntary statement by the trustee of his accounts.*? 
A trustee cannot avail himself of this right, however, 
purely for his own purposes and in opposition to the 
trust.°° Where several trusts are created by one 
instrument, the trustees may properly institute a 
proceeding for a separate accounting as to each 
trust and are not required to consolidate either the 
accounts or the proceedings for accounting.°® No 
proceeding for such an interlocutory accounting 
should be entertained until after a determination 
who are the parties entitled, under the terms of 
the trust instrument, to an interest as beneficiaries 
of the trust.*° 


[§ 793] b. Form and Conduct of Proceedings. It 
has been held proper for the trustee to resort, for 
this purpose, to a special proceeding in equity, fil- 
ing his petition and securing the issuance of an order 
to show cause based unon such petition;®! but there 
is other authority holding that there is no occasion 
for resort to such procedure instead of an ordinary 
action in equity and that hence the court need 
not, and will not, entertain the proceeding thus in- 
stituted.£* A proceeding of this kind is not, prop- 


without any pretense that_it is so 
retained on a claim of right, would 
not produce such hostile attitude. 


or failed to preserve the evidences of 


his discharge.” Brinkley v. Willis, 


ZoAric! A, Ge 


aches and stale demands as equita- 
he @e*enses generally see EMquity §§ 
11-250. 


49. Brinkley v. Willis, 22 Ark. 1. 


50. U.S.—Alexander wv Fidelity 
Trust Co., 249 F. 1, 161 C.C.A. 61. 


Ala.—Snodgrass v. Snodgrass, 64 
So. 594, 185 Ala. 155. 


N.J.—Williams v. McKay, 40 N.J. 
eA 197; Cook v. Williams, 2 N.J.Eq. 
09. 


N.Y.—Zebley v. Farmers’ Loan, 
etc., Co., 34 N.E. 1067, 139 ‘N.Y. 461. 


Pa.—Christy v. Christy, 35 A. 245, 
176 Pa. 421; Horine v. Mengel, 30 Pa. 
Super. 67. 


Va.—Rowe v. Bentley, 29 Gratt. (70 
Va.) 756. 


W.Va.—Cresav v. Brown, 
66, 82 W.Va. 467. 


Itng.—Rochefoucauld y. Boustead, 
ftS9 77 Chie £96, -211- 


See Felton v. Long, 43 N.C. 224; 
Watson v. Dodson, (Tex.Civ.App.) 143 
S.W. 329 (both to same effect). 


And see cases infra note 51. 


“In questions of this kind it is not 
only time, but the conduct of the par- 
ties which has to be considered.” 
Rochefoucauld v. Boustead, supra. 


[a] Continuous active assertion of 
cJaims in other proceedings seeking 
the enforcement of the trust, even 
though such proceedings are for vari- 
ous reasons unsuccessful, may pre- 
vent a larse of time from constituting 
Jaches which might otherwise be suffi- 
cient for that purpose. Alexander v. 
pidellty Trust Co., 249 E. 1.) i6ive!CrAy 


96 S.E. 


[b] Corporate trustee.—It has 
been said to be doubtful if the doc- 
trine of laches should be applied as 
Strictly in favor of a corporation en- 
gaged under its charter in the busi- 
ness of acting as trustee as in favor 
of an individual. Alexander v. Fidel- 
ity Trust Co., 249 BF. 1, 161 C.C.A. 61. 
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suggested as a circumstance relevant 
to the consideration of whether it is 
really such. Alexander v. Fidelity 
Trust Co., 249*E. 1, 169 C.C. Aw 61. 


[d] Mere lapse of time, not cou- 
pled with other circumstances ren- 
dering it unjust to give relief, will 
not, apart from any statute of limi- 
tations, bar the claim of a cestui que 
trust where an exnress trust is estab- 
lished. Zebley v. Farmers’ Loan, efc., 
COs so ta Ne OG ie oko S UNG a 4 6.L: 
Rouchefoucauld v. Boustead, [18971 1 
Ch. 196. See Brown-Crummer Inv. Co. 
ne Spike 40 F.(2d) 508 (to same ef- 
ect). 


51. U.S.—Alexander v. Fidelity 
Trust Co., 249 F. 1, 161 C.C.A. 61. 


Ala.—Meming v. Gilmer, 35 Ala. 


62. See Snodgrass v. Snodgrass, 64 
BO: ye 185 Ala. 155 (recognizing 
rule). 


Conn.—McDonald v. Hartford Trust 
Co., 182 A. 902, 104 Conn. 169. 


pens re Bridge’s Est., 263 Ill.App. 


N.J.—Dyer v. Waters, 19 A. 129, 46 
N.J.Eiq. 484. 


N.Y.—Zebley v. Farmers’ lL. & T. 
Co., 34 N.B. 1067, 139 NY. 461; Bar- 
ney v. Hoyt, 135 N.Y.S. 126, 150 App. 
ee 361 [aff 103 N.E. 1120, 210 N.Y. 


Va.— Griffin v. Macaulay, 7 Gratt. 
(48 Va.) 476. 


“The adverse holding must be clear 
and brought home to the cestui que 
trust beyond question or doubt.” 
Rowe v. Bentley, 29 Gratt. (70 Va.) 
756, 760. 


[a] Express recognition of trust 
throughout the period in which the 
trustee holds renders unavailable a 
claim of laches as to such period. 
Alexander v. Fidelity Trust Co., 249 F. 
1, 161 C.C.A. 61; Fleming v. Gilmer, 
35 Alan 62:5) Barney ev. seloy tj), lsd NY. 
S. 126, 150 App.Div. 361 [aff 103 N.E. 
1120, 210 N.Y. 542]. 


[b] Mere retention in his posses- 
sion by the trustee of a portion of the 
income of the trust fund, with the 
consent of the cestui que trust, and 


raha v. Waters, 19 A. 129, 46 N.J.Eq. 


{c] However long trust may have 
existed, if the accounting is sought 
within a very short time after the 
trustee assumes an attitude of hostil- 
ity toward the cestuis, there are no 
laches constituting a bar to the ac- 
counting. Zebley v. Farmers’ Loan, 
etc.,’ Co, 347 NB 7 106% L389 NE Ye) 4623 


52. McRoberts v. Carneal, 44 S.W. 
442, 51 S.W. 800, 21 Ky.L. 497. 


53. Warner v. Mettler, 103 N.E. 
259, 260, 260 Ill. 416 [aff 176 Dll. App. 
473, and cit Cyc]; Johnston v. Grice, 
199 S.W. 409, 272 Mo.. 423; Dyer v. 
Waters, 19 A. 129, 46 N.J.Hq. 484; 
Mildeberger v. Franklin, 115 N.Y.S. 
903, 130 App.Div. 860; Hill v. Hill, 207 
N.Y.S. 705, 124 Misc. 102. 


fa] That he is also executor does 
not take from a person who is trustee 
under a deed inter vivos the right to 
have h‘s accounts judicially consider- 
ed. Johnston vy. Grice, 199 S.W. 409, 
272 Mo. 423. 


54. Glover v. Holley, 2 Bradf.Surr. 
(N.Y.) 291. ; 


55. Glover v. Holley, supra. 


56. Mildeberger y. Franklin, 115 N. 
Y.S. 908, 180 App.Div. 860. 


57. Kuhler v. Hoover, 4 Pa. 331. 
58. See case infra this note. 
fa] Thus, a trustee to whom the 


trust estate is indebted for money ad- 
vanced by him will not be allowed to 
settle an account once in three years 
for the mere purpose of charging the 
trust estate with compound interest 
in his favor. Carpenter’s Appeal, 2 
Grant (Pa.) 381. 


59. In re Willets, 19 N.E. 690, 112 
N.Y. 289, 665. See In re Elting, 87 N. 


Y.S. 838, 938 App.Div. 516 [aff 68 N.Y.S. 
1118] (to same effect). 


6O. Hewitt v. Farmers’ Loan & 
Trust Co., 198 N.Y.S. 744, 204 App.Div. 
797. 


61. Hill v. Hill, 207 N.Y.S. 705, 124 
Mise. 102. 


62. In re Empire Trust Co., 206 N. 
Y.S. 136, 123° Misc, 673. 
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erly speaking, a proceeding in rem but is a pro- 
ceeding for the judicial adjustment of the charges 
for personal services and disbursements of a person 
acting in a fiduciary capacity,®* and hence must, 
in order to bind a cestui que trust, be preceded by 
due notice to him,°* even where An accounting 1n- 
volved is intermediate rather than final.°’ Proper 
service of a citation upon all interested parties, of 
course, fully satisfies this requirement;*® and fur- 
ther, the service of an order to show cause, made 
in the manner provided for the personal service of 
a summons, has been held a sufficient notice to con- 
fer jurisdiction over the parties served.®* Notice 
conforming with relevant statutory provisions is 
sufficient and operates as constructive notice to all 
parties entitled to notice.*8 


Parties. All persons interested should be made 
parties to an action by a trustee to have his ac- 
counts taken,°® including all of the trustees,’® the 
personal representatives of a life beneficiary,’+ or of 
a deceased cotrustee,’? remaindermen,‘* and per- 
sons appointed as donees under a gift over in the 
event of divestiture of a vested interest.*4 If not 
joined as defendants upon the trustee’s original ap- 
plication, they should be brought in by appropriate 
supplemental proceedings.*® A person having no 
interest in the correctness or propricty of the ac- 
counts is not, however, a necessary party.7® An 
attorney who has acted for the trustee but is dis- 
satisfied with the compensation suggested by the 
trustee and assented to by the cestuis is a proper 
party to such a proceeding.*? The heir of a deceased 
cestul que trust, whether a necessary party or not, 
is at any rate a proper party.7* A judgment eredi- 
tor or a domestic trustee in bankruptcy cannot. in- 
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trude into an accounting proceeding to enforce 
rights against the beneficiary of the trust,’® and 
a foreign trustee in bankruptey will be given no 
greater rights than will be accorded to a domestic 
trustee.®° 


Pleadings. The bill or petition for the accounting 


should set forth enough to make clear the grounds’ 


upon which jurisdiction is invoked;*! it should 
contain a clear and orderly statement of the facts 
relied upon as the ground for relief, in accordance 
with the general rules governing equity proceed- 
ings.5? The trustee should allege and show the con- 
dition of the fund when it came into his hands, what 
changes, if any, it has since undergone, what has 
been done with it, and the present amount and char- 
acter of the assets.°3 Thereupon it is competent for. 
defendant. to falsify complainant’s statement, not 
only by direct denial of the allegations in the com- 
plaint, but by affirmative allegations, showing a dis- 
position and present condition of the trust fund 
different from that which complainant insists upon.** 


Evidence. The burden is on the trustee to ex- 
hibit a clear and satisfactory account, all doubts 
and obscurities being resolved against him;*® and 
any items whose accuracy is not sufficiently estab- 
lished by him will be rejected. In determining 
whether the trustee has sustained the burden thus 
imposed on hin, the general rules of law as to the 
admissibility’ and the weight and sufficiency’® of 
evidence, except as modified by statute, are appli- 
cable.®? 


Issues and relief. Upon an application addressed 
to a probate court, the petition, the account, and 
the objections comprise the pleadings which define 
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[a] As incident to trustee’s ap- 
pointment.—A motion for judicial set- 
tlement of accounts of trustee ap- 
pointed under Personal Prop. L. § 20 
cannot be entertained by the supreme 
court as a continuation of the pro- 
ceeding for his appointment. In re 
Empire Trust Co., 206 N.Y.S. 136, 123 
Mise. 678. 


63. Parsons v. Lyman, 18 F.Cas. 
No. 10,780, 5 Blatehf. 170, 32 Conn. 
566. 


64. Parsons v. Lyman, supra. See 
In re Kilborn’s Est.; 251 N.Y.S. 113, 
232 App.Div. 580 (to same effect). 


65. Parsons v. Lyman, 18 F.Cas. 
No. 10,780, 5 Blatchf. 170, 32; Conn. 
566. 


66. Conant v. Wright, 48 N.Y.S. 
422, 22 App.Div. 216 [aff 57 N.E. 1107, 
POOMN AMO ook 


Giz curity.) Hall; 207 N.Y.S. 705, 124 
Misc. 102. 


68. Beam v. Paterson Safe Deposit 
& Trust Co., 126 A. 25, 96 N.J.Eq. 141 
{aff 132 A. 921, 99 N.J.Eq. 427]. 


69. Nevitt v. Woodburn, 60 N.E. 
500, 190 Ill. 283 [rev 82 Ill.App. 649]. 
See cases infra notes 70-75. 


70. Bermingham y. Wilcox, 52 P. 
822, 120 Cal. 467. 


71. Marsh v. Marsh, 67 A. 706, 73 
N.J.Eq. 99; In re Smith’s Estate, 23 
N.Y.S. 87, 68 Hun 530;, Cogan v. Mc- 
Cabe, 52 N.Y.S. 48, 23 Misc. 7389. 


72. McCready v. Farmers’ L. & T. 
Com 24NiYESe bia Oe Un eo, 


fa] Reason for rule.-—“‘Should any 
question arise whether there had been 
an improper administration of the es- 
tate by the trustees, it might be quite 
necessary to determine which of the 
trustees, aS between themselves, was 
liable for the waste. In no other 


| way could the representative of the 


co-trustee raise the question whether 
the trustee seeking for an accounting 
had misapplied any of the trust es- 
tate, or whether the devastavit, if any 
was committed, was the joint act of 
both trustees, or the act of one. In 
such an action the liability of all the 
trustees should be determined.” Mc- 
Cready v. Farmers’ L. & T. Co,, 24 N. 
Y.S. 57, 58, 70 Hun 394, 


73. In re Kilborn’s Estate, 251 N. 
Y.S. 118, 232 App.Div. 580. 


74 In re Lowerre, 172 N.Y.S. 171, 
104 Mise. 570. 


75. Cogan vy. McCabe, 52 N.Y.S. 48, 
23 Misc. 739. 


76. See case infra this note. 


[a] Thus a proceeding by testa- 
mentary trustees for the settlement 
of a trust, the principal of which, by 
the terms of the contract between the 
residuary legatees, was to be paid to 
a holding corporation, organized for 
that purpose, was not an action in the 
outcome of which the corporation was 
interested, and the corporation need 
not be made a party thereto. In re 
Higgins’ Estate, 
Mise. 579 


77. Beekman v. Beekman, 134 N 
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1126, 149 App.Div. 946]. 


78. In re Smith’s Est., 23 N.Y.S. 
87, 68 Hun 580. 

79. In re Havemeyer’s Estate, 216 
N.Y.S. 334, 127 Misc. 197. 


80. In re Havemeyer’s Estate, su- 
pra. 
81. Warner v. Mettler, 


103 N.E. 


259, 260 Ill. 416 [aff 176 Ill.App. 473]. 
€2. Warner v. Mettler, supra. 
83. McGregor v. 


McGregor, 35 
How.Pr. (N.Y.) 385. ' 


fa] Complaint held  sufficient.— 
Hearne v. Heise, 148 N.Y.S. 514, 164 
App.Div. 874; Mildeberger Vv. Frank- 
lin, 115 N.Y.S. 908, 130 App.Div.. 860. 


84 McGregor v. McGregor, 35 
How.Pr. (N.Y.) 385. 
[a] Allegations held improperly 


stricken for irrelevance.—McGregor 
v. McGregor, 35 How.Pr. (N.Y.) 385. 


85. In re Schuster’s Estate, 281 P. 
38, 35 Ariz. 457; Bockius’ Bstate, 10 
Pa.Co. 183. See Mansfield’s Est., 13 
Pa.Dist. 15, 29 Pa.Co. 464 (where re- 
ceipt of funds is admitted, the bur- 
den of showing that he has previous- 
ly accounted therefor is upon the 
trustee). 


86. In re Schuster’s Est., 
38, 35 Ariz. 457; 
Pa.Co. 183. 


87. See Evidence §§ 89-1729. 
88. See Evidence §§ 1730-1806. 
89. In re Schuster’s. Est., 281 P. 38, 


281 P. 
Bockius’ Hstate, 10 


S. 454, 74 Misc. 540 [aff 134 NYS 35 Ariz. 457. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


™ 


«cae ee act ieee aly, = 


§§ 793-795] 


the issues and limit the extent of the relief which 
can be given.®® The issues, and the only issues, 
which can properly be considered and determined 
in such a proceeding are those which relate to the 
actions of plaintiff as trustee;®! a counterclaim 
based on his actions in some other capacity, cannot 
be permitted, at least where those interested in his 
conduct in such capacity are not all before the court 
as parties to the proceeding for the trust aecount- 
ing;°* and independent demands between parties 
asserting an interest in the trust estate, which are 
foreign ‘to the cause of action set up by the trus- 
tee’s “petition for leave to account, cannot be liti- 
gated or determined in such an action.®® 


Intermediate or incidental orders. The strict 
rules of practice with reference to the granting of 
intermediate or incidental orders do not apply to 
trust accountings in the nature of administration 
actions ;°* the court has the power to make therein 
any order which will render effective any decree 
that it shall render as to the accounts between the 
parties to that action, such a power existing as inci- 
dental to the right of the court to make an enforce- 
able decree.®* 


[§ 794] 4. Compulsory Accounting—a. General 
Considerations Affecting Actions To Compel Account- 
ing. Whether the court will exercise equitable ju- 
risdiction and grant an accounting depends on the 
facts as well as the application of legal princi- 
ples.°® Conversely, the trustee is not always per- 
mitted to urge against a strict examination of his 


90. Warner v. Mettler, 103 N.E 
259, 260 Ill. 416 [aff 176 Ill. Apo. 4731; 902, 
In re Kilborn’s Estate, 251 N.Y.S. 113,| 1069, 215 N.Y. 
232 App.Div. 580. 94, 


[a] Thus (1) in a proceeding for] 203 App.Div. 
the settlement of a trustee’s inter-| 118 Misc. 576]. 


TRUSTS 


of New York v. Gaffney, 
157 Apnv.Div. 
740]. 


Gould v. Gould, 197 N.Y.S. 524, 
817 [aff 195 N.Y.S. 113, 


501 {aff 109 N.E.| 9 
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accounts all the rules of legal warfare governing 
in purely adversary proceedings.®? Substance rath- 
er than form governs the right.°* Upon the appli- 
cation for an accounting, after the petitioner has 
made out his case,®® the only question to be consid- 
ered is whether the account as rendered shall be 
taken.! The items objected to. constitute the issues 
to be tried.2 The trial court may either take the 
account itself or make a reference for that pur- 
pose;* where there is no complexity in the accounts, 
a refusal to follow the latter procedure is proper.* 


Leave of court and demand as pondidons preced- 
ent. Property in the possession of a trustee not 
being in custodia legis, as in the case of receivers 
or other officers of the law or of the courts, a suit 
for an accounting may be maintained without prior 
leave of court.° Whether or not a demand for an 
accounting is necessary before a suit to compel it 
depends upon the facts of the case;* ordinarily, it 
has been said, such a demand is necessary.’ 


[§ 795] b. Parties. An action against a trustee 
for an accounting must be brought in the name of 
the real party in interest. Where a person by his 
dealings with the funds of a number of other per- 
sons makes himself constructive trustee as to them, 
one of such persons may seek an accounting for the 
benefit of himself and any others similarly situated 
who might come in and join.® Ordinarily, all par- 
ties whose intérests are involved in the issue, and 
who must necessarily be affected by the decree, 
are necessary parties to a suit for an accounting,?® 


142 N.Y.S. 7. Coram v. Davis, supra. 


Wilson) va. Kent, 88). Pi 46 ess 
Colo. 492; United States Trust Co. v. 
National Savings & Trust Co., 37 App. 
D.C. 296; Sherman v. Burnham, 6 
Barb. (N.Y.) 403. 


mediate accounts and for an instruc- 
tion as to distribution of the surplus 95. Gould Mv Gould, supra. mated ete Dae en pee 
income, the surrogate’s court was 96. Woodbridge v. Bookes, 63 N.E. counting under a trust for her sepa- 


without jurisdiction, in the absence of | 362, 170 N.Y. 
remaindermen, to direct a distribution 97. 


596 mem. 


rate use and benefit has been held 


of the capital where no notice was 
given by the petition that any matter 
of distribution of capital was to be 
raised. In re Kilborn’s Estate, 251 N. 
Y.S. 118, 232 App.Div. 580. (2) Where 
a testator, in creating a trust, de- 
scribed two of the beneficiaries as 
his daughters, and provided for them 
as if they were his legitimate chil- 
dren, and the complaint of the sub- 
stituted trustee seeking to account for 
the trust did not allege even by in- 
ference that the two _ beneficiaries 
were not the legitimate children of 
testator except by the legal conclu- 
sion that the substituted trustee was 
the only legal representative of testa- 
tor, there was no issue involving the 
legitimacy of the two beneficiaries, 
and the commission would not issue 
to obtain evidence to prove ae il- 
legitimacy. Dwight v. Gibb, 129 N. 
Y.S. 961, 965, 966, 145 App.Div. 223, 
915. 


91. Bushe v. Bedford, 103 N.Y.S. 
408, 118 App.Div. 368 [aff 88 N.E. 
1116, 195 N.Y. 510]. 


$2. Bushe v. Bedford, supra. 


93. Hysaman v. Nelson, 140 N.Y.S. 
183, 79 Misc. 304 [aff 150 N.Y.S. 1085, 
165 App.Div. 950). 


{a] Personal obligation of cestui 
in favor of a third person is imma- 
terial on the issues raised by a trus- 
tee’s petition to account, and its en- 
forcement is beyond the relief to be 
accorded therein. Central Trust Co. 


Pomeroy v. Noud, 108 N.W.|not maintainable, such _a proceeding 

498, 145 Mich. 37. being his suit only and not binding 
on her. Sherman v. Burnham, 6 Barb. 

98. Kuhler v. Hoover, 4 Pa. 331;] (N.Y.) 403. Compare Werborn v. Aus- 


ge v. Brown, 96 S.E. 66, 82 W.Va. 


99. What must be proved by peti- 
pares see infra § 799 text and notes 


1. White v. White, (Tex.Civ.App.) 
15 S.W.(2d) 1090 [dism (Civ.App.) 
25 S.W.(2d) 826]. 

2. White v. White, supra. 


38. Purdy v. Johnson, 163 P. 893, 
Mi4nCalato 2; 


4. Biss’s Hst., 16 Pa.Co. 405. 
5. Nevitt v. Woodburn, 60 N.E. 
500, 190 Ill. 288 [rev 82 Ill.App. 649]. 


[a] Substituted trustee appointed 
by court.—Although a receiver is ap- 


pointed to take possession of a trust |, 


fund created by will, to preserve it 
pending suit to remove the trustee, a 
successor in trust thereafter appoint- 
ed by the court to execute the trust 
cannot be regarded as a receiver, So 
as to exempt him from suit, except 
by consent of the court, although he 
is required to perform certain duties 
which had devolved upon the receiver 
prior to the appointment of the new 
trustee. Nevitt v. Woodburn, 60 N.E. 
500, 190 Ill. 283. 


6. Coram v. Davis, 104 P. pte 39 
Mont. 495. 


tin, 77 Ala. 381 (holding, where a mar- 
ried woman was not authorized to sue 
alone, that her husband was a neces- 
sary party to a bill for an accounting 
against a trustee). 


{[b] Where substituted trustee 
seeks to compel accounting by prede- 
cessor, the court will look through the 
form of the proceeding to its sub- 
stance and if, although describing 
himself as substituted trustee, plain- 
tiff is in fact seeking to gain relief 
as an individual beneficiary of the 
trust, and has in the latter capacity 
no right to an accounting, no account- 
ing will be ordered despite the char- 
acter in which plaintiff professedly 
sues. Woodbridge v. Bockes, 63 N.E. 
862, 170 N.Y. 596. 


9. Cook v. Flagg, 255 F. 195. 


10. U.S.—Franz v. Buder, 11 F.(2d) 
854 [cert den 47 S.Ct. 459, 273 U.S: 
756, 71 L.Ed. 876]. 

Ga.—Dill v. McGehee, 34 Ga. 438. 

Mass.—Cassidy v. Shimmin, 122 
Mass. 406. 

Minn.—Fish v. Berkey, 10 Minn. 199. 


N.J.—Evans v. Evans, (Ch.) 57 A. 
872; Pence v. Pence, 13 N.J.Eq. 257. 


N.Y.—Adams v. Purser, 110 ‘N Y.S. 
167, 126 App.Div. 20; "Leonard v. 
Pierce, 87 N.Y.S. 978, 94 App.Div. 266 
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and, that being so, such persons are, of course, all 
proper parties't and may join in seeking the ac- 


counting.?? 


Co-trustees and personal representatives of de- 
Where there are several trus- 
wees, all of them,?® according to some authorities, 
and the representatives of any who are dead,** should 
be made parties unless some of them have not taken 
upon themselves the execution of the trust and have 
no interests to be affected by the decree, in which 
event it has been held that there is no need to make 
such persons parties to the accounting.?° 


ceased co-trustees. 


TRUSTS 
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although elsewhere it. has been said that the repre- 
sentatives, even though not necessary, are proper, 


parties to the accounting.1* 


of the trust, 
There is, 


however, other authority to the effect that the rep- 


resentatives of deceased cotrustees are not neces- 
sary parties in an action against the surviving trus- 
tees for an accounting,'® the rule having been laid 
down in at least one such jurisdiction that, while 
both surviving trustees and the representatives of 
deceased cotrustees may be ealled upon to account, 
the proceedings should be separate 


ING Rr lalsohe CONG 
313, 182 N.Y. 431, 
Petrie v. Petrie, 7 


(motion den 71 
560, and aff 75 N.W. 
17 RAN SG ay; 


Lans. 90; Sherman vy. Burnham, 6 
Barb. aoe Brewster v. Brewster, 4 
pee Chie 


ete Johnstone, 8 Hare 
165, 32 Eng.Ch. 189, 68 Reprint 318. 


See Shaw v. Tackaberry, 5 Ont.W. 
N. 255 (holding that a contingent in- 
terest is sufficient). 


{a] Reason for rule.—‘‘All persons 
interested in the account should be 
made parties so that they may be 
barred by the account allowed.” 
us vy. Evans, (N.J.Ch.) 57 A. 872, 
73 


[b] imitations aud extent cf 
rule.—This general rule is subject to 
some modification at the discretion of 
the court from consideration of con- 
venience, as, for instance, when a 
great number of persons is interested, 
or when some of them are beyond 
the reach of the process of. the court, 
and the case can be determined with- 
out affecting their rights, and consist- 
ently with equity and good con- 
science. Cassidy v. Shimmin, 122 
Mass. 406. 


{c] Foreign residence (1) at least 
when of a temporary character, has 
been held to afford no sufficient ex- 
cuse of itself for dispensing with the 
joinder of necesasry parties. Cassidy 
v. Shimmin, 122 Mass. 406. See Franz 
v. Buder, 11 F.(2d) 854 [cert den 47 
S'Ct. 459, 273 U.S. 756, 71 L.Hd. 876] 
(dictum to same effect). (2) On the 
other hand, a failure to join necessa- 
ry parties who are outside the juris- 
diction has been held not of itself a 
eround for dismissal of the action 
where such persons are not indispen- 
sable parties and their rights can be 
saved upon the disposition of the 
case. Conroy yv. Cover, 252 P. 883, 80 
Colo. 434. 


' [dj] Parties held necessary parties 
include: (1) Cobeneficiaries. Adams 
v. Purser, 110 N.Y.S. 167, 126 App.Div. 
20. (2) Beneficiary to whom a deter- 
minable life estate, which has ceased 
prior to the suit, was given by the 
trust instrument (Dill v. McGehee, 34 
Ga. 438), (3) and the personal repre- 
sentatives of such person, after his 
death subsequent to the termination 
of his interest (McGill v. Nelson, 2 
Ky.Op. 344). (4) Legatees under a 
will, another provision of which cre- 
ates the trust, who have been paid 


trustee. 


and not joint,+7 


their legacies subject to refunding 
agreements. Petrie v. Petrie, 7 Lans. 
(N.Y.) 90. (5) Life tenant. Franz v. 
Buder, 11 F.(2d) 854 [cert den 47 S. 
Ct M4SO, D213 WES) 0756,.°7 1a ed, e876). 
(6) Remaindermen. Leonard _ v. 
Pierce, 87 N.Y.S. 978, 94 App.Div. 266 
[motion den 71 N.E. 1133, 179 N.Y. 
560, and aff 75 N.H. 313, 182 N.Y. 431, 
L L.R.A.N.S: 161]; Sherman Xo Burn- 
ham, 6 Barb. (N.Y.) 403. (7) Substi- 
tuted heirs of entail, in Scotland. 
Beattie v. Johnstone, 8 Hare 169, 32 
Enege.Ch. 169, 68 Reprint 318. (8) 
Widow of beneficiary of trust com- 
prising or composed of real estate. 
Cassidy v. Shimmin, 122 Mass. 406. 
ae see infra text and notes 13-15, 19, 


fe] Supplemental proceedings may 
be employed to bring in necessary 
parties who have not been joined in 
the original suit for an accounting. 
Hull v. Heimrich, 3 P.(2d) 758, 6 P. 
(2d) 41, 138 Or. 117. 


Also Hazard, .v.. Dillon, 134) 0h 458 
Nevitt v. Woodburn, 60 N.E. 500, 190 
Ill. 283 [rev on other grounds 82 IJ. 
App. 649]; Evans v. Evans, (N.J.Ch.) 
57 A. 872; Pence v. Pence, 13 N.J.Eq. 
257; Donnelly v. Lambert, GOINGS: 
9638, 967, 62 App.Div. 189. 


“Where questions of trust or fidu- 
ciary relations are involved and where 
an accounting is asked for, it is com- 
petent to bring in all those who may 
be interested in the judgment, or 
whose presence in the suit is neces- 
sary for the relief sought.” Donnel- 
ly v. Lambert, supra. 


[a] Rule apviied.—A corporation, 
the voting control of which is the 
chief asset of a trust estate, is enti- 
tled to intervene in an action, alleged 
to be part of a conspiracy to destroy 
the corporation, to compel an account- 
ing by the testamentary trustee. 
Lyons v. Wylde, 214 N.Y.S. 666, 216 
App.Div. 116. 


[b] Sureties on trustee’s bond 
may properly be joined with him in an 
action for an accounting brought 
against him. Royal Indemnity Co. v. 
Knott, 136 So. 474, 101 Fla. 1495. 


12. McDowell v. Brantley, 80 Ala. 
yee Evans v. Evans, (N.J.Ch.) 57 A. 
72. 


[a] Action personally and as rep- 
resentative.—Where one of two bene- 
ficiaries dies and the other is appoint- 
ed as his personal representative, the 
latter may seek an accounting ‘both 


Substituted trustee. 
substituted trustees have been appointed, such sue- 
cessor trustees are necessary parties to an action 
against the original trustees for an acecounting;! 
but there is other authority holding that, in a suit 
against the representatives of a deceased trustee 
for an accounting as to their decedent’s management 
the substituted trustee appointed in 
his stead was not a necessary party.”° 


It has been held that, where 


Personal representatives and heirs of deceased 
The personal representative and the heirs 
of a deceased trustee are properly joined as defend- 
ants in an action to have the accounts of decedent, 
as trustee, stated, at least where all or nearly all 
of the estate left by decedent and subject to possi- 
ble claims against him consists of realty.?4 


in his individual and his representa- 
tive capacity even though he only de- 
scribes himself individually in the 
commencement of the bill. Evans v. 
Evans, (N.J.Ch.) 57 A. 872. 


13. McKinley v. Irvine, 13 Ala. 681; 
Sherman v. Parish, 53 N.Y. 483; Wyl- 
lie v. Ellice, 6 Hare 505,60 Reprint 
1264. See Howth v. Owens, 29 EF. 722; 
Bermingham v. Wilcox, 52 P. 822, 120 
Cal. 467: People v. Fauitahle Life 
Assur. Soc. of U. S., 109 N.Y.S. 453, 
124 App.Div. 714 [rev 101 N.Y.S. 354, 
ot Mise: 339,937 N- Y-Civ.broc, 32215 
German-American Coffee Co. v. Diehl, 
149 N.Y.S. 413, 86 Misc. 547 [aff 152 N. 
Y.S. 1113, 167 App.Div. 928] (all dic- 
tum to same effect). 


14. McKinley v. Irvine, 13 Ala. 
ee Petrie v. Petrie, 7 Lans. (N.Y.) 


[a] Where there are no such repre- 
sentatives of one deceased cotrustee, 
representatives should be anpointed 
and made parties, his heirs-at-law not 
representing him for the purnose of 
an accounting. Petrie v. Petrie, 7 
Lans. (N.Y.) 90. 


15. Fleming v. Gilmer, 35 Ala. 62; 
McKinley v. Irvine, 13 Ala. 681. See 
Petrie y,, Petrie, 7 ans, UNG.) 90 )095 
(recognizing the existence of this ex- 
ception but suggesting that “even 
then, the protection of . . . {the 
deceased trustee’s] estate would seem 
to require that his representatives be 
made parties’). 


16. Windmuller v. 
tributine Co., 90 A. 249, 
Walker’s Est., 15 Pa.Dist. 190 [aff 
15° Pa. Dist.525]/; ~Beattie vs Jiohn= 
stone, 8 Hare 169, 32 Eng.Ch. 169, 38 
Reprint 318. 


17. Walker’s Bst., 
[aff 15 Pa.Dist. 525]. 


18. Windmuller vy. Spirits Dis- 
tributing Co., 90 A. 249, 83 N.J.Eq. 6. 
See Evans vy. Evans, (N.J.Ch) 57 A. 
872 (to same effect); Carpenter v. 
Gray, 37 N.J.Eq. 389 (representative 
of deceased cotrustee was properly 
joined, although he had accounted for 
his acts in that capacity to the pro- 
bate court). 


19. Mitchell v. Lenox, 1 Edw. 
Y.) 428. 

20. Fogarty v. O’Reilly, 107 N.Y.S. 
234, 56 Misc. 192 [aff 107 N.Y.S. 1127, 
123 App.Div. 923). 
won McCarthy v. McCarthy, 74 Ala. 


Svirits Dis- 
83 N.J.Eq. 6; 


15 Pa.Dist. 190 


(N. 


—_— ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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Joinder of all of several beneficiaries. 
cestuis que trustent should be made parties to the 
suit that there may be a single accounting, and that 
all parties interested in it may be bound by it,?? 
there being no difference in this respect between 
a final and an intermediate accounting.2# 
joinder need not, however, result in the dismissal 
of the bill and the court may correct it by making 
all the beneficiaries parties to the suit.?4 
gent remaindermen, even where they are not nec- 
essary, are neverthless proper, parties.?® 


Persons possessing or dealing with trust property. 
Persons in possession of trust funds or the proceeds 
of trust property,?° or closely associated with the 
trustee in a scheme for the disbursement of the trust 
estate,?7 may properly be joined as codefendants 
in a suit against the trustee for an accounting; but 


22. U.S.—Newman vy. Schwerin, 61 
F. 865, 10 C-C.A. 129. See Hazard v. 
Dillon, 34 F. 485 (recognizing rule). 


Ga.—Dill v. MeGehee, 34 Ga. 438. 


N.J.-—Speakman v. Tatem, 17 A. 
818, 45 N.J.Eq. 388; Pence v. Pence, 
Se Neds 251 


N.Y.—Adams v. Purser, 110 N.Y.S. 
167, 126 App.Div. 20; Leonard—v. 
Pierce, 87 N.Y.S. 978, 94 App.Div. 266 
fanotion ‘den 71 N-B- 1133) 179" NTY. 
560, and aff 75 N.E. 313, 182 N.Y. 431, 
1 L.R.A.N.S. 161]; Petrie v. Petrie, 7 
Lans. 90; Sherman v. Burnham, 6 
Barb. 403, 414. 


Eng.—Hamm v. Stevens, 1 Vern.Ch. 
110, 23 Reprint 351. 


“Unless the remaining cestuis que 
trustent are made parties to the suit, 
they will not be bound by the ac- 
counting had in it, nor will they be 
bound by the ascertainment of the 
moneys that shall be decreed to be 
paid to the complainant. If the com- 
plainant may maintain his suit 
against the defendant without join- 
ing the other cestuis que trustent as 
parties to it, then each of the other 
cestuis que trustent may in turn 
maintain a like suit, and the trustee 
may be harassed by the repeated la- 
bor of uncertainties of . [numer- 
ous] accountings, and the insecurity 
of separate ascertainment of the 
fractional shares of income to be paid 
by him. It is the aim of equity to 
decide and settle the rights of all 
persons interested in the subject- 
maiter of a suit, not only for the pur- 
pose of meking decrees that can be 
safely executed by those who are 
compelled to obey them, but also for 
the purpose of preventing future liti- 
gation, where a trustee is called up- 
on to account for the trust moneys, 
all the cestuis que trustent should 
be made parties to the suit, that there 
may be a single accounting, and that 
all parties interested in it may be 
bound by it.” Speakman v. Tatem, 17 
A. 818, 819, 45 N.J.Eq. 388.. 


“In all cases where the suit is to 
take the trust fund out of the hands 
of the trustees, or where it is for an 
account of the trust fund, being in 
fact a bill for the execution of the 
trust, the cestuis que trust must all 
be parties. Where the suit is merely 
to enable the trustees to get posses- 
sion of the trust fund, the cestuis que 
trust may be omitted but not where 
it relates to the execution of the 
trust.” Sherman vy. Burnham, supra. 


[a] However, where each party is 
entitled to a certain aliquot part of a 
trust fund, he may sue for an ac- 
counting as to his own portion there- 
of without making the other cestuis 


TRUSTS 


All the 
sought. 


A non- 


Contin- 


que trustent parties. McClain v. 
Babbitt, 48 A. 543, 62 N.J.Hq. 753. 


See Sveakman v. Tatem, 17 A. 818, 
45 N.J.liq. 388 (recognizing rule). 


{b] Estoppel to object to non- 
joinder.—It is too late, after a lapse 
of twenty years, for the trustee to 
object, at the hearing, that other ces- 
tuis que trustent, who in all that time 
have asserted or pursued no claim to 
any part of the fund, were not made 
parties. Mumford v. Murray, 6 
Johns'Ch. "GNZYY). FT: 


23. Leonard v. Pierce, 87 N.Y.S. 
978, 94 App. Div. 266 [motion den 71 
N.E. 1133, 179 N.Y. 560, and aff 75 N. 
He313; 1S 2UNeY. 434, 1 ReAGNES. 16 Je 


24. See Broad St. Nat. Bank v. 
Holden, 156 A. 827, 109 N.J.Eq. 253 
(to same effect). 


25. Fleming v. Gilmer, 35 Ala. 62. 


26. McBride v. McIntyre, 51 N.W. 
1118, 91 Mich. 406; Felton v. Long, 
43 N.C. 224. 


27. Boehmer vy. Silvestone, 186 P. 
26, 95 Or. 154. 


28. Felton v. Long, 43 N.C. 224. 
See Zibley v. Farmers’ Loan, etc., Co., 
34 N.E. 1067, 189 N.Y. 461 (to same 
effect). 


29. Carroll vy. First Nat. Bank, 38 
xa 195; Fish v. Berkey, 10 Minn. 


[a] Constructive trust.—Where, 
after the death of a life tenant of 
property passing under a will, a par- 
ty so deals with the estate that he 
becomes constructive trustee ofa 
part of the fund, as the only out- 
standing right at such time is that 
of the remaindermen, joinder of the 
representatives of the life beneficiary 
with such remaindermen in a bill for 
an accounting against the construc- 
tive trustee is improper. Hart v. 
yale 123 N.Y.S. 166, 138 App:Div. 
160. 


30. Fleming v. Gilmer, 35 Ala. 62; 
Weaver v. Fisher, 110 Ill. 146; Zebley 
v. Farmers’ Loam, etce., Co.,, 34 N.E. 
1067, 1389 N.Y. 461; Biddle Purchasing 
Co. v. Snyder, 96 N.Y.S. 356, 109 App. 
Div. 679; Pondir v. New York, ete., 
Re Conn 25 eNews O60). Ca chun 18845931 
Abb.N.Cas. 29. 


[a] Grantees or lienholders hold- 
ing under constructive trustee.—In 
an action against the parties to a 
fraudulent conveyance, to compel 
them to account, as trustees ex male- 
ficio, for whatever they received 
through the fraud, subsequent: gran- 
tees and lienholders are not neces- 
sary parties, for no relief could be 
granted against them. Pondir v. New 
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they are not necessary parties.?® 


Persons without interest in trust estate or relief 
Persons having no interest in the trust or 
the settlement thereof,?? and against whom no claim 
is made or no relief can be granted,?° are not nec- 
essary parties, although they may, under some eir- 
cumstances, be proper parties.*? 


Capacity in which trustee is made party. Although 
a trustee can only be called upon to account in his 
representative capacity and not individually,®? it 
has been held that a failure to make the person who 
is trustee a party in that capacity does not require 
or authorize dismissal of the action, at least where 
he asks to be made a party as trustee, since the 
court may readily correct the proceedings so as to 
make him a party in such eapacity.*? 


York;. 6te:,, (RCo) 257 Navan) 5005 ela 
Hun 384, 31 Abb.N.Cas. 29. 


{[b] Personal representatives of 
founder of testamentary trust.—(1) 
An executor who has settled the es- 
tate, and turned over all of the prop- 
erty to the parties interested, is not 
a necessary party to a bill filed 
against a trustee named in the will 
for an accounting. McBride v. Mec- 
Intyre, 51 N.W. 1113, 91 Mich. 406. 
(2) So, where the bill is confined to 
the property which came to the hands 
of the trustees as such, the perscnal 
representatives are not necessary par- 
ties. Fogarty v. O’Reilly, 107 N.Y.S. 
234, 56 Misc. 192 faff 107 N.Y.S. 1127, 
123 App Divs) 9237): Hamilton v. 
Faber, 68 N.Y.S. 144, 33 Misc. 64. See’ 
Sherman v. Burnham, 6 Barb. (N.Y. 
403 (recognizing rule). (3)> But 
where the bill goes further and prays 
in general terms for an account of the 
estate and effects of the testator ang 
of every part thereof, without confin- 
ing the prayer to the property which 
has come to the hands of the trustee 
as such, the personal representatives 
of the testator are necessary parties 
for otherwise the accounting would 
not bind the estate. Sherman v. 
Burnham, supra. (4) A constructive 
trust having arisen through the fact 
that executors allowed a third person 
to dea] improperly with funds form- 
ing part of the estate, whereby such 
third person became constructive trus- 
tee, in an action for an accounting by 
the remaindermen under the will 
against the trustee, one of the execu- 
tors who had previously been remov- 
ed was not a necessary party. Bart 
ae GOODS 123 N.Y.S. 166, 138 App. 

iv. k 


31. Carroll v. First Nat. Bank, 3§ 
F.(2d) 195. : 


2. Leonard v. Barnum, 87 N.Y.S. 
978, 94 App.Div. 266 [motion den 72 
N.B.. 1133, 179 N.Y. 5160; and aff 75 .Ne 
EB. 3138, 182 N.Y. 431, 1 L.R.A.N.S. 161}. 


[a] Complaint asking relief arainst 
defendants personally and as trus- 
tees is not, for that reason, demur- 
rable on the ground of misjoinder of 
causes of action. Biddle Purchasing 
Co. v. Snyder. 96 N.Y.S. 356, 109 App. 
Div. 679; Donnelly v. Lambert, 70 Nu 
Y.S. 963, 62 App.Div. 188. 


33. Conroy v. Cover, 252 P. 883, 80 
Colo. 434. 


[a] Jurisdiction of court over 
subject matter is conferred by law 
and exists even before suit is begun 
and is not, therefore, affected by the 
omission of a party so that failure 
to join the trustee as such does not 
prevent or destroy it. Conroy v. 
Cover, 252 P. 883, 80 Colo. 434. 
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Bringing parties in by answer. The parties nec- 
essary to the accounting may be brought into the 
ease by defendant’s answer and request for affirma- 
tive relief, and the court is not limited to plaintiff’s 
allegations and prayers where a question is made 
whether the court is in a position to order an ac- 
counting in an action brought against a trustee.** 


In trustee’s action to compel accounting by cestui 
who has received and holds income from the estate 
as belonging to him individually, and in hostility to 
the trust, while all those who are or may be inter- 
ested in, or affected by, the determination of the 
suit are necessary parties,®® those having no present 
interest in the trust and whose eventual rights, if 
any, will be wholly unaffected by the outcome of 
the litigation are not.?® 


[§ 796] c. Pleading—(1) Bill, Petition, or Com- 
plaint. A. bill, petition, or complaint for an ac- 
counting should set forth enough to make clear the 
grounds of the claim.*? Every material fact as to 
which plaintiff means to offer evidence ought to be 
‘stated in the bill;?® but a general charge or state- 
ment of the matter of fact is sufficient, and it is 
not necessary to charge minutely all the cireum- 
stances which may conduce to prove the general 
charge.2® The bill must show plaintiff’s title and 
interest in the subject matter of the suit,*® and also 
that defendant has an interest in the subject matter 
and is liable to answer therefor to plaintiff.4: If 


34 Maynard v. Maynard, 178 N.Y. 
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Lance v. Russell, 73 S.B. 151, 157 N. 


ie 
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the circumstances are such that a demand for an 
accounting is a necessary preliminary to an action 
therefor, the bill must contain an allegation that 
such demand has been made.*? However, when 
existence of the fiduciary relationship and receipt 
of property thereunder by defendant are alleged, and 
nothing is stated barring the right to relief, the com- 
plaint is sufficient.4% No allegation of fraud is nee- 
essary in the complaint;** nor, it has been held, is 
it necessary to allege that defendant has funds in 
his hands belonging to petitioner.4° As to the lat- 
ter proposition, there is, however, some authority 
tending to the contrary.*® Matters of law or legal 
presumption need not be stated.4* Where an alter- 
native trustee nominated in the trust instrument has 
failed to qualify, and another person is appointed 
substituted trustee upon the resignation of the orig- 
inal trustee, the petition for an accounting by the 
substituted trustee need not explain why the al- 
ternative trustee was not appointed instead.4* The 
complaint will be deemed to allege every fact which 
ean, by reasonable and fair intendment, be implied 
from the statements.*® While allegations which 
are too loose and indefinite will be disregarded,*° 
the fact that the petition might properly have been 
more specific is not in all cases sufficient to render 
it bad.®t Inclusion in the petition of unnecessary 
allegations does oot change the form of aetion nor 
prevent the obtaining of an accounting.®? Where a 
case 1s made out ealling for equitable intervention 


que trust is entitled to payment.” 


S$. 329. 108 Misc. 362. C. 448.) | Green y. Brooks, 22 P. 849, 851, 81 Cal. 
25. Stevens v. Melcher, 6 N.Y.S. [b] Complaint does not establish | 328. 
‘811,53 Hun 636, 3 Silv.Sup. 364. Pe eee the fact ns baie Veile vy. Irwin, 66 S.E. 1087, 
ene E e gs tor an account- | 133 as L794. oC O’Mall ‘ 
36. Stevens v. Melcher, supra. ing was dismissed but does not aver Mears, SiWAS 862, 240 Pa. 373 (holding 
-! 37. Ex p. Morton, 3 Whart. (Pa.) affirmatively that the dismissal was |that a petition for an accounting as 
470. on PE By aueen tle He 4 roe to 8 trust fund, which alleged the col- 
aay F _N-Y.S. , sc, a lection of a certain amount by the de- 
v9 88. Dennis v. Dennis, 15 Md. 73. | N.Y.S, 1127, 123 App.Div. 923]. ceased trustee and the distribution of 
“89. Dennis v. Dennis, supra; Loud {c] Statement and denial of de-|2 certain less amount, but failed to 


vy. Winchester, 30 N.W. 896, 64 Mich. 
23. . 

> 40. Dennis v. Dennis, 15 Md. 73; 
Graham v. More, (Mo.) 189 S.W. 1186; 


Coram v. Davis, 104 P. 518, 39 Mont. 
495. 
[a] Persons contingently interest- 


ed in a trust estate, seeking to enforce 
ah accounting, must, it has been held, 
allege facts constituting mismanage- 
‘ment or waste on the part of the 
trust, since their right to an account- 
ing depends upon the existence of 
such facts, and, in the absence of 
such allegations, their petition for 
an accounting is insufficient. Furniss 
vy. Furniss, 133 N.Y.S. 585, 148 App. 
Div. 211. 


“41. Dennis v. Dennis, 15 Md. 73. 
See Henley v. Rucker, 93 So. 879, 208 
Ala. 165 (to same effect). 


.f{a] Complaint held to allege suffi- 

ciently petitioners’ interest in trust 
estate.—Wilson v. Kent, 88 P. 461, 38 
Colo. 492. 


42. Coram y. Davis, 104 P. 518, 39 
Mont. 495. 

43. Wilson v. Kent, 88 P. 461, 38 
Colo. 492; Zebley v. Farmers’ Loan, 


ete, Co., 34 N.E. 1067, 139 N.Y. 461; 
Matter of McCarter, 94 N.Y. 558; Bid- 
dle Purchasing Co. v. Snyder, 96 N. 
Y.S. 356, 109 App.Div. 679; Dority v. 
Dority, 57 N.Y.S. 1073, 40 App.Div. 
236. See Spear v. Coggan, 111 N.E. 
793, 223 Mass. 156 (to same effect). 


{a] Complaint held sufficient.— 


fensive matter.—Although petitioner 
states that the trustee asserts an as- 
signment by the former of his inter- 
est in the trust estate, whereby the 
right to enforce an accounting would 
be lost, the petition is not for that 
reason bad if petitioner proceeds in 
the pleading to deny the truth of the 
fact thus asserted. Matter of Mc- 
Carter, 94 N.Y. 558. 


44. Green v. Brooks, 22 P. 849, 81 
Cal. 328. 


[a] Allegations of fraud incon- 
sistent with record in former suit.— 
In a suit by beneficiaries to compel a 
reaccounting, and to enforce a decree 
rendered a number of years prior to 
the present suit, by which a trustee 
was directed to surrender the trust 
property to trustees appointed by the 
court and account therefor, allega- 
tions of the bill in the present action 
must be disregarded so far as they 
are inconsistent with the record in 
the former suit. Reeder vy. Lanahan, 
74 A. 576, 111 Md. 372. 


45. Green vy. Brooks, 22 P. 849, 81 
Gal. 328; ‘Dority v. Dority, 57. NY:S. 
1073, 40 App.Div. 236; Reading v. 
Haggin, 12 N.Y.S. 368, 58 Hun 450; 
Merritt v. Merritt, 67 N.Y.S. 188, 33 
re 230 [aff 57 N.E. 1117, 161 N.Y. 
634], 


[a] Reason for rule.—‘‘The very 
object of an accounting may be, and 
frequently is, to ascertain how much 
has been realized and expended, so 
as to determine whether the cestui 


state the amount which the trustee 
was entitled to retain for himself, 
although it appeared that he was en- 
titled to retain a considerable amount, 
was insufficient). 


47. Dennis y. Dennis, 15 Md. 73. 


[a] Allegation that defendant is 
trustee for plaintiff is not necessary, 
it being sufficient to allege the facts 
and circumstances giving rise to the 
trust. Knowles v. Goodrich, 60 Ill. 
App. 506. 


thee McDowell v. Brantley, 80 Ala. 


49. Zebley v. Farmers’ Loan, ete., 
Coy 84 "N.B. 1067; 189° N.Y. 461. 


50. Reeder v. Lanahan, 74 A. 575, 
111 Md. 372. 


[a] Charge of fraud in general 
terms has been held to be only the 
conclusion of the pleader and not 
available for consideration as against 
a demurrer. Henley y. Rucker, 93 So. 
879, 208 Ala. 165; Reeder v. Lanahan, 
74 A. 575, 111 Md. 372. 


51. McBride v. McIntyre, 51 N.W. 
1113, 91 Mich. 406; Ex p. Morton, 3 
Whart. (Pa.) 170. 


52. Kerr v. Blodgett, 16 Abb.Pr. 
137, 25 How.Pr. 303 [aff 48 N.Y. 62]. 


[a] Allegation that trustee “con- 
verted” a certain part of the fund to 
his own use does not make a com- 
plaint, properly framed for and de- 
manding an accounting, insufficient 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the performance of a trust, the petitioner can, 
as an incident thereto, have an accounting under 
the prayer for general relief.** 


Multifariousness** or misjoinder. It is proper, 
in a suit in equity for an accounting, to bring in 
all parties to be affected thereby,®* and to set forth 
such facts germane to the accounting as will give 
to plaintiff in such an action adequate and complete 
relief; and a complaint which includes such parties 
and transactions is not open to demurrer on the 
ground of improper joinder of parties or of causes 
of action.®® Thus a bill against a trustee calling 
upon hin in a single action to account respectively 
to the several complainants for their respective in- 
terests in the trust fund will not be considered mul- 
tifarious, as a multiplicity of suits is thus avoided, 
and the trustee will be in nowise embarrassed there- 
by.®°* However, diverse subjects in which the com- 
plainants have no common interest, and the deci- 
sion of one of which does not affect the amount of 
the trust fund to be divided, should not be joined 
together even in a bill for an accounting solely on 
the ground that each subject relates to the manage- 
ment of the same trust;°* again, the fact that the 
different causes of action relate in some way, but 
not in the same way, to the management of the trust 
fund, is not sufficient to justify a combination, in 
one suit, of various causes of complaint against the 
trustees, if the causes of action are of so different 
a character that it would be inconvenient or unjust 
to unite them in one suit.5® In every case the ques- 
tion whether the bill is multifarious depends upon 
the particular facts and circumstances involved, 
subject only to certain general rules for the guid- 
ance of the court.°® Although there is a misjoinder, 
if the only cause of action which can be sustained 
in any event is that for an accounting, the misjoin- 
der will be disregarded and the action treated as 
one for an accounting only and hence good.®? 


Affirmative defense as petition for accounting. An 
affirmative defense to an action by a trustee to fix 
his compensation may be regarded and disposed of 
as tantamount to a cross complaint for an account- 
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ing.®? 

[§ 797] (2) Plea or Answer and Defenses. Al- 
though defendant denies the trust set up in com- 
plainant’s bill, yet if he acknowledges facts which 
show the trust, complainant is entitled to an ae- 
count.®* So if one thing is shown for which de- 
fendant is accountable, it is no answer to say that 
there are other matters for which he is not account- 
able.°* Nor is it a sufficient answer by a testamen- 
tary trustee to-allege the existence of a debt owed 
by the testator in excess of the remaining trust 
estate, at least where it is not clear that the debt 
in question can be enforced against the trust.%* 
Where the validity or legality of the claim is not 
denied, it has been held not a sufficient answer to 
set up the pendency of another action without al- 
leging that such action is necessary or brought in 
good faith;°® nor is it sufficient. as a defense that 
plaintiff, in seeking an accounting, is not doing it 
in the voluntary exercise of his own will but is 
impelled to demand it under the control and as a 
result of undue influence exerted by a third person 
not interested in the estate.°* Although he denies 
in his answer the receipt of any of the income or. 
principal of the trust, a substituted trustee may 
be required to file a formal account.*® <A settle- 
ment,®® waiver,’® or release’! is ordinarily a com- 
plete defense to an action for an accounting; but 
where an answer, to a petition asking the setting 
aside of accounts previously approved and for a 
final reaccounting, joins in the prayer for setting 
aside the accounts formerly confirmed, the trustees. 
waive by their answer any right to stand upon the 
former settlements.’ Where a trustee admits his 
accountability, he should file with his answer a stat- 
ed account showing the balance which he admits 
to be due.** The defense that a suit was not nee- 
essary, in order to obtain the accounting, in order 
to be available, must be raised by the pleadings.** 


[§ 798] (3) Subsequent Pleadings. Where de- 
fendant’s plea or answer sets up a counterclaim; 
plaintiff’s replication or reply must contain some 
statement of further facts by way of answer there- 
to, or it will be demurrable;*®> the assertion that 


for that purpose on the theory that 
it impresses the action with the 
character of a suit for conversion. 
Fogarty v. O’Reilly, 107 N.Y.S. 234, 
56 Misc. 192 [aff 107 N.Y.S. 1127, 123 
App.Div. 923]. Compare Conroy v. 
Cover, 80 Colo. 434, 252 P. 883 (hold- 
ing that a complaint looking to an 
accounting for trust funds, alleging 
conversion by the trustee, stated a 
cause of action against the trustee 
personally, and so justified a judg- 
ment jin personam). 


53. Knowlton v. Fourth-Atlantic 
Nat. Bank, 162 N.E. 356, 264 Mass. 
181; Cresap v. Brown, 96 S.E. 66, 82 
W.Va. 467. 


54. See supra § 795 text and note 
iabs 

55. General principles as to mul- 
tifariousness see Equity §§ 427-452. 


56. Fleming v. Gilmer, 35 Ala. 62; 
Wright v. Carly, 104 P. 1009, 11 Cal. 
App. 325; Donnelly v. Lambert, 70 N. 
Y.S. 963, 62 App.Div. 189; Whitford 
vy. Reddeman, 219 N.W. 361, 196 Wis. 
10. 

[a] Complaint seeking accounting 
against trustee and persons associat- 


ed with him in violating trust held 
proper and_ sufficient. Whitford v. 
Reddeman, 219 N.W. 361, 196 Wis. 10. 


57. Norris v. Hassler, 22 F. 401. 
58. Hazard vy. Dillon, 34 F. 485. 
59. Hazard v. Dillon, supra. 


60. Norris v. Hassler, 22 F. 401. 
See Hazard v. Dillon, 34 F. 485 (rec- 
ognizing rule). 

61. Matter of Rogers, 
197, 2 Conn.Surr. 6389. 


TON aS: 


62. Brown vy. Lee, 175 P. 907, 38 
Cal.App. 242. 
63. Towle v. Mack, 2 Vt. 19. 


64. Joseph v. Herzig, 120 N.Y.S. 
34, 185 App.Div. 141 [mod 92 N.E. 
103; 198 N.Y. 456]. 


65. Cromwell’s WHst., 15 Pa.Dist. 
326. 

66. Matter of McCarter, 94 N.Y. 
558. 

67. Speckart v. Schmidt, 190 F. 


499, 111 C.C.A. 331. 


68. In re Harbeck’s Estate, 254 N. 
Y.S. 325, 142 Misc. 556. 


69. Pratt v. Grimes, 48 Ill. 376; 
Holloway’s Est., 11 Pa.Co. 90. 


[a] However, a_ settlement be- 
tween a trustee who is also an execu- 
tor of the will which made him trus- 
tee, after his resignation, and the ad- 
ministrator cum testamento annexo; 
was not a defense, since. he could ac- 
count as executor only to the probate 
court, and as trustee only to the ces- 
tui que trust. Wooden y. Kerr, 51 
N.W. 9387, 91 Mich. 188. 


Conclusiveness of settlement gen- 
erally see infra §§ 859-861. 


i 70. See supra § 782 text and note 

5: 

et: See supra § 782 text and note 

16. { 
72. Purdy v. Johnson, 1638 P. 893, 


174 Cal, 521. 


73. Baker v. Lafitte, 25 S.C.Eq. 
392; Booth v. Sineath, 21 S.C.Kq. 31. 


74. Speckart v. Schmidt, 190 KE. 
499, 111 C.C.A. 3381. : 


75. Croome y. Craig, 6 N.Y.S. 136, 
53 Hun 350. 
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defendant has lost his rights as to the counterclaim 
by reason of laches is not sufficient where the reply 
contains no relevant facts respecting the asserted 


laches beyond those appearing on 
answer.'® 
proper upon a failure to traverse 


legations of an answer stating a good defense:** 


[§ 799] d. Evidence—(1) Presumptions and Bur- 
den of Proof. In an action for an accounting against 
a trustee, plaintiff has the burden of proving the 
existence of a trust,’® and, ordinarily, the reecipt 
by the trustee of some property impressed with the 
trust,*° and, under some circumstances, the amount 
After such facts going 
to make out the existence of the duty to account 


of property so received.®° 


76 Croome v. Craig, supra. 
77. Weber’s Est., 14 Pa.Dist. 126. 
78. Knowlton vy. Fourth-Atlantic 


Nat. Bank, 171 N.E. 721, 271 Mass. 


243. 
73. 


Maxwell’s Unknown Heirs vy. 


pulsing, (Tex.Civ.App.) 86 S.W.(2d) 
67. 
[a] Where testamentary trustee is 


some person who was executor under 
the will creating the trust, it will be 
presumed, after a great lapse of time, 
that he performed his duties as exec- 
utor and turned the trust fund over 
to himself as trustee, and hence he 
will be presumed to have come into 
possession of the estate as trustee. 
Jsennings v. Davis, 5 Dana (Ky.) 127. 


80. See case infra this note. 


{a] Suit by substituted trustee 
against personal representative of 
GQvceused trustez.—Where cotrustees 
are appointed, both of whom die, and 
a substituted trustee is appointed, i 
a suit by the latter against the per- 
sonal representative of the last sur- 
Viving trustee for an account of his 
decedent’s trusteeship, where’ the 
representative has no books or pa- 
pers left him from which an account 
can be stated, the burden is on plain- 
tiff, in view of the circumstances of 
the ease, to show not only that a por- 
tion of the funds of the estate have 
come into decedent’s hands, but also 
to show the amount thereof, there 
being, on account of the original co- 
trustee arrangement, no presumption 
that decedent was ever in possession 
of the entire fund. Farmers’ L. & T. 
fo. v. Pendleton, 72 N.E. 508, 179 N. 
Y. 486. 

81. Cal.—Purdy v. Johnson, 163 P. 
893, 174 Cal. 521; Freeman v. Dono- 
hoe, 223 P. 431, 65 Cal.App. 65. 

D.C.—Richardson y. Van Auken, 5 
App.D.C. 209. 


¥1l.—Wylie v. Bushnell, 115 N.E. 
G18, 277 Ill. 484. 
Iowa.—Dillivan vy. German Sav. 


Bank, 124 N.W. 350 [mod 136 N.W. 
120]; Chirurg v. Ames, 116 N.W. 865, 
138 Iowa 697. 


Ky.—Fidelity & Deposit Co. of 
Maryland v. Husbands, 192 S.W. 51, 
174 Ky. 200. 


N.Y.—Biddle Purchasing 
Snyder, 96 N.Y.S. 356, 109 App.Div. 
679; Frethey v. Durant, 48 N.Y.S. 
$39, 24 App.Div. 58; White v. Rankin, 
46 N.Y.S. 228, 18 App.Div. 293 [aff 57 
N.E. 1128, 162 N.Y. 622]; Merritt v. 
Merritt, 67 N.Y.S. 188, 33 Mise. 230 
{aft 57 N.B. 1117, 161 N.Y. 6341; 
&thell v. Malone, 154 N.Y.S. 275. 


Pa.—Appeal of Ahl, 18,A. 471, 129 
Pa. 26; Smith’s Hst., 24 Pa.Dist. 435. 


Come vs 


Dismissal of the petition has been held 
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the face of the 
them.*? 
or deny the al- 


S.C.—Neely v. People’s Bank, 130 
SAH. 5505. 183) S.C 435 


Tenn.—Talbot v. Automobile Identi- 
fication Underwriters, 43 S.W.(2d) 
220, 221, 163 Tenn. 256 [quot Cyc]. 


Tex.—Maxwell’s Unknown Heirs v. 
Bolding, (Civ.App.) 36 S.W.(2d) 267, 
268 [eit Cyc]. 


Vt.—Stockwell v. Stockwell’s Es- 
tate, 105 A. 30, 92 Vt. 489. 


Wash.—Johnson y. Redfield, 272 P. 
55, 149 Wash. 618. - 


[a]. Reason for rule—It is as- 
sumed that the trustee has means of 
knowing and does know what the ces- 
tui que trust cannot know, and is 
bound to reveal the entire truth. 
Maryland Fidelity, etc., , 
bands, 192 S.W. 51, 174 Ky. 
Frethey v. Durant, 48 N.Y.S. 839, 24 
App.Div. 58; Stockwell Ve Stockwell’s 
Est., 105 ING 30, 32, 92 Vt. 489 [quot 
Cyc]. 

[b] Amounts of receipts and ex- 
peuditures must be proved by the 
trustee, Dillivan v. German Sav. 
Bank, (Iowa) 124 N.W. 350 [mod 136 
N.W. 120]. 


82. Cal.—Purdy y. Johnson, 1638 P. 
893, 174 Cal. 521. 


Ill—In re Bridge’s Est., 
App. 499. 


Ky.—Jennings vy. Davis, 5 Dana 127. 
N.Y.—White v. Rankin, 46 N.Y.S. 
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228, 18 App.Div. 293 [aff 57 N.E. 1128,. 


162 N.Y. 622]; 
N.Y.S. 275. 


Okl.—Choctaw, ete., R. 
tel, 97 P. 363, 21 Okl. 695. 


Pa.—Smith’s Est., 24 Pa.Dist. 435. 


Vt.—Stockwell v. Stockwell’s Es- 
tate, 105 A. 30, 92 Vt. 489. 


Wash.—Johnson y. Redfield, 272 P. 
55, 149 Wash. 618. 


See Cunningham vy. Cunningham, 62 
S.E. 845, 81 S.C. 506 (to same effect). 


But see Cairns v. Murray, 37 Can. 
S.C. 163 [dism appeal 87 N.S. 451] 
(holding, where a father left prop- 
erty for an incompetent daughter in 
trust to her sister, with whom she 
made her home, that the rule ig re- 
laxed and that accounts kept with the 
ordinary accuracy of household ac- 
counts generally are sufficient, the 
trustee not being required to keep or 
maintain such accounts as a banker 
or businessman might). 


[a] As to uncollected items form- 
ing part of the trust estate, the trus- 
tees must make it appear that the 
noncollection was not due to any 
want of care on their part. Purdy v. 
Johnson} 163P. 898, 174 Cale 521. 


Ithell y. Malone, 154 


Co. v. Sit- 


Yor later cases, developments and changes in the law see Annotations, s 
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have been proved by plaintiff, the burden is then on 
the trustee to make or prove a proper and satisfac- 
tory accounting of the funds coming into his hands ;*! 
so, if he claims allowances or eredits, he must prove 
If he does not do so, every intendment is 
against him;%* and every item of charge or credit 
whose correctness the trustees do not “support by 
satisfactory evidence must be disallowed.** 
larly, if circumstances showing waiver or estoppel 
are pleaded as a defense,®® the trustee has the bur- 
den of proving them.*® 
plaintiff, in order to maintain the suit, to show af- 
firmatively that there has been a failure to account 
for money or property belonging to him, or even 
that anything will be found due on the accounting,§* 


Simi- 


It is not necessary for 


[b] However, when reasonable ex- 
planation of absence of vouchers to 
show particular items of credit is 
made, as when it is shown that they 
have been accidentally destroyed, the 
requirement is relaxed. In re Schus- 
ter’s Est., 281 P. 38, 35 Ariz. 457. 


83. Cal.—Purdy v. Johnson, 163 P 
893, 174 Cal. 5213 BGne v. Hayes, 99 
PB, 472; 154, Cal. 759. 


D.C.—Richardson v. Van Auken, 5 
App.D.C. 209. 


Ill—iIn re Bridge’s BEst., 
App. 499. 


Iowa.—Chirurge v. Ames, 116 N.W. 
865, 188 Iowa 697. 


Ky.—Maryland Fidelity, etce., Co. 
v. Husbands, 192 S.W. 51, 174 Ky. 200. 


No Ena esa v. Smith, 18 A. 1052 
46 N.J.Eq. 216 


N.Y.—White v. Rankin, 46 N.Y.S. 
228, 18 App.Div. 293 [aff 57 N.E. 1128, 
162 N.Y. 622]; Ithell v. Malone, 154 
N.Y¥.S: 275. 


Pa.—Appeal of Ahl, 18 A. 471, 129 
Pa. 26; Smith’s HEst., 24 Pa.Dist. 435. 


Vt.—Stockwell v. Stockwell’s Est., 
105 A. 30, 92 Vt. 489. 


84 Purdy v. Johnson, 163 P. 893, 
74 Gale 521. 


_ 85. Waiver or estoppel as destruc- 
tive of right to accounting see supra 
§ 782 text and notes 15, 19-22, 27. 


86. See case infra this note. 


[a] Thus, where the trustee claims 
that plaintiff has requested him to 
turn the preperty over to a third per- 
son and agreed to look thereafter to 
such person as trustee, the trustee 
has the burden of proving the re- 
quest, with full knowledge of the 
facts and the legal effect thereof by 
plaintiff, or a ratification of the trans- 
fer after full information as to the 
effect of the acts ratified and the le- 
gal rights afiected, by a fair pre- 
ponderance of competent evidence. 
In re Wentworth, 181 N.Y.S. 435 [aff 
181 N.Y.S. 442, 190 App.Div. 829 (aff 
129 N.E. 646, 230 N.Y. 176)]. 


87. Frethey v. Durant, 48 N.Y.S. 
839, 842, 24 App.Div. 58; Stockwell 
v. Stockwell's Estate, 105 A. 30, 92 
Vt. 489. 


“It is not necessary in such a case 
as this that the plaintiff should show 
that there will be something found 
due to her on the accounting. That 
fact can never be known with cer- 
tainty until the account has been tak- 
en. The right to this accounting re- 
sults from the fact that the fiduciary 


263 Ill. 


relation has been created and as- 
sumed by the . trustee, and that 
the cestui que trust is not in- 


formed, and does not know what has 


same title and section number. 
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nor to prove negatively a failure of the trustee 
to perform his duty to aecount;88 and he is not 
under the burden of disproving the items of the 
account presented.®® 


Matters of discharge set up by the trustees as 
a defense to the action in whole or in part must be 
proved by them.°° Thus, when payment is relied 
on, it must be shown;°! where it is shown that a 
trust has existed and there has been no settlement 
thereof during the life of the trust, the benefici- 
aries are prima facie entitled to an accounting; 
the presumption is that they have not been paid, 
and the fact that the trustee has expressly so de- 
clared as to some of them does not affect. the foree 
of the presumption as to others not mentioned in 
such declaration.2? Similarly, when a trustee seeks 
to convert the trust funds or a portion thereof in 
his hands into an ordinary debt, or a loan from his 
eestui que trust to himself, he must do so by elear 
and satisfactory evidence;®* the presumptions are 
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all against himn,®® and the burden of showing good 
faith in the transaction is on him.?® 


Negligent or improper management. According 
to some authority, there is a presumption with ref- 
erence to charges and credits claimed upon an aec- 
counting that. the trustee acted with due diligence 
in the management of the trust and was not neg- 
ligent in that connection;®? but there is other au- 
thority holding that, in accounting for his adminis- 
tration, the burden is on him to show the exercise 
of reasonable skill, prudence, and judgment.°% 
Where the bill for the accounting is grounded upon 
asserted neglect, mismanagement, or improper con- 
duct by the trustees, the burden of proving a dsre- 
liction of duty on their part is on the petitioners.°*® 


[§ 800] (2) Admissibility. In such a suit, the 
ordinary rules with reference to the admissibility 
of evidence* are applied,’ as in other equitable ac- 


been done with reference to the prop- 
erty or property interests confided to 
the trustee.” Frethey v. Du- 
rant, supra. 


Necessity for alleging existence of 
Sui due from trustee see supra § 796 
text and notes 45, 46. 


88. Merritt v. Merritt, 67 N.Y.S. 
188, 33 Mise. 230 [aff 57 N.H. 1117, 161 
N.Y. 634]. 

[a] Representative of deceased 
beneficiary suing for an accounting of 
the trust must, however, it has been 
held, show, in order to maintain the 
suit, that the trustee did not account 
to decedent in the latter’s lifetime for 
all of the trust property. i 
Boyle, 229 S.W. 206, 287 Mo. 257. 


gs9. Purdy vy. Johnson, 163 P. 893, 
174 Cal. 521; Dennis v. Dennis, 15 Md. 
73 


[ep] Deceased trustee’s account 
books, never approved by the cestuis, 
at least when they were competent to 
give assent, are not to be taken as 
prima facie correct and as casting 
the onus upon the cestuis to disprove 
any of the items where entries have 
been made therein as recently as two 
years before the action is brought, 
the least period after which such en- 
tries can be taken as prima facie cor- 
rect being twenty years from the time 
they are made. Dennis y. Dennis, 15 
"Md. 73. 


90. Dufford v. Smith, 18° A. 10652, 
46 N.J.Eq. 216. 


{a] After satisfaction of mort- 
gage entered by the trustee the bur- 
den is on him to prove either that he 
never received the money, or paid it 
over to those entitled, where suit_is 
brought for an eccounting. Biss’ Es- 
tate, 4 Pa.Dist. 251. 


91. Dufford vy. Smith, 18 A. 1052, 
46 N.J.Eq. 216. 
92. Alexander v. 


Fidelity Trust 
Co12249-E. 1, 161 CiCcA. 61. 

93. Alexander Fidelity Trust 
Co., supra. 

94. Walker’s Appeal, 21 A. 311, 140 
Pa. 124. 

95. Walker’s Appeal, supra. 

96. Walker’s Appeal, supra. 

97. Furniss v. Cruickshank, 181 N. 
Y.S. 522, 191 App.Div. 450 [mod 130 
N.E. 625, 230 N.Y. 495 (mod on reh 
POONER. AS So coluN.Ycuoo0) il. 


98.- Knowlton v. Fourth-Atlantic 
Nat. Bank, 171 N.E. 721, 271 Mass. 


Vv. 


Price v. | 


348; Ashley v. Winkley, 95 N.E. 932, 
209 Mass. 599. 


99. Weber v. Heath, 126 A. 477, 96 
N.J.Eq. 624; Neely v. People’s Bank 
of Anderson, 130 S.B. 550, 133 S.C. 43; 
Maxwell’s Unknown Heirs v. Bolding, 
(Tex.Civ.App.) 36 S.W.(2d) 267. 


1. See Evidence §§ 89-1729. 
%. See cases infra this note. 


[a] Evidence held admissible. 
(1) Evidence of the assignment of 
their interest by plaintiffs, cestuis 
under the will, to others is admissi- 
ble. Wilson v. Kent, 88 P. 461, 38 
Colo. 492. (2) In an action against a 
trustee and the life tenant for an ac- 
counting of a trust fund, orders of 
the court, made in a proceeding in 
which complainant cestuis que trust 
were not parties, directing the trustee 
to pay certain claims, were properly 
admitted in evidence to show how the 
trustee had dealt with the property 
and how the alleged diminution hap- 
pened, although such orders were not 
conclusive on complain nts. Nevitt 
v. Woodburn, 60 N.E. 500, 190 Ill. 283 
[rev 82 Ill.App. 649]. (3) In an ac- 
tion for an accounting, hooks kept by 
defendant, showing receipts and dis- 
bursements, are properly introduced 
in evidence with oral explanations, al- 
though they were not kept with any 
degree of system or regularity so as 
to be admissible under the statute, as 
it is not necessary, in an accounting 
proceeding of this nature, that the 
trustee’s books he kept so as to be ad- 
missible under the statute. Chirurg 
v. Ames, 116 N.W. 865, 138 Iowa 697. 
(4) Where exact evidence as to the 
actual rental value of property in pre- 
ceding years is not obtainable, the 
best evidence which from the nature 
of the subject of the inquiry can be 
expected is admissible, such as the 
opinion of those in the vicinity and 
acquainted with the land at the rele- 
vant times, the market prices of crops 
such as were then raised in the vicin- 
ity, and the like. Dennis vy. Dennis, 
15 Md. 73: (5) In a@ suit for an ac- 
counting by a life beneficiary of a 
trust fund against trustees and re- 
maindermen, statements in an agreed 
statement of facts, with the excep- 
tion of a program laid out by one of 
the vice presidents of a corporation, 
in which the trust owned stock and 
which declared a stock dividend, and 
the method adopted by the corpora- 
tion in dealing with trusts controlled 
by it, were admissible. Smith v. 
Cotting, 120 N.E. 177, 231 Mass, “42, 
(6) In an action by a remainderman 
against the tenant for life, under a 


trust created by will, to compel her 
to account as to the funds in her 
hands, and to determine their amount, 
evidence as to whether deceased left 
any personal property, and as to the 
amount of funeral expenses paid from 
the estate, is admissible. Young w 
Young, 21 N.Y.S. 1008, 2 Mise. 381. 
(7) Where the trustee agreed to re- 
ceive and hold sums in trust for 
creditors of a certain person, agree=- 
ments of a creditor and the debtor, 
intended to influence acts of the trus- 
tee, upon which the trustee acted, 
were admissible in the creditor’s suit 
against the trustee for an accounting. 
Hart v. Equitable Life Assur. Society 
of the United States, 158 N.Y.S. 8063, 
172 App.Div. 659. (8) Where the com- 
plaint in accounting alleged that de- 
fendant was a member of an associa=- 
ticn and took title as dry trustee for 
himself and his associates, he wag 
properly allowed to prove payments 
as an equal participant in the asso- 
ciation, although his answer alleged 
that he was sole ae Geddes v. 
Hutchinson, 19 SiR. 9,5 407S:6& =4025 
(9) In a suit by an administrator to 
compel an accounting by a trustee to 
whom plaintiff's decedent had con-= 
veyed certain property for the pay- 
ment of certain debts recited in the 
trust deed to be due, the books of @e- 
ecedent are admissible to prove the 
real amount of a debt due by decedent, 
although less than the amount recited 
in the deed. Griffin v. Macaulay, T 
Gratt. (48 Va.) 476. (10) Household 
account books of a trustee, while per- 
haps not admissible before a referee 
in a hearing on an accounting in the 
absence ot a specific direction by the 
court, are, under 2 Edw. 7 c 43, ad- 
missible in a hearing before the court 
or before a referee when the court. 


directs that they be considered. 
Cairns v. Murray, 87 Can.S.c. 163 
[dism appeal 87 N.S. 451]. qi) 


Where the partner of a purchaser of 
the property of a decedent at foreclo- 
sure sale is treated as a trustee, judg- 
ments in favor of the partnership are 
competent to be considered by the 
master in making up his reports in @ 
suit for an accounting. Holloway v. 
EHagle, 205 S.W. 118, 135 Ark. 206. 


[b] Evidence held inadmissible.— 
In a proceeding in equity for am ac- 
counting against the estate of a @e- 
ceased - trustee, a letter written by 
him to the widow of one of his: ees— 
tuis que trust, which is res inter aHos 
acta and has nothing to do with the 
instant litigation, is irrelevant and 
inadmissible in evidence. Richardsom 
v. Van Auken, 5 App.D.C. 209. 
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tions generally.’ Any testimony throwing light on 
the trustee’s management of the trust bears directly 
on the performance of his duty, and, if not other- 
wise inadmissible, may be considered in taking the 
account and in determining the view to be taken 
of the conduct of the trustee. Proof of miscon- 
duct and misappropriation by the trustee is ad- 
missible whether anticipated and charged in the 
bill or not.° Ex parte declarations of a deceased 
trustee have been held admissible when they are 
against his interest,® but inadmissible when they 
are self-serving." 


{§ 801] (8) Weight and Sufficiency. The ordi- 
nary rules respecting the weight and sufficiency of 
evidence,® to the same extent as in other equitable 
proceedings generally,® apply in proceedings brought 
to compel trustees to account.1° Where a trustee 
is examined by complainants on a bill against him 
to account, the court is not compelled to receive the 
trustee’s statement of matters of discharge as con- 
clusive in his favor, unless it is absolutely undis- 
puted;1! small and slight circumstances contradic- 
tory of it will prevent its having any such effect.1 


3. See Equity § 691. a single trustee. 
. Evidence on equitable accountings eas 853, 
generally’ see Accounts and Account- pair hese 
ing § 134. [b] 

4. Loud v. Winchester, 30 N.W. 896, ee) A 


64 Mich. 23; Loud-v. Winchester, 17 
And see cases 
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In re McDowell, 169 
102 Mise. 275 [mod 172 
658, 184 App.Div. 646]. 


Evidence held insufficient to: 
uthorize surcharge.against trus- 
. Mann v. Day, 165 N.W. 643, 199 
Mich. 88; Furniss y. Cruickshank, 181 


ee 


[§§ 800-802 


The fact that a trustee has satisfied of record a 
mortgage is prima facie, if not absolute, proof of the 
receipt by him of the mortgage money.'® On a bill 
to compel an assignee of property to account as a 
trustee, partial accounts attached to defendant’s 
answer as exhibits, made up from his own books, 
which were not accessible to.the assignor, and where 
the trustee has kept no accounts of the trust estate 
separate from his own, are not prima facie evidence 
of their correctness, although they have been shown 
to the assignor, and he has not objected thereto.++ 
The fact of settlement is one to be established by a 
preponderance of testimony.*® 


[§ 802] e. Decree. Parties are only entitled to 
such relief as is within the scope and frame of their 
bill,t® and the decree must conform to, and be limit- 
ed by, the prayer for relief.17 Matters not within 
the range of the action as made by the pleadings 
cannot be determined and will not be adjudicated.'* 
As an incident to the decree under the accounting, 
however, the court may render such decrees with 
respect to the subject matter of the suit as will 
effectuate complete justice between the parties.*® 


[a] Reason for rule.—‘‘The cestui 
que trust has not the means for 
verifying the account within his 
re_cu, eacept aS to such items as may 
relate to himself personally; and his 
failure to object is fairly referable 
to his want of knowledge.” Ahl’s 
Appeal, 18 A. 471, 478, 129 Pa. 26. 


N.W. 784, 52 Mich. 174. 
Supra note 2. 


5. Loud v. Winchester, supra. 


6 Alexander vy. Fidelity Trust Co., 
249 F. 1, 161 C.C.A. 61. See Dowland 
vy. Staley, 201 I1].App. 6. 


7. Alexander v. Fidelity Trust Co., 
249 F. 1, 161 C.C.A. 61. 


8 See Evidence §§ 1730-1806. 


9. See Equity § 70711. 


10. See cases infra this note; 
notes 11-14. 


{a] Evidence held sufficient: (1) 
Generally. See Dowland vy. Staley, 
201 Ill.App. 6. (2) To sustain re- 
fugal of accounting. Bergman Vv. 
Bérgman, 153 N.E. 735, 323 Ill. 73. (3) 
To sustain finding approving trustee’s 
account. Clark v. Clark, 256 P. 1012, 
123 Kan. 646. (4) To show necessity 
for accounting. McGill v. Nichols, 
4145 A. 773, 157 Md. 287; Quirk v. Ever- 
ett, 119 N.W. 63, 106 Minn. 474; In re 
Charles’ Hstate, 99 Pa.Super. 51. (5) 
To show the existence of a trust. 
Beamish y. Lawlor, 43 N.B. 426. (6) 
To show the extent of injury to equi- 
table owners at the date of sale of 
trust property. Cresap v. Brown, 96 
S.E.. 66, 82 W.Va. 467. (7) To show 
that the account stood balanced. Nat- 
terstad v. Title Guarantee & Trust Co., 
252 F. 178. (8) To show that trustee 
was entitled to credit for only one of 
two receipts from the same party. 
Johnson v. Redfield, 272 P. 55, 149 
Wash. 618. (9) To raise issue for 
jury whether plaintiff’s share of the 
trust fund had been fully paid to her. 
Watson y. Dodson, (Tex.Civ.App.) 143 
S.W. 329. (10) To warrant judgment 
in the alternative for property or val- 
ue) De: Haven Vv. Smith, 2567P: 1099, 
201 Cal. 322. (11) To show that pay- 
ment to a life tenant out of the prin- 
cipal was not for an authorized pur- 
pose. In re Pollock’s Will, 236 N.Y. 
S. 149, 184 Misc. 212. (12) To show 
that the management and investment 
of the fund was practically left to 


and 
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Constitute a proper accounting for 
rents and profits. Dillivan v. German 
Sav. Bank, (lowa) 124 N.W. 350 [mod 
136 N.W.120]. (3) Furnish basis for 


taking acceunts. Clark vy. Clark, 
(Miss.) 1 So. 835. (4) Make out an 
estoppel. In re Wentworth, 181 N.Y. 


S. 435 [aff 181 N.Y.S. 442, 190 App. 
Div. 829 (aff 129 N.E. 646, 230 N.Y. 
176)]. (5) Prove that the trustee 
acted in bad faith in the management 
of the estate (Adams vy. Harrell, 292 
S.W. 409, 173 Ark. 123) (6) or violat- 
ed his duty in connection therewith 
(Leathe v. Title Guaranty Trust Co., 
18 F.(2d) 41, certiorari denied 275 U. 
S. 535, 48 S.Ct. 30, 72 L.Ed. 412). (7) 
Show that the trustee’s deceased son, 
who was cotrustee and remainderman, 
consented to investment of trust 
funds. In re Cady’s Estate, 207 N.Y. 
S. 385, 211 App.Div. 373. (8) Show 
the existence of a trust. Beamish v. 
Lawlor, 43 N.B. 426. 


[c] Recital in deed of amount re- 
ceived on sale of trust property.—The 
consideration recited in the deed of 
lands sold by a trustee is prima facie 
the amount with which the trustee 
should be charged in an adjustment 
of the trust account between them; 
and in the absence of evidence that a 
less Sum was received, or that a part 
of it went to pay expenses, he should 
be charged with that sum. Smith v. 
Perry, 95 S.W. 337, 197 Mo. 438. 


11. Baker vy. Williamson, 4 Pa. 456. 


[a] Receipt, signed by trustee, is 
no higher evidence, upon his account- 
ing, of a credit claimed by him, than 
his own oral statement. White v. 
Rankin, 46 N.Y.S. 228, 18 App.Div. 293 
[aff 57 N.E. 1128, 162 N.Y. 622). 


12. Baker vy. Williamson, 4 Pa. 456. 

13. Biss’ Hstate, 4 Pa.Dist. 251. 

14. Ahl’s Appeal, 18 A. 471, 129 
Pa. 26. 


15. Pratt v. Grimes, 48 Ill. 376. 


16. Tucker v. Cocke, 32 Miss. 184; 
Scott v. Gamble, 9 N.J.Eq. 218. See 
Gray vy. Brattleboro Trust Co., 122 A. 
670, 97 Vt. 270 (holding that, in a 
suit for an accounting of funds in 
defendant’s hands as trustee and for 
its removal, where defendant pre- 
vailed on the merits, the bill was 
properly dismissed, without deter- 
mining the rights of plaintiffs in the 
fund, especially where the amount in 
the trustee’s hands was small and 
was ordered divided equally). 


17. See cases infra this note. 


_ [a] Thus (1) a bill filed by one of 
three cestuis que trust against the 
trustee, praying an account and the 
payment of his one-third interest in 
the fund, does not authorize the dis- 
tribution of the whole fund. Zimmer- 
man v. Fraley, 17 A. 560, 70 Md. 561. 


(2) Where a cestui que trust, who was* 


entitled only to receive interest on the 
fund annually for life, in a _ suit 
against the trustee merely prayed for 
an accounting, and that she be paid 
what was found due her, it was error 
to decree that she be paid the corpus 
as well as interest. Nobles v. Hogg, 
15 S.E. 359, 36 S.C. 322. 


Prayer for general relief as basis 
for decree see supra § 796 text and 
note 53. 


18. In re Kelsey’s Estate, 153 N.Y. 
S. 1095, 89 Misc. 701. . 


19. See cases infra this note. 


[a] Thus (1) on a bill against a 
trustee for an accounting for moneys 
lost by an improper sale of realty, 
where other defendants who were in- 
terested in the’real estate or the pro- 
ceeds thereof answered, on entering a 
decree against the trust, the court 
may also decree that they pay cer- 
tain sums to the trustee if they de- 
ceived him, to his loss. Newman v. 
Shreve, 84 A. 435, 235 Pa. 450. (2) 
A decree of payment to beneficiaries 


For later cases, developments and changes in the law see Annotations, same title and section number, 


* 
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The judgment or decree must ordinarily be based 
upon the rights of the litigants, determined by con- 
ditions existing at the date of the institution of 
the suit,?° unless special circumstances are present 
affecting the case.21_ Where the suit is not one for 
a general accounting but only seeks an accounting 
as an incident to an action to declare and enforce 
a trust as to particular property, the decree should 
limit its scope as to the accounting to matters rele- 
vant to the particular property involved in the suit 
and should not be for an accounting generally by 
the trustee.2?, The amount due the beneficiary from 
the trustee must be determined upon allowance or 
disallowance of items in accordance with the prin- 
ciples applicable to an accounting in equity and 
not by the measure of damages which might obtain 
in an action at law.?® The obligation to account 
being incidental normally to every trust,?4 if the 
court intends to hold that the trustee is not under 
any duty to do so, the decree must specifically so 
find and declare.?® 


Form of decree. The decree may properly be 
in any form authorized for equitable accountings.?*® 
The findings should be so drawn that the account 
will disclose the particular items allowed or re- 
jected.27 An interlocutory decree ordering the tak- 
ing of the trustee’s accounts, without deciding wheth- 
er particular items claimed as credits shall be al- 
lowed, has been held not objectionable as being in- 
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complete, but is good, being merely an exercise of 
the court’s ordinary power of reserving questions 
of costs until the coming in of the report and then 
providing for the same in the final judgment.*® 
Where a decree orders a trustee to account and to 
pay over the trust estate to a person named, the 
subject matters therein embodied being entirely 
separate and independent, the orders of the decree 
are divisible and not entire,?® and the order for an 
accounting may be upheld even though that for 
payment be bad.*° 


[§ 803] C. Charges and Credits?'—1. Charges. A 
trustee who has acted in good faith is to be charged 
only with what he has received and no more,*” or, 
at the most, for what he might and should have re- 
ceived,** at least where no element of unauthorized 
sale** or of great neglect amounting to willful de- 
fault, in making the sale,°° is present. However, 
refusal or inability to furnish a just and full aec- 
count is sufficient to warrant a charge beyond what 
can be shown to have been received.*® Where the 
trustee fails to keep his‘accounts in an intelligent 
manner, the penalty is to charge him with the value: 
of the use of the trust property for the purpose to 
which it is devoted, allowing proper credits.** The 
trustee should not, of course, be charged more than 
once with, or 6n account of, the same item.°* Nei- 
ther is he to be charged with money which is not. 


y 


suit. 


of a part of the fund held in trust 
may be made as an incident to an 
accounting, such decree being a de- 
cree in the nature of an execution 
or by way of execution or enforce- 
ment of the liability; the primary 


-object of the accounting is not ac- 


quisition of the fund, yet it may be 
taken and applied in satisfaction pro 
tanto of the amount decreed where 
its possession, preservation, and ayail- 
ability are admitted. Cresap v. 
Brown, 96 S.E. 66, 82 W.Va. 467. 


20. Lampert v. Haydel, 20 Mo.App. 
616 [aff 9 S.W. 780, 96 Mo. 439, 9 Am. 
SiR. 358302 LeR VAL AT3 7° 


[a] Final or periodical accounting. 
—(1) Where the action is one for final 
accounting, the court should have 
the account finally and fully stated up 
to the day of trial, in order that the 
decree may finally adjust the respec- 
tive rights of the parties, and avoid 


the necessity of reopening the account. H 


Lampert v. Haydel, 20 Mo.App. 616 
[aff 9 S.W. 780, 96 Mo. 439, 9 Am.S.R. 
358, 2 L.R.A. 113]: -(2) Where, -how- 
ever, the relations between the trus- 
tee and the beneficiary are such that 
the rights of neither can be fully de- 
termined by the decree, and the bill 
seeks merely a _ periodical account, 
then the decree should determine the 
rights of the parties only as they were 
at the date of the institution of the 
Lampert v. Haydel, supra. 


21. See cases infra this note. 


[a] Tllustration.—Where a _ bene- 
ficiary by deed constituted a third per- 
son trustee of all her interest in, and 
income received or to be received 
from, the existing trust, the trustee 
in the latter trust being the spouse of 
the trustee in the former, and where 
the beneficiary subsequently brought 
suit to have the deed of trust executed 
by her canceled, which was done, 
while the beneficiary could not, be- 
fore such cancellation, have claimed 
an accounting against the trustee un- 
der the chief trust, he could-do so 
thereafter in the same suit in con- 


“sequence of equity’s power to make a 
complete disposition. Preston v. 
Preston, 128 A. 292, 102 Conn. 96. 


| [bd]. Change of conditions pending 
‘appeal.—Where, pending an appeal, 
‘such a change of conditions. takes 
place as to render inequitable a de- 
cree. based on the facts as they existed 
at the time of the trial, the cause will 
be remanded, so that supplemental 
pleadings may be filed and justice ad- 
‘ministered. Royal v. Royal, .47. P. 
828, 48 P. 695, 30 Or. 448. 


22. Royal v. Royal, supra. 


23. Lewis v. Ingram, 57 F.(2d) 463 
[cert den 53 S.Ct. 16]. 


or See supra § 778 text and note 


25. Schneider v. Moncur, 159 P. 459, 
30 Cal.App.. 734. 


26. See case infra this note. 


' [a] Ilustration.—In the federal 
courts, where there are no exceptional 
‘conditions justifying a reference toa 
master under Equity Rules, rule 59, 
and the accounting is held before the 
court, plaintiffs, if successful, are en- 
titled to such form of decree pre- 
scribed in rules 7, 8, or 9, aS may be 
appropriate, including, in a proper 
case, a money decree. Alexander v, 
Fidelity Trust Co., 238 F. 938 [rev on 
‘other grounds 243 F. 162, 156 C.C.A. 
28]. 


generally see Accounts and Account- 
ing § 135. 


27. Purdy v. Johnson, 163 P. 893, 
174 Cal. 521. 


: 28. Rogers v. New York, etc., Land 
‘Co:,'33 N.Y.S. 840, 87 Hun 107 [den 32 
‘N.Y.S. 209, 10 Misc. 614]. 


: 29. Appeal of Morse, 102 A. 
587, 92 Conn, 286. 


| “The subject matters incorporated 
in this decree are entirely separate; 
each is independent of the other, and 
neither has relation to the _ other. 


586, 


‘|himself with 


Decrees in equitable accountings 


While the two subjects are grouped in 
one decree, they are in form as sep- 
arated as if they had been separate 
decrees instead of separate orders in 
one decree.” Appeal of Morse, supra. 


30. Appeal of Morse, supra. 


31. Scope of liability and property 
oe included in accounting see supra 


32. See supra § 786 text and notes 
79, 80. 


[a] Admission by trustee as to val- 
ue of property.—If a trustee charges 
having received the 
equivalent of a specified amount in 
cash, on an accounting against him, 
it is proper to charge him with hay- 
ing received such amount in cash. 
Jarrett v. Johnson, 116 Ill.App. 592 
[aff 74 N.E. 756, 216 Tl. 212]; Biss’s: 
Est., 16 Pa:Co, 405: Bayt 


Pi See supra § 786 text and note 


nate See supra § 786 text and note. 


Deret See supra § 786 text and note 


_ Liability of trustee for negligence 
in management see supra § 519. 


36. Perrin v. Lepper, 40 N.W. 859, 
72 Mich. 454; Ex p. Cassel, 3 Watts 
(Pa.) 408. 


{a] For example, if a trustee fails 
or refuses to account, he may be 
charged with the trust fund, and such 
accumulations thereon as the best 
management of the most succcessful 
business man would be likely to se- 
cure for it, it being presumed he has 
received so much or he would have 
reported his gains. Perrin v. Lep- 
per, 40 N.W. 859, 72 Mich. 454. 


37. Wilson v. Smoot, 216 S.W. 128, 
186 Ky. 194. 


38. Doom v. Howard, 64 S.W. 469, 
23. Ky.L. 884; Dennis v. Dennis, 15 
Md. 73. z ; csp 

[a]. Thus, where a trustee was 


. 
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due.?® 


amount equivalent to the residue 


charged with full value of bank stock 
as cash on hand, and required to pay 
interest thereon, he was not charge- 
able with dividends received on the 
Stock after charging the stock to him- 
self. Doom y. Howard, 64 S.W. 469, 
23 Ky.L. 884. 


39. Chirurg vy. Ames, 116 N.W. 863, 
138 Iowa 697. 


fa] Rulo applied.—(1i) A trustee, 
life beneficiary as to part of the es- 
tate, need not account to the remain- 
derman for that part (Chirurg v. 
Ames, 116 N.W. 865, 138 Iowa 697), 
(2) and the rule is not altered by the 
fact that he has given the remainder- 
man a note, unmatured at the time of 
the accounting, for the value of that 
part (Chirurg v. Ames, supra). (3) 
Where executors turn over to the 
trustees, in lieu of cash due them, 
certain bonds, accompanied by a per- 
sonal guarantee of one of the execu- 
tors, the bonds not having matured 
nor been defaulted so as to render 
the guarantor liable, the executors 
and not the trustees are to be sur- 
eharged for the bonds, Merchant’s 


Hstate, 30 Pa.Dist. 92. 

40. WHarrison’s Est., 15 Pa.Dist. 
417. 

41. Jones v. Jones, 2 N.Y.S. 844, 50 


Hun 603; Risley’s Est., 9 Pa.Dist.&Co. 
125. 

Licbility of trustee for depreciation 
in investments generally see supra §§ 
701-706. 


42. Babb v. Babb, 4 S.W. 511, 89 
Mo. 411. 
43, Liability for interest see supra 


§§ 707-716. 


44, Harrison’s Bst., 15 Pa.Dist. 
LAT. 
45, Sellew’s Appeal, 36 Conn. 186. 


46. Sellew’s Appeal, supra. See 
Lannin v. Buckley, 152 N.B. 71, 74, 256 
Mass. 78 (“It was for the judge of 

robate to decide whether the income 
‘rom rents should be allowed as an 
item for net rents, or whether he 
would require the more usual form 
of accounting by the entry of gross 
rents on one side and expenses con- 
nected therewith on the other; and 
the same is true of the allowance of 
the item for bill due estate from 
stocks”). 


47. WHarrison’s Hst., 15 Pa.Dist: 117. 
48. Ala.—Marks v. Semple, 20 So. 


791, 111 Ala. 637; Bethea v. McColl, 
5 Ala, 308. — 


Ariz.—In re Schuster’s Hstate, 281 
P. 38, 35 Ariz. 457. 


The trustee should enter as a charge out- 
standing policies of insurance, such items being 
elassed as an investment of the estate.4° 
retained, without fault or neglect on their part, 
which decline in value, trustees are to be charged 
only with the value as of the time of accounting and 
not with the greater value as of the time of receipt, 
nor with the loss occurring during the retention.+! 
Whether the trustee is to be charged with any in- 
terest, and if so, at what rate, depends on the par- 
ticular facts of each ease,*? considered in the light 
of the legal principles hereinbefore discussed.*?. 
Where an item of charge is stated with sufficient 
precision, the account is not objectionable for fail- 
ure to state separately the particular elements of 
which such charge is composed.t# The trustee should 
not, in his account, charge himself only with the 


TRUSTS 


For items 


trust, including 
in value of the 


Ark.—Cregg y. Gabbert, 37 S.W. 232, 
62 Ark. 602. 


Cal.—In re Pratt, 51 P. 47, 119 Cal. 
156. 

Ill.—In re, Weller’s Est., 108 N.B. 
306, 267 Ill. 230; Hibernian Banking 
Ass’n v. Roseboom, 214 Ill.App. 324. 


Md.—Dennis v. Dennis, 15 Md. 73. 


Mich.—Mann v. Day, 165 N.W. 643, 
199 Mich. 88; Wooden v. Kerr, 51 N. 
W. 937, 91 Mich. 188. 


N.Y.—In re Nesmith, 35 N.E. 942, 
140 N.Y. 609; Colburn y. Morton, 1 
Abb.Dec. 378, 3 Keyes 296, 1 Transcr. 
A. 145, 5 Abb.Pr.N.S. .308, 36 How.Pr. 
155; Jones v. Jones, 2 N.Y.S. 844, 50 
Hun 6038; Green v. Winter, 7 Am.D. 
475, 1 Johns.Ch. 26 [dism 12 Johns. 
497]. See Chisolm v. Hamersley, 100 
N.Y.S. 38, 114 App.Div. 565 (to same 
effect). 


Pa.—Supreme Lodge, Knights and 
Ladies of Honor y. Ulanowsky, 92 A. 
711, 246 Pa. 591; Goldbeck’s Est., 17 
Pa.Dist. 373; Crump’s.Hst., 13 Pa.Co, 
286, 2 Pa.Dist. 478; lLafferty’s Est., 
28 Pa.Co. 468. 


Wis.—Ludington vy. Patton, 86 N.W. 
571, 111 Wis. 208. 


B.C.—Canadian Financiers Trust 
Co. v. Chan Shun Chong, 29 B.C. 543. 


[a] Constructive trustees are to be 
allowed such credits upon substan- 
tially the same basis as express trus- 
tees. Ludington v. Patton, 86 N.W 
Si aselil Wisk 208. 


[b] That bookkeeper is relative of 
trustee does not require disallowance, 
asa credit, of his salary. In re Pratt, 
51 Pai, 1190 Cali® 1516; 


49. Marks v. Semple, 20 So. 791, 
111 Ala. 687; Price v. Boyce, 36 N.E. 
766, 10 Ind.App. 145; Burroughs y. 
Bunnell, 16 A. 447, 70 Md. 18. 


[a] Settlement of outstanding’ 
olaims against estate, by payment of 
funds to persons in adverse posses- 
sion of the property thereof, in order 
to avoid litigation, entitles the trus- 
tee to be credited therefor, at least 
when such settlement is not injudi- 
cious, Mann y. Day, 165 N.W. 643, 
199 Mich. 88. 


Fayment of debts by trustee see su- 
pra § 578. 


50. See cases infra this note; 
notes 51-54. 


fa] Insurance.—(1) The amount 
paid for insurance is a proper credit 
(Bradshaw v. Lucas, 214 Ill.App. 218: 
Harrison’s Est., 15 Pa.Dist. 117), (2) 
even though. the insurance is ef- 


and 


[$§ 803-804 


estate after deduction of claimed credits, but should 
charge himself with the whole of the estate received 
and set over against this the credits claimed, listing 
them as eredits;*® but the manner of stating the 
account is, in this respect, merely formal, and if it 
is approved by the court, an error in form will not 
be fatal to the validity of the settlement.*® 


When parties agree to reserve consideration of 
specific parts of the estate for a future accounting, 
charges relative to those portions are to be disre- 
garded in the instant accounting.*? 


[§ 804] 2. Credits. 
should receive credit for all proper disbursements 
which have been made by him on account of the 


In his accounting a trustee 


ordinary expenses of administra- 


tion and preservation of the estate,#® the payment of 
debts,*® and similar authorized expenditures,®°® for 


fected through agencies wherein the 
trustee personally has a pecuniary in- 
terest (Fisher y. Fisher, 87 S.E. 113, 
LTO IN: C. 378): 


{[b] Interest on encumbrances on 
trust estate, paid by the trustee, is 
the subject of a proper credit. Mc- 
Cafferty v. Flinn, 125 “A. 675, 14 Dek 
Ch. 307; Jones v. Jones, 2 N.Y.S. 844, 
50 Hun 603. 


{[c] Reimbursing purchaser for 
failuro of title-—A credit is proper 
for the amount paid to a party pur- 
chasing land from the trust estate, 
the title to which failed. Mann v. 
Day, 165 N.W. 643, 199 Mich. 88. 


[d] Repairs and improvements.— 
(1) The trustee may credit the ex- 
penses of proper repairs or restora- 
tion of the trust property (Bradshaw 
v. Lucas, 214 Ill.App. 218; Bradford 
v. Clayton, 39 S.W. 40, 18 Ky.L. 1043; 
Smith v. Keteltas, 66 N.Y.S. 260, 32 
Mise. 111 [aff 70 N.Y.S. 1065, 62 App. 
Div. 174]; Green v. Winter, 1 Johns. 
Ch. (N.Y.) 26, 7 Am.D. 475 [dism’ 12 
Johns. 497]; In re Parry’s Estate, 90 
A. 443, 244 Pa. 93; White v. Hall, 74 
S.E. 212, 1138 Va. 427. See Sinkler’s 
Est., 10 Pa.Dist. 399, 25..Pa.Co. 417 
[disbursements for repairs should not 
be charged as investments but deduct- 
ed as credits]), (2) but for improve- 
ments made to the trust property, not 
within the contemplation of the trust 
instrument, he ordinarily cannot claim 
eredits (McKinley v. Irvine, 13 Ala. 
681; Green v. Winter, supra; In re 
Parry’s Est., supra; Bridge v. Brown, 
AYE Coll” 18s 121 irs Chest, 6S 
Reprint 79), (3) although, under some 
circumstances, as where the cestui 
knows of his action, and does not 
protest, he may have credit for per- 
manent improvements to the extent 
that the same increase the vendible 
value of the property (Bradford v. 
Clayton, 39 S.W. 40, 18 Ky.L. 1048; 
Hall’s Adm’r y. White, 77 S.E. 475, 
114 Va. 562; White v. Hall, 74 S.E. 212); 
113 Va. 427). (4) In like. manner, 
where the improvements, if not made 
by the trustee, would have been made 
by municipal authorities and the cost 
charged against the trustee in an 
amount greater than that incurred by 
having the trustee make them, credit 
may properly be allowed therefor. 
Bullitt’s HEst., 24 Pa.Dist. 149. (5) 
However, even though allowed, the 
credit based on the value of improve- 
ments made should, in some cases, as 
where the trustee occupied and used 
the property improved, be estimated 
from their value at the time of the 
accounting and not as being equiva- 
lent to their cost when made. Condit 
v. Maxwell, 44 S.W. 467, 142 Mo. 266. 


Kor later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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properly incurred counsel fees®! or eosts and ex- 
penses of litigation,®? for the difference in value 
between the approximate estimate of value of prop- 
erty and that actually turned over to the trustee,** 
and for his compensation.*4 Where a trustee uses 
or advances his own money for the purposes of the 
trust, he is entitled to reimbursement.®> He may 
also be allowed credit for any loss or depreciation 
of the property without his fault.°® He is not, how- 
ever, entitled to credit for expenditures improperly 
made,°* such as the payment of an unenforceable 
elaim,®® for improper items of investment,®® nor for 
expenses not connected with the management or 
administration of the trust®® or in his own inter- 
est;®! nor can he set off against the trust indebted- 
ness an independent debt due him individually from 
the beneficiary.°? He cannot be eredited for con- 
tributions made by him to the foundation of a trust 
wherein he retained no beneficial interest.°* The 
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same item cannot be more than once deducted as a 
eredit;°* and only the sum actually paid out ean 
be allowed. To be available as credits, items 
claimed for expenses should be duly vouched ;** mere 
general statements, even under oath, of the pro- 
pricty thereof, without a specification of items, are 
insufficient.°7 The eredits to which the trustee is 
entitled must be allowed him at the time of the ac- 
counting and deducted by him from the funds turned 
over by him to his suecessor.*8 Where, for want of 
a specification of rents and profits, the trustee is 
chargeable with the estimated annual income,®® 
specified items of credit which the trust instrument 
provides shall be furnished from the rents and prof- 
its and which are claimed by the trustee are not to 
be allowed against the estimate but the proper al- 
lowance of credits is to be made in computing the 
net annual income from the estimated gross income, 


(6) Moreover, the rule as to. improve- 
ments has been treated as being chief- 
ly applicable to express trustees, and 
has been held inapplicable to a con- 
structive trustee, taking in the ab- 
sence of any actual fraud or bad faith, 
who may be credited wit expendi- 
tures for that purpose. Holloway v. 
Fagle, 205 S.W. 1138, 135 Ark. 206. (7) 
Trustee’s authority as to reprirs and 
improvements, see supra §§ 578-580. 


[e] Taxes.—(1) Ordinarily « trus 
tee is allowed for taxes upon the 
trust property (Gregg v. Gabbert, 37 
SW. 232, 62 Ark. 602; McCafferty v. 
Malina 25. AS 6fo. 14. DelLCh. SOT: 
Bradshaw v. Lucas, 214 Ill.App. 218; 
McKim v. Hibbard, 8 N.E. 152, 142 
Mass. 422; Jones v. Jones, 2 N.Y.S. 
844, 50 Hun 603; Matter of Haskin, 
98 N.Y.S. 926,49 Mise. 177 [mod 97 
N.Y.S. 827, 111 App.Div. 754]), (2) al- 
though the payment is not made di- 
rectly by the trustee, but by his at- 
torney (In re Woolley, 147 N.Y.S. 518, 
162 App.Div. 330), (3) but circum- 
stances may render it proper to dis- 
allow them (Gregg v. Gabbert, 37 S. 
Ws 2o2,, 62. Ark. (602).1.(4) Taxes in 
excess of those due, paid by the trus- 
tees with full knowledge of the cir- 
cumstances, cannot be credited. Inre 
Weller’s Estate, 108 N.E. 306, 267 I11. 
230. (5) Payment of taxes and as- 
sessments by trustee generally see 
supra §§ 581, 582. 


51. Ala. 
791, 111 Ala. 637. 


Ariz.—In re Schuster’s Est., 281 P. 
38, 35 Ariz. 457. 


Ill.—Fox v. Fox, 
Ill. 384. 


Mass.—Hanscom vy. Malden & Mel- 
rose Gaslight Co., 125 N.E. 626, 234 
Mass. 374. 


Mich.—Mann v. Day, 165 N.W. 648, 
199 Mich, 88. 


Miss.—Gwin v. Fountain, 126 So. 18, 
132 So. 559, 159 Miss. 619. 


Mo.—Lycan vy. Miller, 56 Mo.App. 
Vie 


ING Ens rey JONCS aa SaiNnlao- cop, 
143 App.Div. 692 [aff 101 N.E. 1106, 
207 N.Y. 731]; Woerz v. Schumacher, 
56uN. Y.-S, 31, App. Div. 374 [aff 56 
N.E. 72, 161 N.Y. 530]; Wehrenberg 
Vv. Seiferd, 106 N.Y.S. 901, 56 Misc. 356 
[mod 109 N.Y.S. 896, 125 App.Div. 
527}; Smith v. Lansing, 53 -N-Y.S..633, 
24 Misc. 566. 

Pa.—Whiteside v. Whiteside, 35 Pa. 
Super. 481; Hoffman’s Est., 29 Pa.Co. 
333. 


95 N.E. 498, 250 


“App. 218; 


But see McRoberts v. Carneal, 44 S. 
W. 442 [mod 51 S.W. 800, 21 Ky.L. 
497] (holding that a trustee is not 
entitled to credit for a fee paid to an 
attorney who was at the time greatly 
in debt to the trust fund). 


Counsel fees as charge against es- 
tate in general see supra §§ 5838-585. 

52. D.C.—Ralston’ v. Easter, 43 
App. 518. 


Fla.—Fuller v. Fuller, 2 So. 426, 23 
Fla. 236. 


Ill.—Nevitt v. Woodburn, 60 N.E 
500, 190 Ill. 283. 


Mich.—Mann y. Day, 165 N.W. 643, 
199 Mich. 88. 


N.Y.—Young-v. Brush, 28 N.Y. 667, 
18 Abb.Pr. 171 [rev 38 Barb. 294, 24 
How.Pr. 70]; Wehrenberg v. Seiferd, 
106 N.Y.S. 901, 56 Mise. 356 [mod 109 
N.Y.S. 896, 125 App.Div. 527]. 


Pa.—Hoffman’s Est., 29 Pa.Co. 333. 


W.Va.—Darby v. Gilligan, 16 S.E. 
507, 37 W.Va. 59. 


Costs and expenses of litigation as 


charge against estate in general see 


supra §§ 586-590. 


53. Lannin v. Buckley, 152 N.E. 71, 
256 Mass. 78. 


54. Marks v. Semple, 20 So. 791, 111 
Ala. 637; Bradshaw v. Lucas, 214 Ill. 
McKim vy. Hibbard, 8 N.E. 
152, 142 Mass. 422. And see cases 
passim infra §§ 805-848. 


55. Marks v. Semple, 20 So. 791, 
111 Ala. 637; American Bonding Co. 
v. State, 82 N.E. 548, 40 Ind.App. 559; 
Woerz v. Schumacher, 56 N.Y.S. 8, 37: 
App.Div. 374 [aff 56 N.E. 72, 161 N.Y... 


530]. See Austin v. Parker, 148 N.E.: 
19, 317 Ill. 348 (dictum to same ef-: 
fect); Darling v. Potts, 24 S.W. 461,° 


118 Mo. 506 (to Same effect) ; Sartor v.' 
Newberry Land & Security Co., 88 S.E.; 
467, 104 S.C. 184 (recognizing the rule, 
but holding that to permit the credit. 
the trustee must show the advances} 
clearly). 


Interest on advances see supra §, 
592. 


56. Sellew’s Appeal, 36 Conn. 186.' 
Compare Otterbeck v. Larson, 197 IIll., 
App. 310 (trustee not entitled to cred-| 
it for difference between price at! 
which he could have sold property had! 
not the cestuis interfered and the 
lower price at which he actually sold 
it). 

[a] Umeollectable. debt having 
been turned over to a trustee as an 


and no further credit is to be allowed for credits of 


asset although in fact worthless at 
the time of the commencement of the 
trust, the trustee, while he should 
have contested its inclusion as an as- 
set originally can subsequently, upon 
an accounting, claim the amount 
sale as a credit. James’s Est., 15 
a.Co. 15. 


{b] However, a trustee is not en- 
titled to credit for a less incurred in 
an enterprise not properly falling 
within his, duties as trustee. Cun- 
ningham v. Cunningham, 62 S.E. 845, 
$l S.C..5062) 2; 


Effect of loss or depreciation in in- 
on r ments generally see supra §§ 701— 


57. Royal v. Royal, 47 P. 828, 48 P. 
695, 30 Or. 448; Canadian Financiers 
Tues Co. v. Chan Shun Chong, 29 B.C. 


58. Marks v. Semple, 20 So. 791, 111 
Ala. 637. 
59. In re Weir’s Estate, 96 A. 1086, 


251 Pa. 499. 


Authority and Mability of trustee as 
to investments see supra §§ 701-704. 


60. Johnson y. Redfield, 272 P. 55, 
149 Wash. 618. 


61. Hancock v. Muldoon, 239 P. 546, 
241 P. 684, 136 Wash. 243. 
7 62. See Set-Off and Counterclaim § 
03. 


63. Halliday v. Basil,.136 N.W. 354, 
170 Mich. 489. 


64 Inre Long Island Loan & Trust 
Co., 142 N.Y.S. ‘273, 157 ‘App.Div. 310 
[rearg den 142 N.Y.S. 1128, 157 App. 
Div. 933]; Sinkler’s Est, 10 Pa.Dist. 
39955 25 Pa.Co. ats Johnson v. Red- 
field, 272 P. 55, 149 Wash. 618.°> See 
In re Schuster’s Hstate, -281 P. 38, 35 
Ariz. 457 (recognizing the rule, but 
holding, on inspection of the accounts 
approved, that there was no basis for 
a, claim of double allowance of partic- 
ular items). 


65. Lovewell v. Schoolfield, 217 B. 


i689, 133 C.C.A. 449 [cert den 36 S.Ct. 


165, 239 U.S. 644, 60 L.Ed. 483]; Bates 
v. Vary, 40 Ala. 421; Johnson vy. Red- 
‘| field, 272 P. 55, 149 Wash. 618. 


66. Dennis v. Dennis, 15 Md. 73; 
Bockius’s Est., 10 Pa.Co. 183. 
67.. Bockius’s Est., supra. 


' 68. Matter of: Haskin, 98 N.Y.S. 
926, 49 Misc. 177 [mod 97 N.Y.S. 827, 
111 App.Div. 754]. 


pes See supra § 786 text and note 
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that character, although it may be for other credits.*° 


Where parties agree to reserve consideration of 
specified parts of the estate for a future accounting, 
credits relative to those portions are to be disre- 
garded on the instant accounting."! 


Payment or distribution to cestui. 
of trust property to a beneficiary in lawful exe- 
cution of the trust, the trustee is entitled to a credit 
for so much of the property as is thus disposed 
Moreover, if by receiving free use of trust 
property or the like one of several cestuis has re- 
ceived a benefit from the trust equivalent in effect to 
a payment, the value of such use can be credited 


of.72 


ee Ex parte Cassel, 3 Watts (Pa.) 
71. WHarrison’s Est., 15 Pa.Dist. 117. 


72. McAdoo v. Sayre, 78 P. 874, 145 
Cal. 344; Weston v. Jenkins, 128 Mass. 
562; Wooden y. Kerr, 51 N.W. 937, 91 
Mich, 188. 


[a] Deposit with third person for 
benefit of cestui may be credited sub- 
ject to the right of the cestui to ob- 
ject thereto, the right being a privi- 
lege purely personal to the cestui in 
whose favor the deposit is made, so 
that no one else may complain of its 
allowance as a credit. In re Schus- 
ter’s Est., 281 P. 38, 35 Ariz. 457. 


 [b] Maintenance of cestui que 
trust.—(1) Where a trust is created 
for, among other purposes, the sup- 
port and maintenance of the cestui, 
sums laid out for that purpose are 
proper credits. Burroughs v. Bunnell, 
16 A. 447, 70 Md. 18; In re Mosebach’s 
Estate, 73 Pa.Super. 278. See In re 
Bridge’s Estate, 263 Ill.App. 499 (rec- 
ognizing the rule, but disallowing 
claimed credits for want of proof that 
they represented disbursements for 
the support or maintenance of the ces- 
tuis); Dow v. Dow, 18 N.Y.S. 222, 63 
Hun 628 [aff 21 N.Y.S. 487, 66 Hun 
631] (to same effect). (2) Where the 
principal of the estate is invaded for 
the maintenance of the beneficiaries, 
the instrument itself not directing 
such conduct, the trustee can have 
credit for sums claimed to have been 
used for that purpose only where he 
can show a reasonable necessity there- 
for in order to provide proper support 
and maintenance to the beneficiaries 
(Sharpe’s Estate, 2 Phila. (Pa.) 280), 
(3) in which case, however, the sums 
constitute proper credits (Nelson v. 
Duncombe, 9 Beav. 211, 50 Reprint 
323). (4) The fact that a will con- 
tains an express direction to accumu- 
late, and no power of maintenance, 
will not be a ground for charging the 
trustee with sums thus properly paid 
for maintenance, particularly where 
the beneficiary, when competent to do 
so, assents to and ratifies such pay- 
ments. Aveline v. Melhuish, 2 De G.J. 
&S. 288, 67 Eng.Ch. 225, 46 Reprint 386. 
(5) Charges by trustees for money 
Jaid out in luxuries under color of 
maintenance, will be disallowed. 
Bridge v. Brown, 2 Y.&Coll. 181, 21 
mng:Ch. 181, 63 Reprint 79: (6). Re- 
ductions in claimed items of expense 
for the maintenance of the cestui 
must be based on proved improper 
disbursements and not on the excess 
over a reasonable cost of maintaining 
the beneficiary. In re Flood’s Estate, 
230 N.Y.S. 774, 133 Misc. 72 [supple- 
mented #230 N:Y.S: 781, 133° Mise: 
77]. (7) Authority of trustee as to 
payments for support and mainte- 
nance of cestui generally see supra §§ 
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For payment 


riod.7® 


717, 718. (8) Expenses of mainte- 
nance by parent as proper charge 
against trust fund established for 
child see Parent and Child § 66. 


[e] Overpayment.—(1) Even 
where a trustee paid to two beneficia- 
ries a larger sum than they were en- 
titled to, which payment he made in 
ignorance that any others were en- 
titled to the fund, he was held entitled 
to the credit against the fund of all 
that he actually paid. De Courcy v. 
Dicken, 91a) Key... 2605 12) Butiene 
contrary was held where the overpay- 
ments were knowingly made from the 
principal of the trustfund. Matter of 
Reed, 61 N.Y.S. 50, 45 App.Div. 196; 


Henry livia Hilliard) 73) S rE .9 8, m5 7 
N.C. 572. 
[d] Payment to persons prosecut- 


ing claims against cestui in settlement 
thereof may constitute a credit. Os- 
trander v. Ostrander, 184 N.Y.S. 797, 
194 App.Div. 1 [aff.135 N.E. 927, 233 
N.Y. 582]. 


[e] Against which of two trusts 
credited.—Where the trustee of a 
spendthrift trust also was trustee of 
another trust for the same cestuis, 
and in making payment of income fail- 
ed to distinguish from which of the 
estates it was derived, it was improp- 
er to permit all payments to be charg- 
ed against the spendthrift trust as a 
short-cut method, on the theory that 
the cestuis were in effect remainder- 
men as well as life beneficiaries in 
such trust. In re Keen’s Estate, 142 
A. 209, 293 Pa. 267. 


Payment and distribution of trust 
funds by trustee see supra §§ 717-738. 


73. Littell’s HEst., 13 Pa.Dist, 545. 


74. Green v. Winter, 1 Johns.Ch. 
GNaY.), $2650 tAm. Ds v7435 .idismswW2 
Johns. 497]. 


[a] Thus a trustee to a wife can- 
not claim credit for payments to her 
husband not authorized by the trust 
instrument nor shown to have been 
applied to the purposes of the trust by 
the latter. Green v. Winter, 1 Johns. 
Ch. GN. Y.). (26,7 Am.D. 475, [dism! 12 
Johns. 497]. 


75. Barrett v. Hartley, L.R. 2 Eq. 
789; Ayliffe v. Murray, 2 Atk. 58, 60, 
26 Reprint 433; In re Ormsby, 1 Ball 
& B. 189, 12 Rev.Rep. 13; Taylor v. 
Taylor, 4 Dr.&War. 124; Brocksopp 
v. Barnes, 5 Madd. 90, 56 Reprint 829; 
Robinson v. Pett, 3 P.Wms. 249, 251, 
24 Reprint 1049. 


“In general this court looks upon 
trusts as honorary, and a burden upon 
the honour and conscience of the per- 
son intrusted, and not undertaken up- 
on mercenary views; and there is a 
strong reason too against allowing 
any thing beyond the terms of the 
trust, because it gives an undue ad- 


*By S. BoyD DARLING (8§ 805-848). 


against his interest in the accounting.’* 
payments not made on account of the trust eannot be 
claimed as credits.7# 


[§§ 804-805 


However, 


[§ 805] D. Compensation*—1. Right to Compen- 
sation—a. In General. 
law is that a trustee is not entitled to compensation 
for his personal or professional services with re- 
spect to his trusteeship, in the absence of any pro- 
vision in the order of the court appointing him, or of 
a contract or stipulation with the parties.7° 
rule seems to have been in force in this country as 
a rule of the English common law at an early pe- 
The accepted rule in this country at the 


The English rule at common 


The 


vantage to a trustee, to distress a 
cestui que trust, and therefore this 
court have always held a strict hand 
upon trustees in this particular. 
(Robinson, v. ‘Petty 3).2. Wms), 2518 
nv as If a trustee comes in a fair 
and open manner, and tells the ces- 
tuy que trust, that he will not act in 
such a traublesome and burdensome 
office, unless the cestuy que trust will 
give him a further compensation, over 
and above the terms of the trust, and 
it is contracted for between them, I 
will not say this court will set it 
aside, though there is no instance 
where they have confirmed such a 
bargain.” Ayliffe v. Murray, supra 
(per Hardwicke, L. C.). 


“If the nature of the trust be such 
that a trustee ought not to undertake 
it without compensation, a _ special 
case must be made in this Court be- 
fore the trust is accepted.” Brock- 
sopp v. Barnes, supra. 


“There can be no hardship in this. 


respect upon any trustee, who may 
choose whether he will accept the 
trust, or not.’”” Robinson v. Pett, su- 
pra. 


[a] Appointment of trustee as re- 
ceiver.—(1) Although a general, it is 
not an inflexible, rule that no remu- 
neration will be allowed to a trustee 
appointed by the court as receiver of 
the trust estate. The court has a 
discretion to grant or refuse it. 
fact that nothing is said about re- 
muneration in the judgment appoint- 
ing a receiver does not preclude the 
court from subsequently allowing re- 
muneration. In re Bignell, [1892] 1 
Ch. 59. (2) Where a trustee, appoint- 
ed receiver and manager of the estate, 
had acted as a salaried manager be- 
fore creation of the trust, the court 
in its discretion continued him as 
receiver and manager, and on the sal- 
aried basis. Newport v. Bury, 23 
Beav. 30, 53 Reprint 12; Marshall v. 
Relaway 2 Swanst. 432, 86 Reprint 


[b] In Nova Scotia prior to the 
passing of 51 Vict. ¢ 11 § 69, the rule 
of English law relating to commis- 
Sions to trustees was in force, and 
no such commission could be allowed 
unless provided for by the trust in- 
SU Power v. Meagher, 17 Can. 


[c] In Saskatchewan, in the ab- 
sence of a prior stipulation with the 
cestui que trust, and independent of 
statute, a trustee will not be allowed 
remuneration for personal trouble or 
loss of time. Proctor v. Bentley, 
[1930] 2 Dom.L.R. 6. 


76. Conn.—Kendall v. New Eng- 
land Carpet Co., 13 Conn. 383. 


Del.—State v. Platt,.4 Del. 154; Ee- 
bert v. Brooks, 3 Del. 110; Brooks v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 805] 


present time, however, is, in case the matter is not 


otherwise regulated by statute, for 


to exercise a just discretion and make or withhold 
allowance as they consider the particular cireum- 
stances require,“* the statutes allowing commissions 
to executors, administrators, and guardians,*® having 
been extended to trustees, by analogy in some cas- 
es,’® and by express terms of the statute in others.’° 
As, for example, to trustees under a will.84 
utes granting compensation to testamentary trustees 
are strictly construed in some jurisdictions and are 
not extended to trustees under an agreement;®? but 


in other jurisdictions the statute is 


Egbert, 2 Del.Ch. 83. 


ypc v. Bacon, 4 J.J.Marsh. 


N.Y.—Wetmore v. Brown, 37 Barb. 
133; Mumford v. Murray, 6 Johns.Ch. 
1; Manning v. Manning, 1 Johns.Ch. 
527; Green v. Winter, 1 Johns.Ch. 26, 

7 Am.D. 475 [dism 12 Johns. 497]. 


N.C.—Boyd v. Hawkins, 17 N.C. 
195. 

Ohio.—Gilbert v. Sutliff, 3 Ohio St. 
129. 


77. 
How. 535, 


U.S.—Barney v. Saunders, 16 
14 L.Ed. 1047;  Burr_v. 
McEwen, 4 F.Cas.No. 2,193, Baldw. 
154; Jenkins v. Eldredge, 13 F.Cas. 
No. 7,268, 3 Story 325. 


eae vy. Whitaker, 3 Port. 


Conn.—Bissell v. Butterworth, 118 
A. 50, 97 Conn. 605; Clark v. Platt, 30 
Conn. 282. 


Fla.—Muscogee Lumber Co. v. Hy- 
er, 18 Fla. 698, 43 Am.R. 332. 


Ky.—Saffold v. Stevens, 13 S.W. 
(2d) 268, 227 Ky. 364; Patrick vy. Pat- 
rick, 122 S.W. 159, 135 Ky. 307; Ken- 
tucky Nat. Bank v. Stone, 11 Ky.L. 
948; Hendrix v. Hardin, 5 Ky.L. 333; 
Morgan vy. Shields, 4 Ky.L. 904. 


Md.—Schloss v. Schloss, 159 A. 745, 


162 Md. 346; Bentley v. Shreve, 2 
Ma.Ch. 215; Winder v. Diffenderffer, 
2 Bland 166. 


Mass.—Howard v. Hunt, 166 N.E. 
568, 267 Mass. 185; Urann v. Coates, 
117 Mass. 41; Dixon vy.’ Homer, 2 
Metce. 420; Ellis v. Ellis, 12 Pick. 178; 
Longley v. Hall, 11 Pick. 120. 


Mich.—Henderson v. Sherman, 11 
N.W. 153, 47 Mich. 267; Schwarz v. 
Wendell, Walk. 267. 


Miss.—Niolon v. McDonald, 13 So. 
870, 71 Miss. 337, 42 Am.S.R. 466; 
Shirley v. Shattuck, 28 Miss. 13. 


Mo.—Loud v. St. Louis Union Trust 
Co., 281 S.W. 744, 313 Mo. 552; Penn- 
sylvania Co. for Ins. on Lives and 
Granting Annuities v. Picher, 227 S. 
W. 863, 206 Mo.App. 325; Maginn v. 
Green, 67 Mo.App. 616. 


N.H.—Marston v. Marston, 21 N.H. 
491. 

N.C.—Raiford v. Raiford, 41 N.C. 
490; Sherrill v. Shuford, 41 N.C. 228. 

Pa.—Heckert’s Appeal, 24 Pa. 482; 
Fox v. Weckerly, 1 Phila. 320. 

Tenn.—Daniel v. Fain, 5 Lea 258. 

Vt.—Hubbard v. Fisher, 25 Vt. 539. 

Va.—Miller v. Beverleys, 4 Hen.& 
M. (14 Va.) 410. 

Pa.—Sinkler’s Hst., 10 Pa.Dist. 399. 


[a] English rule criticized.—‘‘The 
only reasons for a rule, apparently 
so anomalous and unjust, were; 
ist, that a trust should, prima facie, 
be deemed merely honorary and gra- 
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courts of equity 


Stat- 


construed as be- 


tuitous on the part of the trustee; 
2nd, an alleged difficulty in adjust- 
ing the proper rate of compensation; 
3d, that ‘by such an allowance, the 
trust estate might be loaded and ren- 
dered of little value;’ and 4th, an 
assumed public policy, supported by 
the maxim of the civil law, in ref- 
erence to tutors and curators, ‘lu- 
crum facere ex pupilli tutela ‘tutor 
non debit.’ . We have never 
been able to perceive either consist- 
eney in the rule or full force in the 
reasons assigned for it. It should be 
no less true in the municipal than in 
the divine code, that ‘the laborer is 
worthy of his hire,’ and there can be 
no doubt that heavy and responsible 
trusts are rarely, if ever, undertaken 
as merely honorary, without expec- 
tation of indemnity at least. More- 
over, there might be danger, not only 
of non-acceptance, but of injurious 
infidelity if strangers, nominated for 
their skill, should know that, for all 
their devotion, time, and responsibili- 
ty, they can be entitled to no com- 
pensation unless they make a con- 
tract, which, in many cases, cannot be 
made for want of opportunity or com- 
petent parties. And we doubt not 
that, in most cases of onerous trust 
devolved on strangers, there is an 
implied mutual understanding, that 
there shall be a reasonable allowance 
for responsible, faithful, and benefi- 
cial services.” Phillips’ Adm’r v. 
Bustard, 1 B.Mon. (Ky.) 348, 349. 


[b] In MDlinois (1) prior to the 
passage of the Act of 1891, the Eng- 
lish rule was applied in ail its strict- 
ness. Taylor v. Walson, 53 N.E. 95, 
177 Ill. 439; Arnold v. Alden, 50 N.E. 
704, 173 Ill. 229; Lehman v. Roth- 
barth, 42 N.E. 777, 159 Ill. 270; Buck- 
ingham v. Morrison, 27 N.E. 65, 136 Ill. 
437; Cook v. Gilmore, 24 N.E. 524, 133 
Ill. 139 [aff 33 Ill.App. 532]; Huggins 
v. Rider, 77 Ill. 360; Constant v. Mat- 
teson, 22 Ill. 546; Payson v. Ross, 77 
Ill.App. 635. (2) Under the statute, 
a trustee under a will is entitled to 
compensation within the discretion of 
the trial judge, but the English rule 
still prevails in cases of trustees not 
within the terms of the compensa- 
tion statute. See infra text and notes 
§§ 80-82 

78. See Executors and Administra- 
tors § 2394; Guardian and Ward § 
402. 


79. U.S.—Prevost v. Gratz, 19 F. 
Cas.No. 11,407, 3 Wash.C.C. 434 (con- 
struing Pennsylvania statutes). 


Ala.—Bethea v. McColl, 5 Ala. 308. 
Hawaii.—In re Ena, 24 Hawaii 414. 


Ky.—Schriver v. Frommel, 210 S. 
W. 165, 188 Ky. 597; Phillips v. Bus- 
tard, 1 B.Mon. 348. 


Md.—Schloss v. Schloss, 159 A. 745, 
162 Md. 346; Abell v. Brady, 28 A. 817, 
79 Md. 94; Ringgold v. Ringgold, 1 
Harr.&G. 11, 18 Am.D. 250. 


Mass.—Barrell v. Joy, 16 Mass, 221. 


(65°C. Je O14 


r ing a declaration of legislative policy that all trus- 
tees are to be compensated for their services.** 
commissions allowed to trustees are governed by 
the law in force at the time of the settlement of 
their accounts,’* and even where trusteeship under 
a will is accepted and services rendered gratuitous- 
ly for a considerable period under the common-law 
rule, the trustee’s right to compensation for serv- 
ices rendered after enactment of a statute giving 
compensation to trustees who 
under any power or appointment created by will” 
is not barred thereby.®® 
cisions following the English common-law rule, a 


The 


“shall hereafter act 


Under early American de- 


N.Y.—Waestaff v. Lowerre, 23 
Barb. 209, 3 Abb.Pr. 411; Meacham v. 
Sternes, 9 Paige 398. 

N.C.—Boyd v. Hawkins, 
329. 

Tenn.—Leach. v. Cowan, 


IN NAC 


140 S.W. 


1070, 125 Tenn. 182, Ann.Cas.19138C 
80. Ga.—Burney v. Spear, 17 Ga. 
223; Williamson vy. Wilkins, 14 Ga. 


416; Lowe v. Morris, 13 Ga. 165. 


Ill.—Arnold v. Alden, 50 N.E. 704, 
173 Ill. 229. 


N.J.—Warbass v. Armstrong, 10 N. 
J.Eq. 263; Elizabeth State Bank v. 
Marsh, 1 N.J.Eq. 288 [cit and failure 
to refer to statute expl in Warbass 
v. Armstrong, 10 N.J.Eq. 263, 264]. 


N.Y.—Whitehead v. Draper, 117 N. 
Y.S. 539, 132 App.Div. 799. 


S.C. Heath, 10 S.C. 
Eq. 182. 


Wash.—Cornett v. West, 173 P. 44, 
102 Wash. 254. 


81. Illinois Trust & Savings Bank 
v. Tuley, 226 TIll.App. 491; Weider- 
hold v. Mathis, 204 Ill.App. 3; Creed 
v. McAleer, 175 N.E. 761, 275 Mass. 
353, 80 A.L.R. 1117; Howard v. Hunt, 
166 N.E. 568, 267 Mass. 185; Hanscom 
v. Malden & Melrose Gaslight Co., 125 
N.E. 626, 284 Mass. 374; Bald v. 
Thompson, 17 Grant Ch. (Ont.) 154. 


82. Bennett v. Weber, 154 N.E. 105, 
323 Ill. 283; Fox v. Fox, 95 N.E. 498, 
250 Ill. 384. 


83. Deedes v. Graham, 20 Grant 
Ch. (Ont.) 258; Wilson v. Proudfoot, 
15 Grant Ch. (Ont.) 103. 


84 Arnold vy. Alden, 50 N.E. 704, 
173 Ill. 229; Whitehead v. Draper, 117 
N.Y.S. 539, 1382 App.Div. 799; Naylor 
v. Gale, 25 N.Y.S. 934, 73 Hun, 53; 
Savage v. Sherman, 24 Hun 307 [mod 
STN: Yo 2:70 TL. 


{a] Trustees of “existing es- 
tates.”—A statute fixing commissions 
for trustees of “existing estates” was 
applicable to estates in existence on 
date the act became effective, provid- 
ed the trustees’ accounts are filed aft- 
er such date in good faith. In re Da 
Silva’s Will, 31 Hawaii 78. 


85. Arnold v. Alden, 50 N.E. 704, 
173° Tl. 229%, 2353 Knight vwiekKniont, 
142 Ill.App. 62. 


“The reason, given in the authori- 
ties for not allowing compensation 
to trustees at common law, was bas- 
ed upon grounds of public policy. 
The rule was based upon the princi- 
ple, that the trustee should execute 
the trust for the benefit of the bene- 
ficiary alone, and should derive no 
profit by reason of the trust. The 
authorities do not intimate that the 
relation of trustee and cestui que 
trust, or the relation between the cre- 
ator of the trust and the trustee, is 
one of contract. The act refers to 
trustees, who ‘shall hereafter act’ un- 


912 [65 C.J.] 
trustee is not entitled to compensation under a stat- 
ute providing for payment of “all expenses,’’® or 
of “all his advances and responsibilities.’”’87 


[§ 806] b. Effect of Invalid Appointment. It has 
been held that a trustee acting under an invalid ap- 
pointment is nevertheless entitled to compensation 
for services rendered in good faith,®® especially 
where the facts are that he was placed in the trust 
by no agency of his own, but under a decree of court 
procured by a majority of the parties having an in- 
terest in the fund.*® 


{§ 807] c. Effect of Agreements or Provisions in 
Instrument Creating Trust.°° Where the instrument 
creating the trust provides that the trustee shall 
have a compensation for his services in executing 
the trust,?* or that no compensation or commissions 
shall be paid,®? or where an agreement was entered 
into at that time showing that compensation was?* 
or was not®* within the contemplation of the par- 
ties, such provision will be enforced, and the trus- 
tee accepting the trust under deed®® or will®® does 
so on the conditions named therein and is entitled to 
no other compensation than the deed or will allows, 
such compensation being in lieu of commissions al- 
lowed by statute, where the intent is clearly express- 
ed.°* Whether a trustee accepting a bequest under 
the will is entitled also to compensation for his 
services depends on the expressed intent of the tes- 
tator. Where the will provides for compensation 
in addition to the bequest, the trustee takes both,;°® 
where the bequest is given in full of all claims for 
compensation and charges, the trustee accepting the 
bequest is not entitled to compensation;®® nor may 


43, 73 Wash. 444. 
$5. 


der any power created by will. There 
is no statement that the trustees are 
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Charleston College v. Willing- 
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a testamentary trustee not entitled under tke law to 
compensation in addition to a bequest to -him, se- 
cure compensation by contract unfairly negotiated 
with the beneficiaries under the will.t A contract 
right to compensation will not be implied from the 
mere naming of the trustee in the deed of trust,? 
nor from a contract provision that charges,*® or ex- 
penses of the trustee shall be paid but containing no 
stipulation for compensation;* nor from provision 
in a will for payment of the trustee’s “expenses and 
charges;”® nor does a letter to a testator before 
making the will, written by one trustee in his own 
behalf, solely bind his cotrustee where the will 
omits all reference to compensation.® 


[§ 808] d. Necessity for Judicial Allowance.* 
The commissions of trustees are to be allowed on 
the settlement of their secounts, and the general 
rule is that they cannot be legally taken before. 
There is an exception to the general rule where the 
trustees settle with the beneficiaries and pay out 
the residue of income or of the estate. There they 
may first deduct and retain their commissions with- 
out waiting for a judicial settlement of their ac- 
counts.° Where trustees are accustomed to pay over 
the net income to the beneficiaries each year, they 
are entitled to deduct commissions which are prop- 
erly chargeable against income annually before mak- 
ing their payments.t° And where, under the trust 
requirements, income is paid over annually to bene- 
ficiaries and there is an annual accounting to them, 
the trustee may deduct commissions on the annual 
income before paying it over, and be allowed for 
these payments on final accounting before the 


N.E. 1184, 185 N.Y. 5547; Spencer v. 
Spencer, 56 N.Y.S. 460, 38 App.Div. 


those who shall thereafter act under 
wills to be thereafter executed, or 
whose appointment, or entry upon the 
discharge of their duties, shall take 
place after the passage of the act of 
1891. The language refers. to future 
action by trustees, whether under ex- 
isting wills, or under wills to be exe- 
cuted in the’future.” Arnold v. Al- 
den, supra. « 


86. State v. Platt, 4 Del. 154. 

87. Green v. Winter, 1 Johns.Ch. 
(N.Y.) 26. 7 Am.D. 475 [dismn 12 
Johns. 497]. 

es. Guarantee Trust, etc., Co.’s 


Appeal, 9 A. 66, 6 Pa.Cas. 97. 


e9. Guarantee Trust, ete., 
Appeal, supra. 

90. Amount of compensation as 
affected by agreement or provisions 
of instrument see infra §§ 832-834. 

91. Ill.—Dempster v. Lansingh, 
159 J1LApp. 55 [aff 91 N.E. 488, 244 
Ill. 402). 

N.Y.—In re Schell, 53 N.Y. 263. 


N.C.—Seawell v. McIver, 103 S.E. 
22,179 N.C. 535. 

Va.—Darling’s Ex’r vy. Cumming, 69 
S.E. 940, 111 Va. 637. 

Hng.-—Pllison ¥v, Airey, 1 Ves. 111, 
27 Reprint 924. 

92. In re Vanderbilt’s Estate, 229 
N.Y.S. 631, 132 Mise. 150. 

93. Scarry v. Wilson, 12 Man. 216. 


94. White v. Rankin, 46 N.Y.S. 228, 
18 App.Div. 293 [aff 57 N.B. 1128, 162 
N.Y. 622]; Wilson v. Biggama, 132 P. 


Co.’s 


ham, 34 S.C.Eq. 195. 
96. James v. Echols, 39 S.W.(2d) 
290, 183 Ark. 826. 


$7. Bigelow v. Tilden, 65 N.Y.S. 
140,52 App.Div. 390 [mod 43 N.Y.S. 
858, 18 Mise. 689]; Matter of Rowe, 


186 N.Y.S. 253, 42 Misc. 172, 4 Mills 


Surr. 131; Charleston College y. Wil- 
lingham, 34 S.C.Eq. 195. 


‘98. In re Fish, [1893] 2 Ch. 413. 


99. .Matter of Rowe, 86 N.Y.S. 253, 
42 Misc. 172, 4 Mills Surr. 131. 


1. Ayliffe v. Murray, 2 Atk. 58, 26 
Reprint 433. 


2. Catlin v. Glover, 4 Tex. 151. 
8. Green v. Jones, 78 N.C. 265. 


4, McMillen v. Scott, 1 T.B.Mon. 
(iy.) 150. 


5. Greer v. Greer, 5 Redf.Surr. (N. 
Y.) 214. 


6. Marshall v. St. Louis Union 
aa Rst Co., 236 S.W. 692, 209 Mo.App. 


7. Cross references: 


Necessity of decree allowing 
compensation see infra § 835. 


Proceedings for allowance see infra § 


extra 


8. Titsworth v. Titsworth, 152 A. 
869, 107 N.J.©q. 436; Lathrop v. Smal- 
ley, 23 N.J.Mq. 192; In re Jula’s Hs- 
tate, 130 A. 733; 3 NiJsMise: 976; 
Beard v. Beard, 35 N.E. 488, 140 N.Y. 
260; In re Decker’s Hstate, 19 N.BE. 
66, 111 N.Y. 284; Conger v. Conger, 94 
N.Y.S. 547, 105 App.Div. 589 [aff 77 


403; In re Potter, 175 N.Y.S. 598, 600, 
106 Misc. 113; In re Smith’s Will. 149 
opts 131, 86 Misc. 136, 12 Mills Surr. 


“As to the principal of this trust, 
whether real or personal, the only 
right to commissions for its receipt” 
comes into sight for the first time 
when the decree is made awarding 
such commissions. Until that time 
they were but an expectancy, which 
was wholly subject to procedure for 
a judicial award.” In re Potter, su- 
pra. 


[a] Trustee has no right to deduct 
his commissions on the corpus of the 
trust estate as soon as it comes into 
his hands. Bosler’s Estate, 29 A. 57, 


161 Pa. 457; Mylin’s Estate, 32 Pa. 
Super. 504. 
{b] Foreign trustee.—The com- 


pensation of a trustee appointed by 
a foreign court in which an estate is 
being administered must be deter- 
mined by that court and an order 
made therefor, before the trustee can 
withdraw any sum from the trust 
fund as compensation. Robinson vy. 
Tower, 145 N.W. 348, 95 Neb. 198. 


9. Beard v. Beard, 35 N.E. 488, 140 
N.Y. 260; In re Selleck, 19 N.E. 66, 
111 N.Y. 284; In re Mason, 98 N.Y. 
527; Hancox v. Meeker, 95 N.Y. 528; 
Spencer y. Spencer, 56 N.Y.S. 460, 38 
App.Div. 403; Naylor v. Gale, 25 N.Y. 
S. 934, 73 Hun 53; Matter of Fisk, 
92 N.Y.S. 394, 45 Mise. 298, 4 Mills 
Surr. 392. 


10. Sheffield v. Cooke, 98 A. 161 
39 R.I. 217, Ann.Cas.1918E 961. As 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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court;'! but under a statute requiring an account- 
ing to the court unless a release or discharge from 
the ‘beneficiary is filed in court, a trustee is not en- 
titled to an exemption from the statutory require- 
ments merely because the beneficiary assents there- 
to... A trustee who appropriates commissions in 
advance of allowance and settlement in violation 
of the general rule does so at his own risk, subject 
to the control of the court upon the audit of the ae- 
eount,*® but a deduction before allowance will not 
subject the trustee to liability for interest on the 
commissions .withdrawn if it appears that he had 
actually earned them when he took them, that he 
acted in good faith, and that no injury to the es- 
tate resulted;'* nor does a statute giving a trustee 
“such fair and reasonable allowance as may be al- 
lowed by the court” prevent the trustee from tak- 
ing eredit to himself from time to time for the 
amount of commission to which he believes himself 
to be up to that time entitled, subject to the court’s 
revision,’® and a trustee who has earned his com- 
missions is entitled to their allowance in an action 
brought against him by the beneficiary for recov- 
ery of the trust funds, even though such commis- 
sions have not been previously liquidated.*® 


[§ 809] e. Waiver by Trustee'?—(1) In General. 
A trustee may waive his claim to compensation.?® 
A promise to waive commissions is binding on the 
trustee if based on a valid consideration,!® or if the 
promise is executed, in which ease it becomes a gift 
actually consummated and irrevocable.?° If not 
based on a consideration, a waiver may be revoked 
as to commissions not yet earned,?! and notification 


TRUSTS 


[65 C.J.] 9138 


by the.trustee that he will charge commissions be- 
ginning at a future stated time operates as revoca- 
tion of the waiver ;?? but the reservation of the right 
to revoke,?? or a statement by the trustee in indefi- 
nite terms that he will charge at some future day, 
without naming it, does not operate as a revoca- 
tion so long as the trustee fails to carry his inten- 
tion into effect.2* A trustee’s waiver of his commis- 
sions binds his personal representatives,”® and his 
creditors where the waiver is not in fraud of their 
rights.?° 


[§ 810] (2) Acts and Omissions Constituting 
Waiver.’ Following the general rule,?° a trustee’s 
waiver of his commissions is a fact to be shown hy 
the evidence, either by express declarations, or by 
acts and declarations manitesting an intent and pur- 
pose not to charge commissions, or by a course of 
conduct from which such intent and purpose may 
be implied.2® Waiver has been held to have been 
established where it appeared that the trustee agreed 
to serve gratuitously if appointed to the office and 
his appointment was made with that understand- 
ing;°° where the ultimate period for accounting was 
allowed to pass without claim made for commis- 
sions;*! where the entire income was paid to bene- 
ficiaries without deductions of commissions under 
circumstances evidencing a purpose to relinquish, 
and not merely to postpone the claim,?? as where 
the payments have been so made over a long period 
of time;**® but where payments without deductions 
were made under circumstances showing a purpose 
to postpone the claim therefor,** or at least show- 
ing an absence of purpose to relinquish the claim,?® 


11. Cook v. Stockwell, 100 N.E. 
131, 206 N.Y. 481, Ann.Cas.1914B 491; 
In re Mason, 98 N.Y. 527; Hancox 
v. Meeker, 95 N.Y. 528. 


12. Titsworth v. Titsworth, 152 A. 
869, 107 N.J.Eg. 436. 


13; Smith’s Hst.,. 24- Pa.Dist. 435; 
Heron v. Moffatt, 7 Ont.Pr. 438. 


14. Beard v. Beard, 35 N.E. 488, 
140 N.Y. 260. 

15. Heron v. Moffatt, 7 Ont.Pr. 
438. ‘ 

16. Hubbard v. Fisher, 25 Vt. 539. 

17. Cross references: 


Accepting bequest in lieu of compen- 
sation see supra § 807. 


Waiver: 
Generally see Waiver [40 Cyc 252]. 


By original trustee as affecting 
rights of successor see infra § 
837. 


Of right to base commissions on: 


Annual accountings see infra § 
831. 


Gross value of mortgaged prop- 
erty sold see infra § 831. 


18. Ten Broeck y. Fidelity Trust, 
etc., Co., 10 S.W. 798, 88 Ky. 242, 10 
Ky.li' 8035) “Ridgely vi Gittings, 2 
Harr.&G. (Md.) 58; Barry v. Barry, 
1 Ma.Ch. 20; Cook v. Stockwell, 100 
N.E. 131, 206 N.Y. 481, Ann.Cas.1914B 
40te SEOs wiltziS. St. LledieawDIst. 1.09. 
20) Pa.Co. 616, 


19. Ridgely v. Gittings, 2 Harr.& 
G. (Md.) 58; Barry v. Barry, 1 Md. 
Che 20n wHorw itz ss hstywt lia. Dist: 
179,20 Pa:Co.. 616. 


20. Horwitz’s Hst., supra. 
[65 C. J.—58] 


21. Horwitz2’s Est., supra. 


fa] Brustee’s waiver of commis- 
sions allowed him in the settlement 
of prior accounts does not estop him 
from receiving commissions subse- 
quently earned. Denmead v. Den- 
mead, 62 Md. 321. 


22. Horwitz’s Est., 7 Pa.Dist. 179, 
20 Pa.Co. 1616. 


23. Horwitz's Est., supra. 


24. Ten Broeck v. Fidelity Trust, 
etc., Co., 10 S.W. 798, 88 Ky. 242, 10 
Ky.L. 803. 


25. Cook v. Stockwell, 100 N.E. 
131, 206 N.Y. 481, Ann.Cas.1914B 491. 


26. Ten Broeck v. Fidelity Trust, 
etc., Co., 10 S.W. 798, 88 Ky. 242, 10 
Ky.L. 803. See Horwitz’s Hst., 7 Pa. 
Dist. 179, 20 Pa.Co. 616 (intimating 
that a trustee may not waive com- 
missions if in fraud of the rights of 
his creditors). 


27. Repudiation of trust by trus- 
teo seo infra § 840. 


28. See Waiver [40 Cyc 267]. 
29. See cases infra notes 30-35. 


30. Ridgely v. Gittings, 2 Harr.& 
G. oe 68; Barry v. Barry, 1 Ma. 
Ohi 20% 


31. Wiener’s Estate, 
422, 16 Pa.Co. 530. 


32. In re Fidelity & Deposit Co. of 
Maryland, 138 N.W. 205, 172 Mich. 
600; Olcott v. Baldwin, 82 N.B. 748, 
190 N.Y. 99; In re Schaefer, 165 N.Y. 
S. 19, 178 App.Div. 117; Spencer v. 
Spencer, 56 N.Y.S. 460, 88 App.Div. 
403; In re Vanderbilt’s Estate, 229 
N.Y.S. 631, 132 Mise; 150; Matter of 
Haskin, 98 N.Y.S. 926, 49 Misc. 177, 
15 Mills Surr. 184 [mod 97 N.Y.S. 


4 Pa.Dist. 


829, 111 App.Div. 754]; Matter of 
Tucker, 62 N.Y.S. 1021, 29 Misc. 728, 
1 Mills Surr. 371; Matter of Harper, 
DOIN YS 233135. 2.0 WSC eles ar boraus 
Hstate, 1 Pars.Eq.Cas. (Pa.) 24; Ar- 
ata’s Hstate, 7 Pa.Dist.&Co. 135; Wie- 
ner’s Histate, 4 Pa.Dist. 422, 16 Pa. 
Coz 25305 


33. See cases infra this note. 


[a] Waiver by conduct for long 
period.—(1) More than quarter of a 


century. Laughlin v. Wells Bldg. 
Co., 190 N.W. 899, 179 Wis. 56. (2) 
Highteen years. Olcott v. Baldwin, 


82 N.E. 748, 190 N.Y. 99. (3) Four- 
teen years. Cook v. Stockwell, 100 
N.E. 131, 206 N.Y. 481, Ann.Cas.1914B 
491. (4) Nine years. Spencer v. 
epee 56 N.Y.S. 460, 38 App.Div. 


34 Conger v. Conger, 94 N.Y.S. 
547, 105 App.Div. 589 [aff 77 N.E. 1184, 
LS oreNnYA oO aus 


35. See case infra this note. 


[a] Where trustee did not know 
he had a right to commissions, his 
failure to deduct is not waiver. In 
te pee OT NYS: 82 ele ADD. Dive 
ot. " 


[b] Where payments were made 
irreguarly and no annual settlements 
with the beneficiary were made, there 
is no waiver. Conger v. Conger, 94 
N.Y.S. 547, 105 App.Div. 589 [aff 77 
N.E. 1184, 185 N.Y. 554]. 


[c] Where income goes to one set 
of beneficiaries and principal to an- 
other the trustee does not waive his 
commissions by not insisting on them 
at the time they would ordinarily be 
payable. In re Gobel’s HMstate, 252 N. 
Y.S. 787, 141 Misc. 503 {dist Olcott y. 
Baldwin, 82 N.lW. 748, 150 N.Y. 99]. 
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there is no waiver, and commissions may be allowed 
at a later accounting where there are funds in the 
trustee’s hands properly subject to such charge.*® 
If the effect of postponement is to charge commis- 
sions against beneficiaries or a fund not liable there- 
for, the right to the commissions is lost,?7 so that 
a trustee who has paid over the entire income with- 
out deducting commissions payable on account of 
income is held to have waived them, and cannot 
later charge them against the principal fund,** or 
a trustee of a fund under a will who fails to charge 
commissions on the principal when it is turned over 
to bim cannot later claim them when the residuary 
estate out of which they would have been paid has 
been distributed.2® Waiver is not established by 
failure to ask for an allowance or to deduct com- 
missions at the time of submitting annual*® or semi- 
annual*! statements to the beneficiary, or at a 
court settlement of a prior account,*? unless to per- 
mit a postponement of the claim would defeat the 
purpose of the founder of the trust as expressed in 
the instrument creating it.4* Ordinarily a trustee 
who postpones his claim for commissions to the 
final accounting waives merely his right to have 
them computed at the larger percentage rates which 
would have been available to him if he had de- 
ducted his commissions at the annual settlements.** 


Renunciation of executor’s fees by one who is both 
executor and trustee under a will does not operate 
as a waiver by him of commissions for services as 
trustee where the will provides for a distinct com- 
pensation for each service;*® but where the will 


36. Matter of Haskin, 97 N.Y.S. 
827, 111 App.Div. 754; Matter of Fisk, 
92 N.Y.S. 394, 45 Mise. 298, 4 Mills 


a mortgagee. 


234 Mass. 374. 


TRUSTS 


Hanscom v. Malden & 
Melrose Gaslight Co., 
(2) Under a statute 


[§§ 810-812 : 


provides one compensation to cover both elasses of 
service, a trustee cannot claim compensation for 
services as trustee after having renounced compen- 
sation for services-as executor.*° 


[§ 811] 2. Persons Entitled. To be entitled to 
compensation allowed trustees, the person claiming 
the allowance must be in fact a trustee,*7 and, where 
the right to compensation is statutory,** a person 
not within the terms of the statute is not enti- 
tled.4? Compensation allowances have been upheld 
in favor of a trustee under a corporate mortgage 
who has no beneficial interest therein,®? a construc- 
tive trustee chargeable with the rents,°! a life ten- 
ant acting as trustee in preservation of the trust 
property for remaindermen,’? and managing officers 
of a corporation acting in good faith for the best in- 
terests of stockholders.** Allowances have been de- 
nied to a trustee who has accepted a bequest in lieu 
of compensation;°* or whenever it appears that 
it was not within the contemplation of the parties 
that the trustee should receive any compensation by 
way of commissions.°° 


[§ 812] 3. For What Services Allowed—a. In 
General. <A trustee may receive pay out of the trust 
fund for only such services and expenditures as are 
within the line of duties imposed upon him by the 
instrument creating the trust;°® and he cannot claim 
compensation for self-imposed work in ‘connection 
with property not a part of the trust estate;®’ nor 
for work in connection with the trust estate which 
is unnecessary and self-imposed, resulting from 
wrongful acts in management of the property ;58 


by the owner, are agents merely and 
not “trustees of an express trust,” 
within N. Y. Code Civ. Proce. § 3320, 


125 N.E. 626, 


Surr. 392. 


37. Parker v. Ames, 121 Mass. 220; 
Denny v. Allen, 1 Pick. (Mass.) 147; 
Matter of Slocum, 69 N.Y.S. 1036, 60 
App.Div. 438 [mod on other grounds 
62 N.E. 130, 169 N.Y. 153]. 


38. Matter of Haight, 
1029, 51 App.Div. 310. 


[a] Life tenant’s trustee turning 
over income producing realty to resid- 
uary trustees, is entitled only to cash 
on hand as commission for services. 
McAfee v. Thomas, 255 P. 333, 121 Or. 
SOL. 


64 N.Y.S. 


39. Scull’s Est., 23 Pa.Dist. 542. 
40, Phillips v. Burton, 52 S.W. 
1064, 107 Ky. 88, 21 Ky.L. 720. 


41. Wister’s Appeal, 86 Pa. 160. 


42. Pile’s Hst., 10 Pa.Dist. 356, 25 
Pa.Co. 529. 


43. Olcott v. Baldwin, 82 N.B. 748, 
190 N.Y. 99. 


44, See infra § 831. 


45. Inre Shaw’s state, 274 P. 612, 
96 Cal.App. 637. 


46. Inre Hstate of Whitney, 248 P. 
754, 78 Cal.App. 638. 


Filing renunciation in court see in- 
fra § 847. 


47. See cases infra this note. 


[a] Held trustee, entitled to com- 
pensation.—(1) Grantee of property 
held by him under an agreement with 
grantor, where the purpose of the 
agreement was the management of 
the property, and payment of debt 
was incidental. A person holding un- 
der such agreement is a trustee, not 


authorizing the court in its discretion 
to allow a trustee commissions, it was 
proper to allow defendant, who be- 
came chargeable as trustee of certain 
bonds belonging ,to plaintiff, which 
both had erroneously believed the 
property of defendant, a consmission 
of one and one half per cent thereon. 
Tarbox vw. Tarbox, 89 A, 194, 111 Me: 
374. (3) Life-tenant of property part- 
ly held in trust for others. In re 
Thurston, 145 A. 110, 104 N.J.Eq. 395. 


[b] Held not trustee, and not en- 
titled.—(1) A deceased trustee’s heirs, 
who out of their own property re- 
stored the trust fund which their an- 
eestor had dissipated. Hartnett v. 
Langan, 222 S.W. 403, 282 Mo. 471. 
(2) One who receives deeds in escrow 
to be delivered to grantees on gran- 
tor’s death. In re Nelson’s Estate, 
129: N.W. 118, .26.S.D. 615: ..(3) One 
who receives bonds as mere agent of 
executor for the latter’s convenience, 
and collects coupons, paying them 
over to the persons entitled. Brom- 
berg v. Hoffman, 92 So. 114, 207 Ala. 
144. (4) Grantee of debtor’s proper- 
ty, holding as agent of both debtor 
and creditor to secure debt, with pow- 
er to sell in case of default, but who 
has never been called upon to execute 
trust, the property remaining in debt- 
or’s possession. Dillard v. Serpell, 
123 S.B. 348, 188 Va. 694. 


48. See supra § 805. 
49. See case infra this note. 


fa] Agents holding title.-—Persons 
to whom the owner had transferred 
corporate stock, under a contract re- 
quiring them to hold the stock and 
dividends for the owner’s benefit, and 
deal therewith in the manner directed 


providing for compensation of such 
trustees. Briesen v. A Certain Fund, 
3 F.(2d) 509, 55 App.D.C. 182. 


: 50. Premier Steel Co. v. Yandes, 
38 N.E. 849, 139 Ind. 307, 314. 


51. Olson v. Lamb, 76 N.W. 433, 56 
Neb. 104, 71 Am.S.R. 670; Cowing v. 
Howard, 46 Barb. (N.Y.) 579; Hu- 
ee v. Adams, 96 S.E. 918, 110 S.C) 


52. Robertson vy. De Brulatour, 98 
NEVES. 5) ctl PAD piv. 8 82ues cm Nee 
Sap bee 9 [Laff 80 N.E. 938, 188 N.Y. 


53. Backus v. Finkelstein, 23 F. 
(2d) 357; International Indemnity Co. 
v. Bucher, 189 P. 803, 46 Cal.App. 735. 


54. See supra § 807. 

55. See supra §§ 807, 809, 810. 

56. Parker v. Hill, 69 N.E. 336, 185 
Mass. 14; Tracy v. Gravois R. Co., 84 


Mo. 210 [aff 138 Mo.App. 295]; 
Moffat, 24 Hun (N.Y.) 325. 


[a] Personal services.—A trustee 
may be allowed compensation for his 
personal services in going to another 
state to see after and secure the trust 
property: Sollee v. Croft, 30 S.C.Kq. 


57. Nax’s Hst., 18 Pa.Dist. 423. 


[a] Services after termination of 
trust.—Where testator provided that 
a trust should terminate upon the 
death of the life tenant, the trustees 
had no authority to collect rents aft- 
er such death, and therefore were not 
entitled to commissions on such rents, 
In re Suarez’s Hstate, 158 N.Y.S. 140. 


58. Stearly’s Appeal, 38 Pa. 525. 


In re 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 812-814] 


nor for services rendered, not in care of the trust 
fund, but to a party in a contest for its possession.°® 
Moreover commissions are allowed to a trustee only 
as compensation for services actually rendered in 
the execution of the trust,°? but the employment of 
a bookkeeper and attorney to do the work custom- 
arily performed by such employees is not ground 
for refusing to compensate the trustee who has dis- 
charged his duties and has borne the responsibility 
and burden of the trust management.*! If, how- 
ever, there has been no service performed or liability 
ineurred by a trustee he is not entitled to compen- 
sation merely because of the fact that he is trus- 
tee.°? 


[§ 813] b. Extraordinary Services.®? Extraordi- 
nary services in care of the trust estate are com- 
pensated for as such where a statute so provides,*4 
and, independent of statute, a trustee may reason- 
ably be allowed compensation for any specific serv- 
ice, not ineluded in the ordinary range of a trustee’s 
duties and not covered by the commissions award- 
ed,®* even though he had agreed to render the ordi- 
nary services of a trustee gratuitously;°® but the 
rule allowing compensation for extraordinary sery- 
ices does not apply to services which the trustee is 
required by will to perform as one of the ordinary 
duties in the trust management.°7 Where duties 
of trustees in administering the trust estate con- 
tinue beyond the time of its termination, they are 
entitled to charge for care of the property during 
such period,®® and where trustees, after its termi- 
nation, continue to serve, not as trustees under the 
will but as trustees or agents for the owners of the 
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property, and with their consent, they are entitled 
to a reasonable compensation independent of the 
trust statute;®® but not where services rendered by 
the trustee after the termination of the trust are 
self-imposed, the trustee being under no duty to 
serve and the beneficiary not assenting thereto.’° 


[§ 814] c. Services as Attorney—(1) American 
Rule. As in the case of an administrator or execu- 
tor charging the decedent’s estate for his services 
as attorney,’! the rule varies, a trustee in some ju- 
risdictions not being entitled to compensation for 
services which he renders as an attorney in the ad- 
ministration of the trust estate,7? while in other 
jurisdictions he is entitled, not to the usual pro- 
fessional charges for such services, but to a com- 
pensation fixed and determined by the court accord- 
ing to what is fair and reasonable in view of all the 
circumstances,**? provided it is clearly shown that 
legal proceedings were undertaken and conducted in 
good faith, with an eye single to the best interests 
of the estate, and were necessary to protect its 
rights.7* Where the rule disallowing compensation 
to a trustee for legal services rendered by him has 
been changed by statute allowing a “just and rea- 
sonable” fee,*®> a trustee who has received payment 
cannot claim that it was for legal services and sue 
for trustee’s commissions in the absence of an un- 
derstanding at the time payment was made that it 
was for legal services.*® Counsel fees, as such, are 
recoverable, however, by the trustee, where their 
payment is provided for by contract,’7 or, in a prop- 
er case, where they are payable from some source 


[a] Services in prosecuting suit, 
which a trustee had no right to in- 
stitute, do not entitle him to compen- 
sation therefor, even though suit was 
commenced in good faith. Fulkerson 
v. New Gazette Co., 297 S.W. 115, 222 
Mo.App. 230. 


[b] Paying taxes.—Trustees are 
not required to collect taxes from les- 
see and pay them to authorities, and 
hence were not entitled to commis- 
sions. In re BulJkeley’s Estate, 243 N 
Y.S. 239, 136 Misc. 442. 


59. Pike v. Cincinnati Realty Co., 
IIT BES9T, 402°C. CxAw39 1. 


60. Kennedy v. Dickey, 57 A. 621, 
99 Md. 295; Abell v. Brady, 28 A. 817, 
79 Md. 94; Coram v. Davis, 103 N.E. 
1027, 216 Mass. 448: Parker v. Hill, 
69 N.E. 336, 185 Mass. 14; Lyon v. 
Bird, 80 A. 450, 719 N.J.Eq. 157; Rus- 
sell’s Ex’rs v. Passmore, 103 S.E. 652, 
127 Va. 475. 


[a] No compensation should he al- 
lowed after the trust fund has been 
expended. Boehmer vy. Silvestone, 186 
P. 26, 95 Or. 154. 


61. Leach v. Cowan, 140 S.W. 1070, 
125 Tenn. 182, Ann.Cas.1913C 188. 


62. Kennedy v. Dickey, 57 A. 621, 
99 Md. 295; In re Harrison, 66 A. 354, 
217 Pa. 207; McCauseland’s Appeal, 
88 Pa. 466. 


63. Extra compensation see infra § 
835. 
64. See case infra this note. 


[a] In Michigan a statute provides 
for the allowance of extra compensa- 
tion for any extraordinary services, 
not required of an executor or admin- 
istrator in the common course of his 
duty. Lindsay v. Richardson, 57 N 
W. 171, 98 Mich. 319. 


65. Re Berkeley, 8 Ont.Pr. 193. 


791, V1 Ala, 6387; 


66. See case infra this note. 


[a] Special care during last ill- 
ness.—LEven if an executor and trus- 
tee on an intermediate accounting 
agreed that the beneficiary should not 
be charged any board, an allowance 
of five hundred dollars’ for care and 
attention given the beneficiary by the 
executor and his wife during his last 
illness, when for eight months he was 
in the final stages of consumption, 
was proper. Dockins v. Vass, (Ky.) 
124 S.W. 290. 


67. Carpenter y. Taylor, 58 N.E. 
58, 164 N.Y. 171; In re Knight’s Es- 
tate,-208 N.Y.S. 822, 124 Misc. 430. 


68. See case infra this note. 


[a] Pending unfinished litigation. 
—Where the trustees retained posses- 
sion of the trust funds, and cared for 
them for several years after the ter- 
mination of the trust, because litiga- 
tion was pending by an heir to have 
the gifts of the trust fund to char- 
ities declared void, the trustees are 
entitled to charge for the care of the 
property during such ee In re 
Scrimger’s Estate, 206 P. 65, 188 Cal. 
158. 

69. In re Miller’s 
555, 257 NiY.) 349. 

70. See supra § 812. 

71. See Executors and Administra- 
tors § 547. 


72. Gray v. Robertson, 51 N.E. 248, 
174 Ill. 242, 251; Gamble v. Gibson, 
59 Mo. 585; Binsse v. Paige, 1 Abb. 


Will, 178 N.E. 


Dec. (N.Y.) 138, 1 Keyes 87; Mayer v. 


Galluchat, 27 S.C.Hq,. 1. 


73. Ala.—Marks v. Semple, 20 So. 
Harris v. Martin, 


9 Ala. 895. 
Cal.—Ellig v. Naglee, 9 Cal. 683. 


Kan.—Locke vy. 
94 Kan. 137. 


Ky.—Norris v. Bishop, 269 S.W. 
Tod, S07 Ky. 621; Kentucky Nat. Bank 
Vv. Stone, liv doy A. Contra Bush 
V0 (Webster, aGiikayaka, 23 0% 


Md.—Taylor v. Denny, 84 A. 369, 
118 Md. 124; Farmers’, etc., Bank v. 
Martin, 38 Md.Ch, 224. 


Mass.—-Turnbull vy. Pomeroy, 3 N.E. 
15, 140 Mass. 117. 


Rate pee v. Shattuck, 28 Miss. 


Cope, 146 P. 416, 


+ Ndi Wallis: v.. Clymer, 57 A= 8032 
66 N.J.Eq. 284. 


Pa.—Perkins’ 
56 Am.R. 208; 
Grant 373. 


“These cases do not recognize any 
right to compensation based on the 
contract of employment or agreement 
as to the amount of the fee, but pro- 
ceed on the theory that the question 
of compensation is solely for the 
courts, and may be made in cases 
where legal proceedings necessary for 
the protection of the estate and such 
as a prudent man would institute in 
a matter affecting his individual in- 
terests, are undertaken and conduct- 
ed in good faith.’ Norris v. Bishop, 
269 S.W. 751, 207 Ky: 621, 622. 


74. Kentucky Nat. Bank v. Stone, 
11 Ky.L. 948; Blake v..Pegram, 109 
Mass. 541; Shirley v. Shattuck, 28 
Miss. 13. 


75. See In re Carrick’s Will, 208 N. 
Y.S. 572, 212 App.Div. 186, 


76. In re Carrick’s Will, supra. 


77. Babcock v. Hubbard, 15. A, 791) 
56 Conn. 284; McGillis v. Poss 60 
N.E. 91, 190 Ill. 176. 


Appeal, 108 Pa. 314, 
Lowrie’s Appeal, 1 
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other than the trust estate.7® 


[§ 815] (2) English Rule. The English rule is 
that when a trustee is a solicitor and employs him- 
self in matters relating to the trust, he is entitled 
to be paid only his disbursements or money out of 
pocket, and he is entitled to nothing for his time or 
professional trouble,’® unless the testator or creator 
of the trust expressly authorizes the trustee to re- 
tain compensation for his professional services.*° 
The rule applies only as between himself and the es- 
tate. The solicitor-trustee is entitled to be paid his 
professional charges, if someone other than the es- 
tate is lable therefor.8! Even as between himself 
and the estate it is said that the rule is not inflexi- 
ble, and compensation may be made to him in spe- 
cial cases, but only by an allowance fixed by the 
court as some remuneration for his loss of time and 
trouble, and not by allowing the solicitor to make 
up his own professional charges.** The general 
rule forbidding a solicitor-trustee charging the trust 
estate for professional services rendered by him to 
the estate 1s not restricted to cases of express trust 
declared by deed or will, but applies to all trustees 


TRUSTS 


[§§ 814-816 


acting in a fiduciary capacity for others.°* The 
rule has been somewhat relaxed, however, where the 
solicitor-trustee is one of two or more trustees, and 
is employed by his cotrustees to render legal services 
for the trust. In such ease it is held that for pro- 
fessional services rendered in a suit in court he is 
entitled to make his professional charges,** even 
though the proceedings are in judges’ chambers and 
are friendly in nature,’® but that for professional 
services out of court he cannot charge, there being 
no court check on costs as in a suit and the reason 
of the general rule therefore applying;*® nor does 
the exception extend to a case where a solicitor acts 
for himself alone by his partner,** unless it appears 
that the partner is acting on his individual account 
and that no part of the profits goes to the solicitor- 
trustee as a member of the partnership.*? 


[§ 816] 4. Persons or Fund Liable—a. In Gen- 
eral. A trustee of several trust funds is entitled to 
compensation out of a particular fund only for the 
services rendered to that fund.8® He may not re- 
tain out of one fund compensation for services ren- 


78. Burr v. Contenti, 139 A. 801, 102 
N.J.Eq. 41; Young v. Barker, 127 N. 
Y.S. 211, 141 App.Div. 801. 


79. Todd v. Wilson, 9 Beav. 486, 
50 Reprint 431; Bainbrigge v. Blair, 
8 Beav. 588, 50 Reprint 231; In_re 
Sherwood, 38 Beav. 338, 43 Eng.Ch. 
338, 49 Reprint 133; Broughton v. 
Broughton, 5 De G.M.&G. 160, 54 Hng. 
Cha295 43 Reprint 783i; . Newsv. 
Jones, 1 Hall & °T. 632, 147 Reprint 
1562, 1 Macn.&G. 668 note, 47 Eng. 
Ch. 530, 41 Reprint 1424; Craddock v. 
Piper, 1 Hall & T. 617, 47 Reprint 
1556, 1 Macn.&G. 664, 47 Eng.Ch. 527, 
41 Reprint 1422; Gomley v. Wood, 
9) Ir-Eq. 418, 3. J.&l., 678; Moore. vy. 
Frowd, 3 Myl.&C. 45, 14 Eng.Ch. 45, 
40 Reprint 841. 


[a] In Canada the rule of the text 
applies, although in the matter of 
compensating a trustee for a trustee’s 
services, Canada follows the Ameri- 
ean, and not the English, rule. Mei- 
ghen v. Buell, 24 Grant Ch. (Ont.) 
503. 

80. Clarkson v. Robinson, [1900] 
2Ohy (224 Inre Mish, [1398] (27 eh: 
413; Christophers v. White, 10 Beav. 
523, 50 Reprint 683; In re Sherwood, 
3 Beav. 838, 43. Eng.Ch. 338, 49 Re- 
print 133: Gomley v. Wood, 9 Ir.kq. 
418, 3 J.&L. 678. See In re Beding- 
field, 57 L.T.Rep.N.S. 3382 (holding 
that under authorization in the will 
to make professional charges, a So- 
licitor cannot continue to make charg- 
es year after year, when it was ap- 
parent that in the aggregate they 
would be out of all proportion to the 
net value of the estate, without go- 
ing to court for permission to do 
SO). 


fa] Authority to charge for pro- 
fessional services (1) does not au- 
thorize a solicitor to charge for serv- 
ices not strictly professional. In re 
Chapple, 27 Ch.D. 584; Harbin v. Dar- 
by, 28 Beav. 325, 54 Reprint 391. 
(2) But authority to make the usual 
professional ‘“‘or other proper and rea- 
sonable charges” entitles a solicitor 
trustee to charge for nonprofession- 
al services transacted with relation to 
the trust estate (In re Fish, [1893] 2 
Ch) (41137) Intre vAmess 25 eChiDs 72) 
(3) but authority to make “all pro- 
fessional and other charges for his 
time and trouble’ does not authorize 


the solicitor trustee to charge for 
work which was not professional (In 
re Chalinder, [1907] 1 Ch. 58). 


81. In re Corsellis, 34 Ch. D675; 
Pince v. Beattie, 9 Jur.N.S. 1119; 


Meighen vy. Buell, 25 Grant Ch. (Ont.) 
604; Colonial Trust Co. v. Cameron, 
24 Grant Ch. (Ont.) 548. See also 
York vy. Brown,.1 Coll. 260, 28 Hng. 
Ch. 260, 63 Reprint 410 (holding that 
a person who was made a defendant 
in a suit in his character of trustee, 
such person being a solicitor, was en- 
titled to have costs taxed as between 
solicitor and client). 


€2. Bainbridge v. Blair, 8 Beav. 
588, 50 Reprint 231. 
83. Pollard v. Doyle, 1 Dr.&Sm. 


319, 62 Reprint 401. 


84 In re Corsellis, 34 Ch.D. 675, 
681; In re Barber, 34 Ch.D. 77, Crad- 
ock v. Piper, 1 Hall & T. 617, 47 Re- 
print 1556, 1 Macn.&G. 664, 47 Eng. 
Ch. 527, 41 Reprint 1422; In re Wil- 
liams, 4 Ont.L. 501. 


“Wrom the rule I have stated one 
exception was established by Cradock 
y. Piper, 1 Macn.&G. 664, 47 Eng.Ch. 
664, 41 Reprint 1422:—that is to say, 
where there is work done in a suit not 
on behalf of the trustee, who is a so- 
licitor, alone, but on behalf of him- 
self and a cotrustee, the rule will 
not prevent the solicitor or his firm 
from receiving the usual costs, if the 
costs of appearing for and acting for 
the two have not increased the ex- 
pense; that is to say, if the trustee 
himself has not added to the expense 
which would have been incurred if he 
or his firm had appeared only for his 
eco-trustee. For that there is an ob- 
vious reason—that it is not the busi- 
ness of a trustee, although he is a 
solicitor, to act as. solicitor for his 
co-trustee. But the exception in Cra- 
dock v. Piper is limited expressly to 
the costs incurred in respect of busi- 
ness done in an action or a suit, and 
it may be an anomaly that that ex- 
ception should apply to such a case, 
and should not apply to business done 
out of the Court by the solicitor for 
himself as trustee and his co-trustee. 
But there may be this reason for it, 
that in an action, although costs are 
not always hostilely taxed, yet there 
may be a taxation where parties oth- 
er than the trustee-solicitor may ap- 


pear and test the propriety of the- 
costs, and the Court can disallow al- 

together the costs of any proceedings 

which may aprear to be vexatious or 

improperly undertaken.” In re Cor- 

sellis, supra. 


85. In re Corsellis, supra. 


86. Broughton v. Broughton, 5 De 
G.M.&G. 160, 54 Eng.Ch. 129, 43 Re- 
print 831; Lincoln y. Windsor, 9 Hare 
158, 41 Hng.Ch. 158, 68 Reprint 456. 


“The rule really is, that no one who 
has a duty to perform shall place him- 
self in a situation to have his inter- 
ests conflicting with that duty. ... 
The good sense of the rule is obvious, 
because it is one of the duties of a 
trustee to take care that no improper 
charges are made by persons employ- 
ed for the estate. . . . Itis in the 
first place sought to take this case 
out of the rule on the authority of 
Cradock v. Piper, 1 Macn.&G. 664, 47 
Eng.Ch. 664, 41 Reprint 1422; and 
here I must own, speaking with all 
deference and not meaning to decide 
anything on the point, that I cannot 
see any distinction between costs in- 
curred in a suit and costs incurred 
in administering an estate without a 
suit; the danger may possibly be less 
in the former case than in the latter, 
but the principle is the same. AS 
every trustee is bound to protect the 
estate against improper charges, 
there must also exist the same diffi- 
culty in principle in his acting for 
himself and others, as in acting for 
himself alone. In Cradock v. 
Piper, however, the general rule 
might have been probably safely re- 
laxed; and where the question relat- 
ed to charges incurred in a suit, there 
would be considerably less danger in 
relaxing it where the parties had been 
made Defendants, than where they 
had filled the character of Plaintiffs.” 
Broughton v. Broughton, 5 De G.M:& 
ah 60, 164, 54 Eng.Ch. 160, 43 Reprint 


87. Christophers vy. White, 10 Beav. 
523, 50 Reprint 683; Collins v. Carey, 
2 Beav. 128, 17 Hng.Ch. 128, 48 Re- 
print 1128; Lyon v. Baker, 5 De G. 
&Sm. 622, 64 Reprint 1271. 


88. Clack v. Carlon, 7 Jur.N.S. 441. 
89. Floyd v. Davis, 33 P. 746, 98 
Cal. Sod, ( : 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dered to another fund,®® especially where the latter 
fund has been distributed and only a part thereof is 
represented in the fund now in his hands,®? or where 
the two funds are entirely distinct, and the claim 
for compensation is made against the fund over 
which claimant never had control as trustee;°? but 
where services are rendered both funds, and both 
are legally liable therefor, the trustee’s compensa- 
tion should be apportioned between them,°* as for 
example between real estate descending to heirs at 
law, and personal estate devolving on the personal 
representative.°* Where services are rendered by 
a trustee, not to the trust fund, but to some indi- 
vidual connected therewith, they are recoverable 
against the individual liable therefor, not against 
the fund;®> nor can an individual lable for com- 
missions upon agreement to pay them defend on the 
ground of a substitution of funds,°® especially where 
the substitution was wrongfully made by defendant 
without the knowledge or consent of the plaintiff 
trustee.°* In the absence of any agreement between 
the parties, the creator of the trust is not individu- 
ally lable for the trustee’s compensation,®* nor is 
his estate, after his death, liable for services ren- 
dered by the trustee to the trust estate.°® 


[§ 817] b. Principal and Income.' Unless a stat- 
ute otherwise provides, a trustee’s compensation 
must be paid out of income if there is income avail- 
able to meet it,2 but cases may oceur where this 
eannot be done, and then the commissions may be 
paid out of the body of the fund.* There is no hard 
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and fast rule which prevents trustees’ compensation 
from being charged to principal if the circumstances 
so warrant,* and the matter is more or less in the 
discretion of the court.° Where the statute provides 
for rates of commissions on the corpus of the trust 
estate, and other rates on rents and income, the com- 
missions chargeable on principal should be paid out 
of principal and those chargeable on income should 
be paid out of income;* nor will a release of Jiabil- 
ity for commissions on income operate to defeat a 


, statutory liability for commissions on the principal.’ 


In cases arising between life tenants and remain- 
dermen all of the trustees’ compensation is not nec- 
essarily chargeable to income. So, compensation 
for making permanent improvements is properly 
charged to principal,® and the same is true of com- 
pensation for the conversion of realty into person- 
alty.1° In ease of a dispute between the life tenant 
under a testamentary trust and the remaindermen 
as to the distribution of dividends upon stock held 
in trust so that they, as well as the trustee, were 
interested in settling the dispute, the compensation 


‘of the trustee may ‘properly be paid equally from 


principal and income.?2 The remainderman cannot 
be held personally liable for services performed dur- 
ing the life of the cestui que trust.!? 


Where an executor is also acting as trustee, com- 
missions in addition to those received as executor 
allowed ander statutory authority must be appor- 
tioned between capital and income.!* Where execu- 


80. McKee v. Weeden, 37 N.Y.S. 
465, 1 Avrp.Div. 5838; Hoffman v. Jones, 
7 Tenn.Civ.A. 392. 


91. McKee v. Weeden, 
465, 1 App.Div. 583. 


92. Blaneckenburg v. Jordan, 24 P. 
1061S S6.Cal. Lil: 


93. Grimball v. Cruse, 70 Ala. 534. 
94. Grimball v. Cruse, supra. 
95. See case infra this note. 


[a] Services to mortgagor by trus- 
tee under corporate mortgage.— 
Where the services rendered by a 
trustee under a corporate mortgage 
consist in performing the covenants 
on the part of the mortgagor, which 
were broken by him, such as the pay- 
ment of taxes, keeping the premises 
insured, etc., the liability for his com- 
pensation is primarily against the 
mortgagor or the mortgaged property. 
Premier Steel Co. v. Yandes, 38 N.E. 
849, 139 Ind. 307. 


Semin NAS 


96. Barker v. Hunkins-Willis Lime 
& Cement Co., (Mo.App.) 39 S.W.(2d) 
391. 

97. Barker v. Hunkins-Willis Lime 


& Cement Co., supra. 

98. Patton v. Cone, 1 Lea (Tenn.) 
14. 

99. Soberanes v. Espinosa, 
176, 100 Cal.App. 87. 

1. Commissions to: 
Estate of deceased trustee see infra 

§ 844 i 
Resigning trustee see infra § 843. 

2. Cal.—Ellig v. Naglee, 9 Cal. 
683. 

.Ga.—Burney v. Spear, 17 Ga. 223. 


Ky.—Whittingham v. Schofield, 67 
S.W. 846, 68 S.W. 116, 23 Ky.L. 2444: 
Offutt v. Divine, 53 S.w. 816, 49 S.W. 
1065, 20 Ky.L. 1732. 


280 P. 


Md.—Bauernschmidt v. Bauern- 
schmidt, 60 A. 437, 101 Md. 148. 


N.Y.—In re Thompson, 1 N.Y.S. 213; 
Meeker v. Crawford, 5 Redf.Surr. 450. 
See In re Weil, 142 N.Y.S. 463, 80- 
Misc. 473, 10 Mills Surr. 280 (a trus- 
tee cannot have commissions on in- 
come paid out, if there is no income 
on hand). 


Pa.—Butterbaugh’s Appeal, 
8b SIn re Spangler :21) Pas 335;, But- 
terbaugh’s Appeal, 39 Leg.Int. 180; 
Guarantee Trust, etce., Co.’s Appeal, 
9 A. 66, 6 Pa.Cas. 97; Horwitz’s Est., 
20 Pa.Co. 616. 


[a] Extra compensation.—A sum 
which the beneficiaries of an estate 
agree shall be raid to the trustees 
in addition to their commissions is 
chargeable against the income of the 
estate alone, although the remainder- 
men, as well as the life beneficiaries, 
are benefited by such services. Mat- 
ter of Young, 41 N.Y.S..539, 17 Misc. 
680, 2 Gibb.Surr. 137 [mod 44 N.Y.S. 
585, 15 App.Div. 285 (aff 57 N.E. 1129, 
160° NEG AVS 


3. Ga.—Burney v. Spear, 
223, 225. 


Ky.—Whittingham v. Schofield, 67 
S.W. 846, 68 S.W. 116, 23 Ky.L. 2444. 


Md.—Lindsay v. Kirk, 51 A. 960, 95 
Md. 50. 


Or.—McAfee v. Thomas, 255 P. 333, 
121 Or. 351. 


Pa.—Biddle’s Appeal, 83 Pa. 340, 24 
Am.R. 183; Guarantee Trust, etc., 
Co.’s' Appeal, 9 Al 66, 6 -Pa.Cas. 97. 


“The general rule is correctly stat- 
ed, by the Counsel for the plaintiff 
in error. It is that Courts of Chan- 
cery will not allow a trustee to en- 
croach upon the capital of a trust es- 
tate, nor sanction an expenditure ex- 
ceeding the income of the estate. But 
this rule has exceptions. If the com- 
missions can be paid out of the in- 


B38 Pas 


17 Ga. | 


come or interest of the capital, they 
should be so paid. Cases may oc- 
‘cur, however, where this cannot be 
‘done, and then the commissions may 
be paid out of the body of the fund. 
Suppose a trustee is appointed for one 
year, to the management of a large 
and troublesome trust property, oc- 


;cupying much of his time and care; 


and yet, from some unavoidable cause, 


(not arising from fault of his) no 
income is produced by it during the 
‘period of his trust, and up to the 
‘time of its termination? 


At his set- 
thement with the cestui que trust, 
he would certainly be allowed com- 
pensation out of the corpus of the 
fund, or there would be no remedy for 
his right. ” Burney v. Spear, supra. 


[a] Realty, transferred to remain- 
dermen by trustee for deceased life 
tenant should not be encumbered with 
trustee’s compensation, not fixed be- 
fore termination of the trust. Mc- 
orac v0’ Thomass#i255 PH 833ie12aF Or 
8 . 


4 Sheffield v. Cooke, 98 A. 161, 39 
R.I. 217, Ann.Cas.1918E 961. 

5. Sheffield v. Cooke, supra. 

6 Matter of Ena, 23 Hawaii 335. 


7. In re Jones’ Estate, 2388 N.Y.S. 
753, 136 Mise. 122° 


8. Sheffield v. Cooke, 98 A. 161, 39 
R.I. 217, Ann.Cas.19181E 961. 

9. Sheffield v. Cooke, supra. 

10. Sheffield v. Cooke, supra. 


11. Miller v. Payne, 136 N.W. 811, 
150 Wis. 354. 


12. Parker v. Ames, 121 Mass. 220 
(holding that such charges should 
have been deducted from the income 
accruing to the cestui que trust dur- 
ing his life). 


13. In re Hopkins’ Will, 211 N.Y.S. 
128, 213 App.Div. 395. 
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tors who are also testamentary trustees have agreed 
with the parties interested to aceept a gross sum 
annually in lieu of fees and commissions, and their 
accounts do not permit of an accurate computation, 
the agreed compensation should be equally appor- 
tioned between principal and income.!* Where the 
will directs compensation to be paid to the executors 
and trustees yearly, the compensation, excepting for 
the first year, should be charged against income and 
the amount paid for the first year should be charged 
against the corpus of the estate.?® 


{§ 818] 5. Form, Amount, and Time of Allow- 
ance—a. Commissions or Gross Sum. The form in 
which compensation is allowed differs in different 
states.1° In some states compensation of the trus- 
tee in the form of commissions at graduated maxi- 
mum rates is prescribed by statute,’’ although the 
amount of the allowance within the statutory limits 
is discretionary with the court.1% In other states 
the sole object is a just allowance for time, labor, 
services, and expenses under the circumstances of 
the case, and the form it takes is entirely within the 
court’s diseretion,'® and in some of these states this 
is declared by statute to be the controlling prinei- 
ple.2° In these jurisdictions, compensation does not 
take the form of commissions in all cases as matter 
of law, but only where they are a measure of what 
is reasonably and justly due, generally for the ordi- 


14 In re Fargo’s Estate, 125 N.Y. 


S. 156, 68 Misc. 273, 72 Misc. 305, 7] cases; 


TRUSTS 


venient mode of computing in most 29. 
but the true object is a just 
allowance for time, 


[§§ 317-820 


nary services commonly rendered by trustees,?* in- 
the absence of anything special in the administra- 
tion of the estate.2? If justifying circumstances are 
proved with sufficient particularity,?* the court may 
allow a lump sum as compensation,?* as where the 
trustee renders a professional service in person,”® 
or where allowance of a commission would prove 
inadequate,?® or where the trust property or income 
furnish no basis for a percentage compensation.** 
Commissions may be allowed in a trustee’s account 
in addition to an allowance of a lump sum, provided: 
the whole does not exceed a just compensation, such 
allowance being considered a compensation for serv~ 
ices not specifically charged.?® d 


[§ 819] b. Basis of Computation and Time of AK 
lowance—(1) In General. -Commissions granted as 
compensation to a trustee are computed upon the 
property held by him in trust,?° subject to statutory: 
limitations.*° Commissions are allowable only on 
such matters as are legitimate subjects of charge and: 
discharge,*! for which he is required to account,®?' 
and cannot be allowed on uncollected assets not 
brought into the account.?* 


[§ 820] (2) On Corpus of Estate. The general 
rule is that commissions on the principal of the trust 
estate will not be allowed except when the fund ‘is’ 
in course of distribution,?* but there may be eir- 


In re Moffat, 24 Hun (N.Y.) 
325; Wagstaff v. Lowerre, 23 Barb. 


labor, services (N.Y.) 209, 3 Abb. Pr. 411 [mod as to 


Mills Surr. 548, 8 Mills Surr. 166. 


15. Gould v. Gould, 213 N.Y.S.: 286, 
126 Misc. 54. 


16. See cases infra this section. 
17. _See infra §§ 822-824, 
18. See infra § 831. 


U.S.—Barney v. Saunders, 16 


19. 
How. 535, 14 L.Ed. 1047. 


Md.—Schloss v. Schloss, 159 A. 745, 
162 Md. 346; Winder v. Diffenderffer, 
2 Bland 166. 


Mass.—Parker v. Hill, 69 N.E. 336, 
185 Mass. 14; Dixon v. Homer, 2 Metc. 
420. 


Mo.—McGee v. Newton Burial Park, 
(App.) 290 S.W. 644 [cert quashed 
291 S.W. 499]. 


N.C.—Boyd v. Hawkins, 17 N.C. 329. 


Pa.—In re Harrison, 66’ A. 354, 217 
- Pa. 207; Perkins’ Appeal, 108 Pa. 314, 
56 Am.R. 208; Montgomery's Appeal, 
86 Pa. 230; In Matter of Harland’s 
Accounts, 5 Rawle 323; Tidball’s Es- 
tate, 29 Pa.Super. 363. 


Man.—In re Crusitor, 9 Man: 433. 


N.B.—In re Wiggins, 2 Truem.Kq. 
Rep. 123. 


“A trustee should receive a fair 
compensation for his services; and 
in most cases it is gauged by a certain 
Rene, on the amount of the es- 
tate.’ Barney v. Saunders, 16 How. 
(U.S.) 585, 542, 14 L.Ed. 1047, 


“Though uSually awarded in the 
form of commission, the rate is not 
determinable by any established prac- 
tice or rule, being graduated to the re- 
sponsibility incurred, the amount of 
the estate, and the sum of the la- 
bour expended.” In re Harland’s Ac- 
counts, 5 Rawle (Pa.) 323, 330. 


“Whether it shall be given as a 
commission or not, is hardly worth 
disputing about: that may be a con- 


and expenses, under all the cireum- 
stances that may be shown before a 


master.’ Boyd v. Hawkins, 17 N.C. 
329, 336. 
[a] Commissions held proper un- 


der circumstances.—Ames v. Scudder, 
83 Mo. 189 [aff 11 Mo.App. 168]; Re 
Berkeley, 8 Ont.Pr. 193. 


20. Se Hill, 69 N.E. 336, 185 
Mass, 14. 


21. Parker v. Hill, supra; Dixon v. 
Homer, 2 Metec. (Mass.) 420; Kilpat- 
rick v. Robert, 212 S.W. 884, 278 Mo. 
257; McGee v. Newton Burial Park, 
(Mo.App.) 290 S.W. 644; Empie v. 
Wmpie, 152 S.E. 625, 198 N.C. 562; 
Re Hughes, 43 Ont.L. 594. 


22. In re Crusitor, 9 Man. 433. 


pears Stinson y. Stinson, 8 Ont.Pr. 
0. 


24, Perkins’ Appeal, 108 Pa. 314, 
56 Am.R. 208; In re Wiggins, 2 
Truem.lq.Rep/.(N.B.) 123; Re Prittie 
Trusts, 13 Ont.Pr. 19; Stinson v. Stin- 
son, 8 Ont.Pr. 560; In re Coburg 
Com’rs, 22 Grant Ch. (Ont.) 377. 


“The compensation may be 
awarded even in a gross sum, accord- 
ing to a common practice in the coun- 
try, which I take to be the preferable 
one, as it necessarily leads to an ex- 
amination of the nature, items, and 
actual extent of the services; which 
the adoption of a rate per cent. has a 
tendency to leave out of view.”’ In re 
Harland’s Accounts, 5 Rawle (Pa.) 
323, 330. 


25. Perkins’ 
56 Am.R. 208. 


Appeal, 108 Pa. 314, 


26. Stinson v. Stinson, 8 Ont.Pr. 
560. j 

27. Re Prittie Trusts, 13 Ont.Pr. 
19. 

28. Rathbun :v. Colton, 15, Pick. 
(Mass.) 471. 


land Phoenix v. Livingston, 5 N.E. 70, 
101 N.Y. 451]; Matter of Martens, 39 
N.Y.S. 189, 16 Mise. 245, 1 Gibb. Surr. 
608; Matter of Roosevelt, 5 Redf.. 
Surr. (N.Y. ) 601; sBald vz Thompson, 
17 Grant Ch. (Ont.) 154. 


30. See infra §§ 822, 823. 


ao Bowers’s Estate, 12 - Pa.Dist. 
32. See case infra this note. 
[a] If trustee is required to ac- 


count for all the trust estate, includ- 
ing bonds and stocks, as money, he 
should be allowed commission on the 
bonds and stocks as well as on the 
moneys coming into his hands. Clark 
v. Anderson, 10 Bush (Ky.) 99. 


cant Bowers’s Estate, 12 Pa.Dist. 


34. Dixon v. Homer, 2 Mete. 
(Mass.) 420; In re Penn-Gaskell, 57 
A. 714, 208 Pa. 342; In-re Thouron, 
AG TA. PSG 1S 8iae Par 126; Bosler’s Es- 
tate, 29 A. 57, 161 Pa. 457;.:Guaran- 
tee Trust; etc., Co.’s Appeal, 9 A. 66, 
6 Pa.Cas. 97; Groff’s Estate, 20 Lanc. 
L.Rev.. (Pa.) 76; Hemphill’s: Estate, 
9 Phila. (Pa.) 486; Cornett v. West, 
173 P. 44, 102 Wash. 254; Re Berkeley, 
8 Ont.Pr. 193. 


“AS a general rule, commissions on 
the principal sum coming into the 
hands of a trustee . . . will not 
be ailowed.” Hemphill’s Case, 1 Pars. 
Ba.Cas- (Pa.yprso: 


“The case of a trustee is more anal- 
ogous to that of a guardian. He takes 
the property, to preserve, manage, in- 
vest, reinvest, and take the income of 
it, perhaps for a short period, per- 
haps for a long course of years, de- 
pending on various contingencies, It 
may happen that the trust will termi- 
nate in a few days, by the death of 
the trustee, or his resignation or re- 
moval, before any beneficial service 
is performed. We think, therefore, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cumstances of an unusual and extraordinary char- 
acter which will require a departure from the gen- 
eral rule.*° Under circumstances showing services 
rendered by the trustee to both principal and in- 
come, commissions may be awarded on both funds.*® 
The court has power te make an allowance to the 
trustee out of the principal if services are rendered 
by him for the collection of the corpus,?? or if it 
is his duty to collect and he is subject to lability 
for failure to do so,** but not where it appears that 
the trustee has not been put to any labor or trouble 
whatever,?® or where his only labor has been in 
connection with income.*® So also, it has been held 
that trustees whose duties cover a period of years 
should be granted a fixed annual allowance out of 
the corpus based upon the nature of the property and 
the degree of care and responsibility involved.*+ 


Under a statute allowing commissions on the gross 
value of an estate by way of remuneration for the 
trustee’s care, pains, and trouble, and authorizing the 
court to make orders therefor from time to time, 
commissions on the gross value of the estate in the 
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hands of the trustee may be allowed,*? nor is the 
allowance restricted to commissions on the amount 
which the trustee has collected.*? 


[§ 821] (8) On Receipts and Disbursements Gen- 
erally*4—(a) In General. In states where the sole 
object of the award sometimes expressly declared 
in a statute, is a just allowance for time, labor, serv- 
ices, and expenses, under the circumstances of each 
case,*> a commission on receipts and disbursements 
is allowable only as a convenient measure of com- 
pensation for services actually rendered,*® although 
in some ol: these jurisdictions it is held that a fixed. 
percentage on amounts collected and paid out is 
always a correct measure of compensation for the 
trustee’s responsibility in caring for the property.** 


[§ 822] (b) Statutory Provisions‘*—aa. “On All 
Sums of Money Received and Paid Out.” Under a 
statute in terms compensating testamentary trustees 
by commissions at fixed rates on “all sums of mon- 
ey” received and paid out, trustees have been held 
entitled to commissions on securities when accepted 
by the beneficiary in distribution of the estate,*® 


that’no allowance can justly be made, 
by way of commission, on assuming 
the trust. -An allowance of a reason- 
able commission on net income from 
real and personal estate—income re- 
ceived and accounted for—appears to 
be a suitable and proper mode of com- 
pensating trustees for the execution 
of their trusts. Whether any allow- 
ance shall be made, in addition to a 
reasonable commission, for extra 
services, at the determination of the 
trust and settlement of the account, 
or whenever accounts are settled dur- 
ing the continuance of the trust, must 
depend on the circumstances of each 
case, as they may then exist.” Dixon 
v. Homer, 2 Metc. (Mass.) 420, 422. 


[a] Reason for rule.—‘“The duty 
of a trustee is to preserve the estate, 
and that duty is not fully performed 
until the time for distribution is 
reached, or the trustee’s relation to 
the estate ends.” In re Penn-Gas- 
kell’s Estate, 57 A. 714, 208 Pa. 342. 


[b] Value at time of termination 
of trust is to be taken as basis of 


computation. Risley’s Hst., 9 Pa.Dist. 
&CO2 125; 
35.. In re. Penn-Gaskell, 57 A. 714, 


208 Pa. 342; Thouron’s Estate, 37 A. 
861, 182 Pa. 126; Conner’s Est., 21 Pa. 
Dist. 107. 


[a] Circumstances held extraordi- 
nary.—Commissions on the principal 
are allowed before termination of the 
trust: (1) Where the services of the 
trustee have extended through a pe- 
riod of sixteen years, and in the ac- 
counts made in that time practically 
no claims for commissions on income 
have been. made, and his management 
has been so judicious that the princi- 
pal has been increased by over one 
hundred thousand dollars by the sale 
of unproductive land originally val- 
ued at a small sum. In re Thouron’s 
Estate, 37 A. 861, 182 Pa. 126. (2) 
Where a trustee has faithfully per- 
formed his duties for a number of 
years in a continuous trust and then 
dies. In re Murray’s Estate, 157 A. 
813, 103 Pa.Super. 87; Weiser’s Est., 
20 Pa.Dist. 454; Lloyd’s Est., 23 Pa. 
Co. 267. 


[b] Circumstances held not ex- 
traordinary-—Where a trustee has ad- 
ministered an estate for only seven 
years, during which time his only 
services had been to receive and dis- 
burse the income of investments al- 


ready made, and the trust will proba- 
bly continue for thirty or forty years 
longer, a commission will not be al- 
lowed the trustee on the corpus of 
the estate upon an accounting. In 
re New Jersey Title Guarantee & 
PMrustCor, 75 1A.) 232, 76 N.J.HG., 293. 


36. Caldwell v. Hopkins, 265 F. 
972,749, App.D.C. 332. 


37. Brown v. Silsby, 10 N.H. 521. 
38. Lukens’ Appeal, 47 Pa. 356. 


nce McCauseland’s Appeal, 38 Pa. 


[a] Sale of deceased father’s busi- 
ness by the receiver of the estate and 
purchase by sons, trustees of a trust 
created by the father, the payment of 
purchase money to the receiver, and 
the turning over of money to the sons 
as trustees, do not entitle the sons to 
commissions on the theory of com- 
missions on collected assets. Kenne- 
dy v. Dickey, 57 A..621, 99 Md. 295. 


40. In re New Jersey Title Guar- 
antee & Trust Co., 75 A. 232, 76 N.J. 
Hq. 293. 


41. In re Williams, 4 Ont.L. 501, 
1 Ont.W.R. 534; Re Berkeley, 8 Ont. 
Prigkes. 


42. Canadian Financiers Trust Co. 
v. Chan Shun Chong, 29 B.C. 543. 


43. Canadian Financiers Trust Co. 
v. Chan Shun Chong, supra. 


44. Cross references: 


Investments, reinvestments, and in- 
come see infra § 828. 


Necessity of services actually render- 
ed see supra § 812, 


Sale of assets of estate see infra §§ 
829, 830. 


45. See infra § 831. 


46. Mass.—Parker vy. Hill, 69 N.E. 
336, 185 Mass. 14; Blake v. Pegram, 
101 Mass.) 5925 Dixon Vv.) Homer, <2 
Mete. 420. ’ 

Mo.—Ames v. Scudder, 83 Mo. 189 
[aff 11 Mo.App. 168]. 

N.C.—Boyd v. Hawkins, 17 N.C. 329. 


Pa.—Montgomery’s Appeal, 86 Pa. 


230; In re Rothschild’s Assigned Hs- 
tate, 47 Pa.Super. 234, 240; Tidball’s 
Estate, 29 Pa.Super. 363; Mulhol- 


land’s Est., 26 Pa.Co. 17. 


N.B.—In re Wiggins, 2 Truem.Eq. 
R. 123. 


Ont.—Re Hughes, 43 Ont.L. 594; 
Re Berkeley’s Trusts, 8 Ont.Pr. 193. 


“The compensation of a trustee, of 
any character, may be arrived at, as 
a matter of convenience, by the way 
of a percentage on the amount oc 
receipts and disbursements. But, aft- 
er all, on all authority, it is a ques- 
tion, not of percentage, but of com- 
pensation. When the court has fairly 
responded to the interrogatory, how 
much. has the trustee earned? it has 


discharged its whole duty in the 
premises.” :iMontgomery’s Appeal, 86 
Pan voOuaose 


“Many. cases may be so similar in 
all the elements to be considered in 
determining what amount of compen- 
sation is reasonable that they may be 
grouped in a class, and in each case 
the same percentage of the income 
received and paid over may properly 
represent the compensation to be al- 
lowed for all the services rendered. 
Undoubtedly there are other cases in 
which a compensation determined ac- 
cording to a percentage allowed in 
cases belonging to a common class, 
without reference to other considera- 
tions, would be too high, and others 
in which it would be too low. In 
some cases there would be special 
services of a peculiar kind, whose 
value could easily be fixed according 
to usual standards. Everything that 
a trustee does rightly and properly 
is to be paid for, and nothing is to 
be given as a commission except for 
services actually rendered, and as a 
measure of reasonable compensation 
for the service.’’ Parker y. Hill, 69 
N.E. 336, 337, 185 Mass. 14. 


47. Montgomery’s Appeal,’ 86 Pa 
230; Whelen’s Appeal, 70 Pa. 410; Mc- 
Elhenny’s Appeal, 46 Pa. 347; Duval’s 
Appeal, 38 Pa.°112; Shunk’s Appeal, 
2 Pa. 304; Lankenau’s Est., 28 Pa.Co. 
eras Lowrie’s Appeal, 1 Grant (Pa.) 
Sie 


48. Taking over of trust estate 
from predecessor see infra § 825. 


49. In re Moffat, 24 Hun (N-Y.) 
325; Cairns v. Chaubert, 9 Paige (N. 
Y.) 160; In Matter of De Peyster, 4 


Sandf.Ch. (N.Y.) 511. 


[a] Liability as between life ten- 
ant and remaindermen.—Accounting 
trustee under testamentary trust al- 
locating stock dividend between life 
tenant and remaindermen is entitled 
to commissions on stock paid life 


920 [65-C.J-] 


or on proceeds of lands sold by the trustee,®® or on 
land where the will itself worked an equitable con- 
version thereof into money,®’ but not on property 
other than money which had not been converted into 
money or accepted in distribution as the equivalent 
of cash.°2 Under an amendatory statute providing 
that “the value of any real or personal property, and 
the increment thereof, received, distributed or de- 
livered, shall be considered as money in making com- 
putation of commissions,’’®? commissions are allowed 
testamentary trustees on value of real estate re- 
ceived,®+ even where real estate was received before 
the amendment was enacted.°® 


[§ 823] bb. “On All Sums of Principal and In- 
come Receivel and Paid Out.”®* Under a statute 
expressly compensating trustees of an expressed 
trust other than testamentary trustees by contmis- 
sions at fixed rates on “all sums of principal” re- 
ceived and paid out,” trustees are allowed commis- 
sions on all forms of principal,®’ as securities,°* or 
notes,®® or real estate,®°® unless the real estate was 
received before the date of the statute and in the 
proceeding in which commissions are sought there 
is no accounting for the real estate.®+ 


[§ 824] (c) Half Commissions.*? In practice, al- 
though the statute indicates no apportionment of the 
commission between receiving and paying out,®* one- 
half commissions are allowed for receiving and one- 
half for paying out,°* and, where the trustee per- 
forms one service and not the other, he is entitled 
only to: half commissions.°® Half commissions on 
principal are allowed a trustee, when he receives 
it,°® but not until title thereto has passed to him,°* 


beneficitry. In re Marvin’s Estate, 


TRUSTS 


58. Robertson v. 


4% A, se 
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[§§ 822-825 


and not then with respect to stock dividends retain- 
ed in the corpus of the trust to maintain that corpus 
unimpaired where the trustee has already received 
half commissions for receiving principal;** allow- 
ance for paying out is postponed until distribution 
of the principal to those entitled thereto, at the 
termination of the trust,®® nor can the trustee have 
an allowance of half commissions for paying out 
at the termination of the trust, if at that time title 
to the property passes to the remaindermen under 
the terms of the will.7° A trust in favor of a bene- 
ficiary for life and to continue thereafter for other 
beneficiaries named is construed as one trust enti- 
tling the trustee to half commissions at the beginning 
and termination,7! and to no commissions on princi- 
pal at the death of the life beneficiary;’? but a 
termination of the trust with respect to a portion of 
the trust property at the death of the life benefici- 
ary entitles the trustee to half commissions for pay- 
ing out on that portion.7* 


[§ 825] (d) Items Included as “Receipts” and 
“Disbursements.”** The term “receipts” includes 
rent collected from a lessee of trust property,’® and 
property recovered by suit for the trust by the trus- 
tee even though with his consent or by his direction 
the defendant delivers it directly to the benefici- 
ary;’°® but it does not include property, title to which 
passes immediately on death of ancestor or testator 
to heirs, devisees, or legatees,7* nor debts due the 
trust estate by the cestui que trust which are merely 
deducted from his share of the estate on distribu- 
tion,** nor does it apply to the mere taking over of 
a trust estate by a trustee from his predecessor.*® 


de Brulatour, 80 68. In re Osborne, 103 


241 N.Y.S. 500, 135 Misc. 899. 


50. Phoenix v. Livineston, 5 N.E. 
70, 101 N.Y. 451, 3 How.Pr.N.S. 400. 


On sales cf assets of estate gener- 
ally see infra § {3 


51. In re Barker, 
186 App.Div. 317. 


59. Phoenix v. Livingston, 5 N.E. 
70, 101 N.Y. 451, 3 How.Pr.N.S. 400; 
Schenck v. Dart, 22 N.Y. 420; Matter 
of Hunt, 105 N.Y.S. 696, 121 ‘App.Div. 
96; Roosevelt v. Van Alen, 52 N.Y.S. 
304, 31 App.Div. 1; Matter of Clinton, 
38 N.Y. S. +945, 16. Misc. 199, 1 Gibb; 
Surr. 557 [aff 42 N.Y.S. 674, 12 App. 
Div. 132]; Matter of McLaren, 27 N. 
Y.S. 289, 6 Mise. 483, 1 Pow.Surr. 585; 
In re Suarez’s Estate, 158 N.Y.S. 140; 
In re Dimond’s Estate, 156 N.Y.S. 268; 
In re Thompson, 1 N.Y.S. 213. 


63. "N. Y: St. (1916) ¢ 596. 


£4, Petition of Bearns, 176 N.Y.S. 
794, 188 App.Div. 215; In re Potter, 
175 N.Y.S. 598, 106 Misc. 113. 


5 

55. Petition of Bearns, 176 N.Y.S. 
794, 188 App.Div. 215; In re Potter, 
175 N.Y.S. 598, 106 Misc. 113. 


56. Taking over of trust estate 
from predecessor see infra § 825. 


57. See cases infra notes 58-61. 


[a] Sestamentary trustees (1) 
were included in Code Civ. Proc. § 
3320 by construction of an amend- 
ment thereof passed in 1904 (Robert- 
son v. Brulatour, 80 N.E. 938, 188 N. 
Y. 301), (2) but were expressly ex- 
cluded by the amendment of 1915 
(Matter of Bushe, 171 N.Y.S. 406, 183 
App Div. 823). See also supra § 822. 


———$ 


174 N.Y.S. 230, 


N.E. 938, 188 N.Y. 301. 


59. Olcott v. Baldwin, 82 N.E. 748, 
190 N.Y 99 


60. In re Keane, 162 N.Y.S. 856, 97 
Mise, 2138, 17 Mills Surr. 485. 


61. In re Hamersley’s Estate, 163 
N.Y.S. 667, 99 Mise. 218. 


€2. Half commissions to estate of 
deceased trustee see infra § 844. 


Taking over of trust estate from 
predecessor see infra § 825. 


63. See In re Potter’s Ex’rs, 27 N. 
BE. 475, 126 N.Y. 285. 


64 McAlpine v. Potter, 27 N.E. 
475, 126 N.Y. 285; In re Willetts, 19 
N.E. 690, 112 N.Y. 289, 665; Matter of 
Mason, 98 N.Y. 527; Drake v. Price, 
5 N.Y. 430; Matter of Kellogg, 7 Paige 


(N.Y.) 265; Matter of Roosevelt, 5 
Redf.Surr. (N.Y.) 601. 
65. Matter of Todd, 72 N.Y.S. 277, 


64 Avp.Div. 435; Palmer vy. Dunham, 
6 N.Y.S. 262, 53 Hun 637, 3 Silv.Sup. 
159 [aff 25° NE. 1081; 125 N.Y. 689; 
In re Naylor’s Estate, 164 N.Y.S. 462; 
Matter of Kellogg, 7 Paige (N.Y.) 


265. 

66. In re McGurk’s Estate, 175 N. 
VES sa oie 

[a] Under an earlier statute a 


trustee was not entitled to one-half 
commission for receiving property 
other than money in advance of its 
conversion into money or its accept- 
ance as the equivalent of money by 
the beneficiary. In re Potter’s Ex’rs, 
OTA INGER 4 bet 26 IN Yeo. 


67. In re Schliemann’s Will, 182 N. 
WS By bo INE wer 49:72 


r N.E. 823, 
209 N.Y. 450, 50 L.R.A.N.S. 510, Ann. 
Cas.1915A 298. 


69. In re Vanneck’s Estate, 161 N. 
WS. 1893, 1750 Ap psDiv. 368-5 nie 
Coutts’ Will, 249 N.Y.S. 788, 140 Misc. 
93 [aff 255 N.Y.S. 940. 235 App.Div. 
705 (aff 183 N.E. 200, 260 N.Y. 128)]. 


_ 70. In re McGurk’s Estate, 175 N. 
Y.S. 597; In re Suarez’s Mstate, 158 
N.Y.S. 140. 


71. In re Coutts’ Will, 
200, 260 N.Y. 128. 


72. In re Coutts’ Will, supra. 


73. In re Thomas’ Will, 172 N.E. 
BLO. co eN noes 


74. Items included under statutory 
“moneys received and paid out” see 
supra § 822. 


75. See case infra this note. 


[a] Reimbursement by lessee for 
taxes' paid.— Where taxes are paid by 
the trustee of a landowner and: re- 
covered by him from the lessee under 
a lease requiring the tenant to pay 
taxes, they are part of the rent and 
the trustee may have a commission 
thereon under statute. Re Trust: Es- 
tate of Wharton, 28 Hawaii 502. 


76. Lanier v. Brunson, 21 S.C. 41. 
77. See supra § 819. 


78. Bower's Est., 12 Pa.Dist. 59. 


79. Jenkins v. Whyte, 62 Md. 427 
(construing a court order ‘‘the same 
allowance to them for commissions 
on receipts and collections and also 
on disbursements and investments as 
were made” to the original trustee). 


{a] Reason for rule.—‘“When the 


183 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ay 

oe 
‘ 
A 


Wes 


§§ 825-828) 


“Disbursements” do not include money appropriated 
by a trustee to his own use under agreement with 
the beneficiary,*°® nor does the term apply to turning 
over the trust estate by the trustee to his succes- 
sor.*t Payments over to the cestui que trust have 
been held not to be “disbursements” within the mean- 
ing of a decree of court allowing commissions on all 
disbursements and investments, where disbursements 
are construed as expenditures during the existence 
of the trust,*? but under a statute allowing a trustee 
commissions on paying out principal and income, 
aoe on payments to beneficiaries are allow- 
e ,83 


[§ 826] (e) Annual Rests or Accounts. Commis- 
sions are computed on the amount actually received 
and paid over each year wherever annual rests or 
annual accounts are directed by statute,*+ order of 
eourt,®® or will,*® or wherever a trustee is required 
to make and does make periodical payments and set- 
tlement with the beneficiary;** but a trustee is not 
entitled to commissions based on annual rests where 
he does not annually settle his account with the ben- 
eficiary,*® or with the court,®® or is not directed®® 
or authorized by statute or order of court to do so.®4 
Rendering to the cestui que trust yearly a transeript 
of book entries with no balance struck, neither party 
regarding the statements as final, does not entitle 


present receiver was appointed toyjute makes 


succeed Mr. O’Neil, the fund upon 
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no distinction between 
trustees and substituted trustees, and 
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the trustee to commissions on annual rests.°? Semi- 
annual accounting does not entitle the trustee to 
compensation at a greater rate than that allowed 
for one year’s service,®* but where semiannual pay- 
ment of income to the cestui is required, the trustee 
is entitled to payment of commissions semiannual- 
ly.°* However, the fact that the annual income is 
received in the form of monthly rents, and distrib- 
uted monthly by the trustee is not allowed to en- 
large this rule of compensation by allowing monthly 
deductions of commissions, even though the will di- 
rects the income to be paid over as soon as it is re- 
ceived.°® 


{§ 827] (4) On Surcharges and Indebtedness he- 
tween Trustee and Estate. Ordinarily no commis- 
sion will be allowed on a fund raised by surcharging 
the trustee, especially if the surcharge is resisted by 
him;°° nor will trustees be allowed commissions for 
the collection of debts due from themselves to the 
testator.°* Yet if they have paid the debt into the 
distinct fund estate, they will be allowed half com- 
missions for disbursing it.°§ 

[§ 828] (5) On Investments, Reinvestments, and 
Income. The receipt by a trustee of the principal of 
the trust estate, already invested when he takes it 
over and which he never reinvests, does not entitle 
the trustee to commissions,?® and, where the invest- 


86. Frame vy. Willets, 4 Dem.Surr. 
(N.Y.) 368. 


which a full commission was allowed 
to the present receiver had been paid 
and it was in his official hands at the 
time of his decease. It necessarily 
passed directly to the present receiv- 
er on his appointment. It should not 
again be subjected, therefore, to a 
similar burden, from the mere fact 
that the present receiver has acquired 
it by virtue of his office. It must be 
said that that is not such a receiving 
of the funds as the Jaw contemplates 
to make it chargeable with commis- 
sions. It is the service or duty of 
eollecting or gathering together the 
fund which subjects it to a charge 
for commissions, and not for suc- 
ceeding to its possession after it has 
been thus gathered together.” Atty.- 
Gen. v. Continental Life Ins. Co., 32 
Hun 223, 224 [aff 99 N.Y. 674] (disal- 
lowing commissions to a continuing 
receiver on receipt of moneys from 
predecessor, quoted as authority for 
decision in In re Ward’s Estate, 112 
N.Y.S. 763). 


[b] In New York the decisions are 
conflicting. (1) In re Ward, 112 N.Y. 
S. 763 follows the rule of the text 
and cites Attorney-General v. Conti- 
nental Life Insurance Co., 32 Hun 223, 
which is above referred to and quoted 
as furnishing the reason for the rule. 
(2) But earnings accumulated subse- 
quent to the creation of the trust and 
added to the principal in the hands 
of the substituted trustee are prop- 
erly made the basis of commissions 
to him. In re Baldwin, 103 N.E. 734, 
2BOMUNGY +. (60105) ((3) Contra toiIn ire 
Ward, supra, is Matter of Silliman, 
124 N.Y.S. 622,-67 Mise. 27, 7 Mills 
Surr. 451, holding that where, on the 
death of the testamentary trustee, 
another is appointed by the surrogate 
to execute the unexecuted trust, on 
the first intermediate accounting she 
is entitled to one half commissions on 
the principal of the estate. The de- 
cision igs not based on the fact that 
the first intermediate account was be- 
fore the court, and that no commis- 
sions had been paid the deceased trus- 
tee, but on the ground that the stat- 


gives commissions on receipt of the 
estate to all trustees, even though 
predecessors had also taken their com- 
missions. (4) Also contra is In re 
Affleck, 147 _N.Y.S. 573, 163 App.Div. 
876, based, however, on authority of 
In re Baldwin, suvra. (5) Also con- 
tra, but on still different grounds, is 
Whitehead v. Draper, 117 N.Y.S. 539, 
132 Apn.Div. 799. This case also cites 
Attorney-General v. Continental Life 
Insurance Co., supra, and quotes the 
case approvingly, but decides that 
where the substituted trustee is ap- 
pointed by the court he is entitled, as 
the court’s anpointee, to compensation 
for his services, and a fair compensa- 
tion is held to be half commissions on 
moneys which originally came into 
his hands and also on moneys received 
by him in the course of his adminis- 
tration. 


80. Gregg v. Gabbart, 37 S.W. 232, 
62 Ark. 602. 


81. Whitehead v. Draver, 117 N.Y. 
S. 539, 182 App.Div. 799; Palmer v. 
Dunham). 6. N.Y.Ss 262; 53° Hun: CNY.) 
637, 3 Silv.Sup. 159 [aff 25 N.E. 1081, 


125 N.Y. 68]: Matter of Ingraham, 
112 N.Y.S. 763, 60 Misc. 44, 6 Mills 
Surr. 496; In re Naylor’s Est., 164 N. 
Y.S. ‘462; Matter of Fisk, 92 N.Y.S. 


394. 45 Mise. 298, 4 Mills 392: Matter 
of Todd, 64 N.Y.S. 435, 72 N.Y.S. 277. 


#2. Jenkins v. Whyte. 62 Md. 427; 
Whyte v. Dimmock, 55 Md, 452. 


83. See case infra this note. 


[a] Substitute trustee, appointed 
on the death of the life beneficiary 
who was one of four trustees, is enti- 
tled to commissions on paying out 
the corpus of the trust to beneficia- 
ries. In re Beeckman, 233 N.Y.S. 418, 
133 Mise. 601 jrev sub nom. In re 
Thomas’ Will, 239 N.Y.S. 604, 228 App. 


Div. 203 (rev 172 N.E. 513, 254 N.Y. 
292)]. 

84. Pirnie’s Estate, Tuck.Surr. (N. 
Mey NOs 

85. Morgan vy. Hannas, 49 N.Y. 667 
mem, 13 Abb.Pr.N.S. 361. 


87. Matter of Selleck, 19 N.E. 66, 
114 N-Y.. 284; Tn) re Mason, 98iiNeye 
527; Hancox v. Meeker, 95 N.Y. 528; 
In re Meserole, 36 Hun (N.Y.) 298; 
Accounting of First Bank & Trust Co. 
of Utica, 2386 N.Y.S. 685, 135 Mise. 
118; Andrews v. Goodrich, 3 Dem. 
Surr. (N.Y.) 245; Fisher v. Fisher, 1 
Bradf.Surr. (N.Y.) 335. 


83. Matter of Norton 110 N.Y.S. 
474, 58 Mise. 133, 6 Mills Surr. 383. 


29. In re McDowell’s Will, 191 N. 
YoSe 6.8, 116% Misc. Mioosy oS rushenve 
Smith, 1 Dem.Surr. (N.Y.) 477. 


90. Hosack v. Rogers, 9 Paige (N. 
VQ lonle 


91. Tucker v. McDermott, 2 Redf. 
Surr. (N.Y.) 312. 


§2. Conger v. Conger, 94 N.Y.S. 
547, 105 App.Div. 589 [aff 77 N.E. 1184. 
185 N.Y. 554]. 


93. In re Mitchell, 85 N.Y.S. 288, 
41 Mise. 608. 


94. Motter of Robert, 
805, 40 Mise. 512. 


95. In re Decker’s Estate, 19 N.E. 
66, 111 N.Y. 284. 


96. Landis v. Scott, 32 Pa. 495, 
504; Suplee’s Est., 1 Pa.Co. 458; Gra- 
hanv’s Estate, 1. Del.Co. (Pa.) 393, 1 
Chest.Co. 301; Bald v. Thompson, 17 
Grant Ch. (Ont.) 154. 


“Commissions are given. as compen- 
sation tor trouble and risk, and they 
are forfeited whenever there is a 
want of fidelity on the part of the 
trustee. They are not earned, and are 
not to be allowed upon rents of prop- 
erty of which he is himself the ten- 
ant, for they have cost neither trou- 
ble nor risk; and they are equally in- 
admissible upon rents for which the 
trustee has denied that he was ac- 
countable.” Landis v. Scott, supra. 


97. Bowers’s Estate, 12 Pa.Dist, 
59; Waylan’s Est., 1 Pa.Co. 366. 


98. Bowers’s Estate, 12 Pa.Dist. 59. 
99. McCauseland’s Appeal, 38 Pa. 


82 N.Y.S 
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ment expires, the receipt of the principal fund by 
the trustee does not entitle him to commissions ;+* 
nor is investment or reinvestment of the principal 
a disbursement entitling him to commissions there- 
on,” especially where the investment is temporary, g 
or made by the trustee in his own business,* or where 
the trustee has received commissions on the interest 
and profits to the estate from such investments.’ 
In jurisdictions where the sole object is reasonable 
compensation for services rendered and the form the 
compensation takes is discretionary with the court,°® 
commissions on investments have been allowed in 
some cases,’ and not in others.® Trustees are enti- 
tled to commissions upon the interest or income of 
the fund produced by such investments, and receiy- 
ed and paid over by him,® including profit arising 
from sale of investments,’® even in addition to a 
credit for compensation paid to another for collect- 
ing rents.1+ 


Under statutes allowing commissions on receipts 
and disbursements, commissions are excluded on in- 
vestments and reinvestments,!? or for collecting or 
receiving back the principal of the fund invested ;** 
upon stock dividends declared payable from the es- 
tate but retained to prevent impairment of the cor- 
pus;1* and upon moneys disbursed and received in 
the conduct of a business carried on to produce net 
income, the net income only, as addition to the cor- 
pus of the trust estate, being available as the basis 
of computation;+®> but commissions are’ allowed on 


' 
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[§§ 828-829 


money received from rentals of foreclosed real es- 
tate and on sums paid out as charges on behalf 
thereof.t® While a trustee is not. entitled un- 
der the statute to commissions on investments of 
principal,*’ he is entitled to commissions-on interest » 
or income produced by such investments*® and on 
their increment,?® subject to the rule that allowance 
of commissions on increment is postponed until con; 
version into cash or final accounting.*° Also, the 
trustee is entitled to commissions on investment of 
accumulated income,” even though the accumulation 
was in violation of statute where the beneficiary ac- 
quiesced therein.?? 


[§ 829] (6) On Sale of Assets of prey 
In General. Where a trustee is authorized by a deed 
of trust to sell certain property he is entitled to a 
commission for making the sale,?* even though the 
purchase money did not pass through his hands,”° 
and even though he himself purchases the property, 
by leave of court and with the assent of all inter- 
ested.2® Where a trustee sells trust property that 
is mortgaged to himself, and pays himself the mort- 
gage debt out of the proceeds of sale, he is entitled 
to commissions only on the value of the equity.** 
Under a court rule establishing a scale of commis- 
sions on varying sums, where several sales are made 
under a single decree, commissions on each sale sep- 
arately are ‘allowed if there is good reason for mak- 
ing them separately; otherwise commissions are 


466, 470. 


“The investment was never changed | 


by the trustee, and could not have 
been except at his risk. 
terest on the loan he was allowed 
commissions, but he had incurred no 
responsibility for the principal, nor 
had _he performed any labour in re- 
gard to it. Commissions are given as 
a compensation for labour and respon- 
sibility, and where neither the one has 
been performed, nor the: other ineur- 
red, there is nothing to be compen- 
sated.” McCauseland’s Appeal, su- 
pra, ‘ 


1. Jenkins v. Whyte, 62 Md. 427. 


2. Jenkins v. Whyte, supra; Hemp- 
hill’s Appeal, 18 Pa. 303; Re Berkeley, 
SuOnt. Pry 193: 


3. See case infra this note, 


{a] Temporary loans.—A_ trustee 
to invest moneys ought not to be al- 
lowed commissions on each tempora- 
ry loan he may see proper to make, 
unless the circumstances of the case 
and interests of the cestui que trust 
indicate this course of procedure. 
Lowrie’s Appeal, 1 Grant (Pa.) 373. 


4 See case infra this. note. 


{a] Investment in trustee’s busi- 
ness.—A trustee should not be allow- 
ed commissions on sums which he 
has invested in his own business, se- 
curing them on his own property, 
without the knowledge of the cestui 
que trust, especially when there is 
evidence that he agreed to make no 
charges therefor. Harris v. Sheldon, 
16 A. 828, 1 Mon. (Pa.) 188. 


5. Hemphill’s Case, 1 Pars.Eq.Cas. 
(Pa.) 30; Barton’s Hstate, 1 Pars.Eq. 
Cas. (Pa.) 24; Hemphill’s Estate, 9 
Phila. (Pa.) 486. 


6. See infra § 831. 


7. Ellis v. Ellis, 12 Pick. (Nee) 
178; In re EKaton, 1 N.B.Eq. 527. 


For the in-. 


8. Parker v. 69 N.E. 336, 337, 


185 Mass. 14. 


“The claims for commissions for 
changing investments were rightly 
disallowed in this case. But this seryv- 
ice was to be paid for as well as any 
other service. Occasional changes of 
investments are a part of the ordina- 
ry services of trustees, and are simi- 
lar to services commonly rendered by 
trustees in watching their invest- 
ments to see whether any action 
should be taken in regard to them.” 
Parker y. Hill, supra. 


9. Kennedy v. Dickey, 57 A. 621, 
99 Md. 295; Jenkins v. Whyte, 62 Md. 
427; Dixon v. Homer, 2 Mete. (Mass.) 
420; Sinkler’s Hst., 10 Pa.Dist. 399. 


[a] Rent.—A trustee entitled un- 
der statute to commissions on income 
received is entitled to commissions 
on taxes paid by the lessee as a part 
of his rent. In re Wharton's Estate, 
28 Hawaii 502. 


10. Lafferty’s Hst., 
17 Pa.Co. 401. 


11. Milnamow’s Est., 18 Pa.Dist. 
778; Goldbeck’s Est., 17 Pa.Dist. 373. 


12. Beard vy. Beard, 35 N.E. 488, 
140 N.Y. 260; Drake v. Price, 5 N.Y. 
430; Spencer v. Spencer, 56 N.Y.S. 
460, 38 App.Div. 403; Matter of Kel- 
logg, 7 Paige (N.Y.) 265; Betts v. 
Betts, 4. Abb.N.Cas. (N.Y.) 317; 557 
How.Pr. 355 note. 


13. Matter of Kellogg, 7 Paige (N. 
Ye 265: 


14. Matter of Osborn, 103 N.E. 723, 
209 N.Y. 450, 50 L.R.A.N.S. 510, Ann. 
Cas.1915A 298. 


15. Beard v. Beard, 35 N.E. 488, 
140 N.Y. 260; In re Sidenberg’s Es- 
tate, 197 N.Y.S. 767, 204 App.Div. 255; 
Matter of Hayden, fi] NY S.313e 54 
Hun 197 [aff 27 N.E. 409, 125 N.Y. 
776, 3 Silv.App. 402]; Nax’s Est., 18 


Hill, 


5) -Parbist., yto, 


Pa.Dist. 423. 


16. In re Lathers’ Will, 203 NYS. 
191, 122 Misc. 548, 544. 


17. See cases supra note 12.' 
18. estes of Kellogg, 7 Paige CN. 
YY.) 265 


Net fneorie from trust Rasinees Bee 
cases supra note 15. 


19. In re W beast he Estate, 247 N.Y, 
S. 584, 138 Misc. 87 


20. In re Sunges Estate, . supra. 


21. In re Trowbridge’s Estate, 190 
N.Y.S. 492, 117 Mise; 55. 


22. In re Trowbridge’s ecg su 
pra. 


23. On proceeds of sale under ricw 
York statute see supra § 822. : 


24. Jones v. Day, 62 A. 364, i 
Md. 99. ; : 
[a] Resale after default by pur- 


chaser.—Where trustees proceed to 
collect the purchase money by a re- 
sale of the property, they will be en- 
titled to commissions. Farmers’, etc., 
Bank y. Martin, 3 Md.Ch. 224. 


25. See case infra this note. 


[a] Grounds for compensation,.— 
The fact that the purchase money ‘of 
real estate sold by a trustee did not 
pass through his hands does not de- 
prive him of the commissions on the 
amount thereof, when he was required 
to give security for double the value 
of the real estate, and was responsi- 
ble for judgments confessed for the 
purchase-money. Graham’s Estate, ‘1 
Del.Co, (Pa.) 393, 1 Chest,Co. 301. 


26. Crump’s Est., 2 Pa.Dist. 478, 
13 Pa.Co. 286. , 


27. Farmers’ Loan & Trust Co. v. 
Turner, 151 N.E. 439, 242 N.Y. 240 
Peas am 152 N.E. 444, 242 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


{ based on the aggregate of sales.28 
¢ reason existed for making sales separately is a 
matter within the court’s diseretion.?° 


ae [§ 830] (b) Additional Credits and Allowances. 
Where the trustee employs a realtor to sell the prop- 
erty, he is entitled to his trustee’s commission and 
to a credit in the amount of the realtor’s fees;?° 
and, where the sale is negotiated by the trustee in his 
capacity as realtor, he is entitled to compensation 
for his services as realtor i in addition to his commis- 
sions as trustee,*! but not to the customary realtor’s 
commissions for making a sale.?? 
already received commissions on expenditures of 
capital in improvements cannot receive a second com- 
mission on improvement expenditures upon sale of 
the property,** nor is a trustee who has received the 
regular commissions on sales of trust property en- 
titled to additional commissions on increase in value 
of the properties while in his hands as trustee, caus- 
ed by the natural growth‘of the city;?* but where 
the increase in value is réalized through the trus- 
- _ tee’s skillful management, he is entitled to the com- 
missions on the entire proceeds of the sale.?® 


[$ 831] c. Amount?*—(1) In General. 


Mad 


a §§ 829-831] 


oie v. Denny, 84 A. 369, 118 


29. Taylor v. Denny, supra. 
30, Knoppel’s Est., 


3 Pa.Dist.&Co. 
14 Pa.Dist. 51. 


15 


Pa.Dist. 


707; Gelbach’s Est., 
sarge Estate of Wichman, 27 Hawali 
s 32. Estate of Wichman, supra. 
33. Harrison’s KEst., 
147. 
34. In re Brennan, 64 A. 537, 215 
Pa. 272. 
35. In re. Penn-Gaskell, 57 A. 714, 
208 Pa, 342. 
- 36. Gross references: 
Amount: 


ewes to cotrustees see infra § 
36. 


Of compensation of executor or ad- 
Eixecutors and 
Administrators: §§ 2422-2425. 


Double commissions see infra § 838. 


Til.—Dunne v. 
App. 422. 


Ky. So eypares v. McClain, 292 S. 
W. 794, 219 Ky. 180. 


Md.—Schloss v. Schloss, 159 A. 745, 


ministrator 


37. 


162 Md. 346; 
817, 79 Md. 94; 


Md. 427; 
Bland 166. 


Mich.—Johnson v. Ironside, 235 N. 


W. 209, 253 Mich. 428; 


se 


Abel 
Winder 


e 


a 


Cooke, 


Brady, 
Jenkins v. Whyte, 62 
yv. Diffenderffer, 


LOC TL 


28 A 
2 


Rothschild v. 


Dickinson, 134 N.W. 1035, 169 Mich. 
Henderson vy. Sherman, 11 N.W. 
153, 47. Mich. 267. 


N.C.—Clark v. Hoyt, 43 N.C. 222. 


200; 


- -Pa.—Carrier’s 
Heckert’s Appeal, 
bach’s Est., 


mow’s Est., 36 Pa.Co. 561. 
Va.—Whitehead v. Whitehead, 9 S. 


= 


BH. 10; 85 Va. 870. 


Appeal, 79 Pa. 230; 
24 Pa. 482; Gel- 
14 Pa.Dist. 51; Milna- 


Ont.—McDonald v. Davidson, 6 Ont. 
App. 320. 


In re Dunlap’s Estate, 2 P.(2d) 
In re Duffill’s Es- 


38, - 


1045, 38 Ariz. 525; 


tate, 206 P. 42, 188 Cal. 


536; 


Grant- 


ham v. O’Riorden, 138 N.E. 908, 244 


Mass. 


472; 


Parker 


Vv. 


Hill, 


69 N.E. 


A trustee who has 
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Whether good 


pertormed.** 
In some 


336, 185 Mass. 14; White v. Ditson, 
4 N.B. 606, 140 Mass. 351, 54 AmB. 
473; Urann v. Coates, 117 Mass. 41. 


39. Marsh vy. Marsh, 87 A. 91, 82 
N.J.Eq. 176; In re New Jersey Title 
Guarantee, ete., Co., 75 A: 232, 76 N. 
J.Eq. 293; Babbitt v. Fidelity Trust 
Co., 66 A. 1076, 72 N.J.Eq. 745. 


40. See supra §§ 822, 823. 


41. Cal—In re Prescott’s Estate, 
145 Pie 8957" 179)-Cal.: 192" —Browm Vv. 
Lee, 175 P. 907, 88 Cal.App. 242. 


Hawaii.—In re Holloway’s Estate, 
28 Hawaii 329. 


geelliee Ee parte Moots, 217 Ill.App. 


See: 5 
62 S.E. 845, 81 S.C. 506; Cobb v. Fant, 
148.8. 959, 36° Sr 1. 


N.Y.—Woodruff v. New York, etc., 
R. Co., 29 N.E. 251, 129 N.Y. 27; Mat- 
ter of Mason, 98 N.Y. 536; Matter of 
Schell, 53 N.Y. 263; Curtiss v. Howell, 
39 N.Y. 211, 6 Transcr.App. 290; Og- 
den v. Murray, 39 N.Y. 202, 6 Transcr. 
App. 129; Disbrow v. Disbrow, 61 N. 
Y.S. 614, 46 App.Div. 111 [aff 60 N.E. 
1110, 167 N.Y.’ 606]; Duffy v. Duncan, 
32 Barb. 587 [aff 35 N.Y. 187]; Wag- 
staff v. Lowerre, 3 Abb.Pr. 411, 23 
Barb. 209; Matter of Scott, 53 How. 
Pr. 447; Moffett v. Hames, 143 N.Y.S. 
357 [aff 150 N.Y.S. 1097, 166 App.Div. 
898 (appeal dism 111 N.E. 1092, 216 
N.Y. 708)]; Meacham v. Sternes, 9 
Paige 398; Matter of Roosevelt, 5 
Redf.Surr. 623; Slosson v. Naylor, 2 
Dem.Surr. 257, 4 N.Y.Civ.Proc. 280. 


42. In re ETOSCcOvt? Hstate, 175 P. 
895, 179 Cal. 192. 


43. See cases supra notes 37, 38. 


44. In re Gloyd, 61 N.W. 975, 93 
Iowa 303; Wilder v. Hast, 96 S.W. 
1106, 29 Ky.L. 1181; Central Trust Co. 
v. Johnson, 74 S.W. 663, 25 Ky.L. 55; 
Boyd v. Hawkins, 17 N.C. 329. 


45. In re Dufill’s Estate, 206 P. 
42, 188 Cal. 536; Wilder v. Hast, 96 S. 
Ww. 1106, 29 Ky.L. 1181; Berry v. Sti- 
gall, 102 S.W. 585, 125 Mo.App. 264. 
See ‘also cases infra note 47 bale 


“The rule ordinarily is to allow five 
per cent. upon the income. But this 
rule is by no means an inflexible rule. 
In prescribing the rate of commis- 
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jurisdictions the amount of compensation to be al- 
lowed a trustee is discretionary with the court,*7 
the statute expressly so providing in some states;** 
in other jurisdictions, where the statute so provides, 
the amount is left to the court’s diseretion within 
certain limits,®® or is fixed at definitely prescribed 
sums or percentages,*’ following in some cases the 
statutory rates fixed for executors and administra- 
tors,*? unless the trust estate has not been fully ad- 
ministered ;*? and, in jurisdictions where the amount 
is discretionary with the court,** it is usually held 
that where the duties to be discharged are the same, 
the rate fixed by the statute as compensation to ad- 
ministrators and executors is a fair criterion to 
measure the value of similar services rendered by 
a trustee,#* although under the facts in a particular 
case such statutory rate may not be the controlling 
factor in fixing compensation of the trustee.*® 
question of what is a reasonable compensation to 
trustees depends largely upon the circumstances of 
each particular case,*® taking into consideration the 
responsibility incurred, the amount of ‘the estate, 
and the nature and extent of the services necessarily 
Proper elements for consideration in 
fixing compensation have been held specifically to 


The 


sions, Courts. will take into considera- 
tion the nature and character of the 
trust estate, and the time and labor 
required of ‘the trustee in the execu- 
tion of the trust. The estate in some 
cases may be of little value, and yield- 
ing but a small income, but involving, 
at the same time, a good deal of labor 
in its care and supervision, and in 
such cases five per cent. might not 
be a just and reasonable compensa- 
tion. On the other hand, where the 
income is very large, that rate might 
be considered as excessive. After all, 
it is a matter resting largely in the 
discretion of the Court, its reason and 
judgment, taking into consideration 
all the facts and circumstances sur- 
rounding the trust.’ Abell v. Brady, 
28 A. 817, 79 Md. 94, 99. 


46. Follansbee v. Outhet, 182 Ill. 
App. 213; Perkins’ Appeal, 108 Pa. 
314, 56 Am.R. 208; Carrier’s Appeal, 
79 Pa. 230; Duval’s Appeal, 38 Pa. 
112; Tidball’s Estate, 29 Pa.Super. 
363; -Walsh’s Est., 18 Pa.Dist. 214; 
Makin’s Est., 7 Pa.Dist. 126, 20 Pa. 
Co.}58ieLloydis (Est. 26 aCou2 ous 
In re Wiggins,, 2 N.B.Eq. 123. 


47. U.S.—Barney v. Saunders, 16 
How. 535, 14 L.Ed. 1047; Burr v. Mc- 
Ewen, 4 F.Cas.No. 2,198, Baldw. 154. 


Ala.—Marks v. Semple, 20 So. 791, 
ia Ala. 637; Lyon v. Foscue, 60 Ala. 


epicenter v. Cooke, 197 Ill.App. 
Ky.—Humphrey v. McClain, 292 S. 


WwW. 794, 219 Ky. 180; Central Trust 
Co. v. Johnson, 74 S.W. 663, 25 Ky.L. 
50% wOftutt iv. Divine? 53) -Saw., 88th 


Fleming v. Wilson, 6 Bush 610. 


Md.—Abell v. Brady, 28 A. 817, 79 
Mad. 94; PURE ce eer v. Winder, 3 Gill 
& J. 31 


Mass. Oh een v. Joy, 16 Mass. 221. 


N.J.—Babbitt v. yey. Trust Co. 
66 A. 1076, 72 N.J.Eq. 745. 


N.Y.—Wagstaff ov. Lowerre, 23 
Barb. 209. 
N.C.—Boyd v. Hawkins, 17 N.C... 


329, 


Pa.—In re Taylor’s Estate, 126 A. 
809, 281 Pa. 440; In re Harrison, 66 A. 
354, 217 Pa. 207; Bosler’s Hstate, 29 
A. 57, 161 Pa. 457; Perkins’ Appeal, 


4 
7 
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include the value of the property,‘® the size of the 
income whether large or small,*® the amount of in- 
terest earned,®® the nature®+ and value of services 
rendered,°? the usual price of such services or the 
amount reasonably contemplated,°* the ability of the 


108 Pa. 314, 56 Am.R. 208; Wagner’s 
Appeal, 3 Walk. 130; Barclay’s Ap- 
peal, 2 Walk. 17; Tidball’s Estate, 29 
Pa.Super. 363; Bullitt’s Hst., 24 Pa. 
Wink 149; Freed’s Estate, 4 Pa.Dist. 
oe 

N.B.—Walker v. Bishop of St. John, 
[1929] 4 Dom.L.R. 15. 


Ont.—Re Anderson, (Ont.) [1925] 1 
Dom.L.R. 371; Re Toronto Harbour 
Com’rs, 28 Grant Ch. 195; In re Co- 
bourg Town Trust, 22 Grant Ch. 377. 


{a] Allcwances under usual cir- 
cumstances held proper.—(1) Seven 
and one-half per cent on income, evi- 
dence showing such allowance to be 
common. In re Duffill’s Estate, 206 P. 
42, 188 Cal. 536. (2) Five per cent 
on income. Wilder v. Hast, 96 S.W. 
1106, 29 Ky.L. 1181; Abell v. Brady, 
28 A. 817, 79 Md. 94; Kilpatrick v. 
Robert, 212 S.W. 884, 278 Mo. 257; 
Savage v. Sherman, 24 Hun 307 [mod 
on other grounds 87 N.Y. 277]; In _re 
McKinney’s Estate, 103 A. 590, 260 Ia. 
123;- In re-Bosler,.29.A.\/57,, 161 Paz 
457; In re Hemphill, 1 Pars.q.UCas. 
(Pa.) 30; Barton’s Estate, 1 Pars.Eq. 
Cas. (Pa.) 24. (3) Five per cent on 
principal. Jagode’s Estate, 7 Pa.bDist. 
&Co. 405. (4) Five per cent on rents 
collected. Williams v. Mosher, 6 Gill 
(Ma.) 454; In re Brennan’s Will, 166 
ING BT Oue edd ONGYee OOF 2105) EVE Der: 
cent on taxes paid by tenants. In re 
McCallum, 60 A. 903, 211 Pa. 205. (6) 
Five per cent on disbursements. 
Greening v. Fox, 12 B.Mon. (Ky.) 187. 
(7) Two and one-half per cent on 
sales of real estate. Duval’s Appeal, 
88 Pa. 112; Shunk’s Appeal, 2 Pa. 
304. 


{b] Allowances under unusual cir- 
cumstances heid proper.—(1) Lump 
sum, large estate. In re Dunlap’s Es- 
tate, 2 P.(2d) 1045, 38 Ariz. 525; In 
re Willard’s Estate, 290 P. 897, 107 
Cal.App. 672; In re Whitney’s Estate, 
248 P. 754, 78 Cal.App. 638; Purdy v. 
Johnson, 248 P. 764, 78 Cal.App. 310; 
Dunne vy. Cooke, 231 Ill.App. 281; Fol- 
lansbee v. Outhet, 182 Ill App. 213; 
Elfreth+v. Allen, 150 A. 561, 106 N.J. 
Eq. 263; In re Van Riper’s Estate, 107 
A. 55, 90 N.J.Eg. 217; Leach v. Cowan, 
140 S.W. 1070, 125 Tenn. 182, Ann.Cas. 
1918C 188. (2) Lump sum in excess 
of usual rate, successful management. 
Humphrey v. McClain, 292 S.W. 794, 
219 Ky. 180; In re Ashman’s Estate, 
67 A. $41, 218 Pa. 509; In re Vastine, 
42 A. 1038, 190 Pa. 443; Freed’s Es- 
tate, 4 Pa.Dist. 98, 36 Wkly.N.C. 88. 
(3) Lump sum for necessary services 
where property valueless and no in- 
come. 2e Prittie Trusts, 13 Ont.Pr. 
19. (4) Lump sum at less than usual 
rate of two and one-half per cent on 
sale, exorbitant claim delaying settle- 
ment. Carrier’s Appeal, 79 Pa. 230. 
(5) Lump sum in addition to com- 
missions on income to resigning trus- 
tee after fourteen years’ service. 
Matter of Gill, 47 N.Y.S. 706, 21 Misc. 
281, 2 Gibb.Surr. 244. (6) Lump 
sum, small for nominal service. Re 
Benson-Hines London Hotel Co., Ltd., 
(Ont.) [1926] 4 Dom.L.R. 776. (7) 
Ten per cent on principal, small es- 
tate, great care and risk. Marsteller’s 
Appeal, 4 Watts (Pa.) 267. (8) Five 
per cent on principal and five per cent 
on income, long service on estate 
deeply involved. Fisher v. Fisher, 87 
SSE 113; sli7i0), N-C2 3:78... 109): Houreper 
cent on principal and four per cent 
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not usually, the 


on income, managing business six 
years. \Eilfreth yv.+ Allen, 160, Ax. S64; 
106 N.J.Eq. 263. (10) Two and one- 
half per cent on principal, six months’ 
service. Freed’s Estate, 4 Pa.Dist. 98, 
36 Wkly.N.C. 88. (11) One and one- 
half per cent on principal, small es- 
tate, considerable to do for long term. 
Luken’s Appeal, 47 Pa. 356. (12) One 
and one-quarter per cent on principal, 
reduced from two and one-half per 
cent in consideration of seven per cent 
on income already received. Hemp- 
hill’s Estate, 9 Phila. (Pa.) 486. (13) 
One per cent on increase of principal, 
where full commissions as executor 
had already been allowed. In re 
Troughton, 174 N.Y.S. 517, 187 App. 
Div. 928. (14) Five per cent on 
receipts and five per cent on disburse- 
ments, unusual trouble and annoy- 
ance. Woodruff v. Snedecor, 68 Ala. 
437. (15) Five per cent on income in 
addition to commissions paid agent. 
Casely’s Estate, 23 Pa.Super. 646. 
(16) Five per cent income and lump 
sum, successful administration of 
large estate. In re McCaskey’s Es- 
tate, 160: A.707, 307% Pa. 172. (7) 
Five per cent on distributed income 
and two per cent on corpus, litigation 
involved. Loud v. St. Louis Union 
Trust Co., 281 S.W. 744, 313 Mo. 552. 
(18) Five per cent on income and one 
and one-half per cent on principal, low 
rate on principal because not changed 
and because fullrate onincome. Cen- 
tral Trust Co. v. Johnson, 74 S.W. 
663, 25 Ky.L. 55. (19) Four per cent 
on principal and five per cent on in- 
come, long and difficult service. In 
re Taylor’s Estate, 126 A. 809, 281 Pa. 
440. (20) Three per cent on income, 
large estate and no trouble. Harri- 
son’s EHst., 15 Pa.Dist. 117. (21) One 
per cent on income, large estate, little 
work. In re Dorrance, 40 A. 149, 186 
Pa. 64. (22) One per cent on sales 
aggregating large sum for efficient 
service. Wistar’s Appeal, 17 A. 460, 
D2 Pa OG ly Ae Soke aOrh (eeenGa Sp) 
Three per cent on sales, special serv- 
ices resulting in advantageous sales. 
Comnher’s ESts. 21 Ral Dist.ad0gsenGa4d) 
Five per cent on sale, services more 
than usual. Pennell’s Appeal, 2 Pa. 
216. (25) Five per cent on sales, 
suit involved and trustee acting as 
attorney. Farmers’, ete., Bank v. 
Martin, 3 Md.Ch. 224. (26) Five per 
cent on sales, skillful management 
getting high prices. Brolasky’s Es- 
tate, 4 Pa.Dist. 218, 36 Wkly.N.C. 263. 
(27) Six per cent on sales of real 
estate, five per cent on sales of per- 
sonal estate, one and one-quarter per 
cent of first mortgages, labor more 
than ordina /y. Appeal of Dunlap, 14 
A. 262, 10 Pa.Cas. 433. 


[ec] Allowances held not proper.— 
(1) Three per cent on principal and 
five per cent on income of large estate. 
Re Hughes, 43 Ont.L. 594. (2) Lump 
sum disproportionate to size of estate. 
Dunne v. Cooke, 197 Ill.App. 422. 
(3) Lump sum _ disproportionate to 
labor involved. Wiegand vy. Woerner, 
184 S.W. 596, 155 Mo.App. 227. (4) 
Ten per cent on receipts and disburse- 
ments for short service in easily made 
sales. Weisel v. Cobb, 24 S.H. 782, 118 
N.C. 11. (5) WHight per cent on sules 
of real estate. Waring v. Darnall, 10 
Gill & J. (Md.) 126. (6) Three per 
cent on corpus, trustee having already 
received as executrix three per cent 
on corpus. In re Thurston, 145 <A. 


[§ 831 


trustee to render a special service,®4 good faith in 
administering the trust,°> unexpected profit earned 
through skill of the trustee,°® the objects which the 
trust was established to attain,®* and sometimes, but 


giving of a bond by the trustee.** 


110, 104 N.J.Eq. 395. 


48. Ill—Dunne v. Cooke, 
App. 422. 


Ind.—LouiS$ville, ete., R. Co. v. Hub- 
bard, 18 N. By 6115 116 sind: 193° 


N.J.—In re Thurston, 145 A. 110, 
104 N.J.Eq. 395. 


N.Y.—In re Jones’ Estate, 238 N.Y. 
S. 753, 136 Mise. 122. 


Ont.—Re Hughes, 43 Ont.L. 594. 


[a] Real estate included as prin- 
cipal.— Under a statute allowing com- 
missions ®n money received and paid 
out, amended to include real estate as 
money, testamentary trustees are en- 
titled to one half of legal commissions. 
on value of real estate received by 
them, and such real estate may be 
considered in determining whether the 
principal of any trust fund exceeds 
one hundred thousand dollars. In re 
Keane, 162 N.Y.S. 856, 97 Misc. 213. © 


49. In re New Jersey Title Guar- 
antee & Trust Co.,, 75°A. 232, 76 N.J- 
Ea. 293. 


50. In re May’s Estate, 196 S.W. 
1039, 197 Mo.App. 555. 


51. See cases infra this note. 


[a] Inactive in management.—The 
fact that the gross sales of a business 
during a testamentary trusteeship of 
seven years, the salaries paid to bene- 
ficiaries as officers, and the gross 
rental value of real estate, constituted 
avery large sum, should not be used 
as a basis for determining the amount 
of compensation to be awarded the 
trustee, where he took no active part 
in the business or in shaping its 
policy, and took no part in manage- 
ment of the real estate. Dunne v. 
Cooke, 197 Ill.App. 422. 


[b] UWnusual services. — Where 
trust is created, which contemplates 
performance of services not ordinarily 
required of trustee, his compensation 
may in court’s discretion be increased 
accordingly. Grantham v. O’Riorden, 
138 N.E. 908, 244 Mass. 472. 


52. McGee v. Newton Burial Park, 
ton ee 290 S.W. 644 [cert 291 S.W. 


197° BME 


53. Humphrey 


(94 219) Kye 180: 
54 See case infra this note. 


[a] Lawyer-trustee. — While a 
trustee is not entitled to an allowance 
for strictly legal services, he is en- 
titled to compensation for his labor, 
care, and responsibility, and in de- 
termining what is just compensation 
the court may take into consideration 
the fact that he is an able and’ ex- 
perienced lawyer. Follansbee' v. 
Outhet, 182 Ill.App. 213. 


55. Dunne v. Cooke, 
422. 


56. 
W. 794, 219 Ky. 180; Brolasky’s Hs- 
tate, 4 Pa.Dist. 218, 36 Wkly.N.C. 26%. 


v. McClain, 292 S.W. 


197 Ill.App. 


pent Dunne vy. Cooke, 197 IllLApp. 
58. See case infra this note. 
fa] Ordinarily, giving of bonds 


does not enter into question of com- 
pensation, at least eo nomine. {[t is 
otherwise, however, in an estate at- 
tended with more than ordinary com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Humphrey v. McClain, 292 S. - 


§§ 831-832] 


A distinction is sometimes made between responsi- 
bility of the trustee and his trouble incurred in man- 
agement as a basis for compensation, responsibility 
being compensated by an unvarying rate per cent, 
regardless of the size of the property, and trouble in 
management receiving a varying scale of compensa- 
tion, graduated to the cireumstances.5® The amount 
of compensation is determined by the law in force 
at the time of the accounting.*° It cannot be based 
on property with which the trustee has not charged 
himself in his account,®! nor upon an increase in 
value of the trust estate, resulting indirectly from 
services of the trustee to another than the trust es- 
tate and for which he has been paid.*? The amount 
allowed a trustee for compensation is, of course, the 
same in one court as in another of the same juris- 
diction.®* 


[§ 832] (2) Effect of Terms in Instrument or 
Agrecement®*—(a) In General. If the instrument 
creating the trust fixes the compensation,®® or de- 
elares that none is to be received,®® or where the trus- 
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tee, previous to his acceptance of the trust, makes 
a valid and binding agreement with the cestui que 
trust as to the compensation which he is to receive,°* 
the compensation fixed by the instrument, or by such 
agreement, will be the rule of allowance to the trus- 
tee, and cannot be inereased or reduced by the 
court,®® subject only to the rules of judicial construe- 
tion of the instrument in doubtful cases,®® and to 
the further rule that an attempt to regulate by will 
the jurisdiction of the courts of the state is ineffec- 
tive to change the statutory provisions with refer- 
ence thereto.‘° A compensation agreement between 
a trustee and cestui que trust must be proved to be 
fair and reasonable; if inequitable, such an agree- 
ment cannot be sustained, even though no actual im- 
position is shown.’ A trustee whose duty under 
the will is to account for the “net income realized 
from the estate” cannot be allowed on his accounting 
for a sum which the beneficiaries agreed that he 
might retain for his services in addition to his com- 
missions, unless such sum was to pay for extra serv- 
ices.7? 


plications, and where the bond re- 
quired is large in amount. Dunlap v. 
Hilton, 14 A. 262, 10 Pa.Cas. 433. 


59. In re Stevenson, 4 Whart. (Pa.) 
98, 104. 


“The responsibility which is in- 
curred by the receipt and disburse- 
ment of money, is a legitimate sub- 
ject of compensation, and an un- 
varying rate per cent., without regard 
to the magnitude of the sum, will 
always be a just measure of it, be- 
cause the responsibility increases in 
proportion to the amount. It is con- 
Sequently susceptible of a uniform 
measure, which we think may be rea- 
sonably put at two and a half per 
Not so the compensation of 

The settlement of a very 
large estate may be the business of a 
few days, while that of a very simall 
one may occupy aS many years; and 
the compensation for all beyond the 
responsibility ought to be graduated 
to the circumstances.” In re Steven- 
son, supra. 


[a] That trustees lessened their 
responsibility by consulting the bene- 
ficiaries from time to time as to the 
management of the trust affairs, and 
by making applications for the advice 
of court, does not justify a reduction 
of compensation. Re Hughes, 43 Ont. 
L. 594. 


60. In re Keane, 162 N.Y.S. 856, 97 
Misc. 213. 


[a] Where accounting went back 
to 1883 and an act of the legislature 
was passed in 1892, changing the rate 
of compensation of testamentary 
trustees, it was held that such trus- 
tees were entitled to full commissions 
under the act of 1892, not only as to 
income received and disbursed after 
the passage of the act, but also as to 
income received and disbursed prior 
to the passage of the act. Naylor v. 
Gale, 25 N.Y.S. 934, 73 Hun 53. 


61. See case infra this note. 
fa] Commissions on sale of mort- 


‘gaged property.— Where a trustee sold 


trust property subject to a mortgage 
and did not charge himself in his ac- 
count with the gross value but only 
with the equity received above the 
mortgage, he cannot be allowed com- 
missions on the gross value. Moffett 
v. Eames, 143 N.Y.S. 357 [aff 150 N.Y. 
S. 1097. 166 App.Div. 898 (appeal dism 
111 N.E. 1092, 216 N.Y. 708)]. 


Waiver by trustee see supra §§ $09, 


810. 
62. See case infra this note. 
fa] Trustee serving also as bank 


president.—A trustee is entitled to a 
commission on property constituting 
the trust as of its value when he took 
it over, and not its enhanced value at 
the termination of the trust period, 
the trust property consisting of bank 
stock, and its enhanced value due to 
the trustee’s services as bank presi- 
dent for which he had been paid. 
Williams v. Bond, 91 S.E. 627, 120 Va. 
678. 


63. Farmers’ Loan & Trust Co. v. 
Turner, 151 N.E. 439, 242 N.Y. 240 [re- 
mittitur am 152 N.H. 444, 242 N.Y. 
601). 


64. Cross references: 
Cotrustees see infra § 836. 
Successive trustees see infra § 837. 
Trustee acting ag executor see infra 


§ 838 
65. Ark.—Biscoe v. State, 23 Ark. 


592 


oO 
CaJ.—In re Whitney’s Estate, 243 P. 
754, 78 Cal.App. 638. 


Ky.—Schriver v. Fromme], 210 S.W. 
165, 183 Ky. 597; Gossom’s Adm’r v. 
Gossom, 133 S.W. 1162, 142 Ky. 118. 


Md.—Mitchell v. Holmes, 1 Md.Ch. 
287. 
Mo.—Oppliger v. 


348 


App. 3 


N.Y.—In re Schell, 53 N.Y. 263; 
Meacham vy. Sternes, 9 Paige 398. 


S.C.—Charleston Coliege v. Willing- 
ham, 34 S.C.Eq. 195. 


Tex.—Seeligson v. G. C. Gifford & 
Co., (Civ.App.) 100 S.W. 213; Sorrell 
v. G. C. Gifford & Co., (Civ.App.) 100 
S.W. 212; Bolton v. G. C. Gifford & 
Co., 100 S.W. 210, 45 Tex.Civ.App. 140. 


fa] Testator hag right to provide 
for more liberal compensation to trus- 
tees than the law would give them 
apart from the will. Turnbull v. 
Pomeroy, 3 N.E. 15, 140 Mass. 117; 
Willis v. Kibble, 1 Beav. 559, 17 Eng. 
Ch. 559, 48 Reprint 1057. 


{b] Testator indirectly stipulates 
that certain costs of administration 
shall not be deducted from _ the trus- 
tee’s compensation when he makes 
other provisions in the will for them. 
Robinson’s Hst., 80 Pa.Dist. 121. 


Sutton, 50 Mo. 


{| 66. Meacham y. Sternes, 9 Paige 
(N.Y.) 398. 


67. Conn.—Kendall v. New Eng- 
Jand Carpet Co., 13 Conn. 383. 


Ky.—Louisville Trust Co. v. War- 
ren, 66 S.W. 644, 23 Ky.L. 2118. 


pe Nee v. Pierce, 130 Mass. 


Mo.—Ladd v. Pigott, 114 S.W. 984, 
215 Mo. 361; Marshall v. St. Louis 
Union Trust Co., 236 S.W. 692, 209 
Mo.App. 13. 


SO Ge a, v. Sternes, 9 Paige 


68. In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 6388; Hoffman v. 
Jones, 7 Tenn.Civ.App. 392; Heron v. 
Moffatt, 7 Ont.Pr. 438. 


fa] Percentage of proceeds of sale. 
—Where a trust deed conveyed to the 
trustees a certain certificate of stock 
and other property real and personal, 
and directed them immediately after 
the death of the grantor ‘to transfer 
and deliver to” A the certificate of 
stock, “and convey for the best prices 
that can be obtained” the other prop- 
erty, real and personal, and, after re- 
taining as compensation for their 
trouble five per cent on the proceeds 
of all such sales, as well as all costs 
and charges, to distribute the net pro- 
ceeds between certain persons named, 
it was held that the trustees were not 
entitled to commissions on the certifi- 
eate of stock transferred and deliv- 
ered by them to A. It wasa mere do- 
nation, a gratuity, from which no pro- 
ceeds were received by the trustees. 
Charleston College v. Willingham, 34 
S.C.Eq. 195. 


69. See infra § 833. 
70. See case infra this note. 
{a] Testamentary provision that 


the amount of compensation of trus- 
tees should be approved by the su- 
preme court is ineffective so far as it 
attempts to regulate by will the ju- 
risdiction of the courts of the state. 
In such case, compensation will be de- 
termined by the superior court having 
jurisdiction. Freeman v. City of 
Providence, (R.I.) 110 A. 644. 


Jurisdiction see infra § 846. 
71. Boyd v. Hawkins, 17 N.C. 329. 


72. Matter of Young, 44 N.Y.S. 
585, 15 App.Div. 285 [aff 57 N.H. 1129, 
LG OLIN Yeon Ooale 
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[§ 833] (b) Construction and Operation. A tes- 
tamentary declaration prohibiting’® or granting and 
fixing the amount of compensation for particular 
services is construed not to prohibit a proper allow- 
ance for other services by the trustee in the line of 
his duty;7* and, following the general rule that 
the general intention of the testator must prevail 
over a part inconsistent therewith or repugnant 
thereto,’?® the court may disregard the directions as 
to compensation where compliance therewith would 
defeat the testator’s general intent;*® but the trust 
is not imperiled by showing merely that the trustees 
are dissatisfied and demand more pay.*’ <A provi- 
sion in a will allowing the trustee a fixed percentage 
of the net income requires deduction of taxes from 
income before making the allowance,‘® and a will al- 
lowing a fixed percentage of income is construed to 
mean net income, bringing it within the operation of 
this rule.7® 


[§ 834] (c) Reasonable Compensation. Where 
the trust instrument provides that the trustee shall 
have a reasonable compensation for his services, he 
is not confined to the statutory allowances ;®° but his 
compensation is to be adjusted at what shall be de- 
termined, upon judicial investigation, to be reason- 
able under the circumstances, without regard to the 
statute,®! and, where the will fixes compensation of 
the trustee for a definite term, he is entitled only to 
reasonable compens:tion for services rendered after 
the term has ended.*? Where provision is made in 
the trust instrument for a reasonable compensation 
to be fixed by the trustees themselves, the amount 
they fix is subject to revision by the court,®* and 
when in such case the trustees submit the amount 


73. See case infra this note. 
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178 N.E. 314, 40 Ohio App. 282. 


[§§ 933-835 


of their compensation to arbitrators and agree to be 
bound by their award, they may not charge in ex- 
cess thereof.4 


[§ 835] (8) Extra Compensation.*® Tor services 
of an extraordinary character, rendered by a trus- 
tee, outside his duties as such, extra compensation 
may be allowed beyond the usual amount for re- 
ceiving and disbursing trust funds,*® unless, in ju- 
risdictions where reasonable compensation in the 
court’s discretion is the rule, it appears that the al- 
lowance already made sufficiently compensates the 
trustee for such services.*7 Where there is no show- 
ing of extraordinary services rendered, compensa-_ 
tion on the ordinary commission basis only is allow- 
ed.*8 Statutes providing for the allowance to trus- 
tees of the same commissions as are allowed execu- 
tors and administrators have been held to apply to 
commissions for extraordinary services and to the 
mode for ascertaining the amount thereof,®® and 
commissions for such services are not double com- 
missions within the prohibition of the statute ap- 
plicable to a continuing trust under titles of execu- 
tor and trustee.°° Even where a trustee’s compen- 
sation is fixed by the instrument creating the trust, 
extra compensation may sometimes be allowed for 
extra services,®! although it has been said that where 
the compensation is so fixed the consent of the other . 
parties to be affected by the increased allowance is 
necessary.°? An agreement, however, between trus- 
tee and cestui que trust for extra compensation 
therefor, entered into after the trustee had accept- 
ed the trust, is void as being without consideraticn.®* 
If the compensation fixed by the instrument is stat- 
ed therein to be in lieu of all other compensation, 


291 S.W. 499]. 


{a] Prohibition against pay for 79. James v. Echols, 39 S.W.(2d) 88. Doom v. Howard, 64 S.W. 469, 
changing investments does ast re 290, 183 Ark. 826. 23 Ky.L. 884. 
hibit commissions on original invest- 
ment. Schloss v. Schloss, 159 A. 745,| ®% In re Schell, 53 N.Y. 268. _{a] Writing letter to a _corpora- 
162 Md. 346. - ah Compher v. Browning, 76 N.E. Sion directing: to whom certificate of 
: 78, 219 Ill. 429, 109 Am.S.R. 346; | Stoc elonging to trust estate should 
74. Thomas v. Thomas, 53 So. 630, In re Schell, 53 N.Y. 263; Meacham v. | be made out is not an extraordinary 
97 Miss. 697. Sternes, 9 Paige (N.Y.) 398; City | Service by the trustee. Lindsay V. 
75. See Wills [40 Cyc 1393]. ees of Maulson, 3 Ch.Chamb. (Ont.) pichotaean) 57 N.W. 171, 98 Mich. 


76. Smith v. Stover, 262 Ill.App. 
440, 
“1 do not mean to indicate by any- 


thing that I have said that I am of the 
opinion that the court is bound by 


708, 280 Ill. 534. 


7 Ind.App. 375. 


82. Muhlke v. Tiedemann, 117 N.E. 89. 


83. Ross v. Conwell, 34 N.E. 


: In re Ena, 24 Hawaii 414, 418 
{cit Cyc]; Cunningham v. Cunning- 
ham, 62 S.E. 845, 81 S.C. 506. 


17 Pa.Dist. 


G52, 
90. Kerrigan’s Est., 


the provisions in the trust deed as to S F ¢ 893, 836 Pa.Co. 57. 

the amount of compensation. I think ei Aca Vp Bostwick, 01 20.0125 88 sh Bi 

the court may, where it appoints a . iscoe v. State, 23 Ark. 592, 
trustee, if mecessary to secure a 85. Extraordinary services  en- {a] Extra duties required by new 


proper trustee, award compensation 


as may be fairly adequate notwith- | see Supra § 813. 


titling trustee to extra compensation 


agreement.—When the agreement 
creating an express trust provides 


standing the provisions of the trust 
instrument.”” In re Battin, 104 A. 434, 
435, 89 N.J.Eq. 144 (holding in a case 
where it had been difficult to get in- 
dividual trustees who were responsi- 
ble, that the court might appoint a 
trust company). 


[a] If services of competent and 
efficient men cannot be procured for 
compensation fixed by deed, and the 
faithful execution of the trust is like- 
ly to fail for want of the services of 
such persons, it would be competent 
for a court of chancery, having juris- 
diction of the trust, upon a proper ap- 
plication, to make an order for addi- 
tional compensation. Biscoe y. State, 
23 Ark. 592. 


77. Smith yv. Stover, 262 Ill.App. 
440. 


78. In re Kachelmacher’s Estate, 


Increased compensation under un- 
usual circumstances see supra § 831. 


86. Ala.—Grimball v. Cruse, 70 
Ala. 534. 


Hawaii.—In re Wichman’s Estate, 
27 Hawaii 780. 


Ky.—Clark v. Anderson, 13 Bush 
ahi 


N.Y.—Lent v. Howard, 89 N.Y. 169 
[rev 25 Hun 60]; Matter of Froelich, 
107 N.Y.S. 1738, 122 App.Div. 440 [aff 
85 N.E. 1410, 192 N.Y. 666]; In re 
Berri, 224 N.Y.S. 466, 130 Mise. 527. 


Pa.—Perkins’ Appeal, 108 Pa. 314, 
56 Am.R. 208; Lowrie’s Appeal, 1 
Grant 373. 


Ont.—Re Berkeley, 8 Ont.Pr. 193. 


87. McGee v. Newton Burial Park, 
(Mo.App.) 290 S.W. 644 [cert quashed 


that the trustee shall be compensated 
and fixes a specific sum to be paid 
as such compensation, if, by an ex- 
press agreement, new duties are re- 
quired to be performed by the trustee 
different in their nature from such as 
were required of him under the orig- 
inal agreement, a court of equity may 
allow compensation in a reasonable 
amount for the performance by the 
trustee of the additional duties re- 
quired of him by the supplemental 
trust agreement. Jarrett v. Johnson, 
74 N.E. 756, 216 Ill. 212. 


92. Southern R. Co. v. Glenn, 36 
SH. 395398) Va. SOSNM 7 


93. Carpenter 
53, 164 N.Y. 171. 


94. Clay v. Thomas, 231 S.W. 512, 
191 Ky. 685. 


v. Taylor, 58 N.E. 


For later cases, developments and changes in the luw see Annotations, same title and section number. 


§§ 835-836] 


or if bequests made to trustees are so construed,®® 
extra compensation cannot be allowed;°* nor may 
extra compensation be allowed for services included 
in the terms of an agreement fixing compensation of 
the trustee for a stated period,?* and this rule ap- 
plies equally to a substituted trustee appointed by 
the court with all the powers and duties of the origi- 
Extra compensation in addition to 
commissions allowed by law, if demanded, must be 
passed upon by the court,®® and whether any extra 
allowance shall be made depends on the cireumstanc- 
es of each case as they may then exist.+ 


[§ 836] 6. Cotrustees.2, In some of the jurisdic- 
tions where a just and reasonable compensation in 
the court’s discretion is allowed, a single allowance 
of what is reasonable for managemen:z of the trust 
is divided among all trustees in proportion to the 
actual services rendered ;* in others, the principle of 


nal trustees.°§ 


95. In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 6388. 


96. See cases supra notes 94, 95. 


97. Henry v. Hilliard, 73 S.E. 98, 
PG IN. ©. baz. 


98. Southern R. Co. v. Glenn, 36 S. 
BH. 395, 98 Va. 309. 


99. Sartor v. Newberry Land & Se- 
curity Co., 88 S.E. 467, 104 S.C. 184. 


1. See Parker v. Hill, 69 N.E. 336, 
185 Mass. 14; Blake v. Pegram, 101 
Mass. 592; Dixon v. Homer, 2 Mete. 
(Mass.) 420. 


2. Cross references: 


Agreement of trustee as binding co- 
trustee see supra § 807. 


Connivance in claim against trust 
estate see infra § 841. 


Death of one cotrustee see infra 8 
844. 


Jurisdiction to settle disputes be- 
tween cotrustees see infra § 846. 


Liability for compensation paid Co- 
trustee where both trustees guilty 
of breach of trust see supra § 532. 


3. Kilpatrick v. Robert, 212 S.W. 
884, 278 Mo. 257. 


4 Stevenson v. Moeller, 152 A. 889, 
891, 112 Conn. 491; Hayward v. Plant, 
119 A. 341, 345, 98 Conn. 374. 


“The practice in our courts of pro- 
bate has been to award just and rea- 
sonable compensation for such serv- 
ice. No instance has arisen in this 
court where that practice has been 
questioned. Compensation to an 
exeeutor or other person acting in a 
trust capacity, based upon a unitary 
service, does not commend itself to 
us as practical, or wise and fair, or as 
capable of a reasonable determination 
by a court. The service of each of 
several executors may be especially 
valuable to an estate. The total serv- 
ice, if performed by a single executor, 
does not measure the services of sev- 
eral executors. Nor could the service 
of the single executor in the compli- 
cated estate ever be proved with any 
reasonable accuracy where several— 
in this case five executors—had 
served.’’ Hayward v. Plant, supra. 


‘It will often follow from this 
method of fixing the compensation of 
several trustees upon the basis of 
the services of each that the aggre- 
gate cost of managing the estate will 
be greater than if a single trustee 
were appointed, but this is a circum- 
stance inherent in the principle we 
adopt, and results from the manner in 
which the trust is created. It may 
be that a better arrangement of the 
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bility involved.® 


work of managing the trust might 
result in such a division of that por- 
tion of it where the judgment and dis- 
cretion of all the trustees is not 
requisite as to demand a less ex- 
penditure of time and effort by some 
at least of them, and so reduce the 
amount they could fairly charge 
against the estate, and, if a regard 
for the promotion of the best interest 
of the estate makes such a course rea- 
sonable, it is the duty of the trustees 
to adopt it.” Stevenson v. Moeller, 
supra. 


{a] Allowances held reasonabie.— 
An allowance to each of four trustees 
of a forty-five hundred dollar fee for 
services for a year was justified in an 
estate of one million dollars yielding 
a gross income of ninety-nine thou- 
sand dollars in a year, where the 
value of the estate had increased and 
all trustees were active in manage- 
ment and giving full time. Stevenson 
v. Moeller, 152 A. 889, 112 Conn. 491. 


5. Re Anderson, (Ont.) [1925] 1 
Dom.L.R. 371. 


6 See cases infra this note. 


fa] In New York (1) under Code 
Civ. Proc. § 2753, providing separate 
full commissions for cotrustees where 
the “gross value of principal of estate 
or fund accounted for’? exceeds one 
hundred thousand dollars, separate 
commissions in full are not allowed 
where the principal is less than one 
hundred thousand dollars. In re Al- 
len’s Will, 142 N.E. 260, 236 N.Y. 503. 
(2) Where the entire estate of a 
decedent exceeding one hundred thou- 
sand dollars is divided into separate 
trust estates, each less than the stat- 
ed amount, separate commissions in 
full to each trustee cannot be allowed 
as each separate estate is made the 
basis of computation. Matter of 
Johnson, 63 N.E. 63, 170 (N.Y. 139; 
In re Van Schoonhoven’s Estate, 255 
N.Y.S. 435, 142 Mise. 384. (3) Sepa- 
rate commissions are not allowed 
where gross value of one hundred 
thousand dollars cannot be reached 
except by adding principal not being 
accounted for. In re Grossman’s Hs- 
tate, 156 N.Y.S. 268, 92 Misc. 656, 15 
Mills Surr. 353. (4) However, where 
the trustees are accounting for )oth 
principal and income, income cannot 
be added to principal to bring the es- 
tate within the operation of the stat- 
ute. In re Grossman’s Estate, supra; 
Slosson v. Naylor, 2 Dem.Surr. 257. 
(5) Prior to 1892, Code Civ. Proc. §§ 
2736, 2811, allowing full commissions 
for each of two or three testamentary 
trustees when the value of the per- 
sonalty of the deceased exceeds one 
hundred thousand dollars, were con- 


| Mise. 139. 


| Separate 


}amount of the 
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compensation for “unitary service” is not followed, 
but each of several trustees is entitled to reasonable 
compensation for the services he renders ;* 
where one of the trustees takes over the management 
of a particular part of the trust estate he is to be 
reasonably compensated for the care and responsi- 


and 


In jurisdictions where commissions 


at a rate fixed by statute are allowed, several trus- 
tees are usually entitled only to the compensation of 
one trustee, unless otherwise provided by statute,® 
or by the trust instrument;7 and where the will al- 
lows a double commission to trustees for services as 
executors and trustees, the fact that one of the trus- 
tees had received his share of the executors’ commis- 
sion 1s immaterial.® 
between the trustees themselves, as to the division of 
the pay allowed them, the compensation should be ap- 
portioned among them upon the principle of a quan- 


In the absence of an agreement 


strued as applying only to the per- 
sonalty for which the trustee was ac- 
counting, so that where income only 
was being accounted for, and was less 
than one hundred thousand dollars, 
separate commissions could not be al- 
lowed even though the principal of 
the estate was more than that amount. 
In re Potter’s Ex’rs, 27 N.E. 475, 126 
N.Y. 285; In re Willets, 19 N.E. 690, 
112 N.Y. 289, 665. (6) An amend- 
ment passed in 1892, allowing sepa- 
rate commissions ‘‘on principal and 
income” ‘‘where the value of the per- 
sonal estate of the decedent amounts 
to one hundred thousand dollars or 
more, over all his debts’? was con- 
strued to allow separate commissions 
in all cases where the principal was 
one hundred thousand dollars or more. 
Naylor v. Gale, 25 N.Y.S. 934, 73 Hun 
53.. (7) In 1893 Code Civ. Proc. §§ 
2735-2741 were repealed and § 2736 
was incorporated into new § 2730. 
Section 2811, making § 2736 apply to 
testamentary trustees, remained. It 
was held that § 2736 as amended was 


| repealed, and that what was incorpo- 


rated into new § 2730 was the old un- 
amended § 2736, and that separate 
commissions on income should not be 


|}allowed unless the-income was. one 


hundred thousand dollars or over. In 
re Holbrook’s Est., 78 N.Y.S. 972, 39 
(8) The Holbrook case, 
supra, was disapproved and it was 
held that § 2736 as amended was in- 
corporated into new § 2730, and that 
commissions on income 
should be allowed in full where the 


| principal, exclusive of the debts, ex- 


ceeded one hundred thousand dollars. 
In re Hunt’s Estate, 83 N.Y.S. 652, 41 
Mise. 72. (9) Under the revision of 
1914, Code Civ. Proc. § 2753, the gross 
value of the principal estate is the 
determining. factor as to whether or 
not two testamentary trustees shall 
each be entitled to full commissions 
on the principal and income; the 
income being imma- 
terial. In re Grossman’s Hstate, 156 
N.Y.S. 268, 92 Mise. 656, 15 Mills Surr. 
353. 


7. See case infra this note. 


[a] Discretionary power of trus- 
tees.— W here the compensation of one 
of the trustees under a will was con- 
fided, by the testator, to the discre- 
tion of the other trustees, and it was 
held that while the trustees continued 
to exercise this discretionary power 
in good faith, the court had no right 
to interfere to control its exercise. 
Hawley v. James, 5 Paige (N.Y.) 318 
[mod on other grounds 16 Wend. 61]. 


8. Merchant’s Hstate, 30 Pa.Dist. 
92. 
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tum meruit, so that each shall receive in proportion 
to the services actually rendered by him,® and this 
rule applies notwithstanding one of the trustees im- 
properly excludes another from his share in the ac- 
tive management where the latter, although object- 
ing, fails to pursue his remedy in the probate court.'° 
One trustee has no right to claim for services per- 
formed by his cotrustee,1! nor may he, by a letter to 
the testator before making the will written solely in 
his own behalf, bind his cotrustee by statements as 
to rates to be charged for their services.?? 


[§ 837] 7. Successive Trustees.1 Each succes- 
sive trustee is not entitled to the same rate of com- 
pensation, but the claim of each for compensation 
must be considered with reference to the rights of 
the others, the estate being administered as an en- 
tirety;'+ nor does the rule limiting compensation 
of a testamentary trustee nominated by the testator 
to the amount fixed by him apply to a substituted 
trustee appointed by the court who takes the burden 
to oblige the beneficiaries.1> As a rule trustees ap- 
pointed as successors cannot claim commissions on 
the trust fund received from their predecessors,?® 
although in New York the decisions are conflicting,?* 
or on income added to the principal when commis- 
sions thereon have already been deducted;1® but, 
under a statute allowing commissions on principal 
and income paid out, they are entitled to commis- 
sions on distribution of estate to beneficiaries.19 A 
waiver of compensation by one trustee inures to the 
benefit of the beneficiaries and not to the benefit of 
his successor ;?° but waiver by a trustee of his right 
to compensation does not preclude his successor from 
elaiming pay for his own services.?1_ Where the 
substituted trustees are the appointees and officers 


9. Huggins v. Rider, 77 Ill. 360; 
Matter of Willett, 2 N.Y.S. 665, 6 Dem. 
Surr. 435, 15 N.Y.Civ.Proc. 284. 


10. Howard v. Hunt, 166 N.E. 568, 
267 Mass. 185. 


11. Huggins v. Rider, 77 Ill. 360. 


[a] Cotrusteeg of defaulting trus- 15. 
tee, who rendered no services to the] Pr, 264 
estate, are not entitled to commissions 16 
on the income collected and not ac- : 
counted for by the defaulting trustee. LT 


LOLS. 


Lafferty’s Estate, 5 Pa.Dist. 75, 17 Pa.| 79 [b] 
Co. 401. 18. 
12. See supra § 807. 19 


13. Cross-references: 


Extra compensation to substituted 
trustee see supra § 835 


Resigning trustee see infra § 843. Lives 


Waiver by trustees generally see] Picher, 227 
supra §§ 809, 810. 22. 


14. In re Leavitt, 97 P. 916, 8 Cal. 23 
App. 756; Gibson’s Case, 1 Bland 1 
(Md.) 138, 17 Am.D. 257; Re Commer- 
cial Bank of Newfoundland, 9 New- 
foundl. 499, 500. 


“Where an estate has been adminis- a 
tered by successive trustees it would 
be inequitable, in determining com- 
pensation, merely to consider what 
sum each trustee has collected, for the 
major portion of the assets might 
have been collected in a comparative- 
ly short period by one, while many im- 
portant matters incidental to the 
winding up, involving much difficulty 


App. 756, 


202 Pa. 389. 


223 Pa. 526. 


pra § 835. 
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amongst trustees it is therefore neces- 
sary to have regard to the length of 
the period of service of each, the dif- 
ficulty and importance of the work [a] 
performed and its value to the credi- 
In re Commercial Bank of 
Newfoundland, supra. 


Freeborn v. Vandusen, 15 Ont. 


See supra § 825. ey, 25 Pa.Dist. 657; 
See cases supra § 825 note! 61¢- 


Bower’s Est., 12 Pa.Dist. 59. 
See supra § 825. [b] 
20. In re Leavitt, 97 P. 


21. Pennsylvania Co. for Ins. on 
and Granting Annuities v. 
S.W. 863, 206 Mo.App. 325. | 295, 


Widener v. Fay, 51 Md. 273. [ec] 
In re Scott’s Estate, 51 A. 1023, 


24, In re Scott’s Estate, 72 A. 894, | ice, 


In re Scott’s Estate, supra. 


6 In re Whitney’s Estate, 
res TAP NG2d) el LOT 


27. Applicability of rule against 
double commissions to extraordinary 
services rendered by trustee see su- 


Right of executor acting as trustee 
to commissions see Mxecutors and Ad- 


[§§ 836-838 | 


of the court, their compensation must be regulated 
by the rules ‘of court.22. Where one trustee succeeds 
another, the latter’s claim to compensation still due 
him may be established on his own accounting to the 
court, and not by petition to compel his successor to 
account,?? and where on his own accounting it ap- 
pears that he was indebted to the estate in excess of 
the amount of commissions due him, the commissions 
will be applied as a credit on the account,?* espe- 
cially where the substituted trustee, as surety for his 
predecessor, had paid his debt to the estate and tak- 
en an assignment of his commissions from him.?5 
If the prior trustee, indebted to the estate on account 
of defalcations, is also a beneficiary of the trust, his 
beneficial interest is subjected to payment of com- 
pensation for services rendered by the trustee ap- 
pointed in his place after. his removal.?° 


[§ 838] 8. Trustee Acting as Executor or Guard- _ 
jan.27 Where funds are held by one in different 
fiduciary capacities he will not be entitled to more 
than one commission for performing a single duty 
which involves no additional labor or responsibil- 
ity;*® but the fact that a trustee appointed by will 
has received compensation as executor or adminis- 
trator does not deprive him of his right to compen- 
sation as trustee, provided the duties are separate,” 
although an executor-trustee who has received more 
compensation than he was entitled to as executor 
will be denied additional compensation as trustee.?° 
Where, by the terms or true construction of the 
will, the two functions with their corresponding du- 
ties coexist, and run from the death of the testator 
to the final discharge, interwoven, inseparable, and 
blended together, so that no point of time is fixed 
or contemplated in the testamentary intention at 


[aff 18 Hun 350]; Thom v. Thom, 28 
S.E. 583, 95 Va. 413. 


Where trustees have received 
commissions on corpus of estate as 
executors, they are not entitled to an- 
other commission thereon as trustees. 
Kennedy vy. Dickey, 57 A. 621, 99 Ma. 
295; Old’s Hst., 24 A. 752, 150 Pa. 529 
{aff 8 Lanc.L.Rev. 329]; In re Hersh- 
In re Porter, 25 
Pa.Dist. 78; Horwitz’s Hst., 20 Pa.Co. 
Evans’ Hstate, 21 Lanc.L.Rev. 
(Pa.) 50; Glesenkamp’s Estate, 34 
Pittsb.Leg.J. (Pa.) 155. 


Mere transfer of an estate by 
executors to the same individuals as 
trustees cannot be considered as a col- 
lection of the fund, so as to entitle 
them to a commission as trustees. 
Kennedy v. Dickey, 57 A. 621, 99 Md. 


916, 8 Cal. 


Trustee and guardian.—Where 
a person is both guardian and trustee, 
he cannot charge full compensation 
in both capacities for the same serv- 
Blake v. Pegram, 101 Mass. 592; 
Foote vy. Bruggerhof, 21 N.Y.S. 509, 66 
Hur 406. 


(Cal. 29. Arnold v. Alden, 50 N.E. 704, 
173 Ill. 229; Matter of Gullick, 7 N.J. 


L.J. 263; In re Schliemann’s Will, 182 
N,E. 153, 259 N.Y. 497; Matter of 
Roosevelt, 5 Redf.Surr. (N.Y.) 601; 


In re Jayne’s Hstate, 16 Pa.Dist.&Co. 
51; Horwitz’s Est.,. 20. Pa.Co. 616 
(holding that trustee was estopped 
from claiming commissions on in- 


and prolonged labour, might have been Hate Sic an ome). 

left to another whose actual collec- | ™Ministrators § 2429. ; ) 

tions were trivial in amount. In the 28. Clark v. Anderson, 10 Bush 30. Lyon v. Bird, 80 A. 450, 79 N. 
apportionment of compensation | (Ky.) 99; Hall-v. Hall, 78 N.Y. 5351 J.Mq. 157. 


For later cases, developments and changes in the law see Annotatioas, same title and section number. 
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which one function should end and the other begin, 
double commissions or compensation in both capaci- 
ties cannot be properly allowed;*! but if the fair 
reading of the testamentary provision shows that at 
some time the executor is to take, hold, and manage 
the fund as trustee of a separate and separable trust 
beyond and distinet from the duties which the will 
discloses that he is to perform in his capacity as 
executor, and the separation or setting apart of 
the fund is made, or as a matter of law is to be 
regarded as made, then his right to double commis- 
sions follows as an incident.** To entitle a person 
named in a will as executor and as trustee to double 
commissions he must have actually entered upon his 
duties as trustee,** and, moreover, he is entitled to 
double commissions only on so much of the estate as 
he turns over to himself as trustee.** Double com- 
missions will not be allowed where the change of 
capacity is purely constructive and unwarranted,?> 
or where a transfer from one trust to another was 
merely a matter of bookkeeping, and no physical 
transfer of assets was involved.®® 


Compensation fixed by will’? <A provision in a 
will fixing the executor’s compensation does not ap- 
ply to his compensation as trustee in the absence 
of reference thereto,?*® but the stipulated rate con- 
trols where the will provides that it shall be in full 

- for services as executors and trustee;?® nor, in such 
case, will a separation of duties as executors and 
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trustees, and apportionment of fees, affect th» lim- 
itations in the will.*° 


[§ 839] 9. Lien for Compensation.+: A trustee, 
entitled to compensation for his services, has a lien 
on the trust property therefor;*? but he has no 
vested interest in the fund entitling him to retain 
the same after breach of condition of a bond given 
for his faithful performance of the trust,** or after 
the termination of the trust.4+ If a trustee has a 
len and the right to possession of the trust property 
after the expiration of the trust until his expenses 
with regard to it are paid, by a voluntary parting 
with the possession of it he loses his right as be- 
tween himself and a purchaser from the benefici- 
ary.*° Where the trustee, under the terms of the 
agreement with the beneficiary, has an interest in 
the fund to the extent of his compensation, it has 
been held that such interest does survive the trus- 
tee’s bankruptey giving the liquidator a right, as 
against the beneficiary, to hold the trust property ;*° 
but an interest of a trustee in the trust estate grant- 
ed to him by the trust agreement to secure payment 
of his compensation is held to be merely the interest 
of an equitable mortgagee, and not subject to at- 
tachment.#7 


[§ 840] 10. Forfeiture or Deprivation of Compen- 
sation—a. In General. Generally speaking, a trus- 
tee who neglects his duties,4S or who is guilty of 


31. In re Slocum, 62 N.E. 130, 169 
N.Y. 153; McAlpine v. Potter, 27 N.E. 
475, 126 N.Y. 285; Johnson v. Law- 
rence, 95 N.Y. 154; Matter of Hunt, 
105 N.Y.S. 696, 121 App.Div. 96; Mat- 
ter of Hitchins; 30 .N. Y.-S.” 1125;, 39 
Mise. 767, 3 MillsSurr. 438; In re 
Thompson, 1 N.Y.S. 213; Brownson v. 
Roberts, 5. Redf.Surr.. (N.Y.) 576; 
Meeker v. Crawford, 5 Redf.Surr. (N. 
Y.) 450. 


[a] Managing business.—Where a 
trustee is also acting as executor he 
is not entitled to extra compensation 
for managing the testator’s business. 
In re Hopkins’ Will, 211 N.Y.S. 128, 213 
App: Div. 395. 


32. National Savings & Trust. Co. 
v. Ryan, 49 App.D.C. 159, 262 F. 613; 
McAlpine v. Potter, 27 N.E. 475, 126 
N.Y. 285; In re Willets, 19 N.E. 690, 
112 N.Y. 289, 665; Laytin v. David- 
Son, 95) IN, Yece6s, Latte 229 Elon) 6227; 
Johnson v. Lawrence, 95 N.Y. 154; 
Hurlburt v. Durant, 88 N.Y. 121, 2 N. 
Y.Civ- Proc, 115; Matter~of. Harteau, 
110 N.Y.S. 59,-125 App.Div. 710 [rev 
104 N.Y.S. 586, 53 Misc. 201, 6 Mills 
Surr. 62, and dism 196 N.Y. 513, 89 N. 
E. 1101]; Matter of Hunt, 105 N.Y.S. 
696, 121 App.Div. 96; Matter of Garth, 
41 N.Y.S. 1022, 10 App.Div. 100; Wild- 
ey v. Robinson, 32 N.Y.S. 1018, 85 Hun 
362; In re Jackson, 32 Hun 200, 5 N.Y. 
Civ.Proc. 436; Matter of Hitchins, 80 
N.Y.S. 1125, 39 Mise. 767, 3 MillsSurr. 
438; Matter of Curtiss, 9 App.Div. 
285, 15 Misc. 545, 37 N.Y.S. 586, 1 Gibb. 
Surr.,.530. faff 41 INCY/S.: 1127, 9 App. 
Div. 627, 26 N.Y.Civ.Proc. 108]; Frame 
v. Willets, 4 Dem.Surr. (N.Y.) 368; 
Hall v. Campbell, 1 Dem.Surr. (N.Y.) 
415; Matter of Roosevelt, 5 Redf.Surr. 
(N.Y.) 601; Matter of Carman, 3 Redf. 
surrs CUN2Y..)46s 


[a] Wecessity of accounting to 
court.—(1) An accounting as execu- 
tors and a transfers of the trust fund 
to the trustees pursuant to a decree of 
a court of competent jurisdiction is 
the most satisfactory proof of the 


[65 C. J.—59] 


completion of their duties in one ca- 
pacity and the commencement of their 
duties in the other capacity, but such 
judicial decree is not the only means 
of providing that the transfer has ac- 
tually been made. Olcott v. Baldwin, 
82) N.Bk 748, 90 N.Y. 995. Laytin. wv. 
Davidson, 95 N.Y. 263; Johnson v. 
Lawrence, 95 N.Y. 154; Hurlburt v. 
Durant, $8 Ney. tal, 2 Noy Cry. eroe: 
115; Matter of Hogarty, 70 N.Y.S. 
839, 62 App.Div. 79; Matter of John- 
son, 67 N.Y.S. 1004, 57 App.Div. 494 
[mod on other grounds 63 N.E. 63, 170 
N.Y. 139, 32 N.Y.Civ.Proc. 381]; Mat- 
ter of Reed, 61 N.Y.S. 50, 45 App.Div. 
196. (2) The separation may be de- 
termined without the interposition of 
a, judicial proceeding. Hurlburt v. 
Durant, Supra. (3) Where the same 
person is both executor and trustee 
under a will, the law will adjudge the 
fund to be in his hands in the capacity 
of trustee after the time limited by 
law for the settlement of the person- 
al estate; and this rule applies ir- 
respective of whether he has or has 
not passed his final account. Abell v. 
Brady, 28 A. 817, 79 Md. 94 


[b] Time of allowance.—Although 
executors and trustees of an estate, 
directed to apply the income to the 
use of testator’s grandchildren for 
life, are entitled to double commis- 
sions, they will be allowed commis- 
sions as executors only on settlement 
of their final accounting as such, and 
the allowance of their commissions 
as trustees will be postponed until 
their first accounting as trustees. 
Matter of Tucker, 62 N.Y.S. 1021, 29 
Misc. 728, 1 MillsSurr. 374. 


83. Bemmerly vy. Woodard, 68 P. 
1017, 136 Cal. 326; Olcott v. Baldwin, 
82 N.H. 748, 190 N.Y. 99. 


[a] Where trust estate was not 
paid over by executors to themselves 
as trustees, commissions ought not to 
be allowed the trustees as such. Mat- 
ter of Irwin, 61 N.Y.S. 239, 29 Misc. 
266, 1 MillsSurr. 279. 


[b] Burden is upon executor, if 
he would claim the compensation of a 
trustee rather than that of an ex- 
ecutor, to establish the point of time 
at which such change in his official 
character took place. Bemmerly v. 
Woodard, 68 P. 1017, 136 Cal. 326. 


34. In re Magenheimer, 160 N.Y.S. 
381, 95 Mise. 73; Matter of Clinton, 
38 N.Y.S. 945, 16 Misc. 199, 1 Gibb. 
surr, 557° laff 42 INsY.S..674, 12) App: 
Div. 132]; Matter of Willett, 6 Dem. 
Surrs'4355" 20N. YS.) 1605, 8 5 oN Ye Ove 
Proc. 284. 


35. Johnson v. Lawrence, 95 N.Y. 
Se yas vy. Clark, 3 Dem.Surr. (N. 


. 


36. Leask v. Beach, 160 N.Y.S. 147, 
173 App.Div. 873. 
37. Effect of terms in instrument 


or agreement generally see supra §§ 
832-834. 


38. State Nat. Bank v. Fisher, 
(Ark.) 52 S.W.(2d) 51;. Williams y. 
Bond, 91 S.E. 627, 120 Va. 678. 


393. In re Whitney’s Est., 248 P. 
754, 78 Cal.App. 638. 


40. In re Whitney’s Est., supra. 


41. For expenses of administration 
see supra § 593. 


42. Premier Steel Co. v. Yandes, 38 
N.E. 849, 189 Ind. 307; In re Tilson- 
burgh, ete., R. Co., 24 Ont.App. 378; 
Scotland L. Assoc. v. Walker, 24 Grant 


Ch., (Ont.) 293. 
Dares Lee vy. Pennington, 7 Ill.App. 
247. . 

44. Bellinger v. Shafer, 2 Sandf. 


ChaGNEYS) oz 9 oe. 
45. Packer v. Johnson, 10 S.C.L. 1. 


46. In re Dominion Trust Co., etc., 
OY) ABO! ASB Ye 


47. Feldman vy. Preston, 160 N.W. 
655, 194 Mich. 352. 

48. Cal.—In re Thompson, 35 P. 
991,36 P. 98, 508, 101 Cal. 349. 
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bad faith,*® or who violates his obligations,®° or 
who repudiates the trust, claiming title as absolute 
owner,’! forfeits his right to compensation,®? from 
the date of his default,®°* and independent of any 
provision for compensation in the trust instrument 
If the irregularities complained of are 


itself.>+ 


D.C.—Ralston v. Easter, 43 App.D. 
Cry bills: 

Ky.—Ward v. Shire, 65 S.W. 8, 23 
I Oelle, BIA iG 


Mich.—Henderson vy. 
N.W. 153, 47 Mich. 267. 


Neb.—Baird v. Lane, 213 N.W. 512, 
115 Neb. 413. 


N.Y.—Cook v. Lowry, 95 N.Y. 103 
[mod 29 Hun 20]; In re McDowell, 
169 N.Y.S. 853, 102 Misc. 275 [mod on 
other grounds 172 N.Y.S. 658, 184 App. 
Div. 646]. 


Pa.—In re Kline’s Estate, 124 A. 
280, 280 Pa. 41, 32 A.L.R. 926; Steh- 
man’s Appeal, 5 Pa. 413; Heath’s Est., 
an Pa.Co. 270; Nagle’s Est., 12 Phila. 


Sherman, 11 


S.C.—Neely v. People’s Bank, 130 
HD d0,) Loo sic. 40- 


49. U.S.—Walker v. Beal, 19 L.Ed. 
814, 9 Wall. 743; Lewis v. Ingram, 
57 B.(2d) 463 [cert den 53 S.Ct. 16]. 


Ky.—Comingor v. Louisville Trust 
Co., 108 S.W.-950, 128 Ky. 697, 33 Ky. 
L. 58, 111 S.W. 681, 33 Ky.L. 884, 129 
Am.S.R. 322. 


Mass.—Robertson vy. Hirsh, 177 N. 
E. 676, 276 Mass. 452. 


Minn.—In re Rosenfeldt’s Will, 241 
N.W. 578, 185 Minn. 425. 


Mo.—Berry v. Berry, (App.) 218 S. 
W. 691. 


N.J.—Clark v. Clark, 101 A. 300, 
87 N.J.Hq. 504. 


Pa.—In re Reich’s Estate, 79 A. 151, 
230 Pa. 55; Fellows v. Loomis, 53 A. 
999, 204 Pa. 227; Robinett’s Appeal, 
36 Pa. 174; Berryhill’s Appeal, 35 
Pa. 245; Swartswalter’s Account, 4 
Watts 77; Mansfield’s Est., 13 Pa. 
Dist: 153) 2bafterty’s Est., 5) Pa, Dist: 
Gon tie ba,Co;, 40> 


Sask.—Proctor v. Bentley, [1930] 2 
Dom.L.R. 6. 


[a] Necessity of fraud or bad 
faith.—(1) In some jurisdictions it is 
held that only faithless trustees are 
to be visited with a loss of commis- 
sions; where they are honest, and 
their default is the result of ignorance 
or mistake alone, they are not to be 
punished by loss of compensation. 
Ellis v. Kelsey, 150 N.E. 148, 241 N.Y. 
374; Myers’ Appeal, 62 Pa. 104; Kil- 
gore’s Appeal, 8 A. 441, 5 Pa.Cas. 306; 
Hanbest’s Estate, 22 Pa.Super. 410; 
Spellbrink’s Est., 3 Pa.Dist. 807, 15 
Pa.Co. 506; Hanbest’s Est., 27 Pa.Co. 
405. (2) Thus, where a trustee, suc- 
ceeding another trustee and acting in 
good faith in the exercise of his dis- 
cretion, retains securities which come 
to his hands from the former trustee 
as assets of the trust estate, the fact 
that such securities depreciate in val- 
ue under his management will not 
deprive him of compensation for his 
services. Fahnestock’s- Appeal, 104 
Pa. 46; Madeira’s Hstate, 7 Pa.Super. 
451. (3) On the other hand, it is said 
that negligence and want of care may 
amount to a want of good faith in the 
execution of the trust as little deserv- 
ing of compensation as absolute fraud. 


Barney v. Saunders, 16 How. (U.S.) 
535, 14 L.Ed. 1047. 
[b] Rendering false account.— 


Where a trustee brings into court an 
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account of his dealings with the trust 
estate that is manifestly unworthy of 
credit, he will not be allowed compen- 


sation for his management of the 
trust property: Elmer vy. Loper, 25 
N.J.Eq. 475. 

50. U.S.—In re Polansky, 41 F.(2d) 


547; Flagg v. Mann, 9-F. Cas. No. 4,- 
848, 3 Sumn. 84. 


Hawaii.—In re Isenberg’s Estate, 28 
Hawaii 590. 


Ill. Lehman vy. Rothbarth, 42 N. 
E. 777, 159 Ill. 270; French v. Com- 
mercial Nat. Bank, 97 Ill.App. 533 
[aff 65 N.E. 252, 199 Ill. 213]. 


Minn.—Fryberger v. Anderson, 147 
N.W. 107, 125 Minn. 322. 


Mo.—Harvey v. Schwettman, (App.) 
180 S.W. 413; Newton v. Rebenack, 90 
Mo.App. 650. 


N.H.—Probate Judge v. Jackson, 58 
N.H. 458 (holding that, where the 
damage resulting to beneficiaries from 
a trustee’s breach of trust is greater 
than the benefit derived from his sery- 
ices, he is entitled to no compensa- 
tion). 


N.J.—Hoboken Trust Co. v. Norton, 
107 A. 67, 90 N.J.Eq. 314; Dufford v. 
Smith, 18 A. 1052, 46 N.J.Eq. 216. 


N.M.—H. B. Cartwright & Bro. v. 
United States Bank & Trust Co., 167 
P. 436,23 N.M. 82. 


N.Y.—Cook v. Lowry, 95 N.Y. 103; 
Matter of Welling, 64 N.Y.S. 1025, 51 
App, Divi. 355) bréears iden 65u Navas. 
1060, 58: App.Div. 639]; In re Har- 
beck’s Estate, 254 N.Y.S. 312, 142 
Misc. 57. 


PACA EEO Ce v. Sutliff, 3 Ohio St. 


Pa.—In re Hart’s Hstate, 53 A. 370, 
203 Pa. 496; Hermstead’s Appeal, 60 
Bos 423; Harris v. Silvis, 86 Pa.Super. 


PAS See tt dae a v. Lowndes, 9 S.C. 


[a] Failure to invest.—Where a 
trustee, in violation of the trust, fails 
to invest the fund, and uses it in his 
own business, he is not entitled to 
commissions. Walker v. Beal, 9 Wall. 
(U.S.) 748, 19 L.Ed. 814; McKnight v. 
Walsh, 24 N.J.EMq. 498; Lathrop v. 
Smalley, 23 N.J.Eq. 192; McKnight v. 
Walsh, 23 N.J.Eq. 186 [aff 24 N.J.Eq. 


498]; Warbass v. Armstrong, 10 N. 
J.Eq. 2638. 
[b] Improper investments.—(1) It 


is proper to withhold commissions 
from a trustee until he makes good 
a loss resulting from an improper 
investment of the trust funds by him. 
Aydelott v. Breeding, 64 S.W. 916, 111 
Key, W84ai vy 280 Iya th4A6.5 ¢2) il Bhat 
where a trustee’s conduct was not 
willfully wrong, and he has not con- 
fused accounts, or unwarrantably 
used trust moneys, and has large re- 
sources, so that the making of un- 
authorized investments could not 
prejudice the interest of the cestui que 
trust, the fact that he was subject 
to surcharge in certain respects is in- 
sufficient to defeat his right to com- 
missions. Babbitt v. Fidelity Trust 
Co., 66 A. 1076, 72 N.J.Eq. 745. 


[c] Refusal of trustee to do his 
duty until compelled is sufficient to 


trivial or have done no harm,®® or if the trustee 
acted in good faith,®* or has voluntarily made good 
the loss,°? or if, 
administration, his services have been beneficial to 
the estate,®® or where the trustee, although negligent 
‘in administering the principal, properly adminis- 


notwithstanding the trustee’s mal- 


deprive him of any right to compensa- 
tion. Lehman vy. Rothbarth, 42 N.E. 
WET. 159 MU e220): 


51. Colo.—-Pollard v. Lathrop, 
BP. 261, 12. Colo, 471. 


Mo.—O’Day v. Annex Realty Co., 
Q86NS We es 


20 


Okl.—Royer v. Dobbins, 239 P. 157, © 


111 Okl. 156. 


Pa.—Hanna v. Clark, 53 A.,.757,-204 
Pa. 145; In re Greenfield, 24 Pa. 232; 
Whiteside v. Whiteside, 35 Pa.Super. 
481. = 

R.I.—Stone v. Farnham, 47 A. 211, 
DPA MERA AEN (e 


Wis.—Fuller v. Abbe, 81 N.W. 401, 
105 Wis. 235. 


Renunciation of fees see supra § 
810. 


52. See cases supra notes 48—51. 


53. Neely v. People’s Bank of An- 
derson, 130 S.B. 550, 133 S.C. 43. 


54, In re Thompson, 35 P. 991, 36 
P. 98,-508, 101 Cal. 349. 


55. Purdy v. Johnson, 248 P. 764, 
78 Cal.App. 310; Booth v. Bradford, 
87 N.W. 685, 114 Iowa 562; Rowland 
es ae 67 N.E. 347, 183 Mass. 
(N.Y.) 353. 


[a] Failure to file caths.—The fail- 
ure of substituted and successor trus- 
tees to file oaths in the surrogate’s 
court on appointment did not prevent 
compensation to successor trustees 
subsequently filing oaths in account- 
ing proceedings. In re Jones’ Estate, 
238 N.Y.S. 753, 186 Misc. 122. 


[b] Failure to make book entries. 
—That a trustee did not make a book 
entry of commissions and counsel 
fees is immaterial as regards his right 
thereto. In re Keen’s Estate, 159 A. 
713, 306 Pa. 368. 


{c] Failure to give new bond after 
death of surety is not ground for de- 
nying compensation to a trustee who 
has faithfully administered his trust. 
pe v. Pigott, 114 S.W. 984, 215 Mo. 


56. Reid v. Dodge, 44 
Ellis v. Kelsey, 150 N.E. 
374 [motion gr 152 N.E. 
495]; In re Smith’s Esta 
475, 123 Misc. 69. 


{a] Refusing to pay taxes.—W here 
a trustee in an honest endeavor to 
protect the estate permits taxes to 
lapse and penalties to accrue, claira- 
ing that they should be paid by an- 
other, he does not thereby forfeit his 
right to compensation. Denvyir  v. 
Park, 152 S.W. 604, 169 Mo.App. 335. 


57. Pierce v. Dahlgren, 300 F. 268; 
Matter of Haskin, 97 N.Y.S. 827, 111 
App.Div. 754. 


[a] Net loss after compromise.— 
Where a compromise was made at a 
figure which resulted in loss to the 
trust estate of an amount greatly in 
excess of the compensation claimed, 
it was held that no compensation 
could be allowed. Matter of Welling, 
64 N.Y.S. 1025, 51 App.Div. 355 [rearg 
den 65 N.Y.S. 1060, 53 App.Div. 639]. 


58. Jacobus v. Munn, 37 N.J.Eq. 48 
rae on other grounds 38 N.J.Ea. 
6 , 


e, 204 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Morgan vy. Morgan, 4 Dem.Surr. 
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tered the income out of which the commissions were 
payable,®® or where the trustee’s fraud was con- 
structive rather than actual,®° compensation may 
be allowed,*? and even though a trustee who has 
abused his trust forfeits his commissions as trustee, 
he is entitled to receive compensation for any im- 
portant special services which he has rendered to 
the beneficiary.*? The fact that trustees from time 
to time consulted the cestuis que trust as fo ques- 
tions presenting themselves for determination, and 
that certain applications were made for the advice 
of the court, does not justify cutting down the trus- 
tees’ remuneration,®* and in the event of actual mis- 
conduct, when the cireumstances show that the trus- 
tee’s services have been such that the deprivation 
of all commissions would impose too heavy a pen- 
alty for the offense, the court will, in consideration 
thereof, deprive him only of so much as will serve 
to mark the court’s disapprobation of his conduct, 
and to be a warning to others,®* or may even allow 
him full commissions where it appears that the 
trustee’s estate has already borne the loss,°° or has 
advanced amounts to the beneficiary in excess of the 
commissions taken.°® Each case must be deter- 
mined largely on its own peculiar facts, due weight 
being given by the appellate court to the findings of 
the lower tribunal.°? The facts justifying forfei- 
ture must be clearly shown,°* and in the absence 
of sufficient evidence thereof, the right to compen- 
sation is not forfeited.*® 


{§ 841] b. Conversion, Misappropriation, or Com- 
mingling of Funds. As a rule where a trustee mis- 


59. Parry’s Est., 22 Pa:Dist...338. 


60. Booth v. Bradford, 87 N.W. 685, 
114 Iowa 562. 68. 


61. See cases supra notes 55-60. 


62. Moore v. Zabriskie, 18 N.J.Eq. 
51; In re Roberts, 22 Pa.Co. 4. 


11 
25 


Munn, 
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4 Iowa 562; Gibson’s Case, 17 Am.D. 80. 
7, 1 Bland (Md.) 138. 81. 


Jarrett v. Johnson, 116 I1l.App. 
592 [aff 74 N.B. 756, 216 Ill. 212]. 


69. St. Paul Trust Co. v. Kittson, 
65 N.W. 74, 62 Minn. 408; 
37 _N.J.Eq. 
Rutherford, 114 P. 930, 59 Or. 
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appropriates the funds of the estate,7° or mingles 
them with his own,’+ compensation will be denied 
him;*? but the denial of commissions to a trustee 
is not an inevitable sequence of his failure to keep 
a separate account of the trust funds, and where 
it appears that the trustee acted in good faith,’ 
or that there was no intentional fraud or misappro- 
priation,’* or that the beneficiary sustained no loss*® 
or had acquiesced in the trustee’s misuse of the trust 
funds and had benefited therefrom,’® or that in 
every other respect had properly administered the 
trust property and rendered valuable services,‘* 
compensation is allowed, although in some eases it 
has been reduced;** but where a trustee, even in 
good faith, commingles the trust property with his 
own, and performs no service for the trust estate 
other than payment to the beneficiary of interest due 
from himself, he is not entitled to compensation as 
trustee.7® 


[§ 842] c. Failure To File or Keep Accounts. In 
some jurisdictions compensation is denied a trustee 
who fails without sufficient reason®® to file his ac- 
counts as required by law;%1 in other states, under 
the statutes, a trustee does not forfeit his right to 
commissions on that ground.’? Similarly, neglect 
to keep an account of investments, receipts, and dis- 
bursements, involving the cestui que trust in lti- 
gation, may be sufficient reason for refusing a trustee 
compensation.®3 Failure to render accounts over a 
long period is not a bar to the trustee’s compensa- 
tion if there is a sufficient legal excuse for the de- 
lay.84 


See cases infra note 84. 


Cal.—Brown v. Lee, 175 P. 907, 
38 Cal.App. 242. 


Mo.—Folk v. Wind, 102 S.W. 1, 124 
¥ i Mo.App. 577. 

acobus v. 3 : d , 
48: Winslow, y. Ae tra ts wee v. Sutliff, 3 Ohio St. 


63. See case infra this note. 


“Perhaps a trustee who is in a 
position which compels him to take 
risks is entitled to more than usually 
favourable consideration when his re- 
muneration comes to be fixed; but a 
trustee who abstains from taking un- 
necessary risks is not, for that reason, 
to be treated with unusual severity.” 
Re Hughes, 43 Ont.L. 594, 598. 


64. Jacobus v. Munn, 38 N.J.Hq. 
622; Weber’s Est., 17 Pa.Dist. 516. 


{a] Where trustee accepts gifts 
from tenants of his estate, and others 
with whom he transacts business, he 
should ordinarily be deprived of all 
commissions; but it is within the dis- 
eretion of the court whether to de- 
prive him of all or only of part of his 
eommissions: Jacobus y. Munn, 38 
N.J.Eq. 622. 


65. In re Keen’s Estate, 159 A. 713, 
715, 306 Pa. 363. 


“As it is, the trustee’s estate suf- 
fers much for his error in commin- 
gling the income from the several 
trusts, and to punish him further does 
not seem reasonable, in view of the 
conceded or correctly found facts that 
he acted honestly and in good faith, 
that he made none but safe invest- 
ments, that the estate suffered no loss, 
and that he actually made all the pay- 
ments for which credits are allowed.” 
In re Keen’s Estate, supra. 


66. Wylie v. Bushnell, 115 N.E. 618, 
277 Ill. 484. 
67. Booth v. Bradford, 87 N.W. 685, 


Hancock v. Muldoon, 239 P. 546, 241 P. 
684, 186 Wash. 2438. 


70. Baird v. Lane, 213 N.W. 512, 
115 Neb. 413; McCulloch v. Tompkins, 
49 A. 474, 62 N.J.Eq. 262; Smith’s Est., 
24 Pa.Dist. 435; Beamish v. Lawlor, 
43 N.B. 426. 


71. In re Hodges, 28 A. 6638, 66 Vt. 
70, 44 Am.S.R. 820; Beverley v. Miller, 
6 Munf. (20 Va.) 99. 


[a] Use in own business.— 
Sharpe’s Estate, 2 Phila. (Pa.) 280. 


72. See cases supra notes 70, 71. 
73. See case infra this note. 


[a] Cotrustees passing on adverse 
claim. of one of them.—The rule that, 
where one of two or more trustees 
acts in harmony with his cotrustee 
in connection with an adverse claim 
of such cotrustee, neither of them are 
entitled to compensation need not be 
enforced where the trustees acted in 
apparent good faith. Wiegand v. 
Woerner, 134 S.W. 596, 155 Mo.App. 
22% : 


74 Sinkler’s Est., 25 Pa.Co. 417. 

75. Cook v. Lowry, 29 Hun 20 [aff 
S5iUNEY. 103i) 

‘76 | nore Patrick, 
Pa. 175. 

77. Biddle’s Appeal, 18 A. 474, 129 
Pa. 26. 

78. In re Mosebach, 28 Pa.Dist. 64. 


79. Weakley v. Meriwether, 160 S. 
W. 1054, 156 Ky. 304. 


29 A. 639, 162 


Or.—Royal v. Royal, 47 P. 828, 48 
P. 695, 30 Or. 448. 


Pa.—Hanna v. Clark, 53 A. 757, 204 
Pa. 145. 


Va.—Ward v. Funsten, 10 S.E. 415, 
86 Va. 359. 


82. See cases infra this note. 


fa] In South Carolina, under the 
act of 1845, a trustee, other than an 
executor or administrator, does not 
forfeit his right to commissions by 
omitting to make regular returns to 
the secretary’s office, except perhaps 
where the estate has been injured by 
such omission. Muckenfuss v. Heath, 
10 S.C.Eq. 182. : 


{b] In Virginia, trustees are not 
embraced in the act of Feb. 16, 1825, 
and do not forfeit their commissions 
by failing to settle their accounts. 
Boyd yv. Boyd, 3 Gratt. (44 Va.) 113. 


83. Ward v. Shire, 65 S.W. 8, 23 
Ky.L. 1279; Baird v. Lane, 213 N.W. 
512, 115 Neb. 413; Welsh v. Brown, 26 
A. 568, 50) N.J-bay 387-8 bDufiordiey. 
Smith, 18 A. 1052, 46 N.J.Eq. 216. 


84 See case infra this note. 


fa] Litigation pending.—Trustee’s 
failure to file accounts during a nine- 
year period is not fatal to her claim 
for compensation, where litigation 
was pending during such period and 
all parties acquiesced in delaying a 
further account until its proper basis 
was determined. Pierce v. Dahlgren, 
300 EF. 268. 


[b] Consent of beneficiary.—Fail- 
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[§ 843] d. Resignation or Removal of Trustee.’*® 
Where a trustee resigns, leaving the trust still ex- 
isting and to be further executed by another, com- 
pensation may not be claimed by him as of course, but 
it is within the power and diseretion of the court 
to award it;%® and, if the trustee has been honest 
and faithful, compensation may be allowed him on 
his relinquishing the trust even though he may have 
exercised a mistaken judgment in his administra- 
tion,®? but only up to the time when he turned over 
his trusteeship to another.88 An application for 
leave to resign which is never acted upon, the trustee 
dying during pendency of proceedings thereon, does 
not operate per se as a forfeiture of his right to 
commissions,®® nor does removal necessarily deprive 
a trustee of his compensation;°°® but the trustee will 
not be entitled thereto if the removal is based on 
grounds justifying forfeiture,?t even though the will 
directs that he be compensated.°? A contract for 
management of property by a trustee which provid- 
ed that no compensation should be allowed for serv- 
ices, but under which the trustee had a substantial 
interest, can be rescinded by the former owner of 
the property only on condition that the trustee be 
compensated for his services.°* Commissions when 
allowed on the principal to a resigning trustee are 
payable out of the corpus,®* but not where the trus- 
tee asks to be relieved of the trust before its com- 
pletion for reasons purely personal to himself.°® 


[§ 844] e. Death of Trustee. Where a trustee 


ure to file accounts for thirty years 
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dies before the completion of the trust a reasona- 
ble compensation should be allowed for services 
rendered,?® payable on the corpus of the trust es- 
tate,?7 and on the income so far as accrued commis- 
sions are not barred by the statute of limitations.°® 
In the case of an agreed compensation for the en- 
tire trust period, the estate is entitled to an amount 
proportioned to the service rendered on the basis 
of service for the entire period.®® Under a statute 
giving an accounting trustee half commissions on 
principal for receiving and half for paying out the 
corpus,! it has been held that the estate of a tes- 
tamentary trustee who dies before termination of 
the trust is not entitled as of right to the statutory 
commissions but takes only what the surrogate thinks 
the services. rendered were reasonably worth,” such 
compensation in the surrogate’s diseretion taking 
the form of commissions not exceeding the statutory 
rate,* as applied only for receiving the trust fund, 
and computed on the value of the realty on the date 
of the trustee’s death.® 


[§ 845] f. Proceedings for Forfeiture. Before a 
trustee can be deprived of his ordinary allowance 
for commissions and expenses accruing under the 
execution of the trust, on the ground of misconduct, 
he must be notified of the charge, and an opportunity 
afforded to him of proving his innocence.® 


[§ 846] 11. Allowance and Recovery’—a. Juris- 
dicticn. The compensation of a trustee must be 
sought in a court of equity, and not at law. The 


ficiary and the paying out to remain- 


where the trust ran on that way by 
common consent for the practical ben- 
efit of the parties is not ground for 
denying a trustee his compensation. 
Pleasanton’s Hst., 14 Pa.Dist.&Co. 699. 


85. Cross references: 
Renunciation of fees see supra § 810. 
Repudiation of trust see supra § 840. 

86. In re Allen, 96 N.Y. 327 [aff 29 
Hun 7]; Linsly v. Bogert, 33 N.Y.S. 
975, 87 Hun (N.Y.) 137 [aff 46 N.E. 
1148, 152 N.Y. 646]; Matter of Fisk, 
92 N.Y.S. 394, 45 Mise. 298, 4 Mills 
Surr, 39/2. 


87. Makin’s Est., 20 Pa.Co. 587. 


88. Feighan v. Reeves, 112 P. 627, 
61 Wash. 465. 


89. Linsly v. Bogert, 33 N.Y.S. 975, 
87 Hun 137 [aff 46 N.E. 1148, 152 N.Y. 
646]. 


90. In re Welscher, 3 Walk. (Pa.) 
241. 
91. See case infra this note. 


[a] Incompetency and improvi- 
dence.—Where a trustee has been re- 
moved because of incompetency and 
improvidence and a new trustee is ap- 
pointed to execute the trust, commis- 
sions should not be allowed to the 
trustee who has been removed. Mat- 
ter of Williamsburgh Trust Co., 113 
N.Y.S. 276, 60 Misc. 296, 6 MillsSurr. 
541. 

[b] Fraud.—A. trustee removed for 
fraud is not entitled to compensation. 
Cornet v. Cornet, 190 S.W. 333, 269 
Mo. 298 


92. Cornet v. Cornet, 190 S.W. 333, 
269 Mo. 298. 


93. Reeder v. Mitchell, 44 Okl.Cr. 
239. 
94. In re Kelsey’s Estate, 153 N.Y. 


beak 89 Misc. 701, 14 Mills Surr. 


95. In re Williamsburgh Trust Co., 
131 N.Y.S. 989, 72 Misc. 592, 8 Mills 
Surr. 233. 


96. Widener v. Fay, 51 Md. 273; 
Bentley v. Shreve, 2 Md.Ch. 215; 
Lloyd’s Est., 23 Pa.Co. 267. 


[a] On death of one trustee the 
court may apportion compensation to 
his estate and cotrustees. Smyth’s 
Est., 21 Pa.Dist. 656. 


97. Lloyd’s Hst., 23 Pa.Co. 267. 
98. Lloyd’s Est., supra. 
99. Young v. Hughes, 65 P. 987, 66 


Pe a2) BOOT 586. 
1. See supra § 824. 


2. In re Barker, 130 N.E. 579, 230 
N.Y. 364; In re Bushe, 124 N.B. 154, 
CAEN: Ye SO; We ARR. 1590. 


[a] Under prior statutes in New 
York.—(1) The estate of a trustee 
dying before the trust was fully ex- 
ecuted was allowed as of right one- 
half commissions for receiving and 
nothing for paying over. Whitehead 
v. Draper, 117 N.Y.S. 539, 182 App.Div. 
799;;' Matter of Todd, 72) N.¥.S:. 277; 
64 App.Div. 435; Palmer v. Dunham, 
6 N.Y.S. 262, 3 Silv.Sup. 159 [aff 25 
N.E. 1081, 125 N.Y. 68]; In re Jones’ 
Estate, 238 N.Y.S. 753, 136 Misc. 122; 
Matter of Fisk, 92 N.Y.S. 394, 45 Misc. 
298, 4 Mills Surr. 392. (2) Nor would 
half commissions for paying over be 
allowed to a trustee where his account 
had been allowed and a decree pub- 
lished but not signed, where, before 
signature and before paying out, the 
trustee died. In re Ziegler, 154 N.Y. 
S. 652, 168 App.Div. 735, 16 Mills Surr. 
153 [mod 148 N.Y.S. 1055, 85 Misc. 
673, 12 Mills 104, and aff 113 N.E. 553, 
218 N.Y. 544]. (3) But where the 
trustee was sole trustee and life bene- 


derman by the trustee’s executor was 
necessary, the estate was entitled to 
half commissions for paying out. In 
re Wilcox, 109 N.Y.S. 564, 125 App. 
Div. 152 [rev on other point 87 N.E. 
497, 194 N.Y. 288]. (4) No allow- 
ance to an executor of a deceased trus- 
tee beyond the statutory commissions 
could be made. Harrison vy. McAdam, 
76 N.Y.S. 701, 38 Mise. 24. 


38. In re Barker, 130 N.E. 579, 230 
N.Y. 364; In re Bushe, 124 N.B. 154, 
227 N.Y. 85, 7 VACTIOR 35903) inane 
Hamersley’s Estate, 180 N.Y.S. 887. 


4 Inre Hamersley’s Hstate, supra. 


5. In re Jones’ Estate, 238 N.Y.S: 
753, 136 Misc. 122. 


6. Ellicott v. Ellicott, 6 
(Md.) 35. 


7. <As affected by terms of will see 
Supra § 832. 


8. Hazard v. Coyle, 58 A. 987, 26 
inte oO 


“The compensation of a trustee is 
not determined upon the principle of 
specific compensation for services ren- 
dered, as is the rule in an action upon 
a quantum meruit in assumpsit, but, 
rather, upon commissions on yearly 
income, and upon a consideration of 
other elements than those which are 
controlling in the latter form of ac- 
tion.” Hazard vy. -Coyle, supra. 


[a] Provision of will, requiring 
trustees to report to court, which was 
authorized to approve compensation, 
is not invalid on the theory that no 
court had jurisdiction to comply 
therewith, as courts of general chan- 
cery jurisdiction have ample power 
and authority to fix and determine a 
trustee’s compensation. Guerin v. 
Guerin, 110 N.E. 402, 270 Ill. 239. 


Gill&J. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 
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power of the court to fix a trustee’s compensation 
is implied from the express statutory grant of ju- 
risdiction over trust estates,? or from the express 
grant of power to accept the resignation of a trus- 
tee on such terms as the rights of “the persons inter- 


ested in the trust may require,!° or to fix compen- 


sation of executors and administrators, the compen- 
sation of testamentary trustees being within the 
equity of that statute;1! but jurisdiction over the 
trust estate does not give an implied-power to settle 
a controversy between cotrustees as to the proper 
apportionment between them of compensation pre- 
viously allowed.'? The extent of a master’s power 
to inquire into the facts relating to compensation of 
a trustee is determined by terms of the court’s order 
of reference.?® 


[§ 847] b. Proceedings for Allowance.1* Where 
a trust fund has been brought into court in a suit 
begun and prosecuted on behalf of all parties con- 
cerned, the trustee’s claim for compensation may be 
presented informally by petition or motion, and 
generally without process,!® and any attempt to en- 
large the amount of a trustee’s allowance originally 
fixed by the court should be the subject of applica- 
tion to the same court;*® nor, in the absence of stat- 
ute, is there any limitation of time for filing re- 
nunciation of compensation given by. will before 
claiming compensation by order of the court.17 On 
the other hand, a failure for a long time to present 
a claim for compensation may bar its allowance.'§ 
It is the duty of the court to require presentation 
of all the facts and circumstances touching the man- 
agement of the estate, and not to render a decision 
on the petition and answer only.19 The burden is 
on a trustee claiming compensation to prove his 
trusteeship,?° his good faith and a correct account- 
ing,? especially where compensation is claimed for 
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extraordinary personal services outside of trust du- 
ties.°? Where a trustee bases his claim for compen- 
sation on agreement, the facts from which a prom- 
ise to pay may be implied must be clearly alleged,?? 
and the agreement?* and its performance by the 
trustee*® must be established by a preponderance of 
evidence.?® Where he claims a gross sum. it is not 
necessary that he should specify fixed charges for 
each of the different acts done by him.?’ A final 
adjudication in the trustee’s favor in proceedings 
for his removal is res judicata in proceedings for 
compensation before the auditing judge where the 
reasons advanced for disallowing compensation are’ 
based on the same state of facts in issue in the re- 
moval proceedings.2® In cases where trustees are 
allowed a reasonable compensation, reasonableness 
is a question of fact.2® A decree terminating a 
trust on petition of the beneficiaries should provide 
for payment of the trustee’s compensation by the 
beneficiaries before reconveyance to them of the 
trust property.®° 


[§ 848] c. Review. The action of the court in 
allowing ‘or refusing compensation to a trustee is 
subject to appeal under the terms of the statutes 
applicable thereto;*+ but where all parties in in- 
terest have affixed their consent to the order allow- 
ing commissions, exceptions thereto by one of the 
consenting parties are properly overruled.2? Fol- 
lowing the rule in appeals generally,?* the findings’ 
of the lower court, if sustained by the evidence, will 
be taken as conclusive by the reviewing court,?4 
although in some jurisdictions intermediate appel- 
late courts have power under the statute to deter- 
mine questions of fact de noyo.** Where it appears 
that a trustee has properly administered the trust 
estate, he will be allowed a rehearing as to a decree 
for compensation, which was entered without per- 


9. Jenkins v. Whyte, 62 Md. 427; 
Phillips v. McCandlish, 131 N.E. 861, 
239 Mass. 301. 


10. Hord v. Bradbury, 59 N.E. 31, 
156 Ind. 30; Premier Steel Co. v. 
Yandes, 38 N.E. 849, 139 Ind. 307; 
Conant v. Wright, 48 N.Y.S. 422, 22 
App.Div. 216. [aff 57 N.E. 1107, 162 


N.Y. 635]. 


11. . Laytin v. Davidson, 
263; Matter of Roosevelt, 
Surrm2(N-Y¥.) 16015 


12. Greble’s Estate, 16 Pa.Super. 
42 [quot Wickersham’s Appeal, 64 Pa. 
CHR GEN | 

“T will not say that the Orphans’ 
Court might not apportion the com- 
missions allowed between co-execu- 
tors and administrators; but if it be 
not done, and one receives all, the 
remedy of the other is in the common- 
law courts on the implied assumpsit 
raised by the possession of the money. 
It would be a novelty to witness a 
contest between the executors in the 
Orphans’ Court in regard to mutual 
claims against each other for money 
jointly earned and received after the 
whole estate has been settled and the 
money all distributed to those enti- 
tled as distributees.” Wickersham’s 
Appeal, supra. 

13. See case infra this note. 

[a] Order of reference to a master 
to fix a trustee’s compensation is held 
to cover compensation for taking over, 
managing, and selling a mortgage con- 
stituting part of the trust estate, and 
not. merely compensation for taking 
over. Re Hughes, 43 Ont.L. 594. 


95 Nu. 
5 Redf. 


14. 
ance: 


Generally see supra § 808. 
Extra compensation see supra § 835. 


15. Jacobs vy. Jacobs, 131 S.E. 455, 
100 W.Va. 612. 


16. In re Flood’s Estate, 230 N.Y. 
S. 774, 133 Mise. 72 [decision supple- 
mented 230 N.Y.S. 781, 133 Misc. 77]. 


17. Heath v. Maddock, 94 A. 218, 
83 N.J.Eq. 681. 


Acme of fees see supra § 
810. 


Necessity for judicial allow- 


18. Marsden’s Est., 5 Pa.Dist. 166. 

19. Caldwell v. Hopkins, 265 F. 
972, 49 App.D.C. 332., 

20. Bromberg v. Hoffman, 92 So. 


114, 207 Ala, 144. 


21. In re Schuster, 
ATIZ MAB le 


22. Inre Flood’s Estate, 230 N.Y.S. 
774, 133 Mise. 72 [decision supple- 
mented 230 N.Y.S. 781, 133 Misc. 77]. 


23. Catlin v.’ Glover, 4 Tex. 151 
(holding that, in an action by a trus- 
tee under a deed of trust to recover 
commissions, a complaint alleging 
that plaintiff attended to the dutics 
imposed by the trust and to the inter- 
est of defendant, and that he ought 
to recover the sum demanded as his 
reasonable commissions for his care 
and responsibility in that behalf, is 
insufficient on a general demurrer, 
since the facts from which a promise 
may be implied are not sufficiently 


281 P. 38, 35 


stated). 
24 Jenkins v. Doolittle, 69 Ill. 415. 
25. Jenkins vy. Doolittle, Supra. 
26. See cases supra notes 23-25. 
27. Hanson vy. Montreal Park, etc. 

Ry iCor,5) Que. Pr 3bb. 

Mee See In re Neafie, 25 Pa.Dist., 
29. Matter of Schell, 538 N.Y. 263. 
30. Kiesendahl vy. Ganoe, 185 P. 


589," 94 Or. 283 
31. In re Alexander, 31 Ont. 167. 


[a] Beneficiary of trust cannot 
complain of apportionment of com- 
pensation between trustees where to- 
tal allowance was just and reasonable 
(Rev. Code 1928, § 4084). In re Dun- 
ee Estate, 2 P.(2d) 1045, 88 Ariz. 
O40. 

32. In re Leupp, 153 A. 842, 108 
N.J.Eq. 49. : 


33. See Appeal ‘and Error § 2834. 


34. In re Dunlap’s Estate, 2 P.(2da) 
1045, 88 Ariz. 525; Coulson v. Seeley, 
179 N.E. 171, 277 Mass. 559; In re 
Pleasonton’s ‘Wstate, 159 AG 711, 306 
Pa. 350) in re McCaskey’s Hstate, 160. 
ALOR SOT Paw las 


[a] Discretion not reviewed.—In 
re Prescott’s Hstate, 175 P. 895, 179 
Cal. 192: Weiderhola y. Mathis, 204 
Ill. App. 3; State Street Trust Co. v. 
De Kalb, 157 N.E. 334, 259 Mass. 578: 


35. Matter of Welling, 64 N.Y.S 
1025, 51 App.Div. 355 [rearge den 65 
N.Y.S. 1060, 53 App.Div. 639]. 
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mitting him to prove the value of his services;*® 
but the basis upon which the court below fixed com- 
pensation of a trustee will not be reviewed where 
the trustee is the only party appealing from the 
order and it appears that, considering the labor 
performed, a liberal, if not a legal, measure of com- 
pensation had been adopted.** Where compensation 
of a trustee entitled to a reasonable allowance, was 
improperly disallowed, the judgment on appeal 
should direct that the record of the case be remit- 
ted to the lower court to determine what is a rea- 
sonable compensation under the cireumstances.?® An 
allowance of a lump sum for services both as exec- 
utor and trustee cannot be set aside in a collateral 
proceeding, although the court was without juris- 
diction to allow compensation for services as trus- 
tee.?® 


[§ 849] E. Stating and Settling Accounts*—1. 
Form and Requisites. A trustee is bound to keep 
clear, accurate, and distinct accounts;*® and where 
distinet trusts are raised in favor of different bene- 
ficiaries, the trustee should keep the accounts of 
each trust separate.*! No special form is required,*? 
but the account should be so stated that the trustee 
makes no profit and the beneficiary receives the full 
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and rules of court should be complied with,** and the 


receipts and disbursements should be itemized,*® 
although not with more detail than necessary to make 
the matters clear;*® and to require an itemized ac- 
count of a complicated business covering a long pe- 
riod of time has been held an abuse of discretion in 
the absence of any fraud or diversion of funds by 
the trustee.*7 The account should set forth the true 
condition of the trust, showing the receipts and ex- 
penses incident to the trust, without any reference to 
its ultimate distribution*® or the diligence of the 
trustee in administering the trust,*? although a trus- 
tee authorized to disburse funds to charities in his 
discretion should show the distribution of such 
funds.°° Real estate should not be included in the 
account as if it were so much cash.°+ Where a trus- 
tee wrongfully carries on a business, the business is 
his own and he is not required to file an account of 
receipts and disbursements therein.®? A proceeding 
instituted by trustees for leave to mortgage real es- 
tate comprised in the trust is not an accounting bind- 
ing on the remaindermen, where the accounts of the 
trustees were not submitted or passed upon.®? 


Loss of accounts. If a trustee’s accounts have 
been lost through his own carelessness, he should 


value of his property.** 


36. Hodges v. McDuff, 43 N.W. 428, 
76 Mich. 308. E 


37. Inre Dunlap’s Estate, 2 P.(2d) 
1045, 1047, 38 Ariz. 525; In re Leavitt, 
97 P. 916, 8 Cal.App. 756. 


“If the compensation when calcu- 
lated in either of those ways is just 
and reasonable for the services per- 
formed and the responsibility incur- 
red, the method of its determination is 


immaterial.’”’ In re Dunlap’s Estate, 
supra. 
38. In re Murray’s Estate, 157 A. 


813, 103 Pa.Super. 87. 


39. Canfield v. Canfield, 118 F. 1, 
65. C.C. A. 169; 


40. 'U.S.—Bourne v. Maybin, 3 F. 
Cas.No. 1,700, 3 Woods 724. 


Ark.—Williamson v. Grider, 1385 S. 
W. 361, 97 Ark. 588. 


Ill.—Wylie v. Bushnell, 
618, 277 Ill. 484. 


Iowa.—Chirurg v. Ames, 116 N.W. 
865, 138 Iowa 697. 


N.J.—In re Gaston, 35 N.J.Eq. 60 
{aff sub nom. Veghte v. Steele, 35 N. 
J.Eq. 348]. 


Pa.—Harris v. Silvis, 86 Pa.Super. 
222; Sinkler’s Hst., 10 Pa.Dist. 399, 25 
Pa.Co. 417. 


Tex.—Maxwell’s Unknown Heirs v. 
Bolding, (Civ.App.) 386 S.W.(2d) 267, 
268 [cit Cyc]. 


Ont.—Campbell v. 
(1930] 3 Dom.L.R. 673 


[a] Estoppel to demand strict ac- 
counting.—Where the cestui que trust 
is of full age, and induces the very 
conduct of which he complains, is sat- 
isfied with the methods adopted while 
they are progressing, interferes him- 
self with the duties of the trustee, 
and keeps part of the accounts him- 
self, no such strictness is required as 
in the ordinary case. Chipnne sv. 
Ames, 116 N.W. 865, 138 Iowa 697. 


[b] Full disclosure.—An account- 
ing of testamentary trustees holding 


115 N.E. 


Hogg, (Imp.) 


All statutory requirements 


all stock in a corporation, who elect- 
ed themselves directors, must dis- 
close al] salient facts of the corpora- 
tion’s affairs. Farmers’ Loan & Trust 
Cot wae Pierson 222 INsYsSh 532, 2130 
Misc. 110. 


41. Dennis v. Dennis, 15 Md. 73; 
McCullough v. McCullough, 14 A. 128, 
44 N.J.Eq. 313; Matter of Willets, 9 
N.Y.St. 321 [mod on other grounds 19 
N.E. 690, 112 N.Y. 289, 665]; Sinkler’s 
Estate, 10 Pa.Dist. 399, 25 Pa.Co. 417. 


42. Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484. 


43. Silver King Coalition Mines Co. 
of Nevada v. Silver King Consol. Min- 
ing Co. of Utah, 204 F. 166, 122 C.C.A. 
402, Ann,.Cas.1918B 571. 


44, 
rules of court; 
note. 


[a] Statutes relating to settle- 
ments by personal representatives 
and requiring inventories do not ap- 
ply to trustees. Saffold v. Stevens, 
13 S.W.(2d). 268, 227 Ky. 364. 


[b] In California Code Civ. Proc. 
§ 1699 provides that the report ac- 
companying the account of a testa- 
mentary trustee in the superior court 
on an accounting therein must give 
the names and post-office addresses of 
cestuis que trustent. It was held that 
a failure to give such names and ad- 
dresses is not sufficient cause for a 
writ of prohibition to prevent further 
action, since an appeal lies from any 
order that may be made. McAdoo v. 
Sayre, 78 P. 874, 145 Cal. 344. 


[c] In New Jersey (1) under Or- 
phans’ Ct. Rules, rule 21, the actual 
or market value of securities listed in 
a statement annexed to a trustee’s 
final account need not be stated. In 
re Cooke’s Estate, 125 A. 332, 96 N.J. 
Hq. 589 [aff sub nom. In re Beam, 133 
A. 918]. (2) A trustee’s final account 
need not set forth the method by 
which a bond and mortgage listed in 
the statement of assets was acquired, 
nor the number of the bonds and 


*By JOSEPH W. ROUSE (8§ 849-872). 


See statutory provisions and 
and cases infra this 


_bear any injurious consequences resulting from the 


stocks held by the trustee, the value 
of which is given. In re Cooke’s Es- 
tate, supra. (3) Under Orphans’ Ct. 
Rules, rule 21, a trustee must annex 
to a final account a statement of 
changes in securities since the last 
preceding account. In re Cooke’s Es- 
tate, supra. : 


45. Mintz v. Brock, 44 A. 417, 193 
Pa. 294; Harris v. Silvis, 86 Pa.Super. 
222; McCulloughy’s Est., 31 Pa.Co. 
16; Bockius’ Estate, 10 Pa.Co. 183. 


[a] Thus a_ trustee’s account 
should state dates of sales, the gran- 
tee, money received, on what account 
received, the time and disposition of 
funds showing the payee, purpose, and 
the amount. Harris v. Silvis, 86 Pa. 
Super. 222. 


46. In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 638; Cairns v. Mur- 
ray, 37 Can.S.C. 163. 


[a] Thus a _ trustees’ account, 
omitting details of rent payments by 
different tenants, is not, for that rea- 
son, objectionable. In re Whitney’s 
Estate, 248 P. 754, 78 Cal.App. 638. 


47. In re Paddock’s Estate, 203 N. 
W. 347, 186 Wis. 544. 


48. In re Ashman, 67 A. 841, 218 
Pa. 509. 


[a] Object of account is to ascer- 
tain how much the accountants have 
received, and how much remains aft- 
er payment of debts and expenses. 
How creditors, legatees, or next of 
kin may be affected by it is not a con- 
sideration which ought to alter its 


shape. In re AShman, 67 A. 841, 218 
Pa. 509. 
49. McCormick v. Mitchell, 130 A. 


62, 149 Md. 15. 
50. Auer’s Est.,. 24 Pa.Dist. 461. 
51. Pile’s Hst., 10 Pa.Dist. 356. 


52. Matter of U. S. Mortgage, ete., 
Co., 100 N.Y.S. 12, 114 App.Div. 532, 
19 N.Y.Ann.Cas;, 11't.. 


53. Harsell v. Townsend, 123) N.¥. 
S. 787, 68 Misc. 235. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 850] 2. Vouchers and Proof of Payment. Asa 
general rule it-is the duty of a trustee to take and 
preserve vouchers for payments which he makes,°®° 
and general statements, even under 


ery dollar has been accounted for, 
pended,” 


other convineing proof;°® and by 


jurisdictions a trustee may be allowed any item the 
payment of which he satisfactorily proves by any 
competent evidence other than his own oath or that 
When proper vouchers are produced, 
they are of themselves sufficient evidence of dis- 


of his wife.5® 
bursement without further proof.*° 


54. In re Gaston, 35 N.J.Eq. 60 [aff 
aii nom. Veghte v. Steele, 35 N.J.Eq. 


56) "In} re “Schuster, (281) P. 38, 35 
Ariz. 457; Villa Site Co. v. Copeland, 
111 A. 39, 91 N.J.Eq. 503, 13 A.L.R. 
356; Smith v. Robinson, 90 A. 1063, 
83 N.J.Eq. 384; Willis v. Clymer, 57 
A. 803, 66 N.J.Eq. 284; Dufford v. 
Smith, 18 A. 1052, 46 N.J.Eq. 216; 
Matter of Quinn, .40. N.Y.S. 732, 16 
Misc. 651, 25 N.Y.Civ.Proc. 240, 1 Gibb. 
Surr. 412; Harris v. Silvis, 86 Pa.Su- 
ss 222; Bockius’ Estate, 10 Pa.Co. 
483. 


[a] English practice is to allow 
payments under forty shillings, upon 
the oath of defendant alone; but 
youchers are required to prove all 
payments above that sum. Dennis v. 
Dennis, 15 Md. 73. 


56. Bockius’ Estate, 10 Pa.Co. 183. 


57. See cases infra this note. 


{aj] No vouchers are necessary: 


(1) Where the transactions have been 
undertaken in good faith on the ad- 
vice and with the consent of all ces- 
tuis que trust. Groom v. Thomson, 16 
©. VW. 369)-13 Ky. 2235° (2) ,Where 
the trust was created by the benefi- 
ciary for himself and no doubt exists 
that the trustee properly expended the 
trust funds. Brinkerhoff v. Banta, 26 
N.J.Eq. 157. (3) Where a business is 
wrongfully continued by the trustee 
with the funds of the trust estate if 
the cestuis que trust elect to recover 
profits made in the business. Matter 
of U. S. Mortgage, etc., Co., 100 N.Y. 
S. 12, 114 App.Div. 532, 19 N.Y.Ann. 
Cas. 111. (4) Where items are of 
such a nature that they cannot be ex- 
pected to be accompanied by vouch- 
ers. Matter of Froelich, 100 N.Y.S. 
436, 50 Misc. 103 [moa on other 
grounds 107 N.Y.S. 173, 122 App.Div. 
440, aff 85 N.E, 1110, 192 N.Y. 566]. 


[b] Gack of vouchers may be ex- 
cmsed upon reasonable explanation, 
such as destruction by fire. In re 
Schuster’s Estate, 281 P. 38, 35 Ariz. 
457. 

58. Smith v. Robinson, 90 A. 1063, 
33 N.J.Eq. 384. 


'59. See statutory provisions. 


[a] In New York, ‘Code Civ. Proc. 
§ 2729 subd 2, providing that execu- 
tors may be ‘allowed any item, the 
payment of which they satisfactorily 
prove by any competent evidence oth- 
er than their own oaths or the oaths 
of their wives, is applicable to trus- 
tees under a will, so that payment 
may be allowed without vouchers. 


Matter of Davis, 60 N.Y.S. 315, 43 
App.Div. 331. 

60. Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484 [cit Cyc]; Disbrow 


cannot be accepted in lieu thereof.°° 
cases may arise in which vouchers may be dispensed 
with;°* and the trustee may justify his accounts by 


| Dem.Surr. 
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port each item by vouchers does not warrant dis- 


eral. 
oath, that “ev- 
or properly ex- 
But 


thereto.°? But, 


statute in some 


Failure to sup- 


v. Disbrow, 61 N.Y.S. 614, 46 App.Div. 
111 [aff 60 N.E. 1110, 167 N.Y. 606]. 


Ae Aldrich v. Maher, 153 I1l.App. 


62. Peters v. Abbott, 109 A. 181, 94 
Conn. 363; Warner v. Rogers, 255 I). 
App. 78; Matter of Parr, 92 N.Y.S. 
990, 45 Misc. 564 [aff 100 N.Y.S. 1133, 
113 App.Div. 921]. 


[a] Presumption from failure to 
object.—One who files no objections 
to the trustee’s report is presumed to 
approve it. Warner v. Rogers, 255 Ill. 
App. 13. 


63. Conover v. West Jersey Mortg. 
Co., 126 A. 855, 96 N.J.Eq. 441; Mat- 
ter of Parr, 92 N.Y.S: 990, 45-Misce. 
Seay 100 N.Y.S. 1133, 113 App.Div. 


64. Mann v. Day, 165 N.W. 643, 
199 Mich. 88; Frame v. Willets, 4 
(N.Y.) 368. 


[a] Necessity of specific objection. 
—Where a guardian, by a proceeding 
in the surrogate’s court, asks for an 
explanation concerning an investment 
by a testamentary trustee, with a 
view of determining whether it is best 
to ratify or object, the trustee cannot 
be committed for contempt in refus- 
ing to answer questions, the author- 
ity for requiring him to answer be- 
ing found in Code § 2533, providing 
for his examination where “specific 
objections” to his account are filed. 
Robert v. Morgan, 4 Dem.Surr. (N. 
Y.) 148. 


[b] Rule applied.—(1) A general 
objection to a trustee’s account not 
pointing out anything definite need 
not be considered. Mann v. Day, 165 
N.W. 648, 199 Mich. 88. (2) An ob- 
jection to a trustee’s account that he 
has not accounted for interest on the 
moneys in his hands is too indefinite. 
Frame v. Willets, 4 Dem.Surr. (N.Y.) 
368. (3) Objection that the trustee 
was not entitled to any allowance for 
compensation because of improper 
acts is sufficient as to a charge for 
services rendered. Jarrett v. John- 
son, 74 N«aB®i 1756); 206 “Dl. 212.00) (4) 
An argumentative reply to an improp- 
er declaration in a report by excep- 
tions to such report was held irrele- 
vant to rights of the case, and accord- 
ing to strict rules of equity pleading 
was impertinent and subject to be 
stricken. McCormick v. Mitchell, 130 
A. 62, 149 Md. 15 (the court should, 
on striking out the exception, specify 
what should be omitted). 


65. See court rules and statutory 
provisions. 


66. Ariz.—In re Schuster, 281 P. 
38, 85 Ariz. 457. 
Cal.—McAdoo v. Sayre, 78 P. 874, 


145 Cal. 344. 


regarding the whole account.®! 


[§ 851] 3. Objections and Exceptions—a. In Gen- 
If one wishes to contest the account of a trus- 
tee, the proper practice is to make formal objection 


whether this is done or not, the 


court’s attention having been called to the items as 
to which a difference of opinion may exist, it becomes 
its duty to act independently before approving and 
allowing the aeccount.®? 
and certain,®* and are sometimes, by rule of court or 
statutory provisions, required to be in writing.®® 
Only one who has an interest in the trust has a stand- 
ing in court to assail the account presented by the 
trustees,°® and the inquiry must be limited to the 


Objections must be definite 


Conn.—Hooker v. Goodwin, 99 A. 
Bee 91 Conn. 468, Ann.Cas.1918D 
159. 


Mass.—O’Brien y. Farrell, 
382, 241 Mass. 44. 


Pa.—Cooper’s Estate, 11 Pa.Co. 617. 


[a] Illustrations.—(1) Under Or- 
phans’ Ct. Rules, rule 21, a trustee 
must annex to the final account a 
statement of changes in securities 
since the last preceding account, and 
beneficiaries might address excep- 
tions to irregularities appearing on 
such compliance. In re Cooke’s Es- 
tate, 125 A. 332, 96 N.J.Hg. 589 Laff 
sub nom. In re Beam, 133 A. 918]. 
(2) Under a will creating a trust, and 
providing for payment on termination 
of the trust to any surviving children 
or issue of deceased children of the 
testatrix, and, if there were no chil- 
dren or issue, to sisters of the tes- 
tatrix and others, where a child was 
living on termination of the trust, a 
sister had no interest therein entitling 
her to be heard in respect of the al- 
lowance of the trustee’s accounts. 
O’Brien vy. Farrell, 134 N.H. 382, 241 
Mass. 44 (where one having no in- 
terest in the trust entered an apnear- 
ance, it was proper to petition the 
court to strike such appearance from 
the files, instead of waiting until the 
hearing on the account to raise the 
question of interest). (3) Remain- 
dermen of a trust estate may object 
on accounting by the trustee to an 
improper loan by the trustee of a 
trust fund. In re Randolph, 134 N.Y. 
S. 1117 [aff 1385 N.Y.S. 11388, 150 App. 
Div. 902}. (4) Objection that the 
trustee’s deposit of income to the 
credit of the cestui was paid to an im- 
proper party could be made only by 
such cestui. In re Schuster’s Estate, 
281 P. 38, 35 Ariz. 457 (trustee’s fail= 
ure to account for interest on deposits 
made to credit of one cestui was mat- 
ter which could not be raised by an- 
other). (5) Persons never designated 
as beneficiaries under discretion vest- 
ed in testamentary trustees are with- 
out legal or equitable interest to in- 
tervene in a proceeding for settlement 
of trustees’ accounts. In re Pulitzer’s 
Eistate, 251 N.Y.S. 549, 140 Mise. 572 
[supplementing op 249 NOYES Silo) 
MISGar5 (5, sandy att! v2.60 Newess 975]. 
(6) Persons designated as recipients 
of specified amounts at specified times 
out of a definite portion of the income 
by testamentary trustees could not 
intervene in an accounting or other 
appropriate proceeding. In re Pulit- 
zer’s Estate, supra. (7) Where the 
testator gave the residue of his es- 
tate in trust to pay an annuity to his 
widow for life or during widowhood 
and to establish a home for indigent 
old ladies out of his unsold real es- 
tate and any accumulated income, ana 
directed the exeeutor to keep the es- 


134 N.E 
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particular account to which exceptions are filed.°? 
One who is an interested party may object regardless 
of the amount or contingency of his interest.°* It 
has been held that all interested persons must be 
made parties in order that. objections to the account 
can be heard,®® although it has also been decided that 
if only one beneficiary objects, a correction will ben- 
efit him only to the extent of the proportion of his 
interest.‘° Full and complete declarations of trust 
investments by a trustee, either open to inspection in 
public office, or in the possession of the parties in- 
terested in the investments, are sufficient to answer 
an objection on accounting that they were thereto- 
fore made in the individual name of the trustee.‘+ 
Where no objection is made to the trustee’s accounts, 
they will be approved.?? 


[§ 852] b. Estoppel or Waiver. One may, as a 
result of his acts or agreements, estop himself to ob- 
ject to the accounts of a trustee.*? Where one inter- 
ested in a trust estate does not appear before the 
referee appointed to settle a trustee’s account, he 
cannot, on appeal, object to allowances made there.’* 
Nor can he raise the objections in a suit to surcharge 
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essary to enable the trustee to prove that the bene- 
ficiaries are estopped from questioning his acts.‘® 


A decree of a probate court authorizing an improper — 


investment does not estop the beneficiary from ob- 
jecting to the account for such improper invest- 
ment.*7 Nor does the assent of a life tenant to 
an impairment of the fund by the trustee estop the 
life tenant or remaindermen from contesting the 
trustee’s accounts.78 Failure to object while the ob- 
jector’s interest was merely reversionary does not 
effect an estoppel.7® 


[§ 853] 4. Hearing and Reference. It is the usual 
course, upon the settlement of a trustee’s account, 
to order a reference to a referee, master, or auditor,*®° 
as where accounts are so intricate that the validity 
of objections thereto cannot be determined,*! or up- 
on removal of one as a trustee,®? but if this is not 
done, and the court itself, without objection, deter- 
mines the amount, the failure to refer will not con- 
stitute reversible error.8? A reference will not be 
ordered when the trustee objects and it appears that 
there is nothing due from the trustee,** and is im- 
properly ordered to determine issues or matters oth- 


the final settlement.*® No special 


tate subject to an annuity and to imn- 
vest and reinvest the balance, and did 
not dispose of the residue of the prin- 
cipal, the heirs and next of kin hada 
standing to appear and be heard at 
an audit of the trustee’s account, 
showing a balance of income. In_re 
Slater’s Wstate, 108, A. .601, 265, Pa. 


. 


[b] Determination of interest.— 
The trustee has the right, when an ac- 
count presented by him is attacked 
by objections at the hearing, or when 
he is cited to appear and render an 
account, to make the preliminary Ob- 
jection that the person who thus in- 
vokes the action of the court with 
respect to the trust has himself no in- 
terest in the property, and hence can- 
not be heard to make his objection 
or demand an accounting. This ob- 
jection of the trustee may be disput- 
ed, and thereupon the court must de- 
termine whether or not such party 
is the beneficiary, or is interested in 
the trust. McAdoo v. Sayre, 78 P. 
874, 145 Cal. 344. 


67. Robert v. Morgan, 4 Dem.Surr. 
(N.Y.) 148; Moore’s Appeal, 10 Pa. 
435. 


68. In re Webb, 185 N.Y.S. 153, 194 
App.Div. 915. 


“a he Huston v. Weed, 242 I1l.App. 
95. 


70. Rowland v. Maddock, 67 N.E. 
347, 1838 Mass. 360; Blake v. Pegram, 
109 Mass. 541. 


71. In re Union Trust Co, of New 
sYork, 114°N:H. 1057; 219 N.Y. 514. 


72. Phelps v. Thompson, 198 N.Y. 
S;-320; 119 Misc. 875. 


73. American Colonization Soc. v. 
Latrobe, 104 A. 120, 132 Md. 524; In 
re Pollock’s Will, 236 N.Y.S. 149, 134 
Misc. 212; Matter of Carr, 121 N.Y.S. 
109, 66 Misc. 111; In re Shuster, 26 
Pa.Dist. 232; Stewart’s Est., 21 Pa. 
Dist. 685; Nax’s Hst., 18 Pa.Dist. 423; 
Walsh’s Est., 18 Pa.Dist. 214; Suplee’s 
Bst., 1 Pa.Co. 458; Kelly v. Love, 20 
Gratt. (61 Va.) 124. 


fa] Ilustrations.—(1) Where the 
trustees’ commissions on income were 
stated in an account rendered to the 
life tenant, without objection from 


pleading is nec- 


her, she could not on an accounting 
object to the allowance of such com- 
missions. In re Neafie’s Hstate, 91 A. 
958, 245 Pa. 576. (2) On accounting 
by a substituted trustee, a beneficia- 
ry, who did not allege that disburse- 
ments allowed by decree on the ac- 
counting by the original trustee were 
improper, cannot attack the disburse- 
ments. In re Kelsey’s Hstate, 153 N. 
Y.S. 1095, 89 Mise. 701. (3) An ob- 
jector, having on hearing abandoned 
objections to the testamentary trus- 
tee’s account, was estopped from 
again attempting to assert them. In 
re Pollock’s Will, 236 N.Y.S. 149, 134 
Mise. 212. (4) A contingent remain- 
derman, by consenting to payment to 
a life tenant out of the principal, is 
not precluded from objecting thereto, 
on accounting, where consent was in- 
duced by false representation. In re 
Pollock’s Will, supra. (5) Objections 
that the trustee made loans at low 
interest rates, and rented the prop- 
erty to the life tenant at an inade- 
quate rent, are without merit, where 
the life tenant entitled to the entire 
income approved thereof. In re Pol- 
lock’s Will, supra. (6) A beneficiary 
in a testamentary trust, who agreed 
with the executor and trustee and the 
other beneficiaries under the will that 
investments might be made in real 
estate without the state, and that cer- 
tain bank stock might be held until a 
designated time, is estopped from ob- 
jecting to the account, although the 
agreement between the parties con- 
tained a stipulation that the benefi- 
ciary in the testamentary trust would 
not call for an accounting if state- 
ments were rendered her, and al- 
though such statements were not ren- 
dered. In re Carr, 121 N.Y.S. 109, 66 
Mise, eli. 


[b] Circumstances not amounting 
to estoppel.—The failure of the cestui 
que trust to object to a testamenta- 
ry trustee’s report wherein he ac- 
counts for interest received on rail- 
road bonds in which he had improp- 
erly invested the trust funds will not 
estop the cestui que trust from ob- 
jecting to the investment in such 


bonds. Clark y. Anderson, 13 Bush 
(Giscya) eel tel 

74. Savage v. Sherman, 87 N.Y. 
PACT 


er than the accounts.®® 


Only such matters can be 


75. Saffold v. Stevens, 13 S.W.(2d) 
268, 227 Ky. 364. 


76. Meier v. Union Trust Co. of 
pages pos, 176 N.E. 42, 93 Ind.App, 


77. Ball v. Hopkins, 167 N.E. 338, 
268 Mass. 260. 


78. Ball v. Hopkins, supra; Ben- 
pert v. Pierce, 74 N.E. 360, 188 Mass. 


79. Inglis v. Beaty, 2 Ont.A. 453. 


80. Hebron v. Kelly, 28 So. 641, 25 
So. 877, 77 Miss. 48; Nail v. Martin, 
39 N.C. 159; MeCrillis v. McCrillis, 
(R.I.) 149 A. 799; ———— v. Osborne, 
6 Ves.Jr. 455, 31 Reprint 1141. 


[a] In New York, L. (1870) ¢ 359 
§ 6, providing that in any accounting 
in the surrogate’s court, or any other 
proceeding therein, the surrogate may 
appoint a referee to take testimony 
as to the facts in relation thereto, 
to examine the accounts rendered to 
such surrogate, to hear and determine 
all disputed claims, and other matter 
relating to such account, and to make 
a report thereon, subject to the con- 
firmation of the surrogate, gives the 
Surrogate power to order a reference 
to settle a trustee’s account. Tucker 
v. McDermott, 2 Redf.Surr. 312. 


81. U. S. Trust Co. of New York 
v. Baes, 207 N.Y.S. 19, 124 Misc. 48 
[aff 215 N.Y.S. 933, 216 App.Div. 836]. 


82. McCrillis vy. McCrillis, (R.I.) 
149 A. 799. 


83. Hebron v. Kelly, 23 So. 641, 25 
So. 877, 77 Miss. 48. 


84 Nail v. Martin, 39 N.C. 159. 


85. Easter v. Ralston, 82 App.D.C. 
12; Barnes vy. Gardiner, 125 N.Y.S. 
433, 140 App.Div. 395. 


[a] Where no issues of fact were 
raised in an action to have the ac- 
count of proceedings of trustees ju- 
dicially settled, an order of reference 
so far as it directed that the issues 
be heard and determined was not op- 
erative, but was operative so far as 
it ordered that proof of the allega- 
tions of the complaint be taken and 
the account taken and stated. Farm- 
ers’ Loan & Trust Co. v. Markoe, 201 
N.Y.S. 247. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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inquired into on a reference as are submitted by 
the order of reference.*® The referee, master, or 
auditor has the duty to state the items of indebted- 
ness between the parties and to ascertain any bal- 
ance that may be due.8* He may reject the trustee’s 
account,** or require an amended account to be 
filed.6° He may call and examine witnesses.?® The 
general rule requiring the determination of other is- 
sues before a reference is had®! applies to references 
of accounts of trustees.°? It is no objection to the 
report of a referee that questions not necessary 
to be decided were not passed on.°*? The adoption 
by the master of a valuation of property agreed on 
by all the parties affords no ground for objection as 
to the valuation by the master.°* Findings on a sec- 
ond reference that there has been a partial dis- 
tribution of certain property do not abrogate find- 
ings on a previous reference that such property was 
misappropriated by the trustee.°° A report made 
after the parties had full opportunity to present all 
facts will not be disturbed;®* nor will an account 
which is justified by the facts found.®°? Where the 
circumstances require it, the referee’s report may be 
recommitted to him for correction®® or for further 
inquiry.°® <A referee may, in his sound discretion, 
where a good foundation is laid, reopen a case heard 


86. Brown v. Rickets, 4 Johns.Ch. 
(N.Y.) 3038, 8 Am.D. 567; In re Ash-| Nat. 
man, 67 A. 841, 218 Pa. 509. 181; 


[a] Thus, where an auditor was 254 Pa. 267. 
appointed to pass on exceptions to a 
particular account of a trustee, and 
to distribute such balances as he 
should find, his jurisdiction was con- 
fined to the account he was appointed 
to audit, and he had no power to 
charge the accounting trustee with a] 567. 
balance alleged to remain unpaid tuo 
distributees on a former accounting. 241: 
In re Ashman, 67 A. 841, 218 Pa. 509. Va.’ 255 


87. Easter v. Ralston, 32 App.D.C. 2 
12> Smith v. Perry, 95 Sow. 337, 197 t 
Mo. 438; McSorley v. McSorley, 4 3. € 
Sandf.Ch. (N.Y.) 414. 135 App.Div. 123. 


88. Miller v. Whittier, 36 Me. 577. [a] 


[a] Powers of referee.—If the 
trustee fails to keep an accurate ac- 
count of the income and expenditures 
thereof. the master, in stating an ac- 
count, may reject that presented by 
the trustee, and exercise a sound dis- 
cretion, on the whole evidence, in 
charging and allowing him what shall 
appear to be reasonable. Miller v. 
Whittier, 36 Me. 577. 


89. Matter of U. S. Mortgage, etc., 
Co., 100 N.Y.S. 12, 114 App.Div. 532, 
19 N.Y.Ann.Cas. 111. 


90. Matter of Levy, 43 N.Y.S. 144, 
12 App.Div. 346. 


91. See References § 22. 


; 92. Hewitt. v.. Farmers’ 
Trust Co., 198 N.Y.S. 744, 748, 204 App. 
Div. soa Start) Ve Selleck, 122 N.Y.S. 
1054, 138 App.Div. 277. 


‘Tt is for the court to try and de- 
termine the issue and direct the dis- 
position to be made of the trust fund, | trial 
and for the referee to take the ac-/ Trusteeship, 
count within the lines laid down by] 109. 
the court.” Hewitt v. Farmers’ Loan 
& Trust Co., supra. 6. 


“' 93. Farmers’ Loan & Trust Co. v. 
Markoe, 201 N.Y.S. 247. 


94. Schneider v. Hayward, 121 N.E. 
76, 231 Mass. 352. [a] 


95. Schneider v. Hayward, supra. 


96. Tarbox v. Tarbox, 89 A. 194, 
111 Me. 3874. 


and made 


Div. 123. 


N.E. 
Loan & 5. 


court. In 


7. See cases infra this note. 


Accounts stated or settled, of 
long standing uncontested, may be | 1, 
considered prima facie correct. 
nis v. Dennis, 15 Md. 73 (account of 
less than twenty years’ standing, and!111 
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97. Knowlton v. 
Bank, 162 N.E. 356, 264 Mass. 
In re Cooper’s Hstate, 98 A. 885, 


98. White v. Kibler, 
Cairns v. Murray, 37 Can.S.C. 163. 


99. Matter of Odell, 
1 Connoly Surr. ‘91; 
ets, 4 Johns.Ch. (N.Y.) 303, 8 Am.D. 


1. Holtzman vy. Linton, 27 App.D.C. 
Diehl v. Cotts, 37 S.E. 546, 48 W. 


Diehl v. Cotts, supra. 
In re Williams, 119 N.Y.S. 892, 


Thus, where a special guard- 
ian appeared in court for the purpose 
of fixing a date for a trial before 
the court for the settlement of the 8. 
accounts of testamentary 
no objection 

ed that he would not object to allow- 
ing the testimony of a former refer- 
ence to be read in the hearing before 
the court, he waived his right to move 
for the appointment of a referee. In 
re Williams, 119 N.Y.S. 892, 135 App. 


4 Anderson v. Bean, 172 N.E. 647, 
272 Mass. 432, 72 A.U.R. 959; 
v. Aldrich, 5 N.E.. 517, 141 Mass. 342; 
New England Trust Co. v. 
69, 140 Mass. 532. 


In re Bartholomew’s Trustee- 
ship, 222 N.W. 356, 207 Iowa 109. [a] 


[a] Illustration.—On objections to 
a trustee’s final report, 
whether he met the duty in handling 
the funds is a fact question for the 
re Bartholomew’s 
222 N.W. 356, 207 Iowa 


Marshall v. St. Louis Union 


Trust Co., 236 S.W. 692, 209 Mo.App. 
18. 
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by him and hear further proof, at any time before 
his report is filed; but he ought not to do so unless 
special and very satisfactory cause is shown.’ 


Waiver of reference. The right to a reference may 
be waived.°’ 


Hearing, on accounts by court. Upon the settle- 
ment of an account of a trustee, the court may prop- 
erly consider distributions already made,* and it is 
for the court to determine questions of fact properly 
arising.” The court should see that reasonable care 
is used by the trustee to keep his expenses within 
proper bounds.® 


[§ 854] 5. Evidence—a. Presumptions and Bur- 
den of Proof. In proceedings for stating and set- 
tling the accounts of trustees, all proper presump- 
tions will be indulged;* and every presumption is 
in favor of the trustee’ s honest exercise of his disere- 
tion. On this question the burden of proof is not on 
the accountant, but on those who question the cor- 
rectness of his accounts.® Similarly, the burden of 
proof is on him who charges a trustee with surcharg- 
ing and falsifying his accounts.1° But the general 
rule of law applicable to a trustee burdens him with 
the duty of showing that the account which he ren- 


Fourth-Atlantic ) not being an account stated or settled, 


was not deemed prima facie correct). 


[b] Expenditures for repairs on 
the trust property will be presumed 
proper in the absence of proof re- 
specting their character. In re Drei- 
er’s Estate, 92 A. 51, 83 N.J.Eq. 618; 
Wileox v.’ Quinby, 26 Nsy.Si 1140.73 
Hun 524. . 


[c] Presumption of yaymeutee 
Trustees under a will, on their ac- 
counting, although producing no 
vouchers to prove part of their alleg- 
ed payments to the beneficiary, may 
invoke, to some extent at least, the 
rule which allows a presumption of 
payment whenever moneys have been 
collected which it would be a fraud 
not to pay over. Matter of Davis, 6 
NY. Se 23: 1b;)7% 433 App: Dive 33a 


In re Aldersley’s Estate, 163 P. 


2ES Coeelsl:Gi; 


PEASE MES, Ne, 
Brown v. Rick- 


trustees, | 206, 174 Cal. 366; Aldridge v. Aldridge, 
and stat-|109 S.W. 873, 33 Ky.L. 246; In re 
Bailey, Le- 


Bi Acs 095, 208 Pa. 594; 
high’s Est., 28 Pa. Co. 8. 


9. ;Youneg’v. Barker, 127 NUY.S. 221, 
141 App.Div. 801; In re Adriance’s Es- 
tate, 260 N.Y.S. 1738, 145 Mise. 345; 
In re Clark’s Will, 242 NY. S. 210, 136 
Mise. 881 [aff sub nom. In re Fulton 
Trust: Cone 2s9nNeYSa 923 e02 sen. Amps 
Div. 781 (rev on other grounds Li7 
N.E. 397,.257 N.Y: 1382, 77 A.L-R. 499)]; 
In re Bailey, 57 A. 1095, 208 Pa. 594; 
pe re Rudy’s Wstate, 71 Pa.Super. 


Lincoln 


Eaton, 4 


No presumption of fraud.— 
Where a testamentary trust is creat- 
ed, directing that “the interest there- 
of, together with part of the princi- 
pal if required,”’ shall be paid for the 
care and maintenance of the cestui 
due trust, the use of the fund is large- 
ly a matter of the sound discretion 
of the trustee, and no presumption of 
fraud arises from the mere fact that 
there has been a diminution of the 
principal. In re Rudy’s Estate, 71 Pa. 
Super. 448. 


10. Camppele v. 
460; 


the question 


. 


Campbell, 8 F. 

In re Stott’s Estate, 207-N.W 
233 Mich. 494; In re People’ s Trust 
155 N.Y.S. 6389, 169 App.Div. 699; 
In re Carr, 121 N.Y.S. 109, 66 Misc. 


Den- Co., 
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ders and the expenditures which he claims to have 
made were correct, just, and necessary,!1 and of 
proving that investments made on his own responsi- 
bility were justified and in the exercise of a reason- 
ably sound judgment;*? and where there has been a 
negligent failure to keep true accounts, or a refusal 
to account, all presumptions will be-against the trus- 
tee upon a settlement,?* obseurities and doubts being 
resolved adversely to him,'* although the rule will 
not be strictly applied when it will lead to conclu- 
sions at variance with the reasonable probabilities 
The burden of proving all affirmative 
defenses is likewise on the trustee;!® and where a 
loss is found by the auditor, the burden is on the 
trustee to show that it is less in amount than was 


of the ease.1® 


11. Ariz.—In re Schuster’s Estate, 
281 P. 38,35 Ariz. 457. 


Cal.—tiIn re Thompson, 35 P. 991, 36 
P: 98, 508, 101 Cal. 349. 


D.C.—Richardson v. Van Auken, 5 
App.D.C. 209. _ 


Ill.—Lehman vy. Rothbarth, 42 N.E. 
777, 159 Ill. 270; Knights of Ku Klux 
Klan v. First Nat. Bank, 254 Ill.App. 
264. 


Iowa.—In re Bartholomew’s Trus- 
teeship, 222 N.W. 356, 207 Iowa 109. 


Mass.—Ball v. Hopkins, 167 N.E. 
$38, 268 Mass. 260; Wall v. Boston 
Safe Deposit & Trust Co., 150 N.E. 


220, 254 Mass. 464. 


Mo.—Smith v. Perry, 95 S.W. 337, 
197 Mo. 438. 


N.J.—Hagedorn v. Arens, 150 A. 4, 
106 N.J.Eq. 377; McCulloch v. Tomp- 
kins, 49 A. 474, 62 N.J.Eq. 262; Duf- 
ford v.,Smith, 18 A. 1052, 46 N.J.Eq. 
216) Parker y. Parker, \(Ch))) 15 7A, 
586. 


N.Y.—White v. Rankin, 46 N.Y.S 
228, 18 App.Div. 293 [aff 57 N.W. 1128, 
162 N.Y. 622]; In re Cooper, 144 N.Y. 
S. 189, 82 Misc. 324; Ithell v. Malone, 
154 -N.Y.S. 2'75. 


Pa.—Mintz v. Brock, 44 A. 417, 193 
Pa. 294; Landis: v. Scott, 32 Pa. 
495. 


S.C.—Appelt v. Sprott, 163 S.E. 831, 
165 S.C. 372. 


Tenn.—Montgomery v. Coldwell, 14 
Lea 29. 


Ont.—Campbell  v. 
[1930] 3 Dom.L.R. 673 


[a] Rule applied.—(1) A fiduciary 
sued for an accounting must prove 
the allowance of any credit claimed. 
Knights of Ku Klux Kian y. First 
Nat. Bank, 254 Ill.App. 264. (2) A 
trustee personally interested in the 
transaction has the burden of show- 
ing absence of misrepresentation or 
concealment and that the contract 
was advantageous to the beneficiaries. 
Ball v. Hopkins, 167 N.E. 338, 268 
Mass. 260. (3) Where a trustee 
mingled his own funds with trust 
funds in purchasing property for the 
beneficiaries, the burden was on him 
clearly to show the amount he had 
used out of his own funds, in order 
to obtain credit therefor. Vanatta v. 
Carr, 82 N.E. 267, 229 Ill. 47. 


Hogg, (Imp.) 


12. Lannin v. Buckley, 152 N.E. 71, 
256 Mass. 78; Detre’s Estate, 30 Pa. 
Dist. 625. 


S.—Bourne v. Maybin, 3 F. 


A Re a wigs} 
Cas.No. 1,700, 3 Woods 724. 


Cal.—Bone v. Hayes, 99 P. 172, 154 
Calarge 


D.C.—Richardson vy. Van Auken, 5 
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admissible.1° 


App.D.C. 209. 


N.J.—Blauvelt v. Ackerman, 23 N.J. 
Eq. 495 [aff 25 N.J.Eq. 570]. 


N.Y.—White v. Rankin, 46 N.Y.S. 
228, 18 App.Div. 293 [aff 57 N.E. 1128, 
162 N.Y. 622]. 


Pa.—Landis v. Scott, 32 Pa. 495, 


14. Bourne vy. Maybin, 3 F.Cas.No. 
1,700, 3 Woods 724; Richardson v. 
Van Auken, 5 App.D.C. 209; Dufford 
v. Smith; 18 A. 1052, 46 N.J.Eq. 216; 
Veghte v. Steele, 35 N.J.Eq. 348; In 
re Gaston, 35 N.J.Eq. 60 [aff 35 N.J. 
Eq. 348]; Blauvelt v. Ackerman, 23 
N.J.Eq. 495 [aff 25 N.J.Eq. 570]; Hus- 
ton v. Cassidy, 14 N.J.Eq. 320; White 
v. Rankin, 46 N.Y.S. 228, 18 App.Div. 
293 [aff 57 N.H. 1128, 162 N.Y. 622). 


15. Blauvelt v. Ackerman, 23 N.J. 
Eq. 495 [aff 25 N.J.Eq. 570]. 


16. Old’s Estate, 8 lLanc.L.Rev. 
329 [aff 24 A. 752, 150 Pa. 529]. 


17. Smith’s Est., 24 Pa.Dist. 435. 


18. In re Harbeck’s Estate, 254 N. 
Y.S. 312, 142 Misc. 57. 


19. See cases infra this note. 


[a] Evidence held admissible.—(1) 
In a proceeding ky a trustee for dis- 
charge and approval of accounts, 
wherein it appeared that part of the 
estate consisted of an indebtedness of 
a grocery company which had become 
insolvent, and with which it was 
sought to charge the trustee, ledger 
leaves of the grocery company and 
certain statements of account were 
properly received in evidence as 
against the trustee. In re Trustee- 
ship of Prager, 186 P. 1015, 106 Kan. 
14. (2) Proof of customary charges 
by testamentary trustees, such as 
percentage of the corpus of the trust 
or income, 1s material only as an aid 
to the court in determining reasonable 
compensation. In re Dunlap’s Estate, 
2 P.(2d) 1045, 38 Ariz. 525. (3) 
Checks drawn by a trustee to third 
parties in payment of demands 
against the beneficiary, and coincident 
with charges on his books against 
such beneficiary, are admissible in 
evidence to show what disposition he 
has made of the trust funds. Smith 
v. Rentz, 14 N.Y.S. 255, 60 Hun 85 [rev 
on other grounds 30 N.E. 54, 131 N.Y. 
169, 15 L.R.A. 138, 28 Abb.N.Cas. 104, 
22 N.Y.Civ.Proc. 27]. (4) Where such 
trustee pays the principal of the trust 
fund to testator’s son and institutes 
a proceeding for the judicial settle- 
ment of his account, in which the wife 
and children of such son appear and 
oppose the allowance of any part of 
the principal so paid, on the ground 
that the new trustee had no power to 
make such payment, and because he 
acted in bad faith and with full 
knowledge that testator’s son, by rea- 


es 
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found by the auditor.17 A trustee claiming authority 
to make other than legal investments has the bur- 
den of clearly demonstrating that such was the set- 
tlor’s intention.*® 


[§ 855] b. Admissibility. 
evidence are ordinarily 
whether the evidence offered in such proceedings is 
The trustee himself is a competent 
witness to all matters touching the management of 
the trust fund or the disposal of it or its income.?° 


[§ 856] c. Weight and Sufficiency. Questions as 
to the weight and sufficiency of the evidence are to 
be determined by the general rules on the subject.?+ 
When better evidence cannot be had, the disposition 


The general rules of 
applied in determining 


son of dissipation, was unfit to do 
business or to have control of the 
fund and would waste and squander 
the same, evidence in regard to bad 
faith of the trustee in the making of 
such payment to testator’s son is ad- 
missible. Matter of Wilkin, 75 N.E. 
1105, 183 N.Y. 104. 


[b] Evidence held inadmissible (1) 
to show the value of property. Petty- 
john v. Liebscher, 17 S.E. 1007, 92 Ga. 
149 (price of property at tax sale). 
(2) An account of a former ,trustee, 
stated by the auditor of a court of 
chancery, showing that testator’s per- 
sonal estate was insufficient to pay 
his debts, not having been confirmed 
by the court, was not evidence of the 
account stated. Diffenderffer v. Wind- 
er, 3 Gill & J. (Md.) 311. (3) A re- 
turn by a trustee to the ordinary, not 
examined, approved, and ordered to 
be recorded, although sworn to, is not 
evidence in favor of the trustee. Sax- 
on v. Sheppard, 54 Ga. 286. (4) The 
declarations of the trustee are not ad- 
missible in his favor. Saxon v. Shep- 
pard, supra. (5) In suit for an ac- 
counting and settlement of a trust, 
the master, in his discretion, prop- 
erly refused to permit the beneficiary 
to be asked on cross-examination how 
goods set off to her and plaintiff bene- 
ficiary by a defendant trustee, delin- 
quent in having appropriated such 
goods, appeared in value in compari- 
son with those received by defendant 
trustee, another beneficiary, the mat- 
ter being collateral. Schneider v. 
Hayward, 121 N.E. 76, 231 Mass, 352. 


20. In re Hodges, 28 A. 663, 66 Vt. 
70, 44 Am.S.R. 820. 


21. In re Schuster’s Estate, 281 P. 
38, 48, 35 Ariz. 457 [cit Cyc]; Kelley 
v. Weymouth, 68 Me. 197. See Otter- 
beck v. Larson, 197 Ill.App. 310. 


[a] Statutory requirement that 
“the answers and statements sworn 
to by a trustee shall be deemed true, 
in deciding how far he is chargeable, 
until the contrary is proved,’ does 
not exclude application of the ordi- 
nary rule as to the preponderance of 


evidence. Kelley v. Weymouth, 68 
Me. 197 
{b] Prima facie evidence.—An al- 


lowance to an auditor for notices to 
interested parties of filing and the 
time of hearing on anh account of a 
trustee is prima facie evidence that 
notices were given as required by 


statute. Lindsay y. Kirk, 51 A. 960, 95 
Md. 50. 

[c] Evidence held snfficient to 
show: (1) That money was paid to 


daughter as advancement from her 
personal estate, and not for daugh- 
ter’s contingent interest under will. 
In re Nisbet’s Will, 123 N.Y.S. 414, 
139 App.Div. 1 [appeal den and aff sub 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the trust assets may be proved by the testimony 


of the trustee alone.?2 


[§ 857] d. Examination of Trustee. 
settling his account is liable to examination on oath 
as to the truth and correctness of such account or any 
former account which has been opened.?* 


[§ 858] 6. Judgment or Decree.?+ 


nom. In re Wright, 93 N.E. 1135, 199 
N.Y. 569]. (2) That payments made 
by trustee were not on account of 
trust fund. Jones v. Jones, 2 N.Y.S. 
844, 50 Hun 603. (3) That trustee 
used reasonable diligence in closing 
old trust and setting up new ones 
created by testator’s daughter’s will. 
North Adams Nat. Bank v. Curtiss, 
180 N.E. 217, 278 Mass. 471. (4) That 
no surcharge should be made against 
trustee because not selling stock when 
requested. North Adams Nat. Bank & 
Trust Co. v. Curtiss, supra. (5) That 
no surcharge should be made against 
trustee for failure to sell securities 
so that beneficiaries might receive 
larger income. North Adams Nat. 
Bank & Trust Co. v. Curtiss, supra. 
(6) That trustee accounted to cestui 
for proceeds of note, which cestui’s 
executor claimed were not placed to 
cestui’s credit, by converting it into 
Liberty Bonds and cashing them from 
time to time as cestui’s necessities 
arose. Walker’s Ex’r v. McNeal’s 
Ex’r, 277 S.W. 460, 211 Ky. 447 (par- 
ties’ stipulation, original entry book 
kept by trustee, and other evidence). 
(7) That note representing loan of 
trust funds by trustee was worthless 
and objections to final report should 
be sustained. In re Bartholomew’s 
Trusteeship, 222 N.W. 356, 207 Iowa 
109. (8) That trustee should be al- 
lowed compensation and attorney’s 
fees in view of manner in which he 
managed estate. In re Schuster’s Es- 
tates: 281;, Piv38,.485 “Ariz: 457.) (9) 
That trustee was justified in re- 
garding new stock as capital rather 
than income. In re Hoagland’s Es- 
tate, 142 N.Y.S. 462 [mod In re Leask, 
143 N.Y.S. 865, 159 App.Div. 102] (in 
proceedings on reference in an ac- 
counting by a trustee, a resolution of a 
corporation inferentially stating that 
new stock issued by it represented an 
increment of capital, and not earnings, 
was sufficient, in absence of other evi- 
dence, to put the burden of proof on 
objectors claiming the contrary). 
(10) That widow of deceased partner 
did not have full and complete knowl- 
edge when giving her consent to sale 
of deceased’s interest constituting 
part of trust estate. Ball v. Hopkins, 
167 N.E. 338, 268 Mass. 260. Gh) 
That trustees should be charged with 
income and principal earned by trust 
fund while invested in preferred stock 
shown to have been improper invest- 
ment. Ball v. Hopkins, supra. (12) 
That trustees retaining stock on mis- 
taken recommendations of investigat- 
ing committee were not liable for 
depreciation in value. In re Allis’ Es- 
tate, 209 N.W. 945, 210 N.W. 418, 191 
Wis: 2329" (13) “Dhat® services “ren- 
dered by attorneys for trustee in de- 
fending trust against litigation by 
one beneficiary were rendered under 
employment by trustees and for them, 
although same attorneys also entered 
formal appearance on behalf of other 
beneficiaries of trust. In re Duffill’s 
Estate, 206 P. 42, 188 Cal. 536. (14) 
That trustees, in defending a charita- 
ble trust against attack by heirs of 
testator, were defending trust, and 
not waging a contest in their indi- 
vidual interest, and hence were en- 
titled to reimbursement from fund 
of fees paid attorneys and expenses 
of litigation. -Wemme vy. First 
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ing of this character the court has the power, and 


it is its duty, whenever the power is invoked, to as- 


A trustee in 


In a proceed- 


Church of Christ, Scientist, of Port- 
land, 237 +b) 6745 0L1> Or, 28-7 Cho) 
That part of the estate was a debt 
owed by a grocery company, which 
had not been paid, and which should 
be charged to the trustee’s account. 
In re Trusteeship of Prager, 186 P. 
1015, 106 Kan. 14. (16) That bonds 
for which trustee was surcharged 
were good bonds when bought. In re 
Detre’s Hstate, 117 A. 54, 273 Pa. 341. 
(17) Validity of deed of property 
from cestui que trust, as well as rati- 
fication of that deed and trust deed 
from his grantee. Bushe v. Bedford, 
103 N.Y.S. 408, 118 App.Div. 368 [aff 
88 N.E. 1116, 195 N.Y. 509]. 


[d] Evidence held insufficient to 
show: (1) That accounts of defend- 
ant trustee should be_ sustained. 


Ithell v. Malone, 154 N.Y.S. 275. (2) 
Payment, so as to discharge trustee 
from accounting. Schoch’s Appéal, 
33 Pa. 351 (general lumping receipt 
from wife to husband who was her 


trustee). (3) That trustee should 
be surcharged. Moore’s Appeal, 10 
Pa. 435 (a trustee cannot be sur- 


charged upon evidence of witnesses 
that the property ought to have yield- 
ed more than it did, where there 
is no evidence as to particulars, and 
there is evidence that the rents de- 
manded were at fair prices, and that 
everything received had been account- 
ed for, and the property very much 
improved under his management). 
(4) That mortgage should be in- 
cluded as bad investment in estimat- 
ing profits of trust fund for which 
trustees were chargeable. Ball v. 
Hopkins, 167 N.E. 338, 268 Mass. 260. 
(5) That trustee received money from 
sale of plaintiff’s stock. In re Stott’s 
Estate, 207 N.W. 1, 233 Mich. 494 (in 
absence of evidence that defendant 
trustee received money from sale of 
plaintiff's stock, there can be no em- 
bezzlement). (6) That trustees act- 
ed improvidently in selling stock, on 
beneficiary’s objections to account 
and claim to surcharge trustees. In 
re Walker’s Estate, 245 N.Y.S. 147, 
138 Mise. 149. (7) That trustee’s 
predecessor had assets from which 
he could have paid sums due from 
a grocery company, with which it is 
sought to charge trustee. In re Trus- 
teeship of Prager, 186 P. 1015, 106 
Kan. 14. (8) That trustee should be 
charged with only one hundred 
seventy-five dollars as rental of house 
occupied by him, where it showed his 
occupancy of one or more buildings, 
reasonable rental value of three of 
which was twenty-five dollars per 
month, and of one fifteen dollars a 
month, for about four years. Lawley 
v. Hickenlooper, 231 P. 821, 64 Utah 
543, 36 A.L.R. 13827. (9) That estate 
was mismanaged, in that property 
was not sold at proper time when land 
values were at their highest point. 
Hancock v. Muldoon, 239 P. 546, 241 
P. 684, 136 Wash. 243. 


22. Miller v. Beverleys, 4 Hen.&M. 
(14 Va.) 415. But see supra § 850. 

[a] Loss or robbery of trust funds. 
—(1) A trustee cannot establish the 


fact of the loss of a trust fund by 
theft or robbery by his own uncor- 
roborated testimony (Seawell vy. 
Greenway, 22 Tex. 691, 75 Am.D. 794); 
(2) but after the loss or robbery has 


-Hunt, 
9 


certain who is entitled to the trust estate already 
delivered by the trustee, and also to that which yet 
remains to be delivered, and to make such orders as 
may be necessary to enable the trustee to make final 
settlement of his account which will entitle him to 
a discharge,”?° but collateral matters cannot be de- 


been proved aliunde, the amount of 
the loss may be proved by the trus- 
tee’s oath alone (Morley v. Morley, 
2 Ch.Cas. 2, 22 Reprint 817). 


ee Blake v. Pegram, 101 Mass. 


24. %In actions for accounting see 
supra § 802. 


25. McAdoo y. Sayre, 78 P. 874, 
145 Cal. 344; In re Hamon’s Estate, 
212 P. 399, 60 Cal.App. 154; Matter 
of U. S. Trust Co., 67 N.E. 614, 175 N. 
Y. 304; In re Van Kleeck, 158 N.Y.S. 
539, 95 Misc. 40 [aff sub nom. In re 
Ingersoll, 164 N.Y.S. 1096, 177 App. 
Div. 917]; Matter of Hunt, 105 N.Y.S. 
696, 121 App.Div. 96; In re Horn, 39 
N.Y.S. 954, 7 App.Div. 89; In re Kim- 
berly’s Estate, 95 A. 83, 249 Pa. 475. 


[a] Decree must show amount ap- 
plied to the benefit of each of the dis- 
tributees, and therefore which of 
them have received their full shares, 
and which of them are entitled to the 
residue of the funds. Kearfott v. 
Dandridge, 31 S.E. 947, 45 W.Va. 673. 


{b] Statutory provisions requiring 
distribution are not complied with 
by directing transfer of the property 
in bulk to the parties entitled there- 
to, and simply designating their frac- 
tional shares therein. Matter of 
105 N.Y.S. 696, 121 App.Div. 


. 


{c] Withholding shares is im- 
proper where mandatory statutory 
provisions require the court to direct 
distribution. In re Horn, 39 N.Y.S. 
954, 7 App.Div. 89. 


[d] Award to trustee to secure an- 
nuity.— Where a testator gave the 
residue of his estate in trust to pay 
certain legacies and an annuity to his 
widow for life or during widowhood 
out of net income, and to establish a 
home for indigent old ladies out of his 
unsold real estate and any accumulat- 
ed income, and directed an investment 
and reinvestment, and did not dis- 
pose of the balance of the principal, 
the orphans’ court, on adjudication 
on the trustee’s account, did not err 
in awarding the balance to the trus- 
tee to secure payment of the annuity, 
in the absence of anything in the rec- 
ord to show that such balance would 
not be safe in his hands. In re Slat- 
er’s Estate, 108 A. 601, 265 Pa. 88. 


[e] Reservation of funds.—A de- 
cree may provide that a_ sufficient 
amount may be reserved out of the 
share of a remainderman to cover the 
ultimate amount, with costs, involved 
in litigation between the trustee and 
the remainderman in another action. 
In re Pollen’s Hstate, 211 N.Y.S. 626, 
125 Misc. 354. 


{f] Contents of decree.—The de- 
eree to be entered on the accounting 
of a deposed trustee must contain a 
summary of the account as settled, 
and must sound in money only and 
not in kind. In re Boyer, 124 N.Y.S. 
892, 68 Misc. 6. 


{[g] Decree constrned.—Adjudica- 
tion of the auditing judge that, ‘““what- 
ever may be the effect of the gift 
to two of the nephews of the income 
for life, with no disposition over of 
the principal, the auditing judge 
thinks that the trust is nevertheless 
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cided.2*> Where a court itself, without a reference, 
determines the amount due from the trustee, the 
omission of the basis of computation from the decree 
does not invalidate it, if the amount appears sub- 
stantially correct.** Without a petition for a final 
aceounting, a decree for distribution will not be 
made.?8 A judgment directing distribution is con- 
elusive until modified.2® A decree charging losses 
by conversion by a cestui entitled to income against 
the principal bequeathed to his children is errone- 
ous.*° A decree surcharging a trustee for improper 
investments should transfer the title to such invest- 
ments to the trustee.*4. Where statutory provisions 
do not authorize a judgment,*? all ordinary steps in 
proceedings for administration and settlement of 
trusts involving judicial determination are properly 
determined by final orders of the court.?* Distribu- 
tion in accordance with a partially erroneous but un- 
objected to judgment is valid as to the trustee.*4 


[§ 859] F. Operation and Effect—1. In General. 
A deeree rendered on an accounting of a trustee has 
the force and effect of a judgment, and is conclusive 
and res judicata until set aside for proper cause or 
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[§§ 858-861 


reversed on appeal,?® and cannot be examined into 
on objections to a subsequent report.?® It is sub- 
ject only to direct attack by motion to open or other 
like remedy,?? and cannot be attacked collaterally.®* 
It implies a finding of all necessary facts.*” 


[§ 860] 2. Persons Concluded. All persons who 
are parties to the accounting of a trustee, duly cited 
or appearing, are concluded by the decree of settle- 
ment,*® except where there is fraud, accident, or mis- 
take,t! or some special case provided for by stat- 
ute;*? but persons of whom jurisdiction is not ac- 
quired on such a proceeding are not concluded by 
the decree.*? Where one cestui, by appeal, secures 
a reversal of a portion of a decree which affects an- 
other cestui also, that portion is not conclusive on 
the second cestui even though he did not appeal.** 
A decree affecting income only has been held conelu- 
sive as to remaindermen even though they had no 
notice of the proceeding.*® 


[§ 861] 3. Matters Concluded. A settlement is 
conclusive as to all matters properly included, or 
necessarily involved therein;*® but as to matters not 


operative, because it is in the nature 
of a spendthrift trust,’’ does not de- 
termine that the estate was merely 
life estates, but merely determines 
that the spendthrift trust by which 
the shares of Such nephews were re- 
stricted was operative, and that the 
interests of the nephews should be 
awarded to the testamentary trustee. 
In re Gunnell’s Estate, 112 A. 450, 269 
PA oieoF 


26. In re United States Trust Co., 
80 N.Y.S. 475, 80 App.Div. 77 [aff 67 
N.E. 614, 175 N.Y. 304]. 


[a] Probate court has no jurisdic- 
tion to settle dispute between 
fiduciary and one who may stand in 
position of debtor or creditor to es- 
tate. Rockwell v. Dow, 154 A. 229, 
85 N.H. 58. 


27. Hebron v. Kelly, 23 So. 641, 25 
So. 877, 77 Miss. 48. 


28. Tucker v. McDermott, 2 Redf. 
Surr. (N.Y.) 312. 


29. Emmet v. Runyon, 123 N.Y.S. 
1026, 1389 App.Div. 310. 


[a] Premature part of judgment is 
subject to change. Emmet v. Runyon, 
123 N.Y.S. 1026, 1389 App.Div. 310. 


30. Emmet vy. Runyon, supra. 


31. In re Lyall’s Will, 208 N.Y.S. 
529, 212 App.Div. 417; Furniss v. Zim- 
merman, 154 N.Y.S. 272, 90 Misc. 138; 
In re Boyer, 124 N.Y.S. 892, 68 
Misc. 6. 


[a] Rule applied.—Where testa- 
mentary trustees invested the trust 
estate in unauthorized securities and 
loans to a realty corporation, a decree 
surcharging them with the amount 
thereof, if they failed to convert them 
into legal investments, should pro- 
vide that, on payment of surcharges, 
title to the securities and to claims 
of the estate against the realty corpo- 
ration should vest in the trustees in- 
dividually. In re Lyall’s Will, 208 N. 
Y.S. 529, 212 App.Div. 417. 


22. See statutory provisions, 


33. -In re Rosenfeldt’s Will, 238 N. 
W. 687, 184 Minn. 303. 


34. Emmet v. Runyon, 123 N.Y.S. 
1026, 139 App.Div. 310. 


85. Ala.—Creamer v. Holbrook, 11 


So. 830, 99 Ala, 52. 


Ky.—Saffold vy. Stevens, 
(2d) 268, 227 Ky. 364. 


Md.—Lindsay v. Kirk, 51 A. 960, 
95 Md. 50. 


Mass.—Abbott v. Bradstreet, 3 Al- 
len 587; Harvard College v. Amory, 
9 Pick. 446. See Johnson v. Collamore, 
171 N.E. 717, 271 Mass. 521 (holding 
that in settling trustee’s account, a 
matter in dispute previously heard 
and determined shall not, without 
leave of court, be again brought in 
question). 


Mo.—Peake v. Jamison, 82 Mo. 552. 


N.J.—In re Leupp, 153 A. 842, 108 
N.J.Eq. 49; In re Baker, 47 A. 1046, 
61 N.J.Hq. 592. 


N.Y.—Bowditch v. Ayrault, 33 N.E. 
1067, 34 N.E. 514, 188 N.Y. 222; Hy- 
land> v..Baxter, \98 (N.Y..610 [aff 31 
Hun 354]; Emmet v. Runyon, 123 
N.Y-S. 1026, 139 App.Div: 310. 


Pa.—In re Newbold, 25 Pa.Dist. 194. 


Tenn.—Vaccaro y. Cicalla, 14 S.W. 
43, 89 Tenn. 63. 


13 S.W. 


36,7 in re Pratt, 51 -Piea7119 Gall, 
156. 

Sor. Ln. re, -Pratt, supra. 

88. Hord v. Bradbury, 59 N.E. 31, 


156 Ind. 30; Peake v. Jamison, 82 Mo. 
bb2she Childs vis Childs* SUS 5s eINeve Ss: 
972,150 App.Div: 6563) 'Conant, Vv. 
Wright, 44 N.Y.S. 727, 19 Mise. 321 
[aff 48 N.Y.S. 422, 22 App.Div. 216 
(aft tb Ta NEES 1107, 1162 Noe en63 5) ie 
Finn’s Est., 18 Pa.Dist. 408. 


39. Anderson v. Bean, 172 N.E. 647, 
272 Mass. 432, 72 A.L.R. 959. 


40. 
F. 167, 41 C.C.A. 259: 


Ky.—Hast v. Wilder’s Trustee, 131 
S.W. 793, 140 Ky. 767. 


Mich.—Raseman y. Raseman, 208 
N.W. 35, 234 Mich. 237; Michigan 
Trust Co. v.. Cross, 180. Now, (624,212 
MICE (ai or 


N.J.—Beam v. Paterson Safe De- 
posit & Trust Co., 126 A. 25, 96 N.J. 
Aah [aff 1382 A. 921, 99° Noda. 


N.Y.—In. re Leask, 143 N.Y.S. 865, 
159 App.Div. 102 [mod sub nom. In re 


For later cases, developments and changes in the law see Annotations, same title and section number, 


U.S.—Kendall v. De Forest, 101 


Hoagland’s HEstate, 142 N.Y.S. 462]; 
Matter of Elting, 87 N.Y.S. 833, 93 
App.Div. 516 [aff 68 N.Y.S. 1118, 33 
Mise. 675]; Bushnell vy. Drinker, 5 
Redf.Surr. 581. 


Pa.—In re McKinney’s Estate, 103 
A. 590, 260 Pa. 123; Hx p. Morton, 3 
Whart. 170. 


Tenn.—Vaccaro vy. Cicalla, 14 S.W. 
43, 89 Tenn. 63. 


_ [a] Remaindermen, although not 
in esse at the time of the decree, is 
nevertheless Similarly concluded 
thereby. Matter of Elting, 87 N.Y.S. 
833, 93 App.Div. 516 [aff 68 N.Y.S. 
1118, 33 Mise. 675]. 


[b] Trustee is bound as to the 
amount decreed to have come to his 
hands, and as to the proportion and 
amount due to each claimant. Ex p. 
Morton, 3 Whart. (Pa.) 170. 


[ec] Minors.—(1) Infant cestuis 
que trustent, who are regularly before 
the court, are concluded by such de- 
crees equally with adults, except that 
they have longer time, by reason of 
their disability, to institute suit for 
relief. Vaccaro v. Cicalla, 14 S.W. 43, 
89 Tenn. 63. (2) The first and par- 
tial account of a testamentary trus- 
tee was res judicata as to cestuis que 
trustent then sui juris, and would not 
be reopened at the instance of the 
cestui que trust who was then a 
minor, where the estate was greatly 
benefited by the services of an agent, 
and his charges were reasonable. In 
a hg eee i Estate, 103 A. 590, 260 

a. A 


: a: Qpening settlement see infra 
42. See statutory provisions. 
43. Kendall v. De Forest, 101 F. 


167, 41 C.C.A. 259; State v. Thresher, 
58 A. 460, 77 Conn. 70; Abbott v. 
Foote, 15 N.E. 773, 146 Mass. 833, 4 


eee aa 314; Work v. Work, 14 Pa. 
Oo . 
44. In re Schaefer’s Hstate, 180 N. 


Y.S.. 638, 110 Mise. 628. 
Sa Elsworth yv. Hinton, 4 N.Y.S. 


46. Cal.—tIn re Scrimger’s Estate, 
206 P. 65, 188 Cal. 158; In re Blake, 
108 PB. 287,.157 Cal. 448. 


ns 


§§ 861-862] 


included or necessarily involved it is not conelu- 
Therefere such a settlement is not conclu- 
sive as to assets not accounted for.*§ 
tling the accounts of trustees, although a protection 
to them as to unauthorized investments shown in 
the accounts settled and not objected to,*® does not 
establish any rule controlling future investments so 


sive.4? 


D.C.—Anderson v. 
DPiCs 447: 


Ind.—Hord v. Bradbury, 59 N.E. 31, 
156 Ind. 30. 


Ky.—Patrick v. Patrick, 141 S.W. 
1192, 146 Ky. 71; Gossom’s Adm’r v. 
Gossom, 133 S.W. 1162, 142 Ky. 118. 


Md.—Girdwood v. Safe Deposit & 
MrustCo.,) 122 -A.. 1325 143 Mid. 245; 
dence Ve. Kink, «515 Aj7 960; Sb Md. 
50. 

Mass.—Southard v. Southard, 96 N. 
E. 941, 210 Mass. 347; Barker v. En- 
Sign, 77. N.E. 719, 191 Mass. 323; Ab- 
bott v. Bradstreet, 3 Allen 587. 


Mo.—Peake v. Jamison, 12 Mo.App. 
appendix 567 [aff 82 Mo. 552]. 


N.J.—City Bank Farmers’ Trust Co. 
Ve vicCarter. 162. AL 274, 000 INCH. 
315; Beam vy. Paterson Safe Deposit 
& Trust Co. 126 A. 25,96 N-J.Eq: 141 
[afi 32 A. 920, 99 N.-J.miq. 4271. 


N.Y.—In re Roche’s Will, 182 N.E. 
82, 259 N.Y. 458; In re Hoyt, 55 N.E. 
282, 160 N.Y. 607, 48 L.R.A. 126; Bow- 
ditch v. Ayrault, 33 N.E. 1067, 34 N.H. 
5il4, 138 N.Y. 222; Gould.v. Gould, 
207 N.Y.S. 4,'211 App.Div. 78 [aff 203 


Sands, 40 App. 


INKYS SiS 99 et 2 © Nisele.1 52] se ini ire 
Schley’s Estate, 195 N.Y.S. 871, 202 
App.Div. 169; Central Trust Co. of 


New York v. Falck, 164 N.Y.S. 473, 
177 App.Div. 501; Hill v. Guaranty 
Trust Co. of New York, 148 N.Y.S. 601, 
163 App.Div. 374; Costello v. Costello, 
137 N.Y.S. 132, 152 App.Div. 280 [aff 
103 N.E. 148, 209 N.Y. 252]; In re 
Bannin, 127 N.Y.S. 92, 142 App.Div. 
4226-) In) re “Perkins, 26" IN. Ys5., 998; 
75 Hun 129 [aff 40 N.E. 165, 145 N.Y. 
599]; In re Thomas’ Estate, 179 N.Y. 
S. 559, 109 Misc. 523; In re Gurlitz, 
172 N.Y.S. 523, 105 Misc. 30 [mod sub 
nom. In re Lynde’s Hstate, 175 N.Y.S. 
289 (aff 179 N.Y.S. 933, 190 App.Div. 
907)];. Childs -v. Childs, 124 N.Y.S. 
550, 68 Mise. 472; Matter of Elting, 
68 N.Y.S. 1118, 33 Misc. 675 [aff 87 N. 
VAS SSO oe AP DD mol 6 lor ns ere: 
Hoagland’s Hstate, 142 N.Y.S. 462 
[mod on other grounds sub nom. In 
re Leask, 143 N.Y.S. 865, 159 App.Div. 
102]. 


Pa.—in_ re Castor, 28 Pa.Dist. 367; 
Clark’s Est., 26 Pa.Dist. 1046; In re 
Newbold, 25 Pa.Dist. 194; In re Simp- 
son, 23 Pa.Dist. 750; Sinkler’s Est., 
25 Pa.Co. 417. 


Tenn.—Leach v. Cowan, 140 S.W. 
1070, 125 Tenn. 182, Ann.Cas.1913C 
188. See Leach v. Cowan, 140 S.W. 
1070, 125 Tenn. 182, Ann.Cas.19138C 188 
(settlements by testamentary trus- 
tees, made in a county court after 
notice to all parties, who were present 
by their attorney, are prima facie evi- 
dence of their correctness). 


Wis.—In re Allis’ Hstate, 209 N.W. 
945, 210 N-W. 418, 191 Wis., 23. 


[a] Division of testamentary trust 
estate into five separate trusts, dis- 
closed in an accounting by the trus- 
tee, and passed upon and approved by 
the surrogate over objection, becomes 
res judicata. Matter of Elting, 87 N. 
Y.S. 833,'93 App.Div. 516 [aff 68 N.Y. 
S. 1118, 33. Misc. 675]. 


[b] Burden of proof.—Where a 
trustee relies on a decree in a former 
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A deeree set- 


accounting to estop the beneficiary 
from questioning the validity of a 
sale by the trustee to the trust, the 
burden is on the trustee to show that 
the question was litigated. Matter of 
Long Island L. & T. Co., 87 N.Y.S. 65, 
v2. App. Div. 1 alate 21 oN. By L1s35 179 
N.Y. 5207. 


{c] Intermediate accounts. — (1) 
Where the decree of an orphans’ court 
upon an intermediate accounting ap- 
proved apportionment of dividends as 
between the corpus of the trust and 
income, a subsequent claim of re- 
maindermen that the apportionment 
was erroneous and that future divi- 
dends from the same stock should be 
withheld and credited to the corpus 
until the alleged deficiency was made 
good is barred by the decree. City 
Bank Farmers’ Trust Co. v. McCarter, 
162 A. 274, 111 N.J.Eq. 315. (2) De- 
crees of an orphans’ court, on settle- 
ment of all of the accounts of a trus- 
tee down to the final account, as to 
which no exceptions were filed by the 
life tenant or remaindermen, or, if so, 
were overruled and no appeal taken, 
are res judicata as to the subject mat- 
ter covered by the decrees in a bill 
for resettlement of intermediate ac- 
counts filed. Beam v. Paterson Safe 
Deposit & Trust Co., 126 A. 25, 96 N.J. 
4 1417 [afte 132A. 921, 99 N.J. Ba: 


47. Caj.—In re Blake, 108 P. 287, 
157 Cal. 448. 


Mass.—Coulson y. Seeley, 179 N.E. 
171, 277 Mass. 559; Creed v. McAleer, 
Ree 761, 275 Mass. 353, 80 A.L.R. 


Mich..—Jones v. Harsha, 206 N.W. 
979, 233 Mich. 499. 


N.Y.—In re Jackson’s Will, 179 N.E. 
496, 258 N.Y. 281; In re Hoyt, 55 N.E. 
282, 160 N.Y. 607, 48 L.R.A. 126; Bow- 
ditch v. Ayrault, 33 N.E: 1067, 34 N.E. 
514, 188 N.Y. 222; Fulton v. Whitney, 
66 NY. 548° [aft 5 tun) 16]5 “In re 
Schliemann’s Will, 254 N.Y.S. 810, 235 
App.Div. 635 [mod 250 N.Y.S. 254, 140 
Misc. 230, and rev on other grounds 
182 N.B. 153, 259 N.Y. 497]; Megrue 
v. Megrue, 247 N.Y.S. 95, 231 App.Div. 
245; Matter of Long Island L. & T. 
ComisteUN. V8.6 65, .92e App. Div. 1. aft 
71 N.E. 1133, 179 N.Y. 520]; Frethey 
v. Durant, 48 N.Y.S. 839, 24 App.Div. 
58: In re Yates’ Hstate, 259 N.Y.S. 
131, 144 Mise. 409; In re Schaefer’s 
Estate, 182 N.Y.S. 732, 112 Misc. 308; 
In re Hunt, 83 N.Y.S. 652, 41 Misc. 
Wh P 


Pa.—In re Vogle’s Hstate, 96 Pa. 


Super. 510; Simes’ HEst., 9 Pa.Dist. 
Si) eee CO. 259s 
[a] Effect of surrogate’s decree on 


accounting as to matters not litigated 
and questions not directly passed upon 
is not precisely the same as is the 
effect of a judgment of a court of 
general jurisdiction, and the fact that 
as to such matters and questions it 
was erroneous does not create a bind- 
ing precedent, or require a repetition 
of such errors in subsequent account- 
ings as to the same estate. Matter of 
Hunt, 83 N.Y.S. 652, 41 Misc. 72. 


[b] Matters not within jurisdic- 
tion, of court are not concluded by a 


a 
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as to justify a continued disregard of plain direc- 
tions of the will.®° 

[§ 862] G. Opening, Vacating, or Setting Aside 
Settlement—1. In General. 
and approved are conclusive,°! they may be directly 
attacked by a motion to open,°? and in a proper case 
will be opened, vacated, or set aside®*® for reasons 


While accounts settled 


final settlement. Abbott v. Foote, 15 
N.E. 773, 146 Mass. 333, 4 Am.S.R. 
314. 


[ec] Rule applied.—(1) Although a 
decree in an intermediate accounting, 
adjudging that amount claimed by 
petitioners belonged to a sinking fund, 
is res judicata as to all matters em- 
braced in that accounting, where all 
parties interested in that decree are 
before the court, application for an 
order directing the trustee to pay to 
the petitioners’ fund held by him as 
part of the sinking fund may be re- 
garded as an application to amend 
the decree, and since the trustee had 
no authority to create a sinking fund, 
and the petitioners are entitled to the 
amount, it should be paid to them. 
In re Thomas’ Estate, 179 N.Y.S. 559, 
109 Misc. 523. (2) Settlement of a 
trustee’s accounts in a probate court 
is not conclusive as to the construc- 
tion of a will. Grindle v. Warner, 170 
N.E. 31, 33 Ohio App. 532 [error dism 
172 INE 379), 120 "Ohio, St. 62 ous eGo) 
A surrogate’s construction of a will 
is conclusive respecting matters to 
the time of accounting, but a correct 
construction may be made on a sub- 
sequent accounting. Megrue v. Me- 
grue, 247 N.Y.S. 95, 231 App.Div. 245. 
(4) Decrees approving testamentary 
trustees’ accounts, but involving no 
objections to, nor specific ruling on, 
the form of investment, while suffi- 
cient to bar inquiry as‘to past trans- 
actions, do not preclude subsequent 
disapproval of that form of invest- 


ment. In re Bannin) 127 UN .s. oo, 
142 App.Div. 436; In re Keane, 160 
N-Y.S $2.00; 0°95 sMiscis25u 965) SeINot— 


withstanding prior accountings, ques- 
tions respecting interest of testator’s 
posthumous daughter and the con- 
struction of a will were required to be 
deemed new on a subsequent account- 
ing in which specifically raised. In 
re Yates’ Estate, 259 NoY.S. 131, 144 
Mise. 409. 


48. Crampton v. Seymour, 
889, 67 Vt. 393. 


[a] Income accruing after account. 
—A. settlement of testamentary trus- 
tees’ accounts is conclusive on all 
payments covered by it, but not bind- 
ing On income, which accrued since 
that time. Staples v. Mead, 137 N.Y.S. 
847, 152 App.Div. 745. 


49. Matter of Irwin, 112 N.Y.S. 205, 
59 Misc. 143. 


50. Matter of Irwin, supra. 
51. See supra § 859. 


52." In re Pratt, 51 °R. 4 1roecal- 
156. 


53. Boyd v. Caldwell, 95 Ind. 392; 
In_ re Baker, 47 A. 1046, 61 N.J.Eq. 
592; Suplee’s Estate, 1 Pa.Co. 458. 


[a] Orphans’ court .had inherent 
power to allow a bill of review of an 
accounting of a trustee under a will. 
In Rh eg Estate, 148 A. 912, 299 
Pa. 32. 


[b] Under exception permitted by 
the chancellor before whom the ac- 
counts were filed, the accounts of a 
trustee are open to reéxamination, al- 
though they may have been passed by 
the chancellor but not finally closed. 
Vinson v. Vinson, 1 Del.Ch. 120. 


31 A. 
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provided by statute,®* or for fraud, accident, or mis- 
take,°® and the evidence thereof must be clear and 
satisfactory.°® A decree will not be set aside for 
fraud as to matters not passed on by it,57 nor for 
matters which could have been presented on the 
hearing of the account.°® An account settled and 
confirmed may be reviewed as a matter of right for 
errors of law appearing on the face of the record,*® 
or for new matter that has arisen since the decree,®° 
or whenever justice and equity require and no one 
suffers thereby.°! A review may be granted for new 
evidence discovered after the confirmation which 
could not have been produced before.°? Excessive 
commissions are no ground for reviewing an account- 
ing where no objection was made for a long time, 
and the account had been approved by the cestui be- 
fore it was confirmed.®* Failure to examine the ad- 


54. See statutory provisions. 


its former decrees approving them, 


vertised audit lists and a consequent failure to be 
present at the audit is not, under ordinary circum- 
stances, a valid ground for granting a reopening,°* 
although it may be allowed for want of notice;®® 
and where no rights have intervened, the failure 
of the trustee to comply with a rule of court requir- 
ing him to send a copy of his answer to the oppo- 
site party will justify a reopening.®® Where the 
statute authorizing review limits it to matters aris- 
ing before distribution, a review cannot be had after 
distribution.£7 Where the questions to be consid- 
ered on review are the same as those to be consid- 
ered in the account of the petitioner as trustee of 
the general estate, of which the fund, the account of 
which is to be reviewed, is a part, the review may 
be suspended pending the adjustment of the account 
of the general estate.°* Proceedings to open, vacate, 


447; Wann v. Northwestern Trust Co., 


[a] In Ohio, under the provisions 
of Gen. Code § 11033, accounts of a 
trustee, previously filed, can be opened 
up so far as to correct any mistakes 
or errors, none of which had been 
previously subjected to any special 
hearing or determination by the pro- 
bate court. In re Trusteeship of Cou- 
den, 9 Ohio App. 207. 


{b] In Massachusetts, where a 
sale of part of trust property to one 
of the trustees is invalid, remainder- 
men objecting thereto may have the 
trustees’ account covering such trans- 
action reopened, under Rev. L. (1902) 
ec 150 § 17, providing that, on the set- 
tlement of a trustee’s account, all for- 
mer accounts of the same accountant 
may be so far opened as to correct a 
mistake or error therein. Warren v. 
Pazolt, 89 N.E. 381, 203 Mass. 328. 


55. Ind.—Boyd v. Caldwell, 95 Ind. 
392. 


Mass.—Withington vy. Fidelity & 
Casualty Co. of New York, 129 N.E. 
418, 237 Mass. 73. 


N.J.—Johnson y. Hicke, 12 N.J.Law 
316; In re Baker, 47 A. 1046, 61 N.J. 
Eq. 592. 


N.Y.—Barnes v. Gardiner, 125 N.Y. 
S. 433, 140 App.Div. 395; Emmet v. 
Runyon, 123 N.Y.S. 1026, 139 App. 
Div. 310; Equitable Trust Co. of New 
York v. Kingsley, 197 N.Y.S. 267, 119 
Misc. 673 [aff 201 N.Y.S. 900]; Eysa- 
man v. Nelson, 140 N.Y.S. 183, 79 Misc. 
304 [aff 150 N.Y.S. 1085, 165 App.Div. 
950]. 


S.c.—Gist v. Gist, 8 S.C.Eq. 343. 
Eng.—In re Webb, [1894] 1 Ch. 73. 


[a] Assent of beneficiary to allow- 
ance of her trustee’s accounts does 
not exonerate the trustee if the ac- 
counts were false, particularly where 
the beneficiary was a woman without 
business knowledge or experience, of 
advanced years, and naturally confid- 
ing in the trustee, who was attorney 
for her family. Withington y. Fidel- 
ity & Casualty Co. of New York, 129 
N.E. 418, 237 Mass. 73. 


[b] Probate court has power to re- 
woke its decrees allowing the ac- 
counts of a trustee if its approval 
thereto was’ induced by fraud prac- 
ticed on the court. Withington vy. Fi- 
delity & Casualty Co. of New York, 
129 N.E. 418, 237 Mass. 73. 


{[c] Where all separate accounts 
of a claimed fraudulent trustee were 
presented together for approval, they 
must be considered all together on pe- 
tition to the probate court to vacate 


and the trustee cannot contend that 
only the last two should be opened 
for examination. Withington v. Fi- 
delity & Casualty Co. of New York, 
129 N.H. 418, 237 Mass. 73. 


{d] What constitutes fraud or 
mistake.—(1) Fraud cannot be pred- 
icated on an erroneous statement by a 
trustee that collections have been 
made on a contract, where the court 
cannot determine whether any claim 
in fact exists, nor where it is still a 
distinet obligation of a solvent party. 
Wann y. Northwestern Trust Co., 139 
N.W. 1061, 120 Minn. 498. (2) A gen- 
eral allegation in a petition fur allow- 
ance of an account of a trustee that it 
has collected all accounts due, which 
is incorrect as to small items, is not, 
as a matter of law, such fraud as will 
justify vacation of the decree. Wann 
v. Northwestern Trust Co., supra. (3) 
An affirmative statement of a trus- 
tee in answer to a general question, 
which is incorrect as to small items, 
will not justify vacation of the de- 
cree on his accounting, but circum- 
stances must be considered in connec- 
tion therewith. Wann vy. Northwest- 
ern Trust Co., supra. 


[e] Materiality of representations. 
—(1) Representations as to the terms 
of a renewal of a lease are not ground 
for the vacation of a decree, where the 
renewal lease was not consummated 
until after the entry of the decree. 
Wann v. Northwestern Trust Co.. 139 
N.W. 1061, 120 Minn. 493. (2) Where 
certain collections under a heating 
contract were made in full, represen- 
tations by a trustee that they had not 
been made because no heat was fur- 
nished were not actionable where not 
material. Wann y. Northwestern 
Trust Co., Supra. 


56. Wann vy. Northwestern Trust 
Co., supra; Vaccaro y. Cicalla, 14 S.W. 
43, 89 Tenn. 63; In re Wilson, 15 Ont. 
L. 596, 11 Ont.W.R. 214. 


[a] Hostility of trustee and ces- 
tui as affecting evidence.—Where the 
beneficiary of a trust is a business 
man, familiar with the subject of the 
trust, and the relations between the 
beneficiary and the trustee have for 
a long timé been strained, the bene- 
ficiary finally consenting to the allow- 
ance of an account on its correction 
as suggested by him, the ordinary 
rules of evidence apply to a charge of 
fraud against the trustee. Wann v 
Northwestern Trust Co., 139 N.W. 
1061, 120 Minn. 493. 


57. Wann v. Northwestern Trust 
Co., supra. 


58. Anderson v. Sands, 40 App.D.C. 


139 N.W. 1061, 120 Minn. 493. 


59. In re Bailey, 57 A. 1095, 208 
Pa. 594; Priestley’s Appeal, 17 A. 1084, 
127 Pa. 420, 24 Wkly.N.C. 305, 4 L.R. 
A. 503; Nixon’s Est., 21 Pa.Dist. 128; 
Meeh’s Est., 18 Pa.Dist. 69. 


_(a] Burden is on petitioner for re- 
view to show error by the auditing 
judge. Brooke’s Est., 25 Pa.Co. 416. 


60. In _re Bailey, 57 A. 1095, 208 
Pa. 594; Priestley’s Appeal, 17 A. 1084, 
127 Pa. 420, 24 Wkly.N.C. 305, 4 L.R.A. 


503; Meeh’s Est., 18 Pa.Dist. 69; 
Hale’s Hst., 9 Pa.Dist. 389. : 
61. In re Willing’s Estate, 135 A. 


751, 288 Pa. 337; In re Troutman’s Es- 
tate, 113A.) 405,°270 Pa.o 310: 


[a] Adjudication of trustee’s ac- 
count, to bind parties, must call at- 
tention to matters to which they must 
object, if dissatisfied. In re Willing’s 
Estate, 135 A. 751, 288 Pa. 337. 


_ [b] Statutory provisions authoriz- 
ing petition for review of a decree 
confirming an account for. errors 
therein or in the adjudication and pro- 
viding that the orphans’ court shall 
grant a rehearing make the review 
a matter of right. In re Troutman’s 
Estate, 113 A. 405, 270 Pa. 310. 


[c] Objection to review.—The ob- 
jection to the review of an adjudica- 
tion of accounting on the ground 
that the objections to the accounting 
might have been made at the audit 
thereof cannot be considered on ap- 
peal, where the right to a review was 
not questioned in the pleadings on 
that ground. In re Troutman’s Es- 
tate, 113 A. 405, 270 Pa. 310. 


[ad] Discretion of court.—Refusal 
of the orphans’ court to allow a bill of 
review to surcharge a trustee’s ac- 
count for depreciation of securities 
occurring during administration of 
the estate by the executors and lega- 
tee is not an abuse of discretion. In 
Ee ne pacha Estate, 148 A. 912, 299 

a. 32. 


62. In re Bailey, 57 A, 1095, 208 
Pa. 594; Priestley’s Appeal, 17 A. 1084, 
127 Pa. 420, 24 Wkly.N.C. 305, 4 L.R.A. 


503; Meeh’s Hstate, 18 Pa.Dist. 69. 
63. In re Vastine, 42 A. 1038, 190 
Pa. 443. 


64. Devlin’s Estate, 36 Pa.Co. 7. 


65. In re Wain, 28 Pa.Dist. 282. 
66. Devlin’s Estate, 36 Pa.Co. 7. 
67. In re Carter’s Estate, 99 A. 79, 


254 Pa. 565. 
68. Hale’s Est., 9 Pa.Dist. 389. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or set aside an account must be had in the court 
where the settlement was made.*® The petition for 
a reopening should be addressed to the auditing 
judge.*° <A decree in accounting will not be vacated 
where the account was properly settled.71 A re- 
hearing will not be granted a trustee who has con- 
ceded the correctness of his cotrustee’s accounts.72 
Review cannot be substituted for an appeal.7? 


Annual or intermediate accounts are to be taken 
as prima facie correct, and should not be opened on 
. any subsequent account unless error or mistake clear- 
ly appears.’ Where statutory provisions permit,?® 
all former accounts of a trustee may be opened to 
correct errors or mistakes on the settlement of a 
subsequent acecount;*® and annual accounts upon 
which no hearing or determination is had are sub- 
ject to supervision, allowance, or disallowance upon 
final settlement.*7 


Surcharging and falsifying.78 In some jurisdic- 
tions the settlement of an account may, where the 
parties had no notice of the settlement, be ques- 
tioned by a general bill,7® but if they had notice, 
they can question it only by a bill to surcharge and 
falsify.8° The petition to surcharge should specif- 
ically point out the errors complained of,§! or, if 
fraud is relied on, must allege it.82 No relief will 
be granted on such a bill where the objection was 
fully investigated before the claim was allowed,*? 
nor will matters not pertinent to the surcharging 
of the account be considered.** 
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[§ 863] 2. Limitations and Laches. Where the 
time within which a settlement may be opened or 
set aside is prescribed by statute, application must 
be made before the expiration of that period.®® 
Even where there is no positive limitation, the right 
to relief may be lost by laches.86 However, the 
fact that the statutory time for appeal has elapsed 
will not bar the cestui que trust from obtaining re- 
lef where the trustees were guilty of fraud in se- 
curing a settlement.87 Statutes relating to time for 
setting aside settlements of executors or adminis- 
trators have been held not applicable to settlements 
of trustees.§§ 


[§ 864] H. Appeal. Accounts once settled and 
approved not being subject to collateral attack,®® 
they can be questioned only by motion to open®?® 
or by appeal.®! Such appeals when taken are gov- 
erned by the general rules of appellate practice,” 
so that matters brought up for the first time on 
appeal will not be considered ;°* although where an 
exception has been taken to one report of a com- 
missioner, the same exception need not be taken to 
subsequent reports in order to present such ques- 
tion.°* Evidence of matters not included in the 
exceptions will not be heard.®® Likewise, all pre- 
sumptions are in favor of the order below where 
there is no bill of exceptions or authenticated state- 
ment of the evidence in the record.°* The rulings 
below will not be disturbed unless clearly errone- 
ous.°7 The appeal brings up the entire record as 


69. Com. v.~Cain, 80 Ky. 318, 4 


Ky.L. 38. 
70. Devlin’s Estate, 36 Pa.Co. 7. 


71. In re Illfelder’s Estate, 240 N. 
-Y.S. 413, 136 Misc. 430 [aff 249 N.Y.S. 
903, 232 App.Div. 740]. 


72. Hurley’s Est., 5 Pa.Co. 84. 


73.: In re Troutman’s Estate, 113 
A. 405, 270 Pa. 310; Stocker’s Est., 25 
Pa.Dist. 1013; Nixon’s Estate, 21 Pa. 
Dist. 128. 


[a] Rule applied.—The petition 
for review of a decree confirming an 
account cannot be substituted for ex- 
ceptions and appeal, and therefore a 
question which was raised, contested, 
and decided adversely before the con- 
firmation cannot be made the basis 
of a petition for review. In re Trout- 
man’s BEstate, 113 A. 405, 270 Pa. 310. 


74. In re Baker, 47 A. 1046, 61 N. 
J.Eqg. 592; Jackson y. Reynolds, 39 
N.J.Eq. 313 [rev 36 N.J.Eq. 515]. 


75. See statutory provisions. 


76. Warren v. Pazolt, 89 N.E. 381, 
203 Mass. 328; Parker v. Boston Safe 
Deposit, etc.,"Co., 71 _N.E. 806, 186 
Mass. 393; Dodd v. Winship, 11 N. 
E. 588, 144 Mass. 461; Blake v. Peg- 
ram, 109 Mass. 541; Blake v. Peg- 
ram, 101 Mass. 592. 


77, Inre Pattison’s Will, 207 N.W. 
292, 190 Wis. 289. 


78. Defined see Accounts and Ac- 
counting § 372. 


79. Leach y. Cowan, 140 S.W. 1070, 
125 Tenn. 182, Ann.Cas.1913C 188. 


g0. Leach v. Cowan, supra. 


{a] Bill making charges of mis- 
management, seeking to hold trustees 
liable on various claims, complaining 
of the compensation allowed them and 
of an item paid on the settlement of a 
claim of one of the trustees against 
the estate, is a bill to “surcharge and 


falsify.” Leach v. Cowan, 140 S.W. 
1070, 125 Tenn. 182, Ann.Cas.1913C 188. 


81. Saffold v. Stevens, 13 S.W.(2d) 
268, 227 Ky. 364; Preston v. Stuart, 
29 Gratt. (70 Va.) 289. 


82. Vaccaro vy. Cicalla, 14 S.W. 43, 
89 Tenn. 63. 


&3. Leach v. Cowan, supra. 

[a] Ilustration.—Where one of 
three testamentary trustees presents 
a claim, evidenced by ae check 
which was given to him by the testa- 
tor aS a marriage present, and was 
again taken possession of by the tes- 
tator only to preserve it, and such 
elaim is allowed and paid, after full 
investigation and representation of all 
parties, beneficiaries subsequently ob- 
jecting to the item stand in the atti- 
tude of one who has made a voluntary 
payment of money with knowledge 
of all the facts, and a court of equity 
will not grant relief, since the trus- 
tee can retain the money with a good 


conscience. Leach v. Cowan, 140 
S.W. 1070, 125 Tenn. 182, Ann.Cas. 
1913C 188. 


84. 
268, 227 Ky. 36 


85. Michigan Trust Co. v. Cross, 
180 N.W. 624, 212 Mich. 573; In re 
Stetson’s Hstate, 155 A. 856, 305 Pa. 
6£; Lees v. Morgan, 40 Ont.L. 233, 12 
Ont.W.N. 353 [rev 11 Ont.W.N. 222]. 


[a] Time does not run against ben- 
eficiary until interest of the: benefi- 
ciary becomes interest in possession. 
Lees v. Morgan, 40 Ont.L. 233, 12 Ont. 
W.N. 353 (release of trustee by bene- 
ficiary renders interest in remainder 
an interest in possession). 


86. In re Triest’s Estate, 236 P. 
930, 72 Cal.App. 268; Delaney vy. 
O’Connor, 85 N.E. 226, 234 Ill. 546; 
In re Illfelder’s Estate, 240 N.Y.S. 
413, 136 Misc. 430 [aff 249 N.Y.S. 903, 
232 App.Div. 740]; In re Adams, 38 
A. 514. 183 Pa. 134; Priestley’s Ap- 
peal, 17 A. 1084, 127 Pa. 420, 4 L.R.A. 


Saffold v. Stevens, 13 S.W.(2d) | 
4, 


] 503, 24 Wkly.N.C. 305. 


e7. Aldrich vy. Barton, 71 P. 169, 
138 Cal. 220, 94 Am.S.R. 43. 


88. Boyd v. Caldwell, 95 Ind. 392. 
89. See supra § 859. 
20. See supra § 859. 


91... Ini re Pratt.515P..475 it 9 (Eat 
156; Wacecaro v. Cicalla, 14 S.W. 43, 
89 Tenn. 63. 


$2. See Appeal and Error 3 C. J. 
p 256 et seq. 


93. Schneider v. Hayward, 121 N. 
E. 76, 231 Mass. 352; Bobb v. Bobb, 
4 S.W. 511, 89 Mo. 411. See Otter- 
beck vy. Larson, 197 Ill.App. 310. 


94. Southern R. Co. v. Glenn, 36 
S.E. 395, 98 Va. 309. . 


$5. In re Cooke’s Estate, 125 A. 332, 
96 N.J.Eq. 589 [aff sub nom. In re 
Beam, 133 A. 918]. 


apes Gardner v. Stare, (Cal.) 69 P. 


97. Cal.—Kidwell v. Ketler, 79 P. 
514, 146 Cal. 12. 


Fla.—Fuller v. Fuller, 2 So. 426, 23 
Fla. 236. 


Mass.—Wall v. Boston Safe Deposit 
eda Co., 150 N.B. 220, 254 Mass. 


Pa.—In re Kipp’s Estate, 121 A. 57, 
277 Pa. 294. 


S.C.—Cunningham vy. Cunningham, 
62 S.E. 845, 81 S.C. 506. 


Vt.—In re Hayward’s Estate, 108 A. 
345, 93 Vt. 404. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


[a] Thus it will be assumed that a 
finding of the probate court that a 
trustee was not liable for loss in the 
sale of property included a finding 
that the trustee acted in good faith 
in making the sale. Wall v. Boston 
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a whole to determine whether on all the facts the 
decree was correct.°S Statutory provisions in many 
jurisdictions provide what orders or decrees may 
be appealed from.®® Interloeutory decrees need not 
be appealed from when rendered, but may be ap- 
pealed from at any time after a final decree within 
which an appeal could be taken.t After an appeal 
is taken and is pending, matters substantially in- 
cluded therein cannot be decided by the lower court 
on intervention by it for the appointment of a new 
trustee,” nor can any further allowances be made.* 
Nor can matters involved in the appeal be consid- 
ered in a bill in a chancery court for a resettlement 
of other accounts. But an appeal from an order 
relating to the account before a certain date does 
not preclude the trial court from making an order 
in reference to the trustee’s accounts subsequent to 
such date.° Upon sustaining exceptions, the case 
may be remanded for further proceedings.® Dis- 
crepancies or irregularities in the decree may be 
corrected by the court on application after a remit- 
titur from the appellate court.7. Where, on appeal, 
an exception to a final account for want of a state- 
ment of changes in securities since the last. preced- 
ing account is sustained, such statement may be filed, 
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exceptions taken, and hearing thereon had in the 
court hearing the appeal.8 The general rules as to 
waiver and estoppel have been applied to appeals 
of this kind.® Statutes permitting appeals from 
settlement of accounts being remedial, they must 
be liberally construed.?° 


Intermediate appeals. In some _ jurisdictions, 
where an appeal is taken to a cireuit court from a 
deeree of a county court settling the aecounts of 
trustees, the case comes up for a trial de novo, and 
questions relating to the dealings of such executors . 
and trustees as to trust funds may be considered 
although not raised in the county court.'+ 


Effect of modification. Where the commissioner’s 
report charged one trustee with a certain item, and 
on the basis thereof reported-certain items of cred- 
it for a beneficiary, the subsequent cancellation of 
the charge on appeal eliminated the beneficiary’s 
right to the items at eredit.?? 


Writ of error to a judgment of the probate court 
approving the final accounts of a trustee is not to 
be treated as an appeal in chancery, but is subject 
to the same rules as other writs of error in law 
cases.1 


Safe Deposit & Trust Co., 150 N.E. 
220, 254 Mass. 464. 


[b] Rule appliedl.—(1) An audit- 
ing judge’s conclusion that, although 
an investment by a trustee (a plan- 
ing mill and retail lumber business) 
was improper, his account would not 
be surcharged, will not be disturbed 
in view of the judge’s findings that 
the estate had suffered no loss from 
the venture, that it had proved a suc- 
cess, and that the property had large- 
ly increased in value, and might ulti- 
mately be sold at a profit. In re 
Kapp’s Estate, 121 A. 57, 277 Pa. 294. 
(2) Conclusion of the auditing judge 
that a testamentary trustee’s account 
should not be surcharged for a loan 
made by him on the security of a home 
devised by testator to his daughter, 
J, will not be disturbed, the trustee 
being under the duty of providing 
proper care and education for J’s chil- 
dren, the loan being to preserve the 
home from J’s creditors, and the judge 
finding the loan to be commendable 
and absolutely necessary for the best 
interest of J and the estate, and the 
fact that J had not paid interest be- 
ing immaterial, as it may be charged 
against her share of the profits of 
the estate, to three fourths of which 
she and her children were entitled. In 
re Kipp’s Estate, supra. 


98. Creed v. McAleer, 175 N.E. 761, 
275 Mass. 3538, 80 A.L.R. 1117; Grant 
v.. Merchants’, ete., Bank, 35 Mich. 
515; Vaccaro v. Cicalla, 14 S.W. 43, 89 
Tenn. 63. 


[a] Thus (1) the appellate court is 
not confined to those items alone upon 
which the decree ruled adversely to 
the party appealing, and is not con- 
cluded by the statement of the ac- 
count adopted. by the court below. 
Grant v. Merchants’, etc., Bank, 35 
Mich. 515. (2) Appeal of remainder- 
men from a decree allowing a trustee’s 
account brings up the decree, and the 
court may deal with interest of others 
affected thereby, if necessarily in- 
volved in the determination of issues 
before it. Creed v. McAleer, 175 
BH. 761, 275 Mass. 358, 80 A.L.R. 1117. 


99. See statutory provisions; 
cases infra this note. 


and 


[a] In California, where the stat- 
utes allow appeals from final orders, 
a final order dismissing a citation of 
the trustee to show cause for not filing 
an account is appealable. Parkman 
v. Superior Court in and for Los An- 
geles County, 246 P. 334, 77 Cal.App. 
321 (the order being appealable, cer- 
tiorari will not lie). 


Cb] In Minnesota the statute pro- 
viding for appeals makes no provi- 
sions for appeals from judgments in 
special proceeding, but only final 
orders, so that a judgment, as dis- 
tinguished from a final order, in spe- 
cial proceeding involving the admin- 
istration and settlement of a testa- 
mentary trust, is not appealable. In 
re Rosenfeldt’s Will, 238 N.W. 687, 
184 Minn. 303. 


[ce] In New York, after a decree 
of a surrogate’s court settling an ac- 
count, exceptions by the beneficiary 
to certain rulings on objections to the 
trustee’s account may be passed on, 
but application to make findings of 
fact and conclusions of law will be 
denied, under Code Civ. Proc. § 2541. 
In re Webb’s Estate, 167 N.Y.S. 174, 
180 App.Div. 225. 


{d] In Wisconsin, where accounts 
are filed at intervals prior to final set- 
tlement and taking of judicial ac- 
tion, determination thereon becomes 
final, so that an appeal will lie un- 
der the statute allowing appeals from 
final orders. In re Pattison’s Will, 
207 N.W. 292, 190 Wis. 289. 


Lat pOutherberR., aCe. uve 
S.E. 395, 98 Va. 309. 


2 In re Cooke’s Estate,.125 A. 320, 
96 N.J.Eq. 587 [aff 101’N.J.Law 292) 
138 A. 919 mem]. 


3. Matter of McEchron, 67 N.Y.S. 
18, 55 App.Div. 147. 


4. Beam vy. Paterson Safe Deposit 
& Trust Co., 126 A. 25, 96 N.J.Eq. 141 
[aff 132 A. 921, 99 N.J.Eq. 427]. 


(Cail) 369) BP: 


Glenn, 36 


5. Gardner v. Stare, 
426. 

6. Jordan v. Jordan’s Trust Estate, 
88 A. 390, 111 Me. 124. 


7. Inre Van Riper’s Hstate, 107 A. 


55, 90 N.J.Eq. 217. 


8. In re Cooke’s Estate, 125 A. 332, 
96 N.J.Eq. 589 [aff sub nom. In re 
Beam, 133 A. 918] (exceptions to final 
account for omission of statement of 
changes in securities since last pre- 
ceding account having been sustained, 
question of accountant’s right to com- 
missions, counsel fees, etc., cannot be 
decided until filing of such statement 
in prerogative court and latter’s deci- 
sion on exceptions thereto). 


9. See case infra this note. 


[a] Tillustrations.—(1) Where a 
decree is entered for less than the 
party claims, receiving payment of 
the sum so decreed is hot a waiver of 
errors, nor does it estop him from ap- 
pealing from the deeree, so far as it 
does not allow him what he claimed. 
Southern R. Co. v. Glenn, 36 S.E. 395, 
98 Va. 309. (2) The mere statement 
of an appellant to an appellee that he 
did not intend to or would not appeal 
does not prevent an appeal, unless 
there was a consideration for the 
statement, or the appellee has acted 
on it to his prejudice. Southern R. 
Co. v. Glenn, supra. 


See Appeal and Error, § 533. 


10. U.S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Wood, 172 N.E. 
383, 35 Ohio App. 224. 


[a] Rule applied.—Action of tes- 
tamentary trustees in following 
the practice indicated by Act Febr. 
23, 1853 (P. L. p 98), instead of for- 
mally setting aside the securities nec- 
essary for payment of legacies and 
showing this fact in their account 
and having the:propriety of their ac- 
tion determined on exceptions there- 
to, although open to criticism, does 
not require reversal, since no harm 
was done. Inre Kimberly’s Estate, 95 
A. 838,249 Pa. 475. 


11. In re Wells’ Estate, 144 N.W. 
174, 156 Wis. 294. 


12. Miller’s Trustees y. Smith, 77 
S.E. 462, 114 Va. 619. 


13. In re Hoffman’s Estate, 148 N. 
W. 268, 152 N.W. 952, 183 Mich. 67. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 865] I. Private Accounting and Settlement. 
In the absence of special authority in the trust in- 
strument, it has been held that trustees cannot set- 
tle their accounts among ‘themselves so as to bind 
But parties of full age may 
arrange and settle and distribute an estate in which 
they are interested among themselves without any 
formal decree of the court, and such settlement and 
arrangement, in the absence of fraud or undue ad- 
As a result of such a set- 
tlement the trustee may be relieved from his duty 
to render an account,!* unless he thereafter receives 
funds belonging to the trust estate.‘ 


the beneficiaries.14 


vantage, is binding.1® 


i4, In re Wish, [1893] 2 Ch. 413. 


15. U.S.—Ingram v. Lewis, 37 F. 
(2d) 259, 70 A.L.R. 702 [cert den 51 
$.Ct. 22, 282 U.S. 842, 75 L.Ed. 747). 


Ariz.—In re Schuster’s Estate, 281 
P. 38, 43, 35 Ariz. 457 [eit Cyc]. 


Iowa.—Barton vy. Fuson, 47 N.W. 
774, 81 Iowa 575; Clute vy. Frasier, 12 
N.W. 327, 58 Iowa 268. 


N.Y.—Blair v. Hampton, 98 N.Y.S. 
109, 111 App.Div. 853; Scudder v. 
Burrows, 7 N.Y.St. 605. 


Tex.—Randolph v. Junker, 21 S.W. 
551, 1 Tex.Civ.App. 517. . 


“While a primary obligation of a 
trustee is to account to his beneficiary, 
that accounting need not be in court. 
If he fully and fairly discloses his 
stewardship, and his beneficiary, un- 
derstandingly and voluntarily, agrees 
to its correctness and releases his 
trustees, the courts will not inter- 
fere.” Ingram y. Lewis, 387 F.(2d) 
259, 263, 70 A.L.R. 702 [cert den 51 
SiCt2 "22, 282 U.S. -8425°75 Lhd. 747]. 


[a] Release by infant cestui que 
trust.—(1) Where a trustee for an 
infant, who represented himself to 
be of full age, procures a release from 
the infant for the whole amount of 
the trust funds on payment of part 
thereof, the release will hold good 
only to the extent of the actual pay- 
ment. Parker v. Hayes, 39 N.J.Eq. 
469; Overton v. Banister, 3 Hare 503, 
25 Eng.Ch. 503, 67 Reprint 479. (2) 
So if an infant, being entitled to a sum 
of money on attaining twenty-one 
years of age, induces his trustee to 
pay it to him in advance of that time 
by fraudulently representing himself 
to be older than he is in fact, he will, 
in equity, be bound by the payment, 
but only to the extent of the pay- 
ment actually made. Parker v. 
Hayes, supra; Overton v. Banister, 
supra. 


[b] Release from liability as exe- 
cutors does not operate to release 
from obligations and duties. as trus- 
tees: -Doritys v.-Dority, 5% N.Y.S. 
1073, 40 App.Div. 236; In re Taggard, 
16 N.Y.S. 629 [aff 33 N.H. 1082, 138 
N.Y. 610]. 


[c] What operates as release.—No 
instrument will be held to operate as 
a, settlement and release, unless it was 
so intended. Thus a deed executed 
under a power reserved in a trust dis- 
charging the trustee and appointing 
another in his place is not of itself 
a release of the discharged trustee 
from liability to account. Clarke v. 
Deveaux, 1 S.C. 172. 


{d] Note given in settlement of 
account cannot be objected to on the 
ground that the payee occupied a fidu- 
ciary relation to the maker. Clute v. 
Frasier, 12 N.W. 327, 58 Iowa 268. 


16. Bradford vy. Clayton, 39 S.W. 
40, 18 Ky.L.R. 1043; Culver v. Culver, 


[65 Cc. J.—60] 
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‘jury.2° 


But settle- 


50 N.E. 505, 58 Ohio St. 172; Maffitt 
v. Read, 32 S.C.Eq. 285; Britton v. 
Lewis, 29 S.C.Eq. 271. But see Rie- 
ben v. Hicks, 4 Bradf.Surr. (N.Y.) 
136 (holding that the holders of a 
trust fund ought not to be excused 
from rendering ‘an account of the in- 
come to the executors of the cestui 
que trust, on the ground of an alleged 
settlement with the cestui que trust 
during her life, although such a set- 
tlement might, perhaps, exonerate 
them from vouching the items of an 
old and long-standing account). 


17%. In re Taggard, 16 N.Y.S. 629 
[aff 33 N.B. 1082, 188 N.Y. 610] (hold- 
ing that, since a trustee has the pow- 
er to receive moneys after the ex- 
ecution of a release, that release can 
only be considered as a discharge of 
the moneys he has theretofore re- 
ceived, and in no way a discharge of 
such as he may thereafter receive). 


18. U.S.—Ingram v. Lewis, 37 F. 
(2d) 259, 70 A.L.R. 702 [cert den 282 
U.S. 842, 51 S/Ct. 22, 75 L.Ed. 747]. 


Ga.—Keaton v. McGwier, 24 Ga. 217. 


Ill.—Scanlan v. Scanlan, 25 N.E. 
652, 134 Ill. 630; Jones v. Lloyd, 7 N. 
AOD MIS eI MULE EIN 


Iowa.—Booth vy. Bradford, 87 N.W. 
685, 114 Iowa 562; Barton vy. Fuson, 
47 N.W. 774, 81 Iowa 575. 


Ky.—Weakley v. Meriwether, 
S.W. 1054, 156 Ky. 304. 


Me.—Crocker vy. Pierce, 61 Me. 58. 
Md.—Forbes v. Forbes, 5 Gill 29. 


Mich.—Jones v. Home Sav. Bank, 
76 N.W. 322, 118 Mich. 155, 74 Am. 
Suku oud 


N.J.—Danforth v. Moore, 35 A. 410, 
55 N.J.Eq. 127. 


N.Y.—Scudder v. Burrows, 44 Hun 
626, 7 N.Y.St. 605; Iddings v. Bruen, 
4 Sandf.Ch. 223. 


Pa.—Berryhill’s Appeal, 35 Pa. 245; 
Schoch’s Appeal, 33 Pa. 351; Potter 
v. Hoppin, 10 Phila. 396. 


S.C.—Clarke y. Deveaux, 1 S.C. 172. 


Tex.—Alexander v. Soloman, 15 S. 
W. 906. 


Eng.—In re Webb, [1894] 1 Ch. 73; 
Todd v. Wilson, 9 Beav. 486, 50 Re- 
print 431; Wedderburn v. Wedder- 
burn, 4 Myl.&C. 41, 18 Eng.Ch. 41, 41 
Reprint 16 [aff 2 Keen 722, 15 Eng.Ch. 
722, 48 Reprint 807]. 


160 


Ont.—Lees vy. Morgan, 40 Ont.L. 
233. 
{a] Fraud.—(1) Where a_ benefi- 


ciary’s releases to trustees are exacted 
by duress, or induced by fraud, equity 
will set them aside and require an 
accounting. Ingram v. Lewis, 37 F. 
(2d) 259, 70 A.L.R. 702 [cert den 282 
U.S. 842, 51 S.Ct. 22, 75 L.Ed. 747]. 
(2) A purported release of a benefi- 
ciary to a trustee taking the form of 
a judgment of dismissal of another 
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ments between a trustee and his cestui que trust 
are narrowly watched in a court of equity, and 
where there is the least suspicion of unfairness, 
they will not relieve the trustee from accounting ;!§ 
but this rule does not apply where the beneficiary, 
refusing to place confidence in the trustee, seeks 
outside advice.?? 
to the trustee cannot operate by way of estoppel 
where no one is, 
When fiduciaries take the responsibility of 
making settlements out of court, they must be pre- 
pared to show, when such settlements are questioned, 
that the items therein embraced are legal, and should 


A release given by the beneficiary 


or can be, affected by it to his in- 


action stands on no higher plane than 
any other release, and equity may 
disregard its effect as a release, if the 
dismissal was procured by the trustee 
in violation of duties to the benefi- 
ciary. Ingram yv. Lewis, supra. 


[b] Duress.—A. beneficiary’s hos- 
tility because of the trustee’s exorbi- 
tant charge could not be used as a de- 
fense to duress used to procure con- 
sent to payment. Ingram v. Lewis, 
37 F.(2d) 259, 70 A.L.R. 702 [cert den 
51 S.Ct. 22, 282 U.S. 842, 75 L.bd: 747]. 


[c] Cestui que trust must have 
full knowledge of the circumstances 
of the case. There must be no con- 
cealment of matters connected there- 
with, and the cestui que trust must 
not ignorantly assent to the settle- 
ment when he would not have done 
so had the trustee disclosed all the 
facts to him. Jones vy. Lloyd, 7 N.E. 
119, 117 2. 59: Barton. Huson, 40 
N.W. 774, 81 Iowa 575; Danforth v. 
Moore, 35 A. 410, 55 N.J.Eq. 127; Scud- 
der v. Burrows, 7 N.Y.St. 605. 


\ 

{d] Denial by trustee of trust re- 
lation, does not taint with fraud a 
settlement had by him with the cestui 
que trust long before the denial was 
made. Scanlan y. Scanlan, 25 N.E. 
652, 134 Ill. 630. 


[e] Receipt in full from cestui 
que trust to trustee is prima facie 
evidence of settlement, and throws 
on the cestui que trust the burden of 
proving fraud; but less evidence of 
fraud will be required in a case be- 
tween a cestui que trust and trustee 
than when the question of fraud aris- 
es between two persons not occupying 
pat eceltions Keaton v. McGwier, 24 

a. . 


{[f] It is essential to’ show that 
there has been some injustice done, 
to show that there has been some 
fraud, some pressure, some _ over- 
charge, something wrong, to cloak 
which the release has been obtained. 
In re, Webb; [1894] Wweha7s. 


[g] Release by cestui que trust 
after becoming of age, and with full 
knowledge of his rights, is not im- 
peachable for fraud or undue influ- 
gues. Forbes v. Forbes, 5 Gill (Md.) 

[h] _ Innocent error is sufficient to 
set aside a release. Lees v. Morgan, 
40 Ont.L. 233. 

[i]. Where one occupies nominal 
position of trustee, but his real obli- 
gation is contractual, and he is un- 
able to perform it, his acts in obtain- 
ing a settlement with the beneficiary 
should not be subjected to the suspi- 
cion that would attach to a trustee 
who has violated the trust. Dalrym- 
ple v. Ctaig, 50 S.W. 884, 149 Mo: 345. 


19. Colton vy. Stanford, 23 P. 16, 82 
GCalie3ol,: 16)-Am. Sena cite sp Otanesae 
Parker, 9 Beav. 385, 50 Reprint 392. 


20. Clement v. Whittaker, 225 F. 
211 [aff 231 F. 940, 146 C.C.A. 136]. 
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be there. 


eorrected.?4 


21. Ashley v. Holman, 21 S.E. 624, 
44 S.C. 145. 


22. Keaton v. McGwier, 24 Ga. 217. 
23. Schoch’s Appeal, 33 Pa. 351. 


24. Watson v. Dodson, (Tex.Civ. 
App.) 143 S.W. 329. 


[a] Rule applied.—(1) Where a 
trustee advanced money for the pur- 
ehase of land for a cestui que trust, 
and thereafter rendered an account 
of the moneys received and paid out, 
in which the amount paid for the land 
was not included, that fact did not 
preclude the trustee from claiming a 
eredit, in his final account, for the 
amount so paid, without reference to 
whether it was omitted from the ac- 
eount rendered by mistake or other- 
wise. Watson v. Dodson, (Tex.Civ. 
App.) 143 S.W. 329. (2) A certificate 
that the trustee had received for 
management from the cestui que trust 
“the following amounts of money to 
be loaned,” etc., followed by a recital 
of several specified sums, amounting 
in all to six thousand three hundred 
three dollars and forty-nine cents, 
and that he had advanced to her 
three specified sums, in all amount- 
ing to three thousand five hundred 
eighteen dollars and sixty cents, fol- 
lowed by a statement that it was a 
correct account, except the intérest 
that had accumulated on the money 
that the trustee had, should be con- 
strued only to mean that at its date 
the trustee had received the sums 
specified, and had paid out those 
stated, and was not to be construed 
as a statement that he had paid out 
no other sums, or was entitled to no 
other credits. Watson v. Dodson, su- 
pra. 


25. Clute v. Frasier, 12 N.W. 327, 
58 lowa 268. 


26. Lees v. Morgan, 40 Ont.L. 23%. 

27. Ky.—Lape v. Jones, 15 S.W. 
658, 12 Ky.L. 875. 

Me.—Peabody v. Mattocks, 33 A. 


900, 88 Me. 164. 


N.Y.—Savage v. Sherman, 87 N.Y. 
277; Matter of Hunt, 105 N.Y.S. 696, 
121 App.Div. 96; Matter of Sheldon, 
101 N.Y.S. 729, 51 Misc. 449; Smith v. 
Lansing, 53 N.Y.S. 633, 24 Misc. 566. 


Pa.—Knoppel’s Estate, 3 Pa.Dist.& 
Co. 707. 


Vt.—Gray v. Brattleboro Trust Co., 
122 A. 670, 97 Vt. 270. 


Eng.—In re Knight, 26 Ch.D. 82; 
Poole v. Pass, 1 Beav. 600, 17 Eng.Ch. 
600, 48 Reprint 1074. 


Man.—Scarry v. Wilson, 
216. 


Ont.—Sandford v. Porter, 16 Ont. 
App. 565; Hope v. Beard, 10 Grant Ch. 
212: 


[a] Rule applied.—In a suit for an 
accounting and for removal of a trus- 
tee, where defendant. had at all times 
been ready and willing to render an 
account, and its accounts had at all 
times been at the disposal of com- 
plainants for examination and had 
been inspected and copies made, and 


12 Man. 


If they fail to do this, they must be held 
to be liable for such illegal items.?? 
having given a receipt in full, has the burden of 
showing the settlement was not in full,?? although 
a general lumping receipt from a wife to her hus- 
band as trustee has been held insufficient evidence 
to discharge him from accounting.?* 
a private account need not have been mutual to be 
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A beneficiary, 


A mistake in 


Limitations and laches. 
a private accounting or settlement may be lost by 
laches,?° or by failure to assert the right within the 
period allowed by the statute of limitations. 

[§ 866] J. Costs and Expenses—l. In General. 
Trustees are entitled to be allowed their reasonable 
costs and expenses for rendering and passing their 
accounts,?7 so far as they are not at fault,?* includ- 


‘| 
v 


The right to challenge 


26 


ing an allowance for counsel fees,?® and also, in 


no complaint had ever been received 
prior to the bringing of the bill, and 
where defendant was.not found liable 
beyond what it admitted in its an- 
swer, decree in its favor for costs was 
warranted. Gray v. Brattleboro Trust 
Co., 122 A. 670, 97 Vt. 270. 


[b] Discretion of court.—(1) It 
has been held that the allowance and 
allotment of costs incurred in the set- 
tlement of a trust estate is a matter 
of discretion for the eourt. Ohio Val- 


ley Banking & Trust Co. v. King, 38 
S.W.(2d) 6638, 238 Ky. 712; In re Mce- 
Dowell’s Will, 191 N.Y.S. 678, 116 


Mise. 733; {allot t's Estate, 2 N.Y.S. 
665, 6 Dem.Surr. 435, 15 N.Y.Civ.Proc. 
284 (under a aes providing that 
the surrogate may, in his discretion, 
allow to executors or testamentary 
trustees on judicial settlement of 
their accounts such sum as he deems 
reasonable for their counsel fees and 
other expenses, not exceeding ten dol- 
lars for each day occupied on the trial 
and necessarily oecupied in prepar- 
ing his account for settlement, the 
referee’s certificate as to the number 
of days occupied on the trial before 
him must be taken 
(2) On the other hand, it has been 
held that the right of a trustee to his 
costs is a matter of contract, and is 
not in the discretion of the judge. 
Turner v. Hancock, 20 Ch.D. 303. (3) 
The contract between the author of a 
trust and his trustees entitles the 
trustees, as between themselves and 
their cestuis que trustent, to receive 
out of the trust estate all their proper 
costs incident to the execution of the 
trust. Cotterell v. Stratton, L.R. 8 Ch. 
295; Turner v. Hancock, supra. (4) 
Upon a final settlement of a trustee’s 
accounts the surrogate is given au- 
thority to allow certain costs and rea- 
sonable expenses incurred (Code §§ 
2561, 2730). So, after an appeal has 
been taken from his decree, the ap- 
pellate court may direct that the costs 
of the appeal shall abide the result of 
further proceedings to be had before 
him, and, except so far as that court 
has made specific directions concern- 
ing them, upon the rehearing the sur- 
rogate has jurisdiction and discretion 
as to costs (Code § 2558). But where, 
upon appeal from his final decree, the 
appellate court in all respects affirms 
it, costs are awarded by the appellate 
court only (Code § 2589). Matter of 
Mp 67 N.Y.S. 18, 55 App.Div. 
47. 


[c] Allowances held proper.—On 
proceedings to settle the account of a 
testamentary trustee, allowances of 
two thousand dollars to the proctors 
for the trustee accountant, and of five 
hundred dollars to the proctors for 
the testator’s widow, are not dispro- 
portionate to the estate involved and 
the services rendered, and therefore 
will not be disturbed. In re Van Rip- 
er’s Hstate, 107 A. 55, 90 N.J.Eq. 217. 


[ad] Costs of previous proceedings. 
—Where decrees in former proceed- 
ings in a surrogate’s court on the ac- 
counts of testamentary trustees were 
affirmed by the appellate division 
without costs, counsel fees and dis- 
bursements for services and disburse- 


as conclusive). | 


ments in those proceedings cannot be 
allowed in further proceedings for an 
accounting. In re McDowell’s Will, 
195 N.Y.S. 293, 202 App.Div. 568. 


[e] Amount.—The power of a sur- 
rogate to grant allowances and costs 
is derived entirely from statute, and 
counsel fees for services on an_ac- 
counting in excess of those fixed by 
Surrogate’s Court Act, §§ 278, 279, 
cannot be allowed though they were 
paid by trustees in advance of com- 
ing into court, notwithstanding sec- 
tion 222, relating to payment of ex- 
penses of administration, incurred by 
a representative. In re Eddy’s Will, 
201 N.Y.S. 760, 207 App.Div. 162 [rev 
197 N.Y.S. 367]. 


28. Garvey v. Owens, 12 N.Y.S. 
349; Spencer v. Spencer, 11 Paige (N. 
Y.) 299; Turner v. Hancock, 20 Ch.D. 
303 


[al Right to costs can only be lost 
or curtailed by such inequitable con- 
duct (1) on the part of a trustee as 
may amount to a violation or culpa- 
ble neglect of duty. Cotterell v. 
Stratton, L.R. 8 Ch. 295; In re Knight, 
26 Ch.D. 82. See also Forbes v. Ross, 
2-Bro.Ch. 430, 29 Reprint 240. (2) 
The mere fact that a trustee denies 
that he is indebted to the estate, and 
on taking the accounts turns out to 
be indebted, is no reason for depriving 
him of his costs. Turner vy. Hancock, 
20 Ch.D. 303; Sandford v. Porter, 16 
Ont.A. 565. (3) And where the 
charges of gross fraud, collusion, and 
misconduct in a bill against a trustee 
for an account utterly failed, he was 
allowed his costs and all other extra 
expenses and charges of the suit, to 
be a charge upon the trust fund. 
Minuse v. Cox, 5 Johns.Ch. (N.Y.) 441, 
9 Am.D. 313. 


29. Ky.—Chiles v. Robinson, 5 S. 
W.(2d) 269, 270, 224 Ky. 71 [cit Cyc]; 
iaae v. Jones, 15 S.W. 658, 12 Ky.L- 


Me.—Peabody v. 
900, 88 Me. 164. 


N.J.—In re Emery’s Estate, 156 A. 
435, 109 N.J.Bq. 144; In re Dreier’s Es- 
tate, 92 A. 51, 83 N.J.Eq. 618. 


N.Y.—Smith v. Lansing, 53 N.Y.S. 
633, 24 Misc. 566. 


Pa.—Smith’s Estate, 6 Pa.Dist.&Co. 
793; Knoppel’s Bstate, 3 Pa.Dist.&Co. 
707; Sinkler’s Est., 25 Pa.Co. 417. 


fet Naniee al v. Hayes, 29 Grant Ch. 


Mattocks, 33 A. 


[a] For example, a complainant 
cannot complain of the allowance of 
attorney’s fees to_the trustee, where 
his repeated assaults on the trust and 
on the trustee rendered it necessary 
for the latter to have the service of 
counsel for the protection of the trust 
estate. Fox v. Weckerly, 1 Phila. 
(Pa.) 320, 9 Leg.Int. 43. 


[b] In Illinois, under a statute al- 
lowing costs consisting only of speci- 
fied items, it has been held that, in a 
suit for an accounting, although the 
suit is a vexatious proceeding, the 
trustee, although acting in good faith, 
will not be entitled to solicitor’s fees. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 865-866 


§§ 866-868] 


unusual cases, for the services of a professional ac- 
countant;°° but no allowance will be made for costs 
and expenses which were unnecessary and avoida- 
ble,* as where there was no occasion for the trustee 
engaging in litigation requiring counsel ;*? or which 
were made necessary by the conduct of the trustee.** 
Each of several trustees may not hire separate at- 
torneys* and require the estate to pay the fees.*4 
The allowance of counsel fees should be made to 
the trustee,*® although they may be ordered paid 
directly to the attorney.** In a proceeding insti- 
tuted by a trustee for leave to resign and to pro- 
cure the appointment of a new trustee, the benefici- 
aries who are made parties are not entitled to al- 
lowanees out of the fund for counsel fees,?* as al- 
lowances can be made only to the trustee or those 
occupying trust relations toward the fund.?® 


Allowance to contestants. Unsuccessful contest- 
ants are not entitled to allowances for counsel fees,*® 
but they are entitled to costs and fees if successful ;4° 
even though not obtaining all the relief sought, they 
are entitled to costs and disbursements as the pre- 
vailing party.*1 Persons not interested in the ac- 
counting but who seek to intervene are not entitled 


Patterson v. Northern Trust Co., 207|Gomez v. Gomez, 54 N.Y.S. 237, 33 


App.Div. 379. 
41. 


ThApp. 355 faff 122 N.E. 55]. 
30. Taylor v. Magrath, 10 Ont. 669. 


31. In re Dreier’s Estate, 92 A. 51, 
83 N.J.Eq. 618; Harris v. Sheldon, 
(Pa,) 16 A. 828. 


[a] Rulo applied.—(1) When a 
trustee could have closed a trust by 
merely handing over the securities or 
money in his hands, a charge for fil- | 91 
ing an account should be disallowed. 
Harris wv. Sheldon, (Pa.) 16 A.- 828. 
(2) Trustees are not entitled to fees 
paid to counsel for drawing an account 


42. 


43. 


44. 


ersley, 


TRUSTS 


In re Rosenfeldt’s Will, 241 N. 
W. 573, 185 Minn. 425. 


In re Pulitzer’s Estate, 251 N. 
Y.S. 549, 140 Misc. 572 [supplement- 
ing op 249 N.Y.S. 87, 139 Misc. 
and aifr260, NiY:S. 975). 


Leonhard v. Beggs, 111 A. 323, 
N.J.Eq. 298, 536. 


McCloskey v. Bowden, 
528, 82 N.J.Eq. 410; 
100 INaYeS: 
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to costs and attorney’s fees.*? 


Surrogate may be allowed statutory fees for au- 
diting a trustee’s account.*® 


[§ 867] 2. Persons or Funds Liable—a. In Gen- 
eral. Ordinarily, the costs of accounting are to be 
borne by the trust estate;44 but where the litiga- 


tion is not in the interest of the trust estate, but 


hostile to it, the costs of such litigation should not 
be paid out of the estate;#® and in a proper case 
the costs may be assessed against the trustee,4® or 
the contestants,*7 or they may be apportioned.*% 


[§ 868] b. Principal or Income. As a general 
rule, the costs and expenses are chargeable against 
the principal rather than the income of the trust,** 
as where the trust is at an end;°° but where ac- 
counts are filed during the continuation of the trust, 
the income, and not the principal, bears the charges,*’ 
except. where the accounting is rendered necessary 
by the death or resignation of the trustee,®* or where 
the parties so agree.°* Where an accounting in- 
volves both principal and income the costs and 
expenses should be apportioned between them.®4 


‘worth, 190 N.Y.S. 364, 116 Misc. 260: 
Robinson’s Est., 9 Pa.Dist. 379; Pe- 
terson’s lWstate, 14 Phila. (Pa.) 268. 


[a] Phus (1) in proceedings for 
settlement of the accounts of trustees 
under a will, all expenses incurred in 
litigation for the settlement of trus- 
tees’ accounts should be paid from 
the principal, for the reason that the 
accounting was originally petitioned 
for by the beneficiaries, and conduct- 
ed by them with the view of preserv- 
ing the estate, and the expenses 
thereof should be charged on the prin- 
eipal, and not on the income. In re 


575 


89 A. 
Chisolm v. Ham- 
38, 114 App. Div. 


and appearing on the return day 
where it was the trustee’s duty to 
draw his own account. In re Dreier’s 
Estate, 92 A. 51, 83 N.J.Eq. 618. 


32. In re Barndt, 23 Pa.Dist. 1063. 


33. In re Smith’s Hstate, 204 N.Y. 
S. 475, 123 Misc. 69. 


34. McDaniel’s Est., 9 Pa.Co. 232. 


35. In re Woolley, 147 N.Y.S. 518, 
162 App.Div. 339; Matter of Welling, 
64 N.Y-S. 1025, 51 App.Div. 355, 65 N. 
Y.S. 1060, 53 App.Div. 639. 


36 Wemme vy. First Church of 
Christ, Scientist, of Portland, 237 P. 
674, 115 Or. 281. 


37. Matter of Holden, 27 N.E. 1063, 
126 N.Y. 589. 


38. Matter of Holden, supra. 
39. In re Dreier’s Hstate, 92 A. 51, 
83 N.J.Eq. 618; Guaranty Trust Co. 


of New York v. International Trust 
Co., 258 N.Y.S. 465, 144 Misc. 127. 


40. In-re Morton, 70 A. 680, 74 N.J. 
Eq. 797; Kennedy’s Mstate, 21 A. 671, 
tira 479. fate 8 Pa.Co. 376): Tm re 
Barndt, 23 Pa.Dist. 1063. But see 
Harrison’s Est., 16 Pa.Dist. 983, 34 
Pa.Co. 413 (holding successful con- 
testant liable). 


[a] Part of estate liable.—Costs 
awarded a cestui que trust, in an ac- 
tion against the trustee, to be paid 
out of the estate, can be paid out of 
the share of .such cestui que trust 
only, none of the other beneficiaries 
being parties. The other cestuis que 
trustent cannot be forced to con- 
tribute to the expenses of an action 
to which they did not choose to be- 
come parties, and in the benefits of 
which they have not participated, 


565; Matter of Edwards, 10 Daly (N. 
Y.) 68; Graver’s Appeal, 50 Pa. 189; 
Lowrie’s Appeal, 1 Grant (Pa.) 373. 


[a] Where trustee has acted faith- 
fully and prudently, the costs of the 
audit of his accounts cannot be im- 
posed upon him, but must be paid out 
of the estate. Graver’s Appeal, 50 


Pa. 189; Lowrie’s Appeal, 1 Grant 
(Ba) 373. 
45. Billings v. Warren, 74. 'N.E. 


1050, 216 Ill. 281; Haines v. Hay, 48 
N.E. 218, 169 Ill. 938 [rev 67 I1l.App. 
445]. 


[a] Reference to determine liabil- 
ity.—Where a trustee was sued for 
an accounting, and an account was 
decreed, with costs, and a reference 
ordered to report whether plaintiffs’ 
costs should be paid out of the trust 
estate, or by the trustee personally, 
he cannot, pending the reference, re- 
tain out of the trust estate the fees 
paid to his counsel in the action, as 
such course, if allowed, would fore- 
stall the referee’s decision. Gomez vy. 
Gomez, 20 N.Y.S. 901. 


46. See infra § 869. 
47. See infra § 870. 
48. See infra § 871. 


49.. In re Petremont’s Will, 210 N. 
Y.S. 379, 218 App.Div. 318 [aff 150 N. 
BE. 566, 241 N.Y. 586]; In re Eddy’s 
Will, 201 N.Y.S. 760, 207 App.Div. 162; 
Chisolm v. Hamersley, 100 N.Y.S. 38, 
114 App.Div. 565; In re Jones’ Estate, 
238d N UWS reloas kobe Misc, 122)" hin ne 
Marvin’s Estate, 241 N.Y.S. 500, 135 
Mise. 899; In re Bendit’s Estate, 209 
N.Y.S. 682, 124 Misc. 697 [mod on 
other grounds 212 N.Y.S. 526, 214 App. 
Div. 446]; In re McDowell’s Will, 191 
N.Y.S. 678, 116 Misc. 733; In re Went- 


McDowell's Will, 191 N.Y.S. 678, 116 
Mise. 7338. (2) Where an account is 
filed to determine a contest between 
the beneficiary and a remainderman, 
and the former wins, he should not be 
compelled to pay counsel, fees of an 
accountant representing the remain- 
gore Robinson’s Hst., 24 Pa.Co. 
384. 


50. In re Rominger, 28 Pa.Dist. 
piss Im rei Simpson; 28uPa.Dist) Wb0n 
Miller’s Estate, 29 Pa.Co. 307. 


Si. In re Cotheal’s Estate, 202 N. 
Y.S. 268, 121 Misc. 665; In re Fargo’s 
Hstate; 125. N«YoSs d56s 68" Mises iva. 
72 Misc. 305, 7 Mills Surr. 548, 8 Mills 
Surr. 166; Butterbaugh’s Appeal, 98 
Pa. 351; Spangler’s Estate, 21 Pa. 
335; In re Rominger, 28 Pa.Dist. 513: 


Gimber’s Hst., 15 Pa.Dist. 59; Laf- 
ferty’s Hist <5 Pa-Dist. 75, 4%) Pala. 
401;  Miller’s, Est., 29 Pa.Co. 807; 


Sinkler’s Hst., 25 Pa.Co. 41% 


[a] Rule applied.—In an annual 
accounting of a trustee, the costs and 
expenses should be borne by the in- 
come, unless they have been incurred 
in the administration, preservation, 
or increase of the principal. In re 
Long Island Loan & Trust Co.; 140 N. 


ESM eS) ub IStey alae 

52. In re Rominger, 28, Pa.Dist. 
BILE 

[a] Beason for rule.—lIt is to the 


interest of all concerned that they 
should be informed as to the estates 
transferred to the new trustee. In 
re Rominger, 28 Pa.Dist. 513. 


53. In re Castor, 28 Pa.Dist. 367. 


54. In re Myers’ Estate, 161 N.Y.S. 
ilalalaly, 
[a] Attorney’s fees—On an ac- 


counting by a trustee, fees paid an 
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[§ 869] c. Liability of Trustee or Estate. If the 
trustee, to serve his own ends or suit his own con- 
venience, refuses to go on with his trust, he and 
not the estate must pay the costs which his con- 
duet oeeasions.®® Similarly, a trustee may be 
charged with the costs and expenses of his account- 
ing where he has rendered necessary the incurring 
of such costs and expenses by his misconduct or 
neglgence,®® or where on a contested settlement the 
finding is against him.’? So, also, where a trustee 
neglects or refuses to file any account, and so com- 
pels the cestuis que trustent to sue him for an 
accounting, he should be taxed with the costs of the 
suit.°§ In such eases the trustee may also be lable 
for the costs of an audit®® or restatement of his 
account,®® but not for an audit made necessary by 
a mistake only.*1 Where the conduet of the trustee 
resulting in losses to the estate was not prompted 
by any unproper motives,®? but was done in good 
faith,®? no costs will be awarded against him; but 


attorney should be apportioned be- 58. 


tween the income, which belonged to 
one beneficiary, and the principal, 


which belonged to another. In re Kel-]169; 


TRUSTS 


Waterman v. Alden, 
972, 144 Ill. 90 [rev 42 Ill. App. 294]; 
Taylor’s Appeal, 13 A. 554, 10 Pa.Cas. 
In re Skinner, [1904] 1 Ch. 289; 


ie 


[§§ 869-871 


the fact that no costs are awarded against the 
trustee because he acted in good faith is no reason 
for awarding the costs of the accounting against the 
beneficiary.“ Where circumstances justify the res- 
ignation of a trustee,®* or he is removed for physical 
incapacity further to perform his duties,®* no costs 
will be assessed against him; but he will not be 
allowed costs from the estate where he is removed 
for having voluntarily placed himself in such po- 
sition that he cannot perform his duties,°7 or where 
he resigns for his own convenience.*® A trustee is 
not chargeable with the costs of an accounting pre- 
maturely sought by the cestui que trust.°° 


\ 


[§ 870] d. Contestants. Costs occasioned by un- 
founded claims set up by contestants must be taxed 
against them;7° but not if there were reasonable 
grounds for contesting the account.*+ 


[§ 871] e. Apportionment of Costs. Where ex- 
ceptions are filed to a trustee’s account, some of 
32 N.E.]son, 13 Bush (Ky.) 111. 

61. Yoder’s Appeal, 45 Pa. 394. 

62, In re Ward’s Estate, 175 N.Y.S. 


sey’s Hstate, 153 N.Y.S. 1095, 89 Misc. 
701, 14 Mills Surr. 118. 

55. Matter of Edwards, 10 Daly 
(N.Y.) 68; Howard v. Rhodes, 1 Keen 
581, 15 Eng.Ch. 581, 48 Reprint 431. 

56. Hawaii.—In re Isenberg’s Es- 
tate, 28 Hawaii 590. 

Md.—Holloway v. 
Trust Co. of Baltimore, 136 
152 Md. 289. 5 

Mass.—Bogle v. Bogle, 3 Allen 158. 


Mo.—Cornet v. Cornet, 190 S.W. 
333, 269 Mo. 298. 


Safe Deposit & 
A. 269, 


N.J.—McCloskey v. Bowden, 89 A. 
528, 82 N.J.Eq. 410. 
N.Y.—In re Howell, 109 N.E. 572, 


215 N.Y. 466; In re Flood’s Estate, 
230 N.Y-S. 774, 133 Mise. 72 [supple- 
mented 230 N.Y.S. 781, 133 Mise. 77]; 
Spencer v. Spencer, 11 Paige 299. 


Pa.—Brooke’s Estate, 36 Pa.Super. 
332. 


Eng.—Payne v. Evens, L.R. 18 Eq. 
856; Talbot v. Marshfield, L.R. 3 Ch. 
622: Ex p. Harding, 4 Deac.&C. 793; 
Parrot v. Treby, 1 Ha:Cas.Abr. 125, 21 
Reprint 931, Prec.Ch. 254, 24 Reprint 
123; Eglin:yv. Saunderson, 3 Giffard 
434, 66 Reprint 479. 


Ont.—Campbell v. 
[1930] 3 Dom.L.R. 673 


{a] Rule applied.—A trustee pro- 
curing a statement and report of 
audits before the time allowed for ap- 
peal assumed the risk of accounts be- 
coming premature through reversal 
embracing the ecosts of accounts. 
Holloway v. Safe Deposit & Trust Co 
of Baltimore, 136 A. 269, 152 Md. 289. 


{[b] Discretion of court.—In New 
York, under Code Civ. Proc. § 2558, 
providing that ‘the award of costs in 
a decree is in the discretion of the 
surrogate,’’ the surrogate may direct 
the costs and disbursements on the 
accounting of a testamentary trustee 
to be paid by the trustee personally. 
In re Selleck, 19 N.E. 66, 111 N.Y. 284. 


57. Lape v. Jones, 15 S.W. 658, 12 
Ky.L. 875 (holding that, where, in 
an action by a trustee for compensa- 
tion and settlement, the only issue 
found against him is as to the amount 
claimed for ‘services, no costs should 
be adjudged against him except such 
as pertain .to that issue only). 


Hogg, (Imp.) 


Atty.-Gen. v. Gibbs, 1 De G.&Sm. 156, 
63 Reprint 1013; Kemp v. Burn, 4 
Giffard 348, 66 Reprint 740; Springett 
v. Dashwood, 2 Giffard 521, 66 Reprint 
218; Pearse v. Green, 1 Jac.&W. 135, 
37 Reprint 827; Grierson vy. Astle, 3 
L.T.Rep.N.S. 288; Hemry v. Macdon- 
ald; 15 Wkly.Rep. 165; ‘Randall v. 
Burrows, 11 Grant Ch. (Ont.) 364; 
Smith v. Roe, 11 Grant Ch. (Ont.) 311. 


[a] Indemnity to cotrustee.— 
Where one of two trustees, who was 
a solicitor and managed the affairs 
of the trust, neglected to furnish ac- 
counts, although repeatedly request- 
ed to do so, with the result that both 
trustees were sued for an accounting, 
the solicitor trustee was held bound 
to indemnify his cotrustee against 
all the costs of the suit. In re Lins- 
ley, [1904] 2 Ch. 785. 


59. In re Kline’s Estate, 
280, 280 Pa. 41, 32 A.L.R. 926; 
Appeal, 36 Pa. 395; Carpenter’s Ap- 
peal, 2 Grant (Pa.) 381; Carr's Bs- 
tate, 24 Pa.Super. 369; In re Breiter, 
12 Lanc.Bar (Pa.) 159; Nagle’s Es- 
tate, 12 Phila. (Pa.) 25. 


[a] Tllustrations.—(1) Where a 
trustee invests trust funds in his own 
name, and delays collecting a debt 
due the trust estate for many years 
and until the debtor becomes in- 
solvent, the trustee will be charged 
with the costs of the audits of his ac- 
count. Carr’s Estate, 24 Pa.Super. 
369. (2) So a trustee who wrongfully 
settles an account, for the mere pur- 
pose of compounding interest on a 
debt in his favor, against the trust 
estate, will be compelled to pay the 
expenses thus incurred as well as the 
expenses of an audit upon it. Car- 
penter’s Appeal, 2 Grant (Pa.) 381. 


[b] Liability of funds bequeathed 
to cotrustee.—A testamentary trustee 
is entitled to application of funds be- 
queathed to a cotrustee to cover the 
cost of an audit necessitated by the 
latter’s defalcations. In re Whit- 
ney’s Estate, (Cal.App.) 11 P.(2d) 


124 A. 
Gable’s 


1107. 

60. Clark v. Anderson, 13 Bush 
(Key) Lie 

[a] Where a portion of a trustee’s 


accounts have been- adjudged incor- 
rect, he is chargeable with an amount 
paid a commissioner to restate his 
account pro tanto. Clark v. Ander- 


654. 


63. In re McDowell’s Will, 191 N. 
Y.S.. 678, 116 Misc. 733; Fidelity & 
Deposit Co. of Maryland v. Spokane 
Merchants’? Ass’n, -157. BP. 464, 91 
Wash. 170. 


64. In re Wentworth, 190 N.Y.S. 
364, 116 Misc. 260. 


{a] In accounting action by bene- 
ficilary against trustee where both 
parties appealed, and there was noth- 
ing to prevent the trustee from obey- 
ing the surrogate’s order, and ac- 
counting to the beneficiary for the 
sum required, and where not even a 
tender of such money was made, it 
seems too late on appeal to raise the 
question that the beneficiary appealed 
aS a reason why the beneficiary 
should be asked to pay the trustee’s 
costs in resisting the beneficiary’s 
claim. In re Wentworth, 190 N.Y.S. 
364, 116 Mise. 260. 


65. Richmond v. Arnold, (R.I.) 68 
A. 427; Forshaw v. Higginson, 20 
Beav. 485, 52 Reprint 690; Green- 
wood v. Wakeford, 1 Beav. 576, 17 
Eng.Ch. 576, 48 Reprint 1064. 


66. Lape v. Taylor, 23 S.W. 960, 
15 Ky.L. 480. 


67. Matter of Bevier, 41 N.Y.S. 
268, 17 Mise. 486, 1 Gibb.Surr. 349. 


68. Brautigam v. Escher, 2 Dem. 
Surr. (N.Y.) 269; Forshaw v. Higgin- 
son, 20 Beay. 485, 52 Reprint 690. 


[a] Relaxation of rule.—This rule 
may, however, be relaxed where an 
accounting with respect to his man- 
agement of the trust would have been 
properly and naturally made, at the 
time, independently of his resigna- 
tion. Brautigam y. Escher, 2 Dem. 
SULT GNoye) wieioge 


69. Robertson v. Wendell, 6 Paige 
(ONES 9 SEA, 
70. In re Dreier’s Hstate, 92 A. 51, 


83 N.J.Eq. 618; Smith v. Roe, 11 Grant 
Gh. sCOnt 311: 


71. In re Webb, 185 N.Y.S. 158, 194 
App.Div. 915; Willett’s Estate, 2 N.Y. 
S. 665, 15 N.Y.Civ.Proe. .284, 6 Dem. 
Surr. 435. 


[a] Test is whether any reason- 
able man would have contested the 
account under the circumstances. 
Willett’s Hstate, 2 N.Y.S. 665, 15 N. 
Y.Civ.Proc. 284, 6 Dem.Surr. 435. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which are sustained and others successfully resisted, 


the costs will usually be divided.?2 


the costs may be apportioned among the contest- 


ants.73 


[$ 872] f. Costs on Appeal. Where a trustee un- 
successfully appeals in his own interest from a de- 
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In a proper case 
pellate court is 


appeal.7® 
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cree settling his accounts, he is properly chargeable 
with the costs of such appeal,’* and where the ap- 


not satisfied with the conduct of 


the trustee, he will not be allowed the costs of his 
Upon reversal on an appeal and a cross 
appeal, costs may be apportioned.*® 


X. ESTABLISHMENT AND ENFORCEMENT OF TRUST 


{§ 873] A. Rights of Cestui Que Trust as against 
Trustee*’’—1. Establishment of Existence of Trust. 
Where necessary for the protection of the rights or 
interests of a cestui que trust, either under an ex- 
press trust in his favor,’® or under an implied 
trust,7®° whether resulting®® or constructive,®! aris- 
ing out of acts or transactions: affecting him, equity 
will come to his aid by establishing and enforcing the 
trust,®? in the absence of any equitable reason why 
A bill in equity will not 
lie, however, for the sole purpose of declaring a 
trust, without enforcing it, even though defendant 
denies its existence,** although a trust may be de- 


that should not be done.®? 


72. Lyon v. Foscue, 60 Ala. 468; 
Spencer v. Spencer, 11 Paige (N.Y.) 
299; Old’s Bstate, 24 A. 752, 150 Pa. 
529 [aff 8 Lanc.L.Rev. 329]; Graham’s 


Estate, 1 Chest.Co.Rep. (Pa.) 301, 1 
DELCo;=393. 
73. Floyd v. Davis, 33 P. 746, 98 


Cal. 591; In re Barker, 174 N.Y.S. 230, 
186 App.Div. 317; In re Jones’ Estate, 
Pam IN Yes loam Loo Mise. daa, etn, Te 
McDowell’s Will, 191 N.Y.S. 678, 116 
Misc. 733; In re Cooper, 144 N.Y.S. 
189, 82 Misc. 324. See Weiderhold v. 


Mathis, 204 Ill.App. 3. 

74. In re Morton, 70 A. 680, 74 N.J. 
Eq. 797. 

75. In re Knight, 26 Ch.D. 82. 

76. Clark v. Anderson, 13 Bush 
Cay), Tats 


Apportionment generally see supra 
§ 871. 

77. Estate or interest of trustee 
and cestui que trust in trust property 
see supra §§ 266-325. 


78. Mass.—Cram v. Cram, 160 N.E. 
337, 262 Mass. 509. 


Mo.—Matthews v. Van Cleve, 221 S. 
W. 34, 282 Mo. 19. 


N.J.—Filley v. Fownes, 87 A. 439, 
81 N.J.Eq. 498; Hance v. Frome, 39 N. 
J.Eq. 324. 


N. Y.—Moyer v. Moyer, 21 Hun 67. 


Pa.—Dennison vy. Goehring, 7 Pa. 
180 note. 
W.Va.—Moore v. Mustoe, 35 S.E. 


871, 47 W.Va. 549, 81 Am.S.R. 812. 


Newfoundl.—Reddin vy. Cameron, 4 
Newfoundl. 504. 


“Wquity is fond of enforcing 
trusts.” Matthews v. Van Cleve, 221 
S.W. 34, 37, 282 Mo. 19. 


fa] Tlustrations.—(1) A trust will 
be declared and an assignment ordered 
where it is apparent that the proper- 
ty claimed as his own by the trustee 
was in fact received in trust, and so 
acknowledged at the time and since. 
Hance v. Frome, 39 N.J.Hq. 324. (2) 
So also, where a father purchases 
land with his own money and takes 
a conveyance to himself in trust to 
demise the premises and apply the 
rents to the maintenance and use of 
his children, equity will enforce the 
trust and compel an accounting. Den- 


nison vy. Goehring, 7 Pa. 180 note. 
Express trusts: 
In general see supra § 10. 


Creation and existence see supra §8§ 
21-138. 


79, U.S.—Brainard v. San Diego 
Co-op. Ass’n, 297 F. 12. 


Tll.—Bush y. Stanley, 13 N.E. 249, 
122 Ill. 406. 


Mass.—Felch vy. Hooper, 119 Mass. 
52, 

Minn.—Newton v. Newton, 48 N.W. 
450, 46 Minn. 33. 


Pa.—Garner’s Appeal, 1 Walk. 438. 


Man.—Merchants’ Bank v. McKen- 
zie, 13 Man. 19. 


N.S.—International Mining Syndi- 
cate v. Stewart, 48 N.S. 172. 


See Cary v. Whitney, 48 Me. 
(recognizing rule). 


[a] Thus (1) the provision of Rev. 
St. (1874) e¢ 51 § 21, that a patent for 
land shall be paramount to the official 
certificate of entry, justifies the inter- 
position of equity to declare a result- 
ing trust in land purchased of the 
United States with complainant’s 
money by defendant, who afterward 
obtained a patent therefor, although 
defendant assigned the certificate of 
entry upon the land, or quitclaimed it 
to complainant, and although § 20 pro- 
vides that such certificate of entry 
shall be deemed evidence of title. 
Bush v. Stanley, 13 N.E. 249, 122 Ill. 
406. (2) Where a note is made to the 
payee in consideration that at her 
death it shall become the property 
of plaintiff, and that the payee will 
by will give and bequeath the same 
to her, and the payee dies intestate 
and defendant holds the legal title to 
the note, plaintiff becomes equitably 
entitled to the note and may enforce 
her claims against the holder, unless 
he is a bona fide purchaser, by an ac- 
tion in equity to have him declared 
trustee for her and to restrain him 
from collecting and appropriating the 
proceeds thereof. Newton v. Newton, 
48 N.W. 450, 46 Minn. 33. 


Implied trusts in general see supra 
12. 


80. Resulting trusts: 
In general see supra § 138. 
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clared and the bill retained for further direction 
where the circumstances make such procedure prop- 
er;®> and, where the question whether an implied 
trust has arisen out of a particular transfer or trans- 
action can only be determined by subsequent events, 
a suit for the establishment or enforcement of the 
trust will not lie pending such determination.®® 
power of an equity court is limited, of course, to the 
establishment and enforcement of trusts, and does 
not extend to their creation;8? thus equity cannot 
be invoked to perfect an imperfect gift by creating 
a trust, where the words employed are insufficient in 
themselves to have such effect,§® although the asser- 


The 


Creation and existence see supra §§ 
139-214. 


81. Constructive trusts: 
In general see supra § 14. 


Creation and existence see supra §§ 
215-238. 


82. Proceedings to establish and 
enforce trust see infra § 925. 


83. Filley v. Fownes, 87 A. 439, 81 
N.J.Eq. 498. 


Nonestablishment of trust where it 
would be inequitable see infra text 
and note 92. 


84. Baylies v. 
(Mass.) 473. 


85. Baylies v. Payson, supra. 


[a] Where defendant is about to 
leave the country.— Where a bill pray- 
ing for the establishment of a trust 
and for general relief alleges that de- 
fendant is about to depart out of the 
limits of the United States for some 
foreign country, equity may declare 
the trust and retain the bill for fur- 
ther direction, since it will give such 
protection to the interests of the ces- 
tui que trust as the exigency of the 
case may require, and will retain the 
bill for future action. Baylies v. Pay- 
son, 5 Allen (Mass.) 473. 


Payson, 5 Allen 


86. Eliot’s Appeal, 51 A. 558, 74 
Conn. 586. 
[a] Impossibility of carrying out 


express trust.—(1) Where there is no 
inherent impossibility of carrying out 
an express testamentary trust, the 
heirs of the decedent are not entitled 
to maintain proceedings to establish 
a resulting trust, on the theory of the 
failure of the express trust or its ex- 
ecution, or to invoke the doctrine of 
approximation, until after a fair trial 
of an experiment directed by the will 
to be made. EHliot’s Appeal, 51 A. 558, 
74 Conn. 586. (2) Failure of express 
trust or execution thereof as raising 
resulting trust see supra § 151. 


87. McConnell v. Deal, 246 S.Ww. 
594, 296 Mo. 275. 


88. Ill.—McCartney v. Ridgway, 43 
N.E. 826, 160 Ill, 129, 32 L.R.A. 555. 


Mo.—In re Soulard’s Estate, 43 S. 
W. 617, 141 Mo. 650; Knapp v. Pub- 
lishers, George Knapp & Co., 29 S.W. 
885, 127 Mo. 53. 


N.Y.—Young v. Young, 80 N.Y. 437, 
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tion of, and failure to establish, a gift does not pre- 
vent a party from procuring the enforcement of a . 
valid trust arising out of other cireumstances.*® 


As dependent on existence of equitable grounds. 
A trust may be established and enforced only upon 
grounds of equity and good conscience.®° 
the absence of an express trust, a sufficient contract, 
or other strong equitable circumstances requiring the 
intervention of a court of equity, a trust will not 
No trust will be es- 
tablished or enforced where it would be inequitable 


be impressed upon property.°®+ 


so to do.®? 
[§ 874] 2. Enforcing Execution 


of Duties of Trust. Equity will not compel a trustee 


TRUSTS 


So, in 


a, Be 
* 
\ ’ 
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where the trust has been declared or established, or 
the trustee has accepted the trust, equity, so long as 
it is possible for it to do so, will not permit the 
trustee to defeat the trust by his wrongful acts, or 
failure or refusal to act, but will afford relief by com- 
pelling a faithful execution of the trust for the pres- 
ervation and enforcement of rights depending upon 
and derivable from it,°* even though the directions 
contained in the instrument creating the trust may 
/ seem to be fanciful or unwise,?® provided the per- 
son seeking the execution of the trust complies with 
any conditions precedent imposed by the trust in- 


strument.®°® Thus a court of equity may, in a proper 


or Performance 


to take upon himself the burdens of a trust;°° but 


36 Am.R. 634. 


Va.—Mayo v. Carrington, 19 Gratt. 
(60 Va.) 74. 

Eng.—Richards v. Delbridge, L.R. 
18 Eq. 11. 

Enforcement of gifts in general see 
Gifts § 68. 

Imperfect gift as resulting trust 
see supra § 152. 

89. Harris Banking Co. v. Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R.A.N.S. 
790. 

90. See cases infra notes 91, 92. 

91. Buenaventura v. David, 
Philippine 435. 

92. Los Angeles & Bakersfield Oil 
& Development Co. of Arizona v. Oc- 
cidental Oil Co., 78 P. 25, 144 Cal. 528; 
Buenaventura v. David, 37 Philippine 
435. 


37 


[a] Thus, upon purely equitable 
grounds, no relief by way of estab- 
lishing or enforcing a trust can be 
granted against a party who has him- 
self paid the entire purchase price of 
property, in favor of one who has ad- 
vaneed nothing, in the absence of 
other circumstances appealing to the 
conscience of the court. Los Angeles 
& Bakersfield Oil & Development Co. 
of Arizona v. Occidental Oil Co., 78 P. 
25, 144 Cal. 528; Buenaventura v. Da- 
vid, 37 Philippine 435. 


93. Cooper v. McClun, 16 Ill. 435. 


94. Ala.—Tarver v. Weaver, 130 
So. 209, 221 Ala. 663; Camody v. Web- 
ster, 72 So. 622, 197 Ala. 290; Duncan 
v. Simmons, 2 Stew.&P. 356. 


Cal.—Gunter v. Janes, 9 Cal. 643; 
Curtin v. Krohn, 87 P. 2438, 4 Cal.App. 
131. 


Conn.—Smith v. Wildman, 37 Conn. 
384. 

Ga.—McCreary v. 
E. 960, 103 Ga. 528. 

Ill.—Cooper v. McClun, 16 Ill. 435. 

Mich.—City of Detroit v. Detroit 


United Ry., 197 N.W. 697, 226 Mich. 
354; Suydam v. De Quindre, Harr. 
347. 


Gewinner, 29 S. 


Mo.—O’Fallon v. 
302, 89 Mo. 284. 


Neb.—Schneringer v. Schneringer, 
116 N.W. 491, 81 Neb. 661; Goble v. 
Swobe, 90 N.W. 919, 64 Neb. 838. 


N.Y.—Cassagne v. Marvin, 38 N.E. 
285, 143 N.Y. 292, 25 L.R.A. 670; Vin- 
cent v. Kelly, 195 N.Y.S. 57, 118 Mise. 
591. 


N.C.—Thompson v. Newlin, 41 N.C. 
380. 


Ohio.—Jones v. Creamer, 


Clopton, 1 S.W. 


13 Ohio] equitable action, 


Cir.Ct.N.S. 585. 


S.C.—Fogg v. Middleton, 12 S.C.Eq. 
LOS; tt S-CcEnde DOL. 


Tex.—Midland Shoe Co. v. A. L. & 
K. Dry Goods Co., (Civ.App.) 3 S.W. 
(2d) 475; Davis v. Davis, 112 S.W. 
948, 51 Tex.Civ.App. 491. 


Vt.—North Troy Graded School 
Dist. v. Troy, 66 A. 1033, 80 Vt. 16. 


W.Va.—Bell v. Humphrey, 8 W.Va. 


Wis.—Harrigan v. Gilchrist, 99 N. 
We 909 L2E Wis, P27. 


And see cases infra notes 95-4, 


[a] One constituting himself trus- 
tee for another (1) may be compelled 
by a court of equity to execute the 
trust which he has so assumed. Ca- 
mody v. Webster, 72 So. 622, 197 Ala. 
290. (2) Declaration of trust in gen- 
eral see supra §§ 46-58. 


{b] What constitutes refusal.— 
That a trustee of the legal title of 
property to pay a preferred creditor 
refuses merely to take the statutory 
oath requisite to try the right of prop- 
erty as against execution levied does 
not warrant the invocation of equity 
to enforce the execution of the trust 
because such refusal does not consti- 
tute a refusal to protect the trust 
fund. Duncan vy. Simmons, 2 Stew.& 
P. (Ala.) 356. 


[ec] Where trust is reposed in two 
persons their actions should be joint 
in appropriating the trust funds for 
the purposes specified, but if one re- 
fuses to execute the trust according 
to its true intent and meaning or 
abuses it, the fact that he alone is 
responsible for the nonexecution or 
abuse furnishes no reason why a 
court of equity should not interfere 
and give the cestui que trust the re- 
lief to which he is entitled. Smith v. 
Wildman, 87 Conn, 384. 


_[d] Partition—Where a will de- 
vises property to trustees to be equal- 
ly divided among designated persons, 
any division by the trustee contrary 
to the will is subject to the control of 
a court of equity, although its control 
cannot be invoked until the trust is 
abused, as by the trustee's failure to 
act. Davis v. Davis, 112 S.W. 948, 51 
Tex.Civ.App. 491. 


{e] Trust fund under control of 
receiver.—The beneficiaries of a trust 
fund under the control of a receiver 
may, by permission of the court to 
which the receiver is accountable, sue 
him to compel him to perform his 
duty. Harrigan v. Gilchrist, 99 N.W. 
909, 121 Wis. 127. 

[f] Invalid trust.—Where, in an 
the complaint as- 


case, compel a trustee to make payments to the bene- 
ficiaries;°* to apply the trust fund or property to 


sumes that:defendants are trustees of 
an express trust, and it is shown that 
defendants owe to plaintiff duties of 
a fiduciary nature, which a court of 
equity would enforce. plaintiff will 
not be refused the relief he is other- 
wise entitled to because of the fact 
that the trust under which defend- 
ants assume to act is not valid. Cas- 
sagne v. Marvin, 38 N.E. 285, 143 N.Y. 
292, 25 L.R.A. 670. 


95. Tarver v. Weaver, 130 So. 209, 
221 Ala. 663. 


96. Mattsen v. U. S. Ensilage Har- 
MeN Co., 213 N.W. 8938, 171 Minn. 
97. Ala.— McDonald v. McDonald, 9 


So, 195, 92 Ala. 537; 
Ill.— Rhoads v. Rhoads, 43 Ill. 239. 
N.H.—Brock v. Sawyer, 39 N.H. 547. 


N.Y.—Matter of Scherrer, 53 N.Y.S. 
714, 24 Misc. 351, 2 Gibb.Surr. 532. 


Pa.—Matter of North American 
Land Co., 1 Brewst. 533. 


Newfoundl.—Jerrett v. 
Newfoundl. 156, 177. 


Compare Stein v. Safe Deposit & 
Trust Co. of Baltimore, 96 A. 349, 127 
Md. 206 (holding that, where a testa- 
mentary trustee was directed by the 
will to pay over two fifths of the es- 
tate to a designated person, such ben- 
eficiary was not entitled to demand 
that the trustee pay over to him a 
specified Sum representing only a 
small fraction of such two-fifths in- 
terest). 


[a] Applying income to support of 
minor.—Under a_ statute providing 
that one entitled under a will to the 
payment of money by the testamenta- 
ry trustee may present to the sur- 
rogate a petition praying for a de- 
eree directing payment, the surrogate 
will, upon the application of the gen- 
eral guardian, order such trustee, 
where he is directed by the will to 
apply the income of a trust estate to 
the support of the minor, to apply 
from such income a stated amount 
per week, to such purpose. Matter of 
Scherrer, 53 N.Y.S. 714, 24 Misc. 351, 
2 Gibb.Surr. 532. 


[b] Anticipating time of payment 
prescribed.—Where a testator by his 
will bequeaths his property in trust 
to be held and invested for fifteen 
years, and at that time divided among 
his heirs, a court of equity upon a 
proper case made may order the trus- 
tees to anticipate the time of pay- 
ment under the will so far as it may 
be necessary for the maintenance of 
the devisees, who are children of the 
cee Rhoads v. Rhoads, 43 Ill. 


Jerrett, 9 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the purposes for which the trust was created;* to 


refund money misappropriated ;°° 


convey the trust property,! and properly execute a 
deed therefor ;? or to make a sale of the trust prop- 
erty according to the terms of the trust;® and it may 
compe! the execution of a power in trust.‘ 
larly, relief will be afforded in equity against a trus- 
tee who attempts to hold the property and disclaim 


TRUSTS 


to transfer or 


Simi- 


the trust,® or who refuses to take proper steps for 


[c] Adverse claimant of fund can- 
not object to the issue of process to 
compel a trustee to comply with the 
order of distribution. Matter of 
North American Land Co., 1 Brewst. 
(Pa.) 533. 


{d] Although debts of trust estate 
have not been paid, (1) the beneficia- 
Try may compel the trustee to pay to 
him sums to which he is entitled un- 
der the trust, where the estate is 
highly solvent, and the trustee has 
received in income of the trust prop- 
erty several times more than the 
amount of the debts, and the present 
annual income is more than the aggre- 
gate of the debts, since it is not in 
the power of the creditors, by unnec- 
esSarily delaying the collection of 
their claims, or of the trustee, by fail- 
ing to meet obligations which he is 
amply able to discharge, to postpone 
indefinitely the assertion of the bene- 
ficiary’s interest in the trust. McDon- 
ald v. McDonald, 9 So. 195, 92 Ala. 
537. (2) Priority of claims of credi- 
tors of trust estate over rights of 
beneficiary in general see infra § 880. 


98. Miller v. Parkhurst, 9 N.Y.St. 
759; Wilson v. John’s Island Presb. 
Church, 19 S.C.Eq. 192; Robertson v. 
Sublett, 6 Humphr. (Tenn.) 313; Clark 
v. Brown, (Civ.App.) 108 S.W. 421 
[rev on other grounds 116 S.W. 260, 
102 Tex. 323, 24 L.R.A.N.S. 670]. 


[a] Trust for - association.—In 
case of a conveyance to one in trust 
for the use and benefit of others form- 
ing an association, each of the bene- 
ficiaries has the right to insist on the 
use of the property in accordance 
with the plans of the association, the 
purposes for which it was formed, and 
the objects sought to be accomplished 
by it. Clark v. Brown, (Civ.App.) 108 
S.W. 421 [rev on other grounds 116 
S.W. 260, 102 Tex. 323, 24 L.R.A.N.S. 
670]. 


99. 
259. 


1. Anderson v. Broadwell, 6 P.(2d) 
267, 119 Cal.App. 150; McCulloch v. 
Tompkins, 49 A. 474, 62 N.J.Eq. 262; 
Hill) vy." Smith, 32° Nid. Has’ 473; 
Moyer v. Morer, 21 Hun (N.Y.) 67; 
Dietrich v. Tyson, 4 Phila. (Pa.) 352; 
Apple’s Estate, 3 Phila. (Pa.) 23. See 
In re Follen, 14 N.J.Eq. 147 (recog- 
nizing the rule); Coxe v. Carson, 85 
S.E. 224, 169 N.C. 132 (holding that 
a trust is not enforceable against a 
grantee of lands, who took title sub- 
ject to a trust to develop and improve 
the property, and reconvey it to the 
grantor upon receiving from the prot- 
its and proceeds the amount paid out, 
where the grantee has not received 
profits sufficient so to repay him). 


Stanley v. Stark, 115 Mass. 


-Compare Koefoed v. Thompson, 102 


N.W. 268, 73 Neb. 128 (holding that, 
where a grantee holds the legal title 
in trust, under an agreement to re- 
convey it, and refuses so to make a 
reconveyance, the court will set aside 
the deed under which he holds, and 
restore the grantor to his rights); 
Fine v. Lawless, 201 S.W. 160, 139 
Tenn. 160, L.R.A.1918C 1045 (holding 
that, where one sells a business and 
its good will, and assigns the unex- 
pired term of its lease, and thereafter 
procures a new lease to himself of the 


same premises from the owner, the 
purchaser of the business may main- 
tain a suit to have it decreed that the 
seller holds the demised premises in 
trust for him, notwithstanding a pro- 
vision in the lease that it shall not 
be assigned or transferred by the les- 
see or by operation of law without the 
consent of the lessor, and although 
the purchaser cannot, by establishing 
Such trust, compel the owner to ac- 
cept him as tenant and allow him to 
occupy the premises). 


[a] As against infant, upon an ap- 
plication for an order directing him 
to convey lands alleged to be held in 
trust, the court will proceed only 
whensethe trusts are created by ex- 
press declaration or have been set- 
tled by decree. In re Follen, 14 N.J. 
Eq. 147. 


{[b] Time for conveyance by re- 
sulting trustee.—(1) Where title to 
an interest in land is held by one on 
a resulting trust for another, the lat- 


‘ter has the right to demand and com- 


pel a conveyance to himself at any 
time. Anderson vy. Broadwell, 6 P. 
(2d) 267, 119 Cal.App. 150. (2) Re- 
ane Ota trusts generally see supra §§ 


Conveyance of trust property to 
beneficiary of dry or passive trust see 
supra §§ 267, 269. 


2. Dundas y. Biddle, 2 Pa. 160. 


[a] Married woman.—Where a 
married woman holds the legal title 
in trust by descent, and the law re- 
quires that a deed executed by a mar- 
ried woman must, to be valid, be ac- 
knowledged by her to have been exe- 
cuted volantarily, and she executes a 
deed of the property but refuses to 
make such an acknowledgment, the 
court may pass a decree compelling 
Oi to do so. Dundas v. Biddle, 2 Pa. 
160. 


3. French v. Westgate, 47 A. 93, 


70 N.. 229; Bell v. Humphrey, 8 
W.Va. 1. 

4 Ala.—Tarver v. Weaver, 130 So. 
209, 221 Ala. 663. 


D.C.—Fitzgerald v. Wynne, 1 App. 


D.C. 107. 
Ga.—Clay v. 


Clay, 101° S.B. 793; 


Mastin v. Barnard, 33 Ga. 520; Heard 
v. Sill, 26 Ga. 302. 
Ill.—Martin v. McCune, 149 N.E. 


489, 318 Ill. 585; People v. Kaiser, 
137 N.E. 826, 306 Ill. 318. 


Ind.—Kintner v. Jones, 23 N.E. 701, 
122 Ind. 148. 


Mass.—Greenough v. 
Cush, 571. 


N.J.—Berrien v. Berrien, 4 N.J.Eq. 
37, 40. 


N.Y.—Smith v. Floyd, 35 N.E. 606, 
140 N.Y. 337; In re Gantert, 32 N.E. 
551, 136 N.Y. 106; Hancox v. Wall, 
28 Hun 214; Van Boskerck v. Her- 
rick, 65 Barb. 250; Arnold v. Gilbert, 
5 Barb. 190; Selden v. Vermilyea, 1 
Barb. 58; Wilcox v. Quinby, 20 N.Y. 
S56; 


Ohio.—Neff v. Neff, 3 Ohio Dec. (Re- 
print) 75, 3 Wkly.L.Gaz. 67. 


Pa.—Fahnestock v. Fahnestock, 25 


Welles, 10 
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the protection of the trust property against adverse 
claims.* Equity will not, however, force a trustee to 
do an act with respect to the trust property which 
he cannot do without violating the directions of the 
instrument creating the trust, and subjecting him- 
self to hability;7 
additional burdens not provided for by the trust it- 
self, unless imposed by law.® 


nor will it compel him to assume 


The court may con- 


AiO313, 152 Pa: 56, 84 Am: S.R. 623; 
Philadelphia’s Appeal, 4 A. 4, 112 Pa. 
470; Erie Dime Sav., ete., Co. v. Vin- 
cent, 105 Pa. 315; Houck v. Houck, 
5 Pa.St. 273; Lafferty’s Estate, 2 Pa. 
Bree Wells v. Sloyer, 1 Pa.L.J. 


Va.—McCamant vy. Nuekolls, 12 S. 
BH. 160, 85 Va. 331. 


Eng.—Harding v. Glyn, 1 Atk. 469, 
26 Reprint 299; Robson v. Flight, 4 
De G.J.&S. 608, 69 Ch. 466, 46 Reprint 
1054; Joel v. Mills, 3 Kay & J. 458, 
69 Reprint 1189; Ray v. Adams. 3 
Myl.&K. 237, 10 Eng.Ch. 237, 40 Re- 
print 90; Crumwys v. Colman, 9 Ves. 
Jr. 319, 32 Reprint 626; Brown v. 
Higgs, 8 Ves.Jr. 561, 32 Reprint 473 
[aff 4 Ves.Jr. 708, 31 Reprint 366]; 
Mott v. Buxton, 7 Ves.Jr. 201, 32 Re- 
print 81. 


[a] Time for execution.—(1) 
Where neither the execution nor non- 
execution, partial or complete, of a 
trust power, is made expressly to de- 
pend on the will of the grantees, its 
immediate execution can be enforced 
by any of the _ beneficiaries. Van 
Boskerck v. Herrick, 65 Barb. (N.Y.) 
250. (2) Time for execution of pow- 
ors in general see Powers §§ 106— 


[b] By statute in Wisconsin, “if 
the trustee of a power with the right 
of selection shall die, leaving the 
power unexecuted, its execution shall 
be adjudged in the circuit court for 
the benefit equally of all the persons 
designated as objects of the trust.” 
Wis. St. (1898) § 2127. See Derse v. 
Derse, 79 N.W. 44, 103 Wis. 113; 
phe v. Roberts, 54 N.W. 917, 84 Wis. 


[c] Where the purpose has been 
accomplished, the execution of a pow- 
er will not be enforced or sanctioned. 
Wilks v. Burns, 60 Md. 64. See Pren- 
tice v. Janssen, 79 N.Y. 478 (constru- 
ing 1 Rev. St. p 734, § 96). 


Compelling execution of power in 
general see Powers § 94. 


Duty of trustee to execute power in 
trust see supra § 519. 


5. Hanly v. Sprague, 20 Me. 4381; 
Warren v. Parlin-Orendorff Imple- 
ment Co., (Tex.Civ.App.) 207 S.W. 
586; Reddin v. Cameron, 4 Newfoundl. 
504. See Harnett v. Union Trust Co., 
75 A. 1081, 227 Pa. 219 (holding trus- 
tee could not alter rights of benefi- 
ciary). 


6. Robinson & Caldwell v. Maul-' 
din, Montague & Co., 11 Ala. 977. See 
Duncan v. Simmons, 2 Stew.&P. (Ala.) 
356 (recognizing the rule, but holding 
that a mere declination to take cer- 
tain action, without a refusal or neg- 
lect so to do, will not sustain a bill 
in equity). 


7. Lewis v. Cook, 18 Ala. 334. 


Liability of trustee for violation of 
trust see supra §§ 519-527. 


8. Hathaway v. New Baltimore, 12 
N.W. 186, 48 Mich. 251. 


[a] Thus the acceptance of a trust 
furnishing means to erect a building, 
with nothing to endow it or keep it in 
operation, will not confer upon a court 
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strue an instrument creating or declaring a trust,°® 
and, if necessary, reform it to conform to the set- 
tlor’s intentions;!° but only the trust actually cre- 
ated may be enforced, and not such a trust as might 
or ought to have been created. 


Action at law will lie against a trustee in favor of 
a cestui que trust to recover money due and payable 
to the cestui from the trust estate, where the amount 
thereof is certain.'? 


[§ 875] 3. Setting Aside Wrongful Acts of Trus- 
tee. A cestui que trust may invoke the aid of a court 
of equity to have wrongful acts of the trustee af- 
fecting the trust property set aside,t* whether or 
not such acts constitute actual fraud or result in loss 
to the cestui,!* such as to cancel a lease made by the 
trustee in payment of his private debt to the lessee;*° 
to set aside a conveyance of property disposed of 
contrary to the terms of the trust;!® or to cancel a 
deed of trust made on the trust property by the trus- 
tee, without authority, to secure a loan to him indi- 
vidually,!7 the cestui’s right to relief in the latter 
case not being subject to any requirement that he re- 
fund the amount of the loan to the grantee under 
the deed of trust.18 An unauthorized or wrongful 
transaction must, however, be set aside as a whole, 


of equity the power to compel the [a] 
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if at all,'® and the cestui cannot disaffirm it as to 
the trustee and at the same time affirm it as to the 
person with whom the trustee has dealt.?° 


[§ 876] 4. Reimbursement of Advances and Ex- 
penditures Made by Cestui Que Trust. A cestui que 
trust is entitled to reimbursement out of the trust 
fund or property for adyances and expenditures 
which he has made at the trustee’s request for the 
purpose of preserving such property or fund,*! or 
which it was necessary for him to make by reason 
of the trustee’s failure or neglect to act,?? and is 
entitled to a prior lien on the trust property for sums 
necessarily expended by him for its protection.?* 
He is not, however, entitled to reimbursement for 
advances and expenditures which he has voluntarily 
made without any request or default on the part of 
the trustee.°# 


[§ 877] 5. Lien on Property of Trustee. While 
a trustee may be personally liable to his cestui que 
trust for sums due to the latter out of the trust 
fund, or for a loss to the trust fund or property 
caused by-the trustee’s violation of his trust,?° the 
cestui has no hen upon the private property or es- 
tate of the trustee for the amount of any such per- 
sonal liability,*® except that where trust funds or 


execu-] port and maintenance of the benefi- 


raising of funds or other requisite 
action. Hathaway v. New Baltimore, 
12 N.W. 186, 48 Mich. 251. 


9. City of Detroit v. Detroit Unit- 
ed Ry., 197 N.W. 697, 226 Mich. 354. 


Construction of trust instruments 
in general see supra §§ 239-266. 


10. City of Detroit v. Detroit Unit- 
ed Ry., 197 N.W. 697, 226 Mich. 354. 


Reformation of instruments gener- 
ally see Reformation of Instruments 
Gs Oca tay SOc 


11. Forsythe v. Lexington Banking 
& Trust Co., (Ky.) 121 S.W. 962. 


12. Sterling v. Tantum, 94 A. 176, 
28 Del. 409. 
13. Johns v. Williams, 6 So. 207, 


66 Miss. 350. See Lyons v. Taylor, 
160 A? 782, 52 R.I. 305 (holding evi- 
dence insufficient to authorize relief 


prayed); and see cases infra notes 
14-17. 
14. In re Ketcham’s Estate, 171 N. 


W. 764, 41 S.D. 515. 


15. Johns v. Williams, 6 So. 207, 
66 Miss. 350. 


16. Lehnard v. Specht, 54 N.E. 315, 
180 Ill. 208; Smith v. Bowen, 35 N.Y. 
83. 


Setting aside unauthorized sale of 
trust property see supra §§ 633-635. 


17. Price v. Estill, 87 Mo. 378. 
18. Price v. Estill, supra. 


19. Gardner v. Ogden, 22 N.Y. 327, 
78 Am\D. 192. 

20. Gardner v. Ogden, supra, 

Election by cestui to follow trust 


property or to take proceeds thereof 
or substitute therefor see infra § 906. 


21. Rogers v. Vaughan, 31 Ark. 
62; Frierson v. Branch, 30 Ark. 453. 


22. Heady v. State, 60 Ind. 316; 
Dunham y. W. Steele Packing, etc., 
Co., 58 N.W. 627, 100 Mich. 75; Miller 


vy. Miller, 49 S.W. 852,'148 Mo. 113; 
Anderson y. Phegley, 110 P. 975, 57 
On lia. 


tors who are charged by the will with 
the duty of selling certain property, 
lending the proceeds, and applying 
the interest thereon to the education 
of the testator’s sons, neglect to lend 
the money, one of the sons, who has 
completed his education at his own 
expense, is entitled to recover in an 
action against the executors the rea- 
sonable expenses of his education less 
any amount paid therefor by the ex- 
ecutors, not exceeding a reasonable 
interest on the fund, and no order of 
court or judgment for the application 
of the legacy is prerequisite to such 
an action. Heady v. State, 60 Ind. 316. 


23. Dunham v. W. Steele Packing, 
Ct; Coy, SS LNW 62/75) 100) Michsit5: 


Priorities of cestui que trust and 
reGrtore of trust see infra §§ 880, 


24. Cook v. Lewis, 16 Ala. 67; Al-. 
ford v. Richardson, 114 A. 193, 120 Me. 
S16 Rickett: vy. ‘Coh, i a Nea 45.65 
14 Daly 550. 


[a] Thus (1) where a testator by 
his will directs his executors to retain 
a certain sum in their hands, with 
which they should build a house for 
his daughter, B, the wife of C, at 
such time and place as they might all 
agree upon, C cannot, in anticipation 
of the action of the executors, erect 
a house on his own premises worth 
the amount stated, and afterward 
claim reimbursement from the execu- 
tors therefor. Cook w Lewis, 16 Ala. 
67. (2) Where a trustee under a will 
allows a‘cestui que trust free use of 
a dwelling house during her life, but 
fails to keep the premises in tenant- 
able condition, the cestui que trust 
has not the right to make such repairs 
and look to the trustee for indemnity, 
as her remedy is to apply for his 
removal. Fickett v. Cohu, 1 N.Y.S. 
436, 14 Daly 550. (8) Where a trus- 
tee is directed to pay the income from 
the trust property to the beneficiary, 
and given discretion to sell the prop- 
erty and pay the proceeds to the ben- 
eficiary, he may, but is not in duty 
bound, irrespective of his own discre- 
tion and judgment, to make payments 
from the principal for the past sup- 


ciary, and should not reimburse the ~ 
beneficiary from the principal for pay- 

ments made by the latter from his 

private estate for support and main- 

tenance. Alford v. Richardson, 114 A. 

193, 120 Me. 316. 


25. Personal liability of trustee to 
cestui see supra § 525. 


26. U.S.—Albert v. Bascom, 245 F, 
149; Burgoyne v. McKillip, 182 F. 452, 
104 C.C.A. 590 [cert den 31 S.Ct. 718, 
220 U.S. 604, 55 L.Ed. 605]; Spokane 
County v. Spokane First Nat. Bank, 
OSA i979, MiG CCG. AseSit: 


Ga.—Smith v. Manning, 
813, 155 Ga. 209. 


Iowa.—Wales v. Sammis, 94 N.W. 
840, 120 Iowa 293. 


Ky.—Lyons v. Lancaster, 
CAS, il GM Keyn bate. 


_Minn.—St. Paul v. Seymour, 74 N, 
W. 136,°%1 Minn 363. 


Neb.—Linecoln vy. Morrison, 90 N.W, 
905, 64 Neb. 822, 57 L.R.A. 885. 


N.Y.—MaecArthur v. Gordon, 5 N-Y, 
S. 513 [rev on other grounds 26 N.B. 
459 (reh gr 26 N.E. 801), and aff 27 
N.E. 1038, 126 N.Y.597. 12 L.R.A. 667], 
Compare Bishop vy. Bishop, 179 N.E. 
391, 393, 258 N.Y. 216, 80 A.L.R. 1198 
Cordering settlement of remittitur 
POT INGE 3.020 2 ilu Ng aur On Ome Ariiy Sree 
1198] (holding that moneys with- 
drawn from a trust by the trustee, 
who was also one of the beneficiaries, 
and directed to be refunded, ‘should 
be secured by a lien to the extent and 
in the form proposed by counsel,” 
as to which nothing appears). 


eet v. Perman, 7 S.C.Eq. 


Wash.—Heidelbach vy. Campbell, 164 
P. 247, 95 Wash. 661. 


Eng.—Fox v. Buckley, 3 Ch.D. 508. 
Compare Ex p. Hardman, 3 Mont.D.& 
De G. 559 (where a bankrupt trustee’s 
reversionary interest under the trust 
was ordered to be sold, and the pro- 
ceeds to be applied in making good 
moneys which had come into his 
hands as trustee under the same trust 
and had been misapplied by him). 


116 S.E. 


26 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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property are by the trustee mingled with, or invested 
in, his own property, the cestui may have a lien 
therefor on the common property.?* 


[§ 878] 6. Creditors of Trustee Engaged in Busi- 
Where a trustee has charge of a trust estate 
embarked in business, with implied power to contract 
debts in its management, the trust estate is primarily 
liable for debts contracted on the faith of it, and 
the trustee is trustee for all the creditors as well as 
Upon the trust estate 
and the trustee as such becoming insolvent, 
bound to protect all the rights of ereditors, and pre- 
serve the estate for distribution among them ac- 
cording to their respective rights,?® and he has no 
right, by executing judgment notes or otherwise, to 


ness. 


for the cestui que trust.?8 


But see Miller v. Miller, 49 S.W. 
852, 148 Mo. 113 (holding that, where 
a trustee was to support and educate 
the beneficiary during minority and 
then convey one half of the estate to 
her, retaining the other half, but he 
failed to observe the trust and his 
heirs claimed the entire estate, thus 
forcing the minor to expend over half 
the rents during her minority to en- 
force the trust, and the balance fell 
short of an adequate support for her, 
in partition to divide the estate and 
adjust the equities at her majority, 
equity would impress a lien, on the 
share of the trustee’s heirs ‘for the 
amount necessary to make up _ the 
reasonable cost of her support); Mil- 
ler v. Himebaugh, (Tex.Civ.App.) 153 
S.W. 338 (holding that, where a trust 
is impressed upon a house, which is 
part of the land on which it is sit- 
uate, equity has power, since the 
house cannot be severed from the 
land, to decree a lien on the land and 
direct a sale thereof in order to pro- 
tect the cestui’s interest). 


[a] Trustee’s assets in hands of 
receiver.— Where trust funds, with- 
out being mingled with the assets or 
funds of the trustee, are paid out by 
him in satisfaction of his own indebt- 
edness, the cestui que trust is not en- 
titled to have a lien or trust declared 
in his favor on the assets in the 
hands of one subsequently appointed 
receiver in insolvency of the trustee. 
St. Paul v. Seymour, 74 N.W. 136, 71 
Minn. 303. 


[b] Life interest of testamentary 
trustee in residuary estate.—The life 
interest of a trustee and executor in 
his testator’s residuary estate, being 
jegc2l, cannot be taken and applied 
in making good losses occasioned by 
the trustee’s breaches of trust. Fox 
v. Buckley, 3 Ch.D. 508. 


{c] Remainder held by declarant 
of trust.—Where the owner of real 
estate declares that he holds the 
same in trust for another for the lat- 
ter’s life, but fails to apply the rents 
and profits of the property to the use 
of such cestui que trust as provided 
in the declaration, the liability there- 
by incurred is personal and the cestui 
has no lien on the remainder held by 
declarant in the property, although 
the declaration provides that in case 
of a sale there shall be an equitable 
lien on the proceeds in favor of the 
cestui. MacArthur v. Gordon, 5 N.Y. 
S. 513 [rev on other grounds 26 N.E. 
459 (reh granted 26 N.E. 801), and aff 
27 N.E. 1033, 126 .N.Y. 597, PODER 
667]. 


27. See infra §§ 899, 907. 


28. Woddrop v. Weed, 26 A. 
Ps4 Par 8072 35 Am, 6. kx. 832. 


29. Woddrop v. Weed, supra. 


375, 
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he is 


Insolvency of trustee in general see 
infra § 879. 


30. Woddrop v. Weed, 26 A. 375, 
154 Pa. 307, 35 Am.S.R. 832. 


31. Effect on right to follow trust 
property or proceeds thereof see in- 
fra § 909. 


32. In re Dominion Trust Co, and 
Harpers casts: Console 


{a] TIllustration.—Where one turns 
over money to a trust company, which 
invests it, taking as security a mort- 
gage to the company, which it agrees 
to hold in trust for the lender, and 
guarantees repayment of the princi- 
pal sum and of interest thereon at a 
specified rate less than that fixed in 
the mortgage, taking as compensation 
to itself the difference between the 
rate fixed in the mortgage and that 
guaranteed by it to the lender, the 
trust is one coupled with an interest, 
and upon the insolvency of the trust 
company the lender is not entitled to 
demand that the mortgage be turned 
over to him. In re Dominion Trust 
Co. and Harper, 22 Bic. 3387. 


33. Cross references: 


As to trust funds or property mingled 
with funds or property of trustee 
see infra §§ 899, 900. 


Effect of insolvency of trustee on ces- 
tui’s right to follow trust property 
or proceeds thereof see infra § 909. 


Priorities of claims for property held 
by decedent as trustee see Hxecu- 
tors and Administrators §§ 1170- 

74, 


34. U.S.—Weiss  v. 
Co., 152 F. 479. 


Ala.—Easly v. Dye, 14 Ala. 158. 


Cal.—Byrne v. McGrath, 62 P. 559, 
130 Cal. 316, 80 Am.S.R. 127; Murphy 
v. Clayton, 45 P. 267, 113 Cal. 153. 


Iowa.—Scurry v. Quaker Oats Co., 
208 N.W. 860, 201 Iowa 1171; Mc- 
Cutchen v. Roush, 115 N.W. 903, 139 
Towa 351; Davenport Plow Co. v. 
Lamp, 45 N.W. 1049, 80 Iowa 722, 20 
Am.S.R. 442. 


Ky.—Finnell v. Higginbotham, 29 
Siw. 740, “97 “Ky. 20) 16 “Ky... 758; 
Campbell v. Campbell, 79 Ky. 395, 3 
Ky.L. 15; Jackson v. Speed, 3 J.J. 
Marsh. 56. 


La.—Burdeau v. Davey, 9 So. 752, 
43 La.Ann. 585. See Ker v. Ker, 8 So. 
595, 42 La.Ann. 870 (holding that a 
legal mortgage in trust on property 
owned by a husband in favor of his 
wife outranks a subsequent special 
mortgage on the same property). 


Md.—Carson y. Phelps, 40 Md. 73. 


Mass.—Hunnewell y. Lane, 11 Mete. 
163. 


Haight, etc., 


[65 C.J.] 953 


give a preference to any of the creditors.*° 


[§ 879] 7. Insolvency of Trustee.*! 
trustee has an interest in the trust property, his in- 
solvency does not entitle the cestui que trust to de- 
mand that the property be turned over to him.* 


[§ 880] 8. Priorities of Cestui- Que Trust and 
Trustee’s Creditors®*—a. In General. 
a cestui que trust in the trust fund or property in 
the hands of the trustee or his representative or as- 
signee ordinarily are superior to the claims of gen- 
eral creditors of the trustee in his personal capaci- 
ty,°* provided the cestui has not waived his rights 
or estopped himself from claiming them;?° 
unless otherwise provided by statute,?® this rule ap- 
plies even though the trustee’s creditor extended 


Where a 


9 


The rights of 


and, 


Mich.—Patten v. Chamberlain, 5 N. 
W. 1037, 44 Mich. 5. 


Ble Denies eos v. Mosely, 57 Miss. 


Mo.—Hudson v. Wright, 103 S.W. 
8, 204 Mo. 412; Bircher v. St. Louis 
Sheet Metal Ornament Co., 77 Mo.App. 
509 [rev on other grounds 63 S.W. 691, 
163 Mo. 461]. 


N.Y.—Roca v. Byrne, 39 N.E. 812, 
145 N.Y. 182, 45 Am.S-R? 599; In’ re 
Burr’s Estate, 250 = NEYSs 654, 1438 
MISCE 8G; Hooley v. Gieve, 82 N.Y. 
625, 9 Abb.N.Cas. 8 [aff 9 Daly 104]. 
Compare Willett v. Stringer, 17 Abb. 
Pr. 152 (holding that, where trust 
money has been, by the trustee, so 
appropriated to his own use as to be 
undistinguishable from his individual 
funds, his creditors, and especially 
those who have been misled by acts 
of his inconsistent with the existence 
of the trust, are entitled to reach the 
trust money as his). 


Pa.—In re Jamison & Co.’s Estate, 
3 Pa.Dist. 217 [rev on other grounds 
29 A. 1003, 163 Pa. 143]; In re Beck- 
er, 1 Lanc.L. Rev. 394; National F. 
Ins. Co.’s Estate, 14 Phila. 149. 


Ween .—Mathews v. Massey, 4 Baxt. 


Tex.—Cochran vy. Sonnen, (Civ. 
App.) 26 S.W.. 521. 
Va.—lIrvine v. Greever, 32 Gratt. 


(73 Va.) 411. 
And see cases infra note 37. 


[a] Right of cestui to restitution 
from defaulting trustee, who is also 
life tenant of the trust property, is 
superior to the claims of the trustee’s 
assignees and creditors. In re Burr’s 
Estate, 257 N.Y.S. 654, 143 Misc. 877. 


oe Waiver or estoppel see infra § 
36. See statutory provisions; and 


cases infra this note. 


[a] Creditors of husband holding 
property purchased with money of 
wife.—Under a statute providing that 
if a husband shall purchase property 
in his own name with the money of 
his wife, he shall hold such property 
as trustee for her use, but that such 
trust shall be void as against credi- 
tors of the husband who contracted or 
gave credit in consequence of his pos- 
session of such property, without no- 
tice of the trust, in order to give a 
husband’s creditors priority over the 
wife as to property so held by the 
husband they must show a special 
and specific reliance, in extending the 
eredit, on that particular property. 
Friedlander v. Johnson, 9 F.Cas.No. 
5,117, 2 Woods 675; Butterfield v. 
Stanton, 44 Miss. 15. 
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eredit to him on the strength of his, apparent own- 
ership,®’ except as against a creditor who was mis- 
led or defrauded by reason of the trust being kept a 
secret one by some voluntary act of the cestui que 
The claim of the cestui will not prevail, 
however, as against the claims of creditors of the 
trust estate,?® unless such creditors have estopped 
themselves from asserting their priority;4° but such 
creditors cannot, by unnecessarily delaying the col- 
lection of their claims, postpone the assertion by a 
cestui of his rights in the trust property or funds, 
particularly where the trust estate is fully solvent. 


[4 881] b. Judgment and Attachment Creditors. 
The general rule that the rights of a cestui que trust 


Busts 


oi. Byrne Vv. McGrath; 62; P. 559, 
130 Cal. 316, 80 Am.S.R. 127; Murphy 
v. Clayton, .45 RP. 267, 113 Cal. 153; 
Jackson v. Speed, 3 J.J.Marsh. (Ky.) 
56; Bircher v. St. Louis Sheet Metal 
Ornament Co., 77 Mo.App. 509 [rev 
on other grounds 63 S.W. 691, 163 Mo. 
461]. 


[a] Business conducted by trustee 
in own name.—Where a trustee in- 
vests a trust fund in a business, 
which he thereafter conducts in his 
own name, the fact that credit is ex- 
tended to him on the strength of his 
apparent ownership of the business 
does not give his creditors an equity 
in the property superior to that of 
the cestui que trust. Byrne v. Mc- 
Grath, 62 P. 559, 130 Cal. 316, 80 Am. 
Swiss ear 


38. U.S.—Friedlander v. Johnson, 
9 F.Cas.No. 5,117, 2 Woods 675. 


Cal.—Murphy v. Clayton, 45 P. 267, 
eS uR Cal diy 


Colo.—Buck v. Webb, 3 P. 211, 7 
Colo. 212. 


Iowa.—Richards v. Schreiber, etc., 
Co., 67 N.W. 569, 98 Iowa 422. 


Ky.—Campbell v. Campbell, 79 Ky. 
395, 3 Ky.L. 15; Kelley v. McClung, 1 
Ky.L. 348. 


Mo.—Hudson v. Wright, 103 S.W. 8, 
204 Mo. 412. See Bircher v. St. Louis 
Sheet Metal Ornament Co., 77 Mo.App. 
509 [rev on other grounds 63 S.W. 
691, 163 Mo. 461] (holding that the 
rights of a beneficiary under a con- 
structive trust are postponed to the 
claims of subsequent creditors of the 
trustee, only where it is shown that 
the beneficiary of such trust agreed 
to conceal his claims against the trus- 
tee, or that with knowledge of the 
trustee’s obtaining credit on the faith 
of the freedom of its assets from any 
liability to the beneficiary, he with- 
held notice or information of his 
claim to the person so dealing with 
the trustee). 


N.J.—Mertens v. Schlemme, 59 A. 
808, 68 N.J.Eq. 544. Compare Mertens 
v. Schlemme, 59 A. 808, 68 N.J.Eq. 
544 (holding that a wife who trans- 
fers property to her husband with a 
private understanding that he is to 
hold the same as trustee and account 
to her for the proceeds of a sale 
thereof does not by such an arrange- 
ment become a preferred creditor of 
the husband). 


[a] Action by creditors to estab- 
lish rights; parties.—Where a decree 
establishes a secret trust and orders 
a conveyance by the trustee to the 
cestui que trust, subject to the rights 
of creditors of the trustee who gave 
eredit to him by virtue of his appar- 
ent ownership, the cestui is a proper 
party in an action by such creditors 
to establish their lien on the property 
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trust arose.#? 


conveyed. Buck v. Webb, 3 P. 211, 7 
Colo. 212. 
39. Kupferman v. McGehee, 63 Ga. 


250; Rice v. Lane, 44 N.E. 1383, 166 
Mass. 233. 


[a] Necessaries furnished to trust 
estate.—A creditor holding a trustee’s 
note for supplies furnished the trust 
estate may, upon the insolvency of 
the trustee, proceed against the trust 
estate itself, even though its entire 
income will be absorbed thereby. 
Kupferman v. McGehee, 63 Ga. 250. 


[b] Debts incurred in carrying on 
business in accordance with the terms 
of the trust have priority over the 
rights of the cestui que trust. Rice 
v. Lane, 44 N.E. 133, 166 Mass. 233. 


Lien of trustee for advancements 
and disbursements see supra § 593. 


40. Estoppel of creditors to claim 
priority see infra § 882 text and notes 
63, 64. 


41. McDonald v. McDonald, 9 So. 
195, 92 Ala. 537. 


42. See supra § 880. 

43. .Ga.—Gray v. Perry, 51 Ga. 180. 
Ill.—McLaurie vy. Partlow, 53 Ill. 
40. 


Iowa.—Robinson v. 22 


Iowa 427. 


Ky.—Lewis v. Taylor, 29 S.W. 444, 
96 Ky. 556, 16 Ky: lL. 637. 


Md.—Hartsock v. Russell, 
619. 


pt res gan v. Titus, 39 Miss. 


BT LeENYOp v. Gilbert, 10 N.J.Eq. 


Robinson, 


52 Md. 


34 


BER a el v. Corson, 52 Barb. 


Pa.—Shryock v. Waggoner, 28 Pa. 


430; Reed’s Appeal, 13 Pa. 476; 
Sheetz v. Neagley, 13 Phila. 506. 
Va.—Warwick v. Warwick, 31 


Gratt. (72 Va.) 70. 


But see. Roberts v. Broom, 1 Del.Ch. 
388 (holding that the lien of a judg- 
ment creditor is superior to the rights 
of a cestui que trust under a resulting 
trust, where the creditor had no 
knowledge of the trust and extended 
credit to the trustee on the strength 
of his visible property). 


[a] Want of notice of trust imma- 
terial. Although judgment creditors 
of a trustee have no notice that prop- 
erty held by him is impressed with a 
trust, they will not be protected 
against it, nor allowed in equity to 
take or hold it against the cestui que 


rea Shryock v. Waggoner, 28 Pa. 
{[b] Rule applied.—(1) 


° 
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in the trust fund or property are ordinarily superior — 
to those of creditors of the trustee*? is applicable in 
the case of a judgment‘? or attachment** creditor, 
and particularly so, as to such a creditor of a trus- 
tee under an implied trust,*® where the trustee has 
always treated the fund or property as held in 
trust,*® or where the debt existed at the time the 


Where trustee has beneficial interest in the trust 
property or a part thereof, his creditor levying upon 
the property can acquire only the trustee’s rights or 
interest therein;*® and a creditor will not: be per- 
mitted to reach even the trustee’s interest in the 
property, by levy and sale, where such interest is 


husband, being trustee for his wife, 
takes a deed of land purchased with 
the trust=property in his own name, 
equity will protect the land against 
the judgment creditors of the trustee. 
Lathrop v. Gilbert, 10 N.J.Eq. 344. 
(2) Where a trustee pays off a mort- 
gage on his own land with funds of a 
cestui que trust, the implied trust 
arising therefrom in favor of the ces- 
tui que trust relates back to the time 
of the mortgage and has preference 
over judgments recovered against the 
mortgagor prior to such payment. 
Warwick v. Warwick, 31 Gratt. (72 
Va.) 70. (3) Where a father invests 
money belonging to his child for the 
benefit ‘of the child, the land pur- 
chased with such money is not charge- 
able with a judgment entered against 
the father by his creditors, who had 
notice of the rights of the child (Mc- 
Laurie v. Partlow, 53 Ill. 340); (4) 
or with the judgment of a prior credi- 
tor of the father (Robinson y. Robin- 
son, 22 Iowa 427). 


Lier, of judgment on trust property 
held by debtor in general see Judg- 
ments § 911. 


eee Ala.—Lavender v. Lee, 14 Ala. 


Conn.—Waterman v. Buckingham, 
64 A. 212, 79 Conn. 286. 


Ky.—Andrew v. Hurt, 29 S.W. 304, 
16 Ky.L. 599. 


Mass.—Mayo v. Moritz, 24 N.E. 1083, 
151 Mass. 481. S 


Tex.—McLaughlin v. Carter, 37 S. 
W. 666, 13 Tex.Civ.App. 694. 


[a] Rule applied.—Where a trus- 
tee invests a trust fund in his private 
business, and keeps up his stock to an 
amount greater than the fund, at- 
taching creditors, although without 
notice of the trust acquire no lien 
superior to the rights of the cestui 
que trust. McLaughlin y. Carter, 37 
S.W. 666, 13 Tex.Civ.App. 694. 


Attachment of trust property in 
general see Attachment § 376. 


45. Implied trusts: 
In general see supra § 12. 
eee Neak ats trusts see supra §§ 215- 
oo. 


eee trusts see supra §§ 139- 


46. Lewis v. Taylor, 29 S.W. 444, 
96 Ky. 556, 16 Ky.L. 637; Hartsock v. 
Russell, 52 Md. 619; Hancock vy. Titus, 
39 Miss. 224; Siemon v. Schurck, 29 
N.Y. 598 [aff 33 Barb. 9]. 


47. Flanders v. Thompson, 
Cas.No. 4,858, 3 Woods 9; 
Perry, 51 Ga. 180. 


48. Waterman v. Buckingham, 64 


9, 
Gray v. 


Where a| A. 212, 79 Conn. 286. 


— 


For later cases, developmeats and changes in the law see Annotations, same title and section number. 


a 


: 


ik 
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not capable of separation and a sale of the property 
would defeat the trust in favor of the other bene- 


ficiaries.*? 


{§ 882] 9. Estoppel or Waiver.®° 
trust, or one claiming to be such, who is competent 
to act for himself, may be estopped, or waive his 
right, to enforee a trust in his favor by words or 
acts on his part which, expressly or by implication, 
show an intention to abandon, or not to rely upon 
or assert, such trust,°t as by aequiescing, with knowl- 


49. Lavender v. Lee, 14 Ala. 688. 
50. Cross references: 


Election of remedy where trust prop- 
erty is wrongfully diverted as waiv- 
ing right to other remedies see 
infra § 904. 


Estoppel to hold trustee personally 
liable for: 


Beeson of trust in general see supra 

i. 

qpapreper investment see supra § 
699. 


Laches as preventing enforcement of 
trust see infra §§ 954-958. 


Trustee’s estoppel as to trust and title 
to trust estate see supra § 276. 


51. U.S.—Church v. Swetland, 243 
¥. 289, 156 C.C.A. 69 [appeal dism 39 
S:Ct.0256,.249 U.S. 579, 63° L:.Hd..785); 
Shelley v. Purdy, 25 F. 370; Laughlin 
v. Mitchell, 14 F. 382 [aff 7 S.Ct. 923, 
121 U.S; 411, 30 L.Ed: 987]; Napier 
v. Server, 17 F.Cas.No. 10,010, 2 Wkly. 
N.C. (Pa.) 400; Western Division of 
Western North Carolina R. Co. v. 
Drew, 29 F.Cas.No. 17,434, 3 Woods 
691 [aff 103 U.S. 118, 26 L.Ed. 327]. 


Tll.— Tallmadge v. Kirk, 20 Ill. 600; 
Ferguson v. Tallmadge, 20 Ill. 581. 


Ind.—Meier v. Union Trust Co. of 
Indianapolis, 176 N.E. 42, 52, 93 Ind. 
App. 457 [cit Cyc]. 


Iowa.—Brenton Bros. v. Bissell, 239 
N.W. 14; Hospers v. Watts, 229 N.W. 
844, 209 Iowa 1193; Matt v. Matt, 137 
N.W. 489, 156 lowa 503. 


Ky.—Dawson v. Dawson, 5 S.W. 539, 
9 Ky.L. 935. 


N.Y.—Stark v. Robson, 38 N.Y.S. 48, 
2 App.Div. 615; Clark v. Law, 22 How. 
Pr. ‘426. 


Pa.—Magen v. Neiman, 151 A. 796, 
301 Pa. 164. 


Tenn.—Brown v. Brown, 65 S.W. 
413, 107 Tenn. 349. 


Tex.—Couch v. Sparger, (Civ.App.) 
252 S.W. 817. 


Ont.—Maguire v. Maguire, 50 Ont.L. 
162, 64 Dom.L.R. 204. 


And see cases infra notes 52-55. 


Compare Davis v. Downer, 97 N.E. 
90, 210 Mass. 573 (holding that, where 
a trust exists in favor of a firm in 
land held by a third person, the fact 
that one partner has allied himself 
with the trustee and his grantee in 
repudiating the trust does not affect 
the right of the firm to enforce the 
trust). 


{a] TWustrations—(1) Where a 
party insists that certain land, bought 
in the name of another, was bought 
for him, and it appears that he was 
once ejected from the premises, and 
did not set up such fact in his de- 
fense, and had moreover quitted the 
land, and declared his intention to 
make no further claim to it, he has 
no right to resort to equity to recover 
the land from subsequent purchasers. 
Ferguson vy.’ Tallmadge, 20 Ill. 581. 
(2) Where a principal accepts from 
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edge of all the material facts, in the alleged trustee’s 
acts in dealing with, or disposing of, the property 


in a manner inconsistent with the existence or con- 


A cestui que 


his agent a judgment note for all 
moneys advanced to him by the prin- 
cipal, including the purchase price of 
property, the title to which was tak- 
en in the agent’s name, a resulting 
trust cannot thereafter be asserted 


therein. Napier v. Server, 17 F.Cas. 
No 001 OF Ro teWiklvaNECs (Pa. )is-400: 
(3) A resulting trust is waived by 


the party in whose favor it arises 
accepting a mortgage on the land for 
the amount due_ him. Brown vy. 
Brown, 65 S.W. 4138, 107 Tenn. 349. 
(4) Where persons claiming a trust 
relationship between themselves and 
a mortgagor knowingly permit. the 
mortgagee to accept a quitclaim deed 
of the property, in satisfaction of the 
indebtedness, without informing him 
of the trust relationship, they cannot 
thereafter enforce a trust against the 
mortgagee. Brenton Bros. v. Bissell, 
(lowa) 239 N.W. 14. (5) Where one, 
with full knowledge of the facts, 
accepts a partial interest in or share 
of property, to which he is entitled 
by inheritance from his mother, he 
thereby becomes estopped to claim 
that an express parol trust of the 
whole in his favor was entered into 
at the time of the acquisition of the 
property. Couch v. Sparger, (Tex.Civ. 
App.) 252 S.W. 817. (6) Where land 
is conveyed to a son subject to a life 
estate in the parents and a mortgage 
for the benefit of his brothers and 
sister, and in a suit by the mother to 
set aside the transaction none of the 
other children questions the son’s 
claim of ownership, and certain of 
them make affidavits in support of 
the son’s title, they are estopped to 
claim that his title is subject to any 
trust in their favor beyond the mort- 
gage. Matt v. Matt, 137 N.W. 489, 156 
Iowa 503. 


[b] An agreement by the benefi- 
ciary under a trust for support made 
during the testator’s' lifetime and 
found among his papers at his death, 
that, after he has received the income 
from the trust property for three 
years, he should execute a release to 
the executors, is binding. In re Min- 
turn, 5 Dem.Surr. (N.Y.) 508. 


52. U.S.—First Sav. Bank & Trust 
Co. of Albuquerque, N. M., v. Green- 
leaf, 294 F. 467; Keown v. Keown, 
257 F. 851 [rev on other grounds 265 
By 572). 


Cal.—Bertelsen v. Bertelsen, 94 P. 
80, 7 Cal.App. 258. 


Mich.—Quimby v. Uhl, 89 N.W. 722, 
130 Mich. 198. 


N.H.—Page v. Page, 8 N.H. 187. 


Pa.—Magen vy. Neiman, 151 A. 796, 
301 Pa. 164. 


[a] Assenting to, or requesting. 
sale of property.—(1) Wherea cestui 
que trust assents to, or requests, the 
sale of property which is held sub- 
ject to a resulting trust in his favor, 
the rule that one purchasing with 
actual or constructive knowledge of 
the trust character of property holds 
it as trustee for the beneficial owner 
does not apply. Page v. Page, 8 N.H. 
187. (2) Purchaser of trust property 


. 


tinuation of a trust,°? or by consenting to such an 
application or investment of the trust funds or prop- 
erty as to show an intention to abandon his right 
thereto;°* or he may be estopped by such conduct 
or negligence as is calculated to mislead, and does 
actually mislead, an innocent person to his preju- 
dice,°>* or by participating in fraudulent acts af- 


as holding it subject to trust see in- 
fra §§ 910-924. 


[b] Retaining proceeds of sale and 
permitting grantee to make improve- 
ments.—Although a trustee has taken 
advantage of his cestui and obtained 
her land at an inadequate price, the 
cestui is estopped from recovering the 
property where, after learning of the 
inadequacy of the price, she retains 
the note and mortgage given by the 
trustee, and hypothecates them, and 
permits the trustee to make improve- 
ments on the property. First Sav. 
Bank & Trust Co. of Albuquerque, N. 
M., v. Greenleaf, 294 F. 467. 


{[c] Failure of infant to repudiate 
transaction on attaining majority.— 
Where a trustee for an infant en- 
gages in a transaction with the trust 
property of such nature that it may 
be adopted by the infant, the latter 
cannot subsequently attack the trans- 
action where, after attaining his ma- 
jority, he does not repudiate it -with- 
in a reasonable time. Maguire v. Ma- 
guire, 50 Ont.L. 162, 64 Dom.L.R. 204. 


[d] Assent as acquiescence.— 
Beneficiaries of full age and sound 
mind, who have assented to the action 
of their trustee in the management 
of the property, will be held to have 
acquiesced in such action. Quimby v. 
Uhl, 89 N.W. 722, 130 Mich. 198. 


[e] Notice.—Where beneficiaries 
execute receipts for the trust fund 
and release to the living trustee lega- 
cies in his will for their benefit, they 
are charged with knowledge of such 
will where there is no fraud or mis- 
take. Winstead v. Farmer, 137 S.E. 
179, 198 N.C. 405. 


Election to take proceeds of prop- 
erty as waiver of right to enforce 
trust thereon see infra § 906. 


53. Alford v. Richardson, 114 A. 
193, 120 Me. 316; Warner v. Morse, 
21 N.E. 960, 149 Mass. 400. 


[a] Ratification of unauthorized 
application of funds.—Where a tes- 
tamentary trustee, who is also execu- 
tor of decedent’s will, uses certain 
income from the trust property, with 
the knowledge of the beneficiary, for 
the settlement of the estate, and the 
beneficiary, who is also residuary 
legatee under the will, upon receipt- 
ing for the final payment on his dis- 
tributive share, acknowledges hav- 
ing received the equivalent of the in- 
come so used by the trustee, he must 
abide by such acknowledgment, and 
is bound by it, as there is no illegal- 
ity in the cestui que trust authorizing 
or ratifying an act on the part of the 
trustee which would otherwise be a 
breach of trust toward him. Alford 
v. Richardson, 114 A.- 193, 120 Me. 
Sil. 


Consent to improper investment as 
estopping cestui from holding trus- 
teo personally liable see supra § 699. 

54. H. C. & W. B. Reynolds Co. v. 
Reynolds, 67 So. 293, 190 Ala. 468; 
Mertens v. Schlemme, 59 A. 808, 68 
N.J.Wq. 544. 


[a] Wife allowing husband to deal 


N 
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feeting the trust property.®5 


Acts or conduct not 
showing an intention to abandon his rights in the 
trust property, however, will not constitute a waiver 
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conduct where 


or give rise to an estoppel on the part of a cestui,>® 


with her property as owner.—Where 
a wife vests her property in her hus- 
band, and permits him to appear to be 
the owner thereof, and he contracts 
debts in the course of business while 
he is apparently such owner, she is es- 
topped to deny, as against the hus- 
band's ereditors, that the husband is 
actually the owner of the property. 
Mertens v. Schlemme, 59 A. 808, 68 
N.J.Eq. 544. 


[b] Permitting corporate officer to 
deal with its funds as his own.— 
Where a corporation, because of great 
confidence reposed in one of its of- 
ficers, permits for a number of years 
a course of dealings on his part with 
its funds which is calculated to mis- 
lead, and does in fact mislead, a 
business community as to the finan- 
cial standing of such officer, it is 
guilty of such negligence, in omitting 
to exercise the reasonable business 
diligence upon which the community 
is entitled to rely, as to estop it from 
establishing a resulting trust in prop- 
erty purchased by such officer in his 
own name with the _ corporation’s 
funds, as against an innocent third 
person who lends money to the officer 
on the strength of his apparent own- 
ership of the property. H.C. & W. B. 
Reynolds Co. v. Reynolds, 67 So. 298, 
190 Ala. 468. 


55. ._Stewart v. Ackley, 52 Barb. (N. 


eS) eC Magraw v. Pennock, 2 Grant 
(Pa.) 8 
[a] ee orl made to defraud 


creditors.—Where property is con- 
veyed without consideration for the 
purpose of defrauding the creditors 
of the grantor, and the grantee con- 
veys the same premises to another in- 
trusted with power to dispose of the 
property, such trust deed being deliv- 
ered without consideration, and for 
the same purpose as the former deed, 
and the trustee never takes actual 
possession, the beneficiary, being a 
party to the fraud, and acquainted 
with the object and purpose thereof, 
cannot maintain a suit for the en- 
forcement of the trust. Stewart v. 
Ackley, 52 Barb. (N.Y.) 283. 


[b] Inducing trustee to involve 
himself.—Although the equity of a 
cestui que trust in land which the 
trustee has improperly mortgaged 
will under certain circumstances fol- 
low the legal estate into the hands 
of the mortgagee or the purchaser un- 
der proceedings to foreclose the mort- 
gage, yet where the cestui que trust 
has induced the trustee to involve 
himself personally for his debt by 
consenting to secure it on the trust 
estate, he has no equity. Magraw y. 
Pennock, 2 Grant (Pa.) 89. 


56. U.S.—Chicago, M. & St. P. Ry. 
Co. v. Des Moines Union Ry. Co., 41 
S.Ct. 81, 254 U.S. 196, 65 L.Hd. 219. 


Ala.—Sims v. Hipp, 113 So. 296, 216 
Ala. 439. 


Ill.—Whetsler v. Sprague, 79 N.E. 
667, 224 Ill. 461; Madison v. Madison, 
69 N.E. 625, 206 Ill. 534. 


Iowa.—Ludden vy. Butters, 163 N.W. 
227, 181 Iowa 94; In re Mahin’s Es- 
tate, 143 N.W. 420, 161 Towa 459. 


Mich.—McCreary v. McCreary, 51 N. 
W. 545, 90 Mich. 478. 


Mo.—Garesche v. Levering Inv. Co., 
48 S.W. 6538, 146 Mo. 436, 46 L.R.A. 232. 


N.Y.—Bork v. Martin, 30 N.E. 584, 


‘his own name, 


132 N.Y. 280, 28: Am.S\R: 570; Richt- 
myer v. Lasher, 79 N.Y.S. 315, 77 App. 
Div. 574; Richards v. Crocker, 20 N. 
Yoo. 954 atl 37 (N.S 327, a3 Ne Xe 
631]; Halstead v. McChesney, 50 
Barb. 34 [aff 2 Abb.Dec. 310, 2 Keyes 
92]; Jones’ Hstate, 5 Dem.Surr. 499, 
LO NAY SE. TG bath, 2 NEES) elas v4s 
Hun 620]. 


N.C.—Banks v. Banks, 77 N.C. 186. 
See Lutz v. Hoyle, 83 S.E. 749, 167 N.C. 
632 (apparently holding that, where 
defendant purchased land under a 
trust agreement to convey it to plain- 
tiffs upon their making certain pay- 
ments, the fact that he leased the 
land to plaintiffs pending the making 
of such payments does not estop 
plaintiffs from asserting or enforcing 
the trust). 


Or.—Kroll v. Coach, 78 P. 397, 80 P. 
900, 45 Or. 459. 


Tenn.—Bible v. Marshall, 52 S.W. 
1077, 103 Tenn. 324; Springs v. Coop- 
er, (Ch.App.) 51 S.W. 997. 


W.Va.—Mayer vy. Johnson, 133 S.E. 
154, 101 W.Va. 522. 


[a] Thus (1) where the land of 
plaintiff was sold at execution sale 
during his absence in the army, and 
was purchased by his mother, who 
represented that she was bidding for 


him, and afterward plaintiff declined 


an offer from her that he should re- 
pay the purchase money and take a 
conveyance of the land, alleging that 
the land was his, and she subsequent- 
ly sold the land to one who had notice 
of plaintiff’s claim, plaintiff’s refusal 
to pay the purchase money and take 
the title did not operate as a renuncia- 
tion of his claim, and he was entitled 
to’ recover the land. Banks vy. Banks, 
77 N.C. 186. (2) The mere fact that 
a wife, acting as conservatrix of the 
estate of her insane husband, inven- 
tories certain lots as a part of her 
husband’s estate does not estop her 
from claiming, after his death, a re- 
sulting trust in her favor as to such 
lots. Madison y. Madison, 69 N.E. 625, 
206 Ill. 534. (8) The acceptance by 
a wife of a provision in her husband’s 
will as follows: “I devise and be- 
queath to my wife the re- 
mainder of my property as long as 
she remains my widow, and, my wife 
. . having $1,100 invested in the 
real estate 7 ethatiis) hers 
does not estop her from asserting a 
trust in lands purchased by the hus- 
band, the title to which was taken in 
to the extent of the 
money furnished by her to the hus- 
band for such purchase, one thousand 
one hundred dollars in amount, Bible 
v. Marshall, 52 S.W. 1077, 103 Tenn. 
324. (4) Where a bond is executed 
by a husband to a third person for the 
benefit of his wife, her right thereto is 
not destroyed or impaired by the fact 
that she did not, during her lifetime, 
call for or request an assignment 
thereof, although the understanding 
was that the third party should as- 
sign the bond to the wife when she 
should call for it. Halstead v. Mc- 
Chesney, 50 Barb. (N.Y.) 
Abb.Dec. 310, 2 Keyes 92]. 
fact that laborers sue and obtain 
judgment against their employer for 
their claims does not of itself bar 
them from afterward suing to enforce 
an express trust to pay their claims. 
Springs v. Cooper, (Tenn.Ch.App.) 51 
S.W. 997. (6) The fact that one pur- 
chasing from another certain prop- 
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nor does an estoppel or waiver arise out of acts or 


at the time thereof the cestui is 


without knowledge of a material fact,®°* or where 


erty, including a beneficial interest 
under a trust, has notice at the time 
of the purchase that officers of the 
trustee corporation claim an interest 
under the trust does not prevent such 
purchaser from disputing the validity 
of their claim, or enforcing the trust 
Chicago, M. & St. P: Ry. Co. v. Des 
Moines Union Ry. Co., 41 S.Ct. 81, 254 
U.S. 196, 65°. bd. 2195.7): Che taee 
that the beneficiary of a trust bor- 
rows from the trustee a part of the 
proceeds of a sale of trust property 
does not prevent him from recovering 
the balance. Ludden: v. Butters, 163 
N.W. 227, 181 Iowa 94. (8) An offer 
by a cestui to accept less than his 
rightful interest in property does not 
constitute a waiver of his right to es- 
tablish and enforce a resulting trust. 
Sims v. Hipp, 113 So. 296, 216 Ala. 
439. (9) Where defendant has pur- 
chased land for complainants, under 
an agreement that he shall hold title 
in trust until complainants reimburse 
him for the amount advanced for their 
benefit, the fact that payments made 
by complainants, representing inter- 
est on the cost of the land, are some- 
times referred to by them as rent does 
not establish the relation of landlord 
and tenant between the parties, rather 
than that of trustee and cestuis, nor 
prevent the complainants from en- 
forcing the trust. Whetsler v. 
Sprague, 79 N.E. 667, 224 Ill. 461. 


[b] Mere silence or failure to act 
(1) does not constitute a waiver or 
estoppel preventing a cestui from en- 
forcing a trust, unless it was his duty 
to speak or act, and he has by silence, 
false statement, or refusal to act mis- 
led another to his prejudice concern- 
ing a material matter. Mayer v. 
Johnson, 133 S.E. 154, 101 W.Va. 522. 
(2) The failure of the heirs of a 
man’s first wife to enforce a trust 
against the husband in his lifetime 
does not estop them to enforce it 
against his second wife after his 
death, where there has been no change 
in her position by reason of their 
acts or inaction. In re Mahin’s Es- 
tate, 143 N.W. 420, 161 Iowa 459. 


[c] Effect of receipt. — Where a 
cestui que trust delivers to the trus- 
tees of the fund a writing acknowl- 
edging that she has received all the 
income that had theretofore accrued, 
such acknowledgment furnishes the 
trustees with prima, facie evidence of 
such payment, but does not preclude 
her from showing that the full 
amount of the income had not in fact 
been received. Jones’ Hstate, 5 Dem. 
Surr. 499, 10 N.Y.St. 176: [aff 1 N.Y.S: 
127, 48 Hun 620]. 


57. Towa.—Ludden vy. Butters, 163 
N.W. 227, 181 Iowa 94. 


Mich.—McCreary v. McCreary, 
N.W. 545, 90 Mich, 478. 


Miss.—Shrader y. Shrader, 81 So. 
227, 119 Miss. 526. 


Mo.—Garesche v. Levering Inv. Co., 
Aaa 6538, 146 Mo. 436, 46 L.R.A. 


Va.—Smith v. Miller, 87-S.E. 10, 98 
Va. 535. 


Wis.—McLeod v. Evans, 28 N.W. 
1738, 214, 66 Wis. 401, 57 Am.R. 287. 


B.C.—Laycock v. Lee & Fraser, 17 
Be 73, 1 Dom.L.R. 91, 19 West.L.R. 


[a] 


51 


Rule applied.—(1) Where a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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his acts are induced by fraud®’ or misrepresenta- 
tion,®® or where such acts or conduct have not mis- 
led the party seeking to invoke an estoppel.®°® 
cestui que trust is not estopped to assert or enforce 
a trust by the mere fact that the trustee is enabled, 
by virtue of his possession of the trust property, to 
make use of it as his own,*! or by a judgment and 
judicial sale whereby an involuntary trustee acquires 
the apparent legal title to the property.®? 


Creditors of a trust estate may be estopped by ac- 


TRUSTS 


A 


quiescence, or otherwise, from asserting a preference 


father, without the knowledge of his 
son, procures a conveyance in fee of 
lands which the grantor has previous- 
ly contracted to convey to the father 
for life only, with remainder to the 
son, the subsequent taking of a lease 
by the son from the father for one 
year is not an abandonment of the 
son’s claim, the father’s estate not 
being then terminated. McCreary v. 
McCreary, 51 N.W. 545, 90 Mich. 478. 
(2) A cestui que trust who claims 
against an assignor as his trustee, 
and, upon faith in the schedule of as- 
sets, files his claim with the assignee 
in the regular way, is not estopped to 
insist upon payment of his entire 
claim after it is discovered that the 
assets will not pay all the claims in 
full, even though in the meantime, 
and with knowledge of such inade- 
.quacy of assets, he has accepted a 
_ dividend from the assignee. McLeod 
v. Evans, 28 N.W. 1738, 214, 66 Wis. 
401, 57 Am.R. 287. (3) Where a mar- 
ried man remarries, without knowl- 
edge on the part of his second wife 
that he has a first wife living, and 
thereafter purchases property in his 
own name with the second wife’s 
money, such second wife or wife de 
facto is not estopped to assert and 
enforce a resulting trust in such prop- 
erty by failing to bring action to re- 
form the deed to the husband, or by 
filing a petition for letters of ad- 
ministration, after his death, stating 
that he was seized of such property, 
where she has no notice that the first 
wife is living, and believes herself to 
be his lawful wife; and particularly, 
as to the petition for letters of ad- 
ministration, where any reference to 
the property was unnecessary to be 
included. Shrader v. Shrader, 81 So. 
227, 119 Miss. 526. 


5S. Hyattev. Vanneck. 33 “Al 972, 
82 Md. 465; Washburn y. Ferris, 16 
Grant Ch. (Ont.) 76. 


59. Garesche v. Levering Inv. Co., 
48 S.W. 653, 146 Mo. 436, 46 L.R.A. 
Dei. 


60. Conn.—Waterman vy. Bucking- 
ham, 64 A. 212, 79 Conn. 286. 


Ill.—Bates v. Lutz, 223 Ill.App. 539. 


Miss.—Millsaps v. Shotwell, 25 So. 
359, 76 Miss. 923. 


N.C.—Banks v. Banks, 77 N.C. 186. 


Ohio.—McGovern y. Knox, 21 Ohio 
St. 547, 8 Am.R. 80. 


See Chicago, M. & St. P. Ry. Co 
v. Des Moines Union Ry. Co., 41 Ss. 
Ct sie 254 S2 A096; = 6b L.Ed. 219 
(holding that beneficiaries of a trust, 
of which a corporation is trustee, 
are not estopped to assert the trust 
by transactions in the stock of the 
trustee corporation with the officers 
of the trustee, since such officers can- 
not claim to have been misled by the 
acts of the beneficiaries, the officers 
having, as such, a more complete and 
intimate knowledge of the trust and 
the situation than even the benefi- 
ciaries). 


[a] Thus (1) where attachment 
and judgment creditors are in no man- 
ner misled by the fact that title to 
certain property has been taken and 
recorded in the name of their debtor, 
when, in fact, he holds the title to a 
large portion thereof as trustee of a 
resulting trust for plaintiff, plaintiff 
is not estopped to assert his owner- 
ship as against such creditors by his 
negligence in permitting the debtor to 
take and record the title in his own 
name. Waterman v. Buckingham, 64 
A. 212, 79 Conn. 286. (2) Where a 
loan of money to a trustee holding 
the legal title, on his personal ac- 
count, is in no manner induced or in- 
fluenced by the conduct of the cestui 
que trust, the latter will not be es- 


topped to assert his equitable estate 


against the creditor seeking to sub- 
ject it. McGovern v. Knox, 21 Ohio 
St. 547, 8 Am.R. 80. (3) Where the 
owner of corporate stock transfers 
a part thereof to another, in order 
that the latter may become a director 
of the corporation, under a written 
agreement for the retransfer of the 
stock upon request, the subsequent 
execution by the transferor of an 
agreement with other stockholders in 
which it is recited that the transferee 
is the owner of the number of shares 
of stock so transferred to him does 
not estop the transferor from showing 
that the transfer was made in trust. 
Bates. van JuulZeeeto LA ppl doo! 


[b] Persons having notice of trust 
at the time of acquiring the trust 
property cannot invoke a waiver or 
estoppel on the part of the cestui to 
assert the existence of the trust. 
Millsaps v. Shotwell, 25 So. 359, 76 


Miss. 923; Banks v. Banks, 77 N.C. 
186. 

61. In re Fisher, 102 N.W. 797, 128 
Iowa 18. See Burns vy. Ross, 212 P. 


17, 190 Cal. 269 (holding that where a 
person to whom plaintiff intrusts a 
contract for the purchase of property 
forges an assignment thereof to him- 
self, and then makes a purported as- 
signment to defendant, plaintiff's neg- 
ligence in failing to record her con- 
tract does not defeat her right to have 
a constructive trust declared in her 
favor). 


{a] Hllustration. — The fact that 
one holding bank stock in trust be- 
comes a director in the bank on the 
strength of the shares does not estop 
the beneficiary to deny that the trus- 
tee was the beneficial owner. In re 
Fisher, 102 N.W. 797, 128 Iowa 18. 


62. Smith v. Goethe, 82 P. 384, 147 
Cal. 725. 


63. National Bank of Commerce v. 
Smith, (R.L) 24 A. 271, 273. 


{a] Thus, where a trust is created 
by will and a prior provision of the 
will makes an annuity granted a lien 
on the trust estate superior to any 
arising under the trust, creditors who 
have for years acquiesced in the pro- 
visions of the will are estopped, after 
the sale of the property and the ap- 
plication of the proceeds to the pay- 


for their claims arising under the trust;° 
knowledge on the part of a creditor, at the time of 
extending credit to a trustee, of the latter’s want of 
authority to incur the obligation does not estop the 
creditor to enforce his claim.*4 


[§ 883] 10. Persons Entitled To Enforce Trust°’ 
—a. In General. 
trust fund or property protected, by a suit in equity 
by trustee,°° or in his right,°7 or as against trustee 
or his successor in interest by cestui que trust,®* 


[65 G.J.] 957 


but 


A trust may be enforced, or the 


ment of the annuity, from asserting, 
as against the purchaser or trustees, 
that the proceeds should not have 
been so applied in preference to their 
claims arising under the trust. Na- 
tional Bank of Commerce v. Smith, 
CRT. 24 Ars 2 FA ve 7st 


Priority of creditors of trust es- 
tate over cestui que trust see supra 
§ 880 text and note 39. 


64. Quebec North Shore Turnpike 
pose Trustees v. Rex, 88 Can.S.C. 


65. Parties to proceedings to es- 
bosses, or enforce trusts see infra §§ 
—967. 


Persons entitled to enforce charita- 
ble trusts see Charities §§ 83-86. 


66. U.S.—Richter v. Jerome, 8 S.Ct. 
LOG. 2.5. UA Lope tae NenyCl ales ce 


Ind.—Shepard v. Meridian Nat. 
Bank, 48 N.E. 346, 149 Ind. 532. 


N.J.—Atty.-Gen. v. Moore, 19 N.J. 
Eq. 503. 


N.Y.—New York Female Assoc. v- 
Beekman, 21 Barb. 565. 


N.C.—Shields v. Harris, 
1895, 190 N.C. 520° 


Tex.—Midland Shoe Co. v. A. L. & 
Ky Dry Goods Co, | (Civ.App.) 3° S. 
W.(2d) 475, 478 [quot Cyc]. 


[a] Trustee appointed for default- 
ing’ public officer may maintain a suit 
to recover funds appropriated by such 
officer and one of his creditors to the 
payment of the officer’s individual 
debts. Shepard y. Meridian Nat. 
Bank, 48 N.E. 346, 149 Ind. 532. 


[b] Adjudication binding on trus- 
tee as binding cestuis.—If a trustee 
acts in good faith, whatever binds him 
in any legal proceedings brought and 
carried on by him to enforce the trust 
binds the cestuis que trust, although 
they are not actual parties to the suit, 
and whatever forecloses the trustee 
forecloses them, in the absence of 
fraud or bad faith. Richter v. 
Jerome, 8 S8.Ct. 106, 128 U.S. 233, 31 
L.Ed. 132. 


Trustee as complainant in suit to 
enforce trust see infra § 964. 


67. Shields v. Harris, 130 S.E. 189, 
190 N.C. 520. 


68. Mass.—Sherburne v. Morse, 132 
Mass. 469. 


Neb.—Goble v. Swobe, 90 N.W. 919, 
64 Neb. 838. 


.N.Y.—New York Female Assoc. v. 
Beekman, 21 Barb. 565. 


N.C.—Shields v. Harris, 
189, 190 N.C. 520. 


Tex.—Midland Shoe Co. v. A. L. & 
K. Dry Goods Co., (Civ.App.) 3 S.W. 
(2d) 475, 478 [quot Cye]. 

Utah.—Salina Canyon Coal Co. y. 
Klemm, 290 P. 161, 76 Utah 372. 


See Russell’s Ex’rs v. Passmore, 103 
S.E. 652, 127 Va. 475 (holding that, in 
order to establish a trust of property 


130 S.E. 


130 S.H. 
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or his heirs,*® or a purchaser of the equitable | 
title from him,7° or some other person interested 
Where the trustees 
neglect to defend their legal title to the trust prop- 
erty the cestui que trust may do so;*? and the ces- 
tui may sue ‘to remove a cloud on the title, although 
the trust deed gives the trustee uncontrolled discre- 


in the execution of the trust.™ 


against the executors of a deceased 
trustee, it is not necessary that a 
substituted trustee be appointed, and 
bring the suit, but that the benefi- 
ciaries may maintain the suit them- 
selves). 


Compare Sterling v. Sterling, 12 Ga. 
201 (holding that one cannot enforce 
the performance of an executory con- 
tract made by one to convey property 
to another in trust for the person 
seeking such performance). 


Cestui as complainant in proceeding 
to enforce trust see infra § 964. 


69. Mendenhall v. Walters, 157 P. 
732, 53 Okl. 598. 


70. Smith v. Orton, 21 How. (U.S.) 
241, 16 L.Ed. 104; Midland Shoe Co. 
Va AS DA & ak» Dry “GoodsCo:, (Tex. 
Civ.App.) 3 S.W.(2d) 475, 478 [quot 
Cyc]. 


[a] Suit by purchaser from cestui 
against purchaser from trustee.—The 
fact that the holder of the legal title 
has been successful in a suit against 
another holder of a legal title, to 
which suit the holder of the equitable 
title was not a party, does not affect 
the right of the holder of the equita- 
ble title by a purchase from the cestui 
que trust to compel a conveyance of 
the legal title acquired by purchase 
from the trustee; and it is of no con- 
sequence that neither party has or 
ever had possession of the premises. 
Smith v. Orton, 21 How. (U.S.) 241, 
16 L.Ed. 104. 


Transfer of estate or interest of 
cestui que trust see supra §§ 303- 
306. 


71. Mo.—Widdicombe v. Childers, 
84 Mo. 382 [aff 8 S.Ct. 517, 124 U.S. 
400, 31 L.Ed. 427]. 


N.J.—Atty.-Gen. v. Moore, 19 N.J. 
Eq. 503. 


N.C.—Shields v. Harris, 130 S.E. 
189, 190 N.C. 520. 


Tex.—Midland Shoe Co. v. A. L. & K. 
Dry Goods Co., (Civ.App.) 3 S.W.(2d) 
475, 478 [quot Cyc]. 


Eng.—Peacock v. Colling, 54 L.J.Ch. 
743. 


{a] Person not entitled to benefi- 
cial interest.—A trustee may be com- 
pelled to convey his legal title at the 
suit of one not at the time entitled 
to the beneficial estate, provided the 
legal title when so conveyed will 
inure to the present beneficial owner. 
Widdicombe vy. Childers, 84 Mo. 382 
{aff 8 S.Ct. 517, 124 U.S. 400, 31 L.Ed. 
427). 

72. Bowdoin College v. Merritt, 54 
F. 55; Midland Shoe Co. v. A. L. 
& K. Dry Goods Co., (Tex.Civ. App.) 
3 S.W.(2d) 475, 478 [quot Cyc]. ' 


73. Bowdoin College v. Merritt, 54 
BUMS 5: 


74, In general see supra §§ 21- 
138. 

75. U.S.—Russell v. Clark, a 
Cranch 69, 3 L.Ed. 271; Associated 
Almond Growers of Paso Robles v. 
Wymond, 42 F.(2d) 1. 


Ala.—Steed v. Carmichael, 134 So. 
885, 223 Ala. 198; Bailey v. Selden, 20 


— 
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So. 854, 112 Ala. 593. 


Cal.—England v. Winslow, 
542, 196 Cal. 260. 


Conn.—Merwin v. 
Conn. 223. 


Del.—Rodney v. Shankland, 1 Del. 
Ch. 35, 12 Am.D. 70. 


Ga.—Burkhalter vy. People’s Bank, 
165 S.E. 749; Lemon v. Lemon, 81 S.E. 
118, 141 Ga. 448. 


Ill.— Carpenter v. Davis, 72 Ill. 14; 
Moore v. Munn, 69 Ill. 591. 


Ky.—Miéchell v. Carrollton Nat. 
Bank, 97 S.W. 45, 29 Ky.L. 1228. 


Md.—Cherbonnier y. Goodwin, 28 
A. 894, 79 Md. 55 [mod on other 
grounds 82 A. 177]. 


Mass.—Wickwire-Spencer Steel Cor- 
poration v. United Spring Mfg. Co., 
142 N.E. 758, 247 Mass. 565; Michigan 
State Bank v. Gardner, 15 Gray 362. 


237 P. 


Richardson, 52 


Miss.—Gully v. Hull, 31 Miss. 20. ~ 


i a v. Matson, 11 Mo. 


N.Y.—Consolidated Electric Storage 
Co. v. Atlantic Trust Co., 56 N.E. 145, 
161 N.Y. 605; Strong v. Dutcher, 174 
N.Y.S. 352, 186 App.Div. 307; Wil- 
liams v. Sage, 167 N.Y.S. 179, 180 App. 
Div. 1; Parmenter v. Homans, 109 
N.Y.S. 800, 125 App.Div. 399; English 
v. McIntyre, 51 N.Y.S. 697, 29 App. 
Div. 439; Clark v. Crego, 47 Barb. 599 
[aff 51 N.Y. 646]; Reade v. Con- 
tinental Trust Co., 60 N.Y.S. 258, 28 
Misc. 721 [mod on other grounds 63 
N.Y.S. 395, 49 App.Div. 400]. 


N.C.—Pritchard v. Williams, 95 S. 
BH. 570, 175 N.C. 319; Baker v. Evans, 
60 N.C. 652, 86 Am.D. 456. 


Ohio.—Hullman v. Honcomp, 5 Ohio 
St. 237; Lasich v. Ohio Sav. Bank & 
Trust Co., 152 N.H. 394, 20 Ohio App. 
400. 


Pa.—Austin-Nichols & Co. v. Union 
Trust Co. of Pittsburgh, 137 A. 461, 
289 Pa. 341; Smith v. Smith, 38 Pa. 
Super. 251. 


S.C.—Clarke v. Deveaux, 1 S.C. 172; 
Cooper v. Day, 18 S.C.Eq. 26. 


Tex.—White v. White, (Civ.App.) 
15 S.W.(2d) 1090 [dism on other 
grounds (Commn.App.) 25 S.W.(2da) 
826]. 


Utah.—Raleigh vy. Hulett, 2 Utah 
220 


Vt.—Sharon v. Simons, 30 Vt. 458. 


W.Va.—Washington Nat. Building 
& Loan Ass’n v. Heironimus, 57 S.£. 
256, 62 W.Va. 6. 


Newfoundl.—Jerrett v. 
Newfoundl. 156, 177. 


And see cases infra notes 77-79. 


{a] Although cestui has no right 
of immediate enjoyment (1) of trust 
property or funds, he is entitled to 
maintain a suit in equity to have his 
rights under the trust declared and 
protected, whether he has a vested 
interest in the property or fund (Wil- 
liams v. Sage, 167 N.Y.S._ 179, 180 
App.Div. 1; Pritchard v. Williams, 
95 S.Biy.570; 175 N.C. 3819; \Coopersy. 
Day, 18 S.C.Eq. 26), (2) or his in- 


Jerrett, 9 
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tion in executing the trust.7® 


[§ 884] b. Express Trusts.7* 
to establish and enforce an express trust, upon the 
trustee’s failure or refusal properly to execute it, 
or his breach thereof, may and should be brought 
and maintained by the cestui que trust, or person for 
whose benefit the trust was created,‘® or those rep- 


Ordinarily a suit 


terest is only a contingent remainder 
(Williams v. Sage, supra; Pritchard 
v. Williams, supra; Clarke v. Deveaux, 
1 S.C. 172). (3) So, where the trus- 
tee of a life estate in money dies 
before the life tenant, and his estate 
is being administered, the legatee of 
the remainder may sue the estate in 
chancery to enforce’the trust. Cher- 
bonnier v. Goodwin, 28 A. 894, 79 Md. 
55 [mod on other grounds 32 A. 177]. 


[b] Where “cestui is also cotrus- 
tee.— Where one of two trustees is al- 
so a beneficiary of the trust, and his 
cotrustee refuses to pay over to him, 
as such beneficiary, a sum to which 
he is entitled under the trust in- 
strument, he is entitled to maintain 
a suit in equity to construe and en- 
force the trust. Reade v. Continental 
Trust Co., 60 N.Y.S. 258, 28 Misc. 721 
[mod on other grounds 63 N.Y.S. 395, 
49 App.Div. 400]. 


[c] Where purposes of trust have 
been accomplished, (1) but the legal 
title still remains in the trustee, the 


right to recover the trust property ~ 


from him belongs only to the cestui 
que trust and to those claiming un- 
der him. Gully v. Hull, 31 Miss. 20. 
(2) Where the trust is created for 
the benefit of the settlor, after his 
death his executor or administrator 
may sue to compel the trustee to 
transfer the property to the estate, 
the bill in such case being one to en- 
force the trust. Smith v. Smith, 38 
Pa.Super. 251. (3) Right of cestui 
to have conveyance of trust property 
where trust has become dry or pas- 
Sive see supra §§ 267, 269. 


[d] Any one of several cestuis que 
trust may enforce a trust created for 
the benefit of each of them, so far as 
it pertains to his own right or in- 


terest. Associated Almond Growers 
oases Robles v. Wymond, 42 


[e] Creditor for whose benefit con- 
veyance made.—aA creditor for whose 
benefit, in part, a conveyance is made 
by his debtor may sue in equity to 
enforce the trust. Merwin v. Rich- 
ardson, 52 Conn. 223; Washington 
Nat. Building & Loan Ass’n y. Heir- 
onimus, 57 S.E. 256, 62 W.Va. 6; Jer- 
Noe v. Jerrett, 9 Newfoundl. 156, 

Ue 


[f{] Member of association.—An 
express trust created by the appro- 
priation of a lot by a cemetery asso- 
ciation for the exclusive purpose of 
the burial of the dead of a certain re- 
ligious society will be strictly en- 
forced in a court of equity on the ap- 
plication of any member of the asso- 
ciation, where there has been a perver- 
sion of the trust. Hullman v. Hon- 
comp, 5 Ohio St. 237. 


[g] Corporation or stockholders.— 
Where an agreement of a stockholder 
to create a trust for the benefit of the 
corporation by the deposit of stock 
with another for sale for the benefit 
of the corporation is executed, and 
there is no evidence of fraud inducing 
the agreement, the corporation be- 
comes a cestui que trust owning the 
beneficial interest in the deposited 
stock and its proceeds, and the right 
to enforce the agreement or to call the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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resenting or claiming under him,7* even though he 
did not know of the creation of the trust at the time 
thereof,’* or is not a party to an agreement by 
which the trust was created,’® or is a public officer 
not clothed, under ordinary conditions, with author- 
ity to institute general equity proceedings;’® but 
where necessary for the enforcement or protection 
of the trust, or interests affected thereby, such a 


trustee to account rests primarily in 
the corporation or in the stockholders 
on the refusal of the corporation to 
proceed. Parmenter v. Homans, 109 
N.Y.S. 800, 125 App.Div. 399. 


76. U.S.—Russell v. Clark, 7 
Cranch 69, 3 L.Ed. 271. 


Ky.—Mitchell vy. Carrollton 
Bank, 97 S.W. 45, 29 Ky.L. 1228. 


Mass.—Chase v. Chase, 2 Allen 101. 


Mich.—Hunt v. Hunt, 83 N.W. 371, 
124 Mich. 502. 


Miss.—Gully v. Hull, 31 Miss. 20. 


N.Y.—Oberndorf v. Farmers’ Loan 
& Trust Co., 102 N.E. 534, 208 N.Y. 
367; Clark v. Crego, 47 Barb. 599 [aff 
51 N.Y. 646]. 


Spat iaite v. Smith, 38 Pa.Super. 
d: 


[a] Heirs.—Where a testatrix de- 
vises property to her executors in 
trust, the income to be paid to her two 
sons equally, and, on the death of 
either, one half of the property to be 
paid to his heirs, devisees, or legatees, 
on the death of one son the heirs of 
the surviving son are entitled to in- 
stitute proceedings to protect the 
trust fund. Hunt vy. Hunt, 83 N.W. 
371, 124 Mich. 502. 


{b] Assignee.—An assignee of a 
eestui que trust under a power in 
trust can enforce the execution of the 
trust power, in equity, the same as 
the person for whose benefit the pow- 
er was ereated.. Clark yv. -Crezo; 47 
Barb. (N.Y.) 599 [aff 51 N.Y. 646]. 


{e] Crediters to whom the benefi- 
ciaries of a trust have given orders on 
the trustee payable out of their 
shares, and which are accepted by the 
trustee, may require him to execute 
the trust. Mitchell v. Carrollton Nat. 
Bank, 97 S.W. 45, 29 Ky.L. 1228. 


[d] One to be ultimately benefited 
by payment to cestuii—(1) A person 
who is to be the ultimate recipient of 
trust money may maintain a suit in 
equity to have it paid directly to him, 
except where the parties through 
whom he claims cannot demand the 
execution of the trust. Russell v. 
Clark, 7 Cranch (U.S.) 69, 3 L.Ed. 271. 
(2) Where a will creating a trust 
fund directs that its yearly income be 
paid to the testator’s son for the sup- 
port of himself and his family and the 
education of his children, the wife and 
children of such son are entitled to 
enforce the due appropriation in part 
of such income for their benefit. 
Chase v. Chase, 2 Allen (Mass.) 101; 
Oberndorf v. Farmers’ Loan & Trust 
Co., 102 N.E. 534, 208 N.Y. 367. 


77, In re Podhajsky, 115 S.W. 590, 
137 Iowa 1742; Wickwire-Spencer 
Steel Corporation v. United Spring 
Mfg. Co., 142 N.E. 758, 247 Mass. 565. 


{a] Thus, where a husband con- 
veys real estate to his wife and de- 
livers the deed to a third person, to- 
' gether with an instrument reciting 
that he appoints the third person asa 
trustee, and directs that on his wife’s 
paying a certain amount after his 
death the trustee should deliver the 
deed to her and distribute the sum to 
beneficiaries named, the wife’s ac- 
ceptance of the deed by paying the 
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sum stated relates back to the date 
of the delivery to the trustee, and the 
beneficiaries are entitled to. enforce 
their rights against the trustee, al- 
though they did not know the facts or 
accept the provisions for their benefit 
during the lifetime of the grantor. In 
Be ph AREER Ts 115 S.W. 590, 137 Iowa 
742. 


78. Del.—Rodney v. Shankland, 1 
Del.Ch.. 35, 12 Am.D. 70. 


Mass.—Wickwire-Spencer Steel Cor- 
poration vy. United Spring Mfg. Co., 142 
N.E. 758, 247 Mass. 565. But see 
Cavanaugh Bros. Horse Co. v. Gas- 
ton, 152 N.E. 623, 255 Mass. 587, 47 
A.L.R. 1 (holding that, where a 
declaration of trust for the payment 
of the debts of a designated person 
was under seal, a creditor could not 
sue thereon, not being a party there- 
to, but that only the person so desig- 
nated could sue to enforce it). 


N.Y.—Murphy v. Whitney, 35 N.E. 
930, 140 N.Y. 541, 24 L.R.A. 1238, 31 
Abb.N.Cas. 86. 


Ohio.—Lasich v. Ohio Sav. Bank & 
Trust Co., 152°N.E. 394, 20 Ohio App. 
400. 


Tex.—Sapp v. Houston Nat. Exch. 
Bank, (Commn.App.) 266 S.W. 141 
[rev (Civ.App.) 252 S.W. 299]. 


{a] Mllustration.—Where there is 
an agreement by brothers and sisters 
to hold land for their joint use, the 
share of each dying to vest in the sur- 
vivors, and, on the death of the last, 
the whole to go to the son of one 
brother, the son, although not a party 
to the agreement, can enforce it 
against his surviving aunt, who had 
received its full consideration. Mur- 
phy v. Whitney, 35 N.E. 930, 140 N.Y. 
541, 24 L.R.A. 123, 31 Abb.N.Cas. 86. 


79. City of Boston vy. Turner, 87 N. 
E. 634, 201 Mass. 190. 


80. English v. McIntyre, 51 N.Y.S. 
697, 29 App.Div. 439. 


Appointment and substitution of 
Cones in general see supra §§ 339- 
07. 


Si,, Carr Vv. Carr, LZIN. Wr. isd, ks 
Iowa 1205; Andrews v. Hurt, 14 Ky. 
L. 765; Backus vy. Crane, 100 A. 900, 
Sam. INO. Bide 1229, See Abbott v. 
Gregory, 39 Mich. 68 (holding that, 
where one claims that he deeded land 
in trust to be conveyed as a gift to 
a person named, and that his grantee 
deeded it to another, he is a proper 
complainant to insist that his grantee 
execute the trust). But see O’Hara 
v. Grand Lodge, I. O. G. T. of State 
of California, 2. P.(2d) 21, 213 Cal. 131 
(holding that, where the creator of a 
trust has parted with his entire inter- 
est in the property, for a valuable 
consideration, subject to the trust, 
and retains no reversionary interest 
therein, he has no standing in a court 
of equity, save as a relator, to attempt 
to compel the proper execution of the 
trust). 

[a] As next friend of beneficiary. 
—The creator of a trust, acting as 
next friend of the beneficiary, may 
take such steps as are necessary to 
secure the enforcement and execution 
of me trust. Andrews v. Hurt, 14 Ky. 
L. 765. 
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suit may be maintained by a substitute trustee,®® or 
by the creator of the trust,8! or by any other person 
who has an interest in the execution of the trust,*? 
provided his interest is not too remote and uncertain 
te warrant the protection of equity.®* 
the enforcement of a trust cannot, however, be main- 
tained by one who has no interest in the trust or 
its execution;§* so a creditor who becomes such after 


A suit for 


82. Bulkley v. Staats, 31 Hun (N. 
Y.) 137, 66 How.Pr. 257; Matter of 
Sill’s Estate, 84 N.Y.S. 2138, 41 Misc. 
270, 4 Mills Surr. 23; Hill v. Hil), 152 
P. 1122, 49 Okl. 424. See Ross v. Dun- 
can, Freem. (Miss.) 587 (where it was 
said that a court of equity may inter- 
fere at the instance of the heirs or 
distributees of the creator of a trust, 
where there has been a failure or re- 
fusal to perform it). 


_ (aj Next of kin of creator of trust 
1S a proper person to compel the ad- 
ministrator to carry out a trust creat- 
ed by the will, as one interested in the 
application of the trust fund or of the 
income or other proceeds inereof. 
Matter of Sill’s HMstate, 84 N.Y.S. 213, 
41 Mise. 270, 4 Mills Surr. 23. 


[b] One who has furnished sup- 
port to minor beneficiary of trust for 
maintenance and support may main- 
tain a suit to enforce such trust and 
compel its execution. Bulkley  v. 
ae 31 Hun (N.Y.) 137, 66 How. 

Ti. . 


83. New York Female Ass’n_ v. 
Beekman, 21 Barb. (N.Y.) 565; Sharon 
v. Simons, 30 Vt. 458. See McChord v. 
Caldwell, 29 S.W. 440, 96 Ky. 617, 16 
Ky.L. 733 (holding that, where plain- 
tiff alleged that testator devised a cer- 
tain estate in accordance with a secret 
paper left in the hands of trustees, to 
take effect on the death of one of the 
beneficiaries without descendants and 
intestate, and that he believed that 
he was the beneficiary named in such 
secret paper, but did not allege the 
death of such other beneficiary, his in- 
terest was too remote and uncertain). 


[a] Mere possibility of becoming 
beneficiary.— Where one has no direct 
interest whatever in the enforcement 
of the trust, but there is merely a 
possibility that in case of its enforce- 
ment he might become a beneficiary 
of the trust, he has not a sufficient in- 
terest to support a suit in the nature 
of a bill in equity to enforce the trust. 
New York Female Assoc. v. Beekman, 
21 Barb. (N.Y.) 565. 


84. Ala.—Steed v. Carmichael, 134 
So. 885, 223 Ala. 193. 


T1l.— Clark v. Clark, 153 Ill.App. 168; 
Bayley v. Clark, 153 [ll.App. 154. 


Md.—Tarbert v. Rollins, 100 A. 637, 
130 Md. 413. 


Mich.—Taylor vy. 
Mich. 287. 

N.Y.—Kellogg v. White, 169 N.Y.S. 
989, 103 Mise. 167 [mod on other 
grounds 172 N.Y.S. 548, 186 App.Div. 
911]. 

Ohio.—Bayles v. Crossman, 5 Ohio 
Dec. (Reprint) 354, 5 Am.L.R. 13. 


Utah.—Barrette v. Dooly, 59 P. 718, 
21 Utah 81; Raleigh v. Hulett, 2 Utah 
122. 


Boardman, 24 


See Hayles v. Farmer, 58 Ga. 324 
(holding that parents of cestuis que 
trust cannot enforce the trust); Illi- 
nais-Oklahoma Petroleum Corporation 
vi, Deter, 4°-P.(2d) “10635. 153> OKlMe7s 
(holding that the right of a cestui que 
trust becoming a stockholder of a cor- 
poration to enforce a trust or attack 
unauthorized acts by the trustee does 
not inure to the corporation); Autrey 
vy. Stubenrauch, 133 S.W. 531, 63 Tex. 
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the execution of a conveyance in trust for the benefit 
of creditors cannot enforce the trusts therein con- 
tained,*® and a simple contract creditor of a trust 
estate cannot invoke the aid of equity, where he has 


not exhausted his remedy at law.®® 
[§ 885] c. Resulting Trusts.°7 


quires title to property under such circumstances as 
to give rise to a resulting trust in favor of another,*® 
the latter may maintain a suit to have such trust es- 
tablished or enforeed,®® or, after his death, his heirs 
may maintain such a suit,®° unless he has elected not 
to treat the transaction as creating a resulting 
A suit to establish or enforce a resulting 
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has no legal or equitable claim to the property ;°* 
nor can such a trust be established or enforced until 
title to the property has passed to the person against 
whom the trust is sought to be declared.?? 


It is not 


necessary, in order to bring an action to establish 


Where one ac- 


trust cannot, however, be maintained by one who 


Civ.App. 247 (holding that a child 
married at her father’s death cannot 
complain of any nonperformance of a 
trust for the education and support of 
unmarried children attached to a be- 
quest to the widow of revenues during 
her life). 


And see cases infra this note. 


[a] Executor or administrator of 
creator’s estate.—(1) Where it does 
not appear that there are in his hands 
funds of decedent’s estate which will 
be relieved from burdens by the 
execution of the trust, the administra- 
tor of such estate has no interest in 
the subject of the trust sufficient to 
enable him to maintain an action to 
compel the performance by the trus- 
tee of his duties under a trust deed 
executed by decedent in his lifetime 
conveying certain lands to the trustee 
with a direction to convert the same 
into money and to apply the proceeds 
first to the payment of decedent’s 
debts and then to pay the residue of 
decedent’s devisees. Barrette v. Doo- 
ly, 59 P. 718, 21 Utah 81. (2) +The 
executor or administrator of the es- 
tate of the creator of a trust cannot 
maintain a suit to have it decreed that 
property is held in trust for the bene- 
fit of a devisee or third person, the 
right to enforce the trust belonging 
only to such beneficiary. Kellogg v. 
White, 169 N.Y.S. 989, 103 Misc. 167 
[mod on other grounds 172 N.Y.S. 548, 
186 App.Div. 911]; Raleigh v. Hulett, 
2 Utah 122. But see Yoakum Vv. 
Grimes, 238 P. 727, 73 Cal.App. 204 
(holding that where one, in his life- 
time, gave corporate stock to trustees 
to hold for his heirs, without impos- 
ing any other duty upon them, the 
stock became the property of the 
heirs upon the death of the trustor, 
and the trustor’s administratrix 
might sue to enforce the trust for the 
benefit of the heirs, in the same way 
and to the same extent that she might 
maintain an action to recover any 
property legally vested in decedent at 
the time of his death). 


[b] Where a trust in his favor 
expires before his right to enforce the 
same has accrued, the cestui que 
trust thereafter has no equity relative 
to the enforcement of the same in 
favor of another. Harrison y. Belden, 
26 Conn. 67. 

85. La Touche v. Earl of Lucan, 7 
Cl.&F. 772, 7 Reprint 1262, West 477, 
9 Reprint 570. 

86. Vanderpool y. Willis, 37 N.J.Eq. 
406. 

87. In general see supra §§ 139-214. 

gs. Creation and existence of re- 
sulting trusts in general see supra 
§§ 140-194. 

89. Ind.—Cooper v. Cockrum, 87 
Ind. 443. 


Me.—Lawry y. Spaulding, 73 Me. 31. 

Neb.—Leader v. Tierney, 64 N.W. 
226, 45 Neb. 753. 

N.Y.—Bitter v. Jones, 28 Hun 492. 

Tex.—Spencer vy. Pettit, (Civ.App.) 


268 S:W. 779 [rev on other grounds 
(Commn.App.) 2 S.W.(2d) 422]. 


Va.—Moorman vy. Arthur, 18 §8.E. 
869, 90 Va. 455. 
Wash.—Belcher v. Young, 155 P. 


1060, 90 Wash. 303. 


[a] One of two or more persons 
in whose favor a resulting trust has 
arisen may enforce the trust in his 
favor against the holder of the legal 
title. Leader v. Tierney, 64 N.W. 
226, 45 Neb. 753. é 


[b] One who intrusts money to an- 
other for safe-keeping is entitled to 
have the title of property purchased 
with the trust fund. ‘Dwyer y. O’Con- 
nor, 65 N.B. 668, 200 Ill. 52. 


g0. Taylor v. Smith, 54 Miss. 50; 
Exchange Trust Co. v. Godfrey, 261 
P. 197, 128 Okl. 108; Mendenhall v. 
Walters) 150) bP: s logs) Dome Klee aoa 
Burks v. Burks, 7 Baxt. (Tenn.) 353. 


[a] Rule applied.—Where a life 
tenant by the curtesy holds the legal 
title of his wife’s separate estate as 
trustee of a resulting trust for her, 
on account of having purchased the 
lands in his own name with her mon- 
ey, the wife’s heirs, being remainder- 
men in fee of the equitable estate, 
can compel him or his assignee with 
notice to convey to them the legal 
estate in remainder. Taylor vy. Smith, 
54 Miss. 50. 


91. Cooper vy. Cockrum, 87 Ind. 443. 


[a] Thus, where a person pays for 
land which by fraud he is induced 
to have conveyed to another, he may 
elect to treat the transaction as cre- 
ating a trust for his benefit, but if he 
fails to do so his heirs cannot. Coop- 
er vy. Cockrum, 87 Ind. 443. 


Waiver or abandonment of right to 
assert trust see supra § 882. 


92. Ark.—Jones y. Jones, 155 S.W. 
117, 107 Ark. 402. 


Cal.—Meldrim y. Doyle, 
Ride 997. 


Ill.—McCullough y. Ford, 96 Ill. 439. 


Iowa.—Rogers vy. Rogers, 18 N.W. 
693, 638 Iowa 92. 


Mo.—Moss y. Ardrey, 169 S.w. 6, 
260 Mo. 595. 


Okl.—Pace v. Pace, 172 P..1075, 70 
Okl. 42. 


{a] Thus (1) the heir of the owner 
of land, which another had contract- 
ed with a third person to purchase for 
him, has no such interest in the mon- 
ey deposited with such other to pay 


(App.) 12 


the existence of a resulting trust and to compel a 
conveyance, that plaintiff should be in possession ot 
the property at the commencement of the suit.°* 


[§ 886] d. Constructive Trusts.?® 
establishment or enforcement of a constructive trusi 
may be maintained by the person prejudiced or de- 
prived of a benefit by the fraud, actual or construc- 
tive, which gives rise to the trust,°® or by the suc- 


A suit for the 


for the land as will warrant the en- 
forcement of a trust therein in his fa- 
vor, where no~contract had ever been 
concluded with the owner. Rogers v. 
Rogers, 18 N.W. 693, 63 Iowa 92. (2) 
A guardian of four minors who, by 
mistake, uses funds of three of them 
in purchasing land for the fourth, 
cannot maintain a suit to declare a 
resulting trust in such land in favor 
of the minors whose funds were so 
used, any more than he could invoke 
the aid of equity to declare a trust 
in favor of a stranger. Pace v. Pace, 
172 P. 1075, 70 Okl. 42. (3) A stat- 
ute authorizing an administrator to 
sue for the benefit of the heirs of a 
fraudulent grantor who shall have 
conveyed an estate with intent to 
hinder or delay his creditors does not 
authorize a suit by an administrator 
to enforce a resulting trust for the 
benefit of the heirs, and the admin- 
istrator is without right to maintain 
Such a suit. Jones v. Jones, 155 S.W. 
117, 107 sArks 402: : 


[b] Assignee of mere right to sue. 
—An action to impress property with 
a resulting trust is not maintainable 
by one to whom merely the cause of 
action has been assigned, unaccom- 
panied by any assignment or transfer 
of interest in the property. Meldrim 
v. Doyle, (Cal.App.) 12 P.(2d) 997. 


93. Lynch v. Herrig, 80 P. 240, 32 
Mont. 267. 


_ [a] Contract of purchasc remain- 
ing’ executory.—Where an executory 
contract for the purchase of real es- 
tate has not been performed by the 
payment of the price, a purchaser who 
has paid portions of the price and al- 
lowed the contract for the purchase 
of the land to be taken in the name of 
a copurchaser has but an equitable in- 
terest in the contract, and cannot en- 
force a resulting trust in the land 
until the title has passed from the 
vendor after the payment of the en- 
tire price. Lynch y. Herrig, 80 P. 240, 
32 Mont. 267. 


94, Franklin v. Colley, 10 Kan. 260. 
see In general see supra $§ 215- 


96. Iowa.—Carr v. Craig, 116 N. 
W. 720, 188 Iowa 5236. 


Mo.—Wolcott vy. Wilsey, 
825, 141 Mo. 200. 


Neb.—Fox v. Fox, 
77 Neb. 601. 


N.J.—Johnston vy. Reilly, 57 A. 1049, 
66 N.J.Eq. 451. 


N.Y.—Trustees of Amherst College 
v. Ritch, 31 N.Y.S. 885, 10 Misc. 503 
[aff 86 N.Y.S. 576, 91 Hun 509 (aff 
45 N.E. 876, 151 N.Y. 282; 37 L.R.A. 305 
ase den 46 N.E. 1152, 152 NY. 


Ohio.—Columbus, 


42 S.W. 


110 N.W. 304; 


Hocking Valley 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cessors 1n interest of such person,®? provided he has 
some legal or equitable right in presenti in the trust 
property,°* and provided he has not participated in 
the fraud;°® but a person not prejudiced in any way 
by the alleged fraud cannot enforce such a trust. 


& Toledo Ry. Co. v. Burke, 10 Ohio 
Dec. (Reprint) 136, 19 Cinc.L.Bul. 27. 


Philippine.—Severino v. Severino, 
44 Philippine 348. 
Wis.—Zartner v. Holzhauer, 234 N. 


W. 512, 204 Wis. 28; Zartner v. Holz- 
hauer, 234,\N.W. 508, 204 Wis. 18. 


fa] Rule applied.—(1) The per- 
sons intended to be benefited by a be- 
quest of property to legatees with 
the intention on the part of the testa- 
tor that it should be applied to cer- 
tain purposes may compel the lega- 
tees as trustees ex maleficio to carry 
out the testator’s intent. Trustees 
of Amherst College v. Ritch, 31 N.Y.S. 
SOose0) Mase; 503% Path 36) N.vess . b:065 
91 Eun’ 509 (aff 45 N.E..876,, 151 | N. 
Y. 282, 37 L.R.A. 305 [rearg den 46 
Nobis odd 2 eh Oh ONE Yee 64d) dé (2) 
Where one by falsely representing to 
another that he is acting for a third 
person obtains property from such 
other which the latter intended to give 
to the third person, the constructive 
trust arising from the fraud may be 
enforced by the third person against 
the defrauder irrespective of whether 
such third person had an enforceable 
claim against the transferor. Johns- 
ton v. Reilly, 57 A. 1049, 66 N.J.Ea: 
451. (3) Where a father gives prop- 
erty to his son under an agreement 
by the son to pay a certain sum to his 
sister, and the son dies without mak- 
ing such payment, a suit to enforce a 
trust against the estate of the dece- 
dent may be maintained by the sister 
in her own name, although the father 
is still living. Fox v. Fox, 110 N.W. 
304, 77 Neb. 601. (4) Where the di- 
rectors of a corporation use the pro- 
ceeds of the funds arising from the 
sale of mortgage bonds to discharge 
a private indebtedness due from them 
to a third party, who held their stock 
in the company as collateral, the com- 
pany may follow the fund so misap- 
plied into the stock and claim an equi- 
ty init. Columbus, Hocking Valley & 
Toledo Ry. Co. v. Burke, 10 Ohio Dec. 
(Reprint) 136, 19 Cinc.L.Bul. 27. (5) 
Where a person procures a tax collec- 
tor to prosecute a suit for delinquent 
taxes on land owned in common by 
such person and defendants in such 
suit, to perfect title in such person, 
who acts for herself and defendants 
with their consent, and she furnish- 
es the tax “ollector with money to pay 
the costs of suit, and the collector 
undertakes to buy the land at the 
sale for her, and take the deed in her 
name, but buys it in his own name, 
and has a sheriff’s deed made to him, 
she may maintain an action against 
the tax collector’s grantee to establish 
a trust in such land, although she was 
not a defendant to the tax suit, and 
notwithstanding she was using the 
machinery of the revenue law to per- 
fect the title in herself as against her 
cotenants. Wolcott v. Wilsey, 42 S. 
W. 825, 141 Mo. 200. 


Fraud as basis of constructive trust 
see supra § 215. 


97. Bartos v. Bartos, 244 N.Y.S. 
713, 188 Mise. 117. See Head v. Head, 
136 S.E. 902, 163 Ga. 578 (apparent- 
ly recognizing the rule). 


[a] Rights limited to those of 
person, defrauded.—Where children of 
one from whom land is alleged to have 
been obtained by duress seeks to es- 
tablish a trust on such land in the 
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hands of the grantee, their rights can- 
not exceed those of the father, and if 
he could not invoke the aid of equity 
they likewise are prevented from do- 


ing so. Head vy. Head, 136 S.B. 902, 
163 Ga. 578. 
98. Petitt v. Morton, 162 N.E. 627, 


28 Ohio App. 227. 


[a] Devisee under unprobated will 
is without legal capacity to have a 
trust declared in his favor in the tes- 
tator’s property by reason of alleged 
forgery and pr obate of another will by 
the testator’s son. Petitt v. Morton, 
162 N.BE. 627, 28 Ohio App. 227. 


99. Head v. Head, 136 S.H. 902, 163 
Ga. 578; Bartos v. Bartos, 244 N.Y. 
S. 713, 138 Mise. 117. Compare Witt- 
ner v. Burr Ave. Development Corpo- 
ration, 226 N.Y.S. 124, 222 App.Div. 
285 (holding that, in an action to 
enforce a trust, where property to 
which title had been taken by defend- 
ants in trust for plaintiff was by de- 
fendants transferred to a dummy cor- 
poration, .defendants cannot avail 
themselves of the defense that the 
transaction between plaintiff and de- 
fendants was illegal because inciden- 
tal to a scheme to defraud the credi- 
tors of plaintiff's husband, since if 
plaintiff is allowed to establish the 
trust and enforce it the creditors may 
be enabled to apply it in payment of 
their debts, while if plaintiff is de- 
nied the enforcement of the trust the 


creditors would be prevented from 
asserting their rights as against 
plaintiff). 


1. Freeman v. Hopkins, 32 F.(2d) 
(56 feert den 50S: Ct. 30, 280 US. 575, 
74 L.Ed. 626]; eae v. Bertig, 
119 S.W. 75, 90 Ark. 351, 23 L.R.A.N.S. 
659; Powell -v. International Harves- 
ter Co. of America, 170 N.W. 559, 41 
N.D. 220. See Schwebel v. Wohlsen, 
98 A. 864, 254 Pa. 281 (holding that 
any right of action to have a pur- 
chaser of land, devised to testator’s 
widow for life with power of disposi- 
tion, declared a trustee ex maleficio 
for the other heirs is in the testator’s 
administrator, and not in the widow’s 
administrator, since she had only a 
life estate, nor in the other heirs, who 
had no interest in the property under 
the testator’s will) 


fa] Thus (1) where infants enti- 
tled to disaffirm their deed to one 
party at their majority do so by a con- 
veyance of the Jand to another party, 
the first party cannot convert the 
second party into a trustee ex malefi- 
cio for fraudulent representations in- 
ducing the conveyance, where the 
grantors did not complain. Beau- 
champ v. Bertig, 119 S.W. 75, 90 Ark. 
351, 23 L.R.A.N.S. 659. (2) Although 
a conveyance of land is procured by 
fraud, a mortgagee of the land, under 
a mortgage being foreclosed at the 
time of the conveyance, and who is 
not a party to the conveyance, is not 
in a position to assert the fraud or 
establish a trust, the right so to do 
belonging only to the grantor. Pow- 
ell v. International Harvester Co. of 
America, 170 N.W. 559, 41 N.D- 220. 


2. Parties to proceedings to estab- 
lish or enforce trusts see infra §§ 959- 
967. 

3. Cal.—Lathrop v. Bampton, 89 
Arm. Ds) 14) oie Cale i. 


Kan.—O’Neil v. Epting, 108 P. 107, 
82 Kan. 245. 
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Persons against Whom Trust May 
A trust may be enforced against the 
trustee,* including a substituted trustee,*’ or one 
who succeeds to his rights and duties,°® 
the trustee’s personal representatives,® or his heirs, 


or against 


Miss.—Taylor v. Smith, 54 Miss. 50. 


Mo.—Leyden vy. Owen, 129 S.W. 984, 
150 Mo.App. 102. 


N.Y.—McArthur v. Gordon, 27 N.E. 
1038, 126 N.Y. 597, 12 TARA. 667. 


Okl.—Mendenhall v. Walters, 
Pilea, 08: O81. 98. 


Pa.—Kirkpatrick yv. McDonald, 11 
Pa. 387; Harrisburg Bank v. Tyler, 3 
Watts&S. 373. 


S.C.—Bush vy. Bush, 20 S.C.Eq. 377. 


See Barnes y. Century Savings 
Bank, 144 N.W. 367, 165 Iowa 141 
(holding that an action for an ac- 
counting of trust funds lies against 
the trustee, and not against other 
beneficiaries of the trust, in the ab- 
sence of any allegation or showing 
that they have received more than 
they were entitled to). 


Enforcing personal liability of trus- 
tee for: 


ae of trust in general see supra 
519. 


157 


Loss or depreciation of investments 
and deposits see supra §§ 701-704. 


4 In re Appley, 33 N.Y.S. 724, 24 
N.Y.Civ.Proc. 386. 


[a] Rule applied.—Where an or- 
der is entered with the consent of the 
cestul que trust, directing the trustee 
to pay a part of the income of the 
trust estate to the wife of the cestui 
que trust, a substituted trustee will, 
on the application of the wife, be or- 
dered to make such payment, and 
notice to the husband is not necessary. 
In re Appley, 33 N.Y.S. 724, 24 N.Y. 
Civ.Procec. 386. 


Substituted and successor trustees 
im general see supra §§ 339-407. 


5. Cady v. Lincoln, 57 So. 213, 100 
Miss. 765. 


[a] Guardian of beneficiary of 
spendthrift trust takes the proceeds 
ot a sale of the trust property bur- 
dened with the same trusts, being the 
trustee’s successor as to such pro- 
ceeds. Cady v. Lincoln, 57 So. 213, 
100 Miss. 765. 


a Ala.—Pinson v. Gilbert, 57 Ala. 
35. 


Cal.—Noble v. Noble, 
198 Cal. 1295743 AUER. 12355) Atustin 
v. Wilcoxson, 84 P. 417, 149 Cal. 24. 


D.C.—National Savings & Trust Co. 
v. Ryan, 49 App.D.C. 159, 262 F. 613. 


Kan.—O’Neil v. Epting, 108 P. 107, 
82 Kan. 245. 


243 RP. 439, 


Md.—Smith y. Darby, 39 Md. 268. 

Miss.—Barr v. Lewis, 15 So. 796, 
71 Miss. 727. 

N.Y.—Devoe v. Lutz, 117 N.Y.S. 


33 133 App.Div. 356; Anderson v. 
Thomson, 38 Hun 394; In re Read’s 
Hstate, 253 N.Y.S. 648, 141 Mise. 716. 

Okl.—Mendenhall vy. Walters, 157 
Piss Os MOK aos. 

Or.—Young v. Hughes, 65 P. 987, 
66 272489) Or2 586: 

R.I.—Industrial Trust Co. v. Colt, 
128 A. 200, 46 R.I. 319. 


Tenn.—Bible v. Marshall, 
1077, 103 Tenn. 324. 


fa] Individual liability.— W here a 
trustee deposits money in a savings 
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devisees, or legatees,’ if, and to the extent that, any 
of the trust funds or property come into their 
hands,* and against all persons who acquire the 
trust funds or property, or interests therein, with 


bank in trust and his executor draws 
it out, the cestui que trust may sue 
the executor individually. Anderson 
v. Thomson, 38 Hun (N.Y.) 394. 


[b] Discharged cdministrators.— 
In an action to establish a resulting 
trust in lands bought at a tax sale, 
and to recover the land or its value, 
brought against the administrators 
and heirs of the tax sale purchaser, 
no relief can be granted against the 
administrators where they had been 
discharged two years before suit was 
brought. Richardson v. Haney, 40 N. 
W. 115, 76 Iowa 101. 


7 %Ill.—Moore v. Munn, 69 Ill. 591. 


N.Y.—In re Early’s Estate, 176 N. 
Y-.S.,575, 107 Misc. 425. 


Okl.—Mendenhall v. Walters, 157 P. 
732, 53 Okl. 598. 


Tenn.—Bible v. Marshall, 52 S.W. 
1077, 103 Tenn. 324. 


Va.—Patterson’s Ex’rs v. Patter- 
son, 131 S.E. 217, 144 Va. 113. 


See Smalley v. Paine, 130 S.W. 739, 
62 Tex.Civ.App. 52 (holding that, 
where the holder of the legal title to 
property is estopped from denying a 
trust in the property, the estoppel 
may, on his death, be invoked against 
his heirs). 


{a] Rule applied.—The heirs of a 
deceased devisee of realty who had, 
by acquiescing in an unauthorized 
sale of the land by the executors, be- 
come estopped to claim title thereto or 
te contest the title of the purchaser, 
occupy no higher position than their 
ancestor with respect to the land, and 
hold the interest inherited from him 
in trust for such purchaser. Patter- 
son’s Ex’rs v. Patterson, 131 S.E. 217, 
144 Va. 113. See to same effect Smal- 
ley v. Paine, 130 S.W. 739, 62 Tex.Civ. 
App. 52. 


8. Klessig v. Lea, 196 N.W. 655, 158 
Minn. 14; In re Read’s Estate, 253 N. 
Y.S. 648, 141 Misc. 716. 


[a] Liability for property actually 
received only.—Executors of a de- 
ceased executor, while bound to ac- 
count for the acts of their testator 
performed in a fiduciary capacity, can 
be compelled to turn over such proper- 
ty only of the underlying estate as has 
actually come into their possession. 
In re Read’s Hstate, 253 N.Y.S. 648, 
141 Misc. 716. 


[b] Where none of trust funds or 
property ccmes into hands of heirs or 
administrator they cannot be held lia- 
ble therefor. Klessig v. Lea, 196 N. 
W. 655, 158 Minn. 14. 


9. U.S.—Wheeler v. Billings, 72 F. 
301, 18 C.C.A. 573. 


Ala.—Gilb v. O’Neill, 142 So, 397. 


Ark.—Stubbs v. Pitts, 104 S.W. 1110, 
84 Ark. 160. 

Cal.—Lathrop v. Bampton, 31 Cal. 
17, 89 Am.D. 141; Sanguinetti v. Ros- 
sen, 12 Cal.App. 623, 107 P. 560. 


Conn.—Proprietors White School 
House v. Post, 31 Conn. 240. 
Jll.—Nevitt v. Woodburn, 60 N.H. 


500, 190 Ill. 283 [rev 82 Ill.App. 649]. 
Ind.—Case v. Collins, 76 N.E. 781, 
37 Ind.App. 491. 
Ky.—Webb v. Foley, 49 S.W. 40, 20 


Ky.L. 1207; McBain v. Turpin, 1 Ky. 
Op. 142. Compare Royalty v. Shirley, 
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53 S.W. 1044, 21 Ky.L. 1015 (holding 
that the fact that a vendor had no- 
tice of the fact that the purchaser 
p2id for the land out of a trust fund 
does not render him liable to the ces- 
tui que trust, as he had the right to 
assume that the money was prop- 
erly taken from the trust fund, and 
was to be accounted for). 


Mass.—Dailey v. Doherty, 129 N.E. 
678, 287 Mass. 365. Compare Couture 
v. Morin, 181 N.E. 122 (holding that, 
where the trustee of a note and mort- 
gage assigns them to a straw man 
tor purposes of foreclosure, but the 
fcreclosure proceedings are aban- 
doned when foreclosure of a prior 
mortgage is commenced, and the trus- 
tee purchases the property at fore- 
closure sale under such prior mort- 
gage, a bill for an accounting and 
general relief is properly dismissed 
as against the straw man, he having 
done nothing reprehensible). 


Miss.—Taylor v. Smith, 54 Miss. 50. 


Mo.—Leyden y. Owen, 129 S.W. 984, 
150 Mo.App. 102. 


Mont.—Montana-Wyoming Ass’n of 
Credit Men v. Commercial Nat. Bank 
Crees City, 259 P. 1060, 80 Mont. 
174. 


N.J.—Shibla v. Ely, 6 N.J.Eq. 181. 


N.Y.—In re Brown’s Will, 169 N.E. 
612, 252 N.Y. 366; Whitney v. Whit- 
ney Hlevator & Warehouse Co., 200 
INEYCSa 792,091 20) Miser s467. 


Okl.—Mendenhall y. Walters, 157 P. 
732, 58 Ok]. 598. 


Pa.—Kern v. Smith, 139 A. 450, 290 
Pa. 566; Harrisburg Bank v. Tyler, 
3 Watts&S. 373. 


R.I.—Fleckhamer v. Fleckhamer, 
148 A. 319 [gr rearg 147 A. 886, 50 R. 
I. 368, and mod rearg on other grounds 
149 A. 380). 


S.D.—Gallagher v. Monk, 205 N.W. 
71, 72, 48 S.D. 521. [cit Cyc]; Galla- 
gher v. Monk, 205 N.W. 71, 48 S.D. 521. 


Tex.—Christopher v. Davis, (Civ. 
App.) 284 S.W. 253. 


Eng.—Pooley v. Budd, 14 Beav. 34, 
51 Reprint 200; Woodyatt v. Gresley, 
Por 180, 8 Eng.Ch, 180, 59 Reprint 


fa] Equitable mortgage.—A con- 
tract impressing a trust for the ben- 
efit of an infant on rents issuing 
from lands creates an incumbrance 
on the land in the nature of an equi- 
table mortgage. Wright v. Martin, 
107 So. 818, 214 Ala, 334. 


[b] WNotice.—Where a declaration 
of trust by a mortgagor stated that 
he held for the benefit of a third per- 
son would have protected the cestui 
que trust as against subsequent claim- 
ants. they would also be bound there- 
by under a statute providing that the 
record of conveyances and declara- 
tion of trust shall constitute notice. 
Vigh v. Taber, 82 So. 495, 203 Ala. 253 
(Code [1907] §§ 33738, 3414). = 


Right of cestui to follow trust 
property transferred to third persons 
see infra §§ 910-924. 


10. In re Brown’s Will, 169 N.E. 
612, 252 N.Y. 366; Harrisburg Bank v. 
Tyler, 3 Watts&S. (Pa.) 373; Galla- 
gher v. Monk, 205 N.W. 71, 72, 48 S. 
Dr b2italeitiCyel: 


Transferee of trust property with- 


[§ 887 


notice of the trust equities® or without considera- 
Moreover, persons knowingly participating 
with the trustee in a misappropriation of trust funds 
or property,!+ or claiming a benefit from any acts 


out consideration as standirg in place 
of trustee see infra § 910. 


11. U.S.—Martin v. First 
Bank, 51 F.(2d) 840. 


Del.—Cahall vy. Lofland, 114 A. 224, 
12 Del.Ch. 299. 


Ga.—Citizens’ & Southern Bank v. 
State, 1084S. B., 161, 151) Ga 6965.2 Ane 
gorsee v. Foster, 37 S.H. 426, 112 Ga. 


Ind.—Pearce y. Dill, 48 N.E. 788, 
149 Ind. 136; State v. Citizens’ Nat. 
Bank, 170-N.E. 346, 91 Ind.App. 106. 


Kan.—Kingman First Nat. Bank v 
Byrnes, 59 P: 1056, 61 Kan. 459. 


Md.—Baltimore City Safe Deposit, 
ete, Co. v. Cahn, (62, A. 819,, 102e Mas 
530; Rothenburg v. Vierath, 40 A. 
655, 87 Md. 634. 


Mass.—Loring v. 
125 Mass. 138. 


N.Y.—McArthur v. Gordon, 27 N.E. 
1033, 126 N.Y. 597, 12 L.R.A. 667; Na- 
tional Surety Co. v. Manhattan Mort- 
sage Co, 17 L NYAS: 9) iso Appia 
733; Roosevelt v. Land & River Imp. 
Co., 38 N.Y.S. 242, 3 App.Div. 563 [mod 
and aff 33 N.Y.S. 536, 11 Misc. 595, and 
aff 49 N.E. 1108, 154 N.Y. 736]. 


N.C.—Abbitt y. Gregory, 160 S.E. 
896-202 NIC. Sis 


Pa.—Kirkpatrick v. 
Pa. 387. 


Tex.—Hall v. Houston, ete., R. Co., 
114 S.W. 891, 52 Tex.Civ.App. 90. 


Va.—Jones v. Abraham, 75 Va. 466. 


W.Va.—Perry v. Oerman, 60 S.E. 
604, 683 W.Va. 566, 129 Am.S.R. 1020, 
15 L.R.A.N.S. 310; Wooddell v. Bruf- 
fy, 25 W.Va. 465. 


Wis.—Whitford v. Reddeman, 219 
N.W. 361, 196 Wis. 10. 


Eng.—Vandebende y. Livingston, 3 
Swanst. 625, 36 Reprint 999. 


Ont.—Harrison v. Mathieson, 36 
Ont.L. 347, 10 Ont.W.N. 54 [dism app 
9 Ont.W.N. 170]; Toronto Club y. 
Dominion Bank, 25 Ont.L. 330, 14 
Ont.W.R. 261, 20 Ont.W.R. 781. 


See Mook v. Akron Savings & Loan 
Co., 101 N.E. 278, 87 Ohio St. 273 (sup- 
porting the rule stated in the text, 
and holding further that a ratification 
of the misappropriation by the cestui 
que trust, shown to have been signed 
without reading and in ignorance of 
its effect, is of no avail to one who 
participates in the misappropriation 
after being warned by the trustee of 
his dread of disclosing the truth to 
the cestui), 


{a}. ,Bank.—(1) Where a _ trustee 
misappropriates trust funds deposit- 
ed in a bank, by drawing checks there- 
on for other than trust purposes, and 
the bank has notice thereof, it is lia- 
ble to the cestui que trust for the 
amount paid on such checks. Pearce 
v. Dill, 48 N.H. 788, 149 Ind. 1386. (2) 
Where the secretary of a club, receiv- 
ing checks of members payable to the 
club, indorses them in the club’s name 
by himself as secretary and deposits 
them in his personal bank account, 
and afterward withdraws the funds 
and converts them to his own use, the 
bank, being negligent in receiving 
such checks, plainly the property of 
the club, and in placing the proceeds 
to the credit of the secretary in his 
personal account, is liable as a party 


Nat. 


Salisbury Mills, 


McDonald, 11 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of misappropriation by the trustee,1? are personally 
hable to the cestui for the loss resulting therefrom; 
and such lability may be enforced against such 


persons and the trustee jointly 


Where one or more of several cestuis que trust par- 
ticipate in a breach of trust, a cestui que trust who 
does not participate therein is entitled, out of the 
remaining estate, to his share in the estate before 
the breach was committed, and if a loss to the es- 
tate occurs through such breach, he is entitled to 
have the shares of the cestuis que trust who partici- 
pated.in the breach applied to make good the loss 
sustained by him.'* A trust is not enforceable, how- 
ever, against one who acquires the trust property in 
good faith and without notice of the trust or of the 
equities giving rise thereto,'® particularly where the 


cestui que trust has knowledge, at 


or privy to the secretary’s breach of 
trust. Toronto Club v. Dominion 
Bank, 25 Ont.L. 330, 14 Ont.W.R. 261, 
20 Ont.W.R. 781. 


[b] Purchaser conniving at per- 
sonal profit to trustee.—Where a pur- 
chaser, with knowledge of the exist- 
ence of a fiduciary relation, enters 
into a secret agreement with the trus- 
tee to pay him for trust property pur- 
chased a sum for which he is not to 
account to the cestuis-que trust, and 
so aids him in failing to account to the 
cestuis therefor, such purchaser is 
liable to them for the amount of such 
payment. Abbitt v. Gregory, 160 S.E. 
$96) 200 N.C. 57%. 


[ec] Corporation for whose benefit 
trust property pledged by officer.— 
Where a trustee assigns securities 
taken in his own name, but purchased 
with trust funds, as collateral secur- 
ity for a loan procured by him for a 
corporation of which he is an officer, 
and the assignee has no notice of the 
trust, the corporation, in an action in 
equity to which all the interested per- 
sons are parties, will be compelled to 
pay the amount for which the securi- 
ties are pledged, and release the 
pledgee’s lien. Roosevelt v. Land & 
River Imp. Co., 38 N.Y.S. 242, 3 App. 
Div. 563 [mod and aff 33 N.Y.S. 536, 11 
Mise. 595, and aff 49 N.E. 1103, 154 N. 
Niewo Ou. 


[d] Knowledge essential.—To 
charge a third person as a party toa 
misappropriation of a trust fund, it 
must be shown that he knowingly par- 
ticipated in the breach of_ trust. 
Kingman First Nat. Bank v. Byrnes, 
59 P. 1056, 61 Kan. 459; Perry v. Oer- 
man, 60 S.E. 604, 68 W.Va. 566, 129 
Am.S.R. 1020, 15 L.R.A.N.S. 310. See 
Hill v. Fletcher, 10 Ky.L. 936 (appar- 
ently applying the rule). 


[e] Fact that participating party 
doos not reap fruits of misappropria- 
tion, does not relieve him from liabil- 
ity to the cestui. Anderson v. Fos- 
ter, 37 S.E. 426, 112 Ga. 270. 


[f] Existence of remedy against 
trustes and transferee.—A cestui que 
trust is not precluded from proceed- 
ing against a person aiding the trustee 
in misappropriating the trust fund by 
the fact that the trustee is not insol- 
vent, nor by the fact that he may 
maintain an action for money had 
and received against the person to 
whom the fund: was paid by the trus- 
tee. Anderson v. Foster, 37 S.H. 426, 
112 Ga. 270. 


{g] Effect of partial satisfaction 
by trustee.—Where a corporation is- 
sues stock to a trustee, and, with 
knowledge of the name of the cestui 
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or severally.?® 


Proceeds 


the time, of the 


que trust, issues a new certificate to 
one to whom the trustee has, in vio- 
lation of the trust, transferred the 
stock, it is no bar to an action against 
it for the wrong done to the cestui que 
trust that part satisfaction has been 
received from the trustee. Loring v. 
Salisbury Mills, 125 Mass. 138. 


12. Bush v. Bush, 20 S.C.Eq. 377. 


13. Pa.—Kirkpatrick v. McDonald, 
Parl 38. 


Vt.—Cannon v. Norton, 14 Vt. 178. 
Va.—Jones vy. Abraham, 75 Va. 466. 


W.Va.—Vance v. Kirk, 1 S.E. 717, 
29 W.Va. 344. 


Eng.—Vandebende v. Livingston, 3 
Swanst. 625, 36 Reprint 999. 


Personal liability of trustee for 
breach of trust see supra § 519. 


14. Ehlen v. Baltimore, 25 A. 917, 
76 Md. 576. 


15. U.S.—Hickok v. Wood, 41 F. 19. 


Iowa.—Bogle vy. Goldsworthy, 211 
N.W. 257, 202 lowa 764. 


Mont.—Montana-Wyoming Ass’n of 
Credit Men v. Commercial Nat. Bank 
or pater City, 259 P. 1060, 80 Mont. 
174. 


Okl.—Mendenhall v. Walters, 157 P. 
7132, 53 Okl. 598. 


Pa.—First Nat. Bank of Mt. Union 
v. Batch, 98 Pa.Super. 494. 


Wash.—Croup v. De Moss, 138 P. 
671, 78 Wash. 128. 


See Stratton v. California Land & 
Timber Co., 24-P. 1065, 86 Cal. 353 
(holding that the mere fact that a 
vendor of property has knowledge of 
the existence of an agreement by the 
vendee to convey the property to a 
third person is not sufficient to put the 
vendor on inquiry, so as to charge 
him with the third person’s rights, 
when he procures a release from the 
contract of sale). 


Right of cestui to follow trust 
property into hands of bona fide pur- 
chaser see infra §§ 911-924. 


16. Hickok v. Wood, 41 F. 19. 


17. Dooly v. Pinson, 39 So. 664, 145 
Ala. 659; Love v. Bracamonte, 241 'P. 
514, 29 Ariz. 357 [mod reh 240 _P. 351, 
29 Ariz. 227]. See Wright v. Barn- 
ard, 248 F. 756 (holding that a trust 
cannot be impressed upon stock of a 
corporation, under a contract made 
with the corporation itself, where the 
corporation is not in possession of any 
treasury stock, but all the stock is 
owned by individuals and is beyond 
the corporation’s control). 
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transactions by which the property is so acquired, 
and fails to object or assert his rights;+® nor can 
any trust be established or enforced against one who 
has no right in or title to the property sought to be 
impressed with the trust.17 
trust will not be enforced against either the grantor 
or his representatives.1® 


[§ 888] B. Right To Follow Trust Property or 
Thereof*— 
Rule. Asa general rule, if the property may be dis- 
tinetly traced and identified,?® and superior rights 
of innocent third persons have not intervened,*! a 
cestui que trust may, in equity, follow and recover, 
or impress a trust on, trust funds or property which 
have been diverted, no matter what the form into 
which they have been converted nor into whose 
hands they have come.?? 


A voluntary executory 


1. In Generali®—a. General 


If it can be traced and 


[a] Thus (1) where defendant 
agrees to purchase land for complain- 
ant, but instead purchases it for a 
third person, with money of such 
third person and in his name, and de- 
fendant takes no title, legal or equi- 
table, in himself, the case is not one 
for equitable interference or jurisdic- 
tion, and no trust can be established, 
since defendant has nothing that 
would be of benefit to complainant or 
which a court of equity could take 
frcm him and give to complainant, 
with respect to the lands. Dooly v. 
Pinson, 39 So. 664, 145 Ala. 659. (2) 
A trust cannot be enforced against 
one who has performed the purposes 
for which the trust was created, and 
has conveyed away the property pur- 
suant to the terms of the trust. Love 
v. Bracamonte, 241 P. 514, 29 Ariz. 357 
[mod reh 240 P. 351, 29 Ariz. 227]. 


18. Kinnebrew v. Kinnebrew, 
Ala. 628. 


Validity of voluntary executory 
trust see supra § 29. 


19. Cross references: 


Enforcement of legacy charged on 
pee see Wills [40 Cyc 2051 et 
seq. ]. 


Right: 


Of creditors to follow indemnity to 
surety disposed of by him see 
Principal and Surety § 373. 


Of principal to follow proverty or 
proceeds see Agency §§ 566-574. 


To follow trust property in hands 
of assignee for benefit of ecredi- 
tors see Assignments for Benefit 
of Creditors § 267. 


20. Identification or tracing of 
fund or property see infra § 889. 


21. Recovery of property trans- 
aes he third persons see infra §§ 


22. U.S.—U. S. v. Dunn, 45 S.Ct. 
451, 268 U.S. 121, 69 L.Ed. 876 [mod 
288 F. 158]; Central Nat. Bank Vv. 
Connecticut Mut. L. Ins. Co., 104 U.S. 
54, 26 L.Ed. 693; Texas v. White, 10 
Wall. 68, 19 L.Ed. 839; Luster v. Mar- 
tin, 58 F.(2d) 537 [cert den 53 S.Ct. 
86]; Dixon v. Hopkins, 56 F.(2d) 783; 
China Fire Ins. Co. v. Davis, 50 F. 
(2d) 389, 76 A.L.R. 1259 [cert den 52 
S.Ct. 36, 284 U.S. 658, 76 L.Ed. 558]; 
Turner v. Kirkwood, 49 F.(2d) 590 
{cert den 52.S.Ct. 18, 284. U.S. 635, 76 
L.Ed. 540];, Van Allen v. Dorough, 15 
F.(2da)?" 940 [rev 14° F.(2da) ~ 494]: 
Beaver Boards Co. v. Imbrie & Co., 
282 “Ry 654 aff —288' BY 55275 In re 
Larkin & Metcalf, 202 F. 572; Ameri- 
can Can Co. v. Williams, i78 F. 420, 
101 C.C.A. 634 [aff 176 F. 816]; Cald- 
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identified, this rule applies, although the subject | matter of the trust consists of money.?* The prin-. 


WiellaVer Hint hes Ole Hn Masco: Calman): 
DOW, Ven Berry.) ws) Eee L272) Weise ave 
ay one 27 F.Cas.No. 15,844, 2 Brock. 
516. 


Ala.-—MeMillan v. McMillan, 119 So. 
676, 218 Ala. 559; Hanover Nat. Bank 
of New York v. Thomas, 117 So. 42, 
217 Ala. 494; Evans v. Evans, 76 So. 
95, 200 Ala. 329; Teal v. Pleasant 
Grove Local Union No. 204, Farmers’ 
Educational & Co-operative Union of 
Americas W765 So. 11335; 200 eAlla 23) 
Hutchinson y. National Bank of Com- 
merce, 41 So. 143, 145 Ala. 196. 


Ariz.—Brown v. Hammons, 259 P. 
890, 32 Ariz. 456; Jarvis v. Hammons, 
259 BP. 886, 32 Ariz. 444. 


Ark.—Rainwater v. Wildman, 289 
S.W. 488, 172 Ark. 521; Clark v. Span- 
ley, 183 S.w. 964, 122 Ark. 366; Reaves 
v. Coffman, 112 S.Ww. 194, 87 ‘Ark, 60; 
Dyer v. Jacoway, 42 Ark. 186. 


Cal.— Peo. v. California Safe De- 
posit & Trust Co., 167 BP. 388, 175 Cal. 
756, L.R.A.1918A 1151; Byrne v. Me- 
Grath, 62 P. 559, 130 Cal. 316, 80 Am.S. 
R. 127 [dist Byrne v. Byrne, 45 P. 
536, 113 Cal. 294]; Kauffman v. Fos- 
ter, 86 P. 1108, 3 Cal.App. 741. 


Colo.—McClure v. LaPlata County, 
34 P. 768, 19 Colo. 122. 


Conn.—McDonald v. Hartford Trust 
Co., 132 A. 902, 104 Conn. 169. 


Del.—De Long v. Weldin, 141 A. 
223, 16 Del.Ch. 97; Barwick v. White, 
2 Del.Ch. 284. 


Fla.—First State Trust & Savings 
Bank of Springfield v. Therrell, 138 
So. 733, 103 Fla. 1136; Glidden v. Gut- 
elius, 119 So. 140, 120 So. 1, 96 Fla. 
834. 


Ga. — Bostwick-Gooddell Co. v. 
Wolff, 90 S.H. 975, 19 Ga.App. 61. 
Idaho.—Kite v. Eckley, 282 P. 868, 


48 Idaho 454; Zohos v. Marefolos, 281 
Po. 11145. 48 Idaho: 291; Martin v. 
Smith, 197 P. 823, 33 Idaho 692. 


Ill.—Coddington v. Bevan, 145 
BE. 801, 315 Ill. 92; Hand v. Allen, 
NEL 05s 204s UlLhe 35s, harrison ly. 
Tierney, 98 N.E. 523, 254 Ill. 271; 
Bevans v. Murray, 96 N.E. 546, 251 
Ill. 603; Maher v. Aldrich, 68 N.E. 
810, 205 Ill. 242; Union Nat. Bank v. 
Goetz, 27 N.E. 907, 138 Ill. 127, 32 Am. 
S.R. 119 [aff 35 ILApp. 396]; Rice v. 


N. 
128 


Dougherty, 148 I1l.App. 868; Reid v. 
Sheffy, 99 Ill.App. 189. 
Ind.—Pearce v. Dill, 48 N.E. 788, 


149 Ind. 136; Bundy v. Monticello, 84 
Ind. 119; Bevis v. Heflin, 63 Ind. 129; 
Shopert v. Indiana Nat. Bank, 83 N. 
EH. 515, 41 Ind.App. 474. See Alexan- 
der v. Spaulding, 66 N.E. 694, 160 Ind. 
176 (holding that, where there is no 
enforceable trust in land, an enforce- 
able trust will not arise in the money 
derived from a sale thereof, and it 
cannot be recovered by the alleged 
cestui que trust). 


Iowa.—Mandel v. Siverly, 238 N.W. 
596, 213 Iowa 109; Frink v. Commer- 
cial Bank of Emmetsburg, 191 N.W. 
513; 517, 195 Lowa L011 fquot Cyel!; 
Jones v. Nicholas, 130 N.W. 125, 151 
Iowa 362. 


Kan.—Kansas State Bank v. First 
State Bank, 64 P. 634, 62 Kan. 788 
[rev 61 P. 868, 9 Kan.App. 839]; Myers 
v. Clay Center Bd. of Education, 32 
P. 658, 51 Kan. 87, 37 Am.S.R. 2638. 


Ky.—McCormick v. McCormick, 121 
S.W. 450; Hill v. Flemming, 107 S.W. 
764, bes. Key. 201 .U32) Kylee 065, 6 
Ann.Cas. 840; Lewis v. Taylor, 29 S. 
W. 444, 96 Ky. 556, 16 Ky.L. 637; Allen 
v. Russell, 78 Ky. 105; Ellis v. John- 
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son, 12 Ky.Op. 163. 


Md.—Gault v. Hospital for Con- 
sumptives of Maryland, 89 A. 105, 106, 
121 Md. 591 [cit Cyc]; Carrington v. 
Thomas C. Basshor Co., 84 A. 746, 118 
Md. 419; Mercantile Trust, etc., Co. 
v. Weld, 36 A. 445, 85 Md. 685. 


Mass.—Morin v. Kirkland, 115 N.E. 
414, 226 Mass. 345; Hewitt v. Hayes, 
91 N.E. 382, 205 Mass. 356, 1837 Am.S. 
i 448; Le Breton v. Peirce, 2 Al- 
en 8. 


Mich.—Watson v. Wagner, 168 N. 
W. 428, 202 Mich. 397. 


Minn.—American Ry. Express Co. 
v. Houle, 210 N.W. 889, 169 Minn. 209, 
48 A.L.R. 1266; Hale v. Dressen, 76 
N.W. 31, 73 Minn. 277; St. Paul Third 
Nat. Bank v. Stillwater Gas Co., 30 
N.W. 440, 36 Minn. 75. 


Miss.—Johns vy. Williams, 6 So. 207, 
66 Miss. 350; Morrison v. Kinstra, 55 
Miss. 71; McLeod vy. First Nat. Bank, 
42 Miss. 99. 


Mo.—Midland Nat. Bank v. Bright- 
well, 49 S.W. 994, 148 Mo. 358, 71 Am. 
S.R. 608; Pundmann vy. Schoeneich, 
45 S.W. 1112, 144 Mo. 149; Phillips v. 
Overfield, 13 S.W. 705, 100 Mo. 466; 
Horigan Realty Co. v. First Nat. 
Bank, 273 S.W. 772, 221 Mo.App. 329; 
payee, v. Citizens’ Bank, 86 Mo.App. 
422. 


Neb.—Tarnow v. Carmichael, 116 N. 
W. 1031, 82 Neb. 1; Lincoln v. Mor- 
rison, 90 N.W. 905, 64 Neb. 822, 57 Ll. 
R.A. 885; State v. Bank of Commerce, 
75 N.W. 28, 54 Neb. 725. 


N.H.—Bank Com’rs _ vy. 


Security 
Trust CO 


49 A. 1138, 70 N.H. 536. 


N.J.—Stokes vy. Burlington County 
Trust Co., 108 A. 868, 91 N.J.Eq. 39; 
Pierson v. Phillips, 95 A. 622,85) N.Ji. 
Hq. 60; Clements v. Horn, 11 A. 465, 
18 A. 71, 44 N.J.Eq. 595. 


N.Y. — Pittsburgh - Westmoreland 
Coal Co. v. Kerr, 115 N.E. 465, 220 N. 
Y. 137; Irvine v. New York Edison 
SOx eaOie INO SO SreeciOi. eINGpvenes open PAu 
Cas.1914C 441; Holmes v. Gilman, 34 
N.E. 205, 138 N.Y. 369, 34 Am.S.R. 463 
20 L.R.A. 566, 30 Abb.N.Cas. 213; Cav- 
in v. Gleason, 11 N.E. 504, 105 N.Y. 
256, 26 N.Y.Wkly.Dig. 382; Baker v. 
New York Nat. Exchange Bank, 2 N. 
EK. 452, 100 N.Y. 31, 16 Abb. N’Cas. 458, 
53 Am.R. 150; Ferris v. Van Vechten, 
73 N.Y. 113 [rev 9 Hun 12]; Sherman 
v., Parish, 53 N.Y. 483; National City 
Bank of New York v. Waggoner, 243 
N.Y.S. 299, 230 App.Div. 88 [aff 175 
NEE. 2908, 2bol Nes bets) In re idar 
beck’s Hstate,, 254 N.Y.S. “31/2, 142 
Mise. 57; In re Walsh’s Ex’rs, 214 N. 
Yas mlOwsrk20) MISe. 479, 


N.C.—Wood v. Citizens’ Bank, 154 
Sree Gide wal O9s INECS Bi Corporation 
Commission of North’ Carolina v. 
Merchants’ Bank & Trust Co., 138 S.E. 
22, 198 N.C. 696; People’s Nat. Bank 
v. Waggoner, 117 S.B: 6, L8b N.Cy 297: 
Bennett y. Merritt, 59 N.C. 263. 


Okl.—Fidelity Nat. Bank of Okla- 
homa City v. Copeland, 280 P. 2738, 
138, Oko hoy Pollack) vawleonards é 
Braniff, 241 P. 158, 112 Okl. 276; Tolon 
v. Johnson, 230 P. 865, 104 Okl. 201. 


Or.—In re State Bank of Portland, 


922 "P5740; 110" Ore 613 Thorson) vs 
Hooper e109 P8388, ok SOL iho: 
Schwartz v. Gerhardt, 75 P. 698, 44 
Or. 425. 


Pa.—Erie County v. Lamberton, 147 
A. 86, 297 Pa. 406; In re Vosburgh’s 
Estate, 123 A. 813, 279 Pa. 329; Mc- 
Laughlin v. Fulton, 104). Pa.ceh Gi: 


[§ 888 


Thompson's Appeal, 22 Pa. 16; Seeds 
v. Franklin, 16 Pa.Dist.&Co. 489; 
Baltimore Trust Co. v. Huhn, 9 Pa. 
Dist. &Co. 740; Beishlag’s Est., 20 Pa. 
Co. 583; In re "Becker’s Hstate, 1 Lane. 
L.Rev. "394, 


S.C.—Buist v. Williams, 70 S.E. 817, 
88 S.C. 252; McNeil v. Morrow, 9 S.C. 
JDO Skier 


S.D.—Commercial Nat. Bank of 
Sturgis v. Smith, 244 N.W. 521; Gor- 
don v. Krovig, 227 N.W. 568, 570, 56 
SeDw1345 feit %ey.elt 


Tex.—San Patricio County v. Shaw, 
(Civ.App.) 52 S.W.(2d) 334; Spencer 
v. Pettit, (Civ.App.) 17 S.W.(2d) 1102 
[aff (Commn.App.) 34 S.W.(2d) 798]; 
Moore v. Krenek, (Civ.App.) 288 S.W. 
580; Smith v. Green, (Civ.App.) 243 
S.W. 1006; Miller v. Himebaugh, (Civ. 
App.) 153 S.W. 338. 


Utah.—Tooele County Board of 
Education v. Hadlock, 11 P.(2d) 320; 
Waddell v. Waddell, 104 P. 7438, 36 
Utah 435. 


Va.—Commonwealth Bank v. Do- 
mestic Sewing-Mach. Co., 39 S.E. 141, 
99 Va. 411, 86 Am.S.R. 891. 


Wash.——Redfield v. Johnson, 291 iS 
1077, 159 Wash. 39; Chase & Baker 
Co. v. Olmsted, 160 P. 952, 93 Wash. 
306. 


Wis.—Truelsch v. Northwestern 
Mut. Life Ins. Co., 202 N.W. 352, 186 
Wis. 239, 38 A.L.R.9/914; “Whalen Yi 
Schumacher, 187 N.W. 169, 171, 176 
Wis. 441 [cit Cyc]; Wisdom v. Wis- 
dom, 145 N.W. 126, 155 Wis. 434; 
Dowie v. Humphrey, 64 N.W. 315, 91 
Wis. 98. See Harrigan v. Gilchrist, 
99 N.W. 909, 121 Wis. 127 (recogniz- 
ing rule). 


Wyo.—Gray v. Elliott, 257 P. 345, 
37 Wyo. 4, 53 A.L.R: 554 [den reh 255 
P1503; 236) WViy 0, Pe Clem oe AcdenEten toes 
Lusk Development & Improvement 
Co.e Vv. -Giinther:) 23272. 1618; (519s Se 
Wyo. 294 [cit Cyc]. 


Eng.—Lane vy. Dighton, Ambl. 409, 
27 Reprint 274; In re Hallett, 13 Ch. 
D. 696; Harford v. Lloyd, 20 Beav. 
310, 52 Reprint 622; Mant v. Leith, 
15 Beav. 524, 51 Reprint 641; Francis 
v. Francis, 5 De G.M.&G. 108, 54 Eng. 
Ch. 88, 43 Reprint 811; Ex p. Boyd, 5 
Wkly.Rep. 634; Buckeridge v. Glasse, 
Cr. & Ph. 126, 18 Eng.Ch. 126, 41 Re- 
print 438; Frith v. Cartland, 2 Hem. 
& M. 417, 71 Reprint 525. See Cox v. 
Bateman, 2 Ves. 19, 28 Reprint 13 
(holding that trust money laid out in 
real estate in Ireland could not be 
specifically followed). 


Man.—British Canadian Securities, 


Ltd. v. Martin, 27 Man. 423; Roblin 
v. Jackson, 13 Man. 328. 
N.S.—Smith v. Faulkner, 40 N.S. 


528. 


Ont.—Merchants’ 
Morton, 15 Grant Ch. 274. 


[a] Leading case.—In re Hallett, 
13 Ch.D. 696. 


23. McLarren vy. Brewer, 51 Me. 
402; Hanford vy. Duchastel, 93 A. 586, 
87 N.J.Law 205; Schramm-Johnson 
Drugs v. Kleeb, 169 P. 161, 51 Utah 
159; In re Hallett, 13 Ch.D. 696. 


Cross references: 


Commingling of trust money see in- 
fra. § 899. 


Following into other property see in- 
fra § aq; 


Recovery of trust money from cred- 
itor of trustee see infra § 923. 


Express Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee — 


§§ 888-889] 


ciple of following trust funds, in equity, does not 
apply as against one who has participated in the 
breach of trust but has retained none of the prop- 
erty or its proceeds;?* nor in favor of one who is 
a stranger to the trust-and has no beneficial interest 


in the trust fund.?> 


[§ 889] b. Basis of Right and Necessity of Trac- 
The right to follow 


ing or Identifying Property.°° 


24 Sioux Falls Trust & payee 
Bank v. Homer W. Johnson Co., 20 F. 
(2d) 693; Bennett v. Merritt, 59 NLC. 
263. 


25. Hall v. Joel, 68 S.W. 102, 94 
Mo.App. 361; Shields v. Harris, 130 
S.BE. 189, 190 N.C. 520; Commercial 


Nat. Bank of Sturgis v. Smith, (S. 
D.) 244 N.W. 521. See Hamilton v. 
Muncie, 169 N.Y.S. 826, 182 App.Div. 
630 [appeal den 120 N.E. 864, 224 N. 
Y. 566, and aff 126 N.B. 909, 227 N.Y. 
643] (holding that there can be no 
tracing of funds in which the alleged 
beneficiary has no right of property). 


Person having no interest as en- 
titled to enforce trust in general see 
supra § 883. 


26. Tracing or identifying where: 


Commingling of trust property has 
occurred see infra § 899 


Insolvency of trustee has intervened 
see infra § 909. 


Money or other property of similar 
nature constitutes trust fund see 
infra § 900 


Product or substitute of trust prop- 
erty is claimed see infra § 891. 


Third person has acquired interest in 
property or its product see infra § 
910. 


27. U.S.—Macy v. Roedenbeck, 227 
F. 346, 142 C.C.A. 42, L.R.A.1916C 12, 
36 Am.Bankr. 31; In re Larkin & Met- 
ealf, 202 FE. 572; Spokane County v. 
Spokane First Nat. Bank, 68 F. 979, 
16 C.C.A. 81. 


Ala.—Hanover National Bank of 
New York v. Thomas, 117 So. 42, 217 
Ala. 494. 


Colo.—Holbrook Irrig. Dist. v. First 
State Bank, 268 P. 523, 84 Colo. 157. 


Conn.—Mathewson v. Wakelee, 75 
Am 93; OSseConn.. 75. 


Fla.—Myers v. Matusek, 125 So. 360, 
98 Fla. 1126. 


Ga.—G. Ober & Sons Co. v. Cochran, 
45 S.E. 382, 118 oF. 396, 98 Am.S.R. 
118. 


Idaho.—Cox v. St. Anthony Bank & 
Trust Co., 242 P. 785, 41 Idaho 776. 


Ill.— Peo. v. Iuka State Bank, 229 
Tll.App. 4. 


Ind.—Windstanley v. Second Nat. 
Bank, 41 N.E. 956, 13 Ind.App. 544. 


Iowa.—Leach vy. Stockport Sav. 
Bank, 223 N.W. 171, 207 Iowa 478. 


Mich.—Massachusetts Bonding & 
Insurance Co. v. Josselyn, 194 N.W. 
548, 224 Mich. 159. 


Minn.—Twohy Mercantile Co. y. 
Melbye, 81 N.W. 20, 78 Minn. 357. 


Mo.—Pearson v. Haydel, 90 Mo.App. 
253. 


N.M.—Daughtry v. International 
Bank, 134 P. 220, 18 N.M. 119. 


N.Y.—Holmes vy. Gilman, 34 N.E. 
205, 138 N.Y. 369, 34 Am.S.R. 463, 20 
L.R.A. 568, 30 Abb.N.Cas. 213; Cavin 
v. Gleason, 11 N.E. 504, 105 N.Y. 256. 


S.cC.—White v. Commercial & Farm- 
ers’ Bank, 38 S.E. 453, 60 S.C. 122. 
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trust property in equity being based on the theory 
that a right of property still exists in the cestui 
que trust,?* the equitable right of recovery or rec- 
lamation generally does not exist, or no trust or 
hen can be enforced, if the trust property cannot 


be identified, or traced into some specific fund or 
thing, which is sought to be charged, and into 


‘Tex.—Texas Moline Plow Co. v. 
Kingman Texas Implement Co., 80 §, 
W. 1042, 32 Tex.Civ.App. 343. 


Utah.—Tooele County Board of 
Education vy. Hadlock, 11 P.(2d) 320. 


Wash.—-Heidelbach v. C&ampbell, 
164 P. 247, 95 Wash. 661; Chase & 
Baker Co. v. Olmsted, 160 P. 952, 93 
Wash. 306. 


Wis.—Burnham v. Barth, 62 N.W. 
96, 89 Wis. 362. 


Wyo.—Lusk Development & Im- 
provement Co. vy. Giinther, 232 P. 518, 
32 Wyo. 294. 


[a] Basis in right of property.— 
(1) “The right has its basis in the 
right of property, and the court pro- 
ceeds on the principle that the title 
has not been affected by the change 
made of the trust funds, and the ces- 
tui que trust has his option to claim 
the property and its increased value 
as his original fund. The right to 
follow and appropriate ceases only 
when the means of ascertainment 
fail. TUmisy ayeaquestion. of titles: 
Holmes y. Gilman, 34 N.E. 205, 206, 
138 N.Y. 369, 34 Am.S.R. 463, 20 L.R. 
A. 566, 30 Abb.N.Cas., 213. (2) “The 
right of the beneficiary to pursue a 
fund and impose upon it the char- 
acter of a trust is based on the prin- 
ciple that it is the property of the 
befieficiary, not upon any right of lien 
against the wrongdoer’s general es- 
tate; and this whether the property 
sought to be recovered is in the form 
in which the beneficiary parted with 
its possession or in a substituted 
form.” - Heidelbach vy. Campbell, 164 
P. 247, 248, 95 Wash. 661. 


28. U.S.—Dixon vy. Hopkins, 56 F. 
(2d) 783; Sanders v. Stevens, 51 F. 
(2d) 748; Beaver Boards Co. v. Im- 


brie & Co., 282 F. 654 [aff 288 F. 552]; 
In re Ballard, 279 P. 574; Alexander 
v. Security Bank & Trust Co., 273 F. 
258 [aff 288 B. 317]; State Bank of 
Winfield v. Alva Security Bank, 232 
HE. 847, 147 C.C.A. 41; In re See, 209 
BH 172,, 26" C.C Ac 120°) Inere Brown} 
193 F. 24, 113 C.C.A. 348 [aff sub nom. 
First Nat. Bank v. Littlefield, 33 S. 
Ct. 18, 226- U.S. 1105) 57) Ed. 145,"and 
84-S.Ct. 466, 232 U.S. 707, 58 L.Ed. 
806]; Bettendorf Metal Wheel Co. v. 
P. PP. Mast.& Co:, 187 B.590; 109, C.C2A. 
420; In re T. A. McIntyre & Co., 185 
FG, pL O08. CrCcAG pete American Can 
Co. Vv, Williams, tvs bY 420, 1016.6. Ae 
634 [aft 176° E. 8161; Crawford Ares 
ty v. Strawn, 157 F. 49, 84 C.C.A. 553, 
15) lu. RLACN:S: 1100" [moa 149 F, a9 
Spokane County vy. Spokane First Nat. 
Bank, “68 BE. 97916 'C. CVA. Sie" Tii- 
nois Trust, etc., Bank v. Buffalo First 
Nat. Bank, 15 F. 858, 21 Blatchf. 275; 
Case v. Beauregard, 5 F.Cas.No. 2,- 
487, 1 Woods 125 [aff,99 U.S: 119, 25 
L.Ed. 370]. 


Ala.—Redd Chemical & Nitrate Co. 
v. W. T. Clay Mercantile Co., 122 So. 
652, 219 Ala. 478; Kennedy v. Carter, 
117 So. 182, 217 Ala. 573; Lummus 
Cotton Gin Co. v. Walker, 70 So. 754, 
195 Ala. 552; Nixon State Bank v. 
First State Bank of Bridgeport, 60 
So. 868, 180 Ala. 291; Foley v. Leva, 
13 So. 747, 101 Ala. 395. 


446, 20 Ariz, 


which the original trust property has gone in some 
form or other.?® 


The degree of identification re- 


323. 


Ark.—Rainwater v. Wildman, 289 
S.W. 488, 172 Ark. 521; Red Bud Re- 
alty Co. v. South, 131 S.W. 340, 96 
Ark. 281; Hill v. Miles, 104 S.W. 198, 
83 Ark. 486. 


Cal.—_In re Arms’ Estate, 199 P. 
1053, 186 Cal. 554; Peo. v. California 
Safe Deposit & Trust Co., 167 P. 388, 
175 Cal. 756, L.R.A.1918A 1151; ° Title 
Ins., ete., Co. v. Ingersoll, 94 P. 94, 
153 Cal. 1; Byrne v. McGrath, 62 P. 
559, 130) ° Cale 316," (80)/ Am: S Rat 275 
Lathrop v. Bampton, 31 Cal. 17, 89 
Am.D. 141; Holland v. Bank of Italy 
Nat. Trust & Savings Ass’n, 1 P.(2d) 
1031, 115 Cal.App. 472; Roncelli v. 
Fugazi, 186 P. 373, 44 Cal.App. 249. 


Colo.—McClure v. La Plata County, 
34 P. 768, 19 Colo. 122. 


Conn.—Mathewson v. Wakelee, 75 
A. 93, 83 Conn. 75 


Del.—Jones v. United Tire & Rub- 
ber Geeporadtiony 120 A. 744, 14 Del. 
h E 


Ga.—Ober v. Cochran, 45 S.B. 382, 
118 Ga. 396, 98 Am.S.R. 118 


Idaho.—Cox v. St. neh one Bank 
& Trust Co., 242 P. 785, 41 Idaho 776; 
yee Vi Smith, 197 P. 823, 33 Idaho 


Ti erehes Va) Laylor,. 96 aN. Bea oe 
251 Ill. 468; Hauk v. Van Ingen, 63 
N.E. 705, 196 Tl. 20 {aff 97 Tll.App. 
642]; Union Nat. Bank v. Goetz, 27 
IN. Hing 9025-13 SN) a eee) Anne Sarva eh 
[aff 35 Tl. App. 396]: Wilson v. Kir- 
by, 88 Ill. 566; Lang v. Metzger, 101 
Tll.App. 380 [att 69 N.E. 493, 206 Til. 


oe Kneisley v. Weir, 81 Ill.App. 
Lian ee ee as v. Long, 85 Ind. 


Iowa.—Stilson vy. First State Bank, 
129 N.W. 70, 149 Iowa 662; Wales v. 
Sammis, 94 N.W. 840, 120 Iowa 293; 
Bradley v. Chesebrough, 82 N.W. 472, 
111 Iowa 126. 


Kan.—Burrows v. Johntz, 48 P. 27, 
57 Kan. 778. 


Ky.—Stephens v. Stephens, 12 S.W. 
192, 89 Ky. 185, 11 Ky.L. 496; Robin- 
son v. Woodward, 48 S.W. 1082, 20 
Ky.L. 1142. 


erage ea v. McCleod, 11 La.Ann. 


Me.—Sawyer v 
119 Me. 87; 


Sawyer, 109 A. 378, 
Guten mein v. Goodwin, 50 
A. 50, 95 Me. 358; Fowler v. True, 76 
Me. 43; Portland, ete., Steamboat Co. 
y. Locke, 73 Me. 370. 


Ma.—Gault v. Hospital for Con- 
sumptives of Maryland, 89 A, 105, 121 
Md. 591. 


Mass.—Atkins vy. Atkins, 180 N.B. 
613; Simmons vy. Barns, 161 N.B. 821, 
263 Mass. 472; Downing v. Cunning- 
ham, 152 N.E. 365, 256 Mass. 285; 
Yesner v. Commissioner of Banks, 148 
N.E. 224, 252 Mass. 358; Old Colony 
Trust Co. v. Puritan Motors Corpora- 
tion, 188 N.E. 321, 244 Mass. 259; 
Williams v. Old Colony Trust Co., 110 
N.E. 1029, 222 Mass. 378; Hewitt Ve 
Hayes, 91 N.E. 332, 205 Mass. 356, 
137 Am.S.R. 448; Lowe v. Jones, 78 N. 


Ariz.—Korrick v. Robinson, 180 P.| E. 402, 192 Mass. 94, 116 Am.S.R. 225, 
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quired in an: action between cestui and trustee is 
far less than that required where the rights of 


third persons are involved.?° 


[§ 890] c. Nature of Trust or Relation to Which 
Gencral Rule Applicable. While the simple relation 


6 L.R.A.N.S. 487; Little v. Chadwick, 
23 N.E. 1005, 151 Mass. 109, 7 L.R.A. 
570; Howard v. Fay, 138 Mass. 104. 


Mich.—Watson v. Wagner, 168 N. 
W. 428, 202 Mich. 397; Marquette 
Fire, etc., Com’rs v. Wilkinson, 78 N. 
W. 893, 119 Mich. 655, 44 L.R.A. 493. 


Minn.—Twohy Mercantile Co. v. 
Melbye, 81 N.W. 20, 78 Minn. 357. 


Miss.—Shields v. Thomas, 14 So. 
84, 71 Miss. 260,42 Am.S.R. 458. 


Mo.—Bircher v. Walther, 63 S.W. 
691, 163 Mo. 461 [rev 77 Mo.App. 509]; 
Phillips v. Overfield, 13 S.W. 705, 100 
Mo. 466; Mills v. Post, 76 Mo, 426 [aff 
7 Mo. Apps 2519]; Clay war Walker, 
(App.) 6 S.W.(2d) 961; Green v. 
Coleman, (Anpp.) 4 S.W.(2d) 856; 
Pearson v. Haydel, 90 Mo.App. 253; 
Mayer v. Citizens’ Bank, 86 Mo.App. 
422. 


Mont.—Raban v. Cascade Bank, 84 
Pag, 33 Monty 413: 


Neb.—State v. Citizens’ State Bank 
of Potter, 220 N.W. 593, 117 Neb. 358; 
State v. Bank of Commerce, 75 N.W. 
28, 54 Neb. 725. 


N.H.—Geo. H. McNamara Tire Co. 
v. Pillsbury, 143 A. 468, 838 N.H. 417; 
Bank Com’rs v. Security Trust Co., 
49 A. 118, 70 N.H. 536. 


N.J.-_Fidelity Trust Co. v. Federal 
Mryst; CoO. LOOMA. 615, 8% IN lds 755 0% 
Pierson v. Phillips, 95 A. 622, 85 N.J. 
Eq. 60; Heinisch v. Pennington, 68 A. 
233, 73 N.J.KWa. 456 [aff 73 A. 1118, 75 
N.J.Eq. 606]; Harrison v. Fleisch- 
man, 61 A. 1025, 70 N.J.Eq. 301; El- 
licott v. Kuhl, 46 A. 945, 60 N.J.Eq. 
333; Schneider v. Winchester De- 
velopment Co., 149 A. 636, 8 N.J.Misc. 
249. 


N.Y.—American Surety Co. of New 
York v. Conner, 166 N.E. 783, 251 N.Y. 
1, 65 A.L.R. 244; Madison Trust Co. 
v. Carnegie Trust Co., 109 N.H. 580, 
215 N.Y. 475; Putnam v. Lincoln Safe 
Deposit Co., 83 N.E. 789, 191 N.Y. 166; 
In re Hicks, 63 N.E. 276, 170 N.Y. 
195; Holmes v. Gilman, 34 N.B. 205, 
138 N.Y. 369, 24 Am.S.R. 463, 20 L.R.A. 
566, 30 Abb.N.Cas. 213; Cavin v. Glea- 
son, 11 N.B. 504, 105 N.Y. 256, 26 N.Y. 
Wkly.Dig. 382; Ferris v. Van Vech- 
tena om Ne Lou Trey (on seven Zi] 
Maged v. Bank of 'U. S., 254 N.Y.S. 
569, 234 App.Div. 295 [aff 182 N.E. 
211,.259 N.Y. 631]; Saperston v. Na- 
tional Bond & Investment Co., 219 N. 
Y.S. 907, 219 App.Div. 761 [rey 217 N. 
Y.S. 611; 128 Mise. 25]; Jaffe v. Weld, 
139 N.Y.S. 1101,.155 App.Div. 110 [aft 
102 N.E. 1104, 208 N.Y. 593]; Jaffe v. 
Weld, 132 N.Y.S. 505 [aff 133 N,Y.S. 
1127, 149 App.Div. 942]; Matter of 
Youngs, 5 Dem.Surr. 141. 


N.C.—Commercial & F. Nat. Bank 
Va Davis, 20) 5.b). 370, LES INC.) 226, 


N.D.—Northern Dakota Pl. Co. v. 
Clark, 53 N.W. 175, 3 N.D. 26. 


Ohio.—Ohio State Bank & Trust Co. 
vy. Biltwell Tire & Rubber Co., 155 N. 
E. 1638, 23 Ohio App. 409; Warner v. 
Amor, 22 Ohio Cir.Ct.N.S. 103; War- 
ner v. Urfer, 22 Ohio Cir.Ct.N.S. 59; 
Towson v. Cole, 6 Ohio N.P.N.S. 388. 


Okl.—Apple v. McCain, 260 P. 11, 
UO Ola Lats) Apple) va silent, wcio2. es 
SB TIES (ON SIE ObSI) By) ANGI, llenyale 
Cameron vy. Cameron, 217 P. 1033, $0 
Okl. 293. 


TRUSTS 


Or.—Schwartz v. Gerhardt, 75 P. 
698, 44 Or. 425; Ferchen v. Arndt, 
ot Paleiy 2600r..121,, 46 Amis: ReG0s; 
29 L.R.A. 664, 


Pa.—Commonwealth vy. Tradesmen’s 
Trust .Co., 95° A. 574y 0250) (Pa. 372); 
In re Middleby’s Estate, 94 A. 820, 249 
Pa. 208, L.R.A.1915F 1041; Lebanon 
Trust, ete, Bank’s Assigned Wstate, 
31 A. 334, 166 Pa. 622; Hopkins’ Ap- 
peal, 9A. 8675-7 Pa. Cas. 143%) Grofit, 
City Savings Fund & Trust Co., 46 Pa. 
Super. 423; Farrell’s Estate, 17 Pa. 
Super. 240; In re North Pennsylvania 
Bank, 30 Pa.Dist. 245; Philadelphia 
v. Dobson, 10 Pa.Co. 34. 


R.I.—Gardner y. Whitford, 52 A. 
1082, 24 R.I. 253; Slater v. Oriental 
IME Wo AR Aa O18) Ral oo ae 


S.D.—Clinton Mining & Mineral Co. 
v. Trust Co. of North America, 151 
NW 8299 8303.5 (S.Ds 253: 


Tenn.—Bragg v. Osborn, 248 S.W. 
19, 147 Tenn. 381; McDowell v. Mc- 
Dowell, 234 S.W. 319, 144 Tenn. 452. 


Tex.—Zundell v. Gess, 10 S.W. 693, 
73 Tex. 144 [rev 9 S.W. 879]; Tyler 
County State Bank vv. Shivers, 
(Commn.App.) 6 S.W.(2d) 108 [aff 
(Civ.App.) 281 S.W. 264]; Meyers v. 
Baylor University in Waco, (Civ. 
App.) 6 S.W.(2d) 3938; Alsabrook v. 
Bishop, (Civ.App.) 295 S.W. 646; 
Hoopes vy. Mathis, 89 S.W. 36, 40 Lex. 
Civ.App. 121; Texas Moline Plow Co. 
v. Kingman Texas Implement Co., 80 
S.W. 1042, 32 Tex.Civ.App. 343. 


Utah.—Tooele County Board of Ed- 
ucation v. Hadlock, 11 P.(2d) te 
Kent v. Kent, 165 P. 272, 50 Utah 48; 
Kent v. Kent, 165 P. 271, 50 Utah 44. 


Va.—Baldwin v. Adkerson, 158 S.E. 
864, 156 Va. 447; Watts v. Newberry, 
OSes Gone L107 Vas 233. 


Wash.—Heidelbach vy. Campbell, 164 
P. 247, 95 Wash, 661; Reese v. Mur- 
nan, 31 P. 1027, 5 Wash. 373. 


Wis.—O’Neil v. Russell, 223 N.W. 
82, 198 Wis. 9; Bromley v. Cleveland, 
ete., R: Co., 79 N.W. 741, 103 Wis. 562; 
Dowie v. Humphrey, 64 N.W. 315, 91 
Wis. 98; Henika v. Heinemann, 63 N. 
W. 1047, 90 Wis. 478: Burnham v. 
Barth, 62 N.W. 96, 89 Wis. 362; Nono- 
tuck Silk Co. v. Flanders, 58 N.W. 383, 
87 Wis. 237 [Loverr McLeod v. Evans, 
cM 173, 66 Wis. 401, 57 Am.R. 


Wyo.—Lusk Development & Im- 
provement Co. v. Giinther, 232 P. 518, 
519, 82 Wyo. 294 [cit Cyc]. 


Eng.—In re Hallett, [1894] 2 Q.B. 
237; Halcott v. Markant, Prec.Ch. 168, 
24 Reprint 81. 


Alta.—Wineland v. Audett, 14 Alta. 
NOP Mayle 

Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


Ont.—Trusts & Guarantee Co. v. 
Munro, 19 Ont.L. 480, 13 Ont. W.R. 539, 
14 Ont.W.R. 699. 


29. Mitchell v. Dunn, 294 P. 386, 
21 Cale 2.9% 

30. In re Ballard, 279 F. 574. 

31. U.S.—Harrington v. Atlantic, 
ete., Tel. Co., 143 EF. 329 [rev on oth- 


er grounds 185 F. 493, 107 C.C.A. 593]; 
Dow v. Berry, 18 F. 121. 


Ala.—Humes v. Scott, 30 So. 788, 


[§§ 889-890 


of debtor and creditor is not sufficient grounds for 
invoking the doctrine,?° the general rule or doctrine 
permitting trust property to be followed and re- 
covered in equity applies not only to all forms and 
types of trusts,*! but is applicable in all cases of 


130 Ala. 281; Clemmons v. Cox, 21 So. 
426, 114 Ala. 350. 


Il].—Koch v. Streuter, 83 N.H. 1072, 
232 Till. 594. 


Ind.—Lewis v. Hershey, 
832, 45 Ind.App. 104. 


Iowa.—Jacobs v. Jacobs, 104 N.W. 
489, 130 Iowa 10, 114 Am.S.R. 402. 


Ky.—Curd v. Field, 45 S.W. 92, 103 
Ky. 293, 19 Ky.L. 2016. .See Mayo v. 
Hager, 5 Ky.Op. 619. 


Mich.—Byrne v. Rood, 19 N.W. 750, 
54 Mich, 67. ~ 


N.J.—Taylor v. Draper, 63 A. 844, 
71 N.J.Eq. 309. 


N.Y.—Murphy v. Whitney, 35 N.E. 
O07 40 Ns p40, 124 Ear Ae door 
Abb.N.Cas. 86. 


Ohio.—Brusoe v. The Retreat, 25 
Ohio Cir.Ct. 193; Miller v. Elder, 7 
Ohio Cir.Ct. 97, 3 Ohio Cir.Dec. 681. 


Pa.—Cameron v. People’s Bank of 
Maytown, 147 A. 657, 297 Pa. 551; 
Foley v. Tovey, 54 Pa. 190. 


S.C.—Sullivan v. Latimer, 14 S.E. 
933, 35 S.C. 422; McCants v. Bee, 6 
S.C.Eq. 383, 16 Am.D. 610. 


ee ec eee v. Stanton, 15 Lea 


W.Va.—Marshall v. 
641, 51 W.Va. 569. 


{a] Constructive trusts.—(1) Gen- 
erally. Fletcher v. McArthur, 117 F. 
393, 54 C.C.A. 567; MecNitt v. Logan, 
Litt.Sel.Cas. (Ky.) 60; Austin v. Dean, 
40 Mich. 386; Schneider v. Sellers, 84 
S.W. 417, 98 Tex. 380 [mod (Civ.App.) 
81 S.W. 126]. (2) Where it can be 
traced or identified, property obtained 
by fraud or wrongdoing from the true 
owner thereof may be followed and 
recovered in equity frora any person 
who has received it and is not a bona 
fide purchaser for value without no- 
tice. UU. S. v.. Dunn,)45 SiC! 451, 268 
U.S. 121, 69 L.Ed. 876 fmod 288 FE. 
LoS 1s “Uys: Vv. Carter) 30" S.Ct.mato 
217 U.S. 286, 54 L.Ed. 769, 19 Ann.Cas. 
594 [aff 172 F. 1, 96 C.C.A. 587]; Oma- 
ha Nat. Bank of Omaha, Neb., v. Fed- 
eral Reserve Bank of Kansas City, 
Mo., 26 F.(2d) 884 [cert den 49 S.Ct. 
19, 278 U.S. 615, 78 L.Bd) 539]; “Sun 
Dance Gold Min. Co. v. Frost, 64 P. 
435, 7 Ariz. 289;, Bragg v. Hartney, 
121 S.W. 1059, $2 Ark. 55; Paso Ro- 
bles Citizens’ Bank v. Rucker, 72 P. 
46, 188 Cal. 606; Security Inv. Co. v. 
Garrett, 3 App.D.C..69; Lewis v. Equi- 
table Mortgage Co., 21 S.B. 224, 94 Ga. 
572; Zohos v. Marefolos, 281 P. 1114, 
48 Idaho 291; Reid v. Sheffy, 99 Ill. 
App. 189; Frink v. Commercial Bank 
of Emmetsburg, 191 N.W. 513, 195 
Iowa 1011; Morin v. Kirkland, 115 N. 
E. 414, 226 Mass. 345; Watson v. 
Wagner, 168 N.W. 428, 202 Mich. 397; 
St. Paul Third Nat. Bank v. Still- 
water Gas Co., 30 N.W. 440, 36 Minn. 
75; Mann v. Bank of Greenfield, (Mo.) 
46 S.W.(2da) 874; Scoby v. Blanchard, 
3 N.H. 170; Pittsburgh-Westmoreland 
Coal Co. v. Kerr, 115 N.E. 465, 220 N. 
Y. 1387; American Sugar Refining Co. 
v. Fancher, 40 N.E. 206, 145 N.Y. 552, 
27 L.R.A. 757, 2 N.Y.Ann.Cas. 1; Na- 
tional City Bank of New York v. Wag- 
goner, 243 N.Y.S. 299, 230 App.Div. 
88 att 175) NW. 298.5255) No Yes 52002 
Jaffe _v. Weld, 139 N.Y.S. 1101, 155 
App.Div. 110 [aff 102 N.E. 1104, 208 
N.Y. 593]; Casey v. Pilkington, 82 N. 


90 N.E. 


Hall, 42 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 890-891] 


a fiduciary relationship or quasi trust.22. Thus prop- 
erty to which others are beneficially entitled may 
be followed and recovered in equity where it was 
held by one standing in the relation of executor or 
administrator,?* guardian,** officer of a corpora- 
-tion,*?* or public official;*® and, if a mortgagor dis- 


Y.S. 525, 83 App.Div. 91; Tradesman’s 
Bank y. Merritt, 1 Paige (N.Y.) 302; 
Wood v. Citizens’ Bank, 154 S.E. 623, 
199 N.C. 371: People’s Nat. Bank v. 
Waggoner, 117 S.E. 6, 185 N.C. 297; 
Cameron y. People’s Bank of May- 
town, 147 A. 657, 297 Pa. 551; An- 
drews v. Brown, (Tex.Commn.App.) 
10 S.W.(2d) 707 [aff (Civ.App.) 283 
S.W. 288]; Waddell v. Waddell, 104 
P. 743, 36 Utah 435; Raleigh County 
Court v. Cottle, 94 S.E. 948, 81 W.Va. 
469; Whalen v. Schumacher, 187 N. 
WisebOO, plitd WiopWisiha 4 eicitaGy ec]. 
See Seiter v. Mowe, 55 N.E. 526, 182 
Tll. 351 [aff 81 Ill.App. 346] (holding 
that whether he be a trustee de jure 
or a trustee de son tort the rule that 
the property must be traced and iden- 
tified anplies); Donnelly v. Alden, 118 
N.E. 298, 229 Mass. 109 (where goods 
were parted with without fraud and 
it was held that the principle of trac- 
ing trust funds did not apply). 


[b] Resulting trusts.—Thompson 
v. State Bank, 88 P. 987, 4 Cal.Anpp. 
660; Gifford v. Bennett, 75 Ind. 528; 
Conro v. Port Henry Iron Co., 12 Barb. 
(N.Y.) 27; Barnard v. Hawks, 16 S.E. 
p29, tit NC: 3383! 


32. U.S.—Beaver Boards Co. v. Im- 
brie & Co., 282 F. 654 [aff sub nom. 
Smith v. Lynch, 288 F. 552]; Nashua, 


etc.. R. Corp. v. Boston, ete., R. Corp.,” 


19 F. 804. 


Ala.—Hutchinson v. National Bank 
of Commerce, 41 So. 148, 145 Ala. 196; 
Martin y. Decatur Branch Bank, 31 
Ala. 115. 


Cal.—Chapman v. Hughes, 66 P. 
982, 58 P. 298, 60 P. 974, 61 P. 76, 134 
Cal. 641. 


Ill.— Reid v. Sheffy, 99 I1].App. 189. 


Kan.—Peak v. Ellicott, 1 P. 499, 30 
Kan. 156, 46 Am.R. 90. 


Md.—Basshor Co. v. Carrington, 65 
A. 360, 104 Md. 606. 


Miss.—Shields v. Thomas, 14 So. 84, 
71 Miss. 260, 42 Am.S.R. 458. 


Mo.—Rieper v. Rieper, 79 Mo. 352. 


N.J.—Mazzolla v. Wilkie, 66 A. 584, 
72 N.J.Ea. 722. 


N.Y.—Holmes v. Gilman, 34 N.E. 
205, 188 N.Y. 369, 34 Am.S.R. 473, 20 
L.R.A. 566, 20 Abb.N.Cas. 213; Havana 
Cent. R. Co. v. Knickerbocker Trust 
Co., 119 °N.Y.S. 1035, 135 App.Div. 313 
[rev on other grounds 92 N.E. 12, 198 
N.Y. 422, L.R.A.1915B 720]; Morris 
v. North American Mercantile Agency 
Co., 103 N.Y.S. 761, 53 Misc. 574. 


Ohio.—Johnson v. Johnson, 38 N.E. 
61, 51 Ohio St. 446. 


Tex.—Smith v. 
243 S.W. 1006. 


Utah.—Waddell v. Waddell, 104 P. 
743, 36 Utah 485. 


Va.—Edmunds v. Venable, 1 Patt.& 
5 as we 

Eng.—In re Hallett, 13 Ch.D. 696; 
Hardy v. Metropolitan Land, etc., Co., 
L.R. 7 Ch. 427. 


N.S.—Smith v. Faulkner, 40 N.S. 
528, 


[a] Scope of application judicial- 
ly stated.—‘‘The principle of follow- 
ing trust funds or property has been 
frequently applied, not only where 
the strict relation of trustee and ces- 


Green, (Civ.App.) 


TRUSTS 


tui que trust ‘exists, but also against 
other persons occupying the relation 
of a quasi trustee; and it extends to 
many cases of mere fiduciaries, and 
though the relation between the par- 
ties may not be of such character as 
to give the court of equity exclusive 
jurisdiction.” Shields v. Thomas, 14 
res 84, 87, 71 Miss. 260, 42 -Am.S.R. 


Following money or 
wrongfully disposed of by: 


Agent see Agency §§ 566-574. 

Bailee see Bailments § 109. 

Factor see Factors §§ 148-150. 
Partner see Partnership §§ 225, 460. 
Pledgee see Pledges § 118. 


Surety where property is held as in- 

Paced see Principal and Surety 
itis . 

33. Ala.—McMillan  v. 

119 So. 676, 218 Ala. 559° 


get een v. Jacoway, 42 Ark, 


property 


McMillan, 


ge ee ae v. White, 2 Del.Ch. 


Ga.—Hargroves v. Batty, 19 Ga. 
130; Carnes v. Jones, Ga.Dec. 170. 


Ill.—Elting v. Biggsville First Nat. 
Bank, 50 N.E. 1095, 173 Ill. 368 [aff 
68 Lll.App. 204]. 


ae ee v. Willson, 21 Ind. 


Kan.—Merket v. Smith, 5 P. 394, 33 
Kan. 66. 


Ky.—Jenkins v. Keith, 18 S.W. 1033, 
14 Ky.L. 75. 


Mass.—Sargent y. 
901, 196 Mass. 1, 


Mich.—Pierce 
431, 65 Mich. 263. 


Miss.—Newman v. Tillman, 13 So. 
934, 71 Miss. 26. 


Mo.—Hynds vy. Hynds, 202 S.W. 387, 
274 Mo. 123. 


N.Y.—Agne v. Schwab, 108 N.Y.S. 
487, 123 App.Div. 746; Colt v. Las- 
nier, 9 Cow. 320. 


N.C.—Dancy v. Duncan, 1 S.E. 455, 
QOUN Co Maas 

Or.—Thorson v. Hooper, 109 P. 388, 
Bue Ors ds 

Nema ps v. Gilliam, 10 Yerg. 
394. 


Va.— Graff v. Castleman, 5 Rand. 
(26 Va.) 195, 16 Am-.D. 741. 


Newfoundl.—Berteau v. Jillard, 8 
Newfoundl. 53. 


Election of remedies where proper- 
ty has been converted by executor or 
administrator see Executors and Ad- 
ministrators § 571. 


34. Del.—Burton vy. Harris, 1 Del. 
Ch. 353. 


Fla.—Carpentér vy. McBride, 3 Fla. 
292,.52 AmiD. 379! 


Ga.—Alspaugh vy. 
496, 80 Ga, 345. 


Iowa.—McCutchen vy. Roush, 115 N. 
W. 903, 189 Iowa 351. 


Kan.—Reeves v. Pierce, 67 P. 1108, 
64 Kan. 502. 


Ky.—Allen vy. Russell, 78 Ky. 105; 


Wood, 81 N.E. 


v. Holzer, 32 N.W. 


Adams, 5 S.E. 
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poses of mortgaged property in such a manner as 
to affect the mortgagee’s security, without his con- 
sent, the mortgagee is entitled to follow the prop- 
erty as against a third person receiving the same 
with notice of the trust.37 


[§ 891] 2. Following or Tracing into Products or 


Ellis v. Johnson, 12 Ky.Op. 163. 
Miss.—Eustice v. Holmes, 52 Miss. 
5. 


N.H.—Hill vy. McIntire, 39 N.H. 410, 
75 Am.D. 229. 


N. Y.—Cohnfield v. Tanenbaum, 68 
N.E. 141, 176 N.Y. 126, 98 Am.S.R. 653; 
Segelken v. Meyer, 94 N.Y. 473, 5 N.Y. 
Civ.Proc. .1 [aff 22 Hun 6]. 


N.C.—Roebuck v. National Surety 


Co.,.156 S B.531, 200 N.C. 1963, enaty. 
v. Atwood, 65 N.C. 46; Lockhart v. 
Philips;736 “N:@! 342: 

N.D.—United States Fidelity & 


Guaranty Co. v. Citizens’ State Bank 
of Langdon, 161 N.W. 562, 36 N.D. 16, 
L.R.A.1918E 326. 


Tenn.—Woodard v. Bird, 59 S.W. 
143, 105 Tenn. 671. 

Tex.—Smoot vy. Richards, 
967, 8 Tex.Civ.App. 146. 

Va.—Broadus v. Rosson, 3 Leigh 
(30 Va.) 12. 

Wrongful employment of ward’s 
property see Guardian and Ward §§ 
266-267, 431. 

35. Ala.—Northwestern Land Ass’n 
v. Grady, 33 So. 874, 137 Ala. 219. 


Del.—Cahall v. Lofland, 114 A. 224, 
12 Del.Ch. 299. 


Md.—Basshor Co. v. Carrington, 65 
A. 360, 104 Md. 606. 


ee ee ya v. Upton, 134 Mass. 


27 S.W. 


Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 


N.C.—Statesville Bank vy. Simon- 
ton, 86 N.C. 187. 


Okl.—Indian Land & Trust Co. v. 
Owen, 162 P. 818, 63 Okl. 127. 


§.D.—Farmers’, ete., Bank v. Kim- 
ball Milling Co., 47 N.W. 402, 1 S.D. 
388, 36 Am.S.R. 739. 


Fiduciary relation of coryoration 
officers see Corporations § 1866. 


26. U.S.—Crawford County Vv. 
Strawn, 157 F. 49, 84 C.C.A. 553, 15 L. 
R.A.N.S, 1100 [mod 149 F. 229], 


Mich.—Marquette Fire, etc., Com’rs 
v. Wilkinson, 78 N.W. 893, 119 Mich. 
655, 44 L.R.A. 493. 


Pa.—Hrie County v. Lamberton, 147 
A. sl Pa. 406; Reed’s Appeal, 34 
Pa. 207. 5 


Utah.—Tooele County Board of 
Education y. Hadlock, 11 P.(2d) 320. 


Wyo.—State v. Foster, 38 P. 926, 5 
were 199, 63 Am.S.R. 47, 29 L.R.A. 


But see Linville v. Leininger, 72 
Ind. 491 (holding the general rule to 
have no application in the case of a 
public officer who gives a bond to se- 
cure a just and full accounting for 
the moneys which may come into his 
management and control). 


Election to follow property or re- 
sort to surety bond see infra § 905. 


Proceedings to recover funds held 
by officer see Officers §§ 322-324. 


37. McClelian v. Pyeatt, 66 F. 843, 
14 C.C.A. 140 [appeal dism 16 S.Ct. 
1208, 163 U.S. 698, 41 I.Ed. 306]; Hill 
v. Coolidge, 33 Ark. 621; McLarren vy. 
Brewer, 5i Me. 402; Davis v. Mugan, 
56 Mo.App, $11. 
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Substitutes?s’—a. In General. 


While it has been 
said that the right to follow and recover trust prop- 
erty first existed only with reference to the identical 
trust property in its original form, which it-was 
necessary to identify,®® it is now well settled that 
the cestui que trust may follow the trust property 


TRUSTS 


through any change in form or species and have the 


Generally as to rights of mortgagee 
on removal or transfer of property 
by mortgagor see Chattel Mortgages 
§§ 341-354; Mortgages §§ 463, 506, 
744-754. 


38. Election to take original prop- 
erty or product or substitute see in- 
ina: & SOG, 


Purchase of property by guardian 
with ward’s funds see Guardian and 
Wards $242. 


39. Peters v. Bain, 10 S.Ct. 354, 
133 U.S. 670, 33 L.Ed. 696; Sanders v. 
Stevens, 51 F.(2d) 743; Spokane Coun- 
ty v. First National Bank, 68 F. 979, 
16 C.C.A. 81; Frelinghuysen v. Nu- 
rent, 86 H. 1229. 


40. U.S.—Dixon v. Hopkins, 56 F. 
(2d) 783; Van Allen v. Dorough, 15 
¥.(2d) 940 [rev 14 ¥.(2d) 494]; Yor- 
Jander v. Keves, 1 F.(2da) 67; Primeau 
v. Granfield, 184 EF. 480; : BS 
Thurston County, 143 F. 287, 74 C.C. 
A. 425 [rev 140 F. 456]; In re Mulli- 
gan, 116 F. 715, 9 Am.Bankr. 8; Metro- 
politan Nat. Bank v. Campbell Com- 
mission Co., 77 F. 705; Boone County 
Nat. Bank.v. Latimer, 67 F. 27; Dow 
vy. Berry, 18 F. 121; Piatt v. Oliver, 
19 F.Cas.No. 11,116, 3 McLean 27 [aff 
3 How. 333, 11 L.Ed. 622]. 


Ala.—Ward v. Jossen, 119 So. 220, 
218 Ala. 530. 


Idaho.—Zohos v. Marefolos, 281 P. 
1114, 48 Idaho 291. 


Tll.—Bevans v. Murray, 96 N.E. 546, 
251 111. 603: 


Me.—Camden Land Co. v. Lewis, 
63 A. 523, 101 Me. 78; MclLarren v. 
Brewer, 51 Me. 402. 


Mass.—Morin v. Kirkland, 115 N. 
KE. 414, 226 Mass. 345. 


Mich.—Bliss v. Collier, 
318232) Mich. 221. 


Minn.—St. Paul Third Nat. Bank v. 
Stillwater, 30 N.W. 440, 36 Minn. 75. 


Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 


Neb.—Central Nat. Bank of Lincoln 
vy. First Nat. Bank, 216 N.W..302, 115 
Neb. 444 [rev on other grounds 219 N. 
W. 894, 117 Neb. 161]. 


N.J.—Bohle v. Hasselbroch, 51 A. 
508, 64 N.J.Hg. 334, 61 L.R.A. 323 [rev 
48 A. 916, 61 N.J.Eq. 470]. 


N.Y.—American Sugar Refining Co. 
v. Fancher, 40 N.H. 206, 145 N.Y. 552, 
27 InaR.A, 757, 2 Ann.Cas. 1; Holmes 
v. Gilman, 34 N.E. 205, 1388 N.Y. 370, 
20 L.R.A. 566, 34 Am.S.R. 468; Hovey 
Ve Hott, 238 INE 475, 118 IN. v. 124% 
Van Alen v. American Nat. Bank, 
SZINGY ae 8 liath 3 ans. bil 7h) eS leneia: 
Mining Co. v. Evans, 131 N.Y.S. 280, 
146 App.Div. 416. 


Ohio.—Second Nat. Bank v. Hoblit, 
179 N.E. 812, 41 OhioApp. 126. 


Okl.—Pollack v. Leonard & Braniff, 
241 PB. 158, 112 Ok 276. 


Pa.—O’Neiil v. O’Neill, 76 A. 26, 22% 
Pa, 334, 

Tenn.—Treadwell  v. 
Baxt. 20. 


Tex.—Tyler County State Bank v. 
Shivers, (Commn.App.) 6 S.W.(2d) 
LOS) [att (Civ. App.) 281 “Siw. 264]; 


205 N.W. 


McKeon, 7 


Spencer v. Pettit, (Civ.App.) 17 
(2d) 1102 [aff (Commn.App.) 34 
(2d) 798]. 

W.Va.—Raleigh County Court _v. 
Cottle, 94 S.E. 948, 81 W.Va. 469; 
Webb v. Bailey, 23 S.E. 644, 41 W.Va. 
463. ; 

Eng.—Patten v. Bond, 60 L.T.Rep. 
N.S. 583. 

41. U.S.—Van Allen v. Dorough, 
15 F.(2d) 940 [rev 14 F.(2d) 494]. 


Idaho.—Zohos v. Marefolos, 281 P. 
1114, 48 Idaho 291. 

Minn.—St. Paul Third Nat. Bank y. 
Stillwater, 30 N.W. 440, 36 Minn. 75. 


(Civ. App.) 
[aff (Commn.App.) 


S.W. 
S.W. 


Tex.—Spencer v. Pettit, 
17 S.W.(2d) 1102 
34 S.W.(2d) 798]. 


Eng.—Taylor v. Plumer, 
562, 105 Reprint 721; 
60 L.T.Rep.N.S. 583. 


[a] rust character clings to 
property or proceeds.—(1) ‘Whenever 
any property or fund in its original 
state has once been impressed with 
the character or nature of a trust, no 
Subsequent change of its original 
form or condition can deveSt it of its 
trust character, so long as-it is ca- 
pable of. being identified, and the 
beneficiary thereof may pursue’ and 
reclaim it, regardless of the’ form in- 
to which it may have been changed, 
provided it has not gone into the pos- 
session of a bona fide purchaser with- 
out notice.’ Pearce v. Dill, 48 N.B. 
788, 790, 149 Ind. 136. (2) “Property 
covered by a trust may always be 
reclaimed, wherever it may be found; 
and no change of its form, state or 
condition can relieve it from, or di- 
vest it of, the trust, or give to the 
agent or trustee by whom it is con- 
verted, or those who represent him in 
right, whether as executors, adminis- 
trators, assigns or purchasers, with 
notice and without consideration, any 
more valid claim in respect to it than 
they severally had before the change 
took place. It is of no consequence 
into what form different from the 
original the change may have wrought 
it—whether it be that of goods, chat- 
tels, notes, stock, or coin; for the 
product, as a substitute for the orig- 
inal thing, still follows the nature of 
the thing itself, so long as it can be 
ascertained to be such.’ Le Breton 
vy. Peirce, 2) Allen (Mass:) 8, 12113) 
“Property impressed with a trust re- 
tains its character in that regard in 
the hands of the trustee regardless 
of any change in form which leaves 
the identity of it in any legitimate 
sense discoverable, and also in the 
hands of any other person claiming 
under the trust, with notice of the 
trust, till such trust shall have been 
executed.” Harrigan y. Gilchrist, 99 
N.W. 909, 942, 121 Wis. 127. 

c. OR Sh So ven Dui 4 io @ibs 


Ai, OAKS WAS UL A ate, YS) (Renan 
288 EB. 168]; Darlington y. Turner; 


3 M.&S. 
Patten v. Bond, 


26 S.Ct. 630, 202 U.S. 195,950 nd. 
992 [rev 24 App.D.C. 5738]; Cook v. 
MINIS wel Se Will. Seca ecie Teme GiN BOSS 


Luster v. Martin, 58 F.(2d) 537 [cert 
den 53 S.Ct. 86]; Wells v. Fitzgerald, 
297 F. 586; Broatch v. Boysen, 175 F. 
702, 99 C.C.A. 278; Spokane y. Spo- 
kane First Nat. Bank, 68 F. 982, 16 
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trust attached to the property in its new form,*® 
for the product of the trust property follows the 
nature of the original thing itself.41 Thus the cestui 
que trust may generally claim, as subject to the trust, 
any proceeds which the trustee has received for the 
trust property,*? or any property into which the trus-_ 


C.C.A. 85; Piatt v. Oliver, 19 F.Cas. 
No. 11,116, 3 MeLean 27 [aff 3 How. 
333, 11 L.Ed. 622]; Veil v. Mitchel, 28 
E.Cas.No. 16,908, 4 Wash.C.C. 105. 
See Pennington v. Smith, 75 EF. 157 
[rev on other grounds 78 F. 399, 24 
C.c.A. 145] (holding that, where a 
sum in excess of the full amoant be- 
longing to the cestuis que trust has 
already been invested for them, equity 
will not award them the remainder of 
a sum in bank which is the proceeds 
of the trust property). 


Ala.—Dawvis v. Hendrix, 68 So. 863, 
192 Ala. 215; Culver v. Guyer, 29 So. 
779, 129 Ala. 602; Sanders v. Steele, 
26 So. 882, 124 Ala: 415; Secheerer v- 
Agee, 17 So. 610, 106 Ala. 139; Leh- 
man v. Lewis, 62 Ala. 129; Carleton 
vy. Rivers, 54 Ala. 467. 


Cal.—Noble v. Nable, 243 P. 439, 198 
Cal. 129.) 43% As. Ragl235 Sim On simave 
Bedell, 55 P. 3, 122 Cal, 341, 68 Am.S: 
R. 35; Haserot ‘vy. Keller, 228 P. 383, 
67 Cal.App. 659; Williams v. Wil- 
Iiamisy” 22S. Et: 5.08) 160) Cale Atpp snoors 
Taper vy: Bailey, 135) (Pe s97i5,) 22 eCars 
App. Ol. 


Conn.—Leake v. Watson, 20 A. 343, 
Degen 332, 18 Am.S.R. 270, 8 L.R,A. 

oO. 

Ga.—Spicer v. Spicer, 21 Ga. 200. 


Idaho.—-Zohos vy. Marefolos, 281 P. 
1114, 48 Idaho 291. 


Ill.—Bevans v. Murray, 96 N.B. 546, 
251 Ill. 603; Worrell v. Torrance, 89 
N.E. 693, 242 Ill. 64; Eltine v. Biggs- 
ville First Nat. Bank, 50 N.E. 1095, 
173 Ill. 368 [Laff 68 Ill.App. 204]; Hin- 
sey v. Supreme Lodge K. of P., 138 
Tll.App. 248 [aff 89 N.E. 728, 241 T11. 
384]. 


Ind.—Bundy v. Monticello, 84 Ind. 
119; Huffman v. Huffman, 73 Neb: 
1096, 35 Ind.App. 643. 


Iowa.—In re Aasheim’s Guardian- 
ship, 286 N.W. 49, 212 Iowa 1300; 
Frink v. Commercial Bank of Hm- 
metsburg, 191 IN. W. 513, 195° ftowa 
1011; Jacobs v. Jacobs, 104 N.W. 489, 
130 Iowa 10, 114 Am.S.R. 402. 


32 S.W. 
Lindsay v. Wil- 


Ky.—Traughber v. King, 
(2d) 8, 285 Ky. 658; 
liams, 2 Duv. 475; Williams v. Me- 
Clanahan, 3 Metc. 420; Williams v. 
Williams, 76 S.W. 418, 25 Ky.L. 836 
[mod on other grounds 77 S.W. 184, 
25 Ky.L. 1085]; Hillis v. Johnson, 4 
Ky.L. 991. 


See ae ae v. Hayes, 10 Gray 


Minn.—Klessig v. Lea, 196 N.W. 
655, 158° Minn. 14> St! Paul 7ihird 
Nat. Bank‘ v. Stillwater Gas Co., 30 
N.W. 440, 36 Minn. 75. 


Mo.—Longworth y. Kavanaugh, 228 
S.W. 83, 286 Mo. 545; Patterson y, 
Booth, 15 S.W. 548, 103 Mo. 402. 


N.H.—Jacques v. Manchester Coal 
Sel Cer Con OHVAG 952) iS INGEanstce 


N.J.—Stokes v. Burlington County 
Trust, Cor, ds. AL S63, co ING Ink Gaesio. 


}HMllicott v. Kuhl, 46 A. 945, 60 N.J.Eq. 


Bats 
269. 
N.Y.—Wendt v. Fischer, 154 N.B. 


303, 243 N.Y. 439; Falk v. Hoffman, 
135 N.B. 243, 233 N.Y. 199; Hammend 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


. App.Div. 932; 


‘trustee. 
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tee has invested or converted the trust property,*® 
or the proceeds thereof,** provided, of course, the 
property claimed can be identified as the product 
into which the trust property can be traced.*® 


wm ennock; =61 N.Y. 1457 
Seely, 150 N.Y.S. 66, 164 App.Div. 650; 
Frank vy. Firestone, 116 N.Y.S. 700, 132 
Grote v. Grote, 106 N. 
986, 121 App.Div. 841; De- Be- 
voise v. Sandford, Hoffm-Ch. 192. 
See Darragh v. Rowe, 96 N.Y.S. 666, 
109 App.Div. 560 (holding that, where 
a forged deed to land of which an 
intestate dies seized is made and 
recorded, and the grantee in the 
forged deed sells and conveys the 
land to another, investing the pro- 
ceeds of the sale in other land, an 
heir of the intestate can follow the 
land of which the intestate dies seiz- 
ed, as the title thereto is never di- 
vested from its rightful owner by 
the forged deed, put eannot follow 
the proceeds of the sale of such land 
into the land purchased with such 
proceeds). 


N.C.—Harris v. Seaboard Air Line 
Ry. Co., 130 S.E. 319, 190 N.C. 480, 49 
A.L.R. 1452; Gentry v. Gentry, 121 S. 
SDS LC RS INCOR 


Okl.—Richards vy. Lowery, 
335, 135 OK], 243. 


Or.—De Vol vy. Citizens’ Bank, 179 
P. 282 [reh den 181 P. 985, 92 Or. 606]. 


Pa.—O’Neill v. O’Neill, 76 A. 26, 
227i Pa. 334; Norris’. Appeal,."71. Pa. 
106; Miller v. Pearce, 6 Watts & S. 
97; Pierce v. McKeehan, 3 Watts & 
S. 280; Martin’s Estate, 11 Pa.Co. 245; 
Penn Lodge No. 105 K. of P. v. Chal- 
fant, 1 Chest.Co. 133. 


Tenn.—Hawthorne v. Brown, 3 
Sneed 462; Moffitt v..McDonald, 11 
Humphr. 457; Turner v. Petigrew, 6 
Humphr. 438. 


Tex.—Kennedy v. Baker, 59 Tex. 
150;. Andrews v. Brown, (Commun. 
App.) 10 S.W.(2d) 707 [aff (Civ. App.) 
283 S.W. 288]; Durham v. Scrivener, 
(Civ.App.) 259 S.W. 606 [aff (Commn. 
App.) 270 S.W. 161]; Alexander v. 
Hacris, ((ClvApp.) 2 254 Saws 46: 
Smith v. Green, (Civ.App.) 243 S.W. 
1006; Highsaw v. Head, (Civ.App.) 
202 S.W. 155 [aff (Commn.App.) 228 
Saws GL I; 


Utah.—Gay v. Young Men’s Consol. 
Co-op. Mercantile Inst., 107 P. 237, 37 
Utah 280; Thum v. Wolstenholme, 61 
BP. 53%, 24° Utah 446: 


Vt.—Mitchell v. Blanchard, 
98, 72 Vt. 9855 
12 Vt. 699. 


Va.—Sims v. Tyrer, 26 S.E. 508, 96 
Va. 5; Norfolk Overseers of Poor v. 
Commonwealth Bank, 2 Gratt. (43 
Va.) 544, 44 Am.D. 399; Chancellor v. 
Ashby, 2 Patt.&H. 26. 


W.Va.—Williams vy. McCarty, 95 S. 
#1638, 100) Soe 1565, 82) WaVa., 158: 
Marshall v. Hall, 26 S.E. 300, 42 W. 


Wass 


OM fiat 5 


FA 
Waterman vy. Cochran, 


Va. 641; Grinnan v. Edwards, 21 W. 
Va. 347. 

ee mee ee v. Burrell, 41 Wis. 
eee ne Murray, 57 L.T.Rep.N.S. 
Pyar Cne vy. Jackson, 13 Man. 
328. 


[a] Cestui takes product in condi- 
tion as held by trustee.—(1) A prod- 
uct consisting of chose in action 
against a third person is taken sub- 
ject to equities of the third person, 
for the cestui que trust takes the 
product in the ‘same condition in 
which it was in the hands of the 
Fidelity Trust Co. v. Federal 


Trust Co., 100 A. 615, 87 N.J.Eq. 550. 


TRUSTS 


The 


Seely v.](2) But the cestui ‘que trust may en- 


force a contract as the subject of the 
trust, although it is,illegal and unen- 
forceable in the hands of the trustee 
because entered into between him and 
the obligor with the purpose of de- 
frauding the cestui que trust. Chaves 
y. Myer 85 2. 233, 13UN2M, 368, 6. BR: 
ALN.SY 793% 


[b] Where trust property has been 
transferred to bona fide purchaser, 
the proceeds of the sale in the hands 
of the trustee remain impressed with 
the trust. Haserot v. Keller, 228 P: 
883, 67 Cal.App. 659; Andrews _v. 
Brown, (Tex.Commn.App.) 10 S.W. 
coe 707 ‘Laff’ (Civ.App.) 283 _S.W. 


AX WiS——Un Shiv, Carter, 30) S:Ct. 
Bale SOND Tew Sa aa Oy (4 Wels die 1 Oo), aang) 
Annas. sb 94 iia wl 72 By 1. 96. CA, 
587]; Oliver v. Piatt, 3 How. 33, 11 L. 
Ed. 622 [aff 19 F.Cas.No. 11,115, 2 Mc- 
Lean 267]; Dixon v: Hopkins, 56 EF. 
(24)° 7383" Vorlander v:.- Keyes, 1 -E. 
(2d) 67: Broatch v. Boysen, 175 F. 
702, 99 C.C.A. 278; Crawford County 
v.eStrawn, 157 FE. 49,84 C.C.A. 553; 15 
TR AYN. Si 1100" fimods 149) ue. (22915 
Weiss v. Haight, 152 F. 479; Craw- 
ford County v. Patterson, 149 F. 229. 


Ala.—Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; Howison v. Baird, 
40 So. 94, 145 Ala. 688; Thompson v. 
Hartline, 16 So. 711, 105 Ala. 263; Til- 
ford v. Torrey, 53 Ala. 120. 


Ariz.mJarvis v. Hammons, 
886, 890, 32 Ariz. 444, 456. 


Cal.—Lathrop v. Bampton, 31 Cal. 
17, 89 Am.D. 141; Bean v. Bean, 180 
P. 23, 39-Cal.App. 785. 


Colo.—Twombly v. Sauve, 187 P. 
524, 68,Colo. 62; Banks v. Rice, 45'P. 
515, 8 Colo.App. 217. 


Ga.—Stover v. Atlantic Ice & Coal 
Corporation, 113 S.E. 802, 154 Ga. 228. 


Ill.— Niland v. Kennedy, 147 N.E. 
117, 316 Ill. 253; Hinsey v. Supreme 
Lodge Knights of Pythias, 138- Ill. 
App. 248 [aff 89 N.H. 728, 241 Ill. 384]. 


Iowa.—Robinson y. Robinson, 22 
Iowa 427. 


Me.-—Camden Land Co. v. Lewis, 63 
A. 523, 101 Me. 78. 


Mass.—Springfield Inst. for Savings 
v. Copeland, 35 N.H. 1132, 160 Mass. 
380, 39 Am.S.R. 489; National Ma- 
haiwe Bank v. Barry, 125 Mass. 20; 
Bresnihan y. Sheehan, 125 Mass. 11. 


Mo.—Hynds v. Hynds, 202 S.Ww. 
387, 274 Mo. 123; Freéman v. Max- 
well, 170 S.W. 1150, 262 Mo. 13; Phil- 
lips v. Overfield, 13 S.w. 705, 100 Mo, 
466; Rieper vy. Rieper, (8) Mo. 352. 


Neb.—Lincoln vy, Morrison, 90 N.W. 
905, 64 Neb. 822, 57 L.R-A: 8853 Ne- 
braska Nat. Bank y. Johnson, 71 N.W. 
294, 51 Neb. 546; Tecumseh Nat. 
Bank v. Russell, 69 N.W. 768, 50 Neb. 
277. 


N.J. ames v. Aller, 57 A. 1091, 66 
NJHG, 693) SEillicott: vi Kohl, 46 VA: 
9455, 60) IN-UEHGS Soon 


N.Y.—Smith v. Van Ostrand, 64 N. 
Y. 278 [rey 3 Hun 450, 5 Thomps.&C. 
664]; Frank v. Firestone, 116 N.Y.S. 
700, 132 App.Div. 932. 


Ohio.—Second Nat. Bank y. Hoblit, 
179 Ni. 812, 41 OhioApp. 126. 


Okl.—Hdwards vy. Edwards, 233 P. 
477, 108 Okl. 98; Goldrick v. Roxana 
Petroleum Co. W06 B.-932,-74 OK1,_55. 


S.C.—Menude y. Delaire, 2 S.C.Hq. 


259) RP: 
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mere fact that the trustee had possession of trust 
funds at a time when he purchased property is 1n- 
sufficient to trace the trust funds into the property 
so purchased,*® and the cestui que trust, of course, 


564. 


Tex.—Kennedy v. Baker, 59 Tex. 
150; First State Bank of Ellinger v. 
Zelesky, (Civ.App.) 262 S.W. 190. See 
Saylor v. Saylor, (Civ.App.) 20 S.W. 
(2d) 229 (recognizing rule). 


Wis.—Whalen y. Schumacher, 
N.W. 169, 176 Wis. 441. 

Eng:—Frith v. Cartland, 2-Hem.& 
Mi 41%, V1. Reprint 1525. 


Ont.—Neilil v. Neill, 19 Ont.W.N: 
469; Merchants Express Co. v. Mor- 
ton, 15 Grant Ch. 274. 


Property purchased with mingled 
funds see infra § 902. 


187 


44, Cal.—Noble v. Noble, 243 P. 
439, 198 Cal. 129, 43° A. E.R. 1235. 
Ill.— Harrison v. Tierney, 98 N.H, 


523, 254 HiLe2i sVWiorrell wastorrance: 
89 N.B. 693, 242 Ill. 64. 


Ind.—Rickes v. Rickes, 
486, 81 Ind.App. 533 
Iowa.—Schwanz v. Farmers’ Co-op. 


Co. of Lorimor, 214 N.W. 491, 204 
Iowa 12738, 55 A.L.R. 644. 


Ky.—McCormick vy. McCormick’s 
Adm’r, 121 S.W. 450. 


Me.—-Camden Land Co. v. 
63-A. 523, 101 Me. 78. 


Minn.—St. Paul Third Nat. Bank v. 
Stillwater, 30 N.W. 440, 36 Minn. 75. 


141 N.E. 


Lewis, 


N.Y.—Sinclair v. Purdy, 139 N.B. 
255, sao) UN Names 
Tex.—Boerner v. Cicero Smith 


Lumber Co., (Civ. App.) 293 S.W. 632 
[rev on other ground (Commn.App.) 
298 S.W. 545]; Highsaw v. Head, 
(Civ.App.) 202 S.W. 155 [aff (Commn. 
App.) 228 S.W. 561]. 


Va.—Warwick  v. 
Gratt. (72 Va.) 70. 


45. U.S.—Veil v. Mitchell, 28 F. 
Cas.No, 16,908, 4 Wash.C.C. 105. 2 


Ill.— Union Nat. Bank v. Goetz, 35 
TM.App: .396 aff 27 N.H. 907, 1380) 
127%, 32 Am:S UR. 119)s* Wilson, va isa 
by, 88 Ill. 566; Richelieu Hotel Co. v. 
Miller, 50 Ill.App. 390. 


Ky.—Ellis v. Johnson, 4 Ky.L. 991. 

Mo.—Mills v. Post, 7’ Mo.App. 519 
[aff 76 Mo. 426]. 

N.Y.—Ferris v. Van Vechten, 73 N 
Yin 13s 

N.D.—Northern Dakota El. 
Clark, 53 N.W. 175, 3 N.D. 26. 


Pa.—O’Neill v, O’Neill, 76 A. 26, 227 
Pa. 334; Farrell’s Hstate, 17 .Pa.Su- 
per. 240. 


Tenn.—Moffitt v. 
Humphr, 457. 


W.Va.—Marshall v. Hall, 
300, 42 W.Va. 641. 
Wis.—Burnham v. Barth, 62 N.W. 
96, 89 Wis. 362. 
Hns.——Perry Vv.) Phelips, dvavies.dn. 
178, 34 Reprint 67; Jopp v. Johnston, 
6 (Ct.Sess.) 1028. 

Soe gt ap ce v. Jackson, 13 Man. 
328 

46. Mitchell v.. Dunn, 294 P. 386, 


Warwick, 31 


COr vs 


MeDonald, 11 


26 S.E. 


211 Cal. 129; Phillips -v.. Overfield, 13 
De Wi. 21 OD, 100 Mo. 466; Ferris v. Van 
Vechten, 73) NOY. J 13 3 Jolnston ize 


Bee, 100 S.H. 486, 84 W.Va. 532, 7 A. 
LR. 252. 


[a] No presumption arises from 
an investment alone that it was made 
with trust funds. Ferris v, Van 
Vechten, 73 N.Y. 118. 
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has no claim to property purchased by the trustee 
before the trust funds came into his hands.47 Gen- 
erally the use of trust property to secure*® or satis- 
fy*® debts ineurred to enable the trustee to purchase 
property does entitle the cestui que trust to a trust 
in the property purchased with the borrowed mon- 
ey. Although a resulting trust will not be created 
where one person’s money is used to pay for prop- 
erty conveyed to another, unless the money is paid 
before or contemporaneous with the purchase,®° 
where trust funds are used to pay for property, and 
can be traced into the same, it is not essential to 
the cestui que trust’s right to charge the property 
with the trust that the payment be made before or 
contemporaneously with the purchase.®? 


Trust money.®? If the cestui que trust can show 
that the money has in fact gone into such property, 
trust money can be followed into any other form 
of property into which it has been converted by the 
trustee, for it is no longer the law that money can- 
not be traced because it has no earmark.®* 


[§ 892] b. Substitutes for Original Property. 


47. Smith v. Manning, 116 S.E. 813, 
155 Ga. 209. 


TRUSTS 


Thompson, 128 P. 1120, 88 Kan. 461. 
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Where the trust property has been completely dis- 
sipated or lost so that it can no longer be followed 
or recovered, but the trustee subsequently sets aside 
other property as a substitute therefor, the cestui 
que trust may follow, and have the trust attached 
to, the substitute property. We 


[§ 893] c. Appreciation or Profits of Product or 
Investment.®> If the cestui que trust elects to take 
the product of trust property as his own,*® he is 
generally not limited to the value of the original 
trust property, but is entitled to all fruits, gains, 
or profits of the new property,°’ except in so far as 
the increase in value is due to labor or expenditure 
of the trustee;®°8 but even in the latter case the 
trustee is entitled to no charge for the value of his 
services in wrongfully disposing of the trust prop- 
erty.>® = 


[§ 894] d. Specific Types of Property—(1) Bank 
Accounts.®° When trust money has been deposited 
in a bank, the trust attaches to the account or debt 
created by the deposit, which the cestui que trust 
may enforce,* as long as the fund remains unwith- 


Liabilities of bank for paying out of 
deposited trust funds see Banks and 


48. McMillan vy. McMillan, 218 Ala. 
559, 119 So. 676. —But. see Bryan v. 
Prescott, 207 P. 1028, 57 Cal.App. 779 
(allowing trust to be attached to prop- 
erty purchased with a loan obtained 
by mortgaging the trust property). 


49. Red Bud Realty Co. v. South, 
131 S.W. 340, 96 Ark. 281; Jaffe v. 
Weld, 132 N.Y.S. 505 faff 133 N.Y.S. 
1127, 149 App.Div. 942]. 


50. See supra § 161. 


51. Haney v. Legg, 30 So. 34, 129 
Ala. 619, 87 Am.S.R. 81; Lehman v. 
Lewis, 62 Ala. 129; Preston v. Mc- 
Millan, 58 Ala. 84; American Agr. 
Chemical Co. v. Robertson, 172 N.E. 
871, 273 Mass. 66; Meagher v. Har- 
rington, 254 PRP. 4382, 78 Mont. 457; 
Webb v. Bailey, 23 S.E. 644, 41 W.Va. 
463. 


52. Recovery of trust money from 
creditors of trustee see infra § 923. 


5S. U.S.—Dow v. Berry, 18 F. 121. 


Mass.—Lowe v. Jones, 78 N.E. 402, 
192 Mass. 94, 6 L.R.A.N.S. 487, 116 
Am.S.R. 225, 7 Ann.Cas. 551. 


N.Y.—Helmers v. Stegman, 14 N.Y. 
St. 497. 


Wis.—Truelsch v. Northwestern 
Mut. Life Ins. Co., 202 N.W. 352, 186 
Wis. 239, 38) A.L.R, 914. 


Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


Contra Stetson vy. Gurney, 17 La. 
2 


Commingling of trust money see in- 
fra § 900. 


54. U.S.—Cook vy. Tullis, 18 Wall. 
332, 21 L.Ed. 933; China Fire Ins. Co. 
Ve Davis, 50 EH¢2d) 389, 76) AUR: 
1259 [cert den 52 S.Ct. 26, b84 U.S. 658, 
76 L.Ed. 558]; Smith v. Lynch, 288 F. 
552 [aff sub nom. Beaver Boards Co. 
v. Imbrie & Co., 282 F. 654]. 


Cal.—Mitchell v. Dunn, 294 P. 386, 
Puna wel aO., 

Fla.—.Jackson v. Jackson, 86 So. 510, 
80 Fla. 557. 

Ind.—Bundy v. Monticello, 84 Ind. 
3 UTS), 

Kan.—State 


Savings Bank Vv. 


Ky.—Graham’s Adm’r vy. English, 
169 S.W. 836, 160 Ky. 375. 


N.Y.—Cohnfeld v. Tanenbaum, 68 
N.E. 141, 176 N.Y. 126, 98 Am.S.R. 653; 
Beker v. New York Nat. Exch. Bank, 
2 N.E. 452, 100 N.Y. 31, 16 Abb.N.Cas. 
458, 53 Am.R. 150; Van Alen v: Ameri- 
Prane o Bank, 52 N.Y. 1 [aff 3 Lans. 

ade 


55. Profits on property purchased 
epee with trust funds see infra 


Right to proceeds of insurance see 
infra § 895. 


56. Right to elect between lien and 
ownership see infra § 907. 


57. U.S.—Oliver v. Piatt, 3 How. 
333, 11 L.Ed. 622 [aff 19 EF.Cas. No. 
11,115, 2 McLean 267]; Kemp v. El- 
mer Co., 56 F.(2d) 657; Vorlander v. 
Keyes, 1 B.(2d) 67. 


Ala.—Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; Malone v. Kelley, 
54 Ala. 532. 


Aerie es v. Stafford, 50 Miss. 


Mo.—BPlliott v. Landis Mach. Co., 
236 Mo. 546, 139 S.W. 356. 


N.J.—Bohle v. Hasselbroch, 51 A. 
508, 64 N.J.Eq. 334, 61 L.R.A. 323 [rev 
48 A. 916, 61 N.J.Eq. 470]; Shaler v. 
Trowbridge, 28 N.J.Eq. 595. 


Tenn.—-Wilkinson y. Wilkinson, 1 
Head 305. 


GON how ced v. Pettit, (Commn. 
p.) 2 S.W.(2d) 422 [rev (Civ.App.) 
ee. S.W. 779 il 


58. Piatt v. Oliver, 19 F.Cas.No. 
11,116, 3 McLean 27 [aff 3 How. 333. 
11 L.Ed. 622]. 


59. Spencer v. Pettit, (Tex.Commn. 
App.) 2 S.W.(2d) 422 [rev (Civ.App.) 
268 S.W. 779]. 


60. Cross references: 


Commingling of trust funds in private 
account of trustee see infra § 900. 


Deposits for specific purposes see 
Banks and Banking § 307. 
Deposits of trust funds as creating 


general deposit see Banks and Bank- 
ing §§ 308, 309. 


Banking § 333. 


On whose order deposit of trust funds 
ote paid see Banks and Banking 
9 


Special deposits see Banks and Bank- 
ing § 306. 


61. U.S.—Central Nat. Bank v. 
Connecticut Mut. L. Ins. Co., 104 U.S. 
54, 26 L.Ed. 693; Weiss v. Haight & 
BECO. 1 oars Coe 


Cal.—Elizalde vy. Elizalde, 66 P. 367, 
(0 PP 861, 23t Cal6e4: 


Ill.— Woodhouse y. Crandall, 64 N.E. 
292, 197 Ill. 104, 58 L.R.A. 385. 


Iowa.—Re Maxwell, 50 N.W. 56, 83 
Iowa 590. 


Me. —Cushman v. Goodwin, 50 A. 50, 
95 Me. 353. 


Md.—Drovers’ & M. Nat. Bank v. 
Roller, 37 A. 30, 85 Md. 495, 60 Am.S. 
R. 344, 36 L.R.A. 767. 


Mass.—Moore vy. O’Hare, 112 N.E. 
863, 224 Mass. 283. 


Minn.—St. Paul Third Nat. Bank v. 
Stillwater Gas Co., 30 N.W. 440, 36 
Minn. 75. 


N.T.—Fllicott v. Kuhl, 46 A. 945, 60 
N.J.Eq. 333. ; 


N.Y.—Importers, ete., Nat. Bank v. 
Peters, 1230N.Y-72 72) Sb Nana 319s 


Nepre ee v. Foy, 78 Am.D. 236, 
59 N.C. x ‘ specs 


Ohio. ag ae Express Co. v. 
Hough, 3 Ohio S.&C.P. 169, 3 Ohio N. 


Pa.—Farmers’ & M. Nat. Bank vy. 
King) 57 Pa. 202: 598ivAm: D215: 


R.I.—Hungerford v. Soha omer A. 
650, 48 R.I. 124, 12 A.L.R. 104 


S.C.—Wulbern y. Timmons, in S.E. 
568, 55 S.C... 456. 


Tex.—Baber vy. Galbraith, (Civ. 
App.) 186 S.W. 345, 348 [quot Cycill; 
Interstate Nat. Bank v. Claxton, (Civ. 
»App.) 77 S.W. 44 [rev on other 
grounds 80 S.W. 604, 97 Tex. 569, 104 
Am.S.R. 885, 65 L.R.A. 82 0}. 


Wis.—Boyle v. Northwestern Nat. 
Bank, 103 N.+7. 1123, 104 N.W. 917, 
125 Wis. 498, 1 L.R.A.N.S. 1110, 110 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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drawn;*? and if the bank,** or a third person,** 
with notice of the trust receives money from the ac- 
count, as the private property of the trustee, it may 
be recovered from the bank or the third person by 


the cestui que trust. 


[§ 895] (2) Insurance.*® 


plied funds, but he is entitled to 


the policy in the proportion that the payments made 


Am.S.R. 844. 


Eng.—In re Hallett, 13 Ch.D. 696; 
Comite des Assureurs Maritimes v. 
Standard Bank of South Africa, Cab. 
& EB. 87. 

hata ee ae v. Lawlor, 43 N.B. 
426. 


se Stetson v. Gurney, 17 La. 


See also cases infra § 900 note 89. 


[a] Deposit as trustee.—Where a 
person deposits money in his own 
name as trustee to an amount not ex- 
ceeding the sum he is chargeable with 
as trustee, and which amount is not 
identified or accounted for by him, 
the law presumes, in the absence of 
any evidence to the contrary, that the 
money deposited consists of property 
originally belonging to the trust 
funds, or that the deposit constitutes 
a fund substituted for trust funds 
taken; and this presumption is effec- 
tive not only as against the depositor, 
but also as against the depositary, 
unless he is a bona fide depositary 
without notice. Jeffray v. Towar, 53 
A. 182, 63 N.J.Eq. 530. 


{b] Trust character not changed 
by deposit.—‘‘The depositing of trust 
money in a bank. although it creates 
the relation of debtor and creditor be- 
tween the bank and the depositor, does 
not change its character, or relieve the 
deposit from the trust. It is not the 
identity of the form, but the substan- 
tial identity of the fund itself, which 
is the important thing.’ St. Paul 
Third Nat. Bank v. Stillwater Gas 
Co., 30 N.W. 440, 441, 36 Minn. 74. 


‘62. Chamberlain v. Chamberlain 
Banking House, 4 Neb. (Unoff.) 278, 
93 N.W. 1021. 


és. U.S.—Central Nat. Bank v. 
Connecticut Mut. L. Ins. Co., 104 U.S. 
54, 26 L.Ed. 693; Alexander v. Secu- 
rity Bank & Trust Co., 273 F. 258 [aff 
288 EF. 317]. , 


Ill.—Live Stock Exchange y. State 
Bank of Roseville, 249 Il].App. 44. 


Ind.—Bundy v. Monticello, 84 Ind. 
LEO: / 


Iowa.—Cable v. Iowa State Sav. 
Bank, 194 N.W. 957, 197 N.W. 434, 197 
Iowa 393, 31 A.L.R. 748. 


Ky.—Columbia Finance, etc., Co. v. 
First Nat. Bank, 76 S.W. 156, 116 Ky. 
364, 25 Ky.L. 561; Farmers’, etc., Bank 
v. Fidelity, etc, Co., 56 S.W. 671, 108 
Ky. 384, 22 Ky.l. 22. 

Me.—First Nat. Bank vy. Eastern 
Trust & Banking Co., 79 A. 4, 108 Me. 
Nos 

Mass.—Tingley v. North Middlesex 
pe ev ds Bank, 165 N.E. 119, 266 Mass. 
337. 


Mo.—Moore y. First Nat. Bank, 135 


Where trust funds 
have been misapplied to pay premiums for a life 
insurance policy, they may be followed into the pol- 
icy,°® and it is generally held, in accordance with 
the rule that the cestui que trust is entitled to the 
benefit of any gains or profits of property into which 
trust property has gone,°®* that the cestui que trust’s 
recovery is not limited to the amount of the misap- 


TRUSTS 


the proceeds of 


S.W. 1005, 154 Mo.App. 516; Mayer v. 
Citizens’ Bank, 86 Mo.App. 422. 


N.J.—Jeffray v. Towar, 53 A. 182, 
63 N.J.Eq. 530. 


N.Y.—Baker v. New York Nat. 
Exch. Bank, 2 N.E. 452, 100 N.Y. 31, 16 
Abb.N.Cas. 458, 53 Am.R. 150; Powell 
v. Freeport Bank, 193 N.Y.S. 100, 200 
App.Div. 432. 


Okl.—Fidelity National Bank of Ok- 
lahoma City v. Copeland, 280 P. 273, 
138 Okl. 19; Fidelity & Deposit Co. of 
pernland v. Rankin, 124 P. 71, 33 Okl. 


Pa.—Pennsylvania Co. for Insur- 
ances on Lives and Granting Annui- 
ties v. Ninth Bank & Trust Co., 158 
A. 251, 306 Pa. 148. 


Tex.—lInterstate Nat. Bank v. Clax- 
ton, 80 S.W. 604, 97 Tex. 569, 104 Am. 
S.R. 885, 65 L.R.A. 820 [rev (Civ.App.) 
77 S.W. 44]; Merchants’ Nat. Bank v. 
Phillip, ete., Mach. Co., 39 S.W. 217, 
15 Tex.Civ.App. 159. 

Wis.—Boyle v. Northwestern Nat, 
Bank, 103 N.W. 11238, 104 N.W. 917, 125 
aan 498, 110 Am.S.R. 844, 1 L.R.A.N.S. 

110. 


Eng.—Ex p. Kingston, L.R. 6 Ch. 


632; Faxton v. Manchester, etc., 
Banking Co., 44 L.T.Rep.N.S. 406. See 
McMahon Vv. Fetherstonebaugh, 


[1895] 1 Ir. 88 (holding that, if the 
bank has no notice of the character 
of the funds deposited in the trustee’s 
private account, it may apply them to 
his individual debts). 


Newfoundl.—Berteau v. 
Newfoundl. 53. 


See Cocke’s Adm’r v. Loyall, 143 S.E. 
881, 150 Va. 336 (recognizing rule). 


Application, of deposit affected with 
trust to debt of denositor see Banks 
and Banking § 358%. 


64. In re Aasheim’s Guardianship, 
236 N.W. 49, 212 Iowa 1300; Basshor 
Co. v. Carrington, 65 A. 360, 104 Md. 
606; St. Paul Third Nat. Bank v. Still- 
water Gas Co., 30 N.W. 440, 36 Minn. 
75; Cohnfield vy. Tanenbaum, 68 N.E. 
ae Os Nae e On HOS), SAI Sri Obes 
National City Bank of New York v. 
Waggoner, 248 N.Y.S. 299, 280 App. 


Jillard, 8 


Div. 88 [aff 175 N.E. 298, 255 N.Y. 
527]. 
{a] Certification by the bank, of 


checks used to pay the third person, 
does not prevent fund from being 
traced into the hands of the drawee. 
National City Bank of New York v. 
Waggoner, 243 N.Y.S. 299, 230 App. 
Div. 88 [aff 175 N.E. 298, 255 N.Y. 
527). 

Recovery from third persons gener. 
ally see infra § 910. 


65. Right of owner of embezzled 
funds used to pay life insurance pre- 
miums see Life Insurance § 355. 
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from the trust funds bore to the total premiums 
paid;°* and the cestui que trust may recover the 
entire proceeds where all the premiums have been 
paid with trust funds.®® 


[§ 896] (8) Mortgages. 
has been wrongfully used to discharge,’° or has been 
invested in, a mortgage,’! the cestui que trust is 
entitled, in equity, to enforce the security interest 
of the mortgagee; but he acquires no ownership or 
interest in the property beyond the security inter- 
est for the amount of the debt.’ 


[§ 897] (4) Real Estate. 
frauds was at one time thought to bar the claim of 
the cestui que trust to land acquired by the misuse 
of trust funds,’* it is now well settled that, where 


Where trust property 


While the statute of 


66. See cases infra notes 68, 69. 
67. See supra § 898. 
€3. Wendell P. Colton Co. v. New 


York & Cuba Mail S. S. Co., 27 F.(2d) 
657 [cert den 49 S.Ct. 176, 278 U.S. 651, 
73 L.Ed. 562]; Vorlander v. Keyes, 1 
F.(2d) 67; Massachusetts Bonding & 
Ins. Co. v. Josselyn, 194 N.W. 548, 224 
Mich, 159: Dayton v. Claflin Co., 19 
App.Div. 120; Truelsch v. Northwest- 
ern Mut. Life Ins. Co., 202 N.W.-352;, 
186 Wis. 239, 38 A.L.R. 914 [appr and 
foll Holmes v. Gilman, 24 N.E. 205, 138 
N.Y. 369, 20 LR.A. 566, 34 Am.S.R. 
463. 20 Abb.N.Cas. 213]. See Brom'ey 
v. Cleveland, ete., R. Co., 79 N.W. 741, 
103 Wis. 562 (indicating a disposition 
to follow Holmes v. Gilman, supra, 
but holding that plaintiff failed to 
show that the trust money was used 
to pav the insurance premiums). But 
see Thum v. Wolstenholme, 61 P. 540, 
21 Utah 467 (limiting recovery to the 
amount of trust money misapplied to 
pay premiums with interest). g 


[a] Sta*tntcry exemption of pro- 
ceeds payable to wife of insured does 
not prevent cestui que trust from 
claiming portion of proceeds from life 
insurance policy on life of the trustee 
in favor of his wife where the pre- 
miums were partially prid for with 
trust funds. Massachusetts Bonding, 
etc., Co. v. Josselyn, 194 N.W. 548, 224 
Mich. 159. 


69. Shaler v. Trowbridge, 28 N..J. 
Fa. 595; Holmes vy. Gilman, 34 N.E. 
205, 1388 N.Y. 369, 34 Am.S.R. 4738, 20 
L.R.A. 566, 20 Abb.N.Cas. 213. 


70. U.S.—Primeau v. Granfield, 184 
F. 480; In re MacDougall, 175 F. 400. 


N.J.—Ordway Building & Loan 
Ass’n v. Moeck, 151 A. 126, 106 N.J. 
Eq. 425. 


Pa.—Drie County v. Lamberton, 147 
A. 86, 297 Pa. 406. 


Va.—Warwick v. Warwick, 31 Gratt. 
(72 Va.) 70. 


Wis.—Whalen v. Schumacher, 187 
N.W. 169, 176 Wis. 441. 


Eng.—Patten v. Bond, 60 L.T.Rep. 
N.S. 583. ; 


[a] Equity will strike off satisfac- 
tion, of mortgage, and reinstate it for 
the benefit of the cestui que trust, 
where it has been wrongfully paid off 
with trust funds. Erie County y. 
Lamberton, 147 A. 86, 297 Pa. 406. 


71. Mandel v. Siverly, 238 N.W. 596, 
213 Iowa 109; Chaves v. Myer, 85 P. 
233, 138 N.M. 368, 6 L.R.A.N.S. 793. 


72. Primeau v. Granfield, 184 F, 
480; Buist v. Williams, 70 S.E. 817, 
88 S.C. 252; McDevitt v. Frantz, 8 S. 
E. 642, 85 Va. 740. 


73. Kirk v. Webb, Prec.Ch. 84, 24 
Reprint 41. 
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trust funds have been used to purchase real estate, 
the cestui que trust may claim the real estate as 
subject to the trust,7* and this rule applies, although 
there is a statutory provision against resulting trusts 
where a deed is made to one person, and the consid- 
eration paid by another,*® or although the land is 
a homestead, which is ordinarily exempt from the 


payment of debts.7® 


[§ 898] (5) Business and Stock in Trade. Where 
trust funds have been invested in a business and 
stock in trade, it is sufficient identification to point 
out the business as an entity without showing that 
the stock and changing parts remain the same;*7 
for the integrity and identity of a stock of goods, as 
such, remain, so that it may be followed by the ces- 
tui que trust, although it is depleted by sales and 


74. U.S.—Small v. Hockinsmith, 48 
So. 541, 158 Ala. 234. 

Ark.—Shelton v. Lewis, 27 Ark. 190. 

Tll.—Maher v. Aldrich, 68 N.E. 810, 
205 Ill. 242; Breit v. Yeaton, 101 Ill. 
242. 

Ind.—Clifford v. Farmer, 79 Ind. 
529; Gifford v. Bennett, 75 Ind. 528; 
Pugh v. Pugh, 9 Ind. 132. 

Iowa.—Jones v. Nicholas, 130 N.W. 
125, 151 Iowa 362; Robinson y. Robin- 
son, 22 Iowa 427. 

Kan.—Reeves v. Pierce, 67 P. 1108, 
64 Kan. 502. 


Ky.—McCormick v. McCormick, 121 


S.W. 450; Brothers v. Porter, 6 B. 
Mon. 106; Ellis v. Johnson, 12 Ky. 
Op. 163. 


Me.—Camden Land Co. v. Lewis, 63 
A. 523, 101 Me. 78; Cobb v. Knight, 74 
Me. 253. 

Mass.—Morin vy. Kirkland, 115 N.E. 
414, 226 Mass. 345. 


Miss.—Morrison vy. Kinstra, 55 Miss. 
uN 


Mo.—Freeman v. Maxwell, 170 S.W. 
1150, 262 Mo. 13; Huetteman v. Vies- 
selmann, 48 Mo.App. 582. 


Neb.—Tarnow v. Carmichael, 116 N. 
W. 1031, 82 Neb. 1. 

N.J.—Stokes v. Burlington County 
Trust Co. 108 A. 863,090 IN. J.Eig. 3:93 
Arnold v. Robins, 5 A. 173, 40 N.J.Eq. 
723. 

N.Y.—Ferris v. Van Vechten, 73 N. 
Y. 113 [rev 9 Hun 12]. 


N.C.—Statesville Bank v. Simonton, 
86 N.C. 187. 


N.D.—Berry v. Evendon, 103 N.W. 
(48, 14: N.D. 1. 


Pa.—Drie County v. Lamberton, 147 
A. 86, 297 Pa. 406; Potter v. Hoppin, 
10 Phila. 396. 


Tenn.—Aiken vy. Taylor, 
62 S.W. 200; Lee v. Johnson, 
App.) 53 S.W. 183. 


Va.— Warwick v. Warwick, 31 Gratt. 
(72 Va.) 70. 


Wash.—Redfield v. Johnson, 291 P. 
1077, 159 Wash. 39. 


W.Va.—Crumrine v. Crumrine, 40 
S.E. 341, 50 W.Va. 226, 88 Am.S.R. 859; 
Webb v. Bailey, 23 S.E. 644, 41 W.Va. 
463. _ 
Eng.—Lane vy. Dighton, Ambl. 409, 
27 Reprint 274; Mathias v. Mathias, 
8 Smale&G. 552, 65 Reprint 777; 
Lench v. Lench, 10 Ves.Jr. 511, 32 Re- 
print 943. 

fa] Attempt to declare different 


trust.—No declaration in the deed to 
ee 


(Ch. App.) 
«Ch; 


TRUSTS 


to the trust.7® 


replenished. by purchases from time to time.7® 
the trustee uses trust money with his own in e¢ar- 
rying on his business and replenishing his stock of 
goods, the trust fund will be regarded as invested 
in the business as a whole and it may be subjected 
Where misappropriated trust funds 
constitute the only moneys invested in a corporation, 
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fs 


the entire property of the corporation with its rents 


the trustee of property purchased 
with trust funds can impress the 
property with a different trust than 
that in favor of the cestui que trust. 
Breit v. Yeaton, 101 Ill. 242. 


[b] Werhal trust in personalty 
traceable into realty.—Where a ver- 
bal trust in personal property is cre- 
ated by parol, it may be followed into 
real estate in which the trustee has 
invested it. Maher v. Aldrich, 68 N. 
BE. 810, 205 Ill, 242. 


[c] Payment of trust money on 
executory contract to purchase land 
entitles the cestui que trust to an in- 
terest in the purchase. Brothers v. 
Porter, 6 B.Mon. (Ky.) 106. 


75. Fordsville v. Postal, 88 S.W. 
1065, 121 Ky. 67, 28 Ky.L. 37, 123 Am. 
S.R. 184. 


[a] Reason for rule.—‘“This stat- 
ute was not intended to affect the 
equitable doctrine that equity would 
follow a fund and compel restitution 
as long as it could be identified and 
followed. It was not the aim of the 
statute to enable one person to keep 
the money of another, and thus be en- 
riched at his expense, simply because, 
instead of holding the money in spe- 
cie, he has invested it in a tract of 
Jland. The true owner of a fund may 
in equity pursue it, where it is clearly 
identified, equally whether it has been 
transmuted by the holder into per- 
sonalty or realty.” Fordsville v. Pos- 
tal, 88 S.W. 1065, 1067, 121 Ky. 67, 28 
Ky.L. 37, 123 Am.S.R. 184. 


76. American Ry. Express Co. v. 
Houle, 210 N.W. 889, 169 Minn. 209, 48 
A.L.R. 1266; Smith v. Green, (Tex. 
Civ.App.) 243 S.W. 1006. 


77. Byrne v. McGrath, 62 P. 559, 
130 Cal. 316, 80 Am.S.R. 127. 


78. Van Allen v. Dorough, 15 F. 
(2d) 940 [rev 14 F.(2d) 494]. 


Cestui’s right to substitutes for 
original property see supra § 892. 


79, Banks v. Rice, 45 P. 515, 8 Colo. 
App: 217. 


80. Kemp .v. Elmer Co., 56 F.(2d) 
657. 

81. Mingling trust funds or prop- 
erty by executor or administrator see 
Executors and Administrators § 572. 


82. U.S.—Equitable Trust Co. ‘of 
New York v. Connecticut Brass & 
Mfg. Corporation, 290 F. 712; Mercan- 
tile Trust Co. v. St. Louis, ete., R. Co., 
99 F. 485. 


Ala.—Hanover Nat. Bank of New 
York v. Thomas, 117 So. 42, 217 Ala. 
494, 


Cal.—Gunter v. Janes, 9 Cal. 643. 


and profits is recoverable by the cestui que trust.*°? 


[§ 899] e. Commingling of Trust Funds or Prop- 
erty®!—(1) In General—(a) General Rules. 
general rule the cestui que trust’s equitable right of 
recovery is not destroyed by reason of the fact that 
the trustee has so. commingled the trust property 
with his own property that it is impossible particu- 
larly to identify the trust property;°? for, unless 


As a 


Del.— Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256. 


Ga.—Alspaugh v. Adams, 5 §.E. 496, 
80 Ga. 345. 


Ill. Halle v. National Park Bank, 
Up ae 727, 140 Ill. 413 [aff 41 Ill.App. 

Ind.—Continental Nat. Bank of In- 
dianapolis vy. McClure, 111 N.E. 191, 
60 Ind.App. 558. 


Kan.—Hubbard v. Alamo Irr., etc., 


Co., 36 P. 1053, 37 B. 625, 53 Kan. 637. 


Me.—Cushman y. Goodwin, 50 A. 50, 
95 Me. 353. 


Mass.—Hewitt v. Hayes, 91 N.E. 
332, 205 Mass. 356, 1837 Am.S.R. 448. 


Miss.—Morrison vy. Kinstra, 55 Miss. 


. 


Mo.—Mann vy. Bank of Greenfield, 
46 S.W.(2d) 874; Clay v. Walker, 
(App.) 6 S.W.(2d) 961. 


N.Y.—Brown v. Spohr, 73 N.E. 14, 
180 N.Y. 201; Richardson v. Calkins, 
82 N.Y. 624 mem; Van Alen v. Ameri- 
can Nat. Bank, 52 N.Y. 1 [aff 3 Lans. 
517]; Seaward vy. Davis, 117 N.¥.S: 
468, 133 App.Div. 191 [appeal gr 119 
N.Y.S. 1144, 136 App.Div. 890, and mod 
on other grounds 91 N.E. 1107, 198 N. 
Y. 415]; Putnam y. Lincoln Safe De- 
posit Co., 104, N.Y.S. 4, 118 App- Div. 
468 [mod 100 N.Y.S. 101, 49 Mise. 578, 
and rey on other grounds 83 N.E. 789, 
19LSN-Y., 16613. Blair av. alll 63 NeYes: 
670, 50 App.Div. 33 [aff 59 N.E. 1119, 
165 N.Y. 672]; People v. Levitt, 260 
N.Y.S. 458, 145 Mise. 621; Crozier v. 
U.S. Steel Corporation, 259 N.Y.S. 240, 
144 Misc. 727 [aff 258 N.Y.S. 1035]. 

Or.—In re State Bank of Portland, 
222 BP: 740; 110/0Or. 61. 


Pa.—In re Vosburgh’s Estate, 123 
A. 813, 279 Pa. 329. 


S.D.—Gordon vy. Krovig, 227 N.W. 
568, 56 S.D, 134. 


8 

Eng.—Waite v. Whorwood, 2 Atk. 
159, 26 Reprint 500; Frith v. Cartland, 
2 Hem.&M. 417, 71 Reprint 525. 


Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


[a] Doctrine judicially stated.— 
“It is now the settled doctrine that 
commingling a trust fund with the 
private funds of the trustee does not 
destroy the right of the cestui que 
trust to follow it. The commingling 
being wrong, the entire fund is im- 
pressed with the trust; and, as long 
as an amount equal to the trust fund 
remains in the commingled mass, the 


Same, and all of it, to the extent of | 


the trust fund, will be made to re- 
spond to the claim of the cestui que 
trust. This last-mentioned rule is in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the trust property is such that it can be ascertained 
and separated from the rest,®* the entire commingled 
fund or property will be treated as subject to the 
trust,°* to the extent necessary to make good the 
claim of the cestui que trust to funds traced to, and 
still found commingled in, the common fund,*® 
cept in so far as the trustee may be able to distin- 
guish and separate that which is his own.*® 


perfect correspondence with the rule 
first announced requiring the cestui 
que trust to show that his money or 
property is in the hands of the trus- 
tee. It simply enlarges the rule, and 
allows recovery when and so far as 
the cOmmingled fund in which the 
trust fund has been inextricably con- 
fused is found in the hands of the 
trustee.” Mercantile Trust Co. v. St. 
Louis, etc., R. Co., 99 EF. 485, 487. 


83. Cuttell v. Fluent, 51 F.(2d) 
974; Samson v. Rouse, 48 A. 666, 72 
Vt. 422. See Budd vy. Hughes, 171 P. 
287, 176 Cal. 687 (holding that, where 
lessor of theater, whose lessee placed 
personalty therein, after re-entry sold 
the whole business for a lump sum, 
there was no such commingling of 
goods as entitled the lessee to the 
whole price received, when the value 
of his goods converted by the lessor 
was ascertainable). 


{a] Trust property distinguisha- 
ble.—If the trust property is differ- 
ent from the property with which it 
was mixed so that it could be distin- 
guished, if found, the rule entitling 
the cestui que trust to qa charge on 
the entire commingled mass is not ap- 
plicable, and he is not entitled to prop- 
erty of a similar nature which was in 
the mass where his own cannot be 
found. Samson v. Rouse, 48 A. 666, 
72 Vt.-422. 


84. U.S.—Baltimore Cent. Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
26 L.Ed. 693, 104 U.S. 54; Schumacher 
v. Harriett, 52 F.(2d) 817; Fiman v. 
State of South Dakota, 29 F.(2d) 776 
[mod 29 F.(2d) 770, and cert den 49 S. 
CtezZ5 45527 9 US ssa, Te Las gsi; 
Ellerbe vy. Studebaker Corporation of 
America, 21 F.(2d) 993; Equitable 
Trust Co. of New York v. Connecticut 
Brass & Mfg. Corporation, 10 F.(2d) 
913 [rev 6 F.(2d) 582]; Israel -v. 
Woodruff, 299 F. 454; Mercantile 
Mrust COu Vs Ol. duOUIS, sete, RR. Co. 99 
F. 485. 


Ala.—Kennedy v. Carter, 117 So. 
182, 217 Ala. 573; Evans v. Evans, 76 
So. 95, 200 Ala. 329; Hutchinson v. 
National Bank of Commerce, 41 So. 
143, 145 Ala. 196. 


Alaska.—Holman yv. 
Alaska 690 [cit Cyc]. 


Ark.—Atkinson vy. Ward, 2 'S.W. 77, 
47 Ark. 533. 


Cal.—Byrne v. McGrath, BA Bs 559, 
130 Cal. 316, 80 Am.S.R. 127 


Colo.—Charles E. Gibson Co. v. Elze, 
293 P. 958, 88 Colo. 181 [cit Cyc]. 


Ga.—Byrom vy. Gunn, 31 S.E. 560, 
102 Ga. 565. 


Idaho.—Martin v. Smith, 197 P. 823, 
83 Idaho 692; State v. Bruce, 102 P. 
831, 17 Idaho 1, 134 Am.S.R. 245, L.R. 
PARAS GC i, 


Ill.— Halle v. New York Nat. Park 
Bank, 29 N.E. 727, 140 Ill. 4138 [aff 41 
eR 19]; Ward v. Armstrong, 84 
Til. 151. 


Ind.—Brackenridge v. Holland, 2 
Blackf. 377, 20 Am.D. 123; Shopert v. 
Indiana Nat. Bank, 83 N.E. 515, 41 
Ind.App. 474. 


Kan.—Kansas State Bank v. First 
State Bank, 64 P. 634, 62 Kan. 788 
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ex- 


[rev 61 P. 868, 9 Kan.App. 839]; My- 
ers v. Clay Center Bd. of Education, 
32 P. 658, 51 Kan. 87, 37 Am.S.R. 268. 


Ky.—Farmers’ Bank of White 
Plains v. Bailey, 297 S.W. 938, 221 
Weoy~ 55. 


Mass.—Hewitt v. Hayes, 91 N.E. 
332, 205 Mass. 356, 137 Am.S.R. 448. 


Mo.—Mann vy. Bank of Greenfield, 
46 S.W.(2d) 874; Orr v. St. Louis Un- 
ion Trust Co., 236 S.W. 642, 291 Mo. 
383; Tufts v. Latshaw, 72 S.W. 679, 
172 Mo. 359; Evangelical Synod of 
North America v. Schoeneich, 45 S.W. 
647, 143 Mo. 652; Clay v. Walker, 
(App.) 6 S.W.(2d) 961; Moore v. First 
Nat. Bank, 135 S.W. 1005, 154 Mo.App. 
ee Snorgrass vy. Moore, 30 Mo.App. 
232. 


Mont.—Ryan v. Stagg, 298 P. 353, 
89 Mont. 390 [cit Cyc]; Yellowstone 
County v. First Trust & Savings Bank 
of Billings, 128 P. 596, 599, 46 Mont. 
439 [cit Cyc]. 


Neb.—Lincoln vy. Morrison, 90 N.W. 
905, 64 Neb. 822, 57 L.R.A. 885. 


N.J.—Bohle v. Hasselbroch, 51 A. 
508, 64 N.J.Eq. 334, 61 L.R.A. 323 [rev 
48 A. 916, 61 N.J.Eq. 470); Hunt v. 


Smith, 43 A. 428, 58 N.J.Eq. 25; Cox 


v. Wills, 25 A. 938, 49 N.J.Eq. 574. 

N.Y.—Kineon v. Bonsall, 185 N.Y.S. 
694, 194 App.Div. 110 [aff 134 N.E. 
598, 232 N.Y. 624]; Blair v. Hill, 63 
N.Y.S. 670, 50 App.Div. 33 [aff 59 N.E. 
PAS 165 Nays 62a: 

N.C.—People’s Nat. Bank v. Wag- 
goner, 117 S.E. 6, 8, 185 N.C. 297 [quot 
Cyc]. 

N.D.—Widman y. Kellogg, 133 N.W. 
1020, 22 N.D. 396, 39: L.R.A.N.S. 568. 


Ohio.—Deering Harvester Co. v. 


Keifer, 20 Ohio Cir.Ct. 311, 11 Ohio 

Cir.Dec. 270. 
Okl.—Fidelity & Deposit Co. of 
33} 


Maryland v. Rankin, 124 P. 71, 
OLIN T 

Or.—Sanford v. Pike, 170 P. 729, 171 
P. 394, 87 Or. 614. 


Pa.—tTrestrail vy. Johnson, 148 A. 
493, 298 Pa. 388. 
S.D.—Gordon y. Krovig, 227 N.W. 


568, 56 S.D. 134. 


Tex.—Andrews v. Brown, (Commn. 
App.) 10 S.W.(2d) 707 [aff (Civ.App.) 
283 S.W. 288]; Spencer v. Pettit, (Civ. 
App.) 17 S.W.(2d) 1102 [aff (Commn. 
App.) 34 S.W.(2d) 798]; Meyers v. 
Baylor University in Waco, (Civ.App.) 

6 S.W.(2d) 393, 395 [quot Cye]; Smith 
es Green, (Civ. App.) 243 S.W. 1006. 


Utah.—Tooele County Board of Hd- 
ucation v. Hadlock, 11 P.(2d)..320; 
Waddell v. Waddell, 104 P. 7438, 36 
Utah. 435. 


Va.—Federal Reserve Bank of 
Richmond vy. Peters, 123 S.E. 379, 1389 
Va. 465. 


W.Va.*Carleton Mining & Power 
Co. v. West Virginia Northern R. Co., 
166 S.E. 536. 

Eng.—Frith vy. Cartland, 2 Hem.&M. 
417, 71. Reprint 525. 


Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


[a] Commingling with consent of 
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[§ 900] (b) Money or Other Property of Fungi- 
While there are a number of earlier 
eases to the effect that the means of ascertainment 
fail, so that there can be no recovery by the cestui 
que trust, if the trust property is money and it has 
become commingled with private funds of like char- 
acter,®* it is now well settled, in most jurisdictions, 
that the cestui que trust need not identify the par- 


cestui que trust.—If the trustee has 
commingled the trust funds with his 
own with the consent of a cestui que 
trust having the capacity to consent, 
the above rule is not applicable. 
Dimity v. Dixon, 241 P. 905, 74 Cal. 
App. 714; Agnew v. Agnew, 185 P. 
259, 67 Colo. 81; Brighouse v. Morton, 
(Can.) [1929] 3 Dom.L.R. 91. 


{[b] “The leading case in which 
the principles applicable to this situa- 
tion were announced is the Hnglish 
case of In re Hallet’s Estate, 13 Ch. 
Div. 696. There the rule was laid 
down, which has since been followed 
with almost unbroken uniformity, that 
the cestui que trust will not be called 
upon to identify particular money 
constituting his trust fund; but that, 
if the trustee has mingled the trust 
funds with his own, the entire mass is 
impressed with the trust to the ex- 
tent of the amount of the trust funds, 
and, where the trustee has made pay- 
ments from the mingled fund he will 
be presumed to have expended for 
his own use and benefit, first, his 
own money, and, lastly, the trust fund, 
and that the cestui que trust will be 
permitted to recover from such min- 
gled fund, and in preference to com- 
mon creditors, the amount of money 
representing the lowest balance to 
which the mingled fund fell from the 
inception of the trust to the date of in- 
solvency.” Tooele County Board of 
Education vy. Hadlock, (Utah) 11 P. 
(2d) 320, 324. 


85. Ormsby v. Finney, 281 F. 840 
{aff 281 F. 836]; Kennedy vy. Carter, 
IM SO. So eoda ‘Ala. 573. 


86. U.S.—Baltimore Cent. Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
104 U.S. 54, 26 L.Ed. 693. 


Ala.—Hutchinson v. National Bank 
of Commerce, 41 So. 143, 145 Ala. 196. 


Ill.—Halle v. New York Nat. Park 


Bank, 29 N.E. 727, 140 Ill. 413 [aff 
41 JIL App. 19]. 
Mo.—Snorgrass v. Moore, 30 Mo. 


App. 232. 


Utah.—Waddell v. Waddell, 
743, 36 Utah 435. 


Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


[a] Burden of making such dis- 
tinction or separation is on the trus- 
tee or his representative. Alexander 
Ve Kidelity. Trust i©o,, 2495ne de tG1NGs 
Cah 61; Holman v. Tjosevig, 6 Alas- 

ka 690; Charles E. Gibson Co. v. Elze, 
293), Parobs, 185) COLO aL Simhet Seon 
Baker v. Bankers’ Mortg. Co., 135 A. 
486, 15 Del.Ch. 209; Ward vy. Arm- 
strong, 84 Ill. 151; Cox v. Wills, 25 A. 
938, 49 N.J.Eq. 573 Seaward v. Da- 
vis, 117 N.Y.S. 468, mice App.Div. 191 
lappeal gr 119 N.Y.S. 1144, 136 App. 
Div. 890, and mod on other grounds 
SIS INAH 1107, 198 N.Y. 415]; People’s 
Nat. Bank, v. Waggoner, 117 S.B. 6, 
185 N.C. 297; Watson v. Thompson, BGA 
R.I. 466; Meyers v. Baylor University 
in Waco, (Tex.Civ.App.) 6 S.W.(2d) 
39335 Waddell v. Waddell, 104 P. 743, 
36 Utah. 435. 


87. U.S.—Philadelphia Nat. Bank 
Nv. Dowd, 38 BY. 172) 2) LRA. 4802 ne 
linois Trust, ete., Bank v. Buffalo 
eee Nat. Bank, 15 F. 858, 21 Blatchf. 


104 P. 
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ticular bills or eoin but that he 
equivalent amount from the mixed 


he can show the particular fund or 


Gali—Carlton” v. “Conroy,,..21 (Cal: 
170. 
Ill.—Seiter v. Mowe, 55 N.E. 526, 


182 Til. 351 [aff 81 Ill.App. 346]; Un= 
ion Nat. Bank v. Goetz, 27 N.E. 907, 
IWS Tl 127, 32 Am-S:R.. 119) fart 35 
Tll.App. 396]; School Trustees v. Kir- 
win, 25 Ill. 78. See Hank v. Van In- 
gen, 63 N.E. 705, 196 Ill. 20 [aff 97 
Tll.App. 642] (indicating that, if trust 
money is mixed with that of the trus- 
tee, there is a loss of identity so that 
the trust money cannot be followed). 


La.—Beatty v. McCleod, 11 La.Ann. 
76. 


Me.—Portland, ete., Steamboat Co. 


v. Locke, 73 Me. 370. 


N.Y.—Gray v. Board of Supervisors 
Tompkins County, 26 Hun 265 [aff 93 
Ni.) 6037). 


Ohio.—Lotze v. Hoerner, 11 Ohio 
Dec. (Reprint) 131, 25 Cinc.L.Bul. 31. 


Pa.—Lebanon Trust, etc., Bank’s 
Estate, 31 A. 334, 166 Pa. 622; Farm- 
ers’, etc., Nat. Bank v. King, 57 Pa. 
202, 98 Am.D. 215; Thompson’s Ap- 
peal, 22 Pa. 16; Hopkins’ Appeal, 9 
A. 867, 7 Pa.Cas. 143; Farrell’s Es- 
tate, 17 Pa.Super. 240; In re North 
Pennsylvania Bank, 30 Pa.Dist. 245. 


Eng.—In re West of England, etc., 
Bank, 11 Ch.D. 772; Ex p. Hardcastle, 
44 L.T.Rep.N.S. 523; Kendar v. Mil- 
ward, Prec.Ch. 172, 24 Reprint 83, 2 
Vern.Ch. 440, 23 Reprint 882; White- 
comb v. Jacob, 1 Salk. 160, 91 Reprint 
149; Scott v. Surman, Willes 400. 


See Bragg v. Osborn, 248 S.W. 19, 
J47 Tenn. 381. 384 (where it was said: 
“The old rule undoubtedly was that, 
since money has no earmarks, it 
could not be follewed when a trustee 
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fund or mass if 
mass into which 
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may recover an , the trust money has gone,** such as an individual 
bank account of the trustee.®® It is usually held that 
commingled trust money must be traced into some 


E. 292, 197 Ill. 104, 58 L.R.A. 385 [rev, Ltd. v. Martin, 27 Man, 423. 


99 Ill.App. 552, and dist Chicago ‘Un- 
ion Nat. Bank v. Goetz, 27 N.E. 907, 
£33) Tl, 127,082 Am.S_ Ride alle ive 
National Park Bank, 29 N.E. 727, 140 
Ill. 413 [aff 41 Ill.App. 19]; Kneisley 
v. Weir, 81 Ill.App. 251. 


Ind.—Pearce v. Dill, 48 N.E. 788, 
149 Ind. 136; Terre Haute Trust Co. 
v. Scott, (App.) 181 N.E. 369; Shopert 
v. Indiana Nat. Bank, 83 N.E. 515, 41 
Ind.App. 474. 


lowa.—Andrew y. State Bank, 217 
N.W. 250, 205 Iowa 1064. 


Kan.—Meyers v. Clay Center Bd. of 
Education, 32 P. 658, 51 Kan. 87, 37 
Am.S.R. 263. 


Ky.—Farmers’ Bank of White 
Plains v. Bailey, 297 S.W. 9388, 221 
Keynnb5; 


Me.—Cushman v. Goodwin, 50 A. 50, 
95 Me. 353. 


Md.—Rothenburg v. Vierath, 40 A. 
655, 87 Md. 634; Englar v. Offutt, 16 
A. 497, 70 Md. 78, 14 Am.S.R. 332. 


Mass.—Lowe v. Jones, 78 N.l. 402, 
192 Mass. 94, 116 Am.S.R. 225, 6 L.R. 
A.N.S. 487. 


Mo.—Bircher v. Walther, 63 S.W. 
691, 163 Mo. 461 [rev 77 Mo.App. 509]; 
Evangelical Synod v. Schoeneich, 45 
S.W. 647, 143 Mo. 652; Harrison v. 
Smith, 83 Mo. 210, 53 Am.R. 571 [overr 
Mills v. Post, 76 Mo. 426]; Special 
Road Dist. No. 4 v. Cantley, 8 S.W. 
(2d) 944, 223 Mo.App. 89; Mayer v. 
Sturgeon Citizens’ Bank, 86 Mo.App. 
422; Deming Co. v. Webb, 76 Mo.App. 
Se0s kato ee ressead-B rick 0.7hv. 
Schoeneich, 65 Mo.App. 283; Hocken- 
smith v. Hockensmith, 57 Mo.App. 
374. But see Phillips v. Overfield, 13 


mingled his own with that of his | S-W. 705, 100 Mo. 466 (containing a 


cestui que trust. Our cases rather 
lead to the conclusion that there has 
been no relaxation of this rule 
Tennessee’). 


88. U.S.—Dixon v. Hopkins, 56 F. 
(2d) 783; Schumacher y. Harriett, 52 
¥.(2d) 817; Ormsby v. Finney, 281 F. 
840 [aff 281 F. 836]; Alexander v. 
Security Bank & Trust Co., 273 F. 258 
{aff 288 F. 317]; Brennan v. Tilling- 
hast, 201 )E. 609, 120 C.ClA, 37. U.S; 
v. Waterborough, 28 F.Cas.No. 16,648, 
2 Ware 158. 


Ala.—Hanover National Bank of 
New York v. Thomas, 117 So. 42, 217 
Ala. 494. But see Nixon State Bank 
v. First State Bank of Bridgeport, 
60 So. 868, 180 Ala. 291 (apparently 
taking view that, if trust money is 
mingled with that of the trustee, the 
cestui que trust cannot recover unless 
he can distinguish the trust money 
from the mass). 


Ariz.—Jarvis v. Hammons, 259 P. 


886, 32 Ariz. 444. 


Cal.—Mitchell v. Dunn, 294 P. 386, 
211 Cal. 129; Newport v. Hatton, 231 
P. 987, 195 Cal. 132; Elizalde v. Eliz- 
alde, 66 P. 369, 70 P. 861, 137 Cal. 634; 
Byrne v. McGrath, 62 P. 559, 130 Cal. 
316, 80 Am.S.R. 127; Orcutt v. Gould, 
49 PASS. 7 Call 31 53) Gunter iv, 
Janes, 9 Cal. 643. 


Conn.—McDonald v. Hartford Trust 
Co., 182 A. 902, 104 Conn. 169. 


Fla.—Myers v. Matusek, 125 So. 360, 
98 Fla. 1126 [foll Newsom v. Tampa 
Shipbuilding & Engineering Co., 131 
So: 115, 137 So. $82, 100 Ia. 1273, 
TG eM 2 


Ill.—Woodhouse v. Crandall, 64 N. 


oe 


statement to the contrary). 
Mont.—Yellowstone County y. First 


in} Trust & Savings Bank of Billings, 128 


P. 596, 598, 46 Mont. 439 [cit Cyc]. 


N.J.—Columbia Ins. Co. v. Second 
Bank & Trust Co. of Hoboken, 156 A. 
327, 109 N.J.Hq. 143; Smith v. Combs, 
24 A. 9, 49 N.J.Eq. 420. 


N.Y.—Blair v. Hill, 63 N.Y.S. 670, 
50 App.Div. 33 [aff 59 N.E. 1119, 165 
N.Y. 672]; Disbrow v. Mills, 2 Hun 
132, 4 Thomps.&C. 682 [aff 62 N.Y. 
604]; Matter of Van Duzer, 51 How. 
Pr. 410, 2 Redf.Surr. 322; Graham v. 
Van Duzer, 2 Redf.Surr. 322. 


Or.—In re State Bank of Portland, 
222 P. 740, 110 Or. 61; Dunham v. 
Siglin, 64 P. 661, 39 Or. 291. 


Pa.—WHrie County v. Lamberton, 147 
A. 86, 297 Pa. 406; In re Vosburgh’s 
Estate, 123 A. 813, 279 Pa. 329; Der- 
byshire’s Est., 27 Pa.Co. 511; Nation- 
al F. Ins. Co.’s Estate, 14 Phila. 149. 


R.I.—Teel v. Hilton, 42 A. 1111, 21 
Eusbewaicile 


S.C.—Wulbern v. Timmons, 33 S.E. 
568, 55 S.C. 456. 


Tex.—Spencer v. Pettit, (Civ. App.) 
17 S.W.(2d) 1102 [aff (Commn.App.) 
34 S.W.(2d) 798]; Meyers v. Baylor 
University in Waco, (Civ.App.) 6 S.W. 
(2d) 398. 


Utah.—In re Campbell’s Estate, 173 
P. 688, 53 Utah 487. 


Wyo.—State v. Foster, 38 P. 926, 
5 vee 199, 63 Am.S.R. 47, 29 L.R.A. 
226. 


Eng.—In re Hallett, 13 Ch.D. 696. 
Man.—British Canadian Securities, 


Newfoundl.—London, ete., Bank v. 


Commercial Bank Trustees, 8 New- 
foundl. 8. 
{a] “Modern doctrine’ stated.— 


(1) “What is termed the ‘modern doc- 
trine,’ though it has existed for 50 
years, repudiates the ‘earmarked 
theory, and, to state the general ef- 
fect of the best considered cases, 
while it is not enough to show that 
‘trust money is to be found some- 
where in the general estate of the 
trustee that still remains,’ yet, ‘when 
the misappropriated fund can be kept 
in view, traced and ultimately located 
in some particular fund or property,’ 
not constituted of other like trust 
funds, they, “or their equivalent in 
value, may be recovered by the 
wronged cestui que trust, unless he 
has waived his right or the defend- 
ant has acquired them in good faith 
and for value without notice of the 
rights or claim of the cestui que 
trust.” Hanover National Bank of 
New York v. Thomas, 117 So. 42, 45, 
46, 217 Ala. 494. (2).-“The old rule 
that money has no earmarks, and 
that the blending of trust money with 
the money of the trustee will defeat 
the owner’s title and compel him to 
stand as a mere unsecured creditor, 
is no longer in force. The modern 
rule is that confusion does not de- 
stroy the equity entirely, but converts 
it into a charge upon the entire mass 
giving to the party injured by the un- 
lawful diversion a priority of right 
over the other creditors of the pos- 
sessor.” Farmers’ Bank of White 
Plains v. Bailey, 297 S.W. 938, 940, 221 
Ky. 55. (3) “All that the law icon= 
templates by requiring the property 
or fund to be identified is a substan- 
tial identification, and, in case the 
fund consists of money, the cestui 
que trust may reclaim it, although not 
able to trade the identical coins or 
bills, so long as its identity as a fund 
can be ascertained.” Pearce v. Dill, 
48 N.E. 788, 790, 149 Ind. 136. 


89. U.S.—Baltimore Cent. Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
104 U.S. 54, 26 L.Ed. 693; Alexander 


v. Security Bank.& Trust Co., 273 F.- 


258 [aff 288 I. 317]; Southern Cotton 
Oil Co. v. Elliotte, 218 F. 567, 134 G. 
C.A. "295; , Cochran v. Evans, 154 $5. 
674; Weiss v. Haight & Freese Co., 
152 F. 479; Bank of British North 
America v. Freights, ete., of The Hut- 
ton, 137 F. 534, 70 C.C.A. 118 [aff 127 
BY. 859). 


Cal.—Noble v. Noble, 243 P. 439, 
198 Cal. 129, 43 A.TR. 1235. 


Del.—Curran v. Smith-Zollinger Co., 
Lod AY 20%, Le Dekh. 1875 


Fla.—Myers v. Matusek, 125 So. 
3860, 98 Fla. 1126 [foll Newsom v. 
Tampa Shipbuillding & fMngineering 
Co., 131 So. 115, 187 So. 882, 100 Pia. 
LNZ3, 179). 


Ind.—Pearce v. Dill, 48 N.E. 788, 
149 Ind. 186; Baughman v. Lowe, 83 
N.E. 255, 41 Ind.App. 1. 


Iowa.—In re Maxwell, 50 N.W. 56, 
83 Iowa 590. y 


Me.—First Nat. Bank y. Eastern 
Trust & Banking Co., 79 A. 4, 108 Me. 


79; Cushman v. Goodwin, 50 A: 50, 
95 Me. 353; Houghton v. Davenport, 
74 Me. 590. But see Portland, etc., 


Steamboat Co. v. Locke, 73 Me. 370 
(holding that, if the trust fund is 
mingled with the individual bank ac- 
count of the trustee, its identity is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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specific fund,®® and that it is not sufficient to show 
that it is somewhere among the general assets of. the 
trustee,®? or that it went into any one of several 
accounts grouped together under a single general 
There is, however, some authority 
for giving the cestui que trust a charge on the entire 
estate of the trustee where the trust money is so 
mixed with his general property that it cannot be 
traced into any particular property or fund.®’ 


Shares of stock. If certificates for shares of stock, 
held in trust, are commingled with like certificates 
held by the trustee, it is not necessary for the cestui 
to identify the identical cer- 
tificates held in trust, but he may take from the mass 
a like quantity of the same kind of certificates ;°* 
and, if the trustee at all times keeps on hand a 


classification.9? 


que trust to recover, 


lost and, on insolvency of the trustee, 
the cestui que trust occupies only 
the position of a general creditor). 


fea MLS er v. Kealhofer, 32 A. 


Mass.—Coffey v. Rady, 166 N.E. 833, 
267 Mass. 301; Moore v. Mansfield, 
142 N.E. 792, 248 Mass. 210; Hewitt 
v. Hayes; 91 N.E. 332, 205 Mass. 356, 
137 Am.S.R. 448. 


Minn.—Twohy Mercantile Co. v. 
Melbye, 86 N.W. 411, 83 Minn. 394; 
Twohy Mercantile Co. v. Melhye, 81 N. 
W. 20, 78 Minn. 357. 


Mo.—Tierman v. Security Bldg., etc., 
Assoc... (53) Saw. 1002, £52 Mo. 135; 
Hockensmith vy. Hockensmith, 57 Mo. 
App. 374; Davis v. Mugan, 56 Mo.App. 
311. But see Mayer v. Citizens’ Bank, 
86 Mo.App. 422 (hoiding that, where 
the trust money is mingled in the in- 
dividual bank account of the trustee, 
which changes from day to day, all 
means of‘ identifying or tracing the 
money is lost). 


Neb.—State v. Midland State Bank, 
Loney 1011, 52 Neb. 1, 66 Am.S.R. 
48 

N.Y.—Van Alen v. American Nat. 
Bank, 52 dglatt vou Juans SLi: 
Abraham v. American Exch. Nat. 
Bank, 181 NoY.Ss) 663, 191 App.DPiv, 
594; Matter of Holmes, 55 N.Y.S. 708, 
37 App. Div. Lb lati 531 IN.) 1126, 159 
N.Y. 532]; Lafort v. Carpenter, 36 N. 
Y.S. 168, 91 Hun 76 [aff 49 N.E. 1009, 
Ub AS INGY 4) 1) 5. DIsbrow. v.01 Mills. 12, 
Hun 132, 4 Thomps.&C. 682 [aff 62 N. 
Y. 604]; In re Greene, 20 N.Y.S. 94, 
2 Connoly 166. 


Pa.—In re Vosburgh’s Dstate, 123 
A. 813, 279 Pa. 329; Kleinhaus’s Est., 
19 Pa.Dist. 278. ; 


R.I.—Hungerford v. Curtis, 110 A. 
650, 43 R.I. 124, 12 A.L.R. 1040; Teel 
Vv. Hilton, 42 A t11), 2t RT. 227. 


S.C.—Wulbern v. Timmons, 33 S.E. 
568, 55 S.C. 456. 


Tex.—Meyers v. Baylor University 
in Waco, (Civ.App.) 6 S.W.(2d) 393. 


Va.—Norfolk Overseers of Poor v. 
Bank, 2 Gratt. (43 Va.) 544, 44 Am.D. 
399. 


Eng.—In re a eeae 13AChi D7 696) 
Ex: p. Cooke, ‘4 Ch.D. 123; Jopp v. 
Johnston, 6 F. (Ct. Sess.) 1028; Birt 
vy. Burt, 36 L.T.Rep.N.S. 943. 


Liability of bank with respect to 
commingled deposits see Banks and 
Banking § 333. 


90. U.S:—St. Louis /& S. FE. R. Co: 
y. Spiller, 47 S.Ct. 635, 274 U.S. 304, 
71 L.Ed. 1060 [aff in part and rev in 
part 14 F.(2d) 284 (rev 288 F. 612, 
and motion den 48 S.Ct. 96, 275 U.S. 
156, 72 L.Ed. 214)]. 


TRUSTS 


general rule, 


Ala.—Lummus ‘Cotton Gin Co. v. 
Walker, 70 So. 754, 195 Ala. 552. 


Cal.—_In_ re Arms’ Estate, 199 P. 
1053, 186 Cal. 554. ‘ 


Ill.—School Trustees v. Kirwin, 25 
ne 62; Kneisley v. Weir, 81 Ill.App. 


Md.—Gault_ v. Hospital for Con- 
sumptives of Maryland, 89 A. 105, 121 
Md. 591. 


Ohio.—Warner v. 
Cir: CeN.S59. 


Wyo.—Lusk Development & Im- 
provement Co. y. Giinther, 232 P. 518, 
32 Wyo. 294. 


Necessity of tracing into specific 
fund where trustee insolvent see in- 
fra § 909. 


91. Lummus Cotton Gin Co. v. 
Walker, 70 So. 754, 195 Ala. 552; Com- 
monwealth v. Tradesmen’s Trust Co., 
95 MARS (455250) Pasices 


92. State Bank of Winfield v. Alva 
ours Bank, 232 BF. 847, 147 C.C.A. 


Urfer, 22 Ohio 


93. Orr v. St. Louis Union Trust 
Co., 286 S.W. 642, 291 Mo. 383. See 
McDonald v. Hartford Trust Co., 132 
A. 902, 104 Conn. 169 (where it was 
said that, if the trustee is solvent 
and has so mingled the funds that 
they cannot be traced, the law will 
presume that the trust funds form 
part of the trustee’s general estate 
on which the trust will be charged). 


Authorities giving general charge 
bleyiris trustee is insolvent see infra 


94 Marshall v. Marshall, 53 P. 617, 
11 Colo.App. 505; Baltimore Trust Co. 
v. Huhn, 9 Pa.Dist.&Co. 740. 


95. Pinkett v. Wright, 2 Hare 120, 
24 EKng.Ch. 120, 67 Reprint 50 [aff 12 
Cl1.&F. 764, 8 Reprint 1612]. 


96. are cases infra notes 97, 98. 


97. S.—Schumacher v. Harriett, 
ee (283 817; People’s Nat. Bank of 
Hot Springs v. Moore, 25 F.(Za) 599; 
Commercial Nat. Bank of Independ- 
ence, Kan., v. Stockyards Loan Co., 16 
F.(2d) 911 [cert den 48 S.Ct. 84, 275 
U.S. 547, 72° L.Wd. 418]; Poisson v. 
Williams, 15 F.(2d) 582; Toledo & C. 
Re Co; wv. Cincinnati, Is,& WwW. BR. Co., 
259 F. 813; Clark Sparks & Sons Mule 
& Horse Co. v. Americus Nat. Bank, 
230 F. 738; Southern Cotton Oil Co. 
v. Elliotte, 218 F. 567, 134 C.C.A. 295; 
Brennan vy. Tillinghast, 201 F. 609, 120 
C.C.A. 37; Empire State Surety Co. 
v. Carroll County, 194 F593; 114°C. 
CVA, 435; — In re Ay ©: Brown & Co:, 
139 WY 4325— United) States \v. Carter! 
ee ele OC Or NOS (ue laie oOo Ot 
515; 217 U-S.286, 54 L.Ed.) 769, 19 Ann’ 
Cas. 594]; In re Berry, 147 F. 208, 77 
C.C.A. 4384. 
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number of shares equal to those held in trust, any 
transfers that he may make from the commingled 
mass will be regarded as being of his own shares 
rather than those of the cestui que trust.®? 


{§ 901] (2) Withdrawals from, and Use or In- 
estment of, Mixed Fund—(a) In General. 
where the trustee has mingled trust 
funds with his own, and subsequently withdraws 
sums from the common mass for his own use, the 
cestui que trust is entitled to recover to the extent 
of the trust fund the lowest balance to which the 
mass has been depleted,®* for the reason, it is usu- 
ally said, that the trustee will be presumed to have 
taken his own funds first, so that the remainder is 
sufficiently identified as the trust fund; 
is authority for considering this rule as based on 


As a 


-97 


but there 


Ariz.mHammons v. National Surety 
Co.) 287 P— 292, 36 Ariz. 459; Brow = 
v. Hammons, 259 P. 890, 32 Ariz. 456; 
Jarvis v. Hammons, 259 P. 886, 33 
Ariz. 444. 


Cal.—Elizalde v. Elizalde, 66 P. 369, 
70 P. 861, 137 Cal. 634; Blackhurst v. 
Westerfeld, 295 P. 863, 111 Cal.App. 
548; Live Oak Cemetery Ass’n v. 
Adamson, 288 P. 29, 106 Cal.App. 783; 
Porter v. Anglo & London Paris Nat. 
Bank of San “Francisco, 171 P. 845, 36 
Cal.App. 191; Keeney v. Bank of Italy, 
165 Pi"%35; 83 CaliApp. 515: 


Del.—Curran v. Smith-Zollinger Co., 
154-A. 217,27 Del.Ch.. 187. 


Fla.—First State Trust & Savings 
Bank of Springfield v. Therrell, 138 So. 
733, 103 Fla. 1136; Myers v. Matusek, 
125 So. 360, 98 Fla. 1126 [foll New- 
som v. Tampa Shipbuilding & Engi- 
neering Co. 131 So,P105) 137 So. 8s22 
100 Fla. 1178, 1179]; Glidden v. Gute- 
eae 119 So, 71405 1120 Son lyeo6 ela: 


Ill.—Woodhouse v. Crandall, 64 N. 
E. 292, 197 Ill. 104, 58 L.R.A. 385 [rev 
99 Ill.App. 552]. 


Ind.—Terre Haute Trust Co. v. 
Scott, (App.) 181 N.E. 369; Allen & 
Steen Acceptance Co. v. Cook, 173 N. 
E. 460, 93 Ind.App. 682; Stults v. 
ae 167 N.H. 564, 89 Ind.App. 


Iowa.—Cable v. Iowa State Sav. 
Bank, 194 N.W. 957, 197 N.W. 434, 
197 Iowa 393, 31 A.L.R. 748. 


Ky.—Farmers’ Bank of White 
ps v. Bailey, 297 S.W. 938, 221 Ky. 


Mass.—Moore v. Mansfield, 142 N. 
EK. 792, 248 Mass. 2105 “Hewitt ‘vy: 
Hayes, 91 N.E. 332, 205 Mass. 356, 187 
Am.S.R. 448. 


Mich.—Marquette Fire, etc., Com’rs 
v. Wilkinson, 78 N.W. 893, 119 Mich. 
655, 44 L.R.A. 493. 


Mo.—Horigan Realty Co. v. First 
Nat. Bank, 273 S.W. 772, 221 Mo.App. 
329) Nichols v. Bank of Syracuse, 
278 S.W. 793, 220 Mo.App. 1019; Hori- 
gan Realty Co. v. First Nat. Bank, 
273 S.W. 772, 221 Mo.App. 329. 


Mont.—McDonald v. American Bank 
& Trust Co., 255 P. 733, 79 Mont. 233; 
Hawaiian Pineapple Co. Vv. Browne, 
220 P. 1114, 69 Mont. 140. 


Neb.—Lincoln v. Morrison, 90 N.W. 
905, 64 Neb. 822, 57 L.R.A. 885; State 
Vv. Grand Island Bank of Commerce, 
85 N.W. 48, 61 Neb. 181, 52 L.R.A. 
858; State v. Bank of Commerce, 75 
N.W. 28, 54 Neb. 725. 


N.J.—General Motors Acceptance 
Corporation v. Larson, 159 A. 819, 110 
N.J.Eq. 305; Standish v. Babcock, 29 
iN 327, 62 N.J.Eq. 628 [rev on other 


ie 
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A. 8138, 


an absolute right of election on the part of the ben- | eficiary rather than a mere presumption.?* If the 


grounds) 33) As 385) 53 N. dba: (306,. 30) 
L.R.A. 604, 51 Am.S.R. 633]; Smith 
v. Combs, 24 A. 9, 49 N.J.Eq. 420. 


N.Y.—Importers’, etc., Nat. Bank v. 


fund. It is employed to preserve a 
trust fund. It would’ destroy the 
whole purpose of this fiction if it 
were employed to obstruct a bene- 
ficiary seeking to follow a trust fund, 


trustee’s own money remains in the 
fund available for use, that amounts 
afterward withdrawn therefrom by 
the trustee by check are his own 
funds and not the trust moneys. 


Peters, ZoeNeR oliOy tere Neves se as ; 4s F 
hove ; : 7 ‘land to protect an unfaithful trustee] British North America Bank _  v. 
wou 33° ae ao a ee Oe RPP or a party to the trustee’s misappro-| Freights, ete, of The Ansgar, L3Kae 
672]; Matters OTesEOl nies So meEN EY AG priation.” American Surety Co. v./534, 70 C.C.A. 118 [aff 127 Fs Shoe 
; e 2 s7on' | Grace, 271 S.W. 739, 742, 151 Tenn.|In re Mulligan, 116 F. 715, 9 Am= 


708, 37 App.Div. 15 [aff 53 N.H. 1126, 
159 N.Y. 532]. 


N.D.—Widman y. Kellogg, 133 N.W. 
1020, 22 N.D. 396, 39 L.R.A.N.S. 563. 


Okl.—Fidelity National Bank of Ok- 
lahoma City v. Copeland, 280 P. 273, 
138 Okl. 19; First State Bank of Bris- 
tow v. O’Bannon, 266 P. 472, 130 Okl. 
206; Kansas Flour Mills Co. v. New 
State Bank of Woodward, 256 P. 43, 
124 Okl. 185; Brady v. American Nat. 
Bank, 250 P. 1006, 120 Okl. 159. 


Or.—In re State Bank of Portland, 
222 PP; 740; 110 Or. 6. 


Pa.—In re Vosburgh’s Estate, 123 
SPF ea Loe LeluMGyells 
Kuhn v. Spangler, 24 Pa.Co. 581. See 
North American Savings Co. v. Ulrich, 
42 Pa.Super. 624 (holding presump- 
tion not applicakle where a receiver 
has an account as receiver and his 
personal account in the same bank, 
and an attachment execution issues 
agains: the moneys in his personal 
account, and it appears that he had 
deposited two checks belonging to the 
receivership in his personal account, 
and it also appears that the amount 
of the first check had been withdrawn 
prior to the attachment, and there is 
testimony that the second check had 
been deposited in the personal ac- 
count to pay back advances previous- 
ly made out of the receiver’s own 
moneys to the receivership). But see 
Young v. Glendinning, 45 A. 364, 194 
Pa. 550 (holding that, where employ- 
ers authorize their employee to sell 
their notes and deposit the proceeds 
in bank to his own account, he to pay 
them, from time to time, such 
amounts from his bank account as 
their needs might call for, up to the 
amount so received by him, the last 
money drawn from the bank for his 
own use, he having used for his pri- 


575. 


[b] Doctrine of Clayton’s case in- 
apvlicable.—‘“‘Ordinarily, where mon- 
eys are received and disbursed over 
a period of time, the presumption is 
that they are disbursed in the order 
of their receipt, under the ‘first in, 
first out,’ doctrine of Clayton’s Case, 
1 Meriv. 572, 35 Reprint 781. But this 
rule does not apply where a fund is 
received and held in a fiduciary capac- 
ity. In such case the presumption is 
that the trustee made disbursements 
from his own money, and not from 
that which he held in trust.” Poisson 
v. Williams, 15 F.(2d) 582, 583. 


[ec] Fraud or wrongdoing basis of 
trust.—(1) According to some au- 
thorities, where the trust is based on 
the fact that the property has been 
acquired by fraud or wrongdoing, the 
cestui que trust cannot have the ben- 
efit of a presumption that the trus- 
tee acted rightfully and used his own 
property first. People v. California 
Safe Deposit & Trust Co., 167 P. 388, 
175 Cal. 756, L.R.A.1918A 1151; Farns- 
worth v. Muscatine Produce & Pure 
Ice Co., 158 N.W. 741, 177 Iowa “21; 
Stilson vy. First State Bank, 129 N. 
W. 70, 78, 149 Iowa 662 (“The ordi- 
nary thief disposes of stolen proper- 
ty as soon as possible, and it would 
be going a long way to say that a 
bank that has obtained money by 
means of its deliberate forgery will 
be presumed to have kept it on hand 
to be returned to the injured party 
intact”). (2) Other authority, how- 
ever, has held that the artificial pre- 
sumption that the trustee acted hon- 
estly and used his own share of the 
mingled fund first will be indulged in, 
although the. trust is a constructive 
one because the property was acquir- 
ed by fraud. Weiss v. Haight & 


Bankr. 8; Pyfer v. Wales, 56 Ill.App. 
446; Drovers’, ete, Nat. Bank v. Rol- 
ler, 37 A. 30, 85 Md. 495, 60 Am.S.R. 
344, 36 L.R.A. 767; Hewitt v. Hayes, 
91 N.B. 332, 205 Mass. 356, 137 Am. 
S.R. 448; Horigan Realty Co. v. First 
Nat. Bank, 273 S.W. 772, 221 Mo.App. 
329; General Motors Acceptance Cor- 
poration y. Larson, 159 A. 819, 110 N. 
J.Dq. 3805; Heidelbach v. National 
Park Bank, 33 N.Y.S. 794, 87 Hun 1137; 
Matter of Greene, 20 N.Y.S. 94, 2 Con- 
noly Surr. 166; Fidelity Nat. Bank of 
Oklahoma City v. Copeland, 280 P. 
273, 188 Okl.°19; Brady v. American 
Nat. Bank of Oklahoma City, 250 P. 
1006, 120 Okl. 159; Chase & Baker Co. 
v. Olmsted, 160 P. 952, 93 Wash. 306; 
Burnham v. Barth, 62 N.W. 96, 89% 
Wis. 362. 


Evidence in general see infra § 985. 


Presumption where trustee makes 
transfers from commingled shares of 
stock see supra § 900. 


98. Primeau v. Granfield, 184 F. 
480; In re Hallett, 13 Ch.D. 696 [dist 
Clayton’s Case, 1 Meriv. 572, 35 Re- 
print 781]; Jopp v. Johnston, 6 F. 
(Ct. Sess.) 1028. But see Pennell v. 
Deffell, 4 De G.M.&G. 371, 53 Eng.Ch. 
292, 43 Reprint 551 (holding that the 
withdrawals shall be taken to be from 
the sums first deposited regardless of 
whether they are trust or private 
funds). 


[a] View that trustee cannot show 
that trust funds were used.—(1) The 
trustee cannot be permitted to say 
that he took trust money when he 
had a right to take his own, for it is 
an absolute principle of law that, 
where a man does an act that he may 
rightfully perform, he cannot be per- 
mitted to say that it was in fact done 
intentionally and wrongfully. Knatch- 


ete purposes more than he had in ime Freese Co., 152 BP. 479. bull v. Hallett, 138 Ch.D. 696. (2) 
ank outside of the money receive [d] Impairment of rights of those| “Suppose ... ., that . . . 100 
eee uue ee GEREN WMG It ieee equal equitios. Where to do|gold eagles . . ". which are obvi- 
identified as their money). so would be to impair the rights of |}OUSly held in trust . . . are put 


R.I.—Garst v. Canfield, 116 A. 482, 
44 RI. 220. 


Tex.—Chapman vy. First Nat. Bank, 


people having equal equities, the 
court will not indulge in the fiction 
that withdrawals from a commingled 


into a bag by the wrongdoer with 100 
gold eagles of his own. It is impos- 
sible to identify the trust coins. Has 


; fund are of the wrongdoer’s money|the trust, therefore, disappeared? 
(Civ.App.) 275 S.W. 498. rather than the cestui que trust’s.| No. Since one gold eagle is just like 
Utah.—Tooele County Board of Ed-| Yesner v. Commissioner of Banks, 148] another, the defrauded cestui que 


ucation v. Hadlock, 11 P.(2d) 320, 325 
[cit Cye]; Waddell v. Waddell, 104 P. 
743, 36 Utah 435. 


Wash.—Chase & Baker Co. v. Olm- 
sted, 160 P. 952, 98 Wash. 306. 


Wis.—Emigh v. Earling, 115 N.W. 
128, 134 Wis. 565, 27 L.R.A.N.S. 2438 
[aff 30 S.Ct. 672, 218 U.S. 27, 54 L.Ed. 
915]. 


Wyo.—Lusk Development & Im- 
provement Co. vy. Giinther, 232 P. 518, 
32 Wyo. 294; State v. Foster, 38 P. 
926, 5 Wyo. 199, 63 Am.S.R. 47, 29 L. 
R.A. 226. 


But see Nixon State Bank v. First 
State Bank of Bridgeport, 60 So. 868, 
180 Ala. 291 (apparently refusing to 
indulge in such a presumption and 
requiring the cestui que trust other- 
wise to-identify the remainder of the 
fund as his own). 


[a] Applicable only to aid recov- 
ery.—‘“The rule stated is but a fic- 
tion of law. It was invented to aid in 
the pursuit and recovery of a trust 


N.E. 224, 252 Mass. 358. 


[e] Presumption regarded as re- 
buttable.—Brennan v. Tillinghast, 201 
Hi OOO a0 ©. Cran ot) siti spethan va 
Union Trust & Savings Bank, 193 N. 
W. 279, 197 Iowa 913. 


[f] Trustee ignorant of improper 
commingling.—If the mingling of 
funds is not due to the negligence or 
intentional act of the one sought to 
be held as trustee, but is rather due 
to the mistaken act of plaintiff, and 
the trustee is ignorant of the fact 
that he is dealing with funds which 
are not his own, there will be no pre- 
sumption where the trustee spends 
part of the money in his own business 
that the part which remains is that 
which belonged to the beneficiary. 
Zundell v. Gess, 10 S.W. 6938, 9 S.W. 
879, 78 Tex. 144. 


{¢] Withdrawals from mixed bank 
account.—Where a trustee deposits 
trust moneys in bank with his own 
moneys, to his individual account, the 
law presumes, so long as any of the 


trust may say one half of the 200 gold 
eagles in the bag is held in trust for 
him, while the other half belongs to 
the wrongdoer. Suppose, now, that 
the wrongdoer spends 50 of the gold 
eagles for his own benefit. Is the ces- 
tui’s claim reduced to 75 or is he stiil 
entitled to 100 of the 150 gold eagles 
remaining? It is well settled that he 
has the right to 100. This result is 
commonly explained by saying that 
the wrongdoer must be presumed to 
have intended to use his own share 
of the mixed fund, rather than the 
share of the cestui que trust. This 
is, of course, a pure fiction. <A thief 
is not likely to manifest such consid- 
eration for the victim of his theft. 
Furthermore, even if it could be prov- 
ed that the thief actually intended to 
spend the cestui que trust’s share 
first, the result would be the same. 
The cestui que trust would still be en- 
titled to his 100 gold eagles. The true 
explanation, it is submitted, is this. 
The cestui que trust has an option, 
the moment the coins are mixed in 
the bag, to claim either a moiety of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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s 


mingled fund is, at any time, reduced to below the 
amount of the trust fund, it will be regarded as dis- 
sipated to that extent so that the limit of the eestui 
que trust’s recovery will be the lowest amount to 
which the fund has been depleted,®® and sums subse- 
quently added to the fund from other sources will 
not be treated as a part of the trust fund,! unless the 
trustee has added the subsequent sums with the in- 
tent of restoring the trust funds, 
stances are such that the restoration can be pre- 
sumed to be of the amounts wrongfully withdrawn ;° 
and some cases seem to go so far as to assume that 
any subsequent additions are made with the intent 


to make the trust fund whole.* 


Where several trust funds are mingled. Where 
the funds of several cestuis que trust have been min- 


the coins, or a charge upon the whole 
to the amount of the coins original- 
ly held in trust for him, that is, 100. 
On this theory so long as the 100 gold 
eagles remain in the bag the cestui 
que trust is safe. But if the wrong- 
doer should spend 150 of the coins, 
the charge would be only upon the 
50 remaining even though the wrong- 
doer should afterwards put 50 coins 
in the bag.” (19 Harvard L.Rev. pp 
511, 518 (article “by James Barr 
Ames). 


99. U.S.—Schuyler v. Littlefield, 34 
S.Ct. 466, 232 U.S. 707, 58 L.Ed. 806 
{aff sub nom. In re Brown, 193 F. 24, 
D1BvCGlA. 3248, -and-a93 EH. 30, te-Cc. 
C.A. 354]; Cuttell v. Fluent, 51 F.(2d) 
974; Blumenfeld v. Union Nat. Bank 
of Beloit, Kansas, 38 F.(2d) 455; In 
re Ruskay, 5 F.(2d) 148; American 
Can -Co. -v. Williams, £78 F., 420, 101 
C.C.A. 634 [aff 176 F. 816]; Crawford 
County v. Strawn, 157 F. 49, 84 C.C.A. 
558, 15 L.R.A.N.S. 1100 [mod 149 F. 
229]; In re Mulligan, 116 F. 715, 9 Am. 
Bankr. 8. 


Ark.—Powell v. Missouri & A. Land 
ny Mining Co., 139 S.W. 299, 99 Ark. 
ERY 

Iowa.—Cable v. Iowa State Sav. 
Bank, 194 N.W. 957, 197 N.W. 434, 197 
Iowa 393, 31 A.L.R. 748. 


Okl.—Apple v. Hert, 252 P. 823, 122 
Old. 85 39) o 2Ac Re led dn 


Utah.—Tooele County Board of Ed- 
ucation v. Hadlock, 11 P.(2d) 320. 


Wash.—Chase & Baker Co. v. Olm- 
sted, 160 P. 952, 93 Wash. 306. 


Wyo.—Lusk, Development & Im- 
provement Co. v. Giinther, 232 P. 518, 
520, 32 Wyo. 294 [cit Cyc]. 


[a] Burden as to depletion.—(1) 
According to some authority, if there 
is nothing to show whether or not the 
commingled mass has been depleted 
to less than the trust funds, there 
can be no recovery by the cestui que 
trust, for he must show that the 
amount which he claims at all times 
remained on hand in the fund. Blum- 
enfeld v. ‘Union Nat. Bank of Beloit, 
Kan. Ss Cadye4po.. "(2)" Other au- 
thority, however, has held that the 
cestui que trust is entitled to recover 
if he can point out the fund in which 
the trust fund has been mingled and 
there is nothing to show that the 
mingled fund has ever been reduced 
to less than the amount of the trust 
fund. Fiman v. State of South Da- 
kota, 29 F.(2d) 776 [mod 29 F.(2d) 
770, and cert den 49 S.Ct. 254, 279 
Wess cts) Adee 98d) oe Marmens: 
Bank of White Plains v. Bailey, 297 
Siw, 9389221 Ky. 55. 


[b] Complete dissipation of mixed 
fund.—Where the trustee mixes, trust 
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gled together, and the trustee has withdrawn part 
of the fund for his own use so that insufficient re- 
mains to satisfy the claims of all the cestuis que 
trust, some authorities hold that the first withdraw- 
als will be charged against the trust funds first paid 
in, so that the cestui whose fund was last deposited 
may withdraw his fund first and so on in inverse 
order of deposit until the fund is exhausted, except 
that, if the withdrawal is for the benefit of a partic- 
ular one of the cestuis que trust, it will be presumed 
to be from his fund;* but other cases refuse to in- 
dulge in any presumption in favor of one cestui 
que trust. as against others as to whose funds were 


used first,7 it sometimes being held that all the ces- 


funds in his individual bank account 
which he subsequently exhausts but 
thereafter replenishes by further de- 
posits, the cestui cannot have the 
trust charged against the bank ac- 
count. Schuyler v. Littlefield, 34 S. 
Ct. 466, 232 U.S. 708, 58 L.Ed. 806 Laff 
sub nom. In re Brown, 193 F. 24, 113 
CiCrAn SAS wand hose Hen oO nll on @. CAs 
354]; Apple v. Hert, 252 P. 823, 122 
Ok1.-153, 55 ALL.R. 1271. 


1. U.S.—Schuyler v. Littlefield, 34 
S.Ct. 466, 232, UrS. "7208, 58 7. Wd. 306 
{aff sub nom. In re Brown, 193 F. 24, 
113 eC CVA. (3485, and) £93) KY 30; 1138E.C: 
A. 354]; Blumenfeld v. Union Nat. 
Bank of Beloit, Kan., 38 F.(2d) 455; 
In" re Ruskay, 5 E.¢2d) 143% “Craw- 
ford County v. Strawn, 157 F. 49, 84 
C.C.A. 558, 15. L.R.A.N.S. 1100 [mod 
149 EF. 229]; In re Mulligan, 116 F. 
715, 9 Am.Bankr. 8; Mercantile Trust 
Co..V. St. Woulss eter, It. Co.,) 99) Hy 1485. 


Ark.—Powell v. Missouri & A. Land 
ee. Mining Co. 39 SWi.0 299), 99) Ark, 
553. 


Iowa.—Cable v. Iowa State Sav. 
Bank, 197 N.W. 434, 194 N.W. 957, 197 
Iowa 393, 31 A.L.R. 748. 


Mass.—Hewitt v. Hayes, 91 
332, 205 Mass. 356. 

N.Y.—Cole v. Cole, 66 N.Y.S. 314, 
54 App.Div. 37. 


Okl.—Apple v. Hert, 252 P. 823, 122 
OK 53) Dos. ahve ees Gle ° 


Wash.—Chase & Baker Co. y. Olm- 
sted, 160 P. 952, 93 Wash. 306. 


Wyo.—Lusk Development & Im- 
provement Co. v. Giinther, 232 P. 518, 
32 Wyo. 294. 


Eng.—Brown vy. Adams, L.R. 4 Ch. 
i bayes re Ulster Bldg. Co., L.R. 25 
ye. 3 


N.E. 


2. Leach v. Iowa State Sav. Bank 
of Sioux City, 212 N.W. 748, 215 N.Ww. 
728, 204 Iowa 497; State Sav. Bank 
v. Thompson, 128 P. 1120, 88 Kan. 461; 
Supreme Lodge of Portuguese Fra- 
ternity of United States v. Liberty 
Trust Co., 102 N.E. 96, 215 Mass. 27; 
Columbia Ins. Co. v. Second Bank & 
Trust Co. of Hoboken, 156 A. 327, 109 
N.J.Eq. 143. 


3. Mitchell v. Dunn, 294 P. 386, 211 
Cal. 129; Cohnfeld v. Tanenbaum, 68 
NB ade Ge Nave 26, (9.8) Aan Sit 
653; Baker v. New York Nat. Exch. 
Bank, 2 N.E. 452, 100 N.Y. 31, 53 Am. 
R. 150, 16 Abb.N.Cas. 458; United 
Nat. Bank v. Weatherby, 75 N.Y.S. 3, 
70 App.Div. 279. 


fa] No presumption of intent to 
replace where additions are funds of 
third persons.—Cable v. Iowa State 
Sav. Bank, 194 N.W. 957, 197 N.W. 
434, 197 Iowa 393, 81 A.L.R. 748. 


tuis que trust are entitled to share pro rata in what 
remains of the commingled fund,*® and it has been 


4 Garst v. Canfield, 116 A. 482, 44 
R.I. 220; Hungerford v. Curtis, 110 
AS 650,43 RT. 124, 12, A. TR A040: 


‘5 Empire State Surety Co. v. Car- 
roll County, 194 F. 593, 114 C.C.A. 435; 
Hewitt v. Hayes, 91 N.E. 332, 205 
Mass. 356, 137 Am.S.R. 448; United 
Nat. Bank v. Weatherby, 75 N.Y.S. 3, 
70 App.Div. 279; In re Stenning, [1895] 
2 Ch. .483 [dist. Haneock ve Smith, 
41 Ch.D. 456]; In re Hallett, 13 Ch.D. 
696. See Downing v. Cunningham, 
152 N.E. 365, 256 Mass. 285 (holding 
that, where the trustee has no funds 
of his.own in the commingled fund 
which he can rightfully withdraw but 
the funds commingled are those of 
various cestuis que trust, there can 
be no presumption that a withdrawal 
by the trustee is of his own funds, 
and for plaintiff to recover he must 
show. that his money is in the fund 
remaining); Newell v. Hadley, 92 N. 
EK. 507, 206 Mass. 335, 29 L.R.A.N.S. 
908 (holding the nule of the text in- 
applicable where the trustee with- 
drew the money to pay a debt of one 
of the beneficiaries, the presumption 
in such a case being that that benefi- 
ciary’Ss money was withdrawn). 


[a] Criticism of rule.—‘‘The rule 
in Clayton’s Case is to allocate the 
payments upon an account. Some 
rule had to be adopted, and though 
any presumption of intent was a fic- 
tion, priority in time was the most 
natural basis of allocation. It has 
no relevancy whatever to a case like 
this. Here two people are jointly in- 
terested in a fund held for them by a 
common trustee. There is no reason 
in law or justice why his depredations 
upon the fund should not be borne 
equally between them. To throw all 
the loss upon one, through the mere 
chance of his being earlier in time, is. 
irrational and arbitrary, and is equal- 
ly a fiction as the rule in Clayton’s 
Case, 1° Meriv. 572, 35 Reprint 781. 
When the law adopts a fiction, it is, 
or at least it should be, for some pur- 
pose of justice. To adopt it here is 
to apportion a common misfortune 
through a test which has no relation 
whatever to the justice of the case.’ 
In re Walter J. Schmidt & Co., 298 FB. 


314, 316 


6. Bromley v. Cleveland, ete., R. 
Co.5 795 NW. F415¢ 103) (Wasi 562: 


7. First State Trust & Savings: 
Bank of Springfield v. Therrell, 138 
So. 7383; 103 Fla~11386*  Raban v. Cas— 
cade Bank, 84 P. 72, 33 Mont. 418; 
Bragg v. Osborn, 248 S.W. 19, 147 
Tenn. 381. 


_ 8 First State Trust & Savings 
Bank ’of Springfield v. Therrell, 138 
So. 733, 103 Fla. 1136; Grant v. Knox, 
(Mo.App.) 227 S.W. 661. 
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suggested that cestuis que trust whose funds are 
first added to the commingled mass should bear pro- 
portionately the loss caused by any withdrawals 


made before other trust funds are 


the trustee has exhausted the fund in which the funds 

‘of several cestuis que trust have been mingled, the 
rule that the first withdrawals are to be charged 
against the first deposits has no application.'° 
Where, after drawing on a fund belonging to sev- 
eral cestuis que trust, the trustee makes subsequent 
additions to the fund, they will be considered as a 
general restoration in which all the cestuis que trust 
will share ratably, rather than as making good so 
far as possible the separate amounts converted from 
each in the order in which they were abstracted.1+ 


[§ 902] (b) Investments or Purchases with Min- 
As a general rule, 
where the trustee buys property with his own and 


gled Funds!*—aa. In General. 
trust funds, the cestui que trust 


9. In re Walter J. Schmidt & Co., 
298 F. 314. 


16. Cunningham v. Brown, 44 S. 
Ct. 424, 265 U.S. 1, 68 L.Ed. 873 [rev 
284 F. 936 (aff 280 F. 193)]. 


11. In re T. A. McIntyre & Co., 181 
F. 960, 104 C.C.A. 424. 


12. Preperty purchased entirely 
with trust funds see supra § 891. 


13 U.S.—Vorlander v. Keyes, 1 
¥.(2d) 67; Ormsby v. Finney, 281 F. 
836 fate 2381 B.,.840]; (kraser iv. Cole, 
214 F. 556, 131 CC.A. 102; Primeau 
vy. Granfield, 184 F. 480. 


Ala.—Griswold vy. Griswold, 20 So. 
437, 111 Ala. 572. 


Ga.—Alspaugh v. Adams, 5 S.E. 496, 
80 Ga. 345. 


Ind.—Case v. Collins, 76 N.E. 781, 
37 Ind.App. 491. 


Mich.—Massachusetts Bonding & 
Ins. Co. v. Josselyn, 194 N.W. 548, 
224 Mich. 159. 


Minn.—Shearer v. Barnes, 136 N.W. 
861, 118 Minn. 179. 


N.Y.—Holmes v. Gilman, 34 N.E. 
205, 188 N.Y. 369, 34 Am.S.R. 473, 20 
L.R.A. 566, 20 Abb.N.Cas. 213. 


Pa.—McLaughlin v. Fulton, 104 Pa. 
161. But see Cross’ Appeal, 97 Pa. 
471 (holding that the beneficiaries of 
a trust fund wrongfully used by the 
trustee in improvements on realty 
previously purchased by him can 
have no equitable lien against the 
realty). 


Tenn.—Aiken v. Taylor, (Ch.A.) 62 
S.W. 200. See Kaphan y. Toney, (Ch. 
A.) 58 S.W. 909 (holding that, where 
a trustee exchanges trust lands, and 
also his own land, for other realty, 
the beneficiaries will be entitled to 
such proportion of the latter prop- 
erty aS the trust property bore to the 
whole consideration). 


Tex.—House v. Rogers, (Civ.App.) 
23 S.W.(2d) 414 [aff (Commn.App.) 
39 S.W.(2d) 1111]. 


Eng.—Francis vy. Francis, 5 De G.M. 
& G. 108, 54 Eng.Ch. 88, 43 Reprint 
811. 


{a] Down payment with trustee’s 
money.—Where the trustee uses his 
own money to make a down payment 
on property which he subsequently 
pays for in full with the trust money, 
the down payment with the trustee’s 
own money does not prevent thé bene- 
ficiary from reaching the property, 
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added.” Where 


chase.?+ 


ees 
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charge on the property, at least to the extent of the 
trust funds traced into the same;1* and according 
to some cases the cestui que trust may be entitled 
to the whole property if the trustee does not show 
the amount of his own funds involved in the pur- 
If the entirety of a mingled fund is used 
to make a purchase or investment, the cestul que 
trust is entitled to a charge on the product,?® although 
that portion of the property which represents the 
trust funds cannot be definitely identified.*® 
cording to some cases if any part of the mingled fund 
is used in making a purchase or investment, the ces- 
tui que trust is entitled to a charge on the product ;*7 
but other cases have held that, where only a part of 
the fund is used, leaving in the fund an amount suf- 


Ac- 


ficient to cover the trust fund, the cestui que trust 


is entitled to a 


the most the trustee being entitled to 
being an inquiry as to the amount he 


invested. McLaughlin v. Fulton, 104 
Pa. 161. 
14. Ward v. Armstrong, 84 Ill. 151; 


Watson vy. Thompson, 12 R.I. 466. 


15. U.S—in re Mulligan, 116 F. 
715, 9 Arm.Bankr, 8. 


Ala.—McMillan vy: McMillan, 119 So. 
676, 218 Ala. 559. 


Ga.—Byrom v. Gunn, 31 S.E. 560, 
102 Ga... 565. 


Minn.—American Ry. Express Co. 
v. Houle, 210 N.W. 889, 169 Minn. 209, 
48 A.L.R. 1266. 


Mo.—Clay v. Walker, 
W.(2d) 961. ~ 


Tex.—Spencer v. Pettit, (Civ.App.) 
17 S.W.(2d) 1102 [aff (Commn.App.) 
34 S.W.(2d) 798]. 


W.Va.—Johnson’s Ex’rs_v._ John- 
son’s Heirs, 98 S.E. 812, 883 W.Va. 593. 


Eng.—Harford v. Lloyd, 20 Beav. 
310, 52 Reprint 622. 


(App.) 6 S. 


eit Wobbe v. Schaub, 143 Ill. App. 
[a] Showing purchase of definite 


or aliquot part.—(1) A beneficiary 
seeking to establish a constructive 
trust on property purchased with 
commingled funds need not show 
that any definite or aliquot part of 
the property sought to be impressed 
with the trust was purchased with 
trust funds. Spencer v. Pettit, (Tex. 
Civ.App.) 17 S.W.(2d) 1102 [aff 
(Commn.App.) 34 S.W.(2d) 798]. (2) 
Necessity of showing payment of defi- 
nite or aliquot part to establish re- 
sulting trust see supra § 163. 


17. U.S.—Brennan y. Tillinghast, 
201 F. 609, 120 C.C.A. 37; Primeau v. 
Granfield, 184 F. 480. 


Cal.—Mitchell v. Dunn, 294 P. 386, 
211 Cal. 129. But see Live Oak Ceme- 
tery Ass’n v. Adamson, 288 P. 29, 106 
Cal.App. 783 (containing contrary sug- 
gestion). 


Fla.—Glidden v. Gutelius, 119 So. 
140, 120 So. 1, 96 Fla. 834. 


Neb.—Lincoln v. Morrison, 90 N.W. 
905, 64 Neb. 822, 57 L.R.A. 885. 


Okl.—Cameron v. Cameron, 217 P. 
1033, 90 Okl. 293. 


Tex.—Meyers v. Baylor University 
in Waco, (Civ.App.) 6 S.W.(2d) 393. 


ORS aa re Oatway, [1903] 2 Ch. 
356. 


is not entitled to a charge on the property purchased 
if he does not show that the trust portion of the fund 
was so used, in order to rebut the presumption that 
the trustee used his own funds first.*® 


If the trus- 


Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


[a] Lawful investments.—‘Where 
funds held in trust by a trust com- 
pany are commingled with the funds 
of the trust company, and invest- 
ments are made with such commingled 
funds, which investments might law- 
fully be made by the trust company 
with the trust funds, the presumption 
to be indulged is that such invest- 
ments were made with the trust 
funds, and that the securities so pur- 
chased come to the trust company, 
and remain in the trust company, im- 
pressed with the trust to the extent 
of the amount of the trust fund which 
may have been found to have been so 
commingled with.the funds of the 
trustee.” Glidden v. Gutelius, 119 So. 
140, 145, 120 So. 1, 96 Fla. 834. 


[b] Presumption that trustee used 
own money first inapplicable to defeat 
recovery.— “The presumption men- 
tioned has no application to a case 
like this. The presumption is nothing 
more than a fiction created to assist 
the cestui, not to injure him. It was 
created to assist cestuis in following 
the trust property, not to hinder 
them.” Mitchell v. Dunn, 294 P. 386, 
388, 211 Cal. 129. 


{[c] Thus, where a trustee has 
mixed his own money and trust mon- 
ey in one banking account, and subse- 
quently draws out and invests some 
of the mingled moneys, if such in- 
vestment is still in his name or under 
his control when the bank balance 
becomes insufficient to repay the 
trust moneys, he cannot contend that 
the investment represents his own 
money alone, and that it is the trust 
money which has been spent in other 
ways and is not recoverable, and how- 
ever large the balance might be at 
the time, the trustee cannot make 
any investment which will be free 
from a charge in favor of the trust 
until the trust moneys have been ac- 
tually reinvested in prover form, or 
repaid, and the order of priority in 
which the various payments in and 
withdrawals have been made is im- 
ma teal In re Oatway, [1903] 2 Ch. 

oo. 


18. U.S.—Empire State Surety Co. 
v. Carroll County, 194 F. 593, 114 Cc. 
C.A. 435; In re City Bank of Dowa- 
giac, 186 F. 413; Crawford County v. 
Strawn, 157 F. 49, 84 C.C.A. 558, 15 
L.R.A.N.S. 1100 [mod 149 F. 229]. 


Ala.—Kennedy v. Carter, 117 So. 
182, 217 Ala. 573. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tee, after mingling trust funds, separates from the 
common fund a portion of it as the fund of the ces- 
tui que trust and invests such portion in his own 
name, the trust becomes impressed on the money 
thus set aside, and the property in which it is in- 
Where the mingled funds are used in in- 
vestments into some of which the money cannot be 
traced, but in others it can be traced, it will be 
presumed that the trust money was all used in the 
investments into which it can be traced;?° but, 
when the trustee has withdrawn all of a mingled 
fund and there is nothing to show what has become 
of it, there is no presumption that the trust portion 
is to any extent included or represented in securities, 
the legal title to which is vested in the trustee.?1 
Where property has been purchased entirely with 
the joint funds of several cestuis que trust, which 
have been mingled together, the entire property goes 
to the cestuis que trust proportionately.?? | 


vested.?9 


Ark.—Covey v. Cannon, 149 S.W. 
514, 104 Ark. 550. 


N.J.—Standish y. Babcock, 52 N.J. 
Eq. 628. 

Utah.—Waddell v. Waddell, 104 P. 
743, 36 Utah 435. 


Wyo.—State v. Foster, 38 P. 926, 5 
nee 199, 63. Am.S.R. 47, 29 L.R.A. 


ae Houghton vy. Davenport, 74 Me. 
590. 


20. Banks v. Rice, 45 P. 515, 8 Colo. 
App. 217. 
21. Burnham v. Barth, 62 N.W. 96, 


89 Wis. 362. 


22. Stckes v. Burlington County 
Trust Co., 108 A. 863, 91 N.J.Eq. 39. 


23. Cross references: 
Appreciation in value generally see 

supra § 893. , 
Cestui’s right to elect either lien or 

interest as owner see supra § 908. 
Proceeds of insurance partially paid 

for with trust funds see supra § 

895. 

24. Bowling v. Bank of New Hay- 
en, 294 S.W. 499, 219 Ky. 731. 

Right to elect to hold trustee per- 
sonally liable generally see infra § 
904, 


25. U.S.—Vorlander v. Keyes, 1 F. 
ey 67; Primeau v. Granfield, 184 F. 


Mich,—Massachusetts Bonding & 
Ins. Co. v. Josselyn, 194 N.W. 548, 224 
Mich. 159. 


Minn.—Shearer v. Barnes, 136 N.W. 
861, 118 Minn. 179; Treacy v. Powers, 
127 N.W. 936, 112 Minn. 226. 


Neb.—Lincoln v. Morrison, 90 N.W. 
905, 64 Neb. 822, 57 L.R.A. 885. 


N.Y.—Holmes v. Gilman, 34 N.E. 
205, 138 N.Y. 369, 34 Am.S.R. 4738, 20 
L.R.A. 566. 


[a] Inability to ascertain cestui’s 
interest at once does not prevent re- 
ra ae Primeau v. Granfield, 184 F. 
480. 


[b] Reason for rnle.—‘There is no 
reason why, by adding his own funds 
to the beneficiary’s the trustee should 
change the beneficiary’s rights in the 
investment, provided there is no 
doubt what was the proportion of 
ownership in the funds actually in- 
vested. As Lord Brougham says in 
Docker v. Somes, 2 Myl.&K. 656, 39 
Reprint 1095, that is just the case 
most likely to arise, when a guilty 
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tion.?® 


trustee has used the funds in his own 
business. Why the estate shou'd suf- 
fer all the risk and give the trustee 
the profit if he wins is beyond com- 
prehension.” Primeau v. Granfield, 
184 F. 480, 482. 


26 U.S.—Oliver v. Piatt, 3 How. 
333, 11 L.Ed. 622 [aff 19 F.Cas.No. 11,- 
115, 2 McLean 267]. 


Ala.—Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; Lehman v. Lewis, 
62 Ala. 129; Blackwell v. Blackwell, 
83 Ala. 57, 70 Am.D. 556; Kavanaugh 
v. Thompson, 16 Ala. 817; Julian v. 
Reynolds, 8 Ala. 680. See Crutchfield 
v. Haynes, 14 Ala. 49 (holding that 
the title of purchasers who have paid 
the trustee a fair price for the prop- 
erty should not be disturbed where 
the trustee is able to account for the 
purchase price). 


Ark.—Davis v. Dickerson, 207 S.W. 
436. 137 Ark. 14; Red Bud Realty Co. 
v. South, 131 S.W. 340, 96 Ark. 281; 
Shelton v. Lewis, 27 Ark. 190. 


Cal.—Lathrop v. Bampton, 31 Cal. 
17, 89 Am.D. 141; Gunter v. Janes, 9 
Cal. 643. 


Ga.—Roberts v. Mansfield, 38 Ga. 
452; Phinizy v. Few, 19 Ga. 66; Mar- 
tin v. Greer, Ga.Dec. 109. 


Idaho.—Zohos v. Marefolos, 281 P. 
1114, 48 Idaho 291. 


Ill.—Hinsey v. Supreme Lodge K. 
P., 138 Ill.App. 248 [aff 89 N.E. 728, 
241 Ill. 384]; Graham v. Graham, 85 
Ill.Avp. 460. See Kenny vy. Keplinger, 
89 Ill.App. 570 (recognizing the rule). 


Ind.—Haxton v. McClaren, 31 N.E. 
48, 132 Ind. 235; Baughman v. Lowe, 
83 W.E. 255, 41 Ind.App. 1 


v. Robinson, 22 


Iowa.—Robinson 


Iowa 427; MacGregor v. MacGregor, 
9 Iowa 65. 
Kan.—wW oodrum Vv. Washington 


Nat. Bank, 55 P. 333, 60 Kan. 44; Mer- 
ket v. Smith, 5 P. 394, 33 Kan. 66. 


Ky.—Stephens vy. Stephens, 12 S.W. 
192, 89 Ky. 185, 11 Ky.L. 496; Clark 
vy. Anderson, 18 Bush 111. 


Me.—Miles v. Coombs, 115 A. 249, 
120 Me. 453. 

Md.—Armitage v. Snowden, 41 Md. 
1G 


Mass.—Peabody v. Tarbell, 2 Cush. 
226. 


Mich.—Bliss v. Collier, 205 N.W. 
81, 232 Mich. 221. 
Miss.—Morrison vy. Kinstra, 55 


Miss. 71; Isom v. Jackson First Nat. 
Bank, 52 Miss. 902; Wood vy. Stafford, 


. 
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{§ 905] bb. Appreciation or Depreciation of In- 
vestment or Purchase.” 
purchase wrongfully made in part with trust funds 
has depreciated in value, the cestui que trust may 
elect to take a lien on the whole to secure repayment 
of the trust fund,?* while, on the other hand, if 
there have been profits or an appreciation in value, 
the cestui que trust may elect to become a coowner 
with the trustee in the proportion that the trust 
fund bore to the total sum invested in the property 
and to that extent share in the profits or apprecia- 


Where an investment or 


[§ 904] 3. Cestui Que Trust’s Rights of Election 
and Waiver—a. Election between Personal Liabil- 
ity of Trustee and Pursuit of Res—(1) In General. 
As a general rule, where trust property has been 
diverted, and may still be traced, the cestui que trust 
has an election to either follow the res or to hold the 
trustee personally lable for the breach of trust;*°® 


50 Miss. 370; McLeod vy. First Nat. 
Bank, 42 Miss. 99. 


Mo.—MecKee v. Downing, 124 S.W. 
7, 224 Mo. 115: Prewitt v. Prewitt, 
87 S.W. 1000, 188 Mo. 675; Borr v. 
Cubbage, 52 Mo. 404; Parker v. Straat, 
39 Mo.App. 616. 


N.J.—Bohle v. Hasselbroch, 51 A. 
508, 64 N.J.Eq. 334, 61 LRA. 323 
[rev 48 A. 916, 61 N.J.Eq. 470]. 


N.M.—Chaves v. Myer, 85 P. 233, 
13 N.M. 368, 6 L.R.A.N.S. 793. 


N.Y.—Prosser v. Buffsio First Nat. 
Bank, 13 N.E. 287, 106 N.Y. 677 mem; 
Ferris v. Van Vechten, 73 N.Y. 113; 
Ostrander v. Ostrander, 184 N.Y.S. 
7197, 194 App. Div.c) faff-135 N.H. 92% 
233 N.Y. 582]; Mullin v. Mullin, 104 
NoyS. 323,029, App Div. soz co oe Ne es 
Civ.Proe. 357; Cheeseman v. Sturges, 
22 N.Y.Super. 246. 


RN epee et | v. McBride, 68 N.C. 
aod. 


N.D.—Prondzinski v. Garbutt, 86 
N.W. 969, 10 N.D. 300. 

Or.—Bettencourt v. Bettencourt, 
142 P. 326, 70 Or: 384; Thorson v. 


Hooper, 109 P. 388, 57 Or.-75. 


Pa.—In re Freas’ Estate, 79 A. 513, 
231 Pa. 256 [aff 19 Pa.Dist.: 735]. 


Tenn.—Treadwell v. McKeon, 7 


Baxt. 201. 


Tex.—Silliman v. Gano, 39 S.W. 
559. 40 S.W. 391, 90 Tex. 637: Tyler 
County State Bank v. Shivers, 
(Commn.App.) 6 S.W.(2d) 108 [aff 
(Civ.App.) 281 S.W. 264]; Spencer v. 
Pettit, (Commn.App.) 2 S.W.(2d) 422 
[rev (Civ.App.) 268 S.W. 779]; House 
v. Rogers, (Civ.App.) 23 S.W.(2d) 414 
{aff (Commn.App.) 39 S.W.(2d) 1111]; 
D. Sullivan & Co. v. Ramsey, (Civ. 
App.) 155 S.W. 580; Ingenhuett v. 
Hunt, 39. S.-W. 310, 15 Tex.Civ.App. 
248, 

Utah.—Lawley v. Hickenlooper, 231 
P. 821, 64 Utah 543, '36 A. T.R.°1327,. 


Vt.—Miller v. Belville, 126 A. 590, 
98 Vt. 248. 


Va.—Barksdale y. Finney, 14 Gratt. 
(55 Va.) 338. 


Wis.—In re Mendel’s Will, 159 N.W. 
806, 164 Wis. 136. 


Eng.—Thornton y. Stokill, 1 Jur.N. 
S. 751. 


[a] Compelling election by third 
persons.—Third persons cannot for 
their own protection require the ces- 
tui que trust to elect to pursue the 
trust fund or property in its substi- 
tuted form. Barr v. Cubbage, 52 Mo. 


980 [65 C.J.] 


and if the cestui que trust has exercised his elec- 
tion, it is error to deny the relief sought and make 
a different election for him;?7 but the cestui que 
trust is bound by an election one way or the other,?® 
and, although there is some authority to the con- 
trary,?® it is usually held, unless the cestui has pro- 
ceeded against] the trustee personally before he 


knows that there is property into 


404. 


[b] Inability to trace or identify 
property terminates the right of elec- 
tion and only personal] liability of the 
trustee can be relied on. Lathrop v. 
Bampton, 31 Cal. 17, 89 Am.D. 141; 
Snyder v. Parmelee, 68 A. 649, 80 Vt. 
496. 


{e] No beneficiary with power to 
elect.—Where the capital of trust 
funds, subject to a life interest in 
certain beneficiaries with the remain- 
der in others, is wrongfully invested, 
the power to elect resides in the re- 
maindermen, and if they cannot be as- 
certained because of certain contin- 
gencies, no right of election exists. 
MacGregor v. MacGregor, 9 Iowa 65. 


{d] Statute entitling beneficiary 
to restoration of property or its pro- 
ceeds and making no mention of his 
previously existing equitable right to 
recover the value of the property 
wrongfully disposed of, from the 
trustee personally, does not deprive 
the beneficiary of his right to elect 
to recover the value of the property 
from the trustee rather than to take 
the proceeds. Prondzinski v. Garbutt, 
86 N.W. 969, 10 N.D. 300. 


Election of remedies where prop- 
erty has been converted by executor 
or administrator see Executors and 
Administrators § 571. 


Personal liability of trustee see su- 
pra §§ 519-527, 701, 707. 


Trust funds as claims against es- 
tate of deceased trustee see Execu- 
tors and Administrators § 894. 


27. Cisewski v. Cisewski, 152 N.W. 
642, 129 Minn. 284. 


28. See cases infra notes 31, 32. 


29. U.S.—Newhouse y. First Nat. 
Bank, 13 F.(2d) 887 [aff 17 F.(2d) 
228]. 

Ky.—Stratton vy. Stratton’s Adm’r, 
149 S.W. 900, 149 Ky. 473. 


Va.—Barksdale v. Finney, 14 Gratt. 
(55 Va.) 338. 


W.Va.—Johnson’s Ex’rs v. John- 
son’s Heirs, 98 S.H. 812, 83 W.Va. 593. 


Eng.—Francis v. Francis, 5 De G.M. 


a. 108, 54 Hng.Ch. 88, 48 Reprint 
811. 
[a] Claiming as general creditor 


upon insolvency of trustee.—The ces- 
tui que trust may file his claim as a 
general creditor against, and receive 
dividends from, the estate of an in- 
solvent trustee, and also pursue the 
trust property provided he does not 
altogether receive more than is suf- 
ficient to satisfy his claim. New- 
house v. First Nat. Bank, 13 F.(2d) 
887 [Laff 17 F.(2d) 228]; Johnson’s 
Ex’rs v. Johnson’s Heirs, 98 S.H. 812, 
83 W.Va. 593. 


[b] Reason for rule.—‘‘The rule 
has long been established that there 
may be as many judgments as there 
are liabilities, but only one satisfac- 
tion. So the plaintiff had a right to 
a judgment against the person who 
converted the funds, and ‘another 
against the person who received the 
funds and notice of their trust char- 
acter before any appropriation of the 
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which the trust 


same. The two remedies are not in- 
consistent. It is only necessary that 
there be only one satisfaction of the 


demand.” Newhouse v. First Nat. 
Bank a3) Evi@d) 887% 890) atk Ie a 
(2d) 228]. 


SO. Stokes v. Burlington County 
Trust Co.) 108 Ac.863, 9.) No Jed. 39. 


[a] Claiming as general creditor 
in ignorance of property right.—The 
filing of a claim as a general cred- 
itor is not a waiver of the right to 


follow misapplied trust property 
where claimant is ignorant, at the 
time of filing the claim, that the 


trust property is traceable into, and 
forms part of, the insolvent’s estate. 
Stokes v. Burlington County Trust 
Co., 108 A. 863, 91 N.J.Hq. 39. 


31. Ala.—Foley v. Leva, 13 So. 747, 
101 Ala. 395. 

Mass.—Hewitt v. Hayes, 91 N.E. 
332, 205 Mass. 356, 137 Am.S.R. 448. 

Mich.—Bliss v. Collier, 205 N.W. 
81, 232 Mich. 221 [cit Cyc]; Rowley v. 
Towsley, 19 N.W. 20, 53 Mich. 329. 


Minn.—Shearer v. Barnes, 136 N.W. 
861, 118 Minn. 179. 


Mo.—Stoller v. Coates, 88 Mo. 514. 


Neb.—Carter v. Gibson, 85 N.W. 45, 

61 Neb. 207, 52 L.R.A. 468. 
Or.—Bettencourt vy. Bettencourt, 

142 P. 326, 330, 70 Or. 384 [quot Cyc]. 


Pa.—Freeman vy. Pennock, 1 Watts 
(Pa.) 405 note, 3 Penr.&W. 317 note. 


Gea ee v. Barker, 14 Wis. 
iis 
See Secor v. Clark, 54 N.Y.Super. 


500 [aff 22 N.E. 1126, 115 N.Y. 666] 
(holding that, where a judgment was 
rendered against defendant for mon- 
eys collected by him and wrongfully 
withheld, the judgment not being 
against him in a fiduciary capacity, 
and the money having been mingled 
with his own, there can be no specific 
lien decreed on any portion of his 
property in the hands of his execu- 
trix upon his death). 


[a] Claiming as general creditor 
upon insolvency of trustee.—(1) If 
the cestui que trust elects to prove 
his claim as a general creditor, he 
may not thereafter elect to enforce 
his equitable right to follow the trust 
property, for it is said that the reme- 
dies are inconsistent. Burrows vy. 
Johntz, 48 P. 27, 57 Kan. 778; Hewitt 
v. Hayes, 91 N.B. 332, 205 Mass. 356, 
137 Am.S.R. 448; Johnson v. Ames, 11 
Pick. (Mass.) 173; Stoller v. Coates, 
88 Mo. 514; Tyler County State Bank 
v. Shivers, (Tex.Commn.App.) 6 S.W. 
(2d) 108 [aff (Civ.App.) 281 S.W. 264]. 
(2) Inconsistency between presenta- 
tion of claim against assignee for 
benefit of creditors and other reme- 
dies see Election of Remedies § 15. 


{[b] Judgment against trustee.— 
By taking a judgment against his 
trustee for the price of trust property 
wrongfully sold a cestui que trust 
thereby ratifies the sale and waives 
his right to pursue the purchaser. 
Bliss v. Collier, 205 N.W. 81, 232 Mich. 


221 [cit Cyc]; Carter v. Gibson, 85 N.. 


W. 45, 61 Neb. 207, 52 L.R.A. 468. But 
gee Citizens’ Bank v. Rucker, 72 P. 46, 
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funds can be traced,?® that if the cestui que trust 
has first elected to hold the trustee personally lia- 
ble, he cannot thereafter follow the res,°+ while on 
the other hand, if he has first sought to follow the 
res, he cannot thereafter hold the trustee person- 
ally responsible.*? 
hold the trustee personally liable for breach of trust, 
but simply to establish the existence of the trust 


However, a previous suit, not to 


138 Cal. 606 (holding that, where a 
husband misappropriates money held 
in trust and gives the same to his 
wife, who with knowledge invests the 
same in lands, the fact that the cred- 
itor obtains judgment against the 
husband for such moneys does not 
affect the lien on the lands for the 
trust money so misappropriated). 


Effect of trustee’s satisfaction of 
liability on right against third per- 
sons see infra’§ 911. 


‘Right to assert lien on res while 
holding trustee personally see infra § 
907. 

32. Cheeseman v. Sturges, 22 N.Y. 
Super. 246. See Lamb v. Orton, 2 
New Rep. 435 (holding that, where a 
trustee mixes his own money with 
the trust fund and takes security for 
the whole fund, the trust fund is en- 
titled to priority of payment from the 
security, but if the cestui que trust 
elects to adopt the loan, he cannot 
compel the trustee to make good the 
deficiency). But see Fowler v. Bow- 
ery Sav. Bank, 21 N.E..172, 113 NY: 
450, 10 Am.S.R. 479, 4 LsuR.AD 145552 
Silv.A. 280, 23 Abb.N.Cas. 133 (indi- 
cating that the cestui que trust may 
pursue the trust property without re- 
leasing the trustee from his personal 
liability); Barksdale v. Finney, 14 
Gratt. (55 Va.) .338 (Choldinge that, 
where the cestui has sought to recov- 
er the property and he has succeeded 
in recovering only a portion thereof, 
the trustee is not thereby released 
from liability for the residue which 
could not be recovered). 


[a] Pursuit of trust bank deposit 
wrongfully paid out.—Where a bank 
holding a deposit in trust, which it is 
bound to pay the cestui que trust as 
a debt, wrongfully pays the deposit 
to one not entitled to the same, and 
the beneficiary ratifies the payment 
by bringing suit and recovering judg- 
ment against the wrongful payee, he 
eannot thereafter elect to hold the 
bank as if the debt had not been paid, 
for the remedies are inconsistent. 
Fowler v. Bowery Sav. Bank, 21 N.E. 
172, 173, 113 N.Y. 450, 10 Am.S.R. 479, 
4 L.R.A. 145, 2 Silv.A. 280, 23 Abb.N. 
Cas. 133, rev 47 Hun 399, 14 N.Y.St. 
515 (“Where a trustee, in breach of 
his trust, disposes of the trust prop- 
erty, the beneficiary of the trust may 
pursue it or its proceeds wherever he 
can trace them, so far as the law will 
permit him to do so without releasing 
the trustee. All his remedies in such 
a case are consistent, and based up- 
on the same theory, to-wit, a breach 
of trust; but, if a trustee is bound 
to pay money to a beneficiary as a 
debt due from him to the beneficiary, 
then, if he makes payment to another 
person, he has not paid the debt, and 
the money paid is not in fact the 
property of the beneficiary. In such 
case the beneficiary may ignore the 
payment, and. sue the trustee as his 
debtor; or he may ratify and adopt 
the payment, and sue the person re- 
ceiving the money as his debtor; but 
he cannot do both. There is, in such 
case, a breach of trust, or not, as he 
may elect, and his election, once ef- 
fectually made, is conclusive for- 
ever’’). 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 
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and the amount thereof, does not prevent the cestui 
que trust from following the trust property.*® 


[§ 905] (2) Effect of Security for Trustee’s Per- 
sonal Liability. A cestui que trust may pursue trust 
property regardless of any security he may have 
by way of surety bonds;** and the fact that the 
cestui que trust has demanded and obtained secu- 
rity from the trustee for the repayment of the di- 
verted trust property does not preclude the cestui 
que trust from .electing to follow and recover the 
trust property.®° 


[§ 906] b. Election between Original Property or 
Product or Substitute. Where trust property has 
been diverted into other property into which it can 
be traced, and the original property itself can still 
be traced and identified, the cestui que trust has 
an election to take either the original property or 
the produet.*® If the cestui que trust has elected 
to subject the product or proceeds to the trust, he 
is bound by his election, and he eannot thereafter 
repudiate it and revive his claim against the orig- 
inal trust property.27 On the other hand, if the 
cestui que trust disaffirms the transfer and recovers 
the trust property, he cannot thereafter impress a 
trust upon the property which the trustee received 
in exchange for the transfer of the trust property.*§ 


Repurchase of original property by trustee. Where 
the trustee has invested trust property or its pro- 
ceeds in other property into which it can be dis- 
tinctly traced, the cestui que trust’s right to 
elect to have the trust attached to the investment is 


33. Bliss v. Collier, 205 N.W. 81, 
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assigns the securities taken for the 
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one which the trustee cannot defeat by a subsequent 
repurchase of the trust property,*® although in the 
latter case the cestui que trust may, at his option, 
avail himself of his own right and take back and 
hold the trust property upon the original trust.*° 


[S 907] c. Election between Lien on, and Owner- 
ship Interest in, New Property—(1) In General. 
While it has been held that the cestui que trust 
cannot assert even a lien if he proceeds against the 
trustee personally and expressly waives any claim 
he may have to property purchased with trust 
funds,*+ as a general rule, where the trustee has 
made a separate wrongful investment with trust 
funds, the cestui que trust has an election either to 
claim the res as_the trust property or to assert a 
hen or charge upon the res to secure repayment of 
the fund diverted;4?, and if the cestui que trust 
has exercised his right and elected to take an inter- 
est in the property purchased with the trust fund, 
it is error to give him a lien instead.*# The institu- 
tion of an action to impress a-trust upon property 
into which trust funds have been invested is itself 
an election to pursue the res as such.*+ 


[§ 908] (2) Property Purchased with Mingled 
Funds.*® While the cestui que trust cannot elect 
to take the entire property as his own,*® according 
to many authorities, where the trust funds have 
been mixed with funds of the trustee in a purchase 
or investment, the cestui que trust may elect to 
take a lien upon the entire property for the repay- 
ment of his funds, or he may claim an interest as 


Ala.—Smith v. Perry, 56 Ala. 266. 


232 Mich. 221. 
Election of remedies see infra § 937. 


34. Marquette v. Wilkinson, 78 N. 
W. 474, 119 Mich. 418, 438 L.R.A. 840; 
Tonges v. Vanderveer Canarsie Im- 
provement Syndicate, 148 N.Y.S. 748 
[motion den 153 N.Y.S. 1147, 169 App. 
Div. 956, and appeal dism 156 N.Y.S. 
1148, 172 App.Div. 970]; Reed’s Ap- 
peal, 34 Pa. 207. But see Linville v. 
Leininger, 72 Ind. 491 (holding that, 
where a public official has diverted 
public funds, resort must be had to 
his bond, and the funds, although 
traceable and identifiable, cannot be 
followed in equity). 


35. Myers v. Clay Center Bd. of 
Education, 32 P. 658, 51 Kan. 87, 37 
Am.S.R. 263. 


36. U.S.—U. S. v. Dunn, 45 S.Ct. 
451, 268 U.S. 121, 69 L.Ed. 876 [mod 
288 F. 158]; Oliver v. Piatt, 3 How. 
303;- 11 Lid. 622' fafi 19 :Cas.No. 
11,115, 2 McLean 267]. 


Ala.—Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; Foley v. Leva, 13 
So. 747, 101 Ala. 395; Smith v. Perry, 
56 Ala. 266. 


Me.—Libby v. Frost, 56 A. 906, 98 
Me. 288. 


N.C.—Cooper v. Landis, 75 N.C. 526; 
Cheshire v. Cheshire, 37 N.C. 569. 


Pa.—Carr’s Estate, 24 Pa.Super. 369. 


Tex.—Rose v. Taylor, 43 S.W. 285, 
44 S.Wh i 826,, 17 TexCividapp: + 535% 
Black v. Caviness, 21 S.W. 635, 2 Tex. 
Civ.App. 118. 


Vt.—Blaisdell v. Stevens, 16 Vt. 179. 


Eng.—In re Champion, [1893] 1 Ch. 
101. 


{a] fllustration.—Where a trustee 
fraudulently sells the trust estate, and 


purchase money, the cestui que trust 
may, at his election, take the land or 
the securities. Murray v. Lylburn, 2 
Johns.Ch. (N.Y.) 441. 


37. Bonner v. Holland, 68 Ga. 718; 
Cadieux v. Sears, 101 N.E. 542, 258 Ill. 
221; Aaron v. Rothrock, 169 P. 1161, 
102 Kan. 272; Libby v. Frost, 56 A. 
906, 98 Me. 288. 


388. Brown v. Fox,’ 242 P. 157, 115 
Okl, 41. 


Sor LOMVeEr Vy abt iS: BLOWS Sooper 
Ed. +622) [att 129° ECas Nor 11511'5)°2 
McLean 267]. 


[a] “The reason is, that this would 
enable the trustee to avail himself of 
his own wrong; and if he had madea 
profitable investment of the trust 
fund, to appropriate the profit to his 
own benefit, and by a re-purchase of 
the trust fund to charge the loss or 
deterioration in value, if any such 
there had been, in the mean time, to 
the account of the cestui que trust— 
whereas the rule in equity is, that all 
the gain made by the trustee, by a 
wrongful appropriation of the trust 
fund, shall go to the cestui que trust, 
and all the losses shall be borne by 
the trustee himself. The option, in 
such case, to take the new or the orig- 
inal fund is, therefore, (as has been 
already suggested,) exclusively given 
to the cestui que trust, and is given 
to him for the wisest purposes and 
upon the soundest public policy.” 
Oliver v. Piatt, 3 How. (U.S.) 333, 400, 
11 L.Ed. 622 [aff 19 F.Cas.No. 11,115, 
2 McLean 267]. 


40. Oliver v. Piatt, supra. 


41. Bettencourt v. Bettencourt, 142 
P. 326, 70 Or. 384. 


42. U.S.—Primeau v. Granfield, 184 
F. 480. 


Cal.—Citizens’ Bank v. Rucker, 72 
P. 46, 138 Cal. 606. 


Ill—Hinsey v. Supreme Lodge 
Knights of Pythias, 138 Ill.App. 248 
[aff 89 N.E. 728, 241 Tll. 384]. 


Minn.—Shearer y. Barnes, 136 N.W. 
861, 118 Minn. 179. 


Miss.—Wood v. Stafford, 50 Miss. 
370. 


Mo.—Huetteman vy. Viesselmann, 48 
Mo.App. 582. 


N.J.—Bohle v. Hasselbroch, 51 A. 
508, 64 N.J.Eq. 334, 61 L.R.A. 323 [rev 
48 A. 916, 61 N.J.Eq. 470]. 


Va.—Barksdale v. Finney, 14 Gratt. 
@b Van) 338. 


Wis.—In re Mendel’s Will, 159 N.W. 
806, 810, 164 Wis. 136 [cit Cyc]. 


Eng.—In re Hallett, 13 Ch.D. 696; 
Thornton v. Stokill, 1 Jur.N.S. 751. 


[a] No repugnancy exists between 
claiming to hold the trustee personal- 
ly liable and claiming a lien upon the 
property, for both claims proceed 
upon the theory that the title to the 
property involved is in defendant. In 
re Mendel’s Will, 159 N.W. 806, 164 
Wis. 136. 


Lien to secure repayment of money 
or property unlawfully appropriated 
see Liens § 25. . 


43. Cisewski v. Cisewski, 152 N.W. 
642, 129 Minn. 284. 


44. Shearer v. Barnes, 136 N.W. 
$61, 118 Minn. 179; Mullin v. Mullin, 
104 N.Y.S. 323, 119 App.Div. 521, 39 
ING Ye Olive PROC spn 


45. Election in case of appreciation 
or depreciation in value see supra § 
903. 


46. In re Hallet, 13 Ch.D. 696. 
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coowner in the proportion that the trust funds bore 
and if the cestui que 
trust has elected to take an interest as owner in 
property purchased with mingled funds, it is error 
for the court to give him a lien instead.*® 


[§ 909] 4. Effect of Insolvency of Trustee.*? The 


to the total investment ;*7 


47. U.S.—Vorlander v. Keyes, 1 F. 
(2d) 67; Primeau v. Granfield, 184 F. 
480; In re Mulligan, 116 F. 715. 


Ala.—Walker v. Elledge, 65 Ala. 
51. 


Ga.—Bazemore v. Davis, 55 Ga. 505. 


Ill.—Harris v. Mcintyre, 118 Ill. 
275. 


Ind.—Fansler v. Jones, 7 Ind. 277. 


Ky.—Bowling v. Bank of New 
Haven, 294 S.W. 499, 219 Ky. 731. 


Mich.—Massachusetts Bonding & 
Insurance Co. v. Josselyn, 194 N.W. 
548, 224 Mich. 159. 


Minn.—Cisewski v. Cisewski, 152 N. 
W. 642, 129 Minn. 284; Shearer v. 
Barnes, 136 N.W. 861, 118 Minn. 179. 


Miss.—Morrison y. Kinston, 55 
Miss. 71. 


Mo.—Johnston vy. Johnston, 73 S.W. 
202, 173 Mo. 91, 61 L.R.A. 166, 96 Am. 
S.R. 486. 


Neb.—Lincoln v. Morrison, 90 N.W. 
905, 64 Neb. 905, 57 L.R.A. 885. 


N.J.—Bohle v. Hasselbroch, 51 A. 
508, 64 N.J.Eq. 334, 61 L.R.A. 323 [rev 
48 A. 916, 61 N.J.Eq. 470]. 


But see Bresnihan v. Sheehan, 125 
Mass. 11; Reynolds v. Morris, 17 Ohio 
St. 510 (both confining the cestui que 
trust to a lien to secure repayment of 
the amount of the trust fund). 


48. Cisewski v. Cisewski, 152 N.W. 
642, 129 Minn. 284. 


49. Cross references: 


Generally as to recovery from third 
persons see infra § 910. 


Priorities of cestui que trust and trus- 
tee’s creditors see supra § 880. 


Priority of trust claims upon: 


Assignments for benefit of creditors 
see Assignments for Benefit of 
Creditors § 463. 


Bankruptcy see Bankruptcy §§ 218, 
546. 


Banks’ insolvency see Banks and 
Banking § 548. 


Death of trustee see Executors and 
Administrators §§ 894, 1170. 


Receivership see Receivers § 414. 


Tracing and identifying property in 
general see supra § 889. ; 


50. Jaffe v. Weld, 139 N.Y.S. 1101, 
155 App.Div. 110 [aff 102 N.E. 1104, 
208 N.Y. 593]; In re State Bank of 
Portland, 222 P. 740, 110 Or. 61. 


51, U.S=—EHarly) &. Daniel .Co.--v. 
Pearson, 36 F.(2d) 732 [cert den 50 S. 
CEnes4) 238i) WSs 5, s.dud. = 162); 
50 S.Ct. 352, 281 U.S. 748, 74 L.Ed. 
1160; 50 S.Ct. 248, 281 U.S. 734, 74 L. 
Ed. 1149]; Ellerbe v. Studebaker Cor- 
poration of America, 21 F.(2d) 993; 
Poisson v. Williams, 15 F.(2d) 582; 
Nyssa-Arcadia Drainage Dist. v. First 
Nat. Bank, 3 F.(2d) 648; Spokane & 
Eastern Trust Co. v. U.S. Steel Prod- 
ucts Co., 290 F. 884; American Can Co. 
v. Williams, 176 F. 816 [aff 178 F. 420, 
101 C.C.A. 634]; Crawford County v. 
Strawn, 157 F. 49, 84 C.C.A. 553, 15 
TRLAUN-S. 2100) [mod 149 5B 9229)> 
Weiss v. Haight, etc., Co., 152 F. 479; 
In re Berry, 147 F. 208, 77 C.C.A. 434; 
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In re Gaskill, 130 F. 235; Mercantile 
Trust ‘Cow va ists Wouls) “eter, rine Co. 
99 BF. 485; Metropolitan Nat. Bank v. 
Campbell Commission Co., 77 F. 705. 
But see Illinois Trust, ete., Bank v. 
Buffalo First Nat. Bank, 15 F. 858, 21 
Blatchf. 275 (holding that, if a trus- 
tee has converted a trust fund into 
money and mingled the proceeds with 
his other moneys, so that they are in- 
distinguishable, the cestui que trust 
cannot follow his fund into the hands 
of an assignee in bankruptcy, or of an 
executor of such trustee, but must oc- 
cupy the position of a general creditor 
of the estate although sufficient of the 
mixed fund remains on hand to pay 
the cestui’s claim). 


Ala.—Hanover Nat. Bank 
York v. Thomas, 117 So. 42, 217 Ala. 
494; Hutchinson v. National Bank of 
Commerce, 41 So. 148, 145 Ala. 196. 


Del.—Curran v. Smith-Zollinger Co.. 
151 A. 217, 17 Del.Ch.. 187. 


Ind.—Terre Haute Trust Co. 
Scott, (App.) 181 N.E. 369. 


lowa.—Leach v. Farmers’ Sav. Bank 
of Hamburg, 213 N.W. 414, 217 N.W. 
437, 205 Iowa 114, 56 A.L.R. 801 [foll 
Leach vy. Grinnell Savings Bank of 
Grinnell, 213 N.W. 417]. 


Ky.—Shinkle v. Bristow, 23 S.W. 
670, 95 Ky. 84, 15 Ky.L. 6738. 


Mich.—Marquette Fire, ete., Com’rs 
v. Wilkinson, 78 N.W. 893, 119 Mich. 
655, 44 L.R.A. 493; Marquette v. Wil- 
kinson, 78 N.W. 474, 119 Mich. 413, 43 
L.R.A. 840. 


Mont.—Yellowstone County v. First 
Trust & Savings Bank of Billings, 129 
P. 596, 46 Mont. 439. 


Neb.—State v. Bank of Commerce, 
75 N.W. 28, 54 Neb. 725. 


N.Y.—American Sugar Refining Co. 
v. Fancher, 40 N.E. 206, 145 N.Y. 552, 
27 L.R.A.°757, 2 Ann.Cas. 1; Roca v. 
Byrne, 39 N.BH. 812, 145 N.Y. 182, 45 


of New 


v. 


Am.S.R. 599 [aff 22 N.Y.S. 1039, 68 
Hun 502]; Matter of Van Duzer, 51 
How.Pr. 410, 2 Redf.Surr. 322. 


W.Va.—Johnson’s Ex’rs v. John- 
son’s Heirs, 98 S.E. 812, 83 W.Va. 593. 


Wis.—Emigh v. Earling, 115 N.W. 
128, 134 Wis. 565, 27 L.R.A.N.S. 243 
{aff 30 S.Ct. 672, 218 U.S. 27, 54 L.Ed. 
915]. 


Wyo.—State v. Foster, 38 P. 926, 5 
Wyo. 199, 68 Am.S.R. 47, 29 L.R.A. 
226. 

Eeng.—Middleton v. Pollock, 4 Ch.D. 
49; Frith v. Cartland, 2 Hem.&M. 417, 
71 Reprint 525; Gibert v. Gonard, 54 
L.J.Ch. 439. 


Newfoundl.—London, ete., Bank ‘v. 


Commercial Bank Trustees, 8 New- 
foundl. 8. 
[a] Presumption. — Where trust 


money has gone into the general es- 
tate of a trustee, who afterward be- 
comes insolvent, there is a preSump- 
tion that it remains therein at his in- 
solvency, and the court will not say 
that it cannot be traced or has wholly 
disappeared where the contrary may 
fairly be inferred. Lincoln v. Morri- 
son, 90 N.W. 905, 64 Neb. 822, 57 L.R, 
A. 885. 


{b] Trust money part of com- 
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insolvency of the one sought to be charged as trustee 
does not prevent the application of the equitable 
doctrine of following and recovering trust property,°° 
and if the trust property can, in some way, be traced 
into some fund,®! or property,®? the cestui que trust 
will be accorded the prior right thereto. 


According 


mingled fund. — (1) Where trust 
money is mingled with cash of the 
trustee, and the trustee becomes in- 
solvent, the cestui que trust is en- 
titled to a preferential charge on cash 
funds remaining on hand at the time 
of the insolvency to the extent of the 
lowest amount to which the fund was 
reduced after the commingling, if it 
is not affirmatively shown that the 
trust funds do not constitute part of 
the cash assets. Crawford County v. 
Strawn, 157 F. 49, 84 C.C.A. 553, 15 
L.R.A.N.S. 1100 [mod .149 EF. 229]; 
Mercantile Trust Co. v. St. Louis, 
ete., R. Co., 99 F. 485; Hanover Nat. 
Bank of New York v. Thomas, 117 So. 
42, 217 Ala. 494; Leach v. Farmers’ 
Sav. Bank of Hamburg, 213 N.W. 414, 
217 N.W. 437, 205 Iowa 114, 56 A.L.R. 
801 [foll Leach v. Grinnell Savings 
Bank of Grinnell, 213 N.W. 417]; 
Marquette Fire, etc., Com’rs v. Wilkin- 
son, 78 N.W. 893, 119 Mich. 655, 44 


L.R.A. 493; State v. Grand Island 
Bank of Commerce, 85 N.W. 43, 61 
Neb... 181, 52 L.R.A. 858; State. ve 


Foster, 38 P. 926, 5 Wyo. 199, 63 Am. 
S.R. 47, 29 L.R.A. 226. (2) Proof that 
the trustee has mingled the trust 
funds with his own and made pay- 
ments thereafter out of the common 
fund is, nothing else appearing, a suf- 
ficient identification of the remainder 
of the fund coming into the hands 
of his personal representative, not 
exceeding the smallest amount the 
fund contained subsequent to the com- 
mingling as trust property, under the 
legal presumption that he regarded 
the law and neither paid out the trust 
fund nor invested it in other property. 
Poisson v. Williams, 315 F.(2d) 582; 
Brennan v. Tillinghast, 201 F. 609, 
120 C.C.A. 37; Empire State Surety 
Co. v. Carroll County, 194 F. 593, 114 
CC.A. 4385; Terre Haute Trust Co. v. 
Scott, (Ind.App.) 181 N.E. 369; Leach 
v. Iowa State Sav. Bank of Sioux City, 
212 N.W. 748, 215 N.W. 728, 204 Iowa 
497. (3) A few authorities have 
held, however, that, where a trust 
fund has been so mixed and mingled 
with other funds as to render identi- 
fication impossible, the cestui que 
trust, in the event of the insolvency of 
the trustee, is remitted to the position 
and rights of a_ general creditor. 
Seiter v. Mowe, 55 N.B. 526, 182 Ill. 
351 [aff 81 Ill App. 346]; Portland, 
etc., Steamboat Co. v. Locke, 73 Me. 
370; Thompson’s Appeal, 22 Pa. 16. 
(4) Where the trust funds of several 
cestuis que trustent are commingled 
together and upon the insolvency of 
the trustee this fund is insufficient to 
satisfy all the cestuis que trustent, 
one of them is not entitled to prefer- 
ential payment to the exclusion of the 
others, because the trustee is in- 
solvent. Empire State Surety Co. v. 
Carroll County, 194 F. 593, 114 C.C.A. 
435; In re Mulligan, 116 F. 715, 9 Am. 
Bankr. 8. 


Generally as to recovery from com- 
mingled funds see supra § 899. 


52. U.S.—Dixon v. Hopkins, 56 F. 
(2d) 783; Van Allen v. Dorough, 15. 
F.(2d) 940 [rev 14 F.(2d) 494]; 
Equitable Trust Co. of New York v. 
Connecticut Brass & Mfg. Corpora- 
tion, 10 F.(2d) 913 [rev 6 F.(2d) 582]. 

Ala.—Bank of Florence v. United 


States Sav. & Loan Co., 16 So. 110, 104 
Ala. 297. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the overwhelming weight of authority, the extent 
of the cestui que trust’s preferential recovery is lim- 
ited to the trust property that he can trace into the 
assets of the insolvent estate,®°* and no right of re- 


Aviz.—kKorrick v. Robinson, 180 P. 
446, 20 Ariz. 323. 


Cal.—Byrne v. McGrath, 62 P. 559, 
130 Cal. 316, 80 Am.S.R. 127. 


Fla.—Glidden v. Gutelius, 
140, 96 Fla. 834, 120 So. 1. 


Ga.—Douglasville v. Mobley, 149 S. 
BE. 575, 169 Ga. 53. 


Ind.—Allen & Steen Acceptance Co. 
v. Cook, 173 N.E. 460, 93 Ind.App. 682. 


Iowa.—Farnsworth v. Muscatine 
Produce & Pure Ice Co., 158 N.W. 741, 
177 Iowa 21. 


Md.—Mercantile Trust, etc., Co. v. 
Pie 36 A. 445, 85 Md. 685. 


Neb.—Lincoln vy. Morrison, 90 N.W. 
905, 64 Neb. 822, 57 L.R.A. 885. 


N.H.—Bank Com’rs. v. Security 
Trust Co., 49 A. 113, 70 N.H. 536. 


N.J.—Hunt v. Smith, 43 A. 428, 58 
N.J.Eq. 25; Smith v. Combs, 24 A. Ge 
49 N.J.Eq. 420 


N.Y.—Hooley v. Gieve, 82 N.Y. 625, 
9 Abb.N.Cas. 8 [aff 9 Daly 104]; An- 
drews v. Welling, 32 N.Y.S. 4, 84 Hun 
40 [aff 46 N.E. 1144, 152 N.Y. 639]; 
Kip v. Bank of New York, 10 Johns. 
63-9) 


119 So. 


Ohio.—Deering Harvester Co... 
Keifer, 20 Ohio Cir.Ct. 311, 11 Ohio 
Cir.Dec. 270. 


Or.—In re State Bank of Portland, 
anes F£0,) LLO Ors. 63. 


S.D.—Fokken v. State Bank & Trust 
Co., 217 N.W. 512, 52 S.D. 342 [reh den 
220 N.W. 869, 53 S.D. 378]. 


Tex.—Continental Nat. Bank v. 
Weems, 6 S.W. 802, 69 Tex. 489, 5 Am. 
S.R. 85. 


Eng.—In re Richards, 45 Ch.D. 589, 
59 L.J.Ch. 728; In re West of Eng- 
land, etc., Bank, 11 Ch.D. 772; Murray 
v. Pinkett, 12 CL&F. 764, 8 Reprint 
1612 [aff 2 Hare 120, 24 Eng.Ch. 120, 
67 Reprint 50]; Ex p. Latey, 1 Deac. 
557, 5 L.J.Bankr. 27, 2 Mont.&A. 609, 
38 E.C.L. 766; Robertson v. Morrice, 
9 Jur. 122; Taylor v. Plumer, 3 M.&S., 
562, 105 Reprint 721. 


See In re Dominion Trust Co., etce., 
22 B.C. 337 (holding that, where the 
trustee has a right to a portion of the 
income from the trust investment, as 
a compensation, his representative in 
insolvency need not turn the trust in- 
vestment over to the cestui que trust 
until the trustee’s interest has been 
realized or for the benefit of his credi- 
tors). 


Generally as to recovery of product 
of, or substitutes for, trust property 
see supra §§ 891, 892. 


53. U.S.—Empire State Surety Co. 
vy. Carroll County, 194 F. 693, 114 C.C. 
A. 435; Crawford County v. Strawn, 
157 FB. 49, 84 C.C.A. 553, 15 L.R.A.N.S. 
1100 [mod 149 F. 229]; Mercantile 
Trust Co. Vv. St. Louis, ete., R. Co:, 99 
F. 485; Metropolitan Nat. Bank v. 
Campbell Commission Co., 77 F. 705. 


Ark.—Rainwater v. Wildman, 289 
sw. 488, 172 Ark. 521. 


Mass.—Hewitt v. Hayes, 91 N.E. 
332, 205 Mass. 356, 137 Am.S.R. 448. 


Neb.—State v. Citizens’ State Bank 
of Potter, 220 N.W. 598, 117 Neb. 358; 
Lincoln v. Morrison, 90 N.W. 905, 64 
Neb. 822, 57 L.R.A. 885. 


Pa.—Lifter v. Earle Co., 
Super. 178. 


12° Pa, 


TRUSTS 


vent trustee.°* 


Tenn.—McDowell v. McDowell, 234 
S.W. 319, 144 Tenn. 452. 


Wyo.—State v. Foster, 38 P. 926, 
a eee 199, 63 Am.S.R. 47, 29 L.R.A. 


[a] No general charge in favor of 


' boneficiary.—A beneficiary is not en- 
; titled to a charge upon the general 
» estate of an insolvent trustee on the 


‘1100 [mod 149 F. 229]; 


i 


ground that the estate has been en- 
riched at hig expense, but is merely 
allowed to hold a charge upon the 
specific account or fund into which 
his money has gone, and in which 


‘}equity can presume that it still re- 


mains. Hewitt v. Hayes, 91 N.E. 332, 
205 Mass. 356, 187 Am.S.R. 448. 


54 U.S.—Schuyler v. Littlefield, 34 
S.Ct. 466, 232 U.S. 707, 58 L.Ed. 806 
{aff sub nom. In re Brown, 193 F. 24, 
30, 113 C.C.A. 348, 354];: Dixon v. Hop- 
kins, 56 F.(2d) 783; Cuttell v. Fluent, 
51 F.(2d) 974; Sanders v. Stevens, 51 
F.(2a) 743; Blumenfeld v. Union Nat. 
Bank of Beloit, Kan., 38 F.(2d) 455; 
In re Hollins & Arrousez Electric & 
Fngineering Co., 31 F.(2d) 50; In re 
See, 209 FY 172, 126-C.C.A. 120;,-In re 
Larkin & Metcalf, 202 F. 572; Betten- 
dorf Metal Wheel Co. v. P. P. Mast 
GNC OM UE 09 0m MOO LO. CAL 4205 
In re T. A. McIntyre & Co., 185 F. 96, 
108 C.C.A. 543; In re Agnew, 178 F. 
478; American Can Co. v. Williams, 
176 F. 816 [aff 178 F. 420, 101 C.C.A. 
634]; Crawford County v. Strawn, 
157 E149, 184 CC. Ae 5535955 TLIRTAUN.S, 
In re Mulfli- 
gan, 116 F. 715, 9 Am.Bankr. 8; In 
re Richard, 104 F. 792, 4 Am.Bankr. 


, 700; Spokane County v. Spokane First 


Nat. Bank, 68 F. 979, 16 C.C.A. 81 


Ala.—Hanover Nat. Bank v. Thom- 
as, 117 So. 42, 217 Ala. 494; Lummus 
Cotton Gin Co. v. Walker, 70 So. 754, 
195 Ala. 552; Bank of Florence v. 
U. S. Savings & Loan Co., 16 So. 110, 
104 Ala. 297; Goldthwaite v. Ellison, 
12 So.-812,.99 Ala. 497; ‘Ellison v. 
Moses, 11 So. 347, 95 Ala. 221; Pharis 
v. Leachman, 20 Ala. 662. 


Ariz.—Florence Mines Co. v. Pres- 
cott State Bank, 287 P. 296, 36 Ariz. 
472; Jarvis v. Hammons, 259 P. 886, 
32 Ariz. 444; Korrick v. Robinson, 180 
P. 446, 20 Ariz. 323. 


Ark.—Rainwater, v. Wildman, 289 S. 
W. 488, 172 Ark. 521; Hill v. Miles, 
104 S,W. 198, 838 Ark. 486. 


Cal.—People v. California Safe-De- 
posit & Trust Co., 167 P. 388, 175 Cal. 
756, L.R.A.1918A 1151; Lathrop v. 
Bampton, 89 Am.D. 141, 31 Cal. 17. 
See Noble v. Noble, 243 P. 439, 198 Cal. 
129, 48 A.L.R. 1235 (holding the trus- 
tee’s personal liability for deprecia- 
tion in trust property due to his neg- 
ligence is not a part of the corpus of 
the trust so that the cestui que trust 
can claim therefor otherwise than as 
a general creditor). 


Conn.—State v. Osborn, 37 A. 491, 69 
Conn. 257. 


Del:—Jones v. United Tire & Rubber 
Corporation, 120 A. 744, 14 Del.Ch. 51. 


Ga.—Ober v. Cochran, 45 S.E. 382, 
118 Ga. 396, 98 Am.S.R. 118 [dist Mill- 
er & Co. v. Gibbs, 132 S.E. 626, 161 
Ga. 698]; Tiedeman v. Imperial Fer- 
tilizer Co., 34 S.E. 999, 109 Ga. 661. 


Idaho.—National Bank v. Porter, 
258 P. 544, 44 Idaho 514; Cox v. St. 
Anthony Bank & Trust Co., 242 P. 
785, 41 Idaho 776; Martin v. Smith, 
197 P. 823, 33 Idaho 692 [overr State 
vr.) Bruce, 1020P. 9831, 17-Idaho iy 134 
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covery or priority exists if the trust property can- 
not be traced into, or identified as, some specific fund 
or thing forming 


part of the estate of the insol- 


According to some authorities, how- 


Am.S.R. 245]. See Bellevue State 
Bank v. Coffin, 125 P. 816, 22 Idaho 
210 (refusing priority where the trust 
money had been used to pay debts 
in the ordinary course of business). 


Ill. Hauk vy. Van Ingen, 63 N.E. 
705, 196 Ill. 20 [aff 97 Ill.App. 642]; 
Seiter v. Mowe, 55 N.E. 526, 182 Ill. 
351 [aff 81 Ill.App. 346]; Lanterman 
v. Travous, 51 N-B.. 805, 174 2-459; 
Chicago Union Nat. Bank~v. Goetz, 
27 N.B. 907, 138 Ill. 127 [aff 35 Ill. App. 
396]; Lang v. Metzger, 101 Ill.App. 
380 Laff 69 N.E. 493, 206 Ill. 475]; Mo- 
ninger v. Security Title, ete., Co., 90 
Ill.App. 246; Weir v. Mowe, 81 Ill. 
App. 287 [aff 55 N.E. 530, 182 Ill. 444]; 
Kneisley v. Weir, 81 Ill.App. 251. 


Ind.—Allen & Steen Acceptance Co. 
v. Cock, 173 N.E. 460, 938 Ind.App. 682. 
But see Windstanley v. Louisville Sec- 
ond Nat. Bank, 41 N.E. 956, 13 Ind. 
App. 544 (apparently to the contrary). 


Iowa.—Independent Van & Storage 
Co. v. Towa. Mercantile Co., 179 N.W. 
157, 189 Iowa 874. 


Ky.—Farmers’ Bank of White 
Plains v. Bailey, 297 S.W. 938, 221 Ky. 
55; New Farmers’ Bank v. Cockrell, 
51 S.W. 2, 106 Ky. 578; Bevan v. Citi- 
zens’ Nat. Bank, 43 S.W. 242, 19 Ky.L. 


1261; Shanklin v. Harshfield, 9 Ky. 
Op. 469. 

Me.—Cushman vy. Goodwin, 50 A. 
50, 95 Me. 353; Portland, etc., Steam- 


boat Co. v. Locke, 73 Me. 370. 


Md.—Drovers’ & M. Nat. Bank v. 
Roller, 37 A. 30, 85 Md. 495, 36 L.R.A. 
767, 60 Am.S.R. 344. 


Mass.—Old Colony Trust Co. v. Pur- 
itan Motors Corporation, 138 N.E. 321, 
244 Mass. 259; Hewitt v. Hayes, 91 
N.E. 332, 205 Mass. 356, 137 Am.S.R. 
448; Lowe v. Jones, 78 N.E. 402, 192 
Mass. 94, 116 Am.S.R. 225, 6 L.R.A.N. 
S. 487; Little v. Chadwick, 23 N.E. 
1005, 151 Mass. 109, 7 L.R.A. 570. 


But see Carley v. Graves, 48 N.W. 
710, 85 Mich. 483, 24 Am.S.R. 99 (ap- 
parently to the contrary, and hold- 
ing that, although trust funds are 
used to pay debts of the trustee so 
that they cannot be traced into his 
estate, the cestui que trust is entitled 
to a preferential charge upon the gen- 
eral estate in the hands of a receiver). 


Minn.—Twohy Mercantile Co. v. 
Melbye, 81 N.W. 20, 78 Minn. 357. 
14 So. 84, 


Miss.—Shields v. hemes: 
71 Miss. 260, 42 Am.S.R. 458. 


Mont.—MecDonald v. tee Bank 
& T.Co., 255 PP. 733, 79) Montesec: 


Neb.—State v. Citizens’ State Bank 
of Potter, 220 N.W. 5938, 117 Neb. 358; 
Lincoln vy. Morrison, 90 N.W. 905, 64 
Neb. $22, 57 LRA. 885; Morrison v. 
Lincoln Sav. Bank, etc., Co. VE INGWes 
655, 57 Neb. 225; State v. Bank of 
Commerce, 75 N.W. 28, 54 Neb. 725 
[dist State v. Midland State Bank, 71 
N.W. 1011, 52 Neb. 1, 66 Am.S.R. 484]; 
Farwell vy. Kloman, 63 N.W. 798, 45 
Neb. 424. See Central Nat. Bank of 
Lincoln v. First Nat. Bank, 213 N.W. 
745, 214 N.W. 75, 115 Neb. 444 [rev 
216 N.W. 302, 115 Neb. 472, rev 219 
N.W. 894, 117 Neb. 161] (where a bare 
majority of the court first held that 
trust funds must be traced into some 
specific fund or asset of the insolvent 
trustee; on a rehearing this was re- 
versed on the ground that it was suf- 
ficient that the general assets were 
increased or augmented by the trust 
funds; but on a second reargument 
the latter holding was‘reversed on the 
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ever, if the trust property can be traced into, or in 
some way shown to augment, the general assets of 
the insolvent’s estate, that is sufficient to entitle the 


ground that as the insolvency of a|72 Vt. 


national bank was involved, the fed- 
eral rule controlled that it is not suf- 
ficient to prove that the trust prop- 
erty or its proceeds went into the gen- 
eral assets of the insolvent estate and 
increased the amount and value there- 
of which came into the hands of the 
receiver). 


N.H.—Geo. H. McNamara Tire Co. v. 
Pillsbury, 143 A. 468, 83 N.H. 417; 
Bank Com’rs v. Security Trust Co., 49 
A. 113, 70 N.H. 536; Rockwood. v. 
Brookline School Dist., 47 A. 704, 70 
N.H. 388. 


N.J.—Harrison vy. Fleischman, 61 A. 
1025, 70 N.J.Eq. 301; Ellicott v. Kuhl, 
46 A. 945, 60 N.J.Eq. 3338; Collins v. 
Steuart, 44 A. 467, 58 N.J.Eq. 392 [aff 
‘46 A. 1098, 60 N.J.Eq. 488]; Schneid- 
er v. Winchester Development Co., 149 
A. 636, 8 N.J.Misc. 249. But see Smith 
v. Combs, 24 A. 9,49 N.J.Eq. 420 (hold- 
ing that, where an executor mingles 
trust moneys with his own, or invests 


them in personal or real estate, his | 


entire estate, either in his own hands 
or in the hands of his administrators, 
will be liable for the payment of such 
funds, in preference to his own credi- 
LOTS)? 


N.M.—San Miguel County v. Peo- 
ple’s Bank & T. Co., 279 P. 60, 34 N.M. 
166. 


INDY in ne elicksi 63) INE) 276,070 
N.Y. 195; Cavin vy. Gleason, 11 N.E. 
504, 105.N.Y. 256; Hart v. Bulkley, '2 
Edw. 70. But see People v. City Bank, 
96 N.Y. 32; Matter of Mumford, 5 N. 
Y.St. 303 (both apparently to the con- 
trary). ji 


N.C.—Costner v. Piedmont Cotton 
Mills Co., 71 S.E. 85, 155 N.C. 128. 


N.D.—Northern Dakota Elevator Co. 
Vv. Clark, 53)N.iW. 175, 3-N.D. 26. 


Ohio.—Ohio State Bank & Trust Co. 
v. Biltwell Tire & Rubber Co., 155 N. 
EK. 163, 23 OhioApp. 409; Warner v. 
Urfer, 22 Ohio Cir.Ct.N.S. 59. 


Okl.—Apple v. McCain, 260 P. 11, 127 
OKI. 147; (Apple: v. Hert, 252 2. 823, 
H227OKI, 153 ;sbo lA ER. Lad, 


Or.—Shute v. Hinman, 56 P. 412, 58 
P. 882, 34 Or. 578, 47 L. R.A. 265; Muhl- 
enberg v. Northwest L. & T. Co., 38 P. 
932, 26 Or. 132, 29 L.R.A. 667. 


Pa.—Commonwealth v. Tradesmen’s 
Trust Co., 95 A. 574, 250 Pa. 372; Leb- 
anon Trust, etc., Bank’s Assigned Hs- 


tate, 31 A. 334, 166 Pa. 622; Thomp- 
son’s Appeal, 22 Pa. 16; Lifter v. 
Harle Co: 72 Pa.Super. 17385) Grok va 


City Savings Fund & Trust Co., 46 
Pa.Super. 423. 


R.I.—Slater v. Oriental Mills, 27 A. 
443; 18 RL 352: 


S.C.—Phelon y. Perman, 7 S.C.Hq. 
423. 

S.D.—Milligan v. First State Bank, 
226 N.W. 747, 55 S.D. 528. 


Tenn.—Bragg v. Osborn, 248 S.W. 
19, 147 Tenn. 381; McDowell v. Mc- 
Dowell, 234 S.W. 319, 144 Tenn. 452. 


Tex.—Tyler County State Bank v. 
Shivers, (Commn.App.) 6 S.W.(2d) 108 
{aff (Civ.App.) 281 S.W. 264]; Dollar 
v. Lockney Supply Co., (Civ.App.) 164 
S.W. 1076; Texas Moline Plow Co. v. 
Kingman Texas Implement Co., 80 S. 
W. 1042, 32 Tex.Civ.App. 343. 


Utah.—Tooele County Board of Ed- 
ucation v. Hadlock, 11 P.(2d) 320. 


Vt.—Samson y. Rouse, 48 A. 666, 


TRUSTS 


422. 


Va.—Watts v. Newberry, 57 S.B. 


657, 107 Va. 233. 


Wash.—Heidelbach v. Campbell, 164 
P. 247, 95 Wash. 661. 


Wis.—Dowie v. Humphrey, 64 N.W. 
315, 91 Wis. 98; Gianella v. Momsen, 
63 N.W. 1018, 90 Wis. 476; Burnham 
v. Barth, 62 N.W. 96, 89 Wis. 362; 
Nonotuck Silk Co. v. Flanders, 58 N.W. 
383, 87 Wis. 237 Loverr McLeod v. Ev- 
ans, 28 N.W. 173, 214, 66 Wis. 401, 57 
Am.R,. 287]. 


Wyo.—Lusk Development & Im- 
provement Co. vy. Giinther, 232 P. 518, 
32 Wyo. 294. 


Eng.—In re Hallett, 
237. 

Ont. Trusts, ete, Co..v. Munro, 19 
Ont.G; 480, 13 Ont.W.R. 539, 14 Ont 
W.R. 699; Culhane vy. Stuart, 6 Ont. 
Sin 


[a] “Correct doctrine” stated.— 
“We think the correct doctrine, and 
the one supported by the decided 
weight of authority, is that the bene- 
ficiary of a trust fund, solely because 
of the character of his claim, is not 
entitled to the payment of the same 
in full, to the exclusion of other cred- 
itors, out of the assets of the insolv- 
ent trustee’s estate; that, when trust 
funds are wrongfully converted, the 
beneficiary is entitled to the funds 
themselves, or to the proceeds of the 
investment of them, so long as he can 
definitely trace them, and before they 
reach the hands of an innocent holder; 
that when a trustee wrongfully com- 
mingles trust money with his own, 
and makes payments from the com- 
mon fund, it will ‘be presumed that 
he paid out his own money, and not 
the trust money; that it will be pre- 
sumed that the cash assets on hand 
when the trustee failed and the re- 
ceiver took possession of his estate, 
were part of the trust money; that 
when trust funds are wrongfully con- 
verted, and not only do not remain in 
the hands of, and are not found among 
the assets of, the wrongdoer, but are 
actually traced out of his hands, and 
shown to have been dissipated, then 
the beneficiary of the trust fund is 
not entitled to have his claim allowed, 
as a preferred one, against the estate 
of the insolvent wrongdoer; if the 
trust property consisted of money, the 
claim of the beneficiary of the trust 
fund may be preferred to the claims 
of other creditors, to the extent of the 
cash found among the assets of the 
insolvent trustee at the time of his 
failure, unless it affirmatively appears 
that such cash assets were not part 
of the trust fund.” State v. Bank of 
Commerce, 75 N.W. 28, 29, 54 Neb. 725. 


[b] Dissipation of fund in business 
or to pay debts of trustee.—Under the 
above rule, if the trustee, prior to his 
insolvency, has dissipated the trust 
property by uSing it in his business 
and paying his debts, so that it can- 
not possibly be traced into the assets 
passing into the hands of the trus- 
tee’s legal representative, the cestui 
que trust’s right of priority is lost. 


[1894] 2 Q.B. 


Dixony Wo VElopkinsi5.6) BC2d) aise. 
Sanders v. Stevens, 51 F.(2d) 748; In 
re: ‘Larkin’ & Metcalf, 202 tH 572: 


American Can Co. v. Williams, 178 F. 
420, 101 C.C.A. 634; Spokane County 
v. Spokane First Nat. Bank, 68 F. 
979, 16 C.C.A. 81; Korrick v. Robin- 
son, 180 P. 446, 20 Ariz. 3283; Ober v. 
Cochran, 45 S.E. 382, 118 Ga. 396, 98 
Am.S.R. 118; Cox v. St. Anthony Bank 
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cestui que trust to a preferential charge upon the 
entire estate, although the trust property cannot be 
traced into any specific fund or property;°> but if 


& Trust Co., 242 PB. 785,41 Idaho 7765 
Allen & Steen Acceptance Co. v. Cook, 
173 N.E. 460, 93 Ind.App. 682; Bradley 
v. Chesebrough, 82 N.W. 472, 111 Iowa 
126 [dist Davenport Plow Co. v. Lamp, 
45 N.W. 1049, 80 Iowa 722, 20 Am.S.R. 
442]; Farmers’ Bank of White Plains 
Vi! Bailey, 297 “SAW... 9s Sy 02 2ibe Kaye coos 
Geo. H. McNamara Tire Co. v. Pills- 
bury, 143 A. 468, 83 N.H. 417; Cavin v. 
Gleason, 11 N.E. 504, 105 N.Y. 256; 
Northern Dakota Elevator Co. v. 
Clark, 53 N.W. 175, 3°N.D. 26; Ohio 
State Bank & Trust Co. v. Biltwell 
Tire & Rubber Co., 155 N.E. 163, 23 
OhioApp. 409; Shute v. Hinman, 56 


P. 412, 58 P. 882, 34 Or. 578, 47 L.R.A. 


265; Texas Moline Plow Co. v. King- 
man Texas Implement Co., 80 S.W. 
1042, 32 Tex.Civ.App. 343; Heidelbach 
v. Campbell, 164 P. 247, 95 Wash. 661; 
Burnham y. Barth, 62 N.W. 96, 89 Wis. 
362; Trusts, ete.,.Co. v.. Munro, 19 Ont. 
lL. 480, 13 Ont.W.R. 539, 14 Ont.W.R. 
699; Culhane y. Stuart, 6 Ont. 97. 


[ec] Reasons for rule.—(1) “Un- 
doubtedly, it is right that every one 
should have his own; but, when a 
claimant’s property cannot be found, 
this same principle prevents the tak- 
ing of property which equitably be- 
longs to creditors of the trustee to 
make it up. The creditors have done 
no wrongful act, and should not be 
called upon, in any way, to atone for 
the misconduct of their debtor. It is 
an ordinary case of misfortune on the 
part of claimants, whose confidence in 
a trustee or agent has been abused.’ 
Slater v. Oriental Mills, 27 A. 443, 18 
[Soe Swe C29) “This doctrine [the 
doctrine of following trust funds in 
equity] has its basis in the right of 
property, and not in any theory of a 
preference to the owner of the prop- 
erty over creditors of the tort feasor 
because of the unlawful conversion. 
It proceeds upon the theory that the 
products or avails of the property 
have imparted to them the nature of 
the original property, and belong to 
the same party. Hence the necessity, 
in order to impress a fund witha trust 
on this ground, to establish its iden- 
tity with the property or fund which 
was originally subject to the trust.” 
Twohy Mercantile Co. v. Melbye, 81 
N.W. 20, 21, 78 Minn. 357. 


[d] Tracing into general assets in- 
summcient.—(1) “The rule in Massa- 
chusetts has always been held, with 
gonsiderable strictness, to require the 
identification of the trust property as 
passing into some other specific prop- 
erty or fund, as distinguished from 
the general assets of one’s estate.” 
Lowe y.' Jones, 78 N.E. 402, 404, 192 
Mass. 94, 116 Am.S.R. 225, 6 L.R.A.N. 
S. 487. (2) “The court will go as far 
as it can in thus tracing and follow- 
ing trust money; but when, as a mat- 
ter of fact, it cannot be traced, the 
equitable right of the cestui que trust 
to follow it fails. Under such cir- 
cumstances, if the trustee has be- 
come bankrupt, the court cannot say 
that the trust money is to be found 
somewhere in the general estate of 
the trustee that still remains; he may 
have lost it with property of his own; 
and in such case the cestui que trust 
can only come in and share with the 
general creditors.” Little v. Chad- 
wick, 23 N.H. 1005, 151 Mass. 109, 110, 
TRA. 570: 


55. Cotting v. Berry, 114 P. 641, 
50 Colo. 217; Hopkins v. Burr, 52 P. 
670, 24 Colo. 502, 65 Am.S.R. 238: 


McClure vy. La Plata County, 34 P. 
768, 19 Colo. 122; Page County ve 


For later cases, developments and changes in the law see Annotations, same title and section number. _ 
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the trust property has been used in the course of 
business to pay debts,°® or for some other reason 
does not swell or augment the general estate at the 
time of the insolvency,** the cestui que trust ean- 
not recover as a preferred creditor. 
have gone even further and held it sufficient, to 


Rose, 106 N.W. 744, 130 Iowa 296, 5 
L.R.A.N.S. 886; In re Knapp, 70 N.W. 
626, 101 Iowa 488; Davenport Plow Co. 
v. Lamp, 45 N.W. 1049, 80 Iowa 722, 
20 Am.S.R. 442 [dist Bradley v. Chese- 
brough, 82 N.W. 472, 111 lowa 126]; 
Reeves v. Pierce, 67 P. 1108, 64 Kan. 
502; Kansas State Bank v. First State 
Bank, 64 P. 634, 62 Kan. 788 [rev 61 
P. 868, 9 Kan.App. 839]; Burrows v. 
sohnts, 48-2) 27, oa Kan. Uiss; Hub- 
bara ev. Alamo irr: ete... C oO: (36 . P. 
L053, 31 be. 625, 5s Kan. 637;° Myers 
v. Clay Center Bd. of Education, 32 
PP Gos, bio Kane 8% 37 Am.SiR 2635 
Hazeltine v. McAfee, 48 P. 886, 5 Kan. 
App. 119; Mann v. Bank of Greenfield, 
(Mo.) 46 S.W.(2d) 874; State ex rel. 
Gentry v. Page Bank of St. Louis 
County, 14 S.W.(2d) 597, 322 Mo. 29; 
Midland Nat. Bank vy. Brightwell, 49 
S.W. 994, 148 Mo. 358, 71 Am.S.R. 608; 
Pundmann vy. Schoeneich, 45 S.W. 
1112, 144 Mo. 149; Evangelical Synod 
of North America v. Schoeneich, 45 S. 
W. 647, 143 Mo. 652; Stoller v. Coates, 
88 Mo. 514; Nichols v. Bank of Syra- 
ecuse, 278 S.W. 793, 220 Mo.App. 1019; 
Stasiak v. Kalucki, (Mo.App.) 255.8. 


W. 978; Horigan Realty Co. v. Flynn, 
253 S.W. 403, 213 Mo.App. 591; Dem- 
ing Co. v. Webb, 76 Mo.App. 329; 


Leonard v. Latimer, 67 Mo.App. 138; 
I. X. L. Pressed-Brick Co. v. Schoen- 
eich, 65 Mo.App. 283. See Holden v. 
Piper, 37 P. 34, 5 Colo.App. 71 (holding 
that the mere facts that a banker, ap- 
pointed administrator of an estate, 
has charged the funds collected into 
his general deposit account, and there- 
after assigned for the benefit of cred- 
itors, will not entitle the administra- 
tor de bonis non to follow the funds 
into the hands of the banker’s as- 
signee, or to a preference in respect 
thereof). But see Leach v. Iowa 
State Sav. Bank of Sioux City, 212 N. 
W. 748, 215 N.W. 728, 204 Iowa 497 
(holding that the ‘augmentation the- 
ory” does not prevail in Iowa, and that 
the preferential recovery is limited 
to the fund into which the cestuis 
trace their property, and that it can- 
not be had from the entire assets of 
the insolvent trustee); Arnold In- 
vest. Co. v. Citizens’ State Bank, 158 
P. 68, 98 Kan. 412, L.R.A.1916F 822 
(apparently rejecting the doctrine of 
the above Kansas cases). 


[a] Characterization of doctrine as 
dangerous.—‘It is a wide and danger- 
ous stretch of the equitable doctrine 
applicable to the tracing and _recover- 
ing of trust funds to say that it is 
not necessary to trace the funds into 
any specific property, or chose in ac- 
tion, but that, if it can be shown that 
the fund somehow, in some unex- 
plained way, went into the business 
of the trustee, all of his assets are 
forthwith impressed with the trust.” 
Ober v. Cochran, 45 S.B. 382, 384, 118 
Ga. 396, 98 Am.S.R. 118. 


[b] Iowa rule stated.—‘“‘ While we 
have not adhered to the rule that, to 
justify a preference, the money must 
he identified or traced to-a particular 
fund, of which it is all or part, or, in 
other words ‘traced and followed into 
other property into which it has been 
converted, that remains the subject 
of the trust,’ we have held that, be- 
fore such a preference can be sus- 
tained, it must appear that the estate 
has been so benefited by the misappro- 
priation of the trust fund that its re- 
moval or its equivalent from the es- 
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A few cases 
overruled.®? 


tate will be without prejudice to cred- 
itors; in other words, that the condi- 
tions must be such that the creditors 
have the same protection as if the 
trust money had been retained in the 
bank in a way that it could be iden- 
tified and taken, which latter would 
be the right of a cestui que trust un- 
der all authorities.”” Jones v. Chese- 
brough, 75 N.W. 97, 99, 105 Iowa 303. 


[c] “Missouri follows the rule 
that, if a trust fund is proved to have 
been deposited in a mass, and wrong- 
fully and illegally mingled therewith, 
even though indistinguishable, it may 
be recovered and taken from the és- 
tate of the insolvent, on the ground 
that it went into, increased and 
swelled the volume of the insolvent’s 
assets, and it is chargeable against 
the insolvent estate to the amount of 
the converted fund as a preferred de- 
mand.” State v. Page Bank of St. 
Louis County, 14 S.W.(2d) 597, 599, 
322 Mo. 29. 


[d] Reason for rule. — “The law 
permits the cestui que trust to recover 
the amount misappropriated to the 
extent that it has enriched the assets 
of the trustee, on the theory that the 
estate came into the possession of the 
trust property unlawfully, and that in 
equity the cestui que trust is entitled 
to it as.against the general creditors. 
The general creditors are not hurt be- 
cause in reality the trust fund forms 
no part of the assets to which the gen- 
eral creditors are entitled.” Mann vy. 
yee of Greenfield, (Mo.) 46 S.W.(2d) 


{e] Presumption that trust fund 
was retained and came into hands of 
representative.—Stults v. Gordon, 167 
N.E. 564, 89 Ind.App. 611. 


56. Holbrook Irr. Dist. v. First 
State Bank of Cheraw, 268 P. 523, 84 
Colo. 157; Gillett v. Moore, 223 P. 21, 
74 Colo. 484; Leach v. Iowa State Sav. 
Bank of Sioux City, 212 N.W. 748, 215 
N.W. 728, 204 Iowa 497; Farnsworth 
v. Muscatine Produce & Pure Ice Co., 
158 N.W. 741, 177 Iowa 21; Bradley 
v. Chesebrough, 82 N.W. 472, 111 lowa 
126 [dist and crit Davenport Plow Co. 
v. Lamp, 45 N.W. 1049, 80 Iowa 722, 
20 Am.S.R. 442]; Jones v. Chese- 
brough, 75 N.W. 97, 105 Iowa 3038; 
Travellers’ Ins. Co. v. Caldwell, 52 P. 
440, 59 Kan. 156; Wallace v. Caldwell, 
59 P. 379, 9 Kan.App. 538; Bircher v. 
Walther, 63 S.W. 691, 163 Mo. 461 [rev 
77 Mo.App. 509]; Horigan Realty Co. 
v. Flynn, 253 S.W. 408, 213 Mo.App. 
591. But see Reeves v. Pierce, 67 P. 
1108, 64 Kan. 502 (holding that, where 
the trustee mingles trust funds with 
his own and uses the entire fund in 
the ordinary course of business, and 
in payment of debts, before becoming 
insolvent, the assets of the trustee 
are so benefited and augumented, al- 
though the trust money cannot be 
traced or identified, that the trust is 
impressed upon the whole assets of 
the estate, and real estate purchased 
with notice from the receiver of the 
trustee can be charged with the trust 
in the hands of the purchaser). 


57. Cotting v. Berry, 114 P. 641, 50 
Colo. 217; Mann v. Bank of Green- 
field, (Mo.) 46 S.W.(2d) 874; Pear- 
son v. Haydel, 90 Mo.App. 253; Mey- 
stedt v. Grace, 86 Mo.App. 178. 


{a] Loss of trust money by for- 
feiture of contract.—Where claimant’s 
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entitle the cestui que trust to a preferential charge 
upon the entire estate, that the estate has been ben- 
efited by the trrustee’s previous use of the trust prop- ~ 
erty to pay his debts in the ordinary course of busi- 
ness;°* but these cases have been to a great extent 


trust money has been totally lost by 
the trustee’s forfeiture of a contract 
to purchase property, under which 
claimant’s money has been partially 
paid, claimant cannot have a prefer- 
ential lien upon the property contract- 
ed for where the trustee has subse- 
quently purchased it with the funds 
of other cestuis que trustent. Cotting 
v. Berry, 114 P. 641, 50 Colo. 217. 


{[b] Trust money invested in 
worthless property.—If the trust 
funds are traced into specific property 
in the hands of the trustee’s represen- 
tative, which property is entirely 
worthless, the cestui que trust cannot 
waive his right to the specific prop- 
erty and claim a preferential charge 
upon the entire estate, for the product 
of the trust fund being worthless, it 
never augmented the estate so as to 
entitle claimant to a preferential lien 
on the general assets. Cotting v. 
Berry, 114 P. 641, 50 Colo. 217. 


58. State v. Bruce, 102 RB. . 831, 17 
Idaho 1, 134 Am.S.R. 245, L.R.A.1916C 
1 [overr Cox v. St. Anthony Bank & 
Trust Co., 242 P. 785, 41 Idaho 776]; 
Reeves v. Pierce, 67 Ps 1108, 64 Kan. 
502; Myers v. Clay Center Bd. of 
Hduecation, 32 P. 658, 661, 51 Kan. 87, 
37 Am.S.R. 263; Carley v. Graves, 48 
N.W. 710, 85 Mich. 483, 24 Am.S.R. 99; 
McLeod v. Evans, 28 N.W. 173, 66 Wis. 
401, 57 Am.R. 287 [overr Nonotuck 
Silk Co. v. Flanders, 58 N.W. 383, 87 
Wis. 237].. See also Davenport Plow 
Co. v. Lamp, 45 N.W. 1049, 80 Iowa 
722, 20 Am.S.R. 442 (generally re- 
garded as being to this effect, but 
distinguished as being otherwise by 
the Iowa supreme court in Bradley v. 
Chesebrough, 82 N.W. 472, 111 Iowa 
126). But see Travellers’ Ins. Co. 
v. Caldwell, 52 P. 440, 59 Kan. 156 [foll 
Wallace v. Caldwell, 59 P..379, 9 Kan. 


App. 538] (apparently to the con- 
trary). 
[a] Exception to rule noted.—‘‘We 


would note this exception to that rule, 
which we believe should be observed: 
Had the receiver shown that the trust 
fund had been embezzled, or stolen, or 
dissipated by unfaithful officers of the 
bank or others, prior to the suspension 
of business, and that the bank re- 
ceived no benefit therefrom, either by 
way of swelling its assets or payment 
of its debts, then the trust lien should 
not attach to the general assets of the 
bank.” State v. Bruce, 102 P. 831, 834, 
17 Idaho 1, 1384 Am.S.R. 245, L.R.A. 
TOLG Cade 


[b] Mlustration.—Where a _ state 
treasurer deposits state funds in a 
bank without authority of law, and 
the bank has notice of the character 
of the funds and of the relation the 
depositor sustains to the funds, and 
the trust funds are mixed and com- 
mingled with the general assets of 
the bank and used promiscuously in 
the payment of debts of the bank, and 
the bank thereafter suspends payment 
and goes into the hands of a receiver, 
and at the time the receiver takes 
charge there is not enough cash on 
hand to pay the trust account, the 
lien of the state will attach to all the 
assets of the bank as a preferred 
claim for the payment of the trust 


funds: State. v. Bruce 202) Px sale ay 
Idaho 1, 134 Am.S.R. 245, L.R.A. 
1916C 1. 

59. See cases supra note 58. 
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[§ 910] 5. Following and Recovering as against 
As a general rule, 
provided the property can be traced or identitied,* 
any third person who has obtained trust property or 


Third Persons®°—a. In General. 


its product, by a transfer made 


60. Cross references: 


Power of trustee to sell trust property 
see supra §8§ 594, 596. 


Recovery: 


From representatives where trustee 
insolvent see supra § 909. 


Of trust bank account from bank or 
third persons see supra § 894. 


Relief as against purchaser from trus- 
tee see infra § 910. 


Wrongful or unauthorized assumption 
of possession or control of property 
as raising constructive trust in gen- 
eral see supra § 231. 


61. U.S.—St. Louis & S. F. R. Co. 
v. Spiller, 47 S.Ct. 635, 274 U.S. 304, 
71 L.Ed. 1060 [aff in part and rev in 
part 14 F.(2d) 284 (rev 288 F. 612, 
motion to am den 48 S.Ct. 96, 275 U.S. 
156, 72 L.Hd. 214)]; Wheeler vy. Bill- 
ings, 72 F. 301, 18 C.C.A. 573. 


Ala.—Durr v. Wilson, 22 So. 536, 116 
eye 125; Parker v. Jones, 67 Ala. 
4. 


Conn.—Mathewson vy. Wakelee, 75 A. 
93, 83 Conn. 75. 


Ga.—Ardis v. Smith, 52 Ga. 102. 
Ill.— Reid v. Sheffy, 99 Ill.App. 189. 


Ind.—McComas v. Long, 85 Ind. 
549. 


Mich.—Neely v. Rood, 19 N.W. 920, 
54 Mich. 134, 52 Am.R. 02. 


Neb.—State v. Grand Island Bank 
of Commerce, 85 N.W. 43, 61 Neb. 181, 
52 L.R.A. 858; Chamberlain v. Cham- 
berlain Banking House, 93 N.W. 1021, 
4 Neb. (Unoff.) 278. , 


Nev.—Stonecifer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. 


N.J.—Harrison v. Fleischman, 61 A. 
1025, 70 N.J.Eq. 301; Raymond vy. Cox, 
15 A. 593, 44 N.J.lq. 415. 


N.Y.—Ferris v. Van Vechten, 73 N. 
Y. 113; Cohnfeld v. Tanenbaum, 67 
NEVE Suooo phos.) MISC. 1565) att 168) Nee 
S. 1023, 58 App.Div. 310 (rev on other 
grounds 68 N.E. 141, 176 N.Y. 126, 98 
Am.S.R. 653) ]. 


N.C.—Virginia-Carolina 
Co. v. McNair, 51 S.E. 949, 139 N.C. 
326; Vaughan v. Jeffreys, 26 S.H. 94, 
119 N.C. 135; Barnard v. Hawks, 16 
S.E. 329, 111 N.C. 333. 


Ohio.—Miller v. Elder, 7 Ohio Cir. 
Ct. 97; 3 Ohio Cir.Dec: 681. 


Pa.—Young v. Glendenning, 22 Pa. 
Cowl: 


R.I.—Gardner v. Whitford, 52 A. 
1082, 24 R.I. 253. 


[a] As against innocent creditors, 
no doubts will be resolved in favor 
of the beneficiary, and he must clearly 
prove that trust money went into the 
property which he seeks to recover. 
Bright v. King, 45 S.W. 508, 20 Ky.L. 
186. 


Necessity of tracing or identifying 
property genorally see supra § 889. 


62. U.S.—U. S. v. Dunn, 45 S.Ct. 
451, 268 U.S. 121, 69 L.Ed. 876 [mod 
28S BL LOS Wasa Ve Oarten 30) SyCt, 
515, 217 U.S. 286, 54 L.Ed. 769, 19 Ann. 
Cas. 594 [aff 172 F. 1,96 C.C.A. 587]; 
Calais Steamboat Co. v. Scudder, 2 
Black 372, 17 L.Ed. (287: Hallett. v. 
Collins, 10 How. 174, 13 L.Ed. 376; 


Chemical 
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in violation of 


Oliver v. Piatt, 3 How. 333, 11 L.Ed. 
622 [aff 19 F.Cas.No. 11,115, 2 McLean 
267]; Mechanics’ Bank v. Seton, 1 Pet. 
299, 7 L.Ed. 152; Wormley v. Worm- 
ley, 8 Wheat. 421, 5 L.Hd. 651 [Laff 30 
¥.Cas.No..18,047, 1 Brock. 330]3) Turn- 
er v. Kirkwood, 49 F.(2d) 590 [cert 
den 52 S.Ct. 18, 284 U.S. 685, 76 L.Ed. 
540]; Federal Reserve Bank of Kan- 
sas City, Mo. v. Omaha Nat. Bank of 
Omaha, Neb., 45 F.(2d) 511 [cert den 
51 S.Ct. 215, “282 U.S: 9902, 75) bad: 
794]; U. S. Fidelity & Guaranty Co. 
v. Ottawa County Nat. Bank, 32 F. 
(2d) 368; Omaha Nat. Bank of Oma- 
ha, Neb. v. Federal Reserve Bank of 
Kansas City, Mo., 26 F.(2d) 884 [cert 
den 49 S.Ct. 19, 278 U.S. 615, 73 L.Ed. 
539]; McWilliams yv. Excelsior Coal 
Co., 298 F. 884; In re Seaboard-En- 
gineering Co., 295 F. 852 [rev on reh 
292 F. 106]; Kentucky Wagon Mfg. 
Co. v. Jones & Hopkins Mfg. Co., 248 
Hy 272451160 CCAS 8507 Schopeldiny,. 
Baker, 212 F. 504 [aff 221 F. 322, 136 
Ns Caldwell v. Firth, 91 F. 
yas A. 439; Pennington Vv. 
Smith, 78 F. 399, 24 C.C.A. 145 [rev 
To Belo tys McClellan v..Pyeatt, 66 
F. 843, 14 C.c.A. 140 [appeal dism 16 
S.Ct. 1208, 163\U.S. 693, 41 L.Ed. 306]; 
Shelley: -v.. Purdy, 25°R. 370; Imesce 
Jordan, 2 F. 319; In re Tesson, 23 F. 
Cas. No. 13, 844, 9 Nat.Bankr. / 378; 
Western Div. of Western North Caro- 
lina R. Co. v. Drew, 29 F.Cas.No. 17,- 
434, 3 Woods 691 [aff 103 U.S. 118, 26 
L.Ed 327). 


Ala.——Ward v. Jossen, 119 So. 220, 
218 Ala. 530; Saunders v. McDonough, 
118 So. 389, 218 Ala: 207; Arnold v. 
Black, 87 So. 170, 204 Ala. 632; Leach 
v. Gray, 77 So. 341, 201 Ala. 47, 7 A. 
L.R. 890; Teal v. Pleasant Grove Lo- 
cal Union No. 204, Farmers’ Educa- 
tional & Co-operative Union of Amer- 
ica, 75 So. 335, 200 Ala. 23; Humes v. 
Scott, 30 So. 788, 180 Ala. 281; Clem- 
mons v. Cox, 21 So. 426, 114 Ala. 350; 
Schéerer v. Agee, 17 So. 610, 106 Ala. 
139; Randolph v. Hast Birmingham 
Land Co., 16 So. 126, 104 Ala. 355, 53 
Am.S.R. 64; Goldthwaite v. Ellison, 
12 So. 81z, 99 Ala. 497; Smith v. Per- 
ry, 56 Ala. 266; Jones v. Shaddock, 
41 Ala. 262; Smyth v. Oliver, 31 Ala. 
39; Swoope v. Trotter, 4 Port. 27. 
See Colburn v. Broughton, 9 Ala. 35t 
(recognizing rule). 


Ariz.—Central Arizona Wight & 
Power Co. v. Meek, 11 P.(2d) 850. 


Ark.—Fidelity & Deposit ~Co. of 
Maryland v. Cowan, 41 S.W.(2d) 748, 
184 Ark. 75; Davis v. Dickerson, 207 
S.W. 436, 137 Ark. 14; Pindall v. Tre- 
vor, 30 Ark. 249. 


Cal.— Noble v. Noble, 243 P. 439, 
198 Cal. 129, 43 A.L.R.: 1236; Simon- 
ton v. Los Angeles Trust & Savings 
Bank, 221 P. 368, 192 Cal. 651; Lezin- 
sky v. Mason Malt Whisky Distilling 
Co., 196 P. 884, 185 Cal. 240 [cert den 
42 S.Ct. 49, 257 U.S. 637, 66 L.Ed. 409]; 
Cavagnaro v. Don, 68 Cal. 227; Ander- 
son v. Broadwell, 6 P.(2d) 260, 119 
Cal.App. 1380; Tracy v. Ringole, 262 
P. 73, 87 Cal.App. 549; Bean v. Bean, 
180 P. 23,489, Cal.App. 785; Brouty v 
Rogers, 164 P. 901, 33 Cal.App. 246; 
Tench v. McMeekan, 118 P. 479, 17 
Cal.App. 22; Tench v. McMeekan, 118 
P,. 476, 17 Cal.App. 14; Thompson v. 
State Bank, 88 P. 987, 4 Cal.App. 660. 


fag eee Appeal, 385 Conn. 
65. 


the trust, and who is not a bona fide purchaser for 
value without notice, stands in the same position 
as the original trustee and takes the property not 
only subject to the beneficiary’s right to reclaim it 
and impress it with the trust,°* but also to the right 


Del.—Cahall v. Lofland, 114 A. 224, 
12 Del.Ch. 299. 


Fla.—Gale v. Harby, 20 Fla. 171. 
Ga.—Miller & Co. v. Gibbs, 132 S.E. 


626, 161 Ga. 698; Harris v. Brown,. 
peed 610, 124 Ga. 310, 2 L.R.A.N.S. 


Idaho.—Kite v. Eckley, 282 P. 868, 
48 Idaho 454. 


Ill.— Brooks v. Gretz, 145 N.E. 96, 
313 Ill. 290; Hand v. Allen, 128 N.E. 
305, 294 Il]. 35; Masters v. Mayes, 
92° INH. 9 45,;- 246 ll. 5065: 4 Koch wv, 
Streuter, 83 N.E. 1072, 232 Ill. 594; 
Renfrow v. Pearce, 68 Ill. 125; School 
Trustees v. Kirwin, 25 Ill. 73; Wil- 
liams v. Brown, 14 Ill. 200; Wobbe v. 
Schaub, 143 Ill.App. 361; Lennartz v. 
Popp, 118 Ill.App. 31; Graham v. Gra- 
ham, 85 Ill.App. 460; Nevitt v. Wood- 
burn, 82 Ill.App. 649 [rev on_ other 
grounds 60 N.E. 500, 190 Ill. 283]. See 
Wells v. Messenger, 94 N.E. 87, 249 
Ill. 72 (recognizing rule). 


Ind.—Shuey v. Latta, 90 Ind. 136; 
Boyer vy. Libey, 88 Ind. 235; Bevis v. 
Heflin, 63 Ind. 129; Terre Haute Trust 
Co, v. Scott: (App.). 128i N.Bars695 
McKay v. Corwine, 119 N.E. 471, 69 
Ind.App. 208; Continental Nat. Bank 
of Indianapolis v. McClure, 111 N.E. 
191, 60 Ind.App. 553; Lewis v. Her- 
shey, 90 N.E. 332, 45 Ind.App. 104. 


Iowa.—Jones v. Home Sav. Bank of 
Kiron, 206 N.W. 107, 200 Iowa 1186; 
Hanby v. First Sav. Bank of Spring 
Hill, 197 N.W. 51, 197 Iowa 150; Wege- 
ner v. Emmetsburg Nat. Bank, 193 N. 
W. 627, 195 Iowa 1267; Thompson v. 
Thompson, 160 N.W. 922, 178 Iowa 
1289s, Chicazo, M. & St. Po Ry. Conve 
Des Moines Union Ry. Co., 144 N.W. 
54, 165 Iowa 35; Jacobs v. Jacobs, 104 
N.W. 489, 130 Iowa 10, 114 Am.S.R. 
402; Sleeper v. Iselin, 17 N.W. 922, 
62 Towa 583; Harris v. Stone, 15 Iowa 


Kan.—Reeves v. Pierce, 67 P. 1108, 
remain 502; Gray v. Ulrich, 8 Kan. 


Ky.—Dority v. W. E. Rogers & Co., 
3 S.W.(2d) 636, 223 Ky. 238; Tre- 
vathan’s Ex’r v. Dees’ Ex’rs, 298 S.W. 
975, 221 Ky. 396; Wright v. Wright, 
285 S.W. 188, 215 Ky. 394; Noonan v. 
Noonan, 268 S.W. 552, 206 Ky. 769; 
First State Bank of Monterey v. 
Vories, 242 S.W. 18, 195 Ky. 96; Hol- 
brook v. Fyffe, 175 S.W. 977, 164 Ky. 
435; Stratton v. Stratton’s Adm'r, 149 
S.W. 900, 149 Ky. 473; Lewis v. Tay- 
lor, 29 S.W. 444, 96 Ky. 656, 16 Ky.L. 
637; Rogers v. Reid, 14 Ky.L. 811. 
See Traughber v. King, 32 S.W.(2a) 
8, 285 Ky. 658 (holding particular con- 
veyance not of trust property). 


La.—Haynesville Oil Co. v. Beach, 
105 So. 790, 159 La. 615. 


Md.—Byer v. Szandrowski, 153 A. 
49, 160 Md. 212; Gault v. Hospital 
for Consumptives of Maryland, 89 A. 
105, 121 Md. 591; Basshor Co. v. Car- 
rington, 65) A. 360, 104 Md. 606; Safe 
Deposit, ete., Co. vi -Gahn, 62 A. 819, 
102 Md. 530; Duckett v. Baltimore 
Nat. Bank, 41 A. 161, 1062, 88 Md. 8; 
te dened v. Vierath, 40 A. 655, 87 


Mass.—Tingley v. North Middlesex 
Sav. Bank, 165 N.E. 119, 266 Mass. 
Bpi(e Hazen v. Warwick, 152 N.E. 342, 
256 Mass, 302; Donnelly v. Alden, 118 
N.E. 298, 229. Mass. 109; Bisbee v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Mackey, 102 N.E. 327, 215 Mass. 21; 
Davis v. Downer, 97 N.E. 90, 210 Mass. 
573; Newell v. Hadley, 92 N.E. 507, 
206 Mass. 835, 29 L.R.A.N.S. 908; Lor- 
ing v. Brodie, 134 Mass. 453; Chace 
v./ Chapin; #30, Mass: 128;% Trull) -v. 
Trull, 13 Allen 407. 


Mich.—Bliss v. Collier, 205 N.W. 81, 
232 Mich. 221; Massachusetts Bond- 
ing & Insurance Co. v. Josselyn, 194 
N.W. 548, 224 Mich. 159; Nesbitt v. 
Onaway-Alpena.Telephone Co., 168 N. 
W. 519, 202 Mich. 567; Backus v. 
Cowley, 127 N.W. 775, 162 Mich. 585; 
Ripley v. Seligman, 50 N.W. 1438, 88 
Mich. 177; Edinger v. Heiser, 29 N.W. 
367, 62 Mich. 598; Storrs v. Wallace, 
28 N.W. 662, 61 Mich. 437. 


Minn.—American Ry. Express Co. 
v. Houle, 210 N.W. 889, 169 Minn. 209, 
48 A.L.R. 1266. 


Miss.—Bank of Hickory v. McPher- 
son, 59 So. 934, 102 Miss. 852; Moyse 
v. Howie, 53 So. 402, 98 Miss. 30; Isom 
v. Jackson First Nat. Bank, 52 Miss. 
902; Wood v. Stafford, 50 Miss. 370; 
McLeod yv. Jackson First Nat. Bank, 
42 Miss. 99. 


Mo.—Harrison Tp., Vernon County 
v. People’s State Bank of Bronaugh, 
46 S.W.(2d) 165; Mann v. Bank of 
Greenfield, 20 S.W.(2d) 502, 323 Mo. 
1000; Gardner v. Burr, 225 S.W. 689; 
Hynds vy. Hynds, 202 S.W. 887, 274 
Mo. 123; Evangelical Synod of North 
America v. Schoeneich, 45 S.W. 647, 
143 Mo. 652; Turner v. Hoyle, 8 S.W. 
157, 95 Mo. 357; Edwards v. Welton, 
25 Mo. 379; Croughton vy. Forrest, 17 
Mo. 131; Special Road Dist. No. 4 v. 
Cantley, 8 S.W.(2d) 944, 223 Mo.App. 
89; In re Linn County Bank, 1 S.W. 
(2d) 206, 222 Mo.App. 84; Hornsby v. 
Knorpp, 232 S.W. 776, 207 Mo.App. 
302; Canada v: Daniel, 157 S.W. 1032, 
175 Mo.App. 55; Leonard v. Latimer, 
67 Mo.App. 138. 


Mont.—Ryan v. Stagg, 298 P. 353, 
89 Mont. 390. 


Neb.—Logan v. Aabel, 134 N.W. 523, 
90 Neb. 754; Cowles v. Cowles, 131 N. 
W. 738, 89 Neb. 327; McWaid v. Blair 
State Bank, 79 N.W. 620, 58 Neb. 618. 


Nev.—Winters v. Winters, 123 P. 
17, 1135, 34 Nev. 323. 


N.J.—Ordway Building & Loan 
Ass’n v. Moeck, 151 A. 126, 106 N.J.Eq. 
425; Deutsche Presbyterische Kirche 
v. Trustees of Presbytery of Eliza- 
beth, 104 A. 642, 89 N.J.Eq. 242; Au- 
mack v. Jackson, 78 A. 749, 78 N.J. 
Eq. 189 [rev on other grounds 82 A. 
896, 79 N.J.Eq. 599]; Dey v. Dey, 
26 N.J.Eq. 182 [rev on other grounds 
27 N.J.Eq. 599]; Reeves v. Evans, 
(Ch.) 34 A. 477. 


N.Y.—wNestell v. Hart, 95 N.E. 703, 
202 N.Y. 280; Warren v. Rochester 
Union Bank, 51 N.E. 1036, 157 N.Y. 
259.) 68. (Am-S.Re 777, 43° ERA. 2563 
Murphy v. Whitney, 35 N.E. 930, 140 
N.Y. 541, 24 L,R.A. 123, 31 Abb.N.Cas. 
Deobold v. Opperman, 19 N.E. 94, 
111 N.Y. 531, 7 Am.S.R. 760, 2 L.R.A. 
644; Union College v. Wheeler, 61 N. 


YY. 88 Laff 5 Lans. 160, 59 Barb. 585]; 


Van Alen v. American Nat. Bank, 52 
Noy. baths) ans: 5171s) Green ~ v. 
Givan, 33 N.Y. 343 [aff 5 Paige 644]; 
In re Cady’s Estate, 207 N.Y.S. 385, 
211 App.Div. 373; Powell v. Freeport 
Bank, 193 N.Y.S. 100, 200 App.Div. 
432; Behrmann v. Seybel, 166 N.Y.S. 
254, 178 App.Div. 862 [aff and dism 
appeal den 119 N.E. 1030, 223 N.Y. 
555]; Waterbury v. Barry, 130 N.Y.S. 
517, 145 App.Div. 773; Hart v. Goad- 
by, 123 N.Y.S. 166, 138 App.Div. 160; 
Havana Cent. R. Co. v. Knickerbocker 
Trust Co., 119.N.Y.S. 1035, 135 App. 
Div. 313 [rev on other grounds 92 N. 
B. 12, 198 N.Y. 422, L.R.A.1915B 7201; 
Mann v. Benedict, 62 N.Y.S. 259, 47 
App.Div. 173; English v. McIntyre, 
51 N.Y.S. 697, 29 App.Div. 439; Reyn- 
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olds v. Aitna L. Ins: Co., 51 N.Y.S. 
446, 28 App.Div. 591 [aff 55 N.E. 305, 
160 N.Y. 635]; Backer v. Schuyler 
County, 26 Hun 265 note; Keating v. 
Hammerstein, 209 N.Y.S. 769, 125 
Misc. 334; In re Steinway, 76 N.Y.S. 
452, 37 Misc. 704; Moloney v. Tilton, 
51 N.Y.S. 19. 22 Mise. 682; Matter of 
Smyth, 2 How.Pr.N.S. 431; Shepherd 
ue or ates ae 4 Johns.Ch. 136, 8 Am.D. 
61. 


N.C.—Nissen v. Baker, 152 S.E. 34, 
198 N.C. 483; Pritchard v. Williams, 
95 Sek 570M Ton NIC. SLO Ward sv. 
Brandt, 62 N.C. 71; Lockhart v. Phil- 
ips, 86 N.C. 342; Bailey v. Wilson, 21 
ie 182; Freeman v. Perry, 17 N.C. 

o- 


N.D.—United States Fidelity & 
Guaranty Co. v. Citizens’ State Bank 
of Langdon, 161 N.W. 562, 36 N.D. 
16, L.R.A.1918E 326. 


Ohio.—Mook v. Akron Sav., ete., Co., 
101 N.E. 278, 87 Ohio St. 273; John- 
son v. Johnson, 38 N.E. 61, 51 Ohio St. 
446; Hunt v. Freeman, 1 Ohio 490; 
vecnteet v. Chesley, 28 Ohio Cir.Ct. 


Ok].—Pollack v. Leonard & Braniff, 
241 P. 158, 112 Okl. 276; Edwards v. 
Hdwards, 233 > P2494, 108) Okl.y 93; 
Grosshart v. McNeal, 218 P. 3229, 95 
Okl. 102; -Flesner v. Cooper, 134 P. 
379, 39 Okl. 133; Brooks v. Garner, 
94 P. 694, 97 P. 995, 20 Okl. 236. 


Or.—Stephens v. Tipton, 268 P. 
1014, 128 Or. 115; Weber v. Richard- 
son, 147 P. 522, 1199, 76 Or. 286; Lane 
v. Wentworth, 138 P. 468, 69 Or. 242; 
Ortinae v. Gerhardt, 75 P. 698, 44 

r. : 


Pa.—Erie County v. Lamberton, 147 
A. 86, 297 Pa. 406; Lukens v. Whar- 
ton Ave. Baptist Church, 145 A. 587, 


296 Pa. 1; Metzger v. Lehigh Valley 
Prust.miete:, Cove IeAce LO3i, 6220) Pay 
535; Blood v. Ludlow Carbon Black 


Co., 24 A. 348, 150 Pa. 1; McLaughlin 
v. Fulton, 104 Pa. 161; Sadler’s Ap- 
peal, 87 Pa. 154; Coble v. Nonemaker, 
78° Pas 50130 Hall iv. Vanness,; 49. Pa: 
457; McCully v. Flanagan, 99 Pa.Su- 
per. 566; Leippe v. Dorr, 29 Pa.Dist. 
986; Beishlag’s Est., 7 Pa.Dist. 127, 
20 Pa.Co. 587; MacReynold’s Hst., 6 
Pa.Co. 424; Walsh v. Stille, 2 Pars. 
Eq.Cas. 17, 2 Chest.Co. 427; Kaiser’s 
Estate, 2 Lanc.L.Rev. 362. 


R.I.—Fleckhamer v. Fleckhamer, 
147 A. 886, 50 R.I. 363 [rearg den in 
part and gr in part 148 A, 319, and 
mod on rearg 149 A. 380]. 


S.C.—Mordecai v. Seignious, 30 S. 
BE. 71-7, 53 -S:G> 96+- Sullivan: v.. Lati- 
mer, 14 S.E. 938, 35 S.C. 422; Rabb v. 
Flenniken, 7 S.E. 597, 29 S.C. 278. 


S.D.—Gordon vy. Krovig, 227 N.W. 
568, 56 S.D. 1384; Cottonwood County 
Bank v. Case, 125 N.W. 298, 25 S.D. 
77; Luscombe v. Grigsby, 78 N.W. 357, 
11 S.D. 408. 


Tenn.—Watkins v. Watkins, 22 S. 
W.(2d) 1, 8, 160 Tenn.)1 [cit Cye]; 
Boyce v. Stanton, 15 Lea 346; De 
Arusmant v. De Lagerty, 9 Lea 188; 
Breedlove v. Stump, 3 Yerg. 257; 
Treadwell v. McKeon, 7 Baxt. 201. 
Compare Hawthorne y. Brown, 3 
Sneed 462 (holding that, where a per- 
son standing in no fiduciary relation 
wrongfully obtains a portion of a 
trust fund and invests it in property 
for his own benefit without the knowl- 
edge of the trustee or beneficiary, the 
title to such property will vest in the 
purchaser ). 


Tex.—Schneider v. Sellers, 84 S.W. 
417, 98 Tex. 380 [mod (Civ.App.) 81 
S.W. 126]; Silliman v. Gano, 39 S.W. 
559, 40 S.W. 391, 90 Tex. 637; Hill v. 
Stampfli, (Commn.App.) 290 S.W. 522 
[rev (Civ.App.) 284 S.W. 237]; Pierce 
Petroleum Corporation v. Guaranty 
Bond State Bank of Mt. Pleasant, 
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(Civ.App.) 22 S.W.(2d) 520; Jopling 
v. Caldwell-Degenhardt, (Civ.App.) 
292 S.W. 958; Richardson v. Isham, 
(Civ.App.) 265 S.W. 1101; Bain v. 
Coats, (Civ.App.) 228 S.W. 571 [rev 
on other grounds (Commn.App.) 244 
DuWher Logs Witherspoon-McMullen 
Live Stock Commission Co. vy. North 
Texas Trust Co., (Civ.App.) 212 S.W. 
278; St. Louis’ Union * Trust (Co. -v- 
Harbaugh, (Civ.App.) 205 S.W. 496; 
Chalk v. Daggett, (Civ.App.) 204 S. 
W. 1057 [mod Commn.App.) 257 S.W. 
228]; Miller v. Himebaugh, (Civ.App.) 
153.48:.W. 8383885; Oaks) v.1,West,. (Cive 
App.) 64 S.W. 1033; Hanrick v. Gur- 
ley, (Civ.App.) 48 S.W. 994 [mod on 
other grounds 54 S.W. 347, 55 S.W. 
119, 56 S.W. 330, 93 Tex. 458]; Smoot 
Ve, Richards427 «SW. 967,84 Lex Cin. 
App. 146; Black v. Caviness, 21 S.W. 
635, 2 Tex.Civ.App. 113 


Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372; Gay 
v. Young Men’s Consol. Co-op. Mer- 
cantile Inst., 107 P. 237, 37 Utah 280; 
Chadwick v. Arnold, 95 P. 527, 34 Utah 
48; Schenck v. Wicks, 65 P. 732, 23 
Utah 576; Haslam v. Haslam, 56 P. 
243, 19 Utah 1. 


Vt.—Lowe v. Vermont Sav. Bank, 
a 1023, 90 Vt. 532; Towle v. Mack, 
2 rales 


Va.—Straley v. Esser, 83 S.H. 1075, 
117 Va. 135; Jackson v. Updegraffe, 
1 Rob. (40 Va.) 107; Rankin v. Brad- 
ford, 1 Leigh (28 Va.) 163; Graff v. 
Castleman, 5 Rand. (26 Va.) 195, 16 
Am.D. 741: Edmunds v. Venable, 1 
Patt.&H. 121. 


Wash.—Glasgow v. Nicholls, 214 P. 
165, 124 Wash, 281, 35 A.L.R. 419 [aff 
219 P..:883, 127 Wash. 693, 35 A.U.R. 
427, and mod 225 P. 1118, 129 Wash. 
319]; Saar v. Weeks, 178 P. 819, 105 
Wash. 628; Hotchkin v. Bussell, 89 
P. 183, 46 Wash. 7. 


W.Va.—Raleigh County Court v. 
Cottle, 94 S.E. 948, 81 W.Va. 469; 
Skaggs v. Mann, 33 S.B. 110, 46 W.Va. 
20935 Cain: v2 Cox, 23°W. Vas’ 594: 


Eng.—Willoughby v. Willoughby, 
Ambl. 284, 27 Reprint 190; Baillie v. 
McKewan, 35 Beav. 177, 55 Reprint 
862; Fyler v. Fyler, 3 Beav. 550, 43 
Eng.Ch. 550, 49 Reprint 216; Gorges 
v. Pye, 7 Bro.P.C. 221, 3 Reprint 144, 
Prec.Ch. 308, 24 Reprint 146, 1 P.Wms. 
128, 24 Reprint 323; Mansell v. Man- 
sell, Cas. t. Talb. 252, 25 Reprint 763, 
2 Eq.Cas.Abr. 747, pl. 6, 748, pl. 2, 22 
Reprint 634, 635, 2 P.Wms. 678, 24 Re- 
print 913: Manningford v. Toleman, 
1 Coll. 670, 28 Hng.Ch. 670, 63 Re- 
print 591; Rolfe v. Gregory, 4 De G. 
J.&S. 576, 69 Eng.Ch. 441, 46 Reprint 
1042; Phayre v. Peree, 3 Dow. 116, 
3 Reprint 1008; Thompson v. Simp- 
son, 1 Dr.&War. 459; Wilkins v. Sib- 
ley, 4 Giffard 442, 66 Reprint 780; 
Sheridan v. Joyce, 1 J.&L. 401, 7 Ir. 
Wq. 115; Cottam v. Eastern Counties 
R. Co., 1 Johns.&H. 243, 70 Reprint 
737; ix p. Watson, 7 Jur. 1001; Mal- 
pas v. Ackland, 3 Russ. 273, 3 Eng. 
Ch. 273, 88 Reprint 578; Adair v. 
Shaw, 1 Sch.&lLef. 2438; Saunders v. 
Dehew, 2 Vern.Ch. 272, 23 Reprint 775; 
Parker v. Brooke, 9 Ves.Jr. 583, 32 
Reprint 729. 


N.S.—Halifax Graving Dock Co., 


Ltd. v. Magliulo, 43 N.S. 174; Smith 
v. Faulkner, 40 N.S. 528. 
Ont.—Harrison v. Mathieson, 36 


Ont.L. 347, 10 Ont.W.N. 54 [dism ap- 
peal 9 Ont.W.N. 170]; Secord v. Cos- 
tello, 17 Grant Ch. 328. 


[a] Assent of beneficiary.—If the 
beneficiary assents to a transfer to 
one who has notice of the trust, the 
trust cannot thereafter be asserted 
against the purchaser. Page v. Page, 
8 N.H. 187; Marrin v. Monroe, 225 N. 
Y.S. 750,.222 App.Div. 251 [aff 168 N. 
E. 415, 251 N.Y. 530). 
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of the trustee to reclaim the property.® 


After settlement or accounting by trustee. 
trustee, after being decreed to do so upon a settle- 
ment of his accounts, has paid to the beneficiary an 
amount equivalent to the trust property wrongfully 
disposed of, the property cannot thereafter be fol- 
lowed into the hands of a third person to whom it 
has been transferred;°* and it has been held that, 
where the trustee has made payments to the bene- 
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If the 


(1) In General. 


ficiary which would reduce the amount due from 


{b] Iliustrations.—(1) The trust 
may be charged as a lien on the prop- 
erty of one who, with notice of a vio- 
lation of the trust, permits trust 
funds to be employed in the purchase 
or improvement of his own property. 
Dyer v. Jacoway, 42 Ark. 186; Wobbe 
v. Schaub, 143 Ill.App. 361; Metzner 
v. Bauer, 98 Ind. 425; James v. Aller, 
57 A. 1091, 66 N.J.Hq. 69. (2) Where 
the trustee has the title to property 
purchased .with trust funds placed in 
the name of a third person who has 
notice of the trust, the property may 
be recovered from the third person, 
American Ry. Express Co. v. Houle, 
210 N.W. 889, 169 Minn. 209, 48 A.L. 
R. 1266; Rebesher v. Rebesher, 126 
N.Y.S. 572; Schwartz v. Gerhardt, 75 
P. 698, 44 Or. 425. (3) One who, with 
notice of a violation of the trust, re- 
ceives the proceeds of trust property 
or other trust money takes them sub- 
ject to the trust. Pennington v. 
Smith, 69 F. 188; McArthur vy. Robin- 
son, 62 N.W. 713, 104 Mich. 540; Har- 
rison y. Mathieson, 36 Ont.L. 347, 10 
Ont.W.N. 54 [dism appeal 9 Ont.W.N. 
170]. See Seybold v. Grand Forks 
Nat. Bank, 67 N.W. 682, 5 N.D. 460 
(holding that the owner of trust prop- 
erty, which has been converted by the 
trustee, who loaned the proceeds to a 
third person, cannot follow the mon- 
ey into the hands of the third per- 
son, but must look to the obligation 
of the borrower to the lender, in the 
hands of the lender, as the property 
of the beneficiary in a new form, as 
the doctrine that property may be 
followed in changed form is limited 
to the person who received it in the 
original form as the property of 
claimant). (4) One who, with notice 
of the breach of trust, accepts 
an assignment of a bond and mort- 
gage constituting part of the trust es- 
tate takes the same as trustee for the 
benefit of the cestui que trust. Dey 
v. Dey, 26 N.J.Eq. 182 [rev on other 
grounds 27 N.J.Eq. 599]; Reid v. 
Sprague, 9 Hun 30 [aff 72 N.Y. 457]; 
Gilchrist v. Stevenson, 9 Barb. (N.Y.) 
9. (5) A creditor who, with notice 
of the trust, accepts trust property 
for the individual debt of the trustee 
takes the same subject to the trust. 
Duncan v. Jaudon, 15 Wall, 165, 21 
LAWd) 142 [aff 13) F:Cas.No,  7,280)7 8 
Blatchf. 430]; Hallett v. Collins, 10 
How. (U.S.) 174, 13 L.fd. 376; Duck- 
ett v. Baltimore Nat. Bank, 41 A. 161, 
1062, 88 Md. 8; Prall v. Tilt, 28 N.J. 
Eq. 479; White v. Price, 39 Hun 394 
[aff 15 N.B. 427, 108 N.Y. 661, 1 Silv. 
A. 592]; Wilson v. Doster, 42 N.C. 
231; National Express Co. y. Hough, 
Ss Ohio S.&C.P> 169, 3 Ohio NP: 238955 
Jackson v. Thomson, 70 A. 1095, 222 
Pa. 232; Graff v. Castleman, 5 Rand. 
C26 hSVia RETO 5S 116) “Amr 41) (6) 
Where a mortgage is taken with no- 
tice that the land is charged with a 
trust, the mortgage lien is subordi- 
naté to the trust. Moultrie v. Wright, 
98 P. 257, 154 Cal. 520. 


{c] Transferee as constructive 
trustee.—(1) A third person who re- 
ceives trust property other than as 
a bona fide purchaser for value with- 


out notice becomes a constructive 
trustee thereof, whether he intends 
to assume such relation or not. Smith 
v. Dallas Compress Co., 70 So. 662, 
195 Ala. 534; Scott v. Symons, 216 P. 
604, 191 Cal. 441; Calkins v. Calkins, 
218 P. 611, 63 Cal.App. 292; McFerson 
Ve Bristol, | 21:4) GP 0395.0 om COlLOnga lai 
Harding. iv. Burris, 119 Pos l0G3sy (52 
Colo. 132; Anderson vy. Anderson, 96 
N.E. 265, 251 Ill. 415, Ann.Cas.1912C 
556; Miami County Bank v. State, 112 
N.E. 40, 61 Ind.App. 360; Traughber 
ve King. 82 SHw.(2d)) 8,0 235 Key.0658; 
Taylor v. Harris’ Adm’r, 176 S.W. 168, 
164 Ky. 654; Burgess v. Jackson Cir- 
cuit Judge, 229 N.W. 481, 249 Mich. 
558; White v. Greenlee, (Mo.) 49 S.W. 
(2d) 132; Price v. Morrison, 236 S.W. 
297, 291 Mo. 249; Mathews v. O’Don- 
nell, 238 S.W. 451, 289 Mo. 235; Geb- 
beken v. Growney, (Mo.) 205 S.W. 721; 
Elliott v. Landis Mach. Co., 139 S.W. 
356, 236 Mo. 546; William R. Compton 
Co. v. Farmers’ Trust Co. of Grant 
City, 279 S.W. 746, 220 Mo.App. 1081; 
Butte Hardware Co. v. Cobban, 34 P. 
24, 13 Mont. 351; Moore v. De Ber- 
nardi, 213 P. 1041, 220 P. 544, 47 Nev. 
33; Bailie v. Sheldon, 189 N.Y.S. 749, 
115 Mise. 441; Hart v. Goadby, 129 N. 
YESu Bso2 ice Miscwi232°8 «Pollack ive 
Leonard & Braniff, 241 P. 158, 112 Okl. 
276; Edwards v. Edwards, 233 P. 477, 
108 Oki. 93; In re Marshall’s Estate, 
22 A. 24,188 Pa. 285; Leippe v. Dorr, 
29 Pa.Dist. 986; Cathcart v. Matthews, 
89 S.E. 1021, 105 S.C. 329; Watkins v. 
Watkins, 22 S.W.(2d) 1, 160 Tenn. 1 
[quot Cyc]; Carstairs v. Bomar, 29 
S.W.(2d) 334, 119 Tex. 364; Ankcorn 
v. Stewart, 47 Ont.L. 478. See Young 
v. Matthew, Turner Co., 143 P. 1029, 
168 Cal. 67i (recognizing the rule, but 
holding that one who purchases prop- 
erty with notice of an option granted 
by his vendor to a third person for 
the purchase thereof is not a con- 
structive trustee for such third per- 
son); Bogle v. Goldsworthy, 211 N.W. 
257, 202 Iowa 764; Baile v. Robinson, 
43 Pa.Super. 325 (both recognizing the 
rule). (2) No constructive trust can 
arise in such manner where the trust 
with which the property was suppos- 
ed to have been impressed was inval- 
id. District Nursing Ass’n of Buffalo 
v. Koerner, 154 N.Y.S. 776, 91 Misc. 
2655 Patty Wo) ANiva'S:, SL LOS a ces ainiae 
mere fact that money was lent to one 
with the intention that it should be 
applied to particular purposes does 
not make a trustee of one receiving 
such money for another purpose, al- 
though with knowledge of the facts. 
Hurlburt v. Palmer, 57 N.W. 1019, 39 
Neb. 158. 


[d] Where disposition by trustee 
is rightful, and with authority, the 
cestui que trust cannot recover the 
trust property from the third person 
to whom it has been transferred. Gar- 
rett v. Jensen, 186 P. 156, 44 Cal.App. 
99; Shirley v. Shattuck, 28 Miss. 13; 
Stevens v. People’s Home Journal, 154 
A. 607, 9 N.J.Misc. 443. 


63. Moss v. Cohen, 53 N.E. 8, 158 
N.Y. 240; Paterson First Nat. Bank v. 
National Broadway Bank, 51 N.E. 398, 
156 N.Y. 459, 42 L.R.A. 139; Zimmer- 
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| him to less than the amount of property transferred 
to the third person, the latter is entitled to the bene- 
fit of the payments made by the trustee.°° 


[§ 911] b. Bona Fide Purchasers for Value®°— 


As a general rule, trust property 


cannot be followed and impressed with the trust as 
against one who occupies the position of a bona fide 
purchaser or encumbrancer for value without notice 
of the trust,®? including a purchaser without notice 


man v. Kinkle, 15 N.E. 407, 108 N.Y. 
282 [aff 6 N.Y.St. 768]; Wetmore v. 
Porter, 92 N.Y. 76 [rev 48 N.Y.Super. 
554]; Hughes v. Hughes, (Tex.Commn. 
App.) 221 S.W. 970 [aff (Civ.App.) 191 
S.W. 742, and cit Cyc]; Mansfield v. 
Wardlow, (Tex.Civ.App.) 91 S.W. 859; 
Cottam vy. Eastern Counties R. Co., 1 
Johns.&H. 2438, 70 Reprint 737. But 
see Case v. James, 3 De G.F.&J. 256, 
64 Eng.Ch. 201, 45 Reprint 876 [aff 
29 Beav. 512, 54 Reprint 726] (appar- 
ently holding that the trustee himself 
cannot recover where he has disposed 
of the property in breach of trust). 


[a] Concurrence in breach of trust. 
—Although the trustee has concurred 
in the breach of trust, he may follow 
the trust property. Carson v. Sloane, 
Wal ss MBP epee) 


64 St. Luke’s Church v. Witters, 
54 F. 567; Sowles v. St. Albans First 
Nat. Bank, 54 F. 564. 


Effect of election to hold trustee 
oho liable generally see supra 
S 4, 


65. Rebesher v. Rebesher, 126 N.Y. 
S. 572. 


66. Bona fide purchasers generally 
ae Bona Fide Purchaser 8 C.J. p 


67. U.S.—Oliver v. Piatt, 3 How. 
333, 11 L.Ed. 622 [aff 19 F.Cas.No. 11,- 
115, 2 McLean 267]; Cole v. Thomp- 
son, 169 F. 729; Whittle v. Vander- 
bilt Min., ete., Co., 83 F. 48; Davis v. 
Bean, 78 F. 41; Trinidad v. Milwau- 
kee, etc., Smelting, etc., Co., 63 F. 883, 
11 C.C.A. 479; Daggs v. Ewell, 6 F. 
Cas.No. 8,537, 3 Woods 344 Lmod on 


other grounds 2 S.Ct. 408, 108 U.S. 
143, 27 L.Ed. 682]. 
Ala.— Hanover Nat. Bank of New 


York! vy. Thomas, 117 So, 42,7217 Adare 
494; Atkins y. Stacy-Nolan Home 
Blade Co; MTbUSose 1) sey» Ada, eel ices 
Thompson y. Union Bank & Trust Co., 
85 So. 388, 204 Ala. 293; Carroll v. 
Draughon, 56 So. 207, 173 Ala. 327; 
Preston v. McMillan, 58 Ala. 84. 


Ariz.—Snow v. Kennedy, 286 P. 930, 
86 Ariz. 475. ' 


Ark.—Bragg v. Hartney, 121 S.W. 
1059, 92 Ark. 55; Sorrells v. Sorrells, 
4 Ark. 296. 


Cal.—Tripler v. MacDonald Lumber 
Cons 159) Py SO, Vis UCase eit 4ee pimeere 
Lyon’s Estate, 127 P. 75, 163 Cal. 803; 
Moultrie v. Wright, 98 P. 257, 154 Cal. 
520; Marshall v. Farmers’ Bank, 42 
P. 418, 47 P. 52, 115 Cal. 330; Murphy 
ve Clayton, 45 Pi 267.9113), Cal 53% 
Ricks v. Reed, 19 Cal. 551; Griffin v. 
Blanchar, 17 Cal. 70; Hillwig v. Boy- 
er, 264 P. 556, 89 Cal. App. 314; Dimity 
v. Dixon, 241 P. 905, 74 Cal.App. 714; 
Fletcher v. Allen; 197 RP. 952, 51 Cal. 
App. 774; Tompkins v.:-Davidow, 149 
P. 788, 27 Cal.App. 327. 


so ee Vs @ritch}, 64 Colo: 


Fla.—Saunders v. Richard, 16 So. 
679, 3 Bla. 285 
Ga.—Gamble vy. 


Brooks, 153 S.H. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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from a purchaser with notice.®® 


[§ 912] (2) Mode or Manner of Transfer—(a) 
If the transferee is otherwise a bona 
fide purchaser for value, the manner of the transfer 
generally does not affect the application of the rule 
that the cestui que trust cannot have relief against 


759, 170 Ga. 662; De Loach vy. Purcell, 
143 S.BE. 424, 166 Ga. 362; Carmichael 
v. Citizens’ & Southern Bank, 134 S.E. 
7%, (162 Ga. 7855 Talley: ws Mozley; 
101 S.E. 120, 149 Ga. 529; Carrie v. 
Carnes, 88 S.E. 949, 145 Ga. 184; Lew- 
is v. Equitable Mortg. Co., S.E. 
224, 94 Ga. 572; Williams v. Swift, 
5) S:B. 139) 79: Gas -708s— McCaskill v. 
Lathrop, 63 Ga. 96; McNamara v. Mc- 
Namara, 62 Ga. 200; Fahn v. Bleck- 
ley, 55 Ga. 81. 


Idaho.—Metz v. First Nat. Bank, 
262 P. 1051, 45 Idaho 444. 


Ill.—Neagle v. McMullen, 165 N.E. 
605. 334 Ll. 168% Home: Sav., etc., 
Bank vy. Peoria Agricultural, ete., Soc., 
69 N.E. 17, 206 Ill. 9, 99 Am.S.R. 132; 
Union Nat. Bank v. Goetz, 27 N.E. 
SOW SS Ti 127-32 AmvstR.. LO Patt 
85 Ill.App. 396]; Pratt v. Stone, 80 
Till. 440; Moore y. Hunter, 6 Ill. 317; 
Prevo v. Walters, 5 Ill. 35; Lennartz 
v. Popp, 118 Ill.App. 31; Reid v. Shef- 
fy, 99 Ill.App. 189. 


Ind.—Catherwood v.’ Watson, 65 
Ind. 576; Hampson v. Fall, 64 Ind. 
382; Beckett v. Bledsoe, 4 Ind. 256. 


Iowa.—Harris v. Warner, 203 N.W. 
279, 199 Iowa 1000; Wegener v. Em- 
metspure Nat. Bank, "193 NW. 627, 
195 Iowa 1267; Frink v. Commercial 
Bank of Emmetsburg, 191 N.W. 513, 
517, 195 Iowa 1011 [quot Cyc]; Rich- 
aR ceon v. Haney, 40 N.W. 115, 76 Iowa 


Ky.—Hill vy. Flemming, 107 S.W. 
164, 128 Ky. 201, 32 Ky.0.- 1065, 16 
Ann.Cas. 840; Sparks v. Ball, 16 S.W. 
272, 91 Ky. 502, 13 Ky.L. 63, 34 Am.S. 
R. 236; Campbell v. Campbell, 79 Ky. 
395, 3 Ky.L. 15; Williams v. Williams, 
Vee Sav. aioe 2b key.bue S36, 70 ols 
184, 25 Ky.L. 1085; Bailey v. Dyer, 
65 S.W. 595, 23 Ky.L. 1585; Stevens 
Ve CAPNOLds 24 SW Oly, Hb ry ha DS 9s 
Hill v. Fletcher, 10 Ky.L. 936; Chap- 
He v. Headley, 4 S.W. 189, 8 Ky.L. 


La.—Desha v. Jones, 6 La.Ann, 743. 


Me.—Bromley v. Gardner, 9 A. 621, 
79 Me. 246. 


Md.—Hoffman* Steam Coal (Co. v. 


Cumberland Coal, ete., Co., 16 Md. 
256; 3.0) eA.) a ode. 
Mass.—Coolidge  v. Old Colony 


Trust Co., 156 N.BH. 701, 259 Mass. 515; 
Newell v. Hadley, 92 N.E. 507, 206 
Mass. 335, 29 L.R.A.N.S. 908; Ma- 
comber v. French, 84 N.E. 328, 198 
Mass. 20; Lowe v. Jones, 78 N.E. 402, 
192 Mass. °94, 116 Am.S.R. 225; Le 
Breton vy. Peirce, 2 Allen 8. 


Mich.—Smith v. Maxey, 152 N.W. 
1011, 1014, 186 Mich. 151 [quot Cyc]; 
Curtis v. Brewer, 103 N.W. 579, 140 
ae 139; Austin v. Dean, 40 Mich. 


Miss.—Clark v. Rainey, 16 So. 499, 
72 Miss. 151; Atkinson v. Greaves, 11 
So. 688, 70 Miss. 42; McLeod v. Jack- 
son First Nat. Bank, 42 Miss. 99. 


Mo.—Groye v. Robard, 36 Mo. 523. 


Neb.—Johnson y. Petersen, 163 N. 
Wie 869, 101 Neb: 504," 1 ERA. 1235 
[rev on reh 159 N.W. 414, 100 Neb. 
255]; State v. Grand Island Bank of 
Commerce, 85 N.W. 43, 61 Neb. 181, 52 
L.R.A. 858. 


N.J.—Stone v. Limouze, 162 A. 617, 
fit N.J-Mq. 421; Seacoast, R. Co. wv. 
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trusts? 


Wood, 56 A. 337, 65 N.J.Eq. 530 [aff 
81 A. 1132, 78 N.J.Eq. 298]; Booraem 
v. Wells, 19 N.J.Hq. 87; Newark Aque- 
duct Co. v. Joralemon, 7 N.J.Eq. 304; 
Reeves v. Evans, (Ch.) 34 A. 477. 


N.Y.—Hatch v. New York Fourth 
Nat. Bank, 41 N.E. 4038, 147 N.Y. 184, 
2 Ann.Cas. 288; Dillaye v. Commer- 
cial Bank, 51 N.Y. 345; Marrin v. 
Monroe, 225 N.Y.S. 750, 222 App.Div. 
251 [aff 168 N.E. 415, 251 N.Y. 5301]; 
Mulligan vy. Amo, 207 N.Y.S. 407, 211 
App.Div. 498; Skinnell v. Mahoney, 
189 N.Y.S. 845, 197 App.Div. 808; 
Wickenheiser v. Colonial Bank, 153 N. 
Y.S. 1035, 168 App.Div. 329; Doremus 
v. Doremus, 21 N.Y.S. 13, 66 Hun 111; 
Averill v. Barber, 6 N.Y.S. 255, 2 Silv. 
Sup. 40; Lincoln Society of Friends 
v. Joel, 163 N.Y.S. 860; Petrie v. My- 
ers, 54 How.Pr. 513; Galatian v. Er- 
win, Hopk. 48: [aff 8 Cow. 361]. 


N.C.—Bank of Vance v. Crowder, 
139 S.E. 601, 194 N.C. 312; Vaughan 
v. Jeffreys, 26 S.H. 94, 119 N.C. 135. 


Ohio.—Bayles vy. Crossman, 5 Ohio 
Dec. (Reprint) 354, 5 Am.L.Ree. 13. 


Okl.—Flesner vy. Cooper, 134 P. 379, 
39) Okina 33: 


Or.—Enes v. Pomeroy, 206 P. 860, 
104 Or. 169. 


Pa.—Magen v. Neiman, 151 A. 796, 
301 Pa. 164; Cameron v.. People’s 
Bank of Maytown, 147 A. 657, 297 Pa. 
551; Dorr v. Leippe, 132 A. 806, 286 
Pa. 17; Reid yv. Clendenning, 44 A. 
500, 193 Pa. 406; Allen v. Laird, 101 
Pa. 65; Bracken v. Miller, 4 Watts & 
S. 102; McClelland v. Myers, 7 Watts 
160; Thomson v. Gilliland, Add. 296; 
Mellor v. Reed, 5 Pa.Co. 372. 


S.C.—Price v. Krasnoff, 38 S.H. 413, 
60 S.C. 172; Wamburzee v. Kennedy, 
4 S.C.Eq. 474. 


S.D.—Poppke v. Poppke, 231 N.W. 
933. 


Tenn.—Garland v. Higgins, 25 S.W. 
(2d) 583, 160 Tenn. 381; McDowell v. 
McDowell, 284 S.W. 319, 144 Tenn. 
452; Foster v. Jeffers, 205 S.W. 122, 
140 Tenn. 446; Stewart v. Greenfield, 
16 ee 13; Bass v. Wheless, 2 Tenn. 
Chi, ool. 


Tex.—Sparks v. Taylor, 90 S.W. 
485, 99 Tex. 411, 6 L.R.A.N.S. 381 [rev 
(Civ.App.) 87 S.W. 740]; Magnolia 
Park Co. v. Tinsley, 73 S.W. 5, 96 Tex. 
364; Copelin v. Shuler, 6 S.W. 668; 
Mayfield v. Cotton, 37 Tex. 229; Mar- 
tin v. Granger, (Civ.App.) 204 S.W. 
666 [motion to dism den 205 S.W. 
725]; Settegast v. O’Donnell, 41 S.W. 
84) 16 .Tex:Civ. App. 256; — Ranney v. 
Hogan, 1 Tex.Unrep.Cas. 253 


Vt.—Pownal v. Myers, 16 Vt. 408; 
Waterman v. Cochran, 12 Vt. 699. 


Va.—Ransome v. Watson’s Adm’r, 
134 S.E. 707, 145 Va. 669; Throckmor- 
ton v. Throckmorton, 22 S.H. 162, 91 
Va. 42; Hunter v. Lawrence, 11 Gratt. 
(52 Va.) 111, 62 Am.D. 640; Norfolk 
Overseers of Poor v. Commonwealth 
Bank, 2 Gratt. (43 Va.) 544, 44 Am.D. 
399; Love v. Braxton, 5 Call (9 Va.) 
537; Chancellor v. Ashby, 2 Patt.&H. 
26. 


W.Va.—Cain v. Cox, 23 W.Va. 594. 


Eng.—Collins y. Stimson, 11 Q.B.D. 
142; Taylor v. Blakelock, 32 Ch.D. 
560 [aff 55 L.J.Ch. 97]; Thorndike v. 
Hunt, 3 De G.&J. 563, 60 Eng.Ch. 437, 
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However, one who takes property py de- 
scent from the trustee is not a purchaser within 
the meaning of a statute protecting the title of a 
purchaser for value against the equity of a resulting 


While it 


44 Reprint 1386; Case v. James, 3 De 
GiEV&S. 256, 64 Eng:Ch. 201, 41° Re= 
print 876 [aff 29 Beav. 512, 54 Re- 
print 726]; Duggan v. London & 
Canadian, Loan & Agency Co. Ltd., 
[1893] A.C. 506 [rev 20 Can.S.C. 481, 
allowing appeal 19 Ont. 272]; Wil- 
loughby v. Willoughby, Ambl. 284, 27 
Reprint 190; Mansell v. Mansell, Cas. 
t.Talb. 252, 25 Reprint 763, 2 Eq.Cas. 
Abr. 747, pl. 6, 748, pl. 2, 22 Reprint 
Siar 635, 2 P.Wms. 681, 24 Reprint 


[a] Purchaser of nonnegotiable in- 
strument.—(1) “The protection af- 
forded to innocent purchasers of prop- 
erty of whatever kind against the im- 
pressment of a trust because of hid- 
den equities is independent of the 
Negotiable Instruments Act and will 
operate in favor of a nonnegotiable in- 
strument, as well as in favor of a 
negotiable one.” Wegener v. Em- 
metsburg Nat. Bank, 193 N.W. 627, 
630, 195 Iowa 1267. (2) ‘Equity will 
not impress a constructive trust upon 
property that has passed into the 
hands of a good-faith purchaser for 
value without notice. Such a pur- 
chaser is regarded as equal if not 
superior, in equity. Where the 
equities are equal as between two 
innocent parties, the one having the 
legal right and title will prevail. 
This is a broad principle in equity 
which has a manifold application. It 
is not dependent for its operation 
upon recording acts or upon the Nego- 
tiable Instruments Act, although it be 
consonant therewith. It is older than 
both of these. It is as old as equity 
jurisprudence, and is fundamental 
therein. . The recognition of 
this principle applies to every form of 
traceable property, whether it be in 
the form of moneys or funds or ac- 
counts or other forms of credit. It is 
not affected by the form of the instru- 
ment which evidences the credit, 
whether negotiable or otherwise.” 
Frink v. Commercial Bank of Em- 
metsburg, 191 N.W. 513, 519, 195 Iowa 
1011. (38) Since negotiability is un- 
important, the fact that the trustee 
makes the transfer by an irregular 
indorsement which destroys the nego- 
tiability of the instrument does not 
prevent the transferee from taking 
free of the trust. Frink v. Commer- 
cial Bank of Emmetsburg, supra. 


{[b] Under Civ. Code § 856, an im- 
plied or resulting trust cannot be en- 
forced against a purchaser or en- 
ecumbrancer of the real property for 
value and without notice of the trust. 
In re Lyon’s Hstate, 127 Pi 75, 16s 
Cal. 803. 


68. U.S.—Miller v. Merine, 43 F. 
61. 


Ill.—Hemstreet v. Burdick, 90 Ill. 
444, 


TIowa.—Dillon v. Farley, 
677, 114 Iowa 629. 


Miss.—Sanders v. Sorrell, 3 So. 661, 
65 Miss. 288. 


Va.—Claiborne vy. Holland, 14 S.B. 
915, 88 Va. 1046..- 


Purchaser with notice from one 
without notice see infra § 924. 


69. See cases supra § 911 note 67. 
70. Derry v. Derry, 74 Ind. 560. 
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has been held, unless there is a statute rendering the 
rule otherwise,’* that a judgment creditor who de- 
rives title to property under an execution in his fa- 
vor is not, although he has no notice of the trust, at 
the time of his purchase, a bona fide purchaser for 
value so as to defeat the beneficiary’s right to fol- 
low the trust property,*? the mere fact that the pur- 
chase is at a judicial sale does not make the trust 
enforceable as against one who purchases in good 
faith and for value without notice of the trust.** 


[§ 914] (c) Contribution to Partnership Capital. 
Where a trustee who is also a partner in a firm mis- 
applies the trust funds by contributing them to the 
assets of the firm without the knowledge of his co- 
partners, a trust therefor cannot be impressed upon 
the firm assets in favor of the cestui que trust."* 


[§ 915] (3) Notice—(a) In General. Although 
a valuable consideration has been paid, a transfer 
made in violation of the trust does not give the trans- 
feree the property free from the trust where he,*® 
or his agent,’® has notice thereof at the time of the 
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transfer, unless the cestui que trust by his acquies- 
cence in the transfer has estopped himself from as- 
serting the trust.77 


Time of notice. Although one to whom trust 
property has been wrongfully pledged has no notice 
of the trust at the time of the pledge, he is neverthe- 
less chargeable with the trust if he receives notice 
thereof before the pledged trust property is sold to 
satisfy the debt, and at a time when he holds suffi- 
cient other collateral, given by the trustee, to satis- 
fy the debt.’ 


[§ 916] (b) Sufficiency and Form of Notice—aa. 
In General. If a person acquiring trust property in 
violation of the trust, and having actual notice of 
the trust, makes no inquiry into the power of the 
trustee so to dispose of it, he does not receive the 
property free from the trust as a bona fide purchas- 
er;’® and it is immaterial that he does not know 
who the cestui que trust is, either because no bene- 
ficiary is named in the deed or instrument creating 


71. 
84. 


72. Flanders v. Thompson, 9 F.Cas. 
No. 4,853, 3 Woods 9; Pool v. Cum- 
mings, 20 Ala. 563; Reed’s Appeal, 13 
Pa: 476. See Preston v. McMillan, 
58 Ala. 84 (holding, under a statute 
providing that a resulting trust shall 
not defeat the title of a creditor 
or a purchaser for value without no- 
tice, that a judgment creditor who 
purchases land at execution sale with- 
out notice of a resulting trust therein 
takes the land free from the trust); 
Lewis v. Taylor, 29 S.W. 444, 96 Ky. 
556, 16 Ky.L. 637 (recognizing the 
rule although the creditor in this case 
happened to have notice of the trust). 


73. Colburn v. Broughton, 9 Ala. 
351; Hawkins v. Palmer, 16 S.W. 274, 
13 Ky.L. 77; Martin v. Baldwin, 16 N. 
W. 449, 30 Minn. 537; Fillman v. Div- 
ers, 31 Pa. 429; Morey v. Herrick, 18 
Pa. 123. But see Rosa v. Hummel, 24 
Pa.Dist. 528 (containing suggestions 
to the contrary). 


{a] Under statute providing that 
no resulting or implied trust shall de- 
feat the title of a purchaser for value 
without notice, the title of a purchaser 
at a sheriff’s sale, on a judgment 
against the trustee, is protected from 
the equity of a resulting trust. Gif- 
ford v. Bennett, 75 Ind. 528. 


74, Gilruth v. Decell, 16 So. 250, 72 
Miss. 232; Hollembaek v. More, 44 
N.Y.Super. 107; Lincoln Sav. Bank v. 
TT, J. Gray & Co., 12 Lea (Tenn.) 459; 
Lyon v. Lyon, 1 Tenn.Ch. 225. 


[a] Analogy to sale and purchase. 
—‘‘The contribution of trust proper- 
ty to the capital stock of a copartner- 
ship at the time of its formation is 
closely analogous to its sale and pur- 
chase. The other partners make their 
contributions and enter into their en- 
gagements on the faith of it. They be- 
come vested for a good and valuable 
consideration with the legal title to 
jt. There would seem to be but little 
difference, in principle, between a 
contract of sale and a contract of 
partnership, upon this _ particular 
question.” Hollembaek v. More, 44 N. 
Y.Super. 107, 114. 


[b] Individual interest of default- 
er alono liable.—‘“‘The individual in- 
terest of the partner who has been 
guilty of the breach of trust can alone 
be resorted to, and that is only to be 


Preston v. McMillan, 58 Ala. 


ascertained upon a final settlement 


and adjustment of the partnership 
estate as between the partners.” 
Hollembaek v. More, 44 N.Y.Super. 
107, 115: 


75. U.S.—U. S. v. Dunn, 45 S.Ct. 
451, 268 U.S. 121, 69 L.Ed. 876 [mod 
Ae EF. 158]; Porter v. Beha, 8 F.(2d) 


Ala.—Atkins v. Stacy-Nolan Home 
Bidg. (Co V11lb So. 1535-217 Ala® 167. 


Ark.—Pharr v. Fink, 237 S.W. 728, 
151 Ark. 305; Moore v. Oates, 220 S. 
W. 657, 143 Ark. 328. 


Cal. Murphy v. Farmers’, etce., 
Banks Oss bstoOon odoe hodm@alemeetiod 
Anderson v. Broadwell, 6 P.(2d) 260, 
119 Cal.App. 130; Carter v. Holt, 154 
PAIS, wes, CalsAipp. 196; oarle ms ve 
Bryant, 107 P. 1018, 12 Cal.App. 553. 


Ga.—Parlin v. McClure, 150 S.E. 
835, 169 Ga. 576; Wndsley v. Taylor, 
85 S.E. 852, 143 Ga. 607. 


Idaho.—Schofield v. Spencer, 253 P. 
833, 43 Idaho 243. 


A na ng v. Schaub, 143 Ill.App. 
vo . 

Ky.—Vizard Inv. Co. v. York, 181 
Siw. 23710; 167 Kyi 634= — Taylor =v. 
ile Bix'rs, “173 S.W. 154, 162) Ky. 


Miss.—Isom vy. Jackson First Nat. 
Bank, 52 Miss. 902. 


Mo.—Henderson v. Elam, 232 S.W. 
469; Elliott v. Landis Mach. Co., 139 
S.W. 356, 236 Mo. 546. 


N.Y.—Whiting v. Hudson Trust Co., 
138 N.E. 33, 234 N.Y. 394, 25 A.L.R. 


1470; Tucker v. Weeks, 163 N.Y.S. 
SOS Lin s ADD: Div, oS8r) ) Toneesmvs 
Vanderveer Canarsie Improvement 


Syndicate, 148 N.Y.S. 748 [motion to 
dism appeal den 153 N.Y.S. 1147, 169 
App.Div. 956, and appeal dism 156 N. 
Y.S. 1148, 172 App.Div. 970]; Murray 
v. Ballou, 1 Johns.Ch. 566. 


N.D.—United States Fidelity & 
Guaranty Co. v. Citizens’ State Bank 
of Langdon, 161 N.W. 562, 36 N.D. 16, 
L.R.A.1918E 326. 


Ohio.—Morton y. Dewell, 13 Ohio 
CIICENDS a od 

Pa.—Custis v. Serrill, 154 A. 487, 
303 Pa. 267; Cameron v. People’s 


ite of Maytown, 147 A. 657, 297 Pa, 
551. 


$.C.—Folk v. Hughes, 84 S.E. 713, 
100 S.C. 220. 


S.D.—First Nat. Bank v. Sessler, 
222 N.W. 946, 54 S.D. 131; Cotton- 
wood County Bank v. Case, 125 N.W. 
298, 25 S.D. 77. 


Tex.—Spencer v. Pettit, (Commn. 
App.) 34 S.W.(2da) 798 [aff (Civ.App.) 
17 S.W.(2d) 1102]; Alexander v. Har- 


ris, (Civ.App.) 254 S.W. 146; W. C. 
Belcher Land Mortg. Co. v. Clark, 
(Civ.App.) 238 S.W. 685. 

Va.—Perkins v. Perkins, 115 S.E. 
378, 135 Va. 106. 

W Va.—Ford v. Ball, 86 S.E. 562, 
76 W.Va. 663. 

[a] ZL. (1925) ec 120, providing 
that, if land is conveyed to one in 


trust for another, and the trust is not 
declared in the conveyance, a con- 
veyance from the trustee, as trustee, 
to a third person, shall be valid and 
not questioned by the beneficiary, af- 
fords no protection to one who pur- 
chases from a trustee with notice of 
tho beneficiary’s rights. Woodall v. 
ee (Tex.Civ.App.) 7 S.W.(2d) 


76 Shepherd v. Miller, 46 S.W. 
(2d) 78, 242 Ky. 250; Bremer v. Wil- 


liams, 96 N.E. 687, 210 Mass. 256: 
Newell v. Hadley, 92 N.E. 507, 206 
Mass. 335, 29 L.R.A.N.S. 908; Mann 


v. Bank of Greenfield, 20 S.W.(2d) 
502, 323 Mo. 1000; In re Linn County 
Bank, 1 S.W.(2d) 206, 222 Mo.App. 
84; Wendt v. Fischer, 154 N.E. 303, 
243 N.Y. 439. 


77. Chandler v. Roe, 148 P. 1026, 
46 Okl. 349. 


78. Foote v. Utah Commercial, etc., 
Bank,.54 P. 104, 17 Utah 283. 


79. Zion Chureh of Evangelical 
Assoc. of North America v. Parker, 
86 N.W. 60, 114 Iowa 1; Stark v. 
Olsen, 63 N.W. 37, 44 Neb. 646; Peo- 
ple’s Trust Co. v. O’Meara, 197 N.Y.S. 
795, 204 App.Div. 268 [dism 142 N.E. 
262, 236 N.Y. 508]; Federal Heating 
Co. v. City of Buffalo, 170 N.Y.S. 
515, 182 App.Div. 128; Bledsoe v. 
White, 42 Tex. 130; Halley v. Fon- 
taine, (Tex.Civ.App.) 33 S.W. 260. 


[a] Only terms of instrument 
creating trust meed be looked to to 
determine the power of a trustee and 
whether his act is a breach of trust. 
Spencer v. Weber, 57 N.E. 758, 163 
N.Y. 498. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


eZ 


§§ 916-917] 


the trust,®° or the identity of the beneficiary is oth- 
Ordinarily, for a notice to be 
effectual, it must be precise and complete enough to 
put the purchaser on his guard.§!% 


[§ 917] bb. Constructive Notice. 
quires trust property disposed of in breach of trust 
is not a bona fide purchaser of the property if he,*? 
or his agent or attorney acting for him in the trans- 
action, 88 is chargeable with ‘constructive notice of 
the trust at the time of the purchase. 
is chargeable with constructive notice of the trust, 
and of the trustee’s breach, where he has knowledge 
of facts and circumstances, existing at the time of 


erwise na nowa: co 


80. Sleeper v. Iselin, 17 N.W. 922, 
62 Iowa 583. 


81. Jeffray v. Towar, 53 A. 182, 63 
N.J.Eq. 530; Walsh v. Stille, 2 Pars. 
BHq.Cas. (Pa.) 17, 2 Chest.Co. 427. 


81%. Kowalsky v. Kimberlin, 160 
Be 6%3; a3! Gals 506. 


82. Ala.—Ware v. Swann, 79 Ala. 
eno: Standifer v. Swann, 78 Ala. 

Ark.—Moore v. Oates, 220 S.W. 657, 
148 Ark. 328; Gaines v. Summers, 7 
oe 301, 50 Ark. 322. 


al.— Broadwell v. Anderson, 
(ea 269, 119 Cal.App. 145 


Ga.—Planters’ Bank v. Prater, 64 
Ga. 609. 


Idaho.—Kite v. Eckley, 282 P. 868, 
48 Idaho 454. 


Lehre v. Varney, 35 N.E. 219, 
147 Ill. 281 


N.D.-Krause v. Krause, 151 N.W. 
991, 30 N.D. 54. 


Pa.—Custis v. 
303 Pa. 267; 
ley Trust, etc., Co., 
Pa. 535. 


Va.—Heth v. Richmond, etc., R. Co., 


Ordre 


Serrill, 154 A, 487, 
Metzger v. Lehigh Val- 
69 A. 1037, 220 


4 Gratt. (45 Va.) 482, 50 Am.D. 88. 


But see Enes v. Pomeroy, 206 P. 
860, 104 Or. 169 (where it was said 
that the notice must be actual and 
that notice of facts and circumstances 
that would put a prudent man on in- 
quiry is not equivalent to notice). 


83. Farmers’ & Merchants’ Bank 
of Bearden v. State, 23 S.W.(2d) 624, 
180 Ark. 994; Watson v. Sutro, 24 P, 
172, 20064, 156 Cal .5005 Schink -v. 
Haynie, 2 Tenn.Ch.A. 571; Boursot v. 
Savage, L.R. 2 Eq. 134. 


[a] Lack of notice in agent’s suc- 
cessor.—Where a bank cashier re- 
ceives from a trustee as collateral se- 
curity for a loan, made to him per- 
sonally, shares of stock and bonds 
known by the cashier to belong to the 
trust estate, the bank is chargeable 
with knowledge, and liable to the es- 
tate, although renewal notes are made 
from time to time, the later ones 
without knowledge on the part of the 
successor of the former cashier that 
the securities, which are constantly 
retained by the bank as collateral, 
are trust securities. Loring v. 
Brodie, 134 Mass. 453. 


84 U.S.—Porter v. Beha, 8 F.(2d) 
65; Lawrence v. Dana, 15 F.Cas.No. 
SatbG,4rCliite iat OnGaz. 815 


Cal.—Bell v. Solomons, 75 P. 649, 
142 Cal. 59; Watson v. Sutro, 24 P. 
172, 25 P. 64, 86 Cal. 500; Connelly 
v. Peck, 6 Cal. 348; Huntoon v. South- 
ern Trust & Commerce Bank, 290 P. 
86, 107 Cal.App. 121. 


D.C.— Beckett v. Tyler, 10 D.C. 319. 


Ga.—Sharpton y. Johnson, 12 S.E. 
646, 86 Ga. 443. 
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the purchase, such as would, or ought to, put a man 
of ordinary prudence upon inquiry and require him 
to make an investigation which would disclose the 


true title and authority of the trustee, but he fails 


One who ac- 


A purchaser 


Ill.—Mayfield v. Turner, 54 N.E. 
418, 180 Ill. 332; Webber v. Clark, 26 
N.E. 360, 32 N.BE. 748, 136 Ill. 256; 
Morrison y. Kelly, 22 Ill. 609, 74 Am. 
D. 169. 


Iowa.—Cable vy. Iowa State Savings 
Bank, 194 N.W. 957, 197 N.W. 434, 
197 Iowa 3938, 31 A.L.R. 748; Easton 
v. Somerville, 82 N.W. 475, 111 Iowa 
164, 82 Am.S.R. 502; Hume v. Fran- 
zen, 34 N.W. 490, 73 Iowa 25; Zuver 
v. Lyons, 40 Iowa 510. 


Me.—Bradley v. Merrill, 34 A. 160, 
88 Me. 319. 


Mass.—Smith v. Burgess, 133 Mass. 
day 


Mich.—Backus v. Cowley, 127 N.W. 
775, 162 Mich. 585; Ripley v. Selig- 
man, 50 N.W. 143, 88 Mich. 177. 


Minn.—Mercantile Nat. Bank v. 
Parsons, 55 N.W. 825, 54 Minn. 56, 40 
Am.S.R. 299. 


N.J.—Condit v. Bigalow, 54 A. 160. 
64 N.J.Eq. 504; Prall v. Hamil, 28 
N.J.Eq. 66. 


N.Y.—Anderson v. Blood, 46 N.E. 
493% 152) ING Youe2 OOs Dic AINes: Rea Dien, 
Kirsch v. Tozier, 38 N.H. 375, 143 
N.Y. 390, 42 Am.S.R. 729; Robinson v. 
Adams, 80 N.Y.S. 1098, 81 App.Div. 
20 [mod 63 N.Y.S. 816, 30 Misc. 537, 
and aff 71 N.E. 1139, 179 N.Y. 558]; 
Moloney v. Tilton, 51 N.Y.S. 119, 23 
Mise. 682; Tonges sa Vanderveer 
Canarsie Improvement Syndicate, 
148 N.Y.S. 748 [motion den 153 N.Y.S. 
1147, 169 App.Div. 956, and appeal 
dism 156 N.Y.S. 1148, 172 App.Div. 
970]; Pendleton v. Fay, 2 Paige 202. 


N.C.—Bunting v. Ricks, 22 N.C. 130, 
82 Am.D. 699. 
Ohio.—Ward v. Ward, 12 Ohio Cir. 
Dec. 59. 


Pa.—Custis v. Serrill, 154 A. 487, 
303 Pa. 267; Cameron v. People’s 
Bank of Maytown, 147 A. 657, 659, 297 
Pa. 551 [eit Cyc]. 

S.C.—Black v. Childs, 14 S.C. 312. 


Tenn.—Schink y. Haynie, 2 Tenn. 
Gea. oil: 

Tex.—Graham vy. Oakes, (Civ.App.) 
32 S.W.(2d) 916. 

Utah.—Lawley v. Hickenlooper, 212 
P. 526, 61 Utah 298. 

Vt.—Blaisdell v. 
179. 

Va.—Morgan v. Fisher, 82 Va. 417. 

W.Va.—Taylor v. Taylor, 85 S.E. 
52, 76 W.Va. 469. 

Eng.—Locke y. Prescott, 32 Beav. 
261, 55 Reprint 103; Berwick-upon- 
Tweed v. Murray, 7 De G.M.&G. 497, 


Stevens, 16 Vt. 


56 Ieng.Ch. 386, 44 Reprint 194; Twy- 
cross v. Moore, 13 Ir.Eq. 250. 
fa] Rule judicially stated.— 


‘Knowledge of the trustee’s violation 
of the trust conditions will be charge- 
able to the person dealing with him, if 


to make such an investigation.*4 
is not a fraudulent or willful failure to ascertain the 
facts, a purchaser is not chargeable with construc- 
tive notice where he has no knowledge of facts suffi- 
cient to put a prudent man upon inquiry as to the 
existence of the trust;®° 
such notice only as to facts belonging to the subject 
of the inquiry and to the extent that the existence 
and nature of the trust would be discovered by the 


However, if there 


and he is chargeable with 


the facts are such as, in reason, to 
put him upon inquiry and to require 
him to make some investigation, as 
the result of which the true title and 
authority of the trustee might be dis- 
closed. He will then be regarded as 
having constructive notice of the 
terms of the trust, whence the trus- 
tee derives his power to act.” Pater- 
son First Nat. Bank vy. National 
Broadway Bank, 51 N.E. 398, 400, 156 
N.Y. 459, 42 L.R.A. 139. 


(b] Facts putting upon inquiry.— 
(1) Claim of interest by the cestui 
que trust or a third person although 
the precise nature and extent of the 
claim is unknown. Zuver v. Lyons, 
40 lowa 510; Condit v. Maxwell, 44 
S.W. 467, 142 Mo. 266. (2) Former 
trust character of the transferred 
property. Bunting v. Ricks, 22 N.C. 
130, 32 Am.D. 699. (3) That the 
transferor is a trustee. Cohnfeld v. 
Tanenbaum, 68 N.E. 141, 176 N.Y. 126, 
98 Am.S.R. 653; Walsh v. Stille, 2 
Pars.Eq.Cas. (Pa.) 17; 2 Chest.Co. 427. 


85. Cal.—Fletcher vy. Allen, 197 P. 
S525, od CalkAppenwcss 


Ill—Home _ Sav., ete, Bank v. 
Peoria Agricultural, etc., Soc., 69 N.E. 
17, 206 Ill. 9, 99 Am.S.R. 132. 


N.Y.—Anderson y. Blood, 46 N.E. 
493, 152 Noy. 285, 57% Am-SoRe bilo: 


Pa.—Cameron vy. People’s Bank of 
Maytown, 147 A. 657, 297 Pa. 551. 


S.C.—Price v. Krasnoff, 38 S.E. 413, 
Se 172; Black v. Childs, 14 S.C. 


Tex.—Texas Loan Agency v. Tay- 
lor, 29 S.W. 1057, 88 Tex. 47. 


See Dudley v. Witter, 46 Ala. 664 
(holding that a purchaser will not 
be held a trustee in invitum where 
mere want of caution, as distin- 
guished from fraudulent and willful 
blindness, is all that can be imputed 
to him); Jones v. Smith, 1 Hare 43, 
23 Eng. Ch. 43, 66 Reprint 943, 949 [aft 
7 Jur. 431, 19 Eng.Ch. 244, 41 Reprint 
624] (where it was said: nue Loeri Tey 
short, there is not actual notice that 
the property is in some way affected, 
and no fraudulent turning away fren 
a knowledge of facts which the res. 
geste would suggest to a prudent 
mind; if mere want of caution, as 
distinguished from fraudulent and 
wilful blindness, is all that can be 
imputed to the purchaser e the 
doctrine of constructive notice will 
not apply; there the purchaser will, 
in equity, be considered as in fact, 
he is, a bona fide purchaser, without 
notice’). 


[a] Facts held insufficient to put 
on inquiry.—(1) That daughter of 
purchaser was married to trustee 
who may have been concerned in the 
breach. Cameron v. People’s Bank of 
Maytown, 147 A. 657, 297 Pa. 551. 
(2) That purchaser obtained se- 
curities below face value. Cameron 
v. People’s Bank of Maytown, supra. 
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inquiry which he is put to by the facts he knows to 
exist at the time of the purchase.’ 
quiry, it is ordinarily not sufficient for the purchaser 
to rely upon the statements of the trustee,*? but he 
must inquire of some one haying no motive to mis- 


represent the facts.®§ 


[§ 918] cc. Possession of Cestui Que Trust. 
though there are a few decisions to the contrary,*® 
as a general rule the possession of the property by 
the cestui que trust, at the time of the purchase of 
the legal title from the trustee, is sufficient to charge 
the purchaser with constructive notice of the trust,®® 


TRUSTS 


In making in- 


pers. 


[§§ 917-919 


and exclusive as to put the purchaser on inquiry.®? 


[§ 919] dd. Matters Apparent on Face of Pa- 
A transferee of trust property is chargeable 
with constructive notice of the trust where instru- 
ments or papers, so connected with the transaction 


that he is bound to take notice of them, show or in- 


Al- 


character.°®? 


provided the possession is so open, visible, notorious, 


86. Cal.—Marshall v. Farmers’ 
Bank, 42 P. 418, 47 P: 52, 115 Cal. 330; 
Huntoon v. Southern Trust & Com- 
pecrce Bank, 290 PB. 86, 107 Cal.App. 
121. 


I1l.—O’Neal v. Boone, 82 fll. 589. 


Mich.—Curtis v. Brewer, 103 N.W. 
579, 140 Mich. 139. 


Mont.—Chowen y. Phelps, 69 P. 54, 
26 Mont. 524. 


N.Y.—Behrmann y. Seybel, 166 N.Y. 
S. 254, 178 App.Div. 862 [dism of ap- 
peal den 119 N.E. 1030, 223 N.Y. 555, 
and aff 119 N.E. 1030, 223 N.Y. 622]. 


Ohio.—Bayles v. Crossman, 5 Ohio 
Dec. (Reprint) 354, 5 Am.L.Rec. 13. 


Pa.—Cameron v. People’s Bank of 
Maytown, 247 A657, 297 Pa. 551; 
Eshleman vy. Lewis, 49 Pa. 410. 


Va.—Mundy v. Vawter, 3 Gratt. (44 
Vat) 1513. 


Eng.—The London and Canadian 
Loan & Agency Company v. Duggan, 
[1893] A.C. 506 [rev 19 Ont. 272, ap- 
peal allowed 18 Ont.A. 305, 20 Can.S.C. 
481]. 


[a] Use of due diligence.—Where 
the purchaser uses due diligence in 
following up the inquiry suggested 
by such facts, and the information 
received is, under the circumstances, 
such as to.render it unnecessary, in 
the exercise ef reasonable care, to 
make further inquiries, he is a pur- 
chaser in good faith. Mercantile Nat. 
Bank v. Parsons, 55 N.W. 825, 54 
Minn. 56, 40 Am.S.R. 299. 


87. \ Jonathan Mills Mfg. Co. v. 
Wihitehurst, 72 EF. 496; 19 C.C.A. 130; 
‘Witter v. Dudley, 42 Ala. 616; Pater- 
son First Nat. Bank v. National 
Broadway Bank, 51 N.E. 398, 156 N.Y. 
459, 42 L.R.A. 189. See Jeffray v. 
Towar, 53 A. 182, 63 N.J.Eq. 530 
(holding that a depositary receiving a 
deposit under circumstances sufficient 
to put him on inquiry as to whether it 
is trust property or the depositor’s 
own property, who fails to make the 
inquiry, and who does not satisfac- 
torily explain such failure, is charge- 
able with constructive notice of the 
facts which might have been ascer- 
tained upon due inquiry, and a con- 
tention that the depositary is under 
no duty to make the inquiry, because 
it could only be made of the de- 
positor, which would be useless, can- 
not be sustained, for it must be pre- 
sumed that the depositor would tell 
the truth). 


gs. Jonathan Mills Mfg. Co. v. 
Whitehurst, 72 F. 496, 19 C.C.A. 130. 


89. Scott v. Gallagher, 14 Serg.&R. 
(Pa.) 338, 16 Am.D. 508; Yocom vy. 
Morris, 3 Phila. (Pa.) 414. 


90. Ala.—Davis v. Hendrix, 68 So. 
$63, 192 Ala. 2115. 


Ark.—Moore vy. Oates, 220 S.W. 657, 


143 Ark. 328. 


Ill.—MecVey v. McQuality, 97 Ill. 


9 
Iowa.—McDaniel v. Peabody, 6 N. 

W. 538, 54 Iowa 305. j 
Md.—Rogers v. Scarff, 3 Gill 127. 
Neb.—Oberlender yv. Butcher, 93 N. 

W. 764, 67 Neb. 410; Jones v. John- 


son Harvester Co., 1 N.W. 443, 8 Neb. 
446. 


N.H.—Ferrin v. Errol, 59 N.H. 234;_ 


Pritchard v. Brown, 
Am.D. 431. 


N.J.—Flaherty y. Cramer, 48 A. 565, 
62 N.J.Hq. 758. 


N.C.—Ross v. Hendrix, 15 S.E. 4, 
110 N.C. 403. 


N.D.—Krause v. Krause, 151 N.W. 
991), 38.0. N.D) 54, 


Or.—-Petrain v. Kiernan, 32 P. 158, 
23 Or. 4565. 
Tex.—Hawley v. Geer, 17 S.W. 914. 


Utah.—Lawley v. Hickenlooper, 212 
PR. 526, 61 Utah 298. 


W.Va.—Taylor v. 
652, 76 W.Va. 469. 


Wis.—Kluender v. Fenske, 10 N.W. 
370, 53 Wis. 118. 


[a] Possession of tenant.—Where 
the title to land is in a trustee, and 
the possession is in a tenant of the 
beneficiary, purchasers from the trus- 
tee are put on inquiry notwithstand- 
ing the record title, and are charge- 
able with notice of the beneficiary’s 
interest. Bowman.vy. Anderson, 47 
N.W. 1087, 82 Iowa 210, 31 Am.S.R. 
473; Conlee v. McDowell, 18 N.W. 60, 
15 Neb. 184; McWhorter v. Oliver, 
@iex:CiviApp:) 27'S .W.(@d)! 281. “See 
Hottenstein v. Lerch, 104 Pa. 454 
(regarding it as a question for the 
jury whether or not possession by a 
tenant was notice). 


91. Ala.—Marshall v. Lister, 71 So. 
411, 195 Ala. 591; Carroll v. Draugh- 
Con aly Shen Show PAO) ey CAeY waNllsla B)earee 


Ga.—Carrie v. Carnes, 88 S.B. 949, 
145 Ga. 184. 


Tll.— Harris v. McIntyre, 8 N.E. 182, 
118 Ill. 275. 


Ind.—Paulus v. Latta, 93 Ind. 34, 


Kan.—Beaubien v. Hindman, 16 P. 
R965 38 Wan! 42gL, 15 Py 184, 37 Kany 
227. 


S.C.—Ellis v. Young, 9 S.H. 955, 31 
S.C. 322. 


Tex.—Ramirez v. Smith, 59 S.W. 
258, 94 Tex. 184 [rev (Civ.App.) 56 S. 
W. 254). 


[a] Residing on land with trustee. 
—Where the cestui que trust resides 
on the land with the trustee as a 
member of his family, without exer- 
cising any acts of ownership, the pos- 
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dicate upon their face that the property is of a trust 
Thus a transferee is put upon construc-, 
tive notice where an instrument or paper forming 
part of the chain of title,?* or an instrument or pa- 
per delivered to the transferee and evidencing or 
representing the intangible right intended to be 


session is not such as will charge a 
purchaser with notice of the trust. 
Carrie v. Carnes, 88 S.E. 949, 145 Ga. 
184; Harris:v. McIntyre, 8 N.E. 182, 
118 Ill. 275; Paulus v; Latta, 93 Ind: 
ee Ellis v. Young, 9 S-E. 955, 31 S.C. 


92. Marx v. Clisby, 28 So. 388, 126 
Ala. 107; Harrison v. Fleischman, 61 
A. 1025, 70° N.J.Eq. 301; Erie County 
v. Lamberton, 147 A. 86, 297 Pa. 406; 
pest v. Marshall, 13 S.W. 33, 75 Tex. 
452. : 

93. U.S.—Pennington v. Smith, 78 
BE. 399,24 C.C.A. 145 [rev 75 EB. P57: 


Ala.—Dudley v. Witter, 46 Ala. 664; 
Witter v. Dudley, 42 Ala. 616. 


Ark.—Pharr v. Fink, 237 S.W. 728, 
151 Ark. 305; Green v. Maddox, 134 
S.W. 931, 97 Ark. 397; Gaines v. Sum- 
mers, 7 S.W. 301, 50 Ark. 322. 


Cal.—Watson v. Sutro, 24 P. 172, 
25 PP: 64, 86 -Cal. 500, 


Ga.—Carmichael v. Citizens’ & 
popthern Bank, 162 Ga. 735, 134 S.E. 
TON, 


Ill.— Dean vy. Long, 14 N.E. 34, 122 
Ill. 447. 


Kan.—Knowles v. Williams, 48 P. 
856, 58 Kan. 221. 


Md.—Hagthorp v. Hook, 1 Gill & 
J. 270. : 


cae: tae v. Burgess, 133 Mass. 


Mo.—Turner vy. Edmonston, 109 S. 
W. 338, 210 Mo. 411, 124 Am.S.R. 739; 
Saag v. Hoyle, 8 S.W. 157, 95 Mo. 


N.J.—Taylor v. Draper, 63 A. 844, 
71 N.J.Eq. 309; Condit v. Bigalow, 
54 A. 160, 64 N.J.Eq. 504. 


Ohio.—Stoddard v. Smith, 11 Ohio 
St. 581. 


Tex.—Montgomery v. Noyes, 11 S. 
W. 138, 73 Tex. 203; Montgomery v. 
Trueheart, (Civ.App.) 146 S.W. 284; 
Stone v. Kahle, 54 S.W. 375, 22 Tex. 
Civ.App. 185; Golson v. Fielder, 21 
S.W. 1738, 2 Tex.Civ.App. 400. 


Va.—Heth v. Richmond, etc, R. 
eer 4 Gratt. (45 Va.) 482, 50 Am.D. 


[a] Nonappearance of trust in 
chain of title.—In the absence of oth- 
er facts and circumstances sufficient 
to put him upon inquiry, a transferee 
is not charged with constructive no- 
tice where the trust does not appear 
in the deed or other instrument by 
which the trustee derives title. Cole 
v. Thompson, 169 F. 729; Warnock v. 
Harlow, 31 P. 166, 96 Cal. 298, 31 Am. 
S.R. 209; Cox v. Barber, 68 Ga. 836: 
Home Sav., ete., Bank v. Peoria Agri- 
cultural, etc., Soc., 69 N.E. 17, 206 Il. 
9, 99 Am.S.R. 132; Bayles v. Cross- 
man, 5 Ohio Dee. (Reprint) 354, 5 Am. 
L.Rec. 13; Price v. Krasnoff, 38 S.B. 
413, 60 S.C. 172. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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transferred,®* or other instrument by which the trus- 
tee purports to make the transfer,®® shows upon its 
face that the property is trust property, or disclos- 
es facts and circumstances sufficient to put the trans- 
feree upon inquiry regarding the trust.?¢ 
eral rule, the designation of the transferor as “trus- 
in a paper or instrument connected with the [ 


tee” 


transaction gives notice of a trust of some deserip- 
tion and imposes on the transferee a duty to make 
inquiry with reference to the trust;°* and the open- 
ing of a bank account in a person’s 
gives sufficient notice of the character of the 
deposit as trust funds;°§ but in the absence of fraud 


tee” 


94 U.S.—Dunean v. Jaudon, 15 
Wall. 165, 21 I.6d. 142 [aff 13. h.Cas. 


No. 7,230, 8 Blatch. 430]; U.S. v. Pol- 
hamus, 27 ¥F.Cas.No. 16,062, 13 
Blatchf. 200. 

Turner, 11 Ala. 


Ala.—Eldridge v. 
1049. 


Mass.—Shaw v. Spencer, 100 Mass. 
382, 97 Am.D. 107, 1 Am.R. 115 


Miss.—McLeod v. First Nat. Bank, 
42 Miss. 99. 


Mo.—Turner v. Hoyle, 8 S.W. 157, 
95 Mo. 3387. 


N.J.—Gaston v. American Exch. 
Nat. Bank, 29 N.J.Eq. 98. 


N.Y.—Paterson First Nat. Bank v. 
National Broadway Bank, 51 N.E. 398, 
156 N.Y. 459, 42 L.R.A. 139; Pendle- 
ton v. Fay, 2 Paige 202. 


N.C.—Powell v. Jones, 36 N.C. 337. 


Ohio.—American Bonding Co. v. 
Cincinnati Second Nat. Bank, 22 Ohio 
Cir.Ct.N.S. 177. 


Pa.—Clemens v. Heckscher, 
$0, 185 Pa. 476. 


S.C.—Simons y. Southwestern R. 
Bank, 26 S.C.Eq. 270. 


{a] Certificate of stock showing 
on its face that it is held in trust. 
Duncan v. Jaudon, 15 Wall. 165, 21 L. 
Hay 142) fatt 136s CasiNoy °7;230;.8 
Blatchf. 430]; Shaw v. Spencer, 100 
Mass. 382, 97 Am.D. 107, 1 Am.R. 115; 
Gaston v. American Exch. Nat. Bank, 
29 N.J.Eq. 98; Paterson First Nat. 
Bank v. National Broadway Bank, 51 
N.E. 398, 156 N.Y. 459, 42 L.R.A. 139; 
Clemens vy. Heckscher, 40 A. 80, 185 
Pa. 476; Simons v. Southwestern R. 
Bank, 26 S.C.Eq. 270. 


[b] Mortgage given to assignor 
as trustee.—Pendieton v. Fay, 2 
Paige (N.Y.) 202. 


[c] Note payable upon its face to 
transferor for use of another charges 
a transferee with constructive notice 
of the trust or breach _ thereof. 
Eldridge v. Turner, 11 Ala. 1049; 
Turner v. Hoyle, 8 S.W. 157, 95 Mo. 
337; Payne v. St. Charles First Nat. 
Bank, 43 Mo.App. 377; Powell v. 
Jones, 36 N.C. 337. But see Ashton v. 
Atlantic Bank, 3 Allen (Mass.) 217 
(holding that the mere fact that it 
appears upon the face of notes that 
the Same are a part of a trust estate 
held by the transferor in trust does 
not render the sale of them neces- 
sarily illegal or fraudulent). 


95. Ark.—Farmers’ & Merchants’ 
Bank of Bearden v. State, 23 S.W. 
(2d) 624, 180 Ark. 994. 


40 A. 


Kan.—Washbon v. Hixon, 124 P. 
366, 87 Kan. 310. 
Ky.—Hill v. Flemming, 107 S.W. 


764, 128 Ky. 201, 32 Ky.L. 1065, 16 
Ann.Cas. 840. 

N.J.—Ordway Building & Loan 
Ass’n v. Moeck, 151 A. 126, 106 N.J. 
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TRUSTS 


tee,” 


As a gen- 


name as “trus- 


inquiry.” 


Eq. 425. 


N.Y.—Cohnfeld v. Tanenbaum, 68 
N.B.-141, 176 N.Y. 126, 98 Am.S-.R. 653. 


Pa.—Erie County v. Lamberton, 147 
A. 86, 89, 297 Pa. 406 [quot Cyc]. 


[a] Check.—If the third person 
receives the trust funds by way of a 
check drawn by the trustee with his 
official designation, that is sufficient 
notice of the trust character of the 
property. Washbon vy. Hixon, 124 P. 
366, 87 Kan. 310; Hill v. Flemming, 
107 (SSW 764) 128" Key, 201,) 32 Ky. 
1065, 16 Ann.Cas. 840; Erie County v. 
Lamberton, 147 A. 89, 297 Pa. 406. 


96. Condit v. Bigalow, 54 A. 160, 
64 N.J.Eq. 504; Lawléy v. Hicken- 
looper, 212 P. 526, 61 Utah 298. 


[a] Reference to instrument de- 
claring or creating trust, in an in- 
strument forming part of the chain of 
title, is sufficient to charge the pur- 
chaser with constructive notice. Hag- 
thorp v. Hook, 1 Gill & J. (Md.) 270; 
Young v. Weed, 26 A. 420, 154 Pa. 316, 
35 Am.S.R. 839; Graff v. Castleman, 5 
Rand.) (260 Va2)1 09d.) Loe Ane. (ae 
Booth v. A’Beckett, 1 Moore P.C.N.S. 
201, 15 Reprint 676. 

97. . Ark.—Pharr v. Fink, 237 S.W. 
728, 151 Ark. 805. 

Minn.—Mercantile Nat. Bank v. 
Parsons, 55 N.W. 825, 54 Minn. 56, 40 
Am:s. RR. 92995 

Neb.—Snyder v. Collier, 123 N.W. 
1023, 85 Neb. 552, 133 Am.S.R. 682. 


N.J.—Taylor vy. Draper, 63 A. 844, 
71 N.J.Eq. 309. ‘ 
N.Y.—Swan v. Produce Bank, 24 


Hun 277. 


See Cowell v. Colorado Springs Co., 
100 U.S. 55, 25 L.Ed. 547 (holding 
that the addition of the word ‘‘trus- 
tee’ to the name of the grantee in an 
instrument does not prevent the legal 
title from passing); Baxter v. Ft. 
Payne Co.,° 62 »S0:2-42, £82 <Ala.. 249 
(recognizing the rule, but holding 
that it has no application as against 
a grantor who conveys to the grantee 
as “trustee” and takes back a mort- 
gage to secure part of the purchase 
price). 


But see Rua v. Watson, 83 N.W. 
572, 13 S.D. 4538 (where it was said 
that the mere employment of the word 
“trustee” after the name of a grantee 
in a deed is insufficient to create a 
trust or operate as notice of any kind 
to a subsequent purchaser from the 
grantee). 


j fa also cases supra note 94 [al], 
b]. 

[a] “Trustee” in title deed.—if 
a grantee receives title to real estate 
for the benefit of another, and next 
succeeding his name in the deed vest- 
ing him with title the word ‘trus- 
tee’ appears, all persons dealing with 
him concerning the Jand are charged 
with notice and placed upon reason- 


§ 920] ee. Records. 
erty is chargeable with constructive notice of the 
trust if facets which would give rise to such notice 
are a matter of record, as where a duly recorded in- 
strument giving rise to the trust discloses sufficient 
facts and circumstances to put the purchaser on 
The record does not operate as construc- 


[65 C.J.] 993 


on his part the purchaser is not, by the word “trus- 
charged with constructive notice that the trans- 
fer is in violation of the trust where by a reasonably 
careful investigation he could not have discovered 
the true state of the case.°® 


A purchaser of trust prop- 


able inquiry concerning the nature of 
his title and the limits of his power.” 
Snyder v. Collier, 123 N.W. 1023, 1025, 
85 Neb. 552, 183 Am.S.R. 682. 


98. Central Nat. Bank v. Connecti- 
cut WViut Le ins’ Com 104 Ue Si 545626 
L.Ed. 693; Keeney v. Bank of Italy, 
165 2.7.35, 33) Cal: App. 552 sbundyave 
Monticello, 84 Ind. 119; Fidelity & 
Deposit Co. of Maryland v. Rankin, 
E24 Peli 33 4OkKi 7. ) Butesce Corr 
Exch. Bank v. Manhattan Sav. Inst., 
173 N.¥.S. 799, 105 Mise. 615 [aff7l76 
N.Y.S. 894, 188 App.Div. 922] (holding 
that, where M went to a bank to ob- 
tain a loan, and the bank told her that 
she could not assign as security a 
bank book of a deposit in the name of 
“M., in trust for F.,’”’ in another bank, 
but that, if the money was put in her 
individual name, they would make the 
loan, and, without the knowledge of 
F, M had the moneys transferred to 
her own account and obtained the 
loan, the bank lending the money was 
not put upon inquiry as to whether 
the fund was being diverted from the 
purposes of the trust). 


99. Grafflin v. Robb, 35 A. 971, 84 
Md. 451. 


ax Ark.—Owen v. Reed, 27 Ark. 


Tll.—Webber v. Clark, 26 N.E. 360, 
32 N.E. 748, 136 Ill. 256; Gallagher & 
Speck v. Chicago Title & Trust Co., 
238 Ill.App. 39. 


N.J.—Condit v. Bigalow, 54 A. 160, 
64 N.J.Eq. 504. 


N.Y.—Chelsea Exchange Bank v. 


Weinstein, 236 N.Y.S. 185, 226 App. 

Div. 601. 

ey ermmehary ga v. Prairie,~-91 N.C. 

1.59. 

yeaa ns v. Bamber, 9 Phila. 
v. Dinsmore, 56 

Tex. 404; W. C. Belcher Land Mortg. 


Co. v. Clark, (Civ.App.) 238 S.W. 685. 


2. Cal.—Hassey v. Wilke, 55 Cal. 
525. 


D.C.—Beckett v. Tyler, 10 D.C. 319. 


Ill. Hagan v. Varney, 35 N.E. 219, 
147 Ill. 281. 


Kan.—Martin v. Fix, 24 P. 954, 44 
Kan. 540. 


N.Y.—Moloney v. Tilton, 
19, 22 Misc. 682. 


Pa.—Barrett v. Bamber, 81 Pa. 247. 


51 N.Y.S. 


Tex.—Mansfield vy. Wardlow, (Civ. 
App.) 91 S.W. 859. 
Va.—Morgan v. Fisher, 82 Va. 417; 


Justis v. English, 
565. 

Eng.—Mill v. Hill, 
10 Reprint 330. 

See Newark Aqueduct Co. v. Jorale- 


mon, 7 N.J.Hq. 304 (where the pur- 
chaser relied on an erroneous certifi- 


30) Gratis Ci vie) 


3 H.L.Cas. 828, 
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tive notice of the trust if it does not contain suffi- 
cient facts and circumstances to put the purchaser 
upon inquiry as to the trust character of the prop- 
A purchaser is not put upon notice by re- 
citals in a recorded deed to which he is not a party 
and which hes outside his chain of title.* 


[§ 921] (4) Consideration—(a) In General.—Al- 
though a third person to whom the trust property 
has been wrongfully transferred has no notice of 
the trust at the time of the transfer, he is not a bona 
fide purchaser and takes the property impressed with 
the trust if the transfer is voluntary and he does 
not give a valuable,® or legal,® consideration there- 


erty.? 


eation of the record which failed to 
disclose a trust actually disclosed by 
the record). 


[a] Instrument unrecordable for 
want of acknowledgment.—Where an 
instrument creating a trust cannot 
be recorded for want of an acknowl- 
edgment, due to the negligence of the 
ereator of the trust, the defect is im- 
putable to the cestui que trust, and 
does not excuse the failure to record 
it, as against a purchaser for value 
and without notice. Whittle v. Van- 
derbilt Min., etc., Co., 83 F. 48. 


[b] Notice limited to property 
conveyed.—The record of a deed of 
trust is not constructive notice, ex- 
cept in relation to the property con- 
veyed therein, and is not of itself 
notice as to property purchased by 
the trustee with the proceeds of such 
property. Bazemore vy. Davis, 55 Ga. 
504. 


S. Lathrop v. White, 6 S.B. 834, 81 
Ga. 29; Cox v. Barber, 68 Ga. 836; 
Allen vy. Laird, 101 Pa. 65; Fonda v. 
Gibbs, 56 A. 91, 75 Vt. 406; Throck- 
morton v. Throckmorton, 22 S.E. 162, 
91 Va. 42. 


4 Gamble v. Brooks, 153 S.B. 759, 
170 Ga. 662; Carmichael v. Citizens’ 
& Southern Bank, 134 S.E. 771, 162 Ga. 
735; Murray v. Ballou, 1 Johns.Ch. 
(N.Y.) 566. 


5. U.S.—Independent Coal & Coke 
Co. v. U. S.; 47 S:Ct. 714, 274 U.S. 640, 
G1 L.Md. 1270 [aff 9 EF. (2d) 517]; Wor- 
Jander v. Keyes, 1 F.(2d) 67; Joslyn 
v. Downing, 150 F. 317, 80 C.C.A. 205. 


Ark.—Baker v. Applen, 26 S.W.(2d) 
109, 181 Ark. 454; Shelton v. Lewis, 
2% Ark. 190. 


Ga.—Whiddon y. Whiddon, 96 S.E. 
4315148" Ga. 4255. 


Ill.—Evans v. Moore, 93 N.E. 118, 
247 Tl. 60, 139 Am.S\R. 302:;. Hazel- 
an y. Hourney, 11 N.Biss89t.- 120 Ti: 


Iowa.—Harris v. Warner, 203 N.W. 
279, 199 Towa 1000; Stout v. Stout, 
146 N.W. 474, 165 Iowa 552, L.R.A. 
1915A 711; Kringle v. Rhomberg, 94 
N.W. 1115, 120 Iowa 472. 


Ky.—-Campbell vy. Campbell, 
Ww. 28s, XV ays slg 


Mass.—Attorney General v. Bedard, 
105 N.E. 993, 218 Mass. 378; Woodard 
v. Woodard, 102 N.E. 921, 216 Mags. 
1; Bisbee v. Mackey, 102 N.E. 327, 
215 Mass: 21; Otis v. Otis; 45 N.B. 
737, 167 Mass. 245. 


Mich.—Massachusetts Bonding & 
Insurance Co. v. Josselyn, 194 N.W. 
548, 224 Mich. 159; Watson v. Wag- 
ner, 168 N.W. 428, 202 Mich. 397; 
Storrs v. Wallace, 28 N.W. 662, 61 
Mich. 437. 


Miss.—McLeod vy. First Nat. Bank, 
42 Miss. 99. 


Mo.—Darling v. Potts, 24 S.W. 461, 


268 S. 


|v. King, 31 


TRUSTS 


for. 


tue Mo. 506; Coffee v. Crouch, 28 Mo. 


SE Sa ROR a v. Bourke, 
E. 83, 145 N.Y. 612 mem; Reynolds v. 
A8tna L. Ins. Commod N.Y.S. 446, 28 
App: Divs 591 [aff 55 INE. 7305; 1160 
IND YeaGooule 


N.C.—Bank of Vance v. Crowder, 
U9. SE 6012104 NiCr 32 saUizaleiv. 
Wood, 54 N.C. 226. 


Ohio.—Ward v. Ward, 12 Ohio Cir. 
Dec. 59. 


Orv.—Neppach v. Norval, 240 P. 8838, 
242).P). 605; 116 Ory 5932 > Weber. v. 
iohead son, a Ped cera 9 Ons Obie, 
286. 


Pa.—BErie County v. Lamberton, 147 
A. 86, 297 Pa. 406; Sadler’s Appeal, 
87 Pa. 154; Coble v. Nonemaker, 78 
Pa. 501; Beck v. Graybill, 28 Pa. 66. 


R.I.—Fleckhamer v. Fleckhamer, 
147 A. 886, 50 R.I. 363 [rearg den in 
part and gr in part 148 A. 319, and 
mod on rearg 149 A. 380]; Bradford 
A. 166, 18 R.I. 743. 


Tenn.—Watkins vy. Watkins, 22 S. 
W.(2d) 1, 160 Tenn, 1. 


Tex.—Hanrick v. Gurley, 54 S.W. 
347, 55 S.W. 119, 56 S.W. 330, 93 Tex. 
458 [mod (Civ.App.) 48 S.W. 994]; 
Everett v. Texas-Mexican R. Co., 3 
S.W. 678, 67 Tex. 430; Smith v. Green, 
(Civ.App.) 243 S.W. 1006; Black v. 
Caviness, 21 S.W. 635, 2 Tex.Civ.App. 
118. 


Wash.—Paysse vy. Paysse, 
622, 86 Wash. 349. 


Wis.—Truelsch v. Northwestern 
Mut, Life Ins. Co., 202 N.W. 352, 186 
Wis. 239, 38 A.Li:R. 914; Gunn v. Blair, 
9 Wis. 352. 


Eng.—Mansell v. 


40 N. 


TSOP. 


Mansell, Cas.t. 


Talb. 252, 25 Reprint 763, 2° Hq.Cas. 
Abr. 747, pl. 6,748, pl. 2, 22 Reprint 
Hey 635, 2 P.Wms. 681, 24 Reprint 


Sask.—Coventry v. Annable, 4 Sask. 
Li Lis: 


[a] Actual receipt of property by 
volunteer necessary.—One in whose 
bank account the trustee places trust 
money for purposes of convenience 
does not receive the money so as to 
be responsible for the same where 
the trustee withdraws and uses the 
money before the owner of the ac- 
count knows anything about the mat- 
ter. Newell v. Hadley, 92 N.E. 507, 
206 Mass. 335, 29 L.R.A.N.S. 908. 


[b] Devisee or legatee.—A devisee 
or legatee to whom trust property 
has been willed by the trustee is not 
a bona fide purchaser for value and 
takes subject to the trust. Talbott v. 

Barber, 38 N.E. 487, 11 Ind.App. 1, 54 
Am.S.R. 491; Neppach v. Norval, "2.40 
P. 883, 242 2 605, 116 Or. 598; Wam- 
purzee v. Kennedy, 4 S.C.Eq. 474; 
Watkins v. Watkins, 22 S.W.(2d) 1, 


[§§ 920-923 


[§ 922] (b) Time of Payment. Payment of a val- 
uable consideration, to entitle the purchaser to claim 
the property free from, the trust as a bona fide pur- 
chaser for value, must ‘be made in whole or in part 
before the purchaser has received notiée of the trust.‘ 


[§ 923] (c) What Constitutes. 
ble consideration there need not be an actual pay- 
ment of money,® but it may consist of some act to be 
done after the transfer.® 
trust property has been transferred to pay or se- 
cure an antecedent debt, the debt does not constitute 
such a valuable consideration as entitles the creditor 


To have a valua- 


As a general rule, where 


R6OAU BENT ge lis 
(Tex.Civ.App. ) 
Kluender 
Wis. 118. 


[c] Release of obligation owing 
trust estate without consideration.— 
Where a valuable guaranty, based 
on a valuable consideration and guar- 
anteeing an obligation owing to the 
trust estate, is wrongfully attempt- 
ed to be released by the trustee with- 
out consideration, the guaranty may 
be followed as a living and legally 
existing obligation against the guar- 
antor, and the trust may be fastened 
upon him. Hale v. Dressen, 76 N.W. 
31, 73 Minn. 277. 


6 Joslyn v. Downing, 150 F. 317, 
80 C.C.A. 205; McCall v. Rogers, 77 
Ala. 349; Gagnon vy. Baden Lick Sul- 
phur Springs Co., 105 N.E. 512, 56 Ind. 
App. 407; Glasgow v. Nicholls, 214 P. 
165, 124 Wash. 281, 35 A.L.R. 419 [aff 
on reh 219 P. 883, 127 Wash. 693, 35 
A.L.R. 427, and mod 225 P. 1118, 129, 
Wash. 319]. 


[a] Receipt in gambling deal.— 
(1) One who receives trust funds as 
part of a gambling deal takes them 
subject to the trust although he had 
no notice thereof. Glasgow v. Ni- 
chollis, 214 P. 165, 124 Wash. 281, 35 
A.L.R. 419 [aff on reh 219 P. 883, 127 
Wash. 693, 35 A.L.R. 427, and mod 
225 Ps 118, 129 Washiwisd oe (2) 
Where a customer in his dealings 
with defendant, who conducts a 
bucket shop, uses funds which he 
holds in trust, and loses the same to 
defendant, such dealings being mere- 
ly gambling transactions between 
themselves, without any actual buy- 
ing or selling of stocks or commodi- 
ties, defendant, having obtained such 
funds without giving any lawful con- — 
sideration therefor, may be required 
in equity to restore the same to the 
rightful owners. Joslyn vy. Downing, 
150 F. 317, 80 C.C.A. 205. 


[b] Transfer to trustee’s wife 
pursuant to invalid antenuptial con- 
tract is without consideration and she 
takes Subject to the trust although 
she had no notice thereof. Gagnon y. 
Baden Lick Sulphur Springs Co., 105 
N.E. 512, 56 Ind.App. 407. 


[ec] Usury.—Where the debt of 
one, who lends money on the faith of, 
and takes a mortgage on, property 
purchased with trust funds, is tainted 
with usury, he is not a bona fide pur- 
chaser for a valuable consideration 
although he has no notice of the 
trust. McCall v. Rogers, 77 Ala. 349. 


7. Shoptaw v. Sewell, 49 S.W.(2d) 
601, 185 Ark. 812; Paul v. Fulton, 25 
Mo. 156; Pollack v. Leonard & Braniff, 
241 P. 158, 112 OKl. 276; “Dial v.eMlars 
tin, (Tex.Civ.App.) 37 S.W.(2a@) 166. 


8. Smith v. Maxey, 152 N.W. 1011, 
186 Mich, 151. 


9. Smith v. Maxey, supra. 


Carstairs v. Bomar, 
48 S.W.(2d) 786; 
v. Fenske, 10 N.W. 370, 53 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to hold the property free from the trust if he has 
no notice thereof;!° but according to many cases, 
where the trust property consists of money which 
the trustee wrongfully uses to pay an antecedent 
debt of his own to a ereditor who has no knowledge 
of the trust, or notice of facts sufficient to put him 
on inquiry as to the character of the funds, the mon- 
ey becomes free from the trust and cannot be fol- 
lowed by the beneficiary into the hands of the eredi- 
Where trust property held on an undisclosed 
trust 1s allotted as alimony to the trustee’s wife in 
a divorce proceeding,!* or where the trustee, pursu-, 
ant to a decree rendered against him in a divorce 
suit brought by his wife, conveys trust property to 


tor.11 


Ala.—Bartlett v. 56 


10. 
Ala. 580. 
Ark.—Shelton y. Lewis, 27 Ark. 190. 


~ Cal.—Pacific Nat. Bank of San 
Francisco vy. Corona Nat. Bank, 298 
P. 144, 113 Cal.App. 366. 


Ind.—Orb v. Coapstick, 36 N.E. 278, 
1236 Ind. 9313; 


Kan.—Clingman v. Hill, 215 P. 1013, 
113 Kan. 6382. 


Ky.—Allen v. Russell, 78 Ky. 105. 


Md.—Swift v. Williams, 11 A. 835, 
68 Md. 236. 


Mo.—Darling v. Potts, 24 S.W. 461, 
118 Mo. 506; Sharon First Nat. Bank 
vy. City Nat. Bank, 76 S.W. 489, 102 
Mo.App. 357. 


INiJ.— Seacoast RCo, -v Wood, 56 
A. 337, 65 N.J.Ha. 530 [aff 81 A. 1132, 
78 N.J-Hg. 298]. 


N.Y.—Green v. Givan, 33 N.Y. 343 
{aff 5 Paige 644]. 


Pa.—Young v. Weed, 26 A. 420, 154 
Pa. 316, 35. Am-S.R. 839: 


R.I.—Hungerford v. Curtis, 
650, 43 R.I. 124, 12 A.L.R. 1040. 


Tex.—McKamey v. Thorp, 61 Tex. 
648; Chalk vy. Daggett, (Civ.App.) 204 
S.W. 1057 [mod on other grounds 
(Commn.App.) 257 S.W. 228]; Golson 
We Hiclder, «21 Siw... iVsyc2) TexiCiv:. 
App. 400. : 


But see Le Breton v. Peirce, 2 Allen 
(Mass.) 8 (apparently holding that 
one who takes trust property in satis- 
faction or discharge of a preéxisting 
debt is a purchaser for a valuable 
consideration). 


[a] Reason for rule.—‘‘Upon gen- 
eral principles of equity a trust fund 
ean ordinarily be followed into the 
hands of one who takes it in payment 
of an existing debt, although without 
notice of its character, for the dis- 
charge of the debt by such means is 
ineffectual, and the rights of the 
ereditor can be fully protected, so 
that he will suffer no loss,, while the 
beneficiary of the trust can be re- 
stored to his own.” Clingman v. Hill, 
215 P. 1013, 1014, 113 Kan. 632. 


{[b] Judgment creditor is not a 
bona fide purchaser who, as such, is 
protected against a resulting trust. 
Flanders v. Thompson, 9 F.Cas.No. 
4,853, 3 Woods 9; Loch v. Miitz, 120 
A. 803, 94 N.J.Eq. 615 [mod on other 
grounds 123 A. 871, 95 N.J.Eq. 635]. 


{c] Lien creditor redeeming from 
sale under prior encumbrance.—A 
lien creditor, redeeming from a sale 
on foreclosure of a mortgage, is a pur- 
chaser for a valuable consideration, 
and is entitled to be protected from 
a resulting trust of which he had no 
notice, under Gen. St. (1878) c¢ 43 § 
10, providing that “no implied or re- 
sulting trust shall be alleged or es- 
tablished to defeat or prejudice the 


Varner, 


110 A. 
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of the trust.!4 


er. 


title of a purchaser for a valuable 
consideration, and without notice of 
such trust.” Martin v. Baldwin, 16 
N.W. 449, 30 Minn. 587. 


{d] Transfer of trust deposit to 
secure antecedent debt.—Where a 
person handling money of another 
mingles the same with his own money 
and places it in a bank, a transfer of 
the deposit as collateral to secure an 
antecedent indebtedness does not take 
away from the beneficiary of the 
trust the right to follow the money 
and recover, such transfer being with- 
out consideration. Hungerford v. 
Curtis, 110 A. 650, 43 R.I. 124, 12 A.L. 
R. 1040. 


11. U.S.—Haines v. First Nat. 
Bank, 203 F. 225, 121 C.C.A. 431; Holly 
v. Domestic, etc., Mission Soc., 92 F. 
745, 34 C.C.A. 649 [aff 21 S.Ct. 395, 180 
U.S. 284, 45 L.Ed. 531]. But see Com- 
mercial Credit Co. v. Continental 
Trust Co., 295 F. 615 (holding that 
money obtained by fraud can be re- 
claimed from a creditor of the de- 
frauder to whom the money has been 
paid but who has not changed his 
position in any way because of the 
payment). 


Ark.—U. S. Fidelity & Guaranty Co. 
pape 21 S.W.(2d) 421, 180 Ark. 
118. 


Idaho.—Metz v. First Nat. 
262 P. 1051, 45 Idaho 444; 
Wallace Nat. Bank, 150 P. 
Idaho 441. 


Ill—Newman v. Woolfs Clothing 
Co., L56" KA pp. e3iz(s 


Iowa.—Smith vy. Crawford County 
State Bank, 61 N.W. 378, 68 N.W. 690, 
99 Iowa 282. 


Ky.—Crockett v. Ohio Valley Bank- 
Ing Ko DTTUSt tCo.,eliO 2s SiWhas 48ers 
Ky. 409. 


La.—Stetson v. Gurney, 17 La. 162. 


Mo.—Mooney v. Chicago, ete. R. 
Co., 103 S.W. 119, 125 Mo.App: 651: 
Sharon First Nat. Bank v. City Nat. 
Bank, 76 S.W. 489, 102 Mo.App. 357. 


N.J.—Hanford y. Duchastel, 93 A. 
586, 87 N.J.Law 205. 


N.Y.—Hatch v. New York Fourth 
Nat. Bank, 41 N.E. 408, 147 N.Y. 184, 
2 Ann.Cas. 288; Stephens v. Brooklyn 
Bd. of Education, 79 N.Y. 1838, 35 Am. 
R. 511; Justh v. Commonwealth Nat. 
Bank, 56 N.Y. 478 [aff 36 N.Y.Super. 
273, 45 How.Pr. 492]. See Sutherland 
v. St. Lawrence County, 91 N.Y.S. 962, 
101 App.Div. 299 [rev 85 N.Y.S. 696, 
42 Misc. 38, and rearg den 93 N.Y.S. 
958, 103 N.Y. 597] (holding that the 
fact that a deposit of currency in 
lieu of bail was made with money 
belonging to the estate of which the 
depositor was executor, and did not 
belong to him, did not entitle the es- 
tate to recover the money back after 
the failure of the executor to appear 
before the magistrate in accordance 
with the terms of the deposit, in the 


Bank, 
Smith v. 
21, 27 
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his children who have no notice of the trust,1* the 
transferees take free from the trust as innocent pur- 
chasers for value. 


Marriage is a valuable consideration, so that a 
prospective wife of the trustee to whom he transfers 
the trust property in consideration of marriage is 
a bona fide purchaser for value if she has no notice 


[§ 924] (5) Purchaser from Bona Fide Purchas- 

With the exception that the trust property can 
never be reacquired free from the trust, even from 
a bona fide purchaser for value and without notice, 
by the original trustee,t® one who takes by transfer 


absence of proof that the sheriff or 
treasurer with whom the money was 
deposited knew or had notice that the 
executor was depositing moneys 
which did not actually belong to him). 


S.C.—Bailey v. Colton, 25 S.C. 436. 


Wyo.—Farmers’ State Bank of Riv- 
erton v. Riverton Const.:.Co., 270. P- 
1082, 275 P. 128, 39 Wyo. 238. 


Alta.—Re Cohen & Lyons, [1927] 1 
Dom.L.R. 577. 


But see Boaz vy. Ferrell, (Tex.Civ. 
App.) 152 S.W. 200 (holding that a 
creditor receiving trust funds in pay- 
ment of an antecedent debt, and who 
does not alter his position or other- 
wise act to his prejudice, takes sub- 
ject to the trust although he has no 
notice of the misappropriation). 


[a] Reason for rule.—‘“It would 
introduce great confusion into com- 
mercial dealings if the creditor who 
receives money in payment .of a 
debt is subject to the risk of account- 
ing therefor to a third person who 
may be able to show that the debtor 
obtained it from him by felony or 
fraud. The law wisely, from con- 
siderations of public policy and con- 
venience, and to give security and 
certainty to business transactions, 
adjudges that the possession of mon- 
ey vests the title in the holder as to 
third persons dealing with him and 
receiving it in due course of business 
and in good faith upon a valid con- 
sideration.” Stephens v. Brooklyn 
Bd. of Education, 79 N.Y. 183, 187, 35 
Am.R,. 511. 


{b] Borrower’s right of set-off.— 
Where trust funds are lent to one 
who is ignorant of the trust and to 
whom the trustee is indebted because 
of his liability as surety for the trus- 
tee, the equitable right of the borrow- 
er to set off the debt owed by the 
trustee is superior to the equity of 
the cestui que trust. Johnson’s Ex’rs 
v. Johnson’s Heirs, 98 S.E. 812, 83 W. 
Va. 593. 


[c] Wife of trustee.—Although 
the creditor” is the wife of the trus- 
tee, she takes the trust money free 
from the trust the same as any other 
ereditor if she acts bona fide. 
Crockett v. Ohio Valley Banking & 
Trust Co;, 192° Siw. 4877 174 eka 40 9: 


12. Pottenger v. Bailey, 8 Ohio 
Dec. (Reprint) 106, 5 Cine.L.Bul. 647. 


1& Johnson v. Petersen, 163 N.W. 
869, 101 Neb. 504, 1 A.L.R. 1235 [rev 
on reh 159 N.W. 414, 100 Neb. 255]. 


14. Johnson v. Petersen, supra. 


15. Independent Coal & Coke Co. 
ve U.S., 47° S.Ct. 714, 274 US. 6405 71 
L.Ed. 1270 [aff 9 F.(2d) 517]; Turner 
v. Kirkwood, 49 F.(2d) 590 [cert den 
52 S. Cts 18; w284 UsSs 685.) 26> dad. 
540]; McDaniel v. Sprick, 249 S.W. 
611, 297 Mo. 424; Church vy. Ruland, 
sa Pa 432; Church v. Church, 25 Pa. 
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from an innocent purchaser for value, and without 
notice, stands in the position of his transferor and 
is entitled to hold the property free from the trust, 
although the transferee himself is not a bona fide 
purchaser for value without notice.?® 


[§ 925] C. Actions*!7— 
Remedy—a. In General. 


16. Ala—Bartlett v. Varner, 56 
Ala. 580. 


Be ee y. Skelton, 11 Ark. 

Ga.—Gamble v. Brooks, 153 S.E. 
759, 170 Ga. 662; De Loach v. Purcell, 
143 S.E.-424, 166 Ga. 362; Lathrop v. 
White, 6 S.E. 834, 81 Ga. 29. 


Ill.—St. Joseph Mfg. Co. v. Dag- 
gett, 84 Ill. 556. 


Ind.—Rooker v. Rooker, 75 Ind. 571. 


Iowa.—Jewell v. Clay, T7 N.W. 511, 
107 Lowa 52. 


Pa.—Bracken v. 
S. 102. 


17. Cross references: 


Actions on trustees’ bonds see infra 
§§ 1017-1024. 


Enforcement of trust for fraudulent 
grantor see Fraudulent Conveyanc- 
es §§ 434, 435. 


Necessity of presenting claims 
against estates for trust funds and 
enforcement of trust see Executors 
and Administrators § 956. 


Proceedings for accounting see supra 
§§ 787-802. 


Right of trustee or of beneficiary in 
trust deed to foreclose mortgage by 
action see Mortgages § 1095. 


18. See statutory provisions; 
eases infra this note. 


[a] In New York an application to 
compel a trustee to make payment on 
account of rents and profits should 
be brought under provisions designed 
for the particular class of trusts 
sought to be enforced. Matter of 
Byrnes, 14 N.Y.S. 371, 2 Connoly Surr, 
522, 26 Abb.N.Cas. 380. 


{b] In North Carolina, since the 
adoption of the Code, the remedy of a 
trustee seeking to enforce a trust is 
by a civil action rather than by a suit 


Miller, 4 Watts & 


‘and 


in equity, as formerly. Cannon v. 
Robinson, 67 N.C. 53. 

19. U.S.—Henderson v. Midwest 
Refining Co., 43 F.(2d) 23 [aff 30 F. 
(2d) 410]. 


Ala.—Bellamy vy. Pitts; 108 So. 327, 
214 Ala. 467. 


Conn.—Buckingham vy. Clark, 23 A. 
1085, 61 Conn. 204. 


Ill.— Ginsburg v. RES A 262 Ill. 
App. 14. 


Md.—Nelson y. Howard, 5 Md. 327. 


Mass.—Rogers v. Daniell, 8 Allen 
343. 

Mich.—Linneman v. Moross, 57 N. 
W. 103, 98 Mich. 178, 39 Am.S.R. 528. 


N.Y.—Sortore v. Scott, 6 Lans. 271; 
Bissell v. Continental Trust Co., 55 
N-Y.S: 570, 25 Mise, 724. 


Or.—Title & Trust Co. v. U. S. Fi- 
delity & Guaranty Co., 7 P.(2d) 805, 


1. Nature and Form of 
Exeept where a particular 
remedy is provided by statute,'® the proper form of 
remedy to establish and enforce a trust, as a general 
rule, is ordinarily a suit in equity, rather than an 
action at law,1® or a summary proceeding.?° 
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be 


oy 


[§§ 924-925 . 


ever, there may be circumstances under which the 
cestui que trust may establish and enforce a trust 
at law,24 and in a proper case he may be permitted 
to elect whether he shall proceed in an action at law 
or by a suit in equity. 


PD 


Where there is no objec- 


tion to the summary nature of the proceedings, the 


proceeding.”® 


How- 


1 P.(2d) 1100, 138 Or. 467. 
Pa.—Bell v. Hanna, 28 Pa.Dist. 170. 


W.Va 5 W.Va. 
107 


ae takes no cognizance of any 
trust relation or trust estate.” Gins- 
burg v. Bartlett, 262 Ill.App. 14, 33. 


[a] Reason for rule.—‘“‘The char- 
acter of trusts, the various persons 
to be made parties, and the proper 
adjustment of the matters connected 
with trusts, alike point to such a 
course of proceeding rather than to an 
action at law.” Rogers v. Daniell, 8 
Allen (Mass.) 3438, 349. 


[b] Trust fund can be neither cre- 
ated nor perpetuated in an action at 
law. Title & Trust Co. v. U. S, Fidel- 
ity & Guaranty Co., 7 P.(2d) 805, 1 P. 
(Cd) 12007 38 (Orr 467. 


20. Cal—In re Purcell’s Estate, 
138 P. 704, 167 Cal. 176. 


Md.—tTurpin v. Miles, 71 A. 440, 108 
Md. 678. 


N.J.—In re Follen, 14 N.J.Eq. 147. 


N.Y.—Matter of Woltman, 105 N.Y. 
S665, 120 App. Div. 7985 .Mattersof 
Baltes, 64 N.Y.S. 613; 51 App.Div. 491; 
Brown y. King, 17 N.Y.S. 678, 63 Hun 
158; In re Haberman, 192 N.Y.S. 586, 
117 Mise. 446. 


N.C.—Hall v. 
186 N.C. 105. 


[a] Statutory mode.—A resulting 
or constructive trust cannot be es- 
tablished in a summary mode author- 
ized by Nixon Dig. p 333, since the 
court will proceed under the statute 
only where the trust is created by ex- 
press declaration or is settled by de- 
eree. In re Follen, 14 N.J.Eq. 147. 


[b] Motions and orders.—(1) A 
trust cannot ordinarily be established 
or enforced by proceedings begun by 
motions or by orders. Matter of Wolt- 
man, 105 N.Y.S. 665, 120 App.Div. 798; 
Matter of Baltes, 64 N.Y.S. 613, 51 
App.Div. 491; Brown v. King, 17 N. 
Y.S, 678, 63 Hun 158. (2) So, where a 
testator deposits certain of his sav- 
ings in a savings bank in the name 
of an incompetent in trust for the 
testator, whether an irrevocable trust 
is created, so that the proceeds of the 
deposit pass to the testator’s execu- 
tor, cannot be determined on a mo- 
tion for an order by the incompetent’s 
committee to compel such executor 
to deliver the savings bank books 
showing such deposits to the commit- 
tee, but the parties should be left to 
litigate the question of title in an 
action. Matter of Woltman, supra. 
(3) Similarly, proceedings for a gar- 
nishee order do not constitute proper 
procedure to have a trust established 
and executed. Roberts v. Death, 8 
Q.B.D. 319. (4) Where a savings bank 
aecount stands in the name of one in 
trust for an incompetent, the court, 
on motion of the incompetent’s com- 


Artis, 118 S.E. 901, 
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court may properly enforce a trust in a summary 
In accordance with the general rule, 
and except in cases where a cestui que trust has 
an election to sue either at law or in equity,** a suit 
to have a trust established or declared may ordina- 
rily be brought in equity only.?® 


Thus a suit in eq- 


mittee for an order directing the 
bank to pay over the money to the 
credit of such account, claimed to be- 
Jong to the incompetent, is without 
power to determine summarily that 
such money was the incompetent’s 
property before deposit by the trus- 
tee, the incompetent’s stepmother; 
and that her act in depositing in trust 
was the act of a trustee or that the 
deposit “in trust for’ entitles the in- 
competent to the fund. In re Haber- 
man, 192 N.Y.S. 586, 1170) Misews44e¢: 
(5) Where a suit to subject land de- 
vised to the payment of a legacy, in 
which land was sold to one who 
agreed to hold it in trust for the dev- 
isee and his children until repaid the 
purchase money, had resulted in final 
judgment, the trust should be en- 
forced by an independent equitable ac- 
tion, rather than by motion in the 
original suit. Hall v. Artis, 118 S.B. 
OT ES MINE OS AUOEy, 


{c] Exceptions to sale of property 
by a trustee for the benefit of credi- 
tors of the holder of the legal title 
is not a proper method for establish- 
ing a resulting trust, an independent 
suit being necessary for that purpose. 
ae v. Miles, 71 A. 440, 108 Md. 

(6. 

[d] Appeal from a decree of dis- 
tribution is not a proper mode of 
establishing a secret trust. In fre 


Pas Estate, 138 P. 704, 167 Cal. 


fe] Resulting trust against infant. 
—In re Follen, 14 N.J.Eq. 147. 


mri See infra text and notes 36— 
22. See infra § 937. 
23. Brown v. King, 17 N.Y.S. 678, 


63 Hun 158. 


[a] Reason for rule.—‘“If there is 
any irregularity or informality it is 
their [the parties’] own fault and 
» . the court should sim- 
ply, 3 make such determination 
as would be appropriate in an action 
or proceeding formally commenced.” 
Toe aka King, 17 N.Y.S. 678, 63 Hun 


24 See infra § 937. 
25. In re Purcell’s Hstate, 138 P. 
704, 167 Cal. 176; In re Sharp’s EKs- 


tate, 120 P. 1079, 17 Cal.App. 634; Lin- 
neman y. Moross, 57 INuWs, LOStgs 
Mich) 278,789 Am. Sek. 1o288 Seely Vv. 
Seely, 150° N.Y.S. 66, 164 App. Div. 650. 


[a]. Enforcement of contract.—The 
question whether a trust was created 
in favor of claimant cannot be deter- 
mined in a proceeding to enforce a 
contract. Linneman v. Moross, 57 N. 
W. 103, 98 Mich. 178, 39 Am.S. R. 528. 


[b] Nature of particular actions. 
—(1) An action to establish a lim- 
itation on a deed absolute on its face 
by a contemporaneous agreement to 
reconvey is an action to establish a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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uity is ordinarily the proper remedy to compel a 
trustee who refuses or neglects to carry out the 
terms of the trust to execute the same.?® Similarly 
a suit in equity rather than ejectment is ordinarily 
the proper remedy by a cestui que trust to compel 


a conveyance of the legal title to land from the- 


trustee,*‘ unless a surrender to him of the legal es- 
tate can be reasonably presumed;?* but the trustee 
as tenant of the legal estate may recover in eject- 
ment from his own ecestui que trust, who, except 
where equitable defenses are permitted, has no de- 
fense to an action, at law.?® A suit in equity will 
not le to compel the legal conveyance of an estate 
in the form of an equitable trust, where the law al- 
ready treats it as a legal estate.2° A trustee who 
deals with the trust property is not ordinarily liable 
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brought by one of several cestuis que trust for the 
conversion of trust property,®? nor is a transferee of 
a trustee without notice liable to an action at law 
for money had and received.** However, a trustee 
may be liable to a suit in equity for the recovery of 
bonds or money which he has in his hands and 
wrongfully refuses to pay over.** Where the legal 
title to property is held by a trustee to secure ad- 
vances made by him thereon for the owner, and on 
the latter’s failure to repay the advances, the trus- 
tee sells the land but retains the title until certain 
payments are made, the owner’s proper remedy is to 
redeem the land, and not to recover a sum placed 
by him in the trustee’s hands to be paid on the land.*® 
Nevertheless, a cestui que trust may in a proper 
ease enforce his rights by an appropriate action at 


to an action at law for the conversion of trust prop- 
A fortiori he is not lable to an action 


erty.*! 


trust, rather than an action to ‘“in- 
volve the validity of a deed,’ within 
the meaning of Gen. Code § 11495, 
_ governing such actions. Rieger v. 
Hotel Rieger Co., 177 N.E. 211, 124 
Ohio St. 152. (2) Notwithstanding a 
demand for a money judgment in the 
complaint, a suit to impress a trust 
en the proceeds of land of which 
plaintiff was the equitable owner is 
equitable in its nature. Seely v. See- 
ly, 150 N.Y.S. 66, 164 App.Div. 650. 
(3) Where a vendee had his son pay 
the balance of purchase money and 
take a deed from the vendor as se- 
curity and thereafter repaid the son, 
a suit by the other heirs of the vendee 
to establish title is not one to es- 
tablish an express trust by parol. 
Christopher v. Mooty, 117 S.E. 90, 155 
Ga. 286. ° 


{c] Secret trusts.—An independ- 
ent action in equity is necessary to 
develop a secret trust. In re Pur- 
cell’s Estate, 138 P. 704, 167 Cal. 176; 
In re Sharp’s Estate, 120 P. 1079, 17 
Cal.App. 634. 


Actions to establish constructive 
and resulting trusts see infra text 
and notes 45-48. 


26. Conn.—Ryan v. Knights of Co- 
lumbus, 72 A. 574, 82 Conn. 91. 


D.C.—National Savings & Trust Co. 
v. Ryan, 262 F. 613, 49 App.D.C. 159. 


Ky.—De Long v. Anheir’s Trustee, 
215 S.W. 189, 185 Ky. 487; Ogden v. 
Grant, 6 Dana 473. 


Mich.—Malone v. Malone, 115 N.W. 
716, 151 Mich. 680. 


Mo.—Norcum v. D’Cinch, 17 Mo. 98. 


- Pa.—Smith v. Smith, 38 Pa.Super. 
tapi. 


Eng.—Allen v. Imlett, 
641, 171 Reprint 370. 


[a] In Ohio an action to enforce a 
trust is a civil action, equitable in 
its nature. Brinkerhoff v. Smith, 49 
N.E. 1025, 57 Ohio St. 610. 


{b] As to particular persons.—(1) 
Neither the cestui que trust nor his 
assignees in bankruptcy can enforce a 
trust in a court of law. Allen v. Im- 
lett, Holt N.P. 641, 171 Reprint 370. 
(2) Remedy of one who, although un- 
mentioned: in an instrument trans- 
ferring certain property, claims to be 
a beneficiary is by a proceeding in 
equity rather than at law. Chase v. 
Chase, 78 N.H. 115, 191 Mass. 556. 
(3) A proceeding by remaindermen to 
require a trustee to turn over certain 
property to them must be brought in 
equity, if the trust is still open and 
the trustee’s commissions and some 
outstanding claims against the estate 
are undetermined. National Savings 


Holt N.P. 


hawece 


& Trust Co. v.. Ryan, 262 F!613,°49 
App.D.C. 159. (4) Parties in actions 
to establish or enforce trusts general- 
ly see infra §§ 959-967. 


{[c] Nature of particular action.— 
Where a daughter holds in her own 
name shares of stock belonging to her 
mother under an arrangement by 
which she is to sell or buy the stock 
as her mother may direct, a bill filed 
to compel the transfer of the shares 
to her mother’s administrator is one 
to enforce a trust and not to compel 
specific performance. Smith v. Smith, 
38 Pa.Super. 251. 


[d] Where cestui entitled to pos- 
session and use of corpus.—Where a 
person under a contract creating a 
trust is entitled to have the same 
executed by the trustee’s turning over 
to him for life the corpus as a trust 
estate to be safely guarded, he should 
institute appropriate proceedings to 
have this done rather than sue on the 
entire contract, and at the same time 
ask for a money judgment. Rounsa- 
Wes v. Rounsaville, 84 S.E. 64, 143 
Ta. 0. 


27. Bellamy v. Pitts, 108 So. 327, 
214 Ala. 467; Combs v. Brown, 29 N. 
J.Law. 36; Blake v. O'Neal, 61 S.E. 
410, 68 W.Va. 483, 16 L.R.A.N.S. 1147. 


[a] In Pennsylvania (1) under the 
theory that ejectment is an equitable 
action, it has been held that eject- 
ment will lie to establish and enforce 
a trust. Bowen v. Haupt, 43 A. 963, 
192 Pa. 406; Church v. Ruland, 64 Pa. 
432; Miller v. Franciscus, 40 Pa. 335; 
Strimpfler v. Roberts, 18 Pa. 283, 57 
Am.D. 606; Peebles v. Reading, 8 
Serg.&R. 484. (2) But, on the other 
hand, it has been held that, where no 
discovery or accounting is sought, an 
action by the cestui against a trustee, 
involving title to land, can be deter- 
mined only by an action of ejectment 
on the law side of the court. Nan- 
heim v. Smith, 98 A. 602, 253 Pa. 380. 
(3) Equitable ejectment in Pennsyl- 
vania generally see Ejectment § 392. 


28. Combs v. Brown, 29 N.J.Law 
86; Blake v. O’Neal, 61 S.B. 410, 63 
W.Va. 488, 16 L.R.A.N.S. 1147; Good- 
title v.. Jones, 7 T.R. 48, 101 Reprint 
84702) Doerv.- SYDOUND,, La 2; 201 
Reprint 823. 


29. Combs v. Brown, 29 N.J.Law 
36. 


Injunction as remedy of cestui que 
trust see infra §§ 926, 928. 


30. Nelson v. Hughes, 55 N.@. 33; 
Kuhn v. Newman, 26 Pa. 227. 


31. Caldwell v. Western Develop- 
ment Co., 203 P. 158, 54 Cal.App. 776. 


[a] Thus, where the lessees of a 


) 


Thus in some eases it has been held that an 
action for damages will lie against the trustee for 


stock-raising business with consent 
of the lessor turned it over to a third 
person to look after for the benefit of 
all, he became a trustee of the lessees 
to manage, or liquidate, as the neces- 
sities might demand, so that, in sell- 
ing the personal property, he was act- 
ing within his rights, and was not 
guilty of conversion, although, in a 
proper case, he was accountable to 
the lessees for matters during his 
trusteeship. Caldwell v. Western De- 
onesies Co., 203 P. 158, 54 Cal-App. 


32. Edwards v. Welton, 25 Mo. 379. 


[a] Reason for rule.—‘‘One of its 
beneficiaries has no sole or exclusive 
right to any particular part or sub- 
ject of the trust.” Edwards v. Wel- 
ton, 25 Mo. 379, 384. 


33. Havana Cent. R. Co. v. Knick- 
erbocker Trust Co., 92 N.E. 12, 198 N. 
Y. 422, DRiA915B 720. 


{a] Transfer for other than trust 
purpose immaterial.—An action for 
money received will not lie in favor of 
the true owner of money held in trust 
and transferred by the trustee to de- 
fendant without notice, notwithstand- 
ing the transfer is for a purpose for- 
eign to the trust. Havana Cent. R. 
Co. v. Knickerbocker Trust Co., 92 N. 
HE. 12; 198-N.Y. 422, L.RvAA91boB 720: 
as Wyble v. McPheters, 52 Ind. 


3 


35. Davis v. Barrett, 16 N.W. 215, 
21 N.W. 138, 64 Iowa 684. 


36. See cases infra this note; 
infra notes 37-44. 


[a] Where no accounting was nec- 
essary, and the trust estate consist- 
ed of money due to the cestui que 
trust, the cestui need not, the trustee 
having died, sue in equity to recover 
sums, but may immediately present 
his claim to commissioners on claims 
and seek satisfaction out of the estate 
of the trustee. Pitcher v. Roger’s Es- 
tate, 165 N.W. 818, 199 Mich. 114. 


[b] It is not made fatal to main- 
tenance of action in tort and contract, 
the declaration containing counts for 
the conversion of money, money had 
and received, and on account annexed, 
that a suit in equity might have been 
maintained for the termination of a 
trust and an accounting. Flye v. 
Hall, 113 N.E. 366, 224 Mass. 528. 


[ec] Recovery of trust property 
must be for benefit of trust estate 
as such rather than for the benefit of 
a cestui who sues, not to have the 
purposes of the trust declared accom- 
plishéd and the trust terminated, but 
on the theory that the trust property 
or its proceeds have been wrongfully 
divested by the trustee. Whitcomb v. 


and 
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refusal or neglect to carry out the terms of a trust, 
as on an implied assumpsit that he would execute 
For example, while as a general rule 
a cestui que trust can sue his trustee, in equity only 
and not at law, for his share of the trust estate, or 
for money due him under the trust, as long as the j 
trust is still open and the shares or amounts due are 
unsettled,?® by way of exception the cestui que 
trust may sometimes sue at law after the termination 


the trust.37 


Wright, 223 N.W. 296, 176 Minn, 280. 


{d] Tort.—A beneficiary of an ex- 
press trust, defrauded by the trustee 
out of trust property, may sue the 
trustee individually in tort for dam- 
ages. Sharts v. Douglas, (Ind.App.) 
163 N.E. 109. 


[e] Necessity for promise.—An 
action at law to enforce a trust may 
be maintained only where there has 
been a promise to pay, express or im- 
plied. Batchis v. Leask, 134 N.Y.S. 
350, 149 App.Div. 713. 


[f] Where trustee fails to carry 
out express promise to care for the 
céestui, an action at law will lie. Cay- 
anagh v. O’Connor, 176 N.W. 881, 189 
Towa 171. 


{g] Nature of particular action.— 
A suit alleging improper investment 
of funds by defendants as trustees of 
money confided to them, where plain- 
tiff also alleged that she was induced 
by the fraud and deceit of defendants 
to consent to invest the fund in the 
property purchased and that they 
were disloyal to their trust in repre- 
senting the seller, whose interests 
were antagonistic to hers, which lat- 
ter allegations pertain only to author- 
ization or consent to the investment, 
is not a suit for damages based on 
the fraud of an agent inducing a pur- 
chase by the principal, but a suit 
against trustees for improper invest- 
ment of a trust fund. Murphy-Bolanz 
Land & Loan Co. v. McKibben, (Tex. 
Commn.App.) 236 S.W. 78 [aff (Civ. 
App.) 221 S.W. 650]. 


{h] Actionable conduct collateral 
to trust.—(1) The remedy against a 
trustee for actionable conduct collat- 
eral to the trust is at law. Allen vy. 
Kreitler, 150 A. $44, 106 N.J.Eq. 402. 
(2) Thus, where a trustee was not 
charged as trustee with the duty of 
obtaining security for certain cor- 
poration stock held in trust, an action 
based on his failure to obtain such se- 
curity is at law rather than in equity. 
Allen y. Kreitler, supra. 


37. U.S.—Sugarman Iron & Metal 
Co. v. Morse Bros. Machinery & Sup- 
ply Co., 19 F.(2d) 589. 


Ala.—Gulf Coal & Coke Co. v. Mus- 
grove, 70 So. 179, 195 Ala. 219. 


Mass.—Norton y. Leonard, 12 Pick. 
152; Newhall v. Wheeler, 7 Mass. 189. 


Ohio.—Martin v. Gunnison, 1 Ohio 
CiniGtiNS2 71. 


Pa.—Freeman v. Pennock, 1 Watts 
405 note, 3 Penr.&W. 317 note; Mart- 
zell v. Stauffer, 3 Penr.&W. 398. 


Vt.—Snyder v. Parmalee, 68 A. 649, 
80 Vt. 496. 


[a] Tllustrations.—(1) Where a 
trustee mismanaged the funds in- 
trusted to him, was guilty of a breach 
of trust, and was likely to become in- 
solvent, an action of indebitatus as- 
sumpsit in the name of the cestui 
que trust would lie against him. 
Martzell v. Stauffer, 3 Penr.&W. (Pa.) 
898. (2) Where defendant retained 
property after an agreement to buy 
for the benefit of itself and plaintiffs, 
plaintiffs’ remedy was an action for 
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of the trust.?9 


breaking such agreement. Sugarman 
Iron & Metal Co. v. Morse Bros. Ma- 
chinery & Supply Co., 19 F'.(2d) 589. 
(3) Where a corporation retained div- 
idends due a stockholder as security 
for future breaches of covenants, a 
trust was created and on conversion 
of such funds assumpsit for the 
amount of the dividends with interest 
would lie. ' Gulf Coal & Coke Co. v. 
Musgrove, 70 So. 179, 195 Ala. 219. 


38. Me.—Herrick v. Snow, 47 A. 
540, 94 Me. 310. 


Md.—State v. Digges, 21 Md. 240; 
Nelson v. Howard, 5 Md. 327. 


Mass.—Davis v. Coburn, 128 Mass. 
3877; Johnson v. Johnson, 120 Mass. 
465. 


Mo.—Wittich v. Wittich, (App.) 263 
S.W. 1001; Ewing v. Parrish, 128 S. 
W. 538, 148 Mo.App. 492. : 


N.Y.—Husted v. Thomson, 53 N.E. 
20, 158 N.Y. 328; Anderson vy. Fry, 
LOZ ANE YRS hell 2 V6 A ppv. GLO 
Bissel v. Continental Trust Co., 55 
N.Y.S. 570, 25 Misc. 724; Jaecker v. 
Muller, 45 N.Y.S. 415, 20 Mise 227; 
Duval v. Covenhoven, 4 Wend. 561. 


R.I.—Haynes v. Greene, 124 A. 255, 
46 R.I. 32; Spencer v. Clarke, 55 A. 
B29, 2b) RT 63. 


Vt.—Congdon v. Cahoon, 48 Vt. 49. 


Wash.—Long v. Hisenbeis, 63 P. 
249, 23 Wash. 556. 


Eng.—Edwards v. Lowndes, 1 HE. & 
BesiGsie BoC. .7 81) 113 VReprint 3675 
See te v. Robinson, 24 L.T.Rep.N.S. 
Boa 


[a] “An action on the case for 
breach of duty is not maintainable 
by a cestui que trust against his trus- 
tee, where the only breach complain- 
ed of is the nonpayment of money 
which the trustee holds as such, to 
be paid by him to the cestui que trust 
but which he has not specifically ap- 
propriated to that purpose.” Hdwards 
v. Lowndes, 1'E.&V. 81, 72 E.C.L. 81, 
91, 118 Reprint 367. 


[b] Iu case of death of trustee, 
who, after being ordered to sell land 
and make distribution as specified in 
the order, has not received a demand 
for payment from a distributee, the 
only remedy of such distributee is in 
a court of equity. State v. Digges, 21 
Ma. 240. 


[ec] Yaking case from jury.—In an 
action of assumpsit in which plaintiff 
made a claim for money had and re- 
ceived, although the amount due had 
not been made certain, defendant was 
not entitled to a directed verdict on 
such claim merely because it involved 
a trust, but the court may in such 
case merely eliminate the claim from 
the consideration of the jury and 
leave plaintiff to pursue her claim in 
equity. Haynes v. Greene, 124 A. 255, 
46 RI. 32. 


39. Thomas y. Harkness, 13 Bush 
(Ky.) 28; Snyder v. Parmalee, 68 A. 
649, 80 Vt. 496. And see cases infra 
notes 40-44. 


40. Mass.—Henchey  v. 


Henchey, 
44 N.E. 1075, 167 Mass. 77; 


Rogers v. 


ewe 
. ie 
om 
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Accordingly, a cestui que trust may 
in a proper case maintain an action at law for mon- 
ey had and received to his use, to recover money 
held in trust and due him,*® where the purposes of 
the trust have been accomplished, the amount due 
settled, and all that remains to be done by the trus- 
tee is the paying over of the anfount found to be 
due,*! even though the ascertainment of the amount 
requires the adjustment of a claim for compensa- 


Daniell, 8 Allen 343; 
4 Pick. 71. 

Mich.—Frank v. Morley, 64 N.W. 
577, 106 Mich. 635; Collar v. Collar, 
49 N.W. 551, 86 Mich. 507, 13 L.R.A. 
621; Collar v. Collar, 42 N.W. 847, 75 
Mich. 414, 4 L.R.A. 491. 


Mo.—Clifford Banking Co. vy. Dono- 
van Commission Co., 94 S.W. 527, 195 
Mo. 262. 


N.Y.—Havana Cent. R. Co. v. Knick- 
erbocker Trust Co.,.119) NAYGSs 163853 
135 App.Div. 313 [rev on other 
grounds 92 N.E. 12; 198 NiY¥. 422, i: 
R.A.1915B 720]. 


Arms v. Ashley, 


473 


ik es ge v. Kunkle, 17 Serg.&R. 


Newfoundl.—Jerrett v. Jerrett, 9 
Newfoundl. 156. 


[a] Tllustrations.—(1) Where the 
creator of a trust directs the trustees 
of a trust fund to pay over to each 
of his children a certain sum, an ac- 
tion at law may be maintained by one 
of the children to recover the same, if 
the fund is sufficient, and the only 
matter in dispute is whether the sum 
to be paid is subject to certain deduc- 
tions under another disposition by the 
creator. Rogers v. Daniell, 8 Allen 
(Mass.) 343. (2) So an action for 
money had and received will lie 
against a grantee for money received 
on the sale of land conveyed to him 
under a parol trust to make such sale 
and divide the proceeds among the 
grantors (Collar y. Collar, 49 N.W. 
551, 86 Mich. 507, 13 L.R.A. 621; Col- 
lar v. Collar, 42 N.W. 847, 75 Mich. 
414, 4 L.R.A, 491), (8) or in favor of 
the true owner of money held in trust 
and transferred by the trustees to de- 
fendant for a purpose foreign to the 
trust, defendant having notice there- 
of (Havana Cent. R. Co. v. Knicker- 
bocker Trust Co., 119 N.Y.S. 1035, 135 
App.Div. 313 [rev on other grounds 
92 N.E. 12, 198 N.Y. 422, L.R.A.1915B 
720]). (4) Where money is deposited 
in a bank by a mother to the credit 
of herself or her son, as trustee, for 
the purpose of her support and burial, 
and the son draws it out and appro- 
priates it to his own use without the 
mother’s knowledge or consent, there 
is a repudiation of the trust, and the 
beneficiary may sue at law to recover 
the definite sum misappropriated, as 
money had and received. Henchey v. 
Henchey, 44 N.E. 1075, 167 Mass. 77. 


Money had and received generally 
see Money Received 41 C.J. p 26. 


41. Ala.—Hitchcock vy. Lukens, 8 
Port. i333. 


Conn.—Underhill  v. 
Conn. 105. 


Ill.— Coates v. Woodworth, 13 Ill. 
654; Anderson v. Patty, 168 Ill.App. 
pont Gillett v. Hickling, 16 Ill.App. 


Morgan, 33 


Iowa.—Thompson v. Thompson, 160: 


N.W. 922, 178 lowa 1289. 


ep eae bese) v. Patterson, 72 Me. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Qhio—Peck v. Hale, 30 Ohio C.A. 
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tion,*” or where the sum due him under the terms 
of the trust is settled and liquidated,*® or has ma- 


tured.## 


Resulting and constructive trusts. 
establish a resulting trust may do so only by a suit 
in equity,*® and he cannot maintain an action at 


law against the trustee for money 
ed.46 


where 


Mass.—Simmons vy. Barns, 161 N.E. 
821, 823, 263 Mass. 472; Henchley Vs 
Henchley, 44 N.E. 1075, 1076, 167 
Mass. 77; Chase y. Perley, 19 N.E. 
398, 148 Mass. 289; Johnson v. John- 
son, 120 Mass. 465. 


Mo.—Zeideman v. Molasky, 94 S.W. 
754, 118 Mo.App. 106; Frost v. Red- 
ford, 54 Mo.App. 345. 


N.Y.—Husted v. Thomson, 53 N.E. 
20, 158 N.Y. 328. 


R.I.—Spencer v. Clarke, 
25 RI: 163. 


Vt.—Snyder v. Parmalee, 68 A. 649, 
80 Vt. 496; Parker v. Parker, 37 A. 
1112, 69 Vt. 352; Lynde v. Davenport, 
DL MN EDO. 


W.Va.—Miller v. 
545. 


“Where there is or has been a trust 
and it is the duty of the trustee to 
pay to his cestui que trust a definite 
sum of money on demand, and noth- 
ing else remains to be done, an action 
at law can be maintained by the ces- 
tui que trust.’”’ Henchley v. Hench- 
ley, 44 N.E. 1075, 1076, 167 Mass. 77 
[quot Simmons v. Barns, 161 N. E. 821, 
823, 263 Mass. 472]. 


[a] Tllustrations.—(1) Where a 
fund has been placed in the hands of 
a trustee for investment and a speci- 
fied application of the income, and the 
principal sum made payable to the 
beneficiary on the happening of a 
certain event, and the purpose of the 
trust has been carried out and the 
cestui que trust has become entitled 
_to the fund, it may be recovered in an 
‘action at law. Snyder v. Parmalee, 
Coe 629.9 SOV it. 496; 1 (2) One to 
whom money is given to keep at in- 
terest, and pay the fund to another 
on her reaching a certain age, may be 
sued therefor at law on her reaching 
that age, the trust then being at an 
end. Parker v. Parker, 37 A. 1112, 
69 Vt. 352. (3) Where money has 
been directed by an order of court 
to be paid by an officer of the court 
to a party, the person to whom the 
money is ordered to be paid can re- 
cover it in an action for money had 
and received. Anderson vy. Patty, 168 
Ill.App. 151. (4) Where a guardian in 
settlement of a claim for personal] in- 
juries to a ward received money for 
the ward and turned it over to such 
guardian’s husband, who was_ the 
ward’s father, and he converted the 
money to his own uSe and refused to 
pay it over to the ward, the ward 
could, on attaining majority, recover 
under the common count for money 


55 A. 329, 


Lake, 24 W.Va. 


had and _ received. Thompson vy. 
Thompson, 160 N.W. 922, 178 Iowa 
1289. 

42. Snyder v. Parmalee, 68 A. 649, 


80 Vt. 496. 


43. Ala.—vVincent v. 
Ala. 471. 


Iowa.—Daugherty v. Daugherty, 90 
N-W. 65, 116 Iowa 245. 


Md.—Nelson v. Howard, 5 Md. 327. 


Rogers, 30 


So, also, in the case of a constructive trust, 
the cestui que trust’s remedy for a breach of such 
trust is in equity,*? but an equitable action to es- 
tablish a constructive trust cannot be sustained 
actual fraud which goes to the very founda- 


TRUSTS 


One seeking to 


had -elV- ; 5 
ad and receiv transitory.°° 


tion.*! 


Mass.—Hewitt v. Hayes, 91 N.E. 
332, 205 Mass. 356, 187 Am.S.R. 448; 
Chase v. Perley, 19 N.E. 398, 148 Mass. 
289; Norton v. Ray, 29 N.E. 662, 139 
Mass. 230; Brown v. Cowell, 116 Mass. 
461 (to recover proceeds of property). 


Mo.—Stetina v. Bergstein, 221 S.W. 
420, 204 Mo.App. 366 [quashed on oth- 
er grounds 227 S.W. 47]; Frost v. 
Redford, 54 Mo.App. 345. 


N.Y.—Husted v. Thomson, 53 N.E. 
20,, 158 N.Y. 82:8. 
Eng.—Roper v. Holland, 3 A.&H. 


99, 30 E.C.L, 67, 111 Reprint 351. 


[a] TIllustrations.—(1) Where a 
trustee admits that a balance of a 
specified amount belonging to the ces- 
tui que trust is in his hands, an ac- 
tion for money had and received may 
be maintained by the cestui que trust 
on such admission. Roper v. Holland, 
3 A.&E. 99, 30 E.C.L. 67, 111 Reprint 
351. (2) Where there has been an 
adjustment of accounts between a 
cestui que trust and his trustee, and 
a promise by the latter to pay the 
amount ascertained to be due, the for- 
mer may maintain assumpsit there- 


for. Nelson y. Howard, 5 Md. 327. 
44, O’Neil v. Epting, 108 P. 107, 
82 Kan. 245. 


45. Cal.—Webb v. Vercoe, 258 P. 


1099, 201 Cal._754, 54 A.L.R. 1200. 
Ga.—FPickron y. Pickron, 95 S.E. 
238, 147 Ga. 657. 


Mass.—Norton v. Ray, 29 N.E. 662, 
139 Mass. 230. 


N.J.—In re Follen, 14 N.J.Eq. 147. 


Okl.—Indian Land & Trust Co. v. 
Owen, 162 P. 818, 638 OKI. 127. 


Pa.—Bell v. Hanna, 28 Pa.Dist. 170. 


W.Va.—Strickler y. Strickler, 114 S. 
EK. 524, 92 W.Va. 183. 


[a] Analogy to proceeding for re- 
demption of foreclosed property.— 
Remedies by proceeding to declare a 
resulting trust in property purchased 
by a mortgagee on foreclosure and to 
redeem property after the statutory 
period are _ practically the same. 
Webb v. Vercoe, 258 P. 1099, 201 Cal. 
754, 54 A.L.R. 1200. 


[b] Bules pertaining to express 
trusts.—An action to establish a re- 
sulting trust in land purchased by a 
mortgagee on foreclosure does not in- 
volve rules pertaining to the estab- 
lishment of express trusts. Webb v. 
Vercoe, 258 P. 1099, 201 Cal. 754, 54 
ALR L200. 


{c] As against infant.—In re Fol- 
len, 14 N.J.Eq. 147. 


{d] Principal’s action to enjoin 
his agent from transferring his inter- 
est in a land contract wrongfully tak- 
en by the agent in his own name is 
one to establish a resulting trust. 
Havner Land Co. v. MacGregor, 149 
N.W. 617, 169 Iowa 5. 


[e] Where husband promised to 
have property purchased for wife con- 


Transitory rather than local. 
lish and entorece a trust is ordinarily regarded as 
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tion of the action is relied on.*8 


Joinder of actions. 
be brought together with a suit for specific perform- 
ance of a contract on which the trust is based.*? 


A suit to enforce a trust may 


An action to estab- 


[§ 926] b. Injunction and Receiver—(1) Injunc- 
As a general rule a court of equity will not 
interfere by injunction with a trustee who is prop- 
erly discharging his duties,°? and, if a preliminary 


veyed to her and she demanded a 
deed, placing title in her, which he 
failed to execute during her life, her 
representative or heirs could main- 
tain a suit in equity against him or 
his representatives for a decree de- 
claring a resulting trust and placing 
title in the wife’s estate. Pickron v. 
Pickron, 95 S.E. 238, 147 Ga. 657. 


{f] Discovery.—A corporate cred- 
itor may, where those in control of a 
corporation converted and invested its 
money in lands taking title in their 
own name, pursue such property by a 
bill of discovery, whether the debt 
was created before or after the mis- 
appropriation. Indian Land & Trust 
Co. v. Owen, 162 P. 818, 63 Okl. 127. 


46. Norton v. Ray, 29 N.E. 662, 139 
Mass. 230. 


Actions by cestuis for money had 
and received generally see supra text 
and notes 40—44. 


47. Fisk’s Appeal, 71 <A. 559, 81 
Conn. 433; Hardman y. Ryan, 180 P. 
142, 106 Wash. 433. 


[a] Specific performance.—A con- 
structive trust, based on breach of 
an oral agreement, may be specifical- 
ly enforced. Hardman v. Ryan, 180 
P. 142,.106 Wash. 433. 


48. Stevens v. New York, 46 N.Y. 
Super. 274 [aff 84 N.Y. 296]. 


[a] Proceeding brought as com- 
mon-law action for deceit, based on 
actual fraud in which the allegations 
of fraud go to the very foundation of 
the action, and are not simply attach- 
ed as incidents to the cause of action, 
cannot be maintained as an equitable 
action, brought to charge defendant 
as trustee for plaintiff on the ground 
of constructive fraud. Stevens v. 
New York, 46 N.Y.Super. 274 [aff 84 


NY. 296:]2 

49. Carmody v. Webster, 72 So. 
622, 197 Ala. 290. 

[a] Reason for rule.—‘The two 


reliefs sought are not at all incon- 
sistent, but both are necessary to ob- 
tain complete relief, each being com- 
plementary to the other.’ Carmody 
Soy eae pets 72 So. 622, 623, 197 Ala. 
C 


50. See infra § 945. 


51. Saree oh igonerally see In- 
junctions 32 C.J 


52. Uae tiers V4 Cincinnati 
Third Nat. Bank, 167 UE." 26) 4920 ClGvAG 
488 [rev 156 F. 144, and cert den 29 
S.Ct. 695, 214 U.S. 512, 53 L.md. 1062]. 


Se aie v. 62 N.H. 


N.J.—Cooper v. Cooper, 


Sulloway, 
5 N.J.Eq 


W.Va.—Kester v. Alexander, 34 S. : 
EE. 819, 47 W.Va. 329. 


Eng.—Parker v. River Dunn Nav. 
Co., 1 De G.&Sm. 192, 63 Reprint 1028; 
Lambert v. Lambert, 5 Ir.Eq. 339. 


Ont.—Sanders v. Christie, 1 Grant 
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injunction has been granted, it will be dissolved un- 
less it is shown that he is not properly discharging 
the conditions of the trust or is guilty of miscon- 
But the court will interfere by injunction, 
at the instance of the cestui que trust, to restrain 
the trustee from committing acts which are prejudi- 
cial to the rights of the cestui que trust,°* although 
the acts intended to be done are not in their conse- 
A court of equity will like- 
wise not only restrain a third person®® or both the 
third person and the trustee®? with whom the third 
person is acting in collusion from committing acts 
prejudicial to the cestui que trust, but may also 
restrain such third person®® or both the trustee and 
a third person from benefiting by an act procured 
as a result of a breach of trust.>° 
may not only be enjoined from receiving trust prop- 


duct.°3 


quences irremediable.®® 


Ch. 137. 


[a] For example (1) where there 
is no evidence that a trustee is not 
properly discharging the conditions 
of the trust deed, and the trustee has 
given ample bond for the performance 
of his duties, an injunction restrain- 
ing him from carrying out such trust 
will not be granted. Kester v. Alex- 
ander, 34 S.H. 819, 47 W.Va. 329. (2) 
A general charge of abuse of trust 
is not sufficient ground for the inter- 
position of the court to restrain a 
trustee frem further interfering with 
the estate, but facts showing such 
abuse must be made to appear. 
Cooper v. Cooper, 5 N.J.Eq. 9; Sand- 
ers v. Christie, 1 Grant Ch. (Ont.) 137. 
(3) An injunction to restrain trus- 
tees from assenting to a legislative 
bill affecting trust property was re- 
fused where they appeared to be act- 
ing in good faith and in the absence 
of any showing that the cestui que 
trust had no adequate remedy at law. 
Parkér v. River Dunn Nav. Co., 1 De 
G.&Sm, 192, 63 Reprint 1028. 


53. Kester v. Alexander, 34 S.E. 
819, 47 W.Va. 329; Caperton vy. Land- 
craft, 3 W.Va. 540. 


54. Del.—Davis v. Browne, 2 Del. 
Ch. 188. 


N.J.—Combs v. Brown, 29 N.J.Law 
36. 


N.Y.—Blake v. Buffalo Creek Co., 
56 N.Y. 485; Elmendorf v. Lansing, 
4 Johns.Ch. 562. 


Wash.—Bingham vy. Walla Walla, 
13 P. 408, 3. Wash.T. 68. 


Eng.—Balls v. Strutt, 1 Hare 146, 
23 EXng.Ch. 146, 66 Reprint 984; Atty.- 
Gen. v. Aspinall, 2 Myl.&C. 613, 14 
Eing.Ch. 6138, 40 Reprint 773; Milligan 
v. Mitchell, 1 Myl.&K. 446, 7 EXng.Ch. 
446, 39 Reprint 750. 

N.S.—International Mining Syndi- 
cate v. Stewart, 48 N.S. 172. 

Ont.—Vernon v. Kinzie, 2 U.C.Q.B. 
O.S. 40. 

[a] Only remedy of a cestui que 
trust against the trustee of land as 
tenant of the legal estate is _by_in- 
junction, Combs vy. Brown, 29 N.J. 
Law 36. 

55. Atty.-Gen. v. Aspinall, 2 Myl. 
&C. 613, 14 Eng.Ch. 613, 40 Reprint 
773. 

56. Dance v. Goldingham, 
Ch. 902. 

57. Dance v. Goldingham, supra. 

58. Irwin v. Harris, 41 N.C. 215. 

[a] Thus, where a recovery in 
ejectment is effected by a combina- 
_ tion between a purchaser at a sheriff's 


Il ata 8s 


TRUSTS 


court.® 
Thus a trustee 


sale and the trustee, the cestuis que 
trust are entitled to an injunction, to 
be continued to the hearing, to pre- 
vent plaintiff in ejectment from tak- 
ing possession of the land: Irwin y. 
Harris, 41 N.C. 215. 


59. Jones vy. Poston, 55 N.C. 184. 


[a] Where trustee admits allega- 
tions that he has committed breach of 
trust in giving a release, and the re- 
leasee does not meet the allegation 
that he has contrived to obtain such 
release, but states immaterial matter 
in his answer, the court will decree 
against them both and award a per- 
petual injunction. Jones y. Poston, 
55 N.C. 184. 


60. St. Luke’s Hospital v. Barclay, 
21 OEE CasiNos 125241 3" Blatchts 72595 
Mansfield v. Shaw, 3 Madd. 100, 56 Re- 
print 447; Gladdon v. Stoneman, 1 
Madd. 143 note, 56 Reprint 54. 


[a] Insolvent trustees.—(1) An 
insolvent trustee has been enjoined 
from receiving trust property. Mans- 
field v. Shaw, 3 Madd. 100, 56 Reprint 
447, (2) Similarly, an insolvent trus- 
tee may be enjoined from receiving 
the rents and profits of a trust estate. 
Gladdon vy. Stoneman, 1 Madd. 143 
note, 56 Reprint 54. 


613 Ereston v. Walsh; 10" Beysis 
[rev on other grounds 3 S.Ct. 169, 245, 
109 U.S. 297, 27 L.Ed. 940]; Cooper 
Ve OOOD Sr One Ne eis Co. 


62. Hunt v. Freeman, 1 Ohio 490. 


63. U.S.—Cook vy. Flagg, 255 F. 
195; St. Luke’s Hospital v. Barclay, 
21 F.Cas.No. 12,241, 3 Blatchf. 259. 


Neb.—In re Frerichs’ Estate, 233 
N.W. 456, 120 Neb. 462; Coleman vy. 
McGrew, 99 N.W. 668, 71 Neb. 801. 


Pa.—Com. v. Commonwealth Bank, 
38 Watts & S. 184. 


N.B.—Beamish y. Lawlor, 43 
426. 


N.S.—International Min. Syndicate 
v. Stewart, 48 N.S. 172. 


[a] For example, an injunction 
restraining defendant from paying 
out money, obtained to be used in 
operating on stock exchanges, in ac- 
cordance with a specified ‘‘system’”’ 
was proper where it appeared that he 
did not make investments necessary 
to carrying out the scheme, and hence 
a trust arose in favor of complainant 
entitling him to an injunction. Cook 
v. Flagg, 255 F. 195. : 


64 Preston v. Walsh, 10 F. 315 
[rev on other grounds 3 S.Ct. 169, 245, 
109 U.S. 297, 27 L.Hd. 940). 


65. Pentz v. Bruce, 52 N.S. 151; 
Vernon v. Kinzie, 2 U.C.Q.B.0.S. 


N.B. 


a 


- , 
~ 
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erty,°° but may also be enjoined from committing 
waste,°1 parting with his control over,®? misappro- 
priating,®* or destroying the trust estate.°* In lke 
manner a trustee may be enjoined from interfering 
with trust property,®® particularly from further in- 
terfering with the trust property after his authority 
has ceased;** from submitting to arbitration a ques- 
tion in which the cestuis que trust alone are inter- 
ested, without their consent;®* from making a re- 
turn and paying a tax on the trust property where 
such tax is alleged to be ilegal,®* or from removing 
the trust property beyond the jurisdiction of the 
He may also be enjoined from selling or 
otherwise disposing of the trust estate in an impru- 
dent or improper manner,’° or where the title to the 
property is in dispute so that it is probable that 
full value cannot be obtained for it;*+ or from sell- 


(Ont.) 40. 


{a] Trustee charged with fraud.— 
Pentz v. Bruce, 52 N.S. 151; Vernon 
v. Kinzie, 2 U.C.Q.B.0.S. (Ont.) 40. 


66. Maverick Cong. Soc. v. Love- 
joy, 6 Allen (Mass.) 183. 


67. Crum vy. Moore, 14 N.J.Eq. 436, 
82 Am.D. 262. 


68. Weeks v. Sibley, 269 F. 155. 
69. Symons v. Reid, 58 N.C. 327. 


70. U.S.—Preston y. Walsh, 10 F. 
3815 [rev on other grounds 3 §8.Ct. 169, 
245, 109 U.S.+297, 27 L.Ed. 940) -ist- 
Luke’s Hospital v. Barclay, 21 F.Cas. 
No. 12,241, 3 Blatechf. 259. 


Ga.—Pickens v. Jackson, 108 S.E. 
536, 152 Ga. 100; McCreary v. Gewin- 
ner, 29 S.E. 960, 103 Ga. 528. 


Mo.—Davis ‘vv. Mugan, 56 Mo.App. 
oid. - 


N.J.—Raleigh vy. Fitzpatrick, 11 A. 
1; 43 NJ: Eq: 502. 


N.Y.—Crummey v. Murray, 224 N. 
Y.S. 49, 130 Mise. 378; Depau v. 
Moses, 3 Johns.Ch. 349. 


SiS Tee, v. Steele, 45 N.C. 
Tex.—Weiner v. Weiner, (Civ.App.) 
245 S.W. 474. 


Va.—Watson y. Fletcher, 7 Gratt./ 
(48 Va.) 1. 


Eng.—Dance v. Goldingham, L.R. 8 
Ch. 902; Anonymous, 6 Madd. 10, 56 
Reprint 992. 


Ont.—Downey v. Dennis, 
219. 


fa] Trustee may be enjoined from 
selling except under direction of the 
court. Depau v. Moses, 3 Johns.Ch. 
(N.Y.) 349. 


[b] Continuing injunction —Where 
the good faith of the trustee is ques- 
tionable, an injunction which has 
been granted restraining him from 
selling the property may be con- 
tinued. Raleigh v. Fitzpatrick, 11 A. 
1, 48 N.J.Eq. 501; MeNeely v. Steele, * 
45 N.C. 240. 


{c] MIlustrations.—(1) Beneficia- 
ries of a trust of bank stock may be 
entitled to an injunction against a 
threatened sale of Such stock by the 
trustees. Crummey vy. Murray, 224 
N.Y.S. 49, 180 Mise. 378. (2) Insert- 
ing a condition of sale calculated to 
depreciate the property at the auc- 
tion, without any reasonable ground 
therefor, is ground to restrain such 
sale. Dance vy. Goldingham, L.R. 8 
Ch. 902. 


71. Faulkner vy. Davis, 18 Gratt. 
(59 Va.) 651, 98 Am.D. 698; Lane Vv. 


14 Ont. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 926-927] 


ing and receiving the proceeds where he has become 
insolvent.*? However, before an injunction may is- 
sue against a trustee to prevent his sale of trust 
property on the ground of insolvency, it may be 
necessary to show that he became insolvent subse- 
quent to his appointment or that there is danger 
of his misapplying the proceeds of the sale.7* An 
injunction may issue to keep real property in statu 
quo pending a suit to have a deed covering such 
property declared a trust deed and for the caneel- 
lation of the deed.74 


On behalf of purchaser. An injunction may be 
granted at the instance of a purchaser from the ces- 
tui que trust, to restrain the trustee from interfer- 
ing with his possession,’*® but an injunction will not 
be granted in favor of a purchaser of trust property 
merely to enable the court to decree payment to 
him for improvements he has placed on the prop- 
eKuyn oo 


On behalf of remainderman. Where a trustee 
has given a sufficient bond for the faithful discharge 


Tidball, Gilm. (21 Va.) 130. 


TRUSTS 


- ordinarily peril 


or execute the trust. 
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of his duties, one who has a remainder interest in the 
trust estate is amply protected, and the fact that the 
trust fund is mismanaged by the trustee and in dan- 
ger of suffering a flosas is not a sufficient reason for 
the interference of a court of equity at such remain- 
derman’s instance.*? 


. 


[§ 927] (2) Receiver.7* A receiver may be ap- 
ited wherever it appears that the appointment of 
a receiver is necessary to the preservation of the 
trust property or the execution of the trust.’° 
Hence, as a general rule, a court of equity will re- 
move a trustee and place the trust estate in charge 
of a receiver where through the trustee’s acts or mis- 
conduct the estate is in danger of misapplication, 
waste, or other serious loss,*° and the trustee is ir- 
responsible.*t The appointment of a receiver, how- 
ever, in such a case is a matter within the discretion 
of the court, which it is usually reluctant to exercise, 
and in which all the circumstances of the case are 
to be taken into consideration.*? And since it is 
of a trust alone which will move 


While a receiver will not be appointed 


[a] Fact that questionable na- 
ture of title was known to all the par- 
ties to the deed when executed is im- 
material. Faulkner v. Davis, 18 
Gratt. (59 Va.) 651, 98 Am.D. 698; 
Lane v. Tidball, Gilm. (21 Va.) 130. 


72. Gladdon v. Stoneman, 1 Madd. 
143 note, 56 Reprint 54. 


[a] Insolvent trustee has been re- 
strained from selling trust property. 


Gladdon vy. Stoneman, 1 Madd. 143 
note, 56 Reprint 54. 
73. Tooke v. Newman, 75 Ill. 215. 


74 Cohen v. Mainthow, 169 N.Y.S. 
889, 182 App.Div. 613. 


75. Bierce v. Pierce, 15 Ohio 529. 


[a] Thus for the purpose of sup- 
porting a continued possession of over 
forty years, under a-defectively exe- 
cuted conveyance by a_ cestui que 
trust, who, during the whole period, 
had made no claim thereto, and was 
under no disability, a court of equity 
will presume a good title to the equi- 
table estate in the occupant, and will 
enjoin the trustee holding the out- 
standing equitable title from disturb- 
ing such possession. Bierce v. Pierce, 
15 Ohio 529. 


76. Berrien v. Thomas, 65 Ga. 61. 


[a] Where prayer is only for 
specific performance, and the trust 
estate is only alleged to be insolvent, 
an injunction will not be granted to 
enable the court to decree payment to 
a purchaser for improvements by him 
placed on the property. SBerrien v. 
Thomas, 65 Ga. 61. 


77. Terry v. Allen, 
Conn. 530. 


78. Receivers generally see Re- 
ceivers 53 C.J. p1 


79. WRoussean v. Call, 85 S.H. 414, 
169 N.C. 173; People’s Bonded Trus- 
tee v. Wight, (Utah) 272 P. 200, 202. 


“There is nothing in the nature or 
character of a trustee which exempts 
him from the legal remedy of a re- 
ceivership and a receiver may be ap- 
pointed for a trustee when proper 
grounds are shown the same as for 
any other person.” People’s Bonded 
Trustee v. Wight, supra. 


[a] Fund for designated purpose. 
—Where a trust fund is created by 
persons subscribing money for a des- 
ignated purpose, the court may ap- 
point a receiver to preserve the fund 


23 A, 150, 60 


Rousseau v. 
Call, 85 S.E. 414, 169 N.C. 173. 


[b] Wrustee for corporation.—(1) 
The court, in establishing the right of 
creditors to subject a corporation’s 
trust property to their claims, could 
appoint a receiver for the trustee 
holding the corporation’s securities, 
where the trustee had discontinued 
business. People’s Bonded Trustee 
v. Wight, (Utah) 272 P. 200, 202. (2) 
“Because a receiver of an insolvent 
corporation is not permitted to take 
charge of funds on deposit or in trust 
with another for specific purposes, me 
does not follow that a receiver may 
not in a proper case be appointed for 
the trustee himself.’ People’s Bond- 
ed Trustee v. Wight, supra. 


so. U.S.—Vose v. Reed, 28 F.Cas. 
No. 17,011, 1 Woods 647; Wilmer v. 
Atlanta, ete., Air-Line R. Co., 30 FE. 
Cas.No. 17,775, 2 Woods 409. 


Ala.—Ex p. Walker, 25 Ala. 81; Cal- 
houn vy. King, 5 Ala. 523. 


Ga.—Jones v. Dougherty, 10 Ga. 


273; Dougherty v. McDougald, 10 Ga. 
a uP Alb. 

Iowa.—Edie v. Applegate, 14 Iowa 
2138. 

Ky.—Holbrook y. Fyffe, 175 S.W. 
O71 OK yn 485 7, 

N.J.—Tappan y. Ricamio, 16 N.J. 
Hq: 89: 

N.C.—Skinner v. Maxwell, 66 N.C. 
45. 


Okl.—Cameron y. White, 262 P. 664, 
128 Okl. 251. 


Tenn.—Bowling v. Scales, 2 Tenn. 
Chr 63: 


Kng.—Malcolm vy. Montgomery, 1 
Hog. 93; Re Whiteley, 56 L.T.Rep.N.S. 
846; Woodyatt v. Gresley, 8 Sim. 180, 
8 Eng.Ch. 180, 59 Reprint 72; Mid- 
dleton v. Dodswell, 13 Ves.Jr. 266, 33 
Reprint 294; Atty.-Gen. v. Bowyer, 3 
Ves.Jr. 714, 30 Reprint 1235. 


[a] Applicability to executors and 
administrators.—(1) It has been held 
that rule stated in the text is applica- 
ble to executors and administrators 
as well as other trustees. Calhoun 
v. King, 5 Ala. 523. (2) Testamentary 
trusts generally see Wills [40 Cyc 
1727-1820]. (3) Collectors and re- 
ceivers of decedents’ estates generally 
see Executors and Administrators §§ 
2893, 2894. 


{[b] Commingling funds. — (1) 


to take charge of a trust fund merely 
because the trustee has mixed such 
fund with his own funds, where there 
is no pretense that the fund is there- 
by endangered (Orphan Asylum Soc. 
v. McCartee, Hopk. (N.Y.) 429), (2) 
where insolvent copartners wrong- 
fully and secretly acquired large 
funds of money from plaintiff bank 
through false entries by its bookkeep- 
er and invested such funds in their 
business and so commingled them. 
with their own property, represented 
in the form of stock, notes, mort-.: 
gages, etc., as to preclude a separa- 
tion, the facts will justify the ap- 
pointment of a receiver (People’s Nat. 


Bank v. Waggoner, 117 S.E. 6; 185 N. 
Cw2 970 
S81. Holbrook v. Fyffe, 175 S.W. 


977, 164 Ky. 435; Temple State Bank 
v. Mansfield, (Tex.Civ.App.) 215 S.W. 
154. 

g2. U.S.—Ames Iron Works v. 
West, 24 F. 313; Vose v. Reed, 28 FE. 
Cas.No. 17,011, 1 Woods 647. 


aera ea a vy. Poythress, 16 Ga. 
406. 


Ky.—Holbrook v. Fyffe, 175 S.W. 
977, 164 Ky. 435. 

N.Y.—Devlin vy. Hope, 16 Ak).Pr. 
314. 

Wis.—Gunn v. Blair, 9 Wis. 352. 


Eng.—Atty.-Gen. v. Stafford, Barn. 
Ch. 33, 27 Reprint 543; Wiles v. Coop- 
er, 9 Beav. 294, 50 Reprint 357; Bux- 
ton v. Monkhouse, Coop. 41, 10 Eng. 
Ch. 41, 35 Reprint 470; Skinners’ Co. 
v. Irish Soc., 1 Myl.&C. 162, 13 Eng. 
Ch. 162, 40 Reprint 838 [aff 12 ClL&F. 
425, 8 Reprint 1474]; George v. 
Evans, 4 Y.&C.Hxch. 211. 


“The appointment of a receiver 
is a matter within the sound 
discretion of the court, and before 
exercising it the court will take into 
consideration all of the circumstances 
of the case.’”” Holbrook v. Fyffe, 175 
S.W. 977, 164 Ky. 435, 442. 


[a] Strong case must be made by 
complainant before the court will in- 
terfere to appoint a receiver, pending 
a proceeding for the removal of a 


trustee. Poythress vy. Poythress, 16 
Ga. 406. 
[b] Gases held not to justify ap- 


pointment of receiver.—(1) General- 
ly. Atty.-Gen. v. Stafford, Barn. Ch. 
33, 27 Reprint 543; Wiles v. Cooper, 9 
Beav. 294, 50 Reprint 357; Skinners’ 
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the court to displace a trustee from the exercise of 
his legal rights pending litigation against him,** if 
a case be such that the trust estate is in no apparent 
danger of loss through mismanagement,** or that a 
greater injury will ensue from the appointment of 
a receiver than from leaving the property in the 
hands of the trustee,®® or if any other considerations 
of propriety or convenience render the appointment 
of a receiver improper or inexpedient,* none will 
be appointed. While it has been held proper to ap- 
point a receiver, where the trustee omits’? or re- 
fuses*® to act, or where he is wanting in necessary 
care and diligence in the due execution of his trust,’® 
or where he repudiates the trust,?® or accepts an- 
other inconsistent trust,®! it has also been held that 
a mere denial of a trust does not without more jus- 
tify the appointment of a receiver®? and that a dis- 
claimer by some of several trustees is not alone a 


Go. Vv. irish Soc., 1 Myl.&C. 162, 13 


HWng.Ch. 162, 40 Reprint 338 [aff 12 
Cl.&E. 425, 8 Reprint 1474]; George 
Ven Vans, 4s vie. wixeh., U2 (2) 


Where funds are in the hands of trus- 
tees appointed by the legislature, who 
-hold their trust ex officio, as high pub- 
lic officers of the state, and especial- 
ly where one part of the trust in- 
volves duties of a public character, 
the court will be very reluctant to 
take the funds out of their hands and 
will not do so except for the most 
cogent reasons, such as gross fraud 
and imminent danger to the trust 
fund; but will resort to every coer- 
cive means of compelling the trustees 
to perform their duties before resort- 
ing to the extreme measure of ap- 
pointing a receiver. Vose v. Reed, 28 
¥.Cas.No. 17,011, 1 Woods 647. (3) A 
receiver will not be appointed of a 
contract held by a trustee for the 
benefit of several persons, on the ap- 
plication of a cestui que trust having 
but a small] interest in the profits, 
where the appointment would operate 
to deprive the contractors of money 
sufficient to perform the contract, and 
the trustee is pecuniarily responsible, 
and not guilty of any breach of duty 
involving moral turpitude. Devlin v. 
Hope, 16 Abb. Pr. CNwY.) 314. (4) 
Where there is a trustee with power 
of entry and distress, a receiver ought 
not to be appointed. Buxton v. Monk- 
house, Coop. 41, 10 Eng.Ch. 41, 35 Re- 
print 470. 


83. Ft. Payne Furnace Co. v. Ft. 
Payne Coal, ete., Co., 11 So. 439, 96 
Ala. 472, 38 Am.S.R. 109; Satterfield 
vy. John, 53 Ala. 127; Hastman vy. Sav- 
ings Bank, 58 N.H. 421. 


84. U.S.—Haines v. Carpenter, 11 
¥.Cas.No. 5,905, 1 Woods 262 [aff 91 
U.S. 254, 28 L.Ed. 345]. 


Ga.—Poythress v. Poythress, 16 Ga. 
406. 


Dil.—Rich v. Mulloney, 121 I1l.App. 
503; Richards v. Barrett, 5 Ill.App. 
510. 


Ky.—Thome vy. Allen, 70 S.W. 410, 
24 Ky.L. 987, 71 S.W. 431, 24 Ky.L. 
1286. 


N.H.—Gale v. Sulloway, 62 N.H. 57. 


Tex.—Dallas City Nat. Bank v. 
Dunham, 44 S.W. 605, 18 Tex.Civ.App. 
184. 


Eng.—Barkley v. Reay, 2 Hare 306, 
24 Eng.Ch. 306, 67 Reprint 127. 


[a] For example (1) it is not 
enough to allege that the habits of 
the trustee are bad and that his con- 
duct toward his cestui que trust is 
capricious, but it must appear that 


TRUSTS 


there is good reason to fear that the 
trust property will not be forthcom- 
ing to answer the decree at the end of 
the litigation. Poythress v. Poy- 
thress, 16 Ga. 406. (2) The appoint- 
ment of a receiver and the taking 
away through him of the control of 
an old and established business from 
the hands of a trustee who has had 
an active interest therein for years 
and who is acting under the direc- 
tion of a court of chancery, without 
a showing of cause for the apvoint- 
ment of such receiver, and without 
the consent of the majority interest 
in the trust, is improper and errone- 


oa Rich v. Mulloney, 121 I11.App. 
03. 
[b] Account in lieu of receiver- 


ship.—Where the court does not find 
that a trust business is being mis- 
managed or that the trustee is in- 
solvent, a receiver will not be ap- 
pointed, but the trustee may be re- 
quired to file a statement of the ac- 
counts of the business and to give a 
bond to respond to a cestui que trust 
for any interest he may have in the 
property. Jay v. Squire, 5 Ohio S.&C. 


Pele Ohiow NEP 345. 

85. Vose v. Reed, 28 F.Cas.No. 17,- 
011, 1 Woods 647; Devlin v. Hope, 16 
Abb. Pr: VCNUY.) -31'4. 


86. Vose v. Reed, 28 F.Cas.No. 17,- 
011, 1 Woods 647. 


87. Cook vy. Flagg, 255 EF. 195; 
Jones v. Dougherty, 10 Ga. 273; Cot- 
ton v. Rand, (Tex.Civ.App.) 92 S/W. 


266; Grand Council Provincial Work- 
men’s Assn. v. McPherson, 46 N.S. 
Al Ted DOM. Lak.) Owen Lait 50) anes GE 
15%; 16) Dom. R. 853). 


[a] Thus, where it appears that 
the trustee did not make investments 
necessary to carrying out the trust 
investment scheme, the cestui is en- 
titled to the appointment of a tem- 


porary receiver. Cook y. Flagg, 255 
105 EY 
[b] Goss of trust funds by trus- 


tee’s failure to perform his duty.— 
Grand Council Provincial Workmen’s 
Assn. v. McPherson, 46 N.S. 417, 8 
Dom.L.R. 672 [aff 50 Can.S.C. 157, 16 
Dom. E.R. 853). 


88. De Rustafjaell v. De Rustaf- 
jaell, 483 Wkly.N.C. (Pa.) 56; Palmer 
Vv. ee Sh 10 Beav. 234, 50 Reprint 
572. \ 


89. Jones v. Dougherty, 10 Ga. 273; 
Cotton v. Rand (Tex.Civ.App.) 92 S. 
W. 266; Evans v. Coventry, 5 De G. 
M.&G. 911, 54 Eng.Ch. 714, 43 Reprint 
1125; Richards v. Perkins, 3 Jur. 168; 
Booth v. Coulton, 16 Wkly.Rep. 683. 


+ ty 
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sufficient ground for the appointment of a receiver 
without the consent of the remaining trustees.®* 
proper case for the appointment of a receiver may 
be made out where it is made to appear that the 
trustee is removing the trust property out of the ju- 
risdiction of the court,®* or that he is beyond the 
jurisdiction of the court,®® or has become a bank- 
rupt,?® or has engaged in a business enterprise which 
may endanger the trust estate,’ or that his inter- 
ests have become antagonistic to the interests of 
the cestui que trust,?® as when, relying on a trans- 
action not connected with the trust, he sets up a 
claim against the cestui que trust.®°® 
er to appoint a receiver of a trust estate where the 
appointment of a receiver 1s necessary to prevent. 
the transfer of the trust property,! or where there 
are disagreements among_the trustees endangering 
the trust property,? or where, on the death of the 


AA 


It is also prop- 


[a] Where portion of trust fund 
has been lost, that is prima facie a 
breach of trust and sufficient ground 
for the appointment of a receiver on 
an interlocutory application. Evans 
v. Coventry, 5 De G.M.&G. 911, 54 
Eng.Ch. 714, 43 Reprint 1125. 


90. McCandless v. Warner, 26 W. 
Va. 754. 
91. Talbot v. Scott, 4 Kay & J. 96, ° 


70 Reprint 40. . ; 


92. Hamburgh xifg. Co. v. Edsall, 
7 N.J.Hq. 298. 


93. Browell v. Reed, 1 Hare 434, 
23 Eng.Ch. 435, 66 Reprint 1102. Com- 
pare Brodie v. Barry, 3 Meriv. 695, 36 
Reprint 267; Tait. v. Jenkins) hw, 
les 492, 20 Eng.Ch. 492, 62 Reprint 


94. Vose v. Reed, 28 F.Cas.No. 17,- 
011, 1 Woods 647. 


95. Smith v. Smith, 10 Hare ap- 
pendix Ilxxi, 44 Eng.Ch. 795, 68 Re- 
print 1156; Node v. Backhouse, 2 Y. 
cols 529, 21 Eng.Ch. 529, 63 Reprint. 
Oils 


96. In re Johnson, L.R. 1 Ch. 325; 
Langley v. Hawk, 5 Madd. 46, 56 Re- 
print 812; Gladdon v. Stoneman, 1 
Madd. 1438, 56 Reprint 54. 


eee Bowling vy. Scales, 2 Tenn.Ch. 


[a] For example, a receivership is 
proper when a trustee, although ex- 
empted by the instrument creating 
the trust from giving security, is a 
man of limited means, and is en- 
gaged in a hazardous business, and an 
injunction has been obtained by the 
next friend of an infant cestui que 
trust, restraining the trustee from 
disposing of the assets. Bowling v. 
Scales, 2 Tenn.Ch. 63. 


$8. Cameron v. White, 262 P. 664, 
128 Okl. 251. 


99. Hagenbeck vy. Hagenbeck Zoo- 
logical Arena Co., 59 F. 14. 


[a] In suit to compel trustee to 
account for trust funds, which he 
should pay over to the beneficiary, 
and which he retains because of an 
alleged claim against the beneficiary 
for breach of contract, it is proper to 
appoint a receiver to take charge of 
the fund. Hagenbeck v. Hagenbeck 
Zoological Arena Co., 59 F. 14. 


1. Lutt v. Grimont, 17 Ill.App. 308. 


2. Swale v. Swale, 22 Beav. 584, 52 
Reprint 1233; Wilson v. Wilson, 2 
poet 249, 15 Eng.Ch. 249, 48 Reprint 


[a] Rents in arrear in consequence 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trustee, no proper person can be found to take the 
trust;* but mere insolvency of the trustee may not 
of itself justify the appointment of a receiver.* 
Where there is a dispute among the parties as to the 
continued existence of the trust, the court may ap- 
point a receiver to hold and protect the property 
pending the suit.® 


[§ 928] (3) Both Injunction and Receiver. Where 
a proper case is made out, an injunction may issue 
against the trustee and in the same proceeding he 
may be removed and a receiver appointed in his 
place. Thus, where a trustee mismanages and 
wastes the trust estate, and persists in so doing, a 
court of equity may both enjoin him and also appoint 
a receiver of the estate;’ but to warrant the court 
in granting such remedies for mismanagement of 
trust funds it must appear that the funds have been 
invested in some tangible property, on which com- 
plainant can equitably claim a lien;® nor will these 
remedies be granted where there is nothing indicat- 
ting a breach of trust by the trustee or danger to 
the trust fund.® 


[§ 929] c. Payment into, and Out of, Court—(1) 
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Payment into Court'°—(a) In General. A court of 
equity may, on a proper application by a person 1n- 
terested in or entitled thereto, order a trustee to pay 
the trust funds which he has in his possession into 
court, where it appears that he is mismanaging or 
misapplying them, or there is danger of their being 
wasted or lost,1t or where he is about to remove 
them beyond the jurisdiction of the court;!? but not 
where he is not improperly dealing with them, or 
there is no danger of their being wasted.t? In a 
proper case a third person may be ordered to pay 
trust funds into court.14 


On interlocutory motion or application. Where 
trust funds are in litigation, and the trustee admits 
in his answer, or on his examination, or it appears 
on a master’s report unexcepted to, or otherwise, that 
he has in his hands funds belonging to the trust es- 
tate, such funds may be ordered paid into court on 
an interlocutory motion or application, by parties 
beneficially interested, whether the trustee has 
abused his trust or not, and without proof of any 
danger to the funds;*® and the same rule has been 
held applicable to compel a trustee to transfer shares 


of disputes.—Wilson v. Wilson, 2 
Keen 249, 15 Eng.Ch. 249, 48 Reprint 
624. 


3. Wilson v. Russ, 17 Fla. 691. 

4. Hatcher v. Massey, 66 Ga. 66. 
Oe eOorS <v.. Hoar, 60. FE, 595. 

6. See infra text and note 7. 

7 ) Uis:—Cook v. Mage; 255 Es 195. 


Del.— Davis v. Browne, 2 Del.Ch. 
188. 


Ga.—Cohen v. Morris, 70 Ga. 313. 


N.J.—Raleigh v. Fitzpatrick, 11 A. 
1, 43 N.J.Eq. 501. 


oR rs ate v. Winter, 1- Johns.Ch. 
60. 


op AF a ls ao v. Albright, 91 N.C. 
220. 

Ont.—Vernon v. Kinzie, 2 U.C.Q.B. 
O.S. 40. 


{a] Fraud.—The court will grant 
an order for an injunction to restrain 
a trustee from interfering with the 
trust estate where fraud is charged, 
and by the same order direct the ap- 
pointment of a receiver. Vernon v. 
Kinzie, 2 U.C.Q.B.0.S. (Ont.) 40. 


[b] Receiver will be appointed and 
injunction ordered on motion, with- 
out previous notice to the trustee, 
where he is charged with maladmin- 
istration of the trust, and threats of 
acts which, if committed, will cause 
irremediable injury. Davis v. Browne, 
2 Del.Ch. 188. 


[c] Where trustee is insolvent and 
has misapplied rents and profits of 
the estate, an order for an injunction 
and receiver may be properly grant- 
ed. Albright v. Albright, 91 N.C. 220. 


{d] Action by receiver.—Where a 
trustee is restrained by injunction 
from interfering with the trust es- 
tate, and a receiver is appointed by 
the court, on application of the cestui 
que trust, the court may order the re- 
ceiver to bring an action in the name 
of the trustee, on securing him 
against the costs, and to hold the 
property subject to the order of the 
court. Green vy. Winter, 1 Johns.Ch. 
(N.Y.) 60. 


8. Allen v. Freedman’s Sav., etc., 
Co., 14 Fla. 418. 


[a] Where trust funds have been 


so expended that they cannot be 
traced or identified, there is no oppor- 
tunity for the remedies of injunction 
and receiver to attach. Allen v. 
Freedman’s Sav., ete., Co., 14 Fla. 418. 


9. Gale v. Sulloway, 62 N.H. 57; 
Sanders v. Christie, 1 Grant Ch. (Ont.) 
13%. 

[a] General charge that the trus- 
tee is committing waste on the trust 
property, without specifying any act 
of waste, is not sufficient to sustain 
the granting of an injunction and re- 
ceiver. Sanders v. Christie, 1 Grant 
Chant relens 


10. Deposits in court generally see 
Deposits In Court 18 C.J. p 764. 


11. Ehlen vy. Ehlen, 63 Md. 267; 
Clagett v. Hall, 9 Gill & J. (Md.) 80; 
Green v. Putney, 1 Md. Ch. 262; Bul- 
lock v. Angleman, 87 A. 627, 628, 82 
N.J.Eq. 23; Tappan v. Ricamio, 16 N. 
J.Eq. 89; Carr v. Bredenberg, 27 S.E. 
925, 50 S.C. 471; Lockhart v. Reilly, 
25 L.J.Ch. 697; In re Thornton, 9 
Wkly.Rep. 475. 


[a] .“All that need appear is that 
the answer admits the trust estate 
and the complainant’s title thereto.” 
Bullock v. Angleman, 87 A. 627, 628, 
82 N.J.Hq. 23. 


{[b] Before time at which, under 
other circumstances, he would be 
bound to pay them to the cestui que 
trust, the trustee will be required to 
pay the trust funds into court where 
it appears that he is dealing with 
them improperly. Clagett v. Hall, 9 
Gill & J. (Md.) 80. 


{c] That misappropriation has 
been accomplished immaterial.—Hqui- 
ty has jurisdiction to compel a trus- 
tee to pay funds into court to await 
final disposition, where the relation- 
ship of the parties is that of trustees 
and cestui que trust, and the exercise 
of such powers is not relaxed because 
the trustee has misappropriated the 
fund. Bullock vy. Angleman, 87 A. 627, 
82 N.J.Eq. 23. 


12. Carr v. Bredenberg, 
925, 50 S.C. 471. 


13. Green v. Putney, 1 Md.Ch. 262; 
Carr v. Bredenberg, 27 S.E. 925, 50 S. 
Cone cirfls 


[a] Thus (1) where a trustee act- 
ing under a deed giving him express 


27 S.E. 


authority to pay debts thinks it prop-] 


er that he himself should disburse 
the fund, he cannot be called on to 
bring it into court, unless the disposi- 
tion which he has made of it is shown © 
to be improper. Green v. Putney, 1 
Md.Ch. 262. (2) That the trustee does 
not return his personal property for 
city taxation is not a sufficient ground 
to require him to pay the trust fund 
into court. Carr v. Bredenberg, 27 S. 
i. 992/57 15:0. SsCs 471 


14. See case infra this note. 


[a] Third person to whom trust 
funds have been loaned may be or- 
dered to pay them into court on the 
trustees’ representing them to be in 


danger. Payne v. Collier, 1 Ves.Jr. 
170, 30 Reprint 285. 

15. Mich.—Cropsey v. Johnston, 
100 N.W. 182, 187 Mich. 


N.Y.—Clarkson y. DePeyster, Hopk. 
505 [aff 2 Wend. 77]. 


ek eee v. Long, 22 W.Va. 


Wng.—Ingle v. Partridge, 32 Beav. 
661, 55 Reprint 260; In re Becke, 18 
Beav. 462, 52 Reprint 182; White v. 
Barton, 18 Beav. 192, 52 Reprint 76; 
Bourne v. Mole, 8 Beav. 177, 50 Re- 
print 70; Lewis v. King, 2 Bro.Ch. 
600, 29 Reprint 330; Fowler v. Rey- 
nal, 2 De G.&Sm. 749, 64 Reprint 335 
[aff 3 Macn.&G. 500, 49 Eng.Ch. 387, 
42 Reprint 353]; Whitmore v. Tur- 
quand, 1 Johns.&H. 296, 70 Reprint 
7595. Inman’ we ) Whitley,» 50 Iurw2s'n 
Foster v. Hewitt, 1 Jur. 839; Leigh 
v. Macaulay, 4 L.J.Exch.Eq. 37; Rob- 
ertson v. Scott, 14 L.T.Rep.N.S. 187; 
Crutchley v. Jerningham, 2 Meriv. 
502, 35 Reprint 1032; Collis v. Collis, 
2 Sim. 365, 2 Hng.Ch. 365, 57 Reprint 
825; Rothwell v. Rothwell, 2 Sim.&St. 
217, Y Dngi€hy 227) 5% Reprint) 328 
Miller v. Miller, 18 Wkly.Rep. 750; 
Governesses’ Benev. Inst. v. Rus- 
bridger, 18 Beav. 467, 52 Reprint 184 
[dist Ross v. Ross, 12 Beav. 89, 50 
Reprint 994]; Bartlett v. Bartlett, 4 
Hare 631, 30 Eng.Ch. 631, 67 Reprint 
ote: Digby v. Turner, 28 L.T.Rep.N.S. 
296. 


N.S.—Dunphy vy. Wallace, 
383. 


Ont.—Whitewood v. Whitewood, 19 


5 N.S. 


Ont.Pr. 188; Re Humphries, 18 Ont. 
134 Ras 
[a] Party having contingent in- 
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of stock into court where he admits having such 
shares as trust property,!® but it has also been held 
that a trustee will not be compelled to pay into court 
money which he admits he holds in trust, where he 
is not guilty of fraud or misconduct and where there 
is no apparent danger to the funds.‘7_ In any event, 
before such an order is made, the trustee should be 
summoned to appear and show cause why the money 
should not be paid into court,18 and persons having 
an interest in the trust funds must be made par- 
ties.1® The court, however, has a judicial discretion 
in such cases, and may refuse to order a payment 
into court, notwithstanding the trustee admits havy- 
ing assets,*° or may order only part of the fund to 
be paid in.24_ Where the required admissions are 
shown by his answer, an order to pay the funds into 
court will not be prevented by a denial of the fact 
of trusteeship;?? nor will the mere existence of a 
discretionary power in the trustee over the trust 
fund preclude the court from making such an or- 
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der,?? although the court may refuse to issue the or- 
der ‘where the payment into court will interfere 
with the trustee in the due exercise of such disere- 
tion.24 Sinee an order on such an interlocutory mo- 
tion proceeds on the admissions of defendant, evi- 
dence cannot be resorted to;?> and such an order 
will ordinarily be made only where the admissions 
of funds in the trustee’s hands belonging to the trust 
estate are clear, specific, and definite;?® and ean 
only be made to the extent of amounts admitted to 
belong to the estate," although the order has been 
issued where the answer neither admitted nor de- 
nied plaintiff’s title to a particular fund.?® 


[§ 930] (b) Under English Statutes—aa. Volun- 
tary Payment. Under the English trustee acts the 
trustees, or a majority of them, having in their hands 
or under their control money or securities belonging 
to a trust, may pay the same into the high court, 
to be subject to the rules of, and be dealt with ac- 
cording to the orders of, such court,?® and the trus- 


terest may have the trust fund 
brought into court, although there be 
no imputation against the trustees. 
Governesses’ Benev. Inst. v. Rus- 
bridger, 18 Beav. 467, 52 Reprint 184 
{dist Ross v. Ross, 12 Beav. 89, 50 
Reprint 994]; Bartlett v. Bartlett, 4 
Hare 631, 30 Eng.Ch. 631, 67 Reprint 
800. 


[b] Where trustee disobeys an or- 
der to transfer a fund admitted to be 
due from him, a writ of attachment 
will issue. Digby v. Turner, 28 L.T. 
Rep.N.S. 296. 


[ce] Rule inapplicable.—(1) “The 
rule has no application where the de- 
fendant denies liability.’”’ Blanton y. 
Heckscher, 42 S.E. 915, 916, 101 Va. 
42. (2) “The principle that a litigant 
will not be compelled to pay that 
which he disclaims owing until his 
responsibility has been adjudicated 
lies at the very foundation of the ad- 
ministration of justice.” Blanton v. 
Heckscher, supra, 


{d] Costs.—Chaffers v. Headlam, 
17 Jur. 754 (held to follow the cause); 
Waller v. Fitzhugh, 22 L.T.Rep.N.S. 
567 (recoverable by trustees but only 
to extent allowed under the Trustee 
Relief Act where they delayed pay- 
ment into court). 


16. Marryat v. Marryat, 2 Eq.Rep. 
1138; Bartlett v. Bartlett, 4 Hare 631, 
30 Hng.Ch. 631, 67 Reprint 800. 


17. Ross v. Ross, 12 Beav. 89, 50 
Reprint 994; Marryat v. Marryat, 2 


Eq.Rep. 1138; Chaffers v. Headlam, 
Te Sur, (54s 
18. Grinnan v. Long, 22 W.Va. 693; 


Lewellin v. Cobbold, 1 Smale & G. 572, 
65 Reprint 251. 


19. See case infra this note. 


[a] Where attorney-general of 
England was not made a party to a 
proceeding to compel Mnglish trustees 
to pay over to the Swiss government 
dividends on bonds purchased by such 
government in England, the prayer 
was refused. Dolder v. Bank of 
England, 10 Ves.Jr. 352, 32 Reprint 88. 


20. Inre Wright, [1895] 2 Ch. 747; 
Knight v. Haythorne, 4 Jur. 360; Fut- 
ter v. Jackson, 6 Beay. 424, 49 Reprint 
889. 


[a] Court cannot order trustee to 
repurchase trust stock and transfer 
it into court where he admitted that 
he sold out the trust stock and in- 
vested the proceeds in other securi- 
ties. Futter v. Jackson, 6 Beav. 424, 


49 Reprint 889. 


Fea: Hamond y. Walker, 3 Jur.N.S. 


22. Hagell vy. Currie, L.R. 2 Ch. 
oe ah Pont v. De Tastet, 2 L.J.Ch. 


[a]. For example, where one ad- 
mits in his answer the possession of 


"property on a trust, he will be or- 


dered to pay it into court, although he 
sets up a claim to it, if, on the facts 
disclosed in the answer, the court is 
satisfied that this claim is not well 
founded. Del Pont v. De Tastet, 2 L. 
J.Ch.0O.S. 140. 


23. Talbot v. Marshfield, 2 Dr.&Sm. 
285, 62 Reprint 630. 


24, Talbot v. Marshfield, supra. 


[a] Where trustees about to deal 
with fund.—Where it appears that 
the trustees, in the due exercise of a 
discretionary power, are about to deal 
with a fund, the court may refuse to 
order payment into court, although 
the trustees have not actually parted 
with the fund. Talbot v. Marshfield, 
2 Dr.&Sm. 285, 62 Reprint 630. 


25. Boschetti vy. Power, 8 Beav. 98, 
50 Reprint 39. 


26. Hampden vy. Wallis, 27% Ch.D. 
251; Boschetti v. Power, 8 Beav. 98, 
50 Reprint 39; Meyer v. Montriou, 4 
Beav. 343, 49 Reprint 372; Whitmore 
v. Turquand, 1 Johns.&H. 296, 70 Re- 
print 759; Symonds y. Jenkins, 34 L. 
T.Rep.N.S. 277; Turkey Bank vy. Ot- 
toman Co., 14 L.T.Rep.N.S. 884; Dub- 
less v. Flint, 4 Myl.&Cr. 502, 18 Eng. 


Ch. 502, 41 Reprint 193; Pince v. 
Beattie, 5 Wkly.Rep. 616. 
[a] Admission by less than all of 


several trustees.—(1) Where only one 
of three trustees specifies the 
amount of the fund, although all 
three admit that trust money is 
standing in their joint names, it is in- 


sufficient to warrant an order for its: 


payment into court. Boschetti  v. 
Power, 8. Beav. 98, 50 Reprint 39; 
Meyer v. Montriou, 4 Beav. 343, 49 Re- 
print 372. (2) But, where one of two 
trustees admits by his answer that 
a certain fund is in the hands of him- 
self and his cotrustee, and uses such 
language as is admitted to import 
that he dealt with it, although the 
expression is ambiguous, the court 
will, on motion on the answer, order 
payment into court of such fund. 
Pince v. Beattie, 5 Wkly.Rep. 616. 


[b] Admission of prima facie title 


in plaintiff such as to afford a reason- 
able expectation of his succeeding at 
the hearing in making out his title is 
sufficient to justify an order of pay- 
ment into court. Whitmore v. Tur- 
quand, 1 Johns.&H. 296, 70 Reprint 
759. 

[c] Where plaintiff claims to be 
entitled, in particular character, to 
a fund in the hands of a trustee, and 
the trustee, by his answer, says he . 
does not know whether plaintiff fills 
that character or not, plaintiff cannot 
have the fund brought into court in 
the suit. Dubless v, Flint, 4 Myl.&Cr. 
502, 18 Eng.Ch. 502, 41 Reprint 193. 


[ad] Admissions in letters and re- 
citals in settiement.—Trust funds 
may be ordered to be brought into 
court by the trustee, an accounting 
party, on admissions contained in let- 
ters written before action brought 
that he has received the money, and 
a recital to that effect contained in 
the settlement, his execution of which 
as trustee has been proved, although 
there is no formal admission in his 
pleadings or affidavits that he has re- 
ceived and holds the money. Hamp- 
den v. Wallis, 27 Ch.D. 251. : 


27. Nokes v. Seppings, 1 Coop.t. 
Cott. 194, 47 Reprint 814, 2 Phil. 19, 22 
Eng.Ch. 19, 41 Reprint 848. 


28. Symonds v. Jenkins, 
Rep.N.S. 277. 


29. Hockey v. Western, [1898] 1 
Ch. 350; In re Buckley, 17 Beav. 110, 
51 Reprint 974; Wells v. Malbon, 31 
Beay. 48, 54 Reprint 1055; Hankey 
v. Morley, 4 Jur.N.S. 234; Cox v. Cox, 
1 Kay&J. 251, 69 Reprint 451; In re 
Giles, 55 L.J.Ch. 695; In re Perry, 22 
Wkly.Rep. 433; Re Edwards, 4 Wkly. 
Rep. 801; In re Biggs, 11 Beav. 27, 50 
Reprint 726. 


{a] Right of trustee to file bill to 
be rélieved nnaffected.—A trustee’s 
right to file a bill to be relieved from 
the trusteeship was not affected by 
Trustee Relief Act (10 & 11 Vict. ¢ 
96). Barker v. Peile, 2 Dr.&Sm. 340, 
62 Reprint 651. 


{b] No order of court is necessary 
to permit a trustee to pay trust 
money into court under Trustee Re- 
lief Act (10 & 11!Vict. ¢ 96). In Fe 
Biggs, 11 Beay. 27, 50 Reprint 726. 


[c] Bonds and stock.—(1) Under 
Trustee Relief Act (10 & 11 Vict. ¢ 
96) foreign bonds (In re Lloyd, 2 
Wkly.Rep. 371) (2) as well as rail- 


34 LT. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 930-932] 


tees are always justified in voluntarily paying the 
trust fund into court,®° particularly where there are 
disputes between the trustees and the cestuis que 
trust,?+ and where a trustee has a reasonable doubt 
or difficulty as to the title of the person who claims 
On the other hand, in 
the absence of an order to do so, they are justified 
Parties claiming the 
benefit of such an act must be within its express 
To enable the court to distribute the fund 
it must be paid into an account which separates it 
from other assets, and disconnects it from other 


to be his cestui que trust.** 
in not paying it into court.®? 


words.°# 


PEuUsuss° 


Costs. Costs of making payment of trust funds 
into court under the English trustees relief acts are 
awarded under applicable provisions of those acts.*° 


way stock (In re Ross, 28 Wkly.Rep. 
418) could be transferred into court. 


{d] Affidavit—(1) An affidavit by 
one of two trustees is a sufficient com- 
pliance with the trustee relief acts. 
———— _ v. ——,, 1 Jur.N.S. 974. (2) 
Where a trustee about to pay money 
into court under the Trustee Relief 
Act becomes aware of the existence 
of a claim after he files his affidavit, 
he must file a supplemental affidavit 
stating such claim, and, in default 
thereof, becomes personally liable for 
costs incurred by claimant as a re- 
sult of such default. Re Allen, 40 
L.T.Rep.N.S. 466. (3) On payment 
of trust funds into court the trustee’s 
affidavit should state the amount of 
such funds in words rather than in 
figures. Re Watts, 34 L.T.Rep.N.S. 
647, 2-4). Under 10-& 11 Vict. ¢ 96, 
requiring trustees’ affidavits to be 
served on “‘persons interested or en- 
titled to them,” the affidavits may be 
served on persons specified in a gen- 
eral act (Chancery Funds Rules of 
1874), ~making provision for such 
service. Re Stening, 50 L.T.Rep.N.5S. 
586. (5) But it has also been held 
that no notice need be served on the 
interested persons named therein. In 
re Graham, [1891] 1 Ch. 151; In re 
Hardley, 10 Ch.D. 664; Re Whitaker, 
47 L.T.Rep.N.S. 507; Re Merryweath- 
er, 22 L.T.Rep.N.S. 608; Re Walters, 
22 L.T.Rep.N.S. 120; Re Hansford, 7 
Wkily.Rep. 199, 254. 


fe] In Canada (1) trustees may 
pay trust funds into court under Trus- 
tee Relief Act (10 & 11 Vict. c 96) 
(Re Kingsland, 15 Can.L.J.N.S. 85), 
(2) or under the Judicature Act § 53 
subs 5 (Re Bajus, 24 Ont. 397). 


30. Inre Biggs, 11 Beav. 27, 50 Re- 
print 726; In re Croyden, 14 Jur. 54. 
31. Abraham v. Holderness, 6 Jur. 


290; In re Wright, 3 Kay & J. 419, 69 
Reprint 1173. 


32. Gunnell vy. Whitear, L.R. 10 
Eq. 664; Re Wylly, 28 Beav. 458, 54 
Reprint 442. 


33. Mountain v. Young, 18 Jur. 
7169. 
$4.-7iIn' re, Sutton, 12°ChiD,) 1753) In 


re Parry, 6 Hare 306, 31 Eng.Ch. 306, 
67 Reprint 1183; In re United King- 
dom L. Assur. Co., 34 Beav. 493, 55 
Reprint 726; In re Buckley, 17 Beav. 
110, 51 Reprint 974; In re Monahan, 
Ir.R. 8 Eq. 353. 


[a] Particular persons held to be 
or not to be within the terms of the 
trustee relief acts: (1) Stakeholder 
may pay money into court under such 
acts. In re United Kingdom L. As- 
sur. Co., 34 Beav. 493, 55 Reprint 726. 
(2) Surviving trustees are within the 
meaning of the trustee relief acts per- 
mitting stock standing in the joint 


TRUSTS 


court, 


names of surviving and deceased 
trustees to be transferred by the sur- 
vivors to the accountant general. In 
re Parry, 6 Hare 306, 31 Eng.Ch. 306, 
67 Reprint 1183. (3) Banking com- 
pany is not a trustee of deposits in 
its bank within the meaning of such 
acts and is not entitled to pay deposit 
moneys into court thereunder. In 
re Sutton, 12 Ch.D. 175. (4) Pur- 
chasers of an estate subject to charg- 
es cannot pay the money into court in 
exoneration of the~- estate. In re 
Buckley, 17 Beav. 110, 51 Reprint 974. 


35. In re Everett, 12 Beav. 485, 50 
Reprint 1146; In re Joseph, 11 Beav. 
625, 50 Reprint 958; Matter of Till- 
stone, 9 Hare appendix lix, 41 Eng. 
Ch. lix, 68 Reprint 792. 


[a] By order of court.—(1) While 
in a proper case the court may order 
that trust funds paid into court be 
carried in a particular account (In re 
Coftilson, 4 Jur.N.S. 6; In re Robin- 
son, 1 Jur.N.S. 750), (2) it has been 
held that the court may refuse to or- 
der the funds to be transferred to a 
particular account except at the re- 
quest and on the responsibility of the 
trustee (Re Wright, 15 Beav. 367, 51 
Reprint 580). (3) Under the Trustee’s 
Indemnity Act (11 & 12 Vict. ¢c 68), 
in order to indemnify a trustee who 
lodged funds in court, the funds must 
have been lodged to the credit of a 
particular trust, as the court would 
not make an order where the funds 
had been improperly lodged. In re 
Godfrey, 2 Ir.Ch. 105. 


36. See cases infra this note. 


[a] Under Trustee Relief Act (10 & 
11 Vict. c 96).—(1) Costs of payment 
into court generally. In re Elliot, 
L.R. 15 Hg. 194; Beaty v. Curson, L.R. 


7 Hq. 194; In re Webb, L.R. 2) Ea. 
456; In re United Kingdom L. Assur. 


Co., 34 Beav. 493, 55 Reprint 726; Re 
Leake, 32 Beav. 135, 55 Reprint 53; 
Wells v. Malbon, 31 Beav. 48, 54 Re- 


print 1055; Re Brocklesby, 29 Beav. 
652, 54 Reprint 781; Re Jones, 3 
Drew. 679, 61 Reprint 1063; In re 


Bloye, 2 Hall & T. 140, 47 Reprint 1630, 
1 Macn.&G. 488, 47 Eng.Ch. 389, 41 
Reprint 1354 [aff 3 H.L.Cas. 607, 10 
Reprint 239]; Re Swan, 2 Hem.&M. 
34, 71 Reprint’ 371; In re Boyd; Ir.R. 
1 Eq. 489; In re Blayney, Ir.R. 9 Eq. 
413; Re Waring, 16 Jur. 652; Re Met- 
ealfe, 10 Jur.N.S. 287; Re Barber’s 
Will, 9 Jur.N.S. 1098; Handley v. 
Davies, 5 Jur.N.S. 190; In ré Bendy- 
she, 3 Jur.N.S. 727; In re Covington, 
1 Jur.N.S. 1157;. In 're-Lazarus, 3 Kay 
& J. 555, 69 Reprint 1230; In re 
Wright, 3 Kay & J. 419, 69 Reprint 
Liss sin eremiGiles=s55 iJ. Ch.) 6955 
In re Robert, 38 L.J.Ch. 708; In re 
Headington, 27 L.J.Ch. 175; Re Abbot, 
38 L.T.Rep.N.S. 442; Re Pearson, 20 
L.T.Rep.N.S. 8; Re Lane, 3 Wkly.Rep. 


[§ 931] bb. Payment by Order of Court. 
the English trustee acts, if a majority of the trustees 
desire to pay the trust moneys or securities into 
but the concurrence of the other or others 
cannot be obtained, the high court may order the 
payment into court to, be made by the BP with- 
out such coneurrence.** 


[§ 932] ce. Effect of Payment into Court. ix pay- 
ment of trust funds into court terminates the trus- 
tee’s powers relative to such funds,** and, after his 
accounts have been passed,*® operates as an ac- 
quittance and discharge from further lability as 
to the money so paid in.*® 
beneficially interested can proceed only under the 
statute to recover the money so paid in,*! and the 
ordinary jurisdiction of the court as against the 
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Under 


Thereafter the parties 


134. (2) It has been held under such 
act that the whole trust fund should 
be paid in without deducting costs 
which the trustees claim to have in- 
curred, leaving the court to decide the 
costs to which they are entitled. 
Beatty v. Curson, L.R. 7 Eq. 194. 


37. See cases infra this note. 


[a] Under Trustee Further Relief 
Act (12 & 13 Vict. c 74), two of three 
trustees could petition for payment 
of money into court. Re Broadwood, 
8 L.T.Rep.N.S. 632. 


[b] Under Trustee Act (1850) §§ 
5, 43, 44, funds in the name of a 
lunatic trustee may be ordered to be 
paid \into ‘court on a» petition sin 
lunacy. Jeffryés v. Drysdale, 7 Jur. 
N.S. 667; Re Dawson, 6 New Rep. 
346. 


38. In re Mulqueen, L.R. 7 Ir. 127; 
In re Williams, 4 Kay & J. 87, 70 Re- 
print 37; In re Wright, 3 Kay & J. 419, 
69" Reprint, 14735" Res Tegg, 15. Ter: 
Rep.N.S. 236; In re Coe, 4 Kay & J. 
199, 70 Reprint 83; Re Nettlefold, 
59 L.T.Rep.N.S. 315 [disappr Re Lan- 
don, 40 L.J.Ch. 370]. 


[a] Trustees cannot prevent pay- 
ment out to cestui.—Trustees who 
have paid a fund into court under 10 
& 11 Vict. c 96 cannot prevent its be- 
ing paid out to a cestui que trust ab- 
solutely entitled to it, on the ground 
that he is about to file a bill against 
them for an account. In re Wright, 3 
Kay & J. 419). 69: Reprint W733 


[b] Discretion of trustee.—(1) By 
paying into court, the trustees termi- 
nate their discretion, and that discre- 
tion being a personal one cannot ordi- 
narily be exercised by the court (in 
re Coe, 4 Kay & J. 199, 70 Reprint 83; 
Re Nettlefold, 59 L’T.Rep.N.S. 315 
[disappr Re Landon, A0MIL. ST. Ch. 30 
(2) although it has been held that, 
under the trustee relief acts, the 
court may exercise such discretion as 
to advances for maintenance, educa- 
tion, or advancement as was original- 
ly given to the trustee (Re Ashburn- 
ham, 54 L.T.Rep.N.S. 84). 


39. Bencraft v. Rich, 1 Bro.Ch. 56, 
28 Reprint 981. 


[a] Payment into court does not 
operate as acquittance and discharge 
of the trustees until they have passed 
their accounts. Bencraft v. Rich, 1 
Bro.Ch. 56, 28 Reprint 981. 


40. Bencraft v. Rich, supra; Goode 
v. West, 9 Hare 378, 41 Eng.Ch. 378, 
68 Reprint 554; Re Jephson, ih LT. 
Rep.N.S. 5. 


41. Goode v. West, 9 Hare 3878, 41 
Eng.Ch. 378, 68 Reprint 554; Thorp 
v. Thorp, 1 Kay & J. 438, 69 Reprint 
Ree See also In re Leigh, 6PErieh. 
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trustee is confined to the balance which may remain 
due from him in respect of the trust fund.*? 


[§ 933] (2) Payment Out of Court—(a) In Gen- 
As a general rule trust funds paid into court 
can be recovered by the parties beneficially entitled 
thereto or their legal representatives and only on 
a proper application to, and order of, the court.** 


eral. 


[§ 934] (b) Jurisdiction.** 


been actually brought into court.*® 


[a] Cestui’s relief by bill lost.— 
The Trustee Relief Act takes away 
the jurisdiction of the court by bill 
against the trustee in respect of the 
money which he has paid into court. 
Thorp v. Thorp, 1 Kay & J. 438, 69 Re- 
print 530. 


[b] Cestui que trust may appoint 
new trustees under the trustee relief 
acts after a trustee pays trust funds 
into court and specifies a desire to be 
discharged. In re Bailey, 3 Wkly. 
Rep. 31. 

42. Goode v. West, 9 Hare 378, 41 
Eng.Ch. 878, 68 Reprint 554. 


43. See infra §§ 935, 936. 


44, Jurisdiction to enforce trusts 
generally see infra §§ 939-944. 


45. See cases infra this note. 


[a] Rights of various persons to 
fund.—Under a petition filed by trus- 
tees after they have paid trust funds 
into court, it has jurisdiction to de- 
termine question concerning the 
rights of various parties to that fund. 
In re Cazneau, 2 Kay & J. 249, 69 Re- 
print 772. ; 

{b] Sanity.—An issue as to the 
sanity of particular persons may be 
determined by the court on a petition 
to have money paid into court under 
the trustee acts paid out to persons 
entitled thereto. In re Allen, Kay 
appendix li, 69 Reprint 340. ; 


[c] Construction of marriage set- 
tlement and interest of children there- 
under are properly within the juris- 
diction of the court on petition for 
the payment out of court of funds 
paid in under the trustee relief acts. 
In re Dalton, 1 De G.M.&G. 265, 50 
Eeng.Ch. 204, 42 Reprint 554. 


{[d] Validity or invalidity of deed 
on which the claim to the money is 
rested is within the jurisdiction of 
the court hearing an application for 
the payment out of money under the 
trustee relief acts. Lewis y. Hillman, 
Shi h..Cas, 607,10 Reprint. 239 [aft 
2 Hall & T. 140, 47 Reprint 1630, 1 
Macn.&G. 488, 47 Eng.Ch. 389, 41 Re- 
print 1354]. 


{e] Discretion to direct bill to be 
filed.—(1) Under the Trustee Relief 
Act it is entirely a matter for the dis- 
eretion of the court to direct a bill 
to be filed, if such a mode of proceed- 
ing shall appear to be necessary, the 
lord chancellor having the same juris- 
diction on petition as ona bill. Lewis 
y. Hillman, 3 H.L.Cas. 607, 10 Re- 
print 239 [aff 2 Hall & T. 140, 47 Re- 
print 1630, 1 Macn.&G. 488, 47 Eng. 
Ch. 389, 41 Reprint 1354]. (2) Where 


Although, on a prop- 
er application to have trust funds which have been 
paid into court paid out to persons entitled thereto, 
the court has jurisdiction to determine questions re- 
lating to the fund actually paid in,*® the jurisdic- 
tion of the court is limited to the fund which has 
Hence, the court 
cannot, on a petition for the payment out of a fund, 
paid by a trustee into court, consider any question 
by a third party as to the correctness of the sum 
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Made. 


a fund is brought into court under 
such act, and the title of one of the 
claimants is adverse to that of the 
trustees who brought in the fund, the 
court will not decide the case on peti- 
tion under the act, but will direct a 
bill to be filed. In re Fozard, 1 Kay 
&J. 233, 69 Reprint 443; In re Draper, 
9 Wkly.Rep. 805. 


465 Sint re Parker, 39° Ch Dw 303: 


[a] Petition to appoint new trus- 
tees of a trust fund paid into court 
was not the object of the Trustee Re- 
lief Act, but the parties interested 
must be satisfied with the trustees ap- 


pointed. In re Lloyd, 2 Wkly.Rep. 
Baya, 

47. Re Jenkins, 3 NewRep. 408. 

48. In re Parker, 39 Ch.D. 303; 
In re Jellard, 39 Ch.D. 424. 

49. In re Parker, 39 Ch.D. 303, 
supra. 

50. In re Money, 13 Beav. 109, 
51 Reprint 48; In re Pope, 21 Wkly. 
apes 646; Re Metcalfe, 10 Jur.N.S. 
287. 

{a] In forma pauperis.—One en- 


titled to dividends for life may, in a 
proper case, be allowed to apply for 
payment in’ forma pauperis. In re 
Money, 13 Beav. 109, 51 Reprint 43. 


[b] Payment to or 
beneficiary: (1) In 
Tate, 20 Ch.D. 135; In-re Berry, 13 
Beav. 455, 51 Reprint 175; Matter 
of Dodsworth, 10 Hare 16, 44 Eng. 
Ch. 16, 68 Reprint 820; Re Macfar- 
lane, 2 Johns.&H. 6738, 70 Reprint 
L22 ose Im re, Telw. kia DUNS: 5 4 Ors 
In re Sturge, 5 Jur.N.S. 423. See 
also’ In re. Barlow, 386 Ch:.D: 287; 
In re Garnier,, LR: 13 Eq.) 532. © (2) 
To overseers of the poor. In re Mar- 
man, 8 Ch.D. 256; Re Buckley, Johns. 
700, 70 Reprint 601; In re Tyler, 2 
Jur.N.S: 927; In re Upfull, 8 Macn.& 
G. 281, 49 Eng.Ch. 281, 42 Reprint 
269; Re Phelps, 28 L.T.Rep.N.S. 350; 
Re Al DOs et) Ouse. RODIN Ss Lies ble 
Ward, 2 Wkly.Rep. 406; Re Parker, 
2 Wkly.Rep. 139. 


[c] Professed nun.—One  other- 
wise entitled to trust funds is not 
disqualified merely because she is a 
professed nun. Re Metcalfe, 10 Jur. 
N.S: 287. 


51. Matter of Woods, 15 Sim. 469, 
38 Eng.Ch. 469, 60 Reprint 701. 


SA ee we LGC, mel eel UIrIN Ser niion 
In re Wright, 3 Kay & J. 419, 69 Re- 
print di 7st 


53. In re Marman, 8 Ch.D. 256; 
In re Spencer, 9 Hare 410, 41 Eng. 


for lunatic 
general. In re 
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to be paid out,*7 and the court cannot order repay- 
ment by the trustee of costs and expenses deducted 
by him before payment into court,*® separate pro- 
ceedings being necessary to recover amounts im- 
properly retained by him.*® 


[§ 935] (c) Persons to Whom Payment Will Be 
Trust funds which have been paid into court 
may be ordered to be paid out to the persons enti- 
tled to receive the same,°° on their right and title 
thereto being properly determined.*? 
done, the court may order such payment to the ces- 
tuis que trust,°>2 or their legal representatives,*® 
or to the trustees to be distributed to the persons 
entitled to the funds.># 


[§ 936] (d) Practice. 
ment out of court of funds paid in under the English 
trustee relief acts should be by petition to the court,°® 


This being 


An application for pay- 


Ch. 410, 68 Reprint 568 [aff 1 De G.M. 
&G. 311, 50 Eng.Ch. 239, 42 Reprint 
572]; In re Ferguson, 8 Ir.Eq. 563; 
In’ ne’ Lloyds ir. 7/27) Wavy 50 tees 
Brown, 12 L.T.Rep.N.S. 488. 


[a] Particular representatives.— 
In re Lloyd, Ir.R. 2 Eq. 507 (solici- 
tor); Re Brown, 12 L.T.Rep.N.S. 488 
(guardian). 


54 In re Hood, [1896] 1 Ch. 270; 
Ex p. Tourney, 3 De G.M.&Sm. 677, 
64 Reprint 657; Butler v. Withers, 1 
Johns.&H. 332, 70 Reprint 774; Iffer- 
son v. Warth, 1 Jur.N.S. 440; Re 
Trower, 1 L.T.Rep.N.S. 54. 


[a] Where estate has been com- 
pletely administered, the court will, 
in general, order the funds to be paid. 
out to the trustees and will not in- 
terfere with their discretion where 
they are agreed. Butler v. Withers, 
1 Johns.&H. 332, 70 Reprint 774. 


[b] Sole trustee.—The court will 
not order payment out of a fund in 
court to a sole trustee in the absence 
of any parties interested in the es- 
tate, unless such estate is substantial- 
ly represented. In re Roberts, 7 Jur. 
N.S. 818. See also In re Dickinson, 
Ir.R. 3 Eq. 344. 


[c] In absence abroad of one of 
several trustees the court may order 
a sum of money under its control to 
be paid to the other trustees, without 
requiring the absent trustee to join 
in giving the receipt by power of at- 


torney. Clark -v. Fenwick, 42). Eide 
Ch. 320. 
55. See cases infra this note. 


[a] 
& 11 Vict. c 96) (1) trust funds paid 
into court can be recovered only by 
proper petition and order. In re Ed- 
dels, L.R. 11 Eq. 559; In re De la 
Touche, L.R. 10 Eq. 599; In re Malet, 
30 Beav. 407, 54 Reprint 947; In re 


Way, 2 De G.J.&S. 365, 67 Eng.Ch. 
286, 46 Reprint 416; In re Harris, 2 
Eq.Rep. 1110; Re Hoare, 4 Giffard 


254, 66° Reprint 700; Lewis v. Hill- 
man, 3 H.L.Cas. 607, 10 Reprint 239 
{aff 2 Hall&T. 140, 47 Reprint 1630, 1 
Macn.&G. 488, 47 Eng.Ch. 389, 41 Re- 
print 1354; In re Woollard, 18 Jur. 
1012; Re Jenkins, 3 New Rep. 408; 
In re Magawley, 5 De G.&S.M. 1, 64 
Reprint 991. (2) Thus, where money 
belonging to an infant has been paid 
into court under the Trustee Relief 
Act, a petition must be presented in 
order to enable the court to make an 
order for the infant’s maintenance. 
In re Rye, 3 Eq.Rep. 368. 


[b] Form and contents of petition. 
—(1) The statements in the affi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 936] 


rather than by motion,®* or action,5’ or sum- 
mons to a judge in chambers, unless subsequent 
presented.°§ 
the proceedings, if properly commenced by petition, 
may be adjourned into chambers;°® and it has also 
been held that, on the further consideration of a 
ereditor’s action for inquiries as to encumbrances 
on, and for distribution of, the funds paid into court, 
an order may be made for payment out of the funds 
to the persons found entitled thereto, without a pe- 
tition being presented for that purpose,®® although 
there is authority to the contrary.®? 
up of an order on a petition to have money paid 
into court paid out to those entitled may be post- 
poned on a reasonable application therefor,®? and 
the order when made is subject to appeal and review, 
Where the court 
is satisfied on the evidence that a particular person 


to a_ petition being 


the same as a decree in a suit.®? 


davits made on payment of the trust 
money into court should be set out in 
the petition, as these statements form 
the only declaration of trust under 
which the court can act. In re Levett, 
5 De G.&Sm. 619, 64 Reprint 1270; 
Matter of Curtois, 10 Hare appendix 
Ixiv, 44 Eng.Ch. 788, 68 Reprint 1152; 
Matter of Flack, 10 Hare appendix 
xxx, 44 Eng.Ch. 745, 68 Reprint 1131; 
In re Harris, 8 Jur.N.S. 166. (2) The 
petition to have the money paid out 
of court must at least set out enough 
of the affidavit on which the payment 
was made to show the difficulty which 
occasioned the payment into court 
and who are the parties that claim or 
are interested in the fund, but not 
necessarily all the details contained 
in the affidavit. Matter of Curtois, 
supra. (3) The prayer of the peti- 
tion should specify the exact order 
which is sought for and the precise 
portions of the fund which are to be 
transferred to the several parties en- 
titled to it. Ex p. Bernard, 6 Ir.Ch. 
133. 


[ec] Order on one petition.—When 
a fund which has been paid into court 
is settled on two successive tenants 
for life, an order may be made for 
the payment of dividends to the first 
tenant, and on proof of his death to 
the second without any further peti- 
tion being filed. In re Brent, 8 Wkly. 
Rep. 270; In re Tracey, Ir.R. 6 Eq. 271. 


{d] Where petition stands over 
for amendment by adding a next 
friend on behalf of the petitioner, it 
is not necessary to reanswer the peti- 
tion. Re Meadow, 10 Jur.N.S. 536. 


[e] Service of petition—(1) Un- 
der the provisions of the trustee re- 
lief acts a petition, for the payment 
out of court of funds paid into court 
by trustees under the same acts, 
should be served on the trustees (Hx 
p. Baugham, 16 Jur. 325; Re Bolton, 
91 L.T.Rep.N.S. 413; Re Lawrence, 


13 L.T.Rep.N.S. 580; Re Thomas, 11 
Wkly.Rep. 276; Re SBeauclerk, 11 
Wkly.Rep. 203; Re Young, 5 Wkly. 
Rep. 400), (2) and, ordinarily, on 


other parties interested (In re Bat- 
tersby, 10 Ch.D. 228; Ex p. Stutely, 
iMouDe. CeccSin, 703,-63e Reprint 1259) 
Re Fosbury, 39 L.T.Rep.N.S. 422; Re 
Naylor, 28 L.T.Rep.N.S. 18; In re 
Manning, 3 Wkly.Rep. 379; Re Green- 
land’s Trust, 1 Wkly.Rep. 46). (3) 
It is, however, unnecessary to serve 
the petition on persons having but a 
remainder interest in the trust funds. 
In re Whiting, 7 Jur.N.S. 754. (4) 
While it has been held that in a 
proper case the court has jurisdiction 
to order service on a respondent out 
of the jurisdiction, as well as to order 
substituted service (In re Haney, L.R. 
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Nevertheless 
Revivor. 


‘Costs. 


The drawing 
cessful party.®* 


the trustees.7° 


LON Che 275, att od) Tt Rep. Nis.) 645i 
In re Bonelli, L.R. 18 Eq. 655; In re 
Gordon, [1887] W.N. 192. But see Ex 
p. ‘Bernard, 6, Ir:Ch. 133),-(5) it has 
also been held that, where a claimant 
of the fund which has been paid in- 
to court is found to be out of the ju- 
risdiction, the court could not order 
service on such person but should 
proceed as if all interested persons 
were before the court (Re Naylor’s 
Residuary Personal Estate, 28 L.T. 
Rep.N.S. 18). 


[f] Petition by one not named in 
affidavit.—(1) Although it has been 
held that the petition may be main- 
tained by a person not mentioned in 
the trustee’s affidavit, on paying the 
funds into court (Pelling v. 'Goddard, 
SAChiDi 135; sinere: Pactrell, (77 Ch: Dr 
647), (2) it has also been held that 
a claimant of the fund, when not men- 
tioned in the trustee’s affidavit, should 
with leave of the court proceed by 
way of a bill rather than by petition 
(Re Jephson, 1 L.T.Rep.N.S. 5). 


[g] Waiver of cross petition.— 
Whatever necessity may exist for the 
filing of cross petitions on applica- 
tions for the payment of trust funds 
out of court may be waived by the 
consent of the petitioners. Lewis v. 
Hillman, 3 H.L.Cas. 607, 10 Reprint 
239. 


56. Ex p. Stock, 5 Ir.Ch. 341; War- 
burton v. Cicognara, Ir.R. 3 Hq. 592; 
Re Trustee Relief Act, 15 Jur. 1073. 


57. Pelling v. Goddard, 9 Ch.D. 185, 
[a] Where action has been 
brought, the court may make a 


declaration of right, leaving the pay- 
ment to be made on petition. Pelling 
v. Goddard, 9 Ch.D. 185. 


58. In re Hodges, 4 De G.M.&G. 
491, 53 Eng.Ch. 383, 43 Reprint 599. 
But see In re Campbell, L.R. 31 Ir. 
434. 


59. In re Moate, 22 Ch.D. 635 [dist 
Frodsham v. Frodsham, 15 Ch.D. 317]. 

60. Pullen v. Isaacs, 72 L.T.Rep. 
N.S. 834 

61. Otte v. Castle, 1 Wkly.Rep. 
64. 

621, ‘In resEodsony 17. Jur) 826. 


{a] For example, on a written and 
reasonable application from claimants 
residing abroad, the court may post- 
pone the drawing up of an order for 
payment out of court of money paid 
in under the Trustee Relief Act. In 
re Hodson, 17 Jur. 826. 


63. In re Smyth, 32 L.J.Ch. 779. 


[a] Notice of appeals from orders 
made under the trustee relief acts 
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is entitled to the fund, the court may make an ap- 
propriate order therefor without requiring any se- 
curity for a refund. 


Where a petitioner dies pending the 
proceedings, an order of revivor may be made in 
favor of his personal representative. ®°® 


The costs on a petition for the payment 
out of court of funds paid in under the trustee re- 
lief acts have in particular cases been determined 
under applicable provisions of the trustee relief 
acts,°® and in other cases, in accordance with gen- 
eral rules,*? have been awarded against the unsuc- 


Hence costs may, according to the 


circumstances of the case, be allowed to®® or against 
As between the corpus and the in- 
come, costs are ordinarily ordered to be paid out of 
the income,"! although in some eases the. costs or 


must be given within the specified 
number of days from the perfecting 
of the order, or, in case of the re- 
fusal of the application, within the 
specified time from such refusal. In 
re Baillie, 4 Ch.D. 785. 


64 In re B., 53 Wkly.Rep. 491. 
65. Re Staggoll, 15 Wkly.Rep. 974. 
66. See cases infra this note. 
[a] Allowance of costs generally 


on the payment out of court of funds 
paid in under the trustee relief acts. 
In re Foligno, 32 Beav. 131, 55 Re- 
print 51; Newton v. Ricketts, 7 Jur. 
N.S. 953; In re Smith, 3 Jur.N.S. 659; 
In ‘re~ Chaplin, 33 IJd.©ht Lks3y mine 
Cobbe, 15 L.T.Rep.N.S. 170; ° In re 
Vardon, 33 Wkly.Rep. 297; Re Wil- 
son, 14 Wkly.Rep. 161; Re Insole, 14 
Wkly.Rep. 160. 


67. See Costs § 23. 


68. See cases infra this note; 
infra notes 69, 70. 


[a] Costs awarded agaiust unsuc- 
cessful claimant.—In re Armston, 4 
De G.J.&S. 454, 69 Eng.Ch: 348, 46 Re- 
print 9945" Re Parry..02 iJ Wwra On ba bel 
re Tyler, 2 Jur.N.S. 927; In re Birch, 


and 


2 Kay & J. 369, 69 Reprint 824; In re 
Benton, 43 L.J.Ch. 715. 
69: In= treeSutton? 259 Cho De ssbbe 


Re Hue, 27 Beav. 337, 54 Reprint 132; 
Re Hutchinson, 1 Dr.&Sm. 27, 62 Re- 
print 288; In re Blayney, Ir.R. 9 Eq. 
413; Re Burnell, 10. Jur.N.S. 289: 
In re Cazneau, 2 Kay & J. 249, 69 Re- 
print 772; In re Erskine, 1 Kay & J. 
302, 69 Reprint 473; In re William, 4 
Kay & J. 87%, 10) Reprint 37> ins re 
Lazarus, 3 Kay & J. 555, 69 Reprint 
1230; Re Sweeper, 24 L.T.Rep.N.S. 
413; Re Edwards, 4 Wkly.Rep. 801. 


70. In re Hoskin, 6 Ch.D. 281; 
In re Knight, 27 Beav. 45, 54 Reprint 
18; In re Cater, 25 Beav. 361, 53 Re- 
print 674; In re Woodburn, 1 De 
G.&J. 333, 58 Eng.Ch. 258, 44 Reprint 
752; Ex p. Heming, 3 Kay & J. 40, 69 
Reprint 1013; Re Trustees Relief 


Act;.11 Ll Rep. NiSy 415. 
71. See cases infra this note. 
[a] Costs of petition.—(1) Costs 


of petition for income are ordinarily 
payable out of the income and not 
out of the corpus of the trust estate 
Gn“ re: fvan> DR. 7 Ches609s"stn ere 
Mason, L.R. 12 Eq. 111; In re Smith, 
L.R. 9 Eq. 374; In re Whitton, L.R. 
8 Eq. 352; In re Marner, L.R. 3 Hq. 
432; In re Hamersley, 23 Beav. 267, 
53 Reprint 104; Re Hadland, 23 Beav. 
266, 53 Reprint 104; In re Lorimer, 
12 Beav. 521, 50 Reprint 1160; In re 
Ingram, 18 Jur. 811; In re Bangley, 
16 Jur. 682; Ex p. Fletcher, 12° Jur. 
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a part thereof have been allowed out of the corpus 
of the trust fund or estate,’? and costs of the trus- 
tee attendant on his payment of the fund into court 
may be payable out of the capital and the corpus 


of the fund.7? 


[§ 937] 2. Election of Remedies. Where there 
has been a breach of trust or where trust: property 


619; In re Whiting, 7 Jur.N.S. 754; 
Re Munton, 39 L.J.Ch. 764; Re 
Tchitchagoff, 10 L.T.Rep.N.S. 860), 


(2) although there is authority to 
the contrary (In re Turnley, L.R. 1 
Ch. 1525, In’re Wood, L.R. 11—Kg. 155; 
in))re’ Gordon; “lL. R=“ 6) Has 335;-“Re 
Leake, 32 Beav. 135, 55 Reprint 53; 
In re Field, 16 Beav. 146, 51 Reprint 
733; “Re Butler, 16 Jur. 324;.-In re 
Knight, 37 L.J.Ch. 409; In re Tanner, 
35 L.J.Ch. 689; Re Battell, 21 Wkly. 
Rep. 138). 


72. Re Hadland, 23 Beav. 266, 53 
Reprint 104; In re Ross, 15 Jur. 241; 
In re Whiting, 7 Jur.N.S. 754; Re 
Tchitchagoff,-10 L.T.Rep.N.S. 860; In 


re Colson, Kay 133, 69 Reprint 57. 


73. In re Smith, L.R. 9 Eq. 374; 
In re Whitton, L.R. 8 Eq. 352; In re 


Cawthorne, 12 Beav. 56, 50 Reprint, 


981; Re Staples, 13 Jur. 273; In re 


Reid, 1 Wkly.Rep. 13. 


74. \U.S.—Parker State Bank v. 
Pennington, 9-F.(2d) 966; In re In- 
terborough Consol. Corporation, 288 


sos og Acin OS zbate Auiyue 495 
cert den Porges vy. Sheffield, 43 S.Ct. 
W005 2625 U.Swl52, 60 kd. 12157" 


Ark.—Davis v. Dickerson, 207 S.W. 
436, 137 Ark. 14. 


Del.—Cahall v. Burbage, 121 A. 646, 
14 Del.Ch. 55. 


Mass.—Hewitt v. Hayes, 
332, 205 Mass. 356. 


Mo.—McKee v. Downing, 124 S.W. 
7, 224 Mo. 115; Alexander v. Sovereign 
Camp of Woodmen of the World, 186 
Shwe ce 193) MaorAppy 4it Deersiyv. 
Deer’s Estate, (App.) 180 S.W. 572. 


Neb.—Robinson vy. Tower, 145 N.W. 
348, 95 Neb. 198. 


N.J.—Hanford v. Duchastel, 
586, 87 N.J.Law 205. 


N.Y.—Powell v. Freeport Bank, 193 
N.Y.S. 100, 202 App.Div. 482; Pratt 
v. Commercial Trust Co. of New York, 
174 N.Y.S. 88, 105 Mise. 324 [aff 175 
N.Y.S. 918, 188 App.Div. 881]. 


Tex.—Spencer v. Pettit, (Commn. 
App.) 2 S.W.(2d) 422 [rev (Civ.App.) 
268 S.W. 779]. 


[a] Reason for rule.—‘‘The person 
aggrieved by a breach of trust is en- 
titled to be restored to the status quo 
ante as nearly as the facts and cir- 
cumstances of each case will permit. 
If the circumstances are such as to 
afford him either of two methods of 
restoration, the right exists to elect 
which of the two he will pursue.” 
Cahall v. Burbage, 121 A. 646, 14 Del. 
Che 55,460. 


[b] Tlustrations.—(1) Every per- 
son who receives money to be paid 
to another, or to be applied to a par- 
ticular purpose, to which he does not 
apply it, may be sued either at law for 
money had and received, or in equity 
as a trustee for breach of trust. In re 
Interborough Consol. Corporation, 288 
884 82) AGoR: 9382. lath 27 eM. 249), 
and cert den Porges v. Sheffield, 43 S. 
Ci.) 700) 262) USi2(52,.60 Lebid, y215 7. 
(2) A cestui que trust may elect to 
proceed against a trustee personally 
for any breach of trust by a misap- 


91 N.E. 


93° AL 
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law.7® 


another.*7 


propriation of funds, and may sue in 
equity for an accounting, or bring 
suit at law in the nature of assumpsit 
for money had and received. Parker 
State Bank v. Pennington, 9 F.(2d) 
966. (3) A trustee, who misappro- 
priates trust funds, can be sued either 
at law for conversion or in equity 
for an accounting. Pratt v. Commer- 
cial Trust Co. of New York, 174 N.Y. 
S. 88, 105 Misc. 324 [aff 175 N.Y.S. 918, 
188 App.Div. 881]. (4) Where a 
trustee converts a part of the trust 
fund, the beneficiaries or succeeding 
trustees may elect either to sue in 
equity to impound the money, where 
it can be traced and have it declared 
a trust fund, or may bring an action 
for conversion. Robinson v. Tower, 
145 N.W. 348, 95 Neb. 198. (5) Those 
who are the equitable beneficial own- 
ers of a fund which has been invest- 
ed by another in land, who has taken 
the legal title to himself, may sue at 
law for the land itself or for the 
amount of money so converted, with 
interest thereon from the time of the 
conversion, or they may sue in equity 
to have a resulting trust declared. 
McKee v. Downing, 124 S.W. 7, 224 
Mo. 115. (6) Beneficiaries, who do 
not receive from their trustee what 
he ought to pay them, may either sue, 
with or. without an attachment of 
property, taking the position of an 
ordinary creditor, or they may seek 
to enforce their rights by the equita- 


ble remedies available to them. 
Hewitt v. Hayes, 91 N.E. 332, 205 
Mass. 356. (7) Where a husband’s 


disposition of community property is 
wrongful as to his children, they 
could recover the value thereof or the 
property into which they could trace 
proceeds. Spencer v. Pettit, (Tex. 
CommnzAppMn 2eisaw. Ged) 42.2, Sire 
(Civ.App.) 268 S.W. 779]. (8) Where 
a husband, without his wife’s written 
consent, as required by Rev. St. 
(1909) § 8309, used her separate 
money in the purchase of land, the 
money was still her property, which 
she might recover by an action in 
equity to establish a resulting trust, 
or at law by exhibiting her demand 
against his estate. Deer v. Deer’s Es- 
tate, (Mo.App.) 180 S.W. 572. (9) 
Trust money, traceable into the hands 
of a person who had knowledge of 
the violation of the trust, may be re- 
covered in an action for money had 
and received, aS well as by a bill in 
equity. Hanford v. Duchastel, 93 A. 
586, 87 N.J.Law 205. (10) Where 
trust funds are diverted by a trustee 
and used to pay an individual debt, 
and the creditor has actual or con- 
structive notice of the diversion, the 
cestui may sue in equity to trace the 
funds, or, in a proper case, bring an 
action at law for conversion. Powell 
v. Freeport Bank, 193 N.Y.S. 100, 202 
App.Div. 432. (11) Where insured 
borrowed from the beneficiary of an 
insurance policy, who agreed to pay 
the proceeds of the policy in excess 
of the loan to insured’s wife, the 
beneficiary’s suit on the policy could 
be brought in equity or at law, and 
the trust agreement would be en- 
forced in favor of the wife. Alex- 
ander v. Sovereign Camp of Wood- 
men of the World, 186 S.W. 2, 193 Mo. 


is | 
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has been misappropriated, one beneficially interest- 
ed may at his election bring an action either at 
law or in equity,74 or he may have an election be- 
tween remedies in equity,’?® or between remedies at 
But having once elected to pursue one rem- 
edy the cestui que trust cannot thereafter employ 
Nevertheless an election by a cestui que — 
trust having but a life interest will not bar the 


App. 411. (12) Where land held in 
trust was conveyed by the trustee in 
breach of his trust, the cestui que 
trust could sue for the value of the 
land on account of the violation of 
the trust or could sue for money had 
and received for his benefit and re- 
cover the price realized on the same. 
Davis v. Dickerson, 207 S.W. 436, 137 
Ark. 14. 


[c] Actions against banks or 
depositaries for participation in the 
misappropriation of trust funds by 


\ 


FE 


a trustee, while ordinarily brought at. 


law, may be brought in equity as well. 
Pratt v. Commercial Trust Co. of New 
York, 174 N.Y.S. 88, 105 Misc. 324 
[aff 175 N.Y.S. 918, 188 App.Div. 881]. 


[d] Where a trust company, if 
liable at all, was liable only for par- 
ticipation in wrong of an individual 
trustee, it was chargeable as trustee 
de son tort, and was liable to the 
same actions as the original trustee. 
Pratt v. Commercial Trust Co. of 
New York, 174 N.Y.S. 88, 105 Misc.’ 
ee [aff 175 N.Y.S. 918, 188 App.Div. 


75. D. Sullivan & Co. v. Ramsey, 
(Tex.Civ.App.) 155 S.W.,580. 


[a] EUustration.—On breach of 
an agreement by the purchaser of a 
mortgage debt, on foreclosing a lien, 
to hold the property in trust for 
plaintiffs, they could in an equitable 
action either sue to recover the prop- 
erty, or for its value, as they elected. 
D. Sullivan & Co. v. Ramsey, (Tex. 
Civ.App.) 155 S.W. 580. 


76. Glendenning v. Slayton, 179 P. 
817, 55 Mont. 586; Naber v. Brundage, 
(Tex.Civ.App.) 273 S.W. 609. 


[a] Illustrations. — (1) Where 
money and a receipted bill were de- 
livered to a banking firm for delivery 
to certain buyers and a seller on per- 
formance of certain conditions, the 
firm became voluntary trustees for 
the benefit of the buyers and the 
seller, under applicable statutes (Rev. 
Codes § 5371), became bound to high- 
est good faith in executing the trust, 
and could not deal with it for its own 
benefit or any other purpose uncon- 
nected with it; therefore any dispo- 
sition of deposit contrary to the agree- 
ment between the buyers and the 
seller amounted to a conversion ren- 
dering the firm liable in an action at 
law therefor or for money received. 
Glendenning v. Slayton, 179 P. 817, 55 
Mont. 586. (2) Where one receiving 
money as a trust fund for acquisition 
of title to an oil and gas lease paid it 
to the owner of the lease for a mere 
option to purchase, which was sub- 
sequently forfeited for nonpayment 
of rentals by the trustee, the bene- 
ficiary could sue for the value of the 
lease or for purchase money with in- 
terest, and the trustee could not com- 
plain of the judgment, for the pur- 


chase money and interest, where the 


beneficiary did not complain. Naber 
Ph cet (Tex.Civ.App.) 273 S.W. 


77. Glezos v. Glezos, 178 N.E. 379, 
346 Ill. 96; Deer v. Deer’s Estate, 
(Mo. App.) 180 S.W. 572. 


[a] Thus, where plaintiff elected 


For later cases, developmenis and changes in the law see Annotations, same title and section number, 
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remedies of those beneficially interested as remain- 


dermen.*8 
[§ 938] 3. Grounds of Action. 


erty, 


move,*® or where doubt arises 
struction of an 


to treat two thousand five hundred 
dollars advance as a loan, he could 
not later come into a court of equity 
and claim that he was the owner of an 
equitable interest in property pur- 
chased, by reason of a resulting trust. 


Glezos v. Glezos, 178 N.E. 379, 346 
Tll. 96. 
[b] Reason for rule.—‘“It is a uni- 


versally adopted principle of law that 
where a person has two or more 
remedies for the redress of a wrong 
or the enforcement of a right, and 
these remedies are based upon incon- 
Sistent theories, such person is put 
to an election, and when he has with 
full knowledge of the facts definitely 
chosen to pursue one remedy, he will 
be bound by his election.” Glezos 
v. Glezos, 178 N.E. 379, 380, 346 Ill. 
96. 


Effect of election of remedies gen- 
erally see Election of Remedies § 83. 


78. Brown v. Williams, 29 Ohio 
CinGt. 25: 
79. U.S.—Memphis Sav. Bank v. 


Houchens, 1b ha 96, pa CCAS FLUO 
Newman v. Schwerin, 109 F. 942, 48 
C.C.A. 742. 


Ala.—Howard y. Gilbert, 
726. 

Mass.—Burlingame v. 
Gray 367. 


N.Y.—City Bank Farmers’ Trust 
Co. v. Hewitt Realty Co., 177 N.E. 
309; 257 N.Y. 62; 76 A.L.R.88r- 


97 N. 


39 Ala. 


Hobbs, 12 


S.D.—Swenson v. 
W. 845, 17 S.D. 558. 


Va.—Hess v. Rankin, 78 Va. 175. 


Eng.—Barkley v. Reay, 2 Hare 308, 
24 Eng.Ch. 306, 67 Reprint 127. 


“The court would not dis- 
place a competent trustee or take the 
possession [of trust property] from 
him, unless he wilfully or ignorantly 
permitted the property to be placed 
in a state of insecurity, which due 
care or conduct would have prevent- 
ed.” Barkley v. Reay, 2 Hare 308, 
24 Eng.Ch. 306, 67 Reprint 127, 128. 


{a] Bill against one wrongfully 
holding trust property, by a part of 
the cestuis que trust, to recover the 
property and to have a trustee ap- 
pointed to execute the trust, should 
not be dismissed for want of equity. 
Howard v. Gilbert, 39 Ala. 726. 


[b] Possession not necessary.— 
The primary object of a bill by the 
owner of the equitable title, having 
the right to call in the legal title and 
compel conveyance of the legal title 
to him, is the vindication of the 
equitable title, and the rule requiring 
possession on the part of plaintiff in 


[65 C. J.—64] 


Swenson, 


As a general rule 
a suit in equity to establish and enforce a trust, 
and to protect and preserve the trust fund or prop- 
can be maintained when, and only when, the 
facts alleged as constituting the grounds of aetion 
show that some affirmative relief is called for of 
such a character that it may be administered by a 
court of equity,*® as where the trustee, although with- 
out fault of his own, has been prevented from exe- 
euting the trust in the manner contemplated and 
there are obstacles in the way of its proper and 
economical administration which the court can re- 
as to the proper con- 
instrument creating the trust. 
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Such a suit cannot be maintained where the facts 


do not show the existence of a trust of which the 


to relief ;°° 


Ob 


a bill to remove a cloud does not ap- 
ply. Blake v. O’Neal, 61 S.E. 410, 63 
WiiVatdiS oo bom. Re ACUN St 47, 


[ec] “Bad faith, fraud, or other 
breach of trust are grounds for 
equitable relief.””’ City Bank Farm- 
ers’ Trust Co. v. Hewitt Realty Co., 
ie er 309, 311, 257. N.Y. 62, 76 A:L. 


[d] “Courts in proper case 
: will compel trustees to ob- 
serve obligations of fiduciary rela- 
tionship which the law imposes on 
them.’ City Bank Farmers’ Trust 
Co. v. Hewitt Realty Co., 177 N.E. 309, 
Sid 2bi— NE 262, OM AGdasn. Soden 


80. Memphis Sav. Bank Vv. 
Houchensy £15" BY 96752 Ci@xA. 176: 


Slo. (City oi) -St. A0uis) ve. McA 
lister, 257 S.W. 425, 302 Mo. 152. 


[a] Thus, where doubt arises as 
to the true construction of an in- 
strument by which a trust is created, 
and there are different claimants, the 
trustee may bring his bill, setting 
forth the facts and calling on claim- 
ants to settle their rights before the 
court, and praying an order in regard 
to the mode of executing it and ex- 
penses of litigation. City of St. Louis 
se McAllister, 257 S.W. 425, 302 Mo. 

2. 


82. Randall v. Constans, 
530, 33 Minn. 329. 


[a] In Massachusetts, before the 
revised statutes went into operation, 
a court of equity had no jurisdiction 
of a case which did not show a trust 
arising under a deed or will, or in the 
settlement of an estate. Raynham 
First Cong. Soc. v. Raynham, 19 Pick. 
(Mass.) 492. 


23 N.W. 


83. Ridgway v. Milligan, 7 Ind, 
273. 

84. Ridgway v. Milligan, supra. 

85. See infra text and notes 86, 


86. Hinchman v. Kelley, 49 F. 492 
{aff 54 F. 68, 4 C.C.A. 189]; Wilkins 
v. Fitzhugh, 11 N.W. 814, 48 Mich. 
78; Rouse v. Rouse, 83 S.E. 305, 167 


N.C. 208; Haldeman v. Weeks, 175 
. 445, DOO 2 005 
[a] For example (1) a party 


creating a trust, who has entered into 
partnership with the trustee and dealt 
with the trust funds as partnership 
assets whereby losses have accrued 
cannot come in as a cestui que trust 
and call the residuary beneficiaries to 
an account for the balance of the fund 
turned over to them by the trustee. 
Wilkins v. Fitzhugh, 11 N.W. 814, 
48 Mich. 78. (2) A purchaser of a 
speculative right to a trust in prop- 


court can take jurisdiction ;** 
adapted to any form of relicf to which plaintiff is 
entitled,** as where the proper form of remedy is 
a bill for the enforcement of a vendor’s lien;** or 
where complainant is not entitled to equitable re- 
lief,8> as where he fails to show facts entitling him 
or where the trust sought to be estab- 
lished or enforced has been created for a fraudu- 
lent or illegal purpose;** but it has also been held 
that a trust created for an illegal purpose will not 
prevent enforcement when to refuse such enforce- 
ment would allow the person who admits himself 
to be trustee to retain the fruits of the attempted 
A cestui que trust cannot maintain a bill 


or where it is not 


erty cannot maintain a suit in equity 
to declare a trust on the property. 
Hinchman v. Kelley, 49 F. 492 [aff 54 
EN 63,4 'C Crane 1S 974) C3) ee Aasiia tabs 
the beneficial owner of mining stock 
against the trustee holding cannot be 
maintained, where the answer ad- 
mits the trusteeship, the trust has 
not terminated by its terms, and there 
have been no dividends. Haldeman v. 
Weeks, 175 P. 445, 90 Or. 201. (4) 
Where it appears that real property 
was conveyed to defendant, in trust 
for the grantor and his surviving 
widow for life, and then to convey to 
the grantor’s heirs, an heir had no 
right of action against the trustee to 
compel a conveyance until the death 
of the surviving widow. Rouse v. 
Rouse, 83 S.E. 305, 167 N.C. 208. 


[b] Court can only leave parties 
where it finds them where the cestuis 
que trust fail to show facts entitling 
them to relief. Teeter v. Veitch, (N. 
J.Chs) Gi Alo. 


87. Rogers Vv. Rogers, (Tex. 
Commn.App.) 240 S.W. 1104 [rev (Civ. 
App.) 230 S.W. 489]; McGuire v. Pros- 
ser, (N.B.) [1925] 3 Dom.L.R. 866. 


“Equity will leave the parties to 
such transactions in the position in 
which they have placed themselves, 
refusing all affirmative aid to either 
of the fraudulent participants.” Rog- 
ers v. Rogers, (Tex.Commn.App.) 240 
S.W. 1104, 1105 [rev (Civ.App.) 230 S. 
W. 489]. 


[a] Tllustrations.—(1) Where a 
husband purchases property in the 
name of his wife under circumstances 
showing intent to defraud creditors, 
the court will not grant him relief in 


a suit to establish a trust in his 
favor. McGutre v. Prosser, (N.B.) 
[1925]. 3° Dom... 866:,,,(2)) Aetruse 


created for a fraudulent purpose can- 
not be enforced. Rogers v. Rogers, 
(Tex.Commn.App.) 240 S.W. 1104 [rev 
(Civ.App.) 280 S.W. 489]. 


88. Fishblate v. Fishblate, 
469, 471, 238 Pa. 450. 


[a] FIllustration.—Where a _ hus- 
band deposited the proceeds of a busi- 
ness, in which he and his wife were 
engaged, in a bank in his own name 
as trustee for his wife, and used a ~ 
part of such proceeds to purchase se- 
curities, the fact that the business 
was illegal could not deprive her of 
her right to enforce the trust against 
him and against third parties, who 
took the securities with notice of the 
existence of the trust. Fishblate v. 
Fishblate, 86 A. 469, 288 Pa. 450. 


[b] Reason for rule.—‘‘The court 
will not unravel the transaction when 
an illegal object is set up, because 
the money or thing which was the 


86 A. 
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in equity against the trustee in possession and a 
third person who claims a legal title adversely to 
the trustee to settle the conflicting claims.®® 


The determination in a former action of a right 
to enforce a trust, and of the duties and liabilities 
precludes a subsequent action for the 
trustee’s breaches of trust prior to such former ac- 


thereunder, 


tion.®° 
[§ 939] 4. Jurisdicticn®!—a, In 


particular court which has jurisdiction of questions 
relative to the establishment and enforcement of a 
trust is ordinarily regulated by the local practice, or 
statutory provisions.?? 
which are given original jurisdiction of all cases at 
law and in equity of course have jurisdiction of the 


constitutional or 


being a legal considera- 
Fishblate v. 


price of it, 
tion, cannot be affected.” 


Fishblate, 86 A. 469, 471, 238 Pa. 
450. 
89. Dameron v. Gold, 17 N.C. 17. 


90. 
91. 


Court to appoint 
supra § 390. 


Proceedings for accounting see supra 
§§ 787-790. 


Trust funds paid into court see supra 
§ 934. 


Church v. Kidd, 88 N.Y. 652. 
Jurisdiction of: 
new trustees see 


92. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] Particular courts having ju- 


visdiction of establishment and en- 
forcement of trusts.—Haverstick v. 
Trudel, 51 Cal. 431. (district court); 
Currier v. Johnson, 73 P. 882, 19 Colo. 
App. 94 tie ag court); Eliot’s Ap- 
peal, 51 A. 558, 74 Conn. 586 (superior 
court on ‘appeal) ; Whitney v. Fris- 
bie, 6 D.C. 262 [rev on other grounds 
9 Wall. (U.S.) 187, 19 L.Ed. 668] 
(supreme court of the District of 
Columbia); Spencer v. Spencer, 67 N. 
BE. 1018, 31 Ind. App. 321, 99 Am.S.R. 
260 (circuit court); Manley v. Carter, 
52 P. 915, 7 Kan.App. 86 (district 
court); Campbell v. Wallace, 10 
Gray (Mass.) 162 (jurisdiction of the 
supreme court in equity to enforce 
trusts is not enlarged by Rev. St. 
ec 81 § 8, so as to extend to the en- 
forcement of trusts arising under the 
will of a foreigner which has been 
allowed in a foreign country only, and 
no certified copy of which has been 
filed in the local probate court); 
Whitten v. Whitten, 3 Cush. (Mass.) 
191 (the supreme court has jurisdic-, 
tion of implied as well as of express 


trusts); Butler v. Lawson, 72 Mo. 
227 (circuit court); Adams y. Dennis, 
107 N.W. 865, 76 Neb. 682 (district 


courts have jurisdiction in cases in- 
volving the ownership of property 
held in trust, although the property 
is in possession of, and claimed by, 
the administrator of a deceased per- 
son); Kirk y. Kirk, 33’ N.E. 552, 137 
N.Y. 510 (the supreme court has in- 
herent power to execute a trust, and 
in the absence of a trustee may and 
will take upon itself its execution); 
McCartney v. Bostwick, 32 N.Y. 538 
(by constitution in supreme court); 
Oliver v. Wiley, 75 N.C. 320 (superior 
court); Seattle v. McDonald, 66 P, 
145, 26 Wash. 98 (superior court); 
Hill v. True, 80 N.W. 462, 104 Wis. 
294 (circuit court has jurisdiction 
of an action to charge real estate or 
proceeds thereof with a trust); Wells 
v. Walsh, 60 N.W. 824, 88 Wis. 534 
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Carian be taken 


the proceeds of 
stitute the trust 


General. The 


force 
affects the title 


Courts 
that a court of 


(where a creditor, seeking to enforce 
a trust, charges fraud in allowing 
taxes on the trust land to remain un- 
paid, for which the land was sold, and 
claims title through the tax sale, the 
circuit court has jurisdiction to ad- 
minister the trust). 


[b] Appointment of trustee of 
trust created in a portion of the 
creator’s land, and the presence of 
such trustee as a party in an action 
to partition the land, are not essential 
to give the supreme court of New 
York complete jurisdiction and au- 
thority to render a judgment dispos- 
ing of the interests of all parties in 
the, lands. Kirk y. Kirk, 33 N.E. 552, 
ST AND Yeon DillO: 


[ec] City court of New York.— 
(1) The city court of New York has 
no jurisdiction of a suit wherein a 
complainant demands judgment 
against a trustee for a Sum of money, 
and states that he, as trustee, has no 
claim to the same, as it is an action 
to compel the performance of a trust. 
Hunt v. Genet, 14 Daly 225, 6 N.Y.St. 
275. (2) But an action to recover 
money had and received for the bene- 
fit of plaintiff, arising from the pro- 
ceeds of sale of real estate held by 
defendant for the benefit of plaintiff 
and another, is not an action to create 
a trust, the effect of which would be 
to deprive such court of jurisdiction 
of, the case. Nesbit v. Mathews, 16 
INuveS: 202. 


[d] Following trust fund.—Under 
Personal Prop. L: § 20 (Consol. L. e 
41), one entitled to follow a trust 
fund into the hands of a third person 
should apply to the supreme court. 
In re Meehan’s Estate, 171 N.Y.S. 766, 
104 Misc. 219. 


98, Currier v. Johnson, 73 P. 882, 
19 Colo.App. 94; Howell v. Moores, 
19 N.E. 863, 127 Ill. 67; Hamer v. 
Cook, 24 S.W. 180, 118 Mo. 476. 

[a] Circuit courts. — Howell v. 
Moores, 19 N.E. 8638, 127 Ill. 67. 

94. Howell v. Moores, supra. 

95. See infra § 945, 

96. See case infra note 97. 

97. See case infra this note. 

[a] Removal of trustee from state 


does not affect the jurisdiction of the 
courts of that state of a trust created 
by the instrument of a citizen of such 
state, and the funds of which have 
arisen out of property situated there- 


in. Pennington v. Smith, 69 F. 188. 
98. U.S.—Massie Vv. Watts, 6 
Cranch 148,-3 L.Ed. 181; Memphis 


Sav. Bank v. Houchens, 115 F. 96, 52 
CiCVAS MUG: 


Cal.—Smith v. Mavis, 27 P. 26, 90 
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away by an act of the legislature.°* 


Since a suit to establish and enforce a trust is or- 
dinarily regarded as transitory rather than local,®® 
a trust may be enforced by the courts of the state 
wherein the creator resides,°® and particularly where 


property ‘located therein also con- 
res.27 But a court which acquires 


jurisdiction of the parties, has jurisdiction to en- 
a trust, although in so doing it incidentally 


to property, the subject matter of 


the trust, which is situated in another state or ju- 
risdiction,®® or although all the beneficiaries reside 
in another state.°® 


It is ordinarily held however 
one state has no jurisdiction to en- 


Cal. 25, 25 Am.S.R. 92: Le Breton v. 
cee Francisco Super. Ct., 4 P2777, 66 
Cal. 


Conn.—Cowles _ v. 
Conn. 121, 25 Am-:D. 60. 


D.C.—Stone v. Fowlkes, 29 App. 
379; Whitney v. Frisbie, 6 D.C. 262 
[rev on other grounds 9 Wall. (U.S.) 
187, 19 L.Ed. 668]. 


Kan.—Manley v. Carter, 52 P. 915, 
7 Kan.App. 86. 


N.J.—Lindley v. O’Reilly, 15 A. 379, 
50 N.J.law 636, 7 Am.S.R. 802, 1 L.R. 
A. 79; Allen y. Arkenburgh, 41 A. 677, 
57 N.J.Eq. 440. But see Servis v. Nel- 
son, 14 N.J.Eq. 94 (holding that a 
trust in regard to lands situated in 
another state cannot be enforced in 
New Jersey). 


N.Y.—Paget v. Stevens, 38 N.E. 273, 
143 N.Y. 172; Sutphen v. Fowler, 9 
Paige 280. But see Jones vy. Jones, 
380 N.Y.S. 177, 8 Mise. 660 (holding 
that a New York court cannot com- 
pel a trustee to convey trust lands 
and personal property in Illinois in 
the enforcement of the trust). 


Pa.—Clark v. Clark, 36 A. 747, 180 
Pa. 186; Vaughan v. Barclay, 6 Whart. 
392. But see Freeman v. Pennock, 1 
Watts 405 note, 3 Penr.&W. 317 note 
(saying «the courts of Pennsylvania 
have no jurisdiction over trust land 
in Ohio, the only relief available in 
Pennsylvania being a personal action 
on acontract relied on as establishing 
the trust). 


Va.—Farley v. Shippen, Wythe 254. 


Ont.—Smith vy. Henderson, 17 Grant 
Chasé: 


[a] For example (1) where a trus- 
tee for the disposition of lands situ- 
ated in New York City resides in 
Massachusetts, the cause of action 
against him for breach of duty as 
trustee arises in Massachusetts and 
not in New York City. Paget v. Ste- 
yens,.38.N. BE. 273; 143 NY) 72a) 
A court having jurisdiction of the 
trustee may in the enforcement of a 
trust compel him to convey land sit- 
uated in another state. Vaughan v. 
Barclay, '6 Whart. (Pa.) 392. (8) 
Where the representatives of a de- 
eeased trustee sold trust lands locat- 
ed in New Jersey, they may be sued 
in New York in.an action to compel 
a recognition of the trust in the pro- 
ceeds. Allen v. Arkenburgh, 41 A. 
677, 57 N.J.Hq. 440. 


{b] In Tennessee it has been held 
that the courts of that state have no 
jurisdiction to declare a trust on land 


27. 


Whitman, 10 


situated in another state. Pickett v. 
Ferguson, 8 S.W. 386, 86 Tenn. 642. 

99. .Chases «vie Chase; , 2) Alien 
(Mass.) 101. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


enforcement of trusts,°? and, if this jurisdiction is — 
given by a provision of the state constitution, it — 


~ §§ 939-940] | 


force a trust either created by a court of another 
state, or where the trustee is acting solely under 
the appointment or jurisdiction of the latter court ;1 
but otherwise a court having jurisdiction of the sub- 
ject matter may enforce the trust so far as such 
subject matter is concerned, although the trust arose 


or was created in another state. 


Determining right to legal remedy. A court of 
law is not precluded from considering and passing 
upon the facts constituting a trust to ascertain 
whether the trustee’s treatment of it entitles the 


[a] For example, where an instru- 
ment creating a trust with directions 
to pay the yearly income to the crea- 
tor’s son for the support of himself 
and his family was made by a resi- 
dent of a particular state, and is 
proved therein, and the trustee re- 
sides therein, the court has jurisdic- 
tion to regulate the proper adminis- 
tration of the trust, although the cre- 
ator’s son and his wife and children 
reside in another state. Chase v. 
Chase, 2 Allen (Mass.) 101. 


1. Jenkins v. Lester, 131 Mass. 355; 


‘Leland v. Smith, 131 Mass. 358 note; 


Campbell v. Sheldon, 13 Pick. (Mass.) 

8; Alger v. Alger, 31 Hun (N,Y.) 471; 

poeyentz v. Gerhardt, 75 P. 698, 44 
r. 425. 


{a] Fact that trustee’s residence 
is in jurisdiction other than that in 
which he was appointed will not con- 
fer authority in sueh other jurisdic- 
tion to enforce the trust. Schwartz 
v. Gerhardt, 75 P. 698, 44 Or. 425. 


2 Morris v. Vyse, 117 N.W. 639, 
154 Mich. 253, 129 Am.S.R. 472; Squier 
on 226 N.Y.S. 162, 131 Misc. 
129. 


3. Snyder v. Parmalee, 68 A. 649, 
80 Vt. 496. 


4 Cruse v. Kidd, 70 So. 166, 195 
Ala. 22, 2 A.L.R. 36. ; 


Particular remedies at law by ces- 
tui que trust see supra § 925. 


5. U.S.—Clews v. Jamieson, 21 S. 
Ct. 845, 182 U.S. 461, 45 L.Ed. 1183 
[rev 96 F. 648, 38 C.C.A. 473]; Mer- 
rill v. Nat. Bank, 19 S.Ct. 360, 173 U. 
Batolwdte Libd. 640 aft 75. BE 148, 
QiG:CyA., 282,08 H.-208;, 24'C.CAN6 3]; 
McKee v. Lamon, 16 S.Ct. 11, 159 U.S. 
317, 40 L.Ed. 165; Manhattan Bank v. 
Walker, 9 S/Ct. 519, 130 U.S. 267, 32 L. 
Eid. 959; Sioux Falls Trust & Savings 
Bank v. Homer W. Johnson Co., 20 F, 
(2d) 693; Maurel v. Smith, 220 F. 195; 
Morrill v. American Reserve Bond 
Co., 151 F. 305; Hunter v. Robbins, 
117 F. 920; Levi v. Evans, 57 F. 677, 
6 C.C.A. 500; Wood v. Perkins, 57 F. 
258; McCampbell v. Brown, 48 F. 795, 


Aja.— City. Bank .& ‘Trust Co.-v. 
Gardner, 142 So. 535; Henderson v. 
Henderson, 97 So. 353, 210 Ala. 73; 
Morris v. Southern Realty & Con- 
struction Co., 84 So. 809, 203 Ala. 600; 
Jones v. McPhillips, 77 Ala. 314. 


Ark.—Clark v. Spanley, 183, S.W. 
964, 122 Ark. 366; Spradling v. Sprad- 
ling, 142 S.W. 848, 101 Ark. 451; Rus- 
sell v. Tate, 13 S.W. 180, 52 Ark. 541, 
20 Am.S.R. 193, 7 L.R.A. 180; Sale v. 
McLean, 29 Ark. 612. 


Cal.—Hallinan v. Hearst, 66 P. 17, 
13% Cal. 645, 55 L.R:.A. 216 [rev 62 P. 
1063]; Reay v. Reay, 275 P. 533, 97 
Cal.App. 264. f 


Conn.—MecDonald v. Hartford Trust 
Co., 132 A. 902, 104 Conn. 169; Cowles 
vy. Whitman, 10 Conn. 121, 25 Am.D. 
60. 


Fla.—Johnston v. Sherehouse, 54 
So. 892, 61 Fla. 647. 
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Unexecuted trust. 
no jurisdiction to deal with an unexecuted trust 
otherwise than to adjudge damages for certain 
breaches thereof.+ 
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beneficiary to a legal remedy. 


Ordinarily a court of law has 


[§ 940] b. Equity Jurisdiction—(1) In General. 
The law is well settled that a court of equity has 


Ga.—McCreary v. Gewinner, 29 S.E. 
960, 103 Ga. 528. 


Ill.—Orr v. Yates, 70 N.E. 731, 209 
Ill, 222; Coryell v. Klehm, 41 N.E. 
864, 157 Ill. 462; Harris v. Douglas, 
64 Jill. 466; Hopkins v. Granger, 52 
Ill. 504; Norton vy. Hixon, 25 Ill. 439, 
79 Am.D. 338; Coates v. Woodworth, 
13 Tl. 6545 Smith tv Baxter, 239) £11: 
App. 453. 


Ind.—Spencer y. Spencer, 67 N.E. 
1018, 31 Ind.App. 321, 99 Am:S.R. 260. 


Iowa.—Frink vy. Commercial Bank 
of Emmetsburg, 191 N.W. 513, 517, 195 
Iowa 1011 [quot Cyc]. 


Ky.—Hollowell v. Satterfield, 215 
S.W. 63, 185 Ky. 397; Campbell v. 
Napier, 206 S.W. 271, 182 Ky. 182; 
Holbrook v. Fyffe, 175 S.W. 977, 164 
Key 4355) 442 Sicite Cyclo lurnergin. 
Johnson, 31 S.W. 1027; Lasley v. Las- 
ley Lo Duw. Lv 


Me.—Caverly v. Small, 111 A. 300, 
re Me. 291; Cary v. Whitney, 48 Me. 


Md.—Leupold v. Leupold, 144 A. 
647, 156 Md. 516; Dombrovski v. City 
of Baltimore, 118 A. 861, 141 Md. 422; 
Coudon v. Updegraff, 83 A. 145, 117 
Md. 71; Dillon v. Connecticut Mut. 
L. Ins. Co., 44 Md. 386; Dorsey v. 
Garey, 30 Md. 489; Mory v. Michael, 
Bs Ma. 227; Callis v. Ridout, 7 Gill & 

sik: 


Mass.—Amory v. Trustees of Am- 
herst College, 118 N.E. 933, 229 Mass. 
874; Rice v. Merrill, 102 N.E. 414, 
215 Mass. 419; Johnson vy. Johnson, 
102 N.E. 465, 215 Mass. 276; Sargent 
V., Wood, 8) ONG. 90157196 Mass.-"i 
(under Rey. L. ec 159 § 3); Bryant v. 
Russell, 23 Pick. 508; Ayer v. Ayer, 
16 Pick. 327; Jenison v. Hapgood, 
7 Pick. 1, 19 Am.D. 258; East Sud- 
bury v. Belknap, 1 Pick. 512, 


Mich.—Fisher v. Grandfield, 178 N. 
W. 31, 211 Mich. 53; Chambers v. 
Chambers, 173 N.W. 367, 207 Mich. 
129; Buck v. Lockwood, 159 N.W. 509, 
193 Mich. 242; Wheeler v. Ocker & 
Ford Mfg. Co., 127 N.W. 332, 162 Mich. 
204; Chamberlain v. Eddy, 118 N.W. 
499, 154 Mich. 593; Sanborn v. Loud, 
113 N.W. 309, 150 Mich, 154, 121 Am. 
S.R. 614; Fowle v. Barnes, 58 N.W. 
63, 99 Mich. 8; White v. Cleaver, 42 
N.W. 530, 75 Mich. 17; Peer v. Kean, 
14 Mich. 354. 


Minn.—Ramsden vy. 
Minn. 74 


Miss.—Woodruff v. State, 25 So. 
483, 77 Miss. 68; Wade v. American 
Colonization Soc., 15 Miss. 663, 45 Am. 

. 324, 

Mo.—Hamer v. Cook, 24 S.W. 180, 
118 Mo. 476; Shelton v. Harrison, 167 
S.W. 634, 182 Mo.App. 404. 


N.J.—Caruso v. Caruso, 143 A. 771, 
103 N.J.Eq. 487 [rev on other grounds 
148 A. 882, 106 N.J.Eq. 130]; Heald 
v. Ross, (Ch.) 47 A. 575; Conover’ v. 
Fisher, (Ch.) 36 A. 948; Kimball v. 
Morton, 5 N.J.Eq. 26, 53 Am.D. 621. 


N.Y.—Whiting v. Hudson Trust Co., 


O’Keefe, 9 


jurisdiction, on the application of persons interest- 
ed, of all questions relative to the establishment, 
enforcement, and protection and preservation of a 
trust on real or personal property.? 


N.E. 38, 234 N.Y. 394, 25 A.L.R. 
0; Kirk v. Kirk, 33 N.B. 552, 137 
. 510; McCartney v. Bostwick, 32 
-Y. 58; Hamilton v. Muncie, 169 N. 
.S. 826, 182 App.Div. 630 [appeal den 
120 N.E. 864,-224 N.Y. 566, and aff 
126 N.E. 909, 227 N-Y. 643]; Spears 
v. New York, 10 Hun 160; Sweeny v. 
Sheridan, 37 N.Y.Super. 587; In re 
Judge’s Estate, 252 N.Y.S. 500, 141 
Mise. 254;:.Gambold v. McLean, 215 N. 
Y.S. 607, 126 Misc. 820; Reade v. Con- 
tinental Trust Co., 58 N.Y.S. 321, 27 
Mise. 435; Konigswald v. Konigswald, 
198 N.Y.S. 508. 


N.C.—Sumner v. Staton, 65 S.E. 902, 
151 N.C. 198, 18 Ann.Cas. 802. 


- N.D.—Marquis v. Morris, 114 N.W. 
1091, 17 N.D. 119; Cardiff v. Marquis, 
114 N.W. 1088, 17 N.D. 110; Jasper v. 
Hazen, 44 N.W. 1018, 1 N.D. 75. 


peo Cea v. Sutliff, 3 Ohio St. 


422, 
44 


Okl.—Goldrick v. Roxana Petrole- 
um), ComAbhiG P-a93 20 7/4 Okie bb vee 
Coy v. McCoy, 121. Pi 76, 30:OkKE 2739; 
Ann.Cas.1913C 146; Smith v. Town- 
send, 29 P. 80. 1 OKI. 117 [aff 13 S.Ct. 
634, 148 U.S. 490, 37 L.Ed. 533]. 


Pa.—Corn Exch. Nat. Bank v. So- 
Jicitors’ LL. (& Tl. Co. ZivA’ 5365 T8isePan, 
330, 68 Am.S.R. 872; Bierbower’s Ap- 


peal, 107 Pa. 14; Socher’s Appeal, 
104 Pa. 609; Shuma v. Selepcak, 28 
Pa.Dist. 761: Loughran v. Loughran, 


23 Pa.Dist. 24; Hawthorne y. I. O. O. 
F., 18 Pa.Dist. 898. 


S.C.—Catheart v. Jennings, 135 S.E. 
558, 137 S.C. 450; Lesesne v. Cheves, 
90 S.E. 37, 105 S.C. 432. 


S.D.—Luscombe v. Grigsby, 78 N. 
Ws. 3547 11 S.D. 408: 
Tenn.—Brown y. Wright, 4 Yerg. 


57. 


Vt.—Drake v. Wild, 27 A. 427, 65 
Vite Gilde 


Va.—Silling v. Todd, 72 S.E. 682, 
112 Va. 802, Ann.Cas.1915D 643; Em- 
ory, etc., College v. Shoemaker Col- 
lege, 23 S.E. 765, 92 Va. 320; Moor- 
man vy. Arthur, 18 S.E. 869, 90 Va. 
455. 

W.Va.—Strickler v. Strickler, 114 S. 
BE. 524, 92 W.Va. 183; Davis v. Cheuv- 
ront, 95 S.E. 651, 82 W.Va. 182; Wil- 
liams v. McCarty, 95 S.H. 638, 100 S. 
BH. 565, 82 W.Va. 158; Waggy v. Wag- 
gy, 87 S.B. 178, 77 W.Va. 144; Wil- 
son v. Kennedy, 59 S.E. 736, 63 W.Va. 
1; Patrick v. Stark, 59 S.E. 606, 62 
W.Va. 602. 


Wis.-—Borchert v. Borchert, 113 N. 
W357 132. Wis. 593: 


Eng.—Pooley v. Budd, 14 Beav. 34, 
51 Reprint 200. 


“They [courts of equity] have full 
and complete jurisdiction of trusts 
independent of statute, whether the 
same arise by express declaration and 
agreement or result by implication of 
law.” Spradling v. Spradling, 142 S. 
W. 848, 850, 101 Ark. 451. 


“The jurisdiction of a court of eq- 
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Basis of jurisdiction. It is ordinarily on the trust 
rather than on the trustee as an individual that a 
court of equity acquires jurisdiction to enforce a 
6 and, while the jurisdiction of the court may 
in a proper ease be based on a constructive trust,‘ 
the existence of fraud is not required to confer ju- 
risdiction on an equity court when the circumstances 
such as to require its intervention.® 


trust, 


are, 


Possession of land, by a person-seeking to estab- 
2% 
lish a trust thereon for his own benefit, is unneces- 


uity to enforce trusts and to decree 
the execution of trusts even as to per- 
sonalty is well established.” Wheel- 
er v. Ocker & Ford Mfg. Co., 127 N. 
W. 3382, 335, 162 Mich. 204. 


fa] “It is elementary doctrine 
theater 0. a7 (Count Ob Fequity, bas 
power to enforce its exectuion in be- 
half of the cestui que trust.” Cham- 
bers v. Chambers, 173 N.W. 367, 369, 
207 Mich. 129. 


'fb] Ancient origin.—‘“‘The -estab- 
lishment of trusts and the enforce- 
ment of trust relations is one of the 
ancient grounds of equity jurispru- 
dence.” Shelton v. Harrison, 167 S.W. 
634, 636, 182 Mo.App. 404. 


[c] Where legal title to property 
is in naked trustee, the matter as be- 
tween the trustee and the cestuis que 
trust is peculiarly within the juris- 
diction of a eourt of equity. Brown 
v. Wright, 4 Yerg. (Tenn.) 57. 


{d] Jurisdiction in equity arises 
where property has been accepted by 
one person to use it for the benefit of 
another. Wilson v. ene Ey, 59 S.E. 
736, 63 W.Va. 1. 


fe] Prayer that defendant be de- 
ereed to hold certain property in trust 
is alone sufficient ground to establish 
the jurisdiction of a court of equity. 
Fisher v. Grandfield, 178 N.W. 31, 211 
Mich: 53. 


{f] Equity may appeal to con- 
science of trustee for the purpose of 
enforcing the trust, and, although the 
trust may be established by other 
evidence, this does not impair the 
jurisdiction of the court to enforce 


the trust. Coates v. Woodworth, 13 
Ill. 654. 
[g] Constructive trusts.—Hollo- 


well v. Satterfield, 215 S.W. 638, 185 
Ky. 397; Leupold v. Leupold, 144 A. 
647, 156 Md. 516. 


{h] Resulting trusts.—Johnston v. 
Sherehouse, 54 So. 892, 61 Fla. 647; 
Silling v. Todd, 72 S.E. 682, 112 Va. 
802, Ann.Cas.1915D 643; Strickler v. 
Strickler, 114 S.B. 524, 92 W.Va. 183; 
Patrick v. Stark, 59 S.E. 606, 62 W. 
Va. 602. 


{i] Objection to jurisdiction.—On 
a bill to establish a_ beneficiary’s 
rights under a trust agreement, a pur- 
chaser from the trustee with notice of 
all the facts and with full knowledge 
of how the trustee obtained his title 
is not in position to question the ju- 
risdiction of an equity court. Buck 
SR a a 159 N.W. 509, 198 Mich. 
242. 


[ij] Not ousted by necessity for 
determining issue of title.-—Jurisdic- 
tion of equity to follow property or its 
proceeds at the suit of the owner will 
not be denied because the owner’s ti- 
tle is contested, when determination 
as to the rights to property depends 
on construction of the parties’ title 
papers rather than on the construc- 
tion of any question of fact. Wil- 
liams v. McCarty, 95 S.E. 638, 100 S. 
%. 565, 82 W.Va. 158, 
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jurisdiction. 


6 Breedlove v. Stump, 38 Yerg. 


(Tenn.) 257. 


7. McIntyre v. Smith, 141 A. 405, 
154 Ma. 660. 


[a] To compel surrender of prop- 
erty.—Equity court’s jurisdiction to 
compel surrender of securities may be 
based on a constructive trust. McIn- 
tyre v. Smith, 141 A. 405, 154 Md. 660. 


8. See case infra this note. 


[a] Fraud unnecessary.—On the 
ground that the property which con- 
stitutes the subject of a trust agree- 
ment, after sale by the trustee, had 
been placed in such condition that 
without the aid of the court of equity 
the trust could not be carried out and 
the beneficiary’s rights thereunder es- 
tablished, a court of equity had juris- 
diction, regardless of fraud. Buck v. 
RG 159 N.W. 509, 193 Mich. 


9. Taylor v. Taylor, 85 S.E. 652, 76 
W. hile 469. 


Ark.—Spradling v. 
142 oS. 848, 101 Ark. 451. 


Harris v. Douglas, 64 Ill. 466; 
Dorenkamp vy. Dorenkamp, 109 I1l.App. 
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Spradling, 


Me.—Herrick v. Snow, 47 A. 540, 
94 Me, 310. 
Mo.—Brandon v.' Carter, 24 S.W. 


1035, 119 Mo. 572, 41 Am.S.R. 673. 


IW. Y.—McCartney v. Bostwick, 32 N. 
Y. 53; Sweeny v. Sheridan, 37 N.Y. 
Super. 587. 

Ohio.—MclIntire Poor School _ v. 


Zanesville Canal, ete., Co., 9 Ohio 2038, 
34 Am.D. 436. 


Vt.—Congdon y. Cahoon, 48 Vt. 49. 


[a] Where creator of trust makes 
payment of his debts charge on a por- 
tion of his property, a court of equity 
has original jurisdiction to declare 
and enforce the trust without first 


establishing the indebtedness in a 
court of law. Harris vy. Douglas, 64 
Ill. 466. 

pla Page, 12 F.Cas. 


U.S.—Hukill v. 
No. 6,854, 6 Biss. 183. 


Ala.—Humes v. Scott, 30 So. 788, 
130 Ala. 281. 


Ark.—Blanton v. First Nat. Bank, 
206 S.W. 745, 186 Ark. 441; Spradling 
ke Spradling, 142 S.W. 848, 101 Ark. 


Cal.—Woolsey v. Woolsey, 9 P.(2d) 
605, 607, 121 Cal.App. 576; Reay v. 
Reay, 275 P. 5383, 97 Cal.App. 264, 


N.C.—Green v. Collins, 28 N.C. 139. 


Ohio.—Jones vy. Jones, 18 Ohio Cir. 
Ct. 260, 10 Ohio Cir.Dec. 71. 


vVt.—Snyder v. Parmalee, 68 A. 649, 
80 Vt. 496. 


Va.—Moorman vy.° Arthur, 
869, 90 Va. 455. 


W.Va.—Strickler v. Strickler, 114 S. 
EB. 524, 92 W.Va. 183; Patrick v. Stark, 


18 S.E. 


[§§ 940-941 


sary to confer jurisdiction on a court of eqnity.® 


[§ 941] (2) Nature of Jurisdiction. 
to establish and enforce a trust, particularly in case 
of a strict trust, 
of equity,'® and in some jurisdictions it is held to 
be exclusive,!! except in so far as a court of law 
may, by statute,!? or by rules of court,1? be given 
In other states, however, it is held 
that a court of equity has jurisdiction to enforce a 
trust, only where there is not an adequate remedy 


Jurisdiction 


is original and inherent in a court 


59 S.I. 606, 62 W.Va. 602. 


Wis.—Harrigan v. Gilchrist, 99 N. 
W. 909, 121 Wis. 127. 


[a] Reason for rule.—‘‘A court of 
equity is the appropriate forum for 
the adjustment of the rights of the 
parties, the law court not being pro- 
vided with the machinery to adjust 
such rights and equities.” Blanton v. 


First Nat. Bank, 206 S.W. 745, 136 
Ark. 441. 
[b] Continuing and _ subsisting 


trusts, which arise only by appoint- 
ment or contract, are cognizable in 
equity only. Jones v. Jones, 18 Ohio 
Cir.Ct. 260, 10 Ohio Cir.Dec. 71. 


[ec] Resulting trusts.—‘‘Enforce- 
ment of a resulting trust in land, be- 
ing a proceeding for the vindication 
of mere equitable title, not recogniz- 
ed in courts of law, is cognizable in 
equity only.” Patrick v. Stark, 59 
S.B£. 606, 62 W.Va. 602 [quot Strickler 
v. Strickler, 114 S.E. 524, 526, 92 W. 
Va. 183]. 


{d] In Maine (1) although courts 
of equity have been held to have ex- 
clusive jurisdiction of the establish- 
ment and enforcement of trusts (Her- 
rick v. Snow, 47 A. 540, 94 Me. 310; 
Cary v. Whitney, 48 Me. 516), (2) it 
has also been held that whatever le- 
gal remedy exists must first be pur- 
sued before a court of equity will take 
jurisdiction (Crooker v. Rogers, 58 
Me. 339; Russ v. Wilson, 22 Me. 207). 


12. See statutory provisions; 
eases infra this note. 


[a] In Michigan a statutory pro- 
vision (Comp. L. ¢ 148), authorizing 
enforcement of a trust in equity by 
way of petition, applies only to trusts 
of real estate; trusts of personal 
property must be enforced by way of 
a bill of complaint. Kingsbury’s Es- 
tate, 97 N.W. 208, 51 Mich. 623. 


[b] In North Carolina (1) it has 
been held that ‘‘a court of law knows 


nothing of trusts, except so far as. 


they are brought within its jurisdic- 
tion by statute.” Green v. Collins, 
28 N.C. 139, 148. (2) But, under act 
of 1812 (29 Car. II ¢ 3), making the 
legal estate of a trustee and the eq- 
uitable estate of a cestui que trust 
liable to execution, a court of law 
may exercise jurisdiction to enforce 
trusts to the extent necessary to 
make the trust effectual. Green v. 
Collins, supra. 


{e] In Wisconsin, subject to St. 
(1898) § 2600, abolishing the old form 
of equitable, as distinguished from 
legal, remedies, and substituting 
therefor one form of remedy known 
as a “civil action,” the circuit courts 
Which have succeeded to the juris- 
diction formerly exercised by courts 
of law, as well as that exercised by 
courts of chancery, have jurisdiction 
to enforce a trust in favor of the ces- 
tui que trust. Harrigan v. Gilchrist, 
99 N.W. 909, 121 Wis. 127. 


13. Kingsbury’s Estate, 
208, 51 Mich. 623. 


17 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and 


_ general 


§§ 941-942] 


at law.14 


[§ 942] (3) Extent of Jurisdiction. 
court of equity has aequired jurisdiction relative to 
the establishment and enforcement of a trust, it will 
retain jurisdiction to afford full relief in regard to 
the protection and preservation of the trust prop- 
erty, and of the rights of all parties concerned.'® 
Thus, where it becomes necessary to complete re- 
lief in a particular case, an equity court may not 
only construe the trust,!® but will aid a discovery 
of the instrument creating the trust,t? and will also 
aid the discovery of trust funds sought to be recoy- 
A court of equity has jurisdiction, when 
it becomes necessary for the protection and preser- 
vation of the trust, to appoint or to remove a trus- 
tee;1® and to appoint?® and to control?! a receiver. 


ered.1§ 


14. See infra § 943. 
15. U.S.—Carter v. Blaine County 
Inv. Co., 45 F.(2d) 643; Shearson v, 


Littleton, 105 F. 538. 


Ark.—Ferguson v. Rogers, 195 S.W. 
22, £29 Ark. 19%. 


Tll.—Smith v. Baxter, 
453. 


Mich.—Chambers v. Chambers, 173 
NW.OW.) 367, 207 Mich> 129; Curtis—y: 
Charlevoix County, 118 N.W. 618, 154 
Mich. 646. 


239 Ill.App. 


Miss.—Scott v. Searles, 15 Miss. 
498, 45 Am.D. 317. 
Mo.—Phillips v. Phillips, 50 Mo. 


603; Newton y. Rebenack, 90 Mo.App. 
650. 

Tex.—McCreary vy. Robinson, (Civ. 
App.) 49 S.W. 


933 [rev on, other 
grounds (Civ.App.) 50 S.W. 476]. 


Eng.—Mulville vy. Fallon, Ir. R. 6 
Eq. 458. 


“Hquity so long as it is possible 
for it to do so. will afford re- 
lief by a faithful execution of the 
trust for the preservation and en- 
forcement of rights depending upon 
and derivable from it.” Chambers v. 
Ghambers, 173 NW. -367, 369, 207 
Mich. 129. 


16. See case infra this note. 


[a] Power to construe and enforce 
trusts is necessarily included in the 
jurisdiction of equity over 
express private trusts in land. War- 
ren v. Warren, 72 A. 960, 75 N.J.Ea. 
415. 


17. Campbell v. Sheldon, 13 Pick. 
(Mass.) 8. 


18. Ferguson v. 
22, 129 Ark. 197. 


19. See supra §§ 390, 469. 


20. Jennings v. Fidelity & Colum- 
bia Trust Co., 41 S.W.(2d) 5387, 240 
Ky. 24. 


[al] Notice to beneficiaries of 
trusts of which a trust company in 
receivership was trustee is not es- 
sential to appointment of a special 
receiver for the trust estates. Jen- 
nings v. Fidelity & Columbia Trust 
Co., 41 S.W.(2a) 537, 240 Ky. 24. 


{[b] Statute forbidding appoint- 
ment of certain parties as receivers 
does not prevent the appointment of 
a receiver of a trust company as spe- 
cial receiver for trust estates of 
which the trust company was trus- 
tee. Jennings v. Fidelity & Columbia 
Trust Co., 41 S.W.(2d) 537, 240 Ky. 
24. 


21. 


Rogers, 195 S.W. 


Jennings v. Fidelity & Colum- 


bia Trust Co., supra. 


Thus directions given a spe- 


[a] 
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Good faith and honesty of the trustee in dealing 


Where .a 


trustee conveys 
trust.?° 


cial receiver for trust estates to ex- 
change securities of an insolvent 
trust company for new securities is- 
sued by a reorganized trust company 
are within the power of a court of 
equity in the administration of trust 
estates. Jennings v. Fidelity & Co- 
lumbia Trust Co., 41 S.W.(2d) 5387, 
240 Ky. 24. 


22. Moss v. 
246 Mich. 288. 


23. Davis v. Peabody, 49 N.E. 750, 
170 Mass. 397; Calhoun v. Burnett, 
40 Miss. 599. 


24. Ark.—Hall v. Webb, 233 S.W. 
821, 150 Ark. 68. 


Ga.—Citizens’ & Southern Bank v. 
State, 108 S.E. 161, 151 Ga. 696. 


I1].—Lehnard v. Specht, 54 N.E. 315, 
180 Ill. 208. 


Ind.—Fausler v. Jones, 7 Ind. 277. 


Pa.—Erie County v. Lamberton, 147 
A. 86, 297 Pa. 406. 


Va.—Cochran y. Paris, 11 Gratt. (52 
Va.) 348. 


W.Va.—Nease v. Capehart, 
Was. 9p. 


[a] For example (1) where funds 
in the nature of trust funds are mis- 
applied by persons acting in the char- 
acter of trustees, a court of equity 
may permit the person injured by 
such misappropriation to recover such 
misavplied trust funds. Citizens’ & 
Southern Bank v. State, 108 S.E. 161, 
151 Ga. 696. (2) An equity court 
could, on striking off satisfaction of 
a mortgage, direct return to the ces- 
tui que trust of. a misappropriated 
fund used to pay the obligee. Erie 
County v. Lamberton, 147 A. 86, 297 
Pa. 406. (3) Equity has jurisdiction 
to require the wife of a trustee, after 
his death, to turn over trust moneys 
which she has concealed and convert- 


Axford, 224 N.W. 425, 


8 W. 


ed, and. which belong to the benefi- 
ciaries. Lehnard v. Specht, 54 N.E. 
S15 L808 Wile 208% (4) A cestui que 


trust, for whose use money has been 
placed by one person in the hands of 
a third, as trustee, may maintain a 
bill in equity against such trustee for 
its recovery. Fausler v. Jones, 7 Ind. 
Palin 


[b] Promise of payment.—Where 
a trustee sells the trust subject and 
receives the money for it, although 
he promises the beneficiary to pay the 
money, a court of equity nevertheless 
retains jurisdiction to enforce the pay- 


ment. Nease v. Capehart, 8 W.Va. 
95. 

25. U.S.—U. S. v. Sterling, 22 F. 
(2d) 323. 


Ga.—Carter vy. Lipsey, 70 Ga. 417. 


Md.—Duckett v. Baltimore Nat. 
Bank, 41 A. 161, 1062, 88 Md. 8 


with the trust property is within the jurisdiction 
of a court of equity,?? hence an equity court has 
jurisdiction to enforce a personal liability for con- 
verted or misappropriated trust funds or property ;°* 
to require trust funds or property to be turned over 
to the cestul que trust, either from the trustee, or 
his representative,”* or from a third person;?° to 
compel the due execution of trusts under which mon- 
ey is held;?° and to settle conflicting claims to the 
trust fund or property ;*" 
relief as is required by the circumstances when a 
trust property in violation of the 
Similarly, a court of equity has jurisdic- 
tion to repair damage incurred by reason of fraud- 
ulent dealing with the trust property;?® to prevent 


or may give such other 


Mass.—Green v. 
560, 175 Mass. 265. 


Pa.—Corn Exch. Nat. Bank vy. So- 
licitors’ Ib. & IT. Cov. 41 A. 53862083" Pa, 
330, 68 Am.S.R. 872. 


[a] Thus (1) a-court of equity 
may permit the recovery of trust 
funds knowingly and wrongfully di- 
verted by a bank, and applied to the 
payment of a trustee’s individual 
debt. Duckett v. Baltimore Nat. 
Bank, 41 vA. 161; 20624683 ivideaS. G2) 
Where defendant has in his posses- 
sion property misappropriated by a 
trustee and the trust has terminated 
by its own limitations, those entitled 
to the property by the provisions of 
the trust instrument may recover the 
pronerty in equity. Green y. Gaskill; 
56 N.H. 560, 175 Mass. 265. 


26. Ryan v. Knights of Columbus, 
72 A. 574, 82 Conn. 91. 


27. Levi v. Evans, 57 F. 677, 6 C.C. 
A. 500. 


28. See cases infra this note. 


[a] Where trustee voluntarily con- 
veyed note and mortgage deed in vio- 
lation of trust, and foreclosure was 
threatened, the beneficiary’s assignee 
could obtain relief in equity. Couture 
v. Morin, (Mass.) 181 N.E. 122. 


[b] Land improperly conveyed to 
one of several beneficiaries.—W here 
land held in trust for several was 
conveyed to one beneficiary alone, 
equity may require a reconveyance so 
that the trust might be earried out. 
Reardon v. Reardon, 107 N.E. 522, 219 
Mass. 594. 


{c] Intermingled funds.—A court 
of equity may permit the beneficiary 
of a trust to recover against a fund 
with which his trust money has been 
intermingled. Noble v. Noble, 243 
P..439,)198) Gal. 129, <43 Asie i235) 


[d] Corporation and trustee’ of as- 
sets.—A court of equity may have 
jurisdiction in a suit in equity by a 
cestui que trust against a corporation 
and an individual, as trustee of its as- 
sets, to have plaintiff's claim against 
the corporation defendant established, 
and the individual defendant decreed 
to hold a sum adequate to pay a claim 
as trustee for plaintiff. Wickwire- 
Spencer Steel Corporation y. United 
Spring 7 Mfg. «Co:, 142) Nei=—7538,9247 
Mass. 565. 


29. Sumner vy. Staton, 65 S.E. 902, 
151 N.C. 198, 18 Ann.Cas. 802; Cardiff 
v. Marquis, 114 N.W. 1088, 17 N.D. 
110; Corn Exch. Nat. Bank v. Solici- 
tors); Liné& “1! Co: 4 PANES S 6 eSS bas 
330, 68 Am.S.R. 872. 


[a] For example (1) where a 
daughter gives a deed of land to her 
father under an oral contract that it 
is in trust for the daughter, equity 
does not enforce the trust on refusal 


Gaskill, 56 N.E. 
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fraud;°° and to secure an accounting for a fraudu- 
lent breach of trust.*+ Moreover, a court of equity 
may compel a discharged trustee to turn over the 
trust property to his suecessor.*? The court may 
also establish a trust in property against persons 
who hold the legal title, and secure conveyances from 
them to the cestui que trust,**® although some of the 
defendants are in possession of the property, and 
the bill also prays for possession.** The mere fact, 
however, that a trust is created on certain property 
does not invest a court of equity with jurisdiction 
to determine all the disputes which may arise in re- 
gard to the title to such property,®® it being only 
where a trust or trust estate as such is the subject 
matter of the suit that resort ean be had to equity.*°® 
Moreover, this jurisdiction should be confined to 
cases of controlling legal rights vested and remaining 
in trustees created as such in some proper mode,*? 
and should not be exfended to all cases of abused 
confidence.*& A court of equity has no jurisdiction 


of the father to carry it out, but re-]cestui 


lief is granted as based on the con- 


que trust. 
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108 So. 327, 214 Ala. 467. 


[§ 942 


to enforce an executory voluntary trust,®® or of a 
suit which is virtually one to determine the legal 
title to land,*° or where no trust exists in regard to 
the subject of the suit.44 A court of equity cannot 
make a new trust agreement for the parties there- 
to;42 but the court does, however, have jurisdic- 
tion of a bill to determine whether, on the face of 
an instrument, a trust has been created.t® The ju- 
risdiction of the court. is not necessarily ousted by 
the fact that a contract relied on to create a trust 
is oral.44 Where the issues presented by the com- 
plaint are equitable, issues presented by a cross com- 
plaint involving the same subject matter are also 
within the cognizance of the court of equity trying 
the case.*® 


Territorial extent.4® A suit in equity for the dee- 
laration and enforcement of a trust is maintainable 
in the jurisdiction where defendant is found, al- 
though the decree, through the power exercised over 


ba v. Wheeler, 25 Me. 267, 48 Am.D. 
Oe 


Bellamy v. Pitts, 
(2) Where 


| gl 


structive fraud and the confidential 
relation, and for this purpose it is 
immaterial whether the constructive 
fraud was intentional or not, or 
whether it existed when the convey- 
ance was delivered. Cardiff v. Mar- 
quis, 114 N.W. 1088, 17 N.D. 110. (2) 
Equity has jurisdiction of a suit for 
the restoration of a package of money 
which is impressed with a trust, and 
the title to which remains in plaintiff, 
where possession of the money was 
obtained by clearly implied misrepre- 
sentations as to solvency. Corn Exch. 
Nat. Bank v. Solicitors’ L. & T. Co., 
41 A. 536, 188 Pa. 330, 68 Am.S.R. 872. 
(3) While equity will not generally 
interfere to set aside the probate of 
a will procured by fraud, it will as- 
sume jurisdiction to decree a trust 
where there is a gift to an executor 
under such circumstances that it 
ought to be a trust for the testator’s 
relations. Sumner v. Staton, 65 S.E. 
902, 151 N.C. 198, 18 Ann.Cas. 802. 


30. Powles v. Dilley, 9 Gill (Md.) 


222) (Cram) v. Cram, 160 NB. 337, 262 
Mass. 509; Phillips v. Phillips, 50 Mo. 
603; In re Judge’s Will, 252 N.Y.S. 


500, 141 Misc. 254. 


[a] Where trustee in two char- 
acters has means of committing fraud 
as both trustee and purchaser, a court 
of equity will interpose, and not com- 
pel the party to wait until the mis- 
chief is done. Powles vy. Dilley, 9 
Gill, (Md.) 222. 


{[b] Protection of minor cestui que 
trust.—Where a father conveys land 
absolutely to his son, relying on the 
grantee not to defraud his brother 
and sister, and the grantee, the deeds 
being lost, seeks a decree for title, 
and one of the cestuis que trustent 
is still a minor, the court will protect 
him, and the decree will not be grant- 
ed ‘until satisfactory provision is 
made for such cestui que trust. » Phil- 
lips v. Phillips, 50 Mo. 603. 


31. See supra § 787. 
32. Clarke v. Deveaux, 1 S.C. 172. 
33. Bellamy v. Pitts, 108 So. 327, 


214 Ala. 467; Coryell v. Klehm, 41 N. 
BH. 864, 157 Ill. 462; Stewart v. Chad- 
wick, 8 Iowa 463; Smith v.’ Town- 


send, 29 P. 80, 1 Okl. 117 [aff 13 S.Ct. 
634, 148 U.S. 490, 37 L.Ed. 533]. 


[a] For example (1) where a 
trustee of land conveys legal title 
thereof to a third person in breach of 
trust, equity may give relief to the 


the officers of the United States land 
department, acting on a known state 
of facts, draw a conclusion of law 
and issue a patent for a portion of the 
public domain, a court of equity may 
entertain a complaint praying that 
the patentee be decreed a trustee for 
plaintiff, and that he be compelled 
to convey the legal title. Smith v. 
Townsend, 29. PP. 80,,2 OK] 4119 [att 
13 IS;Ct. 634, 148 U-S, 490,937 La-Bid, 
533]. 

34. Coryell v. Klehm, 41 N.E. 864, 
157 Ill. 462; Dodge v. Black, 53 S.W. 
L089 20 Ky. Hee 992s 


35. Colburn y. Broughton, 
351. 


SG. Knevals v. Florida Cent., ete., 
RCo.) 66 LE 2245 13 16. ClAe 410) ficert 
denvib eS: Ct. 20407 159° US: «2575 40) Le 
Ed. SLAs 


S7. Cecil Nat. Bank v. Thurber, 59 
F. 913, 8 C.C.A. 365; Ashley v. Denton, 
1 Litt. (Ky-.) 86. 


[a] Suit against bank for the val- 
ue of goods wrongfully pledged to it, 
and sold by the bank, is not cogniza- 
ble in equity on the theory that the 
goods were impressed with a trust of 
which the bank had notice, when com- 
plainants do not attempt to trace the 
proceeds into any particular fund of 
which they still form a part, but seek 
a, decree which will bind all the bank’s 
property, as a judgment at law would. 


9 Ala. 


Cecil Nat. Bank v. Thurber, 59 F. 913, 
8 1G GuAY 365: 
{b] In Massachusetts (1) before 


the revised statutes went into opera- 
tion, equity had no jurisdiction to en- 
force a trust, established by an act 
incorporating certain persons as a 
board of trustees, where no trust was 
shown, arising under a deed or will, 
or in settling an estate. Raynham 
First Cong. Soe. v. Raynham, 19 Pick. 
492. (2) And the authority given by 
the statutes to try cases in equity, 
of trusts “arising under 
not confined to the enforcement of 
trusts created by the deed, but the 
trust may be proved by other writ- 
ings which clearly refer to the deed. 
Safford v. Rantoul, 12 Pick. 233. (3) 
But even under the statutes equity 
has no jurisdiction to enforce a 
trust arising by mistake. Gauld v. 
Gould, 5 Metc. 274. 


os. Ashley v. Denton, 1 Litt. (Ky.) 
86. 


39. Clarke v. Lott, 11 Ill. 105; Co- 


a deed,” is| 


40. Knevals vy. Florida Cent., etc., 
R. Co., 66. PF. 224, 13 .6:C.A.9410) ficeae 
den-15_ S.Ct. 1040) 159 US. 257, £0ndes 
Ed. 147]. 


41. Taylor v. Mayo, 4 S.Ct. 147, 110 
U.S. 330, 28 L.Ed. 163; Knevals v. 
Florida Cent., etc., R. Co., 66 F. 224, 
13 C.C.A. 410 [cert den 15 S.Ct. 1040, 
159 U.S. 257, 40: L.Ed. 147]; Raymond 
v. Boyd, 205 S.W. 708, 135 Ark. 265% 
Bliss v. Bliss, 119 P. 451, 457, 20 Idaho 
467; Houghton v. Milburn, 12 N.W. 
23, 11 N.W. 517, 54 Wis. 554. 


“Courts of equity may declare and 
enforce a trust but they have no au- 
thority whatever to create a trust.” 
Bliss v. Bliss, supra. 


[a] Void trust instrument.—When 
it appears that an instrument relied 
on as creating a trust has no legal 
existence, jurisdiction of chancery to 
enforce the trust fails. Raymond y. 
Boyd, 205 S.W. 708, 135 Ark. 265. 


42. Gross y. Clark, 113 A. 115, 43 


R.I. 389. 


[a] Considerations of advantage 
or disadvantage to the trust estate or 
to the parties are immaterial. Gross 
Ve Clark, dilevAn 15, 43 OR Ds eo 


43. Orr v. Yates, 70 N.B. 731, 209 
My. 222. : 


44. See case infra this note. 


[a] That two contracts are al- 
leged, one written, and absolute on its 
face, the other oral, and purporting to 
ereate a trust, will not defeat the 
jurisdiction of a court of equity to 
enforce the trust, when it appears 
that the two contracts were parts of 
the same _ transaction. Wood  v. 
Perkins, 57 F. 258. 


45. Seventh Elect Church In Israel 
v. First Seattle Dexter Horton Nat. 
Bank, 299 P. 359, 162 Wash. 437. 


[a] Ilustration.—Where, in an 
action by which complainants sought 
to have a certain fund impressed with 
a trust in their favor, and defendants 
by a cross complaint sought to im- 
press a trust on the same fund, there 
was presented an equitable issue prop- 
erly triable in an equity court. Sev- 
enth Elect Church In Israel vy. First 
Seattle Dexter Horton Nat. Bank, 299 
P. 359, 162 Wash. 437. 


46. Territorial jurisdiction in en- 
aaa ah of trusts generally see su- 
pra 6 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the person, incidentally effects title to land in an- 
A court of equity may author- 
ize jurisdiction over an action for, the enforcement 
of a trust where the trust property is within the 
jurisdiction, notwithstanding the trust has been ere- 
ated in another jurisdiction where all the parties 


other jurisdiction.** 


reside.#§ 


[§ 943] (4) Adequate Remedy at Law.t® The rule 
which limits the jurisdiction of equity to cases where 


there is no adequate remedy at law 


eth Stone y. Fowlkes, 29 App.D.C. 
48. Wilcox vy. Morrison, 9 Lea 
(Tenn.) 699. 


[a] Thus a court of equity in Ten- 
nessee has jurisdiction at the suit of 
the maker of a trust deed who resided 
in Virginia, where also the beneficia- 
ries and trustees resided and the 
realty conveyed was situated, to ad- 
minister and execute the trust, when 
a chose in action in Tennessee is em- 
braced in the trust and it appears 
that it is the only part of the trust 
fund remaining undisposed of. Wil- 
cox v. Morrison, 9 Lea (Tenn.) 699. 


49. Remedy in probate courts see 
infra § 944, 


50. Dorenkamp y. Dorenkamp, 109 
Ill.App. 536; Goldrick v. Roxana Pe- 
troleum- Co., 176 P. 932, 934, 74 Okl. 55 
[quot Cyc]. 


[a] Constructive trust.—When ju- 
risdiction of a court of equity is in- 
voked to establish and enforce a con- 
structive trust, the rule which limits 
the jurisdiction of equity to cases 
where there is no adequate remedy 
at law does not apply. Goldrick v. 
Roxana Petroleum Co., 176 P. 932, 74 
Okl. 55. 


51. Ala.—Camody v. Webster, 72 
So. 622, 197 Ala. 290, 292 [cit Cyc]; 


ee v. Rhodes, 47 So. 183, 157 Ala. | 


Ill.— Howell v. Moores, 19 N.E. 863, 
127 Il]. 67; Dorenkamp vy. Dorenkamp, 
109 Ill.App. 536. 


SS irae, v. Patterson, 2 B.Mon. 


Okl1.—Goldrick vw. Roxana Petro- 
Jeum Co., 176 P: 932; 934, 74 Okl. 55 
[quot Cyc]. 


Pa.—Church’s Appeal, 7 A. 751. 


{a] Bills to enforce trusts as to 
lands, or bills in the nature thereof, 
and to enforce specific performance, 
are concurrent with, or additional to, 
other remedies. Camody v. Webster, 
72 So. 622, 197 Ala. 290, 292 [cit Cyc]. 


52.. U.S.—Bean v. Stoddard, 2 F. 
(2d) 62; Carter v.,\Blaine County Inv. 
Co., 45 F.(2d) 648, 648 [cit Cyc]; 
First Sav. Bank & Trust Co. of Al- 
buquerque, N. M. v. Greenleaf, 294 F. 
467; McCampbell v. Brown, 48 F. 795. 


Ala.—Camody v. Webster, 72 So. 
622, 197 Ala. 290; Thompson yv. Hart- 
line, 16 So. 711, 105 Ala. 263; Darring- 
ton v. Borland, 3 Port. 9. 


Cal.—Crozier v. Soquel; 281 P. 698, 
101 Cal.App. 402. / 


Ga.—Kupferman v. McGehee, 63 
Ga. 250. 


Ill.— Peo. v. Bordeaux, 89 N.E. 971, 
242 Ill. 327; Howell v. Moores, 19 N. 
By 86s lane Ly Cia Dorenkamp 4v- 
Dorenkamp, 109 Jll.App. 536; Gillett 
v. Hickling, 16 Ill.App. 392; Hubbard 
v. U. S. Mortgage Co., 14 Ill.App. 40. 

Md.—Lupton v. American Whole- 
sale Corporation Baltimore Bargain 
House, 122 A. 315, 143 Md. 333; Dom- 
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ally speaking, 


[65 C.J.] 1015 


apply to an equity court in the es- 
tablishment and enforcement of trusts,°° the juris- 
diction of equity in such cases being as a general rule 
in addition to, and concurrent with, 
at law the party may have.*! 
tion of a court of equity in such eases is not ordi- 


any remedies 
Hence the jurisdic- 


narily taken away by the mere fact that the party 
seeking to enforce the trust also has some remedy at 


does not, gener- 


brovski v. City of Baltimore, 118 A. 


861, 141 Md. 422. 


Miss.—Philips v. Hines, 83 Miss. 
163; Wade vy. American Colonization 
Soc., 15 Miss. 663, 45 Am.D. 324. 


Kee Cis Sona v. Farrell, 91 Mo.App. 


N.J.—Gutch v. Fosdick, 22 A. 590, 


48 N.J.Eq. 353, 27 Am.S.R. 473; Hus- 
song Dyeing Mach. Co. v. Morris, 
(Ch.) 89 A. 249. 

N.M.-—Chaves v. Myer, 85 P. 233, 


13 N.M. 368, 6 L.R.A.N.S. 793. 


N.Y.—New York Ins. Co. v. Roulet, 
24 Wend. 505; McCrea v. Purmort, 16 
Wend. 460, 30 Am.D. 103. 


Okl.—Goldrick y. Roxana Petro- 
teum Co:, 176 PF. 932,934, 74 ‘Okl. 55 
[quot Cyc]; McCoy v. McCoy, 121 P. 
176, 30 Okl. 379, Ann.Cas.1913C 146. 


W.Va.—Williams yv. McCarty, 100 S. 
M565, 95 (SiR 688) 682), Waves 8; 
Blake v. O’Neal, 61 S.E. 410, 63 W.Va. 
483, 16 L.R-A.N.S. 1147; Nease v. 
Capehart, 8 W.Va. 95. 


Wis.—Borchert v. Borchert, 113 N. 
W.. 35, 132 Wis. 593. 


[a] Reason for rule.—‘“‘Trusts are 
children of equity; and in a court of 
equity they are at home, under the 
family rooftree and around the hearth 
of. their ancestor: <9... Hquity, de- 
lights in protecting trusts.” Kupfer- 
man v. McGehee, 63 Ga. 250, 256 [quot 
Goldrick v. Roxana Petroleum €or; 
176 BP. 932, 934, 74 Okl. 55; McCoy v. 


MeCoy, LAP PAG ed ole 03 0 wOkIS +3.7/9> 
Ann.Cas.1913C 146]. 
[b] For example (1) “The fact 


that there might be an adequate rem- 
edy at law does not deprive equity of 
the familiar jurisdiction to enforce a 
constructive trust.” Williams v. Mc- 
Carty, 95 S.E. 638, 640, 100 S.E. 565, 
82 W.Va. 158. (2) The mere fact that 
plaintiff might have relief in law for 
defendant's refusal to assign and 
transfer a note as agreed does not 
prevent his maintaining a bill to have 
a trust relation in his favor declared 
and enforced. Camody v. Webster, 72 
So. 622, 197 Ala. 290. (34 Plaintiffs 
suing to compel defendant as a trus- 
tee of a resulting trust to convey 
land as subject of the trust or for 
reasonable value need not show inade- 
quate remedy at law. Crozier v. So- 
quel, 281 P. 698, 101 Cal.App. 402. (4) 
A court of equity has jurisdiction to 
enforce a trust, and the mere fact that 
the ceStui que trust, a claimant from 
a distributee of an estate erroneously 
thought to be without heirs, could 
also sue at law for the recovery of 
the property does not take away the 
court’s authority in this’ respect. 
Dombrovski v. City of Baltimore, 118 
A. 861, 141 Md. 422. (5) Although, 
where defendant has received money 
for plaintiff’s use, assumpsit may lie 
to recover it and notwithstanding de- 
fendant may have received the mon- 
ey in a fiduciary capacity, such fact 
does not prevent a suit in equity 
based on the trust. Lupton v. Amer- 
ican Wholesale Corporation Balti- 
more Bargain House, 122 A. 315, 143 


law,°? especially where the person seeking relief 
is entitled to a discovery,°*® where trustee is bound to 
state an account of trust fund or its proceeds,°** 


Md. 233. (6) In a suit to cancel and 
rescind a conveyance of real estate 
for fraud, or, in the alternative, to 
recover the difference between the 
selling price and the value of the 
property, where it appeared that de- 
fendant stood in a trust relation to 
complainant, equity, independent of 
the main action, had jurisdiction of 
the alternative demand because of its 
jurisdiction to hold trustees to strict 
account, although an action at law 
for damages might have been main- 
tained. First Sav. Bank & Trust Co. 
of Albuquerque, N. M. v. Greenleaf, 
294 EF. 467. (7) Where a suit is 
brought to preserve trust property 
for the benefit of the cestui que trust, 
equity has jurisdiction which is not 
ousted by the fact that adequate mon- 
ey damages may be recovered against 
defendant for breach of the trust. 
Hussong Dyeing Mach. Co. v. Mor- 
V1S,- CN Ch) (So sea a2 aoe (8) The 
equitable right to follow trust funds 
is not defeated by the fact that the 
beneficiary might sue the trustee and 
his bondsmen. Chaves v. Myer, 85 P. 
233, “si NEM. 93.68, 6 eR eAGIN IS aeoce 
(9) The fact that a ward can sue at 
law to recover funds used by her 
guardian in the purchase of land in 
his own name does not defeat her 
right to enforce a reSulting: trust in 
such land. Thompson y. Hartline, 16 
So. 711, 105 Ala. 2638. (10) A statu- 
tory remedy by attachment and 
garnishment does not take away the 
equitable remedy given a beneficiary 
to follow trust funds into property in 
which they have been fraudulently in- 
vested by the trustee. Chaves v. 
Myer, 85 P.1233; 13 (Nee s68) 6) ain AS 
N.S. 7938. (11) That an action at law 
for money had and received might be 
sustained may not bar a bill in equity 
to enforce a trust. Dorenkamp v. 
Dorenkamp, 109 Ill.App. 536; Gutch 
v. Fosdick, 22 A. 590, 48 N.J.Eq. 353, 
27 Am.S.R. 473; \New.York Ins. Co. 
v. Roulet, 24 Wend. (N.Y.) 505; Me- 
Crea v. Purmort, 16 Wend. (N.Y.) 460, 
30 Am.D. 108. 


53. U.S.—Shainwald v. Davids, 63 
F. 687. 


Ill.—Howell v. Moores, 19 N.E. 863, 
12 Gi 

Mass. 
v. Raynham, 23 Pick. 148; 
Andrews, 21 Pick. 526. 


Okl.—Goldrick v. Roxana Petroleum 
Co,,.176 PB: 932, 934,74 OK1555) fauos 
Cyc]. 

Pa.—Worthington y. 
Phila. 187. 


54. U.S.—Shearson  y., 
LOS En 5iso. n 


Cal.—Goldschmidt v. Maier, 73 P. 
984. 


Ill.—Howell v. Moores, 19 N.E. 863, 
127 Ill. 67; Pennsylvania Tank Line 
v. Jordan, 260 Ill.App. 397 [transf 173 
N.E. 181, 341 Ill. 94]. 


Mass.—Taft v. Stow, 54 N.E. 506, 
174 Mass. 171; Raynham First Cong. 
Soc. v. Raynham, 23 Pick. 148. 


Okl.—Goldrick v. Roxana Petroleum 


Hobart v. 


Tisdall, 12 


Littleton, 


1016 [65 C.J.] 


where there is fraud,°> where the remedy at law 
creates no new rights in the cestui que trust,°® 
or where it is necessary to appoint a new trustee.°* 
There exists, however, authority in support of the 
view that a court of equity will entertain jurisdic- 


Co., 176 PP. 932) 9347 74 OK). 55 fquot 
Chea], 
Pa.—Worthington y. Tisdall, 12 


Phila, 187. 

Wis.—Harrigan v. Gilchrist, 
Wie 909 ero Was: 127. 

[a] Prima facie case.—<A bill al- 
leging conspiracy to defraud and 
praying that defendant be decreed 
trustee and an account taken made 
the suit prima facie in chancery. 
Pennsylvania Tank Line v. Jordan, 


ION 


260 Ill.App. 397 [transf 173 N.E. 181, 
341 Ill. 94]. 
55. U.S.—First Sav. Bank & Trust 


Co. of Albuquerque, N. M. v. Green- 
leaf, 294 F. 467. 

Cal.—Woolsey v. Woolsey, 9 P.(2d, 
605, 121 Cal.App. 576. 

Ve ee v. McGehee, 63 Ga. 
250. 


Iowa.—Frink v. Commercial Bank 
of Hmmetsburg, 191 N.W. 513, 195 
Iowa 1011. 


Md.—Lipp v. Lipp, 148 A. 531, 158 


Md. 207; Beachey v. Heiple, 101 A. 
683, 130 Md. 683. 
N.Y.—Falk v. Hoffman, 135 N.E. 


243, 233 N.Y. 199. 


N.C.—Sumner vy. Staton, 65 S.E. 902, 
151 N.C. 198, 18 Amnn.Cas. 802. 


Ohio.—Seeds v. Seeds, 156 N.E. 193, 
116 Ohio St. 144, 52 A.L.R. 761. 


Okl1.—Goldrick v. Roxana Petro- 
leur’ Co.; 176.°R. 932,934, 74 Ol). 55; 
McCoy v. McCoy, 121 P. 176, 30 Okl. 
379, Ann.Cas.1918C 146. 


“Court of law may entertain them 
{trusts generally]; but when the 
case is complicated especially when 
it has a flavor of fraud, equity will 
not banish them and remit the parties 
to another forwm.” Kupferman v. 
McGehee, 63 Ga. 250, 256 [quot Gold- 
rick v. Roxana Petroleum Co., supra; 
McCoy v. McCoy, supra]. 


[a] For example, where the gran- 
tee in deeds procured by fraud is also 
the sole residuary legatee and execu- 
tor under a will procured by the same 
means to fortify his title, a court of 
equity has complete jurisdiction to 
annul the deeds and declare him a 
trustee for the testator’s next of kin, 
as well as to prohibit him from set- 
ting up title under the devise, and to 
make necessary orders to preserve 
the property pendente lite, the probate 
court in a proceeding to caveat the 
will having no power to give full re- 
lief by annulling the deeds. Sumner 
VW. eStaton, 65) SiH 902, 151 N.C. 198, 
18 Ann.Cas. 802. 


56. Bean vy. Stoddard, 2 F.(2d) 62. 


[a] Ilustration.—Suit in equity 
by the receiver of a bank against the 
superintendent of insurance to im- 
press a trust on the proceeds of stolen 
bonds and securities, which had been 
paid to an insurance company and 
had come into defendant’s hands as 
official liquidator, is not improper, al- 
though an adequate remedy at law 
might exist under an insurance stat- 
ute. (ins. LL. N. 1 8: (63)% Bean vy. 
Stoddard, 2 F.(2d) 62. 


57. Beachey v. Heiple, 101 A. 553, 
130 Md. 683. 


Appointment of new trustees gen- 
erally see supra §§ 339-407. 
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58. .S. : s. 
Ct. 845, 182 U.S. 461, 45 L.Ed. 1183 
[rev 96 BY G48. 38) C.C-An 4739; Daxydor 


v. Mayo, 4 S.Ct..147, 110 U.S. re 28 
L.lid. 163; Fidelity Trust ere Alex- 
ANderw24o0 Mt 62 lb 6 (C.Cr Ac Ys [rev 
238 B.-938) 5 Brissell Vv. Knapp, 155-¥. 
809; Hanley v. Kansas, etc., Coal Co., 
110 F. 62; Shainwald v. Davids, 69 
F. 687; Lee v. Simpson, 37 F. 12, 2 
L.R.A. 659; Sayles v. Richmond, etc., 
R. Co., 21 F.Cas.No. 12,424, 4 Bann. 
&A. 239, 3 Hughes 172. 


Ala.—Redd Chemical & Nitrate Co. 
v. W. T. Clay Mercantile Co., 122 So. 
652, 219 Ala. 478; Tolley v. Hamiiton, 
91 So. 610, 206 Ala. 634. 


Conn.—Coe y. Turner, 5 Conn. 86. 


Del.—De Long v. Weldin, 141 A. 
ZA Oe Del Cn ea Oils 


Fla.—Doggett v. Hart, 5 Fla. 215, 58 
Am.D. 464. 


Ga.—Robison y. Carey, 8 Ga. 527. 


Iowa.—Frink vy. Commercial Bank 
of Emmetsburg, 191 N.W. 513, 517, 
195 Iowa 1011 [quot Cyt]. 


Me.—Crooker v. Rogers, 58 Me. 339. 


Md.—Powles v. Dilley, 9 Gill 222; 
White v. White, 1 Md.Ch. 53. 


Mass.—Frue v. Loring, 120 Mass. 


507; Peabody v. Harvard College, 10 
Gray 283; Wright v. Dame, 22 Pick. 
ios 


Mich.—White v. Cleavers 42 N.W. 


530, 7b. Nibrch.. £7. 


Mont.—Philbrick v. American Bank 
& Trust Co., 193 P. 59, 58 Mont. 376. 


_N.J.—Smith v. Morrow, 93 A. 695, 
84 N.J.Eq. 395; Agens v. Agens, 25 
AL 70%, 50 N.J.HWid. 566: 


Pa.—Van Sciver v. Churchill, 64 A. 
322, 215 Pa. 53. 


Vt.—Downs v. Downs, 56 A. 9, 75 
Vite loos 


: a, se ee gs v. Cravens, 6 W.Va. 
85. 

[a] Case rarely occurs where par- 
ty has plain, adequate, and complete 
remedy at law for a breach of trust, 
especially where a party is entitled 
to a discovery. Hobart y. Andrews, 
21 Pick. (Mass.) 526. 


[b] Waiver of objection.—‘By an- 
swering and proceeding to trial on 
the merits, all right to complain for 
want of equity or because there is a 
plain and complete remedy at law has 


been waiwed.” Wickwire-Spencer 
Steel Corporation vy. United Spring 
Manufacturing Co., 142 N.H. 758, 247 
Mass. 565, 569. 

[ec] Implied as well as express 
trusts are within the jurisdiction of 
courts of equity where there is no 
adequate remedy at law. Wright v. 


Dame, 22 Pick. (Mass.) 55. 


[ad] Remedy at law held plain, 
adequate, and complete.—(1) Where a 
trustee has power to sell, but not to 
mortgage, and he mortgages the trust 
estate, the remedy of anyone claim- 
ing, either in his own right or as trus- 
tee, under the cestui que trust, is at 
law, and not in equity. Peabody Vv. 
Harvard’ College, 10 Gray (Mass.) 
283. (2) That a complainant has the 
right to bring an action at law for 
money had and received has been held 
sufficient to bar a bill in equity for 
the establishment or enforcement of 
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pa 


tion only where there is not a plain, adequate, and 
complete remedy at law.°® 
essary, in order to deprive equity of jurisdiction, that 
the remedy at law should be as clear, efficient, com- 
plete and effectual as the remedy in equity.°® Where 


In any event, it 1s nec- 


a trust. Crooker vy. Rogers, 58 Me. 
339; Downs v. Downs, 56 A. 9, 75 Vt. 
383. (3) A bill to recover possession 
of land for the failure of the grantees 
in trust to use it for the purpose spec- 
ified is an action to recover property 
for breach of a condition subsequent 
over which equity had no jurisdiction, 
since the legal remedy is adequate. 
Smith v. Morrow, 93 A. 695, 84 N.J. 
Eq. 395. (4) The jurisdiction of a 
court of chancery cannot be invoked 
by a cestui que trust, in asserting a 
legal title, without showing that the 
trustee had refused the use of his 
name in an action at law. Doggett 
v. Hart, 5°Fla. 215, 58 Am.D. 464. (5) 
Under a written agreement to divide 
the proceeds of certain realty and a 
deed of trust giving complainant an 
interest in unsold realty complain- 
ant’s right in the proceeds is enforce- 
able by an action on the contract at 
law. De Long v. Weldin, 141 A. 223, 
16 Del.Ch. 97. (6) Where there is an 
adequate remedy at law, equity can- 
not take jurisdiction of a bill to re- 
cover profits arising from the use of 
a patent without the owner’s consent 
or authority and where the relief 


sought in equity is solely on the 
ground of a constructive’ trust. 
Sayles v. Richmond, ete., R. Co., 21 F. 
Cas.No. 12,424, 4 Bann.&A. 239; 3 


Hughes 172. (7) A seller’s remedy at 
law for a bank’s destruction of the 
seller’s equitable lien on cotton, due 
to the bank’s disposition of the cot- 
ton under warehouse receipts, pre- 
cluded a suit in equity against the 
bank to recover trust funds constitut- 
ing the proceeds of such cotton. Redd 
Chemical & Nitrate Co. v. W. T. Clay 
Mercantile Co., 122 So. 652, 219 Ala. 
478. (8) Remaindermen, after a trust 
estate for life, have, after termination 
of the trust by death, an adequate 
remedy at law as to land not disposed 
of by decree and consequent sale and 
for recovery of the rental value there- 
ee ok Hamilton, 91 So. 610, 206 
Ala. 634. 


59 


amieson, 21 S. 


Ct.-845, 182 U.S. 461, 45 L.wd. 1183 
[rev 96 F. 648, 38 C.C.A. 473]; Smith 
v. American Nat. Bank, 89 F. 832, 32 


CROWN 
ISAS 


Ark.—Hall vy. Webb, 233 S.W. 821, 
150 Ark. 68. 


Ga.—Carter v. Lipsey, 70 Ga. 417. 


Ill.—People v. Bordeaux, 89 N.E. 
SUL Dae ULls lets 


Iowa.—Frink v. Commercial Bank 
of HEmmetsburg, 191 N.W. 513, 195 
Iowa 1011. 


Md.—Lipp v. Lipp, 148 A. 531, 158 
Md. 207. 


Mass. Daft v. 
174 Mass. 171. 


Mich.—W heeler vy. Ocker & Ford 
Mfg. Co., 127 N.W. 332, 162 Mich. 204. 


Neb.—Hill v. Hill, 132 N.W. 738, 90: 
Neb. 43, 88 L.R.A.N.S. 198. 


'N.Y.—Falk v. 


368; Shainwald vy. Davids, 69 


Stow, 54 N.H. 506, 


Hoffman, 135 N.E. 
243, 233 N.Y. 199; McKenzie v. Wap- 
pler Electric Co., 213 N.Y.S. 389, 215 
App.Div. 336; Squier v. Houghton, 226 
N.Y.S. 162, 131 Mise. 129. 


Ohio.—Seeds v. Seeds, 156 N.E. 193, 
116 Ohio St. 144, 52 A.L.R. GMs 


Or.—Robison vy. Hicks, 146 P. 1099. 
16 Orato. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the jurisdiction at law and in equity is concurrent, 
and the court of law first obtains jurisdiction, with- 
out the intervention of some special cause rendering 
the jurisdiction of law inadequate, a court of equity 
eannot interfere;°° nor has a court of equity juris- 
diction of a question, which is a legal one, exclusive- 
ly within the jurisdiction of a court of law.®! 


Complete and incomplete trusts. 


plete voluntary trusts are enforceable in equity, but 


Wis.—Borchert v. 
W. 35, 132 Wis. 593. 


[a] “Equity will not be overnice 
in balancing the efficacy of one rem- 
edy against the efficacy of another 
when action will baffle and inaction 
may confirm the purpose of the 
wrongdoer.” Falk v. Hoffman, 135 N. 
HL 243; 233 INVY. 199, 202. 


{b] Relief at law held inadequate. 
—(1) Generally. People v. Bordeaux, 
89 N.E. 971, 242 Ill. 327; Wheeler v. 
Ocker & Ford Mfg. Co., 127 N.W. 332, 
162 Mich. 204. (2) The beneficiary of 
a trust has no adequate remedy at 
law, by action in replevin or of 
conversion for personalty, and in 
ejectment for real estate, barring 
a right of action against the trus- 
tee holding the naked legal title 
to compel him to surrender the prop- 
enty eral) Ve Ee SZ) NaWii 3S, 10:0 
Neb. 43,38 L.R.A.N.S. 198. (3) The 
remedy at law of a stockholder, whose 
stock was transferred to others by a 
trustee, is inadequate. McKenzie v. 
Wappler Electric Co., 213 N.Y.S. 389, 
215 App.Div. 336. (4) A complaint to 
recover property, based on breach of 
trust by executors and trustees, stat- 
ed a cause of action in equity, the 
remedy at law not being adequate 
(Civ. Pract. Rules, rule 106). Squier 
v. Houghton, 226 N.Y.S. 162, 131 Misc. 
122, (5) Where two stockholders of 
a corporation fraudulently purchased 
the stock of a third by misrepresent- 
ing the amount which their purchaser 
was to pay for all of the stock of the 
corporation, the defrauded stockhold- 
er could sue in equity to impress a 
trust on the proceeds of the sale of 
the stock and the securities received 
therefor, since his remedy at law 
would be restricted to the value of 
his shares, if he rescinded, or to the 
difference between the value and the 
amount he received, if he affirmed, 
while in equity he may reach all the 
proceeds of the resale, although the 
price received on such resale exceed- 
ed the value. Falk v. Hoffman, 135 
N.E. 243, 233 N.Y. 199. (6) Where a 
grantee in trust to sell and maintain 
the aged grantor neglected or refused 
to maintain and an action at law 
would not afford an adequate remedy, 
a court of equity, upon proper and 
timely application, might charge the 
Jand for maintenance, if it had not 
been conveyed. Robison v. Hicks, 146 
P. 1099, 76 Or. 19. (7) A suit to regu- 
late and enforce a trust fund which 
is being diverted and misappropri- 
ated, the cestui being without a 
complete remedy at law, is peculiarly 
within the jurisdiction of courts of 
equity. Hall v. Webb, 233 S.W. 821, 
150 Ark. 63. (8) An action to set 
aside a judgment probating a forged 
will is inadequate where the property 
has thereby been transferred without 
consideration to another, but an equi- 
table suit to declare the beneficiary 
under the will a trustee for the bene- 
fit of decedent’s heirs is proper. 
Seeds v. Seeds, 156 N.E. 198, 116 Ohio 
St. 144, 52 A.L.R. 761. (9) The crea- 
tion of a constructive trust as a rem- 
edy for fraud is one of equitable 
jurisdiction, where the remedy at law 
is limited to the recovery of a per- 


Borchert, 113 N. 
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Perfect or com- 


sonal judgment or judgment in rem, 
pursuant to statutory process. Frink 
v. Commercial Bank of Emmetsburg, 
191 N.W. 518, 195 Iowa 1011. (10) A 
mother, seeking reconveyance from 
her son as trustee for a fraudulent 
oral promise inducing a conveyance, 
is without an adequate remedy at law. 
Lipp v. Lipp, 148 A. 531, 158 Md. 207. 
(11) Thus, an action lies in equity to 
establish a constructive trust and for 
an accounting, although the property 
wrongfully obtained is personal, and 
is within the reach of a remedy at 
law, where it is necessary in order 
that complete justice may be done for 
equity to deal with the situation. 
Borchert v. Borchert, 113 N.W. 35, 132 
Wis. 593. (12) Where. money is re- 
ceived to be invested and held in 
trust, and after investment the trus- 
tee withdraws the money without the 
beneficiary’s knowledge, and mingles 
it with his own funds, the beneficiary 
has not any remedy at law that is 
plain and adequate. Taft v. Stow, 54 
NLD. 506; 1748 Mass.) L715 (sje Thre 
remedy at law is not adequate as be- 
tween a complainant who is a credi- 
tor under a contract to pay for part 
of his services and trustees for other 
creditors, since a court of law can- 
not compel the trustees to recognize 
complainant’s claim. Wheeler v. Ock- 
er, etc., Mfg. -Co., 127 N.W. 332, 162 
Mich. 204. (14) A complainant who 
seeks a discovery and also to estab- 
lish a trust has no adequate remedy 
at law. Shainwald v. Davids, 69 F. 
687. (15) Garnishment is not an ade- 
quate remedy at law to recover funds 
of a ward from the assignee of the 
insolvent guardian. Carter v. Lipsey, 
70 Ga. 417. (16) Quo warranto does 
not afford an adequate remedy to a 
cestui que trust against a board of 
trustees for a breach of trust, as it 
tries the right only and gives no suf- 
ficient relief for such breach, which 
can be settled only by a court of 
chancery. Dart v. Houston, 22 Ga. 
506. (17) A cestui que trust cannot 
maintain an action at law for conver- 
sion against one to whom the trustee, 
in violation of the trust, has trans- 
ferred securities which are the sub- 
ject matter of the trust, where the 
transferee took the legal title, and 
had no knowledge of the trust, al- 
though he may have taken them with- 
out consideration; however, such 
transferee may be subject to a suit 
in equity to impress the trust upon 
the securities in his hands. Smith v. 
American Nat. Bank, 89 F. 832, 32 C. 
C.A. 368. (18) A remedy by a bill of 
interpleader on the part of the holder 
of a trust fund against rival claim- 
ants thereof does not preclude a suit 
in equity by one of such claimants to 
establish his rights in the trust fund. 
Clews v. Jamieson, 21 S.Ct. 845, 182 
U.S. 461, 45 L.Ed. 1183 [rev 96 F. 648, 
38 C.C.A. 473]. 


60. Hause v. Hause, 57 Ala. 262. 

61. Harrison v. Belden, 26 Conn. 
67. 

62. Samuell v. Brooks, (Tex.Civ. 
App.) 207 S.W. 626. 

[a] Trust held complete within 


rule.—Samuell v. 
App.) 207 S.W. 626. 


Brooks, (Tex.Civ. 
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incomplete or promissory trusts are not.®? 


[§ 944] c. Probate Courts.°? 
or orphans’ court may order the distribution of trust 
funds belonging to the estates of deceased persons, 
and may for that purpose determine who are en- 
titled to receive them,®* as a general rule it has no 
jurisdiction to establish and enforce a trust in the 
estate distributed,®> except to the extent that such 
jurisdiction is given to it in the administration of 


While a probate 


63. Jurisdiction in probate and es- 
tablishment of wills generally see 
Wills [40 Cyc 1245 et seq]. 


64 Bramell v. Cole, 37 S.W. 924, 
136 Mo. 201, 58 Am.S.R. 619; Voss v. 
Loomis, 1 OhioCir. Ct. 20, 1 Ohio Cir. 
Dec. 12. 


[a] Thus a probate court may 
compel an assignee or trustee to ac- 
count for money and property in his 
hands for distribution, and, for fail- 
ure to do so, an action will lie on his 
bond, where there is an order of that 
court fixing his liability, and order- 
ing the money to be paid. Voss v. 
Loomis, 1 Ohio Cir.Ct. 20, 1 Ohio Cir, 
Dee.) 12. 


65. Ala.—Creamer v. Holbrook, 11 
So. 830, 99 Ala. 52; Harrison v. Har- 
rison, 9 Ala. 470. 


Cal.—Haverstick v. Trudel, 51 Cal. 
431; Gunter v. Janes, 9 Cal. 643; In 
re Dunn, Myr.Prob. 122; In re Sharp’s 
Estate, 120 P. 1079, 17 Cal.App. 634. 


Conn.—Eliot’s Appeal, 51 A. 558, 74 
Conn. 586; Cowles v. Whitman, 10 
Conn. 121, 25 Am.D. 60. 


Md.—Coudon vy.’ Updegraff, 83 A. 
145, 117 Md. 71; Myers v. Baltimore 


Safe Deposit, ete, Co., 21 A. 58, 73 
Mad. 413. 
Minn.—Mayall v. Mayall, 65 N.W. 


942, 63 Minn. 511. 


pee esa ee som v. Davis, 33 Miss. 


Mo.—Bramell v. Cole, 37 S.W. 924, 
136 Mo. 201, 58 Am.S.R. 619; Butler 
v. Lawson, 72 Mo. 227. 


N.J.—In re McConnell’s Estate, 149 
A. 352, 105 N.J.Eq. 687; Koch v. Feick, 
86 A. 67, 81 N.J.Ea. 120; In re Lip- 
pincott, 59 A. 884, 68 N.J.Eq. 578; In 
po Caaeh ee 51 A. 64, 64 N.J.Eq. 


N.Y.—Matter of -Keleman, 26 N.B. 
968, 126 N.Y. 73; In re Meehan’s Es- 
tate, 171 N.Y.S. 766, 104 Mise. 219. 


hr ate vi Jaspers 22 Ps TS2keL% 
Or. 590 


Pak. Eaeeawin v. Colwell, 63 A. 363, 
213 Pa. 614. 


Vt.—Downer v. Downer, 9 Vt. 231. 


[a] Fact that interests of infant 
are involved in-the administration of 
a trust aoes not confer upon the pro- 
bate court jurisdiction pro tanto. 
Mayall v. Mayall, 65 N.W. 942, 63 
Minn. 511. 


[b] For example (1) no power is 
given to such courts to declare trusts 
in the estate distributed, or to fol- 
low up the trust fund, or to impose 
conditions or limitations upon its use 
or disposition, as these powers belong 
exclusively to the courts of equity. 
Bramell v. Cole, 37 S.W. 924, 136 Mo. 
201, 58 Am.S.R. 619. (2) The probate 
court has no jurisdiction to follow a 
trust fund through many transforma- 
tions, although the delinquent trustee 
is dead and his estate is in the pos- 
session of an administrator. Butler 
v. Lawson, 72 Mo. 227. (3) Probate 
courts have no jurisdiction to enforce 
a trust by compelling an administra- 
tor to convey property held by him 


~ 
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estates,°® and even where such jurisdiction is giv- 
en, unless it is made exclusive, it does not deprive a 
court of equity of its original jurisdiction in such 
Thus the general jurisdiction of a court 
of equity in the matter of enforcing trusts is not 
taken away by a statutory provision giving to a pro- 
bate court jurisdiction of claims against estates when 
decedent has received money in trust for any pur- 
and it has been held that provisions con- 
ferring on probate courts jurisdiction in all probate 
matters does not include actions for the enforcement 
of trusts involving decedents’ estates,®°® although it 
has been held, under similar provisions, that the 
probate courts acquire jurisdiction to establish and 
enforce trusts involving such estates.7° 
not deprived of jurisdiction by a probate court 


matters.®* 


<0 +68 
pose ;° 


in trust to the heirs of the intestate, 
and to account for its rents and prof- 
its. Haverstick v. Trudel, 51'Cal. 431. 
(4) An orphans’ court has no juris- 
diction to establish a trust as against 
the estate of a decedent, and decree 
its performance by the administrator. 
In re O'Callaghan, 51 A. 64, 64 N.J.Eq. 
287. (5) An orphans’ court lacks ju- 
risdiction to entertain a petition seek- 
ing to establish a resulting trust. In 
re McConnell’s Estate, 149 A. 352, 105 
N.J.Eq. 687. (6) An orphans’ court 
has no jurisdiction to follow trust 


funds. Koch v. Feick, 86 A. 67, 81 N. 
J: Hq: 120. (7) A surrogate has no 


jurisdiction of a proceeding to estab- 
lish a trust ex maleficio upon property 
bequeathed. Matter of Keleman, 26 
N.E. 968, 126 N.Y. 78. (8) Where a 
trust was not created by will, a sur- 
rogate court has no jurisdiction to 
follow the trust fund and impress a 
trust thereon. In re Meehan’s Hstate, 
171 N.Y.S. 766, 104 Mise. 219. 


66. Cal.—Carpenter v. Cook, 64 P. 
(97 eeelos Cali 621, 84.) Am. Ss. SLs 
In re Hinckley, 58 Cal. 457. 


Conn.—Eliot’s Appeal, 51 A. 558, 74 
Conn. 586; Prindle v. Holcomb, 45 
Conn. 111. 


N.H.—Hayes v. Hayes, 48 N.H. 219. 


N.Y.—In re Goldowitz’ Will, 259 N. 
Y.S. 900, 145 Misc. 300; Riley’s Es- 
tate, 24 N.Y.S. 309, 4 Misc. 338, 1 Pow. 
Surr, 439; Furniss v. Furniss, 2 Redf. 
Surr. 497; Savage v. Olmstead, 2 Redf. 
Surr. 478. 


Wis.—Batchelder v. Batchelder, 20 
Wis. 452. 


[a] In Vermont (1) under St. § 
2494, providing that, where a deceased 
person held land in trust for another, 
the probate court may grant license 
to the executor to deed such land 
to the person for whose benefit it is 
held, and may decree the execution of 
such trust, whether created by deed 
or by law, such court has jurisdic- 
tion of a trust in land arising or re- 
sulting, by implication of law, from 
facts found by it. Bickford v. Bick- 
ford, 35 A. 471, 68 Vt. 525. (2) Un- 
der St. §§ 2613, 2771, 2772, the probate 
court has power to compel the trustee 
of a fund arising from the sale of 
real estate, which had been devised 
to complainants for life, remainder to 
their heirs and other persons, who had 
conspired with such trustee to de- 
fraud complainants, to appear, and 
make discovery concerning such trust 
fund. Mitchell v. Blanchard, 47 é 
9S) tie, ite) 85. 


[b] In Pennsylvania (1) the or- 
phans’ court is a court of equity and 
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will 37? 


relief.*+ 


Equity is 


has as full power as a chancellor to 
grant relief within its jurisdiction, 


which is over the estates of dece- 
dents. In re Hoffner, 29 <A. 33, 161 
Pa. 331. (2) Hence the orphans’ court 


has jurisdiction to determine wheth- 
er a parol trust has been created or 
not. In re Hoffner, supra; Lowry’s 
Appeal, 6 A. 472, 114 Pa. 219. 


[ec] Statute authorizing executor, 
administrator, or trustee to petition 
orphans’ court for direction does not 
give that court jurisdiction of a pe- 
tition to establish a resulting trust. 
In re McConnell’s Estate, 149 A. 352, 
105 N.J.Eq. 687. 


[d] Surrogate’s courtt—The sur- 
rogate’s court has jurisdiction to di- 
rect payment of a trust fund to a de- 
cedent’s estate as a resulting trust, 
after a revocation of an express trust 
by the settior. In re Goldowitz’ Will, 
259 N.Y.S. 900, 145 Mise. 300. 


67. Il1—Howell v. Moores, 19. N.E. 
863, 127 Ill: 67. 
Mass.—Holmes vy. Holmes, 80 N.E. 


614, 194 Mass. 552. 


Mich.—Malone y. Malone, 115 N.W. 
716, 151 Mich. 680. 


Mo.—Hamer v. Cook, 24 S.W. 180, 
118 Mo. 476. 


N.J.—Shibla v. Ely, 6 N.J.Eq. 181. 


68. Howell v. Moores, 19 N.E. 863, 
127 Ill. 67. : 


[a] For example, Starr & C. St. 
Annot. § 70, relating to the adminis- 
tration of estates and requiring a per- 
sonal representative to repay money 
received by his decedent in trust and 
unaccounted for, and conferring juris- 
diction of administrations on the pro- 
bate court, will not deprive an equity 
court of jurisdiction to entertain a 
bill by creditors of an insolvent debt- 
or to require the administrator of a 
deceased assignee of such debtor to 
render an account of his intestate’s 


dealings under the assignment. How- 
on Vv. Moores, 19, \N. By 863,227 40k 
1 

69. Frackelton vy. Masters, 94 N.E. 


124, 249 Tl. 30; 
tate, 94 N.B. 


In re Mortenson’s Es- 
120, 248 Ill. 520, 21 Ann. 


‘Casa izoe 

70. Stetina v. Reynolds, 227 S.W. 
47 [quashing 221 S.W. 420, 204 Mo. 
App. 866]. 

71. Davison v. Wyman, 100 N.E. 


1105, 214 Mass, 192. : 


[a]. For example, where a suit was 
against the representatives of residu- 
ary legatees to recover a sum claim- 
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quate, a court of equity cannot interfere.*° 


[§ 945] 5. Venue.* 
force a trust may,’® and, when so required by con- 


T§§ 944-945 


where it is sought to impress a trust on property re- 
ceived, apparently without restriction, under a 
and where there are trusts to be executed 
which the probate court cannot enforce or fully ad- 
minister, equity will assume jurisdiction of the ad- 
ministration even after it has been commenced in 
the probate court.*? 
equity has no jurisdiction of questions which are 
within the exclusive jurisdiction of the probate 
court,"? or concerning which it can grant adequate 
Moreover, where the remedies are concur- 
rent and the probate court has acquired jurisdiction 
first, and the remedy afforded by it is not inade- 


On the other hand, a court of 


e 


A suit to establish and en- 


ed to have been received by the leg- 
atees as such in trust for plaintiffs’ 
benefit, under a will, and not against 
such defendants as executors or trus- 
tees, although, they were in fact such, 
it cannot be claimed that plaintiffs’ 
sole remedy is in the probate court. 
Davison v. Wyman, 100 N.E. 1105, 214 
Mass. 192. 


72. Peters v. Rhodes, 47 So. 183, 
157 Ala. 25; Currier v. Johnson, 73 
P. 882, 19 Colo.App. 94; Wade v. Amer- 
ican Colonization Soc., 15 Miss. 663, 
45 Am.D. 324; Sumner v. Staton, 65 S. 
HH. 902, 151 N.C. 198, 18 Ann.Cas. 73022 


[a] Inadequacy of remedy as ba- 
sis of equitable jurisdiction.—(1) The 
fact that the probate court cannot 
give full relief, in case of Such trusts, 
gives jurisdiction to the chancery 
court. Wade vy. American Coloniza- 
tion Soc., 15 Miss. 663, 45 Am.D. 324. 
(2) Adequacy of remedy at law for 
enforcement or establishment of 
trusts generally see supra § 943. 


73. Langdon v. Blackburn, 41 P. 
814, 109 Cal. 19; Luse v. Reed, 65 N. 
W. 91, 638 Minn. 5. 


[a] Thus (1) a court of equity has 
no jurisdiction to avoid a will or set 
aside the probate thereof, on the 
ground of fraud, mistake, or forgery, 
this being within the exclusive juris- 
diction of the court of probate,, and 
equity will not give relief by charging 
the executor of a will or the legatee 
thereunder with a trust in favor of a 
third person, alleged to be defrauded 
by the forged or fraudulent will, 
where the probate court could afford 
relief by refusing probate of the will 
in whole orin part. Langdon v. Black- 
burn, 41 P. 814, 109 Cal. 19. (2) In an 
equitable action by a husband against 
his deceased wife’s administrator to 
have land held by the wife in her life- 
time, and constituting a_nart of her 
estate, declared to be hela in trust for 
plaintiff, it cannot be determined 
whether plaintiff's statutory interest 
in the deceased wife’s estate is sub- 
ject to the claims of her creditors, 
as that question is for the probate 
court. Luse v. Reed, 65 N.W. 91, 63 
Minn. 5. 


74 Mitchell v. Blanchard, 47 A. 
98, 72 Vt. 85; Batchelder v. Batcheld- 
er, 20 Wis. 452. 


75. Hause v. Hause, 57 Ala. 262; 
iowelt v. Moores, 19 N.E. 8638, 127 Ill. 


76. Zohos v. Marefolos, 281 P. 1114, 
48 Idaho 291; Reese v. Murnan, 31 P. 
1027, 5 Wash. 373. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 
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stitutional or statutory provision, must,77 be brought 
in the county wherein the trust property or its sub- 
stitute is situated; but, except in cases falling with- 
in such a provision,’® such a suit is regarded as 
transitory,’® and may be instituted in the county in 
which the trustees*® or one of the defendants*! re- 
sides, or in which jurisdiction may be had of the 
trustee,*? although the land, which/is the subject 
matter of the trust, lies in another county or juris- 
diction.** 


[§ 946] 6. Conditions Precedent—a. In General. 
In accordance with familiar equitable maxims,*4 
where a person invokes the aid of a court of equity 
to establish and enforce a trust in his favor, relief 
will be granted only on condition that he do equity®® 
and that he come into court with clean hands.°* Un- 
der some circumstances a cestui que trust must pro- 
duce a receipt by him before suing the trustee to re- 
cover money held by the latter.** 


[§ 947] b. Accounting. Action at law. An ac- 
tion at law for money had and received cannot be 
maintained by a cestui que trust against his trus- 
tee, for an amount belonging to the cestui que trust, 


77. Booth y. Bradford, 87 N.W. 685, 
114 Iowa 562; Buck v. Lockwood, 159 
N.W. 509, 193 Mich. 242; Goodwin v. 939 
Colwell, 63 A. 363, 213 Pa. 614; Hayes’ x 


140 Cal. 471. 
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Territcrial jurisdiction see supra § 
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until there has been a final settlement of accounts, 
and nothing remains to be done on the part of the 
trustee but to pay over the amount found to be due,** 
unless the trustee has received money on trust and 
has never entered on the discharge of his duties.*? 

Suit in equity. A suit in equity for an account- 
ing of the trust estate cannot be maintained by the 
beneficiaries under a will, before a final settlement 
of the accounts of the executor and distribution by 
the probate court.°® Also, where matters of account 
are set up as a foundation for a trust, an account 
must be taken before a decree can be rendered.®* 
However, where a grantee holding land in trust and 
required to reconvey to the grantor makes no claim 
for an accounting, and introduces no evidence that 
he has contributed more than his share of the price, 
the interest thereon, and the taxes assessed, the . 
court is not required to state an account before ren- 
dering a decree for reconveyance.°? 


[§ 948] c. Obtaining or Setting Aside Judgment, 
Order, or Decree in Other Proceedings.°? The ob- 
taining of a judgment at law,°®* the issuance of an 


2, 157 Mass. 292; Thorndike v. Hinck- 
ley, 29 N.E. 579, 155 Mass. 263; Chase 
v. Perley, 19 N.E. 398, 148 Mass. 289; 
Murray v. Wood, 10 N.E. 822, 144 


Appeal, 16° A. 600, 123 Pa. 110. 84 See Equity §§ 151, 163. Mass. 195; Davis v. Coburn, 128 Mass. 
78. See supra text and note 77. 85. U.S.—Bischoffsheim v. Brown, re Johnson v. Johnson, 120 Mass. 


79. State v. King County Super. eae alt 


Ala.—Waller v. Jones, 


18 So. 277, N.Y.—Husted v. Thomson, 53 N.E. 


Ct., 34 P. 1103, 7 Wash. 306. 


20. Baker v. Fireman’s Fund Ins. 
Co., 14 P. 686, 73 Cal. 182; Le Breton 
v. San Francisco Super. Ct., 4 P. 
777, 66 Cal. 27; Whittaker v. Whit- 
taker, 10 Lea (Tenn.) 93; Todd v. 
Cannon, 8 Humphr. (Tenn.) 512; State 
v. King County Super. Ct., 34 P. 11038, 
7 Wash. 306; Cody v. Cody, 74 N.W. 
217, 98 Wis. 445. 


81. Shivers v. Palmer, 14 Ga. 342. 


[a] Rule applied.—If a _ trustee 
fraudulently combines with a third 
person to dispose of and appropriate 
to his own use the trust property, 
both parties may be sued jointly by 
the cestui que trust in the county of 
the residence of either defendant. 
Shivers v. Palmer, 14 Ga. 342. 


82. Johns v. Herbert, 2 App.D.C. 
485. 


83. Burlingame v. Hobbs, 12 Gray 
(Mass.) 367; Whittaker v. Whittaker, 
10 Lea (Tenn.) 93. 


[a] Im California (1) Consf. art 6 
§ 5, requiring actions to enforce liens 
on real estate, ete., to be brought in 
the county where the real estate is 
located, does not apply to an action 
for the enforcement of a trust on 
real and personal estate, and such an 
action is not required to be brought 
in the county where the land lies. Le 
Breton v. San Francisco Super. Ct., 4 
Bee hige 06. Cali 27. (2) However, 
where, under Code Civ. Proc. § 392, 
authorizing a trial in the county in 
which the subject matter is situated 
in actions to recover realty or an in- 
terest therein, a complaint alleges 
facts as constituting fraud and mis- 
take by which defendant procured 
contracts under which he obtained 
certain realty, but the relief sought 
is only a decree that defendant holds 
the realty in trust for complainant, 
and that he be required to reconvey 
it, the action is triable in the county 
in which the land is situated, al- 
though defendant resides in another 
county. Booker v. Aitken, 74 P. 11, 


107 Ala. 331. 
Scape v. McKinlay, 42 Cal. 


Me.—Second Unitarian Soc. v. 
Woodbury, 14 Me. 281. 
Ohio.—Mullen v. Mullen, 5 Ohio 


Dec. (Reprint) 111, 2 Am.L.Rec. 611. 


[a] Rule applied.—(1) Where par- 
ties seek to enforce a trust created 
in their favor under a contract, their 
right to relief being founded on the 
contract, they cannot claim the bene- 
fit of such portions as are to their 
advantage, and repudiate the rest. 
Pujol v. McKinlay, 42 Cal. 559. (2) 
Where a son buys property in his 
mother’s name for a home for her, 
and a place of business for himself, 
the resulting trust in his favor will 
only be enforced on his doing equity 
by providing that she get the benéiit 
intended as if it were a _ contract. 
Mullen v. Mullen, 5 Ohio Dee. (Re- 
print) 111, 2 Am.L.Rec. 611. (3) Re- 
imbursement see infra § 950. 


86. Tipton v. Powell, 2 Coldw. 
(Tenn.) 19. ; 


Intent to defraud creditors see 
Fraudulent Conveyances § 434. 


87. Bond v. Nurse, 10 Q.B. 244, 59 
E.C.L. 244, 116 Reprint 95. 


{a] Thus, where the trustee of a 
sum of money acknowledges by letter 
that he holds a sum due as interest, 
ready to be paid to the cestui que 
trust upon his own receipt and exe- 
cution of a trust deed, although he 
has no right to require execution of 
the deed, an action will not lie against 
him. for money had and received, or 
for money due on an account stated 
until the cestui que trust’s receipt is 
produced. Bond v. Nurse, 10 Q.B. 244, 
59 H.C.L. 244, 116 Reprint 95. 


8s. Ala.—Vincent v. Rogers, 30 
Ala. 471. 


Md.—Nelson v. Howard, 5 Md. 327. 
Mass.—Upham y. Draper, 32 N.E. 


20, 1126, 158 N.Y. 328, 708. 


R.I.—Spencer y. Clarke, 55 A. 329, 
25: Ral. 163; 


[a] Where several persons are in- 
terested in a trust fund in unequal 
proportions, no action at law will lie 
by any one for his share until a dis- 
tribution has been made, and the pro- 
portion of each, and his right there- 
to, settled and ascertained. Rathbone 
v. Stocking, 2 Barb. (N.Y.) 135. 


89. Vincent v. Rogers, 30 Ala. 471. 


90. Dougherty v. Bartlett, 35 P. 
431, 100 Cal. 496. 


91. St. Clair v. Smith, 3 Ohio 355. 


92. Koefoed v. Thompson, 102 N. 
W. 268, 73 Neb. 128. 


93. Taking or settlement of ac- 
count by court see supra § 947. 


94. U.S.—Missouri Broom Mfg. Co. 
v. Guymon,’ 116 BY 1 2).53 Cre. Ate r 6s 


Cal.—Hibernia Savings & Loan Soe. 
v. De Ryana, 292 P. 632, 210 Cal. 532. 


Colo.—Lippert v. Wright, 208 P. 
453, 71 Colo. 462. 


Kan.—Clingman vy. Hill, 178 P. 243, 
104 Kan. 145. 


N.Y.—Spelman v. Freedman, 29 N.E. 
6S 30 ING Ya 4205 


sO sania v. Sutliff, 3 Ohio St. 
129. 


{a] Creditors for whose benefit 
property is held in trust may sue in 
equity to enforce the trust without 
procuring a judgment at law on their 
claims. Watson v. National L., ete., 
Co. .162..F... 25.38) C.CAsc380> ]iNere= 
sheimer v. Smyth, 60 N.E. 449, 167 N. 
Y. 202. Compare Farrelly v. Skelly, 
1Aiby INGYeS:. “b22,5 L380" App: Dive sO oem: 
N. Y.Civ. Proc.N.S. , 315. (dictum \\that 
before suing to impress a trust upon 
land claimed by a creditor of an es- 
tate to have been bought with estate 
assets, the creditor is bound to ex- 
haust his remedy at law). 


[b] Previous judgment or decree 
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execution, and the return thereof nulla bona,®® are 
not conditions precedent to a suit in equity to es- 
tablish or enforce a trust. Also, it is not necessary 
that a deed be first reformed®® or set aside.?* Not- 
withstanding a purchaser from the trustee took with 
knowledge of the latter’s fraud, it 1s not necessary 
for the beneficiary to. proceed against the purchaser 
to recover the property before suing the trustee per- 
sonally for fraud.?® 


Federal court in equity may establish and enforce 
a trust, arising through fraud, in favor of the de- 
frauded party, without the proceedings in a state 
court through which the fraud was done being first 
set aside.°®® 


Appointment of new trustee. Where a trustee has 
died, the court in which the suit to enforce the trust 
is brought has jurisdiction to appoint a new trustee,* 
and as such appointment is one of the objects of the 
suit, it is not necessary that a new trustee shall have 
been appointed in a separate proceeding prior to the 
bringing of the suit.? 


[§ 949] d. Demand.? Ordinarily, before a cestui 
que trust may sue in equity to enforce his rights un- 


in another state.—Where a judgment 9. 
or decree in one state establishes a|130 Ala. 502, 
cerfain sum as due the cestui que 
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Ala.—Marx v. Clisby, 30 So. 517, 
28 So. 388, 126 Ala. 107; 
Waller v. Jones, 18 So. 277, 107 Ala. 
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der the trust he must first have moved the trustee 
to aet, and failed to secure such action.* However, 

a demand is not necessary as a condition precedent 
to a suit against a trustee where a conversion by 
him is alleged? or a demand would be of no avail;‘ 

and in some cases a want of demand is held to be 
of importance only as bearing on the question of 
costs.7. Where a creditor is a beneficiary of a trust, 

the presentation of his claim against the grantor’s es-_ 
tate is not a condition precedent to his right to main- 
tain a bill to enforce the trust, where no relief is 
sought against the estate or any property belonging 
thereto.§ 


[§ 950] e. Reimbursement of Defendant. Gener- 
ally speaking, a trust will be established and enfore- 
ed by a conveyance of property or otherwise, as 
against the alleged trustee-or a purchaser from him, 
only on condition that the person seeking the relief 
pay, tender, offer to pay, or give security or indem- 
nity for, the purchase price paid or other advances 
made by defendant in connection with the trust 
property.® In some cases, however, the rule is not 
applied,t® as where there has been fraud?! or un- 


and compensation for his services, an 
enforceable trust results in plaintiff's 


trust, he may sue the trustee in an- 
other state to have a lien declared on 
property there in which the trust 
funds have been invested, without 
first obtaining a personal money judg- 
ment against the trustee in the latter 
state. Laws v. Williams, 39 A. 761, 
56 N.J.Eq. 553. 


95. Stephens v. Parvin, 78 P. 688, 
83 Colo. 60; Beach v. Bestor, 45 Ill. 
341; Miller v. Davidson, 8 Ill. 518, 44 
Am: Di los. Clingman ve Hill,-178) PB. 
243, 104 Kan. 145. 


96. McFadden vy. Dale, 116 S.9. 
596, 155 Ga. 256; Markum v. Markum, 
(Tex.Civ.App.) 210 S.W. 835. 


97. Markum y. Markum, (Tex.Civ. 
App.) 210 S.W. 835; Nuckols v. Stan- 
ger, (Tex.Civ.App.) 153 S.W. 931. 


98. Miller v. Belville, 126 A. 590, 
98 Vt. 243. 


- 99. Rhino v. Emery, 72 F. 382, 18 
C.C.A. 600. 


1. See supra §§ 379, 942. 


2. Troy & North Carolina Gold 
Mining Co. v. Snow Lumber Co., 87 
S.E. 40, 170 N.C. 273. 


3. Demand as condition precedent 
to action of ejectment against trustee 
see Ejectment § 55. 


4, Blackburn v. Fitzgerald, 30 So. 
568, 180 Ala. 584; Bailey v. Selden, 20 
So. 854, 112 Ala. 593. 


[a] Demand for accounting and 
settlement held necessary.—Reed v. 
Hollister, 188 P. 170, 95 Or. 656. 


5. Garard v. Garard, 34 N.E. 442, 
809, 185 Ind. 15; Hon v. Hon, 70 Ind. 
135; Bunger v. Roddy, 70 Ind. 26. 


6. Crozier v. Soquel, 281 P. 698, 
101 Cal.App.. 402; Vaughn v. Rhode 
Island Mortg., ete, Co., 58 A. 125, 24 
R.I. 350; Sims v. McMullan, (Tex. 
Civ.App.) 22 S.W.(2d) 3138 [rev on 
other grounds (Commn.App.) 37 S.W. 
(2d) 141]. 


7. Coburn v. Page, 74 A. 1026, 105 
Me. 458, 134 Am.S.R. 575. 


8. Way v. Shaver, 84 P. 283, 2 Cal. 
App. 650. 


331. 


Cal.—Robles v. Clarke, 25 Cal. 
Baie v. Pallett, (App.) 11 P.(2d) 


Colo.—Stewart v. 
POLO, el COLO 45S. 


Conn.—Sheldon -v. 
Root 254. 


Ill.—Walden v. Gridley, 36 Ill. 523. 


Iowa.—Hixson v. First Nat. Bank, 
200 N.W. 710, 198 Iowa 942. 


Ky,—MeKibben v. Diltz, 128 S.W. 
1083, 138 Ky. 684, 137 Am.S.R. 408. 


Mass.—Bradbury v. Birchmore, 117 
Mass. 569. 


N.C.—Franks v. Nolops, 


McLaughlin, 18 


Woodbridge, 2 


80 S.E. 383, 


164 N.C. 390; Matthews v. McPher- 
SOn, Obi N.C. 2389. See Hinton v. 
Pritchard, 12 S.B. 242, 107 N.C. 128, 


10 L.R.A. 401 (the court should en- 
force, in the same suit, a judgment 
lien in favor of the trustee on the 
property). 


Pa.—Beck v. Uhrich, 16 Pa. 499; 
McKennan y. Pry, 6 Watts 137. 


Tex.—Johnson v. Marti, (Civ.App.) 
214 S.W. 726; Watkins v. Watkins, 
(Civ.App.) 141 S.W. 1047; Hoffman v. 
Buchanan, 123 S.W. 168, 57 Tex.Civ. 
App. 368. 


Vt:-—M 


Wis.—Havenor v. 
203, 109 Wis. 108. 


See Graves v. Pinchback, 1 S.W. 
682, 47 Ark. 470 (the bill is properly 
dismissed and substantial justice is 
done by the decree where plaintifis 
have received, retained, and not of- 
fered to surrender, certain property 
which represents, and is an ample 
equivalent of, other property as to 
which defendant became a trustee by 
intermeddling with it). 


[a] Purchase by attorney.— Where 
an attorney employed by plaintiff to 
buy certain land for him purchases 
the land for himself, and with his 
own money, by representing that the 
purchase is for plaintiff, on tender to 
the attorney of the purchase money 


aloy v. Sloan, 44 Vt. 311. 
Pipher, 85 N.W. 


favor. Haight v. Pearson, 39 P. 479, 
11 Utah 51. 
ots [b] Infant complainants.—W here 


several beneficiaries under a trust, 
only one of whom is an adult, file a 
bill to enforce the trust in the trust 
property in the hands of a purchaser 
under an unauthorized sale by the 
trustee, but they do not offer to ac- 
count for the benefits received by 
them from such invalid sale, and there 
is no sufficient proof introduced to 
authorize the court to make an elec- 
tion for the infant complainants, the 
bill will be dismissed without preju- 
dice to the rights of all the complain- 


ants. Marx v. Clisby, 30 So. 517, 130 
Ala. 502. 
[c] Money in custodia legis.— 


Where one is arrested for the theft 
of property, and a sum of money sup- 
posed to be the proceeds of the sale 
of the property is found in his pos- 
session by the officers and taken from 
him and placed in custodia legis, a 
suit cannot be sustained to impress 
a trust on it on account of the theft 
until the status quo is restored, espe- 
cially where there has been no con- 
viction for the theft. Pioneer Mining 
Co. v. Tiberg, 4 Alaska 670. 


10. Raleigh v. Fitzpatrick, 11 A. 
1, 43 N.J.Bq. 5015 - Diffany .v. Clarks 
58 N.Y. 632 mem [mod and aff 1 
Thomps.&C. 9 addenda]. 


[a] Lack of profits.—In a benefi- 
ciary’s action for the trustee’s breach 
of trust by investing funds in encum- 
bered property and receiving a bro- 
ker’s commission from the vendors, 
a contention was made that the ben- 
eficiary could not recover without 
first returning amounts received from 
the investment including rentals, but 
it was held that as part of the re- 
ceipts were spent in repair of the 
property and the beneficiary had paid 
on the property an amount far in ex- 
cess of that received, there were no 
profits, and the beneficiary was not 
put to an election between profits 
and interest on the amount invested. 
Murphy-Bolanz Land & Loan Co. V. 
McKibben, (Tex.Commn.App.) 286 5S. 
W. 78 [aff (Civ.App.) 221 S.W. 650]. 


11. U.S.—Conner y. Craig, 216 F- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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due influence?” on the part of defendant, the amounts 
in question were paid out by defendant in another 
separate and distinet transaction,’* nothing has 
been paid out by defendant in connection with the 
trust,’* or, under an agreement of the parties fixing 
the time for payment by plaintiff, nothing is due at 
Also, a formal tender is not necessary 
where it would be declined;!® and, where defend- 
ant has sold the property, thereby putting it be- 
yond his power to convey the legal title to plaintiff, 
it would be an idle act for plaintiff to tender the 
amount expended by defendant in obtaining such 
Plaintiff’s payment of the proper amount 


the time.!® 


title.1* 


129) 132 °C.C. A. 639. 


Cal.—Koyer v. Willmon, 90 P. 135, 
150 Cal. 785; Heinrich vy. Heinrich, 84 
P. 326, 2 Cal.App. 479. . 


Iowa.—Harris v. Stone, 8 Iowa 322. 


Me.—Wood v. White, 122 A. 177, 123 
Me. 139. 


N.J.—Teeter v. Veitch, 57 A. 160, 
66 N.J.Eq. 162. 


Pa.—Everly v. Harrison, 31 A. 668, 


hot) Pa. 3555, MeKennany v.. Pry; 6 
Watts 137. 
See Home Inv. Co. v. Strange, 


(Tex.) 207 S.W. 307 [reforming 204 
S.W. 314 (reforming 195 S.W. 849 [rev 
(Civ.App.) 152 S.W. 510])] (requiring 
reimbursement of purchase money 
paid but not of expenses incurred). 


12. Bryson v. Gross, 257 P. 137, 83 
Cal.App. 638. 


13. Waller v. Jones, 18 So. 277, 107 
Ala. 3381. 

14. See cases infra this note. 

[a] Rule applied to: (1) Purchase 


at foreclosure sale without payment 
of any money in satisfaction of bid. 
Haywood v. Scarborough, (T’ex.Civ. 
App.) 102 S.W. 469. (2) Judgment for 
unpaid purchase money. Phillips v. 
Wilson, (Tex.Civ.App.) 280 S.W. 228. 


15. Warden v. O’Brien, 136 S.W. 
635, 142 Ky. 633. 


16. Cunningham v. Long, 120 S.E. 
81, 186 N.C. 526; Powell v. United 
Mins S& Mill; Co, 231 P. 307, 107 Oki. 
170. 


17. Crozier v. 
101 Cal.App. 402. 


Soquel, 281 P. 698, 


18. Bloech v. Hyland Homes Co., 
274 PB. 318, 128 Or. 292. 

19. Beck v. Uhrich, 16 Pa. 499. 

20. Uehling v. Lyon, 134 F. 703; 


Bumpus v. Bumpus, 26 N.W. 410, 59 
Mich? 95. 


21. Transaction in fraud of credi- 
tors see Fraudulent Conveyances &§ 
434, 435. 


22. In re Brown’s Estate, 178 N.Y. 
Scous i 
[a] Misapplication of funds by 


plaintiff-executor.—-A testamentary 
trustee may defend on the ground 
that plaintiff cestui que trust, while 
acting as executor, misapplied certain 
funds of the estate and that it is the 
duty of defendant to protect the oth- 
er legatees by refusing to pay income 
to plaintiff until objections to the 
account of defendant alleging such 
misapplication have been disposed of. 
In re Brown’s Hstate, 178 N.Y.S. 8381. 


23. See cases infra this note; and 
notes 24-26. 


[a] It is no defense that: (1) A 
decree for plaintiff will create a cha- 
otic title. Merritt Oil Corporation v. 
Young, 43 F.(2d) 27, 32 (“we do not 
see any chaos resulting from a decree 
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requiring a trustee to convey title to 
its cestuis; any confusion results 
only from the number of cestuis and 
the nature of the trust property. But 
a chaotic title is no justification for a 
court of equity decreeing that a trus- 
tee is the beneficial owner of trust 
property’). (2) There are liens on 
the property. Moultrie v. Wright, 98 
P, 257, 154 Cal. 520; Place v. Tri-State 
Investment Co., 212 [ll.App. 524. (3) 
The title will be of no value to plain- 
tiff because subject to a ninety-nine 
year lease. Merritt Oil Corporation 
v. Young, 43 F.(2d) 27 (if the title is 
without value, defendant will not be 
prejudiced by parting with it). (4) 
Plaintiff may lose the fruits of the 
litigation by the refusal of the sec- 
retary of the intericr to approve the 
assignment of interests in an oil 
permit. Isaacs v. De Hon, 11 F.(2d) 
943. (5) Plaintiff trustee, having the 
custody of an infant cestui que trust 
as recited in the trust agreement, 
evaded habeas corpus proceedings 
brought by defendant for the custody 
of the infant. Wright v. Martin, 107 
So. 818, .214 Ala. 334. (6) The ap- 
pointment of the trustee put him in 
a position to defraud the cestui que 
trust. Behrmann v. Seybel, 166 N.Y. 
S. 254, 178 App.Div. 862 [dismissal of 
appeal den 119 N.E. 1030, 223 N.Y. 555, 
and aff/ 119 N.H. 1030, 223 N.Y. 622]. 
(7) Defendant received the trust 
funds as administrator, but should 
not have been appointed administra- 
tor. Betts v. Van Dyke, 40 N.J.Eq. 
149. (8) A person not beneficially in- 
terested in the trust estate has agreed 
to indemnify the trustee against lia- 
bility. “Kinloch ve £0On, 10" SiGibg, 
190, 26 Am.D. 196. (9) Where a trus- 
tee denies a trust, and claims the 
property as his own, and the trust is 
established by parol evidence, he can- 
not set up a bond to himself from 
the creator of the trust extending the 
times of payment. Tritt v. Crotzer, 
13 Pa. 451. (10) The fact that the 
original trust agreement was between 
a husband and wife affords no pro- 
tection to a defendant who fraudu- 
lently obtained the trust property 
from the trustee. Reardon y. Rear- 
don, 107 N.E. 522, 219 Mass. 594. (11) 
In a suit by a receiver or trustee in 
bankruptcy of a corporation to im- 
press a resulting trust on property 
purchased with corporate funds, it is 
immaterial that the corporation was 
not insolvent when its funds were 
used to buy the property or that no 
present creditor was then a creditor. 
Muller v. Schram, 134 A. 657, 100 N. 
J.Eq. 143 [aff 138 A. 921, 101 N.J.Eq. 
792]. (12) Plaintiff’s right of action 
to recover the value of a mortgaged 
building which defendants agreed to 
hold in trust for plaintiffs, purchas- 
ers of the equity, after foreclosing 
the lien, under an agreement with 
plaintiff's father, defendant’s debtor, 
to foreclose the lien and hold the 
property for plaintiffs, is not affected 
by the insolvency of plaintiff’s father 
when he conveyed his property in 
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into court when the suit is commenced is a sufficient 
performance of his obligation;1% 
suit brought is not necessary.'® 


a tender before 


Reimbursement for services rendered by the trus- 
tee or alleged trustee is sometimes held to be a con- 
dition precedent to a decree compelling him to trans- 
fer certain property to plaintiff.?° 


[§ 951] 7. Defenses?!—a. In General. 
to establish or enforce a trust, defendant may set up 
defenses growing out of his duties as trustee;*? but 
there are many matters which are not available to 
him as defenses,”* such as matters in no way connect- 


In a suit 


trust to defendants, where plaintiffs 
purchased the equity before that time. 
D. Sullivan & Co. v. Ramsey, (Tex. 
Civ:App?), S155 eSAW 1 580 Gs) he 
trustee cannot avail himself of negli- 
gence of the cestui que trust without 
proof of loss thereby. Moyer v. Nor- 
ristown-Penn Trust Co., 145 A. 682, 
296 Pa. 26. (14) The negligence of 
a bank in crediting the account of a 
depositor with the amount of a forged 
eheck for a large sum, without in- 
quiry as to the truth of the state- 
ments of the depositor when present- 
ing the same, will not prevent the 
bank from following its money into 
the hands of one who reGeived it with 
notice of the fraud. Fidelity Trust 
Co. v.. Baker, 47 A. 6, 60 N.J.Eq. 170. 
(15) The mere fact that the beneficial 
owner of property permits the holder 
of the legal title to collect rents be- 
yond the amount necessary to reim- 
burse him for advances made does not 
necessarily negative the claim on the 
part of such owner that he has be- 
come vested with the full right and 
equitable title to the property. Perci- 
val-Porter Co. v. Oaks, 106 N.W. 626, 
130 Iowa 212. (16) The fact that a 
portion of the trust agreement is not 
valid or binding does not defeat a 
suit against the trustee as to moneys 
which he has collected and not ac- 
counted for or delivered up. England 
v. Winslow, 237 P. 542, 196 Cal. 260. 
(17) The seller of a business who as- 
signed a lease and conveyed the good 
will cannot avoid a constructive trust, 
on obtaining a renewal lease, on the 
ground that the landlord refused to 
lease the premises to or for the ben- 
efit of the buyer. Fine v. Lawless, 
201 S. We 1609139 Renn Va 60s se AS 
1918C 1045. (18) In a daughter’s ac- 
tion to engraft a trust upon her deed 
to her mother on the mother’s refusal 
to make a will devising her estate to 
the daughter pursuant to her promise 
to so do, made as inducement to ex- 
ecution of the deed, it is no defense 
that such promise can be enforced 
against the mother’s estate on her 
death, since the mother may dispose 
of the property before her death. 
Robinson v. Faville, (Tex.Civ. App.) 
213 S.W. 316 [error refused 227 S.W. 
93S le Mex 482 Clo) wDetendame 
cannot defeat plaintiff's right to a re- 
conveyance of land under an agree- 
ment because of plaintiff’s original 
lack of title, of which defendant had 
knowledge. Weaver v. Norman, 136 S. 
EK. 612, 193 N.C. 254. (20) Where a 
will indicates no intention to charge 
plaintiff, a devisee, with any advance- 
ment or to have any amount deducted 
from his share on account thereof, 
and it does not appear whether an al- 
leged agreement between plaintiff and 
the testator that an indebtedness 
from plaintiff should be deemed an 
advancement was made before or aft- 
er the execution of the will, such al- 
leged agreement is no defense to 
plaintiff's claim to an equal share of 
the surplus proceeds of a sale of the 
testator’s real estate under trust 
agreements by which all the parties 
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ed with the trust or transaction pleaded?* or which 
are available only to third persons who are not be: 
fore the court?® or are not complaining.?°® 
uity will not enforce a trust so as to require viola- 
tion of law?’ or a trust created for an illegal or 
fraudulent purpose,?* nevertheless, after defendant 
has assumed the execution of the trust, he cannot 
set up fraud in its execution?® and an attempt or 
purpose to defraud a third person is not a defense*° 
where the agreement or transaction which plaintiff 
seeks to enforce is not based or dependent on the 
When sued for an accounting and convey- 
anee, the trustee cannot set up an adverse title to 
the property in himself,*? or in a third party, through 
his fraud;°* but where the grantor of a trust seeks, 
after the trust is ended, to have the title to the prop- 
erty adjudged to him, the action being one to deter- 


fraud.?1 
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While eq- 


trustee.?§ 


es. 


mine title, defendant, a grantee of the trustee, is not 


expressly contracted for an equal dis- 
tribution. Adams v. Purser, 110 N.Y. 
S. 167, 126 App.Div. 20: (21) Where 
an executor has invested the funds of 
the estate in the purchase of land, 
and has made a show of. restitution 
in the form of a declaration of trust, 
he cannot, after his accounts are set- 
tled, avoid the obligations of his po- 
sition as trustee, and refuse to exe- 
cute the trust, on the ground that the 
settlement was conclusive and that it 
is too late to inquire into the original 
fraud. Evans v. Dunning, 4 Phila. 
(Pa.) 45. (22) Ina suit to follow the 
trust funds in the hands of an agent 
of the trustee, it is no defense that 
he has paid them over on liabilities 
which he had incurred for the trustee. 
Bennett v. Merritt, 59 N.C. 263. 


[b] Waiver by auswer.—In bene- 
ficiary’s action against testamentary 
trustees, where defendants joined 
plaintiff in asking that every item of 
their management of trust estate be 
investigated, that their annual ac- 
counts be set aside, and new account 
stated, by their answer defendants 
waived any right to stand upon set- 
tlement of their annual accounts as 
conclusive adjudication of matters 
embraced in decrees of settlement. 
Purdy y. Johnson, 163 P. 8938, 174 Cal. 
521. 


24. Fitzgerald v. Hollan, 24 P. 957, 
44 Kan. 499; Burling v. Page, 96 P. 
155, 49 Wash. 702. 


[a] Indebtedness.—(1) It is no de- 
fense to a suit against a trustee to 
establish and enforce a trust that the 
party from whom he received the 
property in trust is indebted to him- 
self or others. Sledge v. Clopton, 6 
Ala. 589; Thompson v. State Bank, 88 
P. 987, 4 Cal.App. 660; Raybold v. 
Raybold, 1 Phila. (Pa.) 369. (2) A 
running personal account between the 
parties, in no way connected with the 
trust, is not a proper matter of de- 
fense in an action to declare the hoid- 
er of the legal title to real estate trus- 


tee for the equitable owner. Fitz- 
gerald v. Hollan, 24 P. 957, 44 Kan. 
499, : 


{b] Deed describing other lands.— 
In a suit to recover lands held in trust 
for complainants, defendants cannot 
plead as a defense a deed executed by 
complainants to a third person, de- 
scribing other lands, on an allegation 
that it was intended to convey the 
land in suit. Fletcher vy. McArthur, 
tT BAS Oss b4UC. Crag 567: ) 


25. Baier v. Berberich, 6 Mo.App. 
537 [aff 77 Mo. 413]. 


[a] Rule applied.—In an action 


against the successors of a trustee 
who enriched the estate by replacing 
funds embezzled therefrom with 
funds stolen from another estate of 
which he was executor, the liability 
of the successors of the trustee is not 
affected by the fact that the benefi- 
ciaries received the stolen funds with- 
out guilty knowledge in payment of 
valid claims, and became holders for 
value where such beneficiaries are 
not sued. Whiting v. Hudson Trust 
Co., 1388 N.E. 38, 234 N.Y. 394,25 A.L. 
R. 1470. 


26. Backus v.. Backus, 175 N.W. 
400, 207 Mich. 690; Johnston v. John- 
ston, (Tex.Civ.App.) 204 S.W. 469. 


[a] For example, it is not a de- 
fense that plaintiff should have deliv- 
ered the property to a receiver ap- 
pointed in a judgment creditor’s pro- 
ceeding against him, where defendant 
is a stranger to the litigation against 
plaintiff and neither the judgment 
creditor nor the receiver is complain- 
ing of such failure to deliver. Back- 
ae Backus, 175 N.W. 400, 207 Mich. 


27. Shields v. Harris, 130 S.E. 189, 
190 IN-C.5 5.20. 


28. Rittenhouse v. Smith, 99 N.H. 
657, 255 Ill. 493; Closset v. Burtchaell, 
2s05P.s504, 112 Or. 585. 

{a] Purchase for administrator at 
own sale.—Where an administrator, 
authorized by order of court to sell 
land of the estate to pay debts, enter- 
ed into a secret arrangement, con- 
structively fraudulent and contrary 
to the policy of the law, to have the 
land bid in by a third person for the 
administrator, and the third person 
bid in the land and obtained a convey- 
ance, equity will not aid the adminis- 
trator to perfect his claim by adjudg- 
ing that the third person holds the 
premises in trust for the administra- 
tor. Rittenhouse v. Smith, 99 N.E. 
657, 255 D11.7498. 


29. Godwin v. Yonge, 22 Ala. 553; 
Turner v. Campbell, 1 Patt.&H. (Va.) 
256. 

30. Lufkin v. 
933, 188 Mass. 528. 


Jakeman, 74 N.E. 


31. Magee v. Magee, 123 N.E. 673, 
233 Mass. 341. 
32. Turner v. Butler, 28 S.W. 77, 


126 Mo. 131. 


fa] Where trustee purchases trust 
estate at sale by order of court he 
cannot defeat an action by the ben- 
eficiary of the trust to compel the 
transfer of the estate by showing that 
the beneficiary was at the time an in- 
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¥ 
limited to asserting a claim of title under the trust — 
deed, but may set up any other title, from any other — 
source, which he has to the property.** 


[§ 952] b. Statute of Frauds.*® The statute of 
frauds constitutes a good defense to a bill to en-, 
foree a trust, in any case coming within its terms,*® 
except that the trustee cannot interpose the statute — 
to enable him to carry out a fraud on the cestui que 
trust®? and the statute is no shield to a person who 
fraudulently obtained the trust property from the 


[§ 953] c. Estoppel To Set Up Particular Defens- 

A trustee or third person may, by his acts or 
conduct, estop himself from setting up particular 
defenses to a suit to enforce the trust, which oth- 
erwise he would have a right to interpose.*® 


fant and her interest contingent, and 
that hence the apparent title did not 
pass to him, as the court was without 
jurisdiction to order the sale. Dodge 
v. Stevens, 94 N.Y. 209. 


33. Stafford v. Wheeler, 93 Pa. 462. 


34. Cheever vy. Converse, 28 N.W. 
217, 35 Minn. 179. 


35. Statute of frauds: 
Issue as to see infra § 982. 
Pleading of see infra § 976. 


36. Gibbs v. Union Mut. L. Ins. Co., 
13 N.E. 842, 123 Il]. 136. 


Application of statute see supra §§ 
32—45, 150, 217. 


37. Sandford v. Norris, 4 Abb.Dec. 
(N.Y.) 144, 1 Transcr.A. 350; Denike 
v. Denike, 34 N.Y.S. 250, 13 Misc. 381 
[aff 50 N.E. 1116, 156 N.Y. 665]. 


38. Reardon v. Reardon, 107 N.E. 
522, 219 Mass. 594. 


eas U.S.—Hazard v. Dillon, 34 F. 
6. 

Cal.—Broder v. Conklin, 19 P. 513, 
it Caress: 


Ill.— Miller v. Davidson, 8 Ill. 518, 
44 Am.D. 715 [error dism 7 How. (U. 
S.) 769, 12 L.Ed. 907]. 


Ind.—Rinker v. Rinker, 20 Ind. 185. 


Ky.—Kefauver v. Kefauver, 83 S.W. 
119, 26 Ky:L., 1058: 


rag ton v. Straat, 39 Mo.App. 


Pa.—Sherman v. Herr, 69 A. 899, 220 
Pa. 420. 


Va.—Barksdale v. Finney, 14 Gratt. 
(55 Va.) 338; Edmunds v. Venable, 1 
Patt:G@H: 124, 


[a] Thus (1) where a trustee is 
guilty of fraud or a breach of trust 
in connection with the trust property, 
he is estopped, as against an innocent 
cestui que trust, to set up such fraud 
or breach as a defense to a suit for the 
recovery of such property. Miller v. 
Davidson, 8 Ill. 518, 44 Am.D. 715 [er- 
ror dism 7 How. (U.S.) 769, 12 L.Ed. 
907] (a party holding an interest in 
land in trust for the benefit of the 
creditors of another cannot set up, in 
defense to a suit in equity by one of 
such creditors, that he himself ob- 
tained the title to the land from the 
United States by a fraud on the law); 
Rinker v. Rinker, 20 Ind. 185. (2) 
This is also true of one who par- 
ticipates in the fraud or breach, and 
who is sued for trust property ac- 
quired thereby. Barksdale v. Finney, 
14 Gratt. (55 Va.) 338. (3) So, where 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 954] 8. Time To Sue and Laches*°—a. In Gen- 
A suit to enforce a trust, or to recover trust 
property, must not be brought prematurely, that is, 
before the cause of action has acerued.*! 
suit to establish or enforce a trust, or to recover trust 
property, may be barred by laches,*” as where there 
has been long delay,** rendering it difficult to ascer- 


eral. 


tain the truth**t and determine the 
on account of the death of persons 


been material witnesses,*® and there is no sufficient 


TRUSTS 


Also, a 


essential faets*® 
who would have 


excuse for the delay;*7 but, of course, in particular 


cases the facts may be insufficient to constitute lach- 
es,*% as where the suit is brought within a reason- 
able time*® after plaintiff acquired, or should have 
acquired, knowledge of the facts®® or defendant has 


not been injured or prejudiced by 


a trustee, after his removal, continues 
proceedings previously taken by him 
as trustee, and wrongfully disposes of 
the judgments recovered therein, he 
is estopped, in an action against him 
by the cestui que trust for the con- 
version, from setting up that he had 
no title as trustee to recover the 
judgments or to dispose of them, and 
that therefore they were nullities. 
Parker v. Straat, 39 Mo.App. 616. (4) 
An attorney who holds property yn- 
der the deed of an assignee in in- 
solvency to carry out certain trusts 
cannot be heard to object in a suit 
to establish the trust that the insol- 
vency proceedings are invalid because 
the petition and schedule were veri- 
fied before himself as a notary, while 
he was attorney for the debtor. Bro- 
der vy; Conklin;. 19\ P; 513; 77 Cal. 330. 
(5) Where bonds belonging to a luna- 
tic are assigned by his committee as 
payment of a personal debt, and the 
assignee has notice of the trust, he is 
estopped from impeaching the regu- 
larity of the appointment of the com- 
mittee. Edmunds v. Venable, 1 Patt. 
&H. (Va.) 121. (6) Where one of four 
executors sells his testator’s land lo- 
cated in a foreign state under a pow- 
er in trust for alien cestuis que trust, 
he cannot defend a suit brought by 
them to recover the purchase price 
received by him, on the ground that 
the sale was void because the other 
executors did not join in the convey- 
ance. Taylor v. Benham, 5 How. (U. 
S.) 2338, 12 L.Ed. 130. 


40. Cross references: - 


Application of statutes of limitation 
see Limitations of Actions §8§ 34, 58, 
133, 136, 267-297. 


Laches generally see Equity §§ 211- 
252. 


41. Board of Trustees of Hiseville 
Graded Common School Dist. vy. Pal- 
more, 295 S.W. 415, 220 Ky. 441; Nich- 
ols v. Rogers, 29 N.E. 377, 189 Mass. 
146. : 


[a] Death of named person.—A 
particular trust may be such that a 
certain person will not have a cause 
of action to enforce it, or to recover 
the trust property, until the death of 
anamed person. Allen v. White, 85 P. 
695,636) (Colo. soit) a RaAIN:S: , 9:99); 
Juumpkins v. Harton, 37 S.W. 64, 18 

y.L. 460; Pitcher v. Roger’s Estate, 
165 N.W. 813, 199 Mich. 114. 


[b] Effect of prior request.— 
Where a person requests a _ trustee 
who holds money in trust for him 
to take charge of said moneys for.a 
certain period, and the trustee under 
such request loans the moneys at in- 
terest for a portion of that period, 
the cestui que trust may withdraw 
the request at any time, and an order 
will be made on the trustee to pay 
to the cestui que trust the trust mon- 


delay.°! In nu- 


eys; but the court will not issue an 
attachment to enforce payment prior 
to the expiration of the period for 
which the moneys were loaned. Buz- 
zard’s HMstate, 13 Lane. Bar (Pa.) 127. 


[ce] Inaction of trustee.—The fact 
that a time is limited for closing the 
trust does not preclude the filing of a 
bill before that time has expired to 
enforce the execution of the trust, 
where the trustee has accepted the 
trust, and has done nothing in its ex- 
ecution. Suydam v. Dequindre, Harr. 
(Mich.) 347. 

[d] Where trustee grantee repudi- 
ates trust, (1) it may be at once en- 
forced, although, under the agree- 
ment, the grantee has ten years in 
which to elect whether he will pay for 
the property or reconvey to persons 
entitled thereto. Condit v. Maxwell, 
44 S.W. 467, 142 Mo. 266. (2) When 
trustee repudiates trust, present right 
of action accrues to vindicate rights 
of beneficiaries and prevent loss or 
impairment of trust estate. Farley v. 
Gibson, 30 S.W.(2d) 876, 235 Ky. 164. 


{e] Suits held not premature.— 
Rout v. Woods, 67 Ind. 319; Riche v. 
Greenwich Bank of City of New York, 
140 NvY:S. 122, 155 App.Div. 907° [rev 
rearg 138 N.Y.S. 482, 153 App.Div. 
425]. 

42. U.S.—Waller v. Texas & P. Ry. 
Cons, S.Ctirl42r 245) WSs 898s 02). La. 
Ed. 362 [aff 229 F. 87, 148 C-C.A. 363]; 
Kitts v. Hanna, 29 F.(2d) 1010 [aff 29 
F.(2d) 1013]. 

Cal.—Parr v. Reyman, 
440, 

Mont.—Kimes v. Northern Pac. R. 
Co., 144 P. 156, 49 Mont. 573. 


Nev.—Cooney v. Pedroli, 235 P. 637, 
49 Nev. 55. 


12 P.(2d) 


Or.—Reid v. Savage, 117 P. 306, 
59Or: 301s 

Wis.—Russell v. Fish, 135 N.W. 
531, 149 Wis. 122. 

43. See cases infra this note. 

[a] Rule applied to delay of: (1) 


More than sixty-five years after the 
execution of a deed. May v. May, 170 
SUW. 537, 161 Ky. 114. (2) Forty- 
three years after the administration 
of an estate was closed. Freeman v. 
Hopkins, 32 F.(2d) 756 [cert den 50 
S.ct. 30, 280 U.S. 575, 74 L.Ed. 626]. 
(3) Almost twenty-five years. 
Lichtenberg v. Burdell, 281 P. 518, 
101 Cal.App. 20. (4) Twenty years 
after the execution of a quitclaim 
deed by plaintiff. Smith v. Sherman, 
269 P. 169, 204 Cal. 501. (5) Twelve 
years after the transaction com- 
plained of occurred. Kitts v. Hanna, 
29 F.(2d) 1010 [aff 29 EF.(2d) 1013). 


44, Monroe v. Gregory, 94 S.E. 219, 
147 Ga. 340. 
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merous decisions the courts have so stated the rules 
respecting laches as to refer to the particular kind 
of trust under consideration.®? 
discloses,** many of these rules, although so worded 
as to refer only to one type of trust, are identical 
with, or similar to, the rules relating to other types 
of trust; and in a particular case there may®* or 
may not®® be laches regardless of whether the trust 
under consideration is classified as express, implied, 
resulting, or constructive. 


[§ 955] b. Express Trusts. 
es may be invoked in the case of an alleged express 
trust,°° in some instances successfully,®* but it will 
be applied less readily than in the case of a result- 


As their context 


The doctrine of lach- 


45. Boling vy. Dickinson, 209 N.W. 
875, 168 Minn. 242; Hutchinson v. 
Conkling, 162 A. 755, 111 N.J.Eq. 471. 


46. Sanchez v. Deering, 298 F. 286 
[aff 288 F. 412 and aff 46 S.Ct. 214, 270 
U.S: 227, 70 L.Wd. 556]; Boling: ww. 
Dickinson, 209 N.W. 875, 168+ Minn. 


242; Taylor v. Coggins, 90 A. 633, 244 
Pa. 228: 
a 47. U.S.—Carpenter v. M. J. & M. 


M., Consolidated, 212 F. 868, 129 Cc. 
C.A. 388. 


Ala.—Fowler v. Fowler, 88 So. 648, 
205 Ala. 1514. 


Alaska.—Alaska Northern Ry. Co. 
ee Cent. Ry. Co:,, 5 Alaska: 
vo . 


Ill.—Blaul y. Dalton, 106 N.E. 196, 
264 D115 193. 


Minn.—Boling v. Dickinson, 209 N. 
W. 875, 168 Minn. 242. 


Pa.—Taylor v. Coggins, 90 A. 633, 
244 Pa. 228. 


Wis.—Russell y. Fish, 
531, 149 Wis. 122. 


48. Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; Hughes v. Silva, 184 
Py, 416,42 .Cal App. 7853. Laughlin cv. 
ee, 237 S.W. 1024, 291 Mo. 
72). 


49. Thompson v. Thompson, 
N.W. 922, 178 Iowa 1289; Moore -v. 
Mansfield, 142 N.H. 792, 248 Mass. 
210; Bloech v. Hyland Homes Co., 
214 -P. 318) 128 Orie2 92: 


50. Schofield v. Baker, 212 F. 504, 
[aft 221) F322 136°C: C AY S201 Nene 
sen v. Neilsen, (Cal.) 13 P.(2d) 715. 


51. Cal.—Sexson v. Sexson, 199 P. 
61, 52 Cal.App. 644. 


Iowa.—Cullen v. Butterfield, 160 N. 
W. 125, 178 Iowa 621. 


N.J.—Van Alstyne v. Brown, 78 A. 
678, 77 N.J.Eq. 455. 


Or.—Bloech v. Hyland Homes Co., 
274 P. 818, 128 Or. 292. 


R.I.—Stephens v. Dubois, 76 A. 656, 
31 R.I. 1388, 140 Am.S.R. 741. 


135 N.W. 


160 


52. See infra §§ 955-958. 
53. See infra §§ 955-958. 
54. Patrick v. Stark, 59 S.E. 606, 


62 W.Va. 602. 


Bae Finn v. Wetmore, 212 TIA pe 


56. Kleinclaus v. Dutard, 81 P. 516, 
147 Cal. 245. 
57. Cunningham v. Costello, 147 P. 


714, 16 Ariz. 479;- Cecil’s Committee 
v. Cecil, 149 S.W. 965, 149 Ky. 605; 
Pilcher v. Lotzgesell, 107 P. 340, 57 
Wash. 471; Flynn v. Yeager, 109 S.B. 
604, 89 W.Va. 520; Keller v. Wash- 
ington, 98 S.E. 880, 88 W.Va. 659. 
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ing or constructive trust®® or a contract not involv- 
ing any relation of trust or confidence.®® 
case of a continuing express trust that is strictly 
such, and is recognized and enforced in courts of eq- 
so long as the relation of trustee and 
cestui que trust continues to exist, ordinarily no 
mere lapse of time will bar the cestui que trust of 


ulty only 


58. Keller v. Washington, 98 S.E. 
880, 88 W.Va. 659; Ash v. Wells, 86 
S.E. 750, 76 W.Va. 711; Roush v. Grif- 
fith, 65 S.E. 168, 65 W.Va. 752. 


{a] Suits held not barred by 
laches.—Iindsley v. Taylor, 85 S.E. 
852, 143 Ga. 607; Evans v. Moore, 93 
N.E. 118, 247 Ill. 60, 139 Am.S.R. 302; 
Beachey v. Heiple, 101 A. 553, 130 Ma. 


683; Cunningham y. Long, 120 S.E. 
81, 186 N.C. 526; Gruber v. Hays, 


124 A. 688, 280 Pa. 489; Hammond v. 
Ridley’s EXxrs, 82); S.W: 102, 116 Va. 


393% 

Laches as barring suit relative to: 
Constructive trust see infra § 958. 
Resulting trust see infra § 957. 

59. Flynn v. Yeager, 109 S.E. 604, 
89 W.Va. 520. 


60. U.S.—Oliver v. Piatt, 3 How. 
333, 11 L.Ed. 622; U. S. Bank v. Bev- 
Glen, A Matos SESE Sain) IUarentoh 7iaye 
Brown-Crummer Iny. Co. v. City of 
Miami, Okl., 40 F.(2d) 508; Mason v. 
MacFadden, 298 F. 384; Alexander v. 


Fidelity DrustrCo., 215 i. 179d; .in re 
McKinney, 15 EF. 912; Preston v. 
Wieish, LOS Bes lbo” [teyo on, other 


grounds 3 S.Ct. 169, 245, 109 U.S. 297, 
27 L.Hd. 940]. 


Ala.—Veitch v. Woodward Iron Co., 
76 So. 124, 200,Ala. 358; Humes v. 
Scott, 30 So. 788, 130 Ala. 281; Colbert 
v. Daniel, 32 Ala. 314. 


Alaska.—Alaska Northern Ry. Co. 
v. Alaska Cent. Ry. Co., 5 Alaska 304. 


Ark.—Walker-Lucas-Hudson Oil 
Co. v. Hudson, 272 S.W. 836, 168 Ark. 
1098; Woodruff v. Jabine, 15 S.W. 
830. 

Colo.—Woodruff v. Williams, 85 P. 
90, 35 Colo. 28, 5 L.R.A.N.S. 986; Mar- 
shall v. Marshall, 53 P. 617, 11 Colo. 
App. 505. 


Conn.—McDonald v. Hartford Trust 
Co., 1382 A. 902, 104 Conn. 169. 


Del.—Cartmell v. Perkins, 2 Del.Ch. 
102. 

Fla.—Fisher v. Guidy, 142 So. 818; 
Anderson v. Northrop, 12 So. 318, 30 
Fla. 612. 


Tll.— Grove v. Willard, 117 N.E. 489, 
280 Ill. 247; Whetsler v. Sprague, 79 
N.E. 667, 224 Tl. 461; Melafiin vy. 
Jones, 40 N.B. 330, 155 Ill. 539 [aff 55 
TllL.App. 518]. , 


Ind.—Jones v. Henderson, 
443, 149 Ind. 458. 


Kan.—Reihl v. Likowski, 6 P. 886, 
33 Kan. 515. 


Ky.—Bohannon y. Sthreshley, 2 B. 
Mon. 437. 


Md.—Oehler vy. Walker, 2 Harr.&G. 
323. 


Mich.—Compo vy. Jackson Iron Co., 
12 N.W. 901, 49 Mich. 39. 


Mo.—Cantwell v. Crawley, 86 S.W. 
251, 188 Mo. 44; Butler v. Carpenter, 
63 S.W. 823, 163 Mo. 597; Condit v. 
Maxwell, 44 S.W. 467, 142 Mo. 266. 


N.J.—Gutch v. Fosdick, 22 A. 590, 
ASN ROCs 8 Sa.) oi CMA A ore 
Speakman v. Tatem, 21 A. 466, 48 N.J. 
Eq. 136. See Cox v. Brown, 101 A. 
260, 87 N.J.Eq. 462 (recognizing the 


49 N.E. 
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In the | trustee.®° 


rule, but alfSo recognizing that it is 
subject to exceptions arising from 
the conduct of the parties with rela- 
tion to the trust property). 


N.Y.—Anderson vy. Fry, 102 N.Y.S. 
112, 116 App.Div. 740. 


N.C.—Marshall v. Hammock, 142 S. 
BE. 776, 195 N.C. 498; Rouse v. Rouse, 
83S E05, AGT INE CHe20 Si Daiva stay. 
Cotten, 55 N.C. 430. 


Ohio.—Bonnell v. Brown, 30 Ohio 
Orbe Ones eats 


Pa.—Moyer  v. Norristown-Penn 
Trust Co., 145 A. 682, 296 Pa. 26; In re 
Baylor’s Hstate, 94 A. 442, 249 Pa. 
5; . Bruner vo ‘Finley, 41 A. 334, 137 
Pa. 389; Kelly’s Estate, 37 Pa.Super. 
320; Boyd’s Hst., 28 Pa.Co. 426. 


Tenn.—Pinson v. Ivey, 1 Yerg. 296. 


Vt.—Drake v. Wild, 27 A. 427, 65 Vt. 
611; Johnson y. Bayley, 15 Vt. 595. 


W.Va.—Newman y. Newman, 55 S. 
E. 377, 60 W.Va. 371, 7 L.R.A.N.S. 370. 


Eng.—Rochefoucald v. Boustead, 
[£2897 Fel cChs1963) Inere Cross,; 20 ‘Ch. 
Diet Oe: 


“Tf one held the title to property un- 
der an express declared or acknowl- 
edged trust to hold it indefinitely for 
another, no laches could be imputed 
to a plaintiff from the mere fact that 
he had not gone into a court of equity 
to enforce such a trust until after 
a considerable lapse of time after the 
time the trust was created. . . . 
Lapse of time of itself is no bar toa 
trust clearly established.” Alexander 
Va Hidelity= Drust Cor, 2U5 mn Wor.) t93: 


[a] Mere lapse of time is of minor 
importance in the doctrine of laches, 
as applied in an action to enforce an 
express trust. MacMullan yv. Kelly, 


127 P. 819, 19 Cal.App. 700 [aff reh 
1274S Fer? 
[b] Where there has been no set- 


tlement between a trustee and a bene- 
ficiary, a claim by the beneficiary is 
not barred by laches. Miller v. Sax- 
ton, 55 S.H. 310, 75 S.C. 237. 


61. U.S.—Patterson v. Hewitt, 25 


js-Ct, 35, 195 U.S, 309)" 49) tba) 204 
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658]; Merritt Oil Corporation v. 
Young, 43 F.(2d) 27; Reed vy. Fair- 
mont Creamery Co., 37 F.(2d) 332 


[foll Dempsey v. Fairmont Creamery 
Co., 37 F.2d)” 335]; Mason vw. Mac= 
Fadden, 298 F. 384: Swift v. Smith, 79 
F. 709, 25 C.C.A. 154. 


Ala.—Kennedy v. Winn, 80 Ala. 
165. 
Alaska.—Alaska Northern Ry. Co. 


v. Alaska Cent. Ry. Co., 5 Alaska 304. 


Ark.—Walker-Lucas-Hudson Oil 
Co. v. Hudson, 272 S.W. 836, 168 Ark. 
1098; Lacker-Morris Bank & Trust 
Co. Vv. Gans200 S.W. 1029, d3'2) Are: 
402. 


Cal.—MacMullan v. Kelly, 127 P. 
819, 19 Cal.App. 700 [aff reh 124 P. 
93]; Fleming v. Shay, 125 P. 761, 19 
Cal.App. 276. 


Idaho.—Olympia Min. & Mill. Co. v. 
Kerns, 135 P. 255, 24 Idaho 481 [ap- 
peal dism 35 8.Ct. 415, 236 U.S. 211, 
59 L.Ed. 542]. 
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his rights in the subject of the trust as against the 
The doctrine of laches applies to the en- 
forcement of an express trust when, and only when, 
there has been an open and unequivocal breach or 
repudiation of the trust, assertion of an adverse 
right, title or interest, or other act of hostility to 
the trust, by the trustee,°t which has been so brought 


Mass.—Allen v. Stewart, 100 N.H. 
1092, 214 Mass. 109. 


Mich.—Bolt v. Hackley Nat. Bank, 
224 N.W. 370, 246 Mich. 1; Chadwick 
v. Chadwick, 26 N.W. 288, 59 Mich. 
87. 


Mo.—Davies v. Keiser, 246 S.W. 897, 
297 Mo. 1; ‘Murry v. King, 135 S.W; 
107, 153 Mo.App. 710. 


N.C.—Sorrell v. Sorrell, 152 S.B. 
157, 198 N.C. 460; Pritchard v. Wil- 
Hams; 95 US. 570, 1S aN. Ce 3198 


Ohio.—Bonnell v. Brown, 30 Ohio 
CIE Ceri L2s 


Pa.—McGrann v. Allen, 140 A. 552, 
291 Pa. 574; Bruner v. Finley, 41 A. 
334, 187 Pa. 389; Cohen v. DeCicco) 
90 Pa.Super. 51; Kelly’s Estate, 37 Pa. 
Super. 320. 


S.D.—Stianson v. Stianson, 167 N. 
W. 237, 40 S.D. 322, 6 A.L.R. 280. 


Tex.—Goode v. Lowery, 8 S.W. 73, 
70 Tex. 150; Murphy v. Johnson, (Civ. 
App.) 54 S.W.(2d) 158; Spangler v. 
Spangler, (Civ.App.) 26 S.W.(2d) 463 
[mod on other grounds (Commn.App.-) 
41 S.W.(2d) 60]; Nussbaum v. Nuss- 
baum, (Civ.App.) 261 S.W. 512 [rev on 
other grounds (Commn.App.) 292 S. 
Ww. 189]. 


W.Va.—Crawford v. Caplinger, 158 
S.E. 717, 110 W.Va. 498; Bennett v. 
Bennett, 115 S.E. 436, 92 W.Va. 391; 
cee Vv. Cox, 59 SH. 760,063) ave 
Va. 74. 


“Where there is a repudiation of 
the trust the door to the defense of 
laches opens.’ Mason v. MacF adden, 
298 F. 384, 389. 


[a] Rule applied. — (1) lLaches 
will not be imputed to a cestui que 
trust because of his failure to com- 
mence proceedings against the trus- 
tee to compel the execution of the 
trust, so long as the acts of the trus- 
tee are consistent with his duty un- 
der the trust. Carter v. Uhlein, (N.J. 
Ch.) 36 A. 956. (2) ‘The defense of 
laches cannot be set up where the 
trustee has never denied the trust. 
Sternfels v. Watson, 139 F. 505. (3) 
Continued possession of the property 
by the trustee without any denial or 
disclaimer of the rights of the cestui 
que trust in it, and without claiming 
to own and hold adversely for a 
period less than twenty-one years, is 
no bar to a suit to compel an execu- 
tion of the trust. Paschall v. Hin- 
derer, 28 Ohio St. 568. (4) The right 
to compel a conveyance cannot be 
barred by laches, where no demand 
for a conveyance has been made and 
refused. White vy. Costigan, 72 P. 
178, 188 Cal. 564. (5) On the other 
hand, where an officer and director of 
a corporation held a lease for the cor- 
poration as trustee, his demand to 
the corporation that it transfer the 
lease to himself as an individual 
amounted to a repudiation of the 
trust. Walker-Lueas-Hudson Oil Co. 
v.. Hudson, 272 S.W. 836, 168 Ark. 
1098. (6) The refusal of a trustee 
to execute a deed in compliance with 
the trust agreement is a repudiation 
of the trust, which, if known to com- 
plainants, opens the door to the de- 
fense of laches to a suit to enforce 
the trust. Patterson v. Hewitt, 25 S. 


a eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 


_nunciation of any trust, 
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home to the actual or constructive knowledge of the 
cestui que trust as to require him to assert his rights 


TRUSTS 


promptly,°? and, with such knowledgr, he has inex- 


Cie so, 195 U.S. 309) 349 Temd) 214 
Pate 66 P7552) 11 NiMe'1, 65 oR oA. 
658]. (7) Where the heirs of an al- 
leged trustee claim owner ship of the 
trust property, such claim is a re- 
and the 
cestui que trust may thereafter be 
barred by laches. Benson v. Demp- 
ster, 55 N.E. 651, 183 Ill. 297. 


62. U.S.—Sternfels v. Watson, 139 
Hutchinson v. Le Roy, 113 F. 
202, 51 C.C.A. 159 {aff 108 F. 212]; 
Curtis v. akin, (94) Hyp 25.386) CiC.Ay 


222; Robb v. Day, 90 F. 337, 33 C.C.A. 
aes Vv. Smith, 79) F.. 709, 25 C.C. 
A. ; 


aula.——Henin vi Heflin, 93° So. 719; 
208 Ala. 69. 


Alaska.—Alaska Northern R. Co. v. 
Alaska Cent. R. Co., 5 Alaska 304. 


Ark.—Walker-Lucas-Hudson Oil 
Co. v. Hudson, 272-S.W. 836, 168 Ark. 
1098; Norfieet v. Hampson, 209 S.W. 
651, 187 Ark. 600. 


Colo.—Woodruff v. Williams, 
Pa90) 85 Colo: 28 6 EAR ACN.S.2986: 


Del.—Sadowski v. Rykaczewski, 138 
A. 619, 15 Del.Ch. 363. 


Fla.—Anderson vy. Northrop, 12 So. 
318, 30 Fla. 612. 


Idaho.—Olympia Min. & Mill. Co, 
v. Kerns, 135 P. 255, 24 Idaho 481 
[appeal dism 35 S.Ct. 415, 236 U.S. 
211, 59 L.Ed. 542]. 


Mass.—Allen v. Stewart, 100 N.E. 
1092, 214 Mass. 109. 


Mich.—Thorne vy. Foley, 
$05, 137 Mich. 649. 


Minn.—Lamberton vy. Youmans, 86 
N.W. 894, 84 Minn. 109. 


Mo.—Prewitt v. Prewitt, 


85 


100 N.W. 


87 S.W. 


1000, 188 Mo. 675. 


N.J.—Backus v. Crane, 100 A. 900, 
e7 N.J.£q. 229,230 [cit Cyc]. 


W.C.—Coxe v. Carson, 85 S.E. 224, 
169 N.C. 132; Sprinkle v. Holton, 59 
S.E. 680, 146 N.C. 258. 


Ohio.—Moton y. Dewell, 
CinsCt.73 5; 


Pa.—In re Roney, 


32 Ohio 


75 A. 1061, 227 


Pa. 127; Bruner v. Finley, 41 A. 334, 
187 Pa. 389; Kelly’s Estate, 37 Pa. 
Super. 320. 


S.D.—Stianson y. Stianson, 167 N. 
iW. 2387, 40 Sib. 322, 6 A.L.R. 280: 


Tex.— Murphy v. Johnson, (Civ. 
App.) 54 S.W.(2d) 158; McClure v. 
Bryant, 44 S.W. 38, 18 Tex.Civ.App. 
141. 


Utah:-—wooed v. Hox, 32) P: 48578 
iitah 380 fati 17° S.Ct. 1008, 166 U.S: 
648, 41 L.Ed. 1149]. 


Va.—Redford v. Clarke, 40 S.E. 630, 
100 Va. 115. 


W.Va.—Crawford v. Caplinger, 158 
SE 717, 110 W.Va. 498; Bennett Vv. 
Bennett, 115 S.H. 436, 92 W.Va. 391; 
Roush v. Griffith, 65 'S.E. 168, 65 W. 
Wa. 752; Ruckman v. Cox, 59 S.E. 760, 
63 W.Va. 74. 


Eng.—Beckford v. Wade, 17 Ves.Jr. 
87, 11 Rev.Rep. 20, 34 Reprint 34. 


“When the trust is repudiated and 
knowledge of the repudiation is 
brought home to the cestui que trust, 
the case is brought within the ordi- 
nary rules of laches.” Norfleet v. 
ae son, 209 S.W. 651, 137 Ark. 600, 

12. 


[65 C. J.—65] 


[a] Defense of laches cannot be 
set up by the trustee where (1) the 
facts have been fraudulently con- 
cealed from the cestui que trust 
(Badger v. Badger, 2 Wall. (U.S.) 87, 
17 L.Ed. 836), (2) or the latter has 
been ignorant of his rights (Bay 
State Gas Co. v. Rogers, 147 F. 557; 
es v. Walton, 39 So. 97, 142 Ala. 


[b] Record as insufficient notice. 
—A probate record of a will disclos- 
ing plaintiff's remainder’ interest 
after the termination of a Tife estate, 
and further showing that the funds 
in which she is interested as remain- 
derman has passed into the hands of 
her father, who thereby became her 
trustee, does not, although taken in 
connection with the record of a deed 
to her father, charge plaintiff with 
notice of a misappropriation by her 
father of the trust funds, and their 
use by him in the purchase of the 
land covered by the deed. Prewitt v. 
Prewitt, 87 S.W. 1000, 188 Mo. 675. 


63. U.S.—Benedict v. City of New 
York, 39)S:©Cti 4765 250 U.S: 321,763) Li 
Ed. 1005 [aff 247 F. 758, 159 C.C.A. 
616 (aff 235 F. 258)]; Thompson v. 
Ferry, 21 S.Ct. 453, 180 U.S. 484, 45 L. 
de 633" fait Sb Ps 46 Ariz. sO 1; 
Twin-Lick Oil Co. v. Marbury, 91 U. 
S. 587, 23 L.Ed. 328; Badger v. Badg- 
er, 2 Wall. 87, 17 L.Ed. 886; Whittle 
v. Vanderbilt Min., etc., Co., 83 EF. 48; 
Naddo v. Bardon; 51 F. 493, 2: C°C.A. 
335 faff 47 F. 782]; HEtting v. Marx, 4 
F..673, 4 Hughes 312. 


Cal.—Pwald v. Kierulff, 165 P. 942, 
175 Cal. 363; Kleinclaus v. Dutard, 81 
P. 516, 147 Cal. 245. 


Colo.—Woodruff v. Williams, 85 P. 
90, 35’ Colo. 28, 5 L.R.A.N.S. 986. 


Del.—Martin v. Martin, (Ch.) 74 A. 
864. 

Idaho.—Olympia Min. & Mill. Co. v. 
Kerns, 135 P. 255, 24 Idaho 481 [ap- 
peal -dism: 35° S.Ct, 415, 236) U.S. 201, 
59 L.Ed. 542]. 


Ill.—Weber v. Chicago & W. I. R. 
Co., 92 N.B. 931, 246 Ill. 464. 


Ky.—Bernheim y. Heyman, 104 S. 
W. 388, 31 Ky.L. 984. 


Md.—Preston v. Horwitz, 36 A. 710, 
85 Md. 164; Gaither v. Gaither, 3 Md. 
Chi 158. 


Mass.—Amory v. Trustees of Am- 
herst College, 118 N.H. 933, 229 Mass. 
374; Sawyer v. Cook, 74 N.E. 356, 
188 Mass. 163. 


Mich.—Thorne v. Foley, 100 N.W. 
905, 137 Mich. 649; Morgan v. Mor- 
gan, 26 N.W. 144, 58 Mich. 612. 


Mo.—Bland v. Windsor, 86 S.W. 


162, 187 Mo. 108; Stevenson vy. Saline 
County, 65 Mo. 425; Wells v. Perry, 
62 Mo. 573. 


N.M.—Patterson v. Hewitt, 66 P. 
552, 11 N.M. 1, 55 L.RvA. 658 [aff 25 
S.Ct. 35, 195 U.S. 309, 49 L.Ed. 214]. 


N.C.—Jackson v. Farmer, 65 S.E. 
LOOS, Ld NEC 27.98 


Ohio.—Brockway  v. 
Ohio N.P.N.S. 228. 


Pa.—McGrann v. Allen, 140 A. 552, 
291 Pa. 574; Maggini v. Jones, 72 A. 
559, 223 Pa. 301; Church v. Winton, 
46 A. 368, 196 Pa. 107; Bruner v. Fin- 
ley, 41 A. 334, 187 Pa. 389; Groome 
v. Belt, 32 A. 1132, TGA ede 74; Graham 
Vv. Donaldson, 5 Watts 451. 


S.c.—Person v. Fort, 42 S.E. 594, 


Herren, 11 
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cusably and unreasonably delayed asserting his 
rights®*® to the injury or prejudice of defend- 


64 S.C. 502; Sire O’Cain, 29 S.E. 
685 61 Sich 34 

ded Sein v. Lotzgesell, 107 
P. 340, 57 Wash. 471; Spaulding v. 
Collins, 99 P. 306, 51 Wash. 488; 
Lauridsen y. Lewis, 97 P. 663, 50 
Wash. 605. 


W.Va.—Bailey v. Calfee, 39 S.E. 642, 
49 W.Va. 630. 


Eng.—Bright v. Legerton, 2 De G. 
F.&J. 606, 63 Eng.Ch. 606, 45 Reprint 
755 [aff 29 Beav. 60, 54 Reprint 548]. 


[a] Degree of diligence required. 
—(1) Reasonable diligence is re- 
quired of a beneficiary of a trust in 
assertion of his rights after obtain- 
ing knowledge thereof, or knowledge 
of facts which should lead to knowl- 
edge of such rights. Norfleet v. 
Hampson, 209 S.W. 651, 137 Ark. 600. 
(2) Where a trustee of an express 
trust openly repudiates it and asserts 
a title in himself to the trust estate, 
with the knowledge of the beneficiary, 
the same diligence should be exer- 
cised by the latter as is required of a 
person asserting a constructive trust 
or attempting to rescind a contract on 
the ground of fraud or mistake. Cur- 
tis) 'v. akin, 94 I )251) 316 €.C©.A.12222 


[b] Plaintiff is guilty of laches 
where, after the trustee has openly 
repudiated the trust or plaintiff has 
acquired knowledge of the trustee’s 
breach of trust or adverse claim, 
there has been an unexplained and un- 
excused delay on plaintiff's part of: 
(1) Forty three years. Ewald v. 
Kierultt,165 Pi 9425 175 Cal. 363. 12) 
More than twenty six years. Martin 
Vv. Martin, (Del:.Ch.)) 74 A. 864. «*"(3) 
Twenty years. Bellamy vy. Pitts, 4 F. 
(2d) 523 [cert den 45 S.Ct. 515, 268 U. 
S. 698, 69 L.Ed. 1163 (under law of 
Alabama)]; Simpson v. Manson, 178 
N.E. 250,.345 Ill. 5438. (4) Seventeen 
years. Benedict v. City of New York, 
247 O58, 159 C.ClA] 616) Patt) 23orae. 
258 and aff 39 S.Ct. 476, 250 U.S. 321, 
63 L.Ed. 1005]. (5) Over ten years. 
Rouse v. Rouse, 96 §.E. 986, 176 N.C. 
171. (6) About eight years. Bates 
v. Bates, 206 S.W. 800, 182 Ky. 566. 
(7) More than seven years. Veasey 
v. Veasey, 162 S.W. 45, 110 Ark. 389.. 
(8) Also, it is plaintiff’s fault and 
laches if he did not assert the proper 
equitable remedy to enforce the trust 
for a considerable period of time, 
even though he pursued another rem- 
edy. Hotchkin v. McNaught-Collins 
Improvement Co., 172 BP. 864,° 102 
Wash. 161. 


[c] Plaintiff is not guilty of laches 
where, under the circumstances, the 
delay is: (1) Satisfactorily excused. 
Darlington v. Turner, 24 App.D.C. 573 
[rev on other grounds 26 S.Ct. 630, 202 
U.S. 195, 50 L.Ed. 992] (where the re- 
lations between complainants and 
trustee were such as to excuse the 
failure to prosecute any inquiry, which 
might have led to full knowledge of 
their rights); Delkin v. McDuffie, 68 
S.B. 93, 134 Ga. 517 (nephew reposing 
confidence in uncle); Pearson v. 
Treadwell, 61 N.H. 44, 179 Mass. 462 
(delay of eight years principally due 
to a desire to avoid litigation); Jones 
v. Haines, 80 A. 943, 79 N.J.Eqa. 10; 
Lafferty v. Turley, 3 Sneed (Tenn. ) 
157; Gentry v. Poteet, 53 S.E. 787, 59 
W.Va. 408 (delay during minority); 
Richardson v. McConaughey, 47 S.E) 
287, 55 W.Va. 546; Bailey v. Calfee, 
39 S.E. 642, 49 W.Va. 630. @) Not 
unreasonable. Cooney v. Glynn, 108 
P. 506, 157 Cal. 583 (less than a year 
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ant,°* or, under the circumstances, the lapse of time 
hae been such as to give rise to a presumption of dis- 
charge or extinguishment of the trust,°® or such as 
to cbseure the acts of the parties®® or the nature 
and character of the trust,°7 as where there have 
been deaths of witnesses or loss of papers.®* 
as the bar of an express trust arising from lapse of 
time depends on the discouragement of laches and 
negligence,®® rather than on any analogy to the 
statute of limitations,’® a trustee is not entitled to 
the defense of laches, although more than the usual 
time to raise the bar has elapsed, where his con- 
duct has been such as to show fraud or bad faith."? 
Moreover, as the doctrine of laches ordinarily ean 
be invoked only by one in possession against one out 


after repudiation); White v. Costi- 
gat, 72 P. 178, 188 Cal. 564; Varrois 
v. Gommet, 185 P. 1001, 43 Cal.App. 
756; Lemon v. Lemon, 81 S.E. 118, 141 
Ga. 448; Whetsler v. Sprague, 79 N.E. 
667, 224 Ill. 461; Maher v. Aldrich, 68 
N.E. 810, 205 Ill. 242 (few months); 
Fellrath v. Peoria German School As- 
soc., 66 Ill. App. 77 (four years); Per- 
cival-Porter Co. v. Oaks, 106 N.W. 
626, 130 Iowa 212; Reihl v. Likowski, 
Ow. 886; coo miami olds.) BROOKS Vv: 
Brooks, 104 S.W. 392, 31 :Ky.L. 969 
(two years); Needles v. Martin, 33 
Md. 609; Compo v. Jackson Iron Co., 
12 N.W. 901, 49 Mich. 39; Flynn v. 
Yeager, 109 S.E. 604, 89 W.Va. 520; 
Weltner v. Thurmond, 98 P. 590, 17 
Wyo. 268, 129 Am.S.R. 1113 [aff 99 P. 
1128, 17 Wyo. 268, 129 Am.SeR. 1113]; 
Cook ‘v; Cook, 19 B:C€: 311: 


64 U.S.—U. S. v. Dunn, 45 S.Ct. 
451, 268 U.S. 121, 69 L.Ed. 876 [mod 
288 F. 158]. 


Cal.—MecCarthy v. McColgan, 278 
P. 918, 99 Cal.App. 492; Fleming v. 
Shay, 9125.P) 761,° 19" Cal. App. (276: 
Chamberlain v. Chamberlain, 95 P. 
659, 7 Cal.App. 634. 


Ind.—Harvey v. Hand, 95 N.E. 1020, 
48 Ind.App. 392. 


Mo.—Rollestone v. National Bank 
of Commerce in St. Louis, 252 S.w. 
394, 299 Mo. 57; Davies v. Keiser, 246 
Sow. 897, 297 Mo. 1. 


N.J.—Backus v. Crane, 100 A. 900, 
87 ces 229. 


Tex.—Tomahagen v. Sarber, (Civ. 
App.) 29 S.W.(2d) 488. . 
65. U.S.—Speidel v. Henrici, 7 S. 


Ct. 610, 120 U.S. 377, 30 L.Ed. 718. 


Colo.—Woodruff v. Williams, 85 P. 
90, 35 Colo. 28, 5 L.R.A.N.S. 986. 


D.C.—Van Hook v. Frey, 13 App.D. 
Gi5543, 


Fla.—Anderson v. Northrop, 12 So. 
318, 30 Fla. 612; Sanchez v. Dow, 2 
So. 842, 23 Fla. 445 


Il]l.—Benson v. Dempster, 
651, 183 Ill. 297. 


Ky.—-Newberry v. Winlock’s Ex’x, 
182 S.W. 949, 168 Ky. 822. 


Minn.—Ewing v. Clark, 67 N.W. 669, 
65 Minn. 71. 


Mo.—Taylor v. Blair, 14 Mo. 437. 


Neb.—Streitz v. Hartman, 53. N.W. 
215, 35 Neb. 406. 


N.Y.—In re Neilley, 95 N.Y. 382. 


Ohio.—Philips v. State, 5 Ohio St. 
122, 64 Am.D. 635. 


Pa.—Drysdale’s Appeal, 14 Pa. 531; 
Kelly’s Estate, 37 Pa.Super. 320. 


W.Va.—Keller v. Washington, 
S.E. 880, 83 W.Va. 659; Roush v. 


55 N.E. 
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Also, 


delay.7§ 


fith, 65 S.E. 168, 65 W.Va. 752; Rich- 
ardson v. McConaughey, 47 S.E. 287, 
55 W.Va. 546. 


See Jones v. Haines, 80 A. 943, 79 
N.J.Hq. 110 (discussing the point). 


[a] Acknowledgment and promise. 
—Where an executrix elects and 
promises to pay certain legacies, and 
acknowledges that she has funds in 
her hands therefor, such money be- 
comes a trust fund, and a right of ac- 
tion to recover it is not barred by pre- 
sumption of payment within twenty 
years after a part of the legacy has 
been paid. Girard v. Futterer, 4 So. 
292, 84 Ala. 323. 


66. Sanchez v. Dow, 2 So. 842, 23 
Fla. 445; Benson v. Dempster, 55 N.E. 
651, 183 Ill. 297; Walker v. Carring- 
ton, 74 Ill. 446; Kelly’s Estate, 37 Pa. 


Super. 320. 

67. Benson v. Dempster, 55 N.E. 
651, 183° Ll, 297: Hinshaw ~v- doin- 
shaw, 201 P. 1099, 109 Kan. 740; Tay- 
lor v. Blair, 14 Mo. 437; Kelly’s Es- 
tate, 37 Pa.Super. 320. 

68. Ark.—Norfleet v. Hampson, 


209 S.W. 651, 137 Ark. 600. 


Cal.—Garrity v. Miller, 268 P. 622, 
204 Cal. 454; Kleinclaus vy. Dutard, 
81 P. 516, 147 Cal. 245. 


Kan.—Hinshaw v. Hinshaw, 201 P. 
1099, 109 Kan. 740 


Ky.—Smick v. Beswick, 68 S.W. 439, 
113 Ky. 439, 24 Ky.L. 276. 


N.J.—Backus v. Crane, 100 A. 900, 
87 N.J.Ed. 229. 


Va.—Redford v. Clarke, 40 S.E. 630, 
100 Va. 115; Harrison v. Gibson, 23 
Gratt. (64 Va.) 212. 


W.Va.—Roush v. Griffith, 65 S.E. 
168, 65 W.Va. 752. 


69. Lafferty v. Turley, 
(Tenn.) 157. 


70. Whetsler v. Sprague, 79 N.B. 
667, 224 Tll. 461; Lafferty v. Turley, 
3 Sneed (Tenn.) 157. 


71. Jenkins v. Hammerschlag, 56 
N.Y.S. 534, 38 App.Div. 209; Mackey 
Baking Co. v. Mackey, 19 Pa.Dist. 893; 
a v. Turley, 3 Sneed (Tenn.) 
157, 


[a] Where trustee takes advantage 
of trust relation and confidence re- 
posed in him by simple-minded ces- 
tuis que trust, and concocts and ecar- 
ries into execution a scheme of fraud 
by means of false representations and 
personation and the spoliation of pa- 
pers, and there are no intervening 
equities, no elements of estoppel, and 
no inequitable conduct on the part of 
the injured parties, nothing short of 
the statutory period of limitations in 
analogous cases at law will bar their 
remedy. Hayne v. McIntire, 7 App. 


3 Sneed 
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of possession,’? it cannot be interposed as a defense 
by one whose claim to the property has not been unit- 
ed with the possession;‘*® nor can the defense of 

laches be interposed against one who during the pe- — 
riod of delay was under no duty or obligation to 
act.74 Subject to the foregoing rules,’® the applica- 
bility of the doctrine of laches to a suit for the en- 
forcement of an express trust depends on the cir- 
cumstances of each particular case.’® 


[§ 956] c. Implied Trusts Generally. In the ab- 
sence of an express trust, or a statute of limitations 
governing implied trusts, a suit in equity to estab- 
lish and enforce a trust must be brought within a 
reasonable time,’? it being barred by unreasonable 
In a particular case there may not have 


D.C. 449% Ackerman v. MelIntire, 7 
App.D.C. 443; Brown v. McIntire, 7 
App.D.C.. 4353. ‘Pryor v.’ McIntireyaa 
App.D.C. 417. 


[b] Where trustee caused delay 
the doctrine of laches is not availa- 
ble to him. Merritt Oil Corporation 
v. Young, 43 F.(2d) 27. 


72. See Equity § 224. 


73. Lemon vy. Lemon, 81 S.E. 118, 
141 Ga. 448; Bush v. Stanley, 13 NE. 
249, 122 Ill. 406; Hemphill v. Hemp- 
hill, 6 S.E. 201, 99 N.C. 436. . 


74. Stewart v. Conrad, 40 S.E. 624, 
100 Va. 128; Inglis v. Beaty, 2 Ont. 
App. 453. 


[a] Remaindermen under the terms 
of a will creating a trust fund, al- 
though having a right to invoke the 
aid of equity to prevent or remedy a 
violation of a trust during the life of 
the life tenant, cannot be barred of 
their right to do so by laches or ac- 
quiescence during that time, as they | 
are under no legal obligation to in- 


voke such equitable interference. 
Stewart v. Conrad, 40 S.E. 624, 100 
Va. 128. ; 
75. See supra text and notes 56-74. 
76. U.S.—Mason vy. MacF adden, 
298 EF. 384. 


Alaska.—Alaska Northern R. Co. v. 
Alaska Cent. R. Co., 5 Alaska 304. 


Cal.—MeCarthy v. McColgan, 
P. 918, 99 Cal.App. 492. 


D.C.—Darlington yv. Turner, 24 App. 
D.C. 573 [rev on other grounds 26 
S.Ct. 630, 202 U.S. 195; 50 L.Bd. 99238 


Pa.—McGrann vy. Allen, 140 A. 552, 
291 Pal 574. 


W.Va.—Roush v. 
168, 65 W.Va. 752. 


77. Horbach vy. Marsh, 55 N.W. 286, 
7 Neb. 22; Davis v. Cotten, 55 N.C: 
ere cata v. Robinson, 10 Ohio N. 
PINGS ale 
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Griffith, 65 S.E. 


78. U.S.—Humphreys v. Walsh, 
248 F. 414; C. H. Venner Co. v. Cen- 
tral Trust Co. of New York, 204 FE 
779, 123..C.C.A. 5913 Kansas §C@ity 
pon uteae R. Co. v. Stevenson, 135 F. 
553. 


Ala.—Butt vy. McAlpine, 52 So. 420, 
167 Ala. 521. 


Fla.—Geter v. Sten: 49 So. 131, 
57 Fla. 423. 


Ga.—Citizens’ & Southern Nat. 
pris v. Ellis, 156 S.E. 6038, 171 Ga 
ALA 


Ill.—Blaul v. Dalton, 106 N.E. 196, 
264 111.1938; McLaflin v. Jones, 40 N. 
BE. 3380, 155 Ill. 539 [aff 55 TllhApp 
518]; McDonald v. Stow, 109 Ill. 40; 
Collier v. Beers, 106 Ill. 150; Pratt v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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been such laches as to bar relief,™® as where there 


has been fraudulent concealment 
for delay.®° 


[§ 957] d. Resulting Trusts. 


. 


Stone, 80 Ill. 440; Babcock y. Farwell, 
146 Ill.App. 3807. 


N.C.—Tate v. Conner, 17 N.C. 224. 


Or.—Clark y. Pratt, 14 P. 418, 15 
Or. 304. 


Pa.—Brown vy. 
822, 214 Pa. 521; 
40 Pa. 68. 


Tex.—Abernathy v. Stone, 16 S.W. 
1102, 81 Tex. 430; Norfleet v. Mc- 
Call, 15 S.W. 785, 80 Tex. 236. 


[a] Stale claim.—A cause of ac- 
tion to enforce an alleged implied 
trust is barred as stale, in analogy 
to the statute of limitations, where 
defendant has never acted or pretend- 
ed to act for the benefit of plaintiff,’ 
but his attitude has been quite ad- 
verse, there has been an unexcused 
delay of more than ten years in filing 
the bill, some of the witnesses are un- 
able to reeall the details of the trans- 
action and other persons who might 
have given testimony have died. C. 
H. Venner Co. v. Central Trust Co. of 
New York, 204 FB. 779, 123 C.C.A. 591. 


79. Eller v. McMillan, 163 S.E. 910, 
174 Ga. 729. 


80. Alexander v. Fidelity Trust 
Co., 215 F. 791; Weldon v. Weldon, 
110 S.E. 273, 152 Ga. 550. 


81. Ala.—Chambless v. Kennamer, 
107 So. 908, 214 Ala. 293. 


Cal. 
120 Cal.App. 15. 


Ill.— Smith v. Willard, 51 N.H. 835 
174 Ill. 538, 66 Am.S.R. 313. 


Mo.—Abernathy vy. Hampe, (App.) 
53 S.W.(2d) 1090. 


W.Va.—Woods v. Stephenson, 
S.E. 309, 48 W.Va. 149. 


And see Jopling v. Caldwell-Degen- 
hardt, (Tex.Civ.App.) 292 S.W. 958 
(recognizing the rule). 


82. Ala.—Hughes v. Letcher, 52 
So. 914, 168 Ala. 314; Butt v. Mc- 
Alpine, 52° So, 420, 167 Ala. 521; 
Nettles v. Nettles, 67 Ala. 599; Wis- 
wall v. Stewart, 32 Ala. 433, 70 Am.D. 
549. 


Ark.—Williams v. Risor, 104 S.W. 
547, 84 Ark. 61; James v. James, 41 
“Ark. 301. 


Cal.—Elliott v. 
Cal.App. 8. 


Ill.—Korson vy. Stathopulos, 165 N. 
BE. 616, 334 Ill. 193; Streeter v. Gam- 
ble, 131 N.B. 589, 298 Ill. 3382, 23 A.L. 
R. 1485; Moore xv. Taylor, 96 N.E. 
229, 251 Ill. 468; Hamilton v. Hamil- 
ton. So New 125, 2ot ots to83)  IMic= 
Laflin v. Jones, 40 N.E. 330, 155 Il. 
539 [aff 55 Ill.App. 518]; Lloyd v. 
Kirkwood, 112 Ill. 329; McDonald/v. 
Stow, 109 Il. 40; Collier v. Beers, 106 
Tll. 150; Pratt v. Stone, 80 Ill. 440. 


Ky.—Sizemore v. Davidson, 208 S. 
W. 810, 1838 Ky. 166; Smith v. Holt- 
heide, 74 S.W. 718, 25 Ky.L. 125. 


Mo.—Joyce v. Growney, 55 S.W. 
466, 154 Mo. 253; Condit v. Maxwell, 
44 S.W. 467, 142 Mo. 266. 


Kemmerer, 63 A. 


Hassler v. 


27 


Clark, 89 P. 455, 5 


A person may be 
precluded by laches from maintaining a suit to es- 
tablish or enforce a resulting trust in his favor’? 
where, under the circumstances of the particular 
ease, he has, with actual or constructive notice of 
the facts, delayed an inexcusable and unreasonable 
length of time before asserting his rights,8? espe- 


Bitting,: 
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or other cause 
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cially where the nominal purchaser has occupied 
and enjoyed the property,** or, to the knowledge of 


the cestui que trust, has continuously asserted ad- 
verse rights to the property,** or rights which the 


N.C.—Marshall v. Hammock, 142 S. 
HK. 776; 195 N.C. 498; Tate v. Conner, 
7? UN:C:-224. 


Ohio.—Allen y. Deardoff, 14 Ohio 
App. 16, 


Pa.—-Hassler v. Bitting, 40 Pa. 68; 
Strimpfier v. Roberts, 18 Pa. 283, 57 
Am.D. 606. 


S.C.—Billings vy. Clinton, 6 S.C. 90. 


Tex.—Browning y. Pumphrey, 
S.W. 870, 81 Tex. 163;  Norfleet v. 
McCall, 15 S.W. 785, 80 Tex. 236. 


Utah.—Scott vy. Crouch, 67 P. 1068, 
24 Utah 377. 


Wash.—Sackman y. Campbell, 45 P. 
895,15 Wash. 57. 


W.Va.—Lynch y. Lowther, 110 S.E. 
820, 90 W.Va. 381; Woods v. Stephen- 
son, 27 S.E. 309, 48 W.Va. 149; Smith 
v. Turley, 9 S.E. 46, 32 W.Va. 14. 


[a] Bule applied to unexcused de- 
lay, after knowledge, of: (1) Thirty- 
six years. Billings v. Clinton, 6 S.C. 
90. (2) Thirty-five years. Browning 
v. Pumphrey, 16 S.W. 870, 81 Tex. 163. 
(3) Thirty years. Rittenhouse v. 
Smith, 99 N.E. 657, 255 Ill. 493; Moore 
v. Taylor, 96 N.E. 229, 251 Ill. 468; 
Sprague y. Trustees of Protestant 
Episcopal Church of the Diocese of 
Michigan, 152 N.W. 996, 186 Mich. 
554. (4) Twenty-four years. Net- 
tles v. Nettles, 67 Ala. 599; Hassler 
vy. Bitting, 40 Pa. 68. (5) Highteen 
years. Collier v. Beers, 106 Ill. 150. 
(6) Fifteen years. James v. James, 
41 Ark. 301; Streeter v. Gamble, 131 
N.E. 589, 298 Ill. 332, 23 A.L.R. 1485. 
(7) Eleven years. Korson v. Statho- 
pulos, 165 N.E. 616, 334 Ill. 193. 


‘[b] Courts do not look with favor 
on a claim of a resulting trust in 
land, which might have well been 
established by a more timely suit 
years before. Jacks vy. Link, 236 S. 
W. 10, 291 Mo. 282. 


[c] Where subject matter is oil 
and gas property the principle of 
laches is applied with greater force, 
a comparatively short time may con- 
stitute laches, and the diligence re- 
quired is measured by months rather 
than years. Murphy v. Johnson, (Tex. 
Civ.App.) 54 S.W.(2d) 158. 


{d] After wife has joined her hus- 
band in assignment for the benefit 
of creditors, and the property so as- 
signed has been sold, and the credi- 
tors paid from the proceeds, it is too 
late for the wife to assert a claim on 
the property so assigned of a result- 
ing trust for money of hers given in 
payment for the property. Jennings 
vy. Longdon, 11 A. 212, 8 Pa.Cas. 202. 


{e] Presumption.—The failure of 
an assignor for the benefit of credi- 
tors for nearly forty years to assert 
a resulting trust in lands embraced in 
the assignment, without excuse, while 
innocent persons interested adversely 
to such trust, as shown by the public 
records, invest considerable money in 
the land, and execute warranties of 
title, gives rise to a conclusive pre- 
sumption that the trust has been ex- 
tinguished. Butt v. McAlpine, 52 So. 


cestui que trust has constantly recognized,®® or 
where the evidence of the original transaction is 
very uncertain and doubtful as the result of the 
length of time intervening between the alleged cre- 
ation of the trust and its attempted enforcement.*® 
On the other hand, there may be no laches under the 
circumstances of the particular case,*? as where the 


420, 167 Ala. 521. 


83% Ark.—Reece v. Bruce, 206 S.W. 
658, 186 Ark. 378. 


Tll.—Hamilton v. Hamilton, 83 N.E. 
125, 231 Ill. 128; Mayfield v. Forsyth, 
45 N.E. 403, 164 Ill. 32; McDonald v. 
Stow, 109 Ill. 40. 


Mont.—Clary v. Fleming, 
546, 60 Mont. 246. 


N.J.—Quairoli v. Italian Beneficial 
Soc., 53 A. 622, 64 N.J.Eq. 205. 


AUS ee Re 


Pa.—Strickler vy. Scheible, 29 Pa. 
Co. 308. 
[a] Character of possession.—The 


possession necessary to bar a result- 
ing trust arising from the payment of 
purchase money to the state for 
lands, the patent to which is taken 
out in the name of another, need not 
be such possession as would give title 
to a trespasser, under the statute of 
limitations, but a possession accord- 
ing to the nature of the thing pos- 
sessed, under a contract relation, con- 
tinued until the presumption of law 
or the statute bars the remedy, and 
presumes the duty owed to have been 


paid, released, or abandoned. Brock 
v. Savage, 31 Pa. 410. 
8. Whitney v. Fox, 17 S.Ct. 713, 


166 U.S. 637, 41 L.Ed. 1145 [aff 32 P. 
48, 8 Utah 380]; Quairoli v. Italian 
Beneficial Soc., 53 A. 622, 64 N.J.Eq. 
205; Marshall v. Hammock, 142 S.E. 
776, 195. N.C. 498. 


85. Havenor v. 
203, 109 Wis. 108. 


[a] Acquiescence of complainant, 
(1) seeking to enforce a resulting 
trust in land, in the dealings of de- 
fendant under circumstances which 
require different conduct if the former 
really claims any rights in the prop- 
erty in dispute, and his failure to as- 
sert any rights until the property has 
become valuable and_ circumstances 
have changed, not only operates as 
strong proof that his claim is ill- 
founded, but also shows suth laches 
as will disincline a court of equity to 
entertain his suit. Russell v. Miller, 
26 Mich. 1. (2) Where for ovér twen- 
ty-two years a purchaser of land ac- 
quiesced in the title remaining in his 
sister, to whom it was transferred 
from the original grantee, and his 
will affirmed such title, the heirs of 
the purchaser cannot thereafter as- 
sert a resulting trust in the land. 


Pipher, 85 N.W. 


Higginbotham ‘v. Boggs, 234 F. 253, 
148 C.C.A. 155 [rev 222 . 714]. 

s6. Scott v. Dilley, 101 N.E. 313, 
53 Ind.App. 100; Clark v. Pratt, 14 
P. 418, 15 Or. 304. 

87. Ala.—Waddail v. Vassar, 72 
So. 14, 196 Ala. 184. 

Ga.—Manning v. Manning, 69 S.E. 
1126, 135.Ga. 597: 

Ill.—Lutyens v. Ahlrich, 1389 N.E. 


50, 308 Ill. 11. 


Iowa.—Myers v. Wendel, 200 N.W. 
431, 198 Iowa 859. 


Mass.—Quinn v. 
641, 260 Mass. 494; 
Ry. Co. v. Goodell, 


Quinn, 157 N.E. 
Boston & N. St. 
124 N.E. 260, 233 
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delay in bringing suit is not unreasonable®*® or is 


satisfactorily excused,’® there has 


in the parties or their status,9° the delay has not 
prejudiced defendant so as to make it inequitable to 
grant the relief sought,®! the trust is admitted? 
or has never been denied®* or repudiated,®* the trus- 


TRUSTS 


been no change 


tee has always recognized the cestui que trust’s 


rights®® or has not asserted an adverse right,°® the 
beneficiary had no kngwledge, actual or constructive, 
of the assertion of an adverse right,®°7 he had no 
knowledge or means of knowledge of the facts un- 
til within a reasonable time before seeking equitable 
relief to enforce the resulting trust,°* or where, dur- 
ing the period of the delay, he has been in posses- 
sion,®® or joint possession with the trustee,' of the 
property, or has been exercising acts of control and 


Mass. 428; Davis v. Downer, 97 N.E. 
90, 210 Mass. 573. 


Mo.—Feis v. Rector, 239 S.W. 515. 


Nev.—Friedman v. Goodin, 299 P. 
1017 [reh den 5 P.(2d) 1118]. 


N.J.—Loch v. Miitz, 120 A. 803, 94 
N.J.Eq. 615 [mod on other grounds 
eoAd (Sis 95, Ned 0s. Cool. 


R.I.—Cetenich v. Fuvich, 102 A. 817, 
AV RIS 207. 


S.D.—Hofteizer v. Prange, 
W. 9638, 45 S.D. 228. 


W.Va.—Walton v. Pritt, 116 S.E. 
759, 93 W.Va. 375. 


Wis.—Hendricks v. McCormick Me- 
oe aes Home, 234 N.W. 886, 204 Wis. 
idle 


[a] What may be laches in en- 
forcing constructive trust (1) may be 
of no significance in case of a result- 
ing trust. Moultrie v. Wright, 98 P. 
257, 154 Cal. 520. (2) Laches as to 
constructive trust see infra § 958. 


[b] Cestui que trust who avails 
himself of proceeds of fund of which 
he is the beneficiary according to the 
terms of a resulting trust determina- 
ble at his pleasure is not charged with 
laches, which will prevent enforce- 
ment of the trust, because he does 
not exercise his additional right to 
determine the trust. Howe v. Howe, 
85 N.E. 945, 199 Mass. 598, 127 Am.S. 
i5ty GW UG 


88. Falgowski v. Daniel, 164 N.E. 
405, 333 Ill. 208; Glover v. Waltham 
Laundry Co., 127 N.E. 420, 235 Mass. 
330. 


89. D.C.—Cooksey v. Bryan, 2 App. 
ID Op BIA 


Ill.—Hamilton y. Hamilton, 83 N.H. 
£25, 230 I11., 128. 


Ind.—Fausler v. Jones, 7 Ind. 277. 


ie seer v. Pierson, (Ch.) 15 A. 


Ont.—McGregor v. Curry, 31 Ont.L. 
261, 5 Ont.W.N. 90, 25 Ont.W.R. 58, 6 
Ont.W.N. 202. ’ 


[a] Circumstances tending to ex- 
plain or excuse delay (1) should be 
considered (John v. John, 153 N.E. 
363, 322 Ill. 236), (2) such as the rela- 
tion of husband and wife between the 
parties and the confidence of one in 
the other (John v. John, 153 N.E. 368, 
322 Ill. 236; Wright v. Wright, 89 N. 
BE. 789, 242 Ill. 71, 26 L.R.A.N.S. 161; 
Laughlin v. Laughlin, 69 A. 288, 219 
Pa. 629; Cetenich v. Fuvich, 102 A. 
lege il ees ee aie 


90. Silverman y. Klussman, 126 A. 
328, 96 Ned. 621 [rew 124 Avt5175) 96 N. 
J.Eq. 224]. 


91. Crozier v. Soquel, 


186 N. 


281 P. 698, 


for redress ;+ 


101 Cal.App. 402; Lutyens v. Ahlrich, 
139 N.E. 50, 308 Ill. 11; In re Mahin’s 
Estate, 143 N.W. 420, 161 Iowa 459; 
Stutzman v. Gearhart, 201 N.W. 632, 
112 Neb. 827. 


92. First State Bank of Philips- 
burg v. Mussigbrod, 271 P. 695, 83 
Mont. 68; Turner y. Dinwiddie, (Tex. 
Civ.App.) 276 S.W. 444. ° 


93. Johnson v. Foust, 
451, 158 Iowa 195. 


94. Snyder v. Snyder, 117 N.E. 465, 
280 Ill. 467. 


95. Ga.—Parlin v. McClure, 150 S. 
BE. 835, 169 Ga. 576. 


1ll.—Crawford v. Hurst, 132 N.H. 
521, 299 Ill. 503; Madison v. Madison, 
69 N.E. 625, 206 Ill. 534. 


Mass.—Glover v. Waltham Laundry 
Co., 127 N.E. 420, 235 Mass. 330. 


N.M.—White v. Mayo, 246 P. 910, 
31 N.M. 366. 


Tex.—Nuckols_ v. 
INOS) AS SENAY Bsa 


Ont.—McGregor v. Curry, 31 Ont.L. 
261, 5 Ont.W.N. 90, 25 Ont.W.R. 58, 6 
Ont.W.N. 202. 


139 N.W. 


Stanger, (Civ. 


96. Haney v. Legg, 30 So. 34, 129 
Ala. 619, 87 Am.S.R. 81; Smith v. 
Smith, 100 SW. 579, 201 Mo. 5338; 


Condit v. Maxwell, 
Mo. 266. 


[a] No adverse holding.—First 
State Bank of Philipsburg v. Mussig- 
brod, 271 P. 695, 83 Mont. 68. 


97. Haney v. Legg, 30 So. 34, 129 
Ala. 619, 87 Am.S.R. 81. 


98. U.S.—Brainard v. Buck, 22 S. 
Ct. 458, 184 U.S. 99, 46 L.Ed. 449 [aff 
16 App.D.C. 595]; Walrath v. Roberts, 
12 F.(2d) 443. 


Ala.—Lovell y. Felkins, 61 So. 262, 
181 Ala. 165. 


Ill.— Jones v. Jenkinson, 
128, 316 Ill. 264; 
Ill. 316. 


Mo.—Southern Bank of Fulton vy. 
Nichols, 138 S.W. 881, 235 Mo. 401. 


Neb.—Stutzman vy. Gearhart, 
N.W. 632, 112 Neb. 827. 


N.J.—WVigne v. Vigne, 130 A. 816, 98 
N.J.Eq. 274. 


And see Cliff v. Cliff, 128 P. 860, 23 
Colo.App. 183 (recognizing rule). 


$9. U.S.—Brainard v. Buck, 22 S. 
Ct. 458, 184 U.S. 99, 46 L.Ed. 449 [aff 
16 App.D.€. 595]. 


Ark.—Baker v. Applen, 26 S.W.(2d) 
109, 181 Ark. 454; Grayson v. Bowlin, 
66 S.W. 658, 70 Ark. 145. 


Cal.—Plass v. Plass, 54 P. 372, 122 
Wallaeas 


44 S.W. 467, 142 


147 N.E. 
Tyler v. Daniel, 65 
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ownership over the property.” 
mence to run against the beneficiary of a resulting 
trust, so as to render the doctrine of laches apphea- 
ble, until the trustee disavows or repudiates the trust 
and such disavowal or repudiation is fully and une- 
quivocally made known to the beneficiary.* 


[§§ 957-958 


Time does not com- 


[§ 958] e. Constructive Trusts. To be entitled to 
maintain a suit in equity to establish and enforce a 
constructive trust, plaintiff must have been diligent 
in ascertaining the facts and applying to the court 
the suit may be barred by laches® 
where plaintiff delayed bringing suit an unreason- 
able length of time after his right of action accrued 
and he had notice, or opportunity of acquiring knowl- 
edge, thereof,® particularly where, in the meantime, 


Ill.— Doyle v. Doyle, 108 N.E. 7 
268 Ill. 96; Dorman vy. Dorman, 58 N. 
BE 235; 187 U1). 154,049) Ams S. Ree 2405 
Boyd v. Boyd, 45 N.E. 118, 163 Ill. 611. 


N.J.—Flaherty v. Cramer, 48 A. 565, 
62 N.J.Eq. 758. 


Pa.—Keck vy. Vandyke, 141 A. 446, 
BSW Te ters Bir 


Tex.—Houston, etc., R. Co. v. Char- 
one, Tl S.W. 401, 30 Tex.Civ.App. 


1. elass Vv. “Plaiss,” 54> P2372. te 
oo eRe John v. John, 153 N.E. 3638, 322 


2. Brock v. Savage, 31 Pa. 410. 


, Haliday vy. Haliday, 56 App.D.C. 
11 F.(2d) 565; Murphy v. John- 
son, (Tex.Civ.App.) 54 S.W.(2d) 158; 
Mayer v. Johnson, 133 S.E. 154, 101 - 
W.Va. 522. 


4.) Melixtve, Patrick, 120S:Ce ese 
145. U.S. 317, 36 L.Ed. 719° [aff 36 
457]; Taylor v. Salt Creek Consol. 
Oil Co., 285 EF. 532: Manning v. Hay= 
den, 16 F.Cas.No. 9,043, 5 Sawy. 360, 7 
Reporter 423, 424 [rev on other 
grounds 1 S.Ct. 617, 106 U.S. 586, 27 
L.Ed. 306]. 


[a] Rule is applied with strict- 
ness.—Taylor v. Salt Creek Consol. 
Oil Co., 285 EF. 532. 


5. U.S.—Fagin v. Quinn, 24 F.(2d) 
42 [cert den 48 S.Ct. 602, 277 U.S. 606, 
72 L.Ed. 1012]; Froneberger v. First 
Nat. Bank, 203° BY 429,121" Ge SAlabaee 


Ala.—Veitch v. Woodward Iron Co., 
76 So. 124, 200 Ala. 358. 


Ark.—Holloway vy. Eagle, 205 S.W. 
HLS Sel SiomeAun kc. 620.66 


Cal.—Griffith v. List, 9 P.(2d) 529, 
122: Cal: Apps 125; 


Tll.—Neagle v. McMullen, 165 N.E. 
605, 334 Ill. 168. 


Mich.—German American Seminary 
v. Kiefer, 4 N.W. 636, 43 Mich. 105. 


N.J.—Phillips v. Vermeule, 102 A. 
695, 88 N.J.Eq. 500. 


N.Y.—Kellogeg v. Kellogg, 155 N.Y. 
S. 310, 169 App.Div. 395, 15 Mills 470 
[motion den 114 N.E. 1070, 219 N.Y. 
552, and aff 121 N.E. 874 mem, 224 N. 
Y. 597 mem]. 


Pa.—In re Streater’s Hstate, 88 A. 
314, 241 Pa. 142. 


S.D.—Stianson v. Stianson, 167 N. 
W223 40'S IDE RS 225 16, CAC R208 


W.Va.—Newman v. Newman, 55 S. 
ae 317, 60 W.Va. 371, 7 “LeRsAGNGss 


6. U.S.—Froneberger v. First Nat. 
Bank, 203 F. 429, 121 C.C.A. 539; Kan- 
sas City Southern R. Co. v. Stevenson, 
135, EH. 553; «Farrand vy. sland) uetes 


96, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 958-959] 


strangers have purchased, or acquired rights in, 
and his claim is not freshened or re- 
heved of the laches by its passing from hand to 
On the other hand, a particular suit may not 
be barred by laches,® as where it is brought within 
a reasonable time after the cause of action acerued,!® 
the delay has not misled, injured or prejudiced de- 
fendant!? or there is a sufficient excuse therefor,” 
such as that plaintiff, without negligence on his part, 
In determining wheth- 
er plaintiff in a suit.in equity to force on defendant 
the character of a trustee of a constructive trust is 
guilty of laches, the court will sometimes by analogy 
apply the same limitation as is provided for actions at 
However, it is not bound to do so;?® what 


the property ;7 


hand.§ 


was ignorant of the facts.1% 


law.14 


Imp. Co., 86 F. 393, 30 C.C.A. 128. 


Ala.—Henley v. Masonic Temple 
Ass'n, 94 So. 300, 208 Ala. 371; Corley 
v. Vizard, 84 So. 299, 203 Ala. 564; 
Lady Ensley Coal, etc., Co. vy. Gordon, 
46 So. 988, 155 Ala. 528. 


Cal.—Cowan y. Union Trust Co. of 
eee Francisco, 175 P. 799, 38 Cal.App. 
Ill.—MeNeill v. McNeill, 

App. 287. 
Iowa.—Buchner v. Cannell, 
W. 843, 188 Iowa 16. 


eae SeOvS v. Rogers, 85 A. 77, 118 


204 Ill. 


175 N. 


Ma. 
Mo.—Tatum v. Holliday, 59 Mo. 422. 


N.Y.—Kahn v. Chapin, 46 N.E. 489, 
152 N.Y. 305. 


Ohio.—Brickman y. Shale, 11 Ohio 
Cir.Ct.N.S.. 41. 


Pa.—McKean, ete., Land, ete., Co. 
Vv. Hacker, 10 Pa.Co.. 490. 


Va.—Morris v. Duke, 
462. 


W.Va.—Newman v. Newman, 55 S. 


2 Patt.&H. 


bag eee. COL W .Vicdeimouilsy 4G L.R.A.N.S. 
{a] After long acquiescence, in 
eases of constructive trusts, relief 


will be refused to parties who come 
into a court of equity not only in cir- 
cumstances where the length of time 
will render it difficult to ascertain the 
true. state of the facts, but also 
where the true state of the facts is 
easily ascertained, and where it is 
perfectly clear that relief would orig- 
inally have been given. Hendrickson 
v. Hendrickson, 9 A. 742, 42 N.J.Eq. 
657. 


{b] Open and notorious possession 
for over thirty years by an adminis- 
trator who has used as his own real 
property which was conveyed to him 
in performance of a contract for its 
purchase by his intestate constitutes 
a complete defense to an action by the 
heirs to compel a conveyance thereof 
as a part of the decedent’s estate. 
Harney v. Donohoe, 10 S.W. 191, a 
Mo. 141. 


[c] Death of parties and witness- 
es.—Unexplained delay in bringing 
suit on a claim against a legatee to 
charge him as trustee ex maleficio un- 
til after the death of the alleged trus- 
tee and of the witnesses whose evl- 
dence might be important on the 
question of the existence of a trust 
constitutes such laches as will bar a 
suit to impress a trust on the lega- 
tee’s property. Heinisch v. Penning- 
ton, 68 A. 233, 73 N.J.Eq. 456 Laff 73 
A. 1118, 75 N.J.Eq. 606]. 


7. Lady Ensley Coal, etc., Co. v. 
Gordon, 46 So. 988, 155 Ala. 528; Mc- 
Kinley v. Crawford, 58 F.(2d) 528, 61 
App.D:C.4123% Bletcher vy. Manhattan 


TRUSTS 


In General. 


complainants or 


Life Ins. Co., 199 N.Y.S. 180, 204 App. 
Div. 814 [aff 142 N.H. 329, 236 N.Y. 
671]; Lawley v. Hickenlooper, 212 P. 
526, 61 Utah 298. 


8. Fowler v. Alabama Iron, 
Co., 51 So. 398, 164 Ala. 414. 


9. Cal.—Cohn v. Goodday, 217 P. 
756,191 Cal. 615; Cole v. Manning, 
248 P. 1065, 79 Cal.App. 55. 


D.C.—Van Senden v. O’Brien, 58 F. 
(2d) 689, 61 App.D.C. 1387 [cert den 53 
SiC la: 


Md.—Leupold_ v. 
647, 156 Md. 516. 


Mich.—Becker v. Becker, 216 N.W. 
415, 240 Mich. 627, 


Mo.—O’Day v. Annex Realty Co., 
191 S.W. 41; Phillips v. eo 144 
Sow. 112, 240 Mo. 310. 


10. Russel v. Huntington Nat. 
Bank, 162 F. 868, 89 C.C.A. 558 Laff 
152°. 240)) Pharr we ink, 237 Svw. 
728, 151 Ark. 305; Bird v. Bird, 205 N. 
W. 130, 232 Mich. 71; Nesbitt v. Ona- 
way-Alpena Telephone Co., 168 N.W. 
519, 202 Mich. 567; Wolcott v. Wilsey, 
HF Bie 825, 141 Mo. 200. 


U.S.—Howard v. Howe, 61 F. 
(eay" 577; Paridy v. Caterpillar Trac- 
tone Coy; ‘48 F.(2d) 166. 


Cal.—Burns y. Ross, 212 P. 17, 190 
Cal. 269. 


Md.—MelInnes vy. 
85. 


Mo.—Hudson v. Cahoon, 91 S.W. 72, 
193 Mo. 547. 


R.I.—Stephens v. Dubois, 76 A. 656, 
31 R.I.-138, 140 Am.S.R. 741. 


12. Diamond v.. Connolly, 251 F. 
234, 276 F. 87, 163 C.C.A. 390 [cert den 
42 §.Ct. 169, 257--U.S.) 656, 66 L.Ed. 
420 (cert den 39 S.Ct. 7, 248 U.S. 561, 
63 L.Ed. 422)]; Fanning v. Fanning, 
98 So. 804, 210 Ala. 575; Fowler v. 
Alabama Iron, etc., Co., 51 So. 393, 164 
Ala. 414; Calkins v. Calkins, 218 P. 
611, 63 Cal-App.” 292: Bonnell _v: 
Brown, 11 Ohio Cir.Ct.N.S. 58. 


etc., 


Leupold, 144 A. 


McInnes, 


13. Stanwood v. Wishard, 134 F. 
959; Fowler v. Alabama Iron, etc., 
Co., 51 So. 393, 164 Ala. 414; Delmoe 


v. Long, 88 P. 778, 35 Mont. 139. 


[a] Knowledge of agent.—In an 
action to establish and enforce a con- 
structive trust arising from a secret 
purchase by an agent of his princi- 
pal’s property, defendant may not 
base the defense of laches on knowl- 
edge of other agents of the princi- 
pal that defendant had acquired title. 
Ackerson vy. Hiliott, 165 PB. 899, 97 
Wash. 31. 


14. Hall v. Russell, 11 F.Cas.No. 
5,948, 3 Sawy. 506 [aff 101 U.S. 503, 
25 L.Ed. 829]; Manning v. Hayden, 
16 F.Cas.No. 9,048, 5 Sawy. 360, 7 
Reporter 4238, 424 [rev on other 
grounds 1 S.Ct. 617, 106 U.S. 586, 27 


and enforce a trust;?° 
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| length of time will bar a constructive trust depends 
on the circumstances of each case;!® and a claim may 
be stale, so as to disentitle plaintiff to relief, under 
the circumstances of the case, although much less 
than the statutory period has elapsed,'? or he may be 
‘entitled to relief, although the lapse of time has been 
much greater than the statutory period.1® 


[§ 959] 9. Parties!®—a. Necessary Parties—(1) 
As a general rule all persons who are 
legally or beneficially interested in the subject mat- 
ter of the suit, and whose interests will be affected by 
a decree therein, are necessary parties, either as 


defendants, to a suit to establish 
and this includes the trus- 


Verba 306]; Miles v. Wheeler, 43 Ill. 

15. Manning v. Hayden, 16 F.Cas. 
No. 9,043, 5 Sawy. 360, 7 Reporter 423, 
424 [rev on other grounds 1 S.Ct. 617, 
106 U.S. 586, 27 L.Ed. 306]. 


16. Michoud v. Girod, 4 How. (U. 
S.) 503, 11 L.Ed. 1076; Boone v. Chiles, 
10 Pet. (U.S.) 177, 9 L.Ed. 388; Man- 
ning v. Hayden, 16 F.Cas.No. 9,043, 
5 Sawy. 360, 7 Reporter 423, 424 [rev 
on other grounds 1 S.Ct. 617, 106 U.S. 
586, 27 L.Ed. 306]; Miles v. Wheeler, 
43 Ill. 1238. 


17. Kellogg v. Western Electric 


Co., 67 Ill.App. 53 [aff 48 N.E. 69, 168 
Ill. 240]; Evans’ Appeal, 81 Pa. 278. 


18. Kellogg v. Western Electric 
Co., 67 Ill.App. 538 [aff 48 N.E. 69, 168 
Ill. 240]. 

19. Parties in action, suit, or pro- 
ceeding: 

Between trustees see supra § 741. 


By or against third persons see supra 
§§ 757-767. 


For accounting see supra § 795. 
Toyz 


Enforce assignment for benefit of 
creditors see Assignments for 
Benefits of Creditors § 423. 


Foreclose mortgage: 
Given by or to trustee see Mort- 
gages §§ 1557-1559, 
On trust property see Mortgages 
§ 1570. 


20. U.S.—Franz v. Buder, 11 F. 
(2d) 854 [cert den 47 S.Ct. 459, 273 
U.S 7560071 2h: HG 8:6 ee ROsersunve 
Penobscot Min. Co., 154 F. 606, 83 C. 
CAL. 380. 


Cal.—O’Connor vy. Irvine, 16 P. 236; 
74 Cal. 435. 


Conn.—Huntington Vv. Newport 
News, ete., Co., 61 A, 59, 78 Conn. 35. 


Ga.—Elam v. Garrard, 25 Ga. 557. 


Il—Green v. Grant, 32 N.B. 369; 
W4S 116 1S ARAL a ede, 


Kan.—Hulme y. Diffenbacher, 36 P. 
6053 Wan. 18. 


Ky.—Board of Trustees of Hiseville 
Graded Common School Dist. v. Pal- 


more, 295 S.W. 415, 220° Ky. 441; 
Walker v. Carter, 270 S.W. 770, 208 
Toys LO. 


Me.—Jordan v. Jordan’s Trust Hs- 
tate, 88 A. 390, 111 Me. 124. 


Mass. 
E. 885, 252 Mass. 354; Grecoe: Vv. 
Merchants’ Nat. Bank, 50 N.B. 520, 171 
Mass. 67; Atty.-Gen. v. Parker, 126 
Mass. 216. 

Mich.—Sirianni vy. 
W. 216, 260 Mich. 26. 


Mo.—Cook yv. Basom, 65 S.W. 227, 


Devaney, 244 N. 
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tee,21 the cestuis que trust,?? the creator of the 
trust?* except where the property will not revert to 
him in any event,?* and all persons who are entitled, 
or claim to be entitled, to the trust estate.?° 


164 Mo. 594; Leyden v. Owen, 129 S. 
W. 984, 150 Mo.App. 102. 


Neb.—Brown v. Webster, 128 N.W. 
635, 87 Neb. 788. 


N.H.—Dow v. Jewell, 18 N.H. 340, 
457 Am.D. 371, 


N.J.—Pence vy. Pence, 
257, 


N.Y.—Sherman v. Parish, 53 N.Y. 
483; Mason v. Rice, 82 N.Y.S. 541, 
85 App.Div. 315; Huggins v. Lewis, 
64 N.Y.S. 355, 31 Misc. 292; Matter of 
Mackay, 15 N.Y.St. 50; Slatter v. Car- 
roll, 2 Sandf.Ch. 573. 


Ohio.—Hubbell v. Hubbell, 22 Ohio 
St. 208. 


Va.—Key v. Lambert, 
(11 Va.) 330. 


Wis.—Geisse v. Beall, 3 Wis. 367. 


Eng.—Pigott v. Pigott, 8 L.T.Rep. 
N.S. 268. 


Compare MacDermot v. Hayes, 170 
Pr Olourtuo. Cals 05 sites: NOtumeces= 
sary to make a certain corporation a 
party where, under statute, it will be 
concluded by the judgment by virtue 
of its having received the property 
in question after the commencement, 
and with notice of the pendency, of 
the action). 


[a] Person holding part of pro- 
ceeds of sale.—Where an illiterate 
person conveyed his property to his 
wife in reliance on false statements 
of her and her father that it contain- 
ed an agreement to reconvey, and the 
wife sold the property, the father is 
a necessary’ party to an action to 
compel them to turn over the proceeds 
of the sale, a part of which the fa- 


13 N.J.Eq. 


1 Hen.&M. 


ther holds. Rigell v. Gaskins, 82 S. 
EB. 1057, 142 Ga. 357. 
[b] State auditor.—Where one 


part of the relief prayed for relates 
to funds deposited with the state au- 
ditor, in such aspect of the bill the 
auditor is an indispensable party; 
but his absence will not prevent the 
granting of relief to which complain- 
ants may be entitled with respect to 
the funds in the hands of defendants, 
or render the bill subject to demur- 
rer. Watson v. National Life, etc., 
Cor, 162) Eh, 18 S1C.C, Az (380: 


[c] Person who is alleged to have 
practiced fraud on plaintiff is a nec- 
essary party where such fraud consti- 
tutes the whole foundation of the 
claim set up in the bill and his lia- 
bility must be established before any 
question can arise aS to whether a 
constructive or resulting trust grew 
out of his transactions with plaintiff. 
Hill v. Wilson, 210 F. 200, 127 C.C.A. 
260. 


{d] Defendant may insist that all 
persons who have similar interests 
arising out of the same trust be made 
parties in order that the controversy 
may be settled in one litigation. Rob- 
inson v. Smith, 3 Paige (N.Y.) 222, 24 
Am.D. 212. 


[e] If parties necessary to full 
determination are not before court, 
(1) it should, of its own motion, or- 
der them brought in, although defend- 
ant omits to raise an objection of 
defect of parties by demurrer or an- 
swer. O’Connor vy. Irvine, 16 P. 236, 
74 Cal. 435. (2) The court should, of 
its own motion, refuse to make a 
determination without the presence 
or representation of all persons in- 
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On the 


terested. Windsor v. Barnett, 207 N. 
W. 362, 201 Iowa 1226. 


[f] All necessary parties and 
whole title held to be before court.— 
Drath v. Armstrong, 141 So. 634, 224 
Ala. 661 (in consolidated cause). 


21. See infra § 961. 
22. See infra § 960. 


23. Haskell v. Codman, 8 Metc. 
(Mass.) 536; Fisher v. Johnson, 152 
N.Y.S. 944, 90 Misc. 46; Geisse v. 
Beall, 3 Wis. 367. 


[a] All who contribute to trust 
pool are necessary parties in a suit 
to abrogate the trust agreement. 
Parmenter v. Homans, 109 N.Y.S. 800, 
125 App.Div. 399 (where two stock- 
holders deposit their stock with an- 
other under an agreement that the 
stock shall be sold for the benefit of 
the corporation, both stockholders are 
necessary parties to an action based 
on the violation of the agreement). 


24... Curtiss >v. -Brown, 29- U1). 200; 
Cubberly v. Cubberly, 33 N.J.Eq. 82 
fan De Ned. Ook aad vo Ol INC 


[a] Where voluntary trust is per- 
fected, the settlor is not a necessary 
party to a suit by the cestui que trust 
against the trustee to compel its per- 
formance. Reed v. O’Brien, 7 Beav. 
32, 29 Eng.Ch. 32, 49 Reprint 974. 


25. Jenkins v. Frink, 30 Cal. 586, 
89 Am.D. 134; Holian v. Holian, 164 
N.E. 475, 265 Mass. 563; Look v. Dur- 
fee, 80 N.W. 252, 121 Mich. 462; Ma- 
son v. Jones, 4 Sandf.Ch. (N.Y.) 623 
{aff 13 Barb. 461, and 9 N.Y. 28, 59 
Io coi Sayan Compare Kregain v. 
Blake, 239 S.W. 495, 292 Mo. 498 (a 
stranger to the title is not a neces- 
sary party, notwithstanding his claim 
of ownership). 


[a] Persons entitled to surplus.— 
Mason v. Jones, 4 Sandf.Ch. (N.Y.) 
623 [aff 13 Barb. 461 and 9 N.Y. 28, 
59 Am.D.~515].* 


[b] All kEnown claimants.—Ken- 
dall v. Fidelity Trust Co., 119 N.E. 
861, 230 Mass. 238. 


[ec] Widow.—Where a widow files 
a bill jointly with her children for 
relief against the executor as testa- 
mentary trustee, and then withdraws 
from the case as a party, and elects 
to dissent from the will, she is nev- 
ertheless a necessary party to the 
bill and cannot intervene by petition, 
to have her dower and distributive 
share of the estate allotted to her. 
as v. Ward, 10 So. 832, 95 Ala. 
3 ‘ ‘ . 


26. U.S.—Waterhouse v. Dodge, 
162 F. 1, 88 C.C.A. 374 [Laff 156 F. 57]; 
Brissell v. Knapp, 155 F. 809. 


Ala.—Gravlee v, Lamkin, 24 So. 756, 
120 Ala. 210. 


Colo.—Pollard v. Lathrop, 20 P, 251, 
12; Colon LL. 


Ky.—Whayne v. Davis, 66 S.W. 827, 
23 Ky.L. 2174; Andrews v. Hurt, 14 


Key, En 7 6:5: 
La.—Assunto v. Coleman, 104 So. 
318, 158) La. 537. 


Md.—Clagett v. Hall, 9 Gill & J. 
80 


Mass.—Raynham First Cong. Soc. 
v. Raynham, 23 Pick. 148; Hobart v. 
Andrews, 21 Pick. 526. 


Mich.—Chadwick v. Chadwick, 26 
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other hand, persons who, at the time of the institu- 
tion of the suit, have no interests in the subject mat- 
ter thereof which are material or will be prejudicial- 
ly affected by a decree therein,?® or whose interests 


N.W. 288, 59 Mich. 87. 


Minn.—Evans v. Staalle, 92 N.W. 
951, 88 Minn. 253. 


Mo.—MecKee v. Downing, 124 S.W. 
7, 224 Mo. 115; Leyden v. Owen, 129 
S.W. 984, 150 Mo.App. 102. 


N.J.—Larkin v. Wikoff, 72 A. 98, 
75 N.J.Eq. 462 [aff 78 A. 1134, 72 N.J. 
Eq. 589]; Larkin v. Wikoff, 79 A. 365, 
75 N.J.Hq. 462 [rev on other grounds 
81 A. 365, 79 N.J.Eq. 209]; Pfefferle 
v. Herr, 55 A. 1103, 65 N.J.Eq. 325. 


N.Y.—Conroy v. Equitable. Trust 
Co. of New York, 194 N.Y.S. 94, 201 
App.Div. 139; Steinway v. Steinway, 
79 N.Y.S. 541, 78 App.Div. 207 [aff 73 
N.Y.S. 447, 36 Mise. 294}; Orlick v. 
Orlick, 75 N.Y.S. 586, 70 App.Div. 595; 
Boyer v. Decker, 40 N.Y.S. 469, 5 App. 
Div. 623. 


Ohio.—Ryan y. O’Connor, 41 Ohio 
St. 368; Martin v. Gunnison, 1 Ohio 
Cir/CEN.S.” 71, 


T’ex.—Republic Nat. Bank v. Jor- 
dan, (Civ.App.) 17 S.W.(2d) 84. 


Va.—Ward v. Funsten, 10 S.E. 415, 
86 Va. 359. 


Eng.—Smith v. Bolden, 83 Beav. 
262, 55 Reprint 368; Ling v. Colman, 
10 Beav. 370, 50 Reprint 624; Platel 
v. Craddock, P.Coop.Pr.Cas. 481, 47 
Reprint 607. 


[a] Rule applied.—(1) An agent 
whom the trustee authorizes to car- 
ry on the business of the trust estate 
is not a necessary party to a suit for 
the administration of the _ estate, 
Ling v. Colman, 10 Beav. 370, 50 Re- 
print 624. (2) Where a trust fund 
was to be paid over to the county 
judge in case it became endangered, 
such judge was a proper, but not a 
necessary, party to an action by the 
creator of the trust to recover it from 
the trustee, who had become insol- 
vent. Andrews v. Hurt, 14 Ky.L. 765. 
(3) Where it is not necessary to ad- 
judicate the interest, of an absentee 
or his heirs, the failure to make such 
absentee or his heirs parties is not 
error. Tegtmeyer v. Tegtmeyer, 181 
N.E. 297, 348 Ill, 434. (4) In a suit 
to adjudge that a purchaser at an exe- 
cution sale of the franchises of a street 
railway company is a trustee for plain- 
tiffs under an agreement to purchase 
for their benefit, the company is not a 
necessary party where it was not a 
party to the agreement and no judg- 
ment adverse to its interest is sought. 
Buckner v. Carter, (Tex.Civ.App.) 137 
S.W. 442. (5) A city is not a neces- 
sary party by reason of its interest 
in streets and alleys dedicated to the 
public where plaintiffs in their plead- 
ings recognize such dedication and do 
not seek any relief against the city. 
Henyan vy. Trevino, (Tex.Civ.App.): 
137 S.W. 458. (6) Also, the owner of 
a street railway built along one of 
Such streets is not a necessary party. 
Henyan y. Trevino, supra. (7) Ar 
encumbrancer pendente lite is not am 
indispensable party to a suit to re- 
cover the trust fund. Macleod v. An- 
nesley, 16 Beav. 600, 51 Reprint 912. 
(8) A person who has parted with his 
interest in property which is the 
subject of a trust is not a necessary 
party to a suit for the enforcement of 
the trust. Hardy v. Harbin, 11 PB. 
Cas.No. 6,060, 4 Sawy..536; Vandeford 
v. Stovall, 23 So. 30, B17 Ala. 344; 
Burns v. Ross, 212 PB. 17, 190 Cal. 269; 
Donegan v. Baker & Holmes Co., 74 
So. 202, 73 Fla. 241; Carter v. Uhlein, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
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are mere expectancies or future contingent inter- 
ests,?7 are not necessary parties to a suit to enforce 


the trust. 


[§ 960] (2) Cestuis Que Trust or Their Heirs, 
Personal Representatives or Assignees.?8 
eestuis que trust are necessary parties to a suit to 
establish and enforce a trust,?® and on the death of 
a cestui que trust his heirs,°° or personal representa- 
tives,*' except that the cestuis que trust need not 
be made parties to a suit in which their interests 
are fully represented by the executor of the estate, or 
the trustee, who is a party,°* or perhaps where the 


(N.J.Ch.) 36 A. 956. (9) An insur- 
ance company or association or, in 
ease of war insurance, the federal 
government, which has paid money 
to the beneficiary named in an in- 
Surance policy is not a necessary par- 
ty to a suit to establish and enforce 
a trust in the money. Mueller v. 
Mueller, 222 Tll.App. 435; Bonny v. 
Bonny, 36 Ill.App. 129; Munroe v. 
Beggs, 139 P. 422, 91 Kan. 701. (10) 
Where a debtor conveys his property 
in trust for the payment of his debts 
and the support of his children, and 
the trustee pays the debts, on a bill 
by the children for the enforcement 
of the trust as to them, the former 
creditors are not necessary parties. 
Andrews v. Hobson, 23 Ala. 219. (11) 
A creditor of a defendant, who has at- 
tempted to attach funds of such de- 
fendant by a notice of garnishment, 
in a state where such funds are nei- 
ther situated nor payable, is not a 
mecessary party to a suit to establish 
a trust in such funds. Shainwald v. 
Davids, 69 F. 687. (12) The maker of 
a note held in trust, and by whom it 
has been paid, is not a necessary par- 
ty to a bill to enforce the trust. Bar- 
wick v. White, 2 Del.Ch. 284. (13) A 
divorced wife, who has been awarded 
money as permanent alimony, and 
in lieu of dower, has mo interest in 
property held in trust for the hus- 
band, so as to require notice to her 
of proceedings to execute the trust. 
Cody v. Cody, 74 N.W. 217, 98 Wis. 
445. (14) An executor who has set- 
tled the estate and turned over the 
property to interested parties is not 
a necessary party toa bill against a 
trustee named in the will for an ac- 
counting. McBride v. McIntyre, 61 
N.W. 11273, 91 Mich. 406. (15) The 
personal representatives of a dece- 
dent’s estate are not necessary parties 
to ‘a suit which does not involve any 
claim against them ‘but rather a claim 
against -a ‘trust fund from which de- 
cedent divorced himself in title and 
possession before his death. Larom 
v. Fabre, 157 .N.¥.S. 1053, 173 App.Div. 
895. (16) An administrator is not a 
mecessary party to.a suit to establish 
a wesulting trust in land where it 
does not ‘appear that decedent had 
any debts at his death. McKee v. 
Downing, 124 ‘S.W. 7, 224 Mo. 115. 
(17) ‘The theirs and devisees of a de- 
eedent are not necessary parties to a 
‘suit against an administrator who 
‘holds in trust .a ‘note given for the 
proceeds of his decedent’s lands, sold 
under :a decree of the orphans’ court 
for the payment of his debts. Bar- 
wick w. White, '2 Del.Ch. 284. (18) A 
testamentary guardian of certain mi- 
nors is not a necessary party where 
‘he ‘has never qualified and the trust 
created by the will for the support of 
the minors can be executed without 
‘reference to him. Pfefferle v. Herr, 
BH “A. 1108, 65 IN.J.Eq. 325. 


‘27. Ill—Pain v. Farson, 53 N.E. 
579, 179 Ill. 185; ‘Green v. Grant, 32 N. 
TH. ‘369, 143 Ill. 61, 18 L.R.A. 381. 


1Ky:—Jailette v. Bell, 110 S.W. 298, 
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trustee is empowered by the instrument creating the 
trust to dispose of the trust property in an abso- 


lute manner, without the consent of the benefici- 
aries,®® or where the beneficiaries are very numer- 


ous? 
All the 


33 Ky.L. 159. 


Md.—Darne vy. 
475. 


Mich.—Chadwick y. Chadwick, 26 N. 
W. 288, 59 Mich. 87. 


(oo re v. Banks, 2 Barb. 


N.C.—Lamb y. Pigford, 54 N.C. 195. 


Va.—Ward v. Funsten, 10 S.E. 415, 
86-Va. 359. 


Wis.—Cody v. Cody, 74 N.W. 
98 Wis. 445. 


Eng.—Fowler v. James, Coop.t.Cott. 
290, 47 Reprint 862, 1 Phil. 803, 19 
Eng.Ch. 803, 41 Reprint 838. 


28. In actions by or against third 
persons respecting trust property see 
Supra § 759. 


29. Cal.—Reynolds v. Lincoln, 9 P. 
LUG S12 UPd 449 STA Cal. 183; 


Del.—Sadowski v. Rykaczewski, 138 
A, 619, 15 Del.Ch. 368. 


Ga.—Cleghorn vy. Love, 24 Ga. 590. 
Ky.—Pearl v. Elliott, 6 Ky.Op. 300. 


a eee v. Codman, 8 Metc. 
oD. 

N.J.—Pfefferle v. Herr, 55 A. 1103, 
65 N.J.Eq. 325; Quairoli v. Italian 
pepeaeel Soc., 53 A. 022, 64 N.J.Hq. 


N.Y.—McCahill v. McCahill, 25 N. 
WS. 219,071 Hun 2213/"Sherman) v. 
Burnham, 6 Barb. 403; Serre Mee 
Johnston, 1 Sandf.Ch. 14 


N.C.—Cavenaugh v. Saas 99 S.E. 
673, 164 N.C. 372. 


Nee re Aldrich, 70 A. 566, 81 Vt. 


Va.—Richardson v. Davis, 21 Gratt. 
(62 Va.) 706. 

Wis.—Day v. 
363. 

Eng.—Faithful v. Hunt, Anstr. 751, 
145 Reprint 1028; Josling v. Karr, 3 
Beav. 494, 43 Eng.Ch. 494, 49 Reprint 
194; Densem v. Elworthy, 9 Hare ap- 
pendix xlii, 41 Eng.Ch. xlii, 68 Re- 
print 780; Phillipson v. Gatty, 6 Hare 
26, 31 Eng:Ch. 26, 67 Reprint 1067; 
Jones v. How, 12 Jur. 227; Strickland 
v. Strickland, 6 Jur. 550. 


[a] Where entire subject matter 
of trust is to be dealt with, and every 
person’s rights in it are to be af- 
fected, all the cestuis que trust are 
indispensable parties. -Schuler y. 
Southern Iron, etc., Co., 75 A. 552, 77 
N.J.iig. 60. 


[b] Court may decline to proceed 
unless other beneficiaries, who are 
necessary parties, are brought in. 
Larom v. Fabre, 157 N.Y.S. 1053. 


[cj] Possibility of other cestuis 
que trust.—Where, in a contest over 
a decedent’s bank account, it does 
not appear, either by the complaint, 
or any of the answers, or by the facts, 
that there are any persons interested 


Catlett, 6 Harr.&J. 


217, 


Wetherby, 29 Wis. 


It has been held that, on a bill by an assignee 
of a part of the interest of a cestui que trust to en- 
force the trust, the owners of the other part are not 
indispensable parties.?° 
one cestui que trust without making the other bene- 
ficiaries plaintiffs or defendants where the action 
is for a personal wrong to plaintiff®® or is to re- 
cover plaintiff’s definite and ascertained share of a 
trust fund;?* but all the beneficiaries are necessary 


The trustee may be sued by 


in the funds who have not been made 
parties to the action, the right of the 
court to dispose of the funds in con- 
troversy is not affected by the possi- 
bility of their being other cestuis que 
trust entitled to share in such funds. 
United Nat. Bank v. Weatherby, 75 
N.Y.S. 3, 70 App.Div. 279. 


sO. Montgomery v. McNutt, 108 So. 
752, 214 Ala. 692; Kelly v. Karsner, 
tee Ala. 106; Butler v. Lawson, 72 Mo. 
27: 


31. Butler v. Lawson, 72 Mo. 227; 
Burrowes v. O’Brien, 15 Ir.Ch. 423. 


[a] Where subject matter cousists 
in part of personal property, the ad- 
ministrator of a deceased cestui que 
trust is a necessary party. Butler v. 
Lawson, 72 Mo. 227. 


32. Dandridge v. Washington, 2 
Pet.) CU.S.)) 370,47 Lind. 45.4: “tomp- 
kins v. Tompkins, 123 F. 207; Beal v. 
Crafton, 5 Ga. 301; McLaughlin v. 
McLaughlin, 16 Mo. 242; Fowler v. 
Bayldon, 9 Hare appendix Ixxviii, 41 
Eng.Ch. lxxvili, 68 Reprint 802; Den- 
sem v. Elworthy, 9 Hare appendix 
xlii, 41 Eng.Ch. xlii, 68 Reprint 780; 
Sale v. Kitson, 3 De G.M.&G. 119, 52 
Eng.Ch. 92, 43 Reprint 47. 


[a] Trustee in another state may 
follow trust property and enforce the 
trust by suit, without making the ces- 
tuis que trust parties. Givens v. Dav- 
enport, 8 Tex. 451. 


33. Leyden v. Owen, 129 S.W. 984, 
150 Mo.App. 102. 


34. Leyden v. Owen, supra. 


_ Suit by part on behalf of all see 
infra § 965. 


35. Rogers v. Penobscot Min. Co., 
154 F. 606, 83 C.C.A. 380. 


[a] Bill for conveyance.—Where 
the cestuis que trustent convey their 
beneficial interest in a portion of the 
property to a purchaser, the purchas- 
er may file a bill against the trustee 
for a conveyance of the legal estate, 
without making the cestuis que trust- 
ent who sold to him parties to the 
suit. Goodson v. Ellisson, 3 Russ. 
583, 27 Rev.Rep. 127, 3 Eng. Ch. 583, 38 
Reprint 694. 


36. Blakeslee v. Sottile, 194 N.Y.S. 
752, 118 Misc. 513. 


37. N.H.—Pickering v. De Roche- 
mont, 45 N.H. 67. 


N.Y.—Hitcheock v. Linsly, 17 Hun 
556; General Mut. Ins. Co. v. Benson, 
12 N.Y. Super. 168. 


Okl.—Cameron v. White, 262 P. 664, 
128 Oki. 251. 


eee eee v. Burrell, 41 Wis. 


Eng.—Hares v. Stringer, 15 Beav. 
206, 51 Reprint 516; Perry v. Knott, 
5 Beav. 293, 49 Reprint 590 Hutchin- 
son v. Townsend, 2 Keen 675, 15 Eng. 
Chi 6755) 48: Reprints 789: , Smithiav: 
Snow, 3 Madd. 10, 18 Rev.Rep. 186, 
56 Reprint 413. 
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parties where the suit is brought to establish their 
respective equitable interests**® or relates to an un- 


ascertained share of a trust fund.®® 


[§ 961] (3) Trustees or Their Heirs or Personal 
Generally speaking, in a suit rel- 
ative to the establishment and enforcement of a 
trust, the trustee is a necessary party;*° if there are 


Representatives. 


[a] Rule applies only where the 
whole trust fund is forthcoming. 
Lenaghan v. Smith, 2 Phil. 301, 22 
Eng.Ch. 301, 41 Reprint 958. 


38. Drath v. Armstrong, 141 So. 
634, 224 Ala. 661; Hodge v. Joy, 92 
So. 171, 207 Ala. 198. 


[a] Where conflict is among sev- 
eral beneficiaries, all are indispensa- 
ble parties and it cannot be said that 
some of them are sufficiently repre- 
sented by the trustee as his duty is 


to all the beneficiaries and he can-j; 


not appear in his representative ca- 
pacity in favor of some of the benefi- 
ciaries and against the others. Franz 
v. Buder, 11 F.(2d) 854 [cert den 47 
Si@t.. 459; 273° US: 756, 71. bd. 876). 


39. Benton v. Benton, 115 P. 535, 
84 Kan. 691; General Mut. Ins. Co. 


v. Benson, 12 N.Y. Super. 168; Slatter 
v. Carroll, 2 Sandf.Ch. (N. Y. Ww Lintisie 
Munch vy. Cockerell, 8 Sim. 219, 8 Eng. 


Ch. 219, 59 Reprint 88. 


40. U.S.—Billings v. Aspen Min., 
Steno bil hy soasn ee OLA ZO, Oe 
BR. 250, 3 C.C.A. 69; Hays v. Humph- 
reys, 37 F. 283. 


Ala.—Drath v. Armstrong, 
634, 224 Ala. 661. 


Ark.—McCoy v. Anderson, 207 S.W. 
213, 187 Ark. 45. 


Cal.—Lucas v. Payne, 7 Cal. 92. 
Me.—Wakefield v. Marr, 65 Me. 341. 


Mich.—Sanborn v. Loud, 113 N.W. 
809, 150 Mich. 154, 121 Am.S.R. 614. 


N.H.—Dudley v. Eastman, 50 A. 101, 
70 N.H. 418. 


N.Y.—Butler v. Butler, 
1094, 41 App.Div. 477. 

N.C.—McKethan vy. Murchison, 73 
N.C. 427; Carter v. Jones, 40 N.C. 
196, 49 Am.D. 425; Henderson v. Hoke, 
PANT SN AO ta is 

Ohio.—Ryan v. O’Connor, 41 Ohio 
St. 368. 

S.C.—Gadsden v. Cappedeville, 37 
S.C.L. 467; Hopkins v. Mazyck, 9 S. 
C.Eq. 263. 

Vt.—North Troy Graded _ School 
Dist. v. Troy, 66 A. 1033,-80 Vt, 16. 
Va.—McDaniel v. Baskerville, 

Gratt. (54 Va.) 228. 

W.Va.—Tavenner vy. Barrett, 21 W. 
Va. 656. 

Ont.—Best v. Beatty, 47 Ont.L. 265. 


Eng.—Harrison v. Pryse, Barn.Ch. 


141 So. 


58 N.Y.S. 


13 


324, 27 Reprint 664; Densem v. a 
worthy, 9 Hare SPORE: xlii, 41 Hn 
Ch, xiii, 68 Reprint 780; Rooke e 
Kensington, 25 L.J.Ch. 567. 

[a] Reason for rule “is} that he 


holds the legal title and should there- 
fore be made a party, though he has 
no beneficial interest in the subject 
of controversy.” Tavenner vy. Bar- 
rett, 21 W.Va. 656, 674. 


[b] Rule applies although trustee 
is minor.—Wakefield v. Marr, 65 Me. 
341. t 

[c] In action against third person 
by the cestui que trust to recover the 
trust property, (1) the trustee is a 
necessary party (Butler v. Butler, 58 
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two or more trustees, all must be made parties ;** 
and in case of the death of a trustee, his personal 


representatives,*? or if the trust property consists 


parties. 


N.Y.S. 1094, 41 App.Div. 477), (2) 
where the property has been disposed 
of without plaintiff's knowledge or 
consent (Cowdry v. Cheshire, 75 N.C. 
285). 


[d] Where town is made trustee 
of certain funds, the interest thereon 
to be divided by its selectmen among 
the school districts thereof, the town 
is a proper and necessary party to an 
action to restrain an improper execu- 
tion of the trust, since it is the con- 
feree of the trust, and holds the legal 
title to the property. North Troy 
Graded School Dist. v. Troy, 66 A. 
1033, 80 Vt. 16. 


fe] New trustees of a fund in 
court are necessary parties to a suit 
for the administration of the fund. 
Nelson v. Seaman, 1 De G.F.&J. 368, 62 
Eing.Ch. 282, 45 Reprint 401. 


41. .U.S.—Franz~ v.. Buder, -11' F: 
(2d) 854 [cert den 47 S.Ct. 459, 273 
U.S. 756, 71 L.Ed. 876]. 


Ala.—McKinley v. Irvine, 
681. 


Cal.—Kinard v. Jordan, 101 P. 696, 
10 Cal.App. 219. 


Ill.—Hutchinson v. Ayres, 7 N.E. 
476, Lie Ties 58, atl 7 wl Apps 2daels 


Kan.—Benton v. Benton, 115 P. 535, 
84 Kan. 691. 


Mass.—Atty.-Gen. v. 
Mass. 216. 


42. Smith v. Cain, 65 So. 367, 187 
Ala. 174; Roach v. Caraffa, 25 P. 22, 
85 Cal. 436; Richardson v. Richard- 
son, 47 N.W. 500, 83 Mich. 653. 


43. McCoy v. Anderson, 207 S.W. 
213, 187 Ark. 45; Freeman v. Russell, 
40 Ark. 56; Bailey v. West, 41 Ill. 
290; Newman v. Newman, 54 S.W. 
19, 152 Mo. 398; Moore v. Moore, 58 
N.Y.S. 905, 42 App.Div. 92. 


[a] Heir ‘of purchaser.—On a bill 
to have a resulting trust declared in 
land purchased with plaintiff's mon- 
ey, the deed being taken in the name 
of the purchaser, an heir of the de- 
ceased purchaser is a necessary par- 
ty. Freeman v. Russell, 40 Ark. 56. 


44. See cases infra this note. 


[a] For example (1) after the ex- 
ecution of the trust, the trustee is not 
a necessary party to an action by one 
beneficiary against the legal repre- 
sentatives of another beneficiary to 
recover property belonging to him un- 
seh ine trust. peur v. Lowther, 
365 596, 111 Ga. 852. (2) Wherea 
de wor to secure the debt, assigns a 
judgment, in trust, for one of two 
cosureties for him, the trustee need 
not be made a party to a suit by the 
other surety to have the judgment ap- 
plied to the debt. Kerns v. Chambers, 
38 N.C. 576. (3) Where one of two or 
more trustees renounces the trust, he 
is not a necessary party to an action 
against his co-trustees for the latter’s 
mismanagement of the estate. BEarle 
v. Harle, 48 N.Y.Super. 18. (4) In an 
action by one trustee to enforce the 
trust, it is not necessary that anoth- 
er trustee, who is hostile to the trust, 
join as plaintiff. Cumming v. Middle- 
town, Uncen Wie iG. Re Com leds eNuny aise 
710, 147 App.Div. 105. (5) A former 


13 Ala. 


Parker, 126 


of real estate, his heirs or devisees,** are necessary 
In some instances, however, these rules are 
not applicable.*# 


[§ 962] (4) Assignees or Purchasers of Trust 


trustee who has been divested of all 
title and interest in the trust estate 
need not be made a party to a suit to 
declare a trust in such estate. Hub- 
bell v. Hubbell, 22 Ohio St. 208. (6) 
Where the trustee of a term and the 
cestui que trust are before the court, 
an intermediate trustee of the eqauita- 
ble interest need not be a party toa 
bill filed to carry the trusts of the 
term into execution. Head v. Teyn- 
ham,’ 1° Cox Ch. 57,29. Reprint) 106m 
(7) Where a will giving money in 
trust to two persons appoints a third 
person trustee to succeed them in the 
event of the death of both, but the 
trust terminates before the death of 
the two, so that nothing remains to 
be done with respect to the fund but 
to pay it to certain persons, an action 
can be maintained. therefor against 
the executor of the survivor of such 
two trustees, without joining as a par- 
ty the person appointed to succeed 
them. Davis v. Kerr, 38 N.Y.S. 387, 
3 App.Div. 322. (8) An executor hav- 
ing purchased land in performance of 
a trust imposed by will, taking title 
in his name as executor, and after- 
ward in fraud on the trust conveyed 
the land to others, the absence of a 
successor to such executor as a par- 
ty to an action to set aside deeds 
brought against such purchasers and 
their successive grantees is not a fa- 
tal defect, on Gemurrer, when it is 
alleged that title was taken by such 
purchasers and their successors with 
full knowledge of the trust and of 
the fraud, as such purchasers be- 
came quasi trustees and successors 
to the executor so far as the land in 
question was concerned. Moton v. 
Dewell, 32 Ohio Cir-Ct. 35. (9) The 
representative of a trustee of a set- 


tlement, who died six weeks after 
the making of the settlement, is 
not a necessary party to a suit 


to recover the trust fund where 
such trustee did not have possession 
of any part of the trust funds, and 
is not chargeable with the defauit. 
Simes v. Eyre, 6 Hare 137, 31 Eng.Ch. 
137, 67 Reprint 1113. (10) Where a 
trustee transferred the trust property 
to defendant with the cestui’s con- 
sent, the original trustee’s adminis- 
trator is not a necessary party to a 
subsequent suit against defendant to 
enforce a trust. Sage Land & Im- 
provement Co. v. Ripley, 192 EF. 785. 
(11) The administrator of a deceased 
trustee is not a necessary party to a 
suit against his heirs to enforce the 
trust. Hallesy v. Jackson, 66 Ill. 139. 
(12) The executor of a will is not a 
necessary party to a suit against a 
devisee to enforce a trust created by 
the will. Powers v. Powers, 28 Wis. 
659. (13) Where lands held in trust 
are devised by the trustee to his ex- 
ecutor, to be sold and converted into 
personal property, in a suit against 
the executor and the purchaser to es- 
tablish the trust, the heirs of the 
trustee need not be made parties. 
Paulive “Hulton, 25 eMon ets 6.0 yee 
is not necessary to make the heirs of 
a deceased trustee parties to a bill 
in equity to enforce a trust, where 
the land in which it is claimed has 
been duly sold by the admiinistrator 
of his estate under license from the 
Hurd, 65 Me. 


probate court. Bates vy. 
180. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Property. A person to whom title to the trust prop- 
erty has been assigned or conveyed is a necessary 
party to a suit to enfor ce the trust against the prop- 
erty itself,*® unless the transfer or assignment was 
void on its face,*® was merely colorable “with intent 
to defraud,#" or was made after the institution of 
the suit;*S but he is not a necessary party to a suit 
to enforce a personal lability against the trustee, 
and compel him to account for the property trans- 
ferred,*® or to establish a trust in property other 
than that transferred to the transferee in question.®° 


[§ 963] b. Proper Parties—(1) In General. All 
persons who are legally or beneficially interested in 
the execution of a trust,®! including the beneficiaries 
or cestuis que trust,°? are proper parties to a suit 
relative to its enforcement. The secretary of the 
interior is not a proper party.°? 


Intervention. A person possessing the requisite 
interest may be allowed to intervene;°* but it is 
not error to deny a petition to intervene where it 
does not appear that the rights or remedies of pe- 
titioner can be affected by a judgment between the 
parties to the suit.°® 


45. U.S.—Roggenkamp v. Roggen- 54. 


kamp, 68 F. 605, 15 C.C.A. 600. 


TRUSTS 


Beck v. Staudt, 125 N.Y.S. 430, 


140 App.Div. 481; Miron v. Percheck, | 129. 
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[§ 964] (2) Complainants—(a) In General, As 
a general rule the proper complainant to bring a suit 
against a third person, relative to the trust, such 
as for the recovery of trust property, is the trus- 
tee,°® and not the cestui que trust,°’ except where 
the trustee neglects or refuses to act,°* or cannot 
sue on account of his own fraud or neglect of duty,®? 
or has acquired adverse interests, and is made a 
party defendant ;*° but as against the trustee or his 
executor the proper party complainant to enforce 
the trust is the cestui que trust®! or, after his death, 
his heirs®? or personal representative,°* accordingly 
as the property involved is real or personal property. 
A person who has no interest in the subject matter, 
or is not entitled to any relief in the premises,®* 
such as the executor or administrator of the dece- 
dent who created the trust,°> is not a proper party 
complainant to a suit to establish or enforce a trust. 


[§ 965] (b) Joinder or Representation. All per- 
sons may join in a suit to establish and enforce a 
trust who have similar interests, arising out of the 
same trust, and who are seeking the same relief,*® 


Ohio.—Gilbert v. Sutliff, 3 Ohio St. 


D.C.—Van Hook y. Frey, 13 App.D. 
Coy 433 


Kan.—Chicago, etce., 
Howler, 39 Pu i27, 55 Kant hi; 
v. Lindley, 23 Kan. 478. 


Mass.—Southwick v. Spevak, 147 N. 
E. 885, 252 Mass, 354. 


N.C.—McKethan v. 
N.C. 427. 


Or.—Watt v. Reeves, 173 P. 463, 89 
Or. 151. 


Pa.—Scott’s Est., 28 Pa.Co. 337. 


Eng.—Burt v. Dennet, 2 Bro.Ch. 225, 
29 Reprint 126; Copeland v. Willes, 
15 Wkly.Rep. 855; Lewin v. Allen, 
8 Wkly.Rep. 603. 


46. Flint v. Koplin, 207 P. 468, 
104 Or. 193. 


47. Shainwald v. Davids, 69 F. 687. 


48. Smith v. Davis, 27 P. 26, 90 
Cal25,25° Am;S:R- | 92: 


49. Pickens y. Jackson, 108 S.E. 
536, 152 Ga. 100; Chicago, etc., Bridge 
Covw. Howler 39) B.al2inn.bo ian. 175 
Tucker v. Weeks, 163 N.Y.S. 595, 177 
App.Div. 158; Norris v. Wright, 14 
Beav. 291, 51 Reprint 298. 


Bridge Co. v. 
Babb 


Murchison, 73 


50. Henyan v. Trevino, (Tex.Civ. 
App.) 137 S.W. 458. 
51. U.S.—Rogers _ v. Penobscot 


Min. Co., 154 F, 606, 83 C.C.A. 380. 


Ala.—Kelly v. Browning, 21 So. 
928, 113 Ala. 420 [mod on_ other 
grounds 27 So. 391, 124 Ala. 645]. 


N.Y.—Ludington v. Mercantile Nat. 
Bank, 74 N.E. 1119, 182 N.Y. 522; 
Burns v. Niagara, Lockport & Ontario 
Power Co., 130 N.Y.S. 54, 145 App.Div. 
280. 


Pa.—Kennedy v. McCloskey, 33 A. 
117; 170. Pa. 354. 


Tex.—Vercelli v. Provenzano, (Civ. 
App.) 28 S.W.(2d) 316. 


52. In re Finch’s Hstate, 262 P. 
34, 202 Cal. 612; Hayles v. Farmer, 
58 Ga. 324; Bulkley v. Staats, 31 Hun 
GW 2137 66 How: Pra 257+ i llive 
True, 80 N.W. 462, 104 Wis. 294. © 


53. Isaacs v. De Hon, 11 F.(2d) 
943. 


124 A. 127, 279 Pa. 456, 


[a] State. — Where property is 
held in trust for public purposes, the 
state may intervene in a suit to en- 
force the trust, for the purpose of as- 
serting on behalf of the public its 
rights and interest. Larkin v. Wi- 
koff, 725A. 98, 75 N.J.Miq. 462 {laff 
USA LS 4oa7 Tee I Gatos Onl) mduer Kane Vie 
Wikoff, 79 A. 365, 75 N.J.Eq. 462 [rev 
on other grounds 81 A. 365, 79 N.J.Eq. 
209). 


55. Curtis v. Lathrop, 
12 Colo. 169. 


56. Teal v. Pleasant Grove Local 
Union No. 204, Farmers’ Educational 
& Co-operative Union of America, 75 
So. 335, 200 Ala. 23; Forester v. Wer- 
ner, 191 S.W. 884, 174 Ky. 180; Gib- 
bons v. Gentry, 20 Mo. 468; New York 
Female Assoc. v. Beekman, 21 Barb. 
(N.Y.) 565. 


[a] Successor is proper party to 
sue former trustee.—Millspaugh v. 
eee 188 N.Y.S. 285, 196 App.Div. 
(adil 


57. Gibbons v. Gentry, 20 Mo. 468. 


58. Brun v. Mann, 151 F. 145, 80 
CYC.A. 513," 12) 0 R.AUN.S: (154; ) Bow- 
doin College v. Merritt, 54 F. 55; 
In re Rice’s Estate, 137 N.W. 778, 150 
Wis. 401 [mod sub nom. Cowie v. 
Strohmeyer, 136 N.W. 956, 150 Wis. 
401]. 


59. Le Gendre v. Goodridge, 19 A. 
543, 46 N.J.Eq. 419 [aff 23 A. 581, 48 
N.J.Eq. 308]. 


60. Webb v. Vermont Cent. R. 
9 F. 793, 20 Blatchf. 218. 


61. Ark.—Hendrix College. v. 
kansas Townsite Co., 108 S.W. 
85 Ark. 446. 


Cal.—Bettis v. Townsend, 61 Cal. 
333; Smer v. Duggan, 56 Cal. 257. 


Md.—Farmer vy. Farmer, 111 A. 464, 
137 Md. 69. 


Mo.—Culbertson v. Matson, 11 Mo. 
493; Griesel v. Jones, 99 S.W. 769, 
123 Mo.App. 45. 


Pe Pree tI Sy v. Veitch, (Ch.) 61 A. 
14. 


N.Y.—New York Female Assoc. v. 
Beekman, 21 Barb. 565. 


20 P. 250, 


Cor, 


Ar- 
514, 


Pa.—Tritt v. Crotzer, 13 Pa. 451. 


Va. s 
103 S.H.° 652, 127 Va. 475. 


[a] Contingent interest, (1) not 
being a mere possibility, will entitle 
an alleged cestui que trust to sue. 
Shaw v. Tackaberry, 29 Ont.L. 490, 
4 Ont.W.N. 1369, 24 Ont.W.N. 630, 5 
Ont.W.N. 255. (2) Under a trust 
agreement giving to plaintiffs a bene- 
ficial interest in corporate stock only 
after corporate debts had been paid, 
the beneficiaries had such an equita- 
ble interest as would warrant main- 
tenance by them of suit against the 
trustee to protect the property from 
his waste as against objection that 
their interestS were merely contin- 
gent. Hall v. M. B. O’Reilly Realty 
& Investment Co., 267 S.W. 407, 306 
Mo. 182. 


62. Costello v. Cunningham, 147 P. 
701, 16 Ariz. 447; Cushman v. Good- 
win, 50 A. 50, 95 Me. 353; Larrick v. 
Heathman, 231 S.W. 975, 288 Mo. 370. 


[a] Where there is ample personal 
property to pay decedent’s debts and 
the expenses of administering his es- 
tate without resort to realty, .the 
heirs, rather than the administrator, 
of the deceased cestui que trust are 
the proper plaintiffs in a suit against 
the trustee of a trust involving an 
interest in realty. Costello v. Cun- 
apeeei 147 P. 701, 16 Ariz. 447. 


In re Baylor’s Estate, 94 A. 
“43° 949 Pa. 5. 


64. McDuffie v. Montgomery, 128 


F. 105; Tarbert v. Rollins, (Md.) 100 
“A. 687; Quairoli v. Italian Beneficial 
Soc., 53 A: 622, 64 N.J.Eq. 205. 

65. 


Farmer v. Farmer, 111 A. 464, 
137 Md. 69; Griesel v. Jones, 99 S.W. 
769, 123 Mo.App. 45; Peck v. Smith, 
12'5, NES, 91 227) Noy. 228. 


66. U.S.—Allen v. Simons, 1 F.Cas. 
INOUE Zot ok CO Ute cree 


Alaska.—Holman v. 
Alaska 690. 


Cal.—Broder v. Conklin, 19 P. 513, 
CACM BSR 


Conn.—Ketchum vy. Packer, 
499, 65 Conn. 544. 


Ind.—Martin vy. Davis, 


Tjosevig, 6 


33 A. 


82 Ind. 38. 
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although their interests are not joint,*? and the join- 
der of a person without interest has been held not 


to be fatal;®® but persons whose 


confliet with each other may not join as complain- 
Where the cestuis que trust are numerous, 
a bill to compel the execution of the trust may be 
maintained by a part of them on behalf of themselves 
and all others interested, without joining such oth- 
ers;'° and, as against a third person, on the trus- 
tee’s neglect or refusal to act, some of the benefici- 


ants.®® 


Md.—Basshor Co. v. Carrington, 65 
A. 360, 104 Md. 606. 


Mass.—McGuire v. Devlin, 32 N.E. 
1028, 158 Mass. 63. 


Mich.—Henderson v. Sherman, 
N.W. 153, 47 Mich. 267. 


Mo.—Phillips v. Hardenburg, 80 S. 
W. 891, 181 Mo. 463; Shelton v. Harri- 
son, 167 S.W. 634, 182 Mo.App. 404. 


N.Y.—Mullin v. Mullin, 104 N.Y.S. 
geo, LO App Divs eb2is e390 UN. Civ. 
Proe. 357; Robinson vy. Smith, 3 Paige 
222, 24 Am.D. 212. 


Utah.—Territory v. 
* 646, 3 Utah 39. 


{a] Heirs and legal representa- 
tives of all the beneficiaries may join 
in one action to recover. the whole 
trust property, which consists part- 
ly of real and partly of personal prop- 
erty. Butler v. Lawson, 72 Mo. 227. 


[b] Assignee and administrator.— 
In a suit against a trustee to charge 
him with mismanagement of the trust, 
it is no objection to the bill that 
plaintiff sues as assignee of one, and 
as administrator of another, of the 


11 


Golding, 5 P. 


beneficiaries. Henderson vy. Sherman, 
11 N.W. 153, 47 Mich. 267. 
[ec] Josnt wrong.—The rights of 


different parties in trust property 
may be enforced in one suit, when 
they claim under a common source of 
title, and assert that a joint wrong, 
involving the trust property, has been 
done them by the trustee and his con- 
federate, against both of whom. they 
claim a remedy. Bunnel vy. Stoddard, 
4 F.Cas.No. 2,135. 


67. Watson v. National Life, etc., 
Co., 162 EF. 7, 88 C.C.A. 380; Daven-: 
port v. Prince, 41 F. 323. : 


[a] Cestuis que trust, (1) having 
separate interests, may join in a 
suit against the trustee, where their 
interests are similar in every re- 
spect, and arise out of the same trust, 
and they are seeking the same redress 
against the trustee for the same acts. 
Ketchum v. Packer, 33 A. 499, 65 
Conn, 544; Robinson v. Smith, 3 Paige 
(N.Y.) 222, 24 Am.D. 212. (2) Thus, 
where a trustee. mingles funds be- 
longing to his different beneficiaries 
and, with the aid of another, misap- 
propriates the same so mingled, it is 
proper for all the beneficiaries to 
unite in one action against the trus- 
tee. Fort v. Amos, 34 S.E. 150, 108 
Ga. 588. (3) So all the beneficiaries 
under a will are proper parties com- 

'plainant to a suit to enforce the trust, 

although some of them have no in- 
terest in part of the relief sought. 
Goodwin v. Goodwin, 69 Mo. 617. 


[b] Joinder of trustee and benefi- 
ciaries has been held (1) permissible 
(Teal v. Pleasant Grove Local Union 
No. 204, Farmers’ Educational & Co- 
operative Union of America, 75 So. 
335, 200 Ala. 23) (2) or not to require 
reversal (Roos v. Muth, 175 I1l.App. 
SLT): 


TRUSTS 


interests are in 


[c] Heirs and administrator are 
not improperly joined in a suit to de- 
clare and enforce a resulting trust 
arising after the death of decedent 
out of a transaction between the heirs 
and defendant and involving mort- 
gaged real property owned by dece- 
dent, where the estate is interested in 
having the trust declared and en- 
forced. O’Rourke v. Skellenger, 146 
P. 633, 169 Cal. 270. 


68. Teal v. Pleasant Grove Local 
Union No. 204, Farmers’ Educational 
& Co-operative Union of America, 75 
So. 335, 200 Ala. 23; Ward v. Funsten, 
10 S.E. 415, 86 Va. 359. 


69. Martin v. Davis, 82 Ind. 38; 
Atty.-Gen. v. Avon, 3 De G.J.&S. 637, 
68 Eng.Ch. 483, 46 Reprint 783; Grif- 
fith v. Vanheythuysen, 9 Hare 85, 41 
Eng.Ch. 85, 68 Reprint 425. 


[a] Contingent remaindermen of 
the legal estate cannot join with 
cestuis que trust for life as complain- 
ants in a suit to recover trust prop- 
erty. Rabb v. Flenniken, 7 S.E. 597, 
29 S.C. 278: 


70. U.S.—Watson v. National Life, 
CUC e OO.; fF LOR VE Hh ijn Oo JC. CLA, 238.0; 
See Cook v. Flagg, 255 F. 195 (dis- 
cussing the point). 


4 Sea v. Dougherty, 10 Ga. 
73. 


Minn.—Goncelier v. Foret, 4 Minn. 
13. . : 


N.J.—Larkin vy. Wikoff, 72 A. 98,,75 
N.J.Eiq.. 462’ [afé,.78 A. 1134, 77 N.J. 
Hq. 589]; Larkin v. Wikoff, 79 A. 365, 
75 N.J.Eq. 462 [rev on other grounds 
81, A. 365, 79, N.J; Eq. 209]. 


Ce eee v. Butler, 2) Barb.Ch. 
362. 

Ohio.—Moton y. Dewell, 32 Ohio 
Cin-Cty 35. 


Tex.—Tunstall v. Wormley, 54 Tex. 
476; Lochte v. Blum, 30 S.W. 925, 10 
Tex.Civ.App. 385. 


Va.—Reynolds v. Commonwealth 
Bank, 6 Gratt. (47 Va.) 174, 


Eng.—Milligan v. Mitchell, 3 Myl. 


&Cr. 72, 14 Eng.Ch. 72, 40 Reprint 
852. 
[a] Conduct of suit.—Where one 


of several cestuis que trust institutes 
a suit for relief in respect of a’ breach 
of trust, he is bound, in the conduct 
of the suit, to take care of the inter- 
ests of the others as well as of his 
own. Williams v. Powell, 2 Phil, 329, 
22 Eng.Ch. 329, 41 Reprint 970. 


71. Bowdoin College v. Merritt, 54 
F. 55; Martin vy. Gunnison, 27 Ohio 
CinCt, 113. 


72. U.S.—Nashua, ete., R. Corp. v. 
Boston, ete., R. Corp., 19 F: 804. 


Ala.—Howison y. Baird, 40 So. 94, 
145 Ala. 688. 


Cal.—Beckwith y. Sheldon, 97 P. 
867, 154 Cal. 393. 


Kan.—Madden v. Glathart, 224 P. 
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aries may sue without joining the others as parties, 
where the court can do justice to the parties before 
it without injury to the others.7? 


[§ 966] (3) Defendants—(a) In General. 
suit to enforce a trust, all persons interested or claim- 
ing an interest in the trust property or the result 
of the suit are proper parties defendant.7? 
other hand, a person who has no interest in the trust 
property, or in any of the objects of the suit, and 
against whom no relief is prayed, is not a proper 


In a 


On the 


910, 115 Kan. 796. 


Ky.—Board of Trustes of Hiseville 
Graded Common School Dist. v. Pal- 
more, 295 S.W. 415, 220 Ky. 441. 


Mass.—McGuire v. Devlin, 32 N.E. 
1028, 158 Mass. 63. 


Sal ects Gan v. Uhlein, (Ch.) 36 A. 
956. 4 ‘ 


N.Y.—Robinson v. Whitaker, 199 N. 
Y.S. 680, 205 App.Div. 286. 


Ohio.—Toper Bros. v. Bohn, 12 Ohio 
N.P.N.S. 177. 


Wis.—Harrigan v. Gilchrist, 99 N. 
W. 909, 121 Wis. 127. 


Eng.—Hardy v. Caley, 33 Beav. 365, 
55 Reprint 408; Young v. Waterpark, 
8 L.J.Ch. 214. 


Ont.—Struthers y. Lovell, 21 Ont. 
W.N. 315. 


[a] After death of sole trustee (1) 
his personal representative, who has 
the legal title to the personal property 
involved, is a proper party defendant. 
Smith) vv. (Cain, 65 SO.0S6i,. Lowe Ada 
174. (2) The widow of a trustee 
who has possession of the trust prop- 
erty is a proper party defendant toa 
suit to enforce the trust, in both her 
personal and representative capaci-' 


ties.” Roaeh’ v.>Caraffa, 25. P. 22,85. 
Cal. 436. 
[b] Subsequent encumbrancers of 


the trust property are proper but not 
necessary parties, subordinate in 
right and equity to the preéxisting 
trust impressed on the lands. Gray- 
ze¢ v. Lamkin, 24 So, 756, 120 Ala. 


[c] Sureties on an administrator’s 
bond are interested in, and proper 
parties to, a suit to charge the ad- 
ministrator as trustee by reason of 
his fraud and misconduct, as they 
will be liable to pay in case he does 
not. Diamond v. Connolly, 251 F. 234, 
163 C.C.A. 390 [rev on other grounds 
276 F. 87 (cert den 42 S.Ct. 169, 257 
U.S. 656, 66 L.Ed. 420, 39 S.Ct. 7, 
248 U.S. 561, 638 L.Hd. 422)). 


[dad] Subsequent motion or pleading 
to bring in parties.—(1) In an action 
of accounting to enforce the terms of 
a trust agreement in writing between 
plaintiff and defendant, under which 
lands were sold by the latter as agent 
and trustee, grantees of the land may 
be brought in as defendants by sup- 
plemental pleadings for the purpose 
of avoiding conveyances .made in 
fraud of plaintiff's rights. Chapman 
Vv. (Hughes, 66 P.- 982, 58 P..-298, 916, 
60, BP. 974) 61 BP. 76, 134, Cal. 6410.0 ¢2) 
However, where, in an action against 
a trustee for breach of trust in mak- 
ing an alleged wrongful sale of trust 
land, plaintiff knew the relation of the 
purchasers at the time he brought the 
suit, but did not make them parties, 
it was within the discretion of the 
court to deny his subsequent motion 
for an order making such purchasers 
parties defendant. Belding v. Arch- 
er, 42 S.E. 800, 181 N.C. 287. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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party defendant;"* and in an action against a trus- 
tee to obtain from him a conveyance of the legal 
estate, persons in possession of part of the property 
as tenants at will of the trustee are not proper de- 
fendants.74 It has been both affirmed?® and de- 
nied’® that the grantor or vendor is a proper party 
defendant to a suit to establish a resulting trust in 
real property. Where, in a suit by the cestui que 
trust against a third person, the trustee cannot prop- 
erly be joined as complainant, he is a proper party 
defendant."7 Cestuis que trust who refuse to join 
as complainants in a suit to enforce the trust,’® or 
who claim present interests opposed to those of 
plaintiff,’® should be made parties defendant therein. 


[§ 967] (b) Joinder. In a suit to declare and 
enforce a trust all parties who are entitled, or claim 
to be entitled, to the trust estate or to an interest 
therein,®° such as the trustee and subsequent purchas- 
ers and encumbrancers under him,*! are properly 
joined as defendants, Where there are several trus- 
tees who are all implicated in a common breach of 
trust, for which the cestui que trust seeks relief 
in equity, he may bring his suit against all of them, 
or against any one of them separately, at his elec- 
tion,®? and in case of the death of any of such trus- 
tees their personal representatives may be joined 
with the survivors as defendants,** or the surviving 
trustees may be proceeded against without joining 
the representatives of others implicated in the same 
breach of trust.8* Likewise, where one or more third 
persons have aided, abetted, or conspired with, a 
fraudulent trustee in committing a breach of trust, 
a suit may be brought against all or only part of 
the wrongdoers;** and, where the primary and im- 
portant subject matter of the suit is the preservation 


73. Harton v. Little, 57 So. 851, 176 ; 808; 


Ala. 267; Gravlee v. Lamkin, 24 So. 
756, 120 Ala. 210; Vandeford v. Stov- 
all, 23 So. 30, 117 Ala. 344; Shaffer v. 
Fetty, 4 S.E. 278, 30 W.Va. 248. 
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Walker v. Symonds, 3 Swanst. 
1, 19 Rev.Rep. 155, 36 Reprint 751. 
But see Hannahs v. Hammond, 19 N. 
Y.S. 883, 28 Abb.N.Cas. 317 (an action 
based on breaches of trust evidenced 
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and restoration of a trust fund which has been mal- 
administered, it is not necessary to the application 
of this rule that all of the defendants were jointly 
concerned in every act of wrong, where there were 
a series of acts contributing to plaintiff’s injury, and 
produced by the same fraudulent intent.** In a few 
jurisdictions, however, a third person who has tak- 
en a conveyance from the trustee with notice of the 
trust, or without consideration, must be joined with 
the trustee in a suit by the cestui que trust.67 An 
action of assumpsit for money had and received can- 
not be maintained against two trustees jointly, un- 
less there has been a joint. promise express or im- 
plied.8® Also, in an action at law to recover statu- 
tory damages from a trustee, it is improper to join 
as defendant a receiver of plaintiff’s property ap- 
pointed in supplementary proceedings where he is 
not jointly or severally liable on plaintiff’s claim 
and has no connection with the other defendants.®® 
Probate guardians of infant defendants should not be 
joined as defendants.°° 


[§ 968] 10. Process. Pertinent statutory provi- 
sions are to be followed in issuing and serving proc- 
ess In a suit or proceeding by a beneficiary against 
a trustee.°! In a suit to establish and enforce a 
trust in realty, service of process may be had on 
a nonresident by publication if the statute war- 
rants it,®? although the bill also prays for an ac- 
counting and for other relief.2? Under some stat- 
utes a suit in equity to enforce a trust may be begun 
by inserting the bill of complaint in a writ of at- 
tachment, and serving it on defendant.°* Where 
cestuis que trust assign their income in futuro the 
courts will not direct the payment of such income to 
the assignee until all the cestuis que trust have been 


Beav. 176, 29 Eng.Ch. 176, 49 Reprint 
1031; Kellaway v. Johnson, 5 Beav. 
319, 49 Reprint 601; Holmes v. Henty, 
10 Bligh N.S. 255, 6 Reprint 96, 4 
C1.&F. 100, 7 Reprint 38; Bateman v. 


74. Reynolds v. Lynch, 1 P. 893, 
64 Cal. 442. 


75. Ruhe y.. Ruhe, 77 A._797, 113 
Md. 595; Vaselenak v. Vaselenak, 16 
Alta.L.. 256. 


76. Vandeford v. Stovall, 23 So. 


30, 117 Ala. 344. 


77. Le Gendre v. Goodridge, 19 A. 
5438, 46 N.J.Eq. 419 [aff 23 A. 581, 
48 N.J.Eq. 308]; Burns v. Niagara, 
Lockport & Ontario Power Co., 130 
N.Y.S. 54, 145 App.Div. 280. 


78. Weaver v. Van Akin, 43 N.W. 
1081, 77 Mich. 588. 


79. Ostenton v. Carter County, 5 
Ky.L. 686, 12 Ky.Op. 464; Sears v. 
Hardy, 120 Mass. 524. 


eso. Jenkins v. Frink, 30 Cal. 586, 
89 Am.D. 134; Lippert v. Wright, 208 
P. 453, 71 Colo. 462. 


81. Broder v. Conklin, 19 P. 513, 
77 Cal. 330; Dodge v. Stevens, 94 N. 
aa PAUL 


g2. Hazard v. Durant, 19 F. 471; 
Heath v. Erie R. Co., 11 F.Cas.No. 
6,306, 8 Blatchf. 347; McGachen v. 
Daw, 15 Beav. 84, 51 Reprint 468; 
Perry v. Knott, 5 ’Beav. 293, 49 Re- 
print 590; Kellaway v. Johnson, 5 
Beav. 319, 49 Reprint 601; Wilson v. 
Moore, 1 Myl. &K.127, 7 ng.Ch. 127, 
39 Reprint 629; Wilkinson v. Parry, 
4 Russ. 272, 4 Eng. Ch. 272, 38 Reprint 


and accomplished by the official ac- 
tion of trustees should be against 
them all jointly, and not against one 
alone, they being liable to contribu- 
tion among themselves). 


83. Hazard v. Durant, 19 F. 471; 
King v. King, 45 Ga. 644; Sortore v. 
Scott,-6 Lans:/ (N.Y.) 271; 


84. Strong v. Strong, 18 Beav. 408, 
52 Reprint 161; Atty.-Gen. v. New- 
bury Corp., Coop. Pr.Cas.u Tap 47 Re- 
print 406. 


85. U.S.—Heath v. Erie R. Co., 11 
F.Cas.No. 6,306, 8 Blatchf. 347. 

Ala.—Saunders v. McDonough, 118 
So. 389, 218 Ala. 207. 

Ga.—Hickson v. Bryan, oy Ga. .392; 
Bigham v. Coleman, 71 Ga. 176. 

Ind. eens v. Douglas, (App.) 163 
N.E..10 

Bb i aNon eal v. 
838, 70 Kan. 267. 


Ky.—Stratton v. Stratton’s Adm’r, 
149 S.W. 900, 149 Ky. 4738. 


Mont.—Gassert v. Strong, 98 P. 497, 
38 Mont. 18. 


N.J.—Wilkinson y. Dodd, 3 A. 360, 
40 N.J.Hq. 123 [aff 9 A. 685, 42 N.J. 
Eq. 647]. 

N.Y.—Mann vy. Benedict, 62 N.Y.S. 
259, 47 App.Div. 178. 


Eng.—Atty.-Gen. v. 


Hood, 78 P. 


Leicester, 7 


Margerison, 6 Hare 499, 31 Eng.Ch. 
496, 67 Reprint 1260. 


[a] Legal representatives of two 
persons, conspiring to defraud the 
owners of the fund in the hands of 
one of them, are properly joined as 
defendants, in a petition by the bene- 
ficiaries for equitable relief. Fort v. 
Amos, 84 S.E. 150, 108 Ga. 588. 


86. Garner v. Harmony Mills, 6 
Abb.N.Cas, (N.Y.) 212, 45 N.Y.Super. 
148 [dism Garner v. Thorn, 56 How. 
PrvaNey,. 4527. 


87. Neal v. Beckley, 29 S.H. 249, 
51 S.C. 506. 


88. DeForest v. Parsons, 2 N.Y. 
Super. 148. 


83. Demuth v. New York Life Ins. 
Coie CO., 150 IN. YS 9811 65. App. 
iv. : 


90. Allen v. Stewart, 100 N.E. 1092, 
214 Mass. 109. 


91. In re McQuade, 142 N.Y.S. 493, 
157 App.Div. 344. 


92. Chicago, etc., Bridge Co. v. 
Anglo-American Packing, ete., Co., 46 
Bb 8450 VPorter “uand,s ete, Cosme: 
Baskin, 43 F. 323. 


93. Porter Land, etc., Co. v. Bas- 
kin, supra. 


94 Crane v. 
(Mass.) 542. 


Adams, 16 Gray 
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veited, or jurisdiction over them has been otherwise 


sequired: ve 


[§ 969] 11. 
Petition—(i) In General. 


95. Matter of Foster, 63 N.Y.S. 
1102, 30 Misc. 5738, 1 Mills Surr. 491. 


96. Pleading: 
Generally see Pleading 49 C.J. p 1. 
In action: 


Between trustee and third person 
in general see supra §§ 769, 770. 


For accounting see supra §§ 796- 
& 


In equity in general see Equity §§ 
374-669, 


97. See cases passim infra this and 
following sections. 


98. See Pleading §§ 132-196. 
99. See Equity §§ 389-452. 
1. Wells v. Wells, 41 So. 316, 116 


La. 1065. And see cases infra notes 
2-6. 
[a] Answers to interrogatories as 


part of pleading.—Where, in a peti- 
tory action instituted by certain heirs 
against a coheir holding title to lands 
derived from another coh¢ir, the 
ostensible owner on the _ records, 
plaintiffs propound interrogatories on 
facts and articles to the defendant, 
for the purpose of proving that de- 
fendant and his author held the title 
in trust under parol agreements for 
the benefit of the common father and 
mother and their heirs, and defendant 
answered under oath denying the al- 
leged trust agreement, the answers 
stand as part of the pleadings, and 
an exception of no cause of action 
may be properly sustained. Wells v. 
Wells, 41 So. 316, 116 La. 1065. 


' 2 Ga.—Pound v. Smith, 91 S.E. 
405, 146 Ga. 431. 


Iowa.—Claussen Vv. 
Greene 224. 


Kan.—Garten v. Trobridge, 104 P. 
1067, 80 Kan. 720. 


Md.—MclIntyre v. Smith, 141 A. 405, 
154 Md. 660; Clagett v. Hall, 9 Gill & 
a. 80. 


Lafrenz, 4 


Pa.—Griffiths v. Griffiths, 3 Pa.Dist. 
&Co. 798. 


Utah.—Rutan v. Huck, 83 P. 833, 30 
Utah 217. 


And see cases infra this note. 


{a] Bill, complaint, or petition 
held  sufficient.—(1) In general. 
Kuchler v. Greene, 163 F. 91; Am- 


mon-Stivers Min. Co. v. Great North- 
tern) Min. etc:., Co., 119 B. 377; Bene; 
dict v. Moore, 76 F. 472; French v. 
Woodruff, 54 P. 1015, 25 Colo. 3389; 
Jenkins v. Georgia Inv. Co., 100 S.E. 
635, 149 Ga. 475; Gardner v. Crockett, 
58 Ga. 603; Harris v. Tisereau, 52 Ga. 
153, 21 Am.R. 242; Walker v. Carter, 
270 S.W. 770, 208 Ky. 197; Weaver v. 
Van Akin, 43 N.W. 1081, 77 Mich. 588; 
Dreeland v. Pascoe, 102, Py Biel 39 
Mont. 290; Burnham v. Bennison, 236 
INEWis etao eee ie Niobe eZ 9s Heald v. 
Ross, (N.J.Ch.) 47 A. 575; Holmes v. 
Seaboard Portland Cement Co., 116 
N.Y.S. 524, 63 Misc. 82 [aff 119 N.Y.S. 
VAS ach34 > Appubivawe 9 Olly aCancen tive 
Young, 13) Sven io, Loss UNC. NGcss 
Schink v. Haynie, 2 Tenn. Ch.App. 571; 
Carleton v. Roberts, 1 Tex.Unrep. Cas. 
bea branch v, De Blane, (Tex.Civ, 
App.) 62 S.W. 134; O’Shaughnessy v. 


Pleading*®*—a, Bill, Complaint, or 
Except in so far as the 
peculiar nature of the subject matter gives rise to 
particular rules of pleading,®’ the general rules of 
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pleading,®® particularly those relating to equity 


pleadings,®°® apply, and in accordance with which 


a bill, complaint, 
and enforce a trust, to be sufficient, must fully and 
distinetly allege all facts which are essential to com- 
plainant’s cause of action, or to entitle him to the 
relief sought,? and this rule also applies in an action 


Brooks, 279 P. 591, 153 Wash. 247; 
Grant v. Eddy, 21 Grant Ch. (Ont.) 
568 [aff 21 Grant Ch. 45]. (2) For 
an accounting and enforcement of 
trust. Newport v. Hatton, 231 P. 987, 
195 Cal. 132; Pickens v. Jackson, 108 
S.E. 536, 152 Ga. 100; Carter v. Car- 
lisle, 104 S.BH. 422, 150 Ga. 577; Mer- 
rill v. Merrill, 10 N.W. 684, 53 Wis. 
522. (8) For a distribution of funds 
in the hands of the trustee. Nationai 
Bank of Commerce v. New York Bank, 
BAIN Doe tells Cet Oommen C4) menor 
a distribution of the income. Mc- 
Donald v. McDonald, 9 So. 195, 92 Ala. 
537; Boden v. Johnson, 47 S.W.(2d) 
155, 226 Mo.App. 787. (5) Fora per- 
sonal judgment against the trustee, 
and a lien therefor on land purchased 
by him with trust funds in the name 
of his wife. Orb v. Coapstick, 36 N.E. 
278, 136 Ind. 318. (6) “For appoint- 
ment of receivers to take charge of 
property of trust estate, with power 
to continue and conduct the business 
to which property was applied, and 
other relief. Elkton Electric Co. v. 
Perkins, 125 A. 851, 145 Md. 224 [cert 
den 45 S.Ct. 90, 266 U.S. 602, 69 L.Ed. 
462, and error dism 45 S.Ct. 124, 266 
U.S. 585, 69 L.Ed. 454]. (7) =For 
equitable relief, by delivery of se- 
ecurities withheld by trustee. Mc- 
Intyre v. Smith, 141 A. 405, 154 Md. 
660. (8) For equitable relief for 
interest in property received for com- 
mission in which plaintiff was to 
share. Spignul v. Blundon, 53 App. 
D.C. 29, 287 F. 1006. (9) For equita- 
ble relief for damages sustained by 
breach of the trust agreement. Win- 
gate v. Merris; 50 Cal.'105. (0) ( For 
removal of trustees and enforcement 
of trust. Seattle v. McDonald, 66 P. 
145, 26 Wash. 98. (11) To compel a 
conveyance of the trust property. 
McLemore vy. Carter, (Miss.) 7 So. 
357; Einsphar v. Wagner, 11 N.W. 
891, 12 Neb. 458; Arnot v. Hills, 78 
INMYE Sto 05. oo) MDISCI 895.) = 1Ch2 ie lomen= 
force trust and not for specific per- 
formance of contract. Crozier v. So- 
quel, 281 P. 698, 101 Cal.App. 402. 
(13) To enforce an executed volun- 
tary trust in personalty consisting of 
corporate stock which defendant pur- 
chased. Korompilos v. Tompras, (Mo. 
App.) 251 S.W. 80. (14) To enforce 
trust in favor of husband in property 
turned over to wife. Cram v. Cram, 
160 N.E. 337, 262 Mass. 509. (15) To 
have spendthrift trust declared void. 
Munford v. Peeples, 108 S.E. 454, 152 
Gan 3: (16) To impress trust 
against nonresident administrator as 
to land within court’s jurisdiction. 
Garland v. Higgins, 25 S.W.(2d) 583, 
160 Tenn. 381. (17) To make out a 
case for equitable relief against a 
deed given aS security. Van alee 
v. Chidester, 31 Mich. 207. (18 To 
recover property and set Aaa, sale, 
and for an accounting: for rents. 
McHale v. Murphy, 73 Ga. 141. (19) 
To recover the value of certain cer- 
tificates alleged to have been convert- 
ed by defendant as trustee. United 
Waterworks Co. v. Stone, 127 F. 587. 
(20) To set aside deeds and revest 
title in one plaintiff as trustee for 
benefit of all. Brooks v. Gretz, 145 
N.E. 96, 313) Dll. 290. (21) \Todstate 
a cause of action based on an express 
trust, and not a cause of action for 
specific performance of a contract. 


or petition in equity to establish 


Backus v. Backus, 175 N.W. 400, 207 
Mich. 690. 


{[b] ‘Sill, complaint, or vetition 
held insufficient.—-(1) In -zeneral. 
Speidel v. Henrici, 7 S.Ct. 610, 120 U. 
87 307; 80a a: VCL8= fant slo es eos ts 
American Locomotive Co. v. Histed, 
18 F.(2d) 652; Birmingham Trust & 
Savings Co. v. Cannon, 85 So. 768, 204 
Ala, 3365 Tracy: Vv... WMuir,90., BP. 8325 
151 Cal. 363, 121 Am.S.R. 117; Melvin 
v. Melvin, 97 P. 696, 8 Cal.App. 684; 
Campbell v. Powers, 28 N.E. 1062, 
Y39 ‘Til 228. [afl 37) TW App.) 3084s 
Mueller v. Mueller, 222 I1l.App. 435: 
Euler v. Schroeder, 76 A. 164, 112 Md. 
155; Wright v. Dame, 22 Pick. (Mass.) 
55; Wilkins v. Fitzhugh, 11 N.W. 814, 
48 Mich. 78; Gentry v. Low, 4 Nev. 99; 
Clarkson v. Mitchell, 3 E.D.Smith (N. 
Y.) 269; Hardman v. Ryan, 180 P. 142, 
106 Wash. 433. (2) As failing to 
state a cause of action and attempting 
to set up an express trust by parole. 
Crump v. Crump, 110 S.E. 225, 152 
Ga. 533; Wheeler v. Wheeler, 17 S.E. 
875, 139 Ga. 604. (3) \For an ac- 
counting and enforcement of trust. 
Baxter v. King, 274 P. 610, 96 Cal.App. 
415; Woolf v. Barnes, 93 N.Y.S. 219, 
46 Misc. 169 [rev on other grounds 
93 N.Y.S. 961, 104 App.Div. 620]. (4) 
For equitable relief against pledgees 
for an accounting of certain bonds. 
Dickinson v. Kempner, 193 F. 204. 
(5) Praying court to assume juris- 
diction of a trust created by deed, 
and to supervise, direct, and control 
the income and property thereof, and 
other relief. Elkton Electric Co. v. 
Perkins, 125 A. 851, 145 Md. 224 [cert 
den 45 S.Ct. 90, 266 U.S. 602, 69 L.Ed. 
462, and error dism 45 S.Ct. 124, 266 
U.S. 585, 69 L.Hd. 454]. (6) To de- 
clare that distributees under a will 
hold property received thereunder as 
trustees for plaintiff on the ground 
that plaintiff has been deprived of 
property to which she would have 
succeeded as heir by means of a false 
and forged will, established by per- 
jured testimony. Tracy v. Muir, 90 
P8382, 151) Call 363) 127 tama. 417. 
(7) To enforce a parol trust.- Brown 
v. Brown, 110 S.W. 831, 129 Ky. 138, 
33 Ky.L. 601. (8) To have a trust 
fund declared a lien on the estate of 
a deceased executrix, and to have the 
fund or its equivalent paid over. 
Burke v. Maguire, 98 P. 21, 154 Cal. 
456. (9) To recover an undivided 
interest in land, or a portion of the 
price, on the ground that the trustees 
of plaintiff's interest, appointed to 
make a sale, had failed in their duty. 
De Everett v. Crafts, (Tex.) 6 S.W. 
815. (10) To recover stock dividend 
on trust securities. Andrews  v. 
Wells-Dickey Trust Co., 203 N.W, 439, 
205 N.W. 65, 163 Minn. 35. (11) ‘“To 
show any equitable right of a child 
to part of income during its mother’s 
life. De Long v. Anheir’s Trustee, 215 
S.W. 189, 185 Ky. 487. 


[ec] Trust to sell land for a price 
satisfactory to the parties, under 
plaintiff's supervision, cannot be en- 
forced where the complaint fails to 
allege an opportunity had ever oc- 
curred to sell for a satisfactory price, 
or that plaintiffs had ever exercised 
their supervision and control with 
a view to effect a sale. Schultz v. 
McLean, (Cal.) 25) P. 427. 


*By HENRY H. SKYLES (§$ 969-983). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of contract,*® an action at law against the trustee for 
trust funds,* an action to trace the trust funds into 
the hands of a third person,° or on a bill or petition 
General rules of pleading also 
apply with regard to naming the parties to the suit,* 
alleging the appointment and qualification of the 
trustee,®> and his relation to the subject matter;? 
with regard to the construction most unfavorable to 
complainant being given to the allegations in the 


by a trust creditor.® 


[d] Compelling transfer of simi- 
lar property.—Where it is sought to 
enforce an involuntary trust by com- 
pelling a transfer from the trustee of 
Similar property in lieu of that which 
has passed out of control of the trus- 
tee, it must be alleged that defendant 
is in a position to make such delivery. 
Gaeean v. Hayes, 170 P. 616, 175 

al. 2 


[fe] Ownership.—An allegation in 
a complaint, in proceedings to estab- 
lish a trust, that grantors were in 
possession of the land conveyed when 
the deed was executed and delivered, 
and thereafter, is a sufficient allega- 
tion of ownership by grantors when 
the deed was made. Hanson  v. 
Svarverud, 120 N.W. 550, 18 N.D. 550. 


{f] Under statute of uses and 
trusts.—A pleading sufficient to with- 
stand demurrer under the statute of 
frauds is sufficient under the statute 
of uses and trusts. Purcell v. Corder, 
124 P. 457, 33 Okl. 68. 


[g] Improper allegations.—In a 
suit by corporations to have defend- 
ants declared trustees of certain min- 
ing claims for the benefit of plain- 
tiffs by reason of defendants’ failure 
to carry out their contract to sell 
plaintiffs’ property conveyed to de- 
fendants for that purpose, a para- 
graph in the complaint alleging that 
C, to facilitate the sale, advanced 
sums of money to plaintiffs, has no 
place in the complaint, since, if C 
had any grounds for relief, it was 
against plaintiffs. Nevada Mining 
& Exploration Co. v. Rae, 218 P. 89, 
223 P. 825, 47 Nev. 173. 


3. Reed v. Reed, (Cal.) 172 P. 600; 
Walpole v. Quirk, 9 N.E. 9, 143 Mass. 
72; Martin v. Gunnison, 27 Ohio Cir. 
Cr als: 


[a] TIllustrations.—(1) A cause of 
action ex contractu is stated in a 
petition which avers that plaintiff is 
the owner of a one-half interest in 
one hundred shares of stock held in 
trust, and that the trustee had con- 
verted the same to his own _ use. 
Martin v. Gunnison, 27 Ohio Cir.Ct. 
113. (2) If the intention of plaintiff 
who sues an executrix on a cause of 
action for money on an implied con- 
tract with decedent is to charge 
executrix as trustee of specific prop- 
erty, the complaint should contain 
allegations showing that she had 
come into possession of the property, 
and that it was charged with a trust. 
Reed v. Reed, 172 P. 600, 178 Cal. 187. 
(3) An action of contract, to énforce 
a trust contained in a mortgage, 
against a purchaser at a sale under 
the power contained in the mortgage, 
cannot be maintained where the 
special allegations in the declaration 
are obscure and inconsistent, and do 
not clearly show whether defendant 
was a purchaser at the sale under 
“the power, or an assignee of the mort- 
gagee, the sale having been aban- 
doned. Walpole v. Quirk, 9 N.E. 9, 
143 Mass. 72. (4) So in an action of 
contract by a cestui que trust against 
an executor to establish and recover 
a trust fund, a declaration alleging 
that the trust fund was deposited 
by the testatrix on parol declarations, 
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averments,?? or 
fense.1# 


communicated to plaintiff, that it was 
to be held in trust for plaintiff till 
testatrix’s death, and then paid over 
to plaintiff, is insufficient, since it 
fails to name a trustee, or show that 
defendant had any control over the 
fund. Taft v. Stow, 45 N.E. 752, 167 
Mass. 3638. 


4. Stratton v. Tarpenning, 50 N. 
W. 92, 40 Neb. 587; Freeman v. Pen- 
nock, 1 Watts (Pa.) 405 note, 3 Penr.& 
W. 317 note. 


[a] Pleading held insufficient.— 
In an action at law against a trus- 
tee for interest and profits derived 
from depositing in a bank, in his own 
name, money intrusted to him for 
safekeeping, the petition does not 
state a cause of action where it fails 
to allege what interest or profit de- 
fendant received. Stratton v. Tar- 
penning, 59 N.W. 92, 40 Neb. 587. 


5. Reserve Loan Life Ins. Co. v. 
Dulin, 135 N.E. 590, 82 Ind.App. 630. 


[a] Allegations held sufficient.— 
Where a cestui que trust claims that 
it is able to trace trust funds into a 
loan which has been collected by the 
receiver for an insolvent trustee, and 
that, having traced the funds, it is 
entitled to the proceeds of the loan 
which the receiver has collected, an 
averment that the fund is appropriat- 
ed to the trustee’s own use and com- 
mingled with its own funds, and that 
it was entered on its general ledger 
as a part of the gross assets, and that 
it was included in the gross assets 
at the time of the receiver’s appoint- 
ment, is sufficient to trace the fund in- 
to the hands of the receiver as the 
proceeds of the loan in which it was 
invested, or in any form in which it 
could be identified. Reserve Loan 
Life Ins. Co. v. Dulin, 135 N.E. 590, 
82 Ind.App. 630. 


6. Veck v. Holt, 9 S.W. 743, 71 
Tex. 715; Washington Nat. Bldg., 
etc., Assoc. v. Buser, 57 S.E. 40, 61 
W.Va. 590. 


[a] Bill or petition held sufficient. 
—(1) A bill by a trust creditor, 
against the debtor and trustees, to 
ascertain the amount of his debt and 
to have the real estate conveyed sold 
to satisfy the same, which alleges 
that the debtor disputes the amount 
of his debt, and that by reason there- 
of the trustee refused to act, is good 
on demurrer. Washington Nat. Bldg., 
etc., Assoc. v. Pifer, 57 S.E.. 270, 62 
W.Va. 105; Washington Nat. Bldg., 
etc., Assoc. v. Daniels, 57 S.H. 1111, 
62 W.Va. 91; Washington Nat. Bldg., 
ete., Assoc... v. -Conley, .57._S.E. 270, 
62 W.Va. 65; Washington Nat. Bldg., 
etc., Assoc. v. Buser, 57 S.E. 40, 61 W. 
Va. 590. (2) *A petition by the ad- 
ministrator of a creditor against the 
trustee in a deed of trust, alleging 
that defendant, with knowledge of 
the trust, sold the trust property, 
which the purchaser conveyed to 
Mexico; but, the debtor being in- 
solvent, the estate was damaged to 
the amount of the notes held by them 
and secured by the trust deed; and 
that plaintiff was the creditor’s ad- 
ministrator; is good on demurrer, as 
from it plaintiff’s title to the notes, 


Proper and necessary allegations. 
present a case for equity jurisdiction on the ground 


[65 C.J.] 1037 


bill, complaint, or petition,'® and as to its being in- 
sufficient if it shows on its face that complainant 
does not come into court with clean hands,*? or dis- 
closes an adequate remedy at law;1? and as to the 
pleading not being rendered bad because of needless 


failure to allege matters of de- 


In order to 


and the fact that they are unpaid, 
and of defendant’s liability for the 
value of the property, sufficiently ap- 


pear. Veck v. Holt, 9 S.W. 743, 71 
Tex. 715. 
7. Wood v. Ostram, 29 Ind. 177. 
[a] Thus where, in a complaint to 


enforce a trust by the executors and 
devisees under a will, some of them 
are expressly named as plaintiffs, and 
reference is made to a copy of the 


, will annexed for the names of the oth- 


ers, and it is alleged that the suit 
is prosecuted by all of them, an ob- 
jection that plaintiffs are not named 
is not tenable. Wood v. Ostram, 29 
Ind. 177. 


8. Windsor v. Barnett, 207 N.W. 
362, 201 Iowa 1226. 


[a] As conclusion.—An allegation 
that plaintiffs are the duly and legal- 
ly appointed and qualified trustees of 
a named trust estate is an all-suffi- 
cient allegation of representative 
capacity, and cannot be questioned on 
motion. Windsor v. Barnett, 207 N. 
W. 362, 201 Iowa 1226. 


9. Fisher v. Johnson, 152 N.Y.S. 
944, 90 Misc. 46. And see generally 
Equity § 419. 


_ [a] Complaint against trustee as 
individual and demanding relief rela- 
tive to the trust from him personally, 
is insufficient. Fisher v. Johnson, 152 
N.Y.S. 944, 90 Misc. 46. 


10. Lewis v. Mohr, 11 So. 765, 97 
Ala. 366; Smith v. Manning, 116 S.E. 
813, 155 Ga. 209. : 


Construction of pleadings in gen- 
verte Equity § 426; Pleading §§ 


11. Barrell v. Hanrick, 42 Ala. 60. 


12. Rankin v. Wheeler, 114 So. 913, 
217 Ala. 112. 


13. Apgar v. Connell, 140 N.Y.S. 
705, 79 Misc. 531 [rev on other 
grounds 145 N.Y.S. 1079, 160 App.Div. 
743); Merrill v. Merrill, 10 N.W. 684, 
53 Wis. 522. 


[a] Exaggerations.—Where the 
complaint of a disinherited daughter, 
who was entitled to take under a fam- 
ily agreement suppressing the will, 
stated a good cause of action for the 
impressment of a trust, exaggerated 
and unsupported statements of fraud 
in procuring the agreement will be 
disregarded. Apgar v. Connell, 140 
N.Y.S. 705, 79 Mise. 531 [rev on other 
ues 145 N.Y.S. 1079, 160 App.Div. 


14. Boaz v. Ferrell, (Tex.Civ.App.) 
152 S.W. 200. : 


{a] Thus a petition, in an action 
by sureties on a tax collector’s bond 
to the state, after payment to the 
state and subrogation to the rights 
of the state, as against a county to 
which the tax money in the hands of 
the collector as a trust fund has been 
paid, cannot be held insufficient be- 
cause it does not state the county’s 
want of notice, since such want of 
notice is a matter of defense. Boaz 
peer el, (Tex.Civ.App.) 152 S.w. 
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of trust, the bill, complaint, or petition must set 
out a case of trust,!® or pray for relief for that 
eause;'® and it may be sufficient, although the re- 
lief to which complainant is entitled may be different 
Where the alleged trust is 
apparently a stale one, it must allege facts showing 
But a bill or complaint 
to enforce a testamentary trust and compel a trans- 
fer of trust property. to the cestui que trust need 
not allege a decree admitting the will to probate,t® 
or that the estate has been settled in the probate 
In a suit to recover a specific trust fund 
the complaint must allege that the trust property, 
either in its original or its substituted form, was 
traceable into the estate or hands from which it is 
sought to be recovered ;?! but in a suit to compel a 
trustee to deliver certain specified property to the 
cestui que trust, it is not necessary to allege the 


from that demanded.17 


an excuse for the delay.1§ 


court.”° 


15. Claussen v. Lafrenz, 4 Greene 
(Iowa) 224. 


Allegations as to creation and exist- 
ence of trust in general see infra § 
970. 


16. Claussen v. Lafrenz, 4 Greene 
(Iowa) 224; Lederer v. Lincoln Un- 
ion Sav. Bank, 71 N.W. 954, 52 Neb. 
133. And see cases supra note 2. 


[a] Allegations held sufficient.— 
A petition which states facts showing 
that plaintiff is the equitable owner 
of a judgment in favor of another, 
and asking that a trust be declared, 
states a case for equitable relief. 
Lederer v. Lincoln Union Sav. Bank, 
71 N.W. 954, 52 Neb. 133. 


17. Walton vy. Stewart, 16 N.Y.S. 
38 [aff 30 N.E. 68, 129 N.Y. 667]; Dial 
Vela ai ex. ED 29. 


18. Felix v. Patrick, 12 S/Ct. 862, 
145 U:S. 327, 86 L.Ed. 719 [aff 36 F. 
457]; Kleinclaus v. Dutard, 81 P. 516, 
147 Cal. 245; Baxter v. King, 274 P. 
610, 96 Cal.App. 415; Martin v. Mar- 
tin, (Del.Ch.) 74 A. 864. 


[a] Cestui que trust should set 
forth in his bill, specifically, what 
were the impediments to an earlier 
prosecution of his claim; how he 
came to be so long ignorant of his 
rights, and the means used by defend- 
ant fraudulently to keep him in ig- 
norance, and how and when he first 
came to a knowledge of his rights. 
Badger v. Badger, 2 Wall. (U.S.) 87, 
17 L.Ed. 836; Martin v. Martin, (Del. 
Ch.) 74 A. 864. 


[b] Laches.—A bill to establish a 
trust in land does not show complain- 
ant guilty of laches barring relief in 
the absence of any allegation showing 
actual knowledge on the part of com- 
plainant of facts affecting her right. 
Sadowski v. Rykaczewski, 138 A. 619, 
15 Del.Ch. 363. 


19. Elizalde v. Elizalde, 66 P. 369, 
70 P. 861, 137 Cal. 634. 


20. Weaver v. Van Akin, 43 N.W. 
1081, 77 Mich. 588. 


21. McGrath v. Carroll, 42 P. 466, 
110 Cal. 79; Roncelli v. Fugazi, 186 
P. 3738, 44 Cal.App. 249; Rice v. Webb, 
105 So. 854, 141 Miss. 66; Jaffe v. 
Weld, 116 N.E. 78, 220 N.Y. 4438. 


[a] Bill to recover trust funds de- 
posited in bank and paid out on check 
of depositor to bank for third person 
must allege that deposit was a spe- 
eial one, or that specific trust funds 
actually deposited were paid in kind 
to the person against whom bill was 
sought to be maintained. Rice v. 
Webb, 105 So. 854, 141 Miss. 66. 


‘ 


. TRUSTS 


value thereof.?? 


22. Kinard v. Jordan, 101 P. 696, 
10 Cal.App. 219 (holding that, in an 
action to compel defendants, as trus- 
tees under a constructive trust, to de- 
liver to plaintiff, the equitable owner, 
certain shares of stock, the com- 
plaint need not allege the value of the 
stock). 


23. Crandell v. Crandell, 199 N.Y. 
S. 289, 205 App.Div. 105. 


24. U.S.—Reed v. Munn, 148 F. 737, 
80 C.C.A. 215 [cert den 28 S.Ct..255, 
207 U.S. 588, 52 L.Ed. 353]. 


Ala.—Atkins v. Stacy-Nolan Home 
Bldg. Co., 115 So. 153; Lewis v. Mohr, 
11 So. 765, 97 Ala. 366. 


Cal.—Warnock v. Harlow, 31 P. 166, 
96 Cal. 298, 31 Am.S.R. 209. 


Colo.—De Mares v. Gilpin, 
568, 15 Colo. 76. 


Ill.—Coryell v. Klehm, 41 N.E. 864, 
157 All A462; 


Ind.—Orb v. Coapstick, 36 N.E. 278, 
136° Ind. 313, 


Mass.—Molony v. Rourke, 100 Mass. 
190. 


Pa.—Custis v. 
303 Pa. 267. 


Tex.—Sullivan v. Fant, 110 S.W. 
507, 51 Tex.Civ.App. 6. 


Vt.—Waterman v. Cochran, 12 Vt. 
699. 


[a] Allegations held sufficient to 
show that: (1) Complainant was en- 
titled to conveyance of one-half in- 
terest in lease assigned to defend- 
ant, if defendant had notice of com- 
plainant’s equities and there were no 
intervening equities. Custis v. Ser- 
rill;;154 A. 487, 303 Pa. 267. (2) Pur- 
chasers of trust property at vendor’s 
lien foreclosure sale were not inno- 
cent purchasers for value. Phillips 
yee Ae (Tex.Civ.App.). 280 S.W. 
228. 


[b] Allegations held insufficient to 
charge such knowledge on the part of 
a purchaser as would make him other 
than a purchaser for value. Huntoon 
v. Southern Trust & Commerce Bank, 
290 BP: 86, 107 Cal.App. 121. 


[c] Complaint to impeach convey- 
ance by trustee and recover the prop- 
erty is demurrable if it does not al- 
lege that defendants, who derived ti- 
tle from the trustee, were not bona 
fide purchasers without notice of 
plaintiff’s claim. De Mares y. Gilpin, 
24 BP. 568,.15 Colo. 76: 


{d] In absence of averment of no- 
tice it will be assumed on demurrer 
to a complaint against a remote gran- 


24 P. 


Serrill, 154 A. 487, 


As against purchaser from trustee. 
impress the trust upon, or recover, the property, in 
the hands of a purchaser thereof from the trustee, 
complainant must allege that such purchaser had 
notice of the trust at the time of his purchase,** and 
must allege facts showing the trust character of the 
fund or property,?® that it was disposed of in vio- 
lation of the trust,?® and that it passed into the 
hands of defendant, either in its original or substi- 
tuted form, under circumstances that entitle com- 
plainant to follow and reclaun it.?7 
of fraud or mistake is not essential to charge the pur- 
chaser with a trust,?® and, on. the other hand, where 


[§ 969 


A complaint against a trustee, who 


is to receive and pay over money, for an installment 
thereof, must allege that the trustee has received 
such installment.?* 


In a suit to 


An allegation 


tee of the trustee to enforce a con- 
structive trust that intermediate 
grantees under whom defendant held 
were purchasers for value without 
notice. Atkins v. Stacy-Nolan Home 
Bldg: Co.,-115 Sot 153,217 Ala. F67- 


25. See infra § 970. 


26. Havana Cent. R. Co. v. Knick- 
erbocker Trust Co., 92 N.EH.- 12, 198 
NY. 422, .R-A:1915B 720. 


Allegations as to violation of trust 
in general see infra § 974. 


27. U.S.—U. S. v. Bitter Root De- 
velopment Co., 26 S.Ct. 318, 200 U.S. 
451, 50 L.Ed. 550 [aff 133 F. 274, 66 
C.GVAS 652). 


Colo.—Hopkins v. Burr, 52 P. 670, 
24 Colo. 502, 65 Am.S.R,. 238. 


Conn.—Mathewson y. Wakelee, 
A. 93, 83 Conn. 75. 


Mass.—Howard v. Fay, 138 Mass. 


N.Y.—Liebmann y. Liebmann Bros. 
Co., 82 N.Y.S. 406, 84 Hun 3861. 


Tex.—McLaughlin y. Carter, 37 S. 
W. 666, 13 Tex.Civ.App. 694. 


[a] Allegations held insufficient.— 
(1) An allegation that defendant’s 
ancestor held the property in trust 
seven years before his death is not 
equivalent to an averment that he 
held it when he died, or that it went 
into his estate. Mathewson vy. Wake- 
lee, 75 A. 98, 88 Conn. 75. (2) On an 
application to compel a receiver to 
pay petitioner the proceeds of goods 
consigned by the petitioner to the in- 
solvent, an affidavit that the goods 
turned over to the receiver were in 
part purchased with the proceeds of 
the petitioner’s goods is insufficient, 
where it does not state the amount, 
since, conceding the right to follow 
the proceeds of the property to its 
fullest extent, the burden is on peti- 
tioner affirmatively to trace the pro- 
ceeds into the hands of the receiver. 
Liebmann v. Liebmann Bros. Co., 32 
N.Y.S. 406, 84 Hun 361, 


[b] Specification of property.— 
Where plaintiff seeks in equity to 
avail himself of a fund which has 
been swollen by the addition of trust 
funds of which he is the equitable 
owner, he must specify in his bill the 
property that he seeks to identify 


75 


with the trust fund. Howard vy. Fay, 


138 Mass. 104. 


Right to follow trust property or 
proceeds see supra §§ 888-924, 


28. Sullivan v- Fant, 110 S.w. 507, 
51 Tex.Civ.App. 6. 


[a] It is emough to allege and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the trustee is empowered to sell, an allegation of 
panes of the trust, on the part of the purchas- 
‘, does not eharge him with fraud.?° 


in 970| (2) Allegations as to Creation and Ex- 
—(a) In General. 
plaint, or petition, as in other civil actions,*+ must 
also allege, with certainty and distinctness, all the 
essential facts relied upon to show the creation and 
existence of the trust,®* and the character and terms 


istence of Trust®° 


prove the understanding and the facts 
on which the grantee received the 
conveyanee, Sullivan v. Fant, 110 S. 
W. 507, 51 Tex.Civ.App. 6. 


29. Huntoon v. Southern Trust & 
Commerce Bank, 290 P. 86, 107 Cal. 
App. 121. 


[a] Thus, where the trustee is em- 
powered to sell, allegations that the 
purchasers took with Knowledge of 
the contents of the trust deed and 
letter of instructions to the trustee 
and that the trust deed was made 
without consideration do not charge 
fraud. Huntoon vy. Southern Trust & 
Commerce Bank, 290 P. 86, 107 Cal. 
App, 121. 


30. As to: 
Constructive trusts see infra § 973. 
Resulting trusts see infra § 972. 


Creation and existence of trust in 
general see supra §§ 21-238. 


31. Swenson vy. Swenson, 97 N.W. 
845, 17 S.D. 558. And see generally 
Equity §§ 405-416; Pleading § 140. 


[a] Under statute providing that 
the complaint in all civil actions in 
courts of record Shall contain a plain 
statement of the facts constituting a 
eause of action, and declaring that 
the allegations of all pleadings 
shall be liberally construed, the facts 
relied on to show the _ creation 
of a trust in favor of plaintiff need 
not be more distinctly alleged in the 
complaint than the facts relied on in 
other civil actions. Swenson v. Swen- 
son, 97 N.W. 845, 17 S.D. 558. 


32. U.S.—Savings & Loan Soc. v. 
Davidson, 97 F. 696, 38 C.C.A. 365 [aff 
80 F. 54]. 


Ala.—MeMillan v. McMillan, 119 So. 
676, 218 Ala. 559; Brindley v. Brind- 
ley, 712 So. 497, 197 Ala. 221. 


Cal.—Colver v. W. B. Scarborough 
Co., 238 P. 1096, 73 Cal.App. 421. 


Iowa.—Benedict v. Hall, 207 N.W. 
606, 201 Iowa 488; Brace v. Reid, 3 
Greene 422. 


Ky.—Steele v. Crawford, 248 S.W. 
197, 197 Ky. 798. 


Neb.—Leyda_ v. 
642, 77 Neb. 695. 


Or.—Gray v. ecosehdt 4 P.(2d) 625, 
138 Or. 274. 


Pa.—Griffiths v. Griffiths, 3 Pa.Dist. 
&Co. 798. 


Tex.—Murphy-Bolanz Land & Tat 
Co. v. McKibben, (Civ.App.) 221 S.W. 
650 [aff (Commn. App.) 236 S.W. 78]. 


Passmore, 


Reavis, 110 N.W. 


Va.—Russell’s Ex’rs v. 
103 S.E. 652, 127 Va. 475. 


And see cases infra this note. 


[a] Allegations held sufficient to: 
(1) Show the creation and existence 
of a trust in general. Alaska North- 
ern R. Co. v. Alaska Cent. R. Co., 5 
Alaska 304; Booth v. Oakland Sav. 
Bank, 54 P. 370, 122 Cal. 19; Bassick 
Min. Co. v. Davis, phe 7, 294, 11 Colo. 
130; Chadwick v. Chadwick, 26 N.W. 
288, 59 Mich. 87; Harris Banking Co. 
v. Miller, 89 S.W. 629, 190 Mo. 640, 
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The bill, com- 


1 L.R.A.N.S. 790; Muller v. Buyck, 30 
P. 386, 12 Mont. 354; Dow v. Jewell, 
18 N.H. 340, 45 Am.D. 371; McLaurin 
v. Fairly, 59 N.C. 375; Coleman v. 
McKee, 54 A. 374, 24 R.I. 596; Swen- 
son v. ‘Swenson, 97 N.W. 845, 17 S.D. 
558; Farmers’, etc., Bank v. Kimball 
Milling Co., 47 N.W. 402, 1 S.D. 388, 36 
Am.S.R. 739; Waschman v. Wetter- 
man, (Tex.Civ.App.) 14 S.W.(2d) 886; 
Frank v. Gaffney, (Tex.Civ.App.) 2 
S.W.(2d) 885. (2) To allege an ex- 
press voluntary trust arising out of 
the confidential relations existing be- 
tween the parties. Varrois v. Gom- 
met, 185 P. 1001, 43 Cal.App. 756. (3) 
Show a parol trust in personalty. 
City Bank & Trust Co. v. Gardner, 
(Ala.) 142 So. 535; Russell’s Hx’rs 
Sea tak 103 S.E. 652, 127 Va. 
475. 


[b] Allegations held insufficient: 
(1) To show the creation and exist- 
ence of a trust in general. Young v. 
Mercantile Trust Co., 145 F. 39, 75 C. 
C.A. 264 [aff 140 F. 61]; Becker v. 
Schwerdtle, 74 P. 1029, 141 Cal. 386; 
Mound City Land, ete, Assoc v. 
Slauson, 4 P. 396, 65 Cal. 425; Colver 
v. W. B. Searborough Co., 238 P. 1096, 
73 Cal.App. 421; Drake v. Drake, 129 
S.E.. 6385, 161 Ga. 87; Wood v. Rice, 
85 S.E. 838, 143 Ga. 647; Lively v. 
McCrary, 82 S.E. 545, 142 Ga. 201; 
Malone v. McVey, 59 Ind. 392; Pear- 
son v. East, 36 Ind. 27; Campbell v. 
Brown, 129 Mass. 23; Baker v. Jami- 
son, 55 N.W. 749, 54 Minn. 17; Gates 
Hotel Co. v. C. R. H. Davis Real Es- 
tate ‘Co., (Mo.) 52 S.W.(2d) 1011; 
Hood v. Nicholson, 38 S.W. 1095, 137 
Mo. 400; Marvel v. Stone, 38 N.Y.S. 
698, 3 App.Div. 413; Fischer v. Boech- 
er, 17 N-Y.S. 814; Hutchinson v. Den- 
nis, 32 Pa.Co. 642; Coward v. Jones, 
L6G) S:B 96j016%S:C. 91185 4 Sordan vv. 
Abney, 78 S.W. 486, 97 Tex. 296. (2) 
As being ambiguous and without suf- 
ficient facts. Johnson v. National 
Surety Co., 5 P.(2d) 39, 118 Cal.App. 
227. (3) To establish a trust in an 
oil and gas lease (Williams v. Hinck- 
ley, 293 P. 644, 109 Cal.App. 574), (4) 
or ina town lot patent (Citizens Trad- 
ing: Co..vicBass, 120) B. 10954 30°Ok1. 
747). (5), Dow impress »a--trust.on 
property, conveyed under duress in 
settlement of a criminal warrant 
against the grantor, but not alleging 
the grantor’s innocence. Head v. 
Head, 136 S.E. 902, 163 Ga. 578. 


{c] Happening of contingency.— 
Where a father of bastard children 
had promised their mother to pro- 
vide for them out of his estate, and 
conveyed his property to his brother 
with an understanding that the broth- 
er, in case of the grantor’s sudden or 
violent death, was to take care of the 
children, if the conveyance be consid- 
ered a trust, it became effective 
only in case of the sudden or violent 
death of the grantor and a petition in 
an action against the grantee for fail- 
ure to carry out the trust, which did 
not allege that testator died Such a 
death, was demurrable. Steele v. 
Crawford, 248 S.W. 197, 197 Ky. 798. 


[d] Deposit of money.—A petition 
alleging that plaintiff deposited her 
money with defendants as trustees to 
invest and reinvest it for her, and 
seeking damages for a misapplication 
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thereof ;** and, if the facts alleged are sufficient for 
this purpose, it is immaterial that the existence of a 
trust or fiduciary relation is not directly alleged.** 
On the other hand, where the facts are such as usu- 
ally give rise to a trust, a bill in denial of such trust 
should allege with definiteness and particularity that 
no trust was intended.?° 
the name of a mere volunteer, 
must allege a declaration of the trust in his favor;°* 


A bill to enforce a trust in 
and for his benefit, 


of a part of the funds, need not al- 
lege that any specified amount was 
deposited. Murphy-Bolanz Land & 
Loan Co. v. McKibben, (Tex.Civ. 
App.) 221 S.W. 650 [aff (Commn.App.) 
236 S.W. 78]. 


{e] Joint agreement.—A complaint 
alleging that defendants jointly 
agreed that each should hold in trust 
for plaintiff shares of stock, until the 
dividends should.amount to the price 
of the shares, and that one defendant 
sold such shares to his codefendant, 
states a cause of action for obtain- 
ing a judicial determination as to the 
existence of a trust, although not 
sufficient to call for a specific ac- 
count. Magauran vy. Tiffany, 62 How. 
Pr. (N.Y.) 251,.4 N.Y. Month... Bult, 9. 


[f] To subject trust fund to pay- 
ment of services rendered, it is neces- 
sary to allege the existence of the 
trust fund, and that some amount 
remains due for such services. Ley- 
oo v. Reavis, 110 N.W. 642, 77 Neb. 


[gl] Description of land, and pro-! 
duction of deed.—Where plaintiff 
prays that an express trust be de- 
clared in lands conveyed by her on 
consideration of support during her 
life, which the son fails to provide, 
the petition is insufficient if it fails 
to describe the lands or pray for pro- 
duction by defendant of the deeds 
thereto. Brindley vy. Brindley, 72 So. 
497, 197 Ala. 221. 


33. Noble v. Noble, 239 P. 51, 73 
Cal.App. 504; Griffiths v. Griffiths, 3 
Pa.Dist.&Co. 798. And see cases su- 
pra note 32. 


[a] Thus a bill to enforce an al- 
leged trust of personal property which 
contains no averment as to the char- 
acter of the trust or its terms, wheth- 
er it was created by parol or ‘in writ- 
ing, nor any allegation of fraud or 
concealment by defendant, is insuffi- 
cient. Griffiths v. Griffiths, 3 Pa.Dist. 
&Co. 798. 


[b] Interest.—A complaint alleg- 
ing that property was turned over to 
deceased, who agreed to pay proceeds 
to plaintiff, but which fails to allege a 
promise to pay any rate of interest, 
does not state a cause of action on a 
continuing trust to pay seven per 
cent interest on such property. Noble 
v. Noble, 239 P. 51, 73 Cal.App. 504. 


34 Savings & Loan Soc. v. David- 
son, 97 F. 696, 38 -C.C.A,. 365) [att so 
EF. 54]; Naber v. Brundage, (Tex.Civ. 
App.) 273 S.W. 609. 


[a] Thus, where the facts alleged 
establish a trust, or the existence be- 
tween the parties of fiduciary rela- 
tions which entitle complainant to 
the relief prayed for, he is not de- 
barred from such relief solely be- 
cause he did not aver, as a legal con- 
clusion, the existence of a trust or 
fiduciary relation arising from such 
facts. Savings, etc., Soc. v. Davidson, 
97-696, 318 Ci CAS 365 [aff 80 F. 54]. 


35. Foschia v. Foschia, 148 A. 121, 
158 Md. 69. 


36. Crompton y. 
259. 


Vasser, 19 Ala. 
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and a bill to establish an express trust must allege 
a transfer of the legal title to the trustee.°7 


Absolute conveyance. In a suit to charge property 
conveyed by an absolute conveyance with a trust, 1t is 
not sufficient to allege merely that the conveyance 
was in fact in trust;*> but it must appear from the 
allegations that the conveyance was in trust express- 
ly, or by implication,?® and if by implheation, such 
facts must be distinctly alleged as clearly show it 
to be such,*® and, when necessary, rebut by appro- 
priate allegations any presumption against the trust 
which may arise from the facts alleged.*! It has been 
held that it must also be alleged that the declaration 
of trust was omitted from the conveyance by reason 
of ignorance, fraud, mistake, or undue advantage,** 
although as to this there are decisions to the con- 


trary.** 


Repetition of words “confidential” and “advisor” 
in a complaint does not alone make out a fiduciary 


relationship.*# 


“37. McIntyre v. Smith, 141 A. 405, 
154 Ma. 660. 


Transfer of title as element of cre- 
ation of trust in general see supra §$ 
Uy 1h 


88. David v. Levy, 119 F. 799; Row- 
ell v. Freese, 23 Me. 182; Ivey v. 
Teichman, (Tex.Civ.App.) 201 S.W. 
695; Katzer v. Milwaukee, (Wis.) 79 
N.W. 745. 


[a] Illustrations.—(1) An aver- 
ment that plaintiff, a Catholic bishop, 
holds certain property “in trust for 
his diocese,” fails to show either a 
trust or a beneficiary. Katzer v. Mil- 
waukee, (Wis.) 79 N.W. 745. (2) A 
petition, alleging that an attorney, 
who had purchased propérty sold for 
taxes had done so to retain it for his 
client, defendant, but which fails to 
allege defendant’s ownership and right 
of possession, or any consideration 
for the agreement, does not show an 
enforceable trust. Ivey v. Teichman, 
(Tex.Civ.App.) 201 S.W. 695. 


39. Rowell v. Freese, 23 Me. 182; 
“Warmoth y. Durand, 42 A. 168, 57 N. 
J.Eq. 160. 


[a] Complainant seeking to estab- 
lish parol trust collateral to a deed 
conveying personal property abso- 
lutely must formally allege the claim, 
as it cannot be shown under a bill 
to establish a trust declared by the 
deed itself. Warmoth y. Durand, 42 
A. 168, 57 N.J.Eq. 160. But see Hall 
v. Livingston, 3 Del.Ch. 348 (holding 
that a parol trust may, in the absence 
of a prohibitory statute, be set up 
even against the grantee under a deed 
absolute on its face, and without any 
allegation in the bill that the trust 
was intended to be declared in the 
deed, and was omitted through fraud 
or mistake). 


40. Long v. King, 23 So. 534, 117 
Ala. 423; Lehman v. Lewis, 62 Ala. 
129; Marsh v. Smith, 189 P. 1037, 46 


Cal.App. 692; Dennison v. Barney, 113 
IP L95049 Colo. 442; Rowell v. Freese, 
23 Me. 182. 


[a] Complaint held  sufiicient.— 
Marsh v. Smith, 189 P. 1037, 46 Cal. 
App. 692. 


{[b] “Delivered.’”—Where plaintiff 
alleged that he was taken suddenly 
ill, and, his life being despaired of, he 
executed a deed to defendant of his 
interest in a mining claim, on defend- 
ant’s solemn promise to redeliver the 
same to plaintiff in the event of his 
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is defective.®* 


[§ 971] (b) As to Writing.*® 
frauds as applied to trusts,*® being a rule of evidence 
and not of pleading,*? it need not ordinarily be al- 
leged that a trust in lands was created by, or is 
based on, a writing,*® as that will be presumed until 
the contrary appears.*® 
ever, in which a trust in real property cannot be 
created or established by parol,°® it has been held 
that a trust in writing in such cases must be alleg- 
Where it is alleged that the trust was cre- 
ated in writing it is sufficient to allege that it was 
created by letters passing between the parties.°* 
A complaint alleging an express trust resting in parol 


[§§ 970-972 


The statute of 


In some jurisdictions, how- 


[§ 972] (8) Allegations as to Resulting Trust. 
Where a resulting trust is sought to be established 


and enforced, the bill, complaint, or petition must 


allege with distinctness and precision all the essen- 
tial facts®** from which the trust is claimed to re- 


sult,°® such as the fact that the purchase money, or 


recovery, and not to place the same 
on record until after plaintiff's death; 
that plaintiff ‘‘delivered” the same to 
defendant in trust only, she (defend- 
ant) promising at the time of such 
delivery that if plaintiff recovered 
she would reconvey the premises to 
plaintiff on demand, or redeliver the 
deed, as he might elect, the word 
“delivered,” as used in such allega- 
tion, indicated that the suit was 
brought to obtain a decree establish- 
ing that the deed absolute on its face 
was delivered to the grantee in trust 
for certain uses, and not as an abso- 
lute conveyance. Dennison y. Barney, 
113 P. 519, 49 Colo. 442. 


41; Long v. King; 23° So. 534,117 
Ala. 423. 


42. Clagett v. Hall, 9 Gill & J. 
(Md.) 80; Briggs v. Morris, 54 N.C. 
193; Clement v. Clement, 54 N.C. 184. 


43. Hall v.. Livingston, 3 Del.Ch. 
348) Mibink Vv. Liaink. +90) IN¢Cs 2obae 


[a] Thus, in a suit to enforce a 
trust on which a conveyance, abso- 
lute on its face, was made, the com- 
plaint need not allege that the terms 
of the trust were omitted from the 
deed by fraud or mistake, as the suit 
is not to reform the deed. Link v. 
Link, 90 N.C. 285 


44. Lawton v. Ruthrauff, 224 N.Y. 
S. 260, 130'Misc. 658. 

45. As to resulting trusts see in- 
fra § 972. 

46. See supra §§ 32-45. 

47. Lamb v. Starr, 15 F.Cas.No. 8,- 


021, Deady 350; Beachey y. Heiple, 
101 A. 553, 130 Md. 683. 


Statute as requiring trust to be evi- 
denced by writing see supra § 82. 


48. U.S.—Sage Land & Improve- 

ment Co. v. Ripley, 19:2) USD. weld Ce 
CA. 839; Lamb vy. Starr, 15 F.Cas.No. 
8,021, Deady 350. 


Cal.—Broder v. Conklin, 19 P. 518, 
TL Cal, 830. 


Ga.—EHaton y. Barnes, 
121 Ga. 548. 


Md.—Beachey vy. Heiple, 101 A. 553, 
130 Md. 683. 


Mo.—Mugan v. Wheeler, 
462, 241 Mo. 376. 


Okl.—Logan v. Brown, 95 P. 441, 20 
Okl. 334, 20 L.R.A.N.S. 298 


Wis.—Whiting v. Gould, 2 Wis. 552. 


49 S.E. 593, 


145 S.W. 


ae ie v. Ross, 15 Grant Ch. 


Raising defense of the statute by 
demurrer see infra § 979. 


Statute of frauds as applied to real 
property and estates and interests 
therein in general see Frauds, Statute 
of §§ 129-233. 

49. Lamb v. 
021, Deady 350; 
Wis. 552. 
48. 


50. See supra § 84. 


51. Knights of the Ku Klux Klan 
v. Monmouth Pleasure Club Ass’n, 34 
F.(2d) .730 (New Jersey); Phillips v. 
Phillips, 136 So. 785, 223 Ala. 475; 
Oden v. Lockwood, 33 So. 895, 136 Ala. 
514; Bonham v. Doyle, T7 N.B. 859, 
719 N.E. 458, 39 Ind.App. 438; Chowen 
v. Phelps, 69 P. 54, 26 Mont. 524. 


[a] Complaint in action to enforce 
express trust in land (1) must allege 
a conveyance in writing, accepted by 
the grantee, which shows the purpose 
for which the grantee holds the prop- 
erty. Chowen vy. Phelps, 69 P. 54, 26 
Mont. 524. (2) Under a statute pro- 
viding that no trust concerning lands, 
except Such as may arise by implica- 
tion of law, shall be created unless 
in writing, signed by the creator or 
his attorney, a complaint alleging an 
express trust, which does not allege 
it to have been in writing, is insuf- 
ficient as one to enforce such a trust. 
Bonham v. Doyle, 77 N.E. 859, 79 N.E. 
458, 39 Ind.App. 438 


52. noes Land & Improvement Co. 
v. Ripley, 192 F. 785, 114 C.C.A. 339. 


Letters of correspondence as suffi- 
cient to create trust in general see 
supra § 41. 


53. Dimity v. 
74 Cal.App. 714. 


54. Creation and existence of re- 
sulting trusts see supra §§ 139-194. 


55. Ala.—J. A. Owens & Co. v. 
Blanks, 144 So. 35; Swendick v. Swen- 
dick, * 128; Sov 598) 221° Alas 333703 
breath v. Farrow, 41 So. 1000, 147 Ala. 
183; Lehman vy. Lewis, 62 Ala. 129, 


Ill.—Noble vy. Noble, 99 N.E. 631, 


Starr, 15 F.Cas.No. 8,- 
Whiting v. Gould, 2 
And see cases supra note 


Dixon, 241 P. 905, 


PASE) LNG es 

iyi Su Ckeyly Vom VOUNEs lauded 
Marsh, 1. 

Tex.—Murphy v. Johnson, (Civ. 
App.) 54 S.W.(2d) 158; Pearce v. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


§.972] 


a portion thereof, of property the title to which was 
taken in the name of defendant, was paid by plain- 
tiff, or the person through whom he elaims,°® in- 


TRUSTS 


eluding the amount or proportion of such payment ;°* 


Dyess, 101 S.W. 549, 45 Tex.Civ.App. 
406. 


Va.—Ransome vy. Watson, 134 S.E. 
707, 145 Va. 669. 


And see cases infra this note. 


[a] Resulting trust must be posi- 
tively alleged and clearly proved, to 
entitle complainant to relief. Hickey 
Vo wouns,-. J.J. Marsh. (cy. 15 


[b] Allegations held sufficient to 
set up resulting trust: (1) In gener- 
al. Walrath v. Roberts, 12 F.(2d) 
443; Rankin v. Wheeler, 114 So. 913, 
Zia Ala. 1123.Stewart vy. Douglass, 
Sob. 699) L4ageCal bil Pickens, ‘v. 
Jackson, 108 S.E. 5386, 152 Ga. 100; 
Noble v. Noble, 99 N.E. 631, 255 Il. 
629; Tyler v. Daniel, 65 Ill. 316; 
Wynn v. Sharer, 23 Ind. 573; Dressel 
v. Lobstein, 91 N.E. 258, 45 Ind.App. 
595; Havner Land Co. v. MacGregor, 
149 N.W. 617, 169 Iowa 5; Bartholo- 
mew v. Guthrie, 81 P. 491, 71 Kan. 
705; Deaver-Kennedy Co. v. Cooper, 
224 S.W. 1053, 189 Ky. 366; Howe v. 
Howe, 85 N.E. 945, 199 Mass. 598, 127 
Am.S.R. 516; Levy v. Ryland, 109 P. 
905, 32 Nev. 460; White v. Mayo, 246 
P. 910, 31 N.M. 366; Crosby v. Fow- 
ler, 226 N.Y.S. 557, 222 App.Div. 619; 
Tolon v. Johnson, 230 P. 865, 104 Okl. 
201; Pearce v. Dyess, 101 S.W. 549, 
45 Tex.Civ.App. 406; Hirshfeld v. 
Howard, (Tex.Civ.App.) 60 S.W. 806, 
(Civ.App.) 59 S.W. 55. (2) As not be- 
ing contradictory and inconsistent. 
Beachey v. Heiple, 101 A. 553, 130 Md. 
683. (3) In land held by defendant, 
who furnished money to redeem a 
mortgage foreclosure with agreement 
to reconvey on repayment (Rudulph 
v. Burgin, 122 So. 432, 219 Ala. 461) 
(4) or who took title contrary to 
agreement (Moss v. Winston, 118 So. 
739, 218 Ala. 364). (5).On the theory 
that funds were wrongfully diverted 
from a corporation and invested in 
leaseholds. Zeitinger v. Annuity Re- 
alty Co., 28 S.W.(2d) 1030, 325 Mo. 
194. 


[ec] Allegations held insufficient to 
set up resulting trust: (1) In general. 
Gilbreath v. Farrow, 41 So. 1000, 147 
Ala. 183; Oden v. Lockwood, 33 So. 
895, 136 Ala. 514; Lewis v. Mohr, 11 
So. 765, 97 Ala. 366; Piedmont Land 
Imp. Co. v. Piedmont Foundry, etc., 
Co., 11 So. 332, 96 Ala. 389; Danforth 
v. Herbert, 33 Ala. 497; Tainter v. 
Broderick Land & Investment Co., 171 
P. 679, 177 Cal. 664; Mock v. Neffler, 
95 S.B. 673, 148 Ga. 25; Koster v. 
Miller, 37 N.E. 46, 149 Ill. 195; Euler 
v. Schroeder, 76 A. 164, 112 Md. 155; 
Barnard v. Jewett, 97 Mass. 87; Wat- 
kins v. Watkins, 101 Pa.Super. 426; 
Bell v. Edwards, 59 S.E. 535, 78 S.C. 
490. (2) As being inconsistent, con- 
fusing, and irreconcilable. Pickron v. 
Pickron, 95 S.Ei 238, 147 Ga. 657. (3) 
On the ground of fraud. Schultz v. 
McLean, (Cal.) 25 P. 427. 


{d] Under statute forbidding re- 
sulting trust except in certain men- 
tioned cases, one seeking to enforce 
a resulting or presumptive trust must 
show by appropriate averments that 
it belongs under some one of the 
classes mentioned in such_ statute. 
Graves v. Graves, 3 Metc. (Ky.) 167. 


{e] Bill construed as intended 
both to declare a resulting trust based 
upon fraud and to quiet title, and 
not one merely to quiet title against 
one in possession. Bath Hardwood 
Lumber Co. vy. Back Creek Mountain 
Corporation, 125 S.E. 213, 140 Va. 280. 


[65 C. J.—66] 


56. Ala.—Winston vy. Mitchell, 5 
So. 741, 87 Ala. 395. 


Cal.—Roberts v. Ware, 40 Cal. 634. 


Ga.—Rich v. Rich, 165 S.H. 109; 
Betry v. Brunson, 1438 S.E. 761, 166 
Ga. 523. 


Ill.—Koster v. Miller, 37 N.E. 46, 
149 Ill. 195. 


Ind.—Rousseau v. Corey, 62 Ind. 
250; Wynn v. Sharer, 23 Ind. 573. 


Ky.—Ewing v. Clore, 292 S.W. 824, 
219 Ky. 329. 


Ss peared. v. Foote, 40 Miss. 


Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457; Word v. Moore, 
214 P. 79, 66 Mont. 550. 


And see cases infra this note. 


[a] Allegations held sufficient.— 
(1) Of resulting trust in property 
paid for, in whole or in part, by one 
and title taken in another, in general. 
Blanks vy. Atkins, 117 So. 193, 217 Ala. 
596; Smith v. Pullum, 63 So. 965, 184 
Ala. 380; Pavlovich v. Pavlovich, 135 
P. 303, 22 Cal.App. 500; Rich v. Rich, 
(Ga.) 165 S.E. 109; Arteaga v. Artea- 
ga, 151 S.E. 5, 169 Ga. 595; Pound v. 
Smith, 91 S.E. 405, 146 Ga. 431; Link 
v. Emrich, 168 N.E. 316, 336 Ill. 337; 
Snyder vy. Snyder, 117 N.E. 465, 280 
Ill. 467; Harrtson v. Harrison, 107 N. 
E. 128, 265 Ill. 432; Mills v. Thomas, 
144 N.E. 412, 194.Ind. 648; Rowe v. 
Blair, 299 S.W. 571, 221 Ky. 685; Quinn 
v. Quinn, 157 N.E. 641, 260 Mass. 494; 
McQuay v. McQuay, 263 P. 6838, 81 


Monte rsd a Clarkeves Krazier,s ili. se. 
589, 74 Okl. 141; Carson v. Painter, 
69 Pa.Super. 490. (2) Of resulting 


trust to minor in property purchased 
in the father’s name with joint funds. 
McFadden v. Dale, 116 S.E. 596, 155 
Ga. 256. (3) Of resulting trust to 
widow in land purchased with money 
furnished by deceased husband. Ran- 
v. Wheeler, 114 So, 913, 217 Ala. 


[b] Allegations held insufficient.— 
(1) In general. Tainter v. Broderick 
Land & Investment Co., 171 P. 679, 177 


Cal. 664; Ewing v. Clore, 292 S.W. 
824, 219 Ky. 329; Crouch v. Mason, 
251 S.W. 182, 199 Ky. 371; Sparks v. 


Hinckley, 5 P.(2d) 570, 78 Utah 502. 
(2) A bill by the heirs of a married 
woman to establish a resulting trust 
in land purchased by her husband, al- 
leging that the land was bought with 
the proceeds of property bought with 
money which her children had earned, 
and put into her possession, but not 
alleging that this money belonged to 
her, is not sufficient to support a de- 
cree for complainants. Koster v. Mil- 
ler, 37 N.E. 46, 149 Ill. 195. 


[ce] Mere allegation of verbal 
agreement that plaintiff was to be 
jointly interested with defendant in 
the purchase of the property is not 
sufficient to establish a_ resulting 
trust, in the absence of any averment 
that he paid a portion of the pur- 
chase-money at the time of the pur- 
chase. Roberts v. Ware, 40 Cal. 634. 


{d] Under statute providing that, 
when a conveyance is made to one 
person and the consideration paid by 
another, no trust shall result unless 
the title is taken without the consent 
of the person paying the considera- 
tion or in violation of some trust or 
by agreement, a complaint is insuffi- 
cient to establish an implied trust, 
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and, where the fact is material, that he did not know 
of, or consent to, the conveyance being made to the 
alleged trustee,°® and as to the description of the 


which does not allege the fact of pay- 
ment of the purchase money or a 
portion thereof by one party, and the 
taking of a deed in defendant’s name 
without such party’s consent; or that 
such party paid the purchase money 
or some part thereof, and defendant 
received the conveyance by agreement 
to hold the land in trust for such 
party; or that defendant purchased 
the land in violation of some existing 
trust, with money belonging to such 
party. Alexander v. Spaulding, 66 N. 
EK. 694, 160 Ind. 176. 


fe] Consistency of prayers.—The 
prayers of a bill in equity for the es- 
tablishment of a trust in property 
for complainant to the extent of the 
purchase money furnished by him, or 
for the establishment of a lien on the 
property for that amount, or for a de- 
cree adjudging the parties partners, 
and for a dissolution of the partner- 
Ship, are not inconsistent and the 
court has jurisdiction to grant proper 


relief. Smith v. Pullum, 63 So. 965, 
184 Ala. 380. 
[f] Fraud.—Where property alleg- 


ed to have been purchased with plain- 
tiff's money was alleged to have been 
conveyed to defendant for the sole 
reason that complainant desired to 
avoid notoriety and controversy in 
court with a woman who claimed to 
be the common-law wife of plaintiff’s 
brother, who was the ward of plain- 
tiff’s sister, the complaint sufficiently 
showed that the property was taken 
in defendant’s name without any 
fraudulent intent. Reece y. Leitch, 92 
N.E. 553, 46 Ind.App. 342. 


[a] Ultimate facts alleged in a 
bill to declare a resulting trust must 
show clearly, strongly, and unequivo- 
cally that the intention to create a 
trust existed between the parties at 
the time of the conveyance. Semple 
v. Semple, 105 So. 134, 90 Fla. 7. 


{h] Uncertainty in immaterial al- 
legations.—Where the substantial al- 
legations of the bill, if proved, will 
establish a resulting trust in favor of 
complainant, independent of the 
agreement under which the money is 
alleged to have been paid, uncertainty 
in the terms of the alleged agreement 
is immaterial. Caple v. McCollum, 27 
Ala. 461. 


[i] Answer to suit to recover land, 
alleging defendant furnished part of 
purchase price for land taken in name 
of another, set up valid equitable de- 
fenseé in nature of implied trust. Ber- 
shies Brunson, 143 S.E. 761, 166 Ga. 


57. McMillan v. McMillan, 119 So. 
676, 218 Ala. 559; Shelton v. Aultman, 
etc., Co., 8 So. 232, 82 Ala. 315; Shaf- 
on Vv. Hetty, 4 S:Bi 278, 30) awWawa- 


58. Ind.—Alexander v. Spaulding, 
66 N.E. 694, 160 Ind. 176; Wynn: v. 
Sharer, 23 Ind. 573. 


Ree ee v. Taylor, 20 Kan. 


Minn.—Petzhold v. Petzhold, 54 N. 
W. 933, 53 Minn. 39. 


Pa.—McCormick vy. Cook, 49 A. 238, 
199 Pa. 631. 


Tenn.—Smith v. Quarles, (Ch.App.) 
S.W. 1035. 


[a] Allegations held sufficient.— 
Allegations that B received certain 
moneys from A to be invested for A 
in certain property, and that he pur- 


46 


1042 [65 C.J.] 
property im which the trust is claimed;°® but it is 
unnecessary to allege that the alleged trustee had 
promised or agreed to convey to plaintiff, as such ob- 
ligation arises as a matter of law.®°® In accordance 
with these rules there must be clear, explicit, and 
unequivoeal allegations of all the essential facts®? 
to establish a trust in a husband in property pur- 
chased, wholly or partially, with his funds, and title 
to which is taken in the name of his wife,®? or vice 
versa, in favor of the wife in property purchased in 
the husband’s name, with his wife’s funds;°* and 
in case of a parent or husband furnishing the pur- 
chase money, the allegations must also be sufficient 
to rebut the presumption of an advancement®* or 
evhteoe 


In mortgaged property; priority. A bill to es- 
tablish a resulting trust in mortgaged lands should 
allege why the mortgage is subordinate to complain- 
ant’s equity,°® such as that the mortgagee had knowl- 


TRUSTS 


et 


edge or notice of such equity at the time of acquir- 
ing his interest;*? and, if the bill alleges facts im- 
plying that complainant participated in the trans- 
action when the mortgage was taken, it should al- 
lege facts to acquit him of surrendering his equity,°® 
such as that he did not know of, and consent to, the 
giving of the mortgage.®° 


Laches.7° <A bill, complaint, or petition to estab- 
lish a resulting trust is demurrable for laches which 
clearly and affirmatively appear on its face.7+ But 
a defense of laches is negatived by allegations in the 
bill or complaint to the effect that the trustee never 
repudiated the trust nor claimed to be the owner of 
the legal title adversely. 


Writing.”° Since a resulting trust may be estab- 
lished by parol evidence,‘+* a bill or complaint to es- 
tablish such a trust need not allege that the contract 
or promise on which plaintiff relies is evidenced by 


chased certain real estate therewith 
and took the title in his own name 
and thereafter denied that A had any 
right or interest therein, sufficiently 
charge that B took title in his own 
name without the consent of A, Ken- 
nedy v. Taylor, 20 Kan. 558. 


59. Pickron vy. Pickron, 95 S.H. 238, 
147 Ga. 657. 


60. Pearce v. Dyess, 101 S.W. 549, 
45 Tex.Civ.App. 406. 


61. See supra §§ 170-176. 
62. See cases infra this note. 


[a] Allegations held sufficient.— 
Romano y. Finley, 157 S.H. 669, 172 
Ga. 366. 


{[b] Allegations held insufficient.— 
(1) In general. Hutchinson v. Den- 
DiS; Moma ist. sc0o2, ano. O42, 
(2) Allegations not showing whether 
property exchanged stood in wife’s 
name, and not averring that purchase 
was not intended as advancement. 
Swendick v. Swendick, 128 So. 593, 221 
Ala. 337. (3) Allegations by the hus- 
band that he was ignorant that the 
property was in his wife’s name until 
a short time before her death, with- 
out giving any dates or other particu- 
lars on the subject. Hutchinson v. 
Dennis, 15 Pa.Dist. 320, 32 Pa.Co. 642. 


{[c] Im furniture.—A complaint by 
a husband against his wife to enforce 
a resulting trust in household furni- 
ture purchased by him, which does 
not allege an agreement between the 
parties, is insufficient. Schlosser v. 
Schlosser, 162 P. 153, 62 Colo. 270. 


Resulting trust in favor of husband 
in general see supra §§ 171, 172. 


63. McCormick v. Cook, 49 A. 238, 


199 Pa. 631; McCormick v. Cook, 25 
Pa.Co. 289. And see cases infra this 
note. 


[a] To establish resulting trust in 
favor of wife to the extent of her 
money used in the purchase of land 
taken by her husband in his name, it 
must be alleged that he purchased for 
her, or intended to purchase for her, 
or promised to take title in her name, 
or was expected by her to take title 
in her name, or in his name in trust 
for her, to an interest in the land 
proportionate to the amount of pur- 
chase ‘money furnished by her. Mc- 
Cormick v. Cook, 49 A. 238, 199 Pa. 
631. 


[b] Allegations held sufficient.— 
Phillips v. Wilson, (Tex.Civ.App.) 280 
S.W. 228. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[c] Allegations held insufiicient.— 
(1) In general. Koster v. Miller, 37 
N.H. 46, 149 Ill. 195; Repp v. Lesher, 
61 N.E. 609, 27 Ind.App. 360; Pricer 
v. Simonton, 5 P.(2d) 835, 134 Kan. 
211; Joyceiv. Haines, .83 Ni J. Ha. 99. 
(2) As being irreconcilable and con- 
fusing, as to quantity of land claimed 
by petitioner, the time of its enjoy- 
ment, and the remedy sought. Pick- 
ron v. Pickron, 95 S.H. 2388, 147 Ga. 
657. (3) Merely averring that lands 
were conveyed to a husband four 
years after his marriage, and that the 
consideration was paid by the wife 
“out of her own estate.” Joyce v. 
Haines, 33 N.J.Eq. 99. (4) An alle- 
gation that one spouse contributed 
almost the entire purchase price of 
a tract of real estate which was taken 
in the name of both of them is not 
sufficient to create a trust in the real 
estate in favor of the spouse who con- 
tributed most of the purchase price, 
in the absence of an allegation that 
there was an agreement that the one 
who contributed the least should hold 
this undivided one-half in trust for 
the other. Pricer v. Simonton, 5 P. 
(2d) 835, 184 Kan. 211. 


[d] Payment.—A trust cannot be 
enforced in favor of a wife in land 
deeded to her husband, but paid for in 
part with her money, without aver- 
ment and proof of the amount paid 
by her. Shelton v. Aultman, etc., Co., 
8 So. 232, 82 Ala. 315. 


Resulting trust in favor of wife in 
general see supra §§ 178, 174. 


64 Swendick v. Swendick, 128 So. 
593, 221 Ala. 337; Long v. King, 23 
So. 534, 117 Ala. 423; Quinn v. Reilly, 
245 BP. 1091, 198 .Cal. 465; Dorsey v. 
Manning, 15 App.D.C. 391. 


[a] Ultimate facts only need be 
pleaded as to the intention of the 
parent, and it is not required further 
to plead acts or agreements showing 
that the transaction was not in the 
nature of an advancement, as such 
matters are evidentiary. Quinn v. 
Reilly, 245 P. 1092, 198 Cal. 465. 


[b] Allegations held sufficient.— 
Allegations that plaintiff paid consid- 
eration to one reared and regarded as 
a son, at his instance, to purchase 
land “for her [plaintiff],” and he had 
conveyance made to him, are sufficient 
to rebut presumption of advancement 
arising from relation. Waddail v. 
Vassar, 72 So. 14, 196 Ala. 184. 


[c] Allegations held insufficient.— 
An averment in a bill seeking to have 
a trust declared on land purchased 


a 


by a son with his father’s money that 
the son acted as complainant’s confi- 
dential agent, and manager of his 
mercantile business, does not hnega- 
tive the presumption that the father 
intended to make an advancement to 
the son. Long v. King, 23 So. 534, 117 
Ala. 423. 


Presumption of advancement of 
money furnished by parent to child 
see Descent and Distribution § 258. 


65. Bell v. Bell, 115 S.E. 645, 154 
Ga. 850; Hutchinson v. Dennis, 15 Pa. 
Dist. 82, 32 Pa.Co. 642, 


[a] Allegations held insufficient: 
(1) In a suit to establish an implied 
trust in land purchased by plaintiff, 
but conveyed to his wife, as not deny- 
ing intention to make a gift to the 
wife, or alleging facts rebutting the 
presumption of a gift. Bell v. Bell, 
115 S.E. 645, 154 Ga. 850. (2) To de- 
ny that property purchased in a 
wife’s name, with her husband’s mon- 
ey, was a gift to her. Hutchinson v. 


Dennis, 15 Pa.Dist. 321, 32 Pa.Co. 642. 
Presumption of gift from: 
Husband to wife see Husband and 
Wife § 298. 
Wife to husband see Husband and 
Wife § 305. 
66. Blanks y. Atkins, 117 So. 193, 
217 Ala. 596. 
67. Blanks v. Atkins, supra. 
68. Blanks vy. Atkins, supra. 
69. Blanks v. Atkins, supra. 
70. aches as to resulting trusts 


in general see supra § 957. 


71. Myers v. Wendel, 200 N.W. 431, 
198 Iowa 859. ’ 


[a]. Thus, where a petition to es- 
tablish a resulting trust in land 
shows that partners had made set- 
tlement when one, mortgagee of land 
in question, held only a sheriff’s cer- 
tificate of purchase at the foreclosure 
sale, and that plaintiff exchanged any 
interest he might have had in the 
land for the obligation of the mort- 
gagee to pay him a specified amount, 
demurrer thereto is properly sustain- 
ed. Myers v. Wendel, 200 N.W. 431, 
198 Iowa 859. E 


Demurrer in general see infra § 979. 


72. Snyder v. Snyder, 117 N.E. 465, 
280 Ill. 467. 


73. As to trusts in general see su- 
prans (971. 


74. See supra § 201. 


[§ 972 : 


“App.) 153 S.W. 931. 


-§§ 972-973] 


a writing,’® and, if the complaint is otherwise suf- 
ficient, it is not rendered demurrable because it also 
sets forth a writing which of itself is insufficient to 
establish a trust,7® for the reason that, although a 
particular writing is alleged, it will not be assumed 
that this is the only evidence to support the action." 


[§ 973] (4) Allegations as to Constructive Trust. 


75. Berry v. French, 135 P. 985, 24 
Colo.App. 519. 


[a] “Promise” and “undertaking.” 
—Where, in a suit to enforce a re- 
sulting trust, the complaint alleged 
that the property in controversy was 
conveyed to defendant on her prom- 
ise and undertaking to redeliver the 
deed to plaintiff in the event of his 
recovery from an illness, etc., that 
plaintiff delivered the deed to defend- 
ant in trust only, defendant promis- 
ing plaintiff at the time of Such de- 
livery, ete., such language did not 
necessarily mean an oral promise, 
Since the term “promise’’ may be a 
contract, a pact, or an agreement, 
while the word “undertaking” is a 
stronger term and implies entering in- 
to a stipulation. Dennison y. Barney, 
113 P. 519,°49 Colo.) 442. 


76. Berry v. French, 135 P. 985, 24 
Colo.App. 519. 


77. Berry v. French, supra. 


78. Creation and existence of con- 
structive trusts see supra §§ 215-233. 


79. U.S.—Dickinson v. Kempner, 
193 F. 204. 


Cal.—Calkins v. 
63 Cal.App. 292. 


N.J.—Holton v. Holton, 65 A. 481, 
72 N.J.Eq. 312. 


N.D.—Hanson v. Svarverud, 120 N. 
W. 550, 18 N.D. 550. 


Tex.—Brooks vy. Cherry, (Civ.App.) 
298 S.W. 170. 


And see cases infra this note. 


[a] Allegations held sufficient to 
state cause of action for constructive 
trust.—(1) In general. Brooks v. 
Greil Bros. Co., 68 So. 874, 192 Ala. 235; 
Shoptaw v. Sewell, 49 S.W.(2d) 601, 
185 Ark. 812; Ernsting v. The United 
Stages, 228 P. 4, 194 Cal. 171; South 
San Bernardino Land, etc., Co. v. San 
Bernardino Nat. Bank, 59 P. 699, 127 
Cal. 245; Apablasa v. Sepulveda, 267 
Bo 10559 Si Cal App: 42322 Wilson v. 
Cole, 252. 2.) 15%,80 (CalApp.729; 
Doran, Brouse & Price v. Bunker Hill 
Oil Mining Coz Loot 9826, Cal-App, 
644; Canfield v. Jeannotte, (27P: 1062, 
31 Colo. 292; Horne v. Mullis, 46 S.B. 
663, 119 Ga. 534; Davids v. Davids, 
164 N.E. 662, 333 Ill. 327; Miller v. 
Miller, 107 N.E. 821, 266 Ill. 522; Good- 
rich v. Wilson, 188 P. 225, 106 Kan. 
452; Lipp v. Lipp, 148 A. 531, 158 Md. 
207; Watson v. Wagner, 168 N.W. 428, 
202 Mich. 397; Mather v. Musselman, 
ZV uese 42,269 _SLONt. DOGS], Jatle” Vs 
Weld, 116 N.E. 73, 220 N.Y. 443; Na- 
tional City Bank of New York v. Wag- 
goner, 243 N.Y.S. 299, 230 App.Div. 
83 aft 175) N. EB: (298) 1255) Ne b2 7): 
Peters v. Peters, 122 N.Y.S. 368, 137 
App.Div. 635; Bozarth vy. Mitchell, 
157-P:- 1051, 59 Okl?-60; “Johnston-v. 
Stephens, (Tex.) 49 S.W.(2d) 431 [rev 
(Civ.App.) 300 S.W. 225]; Scarbor- 
ough v. Ward, (Tex.Civ.App.) 220 S. 
W. 274 [aff (Commn.App.) 236 S.W. 
434]; Nuckols v. Stanger, (Tex.Civ. 
(2) In behalf 
of a bankruptcy trustee to enforce an 
oral agreement of the bankrupt’s wife 
to reconvey. irvine) trust Con va 
Reikes, 240 N.Y.S. 232, 228 App.Div. 
510. (3) In a life policy and its pro- 
ceeds in favor of insured’s estate. 
American-Traders’ Nat. Bank v. Hen- 


Calkins, 1218 P. 611, 
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derson, 133 So. 36, 222 Ala. 426. (4) 
In land purchased by agent in viola- 
tion of agreement. Grantham §v. 
Brightwell, 117 So. 885, 96 Fla. 366. 
(5) In proceeds of a policy for pre- 
miums paid by beneficiary. Summers 
v. Summers, 118 So. 912, 218 Ala. 420. 
(6) A complaint alleging that an ad- 
ministrator bought land of the estate 
at a commissioner’s sale, and praying 
that he be declared a trustee for the 
estate, states a good cause of action. 
agent v. Eagle, 107 S.W. 670, 85 Ark. 


[b] Allegations held insufficient to 
state cause of action for constructive 
trust.—(1) In general. Griel Bros. 
Co. vy. Brooks, 58 So. 552, 176 Ala. 577; 
Holstrom v. Mullen, 257 P. 545, 84 Cal. 
App. 1; Mueller v. Mueller, 222 Ill. 
. 435; McInnes vy. McInnes, (Md.) 
163 A. 85; Jaffe v. Weld, 102. 
1104, 208 N.Y. 598 mem; Parry v. 
Parry, 155 N.Y.S. 1072, 92 Mise. 490; 
Frank v. Gaffney, (Tex.Civ.App.) 2 
S.W.(2d) 885. (2) As against one al- 
leged to have received trust property 
with knowledge of its source, where 
it is not alleged who was the bene- 
ficiary of the trust or whether the 


trust had terminated. Willoburn 
Ranch Co. v. Yegen, 122 P. 915, 45 
Mont. 254. (3) As alleging legal con- 


clusions and not facts. Fisher v. 
Fisher, 137 P. 1094, 23 Cal.App. 310. 
(4) As not showing that illegally ob- 
tained money was invested in proper- 
ty against which a trust is sought to 
be enforced. Smith v. Manning, 116 
S.E. 813, 155 Ga. 209. (5) In favor of 
several materialmen against another 
based on an oral agreement. State 
Lumber Co. v. Cuddigan, 150 A. 760, 
51 R.I. 69. (6) On the ground that 
money was borrowed under false rep- 
resentations that certain property 
mortgaged to secure the loan belong- 
ed to defendants. Bram v. Christo- 
pher, 151 P. 172, 27 Cal.App. 741. 


[ce] Bill for accounting to enforce 
an alleged constructive trust must al- 
lege facts constituting such relation. 
Dickinson vy. Kempner, 193 F. 204. 


[d] Holding of title by trustee.— 
A bill charging actual conveyance to 
defendant, from whom reconveyance 
is sought as trustee ex maleficio, jus- 
tifies the conclusion that the grantee 
still holds the title. Lipp v. Lipp, 148 
A, 531, 158 Md. 207. 


[e] Interest of complainant.—A 
bill alleging that complainants claim 
ownership of a certain acreage and 
have succeeded to possession as suc- 
cessors in title of original owners, 
sufficiently alleges the interest of 
complainants in the land in suit to 
establish a constructive trusteeship 
of defendant for them. Matney v. 
Yates, 93 S.E. 694, 121 Va. 506. 


[f] Knowledge of plaintiff’s rights. 
—(1) To impress a constructive trust 
upon a contract of sale of an automo- 
bile on the installment plan, the alle- 
gation of the complaint that an as- 
signment was made to a defendant 
by defendant who fraudulently ob- 
tained money from plaintiff without 
consideration “after knowledge by 
[the assignee] that said automobile 
had been purchased with plaintiff’s 
money and funds,” is sufficient, in the 
absence of special demurrer, as alleg- 


N.E. | 
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A bill, complaint, or petition to establish a construc- 
tive trust must clearly and definitely allege all the 
essential facts’® relied on as giving rise to such 
trust,’ although it has been held that, while this is 
the better form of pleading, plaintiff may allege his 
ownership of the property and that defendant with- 
out right withholds possession.®® If the trust sought 


ing that prior to the assignee’s ac- 
quisition of the automobile and con- 
tract of purchase he had knowledge 
of plaintiff's rights. Carter v. Holt, 
154.P. 37, 28 Cal.App. 796. (2) A pe- 
tition, alleging that defendants had 
both actual and constructive notice of 
rights of plaintiff, an attorney, under 
contract with his client giving him an 
interest in land in litigation, and took 
it subject to plaintiff's paramount 
rights, states a cause of action as 
against demurrers. Lashley v. Moore, 
240 P. 704, 112 Okl. 198. 


[g] Nondelivery of deed.—In an 
action to establish a trust in land on 
the ground that a deed had not been 
delivered, plaintiff must expressly al- 
lege nondélivery or facts as to the 
grantee’s' possession, showing that 
there could have been no delivery. 
Fisher v. Fisher, 137 P. 1094, 23 Cal. 
App. 310. 


[h] Not tracing trust fund.—A 
complaint setting up the receipt of 
funds by an alleged trustee for in- 
vestment, the investment of such 
money, the mingling and confusion 
thereof with private funds of the 
trustee, and that such trust property 
cannot be traced or segregated, pre- 
cludes plaintiff from establishing a 
trust on property of the alleged trus- 
tee. Kent v. Kent, 165 P. 272, 50 Utah 
48; Kent v. Kent, 165 P. 271, 50 Utah 


[i] Construction of particular 
pleadings.—(1) A bill by a trustee in 
bankruptey of a mining company, 
which alleged that defendants ac- 
quired title to mining property for 
the purchase of which the mining 
company held a contract, that by their 
fraud and conspiracy defendants pre- 
vented the company from carrying 
out its contract, and prayed an ac- 
counting of secret profits, ete., and 
that defendants be required to hoid 
the property in trust for the trustee, ~ 
but made no offer to reimburse de- 
fendants for the amounts they ex- 
pended in acquiring the property, and 
did not allege any demand on defend- 
ants for a conveyance, cannot be 
treated solely as a bill for the estab- 
lishment of a constructive. trust. 
Munro v. Smith, 243 F. 654 [rev on 
other grounds 259 F. 1, 170 C.C.A. 1]. 
(2) Where, in an action to foreclose a 
vendor’s lien, on land sold by the com- 
missioner to a subvendee, who had 
previously sold the land by warranty 
deed, defendants except to the com- 
missioner’s report of sale, alleging 
that such purchaser was personally 
liable to defendants by reason of such 
warranty, and asking that he be de- 
clared liable to them, and that a trust 
be enforced in their favor, such ex- 
ceptions may properly be treated as 
a complaint against the vendees and 
defendants’ immediate grantors to es- 
tablish a trust. Lewis v. Bush, 283 
S.W. 377, 171 Ark. 192. 


80. Wendling, etc., Co. v. Glenwood, 
ete, Cos 9b Py 1029) L638 Calh-4ia: 
Calkins vy. Calkins, 218 P. 611, 63 Cal. 
App. 292. 


{a] If defendant sets up title in 
himself, plaintiff may then show that 
he is the equitable owner, and that 
defendant holds title.in trust for him. 
Calkins v. Calkins, 218 P. 611, 63 Cal. 
App. 292. 
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to be enforeed is based upon a betrayal of confidence 
or breach, of duty by a fiduciary,®! facts must be 
alleged which establish some fiduciary relation be- 
tween the parties;*? and the same rule applies where 
the trust is based on undue influence.** Intention 
not being an essential element of a constructive 
trust,** the presumed intention of the trustee need 
not be alleged;*® nor is it necessary to allege that 
a consideration was paid by the cestui que trust.®® 


Fraud. Since frand, active or constructive, is an 
essential element of a constructive trust,’? in ac- 
cordance with the rules relating to the pleading of 
fraud in general,®*® the bill, complaint, or petition 
must allege with distinctness and particularity the 
acts of fraud, either actual or constructive, on the 
part of the person sought to be charged as trustee,®? 
and lack of knowledge of the fraud on the part of 
the person through whom the trust is claimed.®° It 
is not sufficient merely to assert the fraud as a con- 
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clusion,®! nor ean it be left to depend on conjec- 
ture and inference in the pleading,®* although it 1s 
not necessary, where a general fiduciary relation ex- 
ists, to allege actual fraud,®? nor is it necessary to 
characterize in exact words as fraud the facts plead- 
ed in the complaint, where facts showing the fraud 
are sufficiently pleaded.®* 


Writing.°> Since such trusts are not within the 
statute of frauds,®® a bill or complaint to establish 
and enforce such a trust is not demurrable on the 
ground that the agreement, alleged as the basis of 
the trust, is within such statute.°®* 


[§ 974] (5) Allegations as to Violation of Trust. 
Where, in a suit to establish and enforce a trust,°® 
one of the elements or theories of the suit is a breach 
of trust on the part of the trustee, or alleged trustee, 
the bill, complaint, or petition must allege facts 
which show a breach or violation by the trustee of 
his trust,®® or that he has declined or refused te 


81. See supra §§ 226-230. 


82. Sullivan v. Mammoth Oil Co., 
22 F.(2d) 663; Jewell v. Hart, (Tex. 
Civ.App.) 244 S.W. 827. 


[a] Allegations as to fiduciary re- 
lation held insufficient.—Hellenthal v. 
Sloane, 5 Alaska 362; Porter v. Shaf- 
fer, 133 S.E. 614, 147 Va. 921. 


83. Holton vy. Holton, 65 A. 481, 
72 N.J.Eq. 312. And see cases infra 
this note. 


[a] Allegations held sufficient to 
charge undue influence. Birmingham 
Trust & Savings Co. v. Cannon, 85 So. 


768, 204 Ala. 336. 
84 See supra § 215. 
85. Meagher v. Harrington, 254 P. 


432, 78 Mont. 457. 


86. Meagher v. Harrington, supra. 
87. See supra § 215. 

88. See Fraud §§ 145-158. 

89. Ala.—Brindley v. Brindley, 72 


So. 497, 197 Ala. 221; Smith v. Smith, 
45 So. 168, 153 Ala. 504. © 


Cal.—Plummer y. Brown, 12 P. 464, 
_10 Cal. 544; Perreau v. Perreau, 106 
P. 728, 12 Cal.App. 122. 


Ind.—Alexander v. Spaulding, 66 N. 
BH. 694, 160 Ind. 176. 


Mo.—Gates Hotel Co. v. 
tie Real Estate Co., 52 
1 . 


N.J.—Holton v. Holton, 65 A. 481, 
72 N.J.Eq. 312. 


N.Y.—Tiedemann y. Tiedemann, 189 
INSYES. Wooly Lilo: Misc; '4622> barry. Vv. 
Parry, loo Neves, L0%2,,02 MLise. 490) 


Pa.—McCall’s Appeal, 11 A. 206, 8 
Pa.Cas. 260. 


And see cases infra this note. 


[a] Complaint not charging fraud 
(1) does not aver facts sufficient to 
show a constructive trust, because 
such trusts have their origin in actual 
or legal fraud, and generally arise in 
cases where there is no intention to 
create a trust. Alexander v. Spauld- 
ing, 66 N.E. 694, 160 Ind. 176. (2) A 
bill which seeks to establish a trust 
in a person who has purchased at a 
sheriff's sale, but which does not 
show fraud at the time of the sale or 
payment of the purchase money, is in- 
sufficient. McCall’s Appeal, 11 ‘ 
206, 8 Pa.Cas. 260. 


[b] Allegations of fraud held suf- 
ficient.—(1) In general. Kilgour v. 


Cc. R. H. 
S.W. (24) 


New Orleans Gaslight Co., 14 F.Cas. 
No. 7,764, 2 Woods 144; Fields v. 
Fields, 101. So. 588, 211 Ala. 649; 
Shoptaw v. Sewell, 49 S.W.(2d) 601, 
185 Ark. 812; Jones v. Eureka Imp. 
Co., 138 S.W. 1094, 53 Ark. 191; Becker 
v. Schwerdtle, 74 P. 1029, 141 Cal. 386; 
Apablasa v. Sepulveda, 267 P. 105, 91 
Cal.App. 232; Canfield v. Jeannotte, 
ta BP. 1062, 31 Colo. -292;—Watsen =v: 
Wagner, 168 N.W. 428, 202 Mich:>-397; 
Morris v. Vyse, 117 N.W. 639, 154 
Mich. 258, 129 Am.S.R. 472; Leahey 
v. Witte, 27 S.W. 402, 123 Mo. 207; 
Jewell v. Hart, (Tex.Civ.App.) 244 S. 
W. 827. (2) Of particular defendant. 
Sadowski v. Rykaczewski, 138 A. 619, 
15 Del.Ch. 363. 


[ec] Allegations of fraud held in- 
sufficient.—Henley v. Masonic Tem- 
ple Ass’n, 94 So. 300, 208 Ala. 371; 
Hellenthal v. Sloane, 5 Alaska 362; 
De Castro v. Fellom, 67 P. 142, 135 
Cal. 225; Plummer y. Brown, 12 P. 
464, 70 Cal. 544; Bram v. Christopher, 
151 P. 172, 27 Cal.App. 741; Dickin- 
son v. Dickinson, 137 N.H. 468, 305 Ill. 
521; Jackson v. Landers, 34 N.E. 323, 
134 Ind. 529; Gates Hotel Co. v. C. R. 
H. Davis Real Estate Co., (Mo.) 52 S. 
W.(2d) 1011; Shaffner v. Shaffner, 22 
A. 822, 145 Pa. 1683; Hendrix v. Nunn, 
46 Tex. 141; Porter v. Shaffer, 133 S. 
BH. 614, 147 Va. 921. . 


[d] Plaintiff’s knowledge of fraud. 
—A failure to allege when fraudulent 
acts creating a trust in land for the 
benefit of heirs of devisee came to 
plaintiff’s knowledge is not fatal ona 
general demurrer. Johnston Vv. 
Stephens, (Tex.) 49 S.W.(2d) 431 [rev 
Civ.App.) 300 S.W. 225]. 


90. Freeman v. Hopkins, 32 F.(2d) 
756 [cert den 50 S.Ct. 30, 280 U.S. 
575, 74 L.Ed. 626]. 


fa] Thus a bill to establish a trust 
in property alleged to have been 
fraudulently concealed from the 
knowledge of the court by the ad- 
ministrator of the estate of the 
brother of plaintiff's ancestors is 
fatally defective where it does not 
allege that plaintiff’s ancestors or any 
other relative of decedent living at 
the time of the administration was 
without full knowledge of the alleged 
fraudulent concealment. Freeman v. 
Hopkins, 32 F.(2d) 756 [cert den 50 
S.Ct. 30, 280 U.S. 575, 74 L.Ed. 626]. 


91. Nichols v. Rogers, 29 N.E. 377, 
139 Mass. 146; Hendrix vy. Nunn, 46 
Tex. 141. 


[a] General averment that defend- 


ant acted fraudulently and in bad 
faith is insufficient. Nichols v. Rog- 
ers, 29 N.E. 377, 1389 Mass. 146. 


92. Hellenthal v. Sloane, 5 Alaska 
362; Perreau v. Perreau, 106 P. 728, 
12 Cal.App. 122. 


93. Alaniz v. Casenave, 27 P. 521, 
91 Cal. 41; Hanson v. Svarverud, 120 
N.W. 550, 18 _N.D. 550; Luscombe v. 
Grigsby, 78 N.W. 357, 11 S.D. 408. 


94. Goldsmith v. Goldsmith, 39 N. 
BE. 1067, 145 N.Y. 3138; Wan Dyne v. 
Nelson, 245 N.Y.S. 389, 230 App.Div. 
577; Grady v. Hartshorne First State 
Bank, 288 P. 481, 143 Okl. 268. 


[a] Thus a petition stating facts 
showing fraud as a matter of law or 
sufficient to justify an inference of 
fraud in equity is not demurrable. 
Grady v. First State Bank of Harts- 
horne, 288 P. 481, 143 Okl. 268. 


95. As to: 
Resulting trusts see supra § 972. 
Trusts in general see supra § 971. 
96. See supra § 217. 


As to trusts in general see supra 
§§ 32-45. 


an Kindred v. Guest, 19 Pa.Dist. 


98. See supra §§ 873-887. 


99. Cal.—Burke v. Maguire, 98 P. 
21, 154 Cal. 456; Noble v. Noble, 239 
P. 51, 73 Cal.App. 504. : 


Iowa.—Toledo Sav. Bank v. Johns- 
ton, 62 N.W. 748, 94 Iowa 212. 


Ky.—Ogden v. Grant, 6 Dana 478. 


Fe Or at v. Howell, 9 N.J.Eq. 


N.Y.—W oolley 
573, 101 N.Y. 688 


Tex.—Dial v. Dial, 21 Tex. 529. 


Wash.—Seattle v. McDonald, 66 P. 
145, 26 Wash. 98. 


And see cases infra this note. 


[a] Allegations held sufficient.— 
(1) In general. Diamond v. Con- 
nolly, 251 F. 234, 163 C.C.A. 390 [rev 
on other grounds 276 F. 87, cert den 
42 S.Ct. 169, 257 U.S. 656, 66 L.Ed. 420, 
39° S.Ct. 7, 248 U.S. 561, 63) L.Wd. 422): 
Terrell v. Eagle, 107 S.W. 670, 85 
Ark. 140; Pearl v. Pearl, 177 P. 845, 
177 Cal. 303; Holmes y. Seaboard 
Portland Cement !Co., 116 N.Y.S. 524, 
63 Mise. 82 [aff 119 N.Y.S. 1129, 134 
App.Div. 970]; McCredie v. McCredie, 


v. Baldwin, 5 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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carry out the trust according to its terms,! or that he 
In a suit to follow trust funds 
or property,® complainant must allege a violation of 
trust on the part of the trustee in disposing of the 


has denied the trust.? 


funds or property. 


[§ 975] (6) Allegations as to Conditions Pre- 
A bill, complaint, or petition to establish 
and enforce a trust should allege the performance 
of all conditions precedent to the maintenance of the 
such as that, where the suit is against a 
third person by the cestui que trust, he requested the 
trustee to sue and he refused to do so.® 


cedent. 


action,°® 


Boat Paro oly ao 4 Orci oRinker’s 
Adm’r v. Simpson, (Va.) 166 S.B. 546. 
(2) As to mismanagement. Seattle 
v. McDonald, 66 P. 145, 26 Wash. 98. 
(3) <A complaint averring that de- 
fendant accepted a trust fund, to be 


held for a class of whom plaintiff! 


was one, and in violation of his trust 
and his duty to plaintiff suffered the 
fund to be paid over to a stranger 
having no legal right to it, to plain- 
tiff’s injury, states a cause of action. 
Smythe v. Tomlinson, 140 N.Y.S. 840. 
(4) A petition of a cestui que trust, 
which states that the trustee is in 
possession of the trust property, and 
refuses to pay ovér the profits thereof 
or the principal, but is applying the 
same to his own benéfit, discloses a 
good cause of action, for which equity 
will grant relief, even under a general 
prayér, although the specific relief 
prayed for may not be Bote: Dial 
v. Dial, 21 Tex. 529. 


[b] Allegations held insufficient.— 
A complaint alleging that defendants, 
trustees under a will, made a divi- 
sion of the income in their hands, and 
distributed the same to various ces- 
tuis que trust, but unlawfully with- 
held from plaintiff’s assignor part 
of the income to be distributable to 
him, does not state a cause of action 
not showing any accounting or 
promise on the part of the trustees to 
pay an ascertained sum. Batchis v. 
Leask, 134 N.Y.S. 350, 149 App.Div. 
(alex 


[c] In suit for failure to sell land 
under a conveyance in trust to do so, 
there need be no averment that the 
grantor had consented to a sale. Og- 
den v. Grant, 6 Dana (Ky.) 473. 


[d] WMisjoinder of causes.—A peti- 
tion to charge a trustee for fraud and 
misconduct and for an accounting is 
not bad because it also seeks to re- 
cover for the breach of trust. Toledo 
Sav. Bank v. Johnston, 62 N.W. 748, 
94 Iowa 212. 


1. Way v. Shaver, 84 P. 283, 2 Cal. 
App. 650. 


[a] Thus a complaint in an action 
to declare a trust for the benefit of 
creditors which fails to allege that 
defendants have denied the trust, or 
that the trustee has ever declined or 
refused to carry out the same accord- 
ing to its terms, is defective. Way v. 
Shaver, 84 P. 283, 2 Cal.App. 650. 


2. Way v. Shaver, supra; Nichols 
v. Rogers, 29 N.E. 377, 139 Mass. 146; 
Petty v. Emery, 88 N.Y.S. 823, 96 App. 
Wives oD. 


[a] Allegations held insufficient.— 
Where a bill in equity alleges that 
defendant, with funds contributed by 
plaintiff, bought a portion of a mine, 
and now denies that plaintiff has any 
interest in’ such portion, and claims 
to hold it to his own use, it is an in- 
sufficient averment of a refusal to 
recognize the rights to which plaintiff 
will be entitled when the subject of 
the trust is closed. Nichols v. Rog- 
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alleged.® 


A demand 


ers, 29 N.E. 377, 189 Mass. 146. 
3. See generally supra §§ 888-924. 


4. Cal.—Burke v. Maguire, 98 P. 
21, 154 Cal. 456. 


Colo. —Hopkins v. Burr, 52 P. 670, 
24 Colo. 502, 65 Am.S.R. 238. 


Ind.—Coffinberry v. McClellan, 
N.E. 97, 164 Ind. 131. 


N.C.—McEachin vy. Stewart, 11 S. 
E. 274, 106 N.C. 336. 
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Pa.—Ricketts’ Appeal, 12 A. 60, 9 
Pa.Cas. 247. 
5. Hardman v. Ryan, 180 P. 142, 


106 Wash. 433. 


[a] Thus, in an action for dam- 
ages for breach of agreement, where- 
by plaintiffs were to execute a writ- 
ing agreeing to hold the property in 
trust for one year, during which time 
plaintiffs could redeem, defendants 
having recorded deeds delivered to 
them, but refused to execute trust 
agreement, the complaint is demurra- 
ble, if it fails to show that plaintiffs 
had offered to redeem within the year. 
Hardman v. Ryan, 180 P. 142, 106 
Wash. 433. 


Conditions precedent in general see 
supra §§ 946-950. 


6. Stevens v. Orton, 43 N.Y.S. 792, 
18 Mise. 538; Cooper v. Weston, 1 N. 
Yes. Oss 


7. See supra § 949. 


8. Garard v. Garard, 34 N.B. 442, 
809, 135 Ind. 15; Chamberlain v. Lan- 
cey, 60 Me. 230; Hungerford v. Cush- 
ing, 8 Wis. 332. 


[a] Tlustrations.—(1) In an 
tion to declare an alleged trust in 
proceeds of a sale of real estate, 
an accounting, and for damages for 
the conversion of such proceeds, the 
complaint need not allege a demand. 
Garard v. Garard, 34 N.E. 442, 809, 135 
Ind. 15. (2) In a_-bill to enforce an 
alleged trust in relation to real estate 
held by a deed absolute in form, but 
as security for certain loans, no alle- 
gation for a demand for an account 
is necessary. Chamberlain v. Lancey, 
60 Me. 230. (3) Where a trust deed 
of property conveyed as part of the 
stock of a company which was to be 
formed, provided that, unless sixty- 
five shares should be subscribed for 
within a certain time, the trustee 
should, on demand, reconvey, if the 
trustee totally abandoned his duty, 
no allegation of a demand before 
filing a bill for a reconveyance need 
be made in the bill. Hungerford v. 
Cushing, 8 Wis. 332. 


9. See supra § 950. 


Reimbursement for disbursements 
and expenses in general see supra §§ 
591-593. 


10. Powell v. Powell, 2 N.E. 162, 
114 Ill. 329; Hoffman v. Buchanan, 
123 S.W. 168, 57 Tex.Civ.App. 368. 


[a] Thus a petition to recover 


ac- 
the 
for 


[65 C.J.] 1045 


not being necessary as a condition precedent to a 
suit against the trustee,’ such a demand need not be 
Where the trustee is entitled to reimburse- 
ment for disbursements and expenses, made or in- 
curred in the execution of the trust, as a condition 
precedent to the maintenance of the suit,® there must 
be an allegation of a readiness and willingness on 
the part of complainant to pay the same;'° but, 
although there are some decisions to the contrary,*? 
it ordinarily is not necessary to allege a tender to the 
trustee of sums paid or liabilities incurred by him 
in the trust,** particularly where the trustee has al- 


land on the ground that defendant, 
who bought and paid for it, acquired 
and held the title in trust for plain- 
tiff, does not state a cause of action 
without also offering to do equity by 
alleging a willingness and ability to 
pay the purchase price as a condition 
of a judgment, even if an actual ten- 
der of payment before suit was ren- 
dered unnecessary by defendant’s 
conduct. Hoffman v. Buchanan, 123 
S.W. 168, 57 Tex.Civ.App. 368. 


[b] Where two persons obtain op- 
tion to purchase leasehold interest in 
land, and one of them makes the pur- 
chase in his own name, and the other 
files his bill to have a trust declared 
in his favor and to share in the prop- 
erty purchased, the complainant must 
offer in his bill to reimburse defend- 
ant for his share of the purchase- 
money, aS such payment is a condi- 
tion to his right to equitable relief. 


Campbell v. Powers, 28 N.E. 1062, 
ESO AN PRE 
[ec] In Pennsylvania, in an action 


of ejectment to enforce the execution 
of a trust, there can be no recovery, 
without an offer to reimburse the 
trustee for moneys which he has ex- 
pended; but if a recovery be sought 
on the ground of fraud practised by 
defendant, then no such offer is neces- 


oo McKennan v. Pry, 6 Watts 
137. 
11. Martin v. Tenison, 26 Ala. 738; 


Howe v. Bates, 21 Pa.Co. 570. 


[a] On bill to establish resulting 
trust, an offer in the bill to pay the 
money advanced, with interest, is 
sufficient, when it is shown that a 
prior tender would have been useless 
by reason of defendants repudiating 
the trust sought to be enforced 
aeannet them. Bates v. Kelly, 80 Ala. 


[b] Tender of release.—Where a 
bill in equity avers that complainant 
verbally agreed to purchase land, and 
that to secure defendant who had 
loaned him the hand money, he per- 
mitted the article of agreement to be 
executed to defendant, and that de- 
fendant secretly paid the first install- 
ment of the purchase money, and that 
complainant thereupon tendered to 
him the amount of such installment 
and the hand money, the bill is de- 
murrable because it does not aver a 
tender of a release by the owner to 
defendant of liability under the arti- 
cle of agreement. Howe v. Bates, 21 
Pa.Co. 570. 


12. Pickens v. Jackson, 
5386, 152 Ga. 100; Powell v. Powell, 2 
N.E. 162, 114 Ill. 329; Chamberlain 
v. Lancey, 60 Me. 230. 


[a] Thus a tender need not be al- 
leged in a suit to declare and enforce 
a trust against one who holds the 
title to land in trust to indemnify 
himself from liability in respect to 
the purchase-money. Powell v. 
Powell, 2 N.E. 162, 114 Ill. 329. 


108 S.E. 
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ready received more than he paid,t* or where the 
disbursement or expense was incurred through his 


own fault.++ 
{§ 976] b. Plea or Answer. 


13. Taylor v. Calvert, 37 N.H. 531, 
138 Ind. 67. 


14. Godwin v. Whitehead, 11 So. 
65, 95 Ala. 409. 


15. See Pleading §§ 197-379. 
16. See Equity §§ 505-584. 


17%. Davis: v.. Davis, 17° N.H:. 560. 
And see cases infra notes 18-27. 


[a] Purpose of writing.—Where a 
writing in terms creates a trust in 
land in favor of a married woman, 
the trustee is not required, in an an- 
swer to a bill in the name of the hus- 
band and wife, to state whether or 
not the writing was given for the 
separate benefit of the wife and for 
the purpose of creating a trust for her 
sole use, as the writing itself is the 


proper evidence. Davis v. Davis, 17 
N.H. 560. 
a8. Scott v. Harris; 118 ill. 447; 


Stoff v. Schuetze, (Mo.) 240 S.W. 139; 
Campbell v. O’Neill, 72 S.E. 732, 69 W. 


Va. 459. And see generally Equity §§ 
564-566; Pleading §§ 338-354. 
[a] Whus the failure of an answer 


to deny allegations of the petition 
asserting a constructive trust con- 
stitutes an admission of such allega- 


tions. Stoff v. Schuetze, (Mo.) 240 
S.W. 139. 
{b] Admission not showing trust. 


—wWhere on a bill by the adult heirs 
and devisees of a deceased testator, 
against the widow and infant daugh- 
ter, to establish that a conveyance by 
him to the widow, shortly before his 
death, was made upon an express 
trust for the benefit of his devisees 
and legatees, the widow answered the 
bill, and alleged that “the convey- 
ances were made by the deceased with 
the intention of changing the effect 
of his will, and providing for this de- 
fendant and her infant daughter, 
Laura,” such clause in the answer 
was not an admission by the widow 
that she took and held as trustee by 
the conveyances. Scott’'v. Harris, 113 
Ill. 447. 


[c] Admitted trust same as al- 
leged.—Where an express trust, ad- 
mitted and declared in the answer, 
is substantially the same as that al- 
leged in the bill, it will be enforced 
according to its terms, although it 
differs in form or details from the 
trust alleged in the bill. Campbell vy. 
O’Neill, 72 S.E. 732, 69 W.Va. 459. 


19. Snider v. Robinson, 102 S.E. 
482, 85 W.Va. 673. And see generally 
Equity §§ 508, 549; Pleading §§ 228- 
239. 


[a] Before entry of final decree.— 
To a bill by a testamentary benefi- 
ciary of a trust for a greater allow- 
ance out of the corpus on insufficien- 
ey of rents and interest filed against 
the executor, remainderman, and 
residuary legatees, anSwers may be 
filed at any time before entry of a 
final decree, even after failure to an- 
swer within the time allowed by the 
court after the court has overruled a 


The rules applicable 
to pleas or answers in civil actions generally,*® par- 
ticularly those applicable in suits in equity,*® gen- 
erally regulate and control a plea or answer in a suit 
to establish and enforce a trust,1? such as with re- 
gard to admissions in the plea or answer,'® and as 
to the time of filing the plea or answer.'® 


‘whether petitioner’s claim 


' TRUSTS 


[§§ 975-976 


cordance with such rules the plea or answer should 
plainly deny the allegations of the bill, complaint, 


or petition, relative to the trust,?° or clearly avoid 


In ac- 


demurrer, and on a resisted demand 
for a decree has refused to allow it, 
and enlarged the time for answers. 
Snider v. Robinson, 102 S.H. 482, 85 
W.Va. 673. 


26. Stephens v. St. Louis Union 
Trust Co., 103 N.E. 190, 260 Ill. 364; 
Ryerson v. Newark, 6 N.J.Eq. 201; 
Lupo Vv. True; 16° S:C. 579; Cocke 
v. Minor, 25 Gratt. (66 Va.) 246. 


And see cases infra this note. 


[a] MTlustration.—Where, in a suit 
to establish a resulting trust, the bill 
alleges that complainant furnished 
the purchase money, and that title 
was taken in the name of defendant’s 
intestate, a defense denying that com- 
plainant furnished the purchase 
money may properly be raised by an- 
swer or plea. Stephens v. St. Louis 
a a Co.,, 103 _N- EB. 190; 260 


[b] Failure to deny. — Where a 
complaint alleges facts which if true 
show a trust in lands, and the answer, 
without denying the allegations of 
the complaint, claims title in defend- 
ants, and denies that the supposed 
cestui que trust ever had legal seizin 
or right to possession, the existence 
of the trust is established by the fail- 
ure of defendant to deny the allega- 
tions of the complaint. Lupo v. True, 
16 —S:@. og: 


[ec] Where answer acknowledges 
facts which show trust, although it 
denies the trust set up in the bill, 
complainant will be entitled to his 
account as prayed for. Towle v. Mack, 
ANGE Os 


[d] Answer setting up statute of 
limitations in bar of the suit cannot 
in the same paragraph couple with it 
a special denial of defendant’s trus- 
teeship, in support of the plea of the 
statute. Colglazier vy. Colglazier, 20 
N.E. 490, 117 Ind. 460. 


fe] As justifying dismissal.—(1) 
Under a statute which provides that a 
petition to the surrogate’s court to 
compel a testamentary trustee to pay 
money should be dismissed, if the 
trustee files a verified answer stating 
facts which show that it is doubtful 
is valid 
and legal, and denying its validity or 
legality, an answer, to have this ef- 
fect, need not, in specific terms, deny 
the validity or legality of the claim, 
but it is sufficient if it contains such 
denial in substance. Matter of 
Stevens, 45 N.Y.S. 908, 20 Mise. 157 
(answer held sufficient). (2) But an 
answer to a petition by a beneficiary, 
under a will creating a trust estate 
which is not assignable, which alleges 
an assignment by the beneficiary of 
his interest to a third person does not 
require a dismissal of the petition. 
In re Foster, 75 N.Y.S. 1067, 37 Misc. 
581, 3 Mills Surr. 1. (3) So also, an 
answer denying the charge of the 
petition and alleging that he had per- 
formed, and was willing to perform, 
the duties of the trust, but that the 
petitioner insisted on going away 


such allegations;21 and the fact that such a denial 
is accompanied by an offer to reconvey on reim- 
bursement being made gives plaintiff no right to re- 
lief.22. Special defenses must be specially pleaded,?* 
and the plea or answer must clearly and distinctly 
allege all special matters of defense relied on,?* such» 


from home, and in being influenced by 
those who were seeking to obtain the 
legacy, is insufficient to entitle the 
trustee to a dismissal of the petition. 
Matter of Riley, 24 N.Y.S. 309, 4 Mise. 
338, 1 Pow.Surr. 439. 


21. Colglazier v. Colglazier, 20 N. 
E. 490, 117 Ind. 460; Bartholomew v. 
Guthrie, 81_P. 491, 71 Kan. 705; 
Va Pruey 16°S,.Cis579s 
25 Gratt. (66 Va.) 246. 


[a] Answer held insufficient.— 
Where it is sought to hold a trustee 
for well secured bonds, belonging to 
the trust fund, which he has sold at 
a large sacrifice, his answer that the 
interests of the cestuis que trust re- 
quired a sale of the bonds, and that he 
had properly applied the proceeds 
thereof to their use, without showing 
how they were applied, and without 
showing or alleging that he had ever 
kept or settled an account of his 
transaction as trustee, is not. suffi- 
cient, even though not replied to. 
Cocke v. Minor, 25 Gratt. (66 Va.) 246. 


[b] Paragraph of answer may 
confess and avoid part of the allega- 
tions of the complaint and deny the 
others. Colglazier v. Colglazier, 20 
N.E. 490, 117 Ind. 460. 


22. Rhodes v. Good, 114 A. 494, 
ZEA Tae 


[a] Thus a gratuitous offer to re- 
convey on reimbursement being made, 
contained in answer in suit to estab- 
lish and enforce a resulting trust, be- 
ing accompanied by denial of all ma- 
terial averments of bill and of any 
liability, not being accepted, gives no 
right to relief. Rhodes v. Good, 114 
A. 494, 271 Pa. 117. 


23. Carstensen v. Ballantyne, 122 
P. 82, 40 Utah 407; Fleenor v. Hens- 
ley, 93 S.E. 582, 121 Va. 367. And see 
cases infra note 24. 


[a] Thus, in an action by an heir 
against other heirs to declare a truSt, 
that plaintiff had received his dis- 


Lupo 
Cocke v. Minor, 


tributive share of the estate is a mat- - 


ter of affirmative defense, which must 
be pleaded. Carstensen v. Ballantyne, 
122 P. 82, 40 Utah 407, 


24. Oyster v. Oyster, 28 F. 909 [aff 
12 S:Ct. 916, A40(ULSt 493800985 “awd: 
534]; Tyler v. Daniel, 65 Ill. 316; 
Stewart v. Carneal, 51 S.W. 800, 21 
Ky.L. 497 [mod 44 S.W. 442]; Spivey 
v. Harrell) 7 S:B..693;° 20) Nic) 48: 


[a] Special plea held insufficient. 
—Where, in an action to recover land, 
an answer alleging that plaintiff was 
to buy the land, and let defendant 
have it “at a little advance,” but not 
alleging that he bought for defend- 
ant, or that defendant supplied the 
money, is not sufficient to raise the 
question of a parol trust. Spivey v. 
Harrell, 7 S.E. 693, 101 N.C. 48. 


[b] Plea of prior adjudication 
against complainant in bar to so much 
of a bill as asks for the enforcement 
of the trust is good. Oyster v. Oys- 
ter, 28 F. 909 [aff 11 S.Ct. 916, 140 U.S. 
493, 35 L.Ed. 534]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 976-978] 
as the defense of fraud;?5 


case there must be an express and 


notice.*" But relief may be denied in a suit in equity, 
to enforee a resulting trust, where the claim asserted 
is a stale claim, although that defense is not plead- 
An answer under code practice asking affirm- 
ative relief which has no relation to the relief asked 
by complainant is bad,?° as is also an answer setting 
up a denial on information and belief, by one who 
has personal knowledge of the facts.®° 


ed.?8 


Statute of frauds.*1 
alleged trust of which there is no 


ration in writing may admit the existence of the trust 
and plead the statute of frauds,** and, according to 
some authorities, as a general rule the statute of 


frauds, to be available as a defense, 


25. Hudgins v. White, 37 N.C. 575; 
Leath v. Watson, 17 S.E. 4, 89 Va. 
722. 


[a] “hus the court will not refuse 
to enforce a parol trust on the ground 
that it: was created to hinder and -de- 
fraud creditors, when such defense is 
not set up in the answer, and no at- 
tempt is made to prove fraud. Leath 
v. 2 eee 17 S.B. 4,89 Va. 722. 


U.S.—Newman v. Schwerin, 
109 on 942, 48 C.C.A. 742. 


Cal.—Title Guarantee & Trust Co. 
v. Henry, 280 P. 959, 208 Cal. 185. 


Colo.—Bassick Min. Co. v. Davis, 
OSS tS eOlON tT o0) 


Minn.—Newton v. Newton, 48 N.W. 
450, 46 Minn. 33. 


Miss.—Greaves y. Atkinson, 10 So. 
738, 68 Miss. 598. 


N.Y.—Tompkins v. Ward, 4 Sandf. 
Ch. 594. 


S.C.—Price v. Krasnoff, 38 S.E. 413; 
60 SOG. Bx Dip 


Tenn.—Wolfe v. 
(Ch.A.) 42 S.W. 39. 


Va.—Cocke v. Minor, 25 Gratt. (66 
Va.) 246. 


[a] Purchaser must allege a pur- 
chase for value and without. notice 
to obtain protection of a statute pro- 
viding that a grant to a trustee not 
disclosing the trust must be deemed 
absolute as to bona fide purchasers. 
Title Guarantee & Trust Co. vy. Hen- 
ry, 280 P. 959, 208 Cal.-185. 


[b] Tlustrations.—(1) Where the 
facts do not appear on the face of the 
complaint so as to admit of a de- 
-murrer, the defense of bona fide pur- 
chaser for value without notice must 
be pleaded to be available. Bassick 
Min. Co. v.' Davis, 17 P.-:294, 11 Colo. 
130. (2) Where a bill to establish 
a resulting trust in lands purchased 
from the trustee fails to state the 
facts and cireumstances bearing on 
the question of the bona fides of the 
purchases under the trustee, the de- 
fense being affirmative must be raised 
by plea or answer, and not by demur- 
rer. Greaves v. Atkinson, 10 So. 73, 
68 Miss. 598. 


[c] Bona fides may be sufficiently 
alleged without alleging in so many 
words that they were in good faith. 
Wolfe v. Citizens’ Bank, (Tenn.Ch.A.) 
42 S.W. 39. 


[ad] Answer held _ sufficient.—An 
answer which alleges that defend- 
ants’ purchase was in “good faith, 
and without any knowledge, notice, 
or information of any fraud or breach 
of trust on the part of the trustee, 


Citizens’ Bank, 


or the defense of bona 
fide purchaser for value without notice,?® in which 


One sued with regard to an 
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ated.?° 
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ly pleaded ;3* and where the answer admits a parol 
trust without claiming the benefit of the statute of 
frauds, the trust may be enforced, as defendant will 
be taken to have waived the statute,** and he ean 
contest only the fact that the trust was orally ecre- 
It has been held, however, that if, although 
he admits the parol trust, he insists in his answer 
on the benefit of the statute, he will be entitled to 
it notwithstanding such admission;?® 
also been held that if the answer denies the trust 
the statute may be taken advantage of, although it 


and it has 


is not set up as a defense.37 


sufficient decla- 


must be special- 


except as appears on the records of 
the register’s office,” is sufficient to 
sustain the defense of purchaser for 
value without notice. Price v. Kras- 
noff, 38 S.E. 413, 60 S.C. 172. 


[e] Answer held insufficient.—In 
an action against a purchaser of 
bonds belonging to a trust fund, with 
notice of the trust, the answer of the 
purchaser, alleging that the trustee 
informed him that he needed the 
money to meet debts contracted for 
his cestui que trust, and that from 
all the information he had he was led 
to believe that the trustee wanted 
the funds for proper purposes, is not 


sufficient, although not replied to. 
Cocke v. Minor, 25 Gratt. (66 Va.) 
246. 


[f] Consideration. — A plea that 
defendant is a bona fide purchaser for 
a valuable consideration, without no- 
tice, must show to whom the con- 
sideration was paid, as well as its 
actual payment before receiving no- 
tice of the trust; but where the bill 
contains no averment as to the pay- 
ment of the consideration of defend- 
ant’s purchase, the answer in support 
of a plea of bona fide purchase, etc., 
should not repeat the averments of 
the plea, touching the payment of the 


consideration. Tompkins v. Ward, 4 
Sandf.Ch. (N.Y.) 594. 
[g] Answer of third person.— 


Where, in a suit to follow trust funds 
into lands, plaintiff brings in as de- 
fendants all parties in interest, in- 
cluding a vendee of the land, such 
vendee may set up in his answer his 


|} equities as a bona fide purchaser, and 


ask for affirmative relief against his 
codefendants, without asking for re- 
lief against plaintiff, other than that 
his equities be declared superior to 
plaintiff's. Darragh v. Rowe, 96 N.Y. 
S. 666, 109 App.Div. 560. 


27. Newman v. Schwerin, 109 F.} 


942, 48 C.C.A. 742; Fahnestock v. 
Bailey, 3 Mete.’ (Ky:) 48, 77 Am.D. 
161; Tompkins v. Ward, 4 Sandf.Ch. 
(N.Y.) 594; Waterman y. Cochran, 12 
vt. 699. 


{a] Im answer with plea of bona 
fide purchase, etc., (1) defendant must 
deny every allegation in the bill, 
which, if admitted, would fix him 
with notice, actual or constructive; 
but when the facts alleged are not 
within his personal knowledge, he is 
merely to deny notice’ thereof. 
Tompkins v. Ward, 4 Sandf.Ch. (N.Y.) 
594, (2) An answer, in a suit to 
avoid a deed as in fraud of the gran- 
tor’s trust, not alleging want of no- 
tice, but merely consideration, does 
not present the defense of bona fide 
purchaser. Maylor 2.0 VR OxX’S 3 Ex’ rs, 
173 S.W. 154, 162 Ky. 804. 


[ 977] c. Replication or Reply. A replication or 
reply to a plea or answer in a suit to establish and 
enforce a trust is governed by the rules applicable 
to replications or replies in civil actions generally.?® 


[§ 978] d. Cross Bill or Cross Complaint. Coun- 


28. Cox v. Brown, 101 A. 260, 87 
N.J.Hq. 462. 


Laches and stale demands in gen- 
eral see Hquity §§ 211-252. 


29. Green v. Green, ri S.E» 952, 
50 S.C. 514, 62 Am.S.R. 84 


30. Avery v. Stewart, 2 S.E. 775, 
136 N.C. 426, 68 L.R.A. 776. 


$1. Pleading writing in bill, com- 
plaint, or petition see supra § 971. 


32. McKenna v. Meehan, 161 N.E. 
472, 248 N.Y. 206. 


[a]  Tllustration.—Where the peti- 
tion alleges that the petitioner’s deed, 
the contents of which are not dis- 
closed thereby, was executed for the 
sole purpose of having a defendant 
hold the land thereby conveyed in 
trust for the plaintiff, and the answer 
of another defendant, who acquired 
‘title by conveyance from the first- 
mentioned defendant, besides a gen- 
eral denial, alleges title in such sec- 
ond grantee, derived from plaintiff as 
the original source of title, by means 
of said first deed and subsequent con- 
veyance, and also an estoppel in pais 
against plaintiff, the existence of such 
writing, as well as the fact of such 
trust, is put in issue. Chandler vy. 
Roe, 148 P 1026, 46 Okl. 349. 


33. Condit v. Maxwell, 44 S.W. 467, 
142 Mo. 266; McKenna. v. Meehan, 
161 N.E. 472, 248 N.Y. 206. And see 
Se aes Frauds, Statute of §§ 447- 
451, 462 


Demurrer to raise statute as de- 
fense see infra § 979: 


34. Flagg v. Mann, 9 F.Cas.No. 
4,847, 2 Sumn. 486; Carpenter v. 
DAVASH one el lias Tynan v. Warren, 
DLAC = O19 01y bio, N_J.Eq. 313; Dean v. 
Dean, 9 N.J.Eq. 425; Cottington Vv. 
Fletcher, 2 Atk. 155, 36 Reprint 498. 


35. Carpenter v. Davis, 72 Ill. 14. 
36. Dean v. Dean, 9 N.J.Eq. 425. 


S7. Peralta v. Castro; 6 Cal. 354; 
Whyte v. Arthur, 17 'N.J. Ea. 521. 
And see generally ‘Frauds, Statute of 
§ 462. 


[a] Thus, in an action to estab- 
lish and enforce a trust of real estate, 
‘it is the privilege of the answering 
defendants, who claim as innocent 
purchasers for value without knowl- 
edge of the alleged trust, to require 
the trust to be established by evi- 
dence in conformity to our statute 
without specifically pleading the stat- 
ute as a bar.’ Austin v. Young, 106 
A. 395, 396, 90 N.J.Eq. 47. 


8s. Veal v. Veal, 12. S.W. 384, $9 
Ky. 314, 11 Ky.L. 517, 25 Am.S.R.'534 
(holding demurrer to reply proper). 
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ter rights in trust property may be asserted by de- 
fendant by a eross bill or cross complaint, in a suit 
relative to the establishment and enforcement of 
the trust;°° and it has been held that where a de- 


TRUSTS 


ally*! apply to 


fendant is brought into a suit to establish a resulting 


trust for the purpose of adjusting his equities he 
must file an answer in the nature of a cross bill set- 
ting up the superiority of his equities, or the court 
may establish only plaintiff’s claim.*° 
applicable to cross bills or cross complaints gener- 


And see generatly Equity §§ 585-595; 
Pleading §§ 392-442. 


39. H.C. & W. B. Reynolds Co. v. 
Reynolds, 67 So. 298, 190 Ala. 468. 


[a] Thus, on a bill by a corpora- 
tion to establish a resulting trust in 
property purchased by its treasurer in 
his own name with corporate funds, 
a trust company, which had loaned 
money in reliance on the treasurer’s 
apparent ownership, may properly file 
a cross bill to assert its rights against 
the corporation. H.C. & W. B. Reyn- 
olds Co. v. Reynolds, 67 So. 293, 190 
Ala. 468. 


40. Miller v. Himebaugh, (Tex.Civ. 
App.) 153 S.W. 338. 


41. See Equity §§ 596-617; 
ing §§ 381-391. 


42. H.C. & W. B. Reynolds Co. v. 
Reynolds, 67 So. 293, 190 Ala. 468; 
Wolfe v. Rogersville Citizens’ Bank, 
(Tenn.Ch.A.) 42 S.W:: 39. And. see 
cases infra this note. 


[a] Cross bill held sufficient.—In 
an action for trespass and waste, an 
answer that defendants were unable 
to redeem the land from a judgment 
sale and that plaintiffs’ mother, since 
deceased, redeemed under an agree- 
ment to hold title for defendants in 
trust until defendants could pay the 
amount of the judgment to the moth- 
er, and that she died before it could 
be done, states a defense. Anglin vy, 
Powell, 32 S.W.(2d) 54, 235 Ky. 705. 


[b] Cross bill held insufficient: (1) 
AS being too indefinite and uncertain 
to establish a resulting or express 
trust. Stelling v. Stelling, 153 N.E. 
Wels moos Liked oe aCein elie a CSU tive 
the United States to establish and en- 
force a trust ex maleficio in property 
purchased with funds embezzled from 
the government, a bill of intervention, 
setting up an adverse claim to the 
property under an agreement between 
defendant and intervener, is insuffi- 
cient, where it does not deny the al- 
legations of the original bill nor al- 
lege that the intervener was ignorant 
of the facts so alleged. United States 
v. Greene, 163 F. 442 [aff sub nom. 
Leary v. United States, 184 F. 433, 107 
C.C.A. 27 (rev on other grounds 32 
S.Ct. 599, 224 U.S. 567, 56 L.Ed. 889)]. 


[ec] Construction of particular al- 
legation.—The allegation in a cross 
bill that the record title was out- 
standing in one whom defendant 
claimed held title in trust for her an- 
cestor is not an averment that the 
legal title was still in the alleged 
trustee. McCoy v. Anderson, 207 S.W. 
213, 187 Ark. 45. 


[d] Good faith.—In a suit to en- 
force a resulting trust, a cross bill 
for the foreclosure of a deed of trust 
on the property in controversy, given 
by the holder of the legal title, alleg- 
ing that certain moneys were ad- 
vanced on the faith of Such deed of 
trust, that the maker thereof claimed 
to own the property, that the legal 
title was in him, that he was in pos- 
session, and that the holder had no 


Plead- 


The rules 


notice of the claim of complainants 
or of any one else to the property, 
sufficiently avers the bona fides of 
such transaction, without alleging in 
so many words that it was in good 
faith. Wolfe v. Rogersville Citizens’ 
Bank, (Tenn.Ch.A.) 42 S.W. 39. 


[e] Reference to matter in orig- 
inal bill.—Where an original bill is 
filed by a corporation to enforce a 
trust in property purchased with its 
money, a cross bill may properly re- 
fer to matters of description in the 
original bill, and adopt them as part 
of the cross bill, and, while a cross 
complainant is not required to plead 
any matters set up in the original 
bill, he may shorten his cross bill 
by reference to pleadings already 
filed) H.C. .& W..B.. Reynolds, vy: 
Reynolds, 67 So. 293, 190 Ala. 468. 


43. Denicke v. Davitt, 134 So. 794, 
223” Ala, 69; Plum v. Smith, 39) “A; 
1070, 56 N.J.Eq. 468. 


[a] Thus the share of complain- 
ant in a trust fund created by will, 
and for the recovery of which entire 
fund he sues, cannot be subjected by 
a cross bill to the payment of a judg- 
ment obtained against him by one of 
defendants. Plum v. Smith, 39 A. 
1070, 56 N.J.Eq. 468. 


[b] Cross bill held not demurra- 
ble-—Where the original bill is 
predicated on an alleged express 


trust, and the cross bill charges an 
equitable trust arising from a trans- 
action procured by fraud and undue 
influence, with other slight differences 
between the two bills, the benefi- 
ciaries under the two bills are the 
same persons with the same propor- 
tionate rights, and the purpose of 
both bills is to fasten a trust on the 
same property in the hands of the 
same trustee for the ultimate bene- 
fit of the same beneficiaries in the 
same proportionate interest, the cross 
bill is not demurrable on the ground 
that it is not germane to the original 
bill. Denicke v. Davitt, 134 So. 794, 
223 Ala. 69. 


44. See Equity §§ 456-504; 
ing §§ 452-580. 


45. Oden v. Lockwood, 388 So. 895, 
136° Ala. 514; Clark v: Clark, 144 °S.B. 
787, 167 Ga. 1; Crump v. Crump, 110 
S.E. 225, 152 Ga. 533; Heald v. Ross, 
(N.J.Ch.) 47 A. 575; Dunham v. Sig- 
lin, (643P), 661, 39. Or; 291.0 Anda see 
cases infra this note. 


[a] Thus a bill to enforce an al- 
leged trust of personal property 
which contains no averment as to the 
character of the trust or its terms, 
whether it was created by parol or by 
writing, nor any allegation of fraud 
or concealment by defendant, and no 
explanation of an apparently unrea- 
sonable delay in bringing suit, is bad 
on demurrer. Griffiths v. Griffiths, 3 
Pa.Dist.&Co. 798. 


{b] Bill, complaint, or petition 
held not demurrable.—(1) A bill to 
enforce a trust against the original 
trustee’s grantee, which does not 
show that any legal representative 


Plead- 


[§ 979] e. Demurrer. 
subject to, general rules,4* a demurrer will lie, in a 
suit to establish and enforce a trust, for defects or 
insufficiencies which are apparent on the face of the 
bill, complaint, or petition,*® or of the plea or an- 


[§§ 978-979 


such a cross bill or cross com- 


plaint;*2 and in accordance with such rules it must 
set up matter which has some connection with or re- 
lation to the matter of the original suit.*® 


In accordance with, and 


had even been appointed for the lat- © 


ter, is not demurrable on the ground 
that the original trustee’s legal 
representative is an indispensable 
party. Sage Land & Improvement Co. 
v. Ripley, 192 F. 785, 114 C.C.A. 339. 
(2) <A bill in a suit in the circuit 
court to establish a trust against the 
representative of the deceased trus- 
tee is not demurrable because it fails 
to allege that the county court has no 
jurisdiction to afford the required re- 
lief. Dunham vy. Siglin, 64 P. 661, 39 
. 291. (3) A complaint to compel 
restitution of trust property which 
states a cause of action against de- 
fendant in a representative capacity 
is not demurrable because he is desig- 
nated individually in the summons. 
Soldiers’ Orphans’ Home v. Sage, 33 
N.Y.S. 549, 11 Mise. 159. (4) <A pefi- 
tion by an heir’ to enforce a trust 
in land purchased by the estate’s at- 
torney at an administration sale is 
not bad as against a general demurrer 
for failure to set out who the heirs 
at law of intestate are, where it does 
show that plaintiff is child and one of 
the heirs. Walker v.-Carter, 270 S.W. 
770, 208 Ky. 197. (5) A petition for 
a declaration of trust in, and estab- 
lishment of title to, land, and for oth- 
er relief to which petitioner is en- 
titled, is not subject to a general de- 
murrer from the mere fact that in 
several respects it is subject to 
special exceptions. Phillips v. Wil- 
son, (Tex.Civ.App.) 280 S.W. 228. 


[c] On demurrer to complaint to 
resubject trust property to the orig- 
inal terms of testamentary trust, the 
contention that the agreement under 
which the original trustee conveyed 
the property embodied a settlement of 
the son’s objections to his father’s 
will, and that the right to contest the 
will had been lost by lapse of time, 
cannot be raised. Millspaugh v. Cas- 


sere 188 N.Y.S. 285, 196 App.Div. 
{d] Defect in title cannot be set 


up on demurrer to a bill to enforce 
a trust, since such a defect can be set 
up only as a defense when both fail- 
ure of title and eviction must be 


shown. Heald v. Ross, (N.J.Ch.) 47 
ALO Tb: 
{e] Frivolous demurrer.—Where 


complainant asks a decree that she is 
entitled to receive from her hus- 
band’s estate fifteen hundred dollars, 
which she gave him to hold for her in 
trust, when they were married, a de- 
murrer on the ground that defendant 
has an adequate remedy at law is 
frivolous and should be overruled. 
ert v. Corle, 2 A. 927, 41 N.J.Ea. 


[f] Where, in bill to enforce re- 
sulting trust (1) in land, the facts 
of the purchase are shown, and it 
thereby appears that defendant is a 
purchaser for value, he may raise 
that defense by demurrer. Greaves 
v. Atkinson, 10 So. 73, 68 Miss. 598. 
(2) Such a bill may also be demurred 
to if it fails to state what portion of 
the purchase money was paid by 


For later, cases, developments and changes in the law see Annotations, same title and section number. 
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swer,*® such as for laches*? or statutory lmita- 
tions*® appearing on the face of the bill or com- 


plaint. 
Statute of frauds.‘ 


that it is not in writing.®? 


[§ 980] f. Amended and Supplemental Pleadings. 


plaintiff. Shaffer vy. Fetty, 4 S.H. 278, 
30 W.Va. 248 


46. Bar Se, v. Guthrie, 81 P. 
491, 71 Kan. 705. 


47. Speidel v. Henrici, 7 S.Ct. 610, 
AZO U.S out, Js0" andi 718 “ fath Wb 
F. 753); Fowler v. Alabama Iron, 
ete Cor Sl Son SOS IGe Alan 414; 
Ewald v. Kierulff, 165 P. 942, 175 Cal. 


363; Griffiths v. Griffiths, 3 Pa.Dist. 
&Co. 798. 
[a] Defense of laches in neglect- 


ing to enforce express trust for a long 
time may be raised by demurrer in ac- 
tion on such a trust. Ewald v. 
Kierulff, 165 P. 942, 175 Cal. 363. 


48. Fowler v. Alabama Iron, etc., 
Co., 51 So. 393, 164 Ala. 414; Battle 
v. Durham, 11 Ga. 17. 


[a] To make statute of limita- 
tions available on demurrer, as a bar, 
to a bill for the execution of a trust, 
it must affirmatively appear on the 
face of the bill that the statutory 
period had elapsed before the filing of 
the bill. Battle v. Durham, 11 Ga. 
L% 


49. Demurrer to raise defense of 
statute of frauds in general see 
a Statute of § 463. 


Ala.—Manning v. Pippen, 5 So. 
6. 


57h, "86 Ala. Sie Ll berA mes ab 
Cal.—Barr v. O’Donnell, 18 P. 429, 
76 Cal. 469, 9 Am.R. 242. But see 


Peralta v. Castro, 6 Cal. 354 (holding 
that, where a bill alleges a parol 
trust, it must be denied, and a gen- 
eral demurrer will not lie). 


Ga.—Oglesby v. Wilmerding, Mor- 
ve & Mitchell, 99 S.H. 29, 149 Ga. 


Kan.—Mick y. Butler, 256 P. 158, 
123 Kan. 566. 


Mass.—Moynihan v. Murphy, 148 
N.E. 380, 253 Mass. 110; Walker v. 
Locke, 5 Cush. 90. 


51. Sage Land & Improvement Co. 
v. Ripley, 192 F. 785, 114 C.C.A. 339; 
Broder v; Conklin, 19 BP. 5133.77, Cal. 
330; Bigelow v. Sanford, 57 N.W. 
1037, 98 Mich. 657; Whiting v. Dyer, 
NU aps eI Is ofa LS oni WB sich, 


{a] Thus, where a complaint to 
establish a trust does not show that 
the agreement of defendant to hold 
as trustee was oral, it will be pre- 
sumed to have been in writing, and 
the question of the statute of frauds 
is not raised by demurrer. Broder v. 
Conklin,.19 P. 518, 77 Cal. 330. 


52. Thompson v. Marley, 60 N.W. 
976, 102 Mich. 476. 


[a] hus where, in a suit to en- 
force an express trust, counsel admit, 
on argument of a demurrer to the 
complaint, that it was not created 
by a written instrument, the demur- 
rer is properly sustained, although 
the complaint does not affirmatively 


The defense of the statute 
of frauds may be raised by demurrer where it ap- 
pears on the face of the bill, complaint, or petition 
that the trust rests in parol;®°° but where the alle- 
gations do not show that the trust agreement is not 
in writing, an objection that the agreement is void 
under the statute of frauds, because not in writing, 
cannot be raised by demurrer,°®! unless counsel admit 


‘show such fact. 


TRUSTS 
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In accordance with, and subject to, general rules re- 
lating to amended and supplemental pleadings,°* a 


bill, complaint, or petition to establish and enforce 


a trust may be amended to correct formal defects or 
mistakes,>* except that the amendment must not 
introduce a new cause of action, or set up matters 
repugnant to, or inconsistent with, the averments 
of the original pleading,®® and except that where 
the amendment is on leave of court, it is largely 
within the discretion of the court;°® and these rules 
also apply to a plea or answer in such a suit.** 
supplemental bill, complaint, petition, or answer may 


A 


be filed to bring in new matter which has arisen or 


Thompson v. Mar- 
ley, 60 N.W. 976, 102 Mich. 476. 


53. See ee §§ 618-668; Plead- 
ing §§ 581-81 


54. Davis v. Prout, 7 Beav. 288, 29 
Eng.Ch. 288, 49 Reprint 1076; Peed 
v. Cussen, Sau. & Se. 161. And see 
cases infra this note. 


[a] Bill which is insufficient in 
itself is not aided by an amendment 
which states facts which may or may 
not be Subsequent in time to the filing 
of the bill. Nichols v. Rogers, 29 N. 
E. 377, 139 Mass. 146. 


[b] Amended petition held sufi- 
cient to state a cause of action in a 
suit to enforce a trust in property 
based on allegations of conspiracy 
and fraud. Vercelli v. Provenzano, 
(Tex.Civ.App.) 28 S.W.(2d) 316. 


[ce] Changing parties.—(1) Where 
it is sought to charge a husband as 
trustee, and the proofs show that he 
never accepted the trust, it is not 
proper for plaintiff to strike out the 
name of the husband and substitute 
that of the wife as beneficiary, but a 
nonsuit should be granted. Lennard 
v. Jones, 27 Ga. 309. (2) Where a 
bill seeks to charge defendant as 
holding the title to an undivided in- 
terest in certain lands as trustee, 
upon the ground that he acquired the 
title with knowledge that his grantor 
held such interest in trust for com- 
plainant, an amendment bringing in 
the grantor as a party defendant, to 
meet an objection by defendant for 
defect of parties, and asking an ac- 
counting from such grantor, as trus- 
tee, for the value of the lands, is not 
an abandonment of complainant’s 
right to relief against the original de- 
fendant, as the two demands are based 
on the same transaction, and proper in 
the alternative. Caldwell v. Firth, 91 
BL lie come, Cnn OF 


55. Ala.—Howison v. Baird, 40 So. 
94, 145 Ala. 683. 


Colo.—Webber v. Phister, 
765,60. Colo. 7. 


Ga.—Crump v. Crump, 110 S.E. 225, 
152 Ga. 533; Bentley v. Young, 94 S.E. 


221, 146 Ga. 373. 


N.H.—Hall yv. Congdon, 
279. 


Tex.—Mixon v. Miles, (Civ.App.) 46 
S.W. 105 [aff 47 S.W. 966, 92 Tex. 318]. 


Sask.—Western Trust Co. v. Lang, 
12 Sask.L. 94. 


[a] Amendment to enforce sub- 
stantially same trust does not intro- 
duce a new cause of action, and hence 
a bill filed to enforce a trust alleged 
as an express trust may be amended 
by inserting allegations of facts from 
which the same trust would be im- 
plied. Hall v. Congdon, 56 N.H. 279. 


[b] Amendment not stating new 
cause of action.—Where the original 


Lt) Ps 


56 N.H. 


been discovered since the original was filed.°* 


complaint was to establish a trust 
on land against the grantee and his 
codefendants, who were remote gran- 
tees, an amendment asking for alter- 
native relief in the event that the 
trust is established and codefendants 
are bona fide purchasers without no- 
tice does not set up a new cause of ac- 
tion. Mixon v. Miles, (Civ.App.) 46S. 
W. 105 [aff 47 S.W. 966, 92 Tex. 318]. 


[ec] Amendment alleging fraud.— 
Ordinarily an amendment alleging 
fraud will not be allowed where it _ 
was not originally pleaded, but where 
no one is prejudiced such amendment 
may be permitted. Western Trust 
Co. v. Lang, 12 Sask.L. 94. 


56. Crone v. Crone, 54 N.B. noe; 180 


TANI aye yee 1a bReves aig Reed, 635 INOW 9s 
63 Minn. 5. And see generally Equity 
§ 619; Pleading §§ 597-604 


57. Hallinan v. Hearst, 66 P. 17, 
ostiae 645, 55 L.R.A. 216 [rev 62 P. 


[a] Parties.—Where defendant in 
a suit to obtain posession of trust 
funds pleads no resignation of the 
trusteeship or surrender of the trust, 
but the court finds that defendant 
did resign the trust to certain others, 
who accepted the same, and such find- 
ings comport with the facts, defend- 
ant’s answer should be amended, so 
as to call in such parties as may be 
necessary to a complete determina- 
tion of the matter. Hallinan v. 
Hearst, 66 P. 17, 133 Cal. 645,55) LARVAL 
216 [rev 62 P. 1063]. 


58. Woodward v. Woodward, 131 
N.W. 188, 89 Neb. 142; Bailey v. 
Smith, 10 R.I. 29. And see generally 
Baay. §§ 658-668; Pleading §§ 791-— 


[a] Supplemental answer. — If, 
pending litigation by a husband 
against his wife to establish a result- 
ing trust in land alleged to have been 
paid for by the husband, the legal 
title to which is in the wife, the wife 
is divorced and secures a judgment 
for alimony, such fact may be plead- 
ed by supplemental answer. Wood- 
ward v. Woodward, 131 N.W. 188, 89 
Neb. 142. 


[b] Supplemental bil) dismissed.— 
Where complainant files a bill in 
equity against defendant, to whom 
he had assigned all his property in 
trust for the benefit of his creditors, 
alleging malfeasance and mismanage- 
ment of the trust, and that, on a 
proper account, it would appear that 
the estate conveyed was_ sufficient 
to discharge all the trusts of the 
deed, and return a large sum to the 
assignor, and praying for such an 
account, and after the bill was filed, 
complainant was adjudged a bank- 
rupt on his own petition, and an as- 
signee in bankruptcy appointed, a 
supplemental bill thereafter by com- 
plainant to compel his assignee. in 
bankruptcy to become a party must 
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Bill or petition of interventicn®® setting up an 
adverse claim to the property under an agreement 
intervener is 
where if does not deny the allegations of the origi- 
nal bill or allege that the intervener was ignorant 


between defendant and 


of the facts so alleged.®® 
[§ 981] g. Waiver of Defects. 


be dismissed, as complainant’s rem- 
edy for any alleged grievance caused 
by the assignee’s refusal to prosecute 
the suit was in the bankruptcy pro- 
ceedings, and not in a court of equity. 
Bailey v. Smith, 10 R.I. 29. 


59. See generally Equity §§ 347, 
348; Parties §§ 213-218. 


60. U.S. v. Greene, 163 F. 442 [aff 
184 R433, 107 C.CrA. 27 “(@ev on other 
grounds 82 S.Ct. 599, 224 U.S. 567, 56 
L.Ed. 889) ]. 


61. Eversdon v. Mayhew, 21 P. 
431, 24 P. 382, 85 Cal. 1 (misjoinder of 
causes). And see generally, Equity §§ 
452, 584; Pleading §§ 1228-1267. 


woe Rainier v. Howell, 9 N.J.Eq. 
V2. 


[a] Thus, where a bill charged 
that defendants as trustees of a 
church were violating their trust, but 
there was no allegation in the bill 
that defendants were such trustees, 
or that the church existed as a cor- 
porate body, or showing in what man- 
ner the trust was committed to them, 
the omissions and informalities could 
be neither cured nor waived by the 
pleadings or by consent. Rainier v. 
Howell, 9 N.J.Eq. 121. 


63. Generally see Equity §§ 670- 
678; Pleading §§ 1144-1211. 


j ae) to statute of frauds see supra § 
76. 


64. See Equity § 670; Pleading §§ 
1144-1159. : 


65. Colo.—Buchhalter  v. 
276 BP. 972, 85 Colo. 419. 


Ga.—Harris v. Tisereau, 52 Ga. 153, 
21 Am.R. 242. 


ind.—Bullerdick vy. Miller, 152 N.E. 
280, 85 Ind.App. 369. 


Iowa.—Hoon y. Hoon, 102 N.W. 105, 
126 Iowa 391. 


Mass.—Druker v. Druker, 167 N.E. 
638, 268 Mass. 334. 


Minn.—Shearer v. Barnes, 136 N.W. 
861, 118 Minn. 179. 


N.C.—Hudgins v. White, 37 N.C. 
575; Foster v. Jones, 22 N.C. 201. 


Okl.—Cameron vy. Cameron, 217 P. 
1033, 90 OKl. 293. 


Tex.—Daniel v. Irwin, (Civ.App.) 
250 S.W. 254. 


“The determination as to whether 
or not there is a trust, the nature of 
the trust, the identity of the trustee 
and cestuis que trustent . .~ and 
as to whether the trust has been per- 
formed or breached, are all questions 
too important to be decided without 
written pleadings, and proof under 
such pleadings.’ Buchhalter v. My- 
ers, 276 P. 972, 977, 85 Colo.419.' 


{a] Tllustrations.—(1) A bill al- 
leging that a wife owned a one half 
ester tee ee L 


Myers, 


As in other eivil 
eases, objections to defects in the pleadings may 
ordinarily be waived by a failure to urge the objec- 
tion at the proper time, or by some action indicating 
an intention to overlook it,®! although defects may 
be of such a substantial character that they cannot 
be cured or waived by the pleadings or consent.°®? 


TRUSTS 


sues, 
insufficient 


interest in certain personalty does not 
require a decision as to whether a 
trust was created for the joint benefit 
of husband and wife. Druker_ v. 
Druker, 167 N.E. 638, 268 Mass. 334. 
(2) In order to authorize proof that 
land conveyed to a son and paid for 
by his father was held in trust by the 
former for the latter, facts other than 
the payment of the purchase money 
by the father must be alleged to con- 
trovert the presumption that the con- 
veyance was a gift or advancement. 
Hoon v. Hoon, 102 N.W. 105, 126 lowa 
391. (3) Where a bill, alleging the 
spoliation of a will, and seeking to at- 
tach a trust to and secure the prop- 
erty of the testator, clearly charges 
that the will was duly executed, a 
demurrer thereto is to be considered 
as admitting such due execution, and 
the question as to the amount and 
nature of the proof necessary to make 
out the case of complainants, the will 
being lost and the witnesses thereto 
dead, does not arise for the considera- 
tion and determination of the court. 
aS y. Tisereau, 52 Ga. 153, 21 Am. 
R. : 


[b] Fraud.—Although the facts 
appearing in a suit for the execution 
of a trust tend to show a fraudulent 
purpose in the creation of the trust, 
such purpose will not be noticed with- 
out a direct averment thereof in the 
pleadings. Hudgins v. White, 37 N.C. 
5753 Gaméron ‘v. Cameron, «227° P. 
1033, 90 Okl. 293. 


66. Ark.—Stacy v. Stacy, 300 S.W. 
437, 175 Ark. 763. 


Colo.—Buchhalter vy. Myers, 276 P. 
972, 85 Colo: 419. 


Ga.—Robson v. Harwell, 6 Ga. 589. 


Tll.— Davis v. McCullouch, 61 N.E. 
Oil Loe. LL Ans Kelly. vmikcel ly 8 
N.E. 785, 126 Ill. 550. 


TIowa.—Mullong v. 
N.W. 957, 155 Iowa 12 


Me.—Penley v. Edwards, 150 A. 535, 
129 Me. 156. 


Mass.—Manning v. 
Fifth Parish, 6 Pick. 6. 
hy eee v. Norton, 43 S.W.(2da) 


Mont.—Meagher v. Harrington, 254 
P. 432, 78 Mont. 457. 


N.J.—Berla v. Strauss, 74 A. 518, 
76 N.J.Eq. 275. 


N.Y.—Tiedemann vy. Tiedemann, 189 
N:Y.Si ‘931, 115° Mise. 462° Smith “y. 
Smith, 4 Johns.Ch. 281. 


Pa.—Weisenberger v. Huebner, 107 
ATES saab 4eakea, uno Or 


Schneider, 134 


Gloucester 


S.CcC.—Nesbitt v. Cavender, 2 S.E. 
702, 27 S.C. 1. 
Tex.—Murphy v. Johnson, (Civ. 


App.) 54 8.W.(2d) 158. 
Vt.—Page v. Olcott, 28 Vt. 465. 
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[§ 982] h. Issues, Proof, and Variance**—(1) Is-- 
In accordance with the rules applicable in 
civil actions generally,®4 only such matters are to 
be considered in a suit to establish and enforce a 
trust as are properly put in issue by the pleadings.*° 
Complainant in such suit is entitled to relief only up- 
on the grounds put in issue by his pleadings,°® or 
within the scope of such pleadings,*? as where the 
bill contains a general prayer for relief, in which case 
he should be allowed such relief as his proof estab- 
lishes he is entitled to, although he fails to make 
good all of his claims in the bill;®® and likewise de- 
fendant can rely on, and prove only, such matters 


Va.—Ransome v. Watson, 134 S.E. 
707, 145 Va. 669. 


[a] Tllustrations.—(1) A benefici- 
ary, to whom a will directed payment 
of principal of trust fund when he at- 
tained-a certain age, if worthy, can- 
not recover the unpaid balance in an 
action for money received without an 
allegation of worthiness. Penley v. 
Edwards, 150 A. 535, 129 Me. 156. (2) 
A trustee, on a bill for an account, is 
not answerable for breaches of duty 
not alleged in the bill. Smith v. Smith, 
4 Johns.Ch. (N.Y.) 281. (3) A wife, 
who seeks an accounting of moneys 
lent to her husband, is not entitled 
to a decree establishing a trust cre- 
ated by a transaction not set out in 
the pleading. Barbour v. Sampson, 
165 N.E. 14, 266 Mass. 180. (4) In 
an action alleging a deed taken by one 
of defendants of property formerly 
belonging to plaintiff to have been 
intended as a mortgage, and seeking 
to recover the land upon that theory, 
it is not open to plaintiff to raise the 
question of a constructive trust, aris- 
ing against defendant, and in his fa- 
vor, by the conveyance to defendant. 
aaa v. Cavender, 2 S.E. 702, 27 
made in the bill is a resulting trust, 
the question whether complainant 
was entitled to homestead and dower 
in the land is not in issue. Kelly vy. 
Kelly, 18 N.E. 785, 126 Til. 550. (6) 
Where a bill alleges a trust arising 
from a parol agreement, no relief can 
be granted on the ground that defend- 
ants have come into possession of 
land held in trust under a deed with 
notice of such trust. Manning v. 


Gloucester Fifth Parish, 6 Pick, 
(Mass.) 6. 
[b] Allegations of express trust 


under an oral agreement will not sup- 
port a recovery upon the theory of an 
implied or resulting trust. Mullong 
be Schneider, 134 N.W. 957, 155 Iowa 


[c] Character of alleged trust, in 
a suit to establish a trust, must be 
ascertained from the bill and the evi- 
dence. Norton y. Norton, (Mo.) 43 
S.W.(2d) 1024. 


67. Harrigan vy. Gilchrist, 99 N.W. 
909, 121 Wis. 127. 


. [a] Thus where, in an action for 
the benefit of creditors, defendant is 
charged as trustee of property belong- 
ing to the trust fund on the ground of 
fraud, and the fraud falls, but the 
proof shows that defendant has prop- 
erty belonging to the trust, the appro- 
priate relief in that regard may be 
granted. Harrigan v. Gilchrist, 99 
NW. 909, 121 Wis. 127. 


68. Ambrosius vy. Ambrosius, 
N43, ple CO. GrAcms bide 


[a] Under prayer for general re- 
lief.—(1) Where a bill to recover per- 
sonal property is framed on the the- 
ory that a trust had been declared 


239 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(5) Where the only claim . 


§§ 982-983] 


of defense as are properly put in issue by his plead- 
In an action against a trustee for the bene- 
ficiary’s share of the proceeds of the sale of the 
property, the claim of a trustee for taxes paid on 
the land is available to defendant independent of a 


ings.°® 


formal set-off.7° 


General denial or general issue‘! puts in issue only 


therein by complainant’s father, but 
contains a prayer for general relief, 
complainant can recover, if she es- 
tablishes that she is the original own- 
er of the property. Ambrosius v. Am- 
PLOSius, BAS. 473, 9152s CC. An, 8b1: 
(2) Ina suit by an heir of a deceased 
wife against the surviving husband 
to establish a resulting trust in land 
bought by the husband with the 
wife’s money, where complainant es- 
tablished a resulting trust to a por- 
tion of the land, under a general pray- 
er for relief she was entitled to a de- 
cree as to that portion, although by 
her bill and proofs she sought to 
show that defendant held all of the 
land in trust. Crawford v. Hurst, 132 
N.E. 521, 299 Ell. 503. 


69. Cal.—Title Guarantee & Trust 
Co. v. Hertry, 280 P. 959, 208 Cal. 185. 


Ill.—Crone v. Crone, 54 N.E. 605, 
We oi 599; Carpenter v. Davis, 72 


Ky.—Gudgell v. Tydings, 10 S.W. 
466, 10 Ky.L. 737. 


Mass.—Caines v. Sawyer, 143 N.E. 
326, 248 Mass, 368. 


N.J.—Dean v. Dean, 9 N.J.Eq. 425. 


N.Y.—Zim v. Cohen, 223 N.Y.S. 424, 
221 App.Div. 341; Prisco v. Hug, 9 N. 
Y.S." 720,, 58) NiyY.Super. 140. 


N.C.—Walker v. Woodhouse, 100 S. 
HeLa, op NCO. 20 ve 


Okl.—Grosshart v. McNeal, 218 P. 
329, 95 Okl. 102. 


[a] Tllustrations.—(1) In a suit 
by heirs to declare a resulting trust 
in property deeded to a niece by her 
uncle, where defendant does not al- 
lege in her answer that her uncle 
gave her the property or money with 
which to purchase it, the defense of 
a gift is unavailable. Niland v. Ken- 
nedy;, 147 N.E. 117, 316 Tl. 253. (2) 
The defense that the property was 
bought with partnership funds, and 
that the interest to which plaintiff 
succeeded was a partnership interest, 
and that an accounting of the part- 
nership affairs was a prerequisite to 
the right to enforce the trust, can- 
not be urged, unless pleaded. Crone 
v. Crone, 54 N.E. 605, 180 Ill. 599. 


[b] Bona fide purchaser.— Where 
real estate is fraudulently conveyed 
to another in disregard of the trust 
obligations in which the grantor holds 
it, a purchaser, who seeks to retain 
title by reason of having purchased 
the property for value and without 
notice, must plead and prove that he 
is such a purchaser, and his answer, 
setting up such defense against the 
recovery of the plaintiff, pleads af- 
firmative matter, which he must es- 
tablish, to defeat recovery by the 
plaintiff. Grosshart v. McNeal, 218 
P. 329, 95 Okl. 102. 


[c] Fraud as a defense cannot be 
urged, unless_ pleaded. Crone _v. 
Crone, 54 N.E. 605, 180 Ill. 599. 


[d] Under rule of liberal con- 
struction in favor of the pleader (see 
Pleading § 106), in a beneficiary’s ac- 
tion to recover a trust alleged to be 
received by a trustee under a will, 
the trustee’s answer containing a sec- 
tion setting up a parol trust, which 
is established by the trial, but which 
section does not allege plaintiff's exe- 
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the allegations of the complaint;7? but under such 
a plea defendant may avail himself of any defense 


controvert or negative plaintiff’s 


proof or cause of action.7? 
[§ 983] (2) Proof** and Variance.7® 


It is also 


essential to the relief sought that the proof cor- 


cution of a deed to another as a con- 
dition of receiving the money, is suf- 
ficient to permit evidence thereon, 
where other parts of the answer set 
out such condition, and defendant of- 
fers to make payment of the balance 
upon the condition being performed. 
Walker v. Woodhouse, 100 S.E. 132, 
ETB ENGCSONs 


70. Rodick y. Pineo, 113 A. 45, 120 
Me. 160. 


Cross bill or cross complaint in 
general see supra § 978. 


71. See generally Pleading §§ 1153, 
1154. 


72. Watkins v. Jones, 28 Ind. 12. 


[a] In New York, where, in an ac- 
tion to recover land under an alleged 
trust to reconvey, the answer of de- 
fendant holding title to the land at 
the time the suit is brought contains 
a general denial, plaintiff is not enti- 
tled to recover on proof of an oral 
declaration of trust, under-a statute 
providing that any trust or power 
concerning real property cannot be 
created except by deed, but providing 
that it shall not prevent any declara- 
tion of trust from being proved by a 
writing subscribed by the person de- 
claring the same. Hill v. Warsawski, 
87 N-Y.S: 551,' 93 App.Div. 1938. 


73. Cal.—Atkinson vy. Boynton, 276 
P. 356, 97 Cal.-App. 759. 


Mo.—Mussman v. Zeller, 
1021, 108 Mo.App. 348 


Mont.—Mather v. Musselman, 257 
P. 427, 79 Mont. 566. 


N.Y.—Milbank v. 
388, 141 N.Y. 340. 


Okl.—Chandler v. Roe, 148 P. 1026, 
46 Okl, 349. 


ja] MZllustrations.—(1) A general 
denial in an action to establish a parol 
trust in land conveyed by deed abso- 
lute in form puts in issue the exist- 
ence of the written instrument relied 
on by plaintiff, as well as the fact of 
the trust. Chandler v. Roe, 148 P. 
1026, 46 Okl. 349. (2) In an action 
by distributees of the estate of a de- 
cedent to impress a trust in the hands 
of defendant and to compel an ac- 
counting for property of the decedent, 
defendant can avail himself under the 
general denial of an assignment by 
the decedent to him. Mussman v. Zel- 
ler, 83 S.W. 1021, 108 Mo.App. 348. 
(3) In a broker’s suit to establish a 
trust in a note and deed of trust taken 
by a client, an agreement that plain- 
tiff’s interest. was to cease, unless he 
obtained a purchaser, is provable 
without being specially pleaded. At- 
kinson v. Boynton, 276 P. 356, 97 Cal. 
App. 759. (4) Where a petition al- 
leges a lawful trust in favor of plain- 
tiff, and seeks to enforce it in equity, 
defendant may show, under a general 
denial, that the trust was created for 
fraudulent purposes. Scudder v. At- 
wood, 55 Mo.App. 512. (5) Where 
it is alleged that a trustee received a 
sum of money, to be held in trust, 
that the trust was terminable on or 


83 S.W. 


Jones, 36 N.E. 


after a certain day, and that an elec- | 


tion was made to terminate the trust, 
but a return of the money was refus- 
ed, and evidence is given that the 
money was to be returned if a certain 
council resolution should not be pass- 


respond with and support the pleadings,’® except as 


ed and take effect before a certain 
day, and that it only became effective 
on that day, the alleged trustee then 
has the right under a general denial 
to controvert the facts proved by 
showing what the actual transaction 
was. Milbank v. Jones, 36 N.B. 388, 
141 N.Y. 340. (6) Where plaintiff, 
one of two joint adventurers, in an 
action against his coadventurer to es- 
tablish a constructive trust, asserts 
that he had furnished all the funds 
for the joint enterprise, defendants 
under their general denial should be 
allowed to show that they contributed 
toward the cost, that the total cost 
was in excess of the amount claimed 
by plaintiff, etc. Mather v. Mussel- 
man, 257 P. 427, 79 Mont. 566. 


74. Generally see Equity §§ 671-— 
677; Pleading §§ 1160-1186. 


75. Generally see Equity § 678; 
Pleading §§ 1187-1211. 


76. Ala.—J. A. Owens & Co. v. 
Blanks, 144 So. 35; Paulding v. Lee, 
20) Ala.e753. 


Colo.—Buchhalter v. Myers, 276 P. 
972, 85 Colo. 419. 


Del.—Pyle v. Yarowsky, 146 A. 296, 
16 Del.Ch. 280. 


Ga.—Maynard v. Cleveland, 76 Ga. 
52; Robson v. Harwell, 6 Ga. 589. 


Ill.—Scott v. Harris, 113 Ill. 447. 


Ind.—Bullerdick v. Miller, 152 N.E. 
280, 85 Ind.App. 369. 


Ky.—Stratton v. Stratton’s Adm’r, 
149 S.W. 900, 149 Ky. 473. 


Me.—Penley v. Edwards, 150 A. 535, 
129 Me. 156. 


Miss.—Bowman v. 
Miss. 261. 


Mo.—Goodman v. Crowley, 61 S.W. 
850, 161 Mo. 657. 


Neb.—Merchants’ Bank v. McConi- 
ga, 8 Neb. 245. ; 


N.C.—Foster v. Jones, 22 N.C. 201. 


Okl.—Grosshart v. McNeal, 218 P. 
329, 95 Okl. 102. 


Pa.—Weisenberger vy. Huebuer, 107 
A. 763, 264 Pa. 316. 


[a] Iustrations.—(1) A bill pray- 
ing that land may be held for the ben- 
efit of complainant, and alleging that 
it was purchased with money belong- 
ing to him, is not sustained by proof 
that the land was purchased with 
money belonging to a partnership of 
which complainant was a member. 
Bowman v. O’Reilly, 31 Miss. 261. 
(2) Complainant cannot show that a 
conveyance to the alleged trustee was 
executed as a mortgage to secure the 
grantee against loss, under a bill 
seeking to have a trust established 
as to certain lands, and to remove the 
trustees, and for an _ accounting. 
Scott v. Harris, 113 Ill. 447. 


{b] Parol trust collateral to a deed 
cannot be shown under a bill to estab- 
lish a trust declared by the deed it- 
self. Warmoth v. Durand, 42 A. 168, 
57 N.J.Eq. 160. 


[c] Allegation of conveyance to 
one as trustee is not supported by 
evidence of a conveyance to him indi- 
vidually. Merchants’ Bank v. Mc- 
Coniga, 8 Neb. 245. 


O'Reilly, 31 
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to immaterial or unnecessary allegations,77 only such 
evidence being properly admissible as corresponds 
to and tends to support such pleadings.7& 
ingly, where an express trust is alleged, it must be 


TRUSTS 


Accord- 


‘proved as alleged,’® and is not supported by proof 


of an intention to create a trust which is never exe- 
euted;*° or of a resulting trust,§1 except where the 
proof shows a resulting trust by operation of law 
So also, in the absence 
of proper pleadings, parol evidence is not admissi- 
ble to engraft a trust upon an absolute and uncon- 
ditional deed;** but where one person buys land 


from the facts pleaded.*? 


Tiss early. earl, ht. 845, 11 0% 
Cal. 303. 


[a] Thus, where a complaint al- 
leges an express trust, it is immate- 
rial whether a promise of trustee to 
do certain acts was made with or 
without the intention of performing, 
and proof of such an allegation is 
unnecessary. Pearl v. Pearl, 177 P. 
845, 177 Cal. 303. 


78. Ark.—Stacy v. Stacy, 300 S.W. 
430, 175 Ark. 763. 


Cal.—Nichols v. Randall, 69 P. 26, 
136 Cal. 426. 


Ga.—Jarrett v. Wallace, 25 S.E. 577, 
98 Ga. 540. 


N.Y.—Boyd v. McLean, 1 Johns.Ch. 
582. 


Okl.—Cameren y. Cameron, 217 P. 
1033, 90 Okl. 293. 


Tex. — Loomis — v. 
(Civ.App.) 25 S.W. 68. 


[a] Evidence held admissible.— 
Where, in an action for the amount 
due under a certificate of insurance 
in a mutual benefit association, the 
administrator of the nominal benefici- 
ary is made a defenannt, and in a 
verified answer denies that such ben- 
eficlary was a trustee for plaintiff as 
to the certificate, a declaration of 
trust made by such beneficiary is ad- 
missible. Adams v. Grand Lodge A. 
@:, UAW. 185_b. 914 105 Cal. o20545 
Am.S.R. 45. 


[b] Evidence held inadmissible.— 
In a suit to recover corporation stock 
as trust funds, evidence that the pur- 
chaser by pledging his principal’s 
bonds obtained money wherewith to 
purchase certain other bonds, posses- 
sion of which is sought, may properly 
be rejected as not corresponding to 
the allegations of the complaint. 
MacDermot vy. Hayes, 170 P. 616, 175 
Cal. .95; 

[c] Evidence in rebuttal and in 
mere diminution of defendant’s proof 
may be admitted, although the bill 
contains no allegation covering the 
evidence so introduced. Gilmore v. 
Johnson, 29 Ga. 67. 


79. Gunter v. Janes, 9 Cal. 643. 


80. Lanterman v. Abernathy, 
Ill. 437. 


81. 
H. 104. 

N.J.—Midmer vy. Midmer, 27 N.J.Eq. 
548. 

R.I.—Manchester v. Mathewson, 3 
Rew, 7 


Tex.—Smalley v. Paine, 
739, 62 Tex.Civ.App. 52. 


W.Va.—Coleman vy. Parran, 28 S.E. 
769, 48 W.Va. 737. 


82. Brown v. Spencer, 126 P. 493, 
1635Cal. 589. 


83. Jarrett vy. Wallace, 25 S.E. 577, 
98 Ga. 540. 


Satterthwaite, 


47 


N.H.—Hall v. Congdon, 55 N. 


130 S.W. 


Variance. 


84. Stacy v. Stacy, 300 S.W. 437, 
L757 Ark. 763: Boyd viesMewean, 


Johns.Ch. (N.Y.) 582. 


[a] Testimony to show express or 
implied trust may be introduced un- 
der an allegation that plaintiff’s son 
purchased land with plaintiff’s money 
under an agreement to hold the title 
for plaintiff's use. Stacy v. Stacy, 
300 S.W. 437, 175 Ark. 763. 


85. Ala.—Olds v. Marshall, 8 So. 
284, 93 Ala. 138. 


Ill.—Watson v. Watson, 80 N.E. 332, 
225 Til. 412. 


Mo.—Goodman vy. Crowley, 61 S.W.. 


850, 161 Mo. 657. 


N.J.—Stucky v. Stucky, 30 N.J.Hq. 
546; Midmer vy. Midmer, 27 N,J.Eq. 
548. 


Ohio.—Reynolds v. Morris, 7 Ohio 
Stesw0s 


Okl.—Frisco Lumber Co. v. Wal- 
dock, 17652. 220,71 Oki. L197. 
Tex.—Smalley v. Paine, 130 S.W. 


739, 62 Tex.Civ.App. 52. 


[a] MTlustrations.—(1) A variance 
between a complaint for a declaration 
of an express or resulting trust, 
which is based on intention of the 
parties, and a showing of a construc- 
tive trust, which is based on fraud, 
as a breach of some duty incident toa 
fiduciary relation, is material. Lezin- 
sky v. Mason Malt Whisky Distilling 
Co., 196 PB. 884, 185 Cal. 240 [cert den 
42 SiCt, -49 25% U.S. .63iey O67 ania: 
409]. (2) Where a bill to enforce a 
parol trust, and to redeem, alleges an 
advance of a certain sum for which 
the land is held as security, and of- 
fers to pay that sum only, complain- 
ant cannot recover on proof of an 
advance of a larger sum which there 
is no offer to repay. Edwards v. Rog- 
ers, 8 So. 229, 81 Ala. 568. (38) Where 
a bill is filed to enforce a trust grow- 
ing out of partnership transactions 
between complainants and defend- 
ants, or a joint trust in favor of com- 
plainants individually, and the evi- 
dence shows a separate trust in favor 
of one of the complainants only, the 
discrepancy between the allegations 
and proof is fatal. Owens vy. Collins, 
23 Ala. 837. (4) Where a bill in eq- 
uity seeks to establish a trust by 
virtue of an express agreement, but 
the evidence is of a purely resulting 
trust, in an entirely different person, 
originating almost two years earlier 
than that stated in the bill, it is a 
fatal variance. Midmer v. Midmer, 
27 N.J.Eq. 548. (5) Where defend- 
ant, by cross petition, alleged own- 
ership of personal property and pray- 
ed equitable relief, and it appeared 
that a bill of sale under which he 
claimed, although in his own-name, 
was taken for use of his principal and 
had been delivered to the principal, 
by which a trust resulted, the proof 
failed to sustain the cause of action 
alleged, and he could not recover not- 
withstanding a statute providing that 


7 
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with the money of another, and takes a deed in his 
own name, parol evidence is admissible to show that 
a trust relation arose, although such trust is not 
set out in the pleadings.§* 


If there is a material variance between 
the pleadings and proof it is fatal to the relief 
sought,®> unless the pleadings are amended to cor- 
respond with the proof ;%® but if the proof substan- 
tially supports the pleadings, the fact that it varies 
therefrom on some immaterial matter not prejudicial 
to the opposing party is not a fatal variance.®* 


a trustee, etc., may sue without join- 
ing the person beneficially interested, 
Frisco Lumber Co. v. Waldock, 176 
P2:20) 71s OKI. 1 97. 


86. South Park Com’rs v. Kerr, 13 
BY 502 fati6 S-Cuvs0k 1 7eUL Sirens 
29 L.Ed. 924]; Olds v. Marshall, 8 So. 
284, 93 Ala. 138; Goodman v. Crowley, 
61 S.W. 850, 161 Mo. 657. But see 
Midmer v. Midmer, 27 N.J.Eq. 548 
(holding that an application to amend 
the bill may properly be refused). 


Amendment of pleadings in general 
see supra § 980. 


87. Ala.—Olds y. Marshall, 8 So. 
284, 93 Ala. 138. 


Cal.—Taylor v. Morris, 127 P. 66, 
163 Cal. 717; Thomas v. Jameson, 19 
Pelt, Te Cal. 913, Tillotson 
ley, 262 P. 438, 87 Cal.App. 654. 


D.C.—Darlington vy. Turner, 24 
App.D.C. 573 [rev on other grounds 
eye 630, 202 U.S. 195, 50 L.Ed. 


Ill.—Metropolis First Nat. Bank vy. 
Leech, 69 N.H. 890, 207 Ill. 215. 


Ind.—Taylor v. Calvert, 37 N.E. 531 
138 Ind. 67; Reddick v. Keesling, 28 
N.B. 316, 129 Ind. 128. 


Ky.—Weierich’s Ex’r v. Weierich, 
156 S.W. 370, 153 Ky. 630. 


Mo.—Scott v. 
102, 235 Mo. 576. 


Mont.—Willoburn Ranch Co. 
Yegen, 140 P. 231, 49 Mont. 101. 


N.C.—McFarland v. Harrington, 100° 
S.E. 257, 178 N.C. 189; Williams vy, 
Honeycutt, 96 S.E. 730, 176 N.C. 102. 


Pa.—Kennedy v. McCloskey, 33 A. 
117, 1:70 Pa. 354. 


Tex.—Hall v. Hall, (Civ.App.) 198 
S.W. 6386; Stuart v. Meyer, (Civ.App.) 
196 S.W. 615. 


[a] MTlustrations.—(1) Where suf- 
ficient material averments of a bill 
to enforce a constructive trust to sus- 
tain a decree in favor of complainant 
are established by the evidence, the 
fact that other allegations are not 
supported by the evidence is not 
cause for reversal. Metropolis First 
Nat. Bank v. Leech, 69 N.E. 890, 207 
Ill. 215. (2) In an action to establish 
a trust on the theory that plaintiff 
had paid for land conveyed to defend- 
ant, defendant’s testimony that she 
had paid for the property with money 
accumulated from gifts given her 
from time to time by plaintiff is not 
at variance with allegation that de- 
fendant herself had paid the entire 
consideration for the land. Dahne vy, 
Dahne, 193 P. 785, 49 Cal-App. 5@2. 
(3) In a suit to enforce a trust in 
land, where the complaint alleges a 
parol trust by agreement with de- 
fendant in behalf of plaintiff, her 
brother, as to half of the land, which 
is all deeded to her, and there is proof 
to show such parol trust, there is no 
variance between the allegation and 


Ferguson, 139 S.W. 


v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 984] 12. Evidence*—a. Presumptions and Bur- 
den of Proof**—(1) In General. The rules of evi- 
dence which govern matters relating to presump- 
tions®® and the burden of proof®® in civil actions 
generally ordinarily apply in suits relative to the 
establishment and enforcement of trusts.°? 
a suit the burden of proof is on complainant to prove 
all facts essential to his cause of action or grounds 


the proof. McFarland v. Harrington, 
100, S.B. 257, 178 N.C. 189. (4) Dis- 
crepancy in dates. Thomas v. Jame- 
Sony Pe a7, (4 Cals OW, 


[b] Where complaint. alleges two 
trusts, first that the trustee was to 
hold certain property for the use of 
the complainants, for a fixed period, 
and then to convey it, if the last men- 

- tioned trust is proved, it should be 
enforced, although complainants fail 
to prove a trust in their favor before 
teat time. Bishop v. Bishop, 13 Ala. 

Los 


88. Presumptions and burden of 
proof as to existence and validity of: 


Constructive trusts see supra § 234. 
Express trusts see supra §§ 80-82. 
Resulting trusts see supra §§ 195-200. 


89. See Evidence §§ 25-88. 

90. See Evidence §§ 13-24. 

91. See cases infra this section. 
92. U.S.—In re Hollins & Arrousez 


2 gee & Engineering Co., 31 F.(2d) 


yee v. Casey, 50 Cal. 


Mo.—Williams v. Hund, 258 S.W. 
703, 302 Mo. 451; Offenstein v. Gehn- 
er, 122 S.W. 715, 223 Mo. 318. 


N.Y.—Seaward v. Davis, 117 N.Y.S. 
468, 133 App.Div. 191 [mod on other 
grounds Of New. 1807, 198 Nev. 415, 
and appeal gr 119 N.Y.S. 1144, 136 
App.Div. 890]. 


Tex.—Spencer v. Pettit, (Commn. 
App.) 2 e ‘ye (2d) 422 [rev (Civ.App.) 
268 S.W. 779]. 


Vt. ietaac: v. Shields, 123 A. 626, 
97 Vt. 419. 


ee gl v. Hall, 14 P.(2d) 


W.Va.—Crawford v. Caplinger, 158 
S.E. 717, 110 W.Va. 498. 


aoa v. Spence, 17 Wis. 
[a] Approval of beneficiary.—In a 


suit to compel a trustee to take cer- 
tain action which, under the terms 
of the instrument creating the trust, 
he could take only with the written 
approval of the cestuis, the burden 
is not on the trustee to show that any 
cestui objected, but on those seeking 
performance to show that the cestuis 


approved. Conner’s Hst., 21 Pa.Dist. 
107. / 
{b] Burden of proving actual ad- 


vancements made by the beneficiary 
as his part of investments in lands 
purchased by another and held in 
trust, to avoid the allowance therefor 
of credit to the trustee, is on the ben- 
eficiary in his suit to compel an ac- 
counting by the trustee of lands held 
in trust. Crawford v. Caplinger, 158 
S.E. 717, 110 W.Va. 498. 


[c] Amount of claim.—Benefici- 
aries suing to recover the value of 
their interest in a trust estate, have 
the burden of showing the amount of 
their claim, and have it established. 
House vy. Rogers, (Tex.Civ.App.) 23 
S.W.(2d) 414 [aff (Commn.App.) 39 
S.W.(2d) 1111]. 
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In such 


[d] Unreasonableness of trustee’s 
expenses.—Plaintiff seeking to recov- 
er office expenses which the trustees 
charged against the estate’s income, 
without showing that the expenses 
were unreasonable, or were otherwise 
paid to the trustees, failed to estab- 
lish a prima facie case requiring the 
trustees to prove reasonableness of 
the expenditures. Kirwin v. Hall, 
(Wash.) 14 P.(2d) 62. 


[e] Evidence of mental incapacity 
of wife receiving income from her 
husband’s estate was held insufficient 
to require the trustees of the estate 
to show that the wife’s consent au- 
thorizing their payment to themselves 
of estate moneys was not procured by 
undue influence. Kirwin v. Hall, 
(Wash.) 14 P.(2d) 62. 


[f] Identification of lands held in 
trust.—Parties suing for unsold lots 
in town site, they constituting a por- 
tion of lands conveyed to defendant 
in trust for conveyance to purchasers, 
have the burden of showing what 
lots were sold, the knowledge of such 
particulars not being a matter pe- 
culiarly within the knowledge of the 
party sued. Tomahagen vy. Sarber, 
(Tex.Civ.App.) 29 S.W.(2d) 438. 


Identification of property or funds 
phgzreormed or in other form see infra 


93. U.S—Newman vy. Schwerin, 
109 F. 942, 48 C.C.A. 742. 
Ala.—Vincent v. Rogers, 30 Ala. 


471. 


Fla.—Anderson vy. Northrop, 12 So. 
318, 30 Fla. 612. 


Iowa.—Dillivan v. German Sav. 
ae 124 N.W. 850 [mod 136 N.W. 
a x 


Minn.—Shearer y. Barnes, 1386 N.W. 
861, 118 Minn. 179. 


Mont.—Dreeland v. Pascoe, 102 P. 
331, 39 Mont. 290. 


N.J.—Beam v. Patterson Safe De- 
posit & Trust Co., 91 A. 734, 82 N.J. 
Eq. 518 [rev on other grounds 92 A. 
351, 83 N.J.Ch. 628]. 


[a] Matters of defense which 
must be alleged by defendant need not 
be proved by complainant. Reade v. 
Continental Trust Co., 63 N.Y.S. 395, 
49 App.Div. 400 [mod 60 N.Y.S. 258, 
28 Misc. 721]. 


[b] Counterclaim.—Where, in suit 
to enforce a trust in corporate stock, 
defendant admitted the complaint, 
save that plaintiff was entitled to the 
stock, and urged as a defense a coun- 
terclaim constituting a lien on it, de- 
fendant had the burden of proof. 


Dreeland v. Pascoe, 102 P. 331, 39 
Mont. 290. 
{[c] Bxpenses.—In assumpsit on a 


special contract by which defendant 
received money in trust for plaintiff's 
use and benefit, and which authorizes 
him to retain it for certain probable 
expenses to be incurred by defendant 
for plaintiff, the burden of proof as 
to such expenses is on defendant. 
Vincent v. Rogers, 30 Ala. 471. 


[d] Implication of trustee’s act 
from settlor’s intention.—A trustee 
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for relief,°? and on defendant to prove all matters 
of affirmative defense relied on;®* however, plaintiff 
need not prove matters not necessary to the estab- 
lishment of his case.°4 
have acted in good faith®® and to have performed 
his duties under the trust,°® the burden of proving 
his breach thereof being on the one asserting it.°* 
However, the trustee of a trust, the existence of 


A trustee is presumed to 


executing a trust deed to trust prop- 
erty to secure money borrowed for 
trust purposes, and a bank taking 
such trust deed as security, had the 
burden of showing that its execution, 
although not authorized by the letter 
of the directions, was implied in the 
settlor’s directions, and was proper 
for effecting the settlor’s intention. 
Wood v. American Nat. Bank, (Cal. 
App.) 14 P.(2d) 110. 


[e] In suit by heirs at law to en- 
force a trust, they need not show that 
there are no creditors of the estate 
who have a claim on the money, but 
it is for the trustee to show not only 
that there are creditors, but that they 
have notified him of their claims, 
Brown y. Sockwell, 26 Ga. 380. 


94. See cases infra this note. 


[a] Payment of debts from ade- 
quate income.—It is not incumbent 
on complainant suing for distribution 
of income from a trust estate, the 
income of which is greatly in excess 
of the indebtedness and from which 
the trustee arbitrarily refuses to al- 
low intended beneficiaries to partici- 
pate, to show that debts have been 
paid. McDonald vy. McDonald, 9 So. 
TO 5y 592 Alar en. 


[b] Consideration.—Plaintiffs su- 
ing to compel defendant to convey 
land acquired by defendant with his 
own money for plaintiff’s benefit or 
for the reasonable value thereof need 
not show adequacy of consideration. 
Crozier v. Soquel, 281 P. 698, 101 Cal. 
App. 402. 


95. In re American Sav. Bank, 231 
N.W. 311, 210 Iowa 568; Offenstein v. 
Gehner, 122 S.W. 715, 223 Mo. 318. 


Presumption as to good faith of 
purchaser from trustee see infra § 
986. 


96. Iowa.—In re American Sav. 
Bank, 231 N.W. 311, 210 Iowa 568. 


Mo.—Offenstein v. Gehner, 122 S.W. 
715, 223 Mo. 3818. 


Mont.—Hawaiian Pineapple Co. v. 
Browne, 220 P. 1114, 69 Mont. 140. 


S.C.—Nobles v. Hogg, 15 S.E. 359, 
86 S.C. 322; Habersham v. Hopkins, 
35 S8.C.L. 238, 53 Am.D. 676. 


Eng.—Mathias v. Mathias, 3 Smale 
& G. 552, 65 Reprint 777. 


[a] There is no presumption that 
trustee will convert funds or other- 
wise breach a trust. In re American 
Sav. Bank of Marengo, 231 N.W. 311, 
210 Iowa 568. 


[b] It is presumed after lapse of 
twenty years that a trustee has paid 
interest, payable annually, to a cestui 
que tr ust for life, although such pre- 
sumption is rebutted by his admis- 
sion that he has not. Nobles v. Hogg, 
15 S.B. 359, 36 S.C. 322. 


[c] Where trustee ought to convey 
to. the beneficial owner, and the pre- 
sumption may reasonably be made, 
the jury may presume that he con- 
veyed accordingly, in order to prevent 
a just title from being defeated by a 
matter of form. Brown vy. Combs, 29 
N.J.Law 36. 


97. Johnson vy. Cowgill, 262 F. 306; 
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which has been established, has the burden of mak- 
ing a full diselosure of all transactions attaeked.®® 
In eases involving transactions between him and his 
beneficiary he must show them to have been fair, in 
good faith, on adequate consideration, and with full 
understanding ;°° and, whenever a fiduciary is found 
to be utilizing the estate for his own personal ben- 
efit, he bears the burden of overthrowing the pre- 
sumption that his action is unlawful.t It has been 
held that, on proof of the existence of a trust as to 
certain property, the trustee has the burden of proy- 
ing the performance of his duties with reasonable 
skill,? and of showing a proper supervision of his 
agents in the eare and disposal of the trust property.® 
A person borrowing money, identified as trust funds, 
from a guardian has the burden of showing repay- 
ment or such disposition as would release him from 
lability to the ward.* The presumptions in regard 
to the usual and orderly course of business® will be 
indulged in actions to establish and enforce trusts ;° 
and, where a grantee took property as a trustee, the 
presumption is that such condition of title continued 
in the absenee of evidence showing a change therein, 
and the burden is on the trustee to show that the 
beneficiary of such trust gave the property to him.$ 
Among the other presumptions indulged in such 
actions are those in favor of the good title of the 
cestui que trust dying in possession and claiming 
title against intruders or occupants;? and the per- 
formance of the requirements of the will by the ex- 
ecutors and the freedom of the trust from any bur- 
den for their failure to do so;?° and, where a de- 
fendant who has received a joint debt admits the 
joint interest of plaintiff, but does not state its 


-Offenstein v. Gehner, 122 S.W. 715, 4, 


223 Mo. 318. 
[a] Splitting attorney’s fees with 5. 


trustee.—In a suit by the cestui 
against the trustee and attorneys for 


TRUSTS 


Taylor v. Harris’ Adm’r, 176 S. 
W. 168, 164 Ky. 654. 


See Evidence § 46. 
6. Seehorn v. American Nat. Bank, 


[§ 984 


amount, which he has the opportunity of knowing, 
plaintifi’s interest, nothing appearing to the con- 
trary, will be deemed to be equal.‘! In an action 
by the original beneficiary in a life insurance pol- 
icy to have a trust declared in his favor as against 
the substituted beneficiary, the latter is entitled to 
the benefit of the presumption arising from the fact 
that he appears as beneficiary in the certificate. 
Where a trust agreement provides for the distribu- 
tion of the fund at the end of a ten-year period, or 
sooner if an absentee is shown to have died without 
widow or children, parties seeking distribution at 
the expiration of that period are not required to 
prove that such absentee died without widow or is- 
suet? In an action to enforce a trust on certain 
interests arising between plaintiff’s assignor and one 
of several defendants, plaintiff has the burden of’ 
showing knowledge on the part of the other defend- 
ants of the agreement between their codefendant 
and: plaintiff’s assignort4 No contrary intention ap- 
pearing, it will be presumed that money invested for, 
or paid to, children by a father creating a trust for 
them satisfied their claims against him.+> 


Election.1®° The burden of proving a waiver of a 
constructive trust, the existence of which is estab- 
lished, by an election to follow the property with a 
lien or by acceptance of the misappropriated funds, 
is on defendant in an action to impress property with 
a constructive trust.17 


Laches.18 The burden of proving the knowledge 
of the cestui que trust of the trustee’s open breach 
or repudiation of an express and continuing trust or 
of the assertion of an adverse claim is on the party 


passer every presumption must be 
indulged in favor of the title of the 
cestui, McCoy v. Anderson, 207 S.W. 
213, 187 Ark. 45. 


10. Snorgrass v. Thomas, 150 S.W. 


the estate, who it was claimed divided 
their fee with the trustee, the cestui 
has the burden of proving an agree- 
ment between the attorneys and the 
trustee to share the fee. Johnson v. 
Cowgill, 262 F. 306. 


{b] Ineproper motives.—The bur- 
den is on a beneficiary making such 
a claim to prove corrupt or improper 
motives on the part of the trustee in 
the exercise of his discretionary pow- 
ers under the trust. Williams v. 
Hund, 258 S.W. 703, 302 Mo. 451. 


98. Franklin v. Mortgage Guaran- 
ty & Security Co., 57 F.(2d) 834. 


99. Jordan v. Jordan Co., 109 A. 
181, 519, 94 Conn. 384. 


[a] Trustee as purchaser.—In par- 
tition under a will, the burden was 
on a testamentary trustee to show 
the fairness of contracts or dee¢@s 
from plaintiffs under which he claims 
an individual interest in the property. 
Davidson v. I. M. Davidson Real Es- 
tate & Investment Co., 155 S.W. 1, 249 
Mo. 474. 


1. Gallagher v. Perot, 202 N.Y.S. 
441, 122 Misc. 845. 


Presumption from use of mixed 
funds see supra § 901. 


2. Knowlton v. Fourth-Atlantic 
Bank, 171 N.E. 721, 271 Mass. 


3. Knowlton v. Fourth-Atlantic 


. Bank, supra. 


49 S.W. 886, 148 Mo. 256. 


[a]. Surrender of receipt in reason- 
able time.— Where a bank agreed with 
a depositor to deposit securities with 
a trustee as collateral to certificates 
of deposit, and the trustee mailed a 
receipt of the collaterals deposited to 
the bank stating that they were de- 
posited. to secure such certificates, 
and, although the time when this re- 
ceipt was delivered to the depositor 
does not appear, it was found among 
his papers after his death, in an ac- 
tion against the trustee for surren- 
dering the securities without author- 
ity, it will be presumed that the bank 
delivered the receipt to the depositor 
within a reasonable time after re- 
ceiving it and that he accepted it. 
Seehorn v. American Nat. Bank, 49 
S.W. 886, 148 Mo. 256. 


7. Dobroth v. Jensen, 180 N.E. 
348 Ill. 157. 


Presumption of continuance of fact 
or condition generally see Evidence §§ 
28, 29. 


8. Dobroth v. Jensen, 180 N.E. 785, 
348 Ill. 157. 


9. McCoy v. Anderson, 
213, 187 Ark. 45. 


[a] In action between hoirs of ces- 
tui and occupant or trespasser.— 
Where the cestui que trust dies in 
possession of land, claiming title 
thereto against intruders, trespassers, 
or occupants, in an action between his 
heirs and a mere occupant or tres- 


785, 


207 S.W. 


106, 166 Mo.App. 603. 


[a] Where will creating trust 
makes other bequests, it will be pre- 
sumed that the executors, before dis- 
tributing the estate, have provided for 
the care of the testator’s grave as re- 
quired by the will, and that the trust 
is not burdened with that duty. Snor-~ 
grass v. Thomas, 150 S.W. 106, 166 
Mo.App. 603. 


11. Stokes v. Mowatt, 23 F.Cas.No. 
13,481. 

12. Lide v. gaperican Guild, 48 S. 
BH. 222, 69 S.C. 


13. maeceieu v. Tegtmeyer, 181 
N.E. 297, 348 Ill. 434. 


Presumption of st ghee ie ated from 
absence see Death §§ 5 


Presumption as to pees. of 
heirs see Evidence § 84. 


Presumption that unmarried absen- 
tee died without widow or issue see 
Descent and Distribution § 127 text 
and notes 37, 41. 


14. J. W. McKim Corporation v. 


Whelan, 8 F.(2d) 241. 


15. Campbell v. Corepbesl, 22 S.W. 
(2d) 249, 231 Ky, 5s 


16. Blection generally see supra §§ 
904, 905. 4 .: 


17. Shearer v.. Barnes, 136 N.W. 
861, 118 Minn. 179. 


18. Gaches generaltere see supra 
954-958. i. ° 


For later cases, developments and changes in the law see Annotations, same title and section number. / 
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urging laches as a defense to an action to enforce 
such a trust.° 


Failure to testify. In an action to impress a con- 
structive trust on property purchased by an embez- 
zling employee, who is in possession of the exact 
facts with the duty to reveal the truth, every intend- 
ment is against him for his refusal to testify.?° 


[§ 985] (2) Identification of Property or Fund.?1 
In an action to follow trust property and to enforce 
the trust thereon, the burden of proof in the first 
instance is on the cestui que trust to trace and iden- 
tify his property either in its original or substituted 
form.?? Similarly, where the beneficiary claims that 
trust moneys have become mingled with other funds 
by the trustee, he has the onus of tracing such mon- 
eys into the funds.?* No presumption arises that 
a payment for property by a trustee was made with 
trust funds.** However, where payment for prop- 
erty, bought by the official custodian of a fund, is 
made by a check drawn in his official capacity, it is 
presumed that the trust money went into the prop- 
erty, and the burden of proving otherwise is on the 
trustee.2° When the beneficiary has shown that 


19. Anderson vy. Northrop, 12 So. 
318, 30 Fla. 612. 


Necessity of knowledge by cestui 
que trust see supra § 955. 


568, 55 S.C. 456. 


268 S.W. 7791; 
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Tex.—Spencer v. Pettit, 
App.) 2 S.W.(2d) 422 [rev (Civ.App.) 
Spencer v. Pettit, (Civ. 
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property of the trust is represented in the property 
sought to be impressed with the trust, the burden 
is then on the trustee or purchaser with notice to 
show what. his interest is.26 There 1s no presump- 
tion that trust moneys in the hands of a fiduciary 
for many years and undisposed of are a part of 
his estate.?7 


In hands of trustee’s receiver or representative. 
It is to be presumed that notes, bonds, and other 
properties coming into the hands of a receiver of 
an insolvent were not produeed by the use of, and 
are not, trust properties;?®§ and it will not be pre- 
sumed from the use of trust funds in the trustee’s 
business that the trust property or its proceeds in 
some form came into the possession of the trustee’s 
receiver and exists as a part of the assets of the 
estate.2° Thus a trust beneficiary seeking to obtain 
a preference over general creditors of the insolvent 
trustee whose assets are in the hands of a receiver 
must assume the burden of showing the trust fund 
to be present in such assets®° in its actual or trans- 
muted form.*1 In some jurisdictions he is required 


v. Davis, 117 N.Y.S. 468, 133 App.Div. 
191 [mod on other grounds 91 N.E. 
1107, 198 N.Y. 415, and appeal gr 119 
N.Y.S. 1144, 136 App.Div. 890]; Spen- 
cer v. Pettit, (Tex.Civ.App.) 17 S.W. 


(Commn. 


20. Meyers v. Baylor University of 
Waco, (Tex.Civ.App.) 6 S.W.(2d) 393. 


21. Cross references: 


Identification of trust property gener- 
ally see supra § 889. 


Presumption as to use of trustee’s 
money from mixed funds see su- 
pra § 901. 


22. U.S.—Schuyler v. Littlefield, 
34°5.Ct, 466, 232  U.5. 707,-98  Likid: 
806; China Fire Ins. Co. v. Davis, 50 
F.(2d) 389, 76 A.L.R. 1259 [cert den 
Diz sly Ob, 24S) eo. Oop UO la. ids 
558]; Blumenfeld v. Union Nat. Bank 
of Beloit, Kan., 38 F.(2d) 455; In re 
Hollins & Arrousez Electric & Engi- 
neering Co., 31 F.(2d) 50; Smith v. 
Mottley, 150 F. 266, 80 C.C.A. 154 [rev 
143 F. 407]; In re Mulligan, 116 F. 
715, 9 Am.Bankr. 8. 


Ariz.—Brown v. Hammons,’ 259 P. 
890, 32 Ariz: 456; Jarvis v. Hammons, 
259 P. 886, 32 Ariz. 444. 


Cal.—Holland v. Bank of Italy Nat. 
Trust & Savings Ass’n, 1 P.(2d) 1031, 
115 Cal.App. 472; Blackhurst v. West- 
erfeld, 295 P. 863, 111 Cal.App. 548. 


Ga.—Hathorn v. Maynard, 65 Ga. 
168. 


Iowa.—Langan v. Farmers’ State 
Bank of Vail, 192 N.W. 832, 195 Iowa 
1108. 


N.Y.—Ferris v. Van Vechten, 73 N. 
Y. 113 [rev 9 Hun 12]; National City 
Bank of New York v. Waggoner, 243 
N.Y.S. 299, 230 App.Div. 88 [aff 175 
IN. 2918) 255) N.Y. 52775" Macy. -v. 
Ladd, 169 N.Y.S. 268, 182 App.Div. 
216 [mod 125 N.E. 829, 227 N.Y. 670]; 
In re Harly’s Estate, 182 N.Y.S. 537, 
112 Misc. 54 [aff 185 N.Y.S. 926, 195 
App.Div. 889]; Liebmann v. Lieb- 
mann Bros. Co., 32 N.Y.S. 406, 84 Hun 
361. 


Or.—Schwartz v. 
686, 44 Or. 425. 


Pa.—Farrell’s Estate, 17 Pa.Super. 
240. 


R.I.—Gardner v. Whitford, 52 A. 
1082, 24 Re. 253. 


S.C.—Wulbern v. Timmons, 33 S.E. 


Gerhardt, 75 P. 


App.) 17 S.W.(2d) 1102 [aff (Commn. 
App.) 34 S.W.(2d) 798]; Meyers v. 
Baylor University of Waco, (Civ. 
App.) 6 S.W.(2d) 393; Chanman v. 
First Nat. Bank, (Civ.App.) 275 S.W. 
498 [quot Cyc]. 


Utah.—Waddell v. Waddell, 104 P. 
743, 36 Utah 435. 


Wis.—Bromley v. Cleveland, ete., R. 
Co., 79 N.W. 741; 103 Wis. 562. 


Wyo.—Lusk Development & Im- 
provement Co. v. Giinther, 232 P. 518, 
32° Wyo. 294-[cit Cyc]. 


Man.—British Canadian Securities, 
Ltd. v. Martin, 27 Man. 423. 


[a] Insurer, in order to hold car- 
rier liable for payment for damage 
to shipment made to shipper after 
payment of loss by carrier, the carrier 
being primarily liable, on the theory 
of constructive trust, is required to 
trace fund to the carrier. China Fire 
Ins. Go. v. Davis,.50 F.(2d) 389, 76 
A.L.R. 1259 [cert den 52 S.Ct. 36, 284 
U.S. 658, 76 L.Ed. 558]. 


{b] Burden is on life beneficiary 
of trust holding stock of a corpora- 
tion to show that the stock of sub- 
sidiary corporations, purchased by 
the corporation to increase its busi- 
ness and distribution of which was 
enforced as being unlawful combina- 
tion, was purchased from earnings of 
the corporation accumulated afte. 
formation of trust. Macy v. Ladd, 
169 N.Y.S. 268, 182 App.Div. 216 [mod 
125 N.H. 829, 227 N.Y. 670]. 


23. In re Hollins & Arrousez Elec- 
tric & Engineering Co., 31 F.(2d) 50; 
Chase & Baker’Co. v. Olmsted, 160 
P. 952, 98 Wash. 306. 

[a] Against creditors of the trus- 
tee.—Chase & Baker Co. v. Olmsted, 
supra. 

Presumption as to use by trustee 
of mixed fund see supra § 901. 


24. Ferris v. Van Vechten, 
Y. 113 [rev 9 Hun 12]. 


25. Erie County v. Lamberton, 147 
A. 86, 297 Pa. 406. 


26. Smith v. Mottley, 150 F. 266, 80 
C.C.A. 154 [rev 143 F. 407]; Seaward 


73 N. 


(2d) 1102 [aff (Commn.App.) 34 S.W. 
(2d) 798]; Meyers v. Baylor Univers- 
ity of Waco, .(Tex.Civ.App.) 6 S.W. 
(2d) 393; Chapman y. First Nat. Bank, 
(Tex.Civ.App.) 275 S.W. 498 [quot 
Cyc]; Waddell v. Waddell, 104 P. 743, 
36 Utah 435. Commingling of trust 
funds or property see supra § 899. - 


[a] If trustee mingles trust funds 
with his own, the burden is on him 
to make a separation and to show the 
amount of his individual property in 
the mass. If he cannot make such a 
separation, the whole will be treated 
as trust property. Spencer v. Pettit, 
(Tex.Civ.App.) 17 S.W.(2d) 1102 [aff 
(Commn.App.) 34 S.W.(2d) 798]. 


Presumptions as to knowledge or 
eee faith of purchaser see infra § 
986. 


27. Inre Early’s Estate, 182 N.Y.S. 
537, 112 Misc. 54 [aff 185 N.Y-S. 926; 
195 App.Div. 889]. 


28. Empire State Surety Co. v. 
Cornel County, 194 F. 593, 114 C.CVA. 
435. 


29. Ohio State Bank & Trust Co. v. 
Biltwell Tire & Rubber Co., 155 N.E. 
163, 23 Ohio App. 409. 


30. Colo.—Holbrook Irr. Dist. v. 
First State Bank of Cheraw, 268 P. 
523, 84 Colo. 157. 


Fla.—Myers v. Matusek, 125 So. 
3860, 98 Fla. 1126 [foll Newsom v. 
Tampa Shipbuilding & Engineering 
Co.,, 134 pSo. 115, 1137 (So. 882) 1100) Blan 
Teg Sane ul oul s 


Iowa.—Farnsworth v. Muscatine 
Produce & Pure Ice Co., 158 N.W. 741, 
177 Iowa 21. 


Ohio.—Towson v. Cole, 6 Ohio N.P. 
N.S. 388. 


Wyo.—Lusk Development & Im- 
provement Co. v. Giinther, 232 P. 518, 
32 Wyo. 294 [cit Cyc]. 


31. Myers v. Matusek, 125 So. 360, 
98-Fla. 1126 [foll Newsom vy. Tampa 
Shipbuilding & Engineering Co., 131 
So. 115, 137 So. 882, 100 Fla. 1173, 
es Farnsworth v. Muscatine 
Produce & Pure Ice Co., 158 N.W. 741, 
177 Iowa 21. 
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to show that the trust property, or its proceeds, 
went into a specific fund or property in the receiv- 
ex’s hands.*? However, in other jurisdictions his 
burden is only to show that the trust money did in 
fact increase the estate and of which he seeks 
preference or is represented there in some form.** 
In the absence of a showing that money alleged to 
have been intrusted to deceased came into his ex- 
ecutor’s hands, it may not be claimed as a trust 
fund;** and, in the absence of some showing that 
moneys given by a wife to her husband for invest- 
ment on her own account were repaid or lost in any 
manner for which he could be regarded as discharged, 
the presumption is that such funds retained their 
trust character in his hands until his death, thus 
inereasing the estate in the hands of his testamentary 
trustee who became chargeable therefor, to be sat- 
isfied out. of the estate.?® 


[§ 986] (8) Right of Third Person to Property 
or Fund.?* Where a trust on property in the hands 
of a third person holding the legal title is sought to 
be established and enforeed, the burden of proof is 
on the party asserting the trust to establish its ex- 
istence.*7 In some jurisdictions he is required to 
show that such person is not a bona fide purchaser 
for value without notige,?® or, as against a pur- 
chaser who has paid a valuable consideration, that 
he had notice of the trust.2® However, where it is 


32. Farmers’ Nat. Bank of Burling- 
ton, Kan., vy. Pribble, 15 F.(2d) 175; 
Farnsworth v. Muscatine Produce & 
Pure Ice Co., 158 N.W. 741, 177 Iowa | 429. 
21; Lusk Development & Improve- 


163 Cal. 803; 
273; 
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Harris v. Stone, 15 Iowa 
Chapman v. Headley, 4 S.W. 189, 
8 Ky.L. 957; Fillman v. Divers, 31 Pa. 
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shown that the facts and circumstances were such 
as to put him on inquiry, the burden of proof is on 
the purchaser to show that he was a bona fide pur- 
chaser for value without notice.*® In other juris- 
dictions purchase for value without notice being 
considered a defense of new matter,*+ the burden 
of proving it rests on defendant claiming such de- 
fense.*? 


Charging funds with.trust. To charge a stranger 
to a trust fund as trustee, by reason of participa- 
tion in the misapplication of the fund, on the ground 
that it was used to pay a private debt of the origi- 
nal trustee, plaintiff must show, not only that the 
party sought to be charged was aware that the 
fund was a trust fund, but also that he was aware 
that the debt was, at the time of payment, a debt 
of such character that the fund could not lawfully 
be used to pay it;*? and, where plaintiff seeks to 


impress a trust on money received by defendant 


on the ground that such money is the proceeds of 
a sale by plaintiff’s tenant of property subject to 
plaintiff’s landlord’s lien, he has the burden of show- 
ing that defendant received and holds the money 
in bad faith.4# But, in an action by officers of 
an association against one to whom the treasurer 
of the association had paid a personal obligation by 
a check signed as such treasurer, the signature be- 
ing such as should have put the payee on inquiry, 


of secret trust, who was purchasing 
land from one who was apparently 
the owner, and in whom legal title 
was vested, it must be shown that he 


A ’ was fully aware of the precise terms 
ment Co. y. Giinther, 232 P. 518, 32 38. In re Lyon's Estate, 127 P. 75, of the trust before he completed his 
: 163 Cal. 803; Warnock vy. Harlow, 31 
Wyo. 294 [cit Cyc]. P. 166, 96 Cal. 298, 31 AmS.R. 209; purchase, Conner v. Tuck, 11 Ala. 
[a] It does not satisfy this burden | Dimity v. Dixon, 241 P. 905, 74 Cal. ee 
for him merely to show that the trust} App. 714; Riley v. Cummings, 56 N.Y. [b] Where there is nothing of rec- 


property or its proceeds went into the 


S. 60, 37 App.Div. 512; Hanrick v. Gur- 


ord showing trust, plaintiff, in a suit 


general assets of the insolvent estate 
and increased the amount and value 
thereof which came into the receiv- 
er’s hands. Farmers’ Nat. Bank of 
Burlington, Kan. v. Pribble, 15 F.(2d) 
175. 


33. City of Lincoln v. Morrison, 90 
N.W. 905, 64 Neb. 822, 57 L.R.A. 885; 
Morrison y. Lincoln Savings Bank & 
Safe Deposit Co., 77 N.W. 655, 57 Neb. 
225; State v. Bank of Commerce, 75 
N.W. 28, 54 Neb. 725. 


[a] Augmentation of estate by 
trust fund.—There must be an af- 
firmative showing by the beneficiary 
that by reason of the trust the actual, 
physical assets coming into the re- 
ceiver’s hands were thereby augment- 
ed. Jarvis v. Hammonds, 259 P. 886, 
32 Ariz. 444 [foll Brown v. Ham- 
monds, 259 P. 890, 32 Ariz. 456, 890]. 


[b] In order to obtain preference, 
the cestui que trust must show that 
the estate out of which he claims such 
preference has been increased to some 
extent by misappropriation of the 
trust property, he being entitled to a 
preference only to the extent of such 
increase. City of Lincoln y. Morrison, 
90 N.W. 905, 64 Neb. 822. 

34. Holland v. Bank of Italy Nat. 
Trust & Savings Ass’n, 1 P.(2d) 1031, 
115 Cal.App. 472. 

35. Orr v. St. Louis Union Trust 
Co., 236 S.W. 642, 291 Mo. 383. 

26. Presumptions as to use by 
trustee of mixed fund see supra § 901. 

Purchasers in good faith generally 
see supra §§ 911-924. 

87. In re Lyon’s Estate, 127 P. 75, 


ley, (Tex.Civ.App.) 48 S.W. 994 [mod 
on other grounds 54 S.W. 347, 55 S.W. 
219, 5 6eS Wi 330, 05 ex u4o Sil 


[a] Statute held not to shift bur- 
den.—A statute which provides that 
“every one to whom property is trans- 
ferred in violation of a trust holds the 
same as an involuntary trustee, un- 
less he purchased it in good faith for 
a valuable consideration” does not 
cast On a purchaser from a trustee 
the burden of proving that he was a 
bona fide purchaser when he was not 
a party to, and is not bound by the 
judgment in, the action in which the 
trust was established. Warnock v. 
Harlow, 31 P. 166, 96 Cal. 298, 31 Am. 
S.R. 209. 


[b] Plaintiff seeking to establish 
secret implied trust against a pur- 
chaser at a mortgage sale must prove 
that the mortgagee took with notice 
of plaintiff's equities in view of a 
statute providing that no implied 
trust can prejudice the rights of a 
purchaser or encumbrancer of real 
property for value and without notice 
of the trust. In re I¥yon’s Hstate, 127 
Pop eloseCale S03, 


39. Bartlett v. Varner, 56 Ala. 580; 
Conner v. Tuck, 11 Ala. 794; Wyrick 
v. Weck, 8 P. 522, 68 Cal. 8; Willman 
v. Divers, 31 Pa. 429; Wilkins v. An- 
derson, 11 Pa. 399; Oaks v.’ West; 
Cher: Civ. App.) 64S. Ww. 1033; Hanrick 

Gurley, (Tex.Civ.App.) 48 S.W. 994 
aed on other grounds 54 S.W. 347, 
55 Sow. 119; 56 Siw. 330,938 Tex. 45.8): 
Phillips v. Sherman, (Tex.Civ.App.) 
39 S.W. 187. 


[a] To affect one with knowledge 


to declare a trust and to compel a 
conveyance from a grantee of the 
trustee, must prove notice thereof. 
Wyrick v. Weck, 8 P. 522, 68 Cal. 8. 


40. Hyatt v. First Nat. Bank, 187 
N.W. 949, 193 Iowa 593; Hume vy. 
Franzen, 34 N.W. 490, 73 Iowa 25; 
Kaiser v. Waggoner, 12 N.W. 754, 59 
Iowa 40. 


41. Lupo v. True, 16 S.C. 579. 


42. U.S.—Federal Reserve Bank of 
Kansas City, Mo. v. Omaha’ Nat. Bank, 
of Omaha, Neb., 45 F.(2d) 511 [cert 
den 51 (SiC tie 21'5 3/282) U.S3 1902) tbe 
Ed. 794). 


Seeks Sa v. Maynard, 65 Ga. 


Mich.—Ripley v. Seligman, 50 N.W. 
148, 88 Mich. 177. 


Minn.—Newton vy. Newton, 48 N.W. 
450, 46 Minn. 33. 


S.C.—Lupo v. True, 16 S.C. 579. 


[a] Limit of purchaser’s burden.— 
The onus of pointing out and identify- 
ing trust property is not on the ven- 
dee of a vendor with apparent abso- 
lute title if he can prove that he was 
an innocent purchaser; he is merely 
required to show that he had no no- 
tice of the trust funds having gone 
into the property he _ purchased. 
Hathorn y. Maynard, 65 Ga. 168. 


Burden of identifying property see 
supra § 985. 


43. Chicago Fifth Nat. Bank v. 
Hyde Park, 101 Ill. 595, 40 Am.R. 218. 


44. Langan v. Farmers’ State Bank 
of Vail, 192 N.W. 832, 195 Iowa 1108. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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he has the burden of proving that the association 
was reimbursed by the treasurer.*° 

Where the trusteeship 
is admitted or established, a trustee, called on in 
a court of equity to account for funds received as 
trustee, has the burden of showing the correctness 
of the account,*#® but the mere unproved assertion 
of the trust relationship will not cast this burden 


[§ 987] (4) Accounting. 


on him.*7 


45. Washbon v. Hixon, 124 P. 336, 
BnoGan’: 381'0: 


.46 Knowlton vy. Fourth-Atlantic 
Nat. Bank, 171 N.H. 721, 271 Mass. 
343; Grund v. First Nat. Bank, 177 
INDW. 299) 209 Mieh. 6133) Cobby v. 
Garlington, 84 S.E. 302, 100 S.C. 51. 


47. Grund vy. First Nat. Bank, 177 
Now... 299, 209 Mich. 613: 


48. Admissibility of evidence to 
show existence and validity of: 


Ronetmuesive trust see supra §§ 235, 
36 


Express trust see supra §§ 83, 84. 
Resulting trust see supra §§ 201-208. 
49. See Evidence § 85 et sea. 


50. See cases infra this note; and 
infra notes 51-64. i 


[a] Admissions against ‘interest 
are competent evidence against a 
trustee. Stewart v. Fellows, 20 N.E. 
657, 128 Ill. 480. 


{[b] Statutory exception to hear- 
say rule inapplicable-——In an action 
to establish a trust in lands conveyed 
to defendants by decedent, hearsay 
evidence of statements of decedent 
concerning the conditions of the grant 
was held inadmissible as not coming 
under a statute, providing that, when 
a party to a proceeding by or against 
an administrator or executor appears 
as a witness in his own behalf or of- 
fers evidence of statements made by 
deceased against the interests of de- 
ceased, statements of deceased con- 
cerning the same subject matter in 
his own suit may also be proved, this 
instant suit not being against an 
executor or administrator. Chance vy. 
Graham, 148 P. 63, 76 Or. 199. 


[ce] Pleading as evidence.—A mere 
denial on information and belief in a 
suit to enforce a parol trust is com- 
petent evidence in favor of plaintiff 
as being in the nature of a confes- 
sion. Avery v. Stewart, 48 S.E. 775, 
136 N.C. 426;°68 L.ReA. 776. 


{d] Evidence admissible for spe- 
cific purpose.—Testimony of a wit- 
ness in an, action to enforce a trust 
that, after she surrendered her deed 
to her grantor, she received informa- 
tion that her land had been conveyed 
by him was admissible to show her 
knowledge, although inadmissible to 
prove the conveyance. Wheeler v. 
Wheeler, 77 S.E. 875, 1389 Ga. 604. 


{e] Documentary evidence.—(1) 
Trustee’s will devising the land, al- 
though not competent evidence to 
prove an indebtedness to him from 
the cestui que trust, is competent to 
show that whatever right the trustee 
had in respect of the land passed to 
the devisee seeking to forclose a lien 
arising from advances by the trustee 
to the cestui que trust. Stewart v. 
Fellows, 20 N.E. 657, 128 Ill. 480. (2) 
Unsigned will of the trustee is ad- 
missible in a suit to establish a trust. 
House v. Rogers, (Tex.Civ.App.) 23 
S:W.(2d)° 414 [aff (Commn.App.) 39 
Siw.(2d) 1dinje 3G) Whe testator’s 
will, tending to Support defendants’ 
contention that the conveyance to 
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The general rules as 


to the competency, relevancy, and materiality of 


evidence in civil actions*® apply in suits relative to 
the establishment and enforcement of trusts,°° and, 
subject to these rules, any evidence is competent 
and admissible which tends to support a matter in 
issue under the pleadings,*! and, conversely, evidence 
immaterial to such issues will not be received.?? 


Thus any competent and material evidence relating 


them was a bona fide sale and not 
the creation of a trust, was competent. 
Alexander v. Spaulding, 66 N.E. 694, 
160 Ind. 176. (4) An unsigned writ- 
ten memorandum prepared by or for 
a trustee of an express trust, part of 
which is in his handwriting, appear- 
ing to be a statement among other 
things of the property received by 
him, of what was on hand and of 
what had been substituted for that 
which had been converted, is admis- 
Sible, in a suit to charge his estate 
and that of the beneficiary as trustee 
de son tort with a deficiency, as evi- 
dence against the trustee’s estate, it 
being a declaration against his inter- 
est; but with reference to the estate 
of the beneficiary, in the absence of 
evidence that he ever saw or had 
knowledge of the memorandum, it is 
nothing more than hearsay and_in- 
competent. Putnam vy. Lincoln Safe 
Deposit) Con 83 N.S 789) U9 IN-Ye 66: 
(5) In an action to have it declared 
that defendant holds certain land in 
trust for the joint benefit of himself 
and plaintiff’s testator, an unsigned 
paper and letters to plaintiff's testa- 
tor and his son, all of which are in 
defendant’s handwriting, and are 
found in the safe of plaintiff's testa- 
tor after his death, are admissible in 
evidence as having presumptively 
been delivered by him to deceased, 
and as explaining and comprising 
what defendant had stated in the let- 
ter to an attorney in regard to the 
interest of the parties in the land. 
Hutchins v. Van Vechten, 35 N.E. 446, 
140 N.Y. 115. (6) Record of the min- 
utes of a directors’ meeting concern- 
ing the issuance of capital stock in a 
suit to declare a trust therein was not 
incompetent as self-serving. Flying 
Squadron Foundation v. Crippen, 169 
N.E. 843, 201 Ind. 482. (7) Where it 
was claimed that a brother had col- 
lected part of a trust fund for the 
penefit of his sister, and converted it 
to his own use, his assessment lists, 
covering the period, and showing an 
increase in his personal property, 
were admissible, as tending to show 
that he had so collected and convert- 
ed such funds. Haxton v. McClaren, 
31 N.E. 48, 1382 Ind. 235. 


Documentary evidence 
see Evidence §§ 900-1218. 


51. Bishop v. People’s Bank & 
TRUS COn) ZO me Wien Spay nS. LENCys) 1508), 
Efe IRS Ea eA 


[a] Evidence held admissible.— 
(1) In an action by a son against the 
other heirs and devisees of his father 
to enforce a trust in lands which he 
alleged his father held in trust for 
him, evidence Showing that the father 
while in possession of the land paid 
the taxes thereon was pertinent to 
the issues. Martin v. Martin, 20 N. 
E. 763, 118 Ind. 227. (2) Evidence of 
value of easement is improperly ex- 
cluded in an action to follow a trust 
into the hands of a third person pur- 
chaser. McKenna y. Brooklyn Union 
JONG BS: (ORS SING NES Kara Say HO O05 | Dana 
226 [rev on other grounds 77 N.E. 
615, 184 N.Y. 391]. (3) Evidence of 
the value of the services of a Super- 
intendent is admissible in order to 


generally 


arrive at the net profits in an action 
for an allowance under a will provid- 
ing that defendant shall hold certain 
land in trust. McCreary v. Robinson, 
59 S.W. 536, 94 Tex. 221. (4) Remar- 
riage of father is a proper circum- 
stance for the jury’s consideration on 
the father’s intention to pay notes, 
given in the purchase of lands, out 
of the common property of himself 
and his children. Spencer v. Pettit, 
(Tex.Commn.App.) 2 S:W.(2d)' / 422 
Lrev. (Civ. App.) (268° S:Weviwole = €) 
Evidence of the souree from which 
the trustor derived money is admissi- 
ble on the question as to who was in- 
tended by a limitation in a trust deed 
of a remainder where the life tenant 
had no children and was likely to 
have none. Houston v. Bryan, 1 S.E. 
252, 78 Ga. 18, 6 AmiSIR? 252.5" (6) 
Evidence that plaintiff's guardian, 
who was the treasurer of defendant 
company, habitually used the bank 
account of the company for his own 
use by depositing and withdrawing of 
funds, is admissible on the question 
of his intent in withdrawing plain- 
tiff's funds from the places where 
they were originally deposited in a 
suit to have defendant declared a 
trustee of a deposit in bank. Brook- 
house v. Union Pub, Co, 6274..219, 7s 


INGH.2 368, 217) Anm-SRe 623; 2) uoRnAS 
N.S. 993. 
[b] Evidence of financial condi- 


tion of persons who assert a pur- 
chase in their own right, as against 
those who claim that it was made 
with trust funds, is competent. Gale 
Va Harby. 20) Maria: 


52. See cases infra this note. 


[a] Evidence held inadmissible.— 
(1) In general. Bush vy. Haeussler, 
31 Mo.App. 47; Ratliff v. Ratliff, 42 
S.BE. 887, 131 N.C. 425, 63 L.R.A. 963. 
(2) Where no trust existed at the 
time suit was filed, the value of the 
property originally held in trust was 
immaterial. Wilson v. Coerver, 279 P. 
21635 30; Anizy 4385 (3) dnpanwaction 
against a trustee for fraudulent mis- 
representations, acts of the beneficia- 
ries of the trust, which are a fraud 
on other beneficiaries, are not admis- 
Sible.. Benson vy. Murton}) 133-22) 340, 
1189, 66 Or. 199. (4) Hvidence that 
a reserve fund which a collecting 
agency had on deposit with a trust 
company to pay claims under guar- 
anty of its service consisted of first 
mortgages and government bonds was 
held immaterial in an action to im- 
press the trust thereon. Samuel 
Haas Trimmed Hat Co. v. Service 
Ass'n, 297 S.W. 129, 222 Mo.App. 307. 
(5) Where uncontradicted evidence 
showed that a trust was created, ac- 
cepted, and executed by defendant, in 
an action against a bank to recover 
trust securities, evidence that the 
bank had not acted under a permit 
from the federal reserve board to act 
as trustee was properly excluded as 
immaterial. Roecher v. Commercial 
Nat. Bank, 289 P. 388, 87 Mont. 570. 
(6) Husband’s remarriage was im- 
material on right of children by first 
wife to trace community property of 
first marriage into property acquired 
by the husband. Spencer v. Pettit, 


1058 [65 C.J.] 


to the establishment of the trust,5? its proper exe- 
cution or breach by the trustee,°* advancements to 
the beneficiary,®® the control of the fund by the 
beneficiary,°® plaintiff’s delay in bringing suit,°’ or 


notice of the trust by purchaser 
is admissible. Defendant’s 


the profits of the sale.°® 


(Tex.Commn.App.) 2 S.W.(2d) 422 
[rev (Civ.App.) 268 S.W. 779]. (7) 
Evidence that the borrower of trust 


funds, who failed, was indebted to 
the trustee before the loan was prop- 
erly excluded in an action for the 
trustee’s failure to pay _ interest. 
Bishop v. People’s Bank & Trust Co., 
291 S.W._718,. 218 Ky. 508, 51 ALR. 
1258. (8) Evidence that the executor 
bought property for the estate out of 
the “proceeds of notes, offered to show 
that the estate suffered no loss, was 
inadmissible, where the executor by 
reason of direction of the probate 
court only had authority to pay over 
misappropriated moneys to the execu- 
tor of the residuary legatee. Hall v. 
Windsor Sav. Bank, 121 A. 582, 124 A. 
593, 97 Vt. 125. (9) In a proceeding 
by a wife, as executrix of her de- 
ceased husband, to recover a fund de- 
posited by his father, since deceased, 
in a bank in his own name, in trust 
for the husband, evidence that the 
husband’s mother contributed some 
of the money which the father thus 
deposited is immaterial. Matter of 
ORS seb sty CO. LO2kIN ve Sei cident, 
App.Div. 178, 38 N.Y.Civ.Proc. 30 [aff 
Si. Neel, 189 IN. Ye 76001. sGLO)e In 
a suit by a cestui que trust for rents 
due from the trustee, testimony as to 
a settlement of the boundaries be- 
tween plaintiff and grantor’s chil- 
dren is inadmissible where defend- 
unt had taken possession of and rent- 
ed the land. Perkins v. Brinkley, 45 
S.E. 652, 133 N.C. 348. 


[b] Evidence of impossibility of 
further issue of marriage at the time 
of the trial, offered to show that 
a trust was executed, is inadmissible, 
where the question is whether the 
trust was executed at the time the 
transaction in dispute occurred. 
Sanders v. Houston Guano, etc., Co., 
32 S.H. 610, 107 Ga. 49. 


[c] Evidence inadmissible in re- 
duction of damages.—In an action for 
damages against the trustee for con- 
version for selling or assigning a 
judgment in which the beneficiary 
had an interest, defendants’ offer of 
evidence for the purpose of showing 
the apparent insolvency of judgment 
defendants at the date of sale was 
held not proper evidence in reduction 


of damages. Parker y. Straat, 39 Mo. 
App. 616. 
53. See cases infra this note. 


[a] Evidence held admissible.—(1) 
Evidence showing that father was in- 
sane at the time he executed a deed 
to his son and that the son paid no 
consideration therefor was held com- 
petent in an action by a purchaser 
from the son against the father to 
quiet title. Barrett v. Sears, 27 N.E. 
607, 128 Ind. 261. (2) In an action 
by the owner of bank deposits to re- 
cover from a niece bank books is- 
sued in their joint names, testimony 
of the owner that she told bank offi- 
cers that she wanted the money put 
in the niece’s name and her own, so 
the niece could draw it when she (the 


evidence as to expenses 
incurred in effecting a sale is admissible in a suit 
against him as trustee to recover plaintiff’s half of 
The same principles of ad- 
missibility apply in actions by cestuis que trust 
against their trustees for money had and received,°° 
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from trustee,°® 


Estoppel. 


missible.®? 


owner) went away, was held admissi- 
ble. Bradford v. Eastman, 118 N.E. 
879, 229 Mass. 499. 


54. See cases infra this note. 


[a] Trustee’s good faith or fraud. 
—Where a bill filed by a cestui que 
trust seeks to hold the maker of a 
note belonging to the trust estate li- 
able for deductions from the amount 
due thereon allowed by the trustee on 
the ground of collusion between the 
trustee and the maker of the note, 
the latter is entitled to introduce evi- 
dence to show the trustee’s good faith, 
as well as evidence that he had no 
notice of the trustee’s fraudulent de- 
elens: Maynard v. Cleveland, 76 Ga. 
52. 


[b] Retention of proceeds by trus- 
tee.—In an action on an agreement 
between plaintiff, defendant,~ and 
other independent cotton buyers, to 
recover the proceeds of cotton put in 
by plaintiff and not repaid by defend- 
ant, exclusion of evidence in support 
of an allegation that defendant was 
retaining part of the proceeds was 
held erroneous. Driskill v. Boyd, 
(Tex.Civ.App.) 181 S.W. 715. 


[ce] In action against trustees to 
have declared void a purchase made 
by them, evidence that one of them 
understood that the propriety of the 
purchase was first to be submitted to 
the beneficiary is admissible, as is 
also evidence that one trustee acted 
without the concurrence of a cotrus- 
tee, or that the latter was induced ta 
concur in his act by reason of mis- 
representations which he had made 
with respect to the concurrence of a 
third trustee. Red Jacket Tribe No. 
28 v. Gibson, 12 PB. 127, 70 Cal. 128. 


[d] Settlement between parties.— 
Evidence that the transactions with 
the trustee concerning which the mis- 
representations were made had been 
settled by agreement between the par- 
ties is admissible. Benson v. Murton, 
133 P. 340, 1189, 66 Or. 199. 


55. See Chase v. Perley, 
398, 148 Mass. 289 (on the issue 
whether money handed to a_benefi- 
ciary by the trustee, who received in 
return an unsecured note therefor, 
was a loan or a payment on account 
of such beneficiary’s share, evidence 
was competent that the trustee, in 
subsequently buying land of the bene- 
ficiary, paid him in cash, and made no 
allusion to the fact that he was act- 
ing for a third person, as he contend- 
ed at the trial). 


56. Thompson’s Ex’r v. Thompson’s 
Ex’ ry 159 "SUw., Sel, 155 Key. B23k 


[a] Admission of life beneficiary 
as to control.—In an action by the 
beneficiaries of a trust entitled to the 
remainder after a life interest, against 
the trustee’s executor for certain 
trust funds, evidence that the life 
beneficiary admitted while making a 
deposition that she received and kept 
such funds was competent under a 
cross petition by the trustees execu- 


19 N.B. 
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and, if in such an action plaintiff introduces no direct 
evidence of any contract or conditions under which 
the money was received, but relies on the cireum- 
stances, defendant may testify as to the purposes for 
which he supposed the money was given him and the 
understanding with which he received it.°* 


As in civil actions generally,®? a party 
may, by reason of the position he has previously 
assumed and the evidence he has introduced, be 
estopped from objecting to evidence otherwise ad- 
Moreover, where proof that certain trust 


tor against the life beneficiary’s 
executor. Thompson’s Ex’r v. Thomp- 
son’s Hx’r, 159 S.W. 831, 155 Ky. 323. 


57. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Testimony in explanation of long 
delay in bringing a claim to set up 
resulting trust was held admissible 
on the question of abandonment set 
up as a defense. House v. Harden, 52 
Miss. 860. (2) Evidence held com- 
petent as showing concealment of de- 
cedent’s fraud to rebut a charge of 
laches. Delmoe v. Long, 88 P. 778, 35 
Mont. 139. (3) Evidence of trustee’s 
agreement to hold title to part of land 
for, another was held admissible on 
the question of laches in enforcing 
the trust. Moultrie v. Wright, 98 P. 
251 pote Cals, 520: 


ee generally see supra §§ 954- 
ood. 

58. See cases infra this note. 

[a] Evidence showing that pur- 


chaser from trustee had knowledge 
of all the facts was held competent in 
an action by the purchaser against 
the trustor to quiet title. Barrett v. 
Sears, 27 N.E. 607, 128 Ind. 261. 


[b] Circumstantial evidence.—Ac- 
tual notice on the part of a purchaser 
of land that his grantor was a trus- 
tee ex maleficio may be proved by 
circumstantial evidence. Enes_ v. 
Pomeroy, 206 P. 860, 104 Or. 169. 


Purchasers in good faith and with- 
out notice generally see supra §§ 911- 
924, 


59. Branch v. De Blanc, 
App.) 62 S.W. 134. 


Trustee’s reimbursemert for ex- 
penses generally see infra § 1000. 


60. See cases infra this note. 


[a] In such action trustee’s last 
account, which is not a final one, and 
has not been allowed by the probate 
court, and which, although assented 
to in the first instance by the cestui 
que trust, is afterward contested by 
him, together, with the annexed 
schedules, and an account between the 
parties showing a balance due the 
trustee, are admissible in evidence. 
Upham v. Draper, 32 N.E. 2, 157 Mass. 
292. 


(Tex.Civ. 


{b] In action to recover money 
realized from sale of land conveyed 
in trust that it might be sold, and 
the proceeds distributed, it is proper 
to exclude evidence that the convey- 
ance was fraudulent as to the gran- 
tor’s creditors, where such creditors 
are not parties to the proceedings, 
such inquiry not being material to 
the issues before the court. Collar v. 
Collar, 49 N.W. 551, 86 Mich. 507, 13 
TEER AS "Gis 


Gh Davis v. Coburn, 128 Mass. 
il es a 
62. See Hstoppel § 229. 


63. See case infra this note. 


For later cases, developments and changes in the laiv see Annotations, same title and section number, 
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funds went into the purchase of property is largely 
established by the declarations and admissions of 
the trustee, he cannot repudiate such declarations 
and admissions by showing that the precise trust 
funds were not used in the purchase and on such 
repudiation claim a variance between the allegations 


and proof.®# 


[§ 989] c. Weight and: Sufficiency—(1) In Gener- 
al, .The rules governing the weight and sufficiency 
of the evidence in civil actions generally®® will con- 


[a] Inconsistent position as to re- 
ceiver’s conversion of property.— 
Where, in an action by a receiver of 


a trust company to impress a con- 
structive trust on property purchased 
by the president and manager of the 
company with its funds, defendant 
was allowed to show a deposit of 
securities claimed by him, their re- 
ceipt by the receiver, and his conver- 
sion thereof, claiming that by taking 
such securities the receiver elected 
not to stand on the trust, he cannot 
then claim that the receiver should 
not be allowed to prove that the 
securities really belonged to the cor- 
poration and that he merely reduced 
the corporation’s property into mon- 
ey. Shearer v. Barnes, 136 N.W. 861, 
118 Minn. 179. 


64. Taylor v. Morris, 
£63 (CaliLiaits 


Estoppel to set up particular de- 
fense see supra § 953. 


65. See Evidence §§ 1730-1806. 


66. See cases passim this section; 
and §§ 989-992. 


67. Sledge v. Clopton, 6 Ala. 589; 


Lae SP ee 66, 


Fague’s Estate, 19 Pa.Super. 638; 
Jackson v. Greenhow, 156 S.E. 377, 
155 Va. 758. 

[a] Proof beyond reasonable doubt 


is not required.—Sledge y. Clopton, 6 
Ala. 589; Jackson v. Greenhow, 156 
S.H. 377, 155 Va. 758. 


[b] Evidence held sufficient: (1) 
In general. Hamburg Bank v. Flynn, 
Sorat. 298. atarris sy... Hensley, 256 PP. 
832, “835 CalL.App.+ 283; Allsopp — v. 
Joshua Hendy Mach. Works, 90 P. 39, 
5 Cal.App. 228; Kauffman vy. Foster, 
S658. 1108,°3 CakApp. 741:—Price -v. 
Boyce, 36 N.E. 766, 10 Ind.App. 145; 
De France v. Reeves, 125 N.W. 655, 
148 Iowa 348; Ackerman y. Alden, 254 
RP. 322, 123 Kan. 116; Camden Land 
Co. v. Lewis, 63 A. 523, 101 Me. 78; 
Robertson v. De Brulatour, 80 N.E. 
938, 188 N.Y. 301; In re Lachenmey- 
er’s Hstate, 258 N.Y.S. 641, 144 Misc. 
OVS PeOchinik. V.,,ikaynie, 9. Tenn,Ch: 
App. 571; Waddell v. Waddell, 104 P. 
743, 36 Utah 485. (2) To justify the 
dismissal of the suit. Riggin v. Rob- 
inson, 83 A. 143, 117 Md. 81; Wolfe v. 
Smith-Hammond Mortg. Co., 208 N.W. 
532, 167 Minn. 126. (3) To show that 
the beneficiary having the life inter- 
est received and kept funds. Thomp- 
son’s Ex’r v. Thompson’s Ex’r, 159 S. 
W. 831, 155 Ky. 323. (4) Not to jus- 
tify dismissal of a bill for an ac- 
eounting as to a trust fund. Little 
v. Stephens, 47 N.W. 22, 82 Mich. 596. 
(5) To sustain a bill to enforce a 
eonstructive trust. Waller v. Jones, 
LS MSO. Se O WALA edae UWelMIO ey nV. 
Long, 88 P. 778, 35 Mont. 139; Berry 
v. Evendon, 103 N.W. 748, 14 N.D. 1. 
(6) To justify a judgment for plain- 
tiff in an action to compel a trans- 
fer of certain lands purchased by de- 
fendant for plaintiff’s benefit. Liv- 
jngston v. Morgan, 26 La.Ann. 646. 
(7) To warrant an inference that the 
relation of cotenancy existed and 
that it was admitted by cotenant up 
to the date of the conveyance. Gen- 
try v. Gentry, 121 S.H. 188, 187 N.C. 
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trol the weight and sufficiency of the evidence in 
suits relative to the establishment and enforcement 
of trusts,°° and, to warrant a recovery or the relief 
sought for in such a suit, the evidence must be of 
such weight and sufficiency as will reasonably jus- 
tify the court or jury in finding the existence of all 


facts necessary to constitute the cause of action or 


29. (8) To recover trust funds dis- 
posed of under the cestui que trust’s 
directions due to ignorance of the 
law and to mistaken advice with ref- 
erence to his rights. Galard Prince 
de Bearn vy. Winans, 74 A. 626, 111 
Md. 434. (9) To show that contract 
to purchase from trustee was_ in- 
duced by fraud of beneficiary. Mar- 
rin v. Monroe, 225 N.Y.S. 750, 222 App. 
DAVied Die ake MUGS IN ey 4b. 725i ING Ye 
530]. (10) To justify a finding that 
an assignment had been made. Brown 
v. Spencer, 126 P. 493, 163 Cal. 589. 
(11) To support finding that certain 
defendant had no interest whatsoever 
in stock sought to be impressed with 
a trust. Flying Squadron Foundation 
v. Crippen, 169 N.E. 843, 201 Ind. 482. 


[ec] Bvidence held insufficient: (1) 
In general. Cauhape v. Barnes, 
CUE boys wueal. ads me Me Calle ive 
Burk, 76 S.W. 177, 25 Ky.L. 643; See- 
horn v. American Nat. Bank, 49 S.W. 
886, 148 Mo. 256; New York Uni- 
versity v. Loomis Laboratory, 71 N. 
YS. 239, 35 sMise; 82” [aft 74> N.Y-S. 
175, 68 App.Div. 635 (aff 70 N.E. 413, 
1S) UNEYS pele) lee EC LON suis Calne Lhe: 
judgment. Nash v. Kirschoff, 196 N. 
W. 488, 157 Minn. 418. (3) To show 
that the son of the trustor took pos- 
session of the property under the 
trustee. Murchison vy. Murchison, 17 
Ont. 254. (4) To establish claim of 
trustee and wife that beneficiary gave 
trust property to them during his 
lifetime. Dobroth y. Jensen, 180 N. 
E. 785, 348 Ill. 157. (5) To show that 
all defendants knew of agreement be- 
tween one of their number and plain- 
tiff’'s assignor on which plaintiff 
based its claim to establish a trust on 
oil and gas properties. J. W. McKim 
Corporation vy. Whelan, 8 F.(2d) 241. 
(6) To warrant an account as to all 
alleged trust funds held by defend- 
ant’s testate. Webb vy. Griffith, 36 N. 
C. 446. 


[ad] Plaintiffs not showing what 
particular lets in town site, they be- 
ing a part of the lands, conveyed to 
defendant in trust for conveyance to 
purchasers, were sold, failed to make 
a prima facie case in-an action for 
unsold lots. Tomahagen v. Sarber, 
(Tex.Civ.App.) 29 S.W.(2d) 488. 


[e] Book entries.—Where the only 
way in which a trustee of different 
trust estates can transfer money from 
one estate to another is by entries on 
his own books of account, all the 
money being kept together in one 
bank account, book entries made by 
him for the purpose of effecting such 
transfers must be regarded, as 
against his successors in trust, as 
acts done by him for the purpose of 
effecting such transfer, and not as 
mere statements made upon his ac- 
counts. French v. Hall, 84 N.E. 438, 
198 Mass. 147, 16 L.R.A.N.S. 205. 


[f] Daily bank balance.—Although 
a bank’s ledger shows an overdraft 
subsequent to deposit of trust funds, 
where by reason of deposits there 
was a balance at the close of business 
on the same day, and it is not shown 
that checks were in fact entered in 
the exact order in which they were 
paid, or that the checks deposited 


grounds for relief.*7 
sufficiency have been applied to the sufficiency of the 
evidence to show the establishment of the trust,°® 


Thus these general rules of 


were not in the bank at the time the 
alleged overdraft was entered, the 
balance at the close of the day is con- 
clusive that the trust funds had not 
been wholly withdrawn. Cable v. 
Iowa State Sav. Bank, 194 N.W. 957, 
197 N.W. 434, 197 Iowa 393, 3l A.L.R. 
748. 


68. See cases infra this note. 


[a] Paramount title.—Plaintiff, in 
a suit to establish a trust in land, 
need not prove a paramount title 
against all the world; but it is suffi- 
ecient to establish that defendant 
stands in the relation of a trustee to 
him., Leakey v. Gunter, 25 Tex. 400. 


[b] If one admits, trust in his an- 
swer, or swears to it in a deposition, 
the element of satisfactory proof is 
not wanting; but, where such deposi- 
tion denies the trust, or expresses an 
intention not inconsistent with abso- 
lute ownership, a trust is not mani- 
fest. Rogers v. Rogers, 39 A. 755, 20 
R.I. 400. : 


[ec] Evidence held sufficient: (1) 
To establish that defendant held in- 
terest to property in trust. Fay v. 
May. (GN Je Che) 29 Ae (S56 C2 eh omes= 
tablish a trust in the estate of a 
mother for the son for moneys given 
her by him. Whibby v. Walbank, 5 
Newfoundl. 286. (3) To sustain find- 
ing that defendant, in taking title to 
land, acted as attorney for plaintiff. 
Hart) v. Hardman, 2.91) PY 538) b45 -Olcs 
87. (4) To sustain finding that de- 
fendant was not the purchaser of the 
fee of property, but that he held it 
for the use and benefit of plaintin. 
Harney v. Harney, 165 N.W. 967, 139 
Minn. 140: (5) To justify a finding 
that, up to within two years prior to 
filing of suit, defendant had admitted 
his trust relationship. Stuart v. Mey- 
er, (Tex.Civ.App.) 196 S,W.- 615s (6) 
To sustain a finding for plaintiff in 
an action by one who had employed 
an agent to purchase real estate, and 
who purchased for himself. Johnson 
v. Hayward, 103 N.W. 1058, 107 N.W. 
384, 74 Neb. 157, 5 L.R.A.N.S. 112. 
(7) To enjoin an action of ejectment 
and establish a parol trust in land. 
leath “voy Watson, Lt" Sky 14523819 Wa. 
722. (8) To show that plaintiff was 
the equitable owner of a part of the 
stock registered in her husband’s 
name and sold by him. Hyatt v. First 
Nat. Bank, 187 N.W. 949, 193 Iowa 
593. (9) To support finding of no 
trust relationship. Brittan vy. Fish- 
er, 163 P. 874,32 Cal.App. 616. (10) 
To support finding that defendant tes- 
tator soliciting money to pay corpo- 
rate indebtedness did not become ab- 
solute donee of stock issued to him 
as trustee, and therefore owner. Fly- 
ing Squadron Foundation v. Crippen, 
169 N.E. 848, 201 Ind. 482. (11) To 
justify findings that defendant was 
owner in fee of premises clear of any 
claim of plaintiff. Wolfe v. Smith- 
Hammond Mortg. Co., 208 N.W. 532, 
167 Minn. 126., (2) To' sustain find- 
ing that defendant made no promise 
to reconvey to plaintiff. Oliver v. 
Oliver, 97 A. 84, 251 Pa. 574. (13) Tu 
show that defendant did not hold le- 
gal title as trustee for equitable own- 
er after execution by owner of in- 
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its repudiation®® or extinction,’° its breach”! or its 
due execution‘? by the trustee, the trustee’s indebt- 


“TRUSTS 


strument confirming title in defend- | thereafter partitioned it between the 


ant. Horan v. Varian, 268 P. 637, 204 
Cal. 391 [remittitur recalled 276 1 
LOO 207 "Cal, Ti; (4) ToS ‘support 


finding that defendants, one of whom 
was trustee, were owners of land they 
caused plaintiff to purchase. Feeny v. 


Smiley,), 2° Pd) 220, 125 CalApp. 
SOE 
[d] Evidence held insufficient: (1) 


To establish a trust in piainulft’s fa- 
vor. Hogeboom v.: Robertson, 60 N. 
W. 2; 41 Neb: 795. (2) To show a 
trust in son’s lands for his mother. 
Brallier y. Brallier, 203 P. 381, 118 
Wash. 253. (3) To establish a secret 
trust. O’Brien y. Pentz, 48 Md. 562. 
(4) To establish a parol trust in 
stocks of a corporation. Dollar Savy. 
Eumnd ete, Co. y. Union Trust Co... 72 
A. 558, 223 Pa. 286. (5) To show that 
the trustee became the beneficial own- 
er of stock, purchased by him in his 
own name with funds of another. In 
re Fisher, 102 N.W. 797, 128 Iowa 18. 
(6) To show that defendant had paid 
or furnished his mother any consid- 
eration in property, money, services, 
or relinquishment of a _ substantial 
right which he was not already under 
legal obligations to provide in pay- 
ment for property received from his 
father’s estate. Vorse v. Vorse, 171 
N.W. 186, 186 Iowa 1091. (7) To show 
a change of a tentative trust into an 
irrevocable one. Tierney v. Fitzpat- 
rick, 107 N.Y.S. 527, 122 App.Div. 623 
[rey 88 N.E. 750, 195 INYO 4331) (8) 
To show that the trustee acquired 
the fund to pay the indebtedness of 
the beneficiary’s husband. Stratton 
v. Stratton’s Adm’r, 149 S.W. 900, 149 
Ky. 473. (9) To show that stock cer- 
tificate was issued to trustee for 
plaintiff's benefit. McKenzie v. Wap- 
pler Electric Co., 219 N.Y.S. 580, 128 
Mise. 827. (10) To support a finding 
that defendant was owner of whole 
equitable title to land by mere proof 
that he furnished part of money for 
land taken in another’s name. _ Ber- 
ry v. Brunson, 143 S.H. 761, 166 Ga. 
523. (11) To sustain a finding that 
trust property, as to which the trus- 
tee made declarations in favor of both 
plaintiff and defendant, was purchased 
with plaintiff's money. Williams v. 
Charlier, 44. N.Y.S:. 225, 15 App.Div. 
128. (12) To show personal contract 
between the testamentary trustee and 
the beneficiary apart from the trust 
relationship. Penley v. Edwards, 150 
Acwdoo,. 29) Mer 156. (13) To support 
a finding that husband converted en- 
tire funds received from Wife’s sepa- 
rate property. Harris v. Hensley, 256 
P. 832, 83 Cal.App. 283. (14) To sus- 
tain a finding that record owner’s con- 
tract to sell was without knowledge 
or consent of real owner. Marrin v. 
Monroe, 225 N.Y.S. 750, 222 App.Div. 
251 [att 168 N.E. 415, 251 N.Y. 530]. 


69. See cases infra this note. 


[a] Evidence held insufficient: (1) 
Tro show any repudiation as to ulti- 
mate beneficiary. Pitcher v. Roger’s 
Hstate, 165 N.W. 8138, 199 Mich. 114. 
(2) To show repudiation of the trust 
by defendant for eighteen years. Du- 
four v. Weissberger, 155 P. 984, 172 
Cal. 223. 


70. See cases infra this note, 


[a] Discharge of trust by parti- 
tion.—The fact that a partition was 
informal or did not bind the minors 
or married women does not affect its 
force as evidence of the discharge of 
a trust resulting in favor of the heirs 
of one of two brothers owning an 
undivided half of property, who took 
a bond for title to the other half and 


heirs of one brother and the other 
brother and those claiming under him. 
Scranton v. Campbell, 101 S.W. 285, 45 
Tex.Civ.App. 388. 


[b] Evidence held not to show ex- 
tinction of the rights of beneficiaries 
by payments to them, and also that 
such payments and offsets against 
them did not serve to clothe the trus- 
tee with beneficial ownership of the 
trust estate. Gibson v. Boynton, 210 
P, 648, 112 Kan. 173: 


[c] Release of trustee.—Where 
complainants, desiring to acquire the 
interest of certain heirs in a tract of 
land, procured respondent to act as 
agent, but, the heirs demanding more 
money than he was authorized to pay, 
respondent took title in himself, risk- 
ing a repudiation of his agency by 
complainants, in a suit wherein com- 
plainants sought to hold respondent 
as trustee, evidence was held to sus- 
tain a finding that complainants, by 
refusing to pay respondent a reason- 
able remuneration as aareoan thereby 
released him from his trust. Matney 
v. Yates, 108 S.E. 578, 131 Va. 208. 


[d] Resulting trust shown to have 
been extinguished by the conveyance 
by the trustee to the beneficiary of 
other lands. Carter vy. Hopkins, 21 P. 
549, 79 Cal. 82. ‘ 


[e] Execution of revocation by 
beneficiary as result of fraud held es- 
tablished. Hutchison v. Ross, 253 N. 
Y.S. 889, 233 App.Div. 516 [aff 243 N. 
Nos eels hod mVLiSe,, Soul. 


71. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To establish that negligence of trust 
company in handling trust funds 
caused loss to estate. Hilton’s Adm’x 
v. Potter-Matlock Trust Co., 19. S.W. 
(2d) 1088, 2380 Ky. 401. (2) To show 
a conversion of the property by de- 
fendants in repudiation of the trust 
agreement. D. Sullivan & Co. v. Ram- 
sey, (Tex.Civ-App.) 155 S-W. 580. (3) 
To sustain the trial court’s finding 
that the trustee was negligent in 
making a loan. In re Hamon’s Es- 
tate, 212 P. 399, 60 Cal.App, 154. (4) 
To sustain finding that trustee by his 
misconduct precipitated receivership 
of beneficiary’s business, causing 
complete destruction thereof. Sharts 
v. Douglas, (Ind.App.) 163 N.E. 109. 
(5) To justify a finding that, when de- 
fendant corporation sold to P proper- 
ty, which it held in trust for com- 
plainants, its board of directors knew, 
or should have known, that M, one 
of the directors, was the real pur- 
chaser, so as to give complainants a 
cause of action against it on account 
thereof, as for breach of trust. Pur- 
chase v. Atlantic Safe Deposit & 
Trust Co., 87 A. 444, 81 N.J.Hq. 344 
[aff 91 A. 1070, 83 N.J.Eq. 353]. 


[b] Evidence held insufficient: (1) 
To show breach of trust in conveying 
to grantor who was also beneficiary 
and her husband as tenants by en- 
tirety. Noyer v. Montag, 252 P. 89, 
120 Or. 658. (2) To show willful de- 
fault of trustee. Thompson y. Hays, 
11 F.(2d) 244. (3) To show attorneys 
divided their fee with the trustee. 
Johnson vy. Cowgill, 262 F. 306. (4) 
To establish negligence on the part 
of an Ohio trustee in failing to in- 
vestigate the securities in the posses- 
sion “of his cotrustee in Indiana so 
as to render the Ohio trustee liable 
for the Indiana trustee’s defalcation 
to the latter’s bondsmen. American 
Bonding Co. of Baltimore vy. Richard- 
Soy gy ale Ba SM ale TOKOWALS dei, (aS) 
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edness to the beneficiaries,7* the completeness or 
correctness of the. trustee’s account,’* the adequacy 


To warrant finding that defendant 
caused a ranch in which plaintiffs had 
equities to be disposed of without 
consideration to them, the evidence 
showing rather that, if plaintiffs had 
any legal claim in the corporation 
taking over the ranch, it was satis- 
fied by a conveyance to them of other 
lands. Delannoy v. Quetu, 239 P. 71, 
is CalApp, 627k. (6) Ro wwarramteca: 
finding that bank, in applying money 
in deposit to the discharge of an in- 
debtedness due it from the party to 
whom delivery, under a contract of 
lease on the happening of a contin- 
gency, was to be made, had breached 
the trust. Glendenning v. Slayton, 
179 P. 817, 55 Mont. 586. (7) To neg- 
ative trial court’s finding that cestui 
had no knowledge of trustees’ con- 
tract to transfer property to trust 
company for administration. Meck 
v. Behrens, 252 P. 91, 141 Wash. 676, 
50° AL. R, 207. 


[c] Evidence held sufficient to 
show fraud of trustee.—HElwell v. 
Stewart, 203 P. 9238, 110 Kan. 343; 


D. Sullivan & Co. v. Ramsey, (Tex. 


Civ.App.) 155 S.W. 580. 


Sufficiency of evidence of fraud to 
justify establishment of constructive 
trust see supra § 


72. See cases infra this note. 


[a] Evidence held sufficient to 
sustain finding: (1) That defendant 
duly executed its agreement as trus- 
tee pursuant to agreement. Jackman 
v. Bismarck Loan & Investment Co., 
199 IN. We, 135, 51a N. Died 8. mate eae 
grantee fully performed alleged oral 
trust by caring for deceased grantor’s 
children during greater part of their 
minority. Noble’s Adm’r v. Combs, 
£5) SiwWi (2d) 491,228) Keyan t46-8 aD) 
That grantee of mortgaged land had 
discretion to trade it in working out 
parties’ interests. Lofgren v. Greaves, 
211 N.W. 822, 169 Minn. 389. See 
Dewey v. Lindhout, 205 Ill.App. 322. 


{[b] Evidence held insufficient to 
sustain finding that trustee’s execu- 
tion of trust deed on trust property 
was required to effect settlor’s inten- 
tion. Wood v. American Nat. Bank, 
(Cal. App.) 14 P.(@2da) 110. 


73. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To support a judgment for a balance 
in the trustee’s hands in favor of the 
beneficiaries of the trust. Goble v. 
Swobe, 90 N.W. 919, 64 Neb. 838. (2) 
To sustain a chancery court’s findings 
for plaintiff for a share of profits his 
vendee received from a sale of the 
lands. Chambers v. Thompson, 100 S. 
W. 79, 81 Ark. 609. 


[b] Bvidence held not to show that 
plaintiff was paid her entire interest 
in the trust fund. Walker v. Milliken, 
aie S.W. 71, 150 Ky. 12, Ann.Cas.1914C 
742, 


[ec] Statutory provision.—Statute 
declaring plaintiff's affidavit in action 
on itemized account prima facie evi- 
dence of indebtedness was not intend- 
ed to apply in a beneficiary’s action 
against testamentary trustee for 
money received. Penley v. Edwards, 
150 A. 535, 129 Me. 156. 


74 Wells v. Wells’ Ex’rs, 144 S.W. 
882, 147 Ky. 467. 


[a] Evidence, in action by cestui 
que trust against executors of the 
trustee, was held to sustain a find- 
ing that the trustee had accounted 
to the cestui que trust for all that 
was due him. Wells v. Wells’ Ex’rs, 
144 S.W. 882, 147 Ky. 467. 


For later cases, developments and changes in the law see Annotations, same title and section number: 
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of the price received by the trustee from the disposi- 
tion of trust properties,’® or the right of the trus- 
tee to be reimbursed.*® Where a trust has been ad- 
ministered for a long period on a uniform plan 
without question as to the right or manner of its 


administration, it ought not to be 


out clear and unequivocal evidence that its true 
Before a trust ere- 
ated by a contract can be enforced against the trus- 
tee, there must be evidence showing the terms of 


terms have been disregarded.** 


the trust or contract.78 
Election. ® 


that the beneficiary has positively 


Proceedings for accounting see su- 
pra §§ 787-802. 


75. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that the price for which the 
trustee sold certain land was ade- 
quate. Winder v. Nock, 52 S.E. 561, 
104° Va. “759, -3 TReA.N.S: 4135. \(2) 
To show that the sale by the trustee 
was not made at a grossly inadequate 
price. Cadieux v. Sears, 101 N.E. 542, 
258 Ill. 221. (3) To show that shares 
reported as sold by trustee at one 
hundred fifty eight dollars and thirty 
cents were of market value of one 
hundred ninety three dollars and fifty 
cents and to authorize surcharging 
+eustes with difference between aver- 
age price realized on sale of shares 
and market value, with interest. In 
re Isenberge’s Estate, 28 Hawaii 590. 


76. Rodick v. Pineo, 113 A. 45, 120 
Me. 160. 


[a] Board of beneficiary, etc.—Evi- 
dence that trustee had boarded benefi- 
ciary and his employees and had fed 
his horse without keeping any ac- 
count of such services and without 
intention to charge for them at the 
time is insufficient to entitle the trus- 
tee to reimbursement for those serv- 
ices. Rodick v. Pineo, 113 A. 45, 120 
Me. 160. 


77. Atty.-Gen. v. Reformed Prot- 
estant Dutch Church, 33 Barb. 303 
[aff 36 N.Y. 452, 2 Transcr:A. 145]. 


78. Clark y. Spanley, 183 S.W. 964, 
122 Ark. 366. 


79. Election of remedy by benefi- 
ciary see supra § 937. 


80. Shearer v. Barnes, 
861, 118 Minn. 179. 


[a] Evidence held insufficient.— 
Shearer v. Barnes, 136 N.W. 861, 118 
Minn. 179. 


[b] Evidence held insufficient to 
show withdrawal or revocation of 
election.—Shearer v. Barnes, 136 N. 
W. 861, 118 Minn. 179. 


136 N.W. 


81. Shearer v. Barnes, supra. 
82. Identification of fund or prop- 
erty: 


Generally see supra §§ 888-902. 
Burden of proof see supra § 985. 


83. ‘Cuttell v. Fluent, 51 F.(2d) 
974; Gault v. Hospital for Consump- 
Ue of Maryland, 89 A. 105, 121 Md. 


[a] Evidence held insufficient: (1) 
To sustain personal judgment against 
wife in favor of bank from which 
husband as cashier feloniously ab- 
‘stracted funds by establishing a trust 
on funds given her by the husband. 
‘Crockett v. Ohio Valley Banking & 
Trust Co., 192 S.W. 487, 174 Ky. 409. 
(2) ‘To trace and identify the funds 


Evidence of an election against the 
assertion of a constructive trust by the beneficiary 
must be clear and convincing,®® and to the effect 
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full knowledge of the facts, or the equivalent there- 


[§ 990] (2) Identification of Trust Fund or Prop- 
In order for the cestui que trust to recover 
trust funds or property in the hands of another 
than the trustee,8* or to recover or impress a trust 
on the proceeds of trust property wrongfully mis- 
applied or converted by the trustee,®* the evidence 
must be sufficient clearly to trace and identify such 
fund or property. 


Likewise, in order to follow 


trust funds into other property in which they have 


so elected with 


distinctly. Gault y. Hospital for Con- 
sumptives of Maryland, 89 A. 105, 121 
Md. 591. (3) To authorize recovery 
of trust property, the proof being 
merely that trust property or pro- 
ceeds went into general assets of in- 
solvent estate, and that assets came 
into hands of receiver. Cuttell v. 
Fluent, 51 F.(2d) 974. (4) To sustain 
finding that money claimed as trust 
fund came into hands of executor, so 
as to authorize recovery thereof. Hol- 
land v. Bank of Italy Nat. Trust & 
Savings Ass’n, 1 P.(2d) 1031, 115 Cal. 
App. 472. 


[b] Evidence held sufficient to 
establish clearly a trust in property 
conveyed by plaintiff and his sister to 
their father, and transferred without 
consideration by him to the sister. 
Lieblein v. Lieblein, 20 Ohio Cir.Ct. 
N.S. 476. 


[ec] Stolen money identified.—In a 
suit to déclare and enforce a con- 
structive trust with respect to money 
stolen from a bank, and taken from 
burglars by police officers, complain- 
ant is only required to trace'the funds 
through the burglars to the police of- 
ficers by a preponderance of the evi- 
dence, and evidence that a bank had 
been robbed of a specified sum, and 
that an identified silver dollar, taken 
by a police officer from burglars 
shortly after the robbery, was a part 
of the money so stolen, and that their 
possession was unexplained, was suf- 
ficient to sustain a finding that other 
money taken from the burglars at the 
samé time and in the same manner 
was a part of the funds so stolen. 
7itna Indemnity Co. of Hartford, 
Conn., v. Malone, 131 N.W. 200, 89 
Neb. 260. 5 


Necessity of tracing trust fund or 
property transferred to third person 
see supra § 910. 


84. See case infra this note. 


[a] In suit to recover proceeds of 
certain mining claims sold by dece- 
dent, on the ground that he held them 
in trust for plaintiff, evidence was 
held to sustain a finding that a cer- 
tain fund in a bank constituted the 
proceeds of the sale of such claims. 
Mychel Co. v. Lashua, 213 P. 917, 124 
Wash. 163. 


[b] Evidence held insufficient: (1) 
To identify funds as the proceeds of 
securities converted by bankrupt. In 
re T. A. McIntyre & Co., 185 F. 96, 108 
C.C.A. 548. (2) To trace funds as the 
proceeds of notes forged by employee 
of one of plaintiffs into the hands of 
detendant bank. State Bank of Win- 
field v. Alva Security Bank, 232 F. 
847, 147 C.C.A. 41. (8) To establish 
the identity of a check deposited in 
bank and to recover the proceeds as 
a trust fund. Meldrum vy. Henderson, 
43 P. 148, 7 Colo.App. 256. 


in which such investment has been made; 
fair preponderance of the evidence will suffice in 


been invested by the trustee, the evidence must be 
sufficient clearly to trace and identify the property 


85 


but a 


{c] Evidence held sufficient fully 
to sustain a finding that none of the 
proceeds of the real property ever 
came into the estate of deceased or 
into the hands of his heirs or his ad- 
ministrator, in an action to trace, 
identify, and recover the proceeds of 
the sale of real estate in the hands of 
the administrator of the estate of the 
deceased father of plaintiff on the 
ground that the father withdrew from 
the probate judge a deed he had plac- 
ed in escrow in payment for services 
of plaintiff. Klessig v. Lea, 196 N.W. 
655, 158 Minn. 14. 


piocessity. of tracing fund see supra 
888. 


85. 
57. 


Iowa.—Irwin v. Deming, 
645, 142 Iowa 299. 


Md.—Gault v. Hospital for Con- 
sumptives of Maryland, 89 A. 105, 121 
Md. 591. 


N.Y.—Ferris v. Van Vechten, 73 N. 
Y. 113 [rev 9 Hun 12]; In re Early’s 
Hstate, 182 N-Y.S.- 537, 112. Mise 64 
[aff 185 N.Y.S. 926, 195 App.Div. 889]. 


Del.—Roberts v. Broom, 1 Del. 


120 N.W. 


Or.—Schwartz v. Gerhardt, 75 P. 
686, 44 Or. 425. 
Tenn.—Wolfe vy. Citizens’ Bank, 


(Ch.A.) 42 S.W. 39. 


[a] Proofs should be such as to 
satisfy mind fully from a considera- 
tion of all the evidence of the misap- 
plication and of the identity of the 
trust property sought to be establish- 
ed in its transformed condition. 
Schwartz v. Gerhardt, 75 P. 686, 44 
Or. 425. 


[b] If trust does not appear on 
face of deed to lands purchased by 
the trustee with trust funds, those 
attempting to follow the trust funds 
into the lands must clearly prove 
such application of the funds. Rob- 
erts v. Broom, 1 Del. 57. 


[c] Proofs must justify a finding 
that the funds were so expended, and 
the amount thereof. Stephenson v. 
BS at 192 N.W. 647, 222 Mich. 


[d] Evidence held sufficient: (1) 
To trace community property and its 
proceeds into lands purchased by fa- 
ther. Spencer v. Pettit, (Tex.Civ. 
App.) 17 S.W.(2d) 1102 [aff (Commun, 
App.) 34 S.W.(2d) 798]. (2) To show 
that the trustee misappropriated 
trust funds, and wrongfully used a 
part of the trust fund in purchasing 
personal property and a part thereof 
in paying for real estate, entitling the 
cestui que trust to a judgment for 
the amount of the misappropriation 
with a lien on the property acquired 
by the trustee. Waddell v. Waddell, 
104 P. 743, 36°Utah 435. (3) To show 
that the funds with which the build- 
ing was purchased had been obtained 
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this regard.86 


[§ 991] (3) Good Faith and Notice of Trans- 
In order that property which has been 
transferred to a third person may be followed or 
impressed with a trust, the evidenee must be suffi- 


feree.*? 


by decedent before the claim sought 
to be enforced arose. Stephenson v. 
Purchase, 192 N.W. 647, 222 Mich. 208. 
(4) To prove that the ‘intestate, who, 
with her husband, had sold insane 
person’s securities and converted the 
proceeds, had substituted the securi- 
ties sought to be recovered for the se- 
curities converted. In re Kelley’s Hs- 
tate, 255 S.W. 1064, 213 Mo.App. 492. 
(5) To show that the property claim- 
ed by surviving husband as bought 
with his money was either bought 
with the wife’s money or placed in 
her name to defeat plaintiff's credi- 
tors. De France v. Reeves, 125 N.W. 
655, 148 Iowa 348. (6) To show that 
there is sufficient in estate of the fa- 
ther who as son’s curator invested 
funds in his business on which trust 
may be fastened to pay son’s claims. 
Gerkey v. Hampe, (Mo.App.) 274 S.W. 
510. (7) To show that prima facie 
assets of trust estate which the bank 
had wrongfully appropriated by sub- 
stituting bank notes of doubtful val- 
ue for notes of the trust estate went 
into and augmented bank’s assets. 
Mann v. Bank of Greenfield, 20 S.W. 
(2d) 502, 323 Minn. 1000. 


fe] Evidence held insufficient to 
authorize a decree for plaintiffs in a 
suit to cancel a deed and to trace 
trust funds into certain described 
Jands, and to have the title to such 
lands thus impressed with a trust 
character decreed to be in plaintiffs. 
Peterson v. Willbanks, 121 S.E. 326, 
157 Ga. 382. 


{f] Evidence held to sustain find- 
ing establishing the identity of notes 
previously sold to defendant, to re- 
place which the notes in question had 
been given, in a suit to impress a 
trust on certain notes payable to de- 
fendant and delivered to plaintiff. Ir- 
win v. Deming, 120 N.W. 645, 142 Iowa 
299. 


[g] Written and sealed, but un- 
acknowledged, declaration by a mar- 
ried woman ot her intention to invest 
a trust fund in her hands in certain 
land owned by herself and her hus- 
band jointly, reciting source of fund 
and previous conveyances of land, 
and subsequent intent so to invest 
the fund, is insufficient to prove in- 
vestment of fund in such land. John- 
ston v. Bee, 100 S.E. 486, 84 W.Va. 
632, 7 A.L.R. 252. 


[h] Offer of proof held sufficient 
to identify the fund in corporation 
property and to establish title to the 
corporation’s property in a loan asso- 
ciation’s receiver to exclusion of the 
corporation’s creditors. Kemp y. El- 
mer Co., 56 F.(2d) 657 


86. Meyers v. Baylor University in 
Waco, (Tex.Civ.App.) 6 S.W.(2d) 398. 


87. Purchaser in good ir ee gen- 
erally see supra §§ 911-924 


88. See cases infra this note. 


[a] Evidence held sufficient: 
To show that defendant had 
of the trust character of the fund. 
Jeffray v. Towar, 53 A. 182, 63 N.J. 
Eq. 530. (2) To show purchaser’s 
knowledge that vendor was trustee 
for another. Woodall v. Adams, (Tex. 
Civ.App.) 7 S.W.(2d) 922. G33) LO 
show that defendant was chargeable 
with knowledge of plaintiff's owner- 
ship. Hyatt v. First Nat. Bank, 187 
N.W. 949, 198 Iowa 5938. 


(1) 


notice 


(4) To sustain’ 
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cient to show that such third person had notice of 


judgment in favor of trustee’s gran- 
tees in action for proceeds from sale 
of land held in trust. Hillwig v. Boy- 
er, 264 P. 556, 89 Cal.App. 314. (5) To 
establish absence of notice in pur- 
chaser of lands of character of wife’s 
equity therein. Sparks v. Taylor, 90 
S.W. 485, 99 Tex. 411, 6 L.R.A.N.S. 
381 [rev (Civ.App.) 87 S.W. 740]. (6) 
To compel a conveyance of the legal 
litle to land previously held in trust 
for plaintiff and transferred to de- 
fendant with knowledge of the facts. 
Fast v. McPherson, 98 Ill. 496. 


[b] Evidence held insufficient: (1) 
To establish that purchaser of real 
estate had notice of trust. Neagle vy. 
McMullen, 165 N.E. 605, 334 Ill. 168. 
(2) To show notice on the part of the 
purchaser from a trustee ex male- 
ficio. Enes v. Pomeroy, 206 P. 860, 
104 Or. 169. (3) To have established 
that defendant purchased with knowl- 
edge of alleged trust. Dimity v. Dix- 
on, 241 BP. 905, 74 Cal.App. 714. | (4) 
To charge that defendant took title 
to property from secret trustee with 
knowledge of its trust character. 
Smith v. Maxey, 152 N.W. 1011, 186 
Mich. 151. (5) To establish that 
mortgagee had notice of alleged trust 
relationship between mortgagor and 
beneficiary when accepting quitclaim 
deed in satisfaction of indebtedness, 
as regards liability to beneficiary. 
Brenton Bros. v. Bissell, (lowa) 239 
N.W. 14. (6) To show that the re- 
cipient of a conveyance of land in a 
separation agreement, the land hay- 
ing been bought by the alleged trus- 
tee with the proceeds of other lands 
claimed by plaintiff to have been held 
in trust for her, had notice of plain- 
tiff's claim when she acquired the 
property. Brallier v. Brallier, 203 P. 
381, 118 Wash. 253. 


[ec] Evidence held to sustain find- 
ing: (1) That defendant had no 
knowledge of the trust deed when the 
lands were conveyed to her in fee. 


O' Cain ve, ©’ Gain, 29 SEL V68) 51 S:C: 
348. “(2 That defendant was not 
guilty of fraud and bought the land 


in good faith. Holloway v. Eagle, 
205 S.W. 113, 135 Ark. 206. (3) That 
grantee in trust deed, executed by 
husband to secure debt owing gran- 
tee, had notice of interest of wife and 
her wards in such land, at time gran- 
tee accepted trust deed. Butler Bros. 
v. Baker, (Tex.Civ.App.) 271 S.W. 272. 
(4) That defendant purchased land 
from plaintiff's mother with knowl- 
edge of rights of plaintiff's deceased 
father, so that defendant holds legal 
title as trustee for plaintiff. Warren 
v. Henson, 283 S.W. 19, 171 Ark. 162. 


[d] Evidence held insufficient to 
upset finding of trial court that trus- 
tee’s grantee was unaware of trust, 
in an action to recover proceeds from 
the sale of realty. Hillwig v. Boyer, 
264 P. 556, 89 Cal.App. 314. 


[e] Book entries as some evidence. 
Entries in a corporation’s books, 


after the death of a sole stockholder, 
that properties transferred to the cor- 
poration belonged to another were 
held some evidence that the corpora- 
tion recognized a trust. In re Brown’s 


Will, 169 N.E. 612, 252 N.Y. 366 
89. See cases infra this note, 
[a] Evidence held sufficient: (1) 


To establish that defendant was not 
bona fide purchaser without notice. 


the trust at the time of his acquisition of the prop- 
erty,** or that he was not a bona fide purchaser for 
value,®® or that he did not give a valuable considera- 
tion therefor,®® or that the cireumstances were suf- 


Jackson v. Greenhow, 156 S.E. 377, 
155 Va. 758. (2) To support findings 
that defendants never acquired inter- 
est as bona fide purchasers, and that 
each had full knowledge of plaintiff's 
rights at time of conveyance to them. 
Hannah veiCanty, 167 P3773, 7105 iCal 
763. (3) To show that one claiming 
ownership of note and of mortgage 
by assignment from payee thereof, 
which payee was holding in trust for 
benefit of her principal, did not pay 
value therefor, but that assignment 
was a mere accommodation, and hence 
that assignee was not a good-faith 
purchaser for value without notice. 
Harris v. Warner, 203 N.W. 279, 199 
Iowa 1000. (4) To establish good 
faith of purchaser of legal title to 
land from trustee. Sparks y. Taylor, 
905S:1W., 485,99, Dex 14115 6S iaskAe 
N.S. 381 [rev. (Civ.App.) 87 S.W. 740]. 
(5) To show that defendant was a 
bona fide purchaser of a bond and 
mortgage belonging to a trust estate, 
without notice of infirmity inherent 
in the transaction. Behrmann v. Sey- 
bel, 166 N.Y.S. 254, 178 App.Div. 862 
[appeal den 119 N.BE. 1030, 223 N.Y. 
ree and aff 119 N.E. 1030, 223 N.Y. 


[b] Evidence held insufficient: (1) 
To show that purchaser was a pur- 
chaser for value. Dimity v. Dixon, 
241 PP. 905, 74 Cal App. 905.9 1) 480 
show that defendants had faith in 
taking over stock issued to trustee 
for plaintiff’s benefit. Kenzie v. Wap- 
pler Electric Co., 219 N.Y.S. 58@, 128 
Mise. 827. 


[c] Purchaser from robber and 
murderer.—Hvidence was held to sus- 
tain a finding that defendant pur- 
chased furs taken from plaintiff's 
agent by robbery and assassination. 
Andersen, Meyer & Co. yv. Fur & Wool 
Trading Co., 14 F.(2d) 586. 

90. See cases infra this note. 

[a] Evidence held sufficient: 
To establish payment of valuable 
consideration. Sparks y. Taylor, 90 
S.W. 485, 99 Tex. 411, 6 L.R.A.N.S. 
381 [rev (Civ.App.) 87 S.W. 740]. (2) 
To show that purchaser of bonds and 


(1) 


mortgages, belonging to a trust es- 
tate, gave valuable consideration 
therefor. Behrmann vy. Seybel, 166 N. 


Y.S. 254, 178 App.Div. 862 [appeal den 
119 N.E. 1030, 223 N.Y. 555, and aff 
LIA9 IN. 10805 223 INGY. 62296. Ss) eno 
show that defendant estate gave full 
value, for a mortgage in question, 
where trustee transferred mortgage 
to himself as executor of defendant 
estate. Behrmann vy. Seybel, supra. 
(4) To show that trustee purchased 
building for defendant with trust 
funds in return for defendant’s serv- 
ices and office space during trustee’s 
lifetime. National Bank of Ionia v. 
Houck, 241 N.W. 228, 257 Mich. 456. 


[b] Evidence held insufficient to 
show any irregularity in the transfer 
of lands, in which plaintiffs claimed 
an interest, to the purchaser, the pur- 
chase having been for a_ sufficient 
consideration. Delannoy v. Quetu, 239 
BT, (3 Cal App 62%. 


[c] Recital in deed executed by 
trustee, in derogation of his trust, of 
the payment of the purchase money, 
is not sufficient evidence of payment 
in behalf of the grantees’ heirs, as 
against the cestui que trust. Con- 
eM Bigalow, 54 A. 160, 64 N.J.Eq. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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ficient to put the purchaser on inquiry as to the true 
Likewise, in order to 
charge funds in the hands of a third person with 
the trust, the evidence must sufficiently show the 
knowledge of such person of the character of the 
funds coming into his possession, or circumstances 
that would put him on inquiry in that regard.°? 
Indefinite and uncertain admissions will not estab- 
lish a knowledge of the precise character of a secret 
trust in the purchaser from the trustee, in the face 
of the positive denials of the answer.®* 


character of the property.®! 


[§ 992] (4) Stale Demand.°* 


Since a long and 
unexplained delay in proceeding to enforce a trust 
is a material circumstance against its establish- 
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ment,®°®> where there has been considerable delay, a 


[d] There must be conclusive 
proof of gross inadequacy of consid- 
eration to warrant holding a purchas- 
er of trust property, from a trustee 
authorized to sell, liable in equity to 
account for and pay the proceeds 
thereof to the cestui que trust, on the 
ground of fraudulent collusion with 
the trustee in the purchase, where 
this is claimed on inference of fraud 
from inadequacy of consideration 
only, and without direct evidence of 
actual fraud. Carpenter v. Robinson, 
5 F.Cas.No. 2,431, Holmes 67. 


91. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To put purchaser of deposit certifi- 
cates on inquiry that certificates had 
been purchased with embezzled mon- 
ey, as regards declaration of trust 
in favor of firm from whom money 
was embezzled. Cameron v. People’s 
Bank of Maytown, 147 A. 657, 297 Pa. 
551. (2) To show that bank, receiv- 
ing check signed by county treasurer 
to replace dishonored checks, must 
have known that county funds were 
being unlawfully used, making bank 
liable to county. Farmers’ & Mer- 
chants’ Bank of: Bearden vy. State, 
23 S.W.(2d) 624, 180 Ark. 994. 


92. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that both bank and city 
knew of trustee’s trust capacity, ina 
suit to hold a bank anda city as joint 
tort-feasors for conversion of trust 
funds by a trustee to finance a con- 
tract with the city. Federal Heating 
Co., v. City, of Buffalo, 170 N.Y.S. 515, 
182 App.Div. 128. (2) To warrant 
finding that defendant knew or should 
have known source from which money 
had been derived, in suit by adminis- 
trators de bonis non to charge cor- 
poration for money paid it by former 
executors of estate on indebtedness 
incurred in continuing testator’s busi- 
ness without authority. Donnelly v. 
Levers & Sargent Co., 115 N.E. 252, 
226 Mass. 214. (3) To authorize find- 
ing that bank, sued for county’s funds 
converted by county treasurer, must 
have known that check signed by 
treasurer as such was drawn on coun- 
ty’s funds. Farmers’ & Merchants’ 
Bank of Bearden v. State, 23 S.W.(2d) 
624, 180 Ark. 994. (4) To sustain 
finding of trial court that bank had 
no knowledge or notice of the trust 
character of insurance money when it 
credited insurance money on insured’s 
note. Metz v. First Nat. Bank, 262 P. 
1051, 45 Idaho 444. 


{b] Evidence held insufficient to 
show a reasonable inference that the 
payee of a corporation’s check knew 
that the deposit on which the check 
was drawn was to be used solely for 
the construction of a plant, and that 
payment of a debt therefrom was 
fraud on the stockholders. Edge v. 


Buntain, 267 S.W. 225, 206 Ky. 358. 


[ce] Insolvency.—In a suit to re- 
cover from defendant bank the pro- 
ceeds of a check received by defend- 
ant from a bank to which the check 
had been sent by plaintiff for collec- 
tion, evidence was held to show that 
at the time the collection was made 
and the amount received by defend- 
ant bank, and applied to debt of col- 
lecting bank to defendant, it had 
knowledge through a former em- 
ployee, who was representing it with 
the collecting bank, that the latter 
was insolvent. Spokane & Eastern 
Trust Co. v. U. S. Steel Products Co., 
290 F. 884. 


[d] Evidence held to justify con- 
clusion of the court that mortgagee 
receiving a check on an Official ac- 
count had knowledge that the funds 
did not belong to the mortgagor in- 
dividually. Brie County v. Lamber- 
ton, 147 A. 86, 297 Pa. 406. 


93. Conner v. Tuck, 11 Ala. 794. 

94, aches generally see supra §§ 
954-958. 

95. See supra § 954. 

96. U.S.—Reed v. Munn, 148 F. 
737, 80 -C.C.Ay 215. [cert den 28) S.Ct. 
255, 207 U.S. 588, 52 L.Ed. 353]; Jew- 


ell v. Trilby Mines Co., 229 F. 98, 143 
€.CA. 374. 


Iowa.—Sunderland v. 
19 Iowa 325. 


Neb.—Horbach y. Marsh, 55 N.W. 
286, 37 Neb. 22. 


Tenn.—Trafford  v. 
Tenn.Ch. 701. : 


Sunderland, 


Wilkinson, 3 


Tex.—Brown y. Guthrie, 27 Tex. 
610. 

[a] Ordinarily equity will not es- 
tablish stale trust, unless clearly 


shown and the facts have been fraud- 
ulently and successfully concealed 
from the cestui que trust. Jewell v. 
eee Mines Co., 229 F. 98, 143 C.C.A. 
374, 

[b] Evidence held not to warrant 
holding that husband’s claim of trust 
in the wife’s suit for divorce is a 
stale demand. MWRudasill v. Rudasill, 
(Tex.Civ.App.) 206 S.W. 983. 


[c] Evidence held sufficient to es- 
tablish defense of statute of limita- 
tions. Girardot. v. Curry, 38 Ont.L. 
35.0). 1s OntwieNie2i tee a, 


[d] Evidence held not to show 
laches of plaintiff, the mother of de- 
fendant, by deferring suit for eight- 
een years where plaintiff often ad- 
mitted the trusteeship during that pe- 
riod. Dufour v. Weissherger, 155 P. 
984, 172 Cal. 223. 


[e] Evidence held to show laches, 
—McCarthy v. McColgan, 278 P. 918, 
99 Cal.App. 492. : 
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preponderance of clear and satisfactory proof is re- 
quired to establish the facts on which the trust is 
based,°®® particularly where the holder of the legal 
title has been in possession and treated the property 
as his own during such delay.®* 


[§ 993] 13. Trial or Hearing®*—a. In General. 
In the absence of express statutory or constitutional 
provisions,®® parties to a suit to establish and en- 
force a trust, as in other equitable proceedings, are 
not entitled to a trial by jury as a matter of right;+ 
but, although the court alone may try issues of fact,? 
it also has a diseretionary power to submit such 
issues to a jury.? 
jury, questions of fact* and as to the weight of the 


Where the case is tried with a 


97. Moore v. Hunter, 6 Ill. 317; 
Mitchell v. O’Neale, 4 Nev. 504; 
Barnes v. Taylor, 27 N.J.Eq. 266 Laff 
28 N.J.Eq. 625]; Robertson v. Mac- 
lin, 3 Hayw. (Tenn.) 70. 


98. Statutory new trial as of right 
in suit to establish and enforce trust 
eer yay) Trial § 586 text and notes 

vO, 


99. See constitutional and statuto- 
ry provisions. 


1. See Equity § 721; Juries § 37. 


2. Noble v. Learned, 94 P. 1047, 
153 Cal. 245; Chamberlain v. Eddy, 
118 N.W. 499, 154 Mich. 593. And see 
Juries § 37. 


[a] Matters held to be questions 
of fact for trial court.—(1) Whether 
words and acts of an alleged trustor 
indicate with reasonable certainty an 
intention to create a trust, and the 
subject, purpose, and beneficiary of 
the trust, is a question of fact. No- 
ble v. Learned, 94 P. 1047, 153 Cal. 245 
Laff (App.) 87 P. 402, 7 Cal.Unrep.Cas. 
297]. (2) Whether trustees having 
absolute control of trust property 
failed for an unreasonable time to 
exercise their discretionary power to 
partition it is for the determination of 


the court trying the case. Davis v. 
Davis, (Tex.Civ.App.) 44 S.W.(2d) 
447. (3) Creation and breach of trust 


relation between stockholders is a 
fact issue. Winn v. Miller, (Tex.Civ. 
App.) 8 S.W.(2d) 714. 


[b] Establishment of secret 
trusts.—lIt is the province of the trial 
court to determine whether evidence 
is sufficiently clear, satisfactory, and 
convincing to establish secret trusts. 
Prior v. Andrews, -257 P. 560, 83 Cal. 
App. 782. 


{c] Bill by administrator, against 
one claiming as decedent’s donee, to 
declare that the property received by 
defendant is a trust fund for the es- 
tate, and to enforce the trust and re- 
strain the further disposition of the 
property, presents a case within the 
jurisdiction of equity, in which ques- 
tions of fact may be tried by the 
chancellor or by sending an issue to 
a jury, and the bill should not be 
dismissed on the ground that the 
case is peculiarly adapted to trial by 
jury. Chamberlain y. Eddy, 118 N.W. 
499, 154 Mich. 593. 


3. See Equity §§ 721, 722. 


4 Whitfield v. Diffie, 
App.) 105 S.W. 824. 


[a] Matters held to be questions 
of fact for jury.—(1) Question of 
laches. Gillesnie v. Gillespie, 102 S. 
BE. 824, 150 Ga. 106. (2) Whether a 
trustee exercised common prudence in 
any particular case. Klugh v. Semi- 
nole Securities Co., 87 S.H. 644, 103 
S.C. 120. (3) Question of fraud and 
corruption on the part of a testamen- 


(Tex.Civ. 
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evidence® are properly submitted to the jury as in 
other civil actions,® provided the evidence is suf- 
ficient to warrant such submission.? 
cuestions of fact are 


a jury trial be waived, the 
to be determined by the’ court.® 


tary trustee in making a maruenlan 
investment or loan of the trust fund. 
Walker v. Walker, 66 Ga. 253. (4) 
Whether there was such part per- 
fofmance of an oral contract creat- 
ing a trust in realty as to justify its 
enforcement notwithstanding the 
statute of frauds. Goff v. Goff, 158 P. 
26, 662, 98 Kan. 201, 700. (5) Ques- 
tion as to whether declaration of trust 
contemplated a completed or an un- 
completed house. Ketcham y. Central 
Trust & Savings Co., 71 Pa.Super. 376. 
(6) Question of intention of an in- 
artificially drawn instrument deliver- 
ed by a grantee to the grantor. Bul- 
lock v. Bullock, 77 S.E. 300, 161i N.C. 
38.Us (7) Question of intent raised 
by a patent ambiguity in trust agree- 
ment, not cleared up by proper evi- 
dence. Harvey v. Dwyer, 158 S.E. 523, 
109 W.Va. 676. (8) Question as to 
whether plaintiff contracted with O to 
purchase certain school lands, agree- 
ing to furnish half of the price, so 
that O should take title to one half 
the land as trustee. Ellerd v. Elli- 
son, (Tex.Civ.App.) 165 S.W. 876. (9) 
Whether the brother had conveyed to 
sister his interest in other land, the 
proceeds of the sale of which had 
been used by the sister in payment of 
one half of the purchase price of the 
land involved in the case, merely to 
escape importunities to go bail for 
those in trouble to which he had been 
Subjected because of his position as 
a clerk of a district court, because of 
the confidential relationship existing 
between the two, and had told the sis- 
ter at the time of the conveyance that 
such was his purpose. Sinclair v. 
Purdy, 139. NB 255, 235) Ney 245) 
(10) Questions as to how much the 
administrator received for the land, 
what disbursements he made, no ac- 
count ever having been filed, and what 
is plaintiff's share of the balance, if 
any. Bitely v. Bitely, 48 N.W. 540, 
85 Mich. 227, 


{b1] In suit to ingraft trust on ab- 
solute deed, and to cancel the same, 
and to recover the rents and revenues 
from a tract reserved to one of the 
grantors, plaintiff has the right to 
have the issues relative to the rents 
and revenues passed on by the jury, 
irrespective of what might be the 
findings on the issue as to the convey- 
ance. Leland v. Chamberlin, 120 S.W. 
1040, 56 Tex.Civ.App. 256. 


{[c] In trespass to try title against 
an attorney and another, submission 
of issue whether expenditures were 
made by them for plaintiff's benefit. 
and not for their own benefit, was 
held proper on the question of reim- 
bursement. Home Inv. Co. v. Strange, 
(Tex.Civ.App.) 152 S.W. 510 [rev on 
other grounds 195 S.W. 849 (reform- 


ed 204 S.W. 3814 [reformed 207 S.W. 
307])]. 
5. Haxton v. McClaren, 31 N.E. 48, 


132 Ind. 235; Taylor v. Wahab, 70 S. 
BE. 173, 154 N.C. 219; Cobb v. Edwards, 
23 Sub 241, 117 N.C. 244" MeCoy vy. 
Long, (Tex.Commn.App.) 15 S.W.(2d) 
234 [aff (Civ.App.) 294 S.W. 633, and 
reh den (Commn.App.) 17 S.W.(2d) 
783]; Soderlund v. Puget Mill Co., 


260 P. 664, 145 Wash. 477. 


{a] Whether evidence of benefi- 
ciary alone is sufficient to establish 
parol trust is question of fact for 
jury. McCoy v. Long, (Tex.Commn. 
App.) 15 S.W.(2d) 234 [aff (Civ.App.) 
294 S.W. 633, and reh den (Commn. 
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If a right to 


App.) 17 S.W.(2d) 783]. 
[b] Conflicting evidence on issue 
as to whether the lessor’s son to 


whom the lessees conveyed one. third 
of a mineral lease took title for the 
lessor’s use is for jury. Blumrosen 
v. Burke, (Tex.Civ.App.) 37 S.W.(2d) 
1070. 


[ec] Under statute forbidding judg- 
es to give opinion as to whether a 
fact is fully or sufficiently proved, 
and declaring such matters within the 
province of the jury, it is for the jury, 
and not for the court, to say, in an 
action to enforce a parol trust, wheth- 
er the evidence is of the necessary 
convincing character. Avery v. Stew- 
art; 48) S.B. 775, 136 .N.C. 426, 68 
RAST 76. 


[d] Where suit to enforce trust in 
lands is joined with suit in eject- 
ment, the court may submit to the 
jury the issues joined in the action 
of ejectment. Martin v. Martin, 
20 N.E. 763, 118 Ind. 227. 


6. See Trial §§ 321-333. 


7. Salter v. ones 130 S.W. 627, 
61 Tex.Civ.App. 526. 


[a] Evidence held sufficient for 
submission of issue to jury.—(1) In 
general. Salter v. Gentry, 130 S.W. 
627, 61 Tex.Civ.App. 526. (2) On 
question as to whether husband made 
gift to wife of trust money used in 
purchasing land conveyed to. her. 
Bank of Vance v. Crowder, 139 S.E. 
601, 194 N.C. 312. (3) On question as 
to whether property was not con- 
veyed to defendant in trust for him- 
self and plaintiff. Bauss v. Bauss, 
(Tex.Civ.App.) 212 S.W. 965. (4) On 
question as to whether deed was in- 
tended to vest title absolutel'y in 
daughter or that she hold same in 
trust for father. Turner vy. Dinwiddie, 
(Tex.Civ.App.) 276 S.W.°444. (5) On 
part performance. Goff v. Goff, 158 P. 


26, 662, 98 Kan. 201, 700. (6) To trace 
specific trust .property. Spencer v. 
Pettit, (Tex.Civ.App.) 17 S.W.(2d) 


1102 [aff (Commn.App.) 34 S.W.(2d) 
798]. (7) On claimant’s’ claim 
against estate of his stepfather that 
latter held in trust for his benefit 
moneys received from claimant’s 
mother, in which she had only a life 
estate, to which claimant was en- 
titled at her death. Pitcher v. Roger’s 
Estate, 165 N.W. 8138, 199 Mich. 114. 


{b] In action to establish parol 
trust in land purchased by defend- 
ant’s decedent, under an alleged oral 
agreement to reconvey to plaintiffs on 
payment of the named sum with in- 
terest, evidence was held to disclose 
circumstances tending to corroborate 
alleged declarations of decedent as to 
purchasing the land for plaintiffs of 
sufficient probative force to make 
question for jury.* Cunningham v. 
Long, 120) SE. 81, 186 N.C. 526. 


[ec] Whole controversy improperly 
submitted.—iIn an equitable suit to 
establish and enforce a parol trust in 
personalty, it was error for the trial 
judge to submit the whole controversy 
to the jury under general instruc- 
tions, although it would have been 
proper to have submitted particular 
issues of fact to a jury. Northrip v. 
Burge, 164 S.W. 584, 255 Mo. 641; 
House v. Rogers, (Tex.Civ.App.) 23 
S.W.(2d) 414 [aff (Commn.Apnb.) 39 
S.W.(2d) 1111]. 


a J 
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Dismissal, nonsuit, or direction of verdict. Where 
the evidence is insufficient to be submitted to the 
jury, the court should take the case from them and 
grant a dismissal or nonsuit,? or should sustain a 
demurrer to the evidence ;1® 


but not otherwise.1! 


8. See case infra this note. 


{a] In jury-waived case, whether 
letter when supplemented by oral tes- 
timony established express trust was 
question of fact for justice presiding. 
aigie v. Curtis, 101 A. 966, 116 Me. 


9. Martin v. Martin, 
118 Ind. 227. 


[a] Dismissal held properecn 
Where a bill for a deed of a part of 
a lot of land purchased in defendant’s 
name, with money averred to be fur- 
nished by plaintiff, is not sworn to, 
and is denied on oath in the answer, 
and there is no memorandum of an 
agreement, and the only evidence in 
support of the bill is of declarations 
of defendant, and these are rebutted 
by proof of possession and of fre- 
quent acts of ownership on the whole 


20 N.E. 763, 


lot, the bill is properly dismissed. 
Testerment v. Perkins, 3 Greene 
(lowa) 209. (2) The bill in a gran- 


tee’s suit to recover from the gran- 
tor’s heirs losses sustained while aci- 
ing as a trustee to hold title and to 
mortgage and convey the land for the 
grantor’s benefit is properly dis- 
missed, where the evidence shows that 
no trust existed. Vandersaal v. Hoch- 
berg, 93 A. 495, 247 Pa. 453. (3) Inan 
action by persons interested in the 
remainder after .a trust estate, to 
charge the share of others, similarly 
interested, with a trust because of an 
alleged debt of the ancestor, where 
the evidence fails to prove the allega- 
tions of the complaint as to the basis 
of the claim of plaintiff, the com- 
plaint is properly dismissed on the 
merits. Ward v. Ward, 114 N.Y.S. 
326, 130 App.Div. 27 [aff 109 N.Y-S: 
711, 57 Misc. 428, and aff 93 N.E. 1134, 
LIS NEY DSO us 


{[b] Nonsuit held properly granted. 
—(1) Where, in an action for a breach 
of trust by the sale by defendant of 
land purchased in trust for plaintiff, 
no trust is shown because plaintiff 
did not furnish the purchase-money, 
and there is no allegation in the com- 
plaint of any contract on the part of 
defendant on sale of the Iand to ac- 
count for any profits to plaintiff, it is 
proper, in an action on the contract 
as alleged, to grant a nonsuit. Fox 
v. Peoples, 50 A. 226, 201 Pa. 9% (2) 
A nonsuit is properly granted in an 
action by the beneficiaries of a trust 
fund against the surviving members 
of a firm to charge thern with trust 
funds invested by the trustee im land 
which he subsequently sold to the 
firm, where the evidence fails to show 
that the firm had notice of the trust 
when it purchased the land. -Morgan 
v. Johnson, 13 S.E. 710, 87 Ga. 382. 


10. See cases infra this note. 


[a] Demurrer to evidence held 
properly sustained.—Billings v. Bish- 
op, 286 P. 221, 130 Kan. 4538. 


{b] Demurrer to evidence held er- 
roneously overruled. Ritchie wv. 
Fowler, 44 S.E. 616, 1382 N.C. 788. 


11. See cases infra this note. 


{a] Nonsuit is properly denied in 
an action to have defendant declared 
a trustee for plaintiff where there is 
evidence supporting plaintiff's allega- 
tions that defendant agreed to hold 
the land in trust. Weaver v. Nor- 
man, 136 S.E. 612, 193 N.C. 254 


[b] Sustaining of demurrer to evi-: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Likewise, where the evidence is insufficient to sub- 
mit the case to the jury, the court may instruct them 
directed verdict 
for defendant on the ground that the defenses are 
supported by uncontradicted testimony will not be 
allowed to stand where the evidence as to such de- 
fenses raises issues of fact for the jury;'* and, where 
the evidence on an issue is so conflicting and incon- 
sistent as to require its submission to, the jury, it is 
error for the court to give an instruction practically 
amounting to a direction of a verdict thereon." 


to find for defendant.!2 But a 


Reference. 


Where all proper parties are before 
the court in consolidated suits to establish a result- 
ing trust in land and for general relief, involving a 


TRUSTS 


Grustsss” 


confusion of advancements and payments, an order 


dence held erroneous.—In an action 
by guardian’s surety to recover an 
amount unlawfully paid defendant by 
the guardian, the fact that a certain 
portion of such amount was allowed 
as a proper charge against the estate 
did not warrant the court in sustain- 
ing a demurrer to plaintiff's evidence. 
Southwestern Surety Ins. Co. v. First 
Nat. Bank, 208 P. 209, 86 Okl. 277. 


12.. Martin v.. Martin; 20° NH: 763, 
118 Ind. 227. 


13. Jopling v. Caldwell-Degen- 
hardt, (Tex.Civ.App.) 292 S.W. 958. 


[a] Directed verdict not upheld as 
sought to be done on ground that the 
defenses of an innocent purchaser, 
limitations, and laches were support- 
ed by uncontradictory testimony, 
where one of the links in the purchas- 
er’s claim is a quitclaim deed, and 
where evidence as to laches does not 
show negligence or absence of excuse 
for delay. Jopling v. Caldwell-Degen- 
hardt, (Tex.Civ.App.) 292 S.W. 958. 


14 Corporation Commission of 
North Carolina v. Merchants’ Bank & 
Trust Co., 138 S.E. 22, 193 N.C. 696. 


Instructions generally see infra § 
994. 


15. Drath v. Armstrong, 
634, 224 Ala. 661. 


{a] On bills to establish resulting 
trusts in land and for general relief, 
where grantees admit that convey- 
ances were executed to secure ad- 
vancements and offer conveyances to 
complainant on payment of advance- 
ments or proper application of pay- 
ments made, order of reference should 
be made to ascertain the indebtedness 
secured. Drath v. Armstrong, 141 So. 
634, 224 Ala. 661. 


16. Direction of verdict see supra 
§ 993 text and notes 12-14. 


Dismissal and nonsuit see supra § 
993 text and notes 9-11. 


ros See Equity § 730; Trial §§ 460— 


18. See cases infra this section. 


19. Lee v. Kennedy, 54 N.Y.S. 155, 
25 Misc. 140 [aff 48 N.Y.S. 1157, 19 
Mise. 352]; Cobb v. Edwards, 23 S.E. 
241, 117 N.C. 244; Smiley v. Pearce, 
3. 8:.E. 631, 98 N.Co 185; Baylor v. 
EVOpES hui SW s p2oOr ole Lex: (Ook eeLor= 
rey v. Cameron, 11 S.W. 840, 73 Tex. 
583; Erp v. Meacham, 130 S.W. 230, 
61 Tex.Civ.App. 71. 


[a] Instructions held proper or 
not erroneous.—(1) As being on the 
weight of the evidence or that it was 
an undue repetition as to the burden 
of proof or that it was on issues not 
raised by the pleadings. Carl v. Set- 
tegast, (Tex.Civ.App.) 211 S.W. 506 
[rev on other grounds (Commn.App.) 
237 S.W. 238]. (2) As not applicable 
to the facts. Murphy-Bolanz Land & 


141 So. 


Loan Co. v. McKibben, (Tex.Civ.App.) 
221 S.W. 650 [aff (Commn.App.) 236 
S.W. 78]. (3) As to the establish- 
ment of a resulting trust. Erp v. 
Meachem, 130 S.W. 230, 61) Tex.Civ. 
App. 71. (4) Relating to constructive 
fraud. Jenkins v. Lane, 115 S.E. 126, 
154 Ga. 454. (5) Excluding surviving 
widow as beneficiary. Central Ari- 
zona Light & Power Co. v. Meek, 
(Ariz.) 11 P.(2d) 850. (6) That part- 
ner seeking to enforce implied trust 
in land conveyed to one partner need 
not show amount of funds contribut- 
ed. Fleming v. Patterson, 153 S.E. 
37, 170 Ga. 495. (7) In a suit to re- 
cover a misapplied trust fund, an in- 
struction that, if the purpose of the 
fund was fixed, the guardian could 
not waive children’s right therein is 
not erroneous. Central Arizona Light 
& Power Co. v. Meek, supra. (8) 
Charge to jury that, if they find facts 
as testified, they should find for part- 
ner claiming interest in land bought 
with partnership funds held proper. 
Fleming v. Patterson, 153 S.E. 37, 170 
Ga. 495. (9) Instruction that jury, 
if finding facts as testified, should 
find that land conveyed to wife of 
bank cashier was purchased with 
bank’s money held not error. Bank 
of Vance v. Crowder, 139 S.H. 604, 194 
N.C. 331. (10) Instruction held not 
erroneous as limiting the jury to a 
consideration of facts contemporane- 
ous with the execution of a deed on 
which a parol trust is sought to be 
ingrafted to ascertain the intention 
of the parties. Stubblefield v. Stub- 
blefield, (Tex.Civ.App.) 45 S.W. 965. 
(11) Charge to the jury to consider, 
on the question of the existence of 
the parol trust claimed by plaintiff, 
the acts of the alleged trustee, one of 
the defendants, in connection: with 
the trust property, is not error. Smi- 
ley v. Pearce. 3 S.E. 631. 98 N.C. 185. 
(12) Instruction on effect of failure 
to pay consideration held proper in 
daughter’s action to ingraft parol 
trust on her deed to her father, re- 
citing that it was a deed of settle- 
ment as to community property on 
the mother’s death, where failure to 
pay the consideration named was al- 
leged and testified to. Carl v. Sette- 
gast, (Tex.Civ.App.) 211 S.W. 506 
[rev on other grounds (Commn.App.) 
237 S.W.« 2388). (13) Instruction ex- 
cluding defense not involved in true 
issue held not erroneous. Jenkins y. 
Lane, 115 S.E. 126, 154 Ga. 454. 


{b] Instructions held erroneous or 
properly refused.—(1) Instruction on 
burden of proof to establish a parol 
trust on a deed absolute in form held 
error. Carltaixs Settegast, (Tex 
Commn.App.) 237 S.W. 238 [rev (Civ. 
App.) 211 S.W. 506]. (2) Instruction 
as to proof required to establish re- 
sulting trust held erroneous. Torrey 
v. | Cameron, 11, S.W. 840, 73.7 Tex: 
583. (8) In an action against the 


[65 C.J.] 1065 


of ‘reference is proper to ascertain the indebtedness 
of complainant to the end that he may satisfy his 
debt and redeem his property.?® 


[§' 994] b. Instructions.'® 
to instructions in civil actions generally?’ will gov- 
ern the instructions in suits to establish or enforce 
Such instructions must charge the jury 
in clear and comprehensive terms as to the law, 
appheable to the evidence to be considered by them 
in determining the questions submitted,'® and must 
not be misleading. 20 Tt is proper to refuse a re- 
quested instruction on matters fully covered by in- 
structions given,?! or on points irrelevant to the 
questions submitted,?? or which omits vital and con- 


The rules applicable 


pastor of a church to enforce a re- 
sulting trust as to certain. church 
property, an instruction permitting a 
recovery by plaintiffs as to the con- 
sideration for which notes were given 
by defendant, if it was agreed that 
the notes should be paid by the 
ehureh, irrespective of when such 
agreement was made, held erroneous 
as being predicated in part on the 
theory of express trust. Gilmore v. 
Brown, (Tex.Civ.App.) 150 S.W. 964. 
(4) Instruction to find for heir hold- 
ing land in trust if there were debts 
against estate held properly refused, 
where administrator paid debts after 
suit. Stonecypher v. Coleman, 150 S. 
E. 164, 169 Ga. 294. (5) The refusal 
of the court to instruct, in an action 
to recover the proceeds of land sold 
by defendant, and which plaintiff 
claimed to show by parol evidence 
was held in trust for him, that such 
evidence should be received with 
great caution affords no ground of 
exception. Jackson y. Stevens, 108 
Mass. 94. 


[ec] Instruction on sufficiency of 
proof to show purchase-money trust. 
—Where there is evidence of the kind 
required by law, tending to show an 
agreement existing at the time of a 
judicial sale, that the purchaser 
should purchase and hold for another 
until he could repay the purchase 
money, and also tending to prove in- 
dependent acts or omissions. of the 
purchaser inconsistent with the claim 
of ownership, it is the duty of the 
court merely to instruct that the law 
requires clear, strong, and convinc- 
ing proof to show the agreement, as 
well as the subsequent acts or omis- 


sions. Cobb vy. Edwards, 23 S.E. 241, 
117 N.C. 244. 

20. Botsford v. Burr, 104 N.W. 620, 
141 Mich. 370; Ahl v. Ahl, 35 A. 227, 
176 Pa. 466; Massie v. Parrish, 125 
S.E. 691, 140 Va. 717. 

[a] Instruction properly refused 


as misleading.—In a suit to establish 
an express oral trust in undivided 
interest in realty, plaintiff's requested 
instruction that, if defendant admit- 
ted that the contract of purchase was 
made jointly for himself and for 
plaintiff, and was afterward changed, 
the burden was on defendant of prov- 
ing such change, was held properly 


;refused as misleading under the evi- 


dence. Massie v. Parrish, 125 S.E. 
691, 140 Va. 717. 


[b] Instruction defining “trust” 
held not calculated to mislead the 
jury. Murphy-Bolanz Land & Loan 
Co. v. McKibben, (Tex.Civ.App.) 221 
S.W. 650 [aff (Commn.App.) 236 S.W. 
78]. 


21. 
W. 21 


‘see Carlisle v. Foster, 10 Ohio St. 


Rees v. Wekford, (Tex. 18'S: 
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trolling facts.?° 
instruction.”+# 


[§ 995] c. Findings and Verdict. 


plicable to verdicts and findings in civil actions gen- 
erally?® govern questions relative to the verdict or 


23. Hall v. Hall, 17 S.W. 811, 107 
Mo. 101. 

[a] Intent of purchaser omitted. 
—An instruction as to a resulting 


trust is properly refused if it omits 
the vital element of the intent of the 
purchaser. Hall v. Hall, 17 S.W. 811, 
107 Mo. 101. 


24. Malady v. McEnary, 
ZRH 

25. See Equity §§ 720, 732; 
$§ 846-979. 

26. See cases infra this section. 

27. Cal.Hughes v. Silva, 184 P. 
415, 42 Cal.App. 785; Clapp v. Vatcher, 
99 P. 549, 9 Cal.App. 462. 

Ind.—Thornburg v. Buck, 41 N.E. 
85, 13 Ind.App. 446. 

N.Y.—Hutton v. Smith, 77 N.Y.S. 
523, 74 App.Div. 284 [aff 67 N.E. 6338, 
SEAN. asc onld le 


AUS dane Ge atk v. Foster, 10 Ohio 
8. 


30 Ind. 


Trial 


Vt.—-Walston v. Smith, 32 A. 486, 67 
Vt. 542. 


[a] Allegations and findings held 
not at variance.—(1) In an action by 
an executor for the value of real es- 
tate conveyed by the testator while of 
unsound mind, an allegation of own- 
ership by the testator at the time of 
his death, and a finding that a sale 
made by defendant was made by him 
as trustee for the testator, or as 
trustee for his estate, are not incon- 
sistent. Clapp v. Vatcher, 99 P. 549, 
9 Cal.App. 462. (2) Where, in an ac- 
tion to recover a trust fund from the 
estate of a decedent, the complaint 
avers that decedent sold real estate 
held in trust for plaintiff, for the sum 
of one thousand dollars, a finding that 
decedent received as a consideration 
land in the value of one thousand dol- 
lars, instead of money, will not con- 
stitute a variance. Thornburg v. 
Buck, 41. N.E. 85, 13 Ind.App. 446. 
(3) In an action to enforce a trust 
in lands, an amended complaint predi- 
cated on the averment of an express 
trust was held not inconsistent with 
findings predicated on a joint adven- 
ture for the purchase of the lands 
creating a trust by operation of law, 
where the findings follow almost the 
precise language and averment of the 
amended complaint, and further set 
out in hee verba two written decla- 
rations of trust. Hughes vy. Silva, 
184 P. 415, 42 Cal.App. 785. 


{b] Conclusions of law declaring 
party to be trustee ex maleficio are 
not supported by pleadings alleging 
that a trust relation was created be- 
tween the parties in question by vir- 
tue of written agreements. Largey v. 
Leggat, 75 P. 950, 30 Mont. 148. 


[c] Requested ruling that finding 
by the court must be for plaintiff in 
a suit to apply trust funds to pay- 
ment of debts was held properly re- 
fused. Roche v. Brickley, 150 N.E. 
866, 254 Mass. 584. 


28. Cal.—Noble v. Learned, 94 P. 
1047, 153 Cal. 245 [aff 87 P. 402, 7 Cal. 
Unrep.Cas. 297]. 


* Conn.—Fisk’s Appeal, 71 A. 559, 81 
Conn. 433. 

Ill—Dewey v. Lindhout, 
App. 322. 


205 Ill. 


The court may modify a requested 


TRUSTS 


Ba | 


[§§ 994-995 


findings by the court or jury in a suit relative to 


the establishment and enforcement of a trust,?® 
such as that the verdict or findings must be perti- 


The rules ap- 


Mo.—Wimbush v. Danford, 238 S. 
W. 460, 292 Mo. 588. 


Or.—Dunham x. 
39 Or. 291. 

Tex.—Davis v. Davis, 112 S.W. 948, 
51- Tex.Ciy.App, 491: 


Siglin,, 64° BP. 664; 


[a] Verdict against weight of evi- 
dence.—New trial granted on the 
ground that the verdict was so 


against the evidence, or against the 
weight of the evidence, that it was 
apparent that the jury were influ- 
enced by mistake or prejudice. U. S. 
v. Polhamus, 27 F.Cas.No. 16,062, 13 
Blatchf. 200. 


[b] Evidence held to justify adop- 
tion of finding.—Conflicting evidence 
on issue whether the purchaser of 
land held a one-half interest in trust 
for another was held to warrant 
chancellor’s adoption of jury finding 
that the purchaser was the absolute 
owner. Massie v. Parrish, 125 S.E. 
691, 140 Va. 717. 


[c] Evidence held to sustain find- 
ing.—Finding that executor holding 
title as trustee for heirs actually re- 
ceived as rents the proved rental val- 
ue of crops raised would be justified 
where, although there was no evi- 
dence showing the exact amount re- 
ceived, there was evidence of the 
rental value of the crops. rrington 
v. McDaniel, (Tex.Gommn.App.) 14 S. 
W.(2d) 1009 [mod (Civ.App.) 4 S.W. 
(2d) 262]. 


[d] Auditor’s finding and evidence 
held to sustain finding of court.—A 
finding by the judge that the trustee 
refused to transfer property to the 
beneficiary after repeated demands 
was supported by a finding of the au- 
ditor that the beneficiary ‘at differ- 
ent times urged the petitioner to turn 
the property over to her’ and by con- 
flicting testimony at the hearing be- 
fore the judge. Hodge v. Mackintosh, 
143 N.E. 43, 248 Mass. 181. 


29. See cases infra this note. 


[a] Findings construed.—(1) Find- 
ing that one claiming land as having 
been acquired and held in trust for 
him never paid or tendered in pay- 
ment the purchase price thereof ad- 
vanced by the trustee must be re- 
garded as a finding that no offer tan- 
tamount to a tender was ever made 
by him. Hoffman vy. Buchanan, 123 S. 
W. 168, 57 Tex.Civ.App. 368. (2) Find- 
ings that the trustee without knowl- 
edge, consent, or ratification of the 
cestui que trust sold trust property, 
and deposited the proceeds to his own 
credit, for which he rendered no ac- 
counting, do not show that the trust 
property could not be traced. Noble 
v. Noble, 243 P. 439, 198 Cal. 129, 48 
ARR enbieco. (3) Implied in the 
finding that defendant took and held 
stock from the beginning as his own 
is a finding that he did not take it 
under such circumstances that it can 
be presumed that he took it with in- 
tention of holding it as trustee, nec- 
essary for a resulting trust. Lezin- 
sky v. Mason Malt Whisky Distilling 
Co., 196 P. 884, 185 Cal. 240 [cert den 
AA Ot.., 49 ao Use KOS Ue Gon Mens 
409]. (4) Finding as to plaintiffs’ in- 
terest in land conveyed to defendant 
in part for land of plaintiffs’ partner- 
ship was held a finding of joint value. 
Spangler v. Spangler, (Tex.Civ.App.) 


nent to the proceedings and issues,?* and supported 
by the evidence.” 
apply also to the construction?® and sufficiency®® of 


Moreover, these general rules 


26 S.W.(2d) 463 [mod_(Commn.App.) 
41 S.W.(2d) 60]. (5) Findings by the 
referee held to show that the pur- 
chase by the attorney was fair and 
after full disclosure to the clients, so 
that plaintiffs are not entitled to re- 
eover the stock. Moller v. Pickard, 
133: NEY 887 232 NVY. 27129 (6)e ind= 
ing of the jury that there was no oral 
agreement as to the father’s disposi- 
tion of the property defeats the con- 
tention of plaintiffs that there was a 
constructive trust or an abuse :of 
confidence by the father, such as to 
constitute legal fraud. Byer v. Byer, 
198 N.W. 412, 159 Minn. 149. (7) Find- 
ings held to show that defendant took 
land subject to a trust. Lamb v. 
Lamb} 153 vP.> 91:3) 47d Cals 5g 
From the findings that C exchanged 
property of an old corporation for 
stock of a new corporation, believing 
the real property to be his and the 
personal property to be his father’s, 
and that only a part of the stock was 
taken by him, the balance being tak- 
en by his brother J, the inference is 
that C acted on behalf of his father 
as to the personal property, and that 
the stock taken by J represented the 
personal property, and that he re- 
ceived such stock from his father as 
the real party to the transaction, so 
far as concerns the personal property. 
Lezinsky v. Mason Malt Whisky Dis- 
tilling Co., supra. 


{b] Findings construed together. 
—(1) On a husband’s bili to establish 
a resulting trust in real estate con- 
veyed to his wife, the word “obliga- 
tion,” as used in a finding that he 
wished to prevent the premises from 
being taken for his obligation, meant 
existing legal rights which might 
ripen into judgment; and the word 
“creditor,” as used in a finding that 
there was an intent to place the prop- 
erty beyond the reach of creditors, 
was to be read in connection with the 
finding as to “obligation.’”’ Pollock v. 
Pollock, 111 N.E. 9638, 223 Mass. 382. 
(2) In a suit to decree title to land 
in plaintiff, a draft finding marked 
‘proven,’ and a finding, when con- 
strued together, were held to find that 
plaintiff's wife executed an instru- 
ment whereby she agreed to carry out 
a resulting trust. Wilson v. Warner, 
930A. 533,75 89) ‘Conny 243° 


{c] Interpretation in connection 
with record and instructions.—A find- 
ing in a suit to enforce a parol trust 
was held, in view of the court’s charge 
and admitted facts, not to be that 
plaintiffs could not make the payment 
required by the terms of the Wusct. 
Le v. Hoyle, 83 S.E. 749, 167 N.C. 
632. 


30. See cases infra this note. 


[a] Finding held not wanting in 
Uber pu Re et) v. Emery, 85 N. 
Cel 


{b] Finding not. insufficient for 
failing to specify amount.—In an ac- 
tion to impress a trust on property 
purchased by the former president 
and general manager of a bankrupt 
corporation with the corporation’s 
funds, in favor of creditors of the cor- 
poration, it was unnecessary, in a 
finding that the former president had 
purchased property with funds of the 
corporation, to specify the amount for 
which he was to account since, hav- 
ing appropriated the corporation’s 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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special findings and their effect.?1 


[§ 996] 14. Scope and Extent of Relief*+—a. In 
As in suits in equity generally,®® although 
the substantive law governing the subject matter 


General. 


funds, and being called on to account 
for the assets, it was his duty to spec- 
ify. Svarks v. McCraw, 100 S.E. 161, 
HIBS Cr 59: 


[ec] Uncertainty as to nature of 
trust.—A finding that one took prop- 
erty in trust for another during his 
lifetime, and ‘that after his death she 
continued to hold and now holds said 
real and personal property in trust 
for the heirs,” is too uncertain, indefi- 
nite, and vague to show the nature 
and character of the trust. Sheehan 
v. Sullivan, 58 P. 543, 126 Cal. 189. 


{d] Further finding unnecessary. 
—Where chancellor found that a con- 
tract for the sale of property was for 
the benefit of complainant who paid 
for the property, a further finding 
that legal title was conveyed to 
mother would not confer a substan- 
tial right on the mother. Murphy v. 
Sampson, 174 N.E. 393, 342 Ill. 305. 


fe] Court held to have found on 
issue.—lIn an action to impress a con- 
structive trust on an assigned con- 
tract of sale of an automobile on the 
installment plan, a finding was held 
sufficient to negative the issue ten- 
dered by the answer that the assignee 
purchased the car from the seller by 
an independent contract after it had 
repudiated the _ original contract. 
Carter v. Holt, 154 P. 37, 28 Cal.App. 
796. 


[f] Court’s finding in double nega- 
tive, in addition to positive finding, 
is not a negative pregnant but is a 
sufficient finding to sustain a conclu- 
sion of law that no resulting trust 
was created. Daniel v. Sisnero, 292 
aod, Lod Cal App. #8. 


[g] Mere evidences or rebuttable 
presumptions of fraud in a finding do 
not reveal the ultimate fact of fraud 
on the part of plaintiffs’ predecessor 
in title, in relation to securing con- 
veyances from his father, defendant’s 
grandfather. Terry v. Davenport, 112 
N.E. 998, 185 Ind. 561. 


[h] Findings of master held 
inconsistent.—Musto v. Tutella, 
N.E. 109, 247 Mass. 303. 


[i] Findings held' sufficient in 
form and substance to sustain en- 
forceable trust. Cole v. Manning, 248 
P. 1065, 79 Cal.App. 55. 


{j] Facts found held to justify in- 
ferences and conclusions of master.— 


not 
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Musto v. Tutella, 142 N.E. 109, 247 
Mass. 303. 
[{k] Finding held not to sustain 


judgment.—A. finding by the trial 
court that defendant’s assignor, who 
purchased the property in contro- 
versy at a foreclosure sale, had been 
employed by plaintiff, the owner of 
the property, to procure funds to pre- 
vent foreclosure, when standing alone 
or when read in the light of the evi- 
dence, which was conflicting as to 
whether the assignor stated at the 
sale that he was bidding for plain- 
tiff, or whether he stated, as he claim- 
ed, that he was bidding for himself, 
does not sustain a judgment that the 
assignor held the title in trust for the 
plaintiff. Peppard Realty Co. v. Em- 
don, 197 N.Y.S. 486, 204 App.Div. 8. 


31. See case infra this note. 


[a] Finding of facts held to en- 
title plaintiff to damages for defend- 


The verdict must 
show the facts found,*? and must not be inconsistent 
with, or contrary to, the instructions.** 


TRUSTS 
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tablishment and 
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is to be given effect,?® the relief 


which will be granted in a suit relative to the es- 


enforcement of a trust will depend 


upon the equities and circumstances of each par- 


the rights of all 


ant’s breach of resulting trust, but 
not to conveyance of property. Zit- 
ate v. Gorsky, 1387 A. 751, 106 Conn. 


20 


32. Bitely v. Bitely, 48 N.W. 540, 
85 Mich. 227. 


[a] Verdict not showing receipts 
or disbursements.—Where land of an 
estate has been conveyed by the heirs 
to the administrator, in trust, to sell 
and divide the proceeds among the 
heirs, in an action by an heir against 
the administrator, the verdict for 
plaintiff for a certain sum, with noth- 
ing to show how much the adminis- 
trator received or disbursed, or what 
items of plaintiff’s claim were al- 
lowed, is erroneous and will be set 
aside. Bitely v. Bitely, 48 N.W. 540, 
85 Mich. 227. 


33. Griffith v. Parton, 12 N.W. 739, 
59 Iowa 31. 


34. Trustee’s: 


Liability for interest see supra §§ 
707-712. 


Personal liability see supra § 525. 
35. See Equity § 845. 


$6. Gilchrist v. Gilchrist, 137 
406, 223 Ala. 562. 


S37. U.S.—Finley v. Isett, 14 S.Ct. 
1164, 154 U.S. 561, 19 L.Ed. 273; Spo- 
kane & Eastern Trust Co. v. U. S. 
Steel Products Co., 290 F. 884; U.S. 
Va Carters Li 2a ailies9 Gr C.CrA. 58a Lait 
SOPSICtal bills, 2 7a U.S. 286,254 » Lalas 
769, 19 Ann.Cas. 594]. 

Ala.—Gilchrist v. Gilchrist, 137 So. 
406, 223 Ala. 562; Nelscn v. First Nat. 
Bank, 113 So. 291, 216 Ala. 349; But- 
ler v. Watrous, 64 So. 346, 185 Ala. 
130. 

Ark.—Wofford v. Twin City Brick 
& ave Co., 4IgS.W.(2d) 1079, 184 Ark. 
162. : 


So. 


Cal—-O:Nelliv..Ross,.200 Pre123, 98 
Cal.App. 306; Harris v. Hensley, 256 
P. 832, 83 Cal.App. 283; Milloglav v. 
Zacharias, 165 P. 977, 33 Cal.App. 561. 


Conn.—Vollaro v. Gargano, 116 A. 
179;°97 -Conn. 275: 


Ga.—May v. Trotti, 
153 Ga. 82. 

Ill.—Kelly v. Kelly, 18 N.E. 785, 
126 Ill. 550; Towle v. Ambs, 14 N.E. 
689, 123 Ill. 410. 


Ind.—Terry v. Davenport, 112 N.E. 
998, 185 Ind. 561. 


Iowa.—Swearingen v. Neff, 216 N. 
W. 621, 204 Iowa 1167; Kirkpatrick 
v. Greenland, 125 N.W. 813, 147 lowa 
37; Jacobs v. Jacobs, 104 N.W. 489, 
130 Iowa 10, 114 Am.S.R. 402. 


Ky.—Walker v. Maddox, 173 S.W. 
137, 162 Ky. 784; Chapman’s Ex’r v. 
Chapman, 153 S.W. 434, 152 Ky. 344; 
Butter v. Prewitt, 53'S.W. 20, 21 Ky. 
L. 813. 


Me.—Chapman vy. 
254, 83 Me. 389. 


Md.—Jasinski v. Stankowski, 125 A. 
684, 145 Md. 58, 35 A.L.R. 275. 


Mass.—Couture v. Morin, 181 N.E. 
1225 Eile.) 682) IN. 690;, 196 
Mass. 509; Snailham y. Isherwood, 23 
N.B. 1135, 151 Mass. 317; Harwood 
v. Pearson, 122 Mass. 425. 


Mich.—Cropsey v. Johnston, 100 N. 


11d, (SE 593 


Kimball, 22 A. 


\ 


ticular case, and as a general rule the court will 
adjust the relief so as to afford fair protection to 


the parties;?* and if complete jus- 


W. 182, 137 Mich. 16. 


Minn.—Arnold v. Smith, 140 N.W. 
748, 121 Minn. 116. 


Miss.—Johns v. Smith, 56 Miss. 
727; Tatum v. McLellan, 56 Miss. 352. 


Mo.—Bircher v. Walther, 63 S.W. 
691, 163 Mo. 461 [rev 77 Mo.App. 509]; 
Baier v. Berberich, 6 Mo.App. 537 [aff 
ig NT Om4aiio le 


N.J.—Chester v. Campbell, 109 A. 
901, 91 N.J.Eq. 335; Johnston v. Mc- 
Kenna, 718 Ay 19 77 Nid. de boo" fate 
74 A. 284, 76 N.J.Eq. 217]; Jernee v. 
Bentley, 27 A. 340, 49 N.J.Eq. 584. 


N.Y.—McGrath v. Carnegie Trust 
Co., 116 N.E. 787, 221 N.Y. 92; Warner 
v. Warner, 191. N.Y.S. 612, 199. App: 
Div. 159; Stuart _v. Kissam, 11 Barb. 
271 [rev 2 Barb. 493; Hosford v. Mer- 
win, 5 Barb. 51; Johnstone v. O’Con- 
ner, 21 N.Y.S. 487; Cohen v. Hazard, 
6 N.Y.S. 25; Keating v. Hammerstein, 
209 N.Y.S. 769, 125 Mise. 334. 


N.C.—MeNinch v. American Trust 
Cor, L100 TSH 6631 183 WNC. sai aleert 
den 43 S.Ct. 363, and error dism 43 
S.CE363): 


N.D.—Merchants’ Bank ‘of Napo- 
leon v. Schatz, 230 N.W. 18, 59 N.D. 
365. 


Ohio.—Broadrup v. Woodman, 27 
Ohio St. 553. 


Okl.—Lindsay v. Britt, 280 P. 609, 
138 Okl. 163. 


Or.—Weber v. Richardson, 147 P. 
b22, 1199) (6°Or, 286: 


Pa.—Jones v. Jones, 97 A. 739, 252 
Pa. 553; Zahn v. McMillin, 47 A. 976, 
198 Pa. 20; Pollock’s Hstate, 15 Pa. 
Dist.&Co. 147. 


R.I.—Oliveira v. Oliveira, 157 A. 
873, 52 R.I. 92; Fleckhamer v. Fleck- 
hamer, 149 A. 380 [mod 147 A. 886, 50 
R.I. 3638, rearg den in part and gr 
in part 148 At 319]. 


Tex.—Henyan v. Trevino, (Civ. 
App.) 137 S.W. 458; McCreary v. 
Robinson, (Civ.App.) 57 S.W. 682 [rev 
on fac grounds 59 S.W. 536, 94 Tex. 
Zadale 

Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372: 


Va.—Patteson v. Horsley, 29 Gratt. 
(70 Va.) 263. 


Eng.—Clemow v. Geach, L.R. 6 Ch. 
147; McWade v. Broadhurst, 24 Wkly. 
Rep. 232. 


[a] Relief granted may be in alter- 
native, that the trustee shall execute 
the trust, and that in default execu- 
tion shall issue against him person- 
ally. Guiou v. Guiou, 5 Ohio Dec. 
(Reprint) 205, 3 Am.L.Rec. 475. -- 


[b] Inaccuracies in declaration of 
trust may be corrected. Chester v. 
Campbell, 109 A. 901, 91 N.J.Eq. 335, 


[c] Decree land or, money judg-. 
ment.—(1) Crawford v. Jones, 63 S. 
W. 838, 163 Mo. 577; Clay v. Walker, 
(Mo.App.) 6 S.W.(2d) 961. (2) If one 
paid all of the consideration either 
personally or by arrangement with 
the grantee, he is entitled to have the 
deed set aside and the title quieted. 
Kirkpatrick v. Greenland, 125 N.W. 
8138, 147 Iowa 37. (3) Where two 


purchase lands jointly, and one of 
them pays more than his portion of 
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trolling facts.?% 
instruction.?# 


[§ 995] c. Findings and Verdict. 
plicable to verdicts and findings in civil actions gen- 
erally?® govern questions relative to the verdict or 


23. Hall v. Hall, 17 S.W. 811, 107 
Mo. 101. 
[a] Intent of purchaser omitted. 


—An instruction as to a _ resulting 
trust is properly refused if it omits 
the vital element of the intent of the 
purchaser. Hall v. Hall, 17 S.W. 811, 
107 Mo. 101. 


24. Malady v. McEnary, 30 Ind. 
273. 
25. See Equity §§ 720, 732; Trial 


§$§ 846-979. 
26. See cases infra this section. 


27. Cal.— Hughes v. Silva, 184 -P. 
415, 42 Cal.App. 785; Clapp v. Vatcher, 
99 P. 549, 9 Cal.App. 462. 


Ind.—Thornburg v. Buck, 41 N.E. 
85, 13 Ind.App. 446. 
N.Y.—Hutton v. Smith, 77 N.Y.S. 


523, 74 App.Div. 284 [aff 67 N.E. 633, 
175 N.Y. 375]. 


Ohio.—Carlisle v. Foster, 10 Ohio 
98. 


Vt.—-Walston v. Smith, 32 A. 486, 67 
vt. 542. 


[a] Allegations and findings held 
not at variance.—(1) In an action by 
an executor for the value of real es- 
tate conveyed by the testator while of 
unsound mind, an allegation of own- 
ership by the testator at the time of 
his death, and a finding that a sale 
made by defendant was made by him 
as trustee for the testator, or as 
trustee for his estate, are not incon- 
sistent. Clapp v. Vatcher, 99 P. 549, 
9 Cal.App. 462. (2) Where, in an ac- 
tion to recover a trust fund from the 
estate of a decedent, the complaint 
avers that decedent sold real estate 
held in trust for plaintiff, for the sum 
of one thousand dollars, a finding that 
decedent received as a consideration 
land in the value of one thousand dol- 
lars, instead of money, will not con- 
stitute a variance. Thornburg v. 
Buck, 41 N.E. 85, 13 Ind.App. 446. 
(3) In an action to enforce a trust 
in lands, an amended eomplaint predi- 
cated on the averment of an express 
trust was held not inconsistent with 
findings predicated on a joint adven- 
ture for the purchase of the lands 
creating a trust by operation of law, 
where the findings follow almost the 
precise language and averment of the 
amended complaint, and further set 
out in hee verba two written decla- 
rations of trust. Hughes vy. Silva, 
184 P. 415, 42 Cal.App. 785. 


{b] Conclusions of law declaring 
party to be trustee ex maleficio are 
not supported by pleadings alleging 
that a trust relation was created be- 
tween the parties in question by vir- 
tue of written agreements. Largey v. 
Leggat, 75 P. 950, 30 Mont. 148. 


[c] Requested ruling that finding 
by the court must be for plaintiff in 
a suit to apply trust funds to pay- 
ment of debts was held properly re- 
fused. R0che v. Brickley, 150 N.E. 
866, 254 Mass. 584. 

28. Cal.—Noble v. Learned, 94 P. 
1047, 153 Cal. 245 [aff 87 P. 402, 7 Cal. 
Unrep.Cas. 297]. 

‘ Conn.—Fisk’s Appeal, 71 A. 559, 81 
Conn. 433. 

Ill—Dewey v. Lindhout, 

App. 322. 
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The court may modify a requested 
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findings by the court or jury in a suit relative to 


the establishment and enforcement of a trust,?® 
such as that the verdict or findings must be perti- 


The rules ap- 


Mo.—Wimbush v. Danford, 238 S. 
W. 460, 292 Mo. 588. 

Or.—Dunham x. Siglin, 
39Ore 291. 

Tex.—Davis v. Davis, 112 S.W. 948, 
51 Tex.Civ.App, 491. 


64 P. 661, 


{a] Verdict against weight of evi- 
dence.—New trial granted on the 
ground that the verdict was so 


against the evidence, or against the 
weight of the evidence, that it was 
apparent that the jury were influ- 
enced by mistake or prejudice. U.S. 
v. Polhamus, 27 F.Cas.No. 16,062, 13 
Blatchf. 200. 


[b] Evidence held to justify adop- 
tion of finding.—Conflicting evidence 
on issue whether the purchaser of 
land held a one-half interest in trust 
for another was held to warrant 
chancellor’s adoption of jury finding 
that the purchaser was the absolute 
owner. Massie v. Parrish, 125 S.E. 
691, 140 Va. 717. 


[c] Evidence held to sustain find- 
ing.—Finding that executor holding 
title as trustee for heirs actually re- 
ceived as rents the proved rental val- 
ue of crops raised would be justified 
where, although there was no evi- 
dence showing the exact amount re- 
ceived, there was evidence of the 
rental value of the crops. rrington 
v. McDaniel, (Tex.Gommn.App.) 14 S. 
W.(2d) 1009 [mod (Civ.App.) 4 S.W. 
(2a) 262]. 


[d] Auditor’s finding and evidence 
held to sustain finding of court.—A 
finding by the judge that the trustee 
refused to transfer property to the 
beneficiary after repeated demands 
was supported by a finding of the au- 
ditor that the beneficiary “at differ- 
ent times urged the petitioner to turn 
the property over to her” and by con- 
flicting testimony at the hearing be- 
fore the judge. Hodge v. Mackintosh, 
143 N.E. 43, 248 Mass. 181. 


29. See cases infra this note. 


[a] Findings construed.—(1) Find- 
ing that one claiming land as having 
been acquired and held in trust for 
him never paid or tendered in pay- 
ment the purchase price thereof ad- 
vanced by the trustee must be re- 
garded as a finding that no offer tan- 
tamount to a tender was ever made 
by him. Hoffman vy. Buchanan, 123 S. 
W. 168, 57 Tex.Civ. App. 368. (2) Find- 
ings that the trustee without knowl- 
edge, consent, or ratification of the 
cestui que trust sold trust property, 
and deposited the proceeds to his own 
credit, for which he rendered no ac- 
counting, do not show that the trust 
property could not be traced. Noble 
v. Noble, 243 P. 439, 198 Cal. 129, 48 
ASR eels sibs (3) Implied in the 
finding that defendant took and held 
stock from the beginning as his own 
is a finding that he did not take it 
under such circumstances that it can 
be presumed that he took it with in- 
tention of holding it as trustee, nec- 
essary for a resulting trust. Lezin- 
sky v. Mason Malt Whisky Distilling 
Co., 196 P. 884, 185 Cal. 240 [cert den 
AO SO. SOO | Oneh Gol GOn Mean ce 
409]. (4) Finding as to plaintiffs’ in- 
terest in land conveyed to defendant 
in part for land of plaintiffs’ partner- 
ship was held a finding of joint value. 
Spangler v. Spangler, (Tex.Civ.App.) 


nent to the proceedings and issues,?” and supported 
by the evidence.?® 
apply also to the construction?® and sufficiency®? of 


Moreover, these general rules 


26 S.W.(2d) 463 [mod (Commn.App.) 
41 S.W.(2d) 60]. (5) Findings by the 
referee held to show that the pur- 
chase by the attorney was fair and 
after full disclosure to the clients, so 
that plaintiffs are not entitled to re- 
eover the stock. Moller v. Pickard, 
133 N.E. 887, 232 N.Y. 271. (6) Find- 
ing of the jury that there was no oral 
agreement as to the father’s disposi- 
tion of the property defeats the con- 
tention of plaintiffs that there was a 
constructive trust or an abuse of 
confidence by the father, such as to 
constitute legal fraud. Byer v. Byer, 
198 N.W. 412; 159 Minn. 149. (7) Find- 
ings held to show that defendant took 
land subject to a trust. Lamb v. 
amb} 153) P.5 9135) 17 Cale 5 (sn GS 
From the findings that C exchanged 
property of an old corporation for 
stock of a new corporation, believing 
the real property to be his and the 
personal property to be his father’s, 
and that only a part of the stock was 
taken by him, the balance being tak- 
en by his brother J, the inference is 
that C acted on behalf of his father 
as to the personal property, and that 
the stock taken by J represented the 
personal property, and that he re- 
ceived such stock from his father as 
the real party to the transaction, so 
far as concerns the personal property. 
Lezinsky v. Mason Malt Whisky Dis- 
tilling Co., supra. 


[b] Findings construed together. 
—(1) On a husband’s bill to establish 
a resulting trust in real estate con- 
veyed to his wife, the word “obliga- 
tion,’ as used in a finding that he 
wished to prevent the premises from 
being taken for his obligation, meant 
existing legal rights which might 
ripen into judgment; and the word 
“creditor,” as used in a finding that 
there was an intent to place the prop- 
erty beyond the reach of creditors, 
was to be read in connection with the 
finding as to “obligation.’’ Pollock v. 
Pollock, 111 N.E. 963, 223 Mass. 382. 
(2) In a suit to decree title to land 
in plaintiff, a draft finding marked 
‘proven,’ and a finding, when con- 
strued together, were held to find that 
plaintiff's wife executed an instru- 
ment whereby she agreed to carry out 
a resulting trust. Wilson v. Warner, 
93 A. 5338, 89 Conn. 2438. 


[ec] Interpretation in connection 
with record and instructions.—A find- 
ing in a suit to enforce a parol trust 
was held, in view of the court’s charge 
and admitted facts, not to be that 
plaintiffs could not make the payment 
required by the terms of the trusc. 
Lutz v. Hoyle, 83 S.E. 749, 167 N.C 
632. 

30. See cases infra this note. 


[a] Finding held not wanting in 
ee oe eae v. Emery, 85 N. 
@s ; 


{b] Finding not. insufficient for 
failing to specify amount.—In an ac- 
tion to impress a trust on property 
purchased by the former president 
and general manager of a bankrupt 
corporation with the corporation’s 
funds, in favor of creditors of the cor- 
poration, it was unnecessary, in a 
finding that the former president had 
purchased property with funds of the 
corporation, to specify the amount for 
which he was to account since, hay- 
ing appropriated the corporation’s 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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special findings and their effect.*1 


[§ 996] 14. Scope and Extent of Relief*+—a. In 
As in suits in equity generally,®® although 
the substantive law governing the subject matter 


General. 


funds, and being called on to account 
for the assets, it was his duty to spec- 
ify. Sparks v. McCraw, 100 S.E. 161, 
PT Sil e O19: 


{c] Uncertainty as to nature of 
trust.—A finding that one took prop- 
erty in trust for another during his 
lifetime, and ‘‘that after his death she 
continued to hold and now holds said 
real and personal property in trust 
for the heirs,” is too uncertain, indefi- 
nite, and vague to show the nature 
and character of the trust. Sheehan 
v. Sullivan, 58 P. 548, 126 Cal. 189. 


{d] Further finding unnecessary. 
—Where chancellor found that a con- 
tract for the sale of property was for 
the benefit of complainant who paid 
for the property, a further finding 
that legal title was conveyed to 
mother would not confer a substan- 
tial right on the mother. Murphy v. 
Sampson, 174 N.E. 393, 342 Ill. 305. 


[e] Court held to have found on 
issue.—In an action to impress a con- 
structive trust on an assigned con- 
tract of sale of an automobile on the 
installment plan, a finding was held 
sufficient to negative the issue ten- 
dered by the answer that the assignee 
purchased the car from the seller by 
an independent contract after it had 
repudiated the original contract. 
Carter v. Holt, 154 P. 37, 28 Cal.App. 
796. 


{f] Court’s finding in double nega- 
tive, in addition to positive finding, 
is not a negative pregnant but is a 
sufficient finding to sustain a conclu- 
sion of law that no resulting trust 
was created. Daniel v. Sisnero, 292 
P. 518, 109 Cal.App. 8. 


[g] Mere evidences or rebuttable 
presumptions of fraud in a finding do 
not reveal the ultimate fact of fraud 
on the part of plaintiffs’ predecessor 
in title, in relation to securing con- 
veyances from his father, defendant’s 
grandfather. Terry v. Davenport, 112 
N.E. 998, 185 Ind. 561. 


{h] Findings of master held 
inconsistent.—Musto v. Tutella, 
N.E. 109, 247 Mass. 303. 


[i] Findings held' sufficient in 
form and substance to sustain en- 
forceable trust. Cole v. Manning, 248 
P. 1065, 79 Cal. App. 55. 


{j] Facts found held to justify in- 
ferences and conclusions of master.— 
Musto v. Tutella, 142 N.E. 109, 247 
Mass. 308. 


{k] Finding held not to sustain 
judgment.—A finding by the trial 
court that defendant’s assignor, who 
purchased the property in contro- 
versy at a foreclosure sale, had been 
employed by plaintiff, the owner of 
the property, to procure funds to pre- 
vent foreclosure, when standing alone 
or when read in the light of the evi- 
dence, which was conflicting as to 
whether the assignor stated at the 
sale that he was bidding for plain- 
tiff, or whether he stated, as he claim- 
ed, that he was bidding for himself, 
does not sustain a judgment that the 
assignor held the title in trust for the 
plaintiff. Peppard Realty Co. v. Em- 
don, 197 N.Y.S. 486, 204 App.Div. 8. 


31. See case infra this note. 


[a] Finding of facts held to en- 
title plaintiff to damages for defend- 


not 
142 


The verdict must 
show the facts found,*? and must not be inconsistent 
with, or contrary to, the instructions.*? 
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is to be given effect,?* the relief 


which will be granted in a suit relative to the es- 
tablishment and enforcement of a trust will depend 


upon the equities and circumstances of each par- 


ant’s breach of resulting trust, but 

not to conveyance of property. Zit- 

aoe v. Gorsky, 137 A. 751, 106 Conn. 
he 


22. Bitely v. Bitely, 48 N.W. 540, 
85 Mich. 227. 


[a] Verdict not showing receipts 
or disbursements.—Where land of an 
estate has been conveyed by the heirs 
to the administrator, in trust, to sell 
and divide the proceeds among the 
heirs, in an action by an heir against 
the administrator, the verdict for 
plaintiff for a certain sum, with noth- 
ing to show how much the adminis- 
trator received or disbursed, or what 
items of plaintiff's claim were al- 
lowed, is erroneous and will be set 
aside. Bitely v. Bitely, 48 N.W. 540, 
85 Mich. 227. 


33. Griffith v. Parton, 12 N.W. 739, 
59 Iowa 31. 


34. Trustee’s: 


Liability for interest see supra §§ 
707-712. 


Personal liability see supra § 525. 
35. See Equity § 845. 


36. Gilchrist v. Gilchrist, 137 So. 
406, 223 Ala. 562. 


s7. U.S.—Finley v. Isett, 14 S.Ct. 
1164, 154 U.S. 561, 19 L.Ed. 273; Spo- 
kane & Eastern Trust Co. v. U. S. 
Steel Products Co., 290 F. 884; U.S. 
VeCantery Li Zeb alo 6, ©-Cc Agno 8 un batt 
30° S:Ct 5255 12172U.S.: 286.754, Ld. 
769, 19 Ann.Cas. 594]. 


Ala.—Gilchrist v. Gilchrist, 137 So. 
406, 223 Ala. 562; Nelsen v. First Nat. 
Bank, 113 So. 291, 216 Ala. 349; But- 
ler v. Watrous, 64 So. 346, 185 Ala. 
130. 


Ark.—Wofford v. Twin City Brick 
& Tile Co., 41gS.W.(2d) 1079, 184 Ark. 
162. i 


Cal.—O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306; Harris v. Hensley, 256 
P. 832, 83 Cal.App. 283; Milloglav v. 
Zacharias, 165 P. 977, 33 Cal.App. 561. 


Conn.—Vollaro v. Gargano, 116 A. 
179,097 “Conn. 275: 


Ga.—May v. Trotti, 
153 Ga. 82. 

Tll.— Kelly v. Kelly, 18 N.B. 785, 
126 Ill. 550; Towle v. Ambs, 14 N.E. 
689, 123 Ill. 410. 


Ind.—Terry v. Davenport, 112 N.E. 


ITV SSE 5p); 


998, 185 Ind. 561. 
Iowa.—Swearingen v. Neff, 216 N. 
W. 621, 204 Iowa 1167; Kirkpatrick 


v. Greentand, 125 N.W. 813, 147 Iowa 
27; Jacobs v. Jacobs, 104 N.W. 489, 
130 Iowa 10, 114 Am.S.R. 402. 


Ky.—Walker v. Maddox, 173 S.W. 
137, 162 Ky. 784; Chapman’s Ex’r v. 
Chapman, 153 S.W. 434, 152 Ky. 344; 
Butter v. Prewitt, 53 S.W. 20, 21 Ky. 
LL: 813. 


Me.—Chapman y. Kimball, 
254, 83 Me. 389. 


Md.—Jasinski vy. Stankowski, 125 A. 
684, 145 Md. 58, 35 A.L.R. 275. 


Mass.—Couture vy. Morin, 181 N.E. 
122;' Hill v. Hill, 82 N.E. 690, 196 
Mass. 509; Snailham y. Isherwood, 23 
N.E. 1135, 151 Mass. 317; Harwood 
vy. Pearson, 122 Mass. 425. 


Mich.—Cropsey v. Johnston, 100 N. 


22 A. 


\ 


ticular case, and as a general rule the court will 
adjust the relief so as to afford fair protection to 
the rights of all the parties;*7 and if complete jus- 


W. 182, 137 Mich. 16. 


Minn.—Arnold v. Smith, 140 N.W. 
748, 121 Minn. 116. 


Miss.—Johns v. Smith, 56 Miss. 
727; Tatum v. McLellan, 56 Miss. 352. 


Mo.—Bircher v. Walther, 63 S.W. 
691, 163 Mo. 461 [rev 77 Mo.App. 509]; 
Baier v. Berberich, 6 Mo.App. 537 [aff 
77 Mo. 413]. 


N.J.—Chester v. Campbell, 109 A. 
901, 91 N.J.Eq. 335; Johnston v. Mc- 
Kenna, 78 A. 19, 77 N.J.Eq. 555 [aff 
74 A. 284, 76 N.J.Eq. 217]; Jernee v. 
Bentley, 27 A. 340, 49 N.J.Eq. 584. 


N.Y.—McGrath v. Carnegie Trust 
Co., 116 N.E. 787, 221 N.Y. 92; Warner 
v. Warner, 191 N-Y.S. 612, 199 App. 
Div. 159; Stuart v. Kissam, 11 Barb. 
271 [rev 2 Barb. 493; Hosford v. Mer- 
win, 5 Barb. 51; Johnstone v. O’Con- 
ner, 21 N.Y.S. 487; Cohen v. Hazard, 
6 N.Y.S. 25; Keating v. Hammerstein, 
209 N.Y.S. 769, 125 Mise. 334. 


N.C.—MeNinch v. American Trust 
Co., 110 S.E. 663, 183 N.C. 33 [eert 
den 43 S.Ct. 363, and error dism 43 
S.Ct.363]. 


N.D.—Merchants’ Bank ‘of Napo- 
leon v. Schatz, 230 N.W. 18, 59 N.D. 
365. 


Ohio.—Broadrup v. Woodman, 27 
Ohio St. 553. 


Okl.—Lindsay v. Britt, 280 P. 609, 
138 Okl. 168. 


Or.—Weber v. Richardson, 
pea, WNSDS 06 Ore 286 


Pa.—Jones v. Jones, 97 A. 739, 252 
Pa. 553; Zahn v. McMillin, 47 A. 976, 
198 Pa. 20; _Pollock’s. Estate, 15 Pa. 
Dist.&Co. 147. 


R.I.—Oliveira v. Oliveira, 157 A. 
873, 52 R.I. 92; Fleckhamer v. Fleck- 
hamer, 149 A. 380 [mod 147 A. 886, 50 
R.I. 363, rearg den in part and er 
in part 148 A. 319]. 


Tex.—Henyan v. Trevino, (Civ. 
App.) 187 S.W. 458; McCreary v. 
Robinson, (Civ.App.) 57 S.W. 682 [rev 
on other grounds 59 S.W. 536, 94 Tex. 
221). 


Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372. 


Va.—Patteson v. Horsley, 29 Gratt. 
(70 Va.) 263. 


Eng.—Clemow v. Geach, L.R. 6 Ch. 
147; McWade v. Broadhurst, 24 Wkly. 
Rep. 232. 


[a] Relief granted may be in alter- 
native, that the trustee shall execute 
the trust, and that in default execu- 
tion shall issue against him person- 
ally. Guiou v. Guiou, 5 Ohio Dec. 
(Reprint) 205, 3 Am.L.Rec. 475. -- 


[b] Inaccuracies in declaration of 
trust may be corrected. Chester v. 
Campbell, 109 A. 901, 91 N.J.Eq. 335. 


[c] Decree land or, money judg-, 
ment.—(1) Crawford v. Jones, 63 S. 
W. 838, 163 Mo. 577; Clay v. Walker, 
(Mo.App.) 6 S.W.(2d) 961. (2) If one 
paid all of the consideration either 
personally or by arrangement with 
the grantee, he is entitled to have the 
deed set aside and the title quieted. 
Kirkpatrick v. Greenland, 125 N.W. 
818, 147 Iowa 37. (8) Where two 
purchase lands jointly, and one of 
them pays more than his portion of 


147 P. 
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tice can be done by granting one form of relief, the 
court should grant other relief upon which the evi- 
dence is uncertain,’* or additional relief of doubt- 
The court is not required to grant 
relief prayed for where it is unnecessary,*® or where 


ful legality.*° 


the price, and the other takes a con- 
veyance of the whole to himself, 
equity has jurisdiction of a suit by 
the person who has paid the money 
not to subject the land to a lien, but 
to a personal decree for the balance. 
Hays’ ve. Woed,4 Rand. (25 Va.) 272; 
15 Am.D. 754. 


{[d] Adjustment of equities in suits 
to enforce resulting trusts.—Defend- 
ant trustees cannot complain that the 
decree does not determine the ques- 
tion of priority among those in whose 
favor such trust is established. Bush 
v. Stanley, 13 N.E. 249, 122 Ill. 406. 


{e] Relief granted by courts of 
equity, where trust ex maleficio is 
raised, is not founded on the specific 
performance of the oral contract, but 
upon the principal that equity turns 
the fraudulent procurer of a legal ti- 
tle into a trustee to get at him, that 
is to say, courts of equity, in order to 
administer complete justice between 
the parties, will raise a trust by con- 
struction out of the circumstances 
and relations, and this trust they will 
fasten upon the conscience of the of- 
fending party and will convert -him 
into a trustee of the legal title .and 
order him to hold it for the benefit 
of the owner or to execute the trust 
in such manner as to protect the 
rights of the defrauded party. Chad- 
wick v. Arnold, 95 P. 527, 34 Utah 48. 


[f] Adjustment of equities in 
stiits to enforce constructive trust.— 
(1) Relief granted in constructive 
trust cases is not measured by prom- 
ises of the wrongdoer, but may be 
contrary thereto. Terry v. Daven- 
port, 112 N.H. 998, 185 Ind. 561. (2) In 
cases of constructive trusts the relief 
which equity will grant depends on 
the: circumstances; it is not neces- 
sarily the specific performance of 
what the parties may have agreed on 
the subject. Baier v. Berberich, 6 
Mo.App. 537 [aff 77 Mo. 413]. (3) 
While the beneficiary cannot have 
both a judgment against an agent for 
the amount of money embezzled and 
a decree investing him with the title 
to the property purchased by the 
agent, he may have a judgment for 
the money remaining due after de- 
ducting the value of the property. 
Riehl v. Evansville Foundry Assoc., 3 
N.E. 633, 104 Ind. 70. (4) A decree es- 
tablishing a trust should not be lim- 
ited to a cancellation of the convey- 
ance whereby the constructive trustee 
acquired title to land, but the trust 
should be ascertained and enforced. 

Pollard v. McKenney, 96 N.W. 679, 101 
N.W. 9, 69 Neb. 742. (5) Where a 
seller sues to enforce a constructive 
trust of the goods on the ground that 
the sale had been made by fraud, and 
pending the suit the purchasers from 
the fraudulent vendee are allowed to 
dispose of the property, and hold the 
proceeds to await the result, and they 
sell the same at a larger price by 
reason of an advance in the market, 
plaintiff is entitled to the actual val- 
- ue of the property at the time it is 
sold by such vendees, and is not lim- 
ited to the original contract price. 
Missouri Broom Mfg. Co. v. Guymon, 
115 F. 112,53 C.C:A. 16. (6) The own- 
er of a one-sixth interest in a con- 
tract is entitled to recover the true 
value of interest from a codwner trus- 
tee ex maleficio and not merely one 
sixth of what the codwner _ ob- 
tained for the sale of the contract 
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the evidence or 
praying therefor 


without authority. Feld v. Kantro- [{ 
witz, 140 A. 426, 102 N.J.Eq. 307. (7) 
In a suit to enforce trust in lands 
which plaintiff and defendant were 
to share jointly, as well as lands 
owned by plaintiff, the court in grant- 
ing plaintiff relief properly decreed 
defendant to have an interest in those 
lands owned by plaintiff. Butler v. 
Watrous, 64 So. 346, 185 Ala. 130. 


[g] Beneficiaries, who were not 
parties of record to a proceeding by 
another alleged beneficiary to compel 
the distribution of the trust estate, 
were not entitled to affirmative relief, 
where the petitioning beneficiary was 
denied the right to share in the estate. 
Whitwell v. Bartlett, 98 N.E. 98, 211 
Mass. 238. 


[h] Protection of rights of one not 
necessary party.—Protection of a 
wife’s rights is permissible in a suit 
to declare a resulting trust in, and es- 
tablish title to, a portion of land paid 
for from her separate estate to the 
extent authorized in proceedings 
against her husband to foreclose a 
vendor’s lien, where none of the rights 
of those adversely interested are dis- 
turbed. Phillips v. Wilson, (Tex.Civ. 
App.) 280-S.W. 228. 


[i] Intervening equities limiting 
enforcement.—wW here, after W devised 
land to A on A’s agreement to devise 
it and his own land to three other 
persons in equal portions, A married 
and had a child, the trust will not be 
enforced as to the land originally 
owned by A, because of the interven- 
ing equities of the wife and child, ex- 
cept to the extent that A in his life- 
time conveyed to one of the three per- 
sons, who were to be the ultimate 
devisees, more than one third of the 
land of W. Chapman’s Ex’r v. Chap- 
man, 153 S.W. 434, 152 Ky. 344. 


[j] Investments already made not 
disturbed in suit to direct future ad- 
ministration.—Where the court be- 
low was asked to take juriSdiction of 
an estate for the purpose of directing 
distribution of its property as it ex- 
isted at the time the bill was filed, 
and to direct the future administra- 
tion of the unexecuted trust, and its 
sole inquiry in regard to past invest- 
ments is whether or not the trustees 
acted reasonably and in good faith, it 
will not disturb the investments al- 
ready made in good faith by the trus- 
tee under the provisions of the will, 
giving wide discretion, although a 
court supervising and controlling an 
estate ‘would not have authorized 
such past investments. Fox v. Har- 
ris, 119 A. 256, 141 Md. 495, 26 A.L.R. 
806. 


[k] Measure cf value of trust in- 
terest.—The market value of land is 
the proper basis of determining plain- 
tiff's interest in land conveyed to de- 
fendant in a trade of lands in part in 
trust for plaintiffs rather than the 
value fixed in the ppdine of the lands. 


Spangler v. Spangler, (Tex.Commn. 
nas ) 41 S.W.(2da) 60 [mod (Civ. App.) 
26 S.W. (2a) 463]. 


{1] Time as of which value is de- 
termined.—In an action by a devisee 
against an administrator to establish 
a constructive trust in the land de- 
vised, the value of the estate is prop- 
erly determined as of the time when 
plaintiff's title was devised. Arnold 
v. Smith, 140 N.W. 748, 121 Minn. 116. 


that he is entitled to none;*? 
extend to matters not proper for adjudication ;** 
nor will the court grant a form of relief which will 
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pleadings do not show the party 
to be entitled to relief,#! or show 
nor will the relief 


[m] Prejudice to third parties.— 
A party who is found to be a construc- 
tive trustee cannot claim that relief 
should not be given plaintiff because 
of a prejudice to third parties there- 
by. Baier v. Berberich, 6 Mo.App. 
537 [aff 77 Mo. 413]. 


{n] Relief inuring to benefit of 
other beneficiary.—In a devisee’s ac- 
tion against the widow of a deceased 
administrator de bonis non to es- 
tablish a constructive trust in land 
purchased by the administrator with 
funds belonging to the estate and 
against another devisee entitled to 
share with plaintiff equally in the es- 
tate, any recovery by plaintiff inured 
to the equal benefit of such other 
devisee. Stoff v. Schuetze, 240 S.W. 
139, 293 Mo. 635. 


38. Lehman y. Rothbart, 42 N.E. 
777, 159 Ill. 270; Ireland v. Ireland 
Advertising Agency, 81 A. 716, 232 Pa. 
605. 


[a] Requiring accounting rather 
than establishing trust.—Where it 
does not clearly appear that property 
held by a voluntary trustee was paid 
for out of the trust funds, and com- 
plete justice can be better had by re- 
quiring him to account than by es- 
tablishing a resulting trust on the 
land, a resulting trust will not be de- 
ereed. Lehman y. Rothbarth, 42 N.E. 
CU, 159 Te 27.0: 


S9. Ireland v. Ireland Advertising 
Agency, 81 A. 716, 232 Pa. 605. 


[a] Authorizing meeting of stock- 
holders.—On a bill in equity to declare 
a trust in shares of stock held in the 
name of plaintiff’s wife, and to annul 
a contract between her and another 
defendant, a clause of the decree, au- 
thorizing plaintiff to call a meeting of 
the stockholders to elect officers and 
transact other corporate business, the 
relief granted without this feature 
being complete, and the court’s power 
to make it being doubtful, it will be 
stricken out. Ireland y. Ireland Ad- 


yertieing Agency, 81 A. 716, 232 Pa. 
605. ‘ 
40. Calwell v. Rogers,. 96 A. 433, 
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41. Hill v. Beachman, 85 So. 147, 
79 Fla. 430. 


[a] Where relief asked depends 
upon existence of trust growing out 
of alleged partnership relations be- 
tween the parties, and the chancel- 
lor found the evidence insufficient to 
support the allegation as to existence 
of the partnership, the relief should 
be denied. Hill vy. Beachman, 85 So. 
147, 79 Fla. 430. 


42. Coyle v. Stahl, 142 P. 389, 42 
Okl. 651; Price v. Price, 69 S.E. 892, 
68 W.Va. 389. 


43. Teal v. Pleasant Grove Local 
Union No. 204, Farmers’ Educational 
& Co-operative Union of America, 75 
So. 335, 200 Ala. 23; McGuire v. Han- 
sen, 279 P. 413, 48 Idaho 34; Pritch- 
ard v. Williams, 95 S.E. 570, 175 N.C. 
319; Ireland v. Ireland Advertising 
Agency, 81 A. 716, 232 Pa. 605. 


{a] In suit by farmers’ union and 
certain of its members to reinvest ir 
the union, as trustee for certain of its 
members, Shares of stock in a ware- 
house corporation, the matter of an 
accounting for stock and accrued 
dividends thereon on part of com- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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work an injury to defendant, if it can do complete 
justice between the parties by granting other re- 
Where a party requests no affirmative re- 
hef, the court is not required to define his status ;** 
and while a court in ordering a trustee to transfer 
trust funds or property to those entitled thereto 
should make the proper distribution itself to avoid 
subsequent litigation,*® it will not adjust the rights 
of parties on the same side where they have made 
an agreement covering such an adjustment.*7 
dinarily, the relief granted must conform to the 
case made out by the pleadings and proof;** but 
if the facts set forth in the complaint are estab- 
lished by the evidence, any relief to which plaintiff 


lief.44 


plainants to the several beneficiaries 
Was not a proper question to be ad- 
judicated. Teal v. Pleasant Grove 

ocal Union No. 204, Farmers’ Educa- 
tional & Co-operative Union of Ameri- 
ca, 75 So. 335, 200 Ala. 23. 


{[b] Property not transferred to 
defendant.—The court, in a suit to 
establish trust in lands, should not 
determine definitely whether the trust 
agreement extended to property not 
transferred to defendant. McGuire v. 
Hansen, 279 P. 413, 48 Idaho 34. 


{c] Decree leaving third person’s 
interest unaffected.—Where, in a suit 
to enforce a resulting trust arising 
from contributions to the purchase 
price of the land in controversy, the 
fact that defendants had executed a 
deed of trust on the property was 
not pleaded, the court properly ad- 
judged the interest of the parties to 
be in proportion to the amount con- 
tributed by each, either in money or 
notes, leaving unaffected any lien that 
a stranger to the record might have 
on account of the balance of the pur- 
chase price. Breitenbucher v. Oppen- 
heim, 116 P. 55, 160 Cal. 98. 


Decree limited to persons parties to 
suit see infra § 1002 text and note 20. 


44. South Park Com’rs v. Kerr, 13 
502 fafl'6 'S.€t.. 801, 117 U:S) 379, 
29 L.¥ed. 924]. 


45. Wright v. Martin, 107 So. 818, 
214 Ala. 334. 


[a] Failure of ccurt to decree 
status of subsequent mortgagee with 
notice of the trust is not erroneous 
where such mortgagee requested no 
affirmative relief. Wright v. Martin, 
107 So. 818, 214 Ala. 334. 


46. Matter of Hunt, 105 N.Y.S. 696, 
121 App.Div. 96. 


{a] Division of 'securities.—W here 
a trust estate includes securities, an 
order directing the trustee to trans- 
fer the entire fund to the parties en- 
titled thereto is erroneous, as_ the 
proper division of the _ securities 
should also be determined in order 
to avoid subsequent litigation on the 
question. Matter of Hunt, 105 N.Y.S. 
696, 121 App.Div. 96. 


47. Republic Nat. Bank v. Jordan, 
(Tex.Civ.App.) 17 S.W.(2d) 84. 


[a] Court is not required to ap- 
portion a fund sued for by its own- 
ers in severalty where they have al- 
leged an agreement to prorate it 
among themselves, no right or inter- 
est of defendant being involved. Re- 
public Nat. Bank v. Jordan, (Tex.Civ. 
App.) 17 S.W.(2d) 84. 

48. Cal.—Schultz v. McLean, 25 P. 
427, 430. 

Idaho.—Nampa Inv. Corporation v. 
Demming Exploration Co., 293 P. 326, 
60 Idaho 46. : 

Md.—Jasinski v. Stankowski, 125 A. 
684, 145 Md. 58, 35 A.L.R. 275. 


|left a son and two daughters; 
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prayer.*® 


Or- 


Mich.—Brender v. Stratton, 184 N. 


W. 486, 216 Mich. 166, 22 A.L.R. 728. 


N.Y.—Devine v. Kurtz, 173 N.Y.S. 
780, 185 App.Div. 679; McWhirter v. 
Bowen, 81 N.Y.S. 747, 82 App.Div. 144. 


5 Onio.—St. Clair v. Smith, 3 Ohio 
ooo. 


Vt.—Fisher v. Leavitt, 6 Vt. 328. 


{a] Relief held within proper 
scope of hbill—In a suit to enforce a 
constructive trust to hold land for 
the benefit of plaintiffs, a decree ren- 
dered for plaintiffs, providing for an 
accounting with equitable credits to 
defendant, and requiring the eventual 
conveyance of the property to plain- 
tiffs, in pursuance of the trust which 
it declares, is within the proper scope 
of general relief to which the bill of 
complaint was directed. Jasinski v. 
Stankowski, 125 A. 684, 145 Md. 58, 35 
ACER 275. 


[b] Becovery of fund alone in ab- 
sence of evidence of nonpayment of 
income.—A trustee held money in 
trust, the income to be paid to his 
wife during her life, and on her death 
the fund to be distributed equally be- 
tween her children. Qn her death she 
but, 
the son being then under restraint as 
incompetent, the trustee did not dis- 
tribute the trust fund, but undertook 
on his death later to distribute the 
same by his own will, by placing the 
equal share of the son in both the 
trust fund and his own estate, which 
had not been kept separate, in trust. 
While such attempt was ineffective 
as to the trust fund, the son was en- 
titled to recover only his one-third 
share of the principal of such fund, 
with legal interest from his mother’s 
death, there being no evidence that 
she had not received the income 
therefrom during her lifetime. 
Ormsby v. Finney, 281 F. 840 [aff 281 
F. 836]. 


49. McClure vy. La Plata County, 
46 P. 677, 23 Colo. 130; Chadwick v. 
Arnold, 95 P. 527, 34 Utah 48; Leslie 
v. Hill, 25 Ont.L. 144, 20 Ont.W.R. 
490. 


[a] Money damages where not en- 
titled to relief prayed for.—(1) That 
plaintiff sought to have a trust estab- 
lished is not ground for denying him 
damages for, breach of the contract 
involved upon refusing equitable re- 
lief. Patterson v. Meyerhofer, 97 N. 
B..472;-204. N.Y... 96. (2) Plaintiff 
trust company, suing the insolvent C 
Trust Company, which had received 
money from V Company, plaintiff's 
predecessor, on an express trust to 
buy and hold stock in trust for V 
Company, to have a trust established 
in its favor, and for an accounting, 
and a preference, held entitled to a 
money judgment, although failing to 
establish that it is entitled to a pref- 
erence. Madison Trust Co. v. Carne- 
gie Trust Co., 109 N.E. 580, 215 N.Y. 
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is entitled should be granted, regardless of the 
And where defendants’ liabilities are sev- 
eral, the court may deny relief as against some of 
them and grant it as against others.?° 
equities reasonably require it, the court may, in 
such a suit, decide between two legal titles,®1 or 
order a partition,®* or order the foreclosure of 
security given as a substitute for the trust proper- 
ty,** or order.a return of the security to the trustee 
upon the discharge of the trust,°* or order payment 
of income pendente lite to the cestui que trust,® 
or order what deductions and allowances shall be 
made in distributing the trust funds,>® or what 
allowances shall be made for support,®* and retain 


When the 


475. (3) Where plaintiff’s divorced 
husband sold her separate property 
and used the proceeds to purchase 
other property, and her funds cannot 
be followed or identified therein, she 
is nevertheless entitled to personal 
judgment for the amount of her per- 
sonal funds received by her former 
husband. Harris v. Hensley, 256 P. 
832, 83 Cal.App. 283. (4) Where limi- 
tations have run since the filing of a 
bill to establish a trust in moneys 
collected by defendant’s intestate as 
plaintiff's agent, plaintiff should not 
be left remediless, although the trust 
was not established, but is entitled to 
judgment for the amount due. Mack- 
intosh v. Houghton, 136 N.E. 110, 242 
Mass. 286. 


Personal liability of trustee gener- 
ally see supra § 525. 


50. Foster v. Mitchell, 15 Ala. 571. 


pos Henderson vy. Hoke, 21 N.C. 
[a] Where plaintiff establishes 


trust attached to a particular legal 
estate in defendant, and defendant 
sets up a distinct legal title, the court 


will decide between the two legal 
titles. Henderson v. Hoke, 21 N.C 
119. 


52. Brooks v. Fowler, 9 S.E. 1089, 


82 Ga. 329; Henyan v. Trevino, (Tex. 
Civ.App.) 137 S.W. 458. 
53. Zohos v. Marefolos, 281 P. 


1114, 48 Idaho 291. 


{a] Directing foreclosure of se- 
curity and requiring bond to protect 
the purchaser against a possible in- 
nocent assignee in a suit to «stab- 
lish a trust and foreclose a mort- 
gage is not error, where the trustee 
sélling the land retained the pro- 
ceeds. Zohos v. Marefolos, 281 P. 
1114, 48 Idaho 291 [cit Cyc]. 


54. Weber v. Richardson, 147 P. 
522, 1199, 76 Or. 286. 


[a] Conveyance to defendant of 
security. A decree, adjudging that 
on payment by defendant to plaintiff 
of a specified sum, real estate shall 
be discharged from a trust, otherwise 
a lien shall exist, must provide that 
plaintiff receiving payment, shall con- 
vey to defendant an interest in other 
property conveyed to plaintiff as se- 
curity. Weber v. Richardson, 147 P. 
522, 1199, 76 Or. 286. 


55. In re Ungrich, 106 N.Y.S. 1051, 
122 App.Div. 49. 


[a] Such order should not embody 
a provision that the payment shall 
be “without prejudice to the rights 
of any of the parties in this action.” 
In’ re Ungrich, 106 Noy7S. 105i 422 
App.Div. 49. 


56. Sprague v. Moore, 99 N.W. 377, 
136 Mich. 426. 


{a] Mandatory and directory pro- 
visions in a decree for the distribu- 
tion of a trust estate, as to deduc- 
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jurisdiction to enforce such an order.®§ 
has been a wrongful investment or transfer of the 


trust fund or property, the court 


who have contributed to its impairment to contrib- 
ute to its restoration,®® or declare a lien on the prop- 
erty purchased to the extent of the trust funds so 
But even though the facts warrant relief, 
the court cannot fix the measure of relief if the 
testimony of plaintiff’s own witnesses-is so conflict- 
ing as to the terms of the trust that it cannot as- 
certain the extent of the relief to which plaintiff 
nor will it decree according to the 


used.®° 


is entitled ;*1 
wishes of the parties, if it will be 
rules of the court.°? In a suit to 


tions and allowances to be made see 
Sprague v. Moore, 99 N.W. 377, 136 
Mich. 426. 


57. Walker v. Maddox, 173 S.W. 
137, 162 Ky. 784; McCreary v. Rob- 
inson, (Civ.App.) 57 S.W. 682 [rev 
on other grounds 59 S.W. 536, 94 Tex. 
221]; McCreary v. Robinson, (Tex. 
Civ.App.) 49 S.W. 933 [rev on other 
grounds (Civ.App.) 50 S.W. 476]. 


[a] Failure to require refunding 
bond not improper.—A judgment re- 
quiring trustees under a will to make 
monthly payments to a legatee pend- 
ing an action by him for support, 
which he alleges he is entitled to 
under the will, is not erroneous for 
failing to require a refunding bond. 
McCreary v. Robinson, (Tex.Civ.App.) 
49 S.W. 933 [rev on other grounds 
(Civ.App.) 50 S.W. 476]. 


58. McCreary v. Robinson, (Civ. 
App.) 57 S.W. 682' [rev on other 
grounds 59 S.W. 536, 94 Tex. 221]. 


[a] Defendant’s right to recall ex- 
ecutions.—W here lands are devised in 
trust for certain uses, among which 
is the receipt of the rents and profits 
and the maintenance therefrom of the 
devisee’s father, and the father sues 
the devisee to enforce the trust, it is 
error, in rendering judgment retain- 
ing jurisdiction to enforce payment 
of the allowance found by the jury as 
necessary for plaintiff’s support, not 
to give defendant the right, on mo- 
tion, to recall executions by showing 
that the net revenues of the land have 
pecome insufficient to discharge the 
judgment. McCreary v. Robinson, 
(Civ.App.) 57 S.W. 682 [rev on other 
grounds 59 S.W. 536, 94 Tex. 221]. 


59. Newton v. Rebenack, 90 Mo. 
App. 650; Patteson v. Horsley, 29 
Gratt. (70 Va.) 263. 

fa] In suit against trustee and 


third person who has improperly re- 
ceived the trust fund, to compel them 
to account, the decree may be first 
against the person who has improp- 
erly received the fund, and if it can- 
not be refunded by him, then there 
may be another decree against the 
trustee, who should be regarded as 
surety of the person who has improp- 
erly received the fund. Thomas v. 
Linn, 20 S.E. 878, 40 W.Va. 122; 
Vanee v. Kirk, 1 S.E. 717, 29 W.Va. 
344, 

60. Ark.—Hall v. Webb, 233 S.W. 
821, 150 Ark. 63. 


Cal.—Harris v. Hensley, 256 P. 832, 
83 Cal.App. 283. 


Iowa.—Bogle v. Goldsworthy, 211 
N.W. 257, 202 Iowa 764; Newis v. 
Topfer, 96 N.W. 905, 121 Iowa 433. 


Mich.—Chamberlain v. Eddy, 118 
N.W. 499, 154 Mich. 593; Malone v. 
Malone, 115 N.W. 716, 151 Mich. 680. 


S.D.—Gordon v. Krovig, 227 N.W. 
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Where there 


may compel all 


contrary to the 
establish a con- 


568, 56 S.D. 134. 


[a] In enforcing resulting trust 
in land, partially purchased with 
plaintiff's money, it is within the 


sound judicial discretion of the court 
to render a decree for the money re- 
ceived and declare it a lien on the 
whole land, or to set apart a propor- 
tionate share of the land to plaintiff, 
according as the circumstances of the 
case show that right and justice be- 
tween the parties require. Crawford 
v. Jones, 63 S.W. 838, 163 Mo. 577. 


{b] Dien on stock purchased from 
trust deposit.—Where decedent per- 
mitted defendants to care for his 
money, and it was placed in a bank 
in the name of one defendant, and 
such defendant purchased corporate 
stock, which he paid for by check 
drawn on the bank where the money 
was deposited, the chancellor did not 
err in declaring a lien on the stock 
for the amount of the trust fund. 
a v. Webb, 233 S.W. 821, 150 Ark. 


[c] Where trustee’s wife, trans- 
feree of property from trustee, re- 
fused to accoynt for any securities 
transferred to her, part of which se- 
curities were purchased with trust 
funds, the court properly awarded 
judgment against her for the trust 
fund, and decreed the judgment 
should be a charge on securities re- 
ceived from her husband. Gordon v. 
Krovig, 227 N.W. 568, 56 S.D. 134. 


[d] A decree making a judgment 
a lien on a note representing the pro- 
ceeds of the sale of land which was 
bought with money belonging to 
plaintiff's mother was held proper. 
nae v. Walker, (Mo.App.) 6 S.W.(2d) 


61. Manning vy. Pippen, 11 So. 56, 
95 Ala.) 537, 


62. Rector v. Hutchison, 7 Mo. 522. 


63. Schwartz v. Gerhardt, 75 P. 
698, 44 Or. 425. 


64. Sharts v. Douglas, (Ind.App.) 
163 N.E. 109. 


65. Sharts v. Douglas, supra. 


66. U.S.—Brainard v. Buck, 22 S. 
Ct. 458, 184 U.S. 99, 46 L.Ed. 449 [aff 
16 App. D:C...595 ]. 


Cal.—Bell v. Solomons, 
142 Cal. 59. : 


Colo.—Buck v. Webb, 3 P. 211, 7 
Colo. 212. 


Conn.—Zitkov v. Gorsky, 137 A. 751, 
106 Conn. 287. 


Ill.—Stahl vy. Stahl, 77 N.E. 67, 220 
Ill. 188; Coryell v. Klehm, 41 N.E. 
864, 157 Ill. 462; Towle v. Ambs, 14 
N.E. 689, 123 Ill. 410; McVey v. Mc- 
Quality, 97 Ill. 98; Clement v. Evans, 
15 Dll. 92. 


Iowa.—Crawford v. Ginn, 35 Iowa 
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structive trust and for an accounting, it is proper 
to reserve the matter of the accounting for further 
hearing and consideration after decreeing the es- 
tablishment of the trust.°* 


Exemplary damages may be recovered in an action 
against a trustee for defrauding his cestui que trust 
out of trust property,®? and against a third party 
for participating in the wrongdoing.®® 


[§ 997] b. Conveyance 
Where the circumstances of the case fairly require 
such relief, the court may order the trustee to con- 
vey the trust property to the cestui que trust®® 
whenever the trustees can legally make such convey- 


to Cedtui Que Trust. 


543. 


Ky.—Nolan v. Howard, 
942, 221 Ky. 3% 


Md.-—Dillfelder v. Winterling, 133 
A. 825, 150 Md. 626; Oehler v. Walk- 
er, 2 Harr.&G. 323. 


Mass.—Felch v. Hooper, 119 Mass. 
52; Pingree v. Coffin, 12 Gray 288. 


N.Y.—Warner v. Warner, 191 N.Y.S. 
612, 199 App.Div. 159; Bradstreet v. 
Schuyler, 3 Barb.Ch. 608. 


N.D.—Krause v. Krause, 151 N.W. 
991, 30 N.D. 54. 


Pa.—Skarupski v. Sielinski, 158 A. 
176, 103 Pa.Super. 167; -Beatty v. 
Henry, 10 Phila. 35. 


Wyo.—Weltner v. Thurmond, 98 P. 
590, 99 PB. 1128, 17 Wyo. 268, 129 Am. 
S-Rea et 3: 


{a] Deed obtained by threats or 
influence need not be annulled by the 
court as it may put an end to the con- 
structive trust by directing or com- 
pelling the trustee to convey the 
property to the proper person. No- 
fan v. Howard, 297 S.W. 942, 221 Ky. 


[b] Interest which will entitle 
beneficiary to conveyance.—The ben- 
eficiary under a trust deed made up- 
on the equitable title of a beneficiary 
in a resulting trust is not entitled to 
a conveyance of the legal title to him- 
self, but if he becomes the ewner of 
the latter’s equity of redemption he 
becomes entitled to a conveyance of 
the legal title to the whole equitable 
estate. Coryell ‘v. Kiehm, 41 N.E. 
864, 157 Ill. 462. 


[ec] Joint conveyance to cestuis 
que trustenut.—Where a cestui que 
trust files his bill against another 
cestui que trust, and the trustee, 
praying a decree for the conveyance 
of all the land to complainant, and 
also for general relief, it is proper to 
decree a conveyance to the cestuis 
que trustent jointly, although defend- 
ants were willing that the convey- 
ance be made according to the prayer 


297 S.W. 


of the bill. Rector v. Hutchison, 7 
Mo. 522. 
{d] General warranty.—Where a 


purchaser of land in his own name at 
a judicial sale is required by decree 
to convey the land to the debtor, as 
having purchased it in trust for him, 
it is error to require the conveyance 
to be made “with covenants of gen- 
eral warranty.” Hatfield v. Allison, 
50: S.B 729,157 Wivas 874: 


fe] Order of ultimate conveyance. 
—Where trustees of a resulting trust 
repudiated the trust before they and 
the cestuis had fully paid for the 
property, a decree preserving the sta- 
tus quo, providing for completion of 
the purchase and directing a convey- 
ance to the cestuis upon perform- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ance;°? or it may order a conveyance of so much of 
the land as can be conveyed with damages for the 
rest.°S However, where the interest of the cestui 
que trust, although considerable, is impossible of 
segregation from the interest of the trustee in prop- 
erty the title to which is in the trustee, the court 
may not order a conveyance of all of the property 
from the trustee to the cestui que trust.°® The de- 
cree may be conditioned upon the ;trustee’s being 
reimbursed for proper expenses and advanees,’° and 
if the circumstances require it, upon a conveyance 
by the cestui que trust to the trustee of property 
conveyed to such cestui que trust as security,’? and 
in some eases on payment of costs.72 And in addi- 
tion to decreeing a conveyance the court may order 
the trustee to account for the rents and profits.7% 
After vesting the legal title in the cestuis que trust- 
ent the court should not retain jurisdiction for the 
purpose of administering the trust estate,’* although 
it may do so for other and further relief, such as to 
permit the cestuis que trustent to amend their bill, 
or defendant to file a cross bill, so that partition may 
be had if desired, in which case the cause will pro- 
ceed as an ordinary bill for partition and account- 
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ing.7® If the trust has been a secret one, the court 
may make the conveyance subject to the rights of 
creditors who, in ignorance of the trust, have given 
credit to the trustee on the faith of his apparent 
ownership.‘® But the court may refuse to order a 
conveyance to one who claims as cestui que trust 
under an unenforceable agreement,’’ although it 
may retain the bill in such a case to order repayment 
to such claimant of purchase money which he has 
paid to the alleged trustee under the agreement.*® 
Where the bill is in the alternative for a conveyance, 
or for compensation in damages, and the trustee has 
sold the property so that he is disabled from mak- 
ing a conveyance, the cestui que trust is entitled to 
recover the amount of the purchase money with in- 
terest, or at his election a sum equivalent to the 
present value of the land;*® but it is erroneous to 
order a conveyance of the property and also a per- 
sonal judgment for its value.®° 


[§ 998] c. Sale of Trust Property. Where the 
equities of the case so require, the court, in a suit 
to establish and enforce a trust, may order the trust 
property to be sold and the proceeds distributed to 
the persons entitled thereto,8! or may order a por- 


Srardpets w Siellnga, 16th 176, 103 Pcs ee Ga 82; Brooks v. Fowler, § Sm 1089, 
Pa.Super. 167. Gt UR Ge a di ps eek Rage gs CE lat ta ae 

[f] Person divested.—In a suit in| 69. Harris v. Hensley, 256 P. 832,|,.l!1—-Coffin v. Argo, 24 N.BH. 1068, 
evendant and vest it n'a partneranip [2 Cal-APD. 282. "ey cmaapa te a 
alleged to be composed of defendant [a] Reason for rule.—The pur- Wile GE 


and plaintiff, where it appeared that 
defenadant’s title had been conveyed 
by sheriff’s deed, the decree, if any, 
divesting title should divest it out 
of the purchaser in whom it had been 
vested by the sheriff’s deed. Dixon v. 
Dixon, 181 S.W. 84. 


{[g] Title involved in another ac- 
tion.— Where the legal title to land 
is outstanding, and under the control 
of the court in another suit, the court 
may adjudicate the rights of the par- 
ties in respect of the equitable title, 
without ordering a conveyance of the 
legal title, and, if such adjudication 
be'in favor of plaintiff, it will sup- 
port his claim in such other suit for 
an order or decree directing a convey- 
ance to him of the legal title. Ham- 
ilton v. McKinney, 43 S.E. 82, 52 W. 
Va. 317. 


{h] Appointment of trustee to 
convey.—Under a statute providing 
that when a person, seized of an es- 
tate upon a trust, express or implied, 
is out of the commonwealth, or not 
amenable to the process of the eq- 
uity courts, the court shall have the 
power to order a conveyance to carry 
into effect the objects of the trust and 
may appoint a suitable person in the 
place of the trustee to convey the 
same, a court may properly appoint 
a trustee to convey property charged 
with an implied trust in plaintiff's 
favor out of defendant who is not a 
resident and has not been served. 
Felch v. Hooper, 119 Mass. 52. 


[i] Conveyance of property al- 
ready conveyed with infirmity of in- 
fancy.—Where one who had paid the 
consideration for conveyance to _ in- 
fants of land which they agreed to 
deed to her sued to secure a deed of 
the same to her by a commissioner 
appointed by the court, such relief 
was proper although the infants had 
conveyed to her as agreed, since it 
removed any question as to infants’ 
deed being voidable. Clary v. Spain, 
89 S.E. 130, 119 Va. 58. 


67. Bradstreet v. Schuyler, 3 Barb. 


pose of the law is not punishment, in 
a proceeding to establish a trust in 
a trustee’s realty, purchased with the 
proceeds of a business, using the ben- 
eficiary’s money, the beneficiary be- 
ing only entitled to his proportionate 
share in the properties held by the 
trustee. Harris v. Hensley, 256 P. 
832, 83 Cal.App. 283. 


70. See infra § 1000. 


71. Weber v. Richardson, 147 P. 
522, 1199, 76 Or. 286. 


72. Bell v. Solomons, 75 P. 649, 142 
Cal. 59 (where plaintiff brought suit 
to enforce a resulting trust in land, 
and the proof showed. her to be en- 
titled to a conveyance only on pay- 
ment of the amount of defendant’s 
lien, which she had not tendered or 
offered to pay, she was not entitled to 
such relief, except on payment of 
costs). 


Costs generally see infra §§ 1005, 
1006. : 


73. See infra § 999. 

74. Stahl v. Stahl, 77 N.E. 67, 220 
Ill. 188. 

75. Stahl v. Stahl, supra. 
ines Buck v. Webb, 3 P. 211, 7 Colo. 


77.° Pinnock v. Clough, 16 Vt. 500, 
42 Am.D. 521. 


78. Pinnock v. Clough, supra (on 
a bill for a conveyance of land to 
one claiming as cestui que trust, on 
the ground that defendant purchased 
for claimant, although a decree for 
such conveyance be refused, yet, if 
claimant has paid part of the pur- 
chase money to defendant after the 
purchase, the repayment thereof, with 
interest, may be decreed). 


79. Peabody v. Tarbell, 
(Mass.) 226. 


80. Ingersoll v. Weld, 93 
291, 103 App.Div. 554. 


81. U.S.—Flage v. Walker, 5 S.Ct. 
697, 113 U.S. 659, 28 L.Ed. 1072. 


2 Cush. 


N.Y.S. 


Palmore, 295 S.W. 415, 220 Ky. 441. 


Mich.—Michigan State Bank v. 
Hammond, 1 Dougl. 527. 


N.Y.—Stuart v. Kissam, 2 Barb. 
493 [rev on other grounds 11 Barb. 
ae Johnstone v. O’Conner, 21 N.Y. 


Wyo.—Weltner v. Thurmond, 98 P. 
590, 99 P. 1128, 17 Wyo. 268, 129 Am. 
SeRievnss 


[a] Where property is conveyed to 
one in trust as security for himself 
and another, and the other person 
brings suit to enforce the trust, the 
trustee may be required to pay to him 
the amount intended to be secured, 
by an appointed time; and the prop- 
erty may be decreed to be sold, etce., 
if he should fail to do so. Miller v. 
Thatcher, 9 Tex. 482, 60 Am.D. 172. 


[b] Upon sale of building held in 
trust for those contributing to its 
erection to enforce a lien of the trus- 
tees for money advanced to complete 
it, the residue, after paying the lien, 
must be distributed pro rata among 
the donors, Trustees of Hiseville 
Graded Common School Dist. v. Pal- 
more, 295 S.W. 415, 220 Ky. 441. 


[ec] Continuing charge on proper- 
ty sold improper.—In a case where 
a charge upon real estate, for the 
support of a person as long as she 
might live, was created by deed and 
the grantee mortgaged the property, 
and the installments were long over- 
due, and in enforcing the charge it 
appeared that it was for the best in- 
terests of the parties that the prop- 
erty be sold, it is not proper to direct 
a Sale subject to a continuing charge, 
but a surplus from the proceeds of 
the sale should be burdened with the 


charge. Broughton v. Weller, 174 
Ill.App. 190. 
{d] Sale of property charged with 


support of plaintiff.—Where land was 
conveyed upon the trust, among oth- 
ers, to pay plaintiff seventy-five dol- 
lars a month as long as he lived, and 
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tion only of the property to be sold;8? but a sale 
should not be ordered where equitable reasons there- 
for are not shown,*® or where there are no lens on 
the property.** In ordering a sale of trust property 
under a deed of trust for its sale, the court must 
follow the provisions of the trust,8® and where such 
trust provides for the sale of the whole of such 
property, the court is not authorized to order a sale 
of a part of it.8° 


[§ 999] d. Recovery of Rents and Profits. Where 
the trust property is ordered to be transferred to 
the cestui que trust, or the trust otherwise enforced, 
the cestui que trust is also ordinarily entitled to 
recover the rents and profits which the trustee has 
received while the property was in his possession, 
and which have not been paid over;®* and this la- 
bility on the part of the trustee is not necessarily 
limited to the amount of the rents actually collected 
by him while in possession, but may also include what 
he should have received on that account by proper 
diligence, that is, the reasonable rental value of the 


the improvements on the property 
had been destroyed by fire and the 
payments discontinued, plaintiff is 
entitled to judgment against the trus- 
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etc., Co., 52 S.E. 65, 124 Ga. 165. 


Iowa.—Swearingen v. Neff, 216 N. 
W. 621, 204 Iowa 1167; 


/ 
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property.88 However, the trustee cannot be charged 
with rents beyond the amount actually received, 
where it does not appear that the trustee neglected 
to procure tenants so far as possible or failed to 
obtain all the income which the property would 
yield.*® Where plaintiff, under an agreement where- 
by he was to buy land, paying the entire considera- 
tion therefor, and thereafter to convey to defend- 
ant one-half interest upon his promise to pay for 
the same immediately, did convey to defendant who 


fraudulently intended to record the deed without pay- | 


ing for it, plaintiff is not entitled to any rents and 
profits as vendor under a decree vesting title in de- 
fendant subject to the payment of the purchase 
money.°° 


[§ 1000] e. Allowance of Expenses and Advances 
to Trustee.°! In granting relief to the cestui que 
trust as against the trustee, the court should also 
require that the trustee be reimbursed or indem- 
nified for expenses incurred or advances made by 
him in the due course of the execution of the trust,°? 


speculation, the cestui que trust may 
be given an election to take the prof- 
its, if any, of such trade or specula- 


Percival-F or- | sions Christian v. Canfield 165 Aa tee 


tee for the amount overdue and for 
a special lien against the real estate 
and a sale thereof for payment of 
the judgment. May v. Trotti, 111 S. 
HS 559) 153) Ga. 82. 


fe] Order of sale of property 
without first ascertaining value of the 
property held not erroneous, the court 
having full power to order the sale 
of the property. McClellan y. Kerby, 
76 S.W. 295, 4 Ind.Terr. 736. 


82. Johns v. Smith, 56 Miss. 727. 


[a] Intervention.—Where proper- 
ty is conveyed, in trust to secure cer- 
tain debts; and after the execution of 
the deed a creditor of the grantor ob- 
tains an execution and levies it upon 
the trust property, a purchaser at 
the execution sale is not entitled to 
become a party to a suit brought for 
the enforcement of the trust, and re- 
quire that only so much of the trust 
property shall be sold as will be suffi- 
cient to pay the trust indebtedness. 
Fleshman vy. Shepard, 30 Mo. 324. 


83. Wright v. Martin, 107 So. 818, 
214 Ala. 334; Coffin v. Argo, 24 N.H. 
1068, 134 Ill. 276; Mower v. Hanford, 
6 Minn. 535; Hooper v. Wood, 130 S. 
BE. 444, 100 W.Va. 272. 


[a] Sale of interest of heir not 
inhibited by refusal of court to order 
sale.—A decree that trust property be 
held by the trustees during an order- 
ly administration of the estate to pro- 
tect and pay bequests and annuities, 
rather than be presently sold and 
distributed, does not prevent the 
present sale of the interest of an heir 
who will receive his proper share up- 
on distribution by his trustee in vol- 
untary bankruptcy. Hooper v. Wood, 
130 S.E. 444, 100 W.Va. 272. 


84. Coffin v. Argo, 24 N.E. 1068, 
134 Ill. 276; Mower v. Hanford, 6 
Minn. 535. 


85. Reynolds v. Weston, (Cal.) 4 
Pole. 


86. Reynolds v. Weston, supra. 


87. U.S.—Wormeley v. Wormeley, 
30 F.Cas.No. 18,047, 1 Brock. 330 [aff 
8 Wheat. 421, 5 L.Ed. 651]. ; 


Cal.—Lamb v. Lamb, 153 P. 913, 171 
CEN Oslin 


Ga.—Fricker v. Americus Mfg., 


ter Con va lOaks; 
Iowa 212; 
543. 


La.—Assunto v. Coleman, 104 
SUS, doshas Dots 


Mass.—Powell v. Powell, 157 N.E. 
639, 260 Mass. 505. 


aye eer eveleee v. Hoffman, 26 Miss. 


N.Y.—Johnstone y. O’Conner, 21 N. 
Y.S. 487. 


Or.—Hill v. Cooper, 8 Or. 254. 


Pa.—Jones v. Jones, 97 A. 739, 252 
Pa. 553; Schleiden v. Schleiden, 83 
Pa.Super. 476. 


Tex.—Hall v. Hall, (Civ.App.) 198 
S.W. 636; Lucia v. Adams, 82 S.W. 
335, 36 Tex.Civ.App. 454. 


Va.—Farley v. Shippen, Wythe 254. 


[a] Pericd over which rent is re- 
coverable.—A cestui que trust is en- 
titled, on annulment of an execution 
sale to his selling and renting agent, 
to recover from the latter an agreed 
monthly rental from the date of sale 
until restoration of the property, and 
not merely until the filing of a sup- 
plemental petition praying for such 
relief. Assunto v. Coleman, 104 So. 
318, 158 La. 537. 


{b] Where defendant agreed to 
advance money to purchase land, and 
to convey it to plaintiff upon his re- 
paying the amount advanced, and the 
arrangement contemplated that plain- 
tiff, who was in possession, should 
remain so, and defendant, after ob- 
taining the title, repudiated the trust, 
and ousted plaintiff, in an action to 
recover the land defendant thereby 
became absolutely liable for the rent- 
al value of the premises. Lucia v. 
udadas, 82 S.W. 335, 36 Tex.Civ.App. 
454. 


[c] In New Jersey.—Where one 
occupying a confidential and fiduci- 
ary relation fraudulently obtains a 
transfer of valuable securities, he will 
be held accountable for their usufruct 
as well as for the corpus; or, if they 
have been disposed of, for their value 
plus interest compounded annually 
or semiannually in the court’s discre- 
tion; or, if such securities have been 
used by the wrongdoer in trade or 


106 N.W. 626, 130 
Crawford v. Ginn, 35 Iowa 


2 
no. 


108 N.J.Eq. 547. 


[ad] Where equitable owner of 
homestead dies, leaving widow and 
minor children, and his surety pays 
the purchase-money notes, obtains a 
conveyance in his own name, takes 
possession, makes improvements, and 
collects the rents, the surety is 
chargeable with all the rents as 
against her advancements and im- 
provements, but after the rents have 
paid the money advanced and expend- 
ed by her the children can recover 
half of the rents (the mother being 
barred by the statute of limitations) 
until they recover the land or until 
the widow acquires a new home, sub- 
ject to the right of the surety to com- 
pensation for renting the land and 
collecting the rents. Stubbs v. Pitts, 
104 S.W. 1110, 84 Ark. 160. 


Conveyance to cestui que trust see 
supra § 997. 


Reimbursement of trustee for ad- 
Be and expenditures see infra § 


88. Fricker v. Americus Mfg., etc., 
Co., 52 S.B. 65, 124 'Ga.165. 


’ = Jackson y. Andrews, 
72. 


90. Massey v. Alston, 91 S.E. 964, 
LSON. CH 215: 


[a] Reason for rule.—Plaintiff is 
not entitled to any accounting for 
rents and profits as vendor, which re- 
lief would follow a rescission, for the 
decree merely carries out the con- 
tract. Massey v. Alston, 91 S.B. 964, 
LSS AN OMe i ly, 


91. Allowance of expenses and ad- 
vances to purchaser from trustee see 
infra § 1001. 


$2. U.S.—Broatch v. Boysen, 236 
EF. 516, 149 C.CiA. "568: 


Ark.-—Kerby vy. Feild, 38 S.W.(2d) 
308, 183 Ark. 714; Stubbs v. Pitts, 104 
S.W. 1110, 84 Ark. 160. 


Cal.—Milloglay v. Zacharias, 165 P. 
977, 33 Cal.App. 561: 


Ill.—Feingold v. Roeschlein, 114 N. 
E. 506, 276 Ill. 79; Towle v. Ambs, 
14 N-H 689, 128° Ti McVey v. 
McQuality, 97 Ill. 93; Wagenseller v. 
Prettyman, ‘7 Ill.App. 192. 


93) Neve 
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except such as are incurred or paid through his own 
neglect or misconduct,®® or for his own exclusive 
In enforcing a resulting or constructive 
trust a trustee who has paid the purchase money 
for the cestui que trust should be allowed credit for 
interest on such advance- 
ment being allowed in some jurisdictions;°® but in 


benefit.°4 


such purchase money,?® 


Iowa.—Swearingen v. Neff, 216 N. 
W. 621, 204 Iowa 1167; Crawford v. 
Ginn, 35 Iowa 543. 


La.—Assunto vy. Coleman, 104 So. 
318, 158 La. 537. 


Mass.—Holian v. Holian, 164 N.E. 
475, 265 Mass. 563. 


W.Y.—Waters v. Hall, 218 N.Y.S 
31, 218 App.Div. 149; Warner v. War- 
ner, 191 N.Y.S. 612, 199 App.Div. 159. 


N.D.—Krause v. Krause, 151 N.W. 
991, 30 N.D. 54. 


Pa.—Hoover v. Strohm, 
per. 177. 


Tex.—Home Inv. Co. v. Strange, 195 
S.W. 849, 204 S.W. 314, 207 S.W. 307, 
109 Tex. 342; Loomis v. Satterth- 
waite, (Civ.App.) 25 S.W. 68. 


Wash.—Soderberg v. McRae, 126 P. 
538, 70 Wash. 235. 


W.Va.—Crawford v. Caplinger, 
S.E. 717, 110 W.Va. 498. 


[a] Where trustee performs val- 
uable services in preserving and se- 
curing for his own benefit trust prop- 
erty which he purchased at a mort- 
gage sale, on the purchase being de- 
creed a trust for the beneficiary, the 
trustee should be allowed a full re- 
muneration, so far as his services 
benefited the estate. Iddings v. Bru- 
en, 4 Sandf.Ch. (N.Y.) 223. 


[b] Insurance.—(1) Where an 
agent purchases, at an execution sale, 
property in his hands for sale and 
rental, without having notified his 
principal of the advertisements for 
sale, he is nevertheless entitled to the 
amounts he has expended for insur- 
ance on the property upon the annul- 
ment of the sale. Assunto v. Cole- 
man 104 Sos 318 a5s8 La s3%. 1¢2) 
But where plaintiff seeks to enforce 
a constructive trust in real estate, 
which defendant’s husband holds for 
her while acting as a broker for plain- 
tiff and which is subject to a life es- 
tate, the costs of insurance on the 
property being chargeable to the life 
tenant, defendant is not entitled to 
eredit therefor as against complain- 
ant. Rogers v. Genung, (N.J.Ch.) 76 
AS 2sde 


{c] Expenses in clearing title.— 
A party seeking to enforce a result- 
ing trust in land for which she fur- 
nished part of the consideration is 
properly decreed to take her inter- 
est subject to a proportionate share 
of the money paid by the party who 
took title in clearing the title to her 
property exchanged. Feingold v. 
Roeschlein, 114 N.E. 506, 276 Ill. 79. 


{d] Expenses of sale of realty in 
defendant’s name ratified by plaintiff 
are chargeable against the property 
and not against defendant, on the 
theory of breach of resulting trust. 
Waters v. Hall, 218 N.Y.S. 31, 218 
App.Div. 149. 


[e] Inability of trustee to con- 
vey.—Where a decree to establish a 
trust in land requires complainants, 
as a condition to conveyance, to pay 
their proportionate share of expenses 
incurred by defendant, since if the 
trustee does not have title he may 
acquire it, and if that is not done 
compensation might be awarded for 
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44 Pa.Su- 
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property.°® 


his inability to comply with the de- 
cree by reason of his previous convey- 
ance of a portion of the land, the de- 
cree is not objectionable. Broatch v. 
Boysen, 236 F. 516, 149 C.C.A. 568. 


{[f] Charging persons disclaiming 
interest improper.—Where the _ evi- 
dence showed a disclaimer by defend- 
ants of any interest in a trust in 
particular property redeemed from 
foreclosure, it is error to charge them 
with proportionate expense. Wim- 
bush v. Danford, 238 S.W. 460, 292 
Mo. 588. 


[g] Proceedings to establish ex- 
penses.—Application should be made 
to the trial court for leave to file a 
supplemental pleading to establish as 
proper expenses, to be paid as costs 
and disbursements, expenditures by 
defendant pending suit to preserve 
property decreed to be held on trust 
agreement. Anderson y. Phegley, 167 
P. 570, 85 Or. 627. 


93. Home Inv. Co. v. Strange, 195 
S.W. 849, 204 S.W. 314, 207 S.W. 307, 
109 Tex. 342; Lucia v. Adams, 82 S.W. 
335, 36 Tex.Civ.App. 454; Waterman 
v. Cochran, 12 Vt. 699. 


94. Magee v. Magee, 
233 Mass. 341. 


[a] Water rates.—Where defend- 
ant resulting trustee has been in pos- 
session adversely to plaintiff and has 
received the rents and profits of the 
property, plaintiff will not be com- 
pelled to contribute to the payment 
of the water rates. Magee v. Magee, 


123 N.E. 673, 


123 N.E. 673, 233 Mass. 341. 
95. Ark.—Kerby v. Feild, 38 S.W. 
(2d)5 308.183 GArke 71455 Stubbs vz 


Pitts, 104 S.W. 1110, 84 Ark. 160. 


Cal.—Bell v. Solomons, 75 P. 649, 
142 Cal. 59. 


Ill.—Feeney v. Runyan, 
114, 316 Ill. 246. 


N.J.—Rogers v. Genung, (Ch.) 76 A. 
233. 

Tex.—Home Inv. Co. v. Strange, 195 
S.W.- 849, 204 S.W. 314, 207 S.W. 307, 
109 Tex. 342. 


Wash.—Soderberg v. McRae, 126 P. 
538, 70 Wash. 235. 


[a] Attorney acquiring titles to 
land by breach of trust, with inten- 
tion of depriving his client thereof, 
is entitled to reimbursement for the 
actual purchase money paid. Home 
Inv. Co. v. Strange, 195 S.W. 849, 204 
S.W. 314, 207 S.W. 307, 109 Tex. 342. 


96. Stubbs v. Pitts, 104 S.W. 1110, 
84 Ark. 160; Rogers v. Genung, (N.J. 
Ch.) 76 A. 233; Hoover v. Strohm, 44 
Pa.Super. 177; Loomis v. Satter- 
thwaite, (Tex.Civ.App.) 25 S.W. 68. 


[a] Application of rule.—(1) 
Where defendant’s husband, while 
acting as plaintiff's broker, purchas- 
ed the property for defendant, com- 
plainant, in a suit to enforce a con- 
structive trust, was liable for inter- 
est on the full purchase price paid by 
defendant. Rogers v. Genung, (Ch.) 
76 A. 233 [gr motion to am remitti- 
tur 74 A. 473, 76 N.J.Eq. 306]. (2) 
Where a purchaser procured another 
to advance the purchase money and 
to take title to the property as securi- 


147 N.E. 
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other jurisdictions a constructive trustee is not al- 
lowed interest on such advancement.°?7 
also allowed the trustee for the value of improve- 
ments made on the property in good faith,®* and for 
money expended to discharge encumbrances on the 
However, it has been held that a trus- 
tee in invitum, with the duty to convey at once to 


Credit is 


ty and convey to the purchaser upon 
the repayment of his advancement, 
upon the enforcement of the trust 
interest is allowable to the trustee on 
the amount of the indebtedness and 
in addition thereto. Hoover v. 
Strohm, 44 Pa.Super. 177. 


[b] From time of offer of redemp- 
tion.— Where defendants, as plain- 
tiff’'s agents and trustees, bought in 
plaintiff’s land ata sheriff’s sale, tak- 
ing title to themselves to secure re- 
payment of their bid, but later re- 
fused to let plaintiff redeem, and sold 
to another, plaintiff could recover the 
full value of the land, less the sum 
paid by defendants, with interest to 
the time when he offered to redeem. 


Loomis v. Satterthwaite, (Tex.Civ. 
App.) 25 S.W. 68. 
97. Feeney v. Runyan, 147 N.E. 


114, 316 Ill. 246; 
100 N.E. 


98. U.S.—Case v. Kelly, 10 S.Ct. 
216, 133 U.S. 21, 33 L.Ed. 513; Worme- 
ley v. Wormeley, 30 F.Cas.No. 18,047, 
wero 330 [aff 8 Wheat. 421, 5 L.Ed. 


Ala.—Browning v. Kelly, 27 So. 391, 
124 Ala. 645 [mod 21 So. 928, 113 Ala. 
420]. 

Ark.—Stubbs_ v. 
1110, 84 Ark. 160. 


Iowa.—Booth vy. Bradford, 87 N.W. 
685, 114 fowa 562. 


Mass.—Holian v. Holian, 164 N.E. 
475, 265 Mass. 563. 


N.J.—Rogers v. Genung, 76 A. 233 
[gr motion to am remittitur 74 A. 


Rolikatis v. Lovett, 
748, 213 Mass. 545. 


Pitts, 104 S.W. 


473, 76 N.J.Eq. 306]. 

Tex.—Redeker v. Redeker, (Civ. 
App.) 292 S.W. 572. But see Pearce 
v. Dyess, 101 S.W. 549, 45 Tex.Civ. 


App. 406 (holding that a trustee, in a 
resulting trust arising from the fact 
that he employed the funds of another 
to take title in his own name, not be- 
ing in possession in good faith, is not 


entitled to the value of improve- 
ments). 
[a] Lien for amount expended.— 


Where defendant took title to land 
as security for the amount of the pur- 
chase price advanced to _ plaintiff, 
judgment awarding legal title to 
plaintiff subject to defendant's lien 
for money expended by him in im- 
proving the property is proper. Red- 


eker v. Redeker, (Tex.Civ.App.) 292 
S.W. 572. 
[b] Right of heirs of trustee.— 


Where the cestui que trust, after the 
death of one holding the legal title 
to realty, subject to a resulting trust 
for the purchase money, brings suit 
to enforce a conveyance, and the 
heirs, believing the realty to be 
theirs, free from any trust, have made 
valuable improvements, they will be 
entitled to be reimbursed by the ces- 
tui que trust for the consequent in- 
crease in the value and for the ex- 
pense of necessary repairs to pre- 
vent verre Rines v. Bachelder, 62 
Me. 95. 


99. Browning v. Kelly, 27 So. 391, 
124 Ala. 645 [mod 21 So. 928, 113 Ala. 
420]; Kearney v. Fleming, 10 N.Y.S. 
169, 56 Hun 650. 
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the beneficiary the property he has wrongfully ac- 
quired, is not entitled to be reimbursed for expen- 
ditures for the maintenance of the property.! Al- 
lowanece to the resulting or constructive trustee is 
sometimes made for taxes paid;* but where a part 
of the property is subject to a life estate and he 
voluntarily pays the taxes without charging a proper 
proportion to the life tenant, he is not entitled to a 
eredit on any part thereof.* And it is the rule in 
some jurisdictions that, where a resulting trustee 
has been in possession adversely to plaintiff and 
has received the rents and profits,* or where a con- 
structive trustee has retained property he was bound 
to convey to the beneficiary,’ he is not entitled to 
an allowance for the taxes he has paid on the prop- 
erty. 


[§ 1001] f. Relief as against Purchasers from 
Trustee. A purchaser of trust property from the 
trustee, in violation of the trust, and with notice 
of the trust, should be decreed to hold the property 
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affected with the trust,® and the purchaser may be 
decreed to reconvey to the cestui que trust on pay- 
ment of the-purchase money.“ Such a purchaser is 
liable, upon the sale being set aside, for the rents 
and profits of the property while in his possession ;* 
but should be allowed credit or reimbursement for 
sams which he has paid in good faith for taxes,° to 
remove encumbrances!® or in making permanent im- 
provements on the property,'! as well as for advane- 
es he has made to the cestui que trust,'? and with 
the necessary expenses of making sales to bona fide 
purchasers, such as agents’ commissions and cost of 
abstracts of title, of which sales plaintiffs receive 
the benefits.1? Where the trustee and the subse- 
quent purchaser are parties to a suit for the recovery 
of the trust property, the court, on recovery by the 
cestui que trust, may give a decree over against the 
trustee, in favor of the purchaser, although the 
latter has a legal remedy on the warranty in the deed 
to him." 


1. Feeney v. Runyan, 147 N.E. 114, 
316 Ill. 246. 
[a] Reason for rule.—Whatever 


obligations are incurred by the trus- 
tee while he wrongfully retains the 
property are obligations of his own 
making. Feeney v. Runyan, 147 N.E. 
114, 316 Ill. 246. 


2. La.—Assunto vy. Coleman, 
So. 318, 158 a. 537. 


Mo.—Sanipson v. Mitchell, 28 S.W. 
768, 125 Mo. 217. 


104 


Pa.—Hoover v. Strohm, 44 Pa.Su- 
pere Lic. 
Tex.—Spangler v. Spangler, (Civ. 


App.) 26 S.W.(2d) 463 [mod (Commn, 
App.) 41 S.W.(2d) 463]. 


Wis.—Hawley v. Tesch, 59 N.W. 


670, 88 Wis. 213. 


[a] Agent purchasing at execu- 
tion, sale property in his hands for 
sale aud rental, without having noti- 
fied the principal of advertisement for 
sale, is entitled, on annulment there- 
of, to amounts paid for taxes. As- 
sunto v. Coleman, 104 So. 318, 158 La. 
sie 

[b] Apportionment. — Taxes paid 
by defendant on land claimed ac- 
quired in part with plaintiffs’ land 
should be proportioned on the basis 
of interest in the land determined by 
the amount paid. Spangler v. Spang- 
ler, (Tex.Civ.App.) 26 S.W.(2d) 463 
[mod on other grounds (Commn.App.) 
41 S.W.(2d) 60]. 


3. Rogers v. Genung, (N.J.Ch.) 76 
AS 233. 


4. Magee v. Magee, 123 
233 Mass. 341. 


5. Feeney v. Runyan, 147 N.E. 114, 
316 Ill. 246. 


6.5) Pharr vy, Fink,237 S.w..728, (7382, 
Il Ark, 805 [quot Cye]*) Ward v. 
Brandt, 62 N.C, 71. ‘Compare Un Siv. 
Carter, 172 ES 1, 96 C:C.A. 587 [aft 30 
Sct. 515, 217 U.S. 286, 54 L.Ed. 769, 
19 Ann.Cas. 594] (holding that where 
a defendant, who had obtained large 
sums of money from the United 
States by fraud, invested the same in 
securities which he _ subsequently 
transferred to his codefendants, who, 
with knowledge of the source from 
which they were derived and the 
charges of fraud by the United States, 
received and concealed the same until 
compelled to surrender them to the 
court at suit of the government, such 


N.E. 673, 


codefendants are accountable for the 
value of any of the securities so re- 
ceived and not produced, and are not 
entitled to a deduction therefrom on 
account of salaries agreed to be paid 
them for their services in caring for 
the property). 


[a] Personal decree.—In a suit to 
charge lands in the hands of a fraudu- 
lent purchaser with money, he yet 
holding the land, it must be subject- 
ed, and no personal decree can be ren- 
dered against him, unless for costs, 
or, if he has sold the lands, for the 
preceeds. Harris v. Elliott, 32 S.E. 
176, 45 W.Va. 245. 


[b] Decree for support on proper- 
ty according to the terms of the trust 
see McArthur v. Gordon, 27 N.E. 1033, 
126 N.Y. 597, 12 L.R.A. 667. 


Purchasers from trustee with no- 
tice of trust generally see supra § 
910. 


7. Towle v. Ambs, 14 N.E. 689, 123 
Ill. 410; Tobin v. Helm, 4 J.J.Marsh. 
(Ky.) 288; Scarborough v. Ward, 
(Tex.Civ.App.) 220 S.W. 274 [aff 


(Commn.App.) 236 S.W. 434]. 


[a] Where parties to whom realty 
has been conveyed in violation of 
trust are parties to suit to compel 
conveyance to the cestui que trust, 
their conveyance may be declared 
void and a conveyance pursuant to the 
trust enforced. Owens v. Williams, 
41 S.E. 93, 130 N.C. 165. 


[b] Where trust property has 
been fraudulently sold by the trus- 
tee, the court may order the sale set 
aside at the suit of the cestui que trust 
und reconveyed to him, except for a 
portion which has gone to an innocent 
purchaser for value without notice. 
Towle v. Ambs, 14 N.HE. 689, 1238 I11. 
410. 


[c] Absolute right of equitable 
owner to regain title from purchaser 
from constructive trustee.—Where 
conspirators fraudulently procured a 
conveyance from plaintiffs for a small 
valuation, the court in rendering 
judgment establishing a constructive 
trust in favor of plaintiffs could not 
decree that such judgment be satis- 
fied by payment by defendant pur- 
chaser from the constructive trustee 
to plaintiffs of a certain Sum per acre, 
such conveyance being void, and 
dlaintiffs having the superior equita- 
ble substantial title from which he 
cannot be compelled to part, and the 
absolute right on refunding what has 


been paid to him to regain his title. 
Scarborough v. Ward, (Tex.Civ.App.) 
220 S.W. 274 [aff (Commn.App.) 236 
S.W. 434]. 


8. Wormeley v. Wormeley, 30 F. 
Cas.No. 18,047,:1 Brock. 330 [aff 8 
Wheat. 421, 5 L.Ed.. 651]; Leiper v. 
Hoffman, 26 Miss. 615. 


Rents and profits generally 
supra § 999. 


9. Sampson v. Mitchell, 28 S.W. 
768, 125 Mo. 217; Brinton v. Lewis- 
Littlefield Co., 118 P. 917, 66 Wash. 
40; Hawley v. Tesch, 59 N.W. 670, 
88 Wis. 213. 


Allowance to trustee for taxes see 
supra § 1000 text and note 2. 
bye Kearney v. Fleming, 10 N.Y.S. 


Allowance to trustee for sums ex- 
pended to discharge encumbrances 


see 


see supra § 1000 text and notes 99-1. © 


[a] Purchaser who takes with no- 
tice of invalid execution of trust in 
his chain of title, but who believed 
his title good, is entitled, where the 
trust is enforced against the land, to 
the amount of encumbrances which 
he has paid. Wormeley v. Wormeley, 
30 F.Cas.No. 18,047, 1 Brock. 330 [aff 
8 Wheat. 421, 5 L.Ed. 651]. 


11. Wormeley v. Wormeley, supra. 


[a] On accounting, fraudulent 
purchaser of trust property cannot be 
credited with improvements volun- 
tarily made _ thereon. Hawley v. 
Tesch, 59 N.W. 670, 88 Wis. 213. 


Allowance to trustee for improve- 
seas see supra § 1000 text and note 


12. Wormeley v. Wormeley, 30 F. 
Cas.No. 18,047, 1 Brock. 330 .[aff 8 
Wheat. 421, 5 L.EKd. 651). 


[a] Profits received counterbal- 
ancing advancements. — Where ad- 
vances made by parties who have no 
equities, Such as purchasers with no- 
tice, are counterbalanced by profits 
received, such advances will not be 
considered for allowance. Austin v. 
Dean, 40 Mich. 3886. 


Allowance to trustee for advances 
oor supra § 1000 text and notes 92-— 


13. Hawley v. Tesch, 59 N.W. 670, 
88 Wis. 213. 


14. pps v. Vawter, 3 Gratt. (44 
Va.) 518 


—a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1002] 15. Judgment or Decree—a. In General. 
The rules applicable to judgments and decrees in 
civil aetions generally*® will largely govern the judg- 
ment or decree in a suit relative: to the establishment 
and enforcement of a trust,'® such as that it should 


15. See Equity §§ 820-968; Judg- 
ments 33 C.J. p 1042 et seq. 

16. See cases infra this note; and 
infra notes 17-34 

[a] Judgment not proper ‘in 


equity.—Where a suit by a trustee in 
bankruptey against a trustee, al- 
though properly triable in equity, was 
tried at common law and the judg- 
ment was not such as equity could 
have rendered, the judgment will be 
reversed. Clark v. Spanley, 183 S.W. 
964, 122 Ark. 366. 


{[b] Form of decree requiring con- 
veyance.—In a suit to enforce a re- 
sulting trust on payment of money 
due the holders of the legal title, a de- 
cree requiring such holders to convey 
to “the heirs at law of A B” is proper, 
without requiring that the persons 
intended shall be individually named. 
Low v. Graff, 80 Ill. 360. 


[ec] Dismissal “on the merits” 
held improper.—In an action by bene- 
ficiaries under a will to recover the 
value of trust property wrongfully 
allowed to be transferred by the 
executrix, in awarding judgment to 
defendants because such beneficiaries 
‘had no right to bring the action, it is 
error for the court to dismiss the 
complaint ‘fon the merits.” Robinson 
v. Adams, 80 N.Y.S. 1098, 81 App.Div. 
20 {mod 63 N.Y.S. 816, 30 Misc. 537, 
and aff 71 N.BH. 1139, 179 N.Y. 558]. 


[d] Deficiency judgment.—Where 
a final judgment, not appealed from, 
in a suit to establish in plaintiff an 
interest in lands, determined that 
defendant had a lien on plaintiffs’ in- 
terest for a certain amount, on pay- 
ment of which they should be en- 
titled to a deed, but it contained no 
provision for a personal judgment for 
the deficiency, a judgment for a 
deficiency cannot be granted defend- 
ant after the sale of plaintiffs’ in- 
terest for less than enough to satisfy 
the lien. Fuller v. Abbe, 89 N.W. 825, 
114 Wis. 127. 


[e] Judgment binding on sureties. 
— Where a judgment is rendered 
against an executor for the amount 
due from him as trustee of testator’s 
estate, such judgment is, in the ab- 
sence of fraud or collusion, binding 
upon the sureties on his bond. Hay- 
wood v. Townsend, 38 N.Y.S. 517, 4 
App.Div. 246. 


[f{] Making preferred or general 
claim a personal judgment.—Where a 
money judgment was awarded in a 
suit against the assignor for the bene- 
fit of creditors and his assignee, based 
on the assignor’s wrongful use of 
such money, as trustee, in addition to 
making such judgment, a preferred or 
general claim against the assignment 
property, such judgment should also 
be made a personal judgment against 
the assignor, in view of the possibil- 
ity that it might not ultimately be 
satisfied out of the assignment prop- 
erty. Glasgow v. Nicholls, 236 P. 564, 
134 Wash. 668. 


{g] Decree construed.— (1) Pro- 
visions of a decree in a suit to con- 
strue and enforce a trust, reciting 
that land was subject to an encum- 
brance, constitute but a part of the 
description of the land, and do not 
constitute a direction to the trustee to 
sell subject to the encumbrance. 
Farmers’ Exch. Bank yv. Thompson, 
974 S.W. 745, 309 Mo. 669. (2) A 
decree holding that a conveyance was 
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in trust for certain payments is not 
an adjudication of a claim of a result- 
ing trust in the residue. Walrath v. 
Roberts, 12 F.(2d) 443. (8) Decree 
distributing residuary estate to trus- 
tee named in will for certain purpos- 
es until a specified time for final dis- 
tribution construed. Keating v. 
SHG UMN eM eee EON, ate Orie SEAS RAN O28) 
Construction of decrees generally see 
Equity §§ 862, 863. 


[h] Consent decree not recogniz- 
ing trust.—Where a secret trust was 
claimed to be attached to a devise of 
property to a bankrupt’s wife for the 
bankrupt, which property she _ sub- 
sequently conveyed to him after bank- 
ruptcy, a consent decree, without a 
trial on proofs, against the wife on 
her suit to set aside her conveyance 
to him on the ground of undue ad- 
vantage, the decree adjusting her 
claim by giving her a lump sum under 
the compromise of the parties, does 
not recognize the secret trust so as 
to allow the husband’s creditors to 
reach the property received by the 
wife under the decree. The decree 
merely recognized the compromise be- 
tween the parties, leaving the title to 
the property where it stood as a mat- 
ter of convenience, rather than ad- 
judicating the matter against the 
wife. Chapman v. Whitsett, 236 F. 
8735 1b 0hC.CzAy 135. 


ee Ark.—Pond v. Obaugh, 16 Ark. 


Cal.—Schultz v. McLean, 25 P. 427; 
Calkins v. Calkins, 218 P. 611, 63 Cal. 
App. 292. 


Iowa.—Eureka Dist. Tp. v, Farm- 
ers’ Bank, 55 N.W. 342, 88 Iowa 194. 


Ky.—Runyon’s Adm’x v. Runyon, 
35 S.W.(2d) 894, 237 Ky. 541. 


Minn.—Ramsden v. O’Keefe, 9 
Minn. 74. 


N.J.—Powell v. Yearance, 67 A. 892, 
30 INS. Do. tLe 


N.Y.—Devine v. Kurtz,-173 N.Y.S: 
780, 185 App.Div. 679. 


Tex.—Cotton v. Coit, 31 S.W. 1061, 
88 Tex. 414. 


Va.—Fleenor v. Hensley, 938 S.E. 
582, 121 Va. 367; Cocke v. Minor, 25 
Gratt. (66 Va.) 246. 


[a] Judgment should conform to 
true determination of issue.—Where 
testimony iS one way on the ultimate 
fact as to a trust’s existence, courts 
should go as far as possible under 
the pleadings to make the judgment 
conform to the true determination of 
the issue. Tillotson v. Findley, 262 P. 
438, 87 Cal.App. 654. 


[b] Where case is submitted on 
special issue only, the court may, in 
entering judgment, determine other 
material issues arising from the tes- 
timony. McCreary v. Robinson, (Civ. 
App.) 5% S.W. 682 [rev 59 S.W. 536, 
94 Tex. 221]. 


[ce] Judgment in personam cannot 
be rendered on a bill which is framed 
for equitable relief, and seeks to pur- 
sue a trust fund by implication into 
land, and to charge the land with pay- 
ment of plaintiff’s claim. Holladay v. 
Menifee, 30 Mo.App. 207. 


[d] Where deed of trust directs 


income of fund to be paid to cestui |. 


que trust for her sole and separate 
use, a decree that the trustee pay it to 
her for the support of herself and 
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be in conformity with, and supported by, the plead- 
ings and proof,’* and the verdict or finding’s,** and 
should not deal with a conjectural case. 
more, a decree should not adjudicate the rights of 
persons not parties to the suit;?° however, a decree 


Further- 


family is erroneous. Graham  v. 
Austin, 2 Gratt. (43 Va.) 273. 


[e] Provisional decree without 
proof of allegations improper.—After 
issues made on a bill by a testamen- 
tary beneficiary for larger allowances 
out of corpus for maintenance by fil- 
ing of an answer thereto, the court 
cannot enter a provisional decree for 
payment of money to plaintiff out of 
the corpus of the fund, as allowed by 
the will, without proof of the allega- 
tions of the bill, on the theory of ap- 


| parent ultimate right to relief and 


power to consider such allowance in 
the entry of a final decree for plain- 
tiff, by way of adjustment. Snider v. 
Robinson, 102 S.E. 482, 85 W.Va. 673. 


18 MacDermot v. Hayes, 170 P. 
616, 175 Cal, 95; Schultz v. McLean, 
(Cal.) 25 P. 427; Haxton v. McClaren, 
31 N.E. 48, 132 Ind. 235; Brie County 
Pomona Grange No. 4 v. Wales, 101 
A 993, 208) Paw 248. 


[a] Where there is no finding that 
a constructive trustee kept the trust 
money separate so that it could be 
identified and delivered back to the 
cestui que trust, a decree directing 
such constructive trustee to deliver 
back such money as a fund retained 
is improper and should be modified to 
provide that the cestui que trust 
plaintiff have judgment against de- 
fendant for the amount named. De- 
vine v. Kurtz, 173 N.Y.S. 780, 185 App. 
Diyii67 9. 


[b] Finding implied from judg- 
ment.—In a beneficiary’s action 
against the trustee for an increase in 
allowance under a will directing the 
trustee to furnish the beneficiary “a 
comfortable maintenance and sup- 
port,’’ a judgment directing the trus- 
tee to increase her allowance implies 
a finding that the former provision 
made for the beneficiary by the trus- 
tee was so inadequate as to show bad 
faith or its equivalent. Elward v. 
Elward, 232 P. 240, 117 Kan. 458. 


19. McCreary v. Robinson, (Civ. 
App.) 57 S.W. 682 [rev on other 
grounds 59 S.W. 536, 94 Tex. 221]. 


20. Dillard v. Wheelock, 110 So. 
278, 215 Ala. 195; Reeves v. Shook, 
(Tex. Civ.App.) 225 S.W. 429. 


[a] Siability of constructive trus- 
tee not a party.—Where, through mis- 
representations, plaintiffs were in- 
duced to convey land, and mineral 
rights obtained in exchange for the 
lands were conveyed to the wife of 
one of the parties, the wife’s rights 
are not affected by the misrepresenta- 
tions, unless she had notice, and her 
liability as a constructive trustee can- 
not be fixed in an action against her 
husband and _ collaborator in his 
fraud, but must be fixed in an action 
to which she is a party. Reeves vy. 
Shook, (Tex.Civ.App.) 225 S.W. 429. 


[b] Casting cloud on title of one 
not a party.—A decree declaring a 
constructive trust, in all land pur- 
chased by an agent, in favor of com- 
plainant with whom he was to share 
commissions, is erroneous where it 
cast a cloud on the lands of one not 
Bepakty. Tos them Suits The decree 
should have been limited to the re- 
maining lands. Dillard v. Wheelock, 
110) So.'278, 215 Ala. 195. 


Confining decree to rights of par- 


ties to suit generally see Equity § 
847 text and note 6 
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conditionally dismissing the bill upon the payment 
of money to a person therein given leave to inter- 
vene as a party plaintiff is not improper.?! The va- 
hdity of a judgment or decree is not impaired by 
mere surplusage therein,?? and ordinarily it cannot 
be collaterally attacked;?* but it may be revoked 
on the appleation of the trustee, if it was made 
inadvertently to the prejudice of the trustee and oth- 
ers,”* and, if jurisdiction of the trust has been re- 
tained, it may be modified to comport with altered 
cireumstanees.*® A decree ordering the trustee to 
do certain acts should fix a time for their perform- 
ance.?® In the absence of statute a decree requir- 
ing a conveyance of the trust property does not op- 
erate as a transfer of the legal title until there is a 
delivery of a deed in execution of the decree;** but 
the decree should not require a deed with full coy- 
enants of warranty, but only a deed of release with 
covenants against acts done or suffered by the trus- 
tee.28 It is error to give a joint judgment against 
two defendants as trustees, in an action to follow 
a fund and impress a trust thereon, where all of 
the money was received by one of them.*® Where 
plaintiff has the right to sue either or both con- 
structive trustees, and sues both, one of them cannot 
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complain that a decree was not taken against the 
other for his benefit.*° 


Estoppel to object to judgment. Persons who 
have, with notice, participated in a trustee’s breach 
of trust are estopped to assert, against a judgment 
requiring them to account to the beneficiaries, that 
it authorizes payment to the latter before the time 
provided by the trust deed for distribution.** 


Security.2? Where the circumstances so require, 
a court ordering a conveyance of trust property to 
plaintiff may order plaintiff to execute a bond to 
protect the interests of defendant;** but where the 
decree establishes a constructive trust and requires 
a transfer of the trust properties to plaintiff upon 
his giving bond to protect other interests therein, 
the trust comes into existence regardless of the fail- 
ure of plaintiff to give bond.?4 


[§ 1003] b. Enforcement. The rules regulating 
the enforcement of judgments and decrees in civil 
actions generally*®® are applicable to the enforcement 
of judgments and decrees in actions to establish and 
enforce a trust.2® Thus the court may enforce its 
decision by process against the person*’ or by exe- 


21. Miron v. Percheck, 124 A. 127, 
279 Pa. 456. 


[a] Wiustration.—In a bill against 
D and her mother, S, to establish a 
resulting trust in land conveyed to 
D, where the trial court found that 
plaintiff merely acted as agent for S, 
and that the money required to pur- 
chase the property was furnished by 
S, who obtained the same from H un- 
der a promise, in writing, either to 
repay the money or secure its pay- 
ment to H, a decree dismissing the 
bill on condition that defendants pay 
or secure the payment of the purchase 
money to H is proper and within 
equity jurisdiction, notwithstanding 
H was not a party to the bill, for 
equity having acquired jurisdiction 
may decide all questions incidental 
thereto. Miron v. Percheck, 124 A. 
127, 279 Pa. 456. 


Dismissal and nonsuit generally see 
supra § 993. 


22. Curtin v. Krohn, 87 P. 2438, 4 
GalvApps - 13a: 


23. Randall v. Jaques, 20 F.Cas. 
No. 11,553; Quesenberry v. Barbour, 
31 Gratt. (72 Va.) 491. 


[a] Where persons in interest not 
made parties.—The validity of a de- 
cree in a suit brought to enforce a 
trust by the substitution of a trustee 
in the place of one deceased, made by 
the court in the county where the 
land lay, although the persons in in- 
terest were not made parties, cannot 
be eollaterally questioned in another 
tribunal. Randall vy. Jaques, 20 F. 
Cas: No.7 11,553. 


[b] In proceedings for sale of 
land held in trust for wife and her 
children, the fact that the children 
are coplaintiffs with the wife, instead 
of defendants, does not render the 
sale subject to collateral attack. 
Quesenberry v. Barbour, 31 Gratt. (72 
Weiy Zale 

Collateral attack on judgment or 
decree generally see Equity § 864; 
Judgments § 815 et seq. 


24. Seipe’s Estate, 20 Phila. (Pa.) 
158. 
25. McCreary v. Robinson, (Civ. 


App.) 57 S.W. 682 [rev on other 
grounds 59 S.W. 536, 94 Tex. 221]. 


26. Hebron v. Kelly, 23 So. 641, 
25 So. 877, 77 Miss. 48; Tiffany v. 
Clark, 58 N.Y. 632 mem [mod and aff 
1 Thomps.&C. 9 addenda]; Weber v. 
Richardson, 147 P. 522, 1199, 76 Or. 
286; Krzysko v. Gaudynski, 242 N.W. 
186, 207 Wis. 608. 


[a] Time of payment. — A judg- 
ment enforcing a constructive trust 
against a real estate agent who 
fraudulently purchased with his own 
funds property he was employed to 
purchase for his principals should fix 
the time for payment, on default of 


which title will be quieted in the 
agent. Krzysko v. Gaudynski, 242 N. 
W. 186, 207 Wis. 608. 


27. Murphy vi Hoperoft, 75 P.-567, 
142 Cal. 43. 


[a] Decree ordering conveyances 
of separate parcels of land, upon the 
payment of liens thereon, should or- 
der a conveyance for each separate 
parcel, upon payment, respectively, of 
the distinct amount fund due on each 
separate parcel. Smith v. Goethe, 82 
P. 384, 147 Cal. 725. 


28. Kirten v. Spears, 44 Ark. 166; 
Hatfield v. Allison, 50 S.E. 729, 57 W. 
Va. 374. 


29. Glander v. Glander, 166 N.W. 
446, 167 Wis. 12. 


30. Central Illinois Public Service 
Co. v. Schell, 238 Ill.App. 560. 


[a] Where owner leased trucks to 
plaintiff and agreed to give plaintiff's 
Superintendent one half the profits, 
plaintiff could sue the owner or super- 
intendent or either, and defendant 
cannot complain that a decree was not 
taken against the superintendent for 
his benefit where both were sued. 
Central Illinois Public Service Co. 
v. Schell, 238 Ill.App. 560. 


31. Neal v. Bleckley, 29 S.E. 249, 
Dy SG. 5.06: 


32. Security for costs see infra § 
1005. 


83. Bransom vy. Bransom, 144 S.E. 
613, 151 Va. 608. 


[a] Protection held adequate.—A 


requirement in a decree that a father 
execute a bond in favor of his son 
signing a note secured by mortgage 
on property which he was required to 
convey to the father adequately pro- 
tected the son. Bransom vy. Bransom, 
144 S.E. 613, 151 Va. 603. 


34. Pierce v. Smith, 234 N.W. 162, 
253 Mich. 45. 

35. See Equity §§ 865-870; 
ments §§ 1139-1153. 


_ 86. See cases infra this note; and 
infra notes 37-39. 


. [a] Conflicting judgments. — A 
judgment requiring defendant to de- 
liver securities held by him as trus- 
tee to plaintiff is not excusable be- 
cause pending the action he delivered 
the securities to a trust company, 
pursuant to a judgment against him 
in another county, where he did not 
seek to protect himself by having such 
trust company made a party to plain- 
tiff's action, or to have plaintiff made 
a party to the action in which he was 
ordered to deliver the securities to 
the trust company. Barnard vy. Star- 
key, 29 N.Y«S. 865, 79 Hun 413. 


[b] Defendant’s lien for another 
judgment rendered pending litigation. 
—If, pending litigation by a husband 
against his wife to establish a result- 
ing trust in land alleged to have been 
paid for by the husband, the legal 
title to which is in the wife, the wife 
is divorced and secures a judgment 
for alimony, the trust estate estab- 
lished should be impressed with a lien 
to satisfy the judgment, unless other 
equitable considerations intervene to 
defeat such _ relief. Woodward v. 
Woodward, 131 N.W. 188, 89 Neb. 142. 


37. See cases infra this note. 


[a] Attachment against trustee’s 
person.—(1) A court of equity has 
the power, under the act of 1842, to 
enforce a decree for the payment of 
money by a trustee by process of at- 
tachment against his person. Chew’s 
Appeal, 44 Pa. 247. (2) Where a 
trustee confesses in his answer to an 
order to pay over the balance in his 
hands that he is guilty of wrongdoing 
by using the trust in his own busi- 
ness, resulting in the loss of the es- 
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Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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eution,®® and a writ of assistance is available to en- 
force decrees adjudging right of possession or ti- 


tle.?® 
[§ 1004] 16. Appeal and Error. 


cable to questions of appeal and error generally*°® 
govern such matters in a suit relative to the estab- 
lishment and enforcement of a trust.*! 
appellate court, where the evidence is conflicting, will 
not disturb the judgment or decree of the trial 
eourt,*? or its findings;*® nor will it consider objec- 
tions not raised at the proper time,** and the judg- 
ment or decree will not be set aside or reversed for 
harmless error,*® as in the admission or exclusion of 
When an appeal operates as a super- 


evidence.*® 


tate in his hands, the court has no 
discretion but to turn him over to im- 
prisonment and to the criminal courts 
for protection. Croop v. Freas, 8 Pa. 
Co. 107. (3) An attachment will not 
be issued to enforce the award of an 
auditor where no decree appears of 
record other than the confirmation of 
the auditor’s report. Johnson’s Est., 
11 Pa.Co. 666. 


388. Hamer v. Cook, 24 S.W. 180, 
118 Mo. 476; Harris v. Elliott, 57 N.E. 
ae 163: UNS Yn 52695 631.NaY-Civ. Proc: 


[a] Final judgment directing 
trustee to pay trust funds in his 
hands to a beneficiary is enforceable 
by execution, under Code Civ. Proc. 
§ 1240, providing that a final judg- 
ment directing payments of money 
may be enforced by execution, and 
cannot be enforced by proceedings for 
a civil contempt under § 14 subd 1 or 
38. Harris v. Elliott,.57 N.E. 406, 163 
N.Y. 269, 31 N.Y.Civ.Proc. 42. 


{b] Order of sale in an equitable 
proceeding to construe a will to de- 
clare a trust, to convert real estate 
of deceased into money, gave to the 
sheriff authority to sell until all the 
lands were sold, and an execution 
could issue by virtue of Rev. St. 
(1855) p 904 § 12, within five years 
after the entry of the judgment, anda 
renewal order was unnecessary. 
Hamer v. Cook, 24 S.W. 180, 118 Mo. 
476. 


39. Brendle vy. Herren, 4 S.E. 629, 
93 N.C. 539. 


[a] Writ of assistance.—Where 
plaintiff has been adjudged trustee 
and entitled to the possession of cer- 
tain realty, on payment of a certain 
sum, and he deposits the amount in 
the clerk’s office and demands the 
execution by defendant of a deed ten- 
dered, and a writ of assistance to put 
him in possession, and defendant de- 
posits with the clerk a Sufficient deed, 
properly executed, the writ of as- 
sistance is properly denied, as the 
deed offered by defendant is sufficient. 
Brendle v. Herren, 4 S.E. 629, 98 N. 
C5395 


40. See Appeal and Error 
256 et seq. 


41. See cases infra this note; 
infra notes 42-47. 


[a] Interlocutory!judgment estab- 
lishing a trust and directing an ac- 
counting is not appealable. Duff v. 
Miutin (Oe cones Caleolse fat, 238. 
874, 25 P. 265, 87 Cal. 104]. 


[b] Defendants appealing cannot 
raise question for codefendant who 
does not appeal, in the absence of col- 
lusion between defendant not appeal- 
ing and plaintiffs. Schink v. Haynie, 
2 Tenn.Ch.A. 571. 


[c] Matters not in record not con- 
sidered on appeal.—In an action by 


3 C.J. p 


and 
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The rules appli- 


Thus the | trust.>° 


hands.°# 


the executor of an estate to recover 
from the trustee of another estate 
moneys stolen from the former to en- 
rich the latter, defendant’s conten- 
tion that a judgment against the 
trust estate will require the remain- 
dermen to suffer to a greater extent 
than the beneficiary of the trust es- 
tate to whom the stolen money was 
distributed cannot be _ considered, 
where the terms of the will creating 
the estate are not in the record, and 
facts in support of such contention 
do not clearly appear, and it does not 
appear that the assets of the estate 
were more than adequate to pay the 
cestui que trust in full, notwithstand- 
ing the deficit. Whiting v. Hudson 


Trust Co., 138 N.E. 33, 234 N.Y. 394, 
25 VACL. Re 147.0, 
{[d] Further orders after appeal.— 


Where, subsequent to an appeal tak- 
en in proceedings relating. to a trust 
created by will, a new petition is filed, 
and money belonging to the trust 
fund is paid into court, and no appeal 
bond is given, the appeal does not af- 
fect the power of the court to make 
further orders for the protection of 
the trust. Chappell v. Clarke, 50 A. 
527, 94 Md. 178. 


42. Bowker v. Laumeister, 20 Can. 
SiGy liios Weve spies Wert Ln sSos 


43. See cases infra this note. 


[a] Findings not disturbed on ap- 
peal.—(1) In an action to establish 
a trust in land in plaintiff's favor, on 
the ground that it was purchased 
with her property by defendant, who 
took title in his own name, a finding 
of the lower court that no trust re- 
sulted, made on conflicting evidence 
as to whether plaintiff or defendant 
furnished the purchase money, will 
not be disturbed on appeal. Butler 
v. Shumaker, 32 261050 4 UATIZs 16. 
(2) If evidence satisfies the chan- 
eellor’s conscience of the existence 
of a trust, a finding will not be dis- 
turbed unless clearly against the evi- 
dence. McQuay v. McQuay, 263 P. 
683, 81 Mont. 311. 


44. See cases infra this note. 


[a] Objections not raised at trial. 
—(1) Objections not raised in the 
lower court relative to the trust can- 
not be first raised on appeal. Poole 
Vv. MeGahan, 24 N.E. 723, (124 Ind. 
583; Moses v. Hatch, 47 N.Y.S. 554, 
21 App.Div. 468 [aff 57 N.B. 1118, 163 
N.Y. 554]. (2) Where, in an action 
to enforce a trust, no objection is 
made on the ground of a want of con- 
sideration, it is too late to object 
after verdict. Arms v. Ashley, 4 Pick. 
(Mass.) 71. 


45.) Smith tv. Davis, 275P. "26, 90 
Cal. 25, 25 Am.S.R. 92; Sprague v. 
Moore, 99 N.W. 377, 136 Mich. 426. 


46. Plass vo Plass, 54°P. 372) 122 
Cal. 3: 
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sedeas, a judgment enforcing the trust is not final 
until the appeal is decided.** 


[§ 1005] 17. Costs*8—a. In General. 
governing costs in civil actions generally*® will ordi- 
narily control the question of costs in a suit rela- 
tive to the establishment and enforcement of a 
The taxing of costs in such a suit is a mat- 
ter resting largely in the discretion of the court,?? 
and it may order the parties to pay the costs in 
equal portions;°* but if the court does not think fit 
to make any order as to costs, the trustee is not 
entitled to retain them out of the trust estate in his 
A cestui que trust successfully suing to 
establish or enforce a trust is generally entitled to 


The rules 


47. Ward v. Matthews, 22 P. 187, 
80 Cal. 343. 


48. Costs: 


And expenses of litigation generally 
see supra §§ 586-590. 


In suits by third person against trus- 
tee see supra § 777. 


Of payment into and out of court see 
supra §§ 929-936. 


495 “See Costsel5uC.di pa lsete sed, 


50. See cases infra this note; and 
infra notes 51-64. 


[aj Photographs taxable in previ- 
ous action.—The cost of photographs 
incurred in one action, which, al- 
though not taxed, was properly tax- 
able therein, could not be taxed as 
cost of another action between the 
same parties, although the photo- 
graphs were used in the other action. 
epee v. Lantz, 280 P. 531, 208 Cal. 
134. 


[b] Leave to apply for costs sub- 
sequent to hearing see Kendall v. 
Marsters, 2 De G.F.&J. 200, 63 Eng. 
Ch. 155, 45 Reprint 598. 


[c] Security for costs. (1) 
Where the contingency of loss on the 
part of the trusté€e seems quite re- 
mote, the court in its discretion 
should not require the giving of se- 
curity for costs. Crossett v. Dean, 
124 N.Y-S. 916, 69 Misc. 69. (2) Un- 
der a statute authorizing the court in 
its discretion to require security for 
costs, in actions against trustees, the 
court should not require security for 
costs where an action is brought in 
good faith by infants suing by guard- 
ian ad litem duly appointed against 
a trustee, since the law requires that 
the guardian must be a responsible 
and competent person, and since the 
presumption is that he is such per- 
son as long as the order appointing 
him is in “force. Crossett v. Dean, 
124 N.Y.S. 916, 69 Misc. 69. 


{d] eee order.—Under Code Civ. 
Proc, § 2550, an order denying an ap- 
plication by the testamentary guard- 
ians of an infant to compel the testa- 
mentary trustees to apply the entire 
income of the trust to the support of 
the infant is a “final order,” in a 
special proceeding in a_ surrogate’s 
court, so that the trustees may be al- 
lowed their costs. Matter of Mc- 
Cormick, 57 N.Y.S. 548, 40 App.Div. 
78 [ath 49 NuY.S: 1129, 22 Mises 309) 2 
Gibbons 350, and aff 57 N.E. 1116, 163 
NENG HLL 


51. Austin v. Dean, 40 Mich. 386; 
Crossett v. Dean, 124 N.Y.S. 916, 69 
Mise. 69; Darby v. Gilligan, 16 S.E. 
507, 37 W.Va. 59. 


52. Edwards v. Edwards, 
69. 


30m Ba. 


53. In re Hodgkinson vy. Hodgkin. 
son, [1895] 2 Ch. 190. 
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his costs®* and counsel fees,®® provided the insti- 
tution of the suit was necessary or proper;°*® how- 
ever, where his bill is dismissed, costs will not be 
Ordinarily, too, the trustee, whether 
plaintiff or defendant, if he has acted in good faith 
is entitled to his costs,°* either 
out of the trust estate,°® or from the cestui que trust 
personally, if he be found to be in fault;°° but he 
is not.entitled to his costs in a suit which has been 
occasioned by his own fault or misconduct,®! al- 


allowed him.®7 


and without fault, 


54. Feld v. Kantrowitz, 140 A. 426, 
102 N.J.Eq. 307; Frey v. Frey, 17 N. 
J.Kq: 71; Royalv. Royal;.47 BP: 828, 
48 P. 695, 30 Or. 448; Waddell v. 
Waddell, 104 P. 748, 36 Utah 435; 
Truelsch v. Northwestern Mut. Life 
Ins. Co., 202 N.W. 352, 186 Wis. 239, 
38 A.L.R. 914. 


[a] In New York a judgment re- 
moving a trustee for cause and order- 
ing him to pay over to the new trus- 
tee the trust funds involved should 
not allow the successful plaintiffs or 


their attorneys more than statutory, 


costs. The payment for services for 
the benefit of the fund must be ob- 
tained by proceedings instituted for 
that purpose, or by agreement with 
the trustee; in the latter case the al- 
lowance is subject to review in the 
matter of the administration of the 
trust. Walton. y...Collins, 57 N.Y.S. 
244, 38 App.Div. 439 [mod on reh 56 
N.Y.S. 1045, and aff 60 N.E. 1121, 167 
INES ano Sills 


Costs on removal of trustee gen- 
rad see supra § 


5s Meld vs Kantrowitz, 140 A. 426, 
103 N.J.Eq. 30 


5S. See case infra this note. 


[a] CGestui que trust will have to 
pay his own costs, if he institutes 
proceedings against his trustee for a 
sum due, unless every feasible means 
have been adopted by him to obtain 
payment without suit. Aylmer vy. 
Winterbottom, 4 Jur.N.S. 19. 


57. Judson vy. First Trust & Sav. 
Bank of Springfield, 238 LIll.App. 531; 
Larkin v. Wikoff, 81 A. 365 [rev 79 A. 
365, 75 N.J.Eq. 462]. 


[a] On dismissal of bill to enjoin 
trustees from selling property in dis- 
regard of the terms of the trust deed 
under which they held it, no question 
as to construction of the deed being 
involved, but the only question being 
whether the trustees were about to 
exceed the power given them, and the 
court holding that, where power is 
given to trustees to do a particular 
thing, they being constituted the 
judges and fully authorized to decide 
the matter, the court has no jurisdic- 
tion to command them as to the ex- 
ercise of that power, provided their 
conduct be bona fide in all respects, 
costs and counsel fees may not be al- 
lowed complainants, nor costs to the 
attorney-general, who, as representa- 
tive of the public, was joined as de- 
fendant, instead of as complainant, 
Larkin v. Wikoff, 81 A. 365 [rev 79 A. 
865, 75 N.J.Ea. 462]. 


5S. New York City Third Nat. 
Bank v. Cary, 39 N.J.Eq. 25; Darby 
v. Gilligan, 16 S.B. 507, 37 W.Va. 59; 
Rose v. Sharrock, 1 New Rep. 419; 
Tyrrell v. Tyrrell, 43 Ont.L. 272. See 
also Legg v. Mackrell, 2 De G.F.&J. 
551, 68 Eng.Ch. 430, 45 Reprint 735 
[rev 1 Giffard 165, 65 Reprint 870] 
(holding that, where the executrix of 
a trustee declines to act as trustee 
and to receive and pay the dividends 
of stock left standing in the name of 
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tives. °? 
tee’s 


demanded 


the trustee, and the cestui que trust 
sues for a new trustee and a transfer 
of the fund and payment of the 
dividends, the executrix is entitled to 
her costs). 


59. See infra § 1006. 

60. Darby v. Gilligan, 16 S.E. 507, 
37 W.Va. 59. 

61. Mass.—Urann v. Coates, 117 
Mass. 41. 


N.Y.—Bailey v. Buffalo Loan, Trust 
& Safe Deposit Co., 108 N.E. 561, 214 
N.Y. 689; Walton v. Collins, 56 N.Y.S. 
1045, 38 App Dive 439 [aff 60 N.B. 1121, 
LGis ING. uSosil. 


Tex.—Nagle v. Von Osan ber 119 
S..W. 706, 55 Tex,Civ.App. 364. 


Eng.—Campbell v. Home, 1 Y.&Coll. 
664, 20 Eng.Ch. 664, 62 Reprint 1062; 
Carter v. Carter, 3 Kay & J. 617, 69 
Reprint 1256; Cockroft v. Sutcliffe, 
2 Jur.N.S. 323; Howard v. Rhodes, 1 
Keen 581, 15 Eng.Ch. 581, 48 Reprint 
431; Knight v. Martin, 1 Russ.&M. 70, 
5 Eng.Ch. 70, 39 Reprint 27, Taml. 237, 
12 Hng.Ch. 237, 48 Reprint 965. 


Ont.—English v. English, 15 Grant 
Ch. 330. See also Wiard vy. Gable, 
8 Grant Ch. 458 (holding that a trus- 
tee will sometimes be entitled to his 
costs in a suit for administration, not- 
withstanding he may have committed 
a breach of trust, if no loss is sus- 
tained by the estate by reason of Such 
breach). 


[e)] Where beneficiary has justifia- 
bly sued for administration of the 
funds, and is entitled to partition of 
real estate, a share of which she is 
entitled to free from the trust, al- 
though not entitled to a removal of 
the trustees, for which she prays, 
defendants are not entitled to costs or 
attorney’s fees. Nagle v. Von Rosen- 


berg, 119 S.W. 706, 55 Tex.Civ.App. 
354. 
[b] Defense must be reasonable 


and proper.—A trustee defendant re- 
sisting the cestui que trust’s claim, 
and failing in his defense, will not 
be permitted to charge against the 
trust fund money expended in at- 
torney’s fees, unless it appears that 
such defense was reasonable and 
proper. Darby v. Gilligan, 16 S.E. 
507, 37 W.Va. 59. 


[c] Adverse claim by trustee.— 
In suit to recover from an adminis- 
trator shares of corporate stock which 
complainant claimed were held in 
trust for her, where the administra- 
tor made claim to the stock adverse to 
complainant’s interest, the adminis- 
trator is not entitled to counsel fees 
from the fund after complainant re- 
covers the stock. Knagenhjelm v. 
Rhode Island Hospital Trust Co., 114 
AS 05) 40) Exelon ODO. 


[ad] Trustees refusing to recognize 
appointment made by their cestui que 
trust, a tenant for life, in favor of 
his two sons, on the ground that such 
appointment is fraudulent from some 
supposed benefit resulting to the ap- 
pointor, will not be allowed their 


i ine 
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though they may be allowed where he acted mistak- 
enly through ignorance rather than improper mo- 
Where such a suit is caused by the trus- 
fault, and the cestui que trust succeeds, the 
trustee as a general rule must pay the costs there- 
of ;°8 but on the other hand he should not be charg- 
ed with such costs if he has acted in good faith in 
executing the trust and in regard to the matter of 
the suit, although plaintiff is entitled to the relief 


costs of a suit to compel a conveyance 
of the legal estate where all taint of 
fraud is distinctly disproved by the 
evidence, and the trustees have con- 
tented themselves with taking coun- 
sel’s opinion without taking any steps 
to inform themselves as to the cir- 
cumstances. Cockroft v. Sutcliffe, 2 
Jur.N.S. 323. 


62. Knight v. Martin, 1 Russ.&M. 
70, 5 Eng.Ch. 70, 39 Reprint 27, Taml. 
237, 5 Eng.Ch. 70, 39 Reprint 27. 


63. JIowa.—Booth v. Bradford, 87 
N.W. 685, 114 Iowa 562. 


N.J.—Frey v. Frey, 
Warbass v. Armstrong, 
263. 


N.Y.—In re McCarter, 94 N.Y. 558. 


Or.—Royal v. Royal, 47 P. 828, 30 
Or. 448. 


Pa.—Beatty v. Henry, 10 Phila. 35. 


Tex.—Zeno v. Adoue, 117 S.W. 1039, 
54 Tex.Civ.App. 36. 


Utah.—Waddell v. Ree 
743, 36 Utah 435. 


a ee v. Cochran, 12 Vt. 


Eng.—Cook v. Addison, L.R. 7 Eq. 
466; Smith v. Bolden, 33 Beavy. 262, 55 
Reprint 368; Westover Vv. Chapman, 
i Collwn7 %, 28 Eng.Ch. 177, 63 Reprint 
372; Lancashire v. Lancashire, 1 De 
G.&Sm. 288, 63 Reprint 1071 [aff 12 
Jur. -363,.2" Phil. 657, 22 Hine. Chinon 
41 Reprint 1097]; Moore v. Prance, 
9 Hare 299, 41 Eng.Ch. 299, 68 Reprint 
517; Penfold v. Bouch, 4 Hare 271, 
30 Eng.Ch. 271, 67 Reprint 650; Thor- 
by v. Yeats, 6 Jur. 939, 1 Y.&Coll. 438, 
20 Eng.Ch. 438, 62 Reprint 960; Ank- 
ers v. Sandford, 4 Jur. 817; Griffin v. 
Brady, 39 L.J.Ch. 136. 


N.S.—Pentz v. Bruce, 52 N.S. 151. 


[a] Voluntary grantee of real es- 
tate and donee of personal property 
acquired by trustee by misuse of 
trust funds is a trustee thereof, and 
the beneficiary compelled to sue him 
as well as the original trustee is en- 
titled to have the costs taxed against 
him in connection with the original 
trustee. Waddell v. Waddell, 104 P. 
743, 36 Utah 4385. 


fb] ‘CAs between defendants.— 

Where one defendant while negligent 
was not guilty of misconduct with 
his codefendant, the latter, being 
guilty, will be made to bear the costs. 
Pentz v. Bruce, 52)°N:S. L51; 


De U.S.—Cochran y. Evans, 154 F. 


ee ei eerels v. Wynne, 1 App. 
D.C. 107. 


eae v. Russell, 81 S.E. 922, 
165 N.C. 626. 


Pa.—Bush’s Appeal, 33 Pa. 85. 


Eng.—Campbell v. Home, 7 Jur. 365, 
1 Y.&Coll. 664, 20 Eng.Ch. 664, 62 Re- 
print 1062. 


[a] Under statutory exemption.— 
Under a statute providing that the 


17 N.J.BEa: 71; 
10 N.J:EKq. 


104 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1006] 


[§ 1006] b. Liability of Trust Estate for Costs.°® 


While it has been said that the practice of making | 


awards or allowances of costs from trust funds 
should be limited rather than extended,®® yet under 
the general principle that a trust estate must bear 
the expenses of its administration and is liable for 
costs and expenses incident to its protection,®* where 
neither party is at fault in a suit between the cestui 
que trust and the trustee to establish or enforce the 
trust, the costs of the trustee®® and of a cestui que 
trust suing to recover or preserve the trust prop- 
erty,®°® and other necessary parties,’® should be paid 
out of the trust estate before distribution. But 
where the costs or expenses in a suit by the benefici- 
aries are not incurred for any advantage to the 
trust estate or to aid in its administration, they are 
not allowable out of the trust estate.74 Attorneys 
for certain residuary legatees in a suit to compel a 


distribution by an executor and trustee, which is re- ’ 


sisted by other residuary legatees, are not entitled to 
a counsel fee out of the fund ordered distributed in 


trustee of an express trusc »§ not lia- 
ble personally for costs unless the 
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suit to establish and enforce the trust, 
he is entitled to reimbursement for the 
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addition to the amount paid them by their clients.*? 
An allowance of attorney’s fees out of a trust es- 
tate will not be sustained where the allowance is 
made up of several items in the aggregate, without 
testimony as to the value of each of them.’? The 
seller of goods suing to establish a trust based on 
fraud and repudiating a purchase-money note pro- 
viding for attorney’s fees is not entitled to such 
fees."4 

Costs of appeal. Where the conduct of a trustee 
renders necessary a suit by the beneficiary, the trus- 
tee is properly charged with the costs of his unsuc- 
cessful appeals from the decision against him.*® 
Where, on an appeal by an administrator from a 
judgment in an action to recover a trust fund pos- 
sessed by decedent, the judgment is modified, the 
costs and disbursements of the appellate court should 
be paid from the amount of the trust fund recoy- 
ered.‘® Where a decree directed that funds in the 
hands of a receiver be distributed as a trust fund, 
the costs of an appeal cannot be imposed on the 


a mere lien on it to be enforced by 
subsequent proceedings, but will di- 


court so directs as a penalty for bad 
faith or mismanagement, a trustee 
to whom land was conveyed to pay 
certain debts and account for the bal- 
ance should not be personally taxed 
with costs in an action to recover 
such balance, where he executed the 
trust in good faith and was not neg- 
ligent in discharging the _ trust. 
Lance v. Russell, 81 S.H. 922, 165 N. 
C. 626. 


[b] Heirs of trustee.—Where the 
cestui que trust, after the death of 
one holding the legal title to realty, 
subject to a resulting trust for the 
purchase money, brings suit to en- 
force a conveyance, the heirs, believ- 
ing the realty to be theirs, will be 
charged no costs of suit, unless their 
defense becomes unreasonable. Rines 
v. Bachelder, 62 Me. 95. 


65. Liability of fund for costs gen- 
erally see Costs §§ 207-210. 


66. Bailey v. Buffalo Loan, Trust 
& Safe Deposit Co., 108 N.E. 561, 214 
N.Y. 689 [den motion to am remit- 
titur 107. .N.E; 10438, 213. N.Y. 525]. 


67. See supra § 572. 


68. U.S.—Barnard v. Adams, 58 F. 
Be. 

Conn.—McDonald v. Attna Indem- 
mity. ©o., 105) A. 23t, 93'Conn. 140) 

Ohio.—Neff v. Neff, 2 Disn. 468, 13 
Ohio Dec. (Reprint) 287. 


Or.—Young v. Hughes, 65 P. 987, 
$6 P. 272, 39 Or. 586. 


W.Va.—Darby v. Gilligan, 16 S.E. 
507, 37 W.Va. 59. 

Wis.—Dodge v. Williams, 
92, 50 N.W. 1103, 46 Wis. 70. 

Eng.—In re Mason, L.R. 12 Eq. 111. 

69. U.S.—Tevander v. Ruysdael, 
299 EF. 746. 

Iowa.—lIn re Clark, 154 N.W. 759, 
156 N.W. 3538, 174 Iowa 449. 

Me.—Laughlin v. Page, 80 A. 753, 
108 Me. 307. 

Ohio.—Neff v. Neff, 2 Disn. 468, 13 
Ohio Dec. (Reprint) 287. 

Or.—Young v. Hughes, 65 P. 987, 66 
_P. 272, 39 Or. 586. 


[a] Bule applies where only plain- 
14iff and. single defendant are interest- 


1 N.W. 


ed in, fund.— Where a party interested 
in a trust estate is compelled to bring: 


expenses incurred from the fund be- 


ing administered by the court, .and 


this rule applies although only plain- 
tiff and a single defendant are in- 
terested in the fund. Tevander v. 
Ruysdael, 299 F. 746. 


[b] Costs and expenses to bene- 
ficiary protecting property for all 
beneficiaries.—W here bonds issued by 
a corporation are secured by a trust 
fund which the trustee is wasting or 
misapplying, or which he neglects 
or refuses to apply to the payment of 
them, a holder of a portion of them, 
who in good faith files a bill to secure 
a due application of the fund, and 
succeeds in bringing it under the con- 
trol of the court for the common 
benefit of the bondholders, is entitled 
to be paid: from the fund, before its 
distribution, his costs, counsel fees, 
and necessary expenses of the litiga- 
tion, that is to say, his costs as be- 
tween solicitor and client. Trustees 
of Internal Imp. Fund v. Greenough, 
105 UlS.527, 26 L.bd. 1157. 


[ce] Trust fund belonging to aged 
and infirm person recovered or pre- 
served through an attorney may be 
charged with costs and expenses, in- 
cluding reasonable attorney’s fees, 
particularly where the attorney acts 


under the direction of the court. 
Warker v. Warker, 156 A. 647, 109 
N.J.Eq. 106 [aff 151 A. 274, 106 N. 


J.Hg. 499]. 


[d] What interest in fund liable 
for costs. — (1) Costs awarded a 
cestui que trust in a suit against the 
trustee, to which none of the other 
beneficiaries are parties, to be paid 
out of the estate, can be paid out of 
the share of such cestui que trust 
only. Gomez v. Gomez, 54 N.Y.S. 237, 
33 App.Div. 379; Jones v. Chennell, 
4 la SuO hie SOmpate 8) Chips 492 1ee(2)) 
Where there are several classes of 
beneficiaries and the case is prose- 
cuted in the benefit of all of one of 
such classes but adversely as to the 
others, the attorney’s fees of those 
who instituted and prosecuted the 
suit should be charged only to the 
interest in the trust fund of those 
prosecuting it. Lochte v. Blum, 30 
S.w. 925, 10 Tex.Civ.App. 385. 


[e] Sale to defray costs of cestui 
que trust.—Where a cestui que trust, 
having a life interest only, is declared 
entitled to his costs out of the trust 
property, the court will not give him 


rect an immediate sale for the pur- 
pose of defraying them. Burkett v. 
Spray, 1 Russ.&M,. 113, 5 Eng.Ch. 113, 
39 Reprint 44. 


70. City of St. Louis v. McAllister, 
257 S.W. 425, 302 Mo. 152; Smith v. 
Lansing, 53 N.Y.S. 633, 24 Misc. 566. 


[a] Only necessary parties so en- 
titled.—In a trustee’s suit to con- 
strue a trust instrument, in order to 
obtain a valid decree to protect him- 
self in the exercise of his duties, 
only parties other than trustees neces- 
sarily brought in to obtain a valid 
decree to protect the trustee in dis- 
charging his duties are entitled to 
costs out of the trust fund. City of 
St. Louis v. McAllister, 257 S.W. 425, 
302 Mo. 152. 


[b] Parties entitled to share in 
distribution of residuary fund, who 
are made defendants in an action for 
the construction of the trust agree- 
ment affecting such fund, are entitled 
to taxable costs and disbursements, 
to be paid out of the fund before dis- 
tribution. Smith v. Lansing, 53 N.Y. 
S. 6338, 24 Misc. 566. ' 


71. Jennings v. Hills, 247 Ill.App. 
98; Judson v. First Trust & Sav. Bank 
of Springfield, 238 Ill.App. 531; In re 
Clark, 154 N.W2 759, 156 N.W. 353, 174 
Iowa 449. 


[a] Complainants attacking trust 
fund.—Solicitors’ fees of unsuccess- 
ful complainants are not payable out 
of estate funds, where the bill is in 
the nature of an attack on the testa- 
mentary trust fund. Jennings v. 
Hills, 247 Ill.App. 98." 


[b] In action at law to recover a 
specific sum, not involving any equita- 
ble element, if plaintiff fails to es- 
tablish his claim he is liable for 
costs, and they should not be taxed 
against the trust fund. Griffith v. 
Winborne, 10 S.EB. 855, 105 N.C. 405. 


72. Munroe v. Whitaker, 88 A. 237, 
121 Md. 396. 

73. In re Clark, 154 N.W. 759, 156 
N.W. 358, 174 Iowa 449. 


74. Boerner v. Cicero Smith Lum- 
ber Co., (Tex.Civ.App.) 293 S.W. 632 
{rev on other grounds (Commn.App.) 
298 S.W. 545]. 


75. In re McCarter, 94 N.Y. 558. 


76. Young v. Hughes, 65 P. 987, 66 
Pr27 2999" Or. 2586. 
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fund,’? nor could the receiver, without the consent | expenses of the proposed appeal out of assets unaf- 


of all of the ereditors, be required to advance the 


fected by the decree.*® 


XI.- LIABILITIES ON TRUSTEES’ BONDS’? 


[By Lorentz B. Knourr] 


[§ 1007] A. Nature and Extent of Liability. The 
nature of the obligation of the sureties on a trus- 
tee’s bond is that they become responsible for the 
fidelity and integrity of the trustee,*® and ordinarily 
their liability is commensurate with the obligation of 
their principal for whose conduct in the management 
of the trust they are responsible;*! but the contract 
of suretyship is construed strictly, and the liabilities 
following from it cannot be extended by implication 
beyond its precise terms and scope.*? The surety is 
liable for any default as to trust funds for which the 
trustee has not already made an accounting,** but 
the liability is limited to the penal sum of the bond, 
where a sum is specified.84 Where the bond fixes no 
limitation on the liability of the surety, he is bound 
on the bond as a common-law obligation.’® The fact 
that the order appointing the trustee is void does 
not relieve the surety from lability on the trustee’s 
bond, if the bond is valid.8® Where the surety is 
entitled to be subrogated to the rights of the bene- 
ficiaries during any part of the trust term, the surety 
is not liable to the beneficiaries for the amount of 
defalcation of income of the trust fund during that 
period.*? So far as the surety is concerned, the exe- 
cution and delivery of the bond to the principal are 
sufficient to fix his hability thereunder.** The bond 
being under seal, a sufficient consideration will be 
presumed.®® It is no objection to the bond that the 
trustee was selected at the instance of the benefici- 
aries of the trust.°? 


Acts of trustee covered. A trustee’s bond ordi- 
narily covers all defaults of the trustee in his duties 


77. Grier v. Union Nat. Life Ins.,& Guaranty Co. 
(on A OS CSE ae Foe 328, 134 
: 5 ; as. 3; State v. 
78. Grier vy. Union Nat. Life Ins. 76 Md. 136: In re 


Co., supra. 


v. Douglas’ Trustee, 


under the trust,®1 and will cover his acts as director 
of a corporation so far as necessary for the protec- 
tion of all concerned under the trust, without express 
provision for such liability in the bond.°?~ Where 
the trustee has wrongfully sold the trust property, it 
makes no difference, so far as the lability of the 
surety is concerned, whether a defrauded beneficiary 
affirms the sale and sues to recover the purchase 
price, or disaffirms the sale.?? 


Liability of surety’s realty. The execution of a 
trustee’s bond does not create a lien on the surety’s 
real estate, the liability of the surety being contin- 
gent until default by the trustee.°* 


Interest. Where a trustee is bound to pay inter- 
est, his surety is also responsible therefor.®°® The 
beneficiary under a trust may recover from the sure- 
ty of the defaulting trustee interest on the amount 
of the trust fund misappropriated from the date of 
its conversion by the trustee,®® or from the time of 
demand on the surety under a liquidated claim,®* but 
if the surety is entitled to be subrogated to the rights 
of the beneficiaries during any part of the trust term, 
interest cannot be recovered from the surety for 
that period, whether judgment be given for the fund 
misappropriated or for the full penal sum of the 
bond.?* Where a surety of a defaulting trustee 
brings an action against a cotrustee to compel it to 
hold the surety harmless from payment, and the sure- 
ty is adjudged liable for the penal sum‘ of the bond, 
interest will be allowed from the time of the bring- 
ing of the action by the surety.°® 


951, 14 App.Div. 399. 
90. Scott v. State, 2 Md. 284. 
91. Newcomb vy. Ingram, (Wis.} 


Ky. 374, 20 Ann. 
Banks, 24 A. 415, 


79. Subrogation of sureties of 


trustees see Subrogation § 83. 


80. Haywood v. Townsend, 38 N.Y. 
S. 517, 4 App.Div. 246. 


81. Shaw v. Humphrey, 52 A. 798, 
96 Me. 397, 90 Am.S.R. 349; Gott v. 
State, 44 Md. 319; Harmon v. Weston, 
102 N.E. 470, 215 Mass. 242; Leaphart 
v. National Surety Co., 166 S.&. 415, 
167 S.C. 327; Broome v. Mordecai, 
TOSIS:E) 407, 117 S.C." 1:95. 


[a] Liability of surety on probate 
pond given by a trustee under a will 
is only contingent on the failure of 
his principal to pay the amount with 
which he may stand charged. Shaw 
vy. Humphrey, 52 A. 798, 96 Me. 397, 
90 Am.S.R. 349. 


[b] Wrongful conduct of surety.— 
Where a bonding company did not 
avail itself of protection afforded by 
the court, and by its conduct assist- 
ed a defaulting trustee to escape, it 
is liable for the default of the trus- 
tee. Broome v. Mordecai, 108 S.H. 407, 
thal fo Ohm ake) 


82. State v. Hunter, 47 A. 665, 73 
Conn. 435; United States Fidelity & 
Guaranty Co. v. Carter, 166 S.W. 238, 
158 Ky. 737; United States Fidelity 


Quimby’s Estate, 
920 ACW 6:0 Sida NG Jue wis 


[a] MIllustrations.—(1) A surety is 
not liable for attorney’s fees expend- 
ed after a trustee’s resignation, to 
recover amounts defaulted by him, 
where the bond was conditioned on 
the trustee’s faithful performance of 
his duties and his accounting for all 
moneys belonging to the trust estate. 
United States Fidelity & Guaranty 
Conv. Carter, 166 Siw. 238, b58 Ky. 
737. (2) A surety is not liable for 
expenses incurred in making investi- 
gation into affairs of the trustee aft- 
er discovery of his default. United 
States Widelity & Guaranty Co. v 


Douglas’ Trustee, 120 S.W. 328, 134 
Ky. 374, 20 Ann.Cas. 993. 

83. Harmon v. Weston, 102 N.E. 
470, 215 Mass. 242. 

84. Harmon v. Weston, supra. 

85) SHite Vv.) Hite’s¥ bx nr elils) SAW 
357, 133 Ky. 554. 

86. Newcomb v. Ingram, (Wis.) | 


243 N.W. 209 [reh gr 245 N.W. 121]. 


87. Harmon v. Weston, 102 N.B. 
470, 215 Mass. 242. 


88. Haywood v. Townsend, 38 N.Y. 
S. 517, 4 App.Div. 246. 


89. Rothschild v. Frank, 43 N.Y.S. 


243 N.W. 209 [reh gr 245 N.W. 121). 


92. In re Boyle’s Will, 251 N.Y.S. 
197, 140 Mise. 523. 


93. Dodds v. Cartwright, 226 N.W. 
918, 209 Iowa 835. 


Fraudulent sale as breach of bond 
see infra § 1011, text and note 23. 


94. In re Sullard, 186 N.Y.S. 251, 
114 Misc. 288. 


95. Gott v. State, 44 Md. 319. 

96. Morse v. United States, 41 App. 
es Siva. 

$7. Leaphart vy. National Surety 


Co., 166 S.E. 415, 167 Sic) 327. 


[a] Beneficiary held entitled to 
seven per cent interest on liquidated 
claim under a trustee’s bond, -in ad- 
dition to the full penalty of the bond, 
for which the surety became liable 
on default of the trustee, the interest 
running from the time the beneficiary 
demanded payment of the surety. 
Leaphart v. National Surety Co., 166 
S.E. 415, 167 S.C. 327. 


98. Harmon v. Weston, 102 N.F. 
470, 215 Mass. 242. 


_99. American Bonding (Co. of Bal- 
timore v. Richardson, 214 F. 897, 131 
Gs CXAL 565: 


eer 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1008] B. Property Covered—l. In General. 
The sureties of a trustee are responsible for all mon- 
eys received by the trustee under the trust,’ or 
which might, with proper diligence, have been ¢ol- 
lected;* and this liability will not be limited by the 
order appointing the trustee,® or by a certificate of 
the trustee attached to the bond, and stating the 
terms of the trust. Sureties are likewise liable, for 
the proceeds of trust property sold by the trustee, 
until the money has been paid to the cestui que trust, 
or invested according to his directions. But they 
are not chargeable with assets not forming a part 
of the trust estate,® or not turned over to the trustee 
by his predecessor. 


Real or personal estate. In the absence of express 
limitation of liability in the bond, there is no distine- 
tion between real and personal estate held under the 
trust, so far as the liability of the trustee’s sureby is 
concerned.® 


Testamentary trust. The liability of a surety of 
a sole trustee under:a will is not hmited to a lability 
for property placed in trust under any specific clause 
of the will, where the trustee is a general trustee un- 
der the will.® 


[§ 1009] 2. Property Received or Converted Prior 
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to Execution of Bond. A surety on a trustee’s bond 
is liable for any failure of the trustee to account 
for assets received before, as well as after, the exe- 
cution of the bond,!° except where his engagement 
is for the future only.1! The surety is also liable 
for loss of trust funds due to unauthorized invest- 
ments made by the trustee before the execution of - 
the bond.!?, But a surety is not liable for a default 
fully consummated before execution of the bond,** 


unless there is something in the bond itself, or in the 


surrounding circumstances, to indicate a different 


- intention.!* \ 


[§ 1010] 3. Property Held in Another Capacity.'° 
Where one person serves as trustee in two or more 


capacities, the surety of the trustee in one capacity 


will not be liable for the trustee’s default in another 
capacity, although it involves the loss of the same 
fund for the protection of which the bond was exe- 
cuted;’® nor can a person holding certain funds in 
different fiduciary capacities by his own election 
shift the responsibility therefor from one set of 
sureties to another.‘* A surety under a trust to sell 
mortgaged premises is not liable for the trustee’s 
failure to pay over the amount of the mortgage, paid. 
to the trustee by the mortgagor before sale.1S The 
sureties on the bond of a trustee will be held re- 


1. Cal.—In re Whitney’s Estate, 
(App.) 11 P.(2d) 1107. 


Conn.—Hooker v. Goodwin, 99 A. 


1059, 91 Conn. 463, Ann.Cas.1918D 
1159. 

Ky.—Hite v. Hite, 118 S.W. 357, 133 
Ky. 554. 


Ae aT v. State, 10 Gill & J. 


Mass.—McKim v. Blake, 2 N.I. 157, 
139 Mass. 593. 


Mich.—Smith v. McCluskey, 235 N. 
W. 856, 254 Mich. 145. 


Wis.—Newcomb v. Ingram, 243 N. 
W. 209 [reh gr 245 N.W. 121]. 


[a] Where shortage in trust funds 
is due to defalcation of one of two 
trustees, the bonds of both having 
been given by the same surety, the 
surety is first liable on the bond of 
the one defaulting, for the entire 
amount. In re Whitney’s Estate, 
(Cal.App.) 11 P.(2d) 1107. 


[b] Where life tenant who is trus- 
tee is vested with discretionary pow- 
er, and is about to violate a trust, 
or has already done so, the remainder- 
man has a remedy by suit on the trus- 
tee’s bond. Hooker v. Goodwin, 99 A. 
ayees 91 Conn. 468, Ann.Cas.1918D 


{c] It is not necessary to show 
order of court for payment to trustee 
»of trust funds, to. charge the surety 
on the bond, as the surety is liable 
whether the funds are delivered to 
the trustee under court order or oth- 


erwise. Comegys v. State, 10 Gill & 
J. (Md a =175.)- 
{d] Application of income of trust 


fund.— Where the trustee applied part 
of the income of a trust fund to make 
up a deficiency in the investment of 
capital, instead of paying it to the 
ecestui que trust or to his successor, 
the surety is responsible for the sum 
so misapplied. McKim v. Blake, 2 
N.E. 157, 189 Mass. 593. 


[e] Surety is liable for proceeds 
of note accepted by the trustee before 
the term of the bond, and which was 
an improper investment, but which 
was paid to the trustee during the 
term of the bond. Smith v. McClus- 


key, 235 N.W. 856, 254 Mich. 145. 


2. Loveman v. Taylor, 2 S.W. 29, 
85-Penn. 1: 


3. Roberts v.’ Chambers, 59 
45, 91 Iowa 204. 


4 Rothschild v. Frank, 43 N.Y.S. 
951, 14 App.Div. 399. 


[a] Where certificate attached to 
bond, and made a part thereof, recit- 
ed that the trustee held certain mon- 
eys in trust, which moneys were in- 
vested in real estate mortgages, the 
surety’s liability was not limited to 
such moneys described in the certifi- 
cate, but extended to all moneys re- 
ceived by the trustee under the trust. 
Rothschiid v. Frank, 43 N.Y.S. 951, 14 
App.Div. 399. 


5. Forrester v. State, 46 Md. 154. 


6 Loveman v. Taylor, 2 S.W. 29, 
85 Tenn. 1. 


7. Loveman v. Taylor, supra. 


8. State v. Thresher, 58 A. 460, 77 
Conn. 70. 


9. Withington v. Fidelity & Casu- 
alty Co. of New York, 129 N.E. 418, 
237 Mass. 73. 


N.W. 


10. Ladd v. Smith, (Ala.) 10 So. 
836; Comegys v. State, 10 Gill & J. 
(Md.) 175; McIntire v. Linehan, 59 N. 


KE. 767, 178 Mass. 2683; Commonwealth 
v. Allen, 98 A. 1056, 254 Pa. 474; Com- 
monwealth v. Taylor, 84 A. 1103, 236 
Pa. 549; Commonwealth v. Fidelity 
& Deposit Co. of Maryland, 73 A. 327, 
224 Pa. 95, 182 Am.S.R. 755. 


11. Thomson v. American Surety 
Co., 62 N.B. 1073, 170 N.Y. 109; Thay- 
er v. Erie County Sav. Bank, 145 N. 
Y.S. 808, 160 App.Div. 306 [rev 1438 N. 
Y.S. 77, 81 Mise. 502, 504]. 


12. Smith v. Worley, 12 Ohio App. 
367. 
13. Conn.—State v. Hunter, 47 A. 


665, 73 Conn. 485. 


Ga.—Lamar v. Walton, 27 S.E. 715, 
99 Ga. 356. 


Md.—State v. Banks, 24 A. 415, 76 
Ma. 136. 


Mo.—State v. Elliot, 57 Aap 1087, 
157 Mo. 609, 80 Am.S.R. 64 


N.Y.—Matter of Williams, 57 N.Y.S. 
943, 26 Misc. 636, 30 N.Y.Civ.Proc. 76, 
FP Millis™ Surrai33: 


Pa.—Com. y. Fidelity, etc., 
327, 224 Pa. 95, 132 Am-S.R. 755: 


[a] Trustee’s bond is unlike ex- 
ecutor’s bond, but is governed by prin- 
ciples which’ control the bond of a 
public officer, and the sureties are not 
liable for defaults committed before 
the giving of the bond. Matter of 
Williams, 57 N.Y.S. 943, 26 Misc. 636, 
30 N.Y.Civ.Proe. 76, 1 Mills Surr. 388. 


14. Lamar v. Walton, 27 S.E. 715, 
99 Ga. 356; Com. v. Fidelity, etc., Co., 
pope 327, 224 Pa. 95, 132 Am.S.R. 


15. Liability on: 


Administration bond for property 
held as trustee see Executors and 
Administrators § 2559. 


Guardianship bond for property held 
pee eee see Guardian and Ward 
~$ . 


16. U. S. Fidelity & Guaranty Co. 
v. Klein, 54 F.(2d) 828, 60 App.D.C. 
354 [cert den 52 S.Ct. 394, 285. U.S. 
544, 76 L.Ed. 936]. 


_ [a] Rule applied.—(1) A surety on 
a bond to secure proper application of 
the purchase money by a trustee mak- 
ing a sale under order of court is not 
liable, where such trustee was also 
testamentary trustee of the lands so 
sold, and received the sum that as 
trustee to make the sale he had re- 
ceived from such _ sale. Common- 
wealth v. Messinger, 85 A. 26, 237 Pa. 
1. (2) -The surety on a bond of a 
trustee selling land under an order 
by the court is not liable, where after 
such sale the beneficiaries under the 
will, of which the trustee making the 
sale was testamentary trustee, re- 
ceived from him interest on the mon- 
eys derived from the sale of the real- 
ty. Commonwealth v. Messinger, su- 
pra. 


17. State v. Branch, 52 S.W. 390, 
151 Mo. 637; In re Kincaid’s Guard- 
ianship, 6 P.(2d) 212, 1388 Or, 554, 78 
A.L.R. 567. 


Ayire State v. Belt, 7 Gill & J. (Ma.) 
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sponsible for funds in his possession belonging to 
the trust estate, although he is subsequently appoint- 
ed guardian of the beneficiaries and gives a bond as 
such, with sureties.?° 


[§ 1011] C. Breach of Bond. As a general rule 
any default on the part of a trustee in the perform- 
ance of his official duties is a breach of the bond.?° 
It is a breach of the bond for the trustee to make 
an improper investment of trust funds,?! or im- 
properly to divert the trust property,?? or to effect 
a fraudulent sale of such property,?* or to fail to 
terminate the trust at the proper time by a sale of 
the trust property,** or to fail to pay over the trust 
fund in money or proper securities to his successor,” 
or to the beneficiaries in accordance with the terms 
of the trust.2° It is also a breach of the bond not 
to render an annual account as required by statute,”* 
even though the court has made no order for such 
an account.?® Where a trustee mixes the trust mon- 
ey with his own, and keeps no separate account, his 
bondsmen may be lable in ease of loss.*® A bene- 
ficlary may recover on a trustee’s bond where one 
condition of the bond has been broken, although an- 
other condition of the bond may have been waived.*® 


[§ 1012] D. Discharge of Sureties—1. In Gener- 
al. In accordance with the general rules of princi- 
pal and surety,*! the sureties on a trustee’s bond are 
discharged from liability thereon by any conduct of 
the cestui que trust altering or increasing their lha- 
bility,?? or preventing them from taking steps to 
secure themselves against loss.?? But it is the duty 
of the surety to make inquiry as to the financial con- 
dition of the trustee, and the cestui que trust ts un- 
der no duty to inform the surety of such condition, 
and the surety is not released from lability for the 
trustee’s default by the fact that the cestui que 
trust failed to give such information.** Where it 
is contemplated that the trustee be in charge of all 
moneys derived from an estate, the fact that the 
amount of money in the trustee’s care is increased 
after the bond is given does not release the surety.*? 


TRUSTS 
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The mere receipt of money by the trustee before it 
is due, without the knowledge or consent of the sure- 
ty, will not operate to discharge the surety.*® 


Payment in lieu of trust fund. The trustee’s sure- 
ty is discharged from liability by any acceptance by 
the cestui que trust of a payment made in lieu of 
the trust fund misappropriated by the trustee.** 


Absconding trustee. The surety of an absconding 
trustee is not relieved from liability on the bond by 
the fact that there was no prior adjudication fixing 
the trustee’s liability, and therefore no determina- 
tion of the amount for which the surety is liable.*® 


Giving of new bond. Whether or not the giving 
of a new bond will operate to discharge the sureties 
on a former bond is usually governed by statute.*? 


Agreement to release trustee. An agreement by 
the cestui to release the trustee from liability for 
misappropriation of trust funds will not discharge 
the surety on the trustee’s bond unless the agree- 
ment is based on consideration and is unqualified.*° 


Agreement to release surety. The principal and 
surety cannot by agreement between themselves re- 
lieve the surety from liability, when the party for 
whose protection the bond was given does not agree 
to such release.*+ 


Notice of acts of testamentary trustee. The sure- 
ty of a testamentary trustee has a duty to inform 
himself as to his principal’s faithfulness, since the 
accounts of such trustees appear in the probate files 
and records which are open to public inspection, and 
therefore such a surety is not discharged by failure 
of the cestui que trust to give information or to take 
measures for the surety’s protection.*2 


Termination of trust period. Where there has 
been no accounting to the beneficiary, a termination 
of the trust period wilt not discharge the trustee’s 
surety from lability.*® 


[§ 1013] 2. Discharge by Order of Court. Ex- 
cept where expressly authorized by statute,‘* courts 


19. In re Williams, 1 Md.Ch. 25. 
20. See cases infra notes 21-29. 


21. Leaphart v. National Surety 
Co;, 166US2H; ©4150 LETS IC. 9327. 


22. Miles v. Coombs, 115 A. 249, 
120 Me. 458. 


23. Dodds v. Cartwright, 226 N.W. 
918, 209 Iowa 835. 


Liability of surety where trustee 
wrongfully sells trust property see 
supra § 1007. 


24. Judge of Probate v. Mackin- 
tosh, 165 N.E. 881, 267 Mass. 86. 


25. State v. Hunter, 47 A. 665, 73 
Conn. 435; State v. Howarth, 48 Conn. 
207; Bogard v. Planters’ Bank, etc., 
ConmiGk ya) SL20S Wi 8725 } Meksim: hyvs 
Doane, 137 Mass. 195. 


26. Haddock v. Perham, 70 Ga. 
572; Wright v. Clark, 142 N.Y.S. 812, 
81 Misc. 527 [rev on other grounds 
149 N.Y.S. 1119, 164 App.Div. 962]; 
Leaphart v. National Surety Co., 166 
S.By 415, 167 S.C. 327. 


27. Prindle v. Holcomb, 45 Conn, 
111; Vigal v. Castleberry, 67 Ga. 600. 


28. Prindle v. Holcomb, 45 Conn. 
ala ly 


29. Knowlton vy. Bradley, 17 N.H. 
458, 43 Am.D. 609. 


30. Judge of Probate v. Mackin- 
tosh, 165 N.H. 881, 267 Mass. 86. 


31. Acts or conduct of obligee in 
aepersl see Principal and Surety § 


32. See Gott v. State, 44 Md. 319; 
McKim y. Glover, 37 N.E. 448, 161 
Mass. 418. 


[a] Extension of time.—Whether 
an agreement made verbally to give 
an extension of time to the principal 
obligor can, under any circumstances, 
operate to discharge the surety, it is 
a clear proposition of law that any 
agreement to that effect must be on 
sufficient consideration, and must 
amount to an estoppel on the party 
claiming to hold the surety bound. 
Gott v. State, 44 Md. 319. 


Extension of time of payment or 
performance in general see Principal 
and Surety § 216. 


33. See State v. Howarth, 48 Conn. 
207; EForrester v. State, 46 Md. 154. 


34 Forrester v. State, supra. 


35. Newcomb v. Ingram, (Wis.) 
243 N.W. 209 [reh gr 245 N.W. 121]. 


36. Gott v. State, 44 Md. 319. 


87. Hartnett v. Langan, 222 S.W. 
403, 282 Mo. 471. 3 


38. Commonwealth vy. Allen, 98 A. 
1056, 254 Pa. 474. 


39. See statutory provisions. 


{a] Statutory provision that, if a 
new bond is given, the surety shall 
not be liable for any act of the prin- 
cipal thereafter has been construed 
to mean that the surety shall not 


thereafter be liable for any act of the. 


principal whether prior or subsequent 
to the execution of the new bond. 
Moore v. Potter, 9 Bush (Ky.) 357. 


Statutory authorization of courts to 
discharge sureties by giving new bond 
see infra § 1013. 


40. State v. Northrop, 106 A. 504, 
93 Conn. 558, 7 A.L.R. 1014. 


41. Newcomb vy. Ingram, (Wis.) 
243 N.W. 209 [reh gr 245 N.W. 121]. 


42. State v. Howarth, 48 Conn. 207. 


43. Leaphart v. National Surety 
Co., 166.8... 415,167 S:C.32 72 


44, See statutory provisions. 


fa] Statute of Illinois providing 
for discharge of any surety on the 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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have no power, either by taking a new bond or oth- 
erwise, to discharge sureties from liability for ei- 
ther past or prospective misconduct of .a trustee;*° 
and a new bond if taken is merely cumulative.*® The 
fact that trust property is sold by the trustee in 
complance with a court order is not a waiver of a 
breach of condition of the trustee’s bond for mis- 
management of the trust estate.47 


[§ 1014] E. Conclusiveness of Adjudication 
against Principal. Sureties on a trustee’s bond are, 
in the absence of fraud or collusion, concluded by a 
judgment or decree of a proper court, rendered on 
an accounting by their principal, as to the amount 
of the prineipal’s liability,4® although they were not 
parties to the proceeding,*® and they cannot ecol- 
laterally attack the decree making such finding.®° 
But it has also been held that a judgment against 
the executor of a trustee, in favor of his successor, 
for the recovery of -the trust fund, is not conclusive 
on the sureties in the trustee’s bond, where the bond 
does not so bind the surety by express terms, or by 
the nature of the contract. An administrator of 
a deceased trustee cannot voluntarily account for a 
devastavit of the trustee, and procure a decree 
against himself so as to conclude the sureties on the 
trustee’s bond;°? and no form of adjudication 


bond of any trustee of any fund or 
property appointed by any court, on 


application by petition to the court 48. 
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47. Judge of Probate v. Mackin- 
tosh, 165 N.E. 881, 267 Mass. 86. 


Iowa.—Dodds 
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against a principal can preclude a surety from show- 
ing that the breach of duty on which that adjudica- 
tion is founded occurred prior to the date of the 
bond, and is not within the terms of the surety’s 
contract, if the bond be not retroactive.®* It has 
been held that such a judgment or decree is only 
prima facie evidence against the sureties of the 
amount found to be due by the trustee.°4 


[§ 1015] F. Who May Enforce Liability on 
Bonds. While trustees’ bonds are ordinarily in form 
made payable to the state or some public officer, they 
are in fact for the benefit of those who may be in- 
terested in the performance of the duties committed 
to the obhgor;°* and it is generally provided in the 
statutes authorizing trustees’ bonds that they shall 
be put in suit at the instance of any party who may 
be injured by a breach of their conditions.°® Dam- 
ages to other beneficiaries cannot be recovered in 
an action on a trustee’s bond brought by one bene- 
ficiary under statutory authorization, for damages 
for the trustee’s maladministration.®? 


[§ 1016] G. Nature and Form of Remedy. The 
usual method of enforcing liability on a trustee’s 
bond is by action in a court of law;°® but summary 
remedies are sometimes provided by statute,°® and 
a proceeding in equity is allowed in some eases.®° 


made in a previous account approved 
by the court. U.S. Fidelity & Guar- 
anty Co. of Baltimore, Md. v. Wood, 


v. Cartwright, supra. 


in which such bond is filed, applies 
only to cases where the trustee shall 
be appointed by the court, and was 
not intended to embrace cases where 
the trustee may be appointed by act 
of the parties, and gives bond with 
the sureties that he will faithfully 
execute the trust. Potter v. Peeples, 
92 Ill. 430. 


[b] In Massachusetts (1) under a 
statute providing that any surety in 
a bond given to the judge of a pro- 
bate court may, on his petition to the 
supreme judicial court or the probate 
court, be discharged from all further 
responsibility, if the court, after due 
notice to all persons interested, deems 
it reasonable and proper, and the 
principal shall thereupon give a new 
bond, with such surety or sureties as 
the court shall order, it is held that 
a second bond, approved before the 
discharge of the first surety, was a 
new bond under the statute, where 
the approval of the second bond and 
the discharge of the surety on the 
prior bond were both parts of a sin- 
gle transaction. Brooks v. Whitmore, 
31 NEY 731, 139) Mass: 356. (2) Un- 
der a statute providing that, when a 
new probate bond shall be required by 
the probate court, the sureties on the 
prior bond shall be liable for all 
breaches of the condition thereof com- 
mitted before the new bond is ap- 
proved by the judge, none of the sure- 
ties on the first bond are responsible 
for any breach of trust committed 
after the second bond has been given 
and approved. McKim v. Demmon, 
130 Mass. 404. 


{[c] Probate court has authority to 
accept new bond and to release surée- 
ties on old bond, under Ohio statute. 
Wolfe v. Fidelity & Deposit Co. of 
Maryland, 11 Ohio App. 58 [aff 126 N. 
BH. 414, 100 Ohio St. 332]. 


45. Newcomb vy. Ingram, (Wis.) 
248 N.W. 209 [reh gr 245 N.W. 121]; 
Richter v. Leiby, 77 N.W. 745, 101 
Wis. 434 [aff 83 N.W. 694, 107 Wis. 
404]. 


46.. Richter v. Leiby, supra. 


226 N.W. 918, 209 Iowa 835. 


Ky.—United States Fidelity & 
Guaranty Co. v. Carter, 166 S.W. 238, 
158 Ky. 7387. 


Md.—State v. Banks, 24 A. 540. 


N.Y.—In re Brinckerhoff’s Will, 82 
N.Y.S. 731, 84 App.Div. 552; Haywood 
v. Townsend, 38 N.Y.S. 517, 4 App. 
Div. 246; Matter of Williams, 57 N. 
Y.S. 943, 26 Misc. 636, 30 N.Y.Civ. 
Proc. 76, 1 Mills Surne 38. 


Ohio.—U. S. Fidelity & Guaranty 
Co. of Baltimore, Md., v. Wood, 172 
N.E. 383, 35 Ohio App. 224; Smith v. 
Worley, 12 Ohio App. 367. 


Pa.—Commonwealth v. Fidelity & 
Deposit Co. of Maryland, 73 A. 327, 
224 Pa. 95, 132 Am.S.R. 755. 


Wis.—Meyer v. Barth, 72 N.W. 748, 
97 Wis. 352, 65 Am.S.R. 124. 


[a] In action by trustees against 
bondsmen of former trustee for a bal- 
ance due by him, defendants cannot 
question an order of the court in 
which the trust was administered 
ratifying the auditor’s report finding 
such balance due, and directing the 
former trustee to pay the amount 
thereof to plaintiffs. State v. Banks, 
(Md.) 24 A. 540. 


[b] When sureties go on bond of 
testamentary trustee, they make 
themselves privy to all proceedings 
against the principal, and when he, 
without fraud or collusion, is conclud- 
ed as to the question of liability, 
they are concluded also. In re Brinck- 
erhofft’s Will, 82 N.Y.S. 731; 84 App. 
Div. 552; Haywood v. Townsend, 38 
N.Y.S. 517, 4 App.Div. 246. 


{c] Opening and correction of ac- 
count.—(1) It could not be presumed 
that fraud was perpetrated against 
the surety in the probate court in 
opening up the trustee’s final account. 
U. S. Fidelity & Guaranty Co. of Bal- 
timore, Md. v. Wood, 172 N.E. 383, 35 
Ohio App. 224. (2) The surety of a 
trustee could appeal from a finding of 
the probate court that error had been 


49. Meyer v. Barth, 72 N.W. 1748, 
97 Wis. 352, 65 Am.S.R. 124. 


50. McKim v. Glover, 45 N.E. 744, 
167 Mass. 280; Commonwealth v. Fi- 
delity & Deposit Co. of Maryland, 73 


A, 327, 224 Pa. 95, 132-Am.S.R. 755. 
51. People v. Donohue, 24 N.Y.S. 
437, 70 Hun 317. 


52. Matter of Williams, 57 N.Y.S. 
943, 26 Misc. 636, 30 N.Y.Civ.Proc. 76, 
1 Mills Surr. 38. 


State v. Banks, 24 A. 415, 76 
Md. 136; Thomson v. American Sure- 
ty Co., 62 N.E. 1073, 170 N.Y. 109. 


tg Haddock v. Perham, 70 Ga. 


hk Pearson v. McMillan, 37 Miss. 


56. See statutory provisions. 


[a] Rule applied.—In an action 
against a surety on a guardian’s bond 
conditioned on payment of moneys re- 
ceived by the guardian to a commis- 
sioner or other person appointed by 
the court to receive them, while the 
commissioner as obligee is the nomi- 
nal plaintiff, the ward is the real par- 
ty in interest. Pearson v. McMillan, 
37 Miss. 588. 


57. Judge of Probate v. Mackin- 
tosh, 165 N.E. 881, 267 Mass. 86. 


58. Haddock v. Perham, 70 Ga. 
572; Brooks v. Brooke, 12 Gill & J. 
(Md.) 306, 38 Am.D. 310. See also in- 
fra § 1019. 

59. See statutory provisions. 

[a] Under Kentucky practice, 


where the trustee can be proceeded 
against by rule, the sureties on his 
official bond may also be proceeded 
against by rule. Dickinson v. Trout, 
8 Bush 441. 


[b] Temnessee statute authorizes 
judgment on motion against the prin- 
cipal and his sureties, but not against 
the sureties alone. Houston vy. 
Dougherty, 4 Humphr. 504, 


60. See infra § 1019. 
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[§ 1017] H. Actions—1. Conditions Precedent. 
The general rule is well settled that the sureties on 
the bond of a trustee are not liable until the default 
of their principal has been established.°' But cir- 
cumstances may exist which will do away with the 
necessity of first establishing a default.°? Where 
the trustee misappropriates the entire trust fund, 
converting the whole amount, an action may be main- 
tained against his surety without a formal account- 
ing. Where the bond is not a general one to se- 
cure the faithful performance of the trust, but a 
special one to secure the payment of a specified sum 
of money, an action is maintainable thereon prior 
to the settlement of the trustee’s accounts.°* The 
report of an auditor, and confirmation thereof by 
the court, fixing the amount of assets in the hands 
of the trustee for distribution, is a sufficient founda- 
tion for an action against the surety on the trustee’s 
bond; and it is not necessary first to obtain a judg- 
ment against the trustee.®®> But to authorize an ac- 
tion on a trustee’s bond to recover a sum audited 
and ordered to be paid by the trustee it is necessary 
that the trustee should be notified of the order and 
payment demanded.*® 


[§ 1018] 2. Limitations. The right of action on 
a trustee’s bond accrues, and limitations begin to 
run, only from the time when a breach of the condi- 
tion of the bond oceurs,®* as by a demand on the 
trustee for the trust fund and his refusal to pay 
over the same.*® Where there are several distinct 
conditions, the statute may begin to run on them at 
different times.°® The statute of limitations will 
not run while the cestui que trust is under the disa- 
bility of infancy or coverture, whether the action 
is at law or in equity.’° It has been held that 
the statute of limitations will not run against a ces- 
tui who is in ignorance of the breach of trust be- 
cause of the fraud of the trustee in concealing it by 
failing to render a final account.*+ If a right of 
action has been barred by a failure to sue within 
the period of the statute of limitations, a new right 
of action cannot be created by a new demand on 


61. In re Sullard, 186 N.Y.S. 251, 114, Pa. 355. 


Mise. 288; Yates v. ‘Thomas, 71 N.Y. 63 

S. 1113, 35 Mise. 552; Floyd v. Gil- 812 ; il OME 
liam, 59 N.C. 183; Boyd v. Com., 36 2 ees 
Pa. 355; Crane v. Moses, 13 S.C. 561; 962] 


Davant v. Pope, 40 S.C.L. 247. 


64. Downer vy. Squire, 71 N.E. 534, |] v. 


[a] Where action is begun in equi-|186 Mass. 189. 
ty for accounting, prosecution of an 
action at law on a bond should be 65. 
suspended until after an accounting. 66. 


Floyd v. Gilliam, 59 N.C. 183. 


[b] Leave of court not substitute | 501. 
for decree.—Where it is necessary 
that the accounts should be adjusted 
and a sum ascertained to be due, be- 
fore recovery can be had in a suit on 68. 
a trustee’s bond, leave given by a| 195. 
chancellor to put the bond in suit will 
not answer in place of a decree on 
the accounts. Davant v. Pope, 40 S.C. 
lL. 247. 


McKim vy. 


161 Mass. 418. 


62. See cases infra this note. 
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Wright v. Clark, 
527 
grounds 149 N.Y.S. 1119, 164 App.Div. 


Boyd v. Com., 36 Pa. 355. 
State v. Digges, 21 Md. 240. 
67. Thruston v. Blackiston, 36 Md. 75 


Accrual of right of action on bonds 
see Limitations of Actions § 80. 77, 


Doane, 
69. McKim vy. Glover, 37 N.E. 443, 79. 


[a] Even if objects of several con- 80. 
ditions were indemnity against pre- 
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the defaulting trustee for the trust fund, made by 
his successor.’ 


[§ 1019] 3. Jurisdiction. A court of chancery, as 
a general rule, has no power over the sureties of a 
trustee on his bond, as their responsibilities exist 
only in law.7? But this rule has some exceptions. 
Thus; while a court of equity will do nothing to ex- 
tend the liability of sureties beyond the clear intent 
and import of their contract,’* if, to such an extent, 
they cannot be held liable at law, by reason of fraud, 
accident, or mistake, equity will, to prevent a fail- 
ure of justice, interfere, and enforce the execution 
of their contract according to its obvious meaning 
and design.*® 


Death of trustee. Where a trustee, after wasting 
the trust fund, dies intestate, without any estate 
on which administration can be had, and a claim- 
ant on the fund is thereby deprived of any remedy 
at law, equity will afford relief against the sureties 
of the trustee.*® The remedy is also in equity when 
a notice and demand of payment made on the trustee 
is necessary to the maintenance of an action at law 
against the trustee’s sureties, and the trustee dies 
before such notice is given and demand made"? Kq- 
uity will also take jurisdiction of an action against 
the sureties where the trustee has died before the 
completion of the trust term and without the ascer- 
tainment of his indebtedness to the trust estate.7§ 


Removal of trustee from state. The court of eq- 
uity has jurisdiction of an action against a trustee 
and the sureties on his bond, where the trustee has 
abandoned the trust and left the state.7® 


‘[§ 1020] 4. Defenses. The sureties on a trustee’s 
bond cannot, in an action against them, deny the 
validity of his appointment.*? Neither can they, as 
a general rule, plead in discharge of their liability 
the duress of their principal,*? nor fraud on his part 
in inducing them to become sureties unless it is par- 
ticipated in by the beneficiaries,’? nor the fact that 
the cestui que trust had no notice of the appointment 
of the trustee.** The fact that the creator of a trust 


93 Conn. 558, 7 A.L.R. 1014. 
I 142 ee 72. McKim v. Doane, 137 Mass. 195. 
[rev on othe 73. Clagett v. Worthington, 3 Gill 
(Md.) 83; Brooks v. Brooke, 12 Gill 
& J. (Md.) 306, 38 Am.D. 310; Boteler 
Brookes, 7 Gill & J. (Md.) 143; 


Richardson y. Jones, 3 Gill & J. (Md. 
163, 22 Am.D. 293. ‘ Y 


74 Brooks v. Brooke, 12 Gill & J. 
(Md.) 306, 38 Am.D. 310. 


Brooks v. Brooke, supra. 
76. Brooks y. Brooke, supra. 
State v. Digges, 21 Md. 240. 


137 Mass. 78. Thruston v. Blackiston, 36 Md. 


501. 


Andrews v. Ford, 17 So. 446, 106 
Ala. 173. 


Bassett v. Crafts, 129 Mass. 
513; People v. Norton, 9 N.Y. 176, 1 


{a] MDlustration.—The removal of 
the principal obligor beyond the juris- 
diction of the courts of the state will 
be sufficient to warrant a suit against 
the surety, without first obtaining a 
judgment or decree against the prin- 
cipal. Yates v. Thomas, 71 N.Y.S. 
1113, 35 Mise. 552; Boyd v. Com., 36 


cisely the same evil, it would not fol- 
low that the statute would begin to 
run on all of them at the same time. 
See McKim v. Glover, 37 N.E. 443, 
161 Mass. 418. 


pees Pearson v. McMillan, 37 Miss. 


8 
71. State v. Northrop, 106 A. 504, ' 513: 


Seld. 179. 
81. Tucker v. State, 72 Ind. 242. 


82. Lamar v. Walton, 27 S.E. 715, 
99 Ga. 356; Rothschild v. Frank, 43 N. 
Y.S. 951, 14 App.Div. 399. 


3. Bassett v. Crafts, 129 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section numper, 


§§ 1020-1023] 


was insane at the time of its creation is no de- 
fense to an action against the surety of the trustee.** 
If the fact that a surety in a trustee’s bond 
became such at the instance and request of 
plaintiff can be regarded as a good defense, it is 
not available in an action at law on the bond, and 
is no bar to plaintiff’s recovery in such a suit.8° 
Where the obligee is merely a nominal party, and 
the cestui que trust is the real plaintiff, no defense 
to the merits of the case ean prevail unless it would 
be a bar if the usee were the legal plaintiff.%® 


Laches. A defense of laches is not available to 
a surety where it has not been prejudiced by a de- 
lay in assertion of claims under the trust.67 A 
surety cannot avail himself of a defense of laches 
as against the beneficiaries under the trust with re- 
gard to a period before the time when the right of 
the beneficiaries to enforce final distribution of the 
trust funds was complete,**® nor before the benefici- 
aries could be definitely ascertained,*® nor betore 
the beneficiaries came under any obligation to pro- 
tect the sureties from the acts of the trustee.°° 


[§ 1021] 5. Parties. An action on a trustee’s 
bond may be brought by anyone having a direct 
pecuniary interest in the performance by the trustee 
of his duties as secured by the bond.®t Whether 
the action should be brought in the name of the 
real party in interest or in the name of the state 
or other nominal obligee for the use of such person 
depends on the provisions of the statutes.°? But 
a suit cannot be maintained in the sole name of 
such a nominal party, without stating for whose use 
it is brought, and showing wherein such party is 
injured by a breach of the conditions of the bond.®? 
An administrator of an estate may recover in his 
individual capacity an overpayment made to a trus- 
tee in the settlement of his account, the action be- 
ing brought on the trustee’s bond and in the name 
of the state.°* An action against the sureties of a 
former trustee on his bond, for his failure to ac- 
count for and pay over trust funds, may be prose- 
cuted in the name of a subsequent trustee, he being, 
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in his representative capacity, the real party in 
interest.°® It has been held that a surety on a pro- 
bate bond cannot appeal from a decree settling the 
account of his principal, since the surety is not di- 
rectly interested in the decree.®°® The trustee and 
surety are jointly liable for breach of the conditions 
of the bond.®? 


[§ 1022] 6. Pleading. In suits on bonds with con- 
ditions ordinarily it is only necessary to allege the 
date and execution of the bond by defendants; to 
set out the condition in hee verba, or in substance; 
to allege that the condition of the bond has been 
broken by defendants; to state concisely the breach 
or breaches complained of; and to conclude with 
the averment that plaintiff has thereby suffered dam- 
age.°S The plea must either negative the averments 
of the declaration or submit matter in bar of the 
right of action.°® The practice in some states is to 
assign the breaches in the replication and not in 
the declaration.t In such eases .the replication 
should state the name of the party at whose instance 
the suit is brought,? and also aver notice to the trus- 
tee and demand of payment.? Certainty to a cer- 
tain intent in general is required, as well in relation 
to the parties as. the subject matter, that defendant, 
in the event of a judgment being rendered against 
him, may be enabled to plead it in bar of any subse- 
quent action for the same cause.* The general rules 
as to variance apply.® 


[§ 1023] 7. Evidence—a. Presumptions and Bur- 
den of Proof. In order to recover plaintiff must 
prove the bond, the breach, and the damage.® Strict- 
ly speaking, it is no part of plaintifi’s case to show 
the state of the trustee’s account;? and, if the trus- 
tee desires to reduce the damages, it is incumbent 
on him to show his disbursements and the value of 
his services.6 Nor is it incumbent on plaintiff to 
show affirmatively that the trustee has not paid over 
the fund.® Where a trustee has been put in posses- 
sion of a fund for investment, and has paid over the 
income for many years, when he ceases to do so, and 
dies insolvent, the presumption arises that the fund 


84. Wright v. Clark, 142 N.Y.S. 812, 
81 Mise. 527 [rev on other grounds 
149 N.Y.S. 1119, 164 App.Div. 962]. 


85. Scott v. State, 2 Md. 284. 
86. Pearson v. McMillan, 37 Miss. 
588. 


87. State v. Northrop, 106 A. 504, 
93 Conn. 558, 7 A.L.R. 1014. 


88. State v. Northrop, supra. 
89. State v. Northrop, supra. 
90. State v. Northrop, supra. 


91. Close v. Farmers’ Loan & Trust 
Sor PSiaeNe pl OOD LSP IN Nor ocs. —COm = 
monwealth v. Allen, 98 A. 1056, 254 
Pa. 474. 


92. See statutory provisions. 


[a] In accordance with Massachu.- 
setts statute it has been held that a 
bond given by a testamentary trustee 
may be enforced in case of his death 
by action and execution for the value 
of the estate for which the trustee 
has not accounted, and the execution 
shall be awarded without expressing 
that it is for the use of any person. 
Harmon v. Weston, 102 N.E. 470, 215 
Mass. 242. 


[b] In New York under a statute 


providing that a trustee of an express 
trust shall include a person with 
whom or in whose name a contract 
is made for the benefit of another, 
where a bond was given to “the peo- 
ple of the State of New York” for 
the benefit of those interested in the 
trust estate, an action on the bond 
was properly brought in the name of 
the people. People v. Norton, 9 N.Y. 
L776, ht Sela. 179. 


[c] In Pennsylvania, under a stat- 
ute permitting the court to remove a 
trustee and to require him to deliver 
over and pay to his successor the 
goods or moneys belonging to the es- 
tate which are in his hands, an action 
on the bond of a trustee given to.the 
commonwealth, to recover for the 
trustee’s wrongful misappropriation 
of trust property, was properly 
brought to the use of the substituted 
trustee. Whether or not the substi- 
tuted trustee could sue in his own 
name is immaterial since the legal 
plaintiff is the commonwealth in 
whose name the bond was executed. 
Commonwealth y. Allen, 98 A. 1056, 
254 Pa. 474. 


93. Miles v. Combs, 115 A. 249, 120 
a 453; Pearson vy. McMillan, 37 Miss. 
588. 


94. State v. Graham, 81 A. 31, 115 


Md. 520. 
95. Meyer v. Barth, 72 N.W. 748, 


97 Wis. 352, 65 Am.S.R. 124. 
96. Tuxbury’s Appeal, 67 Me. 267. 
97. Harmon v. Weston, 102 N.E. 


470, 215 Mass. 242. 


98. Ladd v. Smith, 
836. 


99. Davant v. Pope, 40 S.C.L. 247. 
1. Scott v. State, 2 Md. 284. 


2. SBoteler v. State, 8 Gill & J. 
(Md.) 359. 


3. State v. Norris, 2 Md. 294; Scott 
v. State, 2 Md. 284; State v. Annan, 1 
Gill & J. (Md.) 450. 


4. Boteler vy. State, 
(Md.) 359. 


5. See Dill v. Rather, 30 Ala. 57. 


For rules of variance in pleading 
of written instruments see Pleading 
§§ 1204-1210. 


: 6. Prindle v. Holcomb, 45 Conn. 
rie 


7. Prindle v. Holcomb, supra. 
8 Prindle v. Holcomb, supra. 


9. Yates -v. Thomas, 71 N.Y.S. 1113, 
35 Misc. 552. 


(Ala.)e 102 So: 


So Gail Seals 
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had been lost, and the burden is on his sureties to 
prove that the fund is still in existence.t° <A party 
who seeks to recover in equity, against one of the 
several sureties in a trustee’s bond, the whole amount 
of his claim against a defaulting trustee, must not 
only prove the insolvency of the principal in the 
bond, but of all the other cosureties.*? 


[§ 1024] b. Admissibility. The dealings of the 
trustee with the trust fund, and the acts done by 
him in the performance of his duty as trustee, while 
the surety remains liable, are admissible in evidence 
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ra 


[8§ 1023-1026 


against the surety.12_ The order appointing the trus- 
tee is admissible,!* as is also a Judgment or decree 
against him.14 Declarations and admissions of the 
trustee when so interwoven with his acts as to form 
part of the res geste are admissible against the 
surety.1° The good faith of the trustee, unless the 
breach alleged depends upon mala fides, is not in 
issue, and evidence to show it is inadmissible.t® An 
affidavit of notice of the appointment of the execu- 
tor of the will of a deceased trustee is admissible 
in an action against such executor: on the trustee’s 
bond.** 


XI. BUSINESS OR “COMMON-LAW” OR “MASSACHUSETTS” TRUSTS 


[By Harry Rosen | 


[§ 1025] A. Definition, Nature, and Distinctions 
—1l. Definition. A business or common-law trust, 
sometimes known as a ‘‘Massachusetts trust,” is a 
form of business organization consisting essentially 
of an arrangement whereby property is conveyed to 
trustees, in accordance with the terms of an instru- 
ment of trust, to be held and managed for the ben- 
efit of such persons as may from time to time be 
holders of transferable certificates issued by the 
trustees showing the shares into which the beneficial 
interest is divided,!® and which certificates entitle 
the holders to share ratably in the income of the 
property,’® and, on termination of the trust, in the 


10. Thompson v. Rush, 92 N.W. 
1060, 66 Neb. 758. 


ly, (a 
trust” 


“Massachusetts 
_is created wherever trustees 
are given legal title, 


proceeds.?° The essential attribute of such organ- 
ization is that the property is placed in the hands 
of trustees who manage and deal with it for the 
use and benefit of the beneficiaries.*1 This type of 
organization is nothing more than an attempt to 
use the old common-law trust for the purpose of 
carrying on business enterprises.” 


[§ 1026] 2. Nature and Distinctions—a. In Gen- 
eral. Although organizations substantially of the 
character of those herein discussed have frequently 
been designated or referred to as joint-stock com- 
panies or associations,** a business or “Massachu- 
setts” trust is not a joint-stock ecompany;”?+ rather 
business 


or ed on the very simple principles un- 


derlying the relationship of trustee 
with complete]and cestui que trust.” Frederick A. 


Thulin, 


Qa.) poamett v. Worthington, 3 Gill power of management, and, in their 
ue discretion, share profits with creators 
12. McKim v. Blake, 2 N.E. 157,| of trust. 


139 Mass. 593. 


[a] Accounts of trust estate, kept 
by the trustee on the ledger of the 
firm of which he is a member, being 
the only accounts kept by him during 
the time they cover, are admissible 
in evidence in an action against the 
surety on his bond; and it is immate- 
rial that the entries were made by an- 
other, if they were made under the 
personal direction of the trustee. It 
is also immaterial that the accounts 
were falsified, and that the trustee 
had disposed of the property with 
which the accounts charge him. Mc- 
Kim vy. Blake, 2 N.E. 157, 139 Mass. 
593. 


13. Tittman v. Green, 18 S.W. 885, 
108 Mo. 22. 


14. Cully v. People, 73 Ill.App. 501. 
15. Tittman v. Green, 18 S.W. 885, 
LOS MVLovszs Latesv. Lhomas;, TiN. Y: 


S. 1113, 35 Misc. 552. 


[a] Admission of defaulting trus- 
tee before removal, that he had re- 
ceived the trust fund, is admissible in 
evidence. Yates v. Thomas, 71 N.Y.S. 
1113, 35 Mise; 552. 


16. State v. Thresher, 
iG. Conn. 10. 


17. Judge of Probate v. Bowker, 
170 N.E. 451, 270 Mass. 497. 


18. Crocker v. Malley, 44 S.Ct. 462, 
463, 265 U.S. 144, 68 L.Ed. 949 [quot 
Goldwater v. Oltman, 292 P. 624, 627, 
210 Cal. 408]. 


[a] Other definitions.—(1) A com- 
pany, the property of which is held 
by trustees with powers defined by an 
instrument. Erisman v. McCarty, 236 
P. 777, 782, 77 Colo. 282. (2) General- 


58 A. 460, 


Goldwater v. Oltman, 292 
P. 624, 210 Cal. 408. (3) “It is a com- 
bination of capital vested in trustees 
who issue transferable certificates for 
shares and execute a declaration of 
trust designated to provide for the 
shareholders all the immunities of 
corporate shareholding.” S. R. 
Wrightington, ‘Voluntary <Associa- 
Sa Massachusetts” (21 Yale L.J. 
p ‘ 


19. See infra § 1064. 
20. See infra § 1064. 
21. Goldwater v. Oltman, 292 P. 


624, 627, 210 Cal. 408; General Ameri- 
can Oil Co. v. Wagoner Oil & Gas Co., 
247, P99, 118 Okl- 83 


“Generally stated, a trust of this 
nature is created wherever several 
persons transfer the legal title in 
property to trustees with complete 
power of management in such trus- 
tees free from control. of the creators 
of the trust, and the trustees in their 
discretion pay over the profits of the 
enterprise to the creators of the trust 
or their successors in interest.” Gold- 
water v. Oltman, supra. 


“Property is transferred to trus- 
tees, who hold the legal title to all 
the assets belonging to the trust and 
exercise the exclusive management 
and control of it under the terms of 
the agreement. Certificates of part 
ownership, resembling shares of stock 
in a corporation, are issued to those 


who are the ultimate owners of the 
property.” Kimball v. Whitney, 123 
N.E. 665, 233 Mass. 321. 

22. Goldwater v. Oltman, 292 P. 
624, 627, 210 Cal. 408. 

“The business trust is bas- 


“Survey of Business Trust” 
(11 Illinois L.Rev. pp 370, 372). 


23. U.S.—Claggett v. Kilbourne, 1 
Black 346, 17 L.Ed. 213; Bank of To- 
peka v. Eaton, 100 F. 8 [aff 107 F. 


1003]; Gregg v. Sanford, 65 F. 151, 
12 CICLAS Oe be 


Idaho.—Spotswood vy. Morris, 85 P. 
1094, 12 Idaho 360. 


Ill. Hart v. Seymour, 35 N.E. 246, 
147-11]. 598. 


Me.—Holt v. Blake, 47, Me. 62. 


Mass.—Taber v. Breck, 78 N.E. 472, 
192 Mass. 355. 


Pa.—Morris v. Metalline Land Co., 
81 A. 114, 166 Pa. 351; Morris v. Met- 
alline Land Co., 30 A. 240, 164 Pa: 
326, 27 A.L.R. 305, 44 Am.S.R. 614. 


Tex.—Richardson v. Beasley, (Civ. 
App.) 50 S.W.(2d) 420; Green v. La 
Rue Oil Ass’n, (Civ.App.) 272 S.W. 
623; MeVey v. United Timber & Kao- 
lin Ass'n,’ ) (Civ-App:)) 27.0) Siweides 
aga! v. Powell, (Civ.App.) 267 S.W. 

8. 


Wis.t-Durkee_ v. 
Wis. 1. 


24. Crocker v. Malley, 39 S.Ct. 270, 
249 SU:S.2223, 63° Didi 573, 2 Ages 
1601; Johnson v. Lewis, 6 F. 27, 2 Mc- 
Crary 479; Betts v. Hackathorn, 252 
S.W. 602, 159 Ark. 421, 31 A.L.R. 847; 
Baker-McGrew Co. v. Union Seed & 
Fertilizer’ Co.; 183..S.W., 51, V257Awk 
146; Peo. v. North River Sugar Refin- 
ing Co., 24 N.E. 834, 121. NY. 582; 48 
Am.S.R.. 843, 9 L.R.A. 33; Bank of 
Commerce & Trust Co. v. McCabe, 51 
S.W.(2d) 850, 164 Tenn. 591. See also 
Joint Stock Companies § 3. 


Stringham, 8 


“It would be a wide departure from 
normal usage to call the beneficiaries 
here a joint-stock association when 


For later cases, devel¢pments and changes in the law see Annotations, same title and section number. 
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it is the offspring of a union between the unincor- 
porated joint-stock company and the trust,?° and, 
except in so far as constitutional and statutory pro- 
visions defining or affecting corporations have been 
construed to inelude a business trust,?® it is not a 


Such an organization had been held 
1928 


corporation.?7 


to be an “unincorporated company. 
ter of the organization is to be determined by the 
law of the state in which it is located.?°' 


Association distinguished.®° 


they are admitted not to be partners 
in any sense, and when they have 
no joint action or interest and no 
control over the fund. On the other 
hand, the trustees by themselves can- 
not be a joint-stock association. . A 
We perceive no ground for grouping 
the two—beneficiaries and trustees— 
together, in order to turn them into 
an association, by uniting their con- 
trasted functions and powers, al- 
though they are in no proper sense 
associated. It seems to be an unnat- 
ural perversion of a well-known in- 
stitution of the law.’”’ Crocker v. Mal- 
ley, 39.S.Ct. 270, 249 U.S. 223, 234, 63 
L.Ed. 573, 2 A.L.R. 1061. 


[a] “Joint-stock company” and 
“business trust” distinguished.—The 
managers of a joint-stock company 
agents, while 
the managers of a business trust are 
principals and the stockholders ces- 
tuis que trust. Betts v. Hackathorn, 
Py i S.W. 602, 159 Ark. 421, 31 A.L.R. 
47. 


{b] Thus (1) plaintiffs, to whom, 
as trustees, a corporation thereafter 
dissolved, after conveying most and 
leasing the balance of its mills and 
lands to the M corporation and re- 
ceiving the stock of M in return, 
transferred the fee of the property 
subject to lease, and in whose hands 
it left such stock, the trust being de- 
clared to be for the benefit of the 
stockholders of the dissolved corpo- 
ration who were to receive certifi- 
cates, and the functions of the trus- 
tees ‘being to collect the rents and 
incomes, with a large discretion in 
their application, but with a recogni- 
tion that the receipt holders are en- 
titled to them subject to the powers 
confided to the trustees, were held nei- 
ther by themselves nor together with 
the beneficiaries to be an ‘“‘associa- 
tion,” within Income Tax Act Oct. 3, 
1918 § 11, G (a), subjecting to the 
normal tax thereinbefore imposed on 
the entire net income accruing to “ev- 
ery corporation, joint-stock company 
or association, . no matter 
how created,” but to ‘be fiduciaries 
within § II, D, whereby all acting in 
a fiduciary capacity have the exemp- 
tion that individual stockholders have 
from taxation on dividends of a cor- 
poration that itself pays an income 
tax. Crocker v. Malley, 39 S.Ct. 270, 
ZLOE WIS. U2e3, 63 LEbid. 6138) 2cAC LER: 
1601. (2) A trust formed by the 
transfer of the stock of various cor- 
porations to a board of trustees, who 
hold the stock transferred with all the 
rights and powers incident to the 
stockholder in the several corpora- 
tions and who in turn issue certifi- 
cates to the participants, the board 
being created for the purpose of act- 
ing as trustee or manager of the com- 
bined corporations, is not a _ joint- 
stock association. Peo. v. North Riv- 
er Sugar Refining Co., 24 N.E. 834, 
121 N.Y. 582, 18 Am.S.R. 843, 9 LAR WAY 
Boy 


[ec] Where certificate holders are 
given substantially no control of busi- 
ness of trust, by the declaration of 
trust, the trust is not a joint-stock 


While express trusts 
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beneficiaries.*1 


The charac- 


control,?? 


Crocker v. Malley, 39 S. 
Goll mmotioy 


association. 
Ch 270, 249° U.S.) 2238, 
2 A.U.R. 1601. 


“Joint stcck company” 
Stock Companies § 1. 


25. See “The Position of Share- 
holders in Business Trusts” article by 
Calvert Magruder (23 Columbia L. 
Rev. pp 423, 424). 


26. See cases infra this note. 


[a] Particular constitutional or 
statutory provisions.—(1) A constitu- 
tional provision, defining a ‘‘corpora+ 
tion” as including ‘all associations 
and joint stock companies having 
powers or privileges of corporations 
not possessed by individuals or co- 
partnerships,” constitutes a business 
trust in which neither the stockhold- 
ers nor trustees have personal liabil- 
ity, which has perpetual succession, 
and is mot dissolved by the death of 
a stockholder, and as over whose 
property and business the trustees 
have absolute control, a corporation 
within the “Blue Sky Laws.” Reilly 
v. Clyne, 234 P. 85, 27 Ariz. 432, 40 
A.L.R. 1005. (2) A business trust, al- 
though an unincorporated company, is 
deemed to be a “corporation”? within 
the meaning of Const. art 12 § 6, since 
the agreement under which it is or- 
ganized and operated gives it powers 
and privileges not possessed by indi- 
viduals or partnerships. Weber En- 
gine Co. v. Alter, 245 P. 148, 120 Kan. 
5015) 46) ATLAR, 158; Lumber Co. v. 
State Charter Board, £90) PG Ol 107 
Kan, dba (eonbae word ‘ ‘association,” 
as used in Comp. St. § 5305, as amend- 
ed by L. (1921) ec 20, commonly known 
as the “Blue Sky Law,” should be con- 
strued to include such a common-law 
trust as is described in the informa- 
tion in this case. State v. Cosgrove, 
210 P. 393, 36 Idaho 278. (4) Under 
Const. art 12 § 2, and Comp. L. (1915) 
§ 9071, a common-law trust dealing 
primarily in commercial paper and 
managed by trustees elected at an an- 
nual meeting of stockholders has been 
held a corporation organized solely 
for business purposes, and amenable 
to, and governed by, § 90638 et seq, 
regulating foreign corporations doing 
business within the state. Hemphill 
De ieeuee 213 N.W. 867, 238 Mich. 


see Joint 


U.S.—Johnson v. Lewis, 6 F. 


27. 
27, 2 ucts 479. 


Baker-MeGrew Co. v. Union 
Seed & Fertilizer Co., 188 S.W. 571, 
125 Ark. 146. 


Mass.—Gleason v. McKay, 134 Mass. 
419. 


Mo.—Darling v. Buddy, 1 ae (2d) 
168, 318 Mo. 784, 58 A.L.R., 49 


N.Y._-Rice v. Rockefeller, 31 N.E. 
907, 134 N.Y. 174, 30 Am.S. R. 6538, 17 
L.R.A. 237, 29 Abb.N.Cas. 126. 


Tenn.—Bank of Commerce & Trust 
Co. v. McCabe, 51 S.W.(2d) 850, 164 
Tenn. 591. 


[a] Distinguished.—Where a trust 
is created by agreement in writing 
made or adopted by the stockholders 


[§ 1027] b. As Partnership. 
trusts have been said not to be partnerships with- 
out any consideration being 
whether or not such an organization is 
to be regarded as a partnership generally is held to 
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and voluntary associations established by written 
instruments may in some instances run into each 
other and have factors in common, the former may © 
exist without the element of association between the 


Although business 


given to the question of 


and members of certain corporations 
and partnerships and certain individ- 
uals engaged in a similar business, 
one of the objects of which trust is to 
secure to the trustees the general su- 
pervision of the business of the vari- 
ous interested concerns, and the trus- 
tees receive from the various parties 
making or adopting the agreement 
certain bonds and stock and issue to 
them therefor trust certificates trans- 
ferable on the books of the trustees, 
and by virtue of the agreement the 
parties surrendering such bonds and 
stock and the transferees of the trust 
certificates become the beneficiaries 
under the trust, and each certificate 
recites that the person to whom it is 
issued is entitled to a given number 
of shares in the equity of the prop- 
erty held by the trustees, transfer- 
able only on the books of the trustees 
on surrender of the certificate, and 
provides that it is issued on condi- 
tion that the holder or any transferee 
shall be subject to all provisions of 
the agreement creating the trust and 
of the by-laws thereof, while the trust 
is not a corporation, by the agree- 
ment, it has some of the attributes 
of a corporation in so far that through 
its trustees certificates of shares in 
the equity of the property held by 
them are issued and are transferable 
in like manner apparently as are those 
of corporations. Rice v. Rockefeller, 
31 N.E. 907, 134 N.Y. 174, 30 Am.S.R.- 
658, 17 L.R.A. 237, 29 Abb.N:Cas! 126; 


_Nature and attributes of corpora- 
tions see Corporations §§ 3-37. 


Corporate voting trusts see Corpo- 
rations §§ 1420-1433. 


28. In re Associated Trust, 222 F. 
1012; Weber Engine Co. v. Alter, 245 
P. 143, 120) Kan. 557, 46 A.LAR. 158. 


{a] Tllustration.—A trust associa- 
tion, created by an instrument of trust 
providing that the property acquired 
shall be held and managed by a trus- 
tee, but the capital of which is con- 
tributed by certificate holders who 
have power to elect a trustee in case 
of vacancy, each share having one 
vote, alSo to amend the declaration of 
trust, increase the number of shares, 
and by a three-fourths vote terminate 
the trust, is an ‘‘unincorporated com- 
pany” within the meaning of Bankr. 
Act yJuly ds, 1S98 ¢ 54180 4h) Co St 
547), and under such section is sub- 
ject to adjudication as a bankrupt. 
In re Associated Trust, 222 F. 1012. 


Who may be adjudicated bankrupt 
generally see Bankruptcy §§ 40-47, 
83-97. 

29. 
1012. 


30. Unincorporated associations 
defined see Associations § 1. 


81. Bouchard v. First People’s 
Trust, 148 N.E. 895, 253 Mass. 351. 


s2. Johnson v. Lewis, 6 F. 27, 2 
McCrary 479; Bank of Commerce & 
Trust Co. v. McCabe, 51 S.W.(2d) 850, 
164 Tenn. 591. 


Distinguished from partnership see 
Partnership §§ 19, 20. 


In re Associated Trust, 222 F. 
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depend on the extent of control which the bene- 
ficiaries or stockholders of the trust possess in the 
management of the trust,?* as indicated by the terms 
and, 
held, on whether the certificate holders have been 


of the declaration of trust ;?4 


33. Betts v. Hackathorn, 252 S.W. 

02, 159 Ark. 421, 31 A.L.R. 847; Na- 
tional City Finance Co. v. Lewis, (Cal. 
App.) 3 P.(2d) 316 [reh den 4 P.(2d) 
163]; Frost v. Thompson, 106 N.E. 
1009, 1010, 219 Mass. 360; Williams v. 
Milton, 102 N.E. 355, 215 Mass. 1; Nar- 
ragansett Mut. Fire Ins. Co. v. Burn- 
ham, 154 A. 909, 51 R.I. 371. 


“A declaration of trust or other in- 
strument providing for the holding 
of property by trustees for the benefit 
of the owners of assignable certifi- 
cates representing the beneficial in- 
terest in the property may create a 
trust or it may create a partnership. 
Whether it is one or the other de- 
pends upon the way in which the 
trustees are to conduct the affairs 
committed to their charge. If they 
act as principals and are free from 
the control of the certificate holders, 
a trust is created; but if they are 
subject to the control of the certifi- 
eate holders, it is a partnership.” 
Frost v. Thompson, supra. 


Test of whether organization is 
trust or partnership see Partnership 
§ 20. 


34. Betts v. Hackathorn, 252 S.W. 
602, 159 Ark. 421, 31 A.L.R. 847; Frost 
v. Thompson, 106 N.E. 1009, 219 Mass. 
360. 


35. Priestley v. Burrill, 120 N.E. 
100, 230 Mass. 452; Dana v. Treasurer 
& Receiver General, 116 N.E. 941, 227 
Mass. 562; Williams v. Milton, 102 
N.E. 355, 215 Mass. 1; Narragansett 
Mut. Fire Ins. Co. v. Burnham, 154 A. 
S09Fe Die eR. a sls Marchulonis) svi 
Adams, 125 S.E. 340, 97 W.Va. 517. 


[a] Association of stockholders 
constitutes partnership.—(1) Persons 
associating themselves together to 
carry on their business for their mu- 
tual profit create a “partnership,” al- 
though their shares are represented 
by transferable and transmissible cer- 
tificates, and although the legal title 
to the firm property is in the name of 
a third person, who holds merely as 
agent; but, where there is no associa- 
tion between the certificate holders, 
and the property is the property of 
trustees, who manage the same, the 
certificate holders are not partners. 
Williams v. Milton, 102 N.E. 355, 215 
Mass. 1. (2) “They are associated to- 
gether, have a fixed annual meeting, 
and special meetings upon the writ- 
ten request of the holders of one- 
tenth of the shares; they are em- 
powered to fill any vacancy existing 
in the number of trustees, and may 
remove any or all of them and elect 
others in their place. After the erec- 
tion of the new building the trustees 
can incur no debt or liability except 
such as may be incidental to the man- 
agement of the property held by them, 
and then only for an amount not ex- 
ceeding in the aggregate at any one 
time ten thousand dollars; they are 
specially authorized to mortgage the 
premises purchased and the buildings 
they may erect thereon for a specified 
amount but not for a larger amount; 
and no sale of the real estate can be 
made by them unless authorized by 
vote of the Shareholders. In short 
the certificate holders are associated 
together, they control the property, 
and for convenience have placed the 
legal title to it in trustees as their 
managing agents.” Priestley v. Bur- 
rill, 120 N.E. 100, 105, 230 Mass. 452. 
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according to the 
organization 1s 


it has also been 


(3) Where certificate holders are as- 
sociated together in management of 
property and trustees are simply 
managing agents, then a partnership 
relation arises. Narragansett Mut. 
Fire Ins. Co. v. Burnham, 154 A. 909, 
Dluaevelie oitk. 


36. U.S.—Simson y. Klipstein, 262 
EF. 823. 


Ark.—Haskell vy. Patterson, 262 S. 
W. 1002, 65 Ark. 65. See Baker-Mc- 
Grew Co. v. Union Seed & Fertilizer 
Co., 188 S.W. 571,125 Arks 146 (a so- 
ealled stock company composed of 
the members of a former partner- 
ship and others, not incorporated, but 
organized under a scheme known as 
the ‘‘Massachusetts trust,” was in ef- 
fect no more than a “yartnership”). 


Cal.—National City Finance Co. v. 
Lewis, (App.) 3 P.(2d) 316 [reh den 
4-P.(2d) 163]. 


Idaho.—State wv. Cosgrove, 210 P. 
393, 36 Idaho 278. 


Mass.—F lint v. Codman, 142 N.E. 
256, 247 Mass. 463; Howe v. Chmie- 
linski, 130 N.E. 56, 237 Mass. 532; 
Priestley v. Burrill, 120 N.B. 100, 230 
Mass. 452; Dana v. Treasurer & Re- 


ceiver General,_116 N.E. 94h, 227 
Mass. 562; Frost v. Thompson, 106 
N.E. 1009, 215 Mass. 360; Williams 


v. Milton, 102 N.E. 355, 215 Mass. 1; 
Williams vy. City of Boston, 94 N.E. 
808, 208 Mass. 497; Gleason v. McKay, 
134 Mass. 419; Smith v. Moore, 129 
Mass. 222; Whitman v. Porter, 107 
Mass. 522; Hoadley v. County Com- 
missioners of Essex, 105 Mass. 519. 


N.Y.—Byrnes v. Chase National 
Bank, 232) IN-Y¥cS) 224; 225 App. Div. 
102 [att 168 ON. By 428; 251° Noy. 552k 


Okl.—Liquid Carbonic Co. v. Sulli- 
Van, 229 24 561, 103) OK G8. 


W.Va.—Marchulonis y. Adams, 125 
S.E. 340, 97 W.Va. 517. 


[a]. Factors of control rendering 
erganization a partnership.—(1) The 
subscribers of an agreement to pur- 
chase and run a ferryboat, to be 
owned by them in proportion to the 
amounts set against their names, the 
toll to be applied to pay expenses, and 
any balance to be divided among them 
pro rata, each subscriber to have the 
right to Sell his stock, the purchaser 
to have all the rights of an original 
subscriber, a number of the subscrib- 
ers to be elected trustees annually, 
and the association to continue as 
long as the majority of subscribers 
shall determine, are partners. Whit- 
man v. Porter, 107 Mass. 522. (2) 
Where a declaration of trust author- 
izes the association of the certificate 
holders in annual and special meet- 
ings with the specified powers of 
electing the trustees annually, of 
altering or amending the declaration 
of trust in every particular except as 
to the liability of the trustees, of pro- 
hibiting the issuance of additional 
shares to acquire additional money to 
carry out the purposes of the trust 
and of terminating the trust at will, 
a partnership, and not a trust, is cre- 
ated. Liquid Carbonic Co. v. Sullivan, 
22:9 Peb61,103 OKI 785 (3), Ansasso- 
ciation formed under articles provid- 
ing that the legal and equitable title 
to all property should.be in two trus- 
tees, with power to carry on business, 
make contracts, and buy and Sell prop- 
erty, but that the beneficial interest 
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associated thereunder for the purpose of control.*? 
If the stockholders are given the power substan- 
tially to control the business, the trustees acting 


direction of such stockholders, the 
considered a partnership,*® re- 


should be’ in certificate holders, who 
were given power to amend or change 
the articles, was held a partnership. 
Simson v. Klipstein, 262 F. 823. (4) 
Where members of a syndicate organ- 
ized to purchase oil and gas leases 
had power to amend the declaration 
of trust, to remove trustees without 
cause and substitute new ones, to con- 
tinue or terminate the trust, to re- 
quire a statemént of accounts from 
the trustees, and to transact any 
business specified in the call for a 
meeting, the syndicate was a partner- 
ship, rather than a trust. Haskell v. 
Patterson, 262 S.W. 1002, 165 Ark. 65. 
(5) A voluntary association was or- 
ganized under two instruments, one 
called a “declaration of trust’ and the 
other the “by-laws.” They provided 
that stockholders representing two 
thirds in value of outstanding shares 
could remove either or all of the trus- 
tees at any time, appoint others to fill 
the vacancies, and could terminate 
the trust at any time by requiring 
conveyance of the property to new 
trustees or a corporation. The stock- 
holders were authorized to amend ei- 
ther the declaration of trust or the 
py-laws, which provided that the ~ 
treasurer should sign all commercial 
paper. It was held that the associa- 
tion was a partnership, and not a 
trust, the trustees acting not as prin- 
cipals free from control of the stock- 


holders, but subject to their super- 
vision. Frost v. Thompson, 106 N.E. 
1009, 219 Mass. 360. (6) Under a trust 


agreement providing that at any 
meeting stockholders might vote by 
proxy and three fourths in value 
might fill any vacancies existing in 
the number of trustees, who held ti- 
tle to the property of the trust for 
the stockholders, might depose any or 
all of the trustees and elect others, 
direct sale of the property held by the 
trustees, etc., the trustees were man- 
aging agents, subject to the control 
of the stockholders, and, instead of a 
pure trust, a “partnership” existed to 
carry on business for the mutual 
benefit of the stockholders, although 
the legal title to the property stood 
in the name of the trustees. Howe v. 
Chmielinski, 130 N.E. 56, 237 Mass. 
532. (7) Where shares were sold un- 
der a trust agreement whereby trus- 
tees were to purchase property and 
rent it and pay the profits to stock- 
holders, and a small minority of 
stockholders could call a meeting, and 
stockholders at the meeting could 
terminate the transaction or remove 
the trustees, there was a partnership 
among the stockholders, even though 
the main corpus of the trust was real 
estate. Flint v. Codman, 142 N.E. 256, 
247 Mass. 463. (8) The organization 
was also held a partnership where: 
Stockholders could meet together, 
choose the executive committee, adopt 
by-laws, and transact any other need- 
ful business. Gleason v. McKay, 134 
Mass. 419; Hoadley v. County Com- 
missioners of Hssex, 105 Mass. 519. 
(9) Stockholders could elect trustees 
annually and could terminate the 
trust by a majority vote. Whitman 
v. Porter, 107 Mass. 522. (10) Stock- 
holders could remove trustees and 
elect others, and were to bear losses. 
proportionately. Ricker v. American 
Loan & Trust Co., 5 N.E. 284, 140 
Mass. 346. (11) Stockholders could 
remove trustees, elect others to fill 
vacancies, terminate the trust, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gardless of whether the power in such stockholders 
is actually exercised,?7 and even though there is a 
provision in the trust agreement to the contrary.*® 
Ultimate control,*® such as that possessed by cer- 
tificate holders with power to remove trustees,*® or 


TRUSTS 


soclates.#® 


to elect and fill vacancies octurring in the board of 


trustees,*! is such control in the certificate holders 
as constitutes the organization a partnership, and 
On the other hand, 
holders are given no, or little, voice in the man- 
agement of the business, it constitutes a true trust.*? 
The control test has been held applicable even as 
to business trusts organized under express statu- 
Where the intention of the par- 


not a true trust. 


tory authority.** 


amend trust declaration and by-laws. 
Frost v. Thompson, 106 N.E. 1009, 219 
Mass. 360. (12) Stockholders meet 
annually, fill vacancies among trus- 
tees, remove any or all trustees, and 
have power to prevent the sale of the 
realty of the association. Priestley 
ORE 120 N.B. 100, 230 Mass. 
452. 


37. Simson y. Klipstein, 262 F. 823. 
But see In re Associated Trust, 222 
F. 1012 (where a business trust in 
which the certificate holders had po- 
tential control was keld not to be a 
partnership but at unincorporated 
company within the terms of the 
Bankruptcy Act). 


38. Williams vy. City of Boston, 94 
N.E. 808, 208 Mass. 497. 


Status and liability of stockholders 
see infra §§ 1063-1065. 


39. Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408. 


40. Haskell v. Patterson, 262 S.W. 
1002, 165 Ark. 65; Goldwater v. Olt- 
man, 292 P. 624, 629, 210 Cal. 408. 


“Tf the trustees are subject to be- 
ing removed by the shareholders, and 
are dependent upon them for elec- 
tion, it is apparent that the ultimate 
control of the organization rests in 
the shareholders.” Goldwater v. Olt- 
man, supra. 


41. Goldwater v. Oltman, supra. 


42. U.S.—Crocker v. Malley, 39 S. 
Ct. 270, 249 U.S. 223, 63 L.Ed. 5738, 2 
A.L.R. 1601; Simson vy. Klipstein, 262 
By S23. 


Ark.—Betts v. Hackathorn, 252 S. 
W. 602, 159 Ark. 421, 31 A.L.R. 847. 


Cal.—Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408; National City Fi- 
nance Co. vy. Lewis, (App.) 3 P.(2d) 
316 [reh den 4 P.(2d) 163]. - 


Idaho.—State v. Cosgrove, 
393, 36 Idaho 278. 


Tll.— H. Kramer & Co. v. Cummings, 
225 Tll.App. 26. 


Kan.—Home Lumber Co. v. Hop- 
kins, 190 P. 601, 107 Kan. 153, 10 A.L. 
Ra si9. 


Mass.—Williams v. Milton, 102 N.E. 
855, 215 Mass. 1; Mayo v. Moritz, 24 
N.E. 1083, 151 Mass. 481. 


Mo.—Darling v. Buddy, 1 yuk (2d) 
163, 318 Mo. 784, 58 A.L.R. 493. 


N.Y.—Rice v. Rockefeller, 
907, 184 N.Y. 174, 30 Am.S.R. 658, 17 
L.R.A. 237, 29 Abb.N.Cas. 126; Byrnes 
v. Chase National Bank, 232 N.Y.S. 
224, 225 App.Div. 102 [aff 168 N.E. 
ADS. I5t ON. ero o Lis merowd ve Bedell, 
265. N.Y.S. 262. 


Okl.—Liquid Carbonic Co. v. Sul- 
livan, 229 P. 561, 103 Okl. 78. 


R.I.—Narragansett Mut. Fire Ins. 
Co. v. Burnham, 154 A. 909, 51 R.I. 
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210 P. 


31 N.E. 


rif the stock- 


sonal liability.*® 


371; Rhode Island Hosp. Trust Co. 
vei Gopeland,, 98 A. 273, 39) R.1.-193. 


[a] Relation between them is that 
of trustee and cestui que trust, where 
the trustees are free from the con- 
trol of the certificate holders in.the 
management of the property. Nar- 
ragansett Mut. Fire Ins. Co. v. Burn- 
Nami, Loss Ae OOOO vale onl. 


[b] Intention of parties.—The 
court, in determining whether a trust 
or a partnership was created, will 
consider what the parties did, and will 
not consider what they intended to 
do, unless there is a doubt as to what 
they did. Williams v. Milton, 102 N. 
BH. 355, 215%Mass: 1. 


[c] Organization is trust where 
the property is held by trustees, man- 
aged for the benefit of the stockhold- 
ers by the trustees and not the stock- 
holders, with no association of or 
among the stockholders whose rights 
are limited to receiving their respec- 
tive shares of the income of the trust 
during its continuance, and of the 
proceeds of the corpus when the trust 
terminates. Williams v. Milton, 102 
N.E. -355, 215 Mass. 1. 


{d] Bare power to terminate trust. 
—The bare power given to the stock- 
holders to terminate the trust on a 
two-thirds vote of the stockholders is 
not such ultimate power as would 
constitute the organization a partner- 
ship. Goldwater vy. Oltman, 292 P. 
624, 210 Cal. 408. 


[e] Ilustrations.—(1) Where by 
the terms of an indenture of trust the 
property contributed by certificate 
holders or purchased with money con- 
tributed by them was held by trustees 
in trust to pay the income to the 
holders, and on the termination of the 
trust to divide the proceeds: among 
them, and the holders, called ‘‘céstuis 
que trustent, ” had the sole right to 
have the property administered in 
their interest by the trustees, who 
controlled the business, and to receive 
income while the trust continued, and 
their share of the corpus when it 
terminated, and the trustees were au- 
thorized to set aside such portion of 
the income as should not be required 
for dividends for a surplus fund, 
which might be subsequently used in 
payment of dividends, the certificate 
holders were not partners, but a trust 
was created, within St. (1909) ec 490 
pt 1 § 28, providing that personalty 
held in trust, the income from which 
is payable to another, shall be as- 
sessed to the trustee in the city or 
town in which the beneficiary resides. 
Williams v. Milton, 102 N.E. 355, 215 
Mass. 1. (2) A trust declaration giv- 
ing to the trustees complete control 
of the business, except that it pro- 
vided for consent of the stockholders 
to the mortgaging of the trust prop- 
erty and to the amending of the trust 
declaration in so far as it affected the 
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ties associating to carry on a business to form a 
business trust is never consummated, the organiza- 
tion resulting constitutes a partnership,** with re- 
sulting individual liability on the part of the as- 


In Texas there was, for some time, an uncertainty 
as to the state of the law on the question of whether 
there could be a pure business trust with the accom- 
panying exemption of the stockholders from per- 


In a number of the cases the court, 


either directly or indirectly, adopted the Massachu- 
setts control test in determining whether the or- 
ganization was a pure trust or a partnership.*’, 


In 


stockholders, and which also gave to 
the stockholders the right to termin- 
ate the trust, creates a pure business 
trust, and not a partnership. Gold- 
water v. Oltman, 292 P. 624, 210 Cal. 
408. (3) Where, under the terms of 
an agreement, title to the entire capi- 
tal stock of a railway company was 
vested in five persons designated as 
syndicate managers, who held title to 
all of the property and were author- 
ized to use it according to their own 
judgment and discretion for a general 
purpose outlined in the agreement, it 
was held that the agreement did not 
create either partnership or relation 
of principal and agent. Darling v. 
Buddy, 1 S.W.(2d) 163, 318 Mo. 784, 
58 A.L.R. 493. (4) The scrip holders 
are not made copartners by a con- 
veyance of all rights in an invention, 
and in patents to be issued therefor, 
to trustees, to manage and dispose 
of as may seem best, and, after de- 
ducting expenses, to pay over the 
proceeds, one half to the inventor, 
and the other half to the holders of 
scrip to be issued to raise money for 
the more advantageous disposition 
of the invention. Mayo vy. Moritz, 24 
N.E. 1088, 151 Mass. 481. 


{f] Right of stockholders to con- 
sent to change in declaration of trust 
is not Such control as renders the 


organization a partnership rather 
than a pure trust. Crocker v. Malley, 
39 SiCt 2:70) 249" WiS5 2237 963 seas 


573, 2 A.L.R. 1601; Williams v. Mil- 
ton, 102 N.E. 355, 215 Mass. 1 (stock- 
holders cannot force trustees to 
change trust instrument). 


[gs] Requisite of consent to filling 
vacancies among trustees is not such 
control in stockholders as makes the 
organization a partnership. Crocker 
v. Malley, 39 S.Ct: 270, 249 U:sS. 2238, 
63 L.Ed. 573, 2 A.L.R. 1601. 


[h] Mere right to elect trustees 
and consent to change in trust arti- 
cles is not such control. Hamilton y, 
Young, 225 P. 1045, 116 Kan. 128. 


{i] Leading case—Williams v, 
Milton, 102 N.E. 355, 215 Mass. 1. 


43. Liquid Carbonic Co. y. Sulli- 
van, 229) Po 561) 103 Oki, 378: 


44. Hollis v. O. A. Steiner Tire 
Co., 247 P. 66, 122 Okl. 190. 


45. See infra § 1065. 


46. See cases infra notes 47-51; 
and 1 Texas lL. Rev. p 127 (article by 
I. P. Hildebrand, in which the ‘state 
of the Texas law at that time was 
discussed). 


47. Cattle Raisers’ Loan Co. v. 
Sutton, (Tex.Civ.App.) 271 S.W. 233; 
Davis v. Hudgins, (Tex.Civ.App.) 225 
S.w. 73 (agreement under which 
stockholders elect trustees annually 
and have the right to terminate the 
trust before the time fixed held to be 
a trust); Fisheries Co. v. McCoy, 
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others, on the other hand, the court generally, by 
way of dictum in cases where application of the con- 
trol test would have constituted the organizations 
partnerships nevertheless, refused to accept such 
test, and said that such organizations were part- 
nerships or joint-stock companies regardless of the 
question of control.48 Some late cases seem to have 
settled definitely the law for Texas, holding that 
organizations such as are herein being discussed are 
partnerships*® of the joint-stock variety,°® regard- 
less of whether or not the stockholders have retained 
control over the trustees and the business, it being 
said therein that the mere delegation of exclusive 
control over the common property of the stockholders 
is insufficient of itself to convert into a trust an 
organization that would otherwise be a joint-stock 
company, the members of which are subject to the 
liability of partners.*? 

[§ 1028] B. Origin and Basis for Development. 
Such estates as are being herein discussed have been 


known to business and commerce both in this coun- 
try and England for many -years.®? Such estates 


TRUSTS 


oe 


have for centuries been recognized in English ju- 


risprudence as founded on sound principles of eq- 
uity.** In America the first extensive development 
of such trust estates in the business world came in 
the state of Massachusetts,®* so that even now they 
are frequently referred to in legal lore as “Massa- 
chusetts trusts.”°° The chief purpose for the se- 
leetion of this form of organization as a basis for 
the transaction of business is to avoid personal lia- 
bility of the stockholders for the legal obligations 
which may be incurred by the association in the 
transaction of the business proposed, and for which 
obligations such beneficiaries would be personally 
liable if the same business were transacted under 
a partnership or joint-stock agreement.°® Hostility 
to, and unreasonable regulation of, corporations also 
have had their part in the development of the busi- 
ness trust.°* * 


[§ 1029] C. Organization®*—1. Creation—a. In 
General. The basis of a business trust is the in- 
strument of trust or agreement,°® and, in the absence 


(Tex.Civ.App.) 202 S.W. 3438 (stock- 
holders reserved the right ‘‘to trans- 
act other business at the annual meet- 
ing than the election of trustees”). 


[a] If beneficiary has power di- 
rectly or indirectly to control conduct 
of trustee by arbitrarily altering the 
conditions of the trust or the manner 
of its performance, the business is le- 
gally so much within the beneficiary’s 
control as to make him responsible to 
creditors with whom the trustee con- 
tracts. Morehead v. Greenville Exch. 
Nat. Bank, (Tex.Civ.App.) 243 S.W. 
546. 


{b] Organization pure trust.—A 
declaration of trust creating a stock 
raisers’ loan company giving the sole 
trustee power to manage, control, and 
organize another corporation to pur- 
chase and take over the trust assets 
and to convey trust property to it has 
been held to create a pure trust, and 
not a partnership. Cattle Raisers’ 
Loan Co. v. Sutton, (Tex.Civ.App.) 
271 S.W. 233. 


48. Reeves v. Powell, (Tex.Civ. 
App.) 267 S.W. 3828; Harvey Co. y. 
Braden, (Tex.Civ.App.) 260 S.W. 655; 
Feldman v. American Dist. Tel. Co., 
.(Tex.Civ.App.) 257 S.W. 929; Nini v. 
Cravens & Cage Co., (Tex.Civ.App.) 
253 S.W. 582; West Side Oil Co. v. 
MecDorman, (Tex.Civ.App.) 244 S.W. 
167; McCamey v. Hollister Oil Co., 
(Tex.Civ.App.) 241 S.W. 689; Stroud 
Motor Mfg. Co. v. Gunzer, (Tex.Civ. 
App.) 240 S.W. 644; Wells v. Mackay 
Telegraph-Cable Co., (Tex.Civ.App.) 
239 S.W. 1001. See article by I. P. 
Hildebrand in 1 Texas L. Rev. pp 127, 
153, reviewing the Texas cases and 
criticizing this view. 


[a] Discussion of Texas cases.— 
Harvey Co. v. Braden, (Civ.App.) 260 
S.W. 655. 


49. Howe v. Keystone Pipe & Sup- 
ply Co., 274 S.W. 5638, 115 Tex. 158; 
Victor Refining Co. v. City Nat. Bank 
of Commerce, 274 S.W. 561, 115 Tex. 
71; Thompson v. Schmitt, 274 S.W. 
554, 559, 115 Tex. 53 (approving Wells 
v. Mackay Telegraph-Cable Co., (Tex. 
Civ.App.) 239 S.W. 1001, and stating 
‘Gf we were bound to apply the rule 
formulated in Massachusetts, as, of 
course we are not, we would not hold 
the association under consideration 
to be other than a partnership. In 
the first place, these articles rebut 


the contention that the so-called trus- 
tees are to act as principals, in that 
they are simply to exercise purely 
representative authority—expressly 
delegated and carefully defined—in 
the sole interest of those by whom it 
is conferred. In the next place, our 
law affords too ample remedies to the 
certificate holders—when treated as 
owners of the beneficial equitable es- 
tate—for us to sanction the idea of 
the trustees being beyond effective 
control by such owners. In truth, the 
certificate holders, by contract, have 
combined their capital to carry on a 
joint mercantile business as princi- 
pals, and thereby secured rights not 
to be disregarded by their agents’’); 
Hollister v. McCamey, 274 S.W. 562, 
115 Tex. 49; O’Dell v. Grubstake Inv. 
Ass’n, (Tex.Civ.App.) 38 S.W.(2d) 
151; Pomona Mut. Oil Syndicate v. 
Williamsport Wire Rope Co., (Tex. 
Giv App.) 282: (SJWinio5s8s Dayle v Es 
Smith Oil Co. y. Continental Supply 
Co., (Tex.Civ.App.) 268 S.W. 489. 


[a] Thus a partnership is created 
by a declaration of trust, under 
which holders of certificates of a 
beneficial interest furnished a -pro- 
portionate part of the capital for a 
mercantile business to be operated 
for their joint account and for their 
mutual profit, and to be conducted by 
their chosen agents, called “trustees,” 
who ‘were especially empowered to 
contract debts. Thompson y. Schmitt, 
274 S.W. 554, 115 Tex. 53. 


50. Thompson y. Schmitt, 
Continental Supply Co. v. 
(Tex.Civ.App.) 272 S.W. 325. 


51. Thompson v. Schmitt, 
Wi. 554, 115 Dex. 53° 


52. State v. Cosgrove, 210 °P. 393, 
36 Idaho 278. 


53. General American Oil Co. v. 
Cees Oil & Gas Co., 247 P. 99, 118 
1. 5 


54. General American Oil Co. v. 
Wagoner Oil & Gas Co., supra; Bank 
of Commerce & Trust Co. v. McCabe, 
51 S.W.(2d) 850, 164 Tenn. 591; Mc- 
Camey v. Hollister Oil Co., (Tex.Ciy. 
App.) 241 S.W. 689; Baker v. Stern, 
ane N.W. 147, 194 Wis. 233, 58 A.L.R. 
462. 


[a] Early case.—In a Massachu- 
setts case in 1854 the court refers to 
organizations formed without incor- 


supra; 
Adams, 


274 S. 


poration for the purchase and sale of 
lands in which the grant is made to 
trustees in trust for the several mem- 
bers designated and in which certifi- 
cates are issued to such members in- 
dicating their share in the property. 
Atty.-Gen. v. Federal Street Meeting- 
house, 3 Gray (Mass.) 1. 


55. General American Oil Co. v. 
Wagoner Oil & Gas Co., 247 P. 99, 118 
Okl. 83; Bank of Commerce & Trust 
Co. v. McCabe, 51 S.W.(2d) 850, 164 
Tenn. 591; McCamey v. Hollister Oil 
Co., (Tex.Civ.App.) 241 S.W. 689; 
Baker vy. Stern, 216 N.W. 147, 194 Wis. 
233, 58 A.L.R. 462. 


56. McCamey v. Hollister Oil Co., 
(Tex.Civ.App.) 241 S.W. 689. 


Liability of members of: 


Joint stock company see Joint Stock 
Companies §§ 36, 37. 


Pannenehi see Partnership §§ eet 


57. See Bank of Commerce & Trust 
Co. v. McCabe, 51 S.W.(2d) 850, 851, 
164 Tenn. 591. 


[a] Associates of business trust 
may obtain ‘most of the advantages 
belonging to corporations, without 
the authority of any legislative act, 
and with freedom from the restric- 
tions and regulations imposed by law 
upon corporations.” Hussey v. Ar- 
nold, 70 N.E. 87, 185 Mass. 202. 


58. Joint stock companies 
Joint Stock Companies §§ 6-8. 


59. Crocker v. Malley, 44 S.Ct. 462, 
265 U.S. 144, 68 L.Ed. 949; Brisman v. 
MeG@arty,/ 286) Pr T7719 Seolommosae 
Smith v. Moore, 129 Mass. 222. 


[a] Forms of trust instruments in 
whole or in part. Spotswood y. Mor- 
ris, 85 P. 1094, 12 Idaho 360, 6 L.R.A. 


see 


N.S. 665; Priestley v. Burrill, 120 N. 
E. 100, 230 Mass. 452; Howe v. 
Morse, 55 N.E. 218, 174 Mass. 491; 


Venner y. Great Northern R. Co., 136 
N.W. 271, 117 Minn. 447; Darling v. 
Buddy, 1 S.W.(2d) 168, 318 Mo. 784, 
58 A.L.R. 493; Liquid Carbonic Co. 
v. Sullivan, 229 P. 561, 103 Okl. 78; 
Rhode Island Hosp. Trust Co. v. 
Copeland, 98 A. 273, 39 R.I. 193 (pure 
trust); Reeves v. Powell, (Tex.Civ. 
App.) 267 S.W. 328; McCamey vy. Hol- 
lister Oil Co., (Tex.Civ.App.) 241 S.W. 
689; Marchulonis vy. Adams, 125 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 1027-1029 


pes 


§§ 1029-1031] . 


of any statute on the subject,®° no special form or 
words are necessary to create a business trust,®! 
it depending on the intention of the parties as ex- 
pressed by the agreement.°? That an agreement does 
not contain the words “trust” or “trustee” does not 
of itself determine whether or not it constitutes a 
declaration of trust®* and creates a common-law busi- 
ness trust.°* It is not inecorporated,®® nor is it or- 
ganized under any statute.°® It is created by act 
of the parties®’ and does not depend on statutory 
law for its validity.°* Consequently it derives no 
power, benefit, or privilege from any statute.°® In 
accordance with the rules governing the creation 
of trusts generally*® it has been said that a decla- 
ration of trust under which the trustees and bene- 
ficiaries are one and the same persons is ineffectual 
to create a business trust,’+ the organization re- 
maining ineffective as a trust until persons not trus- 
tees become stockholders,’? such acquisition of shares 
by nontrustees validating the trust." 


[§ 1030] b. Statutory Provisions.‘¢ The statutes 
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of some jurisdictions recognize the existence of busi- 
ness trusts’?® and impose on them specified obliga- 
tions and liabilities.7® In other jurisdictions stat- 
utes pertaining to corporations and joint-stock com- 
panies have been construed to apply to business 
trusts.77 It has been held in a jurisdiction where 
the constitution or statute defines “corporations” 
as including associations possessing powers and priv- 
ileges not possessed by individuals or partnerships** 
that a common-law business trust as such may not 
do business therein,?® while in another jurisdiction, 
having a similar provision, it was held that a busi- 
ness trust before it may be permitted to do business 
in the state must conform with all the regulations 
imposed by the statutes on corporations.*° In some 
cases the trust is not permitted to do business un- 
less it has complied with applicable statutory reg- 
ulations.*? 


[§ 1031] c. Legality.*2 Although a debtor can- 
not sereen his property from his creditors by the 
use of such an organization,®* business trusts are 


340, 97 W.Va. 517; Baker v. Stern, 216 | corporations. 


N.W. 147, 194 Wis. 233, 58 A.L.R. 462. 
60. See infra § 1030. 


61. Darling v. Buddy, ss" ce (2d) 
163, 318 Mo. 784, 58 A.L.R. 


62. Darling v. Buddy, supra. 


{a] Intention of parties is to be 
ascertained from the whole of the 
-contract, from the actual relation it 
created, not from the fact that the 
parties used the words “syndicate” or 
“syndicate managers,” and did not in 
express terms denominate the instru- 
ment a “trust agreement,’ and that 
the parties occupying the actual rela- 
tion of trustees are called “syndicate 
managers.” Darling v. Buddy, 
W.(2d) 168, 318 Mo. 784, 58 A.L.R. 
493. 


63. Darling v. Buddy, supra. 
64 Darling v. Buddy, supra. 


65. Crocker v. Malley, 44 S.Ct. 462, 
265 U.S. 144, 68 L.Ed. 949. 


66. Crocker v. Malley, supra; Eliot 
vy. Freeman, 31 S.Ct. 360, 220 U.S. 178, 
55 L.Ed. 424. 


[a] Thus real estate trusts creat- 
ed by deed for the purchasing, im- 
proving, holding, or selling of lands 
and buildings for the benefit of the 
stockholders, which do not derive 
any benefit from, and are not organ- 
ized under, any statute of the state, 
and which, by their terms, end with 
lives in being and twenty years there- 
after, are not subject to the excise 
imposed by the act Aug. 5, 1909 (St. 
at L. 1st Sess. 61st Congr. pp 11—112-— 
117 c 6) § 38, on the doing of business 
by corporations, joint-stock compa- 
nies, or associations “now or here- 
after organized under the laws of the 
United States or of any other state or 
territory.’ Eliot v. Freeman, 31 S.Ct. 
360, 220 U.S. 178, 55 L.Ed. 424. 


67. Goldwater v. Oltman, 
624, 210 Cal. 408. 


68. Goldwater v. Oltman, supra. 


69. Crocker v. Malley, 44 S.Ct. 462, 
265 U.S. 144, 68 L.Ed. 949; Eliot v. 
Freeman, 31 S.Ct. 360, 220 U.S. 178, 55 
L.Ed. 424; Betts v. Hackathorn, 252 
S.W. 602, 459 Ark. 421, 31 A.L.R. 847; 
Goldwater v. Oltman, 292 P. 624, 210 
Cal. 408; Gleason v. McKay, 134 Mass. 
419. 


[a] Business trusts operate under 
the general laws of the land, not un- 
der statutory protection and. restric- 
tions, as do limited partnerships and 


292 P. 


Se: 


Betts v. Hackathorn, 
ae S.W. 602, 159 Ark, 421, 31 A.L.R. 
847. 


70. Necessity for cestui 
from trustee see supra § 24 


distinct 


71. Henry G. Taussig Co. v. Poin- 
fee saul (Mo.App.) 30 S.W.(2d) 635, 
637. 

72. Henry G. Taussig Co. v. Poin- 


dexter, supra. 


73. Henry G. Taussig Co. vy. Poin- 
dexter, supra. 


“As soon as other parties became 
holders of beneficial interests so that 
their estate and that of the trustees 
was separate and distinct, and the 
trustees were in fact trustees for 
them as well as for themselves, then 
life was thereby imparted to the trust 
agreement and it becomes a valid in- 
strument.” Henry G. Taussig Co. v. 
Poindexter, supra. 


74, Cross references: 
Massachusetts trust as Subject to: 


Excise tax see Internal Revenue § 
167 note 8 [a]. 


Income tax see Internal Revenue § 
57. 
Regulation of joint stock companies 
see Joint Stock Companies § 8. 


Taxation of property held by trustee 
see Taxation § 644. 


75. See statutory provisions. 
76. See statutory provisions. 
[a] Validity of tax statute.—St. 


(1878) e@ 275, extending the provisions 
of St. (1865) c 2838, so that they shall 
apply ‘ ‘so far as applicable, to compa- 
nies, copartnerships and other asso- 
ciations having a location or place of 
business within this Commonwealth, 
in which the beneficial interest is held 
in shares which are assignable with- 
out consent of the other associates 
specifically authorizing such trans- 
fer,’ and providing that the tax pro- 
vided for in St. (1865) ¢ 283, “shall 
be paid by such company, copartner- 
ship or association upon the aggre- 
gate value of the shares of said capi- 
tal stock, in the manner provided in 
said chapter for taxes upon corpora- 
tions,’ so far as it applies to a part- 
nership in which, by agreement of 
the partners, the interest of each 
member may be transferred without 
the special assent of the other mem- 
bers, is unconstitutional. Gleason vy. 


McKay, 134 Mass. 419. 
77. See case infra this note. 


[a] For example, a common-law 
trust established pursuant to Comp. 
L. (1915) §§ 11565, 11575, limiting the 
personal liability of the investors, 
providing for issuance of negotiable 
certificates of interest, transferable 
only on the books of the trustees, 
providing that on the death of a 
stockholder his personal representa- 
tives should succeed to his interest in 
the trust property, and in effect clear- 
ly seeking to exercise rights and pow- 
ers conferred on corporations is a 
corporation within Const. art 12 § 2; 
Pub. Acts (1921) Nos. 84, 85, as 
amended by Pub. Acts (1923) No. 233. 
Nedeau v. United Petroleum, 232 N.. 
W. 202, 251 Mich. 673. See supra § 
1026 text and note 26. 


78. 
26. 


79. State v. Hinkle, 219 P. 41, 126 
Wash. 581. 


80. Harris v. United States Mexico 
Oil GCo., 204 BP. 754, 110 Kan. 532. 


[a] Sale of stock.—A trust can 
only sell securities and stock within 
the state by conforming to the regu- 
lations imposed by statute on eorpo- 
rations. Home Lumber Co. v. Hop- 
kins, 190 Ps 601, 107 Kant 153, 220" A’ 
WEEE S Tio). 


81. Nedeau v. United Petroleum, 
232 N.W. 202, 251 Mich. 673; Hemphill 
v. Orloff, 213 N.W. 867, 238 Mich. 508. 


[a] Filing annual report.—Nedeau 
v. United Petroleum, 232 N.W. 202, 
251 Mich. 673. 


[b] Foreign corporations.—A trust 
soliciting business within the state, 
of financing automobile dealers by 
purchasing paper of their customers 
secured by chattel mortgages, cover- 
ing numerous transactions and a con- 
siderable period of time, has been 
held doing business within the state 
within the meaning of Comp. L. 
(1915) § 9063 et seq, regulating for- 
eign corporations doing business 
within the state. Hemphill v. Orloff, 
213 N.W. 867, 2388 Mich. 508. 


82. As affected by rule against 
perpetnities:see infra § 1035. 


Legality of joint stock companies 
see Joint Stock Companies § 7. 


83. Cunningham v. Bright, 117 N. 
E. 909, 228 Mass. 385. 


See supra § 1026 text and note 
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generally recognized as legal** with the right to do 
business as such,®*® under the general law of the 
land,*® the right ‘to create the same being based on 
the natural common-law rights of the individuals 
The legality of such trusts has 
been recognized even where the liability of the cer- 
tificate holders is limited to their investment,** and 
this notwithstanding the existence of statutes pro- 


establishing it.87 


TRUSTS 


an end.?? 


assignable.°® 


viding for limited liability in the case of limited 


partnerships and corporations.®® 


involved.?° 
fraudulent or deceitful.% 


84 Ark.—Palmer v. Taylor, 269 S. 
W. 996, 168 Ark. 127; Coleman v. Mc- 
Kee, 257 S.W. 732, 162 Ark. 90; Betts 
Vv. Hackathorn, 252 S.W. 602, 159 Ark. 
470; 31, A-LAR. 84% 


Colo.—Erisman vy. McCarty, 236 P. 
Wd MC OLO.2 25.9% 


Mass.—Phillips v. Blatchford, 137 
Mass. 510 (partnership with trans- 
ferable shares is legal); Gleason v. 
McKay, 134 Mass. 419. 


Tex.—Connally v. Lyons, 18 S.W. 
799, 82 Tex. 664; Cattle Raisers’ Loan 
Co. v. Sutton, (Civ.App.) 271 S.W. 
233. 


Wis.—Baker v. Stern, 216 N.W. 147, 
156, 194 Wis. 233, 58 A.L.R. 462. 


But see McClaren v. Dawes Elec- 
tric Sign, ete., Co., 156 N.E. 584, 86 
Ind.App. 196 (suggesting inferential- 
ly that business trusts organized to 
evade the statutes relating to corpo- 
rations and the liability of its mem- 
bers as partners are unauthorized in 
Indiana, the results of the case not 
requiring any such rule). 


“As respects their fundamental 
characteristics, business trusts have 
almost universally been held to be 
valid.” Baker v. Stern, supra. 


85. Palmer v. Taylor, 269 S.W. 996, 
168 Ark. 127; Coleman v. McKee, 257 
Svea oss DLO ls Anke le9 0a Betts a tv. 
Hackathorn, 252 S.W. 602, 159 Ark. 
42, 3 A... 2847. 


86. Palmer v. Taylor, 269 S.W. 996, 
168 Ark. 127; Betts v. Hackathorn, 
252 S.W. 602, 159 Ark. 421, 31 A.L.R. 
847. See Coleman vy. McKee, 257 S. 
W. 7338, 162 Ark. 90. 


87. Gleason vy. McKay, 134 Mass. 
419. 


88. Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408; Carpenter v. Elmer 
Reawsly iCo.,, 293. P:162,..109 .Cal App. 
Dos 


Liability of: 
Stockholders see infra § 1065. 
Trustees see infra §§ 1057-1060. 


89. Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408; Darling v. Buddy, 
1 S.W.(2d) 1638, 318 Mo. 784, 58 A.L.R. 
493. But see West Side Oil Co. v. 
McDorman, (Tex.Civ.App.) 244 S.W. 
167 (such statutes exclude the power 
to create a trust by a joint trust or 
stock association in which it is sought 
to limit the liability of stockholders). 


[a] Reasons for Yrule.—(1) An 
agreement by which the entire con- 


It has also been 
said that the validity of a business or Massachusetts 
trust must be determined on the particular plan 
Such an organization is not per se 
A business trust is not 
violative of a statute, providing that disposition of 
rents and profits of land received after execution of 
a trust shall be governed by rules relating to future 
estates in land, where the agreement could be ter- 
minated at any time by persons in being, and there- 


exereised.?8 


trol and management of a railroad 
was vested in five managers, thus 
creating a responsible principal who 
held title to property and exclusive 
control over it, did not violate legis- 
lative policy as expressed in Const. 
art 12 § 11; Rev. St. (1919) §§ 9722— 
10851, concerning corporations, and 
§§ 9237-9249, concerning limited part- 
nerships. Darling v. Buddy, 1 S.W. 
(2d) 163, 318 Mo. 784, 58 A.L.R. 493 
(reviewing cases suggesting a con- 
trary rule). (2) “It is true thatthe 
statutes of this state provide for lim- 
ited liability in the case of limited 
partnerships and corporations, but we 
find nothing in those statutory provi- 
sions that manifests an intent to limit 
the types of business organizations 
which shall enjoy this privilege to 
the two types of business organiza- 
tions ' enumerated.’’ Goldwater: v. 
Oltman, 292 P. 624, 629, 210 Cal. 
[erit dictum alleged to contrary Old 
River Farms Co. v. Roscoe Haegelin 
Co., 276 P. 1047, 98 Cal.App. 331]. 


90. Baker v. Stern, 216 N.W. 
194 Wis. 233, 58 A.L.R. 462. 


{a] INustration.—The general-plan 
of a business or Masséachusetts trust 
under which the trustee was to hold 
title to the fee and lease of realty 
in trust for the purpose of paying 
holders of trust certificates a speci- 
fied sum annually and from any ex- 
cess in its hands retire the certifi- 
cates and on retirement distribute 
rent, and, in case of the sale of prop- 
erty, distribute the proceeds to the 
holders of ultimate title certificates, 
is not contrary to public policy, in 
view of St. (1925) § 226.14 (L. [1923] 
e 481), recognizing such trusts and 
prescribing conditions under which 
they may operate. Baker v. Stern, 
216 N.W. 147, 194 Wis. 233, 58 A.L.R. 
462. 

91. Erisman_ v. 
TA OOO MIA SO. 


92. Baker v. Stern, ne N.W. 147, 
194 Wis. 2338, 58 Preibale, 6H 


93. Simonds v. Rowe, he N.Y.S 
677, 110 Misc. 52 [aff 185 N.Y.S. 954] 
(Real Prop. L. § 92). 

94. See supra § 27. 


95. Baker v. Stern, 216 
194 Wis. 233, 58 A.L.R. 46 


[a] Reason for rule.—‘‘The stat- 
ute in question is often referred to 
as a spendthrift statute and was 
intended to protect beneficiaries 
against their own improvident acts, 
whereby the purpose of the trust 
might be defeated. It can have no 


147, 


McCarty, 236 P. 


ie 147, 


408- 


ae | 
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by the disposition of the rents and profits come to 
A testamentary trust for the purpose of . 
carrying on a business as to which the trustees and 
beneficiaries are the same persons is void because 
of the merger of the legal and equitable estates.* 


A “spendthrift” statute’ has been held not to 
apply to a business trust, the shares of which are 


Statute of uses®® has no application to a business 
trust where, in order to carry out the powers given 
them, the trustees must have the legal title to the 
property,®7 even though the stockholders have po- 
tential control of the business which they have not 
The statute has no application to a 
case where the trustee has himself a beneficial in- 
terest and is something more than the holder of 
the mere nominal title.®® 


In Washington, where the term “corporation” is 


application where the beneficiary is 
in reality a purchaser and not the 
object of the care and solicitude of 
the settlor. It is therefore consid- 
ered that the fact that the certifi- 
eates are assignable does not make 
them invalid because in violation of 
the provisions of section 231.19.” 
Baker v. Stern, 216 N.W. 147, 160, 194 
Wis.-233, 58 A.L.R. 462. 


[b] MDlustration. — A business 
trust is not invalid because the trust 
certificates were by their terms made 
assignable by their holders; St. 
(1925) § 231.19, known as a spend- 
thrift statute, prohibiting the benefi- 
ciary of a trust for receipt of rents 
and profits of land from assigning or 
otherwise disposing of such interest, 
not being applicable to business 
trusts. Baker v. Stern, 216 N.W. 147, 
194 Wis. 233, 58 A.L.R. 462. 


96. See supra §§ 267-269. 


97. Hart v. Seymour, 35 N.B. 246, 
147 Ill. 598; Reffon Realty Corp. v. 
Adams Land & Building Co., 98 A. 
199, 128 Md. 656. 


98. Hart v. Seymour, 35 N.E. 246, 
249, 147 Ill. 598. 


“Nor are we able to see that the 
conclusion here stated can be ma- 


terially affected by the fact that by 


the trust agreement the shareholders 
were empowered to remove a trustee, 
and, in case of a vacancy caused by 
such removal, or by death, resigna- 
tion, or otherwise, to appoint a suc- 
cessor in trust, or that a majority in 
interest was empowered, at a regular 
meeting, to direct or control the ac- 
tion of the trustees. It is not pre- 
tended that at the time of the execu- 
tion of the sheriff’s deeds the power 
of removal had been exercised or at- 
tempted to be exercised, or that the 
shareholders had attempted to inter- 
fere with the trustees in the execu- 
tion of their trust. It is impossible 
to hold that the mere existence of 
these reserved powers, without being 
called into exercise, could have the 
effect of divesting the trustees of the 
legal title. So long as the trustees re- 
mained vested with powers and 
charged with duties which made it 
necessary for them to have the legal 
title, the statute could not apply, 
and they could not be divested of such 
title by the mere existence of the 
power on the part of the shareholders 
to remove them, or to control their 
action.” Hart v. Seymour, supra. 


99. King v. Townshend, 36 N.E. 
513, 141 N.Y. 358. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


8§ 1051-1032] 


defined as including any association possessing pow- 
ers or privileges not possessed by individuals or part- 
nerships,t a common-law business trust was held 
to have no legal status,” and to have no right to do 
Nevertheless the state alone 
ean complain of such an organization actually doing 


business in the state.® 


business in the state.* 


[§ 1032] 2. Business in Which Trust May En- 
Except as statutes may restrict the use of 
a trust to specified objects,® and except as statutes 


gage.° 


1. See supra § 2 text and note 26. 


2. State v. Hinkle, 219 P. 41, 43, 
126 Wash. 581. 


3. State v. Hinkle, supra. 


“Under the mandatory provisions 
of the Constitution, the so-called 
common-law trust is prohibited from 
doing business within this state. Our 
corporation laws” are sufficiently 
broad to include every desired form 
of organization, and there is no rea- 
son for resorting to this form of or- 
ganization except for the purpose of 
avoiding the payment of the fees, as- 
sessments, and taxes imposed upon 


- corporations in general, and to avoid 


their statutory regulations. It would 
seem that the framers of our Consti- 
tution anticipated Such tendency, and 
wisely provided that the term ‘cor- 
porations’ should include ‘all associa- 
tions and joint-stock companies hay- 
ing any powers or privileges of cor- 
porations not possessed by individuals 
or partnerships’ and thereby prevent- 
ed the formation of the self-organized 
associations of every kind for the 
purpose of transacting business with- 
out meeting the obligations and com- 
plying with the statutory regulations 
of corporations. The plaintiffs -have 
no legal status in this state, and are 
without legal standing in this court.” 
State v. Hinkle, supra. 


4. Haynes v. Central Business 
Property Co., 249 P. 1057, 140 Wash. 
596. 


5. Trusts in mining business see 
Mines and Minerals §§ 820, 821. 


6. See statutory provisions; 
supra §§ 26-28. 


7. See statutory provisions. 


8 Wagoner Oil & Gas.Co. v. Mar- 
low, 278 P. 294, 187 Okl. 116. 


“HWxcept in so far as limited by gen- 
eral statutes existing in some states 
confining trusts to specified objects, a 
trust to engage in business may be 
formed for any purpose for which a 
contract may lawfully be made, sub- 
ject to any local law to the contrary 
and subject to federal and state anti- 
trust legislation.” 9 Wletcher Cyclo- 
pedia Corporations pp 10473, 10474. 


9. Weber Engine Co. v. Alter, 245 
P. 143, 120 Kan. 557, 46 A.L.R. 158. 


10. See cases infra this note. 


and 


[a] Real estate trusts.—(1) In 
general. In re Associated Trust, 222 
F. 1012; Kennedy v. Hodges, 102 N.E. 


432, 215 Mass. 112; Kinney v. Stevens, 
93 N.E. 586, 207 Mass. 368, 35 L.R.A. 
N.S. 784, Amnn.Cas.1912A 902. (2) 
Buying and selling land. Claggett v. 
Kilbourne, 1 Black (U.S.) 346, 17 L. 
Ed. 213; Bank of Topeka v. Haton, 
LOO2E 28" Pati LO7i hs 1003, 47. .6.C.A. 
140]; Spotswood v. Morris, 85 P. 1094, 
12 Idaho 360, 6 L.R.A.N.S. 665; Mal- 
lory v. Russell, 32 N.W. 103, 71 Iowa 
63, 60 Am.S.R. 776; Peabody v. Treas- 
urer and Receiver General, 102 N.E. 
435, 215 Mass. 129. (3) Holding, 
managing, and controlling a business 
building under a certain lease there- 
of. Falardeau v. Boston Art Stud- 
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ents’ Assoc., 65 N.E. 797, 182 Mass. 
405. (4) Purchasing, improving, 
holding, and selling lands and build- 
ings. Eliot v. Freeman, 31 S.Ct: 360, 
220 U.S. 178, 55 L.Ed. 424. (5) Pur- 
chasing, improving, and managing 
real estate for gain. Williams v. 
Boston, 94 N.E. 808, 208 Mass. 497; 
Ward v. Davis, 5 N.Y¥.Super. 502. (6) 
Holding, managing, improving, Ssell- 
ing, and leasing real estate. Bartlett 
v. Gill, 221 F. 476 [aff 224 F. 927, 140 
C.C.A. 405]. (7) Purchasing, selling, 
managing, and care, etc., of fruit- 
bearing lands. Frost v. Thompson, 
106 N.E. 1009, 219 Mass. 360. (8) 
Holding, maintaining, and acquiring 
lands, water power, paper manufac- 
turing plants, tenements, etc., operat- 
ing such plants, etc., with the power 
of owners, and finally converting the 
same into money and distributing the 
proceeds among the _ beneficiaries. 
Crocker v. Malley, 39 S.Ct. 270, 249 U. 
Si2 23), Coa oiioyere Asda. s oaus 
(9) Purchasing a certain real estate 
mortgage, etc. Pittsburg Wagon 
Works’ Estate, 54 A. 316, 204 Pa. 432. 
(10) Conducting a land or building 
association. Hart v. Seymour, 35 N.E. 
246, 147 Ill. 598; Howe v. Morse, 55 
N.E. 213, 174 Mass. 491; Shoe & 
Leather Nat. Bank v. Dix, 123 Mass. 
148, 25 Am.R. 49; King v. Townshend, 
36 N.E. 513, 141 N.Y. 358; Ward v. 
Davis, 5 N.Y.Super. 502; Willis v. 
Greiner, (Tex.Civ.App.) 26 S.W. 858. 


[b] Manufacturing companies.— 
(1) In general. Malley v. Bowditch, 
259 El 809, Gea A608. Phillipssv. 
Blatchford, 137 Mass. 510; Gleason vy. 
McKay, 134 Mass. 419; Hoadley v. 
BHssex County, 105 Mass. 519. (2) 
Manufacturing and machinery repair 
business. Bragg v. Specialty Shoe 
Machinery Co., (Mo.App.) 34 S.W.(2d) 
184. (8) General manufacturing and 
bottling business, compounding, mix- 
ing, and manufacturing of cola, 
syrups, ete. Liquid Carbonic Co. v. 
Sullivan, 229 P. 561, 103 Okl. 78. (4) 
Manufacturing road materials, min- 
ing, quarrying, and road construction. 
Weber Engine Co. v. Alter, 245 P. 1438, 


120 Kan. 557, 46 A.L.R. 158. (5) 
Glass manufacturing. McCarthy v. 
Parker, 138 N.E. 8, 243 Mass. 465. 


(6) Manufacture and sale of motor 
cars. Palmer v. Taylor, 269 S.W. 996, 
168, Ark) 12i- 


[c] Patents.—(1) Disposing of 
patent rights. Smith v. Moore, 129 
Mass. 222. (2) <A trust formed for 


the purpose of procuring patents on 
a certain invention, disposal thereof, 
and distribution of the proceeds 
among the scrip holders. Mayo vy. 
Moritz, 24 N.B. 1088, 151 Mass. 481. 


[d] Operation of ferryboat.— 
Whitman v. Porter, 107 Mass. 522. 


[e] General mercantile business.— 
Baker McGrew Co. v. Union Seed & 
Fertilizer Co., 188 S.W. 571, 125 Ark. 
146; Connally v. Lyons, 18 S.W. 799, 
82 Tex. 664, 27 Am.S.R. 935. 


{f] Mining.—(1) A trust to work 
mines of gold, silver, and other 
metals. Harrison v. Heathorn, 6 M. 


&G. 81, 46 E.C.L. 81, 134 Reprint 817; 
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may permit corporations only to engage in certain 
types of business,’ it weuld seem that a business 
trust may be organized to engage in any business in 
which individuals may lawfully engage.® It has been 
said that the organization of business trusts should 
be limited to the purposes allowed to corporations 
under general laws.° 
cases illustrating the different types of business for 
the conduct of which the trust form of organiza- 
tion was used and sustained.1°? 


In the notes are enumerated 


Walburn v. Ingilby, 1 Myl.&K. 61, 

Eng.Ch. 61, 39 Reprint 604. (2) 
Holding, dealing in, operating, main- 
taining, and developing of oil prop- 
erties, etc. Oil Fields Corp. v. Dash- 
ko, 294 S.W. 25, 173 Ark. 533; Webb v. 
Shea, 232 S.W. 602, 149 Ark. 406. (3) 
Financing and securing a geological 
survey of land, acquiring oil and gas 
leases therein, and selling, trading, 
and handling the same as the trustees 
may deem fit in the interests of the 
trust. Haskell v. Patterson, 262 S.W. 
1002, 165 Ark. 65. (4) Drilling oil 
and gas wells. Continental Supply 
Co. v. Robertson, 265 S.W. 659, 166 
Ark. 52. (5) Dealing in and develop- 
ing oil lands and wells and market- 
ing the products thereof. State v. 
Cosgrove, 210 P. 393, 36 Idaho 278. 
(6) Purchasing land, developing 
mines of copper and other valuable 
minerals, and disposing of the same. 
Morris v. Metalline Land Co., 30 A. 
240, 164 Pa. 326. 


{g] Trading company.—Garrard v. 
Hardey, 5 M.&G. 471, 44 B.C.L. 471, 
134 Reprint 648; Inderwick v. Snell, 
2 Macn.&G. 216, 48 Eng.Ch. 216, 42 
Reprint 83. 


[h] Newspaper enterprise.—Holt 
v. Blake, 47 Me. 62. 

[i] Nursery, and seed breeding.— 
Dickinson v. Butt, 278 S.W. 19, 169 
Ark. 1211. 


[i] Mail order house.—Thompson 
ee Schmitt, 274 S.W. 554, 115 Tex. 


{k] Stocks, bonds, securities, etc. 
—(1) In general. Foster v. Boston, 
102 N.E. 359, 215 Mass. 31; Williams 


v. Milton, 102 N.E. 355, 215 Mass. 1; 
Hussey v. Arbold, 70 N.E. 87, 185 
Mass. 202. (2) A voluntary com- 
mon-law trust to acquire and hold 
shares of the capital stock and se- 
eurities of street railway and other 
companies for the benefit of the mem- 
bers. Gardiner v. Gardiner, 99 N.E. 
171, 212 Mass. 508. (3) Purchasing 
municipal bonds. Johnson vy. Lewis, 
6 KF. 27, 2 McCrary 479. (4) Dealing 
in commercial paper. Hemphill v. Or- 
loff, 218 N.W. 867, 238 Mich. 508. 


{1] Investment and holding com- 
panies.—(1) Loans and investments. 
Wineinger v. Farmers’ & Stockmen’s 
Loan & Investment Ass’n, (Tex.Civ. 
App.) 278 S.W. 932 [aff (Commn.App.) 
287 S.W. 1091]. (2) Holding stock 
of street railroad and electric light 
companies and supervising their man- 
agement through stock control. Kim- 
ball v. Whitney, 123 N.E. 665, 233 
Mass. 321. (3) Borrowing and lend- 
ing money. Houston Finance Corp. 
v. Stewart, (Tex.Civ.App.) 7 S.W. 
(2d) 644. (4) Selling stock of the 
trust and investing proceeds for in- 
vestment in securities and enterpris- 
es. Betts v. Hackathorn, 252 S.W. 
602, 139 Ark. 621. (5) Selling in- 
terest-bearing contracts and lending 
money to holders of contracts for the 
purpose of building homes. Wright 
v. Webb, 278 S.W. 355, 169 Ark. 1145, 


[m] Dealing in real and personal 
property.—Dooley v. Resnik, 152 N.E. 
231,.256 Mass. 205. 
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[§ 1033] 8. Name. Generally the instrument ecre- 
ating and establishing the trust fixes a collective 
trade name under which the trustees carry on the 
business‘of the trust,t although the trustees may be 
empowered to provide such name.?? 
lected may be entirely fictitious,1* subject, in some 
jurisdictions, to the requirement of registration.4 


[§ 1034] 4. Duration—a. In General. 
ration of trust generally fixes the duration of the 
trust?® and, although it may be given perpetual dura- 


[n] Operating chain of wholesale 
and retail grocery stores.—Reeves v. 
Powell, (Tex.Civ.App.) 267 S.W. 328. 


[o] Buying, selling, and leasing 
railroad rolling stock.—Ricker_ v. 
American Loan & Trust Co., 5 N.E. 
284, 140 Mass. 346. 


[p] Conducting department store 
txust for purpose of purchasing and 
holding certain land and erecting 
building thereon suitable for depart- 
ment store.—BEliot v. Freeman, 31 S. 
Ct. 360, 220 U.S. 178, 55 L.Ed. 424. 


[q] Extent under trust declara- 
tion.— Where a syndicate agreement 
purposed to purchase certain land, the 
title to be held in trust, to use, im- 
prove, develop, and dispose of the 
lands, to increase the population and 
business of O, and to benefit the hold- 
ers of certificates, and to provide a 
fund to be used as a bonus to secure 
the location of a plate glass factory 
according to a proposition made by S, 
but that the failure of the last pur- 
pose Should not affect the other two, 
the purpose of the syndicate was not 
limited to the establishment of manu- 
facturing institutions by making do- 
nations of land, but it had power to 
use its assets generally for the de- 
velopment of O. Hossack v. Ottawa 
Development Ass’n, 91 N.E. 439, 244 
Ill. 274. 


11. J1l—H. Kramer & Co. v. Cum- 
mings, 225 Ill.App. 26. 


Kan.—Weber Engine Co. v. Alter, 
ete Pe 14377120 Kan’ 657," 46 -A. li, 
158. 


Mich.—Hemphill y. Orloff, 213 N.W. 
867, 238 Mich. 508. 


Mo.—Henry G. Taussig Co. v. Poin- 
dexter, (App.) 30 S.W.(2d) 635. 


Okl.—General American Oil Co. v. 
Wagoner Oil & Gas Co., 247 P. 99, 118 
Okl. 83. 


R.I.—Rhode Island Hosp. Trust Co. 
v. Copeland, 98 A. 273, 39 R.I. 193. 


Tex.—Thompson y. Schmitt, 274 S. 
W. 554, 115 Tex. 53. 


[a] Reason for practice.—‘‘The 
instrument creating and establishing 
such trust estate has generally pro- 
vided a collective trade-name for the 
trustees in which they may make con- 
tracts and carry on the business of 
administration. This is a convenient 
expedient, which often avoids con- 
fusion and ambiguity as to the capac- 
ity in which such contracts are made, 
and the business in which said trus- 
tees are engaged. Such trade or firm 
name, when so used, may prevent mis- 
apprehension of third persons and of 
those dealing with the trustees by 
making plain that the trustees are 
really acting as such rather than for 
themselves’ individually.” General 
American Oil Co. v. Wagoner Oil, & 
Gas Co., 247 P. 99, 100, 118 Okl. 183. 


12. Hamilton v. Young, 225 P. 
1045, 116 Kan. 128. 


[a] Under statute, permitting the 
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The name se- 
tuities. 


The decla- 


creation of such trusts and empower- 
ing the trustees to do any lawful act 
in relation to the trust property which 
an individual owning the same might 
do, the trustees may adopt such a 
name for the purpose of transacting 
business, executing contracts, or of 
Suing or being sued. Wagoner Oil & 
Gas Co. v. Marlow, 278 P. 294, 187 Okl. 
116; General American Oil Co. v. 
Rasen Oil & Gas Co., 247 P. 99, 118 


13. Kempner v. Welker, 283 P. 284, 
36 Ariz. 128 (dictum); Wagoner Oil 
& Gas Co. v. Marlow, 278 P. 294, 137 
Okl. 116; General American Oil Co. 
v. Wagoner Oil -& Gas Co., 247 P. 99, 
118 Okl. 88. 


Use of fictitious name: 
Generally see Names § 13. 


Partnership see Partnership § 147 et 
seq. 


14. See statutory provisions. 


Necessity for filing certificate of | 


true owners as condition precedent to 
suit by trustees in name of trust see 
infra § 1072 text and note 73. 


15. Mallory v. Russell, 32 N.W. 
102, 71 Iowa 63, 60 Am.R. 776. 


16. Kempner v. Welker, 283 P. 284, 
36 Ariz. 128; Reilly v. Clyne, 234 P. 
35, 27 Ariz. 432, 40 A.L.R. 1005 (both 
dictum). 


17. See infra § 1036. 


18. U.S.—Eliot v. Freeman, 31 S. 
Ct. 360, 220 U.S. 178, 55 L.Hd: 424. 


I}].—Venner v. Chicago City R. Co., 
101 N.E. 949, 258 Ill. 523, 


Mass.—Dana v. Treasurer & Re- 
ceiver General, 116 N.E. 941, 227 Mass. 


562; Attorney General v. New York, 
INS EL eés VES OR. Cor, (S40 Nebo, boo 
Mass. 413. 


Minn.—Venner vy. Great Northern 
R. Co., 1386 N.W. 271, 117 Minn. 447. 


N.Y.—In re Bunker’s Estate, 137 
N.Y.S. 104, 77 Misc. 320. 


19. Doty v. Mason, 244 F. 587; 
Hart v. Seymour, 35 N.E. 246, 147 Il. 
598; Howe v. Morse, 55 N.E. 213, 174 


Mass. 491; Baker v. Stern, 216 N.W. 
147, 194 Wis. 233, 58 A.L.R. 462. See 
Minot v. Burroughs, 112 N.E. 620, 


223 Mass. 595. 


“Such a trust for the convenience 
of an unincorporated association in 
renting and selling land, under which 
the land is held for no other purpose, 
and where the income is not accumu- 
lated, but is distributed as it accrues, 
and where the land is to be sold free 
of trusts at the will of the associa- 
tion, and where the whole equitable 
interest in the trust is at every mo- 
ment vested absolutely in those who 
at that moment are shareholders, and 
never can become vested in any other 
persons save by act of the absolute 
owners or by operation of law upon 
their property, and not by force of 
any limitation contained in the deed 


a" | 
~ 
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tion or succéssion,!® the rule against perpetuities 
having no application to such a trust,’? nevertheless 
generally the trust instrument limits its duration to 
a period within the rule.?® 

[§ 1035] b. As Affected by Rule against Perpe- 
It would seem since both the legal and 
the beneficial interest in the trust property are vest- 
ed immediately the rule against perpetuities has no 
application to business trusts.?® 


[§ 1036] c. Effect of Death of Certificate Holder. 


of trust, the equitable interests so 
vested being also constantly vendible 
by their several owners without let 
or hindrance,.as well as subject to 
their debts, and passing like other 
property upon death, by virtue not of 
the deed of trust but of the general 
laws governing the disposition of the 
property of decedents, withdraws no 
property from commerce, and is not 
within the reason or the terms of 
what is called the ‘rule against per- 
petuities.’ The trust involves no fu- 
ture limitations, no restraint upon 
alienation, and no accumulation 
either of income or of principal. The 
provisions by which the trust fund 
may be at some time held for the 
benefit of persons not shareholders at 
its inception, and who may become 
such at a period more remote than 
that allowed by the rule, are not fu- 
ture limitations made by the trust 
deed, in the sense in which the word 
imitation’ is used in speaking of the 
operation of the rule. If there shall 
ever be a shareholder other than 


| those in which the whole equitable 


q 
i 
I 
fl 
i 
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estate was absolutely vested at the 
inception of the trust, that sharehold- 
er will not take his interest by virtue 
of a limitation in the trust deed, but 
because of his succession, by virtue 
of the general principles of law, te 
the property of the original share- 
holder.” Howe v. Morse, Supra. 


[a] Ilustrations.—(1) An asso- 
ciation formed to rent and sell lands, 
and distribute the income as fast as it 
acerues, created a trust in which the 
trustees held subject to the control 
of the directors of the asSociation. 
The stockholders remained the abso- 
lute owners of the equitable interests,. 
with unlimited power to sell or trans- 
fer their interests, which were sub- 
ject to their debts and to the laws 
governing ordinary property, and 
were not controlled in any manner by 
the declaration ereating the trust. 
It was held that sweh a trust is not 
within the rule against perpetuities,, 
although, by the terms. creating it, it 
need not neeessarily be terminated. 
within the lives im being at the crea- 
tion of the trust and a further period 
of twenty-one years. Howe v. Morse, 
55 N.E. 213),,174 Mass. 491. (2) A con- 
veyance to trustees and their heirs, in 
trust to subdivide, improve, and sell 
the land conveyed, without limiting 
the time for the execution of. the 
trust, is not void as creating a per-. 
petuity. Hart v. Seymour, 35 N.E. 
246, 147 Ill. 598. (8) A business or 
Massachusetts trust under which the 
trustees held title tom the fee and lease 
in a trust for certain purposes, and 
under the terms: of which the holders. 
of land trust certificates, ultimate 
title certificates, and the trustees 
could, by uniting in a conveyance, 
convey absolute: title, was held not 
violative of rules against perpetuities, 
relating to suspension of the power of 
alienation set forth in St. (1925) 8 
230.14, and § 230.15, as: amended by 
L. (1927) ¢ 341, although the parties. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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§§ 1036-1037] 


Unlike the case of a partnership,?° the death of one 
of the stockholders or of the trustee does not ordi- 
narily operate as a dissolution of the trust,2! nor 
require a division of the assets,2? unless otherwise 
provided by the trust instrument.?® But the lega- 
tees or distributees of the deceased stockholder will 
succeed to the ownership of his shares.?+4 


[§ 1037] D. Dissolution and Receivership?°—1. 
Dissolution. Ordinarily a stockholder in a business 
trust cannot have its affairs wound up and its assets 
distributed during the period for which the trust 
was organized under the declaration of trust,?° at 
least in the absence of a very clear showing of ne- 
cessity.2" Yet the stockholders in a trust, owning 
real estate and renting it, may, under the trust agree- 
ment, have a right to terminate the trust at any 
time by a vote, and to sell the real estate and dis- 
tribute the assets.2 The majority of the stockhold- 
ers of a trust constituting a partnership may not, 
however, effect a dissolution by voting to sell the 
assets of the trust against the express dissent of 
minority stockholders.2® Where the purposes for 
which a trust was organized had not been accom- 
plished, and it appeared that the best interests of 
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the subscribers would be subserved by permitting it 
to continue, a single owner of trust certificates was 
not entitled to a decree of dissolution.*?® That com- 
plainant was induced to purchase certificates in a 
synficate fund because he understood that the of- 
ficers of a development corporation, to further which 
the syndicate was organized, and many of the sub- 
seribers to the fund were in favor of closing ‘out 
the syndicate’s affairs did not entitle complainant 
to a decree in equity dissolving the syndicate.*! In 
a jurisdiction where a pure business trust, with its 
members exempt from personal liability, cannot be 
created,*? the stockholders of a business trust, who 
became such after representations, and under the 
belief, that the provision for limited lability con- 
tained in the declaration of trust was effective, are 
entitled to a dissolution of the organization,*®* with 
an accompanying accounting by the trustees** and 
receivership for the winding up of the business.*® 
Nevertheless, in an action by one stockholder to 
rescind a contract for the purchase of stock from 
a business trust,°® in effect a partnership,?? a dis- 
solution of the business and an accounting are not 
required.*® In a jurisdiction where a common-law 


to the transaction were numerous and 
no definite trust period was_ pre- 
scribed. Baker v. Stern, 216 N.W. 
147, 194 Wis. 233, 58 A.L.R. 462. (4) 
Such a trust, under which the trus- 
tee held title to the fee and to lease 
in trust for certain purposes, without 
fixing the time for its termination, 
was held not violative of St. (1925) § 
231.11, subd (5), authorizing an ex- 
press trust when the beneficial in- 
terests are fully defined therein sub- 


ject to limitations as to the time and 


exceptions thereto relating to literary 
and charitable corporations _ pre- 
scribed in the title, because not limit- 
ed to two lives and thirty years, not- 
withstanding § 231.01. Baker v. 
Stern, supra. 


20. See Partnership § 1040. 
21. Kempner v. Welker, 283 P. 284, 
36 Ariz. 128; Reilly v. Clyne, 234 P. 


35, 27 Ariz. 432, 40 A.L.R. 1005 (both 
dictum); Taber v. Breck, 78 N.E. 472, 
192 Mass. 355. 


22. Taber v. Breck, supra. 
23. Taber v. Breck, supra. 
24. Taber v. Breck, supra. 


25. Cross references: 
Corporations see ©orporations §§ 
3670-3921. 


Joint stock companies see Joint Stock 
Companies §§ 9-18. 


Partnerships see Partnership §§ 757 
1007. 


26. Phoenix Oil Co. v. McLarren, 
(Tex.Civ.App.) 244 S.W. 830. 


[a] Reason for rule.—“To finally 
dissolve the association, wind up its 
affairs and distribute its assets 
would be to go counter to the plain 
terms of the contract between the 
shareholders and the trustees, con- 
tained in the declaration of trust.” 
Phenix Oil Co. v. McULarren, (Tex. 
Civ. App.) 244 'S.W. 830, 833. 


27. Phenix Oil Co. v. McLarren, 
supra; Wiess v. McFaddin, (Tex.Civ. 
App.) 211 S.W.. 337. 


[a] ‘Hopeless disagreement of 
members.—Where one of the mem- 
bers of a joint-stock association, 
owning half of its stock, was in hope- 
less deadlock with the owners of the 


| Shareholders 
agreement in the mistaken and con- 


other half of the stock, making it 
impossible to proceed with business, 
it was held that the association 
should be dissolved, its affairs wound 
up, and its property partitioned, al- 
though the original agreement pro- 
vided that the trust should continue 
fifty years. Wiess v. McFaddin, (Tex. 
Civ.App.) 211 S.W. 337. 


28. Flint v. Codman, 142 N.E. 256, 
247 Mass. 463. 


29. Flint v. Codman, supra. 


[a] Reason for rule. — The law 
does not permit one or more of the 
stockholders constituting a partner- 
ship to compel other fractional own- 
ership in partnership assets. Flint 
v. Codman, 142 N.E. 256, 247 Mass. 
463. 


30. Hossack v. Ottawa Develop- 
ment Ass’n, 91 N.E. 439, 244 Ill. 274. 


31. Hossack v. Ottawa Develop- 
ment Ass’n, supra. 


32. See supra §§ 1027, 1031. 
33. O’Dell v. Grubstake Inv. Ass’n, 


(Tex.Civ.App.) 38 S.W.(2d) 151, 152. 


“Tt is pérfectly obvious that all the 
executed the trust 


trolling belief that the stipulation 


| against the creation of partnership 


relations or of individual liability of 
the shareholders for the debts or acts 
of the association or of the trustees in 
its behalf would be valid in law, and 
would effectuate Such exemption. 
The law has intervened to eliminate 
that stipulation from the contract, 
under the remaining provisions of 
which, if enforceable, the managing 
trustee may proceed at will during 
the next eight years to bind all the 
shareholders, individually, and as 
unwilling partners, to personal lia- 
bility for any debt he may See fit 
to incur, or any act he may perform, 
in the name of the association. Such 
a contingency was never contemplat- 
ed by the parties, whose minds never 
met in agreement upon the contract 
as now construed by the courts and 
insisted upon by the appellee, where- 
by the parties are deprived of the 
very protection in consideration of 
which they entered into the agree- 
ment actually made. The law hav- 
ing thus emasculated the contract, 


nullified material and controlling pro- 
visions which permeate the entire 
agreement, destroyed the considera- 
tion moving the parties to execute it, 
and rendered its remaining provisions 
palpably unconscionable, equity 
should intervene to terminate the 
agreement in its entirety and relieve 
the parties of the unconscionable bur- 
dens imposed upon them by the re- 
maining provisions.’ O’Dell v. Grub- 
stake Inv. Ass’n, supra. 


34. O’Dell v. Grubstake Inv. Ass’n, 
supra. 


35. O'Dell v. Grubstake Inv. Ass’n, 
supra. See infra § 1038. 


36. See infra § 1044. 
37. See supra § 1027. 


38. Wineinger v. Farmers’ & 
Stockmen’s Loan & Investment Ass’n, 
(Tex.Civ.App.) 278 S.W. 932, 937 [aff 
(Commn.App.) 287 S.W. 1091]. 


“One of the elements which is tak- 
en into consideration, and which in- 
fluences the application of the rule 
for an accounting in an ordinary part- 
nership, is the right of delectus per- 
sonarum. The withdrawal of one 
partner, whether by judicial decrée 
or otherwise, would, in effect, dissolve 
the partnership; but the doctrine of 
delectus persons has no application 
to joint-stock companies and business 
trusts. We think the law which gov- 
erns the right of stockholders in cor- 
porations to cancel their subscrip-> 
tions for fraud in inducing the con- 
tract or purchase applies; and it is 
never proper, in such suits involving 
corporate stock, for the court to de- 
cree an accounting and a dissolution 
of the corporation.” Wineinger v. 
Farmers’ & Stockmen’s Loan & In- 
vestment Ass’n, supra. 


[a] Reason for rule.—‘We think 
it would be manifestly unjust to re- 
quire an accounting in this case. The 
record shows that the capital stock is 
$500,000, and, so far as we know, 
it has all been subscribed and may be 
in the hands of hundreds or even 
thousands of stockholders who are 
satisfied with the status quo and do 
not want it disturbed.’”’ Wineinger vy. 
Farmers’ & Stockmen’s Loan & In: 
vestment Ass’n, (Tex.Civ.App.) 278 
S.W. 932, 986 [aff (Commn.App.) 28% 
S.W. 1091]. 
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trust is not permitted to do business as such,*® it 
is the state alone that can complain,*® and a stock- 
holder therein is not entitled on such ground alone 
to compel a dissolution of the trust and a sale of its 


property.*1 
[§ 1038] 2. Receivers. 


ists.45 


39. See supra § 1031. 
40. See supra § 1031. 
41. Haynes v. Central Business 


Property Co., 249 P. 1057, 140 Wash. 
596. ; 

42. O’Dell v. Grubstake Inv. Ass’n, 
(Tex.Civ.App.) 38 S.W.(2d) 151. 


43. Wagoner Oil & Gas Co. v. Mar- 
low, 278 P. 294, 137 Okl. 116; Wood- 
ward v. Smith, (Jex.Civ.App.) 253 S. 
W. 847; Bingham v. Graham, (Tex. 
Civ.App.) 220 S.W. 105. 


[a] In whom right exists. — One 
purchasing a unit or bond, issued un- 
der a trust deed, from one to whom it 
had been issued years before, could 
not claim fraud in the transfer of 
property in trust, where there had 
been no attempt to assign to him 
any action for fraud. Haynes v. Cen- 
tral Business Property Co., 249 P. 
1057, 140 Wash. 596. 


[b] Ex parte appointment.—In a 
suit by stockholders of an oil com- 
pany against trustees, alleging in- 
solvency and misappropriation of 
trust funds, etc., it was held that the 
allegations of the petition showed a 
case within Vernon’s Sayles Civ. St. 
Annot. (1914) art 2128 subd 1, as to 
the appointment of receivers where 
partners or others jointly interested 
show that property or funds are in 
danger of loss, and authorized the 
court to appoint a receiver ex parte. 
Bingham v. Graham, (Tex.Civ.App.) 
220 S.W. 105. 


[c] Trust as party.—(1) Ina suit 
by stockholders of an oil company, a 
joint-stock association, against trus- 
tees, alleging insolvency and misap- 
propriation of trust funds, etc, and 
‘Npraying for appointment of a re- 
ceiver, it was held that the associa- 
tion, while a proper party, was nota 
necessary party Bingham Vv. 
Graham, (Tex.Civ. App.) 220 S.W. 105. 
(2) Ina suit by stockholders of an 
oil company, a joint-stock association, 
against trustees, alleging insolvency 
and misappropriation of trust funds, 
etc., it was held that, although the 
company was not, eo nomine, made 
a party, the court had authority, de- 
spite Vernon’s Sayles Civ. St. Annot. 
(1914) arts 6149-6154, to appoint a 
receiver for the property in view of 
the broad powers vested in trustees 
by the articles of association. Bing- 
ham vy. Graham, supra. 

[d] Accounting suit unnecessary. 
—In a suit to enjoin pretended trus- 
tees from wasting the property of the 


A receiver may be ap- 
pointed to wind up the business of a common-law 
trust.t2 The appointment of receivers over the prop- 
erty of a business trust is governed by general re- 
ceivership rules,**? but the trustees’ possession of the 
property will not be interfered with by the appoint- 
ment of a receiver unless there is an imperative need 
therefor,** or if an adequate remedy at law ex- 
The appointment of a temporary receiver, 
based on a finding that the trustee mingled trust 
funds with his own, is not an abuse of discretion.*® 
Although a trustee acted in bad faith and was guilty 
of gross negligence in paying out dividends to the 
stockholders from borrowed money, yet in so far 
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tees.*8 


holder 


trust and for a receiver, seeking to 
establish the pro rata shares and to 
preserve the property until owner- 
ship could be determined, the appoint- 
ment of a receiver was not improper 
on the ground that the petition did 
not ask for an accounting; Rev. St. 
(1911) art 2128 subd 1 not being limit- 
ed to the appointment of ‘a receiver 
in a suit for accounting. Woodward 
Ee Smith, (Tex.Civ.App.)) 253 >S.Ww. 


Receivers generally see Receivers 
53 C.J. p 1 et seq. 


Corporate receivers see Corpora- 
tions §§ 3158-3267. 


44. Woodward v. Smith, (Tex.Civ. 
App.) 253 S.W. 847; Phoenix Oil Co. 
v. McLarren, (Tex.Civ.App.) 244 S.W. 
830; Burnett v. Smith, (Tex.Civ.App.) 
240 S.W. 1007; Davis v. Hudgins, 
(Tex.Civ.App.) 225 S.W. 73; Haynes 
v. Central Business Property Co., 249 
P. 1057, 140 Wash. 596. 


[a] Evidence insufficient (1) to 
authorize appointmient of receiver. 
Davis v. Hudgins,, (Tex.Civ.App.) 225 
S.W. ~73. (2) Where a declaration 
of trust provided that, unless termi- 
nated by trustees, the trust should 
continue for the term of twenty 
years, after the death of the last sur- 
vivor of the trustees named in the 
declaration, a petition of the stock- 
holders in an action against the trus- 
tees, alleging misappropriation by the 
trustees of the assets of the associa- 
tion, was held not to warrant the ap- 
pointment of receiver to wind up the 
affairs of the association in the ab- 
sence of a showing that the business 
could not be continued by other trus- 
tees to be appointed by the court, the 
stockholders’ remedy being the re- 
moval of the trustees and appoint- 
ment of others in their stead. Bur- 
nett v. Smith, (Tex.Civ.App.) 240 S. 
WwW. 1007. 


[b] What constitutes fraud.— 
Where the owner of property trans- 
ferred it to another in trust, and 
subsequently created and sold units 
or bonds, the sale of the units 
amounting to more than the cost of 
the property was not fraud, as no 
fiduciary relation existed at the time 
of the transfer. Haynes v. Central 
Business Property Co., 249 P. 1057, 
140 Wash. 596. 


{c] In suit to restrain pretended 
trustees from\ wasting the assets, 
appointment of a receiver was author- 
ized by Rev. St. (1911) art 2128 subd 
2, providing that, in an action be- 


[$§ 1037-1039 


as a receiver of the trust represented the stockhold- 
ers the trustee could not be compelled by him per- 
sonally to pay over the amount of the dividend 
which as trustee he had already paid to the stock- 
Where a trust was not insolvent at the 
time trustees improperly paid dividends to the 
stockholders with the proceeds of a loan, a receiver, 
acting on behalf of the creditors of the trust, cannot 
recover such dividends from the stockholders or trus- 
The rights and liabilities of the receiver on 
taking possession of the property of a business trust 
are governed by general receivership rules.4® 


[§ 1039] E. Declaration of Trust. 
tion of trust is the instrument setting up the trust°°® 
and providing the rights, powers, and labilities of 
the trustees of the certificate holders and trustees.°? 
A provision in the declaration of trust that a stock- 
“shall not have the right to call for a par- 
tition or division or dissolution of the trust or an 


The declara- 


tween partners or owners jointly own- 
ing or interested in any property or 
fund, on the application of any party 
whose right to, or interest in, the 
property or fund, or the proceeds 
thereof, is probable, and where it is 
shown that the property or fund is in 
danger of being lost or removed, or 
materially injured, a receiver is prop- 
erly appointed. Woodward v. Smith, 
(Tex.Civ.App.) 253 S.W. 847. 


45. Haynes v. Central Business 
Property Co., 249 P. 1057, 140 Wash. 
596. 


[a] Insufficient grounds. — Viola- 
tion of a trust deed, providing for the 
sale of bonds or units, by paying com- 
pensation for the management of the 
property held in trust, was held not 
ground for the appointment of a re- 
ceiver and the sale of properties at 
the instance of a minority bond or 
unit holder, since he had a remedy 
at law. Haynes v. Central Business 
Property Co., 249 P. 1057, 140 Wash. 
596. 


46. McKee v. Bilbo, (Iowa) 197 N. 


47. Digney v. Blanchard, 115 N.E. 
424, 226 Mass. 335. 


48. Digney v. Blanchard, supra. 


[a] Reason for rule——While the 
trust was a solvent and going con- 
cern, the’ creditors have not such a 
lien on the capital thereof as to per- 
mit them to question such disposition 
of the property. Digney v. Blanchard, 
115 N.B.. 424, 226 Mass. 335. 


49. See case infra this note. 


[a] Equities in property.—W here 
plaintiff was entitled to cancel a 
mortgage, consideration of which was 
housing trust’s agreement to finance 
development of his real estate, such 
right survived appointment of a re- 
ceiver for the trust, made after insti- 
tution of his suit to cancel the mort- 
gage. Gray v. Lincoln Housing 
Trust, 201 N.W. 489, 229 Mich. 441. 


Rights and liabilities of receivers 
generally see Receivers §§ 117-385. 


50. See supra § 1029. 

51. Liability of: 
Stockholders see infra § 1065. 
Trustees see infra §§ 1057-1060, 

Rights and powers of: 
Stockholders see infra § 1064. 
Trustees see infra §§ 1053-1056, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1039-1042] 


accounting” does not give the right to the trustees 
to convert or otherwise misappropriate the assets of 
the trust,°? or grant them immunity from accounting 
therefor.°* Such language has no other meaning 


than that a suit for a partition, division, or account- , 


ing shall not operate to dissolve the trust.°* 


[§ 1040] F. Certificates or Shares of Stock®>— 
1. Issuance in General. While a business trust may 
be organized without the issuance of certificates or 
shares of stoek,®® generally such shares’ are issued 
to represent the beneficial interests of the holders 
thereof,®’ different classes of stock being sometimes 
provided for.®® Since, as in the case of corporate 
stock,®® the certificate is not the stock itself, but 
merely the evidence of its ownership,®® one may be 
a stockholder in a business trust, although no cer- 
tificate has ever been issued to him.°** 


[§ 1041] 2. Sale by Trustees—a. In General. In 
the sale of its stock or certificates a business trust 
is generally amenable to the “Blue Sky Laws,” reg- 
ulating the sale of stocks and securities,°? specified 
officials sometimes being vested with discretion to 
authorize the sale of A stock of such an organiza- 
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regulations in the statutes governing corporations 
before they may do business therein,** may, without 
complying with such regulations, sell its stock on 
approval by the appropriate. board.®® On the other 
hand, in a jurisdiction where a “corporation” is 
defined as any association possessing the rights and 
privileges not possessed by individuals and partner- 
ships,®° a common-law business trust was denied the 
right to sell its stock within the state.°? 


[§ 1042] b. Subscriptions and Contracts*’—(1) 
In General. Subscription agreements to stock of 
the trust may be enforced for its benefit®® or for the 
benefit of other stockholders on its dissolution.?° 
Persons who covenanted with mortgagees of prop- 
erty that a business trust would be created, and who, 
without signing the declaration of trust, made par- 
tial payments on their agreed subscriptions, are 
lable to trustees of the trust for the amount remain- 
ing unpaid in order to pay creditors, although the 
mortgagees were not parties to the declaration of 
trust.*t A business trust not complying with the 
“Blue Sky Laws,” regulating the sale of stock, how- 
ever,‘” cannot enforce a contract with a subseriber 
for the purchase of its stock;*? nor is a purchaser 


tion.®? 
in which such organizations must 


52. Palmer v. Taylor, 269 S.W. 996, 
LE SAT 127s 


[a] Subscription to stock in com- 
mon-law trust held not gift, but in- 
vestment of which the trustee takes 
title as owner. Palmer v. Taylor, 269 
S.W. 996, 168 Ark. 127. 


53. 
54. 


Palmer y. Taylor, supra. 
Palmer vy. Taylor, supra. 


55. Corporate stock see Corpora- 
tions §§ 498-751. 


Shares in joint stock companies 
see Joint Stock Companies §§ 21-27. 


56. See Mallory v. Russell, 32 N. 
W. 102, 71 Iowa 63, 60 Am.R. 776. 


57. See cases passim this title. 


[a] Form of certificate.—Peo. v. 
Clum, 182 N.W. 136, 213 Mich. 651, 15 
ALLL. R253: 


58. See cases infra this note. 


[a] Common and preferred shares. 
—vVenner v. Chicago City Ry. Co., 101 
NEB. 949; (258 Tl. 23;" Kimball v. 
Whitney, 123 N.E. 665, 233 Mass. 321; 
Rhode Island Hosp. Trust Co. v. 
Copeland, 98 A. 273, 39 R.I. 193; Wine- 
inger v. Farmers’ & Stockmen’s Loan 
& Investment Ass‘n, (Tex.Civ.App.) 
278 S.W. 932 [aff (Commn.App.) 287 
S.W. 1091]. 


59. See Corporations § 506. 

60. Yeaman v. Galveston City Co., 
167 S.W. 710, 106 Tex. 389. 

61. Yeaman v. Galveston City Co., 
supra. 


62. Business trust as amenable 
to “Blue Sky Laws” see Licenses § 
166 note 75. 


Stock or interests in business trust 
as within “Blue Sky Laws” see Li- 
censes § 168 note 9 [a]. 


63. Palmer vy. Taylor, 269 S.W. 996, 
168 Ark. 127. 


64. See supra § 1030. 


65. Home Lumber Co. v. Hopkins, 
ae P. 601, 107 Kan. 158, 10 A.L.R. 
49 


[a] Sale of stock not “doing busi- 


A business trust, organized outside a state 


conform to the 


ness.”—A sale of the shares of stock 
in the trust in question is held not 
to be the ‘doing of business,’ with- 
in the accepted meaning of that term, 
and plaintiff is entitled to sell its 
shares in the state if, on the inquiry 
by the state charter board, plaintiff 
is found to measure up to the condi- 
tions and qualifications prescribed by 
the statute as to the right to sell se- 
curities within the state. .Home Lum- 
ber Co. v. Hopkins, 1960 P. 601, 107 
Kan. 1153, (LO AMR S719). 


[b] Mandamus.—It is the duty of 
the state charter board to consider 
and pass on the merits of an applica- 
tion for permission to sell shares of 
stock in a trust which may be en- 
forced by a writ of mandamus. Home 
Lumber Co. v. Hopkins, 190 P. 601, 
107 Kan. 153, 10 A.L.R. 879. 


oF See supra § 1026 text and note 


67. State v. Hinkle, 219 P. 41, 126 
Wash. 581. 


68. Corporate stock see Corpora- 
tions §§ 752-1032. 


Shares of joint stock associations 
see Joint Stock Companies §§ 22, 
23. 


69. Hogg v. Hoag, 107 F. 807 [aff 
154 BY 1003583 C.C.A; 1677]. 


[a] Successor to subscription.— 
“When he took that certificate, how- 
ever, he succeeded to the position of 
the defaulting members of the syndi- 
cate, whose interests would have been 
represented by these shares. By do- 
ing this, and upon the principle of 
novation, he assumed towards the 
syndieate the position and the liabil- 
ities of the defaulting members,—a 
liability analogous to that of a stock- 
holder to a corporation for the un- 
paid subscription price of his shares.” 
Hogg v. Hoag, 107 F. 807, 818 [aff 


154 F. 1008, 83 C.C.A. 677]. 
70. Hoge v. Hoag, supra. 
[a] Mlustration.—A syndicate was 


formed to purchase real estate and 
stocks owned by one of the members, 
each member agreeing to furnish a 
certain proportion of the funds neces- 
sary, their interest in the syndicate 


of its stock under such cireumstances liable on a 
note given in payment thereof.*4 


Where one is in- 


to be evidenced by certificates. A 
part only contributed their shares, 
and the money paid in was paid to 
the seller who conveyed the property, 
certain of the stocks, however, being 
subject to a pledge made by him to 
secure an indebtedness, which the 
contributions due from the remaining 
subscribers to the syndicate agree- 
ment were sufficient to pay, so as to 
give the syndicate a clear title. Such 
contributions, however, were not paid, 
and certificates covering the interests 
of the nonpaying subscribers were 
subsequently issued to the seller. It 
was held that by accepting such cer- 
tificates he assumed toward the syndi- 
cate the position and liabilities of the 
defaulting members, and that his fail- 
ure to pay in the amounts due from 
them to enable the syndicate to re- 
deem the stocks pledged, by reason 
of which they were lost to it, rendered 
him subject to an action for an ac- 
counting in favor of the other mem- 
bers on the winding-up of the affairs 
of the syndicate. Hogg v. Hoag, 107 


Ba 807 slat, 1545 1003. Ssue enn 
677]. 
71. Dunbar v. Broomfield, 142 N.E. 


148, 247 Mass. 372. 


[a] By partial payment of their 
subscriptions and receipt of certifi- 
cates, Subscribers are held to have 
acted under a business trust to which 
they had caused ,equity in property 
to be conveyed, and it is of no conse- 
quence that they did not affix their 
signatures to the declaration of trust. 
Dunbar v. Broomfield, 142 N.H. 148, 
247 Mass. 372. 


72. See supra § 1041. 


7@ Reilly  v. Clyne, 234-P> 35) 27 
Ariz. 432, 40 A.L.R. 1005. 


fa] Reason for rule.—<Acts done in 
disregard of Civ. Code (1913) par 
2270, making it a misdemeanor to seli 
stock or other securities before com- 
plying with the Blue Sky Laws, are 
invalid and unenforceable. Reilly v. 
ah aga: 36, 27 Ariz. 432; 40) Aq! 

1 


74. Reilly v. Clyne, supra. 


[a] Estoppel.—(1) The purchaser 
of shares in business trust was not 
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duced by representations that the trust is a corpora- 
tion to purchase stock therein and give his promis- 
sory note in payment thereof, payment of such note 
cannot be enforced by one who is not a holder in due 
course.*° 


Interest. Subseribers to trust certificates are li- 
able for interest from the date payments become 
due:”° 


[§ 1043] (2) Repurchase Agreements. The rights 
and liabilities of the seller and purchaser of stock 
in a business trust under a repurchase agreement 
depend on the terms thereof.** A contract of re- 
purchase in terms guaranteeing the future value of 
stock in a business trust sold at par, the terms and 
conditions of the guaranty being settled, will be 
strictly construed in favor of the guarantor.*® 


[§ 1044] (3) Rescission or Withdrawal of Mem- 
ber from Trust. A stockholder in a business trust 
eannot withdraw his contribution to the trust fund*® 
until all the indebtedness incurred by the trust es- 
tate during the time he was a stockholder is paid,*° 
even though he was induced to become a stockholder 
by the fraud or misrepresentations of the trustees 
or their agents, if the creditors had no knowledge 


355. 
78. 


estopped to deny liability on a note 
given in payment of shares, where its 
sale to him was illegal. Reilly v. 
Clyne, 234 P. 35, 27 Ariz. 432, 40 A.L. 
R. 1005. (2) The purchaser of shares 
in a business trust was not estopped 


[a] 


breach 
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Britton v. Baxley, 
App.) 252 S.W. 880. 


Damages.—In an action for 
of a contract guaranteeing 


[§§ 1042-1044 


thereof.81 Hence, a purchaser of stock, seeking to 
rescind for fraud, who enters into an optional re- 
scission contraet whereby the trustees are given a 
specified time to make good their representations- 
and permits the trust to retain his contribution dur- 
ing this period, aequiesces in the fraud so that it 
cannot be asserted against creditors without notice 
of the fraud,*? the purchaser being a stockholder 
as to such ereditors;** and a trustee in bankruptcy 
is entitled to recover from such a stockholder a sum 
of'money turned over to the stockholder by the trus- 
tees in compliance with the option agreement.*4 
Notwithstanding and subject to the rights of ered- 
itors without notice of fraud,’® one who, through the 
fraud or misrepresentations of the trustees or their 
agents, was induced to purchase stock of the trust, 
may rescind such purchase.*® Likewise such a pur- 
chaser may rescind if the authority for the trust to 
sell its.stock has been procured by fraud or misrep- 
resentations.’* Inconsistent recitals by a business 
trust, in its application to a state official for author- 
ity to do business and sell its shares, as to the man- 
ner of payment of subscriptions to stock by the pro- 
moters does not indicate such fraudulent intent 
in the organization of the trust as would authorize 
a rescission by purchasers of stock of the trust.®® 


properly considered in passing on de- 
murrer, and controlled in case the 
legal effect thereof conflicted with al- 
legations of fact in the petition. 
Wineinger v. Farmers’ & Stockmen’s 
Loan & Investment Ass’n, supra. (3) 


(Tex.Civ. 


by participation in the affairs of the 
trust to deny liability on notes given 
in payment of shares, where it was 
subsequent to the transaction out of 
‘which the notes arose. Reilly v. 
Clyne, supra. 


[b] Purchaser of shares in busi- 
ness trust was not in pari delicto with 
trust (1) so that he would be denied 
relief on a note executed for shares, 
where the trust’s act in selling shares 
to him was a misdemeanor. Reilly v. 
Clyne, 234 P. 35, 27 Ariz. 432, 40 A.L. 
R. 1005 (Civ. Code [1913] § 2270). 
(2) The purchaser of shares in a 
business trust was not estopped to de- 
ny liability on notes given in pay- 
ment of shares by his pleadings in a 
former suit, admitting that one of 
the considerations of the notes was 
that he should be made a trustee, 
where it was affirmatively shown that 
he never became such trustee. Reil- 
ly v. Clyne, supra. 


75. Quinter Farmers’ 
v. Rueschhoff, 250 P. 335, 
784. 


76. Dunbar v. Broomfield, 142 N.E. 
148, 247 Mass. 372. 


77, Taber v. Breck, 78 N.E. 472, 192 
Mass. 355. ‘ 


[a] Time for performance.—A 
stockholder sold his stock to a per- 
son entering the employment of the 
firm, under a contract that, when the 
employment ceased, the seller would 
repurchase the shares at their par 
value, plus the value of accrued divi- 
dends. After the death of the seller 
the employee notified the executor of 
the seller that he elected to terminate 
the employment on a certain date, and 
demanded a settlement as of that 
date. The executor arranged for a 
settlement by sale of the firm prop- 
erty. It was held that the employee 
could not be permitted afterward to 
select a later date for settlement. 
Taber v. Breck, 78 N.E. 472, 192 Mass. 


State Bank 
121 Kan. 


that the seller of one thousand dol- 
lars’ worth of stock in a business 
trust would take up the stock at one 
thousand five hundred dollars at the 
end of six months, where it appeared 
that at that time the purchaser could 
have sold his stock for one thousand 
dollars but made no effort to do So, 
he could properly recover no more 
than five hundred dollars as repre- 
senting the actual damages proxi- 
mately caused by the seller’s default. 
Britton v. Baxley, (Tex.Civ.App.) 252 
S.W. 880. 


79, Reeves v. Powell, (Tex.Civ. 
App.) 267 S.W. 328. 
80. Reeves v. Powell, supra. 
81. Reeves v. Powell, supra. 
82. Reeves v. Powell, supra. 
83. Reeves v. Powell, supra. 
84. Reeves v. Powell, supra. 
85. Reeves v. Powell, supra. 
86. Palmer Taylor, 269 S.W. 


v. 
996, 168 Ark. 127; Wineinger v. Farm- 
ers’ & Stockmen’s Loan & Investment 
Ass’n, (Tex.Civ.App.) 278 S.W. 932 
[aff (Commn.App.) 287 S.W. 1091]; 
Cattle Raisers’ Loan Co. v. Sutton, 
(Tex.Civ.App.) 271 S.W. 233; Reeves 
Spee i ae (Tex.Civ.App.) 267 S.W. 


[a] Pleading.—(1) In an action 
for rescission of a contract of mem- 
bership in a business trust on the 
grounds of fraud, it was held that the 
petition alleging misrepresentations 
as to the amount of common stock 
that had been sold and fully paid in 
was sufficient. Wineinger v. Farm- 
ers’ & Stockmen’s Loan & Investment 
Ass’n, (Tex.Civ.App.) 278 S.W. 932 
[aff (Commn.App.) 287 S.W. 1091]. 
(2) In a suit to recover from an as- 
sociation money exchanged for “full- 
paid preferred stock,’ defendant’s 
articles of association, attached to 
the petition and made an exhibit, were 


In a suit against a business trust to 
recover money paid for “full-paid pre- 
ferred stock,” which plaintiff alleged 
to be a loan, it was held that, if 
plaintiff's relation to the organiza- 
tion were such that she would be 
bound by the articles of agreement, 
such articles could be properly con- 
sidered as tending to show that plain- 
tiff had no cause of action. Wine- 
inger v. Farmers’ & Stockmen’s Loan 
& Investment Ass’n, supra. 


[b] Sufficiency of findings.—(1) 
Evidence and declaration of trust filed 
with bank commissioner as_ public 
record within Crawford & M. Dig. § 
764 were held not to support a find- 
ing that subscriptions in the com- 
mon-law trust were secured by rep- 
resenting that the organization was 
in fact a corporation. Palmer v. Tay- 
lor, 269 S.W. 996, 1000, 168 Ark. 127. 
(2) A finding that subscribers to stock 
were not entitled to rescind has been 
held not clearly against the prepon- 
derance of the evidence. Palmer v. 
Taylor, supra, 


_ [ce]. Waiver or estoppel.—(1) Giv- 
ing of proxies alone does not waive 
stockholder’s right to rescind pur- 
chase of stock on the ground of fraud, 
nor does it constitute estoppel, unless 
he had full knowledge of the facts. 
Cattle Raisers’ Loan Co. v. Sutton, 
(Tex.Civ.App.) 271 S.W. 233. (2) A 
stockholder present by proxy, who de- 
clines to vote on action urged, or 
votes against it, cannot be held to 
have assented thereto, and is not 
bound thereby on the theory of waiv- 
er or estoppel. Cattle Raisers’ Loan 
Co. v. Sutton, supra. 


87. See Palmer vy. Taylor, 269 S.W. 
996, 168 Ark. 127 (representations in 
declaration of common-law trust com- 
pany as to assets was held not to 
show fraudulent procuration from 
bank commissioner of permit to do 
business). 


88. Palmer v. Taylor, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Neither does the giving of notes by the trustees in 
payment of their subseriptions to stock show such 
a fraudulent scheme in the organization of the 
trust,°® nor is the sale of stock of the trust for 
anything except cash such a fraud in the absence 
of any requirement of law that cash be paid.®® That 
the declaration of trust contains a provision “that 
the shareholders shall not have the right to call for 
a partition or division or a dissolution of the trust or 
an accounting” does not indicate such fraudulent 
intent in the organization of the trust as would au- 
thorize a purchaser of its stock to rescind.®! Author- 
ity conferred by the declaration of trust for the 
expenditure of thirty per cent of the proceeds from 
the sale of stock for commissions and promotion does 
not indieate a fraudulent intent in the organization 
of the trust,°? nor does the expenditure of thirty 
per cent of such proceeds on commission constitute 
a fraud on investors as matter of law.°? Failure of 
a business trust fully to perform its contract with 
a purchaser of its stock eaused by the failure of the 
undertaking does not warrant rescission.°* The ap- 
propriation by the trustees of trust property in pay- 
ment of alleged balances due them does not warrant 
a rescission of a stock subscription agreement,?® 
even if such appropriation were unauthorized.®® 


Successor corporation.°? A corporation, which 
took over the assets of a common-law trust association 
without consideration, was not liable for commis- 
sions paid for subscriptions to the association to a 
stockholder, who sued to rescind his purchase for 
fraud, notwithstanding representation that there 
would be no charge for commissions.°® 


[§ 1045] 3. Assessments and Forfeiture for Non- 
payment.°® The declaration of trust sometimes pro- 
vides for the levy of assessments by the trustees on 
the stockholders for the purpose of providing neces- 


89. Palmer vy. Taylor, supra. 99. 


TRUSTS 


Shares of joint stock compa- 
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sary funds,! but there can be no forfeiture for the 
nonpayment of such an assessment unless a provi- 
sion to such effect is present in the declaration of 
trust.2 Where, however, provision is made in the 
declaration of trust for the forfeiture of the shares 
of holders for failure to pay assessments thereon, 
any conditions precedent to such forfeiture must be 
strictly complied with,* or the attempted forfeiture 
will be void.+ 


[§ 1046] 4. Transfer—a. In General. Whether 
or not the skares of stock or certificates are transfer- 
able depends on the terms of the declaration of 
trust,® they sometimes being made nontransferable.® 
But, where there are no restrictions on the transfer 
of shares contained in the trust agreement, a stock- 
holder may negotiate or sell his certificates without 
the consent of the other stockholders.’ A specific 
provision making the shares transferable is valid, 
even though the trust is considered a partnership.*® 
Under the provisions of some declarations of trust, 
before a stockholder may sell his shares to a third 
person, he must first offer them to the trustees at 
the price which such third person is to pay,® in which 
ease the offer must be in accordance with the terms 
of the trust declaration.1° If the prescribed condi- 
tions are complied with and the trustees do not ex- 
ercise the option to purchase such shares, they are 
bound to effect the transfer of the shares to the per- 
son purchasing the same from the original holder,** 
in the absence of notice of any intervening rights.1? 
As between the parties to the transfer their rights 
and liabilities are governed by the contract of sale.1? 
Where the declaration of trust prescribes the man- 
ner in which shares shall be transferred, there must 
be a compliance therewith.1* The failure of a seller 
of stock to transfer the same as provided in a stip- 
ulation in a note given by the buyer in payment, that 


Troy Iron & Nail Factory v. Corning, 
45 Barb. 


90., Palmer v. Taylor, supra. 
91. Palmer yv. Taylor, supra. 


[a] Reason for rule.—The purpose 
of the provision is to give perma- 
nency to the trust, and it means only 
that no action or suit for partition, 
dissolution, or accounting shall oper- 
ate as a dissolution of the trust. 
Palmer v. Taylor, 269 S.W. 996, 168 
Ark. 127. 


92. Palmer v. Taylor, supra. 
93. Palmer v. Taylor, supra. 
94. Palmer v. Taylor, supra. 


[a] Illustration.—That a newly 
organized common-law trust failed 
fully to perform a printing contract 
given by it to plaintiff in considera- 
tion of his purchase of stock does not 
warrant rescission of a subscription 
contract where the contract contem- 
plated that the trust would continue 
in business, and it appeared that the 
contract might have been fully per- 
formed had the trust not failed. 
Palmer v. Taylor, 269 S.W. 9946, 168 
Ark. 127. 


95. Palmer v. Taylor, supra. 
96. Palmer vy. Taylor, supra. 


97. Generally see infra § 1069 note 
59. 

Corporation as member of busi- 
ness trust see infra § 1062. 


98. Cattle Raisers’ Loan Co. v. 
Sutton, (Tex.Civ.App.) 271 S.W. 233. 


nies see Joint Stock Companies § 23. 


1. Morris v. Metalline Land Co., 
30 A, 240, 164 Pa. 326. 


2. Durkee vy. Stringham, 8 Wis. 1. 


3. Morris v. Metalline Land Co., 31 
A. 114, 166 Pa. 351; Morris v. Metal- 
line Land Co., 30 A, 240, 164 Pa. 326, 
27 A.L.R. 305. 


[a] Publication of notice Under 
articles of association, providing that 
the trustees may make assessments 
by notice in newspapers published in 
Philadelphia and Detroit, and that the 
trustees, after thirty days from the 
period at which the assessment shall 
become due, may forfeit the stock, 
a forfeiture declared where notice is 
not published in a Detroit paper, but 
only in a Philadelphia paper, is nuga- 
tory. Morris v. Metalline Land Co., 
30 A. 240, 164 Pa. 326, 44 Am.S.R. 614, 
OPAC aE be O Ds 


4 Morris v. Metalline Land Co., 
31 A. 114, 166 Pa. 351; Morris v. Met- 
alline Land Co., 30 A. 240, 164 Pa. 
326, 27 A.TaR. 305: 


5. See cases infra this section. 


6. Dooley v. Resnick, 152 N.E. 231, 
256 Mass. 205. 


7. Reilly we Clyme, 2340 Pi 35; 27 
Ariz. 432, 40 A.L.R. 1005. 


8. Spotswood v. Morris, 85 P. 1094, 
12 Idaho 360, 6 L.R.A.N.S. 1094; Hos- 
sack v. Ottawa Development Ass’n, 
91 N.E. 439, 244 Ill. 274; Williams Ne 
Milton, 102 N.E. 355, 215 Mass. 


Hoadley v. Essex, 105 Mass. 519: 


(NLY.) 231. 


9. Fairfield Holding Corp. 
Souther, 155 N.E. 639, 258 Mass. 540, 


10. Fairfield Holding Corp. vy. 
Souther, supra. : 

[a] Sufficiency of offer.—(1) An 
offer to purchase or agreement for 
sale of shares, under a trust agree- 
ment, and other real and personal 
property held separable as affecting 
the right of a stockholder or bene- 
ficiary to sell shares after having giv- 
en the trustees an opportunity to pur- 
chase for the amount of the offer, 
elsewhere obtained. Fairfield Hold- 
ing Corp. v. Souther, 155 N.EB, 639, 258 
Mass. 540. (2) An offer of a stock- 
holder or beneficiary, under a trust 
agreement, to sell shares to the trus- 
tees, for the amount of a “bona fide’’ 
offer obtained elsewhere, was held 
not given in bad faith, although the 
offer to purchase which the stock- 
holder had received was made by a 
holding company on behalf of an- 
other, “bona fide’? meaning to act 
honestly, without purpose to defraud. 
Fairfield Holding Corp. v. Souther, 
supra. — 

11. . Fairfield 
Souther, supra. 


12. Fairfield 
Souther, supra. 

13. Taber v. Breck, 78 N.E. 472, 
192 Mass. 355. 


-14 Rice v. Rockefeller, 31 N.E. 
907 1384 NAY. L741 eR Ant ze 10). 
Am.S.R. 658. 


Holding Corp. v. 


Holding Corp v; 
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the stock standing in the seller’s name shall be 
transferred to the buyer, on his request, and depos- 
ited as collateral, is a breach of contract for which 
the buyer may sue for damages,'® but such failure 
cannot be used as a complete defense to an action 
on the note,'® except to the extent that the buyer 
has been injured by the seller’s failure so to trans- 
fer the stock.17 ‘ 


[§ 1047] b. Pledge.t8 A statute defining the rights 
of pledgors and pledgees of corporate stock has 
been held not to apply to stock of a business trust.?® 


{§ 1048] c. Compelling Transfer on Books of 
Company. Where the trust agreement makes the 
shares transferable only on the books of the trust, 
with no diseretion being given to the trustees to re- 
fuse such a transfer, a bona fide transferee of such 
shares may compel such transfer in a court of equi- 
ty,?° unless there is adequate ground for the refusal 
of the trustees;?! the fact that the transferee is 
interested in a business hostile to the interests of 
the trust is not a ground justifying the trustees in 
refusing to transfer such shares on the books of the 
company,?” the motive behind the original transfer 
not being a subject of inquiry.” 


[§ 1049] d. Who Entitled to Profits and Dividends 
on Transfer. On an unrestricted sale of his shares 
by a certificate holder, he parts with his right to 
any undeclared and undistributed profits.?* 


15. Linnell v. Leon, 91 N.E. 895, ) by 
206 Mass. 71. 


16. Linnell v. Leon, supra. 
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| Trustees. 


indorsement of the seller, 
power of attorney to have it trans- 
ferred, In accordance with the regu- 


[$§ 1046-1052 


[§ 1050] G. Trustees?*—1. Who Are or May Be 
In general whoever is capable of taking 
the legal title or beneficial interest in property may 
take the same in trust for others.27® While a dee- 
laration of trust-under which the beneficiaries and 
the trustees are one and the same persons is inef- 
fective to create a business trust,?’ there is nothing 
in the position of a stockholder which incapaci- 
tates him from acting as trustee for others.2* The 
provision of a contract between a business trust and 
a third person stipulating that, on execution of the 
agreement, the latter would be constituted a trustee 
has the effect of constituting such third person a 
trustee of the organization.”® 


[§ 1051] 2. Removal.*° A court of equity has 
power to remove the trustees of a business trust on 
a showing of fraud or unfitness on their part,*? 
even though the declaration of trust did not reserve 
any control over the trustees to the stockholder.*? 


[§ 1052] 3. Status and Relation. The trustecs 
of a business trust are the legal owners of the prop- 
erty of the trust.?3 The status of the trustee of a 
business trust usually depends on the provision of 
the instrument creating the trust.2* If the instrn- 
ment gives to the trustees complete control of the 
property and business of the trust, the stockholders 
having no voice in the management of its affairs, 
the trustee is a principal, rather than an agent of 
the stockholders.*® On the other hand, where the 


with | suant to contract, all right to accrued 


profits passed to the executor, and 
the employee could not thereafter 


[a] Failure to transfer does not 
leave note without consideration.— 
Linnell v. Leon, 91 N.E. 895, 206 Mass. 
ahs 


17. Linnell v. Leon, supra. 


18. Pledges generally see Pledg- 
es 49 C.J. p 888. 


Corporate stock see Corporations §§ 
1101-1147. 


19. Linnell v. Leon, 91 N.E. 895, 
206 Mass. 71. 
20. Wimer & Co. v. Downs, Inc., 


237 P. 155, 77 Colo. 877; Rice v. Rock- 
efeller, 31 N.E. 907, 184 N.Y. 174, 30 
Am.S.R. 658, 17 L.R.A. 237. 


[a] Powers of equity.—It is with- 
in the equitable powers of the court 
to compel the trustees to transfer on 
their books certificates which plaintiff 
has purchased from a former holder. 
tice v. Rockefeller, 31 N.E. 907, 134 
NVY. 174;°30 Am.S:R: 658, 17 L.R.A. 
237. 


[b] Tlustration.—The certificates 
issued by the trustees of the Stand- 
ard Oil Trust Association to the as- 
sociates recite that the persons to 
whom they were issued are entitled 
to a given number of shares in the 
equity of the property held by the 
trustees, transferable only on the 
books of the trustees on surrender of 
the certificates, and provide that they 
are issued on condition that the 
holder or any transferee shall be sub- 
ject to all provisions of the agree- 
ment creating the trust, and of the 
by-laws thereof. By the provisions 
of the agreement of association the 
beneficiaries under the trust are the 
persons to whom the certificates were 
issued, and the transferees thereof. 
It was held that one to whom a cer- 
tificate had been sold and transferred 


lations of the trust, and on the con- 
ditions of the certificate, was not 
obliged as a condition of transfer to 
show that there was nothing in the 
agreement negativing the apparent 
right thereto. Rice v. Rockefeller, 31 
INER 90%, SNe Ys. “1745308 Am SiR: 
GOS aledonveAce Zot ie 


[c] Effect of attachment.—Where 
certificate of units of a common-law 
trust, presented for transfer and re- 
ceipted for March 27, were attached 
and the garnishment served April 12, 
transferees were fully protected. Wi- 
mer & Co. v. Downs; Inc¢., 237 P. 155, 
Ur Colo. 30.7. 


Right to interfere with ownership 
aS teh see infra § 1054 text and 
note 64. 


21. Rice v. Rockefeller, 31 N.E. 
907, 134 N.Y. 174, 30 Am.S.R. 658, 17 
LR: As23 7; 


[a] It is for trustees to justify 
their refusal.—Rice v. Rockefeller, 
31 N.E. 907, 134. N.Y. 174, 30 Am.S.R. 
GDS yl. eR As, loi. 


22. Rice v. Rockefeller, supra. 
23. Rice v. Rockefeller, supra. 


[a] There is no substantial dis- 
tinction in respect of the transferable 
quality of the shares as between the 
rights of a holder of such shares and 
of a holder of those of a corporation 
which are transferable only on its 
books. Rice v. Rockefeller, 31 N.E. 
907, 184 N.Y. 174, 30 Am.S.R. 658; 17 
Td Aw 23 


Transfer of corporate shares see 
Corporations § 1148 et seq. 


24. Taber v. Breck, 78 N.E. 472, 
192 Mass. 355. 


fa] Thus when the shares of an 
employee were repurchased by the 
executor of the deceased seller, pur- 


maintain a bill for an accounting and 
distribution of the profits earned dur- 
ing the time he held the shares. Ta- 
oe v. Breck, 78 N.E. 472, 192 Mass. 


25. Managers and officers of joint 
stock companies see Joint Stock Com- 
panies §§ 40-50. 


26. See supra §§ 326-338. 


pees See supra § 1029 text and note 


28. Darling v. Buddy, 1 S.W.(2d) 
163, 171, 318 Mo. 784, 58 A.L.R. 493. 


“In the instant case the managers 
were subscribers, but we can see no 
reason under the circumstances here 
existing why each did not occupy the 
dual relation as beneficiary to the ex- 
tent of his individual subscription 
and trustee as to all others. The 
beneficial interest of a manager to 
share in the profits as a subscriber to 
the fund was not commensurate with 
his interest as a trustee.” Darling v. 
Buddy, supra. 


29. Carpenter v. Elmer R. Sly Co., 
293 P. 162, 109 Cal.App. 539. 


30. Removal of trustees generally 
See supra §§ 445-491. 


31. Phoenix Oil Co. v. McLarren, 
(Tex.Civ.App.) 244 S.W. 8380. 


32. Phoenix Oil Co. v. McLarren, 
supra. 


33. Johnson v. Lewis, 6 F. 27, 2 
McCrary 479; Kempner yv. Welker, 
283 P. 284,.36 Ariz. 128; Reilly v. 
Clyne, 234 P. 35, 27 Ariz. 482, 407A; 
LR. a O.O5s 


34. See infra text and notes 35-37. 


35. Palmer v. Taylor, 269 S.W. 996, 
168 Ark. 127; Betts v. Hackathorn, 
252 S.W. 602, 159 Ark. 421, 31 A.L.R- 
847; Darling v. Buddy, 1 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, ’ 


en 


§§ 1052-1054] 


stockholders are given such control of the business 
as to make the organization a partnership rather 
than a pure trust,°® the person in whom title to the 
property has been vested is in the position of agent 
for the stockholders.*7 In the jurisdictions, however, 
where business trusts are considered partnerships 
regardless of the extent of control retained by the 
stockholders,** the trustees are considered agents 
and not principals, even though they have exclusive 
control in the management of the business.®® It 
has been said that the relationship between the trus- 
tees and the beneficiaries is somewhat. analogous to, 
but is of a more confidential character than, that 
existing between the directors of a corporation and 
the corporation itself.4° Succeeding trustees take 
title to the trust property subject to the same con- 
ditions and equities to which it was subject in the 
hands of the original trustees,*! and this is so, even 
though the new trustees have no notice of such con- 
ditions or equities.4? Knowledge of one trustee of 
ah equity or infirmity against property conveyed to 
the trustees affects all of the trustees with such 
knowledge.*® Hence, property as to which a result- 
ing trust exists, conveyed by the title holder to the 
trustees of a business trust through a mere conduit 
of title, who was also a trustee of the business trust 
and holder of all the shares of trust issued to him 
as payment for the land, is held by such trustees in 
trust for the person in whose favor there was a re- 
sulting trust in the first instance,** even though the 
other trustees had no knowledge of the infirmity in 
the title,t® and even though some of the certificates 
or shares have been purchased by persons not hay- 
ing any knowledge of the infirmity.*® 


[§ 1053] 4. Compensation. Trust agreements 
sometimes provide that the trustees shall receive 
no other compensation than a specified part of the 
profits of the business.47 An agreement by one trus- 
tee replacing another to turn over part of his share 


163, 318 Mo. 784, 58 A.L.R. 493; 
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cate, 242 P. 540, 75 Mont. 261. 
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of the profits of the trust is without consideration ;**% 
hence the assignee of a part of the original trustee’s 
interest in the profits cannot recover anything from 
the substitute trustee,*® nor can he recover from the 
estate of the original trustee part of a sum received 
by it from the subsequent trustee as a gratuity.°° 


[§ 1054] 5. Power of Trustees—a. In General. 
The instrument of trust generally defines the powers 
of the trustees and their duties frequently with 
great particularity,°' and in such case they have 
only such powers as are given them by such trust in- 
strument,°? which cannot be exercised by them after 
their disqualification and replacement by others.>* 
One contracting with a trustee under a trust instru- 
ment with knowledge that he purports to be acting, 
not for himself alone, but also for his cotrustees, is 
bound at his peril to learn the extent of his powers.°* 
Although an unincorporated trust association was 
in fact a partnership, the general power of one part- 
ner as agent to bind other members is not controlling 
under the articles of agreement, but the powers were 
such as were fixed by the articles, and the acts of 
the trustees thereunder bound the association and 
the stockholders.°> Unauthorized acts may, how- 
ever, be ratified.°° The matter of ratification of 
contracts by the trustees is governed by the same 
principles as in other cases, and it is necessary to 
show knowledge, or facts from which knowledge may 
be inferred, to find ratification by implication.** 
Where the trustees sold an interest in an oil lease, 
recelying part payment therefor, failure of the trust 
to return the money so paid does not work a ratifi- 
cation, in the absence of knowledge of the contract 
on its part.°* The trustees may ratify by acquies- 
cence, and need not act at a meeting regularly eall- 
ed, but may ratify without any formal action, and, 
where the act is beneficial to the association, the pre- 
sumption of ratification will arise from slight cir- 
cumstances.°® The trustees of a pure business trust 


App.) 47 S.W.(2d) 492. 


Wells-Stone Mercantile Co. v. Glover, 
75 N.W. 914, 7 N.D. 460. 


36. See supra § 1027. 


37. Frost v. ‘Thompson, 106 N.E. 
1009, 215 Mass. 360; Williams v. Mil- 
ton, 102 N.E. 355, 356, 215 Mass. 1. 


“The person in whose name the 
partnership property stands in such 
a case is perhaps in a sense a trus- 
tee. But speaking with accuracy, he 
is an agent who for the principal’s 
convenience holds legal title to the 
principal’s property.” Williams v. 
Milton, supra. 


38. See supra § 1027. 


39. Thompson v. Schmitt, 274 S.W. 
554, 557, 115 Tex. 53. 


“We have no difficulty whatever in 
regarding the parties by whom the 
business was to be managed and con- 
ducted, though denominated trustees, 
as actual agents of the certificate 
holders. AJjl authority they possessed 
was delegated to them by the share- 
holders through their joinder in the 
articles, either when originally exe- 
cuted or when subsequently adopted. 
Not only did the trustees exercise 
purely derivative power, but it was 
exercised for and on behalf of the 
certificate holders.” Thompson v. 
Schmitt, supra. 


40. Gordon Campbell Petroleum 
Co. v. Gordon Campbell-Kevin Syndi- 


41. Bisbee v. Mackey, 102 N.E. 327, 
215 Mass. 21. 


42. Bisbee v. Mackey, supra. 


[a] Thus, where trustees under a 
real estate trust agreement and dec- 
laration of trust resigned, and oth- 
ers were appointed, the latter trustees 
took the legal title subject to the 
trust declaration, and subject to a 
trust in favor of a third person en- 
forceable against the original trus- 
tees, although notice was not given 
to the new trustees. Bisbee v. Mack- 
ey, 102 N.E. 327, 215 Mass. 21. 


43. Bisbee v. Mackey, supra. 
44. Bisbee v. Mackey, supra. 
45. Bisbee v. Mackey, supra. 
46. Bisbee v. Mackey, supra. 


[a] Beason for rule.—Where the 
interest of the real owners of real es- 
tate conveyed to trustees under a real 
estate trust agreement and declara- 
tion of trust was represented by cer- 
tificates of fractional parts, called 
“shares,” the purchasers of the shares 
from the trustees and their succes- 
sors were not in the position of pur- 
chasers of real estate for value with- 
out notice, their title being subject to 
the infirmities of transfers of person- 
al property. Bisbee v. Mackey, 102 N. 
WH. 32%, 215) Mass. 21. 


47. Foster v. Spencer, (Tex.Civ. 


48. Foster v. Spencer, supra. 
49. Foster v. Spencer, supra. 
50. Foster v.,Spencer, supra. 
51. General American Oil Co. v. 


Wagoner Oil & Gas Co., 247 P. 99, 118 
Ok1. 83. 


52. Gordon Campbell Petroleum 
Co. v. Gordon Campbell-Kevin Syndi- 
cate, 242 P. 540, 75 Mont. 261; West 
Side Oil Co. v. McDorman, (Tex.Civ. 
App.) 244 S.W. 167. 


[a] Majority of trustees may con- 
tract to convey a half interest in the 
trust property for the purpose of pro- 
ducing oil in accordance with the ob- 
jects of the trust. West Side Oil Co. 
Se ape i (Tex.Civ.App.) 244 S. 


53. Denny v. Cascade Platinum 
Co., 232 P. 409, 133 Wash. 436. 


esti De Witt v. Cabanne, 2 F.(2d) 

55. West Side. Oil Co. v. McDor- 
man, (Tex.Civ.App.) 244 S.W. 167. 

56. West Side Oil Co. v. McDor- 
man, supra. 

57. West Side Oil Co. v. McDor- 
man, supra. 

58. West Side Oil Co. v. McDor- 
man, supra. 

59. West Side Oil Co. v. McDor- 
man, supra. 
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are the owners of the trust property,®° and, subject 
to any restrictions in the trust instrument,° have 
control of the organization and its property,®? with 
power to handle, dispose of, and reinvest the same 
without consulting the beneficiaries or stockhold- 
ers.°? Even though the trustees under the trust 
agreement have control of the organization and its 
property, in the absence of express authority in the 
trust agreement they cannot interfere with owner- 
ship or transfer of units, since ownership or trans- 
fer could not affect the trustees’ control.°* Where 
the secretary-treasurer of a business trust was also 
its general manager, the other officers being non- 
residents, he was authorized to execute a note and 
trust deed binding on the association for supplies 
necessary in condueting the association’s business, 
notwithstanding he was not authorized to execute 
notes and trust deeds for the association under the 
articles of the association.°> Trustees may not ex- 
pend funds of the trust for unauthorized purposes.°® 
Title to a note made payable to the business trust 
in the name under which it does business is in the 
trustees of the trust.°7 


[§ 1055] b. Necessity for Acting as Body. A 
business trust acts through its trustees functioning 
as a unit.°® Hence, the trustees in the disposition 
of business requiring the exercise of judgment or 
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discretion must act as a unit,®® unless it is otherwise 
provided in the declaration of trust,’® statutes in 
effect sometimes so providing.‘! Therefore action 
taken by the trustees separately and not as a group 
is inadequate to bind the trust.7? Action taken by 
the trustees on a matter, in which one whose ap- 
proval was necessary was personally interested, is 
ineffective to bind the trust,‘? unless subsequently 
ratified by a sufficient number of qualified trustees 
acting as a board.’4 


[§ 1056] c. Right of Trustees To Delegate Pow- 
ers.“° Under a clause giving to the trustees the 
diseretion to conduct the affairs of the trust as 
they see fit, without interference by the stockholders, 
the active management of the affairs of the trust 
may be intrusted to one of their number,*® but such 


trustees may not, without resigning, divest them-— 


selves of the power to manage and control the trust 
estate,” as by turning over such management to a 
general manager not subject to their control.78 A 
fiscal agency, which was the general agent for the 
sale of a housing trust’s shares and the transaction 
of its business, has authority to bind it in financing 
develepment of plaintiff’s real estate, where by 
terms of agreement practically the entire manage- 
ment of the trust was turned over to the agency.*® 


[§ 1057] 6. Duties and Liabilities—a. To Certifi- 


[§§ 1054-1057 


60. See supra § 1052 text and note 
33. 

61. See cases supra note 52. eon 

62. Wimer & Co. v. Downs, Inc., 
23G Ps 155 20 T Colos3s tT. 4 

63. Kempner v. Welker, 283 P. president, 
284, 36 Ariz. 128; Reilly v. Clyne, 


234 P. 35, 27 Ariz. 432, 40 A.L.R. 1005. 


64. Wimer & Co. v. Downs, Inc., 
237P. 165,177 Colo:silT. 


Compelling transfer see supra § 
1048. 


65. Howe v. Wichita State Bank & 
Trust Co., (Civ-App.) 242 S.W. 1091 
[rev on other grounds 274 S8.W. 563, 
278, SAW. L177, LibvDex.0153)), 


66. Digney v. Blanchard, 115 N.E. 
424, 226 Mass. 335. 


[a] TIllustration.—Trustees direct- 
ed to invest funds in: realty and re- 
pair buildings on lands belonging to 
the trust are not authorized to use 
funds of the trust in a building or 
contracting business to erect houses 
on the land of others for expected 
profit. Digney v. Blanchard, 115 N.E. 
424, 226 Mass. 335. 


67. Kempner v. 
284, 36 Ariz. 128. 


68. Gordon Campbell Petroleum 
Co. vy. Gordon Campbell-Kevin Syndi- 
cate, 242 P. 540, 75 Mont. 261. 


69. Williard v. Campbell Oil Co., 
948" P. 219, 77 Mont. 30;-- Gordon 
Campbell Petroleum Co. v. Gordon 
Campbell-Kevin Syndicate, 242 P. 540, 
75 Mont. 261. 


70. Gordon Campbell Petroleum 
Co. v. Gordon Campbell-Kevin Syndi- 
cate, supra; Mims v. Stephens Coun- 
ty-Ranger Oil Co., (Tex.Civ.App.) 268 
S.W. 1014; Jesseph v. Carroll, 219 P. 
429, 126 Wash. 661. 


[a] Evidence of authority.—(1) 
Evidence that one of board of trus- 
tees of unincorporated business trust 
had been authorized to do any and all 
acts necessary to the sale or transfer 


Welker, 283 P. 


of its stock, and that such trustee had 
sold the stock under an agreement to 
repurchase it at the purchaser's op- 
was held to sustain a finding 
that a note executed in the name of 
the association by such trustee as its 
in payment for stock so 
repurchased, was a binding obligation 
on the association. Mims v. Stephens 
County-Ranger Oil Co., (Tex.Civ. 
App.) 268 S.W. 1014. (2) Where the 
articles of trust of a common-law 
trust company provided that the pow- 
ers of the trustee should be exercis- 
ed jointly, “unless the general power 
shall at any time be delegated to any 
one particular individual member or 
members in writing,’ and one trustee 
had been vested with the general 
management, including the power to 
borrow money and execute chattel 
mortgages, he had the power alone 
to execute a chattel mortgage as se- 
curity for a loan. Jesseph v. Car- 
roll, 219 P. 429, 126 Wash. 661. 


ape reeation of power see infra §- 
56. 


71. See statutory provisions. 


72. Williard v. Campbell Oil Co., 
248 RP. 219, 77 Mont. 30; Gordon 
Campbell Petroleum Co. v. Gordon 
Campbell-Kevin Syndicate, 242 P. 540, 
75 Mont. 261. 


73. Gordon Campbell Petroleum 
Co. v. Gordon Campbell-Kevin Syndi- 
cate, supra. 


[a] One of two trustees at meet- 
ing interested.—In view of Rev. 
Codes (1921) §§ 6789, 7468, 7881, 7890, 
7902, 7914, the approval of statement 
of account on a claim owned and 
presented by a trustee to the busi- 
ness trust is void, where such trus- 
tee’s vote was necessary to such ap- 
proval. Gordon Campbell Petroleum 
Co. v. Gordon Campbell-Kevin Syndi- 
cate, 242 P. 540, 75 Mont. 261. 


Right of trustee to participate in 
matters of personal interest to 
see infra § 1057 text and note 87. 


74 Gordon Campbell Petroleum 
Co. v. Gordsn Campbell-Kevin Syndi- 


cate, 242 P. 540, 75 Mont. 261. 


[a] Evidence held not to show 
that action of trustees of syndicate, 
in assuming to state an account on a 
claim presented by one of them, was 


ever ratified by the board. Gordon 
Campbell Petroleum Co. v. Gordon 
Campbell-Keyin Syndicate, 242 P. 


540, 75 Mont. 261. 


75. In regard to trustees generally 
see supra § 529 et seq. 


76. De Witt v. Cabanne, 2 F.(2d) 
322; Martin v. Security Nat. Bank, 
(Tex.Civ.App.) 257 S.W. 645. «See 
Jesseph v. Carroll, 219 P. 429, 126 
Wash, 661. . 


[a] Thus, in an action against the 
trustees of a trust created to produce 
a motion picture to recover on a con- 
tract for legal services made with one 
of the trustees, plaintiff may show 
that such trustee was placed by the 
others in charge of the production, 
and the question whether his contract 
with plaintiff was within such gen- 
eral authority is one for the jury. 
De Witt v. Cabanne, 2 F.(2d) 322. 


77. Phoenix Oil Co. v. McLarren, 
(Tex.Civ.App.) 244 S.W. 830. 


[a] Reason for rule.—‘“A trust 
can be executed only by the trustee 
or trustees appointed therefor, while 
the trustee or trustees are living and 
have not declined the appointment or 
been removed for cause by the court.” 
Phoenix Oil Co. v. McLarren, (Tex. 
Civ.App.) 244 S.W. 830, 832. 


[b] Forming partnership.—The 
trustees of one company operating 
under a declaration of trust may not 
engage in a partnership with the trus- 
tees of another company so operating, 
as thereby each set of trustees would 
divest itself of personal duty to man- 
age and control the business intrust- 
ed to its care. Phoenix Oil Co. v. Mc- 
Larren, (Tex.Civ.App.) 244 S.W. 830. 

78. Phoenix Oil Co. v. McLarren, 
supra. 

79. Gray v. 
Trust, 201 N.W. 489, 229 Mich. 441. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1057-1058] 


cate Holders—(1) In General. Whether a business 
trust be classed as a pure trust or a partnership,®° 
the trustees nevertheless occupy a fiduciary rela- 
tionship to the certificate holders,8! which relation 
imposes a duty on them to look after the interests 
of the business trust in preference to their own.*? 
In defining the duties and obligations, and apprais- 
ing the liabilities of the trustees, the same rules and 
tests are applied to their conduct** as are applicable 
to partners.S* They are held to good faith in their 
dealings affecting the interests of the stockholders.®® 
As is the case with trustees generally®® a trustee of 
a business trust is not permitted to participate in 
any matter, on behalf of the trust, in which he is 
interested personally,’ this being the rule in some 
jurisdictions by virtue of statute.88 Hence, such a 
trustee is prohibited from doing on his individual 
account and for his individual benefit any of the 
things for which the trust was organized,®® except as 
permitted by the declaration of trust.°° Likewise, 
the trustees of a common-law business trust are 
prohibited from purchasing on their individual ac- 
count property necessary for the use of the trust 
in the operation of the business for which it was 
organized.®+ Any property acquired personally by 
a trustee in breach of the aforesaid duty is impress- 
ed with a constructive trust in favor of the organi- 
zation®* on payment by it to the trustee of the price 
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paid by him personally for such property.®? Where 
the declaration of trust gives rights to the trustees 
which are of pecuniary value and also confers the 
right on such trustees to resign at will, it is no breach 
of trust for the trustees to enter into an agreement 
of sale with a third person forthe sale of their in- 
terests in the trust together with an agreement by 
the trustees to resign,®* the resigning trustees in 
such case not being aceountable to the trust for the 
consideration received by them in the sale of their 
interests.°> Since the trustees may not expend trust 
funds for any unauthorized purposes,®® for any such 
unauthorized expenditure the trustees are personally 
hable.°* That the declaration of trust provides that 
a trustee should be liable only for the result of his 
own gross negligence or bad faith does not exoner- 
ate him from liability for an intentional breach of 
trust committed by acting plainly beyond his pow- 
ers.°§ 


Enjoining waste. An injunction may be granted 
to protect the property of a business trust against 
pretended trustees charged with wasting, destroy- 
ing, and dissipating such property.®® 


[§ 1058] (2) Accounting. As is the case with 
trustees generally,! the trustees of a business trust 
in a proper case must account to the stockholders 
for the property intrusted to them,? as for any loss 


ness trust to the wife of a trustee 


80. See supra § 1027. 


81. Haskell v. Patterson, 262 S.W. 
1002, 165 Ark. 65. 


82. Haskell v. Patterson, supra. 
See Digney v. Blanchard, 115 N.E. 
424, 226 Mass. 335. 


83. Haskell v. Patterson, 262 S.W. 
1002, 165 Ark. 65. 


84. See Partnership §§ 236-249. 


85. Webb v. Shea, 232 S.W. 602, 
149 Ark. 406. 


86. See supra §§ 520-523. 


87. Williard v. Campbell Oil Co., 
248 P. 219, 77 Mont. 30. 


88. See statutory provisions. 


89. Oil Fields Corp. v. Dashko, 294 
S.W. 25, 28, 173 Ark. 533 (construing 
trust declaration impliedly to pro- 
hibit such purchase). 


~“TIn the absence of language author- 
izing it, no instrument of the charac- 
ter of that under consideration [trust 
declaration] should ever be construed 
as to permit a trustee, in the conduct 
of the business of his trust, to elect 
to make a good bargain for himself, 
when by fidelity to his trust, he could 
make the same good bargain for the 
beneficiaries of the trust.” Oil Fields 
Corp. v. Dashko, supra. 


[a] Reason for rule.—‘‘The law 
removes the trustee from such temp- 
tation to cupidity and unfaithfulness 
while in the conduct of the business 
of his trust by requiring him to serve 
only the one master—the beneficiaries 
in the trust—and not himself.’ Oil 
Fields Corp. v. Dashko, 294 S.W. 25, 
28,173 Ark. 538. 


90. Oil Fields Corp. v. Dashko, su- 
pra; Haskell v. Patterson, 262 S.W. 
1002, 165 Ark. 65. 


91. Wofford v. Twin City Brick & 
Tile Co., 41 S.W.(2d) 1079, 184 Ark. 
162; Oil Fields Corp. v. Dashko, 294 
S.W. 25, 173 Ark. 533; Haskell v. Pat- 
terson, 262 S.W. 1002, 165 Ark. 65. 


[a] Change of position.—The trus- 
tee of a syndicate organized to pur- 
chase oil and gas leases, who assum- 


ed the task of raising money and 
managing the operation of the syndi- 
cate, could not change his attitude by 
claiming that he purchased the prop- 
erty for his individual account with- 
out notifying the syndicate. Haskell 
v. Patterson, 262 S.W. 1002, 165 Ark. 
65 (where trust agreement was held 
clearly to show the intention that 
the trustees should devote their time 
and services to the syndicate, and 
that documents and conveyances for 
any property acquired by the trustees 
individually should be kept separate). 


92. Wofford v. Twin City Brick & 
Tile Co., 41 S.W.(2d) 1079, 184 Ark. 
162; Oil Fields Corp. v. Dashko, 294 
S.W. 25, 173 Ark. 533. 


[a] Ilustration.—A common-law 
trust engaged in the manufacture and 
sale of bricks was organized in No- 
vember, 1924, commenced operations 
in April, 1925, and acquired a lease 
on shale lands of a third party, the 
lands to be used in connection with 
its business. Thereafter, one of the 
trustees, about July, 1925, purchased 
the land from the lessors and caused 
the deed to be made conveying the 
land to his wife. The evidence tend- 
ed to establish that it was understood 
between the trustees that the land, 
if purchased, should be purchased by 
the trustee for the benefit of the com- 
mon-law trust. Wofford v. Twin City 
Brick & Tile Co., 41 S.W.(2da) 1079, 
184 Ark. 162. 


[b] Absence of estoppel.—Where 
a trustee of a syndicate who had 
charge of its operations in acquiring 
oil and gas leases advanced money 
for such purposes, taking title in 
his own name, it was held that the 
synilicate, not having been notified 
that he claimed to hold the leases in- 
dividually, was not estopped to claim 
that he acquired them for the syndi- 
cate. Haskell v. Patterson, 262 S.W. 
1002, 165 Ark. 65. 

93. Wofford v. Twin City Brick «& 
ps Co., 41 S.W.(2d) 1079, 184 Ark. 
162. 


[a] What constitutes payment.— 
Royalties paid by a common-law busi- 


as the owner of shale lands, impress- 
ed with a constructive trust in favor 
of the trust, constitute payment of 
the purchase price. Wofford v. Twin 
City Brick & Tile Co., 41 S.W.(2d) 
1079, 184 Ark. 162. 


94. Wright v. Webb, 278 S.W. 355, 
169 Ark. 1145. 


[a] Evidence held not to show 
that the trustees of a common-law 
trust violated their legal duty to 
those interested in the trust estate 
or committed fraud or misappropri- 
ated funds in selling their personal 
interests to others and _ resigning 
from the _ trusteeship. Wright v. 
Webb, 278 S.W. 355, 169 Ark, 1145. 


95. Wright v. Webb, supra. 


ES See supra § 1054 text and note 


97. Digney v. Blanchard, 115 N.E. 
424, 226 Mass. 335. 


98. Digney v. Blanchard, supra. 


[a] Unlawful diversion of funds. 
—Digney v. Blanchard, 115 N.E. 424, 
226 Mass. 335. 


99. Woodward v. Smith, (Tex.Civ. 
App.) 253 S.W. 847. 


[a] Petition held  sufficient.— 
Woodward v. Smith, (Tex.Civ.App.) 
253 S.W. 847. 


1. See supra § 778 et seq. 


2. Ashley v. Winkley, 95 N.E. 932, 
209 Mass. 509; Woodward v. Smith, 
(Tex.Civ.App.) 253 S.W. 847. See 
Palmer v. Taylor, 269 S.W. 996, 168 
Ark, 127 (where evidence was held 
not to preponderate against a finding 
that the stockholders were not enti- 
tled to an accounting). 


[a] Sufficiency of petition.—A pe- 
tition in a suit to enjoin pretended 
trustees from wasting the property 
of the association, and for a receiv- 
er, which pleads the fact of owner- 
ship by numerous individuals, and 
prays that each partner’s pro rata 
share be established, and that plain- 
tiffs recover their portion, is suffi- 
cient to entitle plaintiffs to an ac- 
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sustained due to their fault or mismanagement.’ 
But where a stockholder has participated in the mis- 
conduct resulting in a loss, the trustees will not be 
held responsible to him for that proportionate share 
of the loss represented by the number of shares 
To be entitled to an 
accounting one must be a stockhotder in the trust;° 
a stockholder having disposed of his shares cannot 
thereafter maintain a bill for an accounting® even 
as to matters occurring during the time he held the 
If the trustees in the exercise of sound dis- 
eretion refuse or fail to distribute profits of the 
trust among the stockholders,’ a stockholder may 
maintain a bill in equity to compel an accounting 
The remedy of a 
stockholder for a share of funds received by some 
of the trustees as the proceeds of the property of the 
trust is by a bill in equity in which the rights of - 
all members of the trust can be adjusted.+° 


owned by the stockholder.* 


shares.‘ 


and the payment of dividends.® 


counting as between partners. Wood- 
ward v. Smith, (Tex.Civ.App.) 253 S. 
W. 847. 


3. Ashley v. Winkley, 
209 Mass. 509. 


4 Ashley v. Winkley, supra. 


5. Taber v. Breck, 78 N.E. 472, 192 
Mass. 355. 


6 Taber v. Breck, supra. 
7 ‘Taber v. Breck, supra. 


8 Right of stockholder to share in 
profits see infra § 1064. 


9. Taber v. Breck, 78 N.H. 472, 192 
Mass. 355. 


[a] Thus where a joint-stock com- 
pany with transferable shares is or- 
ganized under an agreement that the 
death of a member shall not work a 
dissolution and that the firm proper- 
ty shall be held by certain stockhold- 
ers under a declaration of trust in 
favor of the firm, a stockholder is en- 
titled to maintain a bill to compel an 
accounting, if the trustees refuse or 
fail to divide accrued net profits. 
Taber v. Breck, 78 N.E. 472, 192 Mass. 
355. 


95 N.E. 932, 


10. Smith v. Moore, 129 Mass. 222. 
11. Smith v. Moore, supra. 
12. Smith v. Moore, supra. 
[a] Validity of authorization.— 


The owners of letters patent of the 
United States for a certain invention 
formed an association for the purpose 
of introducing the invention in Hu- 
rope and obtaining patents therefor, 
and executed a declaration of trust, 
which declared that they held the 
property for the use of the associa- 
tion, and provided that no member of 
the association should receive any 
money on behalf of the association, 
except as authorized by the declara- 
tion of trust, that an executive com- 
mittee should have the general man- 
agement and control of the business, 
and that all votes of the association, 
not inconsistent with the declaration 
of trust, should be binding on the 
trustees, the association, and the ex- 
ecutive committee. On ‘the day this 
was executed, an indenture, referred 
to in the declaration of trust, was 
made between the trustees and A, a 
member of the association, by which 
A was to sell the invention in Europe 
and pay over the proceeds to the trus- 
tees. No sale having been made. un- 
der this indenture, the executive com- 
mittee authorized one of the trustees 
to go to Europe and sell the letters 
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responsible for 


Where 


patent for not less than a certain 
sum. After he had left this country 
in pursuance of this authority, the 
association, at a meeting at which the 
other trustee was present and act- 
ing, passed a vote authorizing the ab- 
sent trustee to sell the letters patent 
for such a sum as he should deem 
best, and directing the proceeds to be 
deposited in a bank in England to the 
credit of A for the use of the stock- 


holders. The executive committee 
passed a Similar vote. The absent 
trustee, acting under these _ votes, 


made a sale in England of the let- 
ters patent, and the money therefor 
was paid to A in this country by the 
agent of the purchaser. On the re- 
turn of the trustee to this country, he 
demanded the money of A, who re- 
fused to pay it. This trustee subse- 
quently made a contract with A, by 
the terms of which certain sums were 
to be paid by A out of this money, 
and the balance distributed among 
the stockholders. It was held, in an 
action for money had and received, 
by the trustees against A, to recover 
the proceeds of the sale, that, even if 
the votes of the association were in- 
consistent with the declaration of 
trust, the trustees had waived their 
right to take this objection, and that 
the action could not be maintained. 
Smith v. Moore, 129 Mass. 222. 


13. See supra § 1052. 
14. See supra §§ 518, 519, 525. 
15. U.S.—Taylor v. Davis, 4 S.Ct. 


147, 110° U:S.. 330,728 Lhd 163: But 
see Hemphill v. Orloff, 48 S.Ct. 577, 
ANT UOES. bol Tle ls. Wat O78" lati x23 IN: 
W. 867, 238 Mich. 508]. 


Ark.—Dickinson y. Butts, 278 S.W. 
19, 169 Ark: U211>(Palmer wi /Daylor; 
269 S.W. 996, 168 Ark. 127; Conti- 
nental Supply Co. v. Robertson, 265 
S.W. 659, 166 Ark. 52; Betts v. Hacka- 
thorn, 252 S.W. 602, 159 Ark. 421, 31 
A.L.R. 847. 


Cal.— Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408. 


Ill.— Austin v. Parker, 148 N. 
Si GLA Asis 
App. 7. 
Kan.—Hamilton v. Young, 225 P. 
1045, 116 Kan. 128. See Linn v. Hous- 
ton, 255 BP. 1105, 123 Kan. 409. 


Mass.—Hussey v. Arnold, 70 N.E. 
87, 185 Mass. 202; Mayo v. Moritz, 
24 N.E. 10838, 151 Mass. 481. 


Mo.—Darling v. Buddy, 1 S.W.(2d) 
163, 318 Mo. 784, 58 A.L.R. 493; Bragg 
v. Specialty Shoe Machinery Co., 


EK. 19, 
Uihblein v. Budd, 252 Ill. 


[§§ 1058-1059 


funds resulting from the sale of property of a busi- 
ness trust are in the hands of agents who were au- 
thorized by the trustees to receive the same for the 
use of the stockholders and to distribute such funds 
directly to the stockholders, the remedy of the trus- 
tees on failure of the agents to cistribute is a bill 
in equity in which the rights of 
could be adjusted,t! and not an action for money 
had and received.!? 


[§ 1059] b. To Third Persons—(1) In General. 
The trustees of a business trust, having substantial 
control of the property and business of the trust and 
who consequentiy have the status of principals,** 
as in the ease of trustees generally,+* are personally 


ali the stockholders 


any obligations growing out of 


transactions in relation to the business of the trust,*® 
unless they have specifically contracted in the ineur- 
ring of the debt that the trust estate alone shall be 
held responsible therefor,t® and this is so, even 


(App.) 34 S.W.(2d) 184. 


N.Y.—Byrnes v. Chase National 
Bank, 232 N.Y.S. 224, 225 App.Div. 102 
[aff 168 N.H. 423, 251 N.Y. 551]; 
Laun-Dry-Ette Salés Co, v. Fielding 
198 N.Y.S..334, 119 Misc. 778; Brown 
Bedell, 265 N.Y.S. 262. See Crehan v. 
Megargel, 136 N.E. 296, 234 N.Y. 67; 
genes v. Gould, 103 N.E. 720, 209 N.Y. 


N.D.—Wells-Stone Mercantile Co. 
v. Grover, 75 N.W. 914, 7 N.D. 460. 


See McClaren v. Dawes Electric 
Sign, ete., Co., 156 N.E. 584, -86 Ind. 
App. 196; Con nay v. Lyons, 18 S.W. 
799, .82 Tex. 664 


But see Tenner v. Welker, 283 P. 
284, 36 Ariz. 128. 


[a] Liquidating trustees.—(1) 
Trust for the benefit of the creditors 
of an insolvent business to operate 
as long as trustees see fit. Welis- 
Stone Mercantile Co. v. Grover, 75 N. 
W. 911, 7 N.D. 460. (2) Where, under 
a trust agreement constituting de- 
fendants liquidating trustees of a do- 
mestic corporation with plenary pow- 
er to carry on the business previously 
carried on by the corporation, they 
assumed control and bought goods, 
they are personally liable for the pur- 
chee price. Laun-Dry-Ette Sales Co. 

ielding, 198 N.Y.S. 334, 119 Misc. 
178. (3) A clause® of ‘a trust agree- 
ment providing for the election of a 
corporation’s liquidating trustees to 
its board of directors does not take 
them out of the class of trustees op- 
erating a trust business and relieve 
them from personal liability. Laun- 
Dry-Ette Sales Co. v. Fielding, supra. 


16. Ark.—Betts v. Hackathorn, 252 
S.W. 602, 159 Ark. 421, 31 A.L.R. 847. 


Cal.—Goldwater v. Oltman, 292 P. 


624, 210 Cal. 408; Carpenter v. El- 
mer Riv Sly*Gor,) 2937P.a62,09) Cals 
App. 539. 


Ill.—Austin v. Parker, 148 N.E. 19, 
317 Ill. 348; Uihlein v. Budd, 252 Ill. 
App. 487; H. Kramer & Co. v. Cum- 
mings, 225 Ill.App. 26. 


Kan.—Hamilton vy. Young, 
1045, 116 Kan. 128. 


N.Y.—Laun-Dry-Ette Sales Co. v. 
Erne 198 N.Y.S. 3834, 119 Misc. 


225 Ps 


N.D.—Wells-Stone Mercantile Co. 
v. Grover, 75 N.W. 911, 7 N.D. 460. 


See McVey v. United Timber & Ka- 
one Ass'n, (Tex.Civ.App.) 270 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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though the trust instrument expressly declares them 
exempt from personal liability;1* and, in jurisdic- 
tions where business trusts are required to comply 
with the regulations imposed on corporations before 


they may do business,!® a failure of a trust so to do . 


renders the trustees personally liable for the obli- 
gations of the trust regardless of the form of the 
declaration of trust.1® Although trustees may stipu- 
late against personal liability on indebtedness in- 
curred in the conduct of the business of the trust,?° 
mere knowledge on the part of the creditor that the 
trustees are acting only as such,?! or mere knowl- 
edge on the part of a creditor of the existence of 
a provision in the declaration empowering the trus- 
tees so to limit their lability,?* or of a provision 
therein which attempts thereby to effect such Imi- 
tation,”* is not enough actually to relieve the trus- 
tees from such personal liability. Nor is the fact 
that goods were billed in the name of the corpora- 
tion which was in the hands of liquidating trustees 
operating the business of itself sufficient to absolve 
the trustees from personal liability.24 The eredi- 
tor must have a clear understanding in entering into 
a contract with the trust that he is limiting his right 
to recover to the property of the trust.25 Likewise, 
the mere fact that a trustee signs a contract in the 
name of the trust by himself as an officer is not 
enough to relieve him of personal liability thereon.?® 
The provision of a statute that a promise made in 
the singular but executed by several persons is pre- 
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sumed to be a joint and several promise has no ap- 
plication to an agreement entered into by a business 
trust through its trustees in which the obligation 
thereunder is expressly limited to the trust estate.?” 
One trustee cannot be held personally liable on an 
obligation incurred by a cotrustee on behalf of the 
trust in the absence of anything to show that the 
latter was authorized to act for the former.?® Thus 
one trustee cannot be held liable on a debt incurred 
in the name of the trust by a cotrustee merely be- 
cause the latter incurred the obligation in such a 
way as to render him personally liable.?® Trustees 
in the case of a business trust in effect a partnership: 
are not primarily responsible for obligations con- 
tracted by them in their capacity as trustees.°° Yet, 
where the trust agreement in effect constituted arti- 
cles of partnership and made the trustees the man- 
aging partners, and such agreement provided that 
the managing partners had no power to bind the 
partners personally, and that every written obliga- 
tion which the managing partners might enter into 
should stipulate that the partners should not be 
personally liable thereon, such agreement prevents. 
the trustees, when sued on a note of the company, 
from successfully setting up that the company was 
in fact a partnership and liable as such, and that 
the stockholders were the partners, and as such pri- 
marily hable on the note, and that such managing 
partners or trustees were sureties thereon and sec- 


[a] Thus, where a contract in 
compliance with the trust declara- 
tion set forth a provision limiting lia- 
bility to the trust estate, trustees are 
exempt from liability, and recourse 
can only be had to the trust property. 
Carpenter v. Elmer R. Sly Co., 293 P. 
162, 105 Cal.App. 539 (declaration of 
trust provided that every contract ex- 
ecuted by trustees shall be conclu- 
sively taken to have been executed or 
done only in their capacity of trus- 
tees, and that such trustees shall not 
be personally liable; it further pro- 
vided that every instrument executed 
by trustees ‘shall recite the sub- 
stance of the section showing the 
nonliability of the individual trus- 


tees’’) 
{[b] Word “trustee,” used in a con- 
tract, is merely descriptio persone, 


in the absence of language clearly in- 
dicating a limitation of liability. 
Austin vy, Parker, 148 N.E. 19, 317 Ill. 
348 [cit Uihlein v. Budd, 252 I[1l.App. 
487]. 


17. Dickinson v. Butt, 278 S.W. 19, 
169 Ark. 1211; Betts v. Hackathorn, 
252 S.W. 602, 159 Ark. 421, 31 A.L.R. 
847. See McClaren v. Dawes Hlectric 
Sign, etc., Co, 156 N.E. 584, 86 Ind. 
App. 196; Linn v. Houston, 255 P. 
1105, 123 Kan. 409. 


fa] Thus, where a common-law 
trust was organized and a board of 
trustees selected to conduct its busi- 
ness affairs and the trustees so cho- 
sen entered on their duties and se- 
lected a business name for the trust 
and selected one of their number to 
manage its affairs, and the trust there- 
after breached a contract with plain- 
tiff who had no notice of the limita- 
tions of liability the organizers of 
the trust had specified in the trust 
agreement (if these had any virtue, 
which is not decided), plaintiff may 
bring and maintain an action for dam- 
ages against the trustees or any of 
them wherever he can obtain personal 
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service of summons on them or any 
of them. Linn v. Houston, 255 P. 
1105, 123 Kan. 409. 


{b] Trustees cannot shield them- 
selves from personal liability as co- 
partners by a declaration of trust 
which declared the trustees not per- 
sonally liable. Dickinson v. Butt, 
278 S.W. 19, 169 Ark. 4211 (by con- 
tract between themselves). 


[ec] Trustees are not absolved 
from liability, even though there is a 
provision in the declaration of trust 
requiring the trustees to set out on 
the stationery of the organization the 
nature of the organization, where the 
trustees failed to comply with the 
requirement. McClaren v. Dawes 
Electric Sign, ete., Co., 156 N.H. 584, 
86 Ind.App. 196. 


18. See supra § 1030. 
19. Weber Engine Co. v. Barley, 
256 P. 803, 123 Kan. 665; Weber En- 


gine Co. v. Alter, 245 P. 148, 120 Kan. 
557, 46 A.L.R. 158. See Linn v. Hous- 
ton, 255 P. 1105, 123 Kan. 409. 


20. See supra text and note 16. 


21. Wells-Stone Mercantile Co. v. 
Grover, 75 N.W. 911, 7 N.D. 460. 


22. Goldwater vy. Oltman, 292 P. 
624, 210 Cal. 408. 
23. Goldwater v. Oltman, supra. 


But see H. Kramer & Co. v. Cum- 
mings, 225 Ill.App. 26 (one who en- 
tered into a contract with a business 
trust for the sale of goods, with full 
knowledge of the character of the 
trust in question and the terms of 
its articles of association, could not 
recover the purchase price in an ac- 
tion predicated on the individual and 
joint liability of those named as trus- 
tees and not as to their liability as 
trustees to the extent of the assets 
of the trust). 


24. Laun-Dry-Ette Sales 
Fielding, 198 N.Y.S. 334, 119 


Coven. 
Misc. 


178. 


25. Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408. 


26. Bragg v. Specialty Shoe Ma- 
ene Co., (Mo.App.) 34 S.W.(2d) 


[a] Thus a trustee of a business 
trust, signing, as president, the trust’s 
agreement to pay liabilities of the 
business whose assets the trust ac- 
quired, is personally liable, the pur- 
ported official capacity in which he 
signed being no shield against such 
liability. Bragg v. Specialty Shoe 
‘ey eee Co., (Mo.App.) 34 S.W.(2d) 


27. Carpenter v. Elmer R. Sly Co., 
Geli 109 Cal.App. 539 (Civ. Code 


se Uihlein v. Budd, 252 Ill.App. 


29. Uihlein v. Budd, supra. 


[a] Thus a trustee of a business 
trust cannot be held liable on notes 
signed in the name of the trust by a 
cotrustee, who was president, as pres- 
ident,. solely by reason of the fact 
that the president signed the notes in 
a way that might impose a personal 
liability on himself. Uihlein y. Budd, 
252 Ill.App. 487. 


[b] Sufficiency of complaint.—A 
declaration in an action against a 
trustee of a business trust on promis- 
sory notes signed in the name of the 
trust by a cotrustee, who was presi- 
dent, as president, which avers that 
he had authority to execute notes in 
the name of the trust, but which did 
not aver authority to execute notes in 
the name of his cotrustees, did not al- 
lege facts to justify a conclusion of 
law that defendant was personally 
liable on the notes. Uihlein v. Budd, 
252 Ill.App. 487. 


30. Barnett v. Cisco Banking Co., 
(Tex.Civ.App.) 253 S.W. 339. 
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ondarily liable only.*? 


Negotiable instruments. Where the negotiable in- 
strument law provides that one signing an instru- 
ment, who adds words indicating that he is signing 
in a representative capacity, is not personally liable 
thereon if authorized,?? a trustee executing a note 
in the name of a trust in such a way as to indicate 
that it is the note of the trust is not personally lable 
thereon.*? If there is any ambiguity as to the ca- 
pacity in which the note has been signed, parol evi- 
dence is admissible as between the original parties 
to show this.*# 


[§ 1060] (2) For Torts. Trustees are liable for 
their torts in the operation of the business of the 
trust.?° 


[§ 1061] 7. Rights and Liabilities between Trus- 
tees. One trustee may bind the others by his acts 
within the scope of his authority.*® Where the dec- 
laration of trust provides against personal liability 
of the trustees, one acting as trustee thereunder can- 
not have created an obligation against the other trus- 
tees running to himself ;*7 such provision in the dec- 
laration of trust, however, does not prevent a trus- 
tee, on being released from all interest in the trust 
and receiving an agreement from the other trustees 


31. Barnett v. Cisco Banking Co.,{/169 Ark. 1211. 
Supra. [a] Estoppel.—If 
32. See statutory provisions. 
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were asserting a liability of the trust 


of indemnity against personal liability for indebt- 
edness of the trust, from thereafter acquiring a right 
of action against the trust from another who is a 
stranger to the trust.3° 


[§ 1062] H. Beneficiaries or Stockholders**—1. 
Who Are or May Become. Trusts generally may be 
created by any person having power to contract,*° 
but a corporation may not ereate, or become a mem- 


[§§ 1059-1062 


ber of, a trust where it in effect destroys its normal | 


function and maims and cripples its separate activi- 
ty and takes away its free and independent action,*+ 
a corporation becoming a member of a business trust 
under such circumstances giving good cause for its 
dissolution at the suit of the state.4? Likewise a 
corporation cannot become a member in a trust which 
in effect would be making it a partner in such or- 
ganization.*® A national bank cannot legally be- 
come a member of euch an organization.** The exe- 
cution of an agreement to accept shares in a business 
trust as part payment for goods does not make the 
seller a partner in the association until the shares are 
delivered.t*®° The holder of “full-paid preferred 
stock” certificates of a business trust is a member 
thereof,*® not a creditor,** notwithstanding a provi- 
sion in the certificate that the holder was to reserve 
interest and not to participate in the profits,*® the 


Am.S.R. 843, 9 L.R.A. 33 (which. in- 
volved what is known as the original 


trustee] “Sugar Trust,’and in which the 


[a 


33. Hamilton v. Young, 225 P. 1045, 
116 Kan. 128. 


[a] IMIllustration.—A negotiable 
promissory note was signed “The Vic- 
tory Oil Company, by U. G. Charles, 
President. Attest: Fred C. Young, 
Secretary,” the Victory Oil Company 
being a business trust of which 
Charles and Young were respectively 
its president and secretary, who were 
duly authorized to execute the note. 
It was held that Neg. Instr. L. (Rev. 
St. 52—220) § 27 exempts them from 
personal liability on the note. Hamil- 
ie v. Young, 225 P. 1045, 116 Kan. 


34. Hamilton y. Young, supra. 


25. Sleeper v. Park, 122 N.E. 315, 
232 Mass. 292; Fisheries Co. v. McCoy, 
(Tex.Civ.App.) 202 S.W. 343. See 
Prinz v. Lucas, 60 -A.-309, 210 Pa. 
620. 


36. Sleeper v. Park, 122 N.E. 315, 
232 Mass. 292. 


[a] As member of partnership un- 
der declaration of trust in realty, and 
as managing trustee, one of the part- 
ners could bind all the members of 
the firm or trust while acting within 
the scope of his agency. Sleeper v. 
Park, 122 N.E. 315, 232 Mass. 292. 


{b] Injury to prospective tenant. 
—(1) A prospective tenant having 
been expressly invited to inspect a 
tenement, partners under a realty 
trust, who owned the premises, were 
charged with the duty to maintain 
them in a reasonably safe condition, 
tn accordance with the invitation. 
Sleeper v. Park, 122 N.E. 815, 232 
Mass. 292. (2) If, in showing a house 
to a prospective tenant, a member of 
a realty trust or partnership acted for 
all members, and was not the agent 
of one to whom they had agreed to 
sell, the prospective tenant’s rights 
were not affected by such agreement 
to sell, of which she was unaware. 
Sleeper v. Park, supra. 


87. Dickinson v. Butt, 278 S.W. 19, 


estate which accrued to him directly 
while he was one of the trustees, he 
would be estopped by his joint con- 
tract with the other trustees [against 
personal liability] from asserting lia- 
bility against them.’ Dickinson v. 
Butt, 278 S.W.°19, 21, 169 Ark. 12%. 


38. Dickinson v. Butt, supra. 


[a] Thus, where a contract was 
assigned to a business trust B by a 
business trust A, which was a stran- 
ger in law to B company, and the in- 
debtedness for the assignment was a 
valid obligation, for which the trus- 
tees of B company were personally 
liable, the validity of such obligation 
was not impaired by the fact that it 
was assigned to one who had been 
formerly one of the trustees of B 
company. Dickinson y. Butt, 278 S. 
Wn 195 169, Ark L211 


[b] After release of interest and 
receipt of contract indemnifying him 
from liabilities of trust estate, where 
the declaration of trust provided that 
the trustees were not to be personally 
liabie, the trustee of a business trust 
under such contract, while acting as 
trustee, could not have created an ob- 
ligation against the trustees running 
to himself, but such provision against 
liability of trustees in the declaration 
did not prevent a trustee, on being 
released from all interest in such 
trust and receiving an agreement 
from the other trustees indemnifying 
him against liabilities for indebted- 
ness of trust estate, from thereafter 
acquiring a right of action against 
such trust from another who was a 
stranger to the trust. Dickinson v. 
Butt, 278 S.W. 19, 169 Ark. 1211. 


39. Members and stockholders of 
joint stock companies see Joint Stock 
Companies §§ 28-39. 


Who may become trustee see supra 
§ 1050. 


40. See supra § 22. 


41. People v. North River Sugar 
Ref. Co., 24 N.E. 834, 121 N.Y. 582, 18 


stockholders of the corporations ex- 
changed their shares for certificates 
of the trust); State ex rel. Warson 
v. Standard Oil Co., 30 N.E. 279, 49 
Ohio St. 137, 34 Am.S.R. 541, 15 L.R.A. 
145 (which had the original “Stand- 
ard Oil Trust’ under consideration). 
But see Rice v. Rockefeller, 31 N.E. 
907,/134 N.Y.)174, 305 Am:-S.R. 658) 17 
L.R.A. 237 (where stockholders of cor- 
porations traded shares for trust cer- 


tificates, and legality was not ques- 
tioned). J 
42. See Corporations § 3713 note 


31 


43. Williams y¥. Johnson, 95 N.E. 
$0, 208 Mass. 544. 


_[a] Reason for rule.—A corpora- 
tion cannot be a member of a part- 
nership. Williams v. Johnson, 95 N. 
E. 90, 208 Mass. 544. And see Cor- 
porations § 47. 


[b] Thus a deed by a railroad 
company, conveying lands to trustees, 
who are authorized to issue shares in 
developing this and other lands ac- 
quired by them in carrying out a 
scheme for disposing of the property, 
is invalid as creating a partnership 
between the corporation and others 
who may be brought into the enter- 
prise. Williams v. Johnson, 95 N.E. 
90, 208 Mass. 544. 


44. Merchants’ Nat. Bank y. Wehr- 
mann, 68 N.E. 1004, 69 Ohio St. 160. 


National banks generally see Banks 
and Banking §§ 574-855. 


45. Feldman v. Seay, 
App.) 291 S.W. 350. 


46. Wineinger v. Farmers’ & Stock- 
men’s Loan & Investment Ass’n, (Tex. 
Civ.App.) 278 S.W. 932 [aff (Commn. 
App.) 287 S.W. 1091]. 


47. 
men’s Loan & Investment Ass’n, su- 
pra. 

48. Wineinger v. Farmers’ & Stock- 


men’s Loan & Investment Ass’n, su- 
pra. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Wineinger v. Farmers’ & Stock- — 


§§ 1062-1065] 


status of such a person being that of a preferred 
stockholder.*® In determining the relation of such 
holder to the trust the fact that the holder has no 
right to vote is immaterial.°° Where property of a 
trust is held for the benefit of a joint-stock associa- 
tion, with many members whose shares are transfer- 
able only on the books of the association, there is no 
such uncertainty as to the Banaue as will void 
the trust. 


[§ 1063] 2. Status of Stockholders.®? The bene- 
ficiaries of a pure trust are not partners to each 
other®* where they are not also trustees.°* 


[§ 1064] 3. Rights and Powers. The certificate 
holders or beneficiaries of a business trust are in 
equity entitled to the property of the trust or its 
proceeds,°®® and may be considered as the real ven- 
dors under a real estate contract.°® The interests 
of the stockholders in a pure trust are generally the 
right to share in the profits®’? and to a distributive 
share on dissolution.®’ If the organization is con- 
sidered a partnership, any of the gains made from 
its business are profits of the firm divisible among 
the partners;°® on the other hand, if it is considered 
a trust, gains so made belong to the corpus of the 
trust.6° 


49. Wineinger v. Farmers’ & Stock-, McCrary 479. 


men’s Loan & Investment Ass’n, su- 
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Access to records. Keepers of the records of trust 
organizations, having share interests offered as in- 
vestment opportunities to the public, may be eom- 
pelled by law to permit holders of shares to examine 
the records, although the trust instrument does not 
concede the right.°+ 


Effect of death or withdrawal of member.®* 
Where the declaration of trust requires the trustees 
to make a yearly valuation of the trust property as 
a basis of settlement for the shares of members who 
die or withdraw, and such valuation is not made for 
a particular year, the surviving members are with- 
out right to the share of a deceased member on ten- 
der of payment based on a valuation arbitrarily fixed 
without regard to the real value of the property.** 
Where a trust agreement provides that the whole 
estate shall vest in the last survivor on payment for 
the deceased member’s share, but also provides for 
payment by the trustees for a deceased member’s 
shares within a fixed time after his death, the rep- 
resentative of a deceased member is not required to 
wait for settlement until there is but one survivor.®* 


[§ 1065] 4. Liability of Members or Stockholders. 
If a true business trust has been created,®® the stock- 
holders are not personally liable on obligations in- 


der payment therefor. 
nik, supra. 


Dooley v. Res- 


pra. 


[a] Rules governing rights of 
stockholders in incorporated compa- 
nies are applied as far as possible in 
determining the rights of the holders 
of stock in a joint-stock association. 


‘Wineinger vy. Farmers’ & Stockmen’s 


Loan & Investment Ass’n, (Tex.Civ. 
App.) 278 S.W. 932 [aff (Commn.App.) 
287 S.W. 1091]. ° 


50. Wineinger v. Farmers’ & Stock- 
men’s Loan & Investment Ass’n, su- 
pra. 


{a] MIlustration.—In determining 
plaintiff's relation to defendant busi- 
ness trust in a suit to recover money 
exchanged for certificates of ‘“full- 
paid preferred stock,” where plaintiff 
contended that she was a creditor, and 
not a member, that the declaration 
of trust provided that holders of pre- 
ferred stock are not entitled to vote 
was immaterial in determining her 
rights. Wineinger v. Farmers’ & 
Stockmen’s Loan & Investment Ass'n, 
(Tex.Civ.App.) 278 S.W. 932 [aff 
(Commn.App.) 287 S.W. 1091]. 


51. Reffon Realty Corp. v. Adams 
Land & Building Co., 98 A. 199, 128 
Md. 656. 


52. Status of trustees see supra § 
1052. 
53. Johnson v. Lewis, 6 F. 27, 2 


McCrary 479. 


[a] TDlustration.—Where a trust is 
created by deed, which :contemplates 
the purchase of municipal bonds, the 
legal title to which is vested in the 
trustees, by a fund raised by the sale 
of certificates payable to bearer, 
which entitles the holder to partici- 
pate in the income and in the distri- 
bution of the proceeds by a drawing, 
in a mode prescribed in the deed, the 
relation of partners does not exist 
between the certificate holders. John- 
son v. Lewis, 6 F. 27, 2 McCrary 479 
(whether such a trust is illegal under 
the English Companies Act of 1862, 
quere). 


54. Henry G. Taussig Co. v. Poin- 
dexter, (Mo.App.) 30 S.W.(2d) 635. 


55. Johnson vy. Lewis, 6 F. 27, 2 


56. Weissbrodt v. H. W. Elmore & 
Cow 262" tiApp: 1% 


57. Henry G. Taussig Co. v. Poin- 
dexter, (Mo.App.) 30 S.W.(2d) 635. 


58. Henry G. Taussig Co. v. Poin- 
dexter, supra. 


59. Williams v. Milton, 
355, 215 Mass. 1. 


{a] Buying and selling stock, etc. 
—Where persons are engaged as part- 
ners in buying and selling stocks, 
bonds, and other securities for their 
mutual benefit, the gains made by 
purchases and sales are profits of the 
firm, divisible among the partners; 
while in a case of trust any gaiin made 
by a change of investments belongs 
to the corpus of the trust and to those 
who own the corpus. Williams v. Mil- 
ton, 102 N.E. 355, 215 Mass. 1. 


102 N.E. 


60. Williams yv. Milton, supra. 
61. U. S. v. Invader Oil Corpora- 
tion, 5 F.(2d) 715 (grand jury per- 


mitted to subpcena records). 


62. Death of pottece generally see 
Partnership §§ 606-75 


63. Dooley v. Meek 152 N.E. DB 
256 Mass. 205. 


64 Dooley vy. Resnik, supra. 


[a] Remedy of deceased’s repre- 
sentative.—(1) While the court will 
not declare specific performance of an 
agreement to submit to arbitration, 
if there has been part performance, 
and the matter of arbitration is but 
incident to the contract, and the par- 
ties cannot be put in statu quo, then, 
if arbitration has failed, the court 
will substitute itself for arbitrators. 
Dooley v. Resnik, 152 N.E. 231, 256 
Mass. 205. (2) Where a trust agree- 
ment provided that, on the death of 
a stockholder, the trustee, within 
ninety days, should pay decedent’s 
representative the value of his share 
as shown by appraisal, and the trust 
was administered for more than two 
years before decedent’s death, as the 
provision for determining the amount 
to be paid for his shares was inciden- 
tal, the court was empowered to de- 
termine the value of the shares, in 
the absence of appraisement, and or- 


65. ee em phil v. Orloff, 48 S. 
Ct. 577, 277 U.S. 537, 72 L.Bd. 978 [aft 
213 N.W. 867, 238 Mich. 508, and cit’ 
Frost v. Thompson, 106 N.E. 1009, 219 
Mass. 360; Williams v. Milton, 102 N. 
BS 55} 205 Mass. 1; Hussey v. Ar- 
nold, 70 N.E. 87, 185 Mass. 202]. 


Ariz.—Reilly v. Clyne, 234 P. 35, 
27 Ariz. 432, 40 A.L.R. 1005 (dictum). 


Cal.—Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408. 


Kan.—Hamilton y. Young, 225 P. 
1045, 116 Kan. 128; Home Lumber Co. 
v. Hopkins, 190 P. 601, 107 Kan. 153, 
10 A.L.R. 879. 


Mass.—Greco v. Hubbard, 147 N.E. 
272, 252 Mass. 37; Mayo v. Moritz, 24 
N.E. 1083, 151 Mass. 481. 


Mo.—Darling v. Buddy, 1 S.W. 163, 
318 Mo. 784, 58 A.L.R. 493; Henry G. 
Taussig Co. a Poindexter, (App.) 30 
S.W.(2d) 635. 


N.Y.—Byrnes v. Chase National 
Bank, 232 N.Y.S. 224, 225 App.Div. 102 
Latto1 689 AN LE 4 2379 251A! Sb: 
Brown y. Bedell, 265 N.Y.S. 262. 


N.D.—Wells-Stone Mercantile Co. v. 
Grover, 75 N.W. 911, 7 N.D. 460. 


R.I.—Rhode Island Hospital Trust 
ee v. Copeland, 98 A. 273, 39° (RAI. 


[a] Where stockholders of busi- 
ness trust are, under trust instru- 
ment, without voice in control and 
management of business of trust, 
they are not personally liable for any 
of the obligations of the trust. Betts 
v. Hackathorn, 252 S.W. 602, 159 Ark. 
421, 31 A.L.R. 847. 


[b] Thus (1) holders of certifi- 
cates of stock in a business trust, op- 
erating under a declaration making 
the trustees absolute masters of the 
property and business, and shearing 
the shareholders of all control and 
management, are cestuis que trust 
and immune from individual liabil- 
ity to creditors, in the absence of any- 
thing in the instrument showing their 
intention to enter into a copartnership 
or the trustees’ intention to coGperate 
with them in the conduct of the busi- 
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curred by the trustees or the agents of the trustees. °* 
But, where persons creating an association under a 
so-ealled declaration of trust voluntarily adopted the 
partnership form of association, their substantive 
obligations as stockholders were to be determined 
by the law applicable to ordinary partnerships.®‘ 
Hence stockholders of a business trust which is in 
substance a partnership are, as between themselves, 
liable for the debts of the trust in proportion to 
their interest therein,®*® but as to creditors, they are 
each, lke partners,®® liable for the whole,’° unless 
one doing business with the trust has done so with 
the understanding that the trust estate alone shall 
be answerable for the obligation.71 The legal effect 
of a contract with a trustee under a so-called decla- 
ration of trust, which in legal effect created a part- 
nership, can not be affected by his undisclosed in- 
tention not to bind himself or another partner per- 
sonally.*? Treating a so-cailed agreement and dec- 
laration under which an unincorporated association 
was organized as partnership articles, a provision 
therein purporting to deprive the trustees of author- 
ity to bind the stockholders personally did not af- 
fect the rights of one contracting with one of the 
trustees and stockholders without knowledge of the 
contents of such instrument or notice of any limi- 
tation on his authority, although the contract was 
signed in the name of the association by such person 
as “trustee.”** On the other hand, one doing busi- 


ness. Betts v. Hackathorn, 252 S.W. 
602, 159 Ark. 421, 31 A.L.R. 847. (2) 
Purchasers of beneficial interests in 


should have 
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the provision therein that the trustees 
no power to bind the 
stockholders personally, and that per- 
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ness with trustees of an organization in effect a 
partnership, with knowledge that the declaration 
of trust prohibits such trustees from binding the 
stockholders personally, cannot hold such stockhold- 
ers personally liable for obligations of the trust.‘ 
The members of a trust conducted by trustees are 
liable as partners on a contract for the purchase of 
rice, although not authorized by articles of associ- 
ation, where it was engaged in making deals of like 
character and had a local agent at the port of de- 
livery, who had received and disposed of rice ship- 
ped there for it from the same foreign territory, and 
its general manager was an expert dealer in rice.*® 
The stockholders or beneficiaries of a common-law 
trust cannot be held liable as principals of the trus- 
tees merely because they occasionally conferred with 
the trustees about affairs of the trust.’® 


Torts. The members of a trust which is in effect 
a partnership are personally liable for the torts of 
the trust.*? 


In Texas, where pure business trusts are not rec- 
ognized as such, but are considered partnerships or 
joint-stock companies,‘* the stockholders in such 
organizations are personally responsible, as partners, 
for the debts of the business regardless of the extent 
of control which they exercise over the trustees 
or the business,’ and even though the declaration of 


partnership under 
rule); Victor Refining Co. v. City Nat. 
Bank, (Tex.) 274 S.W. 561; Thomp- 


' Massachusetts © 


a business trust have been held not 
partners, as regards personal liabil- 
ity to persons dealing with the trust. 
Henry G. Taussig Co. v. Poindexter, 
(Mo.App.) 30 S.W.(2d) 635. 


66. Goldwater v. Oltman, 
624, 210 Cal. 
of trustees). 


67. Neville v. Gifford, 136 N.E. 160, 
242 Mass. 124. 


- 68. Taber v. Breck, 78 N.E. 472, 192 
Mass. 355; Whitman v. Porter, 107 
Mass, 522. 


69. Liability of partners see Part- 
nership § 390. 


70. Rand_v. Morse, 289 F. 339; 
Frost v. Thompson, 106 N.E. 1009, 219 
Mass. 360; Whitman v. Porter, 107 
Mass. 522. 


[a] Trustees owning shares with- 
out limit.—Members of a mercantile 
association, the property of which 
was held by trustees, are liable as 
partners on a contract which its gen- 
eral manager was authorized to make 
by the articles of association, where 
the trustees were permitted to own 
shares without limit. Rand v. Morse, 
289 F. 339. 


71. McCarthy v. Parker, 138 N.E. 
8, 243 Mass. 465. 


72. Neville v. Gifford, 136 N.E. 160, 
242 Mass. 124. 


73. Neville v. Gifford, supra, 


74. McCarthy v. Parker, 138 N.E. 
8, 243 Mass. 465. 


[a] Thus, assuming that members 
of a voluntary association operating 
under a declaration of trust were 
partners as to creditors not expressly 
or impliedly contracting to look only 
to the funds or property of the as- 
sociation, where an attorney render- 
ing services to the association knew 
of the declaration of trust, and of 


OR 2% 
408 (managing agents 


sons dealing with the trustees should 
look only to the funds or property 
of the association, the rule applied 
that one dealing with an agent with 
knowledge of his limited powers does 
so at his peril, the rule not being in- 
applicable because the agent was also 
a partner, in view of St. (1922) c 486 
§ 9. McCarthy v. Parker, 138 .B. 
8, 243 Mass. 465. 


75. Rand v. Morse, 289 F. 339. 


76. Greco v. Hubbard, 147 N.E. 
272, 252; Mass. 387. 


[a] Thus, where trustees of valid 
business trust employed an architect 
to prepare plans and specifications for 
an office building, the cestuis que 
trust thereof, not having cantracted 
personally with the architect, are not 
personally liable to him, even on the 
theory that they were undisclosed 
principals of the trustees. Greco v. 
Hubbard, 147 N.E. 272, 252 Mass. 37. 


77. Marchulonis v. Adams, 125 S.H. 
340, 97 W.Va. 517. 


[a] Whether trustees are also 
stockholders is question of fact.— 
Where a voluntary association organ- 
ized under a declaration of trust au- 
thorizes the trustees to purchase 
shares for themselves: as individuals, 
and they are sued as trustees doing 
business in the name of the’ associa- 
tion in tort for injury inflicted in the 
conduct of business of the associa- 
tion, it cannot be assumed that they 
are not holders of shares in the asso- 
ciation, and whether they are such is 
a question for jury, if raised by a 
proper plea. Marchulonis v. Adams, 
125 S.B. 340, 97 W.Va. 517. 

78. See supra § 1027. 

79. Howe v. Keystone Pipe & Sup- 
ply Co., (Tex.) 274 S.W. 563; Hollister 
v. McCamey, (Tex.) 274 S.W. 562 


(where stockholders are given such 
control as renders organization a 


son v. Schmitt, 274 S.W. 554, 115 Tex. , 


53; Houston Finance Corporation vy. 
Stewart, (Tex.Civ.App.) 7 S.W.(2d) 
644; Pomona Mut. Oil Syndicate v. 
Williamsport Wire Rope Co., (Tex. 
Civ.App.) 282 S.W. 958 (stockholder 
also trustee); Wineinger v. Farmers’ 
& Stockmen’s Loan & Investment 
Ass’n, (Tex.Civ.App.) 278 S.W. 923 
Laff (Commn.App.) 287 S.W. 1091]; 
Green v. La Rue Oil Ass’n, (Tex.Civ. 
App.) 272 S.W. 623; Continental Sup- 
ply Co. v. Adams, (Tex.Civ.App.) 272 
S.W. 325 (stockholder also trustee); 
Harvey Co. v. Braden, (Tex.Civ. App.) 
260 S.W. 655; Feldman v. American 
Dist. Telegraph Co., (Tex.Civ.App.) 
257 S.W. 929 (where court held or- 
ganization to be a partnership even 
under control test); Connellee yv. Nees, 
(Tex.Civ.App.) 254 S.W. 625; Nini v. 
Cravens & Cage Co., (Tex.Civ.App.) 
253 S.W. 582 (under articles of asso- 
ciation designated a ‘declaration of 
trust,” but reserving power to the 
certificate holders to elect the trus- 
tees and transact business at annual 
and special meetings, the certificate 
holders are thereby rendered liable as 
partners for association debts, even if 
Massachusetts trust rule is the law 
in this state, the test of liability of 
the stockholders being the power to 
elect trustees and transact business 
rather than the extent to which they 
exercise such powers); West Side Oil 
Co. v. Dorman, (Tex.Civ.App.) 244 S. 
W. 167; Howe v. Wichita State Bank 
& Trust Co., (Tex.Civ.App.) 242 S.W. 
1091; McCamey v. Hollister Oil Co., 
(Tex.Civ.App.) 241 S.W. 689; Wells 
v. Mackay Telegraph-Cable Co., (Tex. 
Civ.App.) 239 S.W. 1001. But see Con- 
pally, v. Lyons, 18 S.W. 799, 82 Tex. 


“In late years much fine writing has 
been used in describing the beauties 
of the common-law, trust. The de- 
velopment of the doctrine and the ex- 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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trust provides against such. personal liability,®® un- 
less they are relieved therefrom by contract with 
the creditor,*! the trust having the right to enter 
into a contract exempting members from personal 
liability thereon.’ While exemption of the mem- 
bers of the trust from personal liability for its debts 
may be thus secured by express contract, mere no- 
tice to creditors of a provision in the articles of as- 
sociation or trust agreement against personal liabil- 
ity of the stockholders is insufficent.8? Yet one 
taking the note of the trust, with knowledge of the 
exemption of stockholders from individual liability 
by the declaration of trust, in reliance on the trust’s 
apparent financial status and business prospects, is 
relegated to the trust’s assets and funds for payment 
of the obligation and eannot hold the stockholders 
personally responsible.** Similarly, where the payee 
of notes executed by the trust through its trustees 
had been the manager of the association and knew 
that the declaration of trust provided that neither 
trustees who transacted business for the associa- 
tion nor the stockholders should be lable personally, 


TRUSTS 


[65 C.J.) 1109 


was not previously a stockholder, is not bound by 
articles of association exempting stockholders from 
personal lability so as to preclude recovery from 
them on a note given pursuant to an agreement to 
repurchase his stock.8® Likewise the members are 
responsible for the torts of the organization,*®’ the 
hability of the members being sometimes upheld on 
the theory of principal and agent.°® Although one 
becoming a stockholder in such jurisdiction by in- 
heritance would not be personally lable for debts 
of the business incurred prior to his becoming a 
stockholder,*® by asserting ownership in the stock 
and accepting dividends he so participates in the 
business of the trust as to render him liable for any 
debts thereafter ineurred.®® <A creditor becoming a 
member of the business by accepting shares in part 
payment of the debt due him does not thereby sur- 
render his right to the balance against the other 
members of the trust.°! In such jurisdiction the ac- 
ceptance of shares in a business trust as part pay- 
ment for a debt created prior to the acceptance of 
shares does not lift lability of the members for the 


he could not hold them lable.*® 


But a purchaser of 


balance of the debt because of a provision in a dec- 


stock of an unincorporated trust association, who | laration of trust that partners were not personally 


tension of the scope of its operation 
has increased with our ever-increas- 
ing business development and expan- 
sion, and its usefulness may not be 
questioned, but it cannot be substitut- 
ed for statutory methods of limiting 
the liability of persons associating 
themselves together for the purpose 
of conducting a business for profit. 
The public in its dealings with such 
business organizations has a right to 
the protection afforded them by our 
statutes regulating the formation of 
corporations. This protection would 
be greatly lessened if it should be held 
that by declaring and recording a dec- 
laration of trust persons can associ- 
ate themselves together for business 
purposes, giving their organization all 
the powers of a corporation and lim- 
iting their individual liability, with- 
out complying with the _ statutes 
which require proof of the funds or 
assets of such association before a 
charter will be granted it to conduct 
its business.” Wells v. Mackay-Tele- 
graph Cable Co., (Tex.Civ.App.) 239 
S.wW.. 1001, 1007: 


fa] Leading case.—Thompson v. 
Schmitt, 274 S.W. 554, 115 Tex. 53. 


{b] Joint and several liability.— 
Members of an unincorporated asso- 
ciation, not constituting a limited 
partnership, but organized under a 
declaration of trust placing the man- 
vagement of the business in the hands 
of the trustees were held jointly and 
severally liable for debts incurred by 
the trustees in the conduct of Sueh 
business, although under such decla- 
ration of trust they had no direct con- 
trol or authority over the trustees or 
their management of the business. 
Nini v. Cravens & Cage Co., (Tex.Civ. 
App.) 253 S.W. 582. 


80. Thompson v. Schmitt, 274 S.W. 
554, 115 Tex. 53; Howe v. Keystone 
Pipe & Supply Co., (Tex.) 274 S.W. 
563; Hollister v. McCamey, (Tex.) 
274 S.W. 562; Victor Refining Co. v. 
City Nat. Bank, (Tex.) 274 S.W. 561; 
Continental Supply Co. v. Adams, 
(Tex.Civ.App.) 272 S.W. 325; Mims v. 
Stephens County-Ranger. Oil 
(Tex.Civ.App.) 268 S.W. 1014; 
vey Co. v. Braden, (Tex.Civ.App.) 260 
S.W. 655; Hardee v. Adams Oil Ass’n, 
(Tex.Civ.App.) 254 S.W. 602; Graham 
Hotel Corporation v. Leader, (Tex. 
Civ.App.) 241 S.W. 700. See Connellee 
v. Nees, (Tex.Civ.App.) 254 S.W. 625 


(the court holding that, where an as- 
sociation created and conducted for 
the purpose of operating an oil-drill- 
ing outfit employed one in such drill- 
ing, if the association be deemed as 
operating under a trust agreement 
rather than as a partnership, there 
was resultant liability of the individ- 
ual members for all liabilities, and 
giving as a reason: “If it be true that 
the company was a mere chimerical 
creature - »« .we think the law 
should not permit appellants to escape 
liability by operating under the mere 
fiction of a trust agreement’’). 


[a] Reasons for rule.—(1) Limi- 
tation of partnership liability to cred- 
itors of an unincorporated voluntary 
stock company or association can be 
secured only by compliance with Rev. 
St. arts 6126-6154. Thompson v. 
Schmitt, 274 %S/ Wr 554) 115 Tex. 53, 
(2) As between parties to a declara- 
tion of trust by which a syndicate was 
organized, provisions in such declara- 
tion as to liabilities of members there- 
of are binding, but as to a creditor of 
such syndicate, who was not a party 
to the declaration, such provisions 
were not binding on him. Continental 
Supply Co. v. Adams, (Tex.Civ.App.) 
272, S.W. 325. 


[b] Previsions invalid.—Provisions 
in a declaration of trust of a business 
trust, limiting liability of each mem- 
ber to liability of a limited partner, 
have been held invalid, in view of 
Rev. St. arts 6126-6154. Thompson v. 
Schmitt, 274 S.W. 554, 115 Tex. 53. 


[ec] Effect of filing trust deed.— 
There being no statute requiring rec- 
ordation of a declaration of trust 
creating a syndicate, filing of such 
declaration in deed records of county 
was not constructive notice to a cred- 
itor of such syndicate of its contents. 
Continental Supply Co. v. Adams, 
(Tex.Civ.App.) 272 S.W. 325. 


81. Wineinger v. Farmers’ & Stock- 
men’s Loan & Investment Ass’n, (T'ex. 
Civ.App.) 278 S.W. 932 [aff (Commn. 
App.) 287 S.W. 1091]; McVey v. Unit- 
ed Timber & Kaolin Ass’n, (Tex.Civ. 
App.) 270 S.W. 572; George v. Hall, 
(Tex.Civ. App.) 262° SW. 174; Nini v. 
Craven & Cage Co., (Tex.Civ.App.) 253 
S.W. 582; Industrial Lumber Co. v. 
Texas Pine Land Association, 72 S.W. 
875,,. 31. Tex.Ciy.App. 375. 


[a] Stipulation in note against 


personal liability prevents judgment 
against stockholder. McVey v. Unit- 
ed Timber & Kaolin Ass’n, (Tex.Civ. 
App.) 270 S.W. 572. 


_82. Victor Refining Co. v. City Na- 
tional Bank of Commerce, (Civ. App.) 


1263 S.W. 622 [aff 274 S.W. 561, 115 


Tex d Lis) Georeenve Hall, Chex Civ. 
App.) 262 S.W. 174; Industrial Lum- 
ber Co. v. Texas Pine Land Associa- 
tion, 72 S.W. 875, 31 Tex.Civ.App. 375. 


83. Victor Refining Co. v. City Nat. 
Bank of Commerce, (Civ.App.) 263 S. 
ma 622 [aff 274 S.W. 561, 115 Tex. 


84. Shelton v. Montoya Oil & Gas 


Co., (Tex.Civ.App.) 272 S.W. 222 [aft 


(Commn.App.) 292 S.W. 165]; Dayle 
L. Smith Oil Co. v. Continental Sup- 
ply Co., (Tex.Civ.App.) 268 S.W. 489. 


[a] Persons extending credit to 
partnerships, with knowledge of spe- 
cial agreements among partners, reg- 
ulating, limiting, or excluding their 
respective liabilities on firm obliga- 
tions, are bound by such stipulations 
as are partners themselves, and this 
is true, particularly in the case of a 
business trust, where credit is ex- 
tended on apparent financial status 
and its business prospects, rather 
than on belief or assumption that 
Shareholders are personally liable. 
Dayle L. Smith Oil Co. vy. Continental 
cupply Co., (Tex.Civ.App.) 268 S.W. 


85. Oden v. Bone, 
263 S.W. 640. 


86. Mims v. Stephens County- 
Ranger Oil Co., (Tex.Civ.App.) 268 S. 
W. 1014. 


87. Connellee vy. 
App.) 254 S.W. 625. 


88. Nini v. Cravens & Cage Co., 
(Tex.Civ.App.) 253 S.W. 582; McCa- 
mey vy. Hollister yOu CoCiex Cis 
App.) 241 S.W. 689. 


89. Feldman v. Seay, (Tex.Civ. 
App.) 291 S.W. 350; Houston Fi- 
nance Corporation v. Stewart, (Tex. 
Civ.App.) 7 S.W. 644. 


90. Houston Finance Corporation 
v. Stewart, supra (Rev. St. [1925] art 
3314, relating to transfer of estate 
at death, not being applicable). 


91. Feldman v. Seay, (Tex.Civ. 
App.) 291 S.W. 350. 


(Tex.Civ.App.) 


Nees, (Tex.Civ. 
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liable,®? for by accepting the shares under such eir- 
cumstances the creditor is not bound to accept the 
provision against personal liability where the debt 
was created prior to such acceptance.®? A creditor 
is not estopped from pressing a claim against the 
stockholders by reason of his release of a lien against 
property of the trust pursuant to an agreement of 
the stockholders to take care of the claim.®* Where 
those in charge of a business trust, which in effect 
was no more than a partnership,®® represented all 
the individual members in their conduct of its af- 
fairs, the members were bound by the estoppel aris- 
ing from this conduct.?® 


Trust not consummated. The members of an as- 
sociation carrying on business, whose intention to 
form a business trust is not consummated, are per- 
sonally liable for the obligations of the organiza- 
tion.°* So in jurisdictions where business trusts 
are required to comply with the regulations fixed for 
corporations before they are permitted to do business 
therein,®® a trust doing business without having so 
complied renders its members personally lable for 
its obligations as partners,®® just as is the case with 
persons seeking to incorporate but failing to com- 
ply with the corporation law, notwithstanding any 
attempt to limit such labilty in the declaration of 
trust.” 


92. Feldman v. Seay, supra. 46 A.L.R. 158. 


93. Feldman v. Seay, supra. 3. 


94 Green v. La Rue Oil Ass’n, 
(Tex.Civ.App.) 272 S.W. 623. 


95. See supra § 1027. 5. 


96. Baker-McGrew Co. v. Union 
Seed & Fertilizer Co., 188 S.W. 571, 
125 Ark. 146. 


[a] Thus, where the individuals 
composing a partnership organized a 
stock company composed of them- 
selves and others, which took over 52 


part of the partnership business, and [a] 
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‘ Contribution generally see Con- 
tribution 13 C.J. p 820 et seq. 


4 See supra § 1027. 

See supra § 1065. 

Bont Whitman v. Porter, 107 Mass. 
Contribution between partners see 

Partnership § 260. 

uf Whitman y. Porter, 107 Mass. 


Right to contribution will be 


ee ae 


[§§ 1065-1066 


[§ 1066] 5. Contribution and Reimbursement.* 
Where a business trust is considered as being in the 
nature of a partnership,* with the stockholders lia- 
ble as partners for the debts of the organization,° 
a stockholder who has advanced money on behalf of 
the trust in payment of its obligations may enforce 
contribution by a bill in equity against the other 
stockholders,® in proportion to the shares held by 
each of the solvent stockholders in the jurisdiction,’ 
and this is so, even though the latter did not request 
such advances to be made. The president of the 
board of trustees of a business trust, who violated 
his contract with the stockholders of the company 
and other trustees by failing to include a stipulation 
for the nonliability of stockholders and trustees in- 
dividually, in a note given by him pursuant to an 
agreement which he had made on behalf of the as- 
sociation to repurchase stock previously sold, is not 
entitled, in a suit on such note wherein judgment 
was recovered against him as surety, to contribution 
from other stockholders. In accordance with the 
general rule of contribution,’® the right to enforce 
contribution does not accrue until actual payment 
of the debt,11 and a settlement showing the respee- 
tive equities of the parties.1? Contribution may be 
thus enforced even as against the executor of a de- 
ceased stockholdert*® for obligations incurred after 


tiff, and not revealing equities of all 
the members). 


In case of contribution between 
Cohen ae see Partnership § 260 note 


13. Phillips v. Blatchford, 137 
Mass. 510. 
{a]_ Illustration.—Where a_part- 


nership was formed under a declara- 
tion of trust which provided that “the 
decease of a member of the associa- 
tion shall not work a dissolution of 
it, nor shall it entitle his legal repre- 
sentatives to an account, or to take 


the correspondence between them and 
plaintiff, answered on their part by 
the company, was calculated to con- 
firm plaintiff's belief that it was 
thereafter dealing with the company 
as their successor, and that it was 
responsible for their indebtedness, 
and, where plaintiff would not have 
so dealt with the company had it not 
expected that part of the proceeds 
was to be applied in payment of the 
old partnership account, there was an 
estoppel against the company _ pre- 
cluding it from claiming the balance 
due for seed shipped to plaintiff and 
applied on such old account. Baker- 
McGrew Co. v. Union Seed & Fertiliz- 
er Co., 188 S.W. 571, 125 Ark. 146. 


[b] ‘There can be no ratification of 
one partner’s payment of an individ- 
ual debt with partnership funds or as- 
sets without its consent, where the 
other partners had no notice or knowl- 
edge of the payment. Baker-McGrew 
Co. v. Union Seed & Fertilizer Co., 188 
S.W. 571, 125 Ark. 146. 


97. Hollis v. Steiner 
(Okl1.) 247 P. 66. 


Tire "Co., 


98. See supra § 1030. 
99. Weber Engine Co. v. Barley, 
256 P. 803, 123 Kan. 665; Weber En- 


gine Co. v. Alter, 245 P. 148, 120 Kan. 
557, 46 A.L.R. 158. 


1. See Corporations §§ 1526-1530. 


2. Weber Engine Co. v. Barley, 256 
P. 803, 123 Kan. 665; Weber Engine 
Co. v. Alter, 245 P. 143, 120 Kan. 557, 


ascertained according to the shares 
held’ by each member. Taber v. 
Breck, 78 N.E. 472, 192 Mass. 355. 


non Whitman vy. Porter, 107 Mass. 


9. Mims v. Stephens County-Rang- 
er Piha Co., (Tex.Civ.App.) 268 S.W. 
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10. See Contribution § 5. 

li.) Phillips, v./ ‘Blatehford}) 137 
Mass. 510. 

fa] Illustration.—A partnership 


was formed under a declaration of 
trust, by the terms of which no mem- 
ber of it had, as such, any control 
over the business, except through a 
board of managers. A debt was in- 
curred by the partnership, which one 
member paid, after he and the other 
members were sued by the creditor. 
It was held that the cause of action 
which such member had against the 
other members for contribution did 
not accrue before payment. Phillips 
vy. Blatchford, 137 Mass. 510. 


{[b] What constitutes payment,— 
A debt to a firm composed of A and 
B, by a partnership of which A and 
C are members, is not paid by A, by 
being charged to profit and loss on 
the books of the firm, so as to give 
A a claim for contribution against C. 
Phillips v. Blatchford, 137 Mass. 510. 


12. See Phillips v. Blatchford, su- 
pra (recovery denied on bill in equity 
showing but single item paid by plain- 


any action in the courts or otherwise, 
against the association or the trustee, 
for such; but they shall simply suc- 
ceed to the right of the deceased to 
the certificate and the shares it rep- 
resents, subject to this declaration of 
trust,” this provision was broad 
enough to make the estate of a stock- 
holder liable to contribute to the oth- 
er partners for debts incurred after 
his death, although before the execu- 
tor had déne any act by which he 
became a partner in the place of his 
testator. Phillips v. Blatchford, 137 
Mass. 510, 514, 515 (“a man may con- 
tract with his copartners to indem- 
nify them fora certain proportion of 
liabilities incurred after his death; 
and, if such liabilities are incurred, 
his executor will be bound de bonis 
testatoris in the same way that he is 
by any other contract of his testator, 
and without introducing any anoma- 
lous principle whatever. . . . Or- 
dinarily, when a partner contracts 
that his share in the profits shall con- 
tinue to a certain time, he contracts 
by implication that his liability for 
losses shall have the same duration. 
We see no reason why this principle 
should not apply when the time ex- 
tends beyond the partner’s life. And 
when, as here, a company is purpose- 
ly made as nearly a corporation as 
possible, and it is obviously intended 
that the death of a shareholder shall 
not affect either the company or the 
rights incident to the share, we think 
that the liabilities go with the rights, 


and that the effect of the testator’s: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1066-1069] 


’ 


his decease.t* On the other hand, contribution ean- 


not be enforced by one stockholder against others in, 


the case of a business trust which is considered a 
pure trust.t° In such case a foreign judgment 
against members of a business trust adjudging them 
to be hable as partners is not conclusive on other 
members not parties to that action, in a suit to com- 
pel contribution against the latter;1® and such a 
judgment cannot be made the basis for an action for 
contribution between stockholders.1* 


[§ 1067] I. Rights, Powers, and Liabilities'’—1. 
Trust as Entity. Although it has been said not to 
be a legal entity,+® a business trust has also been 
held to be distinct from its members,?° at least for 
the purpose of suing or being sued,?! and as such 
may be “foreign” to or a nonresident of a state in 
which it operates,?? and may be served within the 
state in the same manner as a foreign corporation.”* 
The trustees of a business trust operating under a 
fictitious trade name?* may enter into contracts on 
behalf of the trust in the collective trade name.?® 
One executing a contract with a purported business 
trust as an entity capable of transacting business 
as such, and who in consequence receives from it 
things of value, is estopped to deny the validity of 
the contract on the basis of no capacity to contract 
as an entity.2® Promissory notes may be given in 
the collective name of a business trust.?7 


[§ 1068] 2. Contracts. 
tracts?® apply to contracts of business trusts.?® 


The general rules of con- 
The 
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fea. C Rie lilt 


transfer of a contract in favor of a business trust is 
not without consideration because of a prior agree- 
ment to make the transfer executed without au- 
thority.?° An‘assignment of a contract by one busi- 
ness trust to another fully executed by the former 
and partly paid for by the latter cannot be attacked 
as without consideration because the assignor was 
obligated under a former contract to make such 
assignment, where the assignment was not accepted 
under such former contract.*+ Since trustees are 
not permitted to participate in matters in behalf 
of the trust when they have personal interests there- 
in,*? a contract between a business trust and a com- 
pany executed on behalf of the trust by two of its 
trustees who were also interested in the company is 
a nullity,*? notwithstanding the approval of such 
contract by the third member of the board of trus- 
tees.*4 Statutes sometimes provide that contracts 
by trustees in which they have a personal interest are 
presumptively without sufficient consideration and 
under undue influence.?5® 


[§ 1069] 3. Liability of Trust Estate.?® As in the 
case with trust estates generally,®* creditors of a 
business trust may proceed only against the trus- 
tees, the trust estate not being available to satisfy 
such claims,** the trustees having no power to charge 
the trust estate*® or create a lien against it in fa- 
vor of any ereditor,*® without express authority by 
the instrument creating the trust.41 Where the 
declaration of trust provides that the acts of the 
trustees to bind the estate or trust may be perform- 


cea ack Afogle eat he would rea 21. See infra § 1071. yy the interested trustee and one 
osses unti is estate was relieve ‘ A ay other, notwithstanding the third trus- 
of his shares in the stock"). tomes Lee ve Senopers rue Oil- Co., tee subsequently signified his approv- 
cae : , ; < al in writing. Williard v. Campbell 
14. Phillips v. Blatchford, supra. 23. Ss inf Oil C 248 P. 219. 77 Mont. 30 
See Executors and Administrators §§ - See infra § 1076. 0., : , ont. 30. 
482, 483. 24. See supra § 10383. 34 Williard v. Campbell Oil Co., 
[a] Wlustration—A partnership,| 25. General American Oil Co. v. | SUPTA- 
with a capital stock divided into} Wagoner Oil & Gas Co., 247 P. 99, 118 [a] Extension and modification.— 
shares for which certificates were] Okl. 83. The extension and modification, by 
issued, was formed under a declara- BEN. Canora Microcar Oile Com the three trustees of a syndicate, of 


tion of trust, containing the follow- 
ing provision: ‘‘The decease of a mem- 
ber of the association shall not work 
a dissolution of it, nor shall it enti- 
tle his legal representatives to an ac- 
count, or to take any action in the 
courts or otherwise, against the as- 
sociation or the trustee, for such; but 
they shall simply succeed to the right 
of the deceased to the certificate and 
the shares it represents, subject to 
this declaration of'trust.” It was held 


28. 


29. 
169 Ark. 1211. 


[a] 


Wagoner Oil & Gas Co., supra. 


27. Hamilton vy. 
1045, 116 Kan. 128. 


See Contracts 13 C.J. p 214. 
Dickinson vy. Butt, 278 S.W. 19, 


a contract to lease to a company of 
which the president and secretary 
were two of the syndicate’s trustees, 
is merely approval of such extension 
and modification by the third trustee 
alone, since Rev. Codes (1921) § 7890, 
provides for disqualification of the 
other two. Williard v. Campbeli Oil 
Co., 248 P. 219, 77 Mont. 30. 


35. See statutory provisions. 
[a] Extension and modification, by 


Young, 225 P. 


30. Dickinson y. Butt, supra. 


Tllustration.—In an 
against the trustees of a business 


action 


that the estate of a stockholder was 
liable to contribute to the other part- 
ners for the payment of debts incur- 
red after his decease, and before his 
executor had done any act by which 
he became a partner in the testator’s 
place. Phillips v. Blatchford, 137 
Mass. 510. 


15. Darling v. Buddy, 1 S.W.(2d) 
163, 318 Mo. 784, 58 A.L.R. 493. 


16. Darling v. Buddy, supra. 
17. Darling v. Buddy, supra. 
18. Of joint stock companies see 


Joint Stock Companies §§ 51-56. 


19. Gordon Campbell Petroleum 
Co. v. Gordon Campbell-Kevin Syn- 
dicate, 242 P. 540, 75 Mont. 261. See 
Lowman v. Guie, 228 P. 845, 130 Wash. 
606 (common-law trust is not a cor- 
porate entity). 

20. Hamilton vy. Young, 225 P. 1045, 
116 Kan. 128; Harris v. U. S. Mexico 
Oil Co., 204 P. 754, 110 Kan. 532; 
Home Lumber Co. v. State Charter 
Board, 190 P. 601, 107 Kan. 153, 10 
A.L.R. 879. 


trust B for the balance due on the 
transfer of a contract made to it by 
a common-law business trust A, ds- 
fendants could not contend that the 
transfer was void for want of consid- 
eration, in that A company was al- 
ready obligated to make the transfer, 
where the evidence showed that there 
was no authority given by A company 
to its president to make such prior 
obligation. Dickinson v. Butt, 278 S. 
W. 19, 169 Ark. 1211. 


31. Dickinson y. Butt, supra. 
32. See supra § 1057. 


33. Williard v. Campbell Oil Co., 
248 P. 219, 77 Mont. 30. 


[a] Effect of statute.—In view of 
Rev. Codes (1921) § 6789, providing 
that trustees of a common-law trust 
can act only as a unit, and § 7890, 
disqualifying a trustee from voting 
in a matter in which he is interested, 
a contract between a trust and a com- 
pany owned by one trustee is a nul- 
lity, where the meeting of trustees 
approving the same was attended only 


the three trustees of a syndicate, of 
a contract to lease to a company 
which was financially unable to carry 
out the contract and of which two 
of the trustees were respectively 
president and secretary, are presumed 
to be without consideration and 
through undue influence, in view of 
Rev. Codes (1921) § 7895. Williard v. 
Sa eet Oil Co., 248 P. 219, 77 Mont. 


36. Judgment against and reach- 
ing trust property see infra § 1079. 


37. See supra § 525. 


38. Austin v. Parker, 148 N.E. 19, 
317 Ill. 348; Hussey v. Arnold, 70 N. 
E. 87, 185 Mass. 202. 


39. Austin v. Parker, 148 N.E. 19, 
317 Ill. 348; Hussey v. Arnold, 70 N.E. 
87, 185 Mass. 202. 


40. Austin v. Parker, 148 N.E. 19, 
317 Ill. 348; Hussey v. Arnold, 70 N. 
E. 87, 185 Mass. 202. 


41. Powers of trustees see supra 
§§ 1054-1056. 


1112 [65 C.J.] 


ed by two of the three trustees, a contract entered 
into by one of such trustees alone will not bind the 
trust estate*? in the absence of a ratification of the 
contract by the other trustees.4* The mere fact that 
the estate receives the benefit of a contract is not 
enough to render it liable thereon.44 An exception 
to the foregoing exists where the estate is either in- 
debted to the trustee*® or would be if he should pay 
the demand,*® and the trustee is insolvent*’ or a non- 
resident.4® Property of the trust estate, however, 
cannot be used to reimburse the trustee for expenses 
or losses incurred unless he has acted in good faith 
and used common prudence.*? If losses occur in 
cases where the trustee has exhibited this care, he 
may be allowed to charge his accounts with what- 
ever expense or loss he has been required to meet.°° 
The fact that a trustee is indemnified by the estate 
against loss or expense incurred in good faith and 
after due care®! does not create a direct lability on 
the part of the trust estate for the benefit of third 
persons dealing with the trustee.°? In some juris- 
dictions a business trust must bear the expense of 
its administration®? so that obligations incurred by 
the trustees in discharge of the trust may be satis- 
fied out of the trust estate,°* even though the creditor 
also has a remedy directly against the trustees,°® the 
ereditor not being obliged to elect between proceed- 
ing against the trustees individually or seeking com- 
pensation out of the trust estate.°® But in order to 
reach property of the trust to satisfy an obligation 
incurred by the trustees it must appear that the obli- 
gation was incurred by them in their capacity as trus- 


TRUSTS 


[§§ 1069-1070 


tees,,57 


Liability, of successor corporation.®* A corpora- 
tion which took over the assets of a common-law 
trust association without consideration, except an 
agreement to issue stock therefor, with notice of 
facts, was not an innocent purchaser in good faith 
and for value, and was liable for all obligations and 
fraud of the association, at least to the extent of 
property received, even if it had no knowledge of 
fraud.°® 


[§ 1070] 4. Conflicting Claims. A trust deed duly 
executed in good faith by officers of a business trust 
to secure notes issued to three of its seven trustees 
for money borrowed on their individual responsibili- 
ty at a loss to themselves, and used for its own pur- 
poses, is not voidable against an innocent purchaser 
of the notes at the instanceof a materialman’s hen 
claimant because the contract and mortgage were 
not authorized by the required number of trustees, 
exclusive of those to whom the notes were executed, 
in the absence of verified pleadings, and proof show- 
ing the officers’ lack of authority to aet for it on 
such occasion or in subsequently ratifying the ob- 
lgation.®® Lien claimants against property of a 
trust not tendering the amount paid by a purchaser 
of notes given for money borrowed by the trust are 
not entitled to equitable relief against a trust deed 
executed by the trust to secure payment of the 
notes.°t Knowledge of one trustee of an unrecord- 
ed encumbrance against property purchased by a 
trust is not notice to the trust of such encumbrance.°®2 


42. Austin v. Parker, 148 N.E. 19, 
317 Ill. 348. 


[a] Tllustration.—Where the dec- 
laration establishing a common-law 
trust with three trustees provides 
that the acts of the trustees may be 
performed by any two of them, a con- 
tract by one of the trustees hiring 
the services of a party to secure the 
purchase of stock in an insurance 
corporation will not bind the trust es- 
tate, even though the other trustees 
accepted the benefits of such party’s 
services after they had been perform- 
ed, there being no agreement, before 
the work was done, sufficient to 
charge the estate. Austin v. Parker, 
143° NE, 19) 3170 348. 


43. Austin v. Parker, supra 
44, Austin v. Parker, supra. 


{a] Reason for rule.—‘‘A trust es- 
tate cannot, because it receives the 
benefit of a contract made by the trus- 
tees, be held liable to third persons, 
upon a theory of implied liability.” 
Austin y. Parker, 148 N.E. 19, 317 II. 
348, 355. 


45. Austin v. Parker, supra. 
46. Austin v. Parker, supra. 
47. Austin v. Parker, supra. 
4g. Austin v. Parker, supra. 
49. Austin v. Parker, supra. 
50. Austin v. Parker, supra. 
51. See supra text and note 50. 
52. Austin v. Parker, supra. 


53. Dunbar v. Broomfield, 142 N.@. 
148, 247 Mass. 372, 


{a] hus, where trustees were re- 
quired to engage in the business of 
reconstructing a building and were 
empowered to make contracts for this 
purpose, even though they were not 


to be personally bound, foreclosure 
of mortgages on the property not 
only extinguished the equity of re- 
demption, but terminated the trust 
in so far as further building opera- 
tions were concerned, and creditors 
who had not been paid for labor and 
materials or for money lent could 
reach in equity any remaining trust 
property in payment of their debts. 
Dunbar vy. Broomfield, 142 N.E. 148, 
247 Mass. 372 (in suit by trustees of 
a business trust against subscribers 
wherein mortgagees of property were 
made defendants solely that they 
might be bound by such decree as 
might be entered, question whether 
mortgagees could reach the assets of 
the trust in satisfaction of demands 
for expenses incurred in the care of 
the property or compel the subscrib- 
ers to pay could not be determined in 
the absence of a cross bill). 


54. Frost v. Thompson, 106 
1009, 219 Mass. 360. 

55. Frost v. Thompson, supra. 

Personal liability of trustees see 
supra § 1059. 


56. Frost v. Thompson, 106 N.E. 
1009, 219 Mass. 360. 


{a] Reason for rule.—The two 
remedies are not mutually repugnant. 
Frost v. Thompson, 106 N.E. 1009, 219 


N.E. 


Mass. 360. 
57. Frost v. Thompson, supra. 
[a] Thus (1) a valid judgment 


cannot be rendered against trustees 
in their representative capacity on an 
obligation not incurred by them in 
such capacity. Frost v. Thompson, 
106 N.H. 1009, 219 Mass. 360. 

Where the purpose of plaintiff’s bill 
was to satisfy an obligation incurred 
by trustees in their representative 
capacity, out of the estate which they 


held in trust, and to which they could 
resort for indemnity, plaintiff must 
prove that the obligation was incurred. 
by defendants as trustees. Frost v. 
Thompson, supra. 


58. On suit for rescission of stock 
purchase agreement see supra § 1044 
text and note 98. 


59. Cattle Raisers’ Loan Co. v. 
Sutton, (Tex.Civ.App.) 271 S.W. 233. 


60. McCallen v. Mogul Producing 
Se. Co., (Tex.Civ. App.) 257 S. 


61. McCallen v. Mogul Producing 
& Refining Co., supra. 


[a] Tllustration.—W here 
were claimed for materials for con- 
struction of building on premises al- 
leged to be owned by a business trust,. 
and a trust deed of the premises had 
been executed by the trustees to some 
of their number for money borrowed, 
which trust deed, with the notes se- 
cured by it, were purchased by de- 
fendant, it was held that neither the 
business trust nor the lien claimants 
were entitled to equitable relief 
against such trust deed as unauthor- 
ized, where the trust received the ben-. 
efit of the amount for which the 
notes were given, and renewed its ob- 
ligation to pay, when defendant 
bought them, in consideration of an 
extension of time, and no tender was 
made to defendant to the amount paid 
by it for the notes, although it de- 
manded and offered to accept such 
payment. McCallen v. Mogul Produc- 
ing & Refining Co., (Tex.Civ.App.) 257 
S.W. 918. 

62. Lowman v. Guie, 228 P. 845, 
130 Wash. 606. 


[a] Tllustration.—Where the trus~ 
tee of a common-law trust gave a. 
chattel mortgage on property, which 


For later cases, developments and changes in the law see Annotations, same title and section number, 


liens 
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§§ 1071-1072] 


{[§ 1071] J. Actions by and against®*—1. Actions 
by—a. Right To Sue as Entity—(1) In General. A 
business trust has been held to be an entity distinct 
from its members for the purpose of suing or being 
sued,°* statutes in some jurisdictions so providing.®® 
In a jurisdiction where the trustee of an express 
trust is permitted to bring an action in his own name 
without joining with him the person for whose bene- 
fit it is prosecuted,®® and in which it is permitted to 
do business as an entity under a trade name,*? the 
trustee of a business trust operating or doing busi- 
ness under a trade name may bring an action in 
such name,®® without joining therein the benefici- 
aries of the trust.°® One executing a contract with 
a purported business trust as an entity, capable of 
transacting business as such, and who as a conse- 
quence receives from it things of value, is estopped 
to deny its capacity to sue on such contract.7° 


[§ 1072] (2) Conditions Precedent. Where busi- 
ness trusts are considered “corporations” within the 
terms of statutes regulating corporations,’+ any pro- 
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visions of such statutes which constitute conditions 
precedent to the right of the trust or its trustees to 
institute an action must be complied with.*? A stat- 
ute requiring every “person transacting business un- 
der fictitious name” to file a certificate giving the 
true name of those using such fictitious name as a 
condition to maintaining a suit is inapplicable to the 
trustees of a common-law trust.7* Title to a note 
payable to a business trust in the name under which 
it does business being in the trustees,7* no action 
can be brought on such note in the business name 
in the absence of proof of the existence of the trust 
as an entity.7® 


Foreign companies. A common-law trust, organiz- 
ed in a jurisdiction in which no personal liability 
attaches against the beneficiaries or certificate hold- 
ens, c cannot maintain an action.in another state 
without complying with the requirements of a stat- 
ute therein for the maintenance of a suit by a cor- 
poration or other association possessing powers or 
privileges not enjoyed by individuals or partners.*? 


was not recorded within the time re- 
quired by Remington Comp. St. § 3780, 
and afterward sold it to the trust, his 


.knowledge of the mortgage was not 


notice to the trust. Lowman v. Guie, 
228 P. 845, 130 Wash. 606. 


63. Cross references: 


Corporations see Corporations §§ 
2862-3023. 


Joint stock companies see Joint Stock 
Companies §§ 57-61. 


Partnerships see Partnership §§ 457— 
568. 


64 Harris v. U. S. Mexico Oil Co., 
204 P. 754, 110 Kan. 532. 


65. See statutory provisions. 


[a] In Texas, under Rev. St. 
(1911) art 6149, a common-law trust 
may sue to enjoin a breach of con- 
tract and a trespass, without naming 
its trustees and acting officers. Gra- 
ham vy. Omar Gasoline Co., (Civ.App.) 
253 S.W. 896. 


66. See infra § 1073. 


67. Right to operate business trust 
under trade name see supra § 1033. 


68. Forgan v. Mackie, 205 N.W. 
600, 232 Mich. 456; Wagoner Oil & 
Gas Co. v. Marlow, 278 P. 294, 137 Okl. 
116 (where it was held that a trust 
Suing in its trade name and prevail- 
ing cannot thereafter deny that it can 
be sued in such name); General Amer- 
ican Oil Co. v. Wagoner Oil & Gas Co., 
APP ass 118 OkLe 18s. 


[a] Reason for rule.—Where a 
suit is brought in a collective trade 
name or fictitious name on a contract 
executed in such trade name, plain- 
tiff alleging that it is an express trust 
under the laws of this state, such con- 
tract and such suit are the act and 
deed of the trustees themselves, made 
and instituted in their collective 
trade or business name. General 
American Oil Co. v. Wagoner Oil & 
GaslCol,, 247 -P. 997-118" OKT. 183: 


[b] Proof of capacity to sue.—A 
party alleging failure of a business 
trust to comply with statutory regu- 
ljations in regard to adoption of a 
trade name as a defense to an action 
brought by such trust in its trade 
name must prove the same, and a fail- 
ure to undertake such proof consti- 
tutes an abandonment of the defense. 
General American Oil Co. v. Wagoner 
Oil & Gas Co., 247 P. 99, 118 Okl. 1838 
{party is presumed to have capacity 


to sue in the absence of anything to 
the contrary appearing in the com- 
plaint). 


69. General American Oil Co. v. 
Wagoner Oil & Gas Co., supra. 


70. General American Oil Co. v. 
Wagoner Oil & Gas Co., supra. 


een See supra § 1026 text and note 


72. Nedeau v. United Petroleum, 
232 N.W. 202, 251 Mich. 673. 


[a] hus a common-law trust, in 
effect a corporation, not having filed 
its annual report or paid the statutory 
fee, cannot maintain a suit, where the 
statute provides that corporate pow- 
ers of any corporation neglecting or 
refusing to make and file a report re- 
quired within the time specified, and 
continuing in default for ten days 
thereafter, shall be suspended until 
it shall file such report, and it shall 
not maintain an action in any court 
of the state on any contract entered 
into during the time of such default. 
Nedeau v. United Petroleum, 232 N. 
W. 202, 251 Mich. 673. 


73. National City Finance Co. v. 
Lewis, (Cal.App.) 3 P.(2d) 316 [reh 
den 4 P. (24) 163]. 


[a] Recording of fictitious trade 
name unnecessary.—A statute requir- 
ing partners to record a trade name 
under which they operate before the 
partners may sue on contracts of the 
partnership is not applicable to trus- 
tees of a business trust. General 
American Oil Co. v. Wagoner Oil & 
Gas Co., 247 P. 99, 118 Ok. 1838. 


[b] Thus persons transacting 
business solely in a representative ca- 
pacity as trustees of a common-law 
trust, without exercise of control, by 
the beneficiaries, are not required to 
file a certificate, giving the names and 
addresses of the true owners, as a 
condition to maintaining suit. Na- 
tional City Finance Co. v. Lewis, (Cal. 
App.) 3'P.(2d) 316 [reh den 4 P.(2d) 
163] (Civ. Code §§ 14, 2466, 2468). 


74. "Title to property in trustees 


see supra § 1054. 


75. Kempner v. Welker, 283 P. 284, 
36 Ariz. 128 (where declaration of 
trust which would prove business to 
be an entity in another state was not 
admitted into evidence because not 
authenticated in the manner set by 
statute). 


76. liability of certificate holders 


see supra § 1065. 


77. Wemphill v. Orloff, 48 S.Ct. 
577,277 U.S..537,.72, L. Bd. 978 [aff 213 
N.W. 867, 238 Mich. 508]. 


[a] Reason for rule.—An associa- 
tion clothed with the ordinary func- 
tions and attributes of a corporation 
is subject to similar treatment as to 
state regulation. Whether a given 
association is called a “corporation,” 

“partnership,” or ‘trust’ is not the 
essential factor in determining the 
powers of the state concerning it, 
Since the real nature of the organiza-— 
tion must be considered, and, if cloth- 
ed with the ordinary functions and 
attributes of a corporation, it is sub- 
ject to similar treatment. Hemphill 
Vi», Orloff. 4828S: CGy 5 ieee le Uae moels 
72 L.Ed. 978 [aff 213 N.W. 867, 238 
Mich. 508]. 


[b] Certificate of doing business. 
—(1) A common-law trust, created 
pursuant to a deed of settlement un- 
dertaking to exempt all associations 
from personal liability, is, as regards 
necessity of compliance with Mich. 
Comp. L. (1915) §§ 9063, 9068, 9071, 
relative to the necessity of foreign 
corporations procuring a certificate of 
authority to carry on business with- 
in the state, a corporation without the 
right to rely on the rights guaranteed 
to individuals by U. S. Const. art 4 
§ 2.. Hemphill v. Orloff, 48 S.Ct. 577, 
2G US 53:1, C2) aaeds 97 80 Tafh 213" Ne 
W. 867, 238 Mich. 508]. (2) Requir- 
ing such common-law trust to pro- 
cure a certificate of authority under 
Mich. Comp. L. (1915) §§ 90638, 9068, 
9071, aS a prerequisite to doing busi- 
ness within the state, does not con- 
stitute deprivation of property with- 
out due process of law, in violation 
of U. S. Const. Amendm. 14. Hemp- 
bill v. Orloff, supra. Due process gen- 
erally see Constitutional Law §§ 956- 
1099. (8) A business of common-law 
trust, consisting of dealing in nego- 
tiable notes within a state other than 
that where it was organized, has been 
held not to constitute “interstate 
commerce,” as bearing on the right to 
enforce compliance with Mich. Comp. 
L. (1915) §§ 90638, 9068, 9071, requir- 
ing foreign corporations to procure 
a certificate of authority as a prereq- 
uisite to carrying on business within 
the state. Hemphill v. Orloff, supra. 
What constitutes interstate commerce 
see Commerce § 18 et seq. 


Foreign corporations see Corpora- 
tions §§ 3922-4159, 
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[§ 1073] (3) Parties. The trustees of a common- 
law trust have the capacity to sue to protect prop- 
erty rights of beneficiaries, apart from the question 
as to whether the trust was a legal entity.** Where, 
under the declaration of trust, the trustees are giv- 
en full power to conduct the business of the trust 
and buy and sell all of its property as absolute own- 
ers, subject to the rights of the certificate holders 
to share in the profits, the trustees are proper partiés 
to maintain an action in respect of the property of 
the trust against a third person.‘® ‘The certificate 
holders need not be joined as parties to such an ac- 
tion,®° they not being necessary parties.* One of 
the trustees of an unincorporated association, who 
did not sign a lease, naming the trustees as lessors, 
could adopt the action of the other trustees in sign- 
ing it, and, having adopted their act, could join in 
an action to enforce the agreement to pay rent.*? 
In an action commenced by a Massachusetts trust 
on a contract and note owned by it in which non- 
resident individuals comprising the trust were added 
as plaintiffs, the filing of a certificate that they were 
doing business under an assumed name of trust with- 
out the assignment of the note and contract did not 
transfer to them any property rights of the trust 


78. Denny v. Cascade Platinum 
Co., 232 P. 409, 133 Wash. 436. é 
79. Simson v. Klepstein, 262 F.| 9nt- 
823: Simson v. Klipstein, 102 A. 242,|244 Mass. 207. 


88 N.J.Eq. 229; Denny vy. Cascade 
Platinum Co., 232 P. 409, 183 Wash. 
436. 


{a] Thus, where the articles of an 
association constituting a partnership 
named two trustees, in whom was 


organ v. 
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paying rent as provided therein, and 
that he joined in an action to recover 
Hull v. Newhall, 138 N.E. 249, 


83. EF Mackie, 
600, 232 Mich. 476. 


84. Williard v. Campbell Oil Co., 
248 P. 219, 77 Mont. 30. 


[a] Reason for rule.-—The doctrine 


[§§ 1073-1076 


or affect its legal entity, and subsequent discontinu- 
ance of action as to it left remaining nominal plain- 
tiffs without a cause of action.** i 


[§ 1074] b. Laches. Where the wrongdoers are 
the trustees, laches cannot be interposed as a defense 
to an action, based on such wrongdoing, brought by 
other trustees subsequently elected.** A suit by the 
trustees on behalf of the trust to set aside a con- 
tract entered into by former trustees is not barred 
by laches because of the trustees’ knowledge of the 
wrongful acts in the making of the contract prior 
to their election as trustees.*® 


[§ 1075] c. Pleading and Proof. A business trust 
suing on notes apparently payable to an individual 
must allege and prove that the name is that of the 
trust,°° and that others than the individual own the 
notes.87 Where the trustees of an unincorporated 
association, suing as trustees for rent under a lease, 
were the lessors, the fact that they were trustees was 
immaterial, and proof thereof was not essential.§§ 


[§ 1076] 2. Actions against—a. Process.5® Even 
though all the members of a trust which in effect is 
a partnership must be joined in an action against 


that the owners of the notes were 
other than such individual, and that 
his name was a collective name un- 
der which the trustees carried on the 
trust business. Kempner v. Welker, 
283 P. 284, 36 Ariz. 128. 


[b] Sufficiency of answer to put 
business trust to proof.—An answer 
that defendants “specifically deny the 
allegations, matters and things alleg- 


205 N.W. 


vested the legal and equitable title 
to all property, with general power 
to buy and sell, such trustees were 
held agents of the partners, who were 
certificate holders, and entitled, un- 
der the law of New Jersey, to main- 
tain a suit in their own name on be- 
half of the association relating to its 
property. Simson v. Klipstein, 262 F. 
823. 


[b] Particular actions.—(1) Ac- 
tion for specific performance of con- 
tract for the sale of land. Simson v. 
Klipstein, 102 A. 242, 82 N.J.Eq. 229, 
(2) Action for breach of contract and 
damages to property of the trust in 
possession of a purchaser under a 
contract of sale. Simson y. Klipstein, 
262 F. 823. 


Simson v. Klipstein, 262 F. 
Simson v. Klipstein, 102 A. 242, 
88 N.J.Eq. 229; Denny v. Cascade 


Platinum Co., 232 P. 409, 133 Wash. 
436. 
[a] Reason for rule.—This is not 


an action to administer the trust or in 
which the construction of it or the 
rights between the trustee and the 
certificate holders are involved. Sim- 
son v. Klipstein, 102 A. 242, 88 N.J. 
Eq. 229. 


81. Simson v. Klipstein, 262 F. 
828; Simson v. Klipstein, 102 A. 242, 
88 N.J.Hq. 229. 


82. Hull v. Newhall, 138 N.E. 249, 
244 Mass. 207. 


[a] Evidence of _ ratification.— 
That one of the trustees of an unin- 
corporated association, who did not 
sign a lease naming the trustees as 
lessors, adopted and ratified the act 
of his cotrustees, could be found from 
the fact that he did not dissent, that 
the lessee for more than three years 
occupied the premises under the lease, 


of laches has no application when the 
one on whom devolves the duty of 
bringing the action is himself the 
wrongdoer. Williard v. Campbell Oil 
Co., 248 P. 219, 224, 77 Mont. 30. 


85. Williard v. Campbell Oil Co., 
supra. 


“To allow such a defense would be 
to impose a penalty upon the balance 
of the 2,600 unit holders because of 
conduct for which they were in no 
way responsible. To hold otherwise 
would mean that the success of this 
suit to recover trust property would 
depend, not upon the merits of the 
suit, but upon the accident of the per- 
sons selected by the unit holders as 
their trustees and who were specifi- 
cally directed to prosecute this action. 
In other words, if A. and B., who knew 
nothing about the syndicate’s affairs, 
had been selected as trustees, they 
could successfully maintain this ac- 
tion and protect the interest of the 
unit holders, but because Williard 
and Roy, who in their capacity as unit 
holders are alleged to have known 
something about the syndicate’s af- 
fairs, were selected, the action must 
fall. This would lead to the result 
that the action would be successful 
or be defeated for reasons entirely 
aside from the merits of the case.” 
Williard vy. Campbell, supra. 


[a] Reason for rule.—Laches of 
trustees as individuals is no defense 
to their action as trustees. Williard 
v. Campbell Oil -Co., 248 P. 219, 77 
Mont. 30. 


86. Kempner v. Welker, 283 P. 284,° 
36 Ariz. 128. 


[a] Thus, where notes sued on in 
name of ‘HH. Kempner, a trust compa- 
ny,’’ were payable to “H. Kempner,” 
presumably an individual, it was nec- 
essary to show by pleading and proof 


ed in Par. (1) one” of plaintiff’s com- 
plaint, “and demand strict proof 
thereof,” is sufficient to put plaintiff 
to proof of its allegations that it was 
a trust company, duly organized and 
existing under the laws of Massachu- 
setts, and doing business under the 
name of an individual, to whom notes 
sued on were payable on their face. 
Kempner vy. Welker, 283 P. 284, 36 
Ariz. 128 (Civ. Code [1913] par 477, 
being inapplicable, as plaintiff was 
not seeking equitable relief). ‘ 


[c] Authentication of declaration 
of trust.—A Massachusetts or com- 
mon-law trust, suing on notes payable 
on their face to an individual in 
whose name it did business, should 
have caused the trust indenture to 
be authenticated by its custodians, 
as provided by Civ. Code (1913) par 
1733, and a certificate of a Texas no- 
tary that the copy of the trust dec- 
laration signéd by him was a correct 
copy of the original shown him by 
the custodian thereon in such estate, 
wherein the company had its princi- 


pal office, was insufficient. Kemp- 
ner v. Welker, 288 P. 284, 36 Ariz. 
128. 

87. Kempner v. Welker, supra. 


88. Hull v. Newhall, 138 N.E. 249, 
244 Mass. 207. 


[a] Reason for rule.-—An unincor- 
porated association doing business as 
a trust through trustees had no claim 
which it could enforce at law by rea- 
son of a lease executed by its trus- 
tees, and the sole legal right under 
the lease against the lessee was in 
the trustees named as lessors. Hull 
eons 138 N.E. 249, 244 Mass. 


89. Process generally see Process 
50 C.J. p 432. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1077-1079] 


it,°° service on one of the partners will bring the 
partnership into court.°! The only way to obtain 
service on a business trust is by service on one or 
more of its responsible trustees,®? the declaration 
of trust sometimes designating a specified officer on 
whom service may be made to bind the trust and its 
property.°* A business trust considered an entity 
for the purposes of being sued®* may be served with 
process in a foreign jurisdiction in the same man- 
ner as a foreign corporation.®® 


[§ 1077] b. Parties. In the case of a pure trust, 
the beneficiaries or stockholders are not necessary 
parties to a suit against the estate and its trustees.?°® 
Even though, by statute, an action could be brought 
against a business trust in its trade name, if the 
trust agreement so provides the action may also be 
instituted in the name of the trustee.°7 Where the 
trust is in effect a partnership,®® all members of the 
trust must be joined in an action against it.°® <A 
pure business trust in which the stockholders were 
without voice of any kind in the management of 
the property and business of the trust is not an “as- 
sociation” within the meaning of a statute permit- 
ting actions to be maintained against such organiza- 
tions as an entity; in such ease the action must be 
brought against the trustees.2 An action for fraud 
and deceit practiced by trustees of a so-called 
“common law” or “Massachusetts trust” cannot be 
maintained against the trust as such in its trade 
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name, where the trustees are not made parties de- 
fendant.* The promoter and sole trustee, and agent 
who solicited subscriptions to a common-law trust 
association, who had parted with all interest in the 
trust estate by transferring trust assets to defend- 
ant corporation, which assumed the trustee’s obliga- 
tions and guaranteed him against loss, were not nec- 
essary parties in a stockholder’s action to rescind 
the purchase of stock for fraud.* 


[§ 1078] c. Pleading. Members or stockholders 
being sued as partners desiring to defend on the 
ground that they are not personally liable for the 
debts of the trust must allege facts showing the or- 
ganization to be a pure trust.® Like bills in equity 
generally,® a petition against a business trust must 
allege and substantiate the inadequacy of any rem- 
edy at law.’ 


[§ 1079] d. Judgment; Reaching Trust Proper- 
ty.® In the absence of statute to the contrary, the 
trust property cannot be reached in an action at 
law,® the only remedy being an action in equity.?° 
A Massachusetts statute, allowing a common-law 
trust to be sued in an action at law, has no force in 
New York, where the trust was not created in Mas- 
sachusetts.t1? The property of the trust may, how- 
ever, be reached and sold by a court of equity,!? al- 
though not by a bill in equity at the behest of a 
single creditor to satisfy a debt to him.1? A judg- 
ment obtained in an action at law cannot be en- 


90. See supra § 1073. 


91. Feldman v. Seay, 
App.) 291.S.W. 350. 


92. Linn v. Houston, 255 P. 1105, 
123 Kan. 409. 


93. Wagoner Oil & Gas Co. v. Mar- 
low, 278 P. 294, 137 Okl. 116. 


[a] TDlustration.—Where a _ busi- 
ness trust in its organization agree- 
ment provides for a manager and pro- 
vides that service of process on the 
manager shall be due notice to the 
members of the trust and each of 
them, and provides further that a 
judgment rendered after such service 
shall be a binding judgment and con- 
clusive as to all parties, service on 
the manager so appointed is sufficient 
to give the court jurisdiction of the 
parties, and a judgment rendered aft- 
er such service is a lien against the 
property of the trust to the same 
extent as judgments against partner- 
ship property. Wagoner Oil & Gas 
Co. v. Marlow, 278 P. 294, 137 Okl. 
116. 


94. See supra § 1067 text and note 


(Tex.Civ. 
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95. Harris v. U. S. Mexico Oil Co., 
204 P. 754, 110 Kan. 532. 


[a] Service by publication may be 
had on a “Massachusetts. trust” 
which is not a resident of this state, 
as a foreign corporation. Harris v. 
U. S. Mexico Oil Co., 204 P. 754, 110 
Kan. 532. 


[b] Waiver of defects.—The mak- 
ing of a motion by a business trust 
for the setting aside of a judgment 
obtained against it on the ground 
of a defect in service, which motion 


contained matter going to the merits 
of the action, constitutes a general 
appearance and a waiver of such de- 
fects. Harris v. U. S. Mexico Oil Co., 
204 P. 754, 110 Kan. 532. 


Service of process on foreign cor- 
porations see Corporations §§ area 
4150. 


96. Connally v. Lyons, 18 S.W. 799, 
82 Tex. 664. 


97. Richardson y. Beasley, (Tex. 
Civ.App.) 50 S.W.(2d) 420. 

98. See supra § 1027. 

99. Feldman v. Seay, (Tex.Civ. 


App.) 291 S.W. 350. 


[a] Reason for rule.—lIt is only 
through persons constituting a part- 
nership that a suit can be brought 


into court. Feldman y. Seay, (Tex. 
Civ.App.) 291 S.W. 350. 
1. Bouchard v. First People’s 


Trust, 148 N.E. 895, 253 Mass. 351 
(construing Gen. L. c 182). 
2. Bouchard vy. First People’s 


Trust, supra. 


3. Guthmann v. Adco Dry Storage 
Battery Co., 232 Ill.App. 327. 


4 Cattle Raisers’ Loan Co. v. Sut- 
ton, (Tex.Civ.App.) 271 S.W. 233. 


5. Geiselman v. Andreson, (Tex. 
Civ.App.) 242 S.W. 798. 


[a] Insufficient answer.—An an- 
swer which does not contain a specific 
denial of alleged partnership, nor 
facts constituting such denial, and ad- 
mits membership in an oil company, 
although alleging that it was a trust, 
but not alleging facts making it a 
trust and not giving the articles of 
association or declarations of trust, 
nor negativing all control of property 
by the stockholders, or the fact that 
the trustees and their successors were 
under the control of the stockholders 
and elected by them, even if the doc- 
trine of the Massachusetts trust, so- 
called, were the law of this state, is 
insufficient to show that alleged part- 
nership was a trust. Geiselman_v. 
Andreson, (Tex.Civ.App.) 242 S.W. 
798, 


6. See Equity §§ 389-452. 


7. Bragg v. Specialty Shoe Ma- 
chinery Co., (Mo.App.) 34) S.W.(2d) 
184. 


_ [aj Mere allegation of insolvency 
insufficient.—A petition by the sellers 
of a business, praying a money judg- 
ment and judgment directing buyers, 
third party, and business trust, organ- 
ized by defendants, to apply collec- 
tions from accounts receivable to bills 
payable, although alleging insolvency 
of the buyers, but containing no alle- 
gation on the subject in reference to 
third party and business trust and 
failing to show, by any statement of 
fact, lack of adequate remedy at law 
against such defendants, does not 
state any cause of action in equity 
against the trust. Bragg v. Specialty 
Shoe Machinery Co., (Mo.App.) 34 S. 
W.(2d) 184. 


8. Liability of trust estate see su- 
pra § 1069. 


9. Hussey v. Arnold, 70 N.E. 87, 
185 Mass. 246; Bartley v. Andrews, 
202 N.Y.S. 227, 208 App.Div. 702. 


10. See cases infra note 12. 


11. Bartley v. Andrews, supra. 
12. Frost v. Thompson, 106 N.E. 
1009, 219 Mass. 360; Hussey v. Ar- 


nold, 70 N.B. 87, 185 Mass. 246; Bart- 
ley v. Andrews, 202 N.Y.S. 227, 208 
App.Div. 702. 


13. Mayo v. Moritz, 24 N.E. 1083, 
151 Mass. 481. 


fa] TIlustration.—Where a _ con- 
veyance of all rights in an invention 
and in patents to be issued therefor 
is made to trustees to manage and 
dispose of as may seem best, and aft- 
er deducting expenses to pay over the 
proceeds, one half to the inventor, 
and the other half to the holders of 
serip to be issued to raise money for 
the more advantageous disposition of 
the invention, a bill in equity to have 
the invention sold and the proceeds 
applied in payment of debts due him 
will not lie at the suit of one to 
whom in execution of the trust the 
trustees have contracted debts. Mayo 
pie (Sat 24 N.E. 1088, 151 Mass. 


1116 [65 C.J.] 


forced by the issuance of an execution against the 
property, the title to which is in the trustees,!* but, 
in a jurisdiction where a business trust may do busi- 
ness as an entity under a trade name,'® a judgment 
may be obtained against the organization in such 
name,'® the judgment constituting a lien against 
the property of the trust'? to the same extent as 
judgments against partnership property.t® Under 
a statute making binding against the individual 
members a judgment against an unincorporated as- 
sociation, a judgment against individual stockhold- 
ers, sued as partners, may be sustained, although 
judgment against the unincorporated association, 
sued as a partnership, is worthless, because all its 
property has been used by the bankruptey court to 
satisfy preferred claims.1® A judgment, in an ac- 
tion involving notes secured by a vendor’s len on 
property sold to a business trust and later purchased 
by one of the trustees of the association individually, 


*TRUSTWORTHY.! Worthy of trust.” 


In financial or business transactions, “trustworthy” 
signifies worthy of trust in reference thereto.’ 


TRUSTY.* When applied to a prisoner, the word 
apparently means “trustworthy”;° and hence is 
used to designate one who belongs to a class of pris- 
oners to whom some privileges are accorded.© A 
prisoner, although not incarcerated, who is in the 
custody of the sheriff and subject to his eall at all 
times until the expiration of the prison sentence, 
is in legal effect a “trusty.’’? 


TRUSTS—TRUTHFULLY 


of prison guards for the purpose of 


[§§ 1079-1080 


which recited findings that two individual defend- 
ants were stockholders and trustees of the associa- 
tion and that plaintiff was entitled to judgment 
against the association and its trustees individually, 
and which allowed one of such trustees a recovery 
over against the other who was the then owner of 
the premises involved, evidences an intent to de- 
cree a judgment against both of such stockholders 
individually, although not so actually entered.?° 


[§ 1080] 8. Appeal and Error. The rules govern- 
ing the review of civil actions generally apply in 
cases involving business trusts.21 An assignment 
of error, complaining of a judgment holding a code- 
fendant personally liable as a partner in a common- 
law trust for goods sold to it, cannot be considered 
on appeal, where such question was not raised in a 
motion for new trial, such question not being one of 
fundamental error.?? 


TRUTH.® As to what “truth” is, there are three 
conceptions: (1) Agreement of thought and real- 
ity;® (2) eventual verification;'® and (3) consist- 


ency of thought with itself.11 


Synonyms. According to the best lexicographers 
of our language, “veracity’?* and “honesty”! are 
almost synonyms of “truth,” very nearly the same 
definition being given to each. 


Phrase: “In the service of truth.’’14 
TRUTHFULLY.'5 Phrase: “Truthfully dis- 


Recitals in deeds, mortgages, or 


— 
= i 


14. Moore y. Stemmons, 95 S.W. 
313, 119 Mo.App. 162. 
15. See supra § 1067. 
Wagoner Oil & Gas Co. v. Mar- 


16 
low, "278; 1 eye eee Bs Ga ©) - a oe 


17. Wagoner Oil & Gas Co. v. Mar- 
low, supra. 


18. See Partnership § 554. 


19. Brown v. Gorman Home Refin- 
ery, (Tex.Civ.App.) 276 S.W. 787 [aff 
(Commn.App.) 285 S.W. 307]. 


20. Cunningham v. Carpenter, 
(Tex.Civ.App.) 258 S.W. 607. 


5 raat See Appeal and Error 3 C.J. p 
56. 


22. Pomona Mut. Oil Syndicate v. 


Williamsport Wire Rope Co., (Tex. 
Civ.App.) 282 S.W. 958. 
1. See also Trust ante; Trusty 


post. 


2. State v. Wisconsin Real Estate 
Brokers’ Board, 211 N.W. 292, 2938, 
192 Wis. 396. 


3. State v. Wisconsin Real Hstate 
Brokers’ Board, 211 N.W. 292, 294, 192 
Welsh BEN 


4 See also Trust ante; Trust- 
worthy ante. 
5. Peo. v. Flanigan, 66 N.E. 988, 


989, 174 N.Y. 356. 


6. Peo. v. Howard, (Cal.App.) 8 
Pr(2a) 176, 179 [cit Webster Int. D.]. 


[a] “Incorrigible prisoners” dis- 
tinguished.—‘‘The very fact that he 
[prisoner in question] was taken from 
the inclosure of the prison in charge 


working on the farm indicates that 
he did not belong to that class of in- 
ecorrigible prisoners which was never 
trusted outside the prison walls. ae 
this sense he was a trusty.” Peo 

Howard, (Cal.App.) 8 P.(2d) 176, °i79. 


“Prisoner” see Prisons § 4. 


7. Ex parte Eley, 130 P. 821, 822, 9 
OL Crie 6? 

8. See also True ante; 
post; Truthfulness post. 

Truth: 
Admissibility of confession, exhorta- 


tion to tell as affecting see Criminal 
Law § 1476. 


Apparent from whole instrument see 
Estoppel § 96. 


Application for insurance see Insur- 
ance §§ 492-527. See also Accident 
Insurance §§ 67-71; Fire Insurance 
§§ 188-235; Life Insurance §§ 170-— 
188. ; 


Defense or justification: 
Fraud §§ 29-32. 
Libel and Slander §§ 19-22, 193, 194. 


Expected testimony as ground for 
continuance see Criminal Law §§ 
842, 922. 


“Wact” as synonymous see 25 C. J. p 
3385 text and note 98. 


Half see Fraud § 31; Perjury § 21. 


Mitigating damage see Libel and 
Slander § 576. 


Of ieee see Equity §§ 
5 \ 


Truthfully 


bonds see Estoppel §§ 68-86. 


9. Memphis Telephone Co. v. Cum- 
berland Telephone & Telegraph Co., 
231 F. 835, 842. 


[a] According to Christian Scien- 
tist.— ‘Truth is that which is always 
the same, can never change; the one 
Supreme Being, the All Powerful; 
that which created all things that are; 
He who made all that was made, and 
made it good, as is said in His Word.” 
State v. Buswell, 58 N.W. 728, 40 Neb. 


158, 163, 24 LL: RALS68 [quct teste 
mony ]. 
[b] As used by Quaker writers, “a 


general word, comprising the whole 
system of faith, doctrine, and prac- 
tice held or observed by the society.” 
Dis. op. in Kelly v. Nichols, 25 A. 840, 
PSUR 62,879, Vo) aR Aw4d3: 


10. Memphis Telephone Co. v. 
Cumberland Telephone & Telegraph 


Co., 231 EY 835, 842. 

11. Memphis Telephone Co. vy. 
Cumberland Telephone & Telegraph 
Co., supra. 

12. 


Wachstetter v. State, 99 Ind. 
290, 297, 50 Am.R. 94. 
“Veracity” [40 Cyc 184]. 


13. Wachstetter v. State, 
290, 297, 50 Am.R. 94. 


“Honesty” 30 C.J. p 457. 


14. Kelly v. Nichols, 25 A. 840, 841, 
842, 18 R.I. 62, 19 L.R.A. 413. 


15. See also True ante; 
ante. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


TRUTHFULLY—TUBERCULIN TEST 


closed.’’16 : 
TRUTHFUL MAN.17 


TRUTHFULNESS.!8 Phrase: “The truthfulness 
of the statements.’’!9 
TRY.?° [§ 1] A. In General. “To try” is syn- 


onymous with “attempt?! and, 


it ] 
with “determine.’’2? sphalathe Scone 


Trying. In a eode provision relative to detailing 
of judges to other districts, “trying” would seem to 
have the same meaning as “heard” in a provision 
authorizing judges to sign final judgments when out 
of the territorial jurisdiction of the court.?* 


[§ 2] B. Tried. In one sense, synonymous with 
“attempted.”?4 “Tried,” in other sense, has been 
compared with “determined,”’?> and “disposed of.”?° 
In a chancery suit, it has been said, an action is not 
“tried” until the verdict has been “sanctioned and 
established” by the chancellor.2* In a record re- 
citing that jurors were “drawn, selected, tried, and 
sworn” in the manner required by law, “tried” im- 
ports that the jurors were tested as to their fitness 
and qualifications under the law.?® 


[65" Cs Ss) dan 


ands. . affirmed,’$+ “tried and dis- 
charged or punished, Te “tried by a jury,’*® “tried 
‘on the merits,’’”?4 and “tried . . . without a 
iuven 


TUBE.?° A hollow cylinder, either of wood, metal, 
or glass, used for the conveyance of fluids, and for 
various other purposes;*7 a hollow cylinder, espe- 
cially when of small size, and used as a conduit for 
liquids or for containing liquids, as in some forms 
of scientific apparatus;** a long, hollow, cylindri- 
eal body, as of wood, metal, rubber, or glass, gen- 
erally used for the conveyanee of something through 
it, but often as a receptacle for holding something ;*° 
and henee, a canal or conduit;*° a metallic pipe of 
many kinds and uses;*! a pipe;*? a siphon.* 
“Tube” and “connecting,” when applied to two in- 
closures, imply passage "from the one to the other 
through the medium of such tube.** 


TUBERCLE BACILLI.4® Bacteria causing tu- 
berculosis,*® of which bacteria there is a mamma- 
lian type,#? subdivided into bovine and human ba- 
eilli.48 


TUBERCULIN TEST.*9 While not infallible, 


Phrases: 


16. Peo. ex rel. Akin v. Butler St. 
Foundry & Iron Co., 66 N.E. 349, 355, 
201 Ill, 286. 


17. “Credible person” distinguished 
see Credible 15 C.J. p 1347 note 22 [a]. 


18. See also True ante; Truth 
ante. 
19. Jennings v. Supreme Council 


Loyal Additional Ben. Assoc., 81 N.Y. 


S. 90, 100, 81 App.Div. 76. 


[a] In application for insurance, 
“truthfulness,” as employed in the 
phrase “the truthfulness of the state- 
ments,’ means “according to the 
knowledge and information possessed 
by the applicant.” Jennings v. Su- 
preme Council Loyal Additional Ben. 
Assoc., 81 N.Y.S. 90, 100, 81 App.Div. 
76. 


20. See generally Trial 64 C.J. p 1. 
See also New Trial 46 C.J. p 46; 
Triers 64 C.J. p 1310. 


Try title to: 


Land see Ejectment 19 C.J. p 1021; 
Entry, Writ of 20 C.J. p 1276; Forci- 
ble I8ntry and Detainer § 40; Quiet- 
ine Mele. bl. C.J. p, 1255 sRealtAc- 
tions 52-C'J. p 1160; Trespass to 
Try Pitle 63 iCiIe, p* 1150: 


Office see Quo Warranto 51 C.J. p 
307. 


21. See Attempt 6 C.J. p 549 text 
and note 49. 


22. See Determine 18 C.J. p 986 
text and note 71. 


“Determined” broader than “tried” 
see infra 8 2. 


23. Delfino y. Paredes, 
pine 645, 649. 


“Fear”? § 2. 


24. See Attempt 6 C.J. p 549 note 
49 [a]. 


25. Goddard v. Fullam, 38 Vt. 75, 
76 (although “determined” is “un- 
questionably a word of larger im- 
port,” where it was substituted for 
“tried”? in provisions relative to new 
trials, the meaning of the statute was 
not changed). 


26. See Dispose 18 C.J. p 1279 note 


48 Philip- 


“Drawn, selected, tried, and sworn,”?® 
“regularly tried as in other civil cases,’’>° 


“tried 


66.[f]. See also Judges § 229 note 
57 [a]. 
27. Duffy v. Moran, 12 Nev. 94, 98. 


28. Ohio River R. Co. v. Blake, 18 
S.E. 957, 38 W.Va. 718, 720. 


29. See supra text and note 28. 


30. See Regularly 53 C.J. p 1172 
text and note 6. 


Sl. Clancy v. Kelly, 166 N.W. 583, 
585, 182 Iowa 1207. 


32. Rex v. Governor of Brixton 
Prison, [1912] 3 K.B. 424, 444. 


23. Moffitt v. Ford Motor Co., 297 
Pisgboe b04, 0227 Cale 73859" Phillips vy. 
Vessells, 126 A. 51, 32 Del. 490. 


34 Clancy v. Kelly, 166 N.W. 
585, 182 Iowa 1207. 


35. Minneapolis Threshing Mach. 
Co. v. Huncovsky, 194 N.W. 830, 831, 
49 N.D. 1086; Emery v. First Nat. 
Bank, 156 N.W. 105, 32 N.D. 575, 584; 
Spencer v. Beiseker, 107 N.W. 189, 191, 
15 N.D. 140. 


36. Boiler flues or tubes see Cus- 
toms Duties § 32 text and note 83. 


37. “Webster -—-D, TLavet *-U. “Sw. 
Knauth, Nachod & Kuhne, 168 F. 539, 
5402 93> CCLA. 61942 


“Cylinder” 17 C.J. p 695. 


es, Century 2D. Lquotve Us Si, ove 
Knauth, Nachod & Kuhne, 168 F. 539, 
540, 93 C.C_A. 619]. 


39. Standard D. [quot U. S. 
Knauth, Nachod & Kuhne, 168 F. 539, 
540, 98 'C. CAS 619], 


40. Webster D. [quot Sane 
Knauth, Nachod & Kuhne, 168 F. 539, 
540, 93 C.C.A. 619]. See Conduit 12 
C.J. p 414 text and note 85. 


[a] Tubes are conduits for the 
passage of fluids and gases. United 
States v. Knauth, Nachod & Kuhne, 
168 F. 539, 540, 93 C.C.A. 619 [cit Ure 
D. of Arts, Manufactures, and Min- 
ing]. 

41. American Mech. D. [quot U. S. 
vy. Knauth, Nachod & Kuhne, 168 F. 
5839, 540, 93 C.C.A. 619]. 


[a] “Articles made from tubes,” 
articles short of becoming “tubes,” 


583, 


the only reliable and useful means for testing cattle 
for tuberculosis,®®° made by a hypodermic injection 


“drums” or “cylinders” compared.— 
United States v. Liquid Carbonic Co., 
160 (B. 455, 456, 87. C.C.A. 671. See 
also Customs Duties, § 32 p 561 note 
17 Eh -SCytinder’.47) C.J. p 4695. 


[b] “Flues” compared.—‘‘It would 
be well to call water pipes tubes, and 
fire pipes flues, if it were not too late 
to attempt careful nomenclature now. 
The present practice is to call them 
flues or tubes, according to their rela- 
tively large or small diameter, respec- 
tively.” American Mech. D. [quot 
Us: Vv. Knauth, 168" Bs 539, 6405 93 
CiC ACL Yee SR 1lueia26MC ok plies 


42. Webster D. [quot U. S. 
Knauth,  W68eR 53999540,6 93 GCA. 
619]. 

“Pipe” 48 C.J. p 1204. 

43. Webster D. [quot 


OEP AS¥ 
Knauth, Nachod & Kuhne, 168 F. 539, 
540, 93 'C.C.A. 619]. 


44. Stirling Co. v. Pierpoint Boil- 
er Co., 72 F. 780, 788. 


“Connect” 12 C.J. p 504. 


45. See also Tuberculin Test post. 

46. See Tuberculosis post text and 
note 54. 

47. Adams v. Milwaukee, 129 N.W. 


518, 520, 144 Wis. 371, 48 L.R.A.N.S. 
1066 [cit evidence and findings]. 


48. Adams v. Milwaukee, 
[cit evidence and findings]. 


[a] “Human beings are suscepti- 
ble to infection from the bovine tu- 
bercle bacilli by ingestion, inhala- 
tion, or inoculation. This bovine tu- 
berculosis iS communicable to: the 
human being through the medium of 
milk or its products taken as food,” 
Adams v. Milwaukee, 129 N.W. 518, 
520, 144 Wis. 871, 43 L.R.A.N.S. 1066 
[cit evidence and findings]. 


49. See Tubercle Bacilli 
Tuberculosis post. 


50. Adams v. Milwaukee, 129 N.W. 
518, 519, 520, 144 Wis. 371, 48 L.R.A. 
N.S. 1066 (‘considerable difference of 
opinion appears to exist among those 
having a reputation for learning with 
respect to the efficacy of the tuber- 
culin test’). 


supra 


ante; 


e 
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of a toxie product of the tubercle bacilli which 
causes a described and recognized rise of tempera- 
ture in the animal afflicted with tuberculosis, but 
has no effect, or a different effect, upon cattle not 
so afflicted;°! the administration hypodermiecally of 
tuberculin, a culture growth of the tubercle ba- 
cillus, which causes an ascertainable reaction in cat- 
tle afflicted with the disease.>* 


TUBERCULOSIS.®? <A disease caused by micro- 
organisms known as “tubercle bacilli.”*4 


Tuberculosis of the human lungs.®> 
called “consumption.”°°® 


TUBING.*’ 
TUG.®S Phrase: “Tugs or other vessels.”®° 


TUITION.®® The word is used in two senses: 
(1) Instruction or the act or business of teaching 
the various branches of learning;®! and (2) the 
price or payment for instruction.®? Accordingly, 
in the phrase “custody and tuition,”®? “tuition” im- 
plies not only the instruction of a minor, but the 
expenditure of money for such instruction,®* inelud- 
ing the expense of a religious education.®* 


Commonly 


. 
‘ 
¥ ’ 


TUBERCULIN TEST—TUMBREL 


highly colored bell-shaped flowers, blooming in 
spring.** This is the ordinary botanical meaning 
of the word.*? This is likewise the ordinary mean- 
ing of the word standing alone, namely, the plant,°* 
including both bulb and growth.®® As used in a 
tariff act in association with certain bulbs, another 
portion of the same paragraph providing for “cut 
flowers,” without limitation or restriction, “tulips” 
has a meaning which includes the plant, or the plant 
and flower before the flower is severed from the 
plant.7° The word may be given a secondary mean- 
ing which includes only the flower itself. “Tulips” 
has not definitely, uniformly, and generally come 
to signify “tulip bulbs” in the trade and commerce 
of the United States.7? Accordingly, as used in 
a tariff act, “tulips” does not include “tulip bulbs,” 
where the original provision contained “tulip” in the 
singular, used as an adjective modifying the noun 
“bulbs” which followed in the same connection, but 
in the revised act, the plural “tulips” is employed, 
each act containing the same general provision for 
“all other bulbs.’’78 


TUMBLE ROCK. In mining, merely part of the 
vein matter which has fallen from the vein and 


TULIP. A plant of the genus “Tulipa,” of which 
several species are well-known garden~bulbs with 


51. Adams v. Milwaukee, 129 N.W. 
518, 520, 144 Wis. 371, 43 L.R.A.N.S. 
1066 [quot Loftus v. Department of 
Agriculture of Iowa, 232 N.W. 412, 
417, 211 Towa 566]. 

52. Fevold v. Board, 210 N.W. 139, 
146, 202 Iowa 1019. 


53. See also Tubercle Bacilli ante; 
Tuberculin Test ante. 


54 Adams v. Milwaukee, 129 N.W. 
518, 520, 144 Wis. 371, 43 L.R.A.N.S. 
1066 [cit evidence and findings]. 


55. Pulmonary tuberculosis see 
Consumption 12 C.J. p 1310 text and 
notes 39-43. 


56. Adams v. Milwaukee, 129 N.W. 
518, 520, 144 Wis. 371, 43 L.R.A.N.S. 
1066. 


57. Attractive nuisance rule appli- 
cable ro see Negligence § 184 text and 
note 68. 


ie See generally Towage 63 C.J. 
pei. 
Tug: 
Jurisdiction of see Admiralty § 60. 
Lights see Collision § 130. 
Salvage by: 

oy by vessel towed see Salvage 


Misconduct or negligence 


Salvage § 75. 


see 


59. The J. B. Austin, Jr., 57 F.(2d) 
80, 81. 
60. Colleges and Universities § 32. 


Schools and School Districts § 25 
(private), §§ 1007-1019 (public). 


61. Cook County v. Chicago Indus- 
trial School, 18 N.E. 1838, 125 Ill. 540, 
549, 8 Am.S.R. 386, 1 L.R.A. 4387. 


[a] “Fees for tuition.”—(1) Ac- 
cording to the long continued use of 
“tuition” by the officers and faculty 
of the university in question, and 
other similar institutions, the words 
‘no student [except as stated] shall 
be required to pay any fees for tui- 
tion in the university,’ as used in 


a statute, “simply mean that no stu- 
dent shall be required to pay any- 
thing for instruction or teaching in 
the university.” State vy. State Uni- 
versity, 11 N.W. 472, 474, 54 Wis. 159. 
(2) The phrase ‘‘fees for tuition” does 
not include “incidental expenses for 
heating and lighting public halls, 
ete.” State v. State University, su- 
pra. 


“Instruction” 32 C.J. p 944. 
62. Webster New Int. D. 


[a] “Reasonable incidental fee for 
heating and lighting the schoolroom”. 
distinguished.—Bryant v. Whisenant, 
(Ala.) 52 So. 525 [quot Norristown 
Borough School Dist. v. Upper Merion 


Tp. School Dist., 49 Pa.Super. 561, 
564]. 
[b] “Rent” distingwished.—‘‘The 


fees paid by students are not in the 
nature of rent for the use of the 
building. ‘Fhese fees are for instruc- 
tion—for the time, labor, skill, and 
learning of professors. Buildings, 
apparatus, desks, blackboards, are 
necessary, but incidental, and nothing 
approaching a rent charge is made of 
those who gather in the halls to listen 
to the living voice of the teacher. It 
is for what he imparts that the stu- 
dent pays.” Linton v. Lucy Cobb Ins., 
45 °S.B.- 58, 1127 Ga. 678, 683. [quot 
Norristown Borough School Dist. v. 
Upper Merion Tp. School Dist., 49 Pa. 
Super. 561, 564]. ‘‘Rent’” §§ 2-6. 


[c] “Lo pay the tuition or educa- 
tion.”’—“‘Counsel agree that the 
phrase ‘to pay the tuition or educa- 
tion’ [of orphan or poor children], 
as used in said will, means ‘to pay 
for the instruction or school training 
of orphans, ete., that is, to pay the 
fee charged by teacher or school for 
instruection.’”’ Crow ex rel. Jones v. 
Clay County, 95 S.W. 369, 879, 196 Mo. 
234 [quot op below (quot Dr. E. A. 


Allen, professor of English, Uni- 
versity of Missouri) “undoubtedly 
correct’’]. 


“Tuition” as not including cost of 
fuel, light, janitor’s salary, incidental 
expenses, interest on bonds of district 


rolled down a hill.’# 
TUMBREL. <A certain engine of correction,7® 


see Schools and School Districts § 
1018 text and note 67. 


63. See Custody 17 C.J. p 441 text 
and notes 77-80. 


64. See Custody 17 C.J. p 441 text 
and note 77. 


65. See Custody 17 C.J. p 441 text 
and note 78. 
66. Century D. [quot U. S. v. Mal- - 


tus & Ware, 8 Cust.A. 199, 202; U. 
S. v. American Express Co., 8 Cust.A. 
T9'5,, 196 


67. U.S. v. American Express Co., 
supra. 


(23 URSA a 
A. 199, 202. 


69. U.S. v. 


TO. Us Seve 
8 Cust.A. 195, 


ks Uy Sac 
supra. 


16 WE Ss 47 
Att 99 92.04: 


73. U.S. v. Maltus & Ware, 8 Cust. 
A. 199, 200. See Customs Duties § 
386 note 75 [a] (16). 


74. McCurdy v. Alpha Gold, ete., 
Nin: CO 3) INGNA ea aces 


“Vein” see Mines and Minerals §§ 
43-51. 


75. Jacob L. D. (Tomlin ed.) [quot 
U. S. v. Royall, 27 F.Cas.No. 16,202, 3 
risnok: C.C. 620]. See Criminal Law 


[a] “Now, for that the judgment 
to the pillorv or tumbrel . . . doth 
make the delinquent infamous ... 
the justices - would be well ad- 
vised, before they give judgment of 
any person to the pillory or tumbrel, 
unless they have good warrant for 
their judgment therein. Fine and im- 
prisonment, for offenses finable by 
the justices aforesaid, is a fair and 
sure way.” 3 Coke Inst. p 219 [quot 
U. S. v. Royall, 27 F.Cas.No. -16,202, 
3 Cranch C.C.. 620]. 


[b] “Statute of the Pillory and 


Maltus & Ware, 8 Cust. 


Maltus & Ware, supra. 


American Express Co., 
196. 


American Express Co., 


Maltus & Ware, 8 Cust. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


likewise called the “trebucket,”7* “tymborella,”7? 
“cucking-stool,”7® 


“eastigatory,”7§ 
stool.”’8° 


TUMULT.®! 
titude ;8? 
lence.8* 


a wild commotion ;** 


Tumults. Brawls.85 
TUMULTUOUS.*¢ 


disorder ;8* disorderly ;8® noisy ;?° 


Phrases: “Acting in a disorderly, riotous, tumul- 
tuous manner’’®? and “riotous or tumultuous assem- 


2993 
blage. 


TUNE. In wireless telegraphy, 


Tumbrel.”—‘“Lord Coke . . speak- 
ing of the different means of punish- 
méne [3 Jnst... 219]... « refers. to 
the statute of 51 Hen. III. stat. 6, en- 
titled ‘Judicium Pillorie; A Statute of 
the Pillory and Tumbrel, and of the 
Assize of Bread and Ale,’ ‘A. D. 1266,’ 
by which it is enacted, that ‘if a baker 
or a brewer (braciatrix) be convict, 
because he hath not observed the as- 
size of bread and ale,’ ‘patiatur judi- 
cium corporis silicet, pistor collis- 
trigium, et braciatrix trebuchetum 
vel castigationem’ (the old transla- 
tion in the statute-book is—‘then he 
shall suffer punishment of the body; 
that is, to wit, a baker to the pillory, 
and a brewer to the tumbrel, or some 
other correction.’” U. S. v. Royall, 
27 F.Cas.No. 16,202, 3 Cranch C.C. 620. 


Punishment by ducking stool see 
Common Scold § 9. 


76. Jacob L. D. (Tomlin ed.) [quot 
U.as. -v.-Royall, 27.F.Cas.No. 16,202,.3 
Cranch C.C. 620 (‘used synonymously 
by the old writers, as well as in the 
old statutes’’) ]. 


[a] “Same instrument.”—U. S. v. 
Royall, 27 F.Cas.No. 16,202, 3 Craneh 
C.C. 620. See supra note 75 [b]. 


“Trebucket” 63 C.J. p 852. 


77. Jacob L. D. (Tomlin ed.) [quot 
U. S. v. Royall, 27 F.Cas.No. 16,202, 
8 Cranch C.C. 620]. 


78. Jacob L, D. (Tomlin ed.) [quot 
U.S. v. Royall, 27 F.Cas.No. 16,202, 3 
Cranch C.C. 620 (“used synonymously 
by the old writers, as well as in. the 
old statutes’’)]. 


“Castigatory” 11 C.J. p 27, 


7O9G  aACOD., 12. D>. -CLromilin’ "ed:) 
[quot U. S. v. Royall, 27 F.Cas.No. 
16,202, 3  Cranch C.C. 620 (“used 
synonymously by the old writers, as 
well as in the old statutes’’) ]. 


“Cucking stool” 17 C.J. p 390. 


so. U. S. v. Royall, 27 F.Cas.No. 
16,202, 3 Cranch C.C. 620 (‘used synon- 
ymously by the old writers, as well 
as in the old statutes’’). 


81. See also Tumultuous post. 


Making a brawl and tumult see Dis- 
orderly Conduct § 2. 


82. Worcester D. [quot Spruill v. 
North Carolina Mut. L. Ins. Co., 46 N. 
Cc. 126, 128]. 


“Commotion” 12 C.J. p 211. 
83. Worcester D. [quot Spruill v. 


North Carolina Mut. L. Ins. Co., 46 N. 
C. 126, 128]. 


84. Worcester D. [quot Spruill v. 
North Carolina Mut. L. Ins. Co., 46 N. 
Cet 26) 1231. 


A promiscuous commotion in a mul- 
an irregular vio- 


Boisterous 387 conducted with 


TUMBREL—TUNE 


and “ducking- 


[65 C.J.] 1119 


’ 


tem is in “tune” with the transmitter if the period 
of the induced pulses in that system is exactly the 


same as the interval between the waves themselves, 


so that the return of the first pulse to the receiving 
antenna and from the other end, whether it is plate 
or ground, is exactly synchronous with the recep- 


tion of the second wave by the antenna itself.°* 
The wave length assigned to a station might be 


also confused.®+ 


a receiving sys- 


“Violence” [40 Cyc 210]. 


oe State v, Perkins, 42 N.H. 464, 


[a] “Brawls” synonymous.—‘‘The 
popular meanings of the words 
‘brawls’ and ‘tumults,’ are substan- 
tially the same and identical. They 
are correlative terms, the one em- 
ployed to express the meaning of the 
other, and are so defined by approved 
lexicographers. Legally, they mean 
the same kind of disturbance to the 
public peace, produced by the Same 
elass of agents, and can be well com- 
prehended to define one and the same 


offence.” State v. Perkins, 42 N.H. 
464, 465. 
86. See also Tumult ante. 


Tumultuous: 


Assemblage, liability for injuries by 
see Municipal Corporations §§ 1739— 
1743. 


Disturbance of the peace see Riot 54 
C.J4 p. 822. 


Tumultuous and offensive carriage 
see Breach of the Peace §§ 6, 8. 


87. Webster D. [quot Madisonville 
v. Bishop, 67 S.W. 269, 113 Ky. 106, 
109, 23°Ky.1..123638, 50 LRA. 130), 


“Boisterous” 8 C.J. p 1142. 


8s. Webster D. [quot Madisonville 
vy. Bishop, 67 S.W. 269, 113. Ky. 106, 
109, 23 Ky.L. 2368, 57 L.R.A. 130]. 


89. Webster D. [quot Madisonville 
v. Bishop, 67 S.W. 269, 113 Ky. 106, 
109, 23 Ky.L. 23638, 57 L.R.A. 130]. 


“Disorderly” 18 C.J. p 1214. 


90. Webster D. [quot Madisonville 
v. Bishop, 67 S.W. 269, 113 Ky. 106, 
109,23 Ky.L. 2363, 57 L.R.A. 13807]. 


{a] “Offensive” distinguished.—‘“‘A 
man’s carriage might, conceivably, be 
‘tumultuous,’ aS in the noisy expres- 
sion of joy over some great national 
good or achievement, and yet be the 
opposite of ‘offensive,’ and tend to 
spread rejoicing and good will, rather 
than to disturb or break the public 
peace, in the true sense of that term.” 
State v. Archibald, 9 A. 362, 59 Vt. 
548, 552, 59 Am.R. 755. “Offensive” 46 
Gis 907: 


“Noisy” 46 C.J. p 483. 


91. Webster D. [quot Madisonville 
v. Bishop, 67 S.W. 269, 113 Ky. 106, 
109, 23: Ky. 2363, °57 D.R.A. 130): 


92. See Disorderly Conduct § 14 
note 94 [b] (7). 


9% See Municipal Corporations § 
1741 note 19 [a] (1). 


94. National Electric Signaling Co. 
y. Telefunken Wireless Telegraph Co. 


called its “tune.’’9> 


“Tuning” is a term of wireless telegraphy taken 
from the musical art,®® and consists in the adjust- 
ment of the closed and open sending circuits to the 
same wave lengths and to any desired wave length 
within their limits.°7 
ization of frequencies of vibration of wave lengths.®* 


“Tuning” imples the equal- 


of United States, 209 F. 856, 862. 


95. U. S. Navy Manual [quot Na- 
tional Electric Signaling Co. v. Tele- 
funken Wireless Telegraph Co., 208 
B69) Oo 


96. National Electric Signaling Co. 
v. United Wireless Telegraph Co., 189 
F. 727, 739. See National Electric 
Signaling Co. v. Telefunken Wireless 


Telegraph Co., 209 F. 856 (using 
term). 
97. U. S. Navy Manual [quot Na- 


tional Electric Signaling Co. v. Tele- 
funken Wireless Telegraph Co., 208 F. 
679, 695. (“well stated’’)]. 


{a] Generally speaking, it con- 
sists in bringing two or more electri- 
eal circuits “into resonance.” WNa- 
tional Electric Signaling Co. v. Tele- 
funken Wireless Telegraph Co. of 
United States, 208 F. 679, 695 (“every 
electric circuit has a natural vibra- 
tion time of its own, and tuning such 
circuits consists in giving time-period 
vibration identity to them’’). 


98. National Electric Signaling Co. 
v. United Wireless Telegraph Co., 189 
Day Ye HR 


[a] Principles as well as electrical 
agencies used.—‘‘Substantially they 
might, in a general way, be thus 
enumerated. Every electric current 
has a natural period of vibration of 
its own’ Any circuit having capacity 
and induction can be tuned, provided 
the resistance of the circuit is less 
than twice the square root of the in- 
ductanee divided by the square root 
of the capacity, and tuning involves 
the adjustment of capacity and in- 
duction to secure the wave time 
period or wave time length desired.’’ 
National Electric Signaling Co. v. 
Telefunken Wireless Telegraph Co., 
208 F. 679, 695. 


[b] “Its advantage in wireless 
transmission is that the current in a 
circuit, having a natural frequency of 
oscillation, grows in strength if the 
successive impulses received from the 
outside are tuned exactly to its nat- 
ural frequency. Every oscillatory 
current that flows has a natural fre- 
quency of oscillation peculiar to it- 
self. As the learned counsel for com- 
plainant suggests, its oscillations 
may be weak, but they are there; and 
if we bring into sympathetic relation 
with the weak oscillatory current a 
stronger oscillatory current, of the 
same frequency, we necessarily in- 
erease the amplitude of the oscilla- 
tions of the weak current; or, in other 
words, we make those oscillations 
stronger and their power more mark- 
ed.” National Electric Signaling Co. 
v. United Wireless Telegraph Co,, 189 
B27, 20305" V40. 
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TUNGSTEN.°® [§ 1] A. Ore.1 “Tungsten” ore 
is a crude ore,? properly described as a mineral.® 
“Tungsten” ores are aptly described by the term 
“minerals, erude,”* and do not answer the deserip- 
tion “metallic mineral substances in a erude state.”° 
“Tungsten” ore does not have the characteristics 
of a metal® and is therefore not “metallic.” 


[§ 2] B. Metal. Tungsten, in the metallic state, 
is one of the rare elements, occurring neither in 
nature nor in the arts.8 In the pure metallic state 
the metal is considered only as a curiosity.® Metal- 
lie tungsten is obtained by reducing.*° 


TUNNEL.*! Tunnels are practically horizontal 
wells.1?, A tunnel may be a building.t? In a stat- 
ute relative to gas mains, the word may be used to 


i 
E 


TUNGSTEN—TURF EXCHANGE 


Tunnel right.1¢ A “tunnel right” through a spe- 
cific piece of ground is a right to enter upon and 
occupy the ground for the purpose of prosecuting 
work in the tunnel, and to extract therefrom waste 
rock or earth necessary to complete the running of 
the tunnel, and making such use thereof, after com- 
pletion, as may be necessary to work mining ground 
or lode owned by the person or persons runuing the 
tunnel.+7 


TURBARY.?8 
TURBULENCE.!® 
TURBULENT. Although not technically synony- 


mous with “quarrelsome,” “turbulent” conveys the 
same meaning to the ordinary mind.?° 


Turbulent man is one given to contention or of a 


describe something ejusdem generis 
In a statute authorizing designated 
does not include any 
avenues for travel but is limited to auxiliaries for 


and drains.** 
street improvements “tunnels” 


proper drainage.t® 


99. See Ferrotungsten 25 C.J. p 


1083. 

“Wolfram” see [40 Cyc 2791]. See 
also Customs Duties § 32 note 3 [a] 
(2).) 

1. See Customs Duties § 32 note 
3 [a] (2). 

2. Hempstead v. U. S., 115 F. 256. 

“Crude” 17 C.J. p 387. 

“Ore” see Mines and Minerals § 80. 


3. Hempstead v. U. S., 115.F. 256. 


“Mineral” see Mines and Minerals 
§$§ 9-12. 


4 Hempstead v. Thomas, 
538, 59 C.C.A. 342, 345. 


[a] Products.—(1) ‘‘Their primary 
extracted product, taking the form of 
tungstate of soda, is used as a mor- 
dant in dyeing cloth and for various 
other commercial purposes.” Hemp- 
stead v.. Thomas, 122 F.. 538, 59 C.C.A. 
342, 348. (2) “Another of their ex- 
tracted products is used to make high- 
grade steel, and imparts thereto ex- 
treme hardness, density, weight, and 
durability.”” Hempstead vy. Thomas, 
supra. 


“Crude mineral” see Crude 17 C.J. 
p 388 text and note 80. 


122 F. 


5. Hempstead v. Thomas, 122 F. 
588, 59 C.C.A. 342, 345. 
6 Hempstead v. U. S., 115 F. 256. 


[a] “Metal” distinguished.—‘No 
metal, as such, is found in it [tung- 
sten ore]. It is not a metal, but an 


oxide, and the tungsten is mineral- 
ized. Tungsten metal is not found 
in it. It is two degrees or processes 
removed from metal. Its change 
thereto is not by grinding process, 
but by chemical effects on its parti- 
cles tungsten ore has none of 
the characteristics of metal. It has 
neither elasticity, ductility, malleabil- 


ity, resonance, nor lustre.’ Hemp- 
stead v. Thomas, 122 F. 538, 59 C.C.A. 
842, 344, 345. “Metal’ 40 C.J. p 653 
“Oxide” 46 C.J. p 1165.° “Tungsten 
metal’ see infra § 2. 

7, Hempstead v. U. S., 115 F. 256. 


“Metallic” 40 C.J. p 654. 


8. 2 Mineral Industry p 614 [quot 
Hempstead v. Thomas, 122 F. 538, 59 
C.C.A. 342, 343]. 


9. 3 Mineral Industry p 484 [quot 


— 


with sewers 


22 


disposition. 


boisterous nature.?+ z 
Phrase: “Turbulent, quarrelsome, and dangerous 


TURF EXCHANGE.?3 


Hempstead v. Thomas, 122 F. 538, 59 
C.C.A. 342, 343]. 


10. Bloxem Chemistry p 397 [quot 
Hempstead v. Thomas, 123 Ie eR Be) 
C.C.A. 342, 343, 344 (“tungsten ore is 
first changed to tungstate of soda, 
then into tungstie acid, and then al- 
loyed with iron to produce tungsten 
metal’’)]. 


11. Tunnel: 


Claim see Mines and Minerals §§ 214, 
259-263. 


Interest in as hereditament’see Prop- 
erty § 29 note 46 [a]. 


Mining, right to construct see Mines 
and Minerals § 571. 


Municipal: 


Assessment for see Municipal Cor- 
porations § 2868. 


Change of street grade because of 
Foo Municipal Corporations § 


Sidewalk in see Municipal Corpora- 
tions § 2297. 


Place of work see Master and Serv- 
ant § 978 note 54 [c]. 


eee use of see Mines and Minerals 
Bidar 


12. Garvey Water Co. v. Hunting- 
ton) Land, iete:, \Co., 97 PP. 428, 154 Cal. 
232, 241. 


[a] “Wells” compared.—" Tunnels” 
differ from ordinary wells “only in 
this, that the waters from the former 
find their way by gravity flow, while 
in the latter pumping must be re- 
sorted to to bring the water to the 
surface. They both disturb the nat- 
ural conditions of the flow of the sub- 
terranean waters and differ only as 
to the method of that disturbance. 
The result, however, is the same; 
they are both artificial means of 
reaching and controlling the natural 
subterranean flow and are equally 
means of developing water.” Garvey 
Water Co. v. Huntington Land & Im- 
provement Co., 97 P. 428, 432, 154 Cal. 
232. ‘Well’ [40 Cyc 888]. 


13. Schweder v. Worthing Gas 
Light and Coke Co., [1912]).1 Ch. (83, 
88, 89 (per Eve, J.: “Here we have a 
work of an artificial character con- 
structed by man and constituting the 
result of the putting together of 
bricks and mortar, steel and concrete, 


available for a variety of uses includ- 
ing use as a passage from one side 
of the road to the other. I can not 
entertain any doubt that this is a 
building’’). 


“Building” 9 C.J. p 683. 


14. Schweder v. Worthing Gas 
Treas and Coke Co., [L927 1) ‘Chitsas 


15. See Municipal Corporations § 
2868. 
16. Conveyance of with “appurte- 


nances” as including right of dump- 
a Mines and Minerals § 572 note 
Te Eble 


17. Scheel v. Alhambra Min. Co., 
79 EY. 821, 825. 

18. See Common Lands § 18. 

19. See Breach of the Peace 9 C.J. 
p 3885; Disorderly Conduct 18 C.J. p 


1215; Disturbance of Public Meetings 
LCS. pl issis Riot 54c@ Te peseie 
Tumult ante. 


Character for, as impeaching see 
Witnesses [40 Cyc 2614]. 


“Turbulent” post. 


20. State v. Fletcher, (Mo.) 190 S. 
W. 317, 322 (“To say, therefore, that 
a man is turbulent and quarrelsome 
is simply a redundancy, because one 
of the words is sufficient to convey 
ayes intended to be express- 
ed’). 


“Quarrelsome” 51 C.J. p 117. 


21. State v. Fletcher, (Mo.) 190 S. 
W.: 8LT) 322. 


22. State v. Fletcher, (Mo.) 190 S. 
We 37, "822. 


[a] “Rash, turbulent, and violent 
disposition” practically synonymous. 
—‘There is no substantial difference 
in the meanings of the two phrases 

- refinements in the meanings 
of ‘these phrases may be well enough 
in conjuring with words, a practice 
much in evidence in the controversies 
of the schoolmen, but they have no 
place in determining the plain prac- 
tical meaning of the two phrases 
which are in effect the same.” State 
v. MNletcher, (Mo:) 190 ‘Shwe S273) 322: 


23. Defined see Gaming § 94. 


“Pool room” synonymous see Gam- 
ing § 89 note 53 [a]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TURKEY.?* 


to a living animal.?5 


TURN.*® [§ 1] A. As Noun. 


HUMANE, ate “in regular turn,”?° 


loading,’’?° 


“whole turn.’’35 

[§ 2] B. As 
unser es 
more than is due me,”?8 


Verb.?® 


out.”’43 
TURNER.** 


24. Turkey: 


In common speech, “turkey” is ap- 
plied to a dead fowl sold in the market, as well as 


Phrases: 
nishing coal in their turn,”?? “giving them their 
‘In regular turns of 
Shineauuiene: oe ‘doading in turn, 82>iand 
“v0 have turn in loading” ; Rule cee Ro) “half turn,”%4 and 


Phrases: 
“should it turn out that I have received 
“to turn the said Su-An 
concession to profitable account,”?® “turn it over,’’*° 
“turn over,’4! and “turn stock” ;42 


In German, an adjective meaning 


TURKEY—TURNOUT 


“athletic.”45 


“Fur- 


around.#§ 
TURNINGS. 


aluminum.*?® 


“Seasonably 
TURNOUT.® 


also “turned 


TURNKEY.®°° 


[65 C.J.) 1121 


Turner hall. An athletic hall.** 


TURNING ROW.‘7 
lying between plowed fields on each side, and upon 
which the teams used in cultivating fields are turned 


A strip of unplowed ground 


In the metal trade, chips without 


In relation to railroads, “turnout” 


is not a technical word,®? and the law attaches no 
particular meaning to it;*3 
general use the term is used to designate a short 


but in common and 


line of track, having connection by means of switch- 


\ 
831. See Shipping § 1010 note 27 


As animal see Animals § 1 text, and | [41]. 


note 16. 
Larceny §§ 14, 17. 


“Poultry” including see 49 C.J. p 1240 
text and note 76. 


Property in see Animals § 3. 


25. Commonwealth vy. Coleman, 68 
N.E. 220, 222, 184 Mass. 198. But see 
Rex y. Halloway, 1 C.&P..128, 12.E.C, 
L. 85 (an indictment for stealing “two 
turkies’”’ was not supported by proof 
that the turkeys had been dead tur- 
keys, stolen from a larder, for “ ‘two 
turkies’ must be taken to mean live 
turkies’’). 


Turn- 


26. See Turning Row post; 
ings post; Turnout post; Turnover 
post; Turntable post. 


“Turnpike” see Turnpikes and Toll 
Roads § 2. 


27. Posposia Coal Co. v. Nye- 
Schneider-Fowler Co., 182 N.W. 586, 
588, 106 Neb. 4. 


[a] Trade meaning.—‘“Not in the 
order of the dates that the orders are 
received, but «t» in. the order 
that you. are able to dispose of the 
entire output of the mine. Posposia 
Coal Co. v. Nye-Schneider-Fowler Co., 


“182 N.W. 586, 588, 106 Neb. 4 [quot 
testimony]. See infra note 28 [a]. 
25 Posposian Coal) @Co, cv. 


Ny 
Schneider-Fowler Co., 182 N.W. B86, 


588, 106 Neb. 4. 


[a] In coal trade, the phrase has 
a definite meaning: “ ‘turn’ wouldn’t 
mean to take a list of orders that 
came in and ship the coal according 
to the way the orders came in, as the 
orders would have to be for the coal 
in proportion to the way it had to be 
mined. For instance, if some one sent 
100 orders for lump coal and no or- 
ders for screenings, it would be im- 
possible for the mine to fill a single 
order, as the railroad company would 
not allow us to load up the screen- 
ings and let them stand on the track 
in cars. . If we had orders 
for the lump and no orders for the 
screenings, the mine would have to 
close down until we disposed of the 
screenings; so, if one firm would 
order all lump and egg and no 
screenings, it would be impossible 
to fill the order.’”’ Posposia Coal Co. 
v. Nye-Schneider-Fowler Co., 182 N. 
W. 586, 588, 106 Neb. 4 [quot testi- 
mony]. See supra note 27 [a]. 


tan See Shipping § 1010 note 27 
aj. 


30. 
23. 


See Load § 2 text and note 


[65 ©. J.—71] 


32. See Load § 2 text and note 


27. 
eee: See Load § 2 text and note 
34. See Half 29 C.J. p 209 text and 
note 26. 
35. See Half 29 C.J. p 209 note 26 
[a]. 
36. To turn over property, com- 


pelling bankrupt see Bankruptcy §§ 
229-237. 


Turning wife out of doors as: 
Desertion see Divorce § 115. 
Statutory ground see Divorce § 165. 


37. See Highways §§ 415-418; Mo- 
tor Vehicles § 652 note 40 [a]. 


$8. Eller v. Church, 28 S.E. 364, 121 
N.C. 269, 270. See infra note 43 [a]. 


39. Inland Revenue Commissioners 
v. Korean Syndicate, Lim., [1921] 3 K 
NEY, SAGs PEN 


40. Murphy’s Est., 
617, 619. 


41. Macy v. Mercantile Trust Co., 
59) A. 536; 390, 68 N.J.Eq. 235. 


42. See Resist 54 C.J. p 719 note 
55 [a]. 


43. See cases infra this note. 


[a] Existence of certain facts.— 
“When those facts, if existing, were 
discovered . er Or might have 
been discovered ‘with reasonable dili- 
gence.” Eller v. Church, 28 S.E. 364, 
122 N.C. 2695 2:70. _ 


[b] Field.—In the common par- 
lance of the country [1857] an expres- 
sion applicable to an old field that 
had formerly been cleared, enclosed, 
and cultivated, but the fences of 
which, at the time in question, were 
down, and the field itself was “grown 
up in braom-sedge and pine-bushes.” 
Hall v. Cranford, 50 N.C 


44. See Turnverein or Turn Verein 
post. 


45. German Pioneer Verein v. Mey- 
er, 63 A. 835, 70 N.J.Hq. 192, 194. 


46. German Pioneer Verein v. Mey- 


9 Pa.Dist.&Co. 


er, 63 A. 835, 70 N.J.Eq. 192, 194. 
47. See also Turn ante. 
48. Langan v. Whalen, 93 N.W. 


393, 67 Neb. 299, 300. 


49. Ehrlich v. United Smelting & 
Aluminum Co., 147 N.E. 20, 252 Mass. 
12. 


[a] ; 
mous.—PEhrlich v. 
& Aluminum Co., 


“Composition chips” synony- 
United Smelting 
Haye NF 20) eo 


es with the main track;** a short sidetrack;°> a 


Mass. 12. 


50. Compensation and reimburse- 
ment for services see Prisons § 98. 


51. See also Turn ante. 
Turnout: 


Condemnation of land for see Emi- 
nent Domain § 47. 


Construction of in street or highway 
see Railroads § 266; Street Rail- 
roads §§ 103, 104. 


52. Bridgewater v. Beaver Valley 
Traction Co., 68 A. 796, 214 Pa. 343, 
347 [quot Indiana Rys. & Light Co. 
v. City of Kokomo, 108 N.E. 771, 772, 
183 Ind. 543]. 


[a] “A word of modern growth.” 
—Philadelphia v. River Front R. Co., 
19 AG 356, 13sieas 34, 139 [quot In- 


diana Rys. & Lig Co. v. City of 
yeaa 108 NEL "1, 772, 183 yaa. 
5 


53. Bridgewater v. Beaver Valley 
Traction Co., 63 A. 796, 214 Pa. 343, 
347 [quot Indiana Rys. & Light Co. v. 
City of Kokomo, 108 N.E. 771, 772, 183 
Ind. 543]. 


54 Bridgewater v. Beaver Valley 
Traction Co., 63 A. 796, 214 Pa. 343, 
347 [quot Indiana Rys. & Light Co. v. 
City of Kokomo, 108 N.E. 771, 772, 183 


~| Ind. 543]. 


[a] “By means of it a single track 
road may be used by cars moving in 
opposite directions, the turn-out af- 
fording accommodation at the side of 
the track for one car while the other 
is passing over the main track at that 
point. The car thus sidetracked re- 
sumes its place on the main track aft- 
er the other car has passed, by the 
connecting switch at the other end of 
the siding, or it can return through 
the same switch that allowed it to 
pass from the main track.” Bridge- 
water v. Beaver Valley Traction Co., 
63 A. 796, 214 Pa. 343, 347 [quot in 
part Indiana Rys. & Light Co. v. City 
Seen 108 N.E. 771, 772, 183 Ind. 

{[b] “Double track” distinguished. 

—‘“‘Any one with the least familiari- 
ty with railroads or railways can dis- 
tinguish between them.” Borough of 
Bridgewater v. Beaver Valley Trac- 
tion Co., 63 A. 796, 798, 214 Pa. 343 
[quot Indiana Rys. & Li ght Co. v. 
City of Kokomo, 108 N.E. 771, 772, 183 
Ind. 543]. “Double tracks” see Dou- 
ble 19 C.J. p 447 text and note 32. 


55. Century D. [quot Simons Brick 
Co. v. City of Los Angeles, 187 P. 
1066, 1067, 182 Cal. 230]. 


[a] “Side track” synonymous.— 
Carson v. Central R. Co., 35 Cal. 325, 
334. “Sidetrack” see Side § 4. 


1922" [65,0Ie] 
short sidetrack designed to enable one train to 
pass another;°® a short sidetrack, upon which one 
train may be shunted to permit another to pass on 
the main track;5" a short sidetrack which may be 
occupied by one train while another is passing on 
a main track;5* a siding;>® a siding, having con- 
nection with the main line track, upon which one 
train may be switched to permit another’ train to 
pass on the main line track;®® a shunt.®! One 
characteristic of a “turnout” is that it lies paral- 
lel to the main track, or nearly so.°? The word 
relates to tracks in the nature of sidetracks, adja- 
cent to, and used in connection with, another line 
of track;°* and does not refer to a track which 
branches off entirely from the existing line and ex- 


[b] “Switch”? synonymous in rail- 
road parlance. Erie R. Co. v. Steward, 
70 N.Y.S. 698, 701, 61 App.Div. 480, 


komo, 108 N.E. 771, 772, 183 Ind. 543; 
Philadelphia v. River Front R. Co., 
LOA SC HOML Soma tlednel ool 
ing 58 C.J. p 714 text and note 87. 


TURNOUT—TURNOVER 


tends laterally to a distant objective point, and which 
can only be properly described as a lateral road.** 
Certain tracks in use night and day, during the 
busy seasons of shipment, for storing, handling, 
switching, transferring, and assorting the freight 
of two yards, connecting one with the other, and 
simply a narrowing up of the two yards and a part 
thereof are not “turnouts,” as understood by rail- 
road men.®® 


Turnout road, that is a road which turns out from 
the main road, is not necessarily a “public road.”°® 


TURNOVER.** The gross receipts during the 
period specified of the business, manufactory, shop, 
or whatever it may be.®® 


“Tateral railroad” see Lateral 36 C. 
J. p 956 text and note 35; Railroads 
See Sid-|§ 2. . 


65. People v. New York Cent., etc., 


“Tas 


She also Switch § 2 text and note 


“Cut-off” distinguished see Cut-off 
17 C.J. p 690 note 32 [a]. 


“Spur track” distinguished see 58 C. 
J. p 1309 note 13 [b]. 


56. Century D. [quot Erie R. Co. 
v. Steward, 70 N.Y.S. 698, 61 App.Div. 
480, 483]. 


57. Standard D. [quot Erie R. Co. 
v. Steward, 70 N.Y.S. 698, 61 App.Div. 
480, 483]. 


58. Webster D. [quot Carson v. 
Centrale. (Cons) “Cally o25,..oo4e0 on 
diana Rys. & Light Co. y. City of Ko- 
komo, 108 N.E. 771, 772, 183 Ind. 543; 
Philadelphia v. River Front R. Co., 
ROSA 356, 133 Pa.) 134,0013'9.]. 


59. Webster D. [quot Carson v. 
Central R. Co., 35 Cal. 325, 334% \In- 
diana Rys. & Light Co. v. City of Ko- 


60. Century D. [quot Simons Brick 
Co. v. City of Los Angeles, 187 P. 
1066, 1067, 182 Cal. 230]. 


61. Webster D. [quot Carson v. 
Central R. Co., 85 Cal. 325, 334]. 


“Shunt” § 1. 


62. Indiana Rys. & Light Co. v. 
City of Kokomo, 108 N.E. 771, 772, 183 
Ind. 543. See infra text and notes 63, 
64. 


63. City of Memphis v. St. Louis 
SSB Ra Cos, LSsit hy 529 oso meno 6 
C.C.A. 75 [quot Indiana Rys. & Light 
Co. v. City of Kokomo, 108 N.E. 771, 
772, 183 Ind, 543]. 


64, Memphis v. St. Louis, ete, R. 
Co., 183 F..529, 539, 106 C.C.A. 75 [quot 
Indiana Rys. & Light Co. v. City of 


Be Con 51 -N.E. 312, 313, 315, 156 N.Y. 
570. 


66. McDade v. State, 11 So. 375, 
376, 877, 95 Ala. 28 (such a road turn- 
ing out at a point where a temporary 
obstruction was sometimes caused by 
a sand bed, ran parallel with the main 
road for a few hundred yards, and 
returned to it, was held not to consti- 
tute a public road under a statute 
making it a misdemeanor to shoot 
along or across a public road). 


“Public road” see Highways § 1; 
Public § 2 text and note 16. 

67. See also Turn ante. 

68. Smith v. Chadwick, 20 Ch.D. 


, 


[a] “Output” distinguished.— 


Kokomo, 108 N.E. 771, 772, 183 Ind.| Smith v. Chadwick, 20 Ch.D. 27, 72. 


543]. 


“Output” 46 C.J. p 1159. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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CROSS REFERENCES 


Adverse Possession § 475. Taxation §§ 231-342 (corporation generally), § 324 (turn- 
Animals § 633 (impounding animal running at large). pike company), § 466 (public utility), § 478 (exemp- 

Dedication § 31. tion of turnpike company). 

Ejectment § 9 (to recover tollhouses or gates). Toll charge in other connections: 

Eminent Domain § 45 (condemnation for road), §§ 84, Admiralty § 80. 

* 102 (condemnation of franchise of road). Bridges § 61. 

Pent Roads 49 C. J. p 798. ' Camals §§ 40-43. 

Private Roads 50 C. J. p 375. Commerce § 83. 

Public highway gonerally see Highways 29 C. J. p 353. Ferries §§ 17, 49. 

Street Railroads § 50 (use of turnpike). Logs and Logging §§ 128-133. 

Streets see Municipal Corporations §§ 2277-2331, 2642— Navigable Waters § 43. 
2668, 3597-3999. Railroads § 43. 


I. DEFINITIONS, ORIGIN, AND NATURE — 


[§ 1] A. Definitions—1. Toll Road or Turnpike |} the payment of such tolls being enforced by the 
Road. The terms “toll road” and “turnpike road” | use of gates or bars,® and the general public being 
are very general in meaning’ and ordinarily apply to | entitled to use the roads, subject only to the pay- 
any roads, inoluding plank roads and gravel roads? | ment of toll.® 
made by individuals or by a corporation,’ which [§ 2] 2. Turnpike. The word “turnpike” alone 
are maintained by tolls payable by passengers,* | does not properly mean a road but a gate,’ although 


1. State v. Hannibal, ete., Gravel 4 Reg. v. East & West, Docks, etc.,| W. 752, 759, 207 Mo. 54, 13 Ann.Cas. 


Road Co., 39 S.W. 910, 1388 Mo. 832, R. Co., 2 E.&B. 466, 75 W.C.L. 466, 22/656 [cit Virginia Cafion Toll Road 
341, 36 L.R.A. 457. Eng.L.&Eq. 113, Pie Reprint 841.] Co. v. People ex rel. Vivian, 45 P. 398, 

2. Neff v. Mooresville, etc., Gravel Tolls see infra §§ 66-76. yaa Ma 87 L.R.A. 711]. See also 
Road Co., 66 Ind. 279, 284; State v.| 5. Maysville & a S. Turnp. TERE Me 


Hannibal, ete., Gravel Road Co., 39|v. Ratliff, 3 S.W. 148, 85 Ky. ae ‘ 
S.W. 910, 138 Mo. 332, 341, 36 L.R.A.| Northam Bridge, etc., Co. v. London, Pah BS se Mas hy Cone or 
457; Jersey City & B. P. Plank Road | etc., R. Co., 6 M.&W. 428, 438, 151 Re- raft 39 NJ eae 449] (“the word t r 

Co. v. Haight, 30 N.J.Law 443, 446] print 479, 1 R.&Can.Cas. 665 [quot ier doeainotemennunon debut tienes te 
{aff 32 N.J.Law 449]. Reg. v. Belleau, 7 Can.S.C. 53, 62].| 2 , neans 


z gate, Such as are used to throw across 
38. Worcester D. [quot Neff v. See also infra § 74. " the road, to obstruct travelers’ car- 
Mooresville, etc., Gravel Road Co., 6. State ex rel. Hines v. Scott] riages and the like, until the tolls are 


66 Ind. 279, 284]. County Macadamized Road Co., 105 S. ' collected’’). 
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it is sometimes used in the former sense and the 
characteristics of a turnpike road attributed to it,’ 
and indeed it has been said that for most purposes, 
a “turnpike” is regarded as a highway, and it may 
be said to be generally so regarded when the term 
“highway” is used in a statute, unless the words and 
purposes of the act display a different legislative 
intent.° Sometimes it refers indiscriminately to 
hard-surfaced roads and does not mean a toll road.?° 


“Public turnpike” is a way which the public has 
aright to use.!4 


[§ 3] 8. Turnpike Company. A turnpike compa- 
ny is a company which owns a turnpike road and 
has the power to collect. tolls from persons passing 
over such road, and to enforce the collection by erect- 
ing turnpikes or gates, or both, to obstruct the pas- 
sage till the tolls are paid;!? and this definition is 
broad enough to include companies owning gravel and 
plank roads for passage over which tolls may be 
charged.13 


[§ 4] 4. Toll, As used in connection with high- 
ways, toll has been defined elsewhere as a duty im- 
posed on goods and passengers traveling public 


[a] Synonymous terms. — The 
words “turnpikes,” ‘“tollgates” ae, 487. 
“tollbars” are used synonymously. fs 
Northam Bridge, etc., Co. v. London, 21. See infra § 7. 
ete) Ru Oo... 40 dur, 892,99) J, exch: 22. State ex rel. 


165, 6 M.&W. 428, 439, 
479, 1 R.&Can.Cas. 665. 


151 Reprint 
See also in- 
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Griffin, etc, Plank Road Co., 9 Ga. 


County Macadamized Road Co., 
S.W. 752, 207 Mo. 54, 13 Ann.Cas. 656 


ia 


roads. 14 


[§ 5] 5. Other Terms.'> “Tollgate” is elsewhere 
defined,+® but is sometimes used in statutes as syn- 
onymous with turnpike-gate,‘7 and also sometimes 
as meaning the road on which the gate is allowed 
to be erected.1® 


[§ 6] B. Origin and Nature. Turnpike roads 
originated in England independently of statute, 
about the middle of the eighteenth eentury, when 
certain individuals, with a view to the repair of 
particular roads, subscribed among themselves for 
that purpose, and erected gates upon the roads, tak- 
ing tolls from those who passed through them. They 
met with violent opposition at first and petitions 
were presented to parliament against them, where- 
upon acts were passed for their regulation.1® Plank 
roads began in Russia, were introduced into Canada 
by Lord Lydenham in 1834, and established in New 
York in 1846.2° Since turnpikes and toll roads are 
established by public authority?4 and are publie 
easements, with every person having the right to 
travel thereon upon payment of toll,?? they are gen- 
erally regarded as public highways,?* the only dis- 


Mo. 54, 13 Ann.Cas. 656 [aff 30 S.Ct. 
110, 215.U.S. 336, 54 L.Ed. 221]; State 
v. Hannibal, ete., Gravel Road Co., 
Hee ok §10, 1388 Mo. 332, 36 L.R.A. 
457. 


Nev.—State v. Lake, 8 Nev. 276. 


Hines v. Scott 
105. 


[§§ 2-6. 


fra § 5. 


8. Derry Tp. Road, 30 Pa.Super. 
538, 540. See also infra § 6. 


“A turnpike is a public highway, 
constructed by virtue of public au- 
thority and for public *purposes.” 
Derry Tp. Road, supra. 


9. Atlantic & S. Ry. Co. v. State 
Board of Assessors, 77 A. 609, 80 N.J. 
Law 83. 


10. Adams v. Mullen, 
App.) 244 S.W. 1083. 


[a] As meaning macadam pave- 
ment.—City of Louisville v. Tyler, 64 
S.W. 415, 416, 111 Ky. 588. 


11. Opinion of Justices, 33 A. 1076, 
66 N.H. 629, 672. 

12. Haight v. Jersey City, etc., 
Plank Road Co., 32 N.J.Law 449, 451 
[aff 30 N.J.Law 443]. 

13. Neff ‘v, Mooresyille,. ete., 
Gravel Road Co., 66 Ind. 279, 284; 
State v. Hannibal, etc., Gravel Road 
Co., 39 S.W. 910, 138. Mo. 332, 341, 
86 L.R.A. 457; Haight v. Jersey City, 
etc., Plank Road Co., 32 N.J.Law 449, 
451 [aff 30 N.J.Law 443]. 


14. See Toll § 1. 

“Intermediate toll” see Intermedi- 
ate § 3. 

15. “Shunpike” 58 C.J. p 704. 

“poellbar”’ 62 C.J. p 1080. 

“Toll bridge” 62 C.J. p 1080. 

16. “Tollgate”’ 62 C.J. p 1080. 


17. Barnes v. White, 1 C.B. 192, 
214, 50 E.C.L. 192, 135 Reprint 511. 


18. Fayetteville, etc., Turnpike Co. 
v. State, 15 Lea (Tenn.) 578, 580. 


19. Northam Bridge, etc., Co. v. 
London, etc., R. Co., 4 Jur. 892, 9 L.J. 
Exch. 165, 6 M.&W. 428, 151 Reprint 
479, 1 R.&Can.Cas. 665; Reg. v. Bel- 
Jeau, 7 Can.S.C. 53. 


20. 580th Dist. 


(Tex.Civ. 


Road Com’rs v. 


[aff 30 S.Ct. 110, 215 U.S. 336, 54 L.Ed. 
221]; State ex rel. Allison v. Hanni- 
bal & R. C. Gravel Road Co., 39 S.W. 
910, 138 Mo. 332, 36 L.R.A. 457; and 
eases infra note 3. 


23. U.S.—Covington, ete, Turn- 
pike Road Co. v. Sandford, 17 S.Ct. 
198, 164 U.S. 578, 41 L.Ed. 560 [rev 
(Ky.) 20 S.W. 1081, 14 Ky.L. 689]; 
Dodge County v. Chandler, 96 U.S. 
205, 24 L.Ed. 625. 


Cal.—Blood v. McCarty, 44 P. 1025, 
112 Cal. 561; Blood v. Woods, 30 P. 
129, 95 Cal. 78; People v. Davidson, 
21 P. 638, 79 Cal. 166. 


Colo.—Virginia Canon Toll Road 
Co., v. People, 45 P. 398, 22 Colo. 429, 
OLEAN lok: 


Conn.—State v. Maine, 27 Conn. 641, 
71 Am.D. 89. 


Ill.—Craig v. People, 47 Ill. 487. 
Ind.—Neff v. Reed, 98, Ind. 341. 


Ky.—Lexington, ete., R. Co. v. Ap- 
plegate, 8 Dana 289, 338 Am.D. 497. 


La.—St. Joseph Plank Road Co. y. 
Kline, 30 So. 854, 106 La. 325. 


Md.—Patapsco Electric Co. v. Bal- 
timore, 72 A. 1039, 110 Md. 306; Ull- 
man v. Charles, 83 Md. 230; Douglass 
v. Boonsborough Turnpike Road Co., 
22 Md. 219. 


Mass.—Murray v. Berkshire Coun- 
ty Com’rs, 12 Metc. 455; Pickard v. 
Howe, 12 Mette. 198; Newburyport 
Turnpike Corp. v. Hastern R. Co., 23 
Pick. 327; Com. v. Wilkinson, 16 Pick. 
175, 26 Am.D. 654; Com. v. Worcester 
Turnpike Co., 3 Pick. 327;\ Wales v. 
Stetson, 2 Mass. 143, 3 Am.D. 39. 


Mich.—F lint, etc., R. Co. v. Gor- 
don, 2 N.W. 648, 41 Mich. 420; Grand 
Rapids, etc., R. Co. v. Grand Rapids, 
ete, BR Co., 30 Mich’) 265, 24 eAmiR: 
545, 


Mo.—State v. Scott County Mac- 
adamized Road Co., 105 S.W. 752, 207 


N.H.—State v. New Boston, 11 N. 
ne acai Peirce v. Somersworth, 10 N. 


N.J.—Gloucester Turnpike Co. v. 
American Pipe Co., 78 A. 708, 709, 77 
N.J.Eq. 471; Chambensburg v. Manko, 
39 N.J.Law 496; State v. New Bruns- 
wick, 32 N.J.Law 548; 
Snedeker, 30 N.J.Law 80; 
Carter, 27 N.J.Law 81. 


N.Y.—People v. Cummings, 59 N.E. 
703, 166 N.Y. 110; Matter of Roches- 
ter Hlectric R. Co:,°25 N-E. 88iiig2 
N.Y. 351; Walker v. Caywood, 31 N.Y. 
51; Fox v. Union Turnpike Co., 69 N. 
Y.S. 551, 59 App.Div. 363; Rogers v. 
Bradshaw, 20 Johns. 735 [rev 20 
Johns. 103]; Fishkill v. Fishkill, etc., 
Plank Road Co., 22 Barb. 634; Nerth- 
ern Turnpike Road Co. v. Smith, 15 
Barb. 81; Benedict v. Goit, 3 Barb. 
459; Fayetteville, etc., R. Co. v. Fay- 
etteville, 75 N.Y.S. 180, 37 Misc. 223. 


N.C.—State v. Johnson, 61 N.C. 140. 


Ohio.—Chagrin Falls, ete, Plank 
Road Co. v. Cane, 2 Ohio St. 419. : 


Pa.—Lenhart v. Wright, 133 A. 495, 
286 Pa. 351; Scranton vy. Laurel Run 
Turnpike Co., 73 A. 1068, 225 Pa. 82; 
People’s Tel., etc., Co. v. Berks, etc., 
Turnpike Road, 49 A. 284, 199 Pa. 411; 
Pittsburgh, etc., R. Co. v. Com., 104 
Pa. 583; Northern Cent. R. Co. v. 
Com., 90 Pa. 300; In re Derry Tp. 
Road, 30 Pa.Super. 538; Johnstown, 
etc., Turnpike Co.’s Petition, 5 Pa. 
Super. 65; In re Lancaster, Ephrata & 
Lebanon Street Railway Co., 16 Pa. 
Dist.&Co. 624; Peoples’ Tel., etc., Co. 
v. Berks, ete., Turnp. Road Co., 23 
Pa.Co. 401; Harrisburg, etec., Electric 
R. Co. v. Harrisburg, ete., Turnpike 
Co., 15 Pa.Co. 389; Geiger v. Perkio- 
men, ete., Turnpike Road, 11 Monte. 
ae ae: Stevenson’s Appeal, 2 Montg. 

Onss 


Tenn.—Turner y. Eslick, 240 S.W. 
786, 789, 146 Tenn. 236; Montgomery 
County v. Clarksville, ete., Turnpike 


State v. 
Wright v. 


For later cases, developments and changes in tne law see Annotations, same title and section number, 


fs 


§§ 6-8] 


tinction between them and ordinary roads or high- 
ways being that the turnpikes and toll roads are 
constructed and maintained at private expense, and 
travel upon them is conditioned on the payment of 
toll,** whereas the latter are generally constructed 
at public expense and are open for free public pas- 
sage.*® As a general rule, the question whether or 
not a road is a toll or an ordinary road is not to 
be determined by the material of which it is con- 
structed,?® or its importance,” or by the fact that it 
is so designated in a statute;28 but the test is wheth- 
er or not there exists the right to exact tolls.2® In 
construing a statute exempting certain citizens from 
working on roads, a distinction was made between 
ordinary publie roads and a turnpike road.?° Al- 
though a turnpike road is recognized as a species 
of highway and becomes a free public highway upon 
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acceptance by the town of a deed of ‘she road,*! it 
is not. deemed a “highway,” within the meaning of 
a statute providing that the proprietors of an arti- 
ficial watercourse, which “has been or shall be made 
under, through, or by the side of any highway pre- 
viously existing,” shall maintain all necessary bridges 
over, and fences along, such watercourse.*? 


Character as street. The use, as a street, by the 
citizens of a municipality within which it lies, of a 
turnpike or plank road, gives it the character of 
a street, to the extent that its existence as such ean- 
not be questioned by any person other than the com- 
pany which owns the turnpike or plank road.*3 


’ However, toll and turnpike roads have been held 


not to be within the meaning of statutes relating to 
the opening, improvement, and vacation of streets.?4 


II. ESTABLISHMENT, CONSTRUCTION, AND MAINTENANCE 


[§ 7] A. Right To Establish and Maintain—1. In 
General. The right to construct and maintain a toll 
road and to collect tolls is not a common right, but 
exists only by virtue of a grant from the legislature, 
and is subject to all such limitations as the legislature 
may see fit to impose.*® It has been held further 
that, turnpike roads having originated in a meri- 
torious public spirit, the public faith is pledged to 
a liberal support of their rights.°° In addition to 
the establishment of new roads** the conversion of 
a free public highway into a toll road may be au- 


Co., 109 S.W. 1152, 120 Tenn. 76. 


“Tt has repeatedly been held that 
a turnpike operated by a private com- 
pany is none the less a public high- 


648, 71 Am.D. 89. 


Conn.—State v. Maine, 27 Conn. 641, 


Ill.—Craig v. People, 47 Ill. 487. 
Ind.—Shelby County v. Castetter, 


thorized,** and vice versa a toll road may be con- 
verted into a public highway, free of tolls.*® 


[§ 8] 2. By Public Authorities. It is within the 
legislative power to provide that all highways or 
any specified highway shall be toll roads;*° and cer- 
tain designated officials may be empowered to build 
and operate toll roads.4! Statutes requiring certain 
proceedings by or before designated officials must 
ordinarily be comphed with before a right to build 
the road exists.*? 


J.Law 449; Reg. vw. East & West India 
Docks, etc., Co., 2 E.&B. 466, 75 E.C.L. 
466, 118 Reprint 841, 22 Eng.L.&Kq. 
113; Northam Bridge Co. v. London, 
etc., R. Co., 6 M.&W. 428, °151 Re- 


way forming a part of the system of 
highways of the commonwealth.” In 
re Lancaster, Ephrata & Lebanon St. 
Ry. Co., 16 Pa.Dist.&Co. 624, 626. 


[a] Matter of common knowledge. 
—That a turnpike created to afford 
safe and convenient ways for public 
travel is a highway may be almost 
said to be a matter of common knowl- 
edge; and that they are highways in 
contemplation of law is well settled. 
Patapsco Electric Co. v. City of Bal- 
timore, 72 A. 1039, 110 Md. 306. 


[b] Conversion of public highway 
into a toll road does not: change its 
character as a public highway, but 
only the method of maintaining it; 
the franchise holder securing, not a 
fee-simple title, but merely an ease- 
ment subject to the easement of the 
public and the jurisdiction of public 
' authorities. People ex rel. New York 
Cent. R. Co. v. State Tax Commission, 
199 N.Y.S. 820, 205 App.Div. 462. 


[c] Acceptance of franchise as 
dedication.—The acceptance by the 
corporation of the franchise to con- 
struct the road and the operation 
thereof constitute a dedication of 
such road as a public highway. Vir- 
ginia Canon Toll Road Co. v. People, 
45 P. 398, 22 Colo. 429, 37 L.R.A. 711; 
State ex rel. Hines v. Scott County 
Macadamized Road Co., 105 S.W. 752, 
759, 207 Mo. 54, 18 Ann.Cas. 656. 


Rights of public after forfeiture or 
termination of franchise see infra 
§ 25! 

Right to exclude motor vehicles see 
infra § 69. 

24. Colo.—Virginia Canon Toll 


Road Co. v. People, 45 P. 398, 22 Colo. 
429 .13's LickwAs) 711. 


BaNee: 986, 34 N.E. 687, 7 Ind.App. 
o . 

Mass.—Com. v. Wilkinson, 16 Pick. 
175, 26 Am.D. 654. 


Mo.—State ex rel. Hines v. Scott 
County Macadamized Road Co., 105 8S. 
W. 752, 759, 207 Mo. 54, 13 Ann.Cas. 
656; State v. Hannibal, ete., Gravel 
Road Co., 39 S.W. 910, 138 Mo. 332, 
386 L.R.A. 457. 


N.H.—State v. New Boston, 11 N.H. 
407. 


Pa.—Northern Cent. R. Co. v. Com., 
90 Pa. 300; In re Lancaster, Ephrata 
& Lebanon St. Ry. Co., 16 Pa.Dist.& 
Co. 624. 


Conversiorn of road into free public 
highway see infra § 52. 


25. See Highways 29 C.J. p 353. 


26. St. Joseph Plank Road Co. v. 
Kline, 30 So. 854, 106 La. 325; Jersey 
City & B. P. Plank Road Co. v. Haight, 
380 N.J.Law 448 [aff 32 N.J.Law 449]. 


[a] But on other hand it has been 
held that it is well understood that a 
turnpike road means a macadam pave- 
ment. Louisville v. Tyler, 64 S.W. 
415, 65 S.W. 125, 111 Ky. 588, 23 Ky.L. 
827, 1609. 


“f[urnpike road” defined see supra 
Pip 


27. Reg. v. Hast & West India 
Docks, etc., Co., 2 E.&B. 466, 75 E.C.L. 
466, 22 Eng.L.&Hq. 113, 118 Reprint 
841. 

28. Northam Bridge, etc., Co. v. 
London, etce., R. Co., 6 M.&W.. 428, 
151 Reprint 479, 1 R.&Can.Cas. 665. 


29. State v. Hannibal, etc., Gravel 
Read COs oo maWe GOV 138 jayloOn ooe, 
36 L.R.A. 457; Haight v. State, 32 N. 


. 


print 479, 1 R.&Can.Cas. 665. 


30. Buncombe Turnpike 
John Baxter, 32° N:iCi 222: 


Sl. Gardiner v. Johnston Town 
Council, 12 A. 888, 16 R.I. 94. 


Coste 


32. North Providence vy. Dyerville 
Mif2..Co., 113 Rule 45. 

33. Simmons vy. Passaic, 42 N.J. 
aoe 524; State v. Fuller, 34 N.J.Law 
227. 

34 Quinn v. Paterson, 27 N.J.Law 
ao Wilson y, Allegheny City, 79 Pa. 
272. 

35. Virginia Canon Toll Road Co. 


v. People, 45 P. 398, 22 Colo. 429; 37 


L.R.A. 711. See also infra § 9. 

36. Greensburg & P. Turnpike 
Road Co. v. Breidenthal, 7 Leg.Int. 
CPanel 0. 

37. See cases infra this section; 
and §§ 8, 9. 

38. See infra § 34. 

39. See infra §§ 25, 51. 

40. In re Opinions of the Justices, 
120 A. 629; 81 N.H. 552. 

41. St. Joseph Plank Road Co. v. 
Kline, 30 So. 854, 106 La. 325; Hun- 


sicker v. Briscoe, 12 La.Ann. 170; In 
re Fort Hunter .Road, 35 Pa.Co. 257; 
Ancaster Tp. v. Durrand, 32 U.C.C.P. 
(Ont.) 563. See Payne y. Caughell, 
24 Ont.App. 556 [rev 28 Ont. 157]. 


42. Ludlow v. Cleveland, 45 S.W. 
660, 20 Ky.L. 174; Fales v. Whiting, 
7 Pick. (Mass.) 225; State v. Schenkel, 
108 S.W. 635, 129 Mo.App. 224; State 
v. McClymon, 7 Ohio Dec. (Reprint) 
109, 1 Cine.L.Bul. 116. § 


[a] Thus, where a turnpike road 
has not been lawfully laid out, the ac- 
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[§ 9] 38. By Companies or Private Individuals. 
The right to exact tolls for the use of a road not being 
a common right but a sovereign prerogative,*® an 
individual or corporation may possess such a right 
only under and by virtue of a grant or franchise 
Such a right or fran- 
chise is not necessarily a corporate one, and there 
is no fundamental objection to its enjoyment by nat- 
The legislature may confer the right 
limitations and restrictions as it sees 
fit to impose,*® and while county boards may law- 
fully grant such a franchise only when and to the 
extent duly authorized by statute,** and after ju- 


emanating from the state.*4 


ural persons.*® 
with such 


dicially determining the existence 


tional facts prescribed by statute,*® a grant made 
by them is entitled to the same presumption in favor 
of its validity as any other grant made by any de- 


partment of the government.*® 


ceptance by the court of common 
pleas of the report of a committee 
appointed by the legislature to lay 
out the road, stating that the road is 
well made and fixing the place for 
the toll-gate, is of no efficacy to estab- 
lish the road. Fales v. Whiting, 7 
Pick. (Mass.) 225. 

[ob] Substantial compliance is suf- 
ficient. State v. Schenkel, 108 S.W. 
635, 129 Mo.App. 224. 


43. See supra § 7. 


44. Ala.—Powell v., Sammons, 
Ala. 552. 


Cal.—Blood v. Woods, 30 P. 129, 95 
Cal. 78; Volcano Canon Road Co. v. 
Placer County, 26 P. 513, 88 Cal. 634; 
Truckee, ete., Turnpike 'Road Co. v. 
Campbell, 44 Cal. 89. 

Colo.—Virginia Canon Toll Road 
Go. v. Peo;, 45 P. 398, 22 Colo. 429, 37 
TRAST ali 


Ga.—Pike County Justices v. Grif- 
fin, etc., Plank Road Co., 9 Ga. 475. 


Me.—Wadsworth v. Smith, 11 Me. 
278, 26 Am.D. 525. 


Mo.—State v. Louisiana, etc., Grav- 
el Road Co., 92 S.W. 153, 116 Mo.App. 
NT Be ae 

N.J.—String v. Camden, etc., Turn- 
pike Co., 40 A. 774, 57 N.J.Hq. 227. 


N.Y.—In re People, 128 N.Y.S. 29, 
70 Misc. 72. 


Tenn.—Turner v. Eslick, 240 S.W. 
786, 146 Tenn. 236. 


Vt.—Peru Turnpike Co. v. Town of 
Peru, 100 A. 679, 91 Vt. 2956, L.R.A. 
1917H 559. 

Va.—Ferguson v. Board of Com’rs 
of Roanoke County, 113 S.E. 860, 133 
Va, 561. 


Ont.—Rainy Lake River Corp. v. 
Rainy River Lumber Co., 27 Ont.L. 
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131, 6 Dom.L.R. 401, 22 Ont. W.R. 
952. 
{a] Express grant necessary.— 


The grant of a power to construct a 
turnpike road carries with it no im- 
plication of authority to collect tolls; 
this franchise can only be exercised 
by virtue of an express grant. String 
v. Camden, ete., Turnpike Co., 40 A. 
174, 57 N.J.Eq. 227. 


[b] Estoppel of state to question 
authority—Where a turnpike com- 
pany is allowed, without objection, to 
expend a large amount of money in 
extending its road, under authority- of 
a decree of court, the commonwealth 


TURNPIKES AND TOLL ROADS 


the parties.°4 


sions. 
determining the 


of the jurisdic- , 


[§ 10] B. Constitutional and Statutory 
Applying the rules generally applicable in 


[§§ 9-10 


Road on private property. Although it seems 
that a man cannot without legislative authority open 
a way across his own land and exact tolls for the use 
of a common passage thereon,°® he may open a way 
for his own accommodation and refuse to permit oth- 
ers to use it without just compensation, and he may 
receive and retain such compensation not as toll 
but as the consideration of an agreement between 


Provi- 


constitutionality of statutes®? the 


courts have passed on the validity of many statutes 
relating to turnpikes and toll roads®* sustaining the 
objections as to constitutionality made on particular 
grounds in some eases,°* and denying objections 
made in other cases,°° ineluding statutes involving 


such subjects as granting of franchises,°® licenses*? 


is estopped to question the regularity 

of the proceedings under which sucn 

authority was granted. Com. v. Bala, 

mr, Murnpikey ©o:,) 3:25) Ace 11.05 153 
a. 47. 


45. Joy v. Jackson, 
Road Co., 11 Mich. 155; Allen v. 
Smith, (Tenn.Ch.App.) 47 S.W. 206. 
See Payne v. Caughell, 24 Ont.App. 
556 [rev 28 Ont. 157]. 


46. Virginia Canon Toll Road Co. 
Vv.) feople 45) Po 398, 22 Colo.2429" 37 


ete., Plank 


L.R.A. 711; O’Brien v. Allen, 30 Can. 
S.C. 340. 
[a] Statutes construed.—(1) A 


statute providing for the construct- 
ing and maintaining of toll roads ap- 
plies only to new roads, and gives 
no right to the owner of an old road, 
whose franchise is about expiring, to 
locate it as a new road. State v. 
Lake, 8 Nev. 276. (2) <A state stat- 
ute which by its terms authorized 
the collection of intermediate tolls 
for traveling on that portion of the 
national road lying in the state of 
Ohio, did not violate the conditions 
of the compact under the state and 
federal statutes, by which that part 
of the road was ceded to the state by 
the general government. Holling- 
worth v. State, 29 Ohio St. 552. 


47. Blood v. Woods, 30 P. 129, 95 
Cal. 78; People v. Horsley, 4 P. 384, 
65 Cal. 381; El Dorado County v. 


Davison, 30 Cal. 520. 


fa] Thus a statute granting a 
franchise to a county to collect tolls 
upon a public road does not authorize 
the county to grant the franchise to 
other persons. People yv. Horsley, 4 P. 
384, 65 Cal. 381. 


48. Bedell v. Scott, 59 P. 210, 126 
Cal. 675. 
49. Truckee, etc., Turnpike Road 


Co. v. Campbell, 44 Cal. 89. 
50. See supra this section. 


51. Wadsworth v. Smith, 
278, 26 Am.D. 525. 


Private road generally see Private 
Roads 50 C.J. p 375. 


11 Me. 


52. See Constitutional Law 12 C.J. 
p 653. 
53. See cases infra this section. 


54. People v. Jackson & M. Plank 
Road Co., 9 Mich. 285; and cases infra 
this section. 

[a] Thus the statute of 1855, con- 
cerning plank road companies, so far 
as it applies to roads already con- 


structed by companies not having as- 
sented to it, is void, as conflicting 
with the federal constitution; neither 
can it be enforced as a police regula- 
tion. People v. Jackson & M. Plank 
Road Co., 9 Mich. 285. 


55. Salem Turnpike 
Bridge Corp. 


& Chelsea 
v. Essex County, 100 


Mass. 282; and cases infra this sec- 
tion. 
[a] Thus a statute providing for 


the taking and laying out the road 
and bridges of a turnpike corporation 
upon the acceptance of the report of 
commissioners to be appointed by the 
court, and judgment thereon, appor- 
tioning the expenses and _ benefits 
among certain towns and cities of 
three counties, is not unconstitutign- 
al, in requiring one county or town to 
benefit another by contribution. 
Salem Turnpike & Chelsea Bridge 
Corp. v. Essex County, 100 Mass. 282. 


56. Blood v. McCarty, 44 P. 1025, 
112 Cal. 561 infra note 57. 


[a] Objection sustained.—A stat- 
ute conferring power on the board 
of supervisors of a particular county 
to grant franchises was held uncon- 
stitutional on the ground that it was 
not applicable to turnpike corpora- 
tions generally. Waterloo Turnpike 
Road Co. v. Cole, 51 Cal. 381. 


{b] Objection not sustained.—An 
ordinance of a police jury authorizing 
a plank road company to operate a 
toll road, which was at the time a 


public highway, but for many years ~ 


had been a toll road, is not violative 
of constitution, as granting the prop- 
erty of the parish to a private cor- 
poration. 
v. Kline, 30 So. 854, 106 La. 325. 


57. Blood v. McCarty, 44 P. 1025, 
112 Cal. 561. 


[a] Objection not sustained.—A 
statute authorizing the county board 
of commissioners to grant licenses 
and franchises to take tolls on public 
roads whenever, in their judgment, 
the expenses of maintaining roads as 
public highways are too great to jus- 
tify the county in maintaining them, 
the licensee being required to keep 
the road in reasonable repair, does not 
violate the constitutional provision, 
forbidding the legislature to grant 
any private corporation or person 
power to control county improve- 
ments and property. Blood y. Mc- 
Carty, 44 P. 1025, 112 Cal. 561. 


License see infra § 64. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


St. Joseph Plank Road Co. 
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and charters,°* creation of taxing districts,®® lo- 
cation of tollgates,°° and the purchase of toll 
Other decisions deal with the question 
as to what effect particular statutes had on earlier 
enactments®? and how they affected roads already 
built®* and companies organized under earlier stat- 
A statute which would have been invalid 
if standing alone, but which accomplished what the 
county commissioners were empowered ‘to do by oth- 
er valid acts, may be held good for that purpose.®® 


highways.°! 


utes.°4 


TURNPIKES AND TOLL ROADS 


{§ 11] C. Turnpike and Toll Road Companies—1. 


58. Burns v. Pleasant Hill & J. 
Turnpike Road Co., 3 Ky.L. 619. 


[a] Objection sustained.—An act 
to charter a turnpike “is unconstitu- 
tional, because it exempts the cor- 
poration and the property of that cor- 
poration that were before liable to 
ereditors from all responsibility for 
any debt or debts contracted by the 
original company.’ Burns ve 
Pleasant Hill & J. Turnpike Road Co., 
3 Ky.L. 619. 


Charter see infra § 12. 


59.3. Bird, v.. Board of, Comm'rs, of 
Kenton County, 24 S.W. 118, 95 Ky. 
195, 15 Ky.L. 578. 


[a] Rule stated.—The constitu- 
tional validity of acts creating taxing 
districts for the construction and 
maintenance of turnpike roads is now 
well settled in this state by repeated 
adjudications of this court. Bird v. 
Board of Com’rs of Kenton County, 
ae SEW cml genoa: Ky el Ob. Lor <y..17, 


Taxation see infra § 64. 


60. Watts v. Lenoir & Blowing 
Rock Turnpike Co., 106 S.E. 497, 181 
N°C. 129: 


[a] Objection sustained.—Statute 
providing that the Lenoir & Blowing 
Rock Turnpike Company shall not 
maintain a tollgate nearer than eight 
miles from Lenoir, was invalid in 
view of other statutes. Watts v. 
Lenoir & Blowing Rock Turnpike Co., 
106 S.E. 497, 181 N.C. 129. ] 


Location of tollgates see infra §8§ 
35-40. 


61. State v. Green, 116 So. 66, 95 
120 epee bs be 
[a] Objection sustained.—Statute 


providing for purchase of toll high- 
way and making appropriations to 
pay therefor held invalid as illegally 
attempting to authorize certain per- 
sons to purchase property for state. 
State v. Green, 116 So. 66, 95 Fla. 117. 


Title to land see infra § 41. 


62. New Market & Sperryville 
Turnpike Co. v. Keyser, 89 S.E. 251, 


119 Va. 165. See also cases infra this 
note. 
{a] MNilustrations.—(1) Statute re- 


specting the organization of a corpo- 
ration by one buying at a foreclosure 
sale under a mortgage covering a 
turnpike road did not repeal a statute 
providing that it shall be lawful for 
any number of persons, not less than 
three, to form themselves into a com- 
pany under the act authorizing the 
construction of plank, macadamized, 
and gravel roads for the purpose as 
well of purchasing and using a part 
of a section of a road already built or 
in process of building as of construct- 
ing a new road. Moore v. State, 71 
Ind. 478. (2) Constitution prohibit- 
ing special legislation authorizing the 
levy and collection of taxes and the 
opening and maintenance of high- 
ways, together with the subsequent 
legislation on the subject of turn- 


pikes, did not affect an earlier local 
act, providing for free turnpike roads 
in Mason county. Pearce v. Mason 
County, 35 S.W. 1122, 99 Ky. 357. (3) 
As to corporations already formed 
under statute, a repealing act did 
not abolish a section which declared 
that all papers filed in the county 
clerk’s office, relating to the road, 
should be legal evidence of the facts 
therein stated in all eourts of the 
state. Elston & W. Gravel Road Co. 
v. People, 96 Ill. 584. (4) A statute 
providing for condemnation of turn- 
pike on petition of taxpayers of coun- 
ty, was not repealed by a subsequent 
statute, establishing state highway 
department, and making certain roads 
subject to its jurisdiction. President, 
etc., of Danboro & Plumsteadville 
Turnpike Road Co. v. Bucks County, 
102 A. 171,258 Pa. 391. (5) A statute 
requiring maintenance of abandoned 
turnpike by townships in certain 
counties, held not impliedly repealed 
by subsequent legislation, which pro- 
vided for maintenance of abandoned 
or condemned turnpikes by counties. 
Commonwealth v. Ruggles, 124 A. 689, 
280 Pa. 568. 


63. See cases infra this note. 


[a] Thus (1) a section of a stat- 
ute relating to plank road companies 
which did not expressly refer to roads 
already existing under previous acts, 
should not be held to apply to such 
roads. People v. Jackson & M. Plank 
Road Co., 9 Mich. 285. (2) A plank 
road compariy, organized-under the 
general plank road law of 1851, may 
avail itself of an amendment, as to 
such part of their road as they con- 
struct after this amendment took ef- 
fect. People v. Grand Blanc & H. 
Plank Road Co., 10 Mich. 400. 


64. See infra this note. 


[a] Ix Michigan the law of 1851, 
is inapplicable to a plank road com- 
pany organized under the law of 1848. 
The legislature has always kept the 
laws of 1848 and 1851 separate in 
amendments of the same, and the 
compilers have one the same. Fox 
v. Francher, 33 N.W. 416, 66 Mich. 536. 


65. State v. Extension of Lower 
River Road Co., 21 Ohio Cir.Ct. 662, 
12 Ohio Cir.Dec. 319. 


{a] Thus a turnpike road was, by 
valid acts of the legislature, placed 
in the hands of county commissioners, 
who were authorized to employ agents 
to make repairs on the road, and to 
keep the gates and collect tolls. The 
county issued bonds for the construc- 
tion and maintenance of the turnpike, 
which were to be paid out of the tolls; 
and the commissioners proceeded un- 
der an invalid act of the legislature 
to surrender the road to the bond- 
holders, who took possession as 
agents of the commissioners. It was 
held that, though the invalid act, if 
standing alone, was unconstitutional, 
as it accomplished what the county 
commissioners were empowered to do 
by the valid acts, namely the appoint- 
ment of agents for the turnpike road, 
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Incorporation and Organization®°—a. In General. 
Toll, plank, and turnpike road companies are gen- 
erally incorporated and organized under special acts 
or general statutes relating to such companies and 
providing for their organization,®’ and a valid cor- 
poration comes into existence upon a substantial 
compliance with all of the statutory requirements,®* 
such as those relating td the number of petitioners,°° 
the making and requisites of articles of associa- 
tion,?® subseriptions,’? and filing of the articles in 


it was good for that purpose. State 
v. Extension of Lower River Road 
Co., 21 Ohio Cir.Ct. 662, 12 Ohio Cir. 
Dee, 319. 


66. Of corporations generally see 
Corporations §§ 53-159. 


67. See statutory provisions. See 
also Eastern Plank Road Co. v. 
Vaughan, 14 N.Y. 546 (construing and 
applying L. [1847] ¢ 210, and holding 
that §§ 34 and 35 of the statute re- 
lated solely to the right of the com- 
pany to erect tollgates and levy tolls 
upon the traveling public, but did not 
operate to prevent plank road com- 
panies from organizing to build roads 
of any length whatever). 


68. State v. Beck, 81 Ind. 500; 
Eastern Plank Road Co. v. Vaughan, 
14 N.Y. 546. See also cases infra this 
section; and generally Corporations 
§§ 111-116. 


69. See cases infra this note. 


{a] Number required.—(1) A suf- 
ficient number of petitioners is re- 
quired under an act providing that 
county commissioners may authorize 
the formation of a corporation upon a 
petition of persons representing three 
fifths of all the lands within three 
fourths of a mile of the proposed 
road. A finding of fact by the com- 
missioners that the number is suffi- 
cient is conclusive on collateral at- 
tack. State v. Needham, 32 Ind. 325. 
(2) But it is an error of law for the 
commissioners to entertain and retain 
jurisdiction where part of the 
requisite number of petitioners with- 
draw their names before final action 
a ie board. Hord v. Elliott, 33 Ind. 


70. See cases infra § 12. 


71. Ind.—Fox vy. Allensville, 
Turnpike Co., 46 Ind. 31; State v. Dil- 
lon, 36 Ind. 388; Vansickle v. Erdel- 
meéyer,..36 Ind. 262 Covington, ete., 
Plank-Road Co. v. Moore, 3 Ind. 510. 


Key. Fitch Vin Poplar. Mia teacetce 
arn ee Goi) 13 “Swe, 791, Tey 


N.Y.—Butternuts, ete., 
Co. ve. North, =) Wail buss 


Pa.—Manheim, ete., Turnpike, ete., 
Covw.eArndt,, 8i “Bas 3h. 


Ont.—Hamilton, ete., Road Co. v. 
Townsend, 13 Ont.App. 534. 


{a] Conditional subscriptions.— 
Construing a New York statute it was 
held that conditional subscriptions 
were not authorized. Butternuts, 
8 ibe ake Co. v. North, 1 Hill (N. 


[b] Amount of subscriptions.— 
Construing an Indiana statute it Was 
held that it was not essential to or- 
ganization, under the Indiana statute, 
that the whole amount of the capital 
stock as fixed by the articles of asso- 
ciation shall be subscribed. Fox v. 
uueney ihe: etc., Turnpike Co., 46 Ind. 


[c] Collection of subscriptions.— 
Construing an Indiana statute it was 


etc., 
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each county into or through which the road extends.*? 
The provisions of a statute, authorizing the construc- 
tion of plank, macadamized, and gravel roads are 
not repealed or impaired by a later statute which au- 
thorizes the purchasers of turnpike roads under 
mortgage sale to organize as incorporated compa- 
nies.** Companies, organized under an act showing 
that the powers, rights, and liabilities of companies 
so organized are those of corporations, will be re- 
garded as such, even though the act itself denomi- 
nates them joint stock companies.’ 


[§ 12] b. Charter and Articles of Association’® 
—(1) In General. <A charter or articles of asso- 
ciation of a turnpike or toll road company, to be 
valid and operative, must comply with the statutory 
requirements ;** and in construing the requirements 
of particular statutes it has been held that the per- 
sons receiving a permit from the county commis- 
sioners to use a highway for a turnpike must unite 
in articles of association,‘’ and that the articles 
should set. forth the name of the corporation,’® the 
route and termini of the road,‘® and the amount and 
number of shares of capital stock.°° However, the 
description of the route need not be very specific,*! 
and a map of the road may be incorporated in the 
articles.’ Thus, an omission of the name of the 
state and county may not be fatal,°* and a failure 
to state the range of the section at the point of be- 


held that, although a valid corpora- 
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ginning of the road may not render the description 
bad.8* A charter was not void because it could not 
be determined from a mere inspection where the 
road was to be built or established.*® The insertion 
of unauthorized provisions does not render the in- 
corporation invalid,*® but may render the company 
liable to forfeiture of franchise for acts. done in 
pursuance of such provisions.** While, in order to 
comply with the requirements of some statutes, the 
residence of each and every subscriber of stock must 
be set forth in the articles,*® it has been held that 
where the residence of a number, “whose subserip- 
tions amount to the required statutory sum, is stat- 
ed, it is not a valid objection that the residence 
of a few of the subscribers is not stated.8® The pro- 
visions of a charter should not be indefinite or un- 
certain.?° 


[§ 13] (2) Amendment.?! Amendments of char- 
ters of turnpike companies are governed by the rules 
applicable to other corporations,?? except where spe- 
cial provision is made by statute.°* It was held that 
a statute, prescribing proceedings against a turnpike 
company for failure to maintain its road, superseded 
a similar procedure provided for in the charter of 
the company.°# 


[§ 14] (8) Duration and Revocation.°*> The dura- 
tion of a turnpike company in the first instance is 
ordinarily under the control of the legislature ;°* 


tion and binding subscription of stock 
may exist under the Indiana general 
plank road law of 1849, without di- 
rectors, the subscriptions cannot be 
collected until there are directors, ex- 
cept the amount to be paid at the time 
of subscribing to defray preliminary 
expenses, provided by the articles or 
by-laws of the association. Coving- 
ton, ete., Plank-Road Co. v. Moore, 3 
Ind. 510. 


{d] Payment in installments.— 
Construing an Indiana statute it was 
held that articles of association were 
not invalid because the amounts sub- 
scribed might be paid in installments 
at one, two, or three years from a cer- 
tain year, either in money or in labor, 
and at such times in each year as the 
directors might determine. Vansickle 
vy. Erdelmeyer, 36 Ind. 262. 


[e] Bffect of change of termini.— 
Where a company induces subscrip- 
tions to its stock by agreeing to con- 
struct its road between certain ter- 
mini, and thereafter procures an act 
changing the termini, the subscrip- 
tions are no longer binding. Man- 
heim, etc., Turnpike, etc., Co. v. Arndt, 
31 Pa. slT. 

Subscriptions to stock of corpora- 
tions generally see Corporations §§ 
154, 156, 752 et seq. 

72. Covington, etc., Plank-Road Co. 
v. Moore, 3 Ind. 510. See also Corpo- 
rations § 152. 


73. Moore v. State, 71 Ind. 478. 
74, Blanchard v. Kaull, 44 Cal. 440. 


75. Of corporations generally see 
Corporations §§ 106-153. 
76. See cases infra this section. 
77. Knight v. Flatrock, ete., Turn- 
pike Co., 45 Ind. 134. 
[a] Unless they unite in such ar- 
ticles in order to become a corpora- 


tion, the collection of the tax provid- 
ed to be levied for the construction 


of the turnpike may be enjoined. 86. Eastern Plank Road Co v. 

Knight v. Flatrock, ete., Turnpike Co.,}] Vaughan, 14 N.Y. 546. 

45 Ind. 134. 87. Eastern Plank Road Co. v. 
78. \Vaughan, supra. 


Covington, ete., Plank-Road Co. 
v. Moore, 3 Ind. 510. 


[a] Statement of name is an es- 
sential requirement. Piper v. Rhodes, 
30 Ind. 309. 


[b] Illustration of noncompliance. 
—The words “Fairview Turnpike” 
placed at the head of articles of asso- 
ciation of a proposed gravel road com- 
pany were not a compliance with the 
statute, requiring the name of the 
corporation to be set forth. Piper v. 
Rhodes, 30 Ind. 309. 


79. Covington, etce., 
Co. v. Moore, 3 Ind. 510 


80. Covington, ete., Plank-Road Co. 
v. Moore, supra. 


81. Barnhill v. Mill Spring, 
Gravel Road Co., 51 Ind. 354. 


82. Miller v. Wild Cat 
Road Co., 57 Ind. 241. 


83. Turpin v. Eagle Creek, 
Gravel Road Co., 48 Ind. 45. 


[a] 
where the articles stated the begin- 
ning point in a section, township, and 
range, as the court could take judicial 
notice that these were within a coun- 
ty in the state. Turpin v. Eagle 
Creek, etc., Gravel Road Co., 48 Ind. 
45. 


84. Estell v. Knightstown, 
Turnpike Co., 41 Ind. 174. 


[a] Such description was not bad 
where the articles described the pro- 
posed road as beginning at a point 
where two named roads touched each 
other at a certain corner of a certain 
section, and the route was described 
so that its line could be traced to a 
certain point in a certain section and 
range, where it terminated. WHstell v. 
Knightstown, etc., Turnpike Co., 41 
Ind. 174. 


85. Reed v. Cornwall, 27 Conn. 48. 


Plank-Road 
etc., 


Gravel 


ete., 


etc., 


Such omission was not fatal,, 


Forfeiture of franchise generally 
see infra §§ 22-25. 


88. Busenback vy. Attica, ete., Gra- 
vel Road Co., 43 Ind. 265. 


89. Fox v. Allensville, ete., Turn- 
pike Co., 46 Ind. 31. 


90. Nashville M. & S. Turnpike Co. 
v. Davidson County, 61 S.W. 68, 106 
Tenn. 258. : 


[a] Illustration of uncertainty.— 
The charter of complainant turnpike 
company provided that it should not 
be lawful to open or establish any 
other road so near as to injure or 
prejudice its interests. It was held 
that such provision is not indefinite 
or uneertain, since the question 
whether the new road is so near the 
turnpike as to injure or prejudice it 
is merely one of proof, and pecuniary 
injury can be definitely shown. Nash- 
ville M. & S. Turnpike Co. v. David- 


son County, 61 S.W. 68, 106 Tenn. 258. . 


91. To extend corporate existence 
see infra § 14. 


$2. See Corporations §§ 184-205. 
93. See statutory provisions. 
[a] In Pennsylvania, courts of 


common pleas have the right, under 
statute, to amend charters of turn- 
pike companies so as to extend their 
routes beyond the original termini, 
and_to take possession of free public 
roads for the purpose of such exten- 
sion. Commonwealth v. Philadelphia, 
pine Co., '2) Pa. Dist. 10, 12 pat 
Oo. 4 


94. Shiloh Turnpike Co. v. Bates, 
76 A. 448, 80 N.J.Law 171. 


£5. Title to road after expiration 
of franchise see infra § 25. 


96. See statutory provisions; and 
cases infra this section. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


sl 


ag 


§§ 14-16] , 


and, as in the case of other corporations, °7 the leg- 
islature may repeal a company’s charter,?® discon- 
tinue the road as a turnpike,®® and establish it as 
a publie highway,' the road then becoming a legal 
public highway without any new assessment of dam- 
ages to the owners of the soil.2 Where a special 
act under which a turnpike company is organized 
does not limit the term of corporate life, the. limita- 
tions imposed by general incorporation laws apply, 
and not those of a general act for the incorporation 
of turnpike companies.’ A legislative intent to create 
a perpetual corporation will not be implied from pro- 
visions conferring upon the company continued suc- 
cession or a fee simple title to lands which it may 
condemn,* and a company constructing a stone and 


gravel road was within the exception of a consti-. 


tutional provision limiting the life of corporations 
except those created for specified purposes, including 
the construction of plank roads.® Under some stat- 
utes, a plank road company may amend its articles 
of association to extend its corporate existence.® 


After expiration of charter’ a turnpike company 
cannot enter into any kind of contract;® nor. can 
it revoke the dedication of the road to public use;® 
and it has no right to take any tolls after such 
expiration,!° 


[§ 15] 2. Capital, Stock, and Stockholders!!—a. 
In General. In the absence of a contrary statutory 
classification, shares in a turnpike company have 
been held to be real estate;12 and, while statutes 
mayt® and have!* made such shares personal prop- 
erty, legal title thereto cannot be transferred with- 
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out written assignment, or transfer upon the books 
of the company.'® Assessments of benefits to ad- 
joining lands from the construction of a road are 
to be regarded as solvent stock of the company, 
together with the stock subscribed,!® and the sol- 
vency or insolvency of the subseribers to capital 
stock is immaterial as affecting the legality of the 
corporation.’* <A statute requiring the board of 
directors to file bond before receiving certain money 
had no reference to the collection of stock subserip- 
tions;'* and it was the province of the directors, 
not the stockholders, to require payment from such 
subseribers.'® Subscribers may have the right to 
vote without payment of the amounts subsecribed?° 
and before issuance of the certificates of stock ;?? 
but it has been held that a subscriber is not entitled 
to vote the stock pending his appeal from an assess- 
ment on stock subscribed to by him.?? 


[§ 16] b. Liability of Stockholders. General 
rules, elsewheré stated,?* govern the rights and lia- 
bilities of stockholders in toll, plank, gravel, and 
turnpike road companies.?4 The word “subscriber,” 
as used in a statute defining the hability of stock- 
holders, has been construed to include stockholders 
of every description.”®> Where a party signed the 
articles and subscribed for a portion of the capital 
stock of a plank road company, such signing im- 
ported a promise to pay the amount of stock sub- 
seribed ;7° but an agreement “to take” shares in a 
turnpike corporation has been held not to amount 
to an express promise to pay assessments on the 
shares.?7 The fact that articles of incorporation of 


97. See Corporations § 187. since i the time of its een ee 14. See statutory provisions. 
A Z turnpike company was incapable o . = 
71 Am D. $9.) Mains: 27 Conn: 641, / entering into any kind of a contract. | state, 20 N-H. 421, 119 Ind. 3820°3 Te 
el . Scheper v. Clark, 117 S.E. 599, 124 S. REA’ 065 Beas ‘ z * rs 
99. State v. Mains, supra. C. 1302-30 YN 1g. 200. ory ae nara re ests 
; chofield v. Henderson, nd. 
1. State v. Mains, supra. 9. Scheper v. Clark, 117 S.E. 599,| 258. ; 
2. State v. Mains, supra. 124 S.C. 302, 30 A.L.R. 200. [a] Extent of rule.—This rule has 


Conversion into public highway 
generally see infra § 25. 


3. State v. Cape Girardeau, etc., 
Gravel Road Co., 105 S.W. 761, 207 
Mo. 85; State v. Louisiana, etc., Grav- 
el aes Co., 92 S.W. 153, 116 Mo.App. 
175. 


4. State v. Cape Girardeau, etc., 
Gravel Road Co., 105 S.W. 761, 207 
Mo. 85; State v. Louisiana, etc., Grav- 
el Road Co., 92 S.W. 153, 116 Mo.App. 
175. 


5. Canal St. Gravel-Road Co. v. 
Paas, 54 N.W. 907, 95 Mich. 372. 


6 See statutory provisions. 


[a] Under Michigan statute a 
plank road company could amend its 
articles of association to continue its 
corporate existence beyond the time 
fixed by the original articles, provid- 
ed the entire term did not exceed that 
for which it might have been incor- 
porated in the first instance. People 
vy. Green, 74 N.W. 714, 116 Mich. 505. 


Amendments generally see supra § 
13; and Corporations §§ 184-205, 
2096. 


7. After abandonment or forfei- 
ture of franchise see infra § 25. ° 


& Scheper v. Clark, 117 S.E. 599, 
124 S.C. 302, 30 A.L.R. 200. uA 


[a] Thus in attempted conveyance 
by a turnpike company of a strip of 
land along its highway more than six 
years after the expiration of its char- 
ter held not to convey any interest, 


[a] Statement of rule.—A turn- 
pike company by acceptance of its 
charter and operation under it in the 
collection of tolls on a _ particular 
highway dedicates the road to pub- 
lic use, which dedication cannot be 
revoked by the company upon the ex- 
piration of its charter, and this 
though the company may have owned 
the fee. Scheper v. Clark, 117 S.E. 
599, 124 S.C. 302, 30 A.L.R. 200. 


10. Scott Co. Macadamized Road 
Co. v. State of Missouri, 30 S.Ct. 110, 
215 U.S. 336, 54 L.Ed. 221. 


[a] Thus the right of a toll road 
company to take any tolis whatever, 
and not merely the right given by its 
special charter to take higher tolls 
than those allowed to toll road com- 
panies organized under a general act 
then in force, expired with the lapse 
of fifty years from the date of such 
special charter, which provided that 
the privileges therein granted should 
continue for fifty years, there being 
no reference in the charter to the 
general act. Scott County Macadam- 
ized Road Co. vy. State of Missouri, 30 
S.Ct. 110,215. U.S. 3386, 54 L.Ed. 221 
{aff 105 S.W. 752, 207 Mo. 54, 138 A.& 


'k.Ann.Cas. 656] 


11. Generally see Corporations § 
498 et seq. 
12. Welles v. Cowles, 2 Conn. 567. 


13. Burnsville Turnpike Co. v. 
sae an N.E. 421, 119 Ind. 382, 3 L. 
R.A. 


been upheld even though the aggre- 
gate amount would thereby be swell- 
ed to an amount in excess of the capi- 
tal stock as expressed in the articles 
of association. Schofield vy. Hender- 
son, 67 Ind. 258. 


17. Miller v. Wild Cat Gravel Co., 
52 Ind. 51. 


18. Miller v. Wild Cat Gravel Road 
Co., 52 Ind, 51. 


19. Piper v. Rhodes, 30 Ind. 309. 
20. Lincoln y. State, 36 Ind. 161. 
21. Lincoln y. State, supra; Bec- 


kett v. Houston, 32 Ind. 3938. 


Right to vote generally see Corpo- 
rations §§ 1383-1402. 


22. Lincoln v. State, supra. 


{a] Reason for rule.—It is incon- 
sistent “for a party to appeal from an 
assessment, and thus controvert the 
correctness thereof, and at the same 
time to exercise the right of voting 
for directors, which supposes the ex- 
istence and rightfulness of the as- 


CET ticcpcaa Lincoln vy. State, 36 Ind. 
23. See Corporations §§ 1264-1798. 
24. See cases infra this section. 
25. Gay v. Keys, 30 Ill. 413. 

26. Dexter & Mason Plank Road 

Co. v. Millard, 3 Mich. 91. 


27. Andover & M. Turnpike Corp. 
vy. Gould, 6 Mass. 40, 4 Am.D. 80. 
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a turnpike company are indefinite as to the object 
of incorporation does not release an incorporator 
from his obligation to pay,?% but, having subscribed 
to build a road between two points, he should not 
be made to pay for a road between other points,?° 
although he had, as one of the directors, petitioned 
the legislature for such alteration.?° The liability of 
stockholders cannot be increased without their con- 
sent, by the passage of statutes after the organiza- 
tion of the company.*! Under the construction put 
upon some statutes a stockholder must take notice 
of the time when payment shall be made by him.?? 
Under some statutes stockholders are liable to the 
corporation creditors to the full amount of stock 
subseribed.** The pendency of an appeal by sub- 
seribers of stock from an assessment thereon sus- 
pends the right of the company to collect the as- 
sessment,?4 and the right of the party assessed to 
claim and exercise the rights growing out of an in- 
valid and subsisting assessment are also suspended.*° 
Sometimes agreements are made whereby stockhold- 
ers are to pay the company’s liability.?® 


[§ 17] 3. Officers and Agents. The powers, du- 
ties, and liabilities of officers and agents of corpo- 
rations of this nature are dependent upon statutes®* 


238. 


Co. v. Thomas, 13 Ky.L. 138. pike companies 
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Owenton, S. & B. L. Turnpike} that the board of directors of turn- 
may 


[$§ 16-17. 


and the principles governing corporations general- 
ly.*8 In the absence of special statutory authority 
in any one person to call a meeting, a call for a 
corporate election can only be made by the presi- 
dent and board of directors,*® although, under the 
statutes of some states,*® directors may be elected 
before the articles of association are filed.41 A 
note executed by a gravel road company to one of 
its officers for money borrowed must be shown to 
have been executed by persons possessing compe- 
tent authority.* 


Liability of officers. The superintendent of a road 
cannot be held liable on a promise made, not by 
himself, but by the state of which he was agent,*? 
and directors whose terms have expired are not 
lable for debts contracted by their successors.** 
The fact that subsequently to the time when the 
liability was incurred, the legislature permitted the 
corporation to form itself into two distinct compa- 
nies, does not have the effect of exonerating the of- 
ficers of one of the constituent companies from their 
statutory liability.*® 


Enactment of by-laws. A by-law enacted by di- 
rectors of a gravel road company, and not by the 
members of the corporation at large, was invalid.*® 


turnpike road were a corporation, li- 


require pay-]able to be sued for work and labor 


[a] In support of this rule it was 
said that the object, if not sufficient- 
ly certain, is made so by the act of 
the parties in the location and par- 
tial construction of the road. Owen- 
ton, S. & B. L. Turnpike Co. v. Thom- 
acolo. iyi. 138. 


29. McGraw v. Falmouth & Chip- 
man Hall Turnpike Co., 9 Ky.L. 859; 
‘Middlesex Turnpike Corp. v. Locke, 
8 Mass. 268. 


[a] Rule applied.—Appellee insti- 
tuted this action to recover of appel- 
lant a subscription which it avers he 
made to its capital stock prior to the 
incorporation of the company. The 
company was authorized by its char- 
ter to build a turnpike from two miles 
west of Falmouth to Chipman Hall. 
The appellant claimed that the only 
subscription he made was to build a 
turnpike from Falmouth to Williams- 
town, and the testimony tended to 
sustain his, defense. The court in- 
structed the jury to find for the plain- 
tiff if they believed from the_ evi- 
dence that defendant subscribed for 
the purpose of building a road “from 
Falmouth or two miles west of Fal- 
mouth to Chipman Hall or Williams- 
town.” It was held that this was er- 
ror. If the defendant subscribed to 
build a road from Falmouth to Wil- 
liamstown he ought not to be made 
to pay for a road to be built between 
other points. McGraw v. Falmouth 
& Chipman Hall Turnpike Co., 9 Ky. 
E. 859° 

30. Middlesex Turnnike Corp. v. 
Walker, 10 Mass. 390; Middlesex 
Turnpike Corp. v. Swan, 10 Mass. 384. 


31. Ireland v. Palestine, ete., 
Turnpike Co., 19 OhioSt. 369. 


[a] Burden of showing assent of 
a stockholder, sought to be charged, 
is upon the corporation or party seek- 
ing to enforce the liability. Ireland 
v. Palestine, ete., Turnpike Co., 19 
Ohio St. 369. 


32. Falmout & L. Turnpike Co. v. 
Shawhan, 5 N.E. 408, 107 Ind. 47. 


[a] hus under statute, providing 


ments from subscribers to the capital 
stock for the sum subscribed to them 
at such time and in such proportions 
and on such conditions as they shall 
see fit, and that they shall give no- 
tice of the payments thus required, 
and of the time and place when and 
where to be made at least thirty days 
previous to the time when such pay- 
ments are required in a newspaper 
printed in the county, a stockholder 
is bound to take notice of the time 
when payment shall be made by him, 
though nothing be stated in the arti- 
cles of incorporation as to when the 
payment shall be made. Falmout & 
L. Turnpike Co. v. Shawhan, 5 N.E. 
408, 107 Ind. 47. 


33. See statutory provisions. 


[a] In Michigan under an act pro- 
viding that the stock-holders shall be 
jointly and severally liable for the 
payment of the debts of the company 
for an amount equal to the stock they 
have severally subscribed, the stock- 
holders are liable to the corporation 
ereditors to the full amount of the 
stock subscribed, and not to the bal- 
ance unpaid on said stock. Pettibone 
v. MeGraw, 6 Mich. 441. 


34. Lincoln v. State, 36 Ind. 161. 
25. Lincoln v. State, supra. 
Right to vote see supra § 15. 


36. See Thompson y. Marion, etce., 
Gravel Road Co., 98 Ind. 449. 


[a] Effect of such agreement.—An 
agreement whereby stock-holders are 
to pay the amount of the company’s 
liability on a certain judgment, such 
amount to be refunded to the stock- 
holders ‘‘out of the first moneys re- 
ceived from the proceeds of said 
road,” does not require the company 
to apply its tolls on the judgment as 
a condition precedent to its recovery 
on the agreement. Thompson y. Ma- 
rion, etc., Gravel Road Co., 98 Ind. 
449. 


37. See statutory provisions. 


{a] In Virginia, under statute, the 
president and directors of a certain 


performed and materials furnished 
for them... Dunningtons v. North- 
western Turnpike Road, 6 Gratt. (47 
Va.) 160. 


38. See Corporations §§ 1799-2073. 


[a] Thus it was held that plaintiff 
company having complied with stat- 
ute, as to organization of road cor- 
porations, it became a corporation in 
which the president had the same du- 
ties and authority as like officers in 
other corporations. Hurricane Tp. 


Gravel Road Co. v. Bradley, (Mo. 
App.) 204 S.W. 1113. 
39. Cassell v. Lexington,  etce., 


Turnpike Road Co., 9 S.W. 502, 701, 
10 Ky.L. 486. 


40. See statutory provisions. 


41. Covington, ete, Plank-Road 
Co. v. Moore, 3 Ind. 510. 


42. Lebanon & Royalton Gravel 
Road Co. vy. Adair, 85 Ind. 244. 


{a] Thus under the gravel road 
company statute, providing that 
whenever any director or other officer 
of any gravel road company shall 
have become a creditor thereof for 
money loaned thereto, and actually 
used in the original construction of 
the road, such director or officer shall 
stand on equal terms with any other 
creditor in any suit for the collection 
of his debt, where, after an election, 
the newly elected officers immediate- 
ly organized and entered upon their 
duties, a note executed by the old of- 
ficers to one of their number for mon- 
ey loaned to the corporation was in- 
valid, although such defeated officers 
continued to manage the affairs of 
the corporation for several days after 
the election. Lebanon & R. Gravel 
Road Co. v. Adair, 85 Ind. 244. 


eee Clendenin vy. Frazier, 1 Ind. 

B5e a Schofield vy. Henderson, 67 Ind. 

45. 

Vis) 22.0 
46. Morton Gravel Road Co. v. 

Wysong, 51 Ind. 4. 


tua v. People, 8 Wend. (N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 17-19] 


Discretion of directors. Where the directors are 
exercising,in good faith a discretion conferred upon 
them by statute, they will not be restrained by the 
eourts on the application of dissatisfied stoek- 
holders.*7 


[§ 18] 4. Franchises, Privileges, and Powers—a. 
In General. The franchise of the corporators con- 
sists of the right to be a corporate body,*® while the 
franchises of the corporation embraée the right to 
construct and maintain a toll road, build tollhouses, 
and collect tolls.49 A turnpike company acquires 
its powers from the law creating it®® and possesses 
only such powers as are expressly granted and such 
as are necessarily incident to the execution of those 
specifically granted,®! although a franchise may be 
enlarged by a subsequent statute.°? In determin- 
ing whether certain powers and privileges exist, a 
strict construction against the corporation should 
be adopted.®* Such a corporation generally possess- 
es the express or implied power to make necessary 
contracts,°+ to make a valid equitable assignment 
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of money due it on subscriptions,°> and acquire and 
hold by purchase,*® lease,>7 or condemnation,®* such 
real estate as is necessary for its purposes. How- 
ever, the power of such a company to borrow or loan 
money or to indorse commercial paper is confined 
strictly to the authority conferred upon it by stat- 
ute,®°® although a loan improperly made may be rat- 
ified ; ;°9 and as a general rule companies may bor- 
row money to use in their business. The power 
of a toll road company to operate a stage line®? or 
contract to carry the United States mail,®°* is also 
strictly limited to statutory authority. 


[§ 19] b. Power To Grant Franchise. While the 
power to grant franchises and corporate powers is 
statutory,®* the exercise of the power may by dele- 
gation be conferred on local boards®® such as boards 
of supervisors;°® and a franchise to collect tolls on 
roads, granted by a subordinate body under author- 
ity delegated by law, is a grant emanating from the 
sovereign authority of the state.°7 Under these 
statutes there have been various holdings as to the 


47. Bardstown, ete., Turnpike Co. 
v. Rodman, 13 S.W. 917, 12 Ky.L. 151. 


48. Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
14 S.Ct, 489; 1520S. 191, -38 Ld. 
408]. See also supra §§ 11, 12. 


49. Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
14.S.Ct. 489, -152-UES. 191,. 38) Teed: 
408]. See also Corporations § 2074. 


Right to exact tolls see infra § 66. 


50. Cynthiana, etc., Turnpike Co. 
v. Hutchinson, 60 S.W. 378, 22 Ky.L. 
1233. 


51. Cynthiana, etc., 
v. Hutchinson, supra. 


See also cases infra this section; 
and § 19. 


52. Com. v. Hancock Free Bridge 
Corporation, 2 Gray (Mass.) 58. 


{a] Thus a statute authorizing 
the proprietors of a toll bridge to 
build and maintain a turnpike leading 
toward the bridge does not create a 
new and distinet franchise, but only 
enlarges the franchise conferred by 
their charter. Com. v. Hancock Free 
Bridge Corp., 2 Gray (Mass.) 58. 


53. Peo. v. Lawley, 119 P. 1089, 
17 Cal.App. 331; Cynthiana, etce., 
Turnpike Co. v. Hutchinson, 60 S.W. 
378, 22 Ky.L. 1233;- Downing v. Mt. 
Washington Road Co., 40 N.H. 230; 


Turnpike Co. 


Wiswall v. Greenville, etc., Plank 
Road Co., 56 N.C. 183. 
54. Berkeley County Court v. Mar- 


tinsburg & Potomac Turnpike Co., 115 
S.E. 448, 92 W.Va. 246; Turley v. 
Grafton Road Co., 8 U.C.Q.B. (Ont.) 
sibel 


[a] Thus an agreement between 
a turnpike and a lime company, 
whereby the turnpike company grant- 
ed to a lime company the right to use 
a small portion of its right of way 
as a tramway, in consideration of 
which the lime company was to wid- 
en and permanently improve a por- 
tion of the turnpike company’s road 
and which does not discharge the 
turnpike company from performing 
its functions, but on the contrary, en- 
ables it to better do so, is not beyond 
the power of the turnpike company. 
Berkeley County Court v. Martins- 
burg & Potomac Turnpike Co., 115 S. 
I. 448, 92 W.Va. 246. 


55. Miller v. Malony, 
(Ky.) 105. 


3 B.Mon. 


56. Coleman v. San Refael Turn-! 


pike Road Co., 49 Cal. 517; Cynthiana, 
ete., Turnpike Co. v. Hutchinson, 60 
S.W.-378, 22 Ky.L. 1233; Detroit, etc., 
Plank-Road Co. v. Detroit, 46 N.W. 
12, 81 Mich. 562. 


[a] Extent of interest.—Prima fa- 
cie a turnpike company has no occa- 
sion for any larger interest in land 
than a way over it, and hence can ac- 
quire no greater interest. Wood v. 
Truckee Turnpike Co., 24 Cal. 474. 


[b] Purchase of land for residence 
of toll keeper is within the powers of 
a turnpike company, even though the 
land purchased is outside the limits 
of the road proper and of the strip 
which it is authorized to acquire by 
condemnation proceedings. Detroit, 
etc., Plank-Road Co. v. Detroit, 46 N. 
W. 12, 81 Mich. 562. 


Power to alienate property see in- 
fra § 49. 


57. Crawford v. Longstreet, 43 N. 
J.Law 325. See also infra § 50. 


58. See Eminent Domain § 45. 


59. Lebanon, etc., Gravel Road Co. 
v. Adair, 85 Ind. 244; Lewis, etc, 
Turnpike Road Co. v. Thomas, (Ky.) 
3 S.W. 907; Madison, ete., Plank Road 
Co. v. Watertown, etc., Plank Road 
Co., 7 Wis. 59; Madison, etc., Plank 
Road Co. v. Watertown, etec., Plank 
Road Co., 5 Wis. 173. 


{a] Turnpike construction fund.— 
Where the charter of a turnpike com- 
pany authorized it to borrow five 
thousand dollars only, and levied a 
tax, which it authorized the company 
to collect, and provide a fund for com- 
pleting the road, it was held that the 
company had no power to borrow 
money for the purpose of completing 
the road at an earlier date, and charge 
iiieans up so as to include it in the 
ta levied. Lewis, ete., County 
Tat hi haoe Coa.o-vie Thomas, (ky.738 
S.W. 907. 


60. Forbes v. San Rafael Turnpike 
Co., 50 Cal. 340; Chenault v. Grigsby, 
9 Ky.Op. 258. 


[a] Manner of ratification.—Un- 
der an act making it competent for a 
majority of the stock-holders, as- 
sembled in stock-holders’ meeting, to 
authorize the board of directors to 
execute a promissory note of the com- 
pany, a note executed by the board of 
directors without such authority may 
be validated and ratified by a subse- 
quent resolution, adopted by a major- 
ity of the stock-holders, levying an 
assessment to pay the note. Forbes 


oe San Rafael Turnpike Co., 50 Cal. 
340. 

61. Lebanon, ete., Road Co. v. 
Adair, 85 Ind. 244; Smith y. Law, 21 
IN. Y2e2916; 

fa] Borrowing from officers.—In 


Indiana a turnpike company is au- 
thorized by statute to borrow money 
of any officer thereof for use in mak- 
ing its road. Lebanon, ete., Road Co. 
v. Adair, 85 Ind. 244. 


62. Downing v. Mt. Washington 
Road Co., 40 N.H. 230; Wiswall v. 
es ee etc., Plank Road Co., 56 N. 
GC. 183. 


[a] Tllustration.—(1) Thus in a 
leading case it was held that a char- 
ter conferring upon a corporation the 
power to make and keep in repair a 
road to the top of Mount Washington, 
to take tolls of passengers and for 
carriages, to build and own toll-hous- 
es, and to take land for the road, did 
not authorize the corporation to es- 
tablish stage and transportation lines, 
or to buy carriages and horses for 
such a purpose. Nor did an addition- 
al act empowering ,it to erect and 
maintain, lease, and dispose of any 
buildings found convenient for the 
accommodation of its business, and of 
the horses, carriages, and travelers 
passing over its road, authorize the 
purchase of carriages and horses for 
the purpose of transportation. Down- 
ing v. Mt. Washington Road Co., 40 
N.H. 230. (2) A charter of incorpo- 
ration, creating a company for the 
purpose of effecting a communication, 
by a plank road, between designated 
points, with the privilege of taking 
tolls, does not impliedly authorize the 
company to establish a stage line on 
their road. Wiswall v. Greenville & 
RY Plank Road!\Co:;) 56 Nees e183: 


63. Wiswall v. Greenville & R. 
Plank Road Co., supra. 


Contracts for carrying mails see 
generally Post Office §§ 107-134. 


64. See Corporations § 2075 et seq. 


65. See cases infra this section. 
See also Highways § 39. 


66. Gardella v. Amador County, 
E29 Py 9935 L644 Caliy 555); aslOoauny. 
Woods, 30 P. 129, 95 Cal. 78; Truckee 
& T. Turnpike Road Co. v. Campbell, 
44 Cal. 89; El Dorado County v. Davi- 
son, 30 Cal. 521. 


67. Truckee & T. Turnpike Road 
Co. v. Campbell, 44 Cal. 89. 


[a] Such a grant has the same 
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power to grant a franchise to collect tolls on a pub- 
he road,** some being to the effect that the board 
could not grant such a franchise,®® others being to 
the effect that the only power to grant such a fran- 
chise was that conferred on such boards under cer- 
tain circumstances,’° and that a franchise to a coun- 
ty to collect tolls on a public road did not authorize 
it to grant the franchise to others.7+ 


[§ 20] ec. Commencement and Duration of Fran- 
To be available, a franchise to such a com- 
pany must be accepted,** and its availability lasts 
only during the period of time stated and specified 
for its duration in the grant or statute authorizing 
It has been held that the period of 


chise.7? 


the grant.*4 
limitation begins when the road 


but it is also held that the franchise dates from the 
issuance of the permit by the commissioners.‘ ® 
extension of the franchise to collect tolls is effected 
~when the corporate existence of the company is ex- 


standing in respect to its validity, the 
presumptions in its favor, and _ the 
mode in which it may be attached, as 
any other grant made by any depart- 
ment of the government. It cannot 
be attacked by a private person, or in 
a collateral proceeding, for mere er- 
ror in the exercise of the authority to 
make the grant. Truckee & T. Turn- 
pike Road Co. v. Campbell, 44 Cal. 89. 


68. See cases infra this section. 


69. Blood v. Woods, 30 P. 129, 95 
Cal. 78; El Dorado County v. Davison, 
30 Cal. 521. 


[a] Thus the board has no author- 
ity to execute a lease granting the 
franchise of a public highway to an 
individual, with a right to collect 
tolls thereon. El Dorado County v. 
Davison, 30 Cal. 521. 


{b] Effect of this view.—A board 
having no authority to grant a fran- 
chise to collect tolls on a free public 
road, an attempt so to do does not 
conclude inquiry as to the character 


of the road. Blood v. Woods, 30 P. 
A219, 95) Cal. 78. 
70. Gardella v. Amador County, 


129 P. 993, 164 Cal. 555. 


71. People v. Horsley, 4 P. 384, 65 
Cal. 381. 


72. Duration of charter see supra 
§ 14. 


73. Welsh v. Plumas County, 29 P. 
720, 94 Cal. 368; Nashville, etc., Turn- 
pike Co. v. State, 34 S.W. 4, 96 Tenn. 
249, ‘ 


[a] What constitutes acceptance. 
—The taking possession of an exist- 
ing public road is not an acceptance 
of a franchise to construct a toll wag- 
on road. Welsh v. Plumas County, 
29 P. 720, 94 Cal. 368. 


[b] Availability of subsequent 
law.—A turnpike company establish- 
ed by special charter cannot avail 
itself of the provisions of a subse- 
quent general incorporation law until 
it shows acceptance: or user thereun- 
der. Nashville, etc., Turnpike Co. v. 
State, 34 S.W. 4, 96 Tenn. 249. 


74. Cal.—Blood v. Woods, 30 P. 
129, 95 Cal. 78; People v. Anderson, 
etc., Road Co:, 18 P. 308, 76 Cal. 190. 


Ill.— St. Clair County Turnpike Co. 
vy. People, 82 Ill. 174: [aff 96 U.S. 63, 
24 L.Ed. 651]. 


Mo.—State vy. Scott County Macad- 
amized Road Co., 105 S.W. 752, 207 
Mo. 54, 13 Ann.Cas. 656 [aff 30 S.Ct. 
110, 215 U.S. 336, 54) Lid. 221]. 
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[§§ 19-21 


tended,‘? but a statute authorizing county commis- 
sioners to extend franchises applies only to roads 
in actual operation.’§ , 


[§ 21] d. Exclusive 
which is not exclusive7® does not confer any monop- 
oly of its route and the grantee has no remedy, even 
though its travel is diverted and profits diminished, 


Franchises. A franchise 


against the building, in the immediate vicinity, of 


is eompleted,*® 


An 


Tenn.—Montgomery County Vv. 
Clarksville, etc., Turnpike Co., 109 S. 
W. 1152, 120 Tenn. 76. 


Va.—Price v. Price, 9 Gratt. (50 
Wan) abe 

75. Price v. Price, 9 Gratt. (50 
Va.) 45. 

76. Cuyahoga County v. State 


roar Plank Road Co., 1 Ohio N.P.N.S. 


77. People v. Auburn, etc., Turn- 
pike'Co., 55° Pi 10, 122°Cal. 335; Peo- 
ple*v., Pfister, 5.7 Cal. .532;) Aurora, 
ete., Plank Road Co. v: Schrot, 35 N. 
Y.S; 602, 90 Hun 56. 


78. Sotithern Development Co. v. 
Douglass, 66 P. 66, 26 Nev. 230. 


79. See Corporations § 2101. 


80. Salem, etc., Turnpike Co. v. 
Lyme, 18 Conn. 451; Curtis v. More- 
house Parish, 12 La.Ann. 649; In re 
Derry Tp. Road, 30 Pa.Super. 538; 
Philadelphia, ete., R. Co. v. Snyder, 
4 Pa.Co., 399; Hydes Ferry Turnpike 
Co. v. Davidson County, 18 S.W. 626, 
91 Tenn. 291;- Clarksville, etc., Turn- 
pike Co. v. Clarksville, (Tenn.Ch. 
INS oy 3) MKS, See CU 


81. Bartram v. Central Turnpike 
Co., 25 Cal.-283; Indian Canon Road 
Co. v. Robinson, 13 Cal. 519; Lafay- 
ette Plankroad Co. v. New Albany, 
etc.; R..Co.,, 13 Ind. 90, 74:Am.D. 246; 
Hagerstown & Crossroads Turnpike 
Co. v. Evers, 99 A. 980, 1380 Md. 8, L. 
R.A.1917D: *333; | Washington, . etc., 
Turnpike Road v. Baltimore, etc., R. 
Co., 10 Gill’& J. (Md.) 392; Allen v. 
Buncombe Turnpike Co., 16 N.C. 119. 


[a] Applications of rule.—(1) A 
free gravel road may be constructed 
by another incorporated gravel road 
company, as the law does not make 
the charging and collection of tolls 
obligatory. Crawfordsville, etc., 
Turnpike Co. v. Smith, 89 Ind. 290. 
(2) Toll road corporation held not to 
have any exclusive franchise author- 
izing enjoining of construction and 
maintenance of a competing road. 
Hagerstown & Crossroads Turnpike 
Go. v. Evers, 99 A. 980, 130 Md. 8} L. 
R.A.1917D 333. 


g2. Hall v. Ragsdale, 4 Stew.&P. 
(Ala.) 252; Auburn, etc., Plank Road 
Co. v. Douglass, 9 N.Y. 444, Seld. 215 
[rev 12 Barb. 553]; Greensburg, etc., 
Turnpike Road Co. v. Breidenthal, 1 
Phila. (Pa.) 93; Commissaires Des 
Chemins v. Penniston, 23 Que.Super. 
0. 


[a] Thus, 


where a public street 


a free public highway which public convenience de- 
mands,®° or against the granting of a franchise be- 
tween the same points to another company,*? or the 
building and use of a private road on adjoining 
lands.8? However, the courts will protect it against 
the authorization and establishment, or use without 
authorization, of “shunpikes,’’’? as they also will 
under statutes prohibiting the authorization of free 
public highways within a certain distance of the 
turnpike,** or where the terms of the franchise are 
exclusive, as such a franchise constitutes a contract, 


leads to an open lot of an individual, 
the court will not enjoin him to close 
it up, because he and others use it as 
means of leaving the turnpike road to 
travel upon a free public street. 
Greensburg, etc., Turnpike Road Co. 
vy. Breidenthal, 1 Phila. (Pa.) 93. 


83. N.H.—Cheshire Turnpike  v. 


Stevens, 10 N.H. 133; Proprietors 
Third Turnpike Road v. Champney, 2 
N.H. 199. 


N.Y.—In re Flatbush Ave., 1 Barb. 
286; Croton Turnpike Road v. Ryder, 
1 Johns.Ch. 611. 


Ohio.—Cincinnati, etc., Ave. Co. v. 
Bates, 2 Ohio Cir.Ct. 376, 1.Ohio Cir. 
Dec. 540. 


Pa.—Greensburg, etc., Turnpike 
Road Co. v. Breidenthal, 1 Phila. 93. 


Tenn.—Hydes Ferry Turnpike Co. 
v. Davidson County, 
Tenn. 291; Franklin, ete., Turnpike 
Co. v. Maury County Ct., 8 Humphr. 
342; White’s Creek Turnpike Co. v. 
Davidson County, 3 Tenn.Ch. 396. 


Que.—Montreal Turnpike Trust v. 
Westmount Land Co., 34 Que.Super. 5. 


{a] Distinctive features of shun- 
pike.—Actual evasion of the payment 
of tolls is the distinctive feature of a 
shunpike and not the intent with 
which it is constructed and used. 
White’s Creek Turnpike Co. v. David- 
son County, 3 Tenn.Ch. 396. 


“Shunpike” defined 58 C.J. p 704. 


84 See cases infra this note. 
[a] Applicability of statutes.—(1) 
Such statutes apply both to roads 


opened before and subsequently to 
their passage. Campbell Turnpike 
Co. v. Dye, 18 B.Mon. (Ky.) 761. (2) 
But it has been held that a charter 
contemplating the discontinuance of 
part of a state road which will be 
overlapped by the turnpike does not 
authorize it to be closed up before the 
turnpike is completed. Adams v. 
Hickory Nut Turnpike Co., 33 N.C. 
486. (3) A Kentucky statute was 
held.not to apply to the construction 
and operation of another turnpike 
road as a private enterprise, but only 
to free public roads. Lincoln County 
Bad. of Internal Imp. v. Stanford, ete., 
Turnpike Road Co., 15 S.W. 782, 91 
Ky. 291. (4) Nor did it authorize the 
closing, by order of a county court, 
of a lateral road which does not di- 
vert travel from the turnpike (An- 
derson v. Carrich, 3 Ky.L. 388), (5) 
or to the closing of a‘lateral road 
which did not have in one direction 


For later cases, developments and changes in the law see Annotations, same title and section number, 


18 S.W. 626, 91. 


§§ 21-23] 


the obligation of which is beyond the power of the 


state to impair.®® 


[§ 22] e. Termination, Abandonment, and For- 
Questions of termina- 
tion, abandonment, and forfeiture of franchises are 
As in the ease of 
other corporations,** the state may forfeit a toll 
road franchise and the rights acquired thereunder, 
where such franchise is not used*® or where it is 
A court, however, will not, except in a 
very clear case, declare as the result of a mere con- 
struction, that such a franchise has terminated.®! 


[§ 23] (2) Matters Constituting Abandonment or 
In general the duties or 
requirements enjoined upon a toll road company by 
its act of incorporation are conditions attached to 


feiture’*—(1) In General. 


usually controlled by statute.’* 


misused.?° 


Grounds for Forfeiture. 


any common terminus or place of 
connection with the turnpike (Shuck 
v. Lebanon, etc., Turnpike Road Co., 
9 Bush (Ky.) 168). 


85. Ratcliffe v. Pulaski Turnpike 
Co., 63 S.W. 70, 69 Ark. 264; Croton 
Turnpike Road Co. v. Ryder, 1 Johns. 
Ch. (N.Y.) 611; Nashville, etc., Turn- 
pike Co. v. Davidson County, 61 S.W. 
68, 106 Tenn. 258. 


86. Forfeiture for irregularities in 
obtaining public aid see infra § 30. 


87. See statutory provisions. See 
also cases infra this section; and 
§§ 23-25. 

88. See Corporations §§ 3711-3714 


(misuser of franchise); §§ 3704-3710 


(monuser of franchise). 


89. Darnell v. State, 3 S.W. 365, 48 
Ark. 321; People v. Lawley, 119 P. 
1089, 17 Cal.App. 331. See also infra 
§ 23. 


90. Darnell v. State, 3 S.W. 365, 48 
Ark. 321; People v. Lawley, 119 P. 
1089, 17 Cal.App. 331. See also infra 
§ 23. 

31. People v. Lawley, 119 P. 1089, 
17 Cal.App. 331. 


[a] MTlustration.—While a fran- 
chise for a toll road is to be strictly 
construed, where there are no ex- 
press words of limitation or law fix- 
ing the duration of franchises, a 
court will not, except in a very clear 
case, declare as the result of a mere 
construction that such a franchise 
had terminated. People v. Lawley, 
119 P. 1089, 17 Cal.App. 331. 


Discretion of court generally see 
Corporations § 3685. 


92. Darnell v. State, 3 S.W. 365, 
48 Ark. 321; Com. v. Tenth Massa- 
chusetts Turnpike Co., 11 Cush. 
(Mass.) 171; State v. Nonconnah 
Turnpike Co., (Tenn.) 17 S.W. 128. 


93. People v. Williamsburgh Turn- 
pike Road, ete, Co. 47, N.Y. 586; 
Fishkill v. Fishkill, etc., Plank Road 
Co., 22 Barb. (N.Y.) 634. 


[a] Necessity of malice.—(1) 
Plank road companies do not forfeit 
their corporate powers or franchises, 
under the New York statutes, by rea- 
son of any acts or’ omissions on the 
part of the company, officers, or stock- 
holders unless the same are willful 
and malicious. Belfast, etc., Plank 
Road Co. v. Chamberlain, 32 N.Y. 
651. (2) But the word ‘‘malicious,” 
as used in these statutes, is not to be 
taken in its ordinary sense, but it 
denotes acts which.are wrongful or 
unauthorized, such as intentional vio- 
lations by the corporate officers of 
the trusts and duties imposed upon 
them. People v. Fishkill, etc., Plank 
Road Co., 27 Barb. (N.Y.) 445 
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the grant of the franchise conferred, and, whether 


conditions precedent or subsequent to corporate ex- 


94. Generally see Corporations §§ 
3687-3740. 
95. Ind.—State v. Brownstone, etc., 


Gravel-Road, Co., 22 N.E.. 316, 120 
Ind. 337; State v. St. Paul, etc., Turn- 
pike Co., 92 Ind. 42. 


Mich.—People v. Jackson, etce., 
Plank Road Co., 9 Mich. 285. 
Ohio.—Gibson v. Columbia, etce., 


Turnpike, etc., Co., 18 Ohio St. 296 


Pa.—In re Ransom, etc., Tps. Road, 
18 Pa.Co. 417. 


Tenn.—State v. Nonconnah Turn- 
pike Co., 17 S.W. 128. 


[a] Mere delay in constructing 
road is not an abandonment of the 
corporate enterprise, where the com- 
pany constructs the road as soon as 
means to do it can be obtained. Gib- 
son v. Columbia, ete., Turnpike, etc., 
Co., 18 Ohio St. 396. 


[b] Partial failure.—(1) Where 
part of the road has been completed 
within the prescribed time, a for- 
feiture as to that part cannot be 
claimed. State v. Brownstone, etc., 
Gravel-Road Co., 22 N.E. 316, 120 Ind. 
337, (2) provided it is sufficient in 
length to authorize the taking of tolls. 
People v. Jackson, ete., Plank Road 
Co., 9 Mich. 285. 


[c] Road previously constructed. 
—A statute providing that the com- 
pany shall cease to be a body corpo- 
rate if certain things pertaining to 
construction are not done within a 
specified time, does not apply to a 
company formed to own a road previ- 
ously constructed. State v. St. Paul, 
etc., Turnpike Co., 92 Ind. 42. 


96. See cases infra this note. 


fa] Illustration.—Alteration of lo- 
cation of turnpike road, made by com- 
petent authority, operated as discon- 
tinuance of section abandoned. Lib- 
rev ae v. Schroeder, 132 A. 64, 149 Md. 
484. 


[b] Part of road.—Under the In- 
diana statute, where a slight change 
of route is made, the part of the road 
which is abandoned is thereby vacat- 
ed. State v. Huggins, 47 Ind. 586. 


[ec] Location contrary to statute 
prohibiting location on any previous- 
ly existing toll road or public high- 
way works a forfeiture of franchise. 
Lyons, etc., Toll Road Co. v. People, 
68 P. 275, 29 Colo. 434. 


97. People v. Fishkill, ete., Plank 
Road Co., 27 Barb. (N.Y.) 445. See 
also cases infra this note. 


[a]. Acceptance by committee.— 
Where a turnpike was accepted by a 
committee appointed for that purpose 
by the supreme court, it must be pre- 
sumed that it was originally oon- 


istence, must be substantially performed, or the cor- 
poration will subject itself to forfeiture.°? 
to literally comply with conditions subsequent is not 
necessarily a cause of forfeiture, however, as a sub- 
stantial performance 
Among the more common matters which ipso facto 
constitute an abandonment or are grounds for an 
adjudication of forfeiture®* are failure to construct 
the road or portions thereof within the time pre- 
scribed by law,°® change in route,°® construction of 
the road or erection of tollgates in a manner sub- 
stantially different from that prescribed by charter 
or statute,®* failure, for an unreasonable length of 
time or for a longer time than that allowed by stat- 
ute, to keep the road in repair,®*® provided such fail- 


A failure 


is all that is required.®? 


structed of proper width, and ac- 
cording to the specifications in the 
charter, but that a subsequent act 
of the company in placing their toll- 
gate where they have no right by law 
to place it, and keeping it there for 
a considerable length of time, 
sufficient cause for forfeiture. State 
v. Pasumpsic Turnpike Co., 3 Vt. 178. 


[b] Effect of favorable report of 
commissioners.—The favorable report 
of turnpike commissioners and the 
subsequent license of the governor 
to erect tollgates, are not a bar to 
an information in the nature of a 
quo warranto, charging a noncompli- 
ance with the terms of the act in the 
original construction of the road. 
People v. Bristol, etec., Turnpike Road, 
23 (Wend... (N.Y.), 222; People v. 
Kingston, ete., Turnpike Road Co.,. 23 
Wend. (N.Y.) 1938, 35 Am.D. 551. 


[c] Inconvenience to the public 
resulting from such a deviation from 
the statute in the construction of the 
road must be established before a 
forfeiture will be declared, where the 
proceedings are instituted only after 
the lapse of a long length of time. 
People v. Williamsburgh Turnpike 
Road, etc., Co., 47 N.Y. 586." 


98. Conn.—Lee vy. Barkhampsted, 
46 Conn. 213. 


Ind.—Crawfordsville, ete, Turn- 
pike Co. v. Fletcher, 2 N.E. 243, 104 
Ind. 97; Central Plank Road Co, v. 
Hannaman, 22 Ind. 484. 


Ky.—Bardstown, etc., Turnpike Co. 
v. Nelson County, 60 S.W. 862, 109 Ky. 
800, 22 Ky.L. 1457. 


Mich.—People v. Plymouth Plank 
Road Co., 82 Mich. 248; People v. 
Jackson, ete., Plank Road Co., 9 Mich. 
285. 


N.Y.—People v. Hillsdale, etc., 
Turnpike Road, 23 Wend. 254. 
Vt.—State v. Turn- 


Pasumpsic 
pike: .Co.,°3 Vt. E78. 


[a] What constitutes nonrepair.— 
(1) Negligence is a legal conclusion 
when the road has been out of repair 
for more than six years; and a ver- 
dict finding that the road has been 
for that length of time in a broken 
and worn-out condition for its entire 
length, and has been and still contin- 
ues to be entirely unsafe and in an 
unsafe condition for vehicles to pass 
Over and upon, is sufficient to war- 
rant a forfeiture of the corporate 
rights and franchises of the company. 
People v. Plymouth Plank Road Co., 
382 Mich. 248. (2) Failure to rebuild 
a bridge, for a considerable length of 
time, thus leaving the road impassa- 
ble, presents such a state of non-re- 
pair as would work a forfeiture at 
common law, and is also within the 


1136 [65 C.J.] 


ure renders the road unsafe and inconvenient for 
traveling,®® and abandonment. of the entire road, 
or a material portion thereof, for a long length of 
time or for the time named in the statute governing 
forfeitures.1. The mere extension of the territorial 
limits of a city so as to inelude a portion of a turn- 
pike does not of itself deprive the turnpike of its 
character, or the owner of its right of property 
therein.’ 


Transfer or lease of road. It has been held that a 
transfer of a turnpike road to the state was not 
an abandonment.® A lease to the county until the 
turnpike company should have sufficient funds to 
complete and maintain the road does not terminate 
the company’s charter and franchise;* and it was 
held that the holding over by a lessee for one week 
after the expiration of his lease did not constitute 
an abandonment by the owner.® Failure of company 
to collect tolls and keep the road in repair after its 
acceptance of the proposition of the public authori- 


meaning of a statute providing for 6. 
forfeiture, when the company has 
suspended its business for a year. 


Bardstown, 


People v. Hillsdale, ete., Turnpike 7 

Road, 23 ead: CNEY SA 25:45 3752-3800. 
[b] Forfeiture of part of road.— 

(1) The Indiana statute authorizes 8. 
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etc., 
v. Nelson County, 60 S.W. 862, 109 
Ky. 800, 22 Ky.L. 1457. 


Generally see Corporations §§ 


Western Plank Road Co. v. Cen- 


[§§ 23-24 


ties to acquire the road, did not constitute an aban- 
donment of the road by the company, under a stat- 
ute providing that if a turnpike company fails for 
a period of four months to keep its road in repair 
and to charge tolls thereon, it shail be deemed to 
have abandoned its road.°® 


[§ 24] (8) Proceedings To Enforce.’ Although, 
under some statutes, the road itself, as distinguished 
from corporate rights and franchises, may be legally 
abandoned to the public without a judicial determi- 
nation of abandonment,® or mandamus may issue to 
compel the tearing down of a tolihouse no longer 
required for the purpose of the road,® or the county 
may, In a proper case, sue to restrain the collection 
of toll?® or to reseind its contract with a turnpike 
company,'! a forfeiture of the corporate charter, 
rights, and franchises for misuser or nonuser may 
exist and be declared only by a judicial determina- 
tion in a direct proceeding’? instituted by or on be- 


Turnpike Co.) etce., Turnpike Co., 109 S.W. 1152, 120° 


Tenn. 76 


[a] Thus where a toll road com- 
pany, after the expiration of its char- 
ter, transferred its rights, property, 
etc., to another corporation, which 
continued to charge toll for the use 


the forfeiture for nonrepair of less 
than the whole of the portion of any 
road which may be within any one 
county. Central Plank Road Co. v. 
Hannaman, 22 Ind. 484. (2) And un- 
der a Michigan statute the comple- 
tion of five miles of road, by a plank 
road company, caused the right to 
to.take toll to vest in the company, 
and whatever length might be con- 
templated by the charter this right 
to take tolls upon the completed part 
could not be affected or forfeited by 
the failure to keep such additional 
length of road in proper order. Peo- 
ple v. Jackson, etc., Plank Road Co., 
9 Mich. 285. 


99. People v. Jackson, etc., Plank 
Road Co:, 9 Mich. 285; People v. Wil- 
liamsburgh Turnpike Road, etc., Co., 
47 N.Y. 586. 


1. Kenton County Ct. v. Bank Lick 
Turnpike Co., 10 Bush (Ky.) 529; 
Snedeker v. Snedeker, 30 N.J.Law 80; 
State v. Nonconnah Turnpike Co., 
(Tenn.) 17 S.W. 128. 


[a] Time when abandonment takes 
placé.— Where the intention to aban- 
don is clearly manifested by the giv- 
ing of public notice, the abandon- 
ment takes place immediately, and 
the company will be restrained by in- 
junction from closing up the road. 
Craig v. People, 47 Ill. 487. 


2. Columbia, etc., Turnpike Co. Vv. 
Vivion, 77 S.W. 89, 103 Mo.App. 324. 


Effect of extension of city limits 
on location of toll-gate see infra § 37. 


3. Commonwealth v. Koontz, 101 


A. 863, 258 Pa. 64. 


[a] Application of rule.—Transfer 
of turnpike road to state held not an 
abandonment, entitling grantor and 
his heirs and assigns to retake toll 
house conveyed to turnpike company, 
which was to revert in case of aban- 
donment. Commonwealth vy. Koontz, 
101 A. 863, 258 Pa. 64. 


4. Vanceburg, etc., Turnpike Road 
Co. v. Maysville, etc., R. Co., 77 S.W. 
1118, 117 Ky. 275, 25 Ky.L. 1404. 


5. State v. Steber, 143 N.W. 156, 
154 Wis: 505. 


tral, Union? Tels. Co; P81 N.Eiot4,) 106 
Ind. 229. 


[a] In Connecticut (1) county 
commissioners may, on complying 
with statutory provisions, discontin- 
ue part of a turnpike. Waterbury 
River Turnpike Co. v. Litchfield, 26 
Conn. 209, (2) But under a statute 
making it an abandonment if a turn- 
pike company ceases to repair or take 
tolls for one year, no certificate or 
other act of the turnpike commis- 
sioners is necessary to make _ the 
abandonment complete. Lee v. Bark- 
hampsted, 46 Conn. 213. 


[b] In New York it was held that, 
although abandonment proceedings 
under an unconstitutional special act 
were unavailing, under the general 
law as to plank roads, a company 
might abandon portions of its roads, 
if the stockholders holding or repre- 
senting two thirds of the nominal cap- 
ital of the company signed or con- 
sented to it, and the requisitions of 
the statute were answered if, after 
the capital stock was reduced by for- 
feitures for nonpayment of calls, the 


holders of two thirds of the capital | 


stock so reduced, so signed, and con- 
sented. People v. Fishkill, etc., Plank 
Road Co., 27 Barb. (N.Y.) 445. 


[ec] In Pennsylvania a statute au- 
thorizing a city to grade and pave a 
street as soon as a turnpike company 
had released its interest in the por- 
tion of its road occupying the street 
empowered such company to release 
both its charter right to operate a 
turnpike thereon, and the right to 
maintain a street railway which it 
had acquired by purchase. West 
Philadelphia Pass. R. Co. v. Phila- 
delphia, etc., Turnpike Road Co., 40 
A. 787, 186 Pa. 459. 


9. See Mandamus § 508. 


10. Davies County v. Davies Grav- 
el Road Co., 63°S:W. 752, 28 Kya, 711; 
State ex rel. Hines v. Scott County 
Macadamized Road Co., 105 S.W. 752, 
207 Mo. 54, 13 Ann.Cas. 656 [aff 30 
SiCt) 110225 UiS.te865 1540 IoceiGena. cals 
State v. Louisiana, etc., Gravel Road 
Co, 92" S.We 153, D6 oo. App. = 175° 
Montgomery County v. Clarksville, 


of the road, the prosecuting attorney 
of the county where the road lay was 
not confined to the remedy of quo 
warranto, but was expressly auther- 
ized by statute and independent there- 
of, to bring suit for an injunction to 
restrain the assignee corporation 
from continuing to obstruct the road 
with toll gates and from collecting 
toll for the use of the road. State ex 
rel, Hines v. Scott County Macada- 
mized Road Co., 105 S.W. 752, 207 Mo. 
54, 13 Ann.Cas. 656 [aff 30 S.Ct. 110, 
215 U.S. 336, 54 Ld. 221]. 


11. Daviess County v. Daviess 
Cane: Road Co., 63 S.W. 752, 23 Ky.L. 


[a] Rule applied where county 
sued to rescind a contract on the 
ground of non-compliance with con- 
ditions inserted therein. Davies 
County v. Davies Gravel Road Co., 
63 S.W. 752, 23 Ky.L. 711. : 

12. 
514. 


Ark.—Darnell vy. State, 3 S.W. 365, 
48 Ark. 321. 


Ind.—Western Plank Road Co. v. 
Central Union Tel. Co., 18 N.B. 14, 
116 Ind. 229. 


Ky.—Kennedy v. Crum, 26 S.W. 190, 
16 Ky.L. 257; Kenton County Ct. v. 
Bank Lick Turnpike Co., 10 Bush 529. 


Md.—Washington, etc., Turnpike 
Road v. State, 19 Md. 239 [aff 3 Wall. 
(U.S.) 210, 18 L.Ed. 180]. 


Mich.—Bridge St., ete, Gravel- 
Road Co. v. Hogadone, 114 N.W. 917, 
150 Mich. 688 [foll Besson v. Crapo 
Toll Road Co., 114 N.W. 924, 150 Mich. 
655]; Detroit v. Detroit, etc., Plank 
Road Co., 5 N.W. 275, 43 Mich. 140. 


Mo.—State y. Louisiana, etc., Grav- 
eed Co., 92 S.W. 158, 116 Mo.App. 


Ala.—State v. Moore, 19 Ala. 


Ohio.—Ohio Turnp. Co. vy. Waech- 
ter, 25 Ohio Cir.Ct. 605. 


Tenn.—State v. Scott, 2 Swan 332. 


Vt.—State v. Pasumpsic Turnpike 
Go, So Vit 85 


W.Va.—Moore v. Sch 3 
Wan Bae choppert, 22 W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 24] 


half of the state,1® scire facias being the proper 
remedy under some statutes,1* and quo warranto, or 
proceedings of that nature, under others.'®> How- 
ever, as all of these proceedings as well as criminal 
proceedings for nonrepair!® afford separate and dis- 
tinet relief against different acts or omissions, the 
existence of any one remedy does not preclude re- 
sort to another.1* Where another remedy is ade- 
quate, however, there should be no forfeiture of the 
charter.15 Where the franchises have been sold 
on execution, it has been held that the purchaser 
was not a necessary party to proceedings to forfeit 
the company’s charter.!® In pursuing any of these 
remedies against a toll road company, it is neces- 
sary, especially where a forfeiture is claimed,”° that 
the petition state everything necessary to constitute 
a cause of action,” that the other pleadings be prop- 
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erly drawn,?? and that the evidence received be 
admissible and unobjectionable.?*. Where the com- 
pany avails itself of its right to a jury trial,?* proper 
instructions should be given to the jury.*®° Where the 
action is based, not on usurpation of franchises, but 
on abandonment or nonuser, the burden of proof is 
on the state.2° But, whete the company admits by 
its pleading that it is exercising the franchises 
sought to be forfeited, the burden is on it to show 
by what authority it does so.27. The court cannot 
assume, over one hundred years after the enactment 
of a statute, that a duty thereby imposed, on pain of 
forfeiture of charter, to establish a turnpike, was not 
performed.?® The certificate of inspectors, that a 
road has been constructed according to the true in- 
tent and meaning of the statute is not conclusive 
against the people.” 


[a] Application of rule.—Under a 
statute providing that if a turnpike 
company is convicted of allowing its 
road to be out of repair, its charter 
and franchise shall be adjudged for- 
feited, the fact of conviction alone 
does not work a forfeiture, but the 
court must adjudge it forfeited. Ken- 
Aad v. Crum, 26 S.W. 190, 16 Ky.L. 


13. State v. Moore, 19 Ala. &14; 
Commonwealth v. Lexington,, etc., 
Turnpike Road Co., 6 B.Mon. (Ky.) 


399; and cases supra note 12. 
aon Ala.—State v. Moore, 19 Ala. 
4, 


Md.—Washington, ete, Turnpiké 
Road v. State, 19 Md. 239 [aff 3 Wall. 
210 (U.S.) 18 L.Ed. 180]. 


Pa.—Centre, ete, Turnpike Road 
Co. v. McConaby, 16 S.&R. 140. 


Tenn.—State v. Scott, 2 Swan 332. 


Vt.—People v. Royalton, etc., Turn- 
pike Co., 11 Vt. 431. 


See also Corporations § 3768. 


Scire facias generally see Scire 
Facias 56 C.J. p 865 et seq. 


15. Ark.—Darnell vy. State, 3 S.W. 
365, 48 Ark. 321. 


Cal.—People v. Volcano Canyon 
Moll ioad Co., 34°r 7-522, 100° Cal. 87, 


Ind.—North vy. State, 107 Ind. 356; 
State v. Dillon, 36 Ind. 388; State v. 
Bethlehem, etc., Gravel Road Co., 32 
Ind. 357; Covington, etc., Plank Road 
Co. v. Van Sickle, 18 Ind. 244. 


Ky.—Com. v. Lexington, etc., Turn- 
pike Co., 6 B.Mon. 399. 


Mo.—State v. Louisiana, etc., Grav- 
el Road Co., 92 S.W. 153, 116 Mo.App. 
S75: 


See also Corporations §§ 30, 3768. 


Quo warranto generally see Quo 
Warranto 51 C.J. p 307 et seq. 


16. See infra § 57. 
17. Ala.—State v. Moore, 19 Ala. 
514. 


Ky.—Daviess County v. Daviess 
County Gravel Road Co., 63 S.W. 752, 
23 Ky.L. 711. 


Md.—Washington, etc., Turnpike 
Road v. State, 19 Md. 239 [aff 3 Wall. 
210 (U.S.) 18 L.Ed. 180]. 


Mo.—State v. Louisiana, etc., Grav- 
el Road Co., 92 S.W. 153, 116 Mo.App. 
175. 


Vt.—State v. Pasumpsic Turnpike 
COs, d.sNiteg css 


- 18. Com. v. Newport Licking, etc., 
Turnpike Co., 97 S.W. 375, 29 Ky.L. 


[65 C. J.—72] 


1285 [reh den 100 S.W. 871, 30 Ky.L. 
1235]: 


{a] Statement of rule-—Where one 
remedy is adequate, as where partic- 
ular acts of misfeasance can be sup- 
pressed or prevented by the infliction 
of penalties, there should be no for- 
feiture of the charter, asthe attitude 
of the courts is against forfeitures 
where other remedies are adequate. 
Com. v. Newport Licking, etc., Turn- 
pike Co., 97 S.W. 375, 29 Ky.L. 1285 
{[reh den 100 S.W. 871, 30 Ky.L. 1235]. 


19. Commonwealth v. Tenth Mas- 
sachusetts Turnpike Corp., 5 Cush. 
(Mass.) 509. 


20. Com. v. Newport Licking, etc., 
Turnpike Co., supra. 


21. Ala.—State v. Moore, 19 Ala. 
514. 
Cal.—People v. Volcano Canyon 


Toll Road Co., 100 Cal. 87. 


Ind.—Crawfordsville, etc., Turnpike 
Co., 104 Ind. 97; State v. Danville, 
ete., Gravel Road Co., 33 Ind. 133; 
State v. Bethlehem, etc., Gravel Road 
Co., 32 Ind, 35%. 


Ky.—Com. v. Newport Licking, etc., 
Turnpike Co., 97 S.W. 375, 29 Ky.L. 
1285, 100 S.W. 871, 30 Ky.L. 1235. 


Md.—Washington, ete. Turnpike 
Road v. State, 19 Md. 239. 


Mich.—People v. Jackson, 
Plank Road Co., 9 Mich. 285. 


N.Y.—People Vv. Williamsburgh 
Turnpike Road, ete. Co., 47 N.Y. 
586. 


Tenn.—State v. Columbia, 
Turnpike Co., 2 Sneed 254. 


Vt.—State v. Pasumpsic Turnpike 
Cold Vis Ss 


[a] Allegations as to damage.— 
An action for damages for abandon- 
ment of a gravel road is not maintain- 
able by an individual who has been 
assessed for public aid in the con- 
struction of the road, where he does 
not allege special or other damage 
different from that suffered by his 
neighbors. Stout v. Noblesville, etc., 
Gravel Road Co., 83 Ind. 466. 


22. People v. Hillsdale, etc., Turn- 
pike Road, 23 Wend. (N.Y.) 254. 


[a] Replication and rejoinder.— 
Where a turnpike is rendered impas- 
sable by an irresistible cause, and the 
injury is alleged in the replication as 
ground of forfeiture, defendants may 
rejoin, setting out the cause of the 
injury. People v. Hillsdale, etce., 
Turnpike Road, 23 Wend. (N.Y.) 254. 


23. Md.—Washington, etc., Turn- 
pike Road v. State, 19 Md. 239 [aff 
3 Wall. 210 (U.S.) 18 L.Ed. 180]. 


etc., 


ete, 


Mich.—People vy. Detroit, etc., Plank 
Road Co., 90 N.W. 687, 131 Mich. 30. 


NUYs—-People) iv. Waterford, gete, 
Pee Co., 3 Abb.Dec. 580, 2 Keyes 


_Vt.—People v. Royalton, etc., Turn- 
pike, Co.,,21p Vit. 431. 


Va.—New Market & Sperryville 
Turnpike Co. v. Keyser, 89 S.E. 251, 
119 Va.’ 165. 


_ [a] Condition of road.—(1) Where 
improper maintenance of the road is 
alleged as a ground of forfeiture, evi- 
dence showing the condition of the 
road from the time of first taking 
tolls to the commencement of the ac- 
tion is admissible. People v. Water- 
ford, ete., Turnpike Co., 3 Abb.Dec. 
GN-Y.). «580. 2-Keyes 32% .(2)n5.As 
is also evidence of specific instances 
of trouble experienced by travelers on 
the road. People v. Detroit, etce., 
Plank-Road Co., 90 N.W. 687, 131 
Mich. 30. (3) And the company may 
show that it has kept the road in re- 
pair a principal part of the time. 
People v. Royalton, etc., Turnpike Co., 
11 Vt. 431. (4) Or that it was unable 
to do so. Washington, etc., Turnpike 
Road v. State, 19 Md. 239 [aff 3 Wall. 
210 (U.S.) 18 L.Ed. 180]. 


{b] Maintenance of road.—In an 
action to forfeit turnpike company’s 
franchise because of failure to main- 
tain turnpike, evidence that substan- 
tial work on the turnpike begun with- 
in four months from filing report of 
viewers, continued until stopped by 
weather conditions persisting to date 
of hearing, is admissible. New Mar- 
ket & Sperryville Turnpike Co. v. 
Keyser, 89 S.E. 251, 119 Va. 165. 


24. Salt Creek Valley Turnpike Co. 
v. Parks, 35 N.E. 304, 50 Ohio St. 568, 
ae L.R.A. 769. See also Juries §§ 63, 
66. 

25. People v. Detroit, etce., Plank- 
Road Co., 84 N.W. 290, 125 Mich. 366, 
90 N.W. 687, 131 Mich. 30. 


26. State v. Haskell, 14 Nev. 209. 


27. People v. Voleano Canyon Toll 
Road Co., 100 Cal. 87. 


28. Sieling v. Uhl, 153 A. 614, 160 
Md. 407. 


29. People v. Waterford, etce., 
Turnpike Co., 3 Abb.Dec. (N.Y.) 580, 
2 Keyes 327; People v. Fishkill, ete., 
Plank Road Co., 27 Barb. (N.Y.) 445. 


[a] Such certificate is not conclu- 
sive in an action to vacate the charter 
of the corporation for not construct- 
ing and maintaining their road in the 
manner required by law. People v. 
Waterford, etc., Turnpike Co., 3 Abb. 
Dec. (N.Y.) 580, 2 Keyes 327; People 
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[§ 25] (4) Effect.2° A turnpike road being econ- 
sidered as a public highway,** upon the termination 
of its franchises by expiration of the time limited 
for corporate existence or by abandonment, revoca- 
tion, or forfeiture, the title to the road does not re- 
vert to the abutting owners, especially where they 
have conveyed their rights without reservation or 
limitation in the first instance;*? but the title and 
use of the road reverts to the public, or, more ac- 
curately speaking, the road, which has been a public 
highway during the time tolls were collected, con- 
tinues to be a public highway disburdened of tolls;** 
and the obligation is then imposed upon the publie 
authorities to maintain the public highway for the 
use of the public.*4 Similarly, it has been held that, 
where it was the intention of the charter of a turn- 
pike company to establish a ferry merely as an in- 
cident to the turnpike, the privilege of maintaining 
the ferry fell with the revocation of the turnpike 
franchise.*® Under some statutes, however,®® the 
title to property acquired by condemnation proceed- 
ings reverts to the original owners, when it is aban- 
doned or is no longer used for the purposes for which 
' it was acquired,®’ and it has also been held’ that 


v. Fishkill, etc., 
Barb. (N.Y.) 445 


Plank Road Co., 27 ae 
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Road Plank Road Co., 1 Ohio N.P.N.S.1 


[§§ 25-26 


where a company’s possession was not in open hos- 
tility to the title of the owner, and prior to its oc- 
cupation no public highway had been established 
there, the owner was not deprived of his property 
in the lot.28 Any attempted conveyance of the title 
by the toll road company after the termination of 
the franchise is void and ineffectual,?® and an at- 
tempt on the part of the company to close up the 
road and use it as private property will be restrain- 
ed by the courts.*° 


Distribution of assets.4: In a turnpike company’s 
stockholders’ action for settlement of affairs and 
distribution of assets, the company was properly 
charged with the full amount due from the county, 
notwithstanding that a settlement kad been made 
for a reduced amount,*? and was also properly charg- 
ed with the full amount of the proceeds of the sale 
of a tollhouse.*® 


[§ 26] 5. Insolvency and Reorganization—a. In 
General. Except when and to the extent that such 
matters are controlled by special statutory provi- 
sions,** general rules relating to insolvency?*® and re- 
ceivers*® apply in case of insolvent turnpike and 


may justly be held that it applies as 
well against private corporation as 
against individual owners.’ Elliott 


30. Generally see Corporations § 
3803 et seq. 


Rights after expiration of charter 
see supra § 14. 


31. See supra § 6. 


$2. Kendall v. Hillsboro, etc., 
Turnpike Road, 67 S.W. 376, 23 Ky.L. 
2372; Pontiac Tp. Highway Com’rs v. 
Cobb, 62 N.W. 554, 104 Mich. 395; 
Tifft v. Buffalo, 82 N.Y. 204; Heath 
v. Barmore, 50 N.Y. 302 [aff 49 Barb. 
496]; People ex rel. New York Cent. 
R. Co. v. State, Tax Commission, 199 
N.Y.S. 820, 205 App.Div. 462. 


33, Cal'—Kellett. va Clayton; 99 
Cal. 210; People v. Anderson, etc., R. 
Corals. bs 808 16,Caln 19.0: 


Colo.—Virginia Canon Toll Road 
Co. v. People, 45 P. 398, 22 Colo. 429, 
37 L.R.A. 711. 


Conn.—State v. Maine, 27 Conn. 641, 
71 Am.D. 89. 


Ill.—Craig v. People, 47 Ill. 487. 


Ind.—Western Plank Road Co. v. 
Central Union Tel. Co., 116 Ind. 229; 
Stout v. Nashville, etc., Gravel Road 
Co., 85 Ind. 466. 


Md.—Sieling v. Uhl, 153 A. 614, 160 
Md. 407. 


Mich.—Pontiac Tp. Highway Com’rs 
v. Cobb, 62 N.W. 554, 104 Mich, 395. 


Mo.—State ex rel. Hines v. Scott 
County Macadamized Road Co., 105 
S.W. 752, 207 Mo. 54, 18 Ann.Cas. 656 
[aff- 30 S:Ct. 110, 205 U.S. 336, 754° Ta 
Ed. 221]; .State v. Hannibal, etc., 
Gravel Road Co., 39 S.W. 910,.138 Mo. 
332, 36 L.R.A. 457; State v. Louisiana, 
etc., Gravel Road Co., 92 S.W. 1538, 116 
Mo.App. 175. 


Nev.-—State v. Dayton, ete., Toll 
Road Co., 10 Nev. 155; State v. Lake, 
8 Nev. 276; State v. Curry, 6 Nev. 
75. 


N.H.—Pierce v. Somersworth, 10 N. 
369. 


WN. Y.—People ex rel. New York Cent. 
R. Co. v. State Tax Commission, 199 
N.Y.S. 820, 205 App.Div. 462. 


Ohio.—Cuyahoga County v. State 


H. 


Pa.—Lenhart v. Wright, 133 A. 495, 
286 Pa. 351; Pittsburg, etc., RCo. v. 
Com., 104 Pa. 583; Johnstown, etc., 
Turnpike Co.’s Petition, 5 Pa.Super. 
65;, Railroad Co. v. Com., 1 Lane.L. 
Rev. 310. 


Tenn.—Montgomery County Vv. 
Clarksville, etc., Turnpike Co., 109 
SW. 1152, 120 Denn. 76. 


Wis.—State v. Duff, 49 N.W. 23, 80 
Wis. 3% 

[a] Adverse possession by com- 
pany.— Where the charter of a toll 
road company created a public ease- 
ment in the use of the road from the 
date of its construction, and the pub- 
lic continuously availed itself of such 
easement, subject only to the ease- 
ment granted to the corporation to 
take specified tolls during the term 
of its corporate existence, neither the 
possession of the original corporation, 
nor that of its successor, was exclu- 
sive as against the public, so as to 
divest the latter of its rights, by ad- 
verse possession. State v. Cape 
Girardeau, etc., Gravel Road Co., 105 
S.W. 761, 207 Mo. 85. 


[b] Rule as to plank roads.—(1) 
Planks placed in a road under a toll 
road franchise are dedicated to public 
use, and cannot be removed by the 
company after the expiration of its 
franchise. Cuyahoga County v. State 
Road Plank Road Co., 1 Ohio N.P.N.S. 
143. (2) Where a plank road com- 
pany purchased land in fee, the pub- 
lic, upon the expiration of the char- 
ter, have no right to unobstructed 
travel over that portion of the road. 
People v. Newburgh, ete., Plank Road 
Co., 86 N.Y. 1. (3) A statutory pro- 
vision that an abandoned plank road 
shall be deemed a public highway, is 
applicable to plank roads abandoned 
before the act took effect. State v. 
Duff, 49 N.W. 238, 80 Wis. 13. 


Power of legislature to make turn- 
pike free public highway after ex- 
piration of franchise see Eminent Do- 
main § 105. 


34. Sieling v. Uhl, supra. 


‘Tt is an old maxim that, ‘once a 
highway, always a highway’ and it 


Roads and Streets (3d ed.) § 80 [quot 
Sieling v. Uhl, 153 A. 614, 619, 160 
Md. 407. 


35. Darnell v. State, 3 S.W. 365,- 
48 Ark. 321. 


36. See statutory provisions. 


37. Morris v. Schollsville Branch 
Red River Turnpike Road, 6 Bush 
(Ky.) 671; Hooker v. Utica, etc., 
ee Road Co., 12 Wend. (N.Y.) 


38. Bryan v. East St. Louis, 12 Ill. 
App. 390. 


39. State v. Cape Girardeau, ete., 
Gravel Road Co., 105 S.W. 761, 207 Mo. 
85; State v. Louisiana, etc., Gravel 
Road Co., 92 S.W. 153, 116 Mo.App. 


Sale of road generally see infra § 
49 


40. Craig v. People, 47 Ill. 487. 


41. Generally see Corporations § 
8887 et seq. 


42. Hustonville & Coffey’s Mill 
Turnpike Road Co. v. McAninch’s 
Adm’r, 207 S.W. 458, 182 Ky. 786. 


[a] Statement of rule.—The com- 
pany was properly charged with full 
amount that had been due from coun- 
ty, though settlement was made for 
reduced amount, where deduction was 
for dividends due county and could 
have been credited on pro rata due 
county as stockholder; other stock- 
holders being entitled to full amount. 
Hustonville & Coffey’s Mill Turnpike 
Road Co. v. McAninch’s Adm’r, 207 S. 
W. 458, 182 Ky. 786. 


. 43. Hustonville & Coffey’s Mill 
Turnpike Road Co. v. McAninch’s 
Adm’r, 207 S.W. 458, 182 Ky. 786. 


44. See statutory provisions; 
infra this section. 


45. See Insolvency 32 C.J. p 796. 


Insolvency of corporation general. 
ly see Corporations §§ 3058-3599. 


, 46. See Receivers 53°C:Ji-p 1 


Receivership of insolvent corpora. 
ne rami see Corporations §§ 
— ts 


and 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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toll road companies and receiverships in connection 
with such insolvent corporations.47 A receiver, di- 
rected to collect tolls on a part of a turnpike placed 
in his hands, had a duty to keep it in repair,+® and 
recovery for negligence in that respect cannot be 
had against the turnpike company on the theory of 
joint operation of the road.4® Under some stat- 
utes,°° the tolls accruing to the state from sub- 
seription to the capital stock of turnpike compa- 
nies cannot be subjected to the payment of the debts 
of the company.*! 


[§ 27] b. Reorganization.°? Under some stat- 
utes®® a turnpike company, by reorganizing, may 
prolong its right to collect tolls beyond the period 
originally limited for its existence.°+ However, a 
statute dividing a turnpike company into two cor- 
porations has been held not to pass to the new com- 
panies a right of exemption from legislative control 
of tolls which was reserved to the original company*® 
notwithstanding a provision that each company 
should retain all the powers, rights, and capacities 
granted by the charter of the original company.°® 


47. See infra this section. 61. 
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Upon reorganization, it was held that a company 
could exercise its chartered rights without filing its 
charter or certificate in the county,*’ the statute 
requiring a certificate to be filed only at the seat of 
government.°® 


[§ 28] ¢. Consolidation.*® A consolidation of 
turnpike companies is usually governed by statutory 
provisions,®°® under some of which only companies 
theretofore organized may be consolidated.°1 When 
the legislature sanctions a consolidation, the new 
company succeeds to all the rights of the former 
companies. ®? 


Purchase of existing roads. It has been held that 
a turnpike company cannot organize for the purpose 
of buying existing roads owned by different corpo- 
rations.°* 


[§ 29] 6. Actions.°* Rules controlling civil ac- 
tions generally, and more particularly civil actions 
by or against corporations, with respect to parties,®* 
pleading,®* evidence,®’ trial,°* and judgment*® ap- 
ply to the parties,“° the pleadings,*™! the evidence,‘? 


51; Western Plank-Road Co. v. Stock- 


48. Lock v. Franklin & H. Turn- 
pike Co., 47 S.W. 133, 100 Tenn. 163. 


49. Lock v. Franklin & H.. Turn- 
pike Co., supra. 


[a] Statement of rule.—Recovery 
for injury from negligence of receiv- 
er of part of a turnpike to keep it in 
repair cannot be had of the turnpike 
ecompany on the theory of joint op- 
eration of the road by the company 
and receiver, the portions of the road 
in question being in the exclusive 
charge of the receiver. Lock* Vv. 
Franklin & H. Turnpike Co., 47 S.W. 
133, 100 Tenn. 163. 


50. See statutory provisions. 


51. State v. Great Miami Turnpike 
Co., 14 Ohio 405. Compare infra § 
29. 


[a] hus it has been held that the 
tolls accruing to the state from sub- 
scription to the capital stock of turn- 
pike companies cannot be subjected 
to the payment of the debts of the 
company under the act, providing 
that the receiver appointed to collect 
the tolls, after paying the expenses 
of the necessary repairs of the road, 
shall, on the order of the auditor of 
the state, pay into the state treasury 
the amount which may be due the 
state in proportion to the number of 
shares of stock, and the balance after 
paying costs, to be applied in satisfac- 
tion of the decree in favor of the cred- 
itor filing his bill. State v. Great 
Miami Turnpike Co., 14 Ohio 405. 


52. Reorganization of corporation 
generally see Corporations §§ 3603- 
3613. ‘ 

53. See statutory provisions. 

54. People v. Pfister, 57 Cal. 532. 

55. Covington & L. Turnpike Road 
Co. v. Sandford, 17 S.Ct. 198, 164 U.S. 
578, 41 L.Ed. 560. 

56. Covington & L. Turnpike Road 
Co. v. Sandford, supra. 

57. Goodbread v. Philadelphia, etc., 
Turnpike Co., 15 Montg.Co. (Pa.) 21. 


58. Goodbread  v. Philadelphia, 
etc., Turnpike Co., 15 Montg.Co. (Pa.) 
21. 


59. Consolidation of corporations 
generally see Corporations §§ 3630-— 
3669. 


60. See statutory provisions. 


Shelbyville, etc., Turnpike Co. 
v. Barnes, 42 Ind. 498. 


62. New National Turnpike Co. v. 
Dulaney, 8 Ky.L. 530. 


[a] Thus where an act of the leg- 
islature sanctioned a consolidation of 
two turnpike companies made by the 
stockholders, which was authorized 
by the charter of one of the com- 
panies, and provided that the con- 
solidation should be valid under a new 
nameand should vest in the new com- 
pany ‘‘all the powers, rights, privi- 
leges, property, and franchises here- 
tofore granted or belonging to either 
of said companies,” it was held that 
the new company succeeded to all the 
rights of the two; companies, and 
could maintain an action on any ob- 
ligation executed to either or both of 
them. New National Turnpike Co. v. 
Dulaney, 8 Ky.L. 530 


63. State v. Beck, 81 Ind. 500. 


64. Actions to enforce liabilities 
for injuries see infra §§ 81-85. 


Civil action by or against corpora- 
tion generally see Corporations §§ 
2862-3028. 


Proceedings for forfeiture of fran- 
chise see supra § 24. 


65. See Parties 47 C.J. p 1. 
66. See Pleading 49 C.J. p 1. 
Pleadings in action by or against 


corporation generally see Corpora- 
tions §§ 2924-2977. 


67. See Evidence 22 C.J. p 1. 


Evidence in action by or against 
corporation generally see Corpora- 
tions §§ 2979-2982. 


68. See Trial 64 C.J. p 1. 


Trial in action by or against cor- 
poration generally see Corporations 
§§ 2984-2987. 


69. See Judgments 33 C.J. p 1042. 


Judgment in action by or against 
corporation generally see Corpora- 
tions §§ 2988-2995. 


70. Gay v. Keys, 30 Ill. 413; Pugh 
v. Miller, 25 (N.E. 1040, 126 Ind. 189; 
Thompson v. Marion, etc. Gravel 
Road Co., 98 Ind. 449. 


71. Lewiston Turnpike Co. v. Shas- 
ta, etc., Wagon Road Co., 41 Cal. 
562; Banty v. Buckles, 68 Ind. 49; 
Aimen v. Hardin, 60 Ind. 119; Miller 
v. Wild Cat Gravel Road Co., 52 Ind. 


ton, 7 Ind. 500; Spradling v. McNees, 
(Ky.) 43 S.W. 765; Harrison County 
v. Berry, etc., Turnpike Co., (Ky.) 
12 S.W. 258; Lock v. Franklin & H. 
janes Co., 47 S.W. 133, 100 Tenn. 


fa] Sufficiency of pleadings.— 
Where the complaint in an action by a 
gravel road company to recover as- 
sessments, alleges ‘that calls were 
made by the board of directors of the 
company, it is not defective for not 
alleging that the board of directors 
was elected and qualified. Miller v. 
es Cat Gravel Road Co., 52 Ind. 


[b] Answer of defendant. — Fort 
Wayne, etc., Land Co. v. Maumee Ave- 
nue Gravel Road Co., 132 Ind. 80; 
Charleston, ete., Turnpike Co. v. Wil- 
ley, 16 Ind. 34. 


72. Cal.—McNulty v. Lawley, 184 
P. 50, 42 Cal.App. 747. 


Ind.—Lebanon & Royalton Gravel 
Road Co. y. Adair, 85 Ind. 244. 


Md.—Wellersburg, etc., Plank Road 
Co. v. Bruce, 6 Md. 457. 


Ohio.—Ireland v. Palestine, 
Turnpike Co., 19 Ohio St. 369. 


Okl.—Gibson v. Rogers County, 181 
Paif20 5 752Okhr ea. 


S.D.—Lawrence County v. 
wood, ete., Toll-Road Co., 
8170, ALS ID ATs. 


[a] Sufficiency of evidence.—(1) 
Evidence of an attempt to substan- 
tially comply with a statute authoriz- 
ing individuals and corporations to 
establish and operate wagon roads at 
a fixed rate of toll, and the construc- 
tion at great expense and mainte- 
nance of such a road for over fifteen 
years by a private corporation, under 
an unchallenged claim of title, which 
was Officially recognized by the coun- 
ty, is prima facie evidence of owner- 
ship, as against the county. Lawrence 
County v. Deadwood, ete., Toll-Road 
Cos) 752 NW) 82%c14 SDs 44 FQ) On 
trial de novo in district court raising 
only jurisdictional questions as to 
county commissioners’ approval of 
report and grant of franchise for toll 
road, a judgment rejecting report of 
road commissioners appointed by 
county commissioners and remanding 
to them, with direction to have new 
survey made, held against the clear 
weight of the evidence. Gibson y. 


etc., 


Dead- 
75 N.W. 
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the trial,7* and the judgment’? in an action by or 
against a- turnpike or toll road company. Thus, 
pleadings must not be evasive;*® recovery cannot 
be had for matters not pleaded;** and the execution 
of a company’s note, denied by verified answer, must 
be proved by plaintiff.77 The granting*of a license 
or franchise creates a presumption that the incorpo- 
ration proceedings were regular.7* It has been held 
that the party seeking to enforce liability has the 
burden to show a stockholder’s assent to increased 
hability.7® It is not ordinarily necessary for a com- 
pany to tender e¢ertificates of the stock subscribed 
for before suing the subseriber;*® and in an action 
to collect such subscriptions, an irregularity in the 
election of directors’! or irregularities occurring 
thereafter’? constitute no defense to the action. 
Neither stock in a turnpike company which belongs 
to private individuals nor the corporate powers 
which are vested in them ean be sold under judgment 
of a court.8° Judgment should be in accord with 
the pleadings;&* and in an action to collect a stock 
subseription, it may be yendered collectible with- 
out appraisement.*® On a trial de novo on jurisdic- 
tional questions only, after the county commission- 
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chise, it was error to order a new survey unless evi- 
dence showed a more feasible route, or route ap- 
proved was not sufficiently definite, or survey was 
incomplete.8* In accord with the rule elsewhere 
stated, no execution can be levied upon the fran- 
chises of a turnpike company except when author- 
ized by statute;*? but other property not essen- 
tial to the exercise of its franchises may be levied 
upon and sold.8& Further, it has been held that in 
proper proceedings in equity the tolls of the com- 
pany may be impounded and its entire property and 
franchises sold for the benefit of its creditors.®® 


[§ 30] D. Public Aid—1. In General. The leg- 
islature may ordinarily authorize the granting of 
public aid to toll road companies, unless some con- 
stitutional provision prohibits such action;?°® but 
such public aid may only be given to corporations 
which are validly organized®t and where there is 
legislative authority therefor.°? However, not ey- 
ery irregularity will so invalidate a company’s or- 
ganization as to prevent such publie aid.°? Sub- 
seriptions may be made, bonds issued, or taxes levied 
only in the manner, form, and upon the terms pre- 
scribed by existing®* statutes;®°° if specific provi- 


ers approved a report and survey and granted a fran- sion therefor is made therein;®* and where there are 


Rogers County, 181 P. 720, 75 Okl. 


Bit; 

73. Gibson v. Rogers County, 
supra. : 

74. Gibson v. Rogers County, 


supra; Lock v. Franklin & H. Turn- 
pike Co., 47 S.W. 1338, 100 Tenn. 163. 


75. Western Plank-Road Co. v. 
Stockton, 7 Ind. 500. 


[a] Reply not evasive.—In an ac- 
tion by a plank road company to re- 
cover a subscription made by defend- 
ant for the construction of the road, 
in which the answer denied liability 
on the ground that there had been a 
departure from the route of the road 
as authorized by statute, a reply that 
the road was commenced and built as 
authorized by the acts of the general 
assembly specified in the complaint, 
the same commencing and touching 
and determining at the points speci- 
fied in said articles of association and 
following the general direction there- 
in designated and authorized, was not 
subject to objection.as being evasive. 
Western Plank-Road Co. v. Stockton, 
7 Ind. 500. 


7g. Lock v. Franklin & H. Turn- 
pike Co., 47 S.W. 133, 100 Tenn. 163. 


[a] Thus recovery from a turn- 
pike company, to extent of net income 
turned over to it by the receiver on 
his discharge, cannot be had for his 
negligence, negligence of the company 
alone being alleged. Lock v. Frank- 
lin & H. Turnpike Co., 47 S.W. 133, 100 
Tenn. 163. 


77. Lebanon & Royalton Gravel 
Road Co. v. Adair, 85 Ind. 244. 


[a] Extent of proof required,— 
Where, in an action on a promissory 
note, executed by a gravel road com- 
pany to one of its officers for money 
borrowed of him, the verified answer 
denied the execution thereof, plaintiff 
was put on proof of execution of the 
note and was required to prove that 
those assuming to act for the corpo- 
ration in its execution possessed com- 
petent authority, and it was not suffi- 
cient to show that those whose names 
were annexed to the note assumed to 
act as officers. Lebanon & Royalton 


Gravel Road Co. v. 
244. 


78. Wellersburg, ete., Plank Road 
Co. v. Bruce, 6 Md. 457. 


_79._ Ireland v. Palestine, ete., Turn- 
pike Co., 19 Ohio St. 369. 


80. Miller v. Wild Cat Gravel Road 
Co. 62 Indi bi. 


81. Washer v. Allensville, C. S. & 
V. Turnpike Co., 81 Ind. 78. 


82. Washer v. Allensville, 
& V. Turnpike Co., supra. 


[a] Statement of rule.—Irregular- 
ities occurring after the election of 
directors of a turnpike company 
which are merely collateral to the 
direct proceedings necessary to enable 
the company to collect stock sub- 
scribed to its preliminary articles are 
no defense in an action to collect such 
subscriptions. Washer v. Allensville, 
Cc. S. & V. Turnpike Co., 81 Ind. 78. 


83. Burns v. Pleasant Hill & J. 
Turnpike Road Co., 3 Ky.L. 619. 


84. Gibson v. Rogers County, ‘181 
P20 5) (Cor Okl 5k 


[a] Judgment not in accord with 
pleadings.—On trial de novo in dis- 
trict court raising only jurisdictional 
questions as to county commissioners’ 
approval of report and grant of fran- 
chise for toll road, under statute, a 
judgment rejecting report of road 
commissioners appointed by county 
commissioners and remanding to 
them with direction to have a new 
survey made was not in accord with 
the pleadings. Gibson v. Rogers 
County, 181 Pi 720, 75 Oki bis 


85. Steinmetz v. Versailles & O. 
Turnpike Go. 87 Ind.457, 


86. Gibson v. Rogers County, 181 
Pri20, 75 Oli b0. 


87. See Executions § 54. 


88. Ammant v. New Alexandria, 
etc., Turnpike Co., 13 Serg.&R. (Pa.) 
210; Baxter v. Nashville, etc., Turn- 
pike Co., 10 Lea (Tenn.) 488; Frank- 
lin, ete., Turnpike Co. v. Young, 8 
Humphr. (Tenn.) 103. 


89. Baxter v. Nashville, ete., Turn- 


Adair, 85 Ind. 


(Oy Sk 


pike Co., 10 Lea (Tenn.) 488; Gleaves 


v. Davidson, ete., County Turnpike 
Co., 4 Baxt. (Tenn.) 83. Compare 
supra § 26. 

90. Mitchell v. Burlington, 4 Wall. 


(U.S.) 270, 18 L.Ed. 350; Wetumpka 
v. Winter, 29 Ala. 651; Justices of 
Clarke County Ct. v. Paris, ete., Turn- 
pike Co., 11 B.Mon. (Ky.) 143. 


, 91. Piper v. Rhodes, 30 Ind. 309. 


92. Driftwood Valley Turnpike Co. 
v. Bartholomew County, 72 Ind. 226. 


Right of counties to grant aid to 
corporations generally see Counties § 
296. 


Right of municipal corporations to 
grant aid to toll road companies see 
Municipal Corporations §§ 4094, 4310. 


93. Walton v. Riley, 3 S.W. 605, 85 
Ky. 413, 9 Ky.L. 29. 


[a] Delay in filing articles.— 
Where a corporation is allowed by 
statute to commence business as soon 
as its articles are filed in the county 
clerk’s office, the failure of a company 
to file articles in the office of the 
secretary of state within three months 
after filing them in the county clerk’s 
office, as required by statute, does not 
invalidate its organization so as to af- 
fect the validity of a tax voted to as- 
sist in building the turnpike. Walton 
se als 3 S.W. 605, 85 Ky. 413; 9 Ky. 


94. Webb v. Brandywine Junction 
Turnpike Co., 55 Ind. 441; Rykers 
ek Turnpike Co. v. Scott, 32 Ind. 

[a] Thus companies organized 
after the passage of a statute author- 
izing public aid are entitled to the 
benefit of its provisions. Rykers Ridge 
Turnpike Co. v. Scott, 32 Ind. 37. 


95. Winchester, ete, Turnpike 
Road Co. v. Clark County Ct., 3 Mete. 


(Ky.) 140. See also cases infra this 
section. r 
96. Justices of Clarke County Ct. 


v. Paris, ete., Turnpike Co., 11 B.Mon. 
(Ky.) 143. 


[a] Absence of specific provision. 
—An order of a county court, by 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutory conditions precedent, such as the making 
of private subseriptions to a certain amount, they 
must be complied with,®* although it is not essen- 
tial that the public record show such fact.°* A turn- 
pike company, upon accepting such a subscription, is 
bound by any conditions imposed by the publie au- 
thorities.°® However, the state cannot recover back 
an oversubscription without offering to transfer the 
excess shares;' and the “supervision” by public 
authorities enjoined by some statutes relates only 
to the appropriation of the money given.? An in- 
formation to forfeit a company’s charter® will not 
lie for alleged irregularities in obtaining publie aid.* 
Where all conditions precedent have been complied 
with, the county official whose duty it is to make 
the subscription may be compelled by mandamus to 
do so;° but, on the other hand, the courts will re- 
strain the giving of aid contrary to law.® 


[§ 31] 2. Assessments and Taxes—a. Validity 
and Enforcement. Statutes providing for public 
aid often make provision for assessments or taxes 
in aid of turnpikes or toll roads.‘ A special tax au- 
thorized by the charter of a turnpike company was 
held to be limited to the reasonable cost of the con- 
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struction.’ The right of a company to collect taxes 
is a power and privilege which may be taken away in 
some instances by the repeal of the statute granting 
it. Under statutes which provide for the aid of 
turnpike companies by an assessment of benefits,+° 
a proper application must be made before an assess- 
ment may be ordered,!! and there must be an ad- 
judication by the body ordering the assessment that 
all preliminary steps have been properly taken.+? 
The assessors must be appointed and notified in the 
manner provided by law,*? and their report must 
conform to the act and order under which they re- 
ceive their appointment.!4 However, presumptions 
will be indulged in favor of the validity of the ap- 
pointment!® including a presumption that the as- 
sessors possess the necessary qualifications,?® that 
assessors have been appointed,1* and that persons act- 
ing as assessors were the proper ones.t® Under some 
statutes the state auditor is the proper person to di- 
rect. the manner in which the assessment should be 
added to the tax duplicate.t® To be valid, a tax 
or assessment must include all the lands within the 
preseribed statutory distance of the road,*° and be 
made or levied by a body acting within its territorial 
jurisdiction,? and composed of a lawful number 


which it is said that it subscribes for 
so many shares of stock, when con- 
curred in by a competent majority of 
the court, is binding when no other 
mode was pointed out, and the court 
had authority to make the subscrip- 
tion. Justices of Clarke County Ct. v. 
Paris, ete., Turnpike Co., 11 B.Mon. 
(Ky.) 148. 


97. Clay v. Nicholas County Ct., 4 
Bush (Ky.) 154. 


98. Clark v. Leathers, 5 S.W. 576, 
9 Ky. L. 558. 


[a] Effect of absence of record 
evidence.—Where county commission- 
ers were authorized to subscribe to 
the stock of a turnpike company, 
when satisfied that an amount suffi- 
cient to complete each mile subscribed 
to had been taken by private subscrip- 
tion, a subscription by them and a 
subsequent levy are not invalidated 
by the fact that their record does not 
show that they were satisfied as to 
the fact of such private subscription 
where it otherwise appeared that the 
private subscription had been made. 
Clark v. Leathers, 5 S.W. 576, 9 Ky.L. 
558. é 


99. Com. v. Springfield, ete., Turn- 
pike Co., 10 Bush (Ky.) 254. 


1. Pittsburgh, etc., Turnpike Road 
Co. v. Com., 2 Watts (Pa.) 433. 


[a] Statement of rule.—Where a 
state subscribes a certain number of 
shares in a turnpike company, and 
afterward it appeared that, in conse- 
quence of mistake or fraud, a larger 
amount had been paid by the state 
than the actual length of the road re- 
quired, it cannot recover back the 
overplus without offering to transfer 
to the company the excess of shares. 
Pittsburgh, etc., Turnpike Road Co. v. 
Com., 2 Watts (Pa.) 433. 


2. Wetumpka v. Winter, 29 Ala. 
651. 
[a] Such a provision, therefore, 


has no reference to the performance 
of the work. Wetumpka v. Winter, 
29 Ala. 651. 


3. See supra § 24. 


4. State v. Danville, 
Road’ Co;, 33° Ind’ 133. 


5. Banta v. Summit Station Turn- 


etc., Gravel 


pike Road Co., 4 Ky.L. 984. 
Mandamus § 389. 


6. Clark v. Leathers, 
ShKS y= Lae bb Se 


Injunction against collection of tax 
see infra § 32 


7. See statutory provisions. 


8 Lykins v. Chesapeake & O. Ry. 
Cor, 209F EL aise ks oC. ClAN 395: 


9. Vanceburg & Stout’s Lane Turn- 
pike Road Co. v. Chesapeake & O. Ry. 
Co., 280 F. 482. 


[a] Thus statute creating the 
Vanceburg & Stout’s Lane Turnpike 
Road Company, and giving it the 
right to levy and collect taxes, was 
passed in contemplation of a statute, 
providing that all charters and grants 
to corporations shall be subject to 
amendment or repeal, and such cor- 
poration must be held to have accept- 
ed such charter, subject to such pow- 
er of repeal. Vanceburge & Stout’s 
Lane Turnpike Road Co. v. Chesa- 
peake & O. Ry. Co., 280 F. 482. 


10. See statutory provisions. 


11. Glass v. Tipton, etc., Turnpike 
Co., 32° Ind. 376; 


See also 


5 S.W. 576, 


12. Barnhill vy. Mill Spring, etc., 
Gravel Road Co., 51 Ind. 354. 
13. Turpin. v. Eagle Creek, etc., 


Gravel Road Co., 48 Ind. 45. 


[a] Assessors appointed by com- 
pany.—An assessment by appointees 
of the company is void and confers no 
right upon the sheriff to collect taxes 
thereunder. Vanceburg, etc., Turn- 
pike Road Co. v. Maysville, etc., R. 


COTTA Wells) UAiia tye (27/by 2.5 
Ky.L. 1404. 
14. Rice v. Danville, ete., Turn- 


pike Road Co., 7 Dana (Ky.) 81. 


15. Evans v. Clermont, etc., Gravel 
Road Cor bling) 1607. Turpin: sv. 
Eagle Creek, etc., Gravel Road Co., 48 
Ind, 45. 


16. Turpin v. Eagle Creek, ete, 
Gravel Road Co., supra. 


[a] Statement of rule.—It will be 
presumed, without a statement to that 
effect in the order granting the peti- 
tion, that the assessors possess the 
necessary qualifications. Turpin v. 


Eagle Creek, ete., Gravel Road Co., 
48 Ind. 45. 


17. Turpin v. Bagle Creek, 
Gravel Road Co., supra. 


[a] Thus in Indiana it has been 
held that the order of assessment of 
the board of commissioners need not 
name the assessors, who may be pre- 
sumed to have been previously ap- 
pointed by another order of the board. 


etc., 


Turpin v.. Eagle Creek, etc., Gravel 
Road Co., 48 Ind. 465. 
18. Evans v. Clermont, etc., Gravel 


Road Co., 51 Ind. 160. 


[a] Tllustration.—It has been held 
that where an assessment has been 
ordered, and the auditor has sworn 
two assessors who have acted and 
served as such, it will be presumed, 
in the absence of anything to the 
contrary, that they were the proper 
assessors. Evans v. Clermont, etce., 
Gravel Road Co., 51 Ind. 160. 


19. See statutory provisions. 


[a] Thus in Indiana the assess- 
ment should be added to the tax du- 
plicate in the manner directed by the 
auditor of state. Center, etc., Gravel 
Road Co. v. Black, 32 Ind. 468. 


20. Evans v. Clermont, etc., Gravel 
Road Co., 51 Ind. 160; Williams v. 
Greensburgh, etc., Turnpike Co., 42 
Ind. 171; Greensburgh, ete., Turnpike 
Co. v. Sidener, 40 Ind. 424; Scott v. 
Mt. Auburn, etc., Turnpike Co., 39 Ina. 
271; Greencastle, etc., Turnpike Co. 
v. Albin, 34 Ind. 554; Robbins v. Sand 
Creek Turnpike Co., 34 Ind. 461; New 
Haven, ete., Turnpike Co. v. Bird, 
33 Ind. 325 [foll Turner v. Thorntown, 
etce., Gravel Road Co., 33 Ind. 317]; 
Hardwick v. Danville, ete., Gravel 
Road Co., 33 Ind. 321; Streetsville 
Plank Road Co. v. Streetsville, 19 U.C. 
@.B.. (Ont) 2°62: 


21. Pendleton, etc., 
v. Barnard, 40 Ind. 146. 


[a] Road in more than one coun- 
ty.—Where a proposed road was pro- 
jected in three counties, and the esti- 
mated cost was reported to the audi- 
tor of each, a tax apportioned by the 
auditor of one county without any- 
thing to show the appraised value of 
the land in the other counties is il- 
legal. Sim v. Hurst, 44 Ind. 579. 
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regularly convened.22. It will be presumed, however, 
that action by a majority of the assessors was under 
proper circumstances authorized by statute.2* An 
incorrect listing of a small parcel of land will not 
prevent the collection of the assessment;?* but ordi- 
narily property is liable for only one turnpike tax,”° 
and tax liability may change with a change in the 
status of the land.2® The failure of a turnpike com- 
pany to file its articles within the statutory time has 
been held not to invalidate a tax previously levied 
in aid of the turnpike.?* 


Correcting and validating assessments. An as- 
sessment may be corrected and omitted lands added 
or included by the original?® assessors,”® even after 
the road has been partially or wholly completed ;*° 
but a board of equalization cannot assess lands omit- 
ted by the assessors.?4 An act which merely re- 
vives a prior one and validates assessments made 
thereunder is not curative, and does not legalize as- 
sessments illegally made.** 


Collection of tax. Under statutory provisions 
making a tax levied for the purpose of aiding in the 
construction of a turnpike collectible in the same 
manner as other taxes,** it is a hen and may be eol- 
lected by distraint;** but where a statute author- 
izing assessments is repealed, the lien and remedy 


22. Fahlor v. Wells County, 101 
Ind. 167; Webb v. Brandywine Junc- 
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shall be determined by the fiscal court 
or board of county commissioners. 


for collection falls with it.25 A company which vol- 
untarily fails or neglects to collect the tax from any 
one person, will not be permitted to collect the 
amount due from other taxpayers not in default.*® 


[§ 32] b. Rights and Remedies of Taxpayers. 
Under the construction put upon some statutes per- 
sons paying taxes or assessments for the benefit of 
a turnpike company, become stockholders in the com- 
pany,** and the stock should be issued to them in 
proportion to the amounts paid by them respective- 
ly;*8 and their ownership of such stock may carry 
the right to vote for directors,?® even though the 
assessments have not been paid.*® Like other stock- 
holders, their liability is limited to the extent of 
their subseription.*! Voluntary subscribers may be 
entitled to credit on their assessments to the amount 
paid on their subscriptions;*2 -and such subscribers 
need not pay their assessments until other persons 
assessed, not subscribers, have paid as much, in pro- 
portion, on their assessments, as such subscribers 
had paid on their subseriptions.** 


Remedies of taxpayer or person assessed. A per- 
son affected by an assessment may appeal from the 
decision of the board of county commissioners, upon 
filing an affidavit in case he is not a party to the pro- 
ceedings,** the grounds of appeal*® and procedure 


53° Ind. 35. 
[a] Extent of rule.—Such rule is 


tion Turnpike Co., 55 Ind. 441. 


[a] More than lawful number.— 
An assessment by more than the law- 
ful number is void. Webb v. Brandy- 


wine Junction Turnpike Co., 55 Ind. 
44j. 
23. Turpin ete., 


v. Eagle Creek, 
Gravel Road Co., 48 Ind. 45. 


{a] Illustration.—Under a statute 
providing for an assessment of bene- 
fits by two of the assessors under 
certain circumstances, where action 
was had by two, it will be presumed 
in the absence of a cantrary showing 
that such circumstances existed as to 
make it proper for two of them to act. 
Turpin v. Eagle Creek, etc., Gravel 
Road Co., 48 Ind. 45. 


24. Hendricks v. Gilchrist, 76 Ind. 
369. 
[a] Application of rule.—The list- 


ing of a small parcel belonging to a 
township and used for school pur- 
poses, in the name of another person 
instead of the township, will not pre- 
vent the collection of the assessment. 
Hendricks v. Gilchrist, 76 Ind. 369. 


25. Vanceburg, etc., Turnpike 
Road Co. v. Maysville & B. S. R. Co., 
TRCN Nie tal PlS ee i SV UZ Oy ZO Oya 
1404. 


[a] Land in two taxing districts. 
—(1) At one time it was held in Ken- 
tucky that a law authorizing the col- 
lection of a tax for the benefit of a 
turnpike company was not invalidated 
by the fact that residents of the tax- 
ing district created are also residents 
of, and subject to tax in, another dis- 
trict. Bruce v. Vanceburg, etc., Turn- 
pike Road Co., 35 S.W. 112, 18 Ky.L. 
35. (2) But subsequent to this de- 
cision, it was provided by statute that 
the same property shall be liable for 
only one turnpike tax, and that where 
it is situated in more than one tax- 
ing district, it shall be taxed in the 
district in which is the turnpike from 
which the property or its owner de- 
rives the greater benefit, which ‘fact 


However, if a taxpayer seeks exon- 
eration in any one district, he must 
obtain the judgment of the fiscal 
court or county commissioners ex- 
empting him. Vanceburg, etc., Turn- 
pike Road Co. v. Maysville & B. S. R. 
Co.,. 77 “Saw.. 1118) 117 Ky. (275, 26 
Ky.L. 1404. 


26. Donnelly v. Carpenter, 47 S.W. 
336, 20 Ky.L. 675. 


[a] Lands included in town after 
passage of statute fixing tax.—Under 
an act providing for the levy of a tax 
on the lands outside certain cities and 
towns, to pay for the building of turn- 
pikes, and to keep the same in repair, 
lands which at the time of the pas- 
sage of the act were not in any town, 
but have since been included in one 
of the towns named, are Subject, as to 
the future, to only such tax as the 
residue of the citizens of the town are 
liable. Donnelly v. Carpenter, 47 S.W. 
386,120 ty La iO. 


27. Walton v. Riley, 
85 Ky. 413,-9 Ky.L. 29. 

28. Webb v. Brandywine Junction 
Turnpike Co., 55 Ind. 441. 


29. Barnhill v. Mill Spring, etc., 
Gravel Road Co., 51 Ind. 354; Hop- 
kins v. Greensburg, etc., Turnpike Co., 


3 S.W. 605, 


46 Ind. 187; Sand Creek Turnpike 
Co. v. Robbins, 41 Ind. 79. 
30. Hopkins v. Greensburg, ete., 


Turnpike Co., 46 Ind. 187. 


31. Manford v. Pleasant Grove, 
ete., Turnpike Co., 42 Ind. 293. 


32. Searcy v. Patriot, etc., 
pike Co., 79 Ind. 274. 


Turn- 


33. See statutory provisions. 
34. Hazzard v. Heacock, 39 Ind. 
172; Salt Lick, etc., Turnpike Road 


Co. Vv. (Gilfiiien, 77 (“SiWa093 4.5007 toy. 
228, 25 Ky.L. 1319. 


35. Pugh v. Miller, 25 N.E. 1040, 
126 Ind. 189; Webb v. Brandywine 
Junction Turnpike Co., 55 Ind. 441; 
Marion Tp. Gravel Road Co. v. Sleeth, 


effective even though the road has 
been completed on the faith of such 
assessments. Webb v. Brandywine 
Junction Turnpike Co., 55 Ind. 441; 
Marion Tp. Gravel Road Co. v. Sleeth, 
53 End. 35. 


36. Salt Lick, ete., Turnpike Road 
Co. v. Gilfillen, 77 S.W. 934, 117 Ky. 
223, 25 Ky.L. 1319. 


37. Schofield v. Henderson, 67 Ind. 
258; Lincoln v. State, 36 Ind. 161; 
Vanceburg, ete., Turnpike Road Co. 
v. Maysville, etc., R. Co., 77 S.W. 1118, 
117 Ky. 275, 25 Ky.L. 1404; Salt Lick, 
etc., Turnpike Road Co. v. Gilfillen, 
UT, S.W... 9346 LL Key. 2285025 Keyeis 
1319; Clark County v. Winchester, 
etc., Turnpike Road Co., 43 S.W. 716, 
19 Ky.L. 1435. 


38. Clark County v. Winchester, 
etc., Turnpike Road Co., supra. 


39. Lincoln v. State, 36 Ind. 161. 


Right of stockholders to vote see 
supra § 15. 


40. Lincoln v. State, 36 Ind. 161. 


41. Salt Lick, ete., Turnpike Road 
Co. v. Gilfillen, 77 S.W. 934, 117 Ky. 
223, 25 Ky.L. 1319. 


[a] Effect of company’s insol- 
vency.— Where, by the terms of the 
statute, the liability of the taxpayers 
is to pay only so much as is required 
to assist in building the road, their 
liability is at an end when they have 
paid such a sum, notwithstanding the 
fact that the company becomes in- 
solvent through bad management. 
Salt Lick, ete., Turnpike Road Co. v. 
Gilfillen, 77 S.W. 934, 117 Ky. 223, 25 
eyed Lo), 


42. Fall Creek, etc., Gravel Road 
Co. v. Wallace, 39 Ind. 435. 


43. Fall Creek, etc., Gravel Road 
Co. v. Wallace, supra. 


44. Swindler v. Monrovia, ete., 
Gravel Road Co., 33 Ind. 160; Jones v. 
Theiss, 30 Ind. 311. 


45. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 


[§§ 31-32 


§§ 32-33] 


thereon*® being governed principally by statute. In 
some states a further appeal lies to the supreme 
A taxpayer may have the collection of an 
illegal assessment restrained by injunetion,#® upon 
filing a complaint setting forth sufficient facts to 
entitle him to relief*® which are not successfully con- 
In such a proceeding, however, a col- 
lateral attack will not:be permitted upon a properly 
made finding of the board of commissioners regard- 
ing the organization of the company,*! and it is not 
a valid objection to an assessment that the lands 
of persons other than plaintiff were incorrectly de- 
seribed.®? A landowner is not estopped from bring- 
ing such a suit because he permitted the road to be 
completed,®* and he may also maintain a suit for an 
accounting in aid of a prayer for injunction.** 
may also compel a refund of excessive taxes;®° but 


court.*7 


troverted.®° 


[a] In Indiana under the broad 
provisions of the statute, an appeal 
may be taken, among other matters, 
on the following questions: (1) 
Whether the company was legally or- 
ganized; (2) whether it has a valid 
subscription ‘of three fifths the -.cost 
of the road; and (3) whether the esti- 
mate of cost was made by a com- 
petent and disinterested engineer. 
Alexander Vv. McCordsville, etc., 
Gravel Road Co., 44 Ind. 436. 


46. See statutory provisions. 


[a] Pleading.—The Indiana stat- 
ute authorizing an appeal does not 
contemplate any pleadings; the land- 
owners have the benefit of all legal 
objections which they can urge to the 
assessment without any formal plead- 
ing of them, and the issue between 
the parties is the amount of the as- 
sessment, which issue may be tried by 
a jury. James v. Greensboro, etc., 
Turnpike Co., 47 Ind. 379; Rising 
Sun, ete., Turnpike Co. v. Hamilton, 
45 Ind. 382 [fol Rising Sun, etc., 
Turnpike Co. v. Beaty, 45 Ind. 385]. 


[b] Evidence.—On the trial of the 
appeal, the articles of association of 
the company are admissible in evi- 
dence without proof of their execu- 
tion, where it is shown that they have 
been duly recorded as required by 
statute. James v. Greensboro, etc, 
Turnpike Co., 47 Ind. 379. 


[c] Judgment and execution.— 
Where, on such appeal, the assess- 
ment is reduced, certain sums are or- 
dered to be assessed against certain 
designated tracts of land, other tracts 
are ordered to be released from as- 
sessment, and the court’s action is 
ordered to be certified to the county 
auditor with directions to correct the 
tax duplicate to correspond with the 
assessment made by the court, such 
orders of the court do not constitute 
a judgment, and execution cannot is- 
sue thereon. Needham v. Gillaspy, 49 
Ind. 245. : 


47. See statutory provisions. 


{a] In Indiana an appeal lies to 
the supreme court from the judg- 
ment of a circuit court rendered on an 
appeal from the order of the board of 
county commissioners. James v. 
Greensboro, ete., Turnpike Co., 47 Ind. 
379... 


48. Lykins v. Chesapeake & O. Ry. 
Co.; 209 F..578, 126 C.C.A. 395; Mun- 


eie, etc., Turnpike Co. v. Keesling, 
49 Ind. 184; Webb v. Cutsinger, 48 
Ind. 246. See also Highways § 499. 


Injunctions generally see Injunc- 
tionsso2 ©.) 0 Dis 


49. Evans v. Clermont, etc., Gravel 
Road Co., 51 Ind. 160; Knight v. Flat- 
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pany.°® 


ment.°* 


porate act.°® 


He 


rock, etc., Turnpike Co., 45 Ind. 134; 
Sim v. Hurst, 44 Ind. 579; Forgey v. 
aaa Gravel Road Co., 37 Ind. 


[a] Sufficiency of petition—Under 
a statute requiring the person esti- 
mating the cost of the road to ‘take 
an oath to perform his duty accord- 
ing to the best of his ability,’ a com- 
plaint which alleges that the engineer 
did not take an oath that he would 
discharge his duties ‘‘according to 
and as required by law,” is insuffi- 
cient. Sim v. Hurst, 44 Ind. 579. 


50. Couch y. Ulster, ete., Turn- 
pike Co., 4 Johns.Ch. (N.Y.) 26. 


[a] Departure in reply. — Where 
the action is based on the ground that 
lands liable to assessment have been 
omitted, and an answer is filed setting 
up a corrected assessment, it is a 
departure to reply that the lands of 
plaintiff and other lands within the 
taxing limits are improperly de- 
scribed. Hopkins v. Greensburg, etc., 
Turnpike Co., 46 Ind. 187. 


51. Barnhill v. Mill Spring, etce., 
Gravel Road Co., 51 Ind. 354; Evans 
v. Clermont, etc., Gravel Road Co., 51 
Ind. 160. - 


[a] Application of rule.—(1) Thus, 
a cqlateral attack will not be permit- 
ted ‘upon the finding of the board of 
commissioners regarding the organi- 
zation of the company, the sufficiency 
of its articles of association, the esti- 
mate of the cost of construction, and 
the fact that the company has the 
requisite amount of stock to entitle it 
to have an assessment of benefits 
made. Barnhill v. Mill Spring, etc., 
Gravel Road Co., 51 Ind. 354; Evans 
v. Clermont, etc., Gravel Road Co., 51 
Ind. 160. (2) But, on the other 
hand, it was held that where the 
county commissioners. were not re- 
quired to ascertain and determine, 
as a jurisdictional fact, whether the 
conipany has been duly and legally 
organized, persons whose lands have 
been assessed are not concluded by 
such finding, if made. Rhodes v. 
Piper, 40 Ind. 369. 


52. Hopkins v. Greensburg, 
Turnpike Co., 46 Ind. 187. 


53. See cases infra this note. 


[a] Statement of rule.-—Owners of 
land illegally assessed are not es- 
topped from suing to restrain the 
collection of the assessment by the 
fact that they have stood by and seen 
the road constructed or have used it 
after its completion, as they are not 
called upon to take any action prior 
to the collection of the assessment 
and they had a right to infer that 
the company intended to build the 


ete., 
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he has no right of action against the county treas- 
urer for turning over the tax collected to the com- 
In an action on a note given for an assess- 
ment, the maker is not estopped to set up the ille- 
gality of the assessment by his giving the note, un- 
less he did so with knowledge of the illegality ;°* but 
it is no defense to an action to collect the tax that 
the directors had borrowed money before the re- 
sources of the company met its charter require- 


[§ 33] HE. Location—1. In General. It is essential 
to the establishment and existence of a toll road that 
there be a location thereof. by some appropriate cor- 
To constitute a valid location of a 
turnpike road the company must comply with all 
statutory or charter requirements relating thereto.®° 
However, charter or statutory requirements®! or 


road without collecting such illegal 
assessments. Hopkins v. Greensburg, 
etc., Turnpike Co., 40 Ind. 44 [foll 
Pavy v. Greensburgh, etc., Turnpike 
Co., 42 Ind. 400; Williams v. Greens- 


burgh, etc. Turnpike Co., 42 Ind. 
sliegli ls 
54. Lykins v. Chesapeake & O. Ry. 


Co., 209 F. 578, 126 C.C.A. 395. 


[a] ‘Thus a property owner who 
had paid special taxes in aid of the 
SoeAoan of the road of a turnpike 
compa and thereby became a stock- 
holder under its charter held entitled 
to maintain a suit against the com- 
pany for an accounting in aid of a 
prayer for an injunction to restrain 
the collection of further taxes. Ly- 
kins v. Chesapeake & O. Ry. Co., 209 
BY. 573, 126 €.C.A, 395. 


55. Lewis County, ete., Turnpike 
Road Co. v. Thomas, 3 S.W. 907, 8 
Ky.L; 872. 


56. Rhodes v. Piper, 47 Ind. 457. 


57. Williams v. Pendleton, etc., 
Turnpike Co., 76 Ind. 87; Parsons v. 
Pendleton, etce., Turnpike Co., 59 Ind. 
36; Maddy v. Sulphur Springs, etce., 
Turnpike Co., 57 Ind. 148. 


58. Vanceburg, etc., Turnpike Road 
Co. v. Maysville, ete., R. Co., 77 S.W. 
1118, 117 Ky. 275, 25 Ky.L. 1404. 


59. State v. Douglas County Road 
Cor, LOvOr. 135: : 


60. Conn.—Sherwood v. Weston, 18 
Conn. 32. 


Ind.—Wayne, ete., Turnpike Co. v. 
Moore, 82 Ind. 208; Neff v. Moores- 
ville, ete., Gravel Road Co., 66 Ind. 
279; Green v. Beeson, 33 Ind. 7; State 
v. Royster, 10 Ind. 486. 


Md.—Williamsport, etc., Turnpike 
Co. v. Hollman, 8 Gill & J. 75. 


Mich.—Detroit, etc., Plank Road Co. 
v. Circuit Judge, 67 N.W. 531, 109 
Mich. 3871. 


Nev.—State v. Curry, 1 Nev. 251. 


N.J.—State v. Godwinsville, ete., 
Macadamized Road Co., 10 A. 666, 49 
N.J.Law 266, 60 Am.R. 611; Freehold- 
ers v. Red Bank, etc., Turnpike Co., 
18 N.J.Eq. 91. 


N.Y.—WHastern Plank Road Co. v. 
Vaughan, 14 N.Y. 546; People v. Wa- 
terford, etc., Turnpike Co., 3 Abb.Dec. 
580; Estes v. Kelsey, 8 Wend. 555. 


Tenn.—Topp v. Garrett, 1 Swan 255; 
Franklin, ete., Turnpike Co, v. Camp* 
bell, 2 Humphr. 467. 


Va.—Callison v. Hedrick, 15 Gratt. 
(56 Va.) 244. 


61. See statutory provisions, 
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contracts respecting location®? should be liberally 
construed,** and a reasonable conformity is all that 
may be required.®* Thus it is held that the location 
is sufficient where the termini are located near those 
designated and the general direction of the charter 
route is followed, even though there is a variation 
for the purpose of avoiding obstacles. or shortening 
the distance,°® that a temporary location does not 
exhaust the power of the company,*® and that a cor- 
poration empowered to build to or from a city may 
extend its road within the corporate lmits.°7 
also held that the directors had power to designate 
the route after the failure of the state engineer to 
However, a flagrant 
deviation from the prescribed route, injuring the 
freehold of an individual, may be restrained by in- 
junction;°® and a subscription agreement could not 


act, as required by statute.** 


be enforced, where the company 


Designation of route in articles of 
association see supra § 12. 


62. Elizaville & Fairview T. P. R. 
ConweeCarr May lOp: 228: 


63. Ind.—Beckner v. Riverside, 
ete., Turnpike Co., 65 Ind. 468. 


Ky.—BElizaville & Fairview T. P. R. 
Go. v. Carr; 1-Ky;Op. 228. 


Md.—Williamsport, ete., Turnpike 
Co. v. Hollman, 8 Gill & J. 75. 


Mass.—Stanwood vy. Peirce, 7’Mass. 
458. 


N.Y.—Farmers’ Turnpike Road v. 
Coventry, 10 Johns. 389. 


Pa.—Dunmore Borough’s Appeal, 17 
Ar Os lL aon 360. 


Tenn.—Hadley v. Harpeth Turnpike 
Co., 2 Humphr. 555. 


[a] Illustration.—The vagueness 
of a contract as to the particular line, 
the length of the road to be built, to- 
gether with the difficulty of a literal 
compliance with the contract, locat- 
ing the road on the line, and other 
circumstances tending to explain the 
intention of the parties, requires a 
liberal construction of the agreement. 
Elizaville & Fairview T. P. R. Co. v. 
Carr, 1 Ky.Op. 228. 


64. Hadley v. Harpeth Turnpike 
Co., 2 Humphr. (Tenn.) 555. 


65. Beckner  v. Riverside, etc., 
Turnpike Co., 65 Ind. 468; Western 
Plank Road Co. v. Stockton, 7 Ind. 
500; Williamsport, ete., Turnpike Co. 
v. Hollman, 8 Gill & J. (Md.) 75; 
Stanwood v. Peirce, 7 Mass. 458; Had- 
ley vy. Harpeth ‘Turnpike Co., 
Humphr. (Tenn.) 555; Eranklin, etc., 
Turnpike Co. v. Campbell, 2 Humphr. 
(Tenn.) 467. 


[a] “From” certain point to an- 
other place.—(1) Where the provision 
was that the road should be made 
“from” a college to another place, it 
was held that the road might begin 
at a distance of eight rods from the 
college grounds. Stanwood vy. Peirce, 
7 Mass. 458. (2) But where the stat- 
ute required the route to be built 
“from” a certain town, it was held 
that the location was not satisfied by 
beginning at a point one hundred and 
fifty yards beyond the village limits. 
Franklin, ete., Turnpike Co. v. Camp- 
bell, 2 Humphr. (Tenn.) 467. 


[b] “Near? certain point.—Where 
the designation is that the road shall 
start “near” a certain point, a rea- 
sonable approach to that point has 
been held sufficient. Hadley v. Har- 
peth Turnpike Co., 2 Humphr. (Tenn.) 
Boos 
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It is 


way.?® 


did not use an 


[c] ‘“®o” certain place.—(1) The 
grant of a right to build a turnpike 
“to” a certain city gave the company 
no right to extend its road within the 
city limits. Pontiac, etc., Plank Road 
Co: v. Hilton, 69 Mich. 115. (2) But 
it was held that a like grant should 
have a reasonable interpretation and 
that the road might be extended with- 
in the city limits. Wilson v. Midway, 
ete., Turnpike Road Co., 4 Ky.L. 727. 


66. Dunmore Borough’s Appeal, 17 
A. 34, 1 Mon. Common- 
wealth Title Ins., etc., . v. Willow 
Grove, ete., Plank Road Co., 17 Montg. 
ConvCRan ene. 


fa] Right to increase width.—By 
taking less than the authorized width, 
the company did not exhaust its pow- 
er to take an additional strip to the 
full limit authorized, should the ne- 
cessities of public travel require such 
widened highway. Commonwealth Ti- 
tle Ins., etc., Co. v. Willow Grove, etc., 
Penk Road Co., 17 Montg.Co. (Pa.) 


Change in route as abandonment of 
franchise see supra § 23. 


67. Wilson v. Midway, ete., Turn- 
pike Road Co., 4 Ky.L. 727; Farmers’ 
Turnpike Road v. Coventry, 10 Johns. 
(N.Y.) 389. Contra Dougall v. Sand- 
wich, ete., Plank, ete., Road Co., 12 
UCB COnt): 59% 


68. Hadley v. Harpeth Turnpike 
Co., 2 Humphr. (Tenn.) 555. 


69. Franklin, ete., Turnpike Co. v. 
Campbell, 2 Humphr. (Tenn.) 467. 


Injunction generally see Injunc- 
» p 
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70. Frankfort, ete., Turnpike Co. v. 
Churchill, 6 T.B.Mon. (Ky.) 427, 17 
Am.D. 159. 


mie buity: of stockholders see supra 
6. 


71. Callison v. Hedrick, 15 Gratt. 
(56 Va.) 244. : 


[a] Walidity of certification of 
map.—A certification of a map is val- 
id even though the commissioners 
were not together at the time of the 
certification, provided they acted to- 
gether in designating the route. Estes 
v. Kelsey, 8 Wend. (N.Y.) 555. 


72. Commonwealth Title Ins., etc., 
Co. v. Willow Grove, ete., Plank Road 
Co., 1 bfonts:Cos (Pa.) <i16: 


73. Carter v. Meuli, 55 P. 138, 122 
Cal. 367. 


[a] In New Jersey (1) it is held 
that under an act authorizing a turn- 
pike on a public highway, upon the 
highway being vacated according to 


[§§ 33-34 


agreed location.’° j 


Proof of location. The location may be shown by 
a plat recorded as required by statute," or by the 
fence lines and stone walls, or other boundary lines, 
which mark the outer limits of the road." 


[§ 34] 2. Use of Highway or Other Road. The 
legislature may authorize the location of a toll road 
on a highway which has been vacated,** and as a 
toll road is a public highway,** the conversion of a 
free public highway into a toll road does not change 
the character of the road but only the method of 
maintaining it, and hence the legislature may au- 
thorize the location of a toll road on an existing high- 
Such grants, however, being in restraint of 
the common right to use the highway free of tolls, 
are to be strictly construed and nothing is to be 
taken by implication.7°® 


Thus a grant of the right 


law, a vacation for the express pur- 
pose of carrying out the act author- 
izes the location of a turnpike on the 
highway. Wright v. Carter, 27 N.J. 
Law 76. (2) And that a provision 
in the charter of a turnpike company 
that “no gate or turnpike shall be 
erected or kept on any part of the 
highway which has heretofore been 
used as such’? does not forbid the 
erection of a gate on a highway used 
as such at the date of the eharter, 
but which has since been vacated. 
State v. Passaic Turnpike Co., 27 N. 
J.Law 217, 


74 See supra § 6. 


75. Ga.—Pike County Justices v. 
ree etc., Plank-Road Co., 9 Ga. 


Ind.—Carter y. Clark, 89 Ind. 238. 


La.—St. Joseph Plank Road Co. v. 
Kline, 30 So. 854, 106 La. 325. 


ee ae v. Hampton, 2 N.H. 


N.¥.—People v. Fishkill, etc., Plank 
Road Co., 27 Barb. 445; Fishkill v. 
ec etc., Plank Road Co., 22 Barb. 

ot. 


Ohio.—Chagrin Falls, ete, Plank 
Road Co. v. Cane, 2 Ohio St. 419. 


Or.—Tillamook County v. Wilson, 
River Road Co., 89 P. 958, 49 Or. 309. 


Pa.—Commonwealth vy. Philadel- 
phia, etc., Turnpike Co., 2 Pa.Dist. 10, 
12 Pa.Co, 275. 


Vt.— Panton Turnpike Co. vy. Bish- 
Opole Vita ee 


See also Eminent Domain § 105. 


[a] Delegation of power.—Such 
power may be delegated to the courts. 
Commonwealth v. Philadelphia, ete., 
supa Cos, 2 Pa.Dist. 10,’ 12) PacCo: 


_[b] Location by committee.— 
Where, ‘by the act of incorporation, 
a committee is appointed to locate 
the road, and they establish it upon 
a preéxisting highway, this is equiv- 
alent to an express grant to build the 
road on such highway. Panton Turn- 
pike Co. v. Bishop, 11 Vt. 198. 


[c] Lease of road.—Under the Ore- 
gon statutes, a county may lease a 
road to a corporation to be maintained 
and repaired for a period not exceed- 
ing ten years. Tillamook County v. 
geteen River Road Co., 89 P. 958, 49 

13 ; 


76. Mahoney v. Nuttman, 27 Cal. 
342; Pike County Justices v. Griffin, 
etc., Plank Road Co., 9 Ga. 475; Groff 
v. Bird-in-Hand Turnpike Co., 18 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 34] 


to appropriate part of a highway does not authorize 
the erection of gates and the collection of tolls,*7 
especially under statutes prescribing as a condition 
precedent to the right to collect tolls, an agreement 
with the county court or other body;‘* and, in gen- 
eral, all charter or statutory requirements relating 
to the obtaining of the consent of, or making agree- 
ments with, certain designated officials must be com- 
plied with by the making of agreements within the 
authority of the officials named.7® The company’s 
intention to comply with the agreement may be as- 
sumed when it takes possession and assumes con- 
trol.8° A modification or rescission of the contract, 
with the assent of the company, may be made by the 
legislature.61_ A grant providing for the location 
of the turnpike on part of an existing highway does 
not authorize a location for any greater length on 
such highway;8? while, on the other hand, a grant 
to construct the turnpike wholly on the bed of an 
existing highway does not authorize a departure 
therefrom.** A charter provision authorizing the 
company to locate its road on any part of a public 
highway when necessary to do so, did not authorize 


431, 128 Pa. 621, 5 L.R.A. 661 [aff 22 
A. 834, 144 Pa. 150]. 


[a] Application of rule.—A limita- 
tion of the use of the highway to cas- 
es of necessity excludes all idea of 
the grant of a right to use the whole 
highway; and the necessity contem- 


town. 


[b] 
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gives authority to agree upon 
compensation, the other to grant the 
right to use the highways of the 
Palmer  v. 
Plank Road Co., 11 N.Y. 


Authority of county court.— 
Under the statutes relating to such 


[65 C.J.] 1145 


it to appropriate the whole course of the highway.** 
Where the charter specified the termini of the road 
but was silent as to the intermediate route, it was 
held that the company could not appropriate an ex- 
isting public highway between the termini merely 
to avoid the necessity of acquiring a new route 
through private property.*® 


Title of grantee. Such a franchise does not vest 
in the grantee a fee simple title, but only an ease- 
ment,’* which is subject to the easement of the 
public’? and the jurisdiction of the public authori- 
ties.°§ 


Action to enjoin the unlawful appropriation and 
use of a public road by a turnpike company may 
only be brought by one who is not barred by laches 
or estoppel®® and who alleges facts sufficient to jus- 
tify relief.°° 

Compensation, either to the town or adjoining 
landowners, is not ordinarily necessary,®! except 
when required by statute or agreements made in pur- 
suance of statute,®? the keeping of the road in re- 
pair being deemed a sufficient consideration.®® 


the | 32. 


So... LOD DEN EVs 
(Tenn.) 459. 


84. Justices v. Griffin, ete., Plank 
Road Co., 9 Ga. 475. 


85. Groff’s Appeal, 128 Pa. 621, 144 
Pa. 159; Johnstown, ete., 


Garrett, 1 Swan 


EC. Plain, 
376. 


eles 


plated was not an absolute, insur- 
mountable necessity, but a reasonable 
one. Pike County Justices v. Griffin, 
etc., Plank-Road Co., 9 Ga. 475. 

77. Commonwealth v. Worcester 
Turnpike Corp., 3 Pick. (Mass.) 327; 
Wales v. Stetson, 2 Mass. 143, 3 Am. 


78. Douglas County Road Co. v. 


Canyonville, ete, Gravel Road Co., 
8 Or. 102. 
{a] Exclusive right to tolls.—The 


first corporation to appropriate part 
of the highway does not acquire an 
exclusive right to collect tolls, but 
the county court may confer the right 
on another corporation which subse- 
quently appropriates part of the high- 
way. Douglas County Road Co. v. 
Canyonville, etc., Gravel Road Co., 8 
Or. 102. 


79. Mich.—Detroit, etc., Plank 
Road Co. v. Fisher, 4 Mich. 37; Atty.- 
Gen. v. Detroit, etc., Plank Road Co., 
2 Mich. 138. 


Mo.—State v. Louisiana, etc., Gravel 
Road Co., 92 S.W. 158, 116 Mo.App. 
NUS, 


N.J.—Monmouth County v. Red 
Bank, ete., Turnpike Co., 18 N.J.Eq. 
oT. 


N.Y.—Palmer v. Ft. Plain, ete., 
Plank Road Co., 11 N.Y. 376; Peo. v. 
Fishkill, etc., Plank Road Co., 27 
Barb. 445; Fishkill v. Fishkill, etc., 
Plank Road Co., 22 Barb. 634. 


Or.—State v. Douglas County Road 
Co., 10 Or. 185; Douglas County Road 
Co. v.. Abraham, 5 Or. 318. 


{a] Construction of statutes.—An 
act which authorized the supervisors 
and commissioners of highways to 
agree with plank road companies, “up- 
on the compensation and damages to 
be paid by said company, for taking 
and using any of the highways of the 
town,” was not repealed by a later 
act authorizing such companies “to 
procure by agreement” from the same 
officers ‘“‘the right to take and use any 
part of any public highway necessa- 
ry for the construction,” as the one 


agreements, the county court can con- 
fer no right on a corporation to col- 
lect tolls on a public highway which 
has not been included in the location 
of the corporate road. State v. Doug- 
las County Road Co., 10 Or. 185. 


[ec] When consent unnecessary.— 
The necessity of consent required by 
statute is dispensed with by a charter 
provision authorizing the company to 
enter upon and take possession of a 
certain highway. Detroit, ete., Plank 
Road Co. v. Fisher, 4 Mich. 37; Atty.- 
Gen. v. Detroit, etc., Plank Road Co., 
2 Mich. 138. 


[ad] Use of county bridge.—It has 
been held that where the charter of 
a turnpike company authorizes it to 
construct its road in such a way that 
a county bridge would form part 
thereof, the county may sue to re- 
strain the turnpike company from us- 
ing it as part of their road until the 
damages were assessed, and the title 
of the bridge was vested in the com- 
pany, so that the county might be re- 
lieved from the obligation to repair it. 
Monmouth County v. Red Bank, etc., 
Turnpike Co., 18 N.J.Eq. 91. 


80. Fishkill v. Fishkill, ete., Plank 
Road Cos 22. Barb. CN.Y.) 634. 

[a] Thus such intention may be 
assumed by the public officials when 
the company takes possession and as- 
sumes control of a certain piece of 
the highway and a bridge, expends 
labor, lays down plank, and constructs 
their road upon and over them in the 
same manner as they had been doing 
with the residue of the road before 
reaching that point. Fishkill v. Fish- 
kill, etc., Plank Road Co., 22 Barb. (N. 
Y.) 634. 

81. People v. Fishkill, ete., Plank 
Road Co., 27 Barb. <(N.Y.) 445. 


[a] Manner of action.—Such mod- 
ification or rescission may be made by 
the legislature, either by its direct 
action or by authority conferred upon 
and exercised by the supervisors and 
commissioners of the highway. Peo- 
ple v. Fishkill, etc., Plank Road Co., 
27 Barb. (N.Y.) 445. 


82. Sherwood v. Weston, 18 Conn. 


Turnpike 
Co.’s Petition, 8 Pa.Super. 65. 


86. Vernon Shell Road Co. v. Sa- 
vannah, 22 S.B. 625, 95 Ga. 387; North- 
ern Turnpike Road Co. v. Smith, 15 
Barb. (N.Y.) 355. 


87. Walker v. Caywood, 31 N.Y. 
51; ‘Ireland v. Oswego, ete., Plank 
Road Co., 13 N.Y. 526. Contra Nolens- 
ville Turnpike Co. v. Baker, 4 Humphr. 
(Tenn.) 315. 


[a] Thus a plank road company 
has no right to exclude the public 
while the road is being converted from 
an ordinary highway into a plank 
road. Ireland v. Oswego, ete., Plank 
Road Co., 13 N.Y. 526. 


[b] But on other hand it has been 
held that the effect of the establish- 
ment of the turnpike is to abolish the 
old road. Nolensville Turnpike Co. vy. 
Baker, 4 Humphr. (Tenn.) 315. 


88. People v. Cummings, 59 N.E. 
703, 166 N.Y. 110 [rev 65 N.Y.S. 581, 
53 App.Div. 36, and rearg den 60 N. 
E. 1118, 166 N.Y. 636}; Walker v. 
Caywood, 31 N.Y. 51; Reg. v. Davis, 
24 U.C.C.P. (Ont.) 575. Contra Cha- 
grin Falls, ete., Plank Road Co. v. 
Cane, 2 Ohio St. 419. 


89. Wenger v. Rohrer, 3 Pa.Super. 
596; Sigle v. Bird-in-Hand Turnpike 
Coy 3 Lanc.L.Rev. (Pa.) 258. 


90. Palmer v. Logansport, etce., 
Giovet Road Co., 8 N.E. 905, 108 Ind. 


[a] ‘In such action it is not suffi- 
cient to aver such a state of facts 
merely as would authorize a proceed- 
ing in the nature of quo warranto on 
the part of the state; nor is it suffi- 
cient to aver that the company’s ac- 
tion is unlawful or unauthorized, as 
this is a mere conclusion of law. 
Palmer v. Logansport, ete, Gravel 
Road Co., 8 N.E. 905, 108 Ind. 137. 


91. Chagrin Falls, ete., Plank Road 
Co. v. Cane, 2 Ohio St. 419; Barnet v. 
Passumpsic Turnpike Co., 15 Vt. 757- 


92. See statutory provisions. 
93. See cases infra this section. 
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[§ 35] 8. Tollgates and Tollhouses®+—a, In Gen- 
‘Under the interpretation put upon most stat- 
utes regulating toll road companies, a company may 
erect houses for the accommodation of toll gather- 
ers®® within the limits of the road,°® but must ex- 
ercise the right so as to occasion as little injury as 
possible to adjoining landowners.°®* 
company cannot build a tollhouse within the limits 
of a public highway over which the turnpike was 
constructed without the consent of the owner of the 
The location of the tollgates on 
the road generally depends on a construction of the 
Thus, in construing particular statutes, 
it has been held that tollgates may intersect an old 
highway,! or may be erected on branch roads,” and 
that a gate two and three-fourths miles from a state 
A reasonable con- 
struction of a charter provision acquiesced in for 


eral. 


servient estate.°§ 


statute.®® 


line was not “near” such line. 


94. Erection of gates as condition 
precedent to collection of tolls see in- 
fra § 66. 


95. Maysville & Mt. Sterling Turn- 
pike Road Co. v. Ratliff, 3 S.W. 148, 
85 Ky. 244; Wright v. Carter, 27 N.J. 
Law 76; Ridge Turnpike Co. v. Stoe- 
Yage 2 Watts & S. (Pa.) 548, 6 Watts 
zy S. 378. 


[a] Illustration.—The right con- 
ferred by the legislature on a turn- 
pike corporation to build a turnpike, 
erect gates, and receive tolls, car- 
ries with it the right to erect toll- 
houses for the accommodation of the 
toll gatherers, the company exercis- 
ing that right so as to occasion as 
little injury as possible to adjoining 


landholders. Wright y. Carter, 27 N. 
J.Law 76. 
96. Maysville & Mt. Sterling es 


pike Road Co. v. Ratliff, 3 S.W. 148, 
85 Ky. 244; Wright v. Carter, el Nias 
Law 76; Ridge Turnpike Co. v. Stoe- 


ver, 2 Watts & & S. (Pa.) 548, 6 Watts 
& S. 378. 
[a] Thus a turnpike company was 


authorized by its charter to acquire 
land for its road forty five feet wide, 
sixteen feet of which was to be cov- 
ered with stone, and used for travel. 
Held, it may erect a tollgate within 
the forty five feet without rendering 
itself liable for obstructing the ,high- 
way, provided it leaves sixteen feet 
covered with stone free for travel. 
Maysville, ete., Turnpike Road Co. v. 
Faeipet 3 S.W. 148, 85 Ky. 244, 8 Ky. 
Be deiss5 


97. 
76. 


98. Laughery Turnpike Co. y. Mc- 
Creary, 46 N.E. 906, 147 Ind. 526; Dan- 
ville & B. S. W. L. Gravel Road Co. 
v. Campbell, 87 Ind. 57. 


99. See cases infra notes 1-6. 


1. Farmers’ Turnpike Road y. Cov- 
entry, 10 Johns. (N.Y.) 389. 


{a] Thus under an act giving a 
turnpike company the power to erect 
a tollgate ‘‘near’’ a fixed spot, they 
may place it at the very intersecting 
spot of an old road, so that the gate 
be but near the place designated. 
People v. Denslow, ‘1 Cai’ (N.Y.) 177. 


2. Rudy’s Adm’x vy. Shelbyville & 
L. Turnpike Road Co., (Ky.) 35 S.W. 
916. 


[a] Thus under statutory provi- 
sions authorizing a turnpike company 
to hold and operate ‘‘the turnpike road 
now owned by said company . 
together with all the branch roads,” 
and providing that such company may 


Wright v. Carter, 27 N.J.Law 
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courts.* 


However, a 


“for five continuous miles of its road 
erect and keep toll gates thereon,” 
etc., the company may erect toll gates 
on all branch roads, as well as on its 
main road. Rudy’s Adm’x v. Shelby- 
ville & L. Turnpike Road: Co., (Ky.) 
35 S.W. 916. 


3. Griffen vy. House, 18 Johns. (N. 
Yao gies 


4, Clark’s Run & S. R: Turnpike 
Road Co. v. Commonwealth, 29 S.W. 
360,2196) Key. 525. 


[a] Application of rule.—The char- 
ter of defendant turnpike company, 
adopted in 1848, provided that on the 
erection of tollgates the officers might 
collect of each person using the road, 
at each tollgate, for every five miles 
he might use the road, a certain rate 
of tolls. The charter of another turn- 
pike road, referred to as part of de- 
fendant’s charter, provided that on 
the completion of any five miles of its 
road, on the report of the commis- 
sioners to that effect, the court should 
enter of record the number of gates 
the company might erect, whereupon 
it could erect a tollgate for every five 
miles of road completed, at such plac- 
es as might seem most eligible. It 
was held that a construction of de- 
fendant’s charter, as permitting it to 
erect gates at any point, provided 
rates in excess of those named were 
not charged, being reasonable, and it 
having been adopted by the company 
thirty four years before it was ques- 
tioned by the bringing of suit, would 
be approved by the court. Clark’s 
Run & S. R. Turnpike Road Co. v. 
rep ie Seat, 29° S.W. 360, 96 Ky. 


5. Palmer v. Ft. Plain & C. Plank 
Road’ Co:, 11 (N.Y: 376. 


6. Palmer v. Ft. Plain & C. Plank 
Road Co., supra. 


7. Change of location see infra § 
$9. 


8. See statutory provisions. 


9. Hartford & D. Turnpike Corp. 
v. Baker, 17 Pick. (Mass.) 432; Com- 
monwealth v. Heare, 2 Mass. 102; 
Palmer v. Ft. Plain, etce., Plank Road 
Co., 11 N.Y. 876; McAllister v. Albion 
Plank-Road Co., 11 Barb. 610 [dism 10 
N.Y. 358, 7 How.Pr. 301]. 


[a] Applications of rule.—(1) 
Such officials have no power to au- 
thorize a location contrary to statute. 
Commonwealth vy. Heare, 2 Mass. 102. 
(2) Nor can their authority be con- 
tracted away by other officials. Palm- 
er v. Ft. Plain, etc., Plank Road Co., 
SING ie COs 


[§§ 35-37 


many years, will ordinarily be approved by the 
The supervisor and commissioners of high- 
ways cannot grant a company the right to take and 
use a highway on condition that it shall erect, toll- 
gates at specified places ;° 
that such right could not be granted on condition 
that the company shall not erect any tollgates within 
designated limits.°® 


[§ 36] b. Location by Public Authorities.” 
the statute requires the location to be made by cer- 
tain public officials upon proper application there- 
for,’ such requirement must be complied with and 
the statutory authority pursued.® 


and it has been held also 


Where 


[§ 37] c. Location in or near Municipality. Stat- 
utory provisions that gates shall not be erected 
within the corporate limits of municipalities or with- 
in a certain distance thereof, are mandatory,!° ex- 


[b] Jurisdiction of county court. 
—An act incorporating a turnpike 
company gave the county court juris- 
diction over the location of tollgates. 
The Code defines the jurisdiction of 
the county court, but makes no pro- 
vision for actions concerning the lo- 
cation of tollgates, and provides that 
all statutes conflicting with the ju- 
risdiction of the county court as de- 
fined by the Code, shall be repealed. 
Another section provides that until 
otherwise provided by the legislature 
the Code shall not effect any special 
statutory remedy not theretofore ob- 
tained by action. It is held that the 
Code has not deprived the county 
court of jurisdiction over the location 
of the tollgates of such turnpike com- 
pany; a proceeding respecting such 
location being a “special statutory 
remedy not heretofore obtained by ac- 
tion.” McAllister v. Albion Plank- 
Road Co., 11 Barb. (N.Y.) 610. 


10. Ill.—Snell v. Chicago, 24 N.E. 
532, 133 Ill. 413, 8 L.R.A. 858 [error 
dism 14 S.Ct. 489, 152 U.S. 191; 88 Li: 
Ed. 408]. 


Ky.—President, ete., of Louisville 
& T. Turnpike-Road Co. v. Anderson, 
61 S.W. 138, 110 Ky. 138, 22 Ky.L. 1626; 
Commonwealth v. Covington, ete, 
Turnpike Road Co., 5 S.W. 743, 9 Ky. 
L. 538; Bryan v. Maysville, etce., R. 
Co., 15 Ky.L. 448; Bardstown & G. R. 
¢ ureike Road Co. v. Talbott, 11 Ky. 


Mich.—Peo. v. Detroit, ete., Plank 
Road Co., 37 Mich. 195, 26 Am.R. 512; 
Detroit v. Detroit, ete., Plank Road 
Co., 12 Mich. 333. 


Ohio.—Extension of Lower River 
Road Co. v. Riverside, 25 Ohio St. 658. 


Or.—Milarkey v. Foster, 6 Or. 378, 
25 Am.R. 531. 


Pa.—Stormfeltz v. Manor Turnpike 


Coys Pa. 555. 

Tenn.—State y. Clarksville, ete., 
Turnpike Co., 2 Sneed 88. 

Can.—St. Joachim De la Pointe 


Claire v. Point Claire Turnpike Road 


Co., 24 Can.S.C. 486. 
[a] Statutes construed.—A turn- 
pike company was authorized by 


its charter to lay out a road from 
the intersection of Manor street with 
Ix. street, in the city of Lancaster, 
along the said Manor street or road, 
to the village of M, and to erect toll- 
gates on the said road; afterwards 
by a supplementary act, it was au- 
thorized to extend its road from the 
intersection of Manor and K. streets 
in the city of Iancaster, through the 
village of M, and to erect toligates 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cept when and to the extent that the restriction may 
be removed by charter provisions;'t and charter 
provisions that either impose or remove such a re- 
striction are binding on the company when accepted 
by it.1? However, as to a company which had a 
right to so establish tollgates, a subsequent statute 
prohibiting such establishment is invalid!*-as im- 
pairing the obligation of a contract;1* but it has 
been held that a company operating under a special 
charter, accepting an act subjecting it to the gen- 
eral plankroad law, became subject to a subsequent 
restriction in such law against erecting tollgates 
within a eity.15 Provisions regulating such location 
of tollgates are to be strictly construed.4® Thus, an 
amendment to a charter, authorizing a gate within 
a prohibited distance from a town confers no right 
to collect toll there prior to its passage,’* but the 
measurement of distance from a city should be made 
over the road, and not by an air line.+® 


Extension of municipal limits. Where corporate 
limits are extended to include a tollgate, the right 
to maintain such gate has been held to be terminat- 
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ed;?® but a contrary rule has been recognized?°® on 
the theory that the provisions prohibiting such loca- 
tion contemplated the then existing limits of the mu- 
nicipality.*1 


Violation of regulations. The fact that a company 
has violated such a regulation restricting the loca- 
tion of tollgates for a long period of time gives it 
no right to continue such violation,?? and it may be 
enjoined from erecting a gate in violation of regu- 
lations.?° 


Injunction against removal. An injunction will is- 
sue to restrain a city from removing a properly erect- 
ed gate?4 especially where it has been maintained 
for a long period of time.?° 


[§ 38] d. Number of, and Distance between, 
Gates. Where the number of tollgates or the dis- 
tance between them is prescribed by statute, the 
provisions of the statute must be observed.?® HEx- 
cept where the statute expressly prohibits gates clos- 
er together than a prescribed distance,?7 the usual 


along said road, either on Manor 
street or elsewhere. It was held that 
they were not authorized to erect 
gates on that part of their road that 
lay within the city of Lancaster. 
Stormfeltz v. Manor Turnpike Co., 13 
Pa. 555. 


11. Commonwealth v. Covington & 
bo Turnpike! Co., (ky.),. 5S. W.). 7433 
Village of Highland Park v. Detroit 
& B. Plank-Road Co., 55 N.W. 382, 95 
Mich. 489. 


{a] Statute construed.—The stat- 
ute providing for the incorporation 
and furnishing the charter of the 
Covington & Lexington Turnpike 
Company, and specifying in such 
charter “that no gate shall be erected 
within less than two-thirds of a mile 
of any incorporated town, nor less 
than five miles of each other,’ was 
amended by a subsequent act which 
provided ‘“‘that said company may re- 
WOVEN “DIN? <6 rep pen LOS. oh cor, and 
establish them at such points as they 
may deem . . for the best inter- 
ests of the road;”’ and therefore the 
company was justified, if it deemed it 
for the interest of the road, to place 
a gate not more than two hundred 
fifty yards from the corporate limits 
of Covington. Com. v. Covington & 
L. Turnpike Co. (Ky.) 5 S.W. 743. 


12. Snell v. Chicago, 24 N.H. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
AS Clee S Oa Low aise abo Dg SOL el. Lids 
408]; Commonwealth vy. Covington, 
etc., Turnpike Road Co., 5 S.W. 743, 9 
Ky.L. 538. 

[a] Construction of charters.—(1) 
Under a charter providing that no 
gate shall be erected within less than 
two thirds of a mile of any town, the 
measurement should be made over 
the road, and not by an air line. 
Bryan v. Maysville, etc, R. Co., 15 
Ky.L. 448. (2) The courts will con- 
gstrue charters and statutes so as to 
prohibit the location of a gate within 
a city, unless the enactment is so 
clear as to be free from doubt, as 
suoh gates within a municipality con- 
stitute a public inconvenience and in- 
terfere with traffic. Stormfeltz v. 
Manor Turnpike Co., 13 Pa. 555. (3) 
Likewise a charter provision author- 
izing the erection of a gate within 
two miles of a certain town has been 
construed to mean within two miles 
of said town, but not nearer. State v. 
Clarksville, etc, Turnpike Co, 2 
Sneed (Tenn.) 88. 


13. Village of Highland Park v. 


|] Detroit & B. Plank-Road Co., 


SOmENG 
Detroit v.. De- 
5 N.W. 


W. 382, 95 Mich. 489; 
troit & H. Plank-Road Co., 
275, 43 Mich. 140. 


ait See Constitutional Law §§ 593— 
(5 


15. Snell v. City of Chicago, 24 N. 
E. 532, 133 Ill. 413, 8 LRA. 858. 


16. State v. Clarksville & R. Turn- 
pike Co., 2 Sneed (Tenn.) 88. 


[a] Application of rule.—Under 
such rule nothing passes against the 
state or the public by implication, and 
a privilege granted to a turnpike com- 
pany by charter to erect a tollgate 
within two miles of the town of 
Clarksville is construed to mean with- 
in two miles of said town, but not 
nearer. State v. Clarksville & R. 
Turnpike Co., 2 Sneed (Tenn.) 88. 


17. Bardstown & G. R. Turnpike 
Road Co. v. Talbott, 11 Ky.L. 329. 


18. Bryan v. Maysville, ete, R. 
Co., 15 Ky.L. 448. 


[a] Statement of rule-—Where the 
charter of a turnpike company pro- 
vides that ‘‘no gate shall be erected 
within less than two-thirds of a mile 
of any town,” the measurement 
should be made over the road, and not 
by an air line. Bryan v. Maysville, 
etc., R. Co., 15 Ky.L. 448. 


19. Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
14S Ct. nAS9s.1 52)" Ue Sa 1.915 038. Lakod, 
408]; Extension of Lower River Road 
Co. v. Riverside, 25 Ohio St. 658. 


20. City of Detroit v. Detroit & 
Howell Plank Road Co., 5 N.W. 275, 
43 Mich. 140; Peo. v. Detroit, etce., 
Plank Road Co., 37 Mich. 195, 26 Am. 
R. 512; Detroit v. Detroit, etc., Plank 
Road Co., 12 Mich. 333; St. Joachim 
De la Pointe Claire v. Point Claire 
Turnpike Road Co., 24 Can.S.C. 486. 


[a]: Thus, where a plank road 
company, using under their charter a 
road leading from the city of Detroit, 
were authorized by a subsequent act 
to extend their road to a certain 
street in said city, “provided that no 
tollgate shall be erected or maintain- 
ed within the limits of said city by 
said company,” it was held that the 
company might, under such act, erect 
and maintain a tollgate at a point on 
their road, not within the city limits 
at the date of the act, although such 
limits had been subsequently extend- 
ed, so as to include the point in ques- 


tion. City of Detroit v. Detroit & E. 
Plank Road Co., 12 Mich. 333. 


21. Chope v. Detroit & Howell 
Plank Road Co., 37 Mich. 195. 


22. Bardstown & G. R. Turnpike 
Road Co. v. Talbott, 11 Ky.L. 329. 


{a]| Thus where the charter of a 
turnpike company prohibits it from 
erecting a tollgate within a certain 
distance of a town, the fact that the 
company has ever since its existence 
had a tollgate within the prohibited 
distance confers upon it no right to 
continue to violate the provisions of 
its charter, and an amendment to the 
charter, authorizing a gate. within the 
prohibited distance, does not give the 
company the right to collect toll for 
travel through a gate within that 
distance prior to the passage of the 
amendment. Bardstown & G. R. 
poets Road Co. v. Talbott, 11 Ky. 


23. President, etc., of Louisville & 
T. Turnpike-Road Co. v. Anderson, 
eset L3H pLLOw Key. (3 852.2) ikeyaias 
il 


Remedies against improper location 
see infra § 40. 


24. Conestoga & B. S. V. Turnpike 
Road Co. v. City of Lancaster, 24 A. 


11092, 151 Pa. 543, 31 Wkly.N.C. 146. 


[a] Such removal amounts to con- 
fiscation and will be restrained by in- 
junction. Conestoga, ete., Turnpike 
a Te v. Lancaster, 24 A. 1092, 151 
Bas oe 


Injuries to tollgates see infra § 56. 


25. Conestoga & B. S. V. Turnpike 
Road Co. v. City of Lancaster, supra. 


[a] Application of rule-——wWhere a 
turnpike company has erected a toll 
gate in its road along a city street by 
virtue of the power conferred on it 
by its charter and of a license from 
the governor isSued in accordance 
with statute, and has for over twen- 
ty years maintained such gate and 
collected tolls from persons using the 
road, an injunction will issue against 
the city, which threatens to remove 
or destroy the gate as a public nui- 
sance. Conestoga & B.S. V. Turnpike 
Road Co. v. City of Lancaster, 24 A. 
1092, 151 Pa. 543, 31 Wkly.N.C. 146. 


26. Central, etc., Road Co. y. Peo- 
ple, 5 Colo. 39. See cases infra’ this 
section. 


27. Central & Georgetown Road 
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criterion of measurement is the maximum number 
of gates rather than the precise distance between 
the gates,?® and this construction is all the more 
likely to be adopted by the court as the true one,, 
when it coincides with the practical construction giv- 
en to the charter by the incorporators of the com- 
‘pany and has been acquiesced in by the public offi- 
cials for a long period of time.*® Jn this connection 
it has been held that independent provisions of a 
charter as to the required distance between gates 
control over dissimilar and inconsistent provisions of 


Co. v. People, 5 Colo. 39. 


[a] Application of rule.—A corpo- 
ration authorized to construct a toll 
road and erect a tollgate for every 
ten miles of road has no authority to 
erect tollgates on the road less than 
ten miles from each other, though the 
aggregate number of gates be only 


one for every ten miles. Central & 
Georgetown Road Co. v. People, 5 
Colo. 39. 

23. Maysville & Mt. Sterling Turn- 


pike Road Co. v. Ratliff, 3 S.W. 148, 
85 Ky. 244; Bryan v. Maysville, etc., 
R. Co., 15. Ky.L. 448. 


[a] IlMustrations.—(1) The char- 
ter of a turnpike company authorized 
it to erect a tollgate upon the com- 
pletion of five miles of road, with the 
proviso that no one should be erected 
nearer than one mile from any town 
on said road. It was held there was 
nothing requiring the gates to be pre- 
cisely five miles apart. Maysville & 
Mt. Sterling Turnpike Road :Co. v. 
Ratliff, 3 S.W. 148, 85 Ky. 244. (2) 
Under a charter authorizing a turn- 
pike company to maintain a gate for 
each five miles of road, it is not nec- 
essary that the gates be exactly five 
miles apart. Bryan v. Maysville, etc., 
R. Co., 15 Ky.L. 448. 


29. Clark’s Run, etec., Turnpike 
Road Co. v. Com., 29 S.W. 360, 96 Ky. 
525,16 Ky.L. 681. 


se. Louisville & N. B. Turnpike 
Co. v. Nashville & K. Turnpike Co., 
2 Swan (Tenn.) 282. 


fa] Thus the fifth section of the 
charter of the Nashville & Kentucky 
Turnpike Company provides that the 
company “may establish tollgates, 
not exceeding seven in number, at 
such points as the directors may des- 
ignate.” Under this provision the di- 
rectors have power to establish any 
number of gates less than seven. And 
though the charter of the company 
confers and imposes the same rights 
and duties as those stated in the 
charter of the Franklin turnpike com- 
pany (the seventh and tenth sections 
of which charter limit the number of 
gates to two for the first seven miles, 
and to one at and for every succeed- 
ing five miles), yet as the provisions 
of the two charters are dissimilar and 
inconsistent, with reference to the 
location of gates, and cannot stand 
together, that of the Nashville & Ken- 
tucky Company must prevail. Louis- 
ville & N. B. Turnpike Co. v. Nash- 
ville & K. Turnpike Co., 2 Swan 
(Tenn.) 282. 


31. 


32. Wartford, etc., Soc. v. Hosmer, 
12 Conn. 361; State v. Norwalk, etce., 
Turnpike Co., 10 Conn. 157; Snell v. 
Chicago, 24 N.E. 532, 133 Ill. 4138, 8 
L.R.A. 858 [error dism 14 S.Ct. 489, 
152 U.S. 191, 38 L.Ed. 408]; Hartford, 
etce., Turnpike Corp. v. Baker, 17 Pick. 
(Mass.) 432; McAllister v. Albion 
Plank-Road Co., 11 Barb. 610 [dism 
10 N.Y. 3538, 7 How.Pr. 301]. 


See cases infra this section. 
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[a] Rule applied.—(i) Thus it 
was held that the location of an es- 
tablished gate could not be changed, 
although the company might increase 
the number of gates up to the num- 
ber authorized by its charter. Louis- 
ville, etc., Turnpike Co. v. Nashville, 
etc., Turnpike Co., 2 Swan (Tenn.) 
282. (2) The charter of a turnpike 
company empowered them “to erect 
and establish a tollgate on their road, 
in the most convenient place, to be by 
them determined.” In 1796, about a 
year after, they erected and estab- 
lished a gate at a certain place on the 
southerly portion of their road, as 
being the most convenient spot. It 
was afterwards removed, from time 
to time, until it was placed, in No- 
vember, 1831, at a point on the north- 
erly portion of their road. In May, 
1832, a new company was chartered, 
whose road intersected the northerly 
part of the first-mentioned road, be- 
low the last location of the gate. In 
their charter, it was provided that the 
first-mentioned company “should not 
thereafter maintain a gate on their 
road northerly of said point of inter- 
section,” but—‘that they should have 
the right, at all times, to maintain a 
gate on their road at any place south- 
erly of said point of intersection, 
agreeably to the terms of their orig- 
inal charter.” On an information, in 
the nature of a quo warranto, com- 
plaining of the location of the gate, 
in November, 1831, it was held that 
the company had no right, by the 
terms of their charter, to make the lo- 
cation complained of, their power be- 
ing exhausted by the first exercise of 
it; that they had not such right by 
virtue of the repeated removals be- 
tween 1796 and 1831, and the ac- 
quiescence of the public therein; and 
that they had not the right by virtue 
of the act of 1832. State v. Norwalk 
& D. Turnpike Co., 10 Conn. 157. (3) 
The charter of a turnpike company 
authorized the proprietors to erect 
and establish on their road two turn- 
pike gates, for the collection of tolls 
between certain termini, provided 
such gates should be established or 
affixed within nine miles of each 
other. The gates were removed by 
the company from the points at which 
they were originally placed to other 
points on the road, from a quarter to 
half a mile distant, but no road in- 
tersected the turnpike road between 
those points. In an action brought 
by the company for tolls, it was held 
that the power given by charter of 
locating the gates was exhausted 
when that power was once exercised, 
and, consequently, the company had 
no power subsequently to remove the 
gates to other places; that such a 
change had been effected; and that 
the company had therefore no right 
to collect tolls at the removed gates, 
and could not recover. Hartford, N. 
i. We Sole Cousoc. v2 thosmerwi2 
Conn. 361. (4) A toll road company 
which is authorized by its charter “to 
erect and maintain such tollgates as 
the corporation may deem Suitable to 


\ 
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another charter incorporated in the first.*° 


[§ 39] e. Change in Location. In the construction 
of turnpike statutes the decisions are not uniform 
on the question of a company’s right to change the 
location of its gates. 
ties, the power of location, when once exercised, is 
exhausted;*? but other authorities hold that the 
charters and statutes governing the company con- 
fer, either expressly or impliedly, the power of 
changing the location of old gates and adding new 
ones to meet changing conditions,** and such power 


According to some authori- 


its interests” has no right to change 
the location of such gates after it has 
once established them. Snell vy. City 
of Chicago, 24 N.H. 532, 133 Ill. 413, 8 
L.R.A. 858. (5) Where a _ turnpike 
company claims a discretion of its 
directors, under its charter, in the lo- 
cation of its tollgates, and such dis- 
cretion has once been exercised in the 
location of gates five miles apart, 
power of election is exhausted, and 
the location of the gates fixed, and 
the company cannot afterwards en- 
force a forfeiture for a refusal to pay 
toll at a gate which has been removed 
to within three miles of another gate. 
Gourley v. Nashville & G. Turnpike 
Co., 56 S.W. 855, 104 Tenn. 305. 


[b] Location made by public au- 
thorities.—(1) Where the location 
was by public authorities, it cannot 
be afterward changed by the corpora- 
tion at its discretion. Hartford, ete., 
Turnpike Corp. v. Baker, 17 Pick. 
(Mass.) 432. (2) Under the New York 
statutes, an application to the county 
court to change the location of a toll- 
gate must be made by all of the com- 
missioners of highways of the town, 
but if made by two only, the objec- 
tion that the third has not joined can- 
not be raised for the first time on ap- 
peal. McAllister v. Albion Plank- 
Road Co., 11 Barb. 610 [dism 10 N.Y. 
353, 7 How.Pr. 301]. 


{[c] In Tennesses (1) the text rule 
obtains. Gourley v. Nashville, etce., 
Turnpike Co., 56 S.W. 855, 104 Tenn. 
305; State v. Clarksville, etce., Turn- 
pike Co., 2 Sneed 88; Louisville, ete., 
Turnpike Co. v. Nashville, etc., Turn- 
pike Co., 2 Swan 282. (2) However, 
in one case, it was held that the com- 
pany was authorized by legislation 
enacted subsequently to its incorpo- 


ration to make a relocation. State v. 
Lebanon, ete., Turnpike Co., (Tenn. 
Ch.App.) 61 S.W. 1096. 

3. Ky.—Bardstown, ete, Turn- 


pike Co. v. Rodman, 13 S.W. 917, 12 
Ky.L. 951; Commonwealth v. Coving- 
ton, etc., Turnpike Road Co., 5 S.W. 
743, 9 Ky.L. 538; Maysville, etce., 
Turnpike Road Co. v. Ratliff, 3 S.W. 
148, 85 Ky. 244, 8 Ky.L. 933. 


Mich.—Detroit v. Detroit, ete, 
Plank Road Co., 12 Mich. 333. 
Turnpike v. Ste- 


N.H.—Cheshire 
vens, 10) Nero 133. 


Vt.—Fowler v. Pratt, 11 Vt. 369. . 


Ont.—Knott v. Hamilton, ete., Road 
Cor, 40) U-CiOcB 4 Ssc. 


[a] Rule applied.—(1) Thus in 
Kentucky a turnpike company has the 
right to abandon a tollgate established 
at a particular point on its road, and 
erect a new gate at a different point; 
and although the new gate is set up 
between appellee’s entrance to his 
farm and the neighboring town, so 
that he must now pay toll both in 
going to or coming from the town, or 
open a new entrance to his farm, he 
cannot recover damages of the turn- 
pike company on this account. Mays- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 39-40] 


is not exhausted by one removal.*4 


islature does,?® as it may,*® authorize the company 
to relocate its tollgates, it may, of course, avail it- 
self of its right to do so upon compliance with the 
terms and conditions of the statute,** such as upon 
application made to public authorities;*8 and it can- 
not be restrained from the exercise of such power.*? 
The appheation to a county court to change the lo- 
cation of a tollgate must be made by all of the com- 
missioners of highways of the town;*° but if made 
by two only, the objection that the third has not 
joined must be made before the county court, other- 
wise the irregularity will be deemed waived, and 
the objection cannot be raised on appeal.*! 


[§ 40] f. Remedy against Improper Location. 


ville & Mt. Sterling Turnpike Road 
Co. v. Ratliff, 3 S.-W. 148, 85 Ky. 244. 
(2) In Michigan a plank road com- 
pany has general power to change the 
location of a gate once erected, or to 
erect new ones, unless specially re- 
stricted. City of Detroit v. Detroit & 
EK. Plank Road Co., 12 Mich. 333. (3) 
In New Hampshire a turnpike cdrpo- 
ration, having by its charter power 
to erect So many toll-gates as may be 
necessary to collect the tolls, may 
inecréase the number of gates origi- 
nally established by the corporation, 
and change their situation from time 
to time, provided the gates are not 
placed in any situation prohibited by 
the charter. Cheshire Turnpike v. 
Stevens, 10 N.H. 133. (4) In Ver- 
mont a turnpike company, under an 
act of incorporation allowing said 
company to erect gates and receive 
toll, may, from time to time, alter 
the location of such gates. Fowler v. 
Prattadt Vt. 369. 


[b] Stockholders’ right to prevent 
change.—The president and directors 
of a company authorized by statute 
to move any of its gates as they may 
deem right, and for the interest of 
the road, cannot, as long as they act 
in good faith, be restrained from the 
exercise of the power at the suit of 
the stockholders. Bardstown, etce., 
Turnpike Co. v. Rodman, 13 S.W. 917, 
P2ndkGy. i, Loi. 


34 Commonwealth v. Covington 
& L. Turnpike Co., 5 S.W. 748, 9 Ky.L. 
538. 


35. See statutory provisions. 


36. Commonwealth v. Covington & 
L. Turnpike Co., 5 S.W. 743, 9 Ky.L. 
538. 


[a] Power to grant.—The legisla- 
ture may empower a turnpike com- 
pany to remove its gates and estab- 
lish them at different places, and the 
company may be authorized to do this 
not only once, but from time to time, 
as it may seem best for the interest 
of the road. Commonwealth v. Cov- 
ington & L. Turnpike Co., 5 S.W. 743, 
9 Ky.L. 538. 


37. Bardstown & G. R. Turnpike 
Co. v. Rodman,” (Xy.)' 13 .SoWw., 917; 
Commonwealth v. Covington & L. 
Turnpike Co., 5 S.W. 743, 9 Ky.L. 538; 
State v. Lebanon & N. Turnpike Co., 
(Tenn.) 61 S.W. 1096. 


[a] Statutes consitrued.—(1) A 
statute authorized a turnpike com- 
pany chartered thereunder to build a 
toll road from Lebanon to Nashville, 
and to place two gates thereon, one 
not nearer than one mile from Nash- 
ville, and the other not nearer than 
five miles from the first. Stew- 
art’s Ferry arm of the road, built 
under the authority conferred by 
another statute, which provided 
that there should be no gate on 
such arm, had become part of the sys- 
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Where the leg- 


by the public.4* 


tem prior to a third statute, which 
authorized the company to relocate 
its gates, “provided, first, that no 
gate shall be placed nearer than three 
miles to another; and, second, that 
the gate shall not be so located that 
travel on the Stewart’s Ferry arm 
shall have to pay at more than two 
gates to Nashville, and if a gate 
should be placed on said arm, it shall 
not be more than one hundred feet 
from its junction, nor shall the travel 
upon said arm which may turn upon 
the east end of the main road pay at 
the first gate on the same, nor shall 
the travel on the main road from the 
east which may turn upon said arm 
pay upon the same. There shall nev- 
er be but two gates from the point of 
intersection of the said arm and the 
main road to the city of Nashville, 
nor shall there be any gate on said 
arm, except as herein provided.” It 
was held that the third statute, though 
construed strictly, gave the company 
the right to relocate its gates, and 
that in doing so it had the right to 
place a gate at a distance of one hun- 
dred feet or less from the junction of 
the Ferry arm with the main road. 
State v. Lebanon & N. Turnpike Co., 
(Tenn. ) 61 S.W. 1096. (2) The char- 
ter of a turnpike road company pro- 
vided fiat “no gate shall be erected 
within less than two-thirds of a mile 
of any incorporated town or in less 
than five miles of each other.’ An 
amendment to the charter provided 
that the company might remove its 
gates and establish them at such 
points as they might deem best. It 
was held that this amendment re- 
pealed the provision quoted from the 
original charter and gave the com- 
pany the right to establish any of its 
gates wherever it saw fit. Common- 
wealth v. Covington & L. Turnpike 
Road Co., 5 S.W. 743, 9 Ky.L. 538. 


3s. Hartford & D. Turnpike Corp. 
v. Baker, 17 Pick. (Mass.) 432. 


[a] Tlustration.— The statute in- 
corporating a turnpike corporation, 
authorized the corporation to erect 
a gate in such place as should be di- 
rected by a committee appointed by 
the statute; and the committee ac- 
cordingly, by their report, dated in 
1807, prescribed the limits within 
which the gate should be erected. It 
was held that the corporation, hav- 
ing once established a gate in con- 
formity with such report, could not 
afterwards remove it to another place 
at their own discretion, although 
within the limits prescribed, but must 
comply with the provision of the stat- 
ute in relation to this subject. Hart- 
ford & D. Turnpike Corp. v. Baker, 
17 Pick. (Mass.) 432. 


39. Bardstown & G. R. Turnpike 
Con Ww, Rodman, \CKhiy) 13° SoWe Oat. 


40. McAllister vy. Albion Plank 
Road Co., 11 Barb. (N.Y.) 610. | 


‘sufficient 
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When a tollgate has been illegally or improperly lo- 
eated,*? the gate may be removed** at the suit of 
a party having 
erected without lawful authority upon a highway 
which belongs to the state or the people thereof is 
a nuisance and is subject to abatement as such.*® 
To entitle an individual to restrain as a nuisance 
the location and maintenance of a gate at a particu- 
lar place,*® he must show that the action of the com- 
pany is without authority of law and that it inflicts 
upon him special injury distinct from that suffered 


interest.44 A tollgate 


The owner of an omnibus line can- 


not enjoin the continuance of an improperly placed 
tollgate;** but one who is required to pay addition- 
al toll may bring such a suit.*® 


41. McAllister 
Road Co, supra. 


42. See supra §§ 35-39. 


43. President, etc., of Louisville & 
T. Turnpike-Road Co. v. Anderson, 61 
Swe Lot) PLO Ky) LS 8h 2o) siya, OO 26. 
Kelley v. Cincinnati & W. Turnpike 
Co., 7 Ohio Dec. (Reprint) 119, 1 Cine. 
L.Bul. 132. 


[a] In New York by act of April 
9, 1851, the county judge was empow- 
ered to order the removal of a toll- 
gate and gate house of a plank or 
turnpike road company, where such 
tollgate and gate house were put up 
within ten rods of the front of any 
dwelling-house, barn, or outhouse, 
without the written consent of the 
owner, if “located” after the act took 
effect. Moule v. Macedon, etc., Plank 
Road Co., 6 How.Pr. 37. 


Meaning of “located’’ within the 
meaning of the statute see Locate 38 
(Oks Heres es 8 


44. President, etc., of Louisville & 
T. Turnpike-Road Co. v. Anderson, 61 
SOW.) Loy LLO Ky A S8o 22) Kye e2G. 
Kelley _v. Cincinnati & W. Turnpike 
Co., 7 Ohio Dec. (Reprint) 119, 1 Cine. 
ih. Buliy 132: 


45. Eldorado County v. Davison, 
30 Cal. 520; Wales v. Stetson, 2 Mass. 
LAS eS. Am.D. 39; State v. Louisiana, 
ete., Gravel Road Co., 92 SW. 153, 116 
Mo.App. 175. 


Abandoned tollhouse see Nuisances 


§ 291. 


Obstruction of highway generally 
see Highways §§ 371-408. 


46. See Nuisances 46 C. J. p 635 
and particularly § 291. 


47. Maysville, ete., Turnpike Road 
Co. v. Ratliff, 3 S.W. 148, 85 Ky. 244, 
8 Ky.L. 933; Kelley v. Cincinnati, 
ete., Turnpike Co., 7 Ohio Dec. (Re- 
print) 119, 1 Cine. L. Bul. 132. 


[a] Statement of rule.—A private 
individual cannot enjoin the obstruct- 
ing of a highway by an improperly 
located tollgate, unless his damage 
therefrom is special and peculiar, and 
not an inconvenience common to all 
the public. Kelley v. Cincinnati & W. 
Turnpike Co., 7 Ohio Dec. (Reprint) 
US i Cinewace ul doe. 


48. Kelley ‘v. ‘Cincinnati '& Ww. 
Turnpike Co., supra. 


49. President, etc., of Louisville & 
T. Turnpike-Road Co. v. Anderson, 61 
S.W. 18, 110 Ky. 138, 22 Ky.L. 1626. 


[a] Tlustration.—Where a turn 
pike road company proposes, in viola- 
tion of its charter, to erect a tollgate 
within one mile of a town, one who 
lives on the road within a mile of the 
town, and outside the proposed gate, 
is entitled to an injunction restrain- 
ing the company from erecting the 
gate and from collecting tolls from 


v. Albion Plank 
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Laches. A suit to enjoin the maintenance of toll- 
gates may be barred by laches.°° 


[§ 41] F. Interests in Land—l. In General. Un- 
less expressly authorized, a turnpike company ordi- 
narily can hold title to land, only to the extent nec- 
essary to effectuate its purposes.°* Except where 
the right of way or other property has been pur- 
chased in fee®? in pursuance of power conferred by 
charter or statute,®* or obtained by grant of the fee 
from the state,°* the company can acquire an ease- 
ment only,®® the fee remaining in the former own- 
er,°® and this easement reverts to the public on the 
termination of the company’s franchise.®* Hxcept 
where the toll road is located on an existing publie 
highway,°® the company has no right to take lands 
without making compensation therefor, and what- 
ever lawful contracts it makes with the landowner 
will be enforced both for and against it.°°® 


Relation back to incorporation of company. In 


her. President, etc., of Louisville & {Turnpike Co. 
T. Turnpike- Road Co. v. Anderson, 61 


S.W. 13, 110 Ky. 138, 22 Ky.L. 1626. 


50. Nesinger v. Clay & H. Turn- 
pike Co., 52 A. 197, 203 Pa. 265. 


[a] Thus suit by township super- 
visors to enjoin a turnpike company 
from maintaining gates on a road till 
payment of money expended by the 
township on it between the time of 
its abandonment by a former turn- 
pike and its occupancy and improve- 


Mo.—State 
Gravel Road 
Mo. 85; 


36 LARA. 457 
407. 


589; 
Bird, 134 
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v. Hutchinson, 60 S.W. [ of 
SL Ogee Cys Ln las Se 


v. Cape Girardeau, etc., 
105 S.W. 761, 207 
State v. Hannibal, etc., 
el Road (Ofer 2 S.W. 910, 138 Mo. 332, 


Cos 


N.H.—State v. New Boston, 11 N.H. 


N.Y.—Peo. v. Lawrence, 
Brooklyn QC. &)S.\ Rin COsmve 


N.Y.S. 1, 76 Misc. 


[§§ 40-41 


construing a particular statute®® it was held that un- 
til the road was located no right of way could be 
said to attach to any particular land,®* and hence, 
that upon the location of the road the right of the 
company in respect to its right of way does not re- 
late back to the filing of the articles of incorpora- 
tion, so as to make settlers subsequent to that date, 
although prior to the location of the road, take 
their lands subject to such right of way.” 


After easement has become vested, the company 
has a right to take possession of its right of 
way and perform all acts necessary to fulfill the 
purposes of its incorporation,®? such as remoy- 
ing encroachments on the road®* and grading 
and excavating,®® but it cannot ordinarily lay 
water pipes in the way.®* It may grant the use 
of its road-bed for street railroad purposes consist- _ 
ent with its public use as a turnpike,®* or such use 
may be acquired for street railroad purposes by con- 


e location thus made by the lat- 
ter, for the purpose of a turnpike 
road, although such easement in- 
volves a common interest in the two 
companies in the ground constituting 
the berme bank of the canal, for the 
purposes of each respectively. Cin- 
cinnati, ete., R. Co. v. Zinn, 18 Ohio 
Se ie 


60. Colo. Rev. St. p 125 §§ 28, 48. 


61. Riddell v. Animas Canon Toll 
Road Co., 5 Colo. 230 (the effect of 


Grav- 


54 Barb. 
62 [aff 


ment by defendant on the faith of its 
charter, is barred by laches, being 
brought sixteen years after defend- 
ant took possession. Nesinger v. 
Clay & H. Turnpike Co., 52 A. 197, 203 
Pa. 265. 


51. Coleman v. San Rafael Turnp. 
Road Co., 49 Cal. 517; Cynthiana, etc., 
Turnp. Co. v. Hutchinson, 60 S.W. 378, 
22 Ky.L. 1233. 


fa] Thus a turnpike company can- 
not acquire title to swamp land not 
necessary for its right of way. Cole- 
man v. San Rafael Turnpike Road 
Co., 49 Gal: 517. 


52. Miller vy. Flemingsburg, etc., 
Turnpike Co., 59 S.W. 512, 109 Ky. 
475, 22 Ky.L. 1039; Gorham v.  Lex- 
ington, etc., Turnpike Road, 62 S.W. 
260, 23 Ky.L. 10; Langston v. Ed- 
wards, 54 S.w. $33, 21 Ky.L. 1277; 
Heath v. Barmore, 50 N.Y. 302; Peo. 
v. Mauran, 5 Den. (N.Y.) 389. 


53. See statutory provisions. 


54. Peo. v. Lawley, 119 P. 1089, 17 
Cal.App. 331. 


[a] Vesting fee in grantee.—In 
view of the statutes providing that 
words of inheritance or succession 
are not requisite to transfer the fee 
in real property, and that a fee-sim- 
ple titte is presumed to be intended to 
pass by a grant of real property, un- 
less it appears from the grant that a 
lesser estate was intended, the grant 
of a toll road franchise not expressly 
limited by the grant itself vests in 
the grantee named and his associates 
an estate in fee in the real property 
so granted. Peo. v. Lawley, 119 P. 
1089, 17 Cal.App. 331. 


55. Cal.—McNulty v. Lawley, 184 
P. 50, 42 Cal.App. 747. 


Ky.—Morris v. Schollsville Branch 
Red River Turnpike Road, 6 Bush 
671; Lexington, etc., Turnpike Road 
Co. v. McMurtry, 3 B.Mon. 6516; 
Mitchell v. Bourbon County, 76 S.W. 
16, 25 Ky.L. 512; Cynthiana, etc., 


137 N.Y.S. 1112, 152 App.-Div. 932]. 
Pa.—Fisher v. Coyle, 3 Watts 407. 
And see Eminent Domain § 583. 


[a] Bxtent of easement.—An ease- 
ment of toll road owners for high- 
way purposes over the land of an- 
other is for passage only, with neces- 
sary incidental powers and privileges 
to grade the way and repair and 
maintain it; such incidental powers 
and privileges giving the owners, 
holders of the easement, no right of 
ownership in the soil. McNulty v. 
Lawley, 184 P. 50, 42 Cal.App. 747. 


56. Peo. v. Lawrence, 54 Barb. (N. 
Y.) 589. 
57. See supra § 25. 


When road located on public high- 
way see supra § 34. 


58. See Eminent Domain § 169. 


59. Harrison, ete., Turnpike Co. v. 
Roberts, 33 Ind. 246; Blanchard v. 
Maysville, etc., Turnpike Co., 1 Dana 
(Ky.) 86; Tucker v. Bass, 5 Mass. 
164; Shippen y. Paul, 31 N.J.Eq. 439. 


[a] Thus a way for a road or turn- 
pike reserved in a deed for lands, and 
laid down as such on a recorded map 
of the premises, does not authorize 
any company to occupy and use it as 
a turnpike, without making compen- 
getign: Shippen v. Paul, 31 N.J.Eq. 
439. 


[b] When grant presumed.—W here 
a turnpike company located its road, 
with the acquiescence and tacit con- 
sent of a canal company owning a 
canal, along one side of such canal 
from the water’s edge thereof out- 
wardly a distance of fifty feet, and, 
with the like acquiescence of the 
canal company, constructed and en- 
joyed such turnpike road for a series 
of years, a court of equity will pre- 
sume the existence of a grant by the 
canal company to the turnpike com- 
pany, of an easement, to the extent 


the statute was to give the company 
the right to “locate” its road on the 
general course designated in the ar- 
ticles of incorporation, and when so 
located to construct, maintain, and 
operate the road on the line of loca- 
tion, subject to the conditions of con- 
demnation, compensation, and other 
requirements of the act) 


62. Riddell v. Animas Canon Toll - 
Road Co., supra. 


63. Ind.—Harrison, etce., Turnpike 
Co. v. Roberts, 33 Ind. 246. 


Mass.—Tucker vy. Tower, 
109, 19 Am.D. 350. 


N.J.—Shippen v. Paul, 
314. 


N.Y.—Hstes v. Kelsey, 8 Wend. 555. 


Ohio.—Ward y. Marietta, ete, 
Turnpike, etc., Co., 6 Ohio St. 15. 


[a] Conditions precedent to entry. 
—The making and filing of a map of 
the route of the road, as required by 
law, is not a condition precedent to 
the right to enter upon lands for the 
purpose of making the road. Estes 
v. Kelsey, 8 Wend. (N.Y.) 555. 


9 Pick. 


34 N.J.Eq. 


64. Shippen v. Paul, 34 N.J.EHa. 
oe Estes v. Kelsey, 8 Wend. (N.Y.) 
555. 


Duty to keep road in safe condition 
for travel see infra § 46. 


65. See infra § 48. 


66. Spring Grove Ave. Co. v. St. 
sorta 1 Ohio S.&CtP;, “9,95 1’ “Onio 
Nie: : 


[a]. Such pipes may be laid only 
to maintain the way, or for the benefit 
of public travel. Spring Grove Ave. 
Co. v. St. Bernard, 1 Ohio S.&C.P. 99, 
1 Ohio N.P. 85. 


67. Harrison v. Mt. Auburn Cable 
R. Co., 9 Ohio Dec. (Reprint) 805, 17 
Cine.L.Bul. 265; Cincinnati v. Colum- 
bia, etce., St. R. Co., 9 Ohio Dec. (Re- 
print) 782,.17 Cine L.Bul...192. .And 
see Street Railroads § 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 41-44] 


demnation proceedings ;** and, in general, the ease- 
ment is subject to be taken for a street or other 
public use®® upon the payment of compensation.*° 


Quieting title. Grantees of a toll road may have 
sufficient interest in the land of the road to entitle 
them to bring an action under the statute to deter- 
mine conflicting claims to real property.*! 


[§ 42] 2. Rights of Abutting Owners.7? Except 
as permitted by a proper and legal use of its ease- 
ment,’* a turnpike company cannot interfere with 
the rights of adjoining landowners.7* Thus, adjoin- 
ing landowners are entitled to uninterrupted access 
to the roadway,*® and may construct bridges for 
that purpose,’® although they cannot so connect it 
with a private way that it operates as a shunpike."* 
They may maintain and lay water pipes under or 
along a turnpike,*® and may bring an action to have 
an obstruction in the road removed?® or trespass 
against one who has plowed it'up.8° Where a turn- 
pike is constructed over a public highway,*! the title 
of the abutting owner runs to the middle of the 
road*? and it has been held that a tollgate keeper’s 
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house eannot be constructed, within the lines of the 
highway, on such owner’s ‘half, without his con- 
sent,®* but other cases hold that a turnpike company 
may build a dwelling for the toll gatherer,** and 
that the road is so much a public highway that abut- 
ting owners cannot acquire rights therein by adverse 
possession.*® A turnpike company, having no right 
to dig up the soil of its road and displace rocks, 
could not confer that right on another.®® 


[§ 43] G. Construction, Maintenance, and Repair 
—l. In General. Generally speaking, a turnpike 
or toll road company is under a duty to construct 
its road properly’? and keep it in such a state of 
repair as to be safe for travel.** In this connection, 
statutes applicable to highways generally*® are some- 
times held to be applicable to toll roads.®° 


[§ 44] 2. Construction—a. Duty of Company. In 
order that a turnpike or toll road company shall 
fulfill its duty properly to construct its road,®* stat- 
utory and charter provisions must be complied with 
in the construction,®? such as requirements relating 


68. Trotier v. St. Louis, ete. R. 
Co., 54 N.E. 487, 180 Ill. 471. 


[a] However, the road cannot be 
condemned in such a manner as to 
destroy its utility or the use of any 
part of it as a highway. Trotier v. 
=e tae ete., R. Co., 54 N.E. 487, 180 
I 4 


69. See Eminent Domain § 83. 


Right of railroad to cross turnpike 
see Railroads § 337. 


70. See Eminent Domain § 165. 


71. Welsh v. County of Plumas, 23 
P. 254, 80 Cal. 338. 


See also Quieting Title § 96. 


72. In case of improper construc- 
tion see infra § 45. 


73. See supra § 3. 
ments §§ 200-282. 


See also Base- 


74. Ky.—Husband vy. Cotton, 188 
Sow. 380, 171 Ky. 177, TARA 917A 
1150. 

Fs aad Robbins v. Borman, 1 Pick. 


N.J.—Perkins v. Moorestown, ete, 
Turnpike Co., 22 A. 180, 48 N.J.Eq. 
499. 


N.Y.—Auburn, etc., Plank Road Co. 
v. Douglass, 9 N.Y. 444, Seld. 215 [rev 
tie wards sb 53d. 


Ohio.—Cincinnati, ete., Ave. Co. v. 
Bates, 2 Ohio Cir.Ct. 376, 1 Ohio Cir. 


Dec. 540; Spring Grove Ave. Co. y. 
ene 1 Ohio S.&C.P. 99, 1 Ohio 
Ngee SD. 


Pa.—Saul vy. Frankford, ete., Turn- 
pike Co., 12 Phila. 346, 8 Wkly.N.C. 
270; Chestnut Hill, ete., Turnpike Co, 
vy. Piper, 15 Wkly.N.C. 55. 


S.C.—Scheper v. Clark, 117 S.E. 
599, 124 S.C. 302, 80 A.L.R. 200. 


75. Cincinnati & S. G. Ave. Co. v. 
Baves, (2 tOhionw Cir, Ct, 093 765 se Saul ave 
Frankford, ete.,, Turnpike Co., 12 
Phila. (Pa.) 346, 3 Wkly.N.C. 270; 
Chestnut Hill & S. H. Turnpike ‘Co. 
Viet Bipenwiloe Wily NIG) N@Pany 553 
Scheper v. Clark, 117 S.E. 599, 124 S. 
C. 302,30 ALR. 200. 


[a] Applications of rule.—(1) Up- 
on the establishment of a highway by 
a turnpike company under authority 
of its charter, the abutting property 
owners acquire rights, and during its 
life the company cannot convey a 
strip of its roadway so as to effectual- 


ly annihilate the rights of such abut- 
ting owners to uninterrupted access 
to the roadway. Scheper v. Clark, 117 
S.. 599, 124 S.C. 302, 30. -AVE:R. 200) 
(2) A company has no right, by build- 
ing a fence along the road, ‘to pre- 
vent one entering the road from his 
own land at whatever point he choos- 
es. Saul v. Turnpike Co., 12 Phila. 
(Pa.) 346. 


7G. Cincinnati & S. G. Ave. Co. v. 
Bates, 2 Ohio’ Cir.Ct, 93763" Saul ‘v. 
Frankford & B. Turnpike Co., 12 
Philem ~<Ceas) S346 es) OW kliy INC: O2i70i; 
Chestnut Hill & S. H. Turnpike Co. v. 
Piper, 15 Wkly.N.C. (Pa.) 55. 


77. Cincinnati & S. G. Ave. Co. v. 
Bates, .2 Ohio Cir.Ct. 376. But see 
Hagerstown & Crossroads Turnpike 
Co. v. Evers, 99 A. 980, 130 Md. 8, L. 
R.A.1917D 333 (where it was held 
that the construction of a road near 
toll road which would enable travel- 
ers to pass from town onto free coun- 
ty road, held not in violation of Code 
Pub. Civ. Laws, art. 27, § 209, mak- 
ing it a misdemeanor to pass around 
tollgate to avoid payment of tolls). 


Right of abutting owner to build 
“shunpike” see also supra § 21. 


78 Spring Grove Ave. Co. v. Vil- 
lage of St. Bernard, (Com.Pl.) 1 
Ohio N.P. 85. 


79. Husband v. Cotton, 188 S.W. 
S805 ila) Keyl Vy ea RAST ON A. (21150: 


80. Robbins v. Borman, 1 Pick. 
(Mass.) 122. 


81. See supra § 34, 


82. Perkins v. Moorestown & C. 
Turnpike Co., 48 N.J.Hq. 499, 22 A. 
180. 


83. Perkins v. Moorestown & C. 
Turnpike Co., supra. 


84. Brainard v. Clapp, 10) Cush: 
(Mass.) 9, 57 Am.D. 74; “Tucker v: 
Tower, 9 Pick. (Mass.) 109, 19 Am.D. 
350. 


[a] Statement of rule.—A_ turn- 
pike company may cause a dwelling 
house to be erected for the toll gath- 
erer and trees to be cut down, and a 
cellar and a well to be dug for the ac- 
commodation of such house, without 
being liable to the owner of the fee. 
Tucker v. Tower, 9 Pick. (Mass.) 109, 
19 Am.D. 350. 


85. Ulman'y. Charles St. Ave. Co., 
34 A. 366, 83 Md. 1380; Stevenson’s 


Appeal, 6 A. 266, 2 Pa.Cas. 367 [aff 2 
Montg.Co. 73]. 


86. Trustees Covington Reservoir 
v. Hopp, 12 Ky.L. 140 


[a] In such case it could not re- 
quire the owners of the soil to look to 
it for the damages thus done by an- 
other. It could only consent for it- 
self to the use of its right of way. 
Trustees Covington Reservoir v. 
Hopp, 12 Ky.L. 140. 


87. See infra § 44. 

88. See infra § 47. 

89. See Highways §§ 308-370. 

90. Carver v. Detroit, ete, Plank 
Road Co., 28 N.W. 721, 61 Mich. 584. 

[a] Thus a statute making it the 
duty of the highway commissioner 
when any public highway passing 
along the bank of any lake or wa- 


tercourse, by the falling or washing 
away of the bank shall become re< 
duced to a width of less than fifty 
feet, to widen and work such highway 
to such width, and further provid- 
ing that if any such highway is less 
than fifty feet wide and more than 
thirty five feet wide the commis- 
sioner may, in his discretion, instead 
of widening it erect a substantial 
fence or railing, applies to a corpo- 
ration which has constructed a toll 
road on an existing highway. Carver 
Vv. Detroit, ,ete., Plank Road Co.; 28 


N.W. 721, 61 Mich. 584. 
‘91. Sieling vy. Uhl, 153 A. 614, 160 
Mad. 407. 

[a] Laying out of road.—As re- 


gards establishment of turnpike, it 
is immaterial whether statute requir- 
ed road to be laid out by commission- 
ers or corporation. Sieling v. Uhl, 
153 A. 614, 160 Md. 407. 


{[b] Failure to improve to full 
width.—Turnpike company does not 
surrender any part of highway, nor 
is relieved of duty, by failing to im- 
prove highway to full width. Sieling 
v. Uhl, 153 A. 614, 160 Md. 407. 


92. See cases infra this section. 


{a] Application of rule.-—Under an 
act of congress granting to a state 
certain lands to aid in the construc- 
tion of a military wagon road and 
providing that the road shall be con- 
structed with such width, gradation, 
and bridges as to permit of its regu- . 
lar use aS a wagon road, and in such 


1152 [65 C.J.] 


to the time for construction,®* to the length®* and 
width®® of the road, and to the material to be used.°® 
It has no right, in constructing a road over another’s 
Jand, to take material from the land for use at dis- 
tant points,®? or to take materials from land not 


in the vicinity of its road.°® 


Bridges. In addition to these 


company must construct bridges over streams inter- 
secting its road, where nccessary.?® 


Rights and remedies of persons performing work 
or furnishing material in the construction of the 
road are dependent upon statute and the terms of 
their contract, especially where a lien is claimed.* 


other special manner as the state 
may prescribe, and under a grant by 
the state to a corporation which does 
not varticularly prescribe the manner 
of constructing the road, the under- 
taking of the company is to construct 
the road according to the provisions 
of the state laws for the construction 
of toll roads by private corporations. 
Schutz v. Dalles Military Road Co., 7 
Ory 259: 


93. Greencastle Southern Turnpike 
Co. v. State, 28 Ind. 382, and cases 1n- 
fra this note. 


fa] Extension of time.—(1) The 
court is not authorized to extend the 
time limited by charter, by another 
provision of the charter providing 
that if the read should become and 
remain out of repair for twenty-five 
days, at any one time, a warrant may 
issue against the corporation from a 
justice of the peace, and judgment 
rendered that the toll-gate be opened 
and remain so, until the repairs are 
made. State v. Nonconnah Turnpike 
Co., (Tenn.)-17 S.W. 128. (2) Nor is 
the failure of a turnpike company to 
construct its road in accordance with 
the requirements of the act of incor- 
poration affected by a subsequent leg- 
islative act extending the time for the 
completion of the road, so as to bar 
an information in respect to portions 
of the road completed before the pas- 
sage of such acts, and on which tolls 
had been collected. People v. Kings- 
ton, etc., Turnpike Road Co., 23 Wend. 
(N.Y.) 193, 35 Am.D. 551 [foll People 
vy. Bristol, ete., Turnpike Road, 23 
Wend. (N.Y.) 222]. 


Delay as ground of forfeiture of 
franchise see supra § 23. 


94. Green v. Beeson, 31 Ind. 7. 


[a] Insufficient compliance.—A 
statute requiring the road to be not 
less than five miles in length is not 
satisfied by the company constructing 
four miles of road, and buying the 
right to run an additional mile upon 
the road of another corporation. 
Green v. Beeson, 31 Ind. 7. 


95. Neff v. Mooresville, etc., Grav- 
el Road Co., 66 Ind. 279; Sieling v. 
Uhl, 153 A. 614, 160 Md. 407; State 
v. Schenkel, 108 S.W. 635, 129 Mo.App. 
224; Ashby v. Hlsberry, etc., Gravel 
Road Co., 73 S.W. 229, 99 Mo.App. 178; 
Schutz v. Dalles Military Road Co., 7 
Or. 259. 


[a] Thus a statute was held to 
contemplate 60-foot turnpike road, 
which was not narrowed by require- 
ment that at least 18 feet be made 
artificial road. Sieling v. Uhl, 153 A. 
614, 160 Md. 407. 


[b] Substantial compliance.—A 
less width than that required by stat- 
ute at a few points does not prevent 

there being a substantial performance 
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alone.? 


obligations, the 


[§§ 44-45 


A construction bond exeeuted by a turnpike com- 
pany to the county is for the benefit of the county 
A company accepting work under an un- 
authorized contract, and deriving profit therefrom, 
is hable on the common counts.* 


[§ 45] b. Liability for Improper Construction. 
Statutory provision may be* and sometimes is made 
in some states for the appointment of imspectors to 


ascertain whether the road has been constructed in 


of statutory requirements, where 
such narrowing of width is made nec- 
essary by the topography of the coun- 
try. State v. Schenkel, 108 S.W. 635, 
129 Mo.App. 224. 


96. Carter v. Clark, 89 Ind. 238; 
Erin Tp. v. Detroit, etc., Plank-Road 
Co., 73 N.W. 556, 115 Mich. 465; State 
v. Godwinsville, ete., Macadamized 
Road Co., 10 A. 666, 49 N.J.Law 266, 
60 Am.R. 611; People v. Waterford, 
etc., Turnpike Co., 3 Abb.Dec. (N.Y.) 
580, 2 Keyes 327. 


[a] Substitution of material.— 
Permissive statutes relating to the 
substitution of one material for an- 
other are not obligatory on the com- 
pany unless accepted by it, and when 
accepted as to a portion of its road 
the state may withdraw its permis- 
sion as to the remainder. Erin Tp. 
v. Detroit, etc., Plank-Road Co., 73 N. 
W. 556, 115 Mich. 465. 


[b] Requirement for hard surface. 
—A statutory provision requiring 
turnpikes to be bedded with stone, 
gravel, or such other material as may 
be found on the line thereof, so as to 
form a hard surface, requires a hard 
and durable material, and is not satis- 
fied with ordinary soil, if stone or 
gravel can be found within one or two 
miles along the line of the road. Peo- 
ple v. Waterford, etc., Turnpike Co., 
3 Abb.Dec. (N.Y.) 580, 2 Keyes 327. 


[c] Conversion of highway into 
gravel road.—The grant to a gravel 
road corporation of the power to use 
a public highway carries with it the 
incidental power of making such 
changes in the surface as are neces- 
sary to convert it into a gravel road. 
Carter v. Clark, 89° Ind. 238: 


97. McNulty v. Lawley, 184 P. 50, 
42 Cal.App. 747. 


[a] Statement of rule-—The own- 
ers of a toll road over another’s land 
had the right to grade their road, as 
reasonably necessary or appropriate, 
and perhaps the right to use material 
for filling or surfacing other portions 
of the road, but no right to take ma- 
terial from the land, even within right 
of way, without regard to grading 
operations on the land, but to be haul- 
ed miles away, as well as to points on 
other roads. McNulty v. Lawley, 184 
P. 50, 42 Cal: App. 747. 


98. Gillam v. Cleghorn, 7 Grant Ch. 
(Ont.) 83. 


{a] Construction of statute.—The 
phrase “adjoining or neighboring 
land” in a statute authorizing road 
companies to take materials from 


such land, will not include land two: 


miles distant from their road. Gillam 
v. Cleghorn, 7 Grant Ch. (Ont.) 83. 


99. Conn.—Waterbury v. Clark, 4 
Day 198. 


the manner required by law.® 
pike company which constructs its road in a man- 
ner other than that specified in its charter may he 
subject to a forfeiture of its charter.® 


A toll road or turn- 


Ky.—Shelby County Bd. of Internal 
Imp. v. Scearce, 2 Duv. 576. 


N.Y.—People v. Hillsdale Turnpike 
Road, 23 Wend. 254. 


Or.—Schutz v. Dalles Military Road 


CLP 7 Oses AEB 

Tenn.—Allen v. Smith, (Ch.App.) 
47 S.W. 206. 

[a] Charter construed.—Under a 


charter providing that all bridges 
such as towns had not previously 
been obliged to build and maintain 
should be built and maintained by the 
turnpike company, the company is 
obliged to build bridges only where, 
by the elevation of the turnpike road, 
they become necessary over openings 
for the outlet of water, although none 
were necessary before, and also where 
the road passes over such small 
bridges as had usually been erected 
by the districts, in the usual mode of 
repairing highways. Waterbury v. 
Clark, 4 Day (Conn.) 198. 


Construction of bridges by private 
capital see generally Bridges § 30. 


1. Ky.—Linn v. East Eagle, etce., 
Turnpike Co., 70 S.W. 401, 24 Ky.L. 
978; Spradling v. McNees, 43 S.W. 
765, 19 Ky.L. 1472. 


Ohio.—State v. Wilkinson, 1 Ohio 
Dec. (Reprint) 136, 2 West.L.J. 445. ' 


Pa.—Commonwealth v. Anderson’s 
ere etc., Turnpike Road, 7 Serg.& 


Tenn.—State v. Jefferson Turnpike 
Co., 3 Humphr. 305. 


Ont.—Hill -v. Ingersoll, etc., Gravel 
Road Co., 32 Ont. 194; Thornton v. 
Sandwich St. Plank Road Co., 25 U.C. 
Q.B. 591; Streetsville Plank Road Co. 
v. Streetsville, 19 U.C.Q.B. 62. 


[a] Contractor not entitled to 
preference over state.—State v. Wil- 
kinson, 1 Ohio Dee. (Reprint) 136, 2 
West.L.J. 445. 


2. Spradling v. MeNees, 
765, 19 Ky.L.-1472. 


[a] Creditor of company not in- 
cluded.—No creditor of the turnpike 
company can maintain an action on a 
construction bond for a debt due him 
by the turnpike company. Spradling 
v. McNees, 43 S.W. 765, 19 Ky.L. 1472. 


3. Thornton v. Sandwich St. Plank 
Road Co., 25 U.C.Q.B. (Ont.) 591. See 
also Assumpsit, Action of § 5; Work 
and Labor [40 Cye 2834]. 


4 Hunter vy. Burnsville Turnpike 
Co., 56 Ind. 213 (it is competent for 
the legislature to provide for the ap- 
pointment of such inspectors and for 
making their report conclusive, un- 
less an appeal is taken). 


5. See statutory provisions. 
6 See supra § 23. 


43 S.W. 


For later cases. developments and changes in thelaw see Annotations, same title and section number. 
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§§ 45-46] 


Liability to abutting owners.” 


ages?® or for an injunction, 
reparable.? 


[§ 46] 38. Maintenance and Repeiene Duty of 
Company. A duty rests upon a turnpike or toll road 
company to maintain and keep in fepair its road.!? 
While the company is not always bound to maintain 
its road in the same condition as when construct- 
ed,!® it is required, both under statutes'* and on 
general principles,+> to keep its road in a reason- 
This duty has been 
held not to be dissolved or transferred by a repeal 
of the charter of the-company,'® or by a sale of the 


ably safe condition for travel. 


7. Rights of abutting owners gen- 
erally see supra § 42. 


8. Ridge Turnpike Co. v. Stoever, 
6 Watts & S. (Pa.) 378. 


9. Kelly v. Donahoe, 2 Metc. (Ky.) 
482; Whitenack vy. Tunison, 16 N.J. 
Dexter v. Broat, 16 Barb. 
(N.Y.) 3387; Stokely v. Robbstown 
Bridge Co., 5 Watts (Pa.) 546; Wen- 
ger v. Rohrer, 3 Pa.Super. 596, 40 
Wkly.N.C. 109. 


[a] Tlustrations.—(1) The com- 
pany has the right to dig so much of 
the stone, clay, and gravel, within the 
limits of the road, as is necessary 
for its construction. Stokely v. 
Robbstown Bridge Co., 5 Watts (Pa.) 
546. (2) The company has the right 
to construct such a gutter for drain- 
age as it may determine on, and a pri- 
vate drain interfering with the meth- 
od adopted, may be abated. Wenger 
v. Rohrer, 3 Pa.Super. 596, 40 Wkly. 
N.C. 109- 


[b] Damnum absque injuria.—Any 
damage which an individual might 
sustain by the obstructing of a 
stream, in consequence of raising the 
grade of a road, was damnum absque 
injuria. Dexter v. Broat, 16 Barb. (N. 
AD POH e 


10. Kelly v. Donahoe, 2 Metc. 
(Ky.) 482; Ridge Turnpike Co. v. 
Stoever, 6 Watts & S. (Pa.) 378; Harp 
v. Glenolden Forough, 28 Pa.Super. 
116. 


[a] enazut in possession, not re- 
versioner, has the right of action. 
Kelly v. Donahoe, 2 Metc. (Ky.) 482 
(for injury to the possession occa- 
sioned by placing quarried stone upon 
land adjacent to the road and after- 
wards removing it, action cannot be 
maintained by one possessing. the 
right of reversion, but must be by 
the tenant in possession). 


11. Snell v. Buresh, 13 N.E. 856, 
123 Tll. 151; Gillam’ v. Cleghorn, 7 
Grant Ch. (Ont.) 83. 


[a] Erection of tollgate.—Snell v. 
Buresh, 13 N.E. 856, 128 Ill. 151. 


12. Baltimore & Y. Turnpike Road 
v. Crowther, 1 A. 279, 638 Md. 558; 
Commonwealth vy. Worcester Turn- 
pike Corp., 3 Pick. (Mass.) 327. See 
also cases infra this section; and §§ 

, 

[a] Estoppel to deny duty.—Ac- 
ceptance of tolls prevents a turnpike 
company from denying its obligation 
to keep its road in repair. Common- 
wealth v. Worcester Turnpike Corp., 
8 Pick. (Mass.) 327. 


[65 C. J.—73] 


Although, in erect- 
ing tollhouses® and constructing its road, a turn- 
pike company is not ordinarily liable to abutting 
landowners for injuries caused by necessary excava- 
tions, grading, and drainage,® an abutting owner, 
injured by a company proceeding without or in ex- 
cess of authority, may maintain an action for dam- 
where his injury is ir- 
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abandonment.?® 
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road,17 or by an unauthorized or incomplete aban- 
donment,'® although it has been held that a com- 
pany which is occupying a road abandoned by an- 
other company is not liable to the supervisors for 
money expended in keeping it in repair since such 


Furthermore the company’s duty 


to the public is not affected by an agreement for re- 
pairs with another corporation, such as a town or 


municipality,?° although such an agreement may be 


in repair. 


[b] Construction of agreement to 
repair.—An agreement to put a char- 


‘tered turnpike in good order does not 


require it to be put in the order in 
which the charter from the state re- 
auires it to be kept, but merely in 
good order for travel. Davis v. Smith, 
9 Humphr. (Tenn.) 557. 


13. People v. Williamsburgh Turn- 
pike Road, etc., Co., 47 N.Y. 586; Mil- 
ford v. Cincinnati, etc., Traction Co., 
26 Ohio (Cir Ct.. 2a. 


[a] Application of rule.—The 
word “repair” in an ordinance requir- 
ing a turnpike to be put in repair 
does not mean a new road made to a 
new grade, but it does mean a filling 
of all the holes and an evening up of 
the surface. Milford v. Cincinnati, 
ete: TractioniCo,, 26 Ohio Cir. Ct) 271), 


14. See statutory provisions. 


15. Conn.—Goshen, etc., Turnpike 
Co. v. Sears, 7 Conn. 86. 


Ga.—Davis v. Vernon Shell Road 
Co., 29 S.E. 475, 103 Ga. 491. 


Ky.—North v. Monterey, etc., Turn- 
pike Co., 9 Ky.L. 326; Ware v. Clark’s 
Run, etc., Turnpike Co., 3 Ky.L. 325. 


Md.—Baltimore, ete., Turnpike Co. 
Ma vessel 7 A. 805, 66 Md. 419, 59 Am, 


N.J.—Shiloh Turnpike Co. v. Bates, 
76 A. 448, 80 N.J.Law 171. 


N.Y.—People Vv. Williamsburgh 
Turnpike Road, etc., Co., 47 N.Y. 586. 


Pa.—Kreider v. Lancaster, etc., 
Turnpike Co., 29-A. 721, 162 Pa. 537; 
Lancaster Ave. Imp. Co. v. Rhoads, 
9A. 852,116 Pa. 377, 2 Am.S.R. 608; 
Moyer v. Berks, etc., Turnp. Road Co., 
40 Pa.Co. 185; Commonwealth Title 
Ins., etc., Co. v. Willow Grove, etc., 
Plank Road Co., 17 Montg. Co. 76. 


Tenn.—Franklin Turnpike Co. v. 
Crockett, 2 Sneed 263. 


[a] Removal of obstructions.— 
The duty of the company to keep its 
road in a safe condition for travel 
empowers and obligates it to remove 
all posts, trees, or other obstructions 
which render travel unsafe and in- 
convenient. Commonwealth Title 
Ins., etc., Co. v. Willow Grove, etc., 
Plank Road Co., 17 Montg. Co. (Pa.) 
76; Franklin Turnpike Co, v. Crock- 
ett, 2 Sneed (Tenn.) 263. 


[b] Duty of borough.—No duty 
rests upon. the borough through 
which a turnpike runs so long as it is 
operated by the company. In re Bor- 
ough Turnpikes, 43 Pa.Co. 103. 


binding upon the parties.* 
road is in the exclusive control of a receiver?? the 
company is not charged with the duty of keeping it 


Roads and portions thereof within rule. 
ty and obligation attaches, not only to the road 
proper, but to adjacent untraveled portions under 
the control of the company,?* to extensions,?° and 
to bridges which form part of the road.?® 
and obligation is not taken away or lessened as to 


However, where the 


This du- 


This duty 


tee State v. New-Boston, 11 N.H. 
[a] Town not liable-—A town 
through which a part of a turnpike 
road is located does not, upon a re- 
peal by the legislature of the char- 
ter of the turnpike company, become 
liable to keep the road in repair. 
State v. New-Boston, 11 N.H. 407. 


17. Board of Council of Danville 


v. Boyle County Fiscal Ct., 49 S.W. 
458, 20 Ky.L. 1495; Schload v. Clay, 
415, 192 Pa. 


one Turnpike Co., 43 A. 


[a] Application of rule.—The fis- 
cal court of a county cannot be com- 
pelled to keep in repair that part of 
a turnpike road lying in a town, 
though the company from which it 
purchased the road was required by 
its charter to do so. Board of Coun- 
cil of Danville v. Boyle County Fis- 
cal Ct., 49 S.W. 458, 20 Ky.L. 1495. 


Rights on transfer of road or fran- 
chises see infra § 49. 


18. Reed v. Cornwall, 27 Conn. 
48; Kenton County Ct. v. Bank Lick 
Turnpike Co., 10 Bush (Ky.) 529; 
People vy. Plainfield Ave. Gravel-Road 


Co., 62 N.W. 998, 105 Mich. 9. 

19. In re Hinkletown Turnpike Co., 
1 Lanc.L.Rev. (Pa.) 361. 

20. Commonwealth v. Worcester 
Turnpike Corp., 3 Pick. (Mass.) 327. 

21. Fishkill v. Fishkill, ete., Plank 
Road Co., 22 Barb. (N.Y.) 634; Provy- 
idence, ete., Turnpike, ete, Co. v. 
Scranton, 1 Lack.Leg.N. (Pa.) 183. 

22. See supra § 26. 

23. Lock v. Franklin, etc., Turn- 


pike Co., 47 S.W. 138, 100 Tenn. 163. 


24. Stanford, ete, Turnpike Road 
Co. v. Wray, 13 Ky.L. 45; Wray v. 
Stanford, ete., Turnpike Co., bt Keyih. 
54; Baltimore, etc., Turnpike Cowes 
Hebb, 40 A. 875, 88 Md. 1382. 


[a] Application of rule.— Where 
the act of incorporation requires the 
company to keep the turnpike open 
to the width of sixty-six feet, it is 
the duty of the company to maintain 
the whole of this space in a safe con- 
dition for travel, which duty is not 
discharged by leaving open a space 
sufficient for customary travel. Bal- 
timore, etc., Turnpike Co. v. Hebb, 40 
A. 879, 88 Md. 132. 


25. People v. Plainfield Ave. 
Gravel-Road Co., 62 N.W. 998, 105 
Mich. 9. 

26. Ind.—Rush County vy. Rush- 
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that portion of the road which is within the limits 


of a municipality,?* exeept where by statute?’ such 
portion of the road becomes a public street.2® This 


kept in repair by the company.** 


[§ 47] b. Liability for Improper Maintenance*® 
—(1) To Public. 


duty and obligation also extends to that portion of 
the road which is occupied by a street or steam rail- 
road,*®® or is located upon or adjacent to a public 
And\it has been held that the duty to 
make repairs did not apply to a road’ of which the 
company had never assumed control,*? that the mak- 
ing of repairs on a portion of the road, as to which 
there was no original obligation to repair, imposes 
no duty to continue the same,*? and that a bridge 
not in the line of road, because the portion of road 
in which it is situated has never been so completed 
as to authorize the collection of tolls, need not be 


highway. 


ville, etc., Gravel Road Co., 87 Ind. 
502; Wayne County Turnpike Co. v. 
Berry, 5 Ind. 286. 


Mass.—Webster v. Larned, 6 Metc. 
2. 


Plainfield 
N.W. 998, 


Ave. 
105 


Mich.—People_ v. 
Gravel-Road Co., 62 
Mich. 9. 


N.J.—West Shore R. Co. v. Bergen 
aa nae Co., 49 A. 578, 62 N.J.Eq. 
9. 


Tenn.—Allen v. Smith, (Ch.App.) 


47 S.W. 206 


{a] Destruction and rebuilding of 
bridge.—(1) The fact that a bridge 
is destroyed without any negligence 
on the part of the company does not 
relieve it from the duty to rebuild. 
People v. Plainfield Ave. Gravel-Road 
Co.,, 62, N. W. 998, 105 Mich. 9: (2) 
And a turnpike company may bind 
itself to contribute to the cost of the 
rebuilding of a bridge, on the line 
of its road, by the county commis- 
sioners to whom it has surrendered 
the bridge. Rush County v. Rush- 
a etc., Gravel Road Co., 87 Ind. 
0 


[b] Sidewalk as part of bridge.— 
A sidewalk which the turnpike com- 
pany recognizes as part of its bridge, 
thus inviting its use, must be kept in 
repair by it. Wayne County Turnpike 
Co. v. Berry, 5 Ind. 286. 


{[c] Duty to strengthen bridge 
puilt by railroad.—Where a railroad 
company contracts with a turnpike 
company to construct and maintain 
a bridge for the use of the latter 
over and above the railroad right of 
way, and there is nothing to show 
that the parties contemplate other 
than a bridge for ordinary turnpike 
purposes, and such a bridge is built, 
the expense of reconstructing it to 
withstand the strain caused by an 
electric railway afterward built by 
the turnpike company must be borne 
by the latter. West Shore R. Co. v. 
Bergen Turnpike Co., 49 A. 578, 62 N. 
J.Eq. 109. 


[dad] Duty of town to build and re- 
pair bridges, under obligation impos- 
ed by statute, relieves the company 
from the duty of repairing bridges 
built by it. Canaan v. Greenwoods 
Turnpike Co., 1 Conn. 1. 


27. Columbia, etc., 
v. Vivion, 77 S.W. 89, 103 Mo.App. 
324; Fayetteville, etc, R., etc., Co. 
v. Fayetteville, 75 N.Y.S. 180, 37 Misc. 
223. See also cases infra this note. 


[a] Liability for cost of improve- 
ments made by municipality.—(1) 
The cost of improvements made by 
the city may be recovered of the com- 
pany up to the amount necessary to 
put the road in the condition requir- 


Turnpike Co, 


ed by charter. Versailles, etc., Turn- 
pike Co. v. Versailles, 10 S.W. 280, 11 
S.W5. (1 2)0 0) cKeyn ba 1844. (2) Or. n= 
der some statutes, an assessment may 
be levied against the company. Peo- 
ple v. Cummings, 59 N.E. 703, 166 N.Y. 
110 [rearg den 60 N.E. 1118, 166 N.Y. 
636]. (3) Buta town, as distinguish- 
ed from a municipality, cannot recov- 
er from the company on an implied 
promise the cost of repairs volunta- 
rily made. Roxbury v. Worcester 
Turnpike Corp., 2 Pick. (Mass.) 41. 


28. See statutory provisions. 


29. Madisonville v. Walnut Hills, 
ete., Turnpike: €o., 9 Ohio Dee: (Re- 
print) 722, 17 Cinc.L. Bul. 30. 


[a] Company need not repair.— 
The duty to repair the portion of a 
turnpike within a municipality de- 
volves upon the municipal corpora- 
tion under statutes prohibiting the 
erection of tollgates and collection of 
tolls within the limits of municipali- 
ties, and providing for the conversion 
of that part of a toll road included 
within a city or village into a public 
street. Madisonville v. Walnut Hills, 
etc., Turnpike Co., 9 Ohio Dec. (Re- 
Print) 722) 17 Cine LaesBuly. 20. 


30. Winchester, etc., Turnpike Co. 
v.. Winchester, 32 S.W. 170, 17 Ky.L. 
573; Moyer v. Berks, etc., Turnp. 
Road Co., 40 Pa.Co. 185; Mathews v. 
Winooski Turnpike Co., 24 Vt. 480. 


31. Commonwealth vy. Worcester 
Turnpike Corp., 3 Pick. (Mass.) 327; 
Marsh v. Proprietors Branch Road, 
etce., 17 N.H. 444; State v. Hampton, 
2N.H. 22; Bradley v. Brown, 32 U.C. 
Q.B. (Ont.) 463. 


32. Roy v. Les Syndics des Chem- 
ins, etc., 16 Que.Super. 615 


33. Rex v. Llandilo Dist. Road 
Com’rs, 2 T.R. 232, 100. Reprint 126. 


84. State v. Morris Turnpike Co., 
4 N.J.Law 165, 7 Am.D. 579. 
Meh Criminal liability see infra § 
36. See supra § 23. 
37. See Public Utilities §§ 78-99. 
38. Glen Rock Motor Club v. York 


& Maryland Line Turnpike Co., 64 Pa. 
Super. 147. 


{a] Operation and effect of order. 
—The fact that a turnpike company 
may be compelled to expend a sum 


of money for the improvement of its 


road equal to or greater than 
amount of its income is no defense, 
but an order of the spublic service 
commission directing a turnpike com- 
pany wholly to reconstruct its road 
will not be sustained to -such an ex- 
tent, where the evidence shows that 


the 


only portions of the road were in bad ! made. 


A toll road or turnpike company 


which fails to keep its road in repair is subject to 
a forfeiture of its charter.?° 
the publie service commission®? has jurisdiction un- 
der the police powers to compel a company to main- 
tain its road in good condition.** 
statutes provide for the appointment of inspectors 
to ascertain whether the road has been kept in a 
proper state of repair,*® and, in case the road is 
found not to be in good repair, for the making of 
an order that the gates be kept open until the re- 
pairs are effected,*° a distinction being made between 


In some jurisdictions, 


In others, the 


condition, and that such portions may 
be repaired. Glen Rock Motor Club 
v. York & Maryland Line Turnpike 
Co., 64 Pa.Super. 147. 


39. See statutory provisions. 


[a] Applicability of  statute.— 
Statute empowering fiscal court to 
provide for good condition of high- 
ways held not applicable to toll turn- 
pikes not established by county court. 
Roberts v. Taylor, 11 S.W.(2d) 710, 
226 Ky. 640. 


40. See statutory provisions. 


See also Williams v. Smith, 6 Cow. 
(N.Y.) 166 (construing and applying 
2 Rev..7236)); 


[a] Sufficiency of complaint.—A 
complaint against a turnpike com- 
pany for failure to keep its road in 
repair was held to sufficiently specify 
the character of defects and the par- 
ticular part of the road complained 
of, although the complaint stated that 
the entire road was defective. Shiloh 
Turnpike Co. v. Bates, 76 A. 448, 80 
N.J.Law 171. 


[b] Repeal of acts incorporated by 
reference.—Proceedings to compel a 
turnpike company to keep its road in 
repair,- when in compliance with the 
act of incorporation, are not affected 
by subsequent alteration of other acts 
which have become a part of it by 
reference. Lackawaxen Turnpike Co. 
Ve Comer oePa, (20: 


{c] In Tennessee (1) a turnpike 
company is not an overseer within 
the meaning of a statute requiring 
Overseers to put up signs at railroad 
crossings (Louisville, ete., Turnpike 
Ca. v. State, 3 Heisk. 129); (2) and 
the county court has no jurisdiction 
over turnpikes before forfeiture is de- 
clared, except to appoint superintend- 
ents, as provided by statute, who 
have power to order open the gates 
of a turnpike road which is not in the 
condition of repair required by the 
charter. White’s Creek Turnpike Co. 
v. Marshall, 2 Baxt. 104) "03 ates 
also held in this state that a charter 
providing that a justice of the peace, 
on information given on oath that a 
road has been twenty days out of re- 
pair, may, on hearing, give judgment 
opening the gates nearest the point 
complained of, does not supersede an 
existing statute giving turnpike com- 
missioners power to condemn a turn- 
pike road in bad repair, and throw 
open the gates until repairs are made. 
ad v. Smith, (Ch.App.) 47 S.W. 


_ [d] In Vermont a statute author- 
izing the appointment of turnpike in- 
spectors was not unconstitutional, be- 
cause it affected grants previously 
State v. Bosworth, 13 Vt. 402. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


= a : 
a5 

ae 
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§§ 47-48] 


inspectors appointed to ascertain whether a road 
has been properly constructed ;*! and those appoint- 
ed to determine whether it was kept in proper re- 
pair.*? The effeet of such an order is that the gate 
cannot be shut and toll cannot be demanded until 
the proper official certifies that the road is in proper 
repair,** and under some statutes a company exact- 
ing toll, notwithstanding the order, is Hable for a 
penalty.t# Proceedings of this character are often 
more or less summary 0 nature*® so that the record 
of the court or’ officials making the order must, as 
a general rule, clearly show jurisdiction,*® and there 
must be a strict compliance with all statutory re- 
quirements.** Jurors on an inquest against a turn- 
pike company for failure to keep its road in repair 
are not disqualified by the fact of being toll pay- 
ers,*® but statutory qualifications of viewers*® are 
mandatory.°® Notice is essential in such a proceed- 
ing;°t and where no appeal is allowed by law®? 
it has been held that certiorari will lhe to remove 
the proceedings to a higher court,®* or equity will 
restrain an abuse of power.®4 However, where 
there exists a special statutory remedy for throw- 
ing open toll-gates of roads which are not kept in 
repair, a bill in equity to restrain the collection of 
tolls will not lie at the instance of the state,®*> nor 

41. See supra § 44. open a gate, 
42. Suydam v. Smith, 52 N.Y. 383. 
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is sufficiently shown by 
a certificate of the county clerk that 
it appears from the records that he 


[65 C.J.] 1155 


will the making of repairs be compelled by man- 
damus;°° although it seems that officers possessing 
plenary jurisdiction over toll roads may sue in eq- 
uity to compel the making of repairs or the opening 
of the gates,°" or, under the construction put upon 
some statutes or charters, maintain an action for 
damages.°* However, a statute providing a fine for 
noncomphance with an order to repair contemplates 
a criminal proceeding, not a civil suit.°® Where 
a street grade must be lowered because of the low- 
ering of the grade of an intersecting turnpike, the 
city authorities are entitled to reimbursement.®° 


[§ 48] (2) To Individuals. A turnpike or toll 
road company is liable for injuries to travelers by 
reason of -the defective condition of the road.®4 An 
individual cannot maintain an action of injunction 
to restrain the collection of tolls while the road is 
out of repair, such right belonging to the state or 
public officials alone.*? 


Injuries to abutting owners. While a turnpike 
company in maintaining or repairing its road is not 
generally liable to abutting landowners for injuries 
caused by necessary excavations, grading, and drain- 
age,°? nevertheless, where the company in its main- 
tenance and repair work proceeds without or in ex- 


53. Wilt v. Philadelphia, ete, 
Turnpike Co., 1 Brewst. (Pa.) 411. 


54. Allen v.. Smith, (Tenn.Ch.App.) 


43. People v. Martin, 56 How.Pr. 


(N.Y.) 516; Williams v. Smith, 6 
Cow. (N.Y.) 166; Reg. v. Greaves, 46 
UeC.Q.B;. ) COnt:)% 200: 


[a] Sufficiency of oral declaration. 
—It is not sufficient to evidence the 
determination that the road has been 
fully repaired by an oral declaration. 
People v. Martin, 56 How.Pr. (N.Y.) 
516. 


[b] Certificate in due form is con- 
clusive. Williams v. Smith, 6 Cow. 
CNY...) 6166. 


44. See statutory provisions,. 


[a] In New Jersey, if the com- 
pany, notwithstanding an order to 
keep the gates open, exacts toll of 
travelers, it is liable for a penalty 
of ten dollars for each offense. Shiloh 
Turnpike Co. v. Bates, 76 A. 448, 80 
N.J.Law 171. 


45. See statutory provisions, 


[a] In New Jersey (1) the courtis 
not obliged to hear evidence, before 
appointing freeholders to examine the 
condition of the road, provided a pri- 
ma facie case is stated in the appli- 
cation for appointment. Moorestown, 
ete., Turnpike Co. v. Holman, 43 A. 
445, 63 N.J.Law 519. (2) Nor is it, 
on an application to close the gates, 
bound to hear the original complain- 
’ ants or others in opposition thereto, 
but is authorized to institute an in- 
quiry and proceed in a Summary man- 
ner to a determination upon such evi- 
dence of the repairs having been made 
as the company produces. State v. 
Trenton, etc., Turnpike Co., 34 N.J. 
Law 182. 


46. Tinton Falls Turnpike Co. v. 
Hance, 45 A. 772, 64 N.J.Law 480; 
Bergen Turnpike Co. v. State, 25 N.J. 
Law 554; State v. Williamstown, etc., 
Turnpike Co., 24 N.J.Law 547; ‘Com. 
v. Cheltenham, etc., Turnpike Co., 2 
Binn. .(Pa.) 257; Simons v. Bustle- 
ton, etce., Turnpike Co., 10 Phila. (Pa.) 
101. 


[a] Wowever, it has been held that 
the appointment of a turnpike road 
commissioner, who gave notice to 


and. another named person were ap- 
pointed commissioners, although the 
statute required the appointment of 
three commissioners, hie cee Vv. 


Baker, 1 Cow. (N.Y.) 251 
47. King v. Tae ete,, Turn= 
pike Co., 30 S.W. 619, 17 Ky.L. 126; 


Francis v. Weaver, 25 on elon, CO Ma. 
457; Braden v. Berry, 20 Wend. (N. 
Y.) 55; In re Delaware County Turn- 
pike Road, 4 Pa.Co. 101; In re Dela- 
ware County Turnpike Road, 3 Lanc. 
L.Rev. (Pa.) 90; Simons v. Bustleton, 
etc., Turnpike Co., 10 Phila. (Pa.) 101; 
In re Frankford, etce., Turnpike Road, 
10° Phila. «CPa.)59: 


[a] Statement or notice as to con- 
dition of road.—(1) A notice by a 
turnpike inspector that a: turnpike is 
out of repair is insufficient, unless it 
specifies the part of the road which 
is out of repair. Braden v. Berry, 20 
Wend. (N.Y.) 55. (2) But particular 
in which the road is out of repair 
need not be stated in the inquisition, 
provided it is stated that the road 
is out of repair between certain 
points. Wilmington, ete, Turnpike 
Co. v. Boyd, 2 Del. 315. 


43. Matter of Germantown, 
Turnpike Co., 8 Phila. (Pa.) 377. 


49. See statutory provisions. 


50. Moyer v. Berks & Dauphin 
Turnpike Road Co., 56 Pa.Super. 598; 
New Market & Sperryville Turnpike 
COL v, , Keyser, 89 S.H. 251, 119 Va. 
165. 


[a] validity of statute.—The re- 
quirement of statute that the view- 
ers of a turnpike road to ascertain 
whether it is in repair, appointed by 
the court, shall be freeholders, does 
not violate the provision of the con- 
stitution, relating tg eligibility to of- 
fice since such viewers are not offi- 
cers. New Market & Sperryville 
Turnpike Co. v. Keyser, 89 S.E. 251, 
119 Va. 165. 


51. Back River Neck Turnpike Co. 
v. Homberg, 54 A. 82, 96 Md. 430. 


52. Back River Neck Turnpike Co, 
vy. Homberg, supra. 


etc., 


47 S.W. 206. 


[a] Sufficiency of bill as to par- 
ties.—In such a case, a bill against 
turnpike commissioners, which makes 
the three active members of the board 
defendants, is not defective because 
it does not add the county, or the 
chairman of the county court, who is 
an ex officio member of, the board. 
auiee ae Smith, (Tenn.Ch.App.) 47 S. 

. 206. 


55. Commonwealth v. Wellsboro’, 


etc., Plank Road Co., 35 Pa. 152. 


56. Morgan v. Monmouth Plank 
Road Co., 26 N.J.Law 99; Reg. v. Ox- 
ford, ete., Turnpike Road Trustees, 
12 A.&E. 427, 40 E.C.L. 215, 113 Re- 
print 873. See also Mandamus § 508. 


57. Detroit, etc., Plank Road Co. 
v. Macomb Cir. Judge, 67 N.W. 531, 
109 Mich. 371; People v. Grand Rap- 
ids, etc., Plank Road Co., 34 N.W. 250, 
67 Mich. 5 (suit was instituted by 
the prosecuting attorney on complaint 
of ane township highway commission- 
ers). 

58. Davis v. Vernon Shell Road 
Co., 29 S.BE. 475, 103 Ga. 491; Haber- 
sham, etc., Turnpike Co. v. Taylor, 73 
Ga." 552: 


[a] Thus under some charters and 
statutes relating to toll road com- 
panies, where the default in main- 
taining the road is not sufficient to 
authori ize a forfeiture of charter, the 
county turnpike ‘commissioners have 
the alternative remedy of suing for 
damages caused by such default. Da- 
vis v. Vernon Shell Road Co., 29 S.E. 
475, 103 Ga. 491. 


59. People v. Goshen, ete., Turn- 


pike Road, 11 Wend. (N.Y.) 597. See 
infra § 57. 
60. Baltimore v. Baltimore, ete., 


Turnpike Road, 31 A. 420, 80 Md. 536. 
61. See infra §§ 77-85. 


62. Shewmaker v. Mackville, ete., 
See Co., 85 S.W. 1040, 18 Ky. 
221. See also supra § 47. 


63. Benedict v. Goit, 3 Barb. 
PW) 24595 


(N. 
Stokely v. Robbstown Bridge 
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cess of its lawful authority, an abutting owner in- 
jured thereby may maintain his action for dam- 
ages.°* It was held that the company was not lia- 


ble where another company agreed to keep the road 


in repair.°> The action to recover damages for un- 
lawfully quarrying and removing stone, soil, and the 
like from the bed of a turnpike road may be main- 
tained by the owners of the reversion in fee of the 
land upon which the road is built,®® but for the 
injury to the possession oceasioned by placing such 
stone, soil, and the like on the land of an abutting 
owner, must be brought by the tenant in posses- 
sion of the land.*? 


[§ 49] H. Sale and Transfer of Road and Fran- 
chises.°& Where a turnpike or toll road company 
hag only an easement in the land used for its road,°®® 
it cannot convey the fee,7° at least without compen- 
sation to the owner.72 On the other hand, where the 
grant of a toll road franchise vested in the grantee 
an estate in fee,7? it has been held that such fran- 
chise may be transferred by any authorized mode 
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[§§ 48-49 


of transferring real property,"* and that, although 
the state has the right to require that its consent 
shall be obtained as a condition to such a transfer,’4 
the necessity for such consent must be specified, ei- 
ther by statute, or in the grant itself.7> The gen- 
eral rule which prohibits the transfer of franchises 
without legislative permission’® has been applied 
to toll road companies;*7 and it is the rule that ei- 
ther the primary or secondary franchises of a toll 
road company, or both, together with the property 
necessary to an enjoyment of the same, can be 
alienated, or subjected to sale on judicial process, 
only by virtue of, and in pursuance of, statutory 
authority.7® The authority to sell any part of the 
road is equivalent to authority to sell the whole,”® 
but authority to sell the whole does not authorize 
the sale of a part.8° The transfer of the road and 
franchises, when authorized by the state, may be 
made to a corporation empowered to receive them® 
or it may be made to individuals who may or may 
not organize a corporation to operate the road,* 


Conn bi Watts “Gea. 5463) Baxter: v. 
Winooski Turnpike Co., 22 Vt. 114, 52 
Am.D. 84; Tapsell v. Crosskey, 7 M. 
&W. 441, 151 Reprint 838. 


[a] Applications of rule—(1) A 
turnpike company has the right to 
dig stone, clay, and gravel within 
the limits of the road, for its re- 
pair. Stokely v. Robbstown Bridge 
Co., 5 Watts (Pa.) 546. (2) A turn- 
pike company may use the soil with- 
in the limits of its road in a reason- 
able manner, for the repair of the 
road. Baxter v. Winooski Turnpike 
Co., 22 Vt. 114, 52 Am.D. 84. 


[b] Damnum absque injuria.— 
Any inconvenience or damage which 
any person may suffer by proper and 
reasonable repairs of a highway by a 
plank road corporation is damnum 
absque injuria. Benedict v. Goit, 3 
_Barb. (N.Y.) 459. 


64. Strattan v. Elliott, 83 Ind. 425; 
Whitenack v. Tunison, 16 N.J.Law 77; 
Peter ton v. Carter, 18 Johns. (N.Y.) 

05. 

[a] Obstructing private way.— 

Strattan v. Elliott, 83 Ind. 425. 


[b] respass.—Turner v. Rising 
Sun, ete., Turnpike Co., 71 Ind. 547; 
Whitenack y. Tunison, 16 N.J.Law 77. 


[ec] Furning water on adjoining 
land.—Boughton v. Carter, 18 Johns. 
(N.Y.) 405. 


[d] In Kentucky it was held that 
a turnpike company, having the right 
under their charter to make such ex- 
eavations, fills, and embankments, as 
the proper construction of their road 
according to its prescribed grade and 
width render necessary, may, as in- 
cidental to this right, lawfully quar- 
ry and remove stone and earth from 
one point to another within the lines 
of the road, and from the lands of 
one person to the lands of another. 
But they have no such right to the 
quarries and soil under and within 
the space occupied by the road, for 
the purposes of repairing it, although 
the road upon which the turnpike 
was built may have been used by the 
public for more than twenty years 
as a public highway. Kelly v. Dona- 
hoe, 2 Metce. 482. 


65. Buckwalter v. Lancaster & 
Lititz Turnpike Road Co., 60 Pa.Su- 
per. 195. 

{a] Thus where a street railway 
company organized under statute, lo- 


cated its right of way over a turn- 
pike road without the consent of the 
turnpike company, and as a part of 
the compensation to be paid for the 
use of the road agreed to keep in 
proper repair the entire roadway of 
the turnpike company, and to assume 
the responsibilities of the latter in 
relation thereto, the turnpike com- 
pany thereafter, could not be held lia- 
ble for damages to abutting property 
because pipes or culverts laid by the 
railway company were not provided 
of sufficient size to carry off water 
from the abutting land across or un- 
der the roadbed. Buckwalter v. Lan- 
caster & Lititz Turnpike Road Co., 
60 Pa.Super. 195. 


66. Kelly v. 
(Ky.) 482. 


67. Kelly v. Donahoe, supra. 
68, Lease see infra § 50. 
Mortgage see infra § 51. 

69. See supra § 36. 


70... Brooklyn, ‘Q.iC. & SR. Co: v: 
Bird, 134 N.Y.S. 1, 76 Mise. 62 [aff 187 
N.Y.S..1112, 152 App.Div. 932)]. 


71. Brooklyn, Q. C.. & S. R. Co. v. 
Bird, supra. 


[a] Statute is unconstitutional, 
which attempts to authorize a turn- 
pike company, acquiring only. an ease- 
ment to its highway, to convey the 
fee without compensation to the own- 
er, (Brooklyn, Q» Gi) & ‘SR Co. v. 
Bird, 134 N.Y.S. 1, 76 Misc. 62 [aff 137 
N.Y.S. 1112, 152 App.Div. 932]. 


72. See supra § 36. 


73. People vy. Lawley, 119 P. 1089, 
17 GCal.App. 331. 


74. People v. Lawley, supra. 
75. People v. Lawley, supra. 


[a] Thus, where a grant of afran- 
chise to construct and maintain a 
toll road contained in itself no pro- 
vision requiring that the consent of 
the state should first be obtained be- 
fore the right to sell or transfer the 
franchise could be exercised, and 
there was no statute to that effect, it 
might be transferred without the con- 
sent of the state. People v. Lawley, 
19> PLOs9; A -CalsAppieseds 


76. See Corporations § 2465. 


77. Virginia Canon Toll Road Co. 
v. People, 45 P. 398, 22 Colo. 429, 37 


Donahoe, 2 Metce. 


L.R.A. 711; Snell v. Chicago, 24 N.E. 
532, 133 Ill. 413, 8 L.R.A. 858 [error 
dism 14 S.Ct. 489, 152 U.S. 191, 38° 
Ed. 408]; Joy v. Jackson, etc., Plank 
Road Co., 11 Mich. 155; State v. Leb- 
anon & Nashville Turnpike Co., 268 
S.W. 627, 151 Tenn. 150. 


78. Cal.—People v. Duncan, 41 Cal. 
507; Wood vy. Truckee Turnpike Co., . 
24 Cal. 474. 


Ill.— Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
ree 489, 152 U.S. 191, 38 Lid: 


Ind.—State v. Hare, 23 N.E. 145, 121 
Ind. 308; Indianapolis, etce., Gravel 
pond Co. v. State, 4 N.E. 316, 105 Ind. 


_Ky.—Old State Road, ete., 
pike Co. v. Smith, 1 Ky.L. 125. 


Mich.—James v. Pontiac, etc., Plank 
Road Co., 8 Mich. 91. 


Pa.—Ammant v. New Alexandria, 
etc., Turnpike Road, 13 Serg.&R. 210, 
15 Am.D. 593. 


_Tenn.—State v. Lebanon & Nash- 
ville Turnpike Co., 268 S.W. 627, 151 
Tenn. 150. 


Eng.—Crewe vy. Edleston, 1 De G. 
&J. 98, 58 Eng.Ch. 73, 44 Reprint 657; 
Reg. wv. Pox 35 “i PoRep-N.S. 2495 
Fairtitle v. Gilbert, 2 T.R. 169, 1 Rev. 
Rep. 455, 100 Reprint 91. 


[a] Sale on judicial prodcess.— 
Whatever the corporation may volun- 
tarily alienate, its creditors may sub- 
ject to sale on judicial process. State 
v. Hare, 23 N.E. 145, 121 Ind. 308. 


Turn- 


79. State v. Hare, 23 N.E. 145, 121 
Ind. 308. 
80. Snell v. Chicago, 24 N.B. 532, 


133 Ill. 413, 8 L.R.A. 858 [error dism 
ice 489, 152 U.S. 191, 38 L.Ed. 


81. State v. Hannibal, etc., Gravel 
Road Co., 37 Mo.App. 496. 


82. Cal.—People v. Lawley, 119 P. 
1089) 1% CaltApp. 33it 


Ill.—Snell v. Chicago, 24 N.E. 532, 
13 Ill. 418, .8 L.R.A. 858 [error dism 
ine 489, 152 U.S. 191, 38 L.Ed 


Ind.—State v. 


Hare, 23 N.E. 145, 
121 Ind. 308; 
478. 


Moore v. State, 71 Ind. 


Pa.—Wellsborough,  etce., 


Plank- 
Road Co. v. Griffin, 57 Pa. 417. 


ee eS ee ee ee ee eee eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 49-51] 


but in either event the purchaser acquires no greater 
rights and privileges than belonged to the vendor, 
and takes the road and franchises subject to all the 
burdens and limitations imposed by the original 
grant.S> Land conveyed to the company in fee does 
not revert to the grantor, upon the company’s sale 
of the road.*4 


[§ 50] I. Leases. The legislature has the power 
to authorize®® or ratify®® a lease of a turnpike com- 
However, the lessee of a toll road 
and franchise after the expiration of the lease and 
annulment of the toll road company’s charter was 
a usurper.§? The conveyance of leasehold rights 
in a toll road need not always contain technically 
accurate words.§® <A contract to lease for a term of 
years, after which the lessee should become the own- 
er, has been held to be a contract for purchase.*® 


[§ 51] J. Mortgages. As in the case of mortga- 
ges by other corporations,®° a turnpike or toll road 
company may be authorized by statute or charter, 


TURNPIKES AND TOLL ROADS 


[65 C.J.] 1157 


either expressly®! or impliedly,®? to mortgage its 


road and franchises; and, where such authority is 
given, compliance with the requirements of the par- 
ticular statute or charter provision is ordinarily es- 
sential to the validity of the mortgage, and the 
right to mortgage cannot extend beyond the au- 
thority given.°’ Where a corporation is empowered 
by statute to mortgage the whole road or any por- 
tion thereof, authority given by the board of direc- 
tors to the president to mortgage the entire road au- 
thorizes a mortgage of a part of the road.°* The 
mere pledging of income and tolls by a turnpike 
company, however, is not a mortgage of the road.°® 
An assignment of a turnpike mortgage, to be valid, 
must be made with the formalities prescribed by 
statute.®® 


Foreclosure. To constitute a valid foreclosure 
sale it is essential that there be a sufficient deserip- 
tion of the road in the papers on which the fore- 
closure proceedings are based.°” 


Tenn.—Allen v. Smith, (Ch.App.) 47 
S.W. 206. 


Ont.—Payne v. Caughell, 24 Ont. 
A. 556. 

[a] Effect of transfer to individu- 
al.—(1) An individual does not be- 


come a corporation on purchasing the 
property and franchises of a toll road 
corporation (Wellsborough, etc., 
Plank-Road Co. v. Griffin, 57 Pa. AlT), 
(2) but only becomes vested with a 
right to organize as a corporation 
(Snell v. Chicago, 24 N.B. 532, 133 Ill. 
413, 8 L.R.A. 858 [error dism 14 S.Ct. 
489, 152 U.S. 191, 38 L.Ed. 408]). (3) 
And on failure to organize as a cor- 
poration within the time limited by 
statute, the purchasers do not forfeit 
the property purchased (Moore v. 
State, 71 Ind. 478), (4) although, on 
their death, the property. does not 
pass to their heirs, even though the 
deed is made to the purchasers, their 
heirs, executors, administrators, and 
assigns (Snell v. Chicago, supra). 


{b] Bight of individual to collect 
tolis.—An individual purchaser at a 
judicial sale of the rights, immunities, 
privileges, and franchises of a turn- 
pike company has the right to collect 
tolls, such right not being a corpo- 
rate right necessarily. Allen v. Smith, 
(Tenn.) 47 S.W. 206. 


83. Colo.—Virginia Canon Toll 
Road Co. v. People, 45 P. 398, 22 Colo. 
ADO” ST usRvAne 714, 


Tll.—Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
ns 4895) 152..0.5..191, 38 2L.md, 


Ind.—Hunter v. Burnsville Turn- 
pike Co., 56 Ind. 213. 


Ky.—Jouitt v. Lewis, 4 Litt. 160. 


N.J.—In re Bergen County, etce., 
Public Highway, 22 N.J.Law 293. 


N.Y.—Clow v. Van Loan, 6 Thomps. 
&C. 458, 4 Hun 184. 


Ont.—Totten v. Halligan, 
CPs 56i7: 


{a] Bffect of expiration of fran- 
chise.—Whereé the franchise has ex- 
pired by its own limitation before 
the sale, the purchasers hold the prop- 
erty as private property. In re Berg- 
en County, ete, Public Highway, 22 
N.J.Law 293. 


[b] Covenant to keep in repair.— 
The lessees of a turnpike road are 
liable to their lessors on a covenant to 
keep the road in repair, without a 
showing that the lessors had been 


13 ULC. 


sued, or otherwise damnified, in con- 


sequence of the road being out of re- 
pair, and in an action for breach of 
covenant, the measure of damages is 
the injury sustained by the public by 
reason of the road being out of re- 


par Jouitt v. Lewis, 4 Litt. (Ky.) 
160. 
84. 


Hughes v. Miller, 175 S.W. 631, 
164 Ky. 449. 


[a] Deed in fee for specific pur- 
poses.—Under deed of land in fee and 
for its full value to turnpike com- 
pany for the use of the company “for 
tollhouse and tollgate and no other 
purpose,” on company’s sale of its 
turnpike road, land did not revert to 
grantor’s heirs. Hughes v. Miller, 
175 S.W. 631, 164 Ky. 449. 


85. State v. Steber, 143 N.W. 156, 
154 Wis. 505. 


86. State v. Steber, supra. 


[a] Application of rule.—The les- 
see of the toll road constructed by the 
corporation created under a statute 
which did not authorize a lease, be- 
came entitled to all the rights of the 
corporation in the road during the 
term of his lease, under another stat- 
ute expressly ratifying the lease. 
eAper v. Steber, 143 N.W. 156, 154 Wis. 
505. 


[b] Effect of assignment of vali- 
dated lease.—Assignments of lease of 
toll road validated by statute, held to 
have passed only the leasehold inter- 
est. State v. Steber, 155 N.W. 146, 
161 Wis. 576. 


87. State v. Steber, 155 N.W. 146, 
161 Wis. 576. 


88. State v. Steber, 143 N.W. 156, 
154 Wis. 505. 


[a] Thus the subsequent holders 
under chain of conveyances of lease- 
hold rights in a toll road, where there 
has been succession of possession, en- 
joyment, and claim of right, succeed 
to the rights of the original lessee, 
even though the conveyances did not 
use technically accurate words. State 
v. Steber, 143 N.W. 156, 154 Wis. 505. 


89. Roberts v. Taylor, 11 S.W.(2d) 
710, 226 Ky. 640. 


90. See Corporations §§ 2475-2498. 
91. See statutory provisions. 


{a] Thus under special act em- 
powering a plank road company to 
mortgage the road and other property 
of the company, it was held that it 
might give a valid mortgage on any 
specific portion of the road on which 


separate tolls can lawfully be col- 
lected. Joy v. Jackson & Michigan 
Plank Road Co., 11 Mich. 155. 


92. Sidener v. Columbus & Hope 
Turnpike Co., 56 Ind. 598. 


[a] Thus the right of a turnpike ° 
company to execute a mortgage upon 
its road was recognized by. the stat- 
ute authorizing purchasers of a turn- 
pike road “under mortgaged sale” 
thereof to organize as an incorporat- 
ed company. Sidener v. Columbus & 
Hope Turnpike Co., 56 Ind. 598; Hunt- 
sia Burnsville Turnpike Co., 56 Ind. 


[b] Statutory authority to borrow 
money to be used in the construction 
of the road, or in paying for materi- 
als, and to mortgage the road to se- 
cure the payment of the money so 
borrowed, authorizes the company to 
accomplish the same result by mort- 
gaging its road to secure the payment 
of money due a contractor for con- 
structing the road. Greensburgh, etc., 
pues Co. v. McCormick, 45 Ind. 


93. Joy v. Jackson & M. Plank 
Road Co., 11 Mich. 155; Searle v. Law, 
NGL 95, 38 Wng.Ch. 95, 60 Reprint 


[a] Thus authority to a plank road 
company to ‘mortgage the road or 
other property” permits a mortgage 
of the franchise of receiving tolls; 
but not the mortgage of any fran- 
chise essentially corporate in its na- 
ture, and not enjoyable by a natural 
person. Joy vy. Jackson & M. Plank 
Road Co., 11 Mich. 155. 


{b] Under English turnpike acts 
the power of trustees to mortgage all 
or a portion of the road must be ex- 
ercised under, and within the limita- 
tion of, their statutory authority. 
Crewe vV. Edleston, 1 De G.&J. 93, 58 
Eng.Ch. 78, 44 Reprint 657; Reg. v. 
Fox, 35 L.T.Rep.N.S. 249; Fairtitle 
v. Gilbert, 2 T.R. 169, 1 Rev.Rep. 455, 
100 Reprint 91. 


94. Greensburgh, etc., Turnpike Co. 
v. McCormick, 45 Ind. 239. 


95. Farmers’ Turnpike Road Co. v. 
Coventry, 10 Johns. (N.Y.) 389. 


96. Doe v. Jones, 5 Exch. 16, 155 
Reprint 7; Searle v. Law, 15 Sim. 95, 
38 Eng.Ch. 95, 60 Reprint 553. 


97. Sidener v. Columbus & Hope 
Turnpike Co., 56 Ind. 598; Hunter vy. 
Burnsville Turnpike Co., 56 Ind. 213. 


[a] Description held sufficient.— 
A description of such road in such 
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Purchaser at foreclosure. 


so.t 


taining it.* 


Right of redemption. 


[§ 52] K. Acquisition by Public 
In General. The legislature may 


freeing of toll and turnpike roads from tolls by au- 


While a purchaser at 
foreclosure sale does not acquire the name of the 
company,°* he is entitled to organize a corporation 
to operate the road,®® but he is not required to do 
Where such a purchaser organized a new com- 
pany, defendant in an action by such company could 
not question the validity of the mortgage? nor at- 
tack the foreclosure decree except for fraud in ob- 


Under some statutes no 
right of redemption remains after foreclosure.* 
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tions.§® 


ae 


[§§ 51-52 


governing bodies thereof, to acquire such roads as 
lie within their boundaries,® and in response to a 
popular demand for free roads, such authorization 
has been given by many statutes,’ whose constitu- 
tionality has been upheld against various objec- 
Such statutory authorization, it has been 
held, must be express? and should refer particularly 
to the acquisition of turnpike or toll roads.1° 


Stat- 


utes authorizing the acquisition of turnpike or toll 


Authorities’—1. 
provide for the 


thorizing counties, towns, or municipalities, or the 


mortgage and decree, and in the writ, 
notice of sale, and sale thereunder, as 
“the entire road of said company,” 
naming it, “in’ the county and state 
wherein it is located, “‘completed and 
to be completed, with all the property 
of said company, rights of way and 
franchises of every description,’ fs 
sufficient. Hunter vy. Burnsville Turn") 
pike Co., 56 Ind. 213. 


98. Wellsborough & T. Plank Road 
Co. v. Griffin, 57 Pa. 417. 

99. Moore vy. State, 71 Ind. 478. 

1. Moore v. State, supra. 


2. Sidener v. Columbus & Hope 
Turnpike Co., 56 Ind. 598; Hunter 
v. Burnsville Turnpike Co., 56 Ind. 


213. 


3. Sidener v. Columbus & Hope 
Turnpike Co., 56 Ind. 598; Hunter v. 
Burnsville Turnpike Co., 56 Ind. 213. 


4 See statutory provisions. 
{a] Thus in Indiana it was held 


that after foreclosure of a mortgage 
of the road, no right of redemption 
remains, under the statute, and the 
rights of the company which mort- 
gaged the road, as well as the incor- 
porators of the road, are extinguish- 
ed. Hunter v. Burnsville Turnpike 
C@or756 nds 213. 


5. Original establishment and op- 
eration by public authorities see su- 
pra § 8 

6. Ind.—Gilson v. Rush County, 
Oi NG Lc oo. Leon Limtd=—6.5,0 dels Isr A. 
835. 


Ky.—Maysville, etc., Turnpike Road 
Co. v. Wiggins, 47 S.W. 434, 104 Ky. 
540, 20 Ky.L. 724. 


Mass.—Salem Turnpike, etc., Bridge 
Corp. v. Essex County, 100 Mass. 282. 


Ohio.—Ferris v. Clermont County, 
29 Ohio Cir.Ct. 622. 


Pa.—In re Perkiomen, etc., Road, 
28 Pa.Co. 545; In re Chartiers, etc., 
Tp. Turnpike Road, 30 Pittsb.Leg.J. 
N.S. 283. 


7. See statutory provision&. 


{a] Repeal by subsequent stat- 
utes.—A statute authorizing the coun- 
ty court or court of claims and levy 
of Fayette County to acquire turn- 
pikes from the owners by purchase or 
lease, and keep the same in repair, 
free of toll from the public, was not 
repealed by subsequent general laws 
in regard to turnpikes and turnpike 
companies. O’Mahoney v. Bullock, 31 
S.W. 878, 97 Ky. 774, 17 Ky... 523. 


8. Maysville, etc., Turnpike Road 
Co. v. Wiggins, 47 S.W. 434,\104 Ky. 
540, 20 Ky.L. 724; O’Mahoney v. Bul- 
lock, 81 S.W. 878, 97 Ky. 774, 17 Ky. 


L. 523; Salem Turnpike, etc., Corp. 
v. Essex County, 100 Mass. 282; Fer- 


ris v. Clermont County, 29 Ohio Cir. 
Ct. 622. 


[a] Thus (1) a statute authoriz- 
ing the acquisition of a turnpike road 
by a county does not violate the con- 
stitutional requirement providing 
that the general assembly shall not 
authorize any county to become a 
stock-holder in, or appropriate money 
for, any corporation, except for the 
purpose of constructing or maintain- 
ing bridges, turnpike roads, or gravel 
roads. Maysville, etc., Turnpike Road 
Co. v. Wiggins, 47 S.W. 434, 104 Ky. 
540, 20° Ky, 724. 7 (2). Themact, of 
May 3, 1890, authorizing Fayette 
County to purchase a turnpike, was 
amended by the general law provid- 
ing how all county taxes may be lev- 
ied and collected, and therefore was 
not violative of Const. § 171 inhibit- 
ing the levy and collection of taxes 
save by general laws. O’Mahoney v. 
Bulloek,.181 iS.We-87%8, (9% Key.) tse 7. 
Ky. .o23. (3) An act authorizing 
county commissioners to purchase toll 
roads upon which traction companies 
have obtained rights of way does not 
infringe a constitutional prohibition 
against joint ownership. Ferris v. 
Clermont County, 29 Ohio Cir.Ct. 622. 
(4) However, a by-law of a municipal 
corporation authorizing the munici- 
pality to assume possession of an ex- 
isting toll road, which is based on the 
mistaken idea that the rights of the 
company have ceased to exist, is il- 
legal and will be quashed by the 
courts. Hamilton, etc., Road Co. v. 
Pots Flanborough T'p. Corp., 13 Ont. 
128. 


9. In re Niagara Falls Park, 14 
Ont.A, 65. 


10. In re Niagara Falls Park,.su- 
pra. 
[a] Thus it was held that no right 


to condemn turnpike roads existed un- 
der a statute conferring the right to 
appropriate lands. In re Niagara 
Falls Park, 14 Ont.A. 65. 


11. Lee v. Town of Barkhampsted, 
46 Conn. 213; Waterbury River Turn- 
pike Co. v. Litchfield, 26 Conn. 209. 


12. Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858. 


13. Dayton Gravel Road Co. vy. Tip- 
pecanoe County, 31 N.E. 3638, 131 Ind. 
584; Gilson v. Rush Co., 27 N.B. 235, 
128 Ind. 65, 11 L.ReaAs. 885: "Board of 
Comrs. of Rush County v. Rushville, 
etc., Gravel Road Co., 87 Ind. 502. 


14. Roberts v. Taylor, 11 S.W.(2d) 
710, 226 Ky. 640; Houston v. Boltz, 
185 S.W. 76, 169 Ky. 640; C. Roush & 
Co. v. Vanceburg, S. L. T. & M. Turn- 
pike Road Co., 152 S.W. 768, 151 Ky. 
655; Chaplin, ete., Turnpike Road Co. 
v. Nelson County, 77 S.W. 377, 25 Ky. 
L. 1154; Mitchell v. Bourbon County, 
76 S.W. 16, 25 Ky.L. 512; Bardstown, 


roads by public authorities have frequently been 
construed and applied by the courts, in Connecti- 
cut,1! in Illinois,t? in Indiana,*? in Kentucky,** in 
Maryland,'® in Massachusetts,*® in New York, 17 in 
North Carolina,t® in Ohio,'® in Oregon,?° in Penn- 
sylvania,?1 in Rhode Island,?? in Tennessee,?? in 


ete., Turnpike Co. v. Nelson County, 
60 S.W. 862, 109 Ky. 800, 22 Ky.L, 
1457; Nicholas County v. Hawkins, 
60. "S.W. 524,°109 Ky. 679, 22) Kyets 
13827; Danville v. Fiscal Court, (Ky.) 
49 S.W. 438; O’Mahoney v. Bullock, 
31 S.W. 878, 97 Ky. 774, 17 Ky.L. 523; 
Dry Creek, ete., Turnpike Road Co. v. 
Commonwealth, 3 Ky.L. 623. 


15. Baltimore v. Baltimore, 
Turnpike Co., 80 Md. 535. 


16. Baintree v. Norfolk County, 8 
Cush. (Mass.) 546; Andover, ete., 
Turnpike Corp. v. Middlesex Co., 18 
Pick. (Mass.) 486. 


17, Brooklyn, Q: C..& S.-RJ.Coseys 
City of New York, 128 N.E. 231, 229 
N.Y. 260. 


_18._ State v. Western North Caro- 
lina R: Co., $5 N.C: 602, 


19. Tremainsville Plankroad, ete., 
Co. v. Toledo, 31 Ohio St. 588; State 
v. Zanesville, ete., Turnpike Road Co., 
16 Ohio St. 308; Ferris v. Clermont 
Co., 29 Ohio Cir.Ct. 622; State v. Low- 
er River Road Co., 21 Ohio Cir.Ct. 662, 
12 Ohio Cir.Dec. 319; Madisonville v. 
Walnut Hills, ete., Turnpike Co., 3 


ete, 


Ohio .Dec. (Reprint) 722, 17 Cinc.L. 
Bul. 30; Cincinnati, ete., Turnpike 
Co. v. Cincinnati, 5 Ohio Dee. (Re- 


print) 299, 4 Am.L.Ree. 325. 


20. Little Nestucca Toll Road €o. 
v. Tillamook County, 48 P. 465, 31 Or. 
1, 65 Am.S.R. 802. 


21. Philadelphia v. Gowen, 52 A. 
8, 202 Pa. 453; West Chester Plank 
Road Co. v. Chester County, 37 A. 905, 
182 Pa. 40; Philadelphia, etc. R. Co. 
v. Snyder, 13 A. 708, 120 Pa. 90 [aff 
4 Pa.Co. 399]; In re Kensington, etc., 
Turnpike Co., 97 Pa. 260 [rev 12 Phila. 
611]; In re Factoryville, etc., Turn- 
pike, etc., Road, 19 Pa.Super:. 613; 
In re Providence, ete., Turnpike, 11 
Pa.Dist. 58; In re Middletown, etc., 
Turnpike, 28 Pa.Co. 449; West Ches- 
ter, etc., Plank Road Co. v. Chester 
County, 21 Pa.Co. 86; West Phila. 
Pass. R. Co. v. Philadelphia, ete.,. 
Turnp. Road Co., 19 Pa.Co. 225; In re 
Ransom Tp., etc., Road, 18 Pa.Co. 417; 
In re Harrisburg, ete, Turnpike, 2 
Dauph.Co. (Pa.) 51. 


[a]. Ownership by railroad.—A 
turnpike owned and operated by a 
railroad company is subject to the 
operation of such statutes, and pro- 
ceedings had thereunder make the 
turnpike a free road until such time 
as the railroad company is ready to 
lay down its tracks. Philadelphia, 
etc., R. Co. v. Snyder, 13: A.. 708, 120 
Pa. 90 [aff 4 Pa.Co. 3997. 


22. Gardiner v. Johnston, 12) A. 
888, 16 R.I. 94. 


23. State v. Lebanon & Nashville 
Turnpike Co., 268 S.W. 627, 151 Tenn... 
150; Sumner County v. Interurban 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 52-54] 


Vermont,?* in the District of Columbia,?> and in 


Ontario.?& 
Consideration. 


dition as to subject the company to 
franchise.”° 


[§ 53] 2. Road Extending into Several Counties 
Under some statutes it has been held 


or Townships. 
that the power of acquisition is not 


wholly within one county or town. 
has been held under other statutes that no one coun- 
ty can be compelled to pay for any portion of a turn- 
pike road lying within the limits of another county,*+ 
and that one township has no power to authorize an- 
other township to take possession of the portion of 
the toll road which lies within the limits of the first 
Under a statute providing that two 


township.?? 
or more townships may vote upon 
purchasing a toll road running into 


Transp. Co., 213 S.W. 412, 141 Tenn. 
AGS ob ALLR: 60% 


245) Taylor ’ov. SRutlangd, 926" - Vt. 
313; State v. Shrewsbury, 15 Vt. 288. 


25. District of Columbia v. Krause, 
11 App.D.C. 398. 


26. Wentworth v. Hamilton Radial 
Electric R. Co., 54 Can.S.C. 178 [al- 
lowing appeal 34 Ont.L. 434, 9 Ont. 
W.N. 394 (allowing appeal 31 Ont.L. 
659, 6 Ont.W.N. 685)]; Payne v. 
Caughell, 24 Ont.A. 556 [rev 28 Ont. 
157]; In re Niagara Falls Park, 14 
Ont.A. 65; Smith v. Ancaster Tp. 
Corp,, 27 Ont. 276. 


27. €. Roush-& Co. v. Vanceburg, 
ete., Turnpike Road Co., 152 S.W. 768, 
151 Ky. 655. 


28. C. Roush & Co. v. Vanceburg, 
etc., Turnpike Road Co., supra. 


29. C. Roush & Co. v. Vanceburg, 
etc., Turnpike Road Co., supra. 


Forfeiture of franchise see supra § 
oy 
30. See cases infra this note. 


[a] In Ohio the authority granted 
by a statute authorizing county com- 
missioners to purchase toll roads up- 
on and along which suburban and in- 
terurban railroads are constructed, 
was not limited to the purchase of 
toll roads having both termini within 
the county. Ferris yv. Clermont Coun- 
ty, 29 Ohio Cir.Ct. €22. 


[b] In Vermont it seems that a 
road passing through several towns 
may be acquired by one proceeding. 
Taylor v. Rutland, 26 Vt. 313. 


31. Im re Factoryville, ete., Turn- 
pike, etc., Road, 19 Pa.Super. 613. 


32. Smith v. Ancaster Tp. Corp., 
27 Ont. 276. 


33. Gilson v. Rush County, 27 N. 
BH. 235, 128 Ind. 65, 11 L-R.A. 835. 


34. See statutory provisions. 


{a]. Governor-in-Council may 
transfer a toll road to a municipal 
corporation. Payne v. Caughell, 24 
- Ont.A. 556 Trev 28 Ont. 157]. 


35. Ky.—Roberts v.-Taylor, 11 S. 
W.(2d) 710, 226 Ky. 640; Houston v. 
Boltz, 185 ‘S.W. 76, 169 Ky. 640. 


Mass.—Braintree vy. Norfolk Coun- 
ty, 8 Cush. 546. 

Ohio.—Cincinnati, etce., Turnpike 
Co. wv. ‘Cincinnati, 5 Ohio Dec. (Re- 


As against creditors, 
fer of a road to the county without consideration 
is not invalid unless fraudulent,?* especially where 
the road is of no value,?* or where it is in such con- 
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townships, a township which joins in a petition for 


such election is bound by the joint vote in favor of 


the trans- 


forfeiture of its bth 


limited to roads 
However, it 


the question of 
or through such 


print) 299, 4 Am.L.Rec. 325. 


Or.—Little Nestucca Toll- Road Co. 
v. Tillamook County, 48 P. 465, 31 Or. 
1, 65 Am.S.R. 802. 


Pa.—In re Factoryville, ete., Turn- 
pike, ete.,, Road, 19 Pa.Super. 613; 
In re Middletown, etc., Turnp., 28 Pa. 
Co. 449; In re Se tnt i etc., Turn- 
pike, 2 Dauph. Co. bl 


Tenn.—State’ v. Lennon & wash 
ville Turnpike Co., 268 S.W. 627, 151 
Tenn. 150. 


See also cases infra this section. 


[a] Road cannot be acquired ex- 
cept in compliance with statutory or 
charter provisions. State v. Lebanon 
& Nashville Turnpike Co., 268 S.W. 
627, 151 Tenn. 150. 


36. .Ind.—Dayton Gravel Road Co. 
v. Tippecanoe County, 31 N.E. 363, 
131 Ind. 584; Gilson v. Rush Co., 27 
N.E. 235, 128 Ind. 65, 11 L.R.A. 835. 


Ky.—Bardstown, ete., Turnpike Co. 
v. Nelson Co., 60 S.W. 862, 109 Ky. 
800; 220 Ky Levi457) $3 oS.Wse Sol 1h7 
Ky. 674, 25 Ky.L. 1900. 


Mass.—Andover, ete., Turnpike 
aes v. Middlesex County, 18 Pick. 


Ohio.—Tremainsville Plankroad, 
etc., Co. v. Toledo, 31 Ohio St. 588. 


Pa.—In re Kensington, ete., Turn- 
pike Co., 97 Pa. 260 [rev 12 Phila. 
611]; In re Factoryville, ete., Turn- 
pike,- etc., Road, 19 Pa.Super. 613; 
In re Providence, etc., Turnpike, 11 
Pa.Dist. 58. 


See also cases infra this section. 


37. Houston v. Boltz, 185 S.W. 76, 
169 Ky. 640. See also supra text and 
pores 34-36; and cases infra notes 
88-45, 


[a] Proceeding under two provi- 
sions.—It was not. competent for 
county submitting proposition to is- 
sue bonds for purchase of privately 
owned turnpikes to proceed partly 
under statute and partly under con- 
stitutional provision, and proposition 
failed where it did not receive assent 
of two-thirds of legal voters voting 
thereon. Houston vy. Boltz, 185 S.W. 
76, 169 Ky. 640. 


38. Roberts v. Taylor, 11 S.W.(2d) 
710, 226 Ky. 640; Bardstown & L. 
Turnpike Co. v. Nelson County, 60 S. 
W. 862, 109 Ky. 800, 22 Ky.L. 1457; 
O’Mahoney v. Bullock, 31 S.W. 878, 97 
Ky. 274,) 17) Key. kn 523); Brooklyn, Q: 


the purchase, even though the vote in that particular 
township is against the purchase.*? 


[§ 54] 3. Methods and Proceedings for Acquisi- 
The methods and proceedings necessary to the 
acquisition of turnpike or toll roads by publie au- 
thorities are prescribed by statute, as are also the 
rights and remedies of persons affected thereby,** 
and, when acquisition is sought under a particular 
statute, its requirements should be compled with ;?° 
and persons affected may enforce their respective 
rights in the manner and by the remedies made 
available under the statute;?° and this is so what- 
ever the statutory method of acquisition may be,°* 
whether by purchase,** by purchase authorized by 
the requisite number of voters,?® by contract,*? by 
gift,*+ by lease,*? by release to the public authori- 
ties of all the interest of the company,** by surren- 
der of the road to the proper public authorities,*+ 
or by condemnation or proceedings in the nature 


C. & S. R. Co. v. City of New York, 
128 N.E. 231, 229 N.Y. 260; Ferris v. 
Clermont County, 29 Ohio Cir.Ct. 622. 


[a] Purchase by fiscal court.—(1) 
In Kentucky, under St. §§ 4301, 4302 
(Acts [1914] ¢ 80 §§ 15, 16), the fiscal 
court is without power to purchase 
a toll turnpike, but such purchase 
must must be made by the county 
court subject to approval of the fiscal 
court. Roberts v. Taylor, 11 S.W.(2d) 
710, 226 Ky. 640. (2) St. § 4734 does 
not authorize fiscal courts to purchase 
turnpikes. Roberts vy. Taylor, supra. 


39. Gilson v. Board of Comrs. of 
Rush County, 27 N.E. 235, 128 Ind. 65, 
11 L.R.A. 8385; Houston vy. Boltz, 185 
S.W. 76, 169 Ky. 640. 


[a] Signing petition for election. 
—The signing of the petition by a 
number of freeholders in one town- 
ship praying for the purchase of a 
toll road, and participating in the 
election, ‘constitutes an election on 
the part of the town to become a part 
of the taxing district to raise money 
for the purchase. Gilson vy. Board of 
Comrs. of Rush County, 27 N.E. 235, 
L283, 0G. 65. dasa EAU. Soon 


[b] Objections to the petition, no- 
tice, appraisement, and regularity of 
the election must be made before the 
final order for the purchase of the 
road has been entered by the board of 
commissioners. Gilson v. Board of 
Comrs. of Rush County, 27 N.E. 235, 
128) Ind! 65,911 “LR. AS ss3be 


40. See Bardstown & L. Turnpike 
Co. v. Nelson County, 60 S.W. 862, 109 
Ky. 800, 22 Ky.L. 1457. 


41. See Bardstown & L. Turnpike 
Co. v. Nelson County, supra. 


42. See Bardstown & L. Turnpike 
Co. v. Nelson County, supra; O’Ma- 
honey v. Bullock, 31 S.W. 878, 97 Ky. 
WAT Keyl, soe 


43. West Philadelphia Pass. R. Co. 
v. Philadelphia & West Chester Turn- 
pike Road Co., 19 Pa.Co. 225. 


44. C. Roush & Co. v. Vanceburg, 
Ss. L., T. & M. Turnpike Road Co., 152 
S.W. 768, 151 Ky. 655. 


[a] Method of surrendering.—Un- 
der a statute authorizing stockholders 
of a turnpike road to surrender the 
road to the fiscal court of the coun- 
ty, they may surrender it by con- 
duct as weil as by direct action. C. 
Roush & Co. v. Vancebure,,S. L.,, T. 
& M. Turnpike Road Co., 152 S.W. 
768, 151 Ky. 655. 
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thereof.45 


ulterior motives.#® 


rendered the road.** 


ered in taking a turnpike road.°4 


45. Ky.—C. Roush & Co. v. Vance- 
burg, S. L., T. & M. Turnpike Road 
Co., 152 SW. 768, 151 Ky. 655; Bards- 
town & L. Turnpike Co. v. Nelson 
County, 60 S.W. 862, 109 Ky. 800, 22 
Ky.L. 1457. 


Mass.—Andover & M. Turnpike 
Corp. v. County Comrs. of Middlesex, 
18 Pick. 486. 


N.Y.—Brooklyn, Q. C. & S. R. Co. 
v. City of New York, 128 N.E. 231, 229 
N.Y. 260. 


Pa.—Philadelphia, ete, R. Co. v. 
Snyder, 13 A. 708, 120 Pa. 90 [aff 4 Pa. 
Co. 399]; In re Factoryville & A. 
pete & Plank Road, 19 Pa.Super. 
613. 


Vt.—Taylor v. Rutland, ete., Towns, 
26 Vt. 313. 


[a] Statutory authority to aban- 
don condemnation proceedings at any 
time was held not to confer upon the 
county the right to abandon the pro- 
ceedings after it had contracted to 
take the road at the value which 
might be fixed in the proceedings, and 
the county having dismissed the pro- 
ceedings the company may recover of 
the county the value of the road in 
an action instituted by it under the 
contract. Bardstown & L. Turnpike 
Co. v. Nelson County, 60 S.W. 862, 109 
Ky. 800, 22 Ky.L. 1457. . 


[b] Breach of contract by county. 
—Where the county breaks its con- 
tract to take immediate possession of 
the road and pay interest from date 
on the amount finally adjudged in 
pending condemnation proceedings by 
dismissing the condemnation proceed- 
ings, the turnpike company is entitled 
to maintain an action to recover the 
actual value of its property. Bards- 
town, etc., Turnpike Co. v. Nelson 
County, 60 S.W. 862, 109 Ky. 800, 22 
Ky.L. 1457, 78 S.W. 851, 117 Ky. 674, 
25 Ky.L. 1900. 


te] Sufficient description of road. 
—In re Factoryville & A. Turnpike & 
Plank Road, 19 Pa.Super. 613. 


{d] Viewers.—(1) Protests ob- 
jecting to appointment of viewers 
filed after viewers have been appoint- 
ed may in a proper case be ordered 
filed nune pro tune. In re Providence, 
ete., Turnp., 11 Pa.Dist. 58. (2) But 
a report of viewers refusing condem- 
nation when confirmed by the court is 
final, and taxpayers are without fur- 
ther remedy. In re Providence, etc., 
Turnp., supra. 


fe] Map.—Under a statute of June 
2, 1887, requiring a map showing defi- 
nitely the points between which the 
road is condemned for public use, a 
map of the entire turnpike road is 
not required to be attached to the 
report of the jury of view. In re 
Factoryville, etc. Turnpike, etc, 
Road, 19 Pa.Super. 613. 


Where the proceedings conform to stat- 
utory requirements they cannot be later attacked 
on the ground that the parties were actuated with 
The stockholders of the com- 
pany may be estopped to deny that they had sur- 
In condemnation proceedings 
the actual value of all the property of the toll or 
turnpike company, including the franchise, is the 
true criterion of damages,*® the property of a com- 
pany whose franchise has expired, or is about to ex- 
pire, being manifestly of little value,*® although en- 
titled to some equitable consideration.>° 
of the franchises in several towns must be consid- 
The allowance of 
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[f] Appeal.—(1) An appeal may 
be taken by the owner of the toll 
road on his filing an affidavit of in- 
terest in case he was not a party to 
the proceedings for the acquisition of 
the road. Dayton Gravel Road Co. v. 
Tippecanoe County, 31 N.B. 363, 131 
Ind. 584. (2) But on such appeal, 
objection to the regularity of the pro- 
ceedings cannot be raised for the first 
time, it being necessary that such ob- 
jection be made, if made at all, before 
the final order for the purchase of 
the road is entered by the county 
commissioners. Dayton Gravel Road 
Co. v. Tippecanoe County, supra; Gil- 
son v. Rush County, 27 N.E. 235, 128 
Ind65; LP LAR AS 835- 


46. In re Kensington, etc., Turn- 
pike Co., 97 Pa. 260 [mod 12 Phila. 
611]; State v. Shrewsbury, 15 Vt. 283. 


47. C. Roush & Co. v. Vanceburg, 
Ss. L., T. & M. Turnpike Road Co., 152 
SW. 768; 151 Ky. 655. 


48. West Chester, etc., Plank Road 
oe v. Chester County, 37 A. 905, 182 
a. 40. 


[a] Same rule was applicable 
where a county contracted with a 
turnpike company to purchase its 
road, the value to be fixed in condem- 
nation proceedings instituted by the 
county, and afterward the county 
abandoned such proceedings, and the 
company sued for the value of the 
road; and in such action, evidence of 
the market value of the road or its 
stock was inadmissible. Bardstown, 
etc., Turnpike Co. v. Nelson County, 
T8s S.Wes S515. LL Kye 167455 25 key. be 
1900; Chaplin, etc., Turnpike Road Co. 
¥: jek County, TT Saw alte) aio key. 

cals ' 


49. West Chester, etc., Plank Road 
oe Chester County, 37 A. 905, 182 
a. ; 


50. In re Ransom Tp., ete., Road, 
18 Pa.Co. 417. 


51. Taylor v. Rutland, etc., Towns, 
26 Vt. 313. 


52. Andover & M. Turnpilve Corp. 
v. County Comrs. of Middlesex, 18 
Pick. (Mass.) 486. 


53. In re Factoryville & A. Turn- 
pike & Plank Road, 19 Pa.Super. 613. 


54. West Philadelphia Pass. R. Co. 
v. Philadelphia & West Chester Turn- 
pike Road Co., 19 Pa.Co. 225. 


[a] Effect of conveyance to coun- 
ty.—Since a turnpike company never 
owned certain public roads, merely 
having had the right to erect gates 
over them and collect tolls for travel 
on them by complying with’ certain 
conditions prescribed by law, its con- 
veyance to the county added nothing 
to the rights of the county and mere- 
ly destroyed the rights of the com- 
pany. Sumner County v. Interurban 
Transp. Co., 213 S.W. 412, 141 Tenn. 


[§§ 54-55 


damages is conclusive upon the company and not 
subject to revision by a Jury,®? although remedy by 
appeal may be available.*? 


{§ 55] 4. Effect of Acquisition. 
effect of acquisition by the public authorities is to 
extinguish the rights of the turnpike company.®4 
Where affirmative action is taken by the county or 
municipality,°> and a compliance with statutory re- 
quirements is had,°° there is transferred to the coun- 
ty or municipality the use and title of the property, 
including the tollgates and the sites used therefor,*” 
as well as the duty of maintaining the road there- 
after;>% but it has been held that a city, by acquir- 


Ordinarily the 


493, 5 A.L.R. 765. 


55. Wentworth v. Hamilton Radial 
Electrie RR; Co.,. 54, Can.S.C. 17S fais 
lowing appeal 35 Ont.L. 434, 9 Ont.W. 
N. 394 (allowing appeal 31 Ont.L, 659, 
6 Ont.W.N. 685)]. See also cases in- 
fra this note. 


[a] “What constitutes affirmative 
action.—The act of congress, author- 
izing the municipal authorities of the 
District of Columbia to take the prop- 
erty and franchises of a certain turn- 
pike company, and the act of the leg- 
islative assembly of the district ap- 
propriating a sum for payment of 
damages to the turnpike company, 
cannot, of themselves, be held to work 
a conveyance of the title of the road 
to’ the district, especially in the ab- 
sence of any proof of payment of the 
money so appropriated. District of 
Columbia v. Krause, 11 App.D.C. 398. 


[b] Acceptance or consent.—(1) 
An acceptance by the city is unneces- 
sary under a statute permitting a 
turnpike company to “cede” to a city 
such portions of its road as are with- 
in the municipal limits, and the right 
of cession is not limited to the city 
limits as existing at the date of the 
act, but applies to portions of its 
road lying within the limits as later 
extended. However, the cession, to 
be valid, must be without reservation 
of any rights either on behalf of the 
company or any of itsassignees. Bal- 
timore v. Baltimore, etc., Turnpike 
Road, 31 A. 420, 80 Md. 535. (2) But 
under the Ohio statutes, a turnpike 
road or a part thereof may be relin- 
quished to county commissioners only 
with their consent. State v. Zanes- 
Neg Turnpike Road Co., 16 Ohio 


56. See supra §§ 52, 54. 


57. Nicholas County v. Hawkins, 
60 S.W. 524, 109 Ky. 679, 22 Ky.L. 
1327; Mitchell vy. Bourbon County, 76 
S.W. 16, 25 Ky.L. 512; Dry Creek, etc., 
Turnpike Road Co. v. Com., 3 Ky.L. 
23; Ferris v. Clermont County, 29 
Ohio Cir.Ct. 622; State v. Lower River 
Road Co., 21 Ohio Cir.Ct. 662, 12 Ohio 
Cir.Dec. 319. 


58. State v. Lower River Road 
Sanaa State v. Shrewsbury, 15 
. oO. 


[a] Bondholders as agents of coun- 
ty commissioners.—When a turnpike 
road was, by valid legislative acts, 
placed in the hands of county com- 
missioners, which acts provide that 
such commissioners shall employ or 
appoint such agents to make repairs 
to the road and to keep the gates and. 
collect tolls, as they shall deem advis- 
able, and such commissioners hay- 
ing proceeded under an invalid act of 
the legislature to surrender the road 
to the bondholders, such bondholders, 
on taking possession of the turnpike, 
do so as, and become, the agents and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 55-57] 


ing a turnpike road, does not recognize it as any 
other than the road it was before, and is not obliged 
to convert it into a fully paved street.°® Where the 
public authorities acquire only a part of the road, 
they are not bound to keep in repair that part not 
acquired by them.®° Furthermore, the legislature 
cannot compel a turnpike company, against - its will, 
to take back a portion of its road which it has sur- 
rendered to a ecity.®! 


[§ 56] L. Injuries to Road or Other Property.®? 
A municipal corporation may make improvements on 
the portion of a toll road within its limits®* when 
it acts in an authorized manner upon notice.** So 


too, an adjoining landowner may, in some’ circum- - 


stances, protect himself from drainage, without in- 
curring liability for injuries resulting therefrom.®* 
A turnpike company, however, may bring an action 
of trespass against any one entering upon its road, 
who cannot show a better right to possession than 


TURNPIKES AND TOLL ROADS 


[65 ©. J.J] 1162 


the company ;°* and, where a road is obstructed or 
tollgates are destroyed, or the property of a turn- 
pike company is otherwise injured or trespassed up- 
on, it is entitled to its action for damages, or injunc- 
tion in case the injury is irreparable;*7 and under 
some statutes a penalty is provided for®* which may 
be recovered by proper proceedings;*® but the fact 
that a statutory penalty is provided for does not take 
away the company’s common-law remedy.7° A com- 
pany cannot sue for injuries to a portion of the road 
not occupied;*+ but it does not deprive itself of its 
right to possession and its right to sue for injury 
thereto by mortgaging the income of its road.7? 


[§ 57] M. Offenses Incident to Construction and 
Maintenance’*—1. Failure To Repair—a. In Gen- 
eral. While a turnpike or toll road company is not 
ordinarily indictable for a failure to construct its 
road,‘* both at common law and under statutes de- 
claratory thereof*® such a company, in accord with 


trustees of the county commission- 
ers, and are to be considered appoint- 
ed as such. State v. Lower River 
Road Co., 21 Ohio Cir.Ct. 662, 12 Ohio 
Cir.Dec. 319. 


[b] Effect of contract to repair.— 
A contract between a board of coun- 
ty commissioners and a_ turnpike 
company, whereby the latter releases 
to the county aM right to a bridge 
theretofore owned by the company, 
and the county undertakes to keep 
the bridge in repair for the use of 
the public, and in consideration of 
this the turnpike company agrees that 
when the county shall be required 
to rebuild the bridge the company 
will make the necessary fills and ap- 
proaches, is valid. Board of Comrs. 


of Rush County v. Rushville, etc., 
Gravel Road Co., 87 Ind. 502 [dist 
Driftwood, etc., T. P. Co. v. Board, 


ete., 72 Ind. 226]. 


[ec] In Kentucky St. § 1840, em- 
powering the fiscal court to provide 
for tHe good condition of highways, 
does not apply to toll turnpikes not 
established by the county court, in 
view of § 4287. Roberts v. Taylor, 
11 S.W.(2d) 710, 226 Ky. 640. 


59. Philadelphia v. Gowen, 52 A. 3, 
202 Pa. 453. 


Power of municipality to improve 
acquired turnpike road see Municipal 
Corporations § 2283. 


60. Danville v. Fiscal Ct., 
49 S.W. 438. 


[a] In Tennessee, under the act of 
1899 c¢ 196, a turnpike company own 
ing thirty’ miles of turnpike, which 
was allowed to maintain six tollgates, 
on selling to the county all but six- 
teen and one third miles can main- 
tain not more than three tollgates, 
but may designate the location of the 
particular gates so long as the pro- 
visions of the statute or charter are 
not violated. State v. Lebanon & 
Nashville Turnpike Co., 268 S.W. 627, 
151 Tenn. 150. 


61. Dry Creek, etc., Turnpike Road 
Co. v. Com., 3 Ky.L "623. 


62. Criminal liability for obstruct- 
ing road see infra § 61. FS 


63. Parker v. New Brunswick, 30 
N.J.Law 395 [aff 32 N.J.Law 548]; 
Providence, ete., Turnpike, etc., .Co. 
v. Flanagan, 3 Lack.Leg.N. (Pa.) 295, 
2 Lack.Leg.N. 101. And see Municipal 
Corporations § 2860. 


64. Fayetteville, etc., R., etc., Co. 
v. Fayetteville, 75 N.Y.S. 180, 37 Misc. 
223; Berks, etc., Turnpike Road v. 


(Ky.) 


Lebanon Steam Co., 5 Pa.Co. 354. 


[a] Laying of steam pipes in a 
turnpike within the limits of a mu- 
nicipality, as authorized by the city, 
will not be enjoined where the injury 
is not one which cannot be compensat- 
ed in money. Berks, etc., Turnpike 
San v. Lebanon Steam Co., 5 Pa.Co. 
354. 


65. See cases infra this note. 


[a] Thus (1) an adjoining land- 
owner may protect himself from an 
unusual flow of water by damming it 
up so that it will flow on to the turn- 
pike, and is not liable for the injury 
caused thereby. Limerick, ete., Turn- 
pike Co.’s Appeal, 80 Pa. 425. (2) 
But a landowner who assists a turn- 
pike company in laying a drain to con- 
duct water on to his land, and ac- 
quiesces in such drainage for years, 
cannot afterward arbitrarily close the 
drain, and cast the water on to the 
road, because of increased drainage, 
or because other parties may have 
introduced into the drain matter 
which does not properly belong there. 
Lancaster Ave. Imp. Co. v. Humph- 
reys, 12 Montg.Co. (Pa.) 66. 


66. Ellicottville, etc., Plank Road 
Co. v. Buffalo, etc., R. Co., 20 Barb. 
(N.Y.) 644. 


67. Conn.—Straits Turnpike Co. v. 
Hoadley, 11 Conn. 464. 


Mass.—Salem Turnpike, etc., Corp. 
v. Hayes, 5 Cush. 458. 


N.J.—Gloucester Turnpike Co. v. 
American Pipe Co., 78 A. 708, 77 N. 
J.Eq. 471. 


N.Y.—Hllicottville, etc., Plank Road 
Fei v. Buffalo, etc., R. Co., 20 Barb. 


Pa.—Lancaster Ave. Imp. Co. v. 
Humphreys, 12 Montg.Co. 66. 


Vt.—Panton Turnpike Co. v. Bishop, 
TRS Wits LOS 


[a] Ilustration.—The company is 
entitled to its action against a town 
which has demolished its gates. Pan- 
ton Turnpike Co, v. Bishop, 11 Vt. 
198. 


[bob] But in England an application 
for an injunction against an adjoining 
landowner building a tunnel beneath 
the road was refused. Cunliffe v. 
Whalley, 13 Beav. 411, 51 Reprint 158. 


68. 


69. Salem Turnpike, etc., Corp. v. 
Hayes, 5 Cush. (Mass.) 458; Hooker 
v. Utica, etc., Turnpike Road Co., 12 
Wend. (N.Y.) 371; Radnorshire Coun- 


See statutory provisions. 


ty Roads Bd. v. Evans, 3 B.&S. 400, 
113 E.C.L. 400, 122 Reprint 151; Hyde 


v. Entwistle, 49 J.P. 511, 52 L.T.Rep. 
. 760. i 


N.S 


Recovery of penalty generally see 
epee, Forfeitures, and Penalties §§ 


70. Salem Turnpike, etc., Corp. y. 
Hayes, 5 Cush. (Mass.) 458. 


71. Hooker y. Utica, etc., Turnpike 
Road Co., 12 Wend. (N.Y.) ) 371. 


[a] Thus a _ turnpike company 
which has failed to finish the con- 
struction of a road within the time 
limited in its charter, and has aban- 
‘ddoned a portion of it, has no right to 
sue for a penalty for injuries to that 
portion not actually occupied. Hook- 
er v. Utica, etc., Turnpike Road Co., 
12 Wend. (N.Y.) 371. 


72. Farmers’ Turnpike Road v. 
Coventry, 10 Johns. (N.Y.) 389. 


73. Offenses incident to use of 
road for travel see infra § 88 


74 State v. Godwinsville, etc, 
Road Co., 10 A. 666, 49 N.J.Law 266, 
60 Am.R. 611. 


[a] Distinction between “repair” 

and “construction.”—A shadowy and 
untenable distinction has been taken 
between an indictment against a 
turnpike company for neglecting to 
construct its road in the manner pre- 
scribed by its charter, and such an 
indictment for failing to maintain it 
in the condition of repair therein pre- 
scribed, so that it becomes a public 
nuisance, with the conclusion that 
for a neglect to construct the com- 
pany is not indictable, but for a neg- 
lect to repair it is. The reasoning is 
inconclusive and specious, and it is 
not made to appear why a turnpike 
company is not indictable for assum- 
ing toshut up a highway against free 
travel and to demand tolls of travel- 
ers, without putting it in the state 
of usefulness required by its charter. 
State v. Godwinsville, etc., Road Co., 
Pe 666, 49 N.J.Law 266, 60 Am.R. 
61 


[b] iability of railroad. — If a 
railroad company is authorized by its 
governing statute to change the site 
of any turnpike, but upon condition 
of reconstructing the same at its own 
expense, if it fails so to reconstruct 
it it is liable to an indictment and 
fine. Pittsburgh, ete., R. Co. v. Com- 
monwealth, 101 Pa. 192. See also 
Railroads § 344. 


75. See statutory provisions, 
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general principles elsewhere stated,’® is lable to 
indictment’? for failure to keep its road in repair,‘® 
although no person liable to the payment of tolls has 
sustained injury by reason of such want of repair ;‘? 
and it has been held that this rule obtains notwith- 
standing there are other remedies given by statute.*° 
A statute making it an offense to allow a tollgate to 
remain out of repair ineludes the road itself as well 
as the tollgate.*+ 


Liability of officers of company.°? That at com- 
mon law the directors or similar officers of the com- 
pany may be indicted for the failure to keep the 
road in repair, has been both asserted®® and de- 
nied.8* However, such liability may be imposed by 
statute.8® Where by statute it is made the duty of 
the president and directors to keep the road in re- 
pair, and neglect to do so is made a misdemeanor, 
an individual director may be indicted for such neg- 
lect either separately or jointly with his codirec- 
tors;8® and this is so notwithstanding the board of 
directors consists of several members, and the con- 


76. See Corporations § 3038 et seq. 
77. People v. Goshen, etce., Turn- 
pike Road, 11 Wend. (N.Y.) 597. 589. 
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Gap Turnpike Co., 2 Va.Cas. 361. 
W.Va.—Parkinson yv. State, 2 W.Va. 


[$§ 57-58 


currence of a majority is necessary to the perform- 
ance of a corporate act.87 However, it has been held 
that if an act of assembly direct the president, man- 
agers, and company of a turnpike road to remove a 
gate, the persons who are president and managers 
are not individually liable to indictment, if the di- 
rection be not performed.’ 


[§ 58] b. Defenses. In prosecutions for failure 
to keep the road in repair,*® it is no defense that 
the company has not funds to enable it to perform 
its duty,®® or that part of the route is an old high- 
way,°®? or that a town had agreed to keep the road 
in repair.°? The fact that the statute or the com- 
pany’s charter provides a penalty or other remedy 
for failure to repair does not, in the absence of neg- 
ative words, afford any bar to an indictment for such 
failure,®? although there is'some authority to the 
effect that, where a remedy for proceeding against 
a company which does not keep its road in repair is 
prescribed by statute, an indictment at common law 


Yiu) 2035 fate 3 “wend. | C(NUY.)o3s63de 


[a] Application of rule.—Where 
an act of incorporation of a turnpike 


[a] Statute construed.—A statute 
providing for the fining of the com- 
pany for not complying with an order 
to repair contemplates criminal pro- 
ceedings by indictment, and not a 
civil suit. People v. Goshen, etc, 
Turnpike Road, 11 Wend. (N.Y.) 597. 


78. Ala.—Moore v. State, 26 Ala. 
88. 


Ky.—Commonwealth v. Newport, L. 
& A. Turnpike Co., 140 S.W. 679, 145 
Ky. 490 [mod 142 S.W. 200, 146 Ky. 
81]; Pigg v. Commonwealth, 45 S.W. 
856, 20 Ky.L. 104; Shewmaker v. 
Mackville, etc., Turnpike Co., 35 S.W. 
1040; Commonwealth v. Falmouth, 
etc., Turnpike Road Co., 30 S.W. 883, 
17 Ky.L. 279; Daviess Gravel Road 
Co. v. Commonwealth, 14 Ky.L. 812; 
Shelbyville, etc., Turnpike Road Co. 
v. Commonwealth, 9 Ky.L. 244. 


Mass.—Commonwealth v. Hancock 
‘Free Bridge Corp., 2 Gray 58; Com- 
monwealth v. Newburyport Bridge, 9 
Pick. 142. 


N.J.—State v. Godwinsville, etc., 
Road Co., 10 A. 666, 49 N.J.Law 2066, 
60 Am.R. 611; State v. New Jersey 
Turnpike Co., 16 N.J.Law 222/ 


N.Y.—Syracuse, ete., Plank Road 
Co. v. People, 66 Barb. 25; Waterford, 
etc., Turnpike v. People, 9 Barb. 161; 
Susquehannah, etc., Turnpike Road 
Co. v. People, 15 Wend. 267; People v. 
Goshen, etc., Turnpike Road, 11 Wend. 
597; Kane y. People, 8 Wend. 2038; 
People v. Branchport, ete, Plank 
Road Co., 5 Park.Cr. 604. 


N.c.—State v. McDowell, 84 N.C. 
798; State v. Patton, 26 N.C. 16. 


Pa.—Commonwealth v. Columbia, 
etc., Turnpike Co., 16 Pa.Co. 35; Com- 
monwealth v. Frankford, ete., Turn- 
pike Road Co., 9 Pa.Co. 108; Common- 
wealth v. Lancaster, etc, Turnpike 
Road Co., 2 Lanc.L. Rev. 59. 


Tenn.—White’s Creek Turnpike Co. 
v. State, 16 Lea 24; Fayetteville, etc., 
Turnpike Co. v. State, 15 Lea 578, 
Red River Turnpike Co. v. State, 1 


Sneed 474; Kimbrough v. State, 10 
Humphr. 97; Simpson v. State, 10 
Yerg. 525. 


Witi——State Wi Day, a) Vita ales. 
Va.—Commonwealth v. Swift Run 


Ont.—Reg. v. Mills, 17 U.C.C.P. 654; 
Reg. v. Woodstock, etce., Plank,’ ete., 
Road Co., 18 U.C.Q.B. 49. 


[a] Considered indictable nui- 
sance.—If the manner in which the 
reparation shall be made is not pre- 
scribed by statute, and there is a duty 
of repairing at common law, then the 
rule of the common law is that the 
highway shall be kept convenient and 
safe, and that it becomes a nuisance 
when it ceases to be in that condition. 
Waterford, ete., Turnpike v. People, 9 
Barb. (N.Y.) 161; Rex v. Hendon, 4 
B.&Ad. 628, 24 H.C.L. 276, 110 Reprint 
592. 

Indictable nuisances generally see 
Nuisances §§ 475-497. 


79. Commonwealth ‘v. Hancock 
Bree Bridge Corp., 2 Gray (Mass.) 
[a] Thus, under a statute provid- 


ing that “whenever any person, lia- 
ble to the payment of toll shall sus- 
tain any injury, by reason of any 
turnpike being insufficient or out of 
repair, the corporation owning such 
road shall be answerable for such in- 
jury, and also liable to indictment for 
Such insufficiency and want of repair 
of their road,’* a corporation owning 
a turnpike road and neglecting to 
keep it in repair is liable to indict- 
ment, although no person liable to 
the payment of tolls has sustained in- 
jury by reason of such want of repair. 
Commonwealth v. Hancock Free 
Bridge Corp., 2 Gray (Mass.) 58. 


80. See infra § 59. 

81. Fayetteville, ete., Turnpike Co. 
vy. State, 15 Lea (Tenn.) 578. 

82. Generally see Corporations § 
2078. 

83. State v. Patton, 26 N.C. 16. 

84. Matlock v. State, 48 Ind. 425. 

[a] In England the trustees of a 


turnpike road are not so chargeable 
with repairs as to be liable to indict- 
ment. Reg. v. Netherthong, 2 B.& 
Ald. 179, 106 Reprint 332; George v. 
Chambers, 2 Dowl.P.C.N.S. 7838, 11 
M.&W. 149, 152 Reprint 752. 


85. See statutory provisions. 


86. Kane v. People, 8 Wend. (N. 


road and bridge company makes the 
neglect to keep the road in repair a 
misdemeanor in the president and in- 
dividual directors for the time being, 
an individual director may be indict- 
ed for such neglect, either separately 
or jointly with his codirectors, and 
may be convicted and punished sepa- 
rately, although the board of direc- 
tors consists of seven members, and 
the concurrence of a majority is 
necessary to the doing of a corporate 
act. Kane v. People, 8 Wend. (N.Y.) 
203. 


87. Kane v. People, supra. 


88. Commonwealth v. Demuth, 12 
Serg.&R. (Pa.) 389. 


89. See supra § 57. 


90. Baltimore, etc., Turnpike Road 
Co. v. State, 63 Md. 573; Common- 
wealth v. Hancock Free Bridge Corp., 
2 Gray (Mass.) 58; Waterford, etc., 
Turnpike v. People, 9 Barb. (N.Y.) 
161; Birmingham, ete., Turnpike 
Road v. Commonwealth, 1 Pennyp. 
(Pa.) 458. 


91. Commonwealth v. Worcester, 
Suen Turnpike Corp., 3 Pick. (Mass.) 


92. Commonwealth v. Worcester, 
etc., Turnpike Corp., supra. 


93. State v. Godwinsville, ete., 
Road Co., 10 A. 666, 49 N.J.Law 266, 
60 Am.R. 611; Syracuse, ete., Plank 
Road Co. v. People, 66 Barb. (N.Y.) 
25; Waterford, etc., Turnpike Co. v. 
People, 9 Barb. (N.Y.) 161; Susque- 
hannah, etce., Turnpike Road Co. v. 
People, 15 Wend. (N.Y.) 267; Simpson 
v. State, 10 Yerg. (Tenn.) 525. 


[a] Thus it has been held that a 
turnpike company is liable to an in- 
dictment at common law for a nui- 
sance, in suffering its road to be out 
of repair, notwithstanding by the 
terms of its charter a specific penalty 
is provided for its neglect to keep 
its’ road in repair; and although the 
act giving the penalty is silent with 
respect to an indictment, provided its 
charter contains no negative words, 
nor any expression indicating the in- 
tention to impair the remedy which 
the public has at common law. Wa- 
terford, etc., Turnpike Co. v. Peo- 
ple, 9 Barb. (N.Y.) 161. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 58-59] 


will not lie.°* Nor does a provision under which 
tolls shall cease until the road is repaired bar the 
prosecution.®® 


[§ 59] c. Prosecution and Punishment. Where 
the statute specifically prescribes the manner in 
which a turnpike company shall be prosecuted and 
punished for the particular offense®® that method 
must be followed®*? and the company cannot be pros- 
ecuted under other acts®* even though relating to 
turnpikes.®® 


Indictment. It has been held that an indictment 
for failure to keep a road in repair should allege that 
defendant owns and controls the road,? and that de- 
fendant has charged or received toll therefrom,* and 
that the indictment must allege a legal duty resting 
upon defendant to keep the road in repair,* together 
with a nonperformance thereof,’ anu be otherwise 
sufficient. The indictment should be definite and 
certain in its averments.’ Thus the location and 
nature of the defect complained of should be al- 
leged,* and that the road is within the county should 
be stated. When framed under a statute the in- 
dictment should charge all the statutory elements 
of the offense.1° Where a road and bridge com- 
pany have been separated into two distinct compa- 
nies, a road company and a bridge company, a count 
in an indictment charging defendant with neglect of 
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duty as a director of a road and bridge company is 
bad;'+ but if there is also a count charging him as 
a director of the road company, and a general ver- 
dict of guilty, judgment may be rendered against 
him on this count.1? If a judgment of abatement 
is sought, it must be alleged that the nuisance is a 
continuing one.*? It has been held that an incorpo- 
rated turnpike company might be indicted by its 
corporate name, for failure ta repair its road,'* or 
that the proprietors or keepers of the road might 
be indicted by their proper names, stating their re- 
lation to the road as owners or keepers.!> Pursu- 
ant to the general rule,‘® an indictment good at 
common law does not, merely by concluding “against 
the form of the statute” become good as an indict- 
ment under statute.1* 


Variance. Where an indictment charged that a 
road was unfit for travel by reason of being out of 
repair, conviction cannot be had on proof that the 
road was rendered unfit for travel by reason of ob- 
structions.+§ 


Evidence.?® The evidence introduced by the pros- 
ecution must be relevant?° and sufficient.2! Judicial 
notice cannot be taken of the charter of the com- 
pany if it is not set out,?* and where the indictment 
is against several companies for failing to keep a 
bridge in repair, the court cannot take judicial no- 


94. Matlock v. State, 48 pnd: 425;) ton, 26 N.C. 16. 12. Kane vy. People, supra. 
Commonwealth v. Frankford, etc, [b] Statement of varticular du- 13. People v. Branch 
: : a 5 port, etc., 
Turnpike Road Co., 9 Pa.Co. 108;1/ ¢ies an averment of the particular] Plank Road Co., 5 Park.Cr. (N.Y.) 604. 


Commonwealth v. Newton, ete., Turn- 
pike Co., 1 Lack.Jur. (Pa.) 251; Com- 


monwealth v. Swift Run Gap Turn- neglected 


duty or duties alleged to have been 
is essential 
ciency of the indictment. 


Abatement on conviction generally 


to the suffi-| se¢ Nuisances § 495. 


State v. Mc- 


pike Co., 2 Va.Cas. 361. But see Com- 16. 8. 14 Red Ri c P 
monwealth v. Columbia, ete., Turn- Dowell, g? N.C. 79 State, 1 Sneed ‘erenn. oe Com vi. 
pike Co., 16 Pa.Co. 35. 2 5. Po: wes peat) Ce, Mes teeta = < A 
ite’ ik om. y.L. 812; ate v. Godwins- . iver urnpike CAN: 
95. White’s Creek Turnpike Co. v. ville, etc., Road Co., 10 A. 666, 49 N.J.| State, supra. 


State, 16 Lea (Tenn.) 24. 
96. See statutory provisions. 


97. Commonwealth v. Lancaster, 
etc., Turnpike Road Co., 2 Lanc.L.Rey. 
(Pa.)° 59 


98. Commonwealth v. Lancaster, 
ete., Turnpike Road Co., Supra. 


99. Commonwealth v. Lancaster, 
ete., Turnpike Road Co., supra. 


1. Indictment: 


Generally see Indictments and In- 
formations 31 C.J. p 548. 


For nuisance generally see Nuisances 
§§ 481-487. 


2. Commonwealth v. Falmouth, 
etc., Turnpike Road Co., (Ky.) 30 S. 
W. 883. 

3. Commonwealth v. Falmouth, 
ete., Turnpike Road Co., supra. 


4. Ala.—Moore v. State, 26 Ala. 
88. 


Ky.—Commonwealth y. Falmouth, 
etc., Turnpike Road Co., 30 S.W. 883, 
HiTeakssyelurneio. 


N.J.—State v. Godwinsville, etce., 
Road Co., 10 A. 666, 49 N.J.Law 266, 
60 Am.R. 611; State v. New Jersey 


Turnpike Co., 16 N.J.Law 222. 


N.c.—State v. McDowell, 84 N.C. 
798; State v. Patton, 26 N.C. 16. 


W.Va.—Parkinson y. State, 2 W.Va. 
589. 


[a] Where president and directors 
are indicted for not keeping it in re- 
pair, the indictment should contain 
an averment to the effect that it was 
their duty and of right they ought to 
have kept it in repair. State v. Pat- 


Cont. wive 
16 Pa. 


Law5 266, "60: .Am-.R. 611; 
Columbia, ete., Turnpike Co., 
Cos 35 "uState. vw Day, 3,.Vt.0138. 


[a] Statement as to time.—Under 
statute it is necessary to charge that 
the road remained out of repair for 
four days. Daviess Gravel Road Co. 
v. Com., 14 Ky.L. 812. 


6. Com. v. Columbia, ete., Turnp. 
Co., 16 Pa.Co. 35. See also cases infra 
this section. 


[a] Allegation as to completion of 
road.—In an indictment of a director 
of a turnpike company under a Stat- 
ute making directors liable, as for 
a misdemeanor for failure to keep the 
road in repair, it is not necessary to 
allege that the road is made and com- 
pleted. Kane y. People, 8 Wend. (N. 
Y.). 203. 


7. Pigg v. Commonwealth, 45 S.W. 
356, 20 Ky.L. 104; Waterford, etc., 
Turnpike Co. v. People, 9 Barb. (N. 
Y.) 161; Kane v. People, 8 Wend. (N. 
Y.) 203; People v. Branchport, etc., 
Plank Road Co., 5° Park.Cr. (N.Y.) 
604; Com. v. Columbia, ete., Turnp. 
€o:7.-25 «Ba-Dist.. 93% 


8 State v. Godwinsville, etc, 
Macadamized Road Co., 10 A. 666, 49 


N.J.Law 266, 60 Am.R. 611; Common- 
wealth v. Columbia, etce., Turnpike 
Cow 16) Pa. Corso: 

9. Parkinson v. State, 2 W.Va. 
589. 

10. Syracuse, ete., Plank Road Co. 
v. People, 66 Barb. (N.Y.) 25; Kane 
v. People, 8 Wend. (N.Y.) 203; State 


VeDAY, Vita led. 


11. Kane v. People, 8 Wend. 
Y.) 203. 


(N. 


16. See Indictments and Informa- 
tions § 110. 


17. Syracuse, etc., Plank Foad Co. 
v. People, 66 Barb. (N.Y.) 25 


18. Pigg v. CNeinen eine 45 S. 
W. 356, 30 ney. 104. 


19. Evidence on trial of indict- 
ment for nuisance generally see Nui- 
sances § 492. 


20. Pigg v. Commonwealth, 45 S. 
W. 356, 20 aKyL, 104. 


[a] Tllustration.—Evidence that a 
turnpike was unfit for rapid driving 
is admissible as a circumstance tend- 
ing to show that it was unfit for pub- 
lic travel. Pigg v. Commonwealth, 
45 S.W. 356, 20 Ky.L. 104. 


aa Pigg v. Commonwealth, 87 S. 
W. 82, 18 Ky.L. 487; People v. Branch- 
Selea "ete. Plank Road Co.,, 56. Park: 
Cr (N.Y.) 604; Kimbrough v. State, 
10 Humphr. (Tenn. ) 97; Reg. v. Wood- 
stock, etc., Plank, ete., Road Co., 18 
U.C.Q.B. (Ont.) 49, 


[a] Thus the indictment cannot be 
sustained without proof, not only that 
the road had been out of repair, but 
that it continued so to be down to the 
time of the finding of the indictment. 
People v. Branchport, etc, .-Plank 
Road Co., 5 Park.Cr. (N.Y.) 604. 


[b] Necessity of producing char- 
te1.— Where one is indicted as the 
proprietor of a turnpike road, it is 
not necessary to conviction to produce 
the charter of the road, but it is suf- 
ficient to prove that he received toll 
as proprietor. Kimbrough y. State, 10 
Humphr. (Tenn.) 97. 


22. Moore v. State, 26 Ala. 88. 


T6e [65°O.5 
tice that the route of any one of the companies does 
not go over the bridge.” 


Trial.24 The case must be submitted to the jury 
with proper instructions.2® It was held error to 
instruct a jury to find defendant guilty if the road 
was unfit for public travel by reason of obstructions, 
where the indictment did not allege unfitness for 
that reason.?° ‘ 


Judgment.?7 The defendant is liable only to com- 
mon-law punishment for allowing the road to be- 
come a nuisance,”® in the absence of a statute pro- 
viding other punishment.?® The court may defer 
sentence, to afford an opportunity to repair, where 
the offender prefers to repair, rather than pay a 
fine,?° but the court cannot suspend the company’s 
franchises by forbidding the collection of tolls.*+ 


[§ 60] 2. Failure To Make Report and Settle- 
ment. Where the failure of the officers of the com- 
pany to make a required periodical statement®? or 
settlement? is an indictable offense, the indictment 
must charge with precision and certainty all the 
statutory elements of the offense;** but it has been 
held sufficient if it substantially followed the word- 
ing of the statute.*® 


[§ 61] 3. Obstructing or Injuring Road. A turn- 
pike being a public highway,** any person obstruct- 


23. Shelbyviile, etc., Turnpike 


TURNPIKES AND TOLL ROADS 


Co., 92 S.W. 941, 29 Ky.L. 1382. 


[§§ 59-61 
ing it or placing obstructions thereon is indictable 
as for a public nuisance,*” and a destruction of, or 
injury to, tollgates is indictable as such under some 
statutes, or as a malicious trespass.*® The erection 
of an overhead bridge over the road may also be 
indictable.2® In a prosecution for injury to or de- 
struction of a tollgate, it is no defense that the gate 
keeper refused to allow defendant to pass, although 
he may have paid toll at another gate;*° but it is 
a good defense that the road was out of repair and 
the company had no right to maintain the tollgate.* 
It is no defense that the statute incorporating the 
road provided a specific remedy for an injury to its 
rights.*? 


Indictment. An indictment for closing gates con- 
trary to an order of turnpike inspectors that they 
be kept open until certain repairs are made, must 
charge that the inspectors made an order for repairs, 
set open the gates, and directed them to be kept 
open until the repairs were made, and that defend- 
ant shut them without permission of the proper au- 
thorities;** and the order, stating what repairs the 
corporation were to make, should be set forth.4# 


Evidence. In a prosecution for injury to a toll- 
gate, it is not necessary to prove an organization of 
the turnpike company.*® 


Commonwealth v. Swift Run Gap 


Road Co. v. Com., 9 Ky.L. 244. 


24. Trial on indictment for nui- 
sance generally see Nuisances § 493. 


25. Pigg v. Commonwealth, 87 S. 
W. 82, 18 Ky.L. 487, 45 S.W. 356, 20 
Ky.L. 104. 


26. Pigg v. Commonwealth, 45 S. 
W. 356, 20 Ky.L. 104. 


27. Sentence and punishment on 
conviction of nuisance generally see 
Nuisances § 494. 


28. Syracuse, ete., Plank Road Co. 
v. People, 66 Barb. (N.Y.) 25. 


29. See statutory provisions. 


30. Syracuse, etc., Plank Road Co. 
v. People, 66 Barb. (N.Y.) 25 (per 
Mullin, J.). 


31. Syracuse, etc., Plank Road Co. 
v. People, supra. 


32. See statutory provisions. 
also Corporations § 2078. 


33. See statutory provisions. 


[a] In Kentucky St. [1899] § 4718 
requires the president and managers 
of a turnpike company, in a certain 
month of each year, to make full set- 
tlement with the county court, show- 
ing an itemized account of their en- 
tire earnings, and in event of failure 
to do so the corporation shall be in- 
dicted and fined. Section 4719 de- 
clares that if the president and di- 
rectors shall refuse to make such 
report and settlement they shall be 
fined in a sum specified, etc. Com- 
monwealth v. Lyons, 76 S.W. 338, 25 
Ky.L. 487. See also Commonwealth 
v. Houstonville, ete., Turnpike Road 


See 


34. State v. Hanna, 84 Ind. 183; 
Baker v. State, 57 Ind. 255; Com- 
monwealth v. Houstonville & C. M. 
Turnpike Road Co., 92 S.W. 941, 29 
Fey se: 


[a] Indictments held bad.—(1) 
An indictment under St. [1903] § 
4718 for failure to make full settle- 
ment as required, which alleged that 
“on the day of July” the presi- 
dent and managers of the defendant 
company failed and refused to make 
a settlement, etc., was insufficient. 
Commonwealth v. Houstonville & C. 
M. Turnpike Road ’Co., 92 S.W. 941, 
295 Key.b. 132. (2) An indictment 
which charged defendant, as president 
of a turnpike company, with failure 
to make and file the report required, 
but failed to charge that the mana- 
gers of the company had also failed 
to make the report, was demurrable. 
Commonwealth y. Lyons, 76 S.W. 33, 
25 Ky.L. 487. 


35. Commonwealth v. Houston- 
ville, etc., Turnpike Road Co., 92 S. 
W. 941, 29 Ky.L. 1382; Commonwealth 
v. Lyons, 76 S.W. 33, 25 Ky.L. 487. 


36. See supra § 6. 


37. Franklin v. State, 85 Ind. 99; 
Commonwealth v. Wilkinson, 16 Pick. 
(Mass.) 175, 26 Am.D. 654; Northern 
Cent. R. Co. v. Commonwealth, 90 Pa. 
800; State v. Day, 3 Vt. 138. 


[a] In early Virginia case it was 
held that a corporation was not in- 
dictable for a public nuisance which 
consisted in obstructing a highway 
by digging it up and placing thereon 
large quantities of stone or dirt. 


Turnpike Co., 2 Va.Cas. 362. 


38. Franklin vy. State, 85 Ind. 99; 
State v. Brumfiel, 83 Ind. 136; State 
v. Flannagan, 67 Ind.'140; State v. 
Walters, 64 Ind. 226; Bock v. State, 
50 Ind. 281; State v. Day, 3 Vt. 138. 


[a] _ Intent.—Under one section of 
an Indiana statute no malicious pur- 
pose or mischievous intent is neces- 
sary to constitute the offense. State 
v. Walters, 64 Ind. 226. 


Malicious trespass generally see 
Trespass §§ 303, 320. 


39. Commonwealth v. Northern 
Cent. Ry. Co., 7 Pa.Super. 234. 


fa] Questions involved in prose- 
cution.—On a trial of an indictment 
for erecting and maintaining a com- 
mon nuisance by the construction of 
an overhead bridge over a turnpike 
road, the question is whether the 
erection of the bridge works injurious 
results to the people by being an un- 
reasonable obstruction upon a public 
highway, and thereby unreasonably 
inconveniencing and incommoding 
public travel. Commonwealth  v. 
Northern Cent. Ry. Co., 7 Pa.Super. 
234. 


40. Franklin v. State, 85 Ind. 99. 


41. State v. Flannagan, 67 Ind. 
140. 
42. Northern Central Railway Co. 


v. Commonwealth, 90 Pa. 300. 
43. State v. Day, 3 Vt. 138. \ 
44. State v. Day, supra. 
45. Franklin y. State, 85 Ind. 99. 


For later cases, developments and chang‘es in the law see Annotations, same title and section number, 
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III. REGULATION AND USE FOR TRAVEL 


[§ 62] A. Regulation in General—l. Power To 
Control and Regulate. In the absence of an express 


relinquishment of the power to 


state retains or reserves the power to regulate and 


regulate,*® the 


conclusive.®® 


control toll road franchises,*7 and the grant of fran- 


chise rights to a toll road company by one legisla- 
ture does not prevent subsequent legislatures from 
supervising and regulating the exercise of 
rights,#® as by limiting the amount of toll to be 
charged,*® and the application thereof,®° provided 
the legislation is of such a character as not to impair 
the obligation of the contract of the company with 
the state®! or the vested rights of citizens who have 
been exempted from the payment of toll,®? or to so 
reduce the revenues of the company as to amount to 
a taking of property without due process of law.®* 
However, a turnpike company’s collection of tolls 
at a reduced rate fixed by statute is not a recogni- 


46. Covington, ete., Turnpike Road 
Co. v. Sandford, 20 S.W. 1031, 14 Ky. 
L. 689 [rev on other grounds 17 S. 
Ct. 198, 164 U.S. 578, 41 L.Ed. 560]. 


[a] Effect of relinquishment.—A 
relinquishment as to one company is 
not available to subsequently incor- 
porated companies which succeed to 
its powers. Covington, etc., Turnpike 
Road Co. v. Sandford, 20 S.W. 1031, 
14 Ky.L. 689 [rev on other grounds 
ey ada 198, 164 U.S. 578, 41 L.£a. 


47. People v. Lawley, 119 P. 1089, 
17 Cal.App. 331. 


[a] Statement of rule.—The state 
always retains or reserves the power 
to regulate and control toll road fran- 
chises wherever they may be or to 
whomsoever’s hands or ownership 
they may be transmitted, and to see 
that they shall not only be used for 
the purposes which they were created 
to subserve, but so used as not to in- 
jure the public. People v. Lawley, 
119 P. 1089, 17 ‘Cal.App., 331. 


48. Davis v. Vernon Shell Road 
Co., 29 S.E. 475, 1038 Ga. 491; Carver 
v. Detroit & Saline Plank Road Co., 
25 N.W. 1838, 69 Mich. 616. See also 
eases infra this section. 


[a] Effect of acceptance of fran- 
chise.—A plank road company in ac- 
cepting its franchise assumes the 
duty of keeping its way in repair, and 
its charter, when made, is subject 
to all future reasonable and proper 
police regulations, enacted to protect 
the lives and health of the people, 
and prevent injury thereto. Carver v. 
Detroit & Saline Plank Road Co., 25 
N.W. 183, 69 Mich. 616. 


49. Stony Hill Turnpike’ Road Co. 
v. Placer County, 26 P. 513, 88 Cal. 
632 [foll Volcano Canon Road Co. 
v. Placer County, 26 P. 513, 88 Cal. 
634]; Bank Lick Turnpike Co. v. 
Phelps, 81 Ky. 613, 5 Ky.L. 713. See 
Constitutional Law § 660. 


[a] Power delegated to county of- 
ficials.—(1) A charter provision that 
where the road pays a greater divi- 
dend than that allowed by law, the 
tolls shall be reduced, has been held 
to confer, by implication, power on 
the county court to inquire into the 
facts which, if ascertained, would 
necessitate a reduction. Bank Lick 
Turnpike Co. v. Phelps, 81 Ky. 613, 
5 Ky.L. 713. (2) Under statutory pro- 
visions requiring county Supervisors 
to fix the rate of tolls the board of 
supervisors has no authority to 
arbitrarily refuse to fix rates, and 


such | tive in effect ;5° 


where it does so refuse it may be 
compelled by mandamus to do its 
duty. Stony Hill Turnpike Road Co. 
v. Placer County, 26 P. 513, 88 Cal. 632 
[foll Volcano Canon Road Co. v. Plac- 
er County, 26 P. 513, 88 Cal. 634]. 


50. State v.. Hall, 22 Md. 322; 
Buckingham vy. Zanesville, ete., Turn- 
pike Co., 14 Ohio 24. See also cases 
infra this note. 


[a] Begulation of application of 
tolls.—(1) The power has been ex- 
ercised by providing that the tolls 
received by the company shall be ap- 
plied to the payment of its debts. 
Buckingham v. Zanesville, etc., Turn- 
pike Co., 14 Ohio 24. (2) And there 
can be no objection to regulations of 
the application of tolls where the 
road is operated by the state under 
compact with the United States, pro- 
vided the terms of the compact are 
not violated. State v. Hall, 22 Md. 
3822. (8) In England various local 
acts have provided for the application 
of tolls received, the main provisions 
in such acts being that the tolls shall 
be applied to the keeping of the road 
in repair and the payment of interest 
on money borrowed. Market Har- 
borough Turnpike Trustees v. Ketter- 
ing Highway Bd. LR. 8 Q.B. 308; 
Bruton Turnpike Trustees v. Win- 
canton Highway Road, L.R. 5 Q.B. 
437; Chatham Local Bd. of Health v. 
Rochester Pavement, etc., Com’rs, L. 
R. 1 Q.B. 24; Reg. v. Hutchinson, 
4 E.&B. 200, 82 E.C.L. 200, 119 Reprint 
77; Reg. v. South Shields Turnpike 
Road Trustees, 3 B.&B. 599, 77 E.C.L. 
599, 118 Reprint 1266; Pardoe v. Price, 
16 M.&W. 451, 153 Reprint 1266. 


51. Powell v. Sammons, 31 Ala. 
552; Davis v. Vernon Shell Road Co., 
29 S.E. 475, 103 Ga. 491; People v. 
Jackson, etc., Plank Road Co., 9 Mich. 
285. 


52. Louisville, etc., Turnpike Road 
poaey: Boss, 44 S.W. 981, 19 Ky.L. 
1954. 


{a] BWhus an act authorizing a 
turnpike company to charge citizens 
of a town toll, from which they were 
exempted by the charter of the com- 
pany, is not justified as an exercise of 
police power. Louisville & T. Turn- 
pike-Road Co. v. Boss, 44 S.W. 981, 19 
Ky.L. 1954. 


53. Covington, etc., Turnpike Road 
Co. v. Sandford, 17 S.Ct. 198, 164 U.S. 
578, 41 L.Ed. 560 [rev 20 S.W. 1031, 
14 Ky.L. 689]. 


54. Covington & L. Turnpike Road 


tion of the legislature’s right to change the rate.®4 
The discretion of the board of county supervisors in 
establishing tollgates, exercised under statute, is 


[§ 63] 2. Statutory and Municipal Regulation. 
The regulatory statutes are generally not retroac- 


the force of one statute is not im- 


paired by a subsequent statute which neither ex- 
pressly nor impliedly repeals it;>7 
regulations, such as those relating to the posting of 
toll rates, must, when valid, be complied with,°§ 
the company being subject to a penalty for viola- 
tion of statutory regulations under some statutes,°® 
and to indictment under others.®° 
is in effect, although not in express terms, amenda- 
tory of another becomes a part of such other by op- 
eration of law.®1 


and statutory 


A statute which 


A municipal corporation, in at- 


Co. v. Sandford, 17 S.Ct. 198, 164 U.S. 
578, 41 L.Ed. 560. 


[a] Statement of rule. — That a 
turnpike company, claiming, under its 
charter, exemption from legislation 
reducing its rates of toll below a cer- 
tain limit, has collected tolls accord- 
ing to reduced rates fixed by a subse- 
quent statute, is not a recognition by 
it of the right of the Legislature to 
amend or repeal its charter at will. 
Covington & L. Turnpike Road Co. v. 
Sandford, 17 S.Ct. 198, 164 U.S. 578, 
41 L.Ed. 560. 


55. Ferguson v. Board of Sup’rs 
of Roanoke County, 113 S.E. 860, 133 
Va. 561. 


[a] Court of equity will not, in 
the absence of any showing of fraud 
or abuse of power, interfere by in- 
junction or otherwise in this exercise 
of their discretion. Ferguson v. 
Board of Sup’rs of Roanoke County, 
113 S.E. 860, 133 Va. 561. 


56. Perkiomen, etc., Turnpike 
Road v. Berks County, 46 A. 98, 196 
Pa. 21; Hamilton v. Commonwealth, 
130 S.E. 383, 143 Va. 572. 


57. Proctor v. Crozier, 6 B.Mon. 
(Ky.) 268; Hamilton v. Common- 
wealth, 130 S.E. 388, 143 Va. 572. 


58. Nichols v. Bertram, 3 Pick. 
(Mass.) 342; Centre Turnpike Co. v. 
Smith, 125 Vit 2h2e 


59. See infra § 86. 
60. See infra § 88. 
61. Montgomery County v. Clarks- 


ville & R. Turnpike Co., 109 S.W. 1152, 
120 Tenn. 76. 


_ [a] Application of rmle—An act 
incorporating a turnpike company 
with power to construct a toll road 
from a designated place across a riv- 
er at a bridge in process of erection 
to a designated place fixed the period 
of corporate existence. The bridge 
was destroyed, and the company pro- 
cured the passage of an act authoriz- 
ing it to rebuild it. The latter act did 
not fix any time for the enjoyment of 
the right to collect toll from users of 
the bridge to be erected. It was held 
that the latter act, though not 
amendatory in express terms of the 
original act, was in effect an amend- 
ment thereof, and by operation of law 
it became a part thereof, and the limit 
prescribed by it was effective as to 
the right to take tolls over the bridge, 
Montgomery County vy. Clarksville & 
R. Turnpike Co., 109 S.W. 1152, 120 
Tenn. 76. 
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tempting to regulate toll road companies, must keep 
within the scope of its delegated powers.*? 


Particular regulations. Under the power of the 
state to regulate turnpike companies and turnpikes,°* 
statutes may require the keepers of toll gates to 
give bond for the proper performance of their du- 
ties,°* may impose a new hability for death caused 
by the wrongful act of such company or its serv- 
ant,°® may authorize the establishment of tolls on 
county roads*® or the suspension of tolls,°7 and may 
require dangerous places in the road to be properly 
guarded.®* On the other hand, however, statutes 
requiring the erection of a bridge beyond the line of 
the company,®® requiring the removal or change of 
location of tollgates,*° prescribing additional re- 
quirements as to the signs bearing notices of the 
rates of toll,’! forbidding the sale of land occupied 
by a tollhouse to any person other than the owner 
of the adjoining land,*? or prescribing additional 
penalties or remedies for failure to keep the road 
in repair,’® have been held unconstitutional as im- 
posing burdens upon the company in addition to those 
assumed by acceptance of the charter. A statute 
authorizing a turnpike company to make a contract 
does not itself constitute a contract;** and a stat- 
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ute dividing a company into two corporations did 
not pass to the new companies a right of exemption 
from legislative control of tolls enjoyed by the orig- 
inal company.‘ 


[§ 64] B. Licenges** and Taxes.’7 A charter pro- 
vision exempting a turnpike company’s property 
from taxation, does not exempt it from a privilege 
tax for the right to operate the turnpike.*® A tax 
title under a sale to pay assessments for the benefit 
of a turnpike company has been held superior to title 
acquired under subsequent mortgage foreclosure pro- 
ceedings.?? 


[§ 65] C. Mode and Purposes of Use. A turnpike 
company may make any use of the land over which 
its road is located which is necessary for the en- 
joyment of its franchise*® even though it has only 
an easement in the land,*? and it may also grant the 
use of its roadbed for street, railroad purposes.’ 
However, it has no right to lay water pipes in its 
way, except to maintain the way, or for the benefit 
of public travel.§? Vehicles not moving or passing 
are not required to occupy any particular part of 
a turnpike road,** and automobiles cannot be ex- 
eluded.*?® 


62. Milesburg v. Green, 22 Wkly. 
IN; © 3 (¢E an) ks0: 


63. See supra this section. 


64. Chandler v. Montgomery Coun- 
ty, 81 Ark) 25. 


65. Board of Internal Improve- 
ment v. Scearce, 2 Duv. (Ky.) 576. 


66. Hamilton v. Commonwealth, 
130 S.B. 383, 143 Va. 572. 


67. Norfolk & S. Turnpike Co. v. 
Commonwealth of -Virginia, 32 S.Ct. 
828, 225 U.S. 264, 56 L.fad. 1082. 


[a] Thus suspension of collection 
of tolls under a state statute until 
roads are repaired is held constitu- 
tional. Norfolk & S. Turnpike Co. v. 
Commonwealth of Virginia, 32 S.Ct. 
828, 225 U.S. 264, 56 L.Ed. 1082. 


68. Carver v. Detroit, etc., Plank 
Road Co., 25 N.W. 183, 69 Mich. 616. 


69. State v. Lebanon, etc., Turn- 
pike Co., (Tenn.Ch.) 61 S.W. 1096. 


70. Highland Park v. Detroit, etc., 
Plank Road Co., 55 N.W. 382, 95 Mich. 
489; Detroit v. Detroit, etc., Plank 
Road Co., 5 N.W. 275, 43 Mich. 140; 
Atty.-Gen. v. Germantown, etc., Turn- 
pike Road, 55 Ga. 466; White’s Creek 
Turnpike Co. vy. Davidson County, 3 
Tenn.Ch. 396. 


71. People v. Lawley, 119 P. 1089, 
17 Cal.App. 331; Nichols vy. Bertram, 
3 Pick. (Mass.) 342. 


fa] Tllustrations.—(1) A statute 
enacted in 1872, which required the 
owner of a toll road to post up at or 
over each gate or in come conspicuous 
place a printed list of the rates of 
toll levied and demanded, was amend- 
ed by a subsequent act to require that 
the printed list show the date when 
the franchise or privilege under which 
the right to collect tolls was claimed 
as granted, and the term of duration 
of such franchise, and the date upon 
which the rates of toll were last fixed 
by the board of supervisors. It was 
held that the requirements of the 
amendment were not intended to ap- 
ply to perpetual franchises, or those 
as to which no limit as to duration 


have been prescribed. People v. Law- 
ley, 119 P. 1089, 17 Cal.App. 331. (2) 
An act incorporating a turnpike com- 
pany required that a toll board should 
be erected containing the rates of toll 
printed in “large or capital letters,” 
and a board was erected on which the 
rates of toll were printed in large but 
not in capital letters. By a subse- 
quent statute it was enacted that no 
turnpike corporation should be en- 
titled to demand toll, unless there 
were a toll board at the toll gates, 
with the rates of toll legibly printed 
in capital letters. In an action for 
forcibly passing a tollgate without 
paying toll, it was held that the act 
of incorporation must prevail against 
the subsequent statute. Nichols v. 
Bertram, 3 Pick. (Mass.) 342. 


72. Foster v. Frankfort, etc., Road 
Co., 65 S.W. 840, 23 Ky.L. 1690. 


73. Powell v. Sammons, 31 Ala. 
552; Habersham, ete., Turnpike Co. 
Vor Lay lor, 73): Ga. 552. 


74. Commonwealth v. Newport, L. 
& A. Turnpike Co., 142 S.W. 200, 146 
ae 81 [mod 140 S.W. 679, 145 Ky. 


[a] Thus a statute providing that 
a turnpike company named “is au- 
thorized to contract with the city of 
N”’ as to the use or control of that 
part of the road of the company lying 
within the city limits, without im- 
pairing its right to charge toll, does 
not constitute a contract between the 
turnpike company and the city, but 
merely authorizes the making of a 
contract. Commonwealth v. Newport, 
L. & A. Turnpike Co., 142 S.W. 200, 
146 Ky. 81 [mod 140 S.W. 679, 145 
Ky. 490]. 


75. Covington & L. Turnpike Road 
Co. v. Sandford, 17 S.Ct. 198, 164 U.S. 
578, 41 L.Ed. 560. 


[a] Such construction was upheld 
although the statute provided that 
each company should retain ‘all the 
powers, rights, and capacities” grant- 
ed by the charter of the original com- 
pany. Covington & L. Turnpike Road 
Co. v. Sandford, 17 S.Ct. 198, 164 U.S. 


578, 41 L.Ed. 560. 


76. Isicenses generally 
censes 37 €.J.-p 162. 
oo Taxes generally see Taxation § 


78. Harkreader v. Lebanon '& N. 
si Bel aaae Co., 49 SOW. 751, LOL Tenn: 


See Li- 


79. People v. Hazen, 230 N.Y.S. 
585, 132 Mise. 639. 
80. Tucker v. Tower, 9 Pick. 


(Mass.) 109, 19 Am.D. 350. 


81. Tucker v. Tower, supra. 
82. Harrison v. Mt. Auburn Cable 
Ry. Co., 17 Cine.L.Bul. (Ohio) 265: 


City of Cincinnati v. Columbia & C. 
St. Ry. Co., 17 Cinec.L.Bul. (Ohio) 192. 


83. Spring Grove Ave. Co. v. Vil- 
lage of St. Bernard, 1 Ohio N.P. 85. 


84 Johnson v. Small, 5 B.Mon. 
(Ky.) 25. 
85. Scranton v. Laurel Run Turn- 


pike Co., 73 A. 1063, 225 Pa. 82. 


[a] Reason for rule.—A _ statute 
under which defendant turnpike com- 
pany was organized, provides that it 
may appoint toll gatherers to collect 
from every person using the road 
tolls and rates mentioned for any 
coach, sulky, chaise, phaeton, wagon, 
or any other carriage of burden or 
pleasure, and declares that, if any per- 
son owning, riding in, or driving any 
sulky, chaise, or other carriage of 
burden or pleasure shall pass through 
the toll gate with intent to defraud 
the company they shall be liable to a 
penalty. It is held that since by a 
subsequent statute automobiles and 
motor vehicles are recognized as ‘“‘car- 
riages of burden or pleasure,” the 
act providing that they shall not be 
operated on any street or highway un- 
til the operator shall have procured a 
license, defendant turnpike company 
could not exclude automobiles from 
passage over its road. Scranton vy. 
Laurel Run Turnpike Co., 73 A. 1063 
225 Pa. 82. j 


Liability for tolls see infra § 69. 


For later cases, developments and changes in the law see Annotations, same title and section number, | 


§ 66] 


[§ 66] D. Tolls—1. Right To Exact. 
to exact tolls for the use of a road being derived from 
the state,*® may be exercised only when and to the 
extent given,*’ by such corporations or individuals 
a compliance with 
statutory eonditions precedent,®® such as the law- 
ful location and erection of gates,®® completion of 
the road of the length and in the manner required 


to whom given,®* and only after 


86. See supra § 7. 


87. Turner v. Eslick, 240 S.W. 786, 
146 Tenn. 236; Peru Turnpike Co. v. 
Town of Peru, 100 A. 679, 91 Vt. 295, 
L.R.A.I91TE 559. 


[al Roads included by particular 
statute.—A statute authorizing col- 
lection of tolls on all county roads not 
receiving state aid, fairly construed, 
recognizes but two classes of public 
highways, those that receive state 
aid and those that do not, and con- 
tributions by individuals for the im- 
provement of such roads will not 
change their character so as to pre- 
vent the county board of Supervisors 
from erecting and maintaining toll 
gates on any road that does not re- 
ceive state aid. Ferguson v. Board of 
Sup’rs of Roanoke County, 113 S.E. 
860,133 Va. 561. 


88. See cases infra this note. 


[a] Thus only a corporation or- 
ganized in compliance with the stat- 
ute applicable can exact toll; an in- 
dividual not being so authorized. In 
re People, 128 N.Y.S. 29, 70 Mise. 72. 


[b] Applications of rule—(1) In 
the absence of the authority to exact 
tolls and in the absence of a contract 
express or implied on behalf of the 
users of improvements ona highway 
to pay tolls, the person erecting im- 
provements has no right to exact tolls 
from the users thereof whether the 
highway be on water or on land. 
Rainy Lake River Boom Corp. v. 
Rainy River Lumber Co., 6 Dom.L.R. 
401, 22 Ont.W.R. 952, 27 Ont.L. 131. 
(2) The owner of a dam on a river 
ean only elaim for the use of it, such 
tolls as are fixed by an order of the 
lieut.-governor-in-council, under stat- 
ute. Bank of Ottawa v. East Temple- 
ton Lumbering Co., 44 Que.Super. 295. 


89. Cal.—Waterloo Turnpike Road 
Co. v. Cole, 51 Cal. 381. 


Ind.—Wayne, ete., Turnpike Co. v. 


Moore, 82 Ind. 298. 
Mass.—Fales v. Whiting, 7 Pick. 
220; ’ 


Mich.—Bridge St., etc., Gravel Road 
Co. v. Hogadone, 114 N.W. 917, 150 
Mich. 638. 


Miss. 
Road Co., 38 Miss. 23. 


Mo.—Columbia, etc., Turnpike Co. v. 
Vivion, 77 S.W. 89, 103 Mo.App. 324. 


Nev.—State v. Curry, 1 Nev. 251. 


N.H.—Hinsdale Bridge, etc., Turn- 
pike Corp. v. Warren, 6 N.H. 154. 


N.J.—State v. Godwinsville, etc., 
Macadamized Road Co., 44 N.J.Law 
496. 

N.Y.—MecAllister v. Albion Plank 
Road Co., 11 Barb. 610 [dism 10 N.Y. 
353, 70 How.Pr. 301]. 

Or.—Boyer v. Burton, 156 P. 281, 
79 Or. 662. 

Pa.—Knight v. Bustleton, 
Turnpike Co., 35 Pa.Co. 520. 

Tenn.—Franklin, ete., Turnpike Co. 
vy. Campbell, 2 Humphr. 467. 

Va.—Ferguson v. Board of Sup’rs 
of Roanoke County, 113 S.E, 860, 133 
Va. 661. ‘ 


etc., Plank 


etc., 
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Ont.—Yorkville, ete., Plank Road 
Co. v. Baldwin, 27 U.C.Q.B. 494. 


Que.—Hope v. Montreal Turnpike 
Trust, 20 Que.K.B. 139. 


[a] Whus there exists no right to 
demand toll on a road which has not 
been lawfully laid out even though it 
has existed as a turnpike’ road de 
facto for twenty years. Fales v. 
Whiting, 7 Pick. (Mass.) 225. 


[b] Waiver ¢r acknowledgment of 
compliance.—Compliance with such 
conditions may be waived or acknowl- 
edged, either expressly or,impliedly, 
by subsequent legislation. Hinsdale 
Bridge, ete., Turnpike Corp. v. War- 
ren, 6 N.H. 154; State v. Godwins- 
ville, etc., Macadamized Road Co., 44 
N.J.Law 496. 


90. Waterloo Turnpike Road Co. 
v. Cole, 51 Cal. 381; McAllister v. 
Albion Plank Road Co., 11 Barb. (N. 
Ye) 1610: [dism SON YA 353,97 slows 
Pr. 301]; Yorkville, ete., Plank Road 
bia Vv... Baldwing)2 ie U.C.Q, Bile (Ont?) 


[a] Gate not placed on toll road.— 
Toll cannot be lawfully collected at a 
gate, not placed on the toll road, but 
placed on a township road which is a 
continuation of the toll road. York- 
ville, ete., Plank Road Co. v. Bald- 
win, 27 U.C.Q.B. (Ont.) 494. 


[b] Toligates not prohibited by 
statute.—Statutes establishing state 
convict road force, providing state 
aid for county roads, and providing 
for county road systems, do not pro- 
hibit establishment or maintenance 
of tollgates_as provided by Augusta 
County Road Law. Hamilton v. Com., 
130 S.E. 383, 143 Va. 572. 


[c] However, if charter does not 
require erection of gates, this is not 
a condition precedent to the right to 
receive and enforce the payment of 
tolls, and the company may if it sees 
fit dispense with gates entirely and 
merely station toll gatherers at dif- 
ferent points along the line. Nichol- 
son v. Williamstown, etc., peevet oe 
Co, 2s N.J.Law- 142. 


91. Ind.—Wayne, etce., 
Co. v. Moore, 82 Ind. 208. 


Nev.—State v. Curry, 1 Nev. 251. 


N.J.—Monmouth County v. Red 
Beak, etc., Turnpike Co., 18 N.J.Eq. 
oi. 


Turnpike 


N.Y.—Hammondsport, ete, Plank 
Road Co. v. Brundage, 13 How.Pr. 
448. 


Tenn.—Franklin, etc., Turnpike Co. 
vy. Campbell, 2 Humphr. 467. 


Va.—Ferguson v, Board of Sup’rs 
of Roanene County, 113 S.E. 860, 133 
Va.’ 561. 


Ont.—Reg. v. Haystead, 7 U.C.Q. 
B. 3. 


[a] Evidence of completion.—The 
appropriate evidence of the comple- 
tion of a plank road, or a sufficient 
proportion thereof, to justify the 
erection of tollgates and the exaction 
of toll, is the inspector’s certificate, 
and certificates uncertain in respect 
to the portion of the road to which 
they are intended to apply, or as to 
the fact of the three miles required 


by law,®! and keeping the same in repair.®? 
ever seeks to impose tolls must support his claim 
by plain words, and the right cannot be enlarged by 
equivocal or doubtful provisions or inferences.®? 
However, a compliance with statutory requirements 
which are not conditions precedent to the collection 
of tolls is not necessary to authorize such collee- 
tion;°* and the right, when once vested, extends to 
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Who- 


being consecutive miles, are fatally 
defective. Hammondsport, ete., Plank 
2t0ad Co. v. Brundage, 13 How.Pr. (N. 
Y.) 448. 


[b] Requirement as to macadam- 
izing.—The macadamizing required 
by statute to warrant the board of 
county supervisors in erecting and 
maintaining tollgates, need not meet 
the specifications or be of that high 
standard required by the state high- 
way department on state roads; 
“macadamized’’ roads being those 
which are covered with small, con- 
solidated, broken stone, either on a 
soft or a hard substratum. Fergu- 
son v. Board of Sup’rs of Roanoke 
County, 113) SiBx (8607 133" Wae bode 


92. Ind.—Wayne, etc., Turnpike 
Co. v. Moore, 82 Ind. 208; Mt. Car- 
mel & Johnson Turnpike Co. v. Loos, 
101 N.E. 116, 53 Ind.App. 6. 


Mich.—Bridge St., ete, Gravel- 
Road Co. vy. Hogadone, 114 N.W. 917, 
150 Mich. 638 [foll Besson v. Crapo 
Toll-Road Co., 114 N.W. 924, 150 Mich. 
655]. 


Miss.—Sims v. Yazoo, 
Road Co., 38 Miss. 23. 


Mo.—Columbia, ete, 


ete., Plank 


Turnpike Co. 


v. Vivion, 77 S.W. 89, 108 Mo.App. 324. 
Or.—Boyer v. Burton, 156 P. 281, 
79 Or. 662. 
Pa.—Knight v. Bustleton, ete, 


Turnp. Co., 35 Pa.Co. 520. 


Que.—Hope vy. Montreal Turnpike 
Trust, 20 Que.K.B. 139. 


[a] Repair of part of road.—(1) 
The keeping of part of the road in 
repair is not sufficient. Columbia, 
etc., Turnpike Co. v. Vivion, 77 S.W. 
89, 103 Mo.App. 324. (2) Under a 
statute in effect providing that, if a 
turnpike company. permitted its road 
to be out of repair for an unreason- 
able time it shall not collect tolls un- 
til it is repaired, tolls cannot be col- 
lected on any part of a toll road two 
miles long, one-fourth of which was 
out of repair for an unreasonable 
time. Mt. Carmel & Johnson Turn- 
pike Co. v. Loos, 101 N.E. 116, 53 Ind. 
App. 6. 


{b] Express requirement essential. 
—The failure to maintain a toll road 
in condition prescribed by lease, how- 
ever, does not bar right to recover 
tolls, in absence of express condition 
in statute or lease. Boyer v. Burton, 
156 P. 281, 79 Or. 662. 


93. Peru Turnpike Co. v. Town of 
BerwOd.0or Asier7gols Vite 2955 sbi 
1917 559. 


94. Ind.—Wayne, _ etc., 
Co. v. Moore, 82 Ind. 208; 
Royster, 10 Ind. 426. 


Mich.—Detroit, etc., Plank Road Co. 
y. Fisher, 4 Mich. 37. 


Mo.—State v. Schenkel, 
635, 129 Mo.App. 224. 


N.J.—Nicholson v. Williamstown, 
ete., Turnpike Co., 28 N.J.Law 142. 


Or.—Boyer v. Burton, 156 P. 281, 
79 Or. 662. 


Va.—-Hamilton v. Commonwealth, 
130 S.BE. 383, 143 Va. 572; Ferguson 
v. Board of Sup’rs of Roanoke Coun- 
ty, 113 S.E. 860, 133 Va. 561. 


Turnpike 
State v. 
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branch as well as main roads.®® A company which 
possesses the right to exact tolls generally may law- 
fully exercise that right as to a portion of its road 
within the limits of a municipality,°® unless re- 
strained by statute®’ or contract with the munici- 
pality.®§ 


Loss of right. The right to exact tolls is not af- 
fected by the authorized construction of a railway 
upon part of the road,®® or by the neglect of a coun- 
ty board to keep a record of its action in prescribing 
rates of toll.1 Furthermore, the right to exact tolls 
cannot be suspended or abolished by order or reg- 
ulation without a hearing,? and the right to collect 
tolls cannot be forfeited in a collateral proceeding.® 
However, the collection of tolls may sometimes be 
enjoined after the expiration of the term of corpo- 
rate existence of the original company;* and au- 
thority may be given for the total abrogation of tolls 
upon a judicial determination of the failure ‘of the 
company to perform its charter obligations.® 
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Letting of tolls was permitted in England.® 


[§ 67] 2. Liability and Exemptions—a. In Gen- 
eral. Although there is an occasional holding to the 
contrary,’ the general rule is that tolls are col- 
lectable only at tollgates.§ Therefore, persons who 
travel on a portion of the road without passing a 
gate are not ordinarily liable for toll unless they 
avoid a gate and resume travel on the road for the 
purpose of avoiding payment;® and a county is not 
required to pay for public use of the road.4®° Under 
the English and Canadian statutes, a person travel- 
ing on a toll road or turnpike for a less distance 
than one hundred yards is not liable for toll, regard- 
less of whether or not he passes through a gate.14 
Exemptions from toll imposed by general statutes 
do not apply to companies created by special acts,!? 
and a person claiming exemption is obliged to state 
the ground of his claim at the time he attempts to 
pass a gate,t® although he does not waive his right 
by payment under protest.1+ Furthermore, an ex- 
emption from the payment of tolls is personal, it 


[a] Recording of survey.—The re- 
cording of the survey of the road was 
not a condition precedent to the right 
to exact toll of travelers using the 
road. Detroit, ete., Plank Road Co. v. 
Fisher, 4 Mich. 387. 


95. Rudy. - v. Shelbyville, ete., 
Turnpike Road Co.,.35 S.W. 916, 18 
Ky.L. 180. 


96. Commonwealth v. Newport, 
etc., Turnpike Co., 97 S.W. 375, 29 Ky. 
L. 1285 [reh den 100 S.W. 871, 30 Ky. 
L. 1235]; Wentworth v. Hamilton 
Radial Blectric R. Co., 54 Can.S.C. 178 
[allowing appeal 35 Ont.L. 434, 9 Ont. 
W.N. 394 (allowing appeal 31 Ont.L. 
659, 6 Ont.W.N. 685)]; St. Catherines, 
etc.,'Road Co. v. Gardner, 21 U.C.C.P. 
(Ont.) 190 [aff 20 U.C.C.P. (Ont.) 
107]. 


97. See statutory provisions. 


98. Greensburg, etc., Turnpike 
Road Co. v. Breidenthal, 1 Phila. 
(Pa.) 93; Deards vy. Goldsmith, 40 L. 
T.Rep.N.S. 328. 


[a] Im Ohio (1) the statute which 
makes it unlawful to maintain toll- 
gates within city limits and to collect 
tolls thereat (Turnpike Co. v. Kel- 
ley, 41 Ohio St. 144); (2) does not 
prohibit the location of gates out- 
side the municipal limits and the col- 
lection of tolls thereat for travel on 
that portion of the road within the 
city (Springfield, etce., Turnpike Co. 
vy. Springfield, 27 Ohio St. 584); (3) 
and where a gate has been brought 
within the limits of a city by the en- 
largement of such limits, the com- 
pany cannot be enjoined from collect- 
ing toll thereat until compensation 
has been made by the city for its 
road, the remedy of one using the 
turnpike being mandamus to compel 
the city to begin appropriation pro- 
ceedings (Gates v. Cincinnati, ete., 
Turnpike Co., 6 Ohio S.&C.P. 3387, 4 
Ohio N.P. 235). 


99. Hooper vy. Baltimore, _ete., 
Turnpike Road, 34 Md. 521; Went- 
worth v. Hamilton Radial Plectric R. 
Co., 54 Can.S.C. 187 [allowing appeal 
35 Ont.L. 434, 9 Ont.W.N. 394 (allow- 
ing appeal 31 Ont.L. 659, 6 Ont.W.N. 
685) ]. 


1. Georgetown, etc., 
Hutchinson, 4 Colo. 50. 


Road Co. v. 


Mich.—Bridge St, ete., Gravel- 
Road Co. v. Hogadone, 114 N.W. 917, 
150 Mich. 638 [foll Besson v. Crapo 
Ceca Co., 114 N.W. 924, 150 Mich. 
6 i 


N.Y.—Rochester & C. Turnpike- 
Road_Co. v. Joel, 58 N.Y.S. 346, 41 
App.Div. 43. 


Ohio.—Ohio Turnpike Co. v. Waech- 
ter 25 Ohio \Cir.Cten605: 


Tenn.—State v. Turnp. Co., 175 S. 
W. 1148, 131 Tenn. 600. 


[a] Thus an order to cease taking 
tolls on account of the poor condi- 
tion of the road, when made by a toll 
road commissioner, without granting 
a hearing or an opportunity to pro- 
duce proofs, is unauthorized and void. 
Bridge St., etc., Gravel-Road Co. v. 
Hogadone, 114 N.W. 917, 150 Mich. 
638 [foll Besson vy. Crapo Toll-Road 
Co., 114 N.W. 924, 150 Mich. 655]. 


[b] Report of commissioners does 
not constitute due process of law. 
Powell v. Sammons, 31 Ala. 552. 


3. Boyer v. Burton, 156 P. 281, 79 
Or. 662. / 


4 State v. Scott County Macadam- 
we Road Co., 105 S.W. 752, 207 Mo. 

[a] Application of rule-—Where a 
corporation was organized to main- 
tain and operate a toll road, with a 
corporate existence of fifty years, the 
corporation having only an easement 
in the road, which was dedicated to 
the public subject to the payment of 
tolls during the corporate existence 
of the company, its successor and 
grantee, after the expiration of such 
term, was not deprived of either 
property or contract rights by an in- 
junction restraining it from further 
charging tolls for the use of the road. 
State v. Scott County Macadamized 
Road Co., 105 S.W. 752, 207 Mo. 54. 


5 Back River Neck Turnpike Co. 
v. Homberg, 54 A, 82, 96 Md. 430; 
Allen v. Smith, (Tenn.Ch.App.) 47 S. 
W. 206. 

6 See Pearse v. Morrice, 2 A.&E. 
84, 29 H.C.L. 84, 111 Reprint 32, 4 N. 
&M. 48 (where the trustees of a turn- 
pike road let the tolls, with the rent 
payable to their treasurer). 


‘7 Morton Gravel Road Co. v. Wy- 
song, 51 Ind. 4; Kennedy vy. Crum, 26 


2. Ala.—Powell v. Sammons, 31|S-W. 190, 16 Ky.L. 257. 


Ala. 552. 


{a] hus it is held that one 


traveling on a road between toligates, 
who does not reside on or near the 
line of road, and who at the time is 
not passing thereon about his prem- 
ises for common and ordinary busi- 
ness, is liable for toll, on demand be- 
ing made for it, though he does not 
pass through a tollgate. Morton 
Gravel Road Co. v. Wysong, 51 Ind. 4. 


[b] Charter provisions may 
rule.—The charter of a turnpike com- 
pany may provide that toll may be 
collected for travel which does not 
pass through a gate. Kennedy v. 
Crum, 26 S.W. 190, 16 Ky L. 257. 


8 See cases infra this section. 
ae Conn.—Fitch vy. Lothrop, 2 Root 


Ill.—Lincoln Ave. etc., Gravel 
Road Co. v. Daum, 79 Ill. 299. 
Ky.—Lexington, etc., Turnpike 


Road Co. v. Redd, 2 B.Mon. 30. 


N.C.—Buncombe Turnpike Co. v. 
Mills, 32 N.C. 30. 


Ont.—Vanderlip v. Smyth, 32 U.@. 
Cups 60: 


10. Clarksville, etc., Turnpike Co. 
v. Montgomery Co., 45 S.W. 345, 100 
Tenn. 417, 58 L.R.A. 155. 


[a] WWustration.—The fact that a 
portion of a turnpike is used by the 
traveling public in reaching a free 
bridge established by a county near 
the turnpike company’s toll bridge 
does not entitle the company to com- 
pensation therefor from the county. 
Clarksville, ete., Turnpike Co. vy. 
Montgomery County, 45 S.W. 345, 100 
Tenn. 417, 58 LAR.A. 155. 


11. See Pope v. Langworthy, 5 B.& 
Ad, 464, 27 E.C.L. 198, 110 Reprint 
862; Bussey v. Storey, 4 B.&Ad. 98, 
24 E.C.L. 52, 110 Reprint 392; Phip- 
son v. Harvett, 1 C.M.&R. 473, 5 Tyrw. 
54, 149 Reprint 1166; Veitch v. Exe- 
ter Turnpike Road Trustees, 8 E.&B. 
986, 92 E.C.L. 986, 120 Reprint 367: 
Reg. v. Gerard, 3 Jur.N.S. 741; Hor- 
wood v. Powell, 30 L.J.M.C. 203; Ma- 
jor v. Oxenham, 5 Taunt. 340, 1 B.C.L. 
180, 128 Reprint 721; Wilson v. Mid- 
dlesex County Corp., 18 U.C.Q:B. 
(Ont.) 348. 


12. Aurora, etc., Plank Road Co. 
v. Schrot, 35 N.Y.S. 602, 90 Hun 56. 


ia Cleaveland y. Ware, 98 Mass. 


14, Frankfort, ete., Turnpike Co. 
v. Bradley, 46 S.W. 206, 20 Ky.Ilh 560. 


For later cases, developments and changes in the law see Annotaticns, same title and section number, 
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§§ 67-68] 


being usually considered not to run with the land 
or descend to one’s heirs on his death, regardless of 
whether it is created by statute’® or a valid con- 


tract.1® 


[§ 68] b. Classes of Persons and Vehicles—(1) 
Although it is held that a toll road 


In General. 


company can demand a toll only 


animals mentioned in the acts governing it,!7 the 
benefit of charter or statutory provisions conferring 


exemption from toll is available 


15. Passumpsic Turnpike Co. v. 
Langdon, 6 Vt. 546. 


[a] Right to half toll.—The right 
to half toll granted by statute to in- 
habitants returning from market is 
within the same rule, and is waived 
if the person carries or brings back 
the goods of others from the place of 
market, or goods part of which are 
his and part belonging to others. 
qaenusey Vv. Boyd, Je Jsohns. €N.Y.) 


16. See infra § 68. 


17. By-Town & Aylmer Union Co. 
v. Blackburn, 24 Que.K.B. 118, 24 Dom. 
L.R.. 747. 


18. Ky.—Frankfort, etc., Turnpike 
Co. v. Bradley, 46 S.W. 206, 20 Ky.L. 
560. 


Md.—Baltimore, etc., Turnpike Co. 
v. Garrett, 50 Md. 68; Owings v. Bal- 
Pope etc., Turnpike Road, 5 Harr. 


Mass.—Kent v. Newburyport Turn- 
pike Corp., 4 Pick. 388. 


N.H.—Proprietors pocend Turnpike 
Road y. Taylor, 6 N.H. 


N.J.—Nicholson v. Snes 
etce., Turnpike Co., 28 N.J.Law 142. 


N.Y.—Great Western Turnpike Co. 
v. Shafer, 65 N.B. 1121, 172 N.Y. 662; 
Monticello, etc., Turnpike Road Co. v. 
Leroy, 76 N.Y.S. 215, 72 App.Div. 241. 


Pa.—Commonwealth v. Carmalt, 2 
Binn. 235. 


es entre Turnpike Co. v. Smith, 
T2OWit 22; 


Eng.—Smith v. Barnett, L.R. 6 Q.B. 
34, 23 L.T.Rep.N.S. 746; Fenton v. 
Swallow, 1 A&E. 723, 28 E.C.L. 338, 
110 Reprint 1383. 


Ont.—O’Hara v. 
216. 


19. Canastota, etce., Plank Road Co. 
v. Parkill, 50 Barb. (N.Y.) 601. 


[a] Applicability to corporations. 
—The general New York statutes ex- 
empting persons living within a cer- 
tain distance of toll-gates does not 
apply to corporations created by spe- 
celal act. Great Western Turnpike Co. 
v. Shafer, 65 N.E. 1121, 172 N.Y. 662 
[aff, 68 .N.Y.S. 5, 57 App.Div. 331]; 
Monticello, ete., Turnpike Road Co. v. 
Leroy, 76 N.Y. S. 215, 72 App.Div. 241. 


[b] Proviso not limited to persons 
living at time.—Where a _ charter 
amendment authorized the erection of 
a toll-gate within what had thereto- 
fore been a prohibited distance from 
the county-seat, but provided that the 
citizens of the county whose most di- 
rect route to the county-seat from 
their respective residences “‘lies over” 
a certain dirt road, between which 
and the town the new gate was to be 
erected, shall not be required “‘to pay 
any other or greater tolls than they 
now pay by law,” the proviso is not 
restricted to then living citizens of 
the county, but applies ever in the 
present tense at the date of the use of 
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Foley, 3 U.C.Q.B. 
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within their meaning, and therefore it is necessary 
for a person claiming exemption to show that the 
statutory exoneration is applicable and that he is 


within one of the named classes,'® such as persons 
living within a certain distance of a tollgate,t® per- 


on vehicles and 


only to persons 


the turnpike, and it also applies to 
citizens of the county whose nearest 
route to the county-seat is over the 
dirt road named, although they do not 
live on that road, and can reach it 
only by a permissive way. Frankfort, 
etc., Turnpike Co. v. Bradley, 46 S.W. 
206, 20 Ky.L. 560. 


20. Skinner y. Anderson, 12 Barb. 
(N.Y.) 648; Lewis v. Hammond, 2 B. 
&AId. 206, 106 Reprint 342. 


[a] Dissenter going outside parish 
not included.—An exemption of per- 
sons going to and from their proper 
parochial church does not include a 
dissenter going to and returning from 
his proper place of religious worship, 
situate out of the parish in which he 
resides. Lewis v. Hammond, 2 B.& 
Ald. 206, 106 Reprint 342. 


21. Stratton v. Hubbel, 9 Johns. 
(N.Y.) 857; Stratton v. Herrick, 9 
Johns. (N.Y.) 356. 


[a] However, to come within the 
exemption, the principal object of the 
traveling must be to have blacksmith 
work done. Stratton v. Hubbel, 9 
Johns. (N.Y.) 357; Stratton v. Her- 
rick; 9 Johns. ‘GNeY.) 356: 


22. Bates v. Sutherland, 15 Johns. 
(N.Y.) 510; Chestney v. Coon, 8 
Johns. (N.Y.) 150; Hearsey vy. Pruyn, 
7 Johns. (N.Y.) 179. 


{a] What “mills” included.—The 
word “mills” includes sawmills as 
well as gristmills. Hearsey v. Pruyn, 
7 Johns. (N.Y.) 179. 


23. Kent v. Newburyport Turn- 
pike Corp., 4 Pick. (Mass.) 388; Pro- 
prietors Second Turnpike Road v. 
Taylor, 6 N.H. 499; Centre Turnpike 
Co. v. Smith, 12 Vt. 212; Green Moun- 
tain ete na Co. v. Hemmingway, 2 
Vt. 512. 


[a] Physician visiting patient.— 
An act of incorporation which ex- 
empted from toll all persons travel- 
ing upon the “ordinary domestic busi- 
ness of family concerns” did not ex- 
tend to the case of physicians going 
to visit their patients. Centre Turn- 
pike Co. vy. Smith, 12 Vt. 212. 


[b] Persons traveling into an- 
other town are not within the mean- 
ing of Some exemptions of this char- 
acter. Kent v. Newburyport Turn- 
pike Corp., 4 Pick. (Mass.) 388; Pro- 
prietors Second Turnpike Road v. 
Taylor, 6 N.H. 499 


24. Smith v. Barnett, LR. 6 
34; Brunskill v. Watson, L.R. 3 
418; Layard v. Ovey, L.R. 3 Q.B. 41 
Temple v. Dickinson, 1 E.&E. 34, 1 
E.C.L. 34, 120 Reprint 820. 


25. Mass.—Medford Turnpike Corp. 
v. Torrey, 2 Pick. 638. 


N.J.—Nicholson vy. Williamstown, 
etc., Turnpike Co., 28 N.J.Law 142; 
Camden, ete., Turnpike Co. v. Fowler, 
24 N.J.Law 205. 


N.Y.—Cummings vy. Waring, 39 
Barb. 6380; Newburgh, etc., Turnpike 
Co. vs Belknap, 17 Johns. 33. 


sons going to or from a religious meeting,”° a black- 
smith shop,?! or a mill;?? persons traveling upon do- 
mestic business of a family;?* 
farmers or persons passing to and from the common 
business of their farm,?° scholars,?® police consta- 


also clergymen,?* 


Pa.—Commonwealth v. Carmait, 2 
Binn. 235. 


Eng.—Foster v. Tucker, L.R. 5 Q. 
B.(2¢43. Ablert v., Pritchard; AR. 7 
C.P. 210; Richens v. Wiggins, 3 B.&S. 
953, 113 E.C.L. 958, 122 Reprint 356; 
Pratt v. Brown, 8 C.&P. 244, 34 E.C.L. 
714, 173 Reprint 479; Harrison v. 
James, 2. (Chit, (547,718 Se Clk 179); 
Warmby v. Deakin, 14 C.B.N.S. 124, 
108 E.C.L. 124, 143 Reprint 392; Reg. v. 
Malty, 8 E.&B. 712; 92 H.C... 712, 120 
Reprint 265; Clements y. Smith, 3 H. 
&E. 238, 107 E:C.L.. 238, 121 Reprint’ 
431; Harrison v. Brough, 6 T.R. 706, 
101 Reprint 788. 


[a] County road available.—A 
farmer traveling over a_ turnpike 
when he could travel the entire dis- 
tance over a county road is not ex- 
empted. Nicholson v. Williamstown, 
etc., Turnpike Co., 28 N.J.Law 142 


[b] Animals or burdens pertain- 
ing to agriculture.—(1) English stat- 
utes have exempted from the payment 
of toll implements of husbandry. Ab- 
lert v. Pritchard, L.R. 1 C.P. 210; Reg. 
v. Malty, 8 E.&B. 712, 92 E.C.L. 712, 
120 Reprint 265. (2) Horses, sheep, 
and cattle going to or returning from 
pasture. Warmby vy. Deakin, 14 C.B. 
N.S. 124, 108 E.C.L. 124, 143 Reprint 
392; Harrison y. Brough, 6 T.R. 706, 
101 Reprint 783. (3) Fodder for cat- 
tle. Clements v. Smith, 3 E.&E. -238, 
107 E.C.L. 238, 121 Reprint 4381. (4) 
Carts, carriages, or wagons conveying 
manure. Foster v. Tucker, L.R. 5 Q. 
B. 224; Richens v. Wiggins, 3 B.&S. 
958, 118 B.C.L. 953, 122 Reprint 356; 
Harrison vy. James, 2 Chit. 547, 18 E.C. 
L. 779; Pratt v. Brown, 8 C.&P. 244, 
34 E.C.L. 714, 173 Reprint 479. - 


[c] One owning two parcels of 
land or farms on different sides of a 
tollgate, and who passes between the 
same in the ordinary pursuit of agri- 
culture, is within the meaning of 
such exemption. Camden, etc., Turn- 
pike Co. v. Fowler, 24 N.J.Law 205; 
Newburgh, etc., Turnpike Co. v. Bel- 
knap, 17 Johns. (N.Y.) 33; Common- 
wealth v. Carmalt, 2 Binn. (Pa.) 235. 


{d] But on the other hand it has 
been held that one owning and living 
upon a farm and also owning another 
separate parcel of land not contigu- 
ous to the homestead, is liable for 
tolls when driving to and from work 
on such separate parcel, he not being 
within a_ statute providing that 
‘farmers living on their farms ... 
shall be permitted to pass .. 
free of toll when going to or from 
work on said farms.’ Cummings v. 
Waring, 39 Barb. (N.Y.) 630. 


26. -Lebanon, etce., Turnpike-Road 
co v. Adams, 39 S.W. 410, 19 Ky.L. 


{a] Scholar in vehicle conveying 
milk to market.—Tolls are collectable 
for the use of a toll road to convey 
milk to market, although the vehicle 
carrying the milk is occupied by no 
persons other than ‘scholars going to 
or returning from school,’ who, with 
their vehicle, are by statute exempted 
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bles,?7 seafaring persons,?° officers, soldiers, and 
volunteers on duty,?° and carts or carriages employed 
in royal service.*° It is also necessary to exemption, 
from toll, under statutes providing that certain 
classes of persons and vehicles, which pass and re- 
pass the same tollgate several times a day, shall not 
be obliged to pay more than one toll during one day, 
that one show himself to be within the meaning of 
the statute.?+ 


[§ 69] (2) Automobiles. As a general rule the 
owner or operator of a motor vehicle who has com- 
plied with all the regulations which entitle him to 
use or operate such vehicle on the public highways,*? 
is entitled to operate it over a turnpike or toll 
road;?* and where a motor vehicle comes within the 
terms of the statute®4 or charter as to vehicles en- 
titled to passage over the turnpike, the turnpike com- 
pany cannot exclude it.2> However, it has been held 
that, in the absence of a statutory restriction, a turn- 
pike company may, in the exercise of its sound dis- 
cretion, prevent such use of its road by motor ve- 
hicles as would make it dangerous to the general 


Lebanon, ete., Turn-| 286, 141 Reprint 


Adams, 39 S.W. 410. 


from liability. 
pike-Road Co. v. 
tO) eye LS, 


27. Longland v. Andrews, 3 H.&C. Reprint 700; 
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Williams, 7 D.&R. 
Williams v. Sangar, 
O’Hara v. Foley, 3 U.C. 


Tea 
o 


[§§ 68-70. 


public.** If the collection of tolls for such vehicles 
is not within the terms of the turnpike company’s 
charter, a motor vehicle may be entitled to passage 
without the payment of toll,?7 unless the right to re- 
quire toll has been acquired by preseription;*> or 
unless the automobile takes the place of a vehicle 
enumerated in the statute or charter,*® although it 
is also held that a reasonable toll may be demand- 
ed.*° A demand of more than the proper amount 
of toll will not warrant a breach of the peace in 
order to force a passage.*? 


Mandamus.*2, A writ of mandamus will not issue 
to permit a person to run an automobile on a turnpike 
where it is admitted that by reason of the character 
of the vehicle no toll would be adequate.*? 


Injunction.44 A turnpike company may be en- 
joined from wrongfully exacting toll from motor- 
istsy° : 

[§ 70] (3) Bicycles. Although there is some au- 
thority to the contrary,*® the general rule is that 
bicycles and bicycle riders are not subject to tolls 


for each automobile the sum of 50 
cents is insufficient to establish the 
prescriptive right to charge tolls for 
automobiles. Peru Turnpike Co. v. 


114; Chambers v. 
842, 16 E.C.L. 322; 
10 Hast 66, 103 


564, 159 Reprint 652. 


28. Sharp v. Fields, 10 L.T.Rep.N. 
S. 338. 


Humphrey v. Bethel, L.R. 1 C. 
Pp. 215; Ward v. Gray, 6 B.&S. 345, 
118 E.C.L. 344, 122 Reprint 1223; 
Stephenson v. Taylor, 1 B.&S. 95, 101 
B.C.L. 95; Winds v. Thring, 36 L.T. 
Rep.N.S. 216; Teather v. Turner, 7 
L.T.Rep.N.S. 785; Reg. v. Dawes, 22 
Ww,C.Oses (Ont): 333: 


30. Craigs v. Nicholas, [1900] 2 
Q.B. 444; 'Toomen v. Reeves, L.R. 
3 C.P. 62; Westover v. Perkins, 2 E. 
&H. 57, 105 E.C.L. 57, 121 Reprint 22. 


[a] When carriage is “employed” 
in military service. — The private car- 
riage of an officer of her Majesty’s 
regular forces, used by him in the 
discharge of his official duties, he not 
being in receipt of or entitled to any 
government allowance for such a car- 
riage nor entitled to hire such a car- 
riage at the cost of the government, 
is not “employed” in her Majesty’s 
military service within the meaning 
of the statute, and consequently, in 
passing along a turnpike road, is not 
exempted by that section from pay- 
ment of a statutory toll payable on 
such road. Craig v. Nicholas, [1900] 
2 Q.B. 444, 


31. Baltimore, ete., Turnpike Co. 
v. Garrett, 50 Md. 68; Owings v. Bal- 
timore, etc., Turnpike Road, 5 Harr. 
&J. (Md.) 84; Fenton v. Swallow, 1 
A.&H. 723, 28 E.C.L. 338, 110 Reprint 
1383; Hopkins v. Thorogood, 2 B.& 
Ad. 916, 22 E.C.L. 383, 109 Reprint 
1383; Gray v. Shilling, 4 Moore C.P. 
371, 6 BH.C.L. 24, 129 Reprint 868; 
Jackson v. Curwen, 5 B.&C. 31, 11 
C.L. 356, 108 Reprint 12; Fearnley v. 
Morley, 5 B.&C. 25, 11 B.C.L. 353, 108 
Reprint 9; Waterhouse v. Keen, 4 B. 
& C. 200, 10 E.C.L. 542, 107 Reprint 
1033; Loaring v. Stone, 2 B.&C. 515, 
3 D.&R. 797, 9 H.C.L. 227, 107 Reprint 
475; Norris v. Poate, 3 Bing. 41, 10 
Moore C.P. 293, 11 E.C.L. 29, 130 Re- 
print 428; Niblett v. Pottow, 1 Bing. 
N.Cas. 81, 4 Moore, & S. 595, 27 H.C.L. 
55S, Lod Reprint 1048; James v. Dick- 
enson, 14 C.B.N.S. 416, 108 E.C.L. 
416, 143 Reprint 508; Johnson v. 
Cocksedge, 5 C.B.N.S. 286, 94 E.C.L. 


Q.B: (Ont.) 216. 
32. See Motor Vehicles § 74 et seq. 


33. Scranton v. Laurel Run Turn- 
pike Co., 73 A. 1063, 225 Pa. 82; Bert- 
les v. Laurel Run Turnpike Co., 15 
Pa. Dist. 94, 31°Pa.Co. 129 Turner: v. 
Eslick, 240 S.W. 786, 146 Tenn. 236. 


34 See statutory provisions. 

35. Scranton vy. Laurel Run Turn- 
pike Co., 73 A. 1073,.225' Pa. 82. 

{a] As “carriage of burden or 


pleasure.”—-An automobile or motor 
vehicle is a “carriage of burden or 
pleasure” within the meaning of a 
statute under which a turnpike com- 
pany is organized and which provides 
for the collection of toll from persons 
using certain enumerated vehicles “or 
any other carriage of burden or 
pleasure,” so that the turnpike com- 
pany cannot exclude an automobile 
from passage over its road. Scran- 
ton v. Laurel Run Turnpike Co., 73 
A. 1068, 225 Pa. 82. 


36. Bertles v. Laurel Run Turn- 
Dike Coys 5pPa. Disty945195, 0s tera Co. 


“The managers of highways, owned 
by private corporations, have an un- 
doubted right, in the exercise of a 
sound discretion, to prevent such use 
of the highway as will make it dan- 
gerous to the general public. Unless 
forbidden by legislative enactment 

: they may exclude from its 
highway a carriage or vehicle, the 
use of which is dangerous, where the 
safety of the general public demands 
such exclusion. The legislature has 
not. seen fit to control the exercise 
of this discretion as to motor vehi- 
cles or automobiles.” Bertles v, Lau- 
rel Run Turnpike Co., supra, 


37. Mallory v. Saratoga Lake 
Bridge Co., 104 N.Y.S. 1025,'53 Misc. 
446; Peru Turnpike Co. v. Peru, 100 
A: 679, 91 Vt. 295: | 


38. Peru Turnpike Co. v. oe su- 
pra. 


{a] What constitutes’ prescriptive 
right.—Where a toll road corporation 
had no right to charge tolls for pas- 
sage of automobiles, a mere showing 
that it had been accustomed to charge 


Town of Peru, 100 A. 679, 91 Vt. .295; 
L.R.ALQITE 559. 


39. Burton v. Monticello, ete. 
uel Co., 173. S.W. 144, L620 Keys 
787. 


[a] As “stage coach.”—Although 
a statute regulating tolls on toll 
roads contains no reference to auto- 
mobiles, if an automobile is used in 
place of a stage coach, serving the 
same purpose, it must pay the toll 
required for a stage coach. Burton v. 
Monticello, etc., Turnpike Co., 173 S. 
W. 144, 162 Ky. 787. 


40. Turner vy. Hslick, 240 S.W. 
146 Tenn. 236. 


[a] Statement of rule.—A statute 
fixing toll rates for the use of a turn- 
pike by horse-drawn conveyances fix- 
ed no rate of toll for vehicles not 
mentioned, such as automobiles, does 
not affect the right to exact tolls 
therefrom; the turnpike company be- 
ing entitled to demand a reasonable 
toll until such rates are fixed by law. 
Turner v. Eslick, 240 S.W. 786, 146 
Tenn. 236. 


41. Commonwealth v. Rider, 29 Pa. 
Super. 621. 


42. Generally see Mandamus § 508. 


43. Bertles v. Laurel Run Turn- 
pike Co., 15 Pa.Dist. 94. 


[a] Pleading.—A petition for man- 
damus to compel a turnpike company 
to permit an automobilist to operate 
his car on its roads upon the payment 
of proper toll should aver that the 


786, 


petitioner has complied with the pro- 


visions of the motor vehicle law as 
to the licensing of the operator, post- 
ing of the numbers on the vehicle, the 
equipment of the vehicle with brakes, 
signal devices, ete. Bertles vy. Laurel 
Run Turnpike Co., 15 Pa.Dist. 94. 


44. In general see Injunctions 32 
(Opt fei ob eal 


45. Mallory v. Saratoga Lake 
Peake Co., 104 N.Y.S. 1025, 53 Misc. 


46. Geiger v. Perkiomen, etc., 
Turnpike Road, 31 A. 918, 167 Pa. 582) 
28 L.R.A. 458 [rev 4 Fa.Dist. Pe 


“If a bicycle be a carriage, then 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 70-72] 


‘under charters and statutes authorizing their impo- 
sition on carriages, coaches, or vehicles drawn by 
animals,*? the rule being different than in the case 


of automobiles**® or motoreyeles.*® 


[§ 71] (4) Mail Coaches. 


contrary.®° 


the general words ‘other carriage of 
burthen or pleasure,’ and ‘every other 
earriage of pleasure, under whatever 
name it may go,’ are sufficiently de- 
seriptive to subject it to toll. It is 
not strenuously contended that a bicy- 
cle is not a two-wheeled carriage. It 
is no less a carriage because propelled 
by a man instead of being drawn by 
a horse; whether it be one of burden 
or pleasure, or both, is not material, 
for, if either, defendant was express- 
ly authorized to collect toll from the 
persons using it on the turnpike. But, 
it is argued, the only basis fixed in 
the act for computation of toll on 
carriages is by wheels and horses, not 
wheels or horses; therefore, as this 
earriage is not drawn by horses, the 
amount of toll cannot be determined 
by the law of the corporation, and, 
as it cannot thus be determined, there 
is no power to demand any. Assum- 
ing the amount of toll to be charged 
is incapable of computation by the 
method designated for other vehicles 
in the act, that does not negative the 
power expressly given to collect toll 
from those traveling by carriage. 
The method of computation by wheels 
and horses is not the power to collect 
toll, which is expressly given; that 
is a mere limitation on the power; 
the demand must not exceed the sums 
specified for the animals and vehicles 
enumerated.” Geiger v. Perkiomen, 
ete., Turnpike Road, supra. 


47. Murfin v. Detroit, ete., Plank- 
Road Co., 71 N.W. 1108, 113 Mich. 675, 
67 Am.S.R. 489, 38 L.R.A. 198; Glou- 
cester, etc., Turnpike Co. v. Leppee, 
40 A. 681, 62 N.J.Law 92, 41 L.R.A. 
457; String v. Camden, etc., Turnpike 
Co:, 40 A. 774) 5% N.J.Eq. 227; Simp- 
son v. Teignmouth, etc., Bridge Co., 
E9034, 12K Bs 405. faff [1908 teks. 
410]; Williams v. Ellis, 5 Q.B.D. 175; 
Smith v. Kynnersley, 66 J.P. 679. 


“The present act begins with im- 
posing a toll upon particular carriages 
which are described ‘or other such 
carriage,’ and then imposes a further 
toll upon ‘every carriage of whatever 
description and for whatever purpose, 
impelled by steam or any other pow- 
er, not being that of horses.’ The car- 
riages here referred to must be car- 
riages ejusdem generis with the car- 
riages previously specified. If a bicy- 
cle were held liable to pay toll as a 
carriage I do not know where we 
could draw the line.’’ Williams v. El- 
Lisie5s QO. BD eb. 


48. See supra § 69. 


49. Murfin v. Detroit, etc., Plank- 
Road Co., 71 N.W. 1108, 113 Mich. 675, 


Mail coaches may be 
hable for tolls under statutory or charter provisions 
authorizing the imposition of tolls on earriages, 
coaches, or vehicles drawn by animals,°° except 
where the liability of persons driving such coaches, 
as well as that of passengers therein, is governed by 
contract between the parties,°! or by compact be- 
tween the state and the United States.°? — 


[§ 72] c. Contracts for Exemption. 
with a landowner for exemption from tolls is ord1- 
narily personal,®® and not a contract running with 
the land,®* although there is some authority to the 
Such a contract is not broken because 
the caunty acquires the turnpike by condemnation 
proceedings and makes a free turnpike out of it.°° 


‘TURNPIKES AND TOLL ROADS 


[65 C.J.] 1171 


A contract between a turnpike company and a vil- 
lage, whereby in consideration of an annual rental 
of six hundred dollars, paid by the village, the res- 


idents of the village were exempted from paying 


road.>* 


A contract 
them.°§ 


seendants.®1 


67 Am.S.R. 489, 38 L.R.A. 198. 


[a] Thus it seems that tolls might 
be collected from persons using mo- 
torcycles even where such an exaction 
would not be lawful with regard to 
ordinary bicycles. Murfin v. Detroit, 
ete., Plank-Road Co., 71 N.W. 1108, 
eS cane 675, 67 Am.S.R. 489, 38 L.R. 

OS 


50. Proctor v. Crozier, 6 B.Mon. 
(Ky.) 268; Dickey v. Maysville, etc., 
Turnpike Road Co., 7 Dana (Ky.) 113; 
Cincinnati, ete., Turnpike Co. v. Neil, 
WaOhiosAlSwuPaniswmetes wRoad » Cosy. 
Babeock, 10) U:C.@: Bi (Ont): 335: 


Eine Powell v. Sammons, 31 Ala. 


52. Achison v. Huddleson, 12 How. 
(W.S.) 293, 13 L.Ed. 993; Neil v. Ohio, 
38 How. (U.S.) 720, 11 L.Ed. 800 [rev 
7 Ohio 132, 28 Am.D. 623]; Searight 
v. Stokes, 3 How. (U.S.) 151, 11 L.BKd. 
Sots WCHISON Vv. UEuGgdIesoOn,.. 1. Gill 
(Md.) 277" [rev 2) How: (CU:S:)) 293, 
13 L.Ed. 993]; Schutz v. Dalles Mil- 
itary Road Co., 7 Or. 259. 


53. Wadhams v. Litchfield, etce., 
Purnpice ‘Co. LOeConm 406) Pisce ve 
Stacey, 49 S.W. 1065, 20 Ky.L. 1680; 
State v. Lower River Road Co., 21 
Ohio Cir.Ct, 662; 12 Ohio Cir.Dec.! 319. 


54. Owingsville & Mt. S. Turnpike 
Road) Co. v.. Hamilton, 53° S.W.. 5, 21 
Ky.L. 815 [reh den 54 S.W. 175, 21 
Ky. L. 1150]; Mt. Sterling & O. Turn- 
pike Road Co. v. Hamilton, 14 Ky.L. 
720; Anderson v. Eminence, etec., Turn- 
pike Co., 14 Ky.L. 110. 


[a] Thus under a contract between 
a turnpike road company and H, 
whereby H was to have the use of the 
road toll free “from that time hence- 
forth, for himself and family, serv- 
ants, and those in his employment, 
and teams on his business,” all rights 
ceased on the death of H. Owings- 
ville & Mt. S. Turnpike Road Co. v. 
Hamilton, 53 S.W. 5, 21 Ky.L. 815 [reh 
den 54 S.W. 175, 21 Ky.L. 1150]. 


55. Lucas v. Smithfield, ete., Turn- 
Dike Cor, 15 SH 18236 W.Va 427 


[a] TIllustration.—In 1830, a turn- 
pike company constructed a road 
through the lands of W, taking rock 
from quarries on his adjacent lands 
to use in constructing the same; and 
no proceedings of condemnation ap- 
pear to have been instituted against 
his lands, though the lands of twenty 
five others were condemned for the 
purposes of said road. In 1850 a let- 
ter was received by W from the pres- 
ident of said company, reccgnizing the 
right of his tenant, when on his busi- 


tolls on any part of the turnpike within the village, 
amounted simply to the collection of toll for that 
part of the road in a way different from the ordi- 
nary way, and was not violative of an agreement 
to pay the bonds by the tolls collected from the 


Construction of such contracts. As a general rule, 
‘such contracts are strictly construed in determin- 
ing what persons are entitled to privileges under 
Thus, a contract exempting a person and 
his “family” did not include a grandchild,®® or 
even married children living’ on the same farm;°°® 
and, where descendants were expressly included, 
the privilege could not be claimed by remote de- 
It has also been held that “heirs and 


ness, to pass the toll gates free; and 
his family and servants passed 
through said toll gates at pleasure, 
free of toll, until the death of W in 
1877. By the will of W the land 
through which said road ran, and on 
which W resided, was devised to his 
son, D, with all the privileges and 
appurtenances thereto belonging; and 
D exercised the same privileges with 
reference to the road for eleven years 
thereafter, when toll was for the first 
time demanded of him. It was held 
that as the court would presume a 
covenant running with the land under 
which D had the right to travel on 
the road free of toll, the collection of 
toll would be restrained by injunc- 
tion. Lucas v. Smithfieid, C. & H. F. 
oe Co., 15 S.H. 182, 36 W.Va. 


56. Mitchell v. Bourbon County, 76 


SoW,, 16, 25 Ky. 512. 


~ 57. State v. Extension of Lower 
River Road Co., 21 Ohio Cir.Ct. 662, 12 
Ohio Cir.Dec. 319. 


58. See cases infra this section. 


59. Bardstown, etc., Turnpike 
Road Co. v. Talbott, 11 Ky.L. 329; 
Smith v. Lexington & W. Turnpike 
Road Co., 4 Ky.L. 628. , 


[a] Grandson purchasing tract.— 
Under a contract by which a turnpike 
company undertook to allow a person 
“and his family” to use its turnpike 
gate free of toll, the word “family” 
does not include a grandson of such 
person who did not live with him, and 
who acquired by purchase the place 
upon which such person lived at the 
time of the contract. Smith v. Lex- 
Bea & W. Turnpike Road Co., 4 Ky. 


60. Park v. Richmond, etc., Turn- 
pike Co., 9 S.W. 252, 423, 10 Ky.L. 384, 
1 L.R.A, 198. 


[a] Illustration.—Under a parol 
contract with a turnpike company, by 
which plaintiff sold land in considera- 
tion of the right for himself and fam- 
ily to pass perpetually through cer- 
tain tollgates free of charge, plaintiff 
has the right to pass through a!}1 the 
gates with the stock kept and fed on 
his farm, according to the ordinary 
mode of farming. Plaintiff's children, 
who have married and left him, have 
not the right, though living on the 
same farm. Park v. Richmond & I. 
Turnpike Co., (Ky.) 9 S.W. 4238, 1 L. 
RACE LOS: 


61. Turpin v. Batavia Pike, etc., 
poses Co., 9 Ohio S.&C.P. 668, 7 Ohio 


A1%2> [6a-€. J3] 


suceessors in ownership” owning a parcel of the 
land did not receive a right equal to that enjoyed 


by the sole owner. 


Evidence. 


escence in a claim of exemption.** 


{§ 73] 3. Rate and Amount. 


of the legislature.®® 


[a] hus where descendants are 
expressly included in a reservation 
by an owner of land, in granting a 
right of way for a toll road, that she 
and her descendants shall have the 
right to pass without payment of toll 
throueh the gate to be located with- 
in the tract, the privilege of passing 
without payment of toll cannot be 
claimed by descendants more remote 
than the children who owned the fee 
subject to the dower interest of their 
mother, by whom the grant was made. 
Turpin v. Batavia Pike, etc., Bridge 
On 9 Ohio S.&C.P. 668, 7 Ohio N.P. 
12. 


62. M.& L. T. P. R. Co. v. Linville, 
9 Ky.L. 684. 


[a] Thus M granted to a turnpike 
company the privilege of quarrying 
rock on his land, in consideration of 
which the company agreed to allow 
him and his family to pass through 
its gates without toll, and the con- 
tract concluded: ‘For the faithful 
fulfillment of this agreement I bind 
myself and my heirs and any person 
or persons to whom I may sell my 
farm, it being understood that the 
said company shall extend to my heirs 
and successors in ownership the same 
privileges granted to me and for my 
benefit.” It was held that, even ad- 
mitting that under the contract the 
right which M had would pass with 
the farm to the heir who should be- 
come its owner, or to one to whom it 
should be conveyed, the contract does 
not mean that each heir or each ven- 
dee who might in the future own a 
parcel of the farm should be given a 
right equal to that which M had en- 
joyed as sole owner. M. & L. T. P. 
R. Co. v. Linville, 9 Ky.L. 634. 


63. Pigg v. Stacey, 49 S.W. 1065, 
20 Ky.L. 1680. 


[a] Presumption that contract 
was in writing (1) and therefore bind- 
ing arises where the records of the 
company have been lost and it appears 
that the directors of the company re- 
frained for more than twenty years 
from exacting tolls from the person 
claiming exemption, who testifies that 
this was done pursuant to a contract 
made with the directors of the com- 
pany at a formal meeting. Pigg v. 
Stacey, 49 S.W. 1065, 20 Ky.L. 1680. 
(2) Where the directors of a turnpike 
road company refrained for more 
than twenty years from exacting tolls 
from plaintiff, who testifies that this 
was done pursuant to a contract made 
with the directors of the company at 
a formal meeting, the presumption is 
that the records of the company, 
which have been lost, would, if pro- 
duced, show the contract to be in 
writing, and therefore binding. Pigg 
vy. Stacey, supra. 


64, Wadhams vy. Litchfield & C. 


The acts of a turnpike company’s 
agents may raise a presumption as to the existence 
of a contract for exemption from tolls,®? and evi- 
dence of such acts is also admissible to show acqui- 


The determination 
of what measure shall be adopted for the exaction 
of tolls for the use of highways is within the power 
However, the courts will not 
permit a company possessing the unrestricted right 
to impose tolls to make unreasonable charges,°® nor 


TURNPIKES AND TOLL ROADS 


will it uphold a legislative regulation of amount 
which is unreasonable as regards the company.®* 


Although a toll road company has no right to charge 


toll for a greater distance of its road than has been 
constructed,** it has, unless restricted by charter or 
statutory provisions,®® the right to collect, of a per- 
son passing through a gate, toll for the total dis- 
tance between two gates even though the person has 


traveled, only a portion of that distance.’° 


Turnpike Co., 10 Conn. 416. 


[a] Tllustration.—The plaintiff 
contracted with the defendants, a 
turnpike company, to repair their 
road in the manner specified, and to 
keep it in repair to the acceptance of 
the directors, in consideration of 
which the defendants agreed to per- 
mit the plaintiff to pass their gate 
toll free. In an action on such con- 
tract it was held that evidence on 
the part of the plaintiff, that defend- 
ants’ gatekeeper had permitted plain- 
tiff to pass toll free for a long time 
after the making of the road was ad- 
missible for the purpose of showing 
acquiescence on the part of defend- 
ants in plaintiff’s claim. Wadhams v. 
Lirennold & C. Turnpike Co., 10 Conn. 


65. Covington & L. Turnpike Road 
Co. v. Sandford, 17 S.Ct. 198, 164 U.S. 
578, 41 L.Ed. 560; In re Opinions of 
the Justices, 120 A. 629, 81 N.H. 552. 


[a] Bight to regulate rates rests 
upon the same principles that apply 
to publie service companies generally. 
Covington & L. Turnpike Road Co. v. 
Sandford, 17 S.Ct. 198, 164 U.S. 578, 
41 L.Ed. 560. See also Public Utili- 
ties § 27. 


66. Powell v. Sammons, 31 Ala. 
552; Hagerstown & Crossroads Turn- 
pike Co. v. Evers, 99 A. 980, 130 Md. 
8, L.R.A.1917D 333; Smith vy. Went- 
worth County, 26 Ont. 209. 


[a] Ilustration.—A person travel- 
ing from the intersection of the road 
of one company with the road of an- 
other company is not, under the Ca- 
nadian statutes, obliged to pay any 
higher rate of toll than is paid by 
persons traveling the whole length of 
the intersected road. Smith v. Went- 
worth County, 26 Ont. 209. 


[b] Injunction against competing 
road denied.—The charges of a turn- 
pike company for the use of a small 
portion of its road, held excessive so 
that a court of equity would not on 
its behalf enjoin construction of com- 
peting road. Hagerstown & Cross- 
roads Turnpike Co. v. Evers, 99 <A. 
980, 180 Md. 8, L.R.A.1917D 338. 


67. Covington, ete., Turnpike Road 
Co. vi Sandford, 17 S'Ct. 198, 164 U.S, 
578, 41 L.Ed. 560 [rev 20 S.W. 1081, 
14 Ky.L. 689]. 


[a] Such regulation is void (1) 
which fixes rates so low as to prevent 
the company from keeping its road 
in repair (Covington, ete, Turnpike 
Road Co. v. Sandford, 17 S.Ct. 198, 
164 U.S. 578, 41 L.Ed. 560 [rev 20 S.W. 
1031, 14 Ky.L. 689]), (2) or earning 
any dividends on its stock (Covington, 
ete., Turnpike Road Co. v. Sandford, 
supra). 


68. McAllister v. Albion Plank- 


Different classes of vehicles. 
rate of toll is chargeable on different classes of vehi- 
cles, such as wagons, hackney coaches, and pleasure 
carriages, the class in which a conveyance belongs 
is to be determined by the ordinary meaning of the 
vehicles named,*+ and where a conveyance is within 

{ 


Where a different 


Road Co., 11 Barb. 610 [dism 10 N.Y. 
S530 eLow br. 30d), 


69. Madison, etc., Plank Road Co. 
v. Reynolds, 3 Wis. 287. 


70. Rives v. Wood, 15 S.W. 131, 12 
Ky.L. 691; Baltimore, ete., Turnpike 
Road v. Routzahn, 4 A. 275, 65 Md. 
113; Baltimore, ete., Turnpike Co. v. 
Routzahn, 61 Md. 37; Mallory v. Aus- 
tin, 7 Barb. (N.Y.) 626; People v. 
Kingston, ete., Turnpike Road Co., 23 
Wend. (N.Y.) 193, 35 Am.D. 551; Stu- 
art v. Rich, 1 Cai. (N.Y.) 182. 


[a] Thus under a statute provid- 
ing that the rates fixed therein are 
for gates five miles apart, and in pro- 
portion for a less distance, but when 
there is a fraction of a road, of a mile 
or more, less than five miles, toll 
may be charged at the gate next 
thereto, for the fraction, in proportion 
that the length bears to five miles, 
where the distance to a town from a 
toll-gate and back is one mile, the 
company is entitled to prepayment 
from one passing through the gate 
to the town and back of the toll for 
the whole distance, going and com- 


ing. Rives v. Wood, 15 S.W. 131, 12 
Ky.L. 691. 

71. Conn.—Merrick v. Phelps, 5 
Conn. 465. 


Ky.—Burton v. Monticello & Burn- 
side Turnpike Co., 173 S.W. 144, 162 
Ky. 787; Burton v. Monticello, ete., 
per pake Co., 109 SJW. 319; 33) Kyat 


Mass.—Housatonic River Turnpike 
Corp. v. Frink, 15 Pick. 443. 


OPO ee v. Seaman, 21 Barb. 


R.I.—Rhode Island, ete., Turnpike 
Soc. v. Harris, 6 R.I. 224. 


[a] “Goaded wagon.”—A one- 
horse wagon, with two full-grown 
persons in the same, is a “wagon,” 
but not a “loaded wagon.” Merrick 
v. Phelps, 5 Conn. 465. 


[b] Mail coaches.—(1) The char- 
acter of a carriage used for carrying 


passengers is not changed by the fact’ 


that mail is also carried in it. Mar- 
selis v. Seaman, 21 Barb. (N.Y.) 319. 
(2) A mail coach includes a coach 
which actually carries the public mail 
over the road under temporary ar- 
rangement fairly made with the post 
office department, through a deputy 
postmaster, for the ‘public conven- 
ience, and not for the mere purpose 
of evading the higher rate of toll, and 
the turnpike company will not be al- 
lowed to set up that the contract for 
carrying the mail does not conform 
to the directions of the act of con- 
gress with regard to regular mail 
contracts, Rhode Island, etc. Turn- 
pike Soc. v. Harris, 6 R.I. 224. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 72-73 


~ 


- used 


§§ 73-75] 


both a general and a specifie class, it is deemed, for 
the purpose of toll, to be within the specific elass."? 
In this connection, ‘the words “pleasure carriage” are 
broad enough to "include any vehicle used for the 
carriage of passengers,’? such as an automobile.** 


Change in rates. The right to increase or reduce 
the rate of tolls upon certain conditions is sometimes 
conferred on the company by the legislature,*® which 
right may be exercised upon compliance with the 
statutory conditions imposed.‘*® Also, statutes fixing 
the rate may be repealed by implication, as well as 
by express words;‘* but where the legislature, in 
granting the charter of a company, does not reserve 
the right to alter the rate, a subsequent statute 
changing the rate is not binding on the company un- 
til accepted by it.7* A subsequent statute authoriz- 
ing an increase of rates is subject to repeal at any 
time.*® <A statute authorizing larger tolls is not 
void for failure to serve the toll payer with notice 
of the company’s petition for the higher rate.®° 


[§ 74] 4. Collection and Enforcement—a. In Gen- 
eral. Toll may be demanded at a gate in advance;*? 
but a statute providing for the detention of travelers 
until toll is paid does not authorize the stoppage of 
vehicles carrying the United States mail.®? 


Injunction will not ordinarily issue to restrain the 
collection of tolls for noncompliance with statutory 
requirements. *®? 


[ec] Stage coaches.—Automobile 
in place of stage coach, and 
serving the same purpose, held a 
“stage coach,” within statute relative 
to tolls on toll roads. Burton v. Mon- 
ticello & Burnside Turnpike Co., 173 
S.W. 144, 162 Ky. 787. 


[a] 


TURNPIKES AND TOLL ROADS 


80. Derby Turnpike Co. v. Parks, 
10 Conn. 522, 27 Am.D. 700. 


Increase of toll for mail car- 
Yiages.—A statute passed on petition 
of a turnpike company, modifying its 
charter by permitting it to take larger 
tolls from carriages carrying mail, is 
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[§ 75] b. Actions. An action of assumpsit may 
generally be brought on an express promise to pay 
for the use of a toll road;84 and, in the absence of 
an express agreement and of a statutory remedy, it 
has been held in some eases that the common law 
provides a remedy in the action of indebitatus as- 
sumpsit.®5 However, the law will not imply a prom- 
ise to pay toll during an abandonment of a road®® 
or where passage was obtained under a claim of ex- 
emption.§’7 As to the effect of a statutory remedy 
for collecting tolls, as by detaining the traveler or 
suing -for a penalty, on the common-law right of 
action, the authorities are at variance, one class of 


decisions holding that such statutory remedies are 


merely cumulative,®® and the other holding that they 
are exclusive and that the law will not imply a prom- 
ise to pay for the use of the road, where such stat- 
utes exist.®® 


Defenses. Except as to the nonperformance of ex- 
press conditions precedent to the right to collect 
toll,°° it is no defense in an action to collect tolls 
that the company has been guilty of delinquencies 
or has failed to comply with statutory regulations 
or requirements,®* or that the statute was deficient 
in condemnation provisions.°? 


In whose name brought. An action to recover tolls 
is properly brought in the name of the company,?? 


Smith, 1 N.H. 20; Nicholson y. Wil- 
liamstown, ete., Turnpike Co., 28 N.J. 
Law 142; Jordan, etc., Plank Road Co. 
v. Morley, 23 N.Y. 552. 


89. Russell v. Muldraugh’s Hill, 
ete., Turnpike Road Co., 13 Bush 
(Ky.) 307; Chestnut Hill Turnpike 


“Carriage” see 9 C.J. p 1294. 
“Coach” see 11 C.J. p 933. 


ages eb carriage” see 29 C.J. p 


“Wackney coach” see 29 C.J. p 202. 
“Stage coach” see 58 C.J. p 1314. 


72. Middlesex Turnpike Co. v. 
Freeman, 14 Conn. 85. 


73. Middlesex Turnpike Co. v. 
Freeman, supra; Talcott Mountain 
Turnpike Co. v. Marshall, 11 Conn. 
185; Middlesex Turnpike Co. v. Went- 
worth, 9 Conn. 871; Pardee v. Blanch- 
ard, 19 Johns. (N.Y.) 442; Moss v., 
Moore, 18 Johns. (N.Y.) 128; Bun- 
combe Turnpike Co. v. Newland, 15 N. 
C. 463 


ce carriage” see 49 C.J. p 
6. 


74, Scranton v. Laurel Run Turn- 
pike Co., 73 A. 1063, 225 Pa. 82. See 
also supra 69. 


75. See statutory provisions. 


[a] Applicable to all gates.—Reg. 
v. Bury, etc., Road Trustees, 4 B.&C. 
361, 10 E.C.L. 615, 107 Reprint 1093. 


76. Grumbine y. State, 60 Md. 355; 
Payne v. Caughell, 24 Ont.A. 556 [rev 
28 Ont. 157]. 


77. Southport Plank Road Co. v. 
Russell, 7 N.Y.St. 596. 


78. Middlesex Turnpike Co. v. 
Freeman, 14 Conn. 85. 


79. Bryant Station Turnpike Road 
Co. v. Johnston, 3 Ky.L. 536. 


[a] Reason assigned is that such 
a statute is a mere gratuity possess- 
ing none of the elements of a con- 
tract. Bryant Station Turnpike Road 
Co. v. Johnston, 3 Ky.L. 536. 


not void for failure to serve notice 
of such petition on a person who had 
a contract to carry mail between the 
towns constituting the termini of the 
road. Derby Turnpike Co. v. Parks, 
10 Conn. 522, 27 Am.D. 700. 


81. Detroit, ete., Plank Road Co. v. 
Fisher, 4 Mich. 37. 


82. Hopkins v. Stockton, 2 Watts 
& S. (Pa.) 163. 


83. Sidener v. Haw Creek Turn- 
pike Co., 91 Ind. 186; Roberts v. Co- 
lumbia, ete., Turnpike Co., 38 S.W. 
587, 98 Tenn. 133; Ritchey v. Toronto 
Rozds-Co.,.2385U.C.Q;B. Ont.) s 62. 


[a] Statement of rule.—A non- 
compliance with statutory require- 
ments does not generally entitle in- 
dividuals to an injunction against the 
collection of tolls, especially where 
they are not compelled to pay toll and 
suffer no injury different from that of 
the general public. Sidener v. Haw 
Creek Turnpike Co., 91 Ind. 186. 


84. Béeler vy. Pittsburgh Farmers’, 
ete., Turnpike Road Co., 14 Pa. 162; 
Dorman v. Pittsburgh, etc., Turnpike 
Road Co., 3 Watts (Pa.) 126; Graham 
V2 Carrolle2eawe.Viaw (90s 


Assumpsit generally see Assumpsit, 
Action of 1 C.J. p 1378. 


85. Nicholson vy. Williamstown, 
ete., Turnpike Co., 28 N.J.Law 142; 
Ayres v. Trenton, etc., Turnpike Co., 
9 N.J.Law 33;- Seward v. Baker, 1 T. 
R. 616, 99 Reprint 1283. 


86. Powell v. Sammons, 
552. 


87. Centre Turnpike Co. vy. Smith, 
12 Vt. 222. 


88. New Albany, ete., Plank Road 
. Lewis; 49 Ind. 161; Chesley v. 


31 Ala. 


Co. v. Martin, 12 Pa. 361; Huntingdon, 
etc., Turnpike Co. v. Brown, 2 Penr. 
&W. (Pa.) 462; Kerr v. Sharpsburg, 
etc., Turnp. Road, 5 Pa.Dist. 564; Lim- 
erick, ete., Turnpike Road ak v. Tag- 
gert, 12 Montg. Co) GPa) 97. 


90. Little v. Danville, Stet Plank- 
Road Co., 18 Ind. 86. 


91. Ind.—Patterson v. Indianapo- 
lis, etc., Plank Road Co., 56 Ind. 20. 


Mo.—State v. Schenkel, 108 S.W. 
635, 129 Mo.App. 224. 


N.J.—Stults v. East Brunswick & 
New Brunswick Turnpike Co., 9 A. 
193, 48 N.J.Law 596; Ayres v. Tren- 
ton, etc., Turnpike Co., 9 N.J.Law 33. 


N.Y.—Adams v. Beach, 6 Hill 271. 
Pa.—Dyer v. Walker, 40 Pa. 157. 


Ont.—Brockville, ete., Plank Road 
Co. v. Crozier, 14 U.C.Q.B. 27. 


[a] Defective bridge.—Defects in 
a bridge are not necessarily fatal to 
recovery, provided the bridge was in 
fact safe, and the defects did not 
add to the labor of transportation 
across it. Patterson v. Indianapolis, 
ete., Plank-Road Co., 56 Ind. 20. 


92. Hooper v. Baltimore, 
Turnpike Road, 34 Md. 521 


[a] Thus the fact that. a statute, 
authorizing the construction of a rail- 
way on @ portion of the bed of a turn- 
pike road, does not provide for the 
condemnation of the rights of abut- 
ting landowners in the fee of such 
turnpike road, cannot be set up as a 
defense to an action by the turnpike 
company for the recovery of tolls. 
Hooper v. Baltimore, ete., Turnpike 
Road, 34 Md. 521. 


93. Beeler v. Pittsburgh Farmers’, 
etc., Turnpike Road Co., 14 Pa. 162. 


etc., 
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or the lessee of a turnpike gate®* or a commission- 


er appointed under statute.®® 
Venue.°® 


in that respect.°? 


[a] Sequestrator in possession.— 
The rule stated in the text is true, 
even though a sequestrator has tem- 
porary possession of the property of 
the company. Beeler v. Pittsburgh 
Farmers’, etc., Turnpike Road Co., 14 
Pa. 162. 


94. Chesley v. Smith, 1 N.H. 20. 


95. Hopkins v. Stockton, 2 Watts 
& S. (Pa.) 163. 


[a] When commissioner should 
sue.—An action to recover tolls from 
a contractor for carrying United 
States mail upon that part of the na- 
tional road which passes through 
Pennsylvania, under the act of June 
13, 1836, must be brought in the name 
of the commissioner appointed in pur- 
suance of that act. Hopkins v. Stock- 
ton, 2 Watts & S. (Pa.) 163. 


96. Generally see Venue. 


97. Morton Gravel Road Co. v. Wy- 
song, 51 Ind. 4. 


98. Evidence generally see Evi- 
dence 22 C.J. p 1. 


Judgment generally see Judgments 
33° C.J: p 1042. 

Pleading generally see Pleading 49 
(OA fas oye B 


Trial generally see Trial 64 C.J. p 1. 


99. Patterson yv. Indianapolis, etc., 
Plank Road Co., 56 Ind. 20; Susque- 
hanna, ete., Borough Turnp. Co. v. 
Hauser, 20 Pa.Dist. 11. 


1. Aurora, ete., Turnpike Co. v. 
Niebrugge, 58 N.E. 864, 25 Ind.App. 
567; Proprietors Quincy Canal vy. New- 
comb, 7 Mete. (Mass.) 276, 39 Am.D. 


778; Belfast, etc., Plank Road Co. v. 
Chamberlain, 32 N.Y. 651; Beeler v. 
Pittsburgh Farmers’ etce., Turnpike 


Road Co, 14 Pa. 162; 


[a] Applications of rule.—(1) It 
was unnecessary to show that defend- 
ant had notice of a change of rate. 
Proprietors Quincy Canal v. New- 
comb, 7 Metc. (Mass.) 276, 39 Am.D. 
778. (2) Unless plaintiff’s title to the 
road is directly challenged by the 
pleadings, parol proof of corporate 
existence and use of the road is suf- 
ficient. Belfast, ete., Plank Road Co. 
v. Chamberlain, 32 N.Y. 651. (3) Ina 
suit by a sequestrator of a turnpike 
company for tolls due after the se- 
questration, a due-bill, made by de- 
fendant, and in the name of the com- 
pany, is evidence of an acknowledg- 
ment, or promise to pay, sufficient to 
authorize the suit. Beeler v. Pitts- 
burgh Farmers’, etc., Turnpike Road 
@o., 14 Pa. 162. (4) Evidence of the 
amount expended for repairs on the 
road is admissible, but its exclusion 
is not error where there has been in- 
troduced evidence of the actual con- 


The action should be brought in the 
township where defendant resides, provided the ac- 
tion is before a justice of the peace 


Pleading, proof, trial and judgment.°® 
tion for the collection of toli money the complaint 
or petition in the nature of a common count, with 
the additional averment that plaintiff has complied 
with all statutory requirements which are condi- 
tions precedent to the collection of toll, is sufficient 
In such an action plaintiff is re- 
quired to prove a cause of action and meet the is- 
sues raised by the pleadings, but no more;* 
after the case has been submitted to the jury with 
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proper 


instructions,” 


by 


(§§ 75-77 


the verdict and judgment 


should conform to the evidence.* 


In an ac- 


and, 


dition of the road at the time in issue. 
Aurora, ete, Turnpike Co. v. Nie- 
brugge, 58 N.E. 864, 25 Ind.App. 567. 


2. Patterson v. Indianapolis, etc., 
Plank Road Co., 56 Ind. 20; Aurora, 
ete., Turnpike Co. v. Niebrugge, 58 
N.E. 864, 25 Ind.App. 567. 


[a] Instruction as to state of re- 
pair held proper.—Under a _ statute 
making nonrepair a bar to recovery, 
it is proper for the court to instruct 
the jury as to what condition consti- 
tutes repair or want of repair. Auro- 
ra, ete., Turnpike Co. v. Niebrugge, 58 
N.E. 864, 25 Ind.App. 567. 


[b] Jury’s consideration of use of 
road without complaint.—When the 
action is defended on the ground of 
failure of the company to construct 
the road in compliance with the re- 
quirements of law, the jury may be 
allowed to take into consideration the 
fact, if in evidence, that prior to the 
date involved in the suit, defendant 
and the traveling public generally 
traveled the road without complaint. 
Patterson v. Indianapolis, etc., Plank 
Road Co., 56 Ind. 20. 


3. Columbia, ete., Turnpike Co. v. 
Vivion, 77 S.W. 89, 103 Mo.App. 324; 
Paris, etc., \Roadi;\Co. vy. Weekes, 11 
UsGs@s Ba GOnt: nb G. 


4 See Payment §§ 293-310. 


5. Griffen vy. House, 18 Johns. (N. 
Vin in sole 


[a] Tlustration.—The act incorpo- 
rating the Columbian Turnpike Road 
from Hudson to the Massachusetts 
line, a distance of about twenty miles, 
authorizes the company to erect the 
most easterly turnpike gate on the 
road “at a place near the Massachu- 
setts line, as the president and di- 
rectors should direct.” It was held 
that a tollgate, erected at a place two 
and three fourths miles distant from 
the line, was not placed near that 
line, within the meaning of the act; 
and that therefore an action lay 
against the toll gatherer, at the suit 
of a person from whom he has de- 
manded and received toll at such 
gate, to recover back the money so un- 


lawfully demanded and received. 
Gites vy. House, 18) Johns) CNY.) 
397. 

6. Conn.—Goshen, ete., Turnpike 


Co. v. Sears, 7 Conn. 86, 


Ky.—Henderson & Corydon Gravel- 
Road Co. v. Cosby, 44 S.W. 639, 19 Ky. 
L. 1851, 108 Ky. 182; Wilson v. Mid- 
way & S. C. Turnpike Road Co., 4 
Ky.L. 727. 


\ 
Md.—Baltimore, etc., Turnpike 
Road v. Parks, 22 A. 399, 74 Md. 282; 
Baltimore, ete, Turnpike Road v. 
Crowther, 1 A. 279, 63 Md. 558. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 76] 5. Recovery of Toll Illegally Collected. 
Pursuant to the general rule* one paying toll at an 
improperly located gate may sue the toll gatherer 
to recover back the toll paid.® 


[§ 77] BE. Liabilities for Injuries—l. Nature of 
Liability in General. 
toll road or turnpike company is liable in damages 
for injuries sustained by reason of the nonrepair and 
unsafe condition of its road,® although the common- 
law liability may be restricted by statute.” 
bility of such companies in this respect is generally 
considered to be greater than that of public authori- 
ties for injuries received on free public highways,® 


It is well established that a 


The ha- 


Mass.—Williams y. Hingham, ete., 
Bridge, ete.,.Corp., 4 Pick. 341. 


Mich.—Carver v. Detroit, ete, 
Plank Road Co., 28 N.W. 721, 61 Mich. 
584, 25 N.W. 183, 69 Mich. 616. 


Mo.—Ashby v. Elsberry, etc., Gravel 
nae Co., 73 S.W. 229, 99 Mo.App. 

(0, 

_N.J.—Ward yv. Newark, ete., Turn- 
pike Co., 20 N.J.Law 323. 


N.Y.—Wilson Vv. Susquehannah 
Turnpike Road Co., 21 Barb. 68. 


Pa.—Born vy. Allegheny, ete., Plank 
Road Co.,~101 Pa. 384. 


_Tenn.—Murfreesboro, ete, Turn- 
pike Co. y. Barrett, 2 Coldw. 508. 


Vt.—Davis. v. Lamoille County 
Plank Road Co., 27 Vt. 602; Mathews 


v. Winooski Turnpike Co., 24 Vt. 480; © 


Baxter v. Winooski Turnpike Co., 22 

Vt. 114, 52 Am.D. 84; Richardson v. 

poyeier, etc., Turnpike Co., 5 Vt. 580, 
( . 


Ont.—Bradley v. Brown, 32 U.C.Q. 
B. 463; Caswell v. St. Mary’s, ete. 
Road Co., 28 U.C.Q.B. 247. 


See also Corporations § 2853. 


7. Williams v. Hingham,  ete., 
La oe ete., Corp., 4 Pick. (Mass.) 


[a] Power to restrict.—The legis- 
lature has the right to restrict the 
common-law liability of toll road 
companies; and a statute passed in 
the exercise of this right does not 
furnish a cumulative remedy, but, to 
the extent that the restriction applies, 
supersedes the common-law remedy. 
Williams y. Hingham, etc., Bridge, 
ete., Corp., 4 Pick. (Mass.) 341. 


8. Brookville, ete., Turnpike Co. v. 
Pumphrey, 59 Ind. 78, 26 Am.R. 76; 
Lancaster Ave. Imp. Co. v. Rhoads, 
9 A. 852, 116 Pa. 377, 2 Am.S.R. 608; 
Volk v. Springhouse & Hilltown Turn- 
pike Road Co., 66 Pa.Super. 493; 
Davis v. Lamoille, ete., Plank Road 
Co., 27 Vt. 602. 


[a] Reason for rule.—The duty of 
a turnpike company to keep its road 
in travelable condition is higher than 
that exacted from municipal authori- 
ties as turnpike companies are bound 
to keep their roads in repair and safe 
condition, inasmuch as the payment 
of tolls is a consideration for the 
undertaking on the part of the cor- 
poration to furnish a safe road for 
the use of the traveler. Volk v. 
Springhouse & Hilltown Turnpike 
Road Co., 66 Pa.Super. 493. 


{[b] Analogy to railroads.—The li- 
ability of turnpike corporations is 
more analogous to that of railroads, 
who undertake to carry for fare, 


bial os? 


ia, 


§§ 77-78] 


although it has been held that a company’s liability 
is coextensive with that of towns.® Where the stat- 
ute imposes an absolute liability?® diligence is im- 
material ;?+ but while want of skill or eare may not 
be essential to liability,’? a turnpike company is not 
an insurer of the safety of every person who travels 
over its road,*® and is not hable for general dam- 
ages sustained by one in carrying on his business, 
due to the condition of the road.t* The liability of 
the company is only to persons of whom toll is de- 
mandable,t® but it is immaterial whether toll has 
been paid.t® Although lability does not exist as to 
portions of the company’s road which it has never op- 
erated,** nor continue after the road has been sold 
under valid foreclosure proceedings,'® it is not af- 
fected by the fact that the road was originally a free 
public highway,*® or that it is in the same condition 
as when constructed and approved.?° Nor does the 
laying out of a public highway over a turnpike road 
divest the company of its liability for injuries caus- 
ed by nonrepair, so long as it retains possession of 
the road and continues to exercise its franchises.*+ 


Proximate cause.°? It is essential to a recovery 
that the accident be connected with the alleged de- 
fect in the road as the cause of the injury,?? but 
when it is shown that the road was actually in an 
unsafe condition, it is no defense that plaintift’s 


which is but another name for toll, [a] Traveling 


TURNPIKES AND TOLL ROADS 


beyond point to 


[65.02] 1175 
horse took fright and ran away, as the natural pro- 
pensity of animals to shy and take fright, especially 
at obstructions, is well known and must be taken’ in- 
to account by the company in constructing its road 
of proper width and keeping it free of defects.?# 


‘Liability for negligence of agent. A turnpike com- 
pany, like other employers,?° is liable for injuries 
caused by the negligence of its agent,?® but not for 
injuries occasioned by the willful misconduct of its 
agent.2" By reason of its public obligations, a turn- 
pike company cannot relieve itself of liability by 
delegating its duty to a lessee or contractor,?® al- 
though it has been held that, where the liability of 
the company was not in question, an adjoining land- 
owner assumes the duty and lability of the company 
when he alters the road by agreement or license from 
the company.?® A county court, taking over the 
management of a toll road under a legislative act, 
was an agent of the state,*° and hence negligence 
in its management of the road was not imputable 
to the county.*+ 


[§ 78] 2. Particular Defects or Obstructions. A 
turnpike company’s liability for injuries to travelers 
resulting from defects or obstructions in the road? 
has been enforced in cases involving a wide variety 
of subject-matter.** Thus, there is a group of eases 


Gravel Road Co., 73 S.W. 229, 99 Mo. 


than to the liability of towns for in- 
juries to travelers ona highway. Da- 
vis v. Lamoille, ete., Plank Road Co., 
27 Vt. 602. 


9. Baxter v. Winooski 
Co., 22 Vt. 114, 52 Am.D. 84 


10. See statutory provisions. 


11. Johnson vy. Salem_ Turnpike, 
etc., Bridge Corp., 109 Mass. 522; 
Yale v. Hampden, etc., Turnpike Corp., 
18 Pick. (Mass.) 357. 


12. Wilson v. Susquehannah Turn- 
pike Road Co., 21 Barb. (N.Y.) 68. 


[a] Rule held applicable in a case 
where a person, without negligence 
on his part, is injured by reason of 
the road not being in the condition 
required by statute. Wilson v. Sus- 
quehannah Turnpike Road Co. 21 
Barb. (N.Y.) 68. 


13. Volk v. Springhouse & Hilltown 
Turnpike Road Co., 66 Pa.Super. 493. 


14. Baxter v. Winooski Turn- 
pike Co., 22 Vt. 114, 52 Am.D. 84. 


[a] Statement of rule.—A _ turn- 
pike corporation is not liable for any 
general damages which plaintiff may 
have sustained in carrying on his 
business, whether such damages re- 
sulted from his not attempting to 
travel the road at particular times, by 
reason of its general badness and in- 
sufficiency, or from not being able to 
travel it as expeditiously, and carry 
as large loads, as he otherwise might 
and would have done. Baxter v. Wi- 
nooski Turnpike Co., 22 Vt. 114, 52 
Am.D. 84. 


15. Williams v. Hingham, etc., 
Bridge, ete., Corp., 4 Pick. (Mass. ) 
341; Mabrey v. Cape Girardeau, etc., 
Gravel Road Co., 69 S.W. 394, 92 Mo. 
App. 596; Lancaster Ave. Imp. Co. v. 
Rhoads, 9 A. 852, 116 Pa. 377, 2 Am. 
S.R. 608; Brown v. Winooski Turn- 
pike, Go.,) 23 Vt. 104. 


16. Mabrey v. Cape Girardeau, etc., 
Gravel Road Co., 69 S.W. 394, 92 Mo. 
App. 596; Lancaster Ave. Imp. Co. 
v. Rhoads, 9 A. 852, 116 Pa. 377, 2 Am. 


S.R. 608. 


Turnpike 


which toll was paid.—It has been held 
that where persons riding on a toll 
road paid toll to a certain point, at 
which they usually left the road, and, 
on reaching it, decided, because of 
darkness and an approaching storm, 
to continue thereon, they were not 
thereby rendered trespassers, or pre- 
cluded from recovering for injuries 
caused by defects in the road. Mab- 
rey v. Cape Girardeau, ete, Gravel 
Road Co., 69 S.W. 394, 92 Mo.App. 596. 


ik Sherwood vy. Weston, 18 Conn. 


18. Wellsborough, ete, Plank- 
Road Co. v. Griffin, 57 Pa. 417. 


19. Reed v. Cornwall, 27 Conn. 48; 
Davis v. Lamoille County Plank Road 
Co., 27 Vt. 602. 


20. Lord v. Fifth Massachusetts 
Turnpike Corp.. 16 Mass. 106. 


21. Marsh v. Proprietors Branch 
Road, 17 N.H. 444. 


22. Generally see Damages §§ 71— 
ae rae at a se §§ 477-499; Torts §§ 


23. Conn.—Goshen, etc., Turnpike 


Co. v. Sears, 7 Conn. 86 


Md.—Baltimore, etc., Turnpike Co. 
v. Bateman, 
Am.S.R. 449. 


Mo.—Ashby v. Elsberry, ete., Grav- 
el Road Co., 73 S.W. 229, 99 Mo.App. 
178. 


N.C.—Stout v. Valle Crucis, S. & E. 
P. Turnpike Co., 69 S.H. 508, 153 N.C. 
513, 31 L.R.A.N.S. 804. 


Pa.—Trout v. Waynesburg, etc, 
Turnpike Co., 64 A. 900, 216 Pa. 119. 


Tenn.—Hydes Ferry Turnpike Co. 
vy. Yates, 67 S.W. 69, 108 Tenn. 428. 


24. Brookville, ete., Turnpike Co. 
v. Pumphrey, 59 Ind. 78, 26 Am.R. 76; 
Henderson, etce., Gravel-Road Co. v. 
Cosby, 44 S.W. 639, 103 Ky. 182, 19 
Ky.L. 1851;, Lebanon, etc., Turnpike 
Co. v. Purdy, 37 S.W. 588, 18 Ky.L. 


612; Baltimore, etc., Turnpike Co. v. 
Bateman, 13 A. 54, 68 Md. 389, 6 Am. 
S.R. 449; Ashby v. Elsberry, etc., 


13 A. 54, 68 Md. 389, 6. 


App. 178. 


25. See Master and Servant § 1446 
et seq. See also Agency §§ 532-540. 


26. Noblesville, etc., Gravel Road 
Co. v. Gause, 76 Ind. 142, 40 Am.R. 
224; Dudley v. Canal Bank, 5 La.Ann. 
297; Hydes Ferry Turnpike Co. v. 
Yates, 67 S.W. 69, 108 Tenn. 428. 


27. Brannen v. Kokomo, etc., Grav- 
ee Co. 115 Indy 115.9%) Am: Ser: 


28. Baltimore, ete., Turnpike Road 
v. Parks, 22 A. 399, 74 Md. 282; Lan- 
caster Ave. Imp. Co. v. Rhoads, 9 A. 
852, 116 Pa. 377, 2 Am.S.R. 608; Char- 
tiers, etc., Turnpike Road Co. v. Nes- 
ter, 7 A. 162, 4 Pa.Cas. 110; Campbell 
x6 Binseten, etc., Road Co., 18 Ont. 


{a] Disturbance of surface by city 
employees.—The action of city em- 
ployees in disturbing the surface of 
the road for the purpose of taking 
up water mains is no justification for. 
the road being left out of repair, and 
does not shift the liability. Balti- 
more, etc., Turnpike Road y. Parks, 
22 A. 399, 74 Md. 282. 


[b] Laying of sidewalks by town. 
—If a turnpike company permits 
town supervisors to lay sidewalks 
along the line of its road, it is bound 
either to keep them in such reason- 
able repair that accidents will not 
happen on them, or to see that they 
are altogether removed; and any ac- 
cident happening through neglect of 
this duty will subject it to liability 
therefor. Chartiers, ete, Turnpika 
Road Co. v. Nester; 7 A.162;5"4 Pa: 
Cas. 110: 


29. Horstick v. Dunkle, 23 A. 378, 
145 Pa. 220, 27 Am.S.R. 685. 

80. Moxley v. Pike County, 208 S. 
W. 246, 208 S.W. 248, 276 Mo. 449. 

31. Moxley v. Pike County, supra. 

32. See supra § 77. 


33. Bradley v. Brown, 32 U.C.Q.B. 
(Ont.) 463. See also cases infra this 
section. 
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in which the defect was one which resulted from im- 
proper construction or repair,** such as holes in the 
road,®> difference in grade of road bed,** narrow- 
ness of the road,?7 and mode of construction.®& 
other group involves obstructions on or near the 
traveled portions of the road,®° such as a pile of 
stones*® or gravel,*+ snow,*? tollgates left down, 
or the presence of animals along the road.*# 
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An- 


There 


is also a third group, which involves the failure to 


34. Ind.—Brookville, ete. Turn- 
pike Co. v. Pumphrey, 59. Ind. 78, 26 
Am.R. 76. 

Md.—Baltimore & Y. Turnpike 
Road v. Crowther, 1 A. 279, 63 Md. 
558. 

Mich.—Monyhan v. : ; 
Plank Road Co., 89 N.W. 372, 129 
Mich. 549; Carver v. Detroit, ete., 
Plank Road Co., 28 N.W. 721, 61 Mich. 
584, 

Mo.—Ashby v. Elsberry & N. H. 
Gravel Road Co., 73 S.W. 229, 99 Mo. 
App. 178. 

N.Y.— Wilson v. Susquehannah 
Turnpike Road Co., 21 Barb. 68. 


Or.—Schutz v. Dalles Military 
Road Co., 7 Or. 259. 

Injuries from improper construc- 
tion see supra § 44. 

35. Brookville, etc., Turnpike Co. 
v. Pumphrey, 59 Ind. 78, 26 Am.R. 76; 
Monyhan v. Detroit & S. Plank Road 
Go., 89 N.W. 372,129 Mich. 549. 


Detroit & S$ 


36. Baltimore & Y. Turnpike Road 
v. Crowther, 1 A. 279, 63 Md. 558. 
87. Ashby v. Elsberry & N. H. 


Gravel Road Co., 73 S.W. 229, 99 Mo. 
App. 178; Wilson v. Susquehannah 
Turnpike Road Co., 21 Barb. (N.Y.) 
68; Schutz v. Dalles Military Road 
Corn se Ora 259), 


{a] Tlustration.—The failure of a 
gravel road corporation to maintain 
a road of the width of twenty feet, as 
required by statute, constitutes neg- 
ligence for which a recovery may be 
had by a person whose injuries result 
from such failure. Ashby v. Elsberry 
& N. H. Gravel Road Co., 73 S.W. 229, 
99 Mo.App. 178. 

38. Wilson v. Susquehannah Turn- 
pike Road Co., 21 Barb. (N.Y.) 68. 
See also supra § 45. 

39. Ind.—Noblesville, etc., Gravel 
Road Co. v. Gause, 76 Ind. 142, 40 Am. 
R. 224. 

Ky.—Henderson & Corydon Gravel 
Road Co. v. Cosby, 44 S.W. 639, 103 
Eyes 2,19 Kyl. 13515 


Mass.—Johnson vy. Salem Turnpike 
& Chelsea Bridge Corp., 109 Mass. 
522. 

Mich.—Monyhan v. 
Plank Road Co., 89 N.W. 372, 
Mich. 549. 

N.Y.—Eggleston v. Columbia Turn- 
pike Road, 82 N.Y. 278 [rev 18 Hun 
146]. 

Ohio.—Applegate v. Cincinnati, etc., 
Turnpike Co., 183 Ohio N.P.N.S. 486. 


40. Eggleston v. Columbia Turn- 
pike Road, 82 N.Y. 278 [rev 18 Hun 
146]. 

41. Henderson & Corydon Gravel 
Road Co. v. Cosby, 44 S.W. 639, 103 
Ky. 182, 19 Ky.L. 1851. 


42. Johnson v. Salem Turnpike & 
Chelsea Bridge Corp., 109 Mass. 522; 
Monyhan v. Detroit & S. Plank Road 
Co., 89 N.W. 3872, 129 Mich, 549. 


[a] Snowdrift as cause of upset 
in hole in road.—Where the driver of 


Detroit & S. 
129 


a sleigh on a plank road, which is 
upset, while driving one runner on 
the ends of ties of an electric road, 
which project in the roadway, by the 
other runner dropping into a hole, is 
acting aS a reasonably prudent man 
would act under the circumstances, 
the fact that the accident would not 
have occurred, except for snowdrifts 
in the road, or if the driver had not 
driven on the ties, does not relieve 
the plank road company from liability 
for its negligence in allowing the 
road to be in a dangerous condition. 
Monyhan v. Detroit & S. Plank Road 
Co., 89 N.W. 372, 129 Mich. 549. 


43. Noblesville, etc., Gravel Road 
Co. v. Gause, 76 Ind. 142, 40 Am.R. 
224; Applegate v. Cincinnati, etc., 
Turnpike Co., 13 Ohio N.P.N.S. 486. 


[a] Thus (1) injury to the horse 
of a traveler on the highway from 
leaving a tollgate down at night with- 
out lights or other warning, consti- 
tutes a cause of action. Applegate v. 
Cincinnati, ete., Turnpike Co., 13 Ohio 
N.P.N.S. 486. (2) The letting down 
of a gate beam upon a passing trav- 
eler, although done after the hour at 
which the gate keeper was required 
to collect tolls, renders the company 
liable for injuries sustained, as the 
servant in question had the continu- 
ous care and management of the gate. 
Noblesville, ete., Gravel Road Co. v. 
Gause, 76 Ind. 142, 40 Am.R. 224. 


44. Ashby v. Elsberry & N. H. 
Gravel Road Co., 73 S.W. 229, 99 Mo. 
App. 178. 


45. Ky.—Canton, ete, Turnpike 
Co. v. McIntire, 48 S.W. 980, 105 Ky. 
185, 20 Ky.L. 1107; Board of Mercer 
County Internal Improvements v. 
Mozier, 15 Ky.L. 656; Georgetown, 
ete., Turnpike Road Co. v. Cannon, 7 
Ky. L. (abstract) 379, 12 Ky.L. 25:7. 


Md.—Baltimore & H. Turnpike Co. 
v. Bateman, 13 A. 54, 68 Md. 389, 6 


Am.S.R. 449; Baltimore, ete., Turn- 
pike Co. v. Crowther, 1 A. 279, 63 
Md. 558. 

Mich.—Carver v. Detroit, ete, 


Page ead Co., 28 N.W. 721, 61 Mich. 
584. 


N.Y.—Ireland v. Oswego, 
Plank Road Co., 13 N.Y. 526. 


N.C.—Stout v. Valle Crucis, S. & BE. 
P, Turnpike Co., 69 S.E. 508, 153 N.C. 
513, 31 L.R.A.N.S. 804. 


Tenn.—Zuccarello v, Nashville, ete., 
R. Co., 3 Baxt. 364. 


46. Canton, etc., Turnpike Co. v. 
McIntire, 48 S.W. 980, 105 Ky. 185, 20 
Ky.L. 1107. 


[a] But where slope is gradual 
there is no liability on the part of 
the company in a case where it ap- 
pears that plaintiff, while driving 
along a turnpike on a dark night, 
with a lantern on the east side of his 
carriage, drove out of the traveled 
way to the west, where the ground 
sloped gradually from the road to 
the surface of the adjacent ground, 
a descent of three feet, and was in- 
jured by being thrown out. Speer v. 
Greencastle, etc., Gravel Road Co., 
31 N.E. 381, 4 Ind.App. 525, 


etc., 


[§ 78 


properly guard dangerous portions of the road,*® 
sueh as those bordering on a declivity*® or preci- 
pice,’ a railroad,*® or a stream,*® particularly where 
the road is narrower than it should be.5° 
ity in the road should also be guarded®? and guard 
rails should be placed upon a causeway.°? 
of the cases in these groups, the injury was directly 
caused by horses becoming frightened®* or running 


A decliv- 


In many 


47. Board of Mercer County In- 
ternal Improvements vy. Mozier, 15 Ky. 
L. 656; Georgetown, etc., Turnpike 
Road Co. v.. Cannon, 7) Ky, 37 9h 
Ky.L. 257; Ireland v. Oswego, etc., 
Plank Road Co., 13 N.Y. 526. 


[a] Boad leading to »vrecipice.— 
If, in the grading necessary to lay a 
plank road over a highway, two paths 
are presented, apparently used by 
travelers, one quite safe, while the 
other leads to a dangerous precipice, 
it is the duty of the company to indi- 
cate the danger in a way unmistaka- 
ble at any time. Ireland v. Oswego, 
etc., Plank Road Co., 13 N.Y. 526. 


48. Zuccarello v. Nashville, ete., R, 
Co., 3 Baxt. (Tenn.) 364. 


[a] Thus where a railroad and a 
turnpike company have their routes 
located over and across the same 
ground, but the railroad’s right ac- 
crues first by priority of its charter, 
the turnpike company is responsible 
for injuries sustained by its travelers 
occasioned by the want of banisters 
and other safeguards at the crossing 
of the railroad as in such case it is 
the duty of the turnpike company and 
not the railroad company to provide 
the same. Zuccarello v. Nashville, 
ete; _R. Co, 3 Baxt) (fenn.) 364. 


49. Carver v. Detroit, etc., Plank- 
Road Co., 28 N.W. 721, 61 Mich. 584. 


50. Baltimore & H. Turnpike Co. v. 
Bateman, 13 A. 54, 68 Md. 389, 6 Am. 
S.R.- 449; Carver v. Detroit, ete, 
ee Co., 28 N.W. 721, 61 Mich. 


51. Baltimore, etc., Turnpike Co, 
v. Crowther, 1 A. 279, 63 Md. 558. 


52. Stout v. Valle Crucis, S. & Ey 
P. Turnpike Co., 69 S.E. 508, 153 N.C. 
518, 31 “L.RAALN.S. 804. 


_[a] Application of rule.—A turn- 
pike company was negligent in fail< 
ing to have, guard rails on a cause= 
way forty feet long built across a 
hollow, the highest part of which 
causeway was about thirteen feet 
above the ground on either side, 
Stout _v. Valle Crucis, S. & E. P. Turn< 
pike Co., 69 S.B. 508, 153 N.C. 513, 34 
L.R.A.N.S. 804. 


53. Ind.—Brookville & C. Turnpike 
Ce. v. Pumphrey, 59 Ind. 78, 26 Am.R. 


Ky.—Henderson & Corydon Gravel- 
Road Co. v. Cosby, 44 S.W. 639, 103 
Ky. 182, 19 Ky.L. 1851. 


Md.—Baltimore, etce., Turnpike Co. 
v. Crowther, 1 A, 279, 63 Md. 558. 


Mo.—Ashby v. Elsberry & N. H. 
Gravel Road Co., 73 S.W. 229, 99 Mo. 
App. 178. 


_N.Y.—Eggleston v. Columbia Turn~ 
pike Road, 82 N.Y. 278 [rev 18 Hun 
146] (pile of stones). 


[a] Rule as to fright of horses 
stated.—If a horse used by a traveler 
upon a turnpike take fright at any- 
thing which, through the negligence 
of the turnpike company, is an ob- 
struction to travel on such road, and 
such traveler, being without fault, 
is thereby injured, he may recover 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 78-81] 


away.°* The question whether a turnpike is reason- 
ably safe for travel is to be determined by the sur- 
rounding cireumstances,®> but it has been held that 
liability cannot be denied on the ground of difficul- 
ties caused by exceptional climatic conditions at the 
time of the accident,®® or of abuse committed by 
many of the persons using the road.57 


[§ 79] 3. Notice of Defects and Obstructions. 
The general rule is that if a company has actual or 
constructive knowledge of a defect, it is liable for 
resulting injuries,>® and no express notice is required 
if the circumstances would cause a person of ordi- 
nary prudence to apprehend danger.®® 
statute imposes an absolute liability,®° lack of notice 


is immaterial.*1 


Sufficiency of notice. Notice given to an officer of 
a turnpike company who has some part in the direct 
management of the road is sufficient.*? 


[§ 80] 4. Contributory Negligence. 
subject to general rules elsewhere stated,®? contrib- 


therefor of said company. Brookville 
& C. Turnpike Co. v. Pumphrey, 59 
Ind?) 78, 26 Am: 76; Canton, etce., 
Turnpike Co. v. McIntire, 48 S.W. 980, 


“105 Ky. 185, 20 Ky.L. 1107; Board of 
Mercer County Internal Improve- 
ments v. Mozier, 15 Ky.L. 656; 


Georgetown, ete., Turnpike Road Co. 
v. Cannon; 7 Ky.L.'379, 12 Ky.L. 257. 


54. Baltimore, etc., Turnpike Co. v. 
Bateman, 13 A. 54, 68 Md. 389, 6 Am. 
S.R. 449. 


55. Sale v. Aurora & L. Turnpike 
Co., 46 N.H. 669, 147 Ind. 324; Leb- 
anon & P. Turnpike Road Co. v. Pur- 
dy, 37 S.W. 588, 18 Ky.L. 612. 


[a] Statement of rule.—Whether 
a street or turnpike is reasonably 
safe for travel is a question to be 
determined by the surrounding cir- 
cumstances, the nature and surface 
of the soil over which the road is 
made, the natural obstructions and 
obstacles to be overcome, its situa- 
tion and locality, and the kind and 
amount of public travel which passes 
over it. Sale v. Aurora & L. Turnpike 
Co., 46 N.E. 669, 147 Ind. 324. 


[b] Proximity of railroad crossing 
to unguarded filL—The fact that an 
unguarded fill on:a turnpike was near 
a railway crossing may be considered, 
in connection with the fill, in deter- 
mining whether the turnpike at the 
fill was in a reasonably safe condition. 
Lebanon & P. Turnpike Road Co, v. 
Purdy, 37 S.W. 588, 18 Ky.L. 612. 


56. Collier v. Trustees of Toll 
Roads of North River, 43 Que.Super. 
215. 


57. Collier v. Trustees of Toll 
Roads of North River, supra. 


[a] These matters are not of the 
nature of force majeure or fortuitous 
event, and afford no defence to the 
remedy exercised by the person suf- 
fering the damage. Collier v. Trus- 
tees of Toll Roads of North River, 43 
Que. Super. 215. 


58. Brookville, etc., Turnpike Co. 
v. Pumphrey, 59 Ind. 78, 26 Am.R. 
76 


59. Monticello, etc., Turnpike Road 
Co. v. Jones, 69 S.W. 10738, 24 Ky.L. 
821; Canton, C. & H. Turnpike Co. v. 
McIntire, 48 S.W. 980, 105 Ky. 185, 20 
Ky.L. 1107; Born v. Allegheny, etc., 
Plank Road Co., 101 Pa. 334. 


[a] Hole in culvert.—A turnpike 
company is liable for injury from a 
defective culvert crossing its high- 
way, and constructed by it, which de- 
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roads.°4 


Where the 


Negligence of third persons. 
third person will not ordinarily bar recovery’® un- 


[65 C.J.], 1177 


utory negligence will ordinarily bar recovery for 
damages occasioned by the condition of turnpike 
However, travelers may presume that a 
turnpike in constant use is kept in good condition®® 
and are not negligent when driving slowly, unless 
they know of the defect or it is so obvious as to be 
visible to a person of ordinary care.®® 
hand, one who knows of the danger must use due 
care®’ although he need not stay off the road unless 
a person of common prudence would decline the 
risk,** or unless he can travel over another equally 
convenient road.®°® 


On the other 


The negligence of a 


less plaintiff is negligent in not avoiding such third 


Under and 


fect consisted of a hole therein not 
more than six feet from the center of 
the wagon track, and which had been 
apparent to travelers for some time 
before the accident, and which the 
company could have discovered by 
the exercise of ordinary care. Monti- 
cello & B. Turnpike Road Co. v. Jones, 
69 S.W. 1073, 24 Ky.L. 821. 


60. See statutory provisions. 


61. Johnson v. Salem Turnpike, 
etc., Bridge Corp., 109 Mass. 522; 
Yale v. Hampden, etc. Turnpike 
Corp., 18 Pick. (Mass.) 357. 


62. Eggleston v. Columbia Turn- 
pike. Rito. 82eN, Ye ois. 


[a] Tllustration.—Where a notice 
of defect in a turnpike was given to 
one who was the secretary and treas- 
urer of the company, and he had 
some part in the direct management 
and superintendence of the road, this 
was a sufficient notice to the com- 
pany, making it liable for damages 
to a traveler caused by such defect. 
Eggleston v. Columbia Turnpike R. 
Co., 82 N.Y. 278. 


63. See Negligence §§ 500-599. 


64. Speer v. Greencastle, etc, 
Gravel Road Co., 31 N.E. 381, 4 Ind. 
App. 525; Canton, etc., Turnpike Co. 
v. McIntire, 48 S.W. 980, 105 Ky. 185, 
20 Ky.L. 1107; Monyhan v. Detroit, 
ete., Plank Road Co., 89 N.W. 372, 
129 Mich. 549; Wilson v. Susquehan- 
nah Turnpike Road Co., 21 Barb. (N. 
Y.) 68; Ham. v. Troy, etc., Turnpike 
Co., 6 N.Y.S. 593, 2 Silv.Sup. 593. 


65. Cox v. Westchester Turnpike 
Road, 33 Barb. (N.Y.) 414. 


66. Cox v. Westchester Turnpike 
Road, supra. 


67. Sale v. Aurora, etc., Turnpike 
Co., 46 N.E. 669, 147 Ind. 324. 


68. Lebanon, etce., Turnpike Road 
Com va Pundy jess: Wee boon ks Koy.da, 
612; Ashby v. Elsberry, etc., Gravel 
Road Co., 73 S.W. 229, 99 Mo.App. 
178. 


[a] Thus (1) it was not negligence 
for a person knowing the defective 
condition of a road to travel over it 
to her home. Ashby v. Hlsberry & N. 
H. Gravel Road Co., 73 S.W. 229, 99 
Mo.App. 178. (2) And the fact that 
one driving over an unguarded fill on 
a turnpike, a horse regarded as gen- 
tle, continued to approach a railway 
crossing after seeing a train two hun- 
dred yards from the crossing did not 
show negligence. Lebanon & P. Turn- 


person’s negligence. 


[§ 81] 5. Actions—a. In 
speaking, the general rules applicable in other civil 
actions to such matters, as limitations,‘? venue,7? 
pleading,** evidence,’® trial,“® and judgment,’ ap- 


General. Generally 


pike Road Co. y. Purdy, 37 S.W. 588, 
18 Ky-L. 612. 


69. Jonesboro, etc., 
v. Baldwin, 57 Ind. 86. 


70. Danville, ete., Turnpike Road 
Co. v. Stewart, 2 Metc. (Ky.) 119. 


[a] Statement of rule—A toll 
road company, which has failed to 
perform its duty, is not excused from 
liability to a traveler who has been 
injured, by the fact that another per- 
son, Such as the driver of the vehicle 
in which plaintiff was riding, was 
also negligent and is liable. Danville, 
etc., Turnpike Road Co. v. Stewart, 2 
Mete. (Ky.) 119. 


Imputed negligence generally see 
Negligence §§ 573-594. 


71. Brannen v. Kokomo,  etc., 
Gravel Road Co., 17 N.E. 202, 115 Ind. 
115, 7 Am.S.R. 411. 


[a] Ilustration.—The company is 
not liable where plaintiff is negligent 
in not avoiding the driver’s negli- 
gence. Thus, where an intoxicated 
driver attempts, by rapid driving, to 
pass a tollgate without paying toll, 
and the keeper thereupon lowers the 
pole, and injures a person in the wag- 
on, the toll company is not liable, in 
the absence of proof that the passen- 
ger was not negligent in failing to do 
his best to stop the driver. Brannen 
v. Kokomo, etc., Gravel Road Co., 17 
N.E. 202, 115 Ind.-115, 7 Am.S.R. (400) 


72. See Limitations of Actions 37 
C.J. p 666. 


[a] Thus an action to recover 
damages for injuries sustained on an 
unsafe toll road may only be brought 
within the time limited by statute. 
Webb v. Barton, etc, Consol. Road 
Co., 26 Ont. 343 


Turnpike Co. 


73. See Venue [40 Cyc 1]. 
_{a] Thus it was held that the ac- 
tion was properly instituted in a 


county within which the entire road 
lies, although the business office of 
the company is elsewhere. Balti- 
more, etc., Turnpike Road v. Crow- 
ther, 1 A. 279, 63 Md. 558. 


74 See Pleading 49 C.J. p 1. 
More particularly see infra § 82. 
75. See Hvidence 22 C.J. p 1. 
More particularly see infra § 84. 
76. See Trial 64 C.J. p 1. 

More particularly see infra § 85. 
77. See Judgments 33 C.J. p 1042. 


LITS: {6520 7] 


ply in actions for injuries due to unsafe turnpikes. 
The general rules as to damages’® are also applica- 
ble.79 


[§ 82] b. Pleading.’° To state a cause of action, 
it is necessary and sufficient for the declaration, pe- 
tition, or complaint to contain allegations of some 
duty owing by defendant to plaintiff and a failure to 
perform that duty, together with an allegation of 
damage ;*? and in some jurisdictions*? the complaint 
or petition must negative contributory negligence.** 
It has been held that plaintiff must allege that he 
is a person from whom toll is demandable,** although 
it is not necessary to state that he has paid toll.°° 
While it may be good pleading to allege the nature 
of the defect which caused the injury,®® particular 
acts of negligence need not be alleged,- where the 
accident was sufficient to raise a presumption of 
negligence.§* 


Allegations of place where injury occurred. While 
the place should be desecribed®* the precise point in 
the road where the injury happened need not al- 
ways be set out.®® 


Continuando. It is not competent for a plaintiff 
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ee te 


to declare with a continuando for injuries occasioned 
by the obstruction or insufficiency of a highway,°°® or 
to allege a repetition of such injuries upon divers 
days and times between a day specified and the com- 
mencement of the suit. 


[§ 83] c. Issues, Proof, and Variance.°? The evi- 
dence introduced must conform to the issues raised 
by the pleadings,®? and under this rule a declara- 
tion alleging the damages to have been sustained by 
reason of the road being “out of repair, and the 
badness thereof,” is supported by evidence showing 
the road insufficient, although it was insufficient in 
its original construction.** 


[§ 84] d. Evidence.®° A turnpike company 
charged with liability for injuries is under the same 
rule of evidence as any other corporation.°® 


Presumptions and burdem of proof. Under the 
doctrine of res ipsa loquitur®’ the happening of an 
accident on a turnpike road sometimes raises a pre- 
sumption of negligence.?® 


Admissibility. Any evidence relevant to the is- 
sues involved is ordinarily admissible.®® Thus, evi- 


78. See Damages 17 C.J. p 699. eo that he was not a trespasser 
2 pes . thereon, but it did not show any 
Oe Oe eee ip greater duty owing him than to a li- 
ik ioe 404. ;: Wee y- >| censee. Taylor v. Haddonfield, etc., 
as ? Turnpike Co., 46 A. 707, 65 N.J-Law 
[a] Punitive damages.—Where a | 102. 
turnpike company failed for an un- 82. See Negligence § 678. 


reasonable time after it had knowl- 
edge of a defect in the highway to re- 
pair the defect, it would be liable to 
punitive damages in an action for 
damages sustained by a traveler on 
the road by reason of Such defect, pro- 
vided the defect indicated reckless- 
ness and disregard of the safety of 
those traveling on the road. Mul- 
draugh’s Hill, C. & C. Turnpike Co. 
Woviatipina, Won Keys 10d, 1 icy. y4042 
80. Generally see Negligence §§ 
626—707; Pleading 49 C.J. p 1; Torts 
§§ 62-64. 
81. Ky.—Bank Lick Turnpike Co. 
v. Broadus, 58 S.W. 778, 22 Ky.L. 827. 
Mass.—Williams v. Hingham, etc., 
Briage, ete., Corp., 4 Pick. 341. 
Mich.—Shadock v. Alpine Plank- 
Road Co., 44 N.W. 158, 79 Mich. 7. 


N.J.—Taylor v. Haddonfield, etce., 
Turnpike Co., 46 A. 707, 65 N.J.Law 


102; Evans v. New Brunswick, etc., 
Turnpike Co., 34 A. .985, 59° N.J. 
Law 3; 


Tenn.—Hydes Ferry Turnpike Co. 
v. Yates, 67 S.W. 69, 108 Tenn. 428. 


Vt.—Noyes v. White River Turn- 
pike Co., 11 Vt. 531. 


[a] TZllustration.—A petition alleg- 
ing the duty of defendant turnpike 
road company to erect and maintain 
a fence or barrier at the point where 
plaintiff was injured, and defendant’s 
negligent failure to perform that 
duty, states a cause of action, when 
coupled with the allegation of dam- 
age by reason of neglect to fence. 
Bank Lick Turnpike Co. y. Broadus, 
58 S.W. 778, 22 Ky.L. 827. 


[b] Nature of injury sustained 
should be described. Shadock v. Al- 
pine Plank-Road Co., 44 N.W. 158, 79 
Mich. 7. 


[c] Sufficiency to show plaintiff 
not trespasser.—An averment that 
plaintiff was “lawfully driving along 
the turnpike road’ was adequate to 


83. Sale v. Aurora, ete., Turnpike 
Co., 46 N.H. 669, 147 Ind. 324; Wil- 
son v. Trafalgar, ete., Gravel Road 
Cox, 83 Wnd-32'6. 


[a] Illustration.—A complaint al- 
leging that. plaintiff, who had lived 
in the neighborhood for several years, 
was driving over defendant’s road, in 
the nighttime, at a place where it 
curved and was but twenty feet wide, 
with unguarded embankments and 
pitfalls on either side; that as he 
approached said point he ‘“‘used due 
care and caution to prevent an acci- 
dent,” but that, owing to the dark- 
ness, he could not distinctly see said 
space of twenty feet or the embank- 
ment; and that the horse, “without 
any fault or negligence on the part 
of plaintiff, walked over and 
down said embankment,” etc.,—does 
not allege or show want of contribu- 
tory negligence, and is, therefore, de- 
murrable. Sale v. Aurora & L. Turn- 
pike Co., 46 N.E. 669, 147 Ind. 324. 


84. Williams v. Hingham, etce., 
Pees, etc., Corp., 4 Pick. (Mass.) 

85. Evans v. New Brunswick, etc., 
Turnpike Co., 384 <A. 985, 59 NJ. 
Law 3 

[a] Averment that plaintiff was 
lawfully using the road was _ suffi- 


cient. Evans v. New Brunswick, etc., 
Turnpike Co, 34 AL 9855 594 NJ: 
Law 3 

86. Brookville, ete., Turnpike Co. 


y. Pumphrey, 59 Ind. 78. 


87. Hydes Ferry Turnpike Co. v. 
Yates, 67 S.W. 69, 108 Tenn. 428. 


88. Noyes v. White River Turn- 
DIKEIGO.eldeVil. too 1. 


g9. Georgetown & D. Turnpike 
Road Co. v. Cannon, 7 Ky.L. 379; 
Noyes v. White River Turnpike Co., 
1 Viteeos eh. 


[a] Thus (1) if the company, 
in pursuance of its charter, has made 


some alteration in the road, the new 
part becomes a component part of the 
old road, so far as the liability of the 
corporation is concerned, and may be 
described as one road. Also, it is 
not necessary to set forth the precise 
point in the road where the injury 
happened, but, if necessary, the ob- 
jection would be cured by verdict. 
Noyes v. White River Turnpike Co., 
11 Vt. 531. (2) In an action for in- 
juries by reason of a defect in a turn- 
pike road the petition is not defective 
for failure to give such a particular 
description of the place on the road 
where the accident occurred as would 
justify a conclusion that it was dan- 
gerous, Such conclusion being a ques- 
tion of fact to be proved. George- 
town & D. Turnpike Road Co. v. Can- 
non,” 7 Kye 3:79: 


90. Baxter v. Winooski Turnpike 
Co., 22 Vt. 114, 52 Am.D, 84. 


91. Baxter v. Winooski Turnpike 
Co,; supra. 


92. Generally see Negligence §§ 
708-735; Pleading §§ 1144-1159; 
Torts §§ 65-67. 


93. Noyes v. White River Turn- 
pike Co., 11 Vt..531; Richardson. tv. 
atom etc., Turnpike Co., 6 Vt. 


94. Noyes v. White River Turn- 
pike Co., 11 Vt. 531. 


95. Generally see Evidence 22 C.J. 
pela Nesieengs §§ 736-849; Torts §§ 


96. Volk vy. Springhouse & Hill- 
ean Turnpike Road Co., 66 Pa.Super. 


97. See Negligence §§ 768-786. 


98. Hydes Ferry Turnpike Co. v. 
Yates, 67 S.W. 69, 108 Tenn. 428. 


{a] Falling of tollgate pole.— 
Where a traveler upon a turnpike is 
injured by the falling of a tollgate 
pole, a presumption of negligence 
arises, according to the doctrine of 
res ipsa loquitur, which shifts the 
burden of proof upon the turnpike 
company to show that the accident 


was not due to its negligence. Hydes 
Ferry Turnpike Co. v. Yates, 67 S.W. 
69, 108 Tenn. 428. 


99. See cases infra this section. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 84-85] 


dence of a general appearance of neglect was ad- 
missible on the question of whether the defect could 
Generally speaking the evi- 
dence must be confined to the state of affairs exist- 
ing at the time and place where the accident occur- 
red;* but this rule has been relaxed in some eases,’ 
such as those in which evidence was admitted to 
show the condition of the road in the near vicinity,* 
the happening of other accidents at the same place,® 
the fact that the place had been previously guarded 
by railings,® the disposition of plaintiff’s horse both 
before and after the accident,’ and the fact that the 


have been discovered. 


1. Pirmann v. Newport, L. & A. 
ee Co., 71 S.W. 491, 24 Ky.L. 


2. Ramsey v. Rushville, ete., Grav- 
el Road Co., 81 Ind. 394; Baltimore, 
etc., Turnpike Road v. State, 18 : 
884, 71 Md. 573; Baltimore, etc., Turn- 
pike Road vy. Crowther, 1 A. 279, 63 
Md. 558. 


3. Ky.—Georgetown & Dry Ridge 
eeeoeee Road Co. v. Cannon, 7 Ky. 
Bios 


Md.—Baltimore, ete., Turnpike Co. 
v. Hebb, 40 A. 879, 88 Md. 132; Bal- 
timore, ete., Turnpike Road vy. Parks, 
22 A).399, 74 Md. 282.. > 


N.Y.—Eggleston v. Columbia Turn- 
pike Road, 18 Hun 146 [rev on other 
grounds, 82 N.Y: 2781; Cox v. West- 
chester Turnpike Road, 33 Barb. 414. 


Pa.—Stewart v. Chester, & Darby 
Telford Road Co., 8 Pa.Super. 86. 


Tenn.—Lebanon, ete., Turnpike Co. 
v. Hearn, 10 S.W. 510, 87 Tenn. 291. 


[a] Ilustration.—On the question 
whether a turnpike company was 
negligent in failing to hang a light 
on the tollgate to protect travelers 
from coming in contact with an un- 
protected pole, evidence that the 
same gatekeeper and the same com- 
pany had previously hung a light 
on the old gate is admissible. Stew- 
art v. Chester & Darby Telford Road 
Co., 3 Pa.Super. 86. 


4. Cox v. Westchester Turnpike 
Read, 33) arb.) GN Ys))) 414. 


5. Georgetown & Dry Ridge Turn- 
pike Road Co. v. Cannon, 7 Ky.L. 379; 
Eggleston v. Columbia Turnpike 
Road, 18 Hun 146 [rev on other 
grounds 82 N.Y. 278]. 


[a] TIllustrations.—(1) In an ac- 
tion against a turnpike company for 
injuries by reason of a defect in the 
pike, evidence of other accidents at 
the same place was competent to 
show the dangerous character of the 
place and that the attention of de- 
fendant’s officers was called to the 
fact. Georgetown & Dry Ridge Turn- 
pike Road Co. v. Cannon, 7 Ky.L. 379. 
(2) In a case where plaintiff's horse 
became frightened at a pile of stones 
allowed to remain beside the road, 
evidence that other gentle horses had 
been frightened at the pile was held 
to be admissible to prove its unusual 
appearance. Eggleston v. Columbia 
Turnpike Road, 18 Hun 146 [rev on 
other grounds 82 N.Y. 278]. 


6. Baltimore, ete., Turnpike Co. v. 
Hebb, 40 A. 879, 88 Md. 182. 


7, Lebanon, ete., Turnpike Co. v. 
Hearn, 10 S.W. 510, 87 Tenn. 291. 


8. Baltimore, etc., Turnpike Road 
y. Parks, 22 A. 399, 74 Md. 282. 


9. Pomeroy v. Fifth Massachusetts 
Turnpike Corp., 10 Pick. (Mass.) 35; 
Columbia & Big Bigby Turnpike Co. 
v. English, 202 S.W. 925, 139 Tenn 
634; Hydes Ferry Turnpike Co. v, 
Yates, 67 S.W. 69, 108 Tenn. 428. 
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the road,*? 


+13 
gence; 


[a] Evidence sufficient.—(1) In 
suit against a turnpike company for 
injury to a traveler, evidence held to 
sustain a finding of negligence in fail- 
ing to fence one side of an approach 
to a bridge, and that this proximate- 
ly caused the injury. Columbia & 
Big Bigby Turnpike Co. v. English, 
202 S.W. 925, 139 Tenn. 634. (2) 
Plaintiff was injured by the falling 
of a tollgate pole while she was driv- 
ing through the gate. The pole was 
set in a fork, and was raised by 
means of a weight with a hole in it, 
which was slipped over the end of a 
pole back of the fork. As plaintiff 
approached the gate, the tollgate 
keeper let the pole up by means of 
a rope; and as she was driving 
through the gate the weight slipped 
over the nails which fastened it on 
the pole, letting the pole fall. After 
the accident it appeared that the nails 
which held the weight on had been 
pressed back, and the evidence tend- 
ed to show that the tollgate keeper 
and officers of the company did not 
inspect the weight at any time after 
it was put on; that some time previ- 
ous to the accident the weight had 
been removed by some one, and in 
replacing it the same old spikes were 
used. It was held that the evidence 
was sufficient to sustain a verdiet for 
plaintiff. Hydes Ferry Turnpike Co. 
v. Yates, 67 S.W. 69, 108 Tenn. 428. 


[b] Evidence insufficient.—In an 
action for damages resulting from the 
collapse of a bridge, testimony of 
plaintiff that he did not inform the 
toll gatherer that his load exceeded 
the authorized, weight, and that he 
frequently drove excessive loads over 
the bridge without informing the toll 
gatherer, not being inquired of as to 
the weight, is insufficient to establish 
a consent to his passing over the 
bridge. Pomeroy v. Fifth Massachu- 
setts Turnpike Corp., 10 Pick. (Mass.) 
35. 

10. Ashby v. Elsberry, ete., Grav- 
el Road Co., 73 S.W. 229, 99 Mo.App. 
178; Trout v. Waynesburg, etec., Turn- 
pike Co., 64 A. 900, 216 Pa. 119; Hydes 
Ferry Turnpike Co. v. Yates, 67 S.W. 
69, 108 Tenn. 428. 


[a] Evidence held sufficient.—Evi- 
dence showing that the road upon 
which plaintiff was driving was nar- 
row, and consisted of an embankment 
unguarded on either side except by 
wires strung on posts, and that plain- 
tiff was injured by her horse taking 
fright and overturning her wagon at 
the side of the road, sufficiently tends 
to show that the proximate cause of 
the injury was the narrow and defec- 
tively guarded condition of the road. 
Ashby v. Elsberry & N. H. Gravel 
Road Co., 73 S.W. 229, 99 Mo.App. 178. 


11. Generally see Negligence §§ 
850-946; Torts §§ 72-79; Trial 64 
Cv. 13 

12. Conn.—Weeks v. Connecticut, 
ete., Turnpike Co., 20 Conn. 134. 


Ky.—Lebanon, ete., Turnpike Road 
Co. v. Purdy, 37 S.W. 588, 18 Ky.L. 


“as W 
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road had been out of repair for several days.§ 


Weight and sufficiency. The evidence must sup- 
port the material allegations of the pleading® and 
must show, in order to authorize a recovery, that 
the condition of the road was the proximate cause 
of the injuries received.1° 


[§ 85] e. Trial.14 
on such points, it is for the jury to pass upon de- 
fendant’s negligence and the unsafe condition of 
ell as plaintiff’s contributory negli- 
and the question of proximate cause.1# 


Where there is any evidence 


612. 


Md.—Baltimore, etc., Turnpike 
Road vy. State, 18 A. 884, 71 Md. 573. 


Mich.—Carver  v. Detroit, etc., 
iene Co., 25 N.W. 183, 69 Mich. 


Mo.—Mabrey v. Cape Girardeau, 
ete., Gravel Road Co., 69 S.W. 394, 92 
Mo.App. 596. 


Pa.—Born v. Allegheny, ete., Plank 


Road Co., 101 Pa. 384; Stewart v. 
Spee etce., Road Co., 3 Pa.Super. 
[a] Evidence held sufficient to 


raise jury question.—(1) In an ac- 
tion against a turnpike company for 
injuries sustained by a heavy woman 
being thrown from the rear seat of a 
small automobile when the machine 
struck a hole in the defendant’s road, 
the case held, under the evidence, for 
the jury. Volk v. Springhouse & Hill- 
town Turnpike Road Co., 66’ Pa.Super. 
493. (2) Whether a turnpike com- 
pany was negligent because of failure 
to hang a light upon a toll gate at 
night, to protect travelers from com- 
ing in contact with the end of an un- 
protected pole, was for the jury. 
Stewart v. Chester & Darby Telford 
Road-Co., 3 Pa.Super:.:86:;. (3) The 
question as to whether defendant’s 
road was in a reasonably safe condi- 
tion for travel should have been sub- 
mitted to the jury. Wray v. Stanford 
& H. Turnpike Co., 11 Ky.L. 54. 


[b] Evidence held insufficient for 
jury.—In an action against a turn- 
pike company for injuries alleged to 
have been caused by the frightening 
of plaintiff's horse by lumber, piled 
near the road by defendant, plaintiff 
testified that the lumber was piled 
in an irregular and improper manner, 
but defendant’s testimony, which was 
uncontradicted, showed that it had 
piled the lumber in a proper way, and 
there was no evidence that the sub- 
sequent change in the piling was done 
with the knowledge or consent of the 
defendant. -It was held that the tes- 
timony was not sufficient to take the 
case to the jury on the question of 
defendant’s negligence. Lanahan v. 
Philadelphia & W. C. Turnpike-Road 


Co., 4 Pa.Super. 382, 40 Wkly.N.C. 
300. 

13. Weeks v. Connecticut, ete, 
Turnpike Co., 20 Conn. 134; Balti- 


more, ete., Turnpike Road v. State, 
18 A. 884, 71 Md. 573; Carver v. De- 


troit, etc., Plank-Road Co., 25 N.W. 
1838, 69 Mich. 616; Bullock v. Chester 
& Darby Telford’ Road -Co,-118) A. 


379, 270 Pa. 295. 


14 Stout v. Valle Crucis S. & EB. P. 
Turnpike Co., 69 S.E. 508, 153 N.C 
513, 31 L.R.A.N.S. 804. 


[a] Thus whether defendant turn- 
pike company’s failure to have guard 
rails on a causeway was the proxi- 
mate cause of intestate’s horse going 
over the side, was held, under the 
evidence, for the jury. Stout v. Val- 
le Crucis, S. & E. P. Turnpike Co., 69 
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These matters should be submitted to the jury by 
the court with instructions which correctly define the 
respective duties of plaintiff and defendant,+® and 
which are complete?® and not misleading,** and are 
in conformity with the evidence.+® 


View by jury, under the rule elsewhere stated,'® 
rests within the discretion of the court.?° 


Verdicts in these cases are construed according 
to the rules applicable in civil actions generally.?* 


[§ 86] F. Penalties?? for Violation of Regula- 
tions—1l. Demanding and Collecting Excessive Tolls. 
Statutes providing for the forfeiture of a specified 
sum by a toll gatherer?* who demands and receives 
more toll than he is authorized to collect are gener- 
ally aimed at excessive, rather than wholly unau- 
thorized, tolls, and hence do not ordinarily cover 
cases where the person from whom toll is collect- 
ed is wholly exempt or the toll is wholly unauthor- 
ized,?* although there is some authority to the con- 


ean 508, 153 N.C. 513, 31 L.R.A.N.S. 
04, \ 


15. Bank Lick Turnpike Co. v. 
Broadus, 58 S.W. 778, 22 Ky.L. 827; 
Valley Turnpike & Gravel-Road Co. 
v. Lyons, 58 S.W. 502, 22 Ky.L. 646; 
Henderson, ete., Gravel-Road Co. v. 
Cosby, 44 S.W. 639, 103 Ky. 182, 19 
Ky.L. 1851; Southworth v. Stamping 
Ground Turnpike Co., 16 S.W. 139, 
91 Ky. 485, 13 Ky.L. 41; Baltimore, 
etc., Turnpike Road v. State, 18 A. 
884, 71 Md. 578; Baltimore, ete., Turn- 
pike Co. v. Bateman, 13 A. 54, 68 Md. 
889, 6 Am.S.R. 449; Shadock v. Alpine 


Plank Road Co. 44 N.W. 158, 79 
Mich. 7. 
[a] Criminal liability immaterial. 


—-It is proper to refuse to charge the 
jury that plaintiff cannot recover un- 
less the defect was such that a crim- 
inal indictment would lie against the 
company therefor. Baltimore, etce., 
Turnpike Co. v. Bateman, 13 A. 54, 
68 Md..389, 6 Am.S.R. 449. 


16. Brown v. Cape Girardeau 
Macadamized, etc., Co., 1 S.W. 129, 89 
Mo. 152. 


[a] Application of rule.—An _ in- 
struction which predicates plaintiff's 
right to recover on the single fact 
that the roadway was not properly 
constructed, without requiring the 
jury to go further, and find the addi- 
tional fact that the injury complained 
of was occasioned by such improper 
construction, is erroneous. Brown v. 
Cape Girardeau Macadamized, etce., 
Co., 1 S.W. 129, 89 Mo. 152. 


17. Baltimore, etc., Turnpike Co. 
v. Cassell, 7 A. 805, 66 Md. 419, 59 
Am.R. 175. 


18. Henderson, etc., Gravel-Road 
Co. v. Cosby, 44 S.W. 639, 103 Ky. 182, 
19, Ky.L. 1851; Baltimore & FE. TT. 
Turnpike Co. v. Hebb, 40 A. 879, 88 
Md. 132. 


[a] Instruction held proper under 
evidence.—Where, in an action for 
damages caused by a defective turn- 
pike, there was evidence that railings 
near a gully were necessary for the 
protection of travelers, it was proper 
that the jury should be informed 
whether there had ever been railings 
at that place. Baltimore & An 


Turnpike Co. v. Hebb, 40 A. 879, 88 
Md. 132. 
[b] Requested instructions incon. 


sistent with evidence.—Where de- 
fendant denied that its road was un- 
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trary.?5 


rights.?® 
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Furthermore, these statutes do not cover 
cases where the toll gatherer acts wholly within his 
To render the toll gatherer liable, it is 
necessary that there shall have been a demand as 


well as a receipt of excessive toll,?7 and that the 


safe, and all its proof on the ques- 
tion of condition tended to show that 
it was safe, it is not entitled to an 
instruction as to notice of unsafe con- 
dition necessary to make it liable. 
Henderson, ete., Gravel-Road Co. v. 
Cosby, 44 S.W. 639, 108 Ky. 182, 19 
Ky.L. 1851. 


19. See Trial § 90. 


20. Henderson vy. Gravel Road Co., 
(Ky.) 44 S.W. 639. 


21. People vy. Plymouth Plank 
Road Co., 32 Mich. 248. 


[a] Verdict construed.—An objec- 
tion to a verdict finding that a road 
of a plank road company had been for 
more than six years in a broken and 
worn out condition for its entire 
length, and had been for that time 
and continues to be unsafe for travel, 
was not open to the objection that it 
failed to find that the road was in 
such unsafe condition through the 
neglect of the company, for, in view 
of the time covered, negligence was 
a@ legal conclusion. People Vv. 
Prono Plank Road Co., 32 Mich. 


22. Penalties generally see Fines, 
Forfeitures, and Penalties §§ 72-161. 


23. See statutory provisions. 


[a] In New York the statute 
which imposed a forfeiture on toll- 
gatherers on turnpikes who exact 
more than the legal rate of toll ap- 
plied also to the gatherers of toll on 
plank roads. MarSelis vy. Seamen, 21 
Barb. 319. 


24. Cal.—Culbertson vy. Kinevan, 14 
P. 364, 73 Cal. 68; Brown v. Rice, 51 
Cal. 489. 


Mich.—Van Buren v. Wylie, 23 N. 
W. 195, 56 Mich. 501. 


fl N.J.—Evans v. Newkirk, 3 N.J.Law 
33. 


N.Y.—Norval v. Cornell, 16 Johns. 
73; Conklin v. Elting, 2 Johns. 410; 
Jones v. Hstis, 2 Johns. 379. 


gee sae v. Campion, 28 U.C.Q.B. 
9. 


25. Skinner v. Anderson, 12 Barb. 
(N.Y.) 648; Williams vy. Smith, 6 
Cow. (N.Y.) 166. 


[a] Toll from exempt persou.—In 
New York, construing 1 Rev, L. 587 
§ 50, it was held that the penalty may 
be collected for exacting toll from 
persons exempt from payment. Skin- 


proceedings in the civil or criminal action brought 
to recover the penalty be according to law.?8 
jurisdiction of the court trying such an action is de- 
termined, as in the case of other money demands, by 
the amount claimed.?® 
defendant is not the toll gatherer for the company is 
upon defendant after it is shown that he shut the 
gate and demanded toll of plaintiff.3° 


[$ 87] 2. Nonpayment or Evasion of Tolls. Stat- 
utes providing for the imposition of a penalty on 
persons who fail or refuse to pay authorized tolls? 
are intended to punish the wrong-doer, rather than 
to compensate the toll road. company,®? and, being 
penal in nature, are not to be extended by construc- 
tion beyond their clear import.** 


The 


The burden of proving that 


To subject a per- 


ner v. Anderson, 12 Barb. (N.Y.) 648. 


[b] Taking unauthorized toll._—In 
New York, construing 1 Rey. L. 236 § 
9, it was held that the penalty could 
be recovered for shutting a gate and 
taking or demanding toll after the 
commissioners of inspection have or- 
dered it to be opened. Williams v. 
Smith, 6 Cow. (N.Y.) 166. 


26. Fox v. Francher, 33 N.W. 416, 
66 Mich. 536; Kenyon v. Seeley, 14 
Barb. (N.Y.) 631; Res. v. Browns 


4 U.C.Q.B. (Ont.) 147. 


[a] Payment without objection.— 
Where plaintiff has paid without ob- 
jection the sum demanded, and with- 
out informing defendant of the dis- 
tance he has traveled, there can be 
no recovery. Fox v. Francher, 33 N. 
W. 416, 66 Mich. 536. 


27. Culbertson vy. Kinevan, 14 P. 
364, 73 Cal. 88. 


28. Brown v. Rice, 52 Cal. 489; 
Trowbridge v. Baker, 1 Cow. (N.Y.) 
2513 Reg. .vw.nCampion, 28. UiC.@sr: 
(Ont.) 259; Reg. v. Brown, 4 U.C.Q.B. 
(Ont.) 147. 


29. Brown v. Rice, 52 Cal. 489. 


30. Trowbridge vy. Baker, 1 Cow. 
CNEYo esol 


31. See statutory provisions. 


[a] In Virginia Code (1919) § 
2743, as amended by Acts (1924) e 
193, empowered supervisors to penal- 
ize those who failed or refused to pay 
tolls authorized by a special act. 
Hamilton v. Commonwealth, 130 S.B. 
383, 143 Va. 572. 


32. Monterey, etc., Plank Road Co. 
v. Chamberlain, 32 N.Y. 659. 


33. Wayne Pike Co. v. Bosworth, 
91 Ind. 210; Morton Gravel Road Co. 
v. Wysong, 51 Ind. 4; Bridgewater, 
ete., Plank Road Co. v. Robbins, 22 
Barb. (N.Y.) 662; Watervliet Turn- 
pike Co. v. McKean, 6 Hill (N.Y.) 
616; Centre Turnpike Co. v. Van- 
dusen, 10 Vt. 197. See also Statutes 
§§ 658-661. 


[a] Applications of rnle.—(1) No 
greater penalty than that named in 
the statute may be sued for and col- 
lected. Wayne Pike Co. v. Bosworth, 
91 Ind. 210; Morton Gravel Road Co. 
v. Wysong, 51 Ind. 4. (2) Where a 
person traveled on a turnpike road, 
but before he came to the gate turned 
off on a public highway, and did not 
enter the turnpike again but came in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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son to such a penalty, it must be shown that plain- 
tiff company has a legal right to exact toll,*4 al- 
though plaintiffs title, under which the right to ex- 
act tolls is based, cannot be attacked on the ground 
that it was acquired by foreclosure of an invalid 
It must also be shown that defendant 
is a person subject to the payment of toll and is 
not within one of the exempted classes;?* and that 
his acts are within the terms of the statute.?7 
a traveler acts entirely within his rights, his intent 
to evade payment of toll is immaterial,?® as is also 
his good faith, when his acts are within the prohibi- 
tion of the statute,®® although the question whether 
a traveler turned off a turnpike bona fide or with a 
view to avoid paying toll has been held controlling 
under a statute imposing a fine for turning off a 
turnpike with intent to defraud the company.*® The 
proper party to sue for the penalty is the toll road 
company,*+ and it is of course necessary that the 


mortgage.*5 


to the public highway, leading from 
the termination of the turnpike, al- 
though he thus turned off with intent 
to evade the toll at the gate, he was 
held not liable to penalty under stat- 


ute. Centre Turnpike Co. v. Van- 
dusen, 10 Vt. 197. 
34. Hunter v. Burnsville Turnpike 


Co., 56 Ind. 213; Pontiac, etce., Plank- 
Road Co. v. Hilton, 36 N.W. 739, 69 
Mich. 115; Fredonia, etc., Plank Road 
Co. v.. Wait,a 27 Barb: (N.Y.) 214; 
Gourley v. Nashville, etc., Turnpike 
Co., 56 S.W. 855, 104 Tenn. 305. 


[a] Proof of authority.—(1) The 
report of a duly appointed inspector 
that the road has been constructed ac- 
cording to law is conclusive evidence 
of such fact. Hunter v. Burnsville, 
Turnpike Co., 56 Ind. 213. (2) And 
it has been held sufficient to entitle 
the corporation to recover, to prove it- 
self a corporation in possession of 
the road, and that defendant had in- 
curred the penalty, without showing 
its right to construct the road and es- 
tablish its gates. Fredonia, etc., 
Plank Road Co. v. Wait, 27 Barb. (N. 
VWAN2L4S 


[b] Nonperformance of conditions 
precedent which merely present 
grounds of forfeiture of the com- 
pany’s franchises constitute no de- 
fense. Canal St. Gravel-Road Co. v. 
Paas, 54 N.W. 907, 95 Mich. 372. 


35. Hunter v. Burnsville Turnpike 
Co. b6 inde 213) 


[a] For reason that the judgment 
and sale in the foreclosure proceed- 
ings are conclusive. Hunter vy. 
Burnsville Turnpike Co., 56 Ind. 213. 


36. Lancaster Turnpike Co. v. 
Gartland, 6 Phila. (Pa.) 70; Green 
Mountain Turnpike Co. v. Hemming- 
way, 2 Vt. 512; Pingry v. Washburn, 
1 Aik. (Vt.) 264, 15 Am.D. 676; Reg. 
Vv. ‘Caister, 930) U.C.@:B...(Ont)) ..247; 
Reg. v. Dawes, 22 U.C.Q.B. (Ont.) 333. 


[a] Duty to make known exemp- 
tion.— The penalty is not incurred by 
one exempted from toll by his busi- 
ness at the time of passing, although 
he passed forcibly and without mak- 
ing known his exemption. Green 
Mountain Turnpike Co. v. Hemming- 
way, 2 Vt. 512. 


387. Ky.—Rives v. Wood, 15 S.W. 
131, 12 Ky.L. 691. 

Mass.—WNichols v. Bertram, 3 Pick. 
342. 

Mich.—Detroit, etc., Plank Road Co. 
v. Fisher, 4 Mich. 37. 

N.J.—Camden, etc., Turnpike Co. 
v. Fowler, 24 N.J.Law 205. 
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the pleadings, ** 


When 


nal offense.®° 


N.Y.—Canastota, etce., Plank Road 
Co. v. Parkill, 50 Barb. 601; Dans- 
ville, etc., Plank Road Co. v. Hull, 27 
Barb. 509; Carrier v. Schoharie Turn- 
pike Road, 18 Johns. 56. 
aia at v. Haystead, 7 U.C.Q. 


[a] Intention not to pay.—An in- 
tention not to pay is sufficiently mani- 
fested where one insists on passing a 
gate without paying after notice had 
been given to him that the credit 
theretofore given him was discon- 
tinued and that he must pay toll 
whenever he_ passed. Rome, etc., 
ane Co. “‘v. Stone, 62° Barb: (N-Y.) 
601. 


{b] Manner of payment.—One who 
offers a bank-bill to the toll gatherer 
in payment of toll, and refuses to pay 
in any other manner, does not incur 
the statutory penalty. Monterey, etc., 
Plank. Road Co. v. Faulkner, 21 Barb. 
(N-Y.) 212: 


[c] What constitutes forcible 
passing.—(1) Although statutes pro- 
hibiting the forcible passing through 
a gate without payment of toll are 
held, in one jurisdiction, to contem- 
plate only violent passage (Bridge- 
water, etc., Plank Road Co. v. Rob- 
bins, 22 Barb. (N.Y.) 662; Columbia 
Turnpike v. Woodworth, 2 Cai. (N.Y.) 
o%” Col &C: Cas, 368), (). ite is “gen- 
erally held that actual violence is not 
necessary to a violation and that it is 
sufficient if the traveler passes swift- 
ly through the gate against the will 
and consent of the’ gatekeeper 
(Nichols v. Bertram, 3 Pick. (Mass.) 
842; Detroit, etc., Plank Road Co. v. 
Fisher, 4 Mich. 37; Camden, etc., 
Turnpike Co. v. Fowler, 24 N.J.Law 
205). 


3s. Centre Turnpike Co. v. Van- 
dusen, 10 Vt. 197. 


39. Detroit, etc., Plank-Road Co. 
v. Mahoney, 36 N.W. 69, 68 Mich. 265. 


40. Carrier v. Schoharie Turnpike 
Road, 18 Johns. (N.Y.) 56. 


41. Gilmore v. Skiff, 4 Cush. 
(Mass.) 508; Canal St. Gravel-Road 
Co. v. Paas, 54 N.W. 907, 95 Mich. 
372; Monterey, etc., Plank Road Co. 
v. Chamberlain, 32 N.Y. 659, 33 N.Y. 
46; Commonwealth v. Metzger, 6 
Kulp (Pa.) 408. 


[a] Officer of company.—The right 
of the treasurer of a turnpike corpo- 
ration to maintain such an action, 
which once existed under the Massa- 
chusetts statutes, has been taken 
away by subsequent legislation. Gil- 
more v. Skiff, 4 Cush. (Mass.) 503. 


complaint state a cause of action.*? 
introduced must be relevant to the issues raised by 
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The evidence 


except where this rule has been 


changed by statute.4# Asin other actions, questions 
of fact are for the jury to determine.*® 


[§ 88] G. Offenses Incident to Use for Travel.*® 
Provision has been made in some turnpike statutes 
for the punishment as criminal offenses of certain 
acts ineident to the use of the roads for travel.** 
Where the statute provides that when the perform- 
ance of any act is prohibited by a statute and no pen- 
alty for the violation of the statute is imposed, the 
doing of ‘the prohibited act is a misdemeanor,** a 
turnpike company, although operating under a special 
charter, may be indicted for collecting tolls contrary 
to the provisions of its charter.*® 
payment of a legitimate toll may constitute a crimi- 
It has been held that one who uses a 


The evasion of the 


[b] Possession by lessee. — The 
rule of the text is true, even though 
the road is in the possession of a les- 
see. Monterey, etc., Plank Road Co. 
te Chamberlain, 32 N.Y. 659, 33 N.Y. 


42. Hunter v. Burnsville Turnpike 
Co., 56 Ind. 218; In re McDonough, 
30 U.C.Q.B. (Ont.) 288. 


[a] Necessary allegations. 
Where plaintiff had a right to exact 
toll of travelers who did not pass a 
gate, the complaint need not allege 
that defendant passed a gate. Hun- 
ter v. Burnsville Turnpike Co., 56 
indeZlss 


43. Hunter v. Burnsville Turnpike 
Co., supra; Stipp v. Spring Mill, etc., 
Gravel Road Co., 54 Ind. 16; Gourley 
v. Nashville, ete., Turnpike Co., 56 
S.W. 855, 104 Tenn. 305. 


[a] Dlustration.—Evidence of the 
illegal location of a gate should not 
be excluded, as it bears on the right 
of plaintiff to exaet toll of defendant. 
Gourley v. Nashville, ete., Turnpike 
Co., 56 S.W. 855, 104 Tenn. 305. 


44. See statutory provisions. 


[a] Thus in Indiana under a stat- 
ute permitting all matters of defense, 
except those stated, to be given in 
evidence without plea, defendant, in a 
turnpike company action for the pen- 
alty for failure to pay a toll, may 
show that the toll road was out of re- 
pair without pleading such facts, not- 
withstanding another statutory provi- 
sion making it lawful in a penalty ac- 
tion to plead want of repair in bar. 
Mt. Carmel & Johnson Turnpike Co. 
v. Loos, 101 N.E. 116, 53 Ind.App. 6. - 


45. Dexter, etc., Plank Road Co. v. 
Allen, 16 Barb. (N.Y.) 15; Gourley v. 
Nashville, etec., Turnpike Co., 56 S.W. 
855, 104 Tenn. 305. 


46. Criminal responsibility for im- 
proper construction and maintenance 
see supra §§ 57-61. 


47. See statutory provisions. 


48. See Milliken & V. Code (Tenn.) 
§ 5347. 


49. Nashville, etc., Turnpike Co. v. 
State, 34 S.W. 4, 96 Tenn. 249. : 


“Clearly and concededly, if this 
were a public statute, the indictment 
would lie, and we can see no tenable 
ground why it would not lie against 
this company under its charter.’ 
Nashville & D. R. R. Turnpike Co. v. 
State, supra. 


50. See infra this note. 
[a] As in Maryland, 


(1) under 


ETS? : Ti6oeCada 


turnpike road without paying the authorized toll 
may be guilty of a eriminal trespass.°? 


*TURNTABLE.* 


vice for turning locomotives.’ 


TURNVEREIN.® 


clation.* 


TURPE EST VIRO ID IN QUO QUOTIDIE 


VERSATUR IGNORARE.® 
TURPE IMPOSSIBILE.® 
TURPENTINE.’ 


moral consideration ; 


Code Pub. Civ. L. art 27 § 209 which 
provides that “if any person or per- 
sons shall, with intent to defraud any 
turnpike or other company authorized 
by law to receive tolls for use of its 
roads, pass through any private gate 
or bars, or along any grounds near 
said road, to avoid any tollgate and 
escape payment of tolls, or shall prac- 
tice any fraudulent means to lessen 
and avoid the payment of any just 
tolls, or shall refuse to pay tolls he 
is bound by law to pay, each and 
every such person shall be guilty of a 
misdemeanor,” ete. The court said: 
“that is a prohibition against travel- 
ers using a turnpike until they ap- 
proach a tollgate and then going 
around the gate, or avoid it, fn order 
to evade payment of toll. That is of 
course a fraud and should be pun- 
ished.” Hagerstown & Crossroads 
Turnpike Co. v. Evers, 99 A. 980, 984, 
130 Md. 8, L.R.A.1917D 333. (2) How- 
ever, it was said that this statute 
would not be violated by persons who 
used their own private road for the 
purpose of avoiding the use of any 
part of the turnpike road, especially 
where the private road could be 
reached from a public highway with- 
out using the turnpike and with no 
intention to defraud the turnpike 
company. Hagerstown & Crossroads 
Turnpike Co. v. Evers, 99 A. 980, 130 
Md. 8, L.R.A.1917D 333. 


51. State v. Olasov, 130 S.E. 514, 
HSE. C. 030, 


[a] Rule applied to a _ grantee, 
holding under contract reserving 
right to dedicate road upon which his 
property fronts, who used the road 
without payment of toll after convey- 
ance to turnpike company. State v. 
Olasov, 130 S.E. 514, 133 S.C. 139. 


52. State v. Brumfiel, 83 Ind. 136. 
See Commonwealth v. Rider, 29 Pa. 
Super. 621 (where the indictment was 
for assault and battery on the toll 
keeper, by rushing his automobile 
against and through the tollgate when 
toll was demanded of him). 


[a] Thus a prosecution was justi- 
fied and a conviction sustained for 
tearing down a second tollgate in or- 
der to pass it without paying the toll 
there demanded, where it appeared 
~that there was a known custom of the 
company, where one paid toll for a 
distance beyond another ‘gate, to give 
checks to show at the second gate 
that such toll had been paid, and that 
the traveler, having paid at the first 
gate, did without excuse and without 


A well-known machine or de- 


In German, an athletic asso- 


A vegetable oil.8 


TURPIS CAUSA. A base cause; a vile or im- 
a consideration which, 
account of its immorality, is not allowed by law to 


TURNPIKES AND TOLL ROADS—TURPITUDE 


Tearing 


an action.® 


down a gate in order to pass without paying toll has 
been considered an indictable offense.°? 


be, sufficient either to support a contract or found- 


TURPIS EST PARS QUA NON CONVENIT 


CUM SUO TOTO.'° 


TURPITUDE."? 


principle or acting ;+? 


Inherent vileness or baseness of 
shameful wickedness.12 In 


its ordinary sense, “turpitude” involves the idea of 


depravity.# 


on 


taking the check, tear down the sec- 
ond gate in order to pass it without 
paying the toll demanded. Siate v. 
Brumfiel, 83 Ind. 156 (construing Rév. 
St. [1881] § 1964). 


1. See also Turn ante. 
Turntable: 


Injury by see Negligence § 177; Rail- 
roads § 1227. 


Land for: 


Condemnation of see Eminent Do- 
main § 47. 


Use of see Railroads § 233. 


Turntable doctrine or doctrine of 
eee cases see Negligence §§ 
5-189. 


2. Edgington v. Burlington, ete., 
R. Co., 90 N.W. 95, 116 Iowa 410, 411, 
57. ERA.) 561. 


[kh] Mode of operation. — “This 
table turns about a central point or 
axis, and when unfastened, is easily 
revolved by hand power applied to 
bars or levers.’’ Edgington vy. Bur- 
lington, etc., R. Co., 90 N.W. 95, 116 
Iowa 410, 411, 57 L.R.A. 561. ‘ 


3. See Turner ante. 


4 German Pioneer Verein v. Mey- 
er, 68 A.-835, 70 N.J.Hq. 192, 194 [aft 
67 A. 23, 72 N.J.Eq. 954]. 


[a] Benevolent society distin- 
guished.—‘I don’t thing there is a 
turnverein in the world that has a 
tendency to support poor people. 
Every turnverein that ever I heard 
of has a tendency of socialistic or 
anarchistic propensities, and learn 
young men how to drink beer and 
liquor of large quantities; that is 
about the tendency.” German Pioneer 
Verein v. Meyer, 63 A. 885, 70 N.J.Eq. 
192, 194 [aff 67 A. 23, 72 N.J.Eq. 954] 
(quoting testimony). 


5.0 A maxim meaning “tt ie “a 
shameful thing for a man to be igno- 
rant of the concerns in which he is 
daily engaged.” Morgan Leg. Max. 
[cit Halkerstone Leg. Max.]. 


6 A maxim meaning ‘An impos- 
sibility is shameful.” Morgan Leg. 
Max. [cit Halkerstone Leg. Max.]. 


7. Turpentine: 


Crude see Crops § 4 note 18 [b] (6); 
Crude 17 C.J. p 388 text and notes 
91, 92; Property § 36 text and note 
7; Scrape 56 C.J. p. 8865. 


: inherent baseness or vileness; shameful wickedness; 
In its legal sense, “turpitude” includés 
everything done contrary to justice, honesty, mod- 
esty, or good morals.!® 
the Roman’s conception of crimen falsi involve “tur- 


All erimes embraced within 


Inspection § 4 text and note 46. 


Judicial notice of as inflammable see 
Evidence § 1966 note 39 [d]. 


Larceny § 24 note 91 [al]. 


Turpentine industry see Cultivatio 
17 C.J. p 399 note 30 [d]. : 


Turpentine trees, lease of see Land- 
lord and Tenant § 9 note 43 [b]. 


8. Harvey v. Cox, 9 Newfoundl. 
362, 370 (holding turpentine not with- 
in the prohibition of a statute rela- 
tive to mineral oils, such as kerosene, 
paraffin, and naphtha). 


9; Black £: DF 
Illegality see Contracts §§ 339-480. 


10. A maxim meaning ‘That part 
is bad which does not agree with the 
whole.” Peloubet Leg. Max. [cit 
Throckmorton v. Tracy Plowd. 145, 
161, 75 Reprint 222]. 


11. Moral turpitude see Moral 41 
C.J. p 212 text and notes 56-70. 


12. Webster D. [quot Ex parte 
Tsunetaro Machida, 277 F. 239, 241; 


Pullman Palace-Car Co. v. Central 
Transpo. 6 5ebe 158.016 tale 
13. Webster D. [quot Pullman 


Palace-Car Co. v. Central Transp. Co., 
65 F. 158, 161]. 


14. Holloway v. Holloway, 55 S.E. 


191, 126 Ga. 459, 460, 115 Am.S.R. 102, : 


7 L.R.A.N.S. 272, 7 Ann.Cas. 1164 [quot 
Hughes y. State Board of Medical Ex- 
aminers, 134 S.E. 42, 46, 162 Ga. 246; 
State v. Anderson, 230 P. 315, 317, 117 
Kan. 117 (quot Hughey y. Bradrick, 
177 N.E. 911, 912, 39 Ohio St. 486)] 
(citing Webster Int. D.). 


“Depravity” 18 C.J. p 784. 


15. Bouvier L. D. [quot Ex parte 
Tsunetaro Machida, 277 F. 239, 241; 
In re Disbarment of Coffey, 56 P. 448, 
123 Cal. 522, 524]; Holloway v. Hollo- 
way, 55 S.W. 191, 126 Ga. 459, 460, 115 
Am.S.R., 102, 7 L.R.AUN.S.9272). 7 Ann: 
Cas. 1164 [quot Hughes v. State 
Board of Medical Examiners, 134 S.E. 
42, 46, 162 Ga. 246; State v. Anderson, 
230 BP. 315, 317, 117 Kan. 117 (quot 
Hughey v. Bradrick, 177 N.E. 911, 
912, 89 Ohio St. 486) ]. 


[a] Includes (1) extortion. In re 
Disbarment of Coffey, 56 P. 448, 123 
Cal. 522, 524. (2) Voluntary man- 
slaughter. Holloway v. Holloway, 
55 S.E. 191, 126 Ga. 459, 115 Am.S.R. 
102, 7 LERGARNIS. 2:72. 


*By CHARLES REZNIKOFF (Turntable—Unconscious inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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TURPITUDE—TWELVEMONTH 


pitude”;® but it is not safe to declare that such 
crimes only involve “turpitude.’”’!7 No unintentional 
wrong, or improper act innocent in purpose, involves 
“turpitude.”’}8 


TURTLE.?® 


TUTA EST CUSTODIA QU SIBIMET CRED- 
ITUR.?° 


TUTELARES. Phrase: “Entrega de bienes y 
rendicién de cuentas tutelares” (delivery of prop- 
erty and rendition of accounts of a tutelar nature).?! 


TUTIUS ERRATUR EX PARTE MITIORI.?? 


TUTIUS SEMPER EST ERRARE IN ACQUIE- 
TANDO, QUAM IN PUNIENDO; EX PARTE MIS- 
ERICORDIZ, QUAM EX PARTE JUSTITIZA.?: 


TUTOR.?4 
TUTOR INCERTUS NON DARI POTEST.?5 


TUTOR IN REM SUAM ACTOR FIERI NON 
POTEST.?° 


TUTOR PRASUMITURINTUS HABERE ANTE 
REDDITAS RATIONES.?’ 


TUTOR REM PUPILLI EMERE NON POTEST.? 
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TUTORSHIP.?® 


TUTOR TUTELA EX PUPILLA LUCRUM FA- 
CERE NON DEBET.*° 


TUTRIX.** The use of “tutrix” to distinguish 
a female from a male tutor is conventional.*? 


TUYERES. In a Bessemer converter, the chan- 
nels communicating with the interior of the fur- 
nace, running through the walls from the wind-box 
(“wind-belt”) encircling the outer walls.?# 


TWEEZERS. A small pincerlike implement for 
grasping or extracting.** 


TWELVE.*® As an adjective, the word has been 
used in certain phrases which have been judicially 
construed.?® 


Twelve months.*? Phrases: “Every person who 
Ha served on any Jury . . . within-twelve 
months next preceding,’ “twelve hundred actual 
working days,’’®® “twelve months ecertain,”*® “12 
months next after the fire,”*+ “unless commenced 
within twelve months next after the fire,”*? and 
“within twelve calendar months.’’43 


“TWELVEMONTH. A period including all the 
year, according to the calendar.*# 


16. Holloway v. Holloway, supra. 


“Crimen falsi” see Criminal Law § 
12 


17. Holloway v. Holloway, 55 S.E. 
191, 126 Gan 459, 115, Am.S:.R.1 102, 7 
HA. IN. Se 2 Les 


18. Pullman Palace-Car Co. v. Cen- 
tral Transp. Co., 65 F. 158, 161 (“‘when 
individuals or corporations enter in- 
to contract in excess of authority or 
violate some rule of law unintention- 
ally, the act does not involve moral 
wrong, much less turpitude’’). 


19. See Animals § 1 text and note 
21, § 202 note 5 [d] (2). 


20. A maxim meaning “That 
guardianship is secure which is in- 
trusted to itself alone.” Black L. D. 


[a] Applied in: Sheffield v. Rat- 
cliffe, Hob. 334, 340, 80 Reprint 475. 


21. Goenaga v. Goenaga, 15 Porto 
Rico 532, 540 (“the word ‘tutelares’ 
in its grammatical position may refer 
to ‘cuentas’ alone or to ‘bienes’ and 
‘cuentas’ jointly’). 

22. A maxim meaning “It is safer 
to err on the side of mercy.” Bouvier 
L. D. [cit 3 Coke Inst. p 220]. 


23. A maxim meaning “It is al- 
ways safer to err in acquitting than 
punishing; on the side of mercy than 
on the side of justice.” Bouvier L. D. 
[eit Branch Prine; 2 Hale P. C. p 
290: Broom Leg. Max. 326]. 


[a] Applied in: Com. v. York, 9 
Metec. (Mass.) 938, 116, 43 Am.D. 373; 
Cluverius v. Com. 81 Va. 787, 874; 
Smith v. Com., 21 Gratt. (62 Va.) 809, 
821. ; 

[b] “he wise and humane maxim 
of the criminal law.’—Smith v. Com., 
21 Gratt. (62 Va.) 809, 821. 


24. See Tutrix post. 
Tutor: 

Adoption of Children § il. 

Civil law see Guardian and Ward § 
17. 

Undertutor see Guardian and Ward § 
18. 

“A doubt- 


25. A maxim meaning 


ful person should not be appointed 
a guardian.” Peloubet Leg. Max. [cit 
Trayner Leg. Max.]. 


26. A maxim meaning “A guardian 
cannot act in his own behalf in any 
matter where his interest conflicts 
with that of his ward.” Morgan Leg. 
Max. [cit Trayner Leg. Max. 588]. 


27. A maxim meaning “A guardian 
is presumed to have funds belonging 
to his trust, until he has rendered his 
accounts.” Peloubet Leg. Max. [cit 
Trayner Leg. Max. 588]. 


28. A maxim meaning “A guardian 
may not purchase the property of his 
ward.” Peloubet Leg. Max. [cit Tray- 
ner Leg. Max. 588]. 


29. See Guardian and Ward §§ 17, 
{3e Tutor antes Vrutrixs post note 
32 [a]. 


30. A maxim meaning “A guardian 
ought not to make money out of his 
trust or out of his ward.’ »:Morgan 
Leg. Max. [cit Broom Leg. Max. 137]. 


31. See also Tutor ante. 


G2. Boudreaux’s Succession, 7-So. 
453, 42 La.Ann. 296, 298. 


[a] Code terminology. “The 
terminology of the Code recognizes no 
such distinction of sex in tutorship. 
A tutor is a tutor, whether the per- 
son be man or woman. Although, in 
some articles, the Code refers to a 
female tutor as a ‘tutrix,” yet, in all 
the articles prescribing the nature, 
powers, and duties of tutorship, it 
uses simply the terms ‘tutor’ and 
‘tutorship’; and those provisions, of 
course, apply equally to female as to 
male tutors.’ Boudreaux’s Succes- 
sion, 7 So. 458, 454, 42 La.Ann. 296. 


33. Farrel v. United Verde Copper 
Gon, 21 Ths Soi esas Gin some-in- 
stances these tuyeres projected hori- 
zontally through the walls of the fur- 
nace, in others they projected verti- 
eally’’). 


34. Webster New Int. D. [quot 
US. Vv. REY Downing & Co., 17° Ct. 
Cust.&Pat.App. 194, 196]. 


[a] Includes all tweezers, as used 
in a tariff act, “except such as are 
more specifically described as surgi- 


cal instruments, or otherwise.” U. 
Sav. BR. EF) Downine & ‘Co.71T Cucust 
&Pat.App. 194,:197. 


35. Jurors see Juries §§ 159-162. 
O’clock: 

“Noon” 46 C.J. p 495. 

Week ending at see Time § 21. 

oo See infra text and notes 37— 


43. 


37. See Time § 8 note 71 [al]. 
Twelve months: 


After loss, limitation of action see 
Fire Insurance § 670 note 47 [b]. 


Bond see Twelvemonth post note 46; 
Executions § 914 note 34 [b]. 
Year: ; 
Generally see Time §§ 8, 13. 
“Calendar year” see Time § 9. 
“Fiscal year’’ see Time § 10. 


“Twelvemonth”’ distinguished see 
post this page note 44 [a]. 


38. Kaiser v. United Rys. Co. of 
St. Louis, 135 S.W. 90, 91,°155 Mo.App. 
428. See Juries § 194 note 59 [d] (4). 


39. Robeson v. Whitney, 71 A. 255, 
256, 76 N.J.Law 778. 


“Actual working days” see Appren- 
tices § 69 note 96 [a]. 


40. Langton vy. Carleton, L.R. 9 
Exch. 57, 59 (per Bramwell, B.); 
Brown v. Symons, 8 C.B.N.S. 208, 213, 
98 BE.C.L. 207, 141 Reprint 1145 (per 
1Dy ed Key KOEN on 


41. McDaniel v. German-American 
Ins. Co., 67 S.E. 668, 1384 Ga. 189. 


42. Wever v. Pioneer Fire Ins. Co., 
153 P. 1146, 1147, 49 Okl.-546, LUR.A. 
1918F 507. 


43. See Time § 7 note 47 [al]. 


44, Catesby’s Case, 6 Coke 61b, 
62a, 77 Reprint 346. 


[a] Twelve months distinguished. 
—‘‘There is a great difference in our 
ordinary speech, between the singular 
number, as a twelvemonth, includes 
all the year, according to the calen- 
dar, but twelve months shall be 
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12-month bond, In Texas, a creature of statute,*® 
having a double character, first, as an obligation 
known to the Spanish civil law, and second, as a 
summary statutory judgment, having by force of 
the statute, “all the force and effect and incidents of 
any other judgment of a court of competent juris- 
diction.”*° It continued to have these character- 
istics after the adoption of the common law in 
Texas.*7 It has also been held to be in effect a con- 
sent judgment.*® - 


TWENTY. Phrases: “Twenty days’ notice,’*® 
“twenty days’ previous notice,’’>® “20 days there- 
after,”>1 and “20/30s.’’>? 


TWENTY-FOUR.°? Phrases: “Twenty-four ecal- 
endar months,”>* and “twenty-four hours after ar- 
Tanya oe 


TWENTY-NINTH.*® 


TWENTY-ONE.*? As used in a statute relative 
to settlement by a guardian, “twenty-one” is syn- 
onymous with “full age” or “coming of age.’’>§ 


TWICE IN JEOPARDY.®® 


TWELVEMONTH—TWISTED STRAW 


TWILIGHT. The light perceived before the ris- 
ing, and after the setting, of the sun, or when the 
sun is less than eighteen degrees below the horizon, 
oceasioned by the illumination of the earth’s atmos- 
phere by the direct rays of the sun, and their re- 
flection on the earth.®° 


Phrase: “At twilight or dusk, being about fifteen 
minutes after sundown.”®! 


TWIN. Two;°? twain;®? a pair, a couple.®4 


Twin buildings.®® Two buildings which look like 
separate buildings, but are similar in exterior con- 
struction and appearance.*®* 


TWINE.*? A strong thread composed of two or 
three smaller threads or strands twisted together, 
and used for various purposes, as for binding small 
parcels, making nets, and the like;** and hence a 
small cord or string.°® 4 


TWISsT.7° 


TWISTED STRAW. An article of commerce com- 
posed of a stalk of rye straw split into two parts, 
and those parts twisted together.71 


reckoned according to twenty-eight 
days to each month.” Catesby’s Case, 
6 Coke 61b, 62a, 77 Reprint 346 [cit 
Crooke v. McTavish, 1 Bing. 307, 311, 
8) Moore: C:P.-265,.38, BG. 521, (per 
Park, J., ‘“Catesby’s case was touch- 
ing ecclesiastical matters, in which 
it is the usage to compute by calendar 
months. But in that case Lord Coke 
says, that though a lease for a twelve- 
month would give an interest for a 
year, a lease for twelve months would 
give an interest for no more than 
forty-eight weeks”) ]. 

“Twelve mouths” see Twelve ante. 


45. Clements v. Texas Co., (Tex.) 
273 S.W. 9938, 1001 (“it became ef- 
fective January 26, 1839, and is found 
in article 1277, Hartley’s Digest’). 


46. Clements v. Texas Co., (Tex.) 
273 S.W. 998, 1002 [quot Austin v. 
Townes, 10 Tex. 24, 27 (where bond 
in question is referred to as a “twelve 
months’ bond’’)]. See Judgments 33 
C.J. p 1042. 


47. Clements v. Texas Co., (Tex.) 
273 S.W. 993, 1002. 

48. Clements v. Texas Co., supra. 

Judgment on consent see Judg- 
ments §§ 331-338. ; 

45. McGilvery v. City of Lewiston, 
90 P. 348, 352, 18 Idaho 338. See also 
Mortgages § 1407 note 12 [a]. 

50. Stine v. Wilkson, 10 Mo. 
96. 


51. Siler v. Brown, 284 S.W. 997, 
TOOT 2Hb) Roya el OOF 


75, 


52. Gigleo v. Dorfman & Kimiav- 
sky, 188 A. 448, 450, 106 Conn. 401, 
403, 

[a] With reference to vision.—(1) 


The phrase means that, ‘with cor- 
recting lenses, [a claimant] can read 
a line at twenty feet that he should 
normally read at thirty feet.” Gigleo 
v. Dorfman & Kimiavsky, 138 A. 448, 
106 Conn. 401, 403. (2)  *20/30s 
vision,” relative to an injured eye, is 
“a loss of about seven or eight per 
eent of its normal vision.” Gigleo v. 
Dorfman & Kimiavsky, supra. 


53. Twenty-four hour delivery see 
Shipping § 1010 note 9 [c]. 


Twenty-four hours: 


“Day” see Time § 26. 


Parts of two days see Time § 58 note 
Doe al: 


54. Carey v. Deems, 129 A. 191, 193, 
101 N.J.Law 419. 


[a] “wo years” synonymous, 
“each of them embracing a period of 
exactly seven hundred and _ thirty 
days.” Carey v. Deems, 129 A. 191, 
193, 101 N.J.Law 419. See Hopkins 
v. Chambers, 7 T.B.Mon. (Ky.) 257, 
261, 262 (‘“‘true, it [bond] is payable 
in twenty four months, and not in 
express terms, two years, but in com- 
mon parlance, months are understood 
to be calendar months, and the ex- 
pressions in the bond must be so con- 
strued’’). 


ae See Shipping § 1029 note 98 


56. Day of February see Time § 57. 
57. Age of majority: 


Generally see Adult 1 C.J. p 1403; 
Age 2C.J. p 401; Infancy §§ 2-4. 


Qualification: 
ee. Grand Juries § 18; Juries 


Officers § 38. 


ete making service see Process 
67. 


Voter see Hlections § 24. 


Right to accounting see Guardian and 
Ward § 367. 


Testamentary capacity see Wills [40 
Cye 999]. 


Game see Gaming § 199 note 55 [cl]. 


Twenty-one year period see Per- 
petuities 48 C.J. p 929. 


58. Woodward v. Woodward, 11 S. 
W. 892, 87 Tenn. 644, 666 [quot Mem- 
phis Trust Co. v. Blessing, 58 S.W. 
11d; LOs Penns -2:317,.243. 


59. See Constitutional Law § 973; 
Criminal Law §§ 359-490, 2779. 


60. Webster D. [quot State v. Mag- 
ers, 57 Ploy, 85 Or. S20) S2bie 


[a] “Gength of twilight neces- 
sarily depends upon the time of the 
year, and the distance from the equa- 
tor. At the summer solstice, twilight 


lengthens in northern latitudes as the 
distance from the equator increases, 
until a point is reached at which it 
lingers from the setting to the rising 
of the sun.” State v. Magers, 57 P. 
LOTS 5 On520,/5255 


61. State v. Magers, 57 P. 197, 198, 
20 OL o20: 


62. Reforso Knitting Mills v. M. & — 
N. Const. Co., 144 A. 877, 878, 104 N. 
Teg 219% 


“Two” post. 


63. Reforso Knitting Mills v. M. & 
N. Const. Co., 144 A. 877, 878, 104 N. 
J.Eq. 219. 


64 Reforso Knitting Mills v. M. & 
N. Const. Co., supra. 


“Pair” 46 C.J. p 1171. 
65. “Building” 9 C.J. p 683. 


66. Reforso Knitting Mills v. M. & 
N. Const. Co., 144 A. 877, 878, 104 N.J. 
Bq. 219 (‘not two buildings so con- 
structed that they appear to be a 
single building’’). 

67. “Gilling twine” 28 C.J. p 707. 

68. Webster D. [quot American 
Net, etc., Co. v. Worthington, 12 S.Ct. 
55, 141 U.S. 468, 472, 35 L.Ed. 821]. 

[a] Qualities not essential.— 
“Twine” need not be stiff, nor contain 
a certain quantity of gum, ‘as the 
most ordinary form for wrapping 
parcels undoubtedly does.’’ American 
Net, ete., Co. v. Worthington, 12 S.Ct. 
55, 141 U.S. 468, 472, 35 L.Ed. 821. 

“Thread” 62 C.J. p 927. 

69. Webster D. [quot American 
Net, etc., Co. v. Worthington, 12 S. 
ork hae 141 U.S. 468, 472, 35 L.Ed. 


‘Cisabeas 13 C.J. p 1235 text and note 


“String” 60 C.J. p 664. 


70. See Customs Duties § 41 note 
Si fan! “@) 


“Twisted straw” post 
“Twisting” post. 


71. Rheimer v. Maxwell, 20 F.Cas. 
No. 11,738, 8 Blatchf. 124. 


[a] Raw material used in making 
straw laces, used in being manufac- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TWISTING—TWO-STORY 


TWISTING. The common name of a practice in 
the insurance business consisting of misrepresenta- 
tion or misstatements of fact or incomplete com- 
parison of policies for the purpose of inducing the 
insured to give up his policy in one insurance com- 
pany for the purpose of taking insurance in an- 
other.?? 


TWO."* “Two,” in ordinary use, is sometimes in- 
tended to mean only two, and sometimes two or 
more.‘* Accordingly, “two” has been construed to 
mean two or more in a statute relative to fees to 
be paid by corporations effecting a consolidation ;7° 
likewise, more than two companies have the right 
to consolidate, although the statute in question au- 
thorizes only “two.”7® On the other hand, although 
a statute requires three witnesses, two have been 
held sufficient.77 


Two family or two-family. Phrases: “Two-fam- 
ily dwelling or double house,”7?® and “two family res- 
idential district.”’"° 


Two thirds or two-thirds. Phrases: “A two-thirds 
vote,”®° “a vote of two-thirds of each house,’’®! 
“requisite two thirds of the voters,”®? “two-thirds 
of both houses,”’? “two-thirds of each house,’’* 
“two-thirds of such qualified voters,’’® “two-thirds 


” 


tured into hats, bonnets, ete. Rheim- 


er v. Maxwell, 20 F.Cas.No. 11,738, 3] 386; 


tricts §§ 430, 725, 771; 
Statutes §§ 81, 
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of that house,”®* “two-thirds of the house,”’? “two- 
thirds of the members of each branch of the General 
Assembly.”’§ “two-thirds of the qualified electors 
of the parish,”*® “two thirds of the qualified vot- 
ers,”°° “two-thirds of the stockholders,”®! “two- 
thirds of the voters,”®? “two-thirds of the votes cast 
at such election,”’®* “two-thirds vote of the coun- , 
eil,”®* “vote of two-thirds of all the members elect- 
ed to each house,’®® and “whenever two-thirds of 
each house shall coneur.”?* 


Two years,®* as colloquially used, is always under- 
stood as an approximate statement.°® 


Other phrases: “Any two corporations,”®® “a two 
platoon system,’”! “the first two stories . . . of 
stone and the third . . of wood,”? “two avail- 
able openings,”*? “two clear days,”* “two consecu- 
tive fishing seasons,’> “two consecutive weeks,’”® 
“two full stories,”? “two hundred and forty aeres,’’® 
“two justices of the peace sitting together,’® “two 
miles east of the court-house,”!° “two months suc- 
cessively,”11 “two other vehicles which are driving 
abreast,”1? “two turkies,”!2 and “within two years 
after the commission of the offense.”!+4 


TWO-FAMILY.15 


TWO-STORY.'® Phrase: “A two-story dwelling 
States §§ 363, 97. “Ewenty-four calendar 
82, 121; Towns] months” synonymous see Twenty- 


Blatchf. 124. 


72. Brandt v. Beha, 216 N.Y.S. 178, 
179, 217 App.Div. 644. 


73. See Double 19 C.J. p 446; 
Twice ante; Twin ante; Two-story 
post. 

Two: 


Municipalities in same territory see 
Municipal Corporations § 23. 


Parties essential see Contracts § 43. 


Propositions, submission of see Coun- 
ties § 281 note 22. 


74. People v. Rice, 21 N.Y.S. 48, 
66 Hun 130, 132, 29 Abb.N.Cas. 233. 


75. See Corporations § 3649 note 
8 [al]. ‘ 


76. See Railroads § 553. | 


aie See Wills [40 Cyc 1109 note 
78. Buckley v. Baldwin, 244 N.Y.S. 


295, 298, 230 App.Div. 245. 


[a] Statutory definition. “Ah 
dwelling built singly and apart from 
any other building and designed and 
used exelusively for residential pur- 
poses by two families or individuals.” 
Buckley v. Baldwin, 244 N.Y.S. 295, 
298, 230 App.Div. 245 [cit zoning 
ordinance] (holding house in question 
within definition). 


“Double house” see Double 19 C.J. 
p 446 text and note 28. 


“Duplex house” 19 C.J. p 836. 
“Dwelling house” 19 C.J. p 843. 


Two-family houses, restriction 
against see Deeds § 452; Municipal 
Corporations § 368 text and note 18. 


79. Buckley v. Baldwin, 244 N.Y.S. 
295, 297, 230 App.Div. 245. 


80. State v. Gould, 17 N.W. 276, 
31 Minn. 189, 190. See also Constitu- 
tional Law §§ 15, 27; Counties §§ 


300, 331; Municipal Corporations §§ 
Va ad 2.455, -4081; Parliamentary Law 
§§ 14-18; Schools and School Dis- 
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§§ 67, 69 note 22 [a]. 


81. Farmers’ Union-Warehouse Co. 
v. McIntosh, 56 So. 102, 104, 1 Ala. 
App. 407. 


82. Chapman v. Sumner Consoli- 
dated School Dist., 109 S.E. 129, 152 
ree 450, 451, 110 S.H. 453, 28 Ga.App. 


83. State of Ohio v. Cox, 257 F. 
334, 6. 
84. See Constitutional’ Law § 27 


note 76 [a]. 


85. State v. Mayor of St. Joseph, 
37 Mo. 270, 272. 


86. Smith v. Jennings, 45 S.E. 821, 
822, 823, 67 S.C. 324. See Statutes § 
121 note 86 [a]. 


87. State v.,Wagner, 153 N.W. 749, 
750, 180 Minn. 424. 


8g. Morton v. Comptroller-Gen., 4 
S.C. 430, 443, 462, 465. 


89. Hobgood v. Police Jury of 
Catahoula Parish, 84 So. 656, 657, 147 
La. 279. 


90. Cass County v. Johnston, 95 
U.S. 360, 24 L.Ed. 416; Floyd County 
Va SACO Soe Sr inion Lord. noes 
Moody v. Board of Com’rs of Roads 
and Revenues of Appling County, 113 
S.B. 103, 105, 29 Ga.App. 21. 


91. Fredericks v. Pennsylvania 
eae Co., 2 A. 48, 49, 50, 109 Pa.St. 
92. Moody v. Board of Com’rs of 


Roads and Revenues of Appling Coun- 
ty, 113°S:E: 103), 105,° 29 “Ga-App, 21. 


93. Covina Union High School Dis- 
trict of Los Angeles County v. Mc- 
Clellan, 228 P. 409, 410, 67 Cal.App. 
640. 


94 State v. Etheridge, 
S.W.(2d) 828, 830. 


95. M. K. & T. Ry. Co. v. McGlam- 
ory, 41 S.W. 466, 92 Tex. 151. 


S60 MAISSOULI, scm Ocul co Vou CO neva 
Simons, 88 P: 551, 75 Kan. 130. 


(Tex.) 32 


Four ante text and note 54 [a]. 


98. Owen v. Metropolitan Life Ins. 
CO GTS As 2.5, 208 US Neda wit dO, 
Am.S.R. 413. 


Age See Any § 6 p 243 text and note 


1. MeLyman v. Holt, 151 A. i, 3, 51 
Val bey G5 


Double shift of firemen see Muni- 
cipal Corporations § 1462. 


2. See Story § 2 text and note 41. 


3. Howells Mining Co. v. Gray, 42 
So. 448, 449, 148 Ala. 535. 


4  Brammall v. Mutual Industrial 
Corporation, 84 L.J.Ch. 474, 475. 


5. Olsen y. Davis, 258 P. 838, 145 
Wash. 1. 

6. See Time § 25 note 66 [b] (1). 

7. Palmer Woods Co. v. Nelson, 
178 N.W. 724, 725, 211 Mich. 199. 

= Phillips v. Gastrell, 62 Miss. 
362. 


[a] “Three-eighths or six-six- 
teenths of a _ section’ convertible 
phrase, as used in statute relative to 
sale of swamp lands belonging to the 
state. Phillips v. Gastrell, 62 Miss. 
oS 365. 

138 NG Robertson, 22 B.e. 13, 14, 
ahs ‘Can. Cr.€as, 239. 


10. Evansville, etce., Straight Line 
Re Co. Va Mecdsir ll sind 278," are 


11. Foster v. Givens, 67 F. 684, 693, 
TANG. Goal G25. 


12. Trauth v. Mothe, 
12 La.App. 
13. See Turkey ante note 25. 


14. McLendon v. State, 80 S.E. 692, 
14 Ga.App. 274. 


15. See Two ante text and notes 
(eS) MY) 


16. See Two ante, 
“Story” § 2. 


126 So. 96, 
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house.’’!7 
TWO-THIRDS.18 
TX. An abbreviation for “tax.’’19 


TYING. As used of a clause in a lease of pat- 
ented machinery, an inexact and equivoeal word :?° 
it may refer merely to the machine, or may mean 
either that the lessee is bound by contract or merely 
is under strong practical inducement.?! As used, 
“tying” does not mean that the manufacturer is 
required to agree, or agrees, not to use the machines 
of others, but merely that he has secured limited 
rights of use, and that if he exceeds such limited 
rights he may lose his lease.?? 


Tying wire. In concrete constructiorn, No. 16 
black fencing wire, used to fasten the steel to- 
gether.?? 


TYMBORELLA. A certain engine of correction,”* 
also called the “trebucket,”*° “tumbrel,”’?® “castiga- 
tory,”?7 and “cucking-stool.’’?§ 


TYMPAN. As used in the specification of a cer- 
tain patent, the equivalent of ‘“diaphragm.”?°® 


TYMPANUM. Primarily a thing like a drum- 


7. Bagnall v. Young, 114 N.W. 


674. 675, 5d Mich. 69. 29. 
[a] “‘Qne two-story dwelling | Ch.D. 


house’ designed and used for a sin- [al] 
gle dwelling, upon each lot,’ as used 


720, 


“Cucking stool” 17 C.J. p 390. 
United Tel. Co. v. Harrison, 21 
734, 735. 
“Diaphragm” 
Used in the specification of a patent 


TWO-STORY—TYPEWRITER 


head,*® a thing in which a substance elastic in it- 
self, but not acting as an elastic substance unless 
strained, is strained over a circumference and acts. 
in the manner of a drumhead.*? 


TYPE.°?, An example, pattern, 
Phrase: “Type of such road.’’*+# 


In printing,*® a rectangular block having its face 
so shaped as to produce by printing a letter, figure, 
ete.26 Phrases: “Old types,”*? and “types, old, and 
fit only to be remanufactured” ;**® also “type met- 
allege 


TYPESETTING.*® The use of “boiler plate” ma- 
terial in the process of making up a newspaper is 
not included within the term “typesetting” as a nec- 
essary part of the mechanical process which a stat- 
ute requires to be performed in the place where a 
newspaper is printed and published in order to be 
‘“‘a newspaper of general circulation.”*+ 


or model.?3 


TYPEWRITE.?? To print or reproduce by means 
of a typewriter.* 
TYPEWRITER.*# <A machine intended for use 


as a substitute for handwriting.*® It is a matter of 


each béing guarded as a trade Se- 
eret.” Sapery v. United States, 135 
F. 332, 334, 68 C.C.A. 140. 


[c] “Pig lead” distinguished.—“It 


compared,— necessarily long ago became a ques- 


in a restrictive clause of a deed. Bag- 
nall v. Young, 114 N.W. 674, 675, 151 


Mich. 69; “Dwelling house” 19 C.J. 
p 843. 

18. See Two ante text and notes 
80-96. 

19. See Abbreviations § 2 note 4 
[b]. 

20. United States v. United Shoe 


Machinery Co. of New Jersey, 222 F. 
349, 394 


21. United States v. United Shoe 
Machinery Co. of New Jersey, supra. 


22. United States v. United Shoe 
Machinery Co. of New Jersey, supra 
(“The term is misleading in its im- 
plication that the manufacturer is 
bound by contract not to use the ma- 
chines of others. He is bound only 
not to use the leased machinery in 
violation of the terms of the lease’’). 


[a] “Prohibitive” clause equiva- 
lent.—United States v. United Shoe 
Machinery Co. of New Jersey, 222 F. 
349, 388. 


23. Soule v. Northern Const. Co., 
165 PB. 21, 22, 33 Cal.App. 300. 

24. Jacob ‘Li «D. [quot U. S: vy. 
Royall, 27 F.Cas.No. 16,202, 3 Cranch 
C.C. 620]. 

25. Jacob L. D. [quot U. S. v. Roy- 


all, 27 E.Cas.No. 16,202, 3 Cranch C.C. 
620]. 


“Trebucket” 63 C.J. p 852. 


26. Jacob L. D. [quot U.S. v. Roy- 
ae 27 F.Cas.No. 16,202, 3 Cranch C.C. 
620]. 


“Pumbrel’ ante. 


27. Jacob L. D. [quot U. S. v. Roy- 
all, 27 F.Cas.No. 16,202, 83 Cranch C.C. 
620]. 


“Castigatory” 11 C.J. p 27. 


238. Jacob L. D. [quot U. S. v. Roy- 
rt he F.Cas.No. 16,202, 3 Cranch C.C. 


as equivalent, in that both have the 
quality of repeating vibrations, “that 
it shall vibrate with the voice,” “a 
tympan possesses another quality— 
that of magnifying the vibrations 
produced by the voice {and] a 
diaphragm by no means necessarily 
possesses that quality.’’ United Tel. 
Co. Vv. Harrison, 21° Ch.D.) 720, 734, 
VED 


“~Tympanum” equivalent see Tym- 
panum post note 31 [al]. 


30. United Tel. Co. v. Harrison, 
ZL SCheD 72075 184, 

31. United Tel. Co. v. Harrison, 
supra. 

[a] “Tympan” equivalent as used 


in the specification of a certain pat- 
ent. United Tel. Co. v. Harrison, 21 
ChiDiy7 20,0084, puisos 


32. See also Typical post. 


33. Webster New Int. D. 


34. Savage v. Board of Com’rs of 
Hier din County, 163 N.E. 34, 29 Ohio 
pp. 1. ; 


35. See Typesetting 
write post; Typewriter 
writing post. 


36. Webster New Int. D. 


37. Sapery v. United States, 135 
B.. 332, 333, 68 C.C.A. 140. 


post; 
post; 


Type- 
Type- 


38. Sapery v. United States, 135 
EB. 332) 335, 68. CCA. 140; 
39. Sapery v. United States, 135 


F. 332, 68 C.C.A. 140 


[a] Alloy made of lead, antimony, 
and tin, with sometimes a trace of 
copper. The principal ingredient is 
lead. Sapery v. United States, 135 
F. 332, 334, 68 C.C.A. 140. 


[b] “No well-defined standard of 
type metal [since] the lead, antim- 
ony, and tin S [are] mixed by 
different manufacturers in different 
proportions, the proportion used by 


tion before the Treasury Department 
as to what percentage of antimony 
should be required to permit an al- 
loy containing lead as the chief in- 
gredient to be invoiced and entered 
as type metal instead of pig lead; 
and on March 31, 1887, the Secretary 
of the Treasury, in a carefully con- 
sidered decision, held that an alloy 
containing 90.25 per cent of lead, 9 
per cent of antimony, and .71 per cent 
of tin and copper, should be classified 
as type metal, instead of pig lead; 
this percentage of antimony being re- 
garded as sufficient to render the ma- 
terial unfit for the ordinary purposes 
to which pig lead is applied.’’ Sapery 
v. United States, 135 F. 332, 334, 68 
CCA. 1400) ead”. 36.7G J. poeee 
“Pig lead’ see Customs Duties § 32 
text and note 1. 


40. See Type ante. 


In mechanical operation of produc- 
ing newspaper see Newspapers § 20 
notes 78 [a] (2), [bl]. 


aor In re Hoyle, (Cal.) 258 P. 726, 


“Newspaper of goners: circulation” 
see Newspapers § 8 


“Patent insides” and “patent out- 
rier see Patent 47 C.J. p 1376 note 
c 


“Plate matter” 48 C.J. p 1228. 
42. See Type ante; Typewriter 


post; Typewriting post. 

43. Century D. [quot State v. Oak- 
land, 77 P. 694, 69 Kan. 784, 788]. 

44. See Type ante; Typewrite 
ante; Typewriting post. 

Typewriter: 


Exemptions § 89, 
Judicial notice of see Evidence § 1972. 


“Stationery” 59 C.J. p 336 text and 
note 78. 


45. In re Tidball, 40 F.(2d) 560, 
561 (“in a commercial sense’), 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TYPEWRITER—UBI DAMNA DANTUR, ETC. 


common knowledge that a typewriter is an instru- 
ment operated by hand, and used to a great extent 
in carrying on most kinds of business requiring much 
correspondence.*® Within the meaning of certain 
statutes, it is not “furniture,”’47 and may or may 

not be a tool necessary to a particular individual for 
sustaining life.*§ 


Phrases: “Parts of typewriters,”*® and “typewrit- 
ers whether in whole or in parts.”°° 


TYPEWRITING.*! The process of printing let- 
ter by letter by the use of a typewriter;°? a sub- 
stitute for and the equivalent of writing.®? 


TYPHOID FEVER. An infectious’ febrile dis- 
ease caused, by a mico-organism ealled bacillus 
typhosus, introduced into the system by the fingers, 
or with the food or drinking water.°* It is con- 
tagious, infectious, and communicable.®® 


TYPICAL.®® As used in the phrase “typical sec- 
tions,’’>* “typical” would indieate that such sections 
do not give complete information.®® 

TYRANT. Sometimes used as synonymous with 
“asurper.”°® “Tyrant” regards the irregular way in 
which power was gained, whether by force or fraud, 
as well as the manner of exercise.®° 


U. B. An abbreviation for “Upper Bench.”%! 
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UBERRIMA FIDES. Latin for most perfect good 
faith;®* the rule which applies to agents, partners, 
and trustees ;°* a phrase used to express the perfect 
good faith, concealing nothing, with which a contract 
must be made.** A contract of insurance is said 
te be a contract uberrime fidei.*® 


UBI AQUITAS SUBSISTIT, LEX FINGIT.** 
UBI ALIA ACTIO SUBEST, NULLUS DEBET 
AGERE DE DOLO.* 


UBI ALIQUID CONCEDITUR, CONCEDITUR 
ET ID SINE QUO RES IPSA ESSE NON PO- 
TEST.°® 


UBI ALIQUID IMPEDITUR PROPTER UNUM, 
EO REMOTO, TOLLITUR IMPEDIMENTUM.®® 


UBI CESSAT REMEDIUM ORDINARIUM, IBI 
DECURRITUR AD EXTRAORDINARIUM.’° 


UBI CONCURRENT COMMUNE JUS ET JUS 
SCRIPTUM, COMMUNI STANDUM."1 


UBI CULPA EST, IBI PENA SUBESSE DEB- 
ET. 

UBICUNQUE EST INJURIA, IBI DAMNUM 
SEQUITUR.” 


UBI DAMNA DANTUR, VICTUS VICTORI IN 
EXPENSIS CONDEMNARI DEBET."* 


46. Hooper v. Kennedy, 137 A. 194, 
196, 100 Vt. 314. 


47. In re Tidball, 
561. 


“Purniture” 27 C.J. p 932. 


48. Hooper v. Kennedy, 137 A. 194, 
196, 100 Vt. 314. 


40 F.(2d) 560. 


49. See Part § 1 text and note 85. 

50. Decorated Metal Mfg. Co. v. 
U. S., 12 Ct.Cust.&Pat.App. 140, 144 
(in a tariff act). 

51. See Type ante; Typewrite 
ante; Typewriter ante. 

Typewriting: 


Brief see Appeal and Error § 1602. 
Opinion as to see Evidence § 784. 
Printing see Appeal and Error §&§ 


1602, 2184; Printing § 1 text and 
note 6. 


Signature: 


Generally see Signatures § 17 text 
and note 31. 


To conveyance see Corporations § 
2449. 


Writing see [40 Cyc 2869 text and 
note 76]. 


52. Century D. [quot State v. Oak- 
land, 77 P. 694, 69 Kan. 784, 788]; Ac- 
me Coal Co. v. Northrup Nat. Bank of 
Iola, Kan., 146 P. 593, 23 Wyo. 66, L. 
R.A.1915D 1084]. 


53. Deep River Nat. Bank’s Ap- 
peal, 47 A. 675, 73 Conn. 341, 346. 


“Handwriting” distinguished 
29 C.J. p 212 note 96 [a]. 


54. Davis v. Rodman, 227 S.W. 612, 
613, 147 Ark. 385, 13 A.U.R. 1459 [eit 
Forcheimer Therapeusis of Internal 
Diseases; Osler Principles and Prac- 


see 


tice of Medicine; New Int. D.; Web- 
ster D.]. 
55. Rules and Regulations of 


State Board of Health p 5 § 11 [quot 
Davis v. Rodman, 227 S.W. 612, 613, 
147 ATK, 385;..l0 ATOR. 14591]. 


“Contagious” 12 C.J. p 1311. 


“Infectious” 31 C.J. p 1181. 
56. See also Type ante. 


Typical imbecile see Insane Per- 
sons § 149 note 91 [a]. 


57. “Accurate cross sections” dis- 
tinguished see Accurate 1 C.J. p 735 
note 43 [b]. 


58. R.-G. Packard Co. v. City of 
New York, 137 N.Y:S.°9, 13, 151 App. 
Div. 941. 


59. Bouvier L. D. [quot State v. 
Mason, 14 La.Ann. 505, 507] (‘“‘be- 
cause usurpers are almost always 
tyrants’). 


60. In re Initiative Petition No. 
112, State Question No. 167, 7 P.(2d) 
pe 871, 154 Okl. 257 [cit Webster 


[a] Historical note.—‘‘When free 
governments superseded the heredi- 
tary sovereignties of Greece, all who 
obtained absolute power in a state 
were called tyrants.” In re Initia- 
tive Petition No. 112, State Question 
No: 16%," UEP Ca) 868s 871,154" Ol: 
Cipdle 


“Usurper” [39 Cyc 875]. 
61, Black L,; -D. 

62. Bouvier L.. D. 

“Good faith” see Good § 9. 


63. Wiggins v. Markham, 108 N. 
W. 113, 131 Iowa 102,107. See Agency 
§§ 353-412; Partnership §§ 209-288; 
Trusts §§ 520— 523. 


64. Bouvier L. D. 


65. Sawyer v. Mutual Assur. Co., 
22 Man. 613, 637 (per Cameron, J. A.). 


[a] Insurance.—(1) Generally. 
Dis op in Sawyer v. Mutual L. Assur. 
Co.) 22/Man. 613, 680 ¢2)) ahife, in= 
surance. Equitable L. Assur. Soc. v. 
McElroy, 83 F. 631, 636, 28 C.C.A. 365; 
Numrich v. Supreme Lodge K. & L. 
H., 3 N.Y.S: 552, 554; Joel v. Law 
Union and Crown Insurance Co., 
[1908] 2 K.B. 863, 883 (per Fletcher 
Moulton, L. J.). (3) Marine or life 
insurance. Brownlie v. Campbell, 5 


App.Cas. 925, 954 [quot dis op in Saw- 
yer v. Mutual Life Assur. Co., supra] 
(per Lord Blackburn). 


66. A maxim meaning 
feigns where equity subsists.” 
gan Leg. Max. 


67. A maxim meaning ‘Where an- 
other form of action is given, no one 
ought to sue in an action as for a 
fraud.” Morgan Leg. Max. [cit 
Slade’s Case, 4 Coke 92b, 76 Reprint 
1074]. 

68. A maxim meaning ‘When any- 
thing is granted, that also is granted 
without which the thing granted can- 


“The law 
Mor- 


not exist.”” Bouvier L. D. [cit Broom 
Leg. Max. 483]. 
[a] Applied in: Heine v. Merrick, 


5 So. 760, 6 So. 637, 41 La.Ann. 194, 
201; The Clarence R. Co. v. Great 
Northern, ete., R. Co., 13 M.&W. 706, 
153 Reprint 295, 3 R.&Can.Cas. 426. 


69. A maxim meaning ‘‘When any- 
thing is impeded by one single cause, 
that cause being removed, the im- 
pediment is removed.” Peloubet Leg. 

ax. 


70. A maxim meaning ‘‘Where the 
ordinary remedy fails, recourse must 
be had to an extraordinary one.” 
Black L. D. [cit Slade’s Case, 4 Coke 
92b, 76 Reprint 1074]. 


71. A maxim meaning “Where 
common and written law agree, we 
must stand by the common law.” 
Morgan Leg. Max. [cit Halkerstone 
Leg. Max. 177]. 


72. A maxim meaning ‘Where the 
crime is committed, there ought the 


punishment to be undergone.” Bur- 
rill L. D. [cit Jenkins Cent. 325]. 

73. A maxim meaning ‘Where 
there is an injury, there a loss fol- 
lows.” Peloubet Leg. Max. [cit 
Branch Pr.]. 

74 A maxim meaning ‘Where 


damages are given, the losing party 
should be adjudged to pay the costs 
of the victor.” Bouvier L. D. [cit 2 
Monee 289; 3 Blackstone Comm. 
p % 
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UBI DIVERSO JURE IN EANDEM REM VEN- 
IRE QUIS POTUIT, EO JURE VENISSE PRA- 
SUMITUR QUOD FORTIUS AC MELIUS SIT.7* 


CONCURRUNT IN EADEM 
PERSONA, IDEM EST AC SI ESSET IN DIVER- 


UBI DUO JURA 
SIS.7° 


UBI DIVERSO JURE, ETC.,—UBI LEX NON, ETC. 


REO CONCEDITUR VEL PROHIBETUR LEGES 
ANGLIZ JUS EJUS GENTIS IN JUDICIO RE- 
SPICIUNT UBI ACTIO ACCREVIT.*? 


UB FACTUM NULLUM, IBI FORTIA NULLA.*? 
UBI JUS, IBI REMEDIUM.®* 


UBI JUS INCERTUM, IBI JUS NULLUM.®> 


UBI DUO PUGNANTIA IN CHARTA CONCUR- 


_RUNT, PRIMA RATUM ESTO.’? 
UBI DUO SENSUS OCCURRUNT, MITIORI 


STANDUNT.7§ 


UBI EADEM RATIO, IBI EADEM LEX; ET 
DE SIMILIBUS IDEM EST JUDICIUM.’® 


UBI EADEM RATIO, IBI IDEM JUS.*° 


UBI ET DANTIS ET ACCIPIENTIS TURPI- 
TUDO VERSATUR, NON POSSE REPETI DICI- 
MUS; QUOTIENS AUTEM ACCIPIENTIS TUR- 
PITUDO VERSATUR, REPETI POSSE.®? 


UBI EX JURE POSITIVO ALICUJUS GENTIO 


75. A maxim meaning “Where 
one may have come to the same thing 
by different rights, he is presumed to 
have arrived at it by the stronger and 
better right.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max. 178]. 


76. A maxim meaning ‘Where 
two rights concur in the same person, 
it is the same as if it were in differ- 
ent persons.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max. 77]. See Al- 
lison vy. Wilson, 28 Pa.Super. 329, 333 
[quot Berry’s Est., 8 Pa.Dist. 50] (per 
Gibson, J., “It is a maxim, that where 
two rights meet in the same person, 
they are to be viewed as if they ex- 
isted in different persons’). 


77. A maxim meaning ‘‘Where two 
repugnant things meet in a charter, 
let the first be established.” Morgan 
Leg. Max. [cit Halkerstone Leg. Max. 
A GVAffAlG 


73. A maxim meaning “Where two 
meanings occur, we must abide by 
the milder.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max. 178]. 


79. A maxim meaning ‘Where the 
same reason exists, there the same 
law prevails; and, of things similar, 
the judgment is similar.” Black L. 
D. [cit Calvin’s Case, 7 Coke 1, 18b, 
77 Reprint 377]. 


{a] Similar maxim.—‘“Ubi eadem 
ratio ibi idem jus; et de similibus 
idem est judicium.” Fernandez v. 
Oben, 26 Porto Rico 137, 141. See 
post text and note 80. 


so. A maxim meaning “Like rea- 
son doth make like law.” Peloubet 
Leg. Max. [cit Coke Litt. p 10a]. 


[a] Applied in: Goodrich vy. Good- 
rich, 44 Ala. 670, 680; Ames v. Palm- 
er, 42 Me. 197, 201, 66 Am.D. 271; 
Robb v. Carter, 4 A. 282, 65 Md. 321, 
835; Mason v. Lambert, 12 Q.B. 795, 
802, 64 E.C.L. 795, 116 Reprint 1069; 
Rox wavAmery, 2 Bro. E.G. 3386,°362, 1 
Reprint 981; Scott v. Henderson, 3 
N.S. 115, 125; Potts v; Meyers, 14 U.C. 
Q.B. (Ont.) 499, 511. 


81. A maxim meaning ‘Where 
there is turpitude on the part of both 
giver and receiver, we say it cannot 
be recovered back; but as often as 
the turpitude is on the side of the 
receiver (alone) it can be recovered 
back.” Bouvier L. D. 


sa A maxim meaning ‘Where a 
grant is given, or a prohibition made, 


UBI LEX ALIQUEM COGIT OSTENDERE 
CAUSAM, NECESSE EST QUOD CAUSA SIT 


JUSTA ET LEGITIMA.*® 


UBI LEX COMMUNIS ET A:QUITAS IN EA- 


GENERALIS, 
JESHEBE 


to an accused person by a positive 
law, common law regards the law of 
the nation where the action arose, 
in adjudicating the same.” Morgan 
Teas Max. [cit Halkerstone Leg. Max. 


83. A maxim meaning “Where 
there is no act, there can be no force.” 
Peloubet Leg. Max. [cit Syer’s-Case, 
4 Coke 43b, 76 Reprint 990]. 


84. A maxim meaning “Where 
there is a right, there is a remedy.” 
Black L. D. [cit Broom Leg. Max. 
191, 204; Coke Litt. p197b]. See Ac- 
tions § 93. 


[a] “This maxim has been consid- 
ered so valuable that it gave occa- 
sion for the first invention of that 
form of action called an action on 
thevease:? | Burrill, Ju.) 3D). (Case; eAc= 
tion on see 11 C.J. p 1. 


[b] Applied in: Macon Grocery 
Co. v. Atlantic Coast Line R. Co., 163 
E.. 736, 737; Southern California R. 
Co. v. Rutherford, 62 F. 796, 797; 
Blumberg v. Birch, 34 P. 102, 99 Cal. 
416, 418;-37 Am.S.R. 67; Parker’ v. 
Griswold, 17 Conn. 288, 303, 42 Am.D. 
739; Pavesich v. New England L. 
Ins. Co., 50 S.E. 68, 122 Ga. 190, 194, 
106 Am.S.R. 104, 69 L.R.A. 101; Black 
v. Dressell, 20 Kan. 153, 155; Bass v. 
Emery, 74 Me. 338, 339; Kennebec, 


ete, 3X../\Co. v.- Portland,.ete:,. Ro Co., 
59 Me. 9, 78 (dis op); Stearns v. At- 
lantic, etc., R. Co., 46 Me. 95, 105; 
Peters v. Lan Lear, 4 Gill (Md.) 249, 
254; Warren v. Warren, 50 N. 
W.. 842,89) (Mich... 123) 129, 4. 1 
R.A. 545; Stout v. Keyes, 2 Dougl. 


(Mich.) 184, 186, 43 Am.D. 465; Wil- 
lis v. Mabon, 50 N.W. 1110, 48 Minn. 
140, 153, 31 Am.S.R. 626, 16 L.R.A. 
281; Baumhoff v. St. Louis, ete., R. 
Co., 104 S.W. 5, 205 Mo. 248, 266, 120 
Am.S.R. 745, Thornton v. Clinton, 
50 S.W. 295, 148 Mo. 648, 665; State v. 
Rombauer, 15 S.W. 850, 16 S.W. 502, 
104 Mo. 619, 625; State v. Tittmann, 
15 S.W. 936, 108 Mo. 5538, 568; Wirt 
v. Dinan, 44 Mo.App. 583, 599; State 
v. Mott, 74 P. 728, 29 Mont. 292, 300; 
Von Au v. Magenheimer, 110 N.Y.S. 
629, 126 App.Div. 257, 263; Lee v. 
Sterling Silk Mfg. Co., 101 N.Y.S. 78, 
115 App.Div. 589, 592, 19 N.Y.Ann.Cas. 
207; Williams v. Supreme Council A. 
En S80 ENG YS 7-113), 80) AtppiDive 402) 
406; People v. Tweed, 13 Abb.Pr.N.S. 
(N.Y.) 25, 80; Eller v. Carolina, etc., 
R. Co., 52 S.H. 305, 140 N.C. 140, 1438, 


DEM RE VERSANTUR, A:QUITAS ALIA VIA 
AGIT, SED NON ALITER SENTIT.*? 


UBI LEX DEEST, PRA:TOR SUPPLET.*® 


UBI LEX EST SPECIALIS, ET RATIO EJUS 
GENERALITER ACCIPIENDA 


UBI LEX NON DISTINGUIT, NEC NOS DIS- 
TINGUERE DEBEMUS.?° 


3 L..RAUN-S: 2253 Carroll v. Ryesip:, 
101 N.W. 894,13 N.D. 458, 466; Henry 
v. Cherry, 73 A. 97, 101, 30 B.D. 13, 136 
Am.S.R. 928, 24- LAR.ACNIS:. 994 nas 
Ann.Cas. 1006; Harris v. Trust Co., 
5 Tenn.Civ.A. 678, 684; Western 
Counties Manure Co. v. Lawes Chem- 
ical Manure Co., L.R. 9 Exch. 218, 
222; Birkley v. Presgrave, 1 HEast 
220, 226, 6 Rev.Rep. 256, 102 Reprint 
86; Re South Ontario Election Case, 
29-U-C.G.B. COnt.) 270,279.77 Masonmye 
Babington, 17 ~U:C.C.B. > (Ont.jaeLaos 
155. 

85. 


law is uncertain, 
Bouvier L. D. 


86. A maxim meaning ‘Where the 
law compels a man to show cause, it 
is necessary that the cause be just 
and lawful.” Burrill L. D. [cit 2 Coke | 
Inst. p 289]. 


87. A maxim meaning ‘Where 
common Jaw and equity act side by 
side in the same cause, although they 
proceed differently, their intention is 
the same.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max. 179]. 


83. A maxim meaning “Where the 
law is deficient, the judge supplies 
the deficiency.” Peloubet Leg. Max. 
[cit Trayner Leg. Max. 593]. 


89. A maxim meaning ‘Where the 
law is special and the reason of it is 
general, it ought to be taken as being 
general.” Bouvier L. D. [cit 2 Coke 
Inst. p 43]. See Guile v. La Crosse 
Gas & Electric Co., 130 N.W. 234, 241, 
145 Wis. 157 [quot maxim as “Ubi 
est specialis, et ratio generalis, gener- 
aliter accipienda est’] (‘when the 
reason for a particular act, and acts 
of the same general character, is the 
same they should have a common ef- 
fect’). 


[a] Applied in: People v. Dando, 
14 Daly (N.Y.) 66, 68, 20 Abb.N.Cas. 
245; Bonsall v. Comly, 44 Pa. 442, 448. 


90. A maxim meaning “Where the 
law does not distinguish, we ought 
not to distinguish.’ Peloubet Leg. 
Max. [cit Calvin’s Case, 7 Coke 1, 5b, 
77 Reprint 377]. See Vanderslice v. 
Garven, 14 Serg.&R. (Pa.) 273 (where 
the following. form is given: “Ubi 
lex non distinguit, nec judices dis- 
tinguere debent,’ meaning, Where the 
law does not distinguish, “courts of 
law ought not to distinguish’’). 


[a] AppHedin: O’Connor v. Jones, 


A maxim meaning “Where the 
there is no law.” 


For later cases, developments and changes in the law see Annotations, same title and section number. 


UBI MAJOR PARS EST, IBI TOTUM—ULLAGE 


UBI MAJOR PARS EST, IBI TOTUM.®* 
UBI MATRIMONIUM, IBI DOS.°? 


UBI NON ADEST NORMA LEGIS, OMNIA 
QUASI PRO SUSPECTIS HABENDA SUNT.?? 


UBI NON APPARET DOMINUS REI, QUA 
OLIM FUERUNT INVENTORIS DE JURE NAT- 
URALI, JAM EFFICIUNTUR PRINCIPES JURE 
GENTIUM.®# 


UBI NON EST ANNUA RENOVATIO, IBI DEC- 
IMA NON DEBENT SOLVI.°® 


UBI NON EST CONDENDI AUCTORITAS, IBI 
NON EST PARENDI NECESSITAS.°* 


UBI NON EST DIRECTA LEX, STANDUM EST 
ARBITRIO JUDICIS, VEL PROCEDENDUM AD 
SIMILIA.°7 


UBI NON EST LEX, IBI NON EST TRANS- 
GRESSIO, QUOAD MUNDUM.’® 


UBI NON EST MANIFESTA INJUSTITIA, JU- 
DICES HABENTUR PRO BONUS VIRIS, ET JU- 
DICATUM PRO VERITATE.®?® 


UBI NON EST PRINCIPALIS, NON POTEST 
ESSE ACCESSORIUS.? 


UBI NULLA EST CONJECTURA QUA DUCAT 
ALIO, VERBA INTELLIGENDA SUNT EX PRO- 
PRIETATE, NON GRAMMATICA SED POPU- 
LARI EX USU.? 


UBI NULLA POSSESSIONE EST, USUCAPIO 
PROCEDERE NON POTEST.* 


UBI NULLUM MATRIMONIUM, IBI NULLA 


8 La.A. (Orleans) 244, 246; Sauri v. 
Sepulveda, 25 Porto Rico 224, 233; 99 
Farjardo v. Nussa, 23 Porto Rico Tfile ; 
83; Rossner v. Colon, 11 Porto Rico 


53,0903 ee v. Mariani, 10 Porto 
Rico 420, 422 Peloubet Leg. Max. 
91. A maxim meaning ‘Where the [a] Applied in: 


greater part is, there is the whole.” 
Peloubet Leg. Max. [cit Davenant v. 
Hurdis, Moore K, B. 576, 578, 72 Re- ae 
print 771]. 


92. A maxim meaning ‘Where 
there is marriage, there is dower.” 
Bouvier L. D. [cit Bracton 92]. 2. 


93. A maxim meaning ‘‘When the 
law fails to serve as a rule, almost 
everything ought to be suspected.” 
Black L. D. [cit Bacon Aphorisms 25]. 


94 A maxim meaning ‘Where the!/]L. D. 
owner does not appear, those things 
which formerly belonged to the owner 
by the law of nature, now belong to 
the ruler by the law of nations.” 
Morgan Leg. Max. [cit Taylor L. 
Gloss. 475]. 


95. A maxim meaning 
there is no annual renovation, there 
tithes should not be paid.’’ Peloubet 
Leg. Max. 


96. A maxim meaning 
there is no authority for establishing 
a rule, there is no necessity of obey- 
ing it.” Burrill L. D. [cit Davies R. 
69]. . 


sory.” 


meaning, 


ce 16, § 2 


prescription 
Max. 158]. 


“Where |. * 
Black L. D. 


“Where [a] 


gan Leg. Max. 

97. A maxim meaning ‘Where 
there is no direct law, the judgment 
of the judge must be depended upon, 6. 
or reference made to similar cases.’’| risk a thing is, 
Bouvier L. D. 


98. A maxim meaning “Where 7. 
there is no law, there is no transgres- 
sion, so far as relates to the world.” 
Black L. D. [cit Eaton v. Allen, 4 Coke 


16b, 76 Reprint 896]. 


A maxim meaning 
there is no manifest injustice, 
judges are to be considered as honest 
men, and their judgment as truth.” 


Johns.Cas. (N.Y.) 341, 345. 


A maxim meaning 
is no principal there can be no acces- 
Burrill L. D. [cit Syer’s Case, 
4 Coke 43b, 76 Reprint 990]. 


A maxim meaning ‘‘Where there 
is no inference which would lead in 
any other direction, words are to be 11 
understood according to their proper 3 
not grammatical, 
cording to popular usage.” 
[cit Grotius de Jur. Belli. 1, 2, 3] 

IR 2 


3. A maxim meaning “There is no 
without 
Morgan Leg. Max. 


A maxim meaning ‘Where there 13. 

is no marriage, there is no dower.” 
[cit Bracton,, fol. 92; 2 

Blackstone Comm. p 1380]. 


Applied in: 
son, 61 Mo. 148, 153 


_ 5 A maxim meaning “Where there [ 
is no plea, there is no essoin.’’ a 


Hunt v. Thomp- 


“Essoin” 21 C.J. p 898. 


A maxim meaning “He at whose 
Should receive the 
profits arising from it.” 


A maxim meaning ‘‘Where con- 
flicting directions are contained in +a 
will, neither is held valid.” 
Leg. Max. [cit Dig. 50, 17, 188]. 
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DOS.+4 


UBI NULLUM PLACITUM, IBI NULLUM ES- 
SOINUM.® 


UBI PERICULUM, IBI ET LUCRUM COLLOCA- 
TUR.® 


UBI PUGNANTIA INTER SE IN TESTAMENTO 
JUBERENTUR, NEUTRUM RATUM EST.’ 


UBI QUID GENERALITER CONCEDITUR, IN- 
EST HAC EXCEPTIO, SI NON ALIQUID SIT 
CONTRA JUS FASQUE.® 


UBI QUIS DELINQUIT IBI PUNIETUR.® 


UBI SUSTULERIS REVOCATIONEM, RENA- 
TUM EST TESTAMENTUM.?°® 


UBI VERBA CONJUNCTA NON SUNT SUF- 
FICIT ALTERUTRUM ESSE FACTUM.?? 


UBI VERBA CONJUNCTIVA NON SUNT, SUF- 
FICIT ALTERUTRUM ESSE FACTUM.?? 


UBI VETAT QUID LEX NEQUE P@NAM 
STATUIT, P@NA IN DISCRETIONE JUDICIS 
EST,18 


U. C. An abbreviation for Upper Canada.}* 


U. C. E. As used in a contract, an abbreviation 
for “unforeseen circumstances excepted” or “un- 
foreseen contingencies excepted.” 


ULLAGE. A deficiency in the contents of bot- 
tles, which have once been filled and corked and 
are found partly empty, while the bottles are still 
whole and the corks in their places, that can arise 
only from leakage.® 


8 A maxim meaning “Where a 
thing is granted generally, this excep- 
tion is always implied, that there be 
nothing contrary to law and right.” 
Burrill L. D. [eit Branch Pr.]. 


9. A maxim meaning “Let a man 
be punished where he commits the 
offence.” Bouvier L. D. [cit Dow- 
dale’s Case, 6 Coke 46b, 47b, 77 Reprint 
“Where there | 323]. 


10. A maxim meaning “Where the 
power to revoke it has ceased to ex- 
ist, the will is established.” Morgan 
ee Max. [cit Halkerstone Leg. Max. 


“Where 
the 


Goix -v.) ow, 1 


A maxim meaning ‘Where 
words are not conjoined, it is enough 
if one or other be complied with.’ 
Black "hn Da" [eit Dig7150) Ate ail0; 


but ac- 
Bouvier 


12. A maxim meaning ‘Where 
words are not conjoined, it is suffi- 
cient that either of the things re- 
quired should be done.” Morgan Leg. 
Max. [cit Trayner Leg. Max. 594]. 


A maxim meaning ‘Where the 
law forbids anything, and hath not 
prescribed a punishment, the punish- 
ment is in the discretion of the 
judge.” Morgan Leg. Max. [cit Hal- 
kerstone Leg. Max. 180]. 


+ See Abbreviations § 2 note 12 


possession.” 
(cit Branch Leg. 


Mor- 
15. Wills Vv. Son panenue 
Son & Co., riseay is K.By 220, 22 


16. Cory v. Boylston F. & M. Ins, 
Co., 107 Mass. 140, 145, 9 Am.R. 14, 


Black L. D. [a] “Wantage” synonymous.— 
Cory v. Boylston F. & M. Ins. Co., 107 
Mass. 140, 145, 9 Am.R. 14. 


“Leakage” 36 C.J. p 973. 
Marine Insurance § 325. 


Peloubet See also 
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ULTERIOR. Phrase: 


poses.!7 
ULTIMA OMNI EST EXCEPTIO FALSI.*® 


ULTIMA RATIO SPOLIATA ANTE OMNIA 
RESTITUENDA.!°® 


ULTIMATE.?° [§ 1] A. In General. At last or 
at the end;”1 final;?* arrived at as the last result ;7* 
last in the train of progression or consequences ;7+ 
tended toward by all that precedes.?® 


“Private and ulterior” pur- 


Mechanical sense. Maximum or that at the in- 
stant of break or rupture.?® Phrases: “Ultimate 
buyer,”?7 “ultimate division,’?° “ultimate loss,”?? 
“ultimate object,’’°° “ultimate payment,’*! and “ 
timate strength.”>? 


[§ 2] B. Ultimate Fact or Facts. Always a rel- 
ative term,** it is difficult to lay down a rule that 
will exactly prescribe the boundaries within which 
the “ultimate facts” in every case are confined.*# 
‘They are those found in that vaguely defined field 
lying between evidential facts on the one side and 


ULTERIOR—ULTIMATE 


the primary issue or conelusion of law on the other.*® 


Allegations.°* In pleading, an “ultimate fact” is 
one essential to the claim or defense, and which ean- 
not be stricken from the pleading without leaving it 
insufficient.?7 “Ultimate facts” are the facts which 
must be alleged in order to obtain the benefit of a 
rule or principle of law;?8 as defined by authority, 
the facts in issue;?® nothing more than issuable, 
constitutive, or traversable facts essential to the 
statement of the cause of action.*° 
as used in the expression of a court relative to the 
duty of the clerk to issue a writ of attachment upon 
“an affidavit stating the ultimate facts in the lan- 
guage of the statute,” means the ground of attach- 
ment in manner and form as expressed by the stat- 
ute.*# 


Findings.42 Considered with reference to the facts 
or evidence by which they are established or proved, 
“ultimate facts” are but the logical results of the 
proofs, or, in other words, mere conclusions of fact.** 
An “ultimate fact” is the final resulting effeet which 


17. Spain v. Howe, 25 Wis. 625, 26. Standard D. [quot Monson v. 88. Universal Oil Products Co. v. 
30. ein (Cal.App.) 300 P. aad 847] bees Oil ee 12". 2d) 2k, aoe 
: . bd Itimate strain, strength’’). . S. v. Charpentier, 49 F.(2d) 338, 
[a] Purposes of suit.—As used in| * #5 ¥ Man Sis 
an instruction, “ulterior” did not re- 27. Maxted y. Paine, L.R. 4 Exch. ae U. S. v. Smith, 39 F.(2d) 851, 
late to all purposes beyond ihe goers 203, 215. aa Se cs rs 19 FCA) 
judgment sought to be recovered, but ae > a . S. v. Uharpentier, *. 
to all those purposes beyond and ul- 28. Pitzel v. Schneider, 74 N.E 338. 


terior to any jiegitimate and proper 


purposes for which a suit might be 29. 
brought. Spain v. Howe, 25 Wis. 625,|Can.S.C. 46, 
630. “Legitimate purposes” see Le- 


gitimate 36 C.J. p 988 text and note 
43. “Proper purposes” see Proper 50 31. 
C.J. p 724 text and note 36. 146; 


“Private purpose (or purposes)” | E. 34! 
see Private § 2 text and note 49. v. Stilwell, 


18. A maxim meaning “A false 
plea is the basest of all things.” 
Morgan Leg. Max. [cit Branch Leg. 


Cambria Iron Co. v. 
548, 550, 56 Ohio St. 501. 


Fischer, (Cal.App.) 


32. Monson v. 


UH U82, Se, ok oy Wil, 
Moffatt v. Merchants’ Bank, 11 
6 


30. See Perjury § 31. : 


Walker vy. Forbes, 25 Ala. 139, 
First Nat. Bank v. Jones, 114 N. 
349, 350, 219 N.Y. 312; 
7 Daly (N.Y.) 360, 7362; 


Sits 
“Issues of fact” as ultimate facts 
see Issue § 21 note 89 [b]. 


40. Musser v. Musser, 221 S.W. 46, 
50, 281 Mo. 649 [quot U. S. v. Charpen- 
tier, 49 F.(2d) 338]. 


[a] “Issuable fact”? synonymous. 
—Meyer v. Minnehaha County School 
District No. 31, 57 N.W. 68, 4 S.D. 420), 
424 [quot Maxwell Steel Vault Co.. v. 
National Casket Co., 205 F. 515, 525]. 
“Issuable fact” see Issuable 33 C.J. 


Hernandez 


Keynes, 47 N.E. 


Max. 127]. 300 P. 843, 847 (of concrete). p 817. 
- F Beirne f Y [b] ‘“Gegal conclusions” distin- 

19. A maxim meaning “It is of the 83. Universal Oil Products Co. v. : : ‘ 
greatest importance, that beforé all} Skelly Oil Co., 12 F.(2d) 271, 273. Dh Soy TRE ee Neas Fon one S. 
else, stolen property should be _ re- 34. U. S&S. v. Smith, 39 F.(2a) 851 Charpentier 49 F. (2d) 338], “Conelas 
ea Leg. Max. [cit Tay-| 9-0 PT a : ; "| sion of law’ see Conclusion 12 C.J. p 
Oke eh : : ; : 388 text and note 15. 

20. See also ‘Ultimately post; Ul- 35. Universal Oil Products Co. v. 


timatum post. 


Skelly Oil Co., 12 F.(2d) 271, 272 [quot 
U. S. v. Charpentier, 49 F.(2d) 338, 


“Issue” §§ 20-23. 
41. Cheyenne First Nat. Bank v. 


21. Maxwell Steel Vault Co. v. Na-| 339; U. S. v. Smith, 39 F.(2d) 851,| Swan, 23 P. 1433 W as 
tional Casket Co., 205 F. 515, 525 [quot | 3547, ; yo. 865 Lexpl 
Cyc]; Cambria Iron Co. v. Keynes, ] : ; ; i : Wheeler v. Farmer, 38 Cal.’ 208, 216). 
47 N.E. 548, 56 Ohio St. 501, 513. [a] “Evidential facts” distinguish- 42. Generally see Trial §§ 846-979, 

ed.—A clarifying and helpful classifi- | 1067-1169. 


“At the end” see At § 11 text and 
note 10. 


22. Webster D. [quot Read v. State 
Ins. Co., 72 N.W. 665, 103 Iowa 307, 
318, 64 Am.S.R. 180]; Maxwell Steel 
Vault Co. v. National Casket Co., 205 
F, 515, 525 [quot Cyc]; Cambria Iron 
Coun. ‘Keynes, 47 N.E. 548, 56 Ohio St. 
501, 513. See Final 25 C.J. p 1129 text 
and note 48. 


23. Webster D. [quot Read v. State 
Ins. Co., 72 N.W. 665, 103 Iowa 307, 
318, 64 Am.S.R. 180]; Maxwell Steel 
Vault Co. v. National Casket Co., 205 
FB. 515, 525 [quot Cyc]. 


24. Webster D. [quot Read v. State 
Ins. Co., 72 N.W. 665, 103 Iowa -307, 
3813, 64 ’Am.S.R. 180]; Maxwell Steel 
Vault Co. v. National Casket Co., 205 
F, 515, 525 [quot Cyc]. 


Title, Ins. 
Fr, 799, 804. 


36. 


Rule 
“Fast” 36 C.J. p 954. ents § 560 
25. Webster D. [quot Read v. State 37. 


Ins. Co., 72 N.W. 665, 103 Iowa 306%, 
318, 64 ‘Am.S.R. 180]; Maxwell Steel 
Vault Co. v. National. Casket Co,, 205 
F..515, 525 [quot Cyc]. 


524]. 


cation of facts is into ‘evidential and | 
ultimate facts—meaning facts which 
ean be directly established by testi- 
mony or evidence, 
can only be deduced by inference from 
such evidential facts.” 
& Trust Co. 
Finding of ultimate fact | 
distinguished from that of evidentia- 
ry fact see Trial §§ 955, 1154. 
dentiary fact’ see Bvidentiary Dome 
J. p 174 text and note 20. 


“Conclusion of law” distinguished 
see infra note 43 [b]. 


Ultimate facts: 
Generally see Pleading § 16. 


Distinguished from 
see Pleading § 16 note 80 [a]. 


as to see Equity § 404; 


Meyer v. Minnehaha County 
School Dist. No. 31, 57 N.W. 68, 4 S. 
D. 420, 424 [quot Maxwell Steel Vault | 
COnve ‘National Casket Co., 205 F. 515, 


43. Caywood vy. Farrell, 51 N.E. 
1775, 275 ii 480, 482 [quot Maxwell 
Steel Vault Co. v. National Casket 
Go.; 205, F.; 515,525). Sees Kahn tye 
Central Smelting Co., 2 Utah 871, 376 
[rev 102 U.S. 641, 26 "L.Ed. 266] (“the 
ultimate faet to ‘be: ascertained ... 
is none the less a finding of fact be- 
cause drawn as a conclusion from 
other facts’). See also Conclusion 
12 CJ. p 388 note 15 [al]. 


[a] For example, “im an action for 
negligence, a finding that the plaintiff 
}did not use ordinary care to avoid the 
injury, or that the defendant was not 
guilty of willful or wanton injury 

- or, in an action for fraud, a 
finding that the evidence does not 
i\show fraud.” Caywood v. Farrell, 51 
PNiWs 075, 275 TI 480, 482 [quot Max- 
| well Steel Vault Co..'v. National Cas- 
[ket Co., 205 F. 515, 526). 


[b] “Conclusion of law’ distin- 
| guished.—(1) “Although it may not 
be possible to frame a formula which, 
in all cases, will serve as an unfail- 
ing test by which to determine wheth- 


and facts which 


Real Estate 
v. Lederer, 229 


“Ayvi- 


evidential facts 


Pat- } 


For later cases, developments and changes in the law see Annotations, same title and section. number. 


“Ultimate facts,” — 


~ 


ULTIMATE—ULTRA VIRES 


is reached by processes of logical reasoning from 
the evidentiary facts.44 The “ultimate fact” is the 
final or resulting fact reached by processes of logical 
reasoning from the detached or successive facts in 
evidence, and which is fundamental and determina- 
tive of the whole case.t® In general, “ultimate facts” 
include all those facts necessary to be found in a 
given case in order that the determination of the 
right of the parties shall become a pure question 
of law;*® they are those basie and controlling facts 
necessary to be found in order to apply the law to 
them intelligently and to render judgment;*? the 
facts upon which a plaintiff’s right of recovery or 
the defendant’s right to defeat a recovery neces- 
sarily depends.4S In a code provision that a spe- 
cial verdict must present the ultimate facts as es- 
tablished by the evidence, “ultimate” means that 
a fact to be found must be one inhering in, and 
necessary to determine in arriving at, the general 
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divided.”’>3 


ULTIMATUM.** A final proposition, concession, 
or condition;°*® the best terms the negotiator will of- 
fer, the rejection of which usually ends negotia- 
tions.°® <A court, pronouncing an “ultimatum,” has 
been held to make a decision.®? 


ULTIMA VOLUNTAS CASET LIBERA.® 


ULTIMA VOLUNTAS TESTATORIS EST PER- 
IMPLENDA SECUNDUM VERAM INTENTION- 
EM SUAM.®? 


ULTIMUM SUPPLICIUM ESSE MORTEM SO- 
LAM INTERPRETAMUR.°° 


ULTIMUM VITA: MOMENTUM EST MORTIS 
MOMENTUM.®! 


ULTRAMARINE BLUE.®? 
ULTRA POSSE NON POTEST ESSE ET VICE 


verdict.*? 


ULTIMATELY.®® Phrases: “Ultimately account- 


able,”>! “ultimately devolved,’’>? 


er a given deduction states an ulti- 
mate fact or a conclusion of law still, 
‘it is, in many cases . . . the means 
by which the result is to be reached, 
which must determine whether a giv- 
en conclusion is one of fact or of law. 
If from the facts in evidence, the re- 
sult can be reached by that process 
of natural reasoning adopted in the 
investigation of truth, it becomes an 
ultimate fact, to be found as such. 
If, on the other hand, resort must be 
had to the artificial processes of the 
law, in order to reach a final deter- 
mination, the result is a conclusion 
of law.’” Oregon Home Builders vy. 
Montgomery Inv. Co., 184 P. 487, 489, 
490, 94 Or. 349 [quot Levins v. Roveg- 
m10, 2 oo.) L6Tioi Cale 2737 27815 °C) 
“The line of demarcation between 
what are questions of fact and con- 
clusions of law is not one easy to be 
drawn in all cases. It is quite easy 
to say that the ultimate facts are but 
the logical conclusions deduced from 
certain primary facts evidentiary in 
their character, and that conclusions 
of law are those presumptions or le- 
gal deductions which, the facts being 
given, are drawn without further eyi- 
dence. This does not, however, quite 
meet the difficulty. We deduce the 
ultimate fact from certain probative 
facts by a process of natural reason- 
ing. We draw the inference or con- 
clusion of law by a process of artifi- 
cial reasoning, but this last process 
is often in such exact accord with 
natural reason, that the distinction 
is scarcely appreciable. If ultimate 
facts were found only from direct 
evidence to the very fact, the distinc- 
tion between them and conclusions of 
law could be easily drawn, but as 
they are to a great extent presumed 
from the existence of other facts, 
they are conclusions reached by argu- 
ment, by reason, are results deduced 
from an inferential process, in which 
the 


ultimate facts or presumptions of 
fact are reached differs from pre- 


sumptions of law only in this that] 


the latter ‘are reduced to fixed laws, 


and constitute a branch of the par-| 


ticular system of jurisprudence to 
which they belong’; the former, be- 
ing ‘merely natural presumptions, are 
derived wholly and directly from the| 
circumstances of the particular case, 
by the common experience of man- 
kind, without the aid or control of! 


evidentiary facts become the| 
premises and the ultimate fact the) 
conclusion; and this process by which | 


VERSA.®3 


and “ultimately 


any rules of law whatever.’” Levins 
v. Rovegno, 12 P. 161, 71.Cal. 273, 275, 
276 [quot Oregon Home Builders v. 
Montgomery Inv. Co., supra] (quot- 
ing 1 Greenl. Ev. §§ 44-48). ‘“Conclu- 
sion of law’ see Conclusion 12 C.J. p 
388 text and note 15. 


{c] “Mere conclusions” distin- 
guished.—Republic Iron & Steel Co. v. 
Jones, 69 N.E. 191, 192) 32 Ind. 189. 


“Conclusions of fact’ see Conclu- 
sion 12 C.J. p 388 text and note 15. 


“¥nferential fact” see Inferential 31 
C.J. p 1181 note 26 [a]. 


44. Oregon Home Builders v. Mont- 
poner Inv. Co., 184 P. 487, 489, 94 
r, f 


45. Black L. D. [quot Maeder Steel 
Products Co. v. Zanello, 220 P. 155, 
159, 109 Or. 562]. 


Pye U. S. v. Smith, 39 F.(2d) 851, 


47. Apodaca v. Lueras, 278 P. 197, 
199, 34 N.M. 121 [expl Fraser-v. State 
Savings Bank, 137 P. 592, 18 N.M. 
340] (“simply designating the winner 
of the suit is [not] deciding the ‘ul- 
timate fact’’’). 


48. Gerue v. Medford Bridge Co., 
236 N.W. 528, 529, 205 Wis. 68. 


49. Read v. State Ins. Co., 72 N. 
W. 665, 103 Iowa 307, 318, 64 Am.S.R. 
180 [quot Maxwell Steel Vault Co. v. 
National Casket Co., 205 F. 515, 525]. 


50. See Ultimate ante; Ultimatum 
post. 

“Finally” synonymous see 25 C.J. 
p 1131 text and note 8 


51. Seaver v. Bradley, 6 Me. 60, 
4, 


52. In re Huntington’s Estate, 237 
N.Y.S. 282,285, 134. Misc. 873. 


53. Pitzel v. Schneider, 74 N.E. 
779, 780, 781, 782, 216 Ill. 87. 


54. See Ultimate ante; Ultimately 
ante. 

55. Webster New Int. D. [quot 
State v. Speidel, 286 P. 413, 414, 87 
Mont. 221]. 

56. Webster New Int. D. [quot 
State v. Speidel, 2& P. 413, 414, 87 
| Mont. 221]. 

57. State v. Speidel, supra. 


“Decision” 18 C.J. p 27. 


58. A maxim meaning “The last 


ULTRA VIRES.** 
the power or capacity of a corporation, company, or 


In its literal sense, beyond 


without re- 
[eit 


will should be made 
straint.”  Peloubet Leg. Max. 
Taylor L. Gloss. 554]. 


59. A maxim meaning “The last 
will of a testator is to be fulfilled 
according to his true _ intention.” 
Bouvier L. D.. [cit Coke Litt. p 322; 
Broom Leg. Max. 566]. 


60. A maxim meaning ‘‘'The ex- 
tremest punishment we consider to 
be death alone.” Black L. D. [cit 
Dig. 48, 19, 21]. 

61. A maxim meaning 
moment of life is the 
death.” Morgan Leg. 
Branch Leg. Max. 139]. 


62. See Customs Duties § 30 notes 
53 (16) (17). 


63. A maxim meaning “What is 
beyond possibility cannot exist, and 
the reverse (what cannot exist is not 
possible).’”?’ Bouvier L. D. [cit Win- 
gate Max. 100]. 


64. Act, contract, or transaction: 
Generally see Corporations §§ 2163- 


“The last 
moment of 
Maxi” (Fett 


2177, 2525-2531; Counties § 233; 

Municipal Corporations §§ 2125, 

2220-2230; Towns §§ 166, 167. 
Defense: 


Bondholder’s action see Corpora- 
tions § 2614. 


Brokers § 108. 


Public improvement contract see 
Municipal Corporations § 2560. 


Recover special deposit see Banks 
and Banking § 904. 


Tort action see Corporations § 2831; 
Municipal Corporations § 1711. 


Foreign corporations see Corporations 
§§ 39438, 3944. 


Hospitals § 10. 
Judicial supervision: 


Injunctions § 370 et seq; Corpora- 
tions § 1933; Counties § 262. 


Mandamus § 478. 

Municipal Corporations § 320. 
Liability of: 

Officer or agent to: 


Corporation or stockholder see 
Corporations § 1869. 


Creditor see Corporations § 1953. 


Stockholder se i SEP REDE See Corpora- 
tions § 160 
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person.®® Relative to corporations, the term has 
been defined, and distinguished from other terms, 
elsewhere.®® 


UMPIRE.°’ 


UN. “Un” as a preposition is used indiserimi- 
nately,®® and may mean simply “not.”®° As a 
prefix placed before past passive participles it in- 
dicates the absence of the condition or state ex- 
pressed by the participle.*° 


UNABLE.”! Incapable.7? Where “able” is hav- 
ing physical capacity, intellectual capacity or qual- 
ifications, or legal qualifications, “unable,” depend- 
ing on the context, may negatiye one or more of 
these.*2 As used in a constitutional provision rela- 
tive to a judge “unable to hold any term or part 
of a term,” the word means incapable and not dis- 
qualified.** 


Unable to find. Used by a trier of fact, the ecx- 
pression does not necessarily mean that there was 
no evidence so to show, but it does mean that such 
evidence, in his judgment, does not preponderate, 


ULTRA VIRES—UNADMINISTERED ASSETS 


and so, in a legal sense, he is “unable” to make such 
a finding.?® 


Other phrases: “Otherwise unable,’’® “sick and 
unable to work,”?7 “unable or disquahfied to per- 
form the duties of his office,’** “unable or unwilling 
to hold the court,”?® “unable to attend to his du- 
ties,”8° “unable to find any goods or chattels of the 
within named defendants,”*+ “unable to _ hold 
court,”’8? “unable to offer it (the list) at the time 
appointed,’”’? “unable to pay all his debts in full,”’** 
“onable to perform his duties,”*> “unable to settle 
the ecase,’’8* “unable to sit in any matter,’ “una- 
ble to support himself,”’’ “unable to take care of 
themselves, without. becoming a public charge,”®® 
and “unable to testify.”®° 


UNACCRUED RENT.°! Rent before it becomes 
due and which remains unpaid.°? 


UNADJUSTED.°* As applied to a demand, a 
term signifying that the amount is uncertain—not 
agreed upon.®+ : 


UNADMINISTERED ASSETS.° 


Particular acts, contracts, or transac- 
tions: 


Acquisition, holding, or disposition 
of property: 


Generally see Corporations §§ 
2499-2505. 


Foreign corporation see Corpora- 
tions §§ 4034, 4035. 


Assignment for benefit of credi- 
tors see Banks and Banking § 
517. 


Borrowing money see Building and 
Loan Associations § 66. 


Dealing in own stock see Building 
and Loan Associations § 67. 


Doing banking business see Build- 
ing and Loan Associations § 69. 


Increase or reduction of capital 
stock see Corporations §§ 743, 
744, 


Instruments see Corporations §§ 
2784, 2785. 


Leases see Corporations § 2818. 


Loans see Banks and Banking § 
449, 


Subscriptions to or purchase of 
stock see Corporations § 7938. 


Ratification of contract for public 
improvement see Municipal Corpo- 
rations § 2561. 


Right of stockholder 


Corporation see 
1334. 


On behalf of corporation see Cor- 
porations § 1444. 


65. Dis op in Chicago, I. & L. Ry. 
Co. v. Southern Ind. Ry, Co., (Ind.) 70 
N.E. 8438, 852 [cit Anderson L. D.; 
Brown G: D.; Century D.]" ‘C*this 
must be understood to mean lawful 
authority’’). 


66. See Corporations § 2157. 


67. Defined see Arbitration and 
Award § il. 


Distinguished from “special arbi- 
trator” see Arbitration and Award § 
231. 


68. MacDaniel v. U. S., 87 F. 324, 
326, 30 C.C.A. 670 [cert den 19 S.Ct. 
SSh LT te URS GSO. +e oboe Ll Goll s 
State v. Savant, 38 So. 974, 115 La. 
226, 229 [quot State v. Sanders, 68 So. 


to sue: 
Corporations § 


125, 136 La. 1059, Ann.Cas. 1916 105]. 


69. MacDaniel.v. U. S., 87 F. 324, 
326, 30 C.C.A. 670 [cert den 19 S.Ct. 
S809 Li VOLS. O89 er eon Drab mle oi 
State v. Savant, 38 So. 974, 115 La. 
226, 229 [quot State v. Sanders, 68 
Tor a 1386 La. 1059, Ann.Cas.1916E 
105). 


“Not” see 46 C.J. p 497. 


70. Tomlinson v. Ayres, 49 P. 717, 
117 Cal. 568, 571 [cit Webster D.]. 


71. See also Disability 18 C.J. p 
1046; Inability 31 C.J. p 369. 
72. Webster D. [quot State ex rel. 


Dunlap v. Higbee, 
829, 328 Mo. 1066]. 


“Incapable” 31 C.J. p 371. 


73. State v. Higbee, 43 S.W.(2a) 
825, 829, 328 Mo. 1066. 


“A. judge may be able to try a case, 
possess all the physical and intellec- 
tual capacities to do the job, and be 
disqualified by reason of interest in 
the case. One may be perfectly able 
to run a foot race, but barred from 
the competition because he is ineligi- 
ble, and for that reason cannot run 
the TAce i: . A man may be per- 
fectly able to pay a judgment against 
him, but cannot pay it because re- 


43 S.W.(2d) 825, 


strained by an injunction.” State v. 
Higbee, supra. 

“Able”? 1 C.J. p 304. 

74. State v. Higbee, 43 S.W.(2d) 


825, 829, 328 Mo. 1066 
“Disqualified” 18 C.J. p 1283. 


75. McClary v. Hubbard, 122 A. 
469, 97 Vt. 222, 238 [quot White River 
Chair Co. v. Connecticut River Power 
Co. of New Hampshire, (Vt.) 162 A. 
859, 865, 866]. 


se See Judges § 150 text and note 
33. 

77. See Sick 58 C.J. p 707 text and 
note 23. 
Peri fee See Judges § 150 text and note 


79. Nexasié Pachie wOoailkCcovery. 
Ars (Tex.Civ.App.) 198 S.W. 1034, 
10 


80. Taylor v. State, 38 So. 380, 385, 
49 Fla. 69. See District and Prose- 
cuting Attorneys § 82 note 83 [d]. 


81. Treptow v. Buse, 10 Kan. 170, 
178. See Executions § 869 note 56 
[a] -€9).. 

82. State v. Higbee, 
825, 829, 328 Mo. 1066. 


43 S.W.(2d) 


[a] “In any case where the judge 
cannot preside” distinguished.—As 
used in a _ constitutional provision 


relative to the disability of judges, 
the difference in meaning between 
the two expressions is between “in- 
ability to ‘hold court’ at all and a 
‘case’ where the judge cannot pre- 
side, though he might be able to hold 
court.” State v. Higbeé, 43 S.W.(2d) 
825, 829, 328 Mo. 1066. 


83. Edwards Mfg. Co. v. Farring- 
ton, 66 A. 309, 311, 102 Me. 140. 

84 Martin v. Bigelow, 73 N.Y.S. 
443, 445, 36 Misc. 298, 300 (‘“‘which 
means presently unable so to do’’). 

85. Peo. ex rel. Liberty v. Cooke, 
VT ON.YeS 186, 7S 1S aT Seen SSA os 
Dive 351. 

sé. Colburn y. Snell, 
306, 144 Okl. 114. 

87. In re Crawford's Estate, 
A. 585, 587, 307 Pa. 102. 


88. Burcham v. Burcham, 40 N.E. 
28, 12 Ind.App. 625. 

s9. Inre Day, 27 F. 678, 681. 

$0. Wessling v. Southern Pac. Co., 
3. P.(2d) 22, 25, 116 Cal.App. 447; 
Hansen-Rynning y. Oregon-Washing- 


ton R. & Nav. Co., 209 P. 462, 465, 105 
OOts 


Disability of witness as ground for 
admission of: 


Depositions §§ 358-359. 


Former evidence see Criminal Law § 
1557. See also Evidence §§ 517-523. 


91. “Accrued” see Accrue 1 C.J. Dp 
733 text and notes 24-26. 


“Rent” 54 C.J. p 382. 


92. Elms Realty Co. v. Wood, 225 
S.W. 1002, 1005, 285 Mo. 180. 


289 P. 304, 


160 


93. See Adjust 1 C.c. p 1237. 

94, Richardson vy. Woodbury,’ 43 
Me. 206, 214. 

“Demand” 18 C.J. p 478. 

95. Defined see Executors and Ad- 


ministrators § 2744. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNA EADEMQUE MANUS, ETC—UNAUTHORIZED 


UNA EADEMQUE MANUS VULNUS OPEM- 
QUE FERAT.** 


UNA ELECTA VIA NON DATUR RECURSUS 
AD ALTERAM.®? 


UNALIENABLE®*® RIGHT.®® One of the rights 
of conscience;! one of the natural, essential, and in- 
herent rights which belong to all men;”? a right 
which, in its very nature, cannot be surrendered to 
government or to society, because no equivalent can 
be received for it, and which neither the government 
nor society can take away, because they ean give no 
equivalents.® 


Phrase: “Natural and unalienable right.”’4 
UNAMBIGUOUS.® Susceptible of but one mean- 


ing,® and that meaning, of an instrument, ascer- 
tainable from the terms of the instrument, without 
the aid of extraneous testimony.? 


UNANIMOUS.$ 


Phrases: “Unanimous affirmanee,”® and “unani- 
mous vote of all the members of the council.’’!° 


UNANIMOUSLY.'! Of resolutions adopted by a 
club, “unanimously” does not mean that every one 
present voted for the proposition, but it may, and 
generally does, mean, when a viva voce vote is tak- 
en, that no one voted in the negative.?? 


Phrase: ‘Unanimously adopted by the 


96. A maxim meaning 
and the same hand bring both wound 
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board.”’13 
UNANTICIPATED.*4 


UNA PERSONA VIX POTEST SUPPLERE 
VICES DUARUM.'® 


UNAPPROPRIATED.'® With reference to min- 
ing property,'? “unappropriated” refers to land that 
is not in the possession of one who claims the right 
of possession by virtue of a compliance with the 
law.1§ 


“Unappropriated public lands.” A term that im- 
phes that the lands are subject to entry under the 
homestead laws of the United States.19 


“Unappropriated waters,”’?° as used in a statute, 
obviously did not apply to waters granted to ripa- 
rians by virtue of their grants, except so much of 
the waters as were not necessary for riparian uses.*1 


UNASCERTAINED DUTIES.?2 A preliminary 
payment ;?* a sum in gross and by estimate, intend- 
ed to be large enough to cover the actual legal 


amount of duty, when ascertained.*+# 


UNAUDITED.?5 Phrase: "7" All 


claims.’’?® 


UNAUTHORIZED.** Phrases: “Unauthorized by 
law,’’?8 “unauthorized” drinking of intoxicating liq- 


unaudited 


and remedy.” Morgan Leg. Max. [cit 
Riley Leg. Max. 473]. 


97. A maxim meaning ‘‘Where the 
means and opportunities are equal, 
he who has once elected one thing can 
not have recourse to another thing.” 
Morgan Leg. Max. 


98. See Alienable 2 C.J. p 2034; In- 
alienable 31 C.J. p 370. 


99. See Inalienable Rights 31 C.J. 
p 370. 

Generally see Civil Rights 11 C.J. p 
799; Constitutional Law §§ 444-484. 

1. Hale v. Everett, 53 N.H. 9, 60, 
16 Am.R. 82. 

“Conscience, right of’ 12 C.J. p 

2 

2. Hale v. Everett, 53 N.H. 9, 60, 


16 Am.R. 82. 
“Natural rights” see Natural § 13. 


3. Hale v. Everett, 53 N.H. 9, 60, 
16 Am.R. 82. 


4 Hale v. Everett, 53 
16 Am.R. 82. 


[a] Right to worship God.— 
“ ‘very individual has a natural and 
unalienable right to worship God, ac- 
cording to the dictates of his own 
conscience and reason’; and it is also 
his ‘natural and unalienable right’ not 
to be ‘hurt, molested, or restrained in 
his person, liberty, or estate, for wor- 
shipping God in the manner and sea- 
son most agreeable to the dictates of 
his own conscience, or for his reli- 
gious profession, sentiments, or per- 
suasion,’ provided he does not dis- 
Tuep others.” Hale v. Everett, 53 N. 

095.60; 16 Am... 682 sfquot: Const: 
(1792) art Walle 


5. See Ambiguity 2 C.J. p 1313; 
Ambiguous 2 C.J. p 1316. 


6. Lawrie v. Miller, (Tex.) 45 S. 


Ni. 95-60, 


Generally see Courts § 327. 


Affirmance by intermediate court 
see Appeal and Error § 3071. 


Arbitration and Award § 210. 


Vote by municipal counsel see Mu- 
nicipal Corporations § 777. 


9. Peo. v. Sutphin, 59 N.E. 770, 166 
NoYes 63, 169. 


[a] “Unanimous reversal” distin- 
guished.—‘“A unanimous reversal dif- 
fers from aseunanimous affirmance, in 
that the latter necessarily involves 
the conclusion that there was suffi- 
cient evidence to sustain the facts, 
whereas the former may be based 
upon the facts as well as the law.” 
Peo. v. Sutphin, 59 N.E. 770, 166 N.Y. 


163, 169. See Appeal and Error § 3071 
note 54 [cl]. 
10. Crickenberger v. Town of 


Westfield, 58 A. 1097, 71 N.J.Law 467. 


[a] “Includes all present or ab- 
sent members.’’—Crickenberger  v. 
Town of Westfield, 58 A. 1097, 71 N.J. 
Law 467. 


11. See also Unanimous ante. 


12. State v. Stephens, 189 S.W. 
630, 631, 195 Mo.App. 34. 


13. Coxon y. Inhabitants of City 
of Trenton, 73 A. 253, 254, 78 N.J.Law 


26. 
14. Danger see Negligence § 508. 


15. A maxim meaning “One per- 
son can hardly fill the places of two.” 
Burrill L. D. [cit Branch Pr.]. 


16. See Appropriate 4 C.J. p 1456; 
Appropriation 4 C.J. p 1458. 


17. See Mines and Minerals 40 C.J. 


said 
“Tet one|[W-.(2d) 172, 173. 18) pGillyfe 
7. Lawrie v. Miller, supra. 18. Conn v. Oberto, 76 P. 369, 32 
5 Colo. 313, 317. 

8. See also Unanimously post. 
3 A [a] “Wnoccupied”® equivalent.— 
La Satenpoeee Conn v. Oberto, 76 P. 369, 32 Colo. 
Decision: 313, 381%. -“Unocceupied’. [39 Cyensssile 


19. Cathcart v. Minnesota & M. R. 
Co., 157 N.W. 719, 720, 133 Minn. 14. 


Disposal see Public Lands § 47 et 
seq. 
“Vacant lands” [39 Cyc 1108]. 


20. “Appropriate” applied to wa- 
ter see 4 C.J. p 1457 text and note 44. 


Sap see Waters [40 Cyc 
21. Motl v. Boyd, 286 S.W. 458, 
401 42) 116, Pexs 82. 


22. Ascertainment 
Duties §§ 95-221. 


23. Moke v. Barnéy, 17 F.Cas.No. 
9,698, 5 Blatchf. 274. 


see Oustoms 


24. Moke v. Barney, supra. 
25. See Audit 6 C.J. p 846. 
26. Cawley v. Pershing 


County, 
255 P. 1073, 1075, 50 Nev. 2387. 


“Claim 2 I laGrd. Diaeho: 
27. See Authorize 6 C.J. p 865. 


28. New York Fire Dept. v. Stan- 
wae 51 N.Y.S. 242, 28 App.Div. 334, 


[a] “Prohibited by law” distin- 
guished.—As used in certain stat- 
utes relative to individuals and asso- 
ciations engaged in the insurance 
business, the phrase does not mean 
“prohibited by law’; the words “sim- 
ply refer to acts which are not done 
under direct statutory authority.” 
New York Fire Dept. v. Stanton, 51 
N.Y.S. 242, 28 App.Div. 334, 336 [aff 
54 N.E. 28, 159 N.Y. 225]. “Prohibit- 
ed by law” see Prohibit 50 C.J. p 650 
text Hind note 98. 
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uor,? 


UNAVOIDABLE.*? 


necessary.°° In this sense 


cannot prevent it;*5 


it is not “unavoidable” ;*° 


In still another sense, 
not voidable ;*? 
void.#% 


[§ 2] B. Unavoidable Accident*4+—1. In General. 


unavoidable accident” is an 


An be 


29. Vose v. Miller, 36 N.W. 583, 
586, 23 Neb. 171 [quot Ankeny v. Raw- 
houser, 95 N.W. 1053, 1054, 2 Neb. 
(Unoff.) 382 (‘precisely what was 
meant by the term ‘unauthorized,’ 
Judge Cobb did not define. In the 
case before us the drinking was after 
the adjournment of court, and before 
the commencement of the next day’s 
session, and would seem to be as 
much ‘authorized’ as any drinking of 
intoxicants on the part of an indi- 
vidual ever is. . Probably the 
court in that case meant by ‘unau- 
thorized’ the procurement of liquors 
without the court’s authorization by 
jurors sitting as such, either during 
court sessions or in deliberation upon 
a case submitted’) ].. 


30. Pugh v. Raleigh, etc., R. Co., 
6H UIN.C.. 359.7 3:60: 
31. See Avoid 6 C.J. p 874; Avoid- 


ance 6 C.J. p 875; Unavoidably post; 
Unavoidableness post. 


Circumstances releasing lessee 
from payment see Mines and Minera 
§ 644. 


32. Century D.; Webster Int. D. 
[both quot’ Day Wood Heel Co. v. 
Rover, 175 N.E. 588, 590, 123 Ohio St. 
349]; Westinghouse Blectric & Mfg. 
vy. Ohio Brass Co., 186 F. 518, 520. 


[a] ‘Inevitable’ synonymous in 
legsl, as well as common, parlance. 
Fish v. Chapman, 2 Ga. 349, 356, 46 
Am.D. 393 [quot in part Barly Vv. 
Hampton, 82 S.E. 669, 671, 15 Ga. 
App. 965]. 

“Inevitable” 31 C.J. p 975. 


33. Webster Int. D. [quot Day 
Wood Heel Co. v. Rover, 175 N.E. 588, 
590, 123 Ohio St. 349]. 


34 Century D. [quot Day Wood 
Heei Co. v. Rover, 175 N.E. 588, 590, 
123 Ohio St. 349]. 


35. Webster Int. D. [quot Day 
“Wood Heel Co. v. Rover, 175 N.E. 588, 
590, 123 Ohio St. 349]. 


“Necessary” 45 C.J. p 580. 


36. Westinghouse Blectric & Mfg. 
Co. v. Ohio Brass Co., 186 F. 518, 520. 


[a] “A storm is ‘unavoidable’ in 
the sense that it cannot be prevent- 
ed.” Newport News, etc., Co. v. U. 
S:, 61 B. 488, 490;°9 C.C.A. 579 [quot 
San Pedro, WU.’ As’& “Sls tR.. Col -yv. 
United States, 220 F. 787, 744]. 


37. Day Wood Heel Co. v. Rover, 
175 N.E. 588, 590, 123 Ohio St. 349. 
See Chicago, ete., R. Co. v. Harring- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


® and “unauthorized persons.’’?° 


[§ 1] A. In General. 
one sense, “unavoidable” is inevitable ;?? incapable of 
being shunned or prevented ;** not to be shunned ;** 
“unavoidable” 
a condition of affairs impossible to avert.*® 
word is used in another and divergent sense;*" it 
has been said, a thing is generally considered “ 

avoidable” when common prudence and foresight 
if by any care, prudence or 
foresight a thing could have been guarded against, 
and in this sense, a re- 
sult, to be “unavoidable,” need not be absolutely 
inescapable,*® and yet it is a very strong word.*? 
“unavoidable” 
incapable of being made null or 


In 


AT 
; due car 
refers to lue care; 


But the 


statute imposing 
an “unavoidable 


is defined as Pivngea 


the railroad sought to be penalized.*® 
as used in a statute relative to the limitation of 
actions, where the writ fails of sufficient service by 
“unavoidable accident,” is defined’ elsewhere.°° 


UNAUTHORIZED—UNAVOIDABLE 


unknown cause, or an unusual and unexpected event 
from a known eause.*® 
“unavoidable” in the sense of inevitable*® as well 
as in the sense of unavoidable by the exercise of 
thus, an “unavoidable accident” is de- 
fined as an inevitable accident which could not have 
been foreseen and prevented by using ordinary dil- 
igence, and resulting without fault.*§ 


Certain definitions include 


Within a 
a penalty on a railroad company, 
accident” is one unavoidable by 
The term 


“Wail, drought or any unavoidable aec- 
cident or casualty,’®! “in ease of casualty, or un- 


avoidable accident, or the act of God,”’®? “unavoid- 


event from an 


ton, 61 N.E. 622, 628, 192 Ill. 9 (re- 
jecting contention that ‘‘unavoidable” 
is synonymous with “inevitable” and 
holding that ‘unavoidably,’ as used 
in a declaration that an engine and 
cars “were unavoidably run and driv- 
en upon the said track,’ the switch 
of which had been left open, ‘‘ ‘means 
unavoidably by the exercise of ordi- 
nary or due care on the part of the 
persons operating and controlling the 
engine and two cars’” See also 
New Trial § 264 text and note 61 and 
infra §§ 4-6. 


“Tt will be seen that Bouvier’s defi- 
nitions of ‘unavoidable casualty’ and 
‘unavoidable delay’ are wholly incon- 
sistent with his definitions of ‘un- 
avoidable accident’ and ‘unavoidable 
cause,’ and the inconsistency appear- 
ing in the Bouvier definitions but ex- 
emplifies the two lines of interpreta- 
tion upon which the courts have di- 
vided.’” Day Wood Heel Co. v. Rover, 
175 N.E. 588, 590, 123 Ohio St. 349. 


3s. | U. 'S. Casualty. Co. v.' Smith, 
129 S.E. 880, 885, 34 Ga.App. 363. 


[a] In policy of marine insurance, 
“unavoidable”? means “unpreventable 
by the persons operating the boat 
with due care and skill.” Hillman 
Transp. Co. v. Home Ins. Co., 112 A. 
108, 110, 268 Pa. 547. 


39. Bouvier L. D. [quét Day Wood 
Heel Co. v. Rover, 175 N.E. 588, 590, 
123 Ohio St. 349]; Central Boat Line 
v. Lowe, 50 Ga. 509, 511. 


40. In re MacLauchlan, 9 F.(2d) 
534, 535. 

41. In re MacLauchlan, _ supra 
(‘such limitations as Maule, J., sug- 


gested for the ‘possibility’ of retriev- 
ing a shilling from the Thames are 
about all that can be suggested’). 


42. Century D.; Webster Int. D. 
[both quot Day Wood Heel Co. v. 
Rover, 175 N.B. 588, 590, 123 Ohio St. 
349]. 


“Voidable” [40 Cyc 214]. 


43. Century D.; Webster Int. D. 
[both quot Day ‘Wood Heel Co. v. 
Rover, 175 N.E. 588, 590, 123 Ohio St. 
349]. 


“Null” 46 C.J. p 832. 
“Woid” [40 Cyc 214]. 


44. See also Unavoidable Casualty 
infra § 5. 


“Accident” 1 C.J. p 390; Accident 
Insurance § 72; Negligence § 126. 


“Avoidable accident” see Accident 


able accident, necessity, or distress of weather,”’>® 


§ 6 note 42 [a]. 
Unavoidable accident: 
Damages see Collision § 312. 


Damage without injury see Actions § 
63; Damnum Absque Injuria 17 CG. 


Je Dello “Dorts25) 26. 
Defense see Assault and Battery § 
21; Auctions and Auctioneers § 57 


note 17 [a]; Carriers §§ 111, 999, 
1335; Collision §§ 17-19; Master 
and Servant § 48; Navigable Wa- 
ters § 104; Negligence § 126; Ship- 
ping §§ 255, Wie 


Explanation ie see Evidence § 1601 
text and note 10. 


Ground for: 
New Trial §§ 157-215, 525. 


Opening and vacating judgment or 
decree see Equity §§ 899, 958; 
Judgments §§ 515-538. 


45. Overcash v. Charlotte Electric 
R., Light & Power Co., 57 S.H. 377, 
879, 144 N.C. 572, 12 Ann.Cas. 1040 
[quot Crutchfield v. Richmond, ete., 
R. Comey (6. NICV E3820. F322 (defining 
“aecident”) ]; Smith v. Southern R. 
Co., 40 S.E. 86, 129 N.C. 374, 376. See 
Clyde v. Richmond, ete., R. Co., 59SHE 
394, 399 [quot U. 'S. v. Kansas City 
Southern Ry. Co.,.189\ Fo 401,547 gale 
Avra v. Karshner, 168 N.E. 237, 238, 
32 Ohio App. 492 (both defining “un- 
avoidable accident” as ‘fone which oe- 
curs without any apparent cause, at 
least without fault attributable to 
anyone’’). 


46. See supra § 1. 
47. See supra § 1; infra text and 
note 48. 


48. Bouvier L. D. [quot Day Wood 
Heel Co. v. Rover, 175 N.E. 588, 590, 
123 Ohio St. 349]. 


49. Patterson v. Missouri Pac. R. 
Co., 94,.P. 138, 77 Kans) 286, 24305 
1 R.A.N. S. 733 [quot Hardwick Farm- 
paslek Elevator Co. v. Chicago, ete, R. 

124 N.W. 819, 821, 822, 110 Minn. 
35, 19 Ann.Cas. 1088]. 


zee See Limitations of Actions § 


51. Ryley-Wilson Grocer Co. v. 
Seymour Canning Co., 108 S.W. 628, 
632, 129 Mo.App. 325. 


52. United States v. New York, O. 
& W. Ry. Co., 216 B.. 702: 704: 706. 


53. U.S. v. Hayward, 26 F.Cas.No. 
15,336, 2 Gall. 485, 


\ 
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“anavoidable accident to machinery,’®* and “un- 
avoidable, serious acecident”;°° also “strikes, un- 
avoidable accidents, or other public calamity,’’®* 
“unavoidable accidents and dangers of the river,’?’®? 
“unavoidable accidents only excepted,”®* and “unless 
prevented by unavoidable accidents.’ 


[§ 3] 2. In Sense of Inevitable. In the sense in 
which “unavoidable” means inevitable, as distin- 
guished from “unavoidable” by the exercise of due 
care,°° an “unavoidable accident” is an inevitable 
occurrence ;®1 one from which there is no escape,®? 
inevitable or absolutely unavoidable, because effected 
or influenced by the uncontrollable operations of 
nature.®3 In this sense, “unavoidable accident” 
comprehends only damage and destruction arising 
from supervening and uncontrollable forces or ac- 
cident.°* In the case of an “unavoidable accident,” 
as of an “act of God,” there must be a vis major®°— 
the interfering cause must be irresistible.*® 


Act of God synonymous. ‘“Unavoidable accidents” 
are the “acts of God.’’®? 


[§ 4] 3. In Sense of Unavoidable by Exercise of 


54. 
808. 


55. Johnson v. Homestead-Iron 


The Aquarius, 44 F.(2d) 805, : 
er 


‘unavoidable,’ or ‘inevitable’ ’’); 
v. Davenport, 21 Tex. 
(“the use of the word 
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Due Care. In the sense in which “unavoidable” 
means unavoidable by the exercise of due eare, as 
distinguished from “unavoidable” as inevitable,®’ 
an “unavoidable accident” does not mean an accident 
which it was physically impossible in the nature of 
things for a defendant to have prevented,®® but 
one in which ordinary eare and diligence could not 
have prevented the happening of the thing that did 
happen;7° an accident which could not have been 
obviated by the exercise of legally requisite care by 
any of the persons whose responsibility for the oe- 
currence is asserted or denied;*! an accident which 
could not have been prevented by the exercise of 
ordinary care and prudence;7? a casualty which 
happens when all the means which common prudence 
suggests have been used to prevent it;*? a casualty 
which occurs without negligence of either party, and 
when all means which common prudence suggests 
have been used to prevent it;7* an occurrence which 
cannot be avoided by that degree of prudence, fore- 
sight, eare, and caution which the law requires of 
every one under the circumstances of the partic- 
ular case,** that is, such care and caution as would 


Fow- 
626, 632 
‘unavoidable’ 


than the former [unavoidable acci- 
dents]; the two phrases mean the 
same thing.” Fish v. Chapman, 20 


Dyke Mines Co., 193 P. 1036, 1041, 98 
Or. 318. 


[a] As used in contract, “an un- 
avoidable, serious accident means in 
such contract any unusual, unexpect- 
ed, and unintended occurrence, and 
not brought on by failure to exercise 
ordinary care and prudence, and of 
such character that the parties could 
not reasonably have contemplated the 
same at the time of the contract to 
take adequate precautions to prevent 
it by the exercise of ordinary dili- 
gence, prudence, and foresight, and 
which causes such interference and 
resulting delay as could not by such 
diligence, prudence, and _ foresight 
have been avoided.” Johnson vy. 
Homestead-Iron Dyke Mines Co., 193 
P. 1036, 1041, 98 Or. 318. 


56. Patterson v. Missouri Pac. R. 
Co., 94 P. 188, 77 Kan. 236, 242, 15 
L.R.A.N.S. 733. 


57. See Shipping § 636 text and 
note 67 
58. McGehee v. Hill, 4 Port. (Ala.} 


170, 175, 29 Am.D. 277. 


59. Anderson v. Hines, 203 P. 726, 
727, 110 Kan. 250. 


60. See supra § 1. 


61. Newport News & Mississippi 
Valley Co. v. U. S., 61 IF. 488, 490, 9 
C.c.A. 579 [quot San Pedro, etc. R. 
Co. v. U. S., 220 F. 737, 7441]. 


[a] “Inevitable accident” synony- 
mous.—Fish v. Chapman, 2 Ga. 349, 
356, 46 Am.D. 393 [quot U. Sov: 
New York, etce.,. R. Co., 216) F. 702, 
705; U. S. v. Kansas City Southern 
Ry. Co., 189 F. 471- 477; Early v. 
Hampton, 82 S.E. 66%, 671, 15 Ga.App. 
95]. See Walpole v. Bridges, 5 
Blackf. (Ind.) 222, 223 (“unavoidable 
or inevitable accidents’’); Leland v. 
Empire Engineering Co., 108 A. 570, 
575, 185 Md. 208 (“ ‘inevitable acci- 
dents’ . . . said to be synony- 
mous”); Haulenbeek v. Hunt, 63 N.Y. 
S. 405, 49 App.Div. 47, 49 (“unavoid- 
able accident is usually termed ‘in- 
evitable accident’’’); Tabor v. Mc- 
Kenzie, (Tex.) 49 S.W.(2d) 874, 878 


(“the kind of accident under consid- } 


is generally denoted by a 


eration 
‘pure,’ 


modifying adjective such as 


{‘‘unavoidable accidents” excepted in 
bill of lading] . . instead of the 
usual word ‘inevitable,’ does not vary 
the meaning of the instrument’). 
See also Inevitable 31 C.J. p 975 text 
and notes 52, 54; Negligence § 126. 


[b] In statute relative to judg- 
ment on bonds under embargo stat- 
utes, unless proof be produced of re- 
landing, or loss by sea, or ‘other un- 
avoidable accident,” “unavoidable ac- 
cident” is any aceident which renders 
a breach of the condition inevitable, 
as distinguished from “loss by sea,” 
to which “unavoidable” is not at- 
tached, and which would be an excuse 
for failure to perform, “although 
something was to be ascribed to 
human negligence.’ Dixon v. United 
States, 7 Fed.Cas.No. 3,934, 1 Brock. 
177 [quot in part United States ‘v. 
Kansas City Southern Ry. Co., 189 F. 
471, 477]. 


[c] Illustrations of accidents held 
not “unavoidable.’”—(1) Shooting at 
a fox and killing a dog, although un- 
intentionally, because a_ voluntary 
act. Wright v. Clark, 50 Vt. 130, 135, 
28 Am.R. 496. (2) Upsetting a wagon 
on a decayed bridge. Fish v. Chap- 
man, 2 Ga. 349, 357, 46 Am.D. 393. 


“Accident” 1 C.J. p 390. 


é2. E. P. Barnes & Bro. v. HKastin, 
227 -S.W. 578, 580, 190 Ky. 392. 


63. Anderson L. D. [quot Dreyer v. 
People, 58 N.E. 620, 59 N.E. 424, 188 
Tl. 40,.51, 258 DERA. 8:69]. 


64. U. S. v. Kansas City South- 
ern Ry. Co., 189 F. 471, 478. 


65. “Vis major” [40 Cyc 213]. 


66. Central Boat Line v. Lowe, 50 
Ga. 509, 511. 


67. Fish v. Chapman, 2 Ga. 349, 
356, 46 Am.D. 393 [quot Central of 
Ga. R. Co. v. Hall, 52 S.E. 679, 688, 124 
Ga. 322, 110 Am.S.R. 170, 4 L.R.A.N.S. 
898, 4 Ann.Cas. 128; Early v. Hamp- 
ton, 82 S.E. 669, 671, 15 Ga.App. 95]. 
See Walpole v. Bridges, 5 Blackf. 
(Ind.) 222, 223 (‘unavoidable acci- 
dents” included in ‘fact of God’). See 
also Carriers § 132 text and note 18. 
Compare infra § 4 text and note 85. 


“The latter words [acts of God] 
express the same acts, and no more 


Ga. 349, 356, 46 Am.D. 393. 


“Act of God” 1 C.J. p 1172; Car- 
riers § 132; Negligence § 127. 

68. See supra § 1. 

69. Dygert v. Bradley, 8 Wend. 
(N.Y.) 469, 473 (‘in legal phrase- 
ology”). 


70. Atlantic Coast Line R. Co. v. 
Cook, 128 S.E. 75, 76, 34 Ga.App: 1 
(holding such instruction not erro- 
neous). 


71. Dwyer v. Chew, 131 A. 350, 351, 
149 Md. 281 (“as a subject of judicial 
inquiry’’). 

72. Wollaston vy. Stiltz, 114 A. 198, 
200, 31 Del. 273; Lemmon v. Broad- 
water, ¥108) Alc2 73) 275; 30 ebelir 4725 
Travers v. Hartman, 92 A. 855, 857, 28 
Del. 302. 


73. Hodgson v. Dexter, 12 F.Cas. 
No. 6,565, 1 Cranch C.C:~109 [quot 
Kirby v. Davis, 97 So. 655, 656, 210 
Ala. 192; Buektrot vy. Partridge, 265 
Po (68, 71,9 130 "OK a2 2h SWalsonunve 
Roach, 222 P. 1000, 1002, 101 Okl. 30] 
(“by common acceptation’’). 


74 $Wilson v. Roach, 222 P. 1000, 
101 Okl. 30 [quot Haskell v. Kennedy, 
L.P(2d). 729, 732,151 OK 125)" Buek- 
trot v. Partridge, 265 P. 768, 771, 130 
Okl. 122]. 


75. United States v. Southern Pac. 
Co., 157 F. 459, 461; Newport News & 
Mississippi Valley Co. v. U.-S., 61 F. 
488, 490, 9 C.C.A. 579 [quot San Pedro, 
etc R. ‘Co. wa, Us Suda 20h Seas 
Trevillian v. Boswell, 43 S.W.(2d) 715, 
719; 241 Ky.12387. 


{a] Similar definitions.—(1) An 
accident “not occasioned in any de- 
gree, remotely or directly, by such 
want of due care as the law holds 
every one bound to exercise.” Ander- 
son L. D. [quot Callaway v. Spurgeon, 
63 Ill.App. 571, 573]. (2) “An acci-” 
dent not occasioned in any degree, 
either remotely or directly, by the 
want of such care and skill as the law 
holds every man bound to exercise.” 
Newport News & Mississippi Valley 
Co. v. 'U. S., 61 EF. 488, 490, 9:C.Ci A. 
579 [quot San Pedro, ete., R. Co. v. 
U. Si, 220° BE. 737, 744]; Dygert v. 
Bradley, 8 Wend. (N.Y.) 469, 473; 
Dallas Ry. & Terminal Co. vy. Darden, 
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have been exercised by a man of ordinary prudence 
under the circumstances of the particular case;7® 
such an unexpected catastrophe as occurs without 
anyone being to blame for it,’7 that is, being guilty 
of negligence in doing or permitting to be done or 
omitting to do the particular thing that caused such 
casualty.7* If an injury occurs without the neg- 
ligence of either party, it is an “unavoidable acci- 
dent”;7® the essential: meaning conveyed by “un- 
avoidable accident” is that it happened unexpect- 
edly and without fault;8° it is necessarily an acci- 
dent occurring not because of neglgence;*! it ex- 
ists where the injuries or damages are not proxi- 
mately caused by any negligence of commission or 
omission on the part of either party.** Conversely, 
an accident which could have been prevented or 
avoided by the exercise of ordinary prudence is not 
an “unavoidable accident” ;** there is an ‘“unavoid- 
able accident” only where there is an absence of 


(Tex.) 38) S.W.(2d) 777; 779. [quot 


UNAVOIDABLE 


negligence.’* In this sense of the term, “unavoida- 
ble accident” is not limited to such causes as are 
within the common-law meaning of “act of God,” 
which confines it to occurrences happening without 
human intervention and notwithstanding human ef- 
fort to prevent it, but includes those causes in which 
human agencies occur.*®> In a more limited sense, 
“unavoidable accidents” has been defined as such 
as result from human agency alone, but which are 
“unavoidable” under the circumstances.*® An “un- 
avoidable accident” is a pure accident, for which 
no one is responsible;8* “unavoidable accident” and 
“pure accident,”’* “pure and simple accident,”®?® 
“mere accident”®® are synonymous.? 


[§ 5] C. Unavoidable Casualty.°2 In the sense in 
which “unavoidable” means inevitable,°? “unavoid- 
able casualty” signifies events or accidents which 
human prudence, foresight, and sagacity cannot pre- 


ae ; 


Tabor v. McKenzie, 
(2d) 874, 878]. 


16.) U-S. V2 Southern P2'Co.7 1578. 
459, 461. 


77. Magnolia Coca Cola Bottling 
Ss Ur at (Tex.) 47 S.W.(2d) 901, 
902, 903. 


78. Magnolia Coca Cola Bottling 
Co. v. Jordan, (Tex.) 47 S.W.(2d) 901, 
903. See Fort Worth & R. G. Ry. 
Co. v. Sageser, (Tex.) 18 S.W.(2d) 246, 
250 (as used in an instruction, a 
definition of ‘‘unavoidable accident” 
as “an event happening suddenly and 
unexpectedly, without the foresight 
or knowledge of a person and without 
fault or negligence on the part of 
anyone, which caused the resulting 
injury or damages” was not preju- 
dicial to the defendant, although ‘‘the 
omission of the word ‘knowledge’ un- 
der the testimony would doubtless 
contribute . . to the technical 
accuracy of the definition, but the 
word ‘fault’ as used is merely synony- 
mous with the word ‘negligence’ ’’). 


79. Galveston, ete., R. Co. v. Gorm- 
ley, (Tex.Civ.App.) 35 S.W. 488, 489 
[quot Wilson v. Roach, 222 P. 1000, 
1002, 101 Okl. 30; Magnolia Coca Cola 
Bottling Co. v. Jordan, (Tex.) 47 S.W. 
(2d) 901, 903]. See Tawney v. Atchi- 
son, D&S. W. Ry. Co., 114. P. 223,224, 
84 Kan. 354 (‘where neither defend- 
ant nor plaintiff was* guilty of negli- 
gence, the injuries were caused by an 
‘unavoidable accident’ ”’). 


g0. American Glycerin Co. v. Ken- 
ridge Oil Co., (Tex.) 295 S.W. 633, 
635. 

81. Flanagan v. Chicago City R. 
Co., 90 N.E. 688, 2438 Ill. 456, 460; 
Avra v. Karshner, 168 N.E. 237, 238, 
32 Ohio App. 492. 


g2. Stedman Fruit Co. v. Smith, 
(Tex.) 28 S.W.(2d) 622, 627. See 
Texas & P. Ry. Co. v. Edwards, (Tex.) 
36 S.W.(2d) 477, 480 (“if neither par- 
ty was negligent, and the collision oc- 
curred without fault to either party, 
then the accident would in law be 
classed as unavoidable’); Wichita 
Valley R. Co. v. Southern Casualty 
Co., (Tex.Commn.App.) 284 S.W. 940, 
941 [quot instruction] (“ ‘unavoidable 
accident’ is an accident that is not 
contributed to by the negligence of 
either party’’). 

[a] Overflows, although not of an 
extraordinary nature, that could not 
have been foreseen, are “unavoidable 
accidents.” Payne v. James, 12 So. 


(Bex 49s SN 


492, 45 La.Ann. 381, 384 [cit Civ. Code 
art 2721]. 


83. E. P. Barnes & Bro. v. Eastin, 
227 S.W. 578, 580, 190 Ky. 392. See 
Dallas Ry. & Terminal Co. v. Darden, 
(Mexs) P38 SawaG2dye 717, V7 eelauot 
Tabor v. McKenzie, (Tex.) 49 S.W. 
(2d) 874, 878] (“if the accident com- 
plained of could have been prevent- 
ed by either party, by the use of 
means suggested by common pru- 
dence, it was not ‘unavoidable’ ’”’). 


[a] Tlustrations of accidents held 
not “unavoidable.”—(1) “Buckling” 
of rails due to expansion in warm 
weather. Chesapeake & O. Ry. Co. v. 
Burke, 145 S.W. 370, 371, 147 Ky.: 694, 
Ann.Cas.1913D 208. (2) Ignition by 
sparks dropped by a passing engine 
of combustible material lying on the 
traek »of a) railroad. Flynn v: San 
Francisco, ete., R. Co., 40 Cal. 14, 19, 
6 Am.R. 695. 


84. Miller v. Panhandle & S. F. Ry. 
Co., (Tex.) 35 S.W.(2d) 194, 202. See 
Larrow v. Martell, 104 A. 826, 92 Vt. 
435 (‘to be an unavoidable accident 
as to the defendant, it must have oc- 
curred without any proximate negli- 
gence on his part’). 


85. Hiliman Transp. Co. v. Home 
Ins. Co. of New York, 112 A. 108, 110, 
268 Pa. 547. See U. S. v. Kansas City 
Southern Ry Coy else wy Page eA 7, 
(‘while some authorities hold that 
‘unavoidable accident’ is synonymous 
with ‘act of God,’ the better definition 
anes is that it must be an inevita- 
ble accident which could not have 
been foreseen and prevented by tfie 
exercise of that degree of diligence 
which reasonable men would exercise 
under like conditions and without any 
fault attributable to the party sought 
to be held responsible’). See also 
Act of God §§ 2, 4; Carriers § 132 text 
and notes 19-21; Shipping § 623. 


sé. Anderson L. D. [quot Dreyer 
v. People, 58 N.E. 620, 59 N.B. 424, 
188 Ill. 40, 51, 58 L.R:A. 869). 


[a] “Act of God,” “casualty” dis- 
tinguished.—(1) An “act of God” 
“covers only natural accidents, such 
as lightning, earthquakes, tempests 
and the like, and not accidents arising 
from the negligence or act of man.” 
Central Boat Line v. Lowe, 50 Ga. 509, 
511 [quot Central of Georgia R. Co. 
v. Hall, 52 S.E:. 679, 683, 684, 124 Ga, 
Syne Teller Ages Seen MDs I I Lay A INES) 
898, 4 Ann.Cas. 128]. But see Hays 
vy. Kennedy, 41 Pa. 878, 382, 80 Am.D. 
627 (“There is the intervention of 
man in a loss by tempest, for he 


chooses the route that brings the ves- 


-sel where the tempest rages, he made 


the masts and sails and sets the sails 
that break away in the storm, or drive 
the vessel under; he made the ship 
that is too weak or too small to live 
in such a tempest. There is 
human intervention when a vessel is 
driven by a storm against a wharf, 
or pier, or bridge, constructed by men. 
If a storm drives a vessel from her 
mooring, by dragging her anchor or 
parting her cable, it is because the 
human means of holding her are in- 
sufficient. If a death happen by an 
inevitable accident in the working of 
mines or other excavations, or in con- 
ducting steamworks, or by the fall 
of a house or some fragment of it, 
there is human intervention’’). (2) 
In a proviso relative to excuses for 
violation of an act regulating the 
hours of service of employees, 
‘casualty’ means a fortuitous hap- 
pening caused by some human agency 
which the carrier cannot control; 
‘unavoidable accident’ means a for- 
tuitous happening caused by some 
human agency over which the carrier 
may have some control, yet which 
could not have been prevented by the 
exercise of due care; ‘act of God’ 
is an accident which could not have 
been occasioned by human agency, but 
proceeds from physical causes alone.” 
United States v. Pennsylvania Co., 239 
Buv6l, 764., “Casualty. 11 C.J. pio: 


87. Engle v. Bowen, 251 P. 1108, 
1109, 122 Kan. 283 (“appropriate and 
sufficient definition,’ as used in cer- 
tain instructions). 


88. Tabor v. McKenzie, (Tex.) 49 
S.W.(2d) 874, 878 (“the kind of acci- 
dent under consideration is generally 
denoted by a modifying adjective such 
as ae ‘unavoidable,’ or ‘inevita- 
ble’ ’’). 


“Pure accident” 


89. Larrow v. Martell, 104 A. 826, 
92 Vt. 435. 


“Simple accident” see Simple 58 C. 
J. p 735 text and note 19 


90. Lighthall v. Wilson, (Tex.Civ. 
App.) 15 S.W.(2d) 690, 691. 


“Mere accident’? see Accident §§ 


see Accident §&§ 


5-7. . 
91. See Negligence § 126. 
92. See also Unavoidable Accident 


supra §§ 2-4. 
“Casualty” 11 C.J. p 29. 
93. See supra § 1. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


UNAVOIDABLE 


vent;°* the happening or nonhappening of an event 
that cannot be avoided.®® In the sense in which 
“ynavoidable” is unavoidable by the exercise of due 
care,?® an “unavoidable casualty” is one which could 
not have been avoided by the exercise of reasonable 
diligence and skill;®* it is an event or casualty hap- 
pening against the will and without the negligence 
or other default of a party.°* Interpreting the 
words “unavoidable casualty,” not according to their 
strict and philosophical signification but in conform- 
ity to their popular every-day acceptation, the phrase 
includes an occurrence in which there is a degree of 
unexpectedness, something unforeseen and not con- 
templated, although in the natural course of things.®°® 
According to such popular every-day acceptation, 
and not according to a very strict and narrow con- 
struction, the phrase is not limited to an act of 
God?! or an injury done by some other means than 
human instrumentality,? but will include an injury 
by a stranger.* As used in the covenants of a lease 
relative to liability for rent* or the obligation to sur- 
render the premises in good condition,® or in a stat- 
ute relative to a ground for a new trial,® the phrase 
is construed elsewhere. 


Unavoidable casualty or misfortune’ is such cas- 
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of reasonable skill and diligence have been avoided.§ 


Other phrases: “Fire and other unavoidable cas- 
ualty”;® also “during strikes and other unavoidable 
casualties over which second parties have no con- 
trol;”+° and “reasonable wear, accidental fire, and 
unavoidable ecasualties.’?!1 


[§ 6] D. Unavoidable Cause.1? In the sense in 
which “unavoidable” means inevitable,!? literally 
defined, “unavoidable causes” are inevitable caus- 
es; such that no human power could prevent.t® 
In the sense in which “unavoidable” is unavoidable 
by the exercise of due care,!® an “unavoidable cause” 
is a cause which reasonably prudent and careful men, 
under like circumstances, do not and would not 
ordinarily anticipate, and whose effects, under sim- 
ilar circumstances, they do not and would not or- 
dinarily avoid.1? An effect attributable to negligence 
is not an “unavoidable cause.”1§ 


Phrases: “Accidental or unavoidable cause,”?® 
and “other unavoidable cause”;?° also “unavoidable 
causes, such as fires, storms, labor strikes, actions 
of the United States, and so forth.”’?1 


[§ 7] E. Unavoidable Danger.?2 It has been said 
that it may be doubtful whether the phrase properly 


ualty or misfortune as could not 


94. Bouvier lL. D. [quot Day Wood 
Heel Co. v. Rover, 175 N.E. 588, 590, 
123 Ohio St. 349]; Fernwood Mining 
Cor ve eluna, 2a—Sowe 159; 163), 138 
Ark. 193; Welles v. Castles, 3 Gray 
(Mass.) 323, 325 [quot Crystal Springs 
Distillery_Co. v. Cox, 49 F. 555, 559, 1 
C.C.A. 365; French v. Pirnie, 134 N.E. 
353, 240 Mags. 489, 491, 492, 20 A.L.R. 
1098; Tays v. Ecker, 24 S.W. 954, 955, 
6 Tex.Civ.App. 188, 191]. See Bennett 
v. Howard, 195 S.-W. 117, 118, 175 Ky. 
797, L.R.A.1917E 1075 (“an ‘unavoid- 
able casualty’ is an event or accident 
which human prudence and sagacity 
cannot prevent’). 


[a] “Strict definition, as applied to 
the subject matter.’ Welles v. Cas- 
tles, 3 Gray (Mass.) 323, 325. 


{[b] ‘“Philological meaning of the 
words.”—Welles v. Castles, 3 Gray 
(Mass.) 323, 325. 


“Inevitable casualty” see Inevitable 
31 C.J. p 976 text and note 60; Land- 
lord and Tenant § 786. 


95. Cotton v. Harris, 
608, 108 Okl. 203, 205. 


96. See supra § 1. 


97. Bennett v. Howard, 195 S.W. 
Lies eli MK On, dudbtoAn LO EO 
1075. 

98. Wagner v. Lucas, 193 P. 421, 
79 Okl. 231, 232 [quot Howe v. Farm- 
ers’ & Merchants’ Bank, 263 P. 673, 
675, 129 Okl. 140]. 


99. Kirby v. Davis, 97 So. 655, 656, 
210 Alay 192); Phillips v. Sun Dyeing, 
etc., Co., 10 RL. 458, 461. 


[a] Bad market is not an “un- 
avoidable casualty” within the mean- 
ing of a lease. Bennett v. Howard, 
£95, SOW. dill 9, AS Ay TON ERA. 
1917E 1075. 


1. “Act of God’ 1 C.J. p 1172; 
Carriers § 132; Negligence § 127. 


2. Kirby v. Davis, 97 So. 655, 656, 
210 Ala. 192. 


3. Kirby v. Davis, supra. But see 
Leominster Fuel Co. v. Scanlon, 137 
N.E. 271, 272, 248 Mass. 126, 24 IN ORR 
1459 (breaking of a window by a 


235 P. 607, 


by the exercise 


stranger is not an “unavoidable cas- 
ualty’’ within the meaning of a lease). 


4. See Landlord and Tenant § 1133 
note 70 [a]. 


5. See Landlord and Tenant § 867. 
6 See New Trial § 159 note 79 [c]. 


7 See Judgments §§ 534-538; New 
Trial § 161 note 96 [a] (8). 


8 Ray v. Arnett, (Ky.) 106 Seber’ 
828, 829; Louisville & N. R. Co. 
Paynter’s Adm’x, 101 S.W. 935, 938, 
125. icy. 520. 


9. Day Wood Heel Co. v. Rover, 
175 N.E. 588, 590, 128 Ohio St. 349. 
See Landlord and Tenant § 867 text 
and note 3. 


[a] Ambiguous phrase.—‘“It muSt 
be conceded that the phrase [in a 
lease] . . is ambiguous. It can 
be clarified only by transposing the 
word ‘unavoidable’ or by disregarding 
the word ‘other’. We do not at- 
tempt to fathom the process of rea- 
soning which induced the insertion of 
the word ‘other’ before the word ‘un- 
avoidable’ in the clause here under 
consideration. We are inclined to be- 
lieve that it was inserted originally 
without logic, and has been followed 
in the printed forms without purpose, 
and that to disregard it will more 
nearly express the intention of the 
parties to the contract than to trans- 
pose the word ‘unavoidable.’’”’ Day 
Wood Heel Co. v. Rover, 175 N.E. 588, 
590, 123 Ohio St. 349. 


10. Bennett v. Howard, 195 S.W. 
Tusa L doe, LO, lid Or WNCVAN TO Uy dac Eero gee 
1075. 


11. Kirby v. Davis, 97 So. 655, 656, 
210 Ala. 192. 


12. “Cause” 11 C.J. p 36. 
Unavoidable cause: 


Excuse for failure to give proper no- 
tice of sanction of petition see Cer- 
tiorari § 338 note 22 [a]. 


Of delay see Customs and Usages § 
54 note 58 [a] (2) 


13. See supra § 1. 
14. City of Mankato v. Barber As- 


means more than 


“inevitable accidents.”23 
phalt Paving Co., 142 F. 329, 345, 73 C. 
C.A. 439. 


15. City of Mankato vy. Barber As- 
phalt Paving Co., supra. 


16. See supra § 1. 


17. Bouvier L. D. [quot Day Wood 
Heel Co. v. Rover, 175 N.E. 588, 590, 
123 Ohio St. 349]; Carolina Spruce 
Co. v. Black Mountain R. Co., 201 Saw. 
154, 156, 189 Tenn. 137 [quot in part 
Chicago, ete RR. Conv US Sh 194 Ee 
342, 344, 114 C.C.A. 334]. 


[a] Outbreak of World War and 
subsequent conditions are an “un- 
avoidable cause” as an excuse for the 
interruption of work under a Statute 
relative to appropriation of water. In 
Sedge 180 N.W. 562, 563, 105 Neb. 

‘ | 


[b] “Excusable negligence’? dis- 
tinguished.—As a statutory excuse 
for failure to give proper notice of 
the sanction of a petition for certio- 
rari, “ ‘unavoidable cause’ means more 
than ‘excusable negligence.’”’ John- 
son v. State, 58 S.E. 415, 2 Ga.App. 
181, 182. “Excusable neglect” see Hx- 
cusable 23 C.J. p 277 text and note 


18. Newport News & Mississippi 
Valley Co. v. U. S., 61 F. 488, 490, 
SINGS CLAS 57:9! Lauot "San Pedro, etc., 
ReiCo. iv WS. 0220 Peo ria 
United States v. Kansas City South. 
ern Ry. Co., 189 F. 471, 477]. 


19. Defined see Accidental 1 C.J. 
p 396 note 51 [h]; Carriers § 999. 


20. Price v. Guest, Keen & Nettle- 
folds, Lim., [1917] 1 K.B. 780, 784. 


21. Carnegie Steel Co. v. United 
States, 36 S.Ct. 342, 348, 344, 240 U.S. 
156, 60 L.Ed. 576. 


[a] Manufacturer’s ignorance not 
included as an unavoidable cause of 
delay. Carnegie Steel Co. v. U. 8S, 
eae 342, 240 US. 156, 60 L.Ed. 


“Danger” 17 C.J. p 1126. 


22. 
23. Union Mut. Ins. Co. v. Indian- 
APOlIS) CLC ye Os, un de DVLA ere Same 


Ohio Dec. (Reprint) 745. 
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Phrases: “Unavoidable dangers and accidents of 
the road,”’?* “unavoidable dangers of rivers,”?° “un- 
avoidable dangers of the river,”?® and “unavoidable 
dangers of the river navigation.”?7 


[§ 8] F. Unavoidable Delay.?8 
by negligence is not an 


A delay caused 
“unavoidable delay.”?° 


[§ 9] G. Unavoidable Interruption.?° One that 
cannot or could not be avoided.*! Phrase: ‘“Un- 
avoidable interruption in the working of its lines.’’’? 


[§ 10] H. Unavoidable Prevention.?? Althowgh 
what constitutes “unavoidable prevention” cannot be 
answered as certainly, nor demonstrated as in- 
fallibly, as an arithmetical problem, and, even if it 
were possible, a hard and fast definition of “un- 
avoidable prevention” as an excuse within a pro- 
vision relative to bankrupts is not desirable, never- 
theless external compulsion is a necessary element 
of such excuse.*4 


[§ 11] I. Other Phrases. “Unavoidable eontin- 
gency,”®> “unavoidable hindranees beyond charterer’s 
control,’’?® and “unavoidable occurrenee.”’?? 


[a] “Fire, in itself, can not be con- 
sidered an unavoidable’ danger.” 


‘unavoidably’ [in the statutory term 
“unavoidably prevented’’] can be esti- 


ae 
UNAVOIDABLE—UNCERTAIN 


UNAVOIDABLENESS.?® 


thetical to “unavoidableness. 


UNAVOIDABLY.‘: “Unavoidably”, as distin- 
eulshed from inevitably, has been construed to mean 
unavoidably in the exercise of ordinary or due care.** 


Phrases: “Naturally and unavoidably,”’*? and “un- 
avoidably prevented.’ #4 


UNBALANCED BID.*° 
UNBECOMING CONDUCT.*° 
UNBOLTED CORN MEAL.*7 


“Negligence”®® is anti- 
940 


UNBORN.*® Phrase: “Unborn son of an un- 
born son.”*? 
UNBROKEN.®® A term that may be employed 


as synonymous with “continuous.’>? 
UNCERTAIN.®2. That which is doubtful or 
dubious;*? indefinite;°* not sure.®> ‘Ambiguous’’?® 
and “vague’®? are synonymous. “Uncertain” may 
include any doubt, whether reasonable or not.*® 


note 10 [d]. 


Union Mut. Ins. Co. v. Indianapolis, 
etc., R. Co., 1 Disn: 480, 12 Ohio Dec. 
(Reprint) 745, 746. 


“Inevitable accident” see Inevitable 
31 C.J. p 975 text and notes 48-58. 


24. Walpole v. Bridges, 5 Blackf. 
@nds) 212257223. 


[a] “Included in the acts of God.” 
—Walpole v. Bridges, 5 Blackf. (Ind.) 
222, 220.8 Act of (God LCI. p L172; 
Carriers § 132; Negligence § 127. 


25. Paddock-Hawley Iron Co. vv. 
Providence-Washington Ins. Co. of 
Providence; RK: -/L., 93 eSuw- 358,362; 
118 Mo.App. 85, 88, 96. 


[a] Includes running barge on 
towhead, where river is in extraordi- 
nary high state of water, and is not 
like the rubbing of a boat or barge 
over a sandbar in an- ordinary state 
of the water, which is an ordinary 
risk. Paddock-Hawley Iron Co. v. 
Providence-Washington Ins. Co., 93 S. 
W. 358, 118 Mo.App. 85, 98, 99. 


26. See Marine Insurance § 271 
note 71 [d]. 


27. Hays v. Kennedy, 41 Pa. 3878, 
379, 80 Am.D. 627. 


28. “Delay” 18 C.J. p 471. 


Of train see Sunday § 32 note 90 
[e]. 

Unavoidable cause of delay see 
supra § 6. 


29. Bouvier L. D. [quot Day Wood 
Heel Co. v. Rover, 175 N.E. 588, 590, 
123 Ohio St. 349]. 


30. “Interruption” 33 C.J. p 474. 


31. Kirby v. Western Union Tel. 
Co., 55 N.W. 759, 4 S.D. 105, 114, 46 
Am.S.R. 765, 30 L.R.A. 612. 


ge. Kirby v. Western Union Tel. 
Co., 55 N.W. 759, 4 S.D. 105, 114, 46 
Am.8.R. 765, 30 R.A. 612. 


ez. “UWnavoidably prevented” see 
Unavoidably post text and note 44. 


34 In re MacLauchlan, 9 F.(2d) 
534, 535. 
Ag. Illustrations “of prevention, 


an outside influence 
fand] how variably the potency of the 


mated” are “poverty and sickness, ex- 
treme and of long continuance,” “an 
error in the court clerk’s office,” and 
“reliance on an unreliable attorney.” 
In re MacLauchlan, 9 F.(2d) 534, 536. 


$5. Union Trust Co. v. Webber- 
Seely Hardware Co., 84 S.W. 784, 786, 
73 Ark. 584. 


“Contingency” 13 C.J. p 113. 


Rate See Shipping § 1027 note 81 
qi 

37. See supra § 4 text and notes 
tee. UG 


“Occurrence” 46 C.J. p 900. 


38. See Unavoidable ante; 
avoidably ante. 


39. See Negligence §§ 1-9. 
40. Westinghouse Electric & Mfg. 


Un- 


Ce. Vv. Ohio, Brass: Go.,, 8G. AR. soils, 
520. 
41. See Unavoidable ante; Un- 


avoidableness post. 


42. Chicago, ete, R. Co. v. Har- 
rington, 61 N.B. 622, 628, 192 Ill. 9; 
ante Unavoidable § 1 note 387. 


43. U.S. Casualty Co. v. Smith, 129 
S.E. 880, 885, 34 Ga.App. 363. 


[a] “Disease results naturally 
and unavoidably from an_ injury 
[within the meaning of a workmen’s 
compensation act] when itis 
contracted in a way that is natural 
to the disease, and when it could not 
have been avoided by the victim 
through the exercise of reasonable 
care and caution.” U.S. Casualty Co. 
v. Smith, 129 S.E. 880, 885, 34 Ga.App. 
363. 


44. See Bankruptcy § 667 text and 
note 22; New Trial § 264. 
Not equivalent to: 


“Act of God’’ see New Trial § 264 
text and note 60. 


“Inevitable” see New Trial § 264 text 
and note 61. 


Unavoidable prevention Un- 


avoidable § 10. 
45. Defined see Bid 7 C.J. p 1154 


see 


46. Conduct unbecoming: 


Member see Beneficial Associations 8 
60 text and note 47. 


Officer see Conduct 12 C.J. p 411 note 
64 [a]; Municipal Corporations §§ 
1353, 1470. 


47. Defined see Corn Meal 18 C.J. 
p 1237 note 45 [a]. 


48. See Posthumous Child 49 C.J. 
p 1122. . 


Unborn child: 


Affected by aur cnegtton see Judg- 
ments § 142 


“Wxisting seas see Existing 25 C. 
J. p 168 note :73 [a]. 


Inheritance by see Descent and Dis- 
tribution § 37; Wills [40 Cyc 1452]. 


Killing of see Homicide § 5. 
Rights of see Deeds § 320. 


49. Brown v. Brown, 6 S.W. 869, 


7 S.W. 640, 86 Tenn. 277, 291. See 
Perpetuities §§ 51-54. 

50. See Broken 9 C.J. p 504. 

Original unbroken package see 
Commerce §§ 27-32. 

51. Panhandle & S. F. Ry. Co. v. 
Hoffman, (Tex.) 250 S.W. 246, 248. 


See Continuous 13:°C.J. p 206 text and 


note 70. 


52. See Certain 11 C.J. p 74; 
certainty post. 


Un- 


Uncertain damages see Damages 
49, 86-91. ¢ ooh 


53. Webster D. [quot Rowe v. Ba- 
ber, 8 So. 865, 93 Ala. 422, 426]. 

“Doubtful” 19 C.J. p 447. 

54. City of Cincinnati v. Schill, 180 
N.E. 545, 547, 125 Ohio St. 57. 

“Indefinite” 31 C.J. p 415. 


55. Webster D. [quot Rowe v. Ba- 
ber, 8 So. 865, 866, 93 Ala. 422]. 


56. See 2 C.J. p 1316 text and notes 
34, 35 
57. City of Cincinnati v. Schill, 


180 N.B. 545, 547, 125 Ohio St. 57. 
58. State v. Ah Lee, 7 Or. 237, 258. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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UNCERTAIN—UNCLASSIFIED 


Uncertain circumstantial evidence.*® Circumstan- 
tial evidence from which the conclusion in question 
does not necessarily follow, but is probable only, and 
is obtained by a process of reasoning,®® as distin- 
guished from certain circumstantial evidence, or that 
from which the conclusion necessarily follows.®! 


Uncertain demands.°? As used in a, statute, “un- 
certain or contingent demands” are not demands 
whose existence depends upon a contingency, but 
existing demands upon which the cause of action 
depends on a contingency.*? 


Uncertain profits.® Those which are purely 
speculative in their nature and depend upon go 
many incaleulable contingencies as to make it im- 
practicable to determine them definitely by any trust- 
worthy mode of computation.®® 


Other phrases: “Uncertain as to amount,’®* and 
“uneertain contract.”®7 


UNCERTAINTY.®® As used in a statute relative 
to declaratory judgments, “uncertainty” refers to 
legal uncertainty, not to uncertainty in fact.¢® In 
a statute relative to a demurrer for uncertainty, 
“aneertainty” refers to the uncertainty defined by 
the authorities in pleading,?® and does not include 
“ambiguity.”7? 


UNCHANGEABLE.*? 
UNCHASTE.*? The word may be employed as 


59. “Circumstantial evidence” 11 69. 
Evidence § 8. Warsc0, youd 


60. Ross v. New York, 27 N.Y.Su- 70. 
per. 49, 55. $2-Cal. 209% (34-3: 


61. Ross v. New York, 27 N.Y.Su- Hote a Od. 


ae: 4 it 1 Greenleaf Ev. 71. 
Sea wher: 5 | g0"Cal. 203, 313, 


62. “Demand”? 18 C.J. p 478. 72. 
63. French v. Morse, 2 Gray 
(Mass.) 111, 114. See Contingent 13 73. 
C.J. p 114 note 18 [b]. chastity post. 


“Contingent demand” see Contin- 
gent 13 C.J. p 114 text and notes 18, 
ISR 

64. “Profit” or “profits” 50 C.J. p| note 19 [a] (4). 
641. 75. | 

65. Bell v. Reynolds & Lee, 78 Ala. 20 [a](3). 
511, 514, 56 Am.R. 52 [quot Dickerson 76. 
v. Finley, 48 So. 548, 552, 158 Ala.|and note 21 
149]. 77. 

66. Riker v. A. & W. Sprague Mfg. 
Co., 14 R.I. 402, 405, 51 Am.R. 413. 


67. Defined and distinguished from 
“incomplete contract” see Complete- 
ness 12 C.J. p 243 note 78 [a]. eae eeceg 


68. See” Certainty 11" C.J., p75; 30 
Uncertain ante. : 


81. State v. Hummer, 


Miller vy. Currie, (Wis.) 242 N. 


Kranery Va tlalsey,rce. ee. lot 
See Pleading § 475 


Kraner v. Halsey, 22 P. 1137, 
Perma font tLe St eer a is Pe 
See Chaste 11 C.J. p 382; 
Peel previously unchaste” see Rape 
74, See Immodest 31 C.J. p 251 E art 
See Immoral 31 C.J. p 251 note 
See Impure 31 C.J. p 354 text 
See Tanantinent SIC. die Digd 0.6 


text and note 98. 


78. Carney v. McGilvray, 119 So. 89. 
157, 160, 152 Miss. 87. 


79. See Obscene 46 C.J. p 852 text 


“Character” 11 C.J. p 288. 
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synonymous with “immodest,”74 “immoral,”7® “im- 
pure,”?® “incontinent,”77 “loose and immodest,”7® 
or “obseene.’’?® 


Unchaste character®® consists of impurity of mind 
with reference to the sexual relations.8: It may 
exist without actual unchastity.%? 


Unchaste woman.** Ordinarily, a sexually impure 
woman;** one who has had unlawful intercourse 
or 1s guilty of such conduct as would tend to indicate ° 
that she was ready and willing to submit to the un- 
lawful embraces of a man.®® “Unchaste” is ap- 
plicable to a woman impure in mind and conduet, 
even though she has never had carnal knowledge 
of man.*° A “loose and immodest” woman is neces- 
sarily an “unchaste” woman.** 


_ UNCHASTITY.®® The quality or state of being 
unchaste;°° the opposite of “chastity.”®° The woud 
is synonymous with “lewdness”;°! but “embracing” 
does not necessarily indicate “unchastity.’’?? 


UNCLAIMED.®? “Unclaimed,” as used in a stat- 
ute authorizing the sale of unclaimed live stock and 
perishable freight, means unclaimed within a rea-. 
sonable time after notice.®* 

Phrase: “Unclaimed property.’’?> 


UNCLASSIFIED. Phrase: 


ice.” 96 


“Unelassified serv- 


87. Carney v. McGilvray, 119 So. 
TOT OO SDA MIss: eos 

“Loose woman” synonymous see 
Loose 38 C.J. p 242 text and note 71. 


88. See Chastity 11 C.J. p 383; Un- 
chaste ante. 


Unchastity: 


As affecting credibility see Witnesses 
[40 Cyc 2605]. 


Concealment of see Divorce § 66. 


Defense see Abduction § 19; Breach 
of Marriage Promise §§ 30, 56: 
Husband and Wife § 924; Incest § 

Rape §§ 17-19; Seduction §§ 

10, 32, 162-166, 272. 


Evidence of see Abduction §§ 36-38; 
Bastardy §§ 117, 118; Rape §§ 109— 
114; Seduction §§ 75, 90-95, 111, 
201-203, 226, 227. 


Libel and Slander §§ 57-68. 
Prostitution 50 C.J. p 799. 


Lysacker v. Bemidji Pioneer 
Pub.. Co., 130 N.W..850, 851, a. Minn. 
179 [eit ‘Webster New Int. Dae 


90. See Chastity 11 C.J. p 383 text 
and note 57. 


91. See Lewdness § 1 text and 
note 7. 


Un- 


104 N.W. 722, 


Uncertainty: 


Affecting right to remedy see Specific 
Performance §§ 96-105. 


Bills and Notes §§ 234-245, 252-258. 
In instrument see Evidence § 1704. 


Of verdict or findings see Criminal 
Law § 2585; Homicide § 674; Trial 
§§ 874-876, 952, 953, 1093, 1094, 


Pleading §§ 90, 91, 475, 476. 
Other words compared: 
“Ambiguity”: 
Distinguished see Ambiguity § 1 
note 14 [a]. 


Synonymous see Ambiguity § 1. 


pepe synonymous see 19 C.J. p 
EY ede a: 


724, 128 Jowa 505. 


[a] “Gasciviousness proves an un- 
chaste character.” State v. Hummer, 
104 N.W.. 722, 724,128" Towa 505. 
“Lasciviousness” 36 C.J. p 953. 


82. -State v. Hummer, 104 
722, 724, 128 Iowa 505. 


83. “Incontinent” woman synony- 
mous see Incontinent 31 C.J. p 406 
text and note 99. ° 


84. Foster v. Hanchett, 35 A. 316, 
68 Vt. 319, 320, 54 Am.S.R. 886. 


85. Mason v. Stratton, 1 N.Y.S. 
511, 512 [quot Cooper v. State, 74 So. 
753, 754, 15 Ala.App. 657]. 


86. State v. Valvoda, 152 N.W. 21, 
23, 170 Iowa 102. 


N.W. 


92. See Embrace 20 C.J. p 494 note 
2 fags 


93. See Claim 11 C.J. p 816. 

Unclaimed property: 
Escheat 21 C.J. p 847. 
Shipment: 


Generally see Carriers §§ 386-388; 
Shipping §§ 529, 530. 


Sale see Carriers §§ 128, 730. 


94. Leech v. New York, etc, R. 
Co., 83 N.Y.S. 166, 40 Misc. 654, 656. 


95. State v. Security Sav. Bank 
(Cal) 154 Broo 1071: 


96. State v. Matia, (Ohio App.) 1&3 
N.E. 122, 123. 


> 
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UNCLE.°®? The word defines a relationship by 
consanguinity within a certain degree according to 
the -civil, common, or canon law;98 namely, the 
brother of a father or mother.®°® The word is gen- 
erally understood to mean blood relationship.+ Ac- 
cording to the common meaning of the word, it in- 
cludes the half-brother of the father. 


UNCLEAN HANDS. Within the meaning of the 
maxim that he who comes into equity must come 
with clean hands,? “unclean hands” is a figurative 
description of a class of suitors to whom a court of 
equity as a court of conscience will not listen, be- 
cause the conduct of such suitors is itself uncon- 
scionable. 


UNCOLLECTED.® Phrase: 
UNCOLLECTIBLE.* 


UNCOMPLETED.® Within the meaning of a stat- 
ute authorizing a company unable to complete the 
construction of a railroad to sell it,?° a railroad that 
has neither station-houses, side tracks, nor turn- 
tables, nor rolling-stock fit for use, and that has 
leased what it uses about as long as it can is “un- 
completed.’ 


“Uneollected costs.’ 
An unambiguous word.® 


UNCLE—UNCONDITIONAL 


UNCOMPOUNDED.12. A word said to be un- 


known to chemieal science.t* 


Uncompounded medicinal drug.** In pharmacy, 
a drug not made up of two or more constituent drugs 
or chemicals, but a single drug as prepared with- 
out admixture for the’ pharmacist’s use and with no 
reference to its elementary chemical construction, 
whether simple or compound.*® 


UNCONDITIONAL.'® 


lute.”17 : n 


Unconditional contract.1® A contract that has no 
condition in it.t9 Phrases: “Hounded on uncondi- 
tional contracts in writing,”*° and “unconditional 
contract in writing.’’?+ 


Unconditional ownership.22. In insurance, owner- 
ship is “unconditional” when the quality of the es- 
tate is not limited or affected by any condition.** 
Phrases: “Entire, unconditional, and sole owner- 
ship,”?* “sole, absolute, and unconditional owner,”?* 
“sole and unconditional owner,’’?® “unconditional 
and sole,’?? “uneonditional and sole” owner,?* “un- 
conditional and sole ownership.’”?® 


Synonymous with “abso- 


Civil service see Municipal Corpo- 
rations passim §§ 971-1699; Officers 
§§ 71-80; United States § 36. 


97. Uncle: 


Inheritance by see Descent and Dis- 
tribution § 62. 


Relationship: 
Incest §§ 8-10. 


Insurable interest see Life Insur- 
ance § 58. 


Payment for services as affected by 
see Pxecutors and Administra- 
tors §§ 881, 882; Wills [40 Cyc 
2823]. 


98. Capps v, State, 100 So. 172, 173, 
87 Fla. 388. 


99. State v. Reedy, 24 P. 66, 44 
Kan. 190, 192 [cit Bouvier L. D.]. 


1. Capps v. State, 100 So. 172, 173, 
87 Fla. 388. 


2. State v. Reedy, 24 P. 66, 44 Kan. 
190, 192. See State v. Guiton, 24 So. 
784 51 La.Ann. 155, 157 (in a statute 
prohibiting marriage between ‘the 
. uncle and the niece,” “uncle’’ includes 
“half-uncle’). See also Incest § 10. 


“According to the common _ under- 
standing, there is no distinction be- 
tween the whole and half blood.” 
State v. Reedy, 24 P. 66, 44 Kan. 190, 
192. 


3. See Equity §§ 163-178. 


4. ‘ulcan Detinning Co. v. Ameri- 
ean Can Co., 67 A. 339, 341, 72 N.J.Ea. 
887, 12 L.R.A.N.S. 102. 


“unconscionable conduct” see Un- 
conscionable post. See also Equity 
§§ 165-169. 


5. See Collect 11 C.J. p 966; 
collectible post. 


Assets, commissien on see Hxecu- 
tors and Administrators § 2418. 


6. Galpin v. City of Chicago, 94 N. 
BE. 961, 966, 249 Ill. 554, 567. 


[a] Imcludes “only costs collecti- 
ble by means of legal process, that 
is, costs for which judgment had been 
rendered but which the proper officer 
had been unable to collect,’ as used 
in statute. Galpin v. City of Chicago, 


Un- 


supra. 


7. See Collectable or Collectible 11 
C.J. p 967; Uncollected ante. 


8. Globe & Rutgers Fire Ins. Co. 
v. Lesher, Whitman & Co., 215 N.Y.S. 
225, 229, 126 Misc. 874. 

[a] Written across duplicate of 
bill sent broker ky insurer, ‘uncol- 
lectible,”’ given its natural intend- 
ment, must be taken to mean that, 
after unsuccessful attempts to col- 
lect from the broker, the insurer re- 
garded the claim as_ uncollectible. 
Globe & Rutgers Fire Ins. Co. v. Lesh- 
er, eWihitmans 6. Co., (215 Ney. S..225, 
229, 126 Misc. 874: 

9. “Completed” see Complete § 3. 

re See Railroads § 483. 


Young v. Toledo, etce., R. Co., 
43 nw 632, 76 Mich. 485, 493. 


12. “Compounded” see Compound 
12 C.J. p 302 text and note 23 


13. See Compound 12 C.J. p 302 
note 23 [b]. 


14. See Internal Revenue § 122 
note 18 [a] (3). 


“Compound drug’? see Compound 12 
C.J. p 302 note 23 [a]. 
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“Medicinal” 40 C.J. p 626. 

“Wedicinal articles compounded” 
ree Compound 12 C.J. p 302 note 23 
¢ 

15. U.S. v. Stubbs, 91 F. 608, 610. 

16. See Conditional 12 C.J. p 405; 
Unconditionally post. 

Unconditional: 


Acceptance as requisite see Contracts 


{e 


Contract, transfer of title in case of 
see Sales § 534. 

Pardons § 1 text and note 2. 

Promise as requisite of negotiability 


see Bills and Notes §§ 211-219; 
Bonds §§ 78, 81. 


17. See Absolute 1 C.J. p 360 text 
and note 21. 


§ 11. 


18. “Conditional | 
Contracts § 15. 


19. Dye v. Garrett, 3 S.E. 692, 78 
Ga. 471, 473 [quot Rodgers v. Cald- 
well, 37 S.E. 866, 112 Ga. 635, 637]. 


20. Howard vy. Wellham, 41 S.E. 
62, 114 Ga. 934, 


21. Morgan v. City of Cohutta, 47. 
S.E. 971, 972, 120 Ga. 423. 


22. Sole and unconditional owner- 
ship see Fire Insurance §§ 209-224. 


. 23. Clement Ins. [quot Rochester 
German Ins. Co. v. Schmidt, 162 F. 
447, 451, 89 C.C.A. 333; Bacot v. Phee- 
nix Ins. Co., 50 So. 739, 96 Miss. 223, 
239, 25) GiRVAUN:S.) 22263) “AmniCas: 
1912B 262 (quot Royal Ins. Co., Ltd. 
v. Shirley, (Miss.) 106 So. 884, 885 
[quot Western Assur. Co. v. White, 
286 S.W. 804, 806, 171 Ark. 733, 48 A. 
L.R. 349])]; Libby Lumber Co. v. 
Pacific States Fire Ins. Co., 255 P. 
340. 344, 79 Mont. 166. 


24. See Entire 20 C.J. p 1270 text 
and note 63. 


25. See Fire Insurance § 224 text 
and notes 88, 89, 


26. McCollough v. Home Ins. Co., 
102° Py 814, 815, 155 Cal.6659) 28 Anne 
Cas. 862. See Fire Insurance § 212 
text and note 28, § 224 text and note 


contract” see 


27. See Sole 58 C.J. p 803 text and 
note 15. 

28. Jordan v. Hanover Fire Ins. 
Coz S6Gu Sy 206. 20%; edible INC ymoane 


Dae Fire Insurance § 215 text and note 


29. Arkansas Ins. Co. v. McManus, 
LTO USSW 790,098, 86 Ark, 115; Phe- 
nix Ins. Co. v. Hilliard, 52 So. 799, 801, 
59 Fla. 590, 138 Am.S.R. cae Presi- 
dent, etc., of Insurance Co. of North 
America v. Pitts, 41 So. 5, 6, 88 Miss. 
587, 117. AmS.R. 5G 7 I.R.AN.S 
627, 9 Ann.Cas. 54; Point Gratiot 
Sana & Gravel Co. v. Hartford Fire 
Ins. Co., 186 N.Y.S. 877, 878, 77 Mise. 
zee See Fire Insurance § 214 note 


“Sole ownership” see ele SOmO@ras 


“Absolute guaranty” see Guaranty |p 802 text and notes 92, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNCONDITIONALLY—UNCONTROLLABLE 


UNCONDITIONALLY.*° 
“without any strings to it.’”31 


UNCONSCIENTIOUS.*? 


UNCONSCIONABLE. <A word used in certain 
phrases which have been judicially defined.** 


Synonymous’ with 


Unconscionable agreement, bargain, or contract.°4 
One, which it is apparent from the intrinsic nature 
and subject of the bargain itself, no man in his 
senses and not under a delusion would make, on the 
one hand, and no honest and fair man would accept 
on the other;*® a contract which no man in his sens- 
es, not under delusion, would make on the one hand, 
and which no fair and honest man would accept on 
the other;*® a contract such as no sensible man 
not under delusion, duress, or in distress would make, 
and such as no honest and fair man would accept.®? 


Unconscionable conduct.*® Conduct morally repre- 
hensible as to known facts.*® 


UNCONSCIOUS.*° As used in a statute relative 
to rape and specifically to sexual intercourse with 
a female “unconscious of the nature of the act,” 
“aneonscious” does not necessarily mean unconscious 
in the sense that she has lost her senses, but may mean 
that, although she has all her faculties, she did not 
know of the nature of the act at the time of com- 
mission.*? 


30. See Unconditional ante. § 31. 


31. De Cou v. Howell, 214 P. 444, 


447, 190 Cal. 741 (as used by a wit-]|p 653 et seq. 


42. See Constitutional Law 12 C.J. 
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UNCONSTITUTIONAL LAW or UNCONSTITU- 
TIONAL LEGISLATION.*2 <A term which must 
vary in its meaning in different states, according as 
the powers of sovereignty are or are not possessed 
by the individual or body which exercises the powers 
of ordinary legislation.4? The term is used in two 
different senses, one, which may be called the English 
sense, and the other which may be called the Ameri- 
can sense. In the English sense, unconstitutional 
legislation is that which conflicts with some recog- 
nized general principle,** or with what are recog- 
nized to be sound principles of legislation.*® In the 
American sense, unconstitutional legislation is that 
which conflicts with some provision of the written 
constitution, which it is beyond the power of the 
legislature to change.*® Accordingly, in the legal 
meaning of the word as used in the United States, 
whatever else may be said of legislation, it is not 
“aneonstitutional” unless in conflict with a provi- 
sion of the written constitution.*‘ Indeed, as em- 
ployed in American jurisprudence, the term is a mis- 
nomer, and implies a contradiction, since that enact- 
ment, which is opposed to the constitution, is in fact 
no law at all.*8 


UNCONTROLLABLE.*® <A horse is not to be con- 
sidered as “uncontrollable”, in the sense that it has 
escaped from management by its driver and become a 
runaway, during the brief interval of shying de- 


stitution thus negatives the provi- 
sions of an act of Congress, the pro- 
visions of the act are of no avail, pre- 
cisely as the provisions of an earlier 


ness). 


32. See Conscience 12-C.J. p 511; 
Conscientiously 12 C.J. p 513; Uncon- 
scionable post. 


Unconscientious: 
Defense see Costs § 26. 
Synonymous with: 


“Fraudulent” see 27 C.J. p 393 text 
and note 13. 


“Inequitable’” see 31 C.J. p 975. 
33. See infra text and notes 34-39. 


34. Unconscionable agreement, 
bargain, or contract: 


Generally see Contracts §§ 279-338; 
Equity § 87. 
Attorney and Client §§ 312, 316. 
“Catching bargain” see 11 C.J. p 32. 
Penalties and forfeitures see Equity 
§§ 70-81. 
Specific Performance §§ 126-134. 
35. Chesterfield v. Janssen, 2 Ves. 
125, 155, 28 Reprint 82 [quot Edler 
v. Frazier, 156 N.W. 182, 187, 174 lowa 


46; Wenninger v. Mitchell, 122 S.W. 
1130, 1132, 139 Mo.App. 420; Ball v. 


Reyburn, 118 S.W. 524, 136 Mo.App. 
546]. 

36. Bouvier L. D. [quot Hume v. 
as Sin Ot- Clero7.8) top Osa Wy. d= 
gate, 126 S.E. 796, 813, 159 Ga. 630. 

37. Stiefler v. McCullough, (Ind.) 
174 N.E. 823, 826. 

38. See Equity §§ 165-169. 

“Conduct” 12 C.J. p 411. 

39. Vulcan Detinning Co. v. Amer- 


ican Can Co., 67 A. 339, 341, 72 N.J.Eq. 
387, 12 L.R.A.N.S. 102, 


40. See Conscious 12 C.J. p 513. 


41. State v. Ely, 194 P. 988, 990, 
991, 114 Wash. 185. See also Rape 
[65 C. J.—76] - 


43. Cooley Const. Lim. [quot State 
v. McCann, 4 Lea (Tenn.) 1, 10]. 


44. U.S. v. American Brewing Co., 
1 F.(2d) 1001, 1002 (‘‘this is no more 
than to say that it is unwise, or is 
based upon a wrong or unsound prin- 
ciple, or conflicts with a generally ac- 
cepted policy’’). 


45. Pennsylvania Co. for Insur- 
ance on Lives and Granting Annui- 
ties v. Lederer, 292 F. 629, 632. See 
Ketterer v. Lederer, 269 F. 153, 154 
(‘“‘ ‘unconstitutional’ is often used to 
express a thought far different from 
that of its real meaning as used in 
our system of jurisprudence. It is 
not infrequently used in the sense of 
conveying a condemnation of a law 
which has been made in violation of 
sound pala of legislation’). 


46. v. American Brewing 
Cone “4 (a 1001, 1002. See Com. v. 
Maxwell, Path ARN 444, 456 [quot Com. 
Ven Powell il -Pa-€o-:, 9425597 1 (a wlaw 
that is unconstitutional, is so _ be- 
cause it is either an assumption of 
power not legislative in its nature, or 
because it is inconsistent with some 
provision of the federal or state con- 
stitution”). 


47. Pennsylvania Co. for Insur- 
ance on Lives and Granting Annui- 
ties v. Lederer, 292 F. 629, 632. See 
Ketterer v. Lederer, 269 F. 153, 154 
(“unconstitutional” “has, however, 
with us a very restricted meaning, 
which is substantially this: That 
when an act of Congress says one 
thing, and the Constitution of the 
United States says another thing, the 
courts are called upon to construe 
the meaning of both enactments in 
very much the same way in which 
they would be called upon to do the 
same thing if one act of Congress was 
passed, followed by another act on 
the same subject, negativing the pro- 
visions of the first act. If the Con- 


act have neither force nor validity, 
if negatived by a later act’). 


“In other words, the enactments of 
our Legislatures and of Congress are 
not unconstitutional merely because 
unwise, or in conflict with sound prin- 
ciples of legislation, but because the 
statutory enactment conflicts with a 
constitutional provision.” Pennsyl- 
vania Co. for Insurance on Lives and 
uae Annuities v. Lederer, 292 F. 


48. Cooley Const. Lim. [quot In re 
Rahrer, 43 F. 556, 558, 10 LRA. 4447; 
State v. McCann, 4 Lea (Tenn.) 1, 10. 
See Norton v. Shelby County, 6 S.Ct. 
UL20e 118) U.S) 1425) 442 80 anders 
[quot People v. Horan, 86 PB. 252, 262, 
34 Colo. 304; News Pub. Co. v. As- 
sociated Press, 114 TIll.App. 241, 253; 
Melody v. Goodrich, 70 N.Y.S. 568, 
35 Misc. 138, 140 (aft 73 N.Y.S. 741, 
67 App.Div. 368, aff 63 N.E. 133, 170 
N.Y. 185)]; Minnesota Sugar Co. v. 
Iverson, 97 N.W. 454, 457, 91 Minn. 
30 (‘fan unconstitutional statute is 
simply a statute in form, is not a 
law, and under every circumstance or 
condition lacks the force of law’’). 
See also Constitutional Law §§ 228— 
233; Statutes §§ 205-226. 


[a] In state court an objection 
that an act of the state is “unconsti- 
tutional and void” relates only to the 
power of the state legislature under 
the state constitution, and does not 
raise the question that the act is in 
contravention of the constitution of 
the United States. Layton v. Mis- 
souri, 23S.Ct.. 30.) L3vaU. Ste 8 56; Leb Ss. 
47 L.Ed. 214. 


49. See Control 13 C.J. p 837. 
Uncontrollable: 


Circumstances see Continuances § 6 
note 28 [a]. 


Passion see Homicide § 114 text and 
note 3 
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nominated by the term “momentarily not controlled 
by the driver,’’59 


Accidental and uncontrollable events. As used in 
a statutory phrase, “accidental and uncontrollable 
events,” relative to the liability of carriers, “uncon- 
trollable” qualifies the event as one which cannot be 
restrained or prevented.°! 


Other phrases: “Almost uncontrollable,”®? “un- 
controllable impulse,”>? “uncontrollable impulse to 
do violence,’®* and “uncontrollable paroxysms of 
rage and violence.’”®5 


UNCONTROLLED.*®® 


UNCORE PRIST. Law French for “still ready.”*7 
A species of plea or replication by which the party 
alleges that he is still ready to pay or perform all 
that is justly demanded of him.®§ 


UNCULTIVATED.®® Phrase: “Uneultivated 


UNCONTROLLABLE—UNDER 


at all had been assigned to her within the time 
limited by law.®? 


UNDEPRECIATED®? MONEY.*®? As used in a 
bond made payable in “undepreciated money,” the 
phrase includes treasury notes, and is not limited 
to gold and silver.®4 


UNDER.**® [§ 1] A. In General—l. Primary 
Sense. Primarily, “under” is the correlative of 
“over’6® or “above,”®? and signifies being in a lower 
condition or position.*8 Accordingly, it has been de- 
fined as “beneath.’”®® 


Other words distinguished. In this sense, “under” 
is opposed to “over,’’?® but, as applied to the sur- 
face, not precisely opposite.** “Under” has also 
been distinguished from “into”’? and “through.”** 


[§ 2] 2. Secondary Sense. Secondarily, “under” 
indicates a relation of subjection or subordination 
to some superior power, higher authority, or con- 


land, unineumbered by a crop.”°° 


UNDE NIHIL HABET. The name of the writ of 
dower which lay for a widow, where “no dower” 


50. Meidenbauer v. Town of Pe- 
waukee, 156 N.W. 144, 148, 162 Wis. 
326. 


Horses not under control generally 
see Highways §§ 426-428. 

“Momentarily uncontrolled” see 
Momentarily 40 C.J. p 1488 note 63 
fa]. 


“Shy” 58 C.J. p 705. 


51. Lehman, Stern &-Co. v. Mor- 
gan’s Louisiana & T. R. & S. S. Co., 38 
Sons (oe sip. dlp dua. ten 0) Tu AL 5.6/2, 
112° Am SiR, 259, 6 Annas, 318. 


[a] “Cas fortuit ou force majeure” 
is equivalent, comparing Civ. Code 
art 2754 and French text of Code 
(1825) art 2725. 


“Accidental” 1 C.J. p 396. 


52. See Homicide § 114 text and 
note 95. 

BG eexX Ven ELOLt | GNio. 92), oto er; 
App. 10, 12. See Criminal Law, § 77 
notes 25 [a](2)(3). 

54. See Homicide § 114 text and 
note 92. 
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Colo. 319, 323. 


[a] In complaint in action for di- 
vorce, charging the defendant with 
“uncontrollable paroxysms of rage 
and violence,’ the meaning of the 
expression is not that such parox- 
ysms were uncontrollable by the de- 
fendant and that therefore defendant 
was not accountable, but that such 
paroxysms were beyond the control 
of the plaintiff. Sylvis v. Sylvis, 17 
Pole, Wi Colo. L319," 323) 


56. See Control 13 C.J. p 837; Mo- 
mentarily 40 C.J. p 1488 note 638 [a]. 


SieolaCkea lus Dy 
58. Black L. D. 


[a] In conjunction with “tont 
temps prist” “it signifies that he has 
always been and still is ready.” 
Black L. D. 


Plea of: 
Bonds § 193 text and note 44. 
Contracts §§ 882, 883. 
59. See Cultivate 17 C.J. p 397. 
Land, seizin of see Curtesy § 13. 
60. Barrett v. Nelson, 29 Kan, 594, 


trolling fact.74 
with ;7° 


596. 


[a] In statute authorizing road 
overseer to enter upon such land for 
material, the phrase does not mean 
cultivated land, unincumbered by a 
crop, and does not include land which 
has been frequently plowed, in this 
case, land on which there was ‘wheat 
stubble % from which the 
wheat had just been removed.” Bar- 
rett v. Nelson, 29 Kan. 594, 596. See 
Highways § 314 note 46 [c]. 


61. Black L. D. [cit 3 Blackstone 
Comm. p 183]. See Dower § 282. 


62. See Depreciate 18 C.J. p 784. 


63. Depreciated currency see Pay- 
ment § 36. 


“Money” 40 C.J. p 1489. 


64 Blackburn v. Brooks, 65 N.C. 
413, 414, 415 (“At that time coin had 
virtually ceased to be a circulating 
medium, and there were several kinds 
of depreciated paper currency, which 
differed greatly in value. . . . In 
this country we now have two kinds 
of money, i. e, coin and treasury 
notes, but, in contemplation of law, 
they are of equal value in the pay- 
ment of private debts’’). 


Phi en tender see Payment §§ 20- 


“Treasury note” see Treasury § 2. 


65. See also Hereunder 29 C.J. p 
348; Thereunder 62 C.J. p 906. 
66. Bates v. Riverside Independ- 


ent School Dist., 25 F. 192, 194. 
“Over” 46 C.J. p 1160. 


67. Bates v. Riverside Independ- 
ent School Dist., 25 F. 192, 194. 


“Above” 1 C.J. p 339. 


68. Bates v. Riverside Independ- 
ent School Dist., 25 F. 192, 194. 


[a] “Under” in deed conveying 
coal.—Griffin v. Fairmont Coal Co., 
53 S.B. 24, 38, 59 W.Va. 480, 2 L.R.A. 
N.S. 1115. 


69. Ruckert v. Grand Ave. Ry. Co., 
63 S.W. 814, 818, 163 Mo. 260; Biordi 
v. Yanosevich, 93 Pa.Super. 578, 582. 


[a] In reference to street rail- 
roads, aS used in a statutory phrase 
“before granting any franchise for 


by or through the authority of;7° 
in subordination to;** 


constructing and operating any ele- 


Accordingly, it has been defined as 


in conformity 
the subject of or 


vated, underground or other street 
railroad, on, over, or under any street 
or alley,” “under” refers only to un- 
derground roads. Ruckert v. Grand 
Ave. Ry. Co., 63 S.W. 814, 818, 163 
Mo. 260. 


“Beneath” 7 C.J. p 1045. 


, aC See Over 46 C.J. p 1160 note 15 
a]. 
; ce See Over 46 C.J. p 1160 note 21 
a]. 

72. See infra note 73. 


“Into” 33 C.J. p 479. 


73. Roderick v. Aston Local Bd., 
5 Ch.D. 328, 329 (per Jessel, M. R., 
“now I am asked to say that the 
words ‘into, through, or under’ mean 
simply ‘under.’ I decline to say so. 
Why am I asked to make three words , 
into one? The word ‘under’ is dis- 
tinguished by the word ‘or’ from ‘into’ 
or ‘through.’ The board may not only 
carry a gewer under, but ‘into, 
through, or under.’ It is’ said that 
means tha’ they must make the sewer 
by means of a tunnel, or, if by a cut- 
ting, that they must cover over the 
cutting so that the sewer shall always 
be_ carried under. But taking the 
ordinary meaning of the English lan- 
guage, if I am to carry anything, in- 
to, through, or under land, that does 
not mean that it must be wholly un- 
rohie See Through § 2 text and note 


74 Bates v. Riverside Independ- 
ent School Dist., 25 F. 192, 194. See 
infra § 3 note 89 [a]. 


75. Bassett v. Mills, 34 S.W. 93, 
89 Tex. 162, 166. See Risley v. How- 
ell), 64: FY. -453). 457,12 C.C.A. 218 Gto 
say that a thing is done ‘under and 
by the authority of’ a statute re- 
ferred to is equivalent to saying that 
it is done in conformity with it, and 
authorized by it’’). 


“By authority of” see By 9 C.J. p 
1109 text and note 70. ut see infra 
text and note 81. : 


76. Century D. [quot Bassett v. 
Mills, 34 S.W. 98, 89 Tex. 162, 166]. 
But see infra text and note 84. 


“In conformity with” see In § 8 p 
364 text and note 69. 


77. Worcester D. [quot Bassett vy. 
Mills, 34 S.W. 93, 89 Tex. 162, 166]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNDER 


covered by.78& As used in a ‘constitutional provision 
disfranchising one who is “under conviction of trea- 
son, felony, or bribery in an election,” “under,” in 
connection with the words “while such disability 
continues,” indicates that when the sentence has 
been executed the party is no longer “under” con- 
viction.?® 


Other terms compared. In this sense of “under,” 
it is synonymous with “by virtue of.’’8° “Under? ‘ 
has been distinguished from “by authority of,’’8? 
“by virtue of,”’8? “in accordance with,”’® “in con- 
formity with,”®* and “in pursuance of.”8> “Under” 
has also been distinguished from “with.’’8® 


[§ 3] 3. Other Senses. In another sense, “under” 
denotes a relationship to something that furnishes 
a cover, pretext, pretense, or the lke.8* In a more 
general sense than this, “under” may mean by,*® 
by means of,8° by reason of.°° 


[§ 4] B. Phrases. “Under” is used in certain 


78. Hostetter v. Pittsburgh, 107 85. 


Bates v. Riverside Independ- 
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phrases which have been judicially defined.®* 


Under color of.°? Like that of all words not 
purely technical, the meaning of the phrase depends 
on the connection in which it stands and the fixed 
character of the things to which it relates.9* The 
phrase often indicates that the authority “under 
color of” which a thing is done is assumed or defec- 
tive.°* However, as used in a statutory expression 
“any street passenger railway heretofore existing 
under color of any charter or letters patent,” “un- 
der color of” is equivalent to “under authority of.” 


Under command. As applied to a ship, a reason- 
able interpretation is that the ship 1s capable of 
performing the ordinary manoeuvres which would 
be expected of such a ship.°®® 


Under control and equivalent phrases.°’ ‘Under 
control” is a relative, not an absolute, term;°* in 
reference to a train, it means to be able to stop 
within the distanee the track is seen to be clear;°? 


95. Berks County v. Reading City 


Pa. 419, 432 [cit Webster D.; Worces- 


ter D.] (“plain and palpable im- 
port’’). 
fa] In clatse of contract relative 


to a question or dispute “under this 
contract,’ the reasonable and mani- 
fest sense of “under” is “the subject 
of” or “covered by’ the contract. 
Oe anil v. Pittsburgh, 107 Pa. 419, 
432. 


79. Osborne v. Kanawha County 
Court, 69 S.E. 470, 471, 68 W.Va. 189, 
32. L.R.A.N.S. 418. 


‘While the sentence stands unexe- 
cuted the party is “under conviction’; 
he stands ‘under’ it, it rests upon his 
head; but when he has suffered the 
penalty, he has paid the debt, the 
sentence has spent its force, and no 
longer hovers over him.’ Osborne v. 
Kanawha County Court, 69 S.E. 470, 
68 W.Va. 189, 32 L.R.A.N.S. 418. 


80. Bassett v. Mills, 34 S.W. 93. 
94, 89 Tex. 162. See Huggett v. Lew- 
is, 15 C.B. 245, 249, 80 E.CL. 245, 139 
Reprint 415 (per Jervis, C.J., “here, 
the list referred to is described as ‘the 
list of persons entitled under the re- 
form act to vote,’ etc. It seems to 
me that that is quite as good as say- 
ing ‘by virtue of the reform act’’’). 
But see infra text and note 82. 


“By virtue of” see By 9 C.J. p 1111 
text and note 12. 


81. Bates v. Riverside Ind. School 
Dist., 25 F. 192, 194. 


@2. Bates v. Riverside Ind’ School 
Dist., supra. 


83. Patterson v. Camp, 96 So. 605, 
209 Ala. 514 (the averment of a com- 
plaint that plaintiff did the work “un- 
der’ the contract, is not an allegation 
that he did the ‘work in accordance 
with its terms or requirements). 


“In accordance with’ see In § 8 
text and note 75. 


84. Bates v. Riverside Ind. School 
Dist;25 F.2192, 194. 


[a] “@hus, when it is said that 
the citizens of a given state are liv- 
ing under the constitution and laws 
of the state, it is not asserted that 
all such citizens are living in con- 
formity with such constitution and 
laws, but only that they are subject 
to such constitution and laws. They 
may live under them and conform 
thereto, or may live under and vio- 
late them.” Bates v. Riverside In- 
dependent School Dist., 25 F, 192, 194. 


ent School Dist., 25 F. 192, 194. 


“In pursuance of” see In § 8 text 
and notes 48, 49. 


86. Farwell v. Jameson, 23 Ont. 
App. 517, 521 (per Osler, J. A., of the 
statutory phrase “under or with the 
assent of the tenant,” “the two ex- 
pressions . . do not necessarily 
mean the same thing’’). 


87. Webster D. [quot Reg. v. Walk- 
er, 0, Can.Cr.€as. 465, 467] (“as “he 
betrayed him under the guise of 
friendship’ ’’). 


88. See infra note 90 [a]. 


[a] “By” synonymous with ref- 
erence to the crime of obtaining prop- 
erty by false pretenses. State v. 
Ritchie, “is6) Soll, vis: 272) Wa. 942. 
False Pretenses 25 C.J. p 582. 


89. See infra note 90 [a]. 


[a] In “under promise of mar- 
riage,” (1) as used in a Statute rela- 
tive to seduction, the phrase qualifies 
either “who” or “seduces”; if it qual- 
ifies ‘who,’ it describes a person who 
has become under obligation to mar- 
ry, but if it qualifies ‘“‘seduces,” it 
indicates the means by which the se- 
duction is effected. Reg. v. Walker, 
5 Can.Cr.Cas. 465, 467 (holding phrase 
qualifies “seduces’”). (2) “Under” as 
ee a gelation of subjection see 
supra § 2 


“By means of” see By 9 C.J. p 1110 
text and note 87. 


90. Reg. v. Walker, 5 Can.Cr.Cas. 
465, 467 (‘in the common expression 
‘to do a thing under threats’’’). 


[a] In statute relative to seduc- 
tion under promise of marriage, ‘un- 
der” is not used in the sense of dur- 
ing the existence of but has the 
meaning of by, by means of, by rea- 
son of. Garrison v. Commonwealth, 
47 S.W.(2d) 1028, 1029, 243 Ky. 253. 
See infra § 4 text and note 8. 


“By reason of” 9 C.J. p 1110 text 
and note 94. 


91. See cases infra text and notes 
92-4. 
92. “By virtue and under color” 


see By 9 C.J. p 1111 note 11. 

“By virtue” distinguished see By 
91C.de p 1, nete wh fa). 

93. Berks County v. Reading City 
Pass. Ry. Co., 31 A, 474, 475, 167 Pa. 
102. 

94. Berks County v. Reading City 
Pass. Ry. Co., supra. 


Pass. Ry. Co., supra. 


96. The Bellanoch, [1907] P. 170, 
187 (per Fletcher Moulton, LGB i Bae 
have doubts as to whether a steamer 
that can only go ahead, and that very 
slowly, by repeated reversals of her 
engines, and can only imperfectly 
obey her helm by reason that she is 
on the ground, can be said to be ‘un- 
der command’ ’’). 


97. “Under absolute control” 
Motor Vehicles § 639 note 99 [c]. 


98.. , Missouri, |. & To Ry. | Comv 
Missouris Paec.gRy. (Cos, Lilo eo UkOos 
KOS) Kany de 


[a] “Aviator driving his airplane 
at a speed of one hundred or more 
miles an hour under conditions where 
he could see a clear airway a score or 
more miles ahead of him would have 
his plane ‘under control,’ for in those 
circumstances there would be no rea- 
sonable probability of a collision with 
some other airship. If, however, the 
airway in that vicinity contained 
many other airplanes, it would be 
the duty of the aviator to slow down 
his speed so as to enable him to avoid 
collision with them.” Galliano v. 
Hast Penn Hlectric Co., 154 A. 805, 
807, 303 Pa. 498. 


{b] “rain running free at its 
highest rate of speed may be under 
full control. Running in a heavy fog, 
the engineer of a train should be able 


see 


| to stop it within the distance he can 


see ahead. Under a great many cir- 
cumstances it is sufficient to adjust 
control to the distance the engineer 
can see along the track. The fact 
that ‘under control’ and ‘under full 
control’ are not absolute, but are rela- 
tive, terms, accounts for the different 
meanings which railroad men give 
them when they attempt to express 
themselves.’’ Missouri, K. & T. Ry. 
Co: Ww, Missouri Paice iRy. Coweni> ee: 
re URS es TOT Re GE hs 


99. Fuller v. Oregon-Washington 
Rey &INayv. (Co. Joly Pees s esl suo 
160. See Central R. Co. of New Jer- 
sey v. vouns, 200 E359) S65 erETrsge: 
C.A, 465. 


[a] “Waving the train under con- 
trol.’—Texas, etc., R. Co. v. Morten- 
aan 66 S.W. 99, 27 Tex.Civ.App. 106, 


[b] “Within the limits of the vari- 
ous yards all trains must be . , 
under control.’—Great Northern R. 
G08 frat onkers LOVE 154) TT Ob, Cees 


Failure to approach station with 


1204 [65 C.J.] 


in reference to a street car or motor vehicle, “un- 
der control” means having it under such control 
that it ean be stopped before doing injury to any 
person in any situation that is reasonably likely 


to arise under the cireumstances.! 


“ander control,” “under full control,”? and “under 


proper control’? are equivalent.* 
Under his hand.® 


ture.® 


Under promise of marriage.” The plain, ordinary 
meaning of the words is by means, by virtue, by 


reason of a promise of marriage.® 


Under the influence of intoxicating liquor and 
“Under the influence of 
intoxicating liquor’ is an expression in common, 
When a person is so 


phrases of similar import.° 
everyday use by the people.?® 


train under control see Master and 
Servant § 1104 text and note 49. 


1. Galliano v. East Penn Electric 
Co., 154 A. 805, 807, 303 Pa. 498. See 
Master and Servant § 593 note 34 [a] 
(6); Motor Vehicles § 639 note 99 
[b]; Street Railroads § 288 note 56 
[a]. 


OR I Reat Relative, not absolute, 
term.—Missouri, K. & T. Ry. Co. v. 
Missouri Pac. Ry. Co., 175 P. 97, 103, 
103 Kan, 1. 


{[b] As used in ruie (1) of termi- 
nal company, applicable to a yard 
covered with a network of tracks over 
which trains were moving here and 
there at all times, “the only sensible 
meaning the words ‘under full con- 
trol’ can have is under such 
control that it [the train in question] 
could be stopped within a _ distance 
seen to be clear.’’ Moyes v. St. Louis, 
TNE Son Evy Ors CLO) a OGY SAV 
1027, 1030. (2) “The words ‘under 
fullycontrol? ~: are understood 
by railroad men to mean ‘ready to 
stop at any moment; there is dan- 
ger ahead.’’”? Neary v. Northern Pac. 
R. Co., 97 P. 944, 947, 37 Mont. 461, 
19 L.R.A.N.S. 446 [quot Missouri, K. 
& T. Ry. Co. v. Missouri Pac. Ry. Co., 
175 P. 97, 103, 103 Kan. 1]. 


[c] “Under full control, and pre- 
pared to stop.”—As used in the rule 
of a street railway company, “there 


is no exactly prescribed definition of |: 


the conditions amounting to full con- 
trol, nor of the precise limitations of 
a preparation to stop. These ele- 
ments would differ according to the 
machinery and weight and length of 
trains or cars, and according to local 
conditions of tracks and grades. Of 
course, it means a control and a prep- 
aration appropriate to the probable 
emergencies, and has for its purpose 
the avoiding of accidents.” Lincoln 
vy. Pacific Electric Ry. Co., 164 P. 412, 
415, 33 Cal.App. 83. 


S&S [a] Relative, not absolute, 
term.—Missouri, K. & T. Ry. Co. v. 
Missouri Pac. Ry. Co., 175 P. 97, 103, 
103 Kan. 1 


{[b] Instruction that train should 
approach a certain crossing under 
“proper control,” and that proper con- 
trol meant such control that the ap- 
proaching train could be brought to 
a stop promptly should need arise 


was correct under the facts. Mis- 
souri, K. & T. Ry. Co. v. Missouri 
Rac Rye ECosy di dy we Ot, mL03; 91.08 
Kan. 1: 


A. MASSOUTI ie ae Di yeiC On eV. 
Missouri Pac. Ry. Co., 175 P. 97, 103, 


In legal parlance, a phrase 
often used to denote handwriting or written signa- 


UNDER 


In application, 


affected by intoxicating liquor as not to possess that 
clearness of intellect and control of himself that he 
otherwise would have, he is “under the influence of 
intoxicating liquor”;!! and this is the common, well- 
known understanding of the expression.*? 
ence to the driver of a motor vehicle on the puble 


In refer- 


highways the term has been defined elsewhere.*? 


Phrases of similar import: 
the influence of intoxicating liquor,”’1* “under the 
influence of an intoxicant,”!° “under the influence of 


“In any degree under 


any intoxicant or narcotic,”+® “under the influence 


of any liquor,”!? “under the influence of intoxicat- 
ing drinks,”’!§ and “under the influence of liquor.”?® 


Under way. A nautical term, meaning through the 


103 Kan. 1. 


5. “Under their hands” see Hand 
29 C.J. p 210 text and note 59. 


6. Mahoney v. Ayoob, 125 A. 146, 
124 Me. 20, 37 A.L.R. 85. See Hand 
29 C.J. p 210 note 50. 


7 “Under the promise of mar- 
rece see Seduction § 156 note 381 
al. 


8. State v. Hckler, 17 S.W. 814, 106 
Mo. 585, 27 Am.S.R. 372. See supra § 
3 note 89 [a]. 


9. “Drunk” 19 C.J. p 791. 


“Intoxicated” see Intoxicate 33 C.J. 
p 479 text and notes 34, 35. 


“Intoxication” 33 C.J. p 802. 


10. State v. Graham, 222 N.W. 909, 
911, 176 Minn. 164. 

11. State v. Graham, supra. 

[a] “Expression covers not only 


all well-known and easily recognized 
conditions and degrees of intoxica- 
tion, but any abnormal mental or 
physical condition which is the result 
of indulging in any degree in intoxi- 
cating liquors and which tends to 
deprive one of that clearness of in- 
tellect and control of himself which 
he would otherwise possess.” Huddy 
Automobiles § 772 [quot Packard v. 
O’Neil, 262 P. 881, 884, 45 Idaho 427, 
56) ALTAR. Vel 7]. 


[b] “Drunkenness” distinguished. 
—'‘‘Whatever difficulties there may be 
in framing with precision a definition 
of the extent of inebriety which falls 
short of and which constitutes drunk- 
enness, there is a distinction between 
that crime on the one hand and mere- 
ly being under the influence of liquor 
on the other hand, which is recogniz- 
ed in common speech, in ordinary ex- 
perience, and in judicial decisions.” 
Cutter v. Cooper, 125 N.E. 634, 637, 
234 Mass. 307 [quot Commonwealth 
v. Lyseth, 146 N.H. 18, 250 Mass. 255, 


258; Cashion v. Harnett, 255 N.Y.S. 
169, 170, 234 App.Div. 332]. “Drunk- 
enness” see Drunkards § 4, 

[e] “While intoxicated” distin- 


guished.—Cashion v. Harnett, 255 N. 
Y.S. 169, 170, 234 App.Div. 332. 


12. sStatew-v.. Grahame 1229) aNewe 
909, 911, 176 Minn. 164. 


13. See Motor Vehicles §§ 1295, 
1386 note 91 [cl]. 


14 Robinson vy. 
mercial Men’s Ass’n, 
120, 186 Iowa 759. 


15. Daniels v. State, 296 S.W. 20, 


Hawkeye Com- 
LTA NSW) das? 


water, in motion;?° hence, making progress or hav- 
ing started in any sense.” 
ing collision of ships or vessels the term has been 


As used in cases involy- 


23, 155 Tenn. 549. 


[a] “Or while in a drunken or 
partly drunken condition’ synony- 
mous.—Daniels v. State, 296 S.W. 20, 
23, 155 Tenn. 549. 


16. Furry’s Adm’r v. General Acc. 
Ins. Co., 68 A. 655, 656, 80 Vt. 526, 527, 
15 L.R.A.N.S. 206, 130 Am.S.R. 1012, 
13 Ann.Cas. 515. 


17. See Richardson y. Business 
Men’s Protective Ass’n of Lincoln, 
Neb., 284 P. 599, 601, 129 Kan. 700. 


[a] “Drunk” and “intoxicated” 
synonymous.—Where an accident in- 
surance policy limits insurer’s liabil- 
ity in case the insured is injured 
while ‘under the influence of any liq- 
uor,” degrees of being under the in- 
fluence of liquor are recognized, and 
the expression should be given the 
same meaning as though “intoxicat- 
ed” or “drunk” had been used, giving 
to these words the common meaning 
ordinarily attributable to them. 
Richardson vy. Business Men’s Protec- 
tive Ass’n of Lincoln, Neb., 284 P. 
599, 601, 129 Kan. 700. 


18. See Accident Insurance § 144 
note 70 [a]. 


19. See cases infra this note. 


[a] “Drunk” and “intoxicated” 
Synonymous.—‘“Counsel argue that 
the phrase ‘under the influence of 
liquor’ [used in an instruction] is too 
vague, and is not equivalent to ‘drunk’ 
or ‘intoxicated.’ This expression is 
often used as a mere euphemism of 
those harsher terms, and is generally 
understood to mean the same thing.” 
Buck v. Maddock, 47 N.E. 208, 209, 
167 Ill. 219. 


[b] ‘In an intoxicated condition” 
“exactly” synonymous.—This is the 
“well recognized meaning [of the 
phrase] with every one.’ State v. 
Dudley, 106 So. 364, 365, 159 La. 872. 


20. Webster D. [quot Thompson v. 
Board of Com’rs of Reno County, 275 
P. 205, 207, 208, 127 Kan. 863] (“‘said 
of a vessel starting out’). 


21. Webster D. [quot Thompson 
v. Board of Com’rs of Reno County, 
275 P. 205, 207, 208, 127 Kan. 863]. 


[a] Read project.—‘“Would not a 
road project be under way when it 
has been definitely started or com- 
menced? It is quite like a suit pend- 
ing, Which requires nothing more 
than a substantial start—not a ges- 
ture, but a real start in good faith.” 
Thompson vy. Board of Com’rs of Reno 
eee 275 P. 205, 207, 208, 127 Kan. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee 
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defined elsewhere.?2 


Other phrases: “All claiming under him,”?° “an 
office classified under the civil service rules,’’?* “any 
person or persons claiming under him,’?° “arising 
under a’ law,”2° “arising . . : under the rev- 
enue laws,”?? “arising under the Constitution or 
laws of the United States,”?® “assessed under this 
section,”?° “by, through or under,”®® “improved and 
under development,’*! “luerative office under the 
United States,”°? “one of the hospitals under its con- 
trol,”?* “rightfully claiming under, or in trust for 
him,”** “steam vessel under steam,”*> “those un- 
der whom they claim,’’*® “through or under us,”7 
“ander a contract,”*’ “under and by the authority 
of,”5® “under and by the direction of,”’*° “under 
and over,”*! “under and subject,”4? “under and sub- 
ject to,’*? “‘under and subject’ to a mortgage,’’*+ 


_like cireumstances,”®? 
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“ander and subject to the rent reserved,”*> “under 
any legal disability,’4* “under any street or al- 


ley,’47 “under any workmen’s compensation act or 
law,”*8 “under authority of law,”*® “under charg- 
es,”°° “ander consideration,’®! “under contract,”°? 


“ander conviction,”®* “under existing laws,”°* “un- 
der false pretenses,”*® “under herd and in charge of 
herders,”°® “under his eare,”°? “under his direc- 
tion,”®8’ “under improvement,’’®® “under legal dis- 
ability,”®° “under legislative provision,”’®! “under 
“under or by virtue of” a 
lease,®* “under or over,’’®* “ander or with the as- 
sent of the tenant,”*®* “ander process of law,’’°® “un- 
der proper conditions,’®? “under protest,’’°* “under 
reasonable rules and regulations,”®® “under rules 
governing ordinary elections,”*° “under sail,”7? “un- 


22. See Collision § 1 p 1021 text 
and notes 11-14. 


23. See infra note 34 [a]. 


24. Barnes v. Rivers, 99 N.E. 464, 
465, 213 Mass. 1. 


25. McCracken v. Taylor, 
146 S.W. 693, 695. 


(Tex.) 


26. See Arise 5 C.J. p 284 text and 
note 79. 

27. See Arise 5 C.J. p 284 text and 
note 80. 

28. See Arise 5 C.J. p 284 text and 
note 78. 

29. See This § 3 text and note 63. 

30. See By 9 C.J. p 1111 text and 
note 10. 

31. See Improve 31 C.J. p 262 text 


and note 73. 


32. People v. Leonard, 14 P. 853, 
Spd. To. Cale 230: 


Holder as ineligible to office under 
state see Officers § 52. 


33. Gainesville & Alachua County 
Hospital Ass’n v. Hobbs, 69 S.E. 79, 
81, 153 N.C. 188. 


34. Clore v. Graham, 64 Mo. 249, 
253. 
[a] “All claiming under him” 


equivalent.—‘‘The object of the pas- 
sage of the Statute of 6 Anne, though 
it had but a limited territorial appli- 
cation, was doubtless to abridge, or 
rather to provide means for evading 
the necessity of employing, the ordi- 
nary covenants for title, which, 
through the ingenuity of the convey- 
ancers, had then attained oppressive- 
ly expensive proportions. The lan- 
guage usually employed in England 
to express the covenant against in- 
cumbrances, after setting forth that 
the grantee shall quietly enjoy, was 
as follows: ‘and that, (that is the 
peaceable enjoyment) freely, clearly 
and absolutely indemnified by the said 
(vendor) his heirs, executors or ad- 
ministrators, of, from and against 
all former and other estates, rights, 
titles, liens, charges and incumbranc- 
es whatsoever, made, created, occa- 
Sioned or suffered by the said (gran- 
tor) or any other person or persons 
whomsoever, rightfully claiming un- 
der or in trust for him, or by or with 
his or their acts, deeds, default, priv- 
ity or procurement.’ This covenant 
was sometimes much more extended 
even than the foregoing. The words 
‘rightfully claiming under, or in trust 
for him’ are with us represented by 
the words ‘all claiming under him’; 
and though precision may have been 
in some degree sacrificed to brevity 
in making the change, there can be 
no doubt, we think, that the latter 


phrase was intended to fully express, 
and to express only, the meaning con- 
tained in the former. Argument is 
unnecessary to establish the proposi- 
tion that the words ‘rightfully claim- 
ing under or in trust for him’ refer 
only to persons holding in subordina- 
tion to the right or title of the gran- 
tor, and not to those holding adverse- 
lyAtowhinsneCraboush sem Clore 
v. Graham, 64 Mo. 249, 253. 


35. See Collision § 1 p 1025 text 
and note 84, 


26. Williamson v. Hall, 62 Mo. 405, 
406 (as used in a deed, the words re- 


fer to those from whom they derive 
title). 
oe See Through § 3 text and note 


38. Bassett v. Mills, 34 S.W. 93, 
Says SOARES IG 


[a] “In pursuance of a contract” 
synonymous.—Bassett v. Mills, 34 S. 
W. 93, 95, 89 Tex. 162. “In pursu- 
ae of” contract see In § 8 note 49 
a]. 


39. See supra § 2 note 75. 

40. See By 9 C.J. p 1112 note 22. 

41. See Over 46 C.J. p 1160 note 
15 [b]. 

42. Green v. Rick, 15 A. 497, 121 


Pan ws07 13:9) 16 eA. shee? OO) ne: TR At 
48; ‘Mest’s, Hist... Th: PasDist.. 242: 


ee, See Mortgages § 757 note 79 
al. 


44, Pendleton vy. Cowling, 27 P. 
386, 389, 11 Mont. 49 [quot Lavelle v. 
Gordon, 39 P. 740, 15 Mont. 515, 520]. 


bane See Subject § 9 text and note 


46. Musgrave v. McManus, 173 P. 
196, 24 N.M. 227, 235, L.R.A.1918F 348. 


[a] “Under [any] legal disability 
to sue.’”—Wescott v. Upham, 107 N. 
W. 2, 127 Wis. 590, 595. 


“Disability” in technical legal sense 
see Disability 18 C.J. p 1047 text and 
notes 59-73. 


“Under legal disability” see Limi- 
tations of Actions § 431 note 67 [al]. 


47. See supra § 1 note 69 [a]. 
48. Employers’ Liability Assur. 
Corporation, Limited, of London, 


England, vy. Portland Electric Power 
Copels h..C2d) 9:06, 90%. 


49. See Law § 41 note 8 [b]. 
50. Ewald v, Medical Society of 


New York County, 128 N.Y.S. 886, 889, 
144 App.Div. 82. 


51. State v. Slocum, 126 N.W. 1096, 
111 Minn. 328, 3381 (within the mean- 
ing of a statute, a case is ‘under 


consideration” before the grand jury 
when witnesses are being examined). 


52. State v. Aye, 41 S.E. 519, 63 S. 
C, 458. 


53. See supra § 2 text and note 79. 


54. Appeal of Free, 151 A. 583, 584, 
301) Pan 82% 


55. Young v. Sheppard, (Tex.Civ. 
App.) 40 S.W. 62 (“it cannot be doubt- 
ed that charging a person with hav- 
ing obtained property ‘under false 
pretenses’ would convey the idea that 
he had been guilty of swindling”’’). 


56. Schreiner v. Deep Creek Stock 
Ass'n, 217 P. 663, 665, 68 Mont. 104. 


[a] In Montana, the term has a 
well understood meaning; “these 
words as used and commonly under- 
stood here convey the idea that a 
considerable number of domestic ani- 
mals are gathered together and held 
together by herders in constant at- 
tendance upon them and in control of 
their movements from place to place 
on the public range or within certain 
areas.” Schreiner v. Deep Creek 
ees Ass'n, 217 P. 663, 665, 68 Mont. 


57. Henry v. LU SHT3E Re soOn sos, 
50 App.D.C. 366 


58. Barnes v. State, 152 S.W. 1043, 
1044, 68 Tex.Cr. 498. 


59. See Improvement § 5 text and 
note 89. 
60. See imitations of Actions § 


431 note 67 [a]. 


61. Louisiana Ry. & Nav. Co. v. 
State, (Tex.) 298 S.W. 462, 464. 


62. Omaha Fair, ete, Assoc v. 
Missouri Pac. R. Co., 60 N.W. 330, 42 
Neb. 105, 111. See Like 37 C.J. p 663 
note 26 [a]. 


pee pare v. Terry, 24 Austr.C.L.R. 
64 See Over 46 C.J. p 1160 note 
LS: {ie}; 
65. See supra § 2 note 86. 
66. See Law § 41 note 8 [d]. 
67. Sikes v. Sikes, 113 S.E. 416, 


419, 153 Ga. 725, 24 A.L.R. 1324. 


[a] Of judicial sale, ‘before the 
crowd disperses and the hours of sale 
terminate.” Sikes v. Sikes, 113 .S.E. 
416, 419, 153 Ga. (25, 24 Acti Ry 324: 


68. See Protest § 1 text and note 


39 
69. Louisville Gas Co. v. Dulaney, 
Spee 703, 100 Ky. 405, 36 L.R.A. 
oO. 


70. See Schools and School Dis- 
tricts § 764 note 5 [a]. ‘ 


71. See Collision § 1 p 1021 text 
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der sentence,”?? “ander steam,’7* “under such eir- 


cumstances as amount to a fraud,’*4+ “ ‘under the 
authority’ of a qualified medical practitioner,”*® 
“under the care of a physician,”*® “under the city 
government,”’?* “under the control, management or 
operation,”’?® “under the control of the court,”"® 
“under the direction and control of the court,”S° 
“ander the direction and exclusively in the official 
service of the United States,’’’! “‘under the direc- 
tion’ of a qualified medical practitioner,”’®? ‘under 
the direction of the court,”’*®® “under the direction 
of the mine manager,’’®4 “under the direction of the 
Seeretary of the Interior,’’>® “under the evidence,’’®® 
“under the general election laws of the state,”5? “un- 
der the government of the United States,”’5® “under 
the immediate influence of sudden passion,”®® ‘un- 
der the inspection of the proper officers,”?° ‘under 
the intestate laws,”®! “under their testimony,”°? 
“under the law,’°®? “under the laws,’’®* “under the 
like cireumstanees,”®® “under the order or direction 
of the postmaster-general,”®® “under the orders and 
employment of the mayor,”®*? “under the reform 
and note 10. 85. 
“Carrying sail’ distinguished see 


State v. Field, 241 P. 1027, 2. 
1037, 31 N.M. 120. 


er el 
UNDER—UNDERGROUND 


act,”98 “under the terms of the policy,”®® “under this 
act,’t “under this contract,”? “under this state,’* 
and “under treatment in a hospital.”* 


UNDERBUILD.’ In the construction of a tele- 
phone system, to string the wires under those of an- 
other telephone system.® 


UNDERCLOTHING.’ 


UNDERCURRENT.® Of a surface stream, those 
waters which slowly find their way through the sand 
and gravel constituting the bed of the stream, or the 
lands under or immediately adjacent to the stream, 
and are themselves a part of the surface stream.° 


UNDERFLOW.?° Of a surface stream, those wa- 
ters which slowly find their way through the sand 
and gravel constituting the bed of the stream, or 
the lands under or immediately adjacent to the 
stream, and are themselves_a part of the surface 
stream.?+ 


UNDERGROUND.?2 Phrase: “Underground dis- 


See supra § 2 note 78 [a]. 


See Direction 18} 93 wood vy. Miller, 242 S.W. 573, 


Collision § 1 p 1022 note 38 [a]. 


72. Lee v. Gilvan, 229 S.W. 1045, 
Ne 231. See Convicts § 14 note 
4 [b]. 


73. See Collision § 1 p 1025 text 
and note 89. 


74. McWethy v. Norby, 
803, 804, 143 Minn. 386. 


75. Davis v. Morris, [1923] 2 K.B. 
508, 513 (per Shearman, J., “the re- 
quirement . . means that in every 
ease actual instructions suitable to 
the case should be given to that per- 
son’). 


76. National Americans v. Ritch, 
180 S.W. 488, 489, 121 Ark. 185. See 
Care § 1 text and note 78; Life In- 
surance § 179 notes 40 [a] (2), 42 [a]. 


77. Metzger v. Swift, 248 N.Y.S. 
300, 302, 305, 306, 231 App.Div. 598. 


78. Coal & Coke R. Co. v. Conley, 
67 S.E. 618, 634, 67 W.Va. 129. 


[a] As used in statute relative to 
railroads, ‘‘these words » may be 
considered otherwise than according 
to their ordinary meaning. They 
have such meaning as the Legistature 
intended them to have, though it may 
deviate from the definitions found in 
the dictionary. Their meaning is to 
be ascerteined from the connection in 
which they are used, the act in which 
they are found, its context, and the 
mass of legislation of which they 
form a part. In form, the expres- 
sions are alternative; but, in mean- 
ing they are appositive, signifying 
the same as the words ‘part of.’” 
Coal & Coke R. Co. v. Conley, 67 S.E. 
613, 634, 67 W.Va. 129. 


79. Porter v. Duke, 270 P. 625, 628, 
34 Ariz. 217. 


80. Garrett v. Kerney, 68 A. 1051, 
1052, 1054, 1055, 107 Md. £91. 


81. Louwein v. Moody, (Tex.) 12 
S.W.(2d) 989, 990; Moody v. Lou- 
wein, (Tex.) 300 S.W. 957, 958. 


82. Davis v. Morris, [1923] 2 K.B. 
608, 511, 512. 


83. In re Benjamin, 136 F. 175, 176, 
$9 C.C.A. 191; Rathbone v. Ayer, 82 
N.Y.S. 235, 238, 84 App.Div. 186. 


84. See Master and Servant § 481. 


173 N.W. 


Sons 1045 note 2 [c]; Public Lands 
449, 


86 Fitzpatrick v. Commonwealth, 
(Ky.) 53 S.W.(2a) 221, 222. 


[a] “Upon the whole case” equiva- 
lent, in an instruction to a jury that 
if upon the whole case they had a 
reasonable doubt of the guilt of the 
accused they should find him not 


guilty. Fitzpatrick Vv. Common- 
wealth, (Ky.) 53 S.W.(2d) 221, 222. 
87. KF. B. Williams Cypress Co. v. 


Police Jury of St. Martin Parish, 55 
So. 878, 879, 129 La. 267 (“in the man- 
ner prescribed by these laws’). 


8s. Burton v. United States, 26 S. 
Ct. 688, 694, 202 U.S. 344, 50 L.Ed. 
1057, 6 Ann.Cas. 392. 


so. Sue v. State, 105 S.W. 804, 809, 
52 Tex.Cr: 122. 


90. United States v. Ehrgott, 182 
19S PAS Pe 


91. In re Blackburne’s Hstate, 138 
A. 538, 290 Pa. 55. 


92. Boughan vy. State, 138 N.E. 87, 
193 Ind. 66. 


[a] “According to their testi- 
mony.”—An instruction that “under 
their testimony” certain witnesses 
were accomplices is not an instruc- 
tion that they were accomplices in 
any and all events, but “according to 
their testimony only.” Broughan vy. 
State, 138 N.E. 87, 193 Ind. 66. 


93. See Law § 41 text and note 3. 
94. See Law § 41 notes 8 [a], [el]. 
he See Like 37 C.J. p 668 note 26 
96. See Post Office § 74 note 58 

[a] (2). 
97. City of San Antonio v. Beck, 


(Tex.) 101 S.W. 263, 264. 
98. See supra § 2 note 80. 


99. Roth v. National Automobile 
Mut. Casualty Co., 195 N.Y.S. 865, 866, 
202 App.Div. 667. 


1. In re McWhirter’s Estate, 85 N. 
E. 918, 920, 235 Ill. 607. 


[a] “After the first county road 
shall have been constructed under 


this act.”—-King v. Smith, 103 A. 191, 


91 N.J.Law 648. : 


575, 154 Ark. 318. 


[a] As used in constitution, the 
words ‘mean under the laws of this 
state, or by virtue of or in conform- 
ity with the authority conferred by 
the state as sovereign. It embraces 
all offices created by the laws of the 
state as contradistinguished from 
other authority.’”’ Wood v. Miller, 242 
S.W. 578, 575, 154 Ark. 318. 


4 See Life Insurance § 179 text 
and note 55. 


5. “Build” 9 C.J. p 682. 
“Under” § 1. 


6. Chicago Tel. Co. v. Northwest- 
me Tel. Co., 65 N.E. 329, 338, 199 Ill. 


7. As “wearing apparel” see [40 
Cyc 875 note 4]. - 


8 See Underflow post. 


“Subflow” and “underflow” synony- 
Tone Subflow 60 C.J. p 670 note 
a]. 


9. Maricopa County Municipal Wa- 
ter Conservation Dist. No. 1 v. South- 
west Cotton Co., (Ariz.) 4 P.(2d) 369, 
380 [cit 2 Kinney Irrigation (2d ed) 
par 1161]. 

10. “Subflow” and “undercurrent” 
synonymous see Subflow 60 C.J. p 670 
note 13 [a]. 


11. Maricopa County 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., (Ariz.) 4 P. 
(2d) 369, 380 [cit 2 Kinney Irrigation 
(2d ed) par 1161]. 


[a] In certain arid region, “the 
subterranean volume of water which 
slowly finds its way through the sand 
and gravel constituting the beds of 
the streams which traverse the coun- 
try adjacent to the mountains of this 
section.” Platte Valley Irr. Co. v. 
Buckers ‘Irr., etc.,.Co:, 5828. 334, (25. 
Colo. 77, 82 [quot Howcroft v. Union 
Ss Jordan irr. Co TL. Pi 48749 4891ees 
Utah 311]. 


12. Under ground: 


Conduits see Telegraphs and Tele- 
phones § 51. 


Piping see Property § 36 text and note 


Municipal 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNDERGROUND—UNDERSTAND 


charge.’’13 


UNDERGROWTH. A word applicable to plants 
growing under or below other greater plants.14 


UNDERLEASE.'® A sublease.‘® 
UNDERLESSEE.,!7 

UNDERLET.' 

UNDERLETTING or UNDER-LETTING.19 An 


under-letting is where the lessee sublets the prem- 
ises, retaining a reversion in himself.?° 


UNDERLOOKER. In a mine, a laborer whose 
duty it is to prop up the roof.?! 
UNDERPIN.?? To lay stones, masonry, ete., un- 


der; to support by a foundation; to place struts, 
props, or the like, underneath for support.?3 


UNDERPINNING.*4 As used in the count of a 
complaint that the defendant undertook, while ex- 
eavating, “to support by underpinning the wall on 


[65 C.JF.J] 1207 


laid upon mud, the solid gravel seventeen feet be- 
low the timber structure, means digging down through 
the mud until the solid gravel is reached, and then 
building up from that to the brickwork of the 
house.2¢ 


UNDERSHERIFF.?7 
UNDERSIGNED. Phrase: “The undersigned.”?® 


UNDERSTAND.?® [§ 1] A. In General. A verb 
of very extensive signification,?® meaning to ap- 
prehend the meaning of;*! to comprehend;*%? to 
know;** to have full and clear knowledge of;** to 
have thorough apprehension of;*° to learn or to be 
informed.*® One of the meanings of “understand” 
is to supply mentally.®7 


In connection with the execution of deeds, wills, 
and such instruments, “understand,” much used by ~ 
lawyers and jurists, includes the realization of the 
practical effects and consequences in every direction 
of the proposed act, be it deed or will.*® 


the north side of the plaintiff’s store,” “underpin- 
ning” is placing something under the wall.2° “Un- [§ 2] B. Understood.?® The preterit of “under- 
derpinning” a house built upon a timber structure 
Railroad or railway: oe eager are temporarily removy- . 33. Western pee URE ween 
“ 7a <echnie, (Tex. 214 .W. . 
All surface, underground, or ele- ic ESS * a 
vated railroads” see Surface 60 24. See also Underpin ante. Meera aes Seana 2 re gee ey Ok 
Gon p sale text and note 33. Adjoining buildings by excavating note 8. 
Street Railroads § 2 text and note idee see Adjoining Landowners §&§ [a] “Know” and “appreciate” syn- 


onymous.—In submitting an issue to 


“Subway” 60 C.J. p 983. 25. H. H. Parker & Bro. v. Hodg-|a jury as to whether one was ‘“‘pos- 
Sinedrras son, 55 So. 818, 819, 172 Ala. 632. sessed of Sueiciopt ace: caper 
¢ ; to know, understand, and appreciate 
Generally see Waters [40 Cyc 625]. 11863) Toe 915 Bie oe Ka ek the nature and effect and result of his 
Distinguished from “surface 1S . . {act,” “there is practically no differ- 
stream” see Stream § 2 note 63 [a] “Repairing,” “upholding,” and|ence in the meaning of the words 
[a] “maintaining” distinguished as used| ‘know,’ ‘understand,’ and ‘appreci- 


System, change ‘to see Telegraphs and 
Telephones § 53. 


13. Mills v. City of Elsinore, 270 
P. 224, 229, 93 Cal.App. 753 (of a type 
of pump in a water-supply system, a 
pump ‘‘so constructed that with its 
appurtenances and connections water 

’ can be conveyed directly from the im- 
mediate vicinity of the pump to the 
underground line’’). 


14. Clay v. Postal Tel.-Cable Co., 
11 So. 658, 659, 70 Miss. 406. 


[a] “Young trees” distinguished. 
—Clay v. Postal Tel.-Cable Co., 11 So. 


658, 659, 70 Miss. 406. “Tree” 63 C. 
J. p 852. 

15. See Underletting of Under-let- 
ting post. 

16. Webster New. Int. D. 


“Sublease” see Landlord and Ten- 
ant § 82. 


17. See Undertenant post. 


18. “Let and underlet” see Let 36 
C.J. p 991 text and note 53. 


19. See Underlease ante. 


Distinguished from “assignment’’ 
see Landlord and Tenant § 83. 


“Involuntary underletting” see In- 
voluntary 33 C.J. p 812 text and note 
28. 


20. Hicks v. Martin, 25 Mo.App. 


359, 366 


21. Hall v. Johnson, 3 H.&C. 589, 
594, 159 Reprint 662 [cit Jones v. 
Florence Min. Co., 28 N.W. 207, 66 
Wis. 268, 277, 57 Am.S.R. 269]. 


22. See also Underpinning post. 


23. Webster New Int. D. [quot H. 
H. Parker & Bro. v. Hodgson, 55 So. 
818, 819, 172 Ala. 632] (‘as when 


in covenant of lease see Lister v. 
Lane & Nesham, [1893] 2 Q.B. 212, 
218 (per Kay, L. J.). “Maintain” 38 
C.J. p 334. ‘Repairing’ see Landlord 
and Tenant §§ 766-802; Repair § 2 
text and notes 58-63. 


27. Defined see Sheriffs and Con- 
stables § 4. 


28. Fourth Nat. Bank of Jackson- 
ville vy. Wilson, 101 So. 29, 30, 88 Fla. 
48. 


29. See also Understandingly post. 
Understand: 


“Bound to understand” see Bind § 2 
text and note 22. 


English, use of interpreter when wit- 
erin not see Witnesses [40 Cyc 


Understanding: 
As noun see post. 


“Fully understanding the contents” 
ogo Acknowledgements § 219 note 
22 [hb]. 


“Understanding the nature of the act” 
see Deeds § 181 note 59 [a]. 


a Dearing v. Smith, 4 Ala. 432, 
438. 


31. Western Indemnity Co. v. Mac- 
Kechnie, (Tex.) 214 S.W. 456, 460 
(“according to standard lexicogra- 
phers’’). See Apprehend 4 C.J. p 1410 
text and note 18. 


32. Chaney v. Baker, 136 N.E. 804, 
807, 304 Ill. 362; Western Indemnity 
Co. v. MacKechnie, (Tex.) 214 S.W. 
456, 460. 


[a] “According to standard lexi- 
cographers.”—Western Indemnity Co. 
v. MacKechnie, (Tex.) 214 S.W. 456, 
460. 


“Comprehend” 12 C.J. p 310. 


BiGEs we Western Indemnity Co. v. 
MacKechnie, (Tex.) 214 S.W. 456, 459, 
460. “Appreciate” 4 C.J. p 1409. 


34 Chaney v. Baker, 136 N.B. 804, 


807, 304 Ill. 362. 
35. Chaney v. Baker, supra. 
hee Dearing v. Smith, 4 Ala. 432, 


“Inform” 31 C.J. p 1186. 


37. Anderson v. State, 58 S.E. 401, 
2 Ga.App. 1, 26 (“as in explanation of 
an ellipsis’’). 


[a] “Bucket shop” transactions.— 
“In the case at bar the defendant fur- 
nished to his customer a statement of 
business on which was printed the 
words: ‘Actual delivery of property 
bought or sold upon orders in all 
cases is contemplated and under- 
stood.’ But we are not forgetful of 
the fact that in all the transactions 
of the defendant’s office no actual de- 
livery ever took place. . . . If it 
was ‘understood’ . . . the course of 
dealing which took place through de- 
fendant’s office will not authorize a 
wider meaning [than “understand” as ° 
to supply mentally], for from the evi- 
dence there was an entire ellipsis of 
actual deliveries.” Anderson vy. State, 
58 S.H. 401, 411, 412, 2 Ga.App. 1. 


38. White v. White, 45 A. 767, 60 
N.J.Eq. 104, 115 [quot Tillman y. Og- 
ren, 166 N.Y.S. 39, 40, 99 Mise. 539] 
(holding the “understanding” of a 
will by an illiterate man, unaccus- 
tomed to business transactions, insuf- 
ficient). 


39. Understood: 


“Actual delivery . ¥ contempared 
ee eke Suk see supra § 1 note 
37 [a 


“It being understood” see It 33 C.J. p 
829 text and note 25. 
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stand,”’*° and may be employed as synonymous with 
“agreed’’*! or “contracted.”’4? In legal tautology, 
“understood” is universally used as synonymous with 
“agreed” ;*5 and, it has been held, there is no rea- 
son why such meaning of “understood,” when used 
in isolation, should be considered doubtful.tt As 
used in the phrase “mutually agreed and under- 
stood,” relative to nondelivery under wagering con- 
tracts on the future price of wheat and corn, “un- 
derstood” is equivalent to “intended.”4° Where a 
witness testifies to what he “understood” par- 
ties to say, he may mean to state what the parties 
in fact or in substance said, as he understood them, 
or merely to give his inferences, drawn from what 
was said.4® When it is sought to prove the exist- 
ence of a fact by the statement of a witness that he 
“understood” the fact so to be, the word is equiva- 
lent to “believed.”** 


UNDERSTANDING.*§ A word in common use, 
but of varying meaning,*® ambiguous,°®° equivoeal,*? 
and frequently loose and indeterminate.°? The word 
has been said to be always loose and ambiguous, 
Am.R. 


C.J. p 829] 419, 45 


52. 


“Tt is understood” see It 33 


text and note 383. 


785. 
Mitchell v. 


| 


National R. Bldg., 


UNDERSTAN D—UNDERSTANDING 


unless accompanied with some expression to show 
that it constituted a meeting of the minds of par- 
ties upon something respecting which they intended 
to be bound.®? “Understanding” is comprehension, 
or discernment;°* the act of one who understands 
or comprehends.®® In this sense, “understanding,” 
as defined by lexicographers, includes mental dis- 
cernment, comprehension, and clear knowledge.°*® 
The word, in a sense, invelves a conclusion.®* The 
word has also the meaning of apprehension and ap- 
preciation.®S In the statutory expression that “ 

person entirely without understanding has no power 
to make a contract of any kind,” “understanding” 
is used not to denote the act of understanding, but 
the capacity or faculty of doing so.°® 


Between two or more persons. “Understanding” 
is intelligence between two or more persons;®%° 
union of sentiments;*! agreement. of opinion or 
feeling;°? agreement of minds;** adjustment of 
differences.** In one sense, “understanding” is any- 
thing mutually understood or agreed upon;°°* an 


Southern Ry. Co. v. Powell, 97 S.E. 


357, 358, 124 Va. 65]. 
65. Webster D. [quot Bullock v. 


Recital sufficient to show explanation] etce., Assoc., (Tex.Civ.App.) 49 S.W. 
see Acknowledgments § 219 note 17 | 624, 626. 
[b]. 53. Camp v. Waring, 25 Conn. 520, 


40. Dearing v. Smith, 4 Ala. 432 
438. 
41. Phceenix Iron & Steel Co. v. 


Wilkoff Co., 253 F. 165, 167. See Salt- 
marsh vy. Bower, 34 Ala. 613, 620 (as 
used in testimony); Staniey v. Spann, 
(Tex.) 21 S.W.(2d) 305, 308 (as used 
in contract); Barkhausen y. Chicago, 
etce., R. Co., 124 N.W. 649, 125 N.W. 
680, 142 Wis. 292, 297 (as used in 
deed). See also Agree 2 C.J. p 977 
note 74 [dl]. 


{a] “It was so understood” and 
“agreement” synonymous.—Holman 
v. Clark, 41 So. 765, 767, 148 Ala. 286. 
“Agreement” 2 C.J. p 979. 


42. See Saltmaysh v. Bower, 34 
Ala. 613, 620 (as used in testimony). 


“Contracted” see Contract 13 C.J. p 


210 text and note 44. 
43. Mertz v. Fleming, 200 N.W. 
655, 185 Wis. 58, 62. 


44 Mertz v. Fleming, 200 N.W. 
655, 185 Wis. 58, 59, 62 (construing 
‘it is understood that a payment of 
at least $50 a month will be made 
on the within note,’ on the margin 


thereof, as though it read it is 
“agreed” that such payment should 
be made). 


45. Connor v. Heman, 44 Mo.App. 
346, 348, 349. 


“Intend” 33 C.J. p 167. 

46. Kingsbury v. Moses, 
222, 225. 

47. See Believe 7 C.J. p 1037 note 
39 [a]. 

48. See also Understand ante; Un- 
derstandingly post. 

Statement of see Evidence § 603. 


49. Tillman v. Ogren, 125 N.E. 821, 
823, 227 N.¥. 495 [quot Vincent v. 
Rix 27 N.Y:S.7 39390399," 127 “Misc: 
639]. 

50. Sykes v. City Sav. Bank, 73 N. 
W. 369, 115 Mich. 321, 324, 69 Am.S.R. 
562; Williams v. Yazoo & M. V. R. 
Co., 35 So. 169, 82 Miss. 659. 


51. Black vy. Columbia, 19 S.C. 412, 


45 N.H. 


tes 530 pe Tillman v. Ogren, 125 
N 821, 823, 227 N.Y. 495 (quot Vin- 
cone v. Rix, ZiT, IN. Ye) SOS OOo alee 
Misc. 639)] (holding “anderstanding,” 
as shown by the context, to have been 
used ‘‘not to express anything which 
was the subject of an agreement or 
contract between the parties, but only 
that kind of expectation or confidence 
upon which parties are frequently 
willing to rely without requiring any 
binding stipulation’’). 


“Understanding” as “agreement” 
see infra text and notes 65-67. 


54. Century D. [quot Abrahams v. 
Los Angeles Traction Co., 57 P. 216, 
219 M24 Cal. "41104; 


[a] ‘Comprehension’ 
—March Thesaurus D. 
States v. Uniteq Shoe Machinery Co., 
234 EF. 127, 148]; Century D. [quot 
Abrahams v. Los Angeles Traction 
Cone Be el6, 29 124. Cal eeu 


55. Century D. [quot Abrahams v. 
Los Angeles Traction Co., 57 P. 216, 
219, 124 Cal. 411]. 


“Comprehend” 12 C.J. p 310. 


56. United States vy. United Shoe 
Machinery Co., 234 F. 127, 148. 


57. Sykes v. City Sav. Bank, 73 N. 
W. 369, 115 Mich. 321, 324, 69 Am.S.R. 
562. 

58. Century D. [quot Abrahams v. 
Los Angeles Traction Co., 57 P. 216, 
219, 124 Cal. 411]. 


“Appreciation” 4 C.J. p 1410. 
“Apprehension” 4 C.J. p 1410. 


equivalent. 
[quot United 


59. Jacks v. HBstee, 73 P. 247, 139 
Cale Oe Dilek. 

60. Webster D. ee Allison v. 
Hagan, 12 Nev. 38, 

61. Webster D. [quot Allison vy. 
Hagan, 12 Ney. 38, 61]. 

62. Webster New Int. D. [quot 
Southern Ry. Co. v. Powell, 97 S.E. 


357, 358, 124 Va. 65]. 


63. Webster D. [quot Allison v. 


Hagan, 12 Nev. 38, 61] 
64. Webster New Int. 


Di “fauot 


Johnson, 35 S.H. 703, 110 Ga. 486, 491; 
Mitchell v. National R. Bldg., ete., As- 
soc., (Tex.Civ.App.) 49 S.W. 624, 626; 
Travelers’ Ins. Co. v. Evans, 143 A. 
290, 292, 101 Vt. 250; Southern Ry. 
Co. v. Powell, 97 S.E. 357, 358, 124 Va. 
65; Barkow v. Sanger, 3 N.W. 16, 47 
Wis. 500, 507]. 


“Asreement” synonymous. — 


[ 
(1) Often synonymous. Garrett v. 
Western Union Tel. Co., 58 N.W. 1064, 


60 N.W. 644, 92 Iowa 449, 452. See 
Mitchell v. National R. Bldg., etce., 
Assoc., (Tex.Civ.App.) 49 S.W. 624, 


626 (‘‘‘understanding’ is often em- 
ployed, especially by the unlettered, 
in the same sense as ‘agreement’’’). 
(2). Sometimes synonymous. Sykes 
v. City Sav. Bank, 73 N.W. 369, 115 
Mich. 321, 324, 69 Am.S.R. 562. (3) 
As uSed in a pleading, where ‘the un- 
derstanding between plaintiff and de- 
fendant” is alleged, and ‘the under- 
standing” is subsequently in the same 
cause of action referred to as an 
“agreement and an arrangement,” 
these allegations, with the other facts 
stated, are sufficient to disclose to the 
defendant the precise nature of the 
cause of action he is to meet. Sloan 
v. Gibbes, (S.C.) 35 S.E. 408, 409. (4) 
As used in examination of witness. 
House v. Howell, 3 Silv.Sup. 455, 6 
N.Y.S. 799, 801. (5) As used in tes- 
timony. Griffin v. Isbell, 17 Ala. 184, 
187; Fraser v. Davie, 11 S;Co 56, 6s! 
Mitchell v. National R. Bldg., ete., AS- 
soc., Supra. See Evidence e 603 “text 
and note 50. (6) As used in special 
verdict or findings. Travelers’ Ins. 
Co. v. Evans, 143 A. 290, 292, 101 Vt. 
250; Barkow v. Sanger, 3 N.W. 16, 
22, 47 Wis. 500 [quot Mertz v. Flem- 
ing, 200 N.W. 655, 185 Wis. 58, 62]. 
(7) As used in report of commission- 
ers in condemnation proceedings. 
Southern Ry. Co. v. Powell, 97 S.E. 
301, SOS, 124 Van bor “Agreement” 2 
(Ar! Jae oy 979; Contracts § 3. 


[b] “Compact” synonymous, in re- 
port of commissioners in condemna- 
tion proceedings see Southern R. Co. 
Vv. Powell, 97 Sie. 357, i858, 124) Viain6d. 
“Compact” UPA OFA Am 8) 31 Ne 


[c] “Agreement,” “contract,” or 
“pinding stipulation” distinguishea.— 
(1) As used in a statute forbidding 


For later cases, developments and changes in the law see Annotations, same title and section number. 


YE 


UNDERSTANDING—UNDERTAKER 


agreement between two or more persons;®® an in- 
formal compact.°* 


Phrases: “Entirely without understanding,” 
“express understanding,’®® “if the effect of such an 
agreement, or understanding, may be to lessen com- 
petition, or tend to create a monopoly,’ “it was 


my understanding,’7? “mutual understanding,”’?? 
“the understanding was,”’® “understanding and 


agreement,”"4 and “with the understanding.”?® 


UNDERSTANDINGLY.7* With knowledge of 
what is being done.*? 


UNDERSTOOD.*® 


UNDERTAKE.’°® In one sense, “to undertake” 
is to begin to perform, to engage in, to enter upon, 
to set about, or to take in hand;*° in another sense, 
to attempt, to endeavor to perform, or to try;*? in 


monopolies, relative to an agreement 
or understanding, “if the effect of 
such an agreement, or understand- 75 
ing, may be to lesseh competition, or 


agreement.”—Franklin v. 
117 BF. 226, 228, 54-C-C.A. 258. 


Tillman v. Ogren, 125 N.E. 821, 


8238, 227 N.Y. 495; Tillman v. Ogren, 
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still another sense, to lay oneself under obligation to 
perform.*? As used by a ‘witness in the expres- 
sion “I did not in any manner undertake to compel” 
ete., the word “undertake” was not used in the sense 
of “purpose” or “intent,” but rather in the sense that 
he did no act calculated to effect such purpose.*? 


Undertook. ‘“Undertook” is not necessarily a 
synonym for “promised,” “agreed,” or “contracted.’’>* 
Although “undertook,” as used in a complaint, may, 
and often does, import a promise,*® whether it does 
or not depends upon the construction of the plead- 
ing.8® As used in the allegation of a complaint 
that the defendant “undertook faithfully, skillfully, 
and diligently to treat and set, and endeavor to cure 
and heal, said arm and shoulder,” the word “under- 
took” is used in the sense of “entered upon.” 


UNDERTAKER.88 One who undertakes.®® 


Browning, | 74 [c]. 


86. Lawson v. Crane & Hall, 74 
A. 641, 642, 83 Vt. 115. See infra text 
and note 87. 


tend to create a monopoly,” ‘counsel 
contend that ‘understanding’ is equiv- 
alent to ‘agreement,’ except that it 
imports that it is oral. The court 
eannot adopt this definition. In its 
opinion it means something more. 
It means an implied agreement, re- 
sulting from the expressed terms of 
the agreement, whether written or 
oral, or where the law from certain 
acts of the parties implies an agree- 
ment to do a certain act.” United 
States v. United Shoe Machinery Co., 
ewe 427, Age tee Co) -ASeUSed ii 
a pleading, ‘‘understanding” ‘at least 
falls short of alleging a distinct and 
express contract between the parties.” 
Black v. Columbia, 19 S.C. 412, 419, 
45 Am.R. 785. ‘Contract’ see Con- 
tracts § 1. (3) As used in testimony, 
“understanding” did not sufficiently 
show a meeting of the minds in a 
contract or agreement. Williams v. 
Yazoo & M. V. R. Co4,735 So. 169, 82 
Miss. 659. (4) “Understanding” as 
mere expectation or confidence and 
not a binding stipulation see supra 
note 58. c 


66. Funk & W. Standard D. [quot 
Southern Ry. Co. v. Powell, 97 S.E. 
357, 358, 124 Va. 65]. 


67. Funk & W. Standard D. [quot 
Southern Ry. Co. v. Powell, 97 S.E. 
357,-358, 124 Va. 65]. See Winslow v. 
Dakota Lumber Co., 20 N.W. 145, 32 
Minn. 237, 238 (‘“‘understanding” “may 
be used to express a valid contract 
engagement, but one of a somewhat 
informal character’’). 


68. See supra text and note 59. 
See also Entirely 20 C.J. p 1271 note 
66 [e]. 


69. See Express § 1 text and note 
89. 


70. See supra note 65 [c]. 


71. See It 33 C.J. p 829 text and 
note 


72. See cases infra this note. 


[a] “Express contract” synony- 
mous.—Tyler v. Burrington, 39 Wis. 
876, 382 [quot Travelers’ Ins. Co. v. 
Hvans, 143 A. 290, 292, 101 Vt. 250; 
Barkow v. Sanger, 3 N.W. 16, 47 Wis. 
500, 508]. ‘Express contracts” see 
Contracts § 6. 


73. Bullock v. Johnson, 35 S.E. 703, 
110 Ga. 486, 491. 


74. Franklin v. Browning, 117 F. 
226, 228, 54 C.C.A. 258. 


[a] “The words import an oral 


166 N.Y.S. 39, 99 Misc. 539, 540, 541, 


542; Stanley v. Spann, (Tex.)* 21 S: 
W.(2d) 305, 308. 
76. See also Understand ante; 


Understanding ante. 


77. Murdock v. Memphis, etc., R. 
Co., 7 Baxt. (Tenn.) 557, 560. 


“Wnderstandingly” of acknowled¢g- 
ment: 


Omission fatal see Acknowledgments 
§ 219 note 20 [e]. 


Recital sufficient see Acknowledg- 
ments § 218 note 15 [a]. 


78. See Understand ante. - 


79. See also Undertaker post; Un- 
dertaking post; Undertakings post. 


Undertaking dangerous work see 
Master and Servant §§ 1076, 1077. 


80. Century D. [quot Piedmont, 
ese Ra Coys Ui Si i15 0 a EC2 a) nid 


81. Century D. [quot Piedmont & 
NBR Yai COIN WS oO ES CAG Lol ae ols 
Webster D. [quot Garcia S. en C. v. 
Taggart, Coal Co. 108 “S.-H, 725 378,227 
Ga.App. 204]. 


“Attempt” 6 C.J. p 549. 
Opry” “ante, 


82. Century D. [quot Piedmont, 
GUC us CO aVen Wise) HinCod)) uae 
425]. 


[a] “Promise” equivalent.—East- 
man v. Anthony, 93 Ill. 599, 600; Shu- 
feldt v. Fidelity Sav. Bank, 93 Ill. 
597, 598. Promise § 2. 


83. Souther v. Hunt, (Tex.) 141 S. 
W. 359,-363 Cit isi as if one. should 
say: ‘I went with the purpose and 
intent of doing so and so, but I did 
not undertake to carry my purpose in- 
to effect’ ’’). 


84. De Hart: v. Haun, 26 N:E: 61, 
126 Ind. 378, 380 (“a party may have 
undertaken to do an act without any 
contract or agreement with another 
to do the act or promise made to an- 
other’’). 


“Agreed” see Agree 2 C.J. p 977 text 
and notes 73-76. 


“Contracted” see Contract 13 C.J. 
p 211 text and note 44. 


“Promised” see Promise § 2 text 
and notes 70-73. 


85. “Agreed” in complaint synony- 
mous with “undertook” or “prom- 
ised” see Agree 2 C.J. p 977 note 


87. De Hart v. Haun, 26 N.E. 61, 
126 Ind. 378, 380 [quot Goble v. Dillon, 
86 Ind. 327, 340 (“though his pleading 
is not in good form, we think that 
upon a reasonable construction of the 
language employed, according to its 
ordinary meaning, the complaint was 
in tort. No promise of the appellees 
is alleged. The word ‘undertook,’ 
taken with the context, may perhaps 
be said to be used in the sense of 
‘entered upon,’ and not in the sense 
of ‘promised,’ ‘engaged,’ or ‘became 
bound’ ’’)]. See Lawson v. Crane & 
Hall, 74 A. 641, 642, 83 Vt. 115 (“al- 
though the word ‘undertook’, as used 
in the first part of the allegation in 
question, being followed, as it is, by 
an infinitive phrase, is capable of be- 
ing construed to import a binding 
contract on the part of the defendants 
to do the things mentioned in that 
part, namely, to reduce the fracture 
and set the bone in a proper and skill- 
ful manner, yet it is also capable of 
being construed to mean, especially 
when taken with the rest of the alle- 
gation, no more than that they ac- 
cepted the retainer, and undertook, in 
the sense of taking in hand, and enter- 
ing upon, the performance of the du- 
ties thereof. This view is strength- 
ened by the way the word ‘undertook’ 
is used in the last part of the al- 
legation, where it is not followed by 
an infinitive phrase, but the language 
is, ‘and undertook the care,and charge 
of said leg and the cure thereof,’ 
which is hardly capable of being con- 
strued into a binding obligation’’). 


88. See Undertake ante; Undertak- 
ing post. 


89. Webster New Int. D. 


[a]. Statutory definitions. — (1) 
“‘Undertaker’ in the case of a rail- 
way means the railway company; 
in the case of a factory, quarry, laun- 
dry, smelter or workhouse, means the 
occupier or operator thereof; in the 
case of a mine, means the owner 
thereof; and in the case of an en- 
gineering work, or other work speci- 
fied within this Act, means -the per- 
son undertaking the construction, al- 
teration, repair, or demolition.” 
Workmen’s Compensation Act, R. S. B. 
C. (1911) c 244 § 2 [quot Grand Trunk 
Pac. Coast. S.S. Co. v. Victoria-Van- 
couver Stevedoring Co., 57 Can.S.C. 
124,130]. (2) In the case of a build- 
ing, “undertakers” are ‘the persons 
undertaking the construction, repair, 
or demolition.”” Workmen’s Compen- 
sation Act (1897) § 7 subs 2 [quot 
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Phrases: “Alien . . . in favor of the mechanic 
or undertaker,’®® and “such mechanic or under- 
taker ?22 


Specifically,®? the common name for a person who 
engages in the care of dead human bodies, and the 
burial or other disposition of them, together with 
the eonduct of the funeral and burial services ;°* 
one whose business it is to arrange for burying the 
dead and to oversee funerals;®?* one whose business 
is to make preparations for the burial of the dead, 
and to manage funerals;°®> one whose business is 
to prepare the dead for burial and to take the charge 
and management of funerals;®® one who takes the 
charge and management of funerals.°? 


UNDERTAKING.® <A very comprehensive and 


sweeping term.°® Whence the term came and why 


> 
P 
<i 


UNDERTAKER—UNDERTAKING 


nection alone being important.? It is a term that 
may imply a promise,* a promise or pledge ;* and 
hence a guarantee.® When used in statutes, “un- 
dertaking” may refer to a promise or security in any 
form where the same is required by law, such as a 
bond,® an indorsement on a writ obligating the 
indorser,’? or a recognizance.* In the special sense 
of a promise given in the course of legal proceed- 
ings, the word is defined elsewhere.® It may also 
be construed as meaning an engagement;?° an en- 
gagement by one of the parties to a contract to the 
other, and not the mutual engagement of the par- 
ties.14 In another sense, an “undertaking” is an 
attempt.1? In still another sense, it is an enter- 
prise,!° any business, work, or project which a per- 
son engages in or attempts to perform.'* 


it. was introduced, it has been said, is unnecessary Phrase: “Undertakings by her for him or in his 
to inquire,! its scope and effect in a particular con- | behalf.”+5 . 

McCabe v. Jopling, etc., Traveling { Wis. 541, 545, 23 A.L.R. 67. : eerie on nae A Ae oa i BR: 
Cradle, [1904] 1 K.B. 222, 226; Bush 5 r. 244, i ut see ate v. 
We Hawes [1902] 1 KiB, 20602195 [yoo she cae ee ee ee ee ee pie lage enOrt a4, 


Cassiv. Butler, [1900] LQ .B. 777, 779). 
(3) In the case of a factory, “un- 
dertaker’’ means “‘the occupier there- 95. 


23 A.L.R. 67] 


Whyte, 188 N.Y. 607, 177 Wis. 541, 545, 


Century OD. 


[a] Memorandum on justice’s 
dccket, required by Wis. Rev. St. §§ 


fauot State V-|3782, 3783, to be signed by sureties 


of within the meaning of the Factory 
and Workshop Acts, 1878 to 1895.” 
Workmen’s Compensation Act (1897) 
§ 7 subs 2 [quot Raine v. Jobson, 
[1901] A.C. 404, 412; Carrington v. 
Bannister, [1901] 1 K.B. 20, 22]. (4) 
See also Workmen’s Compensation 
Acts § 37 note 28 [d]. 


90. In re American Lime Co., 201 
F. 433, 434, 435, 436. 

Mechanics’ Liens § 139 text and 
note 96. 

91. Greenwood v. Tennessee Mfg. 
Co., ete., 2 Swan (Tenn.) 130, 135. 

92. Undertaker: 


Business of: 
Nuisances § 293. 
“Profession” § 2 note 26 [n]. 


Regulation see Health § 65; Munic- 
ipal Corporations § 591. 


Qualified to speak on physiological 
questions see Evidence § 606 note 
80 [a]. 


93. People v. Ringe, 90 N.E. 451, 
197 N.Y. 148, 146, 27 L.R.A.N.S. 528, 
18 Ann.Cas. 474. 


[a] “Embalmer” distinguished.— 
“An embalmer, as such, does not bury 
the dead; he does not take charge of 
funerals; he does not dress the body, 
procure the coffin or do the many 
other things that an undertaker does. 
His sole function as an embalmer is 
to so treat the body by means of 
chemical substance, embalmers’ 
fluids, gases administered either ex- 
ternally or internally, or both, as to 
disinfect and preserve the _ body.” 
State v. Whyte, 188 N.W. 607, 177 


Whyte, 188 N.W. 607, 177 Wis. 541, 
545, 23 A.L.R. 67]. 


96. Webster Int. D. [quot State v. 
Whyte, 188 N.W. 607, 177 Wis. 541, 
545, 23 A.L.R. 67]; Anderson v. State, 
99 So. 778, 779, 19 Ala.App. 606. 


97. Webster D. [quot People v. 
Ringe, 110 N.Y.S. 74, 125 App.Div. 
592, 595]. 


98. See also Undertake ante; 
dertaker ante. 


99. Pullman’s Palace-Car Co. v. 
Washburn, 66 F. 790, 791. 


1. Tenney v. Taylor, 
223, 229. 


2. Tenney v. Taylor, supra. 


8. Bouvier L. D. [quot Tenney v. 
Taylor, 1 App.D.C. 223, 229; Alex- 
ander v. State, 12 S.W. 595, 28 Tex. 
App. 186, ee Thompson y. Blanch- 
ard, 3 N.Y. x 


“Promise” : 1: Contracts § 2. 


4 Webster D. [quot Tenney v. 
Taylor, 1 App.D.C. 223, 229]. 


“Pledge” 49 C.J. p 887. 


5. Webster D. [quot Tenney Vv. 
Taylor, 1 App.D.C. 228, 229]. 


“Guarantee” see Guaranty § 1. 


Un- 


1 “App: D:C; 


6. Canfield v. Bates, 13 Cal. 606, 
608; Tenney v. Taylor, 1: App.D.C. 
223, 228, 229; King v. Pony Gold Min. 


Co., 62 P. 783, 24 Mont. 470, 481; Tully 
ya Lewitz, 98 N.Y.S. 829, 50 Mise. 350, 
3: 


Bond generally see Bonds § 1. 


7. Pullman’s Palace-Car Co. v. 
Washburn, 66 F. 790, 791. 


for costs in an action, is not an un- 
dertaking, bond, or recognizance, 
within Rev. St. § 2590, providing that 
no attorney practicing in the state 
shall be taken as bail or security on 
an undertaking, bond, or recognizance. 
ene v. Small, 39 N.W. 359, 72 Wis. 
15 


Recognizance generally see Recog- 
nizances § 1. 


9. See Undertakings § 1. 


10. Worcester D. [quot Maxwell v. 
Wilmington Dental Mfg. Co., 77 F. 
938, 941]. 


11. Bouvier L. D. [quot Tenney v. 
Taylor, 1 App.D.€. 223, 229; Alex- 
ander v. State, 12 S.W. 595, 28 Tex. 
App. 186, 187]. 


12. Worcester D. [quot Maxwell v. 
Wilmington Dental Mfg. Co., 77 F. 
938, 941]. 


“Attempt” 6 C.J. p 547. 


13. Webster D.; Worcester D. 
[both quot Maxwell v. Wilmington 
Dental Mfg. Co., 77 F. 938, 941]. 


[a] “Plant” distinguished.—“‘The 
two words are not equivalents, and do 
not assimilate. One signifies a busi- 
ness or enterprise, and the other the 
fixtures and tools by which a business 
or enterprise is carried on.” Maxwell 
v. Wilmington Dental Mfg. Co., 77 F. 
938.941 ee Plant Sia. ; 


“Enterprise” 20 C.J. p 1267. 


14. Webster D. [quot Maxwell v. 
Wilmington Dental Mfg. Co., 77 F. 
938, 941]. 


15. White Mountain Nat. Bank y. 
Noyes; 125 A. 434, 81 N.H. 285. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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UNDERTAKINGS 


By WituraM A. Martin 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1211] 


ANALYSIS 


I. DEFINITION AND NATURE [§ 1] p 1212 


II. FORM, REQUISITES, AND VALIDITY [§§ 2-10] p 1212 


A. Validity in General [§ 2] p 1212 
B. Parties [§ 3] p 1212 
C. Formal Requisites [§§ 4-8] p 1212 
1. In General [§ 4] p 1212 
2. Recitals as to Parties [§ 5] p 1212 
3. Execution [§ 6] p 1213 
4. Justification [§ 7] p 1213 
5. Approval [§ 8] p 1213 
D. Consideration [§ 9] p 1213 
E. Amendments [§ 10] p 1214 


III. CONSTRUCTION AND OPERATION [§§ 11-13] p 1214 


A. In General [§ 11] p 1214 
B. Effect as Bond [§ 12] p 1214 


C. Validity as Common-Law Obligation [§ 13] p 1214 


IV. DISCHARGE OF SURETIES [§ 14] p 1214 
V. EXTENT OF LIABILITY [§ 15] p 1214 


VI. ENFORCEMENT [§§ 16-18] p 1215 
A. In General [§ 16] p 1215 
B. Defenses [§ 17] p 1215 
C. Pleading and Evidence [§ 18] p 1215 


CROSS REFERENCES 


Arrest §§ 191-194, 259-262. 
Bail in: 
Civil actions see Bail §§ 27-66, 141-165. 
Criminal BROe eens see Bail §§ B2s 266, 336-381. 
Bonds 9 C. J. 
Certiorari §§ he “197, 
Costs § 519. 
Garnishment §§ 277-286, 642-666. 
Injunctions §§ 505-527, 771-803. 
Mandamus as to bonds and undertakings see Mandamus 
§§ 159, 160. 
Preventing or SLRRAT EINE mechanie’s lien see Mechan- 
ics’ Liens § 4 


Recognizances 53 C. J. p 556. 
Replevin §§ 116-133, 156-159, 394-464. 
Security 56 C.J. p 1282. 
Stay of execution: 

Generally see Executions §§ 399-409. 

Gant saree: of the peace see Justices of the Peace §§ 
Stipulations 60) Cr. J. py 36. 
Undertaking on appeal: 

Generally see Appeal and Error §§ 1136-1382. 

From judgment of justice of the peace see Justices 

of the Peace §§ 442-463. 
In criminal cases see Criminal Law §§ 3367-3376. 
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UNDERTAKINGS 


[§§ 1-5 


I. DEFINITION AND NATURE 


[§ 1] Within the scope of this title the term “un- 
dertakings” means promises in writing, not under 
seal, given as security for the performance of some 


particular act required in a judicial proceeding." 
They have been described as simplified bonds with- 
out seal.? 


II. FORM, REQUISITES, AND VALIDITY 


[§ 2] A. Validity in General. A statutory un- 
dertaking given in a proceeding which is void for 
want of jurisdiction is itself void.® . 


[§ 3] B. Parties.* The person on whose behalf 
a statutory undertaking is executed is not a neces- 
sary party thereto where the statute providing for 
the undertaking does not require it. Surety com- 
panies, when so provided by statute, may be al- 
lowed to qualify as sureties on an undertaking.® 


[§ 4] C. Formal Requisites—1. In General. Stat- 
utes prescribing or providing forms for undertak- 
ings in civil and criminal actions have been held 
to be constitutional.? Where a statute does not 
expressly disclose whether an undertaking to be 
given must be in form joint or joint and several, 
either form is authorized, and a court has a right 
to direct which shall be given.* Mere clerical er- 
rors or omission of words will not vitiate an un- 
dertaking.® Omitted words from an undertaking 
may be supplied when the instrument on its face 


1. “Bond” distinguished see Bonds 


315, Ann.Cas.1912A 1010; 


plainly shows what the omitted words are.1® An 
undertaking is not invalid because it is executed 
in the form of a bond.1+ A statutory undertaking 
need not recite a consideration,!* since no considera- 
tion is necessary.13 


[§ 5] 2. Recitals as to Parties. The name of the 
obligee must appear in the undertaking;'* but a 
clerical error in giving the Christian name of the 
obligee will not vitiate the undertaking.t®° Ordi- 
narily, however, the names of the sureties need not 
be inserted in the body of the undertaking,’® since 
the signatures sufficiently show who executed the 
paper.?’ But, where the body of the instrument con- 
tains a recital that it is the undertaking of two par- 
ties, whose names are given, an undertaking signed 
by one of these parties and by a person whose name 
is not one of those stated in the body of the instru- 
ment is void for want of a promise on the part of 
the person whose name did not appear in the body 
of the instrument.?§ 
in the amount mentioned in 


Russell v. | lars” 


SH Chicago. cues B eee be a ee te undertaking does not vitiate the 
Ont, 1s ing v. Pony Go in. Co.,}| obligation. The omitted word may 
eee Hekins 16 We | 62 P. 783, 24 Mont. 470; Pierse v.|be supplied, and the instrument read 
863: People v. Dando 20 Abb.N.Cas. Miles, 6 P. 347, 5 Mont. 549; Ney v.| as though it had been expressed. 
(NY.) AG ’ Orr, 2 Mont. 559. Frankel v. Stern, supra; Whitney v. 
ope NB : : fo hae 6 Darrow, 5 Or. 442. 
{a] Distinguished from “recogni- [a] Chief distinction between : 
zance.”—-An undertaking is a simple| statutory bond and statutory under- 11. Tully v. Lewitz, 98 N.Y.S. 829, 
contract, a conditional promise for| taking is that in a statutory bond the |50 Misc. 350; Conklin vy. Dutcher, 5 
the payment of money, while a| principal must be a party, but in a] How.Pr. (N.Y.) 386, CodeRep.N.S. 49. 


recognizance is an acknowledgment of 
a debt of record, having many at- 


statutory undertaking the person on 
whose behalf it is executed need not 


12. Thompson v. Blanchard, 3 NU. 


i judgment. State v.|be a party. Russell v. Chicago, etc., | 235: Johnson v. Ackerson, 40 How.Pr. 

Hays. 2 Or. are R. coe 94 P, 488, 37 Mont. 1: King | (N-Y.) 222 [aff 3 Daly 430]; Mejia v. 
aware v. Pony Gold Min. Co., 62 P. 783, 24|Alimorong, 4 Philippine 572. 

[b] Distinguished from “appeal] Yiont 470 . ; 13. See i 
bond.”—‘“‘Unlike the ordinary appeal < ul . ee infra § 9. j 
bond, which is an obligation under 6 King v. Pony Gold Min. Co., 14. Johnston v. Letson, 29 P. 893, 
seal, with a fixed penalty, and a/supra. See also Principal and Surety | 3 Ariz. 344. See also Appeal and Er- 
definite condition, limited sgabeceme § 535. ror § 1217. 
effective or otherwise by he e- ‘i 
termination of the appeal, the under- foe eth v. Haner, 69 P. 109, 8) 15. Mullins’ Appeal, 40 Wis. 154. 


taking is without seal, or fixed pen- 


See also Appeal and Error § 1217. 


alty, and without condition; and is 
simply a promise or an assumption of 
liability, to perform a judgment, or 
to pay damages and costs.” Tenney 
v. Taylor, 1 App.D.C. 223, 229. 


[ec] Distinguished from “promise.” 
—A promise may be a contract, a 
pact, or an agreement, and the word 
“undertaking” is, perhaps, stronger, 
for it implies “entering into stipula- 
tion.” Dennison v. Barney, 113 P. 518, 
49 Colo. 442. 

{@] Forms of undertakings see 
Tenney v. Taylor, 1 App.D.C. 223; 
Charter Oak L. Ins. Co. v. Hosmer, 
12 D.C. 297; Noakes v. Switzer, 10 
N.W. 5386, 12 Neb. 156; Whitney v. 
Darrow, 5 Or. 442. 


8. Pacific Nat. Bank v. Mixter, 8 
SiGtiawmls) 2tulise Ved, ol Wd. 5673 
American Exch. Bank vy. Cook, 51 P. 
65, 6 Kan.App. 266. 


4. Signature of person on whose 
behalf executed see infra § 6. 


5. Deer Lodge County vy. United 
States Fidelity & Guaranty Co. of 
Baltimore, Md., 112 P. 1060, 42 Mont. 


Sn) Wood ‘v.. Hisk, 63) INUY. 
Am.R. 528 [rev 4 Hun 525]. 


sees Cal.—Frankel v. Stern, 44 Cal. 


245, 20 


Idaho.—Simmons Hardware Co. v. 
Alturas Commercial Co., 39 P. 550, 4 
Idaho 334, 95 Am.S.R. 66. 


N.Y.—Tischler v. Fishman, 68 N.Y. 
S. 787, 34 Misc. 172; Hyde v. Patter- 


son, 1 Abb.Pr. 248. 
N.C.—Walker vy. Williams, 88 N. 
Cees 


Or.—Whitney v. Darrow, 5 Or. 442. 
Wis.—Mullins’ Appeal, 40 Wis. 154. 
10. Whitney v. Darrow, 5 Or. 442. 


[a] Omitted words.—(1) If, in an 
undertaking, a word is omitted by 
mistake, and by looking at the whole 
undertaking and the statute it is ap- 
parent what word was intended to 
have been inserted, the omitted word 
may be supplied, and the contract 
read as if it had been expressed. 
Frankel v. Stern, 44 Cal. 168. (2) 
Thus the omission of the word ‘‘dol- 


16. Dore v. Covey, 13 Cal. 502 [dist 
Bennett v. San Diego County Super. 
Ct., 45 P. 808, 118 Cal. 440]; Williams 
v. Barnaman, 19 Abb.Pr. (N.Y.) 69. 


17. Dore v. Covey, 18 Cal. 502. 


18. Bennett v. San Diego County 
Super Ct., 45 P. 808, 113 Cal. 440, 448 
[dist Dore v. Covey, 18 Cal. 502] 
(Garoutte, J., delivering the opinion 
of the court, said: “Here the names 
of two purported sureties are inserted 
in the body of the bond, and Gassen’s 
name is not one of them; the inser- 
tion of two other names results in 
the necessary exclusion of his name. 
It cannot be assumed that his name 
was intended to be placed there, for 
there is no room for it; the space 
which it should occupy is already tak- 
en; in effect, his name is expressly 
excluded. Without an agreement of 
some kind upon his part to be bound 
no obligation rests upon him, and here 
there is no agreement,” but Beatty, 
Cc. J., dissenting, said: “Gassen by 
signing the bond became a party to 
and was bound by it” [cit with appr 
Dore v. Covey, 13 Cal. 502]). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 6-9] 


[§ 6] 3. Execution. Signature. It is indispen- 
sable to the validity of an undertaking that it be 
signed by the sureties;!® but the party on whose be- 
half the undertaking is executed need not sign it,?° 
unless a statute requires him to do so. But a non- 
compliance with such a requirement renders the 
undertaking void.?*, Where the signature of the par- 
ty on whose behalf the undertaking is required is 
necessary, the undertaking may be signed by his 
authorized agent;*? and, if the undertaking is given 
in behalf of a partnership, it may be signed in the 
partnership name by one of the firm.?® 


Seal. A seal is not essential to the validity of 
an undertaking.*4 


Attestation. The signature of the surety may be 
required by statute to be attested or witnessed.?5 


Delivery. Like a bond, an undertaking is a nullity 
until delivered, both the signing and delivery be- 
ing essential to its validity.?°® 

[§ 7] 4. Justification. While statutes frequently 
require sureties on undertakings to justify,?7 the 


failure of a surety to justify on exceptions to his 
sufficiency, or even his solvency, of itself furnishes 
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no ground for invalidating the operation and effect 
of the undertaking,?® and cannot be set up as a 
defense in an action on the undertaking.?® It has 
also been held that the justification of sureties on an 
undertaking may be waived by the failure of the 
accepting party to appear at the time set therefor.*° 


[§ 8] 5. Approval. Want of a certificate of ap- 
proval of an undertaking in a’judicial proceeding can- 
not be set up as a defense to an action on the under- 
taking, which is otherwise valid.*1_ When the agree- 
ment is signed, and, in consideration of the promise, 
defendant is discharged, the contract is made and 
completed; new rights are acquired, new obligations 
are assumed, and there is no reason why the failure 
of an officer to perform a subsequent ministerial act 
should invalidate the contract.*? 


[§ 9] D. Consideration. A consideration is not 
essential to the validity of a statutory undertaking,** 
for the statute creates the liability.24 However, the 
rule applies only to undertakings required and au- 
thorized by law;35 hence a valid and sufficient con- 
sideration is necessary to support the validity of 
an undertaking, which is not a statutory undertak- 
ing,®* although, if the promise is in writing, the con- 


requirements of the statute where, by 


ties see Whitney v. Darrow, 5 Or. 
42. 


28. King v. Pony Gold Min. Co., 62 


19. State v. Hays, 2 Or. 314. 

20. Idaho.—Pence v. Durbin, 1 
Idaho 550. 

Kan.—State vs Hgeleston, 10-P. 3; P. 783, 24 Mont. 470. 
34 Kan. 714. 29. 


Mont.—Langstaff v. Miles, 6 P. 356, 
5 Mont. 554; Pierse v. Miles, 6 P. 347, 
5 Mont. 549, 552. 


Neb.—Eckman v. Hammond, 43 N.’ 


W. 397, 27 Neb. 611. 


N. Y.—Leffingwell v. Chave, 18 N.Y. 
Super. 703, 10 Abb.Pr. 472, 19 How. 
Pr. 54. 


S.D.—Black Hills Mercantile Co. v. 
Gardiner, 58 N.W. 557, 5 S.D. 246. 


“An undertaking on the part of the 
plaintiff means an undertaking for 
him or on his behalf, and it is not 
necessary to the validity of such an 
undertaking that it be signed by the 
plaintiff. The statute does not re- 
quire that he sign it, but that it be 
signed by two sufficient sureties on 
hissbehalt. or for him.” ~ Pierse! iv. 
Miles, supra. 


21. Wagener v. Booker, 9 S.E. 1055, 
81 S.C. 375; National Exchange Bank 
v. Stelling, 9 S.E. 1028, 31 S.C. 360. 

22. National Exchange Bank v. 
Stelling, supra. 

23. Grollman v. Lipsitz, 21 S.E. 
te, 43 S.C, s29. 

24. Tenney v. Taylor, 1 App.D.C. 
223; Charter Oak L. Ins. Co. v. Hos- 


mer, 12 D.C. 297; Doolittle v. Dininny, 
31 N.Y. 350; Thompson v. Blanchard, 
3 N.Y. 335; Tully v. Lewitz, 98 N.Y.S. 
829, 50 Misc. 350; Fisher v. Trevor, 8 
Ohio Dec. (Reprint) 408, 7 Cinc.L.Bul. 
322. 

[a] Unlike ordinary bond, which is 
an obligation under seal with a fixed 
penalty and a definite condition, an 
undertaking is without seal or fixed 
penalty and without condition. Ten- 
ney v. Taylor, 1 App.D.C. 223. 


25. Cummings v. Wingo, 10 S.E. 
107, 31 S.C. 427. See also Costs § 516. 


26. Scherer v. Hopkins, 16 N.Y.S. 
863. 
27. See statutory provisions. 


[a] Form of justification of sure- 


State v. Hays, 2 Or. 314. 


30. Budd v. Superior Court of Los 
Angeles County, 111 P. 628, 14 Cal. 
App. 256. 


31. State v. Hays, 2 Or. 314. 
32. State v. Hays, supra. 


383. Post-v. Doremus, 60 N.Y. 371; 
Doolittléey. Dinimny. wot) INVY. (3505 
Thompson v. Blanchard, 3 N.Y. 335; 
Bildersee v. Aden, 62 Barb. (N.Y.) 175, 
12 Abb. Pr.N.S. 324; Livingston —v. 
Hammer, 20 N.Y.Super. 670; Johnson 
v. Ackerson, 3 Daly (N.Y.) 430; Slack 
v. Heath, 4 E.D.Smith (N.Y.) 95; Gein 
vy. Little, 89 N.Y.S. 488, 43 Misc. 421 
[aff 92 N.Y.S. 1125, 102 App.Div. 614]. 


“An undertaking given in pursuance 
of a statute, and to effect the object 
allowed by that statute, and the giv- 
ing of which did not effect that ob- 
ject, is upheld by the statute, and has 
its consideration in the attainment of 
the object, in pursuance thereof.” 
Post v. Doremus, 60 N.Y. 371, 376. To 
same effect Thompson vy. Blanchard, 
BING oe eso. 


“To satisfy the statute is consid- 
eration enough upon which to rest 
the obligation assumed.” Slack v. 
Heath, 4 E.D.Smith (N.Y.) 95, 101. 


{a] This rule has been applied to 
an undertaking: (1) Executed in ac- 
cordance with the court’s order. Ber- 
gen v. Stewart, 28 How.Pr. (N.Y.) 6. 
(2) To stay proceedings pending an 
appeal. Gibbons v. Berhard, 16 N.Y. 
Super. 635. (3) By one to secure 
the payment of rent assumed by an- 
other, under the statute of frauds as 
amended by L. (1868) ¢ 464, although 
no consideration was expressed there- 
in. Speyers v. Lambert, 31 N.Y.Super. 
335, 6 Abb.Pr.N.S. 309, 37 How.Pr. 315. 


[b] Not within statute of frauds. 
—(1) The objection that an under- 
taking considered as a common-law 
obligation is void as to the sureties 
under the statute of frauds, because 
all of the terms of the agreement, in- 
cluding the consideration, are not ex- 
pressed therein, is of no force, for a 
collateral undertaking satisfies the 


fair implication, it discloses that the 
promise rests on a legal consideration. 
Barney v. Forbes, 23 N.H. 890, 118 N. 
Y. 580; Drake v. Seaman, 97 N.Y. 
230; Doolittle v. Dininny, 31 N.Y. 350; 
Smith v. Northrup, 29 N.Y.S. 851, 80 
Hun 65 [aff 40 N.E. 165, 145 N.Y. 
627]; Gein v. Little, 89 N.Y.S. 488, 43 
Misc. 421 [aff 92 N.Y.S. 1125, 102 App. 
Div. 614]. (2) The statute of frauds 
applies only to common-law agree- 
ments where the consideration was 
the subject of mutual agreement be- 
tween the parties, and not to instru- 
ments created under, and deriving 
their obligation from, special statutes, 
without the acceptance or assent of 
the party for whose ultimate benefit 
they were given. Doolittle v. Dinin- 
ny, 31 N.Y. 350; Thompson v. Blanch- 
ard, 3° N.Y. 335. 


34. Post v. Doremus, 60 N.Y. 371; 
Slack v. Heath, 4 E.D.Smith (N.Y.) 
95; Johnson vy. Ackerson, 40 How.Pr. 
(N.Y.) 222 [aff 3 Daly 430]. 


35. Seaman v. McReynolds, 50 
How. Pre (N.Y.)) 4202 


36. Charter Oak L. Ins. Co. v. Hos- 
mér, d2. DCs 297 vAmernican® Hixeh-s 
Bank v. Cook, 51. P. 65, 6 Kan.App. 
266; Mittnacht v. Kellermann, 12 N. 
BE. 28, 105 N.Y. 461, 467; Slack v. 
Heath, 4 E.D. Smith (N.Y.) 95; Gein 
v. Little, 89 N.Y.S. 488, 438 Mise. 421 
[aff 92 N.Y.S. 1125, 102 App.Div. 614]; 
omni ee v. Gschwend, 1 N.Y. City 

tt: ts 


“Such an instrument, like other 
contracts made between parties, re- 
quires a consideration to support it.’” 
Mittnacht v. Kellermann, supra. 


[a] For consideration held suffi- 
cient see Wing v. Rogers, 34 N.E. 194, 
138 N.Y. 361; Clute v. Knies, 7 N.E. 
181, 102 N.Y. 377; Goodwin v. Bunzl, 
6 N.E.. 399, 102 N.Y. 224;. O’Beirne v. 
Cary, 54 N.Y.S. 337, 34 App.Div. 328 
[aff 59 N.E. 1127, 165 N.Y. 661). 


[b] Undertaking given on remov- 
ing cause to another court is void un- 
less there is a statute authorizing 
such removal and providing for an 
undertaking thereon. Mittnacht vy. 
Gschwend, 1 N.Y. City Ct. 360. 


{c] Surety is not estopped to set 
up want of consideration, as the in- 
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sideration need not be expressed, but may be proved 
in all eases by parol. The common law was satis- 
fied if there was a consideration in fact to sustain 
the undertaking.*7 While an undertaking does not 
necessarily imply a consideration,*®® a sealed under- 
taking does import the existence of a valid con- 
sideration.®® 

[§ 10] EH. Amendments. Where, by mutual mis- 
take of the parties, the word “plaintiff” is inserted 
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where the word “defendant” should have been in- 
serted,*® or where by inadvertence the undertaking 
fails to state whether the sureties are freeholders 
or householders,*! the undertaking may be amend- 
ed so as to make it conform to what the parties in- 
tended; and, when an undertaking has been amend- 
ed or a new one substituted, it has the effect of vali- 
dating the proceeding from its inception.*? 


III. CONSTRUCTION AND OPERATION 


[§ 11] A. In General. Undertakings are treated 
as simple contracts between the parties signing them 
and the obligee.t® An undertaking must be cunsid- 
ered in connection with the statute which authorizes 
it.44 Where parties to an undertaking have by its 
terms made it a joint obligation merely, the courts 
cannot interpolate into it words of severalty.*® 


[§ 12] B. Effect as Bond. While an undertaking 
differs in form from a bond, its essential purpose 
and effect are the same as those of a bond,*® and, 


indeed, it often so operates under statutory provi- 
sion to that effect.‘ 


[§ 13] ©. Validity as Common-Law Obligation. A 
statutory undertaking insufficient as such because it 
does not conform to the statutory requirements may 
nevertheless operate as a valid common-law obliga- 
tion,*® if supported by a valid consideration,*® but 
it cannot be enforced as a common-law obligation 
when not supported by a valid consideration.*° 


IV. DISCHARGE OF SURETIES®! 


[§ 14] Sureties are discharged from liability 
when, without their consent, their position is changed 
or the contract materially altered in its terms;°? 
and this is so whether the alteration was injurious 


or beneficial to the surety.5? But a mere postpone-. 
ment of one of the ordinary proceedings in a ease 
in which an undertaking has been given does not 
release the sureties from liability.5* 


V. EXTENT OF LIABILITY®> 


[§ 15] The liability of a surety is strictly limited 
to that actually assumed by him under the terms of 
his -obligation;®® and such lability may not be 
extended by implieation®’ or by construction.°® 


strument is not one under seal. | 223. 
Charter Oak L. Ins. Co. v. Hosmer, 12 IONS 
IDXOR EWE : 


37. Post v. Doremus, 60 N.Y. 371; 
Thompson vy. Blanchard, 3 N.Y. 335. 


38. Alexander v. State, 12 S.W. 595, 


Sediy dal Ox: 


62 P. 783, 24 Mont. 470. 


Case v. Florey, 


Philippine.—Mejia v. Alimorong, 4 


Sureties are not bound by any intention that may 
have existed unless it is expressed in the undertak- 
ing itself.59 


55. Extent of liability of surety 
prabre see Principal and Surety §§ 


56. Wing v. Rogers, 34 N.E. 194, 
138 N.Y. 361; Post v. Doremus, 60 
N.Y. 371; Bristol v. Graff, 80 N.Y.S. 
39, 79 App. Div. 426 [aff 71 N.E. 1129, 


goa Nes 


28 Tex.App. 186. 


39. Gein v. Little, 89 N.Y.S. 488, 
43 Misc. 421 [aff 92 N.Y.S. 1125, 102 
App.Div. 614]. 


40. Clute v. Knies, 7 N.E. 181, 102 
ING My Os 


41. Bone v. Trafton, 159 P. 819, 31 
Cal.App. 30. 


42. Bone v. Trafton, supra; Lang- 
staff v. Miles, 6 P. 356, 5 Mont. 554; 
Pierse v. Miles, 6 P. 347, 5 Mont. 549. 


43. State v. Hays, 2 Or. 314. 
Construction and operation of con- 


tract in general see Contracts §§ 481- 
592. 


44. Frankel v. Stern, 44 Cal. 168; 
Whitney v. Darrow, 5 Or. 442. 

45. Davis v. Van Buren, 72 N.Y. 
587. 

46. Tenney v. Taylor, 1 App.D.C. 
223; Fleischner v. Florey, 224 P. 831, 


121: Ort (35. 

47. Cal.—Canfield v. Bates, 13 Cal. 
606. 

D.C.—Tenney v. Taylor, 1 App.D.C. 


Philippine 572. 


48. Brion v. Kennedy, 11 N.W. 288, 
47 Mich. 499; Pue v. Wheeler, 255 P. 
1048, 78 Mont. 516 [eert den and er- 
ror dism 48 S.Ct. 19, 275 U.S. 483, 72 
L.Ed. 385]; Goodwin v. Bunzl, 6 N.E. 
399, 102 N.Y. 224; Cohen v. Fidelity 
& Deposit Co. of Maryland, 229 N.Y.S. 
296, 1382 Misc. 193; Gein v. Little, 89 
N.Y.S. 488, 43 Misc. 421 [aff 92 N.Y.S. 
1125, 102 App.Div. 614]. 


49. Goodwin v. Bunzl, 6 N.E. 399, 
102 N.Y. 224; Cohen y. Fidelity & De- 
posit Co. of Maryland, 229 N.Y.S. 296, 
182 Misc. 198. 


50. Mittmacht v. Kellermann, 12 N. 
BE. 28, 105 N.Y. 461. 


51. Discharge of surety generally 
see Principal and Surety §§ 150-319. 


52. Miller v. Herlich, 5 N.Y.St. 909; 
Schuyler v. Englert, 62 How.Pr. (N. 
Y.) 479 [aff 10 Daly 463]. And see 
Principal and Surety § 197. 


53. Miller v. Herlich, 5 N.Y.St. 909. 
And see Principal and Surety § 200. 


54 Steinboek vy. Evans, 25 N.E. 
929,122 NY. 5b1. 


179 N.Y. 551]; Gibbs v. Title Guaran- 
ty & Surety Co., 139 N.Y.S. 945, 79 
Mise. 247 [aff 150 N.Y.S. 1087, 165 
App.Div. 985]; Miller y. Herlich, 5 
N.Y.St. 909; Jordan vy. La Vine, 15 
Pri2sl, 5 Or. 329; Carlon v. Dixon, 
Ay es 394, 14 Or. 293. And see Prin- 
cipal and Surety § 126. 


[a] Thus, in an action on an un- 
dertaking given to secure a stay of 
proceedings, which undertaking re- 
quired defendant to pay the damages 
by reason of the stay, he is not liable 
to pay the amount of a judgment ren- 
dered in the action in which the stay 
was granted unless it be shown that 
defendant in that action was solvent 
when the stay was granted. Gibbs v. 
Title Guaranty & Surety Co., 139 N.Y. 
8. 945, 79 Misc. 247 [aff 150 N.Y.S. 
1087, 165 App.Div. 985]. 


57. Concordia Sav. & Aid Ass’n v. 
Read, 26 N.B. 347, 124 N.Y. 189. 


58. Wood v. Fisk, 63 N.Y. 245, 20 
Am.R. 528 [rev 4 Hun 525]; Miller 
v. Herlich, 5 N.Y.St. 909. 


59. Bristol v. Graff, 80 N.Y.S. 39, 
79 App.Div. 426 [aff 71 N.E. 1129, 179 
N.Y. bolyé 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VI. ENFORCEMENT 


[§ 16] A. In General. An undertaking may be 
sued on as in the case of a bond®® or a promissory 
notes 


Attachment for contempt will not lie against a 
surety for his refusal to pay his obligation under 
an undertaking, there being no violation of an order 
of court, but merely a breach of contract.®? 


[§ 17] B. Defenses. Where the undertaking re- 
quires the sureties to pay any judgment that may 
be rendered against defendant, an action lies on 
the undertaking, although the judgment has been 
appealed from and issue of execution has been 
stayed.°* Where the undertaking requires the ‘sure- 
ties to pay any judgment rendered against defend- 
ant on return of an execution unsatisfied, an action 
may be maintained on the undertaking where the 
execution has been returned unsatisfied, although 
an appeal from the judgment is pending.*+ 


[§ 18] C. Pleading and Evidence. As elsewhere 
shown, no consideration is necessary to the validity 
of a statutory undertaking ;°° and the complaint to 


enforce a statutory undertaking which shows that 
it is in the form prescribed by statute need not al- 
lege a consideration.*® If, however, the complaint 
does not show that the undertaking is a statutory se- 
curity, it must show a consideration;®* and, if the 
consideration on its face appears future, executory, 
and conditional, it must be alleged that the consid- 
eration was performed or executed.®* Where an 
undertaking is given in pursuance of a statute, and 
no demand is required by the terms of the instru- 
ment, no such averment is necessary by plaintiff in 
an action on the undertaking.®® Where a com- 
plaint against sureties on an undertaking does not 
show that the undertaking was under seal, the sure- 
ties are not required to plead want of consideration 
in order to raise that defense.*° As in other civil 
actions’! an immaterial variance between the plead- 
ing and proof will not prevent a recovery." 


Evidence. If an undertaking bears a seal, the 
burden of proof is on the sureties, in an action on 
the undertaking, to rebut the presumption and show 
a lack of consideration.*? 


*UNDERTENANT.! A tenant? under one who is 
himself a tenant; one who holds by underlease ;* 
an underlessee.* 


UNDERWOOD. Generally speaking, a term ap- 
plied to a species of wood which grows expeditiously 
and sends up many shoots from one stool, the root 
remaining perfect from which the shoots are cut, 
and producing new shoots, and so yielding a sucees- 
sion of profits.® 


UNDERWRITE.* [§ 1] A. In Insurance Par- 
lance. To write one’s name under, or set one’s name 
to (a slip or policy of insurance, originally marine 


See, vent a levy, states that it was given [a] 


insurance), for the purpose of thereby becoming an- 
swerable for a designated loss or damage; hence to 
insure on life or property; also, to assume (a cer- 
tain sum or risk) by way of insurance.* 


Underwriting profit.8 It has been said that the 
words have had for a long number of years, and now 
have, a well-known, established and defined trade 
meaning,® to wit, net premiums?° earned?! less losses 
and expenses incurred in the business of writing 
fire insurance;1? the sum arrived at by deducting 
from earned premiums all ineurred losses and in- 
curred expenses.13 


“Saleable underwoods.”— 


60. State v. vie deg 2 Or. 314. 
Bonds §§ 144, 145 


61. State v. ays supra. 


62.’ Sanders vy. Sanders, 9 S.E. 97, 
99, 30 S.C. 229. 


63. Isaacs v. Illinois Surety Co., 
124 N.Y.S. 816, 67 Misc. 603. 


64. Peschmanns v. National Sure- 
ty Co., 158 N.Y.S. 38, 93 Misc.-321 [aff 
158 N.Y.S. 1127]. 


65. See supra § 9. 


66. Slack v. Heath, 4 E. D. Smith 
GNeY*) 95, 1 Abb:Pry 331. 


67. Slack v. Heath, supra. 
68. Slack v. Heath, supra. 
69. Johnson y. Ackerson, 40 How. 


Pr. (N.Y.) 222 [aff 3 Daly 430]. And 
see Bonds § 175. 

[a] Commencement of action 
would be a sufficient demand if a 


demand were necessary in such a 
case. Johnson v. Ackerson, 40 How. 
Pr, (N.Y.) 222 [aff 3 Daly 430]. 


70. Gein v. Little, 89 N.Y.S. 488, 43 
Misc. 421 [aff 92 N.Y.S. 1125, 102 App. 
Div. 614]. 


71. See Pleading § 1188. 


72. McNamar v. Hammerslag, 
(Cal.) 2, P. 391 (where the complaint, 
in a suit on an undertaking to pre- 


to release a levy). 


73. Gein v. Little, 89 N.Y.S. 488, 
43 Misc. 421 [aff 92 N.Y.S. 1125, 102 
App.Div. 614]. 


1. See Landlord and Tenant §§ 54~ 
92 (right to sublet), §§ 109-113 (con- 
struction and operation of subleases), 
§§ 138, 139 (exercise by undertenant 
of option to renew), § 581 (estoppel 
to deny landlord’s title), §§ 1244-1247 
(iability for rent), § 1264 (payment 
of rent by undertenant), § 1482 (land- 
lord’s lien on undertenant’s property). 
See also-Subletting 60 C.J. p 675; 
Ebene 60 C.J. p 982; Underlet 
ante. 


2. “Tenant” 62 C.J. p 571. 
3. Black -L. )D. 


“Sublease” see Landlord and Ten- 
ant § 82. 


“tWnderlease”’ ante. 


4 Henry Rose Mercantile & Mfg. 
Co. v. Stearns, 106 So. 455, 458, 159 
La. 957; University Pub. Co. v. Pif- 
fet, 34 La.Ann. 602, 603. 


[a] Limited to 
University Pub. Co. v. Piffet, 34 La. 


Ann. 602, 603 (construing La. Civ. 
Code § 2707). 
5. Rex v. Ferrybridge, 1 B.&C. 


375, 388, 8 E.C.L. 160, 107 Reprint 139. 


“ynderlessee.”— 


Fitzhardinge v. Pritchett, L.R. 2 Q.B. 
135, 141, 8 B.&S. 216; Reg. v. Nar- 
berth North, 9 A.&E. 815, 818, 36 E.C. 
L. 426, 112 Reprint 1423; Rex v. Min- 
eee 10 East 219, 224, 103 Reprint 


6. See also Underwriter post. 


Underwriting of particular risk see 
Specific insurance titles. 


7. Webster New Int. D. 
8 “Profit” 50 C.J. p 641. 


9. Bullion v. 4tna Ins. Co., 237 S. 
We. 16 dot Ark, (5d/9 5320 


10. “Net premium’ see Net § 6. 
“Premiums” in insurance law: 
Generally see Insurance §§ 23-35. 


In particular type of insurance see 
specific insurance titles. 


11. “Earned” 19 C.J. p 852 text and 
note 74. 


12. Bullion v. Adtna Ins. Co., 237 
S.W. 716, 151 Ark. 519, 532. 


13. Bullion v. 4ttna Ins. So., 237 S. 
W. 716, 151 Ark. 519, 532 (construing 
Crawford & M. Dig. ’§ 5962 et seq). 


“Expenses” 25 C.J. p 172. 
“Incurred” 31 C.J. p 410. 
“Toss” 38 C.J. p 244. 


*By CARLOS M. SANDOVAL (Undertenant—Unite inclusive). 
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[§ 2] B. In Promotion Parlance. As used in cor- 
porate promotion parlance, to agree to purchase 
on a fixed date at a fixed price (normally the entire 
amount, but in exceptional instances a portion, of 
an issue to be made of bonds, capital stock or the 
like); sometimes, loosely, to guarantee, or subscribe 
to (any large business enterprise);'* and it has 
been distinguished from “place.”!® Phrases: “Has 
agreed to ‘underwrite,’ ”1® and “underwrite the bal- 
ance or said...) 9) issue.”’*4 


Underwriting. Aside from its use in insurance,?% 
in finanee,*® or when applied to shares,*° it is said 
to be a ‘well known thing i in connection with the for- 
mation of companies?! essentially a conditional con- 
tract,?* the agreeing to take so many shares, as 
are specified if the public do not subscribe for them.?% 
Phrases: “Underwriting ‘at . . . discount,’ ’?4 
“onderwriting of corporate bonds,”?> and “under- 
writing of shares at a discount’’;?° also adjectively 
in phrases, “underwriting commission,”**? “underwrit- 
ing form,”?® and “underwriting syndicate.’’?° 


14. Webster New Int. D. 26. Stewart Vv. 
15. In re Licensed Victuallers’ Mut. Be Sae4 


Trading Assoc., 42 Ch.D. 1, 7. 


[a] More than “place.”—In con- 
struing an “underwriting” agreement 


the court said: ‘“ ‘underwrite’ does 822. 
not mean ‘place,’ the meaning of 28. Montreal 
which is well known. It means 


more than that.’ In re Licensed | L.R. 186, 
Victuallers’ Mut. Trading Assoc., 42 29. 
Ch.D. 1, 


“Place” see Place’§ 16. 


. L. Miller & Co., 
535, 161 Ga. 919, 926, 45 A. 


27. International Products Co. v. 
Vail’s Hstate, 123 A. 194, 97 Vt. 318, 


Trust Co. 
ardson, 62 Can.8.C. 617, 620, 62 Dom. 


Minot v. Borroughs, 112 N.E. 
620, 628, 2238 Mass. 595. 


UNDERWRITE—UNDEVELOPED GRANITE QUARRY 


Underwritten. Bonds, on other securities, are said 


to be “underwritten” by a person when he buys them 
and guarantees their sale.*° 


UNDERWRITER.*! The word, borrowed from 
the early method of obtaining marine insurance,*? 
has an accepted and well understood meaning,** and 
has now acquired the meaning of an insurer;** any 
one who insures another, on life or property, in a 
policy of insurance.*® 


Phrases: “Board of fire underwriters,”°® and 
“boards of underwriters.’’>? 


UNDERWRITING AGREEMENT 
TRACT.'$§ 


UNDESIRED EMERGENCY.*?® 
UNDEVELOPED GRANITE QUARRY.*°® The 


phrase naturally signifies a place from which granite 
may be taken;*! and there is said to be no incon- 
sistency in alleging both that a quarry is of great 
value and that it is undeveloped.*? 


or CON- 


board in any city was provided for 
or contemplated; third, that every 
one engaged in business as a fire un- 
derwriter or insurer in a city : 

was entitled to become a member of 
they; board.=. <7... The, acts of gisge 
are mere fragments, borrowed main- 
ly from the statutes of other states, 
but unfortunately very incomplete in 
their provisions, and without any pre- 
existing legislation to which they can 
well be attached.” Childs v. Fire- 


v. Rich- 


16. In re Licensed Victuallers’ 
Mut. Trading Assoc., 42 Ch.D. 1, 6. 


17. Rauer’s Law & Collection Co. 
v. Harrell, 162 P. 125, 1382, 32 Cal.App. 
45. 

18. See supra § 1. 


19. Minot v. Borroughs, 112 N.E. 
620, 623, 223 Mass. 595. 


“Pinance” 25 C.J. p 1131. 


20. “Shares” see Share § 2. 
also Stock § 6. 


21. In re Licensed Victuallers’ 
Mut. Trading Assoc., 42 Ch.D. 1, 6. 


22. Montreal Trust Co. v. Richard- 
son, 62 Can.S.C. 617, 634, 62 Dom.L.R. 
186. 


“Conditional 
tracts § 15. 


23. See Corporations § 829 text 
and notes 85, 86. 


24. In re Licensed Victuallers’ 
Mut. Trading Assoc., 42 Ch.D. 1, 6. 


25. International Products Co. v. 
Vail’s Hstate, 123 A. 194, 97 Vt. 318, 
3823; Fraser v. Home Telephone & 
Telegraph Co., 157 P. 692, 91 Wash. 
PAs Wat 


[a] Term defined.—“An agreement 
by the subscriber, based on a consid- 
eration, to insure the sale of the 
bonds subscribed at a_ stipulated 
price.” 1 Fletcher Cyc. Corp. § 442 
[quot Stewart v. G. L. Miller & Co., 
132 S.m. 535,.161 Ga. 919, 926, 45 AL, 


See 


contract” see Con- 


R. 559]. To similar effect Busch v. 
Stromberg-Carlson Tel. Mfg. Co., 217 
F. 328, 330. 


[b] “Agreement to loan money” 
distinguished.—Busch v. Stromberg- 
Carlson Tel. Mfg. Co., 217 F. 328, 331 
[quot Stewart v. G. L. Miller & Co., 
132 S.E. 536, 638, 161 Ga. 919, 926,45 
A.L.R. 559]. 


30. See acer Vv. Hayes, 99 P. 172, 
174, 154 Cal. 759; International Prod- 
ucts Cor Ve Wail s Estate, 123 A. 194, 
97 Vt. 318, 322; Fraser v. Home Tel- 
ephone & Telegraph Co., 157 P. 692, 
91 Wash. 2538, 256. See also Corpora- 
tions § 829. 


31. See Generally Lloyd’s Insur- 
ance §§ 1-11. 


Underwriter of corporate securities 
see a, § 829 text and notes 
85, 


32. Childs v. Firemen’s Ins. Co., 
69 N.W. 141, 66 Minn. 393, 397, 35 L. 
R.A. 99. 


“Marine Ly ghachmnehas see Marine In- 
surance § 1 


33. Childs v. Firemen’s Ins. Co., 69 
epi 141, 66 Minn. 393, 397, 35 L.R.A. 


34. Childs v. Firemen’s Ins. Co., 
69 N.W. 141, 66 Minn. 398, 398, 35 L. 
RAL 99) 


“Insurer” see Insurance § 2. 


35. Childs v. Firemen’s Ins. Co., 69 
N.W. 141, 66 Minn. 3938, 397, 35 L.R.A. 
99. See also particular insurance ti- 
tles. 


36. Childs v. Firemen’s Ins. Co., 
69 N.W. 141, 66 Minn. 3938, 397, 35 L. 
R.A. 99 (construing the term as used 
in the so-called ‘salvage corps legis- 
lation”). 


[a] Statutory requisites.—In com- 
paring the rather fragmentary and 
incomplete early Minnesota legisla- 
tion, acts of 1895, with statutes in 
other states in relation to such 
boards, the court said: ‘Three mark- 
ed characteristics will be found in all 
fother] legislation on the subject: 
First, that these boards of fire under- 
writers were to be composed exclu- 
sively of those engaged for the time 
being in the business of fire insur- 
ance; second, that only one such 


men’s Ins. Co., 69 N.W. 141, 66 Minn. 
393, 398, 35 L.R.A. 99. 


387. Childs v. Firemen's Ins. Co., 69 
eye 141, 66 Minn. 393, 397, 35 L.R.A. 


[a] Historical—In discussing the 
so-called ‘salvage corps legislation,” 
the court said: “It is a matter of 
common knowledge that, prior to any 
legislation on the subject, associa- 
tions called ‘boards of underwriters’ 
(either fire or marine) existed in vari- 
ous cities. These were voluntary as- 
sociations, composed exclusively of 
those engaged in that particular line 
of business. Their general object was 
consultation and co-operation in mat- 
ters affecting their common business, 
just as lawyers, physicians, jobbers, 
grocers, ete., form associations for a 
similar purpose. They often estab- 
lished, at their own expense, salvage 
corps.” Childs v; Firemen’s Ins. Co., 
69 N.W. 141, 66 Minn. 3938, 397, 35 L. 
R.A. 99 [cit 138 Encyclopedia Britan- 
nica (tit. ‘“Insurance’’)]. 


38. See Corporations § 829 text and 
notes 85, 86. 


39. See Snapshot 58 C.J. p 778. 
“Emergency” 20 C.J. p 499. 
40. “Quarry” 51 C.J. p 117. 


41. Crompton v. Beedle, 75 A. 331, 
83 Vt. 287, 300, 30 L.R.A.N.S. 748, Ann. 
Cas.1912A 399. 


“@ranite” 28 C.J. p 817. 


42. Crompton v. Beedle, 75 A. 331, 
838 Vt. 287, 300, 30 L.R.A.N.S. 748, 
Ann.Cas. 19124 399. 


[a] In action to rescind sale of 
land on account of purchaser’s mis- 
representation or concealment of the 
value known to him and unknown to 
the vendor, a bill held not demurra- 
ble because inconsistent in alleging 
that an “undeveloped granite quarry” 
under the land is of great value, the 
court Saying: “An undeveloped quar- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNDISCLOSED PARTNER—UNDIVIDED 


UNDISCLOSED PARTNER.?? 
UNDISCLOSED PRINCIPAL.‘+ 
UNDISPOSED OF.*5 


UNDISPUTED. Admitted;** not called in ques- 


tion; not contested; not disputed;*7 wuncontra- 
dicted.*§ ag ae 
Phrases: “Testimony . . . was undisput- epic he Peba g 


ed,’”’*® “undisputed fact,”®° “undisputed testimony,’’®? 


and “undisputed title.’’5? 


‘UNDISTRIBUTED.®? 
tributed ;°° not divided.®* 


ry is like an undeveloped mine, and 
in the cases cited on both Sides, the 
courts talk very much in the language 
of the bill. There are no verbal dif- 
ficulties here.” Crompton v. Beedle, 
75 A. 331, 83 Vt. 287, 300, 30 L.R.A. 
N.S. 748, Ann.Cas.1912A 399. See also 
Vendor and Purchaser [39 Cye 1372]. 


43. See Partnership §§ 12, 24-27, 
109, 110, 384-387. 


44. See Agency §§ 491-494, 
522-531, 555-562. 


45. See Wills [40 Cyc 1568-1571 
(property undisposed of as covered 
by reSiduary clause), 1612 (gift of 
personalty undisposed of as repug- 
nant limitation), 1629-1631 (limiting 
undisposed of remainder after life-es- 
tate)]. See also Dispose 18 C.J. p 
1279: . 

46. Dexter Yarn Co. v. American 
Fabrics Co., 129 A. 527, 533, 102 Conn. 
529 (with reference to facts); Allis 
v. Hall, 56 A. 637, 644, 76 Conn, 340; 
New Haven vy. New York, etc., R. Co., 
44 A. 31, 72 Conn. 225, 232 (all cases 
referring to facts undisputed). 


“Admit” 1 C.J. p 1364. 
47. Century D. 


48. Zorub v. Missouri Pac. R. Co., 
31 S.W.(2d) 421, 182. Ark. 232, 236 
(referring to testimony). 


“Wncontradicted” ante. 
49. Freeman v. State, 298 S.W. 333, 


505, 


334, 174 Ark. 1035. See also infra 
note 51. 
50. Dexter Yarn Co. v. American 


Fabrics Co., 129 A. 527, 532, 102 Conn. 
529; Allis v. Hall, 56 A. 637, 644, 76 
Conn. 340; New Haven v. New York, 
SiGe R.. Co. 44,A. 31, 72 Conn, 225, 


[a] What constitutes—(1) ‘“Un- 
der Practice Book 1922, p. 309, § 11, 
par. 1, a fact not found by the court 
does not become an undisputed fact, 
because one or more witnesses testi- 
fied to it without direct contradic- 
tion.” Dexter Yarn Co. v. American 
Fabrics Co., 129 A. 527, 532, 102 Conn. 
529 [cit Allis v. Hall, 56 A. 637, 644, 
76. Conn. 340]. (2) “An undisputed 
fact under this paragraph means an 
admitted fact which the court has 
not deemed sufficiently material to 
add to the finding, or has inadvertent- 
ly omitted from it.” Dexter Yarn Co. 
v. American Fabrics Co., 129 A. 527, 
632, 102. Conn. 529. 


51. Zorub v. Missouri Pac. R. Co., 
31° S.W.(2a) 421; £82 Ark. 232, 236. 
See Freeman v. State, 298 S.W. 333, 
334, 174 Ark. 1035. 


{a] Held not “undisputed testi- 
mony.”’—(1) “Testimony can only be 
said to be undisputed when reason- 
able minds can draw but one conclu- 
sion from it.’’ Freeman y. State, 298 
S.W. 333, 334, 174 Ark. 1035 (holding 
testimony in instant case did not 


[65 C. J.—77] 


Not allotted ;5* 


Phrases: 


[65 C.J.] 1217 


“Remains undistributed,”>’ “undistrib- 


uted by an administrator,”>® “undistributed earn- 
ings,”5? and “undistributed profits.’’®° 


UNDIVIDED.°* 
divided or distributed; not separated or disunited; 
not set off or made actually separate by division.°?” 


finance and accounting, as has “surplus” ;°* 


[§ 1] A. General Sense. Not 


Although it is said that the 


term has not acquired a fixed meaning in corporate 


yet, 


as commonly employed in corporate accounting,®® 


not dis- 


meet this test). (2) “Where a _ wit- 
ness is a party to the suit and there- 
by interested in the result of it, his 
testimony cannot be said to be un- 
disputed, and the case must be sub- 
mitted to the jury.” Zorub v. Mis- 
souri Pac. R. Co., 31 S.W.(2d) 421, 423, 
182 Ark. 232, 236. 


52. See infra this note. 


{a] Under Greater New York 
Charter § 978, as amended, requiring 
the commissioners of estimate and 
assessment in a street Opening pro- 
ceeding to give notice to the persons 
interested to present their claims, and 
requiring the commissioners to refer 
the taking of proof of title to prop- 
erty taken, where the same is undis- 
puted, and proof as to any lien or in- 
cumbrance thereon, to their clerk or 
to the assistant corporation counsel 
in charge of the proceeding, an “un- 
disputed title’ held to be one which 
is not disputed before the commis- 
Sioners by the presentment of ad- 
verse claims, and to create conflicting 
claims two or more persons must 
claim the same interest or right, and 
the interposition of a claim of lien or 
incumbrance held not to raise a dis- 
pute as to the title. In re Mt. Olivet 
Ave. in City of New York, 127 N.Y.S. 
218, 219, ,70 Misc. 276. 


53. See also Undivided post. 
54 See Phillips v. U. S., 12 F.(2d) 
598, 600. 


“Allot” 2 C.J. p 1153. 


55. See Dallinger v. Morse, 94 N. 
E. 701, 208 Mass. 501, 504, Ann.Cas. 
1912A 982. 


[a] “Undistributed by an admin- 
istrator”’ distinguished.—Within Rev. 
L. c 187 § 4, qualifying § 3, provid- 
ing that administration shall not be 
originally granted more than twenty 
years after dewth of deceased, by pro- 
viding that if administration has not 
been taken on the estate of a decedent 
within such period, and any property 
remains undistributed, or thereafter 
accrues to such estate and remains to 
be administered, original administra- 
tion may be granted, but such admin- 
istration shall affect no other prop- 
erty, the word “undistributed” held 
not to mean only ‘undistributed by 
an administrator.” Dallinger Ve 
Morse, 94 N.B. 701, 702, 208 Mass. 501, 
504, Ann.Cas.1912A 982. 


“Distributed” 18 C.J. p 1291. 


56. See Phillips v. U. S., 12 F.(2d) 
598, 600; Peake v. Thomas, 300 S.W. 
885, 222 Ky. 405, 407 (in relation to 
“profits’”). 


“Divide” 18 C.J. p 1405. 


57. Dallinger v. Morse, 94 N.E. 
701, 208 Mass. 501, 504, Ann.Cas.1912A 
982. See also Executors and Admin- 
istrators §§ 2732-2756. 


[a] With reference to property of 


by most corporations,®® and in its ordinary mean- 


intestate.—The phrase means “Has 
not been actually divided among and 
put into the control of the persons en- 
titled as next of kin.” MDallinger v. 
Morse, 94 N.E. 701, 208 Mass. 501, 504, 
Ann.Cas.1912A 982. 


58. Dallinger v. Morse, 94 N.E. 
701, 208 Mass. 501, 504, Ann.Cas.1912A 
982. 


59. Phillips v. U. S., 12 F.(2d) 598, 
600. 

60. Phillips v. U. S., 12 F.(2d) 598, 
600; Peake v. Thomas, 300 S.W. 885, 


222 Ky. 405, 407. See also Internal 
Revenue § 78; Profit or Profits § 3 
text and note 64. 


[a] “Generally employed to de- 
scribe profits which have neither been 
distributed as dividends, nor carried 
to surplus account, upon the closing 
of the books.” Phillips v. U. S., 12 
F.(2d) 598, 600. To same effect Peake 
ye Thomas, 300 S.W. 885, 222 Ky. 405, 

07. 


[b] “Surplus” 
Phillips v. U. S., 12 F.(2d) 598, 600; 
Peake v. Thomas, 300 S.W. 885, 222 


distinguished.— 


Ky. 405, 407. ‘Surplus’ 60 C.J. p 
Ty eee 
[c] “Undivided profits” compared 


and contrasted.—Phillips v. U. S., 12 
F.(2d) 598, 600. 


61. See also Undistributed ante. 


62. Webster New Int. D. See 
English & Mersick Co. v. Eaton, 299 
F. 646, 649 (applied to profits). 


“Distributed” 18 C.J. p 1291. 
“Nivide” 18 C.J. p 1405. 
“Division” 18 C.J. p 1407. 
“Separate” 57 C.J. p 130. 


63. See Internal Revenue § 78; 
Profit or Profits § 3 text and note 65. 


64 Edwards v. Douglas, 46 S.Ct. 
85, 88, 269 U.S. 204, 70 L.Ed. 235 [quot 
Phillips v. U. S:, 12° B.(2d)) 5985 600]. 
See Milton Dairy Co. v. Willcuts, 15 
F.(2d) 814, 815. 


[a] Not designation of separate 
account.—‘“It is not known as des- 
ignating generally in business an 
account on the corporation’s books, 
as distinguished from profits actu- 
ally earned, but not yet distributed.” 
Edwards v. Douglas, 46 S.Ct. 85, 88, 
269 U.S. 204, 70 L.Ed. 235 [cit Milton 
ae Co. v. Willcuts, 15 F.(2d) 814, 


“Surplus” 60 C.J. p 1177. 


65. Willcuts v. Milton Dairy Co., 
ASUSICt. Ty WZ) 278 Ha. 20 Sopoe lee 
Ed. 247. See also Corporations §§ 
1207-1225. 


66. Edwards v. Douglas, 46 S.Ct. 
85, 89, 269 U.S. 204, 70 L.Md. 235 [quot 
Milton Dairy Co. v. Willcuts, 15 F. 
(2d) 814, 815). 
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ing,®* it has been defined as accumulated surplus ;*% 


current undistributed earnings ;°® 


have neither been distributed as dividends’? nor 
carried into surplus account,’? or which have not 
been in fact divided or distributed;** such profits 
as exist and have or have not been ascertained but 
have not been distributed or otherwise used;** the 
aggregate of the earnings which a company might 
have distributed to its stockholders but which it 
has preferred to use in its business;*® the excess of 
all assets over all liabilities;*° the later, and usually 
the smaller, undistributed profits.77 


been more technically defined as: 


Earnings or prof- 
its which have not been divided among the partners 
in a firm or the stockholders in a corporation ;7® 
and in connection with incorporated banks,’® as a 


UNDIVIDED 


profits?® which 


The term has | nominated.’? 


temporary fund changing in size from day to day 


67. English & Mersick Co. v. Ea- 
ton, 299 F. 646, 649. 


68. Douglas v. Edwards, 
229, 241. 

[a] “Accumulated surplus” syn- 
onymious.—Construing the term in 
Revenue Act, the court said: “The 
expression ‘undivided profits’ is for 
all practical purposes of this statute 
synonymous with ‘surplus’ and cer- 
tainly with ‘accumulated surplus.’ ” 
Douglas v. Edwards, 298 F. 229, 241. 


“Accumulated” 1 C.J. p 734. 


69. Edwards v. Douglas, 46 S.Ct. 
85, 89, 269 U.S. 204, 70 L.Hd. 235 [quot 
Hoffman v. U. S., 53 F.(2d) 282, 290; 
Milton Dairy Co. v. Willecuts, 15 F. 
(2d) 814, 815, and cit Phillips v. U. S., 
12 F.(2a) 598, 600 (used as definition 
of “undistributed profits’”)]. 


“Current” 17 C.J. p 408. 
“Earnings” 19 C.J. p 853. 
“Undistributed” ante. 


70. “Profit or profits” 
641. 


71. “Dividend” 18 C.J. p 1406. 
Corporations § 1207. 


72. Edwards v. Douglas, 46 S.Ct. 
85, 89, 269 U.S. 204, 70 L.Ed. 235 [quot 
Willeuts v. Milton Dairy Co., 48 S.Ct. 
Tl, THAT SONS. 2 285 ot add 47; 
Milton Dairy Co. v. Willeuts, 15 F. 
(2d) 814, 815, and cit Phillips ‘v. U. 
porn We el (2d) 598, 600; Peake v. Thom- 
as, 300 S.W. 885, 886, 222 Ky. 405, 407 
(ast two cases calling them “undis- 
tributed profits’”)]. See First Nat. 
Bank v. Moon, 170 P. 338, 102 Kan. 
334, 338, L.R.A.1918C 986. 


[a] Presupposes excess of assets 
over capital stock.—‘‘It is a prerequi- 
site to the existence of ‘undivided 
profits,’ that the net assets 
of the corporation exceed the capital 
stock. Hence, where the capital is 
impaired, profits, though earned and 
remaining in the business, if insuffi- 
cient to offset this impairment do not 
constitute ‘undivided profits.’” Will- 
cuts v. Milton Dairy Co., 48 S.Ct.. 71, 
72, 275 U.S.2215, 72 L.Ed. 247. 


[b] Similar definition.—‘Profits 
not set aside as surplus or distribut- 
ed in dividends are undivided profits 
[of a state bank].’” First Nat. Bank 
v.. Moon, 170 P. 338, 34, 102 Kan. 334, 
338, L.R.A.1918C 986. 


“Surplus account” see Surplus § 2 
text and notes 71-75. 


73. English & Mersick Co. v. Ha- 
ton, 299 F. 646, 649. 


fa] In construing Revenue Act.— 
“Tt will be noted that the act con- 


298 F. 


50 C.J. D 


See 


tains no legislative definition of the 
term ‘undivided profits.’ Taking the 
term in its ordinary meaning, it 
would obviously indicate profits 
which had not been, in fact, divided 
or distributed.” English & Mersick 
Co. v. Eaton, 299 F. 646, 649. 


74 Douglas v. Edwards, 298 F. 
229, 241. 
75. Chesapeake & Potomac Tele- 


phone Co. of Baltimore City v. Whit- 
man, 3 F.(2d) 938, 943 (in determin- 
ing investment for rate base). 


76. Spear v. Rockland-Rockport 
Lime Co., 93 A. 754, 757, 113 Me. 285, 
6 AFIE SR. 93° 


[a] Does not necessarily indicate 
fund for dividends.—Where the as- 
sets of a corporation, including the 
value of its plant, exceeded its liabili- 
ties, including the amount of its out- 
standing capital stock, by over speci- 
fied sum, the court after holding this 
balance might properly be called ‘‘un- 
divided profits,” said: “It will be 
noticed that it is a bookkeeping item. 

. It indicates indeed, the excess 
of all assets over all liabilities. 
But it does not indicate that there 
is any fund immediately available 
for dividends.” Spear v. Rockland- 
Rockport Lime Co., 93 A. 754, 757, 113 
Me. 285, 6 A.L.R. 793. 


“Assets” 5 C.J. p 823. 
“Yiiability” 36 C.J. p 1050. 


77. Whitman v. Consolidated Gas, 
Electric Light & Power Co. of Balti- 
more, 129 A. 22, 27, 148 Md. 90. 


78. 1913 Year Book Am. Assoc. 
Pub. Accts. p 226 [quot Hdwards v. 
Douglas, 46 S.Ct. 85, 89, 269 U.S. 204, 
70 L.Ed, 235 (note)]. 


79. See also Banks and Banking §§ 
60, 61, 640-643, 925. 


80. Sarles v. Scandinavian Ameri- 
yea Bank, 156 N.W. 556, 33 N.D. 40, 
ie 


81. Chicago Title & Trust Co. v. 
Central Trust Co. of Illinois, 144 N.E. 
165, 172, 312 T1l..396. 


[a] In bank statement.—‘‘Gener- 
ally three terms are used to express 
this liability to stockholders: First, 
capital stock; second, surplus; and, 
third, undivided profits.” Chicago Ti- 
tle & Trust Co. v. Central Trust Co. 
of Illinois, 144 N.B. 165, 172, 312 Ill. 
396. 


82. Edwards v. Douglas, 46 S.Ct. 
85, 89, 269 U.S. 204, 70 L.Bd, 235 
(note). See State v. Exchange Bank 


of Natchitoches, 84 So. 481, 147 La, 
25, 28; Sarles v. Scandinavian Ameri- 
can Bank, 156 N:W. 556, 557, 33 N.D. 


¥ 


and carried only until dividend periods when it is 
distributed to the stockholders or transferred to 
the permanent surplus;°° 
used to express the bank’s liability to the stock- 
holders;8! the account in which profits are carried 
more or less temporarily ;8? the fund** from which 
the expenses and losses of the bank are paid;** the 
funds usually drawn on to pay the declared dividends 
of the bank;8® while in life insurance parlance,*® 
the aggregate of all the excessive collections of 
premiums in a given year are sometimes so de- 
The term has been held in a sense, 
the equivalent of “surplus”;8* but it has also been 
distinguished therefrom,*® as well from 
earnings or profits.”?° 
and undivided profits,”’®! “earned surplus and undi- 


one of the three items 


“current 


Phrases: ‘Capital, surplus 


40, 47. ' 


[a] Bank’s “surplus” distinguish- 
ed.—(1) After giving the text defini- 
tion of the term, the court added that 
it is employed “in contradistinction 
to the account called surplus in which 
are carried amounts treated as per- 
manent capital, and which may have 
been derived from payments for stock 
in excess of par, or from _ profits 
which have been definitely devoted to 
use as capital.” Edwards v. Douglas, 
46 S.Ct. 85, 89, 269 U.S. 204, 70 L.Ed. 
a (note) [eit Fidelity Title & Trust 

Coveve, U2 S.,. 42) S.Ct: +614) 259 euess 
304, 308, 66 L.Ed. 953]. Sée Chicago 
Title & Trust Co. v. Central Trust Co. 
of Illinois, 144 N.E. 165, 172, 312 111. 
396. (2) “Each of the terms ‘surplus’ 
and ‘undivided profits’ has its tech- 
nical well-defined meaning in the 
business or profession of banking.” 
State v. Exchange Bank of Natchi- 
toches, 84 So. 481, 147 La. 25, 27. (3) 
“There isa sharp distinction between 
a bank’s surplus and undivided prof- 
Lts."2 a Sarles vn Seance ae Ameri- 
cam Bere 156 N.W. 556, 557, 33 N.D 


, 


[b] Meld not included by term 
“surplus.’”—State v. Exchange Bank 
of Hotoniockee, 84 So. 481, 147 La. 


? 


83S. “Fund” .27 C.J. p 926. 

84. Sarles v. Scandinavian Ameri- 
yr Bank, 156 N.W. 556, 33 N.D. 40, 

85. Chicago Title & Trust Co. v. 


Central Trust Co. of Illinois, 144 N.H. 
165, 172, 3142 Tilly 396: 


¥ 86. 
87. United States Life Ins. Co. v. 


Spinks, (Ky.) 96 S.W. /889, 893, 13 
L.R.A.N.S. 1053. 


[a] Loosely so called.—‘‘The ag- 
gregate of all the excessive collec- 
tion of premiums in that year consti- 
tute that year’s accumulation of 
‘surplus. This fund is sometimes 
called, or miscalled, ‘undivided prof- 
its,’ or ‘surplus earnings,’ or the like.” 
United States Life Ins. Co. v. Spinks, 
f0es. 96 S.W. 889, 893, 13 L.R.A.N.S. 


See also Life Insurance §§ 21- 


88. See Surplus § 2 text and note 
80, § 3 text and note 6 


89. See Surplus § 2 text and note 
86, § 3 text and note 7 


90. Douglas y. Edwards, 
229, 241, 


91. Fidelity Title & Trust Co. v. 
U.S., 42 S.Ct. 514, 259) U.S! (304, 808) 
66. L.Ed. 953; Douglas v. Edwards, 
298 EK. 22/9, 241; Anderson v. Farm- 


298 F. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


UNDIVIDED—UN DRAWN APPROPRIATION 


vided profits,”®? “earned surplus or undivided prof- 
its,”®* “most recently accumulated undivided prof- 
its, "04 “net undivided profits,’®> “ ‘premium,’ 
plus? and ‘undivided profits,’ ”®*® “surplus and undi- 
vided profits,’’®? “undivided profit or surplus,’’®® 
“undivided profits aecount,”®® “undivided profits of 
a fiseal year,”! and “undivided profits or surplus.’ 


[§ 2] B. In Relation to Property or Title There- 
Held by the same title by two or more persons, 
whether their rights are equal as to value or quantity, 


to. 


or unequal. 
Phrases: 


ers’ Loan & Trust Co., 241 F. 322, 326, 
154 C.CcA, 202. See State v. Ex- 
change Bank of Ct sees an 84 So. 
481, 147 La. 25, 29 


fa] As not ralating to particular 
property.— ‘These words . pe hee 
late to no particular kind of prop- 
erty, but are expressions describing 
the amount of the residue of the as- 
sets after the liabilities have been 
deducted.” Anderson v. Farmers’ 
Loan & Trust Co., 241 F. 322, 326, 154 
C.C.A. 202 [quot Douglas v. Edwards. 
298 EF. 229, 241]. 


92. Edwards v. Douglas, 46 S.Ct. 
$5, 89, 269 U.S. 204,.70 L.Ed. 235 
(note); La Belle Iron Works vy. U. §., 
41 S.Ct. 528,256 U.S. 377, 389, 65-b. 
Ed. 998; Milton Dairy Co. v. Will- 
cuts, 15 F.(2d) 814, 815. 


[a] “Earned surplus ‘or’ undivid- 
ed profits” distinguished.—Milton 
ree Co. v. Willcuts, 15 F.(2d) 814, 

[b] In determining what consti- 
tutes “actual invested capital’ for 
purposes of excess profits tax, “paid 
in or earned surplus and undivided 
profits used or employed in business,” 
held to be one of the constituent ele- 
ments. Edwards v. Douglas, 46 8.Ct. 
$5, 89, 269 U.S. 204, 70 L.Ed. 235 
(note); La Belle Iron Works v. U. 
S., 41 S.Ct. 528, 256 U-:S:. 377, 389, 65 
L.Ed. 998. 


93. Milton Dairy Co. v. Willcuts, 
15 F.(2d) 814, 815; La Belle Iron 
Works v. U. S., 55 Ct.Cl. 462, 466. 


[a] Held not such surplus or prof- 
its.—In construing Internal Revenue 
Act of Oct. 8, 1917 § 207 (40 St. 306), 
the court said: ‘‘The increase in val- 
ue of plaintiff’s ore lands, which was 
first declared to be surplus, and aft- 
erwards treated as the basis of a 
stock dividend, did not thereby be- 
come earned ‘surplus or undivided 
profits.” La Belle Iron Works v. U. 
S., 55 Ct.Cl. 462, 466. 


“Barned surplus ‘and’ undivided 
profits” distinguished see supra note 
92 [a]. 


94. See Internal Revenue § 78 text 
and notes 27-32. 


95. Whitman v. Consolidated Gas, 
Electric & Power Co. of Baltimore, 
129 A. 22, 27, 148 Md. 90. 


96. Smith v. Cotting, 120 N.E. 177, 
181, 281 Mass. 42. 


[a] Descriptive banking terms.— 
“The words ‘premium,’ ‘surplus,’ and 
‘undividied profits’ are terms 
of banking description of net earn- 
ings, income, and moneys from what- 
ever source "derived.” Smith v. Cot- 


ting, 120 N.E. 177, 181, 231 Mass. 42.- 


97. Willcuts v. Milton Dairy Co., 
ARES Ot) (lap hog ye UO: ls Sen aL Dye obi Ch, 
247; Douglas v. Edwards, 298 BF. 229. 
240; First Nat. Bank v. Moon, 170 
52, 33, 102 Kan. 334, 338, L.R.A.1918C 
986; Whitman v. Consolidated Gas, 
Blectric & Power Co. of Baltimore, 


“All undivided lands,’® “an 


tt 996 66 
portion, 


‘sur- 


[65 C.J.}) 1219 


seized of an ‘undivided interest,’ ”’* “six- 
ty-five acres undivided in seven hundred thirty nine 
acres,”® “together and undivided do hold,”’® “trus- 
tees of the proprietors of the undivided lands of 
the town of Southampton,”!° “undivided interest,”** 
“undivided lands,”!? and “undivided lands, meadows 
and mill streams,’ 


UNDOCUMENTED VESSEL. A 
empt from the necessity of registry and removed 
from customs regulatory service.!® 


vessel!4 ex- 


UNDRAWN APPROPRIATION. An appropria- 


undivided 


27, 148 Md. 90. 


98. First Nat. Bank v. Moon, 170 
102 Kan. 334, 336, L.R.A.1918C 


99. Edwards v. Douglas, 46 S.Ct. 
85, 88, 269 U.S. 204, 70 L.Hd. 235 [quot 
Phillips Vs AS; 12 F.(2d) 598, 600]. 

1. Milton Dairy COLrVs Willcuts, 15 
F.(2d) 814, 815. 


2. Edwards v. Douglas, 46 S.Ct.’ 85, 
88, 269 U.S. 204, 70 L.Ed. 235; Hoff- 
man v. U. S., 53 F.(2d) 282, 290; Phil- 
lips v. U. S., 12 F.(2d) 598, 600; Doug- 
las v. Edwards, 298 F. 229, 241; First 
Nat. Bank v. Moon, 170 P. 33, 102 
Kan. 334, 342, L.R.A.1918C 986. 


3. See also. Common Lands 12 C. 
J.p 158; Joint Tenancy 33 C.J. p 900; 
Tenancy in Common 62 C.J. p 401. 


Undivided interests given by will 
see Wills [40 Cyc 1635-1639]. 


4 Bouvier L. D. 


[a] Construing a grant of land by 
proprietors of common lands, to be 
used for a certain purpose forever, 
and to lie undivided, the court said: 
‘When this term ‘undivided’ is used 
and applied to lands set apart by pro- 
prietors of common and undivided 
lands, it implies land set apart from 
their general domain, and not subject 
to partition, and not to be divided, set 
off, and allotted to individual proprié- 
tors to holdin severalty.” ‘In re 
Wellington, 16 Pick. (Mass.) 87, 98, 
26 Am.D. 631. See Trustees of Free- 
holders, etce., of Town of Southamp- 
ton v. Betts, 47 grgbean 697, 700, 21 
App.Div. 485, 440 


5. Trusteees of Freeholders, etc., 
of Town of Southampton. v. Betts, 47 
N.Y.S. 697, 700, 21 App.Div. 435 [quot 
and aff 57 N.B. 762, 163 N.Y. 454, 459]. 


6 Brundige v. Maloney, 2 N.W. 
1110, 52 Iowa 218, 219 (construed in 
statute in reference to purchase at 
tax-sale). 


7. Biddle v. Starr, 9 Pa. 461, 465. 


[a] “Technically means only ten- 
ancy in common.’—Biddle v. Starr, 9 
Pa. 461, 465. 


“Tenancy in common” see Tenancy 
in Common § 1. 


8. Lisso v. Williams, 71 So. 365, 
139 La. 197, 200. 


[a] Equivalent to such fractional 
part.—In holding a sheriff's sale of 
sixty-five acres in indivision under a 
writ of fieri facias under which an un- 
divided one-third interest in seven 
hundred thirty-nine acres was seized 
and advertized for sale was not void, 
the court, in overruling a contention 
that the text phrase was not equiva- 
lent to the expression 65439 of seven 
hundred thirty-nine acres, said: ‘It 
appears to us to be plain, with- 
out the need of citation of any author- 
ity, that these two expressions are ex- 
act equivalents, The addition of the 
qualifier ‘undivided’ shows unmistak- 
ably that no particular sixty-five acres 


tion'® which has not been drawn against, requisi- 


is meant, but an interest of ®J429. And 

; the fact that~there are sev- 
eral tracts can make no difference.” 
et ah Williams, 71 So. 365, 139 La. 
TOM é 


9. Biddle v. Starr, 9 Pa. 461, 465. 


10. N.Y. (L818) hen 5s auon 
Beers v. Hotchkiss; 175 N.E. 506, 
256 N.Y. 41; Trustees of Freeholders, 
etc., of Town of Southampton v. 
Betts, 47 N.Y.S. 697, 700, 21 App.Div. 
435 (quot and aff 57 N.E. 762, 163. N. 
Y. 454, 459]). 


11. Lisso v. Williams, 71 So. 365, 
eB OL ere ot Orie On 


[a] May mean any part of such 
interest.—In upholding validity of 
execution sale of a part only of a 
one-third undivided interest of sev- 
eral tracts of land, the court said: 
“Where the seizure is of an undivid- 
ed interest, say, for instance, one half, 
we do not see why a smaller inter- 
est cannot be sold, say, a fourth.” 
Hes v. Williams, 71 So. 365, 139 La. 
197, 199. 


12. Beers v. Hotchkiss, 175 N.E. 
506, 513, 256 N.Y. 41; Trustees of 
Freeholders, etc., of Town of South- 
ampton v. Betts, 47 N.Y.S. 697, 700 
[quot and aff 57 N.H. 762, 163 N.Y. 
454, 460]. 


[a] “Common lands” interchange- 
able.—Construing an act which chang- 
ed the trusteeship under which com- 
mon and undivided lands of a Sea- 
shore town were held, and authoriz- 
ing sales thereof by the new trustees, 
(L. [1818] ch 155) the court said: “It 
is quite clear, as disclosed by the 
case, that the terms ‘undivided lands’ 
and ‘common lands’ were used inter- 
changeably to refer to the uplands 
and to the beaches as well.’”’ Trustees 
of Freeholders, etc., of Town of 
Southampton v. Betts, 47 N.Y.S. 697, 
700, 21 App.Div. 435 [quot and aff ‘61 
N.E. 762, 163 N.Y. 454, 460]. 


1s! Ne UY: Te 818) Nee t5boefigqnot 
Beers v. Hotchkiss, 175 N.E. 506, 512, 
256 N.Y. 41; Trustees of Hy pernlsers, 
etc.,. of Town of Southampton, 
Betts, 57 N.H. 762, 163 N.Y. 454, 4571, 


14. “Wessel” [40 Cyc 196]. 


15. The Helori, 24 F. (2a) 710, 712. 
See also Shipping §§ 10-14 


fa] Hold “undocumented vessel.” 
—Vessels in United States naval 
service being exempt from registry 
under Act June 5, 1920, § 4, 41 St. at 
L..990 (46 USCA § 863), vessel sold 
to United States for use in navy by 
owner surrendering registry certifi- 
cate as required by Rev. St. § 4169 
(46 USCA § 88), held to be removed 
from customs regulatory service and. 
to have become undocumented ves- 
sel, not within 46 USCA § 808, pro- 
hibiting sale of documented vessels to 
alien without shipping board’s con- 
sent. The Helori, 24 F.(2d) 710, 712. 


16. “Appropriation” 4 C.J. p 1459. 
See also States § 380. 
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tioned, or used, during the period of its statutory 


life.17 
; 2 : lent preference.*? 
UNDUE.‘ Disproportioned; excessive;1®  ille- P 
gal;?° inordinate;?4 more than necessary ;2? not 


according to law;?* not proper;?* unreasonable.?° 


Undue concealment.?é 


‘Sn foro conscientia,” 


Undue preference.?? 


17. See Woodall v. Long, 77 S.E. 


991, 72 W.Va. 258, 259 


[a] Appropriation held not “un- 
drawn.’—Within Code (1906) ch 17 
§ 8 providing for expiration of “every 
appropriation or so much thereof as 
remains undrawn at the end of three 
years after the passage of the act by 
which such appropriation was made, 
a legislative appropriation of public 
funds to a private person, who makes 
requisition therefor upon the auditor 
before the expiration of three years 
next after the passage of the act mak- 
ing it, held not to expire and become 
an “undrawn appropriation,’ because 
it remained unpaid more than three 
years pending litigation to test the 
constitutionality of. the appropriation. 
Woodall v. Long, 77 S.E. 991, 72 W. 
Va. 258, 259. 


18. See also Unduly post. 


19. Houston Chamber of Com- 
merce v. Railroad Commission of 
Texas, (Tex.) 19 S.W.(2d) 583, 586. 

“Excessive” 23 C.J. p 181. 


20. English L. D. [quot Webb v. 
Superior Court in and for Del Norte 


County, 152 P. 957, 28 Cal.App. 391, 
394]. 

“Tegal” 31 C.J. p 242. 

21. Houston Chamber of Com- 


merce v. Railroad Commission of Tex- 
as, (Tex.) 19 S.W.(2d) 583, 586. 


22. English L. D. [quot Webb v. 
Superior Court in and for Del Norte 
County, 152 P. 957, 28 CalApp. 391, 
394]. 


“Necessary” 45 C.J. p 580. 


23. See Gibson v. Holmes, 62 A. 
11°78) Vt. 110; 121, 4.R.A.N.S: 451. 


“According to law” 1 C.J. p 584 text 
and note 5. 


“Not” 46 C.J. p 497. 


24. English L. D. [quot Webb v. 
Superior Court in and for Del Norte 
County, 152 P. 957, 28 Cal.App. 391, 
394]. 


“Proper” 50 C.J. p 721. 


25. Houston Chamber of Commerce 
v. Railroad Commission of Texas, 
(Tex.) 19 S.W.(2d) 583, 586. See U. 
S. v. Standard Oil Co., 47 FF. (2d) 288, 
297 (dealing with “ ‘undue’ restraint 
or ‘unreasonable’ restraint of trade 
or of commerce’); Interstate Com- 
merce Commission y. Chicago Great 
Western R. Co., 141 F. 1003, 1014; In- 
terstate Commerce Commission v. 
Baltimore & O. R. R. Co., 43 F. 37, 47 
(ast two cases dealing with prefer- 
ences or advantages granted by car- 
rier as constituting discrimination). 


{a] “Unreasonable” synonymous. 
—In construing Rev. St. (1925) art 


The nondisclosure of those 
facts and circumstances, which one party 1s under 
some legal or equitable obligation to communiecate,?* 
and which the other party has a right not merely 
but “juris de jure,” 


In connection 
debtor-creditor relation, the term has been defined 
as such an intentional preferring of one creditor 
as may enable him to receive payment, and altogether 


UNDRAWN APPROPRIATION—UNDUE 


defeat, delay, or hinder another from being paid ;*° 


and it has been said to be tantamount to a fraudu- 


to know.?8 


the and the law.?5 


with 


6474 subd 1, defining and condemning 
unjust discrimination by railroad 
commission, and specifying as com- 
ing within unjust discrimination the 
giving of any undue or unreasonable 
preference or advantage to any par- 
ticular locality, the court said: “The 
words ‘undue’ and ‘unreasonable’ are 
probably used synonymously.” Hous- 
ton Chamber of Commerce v. Rail- 
road Commission of Texas, (Tex.) 19 
S.W.(2d) 5838, 586. 


“Unreasonable” post. 


26. See also Caveat Emptor 11 C. 
J. p 43%) Concealment, 12 %C. Je p) 375 
and cross references’ thereunder; 
Equity § 89; Fraud §§ 12-19; Fraudu- 
lent Concealment 27 C.J. p 393 text 
and notes 21-24; Sales §§ 97-99 (by 
seller), 112, 119, 124, 126 (by buyer); 
Vendor and Purchaser [39 Cye 1275], 


27. 1 Story Eq. Jur. 216 [quot Hall 
v. Thompson, 9 Miss. 443, 482; Young 
v. Bumpass, Freem. (Miss.) 241, 249; 
Paul v.. Hadley, 23 Barb. (N.Y.) 521, 
524 (adding “to the other’’)]. 


2s. 1 Story Eq. Jur. p 216 [quot 
Young v. Bumpass, Freem. (Miss.) 
241, 249; Paul v. Hadley, 23 Barb. 
(N.Y.) 521, 524 (substituting “the 
latter” for ‘‘the other party’’)]. 


[a] “The true definition of undue 
concealment which amounts to fraud 
in the sense of a court of equity, and 
for which it will grant relief is [as 
given in the text].” 1 Story Eq. Jur. 
p 216 [quot Young v. Bumpass, Freem. 
(Miss.) 241, 249; Paul v. Hadley, 23 
Barb. (N.Y.) 521, 5244. 


“In foro conscientize” 
note 56 [ce]. 


5 Piha et de jure” 35 C.J. p 426 note 
ale 


29. See Assignments for Benefit 
of Creditors §§ 204-230; Attachment 
§ 73 (to creditors as ground for at- 
tachment); Bankruptcy §§ 72, 73, 
246-271; Banks and Banking §§ 483, 
954; Compositions with Creditors §§ 
85-107; Fraudulent Conveyances §8§ 
3638-405; Insolvency §§ 99-110. 


30. Walker v. Briggs, 19 S.C.L. 
118, 128 [quot Robinsons v. Amy, 30 
S.C.L. 289, 293 (where such was said 
to be the meaning of the term as used 
in a prison bounds act, providing that 
no person shall be entitled to relief 
who shall, within three months prior 
to his arrest, have paid any part of 
his estate to one creditor in prefer- 
ence to another) ]. Seé Pontchartrain 
Apartments v. Maryland Phe ed Co., 
129 So. 671, 672, 171 La. 67. 


[a] Necessity of kEnowledgs by 
creditor.—Where it was not shown 
that creditor company knew con- 
tractors were insolvent when it re- 
ceived pledge of certain stock as col- 


see In § 7 


Undue prejudice.*+4 
change of venue in criminal cases, the term is said 
to mean such prejudice as would be likely to be so 
felt in the jury box as to prevent the accused from 
having a fair and impartial trial by the evidence 


Other phrases: 
“undue activity,”??.“undue advantage,”?® “undue and 
unreasonable,’ 


In connection with unfair or un- 


lawful discrimination by carriers and the lke,°? 
or in relation to civil rights,** the term is fully dis- 
cussed elsewhere in this work. 


As a statutory ground for 


“Show any undue preference,’?° 


“ondue and unreasonable discrim- 


lateral from them within four months 
of their bankruptcy such pledge held 
not to be “undue preference.’ Pont- 
chartrain Apartments v. Maryland 
Casualty Co., 129 So. 671, 672, 171 La. 
67. See also Bankruptcy § 248. 


31. Robinsons v. Amy, 30 S.C.L. 
289, 294. See also infra note 47. 


{a] “Fraudulent preference” sub- 
stantially equivalent.—After quoting 
the text definition above given, the 
court said: ‘This was substantially 
declaring that a preference, to be ‘un- 
due’ within the meaning of the Act, 
must be fraudulent.” Robinsons vy. 
Amy, 30 S.C.L. 289, 293. 


“Fraudulent” 27 C.J. p 393. 
“Preference” 49 C.J. p 1322. 


32 See Carriers §§ 746-823; Elec- 
tricity §§ 30, 31; Gas §§ 23-29, 35; 
Public Utilities §§ 16, 61; Telegraphs 
and Telephones §§ 90-95, 108-113. 
See also infra notes 49-55. 


83. See Civil Rights §§ 10-21. 


34. See Continuances § 23 (as 
ground for continuance in civil ac- 
tion); Criminal Law §§ 307-309, 311 
(as ground for change of venue), § 
876 (as ground for continuance), §§ 
2622-2730 (as ground for new trial); 
Grand Juries § 26; Judges §§ 150-158; 
Juries §§ 348-361; 
243 (as ground for new trial in civil 
action); Removal of Causes §§ 194- 
204; Venue [40 Cyc 130-136] (as 
ground for change of venue in civil 
eee Witnesses [40 Cyc 2651-— 
2 . 


“Prejudice” 49 C.J. p 1324. 


35. Cavanah v. State, 56 Miss. 299, 
307 [quot Owens v. State, 33 So. 722, 
82 Miss. 31, 35]. 


36. Blectric Lighting A‘ct, 1882 
(45 & 46 Vict. c. 56) § 20 [cit Long 
Eaton Urban Council y. Atty.-Gen., 
[1915] 1 Ch. 124, 128; Atty.-Gen. v. 
Ilford Urban Council, 84 L.J.Ch. 860]. 
See also Electricity §§ 30, 31. 


37. Webb v. Superior Court in and 
for Del Norte County, 152 P. 957, 28 
Cal.App. 391, 395. 


38. Interstate Commerce Commis- 
sion v. Baltimore & O. R. R. Co., 12 
S.Ct. 844, 145 U.S. 263, 282, 36 L.Ed. 
699 [quot Elk Hotel Co. v. United 
Fuel Gas Co., 83 S.H. 922, 924, 75 W. 
Va. 200, L.R.A.1917E 970 (as element 
of unjust discrimination) ]. 


39. Atchison, DAES. We Rie Conny 
Denver & (N. OF IRICOs; 4S Ct. Ashe 
110 U.S. 667, 673, 682, 28 L.Ed. 291 
[eit Gamble-Robinson Commission 
Co. v. Chicago & N. W. Ry. Co., 168 
EY 161; 164, 94° C.ClA. +217, 27 IL ReAL 
N.S. 982, 16 Ann.Cas, 613]; Interstate 
Commerce Commission v. Chicago 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| 


New Trial §§ 27—— 


ination,’’4° “ 


due influence,’”*> “undue injury, 


ulent preference,”47 “undue or unreasonable,’”’#® “un- 


due or unreasonable advantage or preference,”’*® “un- 
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due or unreasonable disadvantage,’ 


Great Western R. Co., 141 F. 1008, 
1014 [quot Interstate Commerce Com- 
mission v. Baltimore & O. R. R. Co., 
439H1 387, 47]. 


40. Cceur d’Alene & St. Joe Transp. 
Co. v. Ferrell, 128 P. 565, 22 Idaho 752, 
763, 43 L.R.A.N.S. 965. See also Car- 
riers §§$ 746-828. 


{a] Hela to be such discrimina- 
tion.— A contract entered into by a 
railroad company, granting to a 
steamboat company the _ exclusive 
right to receive and discharge freight 
and passengers at a dock or wharf 
which is a part of and connected with 
its depot and station grounds, and 
which affords the only means and fa- 
cility for approaching the station 
grounds by means of the water high- 
way, and excluding all the competi- 
tors of such steamboat company from 
like or similar privileges at any time 
or at all, held to be “undue and unrea- 
sonable discrimination” in favor of 
the one company and against its com- 
petitors, in violation of the provisions 
of Const. § 6 art 11. Cceur d'Alene & 
St. Joe Transp. Co. v. Ferrell, 128 P. 
565, 567, 22 Idaho 752, 764, 43 L.R.A. 
N.S. 965. 


{b] “Discrimination” distinguish- 
ed.—Cceur d’Alene & St. Joe Transp. 
Co. ¥. Ferrell, 128 P. 565, 22 Idaho 752, 
763, 43 L.R.A.N.S. 965. 


{c] “Slight discrimination” dis- 
tinguished.—Cceur d’Alene & St. Joe 
Transp:.Co. vy. Ferrell, 128 P. 565, 22 
Idaho 752, 764, 43 L.R.A.N.S. 965. 


“Discrimination” 18 C.J. p 1138. 
See Carriers § 746. 


41. De Ford v. New York Life Ins. 
ee (Colo:)) 25oba ee slesislesL ‘Colo: 


42. Interstate Commerce Commis- 
sion v. Baltimore & O. R. R. Co., 12 
S:Ct. 844, 145 U.S. 263, 282, 36 L.Ed. 
699 [quot Elk Hotel Co. v. United 
Fuel Gas Co., 83 S.E. 922, 924, 75 W. 
Va. 200, L.R.A.1917E 970 (as element 
of unjust discrimination) ]. 


43. Arkansas Railroad Commis- 
sion v. Chicago, R. I. & P. Ry. Co., 47 
S.Ct. 124, 274 US. 597, 599) 71 Ed. 
1224; Atchison, T. & S. F. Ry: Co. v. 
Illinois Commerce Commission, 166 
NUE. 466, 477, 335 Ill. 70. See U..s. 
v. Illinois Cent. R. R. Co., 44 S.Ct. 189, 
263 US. 515, 521, 68 Ld. 417 (note). 


[a] “Mere discrimination” distin- 
guished.—‘Mere discrimination does 
not render a rate illegal, and mere dif- 
ference in rate does not constitute 
‘undue discrimination.’”’ Atchison, T. 
& S. F. Ry. Co. v. Illinois Commerce 
Commission, 166 N.E. 466, 477, 335 111. 
70 [cit Arkansas Railroad Commis- 
sion v. Chicago, R. I. & P. Ry. Co., 47 
S.Ct. %24,.274 U.S. 597, 599, 71 L.Ed. 
1224; U.S. v. Illinois Cent. R. R. Co., 
ee 189, 263 U.S. 515, 521, 68 L.Ed. 
417]. 


44. 'Thompson v. Miller, 
74, 75, 182 Ind. 545. 


{aJ] In will contest.—“Under a 
general allegation of undue execution 
of a will, every species of duress, 
fraud, undue influence, or whatever 
else tends to point out undue execu- 
tion may be shown.” Thompson v. 
Miller, 107 N.E. 74, 75, 182 Imd. 545. 


45. See Influence § 2. 
46. Valemont Reality ‘Corp. 


107 N.E. 


Vv. 


undue delay,”*1 “undue disadvantage,’’*” 


“andue discrimination,’’** “undue execution,”** “un- 
9946 66 


116 Ann.Cas. OplSyi)2 


UNDUE 


undue or fraud- 


undue or un- 


State Board of Public Utility Com’rs, 
153 A. 90, 92, 9 N.J.Misc. .70. 


[a] Under condemnation statute, 
Eminent Domain Act, 1900 (P. L. 
[1925] p 550, Comp. St. Supp. § 118—- 
38a), that different right of way might 
be more favorable to landowner than 
route approved by utility commission- 
ers held not necessarily ‘undue in- 
jury,” precluding condemnation. Vale- 
mont Realty Corporation v. State 
Board of Public Utility Com’rs, 153 
A. 90, 92, 9 N.J.Mise. 70. 


47. Robinsons v. Amy, 30 S.C.L. 289, 
294; Hastings Bros. v. The Stenotyp- 
er, [1901] 1 Ch. 250, 255; See also 
Bankruptcy §§ 246-253. 


48. Manufacturers’ Ry. Co. v. U. 
S., 38 S.Ct. 383, 246.U.S. 457, 481, 62 
L.Ed. 831; Interstate Commerce Com- 
mission v. Chicago Great Western R. 
Co., 28.S.Ct. 493). 209 U-S.1108), 118, 52 
Bhd. 705; U. S. xv. Standard ‘Oil Co.,; 
47 F.(2d) 288, 297; Interstate Com- 
merce Commission y. Baltimore & O. 
R= R. Co., 43 EF. 37,-47; Coeur d’Alene 
& St. Joe Transp. Co. v. Ferrell, 128 
P. 565, 22 Idaho 752, 764, 43 L.R.A. 
N.S. 965; Perkins v. Public Service 
Ry. Co., 99 A. 387, 388, 87 N.J.Eq. 134. 
Sée Houston Chamber of Commerce 
v. Railroad Commission of Texas, 
(Tex.) 19 S.W.(2d) 588, 586. 


49. Elk Hotel Co. v. United Fuel 
Gas Co., 83 S.H. 922, 924, 75 W.Va. 
200, L.R.A.1917E 970. 


[a] What constitutes.—‘“An undue 
or unreasonable advantage or prefer- 
ence by a public service corporation 
results only from allowing to one per- 
son what it denies to another, under 
substantially the same circumstances 
and conditions.” Elk Hotel Co. v. 
United Fuel Gas Co., 83 S.E. 922, 924, 
75 W.Va. 200, L.R.A.1917E 970 [cit 3 
Moore Carriers p 1795]. 


50. Gamble-Robinson Commission 
Co. v. Chicago & N. W. Ry. Co., 168 
He 161, 165, 94 CCAS 20 21 RA 
N.S. 982, 16 Ann.Cas. 613. 


Ode SLCHISONS De don oe i be. OOn Ve 
Denver & N. O. R. Co., 4 S.Ct. 185, 110 
U.S. 667, 673, 682, 28 L.Ed. 291 [cit 
Gamble-Robinson Commission Co. vy. 
Chicago & N. W. Ry. Co., 168 F. 161, 
164,94 C5 ClAL 207 ead IG RAL NES. 982), 
Hall v. Pennsylva- 
nia R. Co., 100 Av 1035,.257 Pa. 54, 72, 
L.R.A.1917F 414. 


52. Archibald McNeil & Sons Co. 
of New York v. Western Maryland 
Ry. Co., 42 F.(2d) 669, 676; Gamble- 
Robinson Commission Co. v. Chicago 
& Nw We Ry: Co; 168°. “161, 165, 94 
C.C.A. 217, 21 L.R.A.N.S. 982, 16 Ann. 
Cas. 613. 


53 Manufacturers’ Ry. Co. v. U. 
S., 38 S.Ct. 383, 246 U.S. 457, 481, Ss 
L.Ed. 831; Pennsylvania Conw. Us 
35.-S.Ct.. 370, 373, 236 U.S. 351, 59 a 
Ed. 616; Archibald McNeil & Sons 
Co. of New York yv. Western Mary- 
land Ry. Co., 42 F.(2d) 669, 674; Gam- 
ble-Robinson Commission Co. vy. Chi- 
cago & N. W. Ry. Co., 168 F. 161, 163, 
94°C.C.A. 217, 21 L.R.A.N.S. 982, 16 
Ann.Cas. 613; U. S. v. Baltimore & O. 
RCo... 1 6 debe iiss 2d 2-91) CiGsAe 47. : 
Interstate Commerce Commission y. 
Chicago Great Western R. Co., 141 F. 
10038, 1014; Interstate Commerce Com- 
mission y. Baltimore & O. R. R. Co., 
43 KF. 37, 47 [quot and aff 12 S.Ct. 844, 
145 U.S: 268, 282, 36 L.Ed. 699]; Atchi- 


reasonable discrimination,’’>! 

able preference,”®? “undue or unreasonable prefer- 

ence or advantage,”°* “undue or unreasonable prefer- 

ence or disadvantage,”®4 

rejudice or disadvantage,”°> “‘undue’ or ‘unrea- 
ge, 

sonable’ restraints [of trade],’5* “undue preference 
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“gndue or unreason- 


“agndue or unreasonable 


son, T. & S. F. Ry. Co. v. Illinois Com- 
merce Commission, 166 N.E. 466, 477, 
335 Ill. 70; Commonwealth v. Louis- 
ville & N. R. Co., (Ky.) 46 S.W. 
700, 701, 20 Ky.L. 491; Perkins v. Pub- 
lic ‘Service Ry. Cox 99 A. 387, 388, 87 
N.J.Eq. 134 fauot Utilities Act April 
21, 1911 (P. L. p 374) § 18]; Houston 
Chamber of Commerce v. Railroad 
Commission of Texas, (Tex.) 19 S.W. 
(2d) 583, 586; Elk Hotel Co. v. United 
Fuel Gas Co., 83 S.E. 922, 923, 75 W. 
Va. 200, LL.R.A1917H 970. 


[a] Held to constitute such prefer- 
ence or advantage.—(1) A contract, 
whereby a railway company agrees to 
carry a person and the members of 
his family for life between two points 
in consideration of deeds to right of 
way, held violative of Utilities Act 
April 21, 1911 (P. L. p 374) § 18, pro- 
viding that no public utility shall 
make or give, directly or indirectly, 
any “undue or unreasonable prefer- 
ence or advantage” to any person, cor- 
poration, or locality. Perkins v. Pub- 
lic Service Ry. Co., 99 A. 387, 388, 87 
N.J.Eq. 134. (2) A rule of a railroad 
company under which any coal mine 
operator on its line using its terminal 
tracks at the seacoast and there un- 
loading its cars within five days on 
an average during any month is giv- 
en as a premium a larger allotment 
of cars during the next month held 
to give an undue preference or advan- 
tage to shippers so favored, in viola- 
tion of such act hence to be an at- 
tempted evasion of the provisions of 
the interstate commerce act requiring 
a fair and impartial distribution of 
cars between shippers. United States 
v. Baltimore & O. R. Co., 165 F. 113, 
122, 124, 91 C.C.A. 147. 


54 Archibald McNeil & Sons 
Co. of New York v. Western Maryland 
Ry. Co., 42 F.(2d) 669, 676 [quot In- 
terstate Commerce Commission  v. 
Baltimore & O. R. R. Co., 43 F. 37, 47]; 
U. S. v. Baltimore & O. R. Co., 165 F. 
di 3920 bpp ai) aOR CRIN ld 7 


55. Manufacturers’ Ry. Co. Ws 
Sonos oi 383, 246 U.S. 457, 481, 62 
L.Ed. 83 Pennsylvania aro va UW. S.; 
SH ASKOUE S10. IGA OO Wisi eclails: iC) Tae 
Ed. 616; Archibald McNeil & Sons Co. 
of New York v. Western Maryland 
Ry. Co., 42 F.(2d). 669, 676; Gamble- 
Robinson Commission Co. v. Chicago 
& N. W. Ry. Co., 168 F. 161, 163, 94 C. 
C. A. 217; 21 TL: R.A.N.S. 982; 16sAnn: 
Cas. 613; Interstate Commerce Com- 
mission vy. Baltimore & O. R. R. Co., 
43 F. 37, 47 [quot and aff 12 S.Ct. 844, 
145 U.S. 268, 282, 36 L.Ed. 699]; Atch- 
ison; “D&S BR ye Cory. llinors 
Commerce Commission, 166 N.E. 466, 
477,335 Ill. 70; Commonwealth v. 
Louisville & N. R. Co., 46 S.W. 700, 
701, 20 Ky.L. 491. 


56. U. S. v. Standard Oil Co., 
F.(2d) 288, 298. 


[a] What constitutes.—After quot- 
ing various expressions used by the 
United States Supreme Court in, de- 
termining when restraints are ‘“un- 
due” or “unreasonable,” the court 
said: ‘‘When these various expres- 
sions are considered it is clear 
that ‘undue’ or ‘unreasonable’ re- 
straints are such as have direct, nat- 
ural, and evident tendency to create 
monopoly.” U.S. v. Standard Oil Go., 
47 F.(2d) 288, 298 (within Sherman 
Anti-Trust Act §§ 1, 2 [15 USCA §&§ 
1, 2]). See also Monopolies § 70. 
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or disadvantage,”5? ‘ 


UNDUE INFLUENCE. ®2 
UNDULATION.®3 
Electrical undulation.®5® 


57. Interstate Commerce Commis- 
sion vy. Chicago Great Western R. Co., 
28 S.Ct. 493, 209 U.S. 108, 119, 52 L.Ed. 
705; Gamble-Robinson Commission 
Co. v. Chicago: & N. W. Ry. Co., 168 
LGM EO 752294: (Cl CVAL C2, 20 Ta RAG 
N.S. 982, 16 -Ann.Cas. 613. 


58. Interstate Commerce Commis- 
sion v. Chicago Great Western Ry. 
Co., 141 F. 10038, 1014 [quot Interstate 
Commerce Commission vy. Baltimore 
Sc Owes, ©O.,°43 0. u8Ty 4c 4 


59. U. S.. v. Standard Oil Co., 47 
F.(2d) 288, 298. See Standard Oil Co. 
Nea ORES eo ier Ob p02, ood) Wome mol, 
55 L.Ed. 619, 34 L.R.A.N.S. 834, Ann. 
Cas.1912D 734 (‘undue restraint of 
the course of trade’). 


[a] Defined by United States su- 
preme court.—‘‘When this main case 
was in the Supreme Court, the Chief 
Justice defined undue restraint of 
trade as synonymous with ‘the acts 
which produce the same results as 
monopoly.’” U. S. v. Standard Oil 
Co., 47 F.(2d) 288, 298 [quot Standard 
Oil Co. iv. U.S, 31°S.Ct: 502, 221 U. 
Sed Oke OS L.Ed. 619, 34 Ti. ReAN-S: 
834, Ann. Cas.1912D 734): 


60. Gibson v. Holmes, 62 A. 11, 78 
Vt. 110, 121, 4 L.R.A.N.S. 451. See 
also Process §§ 257-278. 


[a] Return held “undue.”—Under 
vt. St. 1075, 1076, requiring officers 
to execute and return writs and pre- 
eepts agreeably to the direction there- 
of, and subjecting them to a penalty 
for making a false and undue return, 
an oOfficer’s return, merely stating 
that he served the writ on defendant 
and read the same in his hearing, held 
“undue” return and not sufficient to 
enable the officer to justify under the 
writ for making the arrest. Gibson 
v. Holmes, 62 A. 11, 14, 78 Vt. 110, 122, 
4 L.R.A.N.S. 451. 


61. Southern Pac. Terminal Co. v. 
Interstate Commerce Commission, 31 
S.Ct. 279, 219 U.S. 498, 524, 55 L.Ed. 
310. 


{a] Held such preference.—A. lease 
to a shipper of one of the piers and 
improvements thereon belonging to a 
terminal company, which relieves him 
from the payment of all wharfage and 
storage charges other than as the 
same may be included in the yearly 
rental, and enables him to acquire 
practically a monopoly of the export 
of cotton-seed products, held to con- 
stitute an “unlawful or undue prefer- 
ence” under the act to regulate com- 
merce, where other shippers are nol 
and cannot be afforded the same fa- 
cilities on the same_ conditions 
Southern Pac. Terminal Co. v. Inter- 
state Commerce Commission, 31 S.Ct 
279, 284, 219 U.S. 498, 524, 526, 55 L 
Ed. 310. 

62. See Influence § 2 and cross 
references thereunder. 

63. See also OScillate 46 C.J. p 
1141; Oscillatory '46 C.J. p 1141; Vi- 
brate [40 Cye 201]; Vibration [40 
Cye 201]; Vibratory [40 Cyc 201]. 


64. Webster New Int. D. 


‘undue prejudice or disadvan- 
tage,”®® “undue restraint of trade,”>® “ ‘undue’ re- 
turn, 60 and “unlawful or undue preference. Mee 


A waving motion.*4 


The result of gradual 
changes of intensity in an electric current ‘exactly 
analogous to the changes in the density of air occa- 
sioned by simple pendulous vibrations;°* it has been 


UNDUE—UNDULY 


UNDULY.®$ 
improperly ; 


Disproportionately ; 
inordinately ;7° 


distinguished from “pulsatory current.” 


excessively 3°” 


unreasonably.*4 The 


word has been distinguished from “materially,”?? 


Phrases: 


“Motion” 42 C.J. p 456. 


65. See also Vibratory or undula- 
Bee te current 17 C.J. p 408 text and 
note 1. 


66. Telephone Cases, 8 S.Ct. 
126 U.S: 1, 538i 31 hd. 863. 


[a] Its function in telephony dis- 
cussed.—Telephone Cases, 8 S.Ct. 778, 
UZ6 VUES ods, 53h O32, op tad sbos 


“Vibration” [40 Cyc 201]. 


67. Telephone Cases, 8 S.Ct. 778, 
126 U.S. 1, 531, 31 L.Ed. 863. 


“Pulsatory current” 51 C.J. p 91. 


68. See also Duly 19 C.J. p 833; 
Undue ante. 


__ 69. Walters v. Marshalltown, 120 
N.W. 1046, 1048, 145 Iowa 457, 26 L. 
R.A.N.S. 199; Weidman v. Shragge, 
46 Can.S.C. 1, 10, 2 Dom.L.R. 734, Ann. 
Cas.1912D 919. 


[a] With reference to increasing | 
flow of water.—In an instruction as 
to a city’s liability for damage to 
property by the overflow of a stream 
caused by changing the grade of a 
street, the word has the meaning giv- 
en in ‘the text. Walters v: Marshall- 
town, 120 N.W. 1046, 1048, 145 Iowa 
457, 26 L.R.A.N.S. 199. 


“Disproportionate” 18 C.J. p 1282. 
“ExceSsively” 23 C.J. p 181. 


70. Weidman vy. Shragge, 
S.C. 1; 10, 2 Dom... 734, Ann-Cas. 
£912D: 919. 


“Improperly” 31 C.J. p 261. 


71. MacEwan v. Toronto General 
Trusts Corp., 54 Can.S.C. 381, 387; 
Weidman y. Shragge, 46 Can.S.C. 1, 
10, -2>-Dom.L.R. 734, “Ann@as.1912D 
919. But see infra text and note 74. 


“UWnreasonably” post. 


72. Walters v. Marshalltown, 120 
N.W. 1046, 1048, 145 Iowa 457, 26 L. 
R.A.N.S. 199. 


“Materially” 39 C.J. p 1388. 


73. Weidman vy. Shragge, 46 Can.S. 
Coie Twa Lwe. OOM. bebo ty yarn, Cas. 
1912D 919 (with regard to agreements 
in restraint of trade). 


“Unlawfully” post. 


74 Weidman v. Shragge, 46 Can. 
S.C. 1,42, 2 Dom.L.R. 734, Ann.Cas. 
1912D 919 (construing statutory pro- 
visions governing restraint of trade). 


75. Walters v. Marshalltown, 120 
N.W. 1046, 1048, 145 Iowa. 457, 26 L. 
R.A.N.S. 199; Sheker vy. Machovec, 
(lowa) 110 N.W. 1055, 1056. 


[a] Frequently used together.—In 

dis scussing an instruction upon a 
city’s liability for damage to property 
by the over flow of a stream by chang- 
ing the grade of a street, the court 
said: “Ordinarily ‘unduly’ is coupled 
with ‘materially’ in such cases; ‘that 
is, the volume of water, must have 
been ‘materially and unduly’ increas- 
ed.” Walters v. Marshalltown, 120 
N.W. 1046, 1048, 145 Iowa 457, 26 L. 
R.A.N.S.:199 [cit Sheker v. Machovec, 
(Iowa) 110 N.W. 1055, 1056]. 


778, 


46° Can. | 


“unlawfully,”7® and ‘ ‘unreasonably. BME 


“Materially and unduly,”*® “unduly ac- 
tive in prospective litigation,”’*® “unduly elected,”** 
“unduly exeeuted,”’?® “unduly influenced,’*® “unduly 
injure,’’®° “ ‘unduly’ in restraint of trade, 
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unduly 


76. Webb v. Superior Court in and 
for Del Norte County, 152 P. 957, 28 
Cal.App. 391, 394. 


[a] Allegation to such effect as 
constituting contempt.—In holding 
that the allegation of the affidavit in 
motion for change of venue, that the 
judge “has been and now is unduly 
active in prospective litigation” be- 
fore the court rendered affiant guilty 
of contempt, because such statement 
was not material to the issue whether 
he was biased in the case before him, 
the court said: (1) “That this lan- 
guage imputes to the judge improper 
official conduct cannot well be doubt- 
ed.””’ Webb v. Superior Court in and 
for Del Norte County, 152 P. 957, 28 
Cal.App. 391, 394. (2) “The finding 
that in the use of such language the 
accused ‘meant to reflect upon the in- 
tegrity and good faith of said court 
and said . . judge thereof and was 
then . and is now intended to 
bring into disrepute the said judge 

» and the said court over which 
he presides,’ are fully sustained by 
the’ evidence.” Webb v. Superior 
Court in and for Del Norte County, 
152 P. 957, 28 Cal.App. 391, 395. 


77. Bridge vy. Bowen, 21 Austr.C.l 
R. 582, 625<(construing Sydney Cor- 
poration Act 1902-[N. S. Wales] § 56). 


78. Thompson y. Miller, 107 N.E. 
74, 75, 182 Ind. 545. 


79. Lyons v. Elston, 98 N.E. 93, 94, 
211 Mass. 478, 481; Harris v. Bottum, 
70 A. 560, 561, 81 Vt. 346. 


[a] “Falsely and fraudulently” 
equivalent.—In construing an allega- 
tion that an employer had ‘‘unduly in- 
fluenced” an injured employee to exe- 
cute a release, the court said: ‘The 
words ‘unduly influenced’ are not 
more than the equivalent of ‘falsely 
and fraudulently.’”’” Harris v. Bot- 
tum, 70 A. 560, 561, 81 Vt. 346. 


[b] Phrase insufficient as allega- 
tion of frand.—In an action by an em- 
ployee for personal injuries, a repli- 
cation to an answer relying on a re- 
lease of the claim, which alleges that 
by reason of her injuries, bodily pain, 
and mental aneuish consequent there- 
upon, and by reason of medicines tak- 
en to alleviate the pain, the employee 
had become so weak in body and en- 
feebled in mind that she did not un- 
derstand the meaning of the writing, 
and while in that condition, of which 
the employer knew, he wrongfully 
procured and unduly influenced her to 
sign the writing, etc., held insufficient 
to show that the release was obtained 
by the employer’s fraud within the 
rule that where fraud is alleged in 
pleading, the facts and circumstances 
constituting it should be set forth 
clearly and concisely. Harris v. Bot- 
tum, 70 A. 560, 561, 81 Vt., 346. 


80. Valemont Realty Corp. v. State 
Board of Public Utility Com’rs, 153 A. 
90, 92, 9 N.J.Mise. 70 (as used in Emi- 
nent Domain Act [1900] P. L. [1925] 
p 550, Comp. St. Supp, § 118—88a). 


81. MacEwan v. Toronto General 
Trusts Corp., 54 Can.S.C. 381, 384, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee ey 


a aye 


= 


limit facilities for transportation,”®? “anduly prefer- 
ential or prejudicial,”’®* “unduly preferential Het a 
rate,”* “anduly preferring his own debt,”8> “unduly 
prevent, limit or lessen manufacture, Ds “unduly 
prevent or lessen competition,”’’? “unreasonably or 
unduly prevented,”®® and “unreasonably or unduly 


restrained.”89 


UNDUTIFUL WILL.®° 


UNEARNED. Not earned; not merited by labor 


or services.®! 


Unearned increment. The increase®? in the value 
of property from the growth of population.?? 


Unearned premium.®* In insurance parlance, that 
portion of a premium paid which must be returned 
to the insured, or the amounts which must be paid 
the insured, upon cancellation of the policy.®® 


Other phrases: 


Weidman v. Shragge, 46 Can. 
ee. 998.62). Domb. , 184,) AnnCas; 
1912D, 919 (as element of statutory 
restraint of trade). 

83. Manufacturers’ Ry. Co. v. U. 
S., 38 S.Ct. 883, 246 U.S. 457, 481, 62 
TPM dS $34 Atchison, TT: &- SuvkS Ry: 


' Co. v. Illinois Commerce Commission, 


166 N.E. 466, 477, 335 Ill. 70. 


84. Utilities Act, April 21, 1911 (P. 
L. p 374) § 18 [quot Perkins v. Public 
Service Ry. Co., 99 A. 387, 388, 87 N.J. 
Eq. 134]. 

85. In re Belham, [1901] 2 Ch. 52, 
57; Davies v. Parry, [1899] 1 Ch. 602, 
607. 

86. Weidman v. Shragge, 46 Can. 
Scr td. 38, 2: Dom. R. 734, Ann,Cas. 
1912D 919 (as element of restraint of 
trade). 

87. Weidman v. Shragge, 46 Can. 
§.C..1, 38, 2 Dom.L:R: 7734, Ann.Cas. 


1912D 919 (as element of restraint of 


trade). 


88. MacEwan. v. Toronto General 
Trusts Corp., 54 Can.8.C. 381, 387. 


89. MacEwan. v. Toronto General 
, Trusts Corp., 54 Can.S.C. 381, 387. 


‘ 90. See Wills [40 Cye 996 text and 
note 24]. 
91. Century D. See infra text and 


notes- 92—97. 
“Barned” 19 C.J. p 852. 
92. “Increase” 31 C.J. p 408. 


938. Seaboard Air Line Ry. v. U.S., 
275 F. 77, 82. See also Hminent Do- 
main §§ 186-190, 226-228. 


94. “Premium” see Insurance § 
324. 

95. Attna Ins. Co. v. Hyde, 285 S: 
W. 65, “71; 315 Mo. 113. See WFire- 


man’s ‘Fund Ins. Co. v. Davis, 155 S. 


BH. 105, 107, 42 Ga.App. 49. See also 
Tnsurance §§ 403-413, 428, 440-446, 
457, 470, 471. - 

[a] “Barned premium”  distin- 


guished.—Aitna Ins. Co, v. Hyde, 34 
BiG2d), d85,0197% _ Alina Ins, Cos. mvs 
Hyde, 285, S.W. 65, 71, 815 Mo. 113. 


96. Fireman’s Fund Ins. Co. v. Da- 
vis, 155 S.H.°105, 110, 42 Ga.App. 49. 
See also Insurance $7156. 


[a] Berm held ambiguous hence 
susceptible of parol explanation. 
Fireman’s Fund Ins. Co. v. Davis, 155 
S.H. 105, 110, 42 Ga.App. 49. 


[b] Where insurer cancels poli- 
cies.—‘‘Unearned commission” re- 


' quired to be returned by agent to in- 


“Unearned commissions,’®® and 
“anearned commissions on premiums on canceled 


| 


UNDULY—UNEMPLOYMENT 


policies,’’97 


UNEDUCATED. Not educated; 


UNEMBARRASSED.®® 
property of a debtor subject to attachment, the 
term is said to import property of which the debtor’s 
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illiterate.® s 


As used in reference to 


title is not invalid, or seriously questionable, or is 
not so subject to equitable claims, or is not so in- 


creditor. 


not employed. 


surer held not to include commis- 
sions on policies canceled by insurer. 
Fireman’s Fund Ins. Co. v. Davis, 155 
S.E. 105, 110, 42 Ga.App. 49. 


97. Fireman’s Fund Ins. Co. v. Da- 
vis, 155 S.B. 105, 107, 42 Ga.App. 49. 
See also supra note 97 [b]. 


98. Century D. 


[a] “Illiterate” distinguished.—In 
an equitable suit to reform an en- 
dorsement without recourse where 
the petitioner alleged fraud in so en- 
dorsing and averred that he “is an 
uneducated man, with little experi- 
ence in commercial life and the 
handling of negotiable instruments, 
and because of his want of education 
and experience did not know the 
meaning of the words ‘without re- 
course,’’”’ the supreme court in hold- 
ing a general demurrer to the petition 
should have been sustained, said: 
“There is a wide difference between 
an allegation that one is ‘illiterate’ 
and an allegation to the effect that 
he is an ‘uneducated man.’ A man 
might be able to read and write, carry 
on a business correspondence, under- 
stand business transactions, and be 
bound by all his contracts, and yet be 
an ‘uneducated man.’”’ Baker v. Pat- 
ton, 87 S.H. 659, 660, 144 Ga. 502, 508. 


“Tlliterate” 31 C.J. p 244. 


99. See also Embarrassed 20 C. 
J. p 404. 

1. Moore v. Quint, 44 Vt. 97, 110. 
See also Attachment §§ 350, 360, 368. 

2. See also Employment 20 C.J. p 
1245. 

3. Webster New Int. D. 

fa] “Used especially in economics, 


of the conditions of various social 
classes when. temporarily thrown out 


oof employment, as those engaged for 


short periods, those whose ‘trade is 
decaying, and those least competent.” 
Webster New Int. D. 

“Employed” PN Employ § 8 text 
and notes 50-63 

4. See PE he Beneficial 
ciations 7 C.J. p 1048. 

5. See eae ths Mutual Benefit In- 
surance 45 C.J. p 1. 

6. eae ane Insurance Act 
1920 (10 & 11’Geo. V ch 30); National 
Insurance Act 1911 (1 & 2 Geo. V ch 
BB)i 

7. Sue infra this note. 

[a] Historical.—(1) “Unemploy- 
ment insurance was introduced by the 
National Insurance Act, 1911, but its 


ASSO- 


UNEMPLOYMENT.? 


Unemployment insurance. 
analogous to beneficial* or mutual benefit insuranee,® 
provided for under certain English statutes,® where- 
by certain classes of employees are required to be 
insured against unemployment in the manner pro- 
vided by the act.” 


cumbered by mortgage as to render the attachment 
and levy on it fruitless of substantial benefit to the 


Quality or state of being 


A form of insurance 


application was then confined to cer- 
tain trades. 5, ee na bl 
ment Insurance “Act of 192 

followed earlier Bp Sa, insur- 
ance Acts and may be taken to be a 
complement and an extension of those 
Acts.” In re Junior Carlton Club, 
[1922].1K.B. 166, 167, 168. (2) “The 
earlier Acts caused to be insured cer- 
tain persons employed in a certain 
very limited number of trades, such 
as the engineering trade and the 
building trade. Under the present 
Act of 1920, by § 1 all persons men- 
tioned in Part I of the First Schedule 
of the Act are insurable persons, un- 
less they are persons mentioned in 
Part II of said Schedule. Amongst 
the class of employees mentioned in 
Part II are persons employed 
in domestic service, and such persons 
are not to be insured, unless they are 
so ‘employed in any trade or business 
carried on for the purposes of gain.’ ” 
In re Junior Carlton Club, [1922] 1 
K.B. 166, 168. 


[b] Inter alia the Act of 1920 pro- 
vides: (1) “Subject to the provisions 
of this Act, all persons of the age of 
sixteen and upwards who are engaged 
in any of the employments specified 
in Part I. of the First Schedule of this 
Act, not being employments specified 
in Part Il. of that schedule (in this 
Act referred to as ‘employed per- 
sons’), shall be insured against unem- 
ployment in manner provided by this 
Act.” Unemployment Insurance Act 
1920 (10 & 11 Geo. V ch 30) § 1 [quot 
In re Wilkinson, [1922] 1 K.B. 584 
(note); In re. Vellacott, [1922] 1 K.B. 
466 (syllabus); In re Dr. David (Rug- 
by School cases), [1922] 1 K:B. 172 
177 (note); In re Junior Carlton Club, 
[1922] 1 K.B. 166 ‘(syllabus) }.: 2)” 
Hmployments within the meaning of 
the act: ‘“(a) Employment ‘in’ the 
United Kingdom under any contract 
of service or apprenticeship, written 
or oral, whether expressed or implied, 
and whether the. employed person is 

paid by the employer or some other 

person, and whether under one or 
more employers, and whether paid by 
time or by the piece, or partly by 
time and partly by piece, or otherwise, 

or, except in the case of a contract of 
apprenticeship, without any money 
payment.” Unemployment Ins. Act 
1920 (10 & 11 Geo. V ch 30) Sched I 
Pt I (a) [quot In re Dr. David (Rugby 
School cases), [1922] 1 K.B. 172, 178 
(partial quotation in note)]. ‘(b) 
Mmployment under such a contract as 
aforesaid as master or a member of: 
the crew of any ship registered in the 
United. IKkingdom. .” Unem- 
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ployment Ins. Act 1920 (10 & 11 Geo. 
V ch 30) Sched I Pt I (b). “(c) Hm- 
ployment under any local or other 
public authority, other than any such 
employment aS may be excluded by a 
special order.” Unemployment Ins. 
Act 1920 (10 & 11 Geo. V ch 30) Sched 


PPP i whi-Ce ye (3) Excepted employ- 
ments: ‘‘(a) Employment in agri- 
culture, including horticulture and 


forestry.” Unemployment Ins. Act 
1920 (10 & 11 Geo. V ch 30) Sched 
I Pt II (a) [quot In re Vellacott, 
[1922] 1 K.B. 466 (syllabus), and cit 
In re Daniels (de Wright), 92 L.J.K.B. 
229 (syllabus)]. ‘“(b) Employment 
in domestic service, except where the 
employed person is employed in any 
trade or business carried on for the 
purposes of gain.” Unemployment In- 
surance Act 1920 (10 & 11 Geo. V ch 
30) Sched I Pt II (b) [quot In re Fox 
& Gordon (de Mills and Howard), 
[1923] 1 K.B. 215, 216 (in argument); 
In re Newton-King (de Webber), 
[1923] 1 K.B. 210, 211 (partially quot- 
ed in note); In re Wilkinson, [1922] 1 
K.B. 584 (note); In re Vellacott, [1922] 
1 K.B. 466 (partial quotation in syl- 
labus); In re Dr. David (Rugby 
School eases), [1922] 1 K.B. 172, 178 
(note); In re Junior Carlton Club, 
[1922] 1 K.B. 166 (syllabus)]. ‘‘(i) 
Employment of a casual nature oth- 
erwise than . . for the purposes 
of any game or recreation where the 
persons employed are engaged or paid 
through a club, and in such case the 
club shall be deemed to be the em- 
ployer.”’ Unemployment Insurance 
Act 1920 (10 & 11 Geo. V ch 30) Sched 
I Pt II (i) [quot-In re Newton-King 
(de Webber), [1923] 1 K.B. 210, 211 
(note) J. 


{c] Persons insurable. — (1) A 
chauffeur employed by a doctor pri- 
marily for professional purposes held 
to be a domestic servant ‘‘employed 
in a business carried on for the pur- 
poses of gain’ within the meaning of 
Sched I Pt II (b) and hence insurable. 
In re Fox & Gordon (de Mills and 
Howard), [1923] 1 K.B. 215, 220. (2) 
A cobbler employed by an orphans’ 
home to repair the boots of the in- 
mates held not to be a domestic serv- 
ant but a craftsman and therefore in- 
surable. In re Vellacott, [1922] 1K. 
B. 466, 476. (3) A golf caddie, who 
had been put on the club’s caddie list, 
was occasionally employed by mem- 
bers of the club, but had no regu- 
lar engagement with the club; and 
might or might not be employed on 
any particular day, being free to go or 
stay away as he felt inclined; but 
who, when he was employed by a 
member of the club, was engaged and 
paid by the club through the caddie- 
master on a scale fixed by the club 
held not to be employed ‘‘in domestic 
service” within Sched I, Pt II (b) of 
the Act; and, also, on the particular 
facts of this case, the nature and 
method of employment of the golf 
caddie by the club held to bring him 
within Sched I, Pt II (i) of the Act 
and therefore insurable. In re New- 
ton-King (de Webber), [1923] 1 K.B. 
210, 214.. (4) A male cleaner em- 
ployed during and outside business 
hours on trade premises for the full 
time of forty-eight hours a week, to 
clean generally; and a female clean- 
er employed under similar conditions 
as to hours, to do such cleaning, dust- 
ing, etc., as she might be required 
to do, held to be engaged in domestic 
service and “employed in business,” 
within the meaning of Sched I, Pt II 
(b) of the Act and therefore insura- 
ble. In re Selfridge & Co., 67 Sol.J. 
33. (5) A motor-lorry driver in con- 
nection with market gardens held not 
sufficiently engaged in agriculture for 
it to be said that he is engaged in an 
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excepted employment under Sched I, 
Pt II (a) and therefore insurable. In 
re Vellacott, [1922] 1 K.B. 466, 473, 
474. (6) A painter and decorator 
employed at a college held to be a 
craftsman, within § 47, subs 2 of the 
Act, and not a domestic servant, and 
therefore insurable. In re Vellacott, 
[1922] 1 K.B. 466, 475. (7) A private 
secretary to a large land owner held 
not to be a domestic servant, under 
Sched I, Pt II (b) and hence insura- 


ble. In re Vellacott, [1922] 1 K-B. 
466, 474 [cit’ In re Junior Carlton 
Chib; epl922 Aes. Bi L6 GAO [pe cS)) 


A whole-time maid-waitress in a nurs- 
ing home, conducted by a physician, 
employed to clean the physician’s 
surgery, consulting and waiting 
rooms, open the door to non-resident 
patients, and to carry out ordinary 
domestic duties for the nursing staff 
of the home, held to be a domestic 
servant employed in a “‘business car- 
ried on for the purposes of gain” 
within Sched I, Pt II (b) of the Act, 
and therefore insurable. In re Fox 
& Gordon (de Mills and Howard), 
PLOZBINT IBS 215, 218, 


[d] Persons not insurable.—(1) 
Club servants, employed on club 
premises in the capacities of cashier, 
billiard-marker, commissionaire, wine 
butler, house-porter, hall-porter, 
housekeeper, coffee-room superintend- 
ent, engineer, waiters, cooks and 
housemaids, held to be persons en- 
gaged in domestic service, and not 
employed in “any trade or buSiness 
carried on for the purposes of gain,” 
and therefore, not insurable under the 
Unemployment Insurance Act, 1920, 
the court saying that for the purposes 
of the Act, “domestic servants are 
servants whose main or general func- 
tion it is to be about their employers’ 
persons, or establishments, residen- 
tial or quasi-residential, for the pur- 
pose of ministering to their employ- 
ers’ needs or wants, or to the needs 
or wants of those who are members 
of their establishments, or of those 
resorting to such establishments, in- 
cluding guests.” In re Junior Carlton 
Club, [1922] 1 K.B. 166, 170, 171 [quot 
In re Newton-King (de Webber), 
[19237 LKB. 210, 213 (out holding 
golf caddie, under facts in this case, 
not to be a domestic servant within 
the definition given); In re Vellacott, 
[1922] 1K. B. 1466; 4747. 1 ¢2)) Dairy 
maid “is not insurable for a two fold 
reason. . . . She is employed in 
agriculture and is therefore exempt 
under Sch. I, Part II (a) of the Act, 
and she is also employed in domestic 
service [Sch. I, Part II (b)].” In re 
Vellacott, [1922] 1 K.B. 466, 476. (3) 
Golf club green keeper held to be a 
gardener,—a very specialized garden- 
er,—and “employed in . . . horti- 
culture” under Sched. I, Part II (a) 
and hence not insurable. In re Vella- 
cott, [1922] 1 K.B. 466, 478. (4) Hos- 
pital servants, as lodgekeeper, porter 
and storekeeper held employed in do- 
mestic service, within Sched. I, Pt I] 
(b), and hence not insurable. In re 
Vellacott, [1922] 1 K.B. 466, 475. (5) 
Hunt servants, such as game keepers, 
greyhound trainers, huntsmen, ken- 
nelmen, lodge keepers, river keepers 
and whips held to be persons em- 
ployed “in domestic service’”’ excepted 
by Sched I, Pt II (b) and consequent- 
ly not insurable. In re Vellacott, 
[19227 hl KBs 466, “472. 4a (6) 
Museum attendant at a University, by 
analogy to a servant engaged in 
cleaning school buildings, held to be 
a domestic servant under Sched I Pt 
II (b) and not insurable, the court 
Saying = abhi! 45 is a border 
line case, but... in the Rugby 
School Case I held that the staff room 
cleaner was a domestic servant and 


I do not think that any distinction 
ought to be made between a person 
who only cleans the floors or cleans 


the building and a person who, . . 
in addition to certain duties as a 
cleaner, watches visitors to the 


museum to see that they do no harm.” 
In re Vellacott, [1922] 1 K.B. 466, 474 
{cit In re Dr. David (Rugby School 
cases), [1922] 1 K.B. 172, 184 (school 
cleaner case)]. (7) One employed by 
a firm of seed growers and merchants 
as a pea and bean sorter held to be 
employed “in agriculture’ within the 
meaning of Sched I, Pt II (a) of the 
Act, and therefore not insurable. In 
re Daniels (de Wright), 92 L.J.K.B. 
229, 230. (8) Part time charwoman 
employed outside of business hours 
in a solicitor’s office at a weekly wage 
to clean and dust the office, light the 
fires and generally to attend to those 
matters necessary for the comfort 
and convenience of the solicitor and 
his staff, held to be a domestic sery- 
ant but not one employed in “any 
trade or business carried on for the 
purposes of gain’ and therefore not. 
insurable under the Act. In re Wil- 
kinson, [1922] 1.K.B. 584, 589 [cit 
and foll In re Selfridge & Co., 67 Sol. 
J. 33 (applying same principle to a 
woman employed part time as cleaner 
in department store)]. (9) Persons 
employed as @ matron, lady house- 
keeper, and domestic servants in a 
private preparatory school, where the 
only profit made is on the fees 
charged for tuition, held not to be 
persons employed in a “trade or busi- 
ness carried on for the purposes of 
gain” within the meaning of Pt II (b) 
of Sched I to the Unemployment In- 
surance Act (1920) and therefore not 
insurable persons under that Act. In 
re North and Ingram, [1922] 1 K.B. 
188, 191. (10) School servants em- 
ployed either in the school or in a 
house-master’s house in the capac- 
ities of a butler, a cook, and a cleaner 
held to be within the “excepted em- 
ployments” in Sched I Pt II of the 
Act, being employed in domestic serv- 
ice, and not “employed in any trade or 
business carried on for the purposes 
of gain’ within par (b) of Pt II of 
that Schedule, and therefore not in- 
surable persons under the Act. In re 
Dr. David (Rugby School cases), 
[L922] 2 KBs Elian slew Ci) wees 
same principle held to apply to 
private preparatory schools and [Eng- 
lish] public schools, the court saying: 
“T do not think that it is right to 
make a distinction between prepara- 
tory schools and _ public schools. 
, Although the commercial ele- 
ment may be more present in the case 
of private preparatory schools than 
it is in the case of a public school yet 
it is not sufficiently present to convert 
that which is an institution for the 
education and nurture of young per- 
sons into a business for the purposes 
of this particular Act of Parliament.” 
In re North and Ingram, [1922] 1 
K.B. 188, 190. (12) School cleaner 
and an Office caretaker, employed by 
a county council, held to be employed * 
in domestic service and therefore ex- 
empt from insurance under the Act. 
Ex p. Berkshire County Council, 38 
T.L.R. 255. (13) Stoker employed at 
a college held to be a domestic serv- 
ant and therefore not insurable; but 
the court, in expressing its own 
doubts, said: “I am not going to de- 
cide any other case of employment 
as a Stoker except this one. It may 
be that there are cases where persons 
employed as stokers would fall into 
the elass of craftsmen ays. 
warming and heating the house and 
firing the boiler . is now a well 
known form of domestic service, and 
therefore, though with some doubt, 
I think that D. is merely a highly 


For later cases, developments and changes in the law see Annotations, same title and seetion number. 


UNEMPLOYMENT—UNENDING 


Unemployment relief. A form of “poor relief” ;° 
assistance to those not employed and therefore un- 
able to support themselves;'° relief for those suf- 
fering from involuntary unemployment.' 


Other phrases: “Period of unemployment,’’!? “pe- 
riods of economic depression and unemployment,!* 


“temporary unemployment,!+ and 
ard or ‘book. 
Insurance card books 72> 


UNENCUMBERED or 


Free from any encumbrance; 


specialized representative of that 
form of domestic service.’ In re Vel- 
lacott, [1922] 1 K.B. 466, 475, 476. 


3. “Relief” 53.C:J.-p 1295. 
9. Commonwealth y. Liveright, 161 


A697, 705.5 308) -RPars35."-~ See Valso 
Paupers 48 C.J. p 422. 
[a] “Poor relief’ equivalent.— 


Against a contention that an act 
passed by a special session of the 
Jegislature was ‘“‘poor’” relief and not 
“unemployment” relief, as specified in 
the governor’s call for the special ses- 
sion, and therefore invalid as being 
legislation on different subject in con- 
travention of Const. III § 25, the court 
said: (1) “The Governor’s call shows 
his intention to be that unemploy- 
ment relief should be taken up as 
poor relief by poor districts, and that 
the state should aid them. x 4A 
The Governor did not intend, nor did 
his call include, an unlawful purpose 
or one prohibited by the Constitution; 
he did not intend to include the un- 
employed who had means of support, 
the unemployed who were not poor 
persons under the law. .. . He 
must have meant unemployment re- 
lief in the sense of poor relief, for 
that was the only relief the poor 
boards could give, when the Governor 
used the term ‘unemployment relief’ 
in connection with poor districts, he 
meant persons who were unemployed 
and without means of support, or 
poor persons, and the relief to be giv- 
en was poor relief.” Commonwealth 
v. Liveright, 161 A. 697, 705, 308 Pa. 
35. (2) “My answer to that argu- 
ment is that, while ‘poor relief’ and 
‘unemployment relief’ may be tech- 
nically different, as ‘secession’ and 
‘rebellion’ were technically different, 
as Abraham Lincoln pointed out in 
his message of July 4, 1861, calling 
Congress into special session, yet un- 
der present conditions unemployment 
relief and poor relief are practically 
the same thing as secession and re- 
bellion were practically the same 
thing, as Lincoln held them to be in 
1861.” Commonwealth vy. Liveright, 
161 A. 697, 714, 308 Pa. 35. 


10. See Commonwealth v. Live- 
right, 161 A. 697, 706, 714, 308 Pa, 35. 
See also Paupers § 2. 


11. Commonwealth v. 
161 A. 697, 714, 308 Pa. 35. 


[a] Constitutionality of “unem- 
ployment relief’ by state upheld, 
after lengthy consideration of the 
various constitutional questions 
raised. Commonwealth v. Liveright, 
161-A. 697, 713,308 (Pa. 35. 


12. National Insurance Act 1911 (1 
& 2 Geo. V ch 55) § 79 [quot Davidson 
v. New Tabernacle Approved Society, 
[1915] 3 K.B. 569, 578 (defining per- 
sons entitled to benefits under cited 
Act) ]. 

18. Commonwealth v. 
161 A. 697, 705, 308 Pa. 35. 


14. National Insurance Act 1911 (1 
& 2 Geo. V ch 55) § 79 [quot David- 
son v. New ‘Tabernacle Approved 


Liveright, 


Liveright, 


UNINCUMBERED.'° 


not encumbered ;17 


“Uneniployment 


[65 C.J.] 1225 


and specifically in relation to property titles,’* it 
has been construed to mean exempt from all lens, 
charges, and provisions which tend to diminish the 
value of the lot;1® not bound by, or subject to, 
anything in the nature of a lien or burden upon it;*° 
as in the phrases: 
and “an unencumbered vacant lot.”’?? 


“A good unincumbered title,”?? 


UNENDING. Having no end; not ending;?* per- 


Society, [1915] 3 K.B. 569, 578. (in 
defining persons entitled to benefits 
under the Act) }. 


[a] Effect on application of Na- 
tional Insurance Act.—Where appel- 
lant, an insured person within the 
meaning of the Act, was a member of 
the respondent society, was married 
in August and gave up her employ- 
ment; was then pregnant, and was 
physically incapable, until early De- 
cember when her child was born, of 
following her employment; but at the 
time of her marriage, bona fide in- 
tended to return to it, held that she 
continued to be a person whose 
normal occupation was employment 
within the meaning of the Act and 
that, notwithstanding her temporary 
unemployment after her marriage, 
she was entitled to claim sickness 
and maternity benefits. Davidson v. 
New Tabernacle Approved Society, 
[1915] 3 K.B. 569, 578, 580 (constru- 
ing National Insurance Act 1911 [1 & 
2 Geo. V ch 55] § 79). 


15. Price v. Webb, [1913] 2 K.B. 
367, 372. 
[a] Loss of cards discussed.—It 


is provided by regulations made un- 
der the National Insurance Act, 1911, 
that an employer must return health 
insurance cards and unemployment 
insurance cards or “books” deposited 
with him to the workman on the 
termination of the employment. An 
employer unable to find the workman 
at the address he had given, which he 
had quitted, posted his health insur- 
ance card and unemployment insur- 
ance book, addressed to him at the 
above address. Although the work- 
man had given due notice to the post 
office that letters so addressed should 
be forwarded to him at another ad- 
dress, the card and book were lost in 
the post. By reason of not being able 
to produce them, the workman was 
unable to obtain other employment, 
and preferred a claim for damages 
against the employer under the Em- 
ployers and Workmen Aet, 1875. 
Held, that the claim could not succeed 
on the ground (by Ridley, J., and 
Pickford, J.; Avory, J., dubitante) 
that the above damages were too re- 
mote; and (per Avory, J.) on the 
ground that the employer had re- 
turned the cards to the workman be- 
cause, the post office under the Act 
being the agents of the owners of 
the cards, the insurance commission- 
ers, the cards had peen entrusted to 
their agent to be given to the work- 
man.’ Price vw. Wiebb;t [1913] 2 KB: 
367, 373, 376. 


16. See also Clear 11 C.J. p 832; 
Encumber or Incumber 20 C.J. p 1250; 


Free 27 C.J. p 893; Unembarrassed 
ante. 
17. Webster New Int. D. 


“Encumbrance” “incumbrance”’ 


20 C.J. p 1250. 


18. See also Vendor and Purchaser 
[89 Cye 1484]. 


19. Borrowe‘v. Milbank, 5 Abb.Pr. 
28,, 30, 13, N.Y.super, 680, 


or 


petual;?* but the word is said to be distinguished 
from “permanent.”?° 


{a] In renewal covenant in lease. 
—Where renewal covenant provided 
that the rent for the renewal period, 
in case of failure to agree, was to be 
determined at stated percentage of 
the value of the property as ap- 
praised by an umpire “considering the 
Same as an unencumbered vacant lot,” 
the court construed “unencumbered” 
in the words of the text. Borrowe v. 
Milbank, 13 N.Y¥.Super. 680, 5 Abb.Pr. 
28, 30. 


[b] Lot held not “nnencumbered.” 
—‘‘A lot under an unexpired lease, at 
a particular rent, is encumbered.” 
Borrowe v. Milbank, 13 N.Y.Super. 
680,) 5° Abb-Pr. 28) 30. 


20. Gillespie v. Broas, 23 Barb. (N. 
Y.) 370, 376. i 


[a] “ ‘Good’ title” 
Gillespie v. Broas, 23 Barb. 
370, 376. 


“Good title” see Good § 15 and cross 
references thereunder. 


“Tien” see Liens §§ 1-8. 


21. Gillespie v. Broas, 
GUY) 34055 oo. 


[a] As meaning fee simple.—In 
construing Act of April 14, 1854, 
erecting a county and providing for 
the selection of a site for court house, 
jail, etc., the court said: “The words 
‘a good unincumbered title,’ in the 
18th section of the act erecting the 
county of Schuyler, mean a title in 
fee simple absolute, free and clear 
from any legal exception, or charge 
thereon. They import an estate with- 
out any prior claim, to continue for- 
ever, and having no qualification or 
condition in regard to its continu- 
ance.”? Gillespie v. Broas, 23 Barb. 
GNGY29 FS: TOFS TS. 


[b] Held not such title-—Where, 
under the above cited act, a convey- 
ance was made, to the county, of land 
as a site for a court house, jail, ete., 
providing for reversion “when said 
Jot or premises shall cease to be used 
for the purposes aforesaid,” the court 
said: ‘The deed of C. does not pur- 
port to convey such a title. The dura- 
tion of the estate in the premises, is, 
in terms, specified to be as long as 
they ‘shall be used and occupied for a 
county site for the-court house, jail 
and clerk’s office of said county of 
Schuyler.’ ”’ Gillespie v. Broas, 23 
Barb. (N.Y.) 370, 376. 


22. Borrowe v. Milbank, 5 Abb.Pr. 
28, 37, 13 N.Y.Super. 680. 


23. Century D. 
“End” 20 C.J. p 1258. 


24. Union Oil & Mining Co. v. Bow- 
man, 289 P. 296, 144 Okl. 54, 55. 


“Perpetual” 48 C.J. p 928. 


25. Soule v. Soule, 87 P. 205, 4 Cal. 
App. 97, 105; Union Oil & Mining Co. 
ve Bowman, 289 P. 296, 144 Okl. 54, 


[a] “Permanent” not equivalent. 
—tIn holding that injury to fresh wa- 
ter stream by oil or sediment escap- 
ing thereinto was of permanent na- 


compared.— 
(N.Y.) 


23 Barb. 


s 
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Phrase: 
fragments’ of testimony.”?° 


UNENDURABLE. A word said to have practical- 
ly the same meaning as “insupportable.”?7 


UNEQUAL.?® 


anced, partial, uneven, or unfair.?° 


guished from “inappropriate.”?° 
Phrases: 


ture, the court said: “The word ‘per- 


manent’ in its legal sense is not 
equivalent to ‘perpetual,’ or ‘unend- 
ing’ or ‘unchangeable.’” Union Oil 


& Mining Co. v. Bowman, 289 P. 296, 
144 Okl. 54, 55. 


“Permanent” 48 C.J. p 919. 


26. Light v. Toledo, St. L. & W. R. 
Co., 208 F. 158, 160 [quot 3 Wigmore 
Ev. § 1873]. 


27. Gamblin v. Gamblin, 114 S.W. 
408, 409, 52 Tex.Civ.App. 479, 481. 


[a] “Insupportable” equivalent 


.and interchangeable.——-Under-a stat- 


ute requiring that cruelties shall be 
“insupportable” in order to constitute 
ground for divorce, (1) an allegation 
that defendant’s acts of cruelty were 
“unendurable”’ held sufficient, the 
court saying: “‘Here, again, we have 
an instance in which it is not re- 
quired that the statutory language 
be used in describing the character 
of the ill-treatment complained of. 
The petition does use the word ‘un- 
endurable’ in that connection. This, 
we think, is equivalent in its meaning 
to ‘insupportable’.” Gamblin Vv. 
Gamblin, 114 S.W. 408, 409, 52 Tex. 
Civ.App. 479, 481. (2) Use of “un- 
endurable” instead of “insupportable”’ 
in describing the character of the ill 
treatment complained of, held not er- 
ror. Gamblin v. Gamblin, supra. 


“Insupportable” 32 C.J. p 949. 


28. See also Equal 20 C.J. p 1298; 
Uneven post. g 


29. Webster New Int. D. [quot 
Lane v. St. Denis Catholic Church of 
Benton, (Mo.App.) 274 S.W. 1103, 
1106]; Pryor v. Bryan, 66 P. 348, 11 
Okl. 357, 369. 


[a] “Unfair” synonymous. — In 
construing a statute providing that 
“there shall not be made any unequal 
discrimination in taxing different 
kinds of property,” the court said: 
“We take it that the word ‘unequal’ 
ee eat AS synonymous with _ the 
word ‘unfair’.” Pryor v. Bryan, 66 P. 
348, 11 Okl. 357, 369. 

{b] With reference to taxation.— 
The tax imposed by L. (1905) p 482 
ec 40, imposing:a tax on the value of 
property passing by will or by intes- 
tate laws, except when passing to 
designated relatives of the testator 
or the intestate, or to charitable, edu- 
eational, or religious institutions, 
held not “unequal,” in that the tax is 
not assessed on all the property pass- 
ing by will or inheritance, the court 
Saying: ‘Whether the tax is con- 
sidered as an impairment of the right 
of property, by incumbering the right 
to dispose of it at death, or as a tax 
on the privilege of succeeding to 
property at the death of the owner, 
it affects all citizens alike.” Thomp- 
son v. Kidder, 65 A. 392, 74 N.H. 89, 
97, 12 Ann.Cas. 948. See also Taxa- 
tion §§ 2379-2387. 


“Partial” 46 C.J. p 1386. 
“WJneven’” post. 
“Wnfair” post. 


“‘Unending alternation of successive 


A word which may mean ill bal- 


“Hqual and unequal distribution,’’?? 
‘neither unequal nor unreasonable,’’*? “unequal dis- 
crimination in taxing different kinds of property,’’?* 


UNENDING—UNEQUIVOCAL 


It is distin- 


Phrases: 


sO. Lane v. St. Denis Catholic 
Church of Benton, (Mo.App.) 274 S.W. 
LL038)) L106; 


[a] Conflicting ideas.—In an ac- 
tion to set aside a will, an erro- 
neous instruction for defendant, that 
whether the disposition of property 
was “appropriate or inappropriate” 
made no difference, held not cured by 
one given for plaintiff to effect that 
“equal or unequal” distribution might 
be considered, the court, after quot- 
ing Webster’s definitions of both 
words, said: “These words, as used 
in the two instructions, would convey 
to the minds of-the jurors conflicting 
ideas as to what they were to con- 
sider in arriving at their verdict.” 
Lane v. St. Denis Catholic Church of 


Benton, (Mo.App.) 274 S.W. 1103, 
1106. 
38l. Lane v. St. Denis Catholic 


Church of Benton, (Mo.App.) 274 S. 
W. 1108, 1106. 


82. Thompson y. Kidder, 65 A. 392, 
74 N.H. 89, 98, 12 Ann.Cas. 948. 


[a] Assessment of tax on col- 
lateral inheritances held “neither un- 
equal nor unreasonable.”—Thompson 
v. Kidder, 65 A. 392, 74 N.H. 89, 98, 
12 Ann.Cas. 948. 


33. Pryor v. Bryan, 66 P. 348, 11 
ee 369. See also Taxation §§ 
38-48. 


34. Thompson v. Kidder, 65 A. 392, 
74 N.H. 89, 91, 12 Ann.Cas. 948; State 
v. U. S. & Canada Express Co., 60 N. 
Hy 219,251. 


[a] With reference to tax burden. 
— ‘Every one’s tax being his share 
of public expense, an unequal division 
of that expense is not taxation.” 
State v. U. S. & Canada Express Co., 
60 N.H. 219, 251 [quot Thompson v. 
Kidder, 65 A. 392, 74 N.H. 89; 91, 12 
ange 948]. See also Taxation §§ 


35. See also Equivocation 21 C.J. 


p 818; Unequivocally post. 


36. Merrick v. Ditzler, 
498, 91 Ohio St. 256, 260. 


87. Merrick v. Ditzler, 
493, 91 Ohio St. 256, 260. 


“Clearly” 11 C.J. p 837. 
“Doubt” 19 C.J. p 447. 


“Free” 27 C.J. p 893. 
“Uncertainty” ante. 


38. Merrick vy Ditzler, 
493, 91 Ohio’ St. 256, 260. 


[a] Practically impossible. — 
“Something that in human affairs is 
all but impossible to obtain.” Mer- 
rick v. Ditzler, 110 N.E. 493, 91 Ohio 
St. 256, 260. 


{b] Use criticized in instruction.— 
(1) In criticizing the use of the word 
in an instruction on the proof re- 
quired to make a case, the court said: 
(1) “It implies proof of the highest 
possible character, equaling, if not 
exceeding, the proof required of the 
state in a criminal proceeding.” Mer- 
rick v. Ditzler, 110 N.E. 493, 91 Ohio 


110 N.E. 


110. N.E. 


110 N.E. 


and “unequal division.”4 


UNEQUIVOCAL.?® 
among other things,?® clearly demonstrated, free 
from uncertainty, or without doubt.** 
with reference to the burden of proof, it implies 
proof of the highest possible character, and imports 
proof of the nature of mathematical certainty.?® 


The term is defined to mean, 


When used 


“Clear and unequivoeal,’°® “evidence 
of an unequivocal act or conduet,*® “unequivocal 
evidence,”*! and “unequivocal proof.”*? 


St. 256, 260. (2) “We think that a 
due regard for the recognized value 
of uniformity in legal rules requires 
us to point out the incorrectness in 
the use of the. word ‘unequivocal.’ ”’ 
Merrick vy. Ditzler, 110 N.E. 493, 91 
Ohio St. 256, 267. 


“Certainty” 11 C.J. p 75. 
“Mathematical” 39 C.J. p 1389. 


39. Merrick v. Ditzler, 110 N.E. 
493, 91 Ohio St. 256, 260. See also 
ie) 11-C.J. p 833 text and: notes 31, 


[a] “Clear and convincing” con- 
trasted.—As used in an instruction on 
the proof required to make out a case, 
the term “clear and unequivocal’ held 
to require proof of the highest possi- 
ble character, equaling, if not exceed- 
ing, the proof required of the state 
in a criminal case, while the term 
“clear and convincing’ indicates a 
degree of proof required in civil cases 
less than the degree required in crim- 
inal cases, but more than is required 
in the ordinary civil action. Merrick 
v. Ditzler, 110 N.E. 493, 494, 91 Ohio 
St. 256,260; 261. —“‘Clear” and cons 
SAIS 11 C.J. p 833 text and note 
ial, 


40. Davidson’s Estate v. David- 
son, 97 N.W. 797, 70 Neb. 584, 585. 


“Uneguivocal evidence” compared 
see infra note 41 [a]. ‘ 


41. Davidson’s Estate v. David- 
son, 97 N.W. 797, 70 Neb. 584, 585; 
McCoy v. Conrad (In re McCoy’s 
Will), 89 N.W. 665, 669, 64 Neb. 150. 


[a] “Evidence of an unequivocal 
act or conduct” compared.—Discuss- 
ing the use of the phrase in an in- 
struction on the burden of proof 
necessary, in a will contest, to estab- 
lish the due execution of the will in 
question, the court said: (1) “This 
instruction, which is copied in part 
from the opinion of this court in Mc- 
Coy, Vv. sConrad; ise. sis yeriticised 
upon two grounds; the first being be- 
cause of the use of the phrase, ‘un- 
equivocal evidence.’ Whether there is 
a notable difference in meaning be- 
tween that phrase and the expression, 
‘evidence of an unequivocal act or 
conduct’, such that the former would 
presumably mislead a jury, we are in 
doubt. The latter more accurately 
conveys the idea which, it is apparent 
from the context, the writer of the 
opinion had in mind.’”’ Davidson's Hs- 
tate v. Davidson, 97 N.W. 797, 70 Neb. 
584, 585 [cit McCoy v. Conrad (In re 
McCoy’s Will), 89 N.W. 665, 669, 64 
Neb. 150]. (2) ‘Literally it is doubt- 
less true that equivocal evidence and 
evidence of an equivocal act, are not 
the same things, though practically 
and colloquially they often are. 
Doubtless the latter expression would 
be better chosen.” Davidson’s Estate 
eee eee 97 N.W. 797, 70 Neb. 


42. Merrick v. Ditzler, 
493, 91 Ohio St. 256, 259. 


[a] “Preponderance of evidence” 


110 N.E. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


UNEQUIVOCALLY—UNEXPECTED CONTEST 


UNEQUIVOCALLY.** 


UNERRING.*® Certain; 
failure ;*7 infallible;*® sure.*9 


UNERRINGLY. The adverb of 
and so used as in the phrase, “Must point unerring- 


ly to his guilt,’’51 
UNEVEN. Not equal; 


ception or objection;®® 


distinguished.—Merrick v. Ditzler, 
110 N.E. 493, 91 Ohio St. 256, 261, 267. 


43. See also Unequivocal ante. 


. 44 Webster D. [cit Saag v. 
Halliday, 2 Ill.App. 45, 


45. Shugart v. Halliday, 2 Ill.App. 
£55) DL 
[a] “Much stronger than ‘clear 


conviction.’ ”—-Shugart v. Halliday, 2 
Tll.App. 45, 51. 


[b] “Stronger expression than 
‘beyond all reasonable doubt.’ ’—Shu- 
gart v. Halliday, 2 Ill.App. 45, 51. 


_ “Beyond reasonable doubt” as used 
in instructions in criminal proceed- 
ings see Criminal Law §§ 2395-2412. 


46. See also Unerringly post. 


47. Gardner v. State, 196 Pv 750, 
27 Wyo. 316, 325, 15 A.L.R. 1040. 


“Certain” 11 C.J. p 74. 
“Error” 21 C.J. p 822. 
“Failure” 25 C.J. p 430. 
“Incapable” 31 C.J. p 371. 


48. Webster New Int. D. See 
Gardner v. State, 196 P. 750, 27 Wyo. 
316, 325, 15 Kae 1040 (“the syn- 
onym for ‘unerringly’ is given as ‘in- 
fallible’ ’’). 


‘ “Enfallible” 31 C.J. p 976. 


49. Gardner v. State, 196 P. 750, 
27 Wyo. 316, 325, 15 A.L.R. 1040. 


50. Webster New Int. D. See 
Gardner+v. State, 196 P. 750, 27 Wyo. 
316, 325, 15 A.L.R. 1040. 


“Wnerring”’ ante. 


51. Gardner v. State, 196 P. 750, 27 
Wyo. 316, 325, 15 A.L.R. 1040. 


[a] 
roneous.—In holding defendant’s re- 
quested instruction on circumstantial 
evidence properly refused, the court 
said: ‘‘The use of the words ‘The eyi- 
dence must point unerringly to his 
guilt, and must be irreconcilable with 
innocence,’ is equivalent to absolute 
eertainty and renders the requested 
instruction erroneous.” Gardner v. 
State, 196 P. 750, 27° Wyo. 316, 325, 
15 A.L.R. 1040. 


5@. Webster. New Int. D. [quot 
Lane v. St. Denis Watholic Church of 
Benton, (Mo.App) 274 S.W. 11038, 
1106]. ; 

“Equal” 20 C..;. p 1298. 


“Even” 21 C.J. p 1259. 
“Wnequal” ante. 


53. New Standard D. [quot Wash- 
am v. Benya 99 So. 168, 210 Ala. 635, 
638]. 


54. Washam v. Beaty, 99 So. 163, 
210 Ala. 635, 639. 


[a] “In, popular understanding, 


Without doubt, or with- 
out room to doubt;** as in the phrase: 
oeally and satisfactorily proven.’’*® 


incapable of error or 


not even; unequal.°? 
UNEXCEPTIONABLE. Admirable; faultless ;5? 
not subject to any objection or criticism,®* or ex- 
without any fault.5¢ 
describing evidence with reference to the burden of 


Held to render instruction er- | 


proof, the word 
“Unequiv- 
structions upon 
ous;°8 
word “clear” ;5° 


[65 C.J.] 1227 


has been held to be more exacting 


than “clear” or “clearly” ;57 and hence its use in in- 


that issue has been held errone- 


and more mischievous in its effect than the 


as in the phrase: “Clear and un- 


exceptionable evidence.’’®°® ; 


“unerring”’ ;5° 


UNEXECUTED WRIT.*! 


has been done,®? in contradistinction to one, where 


One on which nothing 


execution, has been commenced, but which has not 


In 


. for anything to be ‘unexcep- 
tionable’ it must be . . . not sub- 
ject to any objection or criticism.” 
Washam v. Beaty, 99 So. 163, 210 Ala. 
635, 638, 639. 


“Criticism” 17 C.J. p 377. 
“Objection” 46 C.J. p 845. 


55. New Standard D. [quot Wash- 
Perens Beaty, 99 So. 168, 210 Ala. 635, 


“Exception” 23 C.J. p 180. 


56. Washam vy. Beaty, 99 So. 168, 
210 Ala. 635, 639. 


[a] “In popular understanding, 

- for anything to be ‘unexcep- 

tionable’ it must be without any 

fault.” Washam v. Beaty, 99 So. 163, 
210 Ala. 635, 638, 639. 


“Pault” 25 C.J. p 676. 


57. Washam v. Beaty, 99 So. 163, 
210 Ala. 685, 638. 


“Clear” 11 C.J. p 832. 
“Clearly” 11 C.J. p 837. 


58. Washam v. Beaty, 99 So. 1638, 
210 Ala. 635, 639. But see Dominick 
v. Randolph, 27.So. 481, 124 Ala. 557, 
566 [cit Cotton v. Ulmer, 45 Ala. 378, 
396, 6 Am.R. 703]. 


[a] In criticizing instruction and 
holding it erroneous for use of ‘un- 
exceptionable”’ in relation to the evi- 
dence necessary to prove the fact of 
insanity, the court said: ‘Surely it 
is wrong to instruct a jury in a civil 
ease that any relevant fact can be 
proved only by evidence that is fault- 
less in its character, and subject to no 
objection or criticism. That is what 
the language of this instruction 
means—nothing less.” Washam vy. 
Beaty, 99 So. 168, 210 Ala. 635, 639. 


[b] Earlier contrary doctrine.—. 
In approving an instruction requiring 
proof of insanity by “clear and un- 
exceptionable evidence’ the court 
said: “This charge also asserted a 
eorrect legal proposition.” Dominick 
v. Randolph, 27 So. 481, 124 Ala. 557, 


566 [quot and disappr Washam _ v. |: 


Beaty, 99 So. 163, 210 Ala. 635, 637, 
639 (where it is said: “The approval 
of such an instruction as to the proof 
of insanity will in time corrupt and 
change our simple formula of ‘rea- 
sonable satisfaction’ ’”’)]. 


59. Washam v. Beaty, 99 So. 163, 
210 Ala. 635, 638. 


60. Shelford Insanity (L. of Luna- 


‘'tics) § 37 [quot Washam v. Beaty, 99 
‘So. 163, 
‘author is referred to as ‘‘Shelton’’); 


210 Ala. 635, 637 (where 
Cotton v. Ulmer, 45 Ala. 378, 396, 397, 
6 Am.R. 703]; Dominick v. Randolph, 


27 So. 481, 124 Ala. 557, 566. 


{a] In proving insanity. — (1) 
“The existence of insanity is a fact 
which, by the law of England, is not 


degree of proof. 


been carried to full and complete execution.®? 


UNEXPECTED CONTEST.*+4 
stances which, like “inadvertent omission,” appeal 
to the discretion of a trial court to permit the pres- 
entation of evidence in rebuttal.® 


One of the cireum- 


in general decided without the inter- 
vention of a jury, whose decision in 
such cases ought to be founded on 
‘clear and unexceptionable evidence’ 
submitted to their consideration.” 
Shelford Insanity (L. of Lunatics) & 
37 [quot Washam y. Beaty, 99 So. 163, 
210 Ala. 635, 687 (where the language 
is ascribed to “Shelton,” the word 
“found” is substituted for “founded” 
and the principle as to the degree of 
proof is disapproved); Cotton v. Ulm- 
er, 45 Ala. 378, 396, 397, 6 Am.R. 703]. 
(2) In ejectment where defendant 
pleaded insanity of plaintiff's gran- 
tor’s wife an instruction that “insan- 
ity can only be proved by clear and 
unexceptionable evidence” held re- 
versible error as requiring too high 
Washam v. Beaty, 
99 So. 163/210 Ala 635 1639" Caiss.ops 
adopted on rehearing). (3) “The 
court further charged the jury at the 
request of the appellee: ‘Reason be- 
ing the common gift of God to man, 
every man is presumed to be sane, 
and insanity can only be proved by 
elear and unexceptionable evidence.’ 
This charge also asserted a correct 
legal proposition.’’ Dominick v. Ran- 
dolph, 27 So. 481, 124 Ala. 557, 565, 
566 [cit Cotton v. Ulmer, 45 Ala, 378; 
396, 6 Am.R. 703 and quot Washam 
v. Beaty, 99 So. 168, 210 Ala. 635, 637 
(where the holding is overruled the 
court saying: ‘‘Thus has the mere ex- 
pression, by an old text-writer, [Shel- 
ford quoted supra] of a philosophical 
precaution, which was impertinently 
quoted in the opinion in Cotton v. 
Ulmer, supra, been accepted by this 
court as a correct principle of law and 
thus has the simple rule of proof in 
civil cases + « »« been. corrupt- 
ed’) ]. 


61. “writ? [40 Cyc 2866]. 

62. Hunt v. Swayze, 25 A. 850, 55 
N.J.Law 33, 38 (construing the term 
in statutes requiring outgoing sheriffs 
to turn over “unexecuted writs” to 


‘their Suecessors). 


63. State v. Hamilton, 16 N.J.Law 
L5s) bos coo. 


64. “Contest” 13 C.J. p 110. 


65. See Light v. Toledo, St. L. & 
W. R. Co., 208° F.. 158, 160 [cit 3 Wig- 
more Hy. Sasveonte 


[a] Held not “unexpected con- 


test.”—That plaintiff failed to intro- 


duce certain witnesses in chief whose 
testimony was a substantive part of 
plaintiff's main case, bécause it was 
assumed that defendant would call 
the witnesses, such failure held not 
an “inadvertent omission,” or an ‘un- 
‘expected contest,” sufficient to permit 
introduction of the witnesses in re- 
buttal the court saying: ‘‘Neither is 
there here the excuse of an ‘inad- 
vertent omission’ or an ‘unexpected 
contest’, each of which circumstances 
appeal to the favorable exercise of the 


1228 [65 C.J.] 


UNEXPENDED.®® 


set apart for a specific purpose ;*%® 


held that the use of the term does not necessarily 
mean that the money referred to should have actual- 
ly been paid out,®°® as in the phrase: 


pended balance.”?° 


UNEXPIRED TERM.7! The remainder of a pe- 
riod prescribed by law after a portion of such time 
the same term as that of the per- 
With reference to 


has passed ;7? 
son for whom one substitutes.*? 


Not expended ;°7 
apphed to money in the treasury of an institution, 
a term applicable to the money which has not been 


and when 


tion is made.*+ 
and it has been 


“Any unex- 


UNEXPENDED—UNEXPIRED TERM 


signify the future portion of any particular period 
of eight years for which an appointment or elec- 
I. has been said that the expression 
has a twofold meaning and application, including 
the case in which the office to be filled is a new 
one, to be filled for the first time,’® as well as that 
in which the office has been oceupied before, and 


is made vacant by death, resignation or removal,’® 


tinguished from 


an eight-year judicial term, it has been said the words 


court’s discretion.” Light v. Toledo, 
St. L. & W. R. Co., 208 F. 158, 160. 


66. See also Expend 25 C.J. p 172. 
67. Webster New Int. D. 
68. Norman v. Central Kentucky 


Lunatic Asylum, 17 S.W. 150, 152, 92 
Ky. 10, 16, 18 Ky.L. 310. See People 
v. Swigert, 107 Ill. 494, 500. 


“Set apart” see Set § 6. 


69. Norman y. Central Kentucky 
Lunatic Asylum, 17 S.W. 150, 152, 92 
Ky. 10, 16, 13 Ky.L. 310. See People 
v. Swigert, 107 Ill. 494, 499. 


[a] Actual paying out not re- 
quired.—(1) In discussing the force 
of the word, when applied to funds 
at the disposition of the board of 
managers of a state asylum, the court 
said: “One of the meanings given by 
all lexicographers of ‘expend’ is ‘to 
dispose of’; and, in our opinion, when 
the board had exercised the power, 
which they clearly possessed, and 
had set apart the money then on 
hand for a specific purpose, it was, 
within the fair meaning of the statute 
and the intention of the law-making 
power, no longer unexpended.” WNor- 
man y. Central Kentucky Lunatic 
Asylum, 17..S.W. 150, 152, 92 Ky. -10; 
13- Ky.L.. 310. (2) Interpreting a 
statute requiring that sums to the 
credit of the military fund on certain 
day be transferred to the general 
fund, the court said: ‘“‘The respond- 
ents maintain that the expression 
‘any unexpended balance’ includes 
every part of the fund which has not 
been actually paid out of the treasury 
prior to [date specified]. . . . We 
do not concur.in this view.’”’ People v. 
Swigert, 107 Ill. 494, 499, 500. 


70. People v. Swigert, 107 Ill. 494, 
500; Norman vy. Central Kentucky 
Lunatic Asylum, 17 S.W. 150, 151, 92 
Ky. 10, 18 Ky.L. 310. 


fa] As not meaning balance not 
“naid out.’”—People v. Swigert, 107 
Ill. 494, 500; Norman y. Central Ken- 
tucky Lunatic Asylum, 17 S.W. 150, 
THD eo 2Koy. LOS Le Kye, S10. 


71. Unexpired term of: 
County officer see Counties § 155. 
Judges §§ 61-63. 
Justices of the Peuce §§ 16, 17. 


Municipal officer see Municipal Cor- 
porations §§ 1063-1065. 


Officers §§ 127, 128. 

Registers of Deeds § 8. 

Sheriffs and Constables §§ 27-30. 
State officer see States § 190. 
See also Term or Terms § 11. 


72. State v. Metcalfe, 88 N.E. 738, 
80 Ohio St. 244, 265. See State v. 
Sayre, 24 So. 89, 118 Ala. 1, 54; Cro- 
vatt v. Mason, 28 S.E. 891, 1@¢i Ga. 246, 


and it has been compared with “vacancy”;*? but it 
has also been said to presuppose a preéxistent 
term,’® or a previous incumbent,’® and hence dis- 


a mere “vacancy.’’° 


254; State v. Maloney, 20 S.W. 419,] 679, 4 Ariz. 337, 348 [quot Barrett v. 


422, 92 Tenn. 62, 72; Jameson v. Hud- 
son, 82 Va. 279, 282. y 


fa] Similarly expressed.—In con- 
struing a constitutional provision 
prescribing that vacancies in certain 
judicial offices ‘‘shall be filled by ap- 
pointment by the governor; and such 
appointee Shall hold his office for the 
unexpired term, etc.,’”’ the court said: 
“This provision does. not undertake 
to point out what constitutes an ‘un- 
expired: teria”... +) Bia ku, merely, 
gives to the appointee of the Governor 
so much of the term, as fixed by law, 
as may lawfully remain after his ap- 


pointment.” State v. Sayre, 24 So. 
89, 118 Ala. 1, 54. 
[b] “Full term” contrasted.— 


Jameson v. Hudson, 82 Va. 279; 282. 


73. Wilson v. Shaw, 188 N.W. 940, 
194 Iowa 28, 36; Barrett v. Duff, 217 
P. 918, 114 Kan. 220, 230; Schardein 
v. Harrison, (Ky.) 18 S.W.(2d) 316, 


818; Bosworth y. Ellison, 147 S.W. 
400, 148 Ky. 708, 711. See Sheen v. 
Hughes, 40 P. 679, 4 Ariz. 337, 343; 


People v. Osborn, 4 P. 1074, 7 Colo. 
605, 609; McGinnis v. Cossar, (Ky.) 
18 S.W.(2d) 988; People v. Messenger, 
192 N.Y.S. 734, 736, 200 App.Div. 418 
(Construinge -Ni ay. sPubs Ofte are 3 
[Gonsolic Le chywr4aii §233))s State nv. 
Frear, 120 N.W. 216, 138 Wis. 536, 543, 
16 Ann.Cas. 1019. But see Wilson v. 


McCarron, 122 A. 839, 112 Me. 181, 
190. 
[a] Unambiguous ' meaning.— 


“When a person is appointed to fill a 
vacancy for an unexpired term the 
unambiguous meaning is that he is 
to hold for the same term as the per- 
son whose place he takes.’’ Wilson v, 
Shaw, 188 N.W.:'940, 194 Iowa 28, 36 
[quot Barrett v. Duff, 217 P. 918, 114 
Kan. 220, 229, 230]. 


[b] Merely substitutionary.—(1) 
In holding that one appointed to an 
unexpired term was under the same 
limitation, as to increased compensa- 
tion, aS the person whose place he 
was filling, the court said: “Ellison 
was appointed to fill out a part of M.’s 
unexpired term. He had no term of 
office apart from the term of M. He 
was merely occupying the place that 
M. under his election would have 
filled except for his resignation.” 
Bosworth vy. Ellison, 147 S.W. 400, 148 
Ky. 708, 711 [cit Wilson v. Shaw, 188 
N.W. 940, 194 Iowa 28, 36, and quot 
Schardein v. Harrison, (Ky.) 18 S. 
W.(2d) 316, 318 (cit McGinnis v. Cos- 
sar, (Ky.) 18 S.W.(2d) 988)]. (2) 
“The person appointed to fill an of- 
fice made vacant, after qualifying, 
possesses all the rights, ete., of the 
officer whose place he takes. . . . 
The one loses the office for the re- 
maining or unexpired.portion of the 
term, and the other acquires, by ap- 
pointment, that which is sur- 
rendered.” Sheen v. Hughes, 40 P. 


Duff, 217 P. 918, 114 Kan. 220, 230]. 
(3) Under a constitutional provision 
that the members of a certain board 
should hold their offices for named 
terms “and until their successors 
shall be appointed and qualified,” a 
person appointed to fill a vacancy in 
such board under a further provision 
authorizing the governor to make 
such appointment, and providing that 
the appointee shall hold only for the 
unexpired term of the person whose 
place he is appointed to fill, such ap- 
pointee is entitled to hold to the same 
extent of term that his predecessor 
might have held it, including the con- 
ditional extension mentioned. People 
v. Osborne, 4 P. 1074, 7 Colo. 605, 609. 


[c] Otherwise by statute.—In con- 
struing a statute specifically provid- 
ing that in a named city,.‘“‘The city 
marshal shall hold his office for the 
term of two years” and being silent 
as to vacancies occurring in the office, 
the court said: “There is nothing in 
the act of 1880 providing that one 
appointed city marshal to succeed one 
who has not served a full two years, 
shall only serve out the unexpired 
term of his predecessor.’ Wilson vy. 


SrA ae 122 A. 839, 112° Me. 481) 
190. ; 
74. State v. Maloney, 20 S.W, 419, 


422, 92 Tenn. 62, 72. 


75. State v. Maloney, 20 S.W. 419, 
422, 92 Tenn. 62. But see In re Grif- 
fing Iron Co., 41 A. 931, 63 N.J.Law 
168, 173; State v. Metcalfe, 88 N.E. 
738, 80 Ohio St. 244, 266. j 


76. State v. Maloney, 20 S.W. 419, 
422, 92 Tenn. 62. 


77. State v. Maloney, 20 S.W. 419, 
422, 92 Tenn. 62, 72. But see infra 
text and note 80. 


“Vacancy” [39 Cyc 1102]. 


78. Wilson v. Shaw, 188 N.W. 940, 
194 Iowa 28, 33; Barrett v. Duff, 217 
P. 918, 114 Kan. 220, 229. 


[a] Predicable only on preéxistent 
term.—“An unexpired term can be 
predicated only on a preéxistent term 
of which it is a part.’ Wilson v. 
Shaw, 188 N.W, 940, 194 Iowa 28, 33 
{quot Barrett v. Duff, 217 P. 918, 114 
Kan. 220, 229]. 


79. In re Griffing Iron Co., 417A. 
931, 63 N.J.Law 168, 173; State v. 
Metcalfe, 88 N.E. 728, 80 Ohio St. 244, 
265. But see State v. Maloney, 20 
S.W. 419, 422, 92 Tenn. 62. 


80. State v. Metcaife, 88 N.E. 738, 
80 Ohio St. 244, 265. See In re Griffing 
ree Co., 41 A. 931, 63 N.J.Law 168, 


[a] “An unexpired term is not 
synonymous with a vacancy.’—State 
Weert anit 88 N.E. 738, .80 Ohio St. 


For later cases, developments and changes in the law see Annotations, same title and section numbei, 


= 


Phrases: 
of the unexpired term’’;**? also 


tion of the term.’’’> 
UNEXPLAINED PORTION 


An expression erroneously used in explaining 


sonable doubt.’’87 
UNFAIR. 


or ungenerous;®® disingenuous ;°° 


81. People v. Messenger, 192 N.Y. 
S. 734, 737, 200 App.Div. 418 (constru- 
ing Publ. Off. L. art 3 [Consol. L. ch 
47] § 38). 


82. Barrett v. Duff, 217 P. 918, 114 
Kan. 220, 231. 


83. Wilson -v. Shaw, 188 N.W. 940, 
194 Iowa 28, 32; State v. Frear, 120 
N.W. 216, 138 Wis. 536, 5438, 16 Ann. 
Gas. 1019: 


84. Sheen v. Hughes, 40 P. 679, 4 
Ariz. 337, 343 [quot Barrett v. Duff, 
ode. O18 1 reotcane oe 0, 230. 


85. Sheen v. Hughes, 40. P. 679, 
4 Ariz. 337, 343 [quot Barrett v. Duff, 
217 P. 918, 114 Kan. 220, 230]. 


86. “Evidence” see Evidence §§ 1- 
10. 

87. See infra this note. 

[a] In prosecution for murder, in- 


struction, although stating that rea- 
sonable doubt could arise only from 
“all the evidence” or “the entire evi- 
dence,” but coupled with expressions 
that reasonable doubt can arise only 
from “weaknesses,” “lapses,” and ‘un- 
explained portions of the evidence,” 
or because some pieces of evidence 
did not hold together or were not 
strong enough, held error, since latter 
part of instruction destroyed effect of 
statement that doubt might arise out 
of entire body of evidence. Common- 
wealth v. Green, 141 A. 624, 627, 292 
Parbi9, 


“Reasonable doubt” 
Law §§ 2395-2412; 
text and note 88. 
§§ 1740, 1761. 


gs. See Attachment § 73 (unfair 
preference as ground); Carriers §§ 
746-823 (unfair or unjust discrimina- 


see Criminal 
Reasonable § 3 
See also Evidence |. 


tion); Trade-Marks, Trade-Names 
and Unfair Competition §§ 21-26, 100-— 
136. See also Fair 25 C.J. p 430; Un- 
equal ante; Unfairly post; Unjust 
post. 

89. J. B. Watters & Son v. Retail 


Clerks’ Union No. 479, 47 S.E. 911, 
912, 120 Ga. 424. See Labor Review 
Pub. Co. v. Galliher, 45 So. 188, 191, 
153 Ala. 364, 15 Ann.Cas. 674. 


[a] Not necessarily “dishonest.”— 
In construing. a publication placing 
named merchants on so called ‘“un- 
fair” list, the court, in a libel action, 
said: ‘The word ‘unfair’ may some- 
times mean ‘dishonest,’ and when, by 
a colloquium or innuendo, shown to 
have this meaning, might give rise to 
a cause of action; but it does not 
necessarily involve so serious a 
charge. J. B. Watters & Son v. Re- 
tail Clerks’ Union No. 479, 47 S.E. 
911, 912, 120 Ga. 424. 


[b] Substance of dictionary mean- 
ings.—Construing the word, as used 
in a complaint in a libel action, the 
court said: ‘“‘The actionable quality 
of the publication is rested in the 
complaint upon the word ‘unfair’ and, 
as therein used, is averred to mean, 
in short, dishonesty, faithlessness to 
contract, unreliability, and undeserv- 


“Balance of the unexpired term,’’®! “fill 
the vacancy for the unexpired term,”*®? and “residue 
“remaining or un- 
expired portion of the term,’*®* and “unexpired por- 


OF EVIDENCE.*® 


[§ 1] A. In Ordinary, Sense.*® 
honest, exacting, hard, illiberal, partial, prejudiced, 


UNEXPIRED TERM—UNFAIR 


Phrases: 
ing,’’96 


“rea- | ule,”? 
practices, 


device.” 


92 é 6“ 
Dis- 
fraudulent, ille- 


ing of confidence. . Those 
meanings, among others innocent, 
are, in substance, given the word by 
the lexicographers.” Labor Review 
Pub. Co. v. Galliher, 45 So. 188, 191, 
153 Ala. 364, 15 Ann.Cas. 674. 


“Dishonest” 18 C.J. p 1140. 
“Partial” 46 C.J. p 1386. 


“Prejudiced” see Prejudice § 3 note 
2 la}, [bh]; bel. 
90. Webster New Int. D. 


91. Eldridge v. Phillipson, 58 Miss. 
270, 281; Pleasants v. Meng, 1 Dall. 
(Pa.) 380, 383, 1 L.Ed. 185. See Perl- 
berg v. Smith, 62 A. 442, 70 N.J.Eq. 
638, 642. 


[a] “Tllegality”’ required.—(1) In 
prefacing a discussion as to what is 
“unfair” with reference to trade com- 
petition, the court said: “Care must 
be taken in these cases not to extend 
the meaning of the word ‘unfair’ to 
cover that which may be unethical, 
but is not illegal.” Perlberg v. Smith, 
62 A. 442, 70 N.J.Eq. 638, 642. See 
also Trade-Marks, Trade-Names and 
Unfair Competition §§ 21-26, 100-136. 
(2) “Courts know nothing of an ‘un- 
fairness’ which does not result from 
a rule of law condemning it on that 
account.” Hldridge v. Phillipson, 58 
Miss. 270, 280. 


[b] Conversely transaction which 
is legal is not “unfair.”—(1) “If a 
transaction be legally valid, it must 


be enforced; and the judge, in decree- 
ing its performance, has no right or 
power to say it is ‘unfair’ or unjust. 

It follows, therefore, that no 
preference is ‘unfair’ which, tested by 
the rules of law, is legal.” Eldridge 
v. Phillipson, 58 Miss. 270, 280. (2) 
“The law does not denominate any 
transaction as unfair which it toler- 
ates and enforces as valid, whatever 
may be its nature when considered in 


a purely moral point of view.” El- 
dridge v. Phillipson, 58 Miss. 270, 
280. 


“Fraudulent” 27 C.J. p 393. 
“Illegal” 31 C.J. p 242. 
“Unjust” [39 Cyc 829]. 


92. Mason v. Hoyle, 14 A. 786, 56 
Conn. 255, 262 (so construing the 
word with reference to the use by 
mill-owners of a streain). 


“Wnreasonable” [39 Cyc 839]. 


93. Webster New Int. D. See Perl- 
ag oe Smith, 62 A. 442, 70 N.J.Eq. 
38 


[a] With reference to competition 
in trade, the term held not to cover 
that which may be unethical but not 
illegal. Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638, 642. See also Trade- 
Marks, Trade-Names, and Unfair 
Competition §§ 21-26, 100-136. 


[b] “Unethical” distinguished.— 
Perlberg v. Smith, 62 A. 442, 70 N.J. 
Eq. 638, 642. 


“Artifice” 5 C.J. p 594. 
“trick” 64 C.J. p 1309. 


“Houl and unfair dealings, 
‘unfair’ to grant him a certificate,”®® “unfair deal- 
“unfair device or means,”?? 
tice,’”’®> “unfair preference,” 
“unfair, unjust, unreasonable or deceptive 
unfair use,”? and “unjust and unfair 


[§ 2] B. In Trade Unicn Parlance.° 
ployed by labor organizations generally,® or as used 


[65 C.J.] 1229 


gal, or unjust;®! unreasonable;°? using or involv- 
ing trick or artifice.°* 


9994 ie was 


“unfair prac- 
‘“onfair train sched- 


As 


emM-— 


94. Donaghue v. Gaffy, 2 A. 397, 
53 Conn. 43, 50 [quot J. B..Watters 
& Son v. Retail Clerks’ Union No. 479, 
47 S.E. 911, 912, 120 Ga. 424]. 


[a] Words held not actionable per 
se.—Donaghue v. Gaffy, 2 A. 397, 53 
Conn. 438, 50, 51 [quot J. B. -Watters 
& Son v. Retail Clerks’ Union No. 
479, 47 S.B. 911, 912, 120 Ga. 424] 


95. Pleasants v. Meng, 1 Dall. 
(Pa) 380, 3835 1 TiBd? 185. 
96. Brenchley v. Higgins, 70 L.J. 


Ch. 788, 792. 


97. Prince Line v. American Paper 
Exports, 55 F.(2d) 1053, 1055. 


[a] Held to be such device or 
means.—Under Shipping Act § 16, 
subd 2 (46 USCA '§ 815 subd 2), bill- 
ing paper without disclosing classi- 
fication thereof to conceal contents 
from shipper’s competitors, thereby 
facilitating preference, “was an ‘un- 
fair device or means,’ for it destroyed 
equality of treatment between ship- 
pers.” Prince Line v. American Pa- 
per Exports, 55 F.(2d), 1053, 1055. 
See also Shipping §§ 487-489. 


98. U. S. v. American Livestock 
Commission Co., 49 S.Ct. 425, 426, 279 
URS "AS 437s Tou lesa. eae Oasis 
Donahue Bros., 59 F.(2d) 1019, 1023. 


[a] “Boycott” may be “unfair 
practice.”—In construing Packers & 
Stockyards Act (1921) §§ 310-316, 
42 St. 159, 168 (7 USCA §§ 211-215) 
the court said: ‘It does not need 
argument to show that a boycott of 
a dealer in a stockyard may be an 
unfair practice under the Act as it 
is found to have been in this case.” 
U. S. v. American Livestock Commis- 
sion’ Co-,—49, S.Ct.2.425).-279  UnSii435: 
437, 73 L.Ed. 787 [quot U. 8. v. Don- 
ahue Bros., 59 F.(2d) 1019, 1023]. 


99. Eldridge v. Phillipson, 58 Miss. 
270, 278 (in attachment statute). See 
also Attachment § 73. 


1. See Commerce § 204 note 74 [a] 
(evidence of in proceedings before 
ee a commerce commission). 

S. v. Donahue Bros., 59 F. 
(2a) 101s, 1023. 

3. Mason v. Hoyle, 
Conn, 255, 262. 

[a] “Unreasonable use” 
lent.—Mason v. Hoyle, 14 A. 
Conn. 255, 262. 

4 Prince Line v. American Pa- 
per Exports, 55° (2d) L053, W055; 

5. See Injunctions § 250 (publica- 
tion as “unfair” as subject to in- 
junction). 


“Trade union” 
alps 


14 A. 786, 56 


equiva- 
786, 56 


see Trade Unions 


6. J. F. Parkinson Co. v. Building 
Trades Council of Santa Clara Coun- 
t¥sn98..Ps LOA. Vos Cal 581s 25.925 tee 
L.R.A.N.S. 550, 16 Ann.Cas. 1165. See 
Seattle Brewing & Malting Co. v. 
Hansen, 144 F. 1011, 1014; Campbell 
v. Motion Picture Machine Operators’ 
Union of Minneapolis, Local 219, In- 
ternational Alliance of Theatrical 
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by organized labor,” or in the language of the un- 
ions,® the word has a distinct,® or a technical mean- 
ing,?® or has come to have a meaning?! well under- 
It is said to charge no 
moral shortcoming and no want of business capacity 
or integrity ;1® to mean not that the person so desig- 
nated has been guilty of any fraud, breach of faith, 
or dishonorable conduct, but only that he has re- 
fused to comply with the conditions upon which 
union men would consent to remain in his employ 
or handle material supplied by him,t# that he is not 
to be patronized because of action taken by some la- 
bor or trade union,?® that he is unfriendly to or- 


stood,1? by all concerned. 


Stage Employees of United States. 
781, 151 Minn., 


and Canada, 186 N.W. 
220, 226, 27 A.L.R. 6381. 


7. Steffes v..Motion Picture Mach. 
Operators’ Union, 16i N.W. 524, 136 
Minn. 200, 202. 


8. Gray v. Building Trades Coun- 
cil, 97 N.W. 6638, 1118, 91 Minn. 171, 
176, 103 Am.S.R. 477, 68 L.R.A. 753, 
1 Ann.Cas. 172. See Labor Review 
Pub. Co. v: Galliher, 45 So. 188, 191, 
153 Ala. 364, 15 Ann.Cas. 674 (“an 
idiom of the language of that organi- 
zation’’). 


9. Seattle Brewing & Malting Co. 
v. Hansen, 144 F. 1011, 1014. 


10. J. F. Parkinson Co. v. Build- 
ing Trades Council of Santa Clara 
County, 98 P. 1027,-154 Cal. 581, 592, 
21 L.R.A.N.S. 550, 16 Ann.Cas. 1165. 


11. Steffes v. Motion Picture Mach. 
Operators’ Union, 161 N.W. 524, 136 
Minn. 200, 202. 


12. J. F. Parkinson Co. v. Build- 
ing Trades Council of Santa Clara 
County, 98 P. 1027, 154 Cal. 581, 592, 
21 L.R.A.N.S. 550, 16 Ann.Cas. 1165; 
Steffes v. Motion Picture Mach. Op- 
erators’ Union, 161 N.W. 524, 136 
Minn. 200, 202. See Seattle Brewing 
& Malting WOVE Hansen, 144 F. 1011, 
1014. 


13. Steffes v. Motion Picture Mach. 
Operators’ Union, 161 N.W. 524, 136 
Minn. 200, 202. See Labor Review 
Pub. Co. v. Galliher, 45 So. 188, 191, 
153 Ala. 364, 15 Ann.Cas. 674. 


[a] “As applied to a theater it 
signifies nothing as to the merits of 
its performances.” Steffes v. Motion 


Picture Mach. Operators’ Union, 161 
N.W. 524, 136 Minn. 200, 202. 
[b] Counstruing statement that 


certain contractors were on the ‘“an- 
fair” list, the court said: ‘‘The term 
manifestly does not impute a want 
of personal integrity. .. [iis 
inconceivable that & want of pro- 
fessional or business integrity—mor- 
al decrepitude as contractors—would 
be thus described.” Labor Review 
Pub. Co. v. Galliher, 45 So. 188, 191, 
153 Ala. 364, 15 Ann.Cas. 674. 


14. J. F. Parkinson Co. v. Build- 
ing Trades Council of Santa Clara 
County, 98 P. 1027, 154 Cal. 581, 592, 
21 L.R.A.N.S. 550, 16 Ann.Cas, "1165. 


15. Campbell v. Motion Picture 
Machine Operators’ Union of Minne- 
apolis, Local 219, International Al- 
liance of Theatrical Stage Employees 
of United States and Canada, 186 N. 
W. 781, 151 Minn. 220, 226, 27 A.L.R. 
631. See Seattle Brewing & Malting 
Co. v. Hansen, 144 F. 1011, 1014. 


{a] In discussing “bannering” of 
a theater as “unfair,” the court said: 
“The term ‘unfair’ as used in the 
resolution adopted by the [trade and 
labor] assembly and set forth on 


-UNFAIR 


Phrases: 


the banner [carried by pickets of the 
theater] meant and signified to all 
members of labor unions and to the 
public generally, and was .. . in- 
tended to signify that patronage of 
plaintiff’s theater was to be with- 
held because of action taken with 
reference thereto by some labor or 
trade union and was not to be be- 
stowed until rescission of such action 
was evidenced by the withdrawal of 
the picket and banner.’”?. Campbell v. 
Motion Picture Mach, Operators’ Un- 
ion of Minneapolis, Local 219, Inter- 
national Alliance of Theatrical Stage 
Employees of U. S. and Canada, 186 
NE 781, 151 Minn. 220, 226, 27 A.L. 


16. Steffes v. Motion 
Mach. Operators’ Union, 161 N.W. 
524, 136 Minn. 200, 202. See Gray v. 
Building Trades Council, 97 N.W. 663, 
DAES OnveMiiy 17 tea 176, at OS Am.S.R. 
477, 63 L.RVA. 753, 1 Ann.Cas. 172. 


[a] What employers are “unfair.” 

—“‘Those classified as ‘unfair’ are 
such aS employ nonunion labor.’ 
Gray v. Building Trades Council, 97 
N.W. 6638, 1118, 91 Minn. 171, 176, 
103 Am.S.R. 477, 63 L.R.A. 7538, 1 
Ann.Cas. 172. 


17. Steffes. v. Motion Picture 
Mach. Operators’ Union, 161 N.W. 524, 
136 Minn. 200, 202. 


18. “Publication as 
Injunctions § 250. 


19. J. F. Parkinson Co. v. Build- 
ing Trades Council of Santa Clara 
County, 98»P. 1027, .154 Cal.581, 605, 
21 L.R.A.N.S. 550, 16 Ann.Cas. 1165; 
Steffes v. Motion Picture Mach. Op- 


Picture 


‘unfair’ see 


erators’) aUnion, 161) Now. 524571136 
Mion. 200, 202 [cit Geo. J. Grant 
Constr. Co. v. St. Paul Building 


Trades Council, 161 N.W. 520, 1055, 
136 Minn. 167, 175; Gray v. Building 
Trades Council 97 N.W. 6638, 1118, 91 
Minn. 171, 184, 103 Am.S.R. 477, 63 
L.R.A. 753, 1 Ann.Cas. 172. See also 
Injunctions § 250. But see Seattle 
Brewing & Malting Co. v. Hansen, 144 
F. 1011, 1014; Campbell v. Motion 
Picture Machine Operators’ Union of 
Minneapolis, Local 219, International 
Alliance of Theatrical Stage Em- 
ployees of United States and Canada, 
186 N.W. 781, 151 Minn. 220, 226, 238, 
27 A.L.R. 631 (where injunction or- 
der was affirmed on ground that the 
poe aioe. violated state Anti-Trust 
aw). 


[a] Held to constitute boycott, 
coercion, and intimidation.—Discuss- 
ing the force of the word in various 
notices, issued to labor union men 
and their friends, that the beer of 
certain brewers was unfair and was 
not to be used or dealt in, the court 
said: “The very. use of that term 
‘unfair’ has a distinct meaning to 
them [labor organizations] and it is 
in the nature of a direction to the 
members of these organizations not 


ganized labor,!® or that he refuses to recognize its 
rules and regulations;17 and hence the mere “publica- 
tion of one as being “unfair,”1® by a labor union, 
or trade council, has been held not to constitute a 
boycott, coercion, conspiracy, or intimidation, against 
which injunctive relief will be granted;1® although 
it has been said that whether or not such publica- 
tion is or is not unlawful depends on the cireum- 
stances of each case;*° 
convey the idea of “discrimination,”?! it has been 
held not to be libelous or actionable “per se. 


and. while the word may 
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“Guard your health by refusing to 
drink unfair beer,”?? “unfair list,”?* “‘unfair’ no- 


to use that beer, and it is also an 
intimidation to those who are dealing 
in it. It gives them to understand 
that that beer will be boycotted; that 
it is unfair and will be boycotted. 
That would deter parties from using 
or dealing in it. . . <All those 
things are what would be termed now 
under the law ‘a boycott.’” ‘Seattle 
Brewing & Malting Co. v. Hansen, 144 
F. 1011, 1014. 


“Boycott” 9 C.J. p 315. See also 
Conspiracy § 67; Injunctions § 233; 
Trade Unions § 27. 


“Coercion” 11 C.J. p 945. 
“Conspiracy” see Conspiracy § 1. 
“Intimidation” 33 C.J. p 478. 


29. Campbell v. Motion Picture 
Machine Operators’ Union of Minne- 
apolis, Local 219, International Alli- 
ance of Theatrical Stage Employees 
of United States and Canada, 186 N. 
W781, 151 Minn, 220, 232, 27 A.L.R. 
631; Steffes v. Motion Picture Mach. 
Operators’ Union, 161 N.W. 524, 136 
Minn. 200, 202 [cit Geo. J. Grant 
Constrs> Co:*4vivisSt. Weauls Biitaine 
Trades Council, 161 N.W. 520, 1055, 
136 Minn. 167, 172; Gray v. Build- 
ing Trades Council, 97 N.W. 663, 1118, 
91 Minn. 171, 184, 103 Am.S.R. 477, 
CSTR AS 053 t= Ant Case 7 ais 
also Injunctions § 250. 


21. J. B. Watters & Son v. Retail 
Clerks’ Union No. 479, 47 -S.B. 911, 
912, 120 Ga. 424. 2 


22. J. B. Watters & Son v. Retail 
Clerks’ Union, No. 479, 47 S.B. 911, 
912, 120 Ga. 424. See Labor Review 
Pub. Co. v. Galliher, 45 So. 188, 191, 
153 Ala. 364, 15 Ann.Cas. 674. 


23. Seattle Brewing & Malting Co. 
v. Hansen, 144 F. 1011, 1014. 


{a] Held to constitute boycott and 
intimidation.—In construing a notice 
“To Organized Labor and Fr iends” in 
the. words of the text and proceeding 
to name the beer that is unfair, the 
court said: “It is in the nature of a 
direction to the members of these 
organizations not to use that beer, 
and it is also an intimidation to those 
who are dealing in it. It gives them 
to understand ‘that the beer will be 
boycotted; that it is unfair and will 
be boycotted. . All those things 


are what would be termed now under 


the law ‘a boycott.’” Seattle Brew- 
ing & Malting Co. v. Hansen, 144 F. 
1011, 1014. 


24. Labor Review Pub. Co. v. Gal- 
liher, 45 So. 188, 190, 153 Ala. 364, 
15 Ann. Cas: 67 49ao. E. Parkinson Co. 
v. Building Trades Council of Santa 
Clara County, 98 P. 1027, 154 Cal. 
581, 590, 611, 21 L.R.A.N.S. 550, 16 
Ann. Cas. 1165; J. B. Watters & “Son 
vy. Retail Clerks’ Union No. 479, 47 
S.B. 911, 912, 120 ‘Gas 424. Geouln 
Grant Constr, COE ESk, Paul Buila- 
ing Trades Council, 161 N.W. 520, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


See . 


Sa 


’ 


tice,”?5 “ ‘unfair’ resolution,”?® “unfair to organized 
labor, 27 and “unfair to union labor.”28 


UNFAIR COMPETITION.?°® 


UNFAIRLY. The adverb of “anfair,’’®° and hence 


may mean illegally. 


Phrases: 
“anfairly obtained,”?? and ‘ 
‘ attempted.”°4 


UNFAITHFULLY.*> 


1055, 136 Minn. 167, 169; Gray v. 
Building Trades Council, 97 N.W. 663, 
BS coco) NEI diles al On) Pe sAIaSS bv. 
40, 63° IRA, 3 Ann Cas. 172. 


[a] Phrase has special meaning. 
—‘‘The word ‘unfair,’ when coupled 
with the word ‘list’ is an idiom of 
the language of that organization 
[organized labor]. It has, in a sense, 
coined the descriptive term compos- 
ed of the two words, and thereby giv- 
en to the couplet a meaning as dis- 
tinctive as any in our language—a 
meaning not imported by the sep- 
arated words when reference is had 
either to the lexicon or the usual un- 
derstanding of the public.’ Labor 
Review Pub. Co. v. Galliher, 45 So. 
26 191, 153 Ala. 364, 15 Ann.Cas. 


[b] What phrase means.—(1) “It 
has been universally taken to mean, 
‘and mean only, that the listed persons 
were rebellious against the rules, reg- 
ulations, and authority of organized 
labor, and that that organization pro- 
nounced the fact that unfortunate re- 
sults have and may attend one so 
listed is true.” Labor Review Pub. 
Co. y. Galliher, 45 So. 188, 191, 153 
Ala. 364, 15 Ann.Cas. 674. (2) ‘It 
imports a list containing the names 
of those who are unfair [from a la- 
bor union’s viewpoint], and whose 
names .. .-are given.’ Labor Re- 
view Pub. Co. v. Galliher, 45 So. 188, 
191, 153 Ala. 364, 15 Ann.Cas. 674. 


25. J. F. Parkinson Go. vy. Build- 
ing Trades Council of Santa Clara 
County, 98 P. 1027, 154 Cal. 581, 591, 
ely Lak. AUNIS: 5503-16, ‘Ann.Cas. (1165, 


26. Campbell v. Motion Picture 
Machine Operators’ Union of Minne- 
apolis, Local 219, International Alli- 
ance of Theatrical Stage Employees 
of United States and Canada, 186 N. 
Ve 781, 151 Minn. 220, 224, 27 A.L.R. 


27. Campbell y. Motion Picture 
Machine Operators’ Union of Minne- 
apolis, Local 219, International Al- 
liance of Theatrical Stage Employees 
of United States and Canada, 186 N. 
Wa (Sixdiot Minn, 2205 225, 27. Alor. 
631. See also Injunctions § 250. 


28. Geo. J. Grant Const. Co. v. St. 
Paul Building Trades Council, 161 N. 
W. 520, 1055, 136 Minn, 167, 169. 


29. See Trade-Marks, Trade- 
Names, and Unfair Competition §§ 
21-26, 100-136. 

30. “Unfair” ante. 

31. Pleasants v. 1 Dall. 


Meng, 
(Pa.) 380, 388, 1 L.Hd. 185. 


[a] Tantamount to “illegally.”— 
In construing an early bankruptcy 
statute of Pennsylvania, 3 State L. 
644, founded on 5 Geo. II ¢ 30, provid- 
ing that a bankrupt’s certificate shall 
be sufficient evidence of certain facts 
‘unless the plaintiff can prove the 
said certificate was obtained unfair- 


“Unfairly and secretly computed,’?? 
‘unjustly and unfairly 


In an ihfaltifnl manner, 
negligently, perfidiously, or without faithfulness.?® 
The word is said to signify bad faith;3" but it has 
been compared with and distinguished from “ille- 


UNFAIR—UNFENCED 
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gally,’’’> and “improperly.”?® 
UNFAITHFULNESS.*° 


In its ordinary mean- 


ing, lack, neglect, or violation of promises, vows, al- 


legiance, or other duty;4#! as in the statutory phrase: 


“Fraud, unfaithfulness or dishonesty in the discharge 


ly,” the court said: ‘ ‘Unfair’ is tant- 

amount to ‘illegal’; holding equally 

with the converse of the proposition, 

that a certificate ‘illegally’ must be 

‘unfairly,’ obtained.”’ Pleasants wv. 

mene 1 Dally (Pa. 380, 383, 1 L.Ed: 
oO. 


“Mlegally” 31 C.J. p 243. 


32. Kerr v. Force, 14 F.Cas.No. 
%,730,03 Cranch) .©.€, 8: 

[a] Moral obliquity is not neces- 
sarily implied by the use of this 
term. Kerr v. Force, 14 F.Cas.No. 
Vin heOn By (Obey aol owl (COS CE 


33. Pleasants v. Meng, 
(Pa.) 380, 383, 1 L.Ha. 185. 


[a] Phrase somewhat ambiguous. 
—Construing an early bankruptcy 
statute making bankrupt’s certificate 
sufficient evidence of certain facts, 
upon a subsequent action against him, 
unless the plaintiff therein could 
prove the certificate was “unfairly 
obtained” the court said: “That the 
certificate was ‘unfairly’ obtained, is, 
indeed, an expression attended with 
some ambiguity.” Pleasants v. Meng, 
1 Dall. (Pa.) 380, 383, 1 L.Ed. 185. 


34. Kerr y. Force, 14 F.Cas.No. 
%,30,03) Cranch Coe. 183 : 


[a] Moral obliquity not implied.— 
The phrase used in regard to the offi- 
cial act of a cashier of a bank was 
held not necessarily to imply moral 
obliquity. Kerr v. Force, 14 F.Cas. 
INO Eo, on eranchy CC. 18: 


1 Dall. 


35. See also Faithfully 25 C.J. p 
433; Unfaithfulness post. , 

36. Century D. 

87. State v. American Surety Co. 


of New York, 145 P. 1097, 1104, 26 
Idaho 652, Ann.Cas.1916E 209. 


“Bad faith” 6 C.J. p 880. 


38. State v. American Surety Co. 
of New York, 145 BP. 1097, 1104, 26 
Idaho 652, Ann.Cas.1916E 209. 


“Tilegally” 31 C.J. p 243. 


39. State v. American: Surety Co. 
of New York, 145 P. 1097, 1104, 26 
Idaho 652, Ann.Cas.1916E 209. 


“Improperly” 31 C.J. p 261. 


40. .See also Faithful 25 C.J. p 433; 
Unfaithfully ante. 


41. Webster D. [quot National 
New Haven Bank y. Northwestern 
Guaranty Loan Co., 63 N.W. 1079, 61 
Minn. 3875, 390]; Rice v. Madelia 
Farmers’ Warehouse Co., 92 N.W. 225, 
87 Minn. 398, 399. 


[a] As including “lack of duty.”— 
Rice v. Madelia Farmers’ Warehouse 
Co., 92 N.W. 225, 87 Minn. 398, 399. 


[b] As including “neglect of duty.” 
—Rice v. Madelia Farmers’ Ware- 
Gore Co., 80 N.W. 853, 78 Minn, 124, 

Ma 


[ce] 
porate director, cflicer, 


As measure of liability of cor- 
or stockhold- 


Cox 


of any official duty.’’*2 
UNFAVORABLE.*? 


UNFENCED.*5 
a pleading as to the condition of a railroad, the term 
means that no fence existed at the time mentioned 
in the pleading,*® and would describe the condition 
of the absence of a fence caused by the removal of 


A synonym of “adverse.’’*# 


In reference to the allegations of 


er.—In construing a statute, G. S. 
(1894) § 2600 subd 38, giving a right 
of action to enforce the personal lia- 
bility of a stockholder, officer, or di- 
rector of certain corporations, and 
making him personally liable ‘‘when 
he . is guilty of any fraud, un- 
faithfulness or dishonesty in the dis- 
charge of any official duty,” the court, 
discussing the force of the word “un- 
faithfulness,’ said: (1) ‘‘We are 
forced to the conclusion that the 
words ‘any unfaithfulness,’ as used in 
said third subdivision were intended 
to include negligence as well as posi- 
tive bad faith.” National New Haven 
Bank v. Northwestern Guaranty Loan 
Co., 63 N.W. 1079, 61 Minn. 375, 384, 
390 [eit and dist Rice v. 
Farmers’ Warehouse Co., 
225, 87 Minn. 398, 401]. (2) 
‘unfaithfulness’ relied upon as the 
basis of an action of this nature must 
be something more than mere neglect 
arising out of a failure carefully to 
oversee and superintend corporate af- 
fairs upon strict business principles 
—a failure really and solely attrib- 
utable to incompetency or lack of 
business qualifications.” Rice v. Ma- 
delia Farmers’ Warehouse Co., 92 N. 
W. 225, 87 Minn. 398, 401. 


[d] “UWnfaithfulness” held shown. 
—National New . Haven Bank ov. 
Northwestern Guaranty Loan Co., 63 
NW. “1079.0 6 Minn, 375. 3907. 300 
en statute cited supra this note 
aulin 


[Le] “Wnfaithfulness” held not 
shown.—Rice v. Madelia Farmers’ 
Warehouse Co., 92 N.W. 225, 87 Minn. 
398 (within statute cited supra this 
note [c]) 


“Allegiance” 2 C.J. p 1149. 
“Duty” 19 C.J. p 841. 
“Neglect” 45 C.J. p 604. 
“Promise” 50 C.J. p 716. 
“Wow” [40 Cyc 230]. 


42. National New Haven Bank v. 
Northwestern Guaranty Loan Co., 63 
N.W. 1079, 61 ° Minn. 375, 384 fceit 
Rice v. Madelia Farmers’ Warehouse 
92 N.W. 225, 87 Minn. 398, 399, 
80 N.W. 853, 78 Minn. 124, 126 (in 
statute governing individual liability 
of officers, directors, or members of 
certain fiduciary corporations) ]. 


ana See also Favorable 25 C.J. p 


44. Webster Univ. D. (sub verbo 
“adverse’) [quot Prunty v. Consoli- 
dated Fuel & Light Co., 108 P. 802, 
8038, 82 Kan. 541, 542]. 


“Adverse” 2 C.J. p 35. 


‘45. See also generally Fences 25 
C.J. p 1013; Railroads §§ 423—432, 
1205, 1206, 1469— IUSSbS) 5 


46. Fritz v. Kansas City, C. B. & 
eae cane Co., 16 N.W. 144, 61 Iowa 
Zo, . 
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a fence before existing.47 


UNFINISHED.** 


Phrases: “Raw, unfinished 


UNFIT.®° 


or service;°> unsuitable.>*® 


A term which refers to a state 
or condition not yet attained, and means incom- 
plete;*® not fully fashioned to meet some design.®° 


and 
state,”’®! and “unfinished business.”®? 


[§ 1] A. As Adjective. 
ordinary significance, the word in general means 
incompetent;°* not adapted for a particular use 
As applied -to the re- 
lations of parents to their child, it is said that the 
term usually imports moral delinquency;°* and that 
the word, in such context, may have implications 
with respect to the child as well as to the parent.®® 


UNFENCED—UNFIT 


In describing qualifications for holding office or re- 


incomplete 


Given its 


47. Fritz v. Kansas City, C. B. &! word ‘unfit’ does not necessarily mean 


St. J. R. Co., 16 N.W. 144, 61 Iowa 
323, 324. 


48. See also Finished 25 C.J. p 
1216. 
49. Caspar v. Lewin, 109 P. 657, 


SN eee 604, 608, 49 L.R.A.N.S. 526, 


“Incomplete” 31 C.J. p 405. 

50. Caspar v. Lewin, supra. 

[a] “Raw” compared.—Caspar v. 
Lewin, 109 P. 657, 659, 82 Kan. 604, 
608, 49 L.R.A.N.S. 526. 

51. Caspar v. Lewin, 109 P. 657, 
82 Kan. 604, 608, 49 L.R.A.N.S. 526 
(in statute defining “manufacturing 
establishment’). 

52. Foster v. 
41. 

53. See also Fit § 2; Fitness 26 C. 
J. p 647. 

54. Richards v. 
180 N.E. 508, 510. 
and note 59. 


“Incompetent” 31 C.J. p 404. 


Daniels, 39 Ga. 39, 


Forrest, (Mass.) 
But see infra text 


55. Richards v. Forrest, (Mass.) 
180 N.E. 508, 510. 

“Adapted” 1 C.J. p 1190. : 

56. Richards v. Forrest, (Mass.) 
180 N.E. 508, 510. 

57. Richards v. Forrest, (Mass.) 


180 N.E. 508, 510. See also Parent 


and Child § 18. 


[a] Usually although not neces- 
Sarily so.—‘‘As applied fo the rela- 
tion of rational parents to their child, 
the word usually although not neces- 
sarily imports something of moral 
delinquency. Violence of temper, in- 
difference or vacillation of feeling to- 
ward the child, or inability or indis- 
position to control unparental traits 
of character or conduct, might consti- 
tute unfitness. So also incapacity to 
appreciate and perform the obliga- 
tions resting upon parents, mignt 
render them unfit, apart from other 
moral defects.” Richards v. Forrest, 
(Mass.) 180 N.E. 508, 510. 


“Delinquency” 18 C.J. p 474. 


58. Richards v. Forrest, (Mass.) 
180 N.E. 508, 511. 


59. State v. Latham, 61 So. 
174 Ala. 281, 285. 


[a] As not meaning “incompe- 
tent.”—In construing Const. (1901) 
§ 173, providing for the impeachment 
and removal of an officer “for intem- 
perance in the use of intoxicating 
liquors . . . to such an extent, in 
view of the dignity of the office and 
the importance of its duties, as un- 
fits the officer for the discharge of 
such duties,” the court said: “The 


351, 


incompetent. Fitness has been de- 
fined as ‘the quality or state of being 
fit, suitable, and adapted to the per- 
formance of duties; =.) 4.) ja man 
may be unfit, by reason of the moral 
character he has established, to dis- 
charge the duties of an important and 
dignified office, although he can not 
be said to be incompetent.” State v. 
Latham, 61 So. 351, 174 Ala. 281, 285. 


60. See also Public Lands §§ 98, 
99, 257-3038. 


61. “Swamp and overflowed lands” 
see Public Lands § 257 et seq. 


62. Keeran v. Allen, 33 Cal. 
pane See U. S. v. Budd, 43 F. 


“Cultivation” 17 C.J. p 398. 


63. Metcalf v. McAdoo, 95 N.Y.S. 
511, 513, 48 Mise. 420, 422 [quot and 
aff sub nom. People v. McAdoo, 77 
N.E. 17, 184 N.Y. 268, 272]. 


[a] As not proper measure of un- 
fitness.—In hoiding a certificate of 
the so-called ‘board of police sur- 
geons” insufficient to justify the com- 
pulsory retirement of a police ser- 
geant, the court said: (1) “One phys- 
ically unfit to be a patrolman or a 
roundsman might be entirely fit to 
be an inspector, a captain, or a ser- 
geant.” Metcalf v. McAdoo, 95 N.Y.S. 
511, 513, 48 Misc. 420, 422 [quot and 
aff sub nom. People v. McAdoo, 77 
INGE Te LSa Ney. we 2686 Zpail (2) 
“Whether a member of the police 
force is unfit for police duty depends 
on his rank or place in the force.” 
Metcalf v. McAdoo, 95 N.Y.S. 511, 513, 
48 Misc. 420, 422. 


64. Metcalf v. McAdoo, 95 N.Y.S. 
511, 5138, 48 Misc. 420, 423 [quot and 
aff sub nom. People v. McAdoo, 77 
N.E. 17, 184 N.Y. 268, 273]. 


“Unfit for duty” equivalent see in- 
fra note 68 [a]. 


65. U.S. v. Budd, 43. F. 630, 635. 


66. <Alksne v. U. S., 39 F.(2d) 62, 
69 (within meaning of National Pro- 
hibition Act [27 U.S.C.A.]). 


Cin Un St Ud mas eH eOOOs Ooo 
Patio 124SiCtb75,, 144 UU. San bas séui: 
Ed. al See also Public Lands §§ 
9:8, 99: 


68. Metcalf v. McAdoo, 95 N.Y.S. 
511, 513, 48 Misc. 420, 423 [quot and 
aff sub nom. People v. McAdoo, 77 N. 
HE. 17, 184 N.Y. 268, 273]. 


[a] “Substantially unfit for duty” 
equivalent.—‘The meaning of the 
words of the statute [unfit for duty] 
is that the subject must be substan- 
tially unfit for duty.” Metcalf v. Mc- 
ecee: 95 N.Y.S. 511, 518, 48 Misc. 420, 


542, 
630, 


Other phrases: 
man,”°®3 “substantially unfit for duty,’’®* 
incapable of being made fit for cultivation,”®> “un- 
fit for beverage purposes,’’*® “unfit for cultivation 
and valuable chiefly for its timber and stone,” 
“onfit for duty,’®* “anfit for ‘full’ duty,”®®? “unfit 
for human habitation,”7° “unfit for occupancy,”™ 


maining therein, it is said the word does not neces- 
sarily mean “incompetent. 


59 


Unfit for cultivation.°° In reference to swamp and 
overflowed lands,*! the term is descriptive of lands 
not capable of producing a staple crop as the result 
of cultivation.*®? 


“Physically unfit to be a patrol- 
“unfit and 


“Unfit for full duty” distinguished. 
—See infra note 69 [a]. 


69. Metcalf v. McAdoo, 95 N.Y.S. 
511, 513, 48 Misc. 420, 423 [quot and 
aff sub nom. People v. McAdoo, 77 
N.E. 17, 184 N.Y. 268, 273]. 


[a] “Unfit for duty” distingnish- 
ed.—(1) Under a city charter, L. 
(1901) ec 466 § 355, authorizing the 
police commissioner to remove an 
officer upon a showing that he is per- 
manently disabled so as to be “unfit 
for duty,” the officer, in order to be 
retired, must be substantially unfit 
for the duty required of one of his 
rank or place in the force, and a cer- 
tificate stating that an officer is “unfit 
for the performance of full police 
duty” held insufficient to authorize 
his retirement. Metcalf v. McAdoo, 
95 N.Y.S. 511, 513, 48 Misc. 420, 423 
[quot and aff sub nom. People v. Mc- 
Adoo, 77 N.E. 17, 18, 184 N.Y. 268, 
273]. (2) In disapproving the inser- 
tion of the word “full’ as qualifying 
“duty” in a certificate issued under 
authority of the provision above cit- 
ed, the court said: “He might not 
be fit to do some minor or particular 
thing; and in that sense he might not 
be fully fit; and yet he might be sub- 
stantially fit for duty and the sur- 
geons would in honesty have to so 
certify. But this word ‘full’ in their 
certificate may refer to some trivial 
thing for which they would not certi- 
fy the subject substantially unfit for 
duty, but might be persuaded to certi- 
fy him unfit for ‘full’ duty. <A very 
little thing might be all that this 
word would be used for. If the sur- 
geons may interpolate it, they are 
enabled to make a distinction which 
rests in their own minds only, and is 
not revealed.” Metcalf v. McAdoo, 95 
N.Y.S. 511, 48 Misc. 420, 423 [quot 
and aff sub nom. People v. McAdoo, 
UUTIN ES WESSON ys 2682 ren: 


70. Hall v. Manchester Corpora- 
tion, 84 L.J.Ch. 732, 738 (construing 
the phrase as used in Manchester 
Corporation Waterworks and Im- 
Poot Act 1867 [30 Vict. c 36] 


71. C. M. Staub Shoe Co. v. Byrne, 
145 P. 1032, 169 Cal: 122, 129. 


[a] “Wholly unfit for occupancy” 
distinguished.—Construing a lease 
which provided that if the building 
was destroyed by fire, or partially de- 
stroyed so as to render the premises 
“wholly unfit for occupancy,” or so 
badly injured that they could not be 
repaired within sixty days, the lease 
should terminate and the _ lessee 
should surrender and pay rent only 
to the time of surrender, but that, if 
they could be repaired within sixty 
days, rent should not run after injury 
and during repairs, and that the les- 
sor should repair with reasonable 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“anfit for use,”7? “unfit for use and occupancy,’”??? 
“unfit for use as a beverage,’™* “unfit for use as a 
department store,”7®> “unfit to drive an automobile 
on the streets,”*® “unfit to have such custody,”?7 and 


“wholly unfit for oecupaney.”7§ 


[§ 2] B. As Verb. To disable, disqualify, or in- 
or to make unsuitable or incompetent ;*° 


eapacitate ; 
as in the phrases: 
an extents sea <. 


“Intemperance 


as unfits the officer for the dis- 
charge of such duties,”®° and “such as to unfit him 


UNFIT—UNFORESEEN 


Phrases: 


to such 


for the performance of full police duty.’’81 


speed; that, if the premises were 
so slightly injured as not to be “un- 
fit for occupancy,” the lessor should 
repair with reasonable speed; and 
that rent should not cease, the court 
said: (1) “The rational conclusion is 
that the parties foresaw the possibili- 
ty of injuries affecting the availabil- 
ity of the premises for occupancy in 
three different degrees: 1. An injury 
which would make them totally un- 
fit for occupancy; 2. An injury which 
would seriously interfere with their 
enjoyment and occupancy; and, 3. 
One which was so slight as to create 
virtually no impediment to their oc- 
cupancy.” C. M. Staub Shoe Co. v. 
Byrne, 145 P. 1032, 169 Cal. 122, 129. 
(2) “ ‘Wholly unfit for occupancy’ is 
not the same thing as ‘unfit for oc- 
cupancy.’”’’ C. M. Staub Shoe Co. v. 
Byrne, supra. (3) “The premises 
might be damaged to such an extent 
as to prevent or greatly hamper the 
conduct of business, while not re- 
quiring the tenant to vacate while 
repairs were being made. This would 
render the premises ‘unfit for occu- 
pancy’ within the meaning of the 
clause relieving the tenant from the 
payment of rent during the period 
devoted to repairs, but would not ter- 
minate the lease by rendering them 
‘wholly unfit for occupancy.’ ”’ 

Snel Shoe Co. v. Byrne, supra. 


Oy or Ao v. Lebovitz, 143 S.E. 2, 
195 N.C. 61 


73. ese Stores v. Shelton,’ 
155 S.E. 863, 864, 199 N.C. 746. 
[a] Held not so unfit—Where 


damage from fire could be repaired 
within reasonable time resulting in 
no substantial loss, a building held 
not to be rendered “unfit for use and 
occupancy” within terms of lease so 
as to terminate lease. Basketeria 
Stores v. Shelton, 155 S.E. 863, 864, 
199| N.C. 746. 


74. Thamann vy. Merritt, 197 N.W. 
413, 111 Neb. 639, 642. 


[a] Such unfitness not establish- 
ed.—The fact that an alcoholic com- 
pound or preparation may be drunk 
in sufficient quantities to produce 
death, held not, of itself, to estab- 
lish that such compound or prepara- 
tion is “unfit for use as a beverage,” 
within the meaning of L. (1917) § 27 
ec 187. Thamann v. Merritt, 197 N.W. 
413, 111 Neb. 639, 642. 


75. Ragan v. Lebovitz, 143 S.E. 2, 
195 N.C. 616, 617 [cit and dist Baske- 
teria Stores v. Shelton, (155 S.E. 863, 
864, 199 N.C. 746]. 


76. Thompson v. Smith, 154 S.E. 
579, 586, 155 Va. 367, 71 A.L.R. 604. 


77. Richards v. Forrest, (Mass.) 
180 N.E. ate 510. 


78. C. M. Staub Shoe Co. v. Byrne, 
145 P. 1082, 169 Cal. 122, 129. 


“Unfit for occupancy” distinguish- 
ed see supra note 71 [a]. 


79. Webster New Int. D. 
“Disable” 18 C.J. p 1047. 
[65 C. J.—78] 


Cc. M.. 


“Disqualify” 18 C.J. p 1283. 
“Incapacitate” 31 C.J. p 372. 


80. Ala. Const. (1901) § 173 [quot 
State v. Latham, 61 So. 351, 174 Ala. 
281, 283]. 


[a] “Habitual drunkenness” dis- 
tinguished.—State v. Latham, 61 So. 
351, 174 Ala. 281, 283. 


81. People v. McAdoo, 77 N.E. 17, 
184 N.Y. 268, 278. 


[a] Held not proper measure of 
unfitness.—In construing a certifi- 
cate, issued as a basis for compul- 
sory retirement of police sergeant, 
under New York City charter. provi- 
sion authorizing such retirement 
when the person is certified to be 

. “disabled . so as to be 
unfit for duty,” the court, in holding 
insufficient a certain certificate, said: 
“In stating the extent of his disabil- 
ity, . . . it was described as ‘such 
as to unfit him for the performance 
of full police duty.’ The standard 
adopted, therefore, was fitness to per- 
form full police duty, which does not 
conform to the statute.” People v. 
McAdoo, 77 N:EH. 17, 184 N.Y. 268, 273. 


82. Viterbo v. Friedlander, 7 S.Ct. 
962, 120 U.S. 707, 728, 30 L.Ed. 776. 


“Portuitous” 26 C.J. p 1000. 


83. New Albany Hotel Co. v. Ding- 
man, 181 P. 126, 128, 66 Colo. 306 [cit 
Cyc]; McCaffrey v. Groton & S. St. 
Ry. Co., 84 A. 284, 286, 85 Conn. 584 
[quot Cyc]. 

84. Viterbo v. Friedlander, 7 S.Ct. 
962, 120 DiSs 7017-728, 30° Ed. 9776 
foie ee Civ, GE. pt ¥ lib 1, tit 4.§ 4 

Oo. " 


“Foreseen” 26 C.J. p 890. 

“Happen” 29 C.J. p 212. 

“Tikely’ "3% Cd; -p 663. 

85. Wardwell’s Case, 116 A. 447, 
448, 121 Me. 216 (so defined in rela- 
tion to ‘unforeseen cause’). See 
New Albany Hotel Co. v. Dingman, 
181 P. 126, 128, 66 Colo. 306 (omitting 
“reasonably” in defining “‘unforeseen 
causes’). 

“Arise” 5 C.J. p 281. 


“Occur” 46 C.J. p 900. 


86. Dillon v. O’Neal, 58 A. 455, 26 
ERE Si Tyo Se ’ 
87. Wardwell’s Case, 


PIG VA. 44%; 
448, 121 Me. 216; Donahue v. R. A. 
Sherman’s Sons Co., 98 A. 109, 39 R.I. 
373, 385, L.R.A.1917A 76; Kenyon v. 
Hayhurst, (R.I.) 89 A. 15, 16; Seward 
Vege Ohne 62 A. 569, 27 RI. 396, 
98. 


88. Donahue v. R. A. Sherman’s 
Sons Co., 98 A. 109, 39 R.I. 373, 386, 
L.R.A.1917A 76 [quot Dillon v. O’Neal, 
58 A. 455, 26 RL. 87, 88]. 


89. Donahue v. R. A. Sherman’s 
Sons ©o:, 98 “Al 109} 139 (RE. 373} (378, 
L.R.A.1917A 76. 


[a] “Reasonable cause” eqnuiva- 
lent.—In construing a statute in the 
nature of a Workman’s Compensation 


cause,’®® “accident, mistake or unforeseen cause, 
“accident or sickness, or other unforeseen cause, 
“accident or unforeseen cause,”’®® 
causes,”°® “foreseen or unforeseen,”®! “something 
unforeseen,”®? “unforeseen accident,’’®? “unforeseen 
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UNFORESEEN. Fortuitous;*? not foreknown;** 
something which cannot be foreseen as likely to hap- 
pen,** or could not have been reasonably foreseen 
as likely to arise or oceur.®® 


“Accident, mistake, or any unforeseen 


Y8T 
2988 


“any unforeseen 


Act, requiring giving of notice of in- 
jury within specified time, but excus- 
ing failure.to give such notice, among 
other things, if it is due to “accident 
or unforeseen cause,’ the court, in 
holding that the statutory words 
were to be liberally construed, said: 
“Is there any essential Tegal differ- 
ence between the expressions ‘acci- 
dent or unforeseen cause’ and ‘reason- 
able cause’? In no proper construc- 
tion of our statute should it be held 
that every accident or every unfore- 
seen cause, however slight, would 
amount to an excuse. It must be such 
an accident or such a cause, unfore- 
seen, aS would amount to a reason- 
able cause for the failure to give no- 
tice. Both expressions come to the 
same thing.” Donahue v. R. A. Sher- 
man’s Sons Co., 98 A. 109, 39 R.I. 378, 
878, L.R.A.1917A 76. 


“Reasonable cause” see Reasonable 
§ 3 text and note 64 


90. New Albany Hotel Co. v. Ding- 
man, 181 P. 126, 128,.66 Colo. 306. 


{a] Within innkeepers statute.— 
In construing Rev. St. (1908) § 3013 
(Mills’ Ann. St. [1912] § 3448), pro- 
viding that innkeeper shall not be lia- 
ble for loss to guest’s property “by 
any unforeseen causes,’ the court 
said: “Ordinarily therefore, a loss 
of baggage as the result of a theft 
or burglary is not a loss ‘by any un- 
foreseen causes’ within the meaning 
of the statute.” New Albany Hotel 
Co. v. Dingman, 181 P. 126, 128, 66 
Colo. 306. 


91. Viterbo v. Friedlander, 7 S.Ct. 
962, 120 U.S. 707, 728, 30 L.Ed. 776. 


[a] “Prévus ou imprévus” of the 
Civil Law equivalent.— “The words 
‘prévus ou imprévus,’ as used in 
speaking of express stipulations by 
the tenant, literally ‘foreseen or un- 
foreseen,’ respectively mean, in this 
connection, those which could have 
been foreseen as likely to happen and 
those which could not have been so 
foreseen.” Viterbo v. Friedlander, 7 
S.Ct. 962, 120 U.S. 707, 728, 30°-E.:.Hd. 
776 [cit Domat Civ. L. pt 1 lib 1 tit 
4 § 4 No. 6]. 


92. Reliable Waste Co. v. Water- 
head Mills, Inc., 1381 N.E. 215, 216, 
238 Mass. 496. 


[a] Construed in contract provi- 
sion.— Where defendant’s offer to sell 
the waste products of its mill to 
plaintiff, accepted by plaintiff, stated 
that, “unless something unforeseen 
materially altered conditions,’ de- 
fendant Would continue to Sell at 
prices therein stated, the option to 
cancel the contract in case something 
unforeseen occurred held to relate 
only to unforeseen conditions affect- 
ing the schedule of prices, and not to 
authorize defendant to cancel because 
plaintiff's secretary sold his interest 
in plaintiff’s business and defendant 
preferred to deal with him subse- 
quently as an individual. Reliable 
Waste Co. v. Waterhead Mills, Inc., 
131 ON, B. 215, 216,.288 Mass: 496. 


93. Viterbo v. Friedlander, 7 S.Ct. 
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casualty or misfortune,”®* “unforeseen cause,’’®® “un- 
foreseen causes,”°® “unforeseen circumstances ex- 
eepted,”®? “unforeseen conditions,”’®> “unforeseen 
contingencies excepted,’®® “unforeseen contingen- 
unforeseen event,’’? 


1 66 2 66 
’ 


cy unforeseen emergency, 


962, 120 U.S. 707, 727, 30 L.Ed. 776. 


[a] “Fortuitous event” equivalent. 
—vViterbo v. Friedlander, 7 S.Ct. 962, 
120 U.S. 707, 728, 30 L.Ed. -776. 


{b] “Irresistible force” equivalent. 
—Viterbo v. Friedlander, 7 S.Ct. 962, 
120-U.S... 707, 728, 30, L.bd. 776. 


“Fortuitous event” 26 C.J. p 1001. 
“Irresistible force” 33 C.J. p 816. 


94. Z, Harrell & Co. v. Danks, 151 
SV ko, he be Keyes 


95. New Albany Hotel Co. v. Ding- 
man, 181 P. 126, 128, 66 Colo. 306; 
McCaffrey v. Groton & S. St. Ry. Co., 
84 A. 284, 286, 85 Conn. 584; Ward- 
well’s Case, 116 A. 447, 448, 121 Me. 
216; Seward v. Johnson, 62 A. 569, 
27 R.I. 396, 400. 


{a] Phrase defined.—(1) As used 
in Workmen’s Compensation Act to 
indicate one of the-excuses for fail- 
ure to give timely notice, ‘‘an unfore- 
seen cause, . . . may be defined 
in general as one which could not have 
been reasonably foreseen as likely to 
arise or occur, and yet is of such a 
nature as to have substantially inter- 
fered with the giving of the notice.” 
Wardwell’s Case, 116 A. 447, 448, 121 
Me. 216. (2) It “means that the cause 
was not foreknown.”’ McCaffrey v. 
Groton & S. St. Ry. Co., 84 A. 284, 286, 
85 Conn. 584 [cit Cyc]. 


[b] Held “unforeseen cause.”— 
Where servant’s injury first seemed 
comparatively insignificant, and then 
pneumonia set in, and later an ugly 
abscess developed at the place of the 
injury, with the consequent suffer- 
ing, weakness, and natural inability 
or disinclination to give thought to 
business matters, the Industrial Ac- 
cident Commission held not to have 
erred in awarding compensation, 
though notice of injury was not serv- 
ed on the employer until greater num- 
ber of days after the accident than 
required by Workmen’s Compensation 
Act, §§ 17-20; the situation being 
within the meaning of term ‘unfore- 
seen cause” excusing delay. Ward- 
well’s Case, 116 A. 447, 448, 121 Me. 
216 [cit Donahue v. R. A. Sherman’s 
Sons Co., 98 A. 109, 39 R.I. 3738, 386, 
391, L.R.A.1917A 76 (where in case 
involving somewhat similar facts the 
same conclusion was reached under 
similar compensation act)]. 


[c] Held not “unforeseen cause.” 
—(1) Construing a street railway 
construction contract which provid- 
ed that “any claim for extra work 
due to change of location or grade, or 
to any unforeseen cause, will not 
be allowed, unless the same has 
been agreed upon in writing in 
form of a supplementary contract, 
signed by the contractor and the en- 
gineers, in which the price .. . is 
stated,” extras claimed for, consist- 
ing of work done in setting additional 
and larger poles and in furnishing 
certain gains and cross-arms, because, 
owing to the grades and curves of 
the road, their use would create bet- 
ter railway .construction, held not 
“onforeseen.” McCaffrey v. Groton & 
S. St. Ry. Co., 84 A. 284, 286, 85 Conn. 
584. (2) In construing statute gov- 
erning innkeeper’s liability for loss 
of guest’s goods, the court said: “It 
isa matter of common knowledge that 
losses of baggage by theft are likely 
to occur. It is clear that such losses 


seen peril.” 


cannot be said to be due to an unfore- 
seen cause. Even an ordinary burgla- 
ry is not an ‘unforeseen cause’ within 
the meaning of the statute, since it 


is not unlikely to happen.” New 
Albany Hotel Co. v. Dingman, 181 
P. 126, 128, 66 Colo. 306. (3) Where 


a creditor, who attached the interest 
in land descending to the debtor on 
the ancestor dying intestate, knew of 
proceedings to probate the ancestor’s 
will, which disinherited the debtor, 
but took no steps to become a party 
thereto, and the will was admitted to 
probate, the creditor’s failure to con- 
test the probate held not to be the 
result of ‘accident,’ ‘mistake,’ or 
“unforeseen cause,’ within the stat- 
ute authorizing the granting of a new 
trial where, by reason of accident, 
mistake, or unforeseen cause, judg- 
ment was rendered against the ap- 
plicant for a new trial. Seward v. 
yee | 62 A. 569, 570,°27 RE. 396, 


96. New Albany Hotel Co. v. Ding- 
man, 181 P. 126, 128, 66 Colo. 306; Mc- 
Caftrey v. Groton & S. St. Ry. Co., 84 
A. 284, 286, 85 Conn. 584 [cit Hills v. 
Sughrue, 15 M.&W. 2538, 259, 261, 153 
ese de 844 (as used in charter-par- 
ty) ]. 


[a] Phrase defined.—(1) “ ‘Unfore- 
seen causes’ are causes which are not 
foreknown.” New Albany Hotel Co. 
v. Dingman, 181 P. 126, 128, 66 Colo. 
306 [cit Cyc]. (2) “They may be said 
to be causes which could not have 
been foreseen’ as likely to arise or 
occur.” New Albany Hotel Co. v. 
Dingman, supra [cit Viterbo v. Fried- 
lander, 7 S.Ct. 962, 120 U.S. 707, 728, 
30 L.Ed. 776 (where similar language 
is employed in defining ‘unforeseen” 
as applied to tenant’s stipulations) ]. 


97. Wills & Sons, Ltd. v. Cunning- 
ee & Co., Ltd., [1924] 2 K.B. 
220, 221. 


[a] May be abbreviated “U. C. E.” 
—Wills & Sons, Ltd. v. Cunningham, 
Son & Co., Ltd., [1924] 2 K.B. 220, 221. 


98. Reliable Waste Co. v. Water- 
head Mills, Inc., 131 N.E. 215, 216, 238 
Mass. 496. 


99. Wills & Sons, Lid. v. Cunning- 
Ne roee | & Cot, Witds [19247 2a Ke B. 


[a] May be abbreviated “U. C. E.” 
—Wills & Sons, Ltd. v. Cunningham, 
Son & Co., Ltd., [1924] 2 K.B. 220, 221. 


1. Security State Bank v. Royal 
Indemnity Co., 273 P. 4380, 431, 127 
Kan. 230; Wills & Sons, Ltd. v. Cun- 
ningham, Son & Co., Ltd., [1924] 2 
K.B. 220, 221. 


[a] Held not “unforeseen contin- 
genay.”—-Disobedience by the em- 
ployees of a bank, of its managing 
officer’s specific instructions to pro- 
vide a guard for a custodian while de- 


livering money away from the bank's’ 


premises (during which time the cus- 
todian was robbed), held not such an 
unforeseen contingency” as would 
avoid forfeiture of the insurance, even 
when such disobedience was _ not 
known to bank’s officers and had nev- 
er occurred before. Security State 
Bank v. Royal Indemnity Co., 273 P. 
430, 481, 127 Kan. 230. 


2. Ampt v. Cincinnati, 3 Ohio S.& 
CP. Dir625.63,. 2) Ohio IN.P3t98 


3. Viterbo v. Friedlander, 7 S.Ct. 


UNFORESEEN—UNFORTUNATE 


“unforeseen misfortune or casualty,”* and “unfore- 


UNFORTUNATE. As designating a class of ben- 
eficiaries under a will,® it is said that the term is 
used in the sonse of “poor” or “indigent.” 


9625120. WIS. (1077 02830 Eide rinor 
Knapp v. Guerin, 81 So. 302, 306, 144 
La. 754. 


[a] Equivalent to “cas fortuit” of 
the French Code Napoleon.—Viterbo 
v. Friedlander, 7 S.Ct. 962, 120 U.S. 
707, 727, 30 L.Ed. 776. See also “Ca- 
sus Fortuitous” 11 C.J. p 31. 


[b] “Fortuitous event” equivalent. 
—Viterbo v. Friedlander, 7 S.Ct. 962, 
120 U.S. 707, 728, 30 L.Ed. 776. 


{c] “Irresistible force’? equivalent. 
—Viterbo v. Friedlander, 7 S.Ct. 962, 
120 U.S. 707, 728, 30 L.bd. 776 [eit 
Knapp vy. Guerin, 81 So. 302, 306, 144 
La. 754 (substituting “uncontrollable” 
for ‘‘irresistible’’)]. 


[d] “Vis major” equivalent.—With 
reference to termination of lease by 
total destruction of property, Civ. 
Code art 2697, “applies to cases where 
the property leased is destroyed by 
an ‘unforeseen event,’ which, in the 
civil law, is equivalent to vis major 
or uncontrollable force.’”’” Knapp v. 
Guerin, 81 So. 302, 306; 144 La. 754 
{cit Viterbo y. Friedlander, 7 S.Ct. 
962, 120 U.S. 707, 728, 30 L.Ed. 776 
(where somewhat similar language is 
used) J. 


“Vis major” [40 Cyc 213]. 


4  Z. Harrell & Co. v. Danks, 151 
S.W. 13, 14, 151 Ky. 71. 


[a] Held not “unforeseen misfor- 
tune or casualty.”—-A sale of stand- 
ing timber, to be removed within a 
given time, held to be a sale of only 
so much of the timber as is removed 
within that time, or in a reasonable 
time thereafter, if the purchaser is 
prevented from removing it by act of 
God or of the seller, or by some un- 
foreseen casualty or misfortune; and 
where standing timber was sold in 
May, to be removed in a year, and cut- 
ting was delayed until August and 
hauling until November, although the 
roads were in good condition in the 
fall, and it could easily have been re- 
moved, and although the buyer knew 
that the roads in winter would be bad, 
the buyer held not to have been pre- 
vented from removing it by “unfore- 
seen misfortune or casualty.” Z. Har- 
rell & Co. v. Danks, 151 S.W. 18, 14, 
iO dentsove mils 


5. Schwanewede v. North Hudson 
County R: Co., 51 A. 696, 67 N.J. Law 
449, 450; West Jersey R. Co. v. Ewan, 
27 A. 1064, 55 N.J.Law 574, 576. 


[a] Peril “recklessly incurred” 
distinguished.—‘There is a difference 
between an unforeseen peril and be- 
ing overtaken by one recklessly in- 
curred.” Schwanewede vy. North Hud- 
son’ County R. Co., 51 A. 696, 67 N-J. 
Law 449, 450 [cit West Jersey R. Co. 
v. Ewan, 27 A. 1064, 55 N.J.Law 574, 
576 (where similar expression is 
used) ]. 


6 See Wills [40 Cyc 1473-1483 
Sane Hal ale of beneficiaries by class- 
es) ]. 


7. Gidley v. Lovenberg, 79 S.W. 
831, 35 Tex.Civ-App. 203, 210. 


[a] Held not indefinite as desig- 
nation of class.—The word “unfor- 
tunate,”’ in a devise of a fund to be 
used in organizing and maintaining a 
home for bettering the condition and 
comforting the unfortunate widows 
and orphans of a certain city, held 


For later cases, developments and changes in the law see Annotations, same title and section number. 


UNFUNDED OR FLOATING DEBT—UNIFORM 


UNFUNDED OR FLOATING DEBT.* 
erence to the national debt, the term means, strictly, 
loans for which no permanent provision requires to 
be made, which have been obtained for temporary 
purposes, with the intention of paying them off with- 


in a brief period.® 


UNGOVERNABLE PASSIONS.?° 
_to be substantially the same as “passions beyond 


eontrol.’11 
UNGROUND.12 


UNHEALTHY. Not healthy; unsound.18 


NOSTRUM DEBERE EXISTI- 
MARE CONSTITUTUM ESSE EAM DOMUM UBI- 
QUISQUE SEDES ET TABULAS HABERET, 


UNICUIQUE 


With ref- | CISSET.14 


UNIFORM.'*° 


A term said 


persons and property alike;17 
other;18 applicable to all places, or to all divisions 
of a country ;'® applying alike to all within a class;*° 
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UNI DIVERSO JURE IN EANDEM REM VEN- 
IRE QUIS POTUIT EO JURE VENISSE PRA- 
SUMITUR QUOD FORTIUS AC MELIUS SIT.'° 


[§ 1] A. As Adjective. Affecting 
agreeing with each 


conforming to one rule?! or mode,?? or unvarying 


standard; .23 equable ;*4 
effect,?°® form or manner ;?7 
ferent times or places;?® not variable;*° operating 
with the same force and effect ;?! resembling itself 
substantially one and the same;?* 


at all times;*2 


SUARUMQUE RERUM CONSTITUTIONEM FE- 


used in the sense of “poor” or “in- 
digent,”’ and a devise for such widows 
and orphans held to be good, and not 
void on the theory that the class 
named is too indefinite. Gidley v. 
Lovenberg, 79 S.W. 831, 35 Tex.Civ. 
App. 203, 210. 


“Indigent” 31 C.J. p 884. 
“Poor” 49 C.J. p 1080. 


8. See also Floating Debt 26 C.J. 
p 742 and cross references thereun- 
der; Floating Indebtedness 26 C.J. 
p 742; Fund § 5 text and notes 6-11. 


9 Enc. Britannica [quot Peo. v. 
Carpenter, 52 N.Y.S. 781, 785, 31 App. 
Div. 603, 608]. 


[a] -What term includes.—‘‘Ex- 
chequer and treasury bills are includ- 
ed in this category, and such other 
moneys in the hands of a government 
as it may be required to reimburse 
at any moment. Where a government 
is the recipient of savings-banks de- 
posits, these may be included 
and SO, also, may the paper money 
which is issued so largely by some 
governments.” Ency. Britannica [quot 
Peo. v. Carpenter, 52 N.Y.S. 781, 785, 
31 App. Div. 603]. 


{b] Large unfunded debt indica- 
tive of critical financial condition.— 
“The unfunded debt of England is 
comparatively small, while in Austria 
and some other states, it has attained 
formidable and embarrassing dimen- 
sions. A state with an excessive float- 
ing debt must be regarded as in a 
very critical financial condition.” 
Ency. Britannica [quot Peo. v. Car- 
penter, 52 N.Y.S. 781, 785, 31 App.Div. 
603]. 

[c] “Funded debt” contrasted.— 
Encyclopedia Britannica [quot Peo. 
vy. Carpenter, 52 N.Y.S. 781, 785, 31 
App.Div. 603]. 

“Pounded debt” see Fund § 5 text 
and notes 6-11. 

10. See also Homicide §§ 16, 100, 
114, 115, 181. 


“Passion” 47 C.J. p 1375. 


11. Cook v. Com., 72 S.W. 283, 284, 
24 Ky.L. 1731. 


12. See Customs Duties § 36 text 
and note 82 (as applied to pepper un- 
der Tariff Act). 

13. Webster New Int. D. See Bate- 
man v.: Warfield, 77 S.H. 104, 12 Ga. 

App. 259. 

La] Impotent animal.—within 
stipulation that vendor did not war- 
rant health of a jack, “it can not be 
held as a matter of law that mere 
impotence renders an animal either 
unhealthy or unsound.” Bateman v. 
Warfield, 77 S.E. 104, 12 Ga.App. 259. 

“Healthy” see Health § 2. 

“Unsound” [39 Cyc 841]. 

14 <A maxim meaning “That is to 


be considered our home where we 
have our habitation and our account- 
books, and where we have established 
ourselves in business.” Morgan Leg. 
Max. [cit Dig. 50, 16, 203]. 


15. A maxim meaning “If one 
person is liable to different laws in 
regard to his one and the same act, he 
will be presumed to be subject to the 
law which is the best and the more 
efficient.” Morgan Leg.” Max. [cit 
Halkerstone Leg. Max. 181]. 


16. See also Uniformity post. 


Uniform meaning of words pre- 
sumed see Constitutional Law § 49. 


Uniform text books laws. see 
Schools and School Districts § 1072. 


17. Anderson L. D. [quot Bufkin 
v. Mitchell, 63 So. 458, 106 Miss. 253, 
259, 50 L.R.A.N.S. 428]. 


18. Peo. v. Vickroy, 107 N.E. 638, 
266 Ill. 384, 387 [cit Anderson L. D.; 
Century D.; New Standard D.; 39 
Cyc 685]. 


“Agreeing” 2 C.J. p 977 text and 
note 77. 


19.7 Century D: [quot Bufkin® “vi 
Mitchell, 63 So. 458, 106 Miss. 253, 259, 
50 L.R.A.N.S. 428, and cit Wot 


Vickroy, 107 N.E. 638, 266 Ill. 
387]. 
20. Bufkin v. Mitchell, 68 So. 458, 


106 Miss. 253, 259, 50 L.R.A.N.S. 428. 


[a] Bankruptcfes.—Construing the 
meaning of Const. art 1 § 8 cl 4, em- 
powering Congress to establish uni- 
form laws on the subject of bankrupt- 
cies, the court said: (1) ‘In order 
that bankruptcy statute, shall be 
“uniform,” it must apply to all bank- 
ruptcies.” In re Sink, 27 F.(2d) 361. 


21. Anderson L. D. [quot Bufkin 
v. Mitchell, 63 So. 458, 106 Miss. 253, 
259, 50 L.R.A.N.S. 428]. 


mone 54 C.J. p 1108. 


Peo. v. Vickroy, 107 N.E. 638, 
266" Ill. 384, 3887 [cit Anderson L. D.; 
Century D.; New Standard D.; 39 Cye 
685]; Atty.-Gen. v. Winnebago Lake 
& F. R. Plankroad Co., 11 Wis. 35, 40. 


“Mode” 40 C.J. p 1228. 


23. Peo. v. Vickroy, 107 N.E. 638, 
266 Ill. 384, 387 [cit Anderson L. D.; 


Century D.;, New Standard .D.;, 39 
Cyc 685], 

“Standard” 58 C.J. p 1317. 

24. Bufkin v. Mitchell, 63 So. 458, 


106 Miss. 253, 259, 50 L.R.A.N.S. 428. 


25. Lang v. Commonwealth, 226 S.W. 
379, 382, 190 Ky. 29; Hager v. Walker, 
107 S.W. 254, 128 Ky. 1, 11,129 Am.S.R. 
238,15 L.R.A.N.S. 195; Atlantic & N.C. 
R. Co. v. City of New Bern, 60 S.E. 
925, 147 N.C. 165, 167; Gatlin v. Town 
Of “LEArDOLror 1s INGO. 119. “L227 Vake 
County v. Schroder, 81 P. 942, 944, 47 
Or. 136, 141; Crawford y. Linn County, 


the same throughout the state;** 


equal;?> having the same 
not different?® at dif- 


unvariable.?® 


5 P. 738, 11 Or. 482, 485; Galveston, 
H. & S. A. R. Co. v. Davidson, (Téx.) 
93 S.W. 436, 457; Atty.-Gen. v. Winne- 
bago Lake & F. R. Plankroad Co., 11 
Wis. 35, 39. See also Licenses §§ 51- 
58; Taxation §§ 29-68. 


“Equal?” 20 C.J. p 1298. 


26. Jones v. Stokes, 89 S.E. 1078, 
145 Ga. 745, 749. 


[a] So construed in statute.—In 
construing Act of Aug. 13, 1910 (Acts 
[1910] p 90) regulating operation of 
motor vehicles, the court. said: 
“Among the purposes of the general 
act as stated in the caption was ‘to 
provide “uniform” rules regulating 
the running and speed’ of motor ve- 
hicles. ‘Uniform’ means having the 
same effect upon all persons coming 
within the operation of the general 
statute, to-wit: all the _ territory 
throughout the state and in every 
county thereof.” Jones v. Stokes, 89 
S.E. 1078, 1080, 145 Ga. 745, 749. 


“Effect” 19 C.J. p 1016. 


27. State Bd. of Assessors v. New 
Jersey Cent. R. Co., 4 A. 578, 627, 48 
N.J.Law 146, 290. 


“Porm” 26 C.J. p 981. 
“Manner” 38 C.J. p 958. 


23. State Bd. of Assessors v. New 
Jersey Cent. R. Co., 4 A. 578, 627, 48 
N.J.Law 146, 290. See infra note 29. 


29. Peo. v. Vickroy, 107 N.E. 638, 
266 Ill. 384, 387 [cit Anderson L. D. 
Century D.; New Standard D.; 39 
Cyc 685]. 


30. State Bd. of Assessors v. New 
Jersey Cent. R. Co., 4 A. 578, 627, 48 
N.J.Law 146, 290. 


31. Head Money Cases, 5 S8.Ct. 247, 
1f2 U.S. 580, 594, 28 L:-Kd. 798. 


“Force” 26 C.J. p 794. 


32. <Atty.-Gen. v. Winnebago Lake 
& EF. R. Plankroad Co., 11 Wis. 35, 40. 


33. Peo. v. Vickroy, 107 N.E. 6388, 
266 Ill. 384, 387 [cit ‘Anderson L. 1D: 
Century D.; New Standard D.; 39 
Cyc 685]. 


“Substantially” 60 C.J. p 979. 


34 Reynolds v. Board of Educa- 
tion of City of Topeka, 72 P. 274, 277, 
66 Kan. 672. 


[a] With reference to common 
school system.—Construing constitu- 
tional provision that “The Legisla- 
ture shall encourage the promotion 
of intellectual, moral, scientific and 
agricultural improvement by estab- 
lishing a uniform system of com- 


mon schools,” the court said: “It is 
said the word ‘uniform’ means ‘the 
same throughout the state.’” Rey- 


nolds v. Board of Education of City of 
Topeka, 72 P. 274, 277, 66 Kan. 672. 


35. Atty.-Gen. vy. Winnebago Lake, 
& F. R. Plankroad Co., 11 Wis. 35, 40. 
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“Uniform” 
sal.7736 


Uniform contract.37 


Other phrases: 
form,’*° “by a uniform rule,”*1 


36. Louisiana v. Pilsbury, 105 U. 
S. 278, 296, 26 L.Ed. 1090; Gallardo 
v. Porto Rico Ry., Light & Power Co., 
18 F.(2d) 918, 924; Ex parte Weis- 
berg, (Cal.) 12 P.(2d) 446, 449; Ex 
parte Sohncke, 82 P. 956, 148 Cal. 262, 
267, 113 Am.S.R. 326, 2 L.R.A.N.S. 813, 
7 Ann.Cas. 475; In re Zhizhuzza, 81 
P. 955, 147 Cal. 328, 334; Hellman v. 
Shoulters, 45 P. 1057, 44 P. 915, 114 
Cal. 136, 147; Brooks v. Hyde, 37 Cal. 
366, 376; Bourland y. Hildreth, 26 
Cal. 162, 256; Peo. v. Judge of the 
12th Dist., 17 Cal. 547, 554; Seaboard 
Acceptance Co. v. Shay, (Cal.App.) 
295 P. 523, 524; Watson v. Greely, 227 
P. 664, 67 Cal.App. 328, 345; Foucht 
v. Hirni, 208 P. 362, 57 Cal.App. 685, 
698; Crovatt v. Mason, 28 S.E. 891, 
101 Ga. 246, 250; State v. Bargus, 41 
N.E. 245, 53 Ohio St. 94, 108, 53,Am. 
spit Sa McGill v. State, 34 Ohio St. 

8, 0. 


“Universal” [39 Cyc 828]. 
37. “Contract” see Contracts § 1. 


38. See generally Building and 
Construction Contracts 9 C.J. p 688. 


39. Libbey v. Tidden, 78 N.E. 313, 
192 Mass. 175, 179, 181, (where it is 
said to be “well and favorably known 
to the trade’). 


40. Lang v. Commonwealth, 226 S. 
W. 379, 382, 190 Ky..29. See also 
Taxation § 31. 


41. Atlantic & N. C. R. Co. v. City 
of New Bern, 60 S.E. 925, 147 N.C. 
165, 166; Gatlin v. Town of Tarboro, 
78 N.C. 119, 121; State v. Jones, 37 N. 
E. 945, 948, 51 Ohio St. 492, 505 [quot 
Missouri, K.& T RyvaCo: of Texas v. 
Shannon, 100 5. W. 138, L000 Rex. 3:49; 
393n 10 TAR AGN. Ss 681]. 


42. Louisiana v. Pillsbury, 105 U. 
S. 278, 296, 26 L.Ed. 1090; Gallardo v. 
Porto Rico Ry., Light & Power Co., 
18 F.(2d) 918, 924; Sims v. Ahrens, 
271 S.W. 720, 167 Ark. 557, 566 [quot 
Ark. Const. art 16 § 5]; Peo, v. Cen- 
tral Pac. rCOn peomeal, ioTmAo4 S 
Peo. v. Coleman, 4 Cal. 46, 55, 60 Am. 
DD. 581; Hager v. Walker, 107 S.W. 
254, 128 Kyat 7, 15) LR ALN. 195), 
129 Am.S.R. 238; Cudahy Packing 
Co. v. Stovall, 72 So. 870, 112 Miss. 
106, 117; 
81 P. 942, 47 Or. 136, 140; Crawford 
Vosuinn: County, 5 BP. 738, 11 Or. 482, 
485; King v. Sullivan County, 160 S. 
W. 847, 128 Tenn. 393, 395; Missouri, 
K. & T. Ry. Co. of Texas v. Shannon, 
LOOSSIWielss, 100 Tex. 379, 392,910) Le 
R.A.N.S. 681; Galveston, H. & S. A. R. 
Co. v. Davidson, (Tex.) 93 S.W. 436, 
457. 


43. Bufkin v. Mitchell, 63 So. 458, 
106 Miss. 253, 262, 50 L.R.A.N.S, 428 
(in relation to free public schools). 


44. Fla. Const. art. 3 § 21 [quot 
State v. Daniels, 99 So. 804, 87 Ila. 
270, 286]; Ill. Const. art 6 § 29 [quot 
Peo. v. Kesner, 151 N.B. 481, 483, 321 
Ill. 230]; Iowa Const. art 3 § 30 [quot 
McAunich vy. Mississippi & M. R. Co., 
20 Iowa 338, 342]; Pa. Const. art 5 § 
26 [quot Commonwealth vy. Mathues, 
59 A. 961, 210 Pa. 372, 407; Common- 
wealth vy. State Treasurer, 13 Pa.Dist. 


has been distinguished from 


With reference to building 
contracts,®® the form of contract adopted and recom- 
mended for general use by the American institute of 
architects and the national association of builders.®® 


“Burdens of taxation must be uni- 
“equal and uni- 
form,’’*? “equal and uniform rights and privileges,’’** 


Lake County v. Schroder,’ 


UNIFORM 


“nniver- 


“general and of uniform operation,”’** “general and 


uniform laws,”#> “need not be uniform throughout 


231, 250]. : 


45. Ex p. Nowak, 195 P. 402, 184 
Cal. 701, 708; McConihe v. State, 17 
Fla. 238, 267; Peo. v. Vickroy, 107 N. 
E. 638, 266 Ill. 384, 388; Arms v. 
Ayer, 61 N.E. 851, 855, 192 Ill. 601, 
613; 85 Am.S.R. 357, 58) T.RAS 277; 
Peo. v. Wright, 70 Ill. 388, 398; Mid- 
west Mut. Ins. Ass’n v. De Hoet, 222 
N.W. 548, 208 Iowa 49, 54; McAunich 
v. Mississippi & M. R. Co., 20 Iowa 
338, 343; McGill v. State, 34 Ohio St. 
228, 243; Wisconsin Central Ry. Co. 
v. City of Superior, 140 N.W. 79, 81, 
152 Wis. 464. See Davis Coal Co. v. 
Polland, 62 N.E..492, 158 Ind. 607, 617, 
92 Am.S.R. 319; Winston v. Moore, 
91 A. 520, 524, 244 Pa. 447, L.R.A. 
1915A 1190, Ann.Cas.1915C 498 (last 
two cases using singular). See also 
Taxation §& 44-49 


46. Greater New York Charter (L. 
[1897]. e¢, 378) § 1091: [quot Brady. v. 
Board of Education, 239 H.Y.S. 642, 
644, 1386 Mise. 1]. 


[a] Important in interpreting Edu- 
cation Law.—After discussing the 
first teachers’ salary law applicable 
to the City of New York as contained 
in Greater New York Charter (L. 
[1897] c 878) § 1091, and setting out 
some of its provisions with refer- 
ence to schedules of salaries, the 
court said: “It also contains the 
following provision, which may have 
some bearing on the interpretation 
of the word ‘uniform’ as employed in 
the Education Law: ‘Said salaries 
need not be uniform throughout all 
the several boroughs, nor in any two 
of them, nor throughout any one bor- 
ough.’” Brady v. Board of Educa- 
tion, 239 N.Y.S. 642, 644, 136 Misc. 1. 


47. Ill. Const. art 6 §, 29 [quot 
Peo. v. Kesner, 151 N.E. 481, 483, 321 
Ill. 230]. 


[a] Constitutional mandate held 
not violated.——Local Improvement 
Act (1897) §§ 65, 67, as amended by 
L. (1917) p 244, and Revenue Act 
(VS7Z). 188 178, 182) 184) 185191 as 
amended by L. (1919) p 766, provid- 
ing that, in cities of one hundred 
thousand population, application for 
judgment and sale of property for de- 
linquent assessments should be made 
at later date than in others, held not 
to violate Const. art 6 § 29, providing 
for uniform proceedings and practice 
of courts, since such expression 
means form in which actions are 
brought and manner of conducting 
suits, which are not disturbed. Peo. 
v. Kesner, 151 N.E. 481, 483, 321 Ill. 
230. 


48. Hilger v. Moore, 182 P. 477, 483, 
56 Mont. 146. 


49. Jordan v. Duval County, 66 So. 
298, 68 Fla. 48, 51; Hager v. Walker, 
107 S.W. 254, 128 Ky. 1, 17, 129 Am.S. 
R. 288, 15 L.R.A.N.S. 195; Lake Coun- 
ty v. Schroder, 81 P. 942, 47 Or: 136, 
140; Crawford vy, Linn County, 5 P. 
7388, 11 Or. 482, 484; Atty.-Gen. v. 
Winnebago Lake & F. R. Plankroad 
Co.;, Ll Wiss35, 39: 


50. Jordan v. Duval County, 66 So. 


all the several boroughs,’”’*® “proceedings and prac- 
tice of all courts 
form ad valorem system,”*® “uniform and equal,’’*® 
“uniform and equal rate.of taxation,”®° “uniform and 
mutual,”’®! “uniform and without discrimination,’® 

“uniform assessments, 53 “oniform as to the ela 
upon which it oper ates, 754 ‘oniform charge, 
form educational facilities,”®° “uniform “inerease in 


shall be uniform,”4? “uni- 


55 bn 


298, 68 Fla. 48, 51. 


{a] Constitutional phrase con- 
strued.—In holding constitutional an 
act authorizing a county bond issue, 
and taxation to pay the same, for the 
purpose of acquiring a site for, con- 
structing, equipping, and maintain- 
ing an armory for the state volunteer 
troops, if approved by the voters of 
the county, the court, rejecting the’ 
contention that the act was violative 
of Const. art 9, § 1, said: ‘As applied 
to the taxing power that may be con- 
ferred upon counties, the organic 
mandate that ‘the Legislature shall 
provide for a uniform and equal rate 
of taxation’ does not require that the 
rate of taxation shall be the same 
in each and every county, but that all 
property which is legally taxable for 
a given purpose shall be subjected to 
‘a uniform and equal rate of taxa- 
tion.’”” Jordan v. Duval County, 66 
So. 298. 68 Fla. 48, 51. 


51. Okl. Const. art 19 § 3 (relat- 
ing to insurance organizations and re- 
quiring interests of members in fra- 
ternal insurance order to be “uniform 
and mutual’) [quot Naill v. Order of 
Commercial Travelers of America, 
229 P. 833, 837, 103 Okl. 179; Modern 
Order of Pretorians v. Bloom, 171 P. 
917, 69 Okl. 219, 220]. 


52. Town of Lonoke v. W. 
Bransford & Son, 216 S.W. 38, 40, i 
Ark. 18. 


{a] In municipal charter of water 
company.—Construing the charter of 
a water company, where the svidence 
showed itt was granted upon .condi- 
tion that a stated monthly rate 
should be charged, the court said: 
“The phrase ‘uniform and without 
discrimination’ used in the charter 
must be read in the light of this evi- 
dence. When so read, it clearly 
means that every residence and busi- 
ness house using water must pay 

. , [stated amount] per month 
for water, irrespective of the amount 
used.” Town of Lonoke v. W. Y. 
Bransford & Son, 216 S.W. 38, 40, 141 


ee 18. See also Waters [40 Cyc 
02). ; 
53. Mineral R. R. & Mining Co. v. 


Northumberland County Com’rs, 78 


A. 991, 998, 229 Pa. 436. 


54. State Railroad Tax Cases, 92 
U.S. 575, 611, 23 L.Ed. 663. 


55. Attorney-General for Victoria 
v. Melbourne Corporation, 5 Austr. 
C.L.R. 257, 260 (as used in Electric 
ae and Power Act 1901 (No. 1775) 
8 . 

56. Reynolds v. Board of Educa- 
tion of City of Topeka, 72 P. 274, 277, 
66 Kan. 672; Bufkin v. Mitchell, 63 
So. 458, 106 Miss. 253, 262, 50 L.R.A. 
N.S. 428. 


[a] Does not require absolute 
equality.—‘‘Such facilities may be 

maintained with great simplicity of 
organization in sparsely settled re- 
gions, while the most elaborate ma- 
chinery is necessary to meet the re- 
quirements of dense povulations in 
cities. The system of schools, how- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


the values,”®? “uniform in their 
operation,”®§ 
method,’’°® “uniform mode,’’®? 


eriminatory Matec “oniform on 


“qniform on the same class of subjects,’®* “uni- 
form operation,’”®> “uniform operation throughout 
“gniform rate of 


the state,”°* “uniform rate,’’®7 


“uniform license fee,” 
“gniform, nondis- 


UNIFORM 


application and 
“nniform 
salaries for 


all property,”®*® | series,’’73 


ment,”?7 “ 


assessment and taxation,’®* “uniform rule of taxa- 


ever, is uniform.” Bufkin v. Mitchell, 
638 So. 458, 106 Miss. 253, 262, 50 L. 
R.A.N.S. 428 [cit Reynolds v. Board 
of Education of City of Topeka, 72 
P. 274, 277, 66 Kan. ae 


57. Mineral R. & Mining Co. v. 
Northumberland Sonne Com’rs, 78 
A. 991, 998, 229 Pa. 436. 


{a] Not test of “uniform assess- 
ment.”—“Uniform increase in the 
values of real estate throughout the 
entire district is not the test of uni- 
form assessments.” Mineral R. R. & 
Mining Co. v. Northumberland Coun- 
ty Com’rs, 78 A. 991, 998, 229 Pa. 436. 


58. Midwest Mut. Ins. Ass’n v. De 
Hoet, 222 N.W. 548, 208 Iowa 49, 52. 


{a] Meaning of phrase.—In hold- 
ing a statute not objectionable as 
elass legislation, the court said: ‘‘The 
Constitution requires that laws ‘be 
uniform in their application and op- 
eration. This means that they must 
be applicable to all persons under like 
circumstances.” Midwest Mut. Ins. 
Ass'n v. De Hoet, 222 N.W. 548, 208 
Iowa 49, 52. 


59. Fox v. Knickerbocker Engrav- 
ing Co.,:158 F. 422. 
{a] In relation to patents.—In de- 


termining the measure of damages 
for patent infringement by the “uni- 
form license fee’ for use of the pat- 
ented article, the court said: “I know 
of no law that prevents a change in 
the amount charged as a license fee 
at a given time. To make it ‘uniform’ 
it is not necessary that it be uniform 
for-all time, or that each and every 
person taking a license shall pay that 
exact sum under all circumstances 
and conditions. If it is uniform for a 
considerable period of time, and ac- 
cepted and paid by those who take 
licenses during that time, it answers 
the rules of law, even if, during that 
period, for some peculiar reason or 
special circumstances, a lesser. fee is 
accepted from a few persons.” Fox 
vy. Knickerbocker Engraving Co., 158 
EY. 422, 427. 


60. Kentucky Railroad Cases, 6 S. 
Cty 57,21) 5S Us Sunell, 38 eo eked. 414 
{quot "Hilger v. Moore, 182 P. 477, 483, 
56 Mont. 146]; State v. City of Balti- 
more, 65 A. 369, 105 Md. 1, 7, 11 Ann. 
Cas. 716 (all cases relating to taxa- 
tion). 


61. Hilger v. Moore, 182 P. 477, 
481, 56 Mont. 146 (of assessment and 
taxation). 


62. Town of Lonoke v. W. 
Bransford & Son, 216 S.W. 38, 40, Hi 
ATK. ©1'8¢ 


63. S. D. Const. art 11 § 2 [quot 
Ewert v. Taylor, 160 N.W. 797, 38 S.D. 
124, 135]. 


64. Mont. Const. art 12 § 11 [quot 
Hilger v. Moore, 182 P. 477, 480, 56 
Mont, 146 (with reference to taxes) ]. 
See Okl. Const. art 10 § 5 (using “up- 
on” instead of “on’’) [quot Blake v. 
Young, 261 P. 928, 924, 128 Okl. 153]. 


65. Ex p. Weisberg, (Cal.) 12 P. 
(2d) 446, 449; In re, Sumida, 170 P. 
823, 824, 177 Gal. 388, 391; Ex p. Mil- 
ler, 124 P. 427, 162 Cal. 687, 698; Ex 
parte Sohncke, 82 P. 956, 148 Cal. 262, 
113) Am. SeR. 236, 2 L.R.A.N.S. 813; 
In re Zhizhuzza, 81 P. 955, 147 Cal. 


328, 334; Hellman y. Shoulters, 44 P. 
915, 45 P. 1057, 114 Cal. 136, 147; Peo. 
v. Henshaw, 18 P. 413, 76 Cal. 436, 445; 
Peo. v. Central Pac. R. Co., 43 Cal. 398, 
433; Brooks v. Hyde, 37 Cal. 366, 375; 
Bourland y. Hildreth, 26 Cal. 162, 256; 
French v. Teschemaker, 24 Cal. 518, 
544; Peo. v. Judge of the 12th Dist., 
17 Cal. 547, 554; Peo. v. Coleman, 4 
Cal. 46, 55, 60 Am.D. 581; Seaboard 
Acceptance Co. v. Shay, (Cal.App.) 
295.-P-523, 524: (Gregory v. Hecke; 
Ze Orbe ei Olena iOMeCAleADD.| 20.7 220 Ls 
Foucht, Vv... Mirni; (208. 362,57 Cal. 
App. 685, 699; McConihe vy. State, 17 
Fla. 238, 267; Abbott v. Commission- 
ers of Roads & Revenue of Fulton 
County, 129 S.E. 38, 160 Ga. 657, 663; 
Cooper v. Rollins, 110 S.E. 726, 157 
Ga. 588, 592, 20 A.L.R. 1105; Crovatt 
We Mason, 28 S.B. 891, 101 Ga. 246, 250; 
Big Wood Canal Co. v. Chapman, 263 
P. 45, 45 Idaho 380, 404; Arns v. 
Ayer, 61 N.E. 851, 855, 192 Tl. 601, 85 
WAIN. Oly 86) duiReAe 2Tls ? Peo. v2 
Vickroy, 107 N.E. 638, 266 Ill. 384, 
3888; Peo. v. Wright, 70 Ill. 388, 398; 
Mid West Mut. Ins. Assoc. v. De Hoet, 
222 N.W. 548, 208 Iowa 49, 54; Mc- 
Aunich vy. Mississippi & M. R. Co., 20 
Iowa 338, 342; McCormick v. Rusch, 
15 Iowa 127, 129, 88 Am.D. 401; State 
v. Common School Dist. No. 78 of 
Washington County, 230 N.W. 115, 
116, 180 Minn. 44; Stevens v. Village 
of Nashwauk, 200 N.W. 927, 929, 161 
Minn. 20; State v. Cowell, 142 N.E. 
401, 402, 109 Ohio St. 383; State v. 
Spellmire, 65 N.E. 619, 621, 67 Ohio 
St. 77; McGill v. State, 34 Ohio St. 
228, 241; Winston v. Moore, 91 A. 520, 
524, 244 Pa. 447, L.R.A.1915A 1190, 
Ann.Cas.1915C 498; Commonwealth v. 
Mathues, 59 A. 961, 210 Pa. 372, 408; 
Commonwealth v. State Treasurer, 13 
Pa.Dist. 231, 251; Wisconsin Central 
Ry. Co. v. City of Superior, 140 N.W. 
79, 81, 152 Wis. 464. See also Stat- 
utes § 309 et seq; Taxation § $81. 


66. State v. Daniels, 99 So. 804, 
87 Fla. 270, 286; Abbott v. Commis- 
sioners of Roads and Revenues of 
Fulton County, 129 S.E. 38, 41, 160 
Ga. 657, 658; Cooper v. Rollins, 110 
S.E. 726, 152 Ga. 588, 591, 20 IN es 
1105; Stevens v. Village of Nash- 
wauk, 200 N.W. 927, 929, 161 Minn. 
20; State v. Powell, 142 N.E. 401, 109 
Ohio St. 383; State-v. Spellmire, 65 
N.E. 619, 622, 67 Ohio St. 77, 86; State 
v. Bargus, 41 N.E. 245, 58 Ohio St. 94, 
108, 53 Am.S.R. 628; McGill v. State, 
34 Ohio St. 228, 244. See Wisconsin 
Central Ry. Co. v. City of Superior, 
140° N.W. 79, 81, 152 Wis. 464. 


[a] “Universal.’—Where the con- 
stitutional phrase was “uniform op- 
eration throughout the state,” the 
meaning of ‘“uniform’’ was held to 
be “universal.’’ State v. Spellmire, 
65 N.E. 619, 622, 67 Ohio St. 77, 86. 


67. In re Opinion of the Justices, 
O3F A. old rola ON. Ed. Oli Winited 
New Jersey Ry. & Canal Co. v. State 
Bd. of Assessors, 67 A. 438, 75 N.J. 
Law 35, 48. 


68. Mont. Const. art 12 § 1 [quot 
Hilger v. Moore, 182 P. 477, 480, 56 
Mont. 146]. 


- 69. Gallardo v. Porto Rico Ry., 
oe & Power Co., 18 F.(2d) 918, 
924. 


70. Salem & Pennsgrove Traction 


“gniform state tax,’’7+4 
of common schools,”?> “uniform system of free pub- 
lic schools,”?® “uniform system of municipal govern- 
uniform system of publie schools,”7® “uni- 
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tion,”®® “uniform rules,”’° “uniform rules regulat- 
ing running and speed,’ 


“aniform schedules of 
teaching staff,”7* “uniform 
“yniform system 


Co. v. State Bd. of Taxes & Assess- 
ment, 117 A. 401, 97 N.J.Law 386, 387; 
Central R. Co. of New Jersey v. State 
Bd. of Assessors, 67 A. 672, 75 N.J. 
Law 120, 145, 147; Bergen & D. R. 
Co. v. State Bd. of Assessors, 67 A. 
668, 672, 74 N.J.Law 742; State Bd. 
of Assessors v. New Jersey Cent. R. 


aa 4 A. 578, 627, 48 N.J.Law 146, 
71. Jones v. Stokes, 89 S.E. 1078, 


145 Ga. 745, 749. 


72. Brady v. Board of Education, 
239 N.Y.S. 642, 646, 136 Misc. 1. 


State v. Fairchild, 125 P. 4¢, 
42, 87 Kan. 781. See also Schools 
and School Districts § 1072. 


74. United New Jersey Ry. & 
Canal Co. v. State Bd. of Assessors, 
67 A. 438, 75 N.J.Law 35, 48. 


75,)-IndaConst. art. 80st Gl Gs Sr 
48) [quot Cory v. Carter, 48 Ind. 327, 
334, 17 Am.R. 738]; Kan. Const. art 
6 § 2 [quot Reynolds v. Board of Edu- 
cation of City of Topeka, 72 P. 274, 
277, 66 Kan. 672 (quot Bufkin v., 
Mitchell, 63 So. 458, 106 Miss. 253, 262, 
50 L.R.A.N.S. 428) ]. 


[a] In constitution.—In a proceed- 
ing by mandate whereby a negro 
sought to compel the admission of his 
children and grandchildren to a school 
for white children, the court, in con- 
struing the language’ used in Ind. 
Const. art 8 § 1 (1 G. & H. 48) de- 
claring that . . “it shall be duty 
of the General Assembly to 
provide by law for a general and uni- 
form system of common _ schools,” 
said: “It must be uniform, the uni- 
formity required has reference to the 
mode of government and discipline, 
the branches of learning taught, and 
the qualifications as to age and ad- 
vancement in learning required of all 
pupils as conditions of their admis- 
sion. It does not mean that all the 
schools Shall be of the same size and 
grade, or that all the branches of 
learning taught in one school shall be 
taught in all other schools, or that the 
qualifications as to age and advance- 
ment, which would admit a pupil in 
one school, would entitle such pupil 
to admission into all the other 
schools.” Cory v. Carter, 48 Ind. 327, 
359, 17 Am.R. 738 [quot Reynolds v. 
Board of Education of City of Topeka, 
72 P. 274, 277, 66 Kan. 672, 680 (con- 
struing similar provision in Kan. 
Const. art 6 § 2)]. To similar effect 
Bufkin vy. Mitchell, 63 So. 458, 106 
Miss. 258, 262, 50 L.R.A.N.S. 428. 


76. Miss. Const. art 8 § 201 [quot 
Bufkin v. Mitchell, 63 So. 458, 106 
Miss. 253, 257, 50 L. R. A.N.S. 428]. 


Tia tia., COnSt.. aut mse Suns ee ROTO 
Enterprise v. State, 10 So. 740, 29 Fla. 
128, 149; McConihe v. State, 17 Fla. 
238, 269] 


78. Board of Education v. Board 
of Com’rs of Granville County, 93 S. 
EH. 1001, 174 N.C. 469, 472. 


{a] In  constitution.—Construing 
Const. aret.9)$72 which directs that the 
general assembly “shall provide by 
taxation and otherwise for a general 
and uniform system of public 
schools,” the court said: “The term 
‘uniform’ here clearly does not relate 


1238 [65 C.J.] 


form throughout,”7® - “uniform 


[§ 2] B. As Noun. A dress of a particular style 
same service, or- 


or fashion worn by persons in the 
der, or the like, by means of which 


to ‘schools,’ requiring that each and 
every school in the same or other dis- 
triets throughout the state shall be 
of the same fixed grade, regardless of 
the age or attainments of the pupils, 
but the term has reference to and 
qualifies the word ‘system,’ and is 
sufficiently complied with where, by 
statute or authorized regulation of the 
public school authorities, provision is 
made for the establishment of 
schools of like kind throughout all 
sections of the state and available to 
ail of the school population of the ter- 
ritories contributing to their sup- 
port.” Board of Education v. Board 
of Com’rs. of Granville County, 93 S.B. 
1001, 1002, 174 N.C. 469, 473._ 


{b] County high schools held in- 
cluded, within above cited constitu- 
tional provision. Board of Education 
v. Board of Com’rs of Granville Coun- 
De 93 S.E. 1001, 174 N.C. 469, 472, 


79. Kennebunk, Kennebunkport & 
Wells Water Dist. v. Inhabitants of 
ED ee Wells, 147 A. 188, 128 Me. 
256, ; 


[a] “Just and reasonable.”—Priv. 
& Sp. L. (1921) ¢ 159 § 11, declaring 
that rates established by trustees of 
water district must be “uniform 
throughout,” held to mean that rates 
established must be reasonable and 
just, and without unjust discrimina- 
tion between takers of same class, 
having reference to nature of service 
and cost of supplying it. Kennebunk, 
Kennebunkport & Wells Water Dist. 
v. Inhabitants of Town of Wells, 147 
A. 188, 128 Me. 256, 259. See also 
Waters [40 Cyc 802]. 


go. Ark. Const. art 16 § 5 [quot 
Sims v. Ahrens, 271 S.W. 720, 167 Ark. 
557, 566]; Coulter v. Pool, 201 P., 
120, 124, 187 Cal. 181; Watson v. 
Greely, 227 P. 664, 67 Cal.App. 328, 


336; Hager v. Walker, 107 S.W. 254, 
28 ey. lod, 16 TRANS. 195; 1L29) 
Am.S.R. 238; Winston vy. Moore, 91 


A. 520, 524, 244 Pa. 447, L.R.A.1915A 
1190, Ann.Cas.1915C 498; King -v. 
Sullivan LOO, 160 S.W. 847, 128 
Tenn. 393, 395 


81. Head Mohey Cases, 5 S.Ct. 247, 
112 U.S. 580, 594, 28 L.Ed. 798; State 
Bd. of Assessors v. New Jersey Cent. 
R. Co., 4 A. 578, 627, 48 N.J.Law 146, 
290; Atty.- -Gen, v. ‘Winnebago Laké 
& F. R. Plankroad Co., 11 Wis. 35, 41. 


82. Hager v. Walker, 107 S.W. 254, 
128 Ky. 1, 7, 129 Am.S.R. 238, 15 L.R. 
A.N.S. 195. 


83. Kennebunk, Kennebunkport & 
Wells Water Dist. v. Inhabitants of 
Town of Wells, 147 A. 188,*128 Me. 
256, 259 (relating to water rates). 


84. Webster New Int. D. See 
Montgomery Light & Traction Co. vy. 
‘Avant, 80 So. 497, 202 Ala. 404, 406, 3 
A.L.R. 384. 


[a] Detective’s badge.—(1) ‘The 
‘badge’ of a detective or ‘plain clothes 
man’ was the only uniform or insignia 
of authority prescribed by the goy- 
erning authority of the city having 
control of such official, required to 
be worn and exhibited by that official 
on demand.” Montgomery Light & 


throughout 
state, qUS see seer throughout the Waited States,’ e+ 
“uniform upon all property subject to taxation,”®? 
and “uniform within the district.’’§3 


UNIFORM—UNIFORMITY 


the 
Phrase: 


Toy nee 
they have a dis- 


Traction Co. v. Avant, 80 So. 497, 202 
Ala. 404, 406, 3 A.L.R. 384. (2) “The 
uniform of a ‘plain clothes man’ or 
of a city detective was and is the 
badge worn by defendant [such of- 
ficer].””.. Montgomery Light & Trac- 
tion Co, v. Avant, 80 So. 497, 202 Ala. 
404, 405, 3 A.L.R. 384. 


85. Montgomery Light & Traction 
Co. v. Avant, 80 So. 497, 202 Ala. 404, 
405, 3 A.L.R. 384. 


[a] In traction ordinance.—Under 
ordinance requiring traction company 
to transport free members of the po- 
lice force and fire department “when 
in uniform,” a plain clothes man, 
whose only prescribed uniform was a 
metal badge which might be worn 
concealed, held to satisfy the meaning 
of the phrase, “when in uniform,” 
while wearing such badge. Montgom- 
ery Light & Traction Co. v. Avant, 80 
ay 497, 498, 202 Ala. 404, 406, 3 A.L.R. 


86. Uniformity of: 


Assessments see Municipal Corpora- 
tions § 2820. 


Bankruptcy laws see Bankruptcy §8§ 


Construction of constitutional pro- 
yaeton see Constitutional Law § 
9 


Seon, government see Counties § 


Customs and Usages § 10. 
Licenses §§ 51-58. 


Operation of general laws see Stat- 
utes §§ 309, 310. 


Taxation §§ 29-68. 

poe ene eens see Taxation §§ 888, 
v . 

Text books see Schools and School 


Districts §§ 1071-1076. 
Water rates see Waters [40 Cyc 802]. 


87. Webster New Int. D. 
“Uniform” ante. 


88. McConihe vy. State, 17 Fla. 238, 
270 [quot Enterprise v. State, 10 So. 
740, 29 Fla. 128, 149]; Naill v. Order 
of United Commercial Travelers of 
America, 229 P. 8338, 837, 103 Okl. hak 
Modern Order of Preetorians v. Bloo 
171-P. 917%,, 920, 69: Ok1. 219), 222 Gast 
two cases construing Okl. Const. art 
19 § 8, requiring the interests of mem- 
bers in fraternal insurance orders to 
be “uniform and mutual’). 


“Conformity” 12 C.J. p 486. 
“Pattern” 48 C.J. p 420. 


89. McConihe v. State, 17 Fla. 238, 
270 [quot Enterprise vy. State, 10 So. 
740, 29 Fla. 128, 149]. 


90. Head Money Cases, 5 S.Ct. 247, 
112 U.S. 580, 595, 28 L.Hd. 798; State 
Railroad Tax Cases, 92 U.S. 575, 612, 
23 L.Ed. 663; Hager v. Walker, 107 S. 
W. 254, 128 Ky. 1, 20, 129 Am.S.R, 238, 
15 L.R.A.N.S. 195; Kennebunk, Ken- 
nebunkport & Wells Water Dist. v. 
Inhabitants of Town of Wells, 147 A. 
188, 128 Me. 256, 260; State Bd. of 
Assessors v. New Jersey Cent. R. Co., 
4 A. 578, 627, 48 N.J.Law 146, 290; 


tinctive appearance. 
“When in uniform.”85 
UNIFORMITY.®¢ 


form or unvarying.*? 
a conformity to one pattern;’® consistency ;°° equal- 
resemblance ;° 
{ guished from “universality.” 


Quality or state of being uni- 
It is said the term indicates 


sameness;?? and is distin- 


Hart v. Bd. of Com’rs of Burke Coun- 
ty) 34 SB 4.08 192 NEC) LG Ta ea 
Norfolk Southern R. Co. v. Lacy, 122 
SB "768, .01 00, INGC. "66. C200 os bnemige 

Harleigh Realty Co., 149 A. 658, 655, 
299 Pa. 385; Ewert Vv. Taylor, 160 ING 
W.. 797, 38 'S.D. 124, 147; Galveston, 
H. & S. A. R. Co. v. Davidson, (Tex.) 
93 S.W. 436, 457. 


[a] Absolute or perfect uniform- 
ity impossible.-—(1) ‘Absolute uni- 
formity may not be attainable in prac- 
tice but an approximation to it is pos- 
sible.’ People v. Vickroy, 107 N.E. 
63352662 111. 4884, 5889:5 (2) ees Rertece 
uniformity and perfect equality of 
taxation, in all the aspects in which 
the human mind can view it, is a 
baseless dream, as this court has said 
more than once.” Head Money Cases, 
5 S.Ct. 247, 112 U.S. 580, 595, 28 Hd. 
798 [cit State Railroad Tax Cases, 92 
U.S. 575, 612, 23 L.Ed. 663 (where 
similar language is used), and quot 
State Bd. of Assessors v. New Jersey 
Cent. R. Co., 4 A. 578, 627, 48 N.J.Law 
146, 290; Norfolk Southern R. Coan 
Lacy, 122-S.E. 763, 187 N.C. 615, 620 
(quot .Hart. v....Bd..-of. Com’rss of 
Burke County, 134 S.B. 403, 192 N.C. 
161, 164 [last two cases omitting “As 
this court has said more than once”’}) : 
Missouri, K. & T. Ry. Co. of. Texas 
v. Shannon, 100 S.W. 138, 100 Tex. 379, 
392, 10 L.R.A.N-S. 681]. (3) ‘‘Abso- 
lute uniformity in public service 
rates, like uniformity in taxation, is 
unattainable. It can only be ap- 
proximated.” Kennebunk, Kenne- 
bunkport & Wells Water Dist. v. In- 
habitants of Town of Wells, 147 A. 
188, 128 Me. 256, 260. (4) “It is con- 
ceded that absolute equality and uni- 
formity of legislation upon the sub- 
ject of taxation is beyond human at- 
tainment.” Galveston, H. & 8S. A. R. 
Co. v. Davidson, (Tex.) 93 S.W. 436, 
457. (5) ‘Perfect equality and per- 
fect uniformity of taxation as re- 
gards individuals or corporations, or 
the different classes of property sub- 
ject to taxation, is a dream un- 
realized.” State Railroad Tax Cases, 
92 U.S. 575, 612, 23 L.Ed. 663 [quot 
Hager v. Walker, 107 S.W. 254, 128 
Ky. 1,.20, 129 Am.S.R. 288, 15 L. R.A. 
INES 95, 


“Equality” 20 C.J. p 1300. ( 


91. McConihe v. State, 17 Fla. 238, 
270 [quot Enterprise v. State, 10 So. 
740, 29 Fla. 128, 149]. 


“Resemblance” see Evidence § 715. 


92. McConihe v. State, 17 Fla. 238, 
270 [quot Enterprise v. State, 10 So. 
740, 29 Fla. 128, 149]; Naill v. Order 
of Commercial Travelers of America, 
229 P. 833, 837, 108 Okl. 179; Modern 
Order of Preetorians v. Bloom, 171 P. 
917; 69 OK]. 219, 222. 


“Sameness” 56 C.J. p 124. 


93. Gallardo v. Porto Rico. Ry 
Light & Power Co., 18 F.(2d) 918, 925. 
State v. Daniels, 99 So. 804, 87 Fla. 
270, 287; Abbott v. Commissioners of 
Roads and Revenues of Fulton Coun- 
ty, 129 S.E. 38, 160 Ga. 657, 663; Coop- 
er v. Rollins, 140 SB. 726, 152 Ga. 588, 
592, 20 ALR. 11053 In re Harleigh 
Realty Coy. 149" AS 653, 655, 299 Pa. 
385. See also Uniform § 1 text and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Phrase: 


one-sided.?® 
Unilateral mistake.®® 


against a stranger. 
Another phrase: 
UNILATERAL CONTRACT.® 


note 66 [al]. 


[a] “UWniversality” contrasted.— 
(1) “Uniformity of operation through- 
out the state, does not require uni- 
versality of operation throughout the 
state. The former relates to similar- 
ity of conditions affecting subjects or 
localities of the state that are ap- 
propriately classified. The latter re- 
lates to the whole and every part of 
the state.’”’ State v. Daniel, 99 So. 804, 
$7 Fla. 270, 287° (construing Fla. 
Const. art 3 § 21). 


94. State v. Bargus, 41 N.E. 245, 
53 Ohio St. 94, 109, 53 Am.S.R. 628. 


[a] What is required by term.— 
“Uniformity of operation. requires 
that laws shall operate in all parts of 
the state where are found the condi- 
tions which are the subjects of the 
legislation.” State v. Bargus, 41 N.E. 
245, 58 Ohio St. 94, 109, 53 Am.S.R. 
628. 


95. See also Bilateral 7 C.J. p 1177; 
Mutual 44 C.J. p 1500. 


96. Webster New Int. D. See cas- 
es infra notes 97, 98. 


97. Commissioner of Internal 
Revenue v. Hind, 52 F.(2d) 1075, 1077. 
See Perfection Mattress & Spring Co. 
v. Dupree, 113 So.:74, 216 Ala. 303, 307. 


{a] One of essential elements.— 
In emphasizing the unilateral char- 
acter of waivers of the defense of 
limitations, under the Revenue Acts, 
by a taxpayer, the court said: “Ex- 
amining the meaning of ‘unilateral,’ 
we find that one of its essential ele- 
ments is ‘binding on one party but 
not on the other.’ Words and Phras- 
es, Third Series, vol. 7, page 722. 
That being the case, the Commission- 
er’s signature was not indispensable 
to the waiver, since the Commissioner 
was not thereby waiving any right.” 
Commissioner of Internal Revenue v. 
Hind, 52 F.(2d) 1075, 1077. 


98. Webster New Int. D. See High 
Wheel Auto Parts Co. v. Journal Co. 
of Troy, 98 N.H. 442, 443, 50 Ind.App. 
396. 

99. Ground for reformation or 
rescission see Cancellation of Instru- 
ments § 18; Reformation of Instru- 
ments § 58. 


“Mistake” 40 C.J. p 1226. 


1. Green v. Stone, 34 A. 1099, 54 N. 
J.Eq. 387, 396, 55 Am.S.R. 577. See 
Kant v. Atlanta, B. & A. R. Co., 66 So. 
598, 189 Ala. 48, 50. See also Con- 
tracts §§ 255-258. 

fa] “Mutual mistake” distin- 
guished.— Kant v. Atlanta, B. & A. R. 
Co., 66 So. 598, 189 Ala. 48, 50; Green 
vy. Stone, 34 A. 1099, 54 N.J.Eq. 387, 
.396, 55 Am.S.R. 577. 


“Mutual mistake” 40 C.J. p 1228. 


‘Uniformity of operation.’’9# 


_UNILATERAL.°® Being on, or affecting, but one 
side;°° binding on one party but not on the other;97 


With reference to 
tract, a mistake on the part of one of the 
only; and a mistake or misunderstanding 
party to a transaction is sometimes so styled.? 


Unilateral record. A record’ offered to show a 
particular fact, as a prima facie case, either for or 


“Voluntary unilateral waiver.”® 


UNIFORMITY—UNIMPROVED 


[65 C.J.] 1239 


UNILATERAL MISTAKE." 
UNILATERAL RECORD.? 
UNIMPEACHABLE. Not impeachable; 


not to 


be called into question.® 


a con- 
parties 
of one 


Unimpeachable evidence.1° 
statute!! to describe the evidence whereby a holo- 
graphic will may be proved.1? 


A phrase used in a 


Unimpeachable witness.1? One whom the jury find 
to have spoken truthfully and whose conclusions they 
find to be correct.+4 


UNIMPROVED.'15 
conveys the idea of absence of cultivation,+® in a 


In reference to land, the term 


state of nature,?” not improved in any way,?* un- 


2o-kant v.. Atlantayis) & As RCo. 
66 So. 598, 189 Ala. 48, 50. 


Ss. “Record” 53 C.J. p. 597. 
Records § 1. 


_4& 2 Wharton Ev. § 820 [quot Col- 
ligan v. Cooney, 64 S.W. 31, 107 Tenn. 


See 


224,: 227]; See also Judgments § 
1405 et seq. 
fa] “Even parol evidence may be 


used, to explain their applicability in 
such a case.” 2 Wharton Ev. § 280 
[quot Colligan v. Cooney, 64 S.W. 31, 
107 Tenn. 214, 221]. 


{[b] “Bilateral record” distin- 
guished.—2 Wharton Pv. § 820 [quot 
Colligan v. Cooney, 64 S.W. 31, 107 
Tenn. 214, 221]. 


A ee record” 7 C.J. p 1177 note 
a]. 


5. Stange v. U. S., 51 S.Ct. 145, 147, 
282 HWS. 200, N2 Oy so duadud. Sooo ert 
Klorsheim Bros: v. U.,S.,)50: S.Ct.-215, 
280 U.S. 458, 466, 74 L.Ed. 542, and 
quot Commissioner of Internal Reve- 
nue v. Hind, 52 F.(2d) 1075, 1077]. 


[a] As not constituting contract. 
—In construing the income, excess- 
profits, or war-profits tax provision of 
the Internal Revenue Act, in connec- 
tion with instruments executed by 
taxpayers waiving the limitation of 
time for assessment and collection 
of such taxes, the court said: 
waiver is not a contract, and the pro- 
vision requiring the commissioner’s 
signature was inserted for purely ad- 
ministrative purposes and not to con- 
vert into a contract what is essen- 
tially a voluntary, unilateral waiver 
of a defense by the _ taxpayer.” 
Stange v. U. S., 51 S.Ct. 145, 147, 282 
U.S270, 276,75. i: Eid. 335 [cit Hlor- 
sheim, Bros. v.. U.S, 50 SiCt. 215, 280 
U.S. 453, 466, 74 L.Ed. 542, and quot 
Commissioner of Internal Revenue v. 
Hind, (52 E20) F105, 07]. 


“Waiver” [40 Cyc 252 et seq]. 


6 See Contracts § 17 (defined and 
distinguished from bilateral), §§ 179— 
192 (existence and necessity of mu- 
tuality in contracts); Specific Per- 
formance § 34 (specific performance 
of unilateral contract). See also 
Vendor and Purchaser [39 Cye 1232— 
1247] (option as unilateral contract). 


7, See Unilateral ante. 
8. See Unilateral ante. 


9. Webster New Int. D. See cases 
infra notes 10-12. 


10. “Evidence” see Evidence § 1. 
11. Kirby Dig. (Ark.) § 8012 par 5. 


12. Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581, 591; Murphy vy. 
Murphy, 222 S.W. 721, 144 Ark. 429, 
433; Smith v. Boswell, 124 S.W. 264, 
93 Ark. 66, 76; Arendt v. Arendt, 96 
S.W. 982, 80 Ark. 204, 207. See also 


cae 


Wills [40 Cye 1300, 1311]. 


[a] Evidence held unimpeachable, 
within Kirby Dig. § 8012 subd 5, pro- 
viding for the probate of a will writ- 
ten in the handwriting of testator 
on the “unimpeachable evidence” of 
disinterested witnesses to the hand- 
writing and signature of testator, 
where “there is nothing in the evi- 
dence reflecting on the character or 
testimony of the witnesses who tes- 
tified to the handwriting and signa- 
ture of the deceased [testator].” 
Arendt vy. Arendt, 96 S.W. 982, 80 
Ark, 204, 207. Leit andy foll ~Simithe wa 
Boswell, 124 S.W. 264, 93 Ark. 66, 76]. 


“Wolographic will” see Wills [40 
Cyc 996]. 


13. “Witness” 
CyeZi551. 


14. Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581, 591; Arendt v. 
Arendt, 96 S.W. 982, 80 Ark. 204, 207 
[quot Murphy v. Murphy, 222 S.W. 
721, 144 Ark. 429, 433]. See Mason 
Ne Bowen, 183 S.W. 978, 122 Ark. 407, 

i 


see Witnesses [40 


[a As not meaning “unchal- 
lenged” or “uncontradicted.”—Sneed 
v. Reynolds, 266 S.W. 686, 689, 166 
Ark. 581, 591; Murphy v. Murphy, 
222 S.W. 721, 723, 144 Ark. 429, 434. 


15. See Hjectment §§ 29, 30 (pos- 
session of unimproved lands to sup- 
port ejectment action); Municipal 
Corporations § 1765 (unimproved 
streets or ways); Taxation § 780 (as- 
sessment of unimproved land). 


16. Hathaway v. Elsbree, 54 Pa. 
498, 505. See Robb v. Robb, 34 A. 
Golly) Lika. DanwO2Oy (o20K 


[a] Fencing and cultivation de- 
prives it of unimproved character.— 
“In the open country mere fencing 
and cultivation are sufficient td con- 
stitute improved lands. 5 A 5 
Country property near the built-up 
part of a city while it re- 
mains country property cultivated, 
occupied and rented as farm land 
erie cannot be converted into land 
which is unimproved, merely because 
its owner contemplates selling it in 
lots whenever the proper time ar- 
rives.” Robb  v.. Robb, 340A. 23773 
Pa. 620, 629, 630. 


“Cultivation” 17 C.J. p 398. 


17. Holloway v. Jones, 22 A. 710, 
713, 143 Pa. 564, 572; Hathaway v. 
Elsbree, 54 Pa. 498, 505. 


[a] “Cleared” distinguished. 
Hathaway v. Elsbree, 54 Pa. 498, 505. 


“Cleared” 11 C.J. p 833 text and 
note 29. 


“State of nature” 58 C.J. p 1319. 


18. Hathaway v. Elsbree, 54. Pa. 
498, 505. See Robb v. Robb, 34 A. 
237, 173 Pa. 620, 629; Holloway v. 


1240 [65 C.J.] 


cultivated and unseated,!® uninclosed,?® or wild.?! 


Phrases: “Unimproved and uninclosed,”?? “uanim- 
unimproved condition,’’** 
“animproved land,”’?>5 “unimproved real estate,”°® 


proved capital value,”?? “ 


and “unimproved value.’’?? 


UNINCLOSED.?§ 


Uninclosed land.?1 


Jones, 22 A. 710, 713, 143 Pa. 564, 572. 
But see Coles v. Coles, (N.J.Ch.) 37 
AS 1025! 


“Emproved” 31 C.J. p 261 text and 
notes 56-66. 


19. Hathaway v. Elsbree, 54 Pa. 
498, 505 [quot Holloway v. Jones, 22 
A. 710, 718, 143 Pa. 564, 572]. 


[a] When used in assessor’s re- 
turn relating to land, the term ‘‘means 
‘uncultivated and unseated.’’”’ Hollo- 
way v. Jones, 22 A. 710, 143 Pa. 564, 
572; Hathaway v. Elsbree, 54 Pa. 498, 
. 505. 


“Wneultivated” ante. 
“Unseated” [39 Cyc 840]. 


20. Holloway v. Jones, 22 A. 710, 
713, 148 Pa. 564, 572. 


: See Moore v. Morris, 177 S.W. 6, 118 
' Ark. 516, 523; Fenton v. Collum, 150 
S.W. 140, 104 Ark. 624, 626. 


“Wninclosed” post. 


21. Moore v. Morris, 177 S.W. 6, 
118 Ark. 516, 523; Fenton v. Collum, 
150 S.W. 140, 104 Ark. 624, 626; 
Rachels v. Stecher Cooperage Works, 
128 S.W. 348, 95 Ark. 6, 16; Holloway 
v. Jones, 22 A. 710, 713, 148-Pa. 564, 
572. 


“Wilda” [40 Cyc 938]. 


22. Moore v. Morris, 177 S.W. 6, 
118 Ark. 516, 523; Fenton v. Collum, 
150 S.W. 140, 104 Ark. 624, 626; 
Rachels y. Stecher Cooperage Works, 
128 S.W. 348, 95 Ark. 6, 16; Towson 
v. Denson, 86 S.W. 661, 74 Ark. 302, 
304. 


[a] Meaning of phrase.—(1) 
“Lands that had not been cleared, im- 
proved or enclosed.” Fenton v. Col- 
lum, 150 S.W. 140, 104 Ark. 624, 626. 
(2) “and that is wild and in a 
state of nature.’’ Moore v. Morris, 
177 S.W. 6, 118 Ark. 516, 523; Fenton 
v. Collum, 150 S.W. 140, 104 Ark. 624, 
626. (8) Lands that were once im- 
proved, but have been allowed to re- 
vert to a state of nature. Moore v. 
Morris, 177 S.W. 6, 8, 118 Ark. 516, 
523. To same effect Fenton v. Col- 
lum, 150 S.W. 140, 104 Ark. 624, 626 
(but adding that this condition must 
be quite clearly shown). 


[b] “wild” equivalent.—(1) 
finding that lands were “wild” held 
sufficient to show that the lands were 
“unimproved and uninclosed” within 
Kirby Dig. § 5057, relating to_ title 
by limitation to uninclosed and_ un- 
improved lands. Fenton v. Collum, 
150 S.W. 140, 141, 104 Ark. 624, 626 
[cit Rachels v. Stecher Cooperage 
Works, 128 S.W. 348, 95 Ark. 6, 16; 
Towson v. Denson, 86 S.W. 661, 74 
Ark. 302, 305]. (2) ‘This court has 
used the word ‘wild’ interchangeably 
with the words ‘unimproved and unin- 
closed,’ relative to lands claimed un- 
der said statute [Kirby Dig. § 5057].” 
Fenton v. Collum, 150 S.W. 140, 141, 
104 Ark. 624, 626 [cit Rachels v. 
Stecher Cooperage Works, 128 S.W. 
348, 352, 95 Ark. 6, 16]. To same ef- 


Not inelosed, or not shut in or 
surrounded, as by a fence, etc.;?° unfenced.*® 


As used in statutes in refer- 
ence to live stock running at large,?* the term has 


lands.”?34 


Uninclosed place.?° 


UNIMPROVED—UNINCORPORATED 


been held not to include a public highway,?? and has 
been distinguished from “commons,” or “common 


As used in a eity ordinance 


prohibiting music and loud noises in such place, 


closed.?® 


fect Moore v. Morris, 
118 Ark. 516, 523. 


[c] Land held not “unimproved 
and uninclosed.”—Where ‘‘the land, 
or a considerable part of it, was 
cleared and fenced and had been in 
cultivation’ for, some , time sr.) . 
[although] the fence old and out of 
repair, and it was that year broken, 
and the land could not be said to have 
been inclosed thereafter, although the 
fence was not entirely destroyed,” 
the court in holding such land was 
not ‘unimproved or uninclosed,” said: 


TiS NV eos 


“Tt was not intended that the title to 


lands cleared, fenced or in cultivation 
could be acquired by limitation by the 
payment of taxes as specified in said 
act [Kirby Dig. § 5057], such lands 
not being unimproved and uninclosed, 
within the meaning of it.’””’ Fenton v. 
Collum, 150 S.W. 140, 104 Ark. 624, 
626. 


23. Broken Hil] Pty.-Co. Gtd.. v. 


Broken Hill Municipal Council, 37 
Austr.C.L.R. 284, 285. 
24. Kiddle v. Deputy Federal 


Comr. of Land Tax, 27 Austr.C.L.R. 
316, 319. 


25. Jowett v. Federal Com’r of 
Taxation, 38 Austr.C.L.R. 325, 3283 
Kiddle v. Deputy Federal Com’r of 
Land Tax, 27 Austr.C.L.R. 316, 319. 


26. Coles v. Coles, (N.J.Ch.) 37 A. 
1025; Robb v. Robb, 34 A. 2387, 173 
Pa. 620, 629. 


[a] Held not “unimproved real 
estate.”—A tract of land with three 
dwelling-houses beside suitable farm 
buildings with an annual cultivation 
by a farmer for more than twenty 
years, held, neither in its strict legal 
sense, nor in the ordinary and popu- 
lar sense, ‘‘unimproved real estate.” 
rend v. Robb, 34 A. 237, 173 Pa. 620, 


[b] Held “unimproved real es- 
tate” although built upon.—In con- 
struing a devise to the son of testa- 
trix of her unimproved real estate, 
the remainder of her estate being 
otherwise disposed of, “real estate 
peculiarly situated in that, having 
been leased while unimproved, it had 
been built upon by the lessees, under 
such circumstances . .. 0 that 
‘ these improvements were per- 
sonal property” held to pass under 
the devise as “unimproved real es- 


tate.”” Coles v. Coles, (N.J.Ch.) 37 A. 
1025. 
27. Toohey’s, Ltd. v. Valuer-Gen- 


eral, [1925] A.C. 439, 443; Jowett v. 
Federal Com’r of Taxation, 38 Austr. 
C.L.R. 325, 328; Kiddle v. Deputy 
Federal Com’r of Land Tax, 27 Austr. 
CLL Rae 6;, i319: 


[a] “Prairie value” distinguished. 
—Toohey’s, Ltd. v. Valuer-General, 
[1925] A.C. 439, 443. 


28. See also Inclosed 31 C.J. p 
394; Unfenced ante; Unimproved 
ante. 

29. Century D. See Ex p. Wisner, 


163 P. 868, 869, 32 Cal.App. 637, 639 


UNINCORPORATED.?* 
poration, not incorporated, or not made a legal en- 


the term is said to mean a place not entirely in- 


Not formed into a cor- 


(“not entirely inclosed’’); Reed v. 
Chicago .& As Ry: Cos, 87 SiwWeu 65s 
68, 112 Mo.App. 575, 583. 


“FInclosed” 31 C.J. p 394. 


30. See Reed v. Chicago & A. Ry. 
Co., 87 S.W. 65, 68,112 Mo.App. 575. 


“Unfenced” ante. 


31. See Easements $ 82 (easement 
by prescription through uninclosed 
lands). See also Inclosed Land 31 
C.J. p 394 text and notes 2-10. 


“Land” 35 C.J. p 933. See Propert 
§§ 23-27. ae 


32. See Burns Rev. St. (Ind. 1894) 
§ 2833 (authorizing any resident of a 
township to take up and impound 
domestic animals running at large 
or pasturing on uninclosed lends) [cit 
McManaway v. Crispin, 53 N.E. 840, 
841, 22 Ind.App. 368; Beeson v. Tice, 
45 N.H. 612, 613, 46 N.E. 154, 17 Ind. 
App. 78]; Mo. Rey. St. (1899) § 1105 
(requiring railroads to maintain 
fences ‘“‘on the sides of the road where 
the same passes through, along, or ad- 
joming. 1 wUninclosed lands, 
etc.”) [cit Reed v. Chicago & A. Ry. 
ae 87 S.W. 65, 67, 112 Mo.App. 575, 


“Running at large’ see Animals §§ 
610-612. 


33. McManaway v. Crispin, 53 N. 
E. 840, 841, 22 Ind.App. 368; Beeson 
v. Tice, 45 N.B. 612, 613, 46 N.E. 154, 
17 Ind.App. 78. But see Reed v. Chi- 
cago & A. Ry. Co., 87.S.W. 65, 67, 112 
Mo.App. 575, 583. 


[a] Public highway held not “un- 
inclosed piece of land’ within Burns 
Rev. St. (Ind. 1894) § 28833. McMana- 
way v. Crispin, 53 N.E. 840, 841, 22 
Ind.App. 368; Beeson v. Tice, 45 N.E. 
612, 613, 46 N.E. 154, 17 Ind.App. 78. 


[b] Road as part of uninclosea 
land.—A horse which travels down a 
road, and from thence into a lane, 
and from thenee onto a railroad’s 
right of way, without encountering 
a fence, held to go upon the right of 
way where the same passes through 
“uninclosed lands,’ within the mean- 
ing of Rev. St. (1899) § 1105, requir- 
ing a railroad to fence its tracks 
where the same pass through unin- 
closed lands. Reed v. Chicago & A. 
eae Co., 87 S.W. 65, 67, 112 Mo.App. 


“Highway” see Highways § 1. 


“Road” see Highways § 1 text and 
notes 12-41. 


34 See Common Lands § 1 text 
and notes 6-7. 


35. “Place” 48 C.J. p 1211. 


36. Ex-p. Wisner, 163 P. 868, 869, 
32 Cal.App. 637, 639. 


[a] ‘&nclosed place” contrasted.— 
Ex p. Wisner, 163 P. 868, 32 Cal.App. 
637, 639. 


“Inclosed place” 31 C.J. p 394 text 
and note 11. 


37. Unincorporated association see. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


UNINCORPORATED—UNINTERRUPTED 


tity.28 


Unincorporated towns.°® As used in statutes re- 
lating to the government of such towns,*® the term 
is said to mean such towns as had not been specially 
incorporated by separate charter;*1 and to refer 
specifically to those towns which had assumed a 
form of town government under the provisions of 
a previous statute.*? 


Other phrases: ‘All unincorporated cities and 
towns,”’*® “unincorporated club,’’*4 “unincorporated 
company,”*> “unincorporated members’ club,’’*® “un- 
incorporated place,”47 “unincorporated proprietary 
elub,’’*® and “unincorporated village.’’*® 


UNINHABITED HOUSE.®° A term that may be 
employed as referring to a house that is fitted for 
habitation, but is unoccupied at the time.®? 


UNINHABITED PLACE.®? As used in the Philip- 
pines, in considering the aggravating circumstance of 
the commission of a crime at such a place, it is one 


/ 
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where there are no houses at all, a considerable dis- 
tance from town, or where the houses are scattered 
at a great distance from each other;*? the Spanish 
term being “despoblado.’”’>4 


UNINTENTIONAL.®® A word that may be em- 
ployed as meaning inadvertent, or without fraudu- 
lent purpose,®® as in the phrase “unintentional 
misstatement.”>7 ; 


UNINTENTIONALLY.®® Without design or pur- 
pose.®® The word is said not to be equivalent to “by 
mistake.’’6° 


Phrase: 
eredits.”61 


UNINTERRUPTED.®2 In one connection, it has 
been held that the word does not necessarily express 
absolutely unbroken continuity.** However, in dis- 
cussing the elements of prescription,®* or adverse 
possession of land,*® the word is said to mean con- 


“Unintentionally failed to enter . . . 


Associations 5 C.J. p 1330 and cross 


references there listed. 


38.. Webster New Int. D. See 
Board of Com’rs of Nye County v. 
Schmidt, 157 P. 1078, 39 Nev. 456, 
465; Board of Com’rs of Washoe 
County v. Griswold, 44 P. 926, 23 Nev. 
183, 187. 


“Corporation” see Corporations § 1. 


“Legal entity” 20 C.J. p 1273 text 
and notes 19-23. 


39. “Town” see Towns §§ 1-4. 


40. Nev. St. (1889) ¢ 43 amending 
St. (1881) c¢ 48; and Nev. St. (1887) 
ce 43, repealing Unincorporated Town 
Act (St. [1879] ¢ 98). 


Government of towns see Towns §§ 
46-85. 


41. Washoe County v. 
44 P. 926, 23 Nev. 183, 187. 


42. Board of Com’rs of Nye Coun- 
ty v. Schmidt, 157 P. 1073, 39 Nev. 
456, 465. 


{a] As not referring to all towns 
not incorporated.—The proviso to St. 
(1881) c 48, added by St. (1889) ¢ 43, 
reading that in all unincorporated 
cities and towns the board of county 
commissioners shall have power to 
fix and collect a tax upon certain 
businesses and amusements, and none 
other, held not to apply to towns 
which established their form of gov- 
ernment after the unincorporated 
town act (St. [1879] c 98), had been 
repealed by St. (1887) c 438, or to 
towns which by reason of their havy- 
ing a specified voting population ipso 
facto come under the general town 
government act, the term “unincorpo- 
rated towns” not referring to all 
towns within the state not incorpo- 
rated. Board of Com’rs of Nye Coun- 
ty v. Schmidt, 157 P. 1073, 1074, 39 
Nev. 456, 463. 


43. Board of Com’rs of Nye Coun- 
ty v. Schmidt, 157 P. 1073, 39 Nev. 
456, 463; Board of Com’rs of Washoe 
County v. Griswold, 44 P. 926, 927, 
23 Nev. 183. 


44. See Clubs §§ 2, 3. 


45. See Bankruptcy § 88 (as sub- 
ject to be adjudicated involuntary 
bankrupt under Bankruptcy Act § 4b 
[USCA § 22 (b)]). 

4%. See Clubs § 1 text and note 2. 


47. See Attachment § 508 note 70 
fa] (in determining place for filing 
and recording return). 


Griswold, 


48. 
49. 
50. 


See Clubs § 1 text and note 3. 
See Towns § 2 note 14 [dad]. 
“House” 30 C.J. p 472. 


51. State v. Clark, 52 N.C. 167, 168 
{quot State v. Rowland Lumber Co., 
69 S.E. 58, 153 N:C. 610, 613]. ‘See 
also Arson §§ 7-14. 


“Habitation” 29 C.J. p 200. 
“Unoccupied” post. 
52. “Place” 48 C.J. p 1211. 


53. U. S. v. Balagtas, 19 Philip- 
Pine 164, 173; U. S. v. Vitug, 17 Phil- 
ippine 1, 20; U. S. v. Salgado, 11 Phil- 
ippine 56, 58. 


[a] Mere commission of crime in 
such place insufficient as aggravating 
circumstance.—"‘The mere fact that 
the crime was committed in an un- 
inhabited place is not sufficient. It 
must be proved, in addition, that the 
culprit took advantage of the isola- 
tion of the locality to commit the 
crime, either that he might be free 
from molestation, and thus more 
surely attain his end, or that he might 
thereby the better secure himself 
against detection and punishment.” 
We S! ve Vitug, 17 Philippine 1, 20; 
U. S. v. Salgado, 11 Philippine, 56, 58 
{quot U. S. v. Balagtas, 19 Philip- 
pine 164, 173]. 


[b] Commission of crime in unin- 
habited place held not shown.—U. S. 
v. Balagtas, 19 Philippine 164, 173; 
Us. S. -v._ Vitug, 17 Philippine 14, 20; 
U. S. v. Salgado, 11 Philippine 56, 58. 


ie U. S. v. Vitug, 17 Philippine 1, 


“Despoblado” 18 C.J. p 974. 


55. See also Accidental 1 C.J. p 
396; Intentional 33 C.J. p 170; Unin- 
tentionally post. 


56. EE. R. Darlington Lumber Co. v. 
Pottinger, 147 S.W. 179, 181, 165 Mo. 
App. 442. 


{a] In lien statute.—In a suit to 
establish a lien for material, the ma- 
terialman requested an instruction 
that an inadvertent or  uninten- 
tional misstatement of some of the 
items in the lien account as hay- 
ing been used in the building would 
not vitiate the whole account, so as 
to defeat a_ lien for the items cor- 
rectly stated; and Rev. St. (1909) § 
8223, entitled a materialman to a lien, 
although he may have “‘unintentional- 
ly failed to enter in his account filed 
the full amount of credits to which 
the debtor may be entitled,” the court 


in holding that it was error to refuse 
the requested instruction, said: “ ‘Un- 
intentional,’ as used in the statute, 
means without fraudulent purpose to 
withhold a credit to which the debtor 
was entitled. It does not mean an 
omission of a credit when, in law, the 
right to a credit or the correctness 
of a charge may be doubtful.” FE. R. 
Darlington Lumber Co. v. Pottinger, 
147 S.W. 179, 181, 165 Mo.App. 442. 


“Fraudulent” 27 C.J. p 393. 
“Inadvertent” 31 C.J. p 370. 
“Purpose”? 51 C.J: p 102. 


57. E. R. Darlington Lumber Co. 
v. Pottinger, 147 S.W. 179, 180, 165 
Mo.App. 442, 


58. 
170; 


59. Century D. See Deneaner y. 
Pe hoe 1277 SW. 201,57 204, 58 TexGr: 


“Design” 18 C.J. p 970. 


60. Deneaner v. State, 
201, 204, 58 Tex.Cr. 624. 


[a] In homicide instruction.—An 
instruction that if defendant, on his 
express malice aforethought, with in- 
tent to kill M, shot at him with a gun, 
and by mistake killed deceased, M’s 
wife, he would be guilty of murder in 
the second degree, held objectionable 
in the use of the words “by mistake” 
for “unintentionally.’””’ Deneaner vy. 
Pevene 127 S.W. 201, 204, 58 Tex:Cr. 


“Mistake” 40 C.J. p 1226. 


61. KE. R. Darlington Lumber Co. 
v. Pottinger, 147 S.W. 179, 181, 165 
Mo.App. 442. 


62. See also Uninterruptedly post. 


63. State v. Vandersluis, 43 N.W. 
789, 42 Minn. 129, 135, 6 L.R.A. 119. 


[a] In statute regulating dental 
practice.—In construing a ‘statute 
regulating the practice of dentistry, 
exempting from the operation of the 
statute students in attendance upon 
a “regular and uninterrupted course” 
in a dental college, the court said: 
“The act does not mean a course in 
which there are no vacations, such 
as all schools have.” State v. Van- 
dersluis, 43 N.W. 789, 42 Minn. 129, 
135, '6 L.R.A. 119. 


64 “Prescription” 49 C.J. p 1334. 


65. “Adverse possession of land” 
see Adverse Possession § 1. 


See also Intentionally 33 C.J. p 
Unintentional ante. 


127 S.W. 
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tinuous;°® exclusive;®? 
able;®° unbroken.’° 


Phrases: 


ment thereof,”7& 
UNINTERRUPTEDLY.’® 


Phrases: 
“yninterruptedly used.’ 


66. Davidson v. Nicholson, 59 Ind. 
411, 414; Dummer v. U. S. Gypsum 
Co., 117 N.W. 317, 158 Mich. 622, 635; 
Wilson y. Purl, 34 S.W. 884, 133 Mo. 


367,. 882; Hays v.. De, Atley, .212. P. 
296, 65 Mont. 558, 561; Evans v. 
Scott, 838 S.W. 874, 37 Tex.Civ.App. 
373, 379; Downie v. City of Renton, 


298 P. 454, 162 Wash. 181, 187. See 
also Adverse Possession § 64 et seq; 
Hasements §§ 36-48. 


“Continuous” 13 C.J. p 206. 


67. Hays v. De Atley, 212 P. 296, 
65 Mont. 558, 561. 


“Exclusive” 23 C.J. p 274. 


68. Hays v. De Atley, 212 
65 Mont. 558, 561. 


“Interrupted” 33 C.J. p 474. 


69. Hays v. De Atley, 212 
65 Mont. 558, 562. 


“Peaceable” 48 C.J. p 775. 


70. Evans v. Scott, 83 S.W. 874, 37 
Tex.Civ.App. 373, 379. 


“Unbroken” ante. 


71. Cox y. Forrest, 60 Md. 74, 79; 
Dummer v. United States Gypsum 
Co: LAION.W:. 317, 323; 153 Mich. 622, 
637. 


72. Davidson v. Nicholson, 59 Ind. 
41i, 414 [quot Washburn Hasements 
& Serv. (3rd ed.) p 131]. 


73. Dummer v. U. S. Gypsum Co., 
117 N.W. 317, 153 Mich. 622, 635; Hays 
v. De Atley, 212 P. 296, 65 Mont. 558, 
564; TIivans v. Scott, 83 S.W. 874, 37 
Tex.Civ.App. 373, 378. 


74, Wilson v. Purl, 
887, 133 Mo. 367, 382. 


75. State v. Vandersluis, 43 N.W. 
789, 42 Minn. 129, 1385, 6 L.R.A. 119. 


76. Davidson vy. Nicholson, 59 Ind. 
411, 413. 


Wi0. Cox Vv. HMorrest, 60 id. /74; 80: 
Dummer v. United States Gypsum 
Co., 117 N.W. 317, 153 Mich. 622, 637; 
Downie v. City of Renton, 298 P. 454, 
162 Wash. 181, 190. 


{a]. In relation to right of way.— 
Construing the phrase with reference 
to the use of a way over the land of 
another, the court said: “Nor does 
the law mean by ‘an uninterrupted 
and continuous enjoyment,’ that a 
person shall use the way every day 
for twenty years, but simply that he 
exercises the right more or less fre- 
quently, according to the nature of 
the use to which its enjoyment may 
be applied, and without objection on 
the part of the owner of the land, 
and under such circumstances as ex- 
cludes the presumption of a volun- 


PB. 296, 


ells 


34 S.W. 884, 


not interrupted ;°% 


“Adverse, exclusive, and uninterrupted 
enjoyment,”?1 “adverse, under a claim of right, ex- 
clusive, continuous, uninterrupted [use and enjoy- 
ment ],”7? “continuous and uninterrupted,’** “open, 
notorious, adverse, uninterrupted possession,”** “reg- 
ular, uninterrupted course,’*® “uninterrupted ad- 
verse use of a right of way,”’® “uninterrupted and 
continuous enjoyment,’’7? and “uninterrupted enjoy- 


The adverb of “unin- 
terrupted,”®° said to mean incessantly,*§? and to be 
distinguished from “continuously.’’§? 


“Tncessantly or uninterruptedly,’’®* and 


UNINTERRUPTED—UNION 


peace- UNION. 


[§ 1] A. In General. It is said*that the 


word is most general and can mean many different 


things.®® 


mony.*® 


In its abstract sense, the word has been 
defined as meaning agreement, concord, or har- 


[§ 2] B. Combination of Elements or Materials. 
The term “union” is sometimes used ke deseribe a 
combination of elements, or materials.** 
ence to pipe couplings, a coupling nut, provided at 
one end with an internal shoulder, adapted to engage 


In refer- 


a pipe, called a spud, sleeved through the nut and 


shoulder.8$ 


. 


tary abandonment on the part of the 
person claiming it.” Cox vy. Forrest, 
60 Md. 74, 80 [quot Dummer v. Unit- 
ed States Gypsum Co., 117 N.W. 317, 
153 Mich. 622, 637; Downie v. City of 
Renton, 298 P. 454, 457, 162 Wash. 
181, 190]. To similar effect Hays v. 
De Atley, 212 P. 296,‘65 Mont. 558, 564 
(discussing “continuous and uninter- 
rupted use’’). 


78. Evans v. Scott, 83 S.W. 874, 37 
Tex.Civ.App. 3873, 378. 


79. See also Uninterrupted ante. 
80. “Uninterrupted” ante. 
sl. 


United States Shipping Co. v. 
U. S., 146 F. 914, 920. 


82. United States Shipping Co. v. 
U. S., 146 F. 914, 920. 


fa] “Continuously” not synony- 
mous.—Construing a bill of lading 
providing that the cargo shall be “re- 
ceived by the consignee immediately 
the vessel is ready to discharge and 
‘continuously’ at all such hours, ... 
to discharge, etc.,” the court said: “It 
is obvious that the word ‘continuous- 
ly’ is not to be considered as synony- 
mous with incessantly or uninter- 
ruptedly.”’ United States Shipping 
Co. v. U. S.,.146 F. 914, 920 (holding 
that the clause means no more than 
that the discharge should be reason- 
ably continued, considering the time, 
place, and circumstances, the nature 
and character of the cargo, the situa- 
tion of the vessel, and prevailing con- 
ditions generally). 


“Continuously” 13 C.J. p 209. 


83. United States Shipping Co. v. 
UW, Si. £46 “He 9145 920% 


[a] “Continuously” distinguished. 
Jones States Shipping Co. v. U. 
S., 146 FB. 914, 920., 


84. Davidson vy. Nicholson, 59 Ind. 
411, 413. 


85. Ramsey v. Hicks, 87 N:‘B. 1091, 
1099, 89 N.B, 597, 44 Ind.App-. 490. 
See infra §§ 2-4. 


86. Ramsey v. Hicks, 87 N.E. 1091, 
1099, 89 N.E. 597, 44 Ind.App. 490. 

“Agreement” 2 C.J. p 979. 

“Concord” 12 C.J. p 390. 

“Harmony”? 29 C.J. p 214. 

87. See infra § 4. 

88. Rainear v. Western Tube Co., 
L5OMES 4i81F 482, *865 CIGRA. 41aes 


[a] . Construction and operation 
described in detail.—Rainear v. West- 
So Be Coy, 59) E. . 430432 HS Eue:G: 


For later cases, developments and changes in the law see Annotations, 


adapted to engage such internal, by its external, 


[§ 3] C. Association of Persons or Bodies.*® A 
federation or league;®° an unincorporated associa- 
tion of persons for a common purpose.®? 


The term 


89. Union: 
Dig She ae see Associations 5 C.J. p 
330. 


Association of: 


Sovereign states see United States 
post. 


Working men see Trade Unions §§ 


Political union as international per- 
son see International Law § 14 text 
and notes 48-51. 


90. Hughes vy. State, 160 S.W. 
109 Ark. 403, 404. 


[a] The United States.—The “Un- 
ion” is the league of states, and does 
not involve the destruction of any of 
them. Ramsey v. Hicks, 87 N.E. 1091, 
1099, 89 N.E. 597, 44 Ind.App. 490. 
See United States post. 


“Federation” 25 C.J. p 1009. 
“League” 36 C.J. p 972. 


Union of South Africa see Depend- 
encies, Colonies, and British Posses- 
Sions § 3 text and notes 2-55 (general 
organization), § 9 text and_notes 52- 
58 (legislative power), § 10 text and 
notes 63-67 (judicial power). 


91. Hughes v. State, 160 S.W. 209, 
109 Ark. 403, 404; Tracy v. Banker, 
49 N.E. 308, 170 ‘Mass. 266, 270, 39 
L.R.A. 508. 


[a] So construed in indictment.— 
Where an indictment alleged that ac- 
cused was “the agent, bailee, and 
treasurer of Local No. 313 (known as 
the Bartender’s Union of Little Rock, 
Arkansas), of the Hotel and Restaur- 
ant Employees’ International Alliance 
of Bartender’s League of America, 
the same being a labor organization 
affiliated with the American Federa- 
tion of Labor,’ and, having received 
as treasurer a certain sum, unlawful- 
ly converted it to his own use, the 
court, in holding.that the indictment 
sufficiently alleged that the organiza- 
tion was a voluntary unincorporated 
association, said “The words ‘union,’ 
‘league,’ and ‘federation,’ in their 


209, 


ordinary acceptation, imply an unin-: 


ecorporated union or association of 
persons for a common _ purpose.” 
Hughes v. State, 160 S.W. 209, 109 
Ark. 403, 404. 


{b] In counterfeit label statute.— 
As used in an act for the protection 
from the use of counterfeit labels 
and stamps of “any person, associa- 
tion, or union,” the term held. to refer 
to trade unions. Tracy, vy. Banker, 49 
eas 308, 170 Mass. 266, 270, 39 L.R.A. 


“Association” see Associations § 1. 


same title and section number. 


‘ 
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UNION—UNIT 


has been compared with “reunion, 792 and distin- 
guished from “consolidation,” “merger,”®+ and 
“monopoly.’”?5 


In English poor laws, the word “union” is con- 
strued to inelude any number of parishes united for 
any purpose whatever under the provisions of that 
Act or incorporated under an earlier Act, or in- 
corporated for the relief and maintenance of the 
poor under any local Act.°® 


Phrases: “Any person, association, or union,”’?? 
“labor union,”®& “poor law union,’®® and “trade 
union” ;1 also ‘ ‘anincorporated unions.” 


[§ 4] D. Used Adjectively. The term may be em- 
ployed as an adjective.® 


Union jack. In the United States, a blue flag 
charged with a star for every state in the Union and 
used as a signal by which an offer of pilot service 
is made.* 


Union shop.® A shop® in which none but members 
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Union soldiers, sailors, or marines. The soldiers,* 
sailors,® or marinest® who fought in the Civil War 
of 1860-65,11 to preserve the Union of the states.*? 


Other phrases: “Union Elastic Web,’?? “union 
elastic webbing,”’!4 “Union Gussett,”1> “anion la- 
bel,’”’1® “union live stock contract,”'7 “union made,”?§ 
“anion mortgage clause,”!® and “Union Web.”*° 


UNIPOLAR MACHINE.?? 
UNISSUED STOCK.?? 


UNIT. Any standard quantity by the repetition 
and subdivision of which any other quantity of the 
same kind is measured;?? a single thing or person, 
or a group regarded as an individual member of a 
number of groups.?* 


In promotion parlance, the term is used to deseribe 
a basis of investment in the venture, and it has been 
construed to mean a share,?® or undivided pro- 
portional interest in the profits and property of a 
syndicate.?® 


of the association are engaged as workmen.’ 


92.. Ramsey v. Hicks, 87 N.E. 1091, 
1099, 89 N.E. 597, 44 Ind.App. 490. 


[a] In ‘construing proposal for 
uniting two church organizations, 
where the question proposed was: 
‘Do you approve the union and re- 
union of the . [named churches] 

on the following basis: [stat- 
ing conditions]?” The court said: 
“The use of the word ‘reunion’ does 
not change the legal effect of the 
proposition. The . [two named 
churches] . had never as church- 
es been united. . .. In one sense 
the combination of these churches 
would be a reunion, but in the same 
sense the merger of the Presbyterian 
church into the Catholic church would 
also be a reunion, and it is scarcely 
necessary to say that.from a legal 
point the question is one of the un- 
jon of two independent churches.” 
Ramsay v. Hicks, 87 N.E. 1091, 1099, 
89 N.E. 597, 44 Ind.App. 490. 


“Reunion” 54 C.J. p 742. 


93. Ramsey v. Hicks, 87 N.E. 1091, 
1099, 89 N.E. 597, 44 Ind.App. 490. 


“Consolidation” 12 C.J. p 530. 


94. Ramsey v. Hicks, 87 N.H. 1091, 
1099, 89 N.E. 597, 44 Ind.App. 490. 


[a] Contrasted with “merger and 
consolidation.’—In discussing the le- 
gal effect of a proposition for the un- 
ion of two church bodies under, stated 
conditions, the court, after defining 
the words “consolidation” and “merg- 
er,” said: (1) “Merger and consolida- 
tion are equally productive of union, 
and union might have been had with- 
out either merger or consolidation.” 
Ramsey v. Hicks, 87 N.E. 1091, 1099, 
1100, 89 N.&. -597,,44 Ind.App. 490. 
(2) ‘The vote for union was not nec- 
essarily a vote for the merger of the 
Cumberland churech—for “the sur- 
render of its organization and the ex- 
tinguishment of its name.’ Ramsey 
v. Hicks, supra. i 


“Merger” 40 C.J.-p 649. 
95. See infra this note. 


[a] Remarks by counsel for plain- 
tiff, “That the name ‘Union’ of defend- 
ant implied that it had bought up all 
the compresses in the state, and was 


a monopoly,” held prejudicial to de- 


fendant. Union Compress Co. v. 
Wolf, 37 S.W. 877, 63 Ark. 174, 176. 


“Wronopoly” see Monopolies § 2. 
96. Poor Law Amendment Act (4 


& 5 Wm. IV c 76) § 109; 24 & 25 Vict. 
e 55°§ 12 tues Machynlleth Union v. 
Pes L-R. 4 Q.B. 592, 600]. 


7 Tracy v. Banker, 49 N.E. 308, 
170 Mass. 266, 270, 39 L.R.A. 508. 


98. See Trade Unions § l. 


99. Machynlleth Union v. Pool, L. 
R. 4 Q.B. 592, 597. 


a ae Trade Unions § 1. 


v. Banker, 49 N.E. 308, 
10" Mase. “366, 270, 39 1.R.A. 508. 


3. See cases infra this section. 
Union: 

Depot see Carriers § 1586 note 57 [a]; 
Railroads § 917. 


Label see Constitutional Law § 895 
text and note 44; Trade-Marks, 
Trade-Names, and Unfair Competi- 
tion §§ 64, 136. 


Labor see Municipal Corporations § 


2526 text and notes 5-9; Schools 
and School Districts § 96. 
4. The~ Dillock,* 19 JR" 207°'210, 9 


Sawy. 634. See also Pilots § 47. 
“Flag”? see Flags § 1. 


5. See also Closed Shop 11 C.J. 
DLL 9: 


6. “Shop” see Shop § 2. 


% Peo. y., Hisher, “8 N, YS. 786) ,788; 
50’ Hun 552, 554. 


8 “Soldier” 58 C.J. p 801. 
9. “Sailor” see Seamen § 3. 


10. “Marine” 88 C.J. p 992. See 
he ese and yy § 1 text and note 
§ 45 


11. “Civil War" see War [40 Cyc 
8G, y SaTHl 
12. Keely v. Board of Sup’rs of 


Dubuque County, 
Iowa 205, 207. 


[a] “Confederate soldiers, sailors, 
and marines” distinguished.—Keely 
v. Board of Sup’rs of Dubuque Coun- 
ty, 139 N.W. 473, 158 Iowa 205, 207. 


13. Beard v. Nichols, 7 S.Ct. 548, 
549, 120-US.) 260/°30" L.Hd! 652. | See 
also Customs Duties § 43 note 29 [a] 
(8), (9). 

14. Beard v. Nichols, 7 S.Ct. 548, 
120 U.S. 260, 261, 30 L.Hd. 652. See 
coe pantons Duties § 43 note 29 [a] 
8), 5 


[a] “Wool elastic webbing” 


L939 NVW.e’ 473, 158 


dis- 


tinguished.—Beard v. Nichols, 7 S. 
Ct. 548, 120 U.S. 260, 261, 30 L.Hd652. 


15. Beard v. Nichols, 7 S.Ct. 548, 
549, 120 U.S. 260, 30 L.Ed... 652. 


16. \Lawlor-v% Merritt, "6b) Ala295, 
79 Conn. 399, 402. See Attorney-Gen- 
eral vy. Brewery Employees’ Union, 6 
Austr.C.L.R. 469, 479, 518 (the court 
using the words “Union’s mark” and 
“worker’s trade mark” to describe 
what in the argument is called a “un- 
ion label’). See also Trade-Marks, 
Trade-Names and Unfair Competition 
§§ 64, 136. 


17. Sprige’s v. Rutland R. Co., 60 
A. 143, 77 Vt. 347, 349. 


18 Lawlor v. Merritt, 65 A. 295, 
79 Conn. 399, 403. See also Trade- 
Marks, Trade-Names and Unfair 
Competition §§ 64, 136. 


[a] Wot necessarily goods made 
by members of specific association.— 
Lawlor v. Merritt, 65 A. 295, 79 Conn. 
399, 403. 

19. See Fire Insurance § 346 text 
and notes 99-13. 


20. Beard v. Nichols, 7 S.Ct. 548, 
549, 120 U.S. 260, 30 L.Ed. 652. 


21.. See Homopolar Machine, 30 C. 
J. p 456. 

22. See Corporations §§ 552, 556. 

23. Century D. See Centimeter- 


Gram-Second System 11 C.J. p 73 note 


10 [a]; “Ampere” 2 C.J. p 1331; “Kilo- 
Volt” 353C.Tenp OLAS KkKailowatt22 35 (Ce 
Js). 914; “Ohm 46 CIS p LOS Tse Volt? 


[40 Cye 219]; ‘Watt’ [40 Cyc 846]; 
Metrie System 40 C.J. p 655; Weights 
and Measure [40 Cyc 879]. 


24. Webster New Int. D. 


25. Chew v. U. S., 9 F.(2d) 348, 
S51. 

[a] “Share” synonymous.—An jn- 
dictment for using mails to defraud, 
by promoting fraudulent sale of 
worthless ‘units’ or ‘‘shares” in oil 
syndicate, held not invalid for in- 
definiteness, the court saying: “The 
words ‘units’ and ‘shares’ are synony- 


‘mous. Chew Vv. .UisS., Oy Peccdeease 
a See also Post Office §§ 235, 240, 
26. See State v. Summerland, 185 


N.W. 255, 256, 150 Minn. 266. 


[a] Held “investment ‘contract’ or 
‘security’” within Blue Sky Law.— 
As used and defined in indictment 
charging that defendants sold securi- 


1244 [65 C.J.] : 
Phrases: 
sentation’’;?° also 


syndicate.’’?® 
ployed as an adjective: 
and “unit prices.” 


UNITARIANS.*? 


the doctrine of the Trinity.?® 
UNITE. To become a unit;*® 


ties issued by an unincorporated as- 
' sociation designated by it as ‘‘units,”’ 
of stated par value without license 
required by L. (1917) c 429 (Gen. St. 
Supp. [1917] §§ 3782—1 to 3782—19) 
as amended by L. (1919) c 105 such 
“units” held investment securities 
within statute. State v. Summerland, 
185 N.W..255, 256, 150 Minn. 266. See 
also Licenses § 168. 


27. (Canter v. "Phillips, 212) Po 747%, 
750, 88 Okl. 202. 
[a] In oil and gas business, a term 


applied to a method of determining 
profit by ascertaining as nearly as 
science will permit the total amount 
of recoverable oil in the property, and 
assigning to each barrel of this oil 
its part of the capital investment, 
and, as that barrel of oil is produced 
and sold, taking from the sale price 
received therefor, first, the expense of 
producing it, and, second, its propor- 
tion of the capital investment, leav- 
ing the balance as profit. Carter v. 
Phillips, 212 P. 747, 750, 88 Okl. 202. 
See Taxation § 2329 note 17 [a]. 


28. See Elections § 109 note 79 [a]. 


29. Chew v. U.S., 9 F.(2d) 348, 349. 
See State v. Summerland, 185 N.W. 
255, 256, 150 Minn. 266. 


30. Platte Valley Ditch & Reser- 
voir Co. v. H. C. Lallier Construction 
& Engineering Co., (Colo.) 14 P.(2d) 
1079, 1080. 

[a] “ ‘Fixed price’ or ‘lump sum’ 
contract” distinguished.—Platte Val- 
ley Ditch & Reservoir Co. v. H. C. 
Lallier Construction & Engineering 
Co., (Colo.) 14 P.(2d) 1079, 1080. 


31. Platte Valley Ditch & Reser- 
voir Co. v. H. C. Lallier Construction 
& Engineering Co., (Colo.) 14 P, (2d) 
1079, 1081. 

32. See also Religious Societies 
ELS KOA Soy al 


33. Shore v. Wilson, 9 CI1&F. 355, 
477, 8 Reprint 450. 


[a] In common parlance “the 
term ‘Unitarians’ is not an expres- 
sion in which there can be any am- 
biguity, but one which, in common 
parlance and by universal consent, 
has received a fixed popular applica- 
tion.’”’ Shore y. Wilson, 9 Cl.&F. 355, 
476, 8 Reprint 450. 


34. Hale v. Everett, 53 N.H. 9, 92, 
16 Am.R. 82. ’ 

35. Hale v. Everett, supra [quot 
Encyclopedia of Religious Knowl- 
edge]; Shore vy. Wilson, 9 Cl.&F. 355, 
575, 8 Reprint 450. 

[a] “Wrinitarians” distinguished.— 
Hale v. Everett, 53 N.H. 9, 92, 16 Am. 
R. 82; Shore v. Wilson, 9 CL&EF. 355, 
478, 575, 8 Reprint 450. 


“Trinitarians” 64 C.J. p 1311. 


36. Harrison v. Hoyle, 24 Ohio St. 
254, 313 (in relation to agreement or 
unanimity of thought or action). 


[a] As indicating unanimity.—In 


“Unit of production,”?7 “unit of repre- 
“gnits or shares in the [oil] 
Phrases in which the word is em- 
“Unit basis contract,’®° 


The term has been held not to 
be ambiguous, but to have a fixed popular applica- 
tion,** as referring to those who believe in the unity 
of God;%* and to mean a class of religionists, who 
hold to the personal unity of God in opposition to 


to connect 337 


UNIT—UNITE 


Phrases: 
road, 


vailroad,”#2 “meeting ‘failed to unite, 
connect with such road,’’** and “unite their road with 
any other road.’’*® 


“United,” the 


in interest. 48 
to 


discussing the meaning of the word 
in connection. with the action of a 
religious society meeting in uniting 
or failing to unite on a particular mat- 
ter, as the election of a clerk, the 
court said: ‘The phrase [the meet- 
ing united on him] originally meant 
unanimity, or at least an approxima- 


tion to it—-substantial unanimity. 
The word ‘unite,’ when applied to the 
meeting, I also understand in the 


same sense.” Harrison y. Hoyle, 24 
Ohio St. 254, 313. 


“Unit” ante. 


87. Louisville & N. R. Co. v. Ken- 
tucky, 16 S.Ct. 714, 161 U.S. 677, 684, 
40 L.Ed. 849; Gallagher v. Keating, 
58 N.Y.S. 366, 370, 27 Misc. 131, 136. 


[a] As limited to physical connec- 
tion.—In construing a Kentucky stat- 
ute, Act of Mar. 7, 1854 (amending 
the Act of Mar. 5, 1850 by which the 
L. & N. Railroad was incorporated) 
which in § 4 authorized said company 
“to unite their. road with any other 
road connecting therewith upon such 
terms and conditions as may be 
agreed upon,’ the U. S. Supreme 
Court said: “A power to connect or 
unite with another road refers merely 
to a physical connection of the tracks, 
and does not authorize the purchase 
or even the lease of such road, or any 
union of their franchises.” Louis- 
ville, ete, R. Co. v. Kentucky, 16 S. 
or 714, 161 U.S. 677, 684, 40 L.Ed. 


[b] “Connect” synonymous. —In 
construing the rapid transit act of 
1875 (L. [1875] c 606), and the rail- 
road law (L. [1890] c 565) § 4 subd 
5, whereby railroads created there- 
under were authorized to join and/or 
unite their roads with other roads, 
the court said: ‘ ‘To unite,’ ‘to con- 
nect’ are synonymous terms, and may 
be used interchangeably in the con- 
sideration of this question.” Gal- 
lagher v. Keating, 58 N.Y.S. 366, 370, 
27 Misc. 131. 

“Connect” 12 C.J. p 504. 

38. Harrison y. Hoyle, 24 Ohio St. 
254, 313. But see Louisville & N. R. 
Co. v. Kentucky, 16 S.Ct. 714, 161 U.S. 
677, 684, 40 L.Ed. 849. 


[a] “Consolidate means to unite 
many in ‘one.’”—Harrison v. Hoyle, 
24 Ohio St. 254, 313. 


[b] Power to consolidate held not 
included in power to tnnite.—Louis- 
ville & N. R. Co. v. Kentucky, 16 S. 
Ct. 714, 161 U.S. 677, 684, 40 L.Ed. 849. 


“Consolidate” 12 C.J. p 529. 


39. Gallagher v. Keating, 58 N.Y.S. 
366, 370, 27 Misc. 131. 


fa] “Join” synonymous.—In con- 
struing the rapid transit act of 1875 
(L. [1875] c 606) and the railroad law 
(L. [1890] c 565) § 4 subd 5, whereby 
railroads created thereunder were au- 
thorized to join and/or unite their 
roads with other roads, the court 
said: (Po join,” “to, umites. » are 
synonymous terms, and may be used 


consolidate ;38 to join.®® 
meaning to intersect.4°® 


The term may be used as 


“Cross and unite with any other rail- 
41 “Join and unite its railroad with any other 


7943 “Conite or 


past tense or past participle, has 


been employed in certain phrases such as “meeting 
united on him,’’*® “united in business,’’47 and “united 


interchangeably in the consideration 
of this question.” Gallagher v. Keat- 
ing, 58 N.Y.S. 366, 370, 27 Misc. 131. 


“Join” 33 C.J. p 835. 


40. See Southern Ry. Co. v. Hus- 
sey, 51 S.Ct: 367, 283 U.S. 136, 139, 75 
L.Ed. 908. 


[a] As contemplating only inter- 
section.—In construing a statute, 
Burns Ann. St. Ind. (1926) § 12931, 
authorizing railroads to cross and 
unite with any other railroad before 
constructed, and reguiring the inter- 
sected road to unite with the new one 
in forming such intersections and con- 
nections and to grant specified facili- 
ties, the U. S. Supreme Court said: 
“It is doubtful whether the statute 
in the word ‘unite’ contemplates more 
than intersection. It certainly did 
not require the contract that the pe 
titioner made [providing for use of 
its main line for connection by an- 
other railroad].” Southern Ry. Co. vy. 
Hussey, 51 S.Ct. 367, 283 U.S. 136, 139, 
75 L.Ed. 908. 


“Intersect” 33 C.J. p 474. 


41. Burns St. Annot. Ind. (1926) 
§ 12931 [cit Southern Ry. Co. v. Hus- 


sey, 51. SiCty 3675) (283) OU. Si) Ls6pelisde 
75 L.Ed. 908]. 
42. N. Y. Rapid-Transit Act 1875 


(L. [1875] c 606) [quot Gallagher vy. 
ik ae 58 N.Y.S. 366, 369, 27 Misc. 
TEU G 


43. Harrison v. Hoyle, 24 Ohio St. 
254, 313. 


44. Louisville & N. R. Co. Ken-_ 
tucky, 16 ree 114, 161 Us: 677, 684, 
40 L.Ed. 849 


[a] As oe including consolida- 
tion.—'‘The important power to pur- 
chase or consolidate with another line 
cannot be inferred from any such in- 
definite language as ‘to unite or con- 
net with such road.’”” Louisville & 

Nw Ra Cov. aentucky.01 6. S.Ct Tis 
161 U.S. 677, 684, 40 L.Ed. 849. 


45. Louisville & N. R. Co. v. Ken- 
tucky, supra. 


46. Harrison yv. Hoyle, 24 Ohio St. 
254, 313. 


[a] Expressive of unanimity.—In 
construing the expression as used in 
an entry in the minute book of a 
church society in relation to the elec- 
tion of a clerk, the court said: ‘The 
phrase originally meant unanimity, 
or at least an approximation to it— 
substantial unanimity.” Harrison y. 
Hoyle, 24 Ohio St. 264, 318. 


47. See Juries § 337 note 51 [b] 
tee as to disqualify one for jury serv- 
ice). 


48. See Parties §§ 128, 183. See 
also Actions §§ 256-271, 274; Appeal 
and Error §§ 966-968, 1321, 1335; Lim- 
itations of Actions § 485 (service of 
process On one party united in inter- 
est as stopping the running of stat- 
ue against others); Privity 50 C.J. p 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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UNITED STATES 


By ArrHur McTAarnaGHAN 


[Matters not in this Title, treated elsowhere in this Wovk, see Cross References infra p 1251} 


ANALYSIS 


I. DEFINITION, NATURE, AND EXTENT [sub-analysis p 1245] 
II. GOVERNMENT [sub-analysis p 1245] 
III. PROPERTY [sub-analysis p 1247] 
IV. CONTRACTS [sub-analysis p 1247] 
V. TORTS [sub-analysis p 1248] 
VI. FISCAL MANAGEMENT [sub-analysis p 1249] 
VII. CLAIMS BY UNITED STATES [sub-analysis p 1249] 
VIII. CLAIMS AGAINST UNITED STATES [sub-analysis p 1249] 
IX. ACTIONS AND PROCEEDINGS BY AND AGAINST UNITED STATES [sub-analysis p 1249] 


SUB-ANALYSIS 


I. DEFINITION, NATURE, AND EXTENT [§§ 1-3] p 1251 
A. Definition [§ 1] p 1251 
B. Nature [§ 2] p 1252 
C. Territorial Extent, Jurisdiction, and Boundaries [§ 3] p 1252 


II, GOVERNMENT [(§§ 4-83] p 1254 
A. In General [§§ 4-8] p 1254 
1. Powers in General [§ 4] p 1254 
2. Powers in Carrying into Effect Powers Granted [§ 5] p 1255 
3. Acquisition and Government of New Territory [§ 6] p 1255 
4. Authority over Places Acquired or Reserved within States or Territories for Public Purposes 
[§ 7] p 1255 
5. Regulations Respecting Property of United States [§ 8] p 1259 
B. Congress [§§ 9-29] p 1259 
1. In General [§ 9] p 1259 
2. Members [§§ 10-19] p 1259 
a. In General [§ 10] p 1259 
b. Appointment, Election and Qualification [§§ 11-16] p 1259 
(1) In General [§ 11] p 1259 
(2) Apportionment of Representatives [§.12] p 1260 
(3) Division of State into Districts [§ 13] p 1260 
(4) Primary Elections and Corrupt Practices [§ 14] p 1261 
(5) Filling Vacancies [§ 15] p 1262 
(6) Determination as to Election and Qualification [§ 16] p 1262 
e. Compensation [§ 17] p 1264 
d. Criminal Responsibility [§ 18] p 1264 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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e. Privileges and Immunities [§ 19] p 1264 
3. Sessions [§ 20] p 1265 
4. Powers [§§ 21-29] p 1265 
a. Legislation [§§ 21-25] p 1265 
(1) In General [§ 21] p 1265 
(2) Fiscal Affairs in General [§ 22] p 1266 
(3) Collection of Taxes and Payment of Debts [§ 23] p 1266 
(4) Coining of Money and Issue of Treasury Money [§ 24] p 1266 
(5) Legislative Employment of Executive Agencies [§ 25] p 1266 
Issuance of Commissions and Making of Investigations [§ 26] p 1267 
K.cpulsion of Members and Punishment for Contempt [§ 27] p 1268 
Appointment of Officers and Employees [§ 28] p 1269 
e. Rules of Proceedings [§ 29] p 1269 
C. The President [§§ 30-32] p 1269 
1. Election [§ 30] p 1269 
2. Powers and Duties [§§ 31-32] p 1270 : 
a. In General [§ 31] p 1270 
b. Proclamations and Orders [§ 32] p 1271 
D. Hxecutive Departments [§ 33] p 1271 
E. Officers, Agents, and Employees [§§ 34-77] p 1273 
1. In General [§ 34] p 1273 
2. Appointment [§§ 35-36] p 1275 
a. Officers [§ 35] p 1275 
_ b. Agents and Employees [§ 36] p 1275 
3. Tenure [§ 37] p 1276 
4. Powers and Duties [§§ 38-42] p 1276 
a. Power and Authority To Bind Government [§§ 38-40] P 1276 
(1) In General [§ 38] p 1276 
(2) Presumption of Authority [§ 39] p 1277 
(3) Notice to Officer or Agent [§ 40] p 1277 
b. Duties [§ 41] p 1277 
e. Disabilities of Officers [§ 42] p 1278 
5. Compensation [§§ 43-50] p 1278 
a. Right and Rate [§ 43] p 1278 
b. Increase or Reduction [§§ 44-45] p 1280 
(1) In General [§ 44] p 1280 
(2) Extra Compensation [§ 45] p 1281 
ce. Reimbursement of Expenditures [§ 46] p 1283 
d. Payment, Allowance, and Recovery [\\ 47-49] p 1283 
(1) In General [§ 47] p 1283 
$ (2) Deductions and Offsets [§ 48] p 1284 
(3) Limitation of Actions [§ 49] p 1284 
e. Recovery by Government of Compensation Paid [§ 50] p 1284 
6. Liability [§§ 51-74] p 1285 oa 
a. Official Acts, Negligence, or Misconduct [§§ 51-52] p 1285 
(1) In General [§ 51] p 1285 
(2) Jurisdiction of State Courts [§ 52] p 1286 
b. Official Bonds [§§ 53-60] p 1286 
(1) In General [§ 53] p 1286 
(2) Nature and Extent of Liability [§ 54] p 1287 
(3) Discharge of Surety and Termination of Liability [§ 55] p 1288 
(4) Enforcement [§§ 56-60] p 1289 
(a) In General [§ 56] p 1289 


Son oe 
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(b) Pleading [§ 57] p 1289 
(ec) Set-Off [§ 58] p 1289 
(d) Evidence [§ 59] p 1289 . 
(e) Judgment and Amount of Recovery [§ 60] p 1290 
: e. Custody and Care of Public Funds [§§ 61-67] p 1290 
: (1) Nature and Extent of Liability [§§ 61-62] p 1290 
(a) In General [§ 61] p 1290 
(b) Disbursing Officers’ Act [§ 62] p 1291 
(2) Accounting and Settlement [§§ 63-67] p 1291 
(a) In General [§ 63] p 1291 
(b) Duty To Account, and Presentation of A eaeudes [§ 64] p 1292 
(c) Settlement of Accounts [§ 65] p 1292 
(d) Evidence of Account [§ 66] p 1293 
(e) Collection of Claim against Officer [§ 67] p 1293 
d. Criminal Liability [§§ 68-74] p 1293 
(1) In General [§ 68] p 1293 
(2) Particular Offenses [§§ 69-74] p 1294 
(a) Extortion and Oppression [§ 69] p 1294 
(b) Receiving Compensation for Services in Official Matters [§ 70] p 1294 
(ce) Removal or Destruction of Records or Papers [§ 71] p 1294 
(d) Contributions for Political Purposes [§ 72] p 1294 
3 . (e) Violations of Eight-Hour Law [§ 73] p 1295 
(f) Miscellaneous Offenses [§ 74] p 1295 
7. Suspension, Removal, and Filling Vacancy [§§ 75-77] p 1296 
a. Suspension and Removal [§§ 75-76] p 1296 
(1) Im General [§ 75] p 1296 
(2) Under Civil Service Regulation [§ 76) p 1296 
b. Filling Vacancies [§ 77] p 1298 
EF. Government Owned Corporations [§§ 78-83] p 1298 
1. In General [§ 78] p 1298 
2. Fleet Corporation [§§ 79-83] p 1299 
a. In General [§ 79] p 1299 
b. Officers and Agents [§ 80] p 1300 
e. Contracts and Indebtedness [§ 81] p 1800 
d. Torts [§ 82] p 1302 
e. Actions [§ 83] p 1302 


III. PROPERTY [§§ 84-91] p 1304 
A. Acquisition and Ownership [§ 84] p 1304 
B. Sale, Lease, and Conveyance [§§ 85-89] p 1306 
1. Power To Sell [§ 85] p 1306 
2. Power To Lease [§ 86] p 1307 
3. Contract of Sale or Lease [§§ 87-88] p 1307 
‘a. In General [§ 87] p 1307 
b. Rights and Liabilities under Contract of Sale [§ 88] p 1808 
4. Conveyance [§ 89] p 1309 
C. Abandonment [§ 90] p 1309 
D. Release of Property Held by Legal Proceedings [§ 91] p 1309 


IV. CONTRACTS [(§ 92-137] p 1310 
A. Capacity of United States To Contract [§ 92] p 1310 
B. Authority of Boards or Officers To Bind Government [$$ 93-94] p 1310 
1. In General [§ 93] p 1310 
2. Particular Boards or Officers [§ 94] p 1312 


For later cases, developments and changes in the law see Annotations, same title and section number. 


1 


48 [65 C.J.] UNITED STATES 


C. Requisites and Validity of eateaat [§§ 95-98] p 1313 
1. In General [§ 95] p 1818 
2. Formal Requisites and Necessity of Writing [V 06) p 1815 
3. Advertising and Proposals or Bids [\ OT] p 117 
4. Appropriation or Provision for Payment as Prerequisite to Validity ef Centract [§ 98] p 1818 
D. Implied Contracts [§ 99] p 1319 
KE. Contractor's Bonds [§§ 100-114] p 1823 
1. In General [§ 100] p 1822 
2. Scope and Extent of Liability [§§ 101 103] p 182 
a. In General [§ 101] p 1828 
b. Labor and Materials [§ 102] p 124 
ce. Subcontracts [§ 103] p 1827 
. Release of Surety [§ 104] p 1828 
. Payment and Set-Off [§ 105] p 1829 
. Actions [§§ 106-113] p 1829 
. In General [§ 106] p 1829 
. Time for Suit [§ 107] p 1830 
. Parties and Intervention [§ 108] p 1883 
. Pleading [§ 109] p 13838 
. Kvidence [§ 110] p 1833 
. Trial [§ 111] p 1834 
» Judgment and Amount of Recovery [§ 119] p 1834 
. Costs and Fees [§ 118] p 1885 
ub. Rights and Remedies of Surety [§ U4] p 1835 
F. Construction and Operation [§§ 115-118] p 1835 
1. In General [§ 115] p 1885 
2. Cost-Plus Contracts [§ 116] p 1388 
3. Compensation [§ 117] p 1340 
4. Hxtra Work or Rxpenses [§ 118] p 1341 
. Assignment [§ 119] p 1345 
. Modification [§ 120] p 1346 
. Reformation [§ 121] p 1847 
Rescission or Suspension [§ 122] p 1347 
. Performance or Breach [§§ 123-181] p 1349 
1. Necessity of Performance [§ 123] p 1849 
2. Suficiency of Performance [§S§ 124-126] p 1849 
a. In General [§ 124] p 1349 
b. Conclusiveness of Officer’s Decision [§ 125] p 1351 
ce. Time of Performance [§ 126] p om 
3. What Constitutes Breach [§ 127] p 18d; 
4. Liability for Breach of Contract [SV “1 129] p 1353 
a. Liability of United States [§ 128] p 18538 
b. Liability of Contractor [§ 129] p 1855 
5. Damages for Breach [§ 130] p 1355 
6. Abandonment of Contract and Termination for Nonperformance fs 131] p 1356 
Payment, Settlement, and Release [§ 182] p 1858 
. Liability of Contractor to Third Persons [§ 133] p 1860 
. Subcontracts [§ 134] p 1360 
. Liens [§ 135] p 1362 
. Particular Contracts [§§ 186-187] p 1862 
1, Commercial Paper [§ 136] p 1362 
2. Leases [§ 137] p 1863 
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V. TORTS [§ 138] p 1363 
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VI. FISCAL MANAGEMENT [§§ 139-143] p 1364 

. In General [§ 139] p 1364 

. Custody and Disbursement of Funds [§ 140] p 1364 

- Bonds and Other Evidences of Indebtedness [§ 141] p 1365 
. Rights and Remedies of Taxpayers [§ 142] p 1367 

. Frauds on Government [§ 143] p 1367 
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VII. CLAIMS BY UNITED STATES [§§ 144-147] p 1368 
A. In General [§ 144] p 1368 
B. Priority of Government as Creditor [§ 145] p 1368 
C. Recovery of Money Paid under Mistake, through Fraud, or in Violation of Law [§ 146] p 1371 
D. Compromise and Release of Claims [§ 147] p 1371 


VIII. CLAIMS AGAINST UNITED STATES [(§4 148-174] p 1372 
A. Nature and Grounds [§§ 148-155] p 1372 
1. In General [§ 148] p 1872 
2. Use or Infringement of Patent [§ 149] p 1874 
3. War Claims [§§ 150-152] p 1377 
a. In General [§ 150] p 1377 
b. Civil War Claims [§ 151] p 1378 
e. French Spoliation Claims [§ 152] p 1379 
4. Indian Depredation Claims [§ 153] p 1379 
5. Transportation Claims [§ 154] p 1384 
6. Interest [§ 155] p 1384 
B. Loyalty of Claimant [§ 156] p 1388 
C. Assignment of Claims [§§ 157-159] p 1388 
1. In General [§ 157] p 1388 
2. Assignments Prohibited [§ 158] p 1388 
3. Effect of Assignment [§ 159] p 1390 
. Arbitration, Compromise, and Settlement [§ 160] p 1391 
. Presentation, Audit and Allowance, and Payment [§§ 161-167] p 1392 
. In General [§ 161] p 1392 
. Time for Presentment [§ 162] p 1392 
. Auditing Boards, Commissioners, and Officers [§ 163] p 1393 
. Effect of Recognition of Claim by Executive Officer or by Congress [§ 164] p 1393 
. To Whom Payment Made [§ 165] p 1394 
. Retaining Out of Claims Amount Due United States [§ 166] p 1395 
Effect of Audit, Allowance or Disallowance, and Payment {§ 167] p 1395 
F. Attorneys’ Fees and Expenses [§ 168] p 1397 
G. Making, Procuring, or Presenting False Claims [§§ 169-174] p 1398 
1. Offenses [§§ 169-173] p 1398 
a. In General [§ 169] p 1398 
b. False Documents [§ 170] p 13899 
e. False Statements [§ 171] p 1400 
d. Claims against Government-Owned Corporation [§ 172] p 1400 
e. Criminal Prosecutions [§ 173] p 1400 
2. Penalties and Forfeitures [§ 174] p 1401 
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IX. ACTIONS AND PROCEEDINGS BY AND AGAINST UNITED STATES [§§ 175-210] p 1402 
A. Capacity of United States To Sue in General [§ 175] p 1402 
B. Lrability and Consent of United States To Be Sued [§§ 176-182] p 1403 
1. In General [§ 176] p 1403 
2. Actions Not Sounding in Tort [§ 177] p 1406 
3. Actions against Officers and Agents [§ 178] p 1406 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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4. Actions by States [§ 179] p 1408 
5. Actions by Aliens [§ 180] p 1409 
6. Waiver of Immunity [§ 181] p 1409 
7. Withdrawal of Consent [§ 182] p 1409 
Rights of Action by Government or Its Officers [§ 183] p 1409 
. Rights of Action against Government or Its Officers [§§ 184-187] p 1409 
1. In General [§ 184] p 1409 
2. Vessels Owned or Operated by the United States [§§ 185-187] p 1411 . 
a. In General [§ 185] p 1411 
b. Vessels in Public Service [§ 186] p 1412 
e. Vessels Purchased, Chartered, or Leased from Shipping Board [§ 187] p 1413 
. Defenses [§§ 188-189] p 1414 
1. By Government [§ 188] p 1414 
2. By Individuals [§ 189] p 1414 
. Set-Off and Counterclaim [§§ 190-191] p 1415 
1. By United States [§ 190] p 1416 
2. Against United States [§ 191] p 1416 
. Jurisdiction and Venue [§§ 192-193] p 1417 
1. Jurisdiction [§ 192] p 1417 
2. Venue [§ 193] p 1418 
. Limitations and Laches [§ 194] p 1418 
. Parties [§§ 195-196] p 1418 
1. In General [§ 195] p 1418 
2. Intervention, Substitution, and Impleading [§ 196] p 1421 ; : 
. Process and Appearance [§§ 197-198] p 1422 
1. Process [§ 197] p 1422 
2. Appearance and Representation by Attorney [§ 198] p 1422 
. Pleading [§ 199] p 1423 
. Issues, Proof, and Variance [§ 200] p 1424 
. Hvidence [§§ 201-204] p 1424 
1. In General [§ 201] p 1424 
2. Presumptions and Burden of Proof [§ 202] p 1424 
3. Admissibility [§ 203] p 1425 
4. Weight and Sufficiency [§ 204] p 1426 
Trial [§ 205] p 1427 
. Damages [§ 206] p 1428 
. Findings, and Judgment and Enforcement Thereof [§§ 207-208] p 1429 
1. Findings [§ 207] p 1429 
2. Judgment [§ 208] p 1429 
. Appeal and Error [§ 209] p 1430 


. Costs [§ 210] p 1430 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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CROSS REFERENCES 


Admiralty 1 C. J. p 1241. 

Adverse Possession §§ 437-446, 

Aerial Navigation Die Isp. 299. 

Aliens 2 C. J. p 1039. 

Aan haneanoes and Consuls 2 C. J. p 1297. 

Animals §§ 144-199 (diseased). 

Appeal and Error § 526 (right of review). 

Army and Navy 5 C. J. p 289. 

Arrest § 7 (persons exempted), §§ 148, 149 (federal of- 
ficers; soldiers and sailors). 

Attorney- General § 1. 

Bankruptcy §§ 20-29 (courts), § 716 (effect of dis- 
charge). 

Banks and Banking §§ 574-855 (National), §§ 1020-1205 
(Federal Reserve). 

Bounties 9 C. J. p 299. 

Canals § 34 (regulation). 

Carriers 10 C. J. p 1 et seq passim (federal regulation). 

Census 11 C. J. p 70. 

Charitics §§ 35-37 (for government purposes). 

Citizens 11 C. J. p 772 


~ Civil Rights §§ 2-6 (federal constitution and legislation). 


Colleges and Universities § 13 (public land grants). 

Collision 11 C. J. Ma ee (of vessels). 

Commerce 12 C. J. 

Common Law §§ 36. 27 (in wares States courts). 

Conflict of Laws 12 Cus ps4 

Conspiracy 12 C. J. p 535 et ae passim (to violate fed- 
eral statutes). 

Constitutional Law 12 C. J. p 653 (interpretation and op- 
eration of federal constitution). 

Contracts §§ 367-399 (interfering with administration of 
government). 

Copyright and Literary Property 13 C. J. p 936. 

Corporations § 64 et seq (power to create corporations). 

Counterfeiting 15 C. J. p 355. 

Courts see Federal Courts 25 C. J. og 

Costs § 459 (security for costs), § 819 Giability for costs 
in criminal cases). 

Oriminal Law § 15 (power to define and punish crimes), 
§§ 174, 178, 185-194, 216-223 (jurisdiction of offenses). 

Custems Duties 17 C. J. p 528. 

District and Prosecuting Attorneys 18 C. J. p 1294 pas- 
sim (United States district ees 

District cf Columbia 18 C. J. p 1353. 

Domicile 19 C. J. p 390. 

Easements § 24. 

Elections 46 C. J. p 46. 

Embezzlement § 44 (by United States officers and em- 
ployees). 

Eminent Domain § 18 (right to exercise power), § 108 
federal property). 

Escheat § 7. 

Estoppel §§ 102, 190-198. 

Evidence §§ 1864, 1879 et seq passim (judicial notice). 

Executors and Administrators § 944 (allowance of gov- 
ernment ges: § 1162 (preferred claims). 

Extradition 25 C. p 252. 

False Personation ; 3. 

Fish °2:6,.Cy J... Di593.0" ; 

Flags 26 C. ae p 738. 

Food §§ 8, 

Game 27 C. a, > pea 

Garnishment § 8 

Habeas Corpus ss 121-138 (United States courts). 

Health § 7. 

Holidays 29 C. J. p 761. 

Indians 31 C. J. p 477%. 


Injunctions §§ 387, 388. 

Insolvency § 257 (debts due United fk 

Insurrection and Sedition 33 C. J. p 158. 

Interest § 80 (judgment of federal court). 

Internal Revenue 33 C. J. p 271. 

International Law 33 C. J. p 384. 

ee oe Liquors 33 C. J. p 480 passim (federal con- 
tro 

Judgments § 1477 gegtopnel) 

Laches see Equity § 216. 

Levees and Flood Control 36 C. J. p 995. 

Licenses § 11. 

Limitations sof Actions §§ 28, 29, 152- 563. 

Lotteries § 3 

Mandamus ee 81, 242-255. 

Maritime Liens 28 C. J. p 1194. 

Master and Servant §§ 41-51 (Federal Hours of Service 
Act), § 385 (Federal Employers’ Liability Act), § 386 
(Federal Safety Appliance Act). 

Militia §§ 2, 11, 15-22. 

Wines and Minerals 40 C. J. p 717. 

Monopolies §§ 54-79%. 

Mortgages § 1104 (foreclosure). 

Motor Vehicles § 18 (regulation). 

Navigable Waters 45 C. J. p 398. 

Ne Exeat 45 C. J. p 588. 

Neutrality Laws 46 C. J. p 1. 

Pardons § 9 (by the president). 

Parliamentary Law 46 C. J. p 1376. 

Patents 48 C. J. p 1. 

Payment §§ 20-28 (legal tender). 

Pensicns 48 C. J. p 784. 

Pecnage 48 C. J. p 801. 

Perjury § 6. 

Pilots 48 C. J. p 1182. 

Piracy 48 C. J. p 1206. 

Post Office 49 C. J. p 1124. 

Prisons § 8. 

Public Lands 50 C. J. p 872. 

Public officer generally see Officers 46 C. J. p 911. 

Railroads §§ 76-95 (federal war-time control), § 115 
(government aid). 

Removal of Causes 54 C. J. p 200. 

Rewards § 10. 

Salvage 56 C. J. p 1. 

Seamen 56 C. J. p 899. 

Searches and Seizures 56 C. J. p 1148. 

Shipping 58 C. J. p 1. 

States 59 C. J. pl. 

Statutes 59 C. J. p 501. 

Tamation §§ 344— 381, 450-465. 

Telegraphs and Yelephones §§ 121-127 (federal war- 
time control), ‘8 379— ar (radio broadcasting). 

Territories 62 Cc. p 781 

Towage 63 C. J. - ak 

RARE MOT EE, Trade-Names, and Unfair Competition 63 

PACD s 

Treason 63 C. J. p 813. 

Treaties 63 C. J. p 824. 

United States Commissioners 66 C. J. pl. 

United States Marshals 66 C. J. 

Venue. 

War. 

Weapons. 

Weights and Measures. 

White slavery see Prostitution §§ 53-68, 

Woods and Forests. & 


I. DEFINITION, NATURE, AND EXTENT 


[§ 1] A. Definition. In a political or governmen- 
tal sense, the “United States of America” is the 
republic or federal state whose organic law is the 
constitution adopted by the people of the thirteen 
states, which declared their independence of the 
government of Great Britain on July 4, 1776." 


In a territorial or geographical sense,? the term 
“United States,” as used in the constitution with 
regard to taxes, has been held to include the Dis- 
trict of Columbia,® but not unorganized territorial 
possessions,* as used in laws imposing customs du- 
ties, not to include territory which by conquest and 


1. Anderson L. D.; Bouvier L. D. fa] Another definition.—‘“‘A gov- 2. 
See the Declaration of Independence} ernment, and consequently a body 
which was signed by the “representa-]| politic and corporate 


tives of the United States of Amer- 
ica;” the Articles of Confederation 
which declared that the style of the 
confederacy of the states should be 
“The United States of America; and 


the preamble to the constitution 
which recites that “the people of the 
United States,’ “in order to form a 


more perfect union, ordained and es- 
tablished the constitution for the 
‘United States of America.’” 


‘ or 
dained and established by the Améri- 
can people with great powers for im- 
portant purposes.” Marshall, C. J., 
in U..S..V. Maurice, 2-Brocki, 96, 26 F. 
Cas.No. 15,747. To same effect 
see Matter of Merriam, 36 N.E. 505, 
141 N.Y. 479 [aff 16 S.Ct. 1073, 163 U.S. 
625, 41 L.Ed. 287]; Beckham v. Hague, 
60 N.Y.S: 213, 28 Misc. 754 [rev on 
other grounds 60 N.Y.S. 767, 44 App. 


* Div. 146]. 


Territorial extent and jurisdic- 
tion see infra § 3. 


3. Loughborough Ni Blake, 5 
Wheat. (U.S.) 317, 5 L.Ed. 98 (1820) 
(involving provision authorizing tax» 
es uniform throughout the “United 
States’’). 


{a] It is name of cur republic 
composed of states and territories. 
Loughborough v. Blake, 5 Wheat. (U. 
Do) old, oO) lata. 98s 


4 Insular Cases, 21 S.Ct. 770, 182 
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military occupation is in possession of a publi¢ en- 
as used in a statute prohibiting the bringing 
of lottery tickets into the United States, to include 
and, as used in dealing with foreign 
sovereignties, to include all territories subject to the 
jurisdiction of the federal government wherever lo- 
The term “United States,” or “United States 
as used in state statutes is frequently 
declared therein to include the states and organized 
territories of the Union and the District of Colum- 
bia,®> and the term, as used in some statutes, is de- 
elared therein to include all territory under the 
jurisdiction and control of the United States,® or all 
of such territory with specified exceptions.?° 


{§ 2] B. Nature. The people of the United States 
established a national government}! with sovereign 
powers, legislative, executive, and judicial,1* and the 
United States is, for many important purposes at 
The articles of confedera- 


emy,” 


Puerto Rico,® 


cated.* 
of America,” 


least, a single nation.1® 


U.S. 244, 45 L.Ed. 1088 (involving uni- 
formity clause). 


5. U.S. v. Rice, 4 Wheat. (U.S.) 
246, 4 L.Ed. 562. 
6.>U. Sv. Castro, 3 Porto: Rico 

47. 


7. Insular Cases, 21 S.Ct. 770, 182 
. 244, 45 L.Ed. 1088. 


8 See statutory provisions. 


9. See statutory provisions; for 
example, Trade-Mark Act Febr. 20, 
1905 (33 U. S. St. at L.*731% 15 USCA 
§ 108), Immigration Act Febr. 5, 1917 
(8 USCA § 173); Act May 22, 1918, c 
2 § 4 (40 U.S. St. BYb yd BR EysIe)S 22 USCA 

226). 


10. See statutory provisions, e. g., 
Immigration Act 1917, § 1 (39 U.S. 


St. at L. 874; 8 USCA § 173); Anti- 
Dumping Act May 27, 1921, e 14 § 
DIM ORS Os Sp She wegen oe ESOS aC) wi CISION 


§ 171); 
(46 U. S. St. at L. 708; 
1401). 


11. McCulloch vy. Maryland, 4 
Wheat. (U.S.) 316, 4 L.Ed. 579. But 
see dis. op. in Piqua Branch State 
Bank v. Knoup, 6 Ohio St.-842,. aos 
(cit 39 “Federalist’] (United States 
is distinguished from a national gov- 
ernment by being the government of 
a community of independent and 
sovereign states, united by compact). 


fa] Style-——The United States has 
been generally styled, in American 
political and judicial writings, a “‘fed- 
eral government,’”’ The term has not 
been imposed by any specific consti- 
tutional authority, but only expresses 
the general sense and opinion upon 
the nature of the form of government. 
In recent years, there is observable a 
disposition to employ the term ‘“na- 
tional’ in speaking of the government 
of the Union: Neither word settles 
anything as to the nature or powers 
of the government. “Federal” is 
somewhat more appropriate if the 
government is considered a union of 
the states; national” is preferable 
if the view is adopted that the state 
governments and the Union are two 
distinct systems, each established by 
the people directly, one for local and 
the other for national purposes. 
Black L. D. [cit U. 8S. v. Cruikshank, 
92 U.S. 542, 549, 238 L:Hd. 588]. 


12. McCulloch v. Maryland, 4 
Wheat. (U.S.) 316, 4 L.Hd. 579. See 
also Constitutional Law § 234 et seq. 


[a] “Sovereignty” of the United 


Tariff Act 1930, tit 4 § 401 
19 USCA § 


UNITED STATES 


federal system. 


other.?® 


Boundaries.?2 


States consists of the powers existing 
in the people as a whole and the per- 
sons to whom they have delegated it, 
and not as a separate personal en- 
tity. Filbin Corporation y. U. S., 266 
F. 911, 914. 


13. Northern Securities Co. v. U. 
S24 S.Ct 436, 456) 193 U.S. 197, 48 
L. Ba. 679 [cit ‘Cohens nia Virginia, 6 
Wheat. 264, 413, 5 L.Ed. 257, 293] (in 
all commercial reguiations we are 
one and the same people). 


14. Gibbons v. Ogden, 9 Wheat. (U. 
S.) 1, 6 L.Ed. 23; Cohens v. Virginia, 
6 Wheat. (U.S.) 264, 5 L.Ed. 257; 
Martin v. Hunter, 1 Wheat. (U.S.) 304, 


4 L.Ed. 97. See also Federalist 
(Hamilton) No. 16. 
fa] Tlustration.—In the exercise 


of its powers over the mails and in 
protecting interstate commerce, the 
government of the United States has 
jurisdiction over every foot of its soil 
in its territory and acts directly 
against every citizen, and enforces 
that sovereignty directly and not 
through the agency of the state when 
the federal authority is resisted. In 
re Debs, 15 S.Ct. 900, 158 U.S. 564, 39 
L.Ed. 1092. 


15. McCulloch v. Maryland, 4 
Wheat. (U.S.) 316, 4 L.Ed. 579; Opin- 
fon of Justices, 14 Gray (Mass.) 614, 


“It was a bold, wise, and successful 
attempt to place the people under two 
distinet governments, each sovereign 
and independent within its own sphere 
of action, and dividing the jurisdic- 
tion between them, not by territorial 
limits, and not by the relation of su- 
perior or subordinate, but classifying 
the subjects of government and desig- 
nating those over which each has en- 
tire and independent jurisdiction.” 
Opinion of Justices, supra. 


16. US) vweoSandoval, 198eh. 
[rev on other grounds 34 S.Ct. 1, 
U.S. 28, 58 L:Hd 107]. 


Equality of new states see States 
§§ 34-36. 


17. Texas v. White, 7 Wall. (U.S.) 
TOO MLO ds 22.0) ai emiseves Cartes ty 
25 F.Cas.No. 14,756, 1 Bond 556; In 
re Charge to Grand Jury, 30 F.Cas.No. 
18,273, 1 Sprague 602. 


18s. U: S. v. Hodson, 10° Wall. (CU. 
S.) 395, 19° L.Bd.9 937%; Neilson wi 
Lagow, 12 How. (U.S.) 98, 13 L.Ed. 
909; U.. Si v. Ginn, 15) Pet. CO:S 29105 
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equal states,‘® and is indissoluble. 
visions of the constitution look to an indestructible. 
union of indestructible states.1? 
is a body politict® and corporat e,1® and is, for some 
purposes, treated as a “person. 20 
ed States enters into commercial business, it aban- 
dons its sovereign capacity and is to be treated like 
any other corporation.?1 


[§ 3] C. Territorial Extent, 
Under general principles of interna- 


bs 
[§§ 1-3 


tion acted only on the states, but the constitution 
acts directly on all the people, and they are directly 
responsible, and not mediately through the states.1*— 
The powers of sovereignty are divided between the 
federal and state governments under this complex 


They are each sovereign with re- 


spect to the rights committed to it, and neither soy- 
ereign with respect to the rights committed to the 
The union between the states is a union of 


All the pro- 
The United States 
When the Unit- 


Jurisdiction, and 


10 L.Ed. 742; U.S. v. Bradley, 10 eat 
(U.S.) 348, 9 L.Ed. 448; U.S. 
Tingey, 5 Pet. (U.S: )2215, (8) bed 66: 
O. S. v. Maurice, 2 Brock. 96, 26 EY 
Cas.No. 15,747; Dickson v. U. S., 125 
Mass. 311, ‘28 Am.R. 230. 


19. U. S. v. Tingey, 5 Pet. (U.S.) 
115, 8 L.Ed. 66; °U. S.0v. Maurice) 2 
Brock. 96, 26 F:Cas.No. 15,747; Dixon 
v.. U--S.,. 1 Brock. -CU:S:) A700 &.Gass 
No. 3,934. 


[a] Political corporation. — The 
United States is a political corpora- 
tion. Abelman v. Booth, 21 How. 
CUES.) 1506, 216: (heidi 5t69!: Sa aiSiaive 
Maurice, 26 F.Cas.No. 15,747, 2 Brock. 
96 (per Marshall, C. J.). See U. S. v. 
Perkins, 16 S.Ct. #073,°163 UWiSi "6245 
41 L.Ed. 287 [aff 36 N.E. 505, 141 N. 
Y. 479] (where in holding a bequest 
of personal property by will to the 
United States subject to the _ in- 
heritance tax under the laws of New 
York, it was said that the exemption 
in the statute of certain corporations 
did not include a ‘‘purely political and 
governmental corporation like the 
United States’). r 


{[b] Time of becoming body cor- 
porate.—The, United States neces- 
sarily became a body corporate from 
the moment of their association under 
the articles of confederation of No- 
vember, 1777. Respublica v. Sweers, 
1 (Dall, (Pa) 41,51 lb, 29; 


[c] Corporate powers.—lIt has de- 
fined and limited corporate powers, 
with capacity to contract and be con- 
tracted with, and to sue in its corpo- 
rate name. Cohens v. Virginia, 6 
Wheat. (U.S.) 264, 5 L.Ed. 257. Pow- 
ers in general See infra § 4 et seq. 


[d] Devises to United States.—A 
devise of land to the United States 
by a citizen of New York was void 
under the law of that state which pro- 
hibited devises to corporations not 
authorized under the laws of that 
state to take land by devises. U.S. v. 
Fox, 94 U.S. 315, 24 L.Ed. 192: 


20. See Person 48 C.J. p 1041. 


21. The No. 34,11 F.(2d) 287; Bal- 
laine v. Alaska Northern Ry. Co., 5 
Alaska 694 [foll Bank of United 
States v. Planters’ Bank, 9 Wheat. 
904, 6 L.Ed. 244; Salas v. U. S., 234 
FE’. 842]. See also infra §§ 84, 92. 


22. 
a territorial sense see supra § 1 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Meaning of “United States” in 


§ 3] 


tional law,’ the territory subject to the jurisdiction 
of the United States includes the land areas under 
its dominion and control,?+ the ports, harbors, bays, 
and other inclosed arms of the sea along the coast,?® 
and a marginal belt of the sea extending from the 
coast line ‘outward a marine league, or “three geo- 
graphical miles,*°> but not the high seas, which are 
the common property of all nations.?7 


Insular possessions and Canal Zone. The Canal 
Zone, it has been said, is treated by law as a for- 
eign country,”*® except for certain purposes for which 
a statute prov ides it shall be treated as an organized 
territory;°® but, since the ratification of the treaty 
of peace, the Philippines,?° and Puerto Rico,?? are 
not foreign countries as respects customs duties. 


American vessels. It has been said, also, that an 
American vessel is part of the territory of the Unit- 
ed States,*? but, as stated elsewhere, this is true 
only for certain purposes, and in a limited sense.*? 


Canadian boundary. The boundaries between the 
United States and adjacent countries are defined by 
treatics.24 Thus the center of the Niagara River 
below the falls constitutes the boundary ‘between 
the United States and Canada.?® 


Mexican boundary. The treaty of peace follow- 
ing the war between the United States and Mexico 
provided that the deepest channel of the Rio Grande 
from its mouth to the southern boundary of New 
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Mexico should be the boundary between the two 
countries.*° A later treaty provided that the bound- 
ary should follow the center of the normal channei 
notwithstanding alterations by erosion and deposit 
of alluvium, but that in case of changes by the cut- 
ting of a new bed, or the deepening of another chan- 
nel than that which originally marked the/ bounda- 
ry the line should continue to follow the original 
channel.** This resulted in there being bancos or 
small tracts of land on the opposite side of the river 
from the countries to which they belonged,** and to 
eliminate these bancos from the effect of the prior 
treaties,?® a new treaty was made providing that 
dominion and jurisdiction of such of the bancos 
already surveyed as lie on the south bank of the 
river ‘shall pass to Mexico and dominion and juris- 
diction of those on the north bank to the United 
States and that the boundary commission previously 
created shall be guided by that principle in eliminat- 
ing bancos.*° This treaty applies to bancos formed 
but unsurveyed at the date of the treaty and to 
bancos thereafter formed.#! In view of the nego- 
tiations preceding the treaty, it has been held that 
it is to be treated as providing for an adjustment of 
the boundary line, and not for a cession of terri- 
tory,*? and a banco north of the river is presumed 
to have been always in the United States,‘* and, 
while such a banco formed prior to 1905 was the 
property of Mexico until the date of the new trea- 
ty,*4 dominion thereover was transferred to the 


23. 
27. 


24. Cunard SS. Co. v. Mellon, 43 8. 
Ct. 504, 262 U.S. 100, 67 L.Ed. 894, 27 
A.L.R. 1306 [aff 284 F. 890, and rev 
sub nom. International Mercantile 
Marine v. Stuart, 285 F. 79]; The 
Vinces, 20 F.(2d) 164 [aff 27 F.(2d) 
296 (cert den 49 S.Ct. 32, 278 U.S. 635, 
73 L.Ed. 552) 1]. 


25. See cases supra note 24. 


26. Cunard SS. Co. v. Mellon, 43 
S.Ct. 504, 262 U.S. 100, 67 L.Ed. 894, 
27 A.L.R. 1306 [aff 284 F. 890, and 
rey sub nom. International Mercantile 
Marine v. Stuart, 285 F. 79]; Murray 
Ven Eildneth 26) — B20) .9 43836 The 
Vinces, 20 F.(2d) 164 [aff 27 F.(2d) 
296 (cert den 49 S.Ct. 32, 278 U.S. 
635, 78 Jo.Wd: 9552), 


27. The Vinces, supra. 


28. Macomber & Whyte Rope Co. 
v. United Fruit Co., 225 Ill.App. 286 
(Uniform Bills of Lading Act cover- 
ing shipments from a point in one 
state or territory to a point in an- 
other state or territory does not ap- 
ply to a shipment from a state to the 
Panama Canal Zone). 


29. Act Aug. 24, 1912 (37 U.S. St. 
at L. 569 § 12; 48 USCA § 1330) (re- 
lating to extradition). 


SO; Lincoln, v.. U. S., 26 S.Ct: 728, 
202 U.S. 484, 50 L.Ed. 1117; The Dia- 
mond Rings, 22 S.Ct. 59, 183 U.S. 176, 
46 L.Ed. 138; Lincoln v. U. S., 25 S, 
Ct. 455, 197 U.S. 429, 49 L.Ed. 819. 


[a] Philippine insurrection was 
not of sufficient gravity to give the 
islands the character of foreign coun- 
tries after title passed to the United 
States, so as to authorize the Presi- 
dent to impose duties on imports. 
Lincoln v. U. Si,:26 S.Ct..728, 202).U.S: 
ASAy 50. bands dig ehameoln, sve Us Ss, 
25 S.Ct. 455,197 U.S. 429, 49 L.Ed. 819; 
The Diamond Rings, 22 S.Ct. 59, 183 
U.S. 176, 46 L.Ed. 138. 


See International Law §§ 26. 


31. Goetze v: U._S., 21 S.Ct. 742, 
182 U.S. 221, 45 L.Ed. 1065 [rev 103 
EF. 72]; De Lima v. Bidwell, 21) S.Ct. 
743, 182 U.S. 1, 45 L.Ed. 1041 (where 
there was no prevailing opinion of the 
court, but, it was held, a majority of 
the court concurring in the results, 
that Puerto Rico, after the ratification 
of the treaty of peace, was not a “for- 
eign country” within the meaning of 
the tariff laws, and that duties col- 
lected in New York on importations 
therefrom after the treaty of peace, 
but before congress had acted on the 
status of the inhabitants, were il- 
legally exacted). \ 


[a] When collection of duties 
legal.—Duties upon imports from the 
United States into Puerto Rico, col- 
lected by the government before the 
ratification of the treaty of peace, 
were lawfully collected under the war 
power, but the right to require such 
duties after the ratification of the 
treaty ceased. Dooley v. U. S., 21 S. 
Ct. 762, 182 U.S. 222, 45 L.Ed. 1074. 


{b] Duty on imports into Puerto 
Rico.—Duty levied upon goods im- 
ported into Puerto Rico was held not 
a duty upon exports. Dooley v. U. 5., 
DONS: CHING2.. i Sohal dole e4 6am. BCs 
128. 

32. 
116. 

33. See International Law § 26 
text and note 66. 


Ex parte Kogi Saito, 18 F.(2d) 


34. See treaties with Great Britain 
and Mexico in U. S. Statutes at Large. 


35. Treaty of Sent. 3, 1783 (8 U. S. 
St. at L. 81) art Il; Treaty of Sept. 
24,1814 (8 U. Si St. at L. 221) art V1; 
Decision of Commissioners, June 18, 
1822 (8 U. S. St. at L. 275). See Peo- 
ple ex rel. Grand Trunk Ry. Co. of 
Canada v. Gilchrist, 221 N.Y.S. 613, 
221 App.Div. 19 (so stating in passing 
on liability to franchise tax of rail- 
road uSing bridge crossing river). 


Rivers as international houndaries 
Bootes: see International Law § 


36. Treaty of GEAgaUDe Hidalgo, 
July 4, 1848, art 5. 


87. Treaty of Nov. 12, 1884 (24 U. 
Scat wie a Od2) Mancs ayer oe 


[a] Evidence.—See Nunez v. State, 
156 S.W. 933, 70 Tex.Cr. 481 (where 
charge stated provisions of Treaty of 
Guadalupe Hidalgo, and refusal of 
charge based on Treaty of 1884 was 
held not error because there was no 
proof that the bed of the river sud- 
denly changed). 


38. San Lorenzo Title & Improve- 
ment Co. v. City Morts. Co., (Tex.Civ. 
App.) 48 S.W.(2d) 310. 


39. San Lorenzo Title & Improve- 
ment Co. v. City Mortg. Co., supra 
(where this is said to have been the 
purpose of the treaty). 


40. Convention of 1905 (35 U. S. 
St. at L. 1863, 1865, 1866) arts 1, 2. 


41. San Lorenzo aoe & Improve- 
ment Co. v. City Mortg. Co., (Tex.Civ. 
App.) 48 S.W.(2d) 310. 


42. San Lorenzo Title & Improve- 
ment Co. v. Clardy, (Tex.Civ.App.) 48 
S.W.(2d) 315, 


[a] Executive construction. — If 
representatives of the two countries 
have treated the treaty as one of 
cession, they have done so contrary 
to the plain intention of those who 

negotiated the treaty and their con- 
struction cannot change such purpose 
and intention. San Lorenzo Title & 
Improvement Co. v. Clardy, (Tex.Civ, 
App.) 48 S.W.(2d) 315. 


43. San Lorenzo Title & Improve- 
ment Co. v. Clardy, supra. 


44 San Lorenzo Title & Improve- 
ment Co, v. City Mortg. Co., (Tex.Civ. 
App.) 48 S.W. (2d) 310. 
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United States when the treaty was signed, although 
the boundary commission did not declare the land 
a banco until later,*® and the de facto possession of 
Mexico in the meantime gave a Mexican court no 
jurisdiction to dispose of the title.*® 
gives the boundary commission no judicial fune- 


§ 4] A. In General—1. Powers in General. 
United States is a nation whose powers of govern- 


ment—legislative, executive, and 


the sphere of action confined toit by the constitu- 
tion are supreme and paramount.®? 
tion does not, however, make any general grant of 
power, but states the legislative powers that are 
granted,°? and provides that powers not delegated 
to the United States, or prohibited to the states, are 
reserved to the states or to the people,°* and it has 
therefore become an accepted constitutional rule that 
this is a government of enumerated or delegated 
powers, and that it has only such powers as have 
been conferred on it, expressly or by necessary im- 
There is, however, a distinction, in this 
respect, between the legislative power and the ju- 


plication.®° 


45. San Lorenzo Title & Improve- 
ment Co. v. City Mortg. Co., supra. 


[a] Equitable title, at least, was 
conveyed to the United States by the 
convention. San Lorenzo Title & Im- 
provement Co. v. Clardy, (Tex.Civ. 
App.) 48 S.W.(2d) 315. 


{b] Finding relates back to date 
of treaty.—Boundary commission’s 
finding of fact placing banco, within 
stipulations in 1905 treaty giving 
United States dominion thereover, re- 
lated back to date treaty was execut- 
ed. San Lorenzo Title & Improve- 
ment Co. v. Clardy, (Tex.Civ.App.) 48 
S.W.(2d) 315. 


46. San Lorenzo Title & Improve- 
ment Co. y. Caples, (Tex.Civ.App.) 
48 S.W.(2d) 829; San Lorenzo Title 
& Improvement Co. v. Clardy, (Tex. 
Civ.App.) 48 S.W.(2d) 315; San Lo- 
renzo Title & Improvement Co. Vv. 
City Mortg. Co., (Tex.Civ.App.) 48 
S.W.(2d) 310. 

“When the true boundary is as- 
certained, or adjusted by agree- 
ment, grants made by either sov- 
ereign beyond the limits of his 
rightful territory, whether he had 
possession or not (unless confirmed 
by proper stipulations) fail for want 
of title in the grantor.’’ Coffee v. 
Groover, 8 S.Ct. 1, 6, 123 U.S. 1, 31 L. 
Ed. 51 (relating to state boundaries, 
but quoted in San Lorenzo Title & 
Improvement Co. v. Clardy, supra). 


[a] Claims under grant made sub- 
sequent to treaty are not protected by 
article 4, providing that. property 
situated on the bancos shall be in- 
violably respected, and that their 
awners, heirs, ete., shall enjoy as 
complete security with respect there- 
to as though it belonged to citizens of 
the country where it is situated. San 
Lorenzo Title & Improvement Co. v. 


Clardy, (Tex.Civ.App.) 48 S.W.(2d) 
315. 
{b] Treaty of 1884.—Right to 


make the grant cannot be upheld un- 
der the provisions of the treaty of 
1884 as to jurisdiction of property 
separated through creation of new 
channels as these provisions were 
modified by the treaty of 1905. San 
Lorenzo Title & Improvement Co. v. 


UNITED STATES 


The treaty 
boundary.®? 


Il. GOVERNMENT 
The 
judicial—within 


The constitu- 
terms.°® 


Caples, (Tex.Civ.App.) 48 S.W.(2d) 
329; San Lorenzo Title & Itnprove- 
ment Co. v Clardy, (Tex.Civ.App.) 48 
S.W.(2d) 315. 


47. San Lorenzo Title & Improve- 
ment Co. v. Clardy, supra. 


48. San Lorenzo Title & Improve- 
ment Co. v. Caples, (Tex.Civ.App.) 
48 S.W.(2d) 329. 


49. San Lorenzo Title & Improve- 
ment Co. v. Clardy, (Tex.Civ.App.) 
48 S.W.(2d) 315. 


50. San Lorenzo Title & Improve- 
mént Co. 7 v.- \Clardy,,. supra; San 
Lorenzo Title & Improvement Co. v. 
septs: (Tex.Civ.App.) 48 S.W.(2d) 


51. San Lorenzo Title & Improve- 
ment Co. v. Caples, supra. 


52. In re Quarles, 15 S.Ct. 959, 158 


U.S. 532, 39 L.Ed. 1080; Logan v. U. 
S., 12 §.Ct. 617, 144 U.S. 268, 36 L.Ed. 


429: Chae Chan Ping v. U. S., 9S.Ct. 
623, ©1301 U.S: 3681,.32 1. Hae aloes: 
Cohens v. Virginia, 6 Wheat. (U.S.) 


264, 5 L.Ed. 257; 
land, 4 Wheat. 


579 


fa] International relations.— 
While the United States government 
in respect to domestic matters is a 
government of defined limited pow- 
ers, in respect to its control of in- 
ternational relations it is absolute 
and all comprehensive. Canal Zone 
v. Mena, 2 Canal Zone 170. 


53. See U. S. Const. art 1. 

54. See U. S. Const. Amendm. 10. 
55. See Constitutional Law §§ 15p, 
57. 


McCulloch v. Mary- 
CUS). 3316," Based! 


56. Kansas v. Colorado, 27 S.Ct. 
655, 206 U.S. 46, 88, 51 L.Ed. 965 
(‘When a legislative power is claimed 
for the National Government the 
question is whether that power is 
one of those granted by the Constitu- 
tion, either in terms or by necessary 
implication, whereas in respect to 
judicial functions the question is 
whether there be any limitations ex- 
pressed in the Constitution on the 
general grant of national power’’). 


[$§ 3-4 


tions,*7 and no power to fix the boundary,**® or de- 
termine which tracts shall be eliminated,*® but mere- 
ly gives it power to determine as to the existence 
of the facts calling for elimination under the trea- 
ty,°° and to mark and establish the location of the 


dicial power,5® as the entire judicial power of the 
nation is vested in its supreme court and in such 
inferior courts as congress may from time to time 
ordain and establish.®? 
is also conferred upon the president in general 

The United States has no inherent sov- 

ereign powers,°® and no inherent common-law pre- 

rogatives and it has no power to interfere in the ~ 
personal or social relations of citizens by virtue of 

authority deducible from the general nature of soy- 

ereienty,®° but it has so much of the royal preroga- 

tives as belonged to the king of England in his ¢a- 

pacity of parens patriw or universal trustee.®* It 

has no general police powers.®? 
that the United States takes no power or authority 
from state constitutions or laws.** 


The entire executive power 


It has been said 


Sa COnNst arto 49. re 
58. See U. S. Const. art 2 § 1 el 1. 


Distribution of governmental pow- 
kk see Constitutional Law §§ 234—- 


59." Hodges wv. Us S:, 2724S. Cenéazoa 
U.S. J, 61 Ii kd: 65. 


60. Ex parte Burrus, 10 S.Ct. 850, 
136 U.S. 586, 34 L Ed. 500; In re Bar- 
RY 42. ha tl os BeOad: No. 1059, 136 


U.S. 597 note, 34 L.Ed. 503 note [error 
dism 5 How. (U.S.) 103, 12 L.Ed. 70]. 


[a] Harboring alien woman for 
prostitution.—Congress had no power 
to enact Act Febr. 20, 1907 (34 U. S. 
St. at L. 98 ¢ 1134 § 3) for the crim- 
inal punishment of the mere keeping, 
maintaining, or harboring for the pur- 
pose of prostitution of any alien 
woman within three years after she 
shall have entered the United States. 
Keller v. U. S., 29 S.Ct» 470, 213) UiS: 
138, 53 L.Ed. 737, 16 Ann.Cas. 1066. 


61. Stanley v. Schwalby, 13 S.Ct. 
418, 147 U.S. 508, 37 L.Ed. 259; Dollar 
Say. Bank v. U. °S5-19”"Wall* (U.S) 
227, 22 L.Ed, .80, 


[a] Derelicts.—This principle does 
not include royal rights of succession 
to property, as in the case of derelicts. 
Russell v. Proceeds of Forty Bales of 
Cotton, 21 F.Cas.No. 12,154. 


[b] Taking property without com- 
pensation.—(1) It’ does not possess 
the personal privileges of the sover- 
eign of England; and the govern- 
ment, being restrained by a written 
Constitution, cannot take property 
without compensation, as can the 
English government by act of king, 
lords, and Parliament. Filbin Corpo- 
ration: v. Us Ss 266 Bs 91 ora eazy 
Generally see Const. Amendm. 5; 
Eminent Domain § 124. 


62. Hodges v. U. S., 27 S.Ct. 6, pee 
U.S. 1, 51 L.Ed. 65. 


In. pr cha of powers granted see 
infra § 5 


Police power generally see Cons 
tutional Law §§ 412-443. 


63. U.S. v. Sumner, 211 N.Y.S. 705, 
125 Misc. 658. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 5-7] 


[§ 5] 2. Powers in Carrying into Effect Powers 
Granted. As stated above, the government of the 
United States is one of enumerated powers, and it 
has no inherent sovereign powers,®* but it is a na- 
tional sovereignty,®® within the scope of its enu- 
merated powers,°® and has all the attributes of sov- 
ereignty, except as restricted by the constitution,®? 
and its prerogatives as a sovereign nation are ¢o- 
extensive with the powers committed to it.°S There 
is also a wide scope of selection of the means for 
the execution of the enumerated powers under what 
has been termed the “coefficient power’®® to make 
all laws necessary and proper for carrying into ef- 
feet the enumerated powers and all other powers 
vested by the constitution in the Government of the 
United States or in any department or officer there- 
of.7° The words “necessary and proper” inelude all 
means which are conducive or adapted to the end 
to be accomplished and which, in the judgment of 
congress, would most advantageously effect the end.*! 
Upon the principle of the sovereignty growing out 
of the aggregation of the enumerated powers includ- 
ing the coefficient power was based the power to 
charter a national bank,’? the power to exercise the 
right of eminent domain,7* the power to issue legal 
tender notes,’ and the power to exclude aliens.*® 


64 See supra § 4. 579. 


65. Legal Tender Cases, 4 S.Ct. 122,| [a] 
110. U.S. 421,,-28 Id. 2043. Liberty 
Mut. Ins. Co. v. Johnson Shipyards 


UNITED STATES 


Jurisdiction over 
ary disposition of lands 
state by the general government is in 
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So, too, although the United States has no general 
police power,’® it has whatever police power is ap- 
propriate to, the exercise of any attribute of sov- 
ereignty specifically granted to it,77 and may, by 
virtue of its sovereignty, take such measures as are 
necessary to insure peace and order in performance 
of any of its functions.78 The scope and incidents 
of the government’s express and implied powers are 
the same,’® and a power may be implied as an in- 
cident to a power which is itself implied.*° 


[§ 6] 3. Acquisition and Government of New 
Territory.*1_ The boundaries of the United States 
can be enlarged and new territory acquired by the 
treaty-making power or the legislative authority,*®? 
and the United States may govern new territory ac- 
quired by cession,®® without incorporating it as an 
integral part of itself under its organic laws.*+ 


[§ 7] 4. Authority over Places Acquired or Re- 
served within States or Territories for Public Pur- 
poses.8> Under the provision in the federal con- 
stitution that congress shall have power to exer- 
cise exclusive legislation in all cases whatsoever 
over all places purchased by the consent of the leg- 
islature of the state in which the same shall be, for 
the erection of forts, magazines, arsenals, dockyards, 


332, 3 L.Ed. 240. 


testament.| [a] Beason for rule.—Such power 
within the is an ordinary and important at- 
tribute of sovereignty,, which was 


Corporation, 6 F.(2d) 752. 


[a] International relations. — (1) 
The United States is a sovereign and 
independent nation, vested with the 
entire control of international rela- 
tions, and with all the powers of gov- 
ernment necessary to control that re- 
lation and make it effective. Chinese 
Exclusion Cases, 13 S.Ct. 1016, 149 
U.S. 698, 37 L.Ed. 905. (2) There 
rests upon the United States the ob- 
ligation to perform all duties which 
international law imposes upon a 
sovereign state and it follows as a 
necessary corollary that the govern- 
ment has powers coextensive with its 
duties. Canal Zone v. Mena, 2 Canal 
Zone 170. 


66. Legal Tender Cases, 
122, 110 U.S. 421, 28 L.Ed. 204. 


[a] Right of eminent domain can 
be exercised within the states so far 
as necessary to the enjoyment of pow- 
ers conferred upon it by the constitu- 
tion. The federal government is as 
sovereign within its sphere as the 
states are within theirs. Kohl v. U. 
S., 91 U.S, 367, 23 L.Ed. 449, 


67. Liberty Mut. Ins. Co. v. John- 
son Shipyards Corporation, 6 F.(2d) 
752 [aff 300 F. 952, and aff sub nom. 
Stripe: 'v. U.S. 46 S.Ct. 182, 269..U.8: 
503, 70 L.Ed. 379]. 


68. Elliot v. Van Voorst, 8 F.Cas. 
No. 4,390, 3 Wall.Jr. 299. 


4 S.Ct. 


69. -Legal Tender Cases, 4 S.Ct. 
122, 110 U.S. 421, 28 L.Ed. 204. 

70. Const. art 1 § 8 el 17. 

71. Legal Tender Cases, 4 S.Ct. 


122, 110 U.S. 421, 28 L.Ed. 204. 


“Let the end be legitimate, let it be 
within the scope of the constitution, 
and all means which are appropriate, 
which are plainly adapted to that end, 
which are not prohibited, but consist 
with the letter and spirit of the con- 
stitution, are constitutional.” Mar- 
shall, C. J., in McCulloch v. Maryland, 
4 Wheat. (U.S.) 316, 421, 4 L.Ed. 


no way an essential or appropriate in- 
cident to the power to take the lands 
for public uses. Matter of Fox, 52 N. 
Y,.'530,.11 Am. R. 752 [aft 63 Barb. 157, 
and aff 94 U.S. 315, 24 L.Hd. 192]. 


72. McCulloch v. Maryland, 4 
Wheat. (U.S.) 316, 4 L.Ed. 579. 


7S. . Isohl VU. S091 U.S2867,, 23. 
Ed. 449; Stockton v. Baltimore, etce., 
RA COs cao. ; 


74 Juilliard v. Greenman, 4 S.Ct. 
122, 110 U.S. 421, 28 L.Ed. 204; Knox 
v. Lee, 12 Wall. (U.S.) 457, 555, 20 
L.Ed. 287. 


75. Chinese Exclusion Cases, 13 S. 
Ct. .1016,..149., U.S..698,. 37 L.bd., 9.05 
(the government had the right to ex- 
clude aliens by act of congress even 
if ‘in contravention of an_ earlier 
treaty). See Chae Chan Ping vv. 
United States, 9 S.Ct. 6238, 130 U.S. 
581, 606, 32 L.Ed. 1068. 


76. See supra § 4. 


77. U.S. v. Gaffney, 10 F.(2d) 694; 
U. S. v. Shauver, 214 F. 154 [error 
dism 39 S.Ct. 134, 248 U.S. 594, 68 L. 
Ed. 438]. 


78. Peo. ex rel. Doscher v. Sisson, 
167 N.Y.S. 801, 180 App.Div. 464 [aff 
118 N.EY 789; 222 N.Y. 3877]. 


79. -Ruppert v. Caffey, 40 S.Ct. 141, 
251 U.S. 267, 300, 64 L.Hd. 260; Com- 
monwealth v. Nickerson, 128 N.E. 273, 
236 Mass. 281, 10 A.L.R. 1568. 


80. Ruppert v. Caffey, 40 S.Ct. 141, 
951. U.S. 267, 300.9 64 Li. Hd: 260) (re- 
jecting contention that since war 
power of congress to prohibit manu- 
facture and sale of intoxicating liq- 
uors was itself an implied power, 
under the provision as to making laws 
necessary and proper for carrying in- 
to execution the powers granted, a 
power to prohibit nonintoxicating liq- 
uors could not be implied as’ an in- 
cident thereto). 


81. Acquisition and ownership of 
property see infra § 84. 


82. Sere v. Pitlot, 6 Cranch (U.S.) 


possessed by the independent states, 
and which on formation of the union, 
they denied to themselves in ex- 
pressed terms, and delegated to the 
federal government in the treaty and 
war-making power. Sere v. Pitlot, 6 
Cranch (U.S.) 332, 3 L.Ed. 240. 


Philippines and Puerto Rico not 
“foreign countries” see supra § 3. 


8&3. Downes v. Bidwell, 21 S.Ct. 
770, 182 U.S, -244, 45 Lid). 108s 
American Ins. Co. v. 356 Bales of Cot- 
ERED 1 Pet. -€U:S.) — bid O42 ca, ae 

fle 


“Perhaps, the power of governing a 
territory belonging to the United 
States, which has not, by becoming a 
state, acquired the means of self- 
government, may result necessarily 
from the fact, that it is not within the 
jurisdiction of any particular state, 
and is within the power and jurisdic- 
tion of the United States. The right 
to govern may be the inevitable con- 
sequence of the right to acquire ter- 
ritory. Whichever may be the source 
whence the power is derived, the pos- 
session of it is unquestioned.” 
Marshall, C. J., in American Ins. Co. 
v. 356 Bales of Cotton, supra. 


84. Downes_v. Bidwell, 21 S.Ct. 
770, 182 U.S. 244, 45 L.Ed. 1088 (hold- 
ing that Puerto Rico did not become 
part of the United States within the 
meaning of the tax uniformity 
clause of the constitution, and that 
the power to acquire territory by 
treaty implied not only the power to 
govern such territory, but to pre- 
seribe upon what terms the United 
States will receive its inhabitants,’ 
and what their status should be, and 
that the act of congress, known as 
the Foraker Act, imposing a schedule 
of duties, was constitutional). See 
Dorr v. U. S., 24 S.Ct. 808, 195 U.S. 138, 
49 L.Ed. 128 (1904) (the right of trial 
by jury was not extended to the 
Philippine Islands by the constitution 
of its own force, without legislation). 


85. Criminal jurisdiction over land 
so purchased see Criminal Law § 222, 
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and other needful buildings,** when property ‘is so 
purchased by the United States with the consent of 
the legislature of the state, the federal jurisdiction 
is exclusive of all state authority,*? and land so pur- 
chased ipso facto falls within the exclusive jurisdic- 
tion of the United States;** and the reservation by 
the state accompanying its consent that civil and 
criminal process of the state may be served in the 
place purchased is not considered as interfering in 
any respect with the supremacy of the United States 
over it, but is admitted to prevent such place from 


36. U. S. Const. art 1 § 8. 


37. U.S.—Surplus Trading’ Co. v. 
Cook, 50 S.Ct. 455, 281 U.S. 647, 74 L. 
Ha. 1091 [rev 297 S.W. 822, 174 Ark. 


5071s. Us S. v>. Unzeuta, 50 S.Ct. 9284, 
28 U5S.) 138,74 LE bd. 761° [reyv— 35 
F.(2d) 750]; Ft. Leavenworth R. Co. 


v. Lowe, 5 S.Ct. 995, 114 U.S. 525, 29 
L.Ed. 264; Gerber v. Schofield, 43 F. 
$43 222 [rev on other grounds 43 F. 
2d) 225]; Williams v. Arlington 
Hotel Co., 22 F.(2d) 669’ [rev 15 F. 
(2d) 412]; Steele v. Halligan, 229 F. 
LOLI Ue Sa ve Holt, 168) ey Cate fatt 
Sd Ss. Ots 2, 218 U.S). 245, 54. L.Wds 1024; 
208 Azim. Cas) (11389: Wi; Si ve Ducker; 
122 KF’. 518; Bannon vy. Burnes, 39 F. 
892; Martin v. House, 39 F. 694; U.S. 
v. Cornell, 25 F.Cas.No. 14,867, 2 Ma- 
son 60. 
\ 

'  Md.—Lowe v. Lowe, 133 A. 729, 150 
Md. 592, 46 A.L.R. 988. 


Mass.—Com. v. Clary, 8 Mass. 72. 


N.Y.—Farley v. Scherno, 101 N.E. 
891, 208 N.Y. 269 mem, 47 L.R.A.N.S. 
1031 [rearg den 102 N.HE. 1102, 209 
N.Y. 521}. But see Madden v. Arnold, 
47 N.Y.S. 757, 22 App.Div. 240, 5 N.Y. 
Ann.Cas. 26 [aff 57 N.E. 1116, 162 N.Y. 
638] (this provision does not deprive 
the state courts of jurisdiction to try 
actions arising from civil wrongs 
committed by private persons in such 
places, since congress has not given 
any method of redressing such 
wrongs). 


Ohio.—Sinks v. Reese, 19 Ohio St. 
306, 2 Am.R. 397. 


Pa.—Allegheny County v. McClung, 
53 Pa. 482. 


Tex.—Curry v. State, 12 S.W.(2d) 
796, 111 Tex.Cr. 264 (state’s consent 
by Rev. St. [1895] art 361, to pur- 
chase of lands, does not constitute 
cession of jurisdiction by implica- 
tion in view of art 374 [Vernon’s Rev. 
St. (1925) § 5247] requiring cession 
by governor). 


Wash.—Concessions Co. v. Morris, 
186 P. 655, 109 Wash. 46 (where court 
Says property purchased by the fed- 
eral government within the state and 
by its consent for purposes enumerat- 
ed in the federal constitution is held 
by the government in its proprietary 
and sovereign capacity only when 
there has been a cession of sovereign- 
ty by the state). 


[a] State laws held inoperative.— 
(1) New York Labor Law passed 
after the cession. Kaufman v. Hop- 
per, 135 N.Y.S. 3638, 151 App.Div. 28; 
Kaufman v. Hopper, 115 N.E. 470, 220 
N.Y. 184. (2) State statute restrict- 
ing innkeepers’ liability where enact- 
ed after cession. Arlington Hotel Co. 
y. Fant, 4 S.W.(2d) 7, 176. Ark. 613 
{aft 49 S.Ct. 227, 278 U.S. 439, 78 L.Ed. 
440 |. Colyvas. Code, (1904) spp 69/6; 
697 § 1294h subds 5, 6, imposing a 
penalty upon telegraph companies for 
ailure to deliver a message to the ad- 
REE ee Western Union Telegraph 
SO eva Ontles, 2:9) SiGt. 618) 204. Us, 
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274, 53 L.Ed. 994 [rev 57 S.E. 587, 107 
Va. 60]. 


[b] Tract acquired not “within 
state.’—National home for disabled 
volunteer soldiers, located on tract 
acquired with consent of state and 
over which state has ceded jurisdic- 
tion, if treated as corporation, does 
not have place of business “within 
state” within meaning of state stat- 
ute’ authorizing trustee process 
against corporations having place of 
business within state. Brooks Hard- 
ware Co. v. Greer, 87 A. 889, 111 Me. 
78, 46 L.R.A.N.S. 301. 


[ec] Interference with necessary 
instrumentalities.—The land on which 
Ft. Oglethorpe is located in Georgia, 
being a part of that acquired by the 
United States for a national military 
park with the consent of the state 
legislature, which ceded jurisdiction 
of the lands and roads therein, such 
fort being used as a military post, is 
within the provision of U. S. Const. 
art 1 § 8, giving exclusive jurisdiction 
over forts, ete:, to congress, and 
neither the state nor other local au- 
thorities have power to interfere with 
any instrumentalities necessary to 
the proper use of such location as a 


military post. Pundt v. Pendleton, 
LOW B99. 
[d] Giquor taxes.—The state can- 


not issue a liquor tax certificats per- 
mitting the sale of liquors on land 
purchased with its consent by the 
United States for a military reserva- 
tion, even though congress hag not 
expressly prohibited the sale of liquor 
thereon, and such certificate issued by 
the state is a nullity, and is no de- 
fense to a prosecution by the United 
States for the sale of liquor on the 
premises. Farley v. Scherno, 101 N. 
ES le 20 Sie NG Mian ee O10 tae mele AMIN Ss: 
1031 [rearg den 102 N.E. 1102, 209 
Noy. 521]. 


88s. State v. Mack, 47 P. 763, 
Nev. 359, 62 Am.S.R. 811. 


89. U.S.—Ft. Leavenworth R. Co. 
ve Lowe,6 S.Ct. 995,’ 114 US. 625, 29 
Td. 264; UW. S. vs Cornell, 25 Eas. 
No. 14,867, 2 Mason 60. 


Md.—Lowe v. Lowe, 133 A. 729, 150 
Mad. 592, 46 A.L.R. 983. 


Mass.—Com. v. Clary, 8 Mass. 72. 


Nev.—State v. Mack, 47 P. 768, 23 
Ney. 359, 62 Am.S.R. 811. 


N.Y.—Peo. v. 
400, 246 N.Y. 467. 


Pa.—Manlove v. McDermott, 162 A. 
278, 308 Pa. 384 [aff 158 A. 627, 104 
Pa.Super. 560]; Allegheny County v. 
McClung, 53 Pa. 482. 


Wash.—Concessions Co. vy. Morris, 
186 P. 655, 109 Wash. 46. 


90. State v. Oliver, 
396, 162 Tenn. 100. 


91. See Manlove v. McDermott, 162 
Aw 28) G0 Spe ane ao4, Lalit. oligumAn Gag. 
104 Pa.Super. 560] (service of sum- 


23 


Hillman, 159 N.E. 


35 S.W. (2d) 


hae 


[§ 7 


becoming an asylum for fugitives from justice,*® 
and such a reservation,®® and service of process au- 
thorized thereby,®! is valid, but the reservation ap- 
plics only to process in actions arising outside of 
the ceded territory.°? 
United States may possess exclusive legislative pow- 
er over the tract, by virtue of this constitutional 
provision, they must have acquired the tract by pur- 
chase, with the consent of the state,?* and for one 
of the purposes specified,®* at least where necessity 
for exclusive jurisdiction of property acquired for 


However, in order that the 


mons on navy lieutenant in navy yard 
by sheriff entering with command- 
ant’s permission was not invalid be- 
cause made while lieutenant was 
standing beside his ship and engaged 
in work thereof and without com- 
manding officer’s leave as required by 
naval regulations). 

92. Divine v. Unaka Nat. Bank, 140 


pak 747, 125 Tenn. 98, 39 L.R.A.N.S. 
6. 


93; ‘Chicago; ete!) R.. Coo ve Me 
Glinn, 5 S.Ct. 1005, 114. U.S. 542, 29 
L.Ed. 270; Ft. Leavenworth R. Co. 


v. Lowe, 5 S.Ct. 995, 114 U.S: 525, 29 
L.Ed. 264; St. Louis-San Francisco 
Ry. Co. v. Satterfield, 27 F.(2d) 586; 


4 


Williams v. Arlington Hotel Co., 22 
F.(2d) 669 [rev 15 F. (2d) 4121; U. S.> 
vs Cornell, 25 F.Cas.No.. L4;s86782 
Mason 60; U.S. v. Tierney, 28 F.Cas. 
No. “$6,517, 1° Bond. 157132 Peopletyve 
Kraus,- 207 .NvY.Ss’ 87,212. AppiDins 


397; People v. Godfrey, 17 Johns. (N. 
Y.) 225; Gill v. State, 210 Siw: i63k7 
141 Tenn. 379; Curry v. State, 12 S.W. 
(2a) 096) TT Mexi€r~ 2645 


[a] Actual ptirchase required.— 
The word “purchase” used in this 
clause means only acquisition by 
actual purchase. Ft. Leavenworth R. 
Co. v. Lowe, 5 S.Ct. 995, 114. UISi) 5255 
29 L.Ed. 264. 


[b] Cession by state.—(1) The 
constitutional provision does not ap- 
ply to land ceded by the state to the 
United States (In re Kelly, 71 F. 545; 
Crook, Horner & Co. v. Old Point Com- 
fort Hotel Co., 54 F. 604), (2) nor to 
land jurisdiction over which has been 
ceded to the United States (U. S. v. 
Ames, 24 F.Cas.No. 14,441, 1 Woodb. 
&M. 76). 


[ec] Necessity of assent to estab- 
lishment of forts.—It has been held 
that the assent of the state legisla- 
ture is necessary to the establishment 
by the United States of forts and per- 
manent garrisons within the state. 
Jackson v. Wileox, 2 Ill. 344 [rev 13 
Pet. (U.S.) 498,10 iimd. 264]. But 
see U. S. v. Stahl, 27 F.Cas.No. 1:6:373) 
1 Woolw. 192, 1 Kan. 606 (holding 
that the United States, when it ad- 
mitted Kansas into the Union, al- 
though retaining title to the land 
which it then owned in the state 
apart, had the jurisdiction over it so 
far as the general purposes of gov- 
ernment are concerned, with certain 
reservations and exceptions, but forts 
of the United States, although they 
might have been, were not in fact ex- 
cepted). 


Criminal jurisdiction see Criminal 
Law § 222. 


94. Elliot v. Van Voorst,.8 F.Cas. 
Now 4,390,013. SWallidi 7 20.9) 9 Use Simava 
eee 28 F.Cas.No. 16,517, 1 Bond 
3) ° 


[a] Post offices and federal court- 
houses are “needful buildings.” State 
v. Mack, 47 P. 763, 23 Nev. 359, 62 Am, 
SHR Sails 


[b] Taking to secure debt.—When 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 7] 


other purposes is not manifest and congress has not 


unequivocally declared that it is 
where the United States acquired 


in some other mode than by purchase with the state’s 
consent, as for example, by purchase without its 
consent, such land remains subject to the jurisdic- 
tion of the state exeept as to such interference by 
the state as would destroy or impair the use by the 
government of the property purchased,®® and the 
land is held by the United States in a proprietary 
But even in such eases the state 
may cede to the United States exclusive jurisdiction 


capacity only.?? 


UNITED STATES 


intended,®® and 
land in a state 


over the property so owned or acquired,?*® and such 


the government purchases land with- 
in a state, not intended for forts, 
arsenals, and other national uses, but 
merely to secure a debt, it takes the 
Jand as any other corporation, and 
eannot claim any of the immunities 
or prerogatives of a sovereign. Elliot 
v. Van Voorst, 8 F.Cas.No. 4,390, 3 
Wall.Jr. 299. 


95. In re Kelly, 71 F. 545 (acts of 
congress establishing the national 
home for disabled volunteer soldiers, 
and creating a corporation authorized 
to take and hold lands for the purpos- 
es of such homes, containing no 
declaration of the necessity of exclu- 
sive jurisdiction in the general gov- 
ernment over such lands, do not vest 
such exclusive jurisdiction in the 
United States, on the consent of the 
state being given to the acquisition 
of such lands). 


96. Surplus Trading Co. v. Cook, 
50 S.Ct, 455, 281. US. 647,.74 L:Bd- 
1091 [rev 297 S.W. 822, 174 Ark. 507]; 
Williams vy. Arlington Hotel Co., 15 
F.(2d) 412 [rev on other grounds 22 
F.(2d) 669]; U. S. v. San Francisco 
Bridge Co., 88 F. 891; Lowe v. Lowe, 
133 A. 729, 150 Md. 592, 46 A.L.R. 983; 
Com. v. Young, 1 Journ.Jurispr. (Pa.) 
47; Com. v. Hutchinson, 2 Pars.EKq. 
Cas. (Pa.) 384; Divine v. Unaka Nat. 
Bank, 140 S.W. 747, 125 Tenn. 98, 39 
L.R.A.N.S. 586. 


[a] Service of process.—(1) Ar- 
rest pursuan# to valid warrant issued 
out of state court is not invalidated 
by the fact that the person arrested 
was on the premises of a federal 
building. Bennett v. Ahrens, 57 F. 
(2d) 948. (2) The service of a war- 
rant issued by the governor pursuant 
to an application by the governor of 
another state for the requisition of a 
fugitive from justice, on such fugi- 
tive in the United States Hospital at 
Jefferson Barracks of which the fugi- 
tive had voluntarily become an in- 
mate, is valid. Coekburn v. Willman, 
257 S.W. 458, 301 Mo. 575. 


[b] Sale of land.—Land acquired 
without consent of state and juris- 
diction of which has not been ceded 
cannot be sold at auction contrary to 
law of state 
Com. v. Young, Brightly (Pa.) 302. 


Interference with powers of United 
States over property owned by it see 
infra § 8. 


97. St. Louis-San Francisco Ry. 
Co. v. Satterfield, 27 F.(2d) 586; Peo. 
v. Kraus, 207 N-Y-S. 87, 212 App: Div. 
397; Concessions Co. v. Morris, 186 P. 
655, 109 Wash. 46. 


[a] In absence of such consent, 
the United States is in the position 
of an ordinary landed proprietor, un- 
less political jurisdiction is ceded to 
it in some other way. People v. 
TQVAUS 20 aN Seat oy coke Ap pLDIV. 
397. 


{[b] Control of highways.—Under 
Act Jan. 26, 1915 §§ 2, 3, 4 (16 USCA 


regulating auctions. }\ 


§§ 193-195) superintendent of Rocky 
Mountain National Park has not con- 
trol of highways within park con- 
structed by state and counties under 
Rev. St. § 2477 (43 USCA § 932), nor 
right to regulate motor vehicle traffic 
thereof to exclusion of state. State 
of Colorado v. Toll, 45 S.Ct. 505, 268 
U.S. 228, 69 L.Ed. 927. 


98. Benson v. U. S., 13 S.Ct. 60, 146 
U.S. 325, 36 L.bid. 991; Chicago, etc., 
R. Co. v.. McGlinn, 5 S.Ct. 1005, 114 U. 
S. 542, 29 L.Ed. 270; Ft. Leavenworth 
B—Co. Vv. Mowe, 45 Sit. 995,114 US. 
525, 29 L.Ed. 264; St. Louis-San Fran- 
cisco Ry. Co. v. Satterfield, 27 F.(2d) 
586; Robbins v. U. S., 284 F. 39; In re 
Ladd (4eEsis) UvS..v. Ames; 24.7% 
Cas.No. 14,441, 1 Woodb.&M. 76; Bar- 
rett v. Palmer, 31 N.H. 1017, 185 N.Y. 
336, 31 Am.S.R. 8385, 17 L.R.A. 720 [aff 
L6y S Ch Ss ted G2 Wrst) Os 4 Ode 
1015]. But see Chicago, ete., R. Co. 
wv. MeGiinn,. 28 Kan. 274 Latt-.5, S.Ct, 
L005, 114 U.S24542, 029 L.Ed. 270d 
(where question as to power of state 
to cede jurisdiction when property 
has been. acquired without its con- 
sent is raised but not decided). 


[a] Rule does not apply unless 
titte to such territory belongs to the 
United States. U.S. v. Schwalby, 29 
S.W. 90, 8 Tex.Civ.App. 679 [aff 30 
S.W. 485, 87 Tex. 604, and rev on 
other grounds 16 S.Ct. 755, 162 U.S. 
255, 40 L.Hd+ 960]; In re O’Connor, 
3 OVS O09 WoL OAR (Obs 


[b] Hot Springs.—Acquisition by 


United States of exclusive jurisdic-. 


tion over Hot Springs National Park, 
containing springs and government 
military hospital by cession from 
stato, is authorized, and fact that 
springs adjoining military hospital 
were also used to supply public did 
not prevent-United States from ac- 
quiriag exclusive jurisdiction over 
them. Arlington Hotel Co. v. Fant, 
49 TS\Ct 221, Zuo Oise 400s) Mice LasbuC. 
447 [aff 4 S.W.(2d) 7, 176 Ark. 613]. 


99. Steele v. Halligan, 229 F. 1011; 
People v. Hillman, 159 N.E. 400, 246 
N-Y. 467. 


1. Fant v. Arlington Hotel Co., 280 
S.W. 20, 170 Ark. 440 (statute re- 
‘stricting liability of innkeepers held 
inapplicable to causes of action aris- 
ing in territory ceded to United 
States). 


2. Williams v. Arlington Hotel Co., 
22 F.(2d) 669 [rev 15 F.(2d) 412]. 


3. U.S.—U. S. v. Unzeuta, 50 S.Ct. 
284, 281 U.S. 138, 74 L.Ed. 761 [rev (D. 
C.) 85 F.(2d) 750]; Palmer v. Barrett, 
16 S:.Ct. 837) 162 U.S. 399, '40 Lekd. 
10165. Chicago;. ete., R..'Co. Vv; Me= 
Glinn, 5 S.Ct. 1005, 114 U.S. 542, 29 L. 
Ed. 270; Ft. Leavenworth R. Co. v. 
howe, 5 S.Ct..995, 114 U.S:7°525,-29) 
Ed. 264; Williams v. Arlington Hotel 
Co., 22 F.(2d) 669 [rev 15 F.(2d) 412]; 
Crook, Horner & Co. v. Old Point Com- 
fort Hotel Co., 54 F. 604. 


Md.—Lowe v. Lowe, 183 A. 729, 


| ceded to United States. 
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a cession has the same effect as consent before the 
purchase,®® and renders state statutes subsequently 
passed inapplicable to the territory ceded,' and gives 
the United States such jurisdiction as is ceded al- 
though the land is temporarily not being used for 
governmental purposes.” 
companied by any conditions not inconsistent with 
the effective use of the property for the public pur- 
poses intended.* The jurisdiction acquired by the ces- 
sion includes judicial as well as legislative jurisdic- 
tion,* but rights under laws continuing in force 
may be enforced in the state courts,® at least when 


Such cession may be ac- 


150 Md. 592, 46 A.L.R. 983. 


Okl.—Chicago, R. I. & P. Ry. Co. 
v. Satterfield, 275 P. 303, 135 Okl. 183, 
215) P22305) 135) OK1 185,°275 By 306; 
135 Okl. 185. 


Tex.—Curry v. State, 12 S.W.(2d) 
KOs bext Cr. hose 


Wash.—Concessions Co. v. Morris, 
186 P. 655, 109 Wash. 46. 


[a] Rights of way for various 
purposes across federal military 
reservations may be entirely com- 
patible with exclusive jurisdiction 
i. 2 eee 
Unzeuta, 50 S.Ct. 284, 281 U.S. 138, 74 
L.Ed. 761 {rev 35 F.(2d) 750]. 


{[b] Reservation of right to serve 
process.—(i) Where an inmate of 
a national home for disabled soldiers, 
located on land ceded by the state to 
the federal government, subject to 
the reservation of the right to serve 
civil and eriminal process within the 
territory ceded, dies, the state court 
has probate jurisdiction of his. es- 
tate, and an administrator appointed 
by a state probate court has authority 
to compel the officers of the home te: 
deliver, to him property of decedent, 
Divine v. Unaka Nat. Bank, 149 S.W. 
747, 125 Tenn. 98, 39) LE. RUAN: SU 586. 
(2) Summons is not invalid because 
served upon nonresident army officer 
while he was at military reservation 
for military duty within state where 
action was commenced. .Northwest- 
ern Casualty & Surety Co. v. Con- 
away, 230 N.W. 548, 210 Iowa 126, 68 
A.U.R. 1465. (38) State had right to 
serve civil or criminal process on Ft. 
Sill Military Reservation (Comp. St. 
[LOZ 7539)... Chicago; Ryden eae 
Ry. Co. v. Satterfield, 275 P. 303, 135 
Okl. 188, 275 P. 305, 185 Okl. 185, 275 
P. 306, 185 Okl. 185. 


_ fel Eignways.—State’s reserva- 
tion of right of occupancy of high- 
ways on land ceded to United States 
held not reservation of political 
dominion. People v. Hillman, 159 N. 
E. 400, 246 N.Y. 467. 


[ad] Effect on state boundary.— 
Cession of park area to United States, 
not entirely surrendering state’s 
sovereignty, is not unconstitutional 
as changing boundary line between 
Tennessee and North Carolina (Pub. 
Acts [1927] c 54; Pub. Acts [1929] ¢ 
993° Denn. 'Constcart a: So siiwwease 


Const. art 1 § 8 subs 17). State ve 
Duy ers 385 S.W.(2d) 396, 162 Tenn. 


4 Steele v. Halligan, 229 F. 1011. 


Ca] Illustration.—Courts held to 
have jurisdiction over land acquired 
for United States penitentiary used 
and supported by the executive and 
legislative departments. Steele v. 
Halligan, 229 F. 1011. 


5. Fant v. Arlington Hotel Co., 286 
S.W. 20, 170 Ark. 440; MeCarthy v. 
R. G. Packard Co., 94 N.Y.S. 208, 105 
App.Div. 436, 34 N.Y.Civ.Proc. 321 [aff 
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jurisdiction has not been given to the federal courts.® 
Unless such jurisdiction is aequired in one of the 
ways above specified, the United States does not have 
exclusive jurisdiction over land within a state.’ 


. ay 

Acceptance of the cession by the United States is 

evidenced by its purchase of the land,* and may be 
presumed.® 


Compliance with conditions. A cession of juris- 
diction on condition that a map of the land be re- 
corded is complied with by filing an authenticated 
copy of an official map,’® and a condition requiring 
a record of the land acquired to be made is presumed 
to have been complied with.+? 


Construction of consent or cession. The rules 
governing the construction of statutes generally,'? 
apply to statutes ceding jurisdiction.1? A consent 
by the state to the acquisition by the United States 
of land for specified purposes, accompanied by a ces- 
sion of exclusive jurisdiction over land so acquired 


UNITED STATES 


Pony 
does not cede jurisdiction over land previously owned 
by the United States.1* A general consent by the 
state to the acquisition of lands for public purposes, 
includes the acquisition of piers, used for the re- 
turn of troops at the close of a war.t® A provision 
of an act of cession that the jurisdiction ceded shall 
continue no longer than the United States shall own 
and occupy the land is applicable to the future, and is 
not a limitation on the ecession.t® The question 
whether the cession ever became effective when no 
time was specified is a question of fact.1* 


Continuance of state laws. When jurisdiction is 
ceeded, the municipal laws of the state, execpt in so 
far as they are inconsistent with the laws of the 
United States, remain in furce until abrogated by 
the United States,?® but this includes only such laws 
as are in effect at the time of the cession,!® and an 
act of congress prescribing the same punishment for 
offenses as-is prescribed by state laws apples only 
to laws then in effect.?° 


. 1180, 182 N.Y. 555]; Norfolk 


Co. v. Parker, 147 S.E. 


vw 


fa] Bight of action for wrongful 
death.—(1) Since there exists in ter- 
ritory ceded to the United States by 
i. (2853) p 741 © 355, a right of ac- 
tion for death by wrongful act, and 
such an action is also given in the 
state of New York by the laws there- 
of, the courts of New York have ju- 
risdiction over an action for death 
caused by a wrongful act committed 
in the ceded territory. McCarthy v. 
R. G. Packard Co., 94 N.Y.S. 203, 105 
App.Div. 436, 34 N.Y.Civ.Proc. 321 [aff 
75 Nem.) TL30) 182 No) boo) 9 (2) 
State court was held to have jurisdic- 
tion of action for wrongful death oc- 
eurring within federal military reser- 
vation ceded to United States by 
state, and service of process could be 
made upon reservation. Danielson v. 
Donmopray, 57 F.(2d) 565. 


{b] Common-law action. — State 
court was held to have jurisdiction of 
eommon-law tort action for injuries 
sustained in United States army 
reservation. Norfolk & P. B. L. R. 
Co. v. Parker, 147 S.E. 461, 152 Va. 
484, 


6 Divine v. Unaka Nat. Bank, 140 
S.W. 747, 125 Tenn. 98, 39 L.R.A.N.S. 
586. 


7. Pothier v. Rodman, 291 F. 311 
{rev 285 F. 632, cert gr Rodman v. 
Pothier, 44 S.Ct. 37, 268 U.S. 694, 68 
L.Bd. 510, and rev 44 S.Ct. 360, 264 U. 
S. 399, 68 L.Ea. 759] (while the 
United States may purchase or ac- 
quire lands within a state without its 
consent, under Const. art 1 § 8 cl 17, 
it cannot exercise exclusive political 
jurisdiction over any lands within a 
state without the consent of the 
state, either by consent of its Legis- 
lature to the purchase or acquisition 
of the lands or by a direct cession of 
its own jurisdiction over the same). 


8. Lowe v. Lowe, 133 A. 729, 150 
Md. 592, 46 A.L.R. 983. 


9. Columbia River Packers’ Ass’n 
VUES, 2o nec2a) 913) Robbins: ye. 
S., 284 F. 39; People v. Mouse, (Cal.) 
265 P. 944 [appeal dism 49 S.Ct. 13, 
O78 U.S. 662, 78 t.Hd. 569, and cert 
den 49 S.Ct. 19, 278 U.S. 614, 73 L.Ed. 
5388]; Lowe v. Lowe, 183 A. 729, 150 
Md. 592, 46 A.L.R. 983. 


10. U.S. v. Watkins, 22 F.(2d) 437. 


11. Steele v. Halligan, 229 F. 1011. 
12. See Statutes §§ 593-734. 
13. See State v. Mack, 47 P. 763, 


23 Nev. 359, 62 Am.S.R. 811 (applying 
the rules as to ascertaining the in- 
tention of the legislature and con- 
sidering the mischief the act was in- 
tended to suppress or the objects or 
benefits to be attained). 


[a] “For all purposes except the 
administration of the crimi.ial laws.” 
—Where a state cedes to the United 
States exclusive jurisdiction over land 
purchased as a site for a public 
building, “for all purposes except the 
administration of the criminal laws 
of this state,” the state has no juris- 
diction for the punishment of crimes 
committed on the purchased land, but 
only the right to execute criminal 
process there for the violation of the 
laws of the state committed elsewhere 
within the state. State v. Mack, 47 
P. 763, 23 Nev. 359, 62 Am.S.R. 811. 


14. St. Louis-San Francisco Ry. 
Co. v. Satterfield, 27 F.(2d) 586 (stat- 
ute held not. to vacate state’s soy- 
ereignty over military reservation ac- 
quired by national government before 
state’s admission to Union)., 


15. U.S. v. City of Hoboken, N. J., 
29 F.(2d) 932. 7 


16. U.S. v. Unzeuta, 50 S.Ct. 284, 
281 U.S. 138, 74 L.Ed. 761 [rev 35 F. 
(2a) 750). 


17. Henry Bickel Co. v. Wright’s 
Adm’x, 202 S.W. 672, 180 Ky. 181. 


18. Chicago, etce., R. Co. v. Mec- 
Glinn, 5 S.Ct. 1005, 114 U.S. 542, 29 
L.Ed. 270; Danielson v. Donmopray, 
57 F.(2d) 565; Williams v. Arlington 
Hotel Co., 22 F.(2d) 669 [rev 15 
(2d) 412]; Crook, Horner & Co. v. Old 
Point Comfort Hotel Co., 54 F. 604; 
Arlington Hotel Co. v. Fant, 4 S.Ww. 
(2d) 7, 176 Ark. 613 [aff 49 S.Ct. 227, 
278 U.S. 439, 73 L.Ed. 447]; Hoffman 
v. Leavenworth Light, Heat & Power 
Co., 188 P. 682, 91 Kan. 450, 50 L.R.A. 
N.S. 574; Kaufman v. Hopper, 115 
N.E. 470, 220 N.Y. 184; Kaufman v. 
Hopper, 135 N.Y.S. 363, 151 App.Div. 
8; McCarthy v. R. G. Packard Co, 
94 N.Y.S. 203, 105 App.Div. 436, 34 N. 
Y.Civ.Proc. 321 [aff 75 N.E. 1130, 182 
N.Y..555]. 


fa] Criminal laws.—This does not 
apply to the criminal laws of the 
state. In re Ladd, 74 F. 31. 


{b] Right of action for wrongful 
death.—(1) An administratrix held 
entitled to sue for-the death of her 
intestate, caused by breach of a com- 
mon-law duty in territory ceded to the 
United States by L. (1853) e 355, after 
the passage of L. (1847) ¢ 450, and L. 
(1849) ec 256. Kaufman v. Hopper, 
135, N.S: 363, 151. App Div.) 28a0 nc 
Since Code Civ. Proc. § 419 (Gen. St. 
[1909] § 6014), which provides for the 
recovery of damages for wrongful 
death, was in force before the act 
ceding to the United States jurisdic- 
tion over the Ft. Leavenworth mili- 
tary reservation (L. [1875] c 66; Gen. 
St. [1909] § 4584), it is no defense 
to an action for such damages against 
a power company that the death oc- 
curred on such reservation. Hoff- 
man v. Leavenworth Light, Heat & 
Power Co., 138 P. 632, 91 Kan. 450} 
50 L.R.A.N.S. 574. (3) -State statute 
giving right of action for wrongful 
death is in force in federal military 
reservation ceded by state, statute 
having been enacted before cess‘on. 


Ranielson v. Donmopray, 57 F.(2d) 
{c] Abrogation of state laws.— 


The state courts had no jurisdiction 
of an action by an employee against 
an engineering corporation doing 
work on nitrate plant No. 2 at Muscle 
Shoals at Sheffield, where plaintiff’s 
injuries occurred in a bunkhouse un- 
der the control of the Air Nitrates 
Corporation, congress having as- 
Sumed jurisdiction by federal Em- 
ployees’ Compensation Act. Webb v. 
J. G. White Engineering Corporation, 
85 So. 729, 204 Ala. 429. 


[d] Impairment of use.—Where 
war department, in control of mili- 
tary reservation, jurisdiction over 
which has been ceded by the state, 
determines that statute relating to 
fencing of railroad right of way in 
existence at time of cession would im- 
pair use of reservation, such statute 
is not operative within the reserya- 
tion and hence the war department’s 
refusal to permit railroad to fence its 
right of way within a military reser- 
vation in which trespassing cattle 
were killed by its engine was a de- 
fense to action for their value of cat- 
tle under state statute making rail- 
road liable if failing to fence its 
tracks, Anderson v. Chicago & N. W. 
Ry. Co., 168 N.W. 196, 102 Neb. 578. 


19. Steele vy. Halligan, 229 F. 1011. 
20. Steele v. Halligan, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 7-11] 


Loss of jurisdiction. Jurisdiction acquired by con- 
gress may be relinquished by it and re-ceded to the 
state,° but cannot be resumed by the state without 
the consent of congress.?2 


[§ 8] 5. Regulations Respecting Property of Unit- 
ed States. The constitution provides that congress 
shall have power to make all needful rules and reg- 
ulations respecting the territory or other property 
belonging to the United States,?* and the exercise 
of this power by the United States cannot be re- 
stricted by state laws,?4+ but this does not authorize 
congress to pass a law for the protection of migra- 


_tory birds,?° or to override state laws in respect of 


the general subject of reclamation of arid lands not 
the property of the United States or situated with- 
in a territory;?° or make the right of an owner to 
use private lands within a national park, and toll 
roads leading thereto, conditional upon his marking 
and defining his boundaries and obtaining permission 
from the park superintendent.?? 


[§ 9] B. Congress—l. In General. The United 
States constitution provides that all legislative pow- 
er granted in the constitution shall be vested in con- 
gress, which shall consist of a senate and house of 


21. Renner v. Bennett, 21 Ohio St. 
431. See Ft. Leavenworth R. Co. v. 
Lowe, 5 S.Ct. 995, 114 U.S. 525, 542, 
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ity of government officials. 
US... 49S: Ct238,.278.U.S. 96> 73) Libid: 
200 [mod 19 F.(2d) 634]. An 
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representatives,?® and the term “congress” means the 
lawmaking power of the government,’ or the leg- 
islative body called in the constitution a congress 
of the United States.*° Although under the provi- 
sion of the constitution for submission of bills to 
the president for approval or disapproval,*! the 
president acts legislatively, he is not part of con- 
eTessaae 


[§ 10] 2. Members—a. In General. The consti- 
tution designates members of the house of repre- 
sentatives as “representatives,’’?* and that is the cor- 
rect designation.?+ A congressman whether elected 
from a district or from the state at large is a. federal, 
and not a state, officer.?® 


[§ 11] b. Appointment, Election and Qualification 
—(1) In General. The constitution provides that 
representatives shall be chosen by electors in each 
state,?® and that the senators from each state shall 
be elected by the people thereof,** the electors in 
each ease to have the qualifications requisite for elec- 
tors of the most numerous branch of the state leg- 
islature.*® Senators were formerly chosen by state 
legislatures.?® The constitution allows each state to 
prescribe the terms, places, and manner of holding 


Hunt v.}] nor can an election be held to elect 
a candidate for the office of congress. 


indictment for bribery alleging 


29 L.Ed. 264 (‘It is necessarily tem- 
porary, to be exercised only so long 
as the places continue to be used for 
the public purposes for which the 
property was acquired or reserved 
from sale. When they cease to be 
thus used, the jurisdiction reverts to 
the State’’). 


[a] MTlustrations.—(1) The United 
States may relinquish the exclusive 
jurisdiction, and Acts Congr. (1897- 
1898) p 668, restoring the jurisdiction 
of Indiana and Illinois over certain 
territory upon which branches of the 
national home for disabled volunteer 
soldiers are located, fully relinquishes 
the jurisdiction of the United States 
over such territory, notwithstanding 
the proviso in the act “that nothing 
herein contained shall be construed 
to impair the powers and rights here- 
tofore conferred on the board of 
managers” of the home. State v. 
Grant County, 54 N.E. 809, 1538 Ind. 
302; (2)) Wher. Ft.’ Totten ‘military 
reservation has been abolished by 
federal government, and lands form- 
erly included therein are no longer 
within the exclusive and government- 
al control of United States. La Duke 
v. Melin, 177 N.W. 673, 45 N.D. 349. 


22. In re Ladd, 74 F. 381. 
23. Const. art 4 § 3 subs 2. 


Powers respecting territories see 
Territories § 5. 


24. U. S. v. Hunt, 19 F.(2d) 634 
{mod on other grounds 49 S.Ct. 38, 278 
U.S. 96, 73 L.Ed. 200]. 


[a] National forests.—(1) United 
States had authority, in order to pro- 
tect national forest, to authorize kill- 
ing and removal of deer. Hunt v. 
Wins. 49S. Ctl 38,,298 U.S:'96, 73 Lid: 
200° [mod U.S. v.. Hunt, 19 F.(2d) 
634]..(2) State game laws are inap- 
plicable to killing of surplus deer in 
national forest and game reserve, un- 
der authority of United States. U.S. 
v. Hunt, 19 F.(2d) 634 [mod on other 
grounds 49 S.Ct. 38, 278 U.S. 96, 73 L. 
Ed. 200]. (8) United States was en- 
titled to injunction against state of- 
ficers interfering with persons killing 
deer in national forest under author- 


25. U.S. v. McCullagh, 221 F. 288; 
U. S. v. Shanver, 214 F. 154. 


26. Kansas v. Colorado, 
655, 206 U.S. 46, 51 L.Ed. 965. 


27. Curtin :v. Benson, 32 -S.Ct.. 31, 
222 U.S. 78, 56 L.Ed. 102 (so holding 
even conceding that the United States 
may exercise over a national park the 
powers of a sovereign as well as the 
rights of a proprietor). 


28. U.S. Const. art 1 § 1. 


Za US: Va) CLOCK 1 V9uHy SOL, wooo 
(“congress,’ as used in an act ap- 
pointing a commission to negotiate a 
treaty with Indians “subject to the 
action of the Senate,’’ and to select a 
district or districts of country, ‘said 
district or districts when so selected 
and the selection approved by Con- 
gress” to be and remain a permanent 
home for the Indians to be located 
therein, means the lawmaking branch 
of the government, and the approval 
of both Houses was necessary to 
create a valid reservation of the dis- 
triet so selected). 


30: U: S. v. Stockslager;” 9- S.Ct: 
382, 384, 129 U.S. 470, 32 L.Ed. 785 
(joint resolution, passed by congress, 
suspending the execution of a certain 
act “until the further order of Con- 
gress,’ meant not only a suspension 
of the execution during the existence 
of that congress, and until such con- 
gress should further order, but until 
the further order of the legislative 
body called in U. S. Const. art1§la 
“Congress of the United States’). 


Sl.) Const, art is)7 parle. 


e2. Edwards v. U. S., 52 S.Ct. 627, 
286 U.S. 482, 76 L.Ed. 1239. 


33, Const. art 1 § 2. 


24. Allison v. State 78 S.W. 1065, 
45 Tex.Cr. 596. 


[a] Designation in indictment.— 
In ordinary parlance, where a candi- 
date is elected as representative of 
the people of a district of a state to 
congress, he is known and designated 
as “congressman,” or a candidate for 
eongress while running; but in law 


27 S.Ct, 


‘there is no such office as congress, 


that a person was a candidate for the 
office of congress at a primary elec- 
tion for the purpose of nominating a 
candidate for congress was fatally de- 
fective. Allison vy. State, 78 S.W 
1065, 45 Tex.Cr. 596. 


S5. Provence v. Lucas, 107 S.W. 
755, 756, 32 Ky.L. 1058; State ex rel. 
Carroll v. Becker, (Mo.) 45 S.W.(2d4 
533 [cert gr 52 S.Ct. 409, 285 U.S. 534, 
76 L.Ed. 928, aff 52 S.Ct. 402, 285 U.S. 
380, 76 L.Ed. 8071; Lane v. MclLe- 
more, (Tex.) 169 S.W. 1073, 1074. 


[a] Officer acting under authority 
of United States.—A congressman is 
an officer acting under the authority 
of the United States within Cr. Code 
§ 32 (18 USCA § 76) as to false per- 
sonation of such an officer. Lamar 
v. United States, 36 S.Ct. 535, 241 U.S. 
103, (60 Hd: 912) ~ 


[b] He is not “district or state of- 
ficer,’’ within a statutory provision as 
to filling vacancies depending on 
whether or not unexpired term ends 
at next succeeding election at which 
district or state officers are elected. 
Provence v. Lucas, 107 S.W. 755, 756, 
32 Ky.L. 1058. 


36. U-Si Const lartsk $123 
37. Const. Amend. 17. 


Ba CONS.» Hartley games 
Amend. 17. 


Soo Pees. COnstycart. of somoe 


. [a] Decisions as to former method 
of election.— (1) U.S. Const. art 1 § 
3, providing that senators should be 
chosen by the state legislatures, re- 
quired the legislatures to meet, con- 
sult, and exercise their conscientious 
judgments in making a choice, having 
in mind the fact that they were the 
representatives of the people, and 
that the wishes of the people were en- 
titled to grave consideration. State 
v. Frear, 125 N.W. 961, 142 Wis. 330, 
20 Ann:Cas. 638. (2) The laws of 
congress embodied in U. S. Rev. St. §§ 
14-19, prescribing the time, place, and 
manner of holding elections, far 
United States senators, superseded 
any state legislation on the subject. 
State v. Frear, 125 N.W. 961, 142 Wis. 
320, 20 Ann.Cas. 638. (3) There was 
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elections for senators and representatives,4® and 
this right, the states have exercised,*! but it is not 
within the power of a state legislature to superadd 
anything to the qualifications of members of the 
congress of the United States,4? nor directly to pre- 
scribe the qualifications of voters for members of 
congress,*? although they may do so indirectly by 
changing the qualifications of electors of the most 
numerous branch of the state legislature.44 The 
constitution also provides that congress may make 
or alter such regulations.*® This refers to regula- 
tions of the same general character as those that the 
legislature of the state is authorized to preseribe,*® 
and the federal laws respecting this matter super- 
sede conflicting state laws.*7 


[§ 12] (2) Apportionment of Representatives. 
The constitution provides that representatives shall 
be apportioned among the states according to their 
respective numbers determined as therein provided,*® 
and that the enumeration shall be made every ten 
years.*9 Congress formerly made the apportionment 
by a statute passed after each census specifying the 
number of representatives to which each state should 
be entitled,®® but no apportionment was made fol- 
lowing the census of 1920,°1 and a statute was en- 
acted in 1929 requiring the president, after each 
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census, to submit a statement to congress showing 


the number of representatives to which each state 


would be entitled under different methods of ap- 
portionment and providing that in case of nonaction 
by congress each state shall be entitled to the num- 
ber of representatives shown in such statement based 
on the method used in the last preceding apportion- 
ment, and that the clerk of the house of representa- 
tives shall certify to the executive of each state the 
number of representatives to which such state is 
entitled.°2 Upon the making of such certificate, .a 
state becomes entitled to the number specified instead 
of those previously apportioned to such state.*% 


[§ 13] (3) Division of States into Districts. The 
constitution makes no provision for the election of 
representatives by districts, or for the division of 
the state into congressional districts,>* but congress, 
in many of its apportionment acts, has provided for 
election of representatives by districts composed of 
contiguous and compact territory and containing as 
nearly as practicable an equal number of inhabit- 
ants.°5 There are no such requirements in the pres- 
ent statute,°® but it seems that the legislature may di- 
vide the state into districts without any such provi- 
sion by congress,°? and while state statutes divid- 
ing the state into districts, have been held valid 


no constitutional objection to statutes, |’ 


authorizing a public expression by vot- 
ers at a primary of their choice of 
eandidates for United States senator. 
Socialist Partyev. Whi, 103-P. 181, 155 
Cal. 776; State v. Beery, 118 N.W. 150, 
18 N.D. 75; State v. Blaisdell, 118 N. 
W. 141, 18 N.D. 55, 24 L.R.A.N.S. 465, 
138 Am.S.R. 741. (4) A United 
States senator elected by the legis!a- 
ture did not hold an “elective” office 
or a “congressional position” within 
the meaning of the primary election 
law (Remington & B. Code §§ 4805, 
4813, 4822), so as to make the provi- 
sion for second choice voting applica- 
ble to him. State ex rel. Duryee v. 
Howell, 110 P. 543, 544, 59 Wash. 634. 
(5) Where, under the state constitu- 
tion, the legislature elected in No- 
vember preceding the expiration of 
a senator’s term of office did not meet 
until the following June, the preced- 
ing legislature had the right and pow- 
er to elect a senator in order that the 
state might be represented for’ the 
full term of six years. In re Opinion 
of Court, 60 N.H. 5865. 


49. U.S. Const. art 1 § 4. 
41, See the constitutions and stat- 
utes of the several’ states. 


42. State v. Schmahl, 167 N.W. 481, 
140 Minn. 219; State v. Russell, 10 
Ohio) Sii& GC. P. 255, 8 Ohio NiB.b4; 
State v. Howell, 175 P. 569, 104 Wash. 


99; Turney v. Marshall, 1 Bartl.Cas. 
Cont: El; 6167: In re, Trumbull, 1 
Bartl.Cas.Cont.£l. 618; Wood v. Pe- 


ters, Mobl.Cas.Cont.El. 79. 


“The office of United States Sena- 
tor is a federal oflice, created by the 
federal Constitution. The qualifica- 
tions of those aspiring to or holding 
the position are also prescribed by the 
federal Constitution, which the state 
is without authority to modify or en- 
large in any way; and the provisions 
in the state Constitution imposing re- 
strictions upon the right of suffrage, 
and upon the right to hold office, can 
have no application to the office of 


United States Senator.” State v. 
Schmahl, 167 N.W, 481, 140 Minn. 
219. 


[a] Holding other office.—Wash. 
Const. art 4 § 15, providing judges 
of supreme court and superior court 
shall be ineligible to any other office 
during their term, cannot affect qual- 
ifications of members of congress. 
eaene v. Howell, 175 P. 569, 104 Wash. 


43. Ex. p Yarbrough, 4 S.Ct. 152, 
ITOSU.S. Oo0,. 28) Totds 2740", Welix sve 
UT Syl SG BL 685, 108. C.C, Am 503: 


Right to vote as not dependent ex- 
ae ee on state law see Elections § 


44. Felix v. U. S., 186 F. 685, 108 
C.C.A. 503; Carpenter v. Cornish, 85 
A. 240, 83 N.J.Law 696 [aff 83 A. 31, 
83 N.J.Law 254]. 


4527 (Uso. pOonst.artol, § 4. 


Construction and effect of consti- 
BaORaE provision see Elections §§ 86, 


46. Smiley v. Holm, 52 S.Ct. 397, 
285° U.S. 355, 76 L.Ha- 795) [rev 238 
N.W. 792, 184 Minn. 647, foll 238 N.W. 
494, 184 Minn. 228, and cert gr 52 S. 
Ct. 266, 284 U.S. 616, 76 L.Ed. 526]. 


47. Hume v. Mahan, 1 F.Supp. 142 
[rev on other grounds 53 S.Ct. 223, 
287 U.S. 575, 77 L.Ed. ——]; Moran v. 
Bowley, 179 N.E. 526, 347 Ill. 148. 


48. Const. art 1 § 2 cl 3; Amend. 
14 § 2. 

49. Const art 1 § 2 cl 3. 

50. See Apportionment Act of 1911 


and prior apportionment acts. 


51. Wood v. Broom, 53 S.Ct. 1, 287 
ee Ream Lebd 13) [rev oe Supp: 
34]. 


52.. Act June 28, 1929, ¢ 28) § 22 
(46 U.S. St. at L. 26; 2 USCA § 2a) 

53. Koenig v. Flynn, 179 N.-E. 705, 
258 Nov, 202 [aft 52 S.Ct. 403,285 U:s: 
Ody Tle Ge S.0lo llc 

54 See Const. art 1. 

55.) cece Aen Aue rss) Vo een bss 


3 'OT Us: Ss. St. at Li 14; 2 USCA §s4)) 
and prior apportionment acts. 


56. Act.June 18, 1929, ec 28 (46 U. 
Sasa tiler26sto WS Aussaas 


[a] Requirements of Apportion- 
ment Act of 1911, (1) although not 
expressly repealed, applied olpy to 
that apportionment and are no longer 
in force. Wood v. Broom, 53 S.Ct. 
1, 287 U.S. 1, 77 L.Ed. 131 [rev Broom 
v. Wood, 1 F.Supp. 134]; State v. 
Holm, 238 N.W. 494, 184 Minn. 228 
[foll 238 N.W. 792, 184 Minn. 647, and 
rev on other grounds 52 S.Ct. 397, 285 
U:S.- 355,76 “L.Ed: 795). Koeniz-iw 
Flynn, 253 N.Y.S. 554, 141 Mise. 840 
[aff 254 N.Y.S. 339, 234 App.Div. 139, 
aff. 179'\N.E. 705, 258, N.Y-.S.. 292, cafe 
52 S.Ct. 408, (285. U.S.43b,ev6) bids 
805]. Contra Moran v. Bowley, 179 
N.E. 526, 347-11. 148; Koenig wv. 
Flynn, 179 N.E. 705, 258 N-Y. 292 [aff 
52 S.Ct. 403,285 U.S. 375, 76 L.Ed. 
805]; State ex rel. Carroll v. Becker, 
(Mo.) 45 S.W.(2d) .5383 -Latfo52.S.6te 
402, 285 U.S. 880, 76 L.Ed. 807, and 
cert, gr '52.S.Ct. 409, 23855 US. 534) SiG 
L.Ed. 928}. (2) The act of 1911 re- 
quiring election of congressmen by 
districts, composed of contiguous, 
compact territory, containing prac- 
tically equal population, was consti- 
tutional. Hume v. Mahan, 1 F.Supp. 
142 [rev on other grounds 53 S.Ct. 
223, 287 U.S. 575, 77 L.Ed. ie ee 
Act dividing state into congressional 
districts held not subject to objec- 
tion of inequality of population and 
want of contiguity of territory. State 
v. Holm, 238 N.W. 494, 184 Minn. 28 
[fol] 238 N.W. 792, 184 Minn. 647, and 
rev on other grounds 52 S.Ct. 397, 285 
U.S. 355, 76 L.Ed. 795] 


57. See State ex rel. Carroll v. 
Becker, (Mo.) 45 S.W.(2d) 533 [aff 
Carroll v. Becker, 52 S.Ct. 402, 285 U. 
S. 380, 76 L.Ed. 807, cert gr 52 S.Ct. 
409, 285 U.S. 534, 76 L.Ed. 928] (hold- 
ing that power to create districts is 
granted by constitution, and that 
state is without authority to divide 
state into congressional districts ex- 
cept as such authority is derived from 
Federal Constitution and laws); 
Smiley v. Holm 52) Sit. 397. 285 uss 
355, 76 L.Ed. 795; Koenig v. Flynn, 
52 S.Ct. 4038, 285 U.S. 375, 76 L.Ba 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though the districts were not composed of compact, 
contiguous territory, having equal population as near- 
ly as practicable,®> it seems that requirements of 
state constitutions in these respects,®® as well as con- 
stitutional provisions applying to the enactment of 
any other law,®° must be complied with. It has been 
held that the power to divide a state into districts 
may be exercised more than once with respect to 
When by a reapportion- 
ment additional representatives are allotted to a 
state they are properly elected at large,®? and where 
the number is decreased, all must be so elected,®? un- 


the same apportionment.*? 


til the state is redistricted. 
Veto power of govcrnor.®4 


805; Carroll v. Becker, 52 S.Ct. 402, 
285 U.S. 380, 76 L.Ed. 807; Wood v. 
Brooms Osas Clea eet Use Lt, Ue laid. 
131 [rev Broom vy. Wood, 1 F.Supp. 
134] (in all of which it seems to have 
been assumed that state has such 
power). 


58. Hume v. Mahan, 53 S.Ct. 223, 
287 U.S. 575, 77 L.Ed. —— [rev 1-F. 
Supp. 142]; Wood v.,Broom, 53 S.Ct. 
eee ORS pete, Celi wie Lod os brey, 
Broom v. Wood, 1 F.Supp. 134]. See 
Richardson v. McChesney, 108 S.W. 
Stondes Ky, 3638, 32-16y.1u., 1237; 29 
Am.S.R. 299 (holding that in the ab- 
sence of any constitutional provision, 
the court could not review the legis- 
lative apportionment, and declining to 
express any opinion as to the effect 
of the act of congress requiring dis- 
tricts to be composed of contiguous 
territory containing as nearly as prac- 
ticable an equal number of inhabit- 
ants because there had been no de- 
termination of the power of congress 
by the supreme court). Contra Moran 
v. Bowley, 179 N.I. 526, 347 Ill. 148. 


59. Brown v. Saunders, (Va.) 166 
S.E. 105 (redistricting act held vio- 
lative of State Constitution for too 
great variation in population of dis- 
tricts). See Moran v. Bowley, 179 
N.E. 526, 347 Ill. 148 (redistricting 
act of 1931 held invalid as obnoxious 
to laws of congress and to Ill. Const. 
art 2 § 18, requiring elections to be 
free and equal, because of too great 
variation in population of districts). 


[a] Discretion of legislature.— 
Duty of dividing state into congres- 
sional districts is in sense political, 
and legislature has wide discretion 
but discretion must be honest and 
fair, and show good-faith attempt to 
be governed by constitutional limi- 


tations. Brown v. Saunders, (Va.) 
166. S.E. 105. 
[b] Judicial determination.— 


Whether constitutional limitation on 
state legislature’s power of appor- 
tioning state for congressional pur- 
poses has been exceeded is judicial 
question but no trivial deviation from 
equality of population justifies appli- 
cation to court for redress. Brown v. 
Saunders, (Va.) 166 S.E. 105. 


{c] Disfranchisement of voters.— 
Legislature cannot in apportioning 
state for election of representatives 
to congress pass laws effectually 
tending to disfranchise large number 
of voters. Moran v. Bowley, 179 N.E. 
526, 347 Ill. 148. 


60. Brown v. Saunders, (Va.) 166 
Si. 105. 

61. People ex rel. 
Voorhis, 119 N.H. 106, 222 N.Y. 


‘Fitzgerald v. 
494 


While the power to 
prescribe the manner of electing representatives is 
given to the “legislature,”®* the division of the state 
into congressional districts is an exercise of the law 
making function, and where, under the state con- 
stitution, the action of the legislature in perform- 
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fective.74 


Practices.7* 


\ 


(L. [1917] e 797, dividing state into 
congressional districts pursuant to 
Act Congr. Aug. 8, 1911, c 5 (2 USCA 
was valid, although Laws 
890, also redistricted state 
immediately following said congres- 
sional reapportionment and applied 
to election for filling vacancy caused 
by resignation of representative 
whose district at time of his election 
was fixed by L. [1911] c 890 and ex- 
ecutive proclamation, calling special 
election to fill vacancy referred to dis- 
trict as then fixed by L. [1917] ec 797, 
and not to district as it existed under 
L-[1911] ¢ 890). 


62. Smiley v:. Holm, 52° S.Ct. 397; 
285 U.S. 355, 76 L.Hd. 795 [rev 238 N. 
W. 792, 184 Minn. 647, foll 238 N.W. 
494, 184 Minn. 228, and cert gr 52 S. 
Ct. 266, 284 U.S. 616, 76 L.Ed. 526]; 
Koenig v. Flynn, 52 S.Ct. 403, 285 U.S. 
375, o L.Ed. 805 Laff 179 N.E. 705, 259 
N.Y. ao eele 


63. Carroll v. Becker, 52 S.Ct. 402, 
285 U.S. 380, 76 L.Ed. 807 [aff 45 S.W. 
(2d) 533, and cert gr 52 S.Ct. 409, 285 
U.S= 534, 76 L.Ed. 928]; Smiley -v. 
Holm): 529S:Ct. 3o7,, 285eU.S. 855). 76 
L.Ed. 795, rev State v. Holm, 238 N.W. 
792, 184 Minn. 647, and cert gr 52 S.Ct. 
266, 284 U.S. 616, 76 L.Hd. 526; Brown 
v. Saunders, (Va.) 166 S.E. 105. 


‘doe Generally see Statutes §§ 112- 
65. Const. art 1 § 4. 
66. Smiley v. Holm, 52 S.Ct. 397, 


285 U.S. 355, 76 L.Ed. 795 [rev 238 N. 
W. 792, 184 Minn. 647, foll 238 N.W. 
494, 184 Minn. 228, and cert er 52 S. 
Ct. 266, 284 US. 616, 76 L.Ed. 52:6); 
Koenig v. Flynn, 179 N.B. 705, 258 N. 
Y. 292 [aff-52 S.Ct. 403, 285 US 375, 
76 L.Ed. 805]. 


“As the authority is conferred for 
the purpose of making laws for the 
state, it follows, in the absence of an 
indication of a contrary intent, that 
the exercise of the authority must be 
in accordance with the method which 
the state has prescribed for legisla- 
tive enactments. We find no sugges- 
tion in the federal constitutional pro- 
vision of an attempt to endow the 
Legislature of the state with power 
to enact laws in any manner other 
than that in which the Constitution 
of the state has provided that laws 
shall be enacted. Whether the Gov- 
ernor of the state, through the veto 
power, shall have a part in the mak- 
ing of state laws, is a matter of state 
polity. Article 1, § 4, of the Federal 
Constitution, 
cludes such participation. And provi- 
sion for it, as a check in the legisla- 


Submission to referendum.*° 
dum is treated as part of the legislative power of 
a state, congress may, without violating the consti- 
tution, recognize it as part of the state power in 
creatine congressional districts,*° and where it has 
done so a redistricting act submitted to referendum 
and not approved by the voters does not become ef- 


[§ 14] (4) Primary 
By, statute, the amount which any can- 
didate for representative or senator may give or 
contribute in procuring his nomination and election 
has been limited,’* and the statute is valid so far as 


neither reqdires. nor ex-, 
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ance of law making functions is subject to the gov- 
ernor’s veto power, an enactment redistricting the 
state is subject thereto,*® and does not become ef- 
fective if not submitt ed to the governor,” or if ve- 
toed by him, and not repassed over his veto.*® 


Where the referen- 


Elections’? and Corrupt 


tive process, cannot be regarded as 
repugnant to the grant of legislative 
authority.” Hughes, C. J., in Smiley 
Vv. Holm, 52 SiCt. 397; 399, 285 Wes: 
355,76 L.Hd. 795. 

[a] Necessity of legislative act.— 
Power to form congressional districts 
must be exercised by legislative act. 
State ex rel. Carroll v. Becker, 45 S.W. 
(2d) 533° fafi*52 S:Ck. 4025285) UES: 
380, 76 L.Ed. 807, cert gr 52 S.Ct. 409, 
285 U.S. 534, 76 L.Hd. 928]. 


67. Koenig v. Flynn, 52 S.Ct. 403, 
285 U.S. 375, 76 L.Ed. 805 [aff 179 N. 
HE. 705, 258 N.Y. 292] (which involved 
a concurrent resolution). 


68. Smiley v. Holm, 52 “SiCct, 39:7, 
285 U.S, 355, 76 L.Ed. 795 [rev 238 
N.W. 792, 184 Minn. 647, foll 238 N.W. 
494, 184 “Minn. 228, cert or. 52> Siete: 
266, 284 U:S. 616, 76 L.Ed. 526]; Car- 
rol] v. Becker)’ 52 SSAct. 940209285. Us. 
380, 76 L.Hd. 807 [aff 45 S.W.(2da) 533, 
cert gr’ 52 S:Ct. 409, 285 U.S: 534)°76 
L.Ed. 928]. 


weer Generally see Statutes §§ 227-— 


70. State of Ohio ex rel. Davis v. 
Hildebrant, 36 S.Ct. 708, 241 U.S. 565, 
60 L.Hd. 1172. . See State v. Hilde- 
brant, 114 N.E. 55, 94 Ohio St. 154 
laff .36 S.Ct. 708, 241 UeS7-565, 60) L. 
Ind. 1172] (the term “legislature” in 
U. S. Const. art 1._§ 4, authorizing 
state legislature to prescribe time, 
plece, and manner of election of sen- 
ators and representatives, includes, 
not only the legislative assembly, but 
the popular will as expressed in ref- 
erendum provided by Ohio Const. art 
2, §§. 1, Le). 


[a] What constitutes recognition. 
—Congress by providing in Reappor- 
tionment Act Aug. 8, 1911, that re- 
districting of congr essional districts 
should be made by each state as pro- 
vided by its laws, intended that, 
where the referendum was treated 
as part of the legislative power, it 
should be'held as the state legislative 
power for the purpose of creating 
congressional districts. State of 
Ohio .ex.rel. Davis v. Hildebrant, 36 
SrCts 708) 2 41 US.) SOS iG OMEah adhe ge, 
[aff 114 N:.B. 55, 94 Ohio St. 154]. 


71. State v. Hildebrant, 114 N.E. 
55, 94 Ohio St. 154 [aft 36° Sct. 768) 
241 U.S. 565, 60 L.Hd: 1172). 


72. Generally see Elections §§ 4, 
109-135. 


ioe? Generally see Blections §§ 405— 
74. Corrapt ‘Practices Act (U.S.) 


June 25,,1910 § e as amended by Act 
Ate 19) 19 1s 2 
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it relates to elections,’® but the power to regulate the 
manner of holding such elections 7* does not apply 
to party primaries or conventions for designating 
condidates, and the statute so far as it applies there- 
to is invad.77 The statute was enacted before the 
adoption of the amendment to the constitution pro- 
viding for election of senators by the voters,’® and 
it has been held, does not apply to the election of a 
United States senator by the present method.’® 


The oath to the statements of receipts and con- 
tributions required by the statute, may be adminis- 
tered by a notary public,®® in view of the federal 
statutes authorizing notaries public to administer 
oaths in eases in which justices of the peace may do 
so,°! and to take affidavits with the same effect as 
commissioners of the circuit court.®? 


Contributions by corporations. In. addition to the 
general statute as to corrupt practices, mentioned 
above, another statute forbids any corporation from 
making any contribution in connection with any elec- 
tion at which a representative in congress is to be 
elected,®* and this statute was held valid, as applied 
to corporations organized under the laws of a state, 
as well as those organized under the laws of con- 
gress.°4 


Powers of state. The state may regulate the nom- 
ination of candidates for congress,*® and enact pri- 
mary laws governing party nominations.*° 

[§ 15] (5) Filling Vacancies. The constitutior 
provides that when vacancies happen in the repre 


UNITED STATES 


ee i 
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sentation from any state the executive authority 
shall issue writs of election to fill the vacancy.’? 
It is provided by statute that the time for holding 
elections to fill vacancies may be prescribed by laws 
of the several states,** and it has been said that a 
compliance with this statute which practically an- 
swers tts purposes is sufficient,*® and that a state 
statute empowering the general assembly to call an 
election in’ case of failure to elect apples whether 
the election is ordered before or after the begin- 
ning of the term,®® but that where a representative 
after taking his seat is declared by the house of rep- 
resentatives not elected and the seat is declared 
vacant, the constitutional provision requiring the 
executive to issue writs of election applies.®? As 
to senators, the constitution provides that when va- 
cancies happen the executive authority of the state 
shall issue writs of election, but that the legislature 
may empower the executive to make temporary ap- 
pointments.°? Provisions of the United States con- 
stitution with respect to filling vacancies are, of 
course, paramount.°? 


[§ 16] (6) Determination as to Election and Qual- 
ification. Hach house is the sole judge of the elée- 
tions, returns, and qualifications of its members,°* ex- 
clusive of every other tribunal.®> Thus the question 
whether the election of a United States senator by 
the legislature conforms to the regulations of con- 
gress or is void, belongs exelusively to the United 
States senate, and such question cannot be decided 


eral 


75. WU. S. v. Cameron, 282 F. 684. 
See U. S. v. U. S. Brewers’ Ass’n, 239 
F. 163, 168 (‘‘nearly every state has 
enacted laws commonly called ‘Cor- 
rupt Practices Acts,’ prescribing lim- 
itations on the exercise of influence 
over the voter at elections. That the 
government has equal concern in pre- 
serving the freedom of the voter and 
the purity of the ballot when its Rep- 
resentatives in Congress are to be 
voted for needs only the statement 
to be conceded’”’). 


76. Const. art 1 § 4. 


77. Newberry v. U.S., 41 S.Ct. 469, 
256) U.S. +232, 65 Tha. 913. 


[a] Grounds of decision.—(1) The 
statute is not within the power con- 
ferred on congress by Const. art 1 § 
4, to regulate the manner of holding 
elections or within the power confer- 
Temp y- art wl, 284s cl 18> to’ make, all 
laws necessary and proper for carry- 
ing into effect the powers granted by 
the constitution. Newberry v. U. S., 
41. S.Ct: 469, 256 U.S. 232,65 L.bd. 
918. (2) That the offices of senator 
and representative were created by 
the constitution gives congress no 
power over elections to such offices, 
other than that conferred by Const. 
art. 1, § 4. Newberry v. U. S., supra. 
(3) The validity of the statute must 
be tested by the powers possessed by 
congress at the time of its enactment, 
and it cannot be validated by any 
power afterward acquired by con- 
egress by reason of the adoption of 


the Seventeenth Amendment, New- 
berry v. U. S., supra. 

78. Const. Amend. 17. 

79. U. S. v. Cameron, 282 F. 684 


(as limited by the supreme court and 
affected by the 17th Amendment, the 
provision of § 8 par 3, as to every 


person who shall be a candidate for 
nomination at any primary election or 
nominating convention or for indorse- 
ment at any general or special elec- 
tion or election by the legislature, 
does not apply to a candidate for the 
office of senator; and he is not with- 
in the provisions of par. 4, as its 
provisions must be read distributive- 
ly, and the reference to candidates 
for election at any general or special 
election refers to candidates for rep- 
resentative). 


80. U.S. v. Cameron, 282 F. 684. 


Bees Rev. St. §.1778 (5 USCA § 
82. Act Aug. 15, 1876, c 304 (28 US 


CA § 642). 


83. Act Febr. 28, 1925 c¢ 368 § 313; 
Lirias tit 2 § 251 repealing Cr. Code 


84. U. S. v. U. S. Brewers’ Ass'n, 
239 F. 1638. See also Elections § 405. 


{a] Reason for rule.—The right to 
vote for representatives is conferred 
by the federal constitution, and con- 
gress can protect the electors in the 


enjoyment of that right. Sane Verne 
S. Brewers’ Ass’n, 239 F. 163. 

85. State v. Howell, 175 P. 569, 
104 Wash. 99. 

86. Dancy v. Peebly, 270 P. 311, 
132 Okl. 84. See also Hlections § 109. 

87. Const. art 1 § 2. 

88. Rev. St. § 26 (USCA § 8). 

89. In re Representative Election, 


21 A. 968, 17 R.I. 820, 823 (state stat- 
ute, providing that in case of failure 
to elect, the general assembly shall 
order a new election, at such time 
as it shall deem most expedient, 
meets the requirements of the fed- 


i statute. “The United States 
House of Representatives, which is in 
this matter the final arbiter, has hith- 
erto shown a disposition not to in- 


sist upon a literal compliance with the 
law’’). 


90. Opinion of Judges, 9 A. 224, 
Lom Els, O244.. 


91. Opinion of Judges, 9 A. 222, 15 
R.I. 621. 

92. Const. Amendm. 17. 

[a] Under Const. art 1 § 3, cl 2 


authorizing temporary appointments 
by the executive during recess of the 
legislature, it was held that Fla. 
Const. art 4 § 14, requiring commis- 
sions to be in the name of the state, 
sealed with the great seal, signed by 
the governor, and countersigned by 
the secretary of state applied to the 
commission of one appointed by the 
governor to the office of senator. 
State v. Crawford, 10 So. 118, 28 Fla. 


441, 14 L.R.A. 253. 
93. Knox’s Case, 29 Pa.Co. 471 
(holding, without deciding whether 


provision of state constitution violat- 
ed federal constitution, that, in view 
of practical difficulties governor was 
not bound to call special session of 
legislature to fill vacancy in senate 
as provided in state constitution, but 
might fill it by appointment under U. 
Sy Constants i” sia. 


94. U.S. Const. art 1 § 5. 
95. People v. Hall, 80 N.Y. 117. 


_ [a] Control by court.—Congress 
is sole judge, of qualifications of its 
members, and its action cannot be 
controlled by New York Court of Ap- 
peals. People ex rel. Fitzgerald v. 
Voorhis, 119 N.E. 106, 222 N.Y. 494. 


Yor later cases, developments and changes in the law,see Annotations, same title and section number. 
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by a state court,®® or by a state officer;97 and simi- 
larly the house of representatives has exclusive ju- 
risdiction to determine whether one elected is dis- 
qualified,®* and whether absent voting is permis- 
sible,®® and certificates of election are not conclusive 
on the house of representatives, and where the gov- 
ernor, under the state laws, grants certificates of 
election, he must give such certificate to the person 
certified by the election return as having been elect- 
ed as member of congress.? State statutes providing 
for a judicial investigation of such elections have 
been held inapplicable,® or invalid, when applying 
thereto by their terms.* But before a certificate of 
election has been issued, and before any candidate 
has been accepted by congress, it has been held that 
the state courts have jurisdiction of a complaint 
that a certificate is about to be issued in violation 
of law,® and the fact that a state court requires the 
board of canvassers to determine, in accordance with 
law, which one of the candidates at an election in 
the state for the office of representative in congress 
is entitled to the certificate of election, does not con- 
travene the constitutional power of the house to 
determine its member’s right to the office, the court 
merely deciding whether the return made to such 
board of votes cast in any county should be included 
in their canvass and statement. It seems that 
senators and representatives from a state might be 


96. In re Opinion of Justices, 12 Bs 
Fla. 686; State v. Crawford, 10 So. 
118, 28 Fla. 441, 14 L.R.A,-253; State 


v. Beery. 118 N.W. 150, 18. N.D. 75;! +6 State v 
State v. Blaisdell, 118 N.W. 141, 18 N. | wig. 498 
D. 55, 24 L.R.A.N.S. 465, 138 Am.S.R. ; 
741. \ 7 Const. art 4 § 4. 

97. State v. Crawford, 10 So. 118, 8 State v. Owen, 166 P. 
28 Pla. 441, 14 TGR.A, 253 (where 


there has been an election of a Unit- 


UNITED STATES 


People ex rel. Brown v. Board 
of Sup’rs of Suffolk County, 110 N.E. 
V1 ye 2G ING Yo 32. 


State Canvassers, 36 


Wash. 466 (claim that Amendm. 7 to 
state constitution was in violation of 
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excluded on the ground that the state does not have 
a republican form of government, as required by the 
constitution,’ and that their admission is conclusive 
that the state’s form of government does not violate 
the constitution.’ 


Senatorial contests. The senate in judging of 
the elections, returns, and qualifications of members, 
acts as a judicial tribunal,® and has power to take 
appropriate steps to secure the necessary informa- 
tion,?° and may require the attendance of witnesses,1+ 
without the aid of a statute,t? and may take their 
testimony itself, or through a committee, or partly 
by one method and partly by the other.t? It may 
investigate alleged corrupt practices at a.primary 
election.1* It is for the senate to determine whether, 
pending an inquiry as to an election, the claimant 
shall be seated.t®> An investigating committee au- 
thorized to do such acts as might be necessary has 
been held not authorized to sue in a federal court 
for possession of ballots, boxes, ete.1® 


House centests. Provision is made by statute for 
the perpetuation of evidence for use in contests of 
election to the house of representatives.17 A sub- 
poena issued by notary public thereunder is not sub- 
ject to the control of the district court and cannot 
be quashed by it,1® nor can that court determine 
whether the subpoena must be obeyed,t® and in a 


authority vested in the committee by 
the Senate. But undoubtedly, the 
Senate, if it so determine, may in 
whole or in part dispense with the 
services of a committee and itself 
take testimony; and, after confer- 
ring authority upon its committee, 
the Senate, for any reason satisfac- 
tory to it and at any stage of the pro- 
ceeding, may resume charge of the 
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ed States senator by the legislature, 
and afterward the governor, holding 
that there is a vacancy in the office on 
account of the illegality of such elec- 
ticn signs an appointment or com- 
mission of a United States senator, 
and requests the secretary of a state 
to seal the same with the great seal 
of state, and to countersign it, it is 
the duty of the secretary to do so, and 
he has no right to refuse because he 
deems the governor’s action illegal). 


98. State v. Selvig, 212 N.W. 604, 
170 Minn. 406 (alleged disqualification 
by violation of corrupt practices act). 


99. In re Opinion of the Justices, 
113 A, 293, 80 N.H. 595. 


1. Territory v. Canvassing Board, 
5 Alaska 602 (so holding as to cer- 
tificate of election as delegate). 


2. Gaston’s Case, 21 Pa.Co. 558. 


3. Belknap v. Ionia County Can- 
vassers, 54 N.W. 376, 94 Mich. 516 
(Acts [1887] No. 208 [3 Howell St. 
Annot. § 234a], which provides that 
any candidate voted for at any elec- 
tion, conceiving himself aggrieved by 
the action of inspectors of election in 
canvassing the votes cast, may file 
his petition and ask for a correction, 
does not apply to a candidate for con- 
gress). But see Lane v. McLemore, 
(Tex.) 169 S.W. 1073, 1074 (where 
case was heard and decided by trial 
court, but it was held that provisions 
for review in case of state offices did 
not apply to a congressman, because 
a congressman is not a state officer). 


4 Sutherland vy. Miller, 91 S.E. 
993, 79 W.Va. 796, L.R.A.1917D 1040 
(state law, providing for judicial in- 
vestigation as to election of senator). 


U. S. Const. art 4 § 4, guaranteeing 
republican form of government, held 
foreclosed by congress by admission 
of senators and representatives of 
state since adoption of amendment). 


9. Barry v. U. S. ex rel. Cunning- 
ham; 49 -SiCte452, 2799S) 597,173) TL: 
Had. 867 [rev 29 F.(2d) 817 (rev 25 F. 
(2d) 733), ‘and ‘cert Ser) 49 S:.Ct...253, 
279° U.S. 827, 73 Lid. 979}. 


10. Barry v. U.S. ex rel. Cunning- 
ham, supra. 


11. Barry v. U. S. ex rel. Cunning- 
ham, supra. 


[a] Necessity of subpcena.—Sen- 
ate, in investigation into corrupt 
practices in senatorial primary elec- 
tion, may issue warrant of arrest for 
witness, and was justified in issuing 
warrant without previous subpoena, 
where difficulty had previously been 
encountered in locating witness and 
witness refused to answer commit- 
tee’s questions. Barry v. U. S. ex rel, 
Cunningham, 49 S.Ct. 452, 279 U.S. 
597, 613, 73 Lid. 867 [rev 29 F.(2d) 
817 (rev 25 F.(2d) 733), and cert gr 
es DOS mee Wise ceiiye Comics 


12. 
ham, 


13. 
ham, 


“Tn exercising this power, the Sen- 
ate may, of course, devolve upon a 
committee of its members the au- 
thority to investigate and report; 
and this is the general, if not the uni- 
form, practice. When evidence is tak- 
en by a committee, the pertinency of 
questions propounded must be deter- 
mined by reference to the scope of the 


Barry v. U. S. ex rel. Cunning- 
supra. 


Barry v. U. S. ex rel. Cunning- 
supra. 


inquiry and conduct it to a conelusion 
or to such extent as it may see fit. 
In that event, the limitations put up- 
on the committee obviously do not 
control the Senate; but that body 
may deal with the matter without re- 
gard to those limitations, subject only 
to the restrictions imposed by or 
found in the implications of the con- 


stitution.” Barry v. ex rel, 
Cunningham, supra, 

14. Barry v. U.S. ex rel. Cunning- 
ham, supra. 

15. Barry v. U. S. ex rel. Cunning- 
ham, supra. 

[a] Equal suffrage.—Refusal of 


Senate to seat one elected thereto 
pending inquiry as to election held 
not illegal, as violating requirement 
for equal suffrage in Senate (Const. 
arts 32°85, cl. Tyo eBarey ve, Ue Senex 
rel. Cunningham, 49 S.Ct. 452,. 279 
U.S. 597, 73 L.Ed. 867 [rev 29 .F.(2d) 
817 (rev 25 F.(2d) 733), and cert gr 
AQ US Ci2os, veg, Use S2kweomuakae 
979i. 


16. Reed v. County Com’rs of Del- 
aware County, Pa., 48 S.Ct. 531, 277 
US. 876. (2 Hd. 924 Path 2 Iie G2 aby. 
1018 (aff 21 F.(2d) 144)] (resolution 
must be construed with regard to 
power possessed and customarily ex- 
erted by senate, and meaning of gen- 
eral language is to be confined to acts 
belonging to same general class as 
those specifically authorized). 


17. Rev. St. tit 2 ¢c 8 (2 USCA §§ 
201-226 note). 

18. In re Voorhis, 291 F. 673. 

19. In re Voorhies, supra (a sub- 
poena issued to a city board of elec- 


tions to produce for examination 
all the ballots voted, which would 
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contingency not provided for by the statute the 
judge issuing a subpoena is without jurisdiction to 
proceed.?° 


{[§ 17] c. Compensation. The constitution pro- 
vides that senators and representatives shall receive 
a compensation for their services to be ascertained 
by law and paid out of the United States treasury,” 
and this rate of compensation has been fixed at 
ten thousand dollars a year.22 A member of the 
house of representatives who receives his certificate 
of admission, and is seated, is prima facie entitled 
to the seat and to the salary ;?* but one who is elect- 
ed representative to congress by a territory, on the 
adoption’ of a state constitution, is not entitled to 
pay and mileage till such territory is admitted to the 
Union by congress.?4 Salaries of representatives 
elected for an unexpired term commence on the 
date of their election,?® and salaries of senators 
elected to fill vacancies on the day they qualify, or, 
in certain specified eontingeneies, on the day fol- 
lowing their election.2® By statute, senators and 
representatives are also entitled to mileage at the 
rate of twenty cents per mile by the route usually 
traveled in going to and returning from each reg- 
ular session.27 An extraordinary session convened 
by the president is a regular session within the mean- 
ing of the statute,?® but the travel for which mileage 
is allowed is actual travel,?® and where an extraor- 
dinary session was followed by the annual session 
so that the two sessions were continuous a member 
of congress was not entitled to mileage for each. ses- 
sion in the absence of any appropriation therefor 
by congress.°° . 


er ae ee 

{[§ 18] d. Criminal Responsibility. By statute, 
it is a misdemeanor for a United States senator or 
representative to receive or agree to receive compen- 
sation for services rendered before any department, 


UNITED STATES 


by a senator.*4 


les 


[§§ 16-19 


in relation to any proceeding in which the United 
States is interested.*1 This enactment is not in ex- 
cess of the powers of the federal government,*? nor 
is the authority of the senate over its members in- 
terfered with thereby,®?* and the statute does not. 
interfere with the discharge of his legitimate duty 
The agreement to receive and the 
receipt of the forbidden compensation are two sep- 
arate offenses under the statute.®® A fraud order 
inquiry pending before the post office department is 
a proceeding in which the United States is inter- 
ested within the meaning of the statute.*® Senators 
of the United States do not hold their places “under 
the government of the United States,” within the 
meaning of the declaration that any one convicted 
under its provisions shall be incapable of holding 
any office of honor, trust, or profit under that gov- 
ernment.?? By another statute, it is made an offense 
for a member of congress to receive, or agrée to re- 
ceive, or for any other person to give, or agree to 
give, any valuable consideration to the member for 
procuring any contract with the government. An 
agreement to pay money to a member of. congress is 
not itself a valuable consideration which the con- 
gressman can be prosecuted for receiving, and lim- 
itations against a prosecution runs from the subse: 
quent receipt of the money and not from the receipt 
of the agreement.?® It is also an offense for a sen- 
ator or representative to solicit or receive contribu- 
tions for political purposes from officers, clérks or 
employees of the United States,*® and the statute 
apples when the contributions are received in fur- 
therance of the recipient’s candidacy for nomina- 
tion for the office of representative.*! 


{[§ 19] e. Privileges and Immunities. Senators 
and representatives are privileged from arrest, ex- 
cept for treason, felony, or breach of the peace, dur- 
ing their attendance at sessions of their respective 


have violated the state 
regulating production of the ballots). 
. 29. In re. Wickersham, 6 Alaska 
167 (so holding where roturn member 
died before time for contest). 


21. U.S. Const. art 1 § 6. 


22, Act. March 4,.1925, ec 549 § 4 
(43 U. S. St. at L. 1301). 


(os), Page vy. U, 1S. 28-Ct.Cl.v4 [att 
8 S.Ct. 1026, 127 U.S. 67, 32 L.Ed. 65, 
23, Ct.Cl. 499]. 


24. Riley v. U. S, 1 Ct.Cl 
Conway v. U. S., 1 Ct.Cl. 68. 


25. Act July 16, 1914, c 141 § 1 (38 
U. S. St. at L. 458; 2 USCA § 37). 


[a] Under Rev. St. § 51 providing 
that a person appointed or elected to 
fill a vacaucy in either house of con- 
gress, frter 
congress, should be compensated and 
paid from the time the compensation 


299; 


of his predecessor ceased (1) one who. 428 
received a certificate of election, took | 


his seat and was sworn, but was sub- 


sequently unseated was the predeces- | 


sor of the person elected to fill the 


vacanty and the person so elected. 
was entitled to compensation only | 


from the time the seat was declared 
vacant. ,page v.-U. 'S., 8 SiCt. 1026, 


12°70. S67, 32 Libd.65) 23) Ct.Ch 499) | 


{aff 23 Ct.Cl. 4]. (2) The vacancy con- 


templated was one occurring during | 
the session, and not one existing at) 
its commencement, and the predeces- | 


| 
statute | 


the commencement of | 


sor referred to was some person in 
the same congress. Page v. U. S., 23 
CLG 4 faft 8i SiCt. 1026, 127 OS! 67, 
32, L.Md. 65, 23 Ct.Cl. 499]. (3) Where 
a seat was vacated by death, com- 
pensation of the successor commenc- 
ed not from the time of death but 
from the time when the seat was de- 
clared vacant. Shelley v. U. S., 19 
Ct. Cl, 653: 


,26. Act Febr. 10, 1923 c 68 (42 U. 
S. St. at L. 1225), as amended Febr, 
6,,1931 ¢ 111 (46 U. S. St. at L. 1065; 
2 USCA § 386). 


27. Act July 28, 1866 c 296 § 17 
(14 U. S. St. at L. 223; 2 USCA § 43). 


[a] Reénactment of statute.—Act 
Jan, 20, 1874, repealing so much of 
the act of March 3, 1873, as provided 
for increases of compensation of pub- 
lic officers, reénacted the mileage pro- 
visions of the act of 1866, and they 
were in force during the fifty-eighth 
congress. Wilson v. U. S., 44 Ct.Cl, 


28. Wilson vy. U. S., supra, 
29. Wilson v. U. S., supra. 


[a] Not part of compensation.— 
Mileage is not an inseparable part of 
the salary or compensation of mem- 
bers to be paid regardless of travel. 
Wilson v. U.'S., 44-Ct. Cl. °428; 


30. Wilson v. U. S., supra. 


31. U. S. Rev. St. § 1782 (18 USCA 
§ 203). 


32. Burton v. U. S., 26 S.Ct. 688, 
202 U.S. 344, 50 L.Hd: 1057. . 


83. Burton v. U. S., supra. 
34. Burton v. U. S., supra. 
35. Burton v. U. S., supra. 
36. Burton v. U. S., supra. 
[a] Jurisdiction. Where the post- 


master-general has jurisdiction, in 
the abstract, of a proceeding to de 
termine whether a certain corpora- 
tion should be longer permitted to use 
the mails and whether a “fraud or- 
der” should be isSued against it, such 
jurisdiction is sufficient for the pur+ 
poses of a prosecution of a United 
States senator for taking compensa- 
tion from such corporation for serv- 
ices rendered in representing it in en- 
deavoring to induce the postmaster- 
sreneral to render a decision favorable 
lo the corporation in such proceed- 
ine. U.S. v. Burton, 131 F. 552 [rev 
on other grounds 25 S.Ct. 243, 196 U; 
S. 283, 49 L.Ed. 482]. : 


Qin burton ve Oe Sie 26 
202 U.S. 344, 50 L.Ed. 105 


38. Rev. St. §§ 1781, 1782 (18 US 
CA §§ 202, 208). 


onik Us Si ve Drisesy 125.ake ebeOr 


S.Ct. 688, 
We 


40. Cr. Code §§ 118-122 (18 USCA 
§§ 208-212). 

41, U.S: v. ‘Wurzbach, 50. S10 
167, 280 U.S. 396, 74 L.Md. 508 [rev 31 
F.(2d) 774]. See also Elections § 405. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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houses, and while going and returning,‘? but they 
are not privileged from being sued in the District of 
Columbia while in attendance on sessions of con- 
gress,** or from being served with civil process while 
in their own states on leave of absence during a ses- 
sion of congress.44 The constitution also provides 
that for any speech or debate in either house sena- 
tors and representatives shall not be questioned in 
any other plaee,*® and this provision, it has been 
said, should be liberally construed.*® 


{§ 20] 3. Sessions. The constitution provides 
that congress shall assemble at least once each year 
and that such meetings shall begin on the third day 
of January, unless congress: shall by law appoint 
a different date,*7 and that the president may on 
extraordinary occasions convene both houses or one 
of them. An extraordinary session convened by 
the president cannot continue beyond the date pre- 
scribed by the constitution for the annual session.*® 


{§ 21] 4. Powers>°—a. Legislation—(1) In Gen- 
eral. Under the constitution, all legislative powers 
granted therein vest in congress;>! its powers in 


UNITED STATES 


53. U.S. v. Boyer, 85 F. 425 
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this respect being such as are conferred by the 
constitution on the national government,®*? and it has 
been held that no distinct and substantial power 
is conferred on congress by the so-called “general 
welfare clause.”°* Whenever an express power is 
granted to congress by the constitution, the question 
of the choice of the means by which such power is 
to be carried into effect is left to the discretion of 
congress, with the limitation that the means adopt- 
ed must be appropriate to the end to be accom- 
plished ;°* and the tenth amendment of the con- 
stitution, which provides that the powers not dele- 
gated to the United States nor prohibited by it to 
the states are reserved to the states or to the people, 
does not limit congress to the exercise of powers 
expressly delegated,®* or prevent the exercise of pow- 
ers which are necessarily ineidental to those con- 
ferred,®® but it cannot enact laws for the accomplish- 
ment of objects not entrusted to the federal govern- 
ment.>* In creating rights of action, congress is 
not bound to affix the same conditions in similar 
cases.°S It is competent for congress to legislate con- 
cerning islands discovered by citizens of the United 


(eit-| carrier corporation, held within the 


42. Const. art 1 § 6. 

Scope of privilege: 
Civil cases see Arrest §§ 133-153. . 
Criminal cases see Arrest § 7. 


43. Howard v. Citizens’ Bank, etce., 
Co., 12 App.D.C. 222. 


44. Worth v. Norton, 33 S.B. 792, 
“94° 56.5.C. 56, 45 L:R A. 563, 76 Am.S. 
Ri t524 Latl 35 Sw. 135,°56 SiG. 479) 
(the word “arrest,” being construed 
in its strict sense, applying to arrest 
of their persons, and not relating to 
an exemption from suit). 


Exemption from service of process 
generally see Process §§ 226-256. 


45, Const- art. 1 § 6. 


46. Cochran v. Couzens, 59 App.D. 
C. 374, 42 F.(2d) 783 [cert den 51 S.Ct. 
79, 282 U.S. 874, 75 L.Ed. 772] (al- 
leged defamatory words uttered dur- 
ing speech were absolutely privileged 
notwithstanding allegations that they 
were not spoken in discharge of of- 
ficial duties). 


Legislative proceedings as privi- 
ache) generally see Libel and Slander 
39. 


47. Const. Amendm. 20. 

4s. Const. art 2 8 3. 

49. Wilson v. U. S., 44 Ct.Cl. 428. 
50. Delegation of power see Con- 


stitutional Law §§ 323-374. 


Constitutional restrictions see Con- 
stitutional Law 12 C.J. p 653. 


Prohibition against impairment of 
obligation of ccntract as not applying 
to congress see Constitutional Law 
§ 594. 


Power to legislate respecting par- 
ticular matters: 


Bankruptcy § 7. 

Civil Rights § 5. 

Elections §§ 23, 86, 201, 203, 397. 
Exclusion of aliens see Aliens § 47. 


Interstate commerce see Commerce 12 
CED Dh 


Public Lands § 4. 

State courts see Courts § 183. 
Ble Ue (Sy Const.fart ago. 
52. See supra §§ 4-6. 
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ing Story Const. §§ 907, 908, and hold- 
ing that Const. art 1 § 8, authorizing 
congress to lay and collect taxes, etc., 
to pay debts and provide for the com- 
mon defense and general welfare, 
merely specifies the purposes for 
which taxes, ete., may be collected). 


54. Shell Oil Co.’ v. Suverior Court 
in and for Los Angeles County, 2 P. 
(2d) 801, 213 Cal. 596; Lick v. Faulk- 
ner, 25 Cal. 404. 


{a] Ccngyvess is not final judge 
of what is “necessary and prover,” 
and the question is open to judicial 
inquiry. Matter of Jacobs, 98 N.Y. 98, 
50 sAmoRy? 163.651 27oN.WaCril 539° [ati 33 
Hun 374, 2 N.Y.Cr. 346]. 


55. Metropolitan Bank v. Van 
Dyck, 27 N.Y. 400 [rev 25 How.Pr. 97 
aa error dism 1 Wall. 512, 17 L.Ed. 
5001. 

56. See Dayton-Goose Creek Ry. 
CO. VOUS. 44°5:Ch 169" 263" US. 456; 
68 L.Ed. 388, 33 A.L.R. 472 [aff 287 F. 
728] (so-called ‘recapture’ para- 
graphs of Transportation Act 1920, § 
422. adding § 15a, pars 5-17, to the 
Interstate Commerce Act 
§ 15a) do not, by reducing the net in- 
come from intrastate rates, invade 
the reserved power of the states and 
eonflict with the Tenth Amendment; 
the incidental control by Congress of 
that part of the excess earnings of 
carriers over a fair return which is 
possibly due to intrastate rates being 
indispensable to the legislative plan). 


[a] Car service.—Transportation 
Act 1920, tit 4 § 402 (15) (49 USCA § 
1 (15), authorizing the interstate 
commerce commission in case of 
emergency to make reasonable rules 
as to car service, and an order of the 
interstate commerce commission 
thereunder prescribing a preference 
in the order of purposes for which 
coal should be earried, does not trench 
on powers reserved to the _ state. 
ASVOnty Ve Waps-set DLsCl, (545-200 1 Unc: 
127, 69 L.Ed. 202. 


[b] Securities of interstate car- 
riers.—Interstate Commerce Act § 20a 
(49 USCA § 20a), requiring a carrier 
to obtain permission from the inter- 
state commerce commission before is- 
suing any stock or bonds or assuming 
any obligation with respect to securi- 
ties of other parties, though permit- 
ted to do so by the authority creating 


(49 USCA, 


power of congress and not contrary 
to Const. Amendm. 10. Pittsburgh & 
W. V. Ry. Co. v. Interstate Commerce 
Commission, 293 F. 1001, 54 Anp.D.C. 
34 [appeal dism 45 S.Ct. 124, 266 U.S. 
640, 69 L.Ed. 483]. 


57. Linder v. U. S., 45 S.Ct. 446, 
268 U.S. 5,69 L. Bd. 819, 39 AJL R. 229 
[rev 290 F. 173]; Wade v. Foss, 52 A. 
640, 96 Me. 230; Moore v. Moore, 47 
N.Y. 467, 7 Am.R. 466. 


[a] Provisions not adapted to ex- 
ercise of power conferred.—Provi- 
sions of an act of congress ostensibly 
enacted under power granted by the 
constitution, not naturally and rea- 
sonably adapted to the effective ex- 
ercise of such power, but solely to the 
achievement of something plainly 
within the powers reserved to the 
states, are invalid and unenforceab'e. 
Linder v. U. S., 45 S.Ct. 446, 268 US: 
5, 69 L.Ed. 819, 39 A.L.R. 229 [rev 290 
15 B/S 6 


{b] Practice of med‘cine.—The di- 
rect control] of the practice of medi- 
cine in the states is beyond the pow- 
er of the federal government, and in- 
cidental regulation of such practice 
by’ congress through a taxing act 
cannot extend to matters plainly in- 
appropriate and unnecessary to rea- 
sonable enforcement of a revenue 
measure. Linder v. U. S., 45 S.Ct. 446, 
268 U.S. 5. 69 L.Ed. 819, 39 A.L.R. 229 
[rev 290 F. 173]. 


[ec] Bules cf evidence in state 
courts are governed by the laws of 
the state and are not subject to con- 
trol by congress. Wade v. Foss, 52 
A. 640, 96 Me. 230; Monrre v. Moore, 
47 N.Y. 467, 7 Am.R. 466. 


{d] Transfers of proverty.—It is 
not within the constitutional power 
of congress to prescribe for the states 
a rule for the transfer of property 
within them. Moore v. Moore, 47 N. 
Y. 467, 7 Am.R. 466. 


Validity and admissibility of in- 
struments not stamped as required 
by act of congress see Internal Reve- 
NUE S$ 11131195 


58. Hyde v. Southern R. Co., 31 
App.D.C. 466 (recovery under federal 
employers’ liability act was not lim- 
ited by D: .Cy Code, § 1301) limitine 
recovery for death to ten thousand 
dollars). 
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States, and to extend the criminal jurisdiction of 
the United States courts to such islands,®® and to 
control and dispose of lands located within a terri- 
tory.°° Acts of congress pursuant to constitutional 
authority are the supreme law of the land,®* and 
binding upon all of the states.°? International law is 
not binding on congress.°* 


[§ 22] (2) Fiscal Affairs in General. The pow- 
ers and authority of the government in respect of 
its fiscal affairs are vested in congress.°* Thus con- 
gress may borrow money,°> and make appropria- 
tions.°* The power to borrow money is a power 
to raise money on the pledge of the public credit,°? 
and may be exercised to meet either present or an- 
ticipated expenses and liabilities of the govern- 
ment,°> and congress may resort to any measure 
which is appropriate and conduces to that end and 
which is not prohibited or inconsistent with the 
letter and spirit of the constitution,®® and may issue 
obligations of the United States in any appropriate 
form.?® Thus, it may issue negotiable obligations,‘? 
having the quality of legal tender for payment of 
debts.7? 


[§ 23] (3) Collection of Taxes and Payment of 
Debts. Congress is empowered to lay taxes, under 
requirements of uniformity and apportionment,’ 
in order to pay the debts and provide for the com- 
mon defense and general welfare of the United 
States;7* and the debts for the payment of which 


59. Jones v. U. 


UNITED STATES 


S., 11 S.Ct. 80, 1387) van, 230 S.W. 87, 287 Mo. 464. 


[$§ 21-25 — 


congress may provide are not limited to those evi- 
denced by some written obligation, or otherwise of 
a strictly legal character, but include those of mere- 
ly moral obligation,‘® and while no money can be 
drawn from the treasury, but in consequence of 
appropriations made by law,’® the power to raise 
the money carries with it the power to appropriate 
the money when raised to pay the debts.‘’ Under 
the constitution all bills for raising revenue should 
originate in the house of representatives.’ § 


[§ 24] (4) Coining of Money and Issue of Treas- 
ury Money. Congress has the power under the con- 
stitution to coin money,’® and, under the power to 
borrow money conferred in the constitution,®® has 
power to issue treasury notes, and make them legal 
tender for the payment of debts,*1 which notes, by 
being made a legal tender in the payment of debts, 
are made the equivalent of coin, as a means of pay- 
ment, in all but the cases excepted by law.§? 


[§ 25] (5) Legislative Employment of Executive 
Agencies. In the exercise of its legislative power, 
congress may make use of administrative boards for 
the enforcement of the legislative policies, and of 
executive agencies for the determination of facts 
upon which the statute makes or tends to make 
its action depend. Such employment of administra- 
tive boards and executive agencies does not involve 
a delegation of legislative power. Upon this prin- 
ciple congress has in legislating upon tariff, inter- 


See Brown v. Honiss, 68 A. 150, 158, 


U.S. 202, 34 L.Ed. 691. 

60. Territory v. Lee, 2 Mont. 124. 

61. Const. art 6. See Webb Wistered's 
G. White Engineering Corporation, 85 
So. 729, 204 Ala. 429 (so stating). 

62. State ex rel. Burnes Nat. Bank 
of St. Joseph v. Duncan, 257 S.W. 784, 
302 Mo. 130 [rev 44 S.Ct. 427, 265 U.S. 
17, 68 L.Ed. 881]. 


Constituticn as supreme law of land 
see Constitutional Law § 158. 


63. U.S. v. Siem, 299 F. 582. 


62.5: 2S. van RealtyvaiCo. 16 Sct: 
1120, 163 U.S. 427, 41 L.Ed. 215. See 
Thayer v. Hedges, 23 Ind. 141. See 
also cases infra this section. 

oh et art 1 § 8 cl 3. 

v. Realty Co., 16 S.Ct. 


1130, 163 U.S. 427, 41 L.Ed. "215; U.S: 
Vv. Aldrich, 58 F. 688, 7 C.C.A. 431; 
Millard v. Roberts, 25 App.D.C. 921 
{aff 26 S.Ct. 674, 202 U.S. 429, 50 L. 


aaa 1OV0As. Syphax ve, Un S., 17 3Chel 
529. 
[a] Iliustrations.—(1) Appropria- 


tion for the centennial exhibition see 
Eyster v. Centennial Bd. of Finance, 
94 U.S. 500, 24 L.Ed. 188. (2) Appro- 
priation in aid of the world’s Colum- 
bian exposition see World’s Colum- 
bian Exposition v. U. S., 56 F. 654, 6 
CC Ay 58. 


- 67. Legal Tender Cases, 4 S.Ct. 
122, 128, 110 U.S. 421, 28 L.Hd. 204. 


63. Legal Tender Cases, supra. 

69. Thayer v. Hedges, 23 Ind. 141. 

[a] Rule applied to the issue of 
legal tender notes. Thayer v. Hedges, 
23 Ind. 141. 

70. Legal Tender Cases, 4 S.Ct 


122, 128, 110 U.S. 421, 28 L.Ed. 204. 


71. Security Nat. Bank of Okla- 
homa City v. People’s Bank of Sulli- 


[a] Interim certificates.—Congress 
may make interim certificates for 
bonds pass current as negotiable in- 
struments from hand to hand. Se- 
curity Nat. Bank of Oklahoma City v. 
People’s Bank of Sullivan, 230 S.W. 
87, 287 Mo. 464. 


72. Security Nat. Bank of Okla- 
homa City v. People’s Bank of Sulli- 
van, supra. 


What constitutes legal tender see 
Payment §§ 20-28. ; 


73. See Internal Revenue §§ 8-12. 

74.) ) U.) S., Const. carte 1ys ssn as: 
Const. art 1 § 9 par 4. 

chy MWe She taiy exer ting OGRs iS) Sots 


1120, 168 U.S. 427, 448, 41 L.Wd. 215 
(‘It is believed that in relation to the 
power to recognize and to pay obliga- 
tions resting only upon moral con- 
siderations or upon the general prin- 
ciples of right and justice, the Fed- 
eral Congress stands upon a level 
with the State Legislature,’ and that 
the determination of congress in any 
case that an appropriation is war- 
ranted by honorable and moral con- 
siderations “ean rarely, if ever, be 
the subject of review by the [courts]. ” 
In this case the court held valid an 
appropriation to pay the parties who 
had manufactured sugar in reliance 
upon the bounty which hd been re- 


pealed). See Chieves v. U. S., 42 Ct. 
Chea 
[a] Thus, under Const. art 1 § 8, 


providing that congress has power to 
pay debts of United States, ‘‘debts’’ 
include claims resting on merely equi- 
table or honorable obligation, and not 
recoverable at law against an in- 
dividual. U. S. Sugar Equalization 
Board, Ine., ‘v. P: De, Ronde & Co.,; 7 
F.(2d) 981 faff 299 F. 659, cert gr 46 
S.Ct. 107, 269 U.S. 548, 70 L.Ed. 406]. 


"6. USS Const. (art eies: Oh ipan.6, 


74 N.J.Law 501 (so stating). 


Dis SU, ES ve Realty COs h6 manene 
1120, 163 U.S. 427, 443, 41 L.Ed. 215, 
[a] Difference between English 
and American practice as to revenue 
oe see Miller Lect. Const. pp. 2038- 
785, U.S. Const art 1s$e7. 


Construction and effect of constitu- 
tional provisioa see Statutes §§ 24, 25. 


(92 US COnstwartale $, Se 
80. U.S. Const. art 1 § 8. 
supra § 22. : 


81. U.S.—Juilliard v. Greenman, 4 
S.Ct. 122, 110 U.S. 421, 28 Lika. 204; 
Thorndike v. U. S., 23 F.Cas.No. 13,- 
987, 2 Mason 1, 


Cal.—Lick v. Faulkner, 25 Cal. 404. 


Ind.—Brown v. Welch, 26 Ind. 116; 
Thayer v. Hedges, 23 Ind. 141; Thay- 
er v. Hedges, 23 Ina. 282; Reynolds v. 
State Bank, ‘18 Ind. 467. 


aay Aue v. Newman, 1 Nev. 


See also 


N.Y.—Hague v. Powers, 
427, 25 Hower. 1%: 


Wis.—Breitenbach vy. 
Wis. 140. 


[a] Power necessarily implied.— 
Although the constitution of the 
United States does not confer on con- 
gress the power to issue treasury 
notes or bills of credit in express 
terms, yet it is a power necessarily 
implied whenever congress shall de- 
‘ermine that it is necessary to issue 
them in order to carry into effect a 
Yower expressly granted. Lick v. 
Faulkner, 25 Cal. 404. 


Coefficient power see supra § 5. 


39 Barb. 


Turner, 18 


82., Brown v. Welch, 26 Ind. 116. 
tak See Constitutional Law §§ 329, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 25-26] 


nal revenues, taxation, and other subjects within its 
jurisdiction, imposed appropriate obligations and 
sanctioned their enforcement by money penalties, 
giving to executive officers the power to enforce such 
penalties without the necessity of invoking judicial 
power.*# 


[§ 26] b. Issuance of Commissions and Making of 
Investigations. Congress may make or authorize in- 
vestigations in aid ‘of its power to legislate,8® and 
may issue commissions to earry out the purpose of 
government;*® but it cannot empower a commission 
to investigate the private affairs, books, and papers 
of the officers and employees of corporations in- 
debted to the government, as to their relations to 
other companies, except so far as such officers and 
employees are willing to submit the same for in- 
spection;®* nor ean it compel the -production of 
private books and papers of citizens for its inspec- 
tion, except in the course of judicial proceedings, 
or in suits instituted for that purpose, and then 
only on averments that its rights in some way de- 
pend on evidence therein contained,** and while Unit- 
ed States courts have, as a matter of comity, inher- 
ent power to authorize the taking of depositions on 
letters rogatory from courts of foreign jurisdic- 


84 Oceanic Steam Nav. 


UNITED STATES 


tion of department of justice showed 


[65 C.J.] 1267 


tions,8® no comity of any kind ean be invoked by a 
mere investigating committee appointed by con- 
gress.°° The powers of congress in respect to in- 
vestigation and legislation are not absolutely iden- 
tical; the power of investigation is the wider and 
extends to matters on which it could not consti- 
tutionally legislate directly, if they are reasonably 
caleulated to afford information useful and material 
in the framing of constitutional legislation.°t Hi- 
ther house of congress may also make or authorize 
investigations and inquiries in aid of legislation,®* 
or of their express powers,®? such as the power of 
impeachment, in the case of the house of represent- 
atives;°* and, while this power, as an aid to leg- 
islation, has been strongly denied by a distinguished 
senator,®® it may compel the attendance of witness- 
es,°® or the production of evidence.9? It may order 
the issuance of a warrant for the attachment of a 
witness based on an unsworn report of its commit- 
tee,?® and although the only subpena to the witness 
was issued by the committee;®® and when it orders 
issuance of a warrant to its sergeant at arms or his 
deputy a warrant directed to the sergeant at arms 
may be executed by a deputy. Congress, or one of 
the houses thereof, may inquire into private affairs 


Ed. 580, 50 A.L.R. 1 [rév 299 F. 620]. 


Co. 

Stranahan, 29 S.Ct. 671, 214 ‘U.S. 300, 
53 L.Ed. 1013 (where the court sus- 
teined the authority of the act of 
March 3, 1903, empowering the secre- 
tary of commerce and labor to exact a 
fixed money penalty of one hundred 
dollars for bringing into the United 
States an alien afflicted with a con- 
tagious disease, when the official ex- 
amination at the port of arrival 
shows that the alien was suffering 
from the disease at the time of em- 
barkation, the existence of which 
would have been detected by a com- 
petent medical exemination). See 
also Constitutional Law § 407. 


85. McGrain v. Daugherty, 47 S.Ct. 
3196273) U-Slsby 71 Lei 5805: 50nA. 
L.R. 1 [rev 299 F. 620]; Interstate 
Commerce Commission v. Harriman, 
Tier 432) Lait 2OrS:Ct..115,.211.U-S. 
407, 53 L.Ed. 253]. See U. S. v. Sey- 
mour, 50 F.(2d) 930 (congress has 
power to obtain information as to au- 
thorized legislation, and may require 
witnesses to testify for that purpose). 


86. In re Pacific R. Commission, 32 
F.. 241, 12 Sawy. 559. 


87. In re Pacific R. Commission, 
supra (holding also that the Pacific 
Railway Commission was not a judi- 
cial body, and possessed no judicial 
powers under the act of congress of 
March 8, 1887 [24 U. S. St. at L. 488 
ec 345], creating it, and could deter- 
mine no rights of the government or 
of the corporation whose affairs it 
was appointed to investigate). 


8g. In re Pacific R. Commission, 
supra. 

89. 
supra. 

Comity as basis of execution of 
letters rogatory see Depositions § 137. 

90. In re Pacific R. Commission, 32 
F. 241, 12 Sawy. 559. 

91. Interstate Commerce Commis- 


sion v. Harriman, 157 F. 432 [aff 29 
S Ctalbhb, 2110.8. 407, 53: L. bd. 253). 


92. McGrain v. Daugherty, 47 S.Ct. 
319, 273 U.S. 135, 71 L.BHd. 580, 50 A. 
L.R. 1 [rev 299 F. 620]. 

[a] Aid to legislation.—Where 
senate resolution directing investiga- 


In re Pacific R. Commission, 


that subject to be investigated was 
administration of such department— 
whether its functionS were being 
properly discharged or were being 
neglected or misdirected, and partic- 
ularly whether the Attorney General 
and his assistants were performing 
or neglecting their duties -in respect 
to the institution and prosecution of 
proceedings to punish crimes and 
wrongdoers—it was intended as an 
aid to legislation. McGrain v. Daugh- 
CLey, 40 S.Cls clon a7 on Un scioo, Tele das 
Ed. 580, 50 A.L.R. 1 [rev 299 F. 620]. 


[b] Authority of committee.—Sen- 
ate resolution, continuing committee 
to investigate subject of leases on 
naval: oil reserves, constituted suffi- 
cient authority. Sinclair v. U. S., 49 
S.Ct. 268, 279 U.S. 263, 73 L.Ed. 692. 


93. Reed v. Com’rs of Delaware 
County, Pa., 215.20) 1144" Laft. 2. 
(2d) 1018 (aff 48 S.Ct. 531, 277 U.S. 
376, 72 L.Ed. 924)]. 


Investigations in determining quali- 
fications of members see Supra § 16. 


94 U. S. ex rel. Marshall v. Gor- 
don, 235 EF. 422 [rev 37 S.Ct. 448, 
243° U.S. 16205 loads 830, Fl RAY 
1917F 279, Ann.Cas.1918B 371) (sub- 
committee of the House of Represent- 
atives, acting under a resolution for 
the impeachment of a United States 
district attorney, is acting within 
constitutional limits when it investi- 
gates the attorney’s acts). 


95. See Senator Sumner’s remarks 
on the subject, quoted in Ex parte 
Daugherty, 299 F. 620,° 637. 


96. McGrain v. Daugherty, 47 S.Ct. 
319, 273 U.S. 135, 71 L.Ed. 580, 50 A. 
LR. 1 frev 299 E:'620]; U.S. ex rel. 
Cunningham v. Barry, 25 F.(2a) 733 
[rev on other grounds 29 F.(2d) 817 
(rev 49 S.Ct. 452, 279 U.S. 597, 73 L. 
Ed. 867]; Wilckens y. Willet, 4 Abb. 
Dec. (N.Y.) 596, 1 Keyes 521 [aff 12 
AbbiPradloye21, How. Pre 40). 


[a] Investigation of department. 
—Senate resolution, directing investi- 
gation of Department of Justice, held 
intended as aid in legislation, justify- 
ing attachment of witness for re- 
fusal to testify. McGrain v. Daugh- 
erty, 47 -Si;Ct, 319; 273° U.S: 1385, 71 L,. 


[b] Nonexercise of power.—That 
power of either branch of congress 
to compel an outsider to testify or 
produce documents in aid of legisla- 
tion has never been exercised by ei- 
ther branch of congress, or that its 
existence has been unsuspected, is 
not conclusive against its existence, 
although this may have bearing on 
necessity of its existence. Ex parte 
Daugherty, 299 F. 620 [rev on other 
grounds 47 S.Ct. 319, 273 U.S. 135, 71 
L.Ed. 580, 50 A.L.R. 1]. 


{c] Arrest of witness.—If, on any 
view of matter, senate resolution, au- 
thorizing issuance of warrant to 
bring before it for questioning wit- 
ness one who refused to testify be- 
fore its investigating committee can 
be held valid, it should be upheld. 
Ex parte Daugherty, 299 F. 620 [rev 
on other grounds 47 S.Ct. 319, 273 U.S. 
135, 71 L.Ed. 580, 50 A.UR. 1). 


$7. Reed v. County Com’rs of Dela- 
ware County, Pa., 48 S.Ct. 531, 277 U. 
S! 376, 72 L.Ed. 924° [aff 21 .(2d) 
1018, aff 21 F.(2d) 144]. 


98. McGrain v. Daugherty, 47 S.Ct. 
SLO GecS Urs. Lbs ebb Sai Moshi: wosOr 
50 A.L.R. 1 [rev 299 F. 620] (this does 
not violate Const. Amendm. 4, since 
the members of the committee act 
upeee their oaths of office as sena- 
ors). 


99. McGrain v. Daugherty, supra. 


“The committee was acting for the 
Senate and under its authorization; 
and therefore the subpcenas which 
the committee issued and the witness 
refused to obey are to be treated as 
if issued by the Senate.” McGrain y. 
Daugherty, supra. 


1. McGrain v. Daugherty, 47 S.Ct. 
319, 273 U.S. 135, 71 L.Ed. 580,50 A.L. 
R. 1 [rev 299 F. 620] (so holding in 
view of standing order of Senate for 
appointment of deputies and recog- 
nition of the deputies by Congress by 
fixing their compensation and making 
appropriations to pay them). But see 
Sanborn v. Carleton, 15 Gray (Mass.) 
399 (warrant for arrest for contempt 
addressed to sergeant at arms could 
not be served by deputy where there 
was nothing to indicate intention of 
senate that it might be so served). 
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and compel disclosures only in so far as to make its 
and a witness may right- 
fully refuse to answer questions, where they exceed 
investigation, or 


express powers effective, 


the power of the body making the 
are not pertinent.® 


Refusal to testify as criminal offense. 
it ig a misdemeanor punishable by indictment to re- 
fuse to give testimony upon any matter under in- 
quiry before either house of congress or any com- 
mittee thereof, and this statute is constitutional,® 
and applies to matters within the jurisdiction of 
the two houses which are before them for considera- 
tion, and proper for their action, and to questions 
pertinent thercto or facts and papers bearing there- 
That the witness acted in good faith under the 
advice of competent counsel in refusing to answer 
the questions is no defense.” In a prosecution there- 
under, the pertinency of questions propounded to 
the witness is properly decided by the court as a 


on.® 


2 McGrain v. Daugherty, 47 S.Ct. 
39) 273) USS. £35, TA) hd. 5805 50) A. 
L.R. 1 [rev 299 EF, 620]. 


[a] No gencral power.—Senate 
does not possess general power of 
making inquiry into citizen’s private 
affairs, nor to compel disclosures re- 
lating ‘thereto, U. S. ex rel. Cunning- 
ham v. Barry, 25 F.(2d) 733 [rev on 
other grounds 29 F.(2d) 817 (rev 49 
S.Ct. 452, 279_U.S. 597, 73 L.Ed. 867)]. 


{b] What constitutes personal af- 
fairs.—Neither senate investigation 
of leases on naval oil reserves, nor 
question as to contract touching gov- 
ernment oil lands, related merely to 
private or personal affairs of witness. 
Sinclair v. U. S., 49 S.Ct. 268, 279 U.S. 
263, 73 L.Ed. 692. 


3. Sinclair v. U. S., supra. 


[a] Materiality.—Testimony be- 
fore senate subcommittee relative to 
contributions made by candidates for 
nomination as senator, to another 
candidate for nomination, held mate- 
rial to senatorial investigation into 
eandidates’ campaign expenditures 
and within scope of senate’s right of 


investigation. U. S. v. Seymour, 50 
F.(2d) 930. 
[b] Pertinency.— Question _ pro- 


pounded by senate committee relative 
to contract and release concerning ti- 
tle to lands covered by naval oil lease 
held pertinent. Sinclair v. U. S., 
air 268, 279 U.S. 263, 73 L.Ed. 692. 


U. S. Rev. St. (1878) § 102 (2 
USCA § 192). 


5. In re Chanman, 17 S.Ct. 677, 166 
U.S. 661, 41 L.Ed. 1154 (section 102, 
making it a misdemeanor punish- 
able by ihdictment to refuse to give 
testimony upon “any matter under in- 
quiry” before either house of con- 
gress or any committee thereof, is 
not so connected with § 103, which 
declares that witnesses are not priv- 
ileged to refuse to give testimony on 
the ground that it may tend to dis- 
grace or render them infamous, that, 
if the latter section be held unconsti- 
tutional, the former must fall with 
it). 

{a] Constitutional basis.—It is 
within the provision of U. S. Const. 
art 1 § 8 par 18, that congress shall 
have power to make all laws neces- 
sary and proper for carrying: into’ exe- 
cution the powers vested in it. Chap- 
man. v. U..S., 5 App.D.C. 122. 


6. - In re Chapman, 17 S.Ct. 677, 166 
U.S. 661, 41 L.Hd. 1154, 


UNITED STATES 


matter of law.® 


for Contempt. 


[$§ 26-27 


[§ 27] ce. Expulsion of Members and Punishment 
The constitution provides that either 
house may punish and expel its own members for 


disorderly behavior,® and either the senate?® or 


By statute, 


lative power.?® 


case where the 


fa] Propriety of inquiry.—An in- 
quiry in respect to the truth of charg- 
es in the public press as to alleged 
dealings of senators in the stock of a 
corporation whose business ‘was af- 
fected by a pending tariff bill was a 
matter to which the statute applied, 
and it was not essential to the juris- 
diction of the senate that the pream- 
ble and resolution should declare that 
the proceeding was taken for the pur- 
pose of censure or expulsion. In re 
Chapman, 17 S.Ct. 677, 166 U.S. 661, 41 
Eds 1154. 


[b] Pertinency of questions.—On 
investigation by committee of cam- 
paign contributions, questions as to 
source of money contributed held not 
pertinent, and refusal to answer not 
contempt under Rev. St. § 102 (2 US 
CA § 192). U.S. ex rel. Cunningham 
v. Barry, 29 F.(2d) 817 [rev 25 F. (2d) 
733, and rev on other grounds 49 S.Ct. 
452) 2109 U.S. 590, Ve tdud. 860 I. 


[c] When offense complete.—Con- 

tempt, if any, was complete when de- 
fendant refused to answer questions 
propounded by senate committee. 
S. ex rel. Cunningham vy. Mathues, 50 
F.(2d) 411 [aff 33 F.(2d) 261 (rev 26 
F.(2d) 272), vacated 51 S.Ct. 84, 282 
U.S. 802, 75 L.Ed. 721, cert gr sub 
nom. Fetters v. U. S. ex rel. Cunning- 
ham, 51NS:Ct. 347, (238) U 3 sll25 toma: 
Ed. 1429]. 


7. ssinelair Vv. yUal Ss 4 as Ot 268, 
279 U.S. 263, 73 L.Ed. 692. 


8 Sinclair v. U. S., supra. 
oF ULIS. Constwart 1 sb 


10. Ex p. Nugent, 18 F.Cas.No. 10,- 
Sip Brunn. Col. Cas. 296, 1 Hayw.&H. 
87. 


[a] Punishment for disclosure of 
treaty.—An inquiry by the United 
States senate as to what person, if 
any, had violated the rule of the sen- 
ate which requires that all treaties 
laid before them should be kept secret 
until the senate should take off the 
injunction of secrecy is a matter 
within the jurisdiction of the senate, 
and it may punish for contempt of 
such’ rule. Ex p. Nugent, 18 F.Cas. 
No, SLOwe5e~ Brunn- Col Cas) 52964 01 
Hayw.&H. 287. 


11. Stewart v. Blaine, 8 D.C. 453; 
Anderson y. Dunn, 6 Wheat. (U.S.) 
204, 5 L.Ed. 242; Ex p. Nugent, 18 F. 
Cas.No.-.10;375, Brunn.ColiCas. 296, 1 
Hayw.&H. 287. 


[a] Order of house as protecting 
speaker.—When a person called as a 
witness before a house committee is 


house?! can also punish persons, not members, for 
contempt of its authority in cases of which it has 
jurisdiction, this power being incident to all legis- 
lative bodies,!2 and implied from the grant of legis- 
Thus, either house of congress has 
power to punish a witness for disobedience and con- 
tempt in refusing to attend, or in refusing to testify, 
upon attendance.1# The power to punish for contempt 
may, however, be implied from the grant of legisla- 
tive power only so far as it is necessary to carry 
out the legislative power granted,!® and exists in no 


house, attempting to exercise it, 


invokes its aid in a matter to which its authority 
does not extend,?® such as an inquiry into the private 


found guilty of a contempt in refus- 
ing to answer questions, the order of 
the house directing his imprisonment 
is a complete protection to the speak- 
er who orders him into custody of the 
sergeant at arms. Stewart vy. Blaine, 
8 D.C. 453; 


12. Anderson v. Dunn, 
(U.S.) 204, 5 L.Ed. 242. 

Contempt generally see Contempt 
HSRC: Saat. 


13. Marshall v. Gordon, 37 S.Ct. 
448, 243 U.S. 521, 61 L.Ed. 881, L.R.A. 


6 Wheat. 


1917E 279, Ann.Cas.19718B 371" frevy 
235) be 422% 
[a]. Time of commission of acts. 


—Authority to deal with contempt 
where acts interfere with preserva- 
tion of legislative authority, does not 
cease to exist because acts were com- 
mitted before authority was exerted. 
Marshall v. Gordon, 37 S.Ct. 448, 243 
US. 521,61 (LL. Eds 881) RASS 
pleey Ann.Cas. 1918B 371 [rev 235 FE. 


14. Wilckens v. Willet, 4 Abb.Dec. 
(N.Y.) 596, 1 Keyes 521 [aff 12 Abb. 
Pr. 319,21 How.Pr.' 404: 


15. Marshall v. Gordon, 87 S.Ct. 
448, 243 U.S. 521, 61 L.Ed. 881, L.R.A. 
1917F 279, Ann.Cas. 1918B 371 [rev 
235 422]. 


[a] Congress compared with Eng- 
lish parliament.—(1) The parliament 
of England, before its separation into 
bodies since known as the “House of 
Lords,” and the ‘‘House of Commons,” 
was a high court judicature, the high- 
est in the realm, possessed of the 
general power incident to such a court 
of punishing for contempt, and on its 
separation the power remained with 
each body, but neither house of con- 
gress was constituted a part of any 
court of general jurisdiction, nor has 
it any history to which the exercise 
of such power can be traced. Its 
power must be sought alone in some 
express grant in the constitution, or 
be found necessary to carry into ef- 
fect such powers as are there grant- 
ed. Kilbourn v. Thompson, 103 U.S. 
168, 26 L.Ed. 377. (2) Distinction be- 
tween legislative, executive, and ju- 
dicial powers, under constitution, 
negative possession by: congress of 
commingled legislative and judicial 
functions as to contempts exercised 
by English house of commons. Mar- 
shall v. Gordon, 37 S.Ct. 448, 243 U.S. 
521, 61 L.Ed. 881, L.R.A.1917F 279, 
Ann.Cas.1918B 3871 [rev 235 F. 422]. 


16. Ex parte Daugherty, 299 F. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 27-30] 


affairs of the citizen,!7 and extends only to the pre- 
vention of acts which prevent discharge of the leg- 
islative duty, and not to punishment as such.!’ The 
power to punish for contempt extends to the im- 
prisonment of the party for a period not beyond 
the adjournment or periodical dissolution of econ- 
gress.'® Either house may issue its warrant or at- 
tachment to bring before it a witness charged with 
contempt, to answer such charge,”° and the process is- 
sued for a contempt, may be executed at any place 
within the United States,?1 and by such process the 
offender may be taken from the custody of the sher- 
iff by whom he is imprisoned on execution in a pro- 
ceeding in a state court.2? It has been held that 
a warrant addressed to the sergeant at arms of the 
senate cannot be served in a state by a deputy when 
there is no indication of an intention on the part of 
the senate that it may be so served.?3 For a con- 
tempt committed in a secret session of the senate, 
the judgment may be pronounced in such a session.** 
The decision of either house of congress that a wit- 
ness has been guilty of contempt is not conclusive 
on the courts.?° 


[§ 28] d. Appointment of Officers and Employees. 
Congress has power to appoint officers and employees 
to assist it in discharging its duties,?° and has pre- 
scribed the number of such officers and employees, 


legislative 
formed.” 


19. 


620 [rev on other grounds 47 S.Ct. 
S10; 273) U.S. 50857 71 bd. 580, 50-A. 
L.R. 1] (each branch of eongress has 
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functions may be _ per- 
Marshall v. Gordon, supra. 


Anderson vy. Dunn, 
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their duties and compensation.?7 The appointment 
of deputies by the sergeant at arms of the senate 
is valid when authorized by the senate and sanc- 
tioned by statutes fixing their compensation and 
making appropriations.?® It has been held that 
clerks and employees of the public printer,?® and 
the capitol police,*® are not officers or employees of 
the senate or house within the meaning of partic- 
ular statutes. Employees of the houses of congress 
cannot bind their successors personally by contract.*1 


[§ 29] e. Rules of Proceedings. Hach house may 
determine the rules of its proceedings.®? <A rule 
providing that the names of members present who 
do not vote may be entered on the journal and counted 
in determining the presence of a quorum does not 
infringe any constitutional or fundamental right, and 
is a valid exercise of the power of the house to de- 
termine its rules.?2 A court, in construing the rules 
of the senate, will give great weight to the senate’s 
construction thereof,?+ but is not coneluded by the 
senate’s construction subsequent to the events in 
controversy.°° 


[§ 30] ©. The President?*—1. Flection. The 
manner of the election of the president is prescribed 
in the constitution to be by electors, appointed in 
each state as the legislature thereof may direct,** 


vay upon succeeding congress.—The 
act of congress of March 38, 1873 (17 
U. S. St. at L. 487), which increased 


6 Wheat. the pay “of all the present employees” 


power to punish outsider for contempt 
for refusing to testify or produce 
documents before jt, if outsider owes 
duty of doing so, or for misbehavior 
injuriously affecting its ability to 
function; but there is no duty of obe- 
dience to aid in investigation judicial 
in character, unless judicial power is 
expressly conferred, although, if in- 
vestigation concerns contempt, there 
is power to punish for contempt). 


17. Kilbourn v. Thompson, 103 U. 
S: 168, 26 L.Ed. 377 [lim and partly 
overr Andgrson v. Dunn, 6 Wheat. (U. 
S.) 204, L.Ed. 242) (there is not 
found in whe United States constitu- 
tion any general power vested in ei- 
ther house to punish for contempt). 


[a] Pertinency of quesStions.—On 
investigation by committee of cam- 
paign contributions, questions as to 
source of money contributed held not 
pertinent and refusal to answer justi- 
fiable, and not contempt. U.S. ex rel. 
Cunningham vy. Barry, 29 F.(2d) 817 
{rev 25 F.(2d) 733 (rev. on other 
grounds 49 S.Ct. 452, 279 U.S. 597, 73 
L.Ed. 867)] (involving, however, a 
prosecution under Rev. St. § 102 [2 

- USCA § 192], and not a proceeding by 
the senate to punish for contempt). 


18. Marshall v. Gordon, 37 S.Ct. 448, 
453, 243 U.S. 521, 61° L.Ed. 881, L.R.A. 
1917F 279, Ann.Cas.1918B 371 [rev 235 
F. 422] (power of house of represen- 
tatives does not embrace punishment 
as for contempt'of action of federal 
district attorney in publishing letter 
addressed to chairman of committee 
of house containing matter defama- 
tory ,to house or committee). “We 
think from the very nature of that 
power it is clear that it does not em- 
brace punishment for contempt ag 
punishment, since it rests only upon 
the right of self- preservation; that 
is, the right to prevent acts which, 
in and of themselves, inherently ob- 
struct or prevent the discharge of 


legislative duty or the refusal to do 
that which there is an inherent leg- 
islative pcwer to compel in order that, 


(U.S.) 204, 5 L.Ed. 242 [lim and part- 
ly overr Kilbourn v. Thompson, 103 
O.S. 168, 26 L.Ed. 377]; Marshall v. 
Gordon, 37 S.Ct. 448, 243 U.S. 521, 61 
L.Ed. 881, L.RYA.1917F 279, Ann.Cas. 
1918B 371 [rev 235 F. 422]. 


20. Wilckens v. Willet, 4 Abb.Dec. 
(N.-Y.) 596, 1 Keyes 521. 


21. Anderson v. Dunn, 
(U.S.) 204, 5 L.Ed. 242. 


22. Wilckens v. Willet, 4 Abb.Dec. 
(N.Y )2596, I Keyes 521. 


[a] Habeas corpus is not exclu- 
sive remedy. Wilckens v. Willet, 4 
Abb.Dec. (N.Y.) 596, 1 Keyes 521. 


22. Sanborn vy. Carleton, 15 Gray 
(Mass.) 399. But see MeGrain  v. 
Daugherty, 47 S.Ct. 319, 273 U.S. 135, 
Q1 ed. 580) 15.0 INA IDpIED asl [rev 299 
F. 620] (warrant for attachment of 
witness addressed to sergeant at 
arms held properly executed by dep- 
uty in view of resolution ordering 


6 Wheat. 


issuance standing order for appoint- ’ 


ment of deputies and recognition by 
congress). 


24 Ex p. Nugent, 18 F.Cas.No. 10,- 
375, Brunn.Col.Cas. 296, 1 Hayw.&H. 
287. 

25. Ex parte Daugherty, 299 F. 620 


{rev on other grounds 47 S.Ct. 319, 
Aloe ssos Loon (lela. 0's 0s 100) Awd. ES. 
1j. See Kilbourn WV; Thompson, 103 
U.S. 168, 26° L.Ed. 377; Marshall v. 
Gordon, 37 S:Ct. 448, 243 U.S,.521, 61 
L.Ed. 881, L.R.A.1917F 279 (where 
this was necessarily assumed). But 
see Ex p. Nugent, 18 F.Cas.No. 10,- 
375, Brunn.Col.Cas. 296, 1 Hayw.&H 
287 (in case of commitment for con- 
tempt, no other body or court can 
have a right to inquire into the cor- 
rectness or propriety of the commit- 
ment, or to discharge the prisoner on 
habeas corpus). 


26. U. S. Const. art 1 § §&. 


27. Act May 24, 1924, c. 183 § 1 (48 
WS. St, at Lela or 2 WSCA § 60). 


[a] Cenelusiveness of increase of 


of the senate fifteen per cent “on the 
amount actually received and payable 
to them . from the beginning of 
the present congress,” ete., did not 
fix the rate of compensation which 
should be paid by the succeeding con- 
ee Simmons va GUS ete. Creel: 


28. McGrain v. Daugherty, 47 S.Ct. 
319, 273) U.S. 135. 7) Lids 580,50 Ae 
E: Rawle [reva299\ EF. 620): 


295) Clapp v7 US a7 (Ciel, shin (noe 
“officers” or “employees” within the 
meaning of the act of congress of 
July 2 T866 [v4 Uke Se Sty ateluemoces 
2 USCA § 43], which allows to offi- 
cers, clerks, committee clerks, and 
all other employees of the “senate 
and house” an additional compensa- 
tion of twenty per cent). 


sc. Allabach v. U. S., 19 Ct.Cl. 556 
(not “officers and emnloyees of the 
Senate and House of Representatives 
borne on the annual session rolls,” 
and therefore are not included in an 
appropriation act applicable to such). 


31.° Davis v. Garland, 7 F.Cas.No. 
3,635, 6 Cranch CC. 570 (clerk of the 
house of representatives was not per- 
sonally responsible in dameges for re- 
fusing to give the public printing to 
a person to whom the preceding 
clerk had promised it). 


Power of public cfficers generally 
to bind successors see Officers § 289. 


Ca. Uesy CONS, art 1eSe5: 


oc. U.S. v.. Ballin, 120S:Cty 50%. 144 
US! 1, 36 LD: Bd. 32) [rev 45 BY 107. 

S4. U.S: v. Smith, 52) S:Ct. 475, 236 
U.S. 6, 76 L.Ed. 954. 


Construction of rule as to recon- 
sideration of vote confirming appoint- 


;ment see infra § 35. 


25.) U.S. va. Smith; b25SiCt. 475, 286 
Wise 6, V6; den Hid.) 9643 
5 36. Wot part of congréss see supra 
9: 
Sipe. SiConst., art.2 ts) 1. 
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and accordingly the legislatures of the several states 
have direeted the manner of choosing the electors 
provided for.*S This constitutional provision con- 
fers on the state legislature plenary power to pre- 
seribe the method of choosing electors*® and does 
not require the states in appointing electors to act 
as a unit,*® nor does the fact that all the states have 
gradually adopted a uniform method of popular elec- 
tion for presidential electors by general ticket, and 
that such system has prevailed for many years, de- 
prive the legislature of any state of its power to 
adopt a different method;#! and the power thus 
confided to the states by the constitution has not 
ceased to exist because the original expectation of 
the framers of the constitution in respect to the in- 
dependence of electors may be said to have been 
frustrated in practice,*? and has not been taken away 
by the fourteenth and fifteenth amendments to the 
constitution.4? A-statute providing for the election 
of electors is not invalid because it contains no pro- 
vision for filling vacancies.44 The state may pre- 
seribe the qualifications of voters, and may change 
them,*® but it must do so by legislative act or res- 
olution passed in accordance with the state consti- 
tution.*® Presidential electors are state officers.*? 
Under the prevailing method of choosing electors, 
it has be-n held that those nominated as the ean- 
didates of a political party are nominated to vote 
for the candidates of that party for president and 
vice president,#% and that they forfeit their right 
to remain on the ticket by accepting nomination by 
another party having a different candidate and es- 
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pousing different principles,*® but that their status. 


as candidates is not affected by the fact that the 
convention nominating them repudiates the acts and 
platform of the national convention of the party.°° 
Under a state constitutional provision rendering per- 
sons holding an office of trust or profit under the 
United States ineligible, it has been held that such 
a person does not become eligible by resigning the 
inconsistent office after his election as elector,°* 
that he does not create a vacancy by declining,*®? 
and that the candidate having the next highest num- 
ber of votes is not elected.°* 
state when met to vote for president and vice pres- 


The electors of a single ~ 


ident of the United States, and sometimes the whole - 


body of electors, are known informally as the “‘elee- 
toral college.”®* 


[§ 31] 2. Powers and Duties—a. In General.55 


The executive power of the government is vested — 


by the constitution in the president,®® and he may 
enforce the peace of the United States.57 
in general requires his superintendence of the ad- 
ministration,®’ and he has power to direct and 
control United States officers in their duties,*® 
only, however, to the extent to which those functions 
are by law to be exercised by the 
dent, and in which his order would be a justifica- 
tion.®° The president cannot be required to become 
the administrative officer of every department and 
bureau, or to perform in person the numerous details 
incident to services, which, nevertheless, he is, in 


His duty — 


will of the presi- 


a correct sense, by the constitution and laws, required — 
and expected to perform,*! and thus he acts gener- — 


38. See the statutes of the several 
states. 


39. McPherson v. Blocker, 13 S.Ct. 
3, 146 U.S. 1, 36 L.Ed. 869 [aff 52 N.W. 
469, 92 Mich. 377, 31 Am.S.R. 587, 16 
Lipkin As 475) 3 


49. McPherson vy. B'acker, supra 
(Mich. Pub. Acts [1891] No. 50, pro- 
viding for the election of presidential 


electors by congressional districts 
does not violate the constitutional 
provision). 
41. McPherson v. Blacker, supra. 
42. McPherson vy. Blacker, supra. 
43. McPherson v. Blacker, supra. 
44. McPherson Blacker, 52 N. 


W. 469, 92 Mich. 977, 31 Am.S.R. 587, 
16 L.R.A. 475 [aff 13) S:Ct. 3, 146 U.S. 
1, 36 L.Ed. 869]. 


45. In re Opinion of Justices, 107 
A. 705, 118 Me. 552, 5 A.L.R. 14Q7. 


4G. In re Opinion of the Justices, 
supra. 


47. Todd v. Johnson, 36 S.W. 987, 
99 Wy. 548, 18 Ky.l..'354, 33 L-R.A, 
399 (construing Ky. Const. § 152, pro- 
viding that if the unexpired term of 
an elective officer does not end at the 
next succeeding annul election at 
which either city or “state officers,’ 
etc., are elected, and three months in- 
tervene before ‘such election, the of- 
fice shall be filled by appointment un- 
til said election, and then said va- 
cancy shall be filled by election). 


48. State v. Wait, 138 N.W. 159, 92 
Neb. 313, 43 L.R.A.N.S. 282. 
49. State v. Wait, supra. 


50. Sbarboro v. Jordan, 127 P. 170, 
164 Cal. 51. 


51, In re Corliss, 12 R-II. 638, 23 


Am.R. 538. 


General rule see Officers § 47 text 
and notes 18, 19. 


52. In re Corljss, 11 RI. 638,-23 
Am.R. 538 (before a person can de- 
cline he must be elected and no per- 
son can be elected who is ineligible or 
incapable of being elected). 


53. In re Corliss, supra. 
54, Century D. 


[a] “This term has no strict legal 
or technical meaning, and being un- 
known to the constitution and laws 
of the United States, its use is purely 
colloquial. Accordingly the term is 
not clearly defined, and it is employed 
by approved writers in both the sens- 
es stated though more frequently 
when reference is made to the entire 


body of electors the plural is em- 
ployed, as, ‘the expectations of the 
public . . (have) been so complete- 


ly frustrated as in the practical op- 
eration of the system, so far as re- 
lates to the independence of the elect- 
ors in the electoral colleges.’ 

On the other hand, the other use is 
well sustained by authority, and we 
find this definition: The body of elect- 
ors chosen by the people to elect their 
president. Encye. Dict. This is sup- 
ported by Webster and Worcester as 
well as some authorities on constitu- 
tional law. ‘The presidential electors 
chosen as‘therein directed constitute 
what is commonly ealled “electoral 
college” ’; Black, Const. L. 86; and 
again, ‘by an electoral college ap- 
pointed or elected in the _ several 
states’; id. ‘In case the electoral col- 
lege fails to choose a vice-president, 
the power devolves on the senate to 
make the selection from the two can- 
didates having the highest number 
of votes.’” Bouvier L. 


‘ 55. Approval or disapproval of leg- 


islation see Statutes § 101 et seq. 


Pardoning power of the president 
see Pardons §§ 7-22. 


56. U.S. Const. art 3 § 1. 


_.o7 Cunningham vy. Neagle, 10 S.Ct. 
658, 135 U.S. 1, 34 L.Ed. 55 (there is a 
peace of the United States and this 
peace can be enforced by the presi- 


dent for the protection of fhe judicial 


officers of the United States and with- 
in the limits of any state). 


58 Williams v. U. S., 1 How. (U: 
S.) 290, 22 L.Bd.135. 


59. Cunningham vy. Neagle, 10 S. 
Ct. 658, 135 U.S. 1, 34 L.Ed. 55 [aff 39 
F. 833, 5 L.R.A. 78] (under Const. art 
2 § 3, declaring that the president of 
the United States ‘‘shall take care 
that the laws be faithfully executed,” 
the president has power, through the 
attorney-general, to direct a United 
States marshal to accompany and pro- 
tect from a threatened assault a jus- 


tice of the supreme court while in 


the discharge of his official duties). 


60. U. S. v. Kendall, 26 F.Cas.No. 
15,517, 5 Cranch C.C. 163 [aff 12 Pet. 
(U.S.) 524, 9 L.Ed. 1181]. 


[a] IWegal instructions.—All in- 
structions from the executive which 
are not supported by law are illegal, 
and no inferior officer is bound to 
obey them. Gilchrist v. Collector of 
Charleston, 10 F.Cas.No. 5,420, Brunn. 
Col.Cas. 249, 5 Hughes 1. 


61... WHliams \v. U.-S;,-) Hewes 


S.) 290, 11 L.Ed. 185 [aff 28 F.Cas.No, © 


16,715, 5 Cranch C.C. 619] (the act of 
congress of Jan. 31, 1823, prohibiting 
the advance of public money in any 
case, whatsoever, to the disbursing 
officers of the government except un- 
der the special direction of the presi< 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ally through the various executive departments.®? 
The duties of the president in the enforcement of 
the laws are not ministerial but executive and po- 
litical, and cannot be controlled by the judicial 
process. °* 


As commander in chief of the army and navy,*4 
the president has power to employ such means as 
will promote the restoration of good order and con- 
serve the interests of the United States in countries 
where the course of justice is uncertain or political 
conditions disturbed.*® 


[§ 32] b. Proclamations and Orders.°® <A _ proc- 
lamation by the president is his official public an- 
nouncement of an order.*7 No particular form of 
such announcement is necessary.°* The president 
may issue proclamations when he thinks it proper 
to give notice or information to the public,®® but it 
has been said that they have no effect as law in the 
absence of constitutional or congressional author- 
ization.7° The same rule of presumption is applied 
to proclamations of the president that is applied 
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to statutes; that is, that they have a valid existence 
on the day of their date and no inquiry is permitted 
upon the subject. Coneeding that publ.cation of 
the proclamation is necessary, the officer upon whom 
rests the duty must be conclusively presumed to have 
properly and promptly discharged that duty.** 
Thus, proclamations take effect on the day of their 
date, and at the beginning of such day.7* Of two 
possible constructions of an executive order, one 
which will give it validity, rather than one which 
will render it useless, will be adopted.’? 


[§ 33] D. Exccutive Departments. The president 
may exercise his powers through the heads of the 
executive departments,’* and generally does so,‘° 
and their acts are his,7® except where the president 
must act judicially,’ in which case his power and 
In delegating power 
to the various departments, meticulous precision of 
language is not required.79 The duty rests upon 
the head of each executive department to be excr- 
cised under the direction of the president®® to see 


dent, does not require the personal 
and ministerial performance of this 
duty to be exercised in every instance 
by the president under his own hand, 
for such a practice would absorb,the 
duties of the various departments of 
the government in the personal action 
of the one chief executive officer, and 
be fraught with mischief to the pub- 
lic service). 


62. See infra § 33. 


62. Mississippi v. Johnson, 4 Wall. 
(U.S.) 475, 18 L.Ed. 437 (supreme 
court could not entertain bill on be- 
half of state for an injunction against 
the execution of the Reconstruction 
Act by the incumbent of the presiden- 
tial ofice, whether described as presi- 
dent or as a citizen of the United 
States). 

[a] Depertmental officers. — (1) 
This principle does not extend to the 
ministerial duties of the heads of 
executive departments, where 2n act 
or a refusal to act is, or may become, 
the subject of review by the courts. 
Noble v. Union River Logging R. Co., 
P2S Chmyeid,) 24 tc, US. 965.030. Wd. 
£283) Kendall y..U; -S:,.12. Pet. ¢U.S.) 
624, 9 L.Ed. 1181. (2) Injunction 
against denvartmental officers gener- 
ally see Injunctions §§ 387, 388. (3) 
As encroachment on rately power 
see Constitutional Law § 396 


64. See Const. art 2 § 2; and Army 
and Navy § 48. 


65. Canal Zone vy. Mena, 2 Canal 
Zone 170. 

66. Judicial notice see Evidence § 
1900. 


67. Wood v. Beach, Lomi te. 40105 
411, 156 U.S. 548, 39 L.Ed. 528. 


68. Wood v. Beach, supra (it is 
sufficient if it has such publicity as 
accomplishes the end to be attained). 


69. Muir v. Louisville & NR. ‘Co., 
247 FE. 888. 


70. Muir v. Louisville & N. R. Co., 
supra (proclamation by -which the 
president, acting under Act Aug. 29, 
1916, took possession of and assumed 
eontrol of railroads, has no force as 
law). 


71. Lapeyre v. U. S., 17 Wall. (U. 
Sipe O15 U 21 Wilds 8606.5 8s. CUuCH W165: 
‘Armstrong v. U. S.,-138 Wall. (U.S.) 


154, 20 L.Ed. 614. 


Presumption of regularity of offi- 
cial acts see Evidence §§ 69-71. 


fae Oe Ss, Vi NORton,, 9%. .U.Sa 11642 
24 L.Ed. 907 (the president’s procla- 
mation of June 13, 1865, removing re- 
strictions upon trade in the cities 
e st of the Mississippi River, covered 
all transactions of that day to which 
it was applicable). 


73. U. S. v. Chemical Foundation, 
STM SiO gtr cee ela lie eS Ge slot 
[mod 5 F.(2d) 191 (aff 294 F. 300)]. 


74 Russell Motor Car Co. v. U. S., 
43 SCL 478 0260 Mies: 5145 677 L.Ed. 
778 [aff 57 Ct.cl, 464]; Freygang Vv. 
U.'S., 43 S.Ct. 428, 261 U.S. 514, 67 L. 
Ed. 778 [aff 57 Ct.Cl. 244]; Albert & 
J. M. Anderson Mfg. Co. v. U. S., 43 
S.Ct. 428, 261 U.S. 514, 67 L.Hd. 778 
faff 57 Ct.Cl. 626]; Maresca v. U. S., 
277 EF. 727 [cert den 42 S.Ct. 183, 257 
UiSs 1657, 660; Eid. 420)" Porter vy. 
Coble, 246 F. 244, 158 C.C.A. 404; 
Northern Pac. Ry. Co. v. Mitchell, 208 
HW. 469 [error dism 213 F. 1022, 129 
C.C.A. 665]. 


[a] Assistance by subordinates.— 
Vesting of executive power in presi- 
dent was essentially a grant of power 
to execute the laws, including execu- 
tion by the assistance of subordi- 
nates. / Myers van Un, at 40 S.C} 
fdoyeses 52, 71 L.Ed. 160 [aff 58 


[b] Tllustrations.—(1) The presi- 
dent, as commander-in-chief of the 
army and navy is vested with wide 
administrative and executive powers, 
and unless the exercise thereof is 
made judicial by express provision of 
statute, or is such by clear implica- 
tion, authority may be given by the 
president to the proper head of a de- 
partment to act for him and in his 
name, especially in view of Rev. St. 
§ 216 (5 USCA § 190) relative to the 
duties of the secretary of war. 
Weeks v. U. S. ex rel. Creary, 51 App. 
D.C. 195, 277 F. 594, Laff 42:S.Ct.. 509, 
259 U.S. 336, 66 L.Ed. 973]. (2) Since 
Army Reorganization Act June 4, 
1920, § 24b, does not require the per- 
sonal approval of the president to 
give effect to the findings of the Final 
Classification Board, an approval of 
such action on his behalf and by his 
authority, given by the secretary of 
war, was ina legally sufficient form, 
under Rev. St. § 216 (5 USCA § 190) 
U. S. ex rel. French v. Weeks, 42 S. 
Ct. 505, 259 U.S. 326, 66 L.Ed. 965 [aff 
51 App.D.C. 201, 277 F. 600]. 


75. Wolsey v. Chapman, 101 U.S. 
Kd0, a0 Lahid? 915. 


76. Wolsey v. Chapman, supra; 
Northern Pac. Ry. Co. v. Mitchell, 208 
F. 469 [error dism 213 F. 1022, 129 
CiC.A. 665]; ‘Maxwell v: U. S., 49 Ct. 
Cl. 262; Medkirk v. U. S., 44 Ct.Cl. 
4695 (Druittyvi ain Siksse CREEL MSOse 
Culliver v. Berge, 1 Rob. (La.) 427. 


[a] Presumption.— Where the 
head of a department acts it will be 
presumed, in the absence of evidence 
to the contrary, that he acted by di- 
rection of the president. Northern 
Pac. Ry. Co. v. Mitchell, 208 F. 469 
[error) dism 213 F. 1022, 129° C.ClA. 
ie Culliver v. Berge, 1 Rob. (La.) 
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78. Weeks v. U. S. ex rel. Creary, 
51 App.D.C. 395, 277 F. 594 [aff 42 S. 
Ct. 509, 259 U.S. 336, 66 L.Ed. 973]. 


79. Russell Motor Car Co. v. U. S., 
43, S.Ct. 428, 261 U.S. 514, 67 L.Ha. 
a {aff 57 Ct.Cl. 464]; Freygang v. 
U. S., 438 S.Ct. 428, 261 U.S. 514, 67. L. 
Md. 778) [afl 57 Ct.Cli244]5 Albert & 
J. M. Anderson Mfg. Co. v. U.S., 43 S. 
Ct. 428, 261 U.S. 514,67 L.Ed: 778 [aff 
57 Ct.Cl. 626] (authority of the presi- 
dent to cancel contracts, under Act 
June 15, 1917, § 1 held validly delegat- 
ed to the secretary of the navy by 
order dated Aug. 21, 1917, delegating 
such authority “in so far as applica- 
ble to and in furtherance of the con- 
struction of vessels for the use of 
the Navy and of contracts for the 
ecnstruction of such vessels, 
and all powers and authority appli- 

cable to and in furtherance of the pro- 

duction, purchase and requisitiouing 
of materiais for construction of ves- 
sels 4 and for war materials, 
equipment, and munitions,” ete.). 


80. See cases infra this note. 


[a] Applications of rule.—(1) Of- 
ficers of the navy are not the agents 
of the secretary of the navy, but, like 
the secretary himself, are the agents 
and representatives of the president, 
who is the commander-in-chief of the 
army and navy, and any authority the 
secretary may exercise over them he 
exercises solely as representative of 
the president. McGowan v. Moody, 
23 App.D.C. 148. (2) The act of con- 
gress of March 8, 1819, authorizing 
the sale of certain military sites, did 
not confer an authority personal to 
the secretary of war then in office; 
the power conferred was given to the 
department of war, to be exercised 
under the direction of the president. 
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that the affairs of the department are properly con- 
The powers of the head of a department 
are limited by the Jaw under which he acts,°? but 
he need not have express statutory authority for 
an administrative detail incident to a power con- 
83 and his authorized acts are binding on the 
The powers of the 
head of a department are unaffected by a change 
in the person holding the office,*® and he has the 
right to reverse a departmental practice, based on 
the decision of a predecessor, even if a long-con- 


dueted.®+ 


ferred, 
government and the courts.** 


tinued one.®¢ 
Rules and regulations.§? 


Nor is it material whether the acts 
authorized by it were executed by the 
secretary himself, or some other offi- 
cer acting under his authority. Cul- 
liver v. Berge, 1 Rob. (Lia.) 427. 


€l. U.S. v. Adams, 7 Wall. (U.S.) 
463, 19~L.Ed. 249, 7 Ct.Cl. 58-[rev 2 
CtiCl* 7.093 

[a] Performance of contract.—(1) 


The secretary of war should see that 
contracts which belong to his office 
are properly and faithfully executed, 
whether he made the contracts or 
conferred authority on others to do 
so, and if he becomes satisfied that 
contracts which he made are being 
fraudulently executed, or that con- 
tracts made by others were made in 
disregard of the rights of the gov- 
ernment or with intent to defraud it, 
it is his duty to interpose, arrest exe- 
cution thereof, and adopt measures 
to protect the government against the 
dishonesty of subordinates. U.S. v. 
Adams, 7 Wall. (U.S.) 463, 19 L.Ed. 
249) 7 Ct:Cl.-58 [rev 2 Ct.cl. 70]2 (2) 
As to army regulations see U. S. v. 
Eilason, 16 Pet. (UcS:) 291, 10 Lid 
968. : 


[b] Duty of secretary of interior 
as to Indian depredation claim.—The 
provision of the act of March 3, 1885 
(23 U.S. St. at 1376, c. 3415 18 USCA 
§ 548), which directs the secretaiy 
of the interior to report Indian depre- 
dation claims that have been allo 
and are unpaid, and those which are 
not yet examined, to congress “at its 


next regular session,” is directory 
only. Buchanan v.. U. ‘S., -28:Ct.Cl. 
LANE 


€2. Cudahy Packing Co. v. U. S., 
m5) F. (Za) ese oma ve Uso, 45Ce 


Cimsca Ryaniv., Ua S-. 20 Ct. Cl 4%. 
{a] Powers under particular stat- 
utes.—(1) Power of secretary of 


treasury to meke allowances for the 
salary of deputy collectors of internal 
revenue, as authorized by the act of 
congress of March 1, 1879 (20 U.S. St. 
at Li. 329, c 125 § 12; 19 USCA § 468) 
is limited by § 18 of the act which 
prohibits the making of such allow- 
ances if more than one year has elaps- 
ed since the close of the fiscal year in 
which the services were rendered. 
RVAM Vee oe ly CuCI sate” “(2)\aSec= 
retary of agriculture held not em- 
powered under Packers and Stock- 
yards Act 1921, § 401 (7 USCA § 221), 
authorizing him to prescribe proper 
keeping of accounts by packers, to 
examine and copy books and records 
in advance of any complaint or charge 
of impropriety. Cudahy Packing Co. 


VauWia So lide ny (2d)! W383: 
SF. 0 Small) Vanes.) 45, CL Cl 13: 
84, ORyanive U, S:, Li Cticl.47- (al= 


lowance for salary of deputy collec- 
tor of internal revenue as authorized 
by Act of March 1, 1879, c. 125, § 12 
[20 U.S. St. at L. 329; 19 USCA § 468] 


The “regulations of an 
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executive department” are the general rules relat- 
ing to the subject on which a department acts, made 
by the head of the department under some aet of 
congress conferring power to make such regulations 
and thereby giving to them the force of the law.** 
By statute, the head of each department is author- 
ized to prescribe regulations not inconsistent with 
law for the government of his department,§® and 
he may suspend, alter, amend, or abrogate them.°°® 
Such regulations need not be in any set form, or 
in writing,®? and they have the force of law,°? but, 
to have such force, they must be within the limits 


preseribed by congress,®? and they cannot alter or 


is binding unless impeached by fraud 
or mistake). 


&5. Wilbur v. U. S. ex rel. Kadrie, 
50 S:C&es20% 280 (US) 9206; 740 bd: 
809 [rev 58 App.D.C. 865, 30 F.(2d) 
989, and cert gr 49 S.Ct. 513, 279 U.S. 
833, 73 L.Ed. 982]. 


26. Payne v. Houghton, 22 App.D. 
C. 234 [aff 24 S.Ct. 590, 194 U.S. 88, 
48 L.Ed. 888]; Smith v. Payne, 22 
App.D.C. 463 [aft 24 S8.Ct. 595, 194 U.S. 
104, 48 L.Ed. 893]. 


[a] Res judicata.—Such a former 
decision has no elements of estoppel 
or res judicata save in respect of a 
Subject matter finally settled and 
closed under it. Payne v. Houghton, 


22 App.D.C. 234 [aff 24 S.Ct. 590, 194 
U.S. 88 48 L.Ed. 8883;- Smith v. 
Payne, 22 App.D.C. 463 [aff 24 


S.Ct. 
595, 194 U. S. 104, 48 L.Ed. 893]. . 


Ah Judicial notice see Hvidence § 
88. Harvey v. U. S., 3 Ct.Cl. 38 (so 


holding as to meaning of such phrase 
in statute conferring jurisdiction, on 
court, of claims arising under regu- 
lations of executive departments). 


{a]. Orders.—The phrase does not 
include a mere order of the president 
or of a secretary, Harvey v. U. S., 3 
CEC eas: 


69. Rev. St. §§ 161, 216 (5 USCA 
§§ 22, 190). 


90. Coffey v. Noel, 11 F.(2d) 399; 
Maxwell v. U. S., 49 Ct.Cl. 262. 


91. International Ry. Co. v. Da- 
vidson; 273 &. 313 [aff 271 FB. 3138) and 
rev on other grounds 42 S.Ct. 179, 257 
U.S. 506, 66 L.Ed. 341]. 


92. U.S. — Daeuffer - Lieberman 

Brewing Co. v. U. S., 36 F.(2d) 568; 
Tindle v. Heiner, 17 F.(2d) 522 [rev 
18 K.(2d) 452 (rev on other grounds 
48 S.Ct. 326, 276 U.S. 582, 72 L.Ed. 
714)]; Fowler v. U. S., 11 F.(2da) ae 
Laff 16 F.(2d) (925); Sawyer wi) 1. 
10 F.(2d) 416; Petersen v. U. S., At 
Beye; International Ry. Co. v. Da= 
vidson, 273 F. 153 [aff 271 F. 313 (rev 
on other grounds 42 S.Ct. 179, 257 U.S. 
506, 66 L.Ed. 341)]; In re Aliens, 281 
FE, 335; Stegall v.oThurman; 175.F: 
813; Ballinger v. U. S., 83 App.D.C. 
302 [aff sub nom. U. S. v. Fisher, 32 
Si@ucs bow 228) Us. 008, poo. da. den oliOiles 
Penick & Ford v. U. S., 12 Ct.Cust.App. 
432. 


Cal.—Alford v. Hesse, 279 P. 831, 
100 Cal.App. 66. 


Me.—Spiegel, May, Stern Co. vy. 
Waterman, 163 A. 105, 181 Me. 342. 


Mass.—Smith v. New England Air- 
craft Co., 170 N.E. 385, 270 Mass. 511, 
69 A.L.R. 300. 


Minn.—In re Hallbom’s Estate, 229 
N.W. 344, 179 Minn. 402 [vacated 51 
S.Ct. 416;°2838 U.S. 266,767. mds 102% 


change the statute.°* 


Neglect to do something re- 


Supplemented 237 N.W. 21, 183 Minn. 
429, conforms to opinion 51 S.Ct. 416, 
2398 USS) 266i 75rd. Shae 


[a] Regulations binding on sub- 
ordinate.—The commissioner of yen- 
sions is subject by law to the rules 
and regulations established by the 
Secretary of the Interior. Medkirk v. 

Sa 45 Ot. Cle rego. 


93. U.S. v. Johnson, 35 F.(2d) 256; 
rule v. Louisville & N. R. Co., 247 FE. 


94. Campbell v. Galeno Chemical 
Co.,” 50: StCt.” 412, 1282 VURS), 59:93 eiaaee 
Ed. 1063 [aff 34 F.(2d) 642, and cert 
den 50 S.Ct. 160, 280 U.S. 611, 74 Li 
Eid. 654 (aff 34 F.(2d) 645), cert gr 
50° 'STCty (85,:7280.) US.) 54855 174 esas 
607];.. Williamson: ‘v. Ui. S...284 SG 
163, 207 U.S. 425, 52 L.Ed. 278; Mis- 
souri Pac. R. Co. v. Helimich,.12 (Ry 
(2d) 978 [cert gr 47 S.Ct. 102, 273 Un | 
S. 678, 71 L.Hd. 835, and aff 47 S.Ct 
395, 273 U.S. 242, 71 L.Ed. 628]; Saw- 
yer Var. “S591 O0eE..(C20)) 46. 


[a] Statutes control inconsistent 
treasury decisions. Nichols v. Syl- 
vester Co., 16 F.(2d) 98 [rev. 3 Ge 
(2d) 452 and cert den 47 S.Ct. 475, 273 
U.S. 760, 71 L.Ed. 878]. 


[b] Creation of tax.—Internal rev- 
enue regulations cannot Greate a tax. 
Missouri Pac. R. Co. v. Hellmich, 12 
B.(2d)..978, Lcert gr 47 SiCt.. 1027.2 
U.S...678, 71 L.Ed...835, and aft 475s: 
Ct... 395, 273 5U.S. 242, 71 Lite 62s8ae 


[c] Altering or amending law.— 
(1) The secretary of the treasury can- 
not by his regulations alter or amend 
a revenue law nor read into the body 
of the statute a limitation which con- 
gress did not think it necessary to 
prescribe. U.S. Rev. St. § 2505; pro- 
vided that animals, alive, Specially 
imported for breeding purposes from 
beyond the seas should be admitted 
free of duty. The regulation of the 
treasury department that duty should 
be paid, unless the animals were of 
superior stock, was void, as that re- 
quirement could only be accomplish- 
ed by an amendment of the law. Mor- 
rill v. Jones}. 1 S.Ct 423) “0G tise 
466, 27 L.Ed. 267. (2) Where statute 
fixed duties on sugar according to 
Dutch standard in color, secretary of 
treasury could not prescribe a differ- 
ent standard. Merritt v. Welsh, 104 
UNS: 694," 26° L.dk "8962 C3) Regula- 
tions which commissioner of internal” 
revenue was authorized to prescribe 
by statute taxing distilled spirits 
might aid in carrying it into effect 
but could not change its provisions. 

S. v. Two Hundred Barrels of 
Whiskey, 95 U.S. 571, 24 L.Ed. 491. 


[da] Requirement excluded by 
congress.—Power to prescribe regu- 
lations did not include the power to 
require an applicant to make an oath 
after a final hearing when congress 
had in effect excluded such require- — 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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quired by such regulations is not necessarily a erim- 
inal offense,®® although it may be in some eases.?® 
Rules for the transaction of the department’s busi- 
ness are not binding on the courts when they work 
injustice.°* The enforcement of such rules is in 
the diseretion of the head of the department.®’ The 
regulations of a department which have been in force 
for a number of years, and have received the tacit 
approval of congress, will not be disregarded by the 
eourts on the ground that they are not authorized 
by law,®® and the courts will hesitate before re- 
quiring the executive heads of the departments of 
the government to abandon their construction of 
departmental regulations and their administrative 
action thereunder; and will follow the construc- 
tion placed on the rules by the COPTER unless 
clearly erroneous.? 


Subordinate officers of the departments have in 
some instances been given important duties as ex- 
ecutive officers of departmental bureaus.? It is the 
duty of such officers to see that the business of their 
offices is carried on honestly, methodically, and with 
reasonable dispateh.* Discretionary and nondele- 
gable duties of the head of the department may be 
performed by such subordinate officers, under reg- 


ment. Williamson v. U. S., 28 S.Ct. 
163,207. U.S. 422, 52° Likd. 278. 5. 


05: BOR Aa Vane Soe es, Cit. v5 3. 
152 U.S. 2211,. 38 L.Wd= 415; U.S, v-employees). 
Baton, 12 S.Ct. 764, 144 U.S. 677, 36 6G. 
ae 591; Van Lear v. Hisele, 126 F. 7 


96. Caha v. U. S., 44 S.Ct. 513,)152 8. 
U.S. 211, 38 L.Ed. 415 (under the gen- 9. 
eral grant of authority to the land] sion 
department to make regulations for 
the disposition of public lands and 


UNITED STATES 


control of the court). 


Medkirk v. U. S., 
(so holding as to power to remove 


Medkirk v. U. S., supra. 
Medkirk v. U. S., 
Medkirk vy. U. S., supra. 


American Live Stock Commis- 
(COsT Vase emis: 
on other grounds 49 S,Ct. 425, 279 U.S. 
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ulations of the department, requiring reports to the 
head of the department for such action as he may 
take within the law,° as the acts of the subordinates, 
when ratified, become those of the head of the de- 
partment,’ and his acquiescence is the equivalent 
of an order.” An order sent out from the proper 
department in the regular course of business is pre- 
sumed sent with the knowledge and approval of the 
head of the department, 


Departmental findings on evidence are generally 
conclusive,® but questions of law are generally re- 
viewable.?° 


Practicing before departments. A statute, author- 
izing the head of a department to disbar an agent 
or attorney practicing before his department if 
shown to be disreputable, is valid.11 Under a stat- 
ute!? the rules and regulations governing the ap- 
pearance of attorneys or agents prescribed by the 
secretary of the treasury have been upheld.*? 


[§ 34] E. Officers, Agents, and Employees!t—1. 
In General. The United States in its political ca- 
pacity is a collective invisible body and can only 
aet by its officers who constitutionally and legally 
administer the government, and by the agents duly 


his department, who is shown to be 
“disreputable,” was attacked on 
ground that word “disreputable” is 
not defined by the common law, and 
has no common or general significa- 


45 Ct.Cl. 395 


tion). 
supra. 125) Act July 7, 1884558 37.05 USCA 
§ 261). 
13. Day v. Laguna Land & Water 


Co., 1 P.(2d) 448, 115 Cal.App. 221. 


[a] Statute construed.—(1) This 
statute was held to indicate the na- 


28 F.(2d) 63 [rev 


determine contests, perjury could be 
charged upon a false oath adminis- 
tered in a contest before the tribunal 
of the department for hearing land 
contests). See Petersen v. U. S., 287 
F. 17 (‘violations thereof are pun- 
ishable under acts which they are de- 
signed to supplement’). 


97. U.S. v. Cadwalader, 25 F.Cas. 
No. 14,706, Gilp. 563 (regulations of 
a department in settling its accounts 
are intended merely for general rules 
in the transaction of its business, and 
are subject to the revision of a court 
and jury when they work a manifest 


injustice to individuals). 


98. Hallam v. Commerce Mining & 
Rov ys), COs skoo. bCsd)) oul Lats 49 
F.(2d) 103, and cert den 52 S.Ct. 23, 
284 U.S. 643, 76 L.Ed. 547]. 


99. U.-S. v. Bailey, 9 Pet. (U.S.) 
238, 9 L.Ed. 113; Garlinger v. U. S., 
30 Ct.Cl, 473. 


1. Hitchcock v. U. S., 22 App.D.C. 


a. Viareh OilsCo: vi Wee; (2/41 P: 
113 Okl. 242 [cert den 46 S.Ct. 
304, 270 U.S. 658, 70 L.Ed, 784]. 


3. See Moore v. Heany, 34 App.D. 
C. 31 (as to commissioner of patents) ; 
Medkinrk Vv... S:,. 45) Ct.Cl.4395, (as 
to commissioner of pensions), 


4 Moore v. Heany, 34 App.D.C. 
31 (as an incident of such duty, the 
commissioner of patents has power to 
institute an investigation into the 
conduct of his office with a view to 
the efficiency of the service and the 
eradication of corrupt practices; and 
the manner in which such investiga- 
tion shall be conducted and testimony 
elicited is within his discretion, and 
that discretion is not subject to the 


435, 13) IeBd. 787]; ‘Little Bill” vz 
Swanson, 117 P. 481, 64 Wash. 650; 
Little Bill v. Dyslin, 117 P. 487, 64 
Wash. 697. 


fa] Determination of heirship.— 
Under Act Congr. March 3, 1893, c. 
209, (27 Us S. St. at Li. 633); and Act 
Coney, (JUNnG.7,. £89 t.Cr Os oO, Ue ss SSL, 
at L. 87), a determination by a com- 
missioner appointed by the president 
that the claimant was the rightful 
heir of an Indian patentee approved 
by the secretary of the interior was 
res judicata. Little Bill v. Swanson, 
117 P. 481, 64 Wash. 650; Little Bill 
v. Dyslin, 117 P. 487, 64 Wash. 697. 


[b] Relation between war and 
treasury departments as to Civil war 
claim.—In the administration of the 
statutes relating to the muster and 
pay of civil officers in the Civil war, 
the decisions of the war department 
should be regarded by the treasury 
department as establishing matters 
of fact concerning the military rela- 
tions which existed between the gov- 
ernment and the officers; but, on the 
facts thus determined by the war de- 
partment, all questions of law involy- 
ing the financial relations between the 
government and the officers, and the 
financial obligations of the govern- 
ment to the officers, must be deter- 
mined and decided by the accounting 
officers of the treasury. Parkhurst 
A OS ISR AOE Cres Ole a), 


10. American Live Stock Commis- 
Sion, Cos .Vevls, Sip aoe. Cod) 963 ( [rev 
on other grounds 49 S.Ct. 425, 279 U.S. 
435, 73 L.Ed. 787]. 


11. Phillips v. Ballinger, 37 App. 
D.C. 46 (where so much of Act Congr, 
duly Ae SARC. Gust = Ss) 5S a( 20% Scat 
L. 101) as provides that the secre- 
tary of the interior may disbar an 
agent or attorney practicing before 


ture of the qualifications within the 
authority of the secretary of treas- 
ury to impose, Day v. Laguna Land 
&) WaternCo.y.1 UP. (2d) G448), Tt 5uCale 
App. 221. (2) Circular promulgated 
bv secretary of treasury of United 
Scates, prohibiting appearance before 
department by attorney or agent who 
acquired knowledge through connec- 
tion with treasury department, held 
authorized. Day v. Lazuna Land & 
Water Co., sunra. (3) “Personal con- 
sideration,” within circular promul- 
gated by secretary of treasury regu- 
lating appearance of agent or attor- 
ney before department, means such 
attention as would put attorney or 
agent in possession of facts use of 
which would be improper. Day v. La- 
guna Land & Water Co., supra. (4) 
This regulation was intended to pre- 
vent a moral wrong involved. Day v. 
Laguna Land & Water Co., supra. 


14. What constitutes office ener. 
ally see Officers §§ 1-27. 


Exemption from militia duty see 
Militia § 7. 


Office of honor or profit under the 
Wnited States within provisions as to 
inconsistent offices see Officers § 52. 


Particular officers, agents, etc.: 


Army and Navy giigels see Army and 
Navy §§ 50-107 

Attorney-General 6 CiJa-p 804: 

Customs officers see Customs Duties, 
§§ 63-938. 

District and Prosecuting Attorneys 18 
C.J. p 1294. 

Postal service officers, agents, 
cler4zs see Post Office §§ 13-76, 

United States Commissioners. 
J. p 668. 

United States Marshals. 66 C.J. p 668. 


and 


66 C. 
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appointed by it.15 


by any law is not an officer,'? and 


the United States and not appointed in one of the 
ways specified in the constitution,+® is not, within 
the meaning of the constitution, an officer of the 
United States,!® and conversely, one so appointed 
is an officer of the United States,?° and this has been 
held to include persons appointed by a subordinate 


with the approval of the head of 


15. Pierce v. U. S. (Floyd Accept- 
ances), 7 Wall. (U.S.) 666, 675, 19 L. 
BEd. 169; 7 Ct.Cl. 653<U.cS. v. Hillegas, 
26 E.Cas.No. 5,366, 3,Wash.C.C. \.70. 


16. U.S. v. Maurice, 26 F.Cas.No. 
15,747, 2 Brock. 96 (an agent of forti- 
fications is an officer of the United 
ene whose office is established by 
aw). 


17. Martin v. U. S., 168 F. 198, 202, 
C.C.A. 484. 


[a] Creation of  office.—Statute 
appropriating money for clerk of con- 
ference minority of house of repre- 
sentatives did not create a statutory 
Office with a fixed salary. Price v. 
U. S., 65 Ct.Cl. 91 [cert den 48 S.Ct. 
434, 277 U.S. 587, 72 L.Ed. 1001]. 


{b] Persons held not officers.—(1) 
Clerk of commissioner to Five Civ- 
ilized Tribes employed under author- 
ity to employ all necessary assist- 
ance. Martin v. U. S., 168 F. 198, 98 
C.C.A. 484, (2) One assisting prohi- 
bition officer in performance of his 
work. U. S. v. Galbreath, 8 F.(2d) 
360. (3) Porter employed by railroad 
being operated by the United States. 
Krichman v..U. S., 41 S.Ct. 514, 256 
U.S. 363, 65 L.Ed. 992. 


18. See infra § 35. 


19. Steele v. U. S., 45 S.Ct. 417, 267 
U.S. 505, 69 L.Ed. 761; U.S. v. Smith, 
8 S.Ct 595; 124 U.S. 525, 31. L.Hd. 534; 
U.S. ve. Mouat). 8) S:Ct.%505,. 124° 0.8. 
303, 31) L.Wd. 463,23 Ct.Cl. 490; U.cS. 
v. Germaine, 99 U.S. 508, 25 L.Hd. 
482; Ex p. Garland, 4 Wall. (U.S.) 
333, 18 L.Ed. 366, 32 How.Pr. 5‘ 
241; Dropps v. U. Siu. 
[cert den 50 S.Ct. 23 6. 281 U.S. 720, 
Ae Cees Ose Ui Sh ke Musgrave, 
293 . 2038; McGrath v. U. S34 2pm kl. 
Un Ssiv. Vani Wert, 195 Ein9i74, 
Sanford v. Boyd, O41 F.Cas.No. 
122311, 12 aeranch LUC. C.gios ae kete. Ne 
City of East St. Louis, 145 N.E. 692, 
315 Ill. 58, 40 A.L.R. 650. See Keller- 
man v. U. S., 295 F. 796 (Cr. Code § 
389 [18 USCA § 91], denouncing bri- 
bery of “officer of the United States” 
does not include all persons in em- 
ployment of government). 


[a] Zllustrations.—Under the test 
stated in the text, the following are 
not officers of the United States: (1) 
Civil surgeons appointed by the com- 
missioner of pensions under U. S. 
Rev. St. § 4777. U.S. v. Germaine, 
G97 U.S 508) 25 Iubd, 482° U.S. vy. 
Van Leuven, 62 F. 62. fae Prohibi- 
tion agents. Dropps v. U. S., 34 F. 
(2d) 15 [cert den 281-U.S. 720, 50 Ss. 
ORS PACT O A Te 0 Weg ca Ps PES YB Keehn v. U. 
S., 300 F. 493; U. S. v. Daison, 288 
Eee oo: (3) Deputy United States 
surveyor appointed by surveyor-gen- 
eral. Scully v. U. S., 193 F. 185. (4) 
Special officer appointed by commis- 
sioner of Indian affairs for suppres- 
sion of liquor traffic among Indians. 
Ua. sv. Van Wert, 195 Belo74.” (cb) 
Clerk in office of collector of customs. 
iy Se venomit heres S.Ct sb95, 124 Us: 
525, 31 L.Ed. 534. (6) Special agent 
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All offices under the federal gov- 
ernment, except in cases where the constitution it- 
self otherwise provides, must be established by 
law,'® and one whose position was never established 


UNITED STATES 


a person serving 


an executive de- 


of the land department of the United 
States, appointed under an appropri- 
ation act to meet the expenses of pro- 
tecting timber on public lands, but 
providing no fixed salary, tenure of 
office, or person with power to ap- 
point. .Usa Sv.) Schiierholz; 137 hy 
616, 618, 621. 


[b] Health officer to whom infect- 
ed vessel surrendered.—The surren- 
der of an infected vessel by the Unit- 
ed States naval authorities, at a port, 
to the health officer of such port, with 
the understanding that he is to look 
to the ship for the payment of all 
expenses, does not constitute such 
officer a United States officer within 
the usual meaning of that term there 
being no commissioner or appoint- 
ment. Delano v. Goodwin, 48 N.H. 
203,97 Am-Ds 601. 


[c] Jailer of state jail in which 
prisoners, under sentence or await- 
ing trial by the federal courts are 
confined, is not an officer of the Unit- 
ed States; and a United States com- 
missioner has no power to call on 


him to perform any service. Saun- 
dérs) va2U- Si) 73) EY 782. 
[d] State agent appointed to re- 


ceive a fugitive from justice from 
another state, when surrendered, is 
not an officer of the United States. 
State ex rel. Covington v. Hughes, 
102 So. 824, 157 La. 652 


[e] De facto ofikese Berean who 
for two years, under color of appoint- 
ment by federal prohibition director, 
issued and served citations and re- 
voked permits, held de facto officer, 
and his acts valid. Troy Ice & Bev- 
erage Co, v. U. S., 15 F.(2d) 609. 


{f] Court bailiffs who are never 
sworn in accordance with the stat- 
ute, are not “officers of the United 
States,” but come within the expres- 
sion “officers of the court.’’ United 
Savesa vis tS wats 1304 don ae Dapeon Gam Gl 
C.C.A.’ 351 [cit U. S.-v.. MeCabe, 129 
BY. 708, 64 C.CxA. 236]. 


20. See cases infra this note. 


[a] Illustrations.—(1) Sail maker 
at the Washington navy yard, ap- 
pointed by a warrant under the hand 
of the secretary of the navy and seal 
of the department. Sanford v. Boyd, 
2) Cranch (C.C. 78, (21) EiCasiNoy £2;- 
311. (2) Member of draft board ap- 
pointed by president on recommen- 
dation of governor. U. S. v. Bordon- 
aro, zoo whe 477. (3) [Solicitor of the 
department of state. U.S. v. Chemi- 
cal Foundation, 294 F. 300 [aff 5 FE. 
(2d) 191 (mod on other grounds 47 
SiC ee 2i2eU Sed td earuGeedie teaon (4s), 
Rural mail carrier appointed by post- 
master-general. Blackwood v. Welch, 
(Ark.) 18 S.W.(2d) 1023. 


21. See cases infra this note. 


fa] Tllustrations.—(1) Appoint- 
ments by a collector of customs, ap- 
proved by the head of an executive 
department. U. S. v. Hartwell, 6 
Wall. (U:S!) 385, 18 Liha. $30. (2) 


[§ 34 


partment,?! although the contrary has been held 
when the statute conferring the power of appoint- 
ment made no provision for approval.?” 
clerk in a publie office is not an officer.?* 
an “office” is a public station or employment con- 
ferred by the appointment of the government,”* and 
embraces the idea of tenure and duration of duties,?° 
and one having no fixed term and no definite com- — 
pensation is not an officer of the United States,?* 
and an appointee who treats the position as tempo- — 
rary or occasional cannot afterward maintain that 
his employment was a statutory office.?7 


A mere 
So, too, 


Federal narcotic agents appointed by 
commissioner of internal revenue 
with approval of Secretary of Tre s+ 
ury. Hone Wu v. U. S., 60 F.(2d) 189. 
(3) Income tax inspectors. McGrath 
Vs, UN'S, 216 WB 2945 


[b] Receiver of national bank ap- 
pointed by the comptroller of the cur- 
rency (1) is an officer or agent of 
the United States. U.S. v. Weitzel, 


38 S.Ct 381, 246 U.S) 533, 62 L.Ed. 
872; In re Chetwood, 17 S.Ct. 385, 
165 U.S. 443, 41 L.Ed. 782;. Weit= 
ZOV PV. se Sy ae en [cert den 
42 S.Ct. 54, 257 U.S. 644, 66 L.Hd. 
413]; Murray Vv. Chambers, £51 He 
142; Armstrong v. Ettlesohn, 36 F. 
209; Armstrong v. Trautman, 36 F, 
275; Price v. Abbott, 17 F. 506; Fre- 
linghuysen v. Baldwin, 12 F. 395. (2) 


“Appointments of receivers of na- 
tional banks, made by the comptrol- 
ler of the currency, as provided by 
those laws, are to be presumed to be 
made with the concurrence or approv- 
al of the secretary of the treasury, 
and are made by the head of a de- 
partment, within the meaning of the 
constitution.” Gray, J., in Price v. 
Abbott, 17 F. 506, 507. 


[c] Clerk, appointed by sanction 
of secretary of treasury, for a frac- 
tional currency counter of the treas- 
ury department, is an officer of the 
United States, within the meaning of 
the constitution and of statutes re- 
lating to officers charged with the 
safe keeping of public money. U. S: 
v. Bloomgart, 24 F.Cas.No. 14,612, 2 
Ben. 356. 


22. U. S. v. Musgrave, 293 F. 203 
(acts authorizing Commissioner of 
Internal Revenue to appoint prohibi- 
tion agents, necessarily exclude a 
Similar power on the part of the Sec- 
retary of the Treasury; hence the sta- 
tus of a prohibition agent, appointed 
by Commissioner of Internal Reve- 
nue, is not affected by approval of 
appointment by the Secretary of the 
Treasury). 

23. U.S. v. Haas, 167 F. 211 (per- 
son engaged in the department of ag- 
riculture as an assistant statistician 
must be presumed a clerk and not a 
public officer of the United States), 


24. U. S. v. Hartwell, 6 Wall. (U. 
S.) 385, 18 L.Ed. 830; Fleming v. 
Bowers, 11 F.(2d) 789, 790. 


Other definitions see Officers § 1. 


25. See Officers § 21. 

26. Fleming v. Bowers, 11 F.(2d) 
789, 790. 

[a] Thus, federal court receiver 


although an officer of the court ap- 
pointing him, is not an “officer or em- 
ployee” of the United States, whose 
earnings are exempt from taxation 
under Revenue Act Oct. 3, 1917, § 
201(a). Fleming v. Bowers, 11 F, 
(2d) 789, 790. 


27. Pray v. U. S., 14 Ct.Cl. 256 [aff 
1 S.Ct. 483, 106 U.S. 594, 27 L.Ed. 265, 
18 @t.Cl. 756]. 


a For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 34-36] 


“Person acting for or on behalf of the United 
States in any official function.” This term as used 
in a statute,?* does not include all persons in the 
employment of the government,?® but is broader 
than the term “officer.’’®° 


Agents. State police officers when codperating 
with federal officers in enforcing federal laws, are, 
for some purposes, federal agents,*! but the fact that 
a citizen is in the office of a prohibition officer, and 
assists in the detection of an offender is no evidence 
that he is the government’s agent.*? In accordance 
with the rule as to agents generally,** an agency is 


' ereated by a contract disclosing an intention to create 


such relation, although using terms appropriate to 
some other relation.** Congress may make state 
corporations instrumentalities of the United States,?® 
and the government may use persons as instrumen- 
talities to produce a desired result without making 
them its agents.3¢ The general principles governing 
the relation of principal and agent to each other®* 
apply in the case of government agencies.*® 


[§ 35] 2. Appointment—a. Officers. The consti- 
tution provides for the appointment of officers by 
the president by and with the advice and consent of 
the senate,?® and authorizes congress by law to vest 
the appointment of such inferior officers as they think 
proper in the president alone, in the courts of law, 
or in the heads of departments.*° This last provi- 
sion refers to offices subordinate to those in which the 
power of appointment is vested.4? Congress cannot 
vest the right of appointment otherwise than in one 
of the branches of the government specified in the 
constitution.42. The president’s appointing power 

28. Cr. Code § 39 (18 USCA § 91).] (so stating). 
29. Kellerman v. U. S. 295 F. 796.| 41. Coll 
30. See U. S. v. Bordonaro, 253 F. Calit enio® 


UNITED STATES 


Collins? v.20.S:,5 LaeChch 
not unimportant, 
but subordinate to those offices in 


means, 
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rests in his discretion, and its exercise, within the 
limitations imposed by law, is not reviewable.** 
In advising and consenting to appointments, it seems 
that the senate may, by rule, provide for reconsider- 
ation of its vote,*#4 but after the president has been 
notified of the confirmation of the appointment, and 
has signed and delivered the commission, and the 
appointee has taken office, it cannot reconsider the 
confirmation.*® When the senate rejectS a nomi- 
nation, its action is conclusive.*® Although appoint- 
ments are usually evidenced by a commission, a com- 
mission is not essential to the validity of the appoint- 
ment.*? 


[§ 36] b. Agents and Employees. Heads of de- 
partments are authorized by statute to employ clerks 
and other employees.t® The power is granted to 
cabinet officers in charge of one of the great divi- 
sions of the executive branch of the government, 
and not to heads of bureaus or lesser divisions,*® 
and includes power to make appointments®® to po- 
sitions requiring technical skill, learning and profes- 
sional ability.°! | The statute does not require ap- 
pointments by the head of the department to posi- 
tions for which different provision is made by stat- 
ute,°? but appointment to such a position by the 
head of the department may be cured by the acqui- 
escence of the officer given the power of appoint- 
ment.®? A person accepting employment performs 
services under an appointment to office and not un- 
der a contract of employment.54 


Civil service requirements. The president is au- 
thorized to preseribe such reculations for the ad- 
mission of persons into the civil service as may best 


252 U.S. 512, 64 L.Ed. 692 [aff 53 Ct. 
Cl. 605] (persons employed in a bu- 
reau or division of a department are 
as much “employees” in the depart- 


568 


477 (member of local draft board, if 
not an officer of the United States, is 
a person acting in an official func- 
tion). 


31. In re Schuetze, 299 B. 327, 
People v. Lafaro, 165 N.E. 518, 250 
N.Y. 336. 


32. Beard v. U. S., 59 F.(2d) 940. 


33. See Agency § 8. 


34. Philips v: U. S., 59 F.(2d) 881, 
61 App.D.C. 206 [cert den sub nom. 
Fidelity & Deposit Co. of Maryland 
v. U. S., 53 S.Ct. 88] (contract held 
to make defendants government’s 
agents for sale of lumber, notwith- 
standing use of terms “purchase” and 
“sale’’). 


35. Westfall v. U. S., 47 S.Ct. 629, 
274 U.S. 256, 71 L.Ed. 1036 (uphold- 
ing power of congress to punish 
frauds of officers, etc., of state banks 
which are members of federal reserve 
system). 


26. Howell v. Garrett & Co., 218 
N.Y.S. 301, 218 App.Div. 322 (deal- 
ers, induced by departments of state 
and justice to purchase sugar abroad 
to reduce high price, were not agents 
of United States, and could sue pur- 
chasers of sugar). 


37. ,See Agency 2 C.J. p 404. 


38. U.-S. v. Jarvis, 26 F.Cas.No. 
15,468, 2 Ware 278, 4 N.Y.Leg.Obs. 
298. 


39. U.S. Const. art 2 § 2. 


405) Us Ss. Constiartez) § 2h) See 
Burnap v. U. S., 40 S.Ct. 374, 252 U.S. 
512, 64 L.Bd. 692 [aff 53 Ct.Cl. 605] 


, 


whom, respectively, the power of ap- 
pointment may be vested). 


42. U.S. v. Perkins, 6 S.Ct. 449, 116 
U.S. 483, 29 L.Ed. 700, 21 Ct.Cl. 499. 
But see Lajoie v. Milliken, 136 N.E. 
419, 242 Mass. 508 (appointment of a 
fuel administrator for New England 
by the United States Fuel Adminis- 
trator, and of local fuel committees 
by such appointee, under Lever Act 
Aug. 10, 1917, § 2 did not violate U. 
S. Const, -art 208.12). 


43. U. S. v. Newman, 42 App.D.C. 
78, Ann.Cas.1915D 1146. 


44. See U. S. v. Smith, 52 S.Ct. 
475, 286 U.S. 6, 76 L.Ed. 954 (where 
this seems to be assumed). 


452. U, ‘Si -v.-Smith, 52 °S.Ct.. 475; 
286 U.S. 6, 76 L.Ed. 954 (involving 
rules providing that if notification 
should have been sent to the presi- 
dent, the motion to reconsider should 
be accompanied by a motion to re- 
quest the president to return the 
notification to the senate, and that 
nominations confirmed or rejected 
should not be returned to the presi- 
dent until expiration of the time for 
reconsideration or pending motion 
therefor unless ordered by senate. 
The senate had, however, ordered the 
resolution of confirmation forwarded 
to the president). 


46. In re Marshalship, 20 F. 379. 


47. Fekete v. City of Hast St. Lou- 
is, 145 N.E. 692, 693, 315 Ill. 58, 40 A. 
L.R., 650: 


48. Rev. St. § 169 (5 USCA § 43). 
49. Burnap v. U. S., 40 S.Ct. .374, 


ment as clerks or messengers work- 
ing under the immediate supervision 
of the Secretary in charge of the de- 
partment). 


50. Burnap v. U. S., 40 S.Ct. 374, 
252 U.S. 512, 64 L.Ed. 692 [aff 53 Ct. 
Cl. 605] (the term “employ” is the 
equivalent of appoint). 


51. Burnap v. U. S., supra (dis- 
tinction between an officer and an 
employee does not rest on differences 
in the qualifications necessary, or in 
the services performed, but on the 
manner in which Congress has pro- 
vided for the creation of the several 
positions, their-duties, and appoint- 
ment thereto). : 


52. Burnap v. U. S., supra (un- 
der Rev. St. § 1797, as amended by 
Act April 28, 1902, and section 1799 
landscape architect for buildines and 
grounds in the District of Columbia 
should be appointed by the chief of 
engineers, and not by the secretary 
re notwithstanding Rev. St. § 


53. Burnap v. U. S., supra (defect 
in appointment of a landscape archi- 
tect in the office of public buildings 
and grounds, in that he was appoint- 
ed by the secretary of war, and not 
by the chief of engineers, was cured 
by the acduiescence of the chief of 
engineers for five years). 


54, Brown’ v. U. S., 67 Ct.Ch 172 
(rejecting contention that appoint- 
ment for a term of five years was a 
contract for such time preventing re- 
moval within that time). 
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promote efficiency and ascertain the fitness of can- 
didates,®® and to appoint a civil service commis- 
sion,°®® to aid in preparing suitable rules which shall 
provide as nearly as conditions of good administra- 
tion will warrant for open competitive examinations 
and the filling of positions by selection according to 
the results of such examination.®*? The civil rules 
do not apply to all government employees but only 
to those within their terms.°® Rules relative to ap- 
pointments do not govern appointments to positions 
not subject to such rules, although the rules are 
made applicable to such positions before the ap- 
pointees qualify and enter on their duties.°® It is 
provided by statute that no person shall be eligible 
‘for examination unless actually domiciled in the 
state or territory as a resident of which he seeks 
examination,®® but mere physical absence from a 
state without loss of the domicile does not defeat the 
right to examination.*t Under a civil service rule, 
certain points are added to the earned ratings of 
honorably discharged soldiers, sailors and marines,°?” 
and this applies to a drafted man who, in obedience 
to an ordor, reported for duty and performed duties 
assigned to him until he was discharged for physical 
disqualification.*? 


Agents. The heads of departments may determine 
when an exigency arises necessitating the employ- 


55. Rev. St. § 1753 (5 USCA § 65. 1 
631). v. Maurice, 


56. Act Jan, 16, 1883, c. 27 § 1 (22 | Brock. 96. 
U. S. St. at L. 403: 5 USCA § 632). 66. 


UNITED STATES 


Bartlett v. U. S., supras-U. S. 115,263, 2 Cranch G.C. 366; 
26 F.Cas.No. ¢ 


Wieeks av. iO. S..0 2a Cu. Ck 


Bs. 2 
[§§ 36-38 
ment of agents and may employ them accordingly ;°* 
but in those ceases only in which congress has au- 
thorized it by law,®® and only to the number au- 
thorized by law;°* and when an appropriation act 
authorizes the head of a department to appoint 
agents, the office expires with the expenditure of the 
appropriation and the incumbent cannot prolong the 
existence of the office by continuing to perform its 
duties.67 The head of a department authorized to 
employ an agent may take security to protect his 
department against loss.°° 


Informers. National prohibition agents may em- 
ploy informers.°®® 


[§ 37] 3. Tenure. By statute, officers are author- 
ized to continue to exercise their duties until their 
successors qualify,’® but an officer cannot continue 
to act for the United States at the dictation of a 
hostile power exercising de facto dominion over the 
territory in which he acts.*4 


[§ 38] 4. Powers and Duties—a. Power and Au- 
thority To Bind Government—(1) In General. All 
the officers of the government, from the highest to 
the lowest, are but agents with delegated powers,7? 
who must act within legally prescribed limitations," 
otherwise their acts do not bind the principal,?7* and 
one dealing with the government is chargeable with 


Noble v. 
15; (ACR 2 | Uh Side 9 CUGly 16.08% 
[a]: Long-continned practice in 


124 | payments by government officers for 


57. Act Jan. 16, 1888, c 27 § 2 (22 
U. S. St. at L. 408; 5 USCA § 633). 


58. See 21 Op. Atty.-Gen. p 407 
(confidential agents formerly employ- 
ed in the free-delivery division of the 
post office department, and designat- 
ed secret agents, did not become clas- 
sified employees of the departmental 
service within rule 3 of the civil serv- 
ice rules promulgated May 6, 1896, 
defining the departmental service. 
This rule covers only those employees 
who are to be regarded as appointed 
for service in the departments at the 
seat of government [whether for the 
time being actually employed there 
or detailed for service elsewhere}, 
as distinguished from those appoint- 
ed for service in the states or terri- 
tories, or, as in the case of the rail- 
way mail service, in the country at 
large). 


59. 19 Op. Atty.-Gen. p 411; 21 
Op. Atty.-Gen. p 140. 


60. Act March 3, 1919, c 97 (40 U. 
S St! at L. 12938; 5 USCA. § 644). 


61. Deming v. U. S. ex rel. Ward, 
87 F.(2d) 818 (minor’s absence with 
father, who was federal employee), 


62. Civil Service Rules, rule 6 as 
amended March 2, 1909. 


63. Hurley v. Crawley, 60 App.D.C. 
245, 50 H.(2d) 1010. 


64. Hall v. Wisconsin, 103 U.S. 5, 
WEN Ld esO2s Wa Sav Otter, 27 i 
Cas.No. 16,076. 


[a] Secretary of treasury under 
U. S. Rev. St. § 255 may designate 


any officer who has given bond to be 
a disbursing agent of public build- 
ings within the district of such offi- 
cer. Where the building is not with- 
in the district of the officer such an 
appointment is not authorized. Bart- 
Jette views ass 20) Si@tar 438,519 7 WS: 
230, 49 Ld. 735, 40 Ct.Cl. 521. 


(where the statute empowers the sec- 
retary of the treasury to appoint 
twenty special agents, and no more, 
an appointment in excess of that 
number is void). 


67. Beaman v.U. S., 19 Ct.Cl. 5. 


68.  Weetjen v. St. Paul, ete, R. 
Co., 4. Hun (N.Y.) 529 (secretary of 
the navy is authorized under the act 
of congress of July 14, 1866 (14 U.S. 
St. at L.. 64, § 1), to appoint a firm 
in London to act as his agent in pay- 
ing drafts drawn by naval officers, and 
he may, when necessary, exact and 
receive all such securities as he can 
obtain to protect his department 
against loss by reason of the appre- 
hended insolvency of such firm). 


69. State of Texas v. Heaton, 58 
F.(2d) 656. 
Pet Rev.~ St. § 2222 (43 USCA § 
71. Irvine v. Noone, 2 La.App. 675 


(register of land office could not act 
for United States after his resigna- 
tion when state had seceded). 


72. U. S. v. Maxwell Land-Grant 
Co, 21 e Lo Houser vie Uni Sia itr 
Cl. 508. See Cutler v. Kouns, 4 S.Ct. 


274, 110 U.S. 720, 28 L.Ed. 305 (as to 
authority of purchasing agent in pur- 
chasing cotton in state insurrection), 


73. Houser vy. U. S., 39 Ct.Cl. 508. 
74, Whiteside v. U. S., 93 U.S. 247, 
20) Lean Ooi le OteGl, AO Wkvvarienc 


Chicago, Bi & Q@. R. Co., 59 F.(2a) 137; 
Sternfeld v. U. S., 32 F.(2d) 789; The 
Jugoslavia, 21 F.(2d) 99; The Un- 
derwriter, 6 F.(2d) 937 [rev 18 F.(2d) 
433 (aff Maul v. U. S., 47 S.Ct. 735, 274 
Uns; 2002) eae Bla 17a) a] ee een 
Levinson, 267 EF. 692 [cert den 41 S. 
Ct. 15, 254 U.S. 645, 65 L.Ed, 454, ana 
rev 42 §.Ct..275, 258, U.S. 198, 66 L.Ed. 
5 ; U. S. v. Maxwell Land-Grant 
Co, 21 Fo WS) Var Rinovery siky 
305; U.S. v. Griffith, 26 F.Cas.No. 


services does not bind government, if 
clearly never authorized. Lucken- 
bach S: iS. Co. v.05. Si, 166) Ct C@lpaeue 
[cert gr 49 S.Ct. 352, 279 U.S. 838ieaTs 
L.Ed. 981, and rev 50 S.Ct. 148, 280 
U.S. 173, 74 L.Ed. 356]. 


[b] Authority to enter into sub- 
mission.—No officer of the United 
States has authority to enter into a 
Submission in their behalf, which 
shall be binding on them, unless the 
power is given by a special act of 
congress. U. S. v. Ames, 24 Hi@as3 
No. 14,441, 1 Woodb.&M. 76. 


[c] Compromise of criminal pro- 
ceceding's.—The secretary of the treas- ; 
ury has no power to compromise 
criminal proceedings and his attempt- 
ed compromise was of no legal or 
binding effect. In re Webster, 29 F. 
Cas:Noy 173332. 


[ad] Directing payment for trans- 
portation of mails.—The act of the 
postmaster-general in directing pay- 
ment for transportation of the mails, 
under statutes providing the rate and 
basis thereof, is an executive and not 
a judicial act, and is not conclusive 
in a case involving the settlement of 
such accounts. Wisconsin Cent. R. 
Co. iv. U. S., 17 SiCt. 45) 16420eSs Woes 
4) Lebds 399, 32 Ct-Cl 6ii: 


[e] Recovery of money paid with- 
out authority.—An agent is liable for 
money received from an assistant 
treasurer of the United States on the 
redemption of a stolen bond contain- 
ing a forged indorsement, although 
the money has been paid over to the 
principal, as the assistant treasurer 
had no power to bind the United 
States by payment of the money, or 
to consent that the agent should pay 
the same over to his principal. U. S. 
v. Pinover, 3 F. 305. 


[f] Special agent of the United 
States has no authority to empower 
any one unlawfully to appropriate 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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notice of all statutory limitations placed on the pow- 
ers of public officers,7® and takes the risk of their 
acting within their powers.’® But there is held to 
be a “difference between those powers expressly de- 
fined by statute and those which rest in the dis- 
cretion confided by law to an officer, in that where 
a statute expressly defines the power, it is notice 
to all the world, but where it confides a diseretion 
to an officer the party dealing with him in good faith 
may assume that the discretion is properly exer- 
eised,** and thus government agents may bind the 
United States by the exercise of a reasonable dis- 
cretion in the conduct of the affairs in which they 
,are engaged.?® Furthermore, if the discretion be 
vested in a superior while the transaction is with 
his subordinate, the contractor may assume that the 
diseretion has been properly exercised and that the 
subordinate is acting in accordance with his supe- 
rior’s orders.?° 


Delegation of powers. A governmental board may 
divide its activities among its members subject to 
the final authority of the board,®® and may delegate 
to its counsel the duty of drawing and concluding a 
formal contract embodying terms informally aecept- 
ed by it,*! and, under statutory authority to assign 
activities to one or more commissioners, it may del- 
egate authority to conduct a particular transaction.®? 


Ratification. A defect in the authority to do an 


the timber of the United States or 82. 


UNITED STATES 


In re Triangle S. S. 


[65 C.d.) 1277 
act may be cured by the subsequent adoption of 
the act by congressional enactment.** 


Prohibition enforcement agents. The statute giv- 
ing United States marshals and their deputies the 
powers of sheriffs,** does not extend to prohibition 
enforcement agents.®® 


[§ 39] (2) Presumption of Authority. In accord- 


‘ance with the general rule that officers are presumed 


to have acted within their authority,®® an act of 
an assistant postmaster-general is presumed within 
the scope of his delegated authority,*’ and acts of 
agents of the United States in the sale of pubhe 
lands. are prima facie valid,*® but the presumption 
is that a special agent of the government whose 
authority is not disclosed is without power to estop 
the United States from asserting its legal rights.*® 


[§ 40] (3) Notice to Officer or Agent. As in the 
ease of other principals,®° the United States gov- 
ernment is ordinarily bound by notice to one of its 
agents,°! but not with the agent’s knowledge of his 
own fraud. 


[§ 41] b. Duties. The duties of officers of the 
United States are governed by the acts under which 
they are appointed,®* or if they are not appointed 
by virtue of statute, but employed by the head of 
a department, their duties are to be regulated by the 


Co., supray secretaries of the treasury “shall ex- 


to estop it from enforcing its legal 


rights. Potter v. U. S., 122 F. 49, 58 
oC. A. +231. 
{g] Persons not agents.—Govern- 


ment is not bound by acts of persons 
not its agents. Newman v. U. S., 28 
F.(2d) 681 [cert den 49 S.Ct. 253, 279 
U.S. 839, 73 L.Ed. 986]. 


Unauthorized contracts see infra § 
3 


75. U.S. v. American Sales Cor- 
poration, 27 F.(2d) 389 [aff 32 F.(2d) 
141 (cert den 50 S.Ct. 29, 280 U.S. 574, 
74 L.Ed. 625)]; Jacob Reed’s Sons 
Vv. US, 60 Ct.CL 97; Ferguson v. U. 
S., 60 Ct.Cl. 649; Thompson v. U. §S., 
SiCECLASi%. 


76. U. S. v. Levinson, 267 F. 692 
[cert den 41 S.Ct. 15, 254 U.S. 645, 
65 L.Hd. 454, and rev 42 S.Ct. 275, 
258 U.S. 198, 66 L.Ed. 563]. 


77.0 Thompson -y. U.S. 9> Ct.Cl. 
187. 
78. Houser v. U. S., 39 Ct.Cl. 508; 


U. S. v. Hudson, 26 F.Cas.No. 15,413, 
3 McLean 156. 


[a] Secretary of navy. — Where 
the secretary of the navy is author- 
ized by law to construct vessels in the 
most improved way, he is necessarily 
clothed with large discretion both as 
to the materials and methods to be 
used. Brooks v. U. S., 39 Ct.Cl. 494. 


79. Thompson vy. U.S., 9 Ct.Cl. 187. 


80. In re Triangle S. S. Co., 3 F. 
(2a) 894, 895 [cert den sub nom. U. S. 
Vv. Davidson, 45 S.Ct. 352, 267 US. 597, 
69 L.Ed. 806] (where in construing a 
statute authorizing the shipping 
board to assign the directorship of 
various activities to one or more com- 
missioners under the supervision of 
the board, Hand, J., said: “It cannot 
be that the reserved ‘supervision’ was 
meant to retain all final authority in 
the board, because, so construed, the 
section added nothing to the board’s 
powers without it’’). 


81. In re Triangle S. S. Co., supra. 


(under the provision of Merchant 


Marine Act § 8, as amended by Act’ 


June 5, 1920 [46 USCA § 804], that 
the duties of the Shipping Board 
“may be so divided that under its 
supervision the directorship of vari- 
ous activities may be assigned to one 
or more commissioners,” two commis- 
sioners may be authorized by resolu- 
tion of the board to compromise and 
settle mutual claims by and against 
the board). 


83. U.S. v. Gordin, 287 F. 565. 
84 Rev. St. § 788 (28 USCA § 504). 


85. State v. Burnett, 110 S.E. 588, 
183 N.C. 703. 


a See Officers § 287 text and note 


37; “McCollum v.-U."S., £7 Ct.Cly 92. 


88. Hunter v. Hemphill, 6 Mo. 106 
(such acts cannot be impeached by a 
third person until disclaimed by the 
United States). 


89. Potter v. 
CC Aw 2 ods 


90. See Agency §§ 542-552. 


91. VU. S. v. Shelby Iron Co., 4 F. 
(2d) 829 [rev on other grounds 47 S. 
Ct b15, 20% U-S..6715 01 Tse, 781). 


92. U.S. v. National Bank of Com- 
merce of Seattle, Wash., 205 F. 433, 
123 C.C.A. 501 (where a federal dis- 
bursing agent drew checks in favor 
of fictitious payees on a federal de- 
posit, and obtained the benefit thereof 
by forged indorsements). 


93.. Strong v. U. S., 6 Wall. (U:S.) 
788, 18 L.Ed. 740; U.S. v. Seaman, 27 
F.Cas.No. 16,245a, 2 Hayw.&H. 151 
{aff 17 How. 225, 15 L.Ed. 226]. 


[a] Proceedings of board need not 
be in writing if not so required by 
SCAtULC, MUS Vin RULED POW alee (uieeus 
(U.S.) 28, 8 L.Ed. 596. 


[b] Assistant secretaries of treas- 
ury.—U. S. Rev. St. § 245 (5 USCA 
§ 247), providing that the assistant 


U. S., 122 F. 49, 58 


amine letters, contracts, and warrants 
prepared for the signature of the 
Secretary of the Treasury, and per- 
form such other duties in the office of 
the Secretary of the Treasury as may 
be prescribed by the Secretary or by 
law,” does not confine the powers of 
the assistants to the duties of a like 
nature with those here enumerated, 
especially when read in connection 
with U, S.. Rev..St. §§ 161, 177 (i US 
CA §8§ 22, 4), which impose more en- 
larged duties in certain contingencies. 
John Shillito Co. v. McClung, 51 F. 
868, 2 C.C.A. 526 [aff 45 F. 778. 

[ce] Auditor of Panama Canal.— 
(1) The duties of the auditor of the 
Panama Canal, appointed by execu- 
tive order pursuant to the Panama 
Canal Act, held in legal contemplation 
statutory so as to support mandamus 
to compel performance. Smith vy. 
Jackson, 241 F. 747, 154 C.C.A. 449 [aff 


38 S.Ct. 353, 246 U.S. 388, 62 L.Ed. 
ZSS}. C2) Under the Panama Canal 


Act and the executive orders issued 
pursuant thereto the auditor of the 
Panama Canal is the legal custodian 
of the funds of the Canal and the 
Canal Zone and exclusively charged 
with their disbursement. Smith v. 
Jackson, supra. 


[d] Superintendent of public 
printing, by the terms of the act of 
Aug. 26, 1852 (10 U. S. St. at L. 30); is 
subject wholly to the control of the 
joint committee on printing, provid- 
ed by such act; and the circuit court 
of the District of Columbia has no 
jurisdiction to compel the superin- 
tendent to deliver certain documents 
to the public printer for printing. U. 

. v. Seaman, 27 F.Cas.No. 16.245a, 
2 Hayw.&H. 151 [aff 17 How. 225, 15 
L.Ed. 226]. 


[te] BPursers of navy.—Under the 
ve, of the United States (2 U. S. St. 
Aitelas Do Oucrn 2 ous opis pursers of the 

navy may be employed in making 
contracts or purchasing supplies, or 
in disbursing any moneys for the 
United States. Strong 'v. U. S., 6 Wall. 
(U.S.) 788, 18 L.id. 740. 
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agreement made in the case.®* Their duties are 
unaffected by a change in the person holding the 
office.°® It is presumed, in the absence of proof to 
the contrary, that they have performed their duty.®® 
The failure of an officer of the United States to dis- 
charge a plain duty imposed on him by law does 
not charge the government itself with the loss caused 
by the default? 


Accounting.®°® In administering their duties they 
will be required by a court to account only for fraud 
or errors of law in executing official acts.°® 


[§ 42] c. Disabilities of Officers. By statute, of- 
ficers, agents or employees of the United States are 
prohibited from acting as agents or attorneys for 
the prosecution of any claim against the United 
States or aiding in the prosecution, within two years 
after they cease to be such officers, ete., of claims 


UNITED STATES 


[§§ 41-43 


in active service,? and prohibits the collection of 
such claims in any manner,* but does not apply to 
a former employee when the claim was not pending 
while he was in the government employment.® A 
taxpayer’s contention that the amount of tax shown 
by an income tax return was correct was held not 
a “claim against United States” within a statute 
restricting the prosecution of claims in the treasury 
department by ex-officers or employees.°® 


[§ 43] 5. Compensation—a. Right and Rate. The 
rules governing tue compensation of  officers,? 
agents,® and employees® generally, apply to officers, 
agents and employees of the United States,1° whose 
compensation is very generally regulated by stat-- 
ute,!? or by the heads of departments under author- 
ity of statute,1? and is dependent on the provisious 
so made.?? They are entitled to the salary thus al- 
lowed,!4 for the time they are employed,+*® when not 


pending while they were such.* 
retired army officer,? 


94 U.S. v. Cadwalader, 25 F.Cas. 
No. 14,706, Gilp. 563. See Flanders 
v. Tweed, 16 Wall. (U.S.) 504, 21 L.Ed. 
389 (where contract employing plain- 
tiff to collect captured and abandoned 
cotton did not require him to devote 
his whole time thereto or prohibit him 
from purchasing cotton for himself 
he was not precluded from so doing). 


95. Wilbur v. U. S. ex rel. Kadrie, 
50) S:Ct5) 320,284 U.S. 206, 74 E.d, 
809 [rev 30 F.(2d) 989, 58 App.D.C. 
365 (cert gr 49 S.Ct. 513, 279 U.S. 833, 
73 L.Ed. 982)] (so holding as to sec- 
retary of the interior). 


96. U. S. v. Vatune, 292 F. 497 
(since officers and agents of the 
United States act under legal au- 
thority, it is presumed that a search 
and seizure by such officer or agent 
was not unreasonable and in violation 
of law). 


97. Schmalz v. U. S:, 4 CtCl. 142. 


98. As to public funds see infra 
§§ 63-67. 

99. Altman v. McClintock, 20 F. 
(2d) 226 [appeal dism 28 F.(2d) 1007] 
(general principles of equity in re- 
gard to accounting by an_ ordinary 
trustee do not automatically apply 
to the receiver of a national bank or 
to the comptroller of the currency) 


1. U. S. Rev. St. §§ 190, 5498 (5 
USCA § 99; 18 USCA § 198). 

2. In re Winthrop, 31 -Ct.Cl. 35. 

3. Simmons vv.) U.S... 55-Ct- Cl 56. 

4 Van Metre v. Nunn, 133 N.W. 
1012, 116 Minn. 444 (statute not limit- 


ed to prosecution of claims by law- 
suit). 

& Day v. Gera Mills, 231 N.Y.S. 
235, 183 Misc. 220. 


6 Day v. Laguna Land & Water 
Co., 1 P.(2d) 448, 115 Cal.App. 221. 
See also supra § 33 


7. See Officers §§ 233-286. 
8 See Agency §§ 413-452. 


9. See Master and Servant §§ 192- 
347. 


10. See notes infra this section. 

11. See statutory provisions. 

12,7 S6en Ui, SW CelOy.t, Ub8y By Ue? 
[afl 167 By 301; 93. CCA. 531; 


132, Bartlett ve U.S:, 25 SiCt: 433, 
197 UWS: 1280, 49 T.d. 735) 40 Cre. 


This applies to a 
but not to an attorney holding 
a commission in the officers’ reserve corps when not 


521 (right of a disbursing clerk of the 
treasury department to compensation 
for services performed by him under 
the direction of the secretary of the 
treasury, as disbursing agent of the 
funds appropriated for a post-office 
at Washington, depends solely upon 
the congressional legislation on that 
subject). 


[a] Authority to make contract.— 
Under Act April 26, 1906 authorizing 
suits for use of certain Indian tribes 
and payment of expenses from funds 
of the tribe, contract of employment 
which could bind the United States 
for the payment of compensation was 
not authorized. Eslick v. U. S., 51 
Ct.Cl. 266. 


14 Graham v. U. S., 1 Ct.Cl. 380. 


{a] Deprivation of compensation. 
—Two things are essential to deprive 
an officer of his statutory compensa- 
tion—that the power to do so be 
lodged in some official hands, and that 
it be exercised actually and expressly, 
and not indirectly or by implication. 
Corcoran v. U. S., 38 Ct.Cl. 341. 


[b] Place of service.—The word 
“office,” in a statute authorizing com- 
pensation to all clerks and employees 
in any public office, refers to the func- 
tions performed, not the place where 
the service is rendered, and the stat- 
ute includes persons lawfully engaged 
in the performance of the proper du- 
ties of any office, whether serving 
within the four walls of the building 
or apartment appropriated to the 
principal business and records of the 
office, or acting elsewhere. Stone v. 
U.-S.,, 3 €t.Cl. 260. 


[ec] Construction of statutes as to 
salaries of particular officers.—(1) 
Receiver of public moneys for a dis- 
trict of land subject to sale. U. S. 
v. Brindle, 4 S.Ct. 180, 110 U.S. 688, 
28 L.Hd. 286 [foll U. S. v. Babbitt, 
95 U.S. 334, 24 L.Hd. 480). (2) Navy 
agent appointed by the president and 
senate under the act of March 3, 1809 
(2.0. Sa Stirat Ly 635); oc Armstrong 
v. U. S., 1 F.Cas.No. 548, Gilp. 399. (3) 
Disbursing agent appointed to dis- 
burse an appropriation for a public 
building not -within the city of Wash- 
ington under Act Aug. 7, 1882, pro- 
viding that they shall be entitled to 
the compensation allowed collectors 
of customs for disbursements. U. S. 
v. McCarty, 26 F.Cas.No. 15,657, 1 Mc- 
Lean 306; > Bartlett v. U. S., 25 Gt.cl. 


> 


notified to cease work,!® and at the specific rate 
allowed,!7 but only for the time during which they 
are in the service of the government.1§ 


The com- 


389. (4) Member of life-boat or life- 
saving station under the act of May 
4, 1882) (22) Ul 'Si°St. at". 57, -e" Teg 
7 [14 USCA § 178]). Fulford v. U. S., 
38 Ct.Cl. 548; Fowle v. U. S., 36 Ct.cL 
349. 5) Inspectors of customs un- 
der Act Dec. 16, 1902 (32 U.S. St. at L. 
753) and Act March 4, 1909 (35 U. S. 
St. at, 14 1065)..nRyan. von S3epesece 
Cl 103) aff 43° S.Ct. 34,260 UsSarges 
67 L.Ed. 147]. .(6) Watchman in 
public grounds in Washington under 
Act (March) 3; 1869, ¢. 122 G5) aus 
St. at: 17287). U.S. -v. Ashfield, 197s 
S. 317, 23 Ld. 396, 11 Ct'Clirs2. AiGip 
Supervisors of elec'ions under Act 
Hebr,, 22, 1875, 6/95 (18) U.S. St) artes 
333) regulating fees. In re Conrad, 
15 F. 641. 


[d] Bonus for fiscal year 1923 un- 
der Act June 29, 1922 (42 U. S. St. at 
L. 713), see Jackson v. U.S’, 64 C& 
Clv306: 7Orr-vs U.sSe 69 Cel, 7asy 


[e] Extra compensation under 
joint resolution June 23, 1874 to em- 
ployees discharged by reason of re- 
ductions made necessary by legisla- 
tion see U. S. v. Murray, 100 U.S. 536, 


25 L.Ed. 756, 15 Ct.Cl. 680; Schaeffer 
Veils couGlugsOs 
15... Wertz vi, Uc cSS 40°CRChesor 


See Palmer v. U. S., 17 Ct.Cl. 230 (as 
to appointee expected to do work at 
home who was never furnished any 
work or notified to report at office). 


16. ‘Knight v.. Ui. S85" Ct Chris 
(where weekly reports are transmit- 
ted in good faith by an official of a 
department to its head in accordance 
with regulations, and received and 
filed without protest or objection, and 
without notice that the work must 
cease, he is entitled to be paid). 


17. Jacobs v. U.-Si,, 41 Ct.cly 452 
(under Act April 28, 1904 [33 U. S: St. 
at L. 513, c 1762 § 4], which provides 
that the annual compensation of of- 
ficers, agents, and employees “shall 
be divided into twelve equal install- 
ments one of which shall be the pay 
for each calendar month,” and that 
for fractional parts of months “one- 
thirtieth of one of such installments 

. + Shall be the rate to be paid for 
each day’’). 

18. _ U. S. v. Murray, 100 U.S. 536, 
25 L.Ed. 756, 15 Ct.Cl. 630. See also 
McDonald v. U. S., 66 F. 255 [rev on 
other grounds 72 BK. 898, 21 CIC. AL 38477] 
pence held not to show en 
men 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pensation of a public officer, employed by the head 
of a department, is regulated by the agreement made 
in the ecase,!® and where the accounts of a public 
officer employed by the head of a department under 
a special contract are settled, and a certain rate 
of compensation allowed, he continues to be entitled 
to the same rate of compensation until a new agree- 
ment is made.?®° The fact that work honestly done 
is not satisfactory, and is not accepted by the goy- 
ernment does not relieve it of the obbgation to 
pay.”? But a United States agent or officer ap- 
pointed in excess of the number authorized by law 
is not entitled to the compensation fixed by law,?? 
although he takes the oath of office and renders serv- 
ices.28 Where an office is established by statute, 
and has a specific salary attached to it, the legal 
ineumbent is entitled to the salary, although con- 
gress may appropriate a less amount;?* but this 
right does not extend to cases where the appointment 
and salary depend on appropriations alone,?® and 
a government agent appointed to fulfill duties for 
a purpose for which a special appropriation is made 
is not entitled to compensation after the appropria- 
tion is exhausted and the agent furloughed without 


pay.?° 

Per diem compensation.27 When the compensa- 
tion of an officer is by the day the government is 
liable only for days when the officer is actually em- 
ployed,?® but this includes days when the officer 
is required to hold himself in readiness for employ- 
ment or is constructively employed, by being placed 
in circumstances where he cannot find other’ employ- 


fa] Duty to report for work.— 26. 


Where it was understood that patent 
office apnointee would be permitted 65 
to do work at home and she was never 
notified to the contrary, though ap- 
pointment was to commence When 
she entered on duty, she should be 
regarded as having entered on her 


[a] Absence 


UNITED STATES 


Pedeniv. Wis, cious; L895 
arn Holidays see infra § 45 note 


28. Wertz v. U. S., 40 Ct.Cl. 397. 


j from 
Special agent of the census office em- 
ployed for per diem compensation was 
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ment, and is awaiting work to be furnished him, or 
when his superior officers allow him to hold himself 
in readiness in the belief that his service is required, 
or to render service in the belief that it 1s necessary 
and proper for him to do so,?° but not a period when 
work has been suspended though he is required to 
hold himself in readiness to resume work.*? 


Leave of absence and absence without leave. Pro- 
vision has been made by statute for leave of absence 
without loss of pay,*+ and absence with leave does 
not usually stop the running of salary,?? but the 
head of the department in his discretion may grant 
leaves of absence without pay.?* When the leave 
authorized is for not exceeding thirty days in any 
year, the extent of the leave is measured by the 
extent of the employee’s work during the year in 
proportion of one to eleven,?* and the employee is 
entitled to compensation only at the same rate,°® 
and for the same days,*® as if he were working. 
Under the rule of a commission that compensation 
for the period of leave of absence will not be paid 
until return to duty, one who obtained leave of ab- 
sence with no intention of returning, and thereafter 
resigned and did not return, is not entitled to com- 
pensation,*” but failure to return because of an ex- 
change of places with another clerk with the approval 
of their superior, docs not deprive the employee of 
compensation.?® Leaves of absence to employees 
in the government printing office are in the disere- 
tion of the public printer.2* Absence without leave 
stops the running’ of salary,4° but not absence be- 
cause of sickness, under a statute,tt and depart- 


743); Harrison vy. U. S:, 26 CuCl 259: 
Reinhardt v.. U. S., 10 Ct-Cly 282. 


co crurlburtky. Ons es0ee he laa 6 
(under Act March 3, 1883 [22 U.S. St. 
at L. 564], absence with consent of 
head of department was subject te 
such conditions as he might imnose, 


country.— 


duty from the day she was sworn in, 
but when the payrolls were made up 
at the close of the month and her 
name was omitted it was her duty to 
report at the office if she wished to 
hold her place. Palmer v. U. S., 17 
Gt.Cl. 230. 


[b] Lawyer appointed by district 
vattorney, ostensibly as a clerk, but to 
assist him in the duties of his office, 
pursuant to a letter from the attor- 
ney-general authorizing such appoint- 
ment on condition that the appointee 
should look solely to the district at- 
torney for his comvensation, which 
was to be paid out of the emoluments 
of the office, is not an employee of the 
United States, and cannot maintain a 
suit against them for his compensa- 
tion. U. S. v. McDonald, 72 F. 898, 
21 C.C.A. 347 [rev 66 F. 255] (Gilbert, 
i eadsy ie 


19." U.-S.! vi) Hoyt, 1538 Ey) 162. Catt 
NOW EU SOI om CsCUAN IFS] seo Ur Saw. 
Cadwalader, 25 F.Cas.No. 14,706, Gilp. 
563; Tyson v. U. S. 4 Ct.Cl. 384. 

20. U. S. v. Cadwalader, 25 F.Cas. 
No. 14,706, Gilp. 563. 

Bte Kniehtavs U.S. 35 .Gt-Cl 29 
(commissioner appointed to examine 
and classify lands within railroad 
land grant). 


22. Weeks v. U.S., 21 Ct.Cl. 124. 
23. Weeks v. U. S., supra. 


24. Smith v. U. S., 37 Ct.Cl. 119; 
Graham v. U. S., 1 Ct.Cl. 380. 


25. Smith v. U. S., 37 Ct.Cl. 119. 


not entitled to pay for a period when 
he was absent from the country, 
though it was claimed he was ap- 
pointed because of his possession of 
valuable statistics which were avail- 
able to the government during his ab- 


sence. Ebert v. U. S., 29 Ct.Cl. 183. 
29. Wertz.v. U. S., 40 Ct.Cl. 397. 
fa] “Actually employed” in an ap- 


pointment of a member of an Indian 
commission by the secretary of the 
interior should not be construed as 
equivalent to ‘actively employed,’ 
and hence the salary was not limited 
to days on which the commissioners 
were actually engaged in the per- 
formance of active duty. U. S. v. 
Hoyt, 158 F. 162 [aff 167 F. 301, 93 
GC-CsAS oe: 


[b] Per diem for making reports. 
—An officer who, though not working, 
is required to make semi-weekly re- 
ports and is required to furnish evi- 
dence of the sufficiency and solvency 
of the sureties upon his official bond 
is entitled to his per diem for the days 
on which he made such reports. 
Wertz v. U. S., 40 Ct.Cl. 397. 


30. Stevens v. U. S., 38 Ct.Cl. 452. 


Si.. Act. March 3,.1893, cy 201) 8.5 
(27 U. S. St. at L. 715) as amended by 
Act March 15, 1898, c 68 § 7 (30°U..S. 
St. at L. 316; 5 USCA § 30); Act July 
7, 1898, ec 571 § 1; Act Feb. 24, 1899, 
e@ 187 § 4 (5 USCA § 30). 


ee. Barringer.-v. U.S... 374CtGl i 
[rev on other grounds 23 S.Ct. 405, 
188 U.S. 577, 47 L.Ed. 602, 38 Ct.Cl. 


and, when he granted a sick employee 
leave of absence without pay, keeping 
the employee on the payroll did not 
entitle him to pay). 


34. Taylor v.\ U."S:, 39.6t-Cl> 43: 
35. Taylor v. U. S., supra. 
36. Taylor v. U. S., supra (where 


an employee would have been paid 
only for ordinary working days dur- 
ing the period of his leave of absence, 
he is not entitled, by reason of his 
leave, to be paid for Sunday). 


87. Vauehn v., U.S.) 4o1.Cu Cl s25e 


$8.. Butler’ vicU. S., 47-Ct.Gly 39 
(holding also that where employee 
took but one oath of office, received 
but one letter of appointment which 
provided for leave of absence, and 
during his whole period of service 
acted as a clerk in the same office, 
promotions, so called, were but in- 
creases in pay and in no sense a pro- 
motion to a different office). 


FO. GAY LOM, Vas Usp S039 yp Ot-Claeaeer 
Barrineery Way Ui. aS..4 oe Cue lee lanier, 
on other grounds 23 S.Ct. 405, 188 U.S. 
577, 47, L.Hd...602, 38 Ct.Cl_74384™Cun= 
der Act Jan. 12, 1895 [28 U. S3\St. at 
Ty, 604, §: 2311). 


40. Hurlburt v. U. S., 30 Ct. Cl. 16; 
TINWANL Ven Ws os) OMG beOlemtioe 


41. (Chisolm wil Us 5S. °27nCt.Gl 194 
(Act March'"3, 1883) [22> Un S&eStrat 
L. 563 ¢ 128 § 4], providing that ab- 
sence from an executive department 
beyond that granted by the head 
thereof, not exceeding thirty days a 
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mental regulations,4? providing for such absences, 
and not providing for stoppage of pay. 


Furlough without pay. The head of a department 
having power to discharge an employee may fur- 


lough him without pay.‘ 


Suspension or removal as affecting compensation.** 
an officer is suspended by one having no au- 
thority to do so, he is entitled to the compensation 
provided by law during the period of suspension,*5 
but where he is suspended or discharged by some 
one duly authorized to do so, he is not entitled to 
pay,*® even though the statute, requiring a written 
statement of the reasons for the discharge, notice, 
and time for answering,*? was not complied with,*® 
at least where he is guilty of laches in seeking rein- 
statement,*® or in suing for his salary.®° 


Where 


De facto officers.°! 
facto officer’s services,°? and he is 


year, except in case of sickness, shall 
be without pay). 


425) Sileiehy v:, U.9S.,.-9" Ct.clo 369 
(where the regulations of an execu- 
tive department required the clerks 
therein to furnish a certificate from 
their attending physician in cases 
where absence was caused by Sick- 
ness, and there was no provision au- 
thorizing a stoppage of pay). 

43, U. S. v. Murray, 100 U.S. 536, 
25 L.Fd.. 756, 15 Ct.Cl. 630; Wheelock 
VeRO wore AOyuOc- Clits somali Vey. ao 
CECI]. 13. 

44. Power to remove or suspend 
and restrictions on exercise see infra 
§§ 75, 76. 


45. Miller v. U. S., 45 Ct.Cl. 509. 
{a] Suspension by subordinate.— 
(1) A regular and duly qualified em- 


ployee in the classified civil service 
of the United States is entitled to the 
compensation attached by law to his 
position during the period of his 
wrongful suspension by a subordinate 
officer. U.S. v. Wickersham, 26 S.Ct. 
A269 ZO Uame 690), COMM Summica)) 
Similarly, where a clerk in the office 
of surveyor-general was suspended by 
him without charges being preferred, 
but the suspension was revoked by 
the commissioner of the genera] land- 
office, and his reinstatement ordered, 
the revocation invalidated the suspen- 
sion, and the clerk was entitled to the 
salary of his office during the period 
of his suspension. Lellmann vy. U. S., 
CiaCtLCheL2as. 


[b] Prevention of work.—Where 
the superintendent of the Carlisle 
School refused to a regularly appoint- 
ed tinner the privilege of doing the 
work which he had been properly as- 
signed to do, the man thereby became 
entitled to receive the compensation 
of the position until discharged from 
the service by proper authority its by 


his oe act. Collins v. U. S., 45 Ct. 
C@lile 

ae . Miller VauiWea sup ou Cu. GLy 09, 
See Stager v. U. S., 57 Ct.Cl. 116 [aff 


423 S.Ct. 519] (where a civil service 
employee was dismissed by the Sec- 
retary of the Treasury, after charges 
and opportunity to be heard, for re- 
fusal to answer questions at said 
hearing, and for nearly six years has 
taken no steps to be reinstated, he 
cannot maintain an action in the 
Court of Claims for his salary). 


47, Act Aug. 24, 1912, § 6 (37 U. S. 
St) at 1.5553) 5 WSCA'S. 652): 
48. Wilmeth v. U. S., 64 Ct.Cl. 368; 


The government is presuma- 
bly benefited to the extent of a payment for a de 
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Broker authorized to procure an offer for property 
but failing to do so is not entitled to commissions 
on a sale ‘made by the government through its own 


offices to one with shor the broker had been ne- 


gotiating.>4 


forse’ 


not required to 


Richardson v. U. S., 64 Ct.Cl. 233. 


49., Arant -v. U.S.) 55 Ct.Cl. (327; 
Nicholas v. U..S., 55 Ct.Cl. 188 [aff 
42 S.Ct. 7]. 


“Where an employee of the Govern- 
ment by his laches has lost the right 
to have his title to the office from 
which hé was removed tried, and an- 
other person has been appointed to 
said office and has been paid the. sal- 
ary thereof, the employee so dis- 
missed can not maintain an action to 
recover such salary.” Plunkett v. 
Wr Ss, 08 -CtaCle 35950 o0- 


[aj] Intention of congress.—Con- 
gress did not intend, even if the 
Secretary failed to carry out its pro- 
visions, to create an _ obligation 
against the government to pay the 
salary of a person removed from of- 
fice for an indefinite length of time 
thereafter. Nicholas v. U. S., 55 Ct. 
CHassn att. 42°95: Cty Te2ot sO. Sov, 
66 L.Ed. 133]. 


{b] Willingness and ability to 
perform duties.—Where an employee 
in the classified civil service is dis- 
charged and claims the pay of the 
office subsequent to his removal, it 
must appear affirmatively that he was 
willing and able to discharge the 
duties of the office during said period. 
Nicholas v. U. S., 53 Ct.Cl. 463 [mo- 
tion gr to remand for further findings 
of fact 40 S.Ct. 9). 


50. See cases infra this note. 


fa] What ccnstitutes laches.—(1) 
Where the plaintiff claims the salary 
of a government office, but fails to 
bring suit for the same until over 
three years after his cause of action 
arose, he is guilty of laches, and can- 
not recover. Plunkett v. U. S., 58 Ct. 
Cl. 359. (2) A civil service employee, 
who files a petition in Court of Claims 
over 14 months after his separation 
from the service, is guilty of laches, 
and is not entitled to recover. Morse 


vy. 'U.S,, 69) Ct.Cl. 139) “fappeal ‘dism 
46 S.Ct. 241, 270 U.S. 151, 70 L.Bd, 
518]. (3) Treasury Department em- 


ployee, dismissed without gompliance 
with statute, held barred from recov- 
ery through laches after 3 years and 
8 months. Richardson v. U. S., 6 
Ct. Cli 288. 


51. Right to compensation gener. 
ally see Officers § 377. 


5&. jKearnecy vy. U.. S:, 65 Ct Cie 683; 
53. Kearney v. U. S., supra. 
54. Murphy v. U. S., 68 Ct.Cl. 149. 


Sufficiency of broker’s services gen- 


Living quarters. By a regulation of the Isthmian 
Canal Commission, employees were provided with 
living quarters,®*> but, under the statute relative to 
the government of the Canal Zone,®® the president 
may, by executive order, charge employees there- 


[§ 44] b. Increase or Reduction—(1) In General. 
Congress controls the whole subject of salaries for 
public officers of the United States,°& and where it 
has by statute fixed the compensation of federal offi- 
cials, the appointing power eannot diminish the com- 
pensation,®® nor increase it.®° 
eepts and receipts for less than the amount fixed 


An officer who ae- 


erally see Brokers §§ 85-105. 


55. See McConaughey v. Morrow, 
27.9 Bi::6L7, [att 44 "S.Ct: ,78) 268 Wines 
39, 68 L.Ed. 153] (so stating). 


56. Panama Canal Act (37 U. S. 
St. at L. c 565; 48 USCA §8§ 1344- 
1357). 

57. McConaughey v. Morrow, 44 
S.Ct. 78, 263 U.S. 39, 68 L.Ed. 153 [aff 
279 F. 617] (orders and regulations 
giving to employees free rent, fuel, 
ete., held not covered by Panama 
Canal Act Aug. 24, 1912, § 2 ratifying 
and confirming all laws, orders, regu- 
lations, and ordinances promulgated 
by the President as valid and binding 
until Congress provides otherwise). 


58. Glavey v. U. S., 21 S.Ct. 891, 
os U.S. 595, 45 L.Ed. 1247, 36 Ct.cl. 


[a] Imcrease of compensation.— 
For decisions under the joint resolu- 
tion of Febr. 28, 1867, granting’ a 
twenty per cent increase to certain 
officers and employees see U. S. 
Ashfield, 91 U.S. 317, 23 L.Ed. 396, li 
Ct.Cl. 152; U.S. v. Allison, 91 U.S 
308; 20 LAWd. 3v2, i COrCla il Gha Ueee 
v. Saunders, 22 Wall. (U.S.) 492, 22 
L.Ed. 736, 10 Ct.Cl. 62; In re Twenty 
Per Cent Cases, 20 Wall. (U.S.) 179, 
22.415. Fids 339)) 29) (C&C l08 2) iniire 
Twenty Per Cent Cases, 13 Wall. (Us 
S.)' 568, 20 L.Ed. 705, 706, 707, 7 Ct.Cl, 


290;'294° Phillips v. Us. S. 11 GHuee 
5703. Wilson. v.. Us Si, 11 .Ct.Cla 565s 
Allison v. U. S., 10 Ct.Cl. 449 [re- 


versed on other grounds in 91 U.S. 
303, 23 L.Ed. et 11 Ct.Cl. 161]; Mas 
Seeive WieSa 8 ct.ci. 208; Ware v. U. 
Sy 7-Ct.Cl.5663 Baker wis UseSiey ae@ie 


Cho2ats Nokes v. U. S508 Ct.cl. 267; 
Kirby v. WU. Si, 38 Ct.Cle:2653) Ashfielt 
Vie Se 3 CLCl. 263; Stone v. U. S., 
3CE Clas 2605 Mallory Vat Ute S.cio Ct. 
Clo25i. 

59. Goldsborough v. U. S., 10 F. 
Cas.No. 5,519, Taney 80; Whiting v. 
WSS | sb UCuGIe p20 ie Dyer Vii ve See 
20'Ct:Cl. 166; Adams) v.-U.. S120 Ct 
Cle UNbs oS RiSher v0. See a, CLC), 323 


[rev on other grounds 3 S8.Ct. 154, 109 
U.S. 148, 27 L.Ed. 885, 19 Ct.Cl. 704). 


[a] Diminution by president or de- 
partamental regulations.—Where the 
compensation of an officer is fixed by 
statute, it may not be diminished by 
regulation of a department or order 
of the president unless empowered 
thereto by congress. McMath v. U.S., 
51 Ct.Cl. 356 Laff 39 S.Ct. 31, 248 US. 
ilbyilpetae) © By atels Paledeinle 


60. Miller v. U. S, 103 F. 413; 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 


) 


§§ 44-45] 


may recover the rest;*! and any bargain whereby 
in advance of his appointment to an office with a 
salary fixed by the legislative authority, the ap- 
pointee attempts to agree with the individual mak- 
ing the appointment that he will waive all salary or 
accept something less than the statutory sum is con- 
trary to public policy and void;®? and where a con- 
gressional appropriation act contains no intimation 
that the amount appropriated for the compensation 
of a public officer whose salary is fixed by law is to 
be in full satisfaction, the salary is not reduced, 
and he may recover the balance from the United 


States.® 


[§ 45] (2) Extra Compensation. 


of congress prohibiting additional 


Goldsborough v. U. S., 10 F.Cas.No. 
5,519, Taney 80; Whiting v. U. S., 
SoUCLCl. 20L) Dyer ve U.S: 20 Ct.Cl. 
166; Adams v. U. S., 20 Ct.Cl. 115. 


61. Dyer vs. U-S., 20 Ct.Cl.. 166; 
Adams v. U. S., 20 Ct.Cl. 115. 


62. Glavey v. U. S., 21 S.Ct. 891, 
182 U.S. 595, 45 L.Ed. 1247, 36 Ct.Cl. 
581; Miller v. U. S., 103 F. 413. 


[a] Estoppel.—It is not within the 
power of the secretary of the treasury 
to reduce or change the salary of an 
officer which congress has specifical- 
ly prescribed, and an agreement to 
that effect, being contrary to public 
policy, will not be enforced or given 
effect as an estoppel. Miller v. U. S., 
103 EF. 413. 


Ga. ianestoney. UU. s., 2b CECI! 10 
Late 6yS. Ce 1185, 118’ 20S) 389,30 L. 
Ed. 164, 21-Ct.Cl. 506]; French vy. U. 
S216 CtiCL 419; 


64. 1 (Ss Rev, St. §§51763,, 1764; 
1765 (5 USCA §§ 58, 69, 70); Act July 
31, 1894,,e¢ 174 § 2 (6 USCA § 62); 
Act May 10, 1916, ¢ 117 § 6, as amend- 
es Act Aug. 29, 1916 c 417 (5 USCA 


[a] Provisions of statutes.—U. S. 
Rev. St. § 1763 (5 USCA § 58 note) 
provides that no person who holds an 
office the salary or annual compensa- 
tion attached to which amounts to 
$2,500 shall receive compensation for 
discharging the duties of any other 
office unless expressly authorized by 
law. Section 1764 (5 USCA § 69) pro- 
vides that no allowance or compensa- 
tion shall be made to any officer or 
clerk by reason of the discharge of 
duties which belong to any other of- 
ficer or clerk in the same or any other 
department, and no allowance shall 
be made for any extra services what- 
ever which any. officer or clerk may be 
required to perform unless expressly 
authorized by law. Section 1765 (5 
USCA § 70) provides that no person 
whose salary, pay, or emoluments are 
fixed by law or regulations shall re- 
ceive any additional pay, extra al- 
lowances or compensation in any form 
whatever for any service or duty un- 
less the same is authorized by law 
and the appropriation therefor ex- 
plicitly states that it is for such ad- 
ditional pay, allowance or compensa- 
tion “Act wiuly 341, 1894, er 4, 2 
(5 USCA § 62), provides that no per- 
son who holds any office the salary or 
annual compensation of which 
amounts to twenty five hundred dol- 
jars shall be appointed to, or hold, 
any other office to which compensa- 
tion is attached unless specially au- 
thorized by law. Act May 10, 1916, c 
117 § 6, as amended by Act Aug. 29, 
1916, c 417 (5 USCA § 58) prohibits 
the payment of any person receiving 
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sation when not authorized by law,°* no person hold- 
ing an office or appointment, for which the law pro- 
vides a definite compensation by way of salary or 
otherwise, which as such officer he may be called 
upon to render, can receive extra compensation, ad- 
ditional allowances or pay for other services which 
may be required of him either by congress or by 
order of the head of his department or in any other 
mode, added to or connected with the regular duties 
of the place which he holds, unless the same is ex- 
pressly authorized by law;°® 
an increase in the work of an office so as to require 


and .where there is 


the incumbent’s services beyond established or cus- 
tomary hours, he cannot, if the increased labor per- 


Under the acts 
pay or compen- 


more than one salary when the com- 
bined amount of such salaries ex- 
ceeds two thousand dollars. The acts 
of 1894, and 1916 contain exceptions 
with regard to retired officers and 
men of the army, navy, etc. 


[b] Repeal of statute.—The act of 
Augy 2:3, 1842) (55 UsSs St. atiL. 510515 
USCA § 70), declaring that no officer 
of the government drawing a fixed 
salary shall receive additional com- 
pensation for any services, unless it 
is authorized by law, and a specific 
appropriation made to pay it, is not 
repealed by Act Aug. 26, 1842, § 12 (5 
USCA § 69), providing that no allow- 
ance or compensation shall be made to 
any clerk or officer by reason of the 
discharge of duties which belong to 
another clerk in the same or another 
department, as there is no incon- 
sistency between the provisions of the 
two acts. Stansbury v. U. S., 8 Wall. 
CULSDPS3, 19: L Wade 315,97 (Ct. Cl4s7. 


65. Mullett v. U. S., 14 S.Ct. 190, 
150 U.S. 566, 37 L.Ed. 1184, 29 Ct.Cl. 
558; U. S. v. Saunders, 7 S.Ct. 467, 
L207. Si 1265730) Likd, 594,22 CuCl. 
482; Converse v. U. S., 21 How. (U. 
S,). 463, 16 Ld. 192: U. Si v. Jarvis, 
26 E.Cas.No. 15,468, 2 Ware 278; 
Pack v. U. S., 41 Ct.Cl. 414; Whitaker 
VariUaeS., at. vCeCly 5245 Bartlett ve 
Ws-S:25 Ct. Chinssosa Eraser “ve. Win 'S;, 
£6 Ct. CL. 507. 


[a] Statutory provision for addi- 
tional duties.—Where a statute pro- 
vides that government officers shall 
discharge duties additional to those 
of their regular office, and that they 
“shall receive no other pay or com- 
pensation than is now allowed them 
by law,” the pay at the time of the 
appointment fixes the amount to be 
paid in the new position, under 21 U. 
S. St. at L. 37 § 2-(383 USCA § 643). 
Whiting v. U. S., 35 Ct.Cl. 291. 


{[b] MIllustrations.—Rule applied to 
(1) assistant treasurer of the United 
States, to whom, without prepayment 
therefor, the commissioner of in- 
ternal revenue furnishes sealed pack- 
ages of adhesive stamps for sale. 
Folger v. U. S., 103 U.S. 30, 26 L.Ed. 
3604, 16) Ct.Cl. 634.) 0 (2) DULICS! (Of 
superintendent of the United States 
treasury building, performed by the 
chief clerk of the department. Upton 
ValWs Si LO CUCin46. (3) eServices 
of disbursing clerk of interior depart- 
ment, under appointment of secretary 
of interior as special disbursing 
agent of appropriations for the govy- 
ernment hospital for the _ insane. 
Hyans Vv. U. Si, 338-SiCt. 133, 226-U.sS: 
567, 57 L.Ed. 353 [aff 44 Ct.Cl. 549, 45 
Ct.Cl. 169] (in which case the court of 
claims also held that while the super- 
intendent of the hospital is under 
Rev. St. § 4839 (24 USCA § 165) ‘“‘the 


tains to the business of the office, recover additional 


responsible disbursing agent of the 
institution,” this refers only to dis- 
bursements for the support of the 
administrative expenses of the hos- 
pital, and not to disbursements for 
new buildings). (4) Inspector of 
electric light plants in the treasury 
department, performing services in 
installing an electric light plant for 
the buildings of the interior depart- 
ment, at the request of the secretary 
of the interior, and by the direction 
of the secretary of the treasury, al- 
though performed after hours, and in 
addition to regular duties. Woodwell 
VelUi S29 US Clb C6, zl eO. oar er De 
L.Ed. 919 [aff 41 Ct.Cl. 357]; Wood- 
well v. U. S., 41 Ct.Cl. 357 [aff 29 S. 
Cte 576) 2EL YOURS 83) 53) kde Oro: 


{c] Authorization by law.— 
Special act, authorizing lease of naval 
lands to naval officer, held to show 
intent of Congress to make exception 
to general statute providing that of- 
ficers, whose salaries are fixed by 
law, shall receive no additional al- 
lowance. Baker v. U. S., 27 F.(2d) 
863 [cert den 49 S.Ct. 185, 278 U.S. 
656, 73 L.Ed. 565]. 


{d] Holidays.—(1) Pay given to 
government employees for holidays 
where no work is performed is a 
gratuity which must be authorized by 
law. Exemption from work on holi- 
days does not carry with it the right 
to pay. If congress makes no pro- 
vision for payment to per diem em- 
ployees on holidays, their compensa- 
tion is limited to the time they are 
actually employed. Adams v. U. S., 42 
Ct.Cl. 191.> (2)=" But where a statute 
gives to certain employees pay with- 
out work on holidays, and they are 
required by the head of a department 
to render service on holidays, he may 
make provisions by regulation or con- 
tract for extra pay for services so 
performed. Adams v. U. S., supra. 


[e] Waiver of objection that extra 
services were in line of regular duty. 
—Where a United States officer made 
experiments in the line of his duty, 
and subsequently procured letters 
patent on improvements, which were 
used only by the United States, and 
the claim of his administratrix for 
compensation was referred by special 
act to the court of claims, to deter- 
mine if claimant’s intestate was the 
original inventor, and what amount 
of compensation, if any, within a 
specified amount, should be paid, the 
government, by referring the claim, 
waived the defense that the improve- 
ments were made within the line of 
the officer’s duty, and compensation 
should be made for the use of patent- 
ed improvements, and not for valua- 
ble suggestions. Dahlgren v. U..S., 
16 Ct.Cl. 30. 


1282 [65 C.J.] 


compensation for the additional service;**® and the 
eight-hour law,*? being a mere direction by the gov- 
ernment to its agents, is not a contract with its serv- 
ants, and gives the latter no right to extra compen- 
sation for working more than eight hours a day;*® 
but where a government employee renders two dis- 
tinct entire statutory days’ services in one calendar 
day of twenty-four hours, he is nevertheless entitled 
Such statutes have, 
no application to the case of two distinct offices, 
places, or employments, each of which has its own 
duties and its own compensation, which offices may 
both be held by one person at the same time,’° and 
thus an officer can be allowed extra compensation 
for services required by law to be performed, for 
which the law allows compensation, and which have 


to compensation for two days.®® 


66. Burr v. District of Columbia, 


17 Ct.Cl. 383. 


[a] Wight work.—Increased pay of 
employee of printing office for night 
work under the act of March 3, 1891 
CGeUens 506. at. 1084 rc 550) see 
Louis v. U. S., 37 Ct.Cl. 81. 


67. U.S. Rev. St. § 3738; Act Aug. 
TUS92) CMe be § Be iMU. ss. wt. ater 
340), as amended by Act March 3, 
1913 ¢ 106 (87 U. S. St. at L. 726, 40 
USCA § 321). 


68. Timmonds vy. U. S., 84 F. 933, 
28 C.C.A. 570 [foll U. S. v. Martin, 94 
DGS38400, 24a. mid.es 28 912 Ctl. 18715. 
Coleman v. U. S., 81 F. 824. See Col- 
lins v. U. S., 24 Ct.Cl. 340 (where a 
night watchman in a mint worked 
twelve hours a day instead of eight, 
there was no implied agreement on 
the part of the United States to pay 
him more than the daily wages to 
which he would have been entitled 
had he worked but eight hours). 


[a] Not inflexible rule. — The 
eight-hour law does not establish an 
inflexible rule for the payment of 
wages. Averill v. U. S., 14 Ct.Cl. 200. 


[b] Special contract.—The eight- 
hour law has no application to a 
special contract made since its pass- 
age, wherein a laborer contracted to 
work for the United States twelve 
hours each calendar day, at a rate 
agreed on, and accepted payment 
each month while in service. U. 8S. 
v. Martin, 94 U.S. 400, 24 L.Ed. 128, 
12 Ct.Cl. 87 [rev 10 Ct. ‘Cl. 276]. 


{c] Failure to object.—(1) One 
employed in the service of the United 
States, at a given monthly salary, 
who, without objection, works more 
than eight hours each day, and who, 
without protest, accepts the agreed 
monthly pay has no right of action 
against the government for additional 
compensation for such extra hours of 
labor, in the absence of an express 
contract therefor. Coleman v. U. S., 
81 F. 824. (2) Experienced fireman 
who entered the service with full 
knowledge that his . employment 
would be “under the 24-hour system,” 
and accepted his compensation with- 
out protest or complaint, and made no 
claim for compensation for more than 
eight hours’ service until the filing 

of suit, more than six months later, 

could not maintain an action for com- 
pensation for overtime under eight- 
hour laws. Swisher vy. U. S., 57.Ct. 
Cl.-123: 


[d] Effect of protest.—An em- 
ployee working on an annual salary 
who objected to working more than 
eight hours a day, but continued in 
the service, could not maintain an ac- 
tion for overtime. His protest availed 


UNITED STATES 


bracts? 


him nothing. Gordon v. U. S., 31 Ct. 
Cl. 254 (holding also that the original 
eight hour law, Rev. St. § 3738, ap- 
plying only to laborers, workmen and 


mechanics, did not include a night 
watchman). 
69. Garlinger v. U. S., 30 Ct.Cl. 473 


[dist U. S. v. Martin, 94 U.S. 400, 24 
LWd.-128, 12-Cuel. $72 Post v. U.-84 
PIMC OL = 2Aa Catt! as Si St. eo Oe Le 
U:iS7124; 37 Wid) 3923228 Ctl. 1555)! 
Harrison v. U.S. 26 C&Ch 2599. 


Owe Ue) Sis Saunders, 7 S.Ct. 467, 
120 U.S. 126, 30 L.Ed. 594, 22 Ct.Cl. 
482; Converse v. U. S., 21 How. (U. 
S.) 4638, 16 L.Ed. 192; In re Conrad, 


Lowes 641; Collier. v.05. S5,.223CECl 
25% Saunders Varela yey ork "Ct.Cl. 408 
{aff 7 S.Ct. 467, 120 was: 126, 30 L.Ed. 
594, 22° Ct.Cls 482]; CollinsipvwiwaoSy 


15 Ct.Cl. 22: [overr Jackson v. U. S., 8 
Ct.Cl.’ 354; 356]. -But see Talbot v.. U. 
S., 10 Ct.Cl. 426 (under Act Sept. 30, 
LSS OKI Ure Sos es et telin O42... cme ONlleSacks 
which provides that the accounting 
officers of the treasury “shall in no 
case allow any pay to one individual 
of the salaries of two different offices 
on account of having performed the 
duties thereof,’’ one who holds at the 
same time a clerkship in the treasury 
and another in the attorney-general’s 
office is debarred from recovering the 
salary of one if he has been paid the 
salary of the other). 


[a] Reason for rule.—These sec- 
tions were intended to fence against 
arbitrary extra allowances in each 
particular case, but not to apply to 
distinct employments, with salaries 
or compensation affixed to each by 
law or by regulation. Hiero’s Case, 5 
Op. Atty.-Gen. 765 [quot with appr 
U. S. v..Saunders, 7 S.Ct. 467, 120 U. 
S. 126, 129, 30 L.Ed. 594, 22 Ct.Cl. 482]. 
But see Stansbury v. U. S., 8 Wall. 
CUES.) es; o Wo Hides by) (av Cue lhias ¢ 
(where the court says that the act of 
Aug. 28, 1842 [5 U. S. St:.,at Ll, 510; 
5 USCA § 70], was passed to prevent 
the detailing of officers with fixed pay 
to perform duties outside of their 
regular employment, and pay them 
for it, when the government was en- 
titled without double pay to all of 
their services). 


{b] Army officer is not prohibit- 
ed by law from holding an office in 
an executive department nor from 
receiving the salary thereof in addi- 
tion to his retired pay. Collins v. 
UN SLs iCt.Chir 22: 


[ec] When offices or places not dis- 
tinct.— Disbursing clerk in treasury 
department appointed disbursing 
agent for appropriation for post of- 
fice at Washington did not hold two 
distinct offices or places within this 
rule » Bartlett Vv. -U.s S639) CECL 


limits of his office.7? 


[§ 45, 


no connection with the duties of the office he holds,*1 
and while the head of a department can appoint as 
agent one already holding office, he cannot require — 
such officer to perform without compensation such 
duties, if they are foreign to his office, or make it 
necessary for him to act outside of the territorial 
Where one employed by the | 
head of a department performs services or incurs 
expenses not provided for in the contract the head 
of the department may allow him compensation — 
though not strictly within the letter of the con- 
The rule above stated that such statutes 
do not apply to two distinet offices, places or employ- 
ments has been applied to a statute prohibiting the 
receipt of compensation for two offices when ex- 
ceeding a specified maximum.74 


A notary in the 


Laff 25 S.Ct. 433, 197 U.S. 230, 49 L.Ed. © 


735, 40 Ct.Cl. 521]. 


[d] Compatibility of offices.—Rev. 
St. § 1765 (5. USCA, §' 70) does mot 
apply when the two employments are 
not incompatible and carried on at 
the expense of one of them and when 
there is no distorting for purpose 
of payment of one office into two. U. 
Si-¥e Javans, LbsDiCu 28d. 


71. Converse v. U. S., 21 How. (m3 
S.) 463, 16 L.Ed. 192; Minis v. U. 
15-"Pet: CGS!) P5423, 4910 | Enid: 791" 


Gratiot v- UL S.515 Pet. (U.S.) 336, 10 
EH. 3759; Ue S. v. Nourse, 6 Pet. (U. 
S.) 470, 8 L.Ed. 467; U. S. v. Stowe, 
19 F, 807. See U. S. v. Duval, 25 F. 
Cas.No. 15,015, Gilp. 356 (where a 
public officer at the request of the 
head of a department performs other 
public duties than those properly be- 
longing to his office he is entitled to 
extra compensation). But see Stans- 
bury v. U. S., 8 Wall. (U.S.) 33, 19 Le 


Ed. 315, 7 Ct.Cl. 87 (extra compensa- — 


tion to clerk in the interior depart- 
ment for going to Europe and prepar- 
ing for the department an account of 
an industrial exposition was prohibit- 
ed by the act of Aug. 23, 1842 [5 U. 
S: St. at-L.°5105, 5 USCA.S 701: 


[a] Services outside scope of em- 
ployment.—Officers and agents of the 
government are not forbidden to re- 
ceive extra compensation for services 
rendered entirely apart from their 
official functions, but only for serv- 
ices required of them. within the 
scope of their employment. U. S. v. 
Stowe, 19 F. 807. 


[b] Collector of port of Boston 
having been selected as agent to pur- 
chase supplies for the lighthouse serv- 
ice throughout the United States, and 
having performed these duties, was 
entitled to the compensation estab- 
lished by law for the service, so far 
as it was outside of his district. 
Converse v. U. S., 21 How. (U.S.) 463, 
16 L.Ed. 192. 


72 Renee v. U. S., supra. 


73. v. Cadwalader, 25 F.Cas. 
No. 14, 766" ‘Gilp. 563. 


74. U.S. v. Brindle, 4 S.Ct. 180, 11@ 
U.S. 688, 28 L.Ed. 286 [expl in U. Ss. 
Vv. Saunders, 7 S.Ct. 467, 120 U.S. 126, 
30 L.Ed. 594, 22. Ct.Cl. 482] (where 
the court without any discussion of 
the diffarence in the statutes in- 
volved held on the authority of Con- 
verse v. U. S., 21 How. 463,,16 L.Ed. 
192, that Act’ Aug. 31, 1852, § 185. 
USCA § 58 note) did not apply toa 
land office receiver appointed as 
special receiver and superintendent to 
assist in disposing of Indian trust 


3381 lands). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 45-47] 


District of Columbia is an officer of the government,*® 
but indefinite per diem compensation does not con- 
stitute salary as used in such a statute.7® An ap- 
pointment will be so construed as not to violate such 
statute.77 Compensation for extra services per- 
formed under the sanction of the government, but 
not within the line of official duty, should be grad- 
uated by the amount paid for like services under 
similar cireumstances.7§ 


[§ 46] c. Reimbursement of Expenditures. Unit- 
ed States officers are entitled to allowance of and 
reimbursement for disbursements or expenditures 
lawfully ineurred in the discharge of their duties,’® 
such as office rent and other similar expenses,®° and 
the expenses of necessary clerical assistance,*! but 
not the expense of employing one to do the identical 
work which the officer was employed to do himself.*? 
Where government officers incur extraordinary ex- 
penses in the performance of their duties, the pay- 
ment of which is not specifically provided for, the 
president is authorized by statute to allow the pay- 
ment thereof;** but the president alone is vested 
with this power,** and no action will lie for the 
money paid out when allowance has not been made 
by the president.£® An officer cannot recover re- 
imbursement for expenses the incurring of which 
was in disobedience to his superior’s command.®° 
When a statute authorizes the head of a department 
to make allowances for extra labor and expenses in- 
eurred by officers in the discharge of special duties, 
there can be no recovery in the absence of such an 
allowance,’7 and a counterclaim for such expenses 
should show that claimant’s office was within the 
statute authorizing such allowances.8®& As payment 
of salaries by the disbursing officer’s check is the 


V5a) Packwyey UayS:,.41. CuCl. 
(under the act of July 31, 1894, [5 US 4651; 
CA § 62] if notary accepts an office 81. 


UNITED STATES 


ale ie 78 F. 456 [aff 83 F. 
Luse v. U. S., 


McCallum v. U.S., 44 Ct.Cl. 194 


[65 C.J.] 1283 


manner provided by law,’® an officer is not entitled 
to reimbursement for any expense of securing pay- 
ment of the check.®° 


Traveling and subsistence expenses. Officers and 
employees traveling on official business usually re- 
ceive their traveling and subsistence expenses,?! un- 
der departmental regulations,®? or by the terms of 
the appointment.®? That absence from the designat- 
ed post of duty is of short duration does not defeat 
the right to subsistence.°**> The commissioner of 
internal revenue is authorized by statute to desig- 
nate the posts of duty of internal revenue em- 
ployees,®®> and he may designate Washington as an 
employee’s post of duty, though he performs none 
of his duties there.®® 


[§ 47] d. Payment, Allowance, and Recovery— 
(1) In General.®? The rules relating to the payment, 
allowance, and recovery of claims against the Unit- 
ed States generally®® apply to claims for the com- 
pensation or fees of officers.°® An officer appointed 
by the head of a department, whose duties belong 
properly within the province of that department, can- 
not lawfully receive his salary or expenses in any 
other way than on a requisition, and through the 
head of that department.1. An employee is estopped 
from claiming a portion of his salary paid to a sub- 
stitute by accepting the balance without protest.? 
A person employed by the proper officer of the gov- 
ernment may recover for the services necessarily 
required by the government, notwithstanding the 
fact that the appropriation for the work has been 
exhausted.’ It is held to be against public policy 
to allow a secret service agent to recover against 
the government in an action at law. One whose 


91. See cases infra notes 92-96. 


92. See Ward v. U: S., 60 Ct.Cl. 
1002 (involving regulations of depart- 


97, 27 C.C.A. 
35 Ct.Cl. 164. 


the salary of which is two thousand 
five hundred dollars, he is precluded 
by the statute from receiving any 
compensation for services rendered as 
notary to the government). 


76. U. S. v. Shea, 55 F.(2d) 382 
(one holding position of court mes- 
senger at fixed salary could hold posi- 
tion of court crier ‘and receive per 
diems therefor, amount of which in 
any year was uncertain, and which, 
added to fixed salary, might make ag- 
gregate compensation exceed $2,000). 


77. McMath v. U. S., 51 Ct.Cl. 356 
[aff 39 S.Ct. 31, 248 U.S, 151, 63 L.Ed. 
177] (where to so hold would involve 
a construction that the appointment 
was invalid under Act July 31, 1894, 
the court must adopt the view that 
the claimant was not appointed to 
two offices). 


Ass OR MSI S16 
18, 8 L.Ed. 593. 


79. U. S. v. Reed, 17 S.Ct. 919, 167 
U.S. 664, 42 L.Ed. 317; Swigett v. U. 
Saecs Bs, 456) farts S3r Wh. 97427 yC.CiA, 
465]; U. S. v. Roberts, 10, F., 540; 
Luse v: U. S.,:35;Ct.Cl.. 164; Glenn v. 
U. S., 4 Ct.Cl. 501; Todd v..U. S., Dev 
Ct.Cl. 145, § 594. But see Clay v. U. 
S., Dev.Ct.Cl. 25 § 34. 


[a] Bxpenses incurred on request. 
—Department circular suggesting 
that consul procure characteristic 
articles for exhibition at exposition 
held to entitle | him to reimbursement. 
Leavitt v. U. 8., 34 F. 623. 


SOMO oouve eed, 17S. Ctr 91 9) 91167 
U.S. 664, 42 L.Ed. 317; Swigett v. U. 


Ripley, 7 Pet. (U.S.) 


(where person was appointed to edit 
laws of United States at fixed com- 
pensation and expenses necessarily 
incident to performance of his duties 
employment of a typewriter was a 
proper expense). 

82. McCallum y. U. S., supra (per- 
son appointed to edit the laws of the 
United States at a fixed compensation 
and ‘“‘such expenses as shall be nec- 
essarily incident to the performance 
of your [his] duties” cannot employ 
a lawyer to assist him in his work 
and recover for it as an expense nec- 
essarily incident). 

83. U.S. Rev. St. § 846 (28 USCA 
§ 577). | 

4. Stanton v. U. S., 37 EF. 252 
[mod on other grounds 70 Be SOO? 
Ce AS AND ls 

85. Stanton v. U. S., supra. 


s6. U.S. v. Gunnison, 15 S.Ct. 152, 
155. U.S: 389, 39) L:Eid, 195, 30 -Ct.Cl. 
485. 


87. U. S. v. Davis, 25 F.Cas.No. 
14,927, Deady 294 (under Act June 22, 
1854 [10 U. S. St. at L. 293] author- 
izing postmaster-general to make al- 
lowances to postmasters at separat- 
ing and distributing offices). 


ss. W. S. v. Davis, supra. 


89. Rev. St. § 3620 (31 USCA § 
492). 
SOn HALTS Wahl mses Omen Ct. eke wal 


(where by reason of rate of exchange 
officer received less from bankers 
who cashed his pay checks than if he 
had been paid in money), 


ment of agriculture). 


93. See Simonstad v. U. S., 71 Ct. 
Cl. 436 (where prohibition agent was 
appointed at specified salary and ac- 
tual and necessary expenses). 


94% Ward v. U. S., 60 Gt.Cl.. 1002 
(inspector in department of agricul- 
ture whose designated post was in 
Washington but who was in Alexan- 
dria, Virginia, at meal time was en- 


titled to reimbursement for such 
meal). 
95. Act April 17,1900, e 192 § 1 


(31. U. S. St. at L. 107), as’ amended 
by Act May 10, 1916, ¢ 117 § 1 (30 U. 
S. St. at L. 87). 


96. Simonstad’ v. U. -Si,.-71' ‘Ctcr 
436 (so holding as to prohibition 
eee right to subsistence expens- 
es). 

97. aches see supra § 43. 

98 See infra §§ 148-174. 


9950 SUES. We ies 26 F.Cas.No. 
15,657, 1 McLean 306 


1. Goodman v. U. Sl CeC@l mugs 
2.> ‘Chisolm yv.cU-) Sin 20Ct. Cla.04- 
So neve Ui s.. Ie OUOlertooe 


4. De Arnaud v. U. S., 26 Ct.Cl. 370 
fafi 146S.Ct. 374 151 qUeS. 483,038) cla: 
Ed. 244, 29 Ct.Cl. 555, and foll Totten 
Vee S:f 92: U.S.) 1055) 23) L.Wds. 605, 00 
Ciel SZ. 


[a] Reason for rule.—If on con- 
tracts of such a nature an action 
against the government could be 
maintained in the court of claims, 


1284 [65 C.J.] 


appointment provides that his compensation will 
be subsequently fixed cannot recover until it has 
been allowed and fixed.’ It is provided by statute 
that no suit by an officer to recover fees shall be 
allowed unless an account shall have been rendered 
and finally acted upon as required by law,® but this 
does not apply to a suit for an expense allowance 
provided by statute.? Prior to this statute, it was 
not a defense to an action by a government employee 
against the government, to recover his fees, that his 
claim had not been audited by the officials of the 
executive department, nor that it had been disal- 
lowed by such officials.® 


[§ 48] (2) Deductions and Offsets. The United 
States may withhold pay due an officer, and apply it 
to debts from him to the United States, as an officer 
or an individual,® and where an officer has been 
overpaid by mistake, the excess is a proper subject 
of counterclaim in an action by the officer to recover 
salary accruing after the overpayments;*° but it 
has been held that accounting officers of the gov- 
ernment cannot set off disputed items of account 
against salaries of officers fixed by statute,*? and 
in a suit by an officer for fees, when the United States 
pleads any affirmative matter, such as set-off, the 


[a] 


UNITED STATES 


Stale demand.—Where the ac- 


[§$§ 47-50 


burden is on them to prove it, and not on the peti- 
tioner to disprove it.12 The salary paid a depart- 
mental clerk cannot be set off against a claim for 
work performed under an earlier employment to 
do the same work.? 


[§ 49] (3) Limitation of Actions.1* Under the 
statute of limitations, every claim against the United 
States cognizable by the court of claims is forever 
barred, unless the petition setting forth a statement 
thereof is filed in court within six years after the 
claim first accrues.1® A claim for compensation for 
services accrues when the services are rendered,*® 
or, at latest, when they are terminated.17 


[§ 50] e. Recovery by Government of Compensa- 
tion Paid. The government may recover back from 
an officer,!® or his assignee,!® compensation paid for 
the officer’s services, under a mistake of fact or in 
consequence of misrepresentations;7° but it cannot 
recover, as paid under a mistake of law, money paid 
as salary to one who, if not de jure, was at least 
de facto, an officer.21 Whether the government 
may recover money paid as compensation under a 
simple mistake of law has not been definitely de- 
termined,?? and recovery has been permitted in some 
cases,?* and denied in others.2* Such recovery will 


agreed to pay one thousand five hun- 


whenever an agent should deem him- 
self entitled to greater or different 
compensation than that awarded to 
him, the whole service in any case, 
and "the manner of its discharge, with 
the details of dealings with indi- 
viduals and officers, might be ex- 
posed, to the serious detriment of the 
public. A secret service, with liabil- 
ity to publicity in this way, would be 
impossible; and, aS such services are 
sometimes indispensable to the gov- 
ernment, its agents in those services 
must look for their compensation to 
the contingent fund of the depart- 
ment employing them, and to such al- 
lowance from it as those who dis- 
pense that fund may award. Totten 
wi Wh Sy OR LOSE Oey ik dow Dels OMy kal 
Ct.Cl. 182. 


Be LituSuW ee Uvusie on ©. Cli i265 


6 Jud. Code § 145 par 2 (28 USCA 
§ 250). 


ARCO Adin VerOue enc Hecke LGD 
(so holding as to suit by a judge of 
the commerce court to recover the 
expense allowance provided for by 
Jud. Code § 200 [28 USCA § 41 (27) 
note]). 


Sess eV ut Chyny Oiler b io, elt oO, 
C.A. 233. 


9 Gratiot v. U. S., 15 Pet. (U.S.) 
336, 10 l.Hd. 759: But see Dillon v. 
Groos, 299 F. 851 (where it is said 
that debts due the government, 
though reduced to judgment, may not 
be set off against the salary “demand” 
of any officer whose salary is fixed by 
statute). 


10;)) U.S. Ve burchard, (8S S:Ct, 18/32; 
WAS. WORSE Bey Bil oR Oe: 662, 23 Ctl. 
495. 


Ld eon Vea GLOOS e200. Sinil 
(holding also that Rev. St. § 236, as 
amended by Budget Act June 10, 1921, 
§ 305 [81 USCA § 71] confers no au- 
thority on the comptroller-general to 
arbitrarily withhold, on an ex parte 
examination, the salary of an officer 
whose compensation is fixed by law). 


12. Jones v. U. S., 39 F. 410 [rev 
on other grounds 13 S.Ct. 437, 147 U. 
S672, 0% Lea. 320% 


count of an army chaplain was set- 
tled during his lifetime, a restated 
account, consisting of errors and 
omissions, the latest item being more 
than twenty years old, is insufficient 
to sustain a set-off on behalf of the 


government. Patterson v. U. S., 28 
Cree s2i 
13. McCallum v. U. S., 44 Ct.Cl. 


194 (where plaintiff was employed to 
edit laws of congress, but congress 
provided that such work should be 
done by law clerk appointed by secre- 
tary of state, and plaintiff was then 
appointed a law clerk to do such work 
and perform such other duties as the 
secretary might require, and made 
claim under the earlier appointment 
for the portion of the work done be- 
fore his appointment as law clerk). 


14. TGimitation of action under dis- 
bursing officer’s act see infra § 62. 


15. U.S. Rev. St. § 1069, Jud. Code 
§ 156 (28 USCA § 262). 


aGle Tituss ve UlIS 16 CECI 206 
(claim of an assistant special agent 
of the treasury for a percentage on 
cotton collected). 


U7e WP NLUMC UG ve Ones. wee omet. Cl 409 
fatty 4 SiCU CLIO eT 0 Was. O00 at les 
Ed, 1184, 29 Ct.Cl. 558] (any right of 
action by Supervising architect of 
treasury department for cdmpensa- 
tion as architect of government build- 
ing accrued not later than date of 
his resignation and refusal to con- 
tinue as architect of such building). 


LS) eadeaniva Une ore Om © Cameonoe 
Bae U.S. 439, 32 L.Ed. 997, 24 Ct.Cl. 
529. 


UCBs ABiy Shy ai MEARE Vall DRO WON, 
(where an army Officer’s salary, which 
has already been paid, is again paid 
by mistake by a paymaster to the 
officer’s assignee, by a check on the 
United States treasury, the United 
States may itself sue to recaqver the 
money from the assignee). 


20. Sanborn v. U. S., 10 S.Ct. 812, 
TS, Oe Sore leno dele Eo dal 25 


[a] What constitutes mistake of 
fact.—Where the secretary of state 


dred dollars extra compensation for 
editing the laws of an extraordinary 
session of congress and congress ap- 
propriated the money, it cannot be re- 
‘covered back upon the ground that it 
exceeded the compensation fixed by 
the original contract or that it comes 
within the rule that money paid in 
mistake of fact can be recovered back. 
McCallum v. U. S., 44 Ct.Cl. 194. 


21. Badeau v. U. S., 9 S.Ct. 579, Fee’ 
U.S. 439, 32 L.Ed. 997, 24 Ct.Cl. 529 


22. See McElrath v. U. S., 102 U. 
S:.426, 26) i. Eid.) 189) 16 CtCl. 630 
(where this question is referred to, 
but not decided). 


23. See cases infra this note. 


[a] Illustrations. — (1) Where 
claimant did not abide by settlement 
of his claim but sued to recover an 
additional amount the government 
could recover money paid under a 
misapprehension of law. McElrath v. 
U. S., 102 U.S. 406, 26 L.Ed. 189, 16 
Ct.Cl. 630. (2) Where an army pay- 
master has paid an officer a sum as 
a commutation allowance through an 
error of law, the United States is not 
bound by such payment, and may re- 
cover the money so paid in a proper 
action, with interest from the date 
when the officer’s accounts were set- 
tled by the ‘treasury department, at 
the rate established by the laws of 
the state in which the action is 
brought. U.S. v. Demsey, 104 F. 197. 


24 See cases infra this note. 


[a] Iuustrations.—(1) Settlement 
of claim for compensation made in 
good faith under mistaken construc- 
tion of statute could not be reopened 
by one party without consent of the 
other so as to allow money paid under 
it for services actually rendered to be 
recovered back. Hedrick v. U. S., 16 
CECE SE: _ (2) Though order of presi- 
dent placing army Officer on retired | 
list after he had been wholly retired 
was void where the officer was sub- 
jected to all of the disqualifications 
and performed all of the duties of a 
retired officer and was paid the emolu- 
ments of such officer they could not 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 50-51] 


not be allowed where the government has delayed 
its action for years during which it has knowingly 
acquiesced in the officer’s accounts and when such 
recovery would result in irreparable injustice to the 
In a suit to recover an overpayment, pay 
and emoluments fixed by acts of congress must be 


officers.° 


proved by such acts.?® 


[§ 51] 6. Liability—a. Official Acts, Negligence, 
The rule that of- 
ficers,?® and agents of a disclosed primcipal,?® are 
not personally liable on contracts made by them with- 
in the scope of their authority applies to officers,*° 
and agents,*! of the United States, who are not per- 
sonally liable even though their contracts are under 
seal,?? but may make themselves liable by an express 
Nor are they, in general, person- 
ally liable for anything done by them within the 
scope of their delegated authority,*4 especially when 
‘ratified by the president and congress,*> nor for 


or Misconduct—(1) In General.?7 


undertaking. 


be recovered back, but the amount 
paid before he was placed on the re- 
tired list could be recovered. Miller 
Naren sed OO. Climo Se 


25. Walker v. U. S., 139 F. 409 [aff 
148 FH. 1022,-79 C.C.A. 392). 


26. Wetmore v. U.S.,10 Pet. (U.S.) 
647, 9 L.Ed. 567 (army register pub- 
lished by the adjutant and inspector- 
general of the army, containing the 
general regulations of the army, 
names of officers, dates of commis- 
sions, promotions, resignations, etce., 
is not admissible in evidence to prove 
the pay and emoluments of officers in 
the service). 


27. Liability of United States for 
rig of officers and agents see infra 


28. See Officers § 332. 
29. See Agency § 486. ° 


3G; Hodgson v. Dexter, 1 Cranch 
(U.S.) 345, 2 L.Ed. 130; Balcombe v. 
Northup, 9 Minn. 172. 


31. U. S. Shipping Board Emer- 
gency Fleet Corporation v. Galveston 
Dry, Dock, &- Construction =Co,, 13. 
(2d) +607 fEceert den 47-S.Ct. 237, 7273 
US 725, 71 L.Bds 860). 


32. Hodgson v. Dexter, 1 Cranch 
(U.S.) 345, 2 L.Ed. 130. 


23. Williams v. Harbaugh, Tapp. 
(Ohio) 24. See Delano v. Goodwin, 
48 N.H. 208, 97 Am.D. 601 (even 
though there be a presumption that 
a public officer acts as such in mak- 
ing contracts, there was no such pre- 
sumption when the fact that the par- 
ty claimed to be acting as a United 
States official was not made known 
to the other party). 


34. Lamar v. Browne, 92 U.S. 187, 
23 L.Ed. 650; Jackson v. Baker, 24 
App.D.C. 100; Forbes v. Chuoco Tiaco, 
16 Philippine 534; Davis v. Young, 
(Tex.Civ.App.) 248 S.W. 409. But see 
Orr v. Quimby, 54 N.H. 590 (agent of 
the United States, entering on and do- 
ing injury to land, in the service of 
the coast survey, under authority of 
Gen. St. ¢ 132, will be liable to an ac- 
tion of tort, unless such entry and 
injury are reasonably necessary for 
the purposes of the coast survey). 


{a] Captured and abandoned prop- 
erty act.—(1) The act of congress of 
March 3, 1863, provided for the taking 
by special agents of the treasury de- 
partment of property captured by the 
military forces of the United States 
or abandoned in districts declared to 
be in insurrection, and that any per- 
son claiming to have been the owner 
of such abandoned or captured prop- 
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the acts of a predecessor,*® or associates,?7 or of 
subordinates,?8 at least when not acting under their 
specific directions.®® 
department is not liable in damages on account of 
official communications made by him pursuant to 
an act of congress, and in respect of matters with- 


Thus the head of an executive 


in his authority, by reason of any personal or mali- 


es.*1 


erty might prefer his claim thereto in 
the court of claims within two years 
after the suppression of the rebellion. 
The remedy in the court of claims 
was exclusive, and detinue against 
the special agent for such property 
would not lie. Elgee v. Lovell, 8 F. 
Cas.No. 4,344, 1 Woolw. 102 (holding 
also that a plea by a treasury agent in 
detinue based on the act of March 3, 
1863, providing for the recovery of 
property abandoned or captured in 
any portion of the United States des- 
ignated as in insurrection, which does 
not aver that the ‘district in which the 
property was taken had been declared 
in insurrection is bad). (2) Nor could 
a treasury agent, acting under color 
of the act, under which he is appoint- 
ed, or under a mistaken sense of duty, 
be held responsible in a suit at law, 
or other personal proceeding. Mc- 
Leod v. Callicott, 16 F.Cas.No. 8,897, 
Chase 443. 


[b] Shooting at car.—Deputy col- 
lector of Customs authorized under 
Rev. St. § 3061 (19 USCA § 482), to 
stop, search, and examine vehicle for 
merchandise introduced into the Unit- 
ed States contrary to law, who was 
informed that one was introducing 
opium from Mexico by means of a 
motor car, was not liable for assault 
in shooting at tires, where the occu- 
pants failed or refused to stop though 
shot passed through the top of the 
car. Ex parte Beach, 259 F. 956. 


35. O’Reilly De Camara v. Brooke, 
28 S.Ct. 489, 209 U.S. 45, 52 L.Ed. 676 
(ratification by the executive, con- 
gress, and the treaty-making power, 
of the action of the military governor 
of Cuba in abolishing a hereditary 
office, with its emoluments, makes his 
act that of the United States, and 
exonerates him from all liability as 
for a tort in violation of the law of 
nations, or of a treaty of the United 
States). 


yas Tucker vy. Nebeker, 2 App.D.C. 
326. 


37. Lajoie v. Milliken, 136 N.E. 
foc 242 Mass. 508 (fuel administra- 
tor). 


33. Mores v. Jackson, 60 F.(2d) 
598; Malewicki v. Qvale, 298 F. 301; 
Lajoie v. Milliken, 136 N.E. 419, 242 
Mass. 508; Turley v. O’Donnell, 48 
Pa.Super. 52. 


{a] Fuel administrator, appointed 
under Lever Act Aug 10, 1917, while 
performing official duties for the gov- 
ernment, was not liable for the acts 
of his subordinates. Lajoie v. Milli- 
ken, 136 N.E. 419, 242 Mass. 508. 


{b] Engineer acting aS overseer 


cious motive that prompted his action,*® and where 
a public act or order rests in the president’s execu- 
tive discretion, neither he nor his authorized agent 
is personally civilly responsible for the consequenc- 
But federal officers and agents are personally 
liable at law in the ordinary forms of action for 
illegal official, ministerial acts, or omissions, to the 
injury of an individual;*? and the fact that one is 
an officer of the United States, and is acting under 
its orders, gives no justification for the retention of 
premises held by him under that authority against 
the claim of the true owner;*? and an officer of the 


of work on a dam was not liable for 
negligence of workmen in connection 
with a blast. Turley v. O’Donnell, 48 
Pa.Super. 52. 


[c] Federal prohibition director.— 
Under National Prohibition Act 1919, 
tit 2 §§ 1, 28, 38 (18 USCA § 641; 27 
USCA §§ 45, 61) federal prohibition 
director has no right to hire or dis- 
charge those under him, and he is not 
liable for negligence or unauthorized 


acts of his deputy. Malewicki v. 
Qvale, 298 F. 301. 
{d] Prohibition administrator.— 


Count of complaint, alleging illegal 
search by agent for United States un- 
der supervision of prohibition admin- 
istrator, who did not participate in 
or direct search, stated no cause of 
action against latter. Mores v. Jack- 
son, 60 F.(2d) 598. 


[e] Contractor not within rule.— 
Transfer company, having contract to 
transport mails, was liable for neg- 
ligence of mail truck driver as 
against claim that both were agents 
of government. Pryor Brown Trans- 
fer-Co. v. Gibson, 290 S.W. 338, 154 
Tenn. 260, 51 A.L.R. 193. 


39. Murphy v. Emigration Com’rs, 
28 N.Y. 134, 27 How.Pr. 41. 


40. Spalding v. Vilas, 16 S.Ct. 631, 
161 U.S, 483, 40 L.Ed. 780 (an attorney 
for persons having claims against the 
government on account of a readjust- 
ment of their salaries as postmasters 
has no right of action against the 
postmaster-general because, he in- 
formed. them that no attorney’s serv- 
ices were necessary, and that they 
were under no legal obligation to re- 
spect any transfer, assignment, or 
power of attorney which U. S. Rev. 
St. § 3477 [81 USCA § 203] declared 
null and void). 


41. Durand v. Hollins, 8 F.Cas.No. 
4,186, 4 Blatchf, 451 (interposition of 
the president abroad for the protec- 
tion of a citizen). 


42. Isaac v. Googe, 284 F. 269; 
Crawford v. Hidman, 129 F, 992: U. 
S. v. Kendall, 25 F.Cas.No. 15,517, 5 
Cranch C.C, 163 [aff 12 Pet. 524, 9 L. 
Hid. 1181]; State v. Wisconsin Tele- 
phone Co., 172 N.W. 225, 169 Wis. 198. 
See In re Lewis, 83 F. 159 (federal 
officer who, in the performance of 
what he conceives to be his official 
duties, transcends his authority, and 
invades private rights, is answerable 
therefor to the federal government, 
and may be liable to individuals in- 
jured by his action). 


U. 8. v. Lee, 1 S.Ct. 240, 106 U. 


43. , 
S. 196, 27 L.Ed. 171; Grisar v. Mc- 
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United States may be sued in the cireuit court for 
infrmgement of a patent, notwithstanding that all 
his acts in relation thereto have been performed un- 
der the orders of the government.** But govern- 
ment agents are not liable to one who voluntarily 
complies with their suggestions, even if they are 
unauthorized,*® nor to one who consents to their 
acts because of threats not amounting to duress.*° 
Where a government officer injures a citizen by a2 
official act, he is liable, not only for actual damages, 
but for exemplary damages as well, if he proceeded 
in malicious or wanton disregard of the citizen’s 
rights.*7. In an action for neglect of an official du- 
ty, compliance with statutory requirements in the 
nature of conditions precedent, should be alleged.*® 


Liability to account for secret profits. An officer 
may be required to account: for secret profits re- 
ceived in connection with a government contract,*® 
and recovery is not limited to the property into which 
the illicit gains may be traced, the government be- 
ing entitled to a personal judgment,°® and when a 
contract, whether called one of agency or one of 
gale, creates a fiduciary relation and requires a party 
to account for the proceeds of government property, 
he must account honestly therefor, and can be held 
accountable for secret profits.*} é 


[§ 52] (2) Jurisdiction of State Courts, When 
an officer, in the performance of his duty under the 
laws of the United States, exceeds his authority, 
he may be sued in the state courts by any person 
injured by reason thereof,®? and when acting with- 
out the scope of his employment is amenable to the 
laws of a state, while within its limits;°* and the 
mere fact that when the acts complained of were 


Dowell, 6 Wall. (U.S.) 868, 18 L.Ed. 
863; Meigs v. M’Clung, 9 Cranch (U. 
S.) 11, 3 D-Ed: 6389; , Head v. Porter, 
48 F. 481; San Francisco Sav. Union 
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CA § 201), as to notice of contest, and 
§ 127 (2 USCA § 223), as amended as 
to forwarding testimony). 


Carter, 30 S.Ct. 515, 


a 
+ 


[§§ 51-538 


done he was an officer of the United States charged 


with certain duties to that government will not af- | 


ford him immunity from prosecution under the laws 
of the states, nor ‘will the mere fact that he claims 
that the acts done were within the line of his official 
duty afford him protection if the acts are such as to 
show that the claimed immunity is a mere subter- 
fuge;°* and where a United States officer is pro- 
ceeded against in a state court, it is not enough for 
the officer to assert that he is acting in an official 
capacity as a representative of the United States, 
in order to deprive the state court of jurisdiction; 
but he must show that the right of the United States 
is such as to justify him in his action.®> But an 
officer or agent of the United States, engaged in 
the performance of a duty arising under the laws 
and authority of the United States, is not liable to 
a criminal prosecution in the courts of a state for 


acts done by him in his official capacity, and in the 


performance of his duty,°® particularly where there 
is no criminal intent;°7 and when an officer of the 
United States is held in custody by the process of 
a state court for an act done within the authority 
conferred on him by the laws of the United States, 
the United States government may protect itself 
by procuring 'the release of such officer through its 
judicial department;°® and it is not a sufficient rea- 
son for refusing his release upon habeas corpus that 
he may raise the question of his immunity in the 
state court, and carry the matter by writ of error 
to the United States supreme court, if necessary.®® 


[§ 53] b. Official Bonds—(1) In General. Goy- 
ernment officers and agents may be required to give 
bonds for the faithful performance of their official 
duties,°° and often are so required by statute.** 


prosecution under state laws pre- 
scribing the manner in which oleo- 
margarine shall be used in eating 
houses. In re Thomas, 87 F. 453, 31 
C.C,A.; (80, [aff 19. S.Ct.453, 173, 0ees 


136 U.S. 578, 34 L.Ed. 540 (foll Wright 
v. Roseberry, 7 S.Ct. 985, 121 U.S. 488, 
30 L.Hd. 1039)]. 


Liability of United States to be 
sued see infra § 176 et seq. 


44, Head v. Porter, 48 F. 481 (a 
carefully considered case). 


45. Wiajoie v. Milliken, 136 N.E. 
419, 242 Mass. 508 (coal dealer, who 
voluntarily and without coercion sold 
coal at the prices fixed by a local fuel 
committee appointed under Lever Act 
Aug. 10, 1917 cannot hold the mem- 
bers of the committee liable for his 
losses). ' 

46. Lajoie v. Milliken, supra 
(threat by a local fuel committee, ap- 
pointed under Lever Act Aug, 10, 1917, 
that if coal dealer did not consent to 
diversion of shipments of coal they 
would take steps to prevent him from 
getting coal, did not constitute du- 
ress, as it would naturally have been 
intended and understood to mean that 
legal] methods to that end would be 
adopted). 


47. Crawford v. Hidman, 129 F. 
992. 


48. Prioleau v. Trimble, 261 F. 454, 
49 App.D.C. 112 (declaration of con- 
testant of seat in House of Represen- 
tatives in action against clerk of that 
body for alleged failure to print tes- 
timony forwarded to him held bad in 
not showin, by proper allegations, 
compliance with Rev. St. § 105, (2 US 


217 U.S. 286, 54 L.Ed. 769, 19 Ann.Cas. 
594 [aff 172 F. 1, 96 C.C.A. 587] (army 
engineer in charge of a harbor im- 
provement, who secretly received 
from the contractors a proportion of 
the abnormal profits realized by them 
in the execution of their contracts, 
may be required to account without 
any showing of any specific abuse of 
discretion on his part, or of any ac- 
tual loss to the government by fraud 
or otherwise). 


50. U.S. v. Carter, supra. 


51. Philips v. U. S., 59 F.(2d) 881, 
61 App.D.C. 206 [cert den sub nom. 
Fidelity & Deposit Co. of Maryland 
v. U. S., 53 S.Ct. 88] (contract held 
to create fiduciary relation obliga- 
ting defendants to sell government’s 
lumber at best price obtainable and 
honestly account for proceeds). 


562. In re Fair,’ 100 BE. 149> In‘re 
Waite, 81 F. 359 [aff 88 F. 102, 31 C. 
C.A. 4038]. 

53. State v. Waite, 
101 Iowa 377. 

54. In re Waite, 81 F. 359 [aff 88 
B02 Sle OCA 208: 

55.. Fay v. Locke, 87 N.E. 758, 201 


70 N.W. 596, 


Mass. 387, 181 Am.S.R. 402. 
56. Cunningham v. Neagle, 10 S. 
CEIVED Si sibs UGS.) en Oa LEDC aD Dae din 


re Fair, 100 F. 149; In re Waite, 81 
i. 359 {aff 88 Fh. 102, 81 C.C.A. 403]. 


[a] Tllustration.—The governor of 
a soldiers’ home is. not subject to 


276, 43 L.Ed. 699]. 


57. In re Fair, 100 F. 149; 
Lewis, 83 F. 159. 

58. In re Fair, 100 F. 149. 

59. 
ES L02 stil CoASs 4086 

[a] Reason for rule.—‘Hven though 


it be true that the officer, by making 
the defense in the state court, can ul- 


In re 


/. 


In re Waite, 81 F. 359 [aft 88 ° 


timately obtain the protection of the — 


laws of the United States, the injuri- 
ous effect in the way of impeding the 
enforcement of the laws of the Unit- 
ed States would not be obviated, for, 
as is pointed out by the supreme 
court in Tennessee v. Davis, supra 
[100 U.S. 257], during the time the 
officer is under arrest or is engaged in 
defending himself in the state court 
he is withdrawn from the discharge 
of his duty, and the exercise of ac- 
knowledged federal power is arrest- 
ed.’ In re Waite, 81 F. 359, 360 [aff 
88 F. 102, 81 C.C.A. 403]. 


60. See cases infra this note; and 
notes infra this section and §§ 54-69. 


[a] Officers of mint.—Under U. S. 
Rev. St. § 3501 (81 USCA § 270) pro- 
viding that officers of the mint must 
give bond for faithful and diligent 
performance of the duties of his of- 
fice, and similar bonds may be re- 
quired of the assistants and clerks 
the cashier may be required to give 
a bond U.S. v. Cole. 130 F. 620 


61. See statutory provisions. 


For later cases, developme-.ts and changes in the law see Annotations, same title and section number, 


eee tS 


 -§§ 58-54] 
Such a bond is a valid statutory bond only so far 
as it 1s prospective,®? unless regulations authorized 
by statute require a bond to cover past transac- 
tions.°* The government may take an official bond 
in cases not previously provided by law,°* and al- 
though there be no law or general regulation requir- 
ing it,°> and may enforce the bond even if it is 

not under seal.°* It is sufficient to make a bond valid 
as a common-law obligation that it is voluntarily 
given, and that the office, and the duties assigned 
to an officer and covered by the bond, are duly au- 
thorized by law,®" and if these facts exist the bond 
is binding on the sureties.*°® The duties prescribed 
by statute are as much a part of the condition of 
the bond as if they were written therein,®® and a 
surety is charged with notice of the provisions of 
the contract between his principal and the govern- 
ment.7° A government official’s bond conditioned 
for the performance of his duties must be consid- 
ered as having been executed at the seat of govern- 
ment of the United States, and is governed by the 
common law and not by the lex loci contractus."+ 
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An official bond is never regarded as having been 
canceled or surrendered.*? 


[§ 54] (2) Nature and Extent of Liability. The 
liability on an official bond varies according to the 
purposes and wording of the bond, the duties se- 
cured, and the statute under which the bond is giv- 
en,’ and the rules relating to official bonds gener- 
ally74 apply to bonds of officers of the United States 
in the absence of express statutory provision.’® The 
liability of the obligors is joint and several,’® and 
the surety becomes a debtor from the moment of 
a breach of duty by the officer.‘7 The liability on 
the bond of a receiver of public moneys is not gov- 
erned by the law of bailment but by the bond.** 
Where, by the condition of the bond, or by the 
statute describing the duties of his office, which the 
condition of the bond requires him to faithfully 
perform, an officer is required to account for and 
pay over money, he is a virtual insurer of funds com- 
ing regularly into his hands, and accountable for 
an unavoidable loss,7® except where. the loss occurs 


quently the incumbent be not strictly |F.(2d) 881 [cert den sub nom. Fidel- 


62. U.S. v. Jones, 77 F. 717. 


[a] Assistants and clerks in mints. 
—Under Rev. St. § 3501 (31 USCA §& 
270) the bond of an assistant or clerk 
in a mint should be conditioned, like 
that of a superintendent, for “the 
faithful and diligent performance of 
the duties of his office,’ and is there- 
fore valid, as a statutory bond, only 
so far as it is prospective in its char- 
acter. U.S. v. Jones, 77 F. 717. 


63. U. S. v. Jones, supra (on a 
bond given by an assistant melter and 
refiner of a mint, conditioned that 
he “has faithfully performed” and 
“shall continue to faithfully perform” 
the duties of his office, recovery can- 
not be had for a defalcation occurring 
prior to the execution of the bond, 
unless it be alleged that all or part 
of the funds unaccounted for were 
in his hands when the bond was giv- 
en, or that legal regulations of the 
treasury department required him to 
give bond for past transactions). 


64 U. S. v. Tingey, 5 Pet. (U.S.) 
115, 8 L.Ed. 66 (the United States has 
authority to take a bond of its col- 
jJecting or disbursing officers in cases 
not previously provided by law). 


65. Moses v._U. S., 17 S.Ct. 682, 
166 U.S. 571, 41 L.Ed. 1119 (a bond is 
none the less a voluntary bond be- 
cause demanded by the superior offi- 
cer, if not illegally extorted). 


[a] Bond for performance of du- 


ties by deputies.—A bond given to} 


the United States by a collector of in- 
ternal revenue, conditioned for the 
faithful performance of their duties 
by all the deputies appointed by him, 
is valid and enforceable, although 
such condition is not required by the 


statute. Laffan v. U. S., 122 F. 333, 
58 C.C.A. 495. 

Goa U.t Suva Lan. Lb)? Pet. CULS:) 
290, 10 L.Ed. 742. 


67. U.S. v. Rogers, 28 F. 607 [aff 
32 F. 890, and 12 S.Ct. 91, 141 U.S. 548, 
35 L.Ed. 853] (obligor in a bond given 
to the United States, reciting that the 
person for whom the security was giv- 
en had been “assigned to duty as 
property and disbursing officer of the 
signal service, United States army,” 
and conditioned that the incumbent 
should faithfully expend and account 
for all public moneys, etc., is bound 
by such obligation, and will be held to 
answer for a loss occurring by the in- 
cumbent’s default, even though there 
be in fact no such office, and conse- 


an officer, but an agent or employee, 


of the government). 


68. U.S. v. Maurice, 26 F.Cas.No. 
15,747, 2 Brock. 96 (an agent of forti- 
fications is an officer of the United 
States whose office is established by 
law [3 U. S. St. at L. 298, § 9, and 3 
U.S. St. at L. 616, § 13], and although 
a bond conditioned to discharge ‘‘all 
the duties appertaining to the said 
office” was void as a statutory obliga- 
tion where the appointment was ir- 
regular it was valid as a contract). 


69. Smythe v. U. S., 107 F. 376, 46 
C.C.A. 354 [aff 23. S.Ct. 279, 188 U.S. 
156, 47 L.Ed. 425]. 


70.0 Philips iv." Ue \S.,.001- App. D.C. 
206, 59 F.(2d) 881 [cert den sub nom. 
Fidelity & Deposit Co. of Maryland v. 
U.S., 53 S.Ct. 88, 287 U.S. 639, 77 L.Hd. 
—] (provision of selling agency con- 
tract that disputes respecting nonper- 
formance of conditions should be re- 
ferred to Secretary of War whose de- 
cisions should be final held notice to 
selling agents’ surety. Recitals in 
contract held to put selling agents’ 
surety on inquiry as to negotiations 
preliminary to and contemporaneous 
with execution of contract). 


71, Dunean ve Ue S3-t Pet. \¢U.S5) 
435, 8-L.Ed. 739. 


725 Smith. wo1Ue S37 14 1Ct.Ch-114 
[rev 105 U.S. 620, 26 L.Hd. 1191, 17 
Ct.Cl. 444 (holding that the right of a 
paymaster to relief for public mon- 
ey stolen from him is barred after 
six years under U. S. Rev. St. § 1069 
{28 USCA § 262]) and dist U. S. v. 
Clark, 96 U.S. 37, 24 L.Ed. 696, 13 Ct. 
Cl 560). 


73. See cases infra this section. 


{a] Application of statute.—Act 
March 3, 1853, ¢ 145 § 10 (43: USCA § 
77) extending the terms of officers ap- 
pointed thereunder and other like of- 
ficers until their Successors were com- 
missioned and making their bonds- 
man liable during such period ap- 
plied to all surveyors general, regis- 
ters and receivers. U.S. v. Jameson, 
16 F. 331, 3 McCrary 620. 


[b] Selling agency contract held 
to continue in force until all trans- 
actions thereunder were closed and 
to contemplate government’s right to 
return lumber withdrawn from con- 
tract, as respected liability of sell- 
ing agent’s surety for agent’s fraud. 
Philips v. U. S., 61 App.D.C. 206, 59 


ity & Deposit Co. of Maryland v. U. 
S:, 153 SCS 8 1287) WiSM6s0r Wire: 


74. See Officers §§ 388-449. 
75. See cases infra this section. 


76... Pond v.-U.. S111 Be 989, 249 
C.C.A. 582 (erroneous dismissal by 
the court of an action on such bond, 
as against the executors of a de- 
ceased surety, does not invalidate a 
judgment Subsequently rendered 
therein against each of the other 
sureties). 


77. U.S. v. Clark, 25 F.Cas.No, 14,- 
807, 1 Paine 629. 


78. Smythe v. U. S., 23 S.Ct. 279, 
188°U.S. 4565 47, TaHdis 4255 Us Sey. 
Keehler, 9 Wall. (U.S.) 83, 19 L.Ed. 
574; U.S. v. Prescott, 3 How. (U.S.) 
578, 11 L.Ed. 734. 


79. Boyden v. U. S., 13 Wall. (U. 
Ss) el ioe 2252 OF La Rid 025 27 s4 lela 
Dashiel, 4 Wall. (U.S.) 182, 18 L.Ed. 
319; U. 8. v. Morgan, 11 How. (U.S.) 
154, 13 L.Ed. 643; Smythe v. U. S., 
107 F. 876, 46 C.C.A. 354 [aff 23 S.Ct. 
279,-188 U.S. 156, 47 L.Ed. 425]. 


“The law does not compel to im- 
possibilities, but it is a settled rule 
that if performance of an express en- 
gagement becomes impossible by rea- 
son of anything occurring after the 
contract was made, though unfore- 
seen by the contracting party, and 
not within his control, he will not be 
excused. The rule has been applied 
rigidly to bonds of public officers in- 
trusted with the care of public mon- 
ey. Such bonds have almost invari- 
ably been construed as binding the 
obligors to pay the money in their 
hands when required by law, even 
though the money may have been lost 
without fault on their part.” Boyden 
Vv. U.S,;> supra: 


[a] Rule applied to: (1) Superin- 
tendent of a mint in case of loss of 
public moneys and bullion which the 
law required him to keep safely, until 
legally withdrawn. Smythe vy. U. S. 
107 F. 376, 46 C.C.A. 354 [aff 23 S.Ct 
279, 188 U.S. 156, 47 L.Ed. 425]; U.S. 
v. Zabriskie, 87 F. 714; Bosbyshell v. 
U. S., 77_F. 944, 23 C.C.A, 581 [error 
dism 19 S.Ct. 875, 43 L.Wd. 1186]. (2) 
Collector of customs in suit for 
treasury notes lost or purloined with- 
out his knowledge or consent. U. S. 
v. Morgan, 11 How. (U.S.) 154, 13 L. 
Ed. 643. (3) Paymaster in United 
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by an act of God or a public enemy and without 
ey on the part of the officer.8° A bond given for 

the faithful performance of the duties of the prin- 
cipal in one employment cannot be extended by con- 
struction to cover a new employment though of the 
same kind and designated as an extension of the 
first.8! Money received by an officer by virtue of 
his office and as a publie officer and while carrying 
out the duties of his office is public money covered 
by his bond.§? If the public officer permits money 
for the government to be paid in his absence to 
his agent, it is good payment to him, and he will 
be liable therefor on his bond,®? and the bondsmen 
of an officer are liable for moneys lost,$+ or embez- 
zled,8> by his deputies or clerks. Drafts drawn by 
an officer against a fund for which his sureties are 
responsible to pay amounts due on another account 
not covered by the bond are not chargeable against 
the sureties when there has been no change in the 
actual balance in the treasury,®® and money received 
and paid over by a receiver of public money after 
the date of his bond cannot be applied in discharge 
of a previous defaleation to the prejudice of the 
new sureties,’? but where a disbursing officer while 
in office draws drafts and misappropriates the pro- 


States army sued for money stolen 
from him. U.S. v. Dashiel, 4 Wall. 
(U.S.) 182, 18 L.Ed. 319. 


UNITED STATES 


effect intimated, that it was a valid 
defense that the failure of the officer 
to account for public moneys was at- 


[§§ 54-55 


ceeds his sureties are liable though the drafts are 
not paid by the treasury until after his resignation.** 
Under the bond of a receiver of public moneys con- 
ditioned for the faithful performance of the duties 
of his office it is not a defense that the government 
has not been damaged by the breach of the bond.*® 


[§ 55] (3) Discharge of Surety and Termination 
of Liability. Sureties on the official bond of a fed- 
eral officer cannot withdraw from such bond without 
the consent of the United States.°° The surety is 
not relieved because in dealings between the govern- 
ment and the principal, laws were not observed 
which were passed not to protect sureties but to 
better secure the government and which formed no 
part of the contract of suretyship,®! for, while de- 
partment regulations duly promulgated have the 
force of law, in a limited sense, they cannot enlarge — 
or restrict the liability of: an officer on his bond.®? 
The United States is not responsible for the laches 
or the wrongful acts of its officers; and, where it 
takes an official bond, the obligors are conclusively 
presumed to execute it with a full knowledge of 
that principle of law, and to consent to be dealt 
with accordingly.°? Although a bond covering a 


84 U. S. v. Butterfield, 25 F.Cas. 
No. 14,703, 7 Ben. 412. 


85. See cases infra this note. 


[b] Liability equal to that of com- 
mon carrier.—The obligation of a cus- 
todian of public money on his bond 
is no less stringent than that of a 
common carrier and in some respects 
it is greater. Bevans v. U. S., 
wall. (U:S:) 56,. 20! L.Ed. 531; Boggs 
Vou, 19.,44) CCl. S67. 


[ce] Obligation of safekeeping im- 
plies an obligation to deliver to a suc- 
cessor and others and therefore sure- 
ties on the bond of a superintendent 
of a mint conditioned that he should 
faithfully discharge “the duties of 
said office according to the laws of 
the United States,’ which provides 
by U. S. Rev. St. § 3506 (31 USCA § 
273), that the superintendent is to 
receive and “‘safely keep” all moneys 
and bullion, etc., until legally with- 
drawn, are liable for a shortage found 
to exist in the amount of bullion and 
coin receipted for by him on assum- 
ing charge of the mint, upon opening 
vaults from which no moneys or bul- 
lion had been taken for the use of ohe 
mint during his incumbency. U. S. 
Bosbyshell, 73 F. 616 [aff 77 F. 944, 23 
C.GrAS 5 Sie 


{d] Rule not modified.—In Smythe 
v, U. S.4.23 S.Ct. 279, 188 U.S. 156, 47 
L.Ed. 425, the court said that U. S. 
Vv. Dhomas, 15° Wall. (U.S.) 337, 21 Ts. 
Ed. 89, did not materially modify the 
decisions in previous cases. The gen- 
eral rule is that the obligations of a 
public officer who receives public 
moneys under a bond that he would 
discharge his duties according to law 
and safely keep such moneys as came 
to his hand by virtue of his office, are 
not to be determined by the princi- 
ples of the law of bailment, but by 
the special contract evidenced by his 
bond, as therein conditioned. Conse- 
quently it is no defense to a suit 
brought by the government upon such 
a bond, that the moneys which were 
in the custody of the officer had been 
destroyed by fire occurring without 
his fault or negligence. This rule, so 
far from being modified by the Thom- 
as case, is reaffirmed by it, subject, 
however, to the exception which in- 
deed some of the prior cases had in 


— 


tributable to overruling necessity or 
to the public enemy. 

Us S--v. “Thomas nts) Wallac Us 
; 21 L.Ed. 89; Smythe v. U. 
S07 Bers 76.46 C.C.A. 354 [aff 23 S. 


13 {| Ct. 279, 188 U.S, 156, 47 L.Ed. 425]. 


[a] Seizure by public enemy of 
public moneys in hands of a loyal 
government agent against his will 
and without his fault is a sufficient 
discharge from the obligation of his 
official “pond. Wet Sele Va bn Ondals ak 
Wall. (U.S.) 337, 21 L.Ed. 89. 


[b] Voluntary payment to enemy. 
—An officer of the government, who 
has moneys in his hands belonging 
to the United States, cannot set up 
as a defense against a suit on his of- 
ficial bond the fact that he paid such 
moneys to a creditor of the United 
States, under an order from the Con- 
federate states, without any physical 
coercion to compel him thus to pay 
it. U.S. v. Keehler, 9 Wall. (U.S.) 83, 
19 L.Ed. 574. 


81. U.S. v. West, 8 App.D.C. 59. 


82. Smith ve U.Si, 18° SiCt... 626, 
170 U.S. 872, 42 L.Ed. 1074 (receiver 
of public money is accountable un- 
der his bond for money paid for en- 
try of public lands by applicants 
pending action on their proofs, as re- 
quired by the regulations of the land 
department although government is 
under obligation to return it if proofs 
are unsatisfactory. The fact that, at 
the time of the giving of bond by a 
receiver of public moneys, the land 
department had erroneously decided 
that money so paid was held by such 
receivers as agents for the payees un- 
til final receipts were issued, does not 
relieve the receiver or his bondsmen 
from liability for such money; nor 
does the fact that a receiver of pub- 
lic money, to whom applicants for en- 
try of public lands have paid the price 
thereof pending action upon their 
proofs, is removed from office, relieve 
him or his bondsmen from liability to 
account to the government for such 
payment). 


83. Potter v. U. S., 1 S.Ct. 524, 107 
U.S. 126, 27 L.Ed. 3380. 


[a] Collector of internal revenue 
is liable on his bond for any failure 
to account for public money or prop- 
erty in his hands, from whatever 
cause, unless it be the act of God or 
the public enemy; and it is no de- 
fense to an action on his bond, ex- 
pressly conditioned, in accordance 
with the statute, for the faithful 
performance of the duties of the of- 
fice by himself and his deputies, that 
the money sued for was embezzled by 
a deputy without the collector’s fault 
or negligence. Pond vy. U. S., 111 F. 
989, 49 “ClClLAY 582. 


[b] Postmaster’s bond.—It is no 
defense to an action on the official 
bond of a postmaster, to recover pub- 
lic funds unaccounted for, that such 
funds were embezzled by a clerk ap- 
pointed under the civil service laws. 
U.S. v.. Bryan, 82°F. 290 [aff 907m. 
473,133 C.CoAL 6175 953 EARS AZ 2 eas 


86. U.S. v. Morgan, 35 F. 489 [aff 
28 EK. 48]. 


87. Myers v. U. S., 
9,996, 1 McLean 493. 


17 F.Cas.No. 


8s. U.S. v. Maryland Casualty Co., 
299 F. 942. 
89. Smythe v. U. S., 107 F. 376, 46 


C.C.A. 354 [aff 23 S.Ct. 279, 188 Ths! 
156, 47 L.Ed. 425] (where currency 
had been destroyed by fire but the re- 
mains and débris had been turned 
over to the government). 


90. U. S. v. Campbell, 170 F. 318, 
95 C.C.A. 114 [rev 32 SiCt. 398, 2249505 
S. 99, 56 L.Ed. 684] (holding also that 
notice that they will be no longer 
bound is ineffective to relieve them 
from liability for subsequent defal- 
eations). 


91. U. S. v. Cutter, 25 F.Cas.No. 


14,911, 2 Curt. 617; U. S. v. Potter, 27 
F.Cas.No. 16,076, 7 Reporter 675. 


92. Meads v. U. S., 81 F. 684, 26 C. 
C.A, 229. 

93. Hart v. U. S., 95 U.S: 316mi24 
L.Ed. 479; Pond v.-U. S.,; 111 ¢Ey 989) 
49 C.C.A. 582; U.S. v. Bee, 54 FB. 112, 
4° C.C,A. 219. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 55-59] 
specified employment cannot be construed to cover 
a new employment,°* the new employment does not 
discharge the sureties from liability for a shortage 
under the first employment.°° 


[§ 56] (4) Enforcement—(a) In General. The 
rules governing the enforcement of bonds of public 
officers generally®® apply to the enforcement of bonds 
of officers of the United States except as otherwise 
specifically provided by statute.°* Laches on the 
part of the government is no defense to an action of 
debt by the government against a surety on an of- 
ficial bond.°®§ 


[§ 57] (b) Pleading. An allegation that an of- 
ficer is indebted to the government in a specified sum 
and that payment has been demanded but that de- 
fendants have neglected or refused to pay, is a suf- 
ficient allegation of a breach of a bond to account 
for public funds, and of resulting damage.°® In 
accordance with the general rule that questions of 
variance must be raised by timely objection,! it 
has been held that a question of variance as to the 
date of an officer’s bond was too late when raised by 
motion to strike out the bond after the plaintiffs had 
closed their case.? 


[§ 58] (c) Set-Off. Under statutes excluding 
eredits in suits against persons indebted to the 
United States unless they have been submitted to 
the accounting officers or such submission has been 


[a] Neglect to claim moneys.— 
Neglect of the treasury department in|S., 
claiming moneys paid to a consul in 


UNITED STATES 


of any balance enforced. 
5 Pet. (U.S.), 292,,8 L.Ed. 130. 
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prevented by unavoidable accident,* the defendant 
in an action’on an officer’s bond may plead an offset 
if it appears from such plea that the items thereof 
have been duly presented to the proper department 
for allowance, and rejected,* and. not otherwise,® 
unless presentation of the claim was prevented by 
absence from the United States or by unavoidable 
accident;® but the court possesses no jurisdiction 
to adjudge any sum against the United States or 
to render judgment for any balance in favor of de- 
fendant,’ and unauthorized items will not be al- 
lowed. The government may set off the amount 
due a party on a government contract so far as is 
necessary to meet his liability as surety on an of- 
ficial bond.® 


[§ 59] (d) Evidence. The United States suing 
on an official bond has the burden of proving the 
execution of the bond if it is denied, and of show- 
ing that the principal failed to discharge the duties 
of his office.11 The execution of the bond, it has 
been held, should be proved by a copy certified by 
the register of the treasury.1? A transcript of the 
books and proceedings of the treasury department 
provided for by the statutes relating to the accounts 
of persons accountable for public moneys? if prop- 
erly certified,!4 is admissible in an action against 
the obligor of an official bond so far as these ac-, 
counts are within the ordinary mode of proceeding 
in the department,'® and is prima facie evidence of 


Smith v. U., No. 12,442, 5 Reporter 551, 13 Phila. 
(Pa.) 466 {aff 103 U.S. 667, 26 L.Ed. 
5991 TU. Ss Vee PillOus or Ct lath ano 


Wall (U.S.) 484, 18 L.Ed. 920, 7 Ct.Cl. 
18. 


excess of his salary does not dis- 94 See supra § 53. A 
charge the sureties on his bond from 95. U.S. v. West, 8 App.D.C. 59. 
liability therefor, although such neg- 96. See Officers §§ 418-449. 


lect continues long enough to afford 
the sureties a good detense against 
any but the government. Pond v. U. 
Sietibe TB. 6989-549 C.C.A. 582; U. S. 
v. Bee, 54 F. 112, 4 C.C.A. 219. 


[b] Permitting officer to remain in 

office.—The right of the United States 
* to recover on the bond of an officer 
for a defalcation cannot be affected 
by the laches of its other officers or 
agents in permitting such officer to 
remain in office after knowledge of 
prior defalcations. UJ. S. v. Campbell, 
170 F. 318, 95 C.C.A. 114 [rev 32 S.Ct. 
398,.224 U.S. 99, 56 L.Ed. 684]. 


{[c] Failure to notify surety of de- 
falcations.—It is not a ground of de- 
fense by the sureties on the bond of 
a collector of internal revenue that 
officers of the treasury department 
failed to notify the sureties of such 
defalcations until long after they ac- 
quired knowledge of them, and after 
the collector had become insolvent, 
both because the act of Aug. 8, 1888, 
(25 U. S. St. at L. 387; 6 USCA § 4), 
while making it the duty of the de- 
partment to give such notice at once, 
expressly provides that a failure to 
do so Shall not discharge the sureties, 
and for the further reason that under 
the general principles of law the gov- 
ernment is not responsible to others 
for the laches or wrongful acts of its 


officers. Pond v. U. S., 111 F. 989, 49 
CCA, E582. 
[d] Negligence in settling ac- 


counts.—It is no defense to an action 
on the bond of an officer that the gov- 
ernment has been negligent in set- 
tling his accounts and that the officer 
has become insolvent during the de- 
lay, as an individual who may be held 
responsible for the conduct of a pub- 
lic agent can always see that his ac- 
counts are settled, and the payment 


97.. U. S."v.. Earhart, 25. .Cas.No. 
15,018, 4 Sawy. 245. 


98. Raymond v. U. S., 20 F.Cas.No. 
11,596, 14 Blatchf, 51. 


99. Kwing v. Ui. S89 P. 593, 11 
ATIZi=|. 


1. See Pleading § 1225. 


2. Howgate v. U. S., 3 App.D.C. 
277 [aff 17 S.Ct. 682, 166 U.S. 571, °41 
L.Ed. 1114] (where bond, described 
in the complaint as bearing date April 
2, 1878, the day of its delivery and 
acceptance, purported in the body of 
the bond to have been executed on 
the day of March, 1878). 


3. Rev. St. §§ 952, 957 (28 USCA 
§§ 775, 781). 


4 U.S. v. Davis, 25 F.Cas.No. 14,- 
927, Deady 294; (U. Si'v. Dillou, 3) Ct: 
Cl. 454, 6 Wall. (U.S.) 484, 18 L.Ed. 
920 ia tse ine to. 


5. Smythe v. U.S., 23 S.Ct. se 188 
U.S. 156, 47 L.Hd. 495; U.S. v. Haw- 
kins, 10 Pet. (U.S.) 125, 9 L.Ed. 369; 
Up Sais Barnard, 25 P. 523, 1 Ariz. 
B19} A STavs Howland, 1 N.M. 550. 


[a] eave to file answer.—Where 
time for answering has expired the 
filing of an answer will not be allow- 
ed unless it appears that the sureties 
will be able to prove that claim for 
credit has been presented for exam- 
ination and rejected or that defend- 
ants have vouchers not before in 
their power to procure and will be 
able to show that they were prevent- 
ed from exhibiting a claim for a cred- 
it by absence from the United States 
or unavoidable accident. U. S. v. 
Barnard, 25 P. 523, 1 Ariz. 319. 


6 U.S. v. Howland, 1 N.M. 550. 
7. Schaumburg v. U. S., 


8 U.S. v. Lowe, 26 F.Cas.No. 15,- 
635, 1 Dill. 585. 


9. McKnight v. U. S., a8 U.S. 179; 
25 L.Ed. 115, 14 Ct. Cl. 584 


10. U. S. v. inhiteoen geet Sheil bs 2 f/ 
Sawy. 252. 


11. U.S. v. Bell, 24 F.Cas.No. 14,- 
565, Gilp. 41. 


[a] Proof of payment to officer.— 
As against the sureties on his official 
bond, money paid by the government 
to a sSurveyor-general for transmis- 
sion, at his request, will not be deem- 
ed a payment to the officer, without 
proof that it came to his hands. Bryan 
Va S., 1 Black (Us S140, 17d. 


IZ Us Sitv. luma son, eS kta tlemer 
Sawy. 252 (it cannot be proved by a 
copy certified by the secretary of the 
treasury, under U. S. Rev. St. § 882 
[28 USCA § 661], but a copy certified 
by the register of the treasury under 
the seal of the department, under U. 
S. Rev. St. § 886, is sufficient proof 
of such execution, it being declared 
to have the same force as the original 
when aaly. authenticated or proved in 
court). 


13. U. S. Rev. St..§ 886.(28 USCA 
§ 665). 


1a, Us Se vey Binsonjy102) UsSsib48, 
26 L.Ed. 226 (certificate stating that 
the transcript to which it is annexed 
is a copy of the original on file is in- 
sufficient, that being the form used 
in reference to mere copies of bonds, 
contracts, or other papers connected 
with the final adjustment). 


LOW BLU COM Vang Sudafed Owe 
S.) 4387, 15 L.Ed. 129; Ewing v. U. 
She hiatal wbib eral at 


[a] Completeness of transcript.— 


21: F.Cas,!A transcript is not inadmissible be- 
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the facts stated therein, so far as they are author- 
ized by law;!® although certified copies of the books 
and accounts of the treasury department are by 
the statute made evidence in favor of the government 
in actions against an alleged delinquent on whose 
bond an action was brought, they are not conclu- 
sive, and, if a reply is made thereto, the case is to 
be decided on all the evidence,t? and the sureties 
may prove that a disputed item of eredit claimed 
has been presented to and disallowed by the proper 
accounting officers, although the treasury transcript 
does not show such fact.1® The statute above re- 
ferred to does not apply to a failure to safely keep 
property other than money,*® except in the case 
of revenue officers,?° but the officer’s receipt for prop- 
erty and his admissions in reports and accounts are 
at least prima facie evidence that it came into his 
possession,?? and evidence which shows only that 
it might have been removed before he assumed office 
does not make a question for the jury.*? 


[§ 60] (e) Judgment and Amount of Recovery. It 
is provided by statute that interest on any unpaid 
balance due from one accountable for public moneys 
shall be computed from the time when he received 
such moneys,?* and this applies to an action against 
the sureties on an official bond,?4 but in an action 
on the bond of an officer intrusted with money for 
the purpose of disbursing it, interest is not recov- 
erable in the absence of a demand and refusal to 
pay or transfer it, or to comply with some lawful 
order in respect to it,25 and payment of interest on 
a judgment will not be enforced where, if the amount 
of a credit, which could only be ascertained by one 
of the departments, had been ascertained at the 


cause it fails to include all of the 
transactions of the official with the 
United States during his term of 
service, especially where it is the 
practice of the accounting officials to 


his care, 


other 
money,’ 


UNITED STATES 


to safely keep bullion 
é is not a suit founded on the 
“delinquency of a revenue officer,’ or 
person accountable for public 

within the meaning of U. S. 


bite 


[§§ i 


time the judgment was rendered, there would hae 
been a balance due the officer, instead of the gov- 
ernment.2 The statute providing that when ‘suit 
is brought against a delinquent for public money, 
judgment may be granted at the return term on 
Naor applies either to a suit on the delinquent’s 
bond, or to one for a balance found due on adjust- 
ment of his accounts,?7 but not to a suit in equity 
to set aside fraudulent conveyances by the delin- 
quent or his sureties, and subject their property to 


the payment of the/amount due the United States.?8 — 


A judgment rendered in favor of the United States 
against a delinquent collector of the internal reve- 
nue in a proceeding against him alone does not bind 
the sureties on his bond, or constitute a lien on 
their property.?® 


[§ 61] c. Custody and Care of Public Funds 


(1) Nature and Extent of Liability—(a) In General. 
The rules of liability of officers generally for the 


care and custody of public funds in their hands? 


apply to officers and agents of the United States,°? 
who are held to a strict accountability for govern- 
ment moneys,?? being bound to exercise at least the 


care and diligence of an intelligent and faithful 
business man in his specialty,?* and are not absolved © 


of their obligations by any omission of their supe- 
riors,** but are not liable for money paid out in 
good faith on express directions of their superior 
officers.2° But officers of the United States holding 
the public money, as money of the United States, are 
only accountable to the United States, and are not 
liable at the suit of an individual, on account of hav- 
ing such money in their hands,®° and, except as such 
liability is imposed by his bond,** a public officer 


intrusted to;ment obtained a judgment against a 


postmaster on a bond in 1870, at 
which time it owed him an amount 
which could be ascertained by the 
post-office department alone, but 


keep an account with each disburs- 
ing officer for each appropriation 
made by congress which is disbursed 
by him; but only the transactions 
connected with the appropriations for 
which such official is alleged to be in 
default need be shown by such _tran- 
script. Goff v. U. S., 22 App.D.C. 512. 


[b] A restatement and treasury 
transcript of his account in an action 
against the sureties on the bond of a 
government collector, whose accounts 
were required to be returned to the 
treasury quarterly, but whose term 
expired intermediate a quarter, which 
arranged the debits and credits so as 
to show the transactions during the 
term covered by the sureties, was 
admissible in place of the general 
transcript of accounts; and such evi- 
dence is not objectionable because the 
action of the treasury officials in set- 
tling the account was judicial in its 
nature, and not to be opened, except 
by direct attack. U.S. v. Irving, 1 
How. (U.S.) 250, 11 L.Ed. 120. 


16., Soule v. U. |S:,-100, U.S: 8, 25 
AWG. H36. luastanive ws Ss, leo) Me coe, 
58 C.C.A. 495; U. S. v. Eggleston, 25 


F.Cas.No. 15,027, 4 Sawy. 199. 

Va Ows.-ve oun? 44 BY, £68. 

18. U. S. v. Corwin, 25 F.Cas.No. 
14,870, 1 Bond 149. 


19. U. S. v. Bosbyshell, 73 F. 616 
[aff 77 F.. 944, 28 C.C.A. 581] (action 
on the official bond of the superin- 
tendent of a mint, for alleged failure 


Rev. St. § 886 [28 USCA § 665]). 


20. See Laffan v. U. S., 122 F. 333, 
58 C.C.A. 495 (statement of the ac- 
count of a_ public officer from the 
books of the treasury department, 
properly certified, and showing a bal- 
ance due the United States, is suffi- 
cient prima facie evidence that the 
officer has failed “to turn over public 
moneys or to account for public prop- 
erty (revenue stamps) to the amount 
claimed’’). 


21. Bosbyshell v. U. S., 77 F. § 
23.C.C.A. 581 [error dism 19 S.Ct. 
43 L.Ed. 1186]. 


22. Bosbyshell v. U. S., 77 F. 
23 C.C.A. 581 [error dism 19 S.Ct. 
43 L.Ed. 1186]. 


23. Rev. St. § 3624 (31 USCA § 
505). 
24. Smythe v. U. S., 23 S.Ct. 279, 


188 U.S. 156, 47 L.Ed. 425 (sureties on 
the bond of the superintendent of a 
mint, conditioned for the faithful dis- 
charge of his duties according to the 
laws of the United States, must be 
deemed to have signed it in view of 
the requirement of the statute). 


25. U. S. v. Knowles, 1 S.Ct. 482, 
106° U.S. 537, 27. L.Ed. 264; LORS has 
Power, 1 §.Ct. 481, 106 U.S. 5386, 27 L. 
Hd. 264. 


26. Verdier v. U. S., 
[rev 17 S.Ct. 42, 164 U.S 
407, 


28 Ct.Cl. 268 
213, 41 L.Ed. 
S2eCECH 611] (where the govern- 


which was not done until 1885, it is — 
not proper to charge his estate with 


interest on the judgment). 


27. U. S. v. Ingate, 48 F. 251. 
U. S. v. Ingate, supra. 

U. S. v. Ingate, supra. 

See Officers §§ 310-325. 
See ageees infra this section. 


2B Vv. ae 15 Pet. 
2007 “10 Lad. 742. 


33. Martin v. U. S., 37 Ct.Cl. 527. 


34. Bosbyshell v. U. S., 77 F. 944, 
23 C.C.A. 581 [error dism 19 S.Ct. 875, 
43 L.Ed. 1186] (failure by the di- 
rector of the mint to observe a rule 
prescribing that he shall, at the an- 
nual settlement, require the weighing 
and counting of all bullion in the 
mint, does not relieve the superin- 
tendent of a mint of his responsibility 
for bullion in his custody). 


35. U.S. v. Heller, 1 F.Supp. 1. 


[a] BEvidence.—In action on dis- 
bursing officer’s bond, evidence held 
to show that officer, expending money, 
under express order of the war de- 
partment, for caskets for reburial of 
soldiers in France, acted carefully, 
faithfully, and without fraud or de- 
lay. U.S. v. Heller, 1 F.Supp. 1. 


36. Vasse v. Comegyss, 28 F.Cas. 
No. 16,894, 2 Cranch C.C. 4. 


37. See supra § 54. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(U.S. | 


S. v. Cole, 130 F. 


§§ 61-63] 


is not hable even to the United States for govern- 
ment funds which having been in his control have 
been lost without his fault or neglect,** as where 
they were stolen from him,*® or taken from him by 
force by the public enemy;*® and the act of a pub- 
lic enemy in forcibly seizing or destroying property 
of the government in the hands of a public officer, 
against his will, and without his fault, is a discharge 
of his obligation to keep such property safely, given 
to secure the faithful performance of that duty, 
and have the property forthcoming when required.*+ 
Nor isa government agent liable for property still 
in the possession of the agency, and which has never 
been lost, merely because a clerk, appointed by the 
government itself to keep the accounts of the agent, 
has omitted it from a return which he is required 
to make.*? In an action against a disbursing officer 
to recover public funds which were abstracted with- 
out his knowledge, and from which he received no 
benefit, where no demand is proved, interest is not 
recoverable prior to the date of the writ.*® 


[§ 62] (b) Disbursing Officers’ Act. The Dis- 
bursing Officers’ Act authorizes the court of claims 
to decree relief to any paymaster, quartermaster, 
commissary of subsistence, or other disbursing of- 
ficer of the United States, or to his administrators, 
from responsibility on account of losses by capture 
or otherwise, ‘while in the line of his duty, of gov- 
ernment funds, vouchers, records, or papers in his 
charge without fault or neglect on the part of the 
officer.44 The act is not limited to times of war,*® 
and applies as well to disbursing officers of the ex- 
ecutive departments as to officers of the army and 
navy.*® The effective words in the act are, “with- 
out fault or neglect,” and they should not be given 


38. Norton vy. U. S., 2 Ct.Cl. 523. 


39... Hubbellivz-U,.S., 2) Ct.Cl..527; 
Worton -v.. U. S., 20Ct.Cl.523.: See: U. 
614 (holding cashier 
of mint not liable because he was a 
mere clerk, and did not have official 


554, 52 L.Ed. 


[a] 


UNITED STATES 


46. Hobbs v. U. S., 17 Ct:Cl. 189. 
47. Malone v. U. S., 5 Ct.Cl. 486. 
Surrounding circumstances.— 
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a technical, but rather a common, signification, the 
degree of care and diligence which the act requires 
being that which a prudent man would exact of his 
agent in a like manner.*” Relief has been granted 
under the act for money lost,*® stolen,*® or cap- 
tured;°° and it has been said in one ease that every 
loss without fault or negligence is subject to relief,** 
but in another that the “losses by eapture or other- 
wise” intended by the act are losses by capture, 
robbery, theft, fire or unavoidable accident;°? and 
not losses suffered through forgeries committed by 
the officer’s clerk, as to which he would have recourse 
against the depositary.®* In a suit by a paymaster 
to recover money paid by him to the government in 
leu of money which had been stolen from him, the 
limitation of six years®* is applicable;®® but lmi- 
tations do not run against a disbursing agent charged 
with funds lost without his fault or negligence until 
an account charging him therewith is stated by the 
accounting officers,°* and until after the last ac- 
counting, wherein he is held responsible for such 
a loss.°* Where a paymaster, without protest, pays 
over to the treasury a deficiency found against him, 
and his account is settled and closed, it is too late 
for him to seek relief under the act.°® Cireumstan- 
tial evidence of the amount of the funds captured is 
sufficient when it is all that the circumstances of 
the case permit.°® 


[§ 63] (2) Accounting and Settlement—(a) In 
General. The rules governing accounting and the 
settlement of accounts between public officers gen- 
erally and the government which they serve®°® apply 
to officers of the United States.61 It is the duty 
of the comptroller-general to question seemingly ir- 
regular or unlawful items paid out by disbursing 


fappeal dism boay” Clipe 595) 209) U.S5 9) US. 37% Ctl 52%. 


48. Clark v. U. S., 11 Ct.Cl. 698 [rev 
on other grounds 94 U. S. 73, 24 L.Ed. 
6%, ea Ct Cl.) 605 Whittelsey Nin Wgao 
5 Ct.Cl. 452 (disbursing officer of the 
government who carries money in the 


custody of the money stolen, though, 
in type with others, he had access 
to it). 


40. See cases infra this note. 


[a] Confederate government was 
recognized as a belligerent by the 
United States, and an officer paying 
money of the United States to the 
Confederate states under compulsion 
was not liable therefor. U.S. v. Hug- 
er, 26 F.Cas.No. 15,415, 1 Hughes 397; 
erartiar v.-U. S., 2 Ct.Cl. 526; Moore 

Wis. 2 Ct. Cl. 5228" Russies* ve OL 
S, é Ct.Cl. 520. 


U. S. v. Thomas, 15 Wall. (U. 
Ss.) 337, 21 L.Ed. 89 (an action on the 
bond of a surveyor of customs and 
depositary of public moneys at Nash- 
ville, whose defense was that the 
moneys were seized by the confeder- 
ate authorities against his will and 
consent, he being a loyal citizen and 
endeavoring faithfully to perform his 
duty). 


As discharge of obligations of bond 
see supra § 54. 


42. U.S. v. Patrick, 73 F. 800, 20 
C.C.A. 11 [error dism 18 S.Ct. 949, 42 
L.Ed. 1216]. 


43. U.S. v. Butler, 114 F. 582. 


44. 14 U.S. St. at L. 44; Rev. St. 
§§ 1059, 1062 (28 USCA §§ 250 (3), 
253); Jud. Code §§ 145, par 3, 146 Qs 
USCA §§ 250, 252). 


45. Penrose v. U. S., 42 Ct.Cl. 29 


The degree of diligence which will ex- 
cuse the officer and entitle him to a 
decree must be fixed in the light of 
the circumstances that surround the 
case. Martin v. U. S., 37 Ct.Cl. 527; 


[b] Officer held not free from fault 
or negligence (1) where a disbursing 
officer made no inquiry as to the char- 
acter and habits of a clerk and al- 
lowed him to have the combination 
of a safe in which his official bonds 
were kept, and clerk abstracted money 
from the safe. Penrose v. U.S., 42 Ct. 
Cl. 29 [appeal dism 28 S.Ct. 759, 209 
U.S. 554, 52 L.Ed. 923]. (2) Where 
disbursing officer did not verify the 
monthly statements, and his omis- 
sion enabled his clerk to use the re- 
ceipts belonging to one quarter so as 
to show a talse balance existing at 
the beginning of another quarter, al- 
though the claimant retained a clerk 
of his predecessor and relied upon 
recommendations of character. Boggs 
v. U. S., 44 Ct.Cl. 367 (holding also 
that disbursing officer who gives re- 
eceipts and accepts cash from his 
predecessor assumes responsibility 
for the correctness of the balances 
transferred to him, and if he does 
not verify them is responsible for any 
resulting loss). (3) Paymaster in 
navy who left box containing money 
on deck of vessel in charge of order- 
lies Who were not always present and 
made no inspection until after a theft, 

Ithough it was done with captain’s 
approval and because there was no 
better place for the box. Martin v. 


usual manner, and loses it, if the cin 
cumstances cast on him no shadow 
of suspicion, and he has used due dili- 
gence for its recovery, is entitled to 
a decree relieving him from responsi- 
bility under the act). 


49. Howell v. U. S., 7 Ct.Cl. 512. 
50. Christian y. U. S., 7 Ct.Cl. 431. 
51. Penrose v. U. S., 42 Ct.Cl. 29 


[appeal dism 28 S.Ct. 759, 209 U.S. 
554, 52 L.Ed. 923] (objection that loss 
was due to breach of trust is not good 
objection to jurisdiction). 


52." Halllv. Us (Ss 9°CuCl. 27:00 

53. Hall v. U. S., supra. 

54. U.S. Rev. St. § 1069 (28 USCA 
§ 262). 


55. U.S. v. Smith, 105 U.S. 620, 26 
L.Ed. 1191, 17 Ct.Cl. 444 [rev 14 Ct.cl. 
114, and dist U. S. v. Clark, 96 U.S. 37, 
24 L.Ed. 696, 13 Ct.Cl. 560]. 


56. U.S. v. Clark, 96 U.S. 37, 24 L. 
Ed. 696, 138 Ct.Cl. 560; Wood v. U. S., 
25 Ct.Cl. 98. 


57, Hobbs va U.S. 17 Celis 189, 
58; 5 Halll sy. U.S: 9eCt.Cleaznids 

59. Christiansve US. WeCtielaaen- 
a See Officers §§ 319-321. 


Smith tv. UssS:, 6 Pet Guess 
299, "3 L.Ed. 130; Walton v. U. S., 9 
Wheat. (U.S.) 651, 6, Ti. Dd. 21 82) otis 


v. Hoyt, 158 F. 
C.C.A. 53]; 


162 {aff 167 B.. 301, 93 
U.S. v. Roberts, 10 F. 540. 
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officers. °? 


[§ 64] (b) Duty To Account, and Presentation of 
Accounts. It is provided by statute that every of- 
ficer of the United States who receives public money 
stall forward his accounts for settlement within 
ten days after the expiration of each successive 
month.°? The provision of the statute that in suits 
brought by the United States against individuals, 
no claim for a credit can be admitted upon trial 
except such as appear to have been presented to the 
accounting officers of the treasury for their exam- 
ination and to have been by them disallowed in whole 
or in part, unless it is proved to the satisfaction of 
the court that defendant is at the time of trial in 
possession of vouchers not before in his power to 
procure and that he was prohibited from exhibiting 
a claim: for such eredit at the treasury by absence 
from the United States, or by some unavoidable ac- 
cident,** applies to public officers,®°> and a “credit,” 
within the meaning of the statute, is any item which 
should have been entered on the credit side of the 
account,®® but the statute requires only presentation 
of the claim, and not of the evidence to support 
it.6? The death of an officer preventing him from 
presenting his vouchers is an unavoidable accident 
within the statute.& A suspension of a claim for a 
eredit, by the accounting officers of the treasury, is 
not a disallowance within the meaning of the stat- 
ute,®® but no particular form of allowance or dis- 
allowance is required.*° The accounts of a public 
officer must be in the form prescribed by law." 
The disbursing officer of a commission is ‘bound to 
account for an amount paid to a member of the 


62. U.S. v. Heller, 1 F.Supp. 1. 1C.A. 584. 


UNITED STATES 


[$§ 63-65 


conimission but subsequently repaid.*? 


[§ 65] (c) Settlement of Accounts. The manne> 
of settlement is regulated in some instances by rules 
of the several departments,7* which, however, are 
intended only for general rules in the transaction 
of business, and will be disregarded by the courts 
whenever they operate unjustly,’* and rests to some 
extent in the discretion of the head of the depart- 
ment,*® and in other instances the manner of settle- 
ment is regulated by statute.7® The accounts of 
disbursing officers should be adjusted at the proper 
department with as much dispatch as_ possible.’* 
The agents of the treasury department in stating 
and settling accounts of officers and issuing warrants 
for balances found due must strictly and literally 
follow the authority given by law,*® and the depart- 
ment cannot vary its adjudication, subsequently, to 
an officer’s prejudice.*® Ani officer’s account is never 
“finally settled” in the legal and mercantile sense 
of the term,®® but a settlement will not be set aside 
upon technicalities, especially when the agent’s rem- 
edy is barred by lapse of time.$+ The proper ac- 
counting officers, under the direction of the secretary 
of the Navy, are authorized by statute to fix the 
date of the wreck or loss of a naval vessel in set- 
tling accounts of seamen. It has been held that 
a letter from the Secretary of the Navy to the bu- 
reau of navigation stating that a lost vessel would 
be stricken from the navy list as of a certain date 
did not prevent the comptroller general from fixing 
a different date as the date of loss,$* and, moreover, 
that the statute provides a special tribunal to carry 
its purpose into effect and gives the court of claims 


Sauner v. U. S:, 17 Ct-Cl. 39. 


63. Rev. St. § 3622 (31 USCA § 
496). 


64. U.S. Rev. St. § 951 (28 USCA 
Sls) s 


65. See U.S. v. Patrick, 73 F. 800, 
20 C.C.A. 11 [error dism 18 S.Ct. 949, 
42 L.Ed. 1216] (where the statute was 
held to have been complied with); 
U. S. v. Du Perow, 208 F. 895 (where 
statute was applied to an army of- 
ficer); Smythe v. U. S., 107 F. 376, 46 
CIGVAW 354 fall 23"S:'Ct.9279, 188° U:S. 
156, 47 L.Ed. 425] (in an action against 
the superintendent of a mint for loss 
of public moneys, he is not entitled to 
a credit where the claim therefor was 
not shown to have been presented to 
the accounting officers of the treas- 
ury, and to have been disallowed in 
whole or in part). 


{a] Evidence.—Credits must be 
excluded from consideration when 
there is no evidence to bring them 
within the exceptions specified in the 
statute. U. S. v. Smith, 27 F.Cas.No, 
16,321, 1 Bond 68. 


{[b] Conclusive proof of present- 
ment and disallowance.—See U. S. v. 
Patrick, 73 F. 800, 20 C.C.A. a Lerror 
dism 18 S.Ct. 949, "42 Lid. 121 6]. 


66. U. S. v. Du Perow, 208 F. 895 
(in an action against an army officer 
for failing to account for supplies, a 
claim that he turned them over to a 
proper person to receive them is one 
for a “credit’’). 

67. U.S; v. Patrick, 73 EY 800; 20 
GGA. 11 jierror! dism 18 S.Ct. .949), 42 
L.Ed. 1216] (evidence will not be ex- 


eluded merely because it was never 
so presented). 


68. ‘U. S. v. Simons, 86 F. 71, 29 C. 


63. U. “S. v.. Duval, 
15,015, Gilp. 356. 


70. U. S. v. Duval, supra (bring- 
ing suit for balance which necessar- 
ily excludes credits sufficiently shows 
disallowance). 


Y@ISS MEER Ge AB Cheech Ou Oly LyAll (bbe 
til a clerk, marshal, or district at- 
torney has made his account in du- 
plicate, he has not made it). 


72: WS. Ve oHoyt, 158 EK 162) fate 
LG Wwe Ol, 1.93) (1C\CvACE 53 1eiCso holding 
though payment to the commissioner 
had been approved by the acting head 
of the Oe ene 


73. S. v. pecwaledcr, ab. E. Cas: 
No. 14, 706 Gilp. 563. 


74. U.S. v. Cadwalader, supra. 


[a] Usage of department of the 
government in settling its accounts 
can have no effect on those of an in- 
dividual, unless it is certain, uniform, 
and notorious. U. 8. v. Duval, 25 F. 
Cas.No. 15,015, Gilp. 356. 


75. U.S. v. Duval, supra (where a 
charge not prohibited by law is sup- 
ported by a clear equity arising from 
a bona fide performance of service by 
a public officer, or a bona fide expendi- 
ture of money for the public service, 
a discretion is properly vested in the 
head of a department of the govern- 
ment to allow it, although there is no 
express authority for it, and it is not 
a subject of strict leg al right). 


76. See 31 USCA §§ 71-122. 


[a] Construction of special act di- 
récting accounting officers to credit 
collector of internal revenue with 
amount of balance against him, see 


25 F.Cas.No. 


77. ‘Smith v. Us S., 5. Pet] (iss 
92, 8 L.Ed. 130. 


78. Ex p. Randolph, 20 F.Cas.No. 
11,558, 2 Brock. 447. 


[a] Emforcing discharged indebt- 
edness by set-off.—The accounting of- 
ficers of the treasury cannot, by set- 
off or otherwise, enforce payment of a 
discharged indebtedness. Thus, where 
congress has relieved one from _re- 
sponsibility for a balance due by him 
as collector, they cannot set it off 
against a balance due to him as dis- 
Bares officer. Sauner v. U. S., 17 Ct. 


(onl 

WOO Sav. Soe 25 E.Cas.No. 
14,833, 3 Blatchf. 325. 

{a] Resettlement _of account.— 


Where the account of a person as act- 
ing purser is stated and settled at the 
treasury department, the auditor has 
nd power to open and resettle it on 
his own mere authority. Ex p. Ran- 
coe 20 F.Cas.No. 11,558, 2 Brock. 


80. So said‘in Smith v. U. S., 14 Ct. 
Gl. J14 [rev 105, U-S.)_ 6205 (26 Picae 
LOU pve Ou Cl 444° applying the stat- 
ute of limitations]. 


81. U.S. v. Johnston, 8 S.Ct. 446, 
124 U.S. 236, 31 L.Ed. 389 (under the 
act of congress of July 2, 1864, by 
which the collection of captured and 
abandoned property within the dis- 
trict dominated by the seceding states 
in the Civil War was given to the sec- 
retary of the treasury). 


82. Rev. St. § 286 (34 USCA § 953). 


83. Shook vy. U. Si, 61 Ct.Cl. 816 
[seemingly overr Quinn v. U. S., 58 
CECI 481i. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 65-68] / 


no jurisdiction.§* 


[§ 66] (d) Evidence of Account.®® It is provided 
by statute that in a suit against an officer charged 
with the disbursement of public money a certified 
copy of his account from the books of the appro- 
priate department shall be admissible in evidence,*® 
and this applies to a public officer who receives mon- 
ey in advance for the contingencies of his office,’? 
and such certificate makes a prima facie case for the 
government,*§ but the statute does not authorize 
the admission of anything except the bookkeeper’s 
statement of the account.8® Although a garbled or 
mutilated statement is not admissible, an extract 
from the books properly authenticated may be ad- 
mitted.®° An account rendered by the proper officers 
and containing eredits, or a certified copy of such 
account as on file in the proper department is evi- 
dence against the United States.°1 When receipts 
and vouchers have been destroyed by fire in the treas- 
ury department, disbursements of a disbursing agent 
may be proved by the best secondary evidence avail- 
able.®? 


[§ 67] (e) Collection of Claim against Officer. A 
statute provides for the issuance of a warrant of 


UNITED STATES 
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distress against delinquent officers and their sure- 
ties,°* and the statute is constitutional.®* It ap- 
plies to officers found delinquent at the close of their 
terms as well as those still in office.°® The delin- 
quent officer may be imprisoned under such distress 
warrant,®® notwithstanding the statute,®’ prohibit- 
ing imprisonment for debt when abolished by the 
laws of the state.°® The statute also provides for a 
stay of proceedings under the distress warrant by 
injunction,®® and for a review of the injunction pro- 
ceedings by a circuit justice or circuit judge.t On 
application for an injunction, the district judge is 
not limited to the question whether the United States 
is entitled to summary pyrocess.? No appeal hes 
to the supreme court. The government may also 
maintain an action such as assumpsit against the 
delinquent. The payment of a balance claimed to 
be due from an officer cannot ordmarily be recov- 
ered back.® 


{§ 68] d. Criminal Liability’—(1) In General. 
Officers of the United States are liable for viola- 
tion of penal laws affecting all persons in the com- 
munity,’ in like manner as other public officers,® 
and in addition federal statutes have been passed 


84 Shook v. U. S., Supra. 


85. In actions on Official bonds see 
supra § 59. 


86. Rev. St. § 886 (28 USCA § 665). 


87. U.S. v. Lee, 26 F.Cas.No. 15,- 
585, 2 Cranch C.C. 462. 


88 U.S. v. Du Perow, 208 F. 895 
(certificate of the appropriate auditor 
of the treasury department, properly 
authenticated in accordance with stat- 
ute, Showing property unaccounted 
for by defendant, makes a prima fa- 
cie case both as to the property and 
its value).: But see U. S. v. Ralston, 
17 F. 895 (it is in the discretion of 
courts and juries to give them what 
weight they may deem proper in the 


trials in which the transcripts are 
used) 
89. Nagle v. U. S., 145 F. 302, .76 


C.C.A. 181 (statement in a certified 
copy of a postmaster’s account, after 
showing that a charge was made 
against him, that it was on account 
of money paid by him to a laborer 
“for which no service was perform- 
ed,” is not admissible); U.S. v. Patter- 
son, 27 F.Cas.No,. 16,008, Gilp. 44. See 
U. S. v. Case, 49 F. 270, 271 (certified 
statements of account charging post- 
master with comrrissions illegally 
claimed and property illegally retain- 
ed did not warrant recovery, the court 
saying: “It was not the intention of 
the law that executive officers should 
be clothed with the power thus to 
usurp the province of court and jury 
and decide, finally and irrevocably, 
questions of fact upon ex parte and 
hearsay statements’’). 


[a] Facts not shown by books.— 
Where money comes into the hands of 
a revenue collector as an individual, 
neither through the officers of the 
treasury nor in the course of busi- 
ness, and the books of the treasury 
do not exhibit the facts, and they 
cannot be shown by the officers of the 
department, the claim of thé govern- 
ment cannot be established by the 
treasury statement, but must be es- 
tablished by the evidence on which 
that statement was made. U.S. v. 
Buford, 3 Pet. (U.S.) 12, 7 L.Ed. 585. 


{b] Balances.—(1) Certified state- 
ment of balance and of auditor’s re- 
port thereof is not admissible, nor is 
the auditor’s report admissible. U.S. 


v. Patterson, 27 F.Cas.No. 16,008, Gilp. 
44, (2) Account stated in treasury 
department and consisting only of 
balances is not admissible, and ac- 
count is not per se evidence of bal- 
ances from former accounts. U. S. 
v. Kuhn, 26 F.Cas.No. 15,545, 4 Cranch 
C.C. 401. (3) A transcript from the 
books of the treasury of the United 
States, charging the balance of a 
former settlement, is not per se evi- 
dence upon which the jury can find 
a verdict for the United States for 
such balance. U. S. v. Laub, 26 F. 
Cas.No. 15,568, 4 Cranch C.C. 703 [aff 
12 Pet. 1, 9 L.Ed. 977]. But see Mc- 
Namee v. U. S., 11 Ark. 148 (holding 
that in an action brought by the Unit- 
ed States to recover the amount al- 
leged to be due from defendant as 
postmaster, the certificate of the au- 
ditor of the treasury for the post- 
office department was competent evi- 
dence of the sum due). 


[ce] Items transferred and re- 
charged.—Account is not evidence per 
se of items transferred from account 
of third person, or of items recharged 
after being credited. U. S. v. Kuhn, 
26 ee No. 15,545, 4 Cranch C.C. 401. 


S. v.-Gaussen, 19 Wall. (U. 
s4 198, 5 L.Ed. 41 (so holding under 
Act of March 3, 1797, the court say- 
ing that it is not necessary that all 
accounts with an individual be tran- 
scribed). 


oo hee we v. Kelsey, 3 Barb. (N. 
Yi 


a ie S. v. Laub, 12 Pet. (U.S.) 
19 ds 97/7. 


93. Rev. St. §§ 3625-3630 (31 US 
CA §§ 506-511). 


94. Den ex dem. Murray v. Hoboken 
Land, etc., Co., 18 How. (U.S.) 272, 15 
L.Hd. 372 cit does not deny due 
process of law). 


95. U.S. v. Dillin, 168 F. 813, 94 C. 
CAS 337 [rev 160 Ge. Fol. 


96. U.S. v. Dillin, supra (that one 
is under indictment for embezzlement 
as an officer of the United States and 
has given bail does not exempt him 
from imprisonment ona treasury dis- 
tress warrant, where he is in the cus- 
tody of the marshal of the same 
court, which can order his production 
for trial on the indictment at any 
time, and where neither the court nor 


the prosecuting officers object). 
97. Rev. St. § 990 (28 USCA § 843). 


98. -U.'S. v. Dillin, 168 EF. 813, 94 
C.C.A. 337. 


99. Rev. 
518). 


1. Rev. St. § 3637 (31 USCA § 519). 


2 U. S. v. Nourse, 9 Pet. (U.S.) 
8, 9 L.Ed. 31 (the judge might grant 
an injunction to stay proceedings on 
such warrant altogether or for so 
much thereof as the nature of the 
case requires). 


3. U. S. v. Nourse, 6 Pet. (U.S.) 
470, 8 L.Ed. 467. 


4._ U.S. v..Laub, 12: Pet. (U.S:) 1, 


St. § 3636 (31 USCA § 


9 L.Ed. ee UES! -v.*Butord3 Pet. 
(U.S.) 12, 7 L.Ed. 585. 
[a] When action maintainable.— 


(1) Where money has been received 
by one public agent for another, 
whether it was received in a public or 
private capacity, the government may 
maintain an action against the re- 
ceiver. U.S. v. Buford, 3 Pet. (U.S.) 
12, 7 L.Ed. 585. (2) The Cuban am- 
nesty act (act of the Cuban congress 
of June 9, 1902), granting amnesty 
for crimes committed during the peri- 
od of intervention by citizens of the 
United States, did not bar an action 
by the United States against one of 
its officers, stationed in Cuba during 
military occupation thereof, to recov- 
er moneys belonging to the United 
States, misappropriated by such offi- 
cer. U.S. v. Neely, 126 F. 221. 


5.) Dev Ue en 9 CuCl OmGpaie 
ment induced by suspension of offi- 
cial functions and compensation, and 
apprehension of being tried by a 
court-martial, is not deemed to be 
made under duress so as to be recoy- 
erable back). 

6. Criminal law and procedure 
generar, see Criminal Law 16.C.J. 
poral. 
7. Palmer v. District of Columbia, 
26 App.D.C. 31. See In re Waite, st 
F, 359, 363 (“The mere fact that when 
the acts by him done were done he 
was an Officer of the United States, 
charged with certain duties to that 
government, will not afford him im- 
munity from prosecution under the 
laws of the state’’). 


8. See Officers § 344. 
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from time to time penalizing acts prescribed there- 
in and fixing the punishment therefor.2 When a 
statute imposes a duty and preseribes punishment 
for violations thereof, an intentional failure to per- 
form such duty is a punishable offense.1° Unfaith- 
ful, dishonorable, or treacherous conduct, however 
eensurable morally, is not, however, a crime, unless 
made so by law.*+ 


[§ 69] (2) Particular Offenses—(a) Extortion and 
Oppression. Under the statute providing for the 
punishment of revenue officers or agents guilty of 
extortion or willful oppression under color of law,!? 
the word “extortion” has its technical common-law 
meaning,!® while “oppression” is used in its ordi- 
nary sense,'* as meaning an act of cruelty, severity, 
unlawful exaction, domination, or excessive use of 
authority,?® but, to make the act oppressive, it must 
be done willfully, under color of law, and without 
legal authority.1° A customs inspector, although 
performing duties not strictly of a revenue charac- 
ter, 1s within the statute.17 


[§ 70] (b) Receiving Compensation for Services 
in Official Matters.t® The statutes make it unlaw- 
ful for any officer or agent to receive any valuable 
consideration for procuring or aiding to procure 
any contract with the government or a department 
or officer thereof,t® or for any officer or clerk to 
receive compensation for services rendered in rela- 
tion to any proceeding or matter in which the Unit- 
ed States is a party or is interested.?° Both of these 
statutes apply to a departmental clerk,?4 and the 


9. See statutory provisions, for os 
example, Rev. St. §§ 1782, 3169, 5408 16 
(18 USCA § 203; 26 USCA § 64; 18 P 
USCA 235) 19) USS eat ire? 287 


UNITED STATES 


See Oppression 46 C.J. p 1121. 
U.S. v. Deaver, 14-F. 595. 
17. U.S. v. Williams, 76 F. 223 (in- 


< 
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statute Jast mentioned?2 applies to a clerk in a 
land office.2? The matter in connection with which 
the services are rendered and the compensation is 
received, may be one before the officer charged with 
the offense,?4 whether his acts in connection there- 
with are executive, judicial, quasi-judicial or min- 
isterial,?° and need not be a controversial matter,*® 
and it does not matter whether the service rendered 
is proper or improper.?* The publie land and the 
right of entry thereof is a matter in which the Unit- 
ed States is interested within the statute,?® and, in 
an indictment, an allegation that it was sought to 
obtain title to land from the government sufficiently 
alleges that it was the property of the United 
States.?° 


[§ 71] (c) Removal or Destruction of Records or 
Papers. A statute provides for the punishment of 
any officer having the custody of any record or paper 
who fraudulently takes away or destroys any such 
record or paper.*° This applies only to those whe 
are officers,?! and have responsibility for the care 
and guarding of the record or paper,®* and to a tak- 
ing away or withdrawal whereby some injury is at- 
tempted or inflicted on the record or document, or 


on some one who has an interest in it and is entitled 


to use it.33 


[§ 72] (d) Contributions for Political Purposes.** 
Officers or employees of the United States are pro- 
hibited by statute from giving to or receiving from 
each other or soliciting contributions for politi- 
cal purposes.2* These statutes are constitutional.*® 


will be open to entry, is an offense 
when committed by (1) the land 
office receiver. U.S. v. Booth. 148 F. 
112. (2) Clerk in a local land office. 


§ 6 (18 USCA § 213); 22 U.S. St. at L. 
406 c 27 § 11 (18 USCA § 208). 


10. Donnelley v. U. S., 48 S.Ct. 400, 
276 U.S. 505, 72 L.Ed. 676 (intentional 
failure of prohibition director to re- 
port violations of which he had ac- 
tual knowledge held in violation of, 
and punishable under National Pro- 
hibition Act §§ 2, 3, 29 (27 USCA 8§ 
11, 12, 46). 


2S US. Ve Hass 167 a 201 fart 
30 S.Ct. 249, 216 U.S. 462, 54° L.Ed. 
569] (giving out of information by a 
clerk or employee of a department of 
the United States government in re- 
svect of a matter which it was under- 
stood should be kept secret, although 
for private gain, is not a crime against 
the United States when not made so 
by law). 


: ae U. S. Rev. St. § 3169 (26 USCA 


La. Sa Ve Weaver, 14 i 595. 


Extortion at common law see Ex- 
tortion § 1. 


14 U. S. v. Deaver, 


{a] Illustrations.—It is an act of 
oprression for a revenue officer: (1) 
Willfully and knowingly to make 
false representations to his superior 
officers as to the violent and lawless 
condition of the country, and thus in- 
duce his superior officer to send sol- 
diers, which were unnecessary for the 
proper execution of the law. U.S. v. 
Deaver, 14 F. 595. (2) To destroy a 
still before it has been condemned, 
and without authority of law. U.S. 
v. Deaver, supra. (3) To collect spe- 
cial taxes not regularly assessed: U. 
S. v. Deaver, supra. 


14 F. 595. 


spector under the customs laws, des- 
ignated and acting as inspector of 
Chinese immigrants). 


18. Senators and mevrenentasiver. 
see supra § 18. 


19. Cr. Code § 112 (18 USCA § 
202). 

20.0:GCr.. Coderi§c13 (A8.70SCA: § 
203). 

21. McGregor v. U. S., 134 F. 187, 
CONC COAL agit. 


22. Cr. Code § 113 (18 USCA §& 
203). 


23. U.S. v. Long, 184 F. 184 (alle- 
gation in indictment that defendant 
was clerk in land office was sufficient 
allegation that he was officer or clerk 
of United States). 


24. U. S. v. Booth, 148 F. 112 (the 
section ‘applies to a receiver of a land- 
office in respect to matters before his 
own office or which may come before 
it for his action thereon, and a re- 
ceiver commits an offense under said 
section by receiving compensation for 
giving advance information to the 
person paying the same of the res- 
toration of lands to the publie do- 
main through the action of the land 
department, which lands thereby be- 
come subject to entry in his district). 


25. U..S. v. Booth, supra. 
U. S. v. Booth, supra. 
U. S. v. Booth, supra. 
U. S. v. Booth, supra. 


] Information as to liability to 
evtry.—Receipt of compensation for 
giving information as to when lands 


U.S. v. Long, 184 F. 184. 
29. U.S. v. Long, supra. 
Cr. Code § 129° (438° USCAMS 


Martin v. U. S., 168 F. 198, 93 
. 484 (clerk of the commissioner 
to the Five Civilized Tribes, was not 
punishable under Rey. St. § 5408 [18 
USCA § 235]). 


Who are officers see supra § 34. 


32. Martin v. U. S., 168 F. 198, 93 
C.C.A. 484 (document ina public office 
in the general custody of a commis- 
sioner and in the particular custody 
of his chief clerk, under whom five 
Or Six subordinate clerks are em- 
ployed who have access to it in order 
to discharge their duties, is not in the 
custody of one of them). 


33. Martin v. U. S., supra Casein 
removal of document by clerk for 
purpose of copying, when restored 
without change or injury was not a 
violation of statute). 


34. Senators and representatives 
see supra § 18. 


35. 19 U. S. St. at L. 169 c 287 § 6 
(18 USCA § 213); Cr. Code §§ 118- 
122 (18 USCA §§ 208-212). 


Corrupt practices acts enerally see 
Elections §§ 405-407. ss 


36. Ex p. Curtis, 4 S.Ct. 381, 106 
U.S. 371, 27 L.Ed. 232; U. S. v. Cur- 
tis, 12 Fy 824) 4 Ky... 157 [aff 1° Sick 
381,°106 U.S)'371,/2 TL. hid) 2327 4 tee 
v. Curtis, ‘11° Abb.NiCas>” NoYes 
See U. S. v. Wurzbach, 31 F.(2d) 774 
[rev 50 S.Ct. 167, 280 U.S. 396, 74 L. 
Ed. 508] (18 USCA § 208 is not un- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— §§ 72-74] 

They do not prohibit all contributions, or prohibit 
the receipt or soliciting thereof altogether, but mere- 
_ly prohibit officers from receiving or giving them 
to each other.*7 The provision against solicitation 
or receipt of contributions in any room or building 
occupied by any officer or employee in his official 
duties,** applies to solicitation by letter.2® It is 
sufficient to allege, in the language of the statute, 
that defendant was unlawfully concerned in solicit- 
ing or receiving contributions for political purpos- 
es,*° and it is not necessary to allege that he knew 
the purpose for which the contributions were made,*! 
especially when it is alleged that his acts were 
done knowingly,*? nor is it necessary to allege he 
knew the persons from whom the contributions were 
received were officers or employees of the United 
States when this is necessarily implied from other 
allegations.*% 


[§ 73] (e) Violations of Hight-Hour Law.44 Un- 
der the eight-hour law, the hours of labor of em- 
ployees and mechanics in public works are limited 
to eight hours per day,*® and any officer of the 
United States government or of the District of 
Columbia, or any contractor or subcontractor whose 
duty it shall be to employ, direct, or control any 
laborer or mechanic employed upon any of the pub- 
lic works of the United States or of the District 
of Columbia, who shall intentionally violate any pro- 
vision of the act is guilty of a misdemeanor and 
punishable by fine or imprisonment, or both.*® The 
act is constitutional,*? but does not apply to per- 
sons who are not laborers or mechanies.*® It does 
not apply to the crew of a government vessel en- 
gaged in removing obstructions to navigation,*® 
but if members of the crew are set at work in re- 
-moying obstructions it applies to them when so 
engaged or when engaged in the eare and repair of 
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necessary appliances.5® The act does not prohibit 
longer hours in the ‘ease of an emergency;’! but 
a delay not entirely unexpected is not an extraor- 
dinary emergency, within the exception in the act,°? 
and a mistaken assumption that an emergency exists 
will not take the case out of the statute.°* To ren- 
der one amenable to the law he must be an officer 
or agent of the United States, or a contractor or 
subcontractor whose duty it is to employ, direct, 
or control laborers or mechanics upon some of the 
public works of the United States, and he must have 
intentionally required or permitted such laborers 
or mechanics to work more than eight hours in any 
calendar day,°* and it has been held that the stat- 
ute does not apply to a contractor when the work 
being done by him is not pubhe works,°®® or where 
the contract imposes no duty on him to employ, di- 
rect, or control any laborer or mechanic.°® 


[§ 74] (f) Miscellaneous Offenses. By statute, it 
is a punishable offense for an officer or agent of a 
corporation, or person interested in its profits or 
contracts to act as an officer or agent of the United 
States for the transaction of business with the cor- 
poration.©” This is a penal statute, not to be ex- 
tended to cases not clearly within its terms,°* and is 
inapplicable to a sale to a corporation created pur- 
suant to statutory authority by the president or 
those acting under him and controlled by officers 
or representatives of the United States acting ex- 
clusively in its interests and having no financial 
interest in the corporation.®® An employee of a 
corporation which is a separate entity though its 
stock is owned by the government is not an agent 
of the United States within the meaning of the 
statute.°° The statutes relative to embezzlement 
or conversion of money,*! and making of false re- 


constitutional ‘so far as it covers con- | 


tributions in aid of nomination of 
representative in congress). 


[a] Reason.—The acts prohibiting 
contributions were designed to pro- 
mote efficiency and integrity in the 
discharge of official duties, and are 
constitutional exercises of the author- 
ity of congress to make all laws nec- 
essary to carry into effect the powers 
delegated to congress. Ex p. Curtis, 


WeISSOt. S38 Sde 1062 WS. 371,27 bind, 
232; U. S. v. Curtis, 11 Abb.N.Cas. 
(N.Y.) 1. 

87. Ex p. Curtis, supra. 

38... Act Jan. 16, 1883, ¢ 27 § 12 
(220 S: St. at Wy, 640%) 18.0SCA -§ 
209). 

39. U. S. v. Thayer, 28 S.Ct. 426, 


209 U.S. 39, 52 L.Hd. 673 (solicita- 
tion by letter intended to be received 
and read by a post-office employee in 
the post-office building, and which 
was so received and read in such 
building). 


40:1 U.S) v. Scott,974' Fs 213 (the 
expression “being concerned in,” is 
not a legal term or conclusion which 
needs a specification of facts for com- 
pleteness of description. It is a col- 
loquial expression, equivalent to ‘‘be- 
ing engaged in,’ or “taking part in,” 
and sufficiently informs the accused 
of what the government intends to 
prove). 


41. U. S. v. Scott, supra (aver- 
ments that the accused solicited and 
received from another his contribu- 
tion for a political purpose charge, by 


implication, that the solicitation and 
reception were for the same purpose 
as the contribution, and no specific 
averment that the accused knew the 
purpose of the contribution is neces- 
sary; nor is the implication changed 
or weakened where the accused, in- 
stead of being charged with directly 
receiving the contribution, is charged 
with being unlawfully concerned in 
receiving it ‘‘indirectly’’). 


42. U.S. v. Scott, supra. 


43. U. S. v. Scott, supra (where 
defendant was collector of internal 
revenue, and the persons from whom 
the money was charged to have been 
received were storekeepers and gaug- 
ers of the same collection district). 


44. General federal Hours of Serv- 
va Act see Master and Servant §§ 41-— 
51. 


45. 27 U.S. St. at L. 340 ¢ 352 § 1 
(40 USCA § 321). 


46. 27 U.S. St. at L. 340 c 352 § 2 
(40 USCA § 322). 


47. Willis v. U. S., 27 S.Ct. 600, 206 
U. S. 246, 51 L.Ed. 1047, 11 Ann.Cas. 
589. 


48. Ellis v. U. S., supra. 


49. U. S. v. Jefferson, 60 F. 736. 
See Ellis v. U. S., 27 S.Ct. 600, 206 U. 
S. 246, 51 L.Ed. 1047, 11 Ann.Cas. 589 
(masters, mates, engineers, firemen, 
cranemen, deck-hands, and scowmen 
employed on tugs, dredges, and 
scows. used in dredging a_ harbor 
channel are not laborers or mechanics 
within the meaning of the act). 


50. U.S. v. Jefferson, 60 F. 736. 


51. Ellis v) U. S., 27 S.Ct. 600, 206 
Le 246, 51 L.Ed. 1047, 11 Ann.Cas. 


52. Ellis v. U. S., supra (délay, in 
obtaining the timber required for the 
construction of a pier at a navy yard). 


53. 
54. 


Ellis v. U. S., supra. 
U. S. v. Ollinger, 55 F. 959, 961. 


55. U. S. v. Ollinger, supra (law 
does not apply to one who builds 
barges under contract with United 
States engineers providing for pur- 
chase on completion if found to con- 
form to certain prescribed specifica- 
tions). 


56. U. S. v. Ollinger, supra (“If 
he employed them as laborers and 
mechanics, he did so for his own 
benefit, and not because of any duty 
on him arising out of his contract 
with the government’). 


57. Cr. Code § 41 (18 USCA § 98). 
58. U. S. v. Chemical Foundation, 


AUS @ te 2 Caos, Lee oS Ege aloe 
[mod 5 F.(2d) 191 (aff 294 F. 300)]. 


59. U.S. v. Chemical Foundation, 
supra (sale by alien property custodi- 
an of property seized under Trading 
with the Enemy Act (50 USCA ap- 
pendix). 


60. U.e Sov. Strang, 741 sS.Cts 165, 
254 U.S. 491, 65 L.Ed. 368. 


61. Cr. Code.§ 97 (t8 USCA § 183). 
See also Hmbezzlement § 44. 
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ports,°? by officers of the United States, apply to 
a receiver of a national bank.®% 


[§ 75] 7. Suspension, Removal, and Filling Va- 
vancy—a. Suspension and Removal®+—(1) In Gen- 
eral. Although under the constitution appointments 
not otherwise provided for are made by the presi- 
dent with the advice and consent of the senate,®® 
the president may remove executive officers without 
the consent of the senate,°® and his power in this 
respect cannot be limited by a statute requiring the 
consent of the senate to such removals.°* When the 
president suspends a person from office, his reasons 
will be presumed to be sufficient,®* and the court will 
presume that the executive has acted within his con- 
stitutional power, and will recognize the new ap- 
pointee.°® The powers of an officer suspended by 
the president are not revived by the failure of the 
senate to confirm the permanent appointment of 
the person appointed to fill the vacancy.7° In har- 
mony with the general rule as to officers in gen- 
eral,*? the power of removal is an incident to the 
power of appointment,’? and the power to suspend 
an officer without compensation is incidental to the 
power to appoint and discharge,’* and in the absence 
of a statute or express contract binding the govy- 
ernment to employ a person for a definite period, 
his employment comes under the general rule of 


master and servant, that a person who is not hired ° 


for a specified time may be discharged when his 
services are not longer needed;‘4’ and the officer 
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having the power of removal is the sole judge as 


to whether the suspension or discharge of an em-_ 


ployee will promote the efficiency of the service,*® 
subject to the rules prescribed by the president 
through the civil service commission.7°® 
statute provides that in making reductions the head 
of a department shall retain those persons who, 
being equally qualified, have been honorably dis- 
charged from military or naval service,‘*? whether 
one clerk is as well qualified as others is a départ- 
mental question, and when the removing officer has 
exercised his discretion, it cannot be reviewed by 
the courts.78 Where the head of a department makes 
a request for a resignation, and it is not handed 
in, the officer forfeits no right, either because of 
his failure to resign or because requested to do so;7° 


and an order directing an officer appointed by the: 


president to proceed to his home, notifying him 
that his daily pay will cease from and after: the 
date of his arrival, does not discharge him from 
service, His status is that of an officer awaiting 
employment and not entitled to his per diem com- 
pensation until employed.®°® , ; 

Impeachment. The constitution provides that the 
house of representatives shall have the sole power 
of impeachment,*! and that the senate shall have 
the sole power to try all impeachments.8? The sen- 
ate sits as an impartial judge, and not as prosecu- 
tor.>s 


[§ 76] (2) Under Civil Service Regulations. It 


When a 


62. Act March 4, 1911, ¢ 270 (18 
USCA § 189). See also Banks and 
Banking §§ 194, 703. 


6S. Weertzel va Ure Sync. ee LOW 
[eert den 42 S.Ct. 54, 257 U.S. 644, 
66 L.Ed. 413]. 


Receiver of national bank as of- 
ficer of United States see supra § 34. 


64. As affecting right to compen- 
sation see supra § 43. 

65. Const. art 2 § 2 cl 2. 

66. Myers v. U. S., 47 S.Ct. 21, 272 
WeSm pene lned.. 160) fmods5s3 Creel 
199]. See U. S. v. Avery, 24 F.Cas. 
No. 14,481, Deady 204 (although the 
power to regulate removals from of- 
fice properly belongs to congress, that 
body having for many decades prac- 
tically conceded the authority of the 
president to make removals without 
the advice of the senate, the courts 
recognize the authority). ; 


“Our conclusion on the merits, sus- 
tained by the arguments before stat- 
ed, is that Article II grants to the 
President the executive power of the 
Government, i. e., the general ad- 
ministrative control of those execut- 
ing the laws, including the power of 
appointment and removal of execu- 
tive officers—a conclusion confirmed 
by his obligation to take care that 
the laws be faithfully executed; that 
Article II excludes the exercise of 
legislative power by Congress to pro- 
vide for appointments and removals, 
except only as granted therein to 
Congress in the matter of inferior of- 
fices; that Congress is only given 
power to provide for appointments 
and removals of inferior officers after 
it has vested, and on condition that 
it does vest, their appointment in 
other authority than the President 
with the Senate’s consent; that the 
provisions of the second section of 
Article II, which blend action by the 
legislative branch, or by part of it, 


in the work of the executive, are limi- 
tations to be strictly construed and 
not to be extended by implication; 
that the President’s power of removal 
is further established as an incident 
to his specifically enumerated func- 
tion of appointment by and, with the 
advice of the Senate, but that such 
incident does not by implication ex- 
tend to removals the Senate’s power 
of checking appointments; and final- 
ly that to hold otherwise would make 
it impossible for the President, in 
case of political or other difference 
with the Senate or Congress, to take 
care that the laws be faithfully exe- 
cutede,Tatt,.C. J... ineMyersiv. Ue ss 
ATV S.Ct. 215, 242),U.S 952, 163, 71 i.e: 
160 [mod 58 Ct.Cl. 199]. 


67. Myers v. U. S., supra. 


68. In re Alabama Southern, etc., 
Dist., 20 F. 379 


69. In re O’Neal, 57 F. 293. 


70. In re Alabama Southern,,etc., 
Dist., 20 BE. 3:79: 


71. See Officers § 146. 
72. Miller v. U. S., 45 Ct.Cl. 509. 
fa] Change in power of appoint- 


ment.—The power of removal being 
vested in the superintendent of a 
mint at the time of the plaintiff's 
discharge by Act Febr. 12, 1873, the 
lawful act of removal done prior to 
the passage of Act Aug. 23, 1912, pur- 
porting to vest the right of appoint- 
ment in the secretary of the treas- 
ury, after July 1, 1912, was not inter- 
fered with by said latter act, which 
took effect at the time of its passage. 
Costello v. U. 'S., 51 Ct.Cl. 257. 


{[b] Improper appointment.—That 
a landscape architect in the office of 
publie buildings and grounds was im- 
properly appointed by the secretary 
of war, instead of the chief of en- 
gineers, did not deprive the chief of 
engineers of power to remove him. 


Burnap v. U. S., 40 S.Ct. 374, 252 U.S. 
512, 64 L.Ed. 692 [aff 53 Ct.Cl. 605]. 


73. Wertz v. U. S., 40 CtCle sor 
See Burnap v. U. S., 53 Ct.Cl. 605 [aff 
40 S.Ct. 374,:'252)/UsS:. 6125 164) dads 
692] (civil service employee whose 


position was in the engineer depart- 


ment at large may be suspended with- 
out pay by the officer in charge, in 
conformity with the provisions of 
paragraph 13 § 5, of Gen. Ord. No. 5, 
par 13 § 5 office of chief of engineers, 
and with the instructions governing 
the classified civil service as applied 
to the engineer department at large). 


on a without pay see supra § 


74 Brown v. U. S., 39 Ct.Cl. 255. 


75. Miller v. U. S., 45 Ct.Cl. 509 (as 
the power to appoint employees in the 
government printing office :is vested 
in the public printer and the power of 
removal is incident to the power of 
appointment, a court cannot deter- 
mine whether an employee was right- 
fully or wrongfully discharged). 


76. See infra § 76. 


77. Act Aug. 15, 1876, c 287 § 4 (19 
U. S. St. at L. 200; 31 USCA § 618); 
Medkirk v. U. S., 44 Ct.Cl. 469. 


78. Medkirk v. U. S., 45 Ct.Cl. 395. 
See Wheelock v. U. S., 46 Ct.Cl. 1 
(provision in Act Aug. 15, 1876, e 287 
§ 3 [19 St. at L. 169], looking to the 
retention in the public service of per- 
sons who have been honorably dis- 
charged from the military or naval 
Service, is not mandatory, and the 
courts cannot review the action of the 
executive officers when they reduce 
the force of a department). 


79. Knight v. U. S., 35 Ct.Cl. 129. 
80. Wertz v. U. S., 40 Ct.Cl. 397. 
81. Const. art 1 § 2 cl 5. 

@2. Const. art 1 § 3 cl 6. 

83. Ex p. Daugherty, 299 F. 620 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is provided for by statute that officers or employees 
covered by such statute shall not be degraded, re- 
moved, or discharged for giving, withholding or 
neglecting to make any contribution for any politi- 
cal purpose,®* and that no person in the classified 
eivil service shall be removed except for such cause 
as will promote the efficiency of the-service and 
for reasons given in writing, and the person whose 
removal is sought shall have notice of the reasons 
and of any charges preferred against him and be 
furnished a copy thereof and be allowed a reason- 
able time for answering, but that no trial or hear- 
ing shall be required except in the discretion of the 
removing officer.8> The first of these acts®® is con- 
stitutional,** but it has been held that it was in- 
tended to provide a body of civil officers selected 
solely for competeney and fitness, protect them 
against accountability to any political party, and 
prevent their discharge, promotion, or degradation 
for giving or withholding political contributions; 
and that it does not deprive the appointing power 
of any existing rights to remove or change in rank 
for other reasons,®® but that an officer or employee 
coming within its operation cannot be removed with- 
out cause for political or religious reasons.6® Under 
the act of 1912,9° it has been said that a person in 
the classified civil service cannot be deprived of his 
status except by removal as provided in the stat- 
ute,®? but that it is for the head of the department 
to determine whether .proper cause for removal 
exists.°2 The statute applies to an office of which 
an officer is given charge by statute under regu- 
lations prescribed by the president, if there is no 
special regulation covering removals,®? but it ap- 
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plies only to persons in the competitive service.®* 
The remedy of one dismissed without complance 
with the statute is by a proceeding to try the right 
to the office.°® An executive order prohibits remov- 
als from positions subject to competitive examina- 
tions except upon written charges and notice.°® The 
order is not lmited to those who are technically 
officers of the United States with a fixed term and 
compensation.®* But the order is an administra- 
tive order only, regulating the conduct of the pres- 
ident’s subordinates; and it has not the force of 
law, and confers upon an incumbent no right to hold 
office indefinitely, and no right of which a court 
of equity can take cognizance;®% and the same ap- 
plies to the rules promulgated by the president 
which place office deputies in the marshal’s office 
in the civil service list;®® and generally civil sery- 
ice rules have not the force of law, so as to give 
the employees any tenure or right in the office,! or 
enable the courts to enforce them or review the 
removal of an employee.2 The civil service rules 
do not apply to removals made before the positions 
were placed in the civil service though the new 
appointees did not qualify or enter upon their du- 
ties until later. The filing of charges is not re- 
quired when the removals are due to a reduction of 
the clerical force required by law.* Where the 
removal of an employee is in substantial accord 
with civil service rules and the employee indicates 
an intention to waive their technical requirements, 
he may not thereafter invoke them.® 


Probationary appointments. The statute provides 
for a period of probation before any absolute ap- 
pointment is made,® and the executive regulation 


[rev on other grounds 47 S.Ct. 319, 
273 ae 135, 71 L.Ed. 580; 50 A.L. 
BR. 193 


84. Act Jan. 16, 1883, ec 27 § 13 (22 
U. S. St. at L. 407; 18 USCA § 210). 


85. Act Aug. 24, 1912, c 389 (37 St. 
at L. 555, § 6; 5 USCA § 652). 


86. 22 U. S. St. at L. 403 € 27 (5 
USCA § 632). 


87. Butler v. White, 83 F. 578 [rev 
on other grounds 18 S.Ct. 917, 949, 171 
U.S. 366, 379, 43 L.Ed. 199, 204] (it 
does not delegate legislative power to 
the president and civil service com- 
missioners). 


88. Morgan v. Nunn, 84 F. 551; 
Carriiv.. Gordon, 82° F..3733—U. iS. Vv; 
Taft, 24 App.D.C. 95 [error dism 27 
S.Ct. 148, 208 U.S. 461, 51 L.Ed. 269]; 
Ruggles v. U. S., 45 Ct.Cl. 86; Brown 
Vai Ml (Svs 209) CUCIM2 55: “Dellmeann sv. 
US, 37 Ct-Clh 128: “But see Butler-v. 
White, 83 F. 578 [rev on other 
grounds 18 S.Ct. 917, 949, 171 U.S. 366, 
379, 43 L.Ed. 199, 204] (subordinate 
officers in the internal revenue serv- 
ice are not subject to removal at the 
will of the commissioner, nor at all, 
except in accordance with the provi- 
sions of the civil service law and 
rules). 


[a] Rules promulgated by _ the 
president on Nov. 2, 1896, providing 
for certain classifications and exemp- 
tions, and reguiating promotions in 
the civil service, do not regulate re- 
movals from office, except for politi- 
cal or religious opinions or affilia- 
tions. Carr v. Gordon, 82 F. 373. 


89. Priddie v. Thompson, 82 F. 186 
(so holding as to an office deputy 
marshal appointed by the joint action 
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of the attorney-general and the 
marshal under the provisions of the 
act of May 28, 1896 [29 U. S. St. at L. 
182, ¢ 252 § 10; 28 USCA § 493]). 


90. Act Aug. 24, 1912, ¢ 389 (37 


Usa S: wStarateus OD 5eosn Gees SCA WS 
652). 

91. 30 Op. Atty.-Gen. 79. 

92. Donner v. Francis, 255 f1l.App. 


409; 30 Op. Atty.-Gen. 79. 


{a] Question for court.—Where 
an employee in the classified civil 
service is regularly removed from 
office under charges, and the officers 
removing him were empowered by 
law so to do, the question as to wheth- 
er there was just cause for removal 
is one for the executive authorities, 
and the courts deal only with any 
departure from the law itself. Eber- 
lein v. U. S., 53 Ct.Cl. 466 [aff 42 S.Ct. 
12, 257 U.S. 82, .66 L.Ed. 140]. 


93. Burnap v. U. S., 40 S.Ct. 374, 
252 U.S. 512, 64 L.Ed. 692 [aff 53 Ct.Cl. 
605] (if regulations governing the re- 
moval of employees in the Office of 
the chief of engineers does not apply 
to employees in the office of public 
buildings and grounds, the right of 
removal by the chief of engineers was 
governed only by Act Aug. 24, 1912, § 
6 [5 USCA § 652] prohibiting remov- 
als of persons in the classified service 
except for cause and for reasons giv- 
en in writing, and Civ. Serv. Rules, 
rule 12, and where no requirement of 
such act or rule was disregarded, 
there was no irregularity in the sus- 


pension or removal of such em- 
ployee). 
94 30 Op. Atty.-Gen. 181 (it does 


not apply to those occupying what are 


known as excepted positions). 


95. Act Aug. 24, 1912, § 6 (5 USCA 
§ 652); Richardson v. U. S., 64 Ct.Cl. 
233; O’Neil v. U. S., 56 Ct.Cl. 89: 


96. President’s Order of July 27, 
1897. 


97. U.S. v. Wickersham, 26 S.Ct. 
469. 201 U.S. 390, 50 L.Ed. 798 (the 
order extends to an employee in the 
office of the United States surveyor- 
general for the state of Idaho). 


98. Carr v. Gordon, 82 F. 373. 
99. Taylor v. Kercheval, 82 F. 497. 


fa] Tenure of office.—The office 
deputy has no vested right of prop- 
erty in his office or employment, un- 
der the act of May 28, 1896. He is 
employed by the marshal, and his 
tenure of office terminates with the 
expiration of the marshal’s official 
term; and a court of equity has no 
jurisdiction to restrain the marshal 
from removing him. Dudley v. 
James, 83 F. 345; Taylor v. Kerche- 
val, 82 F. 497. 


1. Page v. Moffett, 85 F. 38; 
gan v. Nunn, 84 F. 551; 
S406.Ct:Cl, 89. 


2. UL -S. ve Wapp, 2440 Res 77s lps 
GiCTAY, 335 Ue Save. Dat tan 47 Au DeDatee 
95 [error dism 27 S.Ct. 148, 203 U.S. 
461, 51 L.Ed. 269]. 


3. 21 Op. Atty.-Gen. 140. 
4 Medkirk v. U. S., 44 Ct.Cl. 469. 


5. Morsesys, Us) S:, 59) .Ct-Oleae9 
appeal dism 46 S.Ct. 241, 270 U.S. 
S20 thd: bs 1s 


Mor- 
O’Neil v. U. 


C 
1 

6. Act Jan. 16, 1883, ¢ 27 (22 U.S. 
St. at L. 403; 5 USCA § 633). 
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fixing the probationary period at six months has 
the force of law,’ but neither the statute nor the 
regulation binds the government to retain for the 
full period of six months one who is inefficient,’ 
or whose services are no longer needed.® 


Military preference. It is provided by statute 
that in event of reductions in the force of any de- 
partment no honorably discharged soldier or sailor 
whose record is good shall be discharged or 
dropped,'® but one whose record is not good may 
be discharged in such ease, without preferring 
charges against him,1! under the statute prohibiting 
removals except for reasons in writing,+* and with- 
out regard to her rating as compared with that of 
others not discharged and not having military pref- 
erence.13 A civil service rule provides that name 
of disabled veterans, their wives, and the widows 
of honorably discharged soldiers, sailors and ma- 
yines shall be placed above others eligible for ap- 
pointment,?* but this preference applies to appoint- 
ment only and an appointee from the preferred 
list is subject to removal for inefficiency or other 
cause like other appointees.15 


[§ 77] b. Filling Vacancies. Under the constitu- 
tion the president has power to fill all vacancies that 
may happen during the recess of the senate by 
granting commissions which shall expire at the end 
of the next session,?® and this power has been held 
to extend to vacancies existing during a session of 
the senate and continuing to exist during the sub- 
sequent recess.17 One appointed to office while the 
senate is not in session, who enters on the duties of 
the office, and continues to serve until notified that 


UNITED STATES 


his nomination has been rejected, must be deemed 
to have been legally appointed and entitled to the 
office.48 The act to authorize the temporary sup- 
plying of vacancies in the exeeutive departments'? 
applies as well to existing as to future vacancies 
caused by death or resignation.*® A statute author- 
izes the president to suspend an officer, and to make 
a temporary appointment to fill the vacancy thus 
created until the end of the next session of the sen- 
ate;?4 and the commission issued by the president 
to fill the vacancy occurring through suspension con- 
tinues until the end of the next session of congress, 
ynless sooner determined by the president, even 
though the person commissioned shall have been in 
the meantime nominated to the office, and his nom- 
ination rejected by the senate;?* and the tempo- 
rary appointment is not terminated by the refusal 
of the senate to confirm him for the permanent 
appointment, and the powers of a suspended officer 
whose position he occupies are not revived by such 
refusal.*% 


[§ 78] F. Government Owned Corporations—l. 
In General. When the government acts through 
private corporate instrumentalities, it is governed by 
the rules governing private persons,”* and a corpora- 
tion, in which the United States is the sole or prin- 
cipal stockholder has the same corporate responsibil- 
ity as a private corporation,?®° and is ordinarily sub- 
ject to suit,?® and the fact that the United States is a 
stockholder in a corporation. gives it none of the 
rights belonging to the United States as a sover- 
eign.?* When acting as an authorized agent of the 
United States, such a corporation may bind it by 
contract.28 A statute transferring to such a cor- 


Tae RULE CLES py eS, eA a Curl. dt ee oO ae galebemia Southern, etc.,;and was rae dane s ae Pe We 

HSI b ‘ agent of the Unite ates for e 

Ne Geers caer et RB 23. In re Alabama Southern, etc,,| BU7POSe Of providing housing for Ags 

Ruggles v. U. S., supra; rown Dist., supra. dustrial workers employed by_the 

Vv: So, Sy 39--GtClir255. aga aes puaies aurlne tbe Paeiy ‘War. 

ni . 8. v. Skinner & Eddy Corpo- ity o iladelphia v. U. S. Housing 

Stat Le die BUSCA § 414). seth Ly ap ration, 28 F.(2d) 873 [mod on other] Corp. of Pennsylvania, 82 Pa.Super. 
pa 4 ie Gtnete: fe. 7 eee wary ats, eae aor (cert dism | 343. f 

SO ee Oy mg ey “15 81 U.S. 770, 74 L.Ed. 26. Panama R. Co. v. Minnix, 282 

(2d) 6538, 57 App.D.C. 50. 1196)]; U.S. Shipping Board Bmer- Ri 47.. Lord. & Barnhawmece nv. cee 


To Act Aue. 2455194 2 rersso) (3 (Uy 


S. St. at L. 555 § 6; 5 USCA § 652). 13 F.(2a) 


gency Fleet Corporation v. Western 
Union Telegraph Co., 56 App.D.C. 
3808 [cert gr 47 S.Ct. 236, 


Shipping Board Emergency Fleet 
Corporation, 265 F. 955. See City of 
Philadelphia v. U. S. Housing Corp. 


337, 


13. Longfellow v. Gudger, 57 App. 
D.C. 50, 16 F.(2d) 653. 


14. Civ. Serv. Rules, rule VI (as 
amended by Executive Order of 
March 2, 1929). 


15. ‘Hurley v. Crawley, 60 App.D.C. 
245, 50 F.(2d) 1010. 


16. U.S. Const. art 2 § 2 p 3. 


17. Inre Farrow, 3 F. 112, 4 Woods 
491 (holding that the phrase ‘vacan- 
cies which may happen during the 
recess of the senate,’ found in Const, 
arerce $2) and \U. S' Rev. St. § 1769, 
authorizing the president to fill va- 
cancies in office, means ‘vacancies 
that may happen’ to exist during the 
recess of the senate” and citing many 
opinions of the attorneys general to 
the same effect, but referring to a dis- 
trict court case, evidently unreported, 
to the contrary). 


18) Gould vs U.1S.. 19 Ct.Cl. 593. 
19:0 1500. S..St. at L..168, 
20. American Wood Paper Co. v. 


Glens Falls Paper Co., 1 F.Cas.No. 


321a, 8 Blatchf. 513, 4 Fish.Pat.Cas. 
561. 
ai. Uy S. Reva St..§ 1768; 


273 U.S. 681, 71 L.Ed. 837, and rev 
on other grounds 48 S.Ct. 198, 275 U. 
S. 415, 72 L.Ed. 345]; Salas v. U. S., 
234 F. 842, 148 C.C.A. 440. See also 
infra §§ 185, 186. : 


[a] Leading case.—Bank of Unit- 
ed States v. Planters’ Bank, 9 Wheat. 
(U.S.) 904, 907, 6 L.Ed. 244 (involv- 
ing corporation in which a state own- 
ed an interest), in which Marshall, C, 
J., said: “As a member of a corpo- 
ration, a government never exercises 
its sovereignty. It acts merely as a 
corporator, and exercises no other 
power in the management of the af- 
fairs of the corporation, than are ex- 


pressly given by the incorporating 
Actes 
25. See Phillips v. U. S. Grain Cor- 


poration, 279 F, 244 [rev on other 
grounds 43 S.Ct. 288, 261 U.S. 106, 67 
L.Ed. 552]. 


[a] United States housing corpo- 
ration.—aA lien filed by a municipality 
for the use of a paving contractor 
against property owned by the Unit- 
ed States Housing Corporation of 
Pennsylvania is valid, even though 
the corporation was ‘created under 
the corporation laws of Pennsylvania 


of Pennsylvania, 82 Pa.Super. 343 (in 
authorizing the creation of private 
business corporations to aid the gov- 
ernment in conducting the war, Con- 
gress indicated its purpose, as to such 
corporations, to waive governmental 
immunity from suit and its conse- 
quences). But see Ballaine v. Alaska 
Northern Ry. Co., 259 F. 188, 170. C:Ci 
A. 251 [aff 5 Alaska 694] (United 
States, by the purchase of the Alaska 
Northern Railway Company, under 
Act March 12, 1914, became the own- 
er of the corporation as its agent for 
governmental purposes, and without 
its consent the corporation cannot be 
sued in tort), 


[a] Rule applied to: 
ma Railroad Company. Panama R. 
COuva Minnix, 282 I. 47; Panama R. 
Co.. v.. Curran, 256, BF. 768,168 C.C.Ay 
114; Thull v. Panama R. Co., 2 Canal 


(1) Pana- 


[§§ 76-78 


Zone 204 (2) Timers eney. Fleet Cor- 


poration, see infra § 7 


27. Commercial meets Cable Co. 
v. Philippine Nat. Bank, woe F. 218 
[aff 269 F. 1022]. 


28. Port Angeles Western R. Co, 
v. Clallam County, Wash., 36 F.(2d) 
956 [aff 44 F.(2d) 28 (cert den 51 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 78-79] 


poration government owned property and making 
it subject to enforceable claims in respect of the 
operation, construction or acquisition thereof,?® does 
not include a claim not within its terms.®? 


[$ 79] 2. Fleet nile Mahe ie In General. 
States shipping board 
authorized the “board to Ao one or more corpo- 
rations under the laws of the District of Columbia 
to purchase, construct, and operate merchant ves- 
sels, and on behalf of the United States to sub- 
seribe to, and vote not less than, a majority of the 
Pursuant to such authority the 
United States Shipping Board Emergency Fleet 
Corporation, frequently referred to as the “Emer- 
gency Fleet Corporation,’*? the name of which was 


statute creating the United §S 


capital stock?! 


UNITED STATES 


ineorporated.*# 


the shipping board.®® 
subject to the laws to which other corporations 
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Shipping Board Merchant Fleet Corporation,** was 
All of its stock was subseribed by 


It is a private corporation,’® 


are subject,?7 and is an entity distinct from the 


The 


tion.*5 


subsequently changed by statute to United States 


S.Ct. 495, 283 U.S. 848, 75 L.Ed. 1457)] 
(United States Spruce Production 
Corporation could bind United States 
to provisions of contract for sale of 
railroad property). 


29. 49 USCA §§ 151-156. 


30. Goltra v. Inland Waterways 
Corporation, 60 App.D.C. 115, 49 F. 
(2d) 497 (statute substitutes Inland 
Waterways Corporation for secre- 
tary of war in respect to assets and 
enforceable liabilities of waterways 
transportation business previously 
carried on by secretary, and does not 
include payment of unliquidated 
claim for damages arising out of 
breach of contract for lease of ves- 
sels to claimant). 


31. Act Sept. 7, 1917 (39 U.S. St. 
at L. 731, ¢ 451 § 11; 46 USCA § 810). 


32 See Galveston Dry Dock & 
Construction Co. v. U. 8S. Shipping 
Board Merchant Fleet Corporation, 
31 -F.(2d) 247 [cert den.50 S.Ct. 17, 
280 U.S. 558, 74 L.Hd-614]; Eichberg 
Wee ES; Shipping Board Emergency 
Fleet Corporation, 5i App.D.C. 
273 F. 886; Sullivan v. U. S. 
ping Board Emergency Fleet Corpo- 
ration, 76 Pa.Super. 30 [error dism 
and cert den 43 S.Ct. 292, 261 U.S. 146, 
67 L.Ed. 577]; and cases infra this 
section; and §§ 80-83 (in many of 
which it is referred to in this short 


form). 
33. Act Febr. 11, 1927, c 104 8 1 
(44 U. S. St. at L. 10838; 46 USCA 


§ 810A). 


34. Skinner & Eddy Corporation 
v. McCarl, Comptroller General, 48 
SECOES LM  OTT 5M WPS ee i i Ppa Br E850 | 131; 
Lord & Burnham Co. Va. Ss Ship- 
ping Board Emergency Fleet Cor- 
poration, 265 F. 955. 


35. Skinner & Eddy Corporation v. 
McCarl, Comptroller General, supra; 
U. S. Shipping Board Emergency Fleet 
Corporation v. Western Union Tele- 
graph Co., 56 App.D.C. 337, 13 F.(2da) 
308 [cert gr 47 S.Ct. 236, 273. U.S. 
681, 71 L.Ed. 837, and rev on other 
grounds 48 S.Ct. 198, 275 U.S, 415, 72 
Dba. 345 4% 


{a] Judicial notice will be taken 
of the fact that all the stock of the 
shipping board Hmergency Fleet Cor- 
poration is owned by the _ United 
States. Norton v. Southern Ry. Co., 
246 N.Y.S. 676, 138 Misc. 784. 


36. Sullivan v. U. S. Shipping 
Board Emergency Fleet Corporation, 
76 Pa.Super. 30 [error dism and cert 
den 43 S.Ct. 292, 261 Po 146, 67 L. 
Ba. 577); Lindgren Vien Ue, Ss Shipping 
Board Merchant Dasee “Corporation, 
55 F.(2d) 117 [cert den 52 S.Ct. 499, 
286 U.S. 542, 76 L.Ed. 1280]; U. s: 
Shipping Board Emergency Fleet Cor- 


poration vy. Western Union Telegraph 
Con S63 App. D.C.1733'%, cls UR. (2d) 308 
[eertigr:-47:S:Ct:-2386, 273:U.S. 681,71 
L.Ed. 837, and rev 48 S.Ct. 198, 275 
U.S. 415, 72 L.Ed. 345]; Providence 
Engineering Corporation v. Downey 
Shipbuilding Corporation, 294 F. 641 
[cert den sub nom. U. S. Shipping 
Board Emergency Fleet Corporation 
v. Chase Nat. Bank of City of New 
York, 44 S.Ct. 334, 264 U.S. 586, 68 


toa 8627; Dalton@Ve, Ue Sul" CtsCl. 
[a] Charter powers.—Urgent De- 


ficiencies Act, and other acts of con- 
gress appropriating money to the 
Emergency Fleet Corporation, and 
executive orders delegating to the 
shipping board, or such corporation, 
powers given to the president, did not 
change the charter powers of the 
Emergency Fleet Corporation, or the 
character or purpose of the original 
act, Act Sept. 7, 1916, § 11 (46 USCA 
§ 810) under which it was created. 
Ingersoll-Rand Co. v. U. S. Shipping 
Board Emergency Fleet Corporation, 
187 N.Y.S. 695, 195 App.Div. 838. 


87. Rosenberg Bros. & Co. v. U. S. 
Shipping Board Emergency Fleet 
Corp., 295 EF. 872; Shooters Island 
Shipyard Co. v. Standard Shipbuild- 
ing Corporation, 293 F. 706; Sullivan 
v. U. S. Shipping Board Emergency 
Corporation, 76 Pa.Super. 30 [error 
dism and cert den 43 S.Ct. 292, 261 
U.S. 146, 67 L.Ed. 577]. 


fa] iability of corporation is not 
affected by the fact that the United 
States is the sole stockholder. Pana- 
ma R. Co. v. Minnix, 282 F. 


38. Skinner & Eddy Corporation v. 
McCarl, Comptroller General, 48 S.Ct. 
12, 275 U.S. 1, 72-L.Ed. 131; Lindgren 
v. U. S. Shipping Board Merchant 
Fleet Corporation, 55 F.(2d) 117 [cert 
den 52 S.Ct. 499, 286 U.S. 542, 76 L.Ed. 
1280]; U. S. Shipping Board Emer- 
gency Fleet Corporation v. Tabas, 22 
F.(2d) 398 [aff 9 F.(2d) 648]; Provi- 
dence Engineering Corporation  v. 
Downey Shipbuilding Corporation, 3 
F.(2d) 154; Providence Engineering 
Corporation v. Downey Shipbuilding 
Corporation, 294 F. 641 [cert den 
sub nom. U. S. Shipping Board Emer- 
gency Fleet Corporation v. Chase Nat. 
Bank of City of New York, 44 S.Ct. 
334, 264 U.S. 586, 68 L.Ed. 862]; 
Traylor Engineering & Mfg. Co. v. U. 
S. Shipping Board Bmergency Fleet 
Corporation, 277 F. 248; Eichberg v. 
U. S. Shipping Board Emergency 
Fleet Corporation, 51 App.D.C. 44, 
2d VE OSes 

39. Skinner & Eddy Corporation 
v. McCarl, Comptroller General, 48 
Si@tink2; 275 UW-S.4, 2 bei.) 13h. 


40. Skinner & Eddy Corporation v. 
McCarl, Comptroller General, supra; 


United States,28 and from any of its departments 
or boards,*®® and, although it is an instrumentality 
of the government,*® and an operating agency of 
the shipping board,*+ it is not a branch of the gov- 
ernment,*? although powers conferred upon the pres- 
ident by statute*® have been delegated to it,** and 
the shipping board has been anthorized by statute to 
exercise certain of its powers through such corpora- 
In exercising powers so “delegated to it 
by the shipping board, it acts as agent of the board,*® 
and in exercising powers delegated to it by the 


McCarthy v. U. S. Shipping Board 
Merchant Fleet Corporation, 60 App. 
D.C, 311, 53 F.(2d) 923 [cert den 52 
S.Ct. 408, 285 U.S. 547, 76 L.Ed. 938]. 


41. The Lake Monroe, 39 S.Ct. 460, 
250 U.S. 246, 63 L.Ed. 962. 


42. U.S. v. Matthews, 282 F. 266; 
Dalton v. U. S., 71 Ct.Cl. 421; Inger- 
soll-Rand Co. v. U. S. Shipping Board 
Emergency Fleet Corporation, 184 N. 
Y.S. 272; Sullivan v. U. S. Shipping 
Board Hmergency Fleet Corporation, 
76 Pa.Super. 30 [error dism and cert 
den 43 S.Ct. 292, 261 U.S.'146, 67 L. 
Ed. 577) (Emergency Fleet Corpora- 
tion is not a branch of the United 
States government, but is a private 
corporation doing business in Penn- 
sylvania and as such is subject to all 
of the laws of the commonwealth). 


43. Act June 15, 1917, c 29 (40 U.S. 
St. at L. 182). 


44. Skinner & Eddy Corporation 
v. McCarl, Comptroller General, 48 
S.Cty2, 205; US. 1729 Lebdss lak; 
Hichberg v. U. S. Shipping Board 
Emergency Fleet Corporation, 51 App. 
D.C. 44, 273 F. 886. 


45. Merchant Marine Act, 1920, § 
14 (46 USCA § 873). 


46. Galveston Dry Dock & Con- 
struction Co. v. U. S. Shipping Board 
Merchant Fleet Corporation, 31 F. 
(2a) 247 [cert den 50 S.Ct. 17, 280 U.S. 
558, 74 L.Ed. 614]; U.”S. ‘Shipping 
Board Emergency Fleet Corporation 
v. Galveston Dry Dock & Construc- 
tion Co., 13 F.(2d) 607 [cert den 47 
S.Ct. 237, 273 U.S. 725, 71 L.Hd. 860]; 
see U. S. v. Brown, 160 N.E. 13, 247 
N.Y. 211 (theory that Emergency 
Fleet Corporation in making charter 
and making overpayment acted as 
agent of United States was not un- 
tenable as matter of law so as to re- 
quire setting aside of warrant of at- 
tachment in action by United States 
to recover the overpayment). 


[a] Construction of contract.— 
By Merchant Marine Act (1920) §§ 
12, 35 (46 USCA §§ 871, 886) authori- 
ty to recondition or repair vessels is 
vested solely in the shipping board, 
but it may exercise such powers 
through Emergency Fleet Corporation 
as its agent, and contracts for re- 
pairs made by latter are to be con- 
strued in light of such provisions. 
U.S. Shipping Board Emergency Fleet 
Corporation v. Galveston Dry Dock 
& Construction Co., 13 F.(2d) 607 
{cert den 47 S.Ct. 237, 273 U.S. 725, 
71 L.Ed. 860]. 


[b] Notice of agency.—One con- 
tracting with Emergency Fleet Cor- 
poration was chargeable with knowl- 
edge that it was acting as agent for 
shipping board. Galveston Dry Dock 
& Construction Co. v. U. S. Shipping 
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president, it acts as an agent of the United States.47 
The audit and control of its financial transactions 
is committed to its own officers except as control 
may be exercised by the shipping board.#® It is not 
entitled generally to the immunities of a sovereign,*® 
but it is entitled to the government rate on telegraph 


messages.°°? 


[§ 80] b. Officers and Agents, 


tion is not bound.®? 


The officers of the 
Fleet Corporation have power to make their work 
effective within the scope of the corporate creation. 
When an officer with definite and limited duties ex- 
ceeds the powers conferred upon him the corpora- 
The corporation has turned 
over some of its ships to shipping companies for 


UNITED STATES 


create an agenecy.®® 
injury to an employee hired by such an agent,°* and, 
like other carriers,®® it is lable on bills of lading 
issued by its authorized agent.°® 
termination of the agency in satisfaction of a lien 
filed by its agent for it belongs to the principal rath- 


oa 
ag 


[§§ 79-81. 


It has been held liable for an 


Money paid after 


er than the agent.°? 


operation under contracts which have been held to 


Board Merchant Fleet Corporation, 31 
H.(2d) 247 [cert den 50 S.Ct. 17, 280 
U.S. 558, 74 L.Ed. 614]. 


47. Buffalo Union Furnace Co. v. 
U. S. Shipping Board Bmergency 
Fleet Corporation, 280 F. 751 [reh 
den 283 F. 673, and aff 291 F. 23 (er- 
ror dism 45 S.Ct. 510, 268 U.S. 707, 69 
L.Ed. 1168)]; W. P. Tanner-Gross & 
Co. v. James W. Elwell & Co., 2 F. 
(2d) 396; Astoria Marine Iron Works 
v. U. S. Shipping Board Emergency 
Fleet Corporation, 295 F. 415. But see 
Lord & Burnham Co. v. U. S. Shipping 
Board Emergency Fleet Corporation, 
265 F. 955 (it is not an instrumental- 
ity of the United States, performing 
only governmental functions, so as to 
be suable only in the court of claims). 


{a] It is a mere agent for carry- 
ing out powers delegated to it by 
congress, either directly or through 
the authority conferred upon the 
presiden: U. S. v. Matthews, 282 F. 
66. 


48. Providence Engineering Cor- 
poration v. Downey Shipbuilding Cor- 
poration, 294 F. 641 [cert den sub 
nom. U. S. Shipping Board Emergency 
Fleet Corporation v. Chase Nat. Bank 
of City of New York, 44 S.Ct. 334, 264 
U.S. 586, 68 L.Ed. 862]; Skinner & 
Eddy Corporation v. McCarl, Comp- 
troller General, 48 S.Ct. 12, 275 U.S. 
Tena. bol. 


49. Fidelity Trust Co. of New 
York v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 15 F.(2d) 
600; Shooters Island Shipyard Co. v. 
Standard Shipbuilding Corporation, 
293 F. 706. 

Immunity from suit see infra § 
176. 

50. 


U. S. Shipping Board Emer- 


gency Fleet Corporation v. Western | 


Union Telegraph Co., 48 S.Ct. 198, 
275 U.S. 415, 72 L.Ed. 345 [rev 66 
App.D.C. 337, 13 F.(2d) 308]. 


{a] Reason for rule.—In view of 
contemporaneous and long continued 
construction of the statute acquiesc- 
ed in by the telegraph company, the 
Emergency Fleet Corporation is a de- 
partment of the United States, within 
Post Roads Act, and entitled to gov- 
ernment rates on telegraph messag- 
es, notwithstanding competition with 
private shipping and contention that 
it contracted on its own behalf. U. 
S. Shipping Board Emergency Fleet 
Corporation v. Western Union Tele- 
graph Co., 48 S.Ct. 198, 275 U.S. 415, 
72 Ld. 345 [rev 56 App.D.C. 337, 13 
F.(2d) 308]. 


61. U. S. v. Skinner & Eddy Cor- 
poration, -2:39-E.\(2a)} 9373) ihmod 735 B. 
(2d) 889 (cert dism 50 S.Ct. 248, 281 
U.S. 770, 74 L.Ed. 1196)] (payment 
of bonus for early completion of ship- 


building contract). 


52. Schumann v. U. S., 64 Ct.CL 
607 (district supervisor of EHmergen- 
cy Fleet Corporation held without au- 
thority to act for corporation in req- 
uisitioning of property). 


53. Mallory S. S. Co. v. Garfield, 
10 F.(2d) 664 [cert den 47 S.Ct. 97, 
273 U.S. 703, 71 L.Ed. 848]; City of 
Los Angeles v. Los Angeles Pacific 
Nav. Co., 258 P. 409, 84 Cal.App. 413; 
Shea v. U. S. Shipping Board Emer- 
Bon Fleet Corporation, 202 N.Y.S. 


[a] Illustration.—Agreement ap- 
pointing steamship company agent 
of Fleet Corporation for operation of 
vessels assigned to it, providing for 
monthly compensation and commis- 
sions to steamship company, and re- 
serving to Fleet Corporation right to 
prescribe form of freight contracts 
and bills of lading, held to create 
agency. Mallory S. S. Co. v. Garfield, 
10 F.(2d) 664 [cert den Garfield v. 
Mallory S._S. Co., 47 S.Ct. 97, 278_U.S. 


703, 71 L.Ed. 848]. 
[b] Employment of captain.— 
Shipping company, operating under 


agency agreement with Emergency 
Fleet Corporation, held to act solely 
as agent of United States in employ- 
ing captain. City of Los Angeles v. 
Los Angeles Pacific Nav. Co., 258 P. 
409, 84 Cal.App. 413. 


54 Shea v. U. S. Shipping Board 
St: feo Fleet Corporation, 202 N. 


[a] Liability of shipping company. 
—wWhere there was no cause of action 
against a shipping company for in- 
jury to an employee, but the cause of 
action was against the United States 
Shipping Board Emergency Fleet Cor- 
poration, there was no cause of ac- 
tion against the shipping company’s 
successor. Shea v. U. S. Shipping 
Aa tinege PSY. Fleet Corp., 202 N.Y. 


55. 

56. Florida Grain & Elevator Co. 
v. U. S. Shipping Board Emergency 
Fleet Corporation, 300 F. 169 [rev 3 
F.(2d) 314 (rev 20 F.(2d) 588)] (the 
fact that the vessel was owned by the 
United States was immaterial in a 
suit for damage to cargo, respondent 
being liable as a time charterer on 
contracts made by bills of lading is- 
sued by its agent). 


57. Elting. v. Seager S. S. Co., 21 
F.(2d) 798 (where the United States 
had apparently, in some way, suc- 
ceeded to the Fleet Corporation’s 
rights). 

58. See Corporations § 2506. 


59. Harwood v. U. S. Shipping 


See Carriers § 297; Shipping § 


[§ 81] c. Contracts and Indebtedness. Like other 
corporations,°® the Fleet Corporation may make con- 
tracts,°® and is liable on its contracts,®° including 
those made in the exercise of powers delegated to 
it by the president,®! at least where it contracts as 
principal,®? even though the contract recites that 
it represents the United States,** or the contract 


Board Emergency Fleet Corporation, 
32 F.(2d) 680 [rev 26 F.(2d) 116, and 
cert gr 50-S.Ct. 37, 280 U.S. 544, 74 
L.Ed. 142, aff 50.S.Ct. 372, 281 U.S. 
519, 74 L.Ed. 1011]. 


[a] Shipbuilding contract.—Emer- 
gency Fleet Corporation had power, 
under Act June 15, 1917, and “emer- 
gency shipping fund” provision of 
Urgency Deficiency Appropriation Act 
Oct. 6, 1917, to make contract on be- 
half of the United States for con- 
struction of ships. Ingram-Day 
Lumber Co. v. McLouth, 13 F.(2d) 
581 [aff 6 F.(2d) 471, cert gr 47 S.Ct. 
239, 273 U.S. 684, 71 L.Ed. 839, and 
rev on other grounds 48 S.Ct. 153, 
275 U.S. 471, 72 L.Ed. 378]. 


60. Cohn v. U. S. Shipping Board, 
20 F.(2d) 56. 


61. Harwood v. U. S. Shipping 
Board Emergency Fleet Corporation, 
32 F.(2d) 680 [rev 26 F.(2d) 116, cert 
er 50 S.Ct. 37, 280 U.S. 544, 74 L.md. 
142, and aff 50 S.Ct. 372, 281 U.S. 519, 
74 L.Ed. 1011]. 


[a] Transfer of powers.—Act 
transferring to the shipping board 
the president’s powers and duties un- 
der emergency shipping fund legis- 
lation did not destroy existing reme- 
dies on expressly preserved contract 
liabilities of Merchant Fleet Corpora- 
tion. U.S. Shipping Board Merchant 
Fleet Corporation v. Harwood, 50 S. 
Ct. 372, 281 U.S. 519, 74. L.Ed. 1011 
Laff. 32 F.(2d) 680 (rev (D.C.) 26 F. 
(2d) 116, and cert gr 50 S.Ct. 37, 280 
U.S. 544, 74 L.Ed. 604)]. 


62. Harwood v. U. S. Shipping 
Board Emergency Fleet Corporation, 
32 F.(2d) 680 [rev 26 F.(2d) 116, cert 
gr 50 S.Ct. 37, 280 U.S. 544, 74 L.Wd. 
142, and aff 50 S.Ct. 372, 281 U.S. 519; 
74 L.Ed. 1011]; U. S. Shipping Board 
Emergency Fleet Corporation v. Tex- 
as Star Flour Mills, 12 F.(2d) 9. See 
Smith v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 2 F.(2d) 390 
[mod 26 F.(2d) 337 (cert den 49 S.Ct. 
29)] (Emergency Fleet Corporation 
held liable for losses from unauthor- 
ized deviation, under bills of lading 
signed by independent firm as agents 
of Fleet Corporation). = 


63. Sloan Shipyards Corporation 
v. U. S. Shipping Board Emergency 
Fleet Corporation, 42 S.Ct. 386, 258 U. 
S. 549, 66 L.Ed. 762 [rev 272 FB. 132, 
and leave to present pet for reh gr 
42 S.Ct. 588]; Providence Engineering 
Corporation v. Downey Shipbuilding 
Corporation, 294 EF. 641 [cert den sub 
nom. U. S. Shipping Board Emergen- 
cy Fleet Corporation v. Chase Nat. 
Bank of City of New York, 44 S.Ct. 
334, 264 U.S. 586, 68 L.Ed. 862]. Con- 
tra Astoria Marine Iton Works v. U. 
S. Shipping Board Emergency Fleet 
Corporation, 295 F. 415. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 81] 


relates to vessels owned by the United States,** and 
the United States is not liable on the corporation’s 
contracts as a joint party;°> but the corporation 
has been held not liable on contracts made by it as 
agent for the shipping board.** The rule that an 
agent may be bound on his contracts notwithstand- 
ing his known ageney®? applies to such corpora- 
tion,®® but the presumption that an individual agent 
does not intend to bind himself®® does not apply 
to it.7° Failure of the corporation to perform a 
contract according to its terms constitutes a breach 
of the contract for which damages are recovera- 
ble.*+ The general rule that contracts must be 
supported by a consideration,’? and the rules as 
to what constitutes a consideration,’? and as to the 
necessity and elements of an agreement,’* apply to 
the contracts of the Fleet Corporation.*® 


Construction of contracts. As in the case of con- 
tracts generally,7® a rational and equitable construc- 
tion of its contracts, rather than an unfair and im- 
probable one, will be adopted,*? and contracts which 
are parts of the same transaction will be construed 
with reference to each other.7® . 


64. U. S. Shipping Board Emer- 
‘gency Fleet Corporation v. South At- 
lantic Dry Dock Co., 300 F. 56. But 
see W. P. Tanner-Gross & Co. v. 
James W. Elwell & Co., 2 F.(2d) 396 | 428]. 


UNITED STATES 


of the contract for which plaintiff is 
entitled to recover damages. 
Cane ValUs io. Ove Cel. 
Sel” Motor, 'CarsCo: vi Ul S:, 


[65 C.J.] 13801 


Arbitration. A provision of a contract for arbi- 
tration of disputes by a specified officer is unenforce- 
able when there is no such officer.*® 


Bonus to contractor’s employees. Under a provi- 
sion of a shipbuilding contract for the distribution 
of a portion of any savings in such manner as may 
be agreed to by the corporation and the contractor 
with a view of recognizing continuous, faithful, and 
efficient performance of duty by employees, the de- 
termination of the corporation and the contractor 
is conclusive in the absence of bad faith.®° 


Demurrage. The rule that the charterer of a 
privately owned vessel is not excused from liability 
for demurrage by governmental restraints when the 
charter does not so provide’! has been applied to a 
vessel chartered from the Fleet Corporation acting 
on behalf of the United States.®? 


Cancellation of contracts. Under temporary stat- 
utes no longer in force,®? the corporation was au- 
thorized to cancel certain of its contracts on making 
just compensation.§4 


Claims against corporation. The government’s 


date for ships. U.S. v. Skinner & Ed- 


Frey- | dy Corporation, 35 F.(2d) 889 [mod 28 
244 [aff Rus- | F.(2d) 373, and cert dism 50 S.Ct. 248, 
43 S.Ct. | 281 U.S. 770, 74 L.Ed 1176] (so con- 


strued, bonus held not payable where 
ships were delivered after original de- 
livery date, but during extension pe- 


(corporation held not personally lia- 
ble on contract made by it as disclosed 72. See Contracts § 145. : 
agent of United States for transpor- 73. See Contracts §§ 150-236. 
tation on government owned vessel). 74, See Contracts §§ 46-121 

65. U. S. Shipping Board Emer- i x 
gency Fleet Corporation v. Tabas, 22 75. See cases infra this note. 
F.(2d) 398 [aff 9 F.(2d) 648]. See [a] What constitutes contract.— 


Tabas v. Emergency Fleet Corpora- 
tion, 9 F.(2d) 648 [aff 22 F.(2d) 398] 
(burden held on Emergency Fleet Cor- 
poration to prove its contract to sell 
underground cable created joint li- 
ability against it and United States, 
preventing suit against it alone). 


66. Galveston Dry Dock & Con- 
struction Co. v. U. S. Shipping Board 
Merchant Fleet Corporation, 31 F. 
(2a) 247 [cert den 50 S.Ct. 17, 280 U.S. 
Re “Ye: a Bi to eee (os Ue By Beth ‘Shipping 
Board Emergency Fleet Corporation 
v. Galveston Dry Dock & Construc- 
tion Co., 13 F.(2d) 607 [cert den 47 
S.Ct. 227, 273 U.S. 725, 71 L.Ed. 860]. 


67. See Agency §§ 486-490. 


68. U.S. Shipping Board Merchant 
Fleet Corporation v, Harwood, 50 S. 
Ct ola, col Use on, 4 LaAga., VOLl 
[aff 32 F.(2d) 680 (rev 26 F.(2d) 116), 
and cert gr 50 S.Ct. 37, 280 U.S. 544, 
74 L.Ed. 604]. 


69. See Agency § 487. 


70. U.S. Shipping Board Merchant 
Fleet Corporation v. Harwood, 50 S. 
Ct. 312; 281 WES T5197 74 Li bd! 1011 
[aff sub nom. Harwood v. U. S. Ship- 
ping Board Emergency Fleet Corpe- 
ration, 32 F.(2d) 680 (rev 26 F.(2d) 
116), and cert gr 50 S.Ct. 37, 280 U.S. 
544, 74 L.Ed. 604]. 


71. Freygang v. U.S., 57 Ct.Cl. 244 
{aff sub nom. Russel Motor Car Co. v. 
WiaS..943)8.CL. 428i). 


[a] Thus, where a contract to con- 
struct ten wooden barges provides 
that if the contract is canceled as to 
such barges the owner shall substi- 
tute other barges of different design 
or size, and the Fleet Corporation, 
under the Act. of June 15, 1917, modi- 
fies such contract so as to eliminate 
the construction of eight of such 
barges, and fails to order other barg- 
es in lieu thereof, there is a breach 


Mere suggestion that shipping board 
might consider making allowance to 
owners of Sailing vessels whose voy- 
ages were prevented by president’s 
proclamation was not a contract when 
coupled with a condition never com- 
plied with; nor was an alleged agree- 
ment to pay losses a binding contract 
when the minds of the parties never 
met as to what would constitute loss- 
es. U.S. Shipping Board Emergency 
Fleet Corporation v. Turner, 11 F. 
(2d) 921. 


[b] What constitutes considera- 
tiou.— (1) Sailing vessel’s release of 
part of cargo of oil to agents of char- 
terer on interruption of voyage by 
president’s proclamation held not con- 
Sideration for alleged contract of 
Emergéncy Fleet Corporation. U. S. 
Shipping Board BEmergency Fleet 
Corporation v. Turner, 11 F. (2a) 921. 
(2) Agreement by owner of sailing 
vessel not to sue agents of charterers 
held not legal consideration for al- 
leged contract of Emergency Fleet 
Corporation to reimburse owner for 
losses sustained from interruption of 
voyage by presidential proclamation. 
U. S. Shipping Board Emergency 
Fleet Corporation v. Turner, supra. 


76. See Contracts §§ 487, 511. 


77. See U. S. v. Skinner & Eddy 
Corporation, 28 F.(2d) 373 [mod 35 F. 
(2d) 889 (cert dism 50 S.Ct. 248, 281 
U.S. 770, 74 L.Ed. 1196)] (lease of 
shipyard at rental to be applied on 
purchase price held contract of sale). 


78. U. S. v. Skinner & Eddy Cor- 
poration, 35 F.(2d) 889 [mod 28 F, 
(2d) 373, and cert dism 50 S.Ct. 248, 
281 U.S. 770, 74 L.Ed. 1176]. 


{a] Thus contract entered into be- 
tween Fleet Corporation and_ ship- 
building company on same day as 
supplemental bonus agreement should 
be considered in determining delivery j 


riod). 


79. U.S. v. Puget Sound Machin- 
ery Depot, 298 F. 353 (provisions that 
disputes should be referred to direc- 
tor-general ‘fof the owner’ where 
there was no director-general). 


80. Bennett v. U. S. Shipping Board 
Emergency Fleet Corporation, 59 
App.D.C. 181, 37 F.(2d) 811 [cert den 
erry ha 461, 281 U.S. 762, 74 L.Ed. 


[a] Bvidence warranted finding 
shipyard employees failed to prove 
they rendered ‘‘continuous, faithful, 
and efficient’”’ service, to be entitled to 
share in ship construction savings. ' 
Bennett v. U. S. Shipping Board 
Emergency Fleet Corporation, 59 App. 
D.C. 181,.87 F.(2d) 811 [cert den 50 
S.Ct. 461, 281 U.S. 762, 74 L.Ed. 1170]. 


81. See Shipping § 1027. 


82. U. S. v. Warren Transp. Co., 
7 F.(2d) 161 (where United States 
Shipping Board Emergency Fleet 
Corporation, on behalf of the United 
States, chartered a vessel, it exercised 
business powers of the United States, 
and charterer cannot avoid liability 
for demurrage on ground that restric- 
tions of coal committee of fuel admin- 
istration, appointed under National 
Defense Act Aug. 10, 1917, § 25, caus- 
ed the delay, as coal committee exer- 
cised sovereign powers). 


83. Act June 15, 1917 (40 U.S. St. 
at L. 182); Act Oct. 6, 1917 (40 U.S. 
St. at L. 345). 


84 See cases infra this note. 


[a] Contracts held subject to can- 
cellation.—Buffalo Union Furnace Co. 
v. U. S. Shipping Board Emergency 
Fleet Corporation, 291 F. 23 [aff 280 
F. 751 (reh den 283 F. 673), and error 
dism. 45 S.Ct. 510,268 U.S. 707, 69 L. 
Ed. 1168]. -See Ingram-Day Lumber 
Co. v. McLouth, 13 F.(2d) 581 [aff 6 
F.(2d) 471, cert er -470 'SiCt'239;' 2738 
U.S. 684, 7 L.Ed. 839, and rev on 
other grounds 48 S.Ct. 153, 275 U.S. 
471, 72 L.Ed. 378]. 


‘[b] Notice of cancellation of war 
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troller-general.?° 


right to priority as a ereditor®® does not apply to a 

indebtedness to the Fleet Corporation arising bat 
of a contract in performance of its authorized “busi- 
ness,*® and the statute prohibiting assignment of 
States®* does not apply to 


claims against the United 
claims against such corporation.®§ 


chant Marine Act of 1920, requiring the shipping 
board to settle matters arising out of the exercise 
of the powers conferred on the president with re- 
spect to the building of ships,*® claims arising out 
of contracts with the corporation for the construc- 
tion of vessels for the United States are properly 
presented to the shipping board instead of the comp- 


material contract by Emergency 
Fleet Corporation need not refer to 
the Act of June 15, 1917, authorizing 
eancellation. Buffalo Union Furnace 
Co. v. U. S. Shipping Board Hmer- 
gency Fleet Corporation, 291 F. 23 
[aff 280 F. 751 (reh den 28 83... 673), 
and error dism 45 S.Ct. 510, 268 U.S. 
707, 69 L.Ed. 1168]. 


[c] Effect of cancellation see In- 
gram Day Lumber Co. v. McLouth, 6 
F.(2d) 471. 


[d] Compensation or cancellation 
see Ingram-Day Lumber Co. v. Mc- 
Louth, 13 F.(2d) 581 [aff 6 F'.(2d) 471, 
cert gr 47 S:Ct. 239, 273'U.S. 684) 71 
L.Ed. 839, and rev 48 S.Ct. 153, 275 
WES 47d, M2 law. ©3284 


[e] Acceptance of award of ship- 
ping board for cancellation of con- 
tract with Fieet Corporation would 
prevent further litigation. U. S. v. 
Skinner & Eddy Corporation, 385 F. 
(2d) 889 [mod 28 F.(2d) 373, and cert 
dism 50 S.Ct. 248, 281 U.S. 770, 74 L. 
Ed. 1176]. 


{f] Rejection of award.—Judg- 
ment for United States for moneys 
paid by Fleet Corporation under con- 
tract since canceled should be with- 
out prejudice to defendant’s claims 
before court of claims, where award 
of shipping board was not accepted. 
U. S. v. Skinner & Eddy Corporation, 
35 F.(2d) 889 [mod 28 F.(2d) 373, and 
cert dism 50 S.Ct. 248, 281 U.S. 770, 
74 L.Ed. 1176]. 


85. See infra § 145. 


86. West Virginia Rail Co. v. Jew- 
ett Bigelow & Brooks Coal Co., 26 F. 
(2d) 503. 


87. See Rev. St. § 3477 (81 USCA 
§ 203); and infra § 158. 
@8. Charles Nelson Co. v. U. S., 


11 F.(2d) 906; Providence Engineer- 
ing Corporation v. Downey Shipbuild- 
ing Corporation, 3 F.(2d) 154. 


89. See Merchant Marine Act 1920, 
§.2 (41 St. at L. 988; 46 USCA § 
862). 

99. See U. S. v. Skinner & Eddy 


Corporation, 28 F.(2d) 373 [mod 35 F., 
(2d) 889 (cert dism 50 S.Ct. 248, 281 
U.S. 770, 74 L.Ed. 1196)]. 


$1. See Corporations § 2829, 


92. Smith v. U. S. Shipping Board 
Hmergency Fleet Corporation, 26 F. 
(2d) 337 [mod 2 F.(2d) 920, and cert 
den 49 S.Ct. 29, 278 U.S. 282, 73 L.Ed. 
379]; U. S. Shipping Board Emer- 
gency Fleet Corporation v. Rosenberg 
Brose. 627 CO Zee. C20) O21) Catt 7 
(2d) 8938, cert gr 47 S.Ct. 237, 238, 273 
U.S. 682, 683, 71. L.Ed. 838, and rev 
on other grounds 48 S.Ct. 256, 276 U.S. 
200 Mulia o, bal) sCOhnuvs eUiewss 
Shipping Board, 20 F.(2d) 56; Wal- 
lace v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 5 F.(2d) 
234; American Cotton Oil Co. v. U. 


Under the Mer- 


the contract: 


and be sued,?® 


S. Shipping Board Emergency Fleet 
Corporation, 270 F. 296; U. S. Ship- 
ping Board Emergency Fieet Corpo- 
ration, v; O’Shea, 55 App.D.C, 300, 5 
BY (2d ),-123. 


[a] Rule applied to liability for: 
(1) Injuries to employee. Wallace v. 
U. S. Shipping Board Emergency 
Fleet Corporation, 5 F.(2d) 234; U. 
S. Shipping Board Emergency Fleet 
Corporation v. O’Shea, 55 App.D.C. 
300, 5 F.(2d) 128. (2) Loss of goods 
through deviation of vessel. U. S. 
Shipping Board Emergency Fleet 
Corporation v. Rosenberg Bros. & Co., 
12)\E.(2d) 724. [afi 7 BuC2a) 893, cert 
gr 47 8.Ct. 237, 238, 273 U.S. 682, 683, 
71 L.Ed. 838, and rev on other grounds 
48 Si@t.. 256; -2:76. UsS. 202, 72) Eakd. 
531]; Smith v. U. S. Shipping Board 
Emergency Fleet Corporation, 26 F. 
(2a) 837 [mod 2 F.(2d) 390, and cert 
aoa S.Ct. 29, 278 U.S. 282, 73 L.Ed. 
79). 


[b] Statutory liability.—Admir- 
alty Law Act March 4, 1915, § 20, as 
amended by Act June 5, 1920, § 33 (46 
USCA § 688), for benefit of seamen 
injured in course of employment, ap- 
plies as well to vessels owned by 
United States Shipping Board Emer- 
gency Fleet Corporation as to mer- 
chant vessels privately owned. U. S. 
Shipping Board Emergency Fleet 
Corporation v. O’Shea, 55 App.D.C. 
300, 5 E.(2d) 123. 


93. U. S. Shipping Board Emer- 
gency Fleet Corporation v. O’Shea, 
supra (Fleet Corporation held liable 
to injured seaman, under Act March 
4, 1915, § 20, as amended by Act June 
5, 1920, § 33 (46 USCA § 688), as op- 
erator of vessel, although at time 
of accident’ vessel was in fact oper- 
ated and managed by shipping com- 
pany as agent for Fleet Corporation), 
Contra Keeley v. Kerr, 270 F. 874. 


94 Carver v. U. S. Shipping Board 
Emergency Fleet Corporation, 28 F. 
(2d) 798 (suggestion that ship build- 
ers charge plaintiffs, contracting to 
furnish chains, with extra cost of 
chains procured elsewhere, held not 
actionable). 


95. See cases infra this note, 


fa] Insufficiency of evidence.—(1) 
Evidence that vessel bore inscription 
that it was built for defendant held 
insufficient evidence that injured sea- 
man was in defendant’s employ, in 
view of act June 5, 1920, § 4 (41 U.S. 
St. at L. 990; 46 USCA § 868) trans- 
ferring vessels and other property to 
the shipping board. Hicks v. U. S. 
Shipping Board HWmergency Fleet 
Corporation, 14 F.(2d) 316. (2) Evi- 
dence did not show Emergency Fleet 
Corporation prevented plaintiffs’ per- 
formance of contract to furnish 
chains for hulls requisitioned while 
under construction. Carver v. U. S. 
Shipping Board Emergency Fleet 
Corporation, 28 F.(2d) 798. 


[§ 82] d. Torts. The Fleet Corporation, like oth- 
er corporations,®! is liable for torts,°? including 
those of its agents.?3 
to a contract that it charge the other party with a 
certain item is not an actionable interference with 
There must, of course, be evidence 
of the facts creating liability.°° 


[§ 83] e. Actions. 
ment from being sued without its consent?® does not 
extend to the Fleet Corporation,®? and it may sue,°® 


A mere suggestion to a party 


The immunity of the govern- 


as an ordinary corporation, suits 


96. See infra § 176. 


97. Sloan Shipyards Corporation v. 
United States Shipping Board Emer- 
gency Fleet Corporation, 42 S.Ct. 386, 
258 U.S. 549, 66 L.Ed. 762; Provi= 
dence Mngineering Corporation v. 
Downey Shipbuilding Corporation, 
294 F. 641 [cert den sub nom. Ss. 
Shipping Board Emergency Fleet Cor- 
poration v. Chase Nat. Bank of City 
of New York, 44 S.Ct. 334, 264 U.S. 
586, 68 L.Ed. 862]; Pope v. U. S. Ship- 
ping Board Emergency Fleet Corpo- 
ration, 269 F. 319; Cox v. Lykes Bros., 
143 N.B. 226, 237 N.Y. 376. 


[a] Reason for rnle.—The exemp- 
tion of the sovereign from liability 
to suit does not extend to an agent to 
whom authority has been delegated by 
the president merely because he is 
such agent, whether the agent be an 
individual or a corporation which in 
law is a person, so that such agent is 
answerable for his own acts unless 
protected by some constitutional rule 
of law. Sloan Shipyards Corporation 
v. U. S. Shipping Board Emergency 
Fleet Corporation, 42 S.Ct. 386, 258 
U.S. 549, 66 L.Ed. 762 [rev 272 F. 
132, and leave to present petition for 
reh gr 42 S.Ct. 588]. 


98. Lindgren v. U. S. Shipping 
Board Merchant Fleet Corporation, 55 
¥.(2d) 117 [cert den 52 S.Ct. 499, 286 
ULS. 542,, 76. L:Hd. 1280]; Us. iSseyve 
Skinner & Eddy Corporation, 28 F. 
(2d) 373 [mod 35 F.(2d) 889 (cert 
dism 50 S.Ct. 248, 281 U.S. 770) 74 i. 
Hay L196) Ais Buffalo Union Furnace 
Co. v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 291, F. 23 
{aff 280 F. 751 (reh den 283 F. 673), 
and error dism 45 S.Ct. 510, 268 U.S. 
707, 69 L.Ed? 1168]; " Ingram* Day 
Lumber Co. v. U. S. Shipping Board 
Emergency Fleet Corporation, 267 F. 
283; U.S. v. Brown, 160 N.E. 138, 247 
N.Y. 211. 


99. U. S. ex rel. Skinner & Eddy 
Corporation v. McCarl, 
205 WS. de Tee. 131 laff 56 ‘App. 
D.C. 52, 8 F.(2d) 1011]; Lindgren v. 
iiss Shipping Board Merchant Fleet 
Corporation, 55 F.(2d) 117 [cert den 
52 S.Ct. 499, 286 U.S. 542, 76 L.Hd. 
1280]; U.S. v. Skinner & Eddy Cor- 
poration, 28 F.(2d) 373 [mod 35 FB. 
(2d) 889, and cert dism 50 S.Ct. 248, 
281 U.S. 770, 74 L.Ed. 1196]; Buffalo 
Union Furnace Co. v. U. S. Shipping 
Board Emergency Fleet Corporation, 
291. KF. 23 [aff 280 F. 751 [reh den 283 
F. 673), and error dism 45 S.Ct. 510, 
268 U.S. 707, 69 L.Ed. 1168]; Traylor 
Engineering & Mfg. Co. v. U. S. Ship- 
ping Board Hmergency Fleet Corpora- 
tion, 277 F. 248; Pope v. U. S. Ship- 
ping Board Emergency Fleet Corpo- 
ration, 269 F. 319; Ingram Day Lum- 
ber Co. v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 267 F. 283; 
Perna v. U. S. Shipping Board Fmer- 
gency Fleet Corporation, 266 F. 896; 
Gould Coupler Co. v. U. S. Shipping 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 
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against it not being considered suits against the 
United States, even though the United States is 
The corporation 
may be sued on its contracts,® although the contract 
states it is representing the United States,* and for 
tort,> and suits against it need not be brought in 
the court of claims,® and cannot be so brought,’ and 
may be brought in the state courts, even though 
all of the capital stock is owned and held by the 


a stockholder in the corporation.? 


United States,° when it is doing 


state,1° or in a United States court for a district 
in which it maintains an office and place of busi- 
ness;'! and service of process in the manner pro- 
vided by the laws of the state is sufficient.t? 
has been held, however, that it cannot be subjected 


Board Emergency Fleet Corporation, 
264 E. 716; ‘michbere. v. U.S. Ship- 
ping Board Emergency Fleet Corpo- 
ration, 51 App.D:C. 44;- 273. F. 0886; 
U. S. v. Brown, 160 N.E. 13, 247 N.Y. 
lel See Commonwealth Finance 
Corporation v. Landis, 261 F. 440 (it 
is not subject to suit with respect to 
those matters of a military nature 
*’where it is acting for the welfare and 
protecfion of the whole people). 


[a] Wransfer of property of the 
Fleet Corporation to the United States 
shipping board by Act June 5, 1920, § 
4, may affect the value of a remedy 
afforded by suit against the corpora- 
tion, but does not affect the jurisdic- 
tion of the courts to entertain such 
suit. Sloan Shipyards Corporation v. 
U. S. Shipping Board HBmergency 
Fleet Corporation, 42 S.Ct. 386, 258 
U.S. 549, 66 L.Ed. 762 [rev 272 F. 
132, and leave to present pet for reh 
gr 42 S.Ct. 588]; Marshall Hall Grain 
Co. v. U. S. Shipping Board Emer- 


gency Fleet Corporation, 14 F.(2d) 
141. \ 
[b] Delegated authority.—Delega- 


tion by the president of authority to 
exercise a portion of the power grant- 
ed to him under Act June 15, 1917, 
does not render the corporation im- 
mune from suit. WHichberg v. U. S. 
Shipping Board Emergency Fleet Cor- 
poration, 51 App.D.C. 44, 273 F. 886. 


[e] Governmental agency.—(1) 
Whether in the transaction out of 
which a suit arose it was acting sole- 
ly as a governmental agency, and is 
therefore under the law exempt from 
personal liability, is a question of fact 
to be determined on the proofs. In- 
gram Day Lumber Co. v.: U. S. Ship- 
ping Board Emergency Fleet Corpora- 
tion, 267 F. 283. (2) Motion to strike 
defense of Emergency Fleet Corpora- 
tion in action against it for breach 
of contract, that it was acting solely 
as agent of United States, held prop- 
erly sustained, where action was 
against it as a private corporation. 
U. S. Shipping Board Emergency 
Fleet Corporation v. Hichberg, 56 App. 
D.C. 356, 14 F.(2d) 248. 


1. Sloan Shipyards Corporation v. 
U. S. Shipping Board Emergency 
Fleet Corporation, 42 S.Ct. 386, 258 
U.S. 549, 66 L.Ed. 762 [rev 272 F. 132 
(aff 268 F. 624), and leave to present 
pet for reh gr 42 S.Ct. 588]; Lind- 
gren v. U. S. Shipping Board Emer- 
gency Fleet Corp., 55 F.(2d) 117 [cert 
den 52 S.Ct. 499]; Rosenberg Bros. 
& Co. v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 295 F. 372; 
John G. Wright & Co. v. U. S. Ship- 
ping Board Hmergency Fleet Corpo- 
ration, 285 EF. 647; Manufacturers’ 
Land & Improvement Co, v. U. S. 
Shipping Board Emergency Fleet Cor- 
poration, 284 F. 231 [aff 44 S.Ct. 314, 
264 U.S. 250, 68 L.Ed. 664]. 


2. Ingram Day Lumber Co, v. U.S. 


UNITED STATES 


business in the 
vessel.?7 


It 


Corporation.?® 


Shipping Board Emergency Fleet Cor- 
poration, 267 F. 283; Ingersoll-Rand 
Co. v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 187 N.Y.S. 
695, 195 App.Div. 838. ‘ 


3. U. S. Shipping Board Emergen- 
cy Fleet Corporation v. Tabas, 22 F, 
(2d) 398 [aff 9 F.(2d) 648]; Stewart 
v. U. S. Shipping Board Hmergency 
Fleet Corporation, 7 F.(2d)_ 676; 
Providence Engineering Corporation 
v. Downey Shipbuilding Corporation, 
294 F. 641 [cert den sub nom. U. S. 
Shipping Board Emergency Fleet Cor- 
poration v. Chase Nat. Bank of City 
of New York, 44 S.Ct. 334, 264 U.S. 
586, 68 L.Kd. 862]; Traylor Engineer- 
ing & Mfg. Co. v. U. S. Shipping 
Board Emergency Fleet Corporation, 
277 F. 248; Cox v. Lykes Bros., 143 
N.E. 226, 237 N.Y. 376. 


[a] Liability as carrier.—Liabili- 
ty incurred by United States Ship- 
ping Board Emergency Fleet Corpo- 
ration as carrier is subject to be en- 
forced by suit against it. U.S. Ship- 
ping Board Emergency Fleet Corpo- 
ration v. Texas Star Flour Mills, 12 
BR. (2d) 9. 


4 Sloan Shipyards Corporation v. 
U. S. Shipping Board Emergency 
Fleet Corporation, 42 S.Ct. 386, 258 
U.S. 549, 66 E.Eid.' 762) [rev 272) Fy 182, 
and leave to present pet for reh gr 
42 S.Ct. 588]. 


5. American Cotton Oil Co. v. U.S. 
Shipping Board Emergency Fleet Cor- 
poration, 270 F. 296. 


6 Sloan Shipyards Corporation v. 
U. S. Shipping Board. Emergency 
Fleet Corporation, 42 S.Ct. 386, 252 
U:S. 549, 66 L.Ed, 762, [rey 272 ¥. 
132, and leave to present pet for reh 
ger 42 S.Ct. 588]; Sloan Shipyards 
Corporation v. U. S. Shipping Board 
Emergency Fleet Corporation, 272 F. 
132; Lord & Burnham Co. v. U. S. 
Shipping Board Mmergency Fleet Cor- 
poration, 265 F. 955. 


[a] Wrongful seizure of property. 
—The provision of Act April 22, 1918, 
§ 3, and Act July 18, 1918, § 13, pre- 
scribing the method for obtaining 
compensation for a plant taken by the 
president under Act June 15, 1917, 
and requiring resort to the court of 
claims if the claim exceeds ten thou- 
sand dollars, does not exempt the 
Emergency Fleet Corporation from 
liability to an ordinary suit to re- 
cover for property alleged to have 
been wrongfully seized by it. Sloan 
Shipyards Corporation v. U. S. Ship- 
ping Board Hmergency Fleet Corpo- 
ration, 42 S.Ct. 386, 258 U.S. 549, 66 
L.Ed. 762 [rev 272 F. 132, and leave 
to present pet for reh gr 42 S.Ct. 588]. 


7 John G. Wright & Co. v. U. S. 
Shipping Board Emergency Fleet Cor- 
poration, 285 F. 647. 


» U. S. Shipping Board Emergen- 
cy Fleet Corporation v. Sherman & 
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to garnishment in eases involving rights and lia- 
bilities of other parties,t? but actions will not be 
dismissed on motion because of its claimed immu- 
nity from being summoned as garnishee.'4 
not the United States, is the proper’ éntity to sue 
for money paid by it through mistake,?® ‘and a suit 
for injuries by one employed by the corporation on 
a vessel owned by the United States may be brought 
against the corporation without joining the United 
States as undisclosed principal,?® or as owner of the 
The rule as to the effect of an election 
to sue an undisclosed principal!’ does not apply to 
the relation between the United States and the Fleet 
It is not a defense to an action 
by the United States as assignee of the corpora- 


It, and 


Ellis, 93 So. 834, 208 Ala. 83; In- 
gersoll-Rand Co. v. U. S. Shipping 
Board Hmergency Fleet Corporation, 
187 N.uYas. 695; 195" App.DivayS385) .lin= 
gersoll-Rand Co. v. U. S. Shipping 
Board Emergency Fleet Corporation, 
184 N.Y.S. 272. 


Domestic corporation.—Under 
Gen. Corp. L. § 47 (as added by L. 
[1920] c 916), United States Shipping 
Board Emergency Fleet Corporation, 
incorporated under laws of United 
States, is a “domestic corporation,” 
for purpose of being sued by foreign 
corporation or nonresident. Jacobsen 
v. U. S. Shipping Board Emergency 
Fleet Corporation, 217 N.Y.S. 856, 128 
Misc. 138. 


9. U.S. Shipping Board Emergen- 
cy Fieet Corp. v. Sherman & Ellis, 93 
So. 834, 2.08) Ala. 83. +: 


10. Puget Sound Mach. Depot v. 
U. S. Shipping Board HEmergency 
Fleet Corporation, 293 F. 768. 


11. Wallace v. U. S. Shipping 
Board Emergency Fleet Corporation, 
55 App.D.C. 300, 5 F.(2d) 234. 


12. Wallace v. U. S. Shipping 
Board Emergency Fleet Corporation, 
supra (in view of Remington & B. 
Code (Wash.) § 226 subds 8, 9, serv- 
ice of process in tort action on dis- 
trict director of United~States Ship- 
ping Board Emergency Fleet Corpo- 
ration, in charge of its business with- 
in district, was sufficient; defendant 
being a corporate entity doing busi- 
ness in state and having directed par- 
ticular work in which plaintiff was 
injured). 


13. McCarthy v. U. S. Shipping 
Board Merchant Fleet Corporation, 
60, App. D.C, 2301, 58" BiC2d) 923) feert 
den 52 S.Ct. 408, 285 U.S. 547, 76 L. 
Hd. 938). 


14. Commonwealth Finance Cor- 
poration v. Landis, 261 F. 440 (it is 
not exempt from service of process, 
and may be garnished and sued, even 
though it may appear at trial that the 
matter is one relating to which the 
corporation is clothed with the attri- 
butes of sovereignty, and not subject 
to suit). 


15. U, S. v. Matthews, 282 F. 266. 


16. Stewart v. U. S. Shipping 
Board Hmergency Fleet Corporation, 
7 F.(2d) 676 (failure of libelant to 
disclose that United States was un- 
disclosed principal held not to pre- 
clude action as right to sue agent is 
not lost because suit is not also 
brought against undisclosed princi- 
pal). ; 

17. Stewart ‘v. U. S. Shipping 
Board Emergency Fleet Corporation, 
supra. 


18. 
19. 


See Agency § 526. 
Armand Schmoll, Ine., v. U. S. 
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tion that the corporation’s agency was not disclosed 
where it was described in the contract as represent- 


ing the United States.?° 


Effect of. Suits in Admiralty Act.2!_ This statute 
prohibits the arrest or seizure of vessels or cargoes 
owned or possessed by any corporation in which the 
United States or its representatives own the entire 
stock, or vessels operated by or for such corpora- 
tion; and authorizes a libel in personam in eases 


UNITED STATES 


[§§ 83-84 


where a proceeding in admiralty could be main- 
tained in ease of private ownership.?? 


This, au- 


thorizes suits against the Fleet Corporation on mar- 


IiI. PROPERTY?* 


itime causes of action arising out of the possession 
and operation of merchant vessels,?* although there 
is nothing on which recovery in rem could be based,?* 
and furnishes the exclusive remedy on such mari- 
time causes of action,?® and actions at law cannot 
be maintained on such causes of action.?® 


[§ 84] A. Acquisition and Ownership. The Unit- | power to hold and acquire property®® by devise or 


ed States has, as an incident to its sovereignty, the 


& Australasia S. S. Co., 217 N.Y.S. 


883, 128 Misc. 345. 


20. U. S. v. Puget Sound Machin- 
ery Depot, 298 F. 353. 


21. Libel in personam against 
United States see infra § 185. 


22. Suits in Admiralty Act §§ 1, 2 
(46 USCA §§ 741, 742). 


23. U. S. Shipping Board Hmer- 
gency Fleet Corp. v. Banque Russo 
Asiatique, London, 286 F. 918. 


[a] sibel in personam may be 
maintained against the Fleet Corpo- 
ration, and its moneys attached. U. 
S. Shipping Board Emergency Fleet 
Corp v. Banque Russo Asiatique, Lon- 
don, 286 F. 918. 


24, Johnson vy. United States*Ship- 
ping Board Emergency Fleet Corpo- 
ration, 50 S.Ct..118, 280 U.S: 320, 74 
L.Ed. 451; U. S. Shipping Board 
Emergency Fleet Corporation v..Ros- 
enberg Bros. & Co., 48 S.Ct. 256, 276 
U.S. 202, 72 L.Ed. 531 [rev 12 F.(2d) 
721]; United Fruit Co. v. U. S. Ship- 
ping Board Merchant Fleet Corpora- 
tion, 42 B.(2d). 222; U. S. Shipping 
Board Emergency Fleet Corporation 
v. Banque Russo Asiatique, London, 
_ 286 F. 918 [aff sub nom. The Kitte- 

gaun, 281 F. 886]. But see Banque- 
Russo Asiatique-London v. U. S. Ship- 
ping Board Emergency Fleet Corpo- 
ration, 266 F. 897 (statute has no ap- 
plication to a suit in personam 
against the United States Shipping 
Board Emergency Fleet Corporation, 
arising out of breach of contract). 


25. Johnson vy. U. S. Shipping 
Board Hmergency Fleet Corporation, 
50 S.Ct. 118, 280 U.S. 320, 74 L.Ed. 
451 [rev 24 F.(2d) 968, and cert er 
49°S.Ct. 13, 278 U.S.-587, 73 L.bd. 5217; 
U. S. Shipping Board Merchant Fleet 
Corporation v. Lustgarten, 50 S.Ct. 
118, 280 U.S. 320, 74 L-Hd. 451 [rev 
28 EF. (2d).1014, and cert .gr 49 S.Ct. 
263, 279 U.S. 828, 73 L.Ed. 979]; Fed- 
eral Sugar Refining Co. v. U. S., 50 
S.Ct. 118, 280 U.S. 320, 74 L.Ed. 451 
{rev 30 F.(2d) 254, and cert gr 49 
S.Ct. 352, 279 U.S. 831, 73 L.Ed. 981]; 
Royal Ins. Co. v. U. S. Shipping Board 
Merchant Fleet Corporation, 50 S.Ct. 
118, 280. U.S. 320, 74 L.Ed.’ 451, [aff 
30 F.(2d) 946, and foll Connett v. U. 
S. Shipping Board Merchant Fleet 
Corporation, 37 F.(2d) 1011; Duff v. 
U. S. Shipping Board Merchant Fleet 
Corporation, 240 N.Y.S. 875]; United 
Fruit Co. v. U. S. Shipping Board 
Merchant Fleet Corporation, 42 F.(2d) 
222: Royal Ins. Co. v. U. S. Shipping 
Board Merchant Fleet Corporation, 
30 F.(2da), 946 [aff 50 S.Ct. 118, 280 
U.S. 320, 74 L.Ed. 451]. See Schaefer 
v. U. S. Shipping Board Hmergency 
Fleet Corporation, 242 N.Y.S. 522, 229 
App.Div. 805 (action against emer- 
gency fleet corporation based on lia- 


bility arising out of operation for 
United States of merchant vessel held 
not within jurisdiction of state court, 
where judgment was payable out of 
United States treasury). Contra 
Wallace v. U. S. Shipping Board 
Emergency Fleet Corporation, 5 F. 
(2d) 234. 


[a] Tllustration.—Remedies under 
Suits in Admiralty Act (46 USCA §§ 
741-752) held exclusive for personal 
injuries and cargo damages from op- 
eration of vessels by fleet corpora- 
tion. Johnson-v. U. S. Shipping 
Board Emergency Fleet Corporation, 
50 S.Ct. 118, 280 U.S. 320, 74 L.Ed. 
451 [rev 24 F.(2d) 963, and cert gr 
49OPSICG. Ascii 8 URSae Soden bio! lad. 
521]; U.S. Shipping Board Merchant 
Fleet Corporation v. Lustgarten, 50 
S.Ct. 118, 280 U.S. 320, 74 L.Hd. 451 
[rev 28 F.(2d) 1014, and cert gr 49 
S.Ct: 263,279" UsiS. 82875738) L.d.2 9791; 
Federal Sugar Refining Co. v. U. S., 
50 S.Ct. 118, 280 U.S. 320, 74 L.Ed. 
451 [rev 30 F.(2d) 254, and cert gr 
49 S.Ct. 352, 279 U.S. 831, 73 L.Ed. 
981]; Royal Ins. Co. v. U. S. Shipping 
Board Merchant Fleet Corporation, 
50 S.Ct. 118,230 U.S. 320, 74 5 
451 [aff 30 F.(2d) 946, and foll Con- 
nett v. U. S. Shipping Board Merchant 
Fleet Corporation, 37 F.(2d) 1011; 
Duff v. U. S. Shipping Board Merchant 
Fleet Corporation, 240 N.Y.S. 875]. 


26. Independent Casing & Supply 
Co. v. Roosevelt S. S. Co., 44 F.(2d) 
858; Shea v. Export S. S. Corpora- 
tion, 170 N.E. 477, 253 N.Y. 17; Filip- 
po v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 289 N.Y.S. 
323, 228 App.Div. 115. 


27. Authority over places acquired 
or reserved within states or terri- 
foes for public purposes see supra 


Appropriation of property of gov- 
ernment for public purpose see Hmi- 
nent Domain § 108. 


28. Wilson v. Shaw, 27 S.Ct. 233, 
204-U:S. 24; 51 L.Ed. 351 [afi 25) App: 
D.C. 510); Downes v. Bidwell, 21 S. 
Ct. 770; 182 U.S. 244, 45 L.Ed. 1088; 
Church of Jesus Christ, ete. v. U. S., 
10 S.Ct: 792), 136) U. Si 1,934 L.bd.. 478% 
U. S. v. Huckabee, 16 Wall. (U.S.) 
414, 21 L.Ed. 457; Dred Scott v. Sand- 
ford, 19 How. (U.S\) 398, 15 Lika. 
691; Neilson v. Lagow, 12 How. (U. 
S.) 98, 18 L.Ed. 909; Fleming v. Page, 
Ga EOWAR Gls Ss)s O0 Sw MOM manED Cama TiOts 
American Ins. Co. v. 356 Bales of 
Cotton, 1°Pet.. (U-S.) bil, 7°. bd. 242: 
Johnson v. McIntosh, 8 Wheat. (U.S.) 
543, 5 L.Ed. 681; Nelson v. U. S., 30 F. 
112; The Amy Warwick, 1 F.Cas.No. 
342, 2 Sprague 143 [aff 2 Black -(U.S.) 
635, 17 L.Ed. 459]; Wight Hundred 
and Fifty-EHight Bales of Cotton, 8 
F.Cas.No. 4,318, Blatchf.Pr.Cas. 325; 
U.) S. ve. Burrill, 78 A. 568, 107 Me: 


gift?” unless a state statute forbids,?° by lease,** 


882, Ann.Cas.1912D 512; Dickson v. 
U. S., 125 Mass. 311, 28 Am.R. 230; 
Territory v. Lee, 2 Mont. 124. 


[a] Purchase of land for Panama 
canal. The act of congress of June 
28,1902 (32.U.S. St. at L. 484, ¢ 1302; 
31 USCA § 744), authorizing forty 
million dollars to be paid to the new 
Panama canal company for the ac- 
quisition of a strip of land across the 
Isthmus of Panama, in connection 
with the construction of the Panama 
canal, is not unconstitutional as be- 
ing beyond the powers of the United 
States. Wilson v. Shaw, 25 App.D.C. 
510 [aff 27 S.Ct. 233, 204 U.S. 24, 51 L. 
Ed. >351]. 


29. Fay v. U. S:, 204 EY 559,023 
C.C.A. 85; Dickson v. U. S., 125 Mass. 
311, 28 Am.R. 230 (there being no 
law to disqualify the United Stutes 
from taking lands by devise, 2nd the 
law of other states being presumed 
to be the same, a residuary devise 
of lands to the United States will be 
upheld as a charitable gift). 


[a] Gift for public purpose.—The 
United States has power to accept a 
grant of land as a donation or gratuity 
for a public purpose, to hold the 
property so donated, and to main- 
tain suits for the protection of its 
rights therein. Fay v. U. S., 204 F. 
559, 123 C.C.A. 85. 


{b] Smithsonian Institution.—See 
Dickson v. U. S., 125 Mass. 311, 28 
Am.R. 230 (in which Mr. Justice Gray 
recalls the fact that the Smithsonian 
Institution at Washington was creat- 
ed by the bequest of an Englishman 
named Smithson, established by a 
decree of Lord Langdale as master of 
the rolls, and accepted by act of 
congress); U. S. v. Drummond [cit 
Whicker v. Hume, 7 H.L.Cas. 124, 155, 
11 Reprint 124]. 


30. U. S. v. Fox, 94 U.S. 315, 24 
L.Ed. 192. 


[a] New York Wills Act, 2 N. Y. 
Rev. St. p 57 § 8, declaring that a de- 
vise of lands may be made to any 
person capable of holding real estate 
but prohibiting devises to corpora- 
tions not authorized to take land (1) 
does not include the government of 
the United States. U.S. v. Fox, 94 
U.S. 315, 24 L.Ed. 192 [aff 52’ N.Y. 
530) 1 AmvRe 754i (2) Thus a 
devise of lands in that state to the 
government of the United States is 
VOId. WU. (Stiv. Hox, isupras) 1G) aieae 
is also a devise to “the people of the 
United States,” in trust for a charity, 
for want of capacity in the trustee. 
WS. ve Box, 945ULS i315, 24) Labidy 192 
[aff 52 N.Y. 580, 11 Am.R. 75]; Levy 
Ne 33 (NY. 97 [aff 40 Barb. 


31. Clifford.v. U. S., 34 Ct.Cl. 223. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by cession,?? and by discovery and occupation or 
settlement;°* and no consent by the state legisla- 
ture to ownership by the United States of land in 
the state is necessary.°4 An absolute unconditional 
grant by a state to the United States cannot be treat- 
ed as one for a particular purpose.*® The govern- 
ment has, with respect to its own lands, that is, the 
public domain unsold within the limits of the state, 
the rights of an ordinary proprietor to maintain its 
possessions and to prosecute trespassers,’® and may 
deal with such lands precisely as any landed pro- 
prietor may deal with his lands,*7 and generally the 
United States, in relation to the proprietorship of 
property, have in their public capacity like rights, 
authority and remedies, and are subject to like lia- 
bilities, in dealing with it, through legal agencies 
or otherwise, as natural persons, except perhaps in 
respect to the operation of laws of limitation, or 
rules resting on usages under the law merchant.*§ 
The United States cannot convert to itself the prop- 
erty of another, by its own declaration or its own 


UNITED STATES 
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authority,®?® and cannot hold property for a private 
or personal purpose,*® and by an act of congress, 
no land may be purchased on account of the United 
States except under a law authorizing such pur- 
chase,*+ and it has been held that a convey- 
ance of lands to the United States is void and 
inoperative, unless the purchase is authorized by 
congress.*?, The act does not prohibit the acquisi- 
tion by the United States of the legal title to land, 
taken by way of security for a debt, either directly 
or through the intervention of a trustee,** and should 
not be construed to apply to executed contracts so 
as to defeat the title of the United States to land 
it has paid for,44 and an act authorizing a public 
improvement and appropriating money therefor is 
sufficient authority for the purchase of land neces- 
sary or proper,*®> and although the executive can- 
not purchase or dispose of land without authority 
of law,*® if may compromise doubtful claims, and 
take a conveyance of land in discharge of such debts, 
and lands so acquired may be sold and conveyed.*? 


e2. Kinkead v.-U. S.,-14 SiCt. 172, 
150 U.S. 483, 37 L.Ed. 1152. See also 
Public Lands § 2. 


[a] Buildings erected on govern- 
ment land.—Under the Alaska cession 
treaty of March 30, 1867 (15 U. S. St. 
at L. 539), especially § 6, title to im- 
movable buildings erected by the 
Russian-American company upon 
land belonging to the Russian gov- 
ernment passed to the United States; 
and the fact that commissioners ap- 
pointed by the respective govern- 
ments to effect a transfer of the prop- 
erty reported such buildings as 
“private individual property” did not 
conclude the acquiring government 
Since their powers were merely minis- 
terial. Kinkead v. U. S., 14 S.Ct. 172, 
150 U.S. 483, 37 L.Ed. 1152. 


83. Downes v. Bidwell, 21 S.Ct. 
710; ,182 U.S. 244, 45 -L,.40d. 1088; 
Shively v. Bowlby, 14 S.Ct. 548, 152 
Se ico. Matic) ool ONES Ven Wr, sy 
£1 4S,Ct. 80,187 US. 202, 34. Led. 
691; Johnson v. McIntosh, 8 Wheat. 
CUES.) -543,°5 Toumds 681. 


Rule applied to guano islands. 
sonesive WeaiShedl. S:Ct180! 137 Us. 
202, 34 L.Ed. 691. 


34. Curry v. State, 12 S.W.(2d) 
796, 111 Tex.Cr. 264 (consent is 
necessary only to enable it to exer- 
eise exclusive jurisdiction). 


35. Columbia River Packers’ Ass’n 
v. U. S., 29 F.(2d) 91 (where the par- 
ties had Jong given the grant a con- 
trary construction). 


86. See Public Lands § 4. 


37. Sinclair v. U. S., 49 S.Ct. 268, 
279 U.S. 263, 73 L.Ed. 692; Canfield 
v: U. S., 17 S.Ct. 864, 167 U.S. 518, 42 


L.Ed. 260; Van Lear v. Hisele, 126 F. 
823. 
$8. Eight Hundred and _ “Fifty- 


Light Bales of Cotton, 8 F.Cas.No. 
4,318, Blatchf.Pr.Cas. 325. 


[a] Remedies for injury to public 
property.—The United States, in cas- 
es where congress has not provided 
adequate remedies for injuries to pub- 
lic property, may resort to those of 
common-law origin or those provided 
by the laws of the state. U.S. v. 


Ames, 24 F.Cas.No. 14,441, 1 Woodb. 
&M. 76. 
[b] Rights measured by those of 


grantor.—The extent of the rights of 
the United States government in prop- 
erty transferred to it is determined 


by the rights of its grantor, so that 
the government would take title to a 
ship transferred to it during construc- 
tion subject to superior liens for sup- 
plies. S. H. Hawes & Co. v. Wm. R. 
Mrigz Co: 65! S.E: 2538. LLOe Va. 165 
[mod sub nom. U. S. v. Ansonia Brass 
& Copper Co., 31 S.Ct. 49, 218 U.S. 452, 
54 L.Ed. 1107]. 


[c] Leases.—Where the United 
States government acquires property 
by lease, it is bound by the local 
law of landlord and tenant. Clifford 
v. U. S.,,34 Ct.CL) 223. 


[d] Liability for use and occupa- 
tion.—Proof of the use and occupancy 
of property entered upon by the 
United States is sufficient to establish 
the contractual relation between the 
United States and the owner, under 
which the United States became liable 
to pay a .reasonable compensation 
since when the United States govern- 
ment enters on private property as 
such, it does so with the intent, un- 
der its constitutional obligation, of 
paying for its use and occupation; 
and, when the owner assents to the 
occupancy by not bringing ejectment 
against the officer, he acquiesces with 
the expectation of receiving a reason- 


able rent. Clifford v. U. S., 34 Ct.Cl. 
223. 
[e] Use to which devoted.—A con- 


veyance of certain shore land for the 
use of the United States commission 
of fish and fisheries, etc., held not to 
limit the use of the land to fisheries, 
but to entitle the United States to 
devote it to any useful public purpose. 
WAS Visa Une yes too als Cn Cul 
85. 


[f{] Forfeiture.—Where land was 
conveyed to trustees for the use of 
the United States, facts held sufficient 
to show that the government had used 
the land so as to prevent a forfeiture 
to the grantor’s heirs for failure to 
use the land under the provisions of 


the trust. Fay v. U. S., 204 F. 559, 122 
CEC AwkSibe ; 
{g] Inheritance tax.—A bequest to 


the United States is subject to the 
inheritance tax imposed by a state 
law when not exempted thereby. U. 
Sv. berkins,) 16) SiCt. 1073, 163) U.S. 
625, 41 L.Ed. 287 (exemption of cor- 
porations of religious, educational, 
charitable, or reformatory purposes 
did not include a political or govern- 
mental corporation like the United 
States, and the tax was not imposed 
upon the United States, as it was 


t 


imposed upon the legacy before it 
reached the hands of the govern- 
ment). 


[h] Possession of world’s Colum- 
bian exposition as not being posses- 
sion of the United States see U. S. v. 
World’s Columbian Exposition, 56 F. 

30 [rev 56 F. 654, 6 C.C.A. 58]. 


[i] Release by stipulation of 
United States property seized in pro- 
ceeding in state court see The Reve- 
nue Cutter, 20 F.Cas.No. 11,712, 4 
Sawy. 136. 


U. S. v. Ferguson, 78 F. 103, 24 
CiCiAIS TULVS) ve Union back RCo, 
28 F.Cas.No. 16,598, 11 Blatchf. 385 
{aff 98 U.S. 569, 25 L.Ed. 143]; Kolh 
v. Hannaford, 5 Ohio Dec. (Reprint) 
306, 4 Am.L.Rec. 372. 


fa] Money found on person of 
burgilar.—United States cannot re- 
tain money found on the person of 
one who pleads guilty to burglary of 
a post-office without identifying it 
as azhat stolen; and money so re- 
tained may be recovered. U. S. v. 
Ferguson, WSRES LOSS 24" © ClAge I. 


40. Van Brocklin v. Anderson, 117 
U.S. 151, 29. L.Ed. 845. 


[a] Capacity in which owned.— 
United States can own property only 
in governmental capacity. U. S. v. 
Alex Dussel Iron Works, 31 F.(2d) 
535. 


41. 
§ 14). 


42.. U. S. v. Tichenor, 12 F. 415, 
8 Sawy. 142. But see Burns v. U. S., 
160 F. 681, 87 C.C.A. 533 (mote 44). 


43. Neilson v. Lagow, 12 How. (U. 
S.) 98, 13 L.Ed. 909; Dikes v. Miller, 
25 Tex.Suppl. 281, 78 Am.D. 571. 


44. Burns v. U. S., 160 F. 631, 87 
C.C.A. 533. 


45. Burns v. U. S., supra. 


46. U.S. v. Hudson, 26 F.Cas.No. 
15,418, 3 McLean 156. 


47. U.S. v. Hudson, supra. 


[a] Under Act May 29, 1830 (4 U. 
S. St. at L. 414), the solicitor of the 
treasury has authority to compromise 
suits, and take lands in trust for the 
United States, and control and dis- 
pose of the same. U.S. v. Lane, 25 
F.Cas.No. 15,559, 3 McLean 365. 


Compromise see infra § 160. 


U. S. Rev. St. § 3736 (41 USCA 
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Liens. When the government has acquired prop- 
erty incumbered with lens it will not be disturbed 
in its title by the courts.4® When a contract pur- 
chaser of a ship from a government board charters 
it, a lien on the ship given by a subcharter is not 
effective against the government.*® 


Construction of contracts and conveyances. When 
proposals, option, and agreement to sell land to the 
government were prepared under the direction of the 
government’s officers, and the title deed was to be sat- 
isfactory to the attorney-general, their terms should 
be construed liberally in favor of the grantor.°? 


Control of property. Property constructed in 
preparation for war out of funds appropriated by 
Congress are under the control of the secretary of 
war.°1 


Forfeiture of royal lease. It has been held that 
a forfeiture of a royal lease of lands in Porto Rico 
for nonpayment of rent must be declared by con- 
gress. >? 

[§ 85] B. Sale, Lease, and Conveyance—1. Power 
To Sell. Property of the United States can be dis- 
posed of only in the manner provided by law,°? and 
no publie officer®* or department,®> without express 
authority from congress, has a right to sell or con- 


48. U.S. v. Mayse, 299 F. 860 [aff 


5 F.(2a) 885 (cert den 46 S.Ct. 105,| material not 


UNITED STATES 


could not sell as surplus material, 
in fact surplus and 


—_ ri eo 
‘ rn ; 

_ [ 

< 


[§§ 4-85 


tract for the alienation of any property of the goy- 
ernment for any purpose.®® But congress may au- 
thorize officers of the government to dispose of pub- 
lie property;°? and general authority to sell public 
lands has been held to inelude land reserved for a 
public purpose and afterwards abandoned,°*® and the 


grant by congress to the president of a right to dis-_ 


pose of the full title in fee in real property implies 
the grant of all minor powers, and these powers may 


be exercised by the head of a department as agent. 


of the president;°® but in order for a sale author- 


_ized by congress to be valid all steps prescribed by 


congress must be followed,®® unless the statute 
grants authority to change the manner of sale,®* and 
power to sell does not include power to give an 
option to purchase property.°? 


Surplus war supplies. The president and the heads 
of executive departments are authorized by statute 
to sell, on such terms as they deem expedient, surplus 
war supplies and buildings, plants or factories for 
their production,®*® and special authority to sell sur- 
plus supplies on hand at the date of the statute, 
on such terms as may be deemed best, is granted 
to the secretary of war.°4 Thereunder the secre- 
tary of war may contract for the sale of surplus 
materials,®> and 


sale.—(1) Approval of the secretary 
of the treasury is an indispensable 


may retain possession and title in 


269 U.S. 580, 70 L.Ed. 422)]. 


49. Acme Operating Corporation v. 
Wrsy zoe W.t4 95 


50. U. S. v. Raine-Andrews Lum- 
periCo.. 262 Beotst. 


51. Weeks v. Goltra, 7 F.(2d) 838 
{cert gr 46 S.Ct. 102, 269 U.S. 545, 70 
L.Ed. 404]. 


52. Porto Rico Ry., Light & Power 
Co: VeUi-S.,. 249.3. 16,.161..C.C.A..76 
(right to forfeit under Porto Rico 
Rev. St. and Codes § 4578). 


5g.) Elores' v. U. S:, 18 Ct.Cl.9352, 


54. Lear v. U. S., 50 F. 65; Flores 
VW. Si, 18) CtCl. 3525), Reo. vi. New: 
York, ete:;»S; S. Co., 1: Porto) Rico F. 
248. 


[a] Secretary of war.—(1) Unless 
such authority is positively conferred 
by congress on the secretary of war, 
he cannot sell or transfer to a city or 
individual land belonging to the gov- 
ernment. U. S. v. Forbes, 259 FY, 585 
[aff Forbes v. U. S., 268 F. 273]. (2) 
When a military post located on lands 
belonging to the United States is 
abandoned, the secretary of war has 
no power in the absence of authority 
from congress to order a sale of the 
buildings, and such a sale is void. 
Lear v. U. S., 50 F. 65. 


[b] Solicitor of treasury.—<A stat- 
ute authorizing secretary of the 
treasury to discharge officer’s sure- 
ties from payment of one third of 
judgment against them upon payment 
of the other two thirds gave solicitor 
of the treasury no authority to assign 
to sureties rights of United States 
against parties with whom such of- 
ficer had dealings. U. 8S. v. Union 
Bank, 8 La.A. 388. 


[c] Commanding officer in Porto 
Rico during military occupation had 
no authority to grant privilege of re- 
moving minerals from lands of United 


States: | U.' S. ve Doria, 1 Porto Rico 
F. 417. 
{[d] Surplus material. — Officers 


hence buyer of surplus metal from 
Panama Canal officers cannot recover 
damages for nondelivery of metal 
withdrawn from shipment for canal 


use. Rosenberg v: U._S., 31° (2d) 
838 [cert den 50 S.Ct. 28, 280 U.S. 571, 
74 L.Ed. 623]. 

55. U. SS vi SNicoll}, 27 EiCas No! 
15,879, 1 Paine 646. 

[a] War department (1) has no 


authority, express or implied, to sell 
the public property put under its 
management and superintendence, nor 
is any such power vested in the 
treasury department. U.S. v. Nicoll, 
27 F.Cas.No. 15,879, 1 Paine 646. (2) 
But during time war department gov- 
erned Puerto Rico it could grant rev- 
ocable license for wharf over sub- 
merged land to which United States 
had title. Peo. v. New York, etc., S. 
S. Co., 1 Porto Rico F. 248. 


56. Flores.yv. U. S., 18 Ct.Cl. 352. 


[a] Thus, land purchased for mili- 
tary or other purposes cannot be sold 
without special authority. U. S. v. 
Railroad Bridge Co., 27 F.Cas.No. 
16,114, 6 McLean 517. 


57. U.S. v. Baltimore, ete., R. Co., 
24 E.Cas.No. 14,510, 1 Hughes 188 
(under the act of March 8, 1819 [3 U. 
S. St. at L. 520], authorizing the sec- 
retary of war to sell ‘Such military 
sites belonging to the United States 
as may have been found or become 
useless for military purposes,” and 
the act of April 28, 1828 [4 U. S. St. at 
L. 264; 40 USCA § 305], authorizing 
the president to “sell forts, arsenals, 
dockyards, lighthouses, or any prop- 
erty held by, the United States for 
like purposes’”’). 


58. U.S. v. Railroad Bridge Co., 27 
F.Cas.No. 16,114, 6 McLean 517. 


59. U.S. y. Baltimore, etc., R. Co., 
24 F.Cas.No. 14,510, 1 Hughes 138 
(secretary of war). 


60. U.S. v. Jonas, 19 Wall. (U.S.) 
598; 22 L.Ed. 177. 


[a] Approval or confirmation of 


condition to the validity of the sale 
made by the solicitor of the treasury 
of lands) acquired by the United 
States in payment of debts; and the 
purchaser thereof is not bound to ac- 
cept a deed, unless there tbe written 
evidence of this approval. U. S. v. 
Jonas, 19 Wall. (U.S.) 598, 22 L.Ed. 
177. (2) Where a statute authorizes 
the secretary of war to sell surplus 
supplies “upon such terms as may be 
deemed best,” the sale of the same at 
public auction is not final and binding 
on the government, unless confirmed 
by the secretary of war. Erie Coal 
& Coke Corp. v. U. S., 58 Ct.Cl. 261 [aff 
rete 181, 266 U.S. 518, 69 L.Ed. 


61. See Levinson v. U. S., 42 S.Ct. 
275, 258 U.S. 198, 66 L.Ed. 563 [rev 
267 EF. 692, and cert den 41 S.Ct. 15, 
254 U.S. 645, 65 L.Ed. 454] (under Act 
March 3, 1883, § 5 [84 USCA § 492], 
providing for the sale of naval ves- 
sels, and stating that no vessel shall 
be sold in any other manner than 
therein provided or for less than the 
appraised value, unless the president 
of the United States shall otherwise 
direct in writing, the power of the 
president to direct a departure from 
the statute is not confined to a sale 
for less than the appraised value, but 
extends to the manner of sale). 


62. Joice v. U. S., 59 Ct.Cl. 1 Guin- 
der Act July 9, 1918, ec 143, authoriz- 
ing president, “through the head of 
any executive department, to sell 
upon such terms as the head of such 
department shall deem expedient,” 
certain property belonging to the 
Government). 


63. Act May 10, 1918, ¢ 70 (40 U. 
S. Stivat E.1348)s 
iy U. S. St. at L. 850; 40 USCA 


64. Act July 11, 1919 (41 U. S. St. 


at L. 104, 105; 5 USCA § 211). 


65. American Sales Corporation v. 
U.S., 32 F.(2d) 141 [aff 27 F.(2da) 389, 
and _ cert den 50 S.Ct. 29, 280 U.S. 574, 
74 L.Ed. 625]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Act July 9, 1918.%¢e 7 


~ §§ 85-87] 


the government until the price is paid.** |The au- 
thority of government officers to sell surplus sup- 
plies is limited to those actually on hand.** 


[§ 86] 2. Power To Lease. Under statutory au- 
thority to lease property, the word “lease” has its 
usual meaning,** as a contract for the possession 
and profits of land for a determinate period with 
the recompense of rent.°® Authority to a public 
officer to rent buildings on sites purchased for pub- 
lic buildings, applies to property acquired by con- 
demnation proceedings.7° The secretary of the 
treasury cannot execute or approve of a lease of 
any property belonging to the United States with- 
out special authority of law.72 


[§ 87] 3. Contracts of Sale or Lease—a. In Gen- 
eral, As in the ease of other contracts to which 
the United States is a party,’? contracts of sale must 
be in writing,’® or they cannot be enforeed.7* On 
a sale to the highest bidder, the government may 
reject bids if such right is reserved,’® or if there is 
something equivalent to such a reservation,7® and 
when the right to reject bids is reserved the submis- 
sion of the highest bid does not close the contract,*7 
and the property does not pass on acceptance of 
the bid,7® and a sale completed by the execution 
of a bill of sale, and payment of the purchase price, 
is binding, although a higher bid has been over- 


UNITED STATES 


See infra notes 76-80. 


Erie Coal & Coke Corporation 
S:Cihpsi, 266m Us: 
[aff 38 Ct.Cl. 261]. 


Thus advertisement by secre- 
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looked,*® and the property may be withdrawn from 
sale after the opening of bids, although all terms and 
conditions of the sale have been complied with 


by the bidder,’° the cancellation of part of a con- 


tract of sale and the substitution of other articles 
is sufficient consideration for the new contract.§! 
A provision in a contract giving the purchaser the 
right to accept additional material, -is an option and 
not a sale,*? and a contract whereby the government 
takes title to land and leases it to a contractor under 
an agreement for a conveyance upon payment of 
the difference between the rents and an indebted- 
ness due the government is an equitable mortgage.** 
The rules governing the construction and operation 
of other contracts,’* apply generally to contracts 
of sale by the government.®> 


Authority of officers and agents.8¢ In harmony. 
with the general rules as to the authority of officers 
and agents to bind the government,*’ the govern- 
ment is not bound by the acts of an officer not with- 
in the scope of his authority,*® and one dealing with 
a sales agent*must inform himself of the agent’s 
authority, and must look to him for any shortage 
in quantities listed by him when under the terms of 
his agency he is to assume all liabilities.8® In the 
sale of surplus war supplies, the authority of the 
secretary of war is more than that of a mere sales 


to be held as a guaranty, and pay- 
ment to be made as called for in the 
contract). 


8&3. U.S. v. Shelby Iron Co. of New 
Jersey, -47 S.Ct. 515, 273 U.S. 571, 71 


518, 


66. American Sales Corporation v. 7S. 
U. S., supra. 76. 

67. —S. Silberstein & Son v.°>U:°S., |v. U..S8., 45 
69 Ct.Cl. 378; Srere v. U. S., 60 Ct.Cl.| 69 L.Ed. 417 
994; Schwarzenberg v. U. S., 60 Ct. [a] 

Cl. 898 [cert den 46 S.Ct. 101, 269 


U.S. 574, 70 L.Ed. 419]. 


[a] Rule applied.—(1) Where bid- 
ders have bid on greater quantity of 
surplus supplies than are actually on 
hand, they cannot recover damages 
for failure to receive entire amount 
bid on. S. Silberstein & Son v. U. 5S., 
69 Ct.Cl. 373. (2) Government, after 
contracting to sell surplus war sup- 
plies, is not responsible for buyer’s 
loss when it proves not to be owner 
since if the government did not have 
the materials, there was no authority 
to sell them. Srere v. U. S., 60 Ct.Cl. 
994; Schwarzenberg v. U. S., 60 Ct.Cl. 
898 [cert den 46 S.Ct. 101, 269 U.S. 
574, 70 L.Ed. 419]. 


68. U.S. v. Gratiot, 14 Pet. (U.S.) 
526, 10 L.Ed. 573 [aff 26 F.Cas.No. 
15,249, 1 McLean 454] (license for 
smelting lead ore was within author- 
ity to lease lead mines given the 
president by Act March 3, 1807). 


69. See Landlord and Tenant § 380. 


70. .U. S. v. Whipple Hardware Co., 
191 F. 945, 112 C.C.A. 357 (under Act 
June 30, 1906, c 3916, § 24 [34 U. S. 
St. at L. 788] which authorizes the 
secretary of the treasury to rent 
buildings on sites “purchased” for 
public buildings until their removal 
becomes necessary). 


71. v. Hare, 


Baws 26 F.Cas.No. 
15,303, 4 Sawy. 653. 


72. See infra § 96. 
73. Erie Coal & Coke Corporation 
Tor Was 4D. S.Ct 181) 266) U.S. 518; 


69 L.Ed. 417 [aff 58 Ct.Cl. 261]; Triad 
Corporation v. U. S., 63 Ct.Cl. 151. 


74. S. Silberstein & Son v. U. S., 
69 Ct.Cl. 373; Triad Corporation v. 
Wrists Ot.Cle lb liny ume, non! 6c 


Metal Co. v. U. S., 60 Ct.Cl. 882 [cert 
den 46 S.Ct. 25, 269 U.S. 567, 70 L.Ed. 
416]; Gruber v.. U..S.,.60 Ct.Cl, 222. 


tary of war of public auction sale of 
nitrate of sodium, providing for 
execution of contract with success- 
ful bidder entitling government to 
rescind sale at any time prior to cer- 
tain date, entitled government to re- 
ject any and all bids. Erie Coal & 
Coke Corporation v. U. S., 45 S.Ct. 181, 
266 U.S. 518, 69 L.Ed. 417 [aff 38 Ct. 
Clr26rhie 


77. Levinson v. U. S., 42 S.Ct. 275, 
258 U.S. 198, 66 L.Ed. 563 [rev 267 F. 
692, and cert den 41 S.Ct. 15, 254 U. 
S. 645, 65 L.Ed. 454]. . 


78. U.S. v. Meyer, 37 App.D.C. 282 
[aff 34 S.Ct. 84, 231 U.S. 218, 58 L.Ed. 
191] (sale of condemned naval ves- 
sel under Act March 3, 1883, c 141 § 


5 [22-U°S. St. at L.-599; 34 USCA § 
492]. 
79. Levyinson v.10. Si, 42 S:Cty 275; 


258 U.S. 198, 66 L.Ed. 563 [rev 267 F. 
692, and cert den 41 S.Ct. 15, 254 U.S. 
645, 65 L.Ed. 454]. 


80. U.S. v. Meyer, 37 App.D.C. 282 
[aff 34 S.Ct. 84, 231 U.S. 218, 58 L.Ed. 
191] (condemned United States ves- 
sel offered for sale by the secretary 
of the navy, under Act Congr. March 
3, 1883, ¢ 141 § 5 [22 St. at L. 599], 
providing for sales of such vessels 
by means of advertisements for pro- 
posals to purchase). 


81. American Stores Co. v. U. S., 
68 CE.ChLeL23: 
62.1. JOICE Vi... 8.909 Ct.Cl. 15 (pro= 


vision in a contract which stipulates 
that, should there be additional rail 
and accessories declared surplus 
within five months, the purchaser 
should have the right to accept. the 
same under the general conditions, 
and prices as. stated in the contract, 
the contracting officer to give a-ten- 
day notice to the purchaser, and the 
purchaser to give a certified check 


L.Ed. 781 [rev 4 F.(2d) 829]. 


84 See Contracts §§ 481-592. 
85. See cases infra this note. 
[a] Thus (1) technical words will 


be given their technical meaning, and 
“fittings,” within contract for pur- 
chase of sailing vessel calling for ad- 
ditional payment for fittings and cost 
of installing them on hull, does not 
include items other than those essen- 
tial to bring hull to bare boat status. 
A. D. Cummings & Co. v. U. S., 70 Ct. 
Cl.1, Feert den 51 (S.Ct; 652,228 3.0ESs 
858, 75 L.Wd. 1464]. (2) A contract of 
sale will not be construed to cover 
articles which were not contemplated 
and agreement to sell ‘‘waste mat- 
ter’ at two army camps at rate of 3 
cents at one and 4 cents at other “per 
month for each soldier and each per- 
son in government service’ did not 
embrace brass, aluminum, iron, wire, 
lead, nails, and many other similar 
articles. National Contracting Co. v. 
U..S.,, 59 Ct.Cl.. 880 [aff 46-S.Ct: 206; 
270 Ue. 6285770) lady Beal. 


[b] Cost as element of price.— 
Under contract for sale of vessels 
which included cost as an element in 
fixing the price and authorized buyer 
to have shipbuilder’s books audited 
to determine the actual cost, the cost 
contemplated was that shown by the 
books excluding amounts expended 
after delivery by builder but includ- 
ing cost of changes shown by the 
books. Castner, Curran & Bullitt v. 
Ure F167 Ct. Cli6.68: 


86. Authority to make sale see su- 
pra § 85. é 
87. See supra § 38; and infra § 93. 


88. American Sales Corporation v. 
U.'S., 32 F.(2d) 141 [aff 27 F.(2a) 389, 
and cert den 50 S.Ct. 29, 280 U.S. 574, 
74 L.Ed. 625]. 


89. Joice v. U. S., 59 Ct.Cl. 1. 
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agent,®® and he may authorize a refund,®! or the 
cancellation of a sale,®? but not, it has been held, 
a reduction of the purchase price after the contract 
is made.*? Local boards created by the war de- 
partment to see that sales of surplus materials are 
properly handled have authority to settle disputes 
arising out of contracts of sale,®* and the authority 
of such board to allow a refund was not affected 
by the withdrawal of the authority after a refund 
had been allowed.®> An officer making a refund 
to a buyer of surplus supplies is presumed to have 
acted within the scope of his authority.°® 


[§ 88] b. Rights and Liabilities under Contract of 
Sale. The rules as to sales of personal property by 
private parties,?* apply generally to sales by the 
United States.°° Thus, the terms of the contract 
will be given effect.°® In the absence of a war- 
ranty, the rule of caveat emptor applies,? but when 
the government is in possession there is an implied 
warranty of title,2 and, generally, implied war- 
ranties attach to the government as seller in like 
manner as to other sellers,’ but not where the United 
States has not received the purchase money.* On a 
sale of property “as is” without express warranty, 
there is no implied warranty,> and the government 
is not responsible for the buyer’s failure to make a 
full inspection,® and the buyer cannot recover be- 
cause the goods are of defective quality,’ or dam- 
aged,S or not as advertised,® or not according to 
sample,t® or for anything except shortage in de- 


UNITED STATES 


ae 
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livery,1! or a change in the goods after inspec- 
tion.12, Where inspection is invited and notice is 
given that bids subject to inspection will not be 
considered buyers failing to inspect cannot recover 
because the goods are not as described.t? A suc- 
cessful bidder may, however, rescind the sale when 
the goods are not segregated in lots as described, 
though there is no warranty,!* and a buyer who is 
not bound to inspect may rely on representations.** 
Where a bidder made his bid on condition that the 
goods be “firsts” and was notified, not that his bid 
was accepted, but that the specified quantity was 
awarded to him, there was no acceptance of the 
condition, but an award at variance with the bid, 
justifying the bidder in declining to proceed fur- 
ther;!® but when he took the goods he could not 
recover because they were not “firsts.”47 On can- 
cellation of a eontract by the government, the buy- 
er is entitled to a return of the purchase price,*® 
and the buyer is entitled to the return of part of 
the purchase price when the government cannot de- 
liver all of the goods sold,4® but cannot recover 
damages for a shortage when he refuses to take the 
rest of the goods,?° or when he was aware of the 
shortage,24_ or had an opportunity to determine 
whether the quantities listed for sale were correct.** 
When the government is unable to deliver all of 
the property sold it cannot, on the bidder’s refusal 
to take the property, sell it for his account and 
charge him with the loss,?* and when a bidder has 
paid liquidated damages for a possible breach and 


ee pee Stores Co. v. U. S., ] of moa) W. E. Hedger Co. |]69 Ct.Cl. 412. 
Ae : Ms 31 [rey 42 F.(2d) [a] Recovery for shortage may be 
@i. American Stores Co. ¥..U. Sx 3h8 ryt yong Cen oY SCh 190,284 0-24) faa. | Broay VU. Sy 64 CLL 5883 
supra. Ww. Shanhouse Sons v. U. S.,« 61 Ce 
92, Levy v. U. S., 63 Ct.Cl 126. 2. Houser v. U. S., 39 Ct.Cl. 508.| Cl. 840. 

Be A [a] Presumption of ypossession. 12. Rosenblatt v. U. S., 63 Ct.Cl. 
Us. Ape ale penn rgd GL —It is presumed that the govern- | 362. ; 
and cert den 50 S.Ct. 29, 280 U.S. 574, | ment was at the time of the sale} 43 waguire & Co. v. U. S., 478.Ct. 


74 L.Ed. penn 


94 Uz v. West Point Grocery 
Cor, 30 i a) $41. S., Va eSOplin, 
24 F. (2d) 840. 


[a] Rescission of settlement.— 
Where buyer refused to accept used 
hats from government, claiming con- 
tract called for unused hats, local 
board’s proposal of reduced price, ac- 
cepted and acted upon, made complete 
executed settlement and was not af- 
fected by board’s subsequent rescis- 
sion of settlement. U. S. v. West 
Point Grocery Co., 30 F.(2d) 941. 


ae: Silverman v. U. S., 69 Ct.Cl. 
588. 


96. S. Silberstein & Son v. U. S., 
69 Ct.Cl. 373 (presumption must be 
overcome by satisfactory proof), 


97. See Sales 55 C.J. p 1. 


98. See cases infra notes in this 
section. 


99. See M. Samuel & Sons v. U. S., 
61 Ct.Cl. 373 (when contract provides 
that, if purchased material is not re- 
moved within time specified, it shall 
be forfeited, buyer cannot recover 
value of material’ not removed and 
disposed of by the government). 


1. S. Snyder Corporation v. U. S., 
68 Ct.Cl. 667. 


[a] Incomplete equipment.—Com- 
pany accepting tug, purchased from 
government on conditions containing 
no warranty of complete equipment, 
cannot recover damages for absence 


a vendor in possession where build- 
ings were sold as the property of the 
government by an authorized agent at 
public sale, and it was announced in 
his presence that the purchaser would 
be put in possession immediately and 
could remove the buildings at any 
time before a day named. Houser v. 
US. .o 9, Ct. Clso08. 


3 Brand v. U. S., 5 Ct.Cl. 312. 


aie sehanisuevie Wa. Suehomet.@lanp.Ol 
(where the evidence as to receipt of 
purchase money is unsatisfactory, 
there can be no recovery). 


5. §S. Snyder Corporation v. U. S., 
68 Ct.Cl. 667. See Iselin v. U. S., 46 
S.Ct. 458, 271 U.S.136; "70. bad. "372 
[aff 60 Ct.Cl. 255] (where such a sale 
was held to be without warranty, the 
court deciding against defendant’s 
claim that sale was made on an of- 
fer requiring materials to be accord- 
ing to sample and to be “‘firsts’’). 


6. S. Silberstein & Son v. U. S., 
69 Ct.Cl. 412. 


7 Yankee Export & Trading Co. v. 
Wes ieee Chaz b8.) Brody. valine se, 
64 Ct.Cl. 538. 


& Panama v. U. S., 68 Ct.Cl. 283. 
9. Triad Corporation vy. U. S., 638 
CtHiCha lbs 


LOWmwshapiro &), Coy varias: 66 
Ct.Cl. 424; M. Samuel & Sons v. U. 
SS), GLACE Cle 373. 


11. S. Silberstein & Son v. U. S., 


274, 273 U.S. 67, 71 L.Bd. 540 [aff 59 
Ct.Cl, 575]. 


14 Ellis v. U. S., 68 Ct.Cl. 11 [cert 
den 51 S.Ct. 25, 282 "U.S: 846, 75 L.Hd. 
750] (holding also that announcement 
of officer that articles catalogued in 
certain lots would be reassorted was 
unauthorized, and did not bind suc- 
cessful bidder at auction, in view of 
limitations imposed by catalogue on 
representative’s authority), 


15. Harris Bros. Co. ‘v. U. S.; 68 
Ct.Cl. 445. 


16. Iselin v. U. S., 60 Ct.Cl. 255 
[aff 46 S.Ct. 458, 271 U.S. 13:6, C.Oueias 
Ed. 872]. 


17. Iselin v. we S., supra. 
18. Levy v. U. S., 63 Ct.Cchk 126. 


19. Lamport Mfg. Supply Co. v. 
UauS:, 65 'C£.G1, 59: 


20. Yankee Export & Trading Co. 
Ve US Si cia CrCly 258. 


21. Mottram v. U. S., 59 Ct.Cl. 302 
[motion to remand for further find- 
ings of fact den 45 S.Ct. 351, and aff 
46 S.Ct. 386, 271 U.S. 15, 70 L.Ed. 8031. 


22. Mottram v. U. S., 46 S.Ct. 386, 
271 U.S. 15, 70 L.Ed. 803 [aff 59 Ct. 
Cl. 302]. 


23. Blue Ribbon Products v. U. 
S., (1 Ct.Cl. 393. (wherein sale, of 
surplus property government furnish- 
ed bidder inventory, but was unable 
to deliver property as inventoried). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the government retains the sum so paid, it cannot 
also recover the loss sustained on a resale on the 
buyer’s failure to take the goods.?4 
rule that the intention of the parties to pro- 
vide for lhquidated damages will be carried out,?® 
applies to such contracts.2° When damages 
are recoverable for a shortage, the market value 
is the measure of damages.*7 The sale is re- 
scinded by an agreement inconsistent with title 
in the buyer.2§ A buyer who has resold the goods 
cannot rescind the sale.2® Where the government 
sells improvements on land leased by it, its failure 
to place the buyer in possession is a breach of con- 
tract for which damages are recoverable,®° but when 
the buyer takes possession and is wrongfully dis- 
possessed by the owner of the land he has no rem- 
edy against the government.*! When a lease of 
government land is by its terms revocable by the 
government at will, it is likewise revocable by the 
lessee before it becomes an executed contract.?? 
When the government’s officers by unfair acts pre- 
vent a buyer of perishable goods from reselling them 
he is entitled to recover his costs and expenses upon 
rescission by mutual consent.?* 


Payment of taxes. It has been held that while 
property of the United States is not subject to state 
taxation,?4 one purchasing land from the govern- 
ment must pay an assessment for an improvement 
made prior to the federal ownership,?> but that he 
will be relieved from penalties accruing while the 
government owned the land.°° 


[§ 89] 4. Conveyance. Title to land does not 


Cl. 423. 
31. 


24. Lamport Mfg. Supply Co. v. 
(Wees..) Oo Ct.Gley 579. 


25. See Damages § 234. 


26. .A. D. Cummins & Co. v. U. S., 
70 Ct.Cl. 1 [cert den 51 S.Ct. 652, 283 


U.S. 858, 75 L.Ed. 1464]. ae 
[a] Thus company which agreed y 
to purchase vessel from United States 35. 


UNITED STATES 


The general: 


Tyrrell v. U. S., 60 Ct.Cl. 753. 


32. U.S. v. Pacific Market Co., 51 
F.(2d) 348 [aff 51 F.(2d) 350]. 


Leavitt v. U. S., 60 Ct.Cl. 952. 
See Taxation § 344. 
Ohmer v. Miami Conservancy 
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pass from the United States so long as the deed or 
patent is withheld and any act required of the gran- 
tee as a condition of the grant remains incomplete.** 
It is not necessary that a patent should be attested 
by witnesses.?§ 


[§ 90] C. Abandonment. Property to which the 
government has title cannot be abandoned without © 
an act of congress,*® but this rule, it has been held, 
does not apply to property in which the govern- 
ment appropriates a mere easement for temporary 
purposes.*° 


[§ 91] D. Release of Property Held by Legal Pro- 
ceedings. It has been held that when property of 
the United States is seized or impleaded in litiga- 
tion between individuals, the government, through 
a suggestion by its district attorney, may procure its 
release without becoming a party,*! and it is pro- 
vided by statute that when property of the United 
States, or property in which it has an interest, is 
seized under state laws, the secretary of the treasury 
may obtain its discharge by stipulation whereby, in 
case of final judgment affirming the liability of the 
property, the claimant shall have the same rights 
against.the United States as if the property had not 
been released.*? Such stipulation does not deprive 
the United States of any rights which it would other- 
wise have,*? and leaves no room for the doctrine that 
when the government intervenes to protect its in- 
terests in property being administered, its rights 
must be adjudicated in recognition of the rights of 
others.*4 


sustain a finding that the government 
had, in a legal sense, abandoned the 
property. U. S. v. Pennsylvania & 
Lake Erie Dock Co., 272 F. 839. (2) 
In action by the government to re- 
cover possession of a strip of sub- 
merged land in a harbor, used for 
pier purposes, evidence that defend- 
ant made application to the war de- 
partment for permission to encroach 


Shipping Board under contract pro- 
viding for retention of a deposit as 
liquidated damages, could not on re- 
turn of vessel, recover back deposits 
made with board. A. D. Cummins & 
COL pepe toe Ct. Chin 1. .fcert. den 
51 S.Ct. 652, 283 U.S. 858, 75 L.Ed. 
1464]. 


Sia Converse iv. “W.. 4S.,. 69° Ct:Cl. 
670; Hummel v. U. S., 58 Ct.Cl. 489. 


28. Wright v. U. S., 60 Ct.Cl. 519 
(where government required buyer to 
agree not to remove the property 
without its consent and that title 
should remain in it). 


29. Panama v. U. S., 63 Ct.Cl. 283. 


30. Weissbaum v. U. S., 72 Ct.Cl. 
423 (where owner of land prevented 
buyer from severing and removing 
the improvements). 


{a] Reason for rule.—The right to 
remove the improvements was merely 
an easement, failure to remove ‘con- 
stituting a forfeiture of the right and 
not a transfer of title, which remain- 
ed in the owner of the realty; hence 
the agreement of the defendant was 
to put plaintiff in possession of the 
improvements and title to them did 
not pass to plaintiff before their sev- 
erance. Weissbaum v. U. S., 72 Ct. 


Dist., 27 Ohio N.P.N.S, 39. 


36. Ohmer v. Miami Conservancy 
Dist., supra. 


37. Mint Realty Co. v. Phila., 13 
Pa.Dist. 513 (so holding in holding 
land which government had contract- 
ed to sell not subject to taxation). 
Public lands see Public Lands § 1095. 


38. McCullough v. Wall, 38 S.C.L. 
68, 58 Am:D. 715. 


[a] Thus it has been held by the 
Secretary of war, and authenticated 
by the seal of the war department, 
was sufficient to convey land from 
the United States to the state, con- 
gress having directed the secretary 
to convey and the state having im- 
pliedly recognized the conveyance. 
McCullough v. Wall, 88 S.C.L. 68, 53 
Am.D. 715. 


39. U. S. v. Pennsylvania & Lake 
Erie Dock Co., 272 F. 839. 


40. U.S. v. Pennsylvania & Lake 
Erie Dock Co., supra. 


[a] Evidence.—(1) Where the 
government has appropriated a strip 
of land in a harbor, and taken posses- 
sion thereof and erected a pier there- 
on in aid of navigation, the govern- 
ment’s failure and neglect to keep the 
pier in repair is evidence that will 


upon the harbor line and that the 
government, although thereby fully 
informed of the proposed construc- 
tion, made no objection, and made no 
claim to the property, but stood by 
while the defendant made large ex- 
penditures, held material and, in con- 
nection with other evidence, to sup- 
port finding of abandonment. U. S. 
v. Pennsylvania & Lake Erie Dock 
Co., supra. 


41. Muir v. Louisville & N. R. 
Co., 247 F. 888. 


42, Rev. St. §§ 3753, 3754 (40 US 
CA §§ 308, 309). 


43. U.S. v. Ansonia Brass & Cop- 
per Co., 31 S.Ct. 49, 218 DS. 452) 54 
L.Ed. 1107 [mod sub nom. S. H. 
Hawes & Co, v. Wm. R. Trigg Co., 65. 
S.E. 538, 110 Va. 165] (stipulation ex- 
ecuted with a view to obtaining pos- 
session of vessels building for the 
United States, which were in the 
hands of a receiver does not deprive 
the United States of any right which 
it had to assert claims to priority un- 
der the building contracts or rights 
existing by reason of the sovereignty 
of the United States). 


44. U.S. v. Ansonia Brass & Cop- 
per Co., supra, 
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{§ 92] A. Capacity of United States To Contract. 
The United States, as a body politic,4® and as an 
incident of its sovereignty*” may enter into con- 
tracts,#8 express or implied,t® appropriate to the 
just exercise of its constitutional powers,®° if not 
prohibited by law,®! even though there is no spe- 
cial statute authorizing the government to contract,°” 
and contract being one of the means necessary to 
accomplish the objects of the institution of the gov- 
ernment, the capacity of the United States to con- 
tract is coextensive with the duties and powers of 


cvovernment,®* and having entered 


45. Contracts for sale of govern- 
ment property, see supra §§ 87, 88. 


46. See supra § 2. 


47. Neilson v. Lagow, 12 How. (U. 
Somos, lo de 909 U.S. we hingey, 
BER Ot HCULS:) LEDS 82 eed: 4665) PWS. 
Vonwane) 26. EGasuNog 15,5 59)/3 Mie 
Lean 365; Dikes v. Miller, 25 Tex. 
Suppl.281, 78 Am:D. 571. 


48. U. S. v. Hodson, 10 Wall. (U. 
S.) 395, 19 L.Ed. 937; Neilson v. La- 
gow, 12 How. (U.S.) 98, 13 L.Ed. 909; 
Weesoevselatnns lo ets Cues. 290; nO 
Hao 742° WU Sive Bradley, LooPet. 
CUS ee 4enn oO: lbs 448 SU Sik Vie 
Tingey, 5 Pet. (U.S.) 115, 8 L.Ed. 66; 
U. S. v. Lane, 26 F.Cas.No. 15,559, 3 
McLean 365; U. S. v. Burrill, 78 A. 
568, 107 Me. 382, Ann.Cas.1912D 512; 
Dikes v. Miller, 25 Tex.Suppl. 281, 78 
I Micave Dyan: & 


AG UM Seve aneeys > Pet. U.S) 
115, 8 L.Ed. 66; Willink v. U. S., 38 
CECIN 693. 


Implied contracts see infra § 99. 


Implied ratification by officer au- 
thorized to contract see infra § 93. 


50. Neilson v. Lagow, 12 How. (U. 
S.) 98, 13 L.Ed. 909; U.S. v. Linn, 15 
Pet. (U.S.) 290, 10 L.Ed. 742; U.S: 
vy. Tingey, 5 Pet. ¢U.S.) 115, 8 L.Hd. 
66; Dikes v. Miller, 25 Tex.Suppl. 281, 
78 Am.D. 571. 


Sew. Oo. Vengey, <b> et. (UiS.) 
115, 8 L.Ed. 66; Floyd v. U.S., 2 Ct.Cl. 
429 [aff 8 Wall. 77, 19 L.Ed. 449]. 


52. Neilson v. Lagow, 12 How. (U. 
S98, 13 tbd.909; WU. S.. vy. Tingey,, 
5 Pete Ucs:)) 1rd, 8 tad? 66: 
v. U. S., 2 Ct.Cl. 429 [aff 8 Wall. 77, 19 


L.Ed. 449]; Dikes v. Miller, 25 Tex. 
Suppl. 281, 78 Am.D. 571. 
[a] Thus, (1) the United States 


may take bonds in cases not expressly 
provided by law. U.S. v. Tingey, 5 
PeterCUes.) lows dad. 663. Us so. va 
Rubin, 227 F. 938. (2) And a volun- 
tary bond is not wholly void even 
if not in conformity to statute in 
some particulars. U. S. v. Bradley, 
10 Pet. (U.S.) 3438, 9 L.Ed. 448; U.S. 
v- Isinn;) 15 Pet. (U:S.) 290, 10 DL. d. 
742. (3) Bonds voluntarily given to 
the president of the United States and 
his successors when not given con- 
trary to law or in violation of law 


are valid instruments, Tyler v. 
Hand, 7 How. (U.S.) 573, 12 L.Ed. 
824. (4) United States could take 


land as security for debt though not 
authorized by statute. Neilson v. 
Lagow, 12 How. (U.S.) 98, 13 L.Ed. 
909. 


53. U. S. v. Maurice, 26 F.Cas.No. 


Floyd 


_sponsibility therefor. 


UNITED STATES 
IV. CONTRACTS*5 


contract.°° 


into a contract, 


15,747, 2 Brock. 96; Dikes v. Miller, 
25 Tex.Suppl. 281, 78 Am.D. 571. 


54. ‘Missouri’ Pac. R: Co. vo Unis; 
56 geek e411. Bushy Vey WeS..6020 Crs 
C1199. 


[a] Transportation contracts. — 
Where the government enters into a 
contract with a railroad company for 
transportation, it is bound by its con- 
tract, notwithstanding published 
tariffs of said railroad. Missouri Pac. 
Ri. Go. Ve Us S060 CECI! 3415. Bushey. 
1G aS ipatirats Cie Olea lye ' 


[b] As assignee of lease, govern- 
ment is bound by covenant therein to 
pay any damage done to other prop- 
erty by reason of occupancy of the 
land as’a military camp. Kugler v. 
WSs cACeCKh 407: 


55. U. S.:-v. McFarland, 15 F.(2d) 
$23 ficent® exr4ia S:Ce 449. 7273. U.S: 
688, 71 L.Ed. 841, and cert revoked 


48 S.Ct. 27, 275 U.S. 485, 72 Lid. 
386]. 
56. Act March 2, 1861, § 10 (12 U. 


S. St. at L. 220; 41 


USCA § 11). 


57. Pan-American Petroleum Co. 
v. U. S., 9 F.(2d) 761 [mod 6 #.(2d) 
43, cert gr 46 S.Ct. 356, 270 U.S. 640, 
70 L.Ed. 775, and rev 47 S.Ct. 416, 273 
U.S. 456, 71 L.Ed. 734]; Chase v. U.S., 
44 BF. 732 [aff 15 S.Ct. 174, 155 U.S. 
439, 39 L.Ed. 234]. 


[a] Thus (1) in the absence of 
statutory authority, the Secretary of 
the Treasury has no power to bind 
the United States by a contract to 
lease a building for five years for the 
use of the customs service. U.S. v. 
Doullut, 213 E.. 729, 130 C.C.A. 242. 
(2) All executive officers of govern- 
ment are required by Act Jan. 12, 1895, 
e 23 § 87 (44 USCA § 116), and Act 
June 30, 1906, ec 3914 § 2 (31 USCA 
§ 588), to have all government print- 
ing done at Government Printing Of- 
fice, except in cases otherwise pro- 
vided by law, and such officers cannot 
obligate United States by acting con- 
trary to said acts. Davis v. U. S., 59 
Ct.Cl. 197. (8) Officers authorized 
to contract for transportation of 
mails have no power to agree to ex- 
emption of railroad company from 
liability for injuries to mail agent 
through its negligence. Seybolt vy. 
New York, ete. R. Co., 95 N.Y: 562, 
AT ‘Am. to [afixsl Eoinsi00]5 5. (4) 
Absent statutory authority, govern- 
ment agent cannot by stipulation in 
bill of lading limit government’s right 
to sue for loss, irrespective of re- 
American Ry. 
HXpPressiiCo. Wenn sos, 24 OF Cle J6R5 
[cert den 47 S.Ct. 455, 273 U.S. 750, 71 
L.Ed. 873]. 


[b] 


Reva Stassiestoz: 


Postmaster-general. — Under 


» ANMAP 
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‘ 


it is bound thereby,®4 as is the other party to the 


[6 93] B. Authority of Boards or Officers To 
Bind Government—1. In General. It is provided by 
statute that no contract in behalf of the United 
States may be made unless authorized by law,°® 
and therefore executive officers of the government 
have no power to contract unless authorized by stat- 
ute to do so,®? and ean only bind the government on 
contracts which they are authorized to make,®* and 
annual appropriations for the expenses of the execu- 
tive departments do not authorize the heads of the 


the act of congress of March 2, 1861 
(12 U. S..St. at L. 220,.c 84 -§ 10; 41 
USCA § 11), providing that ‘‘no con- 
tract or purchase on behalf of the 
United States shall be made unless 
the same is authorized by law, or is 
under an appropriation adequate to 
its fulfillment,’ the postmaster-gen- 
eral is not empowered to lease on be- 
half of the government a building for 
a post-office for the term of twenty 
years, and such lease, taken by the 
postmaster in May, 1870, cannot be 
enforced against the government 
after it has vacated the premises. 
Chase -vi-U..S., 44.F.. 732. faff 15 S.ctp 
174, 155 U.S. 489, 39 L.Ed. 234]. 


58. U. S. v. American Sales Cor- 
poration, 27 F.(2d) 389 [aff 32 F.(2d) 
141 (cert den 50 S.Ct. 29, 280 U.S. 
574, 74 L.Ed. 625)]. 


fa] MTllustrations. — (1) Govern- 
ment held not liable to pay for gauges 
furnished contractor, on officers’ un- 
authorized assurance to subcontractor 
that government would pay if con- 
tractor did not. Industrial Engineer- 
ing Co. v." U.S. 960) Ctl) 166eeeee 
When electric power company fur- 
nishing power for plants manufactur- 
ing war supplies was urged by officers 
having no authority to bind govern- 
ment to construct line to insure suf- 
ficiency of power, government held 
not liable for difference between cost 
of line when built and if built year 
later. Ohio Public Service Co. v. U: 
S., 60 Ct.Cl. 903. (3) Government 
held not liable for loss sustained by 
plaintiff as result of unauthorized 
promises to place orders with plain- 
tik “Wright” yr Ue S60 CECI ana. 
(4) No recovery for yarn purchased 
in excess of contract requirement on 
assurance of unauthorized agent it 
would be absorbed in following con- 
tract. Rock Run Mills v. U. S., 61 Ct. 
Cl. 660. (5) United States held not 
liable to plaintiff for injuries to 
mules, resulting from failure to ex- 
ercise extra care for them, where con- 
tract with an agent for such care was 
not within the agent’s authority. Oc- 
cidental Const. Co. v. U. S., 245 F. 817, 
158 C.C.A. 157 [error dism 39 S.Ct. 
390, 249 U.S. 623, 63 L.Ed. 806]. (6) 
Where a person authorized to enlist 
a regiment and having no authority 
to bind the United States, authorized 
another person to enlist a company, 
and this person at serious cost to him- 
self enlisted a number insufficient to 
form a company, but they were turn- 
ed over to the regiment and mustered 
into the service of the United States, 
the claim for reimbursement is not a 
“legal” one within the meaning of 
Tucker Act § 14 (28 USCA § 257), and 
is an “equitable”? one only so far as 
the government received the benefit 
of the men so mustered into its serv- 
ice. Gilman v. U. S., 48 Ct.Cl. 391. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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departments to bind the government by contract be- 
yond the time for which the appropriations are 
made.°® Authority to contract may be implied from 
a statute,®° and acts appropriating money for an 
unprovement sufficiently authorize contracts for the 
improvement,*! but not related contracts for which 
no appropriation is made,*? or contracts in excess of 
the appropriation.°* Contracts for the government 
must be entered into through the instrumentality 
of the proper officer or department to which the 
power to contract in the particular case is con- 
fided,** and in such event the United States will be 
bound by the contract,®> but not otherwise,®® un- 
less the proper officer or board ratifies the unauthor- 
ized agreement,*? expressly or impliedly,*® in which 
ease the ratification is equivalent to an express ante- 
cedent authority,®® although the original contract 
was utterly void.7° Recognition of a contract by 
officers having no contractual authority does not 
ereate a contract.71 A government contract ex- 
tending beyond the official tenure of the officer mak- 
ing it is not void if the overlapping period is not 
unreasonable.72, A party cannot recover any loss 
sustained by acting on an officer’s unauthorized as- 


59. -Chase v. U. S., 44 F. 732 [aff | 


UNITED STATES 


25, 1912, making appropriations for 
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surance that a contract will be awarded.™® An offi- 
cer authorized to contract for supplies is not de- 
prived of such authority by the appointment of a 
purchasing officer having like authority."* 


Notice as to authority. Persons dealing with the 
officers of the government are supposed to have a 
legal knowledge of the extent of the officers’ pow- 
ers, and are bound by the legal effects of such 
knowledge,?® and knowledge of an officer’s lack of 
actual authority precludes any implied authority.’® 


Interest of officer. The government is not bound 
by an improper and inequitable contract induced by 
an officer interested in the subject-matter who did not 
disclose his interest.‘7 An officer may not assume 
the dual relation of acting as the representative of 
the government and for himself or his associates.7® 
An officer receiving a pecuniary favor from one with 
whom he contracts cannot properly represent the 
government in dealings with such person,*?® and com- 
mits a fraud on the government even though the 
government suffers no pecuniary loss,°° and a con- 
tract with a firm or corporation with which the con- 
tracting official immediately accepts employment 


tice ratified act of alien property cus- 


15 S.Ct. 174, 155 U.S. 489, 39 L.Ed. 
234]. 


60. Rives v. U.S., 28 Ct.Cl. 249. 


[a] Thus, (1) under the act of 
June 20, 1878 (20 U. S. St. at L. 208), 
placing certain printing materials in 
the custody of the public printer, he 
has an implied authority to procure a 
building for such purpose, although 
the act of March 3, 1877 (19 U. S. St. 
at L. 370,40 USCA § 34), prohibits 
the rental of buildings in the District 
of Columbia. Rives v. U. S., 28 Ct.Cl. 
249. (2) Where there was an ap- 
propriation for all necessary expenses 
connected with the sale of Liberty 
Bonds (Act of April 24, 1917 [31 US 
GA § 759]), to be expended in the dis- 
cretion of the secretary of the treas- 
ury, the latter was not required, by 
Rev. St. § 3786, to have printing and 
lithographing done at the government 
printing office but could contract 
therefor. American Lithographic Co. 
Vioi-S:, 5% Ct.Cl. .340. 


Gis showlen’ Va. Sao CtLel. 43; 
Benner v. Atlantic Dredging Co., 31 
N.E. 328, 134 N.Y. 156, 160, 30 Am.S.R. 
649, 17 L.R.A. 220. 


“The U. S. is a sovereign nation 
with full power over the subject- 
matter, and may by statute provide 
for the exercise of that power in such 
legislative meagerness of form as 
suits itself.” Benner vy. Atlantic 
Dredging Co., supra. 


[a] Mlustration.—Within similar 
provision in 3 U. S. St. at L. 568, c 52, 
§ 6, act authorizing enlargement of 
library of congress according to 
specific plan was a law authorizing 
contract therefor even though con- 
tract slightly exceeded appropriation. 
Fowler v. U. S., 3 Ct.Cl. 43. 


62. Lord v. U. S., 43 Ct.Cl. 282 [aff 
80 S.Ct. 568, 217 U.S. 340, 54 L.Ed. 
790] (Act March 2, 1901, c 805 [81 
St. at L. 922, 938], appropriating $5,000 
for architectural plans for a new 
department of agriculture did not 
authorize the Secretary of Agricul- 
ture to enter into a contract for the 
future services of an architect). 


63. Sutton v. U. S., 41 S.Ct. 563, 
256-U.S; 57.5, 65, L.Hd. 1099,-19 A.LAR: 
403 [mod 55 Ct.Cl. 193] (Act June 25, 
1910, Act Febr. 27, 1911, and Act July 


improving a harbor channel and for 
completing the improvement, did not 
authorize the secretary of war to con- 
tract for the completion of the im- 
provement at a cost exceeding the 
amount appropriated). 


64. Sprague v. U. S., 37 Ct.Cl. 447; 
Dikes v. Miller, 25 Tex.Suppl. 281, 78 
Am.D. 571. 


65. Cutler v. Kouns, 4 S.Ct. 274, 
110 U.S. 720, 28 L.Hd. 305. 


{a] Food administration.—Accept- 
ed orders, signed by .officers repre- 
senting quartermaster’s department 
and food administration, held author- 
ized in writing by officers having pow- 
er to do so. U.S. v. Swift & Co., 46 
S.Ct. 308, 270 U.S. 124, 70 L.Hd. 497 
ae Swift & Co. v. U. S., 59 Ct.Cl. 

364]. 


66. Filor.v. U. S., 9 aa (U.S.) 
45,19 L.Ed. 549, 7 Ct.Cl. 11 
[a] Continuance of Ey — Oc- 


cupancy by an unauthorized officer of 
the United States will not have the 
effect of continuing a lease. Smoot 
Voi S sorCE Cl airs: 


Unauthorized acts as not binding 
goverument generally see supra § 
38. 

67. Filor v. U. S., 9 Wall. (U.S.) 45, 
19 L.Ed. 549, 7 Ct.Cl. 119; Moran Bros. 
Co. v. U. S., 39 Ct.Cl. 486; Johnson v. 
U.S5°81 Ct.Cl. 262. 


68. Ford v. U. S., 17 Ct.Cl. 60. 


[a] Implied ratification.—A con- 
tract repeatedly brought to the at- 
tention of congress by the reports 
of a department, and the validity of 
which is recognized by repeated ap- 
propriations, will be deemed to have 
been ratified. Myerle v. U. S., 31 Ct. 
CON a LOSS 


69. Moran Bros. Co. v. U. S., 39 Ct. 
ClU486- Mordiwigu. SUueLTACREL, | 60s 
[a] Tllustration.—Whether Ship- 


ping Board officials, when contracting 
on behalf of United States for sale 
of tug, had authority to substitute 
another buyer for prospective buyer, 
held unimportant, in view of evidence 
of government’s ratification of substi- 
tution. In! re Cuban- Atlantic Trans- 
port Corporation, 57 F.(2d) 963. 


[b] What constitutes ratification. 
—United States department of jus- 


todian, in employing special counsel, 
by appearing in United States su- 
preme court in opposition to petition 
for certiorari. Walker v. Sutherland, 
299 P. 335, 186 Or. 355 [cert den 52 Ss: 
Ct-sU3 284 U.S. 649, 76 L.Ed. 551]. 


70. Camp v. U. S., 15 Ct.Cl. 469 [aff 
5 S.Ct. 687, 113 U.S. 648, 28 L.Ed. 1081, 
20. Ct.Cl. 531). 


71. Rocky Brook Mills Co. v. U. S., 
70 Ct.Cl. 646 [cert den 52 S.Ct. 6, 284 
U.S. 617, 76 L.Ed. 526]. 


72. “Starin:v. Ws S:, 31 CtCl.65. 


pats Br Axe & Conve Ue S.5001 Ct 


74 U.S. v. Swift & Co., 46 S.Ct. 
308, 270 U.S. 124, 70 L.Ed. 497 [mod 
59 Ct.Cl. 364]. 


75. U.S. v. A. Bentley & Sons Co., 
293 8.422 94) Smovtivi) Ui S2e38 Cre! 
418; Sprague v. U. S.,-37 Ct. Cle4aats 
Curtis v. U. S$3'2.Ct.@1444¢ 


[a] Limitation on expenditure.—A 
statute limiting the amount of an ex- 
penditure is notice, in law and in 
fact, to the contractor, that the of- 
ficers of the government cannot ‘ex- 
ceed the prescribed bounds. If they 
are exceeded, the claimant must be 
deemed to have gone beyond the fixed 
limit at his own risk. Strong Vir Ute, 


vee *@1.41353) Curtis) ve! Ui Se, 20Ck cl. 
[b] Duty of inquiry. — Persons 


contracting with government must at 
peril inquire into authority of agents. 
Rosenberg .v.) Us o Sap 8i ck. (2083s 
[eert den 50 S.Ct. 38, 280 U.S. 571, 
74 L.Ed. 623]. 


Notice of limitations of powers 
generally see supra §§ 38-40 


76. American Standard Ship Fit- 
tings’ Corporation v. Us 'Si;770 Cte. 
679. 


WW. sarkin weoeUs Size 5 CUCL? B26. 


78. Michigan Steel Box Co. v. U. S., 
49 Ct.Cl. 421. 


79. U. S. v. Pan-American Petro- 
leum Co., 55 F.(2d) 753 Bee 45 F.(2d) 
821, and ‘cert den 53 S. Ct. 24], 


80. U.S. v. Mammoth Oil Co., 14 F. 
(2d) 705 [rev 5 F.(2d) 330, cert er 47 
S.Ct. 332, 273. U.S. 686, 71 L.Ed. 840, 
and aff 48 S.Ct. ft, 275° U.S. -13;-72=L, 
Ed. 137]. 
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should be closely serutinized.§? 


Special agent cannot bind the government by a 
warranty.®? 


Government contractor cannot represent the Unit- 
ed States in matters requiring official action.®* 


[§ 94] 2. Particular Boards or Officers. The sec- 
retary of the treasury may make necessary contracts 
for the removal and examination of passengers’ bag- 
gage arriving in United States ports.§+ 


The secretary of war has no general power to en- 
dorse or accept negotiable paper,®° and cannot bind 
the government to pay for the transportation of 
mounts which are the private property of army offi- 
cers,°® but the war department, by its proper offi- 
cers, may make a valid contract for the slaughter- 
ing, curing, and packing of meat, when that is the 
most expedient mode of securing army supplies of 
that kind,’7 and the secretary of war may accept 
state bonds in payment of an indebtedness to the 
United States arising out of the operation of rail- 
roads seized for military purposes.*® 


The secretary of the navy may settle amounts due 
under a contract for the building of a ship of war, 
and demands for extra work agreed on, and ex- 
penses incurred because of the department’s action, 
of which the government has received the benefit,®® 
and may contract to pay a contractor the increased 
cost resulting from wage increases put into effect 
at his instance,®° and may vary minor details, not 
affecting the general design, of an improvement for 
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which he is authorized to contract.®1 


The chief of engineers is the proper officer in his 
department to control contracts and prevent his 
subordinates from incurring liabilities on the part 
of the government.°? 


Army officers. The law of general and special 
agents,°® is applicable to general and subaltern of- 
ficers in their relations with the government and its 
contractors,9* and subaltern officers are authorized 
to perform specific duties only,®® but a general in 
command is a general agent, with larger powers, and 
is authorized to use discretion in the performance of 
all the duties of special agents.°® Authority to an 
officer to procure services authorizes a contract with 
a carrier to maintain passenger service for em- 
ployees.®? 


The supervising architect of the United States 
treasury is an authorized contracting agent of the 
government,®° and a contractor with him cannot 
without his sanction do additional work,®® and is 
bound to know that the architect’s subordinates are 
without authority. 


Miscellaneous officers. The commissioner of inter- 
nal revenue,” the shipping board,’ the federal board 
for vocational training,+ the war industries board, 
and the wool division thereof,® the purchasing bureau 
of small arms and ammunition ee ere- 
ated by the ordnance department of the army,® and 
a lieutenant of the quartermaster corps,’ have been 
held unauthorized to contract on behalf of the Unit- 
ed States generally or under particular circum- 


81. 
supra. 


€2. Bennett v. U. S.. 6 Ct.Cl. 103. 


{a] Thus, the United States treas- 
ury agents, appointed under the aban- 
doned or captured property act (12 U. 
S. St. at L. 820, 28 USCA § 268), being 
special agents, clothed with no gen- 
eral powers, neither they nor an auc- 
tioneer employed by them had author- 
ity to bind the government by a war- 
ranty, express or implied. Bennett v. 
Wes6, Ct-Clal0s: 


88. William Cramp & Sons Ship & 
Engine Bldg. Co. v. International Cur- 
tis Marine Turbine Co., 38 S.Ct. 271, 
246 U.S. 28, 62 L.Hd. 560 {aff in part 
238 F. 564, 151 C.C.A. 500 (rev decree 
2820hy 166)]. 


84 Starin v. U. S., 31 Ct.Cl. 65. 


85. Pierce v. U. S., 7 Wall. (U.S.) 
666, 19 L.Ed. 169, 7 CtCl. 65 [aff 1 Ct. 
Cl: 270, 2OuUCL 599]. 


[a] hus he has no authority to 
accept bills of exchange drawn on him 
by contractors for supplies to be fur- 
nished, and such.acceptances do pot 
bind the government (Pierce v. U. 


U. S. v. Mammoth Oil Co., 


7 Wall. (U.S.) 666, 19 L.Ed, 169; Si 
CtCl. 65 [af€ 1 CtCl. 270, 2 Ct-cl. 
599). 


86. puis Cents) R.1Co. vy. U."S.; 
52 Ct.Cl. 


[a] Rev. St. § 220 (10 USCA § 
1363), confers no authority on the 
secretary to incur such liability on 
behalf of the government. Atchison, 
Teoh Re CO: Ve Us) 5.5009 CLC. 
Bou. 


87. U.S. v. Speed, 8 Wall. 
77,19 L.Ed. 449, 7 Ct.Cl. 93 


88. Louisville & N. R. Co. Ve WE Sip 


(U.S.) 


47 Ct.Cl. 129 (where during military 
operation additional equipment was 
purchased which was subsequently 
sold to receivers of the railroads). 


89. Myerle v. U. S., 31 Ct.Cl. 105. 


90. EH. W. Bliss Co. U. S., 48 S. 
Ct. 136, 275 U.S. 509, 72 Ln. 399 {rev 
61 Ct. Cl. RGA Electric Boat Co. v. 
U.S:, 66 Ct.Cl. 333; 


[a] Exclusiveness of statutory 
remedy.—Act March 4, 1925, § 8 (43 
U.S. St. at L. 1269, 1273), authorizing 
secretary of navy to investigate and 
report on claims under certain fixed- 
price contracts does not afford exclu- 
sive relief. Electric Boat Co. v. U. S., 
66 Ct.Cl. 333. 


91. Gilbert v. U. S., 
Ct.Cl. 550 [aff 8 Wall. 358, 19 L.Ed. 
303, 7 Ct.Cl. 113] (under the act of 
March 3, 1847 (9 U. S. St. at L. 170), 
requiring the secretary of the navy 
to enter into a contract with certain 
persons for the construction of a dry 
dock “according to the plan and speci- 
fications submitted by them to the 
Navy department”). 


92. Sprague v. U. S., 37 Ct.Cl. 447 
(the refusal of the chief of engineers 
to contract, of which the patentee had 
notice, was notice to him that sub- 
ordinate engineers in charge of work 
were without authority to contract). 


93. See Agency §§ 221-223. 
94 Stevens v. U. S., 2 Ct.Cl. 95, 
95. Stevens v. U. S., supra. 
96. Stevens v. U. S., supra. 


[a] Thus where a commanding 
general in a military exigency orders 
a purchase of a limited number of 
horses within a prescribed time at 
an unusually high price, and the con- 


1) Ct.Cle 28) 2 


tractor complies with all the condi- 
tions, the sale is valid, under the act 
of July 4, 1864 (13 U.S. St. at L. 394), 
making the general commanding an 
army or detachment the sole judge of 
when an emergency exists, and the ™ 
quarter-master-general has no powe 
to reduce the price. Wilcox v. U. S., 
bt CtiGle 386: 


97. Wharton & N. R. Co. v. U. S., 
66 Ct.Cl. 205 (contract with carrier, 
guaranteeing earnings in return for 
maintaining passenger service). 


98. Driscoll v. U. S., 34 Ct.Cl. 508. 
99. Driscoll v. U. S., supra. 
1. Driscoll v. U. S., supra. 


2. Nice’s Adm’rsi v..UNiS.,. 13) CHGE 
112 [aff 99 U.S. 286, 25 L.Ed. 352, 14 
Ct.Cl. 592] (by the act of July 20, 1868 
(ISU SStiait! Ts 1 259te. DSGNs 2), the 
commissioner of internal revenue was 
authorized to adopt and prescribe a 
spirit meter, but not to enter into any 
contract for procuring the same). 


3. Tabas v. Emergency Fleet Cor- 
poration 9 F.(2d) 648 [aff 22 F.(2d) 


4 Rose & Lee v. U. S., 59 Ct.Cl. 179 
(no authority to contract for copy of 
transcript of hearings before special 
Senate committee investigating ac- 
tivities of Bureau of War Risk Insur- 
ance, Public Health Service, and Fed- 
eral Board for Vocational Training; 
same not being incident to direct ad- 
ministration of the board itself, and 
not involved in its operation). 


5. U. S. v. Smith, 89 F.(2d) 851 
[aff 32 F.(2d) 901]. 


6. Kendall v. U. S., 70 Ct.Cl. 90. 


ate Rosenfield yal Us sSeal 70, Cue 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 94-95] 


stances. 


[§ 95] ©. Requisites and Validity of Contract—1. 
In General. The same rules which govern the va- 
lidity and sufficiency of contracts between individ- 
uals® control generally in the ease of contracts with 
Such contracts are properly made 
in the name of the United States.1° 
to do what the law does not permit or sanction is 
not binding on the United States.1! 
tract is illegal as a whole or in substantial part it 
does not bind either party and the government can- 
not reject some of its provisions and enforce others.” 
A contract merely binding the contractor to deliver 
quantity of merchandise which the government de- 


the government.® 


= See Contracts §§ 43-480. 


U. S. v. Speed, 8 Wall. 
7) 19 L.Ed. 449, 7 Ct.Cl. 93; 


(U.S.) 
Lundborg 


Vanes Su OO) Ct. Cl. 33; Mudgett v. U. 
Seu Ct:Cl. 467; Reed v. Conway, 26 
Mo. 138. 

[a] Contract or  requisition.— 


When one to whom order was given 
accepted it and agreed to its terms, 
there was a contract and not a 
requisition. under power of eminent 
domain, though order stated it was 
obligatory and should be given pre- 
eedence. Liggett & Myers Tobacco 
Co. v. U. S., 61 Ct.Cl. 693; Coast Coal- 
ine (COs V0.5. GleCt.Cl 709; 


[b] Transportation ccntract.—(1) 
The publication by a railroad of a net 
tariff rate for an expedited or special 
Service, constitutes a contract rate 
binding on the government when it 
orders and secures the services speci- 
fied by the tariff without stipulating 
for a different rate or objecting to 
the published rate as unreasonable 
and unjust. Yazoo & M. V. R. Co. v. 
U. S., 54 CtiCl. 165. (2) Where the 
United States has contracted in writ- 
ing with a railroad company for 
special expedited service at a speci- 
fied rate, and said company had on 
file at the time with the Interstate 
Commerce Commission a tariff ap- 
plicable thereto, with a lower rate 
than that agreed upon, but no ap- 
plication had been made therefor by 
the government, the United States 
is bound by the rate agreed on in its 
contract to the Same extent as an in- 
dividual. Baltimore & O. R. Co. v. 
WS) 56" Cech? 384: 


{c] Erroneous’ recital.—Contract 
which a collector has lawful authority 
to make is not invalidated by reciting 
that it is made by the direction of 
the secretary of the treasury, who 
had no authority to make it. Mudgett 
v. U. S., 9 Ct.Cl. 467. 


[d] Impossibility of performance. 
—Where bidders were requested to 
state time when delivery could be 
made if they could not deliver at time 
fixed by government, bidder who stat- 
ed no time could not complain that 
contract was impossible of perform- 
ance because of short time allowed 
for delivery. Fowler v. U. S., 51 Ct. 
Cl. 52. 


[e] Nature of contract.—(1) 
Where the military authorities take 
immediate possession of a contrac- 
tor’s wagon train and it remains in 
their custody and control and is ulti- 
mately returned by them to the con- 
tractor, the contract is one of hiring 
and not of service. Kiskadden v. U. 
S., 44 Ct.Cl. 205. (2) Contracts with 
government, whereby contractor 
agreed to furnish specified quantity 
of fuel oil and storage facilities there- 
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sires as unenforceable for want of mutuality,'? but 


performed.!* 


An agreement 


When a con- 


for at specified points, in considera- 
tion of specified quantity of crude oil 
from naval petroleum reserves, he'd 
to provide an “exchange” of oil, with- 
in Act June 4, 1920. U. S. v. Pan- 
American Petroleum Co., 6 F.(2d) 43 
[aff in part and rev in part 9 F.(2d) 
761, cert gr Pan-American, Petroleum 
& Transport Co. v. U. S., 46 S.Ct. 356. 
270 U.S. 640, 70 L.Ed. 775, and aff 
Se 416, 273 U.S. 456, 71 L.Ed. 


10. See cases infra this note. 


[a] Bonds.—(1) The United 
States of America being a corporation 
endowed with the capacity to sue and 
be sued and to convey and receive 
property a bond will be valid and 
binding at common law which is made 
payable to the “United States of 


America’) Dixon) vil UUS.—ToBrock 
CWS) 2 1172 Be CasJNio, 3,034. 1t@2)) 
The United States of America is a 


corporation endowed with capacity to 
sue and be sued, to convey and receive 
property, and hence capable of being 
made obligee in a bond. Dixon v. U. 
S., supra; U. S. v. Tingey, 5 Pet. (U. 
S.) 115, 8 L.Ed. 66. (3) Bonds volun- 
tarily given to the President of the 
United States and his’ successors 
when not given contrary to law or 
in violation of law are valid instru- 
ments. Tyler v. Hand, 7 How. (U.S.) 
573, 12 L.Ed. 824. But see Jackson v. 
Simonton, 4 Cranch, C.C. 255, FE.Cas. 
No. 7,147, contra. 


11. Providence Pngineering Cor- 
poration v. Downey Shipbuilding Cor- 
poration, 294 F. 641 [cert den sub 
nom. U. S. Shipping Board Emergency 
Fleet Corporation v. Chase Nat. Bank 
of City of New York, 44 S.Ct. 334, 264 
U.S. 586, 68 L.Ed. 862]. 


12. U. S. v. Fletcher Savings & 
Trust Co., 151 N.E. 420, 197 Ind. 527. 
But see U. S. v. Pan-American Petro- 
leum Co., 6 F.(2d) 438 [aff in part and 
rev in part 9 F.(2d) 761, cert gr 46 
SCE 356) 2000-5. 06407 0k: ide (85, 
and aff 47 S.Ct. 416, 273 U.S. 456, 71 
L.Ed. 734] (where government con- 
tracts provided for furnishing by con- 
tractor of fuel oil and storage facil- 
ities in exchange for royalty oils due 
the government, provision of one of 
such contracts for payment in cash 
at option of the government, after 
specified portion of the contracts had 
been carried out, if destroying the 
exchange feature of the contract con- 
taining it, held not to vitiate the con- 
tracts as a whole). 


13. Updike v. U. S., 69 Ct.Cl. 394 
(contract to deliver specified quantity 
of coal which provided that quantity 
specified was tentative only, that pur- 
chase of definite quantity was not 
guaranteed, and that contractor 
would be expected to furnish such 
quantity as would be required for 


becomes valid and binding to the-extent that it is 
The giving of an order for goods and 
compliance with the order by delivering the goods 
without formal acceptance constitutes a contract,’® 
and an order accepted by the contractor is a com- 
plete contract though varying from the contractor’s 
previous offer,1® and a contract may be complete 
without fixing the price if provision for its subse- 
quent determination has been made,'* or because it 
leaves certain details to the discretion of the con- 
tractor,!® but representations as to the probable fu- 
ture action of congress,!® or an announcement of a 
contracting officer’s intentions in the future,?° or ad- 
visory communications,?! or statements, by way of 


naval purposes, but not binding gov- 
ernment to take any coal). 


14. Updike v. U. S., supra. 


15. Yale & Towne Mfg. Co. v. U. 
S., 67 Ct.Cl. 618; William C. Atwater 
& Co. ‘v. U: S., 65 Ct.Cl. 621 [cert den 


49. S.Ct. 22, 278 Us. 613, 73) Ld: 
541). 
16. (U.S. ve Swift & 'Co., 46° S:Ct- 


308, 270 U.S. 124, 70 L.Ed. 497 [mod 
59 Ct.Cl. 364]. 


17. U.S. v. Swift & Co., supra. 
18. U.S. v. Swift & Co., supra. 
[a] Thus contract was not incom- 


plete because not specifying where 
ingest oes for bacon were to be put 

S.-v. ‘Swift"& Co; 46S'Ct 
308, o70 U.S. 124, 70° L. bd "497 [mod 
59 Ct.Cl. 364}. 


1920) Word vie. S548 Ce Cae 
[aff 30 S.Ct. 568, 217 U.S. 340, 54 L.Ed. 
790] (representations to architects 
submitting plans for which appropria- 
tion was made as to future action of 
congress regarding their employment 
as architects). 


20. L. Richardson &' Co., v. U. S., 
45 S.Ct. 155, 266 U.S. 541, 67 L.Ed. 436 
[aff 58° €t.Cl. 717]. 


{a] Thus (1) quartermaster gen- 
eral’s letter to wool administrator, 
stating that war industries board had 
fixed the price of wool and that he 
would until further notice exercise 
import license option on imported 
wool, was not exercise of options 
granted to government by importers 
on application for import licenses, 
and wool administrator’s letter to 
wool importer, stating that adminis- 
trator had notified its agent that he 
would take specified amount of wool 
or “scoured product” thereof, without 
mention of prices, was not an agree- 
ment on the part of the government 
to purchase wool. lL. Richardson & 
Co, VeUOS. 45°S:Ct) Lo552266 Urss 54a: 
67) Tabdie430) [aff 582CrChe 707 1k page) 
Where contracting officer refused to 
agree to purchase material but stat- 
ed that when it arrived, if it came 
up to requirements, and was offered 
to the government, it would be given 
consideration, there was no contract. 
Guss & Mowrey v. U. S., 61 Ct.Cl. 301. 


21. Amick v. U. S., 61 Ct.Cl. 121. 


{a] Miustrations. —« (1) Com- 
munication asking one to cut logs 
in such manner that they could be 
converted into flitches adapted to 
manufacture of gun stocks, stating 
that if he would do so the ordnance 
department would find him a ready 
sale for them at a Specified price was 
not a contract. Amick v. U. S., 61 Ct. 
Cl. 121. (2) Where one manufactur- 
ing leather according to government 
specifications but having no contract 
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estimate, as to the quantity of materials which will 
be needed under an existing contract,?? or the fail- 
ure to reject a proposal,?* do not constitute a con- 
tract. When there is an offer and a counter-offer, 
which is accepted, a term of the offer not express- 
ly modified by the counter-offer is part of the con- 
tract.2* <A contract may be made by letter,?> and 
may consist of separate writings.*® An act of con- 
gress which directs the secretary of the navy to en- 
ter into a contract with certain parties, on terms 
previously offered by them, does not of itself cre- 
ate a contract; and, if the parties afterward sign 
an agreement with the secretary on terms less fa- 
vorable to them than the act of congress authorized 
the secretary to make, they must abide by their ac- 
tion in accepting the less favorable terms.?* It is 
not essential to the validity of a contract between 
an individual and the government that it should 
express the circumstances under which it was made 
so precisely and distinctly as to show the motives 
which induced it and the objects to be effected by it.7® 
A cost-plus contract may provide that depreciation 
on the contractor’s plant shall be included in the 
cost,2® and may provide for the payment to the 
contractor of a bonus for savings through produc- 
tion at less than the estimated cost,?° but not when 
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quires contracts for the construction or repair of 
publie buildings or puble works under the control 
of the treasury department to contain a stipulation, 
for liquidated damages for delay,*? and a provision 
for liquidated damages for each day’s delay in the 
completion of the work is therefore not against 
publie policy. A contract is not invalid because 


i 


not containing a provision required by a departmen- — 


tal cireular issued for the information and guidance 
of officers in the making of contracts.°* An irre- 
coneilable conflict between essential provisions of 
a contract render the contract unenforceable.*° © 


Consideration. Contracts with the United States, 
like other contracts,*® to be valid must be supported 
by a consideration,*” but the government’s breach 
of a contract furnishes sufficient consideration for 
a supplemental contract,?* and a supplemental con- 
tract to pay a bonus on savings under the original 
contract,®® or to pay the increased cost resulting 
from wage increases made at the government’s in- 
stance,*® have been held to require no further con- 
sideration. The maintenance of railroad service 
which is essential to a government plant is a suffi- 
cient consideration for a contract.44 An agreement 
to pay a tax on articles contracted for, in addition 


unreasonable and unconscionable.® 


with the government was notified that 
prospects of using certain kind of 
leather were remote and requested 
to take steps to convert its leather 
into leather suitable for other pur- 
poses there was no contract to pay 
cost of such conversion. By AO} 
Luwrence Leather Co. v. U. S., 61 Ct. 
Cl. 304. 


22. Smoot v. U. S., 48 Ct.Cl. 427 
[aff 35 S.Ct. 540, 237 U.S. 38, 59 L.Ed. 
829]. 


[a] Thus, letter from an engineer 
in charge to a contractor, which is 
merely a designation of quantity and 
shows only the quantity which the 
officer thinks may be necessary for 
the completion of the work, and which 
at the same time directs the method 
of delivery, is not a contract. Smoot 
v. U. S., 48 Ct.Cl. 427 [aff 35 S.Ct. 540, 
‘237 U.S. 38, 59 L.Ed. 829]. 


23. Beach v. U. S., 33 S.Ct.-20, 226 
U.S. 243, 57 L.Ed. 205 [aff 41 Ct.Cl. 
110]. 


[a] Thus, retention by the post- 
master-general of a proposal by the 
patentee of an invention for pneu- 
matic transportation without in terms 
rejecting it held not a purchase un- 
der an express agreement to pay the 
sum mentioned as_ consideration, 
where the proposal was in response 
to an advertisement stating that the 
postmaster had no authority to con- 
tract for such purchase, and where 
such proposal was not an assignment 
of the patents. Beach v. U. S., 33 S. 
Ct. 20, 226) U.S. 248, 57 L.Ed. 205 
fatieet CUucieeron: 


24, Lovett v. .U.«S.,,.9 .Ct.Cl. 479 
[rev on other grounds 94 U.S. 538, 24 
L.Ed. 65, 12 Ct.Cl. 67] (where offer 
was to rent premises for specified 
rental, premises to be kept in repair 
and returned in good order, and gov- 
ernment officer offered lower rent 
without saying anything about re- 
pairs). 


25. American Smelting & Refining 
Co. v. U! S:,.'42 S.Ct. 420, 259 W.S. 75, 


A statute re- 


66 L.Ed. 833 [aff 55 Ct.Cl. 466]; Riggs 
Vals. Loeb (20) nop, 


[a] Intention to execute formal 
contract.—The fact that the govern- 
ment and a seller contemplated the 
execution of a more formal contract 
does not prevent letters exchanged 
between them from having the effect 
of establishing the contract that oth- 
erwise they would have had. Ameri- 
can Smelting & Refining Co. v. U. S., 
42 S.Ct. 420, 259 U.S. 75, 66 L.Ed. 833 
[aff 55 Ct.Cl. 466]. 


[b] Bvidence. — Under evidence, 
contract of renting to the government 
held to consist of letter accepting of- 
fer in letter of day before erroneous- 
ly referred to as of even date. Riggs 
Vv. Ul S312 i 2d) 85: 


Letters as contract in writing re- 
quired by statute see infra § 96. 


26. U. S. v. Swift & Co., 46 S.Ct. 
308, 270 U.S. 124, 70 L.Ed. 497 [mod 
59 Ct.Cl. 364]. 


[a] Thus, writings as evidence of 
army contract for bacon for suceed- 
ing three months held a single con- 
tract, and’ not merely preliminary 
memoranda. U.S. v. Swift & Co., 46 
S.Ct. 308, 270 U.S. 124, 70 L.Hd. 497 
[mod 59 Ct.Cl. 364]. 


27. Gilbert & Secor v. U. S., 8 Wall. 
(U.S.) 358, 19 L.Ed. 308, 7 Ct.Cl. 113. 


28. U.S. v. Maurice, 26 F.Cas.No. 
15,747, 2 Brock. 96. 
29. Dayton Airplane Co. v. U. S., 


21 F.(2d) 673 (provision held not so 
manifestly unfair as to indicate in- 
advertence or overreaching). 


30.. Dayton Airplane Co. v. U. S., 
supra. 
31. Burke & James v. U. Sr, Os Ct. 


Cl. 36 [cert dism 47 S.Ct. 660, 274 U.S. 
764, 71 L.Ed. 13828] (where govern- 
ment accepted contractor’s estimate 
of cost which was more than double 
the actual cost, or the normal cost 
of manufacture without any such 
provision). 


to the contract price, is part of the consideration 


32. Act June 6, 1902, § 21 (40 US 
CA § 269). 


83. Robinson v. U. S., 43 S.Ct. 420, 
amie 486, 67 L.Ed. 760 [aff 57 Ct. 


34. Drying Systems v. U. S., 60 Ct. 


Cl. 414 


35. U. S. v. Ellicott, 32 S.Ct. 334, 
223 U.S. 524, 56 L.Ed. 535 [rev 43 
Ct.Cl. 469] (conflict between essential 
provisions of contract for construc- 
tion of barges for the United States, 
which will prevent the contractor 
from recovering for failure to carry 
it out, held to exist where the specifi- 
cations prescribe the weight and 
dimensions of the structural ma- 
terials, while the contract provides 
for construction in accordance with 
specifications with modifications 
shown by proposals contained in con- 
tractor’s bid). 


36. See Contracts §§ 145-149, 
87. Evans v. U. S., 42 Ct.Cl. 287. 
[a] Bonus-for-savings clause in 


contract to make airplane cameras 
held severable and without considera- 
tion when estimated cost was more 
than double the normal cost. Burke 
& James v. U. S., 63 Ct.Cl. 36 [eert 
dism 47 S.Ct. 660, 274 U.S. 764, 71 L. 
Ed. 1328]. 


38. American Bridge Co. v. U. S:, 
72 Ct.Cl. 344; Worthington Pump & 
el patie Re Corporation v. U. S., 66 Ct. 


39. EF. Jacobson & Sons v. U. S., 61 
Ct.Cl. 420. 


40. E. W. Bliss Co. v. U. S.; 48 S. 
Ct. 136, 275 U.S. 509, 72 L.Ed. 399 [rev 
61 Ot GLIA 


41. Wharton & N. R. Co. v. U. S.,, 
66 Ct.Cl. 205. 


{a} Thus, 
guaranteeing earnings in return for 


maintaining passenger service for ar-’ 


senal employees, was not invalid for 
lack of benefit to government. Whar- 
ton & N.) R...Co. v.. U.. Si, 66 Gt. Clio ons 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 95-96] 


and valid.*2 


Approval by superior officer. A contract requir- 
ing approval by a superior officer is not a valid 
agreement until approved,*? but where a contract 
does not in terms require the approval of any officer, 
and there is no provision of law or regulation of 
a department requiring it to be so approved, its va- 
lidity cannot be questioned on that ground;‘* and 
even where a contract contains a provision making 
it subject to the approval of an officér named, his 
approval. may be inferred from letters and acts ac- 
quiescing in the contract, although his approval is 
not formally indorsed on the agreement.*® A con- 
tract invalid because not approved by the propor 
officer is superseded by a contract properly approved 
by such officer.#® 


Fraud. Where a contract is. procured, directly 
or indirectly, through the corrupt or improper in- 
fluence of an official of the government, the transac- 
tion is fraudulent and the contract unenforceable,*? 
and where concurrently with negotiations for a con- 
tract the contracting officer receives a substantial 
sum of money from the other party, either as a 
loan, a gift, or a bribe, the contract is against pub- 
lie policy and invalid.t® Where a contractor par- 
ticipates with his agents in their conspiracies with 
an officer of the government it is estopped to assert 
any claim for compensation under its contract,*® 
but to involve a contractor in the wrongdoings of 
others connected with it in the execution of the 
contract, it must appear that it knew either actually 
or constructively of what was to be done and what 
was done.®® <A contract which is a component part 


UNITED STATES 
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of a plan which is tainted with fraud is itself in- 
fected with fraud.°! It is not a fraud for a railway 
company, a party to a rate agreement with the gov- 
ernment, to withdraw certain rates when there is 
no. provision requiring their maintenance.®? In a 
suit by the United States to cancel a contract, it 
must be shown by a preponderance of the evidence 
that it was obtained by fraud.°* 


[§ 96] 2. Formal Requisites and Necessity of 
Writing. Contracts with the United States must 
be executed as regards formal requisites in the man- 
ner, if any, provided by law, otherwise they are void 
and give no rights against the United States.>* 
Federal statutes requiring contracts to be in writ- 
ing signed by the contracting parties,°® are manda- 
tory and imperative,°® and a contract made in con- 
travention thereof is not binding on the United. 
States,°7 and a court cannot, on mandamus, dispense 
with the formalities prescribed, and declare a con- 
tract to be complete and binding without such formal- 
ities.°8 ‘Nor does the f>ct that officers of the gov- 
ernment neglected their statutory duty in not requir- 
ing contracts to be in writing, and that the contrac- 
tor, being ignorant of the law, relied on them, and 
complied with their demands, in the belief that he 
was legally bound to do so, when he was not, take 
his case out of the statute.°® Thus the statute re- 
quiring the secretaries of war, navy and the interior 
and officers under them, to have all contracts ex- 
ecuted in writing and signed by the parties with 
their names at the end thereof,®® is a statute of 
frauds,°! subject to the same reasons and rules of 
construction as is the original English statute of: 
frauds,®* except that it does not permit the removal 


42. _Garford Motor Truck Co. v. U. 
S., 57 Ct.Cl. 404. See William Cramp 
& Sons Ship & Engine Bldg. Co. v. U. 
SS) m2 .Ct.Cl.., 446 ~Gnelusion’ of' a 
proportion of the tax as an element 
of cost was proper). 


43. Cathell z Ue'S:, 46°CR Cl 3683 
Monroe v. U. S., 35 Ct.cl. 199 Laff 
22 S.Ct. 444, 184 U.S. 524, 46 L.Ed. 670, 
sweet. Gr. 551 i 


[a] Disapproval by superior of- 
ficer.— Where approval of a superior 
officer is a condition precedent to the 
validity of a contract and work un- 
der it is done without the knowledge 
or direction of the officer in charge, 
and no benefit results to the govern- 
ment, the service is voluntary, and 
the contractor is not entitled to re- 
cover for sych services, the contract 
having been disapproved by such 
superior officer. Monroe v. U. S., 35 
Ct.Cl. 199 [aff 22 S.Ct. 444, 184 U.S: 
524, 46 L.Ed. 670, 37 Ct.Cl. 551]. 


{b] Construction of permanent 
barracks for United States troops re- 
quiring the expenditure of more than 
five thousand dollars must have the 
approval of the secretary of war. 
Baltimore & O. R..Co. .v. U. S.,.57,Ct. 
Cl. 140 [aff 43 S.Ct. 425, 261 ws" B98) 
67 L.Ed. 816). 


[c] Approval of taking of lands.— 
The power to take lands for barracks 
and troop quarters under Appropria- 
tion Act March 8, 1899, May 26, 1900, 
was conferred on the secretary of 
war, in view of Act Aug. 1, 1888, § 1 
(40 USCA § 257), and ‘Act Aug. 18, 
1890, § 1 (50 USCA § 174), so that 
the right to recover for private prop- 
erty taken for such purposes accrued, 
not when physical possession of the 
property was taken by an army Officer 


not authorized by the secretary of 
war, but only when the secretary of 
war first approved the action. U.S. v 
North American Transportation & 
Trading Co., 40 S.Ct. 518, 253 U.S. 330, 
64 L.Ed. 935 [aff 53 Ct.Cl. 424]. 


44. Tenney v. U. S., 10 Ct.Cl. 269. 


45. Floyd v. U. S., 2 Ct.Cl. 429 [aff 
8 Wall. 77, 19 L.Ed. 449]. 


46. Parish v. U. S., 8 Wall. (U:S.) 
489,-19 Libid. 472, 7°Ct:Cl. 116. ; 


47. Columbia Supply Co. v. U. S., 
54 Ct.Cl. 10; Michigan Steel Box Co. 
ViiU. Si 49(CtCh 421. 


48s. U.S. Pan-American Petro- 
leum Co., 6 F. (2a) 43 [aff in part and 
rey in part 9 F.(2d) 761, cert gr 46 S. 
Ct. 356, 270 U.S. 640, 70 L. Ha. 775, and 
aff 47 S.Ct. 416, 273 U.S. 416, 273 U.S. 
456, 71 L.Ed. 734]. 


49,. ' Crocker -v. OU. Si) 49 CtCl. 85. 
eee 36 S.Ct. 245, 240 U.S. 74, 60 L.Ed. 
533]. 


50. Crocker vy. U. S.:, supra. 


51. U. S. v. Pan-American Petro- 
leum Co., 6 F.(2d) 43 [aff in part and 
rev in part 9 F.(2d) 761, cert gr 46 
S:Ct, 356, 270 W.S82364059 70 Mid. 775, 
and aff 47 S.Ct. 416, 273 U.S. 456, 71 L. 
Ed. 734]. 


, 52 Baker v. U. S., 57 Ct.Cl. 328. 


63.. Baker v. U. S|; 27 F.(2d), 863 
[cert den 49-S.Ct. 185, 278 U.S. 656, 
78 L.Ed. 565] (lease to naval officer of 
land under naval control for residence 
purposes, in consideration for serv- 
ices and transfer of land for radio 
station, held not shown to have been 
obtained by fraud). 


54. South Boston Iron Co. v. U. S., 
6 S.Ct. 928, 118 U.S. 37, 30 L.Ed. 69, 


2 CEC] 503°2Camp VaiUens.eon oO 
687, 113 U.S. 648, 28 L.Ed. 1081, 20 
Ct.Cl. 531; Clark ve U,-S., 195 U.S. 539, 
24 L.Ed. 518, 13 Ct.Cl. 519. 


55. See statutory provisions. 
56. Clark v. U. S:, 95 U.S. (539, 24 


L.Ed, 518, 13) Ct.Cl. 5193) LWiender v: 
US. LISCRCI. 5305. laindsteyax. CaS 
4 Ct.Cl.. 359; Henderson v..-U. S., 4 
CEC io: 

57. Lender v. U. S., 7 Gt.Cl. 530; 
Lindsley v. U. S., 4 Ct.Cl. 359; Hen- 
derson sv. UW. 'S:, 4'Ct:Cl! T5: 


fa] Tllustration.—Railroad, volun- 
tarily constructing spur from main 
line to government aviation field, 
without written contract, cannot re- 
cover cost thereof. Baker v. U. S., 
60 Ct.Cl. 837,.-890,- 893. 


53. U.S. v. Lamont, 7 25Appep: Ge: 
532 [aff 1b Sict. 97, 155 U.S. 303, 89 
L.Ed. 160]. 


59. St. Louis Hay, ete., Co. v. U. S 
37 Ct.Cl. 281 [aff 24 Sicts 47, 191 US. 
159) 48 LH. 130,"39 "Ct. Cle 543i: 


pas Rev. St. § 8744 (41 USCA § 

{a] Amendment of statute.—Rev. 
St. § 3744 (41 USCA § 16), was amend- 
ed by Act March 4, 1915 (10 USCA § 
1221), so as to allow contracts to be 
performed within sixty days, not in, 
excess of five hundred dollars, to be 
made orally by the quartermaster, 
general or by duly authorized officers: 
of the quartermaster corps. Export, 
Oil Corporation v. U. SPE Odar Cuiels 


519. 

61.5, ClarkiivinUit S795. Us (Sn b89 Nos 
L.Hd. 518, 18 Ct.Cl. 519; Henderson 
v. U. S, 4 CLL DP Lindsley vet Uy 


of 4 Ct.Cl. 359; Grant v. U. S., 5 Ct-.Cl.- 
62. Jones Ve U.S: ld ‘Ct.cl! 733 
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of a contract from its operation by part perform- 
ance,®? and is mandatory and binding both on the 
officers making contracts and on the parties contract- 
ing with them,*+ and failure to comply therewith 
renders the contract unenforceable against the gov- 
ernment,®°> but does not preclude its enforcement 
Letters,°* or other negotia- 
tions conducted in writing, but signed only in part 
by each party,°® have been held not to comply with 
the statute, but under a statute not requiring the 
contract to be signed at the end,®® negotiations in 
writing completed by a written acceptance consti- 
When departmental regu- 
lations require contracts to be in writing, a verbal 
arrangement does not bind the government," 
tract is deemed signed by the United States when it 
recites that it is made by the United States, by a 
specified officer, and is signed by him,*? and the 
may be signed by 


by the government.*® 


tute a binding contract.?° 


name of the contracting officer 


[aff 96 U.S. 24, 24 L.Ed. 644, 13 Ct. 
Cl. 524]. 


63. Jones v. U. S., supra. 


64 Clark v. U. S., 95 U.S. 539, 24 L. 
Ed. 518, 13 Ct.Cl. 519; Gillespie v. 
TRE S44, -Ct.Gl. 310; “Henderson. Vv. 
WS 45 CUCI75b Lindsley vi Ur S., 
A CUCl coon Grant vV.cU. S:.; 9tChel 
71. But see Finn Ne WAS. 226. CLC 
435 [appeal dism 12 S.Ct. 989, 145 U.S. 
658, 36 L.Ed. 853] (where a statute 
directs judgment, if it appears that 
the purchase of certain horses was 
made according to ‘‘the practice or 
custom” of the quartermaster’s de- 
partment, and the practice at the time 
was to purchase horses payable on 
delivery without written contracts, 
the case is taken out of the operation 
of the statute [U. S. Rev. St. § 3744, 41 
USCA § 16], requiring contracts to be 
in writing). 


{a] Necessity of writing.—There 
must be writing or writings signed 
by parties to constitute government 
contract, unless government accepts 
something of value for which it can 
be held liable on quantum meruit. 
Rocky Brook Mills Co. v. U. S., 70 Ct. 
Cl. 646 [cert den 52 S.Ct. 6, 284 U.S. 
617, 76 L.Ed. 526]. 


[b] Oral direction by army officer 
to a contractor to prepare immediate- 
ly tugs and lighters and be ready to 
do the lighterage for vessels expected 
to arrive shortly, followed by the 
contractor getting the necessary 
tugs, but not being allowed to lighter 
the vessels, is not a valid contract 
being prohibited by U. S. Rev. St. 
§ 3744 (41 USCA § 16). Johnston v. 
Wis. 4 ee CuCl: 


[c] Obedience to orders of war 
board.—Loss in market value of cot- 
ton linters, held by seller under or- 
ders and regulations of war industries 
board under Act Aug. 29, 1916, § 2 (50 
USCA §§ 1-5), Act May 20, 1918 (40 
U. S. St. at L. 556), on release thereof 
by the government after the Armis- 
tice cannot be recovered where con- 
tract was not reduced to writing and 
. signed by contracting parties as re- 

quired by Rev. St. § 3744 (41 USCA 
§ 16), and was wholly executory. U. 
s. Bedding (Co es UU S eee OS OD na UES 


266 U.S. 491, 69 L.Ed. 399 [aff 58 
Ct.Cl 341). 
{d] Preliminary negotiations.— 


Preliminary advertisement, specifica- 
tions, and proposals and acceptance 
of proposals must be viewed only as 


ssa 


UNITED STATES 


A con- 


part of negotiations leading to 
formal gontract. P. H. McLaughlin 
& Conv. UaS:, 3% Ct:Clar5 0: 


65. U.S. v. New York & Porto Rico 
SESNCojss6tS:Cul41 239 OSS 88.60 rk: 
Ed. 161 [rev 209 F.: 1007, 126 C.C.A. 
668]; St. Louis Hay, etc., Co. v. U. 
S.,'37 Ct.Cl. 281 [aff 24 S.Ct. 47; 191 U. 
S. 159, 48 L.Ed. 130, 39 Ct.Cl. 543). 


66. U. S. v. New York & Porto 
Rico SUS. Cos 36 SiCt. 41. 2390U2S: 88, 
60 L.Ed. 161 [rev in effect 209 F. 1007, 
126 C.C.A. 668]; New York & P. R.S. 
Sa COs VinUc Ss. (20Gb Hy F4oy el zae COLA 
3825 [rev 197 F. 995]. 


67. South Boston Iron Co. v. U. 
S., 6 S.Ct. 928, 118 U.S. 37, 30 L.Ed. 69, 
21-Ct.Cle..503: 


[a] Illustration.—A letter written 
to a contractor prescribing the terms 
and conditions on which certain light- 
erage service shall be performed, 
signed by the quartermaster, at the 
end to which is added, ‘“‘The above 
conditions are accepted,” with the sig- 
nature of the contractor, is not a 
valid contract under U. S. Rev. St. § 
3744 (41 USCA § 16). Johnston y. U. 
S04 CuCk 76: 


68. South Boston Iron Co. v. U. S., 
LS iCt.Cl. 165 [aft 6 S.Ct. 928, 118 U.S: 
37, 30 L.Ed. 69; 21 Ct.Cl. 503]. But 
see 'U. S. v. Swift & Co., 46 S.Ct. 308, 
270 U.S. 124, 143, 70 L.Ed. 497 [mod 
59 Ct.Cl. 364] (where the court said: 


“This section has been before this, 


Court a number of times, and it has 
never been clearly declared by this 
Court to require the contract to be 
reduced to one instrument”), 


[a] Thus engineer’s§ advertise- 
ment, a contractor’s bid, and the en- 
gineer’s acceptance of the bid (all in 
writing) followed by the contractor's 
performance, do not amount to a valid 
contract under the _ statute upon 
which an action can be maintained for 


a breach. Gillespie v. U. S., 47 Ct. 
Cle SLO. 
69. Act March 4, 1915, § 1 (10 US 


CA) §' 1221) (requiring certain con- 
tracts of the quartermaster corps to 
be reduced to writing and signed). 


70. U.S. v. Swift & Co.,.46 S.Ct 
308, 270 U.S. 124, 70 L.Ed. 497 [mod 
59 Ct.Cl. 364]. 


71. Camp v. U. S., 5 S.Ct. 687, 113 
He 648, 28 L.Ed. 1081, 20 Ct.Cl. 


72. U.S. v. McMullen, 32 S.Ct. 128, 
22 U.S. 460, 56 L.Ed. 269 [rev 167 Er. 


'185 [aff 41 Ct.Cl. 


[§ 96 


another when duly authorized,’* but the unauthor- 
ized placing of the name of the United States on a 
contract does not bind it.74 
such statutes is, however, immaterial after the con- 
tract has been performed,*® and where services were 
rendered or articles furnished under a parol con- 
tract, the contractor can recover in quantum meruit 
notwithstanding the provisions of the statutes,*® and 
contracts made in emergencies and under exigencies 
need not be reduced to writing ;** 
the act requiring contracts to be in writing does not 
preclude the officer in charge from making a verbal 
agreement to extend the time of performance of a 
contract already made.*® Where the postmaster-gen- 
eral accepts the lowest bid on a contract by a formal 
order and the bidder signs a formal contract and 
furnishes a satisfactory bond the contract is com- 
plete, though the formal contract is not signed by 
the postmaster-general.”9 . 


Noncompliance with 


and it is held that 


460, 93 C.C.A. 96]. 


73s. U. S. v.. Swift & Co., 46 S.Ct. 
308, 270 U.S. 124, 70 L.Ed. 497 [mod 
599 Ct.Cl. 364]; Metal Products Co. y. . 
U. S., 60 Ct.Cl. 1 [appeal dism 46 S.Ct. 
470, 270 U.S. 670, 70 L.Ed. 791]; Union 
Twist Drill Co. v. U. S., 59 Ct.Cl. 909. 


74 U. S. Shipping Board Emer- 
gency Fleet Corporation v. Tabas, 22 
F.(2d) 398 [aff 9 F.(2d) 648]. 


[a] United States shipping board 
has’ no statutory authority to sign 
name of United States to contract. U. 
S. Shipping Board Emergency Fleet 
Corporation v. Tabas, 22 F.(2d) 398 
[aff 9 F.(2d) 648]. 


75. U.S. v. R. P.. Andrews & Co., 
23° S.€t? 100) (207° US! 229° 252 Lid 
48]; Emery VoSte 
S-) 13 2 (2d) 658: 


76. Emery v. U. S., supra; Cebal- 
los v. U. S., 42 Ct.Cl. 318 [rev on oth- 
er grounds 29 S.Ct. 583, 214 U.S. 47, 53 
ae 904]; Johnston v. UV. S., 41 Ct. 


[a] Damages for breach.—Con- 
tractor cannot, however, recover for 
his expenses where he suffered dam- 
ages by not being allowed to perform. 
Johnston v. U. S., 41 Ct.Cl. 76. 


Implied contracts see infra § 99. 


V7. Ceballos’ vi" U. S., 42 (Ct. Clone 
[rev on other grounds 29 S.Ct. 583, 
214 U.S. 47, 53 L.Ed. 904], (decided 
under U. S. Rev. St. §§ 3709, 3723 [41 
USCA § 5; 34 USCA § 573], "and hold- 
ing that a commanding officer in a 
conquered country or the secretary 
of war can make reasonable expendi- 
tures incident to the removal of pro- 
visions without the formalities of a 
written agreement). 


[a] Statute requiring immediate 
execution.—Where the service was to 
relieve the suffering condition of the 
people of Alaska, under the act of 
Dec. 18, 1897 (30'U. (Sl ISh atv’ beeozepe 
making an appropriation therefor, 
contracts thereunder were valid, al- 
though not reduced to writing, as 
such act intended immediate execu- 


tion. Pacific Steam Whaling Co. v. 
U.. S136 CCl? 105. 
78. Salomon v. U. S., 19 Wall. (U. 


S.) 17, 22 L.Ed. 46, 9 Ct.Cl. 54 [dist 
Jones \v.. U.S. 11 -Ct.Cl. 733 (aft -96nus 
S. 24, 24 L.Ed. 644, 13 Ct.Cl. 524)]. 


79. U.S. v. Purcell Envelope Co., 
39S.Ct... 300,, 249° US. -313,— 638 i bias 
620 [aft 51 CtclL 2111; Purcell 
Envelope Co. v. U. S., 47 Ct.Cl. 1. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 96-97] 


War-time contracts. A statute authorized the 
secretary of war to make adjustment and payment 
on a fair and equitable basis when agreements not 
executed as required by law had been wholly or part- 
ly performed or expenditures had been made or obli- 
gations incurred prior to November 12, 1918, and 
gave the court of claims jurisdiction in the absence 
of a satisfactory adjustment ;*® and also made pro- 
vision for payment to subcontractors and for a lien 
in their favor in certain cases.8 Decisions as to 
the contracts to which the statute applied,’? and 
the necessity of a econtract,®* and as to the rights 
of the contractor,8* and subcontractors,’®> thercun- 
der, and as to the nature,®* and conclusiveness,®’ of 
an award, are cited in the subjoined notes. 


[§ 97] 3. Advertising and Proposals or Bids. 
Under an act of congress, all purchases and contracts 
for supplies or services in any of the departments of 
the government must be made after advertising for 
proposals, unless the public exigencies require the im- 
mediate delivery of the articles or the performance 
of the services.8§ Where such exigency exists a con- 
tract is valid without advertising for proposals,®® 
and the validity of a contract under such circum- 
stances does not depend on the degree of skill and 


80. Dent Act March 2, 1919, ec 94, 
este) (40) US. St, at i. tere.) 50: US 
CA § 80 note). v. Speed, 8 Wall. 


449, 7 Ct.Cl. 938: 


UNITED STATES 


where an exigency or 
mand for the supplies exists. 
CUES) NV aoe nad? 
CobbivnUs2 S. 9) Ct: Ci: 
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wisdom with which the discretion thus conferred 
is exercised,®® if there is nothing to show that thé 
exigency was not real and that the transaction was 
not one in good faith and the result of necessity ;°? 
and the decision of a commanding officer that an 
emergency exists is conclusive on the officers charged. 
with obtaining the supples,°®? and a contract for de- 
livery as immediate as is practicable for the subject. 
matter is within the exception.°? Where the ex- 
penditure of an appropriation is specifically con- 
fided to the discretion of the head of a department, 
he has diseretionary power to award contracts there- 
for without advertising, as required by the act.® 
The statutory requirements are for the protection 
of the United States, and not of those dealing with 
it,9®> and a contract, not founded on advertisement, 
as required by the statute, is at most only voidable; 
and where the government allows it to be performed, 
and does not question its validity a third person 
cannot come in and set up that it is void, at law.°® 
Where preposals or bids are ealled for, there must 
be no discrimination or partiality between bidders.®? 
The agents of the government have a reasonable time 
for the examination of proposals after the opening 
of the bids before the bidders can be allowed to with- 


the exception. American Smelting & 
Refining Co. v. U. S., 42 S.Ct. 420. 259 
Wee 75, 66 L.Ed. 833 [aff 55 Ct.Cl 
466]. 


pressing de- 
i Owes a 


81. Dent Act § 4 (50 USCA § 80/091. Baker v. U. S.. 3 CHCl 343 (un- ; 
note). dart et July ig. 1864): Brady v. U.S, 94, Ba Vit Os Somer cue ae 
&2. Jacob Reed’s Sons v. U. S., 47] 3 Ct.Cl. 203; Crowell v. U. S.. 2 Ct.Cl.| 95. American Smelting & Refining 
Loe 39, 273 ES 200, 71 fae 6081501; Stevens v. U. S., 2 Ct.Cl. 95. ee enk ai te eae piss 15, 
aff 60 Ct.Cl. 971: Balti & O. R. ‘ .Ed. 833 fa il : 
oa v.U. S, 48 Sct. 4125. 261 U.S. 592,|__Lb] Contract for vessel.—Exigency ! 


67 L.md: 816 [aff 57 Ct.Cl. 140];. Co- 
conut Plantations Co. v. U. S., 68 Ct. 
Cl. 139; St. Louis Tin & Sheet Metal 
Working Yoo: Vv. SUP 'S.,562 (CuCl) 277: 
Jacob Reed’s Sons v. U. S.. 60 Ct.Cl. 
97 [aft 47 S.Ct. 339, 273 U.S. 200, 71 
L.Ed. 608]; Ferguson v. U. S.. 60 Ct. 
Gl. 649; Booton v..U.'S ,-59 Ct.Cl. 566; 
United Gas & Electric Engineering 
Corporation v. U. S., Crel L7G 
[motion to remand to court of claims 
for further findings den 44 S.Ct. 638, 
and aff 46 S.Ct. 100, 269 U.S. 535, 70 L. 
Ed. 399]. 


83. Jacob Reed’s Sons v. U. S., 47 
Ctr oo9, 270 Us. 200,-71 Lhd: ' 608 
[aff 60 Ct.Cl. 97]; Goetz v. U. S., 66 
Crew 17: skoettingzer vy. U.S... 63 


Cl. 315; Nixon v. U. S., 59 Ct.Cl. 684: 
Morgan Engineering Co. v. U. S., 58 
Gtch> 378. 

84. U. S. Bedding Co. v. U.-S., 45 


S Ct lou coo Urs, 490) 69H. 399 
[aff 58 Ct.Cl. 341]; Price & Water 
Proofing Co. v. U_ S., 43 S.Ct. 299,'261 
U.S. 179, 67 -L.Bd. 602 [aff:56 Ct.Cl. 
SO Zi. Austernav. UO. 4S., GOVCHEGL) 3153 
Neal-Blun Co. v.. U...S:, 59 Ct.Cl. 182. 


85. Irwin’s Bank y. Fletcher Sav- 
ings, & Trust Co., 145 N.E: 869, 195 
ae 669 [mod 146 N.B. 909, 195 Ind. 


86. ‘Armour & Co. v. U. S., 67 Ct. 
Cl. 519. 


Sia ered Gy Clark .Co. ‘v._ U.S: TL 
Ct.Ch 662: Armour & Co. v. U. S., 67 
Ct.Cl. 519; Standard Steel Car Co. v. 


WS; 60 CEeCl 726. 
88 U.S. Rev. St. § 3709 (41 USCA 


§ 5). 
89. See cases infra this note. 
[a] Supplies for use of army and 


necessary therefor are properly fur- 
nished, although no advertisement for 
proposals was previously published, 


requiring the immediate completion 
of a vessel for service in the quarter- 
master’s department takes the case 
out of the operation of ,the statute. 
Moran Brothers Co. v. U. S., 39 Ct.Cl. 
486. 


{c] Existence of emergency.—Cir- 
cumstances held to show emergency 
authorizing war department to pur- 
chase, without readvertising for pro- 
posals after rejecting unsatisfactory 
proposals, caskets for reburial of sol- 
diers who died in World War service 
in France. U.S. v. Heller, 1 F.Supp. 1. 


90. U.S. v. Speed, 8 Wall. (U.S.) 
77, 19 L.Ed. 449, 7 Ct.Cl. 93; Thomp- 
son vy. U. S., 3 Ct.Cl. 433. 


91. -Stevens-v. U:;-S.,.2 Ct.cl, 95. 


$2. Wentworth v. U. S., 5 Ct.Cl. 
302. 


fa] hus, purchase by navy agent 
in open market of goods called for by 
requisition approved by commandant 
of navy yard stating goods were for 
immediate uSe was within the excen- 
tion. Wentworth v. U.S., 5 Ct.Cl. 302. 


93 American Smelting & Refining 
Coty. U.S... 42, S.Ct. 420, 259 U.Ss 7.5} 
66 L.Ed. 833 [aff 55 Ct.Cl. 466]. 


[a] MIllustratians.—(1) Contract, 
made in a season of great public 
exigency and peril, to immediately 
construct one hundred railroad cars 
at a price agreed on, fifty to be deliv- 
ered in eighteen days, and fifty in 
thirty days, is a contract for immedi- 
ate performance, within the meaning 
of the act. “Mowry vy. UU. S., 2° Cucl 
68" [afi 7, Ct.cl. 84 (rev on other 
SLOUNAS wes MS. Giteimal 2 Soho) nlenice 
256)]. (2) Contract for 30,000 met- 
ric tons of copper to be delivered 
within two months was for a delivery 
as immediate as was practicable for 
the subject-matter, and, when requir- 
ed by the exigency of war, was within 


| 


S64 Driscoll -v. UsiSle1seCr eles 
[rev on other grounds 96 U.S. 421, 24 
L.Ed. 847, 13 Ct.Cl. 570]. 


$7. U. S. v. Pan-American Petro- 
leum Co., 6 F.(2d) 43 faff in part and 
rev in part 9 F.(2d) 761 (cert gr 46 
S.Ct. 856,270 U.S. 640,670 Ld. 77.55 
and aff 47 S.Ct. 416, 273 U.S. 456, 71 L. 
Ind. 734)]. 


[a] Information.—Bidders must 
be given the same information. U. S. 
v. Pan-American Petroleum Co., 6 F. 


(2d) 43 [aff in part and rev in part 
9 F.(2d) 761 (cert gr 46 S.Ct. 356, 270 
U.S. 640, 70 L.Ed. 775, and aff 47S: 
Ct. 416, 273 U.S. 456, 71 L.Ed. 734) J]. 


[b] Alternative bids.—When alter- 
native bids are called for, the al- 
ternatives that would be considered 
should be defined, so that bidders may 
understand them and a comparison of 
the relative merits and values of the 
bids may be made. U. Pv. Pans 
American Petroleum Co., 6 F.(2d) 43 
faff in part and rev in part 9 F.(2d) 
761 (cert gr 46 S.Ct. 356, 270 U.S. 640, 
70 L.Ed. 775, and aff 47 S.Ct. 416, 273% 
U.S. 456, 71 L.Ed. 734)]. > 


[c] Favoritism.—Where, in con- 
nection with bids for construction of 
storage facilities and furnishing of 
fuel oil to government in exchange 
for royalty oil, favoritism was shown 
the successful bidder, he was given 
a contract containing the preferential 
right to leases of naval petroleum re- 
serves, and the other bidders were 
not informed that he had secretly 
agreed to do the construction work at 
cost, there was sufficient pecuniary 
damage to the government to justify 
cancellation and rescission. U. S. v. 
Pan-American Petroleum Co., 6 F. 
(2d) 43 [aff in part and rev in part 
9 F.(2d) 761 (cert gr 46 S.Ct. 356, 270 
U.S. 640, 70 L.Ed. 775, and aff 47 S. 
Ct, 416, 273 U.S. 456, 71 L.Hd. 734) 1}. 
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draw,°* but when a bond which the bidder is re- 
quired to furnish, and which the government ac- 
cepts, limits the time the bid will remain open, it 
cannot be accepted thereafter.°® An acceptance of 
a bid after it is withdrawn does not constitute a 
contract,! and an unaccepted bid creates no obli- 
gation or liability against the United States.? A de- 
parture, as to the time of performance, by a debtor, 
from advertised proposals for the letting of govern- 
ment work, which provide that any conditions, limita- 
tions, or proposals will be lable to cause the rejec- 
tion of proposals, and reserve to the government the 
right to reject any and all bids, gives the head of 
the department the right to reject such proposals, 
notwithstanding a previous approval and acceptance 
by a subordinate officer;? and a conditional accept- 
ance by the bidder of an award is a rejection of the 
award and creates’ no contract. The advertisement 
does not, however, preclude modifications in the 
details of the work,® and where a bid varying from 
the advertisement is accepted and incorporated in 
a contract, the contract is binding.® The agents of 
the government are bound to accept the best bid, or 
readvertise.? When a proposal is accepted and a 
contract awarded, the government is under no obli- 
gation to give any further consideration to secure 
the execution of a formal contract.’ Persons enter- 
ing into contract with government officers being 
bound to know the restrictions imposed by statute, 
the preliminary advertisement and bid, although suf- 
ficient to constitute a contract between individuals, 
do not in such eases constitute a contract with the 
government;1® and neither an advertisement for 


UNITED STATES 
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proposals for a public work nor proposals submitted 
in answer, form « part of the contract as may finally 
be made on the basis of them, uniess made so by 
words of reference in the contract, or by some pro- 
vision of the law regulating the advertising, but the 
rights of the parties must be determined by the final 
written contract, which cannot be varied by the ad- 
vertisement or proposals.++ 


Design for building. The acceptance of a design 


| for a publie building submitted in competition un- 


der a statute does not bind the government to em- 
ploy the successful architects to construct the build- 
ing, where the statute provides only for designs.'? 


[§ 98] 4. Appropriation or Provision for Payment. 


| as Prerequisite to Validity of Contract.** It is pro- 
| vided by statute that no contract or purchase on 


behalf of the United States shall be made unless 


| under an appropriation adequate to its fulfillment, 
' except specified contracts of the war and navy de- 


partments which shall not exceed the necessities of 
the current year,!+ and that no department shall 
involve the government in contracts for the future 
payment of money in excess of appropriations for 


| the fiseal year,1®> and contractors are charged with 
' notice of the law,1® and contraets made contrary 


to the statute cannot be enforced,!? but a contract 
may provide for an extension or continuation of the 
work if congress shall subsequently make an ap- 
propriation therefor.1® Where an act of congress 
confers a particular authority upon a United States 
officer, dependent wholly upon an appropriation with 
a view to the accomplishment of the purpose in view, 


*<98,i <Scott v. U. S., 44 Ct.Cl. 524. 


fa] What is reasonable time.—(1) 
A period of nine days elapsing be- 
tween the opening of bids and the no- 
tice sent to plaintiff constitutes no 
such unreasonable delay as to operate 
to relieve the contractor from liabil- 
ity for performance within the con- 
tract, time...) Howler -v, U;.S:.,51/ Ct.Cl. 
ye (2) When a circular issued in 
connection with an advertisement for 
bids required the bids to be accompa- 
nied by a guaranty that the bid would 
not be withdrawn within sixty days, 
the parties agreed, by inference, that 
more than sixty days was an unrea- 
’ sonable period, and government could 
not accept the bid after sixty days. 
Haldane v. U. S., 69 F. 819, 16 C.C.A. 
447, 


[b] Following regular procedure.— 
Where the action of an agent of the 
government must be supervised by 
others higher in rank, there is a ne- 
eessity for reasonable time; and, 
where the official has proceeded in the 
regulor and established way in the 
awarding of a contract, the default- 
ing bidder within reasonable limits 
should be held strictly liable for the 
forfeiture prescribed by the govern- 
ment’s advertisements. Scott vy. U. 
S44 Ctl 5 24. 


G5 U.ns on de Carlin’ Const! Go; 
224 F. 859, 138 C.C.A. 449. 


1. Nason Coal Co. v. U. S., 64 Ct.Cl. 
526. 5 
Bue StrOns Vals os, 0 CtrCl, iS5% 


Gre Uns. vive, amont,; (2) sAppyb:C) 
S82 lath Lows Otegt Tho MW. Sars0sn8 9 
L.Ed. 160]. 


. 4 Sequoia Mills v. U. S., 60 Ct.Cl. 
985. 


] 5. Ellicott Mach. Co. v. U. S., 44 Ct. 
LO) 


6. Ellicott Mach. Co. v. U. S., su- 
pra. ; : 


7 Scott v. U. S., 44 Ct.Cl. 524. 


& U. S. v. Pan-American Petro- 
leum Co., 6 F.(2d) 43 Jfaff in part and 
rev in part 9 F.(2d) 761 (cert gr 46 
S.Ct. 356, 2710) UsSi 6403 70PL Bditi5; 
and aff 47 S.Ct. 416, 273 U.S. 456, 71 
L.Ed. 734)]. 


[a] Thus, where proposal for con- 
struction of storage facilities and de- 
livery of fuel oil in exchange for roy- 
alty oil, by which bidder offered to 
do work at cost in consideration of 
preferential right to oil leases, if 
granted, was accepted and contract 
awarded, there was then enforceable 
contract, and the government was un- 
der no obligation to give any specific 
leases to secure execution of formal 
contract. U. S.. v. Pan-American 
Petroleum Co., 6 F.(2d) 43 faff in part 
and rev in part 9 F.(2d) 761 (cert gr 
46 S.Ct. 356, 270 U.S. 640, 70 L.Ed. 775, 
and aff 47 S.Ct. 416, 273 U.S. 456, 71 
L.Ed. 734)]. 


9. See supra §§ 51, 93. 


10. Sanger & Moody v. U. S., 40 Ct. 
Gly are 


11. P. H. McLaughlin & Co. v. U. 
SHisi Ct Gl W500); wilarveys iv. aUiisn as 
Ct. Cly 501. 


[a] Change of plans.—Where the 
plans for a public work are changed 
after the preliminary agreement, but 
before the execution of the formal 
contract, whereby the dimensions of 
the work are diminished, the volun- 
tary execution of the contract with- 
out objection or reservation will pre- 
clude the contractor from seeking 


damages. Sanger & Moody v. U. S., 
40 Ct Clare 7. 

[b] Information by government as 
warranty.—Where bidders for a con- 
tract with the United States are in- 
formed that they must satisfy them- 
selves as to certain things, and that 
the government ‘will not guaranty 
the accuracy of its information,” the 
information cannot be regarded as a 
Me pubes Lewman y. U. S., 41 Ct.Cl. 


12. Lord y. U. S., 80 S.Ct. 568, 217 
ee 340, 54 L.Ed. 790 [aff 43 Ct.Cl. 


13. Teases see infra’§ 137. 


aan Rev. St. § 3732. (41 -USCASS 


15. U.S. Rev. St. § 3679 (31 USCA 
§ 665) 2 12 Us Se Sts) at ib, 220ereal 
USCA § 11); Act June 30, 1906, ¢ 3914 
§ 9 (34 U. S. St. at L. 764; 31 USCA § 
627); Cr. Code § 98° (18 USCA § 184). 


16. . Sutton sv. U. Ss 55 °Ct.cl. 199 
[mod 41 S.Ct. 563] (so holding, es- 
pecially where the contract itself pro- 
vided that the work should be done 
“within the limits of available 
funds’’). 


17. Mason vy. U. S., 4 Ct.Cl. 495. 


[a] Thus, an architect’s claim for 
Services in furnishing plans for a 
building was within the statute, and 
a claim for the services could not be 
upheld as resting on an express con- 
tract. Mason v. U.S. 4° Cuch +495 
(holding, however, that where claim- 
ant was led to believe his employ- 
ment was desired, and would be ap- 
proved, and an appropriation was 
made broad enough to cover the serv- 
ices, he should be compensated). 


18. Smith v. U. S., 48 Ct.Cl. 235. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 98-99] 


the authority of the officer to bind the government 
is limited to the amount of the appropriation,’® and 
a contractor cannot recover more than the money 
appropriated whatever may be the extent of his 
work.?° This differs from the case where an act 
authorizes a thing to be done absolutely, but makes 
an inadequate appropriation, or none at all.24,_ An 
appropriation for a general plan or project is suffi- 
cient authority for the prosecution of the work,”? 
and a person contracting with the government for 
partial service under a general appropriation is not 
bound to know the condition of the appropriation or 
the contract books of the department, and therefore 
such contract is not void, although the annual ap- 
propriation had at the time of the making of the 
contract. been covered by other contracts.2* Such 
statutes, it has been held, do not apply to license 
agreements permitting the government to use pat- 
ented inventions.?* 


[§ 99] D. Implied Contracts.25 Although the 
statutes prescribe the formal requisites of a contract 
with the government and a contract not. entered 
into in compliance therewith is unenforceable,?® an 
unwritten agreement, executory in its nature, but 
invalid because not in writing, may receive a legal 
ratification from the acts of the parties, and faith- 


v. Jones,’'7 S.Ct. 850, 121 
486; 


19 U.S: fa] 
BESS -89, 580 nts. Hdl 861-029 sCt-Cl. 


Shipman v. U. S.,.18 Ct.Cl. 138. 


[a] Thus, (1) where congress au- 
thorizes the secretary of the treasury 


raised 


ably worth. 


UNITED STATES 


Illustration. — Government’s 
use of facilities of coal exchange at 
tidewater, without becoming member, 
implied contract to pay ex- 
change what services were reason- 
Tidewater 
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ful performance by the contractor and a benefit re- 
ceived by the government will take the case’ out of 
the statute, so far as to leave it within the equita- 
ble rule of implied contracts,?7 and generally the 
government may be liable upon impled contracts 
in hike manner as individuals,?® and a contract will 
not be imphed where it would not be implied between 
individuals.2® Thus, notwithstanding that a con- 
tract for supplies was made in disregard of the re- 
strictions or formalities imposed by law on the con- 
tracting officer, as that the contract must be in writ- 
ing, yet if supplies are furnished to and. received 
by the proper officer, so that the government has the 
use of them, an action may be maintained in the 
court of claims for their value,?° and the same rule 
applies where work is done under a parol contract,?+ 
or without a formal contract,?? and to the use by 
the government of a patent,?* and to the impress- 
ment of the equipment of a subcontractor whose 
contract was void,** under the statute forbidding 
the transfer of public contracts.2> When the goy- 
ernment occupies land without a lease, a contract in 
the nature of a tenancy will be implied,*?® and the 
government is liable on an implied contract for the 
value of the use and occupation,?? but not for 
waste.*® A contract will be implied to repay a 
fine®® or other money?® illegally exacted. An im- 


30. Salomom v. U. S., 19 Wall. (U. 
S.).17, 22 L.Ed. 46, 9 Ct.Cl. 54; Adams 
Veo. 856% CaCl 437 5-Grantinn sUeeser. 
pCO tia: 


[a] Amount of recovery.—Recov- 


Coal ery limited to quantum valebat, 


Ex- 


to erect a building, but expressly lim- 


its the cost to a fixed amount, and 


the whole of that amount is paid to 
one contractor, he cannot charge the 
government with any further liabil- 
ity. A contractor doing all the work 
under such a statute 
with notice of the restriction set on 


the cost of the building by congress, | 


and cannot set up a breach of con- 
tract which will in effect do away 
with the restriction. Trenton Loco- 
motive, ete., Mfg. Co. v. U. S., 12 Ct. 
Cl. 147. (2) Where congress appro- 
priated $60,000 for a public work, the 
amount appropriated limits the liabil- 
ity of the government. Smith v. U. 
S348. (CtiCls +235. 


20. Shipman v. U. S., 18 Ct.Cl. 138. 


fa] Thus when an officer author- 
ized to procure rooms takes a lease 
for one year with an option for a long- 
er period, and Congress by its appro- 
priations ratifies the lease, the sub- 
sequent making of an inadequate ap- 
propriation does not relieve the gov- 
ernment for the agreed rent for the 
time it occupied the premises. Freed- 
man’s Say., etc., Co. v. U. S., 16 Ct.Cl, 
S ICP 


21.’ Shipman v. U. S., 18 Ct.Cl. 138. 


22. Ryan v. Chicago, B. & Q. R. Co., 
59 F.(2d) 137. 


[a] Appropriation of entire cost 
of project is not required before proj- 
ect is begun. Ryan v. Chicago, B. & 


Quit. Con. bo fs (20) 13. 

23. Dougherty v. U. S., 18 Ct.Cl. 
496. 

24. Semple v. U. S., 59 Ct.Cl. 664. 


25. Implied obligations under ex- 
press contract see infra § 115. 


26. See supra § 96. 
27. Danolds v. U. S., 5 Ct.Cl. 65. 
28. Davis v. U. S,, 120 F. 190. And 


see cases infra this section. 


is chargeable | 


change v..U. S., 67 Ct.Cl. 590 (holding 
also that absence of proof of payment 
of demurrage to carriers by coal ex- 
change did not preclude recovery). 


29. Bigby v. U. S., 103 F. 597 [aff 
eeu antes 468, 188 U.S. 400, 47 L.Ed. 


{a} Thus, (1) as the obligation of 
a carrier to carry, and of a licensor 
to use reasonable care to keep facili- 
ties offered a licensee reasonably safe, 
are imposed by law and do not rest 
on implied contract, there is no im- 
plied contract to carry passenger in 
elevator in government building to 
his destination, which will entitle one 
who is injured through the incompe- 
tence of a person in charge of the ele- 
vator to maintain an action against 
the United States for damages, under 
the act of March 38, 1887 (24 U.S. St. 
ate 505). BiSbyive. Usss en Los Nay 097. 
[aff 23. S.Ct. 468, 188 U.S. 400, 47 L. 
Eid. 519]. (2) There is no implied 
contract of government to pay for 
moving of oil storage tanks to pro- 
vide storage for army transport fuel 
oil rendered unnecessary by Armi- 
stice where there was no enrichment 
of government, or benefit to it. In- 
terocean Oil Co. v. U. S., 46 S.Ct. 219, 
270 U.S. 65, 70 L.Ed. 473 [aff 59° Ct. 
Cl. 980]. (38) Implied contract with 
government to pay more than con- 
tract price for hay delivered under 
protest as being in excess of con- 
tract requirements, held not estab~ 
lished, where balance of contract 
price was accepted without protest. 
Early & Daniel Co. v. U. S., 46 S.Ct. 
457,\271 U.S. 140, 70 L.Ed. 874 [aff 
59 Ct.Cl. 982]. (4) When quartermas- 
ter’s department used vessel under 
contract not reduced to writing, im- 
plied contract was only such as arises 
on simple bailment for hire, and 
claimant could not recover for loss 
of vessel without negligence. Clark 
v. U. S., 95 U:S."539, 24 L.Ed. 518, 13 
CUCIS 5195 


where no contract under Rev. St. § 
8744 (41 USCA § 16). L. Schepp Co: 
Va Oe Sol OF Clse2 19s 


31. Cygnet Mfg. Co. v. U. S., 60 


Ct.Cl. 840; Wilson & Goss y. U. S., 
ZIi OC. Clots 
32. Johnston v. U. S., 69 Ct.Cl. 728; 


Hortonev. U.)S., 57 Cticly 396: 


[a] Extra work.—Value of serv- 
ices performed but not contemplated 
by original contract may be recovered 
as for extra work on an implied con- 


tract. Wilcox v. U. S., 56 Ct.Cl. 224. 
83. See infra § 149. 
34 Mason v. U. S., 14 Ct.Cl. 59. 
35. See Rev. St. § 3737 (41 USCA 
§ 15); and infra § 119. 
36. Willink v. U. S., 38 Ct.Cl. 693. 
fa] Thus, where a statute (25 U: 


S. St. at L. 400 c 860), authorizes the 
making of contracts for river or har- 
bor improvements, the occupation of 
land on the river frontage by the en- 
gineer officer in charge of the work is 
not ultra vires and for such an occu- 
pancy a contract in the nature of @ 
tenancy should be implied. Willink 
v. U. S:, 88°Ct.Cl,’ 693% 


37. Mack Copper Co. v. U. S., 68 Ct. 
Cl. 562; Twin City Four Wheel Drive 
Cou Vai USES.) bls Ct. Clh/ 104%), Mooeive sWe 
S143 (GtCl245 [ati SIS: Chasers 
U.S. 322, 54 L.Ed. 1055]. 


38. Mack Copper Co. v. U. S., 63 
Ct.Cl. 562. 


s9. Sultzbach Clothing Co. v. U. 
S., 10 F.(2d) 363 (where law under 
which fine was imposed was subse- 
quently declared void). 


Recovery back of fines paid gen- 
erally see Fines, Forfeitures and Pen- 
alties § 38. 


40. Spence v. U. S., Dev. Ct. Cl. 114, 
§ 461 (money illegally exacted by the 
government for duties). 
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plied contract which will sustain a suit against the 
United States must, however, be one implied in fact, 
An express agreement excludes the 
possibility of an implied contract,*? as does also the 


and not in law.#! 


41. Goodyear Tire & Rubber Co. v. 
TS2485S: Gt3065, 276) Uses: 287, (Ee 
ae 575° [aff 62° Ct. Cl. ete Merritt 

WEIS; fons. Ctatzish JS. 338, 69. 
L.Ed. 643 [aff 58 hate Cul bale 


{a] Thus, subcontractor of knit- 
ting mills, which had sold khaki to 
government, was not entitled to re- 
cover as for money had and received, 
repayment which government exacted 
of knitting mills on learning of fraud 
which mills had practiced on subcon- 
tractor. Merritt vy. U.S., 45 S.Ct-278, 
267 U.S. 338, 69 L.Ed. 643 [aff 58 Ct. 
Cole sali 


42. Chesapeake & Potomac Tele- 
phone ‘Co. v.. U. ‘S., 50 S.Ct. 343, 281 
U.S. 385, 74 L.Ed. 921; Klebe v. U. S., 
44 S.Ct. 58, 263 U.S. 188, 68 L.Ed. 244 
{aff 57 Ct.Cl. 160]; Atlantic Refining 
Cory. US: 69'Ct.Cl. 713; ‘Ceballos’ v: 
Un Ss. ctor CuGk 3185 [revaion- other 
grounds 29 S.Ct. 583, 214 U.S. 47, 53 
L.Ed. 904]. 


fa] Thus, (1) where a building 
eontract provides that changes in ex- 
eess of a certain amount can only be 
authorized by the written order of 
the secretary of the navy, the archi- 
tect of the work is without author- 
ity to order such changes. No con- 
tract can be implied therefor, even 
though defendants have reaped a 
benefit. P. H. McLaughlin & Co. v. 
U. S., 36 Ct.Cl. 138. (2) Where a com- 
pany enters into contracts with op- 
tion to renew to furnish cold storage 
space and with a provision that said 
contracts may be terminated at any 
time by the government giving 30 
days’ notice, and it becomes neces- 
sary for company to expend a large 
sum of money to increase its facili- 
ties, which it does in the expectation 
that the cost will be absorbed in its 
profits if the war should continue 
five years, without having a provision 
for reimbursement incorporated in 
said contracts, there is no implied 
contract making the government lia- 
ble for the payment of the cost of 
such increased facilities. Chicago 
Cold Storage Warehouse Co. v. U. S., 
57 Ct.Cl. 220 faff 44 S.Ct. 32, 263 U. 
§. 677, 68 L.Ed. 502]. (3) Where an 
agent of the government and the 
president of a railroad company agree 
upon the construction of a spur from 
a railroad line to a government can- 
tonment, and the agent agrees to se- 
eure the right of way, and to furnish 
enlisted men to do part of work, and 
compensation is not, mentioned by 
either party, and’ the railroad com- 
pany builds the siding and carries on 
a large business over it, charging its 
tariff rates over said spur, there is no 
liability on part of government to pay 
cost of siding. Atlantic City R. Co. 
Vises.) 5S) ©L.Cls 215. — (4). When.of- 
ficers of government promised plain- 
tiff that if it would furnish copper 
to government contractor, govern- 
ment would return an equal amount, 
there was no implied promise to pay 
value of copper, or difference in value 
where copper declined in value before 
return. Rome Brass & Copper Co. v. 
U. S.,'60'Ct.Cl. 280. 


43. Woodwell y. U. S., 41 Ct.Cl. 357 
faff 29 S.Ct. 576, 214 U.S. 82, 53 L.Ed. 
91 


fa] hus, where there is a specific 
appropriation, limiting the amount to 
be paid as rent, no contract can be im- 
plied from occupancy which will in- 
volve the government in a greater lia- 
bility than that fixed by congress. 
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Hooe v. U. S., 43 Ct.Cl. 245 [aff 31 S. 
Ct. 85, 218 U.S. 322, 54 L.Ed. 1055]. 


[b] fIlustrations.—(1) The limita- 
tion on power of government officers, 
who make contracts for the govern- 
ment not to exceed the amounts ap- 
propriated therefor, applies to implied 
contracts as well as express con- 
tracts, so that no contract can be im- 
plied from the acts or omissions of a 
government officer, if an express con- 
tract by him would have been unau- 
thorized. Sutton.v. U. S., 41 S.Ct. 563, 
256 U.S. 575,65 T.Ed.. 1099.19 Av. R. 
403 [mod 55 Ct.Cl. 193]. (2) Loss in 
market value of cotton linters, held 
by seller under orders and regulations 
of war industries board undér Act 
Aug. 29, 1916, § 2 (50 USCA §&§ 1-5), 
and Act May 20, 1918 (40 U. S. St. at 
L. 556), on release thereof by. the 
government after the Armistice, can- 
not be recovered on ground that there 
was an implied contract, since only 
authority to requisition linters was 
under Lever Act, § 10 (40 U. S, St. at 


L. 279), and proceedings under such 
section are not.based on contract. U. 
S. Bedding Co. v. U. S., 45 S.Ct. 182, 


266 U.S. 491, 69 L.Ed. 399 [aff 58 Ct. 
Cle sai: 


44. Pacific R. Co, v. U-S., 20 CtiCl. 
200 [rev on other grounds 7 S.Ct. 490, 
120, U.S. 227, 307. Hd. 634, 22 etek 
484]; Warren v. U. S., 4 Ct.Cl. 526. 


[a] Repairs on leased property.— 
Where the government executed a 
lease, fully aware of the condition of 
the premises leased, and there was no 
agreement that the lessor should make 
repairs, the government could not 
claim remuneration for repairs made, 
or withhold the expense incurred in 
making them, from the rent. Warren 
Vani) eee Ot Cli 526. 


[b] Rebuilding bridges destroyed 
from military necessity.—Where the 
government, during war, destroyed 
certain railroad bridges from mili- 
tary necessity, and then rebuilt them, 
there was no implied contract under 
which the railroad company became 
liable for the amount. Pacific R. Co. 
v. U. S., 20 Ct.Cl. 200 [rev on other 
grounds 7 S.Ct. 490, 120 U.S. 227, 30 
L.Ed. 634]. 


45. Coleman y. U. S., 14 S.Ct. ate 
152, U.S. 96, 38 L.Ed. 368; Save 
Moses, 126 BF, 58, 60 C.C.A. 600, 70 I. 
R.A, 381 [eert den 25 S.Ct. 789, 195 
U.S. 632, 49 L.Ed. 353]; Carpenter ve 


De Ss, bors 341 Henry Worl cumisoee 
CiCl. 635; Hoover vy. U. Soe ctcl. 
308. 

[a] Tllustrations.—(1) The mere 


fact that the United States avails it- 
self of the benefits of labor and ex- 
pense incurred by counsel acting un- 
der contract with private parties, and 
having no reason to expect compensa- 
tion from the government, in filing 
suits in the name of the United States 
to vacate land patents, is insufficient 
to raise an implied promise on the 
part of the latter to eompensate them, 
although their clients refuse to do so 
or to proceed with the litigation, and 
the government itself then prosecutes 
the suits with other counsel. Cole- 
man ive) UseS.5 LA) Sit. w47 Sia toes. 
96, 38 L.Ed. 368. (2) There is no im- 
plied promise by the United States 
to pay the losses sustained by a coal 
producer by selling its coal at the 
price fixed by the fuel administration, 
under Act Aug. 10, 1917, § 25 (40 U. 
S. St. at L. 284), regardless of wheth- 
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existence of a statute acting prohibitively upon the 
circumstances upon which the implied contract is 
predicated,*® and generally no contract can be im- 
plied either for,** or against,*® the government from 


er the price regulation was valid or 
void; the producer’s remedy against 
a void regulation being by refusal to 
obey it. Morrisdale Coal Co. v. U. S., 
49'S. Ot 481 3250) WS ube oen 100 L.Ed. 
892 Laff 55 CCl. 310]. (3) Where a 
railroad company constructed a tem- 
porary barracks for troops who were 
guarding the piers belonging to the 
railroad company, one of which it 
had leased to the government, with- 
out request from the officer in charge, 
or intimation that it would expect 
payment from the government for 


such work, there was no implied 
agreement, entitling it to recover 
compensation therefor, under Dent 


Act March 2, 1919 (50 USCA § 80 
note). Baltimore & O. R. Co. v. U. 
S.; 43 S.Ct 425; 261 U.S) 592,607) Tabies 
816 [aff 57 Ct.Cl. 140]. (4) Where a 
cable company operated in the Phil- 
ippine Islands under concession and 
subsidy from the Spenish govern- 
ment, and the United Statés govern- 
ment, when it assumed jurisdiction 
over the Islands, availed itself of the 
cables, paying rates demanded, while, 
after urging from the company, the 
Philippine government accepted tax- 
es calculated by the company itself as 
due from it, and the company also 
prepared statement of account show- 
ing a false balance favorable to the 
United States, which balance was ac- 
cepted by the treasurer of the Phil- 
ippine government, the United States 
was not under obligation to pay the 
Spanish subsidy to the company on 
any principle of undue enrichment, 
of implied obligation from acceptance 
of taxes, or from acceptance of bal- 
ance of account. Hastern Extension, 
Australasia & China Telegraph Co. v. 
US; 4058,.Ct 168) 251) USS 3bo mmo 
L.Ed. 305. (5) Where a government 
employee, having property in his pos- 
Session for a certain purpose, by con- 
sent of the owner, uses it by order of 
his superior officer for another pur- 
pose, there is no legal implied con- 
tract of hiring for government use. 
U.S ve Moses k26. Fs 58,,, 60 |G Gane 
600, 70 L.R.A. 281 [cert den 25 S.Ct. 
789, 195 U.S. 632, 49 L.Ed. 353]; Car= 
penter v. U. S., 45 IF. 341. (6) Govern- 
ment, by putting its agents in charge 
of stills on plaintiff's premises in en- 
forcing National Prohibition Act, held 
not liable on implied contract for rent. 
Bielecky v. U. S.,, 26:.(20) 0465 360) 
Where a steamer is seized by the 
proper military authorities during 
pendency of rebellion or insurrection 
upon the ground that it is the prop- 
erty of the enemy and was at the 
time being used in furtherance of the 
rebellion, and the vessel is subse- 
quently used in the service of the 
United States, there is no implied 
contract to pay for the use thereof. 
Castelo v. U.S 51 Cue), 22 1aecom 
Where it has been the custom of rail- 
road companies to extend tracks from 
their lines to camp sites free of cost 
to the government in consideration 
of increased traffic, and the govern- 
ment notifies such railroad companies 
that it will pay the cost of such 
tracks within the limits of such goy- 
ernment reservation, but not outside, 
and a railroad company, upon request 
of a constructing quartermaster, 
builds a track from its lines to a 
camp site, with notice that he has no 
authority to bind the government to 
pay for the same, there can be no im- 
plied promise on the part of the gov- 
ernment to pay the cost of tracks 
outside the limits of such ranep i Site. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cireumstances which clearly show that none were 
intended, nor is such a contract inferable from the 
mere fact that an officer to whom a. proposal for a 


UNITED STATES 


contract is made does not reply to it,*® or from an in- 


quiry as to prices,4* and there is no imphed con- 
tract to pay a bidder’s expenses in preparing a bid,*® 
or in preparing to perform the contract,*? when the 
An implied con- 


contract is not awarded to him. 


Atchison. 12 &2S) Ba RCo. vi We S. 
59 Ct.Cl. 12. (9) Where government 
bonds payable to bearer are stolen 
from mails, and are afterwards in due 
course of business presented to and 
exchanged by proper officials of 
treasury for other bonds, which are 
given to holder of st6len bonds and 
stolen bonds eanceled, there is no im- 
plied promise on part of government 
to pay value of said bonds to owner, 
and an action to recover their value 
is one sounding in tort. State Sav- 
ings Bank of Ortley, Sai eases 
59 Ct.Cl. 621. (10) No contract is im- 
plied as to compensation for enemy 
property teken under war power, with 
compensation determinable by presi- 
dent. North German Lloyd v. U.S, 
61 Ct.Cl]l. 1388. (11) No implied prom- 
ise py government to return money 
used to bribe prohibition agents and 
turned over to treasury agent by 
plaintiff. -Giudice. v. U.. Si, 61 'Ct.Cl. 
883. (12) Circumstances held not to 
imply contract by United States to 
refund moneys paid by licensee who 


took profits exceeding amount per- 
mitted by Food Administrator. Enid 
Milling 1Go. v-. U., S., 64 Ct.€l... 396. 


(13) When permission to construct 
railroad snur to military camp wes 
granted with understanding that offi- 
eer did not request, and had no au- 
thority to request, its construction, 
and that he had no authority to,,and 
did not, promise to pay, and that no 
reimbursement could be expected, 
there was no implied contract. Chi- 
e220, Me & Sti Py Ry. ‘Co..v. U.-S.,; 

Ct.cl. 169. (14) Allocation notice to 
manufacturer by persons unauthor- 
ized to contract accompanied by in- 
structicns to complete negotiations 
with designated department did not 
create imp’ied contract. Donner Steel 


Gon vases, 61. Ct Cl..209) feert. den 
46 S.Ct. 210. 270 U.S. 643, 651. 70 L. 
Ed. 777). (15) The navy regulations 


as to receiving on board any vessel 
of the novv any gold, silver, or jew- 
els for freight or safe-keening nega- 
tive any assumption that the govern- 
ment becomes a commen carrier by 
providing that a captain who is to 
receive a part of the freight as com- 
nensation “shall he _ resvonsible.” 
Coytas v0. 1s: 48-CtCl. 161-fat 40 
S.Ct. 42, 250 U.S. 545, 63 L.Ed. 11337. 


46. Titcomb v. U. S., 14 Ct.Cl. 263. 


47. Channon-Fmery Stove Co. v. 
Use OL Cnc sc alcert. den’ 46-S,Ce- 
Colieadl, UO: 9.1609,°00) Ld. 1148}. 


48. Rosenfield v. U. S., 70 Ct.Cl. 


639%" Martini wv. U.sS.,- 61), Ct:Cl. 430. 
49. Rosenfield v. U. S., 70 Ct.Cl. 
639. 
[a] Preparations made on request. 


—Where, after filing his bid, plaintiff 
was requested by the project manager 
not to wait for acceptance of his bid, 
but to proceed with preparations for 
performance of his contract, and he 
thereupon purchases and assembles 
materials for the erection of the 
buildings, after which his bid is re- 
jected, there is no implied contract 
on the part of the government to pay 
him the difference between the cost 
price and: salvage value of such ma- 
terials in his hands. Horton vy. U. &., 
Fi Ot Cla 3 95s 


50 Willink v. U. S., 38 Ct.Cl. 693. 


51. Eastern Extension, Austral- 
asia & China Telegraph Co. v. U. S., 
40, S.Ct, 168, 251 U.S) 355, 647 L. bd. 
305; Peerless Insulated Wire & Cable 
COD WU or OUN@ TC 1409, 

{a] Officer without authority to 
contract.—No contract can be implied 
in suit’ against the United States 
where officer acting for government 
was without authority to contract. 
American Standard Ship Fittings 
Corporation v.4U. iS.7 70 CuCl 679, 


[b] Unnamed instrumentality.— 
There is no implied contract by gov- 
ernment to pay for goods ordered 
through unnamed instrumentality. 
Roessler v. U. S., 60 Ct.Cl. 405. 


52. Gearing v. U. S., 48 Ct.Cl. 12. 


fa] Thus, where a pier belonging to 
the government was assigned to a 
contractor as the place on which he 
could store material to be used in the 
construction of a public work; and 
Subsequently, in the removal of the 
pier, the officers in charge dumped 
the building material in the river 
without having given the contractor 
sufficient notice to enable him to re- 
move it, their doing so was a tortious 
act; and, the defendants having re- 
ceived no benefit, no contract can be 
up Med: Gearing srl UB sitlod re tam Ouey only 

53. U. S. v. North American Trans- 
portation & Trading Co., 40 S.Ct. 518, 
253 US. 330, 64 L.bd. 935 [aff 53 Ct. 
Cl. 424]; ‘Tempel v. U. S., 39 S.Ct. 56, 
229 sro.) hal soo band. . Lows) We S: bve 
Lynah, 23 S.Ct. 349, 356, 188 U.S. 445, 
467, 47 L.Ed. 539; U. S. v. Great Falls 
Manufacturing Co., 5 S.Ct. 306, 311, 
112 U.S. 645, 656, 28 L.Ed. 846; Com- 
mercial Station Post Office v. U. S., 48 
F.(2d) 1838; Barr v. Spalding, 46 F. 
(2a) 798; Jacobs v. U. S., 45-F. (2a) 
SoD OOS OOn Way Oh esa ba, OLLOk 
288; State of New York v. U. S., 61 
Ct.Cl. 737: W. B. Moses & Sons v. U. 
SO Ren. Cl. 352: Bethlehem Steel Co. 
Valin Sp he Ct.Cl. 865+ “Philippine Su- 
gar Estates Development Co. v. U. S., 
40 Ct.Cl. 33; Alexander v. U. S., 39 
CkCL 383i henry vase. ISijeos .CuUCE 
636e-a1erschav.- UL, 9,15, Ct.@ly 385: 


fa] Reason for runle.—Where it 
does not appear that at time of tak- 
ing property there wes any claim by 
United States of right to invade it 
without payment of compensation, it 
must be assumed government intend- 
ed to make compensation for any 
property taken, so as to afford basis 
for implied promise. Tempel v. U. S., 
39 S.Ct. 56, 248 U.S. 121, 63 L.Ed. 162. 


{b] What constitutes taking.—A 
statement in president’s order re- 
serving land for military purposes, 
preserving legal rights existing to 
any of the land, refers only to the 
right to compensation and does not 
prevent reservation from constitut- 
ing taking. U.S. v. North American 
Transportation & Trading Co., 40 S. 
Ct. 518, 253 U.S. 330, 64 L.Ed. 935 [aff 
53 Ct.Cl. 424]. 


[ec] Temporary taking.—(1) Where 
the government Teead private prop- 
erty for use in work authorized by 
congress, without asserting owner- 
ship in itself or denying ownership 
in others, there is an implied prom- 
ise to pay the value of the use. The 


Taking property for public use. 
property is taken for public use, a contract to pay 
for it will ordinarily be implied,®* even though the 
government subsequently denies its liability to make 
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tract against the government cannot be based upon 
an illegal, 50 oy unauthorized,®! or tortious,®? act of 
a vovernment officer. 


Where private 


fact that the work is done by a con- 
tractor and the property not used di- 
rectly by government officials does 
not alter the rule. International Har- 
vester Co. of America v. U. S., 72 Ct. 
Cl. 707. (2) Where the government 
takes possession of plaintiff's machin- 
ery, and uses same whenever neces- 
sary, and afterwards, when no longer 
needed, returns it to the plaintiff, it 
will be presumed, in the absence of 
evidence showing a wrongful taking, 
that the government appropriated the. 
machinery with the intention of m2k- 
ing compensation for its use during 
the period between its taking and re- 
turn. Rigsbee v. U. S., 58 CLCL 93, 
(3) The United States is liable on an 
implied contract to pay the chattel 
mortgagee of a traction engine for 
its use in the Reclamation Service in 
completing a contract which the chat- 
tel mortgagor had assigned to the 
United States, where the govern- 
ment’s representatives knew of the 
mortgage, and represented that pay=- 
ment for the engine’s use would be 
recommended, and the mortgagee left 
the engine, on such representations, 
and because its title under the mort- 
gage was undisputed, especially as 
the government was authorized by 
Act June 17, 1902, § 7, to acquire any 
property necessary for the improve- 
ment. U.S. v. Buffalo Pitts Co., 34 
S.Ct. 840, 234 U.S. 228, 58 L.Ed. 1296 
[afi 193 ‘EY 905, 114 CiCeA Aroq 4) 
Government’s obligation to compen- 
sate railroads for uSe of railroad dur-- 
ing war period arises out of implied 
obligation to make just compensa- 
tion. Kansas City Southern Ry. Co. 
v. Commissioner of Internal Revenue, 
52 F.(2d) 872.[eert den 52 S.Ct. 131, 
284 U.S. 676, 76 L.Ed. 572]. (5) Even 
if private property was excepted from 
an order reserving land for military 
purposes, continued possession there- 
of by the Secretary of War, who h2d 
ample authority from Congress, and 
the erection of buildings thereon by 
him, gives the owners a right of ac- 
tion against the government. U. S. 
v. North American Transvortation & 
Trading Co., 40 S.Ct. 518. 253 U.S.-330; 
64 L.Ed. 935 (ot osn CU Gie 4947 (6) 
Where after cession of Philippines 
the government used cables of com- 
pany which had been receiving sub- 
sidy frem the Spanish government, 
measure of damages, if claimant was 
entitled to recover, was the reason- 
able compensation for the use of the 
cables upon an implied contract, and 
not the compensation prescribed by 
the company’s express contract with 
Spain. The fect that the claimant 
acquired its property by a concession 
of the Spanish government and had 
entered into an agreement with that 
government for, rendering service 
does not affect the obligation of the 
United States. Eastern Extension, 
Australasia & China Telegraph Co. v. 
Ui S.,° 46" CUCL 646s 


[d] Liability to lienholder.—Unit- 
ed States taking possession of realty 
impliedly contracted to pay amounts 
of special assessment liens securing 
local improvement bonds. John K. 
& Catherine §. Mullen Benev. Corpo- 
ration v. U. S., 40 F.(2d) 937. 


[e] Damage to land.—(i) Ri- 
parian owner of land in Virginia was 
entitled to just compensation for de- 
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claims against a contractor are purchased at a dis- 
count under a plan whereby its trustee in bankruptey 
is to share in the profits the surety is liable only for 
the amount paid.*° 


Additicnal cost of superintendence. The surety 
is liable to the government for the additional cost 
of superintendence and inspection due to the con- 
tractor’s default, and for which the contract makes 
the contractor liable.8¢ 


Injuries to person cr property. The statutory bond 
required in the case of public buildings and public 
works does not render the surety liable for personal 
injuries,*7 or injuries to property.’$ 


Moneys advanced. A bond securing performance 
of a contract requiring the contractor to account 
for moneys advanced thereunder does not render 
the surety liable for general advances on account of 
the contract secured and other contracts.®® 


Loss before execution cf bond. A bond securing 
performance of a contract, if so conditioned, covers 
a loss occurring before its execution. 


[§ 102] b. Labor and Materials. The liability of 
sureties on the bond required in the ease of public 


85. U.S. Fidelity & Guaranty Co. 
Va Michel, 219 B.. 803.135. CCA. 473 
fren) den. 238) F997, 147 C1 CAn665, 
and anpeal dism 36 S.Ct. 165, 239 U.S. 
§29, 60 L.Ed. 475]. 


86. U. Sv. McGee, 171. F. 206, | 793]. 
See U. S. v. Breymann, 228 F. 808 94. Uz. 
(where liability in this respect was | See U.S. 


conceded and the facts are not stat- 
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terials be used.—See National BAN 
COPVa ts Sees ce Oe ees : 
L.R.A.1917A 336 [cert den 36 See 
721, 241 U.S. 670, 60 L.Ed. 1230, and] 53 L.Ed. 321] (where the contract of 
rev 38 S.Ct, 250, 246 U.S. 257, 62 La. 


S. v. Kimpland, 93 F. 
v. Jacoby, 61 A. 871, 21 Del. 
576 (where plea that posts, 
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‘buildings and publie works, for “labor and mate- 


rials,” 1s measured by the terms of the statute.°* 
It is not essential to a recovery on such bond that 
a contractual relation should exist between the c¢on- 
tractor and the person furnishing labor or mate- 
rials.°2 A person-who has actually supplied labor 
and materials in the prosecution of the work pro- 
vided for in the contract, for’ which payment has 
not been made, is entitled to the benefit of the stat- 
ute,°? but the person claiming the benefit of the 
statute must have supplied the labor or materials®* 
in the prosecution of the work provided for by the 
contract,®® and a claim for labor and materials fur- 
nished by an assignee of the contract is not cov- 
ercd by the bond.®® It does not apply to contracts 
made by the municipal government of the Distriet 
of Columbia.®°7 The words “public work” are not 
limited to things attached to the soil, at least where 
parts completed and paid for become the property 
of the United States.°8 The practical effect of the 
act is to confer a special lien in favor of persons 
supplying labor or materials, and to substitute the 
bond in the place of the building on which the lien 
is charged.°® The bond is not unenforceable for 
want of consideration, although not executed until 
after the contract was made. A bond conditioned 


96. 
tional Surety Co., 
A. 283 [aff 29 S.Ct. 


Hardaway & Prowell v. Na- 
150 F. 465, 80 C.C, 
202, 211. U.S...552; 


C.C.A. 


assignment obligated the assignor 
only to assign the reserve fund in the 
hands of the government, and to turn 
over the checks or payments under 
the original contract). 


403. 


lumber 


ed). 


fa] hus, where contract provid- 
ed that, in case of default the United 
States might annul the contract and 
complete the work at the expense of 
the contractors, or in lieu of such 
annulment might waive the time lim- 
it and extend the time for completion, 
and that in either case it should have 
the right to recover the additional 
cost of inspection and superintend- 
‘ence and the government first grant- 
ed an extension, and later annulled 
the contract and let the remaining 
work to another contractor, it was en- 
titled to recover the cost of inspec- 
tion and superintendence both during 
the extension and the time the work 
was being completed by new contrac- 
tor. U. S. v. McGee, 171 F. 206. 


67. .U. S. for Use of Spencer v. 
Massachusetts Bonding & Ins. Co., 18 
F.(2a) 203 (bond is for protection 
only of United States and persons 
supplying labor and materials). 


SS, UsiSav. ©. Anime Co.,,247°h, 
374. 
go. Us SV. sones, 8) Pet. (U.S) 


399, 8 Ld. 988. 


90. U. S. ex rel. Brimberg Bros. 
vy. Globe Indemnity Co., 26 F.(2d) 191 
(where bond secured per formance of 
contract “during its existence,” 
though bond was “executed after com- 
mencement of contract period). 


91. Eberhart v. U. S., 204 FY. 884, 
1231, C,C Ag 180; 


92. Taylor v. Connett, 277 FB. 945 
iIehidy JU) 8 Sry bx Dad Taylor Co., 268 F. 


635]. 

93. U; S. v. American Surety Co., 
127 F. 490; U.S. v. Morgan, 111 F. 
474. 

[a] WNecess:ty that labor and ma- 


and gravel were not materials fur- 
nished sewer contractor was sustain- 
ed as against demurrer). 


[a] Advances of money to a gov- 
ernment contractor to pay for labor 
and materials held not to fall within 
federal contractor’s bond requiring 
payment to all persons supplying la- 
bor or materials. People’s Nat. Bank 
v. Corse, 182 S.W. 917, 133 Tenn. 720. 


[b] Persons completing work for 
contractor.—Persons who, in view of 
the financial embarrassment of a pub- 
lic contractor, undertake to superin- 
tend the completion of a public work 
and to furnish the necessary funds, 
for which they are to be paid by an 
assignment of the reserve fund in the 
hands of the government and by 
checks or payments under the origi- 
nal contract, are not subcontractors 
furnishing labor and materials for the 
fulfillment of such original contract, 
so as to be entitled to the protectien 
of the bond. Hardaway & Prowell v. 
National Surety Co., 150 F. 465, 80 C. 
CAs) 283 earl 29S. Ct) 202) 211s: 
552, 538 L.Hd. 321]. 


[ec] Lenders of credit to the con- 
tractor are not entitled to recover a 
deficit on the contractor’s bond given 
to pay laborers and materialmen, as 
provided by the act. Hardaway & 
Prowell v. National Surety Co., 150 
FB. 465, 80 C.C.A. 283 [aff 29 S.Ct. 202, 
PRY MOSS SP ek LRG RAT, 


95. U. S. v. Conkling, 135 F. 508, 
68 C.C.A. 220 (furnishing of scows 
to be used in removing stone did not 
constitute the furnishing of “labor 
and materials’ for prosecution of 
work provided for in contract for re- 
moval of the stone, as work of re- 
moval was complete before scows 
were used). 


Assignee of claim see infra text 
and notes 45, 46. 


97. Alfred Richards Brick Co. v. 
Rothwell, 18 App.D.C. 516 (holding 
therefore that where receivers of in- 
solvent contractors used moneys re- 
ceived under contracts with district 
in completing government contract, 
materialmen and laborers under the 
district contract could not have pref- 
erence over persons furnishing work 
and material under the government 
contract). 


98. Title Guaranty & Trust Co. of 
Scranton, Paty. cCrane "Con mtot ssn 

140, 219 U.S. ae Steyn byl Die Byte lena e 163 
F. 168, 89 GCA. 618]. But see U.S. 
v..Hmpire State Surety Co., 100 N. 
Y.S. 247, 114 App.Div. 755 (contract 
for construction of lifeboats which 
might be rejected if found unsatis- 
factory was not one for construction 
of public work); Penn Iron Co. v. 
Wm. R. Trigg Co., 56 S.B. 329, 106 Va. 
557 (the words “public works,” as 
used in the act, relate to fixed im- 
provements, such as_ fortifications, 
river and harbor improvements, etc., 
and do not include a movable article, 
such as a seagoing dredge). 


[a] Thus, vessel building for the 
United States, the title to which pass- 
es to the government as fast as paid 
for, is a ‘public work.” Title Guar- 
anty & Trust Co. of Scranton, Pa., v. 
Crane Co., 31 S.Ct. 140, 219 U.S.- 24, 
SF Oyen 72 [aff 163 F. 168, 89 C.C.A. 
618]. 


997 Unos. N., City, Trust, etc. scorn 
21 App.D.C. 369. 


1. Title Guaranty & Trust Co. of 
Scranton, Pa., ve’ Crane ‘Co, -3tsSiCe 
140, 219 U.S. 24, 55 L.Hd. 72 [aff 163 
Hy GOS, aOn OnChAch Oltons 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 102] 


for performance of the contract during any period 
of extension, as well as. during the original term, 
is not in violation of the statute.2 The bond con- 
ditioned as provided by statute contains two distinet 
obligations, one to the United States and the other 
to persons furnishing labor or materials in the prose- 
eution of the work,® but when the bond is not con- 
ditioned for payment for labor and materials, the 
sureties are not hable for such claims,+ even though 
such a bond should have been given.® The bond need 
not name the laborers and materialmen for whose 
benefit it is given.® The right to recover for labor 
or materials is created by the statute, and is not 
based on the contract between the claimant and the 
contractor.7. The sureties have the right in equity 
to prevent a diversion or misapplication of the con- 
tract price... When no bond is given, the contractor 
is not liable for labor and materials furnished a 
subcontractor;® but it has been held that, notwith- 
standing the statute requiring the bond of a govern- 
ment contractor to provide for payment of laborers 
and materialmen,!® laborers and materialmen are in 
equity entitled to a preference over general creditors 
of the contractor with respect to the fund received 


UNITED STATES 


[65 C.J.] 1825 


the surety on a bond conditioned on payment for 
labor and materials is liable therefor,!? as is a sure- 
ty which took over the work under a contract and 
assumed the econtractor’s indebtedness,!* but a sure- 
ty assuming a contract and subletting to one agreeing 
to meet the original contractor’s payrolls is not 
liable for funds borrowed by the new contractor to 
meet such payrolls.1+ When a surety company be- 
comes surety on such a bond, those furnishing labor 
and materials are entitled to share in a deposit made 
under state laws to enable it to do business in the 
state and securing its policyholders.t® 


Construction of statute. The statute will be liber- 
ally construed,'® and ambiguities must be so re- 
solved as to accomplish the legislative intention,*? 
but claims falling outside its letter and manifest 
purpose are not covered.t® The bond does not ex- 
elude or limit the personal liability of the contrac- 
tor for labor or materials.*® 


“Labor and materials’ protected generally. The 
statute is not strictly limited to labor or materials 
which add to the value of the improvement or strue- 
ture,?° but cannot be extended to labor or mate- 


from the government,+} 


2. Illinois Surety Co. v. U. S., 212 
Hee ds6, — 129) sCsCxAs 1584. 


3. U. S. v. California Bridge, etc., 
Co., 15258. 559);- Us -S2-v. sAmerican 
Surety Co. A8b6E. T8.9 67 C.ClLA. 5524 
Uneshvin Dens: Fidelity, etessGo., 71 A 
1106, 82 Vt. 94. 


4. U. S., to Use of Stallings, v. 
Starr, 20 F. (2d) 803; U. S. v. Stew- 
art, 288 F. 187 [cert den 44 S.Ct. 5, 
263 U.S. 699, 68 L.Ed. 513]; Babcock 
& Wilcox v. American Surety of New 
. York, 236 F. 340, 149 C.C.A. 472. See 
U. S. v. Montgomery Heating & Ven- 
tilating Co., 255 F. 683, 167 C.C.A. 59 
(suit in behalf of persons furnishing 
labor and materials cannot be main- 
tained when bord does not contain 
provisions prescribed by statute). 


[a] Bond securing performance.— 
(1) Contract to furnish material does 
not obligate contractor to pay for the 
material furnished so as to render 
surety liable to materialmen under 
bond merely securing performance. 
U. S. v. Stewart, 288 F. 187 [cert den 
44 S.Ct. 5, 263 U.S. 699, 68 L.Ed. 513]. 
(2) Bond guaranteeing performance 
under contract to build barges at con- 
tractors’ ‘‘own risk and expense” held 
not to cover laborers’ and material- 
men’s claims, on theory that payment 
thereof was part of performance. U. 
S. to Use of Stallings v. Starr, 20 F. 
(2d) 803. 


5. U.S. v. Stewart, 288 F. 187 [cert 
den 44 S.Ct. 5, 263 U.S. 699, 68 L.Ed. 
513]; Babcock & Wilcox v. American 
Surety Co. of New York, 236 F. 340, 
149 C.C.A. 472. 


[a] Thus, (1) though contract re- 
guired contractors’ bond in accordance 
with Act Feb. 24, 1905, where bond 
was not conditioned to secure pay- 
ment to laborers and materialmen, it 
could not by construction be extend- 
ed to cover their claims. Babcock & 
Wilcox v. American Surety Co. of New 
York, 236 F. 340, 149 C.C.A. 472. (2) 
The fact that the circulars and in- 
structions issued by the department 
inviting bids, and which were made 
part of the contract, required a bond 
so conditioned, did not import such 
condition into the bond given, and the 
sureties thereon are bound only by 
its terms. U. S. v. Stewart, 288 F. 
187 [cert den 44 S.Ct. 5, 263 U.S. 699, 


Independent of the statute 


68 aa Ed. 513]. 


WS. Vode vst Pee ie) etc., Co., 
63 a 581, 78 Vt. 44 


7. Hopkins v. Roget 105 
SE Gils toe ameols 


8. Alfred Richards Brick Co. v. 
Rothwell, 18 App.D.C. 516. 


9. Strong v. American Fence Const. 


Co:., 156 N.E. 92, 245° N.Y. 48: 
10. See Act Aug. 13, 1894, as 
amended by Act Febr. 24, 1905 (40 


USCA § 270); and supra §§ 100-114. 


11. Belknap Hardware & Mfg. Co. 
Yap Ohto River Contract Co., 271 F. 


[a] Effect of contract provisions. 
—Provision requiring the contractor 
to pay all liabilities for labor and 
material, and providing for 10 per 
cent deduction from estimated work, 
does not affect, one way or the other, 
the equitable right of laborers and 
materialmen to payment from the 
funds due the contractor in preference 
to his general creditors. Belknap 
Hardware & Mfg. Co. v. Ohio River 
Contract Co., 271 F. 144. 


12. U S. v. Henningsen, 82 P. 171, 
40 Wash. 87. 


13. Beymer v. Monarch, 129 P. 919, 
23 Idaho 292. 


14. Citizens’ Trust & Guaranty Co. 
v. Farmers’ Bank of Estill County, 
179 S.W. 29, 166 Ky. 234. 


15. Hogan v. Empire State Surety 
Co., 18 Ohio N.P.N.S. 380 (under Gen. 
Code § 341). 


16. Brogan v. National Surety Co., 
38 S.Ct. 250, 246 U.S. 257, 62 L.Ed: 
703, L.R.A.1918D 776 [rev 228 F. 577, 
143 ClCcA. OO) Slike A bOI TAN OS )e gerd 
uitable Casualty & Surety Co. v. 
Helena Wholesale Grocery Co., 60 F. 
(zd) 380; U. S. for Use of Baltimore 
Cooperage Co. v. McCay, 28 F.(2d) 
Wi, Una nVer NOC, Const, Coy ala Bl. 
(2d) 446; Arnold v. U. S. for Use of 
W. 8B. Guimarin .& 2Col., 280) Ey 338 
{error dism 44 S.Ct. 144, 263 U.S. 427, 
68 L.Ed. 371]; U. S., for Use of Sam- 
uel Hastings Co. v. Lowrance, 252, By 
122, 164 CICA. 234 [rev 236 F. 1006]; 
American Surety Co. v. Lawrence- 
ville Cement Co., 110 F. 717; Butler 
UME TC ON Nae ss) on lOl, Clea .0)5 


rials which only incidentally relate to the prosecu- 


WS. v.. Burgdorf, 13 App. D:C: 506: 


WS ve J Burrell \Constr Costs ta= 
wali Fed. 321. 
[a] What rule of construction ap- 


plies.—Liability of sureties on bonds 
given to the United States by public 
contractors to secure the payment of 
laborers and materialmen is to be 
governed by the same liberal rule of 
construction that applies in the asser- 
tion of ordinary mechanic’s liens, 
rather than by the rule which applies 
in the case of special private bonds 
and commercial guaranties, which en- 
titled sureties to have their obliga- 
tions interpreted with great strict- 
fou U. S. v. Burgdorf, 13 App.D.C. 


_[b] Mere technical defenses in ac- 
tion on such a bond will be disre- 


garded. U.S. v. Noel Const: Co., 2 
F.(2d) 446. 
([c] “Construction of building.’— 


Contract to furnish necessary labor 
and materials required ‘in construc- 
tion of building, is one for the con- 
struction of the building within the 
statute where it also provides for 
work to be done and specifies how it 
shall Be done, and government agrees 
to pay for construction of the build- 
ing, and not merely for the labor and 
materials. U. S. v. Murdock, 59 A. 
60, 99 Me. 258. 


17. Fleischmann Const. Co. v. U. 
S. to Use of Forsberg, 46 S.Ct. 284, 
270 U.S. 349, sal L.Ed. 624 [aff 298 F. 


330. (aff 298 F. 320)]. 
18. U.S. v. Hercules Co., 52 F.(2d) 
451, 452. 


“There are reasonable limits even 
to a liberal construction of the stat- 
ute.” U.S. v. Hercules Co., supra. 


19. U. S. v. Illinois Surety Co., 
226 F. 6538, 141 C.C.A. 409 [aff 37 S.Ct, 
614, 244 US. 376, 61 L.Ed. 1206] (ered- 
itors, who had furnished labor or ma- 
terial to government contractor on 
the liability of the contractor and his 
surety, held also to have claim 
against the bankrupt estates of the 
contractor and his assignee). 


20. American Surety Co. v. aw- 
renceville Cement Co., 110 F. 717. 


| [a] Claims allowable.—(1) Claims 
for patterns made by the contractor 
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tion of the work,?! such as labor or material fur- 
nished in the construction or permanent improve- 
ment;?? or in the transportation,?* of the plant or 
the equipment of the contractor, which is capable 
,°* or to claims for the equip- 
A superintendent, performing serv- 


of use in other work 
ment itself.2° 


UNITED STATES 


fixtures.?+ 


ices of a foreman, supplies “labor” covered by the 


bond.?° 


from which to make castings required 
for vessel. Title Guaranty, etce., Co. 
v. Puget Sound Engine Works, 163 
F.. 168,.89 C.C.A. 618 [aff 31 S.Ct.140, 
2L9 WSs 24,55 Lat 72)..) G2) Claims 
for wharfage paid in connection with 
delivery of materials. Title Guaranty 
& Trust Co. v. Puget Sound Engine 
Works, supra. (3) Materials for con- 
struction of false works necessary 
for performance of work. U. Vv. 
Morgan, 111 F. 474. (4) Drills used 
in drilling machines, and used up cur- 
rently by contact with rock to be re- 
moved as part of work, and materials 
therefor. National Surety Co. v. U. 
Semeeore. Dal, L43) ©:C.AN 99). ARAL 
1917A 336 [cert den 36 S.Ct. 721, 241 
U. S. 670, 60 L.Ed. 1230, and rev 38 S. 
Ct. 250, 246 U.S. 257, 62 L.Ed. 703]. 
(5) Coal. supplied to the contractor 
which is used to operate hoisting or 
pumping engines employed in the 
work, (CityivErust, sete.) Cor v.U Ss 
MAKE Poo, 27 G7 C.C7A.7 397k (6) Coal 
used by a building contractor to heat 
buildings, covered by specifications 
requiring him to provide fuel for 
heating while the work is going on. 
U. S. v. U. S. Fidelity & Guaranty Co., 
75 A. 280, 83 Vt. 278. (7) Coal, water, 
and cement furnished dredging con- 
tractor for use in operating dredges 
in performing work. U.S. to Use of 
J. E. Sadler & Co. v. W. H. French 
Dredging & Wrecking Co., 52 F.(2d) 
235. (8) Bill for feed furnished for 
mules used in hauling on and about 
the work. U. S., for Use of Samuel 
Hastings Co., v. Lowrance, 252 F. 122, 
164 C.C.A. 234 [rev 236 F. 1006]. Con- 
tra U. S. v. Fidelity & Deposit Co. of 
Maryland, 169 Iil.App. 1. (9) Claims 
for expense of loading freight. TIlli- 
nois Surety Co. v. John Davis Co., 37 
S.Ct. 614, 244 U.S. 376, 61 L.Ed. 1206 
[aff 226 F. 653, 141 C.C.A. 409]. (10) 
Services in transporting materials. 
DiS nveo. t4-9 Laylori©o:, .268. 685 
{aff sub nom. Taylor v. Connett, 277 
BF. 945]. (11) Dredging to enable 
barges to réach a pier where they 
could be loaded with stone for trans- 
portation to the site of the break- 
water under construction. U. S. v. 
BD. L. Taylor:.Co:;,“supra., (12). Work 
of quarrying stone and transporting 
it to a breakwater. U.S. Fidelity & 
Guaranty Co. v. United States, 34 S. 
Ct. 88, 231 U.S. 237, 58 L.Ed. 200 [aff 
TSO Hoag, Lid C.C. A Wi]. 


[b] Items disallowed.—(1) Coal 
furnished for use in the operation of 
a dredging machine used by a con- 
tractor in the performance of. the 
work. U.S. v. City Trust, etc., Co., 
23 App.D.C. 153 [cert den 24 S.Ct. 856, 
194 U.S. 631, 48 L.Ed. 1159]. (2) Lu- 
bricating oils furnished and used in 
operating a dredge by a government 
contractor for dredging work. U. S. 
V.. City! Trust, 'etc.,;"'Co., 21 App. DiC. 
S69 CS) Coal furnished for use in 
heating plants and in certain of the 
buildings being constructed for heat- 
ing purposes while work for plaster- 


The act protects persons furnishing mate- 
rials in the prosecution of the work, although they 
do not become a part of the permanent structure,?* 
but not a person agreeing to supply materials which 
have never been delivered,?® or one furnishing mate- 
rials which are rejected as defective.?® 


The mean- | statute. 


ing, laying floors, painting, and var- 
nishing was being done. . SiVe URIS 
Fidelity & Guaranty Co., 71 A. 1106, 
82 Vt. 94. (4) Hire of tugboat large- 
ly used in carrying workmen of the 
contractor to and from their work, in 
carrying messages, and to some ex- 
tent in towing-rafts or logs. U.S. v. 
Baltimore Const. Co., 48 Pa.Super. 
502. 


21. American Surety Co. v. Law- 
renceville Cement Co., 110 F. 717. 


223) U2 Si we Morgan; Tit ea 474: 
American Surety Co. v. Lawrenceville 
Cement Co., 110 F. 717. 


23. See infra text and notes 39-42. 


24 jU. S. for Use of Baltimore 
Cooperage Co. v. McCay, 28 F.(2d) 
777; American Surety Co. v. Lawrence- 
ville Cement Co., 110 F. 717. 


25. U.S. v. Morgan, 111 F. 474. 


26. Bankers’, Surety Co. of Cleve- 
land, Ohio, v. Maxwell, 222 F. 797, 
138 (C:ClA.) 3455" Un Sive UL Sernidel= 
ity & Guaranty Co., 123 N.Y.S. 938, 
139 App.Div. 262. 


27. U.S. v. Henningsen, 82 P..171, 
40 Wash. 87. - 


[a] Contractor’s failure to use 
materials does not of itself deprive 
the one supplying them of the reme- 
dies provided. Butler Lumber Co. v. 


U..S.,-73 Ct.Cl. 270. 

28. U.S. v. Murdock, 59 A. 60, 99 
Me. 258. 

29. U.S. v. U. S. Fidelity, ete., Co., 


71 A. 1109, 82 Vt. 103. 


[a]. Use after rejection.—For lum- 
ber of an inferior quality at first con- 
demned, but later used with the in- 
spector’s consent, either in its orig- 
inal condition or by being remilled, 
the liability of the surety would be 
the reasonable value, not exceeding 
the contract price, with the right, un- 
der the express provisions of P. S. § 
2689, to have the benefit of any de- 
fense which mueR be available to its 
principal. . S. Fidelity & 
Guaranty Co., 71 me 1109, 82 Vt. 103. 


30..U. S. v. Jacoby, 61 A. 871, .21 
Del. 576; fC me PLO eh sh Fidelity & 
Guaranty So:,. 71 Al 1106, 82 Vt.o94; 

31. U. S. v. Massachusetts Bond- 


198 BF. 923. 


32. Brogan v. National Surety Co., 
38 S.Ct. 250, 246 U.S. 257, 62 md. 
703, L.R.A.1918D 776 [rev 228 F. 577, 
14S eG Cua = 699 on mladeeuael Oo LicAse too Onl: 
See U. S. v. Kimpland, 93 F. 403 
(person furnishing board and lodging 
to laborers employed on the work 
does not supply either labor or ma- 
terials, within the statute). 


ing & Ins. Co., 


“The bare fact that the supplies 
were furnished to the contractor and 
were consumed by workmen in its em- 


Boarding workmen. 
his workmen, supplies for the boarding house are 
not necessarily covered by the bond,*? but when the 
furnishing of board is necessary and an integral part 
of the work, supplies so furnished are within the 


[§ 102 


ing of “materials” must be ascertained from the 
contract construed in view of the work to be per- 
formed and in the light of the surrounding cireum- 
stances,?° and it is immaterial whether or not mate- 
rials going into the permanent structure constitute 


Where the contractor boards 


ploy would have been immaterial. A 
boarding house might be conducted 
by the contractor . - as an. inde- 
pendent enterprise undertaken solely 
in order to utilize the opportunity for 
separate and additional profit afford- 
ed by the congregation of many labor- 
ers in the particular locality where 
the public work is being performed. 
The laborers might resort to such a 
boarding house in the exercise of in- 
dividual choice in the selection of an 
eating place. Under such circum- 
stances the furnishing of supplies 
would clearly be a. matter independ- 
ent of the work provided for in the 
contract and would not entitle him 
who had furnished the groceries used 
in the boarding house to recover on 
the bond.” Brogan v. National Sure- 
ty Co., 38 S.Ct. 250, 252, 246 U.S. 257, 
62 L.Ed. 703, L.R.A.1918D 776 [rev 
Behe 577, 148°:C.C.A. 99,-L.R.Asi91 TA: 
336]. 


{a]. Thus surety of contractor ex- 
cavating river channel for govern- 
ment was not liable for meals fur- 
nished  subcontractor’s employees, 
where furnishing of board was not 
indispensable to work. Delaware 
Dredging Co. v. Tucker Stevedoring 
Cos; 25 F.(2a) 44, 


33. Brogan v. National Surety Co., 
38 S.Ct. 250, 246 U.S. 257, 62 L.Ed. 703, 
L.R.A.1918D 776 [rev 228 F. 577, 143 
C.C.A: 99, L.R.A.1917A 336]; Equi- 
table Casualty & Surety Co. v. Helena 
Wholesale Grocery Co., 60 F.(2d) 380; 
U. S. to Use of J. E. Sadler & Co. v. 
W. H. French Dredging & Wrecking 
Co. ba, Hs (2d) 235. 


[a] Thus where the work was be- 
ing done at a distance from any set- 
tlement and there were no hotels or 
boarding houses and the contractor 
was compelled to provide board and 
lodging, provisions furnished for use 
in its boarding house are within the 
statute. Brogan v. National Surety 
Co., 38 S.Ct. 250, 246 U.S. 257, 62 L.Hd. 
703, L.R.A.1918D 776 [rev 228 F. 577, 
143 C.C.A. 99, L.R.A.1917A 336]. 


[b] That provisions could have 
been secured elsewhere held no de- 
fense, where there were no independ- 
ent boarding houses. Equitable Ca- 
sualty & Surety Co. v. Helena Whole- 
sale Grocery Co., 60 F.(2d) 380. 


[c] Method of collecting for meals 
supplied held immaterial, in view of 
necessity for establishment of board- 
ing houses by contractors. Equitable 
Casualty & Surety Co. v. Helena 
Wholesale Grocery Co., 60 F.(2d) 380. 


{d] Furniture, etc.—Surety is li- 
able for supplies for buildings, din- 
ing rooms, furniture, and means of 
provisioning workers, where the work 
was to be performed miles from any 
town, and would take months to com- 
plete. Owen v. U. S., oe Pi. 816568 
Colo. 159; McPhee v. U. , 174 P. 808, 
64 Colo. 421. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 102-103], 


Rental of equipment. 


was being erected.*¢ 


Repairs of equipment. It has been both affirmed,?? 
and denied,** that the statute applies to incidental 
repairs to the contractor’s equipment. 


Transportation of materials or equipment. While 
as used in the statute, has 
been held not to include the ordinary claims of a 
publie carrier for freight,?® or demurrage,*® it has 
been held that transportation of materials, by truck- 
men or others, for short distanees may be considered 
as falling within the meaning of these terms,*! and 


“labor” and “materials,” 


34. Illinois Surety Co. v. John Da- 
vis Co., 37 S.Ct. 614, 244 U.S. 376, 61 
L.Ed. 1206 [aff 226 F.°653, 141 C.C.A. 
409]; Holloway & Dupont Dredging 
Co. v. Des Rocher & Watkins Towing 
Cor, 57 F..(2a)_ 864: 


[a] Thus government contractor 
and the surety on his bond are liable 
for a rental of scows hired by a sub- 
contractor to transport materials to 
the place of work, where such scows 
were necessary and could not other- 
wise be obtained. Taylor v. Connett, 
274- F945: [aff sub nom. U.S. vs. Ds Iu 
Taylor Co., 268° F. 635]. 


[b] Rule applied to rent of a der- 
rick or lighter used in transporting 
stones for use in the performance of 
a government contract. «8... Vs, Port 
Deposit Quarry Co., 272 F. 698 [error 
dism 277 F. 1019]. 


35. U. S. v. D. L. ‘Taylor Co.,/268 F. 
635 [aff sub nom. Taylor v. Connett, 
277 F.. 945]. 


36. U. S. v. Fidelity, ete., 
N.Y.S. 752, 86 App.Div. 475. 


37. American Surety gies v. Law- 
renceville Cement Co., 110 F. 717. 


38. National Surety Co. v. U. S., 
228 EF. 677,143 C.C.A.. 99, L.R.A.1917A 
336 [cert den 36 S.Ct. 421, 241 U.S: 
670, 60 L.Ed. 1230, and rev 38 S.Ct. 
250, 246 U.S. 257, 62 L.Ed. 703]; U.S. 
v. City Trust, ete., Go.,. 23 ~App; D.C. 
153 [cert den 24 S.Ct. 856, 194 U.S. 
631, 48 L.Ed. 1159]. 


39. U.S. v. Hercules Co., 52 F.(2da) 
451; Mandel v. U. S., 4 F.(2d).629 
[mod sub nom. U. S. v. Columbus Cir- 
cle Const. Corporation, 284 F. 155, and 
cert den 45 S.Ct. 515, 268 U.S. 698, 69 
L.Ed: 1163]; American Surety Co. v. 
Lawrenceville Cement Co., 110 F. 717; 
U.S. v. Hyatt, 92 F. 442, 34 C.C.A., 445. 


[a] Rule applied to hire of scows. 
U. S. v. Conkling, 135 F. 508, 68 C.C.A. 
220. 


[b] Advances of freight made to 
earrier by transfer company hauling 
materials are not recoverable. Title 
Guaranty, ete, Co. v. Puget Sound 
Engine Works, 163 F. 168, 89 C.C.A. 
618 [aff 31 S.Ct. 140, .219 U.S. 24, 55 
L.Ed. 72]. 


49. Mandel v. U. S., 4 F.(2d) 629 
[mod sub nom. U. S. v. ‘Columbus Cir- 
cle Const. Corporation, 284 F. 155, and 
cert den 45 S.Ct. 515, 268 U.S. 698, 69 
L.Ed. 1163]. See U. S. v. American 
Surety Co., 21 Pa.Super. 153 (where 
a claim for demurrage had been dis- 
allowed by the lower court). 


41. U.S. v. Illinois Surety Co., 226 


Co., 83 


“Labor and materials,” as 
used in the statute, have been held to include the 
rental of equipment with which to perform the work 
under the contract,*4 and to repairs on rented equip- 
ment;°° but it was held that the surety is not lia- 
ble for the contract price of a lighter and crew fur- 
nished to the contractor, and used by him in trans- 
porting materials to the place where the building 


UNITED STATES 


surety.** 


F. 653, 141 C.C.A. 409 [aff 37 S.Ct. 614, 
244 U.S. 376, 61 L.Ed. 1206]; Ameri- 
can Surety Co. v. Lawrenceville Ce- 
ment Co.3):110" ER.) TL7: 


{a] Thus, claims for towing in the 
delivery of materials and for hauling 
materials by local transfer company 
are within the statute. Title Guar- 
enty, etc., Co. v. Puget Sound Engine 
Works, 163 F. 168,:89 C.C.A. 618 [aff 
31 S.Ct. 140, 219 U.S. 24, 55 L.Ed. 72). 


42. U.S. v. Morgan, 111 F. 474; U. 
S. v. Hegeman, 54 A. 344, 204 Pa. 438. 


43. Title Guaranty & Trust Co. of 
Scranton, Pa. v. Crane Co., 31 S.Ct. 
140,. 219 U.S. 24, 55 L.Ed. 72 [aff 163 
ml G8; SOC. CrA” 6LSiis2 Wee Sieve. Drenc, 
236. E., 771. 


Assignee of contract see supra text 
and note 96. 


44. U.S. v. D. L: Taylor Co., 268 F. 
635 [aff 277 EF. 945]. 


45. Mankin v. U. S., 30 S.Ct. cite 
215 US Soo; 0oe Wu bd. 85s WS: 
American Surety Co., 26 8.Ct. 168, 200 
U.S. 197, 50 L.Ed. 437; Utah Const. 
Co. v. U. S., to Use of ‘Lindstrom, LS 
F.(2d) 21 [cert den 47 S.Ct. 344, 273 
U.S. 745, 71 L.Ed. 870]; Smith v.-Mo- 
sier, 169 K.. 430. See U. S. v. City 
Trust, ete., Co., 21 App.D.C. 369 (as- 
sociation by a contractor for public 
work who has given a bond as re- 
quired by the act of another person 
with him in the performance of the 
contract does not make the firm so 
constituted subcontractors so as to 
take those furnishing materials to 
the firm out of the protection of the 
statute). 


{a] Materials held not within con- 
tract.—In action on contractor’s bond, 
coal scoop and wheelbarrow furnish- 
ed heating subcontractor held not 
“fire tools’? within subcontract. U.S., 
for Benefit of Rhode Island Covering 
Co., v. James Miles & Son Co., 55 F. 
(2d) 249. 


[b] Amount of recovery.—One who 
had rented barges to a subcontractor 
for use on the contract, and who re- 
covered from the surety on the prin- 
cipal contractor’s bond for repair 
enarges and transportation to and 
from the work, cannot recover for the 
use of the barges by the principal con- 
tractor, after the subcontractor had 
failed, at a rate of compensation 
greater than that he was entitled to 
under his agreement with the subcon- 
tractor. .U..S. v. D. lL. Taylor Co., 268 
F. 635 [aff sub. nom. Taylor v..Con- 
nett, 277 F. 945]. 


46. U. S. for. Use of Baltimore 


[§ 103] ¢. Subcontracts. 
required by the statute covers labor and materials 
furnished to,*® or by,*® a subcontractor, even though 
the subcontract was let in violation of the general 
contract,*7 or was for an extra ordered by the gov- 
ernment under its right to change the contract,*® 
and liability to laborers employed by a subcontractor 
cannot be avoided by agreement between the con- 
tractor and the subcontractor,*® or by posting no- 
tices that the contractor is not responsible,®°® or by. 
payment to the subcontractor.®! 


(65. C. J.J], 1827. 


that the statutory bond will protect outlays for 
freight and demurrage paid by the person furnish- 
ing ‘the materials.4? 


Assignee of a claim for labor or materials is, how- 
ever, protected by the bond,** but-one loaning money 
with which to pay workmen is not an assignee of their: 
claims so as to be entitled to recover it from the 


A bond eonditioned as 


It has been held 


Cooperage Co. v. McCay, 28 F.(2d) 
777; Utah Const) Co. v--U; Ss to Use 
of Lindstrom, 15 F:(2d) 21 [cert den 
47..$.Ct.9344; 273..U.S. .745,. 71, Lhd: 
870]; Chicago Bonding & Surety Co: 
v..U. S., 261 F. 266. 


[a]. Who are’ subcontractors.— 
Persons. who agreed.to superintend 
work, reorganize labor force, and fur- 
nish necesSary finances for comole-: 
tion of work, for a commission on 
their gross outlay, and an. assign- 
ment of p>yments under the contract, 
and a right to use a sum alre-dy 
earned, were not subcontractors fur- 
nishing labor and materiais. Hord- 
away & Prowell v. National Surety. 
Co., 150 F. 465, 80 C.C.A. 283 [aff 29 
S.Ct. 202, 211 U.S. 552, 53. L.Ed. 321]. 


| 47. U. S. for Use of Baltimore 
Cooperage Co., v. McCay, 28 F.(2d) 


[a] Bule applied to subcontract 
let in violation of general contract: 
requiring government’s written ap- 
proval and not expressly relating to: 
general contract and containing no 
provision for assignment. S.. for 
Use of Baltimore Cooperage Co. v.° 
McCay, 28 F.(2d) 777. . But .see Mo- 
sier v. Kurchhoff, 101 N.Y.S. 643, 51 
Misc. 432 (under contract prohibiting’ 
transfer of any interest therein and 
providing that transfer should cause 
annulment of contract, so far as Unit-°* 
ed States was concerned, one fur-' 
nishing materials to subcontractor‘ 
did. not have claim covered by the 
bond). 


43. U. a Vv. Fleischmann Const. Gor, 
298 EF. 320 [aff 298 F. 330, error al- 
lowed 263 F. 1020, aff 46 S.Ct. 284, 270 
U.S: 349; 70 L.Hd. 624]. °°: 


49. Bartlett & Kling v. Pines: 249 
We d2 ey LOLs ©. CALA S300 


50. Bartlett & Kling v. Difiey, su- 
pra. 

51. Smith v. Mosier,'169 F. 430; 
Strong v. American Fence Const. Co., 


156 N.E. 92, 245 N.Y.. 48. 


[a] Notice of claims.—(1) The re- 
covery on the bond of a contractor 


fora public work for labor and mate- 


rials furnished .a subcontractor is 
not limited to the amounts remaining 
unpaid to the subcontractor when no- 
tice was given of outstanding claims... 
Mankin wi Us, S., 30S: Ct. 174 sot babies: 


533, 54 L.Ed. 315-[aff 158 EF. 1021, 86 


C.C.A. 672]. (2) When a contractor 
paid a subcontractor all the contract 
price for brick he was supplying for 
the work, except one installment, al- 


though he knew he was getting the 


1828 [65 C.J.] 


that the surety is hable for the subcontractor’s prof- 
its as well as the value of labor and materials fur- 
nished by him,°? and that the surety is liable to one 
furnishing labor and materials to a subcontractor 
for the compensation which the subcontractor agreed 
to pay.>® When a subcontractor gives a bond, the 
contractor may recover thereon amounts paid third 
persons for work done for the subcontractor.°* 


Failure to give bond. A subcontractor’s laborers 
or materialmen damaged by the failure of the con- 
tractor to furnish a bond as required by the stat- 
ute, have a right of action against the contractor,°® 
but can recover no more than if a bond had been 
given,°® the burden being on the contractor, how- 
ever, to prove claims of others reducing the amount 
recoverable.°®? 


{§ 104] 3. Release of Surety. The surety on a 
government contractor’s bond is not released by an 
extension of the time of performance,°* at least 
where the bend secures performance during any 
period of extension,®® and cancellation of the con- 
tract for the contractor’s default does not release 
the surety from liability for the loss sustained,®® 
even though a new contract with a third person is 
for substantially different work.®! The failure of 
the treasury department to withhold any part of 
a payment due to a government contractor on ac- 
count of a claim of the United States against him 
for a prior breach of the contract, as authorized and 
requircd by statute,®°* does not release the sure- 


brick from a materialman, he and the 58. 
surety on his bond are liable on the| Hawaii Fed. 321. 
bond to the materialman for the pur- 59. 


chase price of the brick so furnished 
the subcontractor, although the mate- 
rialman gave no notice to them of the 
subcontractor’s default, until after 


€3. 


UNITED STATES 


U. S. v. Burrell Constr. Co., 3 


U. S. v. U. S. Fidelity & Guar- 
anty Co., 75 A. 280, 83 Vt. 278. 


U. S. v. Stone, Sand & Gravel 
COL PRT 3210 1 00nC@sAcw Gps: 


/ c 


¥ 


[§§ 103-104 


ties on the ereditor’s bond from liability for such 
claim.** The surety is not released from liability 
for labor and materials, by variations of the con- 
tract which might relieve it from lability to the 
United States,¢* when the general character of the 
work or of the materials is not changed,®® and the 
surety is not injuriously affected by the changes,°® 
and, in any event, is not released from lability for 
the labor and materials furnished under the original 
contract,®? but is not liable for additional work 
amounting to a departure from the original contract, 
rather than a mcdification of its details,°* even if 
the contract permits changes to be made.°® The 
surety is not released from liability for such elaims 
because other persons were associated with. the ¢on- 
tractor as partners in carrying out the contract,’°® 
or, where the contractor is a partnership, because 
there has been a change in its membership with- 
out the knowledge of the materialman,’! or because 
the contractor assigned the contract,‘? at least where 
the surety is not thereby damaged.?* The gen- 
eral rule that an extension of the time of payment 
without the surety’s consent discharges the sure- 
ty,* does not apply to such elaims,’® at least where 
the extension is not in excess of customary credit,*® 
and no loss to the surety is shown.77 Proof of such 
a claim against the estate of the contractor in bank- 
ruptey does not release the surety,*?® and claimants 
are not estopped by acts in reference to their claims 
which do not affect the surety or lead it to do, or 


plies for additional roads, incre ssing 
total cost allowed by government 
from agreed price of $48,115 to $78,- 
258. U. S. Fidelity & Guaranty Co. 
v. U. S. to Use of Smoot, 54 App.D.C. 
342, 298 F. 365. 

UUs. 6. 


the contractor had settled with him, 
and he had been adiudged a bank- 
rupt. Heine Safety Boiler Co. v. U. 
S:,, 35 App.D.C. 273. 


.-§2. Burton v. Frank A. Seifert 
Plastic Relief Co., 61 S.E. 933, 108 Va. 
338. See U. S. v. Fleischmann Const. 
Co., 298 F. 320 [aff 298 F. 330, error 
ellowed 298 F. 1020, aff 46 S.Ct. 284, 
270 U.S. 349, 70 L.Ed. 624] (where 
general contractor contracted with 
subcontractor to do work itself for 
the account of the subcontractor at 
actual cost, the subcontractor ws 
entitled to the profit, where the 
» amount ellowed by the government ex- 
ceeded the cost). 


Sos ental Const. Cow Vea Ur 6:5) iLO 
Use of Lindstrom, 15 F.(2d) 21 [cert 
den 47 S.Ct. 344, 273 U.S. 745, 71 L.Ed. 
870]. 


[a] Thus, allowance of agreed 
rental for tug during period of dis- 
use under agreement with subcon- 
tractor for payment until tug could 
be floated out of river held not un- 
reasonable. Utah Const. Co. v. U. S., 
to Use of Lindstrom, 15 F.(2d) 21 
{cert den 47 S.Ct. 344, 273 U.S. 745, 
71 L.Ed. 870]. 


54 Newport Contracting & Wn- 
gineering Co. v. Globe Indemnity Co. 
of New York, 131 A. 323, 149 Md. 207. 


55. Strong v. American Fence 
Const. Co., 156 N.E. 92, 245 N.Y. 48. 


5G Strong v. American Fence 
Const. Co., supra. 


57. Strong v. 
Const. Co., supra. 


American Fence 


v. Maloney, 4 App.D.C. 505, 22 Wash. 
Law Rep. 785. 


61. U.S. v. U. S. Fidelity & Guar- 
anty Co:, 35 S.Ct. 298, 236 UiS. 512.59 
ee 696 [aff 194 BF. 611, 116 C.C.A. 


62. 18 U. S. St. at L. 481, ¢ 149 (31 
USCA § 227). 


63. U.S. v. Ennis, 132 F. 133. 


64. U.S. v. California Bridge, etc., 
Co., 152 F. 559 (change in the site of a 
building). 


Release of surety by changes in 
ecntract penerally see Principal and 
Surety, §§ 197-212. 


65. U. S. for Use of Baltimore 
Cooperage Co. v. McCay, 28 F.(2d) 
uf dan, Us S. v. National Surety Co., 92 


[a] Rule applied.—Contractor’s 
surety on government contract for 
erection of observation towers held 
liable to subcontractor for additional 
expense of fabricating material for 
shelters, not called for by contract. 
U. S., for Use of B2ltimore Cooperage 
QO Vee NiCCay, 28 nea) kal. 


66. Graham v. U.S., 188 F. 651, 110 
C.C.A. 465 [aff 34 S.Ct. 148, 231 U.S. 
474, 58 L.Ed. 319]. 


67. Equitable Surety Co. v. U. S. 
to Use of W. McMillan & Son, 34 S. 
Ct. 803, 234 U.S. 448, 58 L.Ed. 1394. 


68. U.S. Fidelity & Guaranty Co. 
v. U. S. to Use of Smoot, 54 App.D.c. 
342, 298 F. 365. 


[a] TIlustration.—Surety is not li- 
able to materialmen furnishing sup- 


U. S. Fidelity & Guaranty Co. 
v. U. S., to Use of Smoot, supra. 


70. City, Trust,” ete; "Co. veeUsese 
Tate RUS bei CC Ano oue 
7a U. S. v. Hegeman, 21 Pa.Super. 
72. U.S. v. Illinois Surety Co., 226 


F. 643, 141 C.C.A. 409 [aff 37 S.Ct. 614, 
244 U.S. 376, 61 L.Ed. 1206]. 


{a] Surety is liable for labor and 
materials furnished original eon- 
tractor or his assignee. U. S. v. Illi- 
nois Surety Co., 226 F. 653. 141 C.C.A. 
409 [aff 37 S.Ct. 614, 244 U.S. 376, 61 
L.Ed. 1206]. 


73. U.S. v. Illinois Surety Co.. su- 
pra. : 


74 See Principal and Surety § 216. 


75. Heine Safety Boiler Co. v. U. 
Sy sb App wD .C.27 3: 


{a] Taking note.—A surety is not 
released from liability to a subcon- 
tractor by the taking by the latter 
of a note from the contractor for his 
claim due in three months, but which 
did not mature until final settlement 
had been made between the contractor 
and the United States and a few days 
after receivers in insolvency had been 
appointed for the contractor. U. S. 
v. U. 8. Fidelity & Guaranty Co., 172 
F. 268 [aff 178 F. 692, 102 C.C.A. 192]. 


76. U. S. v. Lynch, 192 F. 364. 
77. U.S. v. Lynch, supra. 
78. Title Guaranty & Surety Co. v. 


UO. S., 187 FB. 98, 109° C.CA01 106. fate 
ve nom. U. S. v. Schofield, 182 F. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 104-106] 


omit to do, anything.*® Claiming an excessive 
amount does not defeat the right to enforce the bond 
for the amount fairly due.*° 


[§ 105] 4. Payment and Set-Off. The obligation 
to make prompt payment does not require the sure- 
ty to make payment before it is due.*+ In an action 
on a contractor’s bond, payments to a creditor which 
have not been applied by the parties will, under the 
rules as to the application of payments,®? be applied 
on an older unsecured account rather than that sued 
on. An amount paid to one furnishing labor or ma- 
terial to a subcontractor will be deducted from the 
subeontractor’s own claim.** The contractor and his 
surety may sct off against the claim of a subcontrac- 
tor damages from the subcontractor’s delay,*® or 
defective work,®® but they cannot set off a claim 
for a materialman’s delay in furnishing materials 
to a subcontractor when the subcontractor makes no 
such elaim.** 


[§ 106] 5. Actions—a. In General. The statute 
provides that persons furnishing labor or materials 
for public buildings or puble works may intervene 
in any action instituted by the United States on the 


79. Illinois Surety Co. v. John Das ee LIO5L33 WU. Sa St. at Le 811°" 40 
wise ST, S. Cie 64. 244.078.7376, 61 Lal USCA. §.270).. 
Ed. 1206 [aff 226 F. 653, 141 C.C.A. [a] 
409]. spective, 

fa] Thus, claimants were not és- 


topped by filing claims in bankruptcy 
against contractor and assignee of 
contract, by stating single account 
covering claims against both, by par- 
ticipating in activities of creditors’ 
committee, or by recommending, in 
answer to an inquiry, that receiver in 
bankruptcy complete contract. Illi- 
nois Surety Co. v. John Davis Co., 37 
S.Ct. 614. 244 US. 376. 61 L.Ed. 1206 
{aff 226 F. 653, 141 C.C.A. 409]. 


so. U.S. Fidelity & Gu2tranty Co. 
Wan. Sa So set 85, Zool W.Si2375 58 
L.Ed. 200 [aff 189 . 339, 111 C.C.A. 
asl’. 1266]. 


s1. U. S. v. American Surety Co., 
21 Pa.Suver. 153 (holding, therefore, 
that when contract between contrac- 


80 Vt. 84. 
[b] 


thousand dollars, 


Mullin v. U. S., 


Fidelity, ete., 


UNITED STATES 


Amendatory act is not retro- 
and does not preclude 
action by a creditor in a state court 
on a bond given prior to the amenda- 
tory act to enforce rights acquired 
prior to such statute. 
Phee; 118° P2996," 5" Colo. 425; U.S: 
v. Scofield Co., 21 PA LDUSty OO. Wise 
v. U. S. Fidelity, etc., 


Under original act, (1) action 
was maintainable in federal 
when matter in dispute exceeded two 
as one arising un- 
der the laws of the United States. 
LOS MINN hs 248. Coat 
677 [error dism 22 S.Ct. 
(2) Right of action might be 
enforced under laws and practice and 
in courts of state. 


Co., 63 A. 


[65 C.J.] 13829 


bond; that if no suit is brought by the United States 
within six months from the completion and settle- 
ment of the contract, persons supplying labor and 
materials, upon application and affidavit to the de- 
partment under whose direction the work has been 
executed that labor or materials have been supplied 
for which payment has not been made, shall be fur- 
nished a copy of the contract and bond upon which 
they shall have a right of action and shall be an- 
thorized to bring suit in the name of the United 
States,°* in the federal court,®® for the district in 
which the contract was to be performed, and not 
elsewhere,®® but.that only one action shall be brought, 
and any creditor may file his claim therein and that 
notice of the pendency of the action shall be given 
to known ereditors, and published.®! The right of 
action thereby given is a creature of the act and 
the prescribed mode of enforcing it cannot be dis- 
regardcd,®? and in a suit by one furnishing labor or 
materials, the jurisdictional conditions, must be com- 
pled with,®? but the requirements as to notice,?# 
and as to filing an affidavit, and obtaining a certi- 
fied copy of the bond,®® are not jurisdictional, and 
personal notice is not required in the absence of 


state court until reduced to judgment 
in federal court. People v. Metropoli- 
tan Surety Coyo105 N.E. 199) 25) Ney. 


fain Se eas den 106 N.E, 1038, 212 N.Y. 


[b] Process on intervening peti- 
tions.—It seems that failure to issue 
process on intervening petitions, or 
Bive notice thereof, does not affect 
court’s jurisdiction. Ex parte South- 
western Surety Ins. Co., 38 S.Ct. 430 
(denying prohibition on ground that 
questions were completely foreclosed 
by settled interpretation of statute). 


94 U. S., for Use of Alexander 
Bryant Co., v. New York Steam Fit- 
ting, Coz, 35. S;Ct 10855235 Wess 8275159 
L.Ed. 253; U.S., for Benefit of Rhode 
Island Covering Co., v. James Miles & 
Son Co.,-55) Pid). 249: U.S. vs Cone 
ners, 295 F521; U. S. v. Scheurman, 
U. S. v. U._S.| 2183 F. 915: Vermont Marble Co. v. 
581, 78 Vt.| National Surety Co., 213 F. 429, 130 


U. S. v. Mc- 


Co., 66 A. 809, 


court, 


940, 46 L.Ed. 


: A 445, C.C.A. 65 [error dism 36 S.Ct. 450, 242 

tor and materialman provided for pay- 5 - 450, 2: 
ment to materialman when contractor £0. Act Aug. 13, 1894 (28 U. S. St. | U.S. 687, 60 L.Ed. 1236]; U.S. v. Unit- 
was paid, materialman could not sue|at L. 278), as amended by Act Febr. |¢d Surety Co., 192 F. 992. See Mer- 
surety before contractor was paid).|24, 1905 (33 U. S. St. at L. 811; 40|chants’ Nat. Bank of New Haven, 
USCA § 270). Conn., v. U. S., 214 F. 200, 180 C.C.A. 
82. See Payment §§ 106-122. 548 (suit must be brought a sufficient 
83. Delaware Dredging Co. v. [a] Amendment (1) is not retro-)length of time before the expiration 


Tucker Stevedoring Co., 25 F.(2d) 44. 


84 Wanner v. Louis Wanner, Jr., 
Inc., 300 F. 376; U. S. v. Empire State 
Surety Co., 197 F. 429. 


85. U.S., for Use of Baltimore Co- 
~ operage Co., v. McCay, 28 F.(2d) 777; 
U. S. v. Fleischmann Const. Co., 293 
320 [aff 298 F. 330 (error allowed 298 
F. 1020, aff 46 S.Ct. 284, 270 U.S. 349, 
70 L.Ed. 624]. 


86. U. S., for Use of Baltimore 
Cooperage Co., v. McCay, 28 F.(2d)° 
Ce 

87. U. S. v. Empire State Surety 
Co., 197 F. 429. 


ss. Act Aug. 13, 1894 (28 U. S. St. 
at L. 278), as amended by Act Febr. 
24, 1905 (33 U. S. St. at L. 811; -40 
USCA § 270). 


[a] Under original act, action was 
properly brought in the name of the 
United States ee cu brought in state 
eourt. U.S: GS: Fidelity, etc., 
Co., 63 A. 581, “7g Vt. 445. 


89. Act Aug. 13, 1894 (28 U. S. St. 
at L. 278), as amended by Act Febr. 


[65 C. J.—84] 


active. U.S. v. Scofield Co., 191 F. 944 
[aff sub nom. Title Guaranty & Sure- 
ty Co. v. U. S.;-33 S.Ct. 614, 228 U.S. 
567, 57 Ld. 969]; U.S. Fidelity, etc., 
COV. Un Sy 2S) See G09 209) U.95.5.065 
52 L.Ed. 804. (2) Where a contract 
was made and the bond given prior to 
the passage of such amendment, a 
subcontractor, although he furnished 
labor and materials afterward, may 
maintain a suit against the surety in 
the district of the surety’s residence. 
U. S. v. Scofield Co., supra. 


91. Act Aug. 13, 1894 (28 U. S. St. 
at L. 278), as amended by Act Febr. 


24, LI Sue Use Ss ot. ate lu, O11; 4050S 
CA § 270). 
92. Miller v. American Bonding 


Co:, °42'S:Ct. 98,°257 U.S. 304, 66 Lind, 
250 [aff 262 F. 102 (aff sub nom. U. 
S. v. Welles, 256 F. 545)]; People v. 
Metropolitan Surety Co., 105 N.E. 99, 
211 N.Y. 107 [rearg den 106 N.E. 1038, 


Dalkey SINT Yscn Dial 
93. U.S. v. Merrick, 215 F. 256. 
{a] Proceedings in state courts.— 


Claim of materialman cannot be as- 
serted in insolvency proceedings in 


of the year to allow for the required 
publication and objection that notice 
has not been published mz2y be raised 
by appearing specially and moving to 
set aside the service of the summons 
and complaint, as well as by answer). 
Contra U. S. v. Merrick, 215 F.-256; 
U. S. v. Stannard, 206 F. 326. 


[a] Sufficiency of notice. — (1) 
Statute is satisfied where there is no 
showing that any claimant failed to 
receive notice in time to intervene. 
U. S. v. United Surety Co., 226 F. 985. 
(2) Notice held sufficient. U. S. v. 
Illinois Surety Co., 228 EF. 304, 142 
C:.C.A. 596. 


95. Title Guaranty & Trust Co. of 
seranton, ea.) Va Cranen@on sales s Ou 
140, 219 U.S. 24, 55 L.Ed. 72 [aff 163 
HY 168, 89°C.C.A. 618] U. Si v. Massa= 
chusetts Bonding & Ins. Co., 198 F. 
923; U. S. v. Hegeman, 21 Pa.Super. 
459; U. S. v. American Surety Co., 
21 Pa.Super. 153. See Purington y. 
U. S., 126 Ill.App. 323 (an action may 
be maintained by a subcontractor 
against a contractor if a copy of BS 
bond and contract referred to in suci 
provision has been obtained, notwith- 


. 
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an order of court,?* and need be given only to credi- 
tors actually known to plaintiff.°7 These condi- 
tions do not apply to suits brought by the govern- 
ment in its own behalf.°® Except as modified by 
statute, the practice and procedure follows the 
course of the common law.®® <A suit by one furnish- 
ing labor or materials’ cannot be maintained when 
the bond does not contain the provisions for the 
protection of such persons required by statute,’ or 
where the contract is not one to which the statute 
applies, even though the bond does contain the stat- 
utory conditions;? but it has been held that the re- 
quirement as to bringing the suit in a federal court 
and not elsewhere applies to an action by a sub- 
contractor’s materialman, based on the contractor’s 
obligation to furnish a bond when none was fur- 
nished.* A suit on the bond may be brought by 
an assignee of a claim for labor. The action should 
be brought at law,° and not in equity.® As the stat- 
ute provides that only one action shall be brought, a 
second suit on the same bond cannot be maintained,’ 
but a suit brought in conformity to the statute will 
not be stayed because of the subsequent commence- 


standing no affidavit such as is there-j] er Contract Co., 


in mentioned has been filed). 


fa] The object of filing the affi- 
davit is simply to secure a copy of 


[a] 


UNITED STATES 


264 EH 36.763 
Merrick, 215 F. 256. 


Common-law action of cove- 
nant (1) in which judgment for 


Se 


“a 


[§§ 106-107 a 


ment of a suit by the United States.* Recovery may 
be had in one action for labor and materials fur- 
nished in different districts.? As in actions gen- 
erally,!° claimants are not entitled to separate trials 
as a matter of right.1! Compliance with formal re- 
quirements as to the mode of cancelling a contract 
is not a condition precedent to an action on the con- 
tractor’s bond when the contractor refuses to pro- 
ceed with the work.12, Under the statute requiring 
cartage of imported merchandise to be done by con- 
tract. under such regulations for the protection of. 
the owners and of the revenue as the secretary of 
the treasury may prescribe,?* the bond required by 
the secretary of the tréasury may be sued on by 
owners of the merchandise.+* 


[§ 107] b. Time for Suit. The statutory condi- 
tion to the right of those supplying labor and. ma- 
terials to sue on the bond of.a contractor for a pub- 
lic building or public work, that no suit shall have 
been brought by the United States within six 
months,!® is jurisdictional,'® and an action brought 
before the expiration of such period is premature,** 


U.S. 427, 68 L.Ed. 371 [dism error 280 
F. 338]; Miller v. American Bonding 
Co., 42 S.Ct. 98, 257 U.S. 304, 66 L.Ed. 
250 [aff 262 F. 103 (aff sub nom. U. 


LOGeSH ae 


the 


the contract and bond. U.S. v. Hege- 
man, 21 Pa.Super 459. 


[b] Waiver of requirements.—Re- 
quirement for affidavit may be waiv- 
ed, as may also requirement for de- 
lay of six months before furnishing 
copies of contract and bond. U.S. v. 
Merrick, 215 F. 256 


96 U.S., for Benefit of Rhode Is- 
land Covering Co. v. James Miles & 
Son Co., 55 F.(2d) 249. 


97. U.S. v. Mitchell, 215 F. 263 
[appeal dism sub nom. Illinois Surety 
Co. v. Miller, 87 S.Ct. 112, 242 U.S. 
614, 61 L.Ed, 528]. 


98. U.S. v. McGee, 171 F. 209; In 
re Empire State Surety Co., 190 N.Y. 
S. 209, 115: Misc. 745. 


oe Purington v. U. S., 126 I1l.App. 
323. ‘ 
1. U.'S., to use of Zambetti, v. 


American Fence Const. Co., 15 F.(2d) 
450 [aff 15 F.(2d) 449]; U.S. v. Mont- 
gomery Heating & Ventilating Co., 
255 E. 683, 167 C.C.A. 59. 


2. U. S. v. Empire State Surety 
Co., 100 N.Y.S. 247, 114 App.Div. 755; 
Penn Iron Co. v. Wm. R. Trigg Co., 
56 S.E. 329; 106 Va. 557. 


[a] Reason for rule.—At common 
law. an obligation to which a person 
is neither. a party nor a privy fur- 
nishes no protection nor security to 
such person. U.S. v. Empire State 
Surety’ Co., 100 N.Y.S. 247, 114 App. 
Divs S755. 


3. Strong v. American Fence Con- 
struction Co., 218 N.Y.S. 51, 218 App. 
Div. 168 [rev 214 N.Y.S. 433, 126 Misc. 
690]. 

4.. Bartlett & Kling v. Dings, 249 
FB, 322,:161 C.C.A. 330. 


5. Arnold v. U. S. for Use of W. B. 
Guimarin & Co., 44 S.Ct. 144, 263 U.S. 


427, 68 L.Ed. 371 [dism error 280 F. 
338]; Miller v. American Bonding 
Go., 42°S.Ct...98, 257 2U.S.. 304,) 66) Li. 


Ed. 250 [aff 262 F. 103 (aff sub nom. 
U. S. v. Welles, 256 F. 545)]; Illinois 
Surety Co. v. Peeler, 36 S.Ct. 321, 324, 
240 U.S. 214, 228, 60 L.Ed. 609; Belk- 
nap Hardware & Mfg. Co. v. Ohio Riv- 


amount due the use plaintiff may be 
assessed, instead of an action under 
the statute in which judgment is ren- 
dered for the penalty of the bond, is 
an appropriate and proper remedy to 
enforce the bond of a contractor for a 
public building. Purington v. U. S. 
126. .I1LApp. 3233 U..S.v. U.S. Fidel- 
ity, etc., Co., 63 A. 581, 78 Vt. 445. 
Such action is, properly brought in 
the name of the United States as 
eovenantee, U. S. v. U: S. Fidelity, 
etc., Co., Supra. 


6. Miller v: American Bonding Co., 
42 S.Ct. 98, 257 U.S. 304, 66 L.Ed. 250 
[aff 262 EF. 103 (aff sub nom. ,U. S. 
v. Welles, 256 F. 545)]; Arnold v. 
U. S. for Use of W. B. Guimarin & 
Co., 44 S.Ct, 144, 263 U.S. 427, 68 L. 
Ha. 371 (dism error 280 F. 338]; Belk- 
nap Hardware & Mfg. Co. v. Ohio Riv- 
er Contract Co., 271 F. 144. Contra 
U. S. y. Tlinois Surety Co., 228 F. 
304, 142 C.C.A. 596; Illinois Surety 
Conver U eS ae le. Mao sO: 


7% Mandel v. U.'S., 4 F.(2d). 629 
[mod on other grounds sub nom. U. S. 
v. Columbus Circle Const. Corpora- 
tion, 284 F. 155 (cert den 45 S.Ct. 515, 
268 U.S. 698, 69 L.Ed. 1163)]; U. S. 
v. Welles, 256 F. 545 [aff sub nom. 
Miller v. American Bonding Co., 262 
F. 103 ‘(aff 42 S.Ct. 98, 257 US. 304, 
66 L.Ed. 250) ]. 


[a] Prior to amendment, (1) the 
statute conferred an independent 
right of action in favor of each credi- 
tor of the principal of the bond hayv- 
ing a claim thereunder. U.S. v. Perth 


Amboy Shipbuilding ete., Co., 187 F. 
Gb, -GS9R Uasisweve Uris Fidelity, etc., 
Co., 638 A. "581, T8°Vt. 4452  (2)> It was 


therefore unnecessary: to allege that 
there were no other creditors, or that 
they had been paid. U.S. v. Perth 
Amboy Shipbuilding ete, Co., supra. 


8 U.S. v. Brown, 266 F. 555. 


9. U.S. Fidelity & Guaranty Co. v. 
McNulty Bros., 13 F.(2d) 78 [aff sub 


nom. UW. S, Vv.) wNoOel) Const.sCoyed ah 
(2d) 446]. 
10. See Trial § 6 et seq. 


11. Arnold. v. U. S. for Use, of Ww. 
B. Guimarin & Co., 44 S.Ct. 144, 263 


S. v. Welles, 256 F. 545)]. 


12. Graham v. U. S., 34 S.Ct. 148, 
231 U.S. 474, 58 L.Ed. 319 [aff 188 F. 
651, 110. €:.C. Ay 465]. 


13. 19 USCA § 466. 

14. U.S. ex rel. Brimberg Bros. ve 
Globe Indemnity Co., 26 F.(2d) 191; 
U. S. ex rel. Matthews v. Massachu- 


setts Bonding & Insurance Co., 202 
N.Y.S. 867, 207 App.Div. 619 [rev on 
other grounds 144 N.B. 631; 238 N.Y.: 
Ea ie den 147 N.E. 172, 239 N-.Y.: 


15. Act Aug. 13, 1894 (28 U.S. St. 
at L. 278), as amended by Act. Febr. 
24,1905 (83 Us So. St. ated. 811) oe 
USCA § 270). 


16... Stitzer v.-U.‘S., 48208. 513, 105% 
C.C-A. SL sinew li 9Rbr S67dcn aw Sanves 
arora Bonding Co., 42 App.D.C. 
26 i 


17. Belknap Hardware & Mfg. Co., 
v. Ohio River Contract Co., 264 F. 676; 
Stitzer v. U. S., 182: F. 513, 105. C.C.A. 
51 Frev 179 F. 5671; London & Lanea- 
shire Indemnity Co. of America v.. 
Smoot, 52 App.D.C. 378, 287 F. 952: 
U. S. v. American Bonding Co.sraz 
App.D.C.. 268. j 


[a] Absence of claim by United 
Statesy.—An action is prematurefy 
brought, when begun within ©. six: 
months of final settlement of a con- 
tract, though the United States, 
neither had nor asserted any claim 
against the contractor or his sureties.’ 
U. S. ex rel. Texas Portland Cement 
Ee v, McCord, 34 S.Ct. 550, 233 Use 
57, 58 L.Ed. $93. 


{[b] Intervention by other credie 
tors after the six months’, period does, 
not cure premature bringing of orig- 
inal suit, where no service was had 
upon the intervention as required: 
when original actions are begun by 
creditors U. S. ex rel. Texas Port! 
land Cement Co. v. McCord, 34 S.Ct. 
550, 283 U.S. 157,58 L.Ed. 893. 


[ec] Amendment of pleadings.— 
The premature bringing of suit with-. 
in six months after final settlement, 
is not cured by filing an amended bill 
more than a year after such comple-: 


For later cases. developments and changes in the law see Annotations, same title and section number, 


" 


* 


, 


Gai 


§ 107] ‘ 


and the prematurity cannot be waived by the par- 
The statute also. provides that suits by such 
creditors shall be commenced within one year after 
the performance and final settlement, and not later,!® 
and this does not merely bar the remedy, but is a 
condition of the right,?° so that when suit is not 
brought within the time limited such creditors have 
no equities against the surety,?! and the liability 
of the surety cannot be revived by a special act 
of congress authorizing suit after the time there- 


ties.18 


tion. U. S. ex rel. Texas Portland 
Cement Co. v. McCord, 84 S.Ct. 550, 
233 U.S. 157, 58 L.Ed. 893. 


[ad] The amendatory act is not re- 
troactive. U. S. Fidelity, etc., Co. v. 
U:..S. 28 S.Ct. 537, 209 UsS. 306,.52 L. 
Ed. 804; U. S. v. U. S. Fidelity & 
Guaranty Co., 171 F. 247; U.S. v. Mc- 
Phee, 118 P. 996, 51 Colo. 425. 


[e] Under original act.—(1) De- 
fault of contractor gave the labor or 
materialman a right of action at once, 
without reference to the time when 
he applied for and obtained from the 
department certified copies of the 
contract..and bond. .<,Us.:S+ Vee Ua Ss. 
Fidelity & Guaranty Co., 171 F. 247. 
(2) When contractor failed to pay 
materialman in accordance with con- 
tract, materialman could treat con- 
tract as rescinded and sue sureties 
for value of materials furnished 
though contract provided that pay- 
ment of percentage of purchase price 
should be postponed until completion 
of the work. Mullin v. U. S., 109 F. 
817, 48 C.C.A. 677 [error dism 22 S. 
Ct. 940, 46 L.Ed. 1266]; American 
Bonding, etc., Co. v. U. S., 15 App.D.C. 
397. (3) Materialmen and laborers 
who had sued years before the right 
of the government against the bond 
had matured were entitled to their 
money and need not await the out- 
come of litigation pending between 
the sureties and the United States. 
McPhee v. U. S., 174 P. 808, 64 Colo. 


421; Owen v. U. S., 174 P. 816, 65 
Colo. 159. 
18.- Stitzer v. U. S., 182 F. 513, 105 


C:C.A. 51 [rev 179 F. 567]. 


[a] Pleading to declaration is not 
waiver. U. S. v. American Bonding 
Co., 42 App.D.C. 268. 


19. Act Aug. 13, 1894 (28 U.S. St. 
at L. 278), as amended by Act Febr. 
24, 1905 (33 U. S. St. at L. 811; 40 
USCA § 270). 


[a] Limitation is inapplicable (1) 
to a contract performed prior to the 
amendment. U.S. Fidelity & Guar- 
anty, Co. vs U. Si 17828. 692; 102 ‘C. 
GyAc. 192 ifaffi172 FY 268]; U.0S.-v. U. 
S. Fidelity & Guaranty Co., 178 F. 


ake (2) To a bond given before 
amendment, although supplemental 
contracts were made. afterwards. 


. Title Guaranty & Surety Co. v. U. S., 


187 F. 98, 109 C.C.A. 106 [aff sub nom. 
U. S. v. Schofield, 182 F. 240, motion 
to vacate supersedeas gr 32 S.Ct. 168, 
222 U.S. 401, 56 L.Ed. 248, and cert 
den 32.S.Ct. 523, 223 U.S. 220, 56 L. 
Ed. 629]. 


[b] Original act superseded.—Act 
Aug. 13, 1894, fixing no limitation for 
suit, was entirely superseded by Act 
Febr. 24, 1905 (40 USCA § 270), au- 
thorizing suit by materialmen and 
ljaborers thereon only after the ex- 
piration of six months from the com- 
pletion of the work and within one 
year of such. completion. Belknap 
Hardware & Mfg. Co. v. Ohio River 
Contract Co., 264 F. 676. 


{c] Under original act, delay of 
five years in suing on bond of con- 
tractor did not defeat the suit, though 
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settlement.?4 


pending such time the contractor be- 
came insolvent. U. S. Fidelity & 
Guaranty Co. v. U. S., 34 S.Ct. 88, 
231 U.S. 237, 58 L.Ed. 200 [aff 189 F. 
959) 11a C.C An Ta]. 


20. U.’°S., to Use of O’Connell, v. 
Kearns, 26 F.(2d) 235; Antrim Lum- 
ber Co. v. Hannan, 18 F.(2d) 548; 
Salyers v. U. S., 257 F. 255, 168 C.C.A. 


339; U. S. v. Scheurman, 218 F. 915; 
U. S. v. Merrick, 215 F. 256. 
[a] Necessity of pleading.—Pro- 


vision requiring suits to be brought 
within one year held a condition of 
the right to sue, and not a mere limi- 
tation relating to the remedy, and 
therefore available as a_ defense, 
though not specially pleaded. Baker 
Contract Co. v. U. S., 204 F. 390, 122 
C.C.A.. 560: 


21. Belknap Hardware & Mfg. Co. 
v. Ohio River Contract Co., 264 F. 
676. 


[a] Thus after the expiration of 
time within which, laborers and ma- 
terialmen can sue on a contractor’s 
bond, there is no equity against the 
sureties in favor of laborers and ma- 
terialmen which would entitle the 
latter to preference in payment from 
a fund in the hands of the receiver of 
the contractor, as against creditors of 
the contractor who were also sureties 
on the bond. Belknap. Hardware & 
Mfg. Co. v. Ohio River Contract Co., 
264 F. 676. 


22. Eberhart v. U. S., 204 F. 884, 
123 CC: As 1180. 


2S. Stitzer Vl Unis loc be ole, OD: 
C.C.A. 51 Prev. 179 F: 567]. 


[a] Thus where a contract was 
still open and unsettled as late as 
July 12, 1909, a suit on the contrac- 
tor’s bond, begun October 21st follow- 
ing was premature and unsustainable. 
Stitzer v. U. S., 182 F. 518, 105 C.C.A. 
51 [rev 179 F. 567]. 


[b] Abandonment of the work by 
the contractor does not give a right 
of action to laborers and materialmen 
when there has been no completion of 
the work by anyone and no settle- 
ment. U.S. v. Winkler, 162 F. 397. 


24. Bartlett & Kling v. Dings, 249 
F322, 161 C.C.A. 330. 


25. Robinson: v. U.Ss4 251-8. .461, 
163 C.C.A. 637 [error dism 42 S.Ct. 
45, 257 U.S. 664, 66 L.Ed. 424]. 


26. Consolidated Indemnity & In- 
surance Co. v. W. A. Smoot & Co., 57 
F.(2d) 995 [cert den 53 S.Ct. 16, 287 
U.S. 613, 77 L.Ed. ——]; U.S. to Use 
of Stallings, v. Starr, 20 F.(2d) 803; 
Antrim Lumber Co. v. Hannan, 18 
F.(2d) 548; Mandel v. U. S., 4 F.(2d) 
629 [mod sub nom. U. S. v. Columbus 
Circle Const. Corporation, 284 F. 155, 
and cert dén 45 S.Ct. 515, 268 U.S. 
698, 69 L.Ed. 1163]; Arnold v. U. S. 
for Use of W. B. Guimarin & Co., 280 


F. 338 [error dism 44 S.Ct. 144, 263 


UES: 142 6S aulawiden sii WULI Sa i ve 
Arnold, 268 F. 130; American Bonding 
Co. of Baltimore v. U. S., 233 F. 364, 
367, 147 C.C.A. 300 [error dism 37 S. 
Ct. 118, 242 U.S. 661, 61 L.Ed. 550]; 
U. S. Fidelity & Guaranty Co. v. U. 


for has expired.?? 
and final settlement are essential to the right to 
sue,”* and the limitation runs from the time of the 
The contract is completed when the 
government is satisfied that enough has been done 
to discharge the surety as to the United States.?°5 
A final settlement within the meaning of the stat- 
ute is an administrative determination by proper 
authority of the amount due,?® regardless of the 
consent or agreement of the other party to the eon- 


[65 C.J.) 1331 


Both completion of the contract 


S., to Use of Smoot, 54 App.D.C. 342, 
298 HE. 365. But-see U, Stiv. Bailey, 
207 F. 782 (final settlement. dates 
from settlement and certification of 
contractor’s accounts, after comple- 
tion of work, by proper auditor). 


[a] Test of “final settlement” is 
determination of amount government 
owes to or is entitled to receive from 
contractor. U.S. to Use of J. E. Sad- 
ler & Co. v. W. H. French Dredging 
& Wrecking Co., 52 F.(2d) 235. 


[b] MDlustrations.—(1) A letter of 
the bureau of yards and docks to a 
contractor, with other correspondence, 
held a final settlement, notwithstand- 
ing correspondence by the architect, 
wherein he confused final payment and 
final settlement, and the further fact 
that a voucher and final release pre- 
pared by the architect was not signed 
by the bureau. U.S. v. Arnold, 268 F. 
130. (2) The approval by the Treasury 
Department of a settlement with a 
public contractor adopted by the 
supervising architect held a “final set- 
tlement”’ of the contract. Illinois 
Surety Co.4v.. U.S; /36US:Ct.321,, 240 
U.S. 214, 60 L.Ed. 609 [mod 215 F. 
334, 131 C.C.A. 476]; U. S. v. Robin- 
SON Le Hoos LOO CO. OoAls aoe mea 
The time of final settlement of con- 
tract was the date when the amount 
due thereunder was fixed by the 
proper administrative officer, as evi- 
denced by a letter, and not the date 
of approval of a voucher issued for 
such amount. U. S. v. George F. 
Pawling & Co., 297 F. 65. (4) Final 
settlement held the date on which the 
settlement was recommended. Ameri- 
can Bonding Co. of Baltimore v. U. S., 
233 F. 364, 147 C.C.A. 300. (5) Where 
a public building had been completed, 
accepted, and occupied by the gov- 
ernment, and the public works officer 
in charge had prepared a ‘‘final 
voucher,’ which, when certified by 
the contractor, was approved by the 
proper department officer, such ap- 
proval constituted the ‘final settle- 
ment” of the contract. U.S. v. Title 
Guaranty & Surety Co., 254 F. 958, 
166 C.C.A. 320. (6)° Date when final 
payment to government contractor 
was authorized held ‘date of final 
settlement.” U. S., to Use of Union 
Gas Engine Co., v. Newport Ship- 
building Corporation, 18 F.(2d) 556 
[cert dism 48 S.Ct. 81, 275 U.S. 575, 
72 L.Ed. 434] (holding also that facts 
did not require determination of ques- 
tion whether time for suit would ‘be 
extended by mistaken representation 
of final settlement date by government 
officer). (7) ‘Final settlement” oc- 
curred when constructing quarter- 
master officially determined balance 
due and signed voucher therefor, 
though voucher was changed before 
payment. Consolidated Indemnity & 
Insurance Co. v. W. A. Smoot & Co., 
57 F.(2d) 995 [cert den 53 S.Ct, ‘16, 
287 U.S. 613, 77 L.Ed. ——]. (8) Cer- 
tification by Comptroller General’ of 
General Accounting Office of amount 
due under contract for construction 
of veterans’ hospital held “final set- 
tlement.” Lambert Lumber Co... vy. 
Jones Engineering & Construction Co., 
47 F.(2d) 74 [cert den 51 S.Ct. 489, 
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tract,?7 and its finality is not affected by subse- 
quent consideration by the department of minor 
items,?* or by the retention of part of the contract 
price to cover the cost of completing minor items,?°® 
or by stipulations by the contractor to keep the work 
in repair,®° or by the fact that full payment has 
not been made,*+ and the balance may be subject 
to change,** or that the disbursing officer’s accounts 
are subject to audit.2 The general rules as to when 
an action is commenced within the meaning of stat- 
utes of limitations,?* apply to such actions.*° It has 
been held that the limitation does not apply to ac- 
tions by the United States.*® 


[§ 108] ¢. Parties and Intervention. In an ac- 
tion by the United States on a contractor’s bond, 
the right of persons having claims for labor or ma- 
terials to intervene is subject to the ordinary rules 
and practice governing interventions,?* but a claim 
may be asserted by a receiver who is not author- 


UNITED STATES 


[§§ 107-108 


that the provision of the statute limiting the time 
for intervention does not apply to actions brought 
by the United States,*® but that one having a claim 
for labor or materials who has failed to sue within 
the time specified in the statute cannot intervene 
in an action subsequently brought by the United 
States.49 One intervening in a suit brought by the 
United States need not comply with the provision as 
to giving notice to other creditors.4! An action to 
recover for labor or materials may be brought against 
the surety without joining the econtractor,*” and when 
the suit is brought in the name of the United States, 
it need not otherwise be made a party.** While the 
statute provides that any creditor may file his 
claim in the action, and be made a party within one 
year after the completion of the work under the 
contract and not later,*+ it is construed as permit- 
ting intervention within the period during which suit 
may be brought,*® that is; within one year from 
the date cf the final-settlement,*® but not after the 


ized to sue in the jurisdiction.2® It has been held 


298. Uses S40) Ia Md. 1452)4-)-C9) . Re- 
port of constructing quartermaster 
that a specified sum was due a con- 
tractor for work done for the United 
States held not to constitute a 
settlement.” U.S. v. Massachusetts 
Bonding & Ins. Co., 215 F. 241. (10) 
Final settlement held not made until 
approval of estimate by chief en- 
gineer. Southern Surety Co. v. West- 
ern Pipe & Steel Co. of California, 16 
F.(2d) 456. 


[c] Cancellation of settlement.— 
Indorsement of word “canceled” on 
certificate of final settlement between 
government and contractor, with ref- 
erence to letter indicating cancella- 
tion was to correct erroneous finding 
as to amount due the government on 
another contract, held not cancella- 
tion of final settlement as regards 
time for suit on contractor’s bond. 
U. S. to Use of J. E. Sadler & Co, v. 
W. H. French Dredging & Wrecking 
Co., 52 F.(2d) 235. 


{d] By whom settlement made.— 
Although final payment of a contrac- 
tor for public work is by the terms 
of the contract to be determined by 
the secretary of the navy, the “final 
settlement,” to fix the rights of credi- 
tors of the contractor, may be made 
by some other officer acting for the 
government. U.S. v. Title ‘Guaranty 


& Surety Co., 254 F. 958, 166 C.C.A.. 


320. 


{e] Evidence. — (1) Letter from 
officer whose duty it was to make 
settlement in closing statement of 
account and showing balance due held 
evidence supporting finding that there 
was a final settlement. U. S. Starr, 20 
Bv(2d')2- 8038. . C2) Yvidence held to es- 
tablish final settlement with govern- 
ment contractor on particular day 
within year preceding institution of 
suit. U. S. Fidelity & Guaranty Co. 
v. McNulty. Bros., 138 F.(2d) 78 [aff 
sub nom. U. S..v. Noel Const. Co., 1 
F'.(2d) 446]. 


27., Arnold v. U. S., for Use of W. 
B. Guimarin & Co., 280 F. 388 [error 
dism 44 S.Ct. 144, 263 U.S. 427, 68 L. 
Hdse711-) Robinson v. Us S.) 251 (e. 
461, 163 C.C.A. 637. [error dism. 42 
S.ct. 45, 257 U.S. 664, 66 L.Ed. 424]; 
us Ss. Fidelity & Guaranty Coen Us 

to Use of Smoot, 54 App.D.C. 342, 
598 Ef. 365, 367, 


2s. Arnold v. U. S. for Use of W. 
B. Guimarin & Co., 280 F. 338 [error 


‘final’ 


30. Uz. 
195 F. 306. 


dism 44 S.Ct. 144, 263 U.S. 427, 68 L. 


Ae Sel Gane tS. Ven Aen Olds saaioon mths 
29. Robinson v. U. S., 251 F. 461, 


163 C.C.A. 637 [error dism 42 S.Ct. 
45, 257 U.S. 664, 66 L.Ed. 424]. 


S. v. Illinois Surety Co., 


[a] Withholding  balance.—Com- 
plete performance and settlement was 
made when the contractor and the 
government finally settled their ac- 
counts, though part of the balance 
was withheld to secure the contrac- 
tor’s covenant to repair. U.S. v. Illi- 
nois Surety Co., 226 F. 653, 141 C.C.A. 
409 [aff 37 S.Ct. 614, 244 U.S. 376, 
61 L.Ed. 1206]. 


Sin UL Ss. vin Titles Guaranty a6 
Surety Co., 254 F. 958, 166 C.C.A. 320; 
American Bonding Co. of Baitimcre 
Ve Uns: 2e0. Ey 364, 86%) 1 4i9 ©. Cae 
300 [error Gism3 SiCty lu 3 242. Uae. 
661, 61 L.Ed. 550]. 


22. Consolidated Indemnity & In- 
surance Co. v. W. A. Smoot & Co., 57 
EF. (2d) 995 [cert den 53 S.Ct. 16, 287 
U.S. 613, 77 L.Ed. ——]; U.S. to Use 
of Stallings v. Starr, 20 F.(2d) 8083; 
U. S. v. Title Guaranty & Surety Co,, 
254 B99 58;, 166 ClGrA.. 320! 


33. Consolidated Indemnity & In- 
surance Co. v. W. . Smoot & Co., 
57 F'.(2d) 995 [cert den 53 S.Ct. 16]. 


34. See Limitations of Actions §§ 
479-491. 


35 U.S. v. Scheurman, 218 F. 915. 


[al othus,, (Cl) sif, the suit sean 
equity, it is not commenced until the 
issuance of a subpoena followed by 
a bona fide effort to serve. U. S. v. 
Scheurman, 218 F. 915. (2) If at 
law, the rule prescribed by state stat- 
ute that an action is commenced when 
the complaint is filed applies, but 
summons cannot be issued after the 
time prescribed by the state law. U. 
S. v. Scheurman, supra. (3) When 
the surety is first brought into the 
action by an amended complaint, the 
action is not commenced against it 
until it is made a party. U. S. v. 
Scheurman, supra. 


36. Antrim Lumber Co. v. Hannan, 
18 F.(2d) 548; U. S. v. Marshall, 225 
FE. 687 [aff 225 F. 760]. 


387: U.S. v. McGee, 171 F. 209. 
[a] Thus, creditor will not be al- 


expiration of such period.4? 


The date of filing of 


lowed to intervene after the action 
has been dismissed as to the con- 
tractor for want of service and as be- 
tween the plaintiff and the surety has 
been fully tried and submitted for de- 
cision. U. S. v. McGee, 171 F. 209. 


sapeevontion generally see Parties 
§§ 185-22 


33. coe Bonding & Surety Co. 
Vv. UsS., 261" BY 266. 


39. U.S. v. Marshall, 225 F. 687, 
[aff 225 F. 760, 141 C.C.A. 26]. 


49 Antrim Lumber Co. v. Hannan, 
18 F.(2d) 548. 


41. U. S. v. Marshall, 225 EF. 687 
[aff 225 F. 760, 141 C.C.A. 26]. 


42. S. v. Adtna Casualty & 
Surety "ee! By HaC2d), Ale. 


43. Title Guaranty & Trust Co. of 
Scranton, Pa. v. Crane Co., 31°S:Gt 
140, 219 U.S. 24, 55 L.Ed. 72 [aff 163 
B.. 168,89 C.CsA, 61:8]. 


[a] Real party in interest.— 
United States is a real party in in- 
terest in action brought in its name 
under the act. U.S. v. Burrell Constr. 
Co., 3 Hawaii Fed. 316. 


44. Act Aug. 13, 1894, as amended 
Ease Febr. 24, 1905 (40 USCA § 
270). 

45. Fleischmann Const. Co. v. U. 
S., to Use of Forsberg, 46 S.Ct. 284, 
270 U.S. 349, 70 L.Ed. 624 [aff 298 FB. 
330 (aff 298 F. 320)]; London & Lan- 
cashire Indemnity Co. of America v. 


Smoot, 287 F. 952, 52 App.D.C. 378; 
Pederson v. U. S., 253 F. 622, 165 
C.C.A. 248. 


46. U. S. v. Fleischmann Const. 
Co., 298 F. 320 [aff 298 F. 330 (error 
allowed 298 F, 1020) and aff 46 S.Ct. 
284, 270 U.S. 349, 70 L.Ed. 624]; Lon- 
don & Lancashire Indemnity Co. of 
America v. Smoot, 52 App.D.C. 378, 
287 EB. 952. 


47. Mandel v. U. S., 4 F.(2d) 629 
[mod sub nom. U. S. v. Columhk 1s 
Circle Const. Corporation, 284 F. 155, 
and cert den 45 S.Ct. 515, 268 U.S: 
698, 69 L.Ed. 1163]; U. S. v. Rangely 
ConsSt..Co.,; 288) Be, 716. 


[a] Effect of prior suit.—Time is 
not extended because of the previous 
commencement of suit in a_-state 
court. U. S. v.\Rangely” Const, ‘Gor 
288 EB. 76. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the petition for intervention, rather than the date 
of its allowance, is controlling.48 An assignee of 
a claim may file it in his own name or in the name 
of the assignor,*® but participation in a suit by an 
assignee will not warrant judgment for the assignor 
when the assignment is found to be invalid.°° 


[§ 109] d. Pleading. In an action on a contrac- 
tor’s bond, the pleadings of plaintiff and inter- 
vening creditors should allege the facts essential 
to a recovery,°? and a pleading which alleges all 
such facts is sufficient.°? Thus in an action for 
labor and materials, the pleadings should set out the 
bond,®* and allege that it was conditioned to make 
payment to persons supplying labor and materials,°* 
but it has been held that the date of the completion 
of the work,®® payment of the government’s claim,°°® 
failure of the United States to institute an action,°®“ 
or the names of other ereditors,°® need not be al- 
leged, and that an allegation of completion and ac- 
ceptance of a building on a certain date is a suffi- 
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[65 C.J.] 1333 


defendant that final settlement was made on the 
date alleged by plaintiff is insufficient in the ab- 
sence of any showing that the true date was more 
than a year before the commencement of the ac- 
tion.®° The parties are bound by their allegations,*! 
and an item not claimed in the pléadings cannot 
be eonsidered.®? When intervening petitions are 
filed within one year after final settlement, they 
may, in accordance with the general rule,** be amend- 
ed after the expiration of such period when no new 
cause of action is set up.*4 


[§ 110] e. Evidence. In an action on a contrac- 
tor’s bond, plaintiff and intervening claimants must 
prove the facts entitling them to recover,®® and de- 
fendant relying on a set-off has the burden of proof 
respecting such set-off.°° Thus, claimants must prove 
a breach of the bond,°? that the materials and labor 
sued for went into the work under the contract,*$ 
and the amount which claimants are entitled to re- 
cover.®® Hvidence which does not tend to prove any 


cient allegation of final settlement.°® 


48. U. S. Fidelity & Guaranty Co. 
v. McNulty Bros., 18 F.(2d) 78 [aff 
sub nom. U. S. v. Noel Const. Co., 
1 F.(2d) 446]. 


49. U. S. v. Fleischmann Const. 
Co., 298 F. 320 [aff 298 F. 330 (error 
allowed 298 F. 1020), and aff 46 S.Ct. 
284, 270 U.S. 349, 70 L.Ed. 624]. 


50. Illinois Surety Co. v. U. S., 
36 S.Ct. 821, 240 U.S..214, 60 L.Ed. 
609 [mod 215 F. 334, 131 C.C.A. 476]. 


51. See cases infra this section. 


52. U. S. v. Stone, Sand & rene 
CoPlTILr 32 1,°100 C.C.A. 651 


[a] Thus, in action by the ‘United 
States, a petition, alleging the adver- 
tising for bids for an improvement, 
the execution of a contract for the 
performance of the work, the execu- 
tion of a bond to secure performance, 
the contractor’s failure to commence 
the work within the time prescribed, 
the granting of additional time by 
the government, its refusal to grant 
a second extension, the contractor’s 
failure to commence work.within the 
time as extended, the cancellation of 
the contract, and the performance of 
the work under a subsequent contract 
with another at a higher price, stat- 
ed a cause of action both against the 
eontractor and the surety. U.S. v. 
Stone, Sand & Gravel Co., 177 F. 321, 
TOOIC. CVA, 651. 


[b] Complaint of sub-contractor 
in an action on the bond of a con- 
tractor with the United States for 
construction of public works held to 
allege and show a complete perform- 
ance of the contract and final settle- 
ment thereof, that no action on the 
bond had been brought by the United 
States, and that plaintiff’s action was 
brought more than six months, and 
less than one year, after such _ per- 
formance and settlement, entitling 
plaintiff to bring the action. U.S. v. 
Stannard, 207 F. 198. 

{c] Making of contract.—Com- 


plaint held sufficient. U. S. v. Bur- 
rell Constr. Co., 3 Hawaii Fed. 321. 


{d] Exhibits.—Failure to attach 
vouchers of claims, see U. S. v. Bur- 
rell Constr. Co., 3 Hawaii Fed. 321. 


53. U. S. v. American Surety Co., 
127 F. 490. 

54. U.S. v. American Surety Co., 
supra. 


55: 
S., to Use of Forsberg, 46 S.Ct. 


Fleischmann Const. Co. “en 


A denial by 


270 U.S. 349, 70 L.Hd. 624 [aff 298 F. 
330 (aff 298 F. 320)]). 


56. U. S. v. Perth Amboy Ship- 
buildins; yete,, (Cone 1377 R= 685,. 689: 


57. U.S. v. Emery, 225 F. 287. 


[a] Presumption.—Technical ob- 
jection that intervener’s statement of 
claim did not show failure of govern- 
ment to sue held sufficiently met by 
presumption that original plaintiff 
made all necessary allegations. Fidel- 
LEV Ace DEPOSIE, COV Weri.s cons ie bat, 
143 C.C.A. 403. 


58. 00s Sanz Burrell Constrs- Cor }73: 
Hawaii Fed. 321. 


59. PAV SEs (v, U. S., 257 F. 255, 168 
CLCLA. 339 


60. U.S. v. Emery, 225 F. 287. 


- 61. McPhee v. U. S., 174 P. 808, 64 
Colo. 421; Owen v. Same, 174 P. 816, 
65 Colo. 159. 


fa] Thus, where creditors sued on 
the bond of a government contractor 
alleging that the contractor forfeited, 
abandoned, and gave’ up his contract, 
they are bound by such allegation as 
between themselves and the United 
States, which intervened and claimed 
under the bond. McPhee v. U. S., 174 
P, 808, 64 Colo: 421;° Owen vw. U. S:; 
174 PB. 816, ‘65 Colo: 159. 


62. [a] Thus, claim in argument 
for labor supplied, which was not 
made in the writ, declaration, or 
specifications, cannot be considered. 
U. S. v. Murdock, 59 A. 60, 99 Me. 258. 


63. See Limitations of Actions § 
507. 


64 U. S. v. Fleischmann Const. 
Co., 298 F. 320 [aff 298 F. 330 (error 
allowed 298 F. 1020), and aff 46 S.Ct. 
284, 270 U.S. 349, 70 L.Ed. 624]. 


[a] What constitutes new cause of 
acticn.—When pleadings alleged bond 
was given to secure performance of 
contract as it then existed or might 
be modified, amended pleadings set- 
ting up supplemental contract held 
not to set up new cause of action. 
Fleischmann Const. Co. v. U. S.,. to 
Use of Forsberg, 46 S.Ct. 284, 270 U.S: 
349, 70 L.Ed. 624 [aft 298 F. 330 (aff 
298 F. 320) ]. 


65. See cases infra this note; 
notes 66-69. 


[a] Tllustrations.—(1) Surety on 
dredging contractor’s bond held not 
liable for supplies not Shown to have 


and 


been ordered by any responsible of- 
ficer of contractor. U. S. to Use-of 
J. EH. Sadler & Co. v. W. H. French 
Dredging & Wrecking Co., 52 F.(2d) 
23 (2) in snit by, subcontractor, 
it, anould be shown that United States 
did not sue within six months. U. 


S. v. Merrick, 215 F. 256. 
66. See cases infra this note. 
fa] Thus, (1) contractor, to avail 


itself of a set-off against subcontrac- 
tor’s assignee because of damages due 
to delay caused by subcontractor, had 
the burden of proving such damages. 
U. S. v. Fleischmann Const. Co., "298 
EB. 320 [aff 298 F. 330 (error allowed, 
298 F. 1020), and aff 46 S.Ct. 284, 270 
WeS.4 3405560) Is Gs, 6247 te n(2)) Con- 
tractor, to avail of set-off, has burden 
of proving damages resulting from 
subcontractor’s defective work. U. S., 
for Use of Baltimore pone age Co. 
v. McCay, 28 .(2d) 777. 


67. O’Connor v. U.''S:, 
11 Ga.App. 246. 


68. U.S. to Use of J. E. Sadler & 
Co. v. W. H. French Dredging & 
Wrecking; Co., 52° E.(2d), 2353) U.aSs 
v. Fleischmann Const. Co., 298 F. 320 
[aff 298 BF. 330 (error allowed 298 F. 
1020), and aff 46 S.Ct. 284, 270 U.S. 
349, 70 L.Ed. 624]. 


[a] Iustrations.—(1) In an ac- 
tion on a building contractor’s ‘bond, 
for coal furnished the contractor in 
connection with the construction of 
the buildings, after the exp’ration of 
the time fixed by the contract for the 
compietion of the work, the burden 
is upon plaintiff to show that an ex- 
tension of time was granted. U. S. 
v. U. S. Fidelity & Guaranty Co., 71 
A. 1106, 82 Vt. 94. (2) Claim for coal 
furnished in towing machine held not 
recoverable on public contractor’s 
bond for dredging, where other work 
was being done by contractor near 
by and portion of coal used in connec- 
tion with contract in question was 
not shown. U.S. v. Hercules Co., 52 
BP.(2d) 454. (3) Manufacturer as- 
serting claim against sureties of pub- 
lic contractor for dredge parts must 
prove that repairs merely constituted 
replacements rendered necessary by 
ordinary wear under particular con- 
tract. U.S. v. Hercules Co., supra. 


69. O’Connor v. U. S., 15 S.E. 110, 
11 Ga.App. 246. 


[a] Market price.—Where ma- 
terial or labor is supplied under a 
subcontract which fixes the price, evi- 


75 S.E. 110, 
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material issue is inadmissible,?° and evidence which 
has no such tendency unless accompanied by other 
evidence is inadmissible in the absence of such other 
Where, one the contractor’s failure to 
perform the contract, the government makes a sub- 
stantially similar contract with another to do the 
work at a higher cost, the second contract is com- 
petent evidence of the damages for the default.*? 
The general rules as to the weight and sufficiency 
of evidence’*® apply to actions on a contractor’s 


evidence. 1 


bond.*4 
[§ 111] f. Trial. 


dence of its market value is not re- 
quired in the absence of any showing 
of collusion or mutual mistake be- 
tween the contractor and subcontrac- 
tor in fixing the contract price. Chi- 
cago Bonding & Surety Co. v. U. S.. 
261 F. 266. 


{[b] Itemized account of materials. 
—(1) Where there was no attempt 
on the part of the principal contrac- 
tor and his surety to prove that the 
amount of claimant’s contract did not 
fairly represent the cost of labor and 
materials for which claim was made, 
and there was uncontradicted evi- 
dence that cost of labor and materials 
exceeded contract price, the court will 
allow the _ claim, notwithstanding 
claimant’s failure to show an item- 
ized account of the materials fur- 
nished, because no separate account 
was Kept. U. S. v. Fleischmann 
Const. Co., 298 F. 320 [aff 298 F. 330 
(error allowed 298 F. 1020), and 
aff 46 S.Ct. 284, 270 U.S. 349, 70 L.Ed. 
624]. (2) Claim for material will 
be allowed, though a part of the item- 
ized statement of account is made up 
of trade acceptances, where claim- 
ant’s testimony showed that the ma- 
terials represented in the bill for 
which the trade acceptances were giv- 
en were actually furnished and used 
in the work, and no attempt was made 
by the principal] contractor and surety 
to prove the contrary. Wie Ska va 
Fleischmann Const. Co., supra. 


70. U.S. ex rel. Matthews v. Mas- 
sachusetts Bonding & Insurance Co., 
144 N.E. 631, 238 N.Y. 334 [rearg den 
147 N.E. 172, 239 N.Y. 507]. 


[a] Thus, in action on bond of 
transfer company for loss of watches, 
testimony as to whether or _ not 
watchman at dock was convicted for 
stealing watches prior to delivery of 
box to defendant for transportation 
was incompetent, irrelevant, and im- 
material. U. S..ex rel, Matthews v. 
Massachusetts Bonding & Insurance 
Co., 144 N.H. 631, 238 N.Y. 334 [rearg 
den 147 N.E. 172, 289 N.Y. 507]. 


71. U.S. v. U. S. Fidelity & Guar- 
anty Co., 71 A. 1106, 82 Vt. 94. 


fa] Thus question’ whether coal 
constituted ‘material’ within bond 
and the statute depending upon pro- 
visions of the specifications express- 
ly made part of contract, and it being 
impossible to determine the question 
without the specifications, the con- 
tract and bond without the specifica- 
tions were inadmissible. U.S. v. U. 
S. Fidelity & Guaranty Co., 71 A. 1106, 
82 Vt. 94. 


In an action on a contractor’s 
bond by one furnishing labor or materials, the trial 
should not be had until after the expiration of the 
time for filing intervening claims,‘® and all claims 
of plaintiff and interveners should be submitted at 
the same time to the same jury." 
fact as to which the evidence is conflicting should 
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full.78 


\ 
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‘be submitted to the jury.77 i 


[§ 112] g. Judgment and Amount of Recovery.’ 
The statute provides for recovery pro rata if the 
bond is insufficient to pay claims in full, the claim’ 
of the United States, if any, being first paid in 
When the amount of the bond is sufficient: 
to pay all claims, a judgment for the full penalty, 
in accordance with the state practice, with a pro- 
vision for discharge on payment of the amount of. 
plaintiff’s claim, is proper.*® 


A materialman’s ac- 


tion is an action ex contractu within a rule of court. 


Interest, 


Questions of 
is orought.®? 


72. U. S. v. Stone, Sand & Gravel 
Coy 177. Be S21, 100i CiCLA 651: 


73. See Evidence §§ 730-1806. 
74 See cases'infra this note. 


[a] Prima facie case was made 
out against transfer company and 
bondsmen, by showing that defend- 
ant’s driver gave receipt for box in 
good order, and that it appeared after 
delivery by defendant that watches 
had been removed from box, but such 
case could be overcome by showing 
that watches were taken out of box 
prior to delivery to defendant’s driver, 
and this could be proved by circum- 
stantial as well as direct evidence. 
U. S. ex rel. Matthews v. Massachu- 
setts Bonding & Insurance Co., 144 
N.E. 631, 238 N.Y. 334 [rearg den 147 
N.E. 172, 239 N.Y. 507] (holding how- 
ever that there was evidence from 
which jury could infer that watches 
were stolen from box before it was 
delivered to cartage contractor). 


[b] Evidence held sufficient: (1) 
To support findings that hire of boats 
and labor furnished for hauling sand 
entered into construction of weir for 
federal government, and came within 
terms of contractor’s bond. Utah 
Const. Co. v. U. S., to Use of Lind- 
strom, 15 F.(2d) 21 [cert den 47 S.Ct. 
344, 273 U.S. 745, 71 L.Ed. 870]. (2) 
To support finding that work was lo- 
cated in comparative wilderness with- 
out hotels or boarding houses, and 
that contractors were compelled to 
provide board and lodging for labor- 
ers. Equitable Casualty & Surety Co. 
v. Helena Wholesale Grocery Co., 60 
F.(2d) 3880. (3) To show that an 
intervener’s claim for the rental of 
scows leased to a subcontractor for 
the amount which the subcontractor 
had agreed to pay and for towage and 
repairs was a reasonable charge, if 
recovery were based on quantum 
meruit. Taylor v. Connett, 277 F. 945 
[aff sub nom. U.S. v. D. L. Taylor Co., 
268 F. 635]. 


{c] Evidence held insufficient: (1) 
To support claim of subcontractor on 
government work to extra allowance 
for services of mechanics commenc- 
ing work without agreement for extra 
charge. U. S., for Use of Baltimore 
Cooperage Co., v. McCay, 28 F.(2d) 
777. (2). To sustain burden of prov- 
ing set-off for subcontractor’s defec- 
tive work. U.S., for Use of Baltimore 
Cooperage Co., v. McCay, supra. (3) 
To sustain burden of proof that re- 
pairs constituted replacements ren- 
dered necessary by work under con- 


for summary judgment in such actions.®° 
cannot be had in a suit on the bond against one who: 
is not an obligor in the bond.*? 


Recovery 


It seems that the right to recover in- 
terest from the surety on a contractor’s bond is’ 
governed by the laws of the state in which the suit 
Thus, the claimant has, in some eases, 


tract.) ‘U. S. “vy Hercules! Co7 523 
(2d) 454. 
75. Arnold v. U. S. for Use of w. 


B. Guimarin & Co., 280 F. 338 [error 
dism 44 S.Ct. 144, 263 U.S. 427, 68 lL. 
Ed. 371]. 


76. Arnold v. U. S. for Use of we 
B. Guimarin & Co.,.supra. 


77. U.S. v. U. S. Fidelity Ay Guar 
anty Co., 71 A. 1106, 82 Vt. 94. 


[a] Thus where there was no 
written extension of time, and parol 
evidence bearing on the question of: 
an extension other than in writing), 
was conflicting, it was a question for 
the jury. -_U. S. v. U.S.) Bidelityss 
Guaranty Co., 71 A. 1106, 82 Vt. 94. 


78. Act March 3, 1911, ¢ 231 § 291 
{36 v. S. St. at L.'1167;' 40 USCA § 


[a] Under original statute, (1) res 
covery was for percentage to which 
creditor would have been entitled on 
equal distribution, though, with 
amounts previously paid, this exceed- 
ed penalty. Com. v. City Trust Safe 
Deposit,, ete.,,Co., 73 A. 425, 224 Paz 
223. (2) The right of the United 
States to share pro rata in a judg- 
ment recovered by laborers and ma- 
terialmen, where the judgment was 
for the amount of the penalty of the 
bond, with interest, on their claims, 
did not extend to such interest. Urn 
v. Morris, 262 F. 514. (8) Priorities 
as between individual creditors an 
the government should be as though 
between man and man. McPhee y. U. 
S., 174 P. 808, 64 Colo. 421; Owen v. 
Wats. ML Bs 816, 65 Colo. 159. 


79. Arnold v. U. S. for Use of W, 
B. AD aAY. & Co., 280. F. 338 [error 
dism 44 S.Ct. 144,268 U.S. 427, 68 
L.Ed. 371]. 


80. Fidelity & Deposit Co. of 
Maryland v. U. S., 20 App.D.C. 3876 
[aff 23 S.Ct. 120, 187 U.S. 815, 477 
Ed. 194]. 


81. Mullin v. U. S., 109 F. 817, 48 
C.C.A. 677 [error dism 22: S.Ct. 940% 
46 L.Ed. 1266] (so holding as to in- 
demnifor of obligor). 


82. See Robinson v. U. S. ex rel. 
Brown-Ketcham Iron Works, 251 F. 
461, 468, 168 C.C.A. 637 [error dism 
42 §.Ct. 45, 257 U.S. 664, 66 L.Ed. 424} 
(“in determining this question we 
follow the New York decisions”); Il- 
linois Surety Co. v. John Davis Co., 
3Ur S.Ct. 614,244. W.Ss 376, 36 le dapes 


1206 [aff 226 F. 653, 141 GCA. 409] 


(applying law of state). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been allowed such interest as might have been re- 
covered from the contractor,’* or interest from the 
time the demand became due,** and in others inter- 
est only from the time of demand on the surety,*® or, 
if no demand was made prior to suit, from the time 
suit was brought,’® or from the date claimant. inter- 
vened.§7 When, by the law of the state, a penalty 
by way of interest is given, interest is recoverable 
from the time suit was brought, though the debts 
exceed the penalty of the bond.8§ 


[§ 113] h. Costs and Fees. In an action on a 
contractor’s bond the court may allow a statutory 
attorney’s fee in favor of each claimant who has 
become a party and recovers on his claim to be taxed 
as costs;8® ‘and each successful claimant may be al- 
lowed the docket fee®® authorized by statute.®! 


[§ 114] 6. Rights and Remedies of Surety. Sure- 
ties on bonds given by government contractors have 
a right in equity to interpose to prevent the diver- 
sion or misapplication of the contract price, and to 
require it to be paid out to materialmen and la- 
borers in the first instance, by virtue of the lien and 
preference given by operation of the statute; and 
this right of the sureties cannot be displaced or der- 


83. Fidelity & Deposit Co. v. U. S., 
229 F. 127, 143 C.C.A. 403. 


84. Pederson v. U. S., 253 F. 
165 C.C.A. 248; Robinson Bis 
251 F. 461, 163 C.C.A. 637 {error dism 
42 S.Ct. 45, 257 U.S. 664, 66 L.Ed. 424]; 
UIUS. iv: Illinois Surety Coy, 228), BE. 
304, 142 C.C.A. 596 [expl Robinson v. 


622, 
Sis 
90. 


Uz. s., supra]. 91. 
85. U. S., for Use of Baltimore 92. 
Cooperage Co. v. McCay, 28 F.(2d)'| pothwell 
777; London & Lancashire Indemni- eo 3 


ty Co. of America v. Smoot, 52 App. 
PIC woLoy cod, H. Soe. 


UNITED STATES 


89. Title Guaranty, 
Puget Sound Engine Works, 
168, 89 C.C.A. 618 [aff 31 S.Ct. 140, 219 
U.S. 24, 55 L.Ed. 72]. 


Title Guaranty & Trust Co. of 
Scranton, Pa: v. Crane Co., 
140, 219 U.S. 24. 55 L.Hd. 72 [aff 163 F. 
168, 89 C.C.A. 618]. 


Rev. St..§ 824 (28 USCA § 572). 


Alfred Richards Brick Co. v. 
18 App.D.C. 516. 


Act Aug. 13, 1894 (28 U. S. St. 
at L. 278), as amended by Act Febr. 


[65 C.J.] 1835 


_ogated from by any action on the part of the con- 
| tractors: looking to the protection of their general 
_ereditors.°? The statute provides that the surety may 
pay into court the penalty of the bond less any 
amount paid to the United States and upon doing 
so will be relieved from further liability.°? In a 
suit by a contractor against the government and a 
subcontractor for whose faults the government is re- 
taining part of the contract price, the surety is im- 
properly joined as plaintiff.°* When the contrac- 
tor defaults and the surety completes the work at 
a loss, 1t is entitled to retained percentages of the 
contract price for work done by the contractor.®® 
When it contracts with a third person to complete 
the work, the rights of the parties to the new con- 
tract are governed thereby.°®® 


[§ 115] F. Construction and Opcration—1l. In 
General. When the United States contracts with 
its citizens, it is controlled by the same laws that 
govern the ecitizen,®’ and has no greater rights than 
a private individual would have,®® and all obliga- 
tions which would be implied against citizens un- 
der the same circumstances will be implied against 
it,°9° and the rules governing the construction and 


Com we 
A Giome be 


F. 229; Simonsen vy. Barth; 208 P. 
938, 64 Mont. 95. 


98. U.S. v. Oklahoma Gas & Elec- 
tric .Coy. 29% CRE 75: © WOK Vee aise, 
2 oowls, Lilet CscrA NS os 


99._ U.S. v. Bostwick, 94 U.S. 53, 
24 U..Wid. 65; 12 Ct.Cl. 67; Cory Bros. 
eConv. WatSie5 ier (2a) 1010. 


[a] Ilustrations.—(1) When the 
United States takes a lease of real 
property it is subject to an implied 
obligation not to commit waste and 
to so use the property as not to un- 
necessarily injure it; but this obli- 


etc,’ 


31 S.Ct. 


40 


[a] Interest in excess of penalty. 
—Surety if liable at all for interest 
in excess of penalty, can only be held 
for such interest as accrued from its 
own default after notice of default 
of principal. U. Sv. U.'S. Fidelity 
& Guaranty Co., 35 S:Ct. 298, 236 U.S. 
512, 59 L.Ed. 696 {aff 194 F. 611, 116 
CCA. 187]. 


[b] D. GC. Code § 1184 regulating 
allowance of interest on liquidated 
debts, and section 1185, regulating 
allowance of interest on damages for 
breach of contract, do not charge the 
surety of the government contractor 
with interest on claims of material- 
men before demand is made by the 
materialmen on the surety. London 
& Lancashire Indemnity Co. of Amer- 
ica v. Smoot, 52 App.D.C. 378, 287 
F. 952. 

hag U. S. to Use of J. E. Sadler & 
& vy. W.. H. French Dredging & 
ly Go., 52 BGZa) 23st US 
for Use of Baltimore Cooperage Co. 
Wor MeCay, 28 -F.(2da).. 777; .U. S..Vv. 
Fleischmann Const. Co., 298 F. 320 
[aff 298 F. 330 (error allowed 298 F. 
1020), and aff 46 S.Ct. 284, 270 U.S. 
349, 70 L.Ed. 624];.U..S.. v. Illinois 
Surety ae 226 FF. 653, 141 C.C.A. 409 
[aff 37 S.Ct. 614, 244 aes 376, 61 L. 
Ed. 1206]. 


87. U. S. v. Fleischmann Const. 
Co., 298 F. 320 [aff 298 F. 330 (error |' 
allowed 298 F. 1020), and aff 46 S.Ct. 
284, 270 U.S. 349, 70 L.Ed. 624]; Bart- 
lett & Kling v. Dings, 249 F. 322) 161 
C.C.A. 330. 


- $8. Illinois Surety Co. v. John Da- 
vis Co., 37 S.Ct. 614, 244 U.S. 376, 61 
L.Ed. 1206 [aff 226 FB, 653, 141 C.C.A. 
409]. 


24, 1905 (33 U. S, St. at, 811; 
USCA § 270). 


[a] Under the original act, where 
the aggregate of all: the claims ex- 
ceeded the penalty of the bond, the 
surety might maintain a suit in eqg- 
uity in the federal court, in which 
the suits thereon were pending, :an- 
cillary to those actions:through which 
the fund in its hands could be equi- 
tably distributed; and it was no ob- 
jection to the maintenance of! such 
suit that, owing to the citizenship of 
necessary parties, 
maintained in that court as an: origi- 
nal suit, or that, as an ancillary suit, 
only those claimants. who - had suits 
pending therein: could: be: made par- 


ties. American Surety Co. Vv. Law- 
ences ke Cement Co., 96'‘F. 25. See 
jal so U. S..v. American Surety Co., 126 


'H, 811 [aff in 135 F. 78, 67 C:C. A. 552] 
(as to distribution. in such suit). 


94. National Surety ‘Go. v.' Wash- 
‘ington Iron Works, 243 F. 260. 


95. National Surety Co. Y. Lane, 45 
App.D.C.. 176. 
96. See Peters v. National Surety 


Co., 166 N.W. 438, 167: Wis. 131 -[reh 
den 166: N.W. 1087, 167. Wisy 131] 
(construing contract as to compensa- 
tion of new contractor). 


97. Reading Steel Casting Co. v. 
iU: S., 45 S.Ct. 469, 268 .U.S..186, 69 
L.Ed. 907 [transf 293 F. 386]; U.S. 
v. Bostwick, 94 U.S. 53, 24 L.Ed. 65, 
LAsO@t CLlx6 7) Conyz Bross !& Co. ve Us 
S., 51 F.(2d) 1010; U. S..v. American 
‘Sales Corporation, 27 F.(2d) 389 [aff 
82 F.(2d) 141. (cert den 50 S.Ct. 29, 
280 U.S. 574, 74 L.Bd. 625) dn. U.S. 
v. George A. Fuller CO. 2:9. 6B 1/85 
U. S. v. A. Bentley & Sons Co., 293 


f 


it could not be 


gation relates to the condition of the 
premises at the commencement of 
the tenancy, and therefore it cannot 
operate to rénder the government lia- 
ble for injury to the premises done 
before that time by the army engaged 
in the suppression of the rebellion. 
Ue Siov.2 Bostwick; 794" UiS.eb3 5 e40 uta 
Bases; 12 Cel: 67. (2) Rev. St. § 
3744 (41 USCA § 16), providing that 
contracts’ of the Navy. Department 
shall be reduced to writing, did not 
preclude contractor to build dry dock 
from relying on government’s war- 
ranty, implied ‘by law from _ provi- 
sions of contract, that if he made nec- 
essary relocation. of sewer as pre- 
scribed, it would be adequate to pers 
mit erection of-.dry dock. U. 
Spearin, 39 S.Ct. 59, 248 U.S. 132, 63 
TEMS LOG) ibantt «ok "CLC. 755 I (3) 
Where a contractor lets his wagon 
train to the government, it being in~ 
the possession of and operated by. of- 
ficers of the Quartermaster’s Depart- 
ment, it is a’case of bailment, and the 
common-law rule applicable to a sim- 
ilar bailment between ordinary per- 


‘sons is obligatory upon the govern- 


ment, and a military emergency un- 
expectedly requiring forced marches 
and injury to and abandonment of the 
bailor’s horses and mules does not 
relieve the government from its re- 
sponsibilities as bailee. Kiskadden 
v. U. S., 44 Ct.Cl. 205. (4) When gov- 
ernment rents articles of personal 
property, law. imposes obligation to 
return them'‘in as good condition as 
when received, except for natural 


wear, or pay. their value when re- 
ceived. Pintsch Compressing Co. y. 
U. S., 61 Ct:Cl.' 858. (5) Government, 


‘renting pile driver, became bailee for 


hire, suable under Tucker Act, on im- 
plied obligation to use. due care, 


1336 [65 C.J.] 


operation of contracts generally? apply to contracts 


entered into by the United States.? 


UNITED STATES 


Thus, the rights 


of the parties are governed by the terms of the 


Grouch v0.S5.38t- Bs (2a) i210 
Implied contracts see supra § 99. 
1. See Contracts §§ 481-592. 


2. Reading Steel Casting Co. v. 
U.S., 45 S.Ct. 469, 268 U.S. 186, 69 L. 
Hd. 907 [transf 293 F. 386]; Love- 


land v. U. S., 18 F.(2d) 585 [rev 25 
W.(2d) 447, cert gr 48 SCt. 603, 277 
U.S, 583; 72 L.Bd. 999, and rev 49 S. 
Ct. 184, 278 U.S. 665, 73 L.Ed. 571); 
International Arms & Fuze Co. v. U. 
Si ls OtGl wal. BeCKwith Ve. Us) Ss, 
38 Ct.Cl. 295; >S: H. Hawes & Co. v. 
Wm. R. Trigg Co., 65 S.E. 538, 110 \ 
165 [mod sub nom..U. S. v. Ansonia 
Brass & Copper Co., 31 S.Ct. 49, 218 
U.S. 452, 54 L.Ed. 1107]. 


[a] Rule applied to bill of lading, 


to which government is party. U.S. 
Ve Seaboard Air Line Ry. Co., 22 F. 
(2a) 1138. 

{b] Transferring contract to Unit- 


ed States does not change nature and 


legal effect. The Falcon, 19 F.(2d) 
1009. 
[c] Particular provisions constru- 


ed.—(1) Provision that delays caused 
by government would be regarded as 
unavoidable. Worthington Pump & 
Machinery Corporation v. U. S., 66 
Ct.Cl. 230. (2) Agreement to furnish 
right of way. Union Insulating & 
Construetion Co. v. U. S., 46 S.Ct. 448, 
271 U.S. 121, 70 L.Hd. 864 [aff 59 Ct. 
Cl. 582]. (38) Provision that contrac- 
tor would not make use of any device 
the design for which was furnished 
to it by the United States. E. W. 
Bliss Co. v. U. S., 39 S.Ct. 42, 248 U.S. 
37, 63 L.Ed. 112 [mod 224 F. 325, 139 
CCA. 633 (eh, eri229 BY 376,143) C: 
(ON 496), and appeal dism 39 S.Ct. 
we, 248 -U.8._ 593,-63 DL. hds.439]. (4) 
Provisions that damage or injury be- 
fore acceptance should be repaired. 
Sims v. U. S., 263 F. 48. (5) Provi- 
sion whereby contractor assumes re- 
sponsibility for safety of his ‘“em- 
ployees, piant, and materials, and for 
any damage or injury done by or to 
them from any source or cause.” 
Ohio River Contract Co. v. U. S., 45 
Ct.Cl. 542. (6) Agreement to deliver 
to contractor hides of cattle slaugh- 
tered and not required for comfort of 
Indians. Lobenstein v. U. S., 91 US: 
o24,e20 Iy.Kd.:410, 11, Ct.Cl. 173. (%) 
Provision of lease of sealing priv- 
ileges making it subject to regulations 
thereafter prescribed. North Ameri- 
can Commercial Co. v. U. S., 18 S.Ct. 
Bie dl OS LOS 48h Lids 39 85.0 0S) 

greement by lessor to provide ad- 
ditional rooms without additional rent 
if the rooms furnished proved inade- 
quate. Warder vy. U.S), 25 CtCclh 
159. (9) Contract to transport such 
stores as might be turned ove; to 
contractor. Hazlett v. U. S., 16 Ct.Cl. 
250 fate 6. 5:Ce 48, 115 U.S... 291. 129 
L.Ed. 382, 21 Ct.Cl. 493]. (10) Pro- 
vision of transportation contract as to 
assumption by government of Panama 
Canal tolls. Oriental Nav. Co. v. U. 
S., 61 Ct.Cl. 507. (11) Provision lim- 
iting contractor’s profit and provid- 
ing for refund of excess profits, Lib- 
by, McNeill & Libby v. U. S., 65 Ct. 
Cl. 64. (12) Provision that govern- 
ment bill of lading is subject to rules 
for commercial shipments. Missouri- 
Kansas-Texas R. Co. of Texas v. U. S., 
62 Ct.Cl. 373 [cert.den 47 S.Ct. 236, 273 
Uas. weap, TL Lhd, 860). 7 (13) Con- 
tract to transport contractor’s em- 
ployees on 10 days’ notice. Jackson 
Steel Co. v. U. S., 60 Ct.Cl. 599. 


{d] Particular words and phrases 


construed.—(1) ‘As and when re- 
quired.’’ Converse v. U. S., 69 Ct-€l, 
670. (2) “Delivery at ships.” Stine- 


man Coal & Coke Co. v. U. S., 290 F. 
1021. (3) “Inspection and audit,” 
used in caption as implying the right 
to audit the contractor’s books and 
records, though the body of the arti- 
cle specifically mentioned only the 
right to inspect. U. S. v. A. Bentley 
& Sons Co., 293 F. 229. (4) “Other 
persons” in contract for transporta- 
tion at the cabin rate of Spanish mil- 
itary and civil officers in the Philip- 
pine Islands, and at the steerage rate 
of such other persons as might be 
designated. J. M. Ceballos & Co. v. 
U. Si, :29°S: Cl 5835214 U.S! Si bee: 
Ed. 904. (5) “Point” within contract 
for transportation of military stores 
and supplies to certain stations, or 
from any other points or stations 
that might be established or from any 
point to another within the route. 
Black “va UStS:) 91 S26 7223 
324, 11 Ct.Cl. 73. (6) ‘Posts, depots, 
and stations,’ as used in contract 
with the department of war for the 
transportation of military supplies 
and stores. U.S. v. Caldwell, 19 Wall. 
(U.S.) 264,°22 I.Ed. 114, 9 Ct.Cl. 88 


[rev 8 “Ctl. 334i: (7) “Railroad 
rates” in transportation contract. 
GoltralviU. VS: 164°C Cl. Aa eS) 


“Sample packages” in a cartage con- 


tract. Leavitt v. U. S., 34.F. 623. (9) 
“Similar articles.” Patrick Corr & 
Sonsiv. Us S555 Ceci... 1600) “ihrans— 


portation between specified points 
and to and from all points between. 
Scott*v.- U._S., 4 CtCl. *241 / Pate 12 
Wall. 443, 20 L.Ed. 438, 7 Ct.Cl. 224]. 
(11) “Waste” as used in contract to 
remove waste. S. A. Meagher Co. v. 
Ui Ss) 73, CECH S215: 


fe] Particuiar rights, liabilities 
and obligations. Contracts construed 
with respect to: (1) Obligation to 
furnish goods in accordance with 
samples exhibited. Patrick Corr & 
Sons pv.sUeS3855-CiCl” 1) Dara- 
tion of contract. Gilbert v. U. S., 4 
Ct.C1 72905. -Stlery Mill. Co. Wie Uae: 
Spruce Production Corporation, 203 
P. 6, 118 Wash. 97. (8) Obligation 
to furnish necessary cars. Graham Vv. 


U._S., 34 S.Ct. 148, 231 U.S. 474, 58- 


L.Ed. 319 [aff 188 Kr. G51, ed LOTE.CSAL 
465]. (4) Liability of government 
for stamps which contractor had on 
hand at expiration of contract. Con- 
tinental Bank Note Co. v. U. S., 14 
CECI. 14. [ath 1458'Ct-- 1194. 15450 
671, appendix, 26 L.Ed. 997, 17 Ct.Cl. 
437]. (5) Termination of obligation 
to pay rent. Morgan v. U. S., 14 Ct. 
Cl. 319. (6) Retroactiveness. Nor- 
folk Southern R. Co. v. U. S., 59 Ct. 
Cl. 517. (7) Right under transporta- 
tion contract to combine fares be- 


tween intermediate points. Norfolk 
Southern R. Co. v. U. S., Supra; Chi- 
cago Great Western R. Co. v. U. S., 


59) CECLV 2S: LlhnoissCentalR. Co: 
v. U. S., 58-Ct.Cl. 593. (8) Implied 
notice to government of another com- 
pany’s claim to land to be conveyed 
to government by chemical company. 
U. S. v. Shelby Iron Co. of New Jer- 
sey, 47 S.Ct.-515, 273 U.S, 571, 71 Dad. 
781 [rev 4 F.(2d) 829]. (9) Right to 
dismantle and remove that part of 
plant constructed by government on 
reconveyance of land as agreed. U.S. 
v. Shelby Iron Co., 4 F.(2d) 829 [rev 
A097 S/ Cte ody 1213 US. ot ee elas 
781]. (10) Liability for loss of man- 
ufactured articles retained at gov- 
ernment’s request and destroyed by 
fire. Burkhart v. U: S., 65 Ct.Cl. 788. 
(11) Work covered by bid. Harvey 


A 
a 
. 
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contract;? the expressed intention of the parties is 
controlling, and is to be derived from the whole 


v. U. S., 105 U.S. 671, 26 L.Ed. 1206, 
17 Ct.Cl. 443. (12) Liability of gov- 
ernment for loss from acts of third 
persons. North Platte Canal & Col- 
onization Co. v. U. S., 48 Ct.Cl. 281. 
(13) Necessity that apparatus to be 


furnished meet test. Foley v. : 
43 S.Ct. 240, 260 U.S. 667, 67 L.Ed. 
451 [aff 56 CtCl. 303]. (i4) Appli- 


cation of provision for deduction on 


transportation of army, navy, and 
marine ofticers to Naticnal Guard. 
v. U. S., 62568 


Southern Pacific Co. 
Orta 


S. Atlantic, Gulf &. Pacific Co. w 
Government of Philippine Islands, 31 
S.Ct. 138, 219 US. 1%, 55 EaBid: aie 
U. S. v. Moses, 126 EF. 58, 60 Ci@cae 
600, 70 L.R.A. 281 [cert den 25 S.Ct. 
789, 195 U.S. 632, 49 L.idd. 353]. 


{a] Tllastrations.—(1) Where a 
contractor voluntarily enters into an 
agreement to furnish a specified num- 
ber of articles, and further agrees 
that if the said articles shall not be 
needed the agreement may be can- 
celed and settlement made on _ cer- 
tain terms set forth therein, and the 
agreement is afterwards canceled and 
settlement made in strict compliance 
with the terms thereof, the contrac- 
tor is not entitled to payment ona 
different basis, or to additional com- 
pensation, because the agreement re- 
cites the fact that the president, in 
pursuance of Act June 3, 1916, § 120 
(50 USCA § 80), issued an order re- 
quiring plaintiff to comply with the 
terms of the agreement. Duesenberg 
Motors Corporation v. U. S., 56 Ct.Cl. 
96 [aff 43 S.Ct. 19, 260 U.S. dhe, 6G 
Ed. 162]. (2) Provision that supplies 
and materials required to be deliv- 
ered “at the navy yard” should be de- 
livered in accordance with conditions 
therein specified, did not apply te de- 
liveries not to be made at the navy 
yard. Stineman Coal & Coke Co. v. 
U. S., 290 F. 1021. (3) Where “suc=- 
tion hose” is required by a govern- 
ment contract and the specifications 
generally describe the article desired, 
the contractor is required only to fur- 
nish the hose in compliance therewith, 
and not such suction hose as is gen- 
erally understood among the trade. 
United & Globe Rubber Mfg. Cos. v. 
WS, oda Ctr lemanaae 
contract provides that the title to 
certain tools shall vest in the United 
States immediately on inspection, ac- 
ceptance, and receipt therefor by the 
properly authorized representative of 
the United States, and after such in- 
spection, acceptance, and receipt, and 
payment for same by the government, 
said tools are destroyed by fire, the 
siid tools were the property of the 
United States, though not segregat- 
ed and marked as government prop- 
erty, and the loss must fall on the 
government. C. R. Wilson Body Co. 

U..S., 58. Ct.Cl. 257. 


{b] Inferences and implications 
cannot prevail against express words 
of statute in nature of a contract. 
Switzer v. U. S., 38 Ct.Cl. 275 (pres 
vision as to payment of interest on 
money of contractor held by govern- 
ment as security). 


4 Farrelly v. U. S., 159 EF. 671, 86 
eer 539 [aff 163 F. 1022, 89 C.C.A. 


fa] Question for jury.—When evi- 
dence was conflicting as to meaning 
of term used in contract, question 
whether stone furnished complied 
with contract as the parties under- 
stood it was properly submitted to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 
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(4) Where a 


‘ 


‘ 


— 
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contract,® in the light of its purpose, and surround- 
the contract will be construed 
most strongly against the party preparing it;’ type- 
written matter in a printed form prevails over the 
and specific provisions over 
contemporaneous construction 
by the parties will be given effect;!° the language 
of the contract will be given that construction which 
one party knew the other party placed on it;'! ap- 
plicable statutory provisions,!? or a general contract 
pursuant to which a special agreement is made,** 


ing circumstances ;° 


printed provisions,® 
general provisions;? 


jury. Graham v. U. S., 34 S.Ct. 148, 
231 U.S. 474, 58 L.Ed. 319 [aff 188 


HG 51;5 110, €:C.A. 465]. 

5. Duesenberg Motors Corporation 
Ne ase) Coe Ctad On cOOm U.S 4 2s 6.0 
dae. 9162" Taft 56. Ct.Cl> 96]; Joice 
Werle sy ole OtCl.439, 

[a] Construction of particular 


contracts.—(1) Provision that month- 
ly statements and payments on cost 
plus contract were conclusive held 
not modified by other provisions. U. 
S. v. Hardaway Contracting Co., 3 F. 
(2d) 163. (2) Provisions in schedule 
for construction of barges for the 
United: States, giving in detail the 
weight and dimensions of structural 
materials, held not affected by provi- 
sion in contract for construction of 
barges in accordance with specifica- 


tions in such schedule. U.S. v. El- 
licott, 32 S.Ct. 334, 223 U.S. 524, 56 
PiBd, 535 [rev 43 Ct:Cl. 469], (3). A 


provision that “all rights of action 
for any breach of this contract are 
reserved to the United States” held 
applicable to the whole contract and 
not restricted to the provisions of the 
particular article where found. U. 
S. v. A. Bentley & Sons Co., 293 F. 
229. 


6. Joice vy. U. S., 51 Ct.Cl. 439. 


{a] Mlustrations.—(1) Where the 
contract is dependent on appropria- 
tions by Congress, and deliveries by 
the contractor are dependent on the 
accessibility to towboats of a river, 
the rights of the parties are deter- 
mined “thereby. Killebrew v. U. S., 52 
Ct.Cl. 440. (2) Construing contract 
according to its manifest spirit, and 
looking to prior conduct of parties, 
contract to pay cabin rate for trans- 
portation of officers, and steerage vale 
for transportation of others, held to 
entitle carrier to cabin rate for wives 
and children of officers. J. M. Cebal- 
los & Co. v.U. S., 29 S.Ct. 583, 214 U. 
S. 47, 53 L.Ed. 904 [rev 42 Ct.Cl. 318] 
(3) Where a contract provided that 
a contractor should have “proper 
wharfage facilities’ while delivering 
eoal, the court may look at the sur- 
rounding circumstances and view the 
circumstances as they must have 
been viewed by the parties when they 
made the contract, so as to determine 
what wharfage facilities would be 
proper and reasonable. Zimmern vy. 
U. S., 48 Ct.Cl. 395. (4) Shipbuilding 
contract requiring the vessel to “he 
subjected to a trial trip in the open 
sea, under the conditions prescrinved 
or approved by the Secretary of the 
Navy,” must be construed in the light 
of the previous practice of the de- 
partment with respect to character of 
test required, on which plaintiff had 
a right to rely in making its bid. U. 
S. v. Newport News Shipbuilding & 
Dry Dock, Co., 178. F. 194, 101. C.C.A. 
51 


. S. v. A. Bentley & Sons Co., 
293 F. 229; Scully v. U.S., 197 F. 327; 


& Dry Dock Co., 178 F. 194, 101 C.C.A. 
514; Sheridan- Kirk Contract Co. v. 
U. S., 52 Ct.Cl. 407. 


UNITED STATES 


tract; 


under.?® 


tract,17 which is 


8. Bickett Coal & Coke Co. v. U. 
So 67 CtiCl.. 53° [cert: den 50-SiCt, $34, 
280 U.S. 583, 74 L.Ed. 632]; Asiatic 
Petroleum Co. v. U. S., 65 Ct.Cl. 100. 


9. John Milnes Co. v. U. S., 45 Ct. 
Clavel 4s 


[a] Thus, (1) where a contract 
provides specific prices for different 
pieces of work at different dates, an 
article providing generally at what 
time working periods must begin 
must be disregarded; and, where the 
specific article provides that to enti- 
tle the contractor to the highest rate 
of pay the work must be completed 
“within fifty working days after date 
of the notification of the approval of 
the contract,” it must control. ‘John 
Milnes Co. v. U. S., 45 Ct:Cl. 314. (2) 
Where the parties have agreed upon 
the damages which may be caused by 
delay with a proviso that in case of 
the delay being caused by strikes, 
epidemics, ete., time shall be allowed 
by the engineer officer in charge, these 
provisions must be taken as the last 
expression of the intent of the par- 
ties and as superseding an antecedent 
provision in the specifications relat- 
ing to “extraordinary and unforesee- 
able conditions.” Maryland Dredg- 
ins Cosy. WIS 4 CUuCIAsS T. 


10. Commissioner of Internal Rev- 
enue v. Leasing & Building Co., 46 F. 


(2d) 2; Worthington Pump & Ma- 
er ery Corporation v. U. S., 66 Ct. 
. ov. 


[a] Tllustration.—Where railroad 
established a rate on shipments to 
federal prison, less than its local rate, 
but which did not include switching 
charges on other roads to the prison, 
and the government for 14 years vol- 
untarily paid the additional switching 
charge, the fact that subsequent tar- 
iffs omitted to specify additional 
switching charges held not to war- 
rant the deduction from current bills 
of such switching charges as errone- 
ously paid, in view of the govern- 
ment’s long-continued construction in 
favor of such charges. Missouri Pac. 
Lee CKO ey LOM Sty NSW EAC in(Oa ad tea 


[b] Construction by officer.—(1) 
Interpretation of contract by Chief 
of Construction Division of Army, as 
to equipment included in laundry 
building sold, held final. Dozier v. 
U.8.,° 610°C: Cl. 622.) \.C2), Any, uneer= 
tainty as to whether a roadway on 
plans was called for by a contract for 
construction of filtration plant for 
the United States so as to entitle con- 
tractor to payment for work on such 
roadway should be resolved in con- 
tractor’s favor, where engineer in 
charge inspected the work and di- 
rected payment therefor as eee 
in the contract. White v. 3 
S.Ct... 532, 241 U.S.;149, 60 L.Ed. 929 
[rev 48 Ct. Gl aG9 Ts 


[c] Construction by unauthorized 
person.—Officer’s unauthorized con- 
struction of contract is not binding. 
Ross P. Beckstrom Co. v. U. S., 61 Ct. 


Cl. 28; John Milnes Co. v. U. S., 45 
Ct.Cl. 314. 
[d] Acquiescence.—(1) Where a 
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or a separate writing made part of the contract by 
reference,'* are to be regarded as a part of the con- 
and ordinarily strangers to the contract can 
claim no benefit, and are subject to no liability there- 
But the common-law rule that prior un- 
derstandings of contracting 
the final contract cannot be strictly applied to gov- 
ernment contracts required by law to be made by ad- 
vertisements, bids, 
being controlled solely by the terms of the econ- 


parties are merged in 


and acceptances,'® the parties 
to be construed in connection with 


contractor made no protest when the 
several payments were made under 
a contract, to furnish lumber to the 
government and when the final pay- 
ment, which purported to bein full of 
the amount stated in the voucher, 
was made, it is assumed that he ac- 
quiesced in the interpretation put up- 
on the contract by the defendants’ of- 
ficer Ar dolce; Vii. 2S.,)ddleCECly 439% 
(2) When secretary of navy ordered 
certain test of vessel without making 
any objection when told that con- 
tractor did not understand eontract to 
require it, but would have it made 
if extra expense was paid, he impli- 
edly accepted such construction of 
contract. Uz. v. Newport News 


Shipbuilding & Dry Dock Co., 178 F. 
194; 101 C.C.A. 514, 
11. eRlumileyeve- U.S... Ao sO tele 266 


(mod on other grounds 33 S.Ct. 139, 
226 U.S. 545, 57 L.Hd. 342]. 


[a] Thus, when one contracting to 
earry forward unfinished work under 
forfeited contract including anthoriz- 
ed changes, Knew when he executed 
contract that government and prior 
contractor had construed change or- 
der as covering certain work he is 
required to do such work. Plumley 
v. U. S., 43 Ct.Cl. 266 [mod on other 
grounds 335S.Ct. 139, 226: W.S.1545, on 
L.Ed. 342]. 


12. Lambert Lumber Co. v. Jones 
Fngineering & Construction Co., 47 
F.(2d) 74 [cert den 51 S.Ct. 489, 283 
U.S. 842, 75 L.Ed. 1452). 


issMillersve Us-iSy 65: CteClar5 06 
[folly Dyer &«Co.- vo. U."'Ss) 65 <Cuer 
612; Shofstall Hay & Grain Co. v. U. 
Soon CuCl 6534. 


14. Fore River Shipbuilding Co. v. 
WASH 62 Ct. Clie 307. 
[a] Thus, where new contractor 


agrees to do work in accordance with 
abandoned contract, provisions for 
extensions of time and damages for 
delays apply to new contractor. Fore 
River Shipbuilding Co. v. U. S., 62 
Ct.Cl., (307. 


15." vans’ v.-U."S), 42° CuCl 2s7. 


[a] TMiustrations.—(1) When rail- 
road agrees to transport troops, ete., 
over its own and other lines, and 
does so, and pays the intermediate 
carriers, no privity exists between the 
intermediate lines and the United 
States. Mobile, ete., R. Co. v. U. S., 
40 Ct.Cl. 282. (2) When contractor 
agrees to deliver property at a speci- 
fied destination, the government to 
pay the freight, there is, as between 
government and railroad, no liability 
on the government to pay. the freight. 
Louisville & N. R. Co Use Srod 
CHOIy 268 ate 45 S:Ct.| 233, 267 U.S. 
395, 69 L.Ed. 678]. 


16. Mueller v,’ U._S., 19 Ct.Cl. 582 
Fatt 5S Ct.330, 113 U.S. 153, 28 L.Ed. 
946,. 20, Ct.Cl: 524]. 


TRA RS woe and proposals see 
supra § 97 


17. Heencide Motor Manufactur- 
ine Saisupply Co. Vissi) 6) (Otel 
466; San Francisco Bridge Co. v. U. 
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the cireular calling for bids when referred to in the | 
A contract made with the government | 
is, in contemplation of law, executed at the seat of 

government, and the lex loci contractus does not af- 


contract.1® 


fect it.® 


Amounts and quantities. 


S., 40 Ct.Cl..139. 


{a] Prior negotiations.—(1) Gov- 
ernment held bound by terms of re- 
newal contract, notwithstanding prior 
negotiations to change it. Fields v. 
U. S., 60 Ct.Cl. 503. (2) Written con- 
tract to furnish beef needed for army 
posts or camps in interior of Cuba, 
cannot be extended to entire island 
because of statement of officer that 
such was purpose of department. 
simpson) v.) Uin'S. (267) S.Ct545 299 U. 
8S. 397, 50 L.Ed. 345. (3) Where bid- 
der in submitting bid requested ad- 
vance payment but no provision there- 
for was made in the contract, it was 
not entitled to damages because of 
government’s failure to make advance 
payment, Marsh Mfg. Co. v. U. S., 60 
CECI 3. 


[b] Award in accordance with pro- 
posal.—Where contract was award- 
ed “in accordance with proposal,” 
provision of proposal not embodied 
in formal contract, but which con- 
tractor was assured by government 
representatives was covered by a pro- 
vision therein, was part of the con- 
tract. Garford Motor Truck Co. v. 
U. S., 57 Ct.Cl. 404; Garford Motor 
Truck Co. v. U. Ss; 58 Ct.Cl. 53. 


18. Rosenberg v. U. S., 31 F.(2d) 
838 [cert den 50 S.Ct. 28, 280 U.S. 571, 
74 L.Hd. 623]. 


19. Duncan vy. U. S., 7 Pet. (U.S.) 
435, 8 L.Ed. 739. But see S. H. Hawes 
& Co Veo. RR,  irige Coz, Sais. 
538, 110 Va. 165 [mod sub nom. U. S. 
vy. Ansonia Brass & Copper Co., 31 S. 
Ct. 49, 218 U.S. 452, 54 L.Ed. 1107] 
(the government contracts with ref- 
erence to the laws in force in the 
jurisdiction where the! contract is 
made). 


20. Floyd v. U. S., 2 Ct.Cl. 429 [aff 
8 Wall. 77, 19 L.Ed. 449, 7 Ct.Cl. 93]. 


[a] Thus, (1) when government 
agreed to furnish hogs, which the 
contractor was to slaughter and pack 
for agreed compensation per hundred 
weight, there was implied obligation 
to furnish full number specified. 
Floyd v. U. S., 2 Ct.Cl. 429 [aff 8 Wall. 
Tho elas. 449,90 Ct: Clio 3] C2) 
Where a contract or specifications 
names 40,000 cubic yards as the prob- 
able quantity of material necessary 
for the completion of an embankment, 
and bound the defendants not to di- 
minish the quantity more than 25 per 
cent, 30,000 cubic yards will be the 
minimum quantity of material which 
the defendants will be bound to fur- 
nish. Sanford & Brooks Co. v. U. S., 
47 Ct.Cl. 383. 


{b] Construction as to amount.— 
(1) A contract with the United States 
government for the production of 
spruce lumber during the World War 
held to require the government to 
take 4,500,000 feet of spruce lumber, 
and not the entire output of the mill. 
Siler Mill.Co. .v.. U.. S, Spruce Pro- 
duction. Corporation, 203 P. 6, 118 
Wash.. 97. (2) A contract to furnish 
print paper to the Public Printer for 
a stated term construed with respect 
to the quantity the contractor could 
be required to furnish. U.S. v. Re- 


The provisions of the | 
contract as to the number or quantity of articles to | 
be furnished thereunder are binding,’° but not esti- 
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public Bag & Paper 
162 C.C.A. 251. 


21. See cases infra this note. 


[a] Illustrations.—(1) Contractor 
fabricating steel cannot recover ex- 
cept for tonnage actually fabricated, 
though government did not furnish 
material for amount estimated. 
Pressed Steel Car Co. v. U. S., 62 Ct. 
Cls 19l fecert er 47 (S.Ct: 456, 2735 Urs. 
688, 780, 71 L.Ea. 889]. (2) Specifi- 
cation of approximate linear footage 
of masonry guard rail in national 
park held subject to increase by gov- 
ernment. U.S. v. Baker, 50 F.(2d) 
22. (3) Contract entitling contrac- 
tor to hides of cattle slaughtered, the 
number to be about four thousand, 
did not create obligation to deliver 
number specified. Lobenstein v. U. 
S:, 19) UiSe324, 23) Lam: 410 ei CLel 
173. (4) Where the specifications for 
proposed work merely state what is 
thought by the contracting officers 
concerning the length of piles to be 
used in the construction, and then 
adds, ‘but the government will take 
no responsibility if longer piles are 
needed,” the expression of opinion 
was not misleading to the contractors 
nor a misrepresentation amounting to 
warranty or fraud. Snare & Triest 
Co. v. U. S., 48 Ct.Cl. 415. (5) Speci- 
fication stating that excavation below 
a certain depth and beyond a certain 
slope will not be paid for is not a 
warranty that in.no event need the 
excavation exceed those limits. Cot- 
TOM Vz. Se oo CU Olo36. 
fication, in bid, of approximate cubic 
yardage, held not to mean amount of 
linear feet of masonry guard rail to 
be constructed for government should 
contain cubic yardage stated in bid 
or should have certain average foot- 
ing. U4 S:iwwie Baker, 150 Bi @d) 122. 
(7) Where plaintiff enters into a con- 
tract with the United States to fur- 
nish to the Panama Canal an estimat- 
ed quantity of forage, with a stipu- 
lation that the government may order 
all or any part thereof, and the gov- 
ernment orders a part of such esti- 
mated quantity and accepts and pays 
for the same, it is under no obliga- 
tion to accept and pay for any greater 
quantity. Blake v. U. S., 58 Ct.Cl. 58 
[appeal dism 44 S.Ct. 230, 263 U.S. 
730, 68 L.Ed. 529]. 


[b] Acceptance of additional or- 
ders.—(1) Under contracts for speci- 
fied quantity of coal which provided 
that this was only an estimate, and 
that the contractor would be requir- 
ed to furnish any quantity needed, 
the contractor held to have volunta- 
rily accepted order for additional ton- 
nage and to have furnished it at the 
price specified, notwithstanding its 
earlier protest. Willard, Sutherland 
& -Comve Ue, 4387S Ctesb 92, 126200 S: 
489, 67 L.Ed. 1086 [aff 56 Ct.Cl. 413]. 
(2) Contractor held to have abandon- 
ed its claim that it was not found to 
furnish more than specified tonnage, 
and acquiesced in the government’s 
interpretation of the contract. py 
liam C. Atwater & Co. v. U. S., 
S.Ct. 595, 262 U.S. 495, 67 L.Ha. 1089 
[aff 56 Ct.Cl. 458]. 


22. Mueller v. U. S., 19 Ct.Cl. 581 


€o.,/1250) BY. 79; 


(6) Speci- | 
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mates or statements of approximate quantities.*1 A 
contract to furnish quantities 
tract for the amount needed by the government.?” 


[§ 116] 2. Cost-Plus Contracts. 
of contracts generally,?2 and contracts of the United 
States in general,?* the rights and obligations of the 
parties under a cost-plus contract depend on the 
terms of the contract.?® 


“required” is a con- 
f 


As in the: case 


The contractor is not a 


[aff 5 S.Ct. 380, 113 U.S. 153, 28 Ti 
Ed. 946, 20 Ct.Cl. 524]. 


[a] Thus, under contract provid- 
ing that government might take more 
or less than quantity specified ac-_ 
cording to actual needs, government 
held obligated to take estimated quan- 
tity, unless actual requirements were 
less. Johnstown Coal & Coke Co. v. 
UnuISS" 66468 Cis 66? 3 


[b] Authority of officer.—Contract — 
for cattle_in such numbers as may be 
required will be construed as covering 
only cattle needed for purposes for 
which officer was authorized to con- 
tract. Ryan v. U. S., 8 Ct.Cl. 2655 
266, [aff 10 Ct.Cl. 115]. But see Nock 
v. U. S., 1 Ct.Cl. 71 (contract provid- 
ing that orders would be given for 
quantities wanted from time to time 
did not oblige the government to ac- 
cept any goods). 


[c] Contracts with more than one 
bidder.—Contract for specified quan- 
tity, or such other quantity as might 
be required for wants of military sta- 
tion, did not bind government to take 
all supplies needed from bidder where 
he was awarded contract for only part © 
of quantity advertised putting him ~ 
on notice that there were other suc- 
cessful bidders. Merriam v. U. &S., 
2 S.Ct. 536, 107 U.S. 437, 27 L.Ed. 531, 
18 Ct.Cl. 760. 


23. See Contracts §§ 481-485. 

24 See supra § 115. 

25. See cases infra this section. 
[a] Determination of cost.— 


Where the parties agree therein to 
accept the determination by a board 
of naval officers of the actual cost 
the contractor is entitled to the inde- 
pendent judgment of the board, and — 
is not bound by an adverse decision 
resting solely upon the opinion of © 
the government’s accounting officer. 
William Cramp & Sons Ship & Hnginé 
BideicCory. Weus:,) te, ClO Mae: 


{b] Construction of particular 
provisions. — (1) Contract fixing 
maximum fee to contractor held not 
to entitle contractor to additional 
compensation for substituted work. 
J. G. White Engineering Corporation 
v. U. S., 61 Ct.Cl. 585. .(2) » Govern- 
ment entering cost plus contract with 
reference to future purchases of sup- 
plies cannot receive benefit of lower 
prices under contractor’s earlier con- 
tract. Remington Arms Union Metal- 
lic Cartridge Co. v. U. S., 63 Qt.Cl. 544 
[cert gr 48 S.Ct. 304, 276 U.S. 611, 72 
L.Ed. 780]. (3) A contract which in 
enumerating what should constitute 
the cost included ‘‘a proper proportion 
of taxes of all kinds, accrued during 
the taxable year with respect to the 
business or property, but such taxes 
shall not be held to include Federal 
income or excess-profits taxes,’ 
cluded so much of an excise tax with 
respect to the carrying on of business, 
paid in accordance with Revenue Act 
1916, § 407, as was applicable to the 
work involved based on the proportion 
of direct labor and material devoted 
thereto, at cost. William Cramp £ 
Sons Ship & Engine Bldg. Co. vO 
EPACOR OES AGS 


For later cases, developments and changes in the law see Annotations, same title and section number. 


in- © 
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trustee for the government,?* but is bound to make 
the best terms it can in respect of matters for which 
it is to be reimbursed by the government,?? and the 
fairness of the contractor’s transactions with the 
government’s contracting officer will be rigidly serut- 
Items expressly excluded by the terms of 
the contract,?® or which were obtained without the 
approval of the government’s representative as re- 
quired by the contract,®° cannot be included in the 
cost, and ordinarily items of expense incurred with 
the approval of the officer in charge,? unless acting 
outside the scope of his authority,®? or required by 
the terms of the contract,?3 are included; 
the contract provides that the contracting. officer’s 
decision shall govern, his approval and payment of 
expenditures,?+ or such approval by a superior offi- 
cer who is given the final decision,?® is ordinarily 
binding, but may be nullified by showing such fraud 


inized.28 


26. U. S. v. George A. Fuller Co., 
296... 178; U. S. v. A. Bentley & 
Sons Co., 293 F. 229. 


27. U.S. v. A. Bentley & Sons Co., 
supra. 


[a}) . Contract provision requiring 
the contractor to use its best efforts 
to protect and subserve the best in- 
terests of the government states 
nothing more than the law would im- 
ply, and adds nothing to the obliga- 
tion of the contractor. U.S. v. George 
pee KULler Co... 296 E1785. cU. 5.5 Ve A. 
Bentley & Sons Co., 293 F. 229. 


28. U.S. v. A. Bentley & Sons Co., 
supra. 


- 29. Lang Products Co. v. U. S., 58 
CECI: 167: 
fa] Thus, where a cost-plus con- 


tract expressly’ excludes “legal ex- 
penses in connection with or adjust- 
ment of this contract or any legal ex- 
penses of an extraordinary nature” as 
part of the cost of the work, and a 
lawyer is employed by the contractor 
at a stated yearly salary, a part of 
whose work is of a legal character, 
and the pay for that part which is not 
legal in its nature is not segregated 
from that which is legal, the contrac- 
tor is not entitled to reimbursement 
for the salary paid, nor to a percent- 
age on such salary as part of the cost 
of the work. Lang Products Co. v. U. 
S., 58 Ct.Cl. 167. 


-| 30. Hurley-Mason Co. v. U. S., 62 
CtiCl, °105;) Lang: Products Co. ev. U: 
S., 58 Ct.Cl. 167. 


31. See cases infra this note. 


[a] Thus, (1) where it was neces- 
sary for a cost- -plus contractor to in- 
cur expenses to secure labor and 
prompt delivery of materials for work 
under contract, and such expenditures 
received approval of government of- 
ficer in charge of work, expenses of 
their employment was part of cost of 
work. James Stewart & Co. v. U. S., 
59 Ct.Cl. 295; Austin Co. v. U. S., 58 
Ct.Cl. 98. (2) Where the government, 
under a cost-plus contract, authorizes 
the contractor to establish, maintain, 
and operate a commissary for feeding 
and housing laborers engaged on the 
contract work under government 
supervision, he is entitled to reim- 
pursement:.for his expenses thereby 
incurred. Austin Co. v. U. S., supra. 
(3) Where the plaintiff, acting under 
the instructions of the contracting 
-officer, took out liability and burglar 
and hold-up insurance, and its action 
in taking out such insurance was sub- 
sequently approved by,the contract- 
ing officer, the premiums on the same 
paid by plaintiff were part of the cost 
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and when 


of the work. Bates & Rogers Const. 
Con Ve sUeeSey Sa Ct. Cl. 13 92.5 Masons .é 
Hanger Co. v. U..S., 56 €t.Cl. 238 [eert 
den 42 S.Ct. 93, and aff 43 S.Ct. 128, 
260 U.S. 323, 67 L.Ed. 286]. (4) At- 
torneys’ fees, paid by contractor in 
effecting settlement with. subcontrac- 
tor, requested by contracting officer, 
held part of cost for which contrac- 
tor may have reimbursement. Cen- 
BEA Cone: Corporation v. U. S., 63 Ct. 


32. Central Const. Corporation v. 
U. S., supra. 


[a] Thus, (1) fees of attorneys, 
employed by contractor to defend suit 
for false arrest, held not part of cost 
of work, notwithstanding contracting 
officer’s approval. Central Const. 
Corporation vs UsiS.? 63:-CtCl.| -290. 
(2) Where the contractor boarded 
his men and lost money thereby in- 
stead of raising their wages (which 
the government was to pay), his !oss 
cannot be charged to the government 
as an element of “actual and neces- 
sary cost’; and the acquiescence of 
the engineer officer in charge did not 
bind the government. Lovell v. U. S., 
AT Ct.Cly sor. 


33. Mason & Hanger Co. v. U. S., 
56 Ct.Cl. 238 [cert den 42 S.Ct. 93, and 
oneye S.Ct. 128, 260 U.S. 323, 67 L.Ed. 


{a] Thus, where a bond for faith- 
ful performance of the work is re- 
quired by statute and by the contract 
itself, the premium paid on the same 
is part of the cost. Bates & Rogers 
Const? 0. fy," Ue ts; os, CL Cla 302. 
Mason & Hanger Co. v. U. S., 56 Ct. 
Cl. 238 [cert den 42 S.Ct. 93, and aff 
gee 128, 260°°U.8."323, 67 Lid: 


34. U.S. v. A. Bentley & Sons Co., 
16s, (20): 8953 7 br) Shov. Porter) 98k: 
(2d) 153; James Stewart & Co. v. U. 
Sy i Ct.Cl. 126; Central Const. Cor- 
poration v. U. S., 63 Ct.Cl. 290. 


[a] Necessity of express provi- 
sion.—To make contracting officer’s 
decisions and’ payments under a cost 
plus contract for the construction of 
an army camp conclusive on the gov- 
ernment, the contract must so pro- 
vide in express terms: U. S. v. A. 
Bentley & Sons Co., 293 F. 229. 


[b] Construction of contract.—(1) 
Provision of war-time cost-plus con- 
tract for airplanes, requiring preser- 
vation of records for six years, held 
not to show decision of accounting 
officer was not final. Dayton Airplane 
Cove Us S20 Pi@2d) 673)": (2) Con- 
tracting officer’s decisions and pay- 
ment held not conclusive evidence of 
complete performance, in view of the 


or gross mistake as indicates bad faith.?¢ 
to these general rules, traveling expenses of skilled 
laborers,*7 the expense of transportation of em- 
ployees,?® war taxes on items of expense,*® and com- 
pensation of publie accountants,*® have been allowed 
as part of the cost, but interest on loans to carry 
on the work,*! and fees of attorneys in defending 
suits,4? have been disallowed. 
pay the cost plus a reasonable profit, the department 
cannot fix the profit at an inadequate sum because 
of what was done under a prior contract.** 
the contractor is induced to do work after the ex- 
piration of the contract by promises of a supple- 
mental contract, he is entitled to the specified com- 
pensation for the work so done.*4 
paid under such a contract is sufficiently in excess of 
what should have been paid to warrant the inference 
of fraud, the government is entitled to relief,*® but 
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Subject 


Under a contract to 


Where 


If the amount 


government’s reservation of right of 
action for breach of contract and pro- 
vision for ‘inspection and audit. U. 
S. v. A. Bentley & Sons Co., 293 F. 
229, 


[ec] Unnecessarily frequent pay- 
ments.—That officer made payments 
under cost-plus army cantonment 
construction contract more frequently 
than required held not to lessen bind- 
ing effect thereof. U.S. v. A. Bentley 
& Sons Co., 16 F.(2d) 895. 


{d] Contracting officer’s represent- 
ative—Whether constructing quar- 
termaster. was contracting officer’s 
representative is dependent on his au- 
thorized acts, and where he had im- 
mediate charge of work he was con- 
tracting officer’s representative. U. 

v. A. Bentley & Sons Co., 16 F.(2d). 
895. 


35. U. S. v. Mason & Hanger Co., 
43. S:Ct., 128,/ 2160 -W:S8.1323,) 6%. Likid: 
286 [aff 56 Ct.Cl. 238, reh gr 43 S.Ct. 
251, and aff 43 S.Ct. 518, 261 U.S. 610, 
67 L.Ed. 825]. 


[a] Compensation board. — Ship- 
building company held not entitled to 
recover for loss from use of ship- 
way held open at request of govern- 
ment officers, in view of decision of 
compensation board provided for in 
contract. Sun Shinbuilding Co. v. U. 
S., 46 S.Ct.: 440, 271 U.S. 96 70 L.Ed. 
852 [aff sub nom. Kenilworth Co. v. 
U. S., 59 Ct.Cl. 156, 757; Dorris Motor 
Car Co. v. U. S., 60 Ct.Cl. 68], 


6.0 UO Se iv. ‘Porters79, B62) 158s 
or. J. dtenry, Miller, Inc; v: U.S 
64 Ct. Cl." 599. 


38. Dayton Airplane Co. v. U.S., 21 
F.(2d) 673. 


39. James Stewart & Co. v. U. S, 
59 Ct.Cl. 295 (war taxes on freight 
bills, telegrams, express charges, and 
passenger fares necessary in prosecu- 
tion of work). 


40. Dayton Airplane Co. v. U. S., 
21 BF.(2d) 673. 


Shu AUS COs en Urine. 
98. 


42. Central Const. Corporation v. 
War S.,563) CCl’ 29.0) 


43. Jang Products Co. v. U. S., 
58 Ct.Cl. 175 (where contractor was 
given financial assistance under prior 
contract but this was done under 
terms of the contract and there was 
nothing to show that profit allowed 
thereunder was unreasonable). 


44. Stewart-McGehee Const. Co. v. 
U.S: woss@t. Clas 


45. U.S. v. A. Bentley & Sons Co., 
293 FY 229. 


58 Ct.Cl: 
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the necessary facts must be pleaded*® and proved.** 
The compensation of 
the contractor under a government contract ts, like 
the compensation under other contracts,*s 


[§ 117] 38. Compensation. 


46. U. Sv. A. Bentley & Sons Co, 
supra, 
[a] Requisite allegations.—aA peti- 


tion charging fraud by the contractor 
of an army camp constructed on the 
cost plus basis should show with rea 
sonable certainty of what the fraud 
consisted, how it escaped detection, 
and why it was not detected at the 
time of its perpetration or for so long 
a time thereafter. U. S. we A, Bentley 
& Sons Co, 298 FR. 229. 


[b] Subletting.—An allegation of 
a petition charging fraud by army 
camp contractor under cost plus con- 
tract, charging that defendant sublet 
portions of the work, without alleging 
that government did not consent 
thereto, or that it was ignorant there- 
of, held defective. U. S. vw. A. Bentley 
& Sons Co., 293 EB. 229. 


47. U. S. v. A. Bentley & Sons Co., 
supra. 

48. See Contracts $$ 585, 686. 

49. Whitlock Coil Pine Co. Ww U, 
eae OUGIO 428%. Mathie. We sus, oh 


72 Ct.Cl. 468; Norfolk Shipbuilding & 
Dry Dock Corporation wo U.S. 68 Ct 
Cie 246s “Littauer vo. US. *6S  Cuer 
112; Penn Chemical Co. v. U. S&S. 68 
Ct.Cl. 15; Progress Laundry v. U. S,, 
62 Ct.Cl. 710; Southern Pac. 
S:, 62 Ct.Ccl. 649; Atchison, T. & S. 
RNa yee Co Vales, SO Cech 275; 
Schaff v. U. S., 58 Ct.Cl. 8%; Taylor v. 
TWS.355 © CLC, et Southern Pac. Co. 
v. U. Sy 58 Ct.ch $33; Cincinnati, N: 
o TP. Ry. Go. vw. Us Sy 58 Ct.Chk 
5. 


fa] Thus, (1) where contract for 
ee sale of copper to the government, 
was valid without advertising be- 
cause of the war exigency, contractor 
is not entitled to any remedy under 
Act March 2, 1919 (60 USCA § 80 
note), authorizing relief to contraec- 
tors who furnished supplies or ma- 
terial under a contract not executed 
in the manner prescribed by law. 
American Smelting & eras Co. ¥, 


Co, 


U. S.,.42.S.Ct. 420, 269 U.S. 75, 66 TA 
Ea. w33 “att 6p CLC. 466).. (2). “If 
contractor under protest furnishes 


supplies which it was not required to 
furnish under its contract, the pro- 
test gives no right to recover more 
than contract price. Willard, Suther- 
land & Co. v. U. S., 56 Gt.Cl. 418. [aft 
43 S.Ct. 593, 262 U.S, 489, 67 L.Ba. 
1086]; William C. Atwater & Co, v. U, 
S., 56 Ct.Cl. 458 [aff 43 S.Ct. 695, 262 
U.S. 495, 67 L.Ed. 1089). (3) Plain- 
tiff, fulfilling contract after being in- 
formed disputed inspection charge 
not provided for in contract, would 
not be paid, can recover contract price 
only. American Rolling Mill Co. vy. 
U. S., 61 Ct.Cl. 882. (4) Where con- 
tract provides for allowance to con- 
tractor for pumping out each time 
cofferdam is flooded while work is 
actually in progress during time limit 
of contract but not to apply to flood- 
ing after expiration of time limit con- 
tractor cannot recover such allow- 
ance where cofferdam is flooded dur- 
ing extension after time limit named 
in contract has expired. National 
Contract Co...v.. U..S., 69 Ct.Cl.. 441, 
(5) Where the government at all 
times adhered to its position that a 
contractor was bound to furnish coal 
in addition to the quantity specified 
in the contract at the contract price, 
and the contractor, though protesting 
delivered the quantity demanded, it 


‘coal delivered. 


UNITED STATES 


deter- 


contract price 


was entitled only to 
Si. 48 


Wiltiam CG. Atwater & Co, vw U. 
S.Ct. 595, 262 US. 496, OT Dad LOS9 
fat 56 C&C 4587. (8) Where the 
sovernment contracts with plaintitt 
for special expedited passenger serv- 
ice at an agreed rate, and plaintit® 
furnishes the same, the aecounting 
oftivers have no authority to fix a low- 
er rate by combining local and party 
r ates and deducting the difference be- 
tween said rates trom another bill of 


plaintitt. Chicago, R. I & PL Ry. Co. 
Wi Be Sit8S Gu res. (7) Where 
plaintitt enters into contract te de- 


liver hay to United States upon call 
in lots not te exceed 1,000,000 pounds 
each, but upon one eall delivers 4,000,- 
000 pounds in one lot under protest, 
and receives payment therefor at con- 
traet price without protest, delivery 
was voluntary, and plaintitt cannet 
recover difference between amount 
paid and market price of said hay. 
Barly & Daniel Co. vw. U. S., 89 CLCL 
932 [ail 46 S.Ct. 457 ITL US. 140, TO 
L.a. S74]. CS) Where plaintiff re- 
eceives a procurement order from War 
Industries Board to furnish certain 
articles at a specitied price, and de- 
livers such articles to government 
and accepts price stated in order, his 
protest against adequacy of price does 
not give him right to recover a great- 
er amount. Louisville Bedding Co. v. 
U.S. 69 CLC 226 [motion to remand 
sause to Court of Claims for fur- 
ther findings den 44 8 S.Ct. 637, and ap- 
peal dism 46 S.Ct. 99, 269 U.S. 688, 70 
L. Ba. $98). 


{b] Work done inadvertently.— 
Where an item in the printed specifi- 
cations was to be omitted and was not 
estimated for by the contractor, but 
was inadvertently carried out by his 
workmen, he cannot recover, although 
it remained mp a in the specitica- 
tions. Cotton v. UL S., 88 Ct.Clh 536. 


[ce] Construction of particular 
prvuvisions.—(i) Where Congress, by 
Act May 27, 1908, authorized payment 
to contractor in addition to contract 
price to reimburse him for actual loss 
from earthquake and fire, the archi- 
teets held entitled to specified per- 
centage ot such additional ge wath 
U. S. v. Cook, 42°S.Ct. 200, 257 U.S 
528, 66 L.Bd. 350 fait 55 Ct.cl. 218). 
(2) A provision in a contract to fur- 
nish coal that the contractor would 
not be held responsible in case of in- 
terruption or shortage of transporta- 
tion, but that its obligation would be 
canceled to a corresponding extent had 
no relation to the price to be paid for 
William C. Atwater 
& Conve Us Sy 48 S.Ct 696, 862 TS 
496, 67 L.Wd. 1089 tatf 56 ormeln 458]. 
(3) Where plaintiff contracted to do 
barker excavation at a specified price 
per cubic yard, and was directed to 
make excavations at a certain place 
by a government inspector, it was no 
defense to its right to recover there- 
for under the contract that the fill 
making the excavation necessary was 
not a natural one, but was occasioned 
by the negligence of the city. San 
Francisco Bridge Co, v. U. S. 209 F, 
185. (4) Provision requiring govern- 
ment to pay for relocating contrac- 
tor’s machinery does not require pay- 
ment of overhead expense 2 reloca- 


tion. Pressed Steel Car Nes NL S., 
62 Ct.Cl, 191 tebe 74 gr 47 S.Ct. 456, 27 
U.S. 688, 71 L.Ed. 889]. (5) 


Contract a transportation ot stores 
held to make compensation dependent 
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minable trem the terms of the contract,*® all of the 
provisions being constrned together,®® and mm the 
way provided im the contract," and the eontracter 
is not entitled to reimbursement for expenses unless 


on number of pounds actually eliv= 
ered. Kihtbers wo UL SS. 8t US SS 
24 LAM. Te, 14 CECE BQ CB) A 
contract te furnish the qgrartermas 
ter’'s department all the transperta- 
tien needed between certam PORES, 
at certain rates, fer military, Ingina, 
ang gevernment Stores will met Jus- 
tify a claim fer compensation for 
Lndian supplies, mever rm the eharge 
ef the quartermaster’s @epartment fer 
transportation, but be eeseg ho dy an- 
ether person. Hazlett vo UL Sy € SCw 
48, 128 U.S. 291, 28 LB. 3, 21 CVC 
£93. we) Transport ation centract 
construed as to de pc ae while 
awaiting escert. Porter vo UL S, 8 Ct 
Ch 386. (S$) Transpertation contract 
construed as officer autherized te re- 
quire mede eof transpertatien eRn- 
titling centracter te Increased com- 
pensation, Stewart vw U.S. 24 C&ck 
504 (9) Alternative clause In econ- 
tract as te cempensation fer nfes 
held not to apply te particu ar make 
of rifte. Garrison v. ULS. 7 Wah. Cu. 

S.) 688, 19 LE. 277, 7 Ct.ClL TS CO) 
Informal agreement fer hire of boats 
and services in handling them con 
strued as to Compensation. Locker wy 
U.S. €2 Ct.Cch G18. (il) Infermal 
contract for repairs censtrued as te 
compensation. Neweemb vw UL S, 6S) 
Ct.clh 228 (12) Agreement te con- 
struct tewbeats construcd, as te basis 
of payment. Marietta Mig. Ca we UU. 
S.,, T$ Ctl 528; Charles Ward En- 
gineering Works Ww U. S. T$ CtLCch 
$67. (1s Contract construed as te 
computation of compensation for 
piles. Lovering & Garrigues Ca Ww 
OU. S. TS CLCh S08. Cg) Infermal 
charters of tugs te United States 
held te amount te demises so that 
deductions by government of Sums 
covering time when tugs were not at _ 
its disposal was unwarranted U. S. 
v. Cornell Steamboat Ca, 45 S.Ct. 239, 
267 U.S. 281, 69 L.Ba. 618 Caf® 58 Ch 
Cl. 497]. (18) Stipulation In con- 
tract for sale of horses to the govern- 
ment that the latter will pay the “ad- 
ditional cost” of delivering the hers- 
es at Washington, Instead of at the 
place of delivery named in the® con- — 
tract, entitles the contractor to re- 
cover only the actual outiay arising 
from the change of place of delivery. 


Chollar vy. United States, 2 CLCh 318 
Robertson v. Same, 2 CLel. S22. sy : 


Contractor held not entitled under his 
contract to additional compensation 
for increased wages paid by subcon- 
tractor without showing he was re- 
quired to reimburse subcontractor 
Penn Bridge Co. v. U. S., T1 CtCL 2T8. 
(17) Provision of charter that United 
States would reimburse owner for in- — 
erease of Wages and bonuses can- 
strued as to wage scale to be ee 
New York & Porto Rico S& 8. 

van 29 F.(2a) 1018 [aff 29 rea) 


Cad] Question of fact as to amount 
due see Atlantic Refining Co. v. U. 
Savtiy Cueleron 


50. U. S. v. Skinner & Eddy Cor-. 
poration, 28 F.(2da) 873 [mod on other 
grounds 35 F.(2d) 889 (cert dism $0 
S.Ct. 248, 281 U.S. 770, 74 Li. Ba. 1196) ]. 


51. Dunbar & Sullivan Dredging 
COtVE OSS ct CkLCKh TR 


fa] Thus, (1) provision in govern- 
ment dredging contract for payment 
on basis of scow measurement, and 
for place measurement when neces- 
sary, does not authorize place meas- 


For later cases, developments and changes in the law sce Annotations, same title and section number, 


“- 


v 
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authorized by the contract,®? but is entitled to the 
agreed compensation when he does the work agreed 
on though it does not accomplish the desired result.°* 
When the compensation is not. fixed by the con- 
tract,°>* as where the contract provides for compen- 
sation to be agreed on,°® the reasonable or market 
value is recoverable, but the reasonable value of 
work never accepted cannot be recovered where in 
the performance of the contraet the government has 
been defrauded out of large sums of money.°® The 
contractor is not entitled to the agreed price for 
goods delivered by a third person and not accepted 
as deliveries under the contract,®* nor for goods re- 


turned and accepted by him.°§ 


Deduction and offsets. The government may make 
deductions authorized by the contract,®® and is enti- 
tled to recover amounts which it was compelled to 


UNITED STATES 


contractor.®® 


[§ 118] 4. Extra Work or Expenses. 
tractor is not entitled to compensation, in addition 
to that provided in the contract, for doing that 
which he agreed to do,*’ or for doing necessary pre- 


pay and which the contractor should have paid,®° 


urement merely because more ac- 
eurate. Dunbar & Sullivan Dredging 
Co. v. U. S., 70 Ct.Cl. 76 (holding, how- 
ever, that where quantity over- 
dredged, could only be ascertained by 
measurement in place such measure- 
ment was authorized). (2) Contrac- 
tor may recover basic price of coal on 
showing method pursued in making 
analysis was not according to agree- 
ment providing for reduction, if 
analysis showed samples below fixed 


standard. Heid Bros. v. U. S., 69 Ct. 
Cl. 704. 
[b] Determination by officer.—(1) 


Under contract for transportation of 
stores dependent on distance as ascer- 
tained by specified officer, distance so 
ascertained is conclusive in absence 
of fraud or gross mistake necessarily 
implying bad faith, or failure to ex- 
ercise honest judgment. Kihlberg v. 
Me Seo Od. Unies o9o.. 221d. 106, “14 
Ct.Cl. 582. (2) Where contract con- 
tains a clause that Secretary of the 
Navy may appoint a board of officers 
to award compensation in case of dis- 
pute, whose determination shall be 
binding upon both parties, Court of 
Claims has no power to review said 
decision. Sun Shipbuilding Co. v. U. 
S., 59 Ct.Cl. 757 [aff 46 S.Ct. 440, 271 
U.S. 96, 70 L.Ed. 852]. 


52. Western Cartridge Co. v. U. 
Papel Cla aea. 


{a] WNoncompliance with contract. 
—Plaintiffs, not complying with con- 
tract in burning débris, cannot recov- 
er compensation for extinguishing 
fires, spreading therefrom. Carlson v. 
W5S;, 61 Ct.Cl, 901. 


[b] Unauthorized negotiations.— 
Plaintiff, increasing facilities, relying 
on negotiations with officers unau- 
thorized to contract, cannot recover 
expense of preparation. American 
Rolling Mill Co. v. U. S., 61 Ct.Cl. 882. 


[ec] Duty to provide materials.— 
Where contract provides that con- 
tractor shall “provide all fuel and 
men to operate’”’ the locomotives and 
other equipment furnished the con- 
tractor by government, and a list of 
materials to be furnished, by govern- 
ment made part of the contract does 
not mention coal, eontractor is re- 
quired to furnish necessary coal. 
Sanford & Brooks Co. v. U. S., 58 Ct. 
Cl. 158. 


{d] Construction of facilities.— 
(1) Under contract for laundry work, 
contractor cannot recover cost of con- 
structing facilities. Progress Laun- 
ORyiVains, mocwOtuch 710) (2) / Cost 
of duplicate plant erected by contrac- 
tor to provide for deliveries of sand 
is properly borne by the contractor. 


Smoot v. U. S., 35 S.Ct. 540, 237 U.S. 
38, 59 L.Ed. 829 [aff 48 Ct.Cl. 427]. 


53. Whitlock Coil Pipe Co. v. U. 
S., 72 Ct.Cl. 473; Dayton-Wright Co. 
v. U. S., 64 Ct.Cl. 544. 


54. Philadelphia, B. & W. R. Co. v. 
U. S., 62 Ct.Cl. 587; California Pack- 
ing Corporation v. U. S., 61 Ct.Cl. 272; 
Pocahontas Fuel Co. v. U. S., 61 Ct. 
Cl. 231; Consolidation Coal Co. v. U. 
S., 60 Ct.Cl. 608 [appeal dism Consoli- 
dated Coal Co. v. U. S., 46 S.Ct. 204, 
270 U.S. 664, 70 L.Ed. 788]; RR. J. 
Bn Oles Tobacco Co, v. U. S., 60 Ct. 

me S20. 


[a] Illustration.—Where contract 
fixing rental of plant is not binding, 
contractor is entitled to reasonable 
rental value for his plant and contract 
rate when reasonable will be ayplied. 
Austin Co. v..U..8.,°59 Ct:Cl. 554; 


{[b] Use of rejected materials.— 
Where the defendants reject certain 
waste furnished under the contract as 
not coming up to the requirements of 
the sample furnished, but subse- 
quently use the rejected material, the 
contractor is entitled to recover for 
the same at the then prevailing mar- 
ket value of the goods and not at 
the contract price. Patrick Corr & 
SonsiwirUeS.5ioS2CuCh we 


55. U.S. v. Wilkins, 6 Wheat. (U. 
8S.) 135, 5 L.Ed. 225. 


56. Atlantic Contracting Co. v. U. 
S., 57 Ct.Cl. 185 (so holding though 
contractor was corporation and fraud 
was committed by the owners of its 
stock). 


57. Dold v. U. S., 14 S.Ct. 1187, 154 
U.S. 645, 24 L.fd. 1103 (where con- 
tracting officer had paid third person 
the market price, and contractor 
sought to recover difference between 
market price and contract price). 


58. G.S. Briggs & Co. v. U. S., 62 
Ct.Cl. 352 (where contractor com- 
plained after his acceptance of the re- 
turned goods). 


59. See Pickley v. U. S., 46 Ct.Cl. 
77 (deduction for inspection and 
superintendence during period of ex- 
tension upheld). 


Construction of contract.—A pro- 
vision in a contract that, when an 
extension is granted ‘because of 
freshets, ice, or other force or vio- 
lence of the elements, there shall be 
no deduction for inspection and 
superintendence during additional 
time allowed,” does not extend to the 
ordinary periods of high water of the 
river: “Pickley ‘v..U. Sij46.Ct.Ch. 77. 


[a] Shortage in delivery.—Deduc- 
tion of price paid by government for 
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and may withhold the value of unused material not 
returned as required by the contract ;*! but it cannot 
deduct liquidated damages for delay,*? or charge the 
contractor with increased cost of superintendence due 
to the delay,®* where the delay was caused by it, 
or when it does not appear that any additional ex- 
pense was incurred because of the delay;°* nor can 
it charge him with the wages of an engineer during 
a period of delay when his employment was not a 
necessity attributable to the contractor.®® 
admittedly due cannot be withheld because the con- 
tractor has not discharged its obligations to a sub- 


A sum 


The con- 


quantity which contractor failed to 
deliver, see Clinton Coal Co. v. U. S., 
64 Ct.Cl. 312. 


[b] Waiver.—Extension of time 
held not a waiver of expense to de- 
fendants resulting therefrom if the 
delay was caused by defaults on the 
part of the claimant or his subcon- 
tractors and by strikes and difficulty 
in securing workmen. .New Jersey 
Foundry & Machine Co. v. U. S., 44. 
CECI 5 10: : 


60. See cases infra this note. 
{a]. Freight paid.—(1) Govern- 
ment could recover difference in 


freight charges where contract of sale 
to government provided for price f. o. 
b. at designated point and things sold 
were forwarded collect to more dis- 
tant point. Truscon Steel Co. v. U. S., 
70 Ct.Cl. 727. (2) Government held 
entitled to recover freight paid on 
goods sold it under contract requiring 
delivery f. 0. b. supply office. Harper 
Mfg. Co. v. U.'S., 10 F.(2d); 150. 


[b] Labor furnished by govern- 
ment.—Where a contractor agreed to 
furnish all the labor required in a 
public store, and the government by 
mistake furnishes three men to do 
work covered by the contract, it may 
deduct from the contractor’s vcompen- 
sation the market value of their serv- 
ices, but not the full amount of salary 
paid them. Mudgett v. United States, 
Da CtClwe.6. 


61. Union Insulating & Construc- 
tion Co. v. U. S., 59 Ct.Cl. 582 [aff 46 
S.Ct. 448, 271 U.S. 121, 70 L.Ed. 864]. 


62. Greeley Iron Works v. U. S., 
66nCtL.CL esas. 

63.  Axman v. U. S:, 47 Ct-:Cl.-537: 

64. Nalle v. U. S., 51 Ct.Cl. 43. 

65. Rosser v. U. S., 46 Ct.Cl. 192. 

66. George Leary Const. Co. v. 
S..63) Ct.CL.1206. 

fa] Thus, contractor to secure re- 


imbursement provided by contract for 
wage increase paid by subcontractor, 
need not show that it had paid sub- 
contractor. George Leary Const. Co. 
Vo lWems Oo lsel 200s 


67. Maryland Dredging & Con- 
tracting Co. v. U.. S., 66 Ct.Cl. 627: 


fa] Illustrations. — (1) Govern- 
ment contractor held not entitled to 
extra compensation for increasing 
height of protecting dam constructed 
by the government, made necessary 
by unusually high flood, where he was. 
made responsible for the preservation 
and good condition of the work. Day 
Ves S088 (Ss: Cty 67, 246) Use loseeGe 
L.Ed. 219. (2) Cost of cofferdams 
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paratory work,®® or for doing more work than he is 
required to do,®® or for doing work outside of the 
contract not ordered by any authorized representa- 
tive of the government;*° but he is entitled to com- 
pensation for extra work made necessary by author- 
ized changes in the contract,’1 especially when the 


UNITED STATES 


contract provides for extra compensation for such 


made necessary by flood conditions 
cannot be allowed contractors for 
locks under ‘extra work” paragraph 
of their specifications, where, under 
other paragraphs, all cofferdams were 
to be built by contractors at their 
own expense notwithstanding unau- 
thorized promise to pay revoked be- 
fore work was done. Christie v. U. 
S., 85 S.Ct. 565, 287 U.S. 234, 59 L.Hd. 
938. [rev 48 Ct.Cl. 2938]. (3) Where 
a contract binds the contractors, ab- 
solutely, to protect the work ‘‘with- 
out expense to the government” they 
must do so, though the necessity be 
caused by an unprecedented rise in 
the Columbia river at the Cascades 
above the 142-foot mark, and the ex- 
tent and cost of the protective work 
could not have been reasonably an- 
ticipated. Day v. U. S., 48 Ct.Cl. 128. 
(4) Where the government furnishes 
to a contractor a cofferdam wall to be 
used as one side of a cofferdam to be 
constructed by him, and his contract 
contains a clause that, if the said wall 
is damaged or destroyed, it shall be 
repaired or restored by him,, the gov- 
ernment is not liable to him for any 
losses. that may have been caused by 
leaks or breaks in said wall. Hings- 
tony. OU. Si) 559CtOl 207780¢5). » Under 
contract authorizing government to 
increase quantities to be furnished, 
contractor is not entitled to increased 
price on additional amount ordered 
because market price exceeds contract 
price. William C. Atwater & Co. v. 
WSs, b6PCtCl 1458 [aff \43 S:Ct7595) 
262 U.S. 495; 67 L.Ed. 1089]; Charles 
Nelson Co. v. U. S., 56 Ct.Cl. 448 [aff 
43 S.Ct. 301, 261 U.S. 17, 67 L.Ed. 513]; 
Willard Sutherland & Co. v. U. S., 
56 (6t.Cl..473) [aff 438. S.Ct. 592, 262. U. 
S. 489, 67 L.ld..1086]. (6) A con- 
tractor for construction of a dock held 
not entitled to recover for extra ex- 
pense caused by encountering quick- 
sand, where the profile and report fur- 
nished him, were sufficient to put him 
on notice that he might encounter 
quicksand. Goodrich v. U. S., 51 Ct. 
Cl. 1. (7) Where a contract provid- 
ed for exigencies which might re- 
quire work below a designated point 
on the river, the engineer’s statement, 
which caused the contractor to as- 
semble more materials at another 
point than he otherwise would have 
done, did not make the work addition- 
al which was required at the first 
point during an exigency of high 
water. Richtman v. U. S., 47 Ct.Cl. 
488. (8) Under contract requiring 
work to “be delivered in a complete 
and perfect state,’’ contractor to “be 
responsible for the proper care and 
protection of all materials delivered 
and work performed by him until the 
completion and final acceptance of 
same,” where before final inspection 
and acceptance of plaintiffs’ work, it 
was partially destroyed through the 
fault of another contractor, cost of 
reconstruction was a proper charge 
against the plaintiffs. Mittry v. 
VW. S..78 Ct.Clii341— (9), Grading con- 
tractor cannot recover additional cost 
due to change in contour map, where 
error was discovered before executing 
contract. Eaton, Brown & Simpson 
VW. U.us.;.02 CtcCl. 668: cert den 47 S.Ct. 
658, 274 U.S. 746, 71 L.Ed. 1327]. (10) 
Where a contract obligated the con- 
tractor to give his personal superin- 


tendence to the work or to provide a 
competent foreman and, because. of 
his absences, he was directed to place 
a foreman on. the work, he is not en- 
titled to reimbursement therefor. 
O'Sullivan’ -v.. WU. tS. 545. Ce Cla t43° 
(11) Under contract to deliver wood 
to quartermaster’s department con- 
tractor could not recover expenses in- 
curred in cutting and hauling from 
point outside reservation when con- 
tract prohibited him from cutting 
within reservation. Francis v. U. S., 
96 U.S. 354, 24 L.Ed. 663. 


[b] Construction of contract by 
officer.—That work was done “by au- 
thority of the engineer in charge,” 
who recommended that the project be 
changed, which recommendation was 
approved held not a construction of 
the contract by the officer in charge 
which would relieve the contractors 
from the obligation requiring ‘the 
entire ‘completion of the lock,’ and 
cast upon them “every expense of 
whatever nature that may arise dur- 
ing the progress of the work.’ Day 
Veo WUiuS:, £48CtCle 128° 


68. U.S. v. Normile,* 36 S.Ct. 122, 
239 U.S. 344, 60 L.Ed. 319 [rev Nor- 
mile, Fastabend & McGregor v. U. S., 
AON Cte Cl (3\- 


fa] Thus, cost of unsuccessful 
temporary dams erected by a public 
contractor to divert water from site 
of dam covered by contract, held not 
chargeable to the United States un- 
der the contract. U. S. v. Normile, 
86S. Cty n122, 239 TU. S29344, 160 | Laid: 
319 [rev 49 Ct.Cl. 73]. 


69. San Francisco Bridge Co. v. 
OK, SOG) Se aes 


[a] Thus, where a contractor with 
the government for excavation at a 
specified rate per yard was notified 
that the appropriation was. only 
enough for 60,000 cubic yards, fur- 
ther excavations were at its own risk. 
San Francisco Bridge Co. v. U. S., 
209 EB. P13'5! 


70. J. & J. Stolts Association v. U. 
S., 66 Ct.Cl. 1; McKenzie Const. Co. 
Ven WU. iSs. C4 CtCle 6455." Richards [Py 
Green Co. v. U.S, 60°Ct.Cl, 895. 


[a] Thus, under contract prohibit- 
ing departures without written con- 
sent of treasury, contractor could not 
recover for changes made by as- 
sistant superintendent without con- 
sent of secretary of treasury, when 
assistant Superintendent had no pow- 
er to vary contract. Hawkins v. U. 
S90 US 089, 24° Eeniay 607.913) CUCI, 
516. 


71. Levering & Garrigues Cowra Ui, 
S., 73 Ct.Cl. 508; Moran Brothers Co. 
Vi Cea aie Que Cl asia. 


[a] Changes advantageous to con- 
tractor.—Where slight changes were 
made in the location of trenches and 
manholes, the right to make such 
changes being specifically given in the 
contract to the officer in charge, no 
claim for extra work can be predicat- 
ed thereon where it appears that the 
changes were advantageous to the 
contractor. McBride Electrie Co. v. 
U. S., 51 Ct.Cl. 448. 


{b] Expense of installing addition. 
al facilities required to meet unan- 


Ms 
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changes,72_ and for work outside of the contract 
which he is required to do,’* and to reimbursement 
for extra expenses made necessary by the govern- 
ment,7* or made on its promise of the reimburse- 
ment,’?® and extra expenses due to unauthorized de- 
lays caused by the government,’® or to. defective 


ticipated requirements by govern- 
ment are not recoverable. Metal — 
Products? Co. ve S.,° 60 | Ct.Cl? See 


[appeal dism 46 S.Ct. 
670, 70 L.Ed. 786]. 


72. Christensen Const. 
Shite Oe: Cle 1500. 


[a] Coustruction of contract.—(1) 
Specifications in a contract for con- 


470, 270 U.S, 


Co. v. U, 


struction of concrete walls for a ship. 


lock held to include, in its provisions 
for extra compensation for remedying 
leaks in clay bottom of cofferdam, 
cost of pumping. MacArthur Bros. 
Col vs U.2S:, 51-Ct.Ck 470" C2), Sees 
vision that the contractor shall re- 
ceive for extra work ‘actual neces- 


sary cost” include liability insur- 
ance, depreciation of plant, and ex- 
penses of superintendents, but not 


losses which the contractor suffered 
by boarding his men at a less price 
than it was worth. Lovell vy. U. S., 
46 Ct.Cl. 318. 


73. Gearing v. U. S., 48 Ct.Cl. 123 
Axman'v./U.:S:,:4% Ct.Cle 537. 


[a] Thus, where a foundation pro- 
vided by the government is deficient 
and the contractor is required to sup- 
ply the deficiency by a-greater depth 
of concrete than the contract re- 
quired, it is extra work, for which he 
may recover, although no written 
agreement was entered into and the 
original contract was required by law 
to be in writing. 
48 Ct.Cl. 12. 


[b] Obligation to do work.— 
Where the engineer officer in charge 
of the building of a lock and dam was 
in command, and, his authority under 
the contract being plenary, he re- 
quired the contractors to erect the 
dam at a point where it had been 
three times carried away, it must be 
inferred that they were obliged to 
erect the dam at the point indicated. 
Normile v. U. S., 45 Ct.Cl. 203. 


74 U.S. v. United Engineering & 
Construction Co., 34 S.Ct. 8438, 234 U.S. 
236, 58 L.Ed. 1294 [aff 47 Ct.Cl. 489]. 


_ {a] Thus, (1) extra cost of inclos- 
ing certain machinery in 
necessitated by the building of a 
plank walk across the top of a pipe, 
to protect the workmen from high- 
speed gearing, must be allowed con- 
tractor where the expense was made 
necessary by the government. U.S. 
v. United Engineering & Construction 


Co., 34 S.Ct. 8438, 234 U.S. 236, 58 L.Ed. ' 


1294 [aff 47 Ct.Cl. 489].) (2) Plaintiff 
held entitled to recover extra cost, 
when he was compelled to substitute 


new material because government did | 


not deliver salvage material as 
pause Brundage vy. Un S:, 66 Ctey 


75. New York Shipbuilding Co. v. 
U. S., 65 Ct.Cl. 457 (agreement to re- 


Gearing v. U. Sie 


casing, . 


imburse ship contractor excess cost — 


for overtime and wage increases). 


76. Levering & Garrigues Co. v. 
U. S., 73 Ct.Cl. 566; American Bridge 
Co. v. U. S., 72 Ct.Cl. 344; Weehawken 
Dry Dock’Co! v.*U: Si 655 CRC 4662 
[foll Weehawken Dry Dock Co. v. U. 
S., 65 Ct.Cl. 686]; Goldstone v. U. S., 
61.Ct-Cl 401: 
Va UES, 959 CEElUSL 7, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plans,"7 or to interference with the work,’® or mis- | representations,’® or other faults,8° of the govern- 


[a] Delay by officer.—Contractor 
was entitled to recover increased cost 
due to rise in price of the bricks dur- 
ing officer’s delay of four months in 
approving bricks. Levering & Gar- 
rigues'iCo. v..U. S., 738 Ct.Cl. 566. 


[b] Cost-plus contract. — Where 
under contract providing for payment 
of contractor’s overhead expenses 
during contract period, contractor is 
compelled, by government’s delays 
and substitutions to work beyond esti- 
mated contract period, it is entitled to 
additional overhead expenses thereby 
incurred.’ Ordnance Engineering Cor- 
poration v. U. S., 62 Ct.Cl. 204. 


[ce] Delay not creating liability.— 
(1) Increased cost of labor and ma- 
terials for public work due to the 
breaking out of war with Spain held 
not chargeable to the United States 
because of delay in notifying the con- 
tractors that they could begin work, 
where the notice was given in time to 
begin as early as contemplated. U.S. 
v. Normile, 36 S.Ct. 122, 239 U.S. 344, 
60 L.Ed. 319 [rev 49 Ct.Cl. 73]. (2) 
Government was not liable to contrac- 
tor for additional expense incurred 
on account of delay in preparatory 
work not shown to have constituted 
breach. of contract by government. 
Carrol) v. U. S., 68 Ct.Cl. 500. 


77. Horton v. U. S.,°58 Ct.Cl. 148. 


[a] Thus, where the plans to con- 
struct a bulkhead are defective, and 
the contractor suggests to the en- 
gineer in charge certain changes 
therein to remedy such defects, which 
are adopted in part and ignored in 
part, and the bulkhead after construc- 
tion gives way, and a part of the ma- 
terial deposited behind it is carried 
away to sea and lost, and the con- 
tractor is ordered by the engineer to 
repair the break, which is done and 
the work accepted, the contractor is 
entitled to recover the cost of such 
repairs as extra work required by an 
emergency. Horton v. U. S., 58 Ct.Cl. 
148. 


78. Weehawken Dry Dock Co. v. U. 
S., 65 Ct.Cl. 662 [foll Weehawken Dry 
Dock Cop Wa US. 65 .CtCT.. (686): 
Sweeney -v. U. S., 63 Et.Cl. 398. 


fa] When extra compensation not 
authorized.—That passes were issued 
to contractor’s workmen, with a re- 
quirement that the same be exhibited 
to sentries, and that the hours for the 
entrance of laborers were regulated 
with a requirement that certain 
streets should be used for hauling of 
materials, held not to constitute a 
breach of specifications providing for 
reasonable space at the site of work, 
so as to entitle contractor to recover 
for extra cost. Miller v. U. S., 53 Ct. 


Chee 
79. See cases infra this note. 
{a] Liability for misrepresenta- 


tions.—The government is liable to its 
contractors for misrepresentations in 
the same circumstances that private 
individuals would be liable, but neces- 
sarily neither is liable if neither made 
representations. MacArthur Bros. Co. 
v. U. S:, 42 S.Ct. 225, 258 U.S. 6, 66 
L.Ed. 798 {aff 55 Ct. Cl. 181]. 


{b] TIlustrations.—(1) Contrac- 
tor held entitled to recover additional 
cost of excavating hardpan, notwith- 
standing that advertisement required 
investigation, in view of government’s 
misrepresentations and coercing con- 
tractor to limit description of ma- 
terial to “stiff clay” and “hard clay,” 
did not aid government. Dunbar & 
Sullivan Dredging Co. v. U. S., 65 Ct. 
Cl. 567. (2) Extra expense over what 
would have been necessary had the 


materials to be excavated been as 
represented by the government boring 
sheets should be allowed contractors 
relying on such borings, which the 
specifications falsely stated repre- 
sented, as far as known, the materials 
to be excavated. Christie v. U. S., 35 
S:Ct: 566, 2387. U.S. 234, 59 W.Wd- 933 
[rev 48 Ct.Cl. 293]. (3) Where the 
United States notified contractors 
that brick which it was to furnish for 
building were on the ground, and the 
eontractors carried workmen with 
them to a remote place where there 
was no labor market, the United 
States is responsible for all loss re- 
sulting from the laborers remaining 
idle in consequence of the brick not 
being on the ground as represented. 
Owen vere IS 44 OtGle G4 4020 C4) 
Where government engineers prior to 
advertising for bids for the construc- 
tion of a lock and dam to rest on bed- 
rock, make soundings and delineate 
the result upon a map upon which all 
other drawings pertaining to the work 
are based, and bidders are not af- 
forded a reasonable time within 
which to verify the depths of bed- 
rock obtained, the United States is 
liable as for a misrepresentation of 
a material fact, though the error was 
honestly made. Sheridan-Kirk Con- 
CLACC COs Wee Wig Se Do me ucla oan UO) 
Where contract provides that ma- 
terial to be removed is clay, gravel, 
sand, and boulders, contractor is en- 
titled to extra compensation for the 
removal of a bed of limestone rock, 
notwithstanding provisions making 
the decision of the engineer officer in 
charge as to the quality and quantity 
of the work final, and requiring his 
instructions to be observed by the 
contractor and the order of the en- 
gineer to remove the rock under the 
contract... .U..S..v., Ll. Ps & J, A. Smith, 
41 S.Ct. 413, 256 U.S. 11, 65 L.Ed. 808 
[aff 54 Ct.Cl. 119]. (6) The damage 
incurred by persons contracting to re- 
pair a dam for the United States, be- 
cause the existing dam had not been 
built as positively stated in the speci- 
fications, may be recovered from the 
government, notwithstanding general 
language in other paragraphs of the 
specifications that no claim shall be 
made for any excess or deficiency, and 
that bidders are expected to visit the 
site and ascertain the nature of the 
work.) Hollerbach. vy. iS.) 34 S.Ct 
553, 2338 U.S. 165, 58 L.Ed. 898 [rev 
47 Ct.Cl. 236]. (7) Where specifica- 
tions and maps did not contain a true 
description of the material as shown 
by the field notes, and the contractor’s 
plant, submitted for approval as re- 
quired, was approved, though it was 
only efficient for dredging material of 
the character mentioned in the specifi- 
cations, the government was not re- 
lieved of liability by a statement in 
the specifications that bidders were 
expected to examine the work, and 
that the United States did not guar- 
antee the accuracy of the description, 
U.S. v. Atlantic Dredging Co., 40 S.Ct. 
423, 253.U.S. 1, 64 L.Ed. 735 [aff 53 
Ct: Cl. 490]. (3) Where knowledge 
of a sunken sea wall was withheld 
from the contractor, and he was mis- 
led thereby, to his damage, he might 
recover the resulting damage not- 
withstanding the contract also pro- 
vided that the government did not 
guarantee correctness of the informa- 
tion given or assume risk or responsi- 
bility in connection therewith, and 
gave to intending bidders the priv- 
ilege of examining the site. Levering 
& Garrigues Co. v. U. S., 73 Ct.Cl. 508. 
(9) Where the profile ‘and report of 
the engineer furnished to the con- 
tractors for their information failed 
to show ‘a continuous stratum of 


quicksand at a depth from thirty two 
to thirty five feet, which continued 
downward to and below the bottom of 
the dock,” it must be held that the 
profile should have more clearly re- 
vealed the existence of so treacherous 
Bp a eeanoe: Goodrich v. U. S., 47 Ct. 


[ec] To constitute misrepresenta- 
tions, there must be some degree of 
culpability attached to makers of the 
maps or charts, either that they were 
knowingly untrue or prepared as the 
result of Such serious and egregious 
error as_to imply bad faith, Midland 
Land & Improvement Co. v. U: S., 58 
Ct.Cl. 671; W. H. French Dredging & 
Wrecking Co. v. U. S.,.62 Ct.Cl. 97. 


[d] Misrepresentations held not 
shown by the facts. MacArthur Bros. 
Co. v. U. S., 42 S.Ct. 225, 258 U.S. 6, 
66 Ha 098 Taft 55% CtiGli kirsis 
George F. Pawling & Co. v. U. S., 62 
Ct.Cl. 123 [cert den 47 S.Ct. 98, 273 Us 
S705; Th wars 49 li Wie Eis "Wrench 
Dredging & Wrecking Co. v. U. S., 62 
CECI 9s SWovell Wa Wa Si 6 Ct.cl. 
7565 Midland Land & Improvement. 
Cov. U."S3 58CtUCl.67ls [aft 46 Sict 
218, 270 U.S. 251, 70 L.Ed. 570); San- 
ford & Brooks Co. v. U. S., BB €t-Cl: 
158; MacArthur Bros. Co. Us Ss 
55 Ct.Cl. 181 [aff 42 S.Ct. 325, 2583 U. 
S. 6, 66 L.Ed. 798]; Snare & ‘Triest 
Coiive U. S., 481Ct-Cli415. 


[e] Guaranty whens before the 
contract is awarded the government 
makes test holes along the line of 
work, and records the results there- 
of, which are subject to inspection by 
the bidders, the government did not 
guarantee the character of the ma- 
terial, and bidders were expected to 
assume responsibility. Shippey & 
Qutzen.v. U..S., 49 Ct.Cl. 151. 


{f] Waiver.—aA dredging contrac- 
tor, by continuing with the work 
after discovering that the materials 
to be removed were different from 
those represented, did not elect to 
continue the work, so as to prevent it 
from suing for damages, where it did 
not then know of the concealment of 
the results of test borings made by 
the government. U. S. v. Atlantic 
Dredging Co., 40 S.@t. 423, 253 U.S. 1, 
64 L.Ed. 735 [aff 53 Ct.Cl. 490]. 


80. See cases infra this note. 


[a] Thus, (1) contractor for a 
government pumping plant should be 
allowed the cost of repairs from 
breaking of certain pipes, due to the 
sudden increase in the pressure im 
the system, caused by the government 
without notice to the contractor and 
without his fault. U. S. v. United 
Engineering & Construction Co., 34 
S.Ct. 843, 234 U.S. 236, 58 L.Ed. 1294 
[aff 47 Ct.Cl. 489]. (2) Where extra 
work, not contemplated by the con- 
tract, was made necessary by an ‘act 
of the officer charged with its execu- 
tion, the contractor should recover 
the reasonable cost of it, though the 
officer’s act was not directly connect- 
ed with the subject matter of the 
contract. Ohio River Contract Co. v. 
U. S., 45 Ct.Cl. 542. (8) Where en- 
gineer in charge unjustly refused to 

make proper estimates and payments, 
when he knew the result would be ir- 
reparable loss and perhaps financial 
ruin to the contractor, and it forced 
the contractor to borrow $65,000 and 
pay interest thereon in order that he 
might proceed with the work, it was 
an expense improperly thrown upon 
the contractor for which he may re- 
cover. Axman v. U. S., 47 Ct.Cl. 537. 
(4) Where the local engineer laid 
down incorrect lines, and the contrac- 
tor was obliged to correct the error by 
materially increasing the thickness of 
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ment’s representatives, but not extra expenses caused 
by their errors of judgment,*t or expenses which the 
government could have lessened when it was under 
no obligation to do so,*? or expenses caused by acts 
or omissions of other contractors,®°? or third per- 
_sons,®* or by the econtractor’s obedience to orders of 
one having no authority from the government to 
give them,®® or extra expenses incurred for the con- 
tractor’s own benefit,®® or unnecessary expenses vol- 
untarily ineurred,’? or expenses made in expecta- 
tion of profits which were not realized because of 


the plastering, it was extra work, for 


which he may _ recover, though he 
made no protest at the time. Gear- 
ing, Vv. U.S. 48 Ct:Cl™t2"G) Where 


a contractor was needlessly compelled 
to reship coal while awaiting a deci- 
sion of the department commander as 
to whether the coal should be or 
should not be accepted, he can recov- 
er for the needless expense thrown 
upon him if the contract gave him 
“proper wharfage facilities.’ Zim- 
mern ve Us. S.; 48 CtCk 395. (6) 
Where the engineer in charge of the 
work directs the contractor to per- 
form certain work and use certain 
material, and thereafter rescinds his 
former orders and directs that ma- 
terial of greater strength be substi- 
tuted therefor, the government is lia- 
ble for the cost thereof. Toomey 
iBIROSs Wan WE She ORO Ye AGO), KC 
tractor held entitled to allowance for 
storage of material it could not use 
because of government’s nondelivery 
of other material. Peaslee-Gauibert 
OVE NUs., 60 CECH 631)" (8) 4 Cons 
tract to rebuild building destroyed 
by fire which provided that old wall 
should remain and be carried to re- 
quired height, intended that it should 
be used only so far as it was fit, 
and it was duty of United States to 
determine fitness so as not to mis- 
lead contractor, and he was entitled 
to expense of taking down part of 
wall when necessity was choo vencd 
during progress of work. U. 
Gibbons53 vs:Ct, 117, (1095 Us. 200, 27 
L.Ed. 906, 19 Ct.Cl. 705. 


Sly Christie v. U. S., 35-S.Ct. 565, 
237 U.S. 234, 59 L.ld. 933 [rev 48 Ct. 
Cl 29815 


fa] Thus, cost of increased ex- 
cavation due to the ang'e of repose 
fixed by government engineer cannot 
be allowed contractors, where such 
angle was selected from experience in 
other work and would have been ade- 
auate but for extraordinary flood con- 
Gihonss weuRistion Valls wS..n00n ©.1Cbs 
565s) Uolaeoicwmeo4, 2.00) Ld... 933) [rev 
48 Ct.Cl. 293]. 


2. Steel Products Engineering Co. 
Vou Un Sa) Te Cr.e) 7452. 


[a] Freight charges. — Provision 
of contract as to how engines to be 
reconditioned by contractor should be 
packed by it did not constitute repre- 
sentation or warranty that they would 
be so packed when delivered to it so 
as to entitle it to extra freight which 
it was required to pay because heavier 
boxes were used. Steel Products Hn- 
gineering Co. v. U. S., 71 Ct.Cl. 457. 


83. G. & H. meatine Conve, UsesSs 
68 Ct.Cl. 164. 
84. Converse v. U. S., 61 Ct.Cl. 672 


[cert den 47 S.Ct. 99, 273 U.S. 708, 71 
L.Ed. 851). 

85. Grant v. U.'S., 5 Ct.Cl. 71. 

Sou Christie: vie. Sa. be OC li sDO, 
QBI WS 2e4, 09° LsHid.. 933 [rey 48 Ct: 
Bila Pa 


fa] hus, contractors for dams 
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delay in making 


and locks for the United States can- 
not be allowed cost of excavation of 
buried concrete forms made by con- 
tractors to recover the forms for re- 
use. Christie v. USS, 35 S: Cts 565,.2307 
bey 234, 59 L.Ed. 933 [rev 48 Ct.Cl. 


87. Bethlehem Steel Co. v. U. S., 
51 Ct.Cl. 394 [aff 38 S.Ct. 347, 246 U. 
S. 523, 62 L.Ed. 866]. 


[a] Thus, (1) where all the condi- 
tions of a bond to secure a contract 
for armor plate had been complied 
with, the expense of giving thereafter 
a substituted bond could not be 
charged as extra expense when given 
voluntarily and without protest. 
Bethlehem Steel Co. v. U. S., 51 Ct.Cl. 
394 [aff 38 S.Ct. 347, 246 U.S. 523, 62 
L.Ed. 866]. (2) If the contractor did 
not pursue the method prescribed by 
the contract, he cannot complain that 
by proceeding in a different manner 
he incurred additional expense. Ax- 
MAN Vielen td CUCL vost. 


88. Duesenberg Motors Corpora- 
tiON Wa U.S 434SiCr 19) 260NU, Sead5; 
67 L.Ed. 162 [aff 56 Ct.Cl. 96]. 


[a] Thus, where a contract con- 
templated a revision of the schedule 
of deliveries, and provided for cancel- 
lation if the public interest so re- 
quired, and was several times modi- 
fied to meet changing purposes, with- 
out any complaint by the contractor 
that the government had been delin- 
quent in furnishing specifications, or 
otherwise, and the contractor would 


have had time to perform the con- 


tract, but for the Armistice, the con- 
tractor held not entitled to reimburse- 
ment for outlays made in expectation 
of profits which were not realized. 
Duesenberg Motors Corporation v. U. 
S37 43 SiCte 19, 2160 RSLs 67 ad: 
162 [aff 56 Ct.Cl. 96]. 


CON ReVa ot. S109 1 
177 (28 USCA § 284). 


90. P. H. McLaughlin & Co. v. U. 
Sey SOMO CI: TREY 


91. Levering & Garrigues Co. v. U. 
So 73 (CuCl. 566. 


92° wuustbader, Const. Co-svemUsnss, 
622C UC 490 eovelle ve Une ssn CG 
Cl. 756; American Seating Co. v. U. 
So 62 Ctel. 57 [cert den 46) S:Ct, 631; 
271 U.S. 680, 70 L.Ed. 1148]; George 
BY Pawling 620. Walle tse, COMCUCE 


Jud. Code § 


699; Sanford & Brooks Co. v. U. S., 
ES OUROMG AUR He MereKeRe Ae NOL sis, DO EON 
176; Bates & Rogers Const. Co. v. U. 


Shp WG KOU OIG Ge 


{a] Failure to protest.—(1) Even 
if a contractor was not required by 
his contraet to deliver to a navy yard 
its requirements of lumber in excess 
of the quantity estimated when the 
contract was made, he waived his 
right to claim the difference between 
the contract price and the market 
price for lumber delivered in excess 
of the estimate, where he made no 
protest against such deliveries, except 
to protest against being required to 
deliver at the time specified and ac- 
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delays not willful or fraudulent ;8* and since a stat- 
ute prohibits the allowance of interest on claims 
prior to judgment,®® interest on money borrowed 
to carry on the work because of the government’s 


payments cannot’ be recovered.°° 


An extension of time for performance of the con- 
tract equal to a delay does not defeat the contrac-— 
tor’s right to reimbursement.®? 
contract as to the method to be followed in order 
to obtain additional compensation,®? such as provi- 
sions for approval by a specified officer,®* or for an 


Provisions of the 


cepted payment for all lumber deliv- 
ered at the contract rate. Charles 
Nelson Co. v. U. S., 43 S.Ct. 301, 261 
U.S: 17,. 6% 21. Hd. 513 (atl Se weuner 
448]. (2) That government contrac- 
tor orally protested against work out- 
side contract limits, claimed compen- 
sation therefor, and had _ received 
from Judge Advocate General favor- 
able advisory opinion on its claim, 
would not entitle it to recover, in 
view of provisions of contract requir- 
ing prompt written protest and writ- 
ten orders for extra work. Sanford & 
Brooks. Co..v.. U. S:,-45) S.Ct. 341) 216m) 
WS: 4555.69 LM. Ted) [atk 583C eels 
158]. (3) Where a contractor was 
authorized under his contract to cut 
wood within a certain military reser- 
vation, but the officers compelled him 
to go further, and he did so without 
objection, and was paid for the wood 
so cut, he cannot recover for the ad- 
ditional expense he may have been 
put.to., Réeckuvs US Si. 14-CUCimes 
oe 102 U.S. 64, 26 L.Ed. 46, 15 Ct.Cl. 


[b] Necessity of seeking review 
by superior cfficer.—(1) If officer di- 
recting work refuses to enter into 
written agreement for extra work and 
insists that it is embraced in con- 
tract, contractor’s remedy is by ap- 
peal to superior officer. Kilmer v. U. 
S., 48 Ct.Cl. 180. (2) Where a con- 
tract provides that all disputes be- 
tween the contractor and the architect 
shall be submitted to the Secretary 
of the Navy whose decision thereon 
shall be final, the contractor cannot 
recover for additional work which 
the architect compelled him to do, if 
he did not submit the matter to the 
Secretary. Plumley v. U. S., 43 Ct. 
Cl. 266 [mod on other grounds 38 S.Ct. 
139, 226 U.S. 545, 57 L.d. 342]. 


93... Plumley v. U. S., 33 S'i@t..1393 
226 U.S. 545, 57 L:Ed. 342 [mod 43 
Ct.Cl. 266, 45 Ct.Cl. 185]; Churchyard 
v. U. S., 100 F. 920; Eaton, Brown & 
Simpson Wa pe, Ss 62 Ct.Cl. 668 [eert 
den 47 S.Ct. 658, 274 U.S. 746, 71: L.Ba. 
13271; Daty & "Hannan Dredging Co. 
ve U. Ss, 55 CEC’ 17 °Bydel vores 
38 CtCl. 649. 


[a] Failure of officer to act.— 
Where a contract provides that the 
cost of changes shall be ascertained 
by a board to be appointed for that 
purpose, and “when approved by the 
chief of the bureau of yards and 
docks” shall be added to or deducted 
from the contract price, such provi- 
sion does not deprive the court of ju- 
risdiction of items ascertained by 
such board, as to which the chief of 
the bureau does not act on their 
merits, when the cost of such items 
are properly proven. Newport Con- 
tracting & eg meer ing: Co: ov. WSs 
ot Ct. Cl. 581. 


{b] Failure to exercise judgment. 
—Contract providing that, if engineer 
in charge should deem it necessary to 
drive piles to a greater depth than 
thirty-three feet, the United States 
should pay the actual cost less a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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order in writing,®* must ordinarily be complied 
with;°° and when the contract makes the decision 
of a specified officer final extra compensation can 
only be recovered when authorized by his decision,®® 
which is lkewise binding on the government.®7 
When the contract provides the amount to be paid 
for extra work, such provision is controlling.®® The 
extra cost resulting from changes in the contract 
must, of course, be proved.?® 


Bonus for advanced delivery. An agreed bonus 
for delivery in advance of the agreed date is not 
earned when the tender of delivery in advance is ac- 
companied by an unwarranted condition.! Payments 
of such bonus made under contract provisions so un- 
certain, and under such circumstances, as to be 
deemed voluntary, are not recoverable.” 


Increased costs due to war with Germany. Provi- 
sions were made by statute for reimbursing persons 
entering into government contracts prior to the en- 
trance of the United States into the war with Ger- 
many for losses due to increased costs, ete.2 Cases 


UNITED STATES 
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construing these statutes are cited in the subjoined 
note.* 


[§ 119] G. Assignment. Under an act of con- 
gress, a transfer of a contract or any interest there- 
in by the person to whom it is given is prohibited 
and annuls the contract so far as the United States 
is concerned,’ and cannot affect the rights of the 
United States;® but an attempted assignment un- 
der which no claim is made cannot be set up to 
prevent recovery after full performance.’ The pro- 
vision is imperative and absolute, and bars any ac- 
tion against the United States by the assignee; for 
it prevents, as to the United States, any right or 
interest in the contract from vesting in him.* The 
government alone, however, may take advantage of 
this provision,® and it may treat the contract as 
annulled, or recognize the assignment at its option,?° 
and an assignment with its approval is not a viola- 
tion ofthe statute.11 To constitute an assignment - 
or transfer of a contract with the government with- 
in the prohibition, no technical, formal, or written 
transfer by the contractor is necessary;'? but the 


specified sum, imposed on the en- 
gineer the duty of determining wheth- 
er it was necessary to drive a pile 
more than thirty-three feet before it 
was driven, and, where he refused 
to exercise his best judgment until 
after the piles were driven, the con- 
tractor was entitled to compensation 
for the actual cost of driving the one 
hundred and ninety-one piles less the 
Specified deduction. Bayne v. U. S., 
195 B 236) 1154@.C.A. 188. 


9455 Pinnmley, vy. U.S. 33 ‘S.Ct.. 139, 
226 U.S. 545, 57 L.Ed. 342 [mod 43 Ct. 
Cl. 266, 45 Ct.Cl. 185]; Churchyard v. 


Was, 100 kK: 920: duovell-iv. Un S., 61 
CeCl.7756;" Morgan v. U.-S.5 '59°Ctu.Ccl: 
650; Union Insulating & Construc- 


tion” Co; “vs, U.S:,) 59 "CLCh <582 [att 
26s Ct. A480 27" US: 12155 70. Cbd: 
864]; Bates & Rogers Const. Co. v. 
Was, co CcCl. 49° Daly: & Hannan 
Dredging Co. v. 16) Sj) obs Ct-Cly 15 
Kilmer. vi. S., 48.Ct. Cl. 180. 

Venable Constr. Co. v. U. S., 1 
763 (when officer in charge requires 
work or materials not fairly within 
the contract, and contractor is com- 
pelled to comply with such require- 
ment or suffer loss by abandonment 
of contract, he is entitled to extra 
cost, notwithstanding requirement for 
agreement in writing). 


[a] Determination of what consti- 
tutes change.—Under contract au- 
thorizing changes on written order of 
secretary of the navy and providing 

‘for extra compensation therefor, it 
was for the secretary to determine 
whether particular work constituted 
change. Moran Bros. Co. v. U. S., 61 
CLC 73. 


95. See notes 92-94. 


{a] When compliance not required. 
—Where items of actual cost of ex- 
tra work could not be accurately de- 
termined until after the completion 
of the extra work (1) the contractor 
was not bound to include them in his 
monthly estimates, especially when 
engineer in charge, after consultation 
with the supervising and consulting 
engineers, gave assurances to the 
contractor that in making up _ the 
final estimate proper and equitable 
consideration would be given and an 
allowance be recommended. Lovell 
Vos, 47 CCl. 361. (2) The fact 
that extra work was paid and receipt- 
ed for from time to time as the work 


[65 C. J.—85] 


progressed will not preclude the con- 
tractor from recovering. Lovell v. 
WewS:,, 46e€UCl, 318; 


96. Plumley v. U. S., 43 Ct.Cl. 266 
[mod on other grounds 33 S.Ct. 139, 
226 U.S. 545, 57 L.Ed. 342]; Merrill- 
Ruckpapen Co. ve sUsS., 36 S.Ct. 662; 
241 U.S. 387, 60 L.Ed. 1058 [aff 49 Ct. 
Ol Rao sills Plumley Wale Win iSs,9 3:3 S3Ct. 
139,226..U.S. 545, 57 Ed. 342 [mod 
43 Ct.Cl. 266, 45 Ct.Cl. 185]; George 
HearyanConst! ) Co. 2veelUen San) Oo LOCC: 
206; Eaton, Brown & Simpson ver UR 
S., 62 Ct.Cl. 668 [cert den 47 S.Ct. 658, 


274 U.S. TAG, TA shade 1327s Lovell 
Wat sa GL. "Ct.Cl. 756; Moran Bros. 
Coie Union 6I-CL Cl. 73s) Kilmer voi0. 


S., 48 Ct.Cl. 180. 


97. Eaton, Brown & Simpson v. 
U. S., 62 Ct.Cl. 668 [cert den 47 S.Ct. 
658, 274 U.S. 746, 71 L.Ed: 1327]. 


98 Smoot v. U. S., 48 Ct.Cl. 427 
[aff 35 S.Ct. 540, 237 U.S. 38, 59 L. 
Ed. 829]. 


99. American Can Co. v. U. S., 69 
Ct.Cl. 1 (evidence respecting contract 
for different article held not proof of 
extra cost). 


1. U. S. v. Skinner & Eddy Cor- 
poration, 35 F.(2d) 889 [mod 28 F. 
(2d) 373, and cert dism 50 S.Ct. 248, 
281 U.S. 770, 74 L.Ed. 1176] (where 
shipbuilding company tendered ship 
in advance on condition of full pay- 
ment of contract price, not due). 


2. U.S. v. Skinner & Eddy Corpo- 
ration, supra. 


8.) Act Aug.25, 1919 (1 U.S. St. 
at L. 281; 40 USCA § 271); Act March 
6, 1920: 41, US. St..at LL. 507; 40° US 
CA '§ 272). 


4 Mellon v. U. ex rel. Clayton, 
58 App.D.C. 177, 26 Sn Cbd) 549; Mel- 
lonhiw. Wie Ss ‘ex rel. Chas. McCaul Cos; 
55 App.D.C. 204, 4 F.(2d) 170 [error 
dism 47 S.Ct. 333, 273 U.S. 654, 71 L. 
Ed. 824]. 


5. U.S. Rev. St. § 3737 (41 USCA 
§ 15). 
[a] Statute not retroactive.—Rob- 


ertson v. U. S;, 2 Ct.Cl. 322; 
Vis LOG Sigs MOU Oile hile), 


ae U. S. v. Illinois Surety Co., 226 
653, 141 C.C.A. 409 [aff 37 S.Ct. 614, 
bad U.S. 376, 61 L.Ed. 1206]; Hard- 
away & Prowell vy. National Surety 
Co., 150 F. 465, 80 C.C.A. 283 [aff 29 


Chollar 


S.Ct. 202, 211 -UlS. 552, 538. lL. Md. 32744. 
7. Dougherty, v. U. S., 18 Ct.Cl. 496. 


8. =o Wanless! v. WU: Siv6. Ck Cleetz35 
Wheeler v. U. S., 5 Ct.Cl. 504; Turn- 
bull v. Farnsworth, 1 Wash.T. 444. 


9. Mullen & Junkin v. Byrd & 
Clopton, 122 So. 485, 154 Miss. 215; 
Explosive Chemical Co. v. William s 
Gray & Co., 207 N.Y.S. 638, 124 Misc. 
333 [rev on other grounds 212 N.Y. 
S. 324, 125 Misc. 918]. 


[a] Thus, subcontractor cannot 
defend breach of contract on ground 
that it was not assignable without 
having attempted to secure approval 
of assignment. Mullen & Junkin v. 
ae & Clopton, 122 So. 485, 154 Miss. 


[b] Effect as to parties.—The stat- 
ute does not affect the rights of the 
parties to such a transfer. Hegness 
v. Chilberg, 224 F. 28, 1389 C.C.A. 492. 


10. Dulaney v. Scudder, 94 F. 6, 
86 C.C.A. 52; Federal Mfg., etc., Co. 
Vv. US 41. Cruel. 318. 


[a] Enforcement against assignee. 
—Assuming that persons carrying on 
work under a government contract in 
the name of the contractor were the 
contractor's assignees, where they 
never agreed, either with the govern- 
ment or the contractor, to do any 
work, the government could not en- 
force the contract against them, es- 
pecially as, under Rev. St. § 3737 (41 
USCA § 15), it was not obliged to 
recognize an assignee, and did not in 
fact recognize them. Ball Engineer- 
ing, \Co._v. \J.. ‘Ga White, Ine oss 
496 [aff 298 F. 709 (cert den 44 S.Ct. 
639, 265. U.S. 596, 68 L.Ed. 1198)]. 


{b] Effect of recognition.—The 
defendants having recognized the re- 
lation of landlord and tenant between 
them and the plaintiff, they cannot 
assert the defense that the lease in 
suit was not assignable under Rev. 
St. § 3737 (41 USCA § 15). Mussel- 
man Vv. ULeS:;,b2 CEC 486. 


11. U.S. v. Heller, 1 FSupp: 1. 


12, ohrancis: v1 Usis. 1 Gtelacess 
[aff 96 U.S. 354, 24 L.Ed. 663, 13 Ct. 
Cl. 543]. 


[a] Subletting.—The words “as- 
signment” and ‘‘transfer’” are broad- 
er than, and include, the word “sub- 
let.” U.S. v. A. Bentley & Sons Co., 
293 BF. 229. 
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act does not forbid a contractor for doing certain 
work for the government from making subcontracts, 
in the execution of the work undertaken,'*® and does 
not apply to a preliminary arrangement for the hon- 
est purpose of uniting capital to obtain the neces- 
sary means to fulfil the contract, there being no 
intent to influence bidding, or to evade the duties 
or responsibilities of a public contractor,’* and the 
formation of a partnership by persons holding a 
contract with the government for the erection of 
vublic buildings does not necessarily effect an annul- 
ment of the contract;'® and the association by a 
contractor of another person with him in the per- 
formance of the contract is not an assignment of 
the contract;1® nor does the act apply to an agree- 
ment between a government contractor and one of 
the sureties on his bond, by which the surety agrees 
to furnish the money necessary for carrying out 
the contract, and the contractor agrees to divide the 
profits with him.17 There is a distinction between 
the assignment of a government contract and an as- 
signment of a claim for money due under a contract, 
the former being void under the act, and passing 
no title, legal or equitable; the latter passing title 
to the money due, as though it were the sale of a 
chattel,18 but a person having a contract with the 
United States cannot transfer or assign any part 
of the money coming to him thereunder so as to af- 
fect any one but himself.1° An assignment of the 
contractor’s interest in a fund in which moneys to 
be received from the government under a contract 
are to be deposited, is not a violation of the stat- 


13. Manning v. Ellicott, 9 App.D.C.]S., 
71; White v. McNulty, 49 N.Y.S. 903, 


36 Geel 
[a] 


UNITED STATES 


138. 
Thus, where contract provides 


“ae oe 


[§§ 119-120 


ute.2° The act does not refer to a lease of land to 
be used for public purposes.?+ A provision in a 
contract that the United States may treat any as- 
signment or subletting as an annulment is for the 
benefit of the government and cannot be insisted on 
by other parties.*2 A contractor who, with the gov- 
ernment’s consent, transfers its property to another 
who performs the contract may sue on the contract.” 
As in the case of other assignments,?* an assignee 
of a government contract takes it subject to equities 
existing between the original parties.?° 


[§ 120] H. Modification. When a contract is re- 
quired by statute to be in writing,?® the officers 
charged with its execution cannot vary its terms,?? 
but the time limit in such a contract may be waived 
orally.2> When the contract requires changes or 
modifications to be in writing,?® or approved by a 
specified officer,?° such provisions must be complied 
with. Where the officer in charge is authorized to 
direct how the work shall be done, the giving of such 
directions is not a modification of the contract,*! 
nor is_an unauthorized direction to the contractor 
to do the work by a particular method a modifica- 
tion of the contract.?? As in the ease of other con- 


tracts,?* the modification of the obligations on both — 


sides constitutes a sufficient consideration for the 
modification,?* and no consideration is needed for 
a modified agreement. making the contract conform 
to the intent of the parties,?> but a supplemental 
contract merely changing the obligations of one 
party is ineffectual.2° A “threat by the government 


of his department. U.S. v. Barlow, 
22 S.Ct. 468, 184 U.S. 123, 46 L.Ed. 463, 
Sle Cc. CVSa4aT. 


26 App.Div. 173 [aff 58 N.E. 1094, 164 
N.Y. 582]. 


TAs ECL Oa vis Wes; 6" CHCl. 434% 
Anderson y. Blair, 80 So. 81, 202 Ala. 
209. 

15. North Pac. Lumber Co. -v. 


Spore, 75 P. 890, 44 Or. 462. 


LGU SNL Clty? SDrIULGt eUC.. 
ZIV App: DiC) 1369. 


17. Bowe v. U. S., 42 F. 761. 


18. In re McCord, 9 Ct.Cl._155. [aff 
95 U.S. 61, 24 L.Ed..371, 13°Ct:Cl. 515]. 


19. Greenville Sav. Bank v. Law- 
rence, 76 F. 545, 22 C.C.A. 646 (accept- 
ance by a disbursing agent of the 
United States of an order upon such 
fund has no validity against third 
persons). 


20. Irwin’s Bank y. Fletcher Sav- 
ings & Trust Co., 145 N.E. 869, 195 
Ind. 669 [mod on other grounds 146 
N.E. 909, 195 Ind. 669]. 


@o;, 


21. Freedman’s Sav., etc, Co. v. 
Shepherd, 8 S.Ct. 1250, 127 U.S. 494, 
32 L.Ed. 163. 

22. Tinker & Scott v. U. S. Fidel- 


ity & Guaranty Co., 169 F. 211. 


23. New York Shipbuilding Co. v. 
Weis: e65°Ct-Cly 457. 


24. See Assignments § 150. 

25. Michel v. U. S., 61 Ct.Cl. 993. 

26. See supra § 96. 

27. Brant v. U. S., 46 Ct.Cl. 409. 

28. Maryland Steel Co. of Balti- 
more County Vv. U..S.,' 35.-S.Ct, 190, 


235 U.S. 461, 59 L.Ed. 312 [rev 48 Ct. 
@in—504': 


29. P. H. McLaughlin & Co. v. U. 


that changes in excess of a certain 
amount can only be authorized by 
written order of the secretary of the 
navy, the architect cannot order such 
changes. P. H. McLaughlin & Co. v. 
Wes s6rCE Cla les: 


[b] Changes to which provision 
applicable.-—Where a contract con- 
tains a provision that, if it ‘be found 
advantageous or necessary to make 
any change or modification in the 
project” which would “increase or 
diminish the cost of the work,” such 
change or modification ‘‘must be 
agreed upon in writing . and be- 
fore taking effect must be approved 
by the Secretary of War,” there was 
no breach of the contract if at the 
time the change or modification was 
agreed to between the contractor and 
the engineer officer in charge it ap- 
peared that it would be advantageous 
by way of facilitating progress, 
and that it would not involve any in- 
crease in cost, although subsequently 
the cost was increased by reason of 
conditions wholly outside those rea- 
sonably to be anticipated. Burton & 
COs, Vein sss, pl CuCl es62% 


30. Brant v. U. S., 46 Ct.Cl. 409. 


[a] Thus, where the contract it- 
self requires that any change or modi- 
fication must be with the approval of 
the secretary of war, the officers 
charged with its execution cannot 
vary its terms and conditions, and the 
contractor cannot thereby be relieved 
from his’ obligations thereunder. 
Brant v. U. S., 46 Ct.Cl. 409. 


[b] Approval by superior officer.— 
Secretary of navy may direct or con- 
sent to change in contract which he 
was authorized to make though it 
provides for written order of bureau 


SL... Smoot ve 7Ui. Si) 48nCECE 
[aff 35 S.Ct. 540, 237 U.S. 38, 59 L.Ed. 
829]. 

[a] 
charge 


Thus, letter from engineer in 
stating quantities of sand 


which must be delivered each month, 


total being in excess of the quantity 
stated in the contract is not a new 
contract so as to entitle contractor to 
recover for profits he would have re- 
alized had he been permitted to fur- 
nish the quantity called for in the 
letter. Smoot v. U. S., 
237 U.S. 38, 59 L.Ed. 829 [aff 48 Ct.ch 
427]. 

eS Ui Sh 


184 U.S. 
547. 


33. See Contracts § 608. 


34 Hartsville Oil Mill v. U. S., 46 
S.Ct. 389, 271 U.S. 43, 70 L.Ed. 822 [aff 
60 Ct.Cl. 712]; Savage Arms Corp. v. 
U.. S., 45 S.Ct. 30, 266 U.Si521T,. 69 
Bd. 253; U.S. Cartridge Co.'v. Us ss 
62 Ct:Cl. 262: 


[a] Thus contractor’s decrease in 


v. Barlow, 22 S.Ct. 468, 
123, 46 L.Ed. 468, 37 Ct.Cl. 


production at government’s request | 


was sufficient consideration for in- 
erease in unit price. U. S. Cartridge 
Co... Ue S-5 62, .CtCI<262; 


35. Emery v. U. S., 13 F.(2d) 658. 
[a] Thus, increased payment made 


under amended contract held not re- | 


coverable as illegal when amount 


specified in original contract was in- | 


tended only as estimate. 
WhiS 3518) BiGdpxeessee 


36. 
Yale & Towne Mfg. Co. v. U. S. 
Ct.Cl. 618 (change in COME Rea ious to 
be paid). 


Hmery v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


35 S.Ct. 540, ~ 


Wilcox v. U. S., 56 Ct.Cl. ap 
6 


§§ 120-122] 


to disregard the original contract may constitute 
duress invalidating a modification of the contract,*7 
but only if the contractor executed the modification 
of the contract through fear of injury to it indi- 
vidually,** and it is not duress to impose conditions 
on the grant of a modification requested by the con- 
tractor.“® Where the original contract makes no 
provision for changes in the specifications, the ae- 
ceptance of orders for changes constitutes a new 
supplemental contract.4° Where contractors are en- 
deavoring to carry out their obligations, and are 
allowed to do so, they have a right to assume that 
no change in the character of the work will be or- 
dered.4+ As in the case of original contracts,*? 
modifications are construed according to the intent 
of the parties,*® as expressed in the agreement.** 
By entering into a new ‘contract, the government 
abandons rights claimed under the first contract in- 
consistent with the new agreement.*® 


{§ 121] I. Reformation. In accordance with gen- 
eral principles,*® a contract. with the government 


UNITED STATES 
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will be reformed to conform to the intent of the par- 
ties,t* where through mutual mistake it does not 
do so,*® but, to warrant reformation, there must be 
a mutual mistake,*® and a contractor knowing of 
the alleged mistake and that the government is in- 
sisting upon the contract as written, before per- 
forming the contract, cannot wait until the contract 
is performed and then ask reformation.°° 


[§ 122] J. Rescission or Suspension.®°1 Where 
the government enters into a contract with an in- 
dividual or corporation, it divests itself of its sover- 
eign character so far as concerns the particular trans- 
action, and so far assumes that of an ordinary citizen 
that it has no immunity permitting it to recede from 
the fulfilment of its obligations without justifiable 
cause, and without the consent of the other contract- 
ing party®? unless the contract contains a provision 
for rescission by the government.®* Such contracts 


may, of course, be rescinded by mutual consent,°+* 


and may be cancelled by the government when the 
contract authorizes cancellation,®®> in the absence 


37. Hartsville Oil Mill v. U. S., 46 
SiCt 389,272 (UsSi 48,,70 L.Ed.) 822 
Laff. 60: Ct.Cl. 712]. 

38. Hartsville Oil Mill v. U. S., 
supra. 

39. Edward F. Fonder Co. v. U. 
S$.) 48 Ct.Cl. 198. 


40. Plack v. U. S., 66 Ct.Cl. 641. 

41. Rodgers v. U. S., 48 Ct.Cl. 443. 

42. See supra § 115. 

43. MacArthur Hanger Co. v. U. 
De Ol. CUCL..o14, 

{a] Thus, when contract provided 


for measurement of stone in place as 
basis of compensation, supplemental 
agreement for part payment before 
placing did not change the basis of 
compensation when not so intended. 
MacArthur Hanger Co. v. U. S., 61 Ct. 
Cl. 614. 


44. Manhattan Sponging Works v. 
ee Ss 8Ol CLCl. 25. 


{a] Thus, increase in contractor’s 
compensation after some work had 
been done and paid for held not to 
operate retroactively in absence of 
agreement to that effect. Manhattan 
Sponging Works v. U. S., 61 Ct.Cl. 25. 


45. Morris & Cumings Dredging 
Gorsy, U. 'S226h CtClh 411. 


46. See Reformation 
ments §§ 26-68. 


47. Snellenburg Clothing Co. v. 
Wes .e0.CECh 592. 


{a] Thus, contract will be re- 
formed to allow government expert to 
set price as parties intended. Snel- 
lenburg Clothing Co. v. U. S., 60 Ct.Cl. 
592. 

4s. Ackerlind v. U. S., 36 S.Ct. 438, 
240 U.S. 531, 60 L.Ed. 783 [rev 49 Ct. 
Cl. 635). 


{a} Variance from bid and ac- 
ceptance.—Written bid in connection 
with advertisement and acceptance 
constituted a contract and if formal 
contract was susceptible of construc- 
tion requiring bidder to do other work 
than that bid on it was made under 
a mistake and must be reformed ac- 
cordingly. Harvey v. U. S., 105 U.S. 
671, 26 L.Ed. 1206, 17 Ct.Cl. 443. 


[b] Settlement contract may be 
reformed for mutual mistake as to 
final compensation. West Leechburg 
Steel Co. v. U. S., 61 Ct.Cl. 294. 


49. Western Cartridge Co. v. U. S., 
61 Ct.Cl. 482. 


of Instru- 


[a] Opportunity to know terms of 
contract.—Where bidder which, in 
submitting bid, requested an advance 
payment, had every opportunity to 
acquaint itself with terms of written 
contract, which did not provide for ad- 


vance payment, there is no ground 
for reformation of the contract. 
Marsh’ Mfg.Co. v. W..S:,°60 Ct:Cl. 37. 


50. Harper Mfg. Co. v. U. S., 10 F. 
(2d) 150. 


Laches in seeking reformation gen- 
erally see Reformation of Instru- 
ments § 150. 


51. Termination for default of 
contractor see infra § 131. 
52. U.S. v. North American Com- 


mercial] ‘Co... 74 Fi-i4b) Erev 18 S.Ct. 
817, 171 U.S. 110, 48 L.Ed. 98, and foll 
Cooke v. U.°S., 91, UsS. 389, 23 L.Ed. 
237]; Purcell Envelope Co. v. U. S., 47 
CECLTIA Manic. Uiess Oo CUCL 4048 


[a] Power of President.—Under 
Const Amend. 5, providing that no 
person shall be deprived of property 
without due process of law, the Presi- 
dent is without power by an executive 
order to declare void a contract legal- 
ly entered into between a citizen and 
duly authorized representatives of the 
government. U.S; Harness; Co. v. 
Graham, 288 F. 929. 


[b] .Power of department head.— 
If an error was made by a Postmaster 
General] in awarding a contract to an 
incompetent or improper person, nei- 
ther he nor his successor in office pos- 
sesses the power to arbitrarily re- 
secind it although he had concluded 
that the claimant was not a suitable 
or proper person to be intrusted with 
the work. Purcell Envelope Co. v. 
UiaS: mol (CLC i Pater 39. S.Ct. 300) 
249 U. S. 313, 68 L.Ed. 620]. 


53 Grant v. U. S:, 7 Wall. 
Me 19 L.Ed. 194, 7 Ct.Cl. 53 tat 
eos 


a Carrollinn. Uso, 
Drying Systems v. U. S., 
414. 


[a] What constitutes rescission. 
—(1) There was mutual rescission of 
sale contract, conditioned on deliv- 
ery and satisfactory test, where ar- 
ticle was returned and contractor 
made no offer to replace it. Carroll 
v. U. S., 65 Ct.Cl. 400. (2) Acceptance 
of refund by purchaser of govern- 
ment supplies held rescission barring 
suit for breach. Platt v. U. S., 61 Ct. 
Cl. 196 [cert den 46 S.Ct. 637, 271 U.S. 
684, 70 L.Ed. 1150]. 


U.S.) 
1 Ct. 


65 Ct.Cl. 400; 
60 Ct.Cl. 


[b] Acquiescence.—Even if an 
agreement for the testing and use by 
the United States of a patented in- 
vention could be terminated only with 
the consent of the inventor, his si- 
lence for more than 10 years after 
receiving notice that the test was un- 
satisfactory was tantamount to ac- 
quiescence. Foley v. U. S., 43 S.Ct. 
240, 260 U.S. 667, 67 L.Ed. 451 [aff 56 
Ct.Cl. 303]. 


[c] Compliance with request.— 
Taxpayer’s compliance with govern- 
ment’s request to suspend operations 
under war munitions contract super- 
seded contract provision for payment 
for materials on hand after notice to 
terminate performance. U. S. Car- 
trid FevCow Ve. U.S: be Sit wets Ss 
U.S. 511, 76 L.Ed. 431 [rev 48 F.(2d) 
983, and cert gr 52 S.Ct. 126, 284 U.S. 
610, 76 L.Ed. 522]. 


55. John Thomson Press & Manu- 
facturing Co: v; Ut, S:,75%, ©&Cl 260: 


[a] Illustration.—(1) Where a 
contract provides for its cancellation 
if the government is satisfied that the 
contractor cannot deliver the projec- 
tiles of the quality specified within 
the time limit of the contract, and 
the contract is canceled for that rea- 
son, there is no breach thereof, and 
the contractor cannot recover pro- 
spective profits therefor. John Thom- 
son Press & Manufacturing Co. v. U. 
S., 57 Ct.Cl. 200. (2) When commis- 
sioner of internal revenue, under au- 
thority conferred by 14 U. S. St. at 
Ent 481, 26 UeSscSt at) Lao b25ce:246% 
adopted a distiller’s meter, and di- 
rected inventor to proceed with manu- 
facture, reserving, however, the right 
to revoke the order and direct discon- 
tinuance of manufacture, and he sub- 
sequently revoked the order, except 
as to meters then on hand, or being 
constructed there could be no recov- 
ery for meters other than those on. 
hand or being constructed on the date 
of the revocation. Tice vy. U. S., 99 U. 
S. 286,25 L.Md: 352, 14 Ct.Cl. 592. 


[b] Promise not to cancel.—Gov- 
ernment could cancel contract, not- 
withstanding assurance by contract- 
ing officer that termination clause 
would not be invoked. W. H. Vaughan 
Const, [Cow U.S Gi et. © eanlaltns 


[c] Review of action.—Secretary 
of War, under government lease per- 
mitting termination at his discretion, 
could act in good faith on his own 
judgment without review. Goltra vy. 
Davis, 29 F.(2d) 257 [cert den 49 S. 
Ct. 264, 279 U.S. 843, 73 L.Ed. 988]. 
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of bad faith®® subject to such lability to the contrac- 
tor as is provided by the contract; 
case where a contract may be rescinded, this can 
be done only by an officer authorized to do so,°® 
and in the manner provided in the contract.°® 
a contract is wrongfully rescinded by the govern- 
ment, the contractor may recover damages,°° and 
it seems that the contractor is entitled, in any case, 
to be reimbursed for work performed and expenses 
incurred before the cancellation.*? 
head may suspend, if not cancel, the contract when 
the contractor is charged with fraud and attempted 
The contractor may 


bribery in its performance.*? 
rescind the contract, and abandon 
such delay in making payments 
breach of the contract.°? Where 


56. Ordnance Engineering Corpo- 


bation: yo Wo 6S) CECE. SOk 


[a] Proof of bad faith in cancella- 
tion of contract must be very clear. 
Ordnance Engineering Corporation y. 
Wes os aCuGiy 30d: 


[b] Circumstances held not to 
show bad faith or gross mistake in 
annulling contract which contemplat- 
ed that acceptance of additional guns 
should be dependent on satisfactory 
test of sample gun. Saalfield v. U. 
Si, 3Sus.Ct. 397, 2467U_S. 610,162 hd; 
895, Ann.Cas.1918E 1 [aff sub nom. 
Brown-v. U. S., 5>€t.Ch 22]. 


57. Davis Sewing Mach. Co. of 
Delaware v. U. S., 47 S.Ct. 352, 273 
UES. 3245) 71st.) 662 faft. 60 CCl. 
ZO ea ONASei Vic Wes Se Lo OuCll a265 
Kissel Motorcear Co. v. U. S., 65 Ct.Cl. 
364; Pressed Steel Car Co. v. U. S., 
62 Ct.Cl 191 [cert gr 47 S.Ct. 456, 273 
U.S. 688, 780, 71: L.Ed. 889]; Dorris 
Motor Car Co. v. U. S., 60 CL.Cl. 68 
[aff sub nom. Sun Ship Building Co. 
Woven h +6 Ss Ct 4406 Zitat S991052100 
L.Ed. 852]. But see Peninsular Stove 
©o, v. U. S., 58 Ct.Cl.-36 Lappeal dism 
ASC ols, 2O1) Wis 620,000. Md, 
835] (as to recovery of cost of labor 
and material). 


[a] Thus manufacturer cannot re- 
cover prospective profits, after ter- 
mination of government contract con- 
taining provision “for termination 
without payment of such profits. Da- 
vis Sewing Mach. Co. of Delaware v. 
IWR S290 SHO OA E PABS DES EVR AES ira 
L.Ed. 662 [aff 60 Ct. ‘Cl. PAVING 


[b] Construction of contract.—(1) 
Where a contract provides that, in 
case of its termination by the gov- 
ernment, the United States shall re- 
imburse the contractor for such pro- 
portion of its expenditures as are 
meade by it in good faith in connec- 
tion with the performance of said 
contract, “as is fairly and properly 
apportionable to the unfilled portion 
of this contract,’ the mere fact that 
the contractor had property on hand 
before the contract was made that 
could be used in the performance 
thereof is not alone sufficient to en- 
title it to reimbursement for such 
property. FE. I. Du Pont De Nemours 
Eo COM VGA 1955 Om, Otsuka enn (2) 
Where a contract further provides 
that “any materials on hand or in 
process of manufacture so paid for 
by the United States shall become the 
property of the United States,” the 
contractor has no legal right to 
charge the government in its claim 
for reimbursement with certain arti- 
cles at a specified price, and credit 
the government with the same arti- 
cles at a much lower price, and then 
retain said articles in its own posses- 


UNITED STATES 


57 but even in a 


and ended; 
When 


A department 


the contract for 
as constitutes a 
a contract pro- 


sion for uSe in its business. E. I. Du 
Pont De Nemours & Co. v. U. S., su- 
pra. (38) Under contract entitling 
seller to depreciation of plant, facili- 
ties, and equipment provided for its 
performance, on termination of con- 
tract by United States before comple- 
tion, seller was merely entitled to the 
difference between the cost of the 
equipment to the claimant and its 
value at the termination of the con- 
tract, as determined by appraisers. 
Kounhardt. 6" Co. va Wn Soe 45s © tel Ss 
266 U.S. 537, 69 L.Ed. 428 [aff 58 Ct. 
Cl. 718]. (4) United States, taking 
over contractor’s organization in ter- 
mination of contract, providing for 
just and fair settlement on termina- 
tion, Should pay in settlement more 
than expenses actually incurred in 
perfecting organization. Ordnance 
Engineering Corporation v. U. S., 68 
CuCle30d: 


58. U.S. v. Shaw, 
cee HeGliten sti: 
Wes AGO CHROE 294 


Oe Authority of superior officers. 
—Where a contract provides that it 
may be annulled by ‘‘notice in writ- 
ing to that effect from the engineer 
in charge,” and calls for “the judg- 
ment of the engineer in charge,” it is 
questionable whether a notice from 
the superior officers of the engineer 


27 F.Cas.No. 16,- 
Burton Coalieconve 


can effect an annulment. King v. U. 
Secu Orel, 42.8) 

59. Burton Coal Co. v. U. S., 60 Ct. 
Cl. 294. ; 

60. Williamson Heater Co. v. U. 
S.,58 CLG]. 63. 

[a] Damages recoverable. — (1) 


Where the Postmaster General arbi- 
trarily rescinds a contract for fur- 
nishing stamped envelopes, the con- 
tractor is entitled to reasonable dam- 
ages in the way of profits under the 
contract it was prohibited from exe- 
cuting. Purcell Envelope Co. v. U. 
S., 47 Ct.Cl. 1. (2) Where a contrac- 
tor to furnish teams to work for the 
Mississippi River Commission fur- 
nishes 64 teams which are accepted 
and put to work, and subsequently 
the officer in charge cancels the con- 
tract, the measure of damages is the 
difference between the actual cost of 
the teams to the contractor and the 
price per day for the teams fixed in 
the agreement, subject to a reason- 
able deduction for loss of time, trou- 
ble, risk, and responsibility attend- 
ing the full execution of the con- 
tract. Gillespie v. U. S., 47 Ct.Cl. 167. 
(3) The contractor cannot claim the 
profits of a commissary business 
which was not a subject of the con- 
tract and had no connection with the 
execution of the work. Gillespie vy. 
U. S., supra. (4) Where the contrac- 


War-time contracts. 
authorized the suspension or cancellation of certain 
war-time contracts by the government upon making 
just compensation.®® 
of suspension or cancellation,®” and the time®® and 
manner®® of suspending or canceling the contract, 


Nib, 


[§ 122 


vides that it shall be approved by a specified officer, 
and the discretion of approval has been once exer- 
cised by him, such discretion is thereby exhausted 
‘and he cannot capriciously withdraw 
an approval once given, so as to curtail the time 
expressed for the duration of the contract.®* 
statute which, through a clerical error, appears to 
withdraw the appropriation for certain work will 
not be construed as canceling the contract therefor 
when not so intended.®® 


A 


Statutes no longer in foree 


Cases dealing with the right 


tor was without fault and the unau- 
thorized annulment of the contract 
prevented him from completing the 
work, he is entitled to recover retain- 
ed percentages and fer losses suffered 
in having to dispose of materials on 
hand at a disadvantage. Savage 
Const) .Co. vi, Sa 47 CUCE- 296. 


61. College Point Boat Corp. v. U. 
S:,.58 Ct.Cl. 380 [aff 45 S:Crn199; er 
U.S. .12, 69 L.Ed. 490]; Peninsular 
Stove Co. v. U. S., 58 Ct.Cl. 36 [appeal 
dism 43 S.Ct. 518, 261 U.S) 6293-670: 
Ed. 835]; California Bridge & Const. 
Co. Vv. US'S., 50 Ct. Cl W40- [ateresas ee 
91.57).2455 USE 337,462) da Widest qe 


62. . Harris v. U. S., 66 Ct:Cl. 9: 


63... Overstreet yv.iU: S23. 552CeGR 
154. 3 


[a] What delay justifies abandon- 
ment.—Where a contract provided for 
monthly payments on estimates, a 
delay of eight days in payment of a 
voucher is not unreasonable, but con- 
duct preventing the contractor from 
receiving pay for his work in the 
month of May until July 8, constitut- 
ed such unnecessary delay aS amount- 
ed to a breach of the contract and 
justified the contractor in abandoning 
we Hors Overstreet v. U. S:, 55 Ch, 
Cie L54. 


64 Wilder v. U. S., 5 Ct.Cl. 468. 


65. Weller Const. Co. v. U. S., 
Gt: Glatz 6k 


( [a] Tllustration.—Act July 11, 1919 
(41L_U. S. St. at Ee. 128), interpreted 
by Act Augy 12; 19194(41 U.S. Stat 
L. 278), held not to cancel contract 
for construction work at military 
camp; Weller Const, ‘Coz 1. U0. Seren 
Ct.Clr 261. 


66. Act March 4, 1917, c 180 (39 
U. S.St. at lL. 1192); Act-Sune 15, TORE 
Sil 1(40:-Ue SiseStinat® Eeats 2) send 
amendments. 


67. College Point Boat Corpora- 
tion: jv. Us. S545) S.Ct 19.9) 72070 ass 
12, 69 L.Ed. 490 [aff 58 Ct.Cl. 380]; 
Russell Motor Car Come Ws SAaerss 
Ct. 428, 261 U.S. 514, 67 L. Hd. 778 [aft 
57 Ct.Cl. 464]; Freygang v. U.. S., 43 
S.Ct. 428, 261 U.S. 514, 67 L.Ed. 778 
[aff 57 Ct. Cl. 244]; Albert & J. M. 
Anderson Mfg. Co. v. U. S., 43 S.Ct. 
428, 261 U.S. 514, 67 L.Ed. 778 [aff 
57 Ct.Cl. 626]; Todd Dry Dock & Con- 
struction Corporation v. Sumner Iron 
Works, 289 F. 217 [cert den 44 S.Ct. 
5, 263 U.S. 700, 68 L.Ed. 51345 Nitro 
Powder Cov. U.S eet. Cliesoer 


68. College Point Boat Corporation 
Vi Us Sip 452: S: Cty 199)) 26 75a S ala ow 
L.Ed. 490 [aff 58 Ct.Cl. 380]. 


_69. College Point Boat Corpora- 
tion v. U. S., supra; Russell Motor 
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For later cases, developments and changes in the law see Annotations, same iitle and section number. 


§§ 122-124] 


and as to the right to just compensation,’ and the 
meaning‘! and elements’? thereof, 
tions arising in connection with the cancellation or 
suspension of such contracts,** are cited in the sub- 


joined notes. 


[§ 123] K. Performance or Breach—1. Necessity [§ 
Contracts with the government, 
like other contracts,** must be performed according 
to their tenor, both by the contractor’® and the 
The contractor is not excused from 
performing by governmental acts which would not 
excuse one contracting with a private individual,’* 


of Performance. 


United States.76 


Car'Cor Vv. 9U.5S;51438 S:Cte428.°261) U.S, 
614, 67 L.Ed. 778 [aff 57 Ct.Cl. 464]; 
Enright v. U. S., 54 F.(2d) 182 [cert 
den 52 S.Ct. 495, 286 U.S. 543, 76 L. 
Ed. 1280]; Carver v. U. S., 64 Ct.Cl. 
1 [cert gr U. S. v: Carver, 48 S.Ct. 
436, 277 U.S. 578, 72 L.Hd. 997]. 


1On) Barrett _Co.iVv.0 U. 857.47 S.Ct. 
409, 273 U.S. 227, 71 L.Ed. 621 [rev 60 
CrCl oso. senrignt ov, Uooss, cb4 bp. 
(2d) 182 [cert den 52 S.Ct. 495, 286 U. 
S. 543, 76 L.Ed. 1280]; U. S. v..Skin- 
ner & Eddy Corporation, 28 F.(2d) 
373 [mod 35 F.(2d) 889 (cert dism 
50 S.Ct. 248, 281. U.S..770, 74 L.Ed. 
196) 1 + Carver «vc..U oc 8.5764 CECI. ol 
[cert gr 48 §.Ct. 436, 277 U.S. 578, 72 
L.Ed. 997]; Russell Motor Car Co. v. 
U. S., 57 Ct.Cl. 464 [aff 43 S.Ct. 428, 
261 U.S. 514, 67 L.Ed. 7781. 


71. De Laval Steam Turbine Co. 
Veo S57 525S-Ct 18, 284°05.S3. 61576 
L.Ed. 168 [aff 70 Ct.Cl. 51]; Enright 
v. U. S., 54 F.(2d) 182 [cert den 52 S. 
Ct. 495, 286 U.S. 543, 76 L.Ed. 1280]; 
eae Harbor Motorship Corporation 

U. S., 45 F.(2d) 259 [cert den 52 
Sct 11, 284 U.S: 627, 76 LiEd. 534]; 
Wheeling Steel Corporation Ti OSS 
FAM CL.Cli 5 7A. 


72. De Laval Steam Turbine Co. 
Vee Sea eeCt. 1.5, 202 c0 Oly) 16 
L.Ed. 168 [aff 70 Ct.Cl. 51]; Barrett 
On V2 Us Sit tsb, 4098278. US. 225k, 
71 L.Ed. 621 [rev 60 Ct.Cl. 343]; Col- 
lege Point Boat Corporation v. U. S., 
ADS - Ct 199; 267 U.S. 12, 69 TE. bd..490 
{aff 58 Ct.Cl. 380]; Russell Motor Car 
COmV.eW.s:,.45 S6Cl-428,-261- U.S. 51/4, 
67 L.Ed. 778 [aff 57 Ct.Cl. 464]; Frey- 
Bane ov. UwS.,43-S.Cta 428), 261 U.S. 
514, 67 L.Ed. 778 [aff 57 Ct.Cl. 244]; 
Albert & J. M. Anderson Mfg. Co. v. 
UW S543) SC 428, 261 US) 514,,.67 LL. 
Ed. 778 [aff 57 Ct.Cl. 626]; Enright 
v. U. S., 54_F.(2d) 182 [cert den 52 
S.Ct. 495, 286 U.S. 543, 76 L.Ed. 1280]; 
Todd Dry Dock & Construction Cor- 
poration v. Sumner Iron Works, 289 
Ho 217) Eeert/ den /447S.0t: "5," 263) U.S. 
700, 68 L.Ed. 513]; James Shewan & 
Sons Vi UWS, TS Gt.cl. 49; Nitro Pow- 
GerMCom Varies She ll Ot. Cl: 369", (De 
Laval Steam Turbine Co. v. U. Sy 70 
Ct.Cl bi fatkr52-S-Ct. 8, 284 U.S..61, 
76 L.Ed. 168]; Harrisburg Pipe & 
Pipe Bending Co. v. U. S., 67 Ct.Cl. 
138; “Hettrick Mfg.''Co. v. U. S., 62 
Ct.Cl. Zoo weGiibert ve. Us S460 Ctl. 
1005 [cert den 46 S.Ct. 473, 271 U.S. 
660, 70 L.Ed. 1137]; Barrett Co. v. 
U. S., 60 Ct.Cl. 343; Meyer Scale & 
HAT OwWaLesCo. Ve VU. 9:55 Ot. Olt 26. 


73. De Laval Steam Turbine Co. v. 
U. S., 52 S.Ct. 78, 284 U.S. 61, 76 L.Ed. 
168 [aff 70 Ct. Cl. ay EO Bnright Vil. 
S., 54 F.(2d) 182 [cert den 52 S.Ct. 
495, 286 U.S. 543, 76 L.Ed. 1280]; U. 
S. v. Skinner & Eddy Corporation, 35 
F.(2d) 889 [mod 28 F.(2d) 373, and 
cert dism 50 S.Ct. 248, 281 ta see 
fe AMC ol Se hearimenyenOeyS. ,., 62bCt. 

445, [cert dén 47 S.Ct. 242, 273 U.S. 
732, 71 L.Ed. 864]. 


74. See Contracts § 693. 


fo. Meintyre: vo /S:, +40: Ct..Ol. 
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and other ques- 
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or by unforeseen difficulties?*® not rendering perform- 
ance impossible,?® but is relieved from his obliga- 
tion to perform by acts of the government in its 
sovereign capacity,®® or other acts or omissions of 


the government,*! which prevent performance. 


eral. 


366; Beckwith v. U. S., 38 Ct.Cl. 295. 


[a] Survey of completed work.— 
Where the contract provided a means 
of making a survey of the completed 
work, the contractor cannot relieve 
himself. from the obligation to fur- 
nish it by showing the approval of a 
different plan prepared by himself 
and assented to by the engineer in 
which no provision was made for a 
fixed point for survey. Axman vy. U. 
S47 CCL y53ite 


[b] Guaranty of work.—Where 
government contractor guaranteed 
the condition of the work for one year 
after acceptance, and there was no 
mutual mistake, fraud, misrepresen- 
tation, or concealment, it was not re- 
lieved from the obligation so as- 
sumed because its suggestion that 
wood called for by the specifications 
was not well suited to the climate 
and locality was disregarded by the 
government, at least where warping 
of the wood was not entirely caused 
by its unsuitability. Robinson v. U. 
S., 43 S.Ct. 420, 261 U.S. 486, 67 L.Ed. 
T6h0e [ation ¢Ct.Cl. Ts 


76. Lewman v. U. S., 41 Ct.Cl. 470; 
Baker v. US, 284Ct:CL370. 


[a] Shipping board held not ex- 
cused from performing contract for 
fuel oil because of decrease in busi- 
ness. Atlantic Gulf Oil Corporation 
Varin e Ses 04, Clo Owe 


77. Maxwell v. U. S., 3 F.(2d) 906. 


{a] Thus contractor was not re- 
lieved from liability for failure to 
perform by the war activities of the 
government, including conscription of 
men for the army, the employment of 
a large number of men at high wages 
in the building of a large camp near- 
by, and the taking control of trans- 
portation, all of which made it diffi- 
cult or impossible for the contractor 
to obtain labor and material at prices 
warranted by his contract. Maxwell 
NiO TSH yee fo et Sick ACD et OKO, 


78. Carnegie Steel Co. v. U. S., 49 
Ct.Cl. 403 [aff 36 S.Ct. 342, 240 U.S. 
156, 60 L.Ed.:576]; Toomey Bros. v. 
We iS, 49 Etc, dia: 


79. Toomey Bros. v. U. S., 
Day v. U. S., 48 Ct.Cl. 128. 


[a] Thus, although necessity of 
certain protective work. may have 
been caused by unprecedented rise of 
a river, if it did not render perform- 
ance impossible it did not relieve the 
contractors from their obligation to 
perform. Day v. U. S., 48 Ct.Cl. 128. 


[b] What constitutes impossibili- 
ty of performance.—New regulations 
adopted by war department after con- 
tract to supply horses was made 


Supra, 


which merely changed mode in which. 


prescribed standard of quality was to 
be ascertained did not create an im- 
possibility of performance excusing 
the contractor from performing. U. 
SpE IMOOty womVValla lise) coO,) ad 
L.Ed. 107, 8 CtLCl. 96. 


80. U.S. v. Maxwell, 299 F. 613. 


124] 2. Sufficiency of Performance—a. In Gen- 
The same principles which prevail between 
individuals control in the carrying out of contracts 

.with the government.®? 
other contracts,** the question of what constitutes 
sufficient performance of a contract depends on the 
construction given the contract,*4 and performance 


Thus, as in the case of 


[a] Thus, acts of the government 
in its sovereign capacity in seizing 
the materials of a contractor for pub- 
lic work for war purposes may be 
such as to relieve him and his surety 
from liability for nonperformance. 
U. S. v. Maxwell, 299 F. 613. 


81. Sims v. U.S., 263 F. 48; George 
leary Const, Co; viiUsSh 63 \CuecHl 
206; Spearine’v. U.S, 51 Cte]. 155 


[aff 39 S.Ct. 59, 248 U.S. 132, 63 L. 
Ed. 166]. 


[a] Thus (1) government, cannot 
insist on completion of contract work 
which, for its own convenience, it 
prevents until after expiration of 
time fixed for performance. George 
Leary Const. Co. v. WJ. S., 63 Ct.Cl., 206. 
(2) Where government plans for dry 
dock include preliminary work of di- 
verting a sewer, and after the sewer 
is diverted it bursts by reason of its 
inadequacy to hold heavy rains, 
whereby the contractor’s work on the 
dry dock proper is damaged, the gov- 
ernment cannot declare the contract 
breached for failure of the contractor 
to go on with the work, as.the loss 
must fall on the government. Spearin 
Ve Osis DlNCUECh15 spkate so vo. Oto. 
248 U.S. 132, 63 L.Ed. 166]. 


[b] Taking possession of work.— 
In an action by the United States 
against a contractor for building a 
Mississippi levee for failure to com- 
plete the contract, an answer held to 
state a defense which alleged that 
during an unprecedented flood, when 
the levee was in part completed, plain- 
tiff took possession of it to the ex- 
clusion of defendant, and by attempt- 
ing to close a gap therein for tempo- 
rary protection of lands behind caus- 
ed the completed part to be washed 
away, when, if left in possession, de- 
fendant would, by protecting the ends 
and leaving the gap open, have saved 
it, and that plaintiff afterward re- 
quired defendant to rebuild the part 


‘| destroyed at his own expense as a 


condition of resuming work. Sims v. 


U. S., 263 F. 48 


[c] Performance without loss ren- 
dered impossible.—-The government in 
letting work for dry dock were bound 
to furnish plans that would allow the 
contractor to prosecute the work 
without loss, damage, or delay, and, 
if by reason of defective plans the 
completion of the work was made im- 
possible without danger of loss of 
profits and destruction of his prop- 
erty, he may, upon the defendant's 
refusal to correct the same or assume 
responsibility therefor, abandon the 
contract and recover his loss. Spear- 
ingveeee Sol Ct Glee bovfiathasoecsou 
59, 248 U.S. 132, 638 L.Ed. 166]. 


82. International Arms & Fuze Co. 
We WEES, KEMCIWelE Paik 


83. See Contracts § 767. 
84. See cases infra this note. 
[a] Illustrations.—(1) Contrac- 


tor’s delivery of sand at government's 
direction at adjacent cofferdam held 
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in accordance with the contract is sufficient,8> and 
anything which the government accepts as perform- 
When the work is to 


ance will be so regarded.*® 
be done as directed by the officer in 


ance as directed is sufficient,?? and when the work 
is to be done in accordance with plans and specifica- 
tions furnished by the government,*® the government 


warrants their sufficiency, and the 
right to rely thereon;*® and, on 
when the contract merely specifies 


to comply with contract providing for 
delivery f. o. . barge at wharf. 
Arundel Sand & Gravel Co. v. U. S., 
66 Ct.Cl. 90. (2) Where a contract 
provides that coal shall be “delivered 
in bins at post,’ and that the con- 
tractor will be notified before deliv- 
eries will be required, ‘and that he 
will be afforded proper wharfage fa- 
cilities,’ he will be entitled to the 
privilege of placing the coal upon 
the defendants’ wharf before deliver- 
ing it in the bins and of leaving it 
there pending the decision of the com- 
manding officer. Zimmern v. U. S., 
48 Ct.Cl. 395. (3) Delivery to carrier 
designated by government, coupled 
with acceptance by government of 
bills of lading made to consignee or 
order, constituted delivery to United 
States, although words “F. O. B. Ma- 
nila’ were used in proposal, where 
context and correspondence showed 
these words were used as implying 
that freight to Manila was to be ea 
marily defrayed by seller. U. 

R. P. Andrews & Co., 28 S.Ct. 100, ‘307 
Wis 229,52 L.Hd. 185. (4) Where 
plaintiff's design for liberty loan 
posters was accepted by treasury de- 
partment officials after examination, 
and plaintiff’s bid for five hundred 
thousand lithographic copies accept- 
ed, and after delivery an error in the 
quotation in the text was discovered 
and plaintiff was required to, and 
did, furnish five hundred thousand 
corrected copies, the others being 
sold as waste paper, held, that plain- 
tiff did not impliedly warrant that 
the quotation was correct, and was 
entitled to recover the contract price 
for the posters containing the errone- 
ous quotation. American Litho- 
sraphic Co, wi. Un8:, 5(.Ct.Cl..3:40. 


[b] Necessity that officers be sat- 
isfied.—Where a contract provides 
that a sample gun shall be tested and 
the acceptance thereof ‘‘will depend 
upon the type gun passing its. test 
satisfactorily,” the gun must not only 
pass successfully through the ordeal 
to which it is subjected, but in ad- 
dition its conduct during the test and 
its condition afterward must be such 
as to be satisfactory to the officers of 
the government. Brown yv. U. S., 51 
Ct.Cl. 22 [aff sub nom. Saalfield v. U. 
S., 38 S.Ct. 397, 246 U.S. 610, 62 L.Hd. 
895, Ann.Cas. 19185 Tb 


85. Wabash Valley Packing Co. v. 
Wars.) Go eCt.Cl, 344. 
[a] ®hus (1) contractor may re- 


cover full purchase price of canned 
goods sold Quartermaster Corps, 
which complied with only standard 


specified. Wabash Valley Packing 
Con viirUe S363) CtGly 3447 5 (2)"Con= 
tractor constructing pumps for ves- 


sels with internal lubrication could 
recover contract price, notwithstand- 
ing navy department regulation un- 
known to contractor requiring differ- 
ent construction. Dow Pump & Diesel | 
Engine Co. v. U. S:,°68 CtCl, 176.) (3) 
Where a bid was made upon the ex- 
press condition that all vegetables 
which arrived at Manila in good con- 
dition should be regarded as a deliv- 


; option of disposing of them. 


UNITED STATES 


charge, perform- 


contractor has a 
the other hand, 


the result to be | officer.93 


ery to the commissary department 
and the bid was embodied in the con- 
tract, a cargo of vegetables arriving 
in good condition at Manila must be 
regarded as having been then accept- 
ed by defendants, and fact that the 
commissary department did not, at the 
time of arrival, need the vegetables 
for the use of the army, and could 
not immediately dispose of them, did 
not throw any obligation on the con- 
tractor or compel him to exercise his 
MclIl- 
wraith, McHacharn & Co. v. U. S., 46 
CUECIS sane 


[b]J Substantial performance.— 
Under contract to dredge harbor suit- 
able for commerce, of which four 
hundred acres should have specified 
depth, where dredging company made 
harbor suitable for commerce, gov- 
ernment, in absence of actual dam- 
age, cannot recover on counterclaim 
for failure to attain stipulated depth 
over entire acreage specified. Schroth 
Ve USS, 65 CECINAG: 


86. See cases infra this note. 


[a] Thus (1) government is liable 
for contract price of goods retained 
and used after inspection. Ga iS: 
Brigesi& Co. vi Ue S462 CtGlinsog! 
(2) Where goods sold to the govern- 
ment by sample are offered for ac- 
ceptance, inspected, and accepted at 
the place of delivery, the seller is en- 
titled to payment. Finney v. U. S., 
OL OtzO 54 6 (3) Where Johnson 
grass is accepted under contract for 
Timothy hay, contractor may recover 
contract price of hay. Dewey Bros. 
Co. v. U. S., 62 Ct.Cl. 301. (4) Where 
specifications authorized rejection of 
rope “containing an excessive amount 
of oil,” and oil content was reason- 
able, and rope was received, accept- 
ed, and retained, plaintiff is entitled 
to purchase price. Wall Rope Works 
M Usponeoo, CtCl 83re 


[b] Evidence of acceptance see 
Arnold v. Thompson & Spear Co., 51 
App.D.C. 325, 279 FB. 307. 


87. Sanford & Brooks Co. vy. U. S., 
AT UGE Cli me cos 
[a] Thus, where the contractor is 


to do the work “at such times and 
places as directed by the engineer of- 
ficer in charge,’ the contractor can- 
not be held responsible for the marshy 
and swampy foundation of the place 
where the embankment is built. If 
the engineer selected a place where 
more than two thirds of the material 
sank beneath the plane of the em- 
bankment, defendants must pay for 
the sunken material, unless the plain 
terms of the contract compelled a 
different conclusion. Sanford & 
Brooks), Co; Vn2 US tS4.947 LCtuClLN 383. 


[b] Discretion of officer.—Where 
plaintiff enters into a contract with 
the United States, through a lieuten- 
ant commander in the navy, to fur- 
nish teams for use on certain govern- 
ment work, “as may be required,” the 
times and the purposes for which 
such teams are to be employed rests 
in the discretion of the government 


[§ 124 


accomplished, the method of accomplishing it is 
to be determined by the contractor,®® but the results 
must meet the requirements of the contract.°+ 
warranty of goods furnished is not broken when 
the goods are not submitted to the test prescribed 
in the contract.®? 
between two public officers at two different places, 
it is incumbent on a contractor to do nothing and 
to leave nothing undone which may mislead either 


A 


Where a responsibility is divided 


officer in charge of the work. Tayloe 
v;. U.'S.,/58 Ct.Cl; 470° [motion *tolme- 
mand den 45 S.Ct. 227]. 


[ec] Failure of officer to object.— 
Where piles were driven under direc- 
tion of engineer in charge, who at no 
time objected to the driving of the 
piles, the United States was estop- 
ped, after the piles were driven, from 
claiming that the officer in charge 
deemed it necessary to drive only part 
of the piles. Bayne v. U. S., 195 F. 
229 Opel Dy eu AL ee Los. 


88... U.S. vec Spearin,+ 397 S:Ots 695 
248 U.S. 132, 63 L.Ed. 166 [aff 51 Ct. 


Cl. 155]; Steel Products Engineering 
Co. v. U. S., 71 Ct.Cl. 457. 
s9. U. S. ‘v. Spearin, ‘39. S:Ct.. 59; 


248 U.S. 132, 63 L.Ed. 166 [aff 51 Ct. 
Cl. 155]. 


{a] Thus, where dry dock was to 
be built in accordance with plans 
furnished by the United States, and 
contract provided for necessary relo- 
cation of sewer, despite general claus- 
es requiring contractor to examine 
site, etc., he could refuse to resume 
work where he relocated sewer as 
provided, and it was not sufficient. U. 
S. v. Spearin, 39 (S:Ct.. 59; 248. U.S: 
132, 63 L.Ed. 166 [aff 51 Ct.Cl. 155]. 


90. John Thomson Press & Mfg. 
Con wala San ols CL.Cl 2005 
[a] Thus, where a contract with 


the navy department for projectiles 
provides that they are to have a 
“smooth finish on the exterior, but 
the cavity may have a forged finish 
if the finish is fairly smooth and 
free from tears and ridges,’’ the meth- 
od of interior finish was to be deter- 
mined by plaintiff, with the under- 
standing that the results of the meth- 
od adopted must meet the require- 
ments of the contract. John Thom- 
aria a S& Mile. Coa Vises.) ee 


[b] Expression of opinion by offi- 
cer.— Where an engineer merely made 
a statement expressive of what he 
believed would be required, the con- 
tractor was bound to know that such 
a statement would not relieve him in 
case exigencies should arise for which 
the contract provided. Richtman v. 
U. S., 47 Ct.Cl. 483. 


91. John Thomson Press & Mfg. 
Col Vv nUs wero OUCT SEZ 00; 
[a] Thus, where the contract pro- 


vides that projectiles manufactured 
must satisfy the judgment of the gov- 
ernment inspectors in every particu- 
lar, including that of interior finish, 
and certain of the shells are rejected 
because not conforming to the speci-: 
fications, there is no liability on the 
part of the government to pay fer 
such rejected shells, or for outlays by 
plaintiff. John Thomson Fress & 
Mfg: (Cor v.0U..'S.; 5 TAC Gl. 200s 


$2. United and Globe Rubber Mfg. 
COST iva BW cot, uO Obs leaaeroe 
93. Ketcham v. U. S., 40 Ct.Cl. 220 


(contractor could not recover for 
failure to take oats which were to be 
delivered in quantities directed by 


For later cases, developments and changes in the law see Annotations, same title and section number, 


weve 
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Inspection. 


When the contract provides for in- 
spection, defects disclosed by the inspection must 
be corrected within a reasonable time,®* and the 
judgment of the inspector will not be reviewed except 


UNITED STATES 


the shipment.+ 


for fraud, mistake, or gross negligence,®® but he must 


decide candidly and reasonably,®® and cannot ¢a- 
priciously or arbitrarily reject work or material,®? 
and inspection must be made in the manner pre- 
seribed in the contract,®® and it must also be made,®® 
and notice of rejection must be given,* within a rea- 
sonable time, and when no complaint is made with- 
in a reasonable time after delivery there is an ac- 
The government may prescribe reason- 
able regulations as to inspection after the contract 
Where a contract provides that a per- 
son shall furnish to the government specified goods, 
subject to inspection before shipment, an inspection 


ceptance.? 


is made.® 


specified officer who never gave order 
when seller never tendered them to 
another officer having authority to 
annul contract). 


Reading Steel Casting Co. v. 
UW. S., 45, S.Ct. 1469; 268. U.S... 186; 669 
L.Ed. 907 [transf 293 F. 386]. 


95. . Kendall v. U. S., 70 Ct.Cl. 90. 


[a] Strict construction by inspec- 
tor under contract for construction 
of a jetty in a harbor so as to re- 
ject stones not measuring up to the 
requirements held not to entitle the 


contractor to damages from such re- | 


jection. Ripley v. U. S., 32 S.Ct. 352, 
223 U.S. 695, 56 L.Hd. 614, 32 S.Ct. 
352, 223 U.S. 750, 56 L.Ed. 131. 


Tb] Right of contractor to rely 
on decision.—Requirement for in- 
spection of lumber, although not pro- 
viding that it should be final and con- 
clusive, implied that contractor might 
rely thereon. Electric Fireproofing 
CODE NS. o 9 Ct.Cl.. 30 t. 


96. Saalfield v. U. S., 38 S.Ct. 397, 
246 U.S. 610, 62 L.Ed. 895, Ann.Cas. 
1918E 1 [aff sub nom. Brown v. U. 
Sy, bd CECla227. 


[a] ‘hus, where contract for rap- 
id fire guns made acceptance of ad- 
ditional guns dependent on passage of 
tests by type guns, chief of ordnance 
and secretary of war while authorized 
to determine disputes, were bound 
to decide candidly and reasonably 
whether tests were passed satisfac- 
torily. Saalfield v. U. S., 38 S.Ct. 397, 
246 U.S. 610, 62 L.Ead. 895, Ann.Cas. 
1918E 1 [att Bro wit-ve. Uns S., daw Ct. 
Cle 224. 


Sos. Ve Whiting, 
693. 


98. United and Globe Rubber Mfg. 
COS mVALUL Sj o le @l.Cl. 238: 


[a] Warranty of goods supplied 
held not to change manner of inspec- 


17 F.(2a) 


tion. United and Globe Rubber Mfg. 
Cosa vee Onn S-pa0 Let. Cli) 238. ‘ 
99. Reading Steel Casting Co. v. U. 


S., 45 S.Ct. 469, 268 U.S. 186, 69 L. 
Ed. '907 [transf 293 F. 386]; U.S. v. 
Dewart Milk Products Co., 300 F. 
448 [rev on other grounds 9 F.(2d) 
105]: 

[a] Reason for rule.—In respect 
its commercial transactions, the 
government submits itself to the 
same laws that govern individuals. 
U. S. v. Dewart Milk Products Co., 
300 F. 448 [rev on other grounds 9 
F.(2d) 705]. 


[b] Warranty held not to extend 
time of -.inspection and to make no 
change in the contract in reference 
thereto. United and Globe Rubber 
Mfg. Cos. v. U. S., 51 Ct.Cl. 238. 


of 


{c] Inspection at close of work.— 
Where contractors, during the prog- 
ress of the work under a contract to 
dredge the channel in a harbor to 
eighteen feet and the water line of 
the harbor to thirteen feet, gave no 
indication to defendants that they 
considered the contract severable, and 
made no request for inspection when 
a part of the work was completed, 
defendants are not estopped from in- 
spection and the consequent right to 
make deductions when the _ entire 
work was done. International Con- 
tracting Co. v. Us S.; 40 CL.Cli58. 


1. Reading Steel Casting Co. v. U. 
S., 45 S.Ct. 469, 268° U.S. 186, €9 L. 
Ed. 907 [transf 293 E. 386]. 


2. United and Globe Rubber Mfg. 
Cosy. Sk 519Ct. Cla23 8" 


[a] Provision for supervision.— 
Provisions of contract for supervision 
by contracting officer do not prevent 
contractor doing anything, except as 
directed. U.S. v. A. Bentley & Sons 
Cor) 6 BC2'd) 7895; 


3 U.S. v. Smoot, 15 Wall. (U. ee 
36,0121 Vb... 1-025 8 CUCL 963 | U. 
v. Wormer, 13 Wall. (U.S.) 25, 20 E 
Ed. 530, 7 Ct.Cl. 257. 


[a] Abandonment of contract.— 
One who has contracted with the 
United States to sell and deliver 
goods cannot throw up his contract 
because the government prescribed 
new regulations for the inspection of 
the goods, with which he is unwilling 
to comply, and proceed in the court 
of claims to recover damages. If the 
regulations are reasonable, the con- 
tractor is not entitled to damages, al- 
though they were not in force when 
the contract was made. [WEG sina: 
Smoot, 15 Wall. (U.S.) 36, 21 L.Ed. 
107,08 (CtUrCl- 96% (ULES. vv. Wormer, 13 


Wall, (U.S.)-25, 20 Libd. 530, 7 Ct. 
Cl. 2517. 

4 Brown v. U.S., 1 Ct.Cl. 307. 

5. Conclusiveness of inspection 


see supra § 124 
6. See Contracts § 773. 


7. See Building and Construction 
Contracts § 94. 


P. H. McLaughlin & Co. v. U. 


5. "387 Ct.Cl. 150. 


[a] Permissive provision.—Con- 
tract provision that dispute “may” 
be determined on petition of con- 


tractor by secretary of war-was per- 
missive, and failure to submit claim 
did not bar court action. Steel Prod- 
ucts Engineering Co. v. U. S., 71 Ct.Cl. 
457. 

9. See cases infra this note. 


[a] Thus (1) where a contract 
provides that the decision of the en- 


[65 C.J.] 13851 


and order to ship the goods concludes the government, 
in the absence of fraud, and no second inspection 
can be ordered, nor can the goods be rejected after 


[§ 125] b. Conclusiveness of Officer’s Decision.® 
As in other contracts,® and, especially, building and 
construction contracts,? when the parties to a gov- 
ernment contract agree that the decision of an engi- 
neer or other officer as to matters of dispute that 
may arise during the execution of the work® or as 
to other matters specified therein® shall be final and 
conclusive, or agree that a specified officer shall in- 
terpret the drawings, specifications, ete.,1° or shall 
determine what is required under the contract,!+ 
his decision, except as to matters outside the scope 
of the authority given him,” is final, as to both 


gineer officer in charge as to quan- 
tity and quality shall be final, his 
estimate of the quantity of materials 
dredged below a specified depth, in 
the absence of fraud, or mistake so 
gross as to imply bad faith, is final 
and cannot be reviewed by the court. 
Taylor v.. U2')Si 55: Ct: Cl. 34657 i@2) 
Where a contract provided that ‘up- 
on all questions concerning the ex- 
ecution of the work the classification 
of the material in accordance with 
the specifications and the determin- 
ing of costs, the decision of the chief 
engineer shall be binding on both 
parties,” and on complaint of the con- 
tractors the secretary of the interior 
appoints a board of engineers to re- 
classify the materials excavated, and 
the findings of the board were af- 
firmed by the chief engineer, it was 
held that, there being no satisfactory 
evidence of fraud or mistake so gross 
as to amount to fraud, the decision 
of the chief engineer is conclusive, 
and is not subject to review by the 
courts) Page-v. U."S.,;. 56. ChiCRy tie, 
(3) Under contract for army dredg- 
ing, providing contracting officer’s 
finding, approved by chief of engi- 
neers, was final, comptroller-gener- 
al’s refusal to pay items found due 
was unauthorized. Maryland Dredg- 


ing'(& "Contractine Coney. 20. 3S. 466 
Ct.Cl. 627. 
[b] Contract construed and. held 


to be equivalent to a provision that 
the certificate of the officer in charge 
as to due performance shall be con- 
clusive. U.S. v. Hurley, 182 F. 776, 
105, CCA.) 2:08; 


10.¢: Moran’ Bros: Cov v. U.S., | 61 
Ct.Cl. 73; Union Insulating & Con- 
struction Co. v. U. S., 59 Ct.Cl. 582 [aff 
Sour One 448, 271 U.S. 121, 70 ed. 

]. 


11. Carstens Packing Co. v. U. S., 
52 Ct.Cl. 430. 


[a] What decision final.—(1) 
Contract requiring stone to be of 
quality approved by engineer does 
not make his approval of quarry from 
which stone is taken final so as to 
prevent exercise of judgment as to 
stone actually delivered. U. S. v. 
Barlow, 22 S.Ct. 468, 184 U.S. 123, 46 
L.Ed. 468, 37 Ct.Cl. 547. (2) The de- 
cision of an engineer officer in charge 
as to the quality of material is final 
when properly exercised, but it can- 
not be so exercised in advance of the 
work as to forestall his judgment 
when the materials are actually fur- 
nished. Savage Const. Co. v. U. S., 
47 Ct.Cl. 298. 


a2. White ven US, 
131. ™ 


[a] Excess of authority.—Where 
a contract provided that the contrac- 
tor should “furnish all new ties nec- 


38 App.D.C. 


1352 [65 C.J.] 


parties,!? and will not be subject to review,!* ex- 
cept for fraud or gross mistake,!® or bad faith in 
requiring the performance of work at such times and 
amid such circumstances as to indicate a tyrannical 
or fraudulent exercise of power,'® or such arbitrary 
action as implies bad faith,1* and before the con- 
tractor ean attack such decision for bad faith he 
must exhaust his remedy under the contract by ap- 
peal to a superior officer who is made the final 
arbiter.15 When, however, the officer specified re- 
fuses to consider a dispute submitted to him the 
contractor may sue.t1®9 Where a contract provides 
that payment shall not be made until a designated 
public agent has certified it, and the agent so ap- 
pointed ‘expressly refuses the certificate, the con- 
tractor cannot recover therefor, in the absence of 
fraud or such gross mistake as would imply bad 
faith, or a failure to exercise honest judgment by 
the inspector;?° but such a provision does not ap- 


UNITED STATES 
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ply to an agreed percentage of profit determinable 
by mere ecaleulation.?+ 


[§ 126] c. Time of Performance. As in the case 
of other building and construction contracts,?? con- 
tracts of this nature with the government must ordi- 
narily be performed within the time specified,?* and 
a contractor is not relieved from the time limit by 
unexpected difficulties or delays,?* or by the man- 
ner in which the officer in charge requires the work 
to be done when in accordance with the contract,”® 
but where provision is made in the contract for an 
extension of time on account of delays due to causes 
therein specified, he is entitled to such an exten- 
sion,?® and he is ordinarily entitled to a reasonable 
extension of time,?* equal to the period of delay,?® 
for delays caused by the government,?® or result- 
ing from causes for which it is responsible.2? Where 
no time for performance is*specified,?1 or the time 


46 Ct.Cl. 


American Dredging Co. y. U. 


essary to 1 ha es those ant Sr 21.. Lovell. y. UncS:, 318. S oye Z 
ther service (approximately [a] Construction of contract.— | 5» t.Cl. 350. 
and that the officer in charge should | where a contract for a's f S 

a 4 Fe pecific work, A aah ke 
be the interpreter of the true tate which will exhaust an existing ap-| Br re ee ae a 
and meaning of the specifications, ne propriation, also contains a provision "G y ze 6 
authority of the officer is exhausted Ve SU, Ss, $40 nCt. Clin2 GL. 


when he determines the number of 
ties unfit for further service, and the 
officer in charge has no power to au- 
thorize additional payment for the 
ties furnished in excess of 2,000. 
White v. U. S., 38 App.D.C. 131. 


13. Yale & Towne Mfg. Co. v. U. 
Sebo CuCl 633" oomey) Brose y. 
Wor so Geek, A72. 

14. Union Insulating & Construc- 


tion, Colyv. Un 2S.,\959 CECI. 682), latt 
46 S.Ct. 448, 271 U.S. 121, 70 Libd. 
864]. 


iba MEAN Kit OG ashy DOC Crk slide 
TPAVIOR “Vee upd) CLCls 3465") LOO= 
meys Bros Va.Uss. 49 CECI 2725" PR: 


He Melaurhiin & Cojv., OU. -S;, 32 (Ct. 
Cl, 150, 36 Ct.Cl) 138. 


fa] Unusual method of measure- 
ment.—A novel contrivance for mak- 
ing soundings used by the engineer 
instead of ordinary method, when its 
use is not satisfactorily explained, 
does not conclude the contractor and 
leaves to the court the determination 
of the question of reasonable fairness 
or unfairness, and while sequential 
average slightly below the require- 
ments of the contract in the estimate 
of quantity by the engineer will be 
disregarded by the court, a substan- 
tial and inexplicable deficiency to- 
_taling eight thousand twelve cubic 
yards, removed from below a pre- 
scribed datum plane, indicates an 
egregious blunder in the engineer’s 
method of measurements. Axman vy. 
Wis. .4T CUEIM53T. 

16. pictaty ne Wee S., 40cCtCla coos 
Collins v..U. S., 35 Ct. Cl. 122. 


17. pire & Garrigues Co. v. 
U.S, 71 Cuch 739. 


[a] Decision rendered without ad- 
equate information is a violation of 
the spirit and intent of the contract 


and does not bind contractors. Ship- 
pey & Outzen v. U. S., 49 Ct.Cl. 151. 
18. Fitzgibbon v. U: S:, 52 Ct.Cl. 
164. 
19. Heid Bros. v. U. S., 69 Ct.Cl. 
704. 


20. Sweeney v. U. S., 3 S.Ct. 344, 
109 U.S. 618, 27 L.Ed. 1053, 19 .Ct.Cl, 
706; McIntyre v. U. S., 40 (Ct. Cl. 366. 

Claims for extra work or materials 
see supra § 118. 


contemplating future work, if an ad- 
ditional appropriation shall be made, 
it will not be construed to mean that 
a contractor shall construct a great- 
er work in the same time. Smith y. 
Uses! 48'CuGk 235; 


22. See Building and Construction 
Contracts § 120 


23. See cases infra this note; and 
notes, infra this section. 
24, Maryland Dredging Co. v. U. 


Sy ieeuCl woo NOME. viv Wn sas 
45 -CUCl 203% 
[a] Thus, where a bidder is bound 


to examine and determine for him- 
self the character of material to be 
excavated, a contractor is not reliev- 
ed from the time limits of the con- 
tract by the fact that he encountered 
an unexpected “sunken or submerged 
forest which delayed his work.” 
Maryland Dredging Co. v. U. S., 47 
CUCr eS Sone 


25. Pickley v. U. S., 46 Ct.Cl. 77. 


[a] Thus, where a contractor has 
four contracts and employs a force 
sufficient only to do the work under 
one of them at a time the fact that 
the engineer in charge moves the 
working force from one place to an- 
other does not excuse the contractor 
for delay if the contracts provide 
that work shall be done ‘at such 
points as may be selected by the en- 
gineer officer in charge.’’ Pickley v. 
Wie Se nt Oe Cle stir. 

26. National Contract Co. v. U. S., 
59 Ct.Cl. 441 (contract construed as 
authorizing officer to extend time on 
account of labor situation). 


[a] Construction of contracts.— 
(1+ Delay in the performance of a 
contract to manufacture armor plate, 
due to a lack of knowledge of the 
necessary scientific process, was not 
due to “unavoidable causes, Such as 
fires, storms, labor strikes, actions 
of the United States, etc.,” so as to 
entitle the contractor to a credit on 
liquidated damages. Carnegie Steel 
Conv. WES res be Sit 184259240 US, 
156, 60 L.Hd. 576 [aff 49 Ct.Cl. 403]. 
(2) Contract provision respecting ex- 
tension of time, where government 
caused delay, held to apply to work 
ealled for by original contract. Plack 
VU. S66) "CuCl 64i: 


B70 PACKICY¥a va4 Ura Sy 46) CUCI 277. 


{a] Thus, if a government official 
takes an unreasonable time, after the 
receipt of the contract duly executed 
by the contractor, to approve the 
same, the time limit will be extended 
for such time. American Dredging 
Co..v. U. Ss 49° Ct.cl1 8505 Laidlanw=- 
ee we Col. MOa Ss), STC Cre 

Tike 


[b] Waiver.—Contractor by sign- 
ing the contract and beginning work 
thereunder did not waive right there- 
to. American Dredging Co. v. U. S., 
AQuCt Cl 3505 


[ec] ‘Work not delayed.—The de- 
lay in approving a contract by the 
officer charged with that duty does 
not operate to extend ‘the time of per- 
formance, when it appears that the 
contractors have not been delayed 
thereby. Neither does it nullify the 
clause in the contract providing for 
liquidated damages. Hinkley & Pow- 
CLS Vin Uni Oe Che let ae. 


30. Wyant v. U. S, 46 Ct.Cl. 205. 


[a] Thus, where manufacturer is 
bound to do certain work set forth 
in plans and specifications prepared 
by the government, and an error is 
discovered in the prints which will 
prevent the work meeting the re- 
quirements of the contract, the con- 
sequences of the delay incidental to 
correcting the errors and beginning 
the work again must be borne by the 
eeredae na Wyant v. U. S., 46 Ct. 


31. Smith v. U. S., 48 Ct.Cl. 235. 


[a] Thus (1) when contract con- 
templates further work if additional 
appropriation is made, contractor has 
reasonable time within which to per- 
form additional work. Smith v. U. S., 
AS CtsCl. W280 (2) Under contract 
for construction of building, to begin 
“when site is completely cleared,” 
government must clear site within 
reasonable time. M. H. McCloskey, 
ori! Cine.) vr UES, {66 (Cel 1:0. pummel 
When the government takes no ac- 
tion on the contractor’s applications 
for extensions of time for the com- 
pletion of the work but permits him 
to complete it, the legal effect of the 
action taken by the government is 
to give the contractor a reasonable 
time for that purpose. Noel Const. 
Con Ven. .8. jC Co Close 4 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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limit is waived,®? or performance is prevented by 
delays of the government until the specified time has 
expired,** the contractor has a reasonable time with- 
Where delays have been caused 
by both parties, there is no fixed date for a perform- 
Where both parties down to 
the date of cancellation of a government contract 
have disregarded the dates of delivery, treating the 
the contractor is entitled to 
the sum expended by him, with the consent and 
approval of the government, in performance of the 
contract up to the time of cancellation.*® 


in which to perform. 


ance of the contract.*+4 


contract as continuing, 


Decision of government officer or agent. When the 
contract confers power on the officer in charge to 


UNITED STATES 


determine such matters, his decision as to the time 


when work shall be done,** and responsibility for [ 
delays,?7 and the right to an extension,®* and the 
length of the extension,®® is final and conclusive, 


in the absence of fraud or mistake so gross as to 


32. Kessler Motor Co. v. U. S., 65 


Sich Le AL WICCKS . Vis Wee S045. 'Ct.Cl. 
9. 

33. Cathell v. U. S., 46 Ct.Cl. 368; 
Pickileyipv-0 Ui S57 46 LCi Clos? 7: 


34. Standard Steel Car Co. v. U. 


aot Ct CL, 245, 

35. Kessler Motor Co. v. U. S., 65 
Creal. 

36. Ripley v. U. S., 32'S.Ct. 352, 


223 U.S. 695, 56 L.Ed. 614, 32 S.Ct. 
352, 223 U.S. 750, 56 L.Ed. 131. 


[a] Thus, when contract provided 
that blocks should be placed when, 
in judgment of agent in charge, core 
was sufficiently consolidated, contrac- 
tor could not recover because agent 
delayed laying of blocks. Ripley v. 
WMO sOce HOtn Soa reZol O-S-1690). 750) 
i Wd. 614. $2 S:Ct. 352) 223: U.S. 750, 
56 L.Ed. 131. 


ie pet DLOV- Vie “Oikos. 
v. U. S., 73 Ct.Cl. 341; Wheeling Mold 
& Moundry io. v2. Soo 63-Ct:Cl, 353; 
Independent Bridge Co. v. U. S., 6 
Ct.Cl. 542; Pelton Water Wheel Co. 
Valane oper Cl, ails Patrick Corr & 
Sons: v. U. S., 55 CtCl. 7 


[a] Approval of finding.—Where 
contract makes final approved find- 
ings of contracting officer as to de- 
lays, unapproved change does not 
change their finality. Independent 
Bridge "Coy vi8O.8:, 62.Ct.Cl211. 


[b] Indefinite decision.—Where 
the superintendent of construction 
states that the delay was due in part 
to one cause and in part to another 
cause, it is not sufficiently definite 
for the court to determine the delay. 
e-cmeays & Powers v. U. S., 49 Ct.Cl. 
148. 


supra; Mittry 


38. Maryland Dredging & Con- 
tractine Co. v. UL s:, 36 S.Ct. 545, 241 
U.S. 184, 60 L.Ed. 945 [aff 49 Ct.Cl. 


i A (ie Steacy- -Schmidt Mfg. Co. v. U. 
S., 64 Ct.Cl. 499; Penn Bridge Co. v. 
CS poNGt.Cl. 892°) Toomey Bros. 


Wa Wid Sant Ier.Cl, 172. 


39. John Milnes Co. v. U. S., 45 Ct. 
Cl. -314. 
40. Ripley v. U. S., 32 S.Ct. 352, 


223 U.S. 695, 56 L.Ed. 614, 32 S.Ct. 


352, 223 U.S. 750, 56 L.Ed. 1431; Mit- 
frVoV) Was. TS NCtCl. 13415; 1 Penn 
Bridge Co. v. U. Stoo Ct Cl. 892; 


Pelton Water Wheel Co. Visn Oni, 


Ct.Cl. 31; Patrick Corr & Sons v. U. 
S., 55 CtCt.. 7. 
[a] Necessity of appeal.—Where 


refusal of officer in charge to permit 
blocks to be laid at time desired was 
a gross mistake and an act of bad 


faith, contractor was not precluded 
from recovering damages by failure 
to appeal to superior officer when 
contract made no provision for ap- 
Deal. sRiplLeye Ver Ses oO 1, Cl ooes 
228 U.S: 695, 56, E.md: 614, 32° S.Ct: 
852, 223, U.S. 100, 50 td 131. 


41. Penn Bridge CorevaeOsuSs 
Ct.Cl., 892. 


[a] Comptroller-general is not ex- 
cepted from this rule of law. Penn 
Bridge Co. v. U. S., 59 Ct.Cl. 892. 


42.0) Murray va Ua S., (67 CHG 663: 


43. Beckwith .v. (WU: S., 38) -Ct:Cl. 
290; LOWALZCL WaUeS.5) OO OL.Cl. 2775); 
Heathfield v. U. S., 8 Ct.Cl. 213. 


[a] Acts of government held 
breaches of contract.—(1) Refusal to 
recognize contractor as such, and ad- 
vertisement and award of new con- 
tract. Purcell Envelope’ Co. Mo 
UR Sipe CuO lee ial a tings Suis. Ct 50,07 
349 U.S. 3i3, Oo Lads 620) I's Purcell 
Envelope Cove Wh SSAct Chak 
(2) Failure to remove equipment sup- 
plied by government and subsequently 
condemned as dangerous. Williams 
Engineering & Contracting Co. v. U. 
S., 55 Ct.Ccl. 349. (3) Turning water 
into canal before extension of time 
allowed contractors expired, and keep- 
ing it In canal for six months, there- 
by preventing contractors from com- 
pleting the work. Page v. U. S., 56 
Ct.Cl. 176. (4) Furnishing defective 
materials under agreement by govern- 
ment to replace material furnished 
by contractor. Ensign-Bickford Co. 
Va Ue 5.3 00 CtaOln co Sls CO Ler Usal 
to accent supplies. Sinclair Coal Co. 
Ver.) Sp OD OCC] WOa Netal Prod- 
UCtS  COMVs Us iS. OL Ct.Cl. 997; Ketch- 
ane. ss 40. CHCI 222.0: 


[b] Acts of government held not 
breaches of contract.—(1) Cancella- 
tion of contract at contractor’s re- 
quest. .. Wicker, v..U,.S., 63. CtLCl. 2:76. 
(2) Revocation of revocable permit 
for use of river in driving logs held 
not breach of contract entitling con- 
tractor to remove certain timber. 
ISNADD ye Uh ase os Ct.Cl, wWSiw 163) 
Where, by the terms of a contract, 
the claimants are bound and entitled 
to transport all the goods which may 
be purchased by the Indian bureau for 
the public service, and transported 
over a certain railroad, under a des- 
ignated contract with that road, it 
is not a breach for the bureau to buy 
goods deliverable by the vendors at 
those agencies. Piper v. United 
States, 12 Ct.Cl. 219. MCA) Notice that 
government would take no more coal 
than that already ordered under con- 
tract not binding government to take 
definite quantity. Bickett Coal & 
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imply bad faith,4® and its finality extends to the 
accounting officers of the government,4' and an ex- 
tension granted by an officer other than the one 
designated in the contract is ineffective.** 


[§ 127] 3. What Constitutes Breach. In general, 
the same acts or omissions which would constitute 
a breach of contract by an individual constitutes 
a breach when done or omitted by the government ;** 
but the government, as a contractor, cannot be held 
liable for the public acts of the government as a 
sovereign, and whatever acts the government may 
do, as long as they may be public and general, can- 
not be deemed specially to violate the particular 
contracts into which it enters with individuals.‘ 


§ 128] 4. Liability for Breach of Contract—a. 
Liability of United States.*® 
liable in damages, like parties to other contracts,*® 


The United States is 


Coke Co. v. U. S., 67 Ct.Cl. 53 [cert 
ty hed S.Ct. 34, 280 U.S. 583, 74 L.Ed. 


{c] Act of contractor’s agent.—De- 
fendants cannot be charged with a de- 
fault in performance of a contract, 
due to the remissions of a duly au- 
thorized agent of the contractor, act- 
ing within the scope of his employ- 
ment,” Crocker=vx Ue SHe 49 Ce@las5 
ee S.Ct. 245, 240 U.S. 74, 60 L.Ed. 


44. Horowitz v. U. S., 45 S.Ct. 344; 
267 UiS. 458, 69) 1b-d2\736) Path 58° eu 
vhs 139 1/5) | Wilsonyives Ua Sieuls COl. 


[a] MIllustrations.—(1) Where buy- 
er of merchandise directs its ship- 
ment by freight and agents of gov- 
ernment owing to an embargo laid 
by the government on the shipment 
of such merchandise by freight, final- 
ly shipped by express, at which time 
the price had fallen, buyer is not en- 
titled to recover his loss. Horowitz 
VICUSHS Seb Si Ct Clie 89 stath 45aSsGu 
344, 267 "OLS. 458, 69 L.Ed. 736]... (2) 
Government not liable to contractors 
for losses from increase in wages 
due to proclamation of President urg- 
ing recruiting of labor through gov- 
ernment employment service. Con- 
verse v. U. S., 61 Ct.Cl. 672 [cert den 
47 S.Cte 99; 273 UES 0S, nade loser 
Ssit.. Us) Buyer of silk sold by the 
United States through salvage board 
could not recover, in action against 
the government under the Tucker Act 
and Judicial Code § 145 (28 USCA § 
250) the damages sustained because 
of delay in delivery, due to embargo 
placed on shipments by government. 
Horowitz v. U. S., 45 S.Ct. 344, 267 U. 
S. 458, 69 L.Ed. 736 [aff-58 Ct. Cl. 189]. 
(4) Gover nment is not liable for con- 
tractor’s loss in fulfilling contract 
through passage of Legal Tender Act 
or because of additional duties im- 
posed after the making of the con- 
tract.” Deming Vv. Uso. LACrClmLo0 
[motion gr 9 Wall. (U.S.) 145, 19 L. 
Kid. 772]. 


[b] Delay.—Mere delay on the 
part of the officials of the govern- 
ment, however unjust and inexcusa- 
ble, is a hazard which a contractor 
with the government assumes, and, 
unless expressly forbidden by statute 
or clearly arbitrary, their action is 
beyond the control of judicial process. 
Northern Pac. Ry. Co. v. Lane, 46 App. 
D.C. 434 [error dism 41 S.Ct. 5, 254 
U.S. 658, 65 L.Ed. 461] (delay in sur- 
veying public lands). 


45. Damages. from misrepresenta- 
tions see supra § 118. 


46. See Contracts § 693. 
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for failure to perform its contracts,47 and it is not 
exempt from an ordinary contractor’s lability be- 
cause it suspends the econtractor’s work from mo- 
Thus, it is lable to 
one who has contracted with it for the execution of 
a public work, and who has sustained damages 
through wrongful interference by the government.*® 
Generally it is no defense to an action against the 
government for breach of contract that it refused 
to allow plaintiff to complete his contract, because 
the appropriation therefor was exhausted;°° 
where the:obligations of the United States are lim- 
ited by its contract to the expenditure of such ap- 
propriations as congress shall make, the one with 
whom the contract is made cannot impute to the gov- 


tives of publie consideration.*® 


UNITED STATES 


Delays. 


but 


ernment a breach, if congress fails to make the nec- 


S. A. Meagher Co. v. U. S., 73 
mo, -bpradeys Vv: UL Si) 66. <€t: 
Gr 5545 (Mann vy. U. -S., 3° Ct-Cl.- 404. 


[a] Change of site of building.— 
Where a contractor bids on construc- 
tion of buildings to be erected on site 
set out in plans, and location of build- 
ings is afterward changed without 
proper authority, he is entitled to re- 
cover any loss suffered by him by 
reason of such change. Lovell v. U. 
S., 59 Ct.Cl. 494. 


48. Houston Constr. Co. v. U. §S., 
38 Ct.Cl. 724. 

49. U.S. v. Smith, 94 U.S. 214, 24 
Rods, 1415, 129 Ct. Cl 11950 Housten 
Gonstry Cos. vs Ue. S., 385 C6Cl., H24; 
Hyde v. U. S., 38 Ct.Cl. 649. 

[a] Rule applied (1) to: Unrea- 


sonable conduct of government in- 
spector. Eaton, Brown & Simpson v. 
U. S., 62 Ct.Cl. 668 [cert den 47 S.Ct. 
658, 274 U.S. 746, 71 L.Ed. 1327]. (2) 
Act of engineer in placing an obstruc- 
tion: in a river bed which resulted in 
defiecting the current of the river up- 
on the claimants’ work, causing dam- 
age. Ohio River Contract Co. v. U. 
S., 45 Ct.Cl. 542. (3) Order that con- 
tractors drive piles by particular 
method. U.S. v. Barlow, 22 S.Ct. 468, 
184 U.S. 123, 46 L.Ed. 463, 37 Ct.Cl. 
547. 

[b] Use of instrumentalities.— 
Where a contractor enters into a con- 
tract with full knowledge of the 
leaky and dangerous conditions of a 
certain salt water main and divers 
sewers adjacent to the site of the 
work, he assumes the risk incident 
to their presence and condition, being 
entitled, however, to the use of any 
existing instrumentalities that would 
render the condition less dangerous, 
and the use by the government of 
such instrumentalities to his detri- 
ment would render it liable for any 
damage that might result therefrom. 
Williams Engineering & Contracting 
Ol yoeus 5.) op. CECI <8 49. 


‘50. Sanger & Moody v. U. S., 40 
GEC) 47. 
51. Moline Water Power Co. v. U. 


S., 20 Ct.Cl. 331. 


52. Toomey Bros. v. U. S., 49 Ct. 
Cl. 172 (refusal to extend the time 
for the completion of the contract). 


53. Axman v. U. S., 47 Ct.Cl. 537. 
54. Moran Bros. Co. v. U. S., 61 
Ct.cl. 73; U. S. Fidelity & Guaranty 


Gowlv. WU. S.,: 58 -Ct.Cl. 5615, Normile-v- 
UG. S., 45 Ct.Cl. 203. See. Pneumatic 
Gun-Carriage, etc., Co. v. U. S., 36 Ct. 
Cl. 71 (contractor may recover dam- 
ages for delay caused by defendant, 
without first paying the damages sus- 
tained by his subcontractor, where 


such damages would not have been 
caused had defendant kept faith with 
the contractor). But see Converse 
v. US162 ChELs6T2, Tcert denv47as; 
Ct. 99; 273 US: 708) 71°b. Bd. 851) Cde- 
nying liability because there was 
nothing in the contract imposing lia- 
bility). 


fa] Rule applied (1) to: Enforc- 
ed suspensions of, and delays in, the 
work by the United States, arising 
from doubts as to the desirability of 
completing building with stone con- 
tracted for and on the site. U.S. v. 
Mueller, 5 .S.€t...380)-113 U.Sa 153; 28 
L.Ed. 946, 20 Ct.Cl. 524; Mueller v. 
U. S., Id. (2) Delay in preparing and 
turning over site to contractor. M. 
H. McCloskey, Jr. (Inc.) v. U. S., 66 
CuCl 1055 .auovell sv. sU24S559 Cte. 
494; sMillerivs UeS.,, 491 Cth i276" (G3) 
Delay in delivery of materials under- 
taken to be furnished by it. U. S. 
Fidelity & Guaranty Co. v. U. S., 53 
Ct.Cl. 561. (4) Interruption of work 
after notification to proceed. Detroit 
Steel Products-Coz v..U., S.,. 62 Ct.Cl. 
686 [cert den 48 S.Ct. 19, 275 U.S. 
525, 72 L.Ed. 406]. ~ 


55.7 Carroll: v.. WUE_S5 (67 -CEu@iy 513: 
Lange v. U. S., 61 Ct.Cl. 666. 


[a] Specification of approximate 
dates.— When contract provided for 
installation of sash in building upon 
completion of certain preparatory 
work and merely specified approxi- 
mate date when building would be 
ready, damages were not recoverable 
because it was not ready at that date. 
Detroit Steel Products Co. v. U. S., 
62 Ct.Cl. 686 [cert den 48 S.Ct. 19, 
2059 U.S Zoned oy pad. = 206}. 


56. Normile v. U. S., 45 Ct.Cl. 203. 


[a] When delay not proximate 
cause.—Where United States delayed 
recording of deed to land on which 
dam was to be constructed, but con- 
tractors nevertheless proceeded with 
the work, delay was not proximate 
cause of loss. Normile v. U. S., 45 
CtClh 208: 


57. Miller, v..-U.°S., 49. Ct.Cl 276: 


58. Churchyard v. U. S., 100 F. 920 
(where plaintiff was delayed by fail- 
ure of another contractor to finish 
his work on time, due to plaintiff's 
own delay). 


[a] Responsibility for delay.— 
Where the contractor by frequent ab- 
sences rendered it impossible for the 
defendants’ officers to give instruc- 
tions about the work, he must be re- 
garded as having delayed the work. 
O’Sullivan.v. U. S., 45 Ct.Cl. 143. 


59. Bartlett & Kling v. U. S., 58 Ct. 
Cl. 61 [aff 45'S.Ct! 228, 267 U.S, 573, 
69 L.Ed. 594]; Durocher v. U. S.,; 57 
Ct.Cl. 521. See Union Insulating & 
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essary appropriations. 


Discretionary acts of officers or agents. 
are not recoverable for acts of the engineer in charge 
in exercising discretion committed to him,°” but are 
recoverable for his arbitrary and unreasonable exer- 
cise of his discretionary power.** 


The govenment is hable in damages for 
delays caused by it,°* if constituting a breach of 
the contract®® and the proximate cause of the con- 
tractor’s loss,°® or caused by another contractor em- 
ployed by it,®* but not for delays caused by the party 
claiming damages®® or not caused by the govern- 
ment,°® or for delays due to authorized changes in 
the contract,°° or for which the contract excludes lia- 


Construction Co. v. U. S., 46 S.Ct. 448, 
271 U.S. 121570 LiEd. 864 [aff 59>%CE, 
Cl. 582] (denying damages when it 
did not satisfactorily appear that de- 
lay was due entirely to the govern- 
ment). 


{a] Difficulties in procuring labor. 
—(1) Where contract provides that 
the rate of wages thereunder shall not 
be “in excess of the established rates 
prevailing at the place where this 
contract is to be performed,” and a 
government board establishes a rate 
of wages identical with that estab- 
lished for union labor, which is paid 
by the contractor for some time there- 
after, the government is not respon- 
sible for delays caused by difficulties 
of the contractor in securing labor 
due to an increase in the rate of union 
labor at that place. Harwood & Moss 
v. U. S., 58 Ct.Cl. 350. (2) Govern- 
ment held not liable for delays in de- 
livery of lumber purchased by con- 
tractor although it arranged for the 
purchase with lumber director of war 
industries board. Eaton, Brown & 
Simpson v. U. S., 62 Ct.Cl. 668 [cert 
den 47 S.Ct. 658, 274 U.S. 746, 71 L. 
Ed. 1327]. 


[b] Acts of third persons.—The 
government is not liable ex contractu 
for damages or delays suffered by one 
of its contractors by virtue of the ac- 
tions of third parties merely because 
the latter are engaged in furnishing 
materials for the government as well 
as for the public generally. U. S. 
Fidelity & Guaranty Co. v. U. S., 53 
CuCl. 561. 


60. Plack v. U. S., 66 Ct.Cl: 641; 
Lange: v._ U.S... 61, (Ct-Cl (682 feert 
den. 47 S°Ct.-99;°273 UsS> 708°-71) Tn mae 
851]; Lovell v. U. S., 59 Ct.Cl. 494. 


fa] Thus, where contract provides 
for changes in plans, to be compen- 
sated for, and compensation is given 
therefor in accordance with the agreed 
terms, damages for delays incidental 
to the changes are not recoverable, 
as contract authorizing changes car- 
ries with it implication that delay 
may result. Levering & Garrigues 
Coriv.) Un Sse or CuCho0s: 


[b] Rule applied to delay by gov- 
ernment, due to change in plans au- 
thorized under contract. Lange v. 
U.-S., 61 Ct.Cl. 682 [eert den 4¢)S:e 
99,273 Ur Su COS etl. toed. 8 odaE 


{[c] Unreasonable delay.—Where 
delay in determining whether work 
should be continued with piles or con- 
crete, wasS unreasonable, it became 
the duty of defendants to account for 
the delay, and to show the causes so 


as to enable the court to determine- 


whether the defendants were or were 
not excusable; and where they offer 
no proof it indicates that they have 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Damages . 
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bility,*? or for delay in executing the contract.®? 
An extension of time equal to the delay is not com-- 
pensation therefor when the contract does not so 
provide,®* but there can be no recovery where extra 
time to the contractor is made the equivalent for 
delay caused by defendants, and the claimant has 
not shown that such extra time was refused ;°* and 
the right to recover damages for delay may be 
waived by proceeding with the work without protest 


or objection.®> The usual clause 


on the part of the government, covers only delays 
due to activities with respect to the contract and 
not delays due to inaction,®* and where delays in 
the performance of a contract were caused by the 
failure of congress to make the necessary appropria- 
tions for the work, and without fault on the part 
of the administrative officers, the government is not 


hiable.®7 


Rejection of materials. 


no explanation to offer, and justifies 
the inference that the delay was the 
result of inattention. Rodgers v. U. 
S., 48 Ct.Cl. £43. 


[ad] Failure to protest.—Where 
plans are changed and supplemental 
contract is intended to cover extra 
work caused by change and plaintiff 
was paid under terms of supplemental 
* contract and made no claim of delay 
or protest at time, he cannot recover 
for alleged delays. Union Insulating 
& Construction Co. v. U. S., 59 Ct.Cl. 
582 [aff 46 S.Ct. 448, 271 U.S. 121, 70 
L.Ed. 864]. 


61. Wells Bros. Co. of New York 
v. U. S., 41 S.Ct. 34, 254 U.S. 83, 65 L. 
Ed. 148; H. E. Crook Co. v. U. S., 46 
S.Ct. 184, 270 U.S. 4, 70 L.Ed. 438 [aff 
59 Ct.Cl. 5931; Wood y..U.S., 42 S.Ct. 
209, 258 U.S. 120, 66 L.Ed. 495 [aff 
DpUCt- Cl Dood CATLON Vu. Oss 61 Ct. 
Cl. 513; Poole Engineering & Ma- 
chine Co. v. U. S., 63 Ct.Cl. 234; Gen- 
eral Contracting & Engineering Co. 
v. U. S., 62 Ct.Cl. 433; Poole Engineer- 


ing & Machine Co.-v. U. S:,57 Ct.Cl. 
232. 
[a] Rule applied to delays or- 


dered until additional legislation af- 
fecting the building was enacted by 
congress. Wells Bros. Co. of New 
Work v2, UW. S., 418.Ct. 34, 254 U.S. 83, 
65 L.Ed. 148. 


[b] Construction of contract. 
Government contract construed as 
bar to damage suit for delays due to 
action of United States or unavoid- 
able causes and to afford relief to 
contractor for delays only by way of 
eredit against its own delays. Wheel- 
ing Mold & Foundry Co. v. U. S., 63 
GEC 4358. 


[c] Failure to give notice.—Dam- 
ages by delay are not recoverable 
from the United States by a contrac- 
tor for public work failing to notify 
secretary of the interior when delay 
occurred, as required by the contract. 
Plumley v. U. S., 33 S.Ct. 139, 226 U. 
S. 545, 57 L.Ed. 342 [mod 43 Ct.Cl. 266, 
and 45 Ct.Cl. 185]. 


62. P. H. McLaughlin & Co. v. U. 
S336, CtCl. 138. 


43. Edge Moor Iron Co. v. U. §S., 
61 Ct.Cl. 392; Sanborn v. U. S., 46 Ct. 
CMezb4: 


64. Merchants’ L. & T. Co. v. U. 
SoON CrCl Ly. 


65. Carroll v. U..S., 69 Ct.Cl.. 485; 
Hove, Crook Co. Vi.U.,S., 59) Ct.Cl. 593 
[aff 46 S.Ct. 184, 270 U.S. 4, 70 L.Ed. 
438]; Union Insulating & Construc- 
tion Co. v. U. S., 59 Ct.Cl. 582 [aff 46 
S.Ct. 448, 271 U.S. 121, 70 L.Ed. 864]. 


The government is liable 


UNITED STATES 


excusing delays 


restitution.7& 
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when its inspector arbitrarily rejects materials which 
are in accordance with the contract,°* and the right 
to damages is not waived by supplying other mate- 
rials under protest.°® 


[§ 129] b. Liability of Contractor.’° 
tractor is liable in damages for his breaches of the 
contract,“! which, of course, must be proved,’? and 
for delays caused by him,’? unless damages are 
waived,‘* or the time has been extended,‘ but not 
for delays caused by the government,’® or due to the 
eovernment’s misrepresentations.** 
contract is not cured by a subsequent offer to make 
A contractor under a cost-plus con- 
tract is liable for excessive cost only where there 
is a breach of the contract,’® pleaded and proved.*° 


[§ 130] 5. Damages for Breach. 
rules as to the damages recoverable for breach of a 


The con- 


A breach of the 


The general 


contract,®! apply to breach of a contract with the 


66. American Bridge Co. v. U. S., 
[2 Ct.Cl.. 344. 
[a] Thus neglect to furnish 


foundations in sufficient time to en- 
able contractor to proceed at agreed 
rate was unauthorized under the 
usual clause in contracts excusing de- 
lays on the part of the government. 


American Bridger Cows We. S727 Ct 
Cl. 344. 
67. San Francisco Bridge Co. v. 


U.8Ss; 140: ‘Ct.Cla 139: 
Vere ws: 7 400Ce Clea is 


Sanger & Moody 


68. U.S. v. Whiting, 17 F.(2d) 693. 
6S. U.S. v. Whiting, supra. 
70. Liability to third persons see 


infra’ § 133. 


71. Us Sv NoelsConstt "Cone te! 
(2d) 446; American Dredging Co. v. 
ULSs, 685Cti Cl. 565: 

[a] Thus (1) under contract, re- 


quiring all finished work to be pro- 
tected by the plasterer against dam- 
age from plastering, he was liable 
for damage so occurring to sash and 
glass, previously put in place on or- 
der of the government representative, 
without any objection by him when 
informed that this would be done be- 
fore the plastering. U. S. v. Noel 
Const. "Cosel TEs (24)i 4468 (2) Con- 
tractor under dredging contract was 
liable in damages, where contract re- 
quired reasonable care and indemnity 
and adjacent sea wall was destroyed 
by failure to use proper methods of 
measurement. American Dredging 
Covet SAL6 SIC TCI 65: 


72. Updike v. U. S., 69 Ct.Cl. 394. 


[a] Thus government’s failure to 
prove that its requirements extended 
beyond amount of coal delivered was 
bar to recovery for failure to make 
deliveries called for, if agreement 
was one to supply coal required. Up- 
dike v.) U., Sipi69) Ce: Cl. 3819.45 


73. Robinson vy. U.,S.,.43 S.Ct. 420, 
261 U.S. 486, 67 L.Ed. 760 [aff 57 Ct. 
Oki SHal 


{a] Delays caused by both par- 
ties.—Under contract providing that 
the contractor should be allowed one 
day additional for each day of delay 
caused by the government, that no 
claim for damages should be made for 
delay so caused, and that the con- 
tractor should pay four hundred 
twenty dollars for each day’s delay 
not caused by the government, the 
fact that part of the delay was caus- 
ed by the government did not relieve 
the contractor of liability for the 
stipulated damages for the part of 
the delay not so caused. Robinson 
Ve Us Sy 4o.9.Ct. 4205 261 U:S.. 486, 60 


government,®* and, as in other cases,** damages are 


L.Ed. 760 [aff 57 Ct.Cl. 7]. 


[b] Improvident contract.—That 
contract was improvident does not 
alone entitle contractor to relief from 
liquidated damages for delay. New- 
comb v. U.-S., 68 Ct.Cl. 371. 


74. Maryland Steel Co. of Balti- 
more County. v. U: S., 35:S.Ct.. 190, 285 
ey 451, 59 L.Ed. 312 [rev 48 Ct.Cl. 
50]. 


[a] Waiver of time limit in a con- 
tract for construction of a vessel car- 
ries with it a release of any claim 
by the government for liquidated 
damages under the contract for such 
delay after the waiver. Maryland 
Steel Co. of Baltimore County v. U. 


S35 6S. Cti90, 235 UL Sis 45; 59eE. 
Ed. 312 [rev 48 Ct.Cl. 50]. 

75; ‘Moran’ Bross "Covey. Ores eon 
CECE T3: 

76. Kissel Motorcar Co. v. U. S. 


65 Ct.Cl. 364; Morris v. U. S., 50 Ctl. 
154. 


77 Dunbar & Sullivan Dredging 
CO.4N. Ug wtb be CE CIP Gt. 
To. Crocker !V. Us oss seo .CuUGl ase 


ae S.Ct. 245, 240 U.S. 74, 60 L.Ed. 
533]. 


79. U.S. v. George A. Fuller Co., 
6 F.(2d) 879 [aff 14 F.(2d) 813]. 


se. U.S. v. George A. Fuller Co., 
supra. 
[a] Construction of pleadings.— 


(1) Petition by government against 
cantonment construction contractor 
held to state no cause of action in 
tort, allegations of destruction and 
waste of material being made as in- 
stances of alleged breach of attached 
contract. U.S. v. George A. Fuller Co., 
14 E.(2d) 813 [aff 6 F.(2d) 879]. (2) 
Petition of government for negligence 
in performance of cost plus contract 
held by necessary implication to show 
contractor was paid on monthly state- 
ments as provided by contract. U.S. 
v. George A. Fuller Co., supra. (3) 
Declaration in suit by government for 
damages for excessive cost of con- 
structing army cantonments held not 
to allege that payments under con- 
tract were made pursuant to properly 
obtained approval of contracting offi- 


eer. U.S. v. Porter, 9 F.(2d) 153: 
81. See Damages §§ 168-179. 
82. See cases infra this section. 
[a] Damages for delay do not in- 


clude damages for loss of opportun- 
ity to sell equipment at more advan- 
tageous price. Bauman y. U. S., 64 
CECH 413: 


83. See Damages § 69. 
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recoverable for all proximate consequences of the 
wrongful act..4 When the contractor is prevented 
from performing, he is entitled to recover for all 
losses and expenditures and a reasonable profit,®® 
with a reasonable deduction for the less time en- 
gaged, and release from the responsibility of per- 
forming.** The correct measure of damages for a 
delay for which the contractor is entitled to re- 
cover is the loss actually sustained by the contrac- 
tor as a result of the delay,** and only those items 
will be allowed which are the proximate results of 
the acts of the government.** A contract p:ovision 
for liquidated damages for the contractor’s delay 
does not apply to delay under a supplemental con- 
tract fixing no definite time for performance.*® In 
accordance with the general rule,?® the measure of 
damages for failure to take merchandise purchased is 
the difference between the contract price and the 
market price at the expiration of the contract,®* 
with the necessary expenses of the sale,®°” but when 
there is no market value the difference between the 
contract price and the amount actually realized may 
be recovered.22 The damages must of course, be 
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proved,?* to some degree of certainty.°° In an ac- 
tion against a cost-plus contractor for damages be- 
cause of excessive cost, the damages recoverable are 
measured by the difference between the actual cost 
and the amount which was fairly and reasonably 
necessary,®® and are general damages sufficiently 
alleged in a lump sum.** Where a contractor guar- 
antees the condition of the work for one year, and 
repairs become necessary within that time and are 
made with materials specified by the architect, the 
contractor is liable for the cost of such repairs, but 
not for the cost of the architect’s services thereon.** 


[§ 131] 6. Abandonment of Contract and Termi- 
nation for Nonperformance. When a contract is 
abandoned, it may be relet regardless of the exist- 
ence of a default at the time.°® When the contrac- 
tor voluntarily abandons the work, he cannot re- 
cover prospective profits.1 -When it is authorized 
so to do by the contract, and the right is not waived,” 
and is exercised in good faith,? and in the way pro- 
vided in the contract,t and by the officer therein 
authorized,® the government may terminate the con- 


84 Ohio River Contract Co. v. U.) entitled to benefit of wage increase. | [a] What constitutes waiver.— 
Sree Etch 42: Sinelair Coal Co. v. U. S., 65 Ct.Cl. | Where contractors are allowed'to fin- 
: 5 704, ish work after the time limit in the 

[a] What constitutes proximate : 
result.—Where a contractor’s work 92. W. lL. Fain Grain Co. v. U. S.,| contract has expired, and they do so 


was hindered by the engineer in 


68 Ct.Cl. 441 (where seller resold at 


within a reasonable time,'it is a waiv- 
er of defendants’ right to complete 


charge raising wickets in the bed of 
a river which defiected the current 
so as to undermine and injure the 
contractor’s work, the damage suf- 
fered by the contractor was the im- 
mediate and proximate result of the 
engineer’s action. Ohio River Con- 
CLACE OOn We Ue. 9-245) Ct. Cl.” 542. 


85: Broadbent Portable Laundry 
Corporation v. U. S., 56 Ct.Cl. 128. 


‘Lla] Iltustration.—Contractors on 
government’s breach of contract for 
vocational education held entitled to 
reimbursement for loss on depreciat- 
ed value of machinery and equipment, 
unpaid tuition and supplies, and loss 


of profits. Mayman vy. U. S., 70 Ct.Cl. 
714. 
[b] Expenses not recoverable.— 


Expense of travel in connection with 
removal of material, plant, and 
equipment from site of work upon 
permanent suspension of work was 
not recoverable. American Bridge Co. 
Vee CCl 13 44- 


86. Broadbent Portable Laundry 
Corporation) v...Ut S.Yb6Ct.Cl. 128: 


87. U.S. v. Wyckoff Pipe & Creo- 
soting, Co,, 46 S.Ct. 503, 271 U.S: 263, 
70 L.Ed: 938 [rev 59 Ct.Cl. 980]. 


[a] Items not recoverable.—(1) 
Amount by which market value of 
work when done exceeded con- 
tract price. U.S. v. Wyckoff Pipe & 
Creosoting Co.,. 46 S.Ct. 503; 271 U.S. 
268,70 L.kd. 938 [rev 59.(Ct.Cl. 980). 
(2) Increased value of materials, 
which might have been sold at a 
profit. U. S. v. Wyckoff Pipe & Creo- 
soting Co., supra. 


88. Driscoll v. U. S., 34 Ct.Cl. 508. 


g9. U. S. v. United Engineering & 
Construction Co., 34 S.Ct. 843, 234 U. 
Ss. ee 58 L.Ed. 1294 [aff 47° Ct.Cl. 
489]. 


90. See Sales § 1042. 


91. Johnstown Coal & Coke Co. vy. 
TOR ESS, key COleRedle Moa: 


{a] When price was to be increased 
or reduced according to increase or 
reduction in wages, contractor held 


market price but had to pay commis- 
sion on the sale). 


93. U. S. v. Swift & Co., 46 S.Ct. 
308, 270 U.S. 124, 70 L.Ed. 497 [mod., 
59 Ct.Cl. 364]. 


94. _U. 8. v. Whiting, 17 F.(2d) 693. 


[a] Mode of proof.—Government 
may not, in action against a contrac- 
tor on cost plus basis, plead a few 
specific acts of negligence and wrong- 
ful acts, and then by opinion of ex- 
perts show, as total damage claimed, 
difference between what work should 
have cost and what it did cost. U.S. 
v. George A. Fuller Co., 300 F. 206. 


[b] Finding by board of naval of- 
ficers.— Where government delays 
work on contract by failing to sur- 
render site of building to be con- 
structed on contract time, and board 
of naval officers appointed by bureau 
of yards and docks to investigate and 
report on damage to plaintiff caused 
by such delay reports amount of such 
damage, and government fails to 
prove that amount found due is not 
reasonable, court will enter judgment 
for amount so found. Nugent Const. 
Corporation v. U. S., 59 Ct.Cl. 847. 


95. Atlantic Gulf Oil Corporation 
Vi U.S 64 CL CLi62* "Cockeuy. UW. iS., 
62 Ct.Cl. 108. 


[a] Sufficiency of proof that loss 
exceeded reserve due contractor see 
Midland Land & Improvement Co. v. 
Us. S:, 46 1S. Che 208512705 US) 251s 70, 
Hdi5 70) [att sn Gly 67) 


96. U. Si v. Porter, 9 F(2d) 153: 
97." Uerts.v; Porters supra, 


98. JRobinson, vy. (Uw Ss) 57 Ctl. 7 
faff 43 (S.Ct. 420,:.261' U.S. 486, 67 Li. 
Hd. 760]. 


99. Midland Land & Improvement 
CotiVetUe Su. 4G Cty 21/8 227,01 U.S eebay 


‘70 L.Ed. 570 [aff 58 Ct.Cl. 671]. 


1. Western Timber Treating ‘Co. 
Vv. sUL Ss, ser Ct. Gly a3. 
2. Savage Const. Co. v. U.S), 47 


CEC INZ 9S: 
192. 


Rosserty.. Ua St 460eheus 


the work at the cost of the contrac- 
tor. Rosser v. U. S., 46 Ct.Cl. 192. 


[b] What does not constitute 
waiver.—Delays as to which contrac- 
tors were as much at fault as the 
government held not waiver of right. 
Saalfield v. U. S., 38 S.Ct. 397, 246 U. 
S. 610, 62 L.Ed. 895, Ann.Cas.1918H 1 
yen sub nom. Brown v. U. S., 51 Ct.Cl. 


3. Coast Coaling & Engineering 
CoryVelUrES5 60 CUCL Sire 


[a] What constitutes bad faith— 
(1) Taking over work under contract, 
to forestall strike of plaintiff’s la- 
borers, held act of bad faith. Coast 
Coaling & Engineering Co. v. U. S., 60 
Ct.Cl. 857. (2) Where the work was 
under suspension by reason of freez- 
ing weather and the admonition of 
the engineer in charge, the question 
whether the contractor had failed to 
prosecute the work diligently had not 
arisen; and the annulment of the con- 
tract based on an assumption that 
the contractor had so failed or would 
fail was so capricious, unwarranted, 
and erroneous as to imply bad faith 
on the part of the engineer. Savage 
Const, ComeiUw Sy 47ICt.Giin2 ose 


4 See Standard Dredging Co. v. 
U. S., 71 Ct.Cl. 218 (contractor, held 
entitled to independent opinion of 
contracting officer before government 
may procure performance by other 
parties because of contractor’s fail- 
ure to make satisfactory progress). 


_ [a] Thus, when contract author- 
izes annulment only after notice, of- 
ficer in charge cannot annul it with- 
praia Gillespie v. U. S., 47 Ct. 


5. Williams Engineering & Con- 
tracting, Co. y.. U. 'S.,, 65 e€t.Cle349% 


[a] Ilustration—Where a _ con- 
tract: provides that the chief of the 
bureau of yards and docks may, upon 
the report of the engineer in charge 
that the work cannot be completed 
within the contract time, annul the 
same, the secretary of the navy, dur- 
ing the temporary absence of the 
chief of the bureau of yards and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 131] 


tract when the work is not being prosecuted with due 
diligence,® or when the contractor is not complying 
with the contract,’ or when merchandise contracted 
for is not delivered in accordance 
tract,* and may complete the work,® or procure the 
supplies,'® at the contractor’s expense, and, when 
it does so, the obligations of the contract, so far as 
situation, 
but the government is not obligated to 
However, the government 
can annul the contract only for the causes stated 
in the contract,13 and it cannot rightfully annul the 
refusal to comply with 
a condition which it had no right to impose,'* and 
when it takes over the work by mistake, it is liable 
When the government gives no- 
tice that it will suspend the contract unless the con- 
a specified time, 


applicable to the changed 
foree ;!1 
complete the contract.'? 


contract for the contractor’s 


to the econtractor.15 


tractor complies therewith within 


docks, has no authority to annul such 
contract. Williams Engineering & 
Contracting Co-v. U.'S., 65 Ct. Cl. 1349. 
But see U. S. v. Barlow, 22 S.Ct. 468, 
184. U.S: 123, 46 L.Ed. 463, 37 Ct.Cl. 
547 (as to authority of secretary to 
consent to changes). 


[b] Authority to sanction annul- 
ment.—Under contract which provid- 
ed that, on defendant’s failure faith- 
fully to prosecute the work, the su- 
perintendent of buildings and grounds 
or his successor should have power, 
“with the sanction of the regents of 
the Smithsonian Institution,” to an- 
nul the contract. Annulment by the 
superintendent of buildings and 
grounds with the concurrence of the 
secretary of the institution was legal 
and effective. Graham v. U. S., 188 F. 
O51 edt0 Cf CxA.) 465" [att 3448.Ct. 148, 
Qo Ups 474, 58) ld. 3194. 


6. Maxwell v. U. S., 3 F.(2d) 906; 
Guggenheim v. U. S., 61 Ct.Cl. 571 
[cert den 47 S.Ct. 98, 273, US. 704, 71 


L.Ed. 849]; Brant v. U. S., 46 Ct.Cl. 
409. 
{a] Grounds for termination.—(1) 


The government held justified in 
terminating contract and in complet- 
ing the work at the contractor’s ex- 
pense, when nearly a year had elapsed 
since the time fixed by the contract 
for completing the building and 
where, to a notice that the contract 
would be terminated unless satisfac- 
tory arrangement was made within 
eight days for effectively carrying on 
the work, neither the contractor nor 
his surety made any response. Max- 
well v. U. S., 3 F.(2d) 906. (2) The 
excess cost of completing a public 
work cannot be recovered where there 
was time enough left to complete the 
work within the limit set by the con- 
tract when the government engineer 
gave the written notice of annulment 
for failure to prosecute the yor 
“faithfully and diligently.” U.S. 
O’Brien, 31 S.Ct. 406, 220 U.S. 321, Bb 
L.Ed. 481. {aff 163 RF, 1022, 89 C.C.A. 
664]. (3) Facts held to justify the 
annulment of contract. U.S. v. Cali- 
fornia Bridge & Construction Co., 38 
SO Ot 245 UES o37, 102s 1d. 713382 
[aff 50 Ct.Cl. 40]. 


[b] Excuse for non-performance. 
—(1) Where an officer in immediate 
charge misconstrued the instructions 
of his superior, and contrary to the 
express terms of the contract noti- 
fied the contractor to deliver brush 
below Lake Pepin, instead of above 
as the contract required, and the con- 
tractor knew the officer was not car- 
rying out his instructions, his error 
did not relieve the contractor from 
the obligations of the contract; and 
the responsible officer had the right 


UNITED STATES 


with the con- 


default.17 


remain in | tract.1§ 


to declare the contract forfeited for 
nonperformance and pay the contrac- 
tor for the brush delivered below the 
lake without reference to the con- 
tract. wbranteve Olas. -46nCuCl 24095 
(2) Where officer in charge, under 
provision authorizing employment of 
such additional labor as may seem 
essential, hires the teams of a sub- 
contractor, he hinders and interferes 
with the work and cannot, under an- 
other provision, annul the contract. 
FINS VA sUeisS.s ol ORC rae. 


[ec] Suspension deemed act of head 
of department.—Where secretary ‘of 
the interior grants authority to sus- 
pend work, and after such suspension 
approves ite such suspension must be 
regarded as the act of the secretary. 
Pacific Coast) Const. Co! v.*UttS.,153 
Ct.Cl. 582. 


7. Goltra v. Weeks, 
CAEP Bias 
(2d) 838]. 


[a] Suspension of right.—Right 
of United States to annul contract for 
manufacture of rapid fire guns held 
not suspended pending report of tech- 
nical experts as to construction prob- 
lems which had been long delayed. 
Saalfield v. U. S., 38 S.Ct. 397, 246 U. 
S. 610, 62 L.Ed. 895, Ann.Cas.1918E 1 
tee HOM. SLOW WL, conoid. Ct, 
ik : 


8S.) Brown we) Uses bi CUCIN 22 fart 
sub nom. Saalfield v. U. S., 38 S.Ct. 
397, 246 U.S. 610, 62> L.Ed. 895, Ann. 
Cas.1918E 1]; Sequoia Mills v. U. S., 
60 CrCl 935" Brillgve U.S. 40 CuCl. 
1738. 


9. Maxwell v. U, S., 3 F.(2d) 906; 
California Bridge & Const. Co. v. U. 
S550 Ct.CL= 40 [aft-33 SiCt. 91, 245 
Ussre cen, 620 1. Wd e382: 


10.07 Brille Os UL.) 13. 


11. U.S. v. McMullen, 32 S.Ct. 128, 
222 U.S: 460, 56 L.Ed. 269 [rev 167 F. 
460, 93 C.C WN 96]. 


[a] Liability for prior breach.— 
Under provisions of contract, annul- 
ment for contractor’s default held 
not to affect contractor’s liability for 
excess cost of filling orders previous- 
ly given and not filled by contractor. 
rete a Ve Sees Aes, 20K 67 1e: Gs 


46 S.Ct. 613, 
536, 70 L.Ed. 1074 [aff 7 F. 


12. Weeks v. U. S., 45 Ct.Cl. 409. 
18. Gillespie v. U. S., 47 Ct.Cl. 167. 
[a] Thus, when the only power to 


annul a contract is, according to its 
terms, when the contractor fails to 
furnish the necessary number of 
teams, the engineer officer in charge 
eannot arbitrarily annul it. Gillespie 
Vie Vem sie tin CUOl nl 67. 


Completion after taking over. 
ment, under its right to do so,1® takes over and 
completes the contract, if the cost of completion is 
less than the contract price, the contractor is en- 
titled to the balance,?° and if it exceeds the con- 
tract price, he is liable for the excess,?1! including 
all expense which would not have been incurred if 
he had complied with the contract,?? but not if the 
work done or the merchandise procured differs sub- 
stantially from that covered by the contract.?* 


/ 
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and the contractor thereupon abandons the work, 
the government may take over the work at once.'® 
Where the government terminates a contract for oth- 
er reasons as authorized therein, 
quently treat it as terminated for the. contractor’s 
No hearing is required before terminat- 
ing the contract when not provided for by the con- 


it cannot subse- 


Where the govern- 


The 

145.2: J. Carlint&+€o.av.)U.0-,o8 
CECE SSG. 

15. Bondurant Const. Co. v. U. S., 
Aaa 593% Pagelv.oU. Ss s6acCuch 
7 

16. McPhee v. U. S., 174 P. 808, 64 
Colo: 421; Owen v. U. S., 174 BP. 816, 
65 Colo. 159. : 

[a] Mutuality.—Substantial mu- 


tuality being necessary in all con- 
tracts, where the United States has 
the right to recover damages due to 
the contractors’ failure to perform in 
excess of retained -_percentages for- 
feited, then, conversely, if the dam- 
ages suffered are less than the per- 
eentages forfeited, the contractors 
should recover the excess. Hughes 
Bros. ‘& Bangs. ve U.yS.4.450 Ct. Clap Lae 


[b] What constitutes abandon- 
ment.—Written waiver by the con- 
tractor of time given in such a notice 
clearly showed a voluntary abandon- 
ment of the contract. McPhee v. U. 
S., 174 P. 808, 64 Colo. 421; Owen v. 
Weis. i4e Pe 816.565. Colon di595 


17. U. S. Fidelity & Guaranty Co. 
Ne On ises MISE ARK OXSHY: 17308 


18. Goltra v. Weeks, 46 S.Ct. 613, 
271 U.S. 536, 70 L.Ed. 1074 [aff 7 F. 
(2d) 838]. 


19. See supra this section. 

one McGowan v. U. S., 35 Ct.Cl. 
606. 

[a] When recovery not permitted. 


—cContractor cannot recover for al- 
leged profits on a part, if indebted 
to the government on the whole work. 
McGowan y. U. S., 35 Ct.Cl. 606. 


21. Sanitary Water-Still Co. 
S., 55 Ct.Cl., 101; McGowan. vy. 
35 Ct.Cl. 606. 


[a] Right is not defeated by fact 
that officer declared contract ‘an- 
nulled.” U. S. v. Grosjean, 184 F. 
593106 CsClA. +573: 


[b] Limit of liability.—Where a 
contract provides both for the for- 
feiture of percentages retained and 
for damages to be recovered by the 
government, if the completion of the 
work Shall cost more than the amount 
of the percentages, the liability of the 
contractor is ultimately to be mea- 
sured by the damages sustained by 
the government. Hughes Bros. & 
Bangs v--U. Si) 45° Ct.Cl, bi% 


22. P. H. McLaughlin & ComivanUe 
SoaionG.C. Clea Os 


23. U. S. v. California Bridge & 
Construction Co., 38 S.Ct. 91, 245 U. 
S. 337, 62 L.Hd. 332 [aff 50 Ct.Cl. 40]; 
We Sysv.y Axmanyy 34s: Cto0s macs oe 
S. 36, 58 L.Ed. 1198 [aff 193 BF. 644, 
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burden is on the government to show that the work 
done in completing the project did not substantially 
depart from the original contract,?* and to show the 
necessity and reasonableness of all charges against 
The government may also recover 
the increased cost of doing work which the contrac- 
tor agreed to do, even though it does not complete 
A provision that in completing the 
work, the government may take possession of all ma- 
terials, tools, ete., does not authorize the taking of 


the contractor.?° 


the contract.?® 


UNITED STATES 


property of one other than the contractor.** 


113 C.C.A. 512]; Pacific Coast Const. 
Co. v. Us 8.57 53°C. Cl. 582. 


{a] Substantial compliance suffi- 
cient.—Where a contract expressly 
provides that if the contractor does 
not deliver in the agreed time defend- 
ants may procure from other parties 
the required articles, which shall “be 
the kind as herein specified, as near 
as practicable,’ an article somewhat 
different may be accepted as a sub- 
stantial compliance with the contract 
if the advertisement calls for no bet- 
ter or different article, and where the 
articles so furnished, while higher 
priced, are a substantial compliance 
with the specifications, the contrac- 
tor cannot maintain that the defend- 
ants obtained a better article than he 
was bound to furnish. Brill v. U. S., 
AAO t. Cl eal: 


[b] Liability for plant and equip- 
ment.—Where the contract is prop- 
erly suspended, but the gdvernment 
materially departs from the contract 
terms in taking over and completing 
the work, the contractor is entitled to 
recover the value of his plant and 
equipment at the time it was seized. 
Pacific, Coast Const. Co. v. U..S), 53 
CuCl 582. 


24. California Bridge & Const. Co. 
Weise DOL CUCl 40" fait 88 S.Ct: 91; 
245 U.S. 337, 62 L.Ed. 332]. 


25. S. R. H. Robinson & Son Con- 
tractine Co.jv. U. S.,53 Ct.Cl. 536. 


26. U.S. v. McMullen, 32 S.Ct. 128, 
222 U.S. 460, 56 L.Ed. 269 [rev 167 FE. 
460; 93 C. CA. 96]. 


27. Ball Engineering Co. v. J. G. 
White & Co., 39 S.Ct. 3938, 250 U.S. 46, 
63 L.Ed. 835 [rev 241 F. 989, 154 C.C 
A. 661]; Ball Engineering Co. v. J. 
G. White & Co., 212 F. 1009 [rev on 
tri grounds; 228" BY 618, 139 CrCl A. 
164]. 


[a] Property of sub-contractor.— 
Under contract which provided that 
secretary of the interior might sus- 
pend the work and take possession of 
all machinery, tools, appliances, and 
animals “employed on any of the 
works,” and all “materials belonging 
to the contractor or delivered on the 
ground,” right to take possession of 
machinery, tools, appliances, and ani- 
mals included all that were ‘‘employ- 
ed on any of the works,” by anyone, 
whether contractor or subcontractor, 
but the government’s right to mate- 
rials was limited to those on the 
ground and owned by the contractor, 
and rock excavated by subcontractors 
and placed in position convenient to 
a crusher plant to be crushed, was 
not the property of the contractor, 
and hence not subject to appropria- 
tion. Tinker & Scott v. U. S. Fidelity 
& Guaranty Co., 169 F. 211. 


[b] Relation to contract.—Plain- 
tiff, which, when a contractor for 
public work abandoned the contract, 
took over the work in the name of 
the contractor and carried it on with 
its own machinery and tools, with the 
knowledge of the government en- 


gineers in charge, but which was nev- 
er recognized as the contractor, held 
not a party to the contract, so as to 
authorize the government, on annul- 
ment of the contract to take posses- 
sion of plaintiff’s machinery, tools, 
and material. J. G. White & Co. v. 
Ball Engineering Co., 298 F. 709 [aff 
283 F. 496, and cert den 44 S.Ct. 639, 
265 U.S. 596, 68 L.Ed. 1198]. 


[c] Agreement to Subject prop- 
erty to contract.—(1)Where the gov- 
ernment declined to recognize persons 
carrying on work under a government 
contract in the name of the contrac- 
tor as parties to the contract, the fact 
that it permitted them to perform the 
work was no consideration for their 
promise to subject their property to 
the operation of the contract, and 
their intent to be bound by the con- 
tract did not create an implied agree- 
ment to subject their property to a 
provision authorizing the govern- 
ment, upon annulment of the contract, 
to take over all materials, tools, ete., 
at a valuation to be determined. 
Ball Engineering Co. v. J. G. White, 
Inc., 283 F. 496 [aff 298 F. 709 (cert 
den 44 S.Ct. 639, 265 U.S. 596, 68 L. 
Ed. 1198)]. (2) Even though a con- 
tractor’s assignees agreed to subject 
their property to the provisions of 
the contract, which authorized the 
government, on annulment of the 
contract, to take over all materials, 
tools, etc., at a valuation to be deter- 
mined, no agreement could be implied 
on their part to permit the govern- 
ment to acquire title to their prop- 
erty on payment of the purchase price 
to the contractor. Ball Engineering 
Co. v. J. G White, Inc., supra. 


{d] Liability of ome inducing Unit- 
ed States to take property, see Ball 
Engineering Co. v. J. G. White & Go., 
39 S.Ct. 393, 250 U.S. 46, 63 L.Ed. 835 
[rev 241 F. 989, 154 C.C.A. 661]. 


28. Sun Shipbuilding Co. v. U. S., 
46 S.Ct. 440, 271 U.S. 96, 70 L.Ed. 852 
[aff sub nom. Kenilworth Co. v. U. 
S:,. 59 \Ct.Cl, 156,757: “Dorris Motor 
Car Co. v. U. S., 60 Ct.Cl. 68]; Roess- 
ler v. U. S., 68 Ct.Cl. 119+ Stimson vi 
U. S., 62 Ct.Cl. 715; Chambersburg 
Hosiery Co. v. U. Si 62 Ct.Cl. 148; 
Cleveland Crane & Engineering Cos wi 


U. S., 61 Ct.Cl. 864; Winchester Re- 
peating ATMS: Co: lvl Ui Ss 160. Cte, 
815 [cert den 46 S.Ct. 470, 270 U.S. 


oor 70 L.Ed. 786]; Hartsville Oil Mill 
U. S., 60 Ct.Cl. 712 [Laff 46 S.Ct. 389, 


271 ws. 43, 70 L.Ed. 822]; Sift v. U. 
Se OO Wet: Cl. 8381; Schaff v. U. S., 68 
O'Sullivan Ve Weiss tO Ot. Gls 


Ct.Cl. 87; 
143. 


[a] Thus, where a contract for a 
government building provides for a 
final accounting before final payment 
and such an account is stated, and the 
contractor raises no objection, and 
presents no additional demands, and 
accepts the balance due, he cannot 
afterward present demands for extra 


work. P. H. McLaughlin & Co. v. U. 
Sy susotwoly 150: 
[b] Receipt in full—Where the 


{§ 132] L. Payment, 
Where the contractor voluntarily executes a contract 
of settlement he is bound by the terms thereof and— 
cannot enforce his rights under the original con- 
tract,?® but when the government requires a re- 
lease, not in accordance with the contract, as a con- 
dition of making overdue payments, and the contrac- 
tor executes it to avoid an irreparable loss, the re- 
lease is a result of duress and not binding.”® 
absence of fraud or mistake,*° a contract of settle- 
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Settlement, and Relcase. 


In the 


performance of a contract is delayed 
by the government’s failure to fur- 
nish certain articles according to the 
terms thereof, and after the contract 
has been fully performed the contrac- 
tor receives payment for the work 
done at the contract price, and signs 
a receipt in full, without protest or 
any intimation of an intention to file 
a claim for_any further amount, he 
cannot thereafter maintain an action 
in the court of claims for losses 
growing out of such delays. Savage 
Arms Corporation v. U. S., 45 S.Ct. 
305,266) USS 27, 69 Lekds 253 hate pow 


Ct.Cl. 71]; Poole Engineering & Ma- 
chine Co.,v. U. S., 57 (Ct.Cls 232. 
[c] Claims barred.—(1) Where de- 


lays in furnishing the contractor ma- 
terial in proper quantities may have 
interfered with the prompt execution 
of the work covered by the plaintiff's 
contract, the closing of the contract 
by agreement and compromise of the 
parties thereto precludes the recov- 
ery for damages resulting from such 
delay. Badger Mfg. Co. v. U. S., 49 
Ct.Cl. 538. (2) Where a manufacturer 
of machine gun parts agreed that he 
would abandon any claim for refusal 
of the government to allow comple- 
tion of his contract, in consideration 
of the issuance of a notice authoriz- 
ing the manufacture and delivery of 
parts which he had already manufac- 
tured and delivered, in violation of a 
prior notice suspending work, and 
such notice duly issued, he was not 
entitled to recover prospective profits 
on parts not manufactured and deliv- 
ered. Savage Arms Corporation y. U. 
S., 57 Ct.Cl, 71, [aff 45 S.Ct..30, 266 U. 
S. 217, 69 L.Ed. 253]. (3) Contractor, 
releasing government from claims un- 
der contract, cannot recover addition- 
al wages to employees’ increased 
merely at government’s request. E. 
Wi: «Bliss: Go}, v.20. cSau68 * CeCe 
feert.era 4% S.Ct 01-278) US 6 UG ee 
L.Ed. 835]. (4) Contractor, having 
accepted adjusted settlement, could 
not sue for interest for postponed 
eredit. Mosler Metal Products Corpo- 
ration v. U. S., 61 Ct.Cl. 61 [cert den 


46 S.Ct. 631, 272 U.S. .679, 20" Eabide 
1148]. 

[ad] Duress.—Coercion ten days be- 
fore signing settlement contracts 


held not duress authorizing reopening 
of settlement. Cleveland Crane & En- 
gineering Co. v. U. S., 61 Ct.Cl. 864. 


{e] Subcontractor, having accept- 
ed amount awarded under Dent Act 
and executed full release, cannot sue 
for additional compensation. Eppes 
Ve URES 62" Ct. Cla 645! 


29. James Shewan & Sons v. U.S, 
WNC. Sly 49. 


' 30. U. S. v. Corliss Steam Engine 
Co.) 92 U.S 821,23) . Hidiiso7 ae eer 
126; Dayton Airplane Co. v. U. S.,. 21 
F.(2d) 673; Ohio Sav. Bank & Trust 
ees vy. Willys Corporation, 16 F.(2a) 


[a] Recovery of overpayment.— 
United States can recover from gov- 
ernment contractor overpayment 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
“ 


te 
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ment is hkewise binding upon the United States.®+ 
A settlement made and fully consummated cannot 
be collaterally attacked.** Like other contracts,** 
a contract of settlement‘’with the government or a 
release will be construed according to its terms 
and the subject matter with which the parties are 
dealing,?* and a settlement does not bar a claim 
by the government for money advanced to the con- 
tractor under another contract,*® or a claim by the 
contractor not within the scope of the settlement.°° 
When a contract is modified by mutual agreement a 
settlement will be treated as a settlement under both 
the original and the modified agreements.*7 Where 
there exist facts tending to the conclusion that con- 
tracts entered into by the head of the department 
or by those authorized by him are in disregard of the 
rights of the government, he has the right, and is 
required, to issue an order to suspend the payment 
of all claims against the government by virtue of 
such contracts.*& The head of an executive depart- 
ment cannot impose terms upon a contractor which 
will deprive him of money due, if he at the same 
time gives notice of his intention to insist upon pay- 
ment.*® To make a release effective, there must be 
a consideration.*® When the contractor releases 
the United States from all claims except one speci- 
fied other claims are barred,*! under the doctrine of 
“melusio unius est exelusio alterius.”*? The ac- 


made} on final settlement through 


UNITED STATES 


ity of contracting officer in charge, in 


[65 C.J.] 1859 


ceptance of payments and the giving of receipts 
therefor do not, however, bar further claims,*? un- 
less there is an accord and satisfaction.44 An 
amount awarded to a contractor on a settlement 
under a canceled contract should be credited on an 
indebtedness due the United States as of the date 
of the award, rather than the.date of cancella- 
tion.t° <A third person who unites with representa- 
tives of the contractor in carrying out a condition 
of the settlement and through them receives part 
of the amount awarded in settlement is estopped to 
deny the validity of the settlement.*® When the 
contractor dies and his surety or partner completes 
the contract and is paid by the government, his ad- 
ministrator cannot recover again for goods furnished 
by the surety subsequent to the contractor’s death.*7 
A decree releasing the United States from all claims 
of the contractor does not bar a claim subsequently 
accruing. *® 


Approval of settlement. <A contract of settlement 
which provides that it shall not be binding until ap- 
proved by a designated board is ineffectual until ap- 
proved,*® but when the contractor acquiesces in a 
settlement without suggesting that it should be ap-’ 
proved by the contracting officer as required by the 
original contract he cannot subsequently take ad- 
vantage of the fact that it was not approved.®° 


Co. v: U.S) 60, Ct.Cl. 262. 


fraud or mistake. Ohio Sav. Bank &|absence of fraud or gross mistake. . r 

Trust Co. v. Willys Corporation, 287; U. S. v. George A. Fuller Co., 6 F. 37.  Harrisiv. U..S., 66°CtCh 9) 

W989), (2d) 879 Taff.14 FUQ2d)) 8137. 38. U.S. v. Adams, 7 Wall. (U.S.) 
4 463, 19 L.Wdy 249, 7 Ct.Cl. 58. 

[b] Fraud or mistake not shown. 32. U. S. v. Fletcher Savings & 39. P t re 
—Dayton Airplane Co. v. U. S., 21 F.| Trust Co., 151 N.B. 420, 197 Ind. 527. | , 39, ce eae We REA 
= ne, 8 Sarena oe, 33. See Contracts §§ 481-592. Onn being stated. the secretary 

: . -S. v. Corliss eam Engine 4. cier BS i . vy. | of the navy requires the contractor to 
Co., 91 U.S. 321, 23 L.Ed. 397, 11 Ct. us. 61 CuCl 283. Dal CON Vitorecttte) & releamesiOrdalie nie wi Gene 
Cl. 126; Dayton Airplane Co. v. U. ‘ debts, dues, ete., and declines to ap- 
S., 21 F.(2d) 673; Ohio Sav. Bank & [a] Thus (1) settlement contract|prove any other release except such 
Trust Co. v. Willys Corporation, 16|following. cancellation of contract|as is unconditional, full, and final, 
see) 859; Thomas A. Edison, Inc., 

U. S., 65 Ctcl. 190. 

[a] Thus (1) settlement with 


war-time airplane manufacturer in 


will not be construed to release gov- 
ernment from liability for continued 
use of storage space after termina- 
tion of the contract, which was still 


and the contractor executes the re- 
lease, protesting, it must be held that 
the release does not extend to any 
matter which was not a subject be- 


which claims of each side were allow- 
ed and disallowed was not avoidable 
by government on theory that certain 
claims relinquished by manufacturer 
lacked merit. Dayton Airplane Co. v. 
U. S., 21 F.(2d) 673. (2) Government 
was bound by provision of settle- 
ment contract that government would 
reimburse contractor for reasonable 
expense of defending suit by subcon- 
tractor on claim which it was to pay 
if established by suit. Arma En- 
gineering’ Co. v: U. S., 63 Ct.Cl. 578 
(3) In absence of fraud or gross mis- 
take settlement contract would not 
be set aside to consider claim that 
sum paid exceeded that actually due. 
Pittsburgh Plate Glass Co. v. U. S., 
64 Ct.Cl. 256. 


[b] Extra. work.—Where_ extra 
work has been performed by a con- 
tractor who has submitted vouchers 
for the same as work performed un- 
der the contract, and the United 
States has accepted the work, receiv- 
ed the benefit thereof, and paid for it 
as work coming under the contract, 
the government will be held to have 
waived its right to enforce the re- 
quirements of the contract concern- 
ing extra work, and cannot recover 
the amounts paid for such extra 
work. Durocher v. U. S., 57 Ct.Cl. 521. 


[c] Voluntary overpayments.—The 
United States has no cause of action 
for voluntary overpayments to can- 
tonmeént eontractor, made on author- 


being used when the settlement was 
made. McKiernan-Terry Drill Co. v. 
U. S., 61 Ct.Cl. 283. (2) Where the re- 
lease executed by a contractor suffer- 
ing damage from acts of the United 
States reserved in express language 
any right of action the plaintiff might 
have for claims not within the juris- 
diction of the department making the 
eontract, the release would not in- 
clude claims for unliquidated dam- 
ages over which departments have no 
authority. William Cramp & Sons 
Ship & Engine Building Co. v. U. S., 
30 S.Ct. 392, 216 U.S. 494, 54 L.Ed. 587 


{rev! 43° Ct.Cl--202]; Pierce v. U..S., 
SOC. Clhiswis 
[b] Waiver.—Where at the time 


of final settlement the contractors 
expressly reserve a claim for “extra 
work” and for losses occasioned by 
the government delaying their work, 
all other claims will be deemed to 
have been waived and settled. Sang- 
er & Moody v. U. S., 40 Ct.Cl.. 47. 


35. Towar Cotton Mills v. U. S., 46 
SCtp2d le 270) U.S.93 005. 00. Lard, 639 
[aff 59 Ct. Cl, 841]. 


36. Gem Hammock & Fly Net Co. 
Ve) Ue eo OL Ct:Cl 2625 


[a] hus, where contractor was 
awarded compensation for cancella- 
tion of contract and gave receipt in 
full, receipt did not bar recovery for 
articles manufactured, delivered, and 
| accepted. Gem Hammock & Fly Net 


tween the department and the con- 
tractor). 


40. Pneumatic Gun-Carriage, 
Cor vase Sih supra, 


41. Pelton Water Wheel Co. v. U. 
Sy ore u.Glisa, 


42. See Contracts § 500. 


43. Sanborn v. U. S., 46 Ct.Cl. 254; 
Finney v. United States, 32 Ct.Cl. 546. 


44, Finney v. U. S., supra. 


45. Towar Cotton Mills v. U. S., 46 
S. Cty, 21 20, US. 18 Donel Ola Ey Hdan6o0 
[aff 59 Ct.Cl. 841]. 


46. Kellogg v. U. S. 
(aff 7 Wall. 
56]. 

47. McPherson v. U. S., 
438 [aff 13 Ct.Cl. 543]. 


48. Hugger v. U. &S., 66 Ct.Cl. 97. 


[a] Thus, where cost-plus con- 
tractor, under terms of contract, was 
not to make payment to subcontrac- 
tor until authorized and approved, 
and payment was not approved until 
after the decree, claim for subcon- 
eee fee was not barred. Hugger 

URS, 66) CCl oi 


49. Kunhardt & Co. v. U. S., 45 S. 
Ct, 158, 266 U.S. 537, 69 L.Ed. 428 {aff 
58 CtL.Cl. 718). 


50. Winchester Mfg. Co. v. S., 
72 Ct.Cl. 106 [cert den 52 S.Ct. ove 284 
U.S. 633, 76 L.Ed. 538]. 


etc., 


1 Ct.Ccl. 310 
361, 19 L.ld. 81, 7 Ct.Cl 


LO et. er 
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Setting aside or rescission of settlement. The gov- 
ernment may sue to set aside an improvident and 
unfair settlement, and recover payments made there- 
under,®! but it must offer to restore property sur- 
rendered by the contractor as a condition to the 
execution of the contract.°2 When a settlement is 
rescinded by mutual agreement the contractor may 
then recover on the original contract. 


Advance payments. When the government has 
made advance payments to a defaulting contractor, 
it is entitled to interest thereon from the time the 
work should have been finished,°* and does not waive 
its right thereto by a delay of several years in press- 
ing its claim for the return of the advances.*° 
Where a contract providing for advance payments 
to the contractor also provides for repayment in 
certain contingencies, they are not conclusive as 
to the amount due the contractor.°* <A contract 
that advances shall be deposited in special accounts 
and used only for expenditures in performance of 
the contract may not create a relation of trust or 
agency.°’ When a statute authorizes the making of 
advance payments and the taking of adequate se- 
curity,®°® a lien on, or right over, the amount ad- 
vanced, may be retained.°® 


[§ 133] M. Liability of Contractor to Third Per- 
sons. A contractor doing work in accordance with 


51. U. S. v. Sutton Chemical Co., 
11 F.(2d) 24. 


UNITED STATES 


consequential damages. 
& Tennessee River Power Co. v. Law- 


[§§ 182-134 


the government’s plans and specifications is not lia- 
ble to one injured by the collapse of the structure,°®° 
and a contractor building a dam for the United States 
in a navigable stream according to the government’s: 
specifications, is hable only to the same extent as the 
government,®! and when compensation has been 
paid for land taken it is not lable for consequen- 
tial damages,°? or for torts,®* but a contractor is 
not relieved from liability for damage not neces- 
sarily incidental to the work because it is carrying 
out a contract with the government,®* and a con- 
tractor converting the property of a third person is 
lable therefor.°® 


[§ 134] N. Subcontracts.°* A provision of a gov- 
ernment contract prohibiting subletting without the 
government’s consent is not violated by the doing 
of the work by others under the contractor’s direc- 
tions.°7 Statutory restrictions on the price to be 
paid for supplies or machinery for naval vessels 
do not control the prices payable by a contractor,** 
and the fact that a government contract is violative 
of a statute does not defeat the contractor’s right 
to recover for a subcontractor’s nonperformance of 
his contract.°® While a provision in a subcontract 
that the subcontractor shall be made a party to the 
principal contract cannot be enforced, it does not 
invalidate the entire contract.7° Where the gov- 


Chattanoogaypursuance of a contract to remove 
waste from a military camp, a part 


5g. Pittsburgh Plate Glass Co. v. 
Un S.5564 Ct.Cl. 256. 


53. American Can Co. v. U. S., 64 
Ct.Cl. 285. 


54 U.S. v.:U. S. Fidelity & Guar- 
anty Co:, 85 S.Ct. 298, 236° U.S. 512, 
59 L.Ed. 696 [aff 194 F. 611, 116 C.C.A. 
187]. 


55. U.S. v. U. S. Fidelity & Guar- 
anty Co., supra. 


56. Enright v. U. S., 54 F.(2d) 182 
[cert den 52 S.Ct. 495, 286 U.S. 543, 
76 L.Ed. 1280]. 


57. U. S. v. Butterworth-Judson 
Corporation, 297 F. 971 [rev on the 
facts 45 S.Ct. 338, 267 U.S. 387, 69 L. 
Ed. 672, and decree rev 46 S.Ct. 179, 
269 U.S. 504, 70 L.Ed. 380]. 


5a Act Oct. 6, 1917, $5, © 79).¢40 
U. S. St. at L. 383). 


59. U. S. v. Butterworth-Judson 
Corporation, 45 S.Ct. 338, 267 U.S. 387, 
69 L.Ed. 672 [rev 297 F. 971]. 


60. Ryan v. Feeney & Sheehan 
Bldg. Co., 145 N.E.'321, 239 N.Y. 48 
[rearg or amend of remittitur den 
147 N.H. 214, 289 N.Y. 604]; Ryan v. 
Feeney & Sheehan Bldg. Co., 195 N.Y. 
S. 365, 202 App.Div. 45. 


61. Chattanooga & Tennessee Riv- 
er Power Co. v. Lawson, 201 S.W. 165, 
139 Tenn. 354. 


62. Chattanooga & Tennessee Riv- 
er Power Co. v. Lawson, supra. 


[a] Rule applied to damages by 
alternative overflow and recession of 
water, causing stagnation and breed- 
ing mosquitoes which infected plain- 
tiff an@ his family with malaria. 
Chattanooga & Tennessee Hiver Pow- 
er Co. v. Lawson, 201 S.W. 165, 139 
Tenn. 354. 


{b] Retention of interest.—That 
contractor retained an interest in the 
surplus water for power production 
did not render it liable for merely 


son, 201 S.W. 165, 139.Tenn. 354. 


63. Chattanooga & Tennessee Riv- 
er Power Co. v. Lawson, supra (not 
liable for failing to remove obstruc- 
tions and rubbish after each over- 
flow). 


64. Converse vy. Portsmouth Cot- 
ton Oil Refining Corporation, 281 F. 
981 [cert den 43 S.Ct. 13, 260 U.S. 724, 
67 L.Ed. 482]. 


[a] IlUustration.—Contract with 
the United States for dredging work 
in a harbor held not to relieve the 
contractor from liability for damage 
caused by filling up a creek with 
dumped material, Where such damage 
was not necessarily incidental to the 
work, but other dumping grounds 
were available, the use of which would 
have avoided the injury. Converse 
v. Portsmouth Cotton Oil Refining 
Corporation, 281 F. 981 [cert den 43 
S.Ct. 13, 260 U.S. 724, 67 L.Ed. 482]. 


65. Alfred Struck Co. v. Hardin 
County, 261 S.W. 609, 202 Ky. 843. 


[a] Thus a government contrac- 
tor, which took a rock crusher be- 
longing to a county and moved it to 
a government quarry, and, after us- 
ing it for about a month, left it at 
the quarry, where it was destroyed, 
was liable in conversion, as against 
the contention it was acting merely 
as the agent of the government, there 
being nothing to show that anyone 
connected with the war department 
claimed or took the machinery in 
question under any authority of con- 
gress or military law, or that any 
contract was entered into by anyone 
with the county. Alfred Struck Co. 
vy. Hardin County, 261 S.W. 609, 202 
Ky. 843. 


66. Laborers and materialmen of 
subcontractor see supra § 103. 


67. S. A. Meagher Co. v. U. S.,‘73 
CUuCTy 2155 


[a] Thus, where without the gov- 
ernment’s express consent, but .in 


of such waste is removed by parties 
to whom the contractor is selling the 
waste, from the place of delivery and 
under the direction of the contractor, 
the procedure is not in violation of 
an agreement not to sublet without 
the government’s written consent, 
and, where the government has per- 
mitted the waste to be so removed, 
without terminating the contract, it 
has waived whatever rights it might 
have through default. S. A. Meagher 
COB We Oe Sa, tar OU.©l vegas 


68. Bethlehem Shipbuilding Corpo- 
ration v. West & Dodge Co., 10 F.(2d) 
289, 269 F. 100 [aff 266 F. 557). 


[a] Thus the provision of Naval 
Appropriation Act March 4, 1917, au- 
thorizing the navy department to 
build or contract for the building of 
vessels that ‘no purchase of struc- 
tural steel, ship plates, or machinery 
shall be made at a price in excess of 
a reasonable profit above the actual 
cost of manufacture,” applies only to 
purchases made by the government, 
and has no relation to prices to be 
paid by a _ contractor. Bethlehem 
Shipbuilding Corporation v. West & 
Dodge Co., 10 F.(2d) 289, 269 F. 100 
[aff 266 F. 557). 


69. White vy. McNulty, 49 N.Y.S. 
903, 26 App.Div. 173 [aff 58 N.E. 1094, 
164 N.Y. 582]. 


{a] Thus the fact that a govern- 
ment contractor was not a manufac- 
turer of, or a regular dealer in, the 
articles he had offered to supply, as 
required by U. S. Rev. St. § 3722 (34 
USCA § 572), is unavailing as a de- 
fense in an action by the contractor 
for failure to perform a contract 
made by him with defendant to do 
certain work on the articles included 
in the government contract. White 
v. McNulty, 49 N.Y.S. 908, 26 App. Div. 
173 [aff 58 N.E. 1094, 164 N.Y. 582]. 


70. Manning vy. Ellicott, 9 App.D.C. 
71 (provision in an agreement be- 
tween a sculptor and a contractor 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ernment has withheld part of the contract price 
because of derelictions of a subcontractor, there is 
no joint hability authorizing the contractor to sue 
the government and the subcontractor.?} 


Original contract as part of subcontract. A sub- 
contractor is not bound by provisions of the general 
contract not made part of his own econtract,’? and 
the rights and liabilities of the parties are in gen- 
eral governed by the subcontract;7* but when the 
subcontract is made subject to the terms and _ re- 
strictions of the main contract, the subcontractor 
has, as against the contractor, the rights given the 
contractor by the main contract." 


Acceptance and approval of work or cost. When 
-the subeontraet provides that the work shall be done 
to the satisfaction of a specified officer of the govern- 
ment,’® or that final payment will only be made after 
acceptance of the work by a government bureau,*® 
there can be no recovery in the absence of approval 
or acceptance. Acceptance of the work by a govern- 
mental bureau should be proved by its records.** 
When a subcontract makes the price subject to ap- 


UNITED STATES 
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proval by a departmental board, and, after formal 
approval, the subcontract is performed, the ap- 
proval cannot then be withdrawn in the absence of 
fraud,*® and, to sustain a claim of fraud, false rep- 
resentations must have been relied on,*® but such ap- 
proval obtained by fraud is not conelusive.’? Al- 
though the subcontract provides for approval by a 
departmental board and the main contract requires 
that the actual cost be ascertained, this require- 
ment may be waived.*! 


Subcontractor’s rights as against United States. 
A subcontractor has no claim against the United 
States,** unless the principal contract creates lia- 
bility,*® and a provision of the principal contract 
whereby the government, in case of the termination 
of the contract, is to assume the contractor’s obli- 
gations does not inelude his obligations to a sub- 
contractor when the subcontract was made without 
the required approval of the contracting officer.** 
Where, on cancellation of the main contract, sub- 
contractors contract to complete their part of the 
work and do so, percentages of the contract price 


that the latter should, in the event 
of the sculptor being awarded a con- 
tract for a statue, be made a party 
direct to the contract between a 
commission and the sculptor to the 
amount of a pedestal to be furnished 
by him). 


71. National Surety Co. v. Wash- 
ington Iron Works, 243 F. 260. 


72. Guerini Stone Co. v. P. J. Car- 
lin Const. Co., 36 S.Ct. 300, 240 U.S. 
264, 60 L.Ed. 636. 


[a] Thus (1) subcontractor was 
not bound by provisions contained in 
the general contract under which the 
general contractor was obliged to sub- 
mit to delays, where the only Yrefer- 
ence from the subcontract to ‘the gen- 
eral contract related to another mat- 
ter. Guerini Stone Co. v. P. J. Car- 
lin Const. Co., 36 S.Ct. 300, 240 U.S. 
264, 60 L.Ed. 636. (2) A provision of 
a contract for dredging that the con- 
structing quartermaster should pass 
on the “quality of work done” did not 
authorize him to decide, as between 
the contractor and subcontractor, 
whether the material which the sub- 
contractor failed to excavate was 
“hardpan,” which the subcontract, 
by its terms, did not cover. McHarg- 
Barton Co. v. Maritime Dredging Co., 
145 N.Y.S. 1093, 161 App.Div. 921. (3) 
Buyer of lumber to build boats for 
Emergency Fleet Corporation held li- 
able for breach of contract, includ- 
ing compensation for loss of bargain, 
notwithstanding cancellation of gov- 
ernment contract. pursuant to stat- 
ute. Ingram-Day Lumber Co. v. Mc- 
Louth, 48 S.Ct. 153, 275 U.S. 471, 72 
L.Ed. 378 [rev 13 F.(2d) 581]. 


73. See cases infra this note. 


[a] Dlustrations.—(1) The failure 
of a general contractor for govern- 
ment work to provide a foundation on 
which a subcontractor’s work was to 
be superimposed held a failure to pro- 
vide labor and materials within the 
meaning of the subcontract, entitling 
the subcontractor to reimbursement 
for loss by resulting delay. Guerini 
Stone Co. v. P. J. Carlin Const. Co., 
36 S.Ct. 300, 240 U.S. 264, 60 L.Ed. 
636. (2) A provision in a subcontract 
that the general contractor will re- 
imburse the subcontractor for loss 
resulting from delay in furnishing 
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labor and materials entitles the sub- 
contractor to reimbursement, where 
the delay is attributable to the action 
of the government. Guerini Stone Co. 
Va Pe: Js Carlin’ Const... Co: supra.- 3) 
A provision in a subcontract for gov- 
ernment work, relieving the subcon- 
tractor from liability for liquidated 
damages in case of delay caused by 
the general contractor, held not to 
preclude reimbursement under anoth- 
er clause in the subcontract for loss 
attributable to the general contrac- 
tor’s failure to provide materials. 
Guerini Stone Co. v. P. J. Carlin 
Const. Co., supra. (4) Subcontractor 
held not responsible for loss of ma- 
terials in transportation with which it 
had nothing to do. U.S., for Use of 
Baltimore Cooperage Co. v. McCay, 
28) E20) Tele 


74 Stang & Mitchell v. U. S., 290 
F. 136 (right to use government ma- 
terials without paying therefor). 


75. Robinson v. U. S., 251 F. 461, 
163 C.C.A. 637 [error dism 42 S.Ct. 45, 
257 U.S. 664, 66 L.Ed. 424]. 


76. Arnold v. Thompson & Spear 
Co., 51 App.D.C. 325, 279 F. 307. 


77. Arnold v.. Thompson & Spear 
Co., supra. 


78. Bethlehem Shipbuilding Cor- 
poration v. West & Dodge Co., 269 F. 
100 [aff 266 F. 557]. 


79. Bethlehem Shipbuilding Corpo- 
ration v. West & Dodge Co., 10 F. 
(2d) 289. 


[a] Question for jury.—Whether 
Subcontractor had made fraudulent 
representation to secure approval of 
price, and whether it was relied on, 
held questions for jury. Bethlehem 
Shipbuilding Corporation v./ West & 
Dodge Co., 10 F.(2d) 289. 


80. Bethlehem Shipbuilding Cor- 
poration v. West & Dodge Co., supra. 


[a] Evidence of fraud.—(1) Esti- 
mate of cost made by subcontractor’s 
assistant superintendent held admis- 
sible to show whether representation 
by president in letter as to cost was 
fraudulent. Bethlehem Shipbuilding 
Corporation v. West & Dodge Co., 10 
F.(2d) 289. (2) Where plaintiff, 
which had contracted to furnish cer- 
tain oil burners to a government con- 


tractor for torpedo boat destroyers at 
a price specified, subject to approval 
of the compensation board, after re- 
peated requests for a statement con- 
cerning the cost, wrote the contrac- 
tor that the cost was about eighty 
five per cent of the price quoted, in 
connection with other circumstances, 
inference held warranted, in suit in 
which the contractor pleaded fraud 
in misrepresenting the cost and se- 
curing the approval of the board, that 
the contractor, in fulfillment of its 
duty, communicated this statement to 
the board. Bethlehem Shipbuilding 
eee ee v. West & Dodge Co., 285 
ne AGA, 


81. Bethlehem Shipbuilding Cor- 
poration v. West & Dodge Co., 10 F. 
(2d) 289. 


82. New York Shipbuilding Corpo- 
ration v2 U.S) 6LiCuclh 857: 


[a] Xlustrations.—(1) Where con- 
tractor, after making compromise set- 
tlement with government pursuant to 
Dent Act March 2, 1919 (50 USCA § 
80 note), fraudulently misrepresent- 
ed terms of such settlement in mak- 
ing settlement with subcontractor, 
subcontractor was not entitled to re- 
cover of government repayment which 
government exacted of contractor on 
learning of fraud. Merritt v. U. S., 
45 S.Ct. 1278. 267 WS. 338, 69° dwd: 
643 [aff 58 Ct.Cl. 371]. (2) One man- 
ufacturing motors for subcontractor, 
having contract with company fur- 
nishing government, cannot recover 
from government for loss caused by 
cancellation of portion of orders. 
Teetor-Hartley Motor Corporation v. 
U. S., 62 Ct.Cl. 271. (3) Subcontrac- 
tor cannot recover cost of additional 
machinery purchased to fill govern- 
ment contract subsequently cancelled 
or damage suffered by one agreeing 
to furnish it material to fill contract. 
Franklin Knitting Mills v. U. S., 62 
CuRCeLY 70.0; 


83. Maneely v. U. S., 68 Ct.Cl. 623. 


[a] Thus provision in government 
contract that upon termination con- 
tracting officer assume obligations 
incurred by contractor constituted 
promise by government for benefit of 
one furnishing material to subcon- 
Aaah Maneéely v. U.'S., 68 Ct.Cl. 


84. Sclater v. U. S., 61 Ct.Cl. 846. 
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earned before the cancellation and retained by the 
government should be paid to them.*® 


[§ 185] O. Liens. A statute requires contracts 
for the construction of vessels to reserve a lien 
for partial payments.°® State registry laws need 
not be complied with in order to give such a con- 
traectual lien priority over the contractor’s general 
ereditors,’* but the len is not a statutory lien 
superior to rights under the lien laws of the state,°* 
and where a contract reserves such a len which in 
ease of forfeiture of the contract is to be retained 
as collateral security, and requires the contractor 
to have liens released before payments may be re- 
quired, title remains in the econtractor,‘® and hens 
for labor and materials which attach under the state 
laws before the government takes possession are 
superior to the government’s hen under the con- 
tract.°° 


[§ 136] P. Particular Contracts—1. Commercial 
Paper. The United States may become a party to 
negotiable paper,®! and when they do so they have 
the same rights,®? and no greater rights,°? and have 
the same responsibilities,®* as individuals who are 
parties to such instruments,®°® except that, as in 
other cases,°® they eannot be sued without their 
consent,®7 and that the statute of limitations is in 


85, pipe & Jones v. U. S., 56 [a] 


UNITED STATES 


Payment on forged signature. i be 
—(1) The failure of the United States 


general no defense to an action by the United States 
on a promissory note,?’ although they acquired the 
note by transfer from another.®® But the United 
States ean be bound by commercial paper only by an 
authorized government agent or officer.+ 


[§ 137] 2. Leases.» An officer of the United 
States cannot bind his government, on a lease of 
realty, where the title to the property leased has 
been unlawfully acquired, against publie policy, and 
in violation of the law of nations, and the cireum- 
stanees are known to him at the time of the lease.* 
When the purpose of an act of congress authorizing 
a lease for the benefit of the government is fulfilled, 
a lease may be valid, notwithstanding it varies 
from the previous contract for a lease.4 When 


premises are leased to the government for a par- 


ticular purpose, their use for a 
a breach of the contract.°® 


different purpose is 


Availability of appropriation. A lease to the gov- 
ernment for a term of years is in violation of a stat- 
ute prohibiting contracts without an adequate ap- 
propriation, or in excess of the appropriation,® so 
far as its term extends beyond existing appropria- 
tions,’ and is binding on the government only for 
the year or years for which an appropriation is 
available,* with a future option to renew it from 


Pierce v. U. S., 7 Wall. 
666 \ 19s Lindy 169) 7 Ce Cine. 


(U.S.) 
Jack- 


[$§ 184-137 © 


CECT 
86. Joint Resolution May 5, 1894, 
No. 24 (31 USCA § 542). 


87, U. S. v. William R: Trigg Co., 
78 S.H. 542, 115 Va. 272. 


ss. U.S. v. Ansonia Brass & Cop- 
per Co., 31 S.Ct. 49, 218 U.S. 452, 54 
L.Ed. 1107 [mod sub nom. S. H. Hawes 
&- Co; v. Win. R. Trigg Co., 65 S.B. 
DS LO) Vial 65). 


89. S.> H. Hawes & Co. v.. Wm. 
Drize~ Co:, 65 - SiBY 538, 1108 Var 165 
{mod sub nom. U. S. v. Ansonia Brass 
& opper -Col, 31. S.Ct. 49; “218, U.S: 
452, 54 L.Ed. 1107]. 


90. U.S. v. Ansonia Brass & Cop- 
per Co,-o1,. S.Ct. 49, 218 U.S: 452; 54 
4..Ed. 1107 [mod sub nom. S. H. Hawes 
we Cov ov: Wine KR, oTrige” Co., 65 oS.B: 
538, 110 Va. 165]. 


OL ed enee. Vin UinS.. 4k inne (U.S.) 
666, 19 L.Ed. 169, 7 Ct.Cl. Wayne 
v. WU: Se 274; Becker View We 
Se 20 Ct.Cl.-172; ‘Beers v. U. S., Dev. 
Ct.Cl. 113 § 454; U. S. v. White, 2 
Hill (N.Y.) 59, 37 Am.D. 374. 


92. Beers v. U. S., Dev.Ct.Cl: 118 
§ 454. 
{a] Rights on implied warranty 


of genuineness.—Government, having 
promptly advised indorsee bank of 
forgery of payee’s signatures on vic- 
tory notes exchanged for coupon 
bonds, held entitled to recover against 
indorsee on implied warranty of gen- 
uineness. Ladd & Tilton Bank v. U. 
S., 43 F.(2d) 665. 


[b] Right to sue.—(1) The Unit- 
ed States may sue in their own name 
on a chose in action assigned to them, 
although it be nonnegotiable. Oi s 
v. White, 2 Hill (N.Y.) 59, 87 Am.D. 
374. (2) Indorsement of a bill of ex- 
change to the authorized government 


officer passes such an interest to the, 


United States as enables it to main- 
tain an action on the bill against prior 
indorsers. Dugan y. U. S., 3 Wheat. 
(U-S.) 7172,14 lw... 862. 


93. See cases infra this note. 


to give notice of the forgery of an 
indorsement of a check on the treas- 
ury within a reasonable time after 
the payment of the check will bar its 
recovery of the money from the per- 
son to whom the check was paid. 
Fingland. Nat; Bank-.v.. U.3S. 282. R84 
121; U. S. v. Philadelphia Cent. Nat. 
Bank, 6 F. 134. (2) The United States 
can no more repudiate its acceptance, 
and recover what its treasurer paid on 
a bill with drawer’s name forged, 
than can a private person. U. S. v. 
Chase Nat. Bank, 250 F. 105, 162 C. 
C.A. 277 [aff 241 F. 535, and aff 40 S. 
Ct. 361, 252 U.S. 485, 64 L.Ed. 675, 10 
ADRS 1401 7. 


[b] Mistake in drawing check.— 
When government’s check is, by mis- 
take, drawn for too large an amount 
and has been paid by an assistant 
treasurer, the government must bear 
the loss rather than a collecting bank 
which has: paid the proceeds to its 
principal. Wells Fargo & Co. v. U. 
Se 45 335. 


94. U. S. v. National Exch. Bank 
of Baltimore, Md., 1 F.(2d) 888 [aff 
46 (S,CCG3888) 270, qU.S. 52707 0), b.dds 
VL wWelis? Fareo COW) Wo... - oe 
45 F. 337; Beers v. U. S., Dev. Ct. Cl. 
1138 § 454. 


[a] Rule applied to liability on a 
protested bill of exchange drawn by 
United States. Beers v. U. S., Dev. Ct. 
Chuibe seb 5. 

95. See Bills and Notes 8 C.J. p 1. 


96. See infra § 176. 


97; Beers vy. U. SF Dev. Ct Ch int3 
§ 454, 
98 Wins en van eVVGe no) ELL Nee) 


59, 37 Am.D. 374. 


Limitations against United States 
generally see infra § 194. 


99. sUS, Vv. “Whitey 2) Hille GNeYs) 
59, 37 Am.D. 374 (holding, however, 
that it is otherwise if the statute had 
begun to run against the note while 
in the hands of the person who trans- 
ferred it). 


sony? Ur<S.91 "Ct. Gls 260 


[a] 
tificate issued by the continental con- 
gress in 1777 is not valid unless coun- 
tersigned in conformity with the pre- 
seribed regulation of congress. Ward 
Va. Sil -CtC11360 fat J 0gWal Re Gue 
S?) 6593;119 <L. Hd: 10338, T-ChCh asia: 


2. Generally see Landlord and 
Tenant §§ 379-536. 


3. Filor v. U. S., 3 Ct.Cl. 25 [aff 


9 Wall. 45, 19 L.Ed. 549, 7. Ct:Cli ALONG 
4." Cross: V8 Us Si CU Clas te 
5.) Wuovett iv... (Un “S509 ACE CIA Aa 


[rev on other grounds 94 U.S. 53, 24 
Bid. 65,12 ORCA 674 


[a] Illustration.— Where premis- 
es are leased by the government as 
a military hospital, the use of them 
as a burial ground is a misuser, for 
which the landlord may recover dam- 
ages, but their use as a smallpox hos- 
pital is not a misuser. Lovett v. U. 
S., 9 Ct.Cl. 479 [rev on other grounds 
94 UW. S.553) 24M ids 65, 12°Ct C167: 


[b] Finding as to breach.—In suit 
against government for breach of 
contract, finding of court of claims 
that syphilitic cases were not con- 
tagious within restriction in lease 
agreement, and that tuberculosis cas- 
es as such were not received at leased 
building, held not erroneous. 
Shipbuilding Co. v. U.S, 46 S.Ct 
440, 271 U.S. 96, 70 L.Had. 852 [aff sub 
nom. Kenilworth Co. v. 1G S.5 269" ee 
Cl. 156, 7522. Dorris’ Motor Car Co. v. 
U.. S.;, 60;CECl. 687: 


Use of leased premises generally 
see Landlord and Tenant §§ 710-733. 

6. See supra § 98. 

7. lueiter v.. U.98,, 46-S.Ct. 47% 2% 
U.S. 204, 70 L.Ed. 906 [aff 59. Ct.Cl. 


90745 WT. Soave Doullut, 213 F. 729, 
130 C.C.A. 243. 


8. Leiter v. U. S., 46 S.Ct. 477, 271 
U.S. 204, 70 L.Wa. 906 Laff 59 Ct.cl. 
so McCollum VU SS ie Ctr 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Countersigning.—A loan cer- 


§§ 1387-138] 


year to year until the end of the term 
who have received the sums which congress has from 
year to year appropriated as full compensation can- 
not sue for the difference between such sums and 


the fair rental value.1° 


Holding over.‘ 


[§ 138] Ordinarily, the government cannot be 
deemed guilty of a tort,?° and is not responsible for 


[a] ease subject to appropria- 
tion.—(1) When the postmaster-gen- 
eral rents a building for three years 
at an agreed rental, but “subject to 
an appropriation by Congress for the 
payment of the rental,’ no liability 
arises beyond the will of congress; 
and although the department occu- 
pies the building the full term, and 
congress makes appropriations for 
the first and second years of the 
lease, yet, if no appropriation be made 
for the third year, no action can be 
maintained therefor on the lease. 
Bradley v. U. S., 13 Ct.Cl. 166 [aff 98 
MS 104, 25. 1. a. 11.05;,14 Ct.Cl...583)s 
(2) Lease for term of years contin- 
gent on appropriation, is not contin- 
ued for subsequent year, after sur- 
render of premises, by appropriation 
in lump sum, with no reference to 
such leases. Leiter v. U. S., 46 S.Ct. 
477, 271 U.S. 204, 70 L.Ed. 906 [aff 59 
SG C1. 90%); 


Sa ineiter. Vv." U..S37-69 Ct, Cli "907 
laff 46 S.Ct. 477, 271 U.S. 204, 70 L. 


Has 906)s: Smoot vw UW. USi-'38) CCl: 
BiG re hECeollam: ve U.S. stte Ct Cll? 92; 
[a] Abandonmest of lease.— 


Where the government enters under 
a lease for a term of years and aban- 
dons the lease and vacates the prem- 
ises in the midst of a year, the land- 
lord can recover the agreed rent up 
to the end of the then current fiscal 
year, but no longer. Smoot v. U. S., 
Bot Cr Clie 4s: 


10. Hooe v. U. S., 31 S.Ct. 85, 218 
WS. 322, 54 L.Ed. 1055 ‘Laff '43 Ct.Cl. 
245]. 


ll. Generally see Landlord and 
Tenant §§ 166-177. 


12, Kugler ‘v. U: ‘Si; 4°Ct.Cl. 407. 
13. Kugler v. U. S., supra. 


14. Goodyear Tire & Rubber Co. 
Vela Ss.) 48 S.Ct, 306, 276 UiS.. 287, 72 
L.Ed. 575 [gr cert 47 S.Ct. 570, 273 
U.S. 692, 71 L.Ed. 843, and aff 62 Ct. 
Cl. 370] (where lease was for term 
of years, but lessee abandoned claim 
for rent to end of term and sought to 
recover rent for one year because of 
holding over). 


[a] Reason for rule.—There being 
no appropriation available beyond 
the current year when the lease was 
‘made, it could not be continued in 
force for subsequent years except by 
affirmative action after an appropri- 
ation became available. Goodyear 
Tire & Rubber Co. v. U. S., 48 S.Ct. 
306, 276 US. 287) 72 L.id. 575 [aff 
Gon OL. Clo 101. 


15. Generally see Landlord and 
Tenant §§ 448-452. 


When the government enters as 
assignee of a lease for one year, and continues to 
hold after the term, there is a tenancy from year 
to year on the terms of the lease, and subject to all 
its covenants,!? and payment of the stipulated rent 
is sufficient evidence that its entry was as assignee 
of the lease, and not by its right of eminent domain.!® 
But when the government gives notice that it will 


‘tor.—(1) The United States 


UNITED STATES 


,? and lessors 


holding over.!4 


Termination. 


situated.!§ 


V. TORTS? 


16... Kugler vy; Ur Sy, 4 Ct: Clo 407. 


[a] Thus the United States hold- 
ing under a lease from year to year 
cannot, by relinquishing a portion of 
the demised premises, compel the 
owner to accept less than the stipu- 


lated rent. Kugler v. U. S., 4 Ct.Cl. 
407. 

17. See cases infra this note. 

[a] Implied consent.—(1) Where 


premises are rented at specified rate 
for the month, and, after one-year, 
lessee notifies lessor that the rent is 
reduced, and lessor allows lessee to 
continue in possession and receives 
reduced rent and gives receipts in 
full, it thereby assents to the change. 
Dousherty, v.90. .S.5 baCt.Cl 108-5 (2) 
Where lease is subject to ratification 
by congress, and congress, after ap- 
propriating for two years, directs 
that possession be delivered up un- 
less owner will accept reduced rent, 
and he makes no demand for posses- 
sion, he will be deemed to have ac- 
quiesced in proposed reduction. 
Bradley. Vi Liss alo eC tC li. 66 belie 
98 U.S: 104,25 Libhds 105, 14 Ctuch 


533]. 
18. Sée Spofford v. U. S., 32 Ct.Cl. 
452 (government can terminate a 


lease of property in the District of 
Columbia only by giving one month’s 
notice, and removing from the prem- 
ises, as required by local law). See 
also Landlord and Tenant §§ 200- 
288. 

19. 
1085; 


Torts of Fleet Corporation see su- 
pra § 82. 


20... Jacobs v. U. S:, 45-H.(2d) 
Straughan ¥.), U.S.) 0) CuCiy 324°" Bal= 
laine v. Alaska Northern Ry. Co., 5 
Alaska 694; Chattanooga & Tennes- 


Generally see Torts 62 C.J. p 
and cross references p 1087. 


34; 


see River Power Co. v. Lawson, 201 
ShWial 165; pl8eratenns 54: 
[a] Rule applied to injuries to 


property in its possession resulting 
from negligence on part of its agents, 
in view of Rev. St. § 3744 (41 USCA 
tings Occidental Gansts Co.rVv. UAasy 
245 BF. 817, 158 C.C.A. 157 [error dism 
39 S.Ct. 390, 249 U.S. 628, 63 L.Ed. 
806]. 


{b] hiability for acts of contrac- 
is not 
liable to a third person for damages 
to his building, occasioned through 
negligence of a contractor engaged 
in public work. U.S. v. C. A. Riffle 
Co., 247 F. 374. (2) Where contrac- 
tor, under protest, but at govern- 
ment’s direction, tied barge at cof- 
ferdam, government, having used 
reasonable care, was not liable for 


Modification.1° 
tered into a lease, it cannot modify the contract,'® 
unless the other party consents.'* 


minating a lease by the government is 
the local law of the place where the property is 


(65.C.3.]. 1368 


give up leased premises at the end of a fiscal year, 
but continues in possession thereafter, it 1s liable 
only for the period of its occupancy, notwithstand- 
ing the lability, under the local law, of a tenant 


When the United States has en- 


It seems that the manner of ter- 


controlled by 


the tortious acts of its officers or agents generally,** 
either of malfeasance, misfeasance or nonfeasance,** 


loss in sudden unusual storm, con- 
tract requiring delivery f. o. b. barge 
at private wharf. Arundel Sand & 
GraveliCo., VU. S.3°66°CUCI-90 iG) 
ce awase 4 of contractor see supra § 


{[c] Failure to prevent injury. 
Where a dam was erected for the 
United States in navigable stream, 
and alternate overflow and recession 
caused a stagnant pool on land of 
private owner, the United States was 
not liable for failure to drain the 
pool, since it had no right to go up- 
on private land for such purposes. 
Chattanooga & Tennessee River Pow- 
er Co. v. Lawson, 201 S.W. 165, 139 
Tenn. 354. 


21.07 Hille US, U3 Sictyloii4s9 
U.S. 598, 37 L.Ed. 862 [rev 39 F. 172]; 
German Bank, wv, JU, S393. Set e028 
148)U.S. 5738, 3% Lama 5 64, 2s Crer 


558; State Nat. Bank v. U. S., 5 S.Ct. 
888, 114 U.S. 401, 29 L.Ed. 149, 20 
Cti.Ch? 53% fidist Uy S:atvir State Nat 


Bank, 96 U.S. 30, 24 L.Ed. 647, 13 Ct. 
Gl. "523 Sternteld) ve “UStS Saree 
(2a) 789; Sultzbach Clothing Co. 
Ve UASS:, “110, WaC2d)i 363) Uns aaye Wake ke 
ersham, 10 F. 505; Thierman v. U. S., 


Dib Ou Cleo. Washington dine ple Nal Boy 
Ve Uk S., 39 Ct.Cl. 152; McArthur -v, 
Wass, 29 Ct. (Clie Cn Re Spencer Vy Ue 


S., 
8 Ct.Cl. 288 [aff 91 U.S. 577-23 L.Ed. 
462, 11 Ct.Cl. 461]; Vaug hn v. State, 
81 So. AL Ariel ‘Ala. App. 35 [cert den 
82 So. 894, 203 Ala. 700]; Ballaine v. 
Alaska Northern Ry. Co., 5 Alaska 
694; Matthews v. Davis, 117 S.E. 642, 
124 S.C. 509. See also Gibson v. U. 
See) Ce. Cl. 18h Pattee S.C teitp ermeoG 
US.,,269).41 Lal 996) 32 "Ct Gls 62a 
But see Velte v. U. S., 45 N.W. 119, 
76 Wis. 278 (where court, in pro- 
ceeding to obtain compensation for 
land overflowed by government dam, 
held government responsible for flow- 
age caused by failure of its officers 
to remove obstructions placed or the 
dam by others). 


[a] Bule applied (1) to: Negli- 
gence of an internal revenue officer, 
by reason of which spirits seized for 
nonpayment of the tax by the distil- 
ler were lost. U. S. v. Sisk, 176 EF: 
885, 100 C.C.A. 355. (2) Willful as- 
sault and battery by a party in serv- 
ice of the United States. Matthews 
117 S:H. 642, 124 S.C. 509. 


Liability for torts when question 
submitted to court by cone ters see 
infra text and notes 29-33 


227 8 Dhistle ven Ua eyo eve metro 
112, § 453; Vaughn v. State, 81 So. 
417, 17 Ala.App. 35 [cert den 82 So. 
894,203 Ala. 700]; Ballaine v. Alas- 
ka Northern Ry. Co., 5 Alaska 694; 


v. Davis, 
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although apparently committed for its benefit,?* 
while engaged in the discharge of official duties,?# 
and as the United States has not by any statute 
permitted itself to be sued for the torts of its offi- 
cers,*® it cannot be sued for a tort.?°® 
ment cannot however set up the wrongful acts of 
its officers to relieve itself from a liability,?* or 


to impose liability on others.?® 


Submission of claim by congress. 


UNITED STATES 


The govern- 


h 


[§§ 138-140 


court of claims,?® the government may be deemed 
negligent,*®° and the claimant’s necessary expendi- 
tures in repairing the damage caused by the negli- 
gence may be included in the measure of damages,** 
but an injured employee who with ordinary care 
might have avoided the injury has no legal claim 
except under the rule of comparative negligence,*? 


and congress must determine whether anything 


When congress, 


or one of the houses thereof, submits a claim to the 


[§ 139] A. In General. 


Matthews v. Davis, 117 S.E. 642, 124 
S.C. 509. 


23. Gibbons v. U..S., 8 Wall. (U. 
Sy) 269) 19 land 6453; 07 (Ct.Cl.4 1055 
Ballaine v. Alaska Northern Ry. Co., 
5 Alaska 694.. 


24° U.S: v. Cumming, 9 S.Ct 583, 
130° U.S; 452, °32 L.Ed. 1029,°24 Ct.Cl. 
530; Ballaine v. Alaska Northern Ry. 
Co., 5 Alaska 694. 


[a] Reason for rule.—lIllegal acts 
of United States agents are personal, 
and derive no official justification 
from their doing them in asserted 
agency for the government. Goltra 
vy. Weeks, 46 S.Ct. 613, 271 U.S. 536, 
70 L.Ed. 1074 [aff 7 F.(2d) 838]; 
Sultzbach Clothing Co. v. U. S., 10 F. 
(2a) 363. See Sloan Shipyards Cor- 
poration v. U. S. Shipping Board 
Emergency Fleet Corporation, 268 F. 
624 [aff 272 F. 132 (rev 42 S.Ct. 386, 
258 U.S. 549, 66 L.Ed. 762 [leave to 
present pet for reh gr 42 S.Ct. 588])]. 


[b] Presumption.—If defendant is 
sued as trespasser, he is not presum- 
ed to have acted for government. 
Succesion de Jos Reyes Correa Vv. 
Bruner, 12 Porto Rico Fed. 223. 


25. Journal & Tribune Co. v. U. S., 
41 (S.Ct. 202,254 Uns, 581,65 Lbd: 
Animales Cl. Ol G2) uetidave: (We, Ses 
PASOt 011, £49. Ursa 598,03. 0 Le id? 
862; Ballaine v. Alaska Northern Ry. 
Co., 5 Alaska 694. 


[a] Im Australia, under a statute 
giving the same right of action 
against the commonwealth as against 
an individual (Judiciary Act [1903] 
8§ 56-64), the commonwealth is re- 
sponsible for the tortious acts of its 
servants if the person doing the act 
is not exercising an independent dis- 
cretion imposed upon him by stat- 
ute, but is performing a merely min- 
isterial duty. Commonwealth Baume 
v. Commonwealth, 4 Austr.C.L.R. 97. 


[b] Liability for tortions acts of 
officials of British New Guinea see 
Strachan v. Commonwealth, 4 Austr. 
C.L.R. 455. 


Necessity of consent to be sued see 
infra § 176. 


26. Sanguinetti v. U. S., 44 S.Ct. 
264, 264 U.S. 146, 68 L.Ed. 608 [aff 
55 Ct.Cl. 107]; Sloan Shipyards Cor- 
poration v. U. S. Shipping Board 
Emergency Fleet Corporation, 268 F. 
624 [aff 272 F. 132 (rev 42 S.Ct. 386, 
258 U.S. 549, 66 L.Ed. 762), and leave 


The fiscal management of 
the United States is a matter regulated almost ex- 
clusively by statute,®° and has not been to any great 
extent the subject of adjudication by the courts. 
The power of public officers to incur indebtedness is 
by statute limited to the appropriation made by 
congress for that fiseal year,?® and no officer can 
by evasion or indirection create a greater liability.** 


VI. FISCAL MANAGEMENT*+ 


to present pet for reh gr 42 S.Ct. 


588]. 


[a] Tucker Act [Judicial Code § 
145, 28 USCA § 250] (1) affords no 
remedy for cause of action against 
government sounding in tort. Pear- 
Son) Ve.°U) (S85 +4568;6CE w2460. 2367 U.S. 
423, 69 L.Ed. 694 [aff 58 Ct.Cl. 485]. 
(2) Damage to ‘private property in 
construction of dam, when not con- 
templated by government, is one 
sounding in tort, without remedy, un- 
der Tucker Act (28 USCA § 41(20). 
Jacobs v. U. S., 45 F.(2d) 34. 


[b] Tllustrations.—(1) Newspaper 
publisher cannot recover the amount 
paid for transporting papers by mail 
which it intended to ship by express, 
even though the mailing clerk was 
negligent in sending them by mail. 
Journal & Tribune Co. v. U. S., 41 S. 
Ct. 202, 254 U.S. 581, 65 L.Ed. 415 [aff 
538 Ct.Cl.' 612]. (2) If act of compen- 
sation board under cost-plus contract 
in requiring subcontractor to accept 
price reduction and refund excess was 
not binding on him it was tortious 
and he was without remedy. Kings- 
buryv.2U: S., 68, Ct.Cl., 680. 


27. State Nat. "Bank, yv.- U. Ss 710 
CUCIF ole, [rath or Wes. . a0 sma ae da. me 
C2 Tels n@ tel Siac. 


[a] Thus if a public agent be au- 
thorized by law to make payments, a 
failure on his part or on the part of 
the treasury officials to comply with 
the law in drawing money from the 
treasury cannot affect the party en- 
titled tol).be paid. Crain y. U. \S.,725 
CuUciie 204: 


28. The Georgie, 14 F.(2d) 98. 


29. Act March 3, 1887, § 14 (28 
USCA § 257). 


30. Village of Harbor 
Mich san On Suetonius car 
Wy S46) CU Cle 282. 


[a] Thus (1) the government is 
guilty of negligence when it allows 
an obstruction, apparently trivial, but 
liable to prove serious, to remain for 
months in a public building and in 
a passageway dimly lighted. Hayes 
v. U. S., 46 Ct.Cl. 282. (2) Under the 
special act of reference, approved 
July 3, 1926 (44 St. 1708), the United 
States is liable as a tort-feasor be- 
cause it knowingly permitted ladder 
of its storm tower to be maintained 
in dangerous proximity to an unpro- 
tected high-tension wire, which ren- 


Springs, 
Hayes v. 


should be paid as a gratuity.* 


[§ 140] B. Custody and Disbursement of Funds. 
Congress has from time to time passed acts relating 
to the custody and control of the public funds and 
their disbursement.? 
the hands of a disbursing officer of the United States, 
it is as much the money of the United States as if 
it had not been drawn from the treasury,®® and such 
officer cannot be sued in assumpsit therefor,*® and 


So long as money remains in 


dered the use of such ladder unsafe 
and dangerous; and because its agent, 
having knowledge of the danger in- 
volved in ascending such ladder, fail- 
ed to inform one using it of such dan- 
ger, which to him was unknown. Vil- 
lage of Harbor Springs, Mich. v. U. 
SHeeacCiCk 32% 


[b] Evidence.—The ordering of a 
board of survey at the end of a forc- 
ed march during the Civil War to es- 
timate damage and loss to property 
carried with the expedition is proof 
that the march was unusual and se- 
vere in suit for damages to wagon 
train hired by government. Kiskad- 
den v. U. S., 44 Ct.Cl. 205. 


31. Commercial Pac. Cable Co. v. 
Unis 48 Cachet ons 


[a] Thus, where the owners of a 
submarine cable were obliged to sum- 
mon their repair ship from its regular 
headquarters to repair damages to 
their cable caused by the negligence 
of naval officers, the cost and ex- 
penses of the ship, including the com- 
ing and going of the vessel, may prop- 
erly be included in the measure of 
damages. Commercial Pac. Cable Co. 
Ve Uns, 48) CRCRl46d. 


32. Hayes vi Us Si 465 CECI" 2828 
383. Hayes v. U. S., supra. 
4. Power of congress see supra 


34. 
§§ 22, 24. 
See statutory provisions. 


. U.S. Rev. St. § 3679 (31 USCA 
§ 665). ‘ 


Leases see supra § 137. 
87. Hooe v. U. S., 43 Ct.Cl. 245 [aff 


sl S.Ct. 85, 218 U.S. 322, 54 Husmes 
1055]. 
[a] Thus civil service commission 


being in possession of a part of a 
building under an express lease could 
not, by using the whole of the build- 
ing, increase the liability of the gov- 
ernment beyond the amount to which 
the rental was limited by an appro- 
priation act: Hooe v: Ui Si, 43 Cue 
245) [aff 31 S.Ct. 85, 218 UiSi. 322% 54 
L.Ed. 1055]. 


38. See statutory provisions. 
39. Buchanan vy. Alexander, 4 How. 
(U.S.) 20, 11 L.Ed. 857. 


40. Morgan v. Van Dyck, 17 F.Cas. 
No. 9,810, 7 Blatchf. 147 (so holding 
as to government moneys in the hands 
of the assistant quartermaster for 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


~~ 


§§ 140-141] 


the money is exempt from the claims of the cus- 
todian;*! and when money of the United States is 
received by one public agent from another, whether 
received in an official or private capacity, it is re- 
ceived to the use of the United States, and they may 
recover it against the receiver.t? An act of con- 
gress prohibits the advance of public money, in any 
case whatsoever, to the disbursing officers of. the 
government, except under the special direction of 
the president;** but the act does not require the 
personal and ministerial performance of this duty 
to be exercised in every instance by the president 
under his own hand,** and as the president speaks 
and acts through the heads of departments in refer- 
enee to the business committed to them, if money is 
advanced by the direction of the head of the proper 
department, the direction of the president will be 
presumed.*>- Disbursing officers of the treasury are 
not authorized to draw, nor the treasurer to pay, 
from the specific appropriations any other sums 
than those authorized by law on account of the ap- 
propriations, respectively.*® An appropriation act 
will be construed in view of the situation and the 
purpose of the legislation.t* The reasonable cost of 
superintendence may be charged against an appro- 
priation for an improvement,*® but not’ the cost of 
superintendence of work done after the appropria- 
tion is exhausted.42 When a lump sum is appro- 
priated for the contingent expenses of all land offices 
the seeretary of the interior cannot deny any al- 
lowance for rent to a particular land office.®® A 
statutory provision that no part of the money ap- 
propriated for a department shall be used for certain 
purposes does not limit the power of a court to 
render judgment,°* especially when it will not be 


disbursement, deposited by him with 49. 


an assistant treasurer of the United 


UNITED STATES 


* debtedness.°° 


Sutton’ v..0. Se 
50. U.S. v. Swiggett, 83 F. 97, 27 


[65 C.J.] 1365 
paid out of such appropriation.*? Money appro- 
priated to carry out the obligations imposed by 
Indian treaties, though to be expended under the 
direction of a government officer, is not thereafter 
public money or subject to the limitations and re- 
strictions on the expenditure of puble money.°* 
When Congress directs a fund to be placed in the 
treasury for the payment of specitic obligations, the 
government is a trustee,°* and is bound at its peril 
to see to the proper application of the fund.®®> Acts 
making appropriations for the payment of specified 
claims do not delegate power to the head of the 


‘department. to determine the persons entitled to 


share in the distribution of the fund,®*® but, like any 
other trustee, he may seek the aid of the court to 
determine the parties entitled to participate,>" A 
statute authorizes disbursing officers to submit ques- 
tions involving payments to the comptroller-gen- 
eral,’’ but this does not authorize submission of a 
question as to payment of a salary fixed by law, and 
for which an appropriation has been made.®® 


[§ 141] ©. Bonds and Other Evidences of In- 
A government bond payable to bearer 
is negotiable,®! and its negotiability cannot be re- 
strained_so as to affect the rights of a bona fide pur- 
chaser by a state law.°? Coupon liberty bonds is- 
sued pursuant to statute®* are negotiable instru- 
ments,°* but registered bonds are not negotiable.®* 
When the act authorizing the issue of government 
obligations provides how they may be transferred, 
compliance therewith is required,®® but an assign- 
ment of a bond not witnessed as required by the 
treasury department is valid as against the as- 
signor’s heirs.°7 As in the ease of other negotiable 
instruments,®* when the government pays nego- 


\ 


59. Smith v. Jackson, 241 F. 747, 
154 C6.C A 449 [afias8 tS:Ct 3535 4 


Supra. 


States). CKOUIN ZIG U.S. 388, 62 L.Ed. 788]. 
a tee Pky ge a us)| St Geddes v. U.S, 38 CECI. 428. ee ae plsocenpra Seine: 
. 5 " E r oO = oreo . a . a 4 
12,7 L.Ed. Ran. u % [a] Illustration.—A proviso in an L. Bad. oes cb © ALBUS SSO 7 


43. Act Jan. 31, 1823 (31 USCA § 
529). 

44. Williams v. U. S., 
8S.) 290, 11 L.Ed. 135. 


[a] Thus he may instruct secre- 
tary of the treasury to make advanc- 
es to United States marshals from 
time to time either on basis of es- 
timated expenses or on statements 
or requisitions showing-necessity of 
advances. Williams v. U. S., 1 How. 
(U.S.) 290,11 L.Ed. 135. 


45.7 U.S. -v. Cutter, 
14,9112 Curt. 617. 


46. U.S. v. Morgan, 28 F. 48 [aff 
35 F. 489]. 


[a] Construction of appropriation. 
—The appropriation made by Act Oct. 
2, 1914, for the further prosecution of 
river and harbor improvements, did 
not authorize the application of the 
amount so appropriated to work there- 
tofore done by a contractor. Sutton 
Wie Se M4 SiC ta. 563." 256, U.S. 55, 
65 L.Ed. 1099, 19 A.L.R. 403 [mod 
55 Ct.Cl. 193]. 


47. Stockbridge Tribe of Indians 
v. U. S., 61 Ct.Cl. 472 (appropriation 
-under Act May 18, 1916 [39 St. at L. 
123], to pay for Indian lands, con- 
strued). 

4s. Sutton v. U.S., 41 S.Ct. 563, 256 
U.S. 575, 65 L.Ed. 1099, 19 A.L.R. 403 
[mod 55 Ct.Cl. 193]. 


1 How. (U. 


25 F.Cas.No. 


appropriation act (the act of March 
35 1885) [23 US. St. at dl, 356,\e¢ 338. § 
2]), that no part of the money appro- 
priated for the department of agricul- 
ture shall be paid to any person as 
additional salary, is a limitation on 
the power of the secretary which does 
not extend to courts. Geddes v. U. S., 
38 Ct.Cl. 428. 


52. Geddes v. U. S., 38 Ct.Cl. 428. 


53. Quick Bear v. Leupp, 30 App. 
(DiG.) Lbi* laff 28S.Ct.1 69:0; 210 U.S: 
50, 52 L.Hd. 954]. 


54. Burnell v. U. S., 44 Ct.Cl. 535. 


55. Burnell v. U. S., supra (where 
the Treasury makes payment out of 
such fund, through a mistake in law, 
to a party who is not legally entitled 
to receive the same, the government 
continues responsible to the rightful 
owner). 


56. Oneida Indians v. U. S., 39 Ct. 
CIS LAG: 
[a] Thus appropriation acts of 


Febr. 9, 1900, and March 8, 1901 (31 
UPS. St. at Lv 26; 1077) do not dele- 
gate power to the secretary of the in- 
terior to determine what classes of 
Indians are or are not entitled to 
share in the distribution of the fund. 
Oneida Indians v. U. S., 39 Ct.Cl. 116. 


57. Oneida Indians v. U. S., supra. 


SS. Acte July 315 1894.00. Lia 8.8 
(31 USCA § 74). 


Morgan v. U. S., supra. 


63. Act Congr. Sept. 24, 1917 (40 U. 
S. St. at L. 288), as amended by Acts 
Conger. April 4, 1918 (40 U. S. Stat 
L. 502), July 9, 1918 (40 U. S. St. at 
L. 844); and March Sel ONS (20a SS. 
Stiat ce 1309). 


64 Grosfield v. 
236 Pi 250; 73 Mont, 219. 


[a] Commercial paper. — United 
States liberty bonds, payable to bear- 
er and negotiable by delivery, held 
commercial paper. Bashford-Bur- 
mister Co. v. Hammons, 283 P. 926, 36 


First Nat. Bank, 


Ariz. 173. 


65. Grosfield v. First Nat. Bank, 
236 BP. 250, 73 Mont. 219. 


66. Myers vy. Friend, 1 Rand. (22 
Wa,) 2. 


[a] Thus, when statute made 
treasury notes transferrable by de- 
livery and assignment, assignment 
was necessary and a transfer in blank 
followed by a transfer to transferee 
or his order did affect its negotiabil- 
ity, and one acquiring it after it had 
been stolen did not get any title. 
nS View EXPLOIT Uh peter Geen (cy QeeeaVicm)) 


67. In re Stockham’s Estate, 186 
ae 650, 193 Iowa 823, 22 A.L.R. 
765. 


68. See Bills and Notes § 844. 
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tiable notes on forged endorsements, it may recov- 
er the amount paid,®® but not where there has been 
such delay in giving notice or making demand as 
causes injury to the party receiving the payment.7° 
The general rules applicable to negotiable instru- 
ments,7+ apply in determining the rights of indi- 
viduals, as between themselves, with respect to ne- 
gotiable bonds and notes issued by the government.‘* 
Thus a bona fide purchaser of lost or stolen bonds 
negotiable in form aequires a good title,** and is 
not charged with notice or put on inquiry by knowl- 
edge that the seller is a broker selling for another,‘* 
or by a mere suspicion of an infirmity or defect in 
the title.7> One who acquires the instrument in an 
irregular way without negotiation,’® or who had 
notice of the theft when the instrument was nego- 
tiated to it,77 or notice of such facts as would 
cause a person of ordinary diserimination to make 
further inquiry,’® is not a holder in due course, but 
a bona fide pledgee is a holder in due course.*® 
Notice to an agent of a state other than the agent 
who acted for it in accepting bonds as collateral 


security does not charge it with notice of an in-' 


firmity in the title.8° A holder of stolen bonds has 


UNITED STATES 


the burden of proving that he is a holder in due 
course for value and without notice,’ and whether 
he has done so is ordinarily a question for the jury,*? 
but when he has met such burden and no evidence of 
notice is produeed, a verdict for the holder is prop- 
erly directed.* <A pledgee of a nonnegotiable bond 
acquires no better title than the pledger had.6* A 
party having no title to bonds acquires none by his 
wrongful act in having them registered in his name.*? 
A seller of registered bonds who should know that 
the bonds have been lost or stolen is hable to the 
buyer for the purchase price.6& When a bank takes 
subseriptions for government bonds providing for 
payment on notice, title does not pass until pay- 
ment is made though the bonds are registered in the 
subseriber’s name.** A judgment in replevin de- 
termining that person to whom bonds were delivered 
acquired title does not bar an action for breach of 
the contract under which they were delivered.§* 


Interim certificates and receipts. A statute pro- 
viding for an issue of government bonds in such 
form and subject to such terms and conditions as 
the secretary of the treasury may prescribe,*® gives 
the secretary power to issue interim certificates,®° 


Trust & Savings Bank, for Use of 
American Surety Co., 27 F.(2d) 633 


[§ 141 


69. Ladd & Tilton Bank v. U.S., 30 [a] Notice to employee.—If dis- 
F.(2d) 334. : eareeat opposer. substitution 3 
% ase 4 stolen bonds of third person for bonds 

awe Ladd & Tilton Bank vy. U. S., of employer was a negotiation, em- 
Supra. ployer was charged with employee’s 
{a] Thus, where government,| knowledge that substituted bonds 
after discovering forgery, delayed] were stolen. C. F. Childs & Co. v. 
giving notice thereof for nineteen] Harris Trust & Savings Bank, for 
months, during which a bank liable} Use of American Surety Co., 27 F. 


to defendant became insolvent and 
was liquidated, there could be no re- 
covery. Ladd & Tilton Bank v. U. 
S., 30 F.(2d) 334. 


71. See Bills and Notes 8 C.J. p 1. 


72. See cases infra this note; and 
notes 73-88. 


[a] To constitute “holder in due 
course” within Minn. St. (1927) §8 
7095, of stolen liberty bonds, holder 
must have procured bonds in good 
faith and without notice of trans- 
feror’s defective title. Commercial 
Union Ins. Co. v. Connolly, 235 N.W. 
634, 183 Minn. 1. 


Tze Norean [VU NISs, 1b) SsCt S88, 
113 U.S. 476, 28 L.Ed. 1044 [overr Tex- 
as v. White, 7 Wall. (U.S.) 700, 19 L. 
Ed. 227, 20 Ct.Cl. 583]; Vermilye & 
Co. v. Adams Express Co., 21 Wall. 
138, 22 L.Ed. 609; Murray v. Wagner, 
277 EF. 32; American Ry. Express Co. 
vy. Friedman Loan & Mercantile Co., 
(Mo.App.) 260°S.W. 1008; Ringling v. 
Kohn, 4 Mo.App. 59; Seybel v. Na- 
tional Currency Bank, 54 N.Y. 288, 13 
Am.R. 583; 
Daly 199, 57 N.Y. 573, 15 Am.R. 534; 


Frazer v. D’Invilliers, 2 Pa. 200, 44 
Am.D. 190. 
74. Murray v. Wagner, 277 F. 32 


(so holding in view of Negotiable In- 
struments L. [N. Y.] §§ 91, 95). 


75. American Ry. Express Co. v. 
Gallant Loan & Mercantile Co., (Mo. 
App.) 259 S.W. 828. 


Eq Ors Hn Ghdl dics -COn-V> -ELarris 
Trust & Savings Bank, for Use of 
American Surety Co., 27 F.(2d) 633 


[cert den 49 S.Ct. 179, 278 U.S. 658, 
73 L.Ed. 563] (bonds acquired by dis- 
honest employee’s substitution there- 
of for bonds belonging to employer). 


Wie Geek: POHUES econ COn Vet Elarrig 
Trust & Savings Bank, for Use of 
American Surety Co., supra. 


Dinsmore v. Dunean, 4° 


(2a) 633 [cert den 49 
U.S:..6538; 73 Ted: 568). 


78. Morris v. Muir, 181 N.Y.S. 913, 
111 Mise. 739. 

[a] Thus, stockbrokers acted in 
bad faith, within Negotiable Instru- 
ments L. § 95, in purchasing plaintiff's 
bonds from her fifteen-year-old son, 
who had stolen them, on his state- 
ment that he was in business for 
himself and owned them, without tak- 
ing any precautions against fraudu- 
lent transactions, where the boy was 
of an immature, diseased, and de- 
generate appearance. Morris v. Muir, 
LSLNY S923, 111 Mise.739. 

79. Eggimann v. Houck, 255 S.W. 
951, 213 Mo.App. 510; Miles v. Centen- 
nial Nat. Bank, 90 Pa.Super. 341. 


[a] Pawnbroker lending money on 
stolen government bonds without ac- 
tual knowledge that they were stolen 
(1) is a holder in due course for a 
valuable consideration, and entitled, 
as against the owner, to the amount 
he advanced, with interest. Ameri- 
can Ry. Express Co. v. Gallant Loan 
& Mercantile Co., (Mo.App.) 259 S.W. 


S:Gtr L719, 7278 


828. (2) Evidence held to show de- 
fendant pawnbroker, who advanced 
loan on bond, was holder of instru- 


ment in due course. American Ry. 
Express Co. v. Friedman Loan & Mer- 
eantile Co., (Mo.App.) 260 S.W. 1008. 


80. Bashford-Burmister Co. v. 
Hammons, 2838 P. 926, 36 Ariz. 173. 


[a] Thus the fact that superin- 
tendent of banks knew deposit of 
bonds with bank to be used as col- 
lateral was ultra vires, did not pre- 
vent state from being holder in due 
eourse. Bashford-Burmister Co. vy. 
Hammons, 283 P. 926, 36 Ariz. 173. 

Notice to agent as notice to prin- 
ote generally see Agency §§ 542— 
552. 


SI. Cc. FF; Childs, & Co. vv. Haxris 


[eert. den 49 S.Ct.. 179, 278 U.S. 653; 
73 L.Ed. 563]; Commercial Union Ins. 
Co. v. Connolly, 235 N.W. 634, 183 
Minn. 1; Grosfield v. First Nat. Bank, 
236 P. 250, 73 Mont. 219. 


[a] Sufficiency of evidence.—Evi- 
dence held insufficient as matter of 
law to sustain claim to stolen liberty 
bonds as holder in due course under 
Minn. St. (1927) § 7095. Commercial 
Union Ins. Co.. v.:Connolly, 235, Nowe 
634, 183 Minn. 1. ‘ 


82. Grosfield v. First Nat. Bank, 
236 P. 250, 73 Mont. 219. 

83. American Ry. Express Co. v. 
Friedman Loan & Mercantile Co., (Mo. 
App.) 260 S.W. 1008. 

84 Grosfield v. First 
236 P. 250, 73 Mont. 219. 

85. Feil v. Wells, (Mo.App.) 268 
S.W. 893. . 

86. Barrett v. Greenhouse, 191 N. 
Y.S. 304 

87. Broughton vy. Hunter’s Bank, 
(Mo.App.) 264 S.W. 469. = 


[a] Bvidence.—In replevin against 
bank by subscribers to Liberty bonds, 


Nat. Bank, 


finding that it was not intention of | 


parties that title should pass until 
price should be paid, and that pay- 
ment had not been made, held sup- 
ported by sufficient evidence. 
Broughton v. Hunter’s Bank, 
App.) 264 S.W. 469. 


88. Moller v. Moller, 200 N.W. 362, 
184 Wis. 535 (holding also that com- 
plaint stated cause of action for 
breach of contract, and did not at- 
tempt to relitigate defendants’ right 
ot possession which had been de- 
termined in replevin suit). 


Conclusiveness of judgment: 


Generally see Judgments §§ 1282— 
1346. 


In_replevin see Judgments § 1375; 
Replevin §§ 326, 327. 
89. 
Use Stet. Lalo 


s@. Security Nat. Bank of Okla- 
homa City v. People’s Bank of Sulli- 
van, 230 S.W. 87, 287 Mo. 464. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(Mo. 


Act OSs April 24, 1917 (40. 


§§ 141-143] 


and make them negotiable.®! To render them nego- 
tiable, it is sufficient to use language conveying that 
idea,®? and it is not necessary that the instruments 
comply with state statutes specifying the requisites 
of negotiability.°2 A purchaser of stolen certificates 
has the burden of proving that it was a purchaser 
for value in due course without notice.?* The in- 
dorsement of a non-negotiable interim receipt creates 
no liability on the part of the endorser.®® 


{ 
War savings certificates and stamps. Under the 
statute authorizing the secretary of the treasury to 


issue war savings certificates in such form and sub- 


ject to such terms and conditions as he may pre- 
seribe,®® he has authority to provide, by regulation, 
for the registration of the certificates, that they shall 
be nontransferrable, and that the United States shall 
not be lable to the rightful owner of an unregis- 
tered certificate, if payment is made to another,?* 
and his regulations have the force and effect of 
law,®® and, under such regulations, the government 
is not required to pay or reissue lost unregistered 
certificates.°® Under the statute penalizing the al- 


91. Security Nat. Bank of Okla- 
homa City v. People’s Bank of Sulli- 
van, supra. 


92. Security Nat. Bank of Okla- 
homa City vy. People’s Bank of Sulli- 


van, supra. 96. 


UNITED STATES 


thereon, the fact that 
ward endorsed by defendant bank did 
not make it liable to plaintiff. 
v. National Bank of Seattle, 
498, 122 Wash. 269. 


Act Sept. 24, 1917, § 
as amended by Act Sept. 24, 1918, ¢ 
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teration of obligations of the United States,! the 
fraudulent alteration of such certificates or the 
stamps attached thereto, is an offense,? whether reg- 
istered or unregistered.* 


[§ 142] D. Rights and Remedies of Taxpayers. A 
taxpayer cannot sue to enjoin the execution of a 
federal appropriation on the ground that it is in- 
valid and will result in taxation for illegal pur- 
poses.* 


[§ 143] E. Frauds on Government.® By statute, 
it is an offense to falsify or conceal a material fact 
or make false or fraudulent statements or represen- 
tations or make or use false documents with the in- 
tent of cheating or defrauding the government.* 
While this statute originally applied only to offenses 
in connection with claims against the government, 
the provisions mentioned above, added by amend- 
ment, are not so limited but include all who cause 
pecuniary loss to the government.‘ Obtaining pos- 
session of nondutiable merchandise by withholding 
facts is not, however, a defrauding of the govern- 
ment within the statute.§ 


. . . But the relation of a taxpayer 
of the United States to the federal 
government is very different. His 
interest in the moneys of the treasury 
—partly realized from taxation and 
6 partly from other sources—is shared 
*| with millions of others, is compara- 
tively minute and indeterminable, and 


it was after- 


Bowie 
210) PR: 


c 56 


93. Security Nat. Bank of Okla- 
homa City v. People’s Bank of Sulli- 
van, supra. 


[a] Tlustration.—Interim  certifi- 
eates for liberty bonds, providing 
that, ‘‘Upon surrender of this interim 
certificate, the bearer hereof will be 
entitled to receive when presented 
definitive bonds in the amount of 
——- dollars, bearing interest from 
June 15, 1917. This certificate and 
all rights under and by virtue hereof 
shall pass by delivery’’—were nego- 
tiable instruments, and title to bonds 
called for passed by their delivery 
without indorsement, as _ provided 
therein, the same as a bond or note 
payable to _ bearer. Security Nat. 
Bank of Oklahoma City v. People’s 
Bank of Sullivan, 230 S.W. 87, 287 Mo. 
464. 


94. Security Nat. Bank of Okla- 
homa City v. People’s Bank of Sulli- 
van, supra. % 


{a] Evidence held to show that 
plaintiff was a purchaser for value in 
due course, without notice of any de- 
fect in the title of its vendors, and 
therefore the bona fide holder of the 
certificate in suit. Security Nat. Bank 
of Oklahoma City v. People’s Bank 
of Sullivan, 230 S.W. 87, 287 Mo. 
464. 


95. Bowie v. National City Bank 
of Seattle, 210 P. 498, 122 Wash. 269. 


[a] Thus, where plaintiff paid 
money to bank, which afterward 
failed, with which to purchase certifi- 
cates of indebtedness, and the bank 
received interim certificate payable 
to plaintiff and endorsed her name 


176 § 2 (81 USCA § 757). 


97. U.S. v. Janowitz, 42 S.ct. 40, 
257 U.S. 42, 66 L.Ed, 120; Brown v. 
White, 24 F.(2d) 392. 


98. Warren v. U. S., 68 Ct.Cl. 634 
Feert den 50 S.Ct. 346, 281 U.S. 739, 
74 L.Wd. 1154]. 


[a] Designation of beneficiary.— 
Where owner of war savings certifi- 
cates named beneficiary in accordance 
with treasury department regulations, 
owner’s executrix could not recover 
from government money represented 
by certificates, notwithstanding laws 
of devolution of property. Warren v. 
U. S., 68 Ct.Cl. 634 [cert den 50 S.Ct. 
346, 281 U.S. 739, 74 L.Ed. 1154]. 


Departmental regulations generally 
see supra § 33. 
99. Mandelbaum v. U. S., 46 S.Ct. 


185, 270 U.S. 7, 71 L.Ed. 448 [aff 298 
F. 295]. 


1. Cr. Code § 148 (18 USCA § 262). 


2:5 UNS. vo Sacks, 42) S:Ct.,.38,..257 
U.S. 37, 66 L.Ed. 118; Brown v. White, 
24 F.(2d) 392. 


What constitutes alteration see 
Counterfeiting § 21. 

3. Rossi v. U. S., 278 F. 349. 

4 Commonwealth of Massachu- 


setts v. Mellon, 43 S.Ct. 597, 601, 262 
U.S. 447, 67 L.Ed. 1078 [aff 53 App. 
D.C. 47, 288 F. 252). 


“The interest of a taxpayer of a 
municipality in the application of its 
moneys is direct and immediate and 
the remedy by injunction to prevent 
their misuse is not inappropriate. 


the effect upon future taxation, of eny 
payment out of the funds, so remote, 
fluctuating and uncertain, that no 
basis is afforded for an appeal to the 
preventive powers of a court of 
equity.” Commonwealth of Massa- 
chusetts v. Mellon, supra. 


[a] Thus (1) taxpayer or citizen 
may not sue to enjoin payment of 
funds appropriated for salaries of 
chaplains of congress, army, or navy. 
Elliott v. White, 57 App.D.C. 389, 23 
F.(2d) 997 (2) Taxpayer’s suit to 
enjoin enforcement of act providing 
for adjusted compensation for war 
veterans (Act May 19, 1924, 38 USCA 
§ 421 et seq) is not maintainable. 


Wheless v.. Mellon, 56 App.D.C. 98, 
10 F.(2d) 893. 
5. Frauds in connection with 


claims see infra §§ 169-173. 


Conspiracy to defraud the United 
States see Conspiracy §§ 35-42. 


6. Cr. Code § 35, as amended (18 
USCA § 80). 


[a] Amendment.—Cr. Code § 35, 
as amended (18 USCA § 80), punish- 
ing concealment or fraudulent state- 
ments for purpose of defrauding gov- 
ernment, held not in pari materia 
with statute punishing concealment 
of property or falsification of taxpay- 
er’s books in connection with com- 
promise (26 USCA § 2616) so as to be 
amended thereby. Capone v. U. S., 51 
F.(2d) 609, 76 A.L.R. 1534 [cert den 
52 S.Ct. 44, 284 U.S. 669, 76 L.Ed. 566]. 


7. Capone v. U. S., supra. 


s. -U. S. vo Cohn; 46 S.Ct 251,527, 
U.S. 339, 70 L.Ed. 616. 
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UNITED STATES 


[§§ 144-145 


VII. CLAIMS BY UNITED STATES 


[\ 144] A. In General, 


as a creditor, the government, with 


its statatory right to priority of payment,® stands in 
as other ereditors,!® 
bonnd by laws relating to the remedies of ereditors.!! 
It is not entitled to interest on an item in its favor 
where 
no expectation of payment before settlement of the 
A fund whieh will become 
lately due the United States as stockholder on liq- 
widathion of a government owned corporation may 
of an equitable assignment.'§ 
gress cannot create damages to be recovered by the 
United States by suit,t* or eause acts to be wrongs 


mueh the same light 


in an unsettled mutual account 


whole account! 


be the subjeet 


to the United States which are 

9 See infra § 145, 

10, See UL S. vy. Tetlow, 28 F.Cas. 
No. 16,456, 2 Lowell 159 (United 
States subject to statute as to Im- 
prisonment for debt). 


Compromise of claims see infra § 
147, 


1. 6UL oS. ow Tetlow, 28 F.Cas.No. 
16,456, 2 Lowell 159 Loverr by impli- 
oation U. S. vw Hewes, 26 B.Cas.No, 


1,889, Crabbe $07, 4 Pa. LJ. 368). 


ta] Thus the United States as 
DlainthY in an aetion is not exempt 
under the common law or acts of con- 
gress from the provisions of the act 
of March 38, IS67T (QS USCA S$ S43- 
$45), which adopts the modifications, 
conditions, and restrictions on im: 
prisonment for debt then existing by 
state laws, and the course of proceed- 
ing which may be subsequently Adopt- 
ead, U. S. vi. Tetlow, 88 F.Cas.No. 


16,486, 2 Lowell 159 Loverr by impli- 
eation UL S. vo Hewes, 26 F.Cas.No. 
15,859, Crabbe $07, 4 Pada. 358]. 
12) )«=—Standard Steel Car Coa. vy. U. 
67 CeCl 445, 
is RP. De Ronde & Co vU Ss. 


Sugar Wqualization Board, 299 EF, 659 
LafY 7 EV(Qa) QS8T Coert ger 46 S.Ct. 107, 
BEY ULS, 4S, TO LWa. 400)] Chund held 
in effect assigned by resolution of 
Congress authorizing President to re- 
quire board to pay losses for which 
government morally responsible). 


Assignability of money to become 
auo yenerally see Assignments S$ $l- 
43, 

1. =U. S. v. Union Pac R. Co, 
BE.Cas.No. E6598, 11 Blateht, $85 
BS US, 569, 25 Ld. 149). 


[a] Thue, the regulation pre- 
scribed by the act of Mareh $8, 1873 C17 
UL So St at L. 609), for the conduct of 
the suit in equity thereby authorized 
to be brought by the United States 
against the Unien Pacific Railroad 
Company so far as they attempt to do 
so are void, U. S. wo Union Pac R, 
Co, BS BKCas.No. 16,698, 11) Blateht. 
38d taf NS U.S. 569, 25 La, 143), 


1s GW Ss Pao R. Co., 
supra, 


28 


tal ff 


ve. Union 


+ 


& UW. S. v. Stansbury, 1 Pet. 
S.) 8578, t Wad. 267. 
lv. Priority: 
proceedings 
limitation of 
$ 117? 
Of claim on 
supra § 112. 


ae 


CU. 


by shipowner for 
liability see Shipping 


In 


contractors bond see 


In regard to its status 


the exeeption of 


and is 


there was 


ereditor.t§ 


abso- 


insolvent.?? 
Con- 


in their nature 


On torfeiture of vessel for violation 


of shipping regulations see Ship- 

ping § 57. 

18. Piedmont Corporation Vv. 
Gainesville & N. W. R. Co., 30 F.(2d) 
525; Equitable Trust Co. of New 
York vy. Connecticut Brass & Mfg. 
Corporation, 290 FE. 12; U. S. v. Hea- 
ton, 128 F. 414, 63 C.C.A. 156. 

[a] Right depends on acts of con- 


gress.—Liberty Mut. Ins. Co. v. John- 
son Shipyards Corporation, 6 F.(2d) 
752 [aff 300 F. 952, and aff sub ‘nom. 
Stripe v. U.-S., 46 S.Ct. 182, 269 U.S. 
503, 70 L.Ed. 379]; State v. Wibaux 
County Bank of Wibaux, 281 P. 341, 85 


290 


Mont, 582 [cert den 50 S.Ct. 239, 281 
U.S. 725, 74 L. Hd. 1142]; People’s Nat. 
Bank v. ‘Corse, 182 S.W. 917, 133 Tenn. 
720, 

[b] Thus, (1) as the statutes 


which provide that debts due the 
United States shall have priority in 
the administration of the estates of 
insolvents does not give such priority 
against sureties of debtors, the right 
to priority does not exist. U. S. v. 
Heaton, 128 F. 414, 638 C.C.A. 156. (2) 
Where there are claims against a con- 
tractor for the construction of a pub- 
lic work of the United States and the 
sureties on his bond, under 
of Aug. 18) 1894 (38 U.S. St. at LL. 
278), in favor of the United States, 
and also of individuals supplying 
labor or materials, aggregating a sum 
in excess of the penalty of the bond, 
the equitable rule of pro rata dis- 
tribution will be applied, and no prior- 
ity will be given to the United States, 
or to any individual creditor by rea- 
son of his having first commenced 
suit. American Surety Co. v. Law- 
renceville Cement Co., 96 F. 25 


19. SpOrane. County v. U. S., 49 S. 
Ct. $21, 279 U.S. 80, 72 L.Bd. 621 [aff 
ub nom. Exchange Nat. Bank of 
pokane v. U. S., 265 P. 722, 147 Wash. 
176, 62 A. L. R. 189]. 


80. Spokane County v. U. S., supra. 


2l. U.S. Rev. St. $$ 3466, 3467 (81 
USCA $$ 191, 192), derived from Act 
March 3, 1797, ¢ 20 (1: U. S. St. at LZ. 
515); Att March 2, 1799) ec 22 Gi-U. 
S. St. at L. 676). See In re Gregory’s 
Bstate, 11 Phila. (Pa.) 126, 2 Wkly.N. 
Cc. 480 (giving claim preference). 


[a] Provisions of statute.— 
“Whenever any person indebted to 
the United States is insolvent, or 
whenever the estate of any deceased 
debtor, in the hands of the executors 
or administrators, is insufficient to 
pay all the debts due from the de- 
ceased, the debts due to the United 
States shall be first satisfied; and the 


wrongs to another. 
imprisonment for a debt due the United States does 
not discharge a surety from hability for the debt.+® 


[§ 145] B. Priority of Government as Creditor.17 
In the absence of statutory provision the United | 
States is not entitled to priority or preference asa _ 
But the United States has power to 
give its debts priority over other debts,1® includ- 
ing debts due to a state,?° and by statute the United 
States has priority in the payment of the debt of an 
The statute is valid,?? and should be 
liberally econstrued,?* or, in other words, should 
receive a fair and reasonable interpretation,?* and 
the priority thereby given cannot be impaired or — 
superseded by state laws,?° and the burden of proof — 


the act’ 


The release of a debtor from 


priority established shall extend as 
well to cases in which a debtor, not 
having sufficient property to pay all 
his debts, makes a voluntary assign- 
ment thereof, or in which the estate 
and effects of an absconding, con- 
cealed, or absent debtor are attached 
by process of law, as to cases in which 
an act of bankruptcy is committed.” 
Rev. St. § 3466 [31. USCA § 191]: 
“Every executor, administrator, or as- 
Signee, or other person, who pays any 
debt due by the person or estate from 
whom or for which he acts, before 
he satisfies and pays the debts due to 
the United States from such person 
or eState, shall become answerable in 
his own person and estate for the 


debts so due to the United States, or > 


for so much thereof as may remain 
due and unpaid.” Rev. St. § 3467 [31 
USCA § 192]. 


[b] Retroactiveness.—(1) Not ap- 
plicable to debts due before its pas- 
sage. U.S. v. Bryan, 9 Cranch (U.S) 
374, 375, 3 L.Ed. 764. (2) Statute ap- 
plies whether debt arose before or 
after act. Com. vy. Lewis, 6 Binn. 
(Pa.) 266. 


22. U.S. v.-Hisher,, 2. Cranch Ge 
S.) 358, 2 L.Ed. 304; Com. v. Lewis, 
pci mek rad 266; U.S. v. Clason, 4 


23. Bratawelt v. U. S. Fidelity & 
Guaranty Co., 46 S.Ct. 176, 269 U.S. 
483, 70 L.Ed. 368 [aff 299 F. 705 (aff 
295 F. 331)]; Hatch v. Morosco Hold- 
ing Co., 56 F.(2d) 640 [aff 61 F.(2d) 
944 (cert den sub nom. Irving Trust 
Co... VU S753 S:Ct. 4047 288 uess 
613, 77 L.Ed. ——)]; Union Indemnity 
Co. v. Florida Bank & Trust Co., 48 
F.(2d) 595 [rev on other grounds 55 
F.(2d) 640 (cert den 53 S.Ct. 6, 287 
U.S. 600, 77 L.Ed. ——)]; Bliss v. U. 
S., 44 F.(2d) 909 Taft 40 F.(2d) 935]; 
U. S. ex rel. Ray v. Porter, 24 F.(2d) 
139; U. So v.. People’s Trust: Co: 
F.(2d) 487 [vacated 23 F.(2d) 381]; 
Andrew v. Crawford County State 
Bank of Denison, 224 N.W. 499, 208 
Iowa 1248 [cert den 50 S.Ct. 239, 281 
U.S. 725; 74. Likid, 114235. State 
Thurston State Bank, 237 N.W. 293, 
121 Neb. 407; In re Stiles’ Estate, 215 
N.Y.S. 134, 126 Misc. 715. 


24. U. S. v. State Bank of North 
Carolina, 6 Pet. (U.S.) 29, 8 L.Ed. 308. 


25. U.S. v. State of Oklahoma, 43 
S.Ct. 295, 261 U.S. 253, 67 L.Ed. 638; 
U. S. v. Bliss, 40 F.(2d) 9385 [aff 44 F. 
(2a) 909]; State v. Thurston State 
Bank, 237 N.W. 293, 121 Neb. 407. 


[a] Its construction cannot de- 
pend on the provisions of any par- 
ticular statute of a state, which does 


or later cases, developments and changes in the law see Annotations, same title and section number. 


§ 145] 


is on those claiming exemption from the statute.?°® 
as used in the statute means 
all the property which the debtor possesses.?* 
statute applies to all indebtedness due the United 
States,?® unless exciuded by some other statute,?® 
and to all debtors,*® and to all property of the 
debtor,* and the right of priority exists whether 
the insolvent be principal or surety, or be solely or 
only jointly liable, and it is immaterial where the 
It does not, however, 
ply to an insolvent national bank.** 
attaches at the instant of an act of bankruptey,*+ 
but the statute does not vest the debtor’s property 
in the United States,*° or give the government a 
not destroy a prior legal 


The word “property” 


debt was econtracted.*? 


len thereon,?® and does 


not fall within its very terms. U. 
S. v. McLellan, 26 F.Cas.No. 15,698, 
3 Sumn. 345. 


[b] MWustration.—Claim of the 
United States on a recognizance en- 
tered into by a company for the ap- 
pearance of a defendant in criminal 
proceedings is entitled to priority 
over all other claims, where the sure- 
ty company became insolvent after 
‘entering into the recognizance, but 
before the defendant had failed to ap- 
pear, regardless of whether the claim 
on the recognizance had matured at 
the time of the entry of the insol- 
vency order, within the meaning of 
the New York law. In re Casualty Co. 
of America, 187 N.Y.S. 849, 196 App. 
Div. 175 [aff sub nom. In re People,.by 
Phillips, 134 N.E. 571, 232 N.Y. 559]. 


26. U.S. v. People’s Trust Co., 17 
F. (2d) 437 [vacated 23 F.(2da) 381]. 


27. U.S. v. Hooe, 3 Cranch (U.S.) 
fe; Ol, 2-1. Bd. 370. 


28. Piedmont Corporation 
Gainesville & N. W. R. Co., 30 F. (24) 
525. 


[a] Taxes are included. Price v. 
Us: 46 S'Ct. 180/-269°U.S.492,- 70 1. 
Ed. 873 [aff sub nom. Mears v. Gid- 
ding & Co., 6 F.(2d) 758]. 


[b] Equitable debts as well as 
legal are included. Howe vy. Sheppard, 
12 F.Cas.No. 6,772, 2 Sumn. 133. 


{c] Implied obligations.—One re- 
ceiving public money without right 
knowing it to be such is indebted to 
the United States on an implied ob- 
ligation to return it within the mean- 
ing of the statute. Bayne v. U. S., 93 
U.S. 642, 23 L.Ed. 997. 


, Claims allowable in receivership 
proceedings see Receivers § 407. 


29. See cases infra this note. 
[a] Federal operation of rail- 
roads.—(1) Under Fed. Control Act 


§ 10, director-general is not entitled 
to assert governmental priority over 
other creditors on claims arising out 
of governmental operation of rail- 
roads. Mellon v. Michigan Trust Co., 
AG °SeCt blll, 271 ULS: 236, 70 L.d..924 
{aff 2 F. (2a) 194 (cert gr 45 S.Ct. 507, 
267 U.S. 591, 69 L.Ed. 802)]. (2) 
Though United States, in taking over 
and operating railroads, acted in 
sovereign capacity, rights of director- 
general as to priority of claims aris- 
ing out of operation rests on statutory 
provisions, and not on sovereign pre- 
rogative. Mellon vy. Michigan Trust 
Co., supra. 


{b] Under Merchant Marine Act 
1920, § 30, subs M, head taxes on im- 
migrants brought in by a_ vessel, 
which by Immigration Act Febr. 20, 
1907, § 1, as amended (8 USCA §8 132), 
are made a lien on the vessel, are en- 
titled to priority over a mortgage, on 


UNITED STATES 


The 


of the assigned 


ap- 
The priority 


sale of the vessel in admiralty pro- 
ceedings, by virtue of Rev. St. § 3466 
(31 USCA § 191) giving priority to 
debts due the United States; but 
such priority does not extend to penal- 
ties incurred by the vessel for failure 
to provide required space for passen- 


gers carried. The Melissa Trask, 285 
1a Gost 
30. Harrison v. Sterry, 11 F.Cas. 


No. 6,144, Bee 244 [aff 5 Cranch 289, 
gene 104]; U.S. v. Clason, 4 S.C.L 


_ [a] Wonresident debtors are with- 
in the statute if they have property 
within the jurisdiction of the courts 
of this country and they cannot de- 
feat the government’s right of prior- 
ity by conforming to the bankruptcy 
laws of a foreign country. Harrison 
v. Sterry, 11 F.Cas.No. 6,144, Bee 244 
[aff 5 Cranch 289, 3 L.Ed. 104]. 


Si.” HunterLv. U.S:, 5 Pet. .(U.S.) 
173, 8 L.Ed. 86 (right existed with re- 
gard to money subsequently realized 
on a contingent claim included in the 
assignment). 


32. Lewis v. U. S., 92 U.S. 618, 23 
L.Ed. 513. 


33. Cook County Nat. Bank v. U. 
S$. 2).8:Ct.1 561-107 U.S: 445, 27 L.bd. 
537 [rev 25 F.Cas.No. 14,853, 9 Biss. 
55, 8 Reporter 198]. 


[a] Reason for rule.—The Nation- 
al Banking Act is a separate act by it- 
self, neither limited nor enlarged by 
other statutory provisions with re- 
spect to demands against insolvents 
or their estates, and it gives no pref- 
erence to any claim except for moneys 
to reimburse the United States for 
advances in redeeming notes. ‘This 
view of the National Banking Act was 
not affected by the subsequent enact- 
ment of the Bankrupt Act of 1867, 
giving priority to the demands of the 
United States against the estates of 
bankrupts. Cook County Nat. Bank v. 
Wr Secu: Cla. DON One Wasa 44 Ome lees 
Ed. 537 [rev 25 F.Cas.No. 14,853, 9 
Biss. 55, 8 Reporter 198]. 


Priority of claims against insolvent 
national banks see Banks and Bank- 
ing § 846. 


34. U.S. v. Marshal of District of 
North Carolina, 26 F.Cas.No. 15,727, 2 
Brock. 488. 


35. U.S. v. Cochran, 25 F.Cas.No. 
14,821, 2 Brock. 274. 


[a] Payments by debtor.— Where 
before making transfer for benefit of 
creditors debtor delivered money to 
his sureties who paid it to the gov- 
ernment, the sureties’ obligation to 
the government was thereby dis- 
charged. U. S. v. Cochran, 25 Fed. 
Cas.No. 14,821, 2 Brock. 274. 


36. U.S. v. State of Oklahoma, 43 
S.Ct. 295, 261 U.S. 253, 67 L.Ed. 638; 
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lien,?7 or a bona fide conveyance, made before an 
insolvency be declared according to law,** and does 
not give a priority out of the real estate, or the 
proceeds of the real estate, belonging to or vested 
in the heirs of the debtor.*® 
applies only to funds available for the payment of 
debts of the insolvent.*° 
comes a purchaser from the assignees of a portion 


The right of priority 
Where the government be- 


property, it may set off against 


payment of the purchase-money a portion of its de- 
mand against the insolvent, ‘notwithstanding the de- 
mand is denied by the insolvent.*! 


Nature of insolvency or transfer creating right 
of priority. The word “insolvency” in the statute 
means a legal insolvency,*? and the United States 


People’s Nat. Bank v. Corse, 182 S.E. 
SLI- uss Tenn 7202 


37. Brent v. Washington Bank, 10 
Pet... (US:). 2996, OL. Bada S475 Us save 
Hack, 8 Pet. (U.S.) 271, 8 L.Ed. 941; 
Conard v. Atlantic Ins. Co., 1 Pet. 
(U.S.) 386, 7 L.Ed. 189; Thelusson 
v. Smith, 2 Wheat. (U.S.) 396, 4 L.Ed. 
anes) WW ISN Vacklooe, jo Cranch, Gus) Milos 
2 L.Ed. 370; U. S. v. American Surety 
Col 35 VE 86 «CC Ati oon mdi Saye 
Delaware Ins. Co., 25 F.Cas.No. 14,942, 
4 Wash. 418; U. S. v.. Mechanics’ 
Bank, 26 F.Cas.No. 15,756, Gilp. 51; 
U. S. v. McLellan, 26 F.Cas.No. 15,698, 
3 Sumn. 345; —Ui- S..v. :Sherift- of 
Charleston, 27 F.Cas.No. 16,276, Bee 
196; U. S. v. Wilkinson, 28 F.Cas.No. 
16,695, 5 Dill. 275; U. S. v. Hawkins, 
4 ' Mart.N.S. (La.) SAT ee MES: mews 
Nicholls, 4 Yeates (Pa.) 251 [error 
dism 4 Wheat. (U.S.) 311, 4 L.Ed. 
578]. 

[a] Lien of attachment.—(1) The 
United States has no such priority 
over other creditors of its debtors as 
to entitle it to a prior satisfaction, by 
attachment and levy, over prior at- 
taching creditors. Ute SF ve anal 
Bank, 25 F.Cas.No. 14,715, 3 Story 79. 
(2) ‘An attachment is not such a lien 
as is superior to the right of the 
United States. U.S. v. Clason, 4 S.C. 
L. 118. (3) Priority given United 
States supersedes foreign attachment 
laid on the property as lien of such 
attachment is of a special nature and 
liable to be defeated. Willing v. 
Bleeker, 2 Serg.&R. (Pa.) 221. 


38. U.S. v. State of Oklahoma, 43 
S:€t. 295, 261 U:S., 253) 67 Liddy 638= 
Thelusson v. Smith, 2 Wheat. (U-S.) 
396, 4 L.Ed. 271; Otis v. Warren, 16 
Mass. 53. 


39. U. S. v. Crookshank, 1 Edw. 
CNIS eros 

40. In re Holmes Mfg. Co., 19 F. 
(2d) 239; Kennebec Box Co. y. O. S. 
Richards Corporation and U. S. v. 
Johnson, 5 F.(2d) 951. 


[a] Partnerships.—The priority of 
the United States does not extend so 
as to take the property of a partner 
from the partnership effects to pay 
a separate debt due by such partner 
to the United States, when the part- 
nership effects are not sufficient to 
satisfy the creditors of the partner. 
WueSiev lack, SiPetyiCULSa) aia, 
L.Ed. 941. 


Priority of receivership expenses 
see Receivers § 424. 


41. Allen v. U. S., 17 Wall. 
20K wo Mid So boyesi Otel ge: 


42. Thelusson v. Smith, 2 Wheat. 
(U-S:) 396, 4 L.Ed. 271. 


[a] What constitutes legal in- 
solvency. — Conveyance of debtor’s 
property to trustees to pay debts at 
time when debtor is unable to pay his 


(U.S.) 
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has no preference except in the case of an insolvency 
arising in one of the ways indicated in the statute, 
as by assignment, attachment, or act of bankruptcy, 
mere inability on the part of the debtor to pay all 
his debts being insufficient,#? and the insolvency 
must be manifested by overt and notorious act,** 
and the debtor must be divested of his property,*® 
and no evidence can be received of the debtor’s in- 
solvency, unless he has been divested by one of the 
modes mentioned in the statute.*® The assignment 
must be a general and not a partial assignment,** 
but the omission of a small portion of the assignor’s 
property by mistake,** or for the purpose of evad- 
ing the act,*® or the assignment of all of the prop- 
erty by different assignments, 50 does not defeat 
the right to priority; and the ‘assignment need not 
be for the benefit of all ereditors.°! An assign- 
ment is no less a voluntary assignment because a 
creditor gave up his intention to levy in considera- 
tion thereof.°2 An assignment by partners of all 
their effects for the payment of their debts, for which 
the partnership estate is madequate, is an act of 
insolvency, which will give the United States prefer- 
ence in the payment of debts against the firm or 
its members ;°? 
erty and the property of one only of the partners 
does not establish insolveney of the firm, which will 
entitle the United States to priority.°* An attach- 


debts is a legal insolvency and gives 47. 


UNITED STATES 


but the assignment of firm prop- | 


U. S. v. Howland, 4 Wheat. (U. 


ment which is ‘withdrawn by consent of creditors 
without any proceedings under it does not give the 
United States any right of priority.°> Questions 
as to the application of the statute to equity re- 
ceiverships are elsewhere diseussed.°® 


Liability of transferee. When the debtor becomes 
divested of his property in one of the ways specified 
in the statute, the person vested thereby becomes 
a trustee for the United States and is bound to pay 
the debt of the United States first,°" and the United 
States ean bring an action of assumpsit against the 
assignee for moneys received by him under the as- 
signment,°® and trustee process lies against the as- 
signee in favor of the United States.°® The as- 
signee is not, however, liable until he has notice of 
the debt to the United States,®° although such no- 
tice need not be given by the United States but 
must be such notice as is sufficient to put a prudent 
man on inquiry.®? 


Rights of surety paying debt. It is provided by 
statute that when the principal in any bond given 
to the United States is insolvent and the surety 
pays the money due on the bond he shall have like 
priority as is given to the United States.®2 The 
right of the surety thereunder exists only where the 
facts fall strietly within the provisions of the stat- 
ute,®°* and the surety has no right of priority when 


strued as one transaction, in reference 


the right of priority. Thelusson_v.|S.)_ 108, 4 L.Ed. 526; U.S. v. Clark,| to the claim of the United States for 
Smith, 2 Wheat. (U.S.) 396, 4 L.Ed. | 25 F.Cas.No. 14,807, 1 Paine 629; U.S.| priority of payment, although, if one 
271. MB nae Lap Ee Bovae Ne: Hee 3 ace has paid all the United States’ 
‘ e Sumn,. 345; «_S. v. Mott, -Cas.| debt, it is entitled to contribution 
Insolvency defined see Insolvency §| No, 15,826, 1 Paine 188; U. 8. v. Wood, | from the other. Des v. Kintzing, 
1.et. seq: a ROS Si a Enea v.| 2 Serge.&R. (Pa.) 326 
S. State of Oklahoma, 43 ias, 1 N.Y. 201, 4 How.Pr. 291, How. is 
S.Cr 295, 261 US 353, 67 Ld. 638;|A.Cas. 509 [rev 10 Paige ' 445]; si6'f Pdine dese 
Nolte v. Hudson Nav. Co. 8 F.(2d)| Marshall v. Barclay, 1 Paige (N.Y.) ; ae : 
859; Davis v. Miller-Link Lumber Co., et agai v. Rankin, 3 Johns, (N. 52. U. S. v. Mott, supra. 
296 F. 649; Equitable Trust Co. of | Y.) 369. 53. U.S. v. Shelton, 27 Cas.No. 16,- 
New York v.. Connecticut paper es iS [a] Burden of proof.—If an as-| 272, 1 Brock. 517. 
Mfg. Corporation, 290 F. 712; Thellu-| signment for the benefit of creditors “ 2 
son v. Smith, 23 F.Cas.No. 13,878, Pet. does not on its face appear to be gen- ic U. S. vy. Couch, 25 F.Cas.No. 
C.C. 195 [aft 2 Wheat. ae 4 L.Ed. eral, the onus probandi is on the 14,874. 
271]; U. S. v. Clark, 25 F. rank 9-| United States to prove that it is to in-| 55. McLean vy. Rankin, 3 Johns. 
14,807, 1 Paine 629; Smith v. Tinker,| sure its priority. U.S. v. Clark, 25 F.| (N.Y.) 369. 
2 Day (Conn.) 236; State v. Wibaux) Cas.No. 14,807, 1 Paine 629; U. S. ; 
County Bank of Wibaux, 281 P. 341,/y Langton, 26 F.Cas.No. 15,560, 5 56. See Receivers §§ 407, 413. 
85 Mont. 532 [cert den 50 S.Ct. 239,) Mason 280; U. S. v. Wood, 28 F.Cas. 57. U.S. v. State of Oklahoma, 43 
281 U.S. 725, 74 L.Ed. 1142]; Gal-| No, 16,755. S.Ct. 295, 261 U.S. 253, 67 L.Ed. 638. 
lagher v. Davis, 2 Yeates (Pa.) 548. Beaston v. Farmers’ Bank, 12 Pet. (U. 
48. - U. S. v. Langton, 26 F.Cas.No.|S.) 102, 9 L.Ed. 1017; S. v. Amory, 


[a] Liguidation of bank.—United 
States is entitled to priority in pay- 
ment of claim against insolvent state 
bank, who committed act of bank- 


49. 
North Carolina, 


15,560, 5 Mason 280. 


U. S. v. Marshal of District of 
26 F.Cas.No. 15,727, 


24 F.Cas.No. 14,443, 5 Mueow 455. 


58. U.S. v. Clark, 25 F.Cas.No. 14,- 
807, 1 Paine 629. 
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ruptcy, when estate ne in control of 
liquidating officer. S. v. Bliss, 40 
F.(2d) 935 [aff 44 F. (@a) 909]. 


44. U. S..v. King, 26: F.Cas.No. 
15,536, Wall.Sr. 13; Bartlet v. Prince, 
9 Mass. 431 [aff 8 Cranch (U.S.) 431, 
3 L.Ed. 614]; Marshall y. Barclay, 1 
Paige (N.Y.) 159. 


45. Conard v. Atlantic Ins. Co., 1 
Petry VCO {She s86) Wel. Hae) 89; In sre 
Cc. J. Rowe & Bros., 18 F.(2d) 658. 


[a] MDlustration.—Where a state 
legislature authorizes'a bankrupt cor- 
poration to elect trustees for the pur- 
pose of collecting the funds and dis- 
charging its debts, it is not an assign- 
ment enabling the United States to 
claim priority in payment of debts. 
Beaston v. Farmers’ Bank, 12 Pet. 
(U.S.) 102, 9 L.Hd. 1017. 


46. Beaston v. Farmers’ Bank, 
supra; Conard v. Atlantic Ins, Co., 
1 Pet. (U.S.) 386, 7 L.Ed. 189. 


2 Brock. 488. 


[a] Determination of intent. 
Whether the property of a debtor of 
the United States, which is omitted in 
a deed, which otherwise would create 
a legal insolvency, and therefore give 
the United States a right to priority, 
be so inconsiderable as to evidence an 
intent to evade the act giving the 
United States priority of payment, 
is a question which must be referred 
in every case in which it arises, to the 
sound discretion of the court. U. S. 
v. Marshal of District of North Caro- 
lina, 26 /FiCas.No...15,727,% 2°) Brock. 


50. U. 
(La.) 262. 


[a] Construction as one transac- 
tion.—If an insolvent make an as- 
signment of part of his estate for the 
benefit of creditors, and at another 
time another part for the same pur- 
pose, such assignments are to be con- 


Siovs Us SecBankes (Rob: 


59. U.S. v. Langton, 26 F.Cas.No. 
15,560, 5 Mason 280. 


60. U.S. v. Clark, 25 F.Cas.No. 14,- 
807, 1 Paine 629. sas 


61. U. S. v. Clark, supra. 

62. Rev. St. § 3468 (31 USC 
Gs ( SCA § 

63. American Surety Co. vy. Akron 
Sav. Bank Co., 27 Ohio Cir.Ct. 586; 
U.S. Bidelity & Guaranty (Coussve 


Porter, 3 F.(2d) 57 (denying prefer- 
ence where state finance commission- 
er did not take charge of affairs of 
bank under an assignment). 


[a] Payment to government.— 
Surety on bond of depositary in which 
trustee in bankruptcy deposits funds 
which makes Rayment to trustee on 
insolvency of the depositary does not 
make payment to the government so 
as to be entitled to preference. Amer- 
ican Surety Co. v. Akron Savy. Bank 

o., 27 Ohio Cir.Ct. 586. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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the government has none.*¢ When the amount of 
the bond is insufficient to pay the government’s debt, 
the surety is not entitled to share equally with the 
United States in the assets of the principal.*® 


Ship mortgages. Under the statute giving mort- 
gages on vessels, on compliance with the require- 
ments of the statute, the status of a preferred mort- 
gage,°° a mortgage given the United States is enti- 
tled to such preferred status. 


[§ 146] C. Recovery of Money Paid under Mis- 
take, through Fraud, or in Violation of Law.°* The 
United States may recover moneys paid by the er- 
rors of their disbursing officers,°® as much where 
the error is one of law as of fact,’?° provided only 
the moneys belonging to the United States ex equo 
et bono,’+ and may recover money paid in viola- 
tion of law,‘? or obtained through fraud;*? and 
long continuance of illegal payments does not pre- 
vent recovery.‘* But money paid by authority of 
a specific appropriation of congress,’® or paid with 
full knowledge of the facts,7® cannot be recovered 
back. The equitable rules governing others seek- 
ing to recover back money paid under a mistake 
of fact,’” apply to the United States,78 and it can- 
not recover if through its failure to give notice of 


64. People’s Nat. Bank v. Corse, 


182 S.W. 917, 133 Tenn. 720 (where at- | law, 


UNITED STATES 


bursing officers whether 
when it is equitably entitled to 


[65 C.J.] 1871 


the discovery of the mistake defendant has lost 
his remedy over.?® 


[§ 147] D. Compromise and Release of Claims. 
Like other ereditors, the government may compro- 
mise claims it holds against its debtors, and is bound 
by a compromise entered into by the proper officer,®° 
and the government may compromise a suit, and re- 
ceive real and personal ‘property i in discharge of the 
debt, in trust, and sell the same;*! but the govern- 
ment is not. bound by a compromise made without au- 
thority of law.$? Like other attorneys,** the United 
States district attorney has no power to compromise 
a claim of the United States in suit;** and it is 
specifically provided in regulations established by the 
solicitor of the treasury, and approved by the attor- 
ney-general, that no district attorney shall agree to 
take a judgment or.decree for a less amount than 
is claimed by the United States, without express 
instructions from the solicitor of the treasury, unless 
special circumstances exist.25 Where a release is 
given to a debtor of the United States by the head 
of a department under statutory provision, it has 
the same effect, and is subject to the same legal con- 
sequences, as an ordinary release from a debtor to 
a creditor.*° 


of fact or, L.Ed. ——] (so holding though con- 


tractual relations were involved). 


tachment was not sequestration of 
property for distribution). 


65. U. S. v. National Surety Co., 
4S Ct, 295 .254-U.S. 7%, 65 Tu.ed. 143 
[rev 262 F. 62]. 


66. See Act June 5, 1920, ec 250 § 
30 subs D [46 USCA § 922]; and 
Shipping § 130. 


67. The Northern No. 41, 297 F. 
343. 
[a] Reason for rule.—While the 


United States is not a “citizen of the 
United States,’ within the meaning 
of the statute, under the rule that the 
sovereign may take the benefit of an 
act, though not named therein, the 
United States may have the status 
of a preferred mortgagee. The North- 
ern No. 41, 297 F. 343. 


68. Recovery of compensation paid 
officer see supra § 50. 


69. Bayne v. ws S., 93 U.S. 642, 23 
ee OO nt ice San Vin ‘Great Northern 
Ry. Co., Bq F.(2d) 385 [aff 53 S.Ct. 
OS HS ADESS CE ein GAs Oy en Os 
v. Kerr, 196 F. 503; U.S. v. Saunders, 
79 EB. 407, 24 C.C.A. 649; Cosgrove v. 
Un s:j;0L C&C 232-0 Whitey. W.:S8-38 
App.D.C. 131. 


[a] Thus, (1) money paid to a 
eontractor for carrying mails under 
an order for an assumed increase in 
distance, when in fact there was no 
increase, may be recovered _ back. 
WoOsszrove Ve Ua SylelPOuOl, 332)- (2) 
The United States can recover from 
a government contractor an overpay- 
ment made by it to the contractor on 
a final settlement after rescission, 
where the overpayment was made 
through fraud or mistake, since no 
officers of the government have power 
to make a settlement other than one 
unaffected by any taint or infirmity. 
Ohio Sav. Bank & Trust Co. v. Willys 
Corporation, 287 F. 939. 


[b] Bstoppel by action of officers. 
—The United States may recover 
money paid through errors of its dis- 


\ 


the same, and cannot be estopped to 
maintain an action therefor by any 


action of its officers. U. S. v.Kerr, 
1916 FS -5 03. 
70! /OiSov. Kerr, Jsuprae ©. -S. -v: 


Saunders, 79 F. 407, 24 C.C.A. 649. 


fa) Erroneous construction of 
statute.—Generally, in absence of 
statute, United States is not bound 
by official’s mistaken construction of 
act of congress, and may recover 
money paid pursuant to such con- 
struction. U. S. v. Great Northern 
Ry. Co:7. 50 thetad)) Sep Latt 53. S:' Ct. 
28,.287 U.S. 144, 77 L.Hd. 223]; U.-S. 
v. Gillmore, 189 F. 761. 


71. U.S. v. Saunders, 79 F. 407, 24 
CiC.A. 649. * 


72. Heidt: v. U. 7S. .56.F.(2d), 559 
eet den 53 S.Ct. 8, 287 US. COL. 7 
L.Ed. ——]; Baxter v. U. S., 32 Ct.Cl. 


75. 


[a] Thus, (1) money paid a mate 
in the navy for mileage, in violation 
of law, may be recovered by the Unit- 


ed States on a counter-claim. Baxter 
Wie (Why Simao 1 toe anon yen Geo), Usa ed 
States may demand repayment of 


money paid out by officers or agents 
without authority. Butte, A. & P. Ry. 
Cov. Ut S.-6) HF. G@dj-538%. (3) The 
appropriation made by Act Oct. 2 
1914, for the further prosecution of 
river and harbor improvements, did 
not authorize the application of the 
amount so appropriated to work 
theretofore done by a contractor, and 
where a portion had been paid from 
sugh appropriation to a contractor for 
previous work, the United States 
could deduct a similar amount for 
work done by the same contractor on 
another improvement. Sutton v. U. 
S., 41 S.Ct. 563, 256 U.S. 575, 65 L.Ed. 
ean DOGEAC WR Osi InOod Tb oer. Cl, 
193]. 


73. U.S. v. Waterborough, 28 F. 
Cas.No. 16,648, 2 Ware 158. 


74 Heidt v. UiS., 56. F.(2d) 559 
[cert den 53 S.Ct. 8, 287 U.S. 601, 77 


75. uouisville v. UU. -S.. 313Ct@irad 
[aff 18 S.Ct. 358, 169 U.S. 249, 42 L.Hd. 


E35 Moar Ct. Oly 506i 

76. Sperry Gyroscope Co. v. U. S., 
61 -Ct.Cl. 823. 

[a] Thus, there can be no recov- 


ery by government where payment in 
excess of value was with knowledge 
of assignee’s interest in patents ob- 
tained by government employee. 
Sey Gyroscope Co. v. U. S., 61 Ct. 


77. See Payment §§ 318-329. 


78. U.S. v. Union Nat. Bank, 28 F. 
Cas.No. 16,597, 10 Ben. 408 [aff 28 F. 
Cas.No. 16,596]. 


19. SH va 
pra. 


80. Wells v. Nickles, 104 U.S. 444, 
26 L.Ed. 825. 


Sl. U. S. v.. Lane, 26 F.Gas.No. 15)- 
559, 3 McLean 365. 


82. Steele v. U.'S., 5 S.Ct. 396, 113 
U.S. 128, 28 L.Ed. 952, 20 Ct.Cl. 526. 


[a] Thus, party to whom property 
of United States to which he has no 
title is delivered is accountable for 
its full value notwithstanding settle- 
ment by officers of the navy depart- 
ment where both the disposition of 
the property and the settlement were 
without authority of law. Steele v. 
UTS SRo S.Ct S96) cial 8 OU sie mtn 8 amo eieton 
Hd. 952, 20 Ct.Cl. 526. 


83. See Attorney and Client § 175. 


84. Holker v. Parker, 7 Cranch ae 
S.) 496, 3 L.Ed. 396 Toit Ub US: 
Beebe, 21 S.Ct) 371, 180-U:S) 343° 351, 
45 L.Ed. 563]. 


* Powers in conduct of actions gen- 
erally see District and Prosecuting 
Attorneys §§ 44, 45. 


85. U.S. v. Beebe, 21 S.Ct. 371, 180 
U.S. 343, 45 L.Ed. 563. 


86. U. S. v. Thompson, 28 F.Cas. 
No. 16,487, Gilp. 614. 


Union Nat. Bank, su- 
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VIII. CLAIMS AGAINST UNITED STATES*’ 


[§ 148] A. Nature and Grounds—1. In General. 
Although the United States beeause of its sover- 
eignty cannot be sued without its consent,** which 
unless that consent is given leaves the claimant rem- 
still claims against the United States 
are held to be not less legal or equitable on that 
account,®® and are recognized by*the legislative de- 
partment of the government by the passing of various 
statutes relating to the allowance and payment of 
claims,®+ and by the judicial department to the ex- 
tent provided by statute,®” but there is no authority, 
either in the executive or judicial department of the 
government, to allow a claim against the United 
States, which is prohibited by law.°? 


ediless,®® 


87. Jurisdiction of suits: ; 
Distaict courts see Federal Courts § 
They 


Court of claims see Federal Courts §§ 
376-381. 


88. See infra § 176. : 


8305) OS. v0 Dillouy6 Wall. *CUts:) 
484, 18 L.Ed. 920, 3 Ct.Cl. 454, 7 Ct.Cl. 
18 (contractor with the government, 
dissatisfied with the Course pursued 
toward him by the executive officers 
charged with the fulfillment of the 
contract, has no other remedy than 
by petition to congress, except in 
a limited ‘class of cases cognizable in 
the court of claims). 


{a] Common carrier has no lien on 
goods transported by him belonging 
to the United States. Dufolt v. Gor- 
man, 1 Minn. 301, 66 Am.D. 543. 


90. Emerson v. Hall, 13 Pet. (U.S.) 
409, 10 L.Ed. 223. See also Maine v. 
U. S., 36 Ct.Cl. 531 (statute atthoriz- 
ing the reimbursement of certain ex- 
penditures made for the use of the 

United States, and carrying with it 
an appropriation to pay the same 
“out of any money in the Treasury 
not otherwise appropriated,’ is as 
continuing and sacred as though the 
claims were borne upon the books of 
the treasury and therefore the appro- 
priation made by the act of July 27, 
1861 [12 U. S. St. at L. 276], continued 
until June 30, 1871, act July 12, 1870 


PLGBOR Se iste ab 250). 

91. See statutory provisions, for 
example Tucker Act March 3, 1887, 
CA UrSst. at W52505). 

925) U.S. \v. Gleeson, 8 S.Ct, 502, 


124 U.S., 255, 258, 31 L.Ed. 421]. 


“Neither the Court of Claims nor 
this court can hear and determine any 
claim against the United States, ex- 
cept in the cases, and under the con- 
ditions, defined by Congress.” U. S. 
vy. Gleeson, supra. 


[a] Moral or honorary claims.— 
Recognition of moral or honorary 
claims against government depends 
solely on congress and such claims 
must be left to discretion of that 
body. P. De Ronde & Co. v. U. S. Su- 
gar Equalization Board. 299 F. 659 
{aff 7 F.(2d) 981 (cert gr 46 S.Ct. 107, 
269 U.S. 548, 70 L.Ed. 406)]. 


9305. 2S. Ven simith, 27%. BCasino: 
16,321, 1 Bond 68. 


94 Jud. Code § 24 subd 20 (28 US 
CA § 41 [20]), and § 145 (28 USCA § 
250 Tucker Act). 


[a] Claims allowed,—Leavitt v. 
U. S:, 34 B..623;-Colman v. U. S., 38 
Ct.Cl. 315;; George v. U. S., 18. CtucCl. 
4320) Jaivingeston vi. Usis.7.8) CUCl. 131; 
Bakernuver Ui. son tcoln WOn) eanisiays 


plied, 
Provision has 


UseSsel CL-Class: 
[b] Claims disallowed.—Hazlett v. 
USSG us Ct. 43) sb We Ses On mc) ae, 


Hid 382, 21 1CUCly 4980 Hawkins iy. 
U. S:;.965U.S,. 689, 24° bd 607, 13) Ct. 
Cl-b16% Francis v..U..S.,.96 U.S. 354, 
24 Ld. 663; ‘Clark’ v. U.'S., 95 U:S: 
539, 24 L.bd, 518, 13:Ct.€l. 594) Kel- 
LOSE Va Utes ye VWValle CUES sok, Ou bs, 
Hideesiy (Cu Cliro6 | Coates v. UL Skia3 
EF. 989, 4 C.C.A..138; -Chapter of Cal- 
vary Cathedral v. U. S., 29 Ct.Cl. 269; 
Schweitzer v. U. -S., 21 Ct.Cl. 303; 
Chesapeake, etc., R. Co. v. U. S., 20 Ct. 


Gls. 429%) Johnston jv-5 Un SS 723 (G66): 
Zip! (SOKOWSDULY © Vier WW, oe Lbs Ole lL. 
183; Dix Island Granite Co. v. U. S., 


D2°CUCl 624 part L0s (UiS.1377, 0260 en ae 
1005, 17 Ct.Cl. 441]; McPherson v. U: 
So LOsOUCh mao srbatn lL gmCt. Cla 4a 
Porter v. U. S., 9 Ct.Cl. 356; Gibbons 
Mm WS. St, SeCtuCl 7 4kés. Grant ty. -UONes., 
Merchants’ Exch. Co. a 
. 832° Demineysve a. 

i Ct. Cl. 190 [motion gr 9 Wall. (U. gy 
145, 19 Likid. 772). 


Liability of government for using 
patented articles see infra § 149. 


When contract implied see supra 
Soo: 

95. Act March 8, 1891, ¢ 538 (26 U. 
S St. at Le 8519? 


Claims allowable see infra § 153. 
€96. See statutory provisions. 
Claims allowable see infra § 151. 
97. See statutory provisions. 
Claims allowable see infra § 150. 


98. Act Jan. 20, 1885, c 25 (23 U. 
S. St. at L. 283). 


Claims allowable see infra § 152. 
99. See statutory provisions. 


[a] Construction, application, and 
effect see Meade v. U. S., 9 Wall. (U. 
SS.) 690, 19 hid CS8iin 7 sOUGly. éas 
Kinkead! ve U..7S', 245 Ct.Cl., 4595 [att 
LAasS-Ciw Lis) LoOmOrs. 488), 0 land. 
1152,.29 CuCl. 559]; Thomas -v. Us, Si, 
Dewi Ct Oly sins el Ong eS Ooo. 


1. See statutory provisions. 


2 ine) Hull Coal Comwall wee 
S.Ct. 482, 259 U.S. 191, 66 L.Hd. 894 
faff 55 Ct.Cl., 433). 


[a] IDusv¥rations.—(1) 
LOM ga, 
president to fix the price of coal, and 
to take over the plant of a producer 
who does not conform to the price so 
fixed, and provides that, if the price 
fixed or if the compensation for the 
business taken over is not satisfac- 
tory to the person entitled to receive 
it, such person shall be paid seventy- 
five per cent. of the amount deter- 
mined, and shall be entitled to sue the 
United States to recover such further 


Act Aug. 


§ 25, which authorizes the | 


1403 [med 55 Ct.Cl. 193]. 


been made by statute for the allowance of claims 
against the United States based upon contract, ex- 
press or implied,®* Indian depredation claims,®° the 
Civil®® or Revolutionary? 
French spoliation claims,®* and certain claims rest- 
ing on treaty,?® as well as many others provided for 
by special acts;+ but a hability is not imposed on the 
government by statute without clear words to that 
effect,? and there is no liability when a statute ex- 
pressly excludes lability.’ 
ferred to above,* allowing suits against the United 
States on claims based on contract express or im- 
claims not based on econtract,® 


war claims, and the 


Under the statute re- 


or based on 


sum as in addition will make up just 
compensation, does not impose liabil- 
ity on the United States for the dif- 
ference between the price of coal 
fixed by the fuel administration and 
just compensation for such _ coal. 
Piné* Hill ‘Coal’ Co. vi UsiSh 42) SiGe 
482, 259 U.S. 191, 66 L.Ed. 894 [aff 55 
Ct.Cl. 433]; J. M. MacDonald Coal 
Mining Co. v. U. S., 56 Ct.Cl. 440 [aff 
43 S.Ct. 433, 261 U.S. 608, 67. L.Ed. 
824]. (2) Claims against the United 
States not enumerated in the sundry 
civil appropriation act of March 4, 
1907, making appropriation for pay- 
ment in certain cases of amounts cer- 
tified to be due by the treasury are 
not embraced by a clause providing 
that in all cases so certified the ac- 
counting officers shall follow the de- 
cisions of the United States supreme 
court or the court of claims in stat- 
ing balances without regard to for- 
mer settlements by their predeces- 
sors. ; Pennington v. )U:_S., 84°S: Gt 
269, 231 U.S. 631, 58 L.Ed. 410 [aff 
48 Ct.Cl. 408]. 


[b] Liability for penalty.—The 
government can be held liable for a 
penalty only when the statute fixing 
the penalty expressly so provides. 
Corrigan v. U. S., 298 F. 610. 


a Schmalzive Us S., SiGteli 294 


[a] Thus, under section 66 of the 
act of congress of 1799 (1 U. S. St. 
at L. 677), which authorizes the col- 
lector to seize and retain imported 
goods when he suspects that they 
are falsely invoiced, at the risk of 
the owner, when he seized goods with 
probable cause, as certified by the 
district court, the government is not 
liable for a subsequent loss while in 
the custody of the collector. Schmalz 
Vito OnOu Claas 


4 See supra note 94, 


5. New Orleans-Belize Royal Mail 
& Cent. American S. S. Co. vy. U.S., 
36 S.Ct. 76, 239 U.S. 202, 60 L.Ed. 227; 
Carpenter v. U. S., 56 F. (2d) 828. 


{a] Claims not allowable.—(1) Even 


| if the equitable rule allowing recoy- 
| ery 


for unjust enrichment through 
work done on the land of another un- 
der a mistake of fact could ever ap- 
ply to the government, it cannot au- 
thorize a claim by a contractor 
against the government, since the 
right to sue the United States in the 
Court of Claims must rest on the 
existence of a contract express or im- 
plied. “Sutton: vy. UigSi5” 41 Ser usees 
256 U.S. 575, 65 L.Ed. 1099, 19 A.L.R. 
(2) An ac- 
tion in the Court of Claims to recoy- 
er the additional cost of dredging, 
due to the material to be dredged 
proving to be different from that rep- 
resented, was not one for tort, which 
could not be maintained against the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—- 
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unauthorized contracts, cannot be enforced. 
claims which may be allowed under special acts de- 
pend, of course, on the language of the act and the 
and they should re- 
ceive a construction in harmony with their purpose,*® 
and the intent of the statute is controlling in deter- 
mining what damages should be allowed.°® 
that congress has passed special acts allowing speci- 
fied claims does not thereby make the United States 
Ordinarily statutes 
under which those having claims against the govern- 
ment may obtain payment are strictly construed,?* 
but a statute providing for reimbursement of per- 
.sons making expenditures in preparing to produce 
war supplies in response to requests or demands of 
government agencies is remedial and should be lib- 
erally construed to carry out its purposes.'? 
government has been held liable for disregarding 
the rights of citizens in arbitrating claims against 


construction placed thereon,’ 


liable for all similar claims.’ 


United States, where there was no 
intimation of bad faith against the 
officers of the government, and the 
amount recovered was simply com- 
pensatory. U. S. v. Atlantic Deer 
ane, CO. £0 ast. 4205, 255) WU -5.-1, 76415 
Ed. 735 [aff 53 Ct.Cl. 490]. (3) 
If claim of United States of right 
to dredge North branch of Chicago 
river to improve navigation was un- 
founded, property right of riparian 
proprietor, whose submerged land 
was dredged, was violated; but his 
cause of action, if any, sounds in tort, 
for which Tucker Act (28 USCA § 
41) limiting consent of United States 
to be sued to claims founded on con- 
tract, affords no remedy. Tempel v. 
iW. S., 39. S.Ct, 56,-248 U.S. 121, 63, L. 
Ed. 162]. (4) Action for damages 
for injuries to mules hired to agent 
of United States, claimed to have re- 
sulted from negligence, is one sound- 
ing in tort, and cannot be maintained 
under Tucker Acf March 3, 1887, 24 
U. S. St. at L. 505. Occidental Const. 
Convey Us S:, 245 He olin bs C.CrASTI 57 
[error dism 39 S.Ct. 390, 249 U.S. 623, 
63 L.Ed. 806]. 


[b] Miability for dredging.—If 
riparian proprietor on North branch 
of Chicago river can recover against 
government for dredging in front of 
his property to improve navigation, 
it must be on implied contract. Tem- 
Delrv. Us S37 39. S.Ct. 56, 248 U.S. 121, 
63 L.Ed. 162. 


6 Beach v. U. S., 33 S.Ct. 20, 226 
vee 248, 57 L.Ed. 205 [aff 41 Ct.Cl. 


[a] TIlustration.— When Indian 
agent had no authority to issue vouch- 
er for goods purchased to any one but 
seller one to whom voucher was is- 
sued by direction of seller was not 
in privity of contract with United 
States and could not recover. John- 
SLODMEY him ry RL Oo eG. Cle oo tiie 


7 See cases infra this note. 


[a] Creation of liability—Where 
a statute (Act Febr. 7, 1907, c 891, 34 
U. S. St. at L. 2408) confers jurisdic- 
tion to hear, determine, and render 
final judgment upon claim and di- 
rects the court to “render a judgment 
or decree thereon for such amount, 
if any,” “as the court shall find le- 
gally or equitably due,” the statute 
does not create a liability; but its 
intent nevertheless is that, if the 
agent of the government needlessly 
and without proper authority caused 
the destruction of the claimant’s 
property, the court shall render judg- 
ment for such an amount as might be 
considered legally or equitably due to 


. 


‘ 


UNITED STATES 


The 


The fact 


The 


the claimant to make good her loss. 
Rousseau vo US), 45-Ct.Ck i. 


[b] Interference with sealing voy- 
age.—(1) To warrant claim under 28 
USCA § 52 for government’s inter- 
ference with sealing voyage vessel 
must have been intended for sealing 
and interfered with on that ground. 
SING soVied ict poe ene iE Cad). Osanu 2) 
Boarding of vessel or specific accusa- 
tion of illegal sealing is unnecessary. 

v. Peterson, 28 F.(2d) 669. 
(3) Warning with threat of force to 
vessel in course of sealing voyage, 
followed by vessel’s compliance, con- 
stitutes “interference” with “voyage.” 
Birds UeaS:,. cA eC); 2983.4) 
Government’s posting proclamation 
that Bering Sea was closed and other 
acts held “interference” with project 


of schooner to hunt seals therein. U. 
S. v. Cunningham, 28 F.2d). 865; -U. 
S. v. Peterson, 28 F.(£d) 669. (5) 


Unlawful interruption of sealing voy- 
age by United States held to author- 
ize recovery of value of probable 


catch. Whitelaw v. U. S., 9 F.(2d) 
103. 

[ec] Interference with business.— 
Rent, insurance, and wages being in- 


cident to the ordinary business of a 
firm, and not caused by the interfer- 
ence of the revenue officers, cannot 
be claimed as.~damages under special 
act submitting question whether gov- 
ernment was liable for interference 
by revenue officers with claimant’s 
business. Cumming v. U. S., 22 Ct.Cl. 
344 [rev on other grounds 9 S.Ct. 583, 
130 U.S. 452, 32 L.Ed. 1029]. 


{d] Claims of Indiaus.—(1) A 
forum for the adjudication of the 
claim according to legal principles is 
all that is provided by Act Febr. 15, 
1909, authorizing the court of claims 
to determine suits on behalf of In- 
dians against the United States for 
losses sustained by the opening of In- 
dian reservations to public settle- 
ment. 1. v. Mille Lac Band of 
Chippewa Indians, 33 S.Ct. 811, 229 
U:S. 498, 57) L.Ed. 1299 [rev 47 Ct.Cl. 
415]. (2) United States having dis- 
posed under the general land laws of 
lands of the Mille Lac Indian Reser- 
vation not filed on instead of selling 
them as pine or agricultural lands 
and holding the proceeds for the In- 
dians as contemplated by Act Jan. 
14, 1889, under which they were ced- 
ed to the United States, is liable to 
the Indians for the resulting loss, 
though such disposal was under di- 
rections given in joint resolutions 
December 19, 1893. U.S. v. Mille Lac 
Band of Chippewa Indians, supra. (3) 
Law relating to claims of Sisseton 


[65 C.J.] 1873 


a foreign nation;!* but the obligation of the goy- 
ernment to protect a citizen against injuries by for- 
eign states and to procure indemnity for him in case 
of such injuries contains none of the elements of 
an ordinary contract, nor does such indemnity, when 
obtained by the state for the benefit of an injured 
citizen, become at once the property of that citizen, 
or property held for his use, in such a legal sense 
that his right may be enforced by legal remedies.}4 
Deposits in postal savings banks are not liabilities 
of the United States so long as there are sufficient 
funds on deposit to meet the depositor’s eclaim.!® 
As stated elsewhere, the United States cannot be 
guilty of a tort, nor in general be held liable for the 
torts of its officers and agents.16 


Recovery of money paid. Money paid government 
officers cannot be recovered from the government 
unless it has reached the treasury, or been paid to 
some officer authorized to receive it for the United 


and Wahpeton Indians against gov- 
ernment under laws and treaties did 
ndt authorize recovery based on mis- 
takes or other considerations induc- 
ing laws and treaties (Act April 11, 
1916 [39) Us Ss St. at Eae4rape Sisse- 
ton and Wahpeton Bands of Sioux 
Indians "ive, U.S. 2 ors. Ol. Doors LLmee 
S. 424, 72 L.Ed. 939 [aff 58 CLC. 302]. 
(4) Claim based on law authorizing 
allotments to Indians willing to fol- 
low pursuit of agriculture cannot be 
sustained without finding that In- 
dians were willing to conform there- 
to (Act. March 3,°1863 [12°U..S: St) at 
SSP ys Sisseton and Wahpeton 
Bands of Sioux Indians y. U. S., su- 
pra. 


[e] Recognition by subsequent 
statute of award made by senate un- 
der Indian treaty, see Choctaw Na- 
CONT VEL Sinn) users UO, p ial Samu Semen 
L.Ed. 306, 22 Ct:Cl. 476. 


[f] Claim allowed.—Finn v. U. S., 
26 Ct.Cl..-435 [appeal “dismy “127 Steet. 
989, 145 U.S. 658, 36 L.Ed. 853]. 


8. U.S. v. Peterson, 28 F.(2d) 669. 


9. American Trading Co. v. Chi- 
nese Indemnity Fund, 47 Ct.Cl. 563. 


[a] Tllustration.—In a case brought 
under 35 U. S. St. at L. 577, providing 
any person whose claim upon the Chi- 
nese indemnity fund had been disal- 
lowed by the commissioners or state 
department might present the same 
to the Court of Claims, the expected 
profits of a business, when clearly 
proven, may be allowed. American 
Trading Co. v. Chinese Indemnity 
Fund, 47 Ct.Cl. 563. 


10. See infra § 164. 


11. U.S. v. Interocean Oil Co., 204 
N.Y.S. 136, 122 Misc. 368. 


12. Work v. U. S. ex rel. Chestatee 
Pyrites & Chemical Corporation, 54 
App.D.C. 380, 298 F. 839 [rev on other 
grounds 45 S.Ct. 256, 267 U.S. 185,.69 
L.Hd. 566], (Act March 2, Hobs 8 5, as 


amended by Act Noy. 23. 1921 

13. The ee Armstrong yv. U. S., 
Deve Cteel: § 19) 235 § 24; 24, §§ 
28, 30, 31, ie o 38, §§ 87, 88, 89; 39, 
§§ 92, 93, 94; 40, §§ 98, 101; 41 §§ 103, 
104, 105; 114, § 465; 115, §§ 466, 467, 
468, 469. 


14°) U. Ss vy. Bayandsal 65 DiC. aon 
[afi 8S.Ct. 1156, 127 U.S) 251) 732) he 
Ed. 159]. 


15. Leka v. U. S., 69 Ct.Cl. 79. 


Postal savings depositories 
Post Office §§ 297-307. 


16. See supra § 138. 


see 


WT [6 CI) UNITED STATES 


States’ Ta the abdsenee of duress, a protest at the } does not receive it as was originally supposed to be 
time of making a payment creates no right to re- | the case in England as a matter of grace and fa-— 
cover OS Money paid under a mutual mistake | vor;?* and inventions which the government may 
of dxet may be reeovered when the right is reserved, | desire to use are not excluded from the operation of 
and the government agrees fo hold the money subject | the patent laws,?° and although the consent of the 
to be returned if such mistake has oceurred.'® Mon- | owner of a patented device is not positively neces- 
ey expended for maprovements on public lands to | sary in order to enable the United States govern- — 
whieh claimant has no Gitle creates neither a legal | ment to use the invention described im the letters 
mar eguifadle claim against the United States.?° patent, particularly in cases where it relates to the 
mode of construction of implements of warfare need- 
ed by the government,?® if the government makes 
use of the invention covered thereby, without l- 
eense from the inventor it must pay compensation 
to him,?’ and a statute provides for the recovery 
of compensation in such ease.*S Where an officer 
uses a patented invention, acknowledging the right— 
of the patentee, an implied obligation arises;*° but — 

{¥ 149) Q Use or Infringement of Patent. When | to give rise to an implied contract the owner of the 
the United States government grants a patent, the | patent must have consented to its use,>° and where 
grantee is entitled to it as a matter of right, and | the government at no time recognized a right in the — 


Claims against funds. A fund paid to the United 
States by a foreign government in settlement of 
elaims af American elttizens against that govern- 
mont may be subjected to a lien ex maleficio,?* or an 

Tal . say. 22 = tiable et ay be gore ted 
eQariadle Hien,?* and equitable relief may be granter 
though the seeretary of state has refused "to recog. 
nize the claim?’ 


WW Cartas ~% Ui S, 48 CLO 161) B& James vw Campbell, 104 US. 
{a® 40 Sc 2, 250 US. $43, 68 TAMA. | $56, 26 TL. Ma. 786. 
LISS), | fa) Prerogative right—The Unit- 
WW Wingsdury vw UL S, 68 CUCL | ed States has no such prerogative as 
SMy Spowsato wo UL S68 CLCL 192 that which is claimed by the sover- 


: | Olgns YAgland, by which it ean re- 
a} What constitutes duress. — / e'8ns of Nngland, by : 
mek af Rolayed PayMents, wapleas- | Serve to itself, either expressly or by 
ani controversy, and interference | aPLoation, a superior dominion and 
WALA MOPPAAl conduct of subcoontrac- | We iM that which it grants by letters 
fOES HaSipess wa Case of Pefasal to] Patent to those who entitle them- 
awree L Pohang excessive profits un- nau ‘Ke ie ott we 6 he 
er cost-plas shipduilding contract, | Campbell, 104 US, 356, 26 LBa. 786. 
Fa BOL CoRSTItate duress, Hingsdbary Nature of right g~enerally see Pat- 
wW UL Sy 68 CRC 68d. ts SS G8 
ns . SY BS CVWCH G30. ents SY 6-8, 
es SS James Timder Co vw OU S.] as, Firth-Sterling Steel Co. v. 
Nagy a 329 thoi aR SS SOY RRMEKE) Bethlehem Steel Co. 316 FL 753 [rev 
RRGOF SLFORCOUS HOUEL CHOSS-UOs WETS Ton other grounds 224 EB. 93%, 140 CC. 
hd 


eat from government and), A. 427). 
 & JRTOTSOR Lime Oo. vw US, 48! pe Pirth-Sterling Steel Co. v. 
OUCH 2M, . Bethlehem Steel Co, supra; Dashiell 


2’. Orinoco Coa. yw Orinoco Tron] Grosvenor, 74 Of Gaz 500. 
Oa, 34 APE.DO, 218, 296 BL 9635 Lap: | , »w. th S&S. oe SO 
Pi ism 44 S.Ct 4SX, 268 VU. S. S98, WS U Sig te Ra oa8: SS ae 
SS LRG. 1199, motion to reinstate] a oon. vy. National Barres Go. 22 8 
: ~ ee BLP & Sons v. National Harrew Co, 22 S. 
ase OW Goeket Gen 44 S.Ct 68ST, al] Ay eae ce Tee ‘ “4 ne 
~ : Dae x » 4 (Ow Ve?, ASS US. TO, 46 LBA. 1058; 
4S SEX Ae 266 US, 121, 69 La Rea, 199, i Rassell w UL S. BL SC 899 182 U 
fate gr 45 SCL 122], iS B16. 48 Lobe 1816. 86 GLCL B81: 
RARE S. d46, 43 TARA 1210, 86 CUCL 581; 
{aj Noirastration.—Complainant, an / 1 
WOR Corvapany whose Interests M/S. 10, 40 L.Ed 599; UL S. vy Berdan 
VYoreareiaan ralaes were confiscated, | Firearms Affg. Co, 15 S.Ct 420, 156 
Reka to have a Hen ox maleficio on the | US, $92) 39 Lea. 3580, 80 CRC 491; 
Rakance of AR award paid, pursuant / Schillinger weoUL S15 S.Ct 85, 155 
t2 the terms of a protocol between | US 163, 89 Goa. LOS, 30 CHC 480; 
the United States and Venezuela, into] HN Ww UL SS, 18 SCt 1011, 149 US. 
the United States treasury as a (rust | $938, $7 La. 862; Solomons v. U.S, 
Pane, to de distriduted to the denefi- | 11 S.Ct $8, UT US. 342, 34 La. 667, 
oianies hereof, following the filing of | 26 CLC 620; Hollister v. Benedict, 
& Memorial by complainant's gewater ete, Mie, Ca, 5 S.Ct TL, 118 US. 89, 
af the minine Interest Jnvolved.  Ori- | 28 1.Wd, QL}. Cammeyer vy. Newton, 
ROco CoO. W Orinocd Tron ©, 296 FL194 U.S. 225, 24 L.Ba. 72; Morgan v. 
2635, 34 APP.D.C, 218 Cappeal dism 44) UL S14 Wall, CU,S.): 531,20 L.Ed, 


a 


—————— ee 


SCV 461, 265 VC $98, 68 Lowa 1199, | 73s 8 CtaL 1: US y. ‘Burns, 13 / 


yaotion © Yeinstate case on ocket I Walk. (OS) 246, 260 L.Ba. $88, °F Ct 
@en 44 SC $7, af 45 SCt. 538, 266 / CL 219; Gibbons vw. UL S, 8 Walk (UL 
US. 121, 69 T.Ha, 199, mandate gr 45) S.) 269, 19 L.Ed. 4538, 7 CUCL 105; Me- 
SO 2}. . ceever w.oUL S14 CCL. 896 T s 
a. 7 McCormack vy, Harrah, 60 | en Th ts! 4, "Babie Sihanets 
App. D.C, 260, $2 ELQa) S16 (Cengimeer | CO. 260 FB. 472; Heaton-Beninsular 
employed on contingent fee to make | Button-Fastener Co, v, Bureka Spe- 
Tavestigations and survey to support laity Con TT EB. 28S, 23 CCA, B67, 35 
aimea M@emmity for destruction of LARA, TRS, 
railrond Dy Cuban Sovernment held | [aj] Im other words, when it grants 
entitied to equitadle Hen on award |jetters patent for a new invention or 
paid t© scoretary of state and in) discovery in the arts, it confers upon 
Rends of scoretary of treasury for]! ihe patentee an exclusive property in 
@strdation). the patented invention which can- 
SS Orimoce Coa. v. Orinoco Tron / not be appropriated or used by the 
Oa, HH APS DC. BS, 296 FB. 965 [ap- | government itself, without just com- 
peal @ism 44 S.Ct 461, 265 US, 598, | pensation, any more than it can ap- 
SS L.MQ, 1199, motion to reinstate] propriate ort use without compensa- 
ease On Gocket Gen 44 SC S387, aff 45) Hon land which has been patented to 
SCt. 53, BSS US. 121, 63 LAB. 199, ] a private purchaser U. S. v. Palmer, 
ynandgate gr 45 S.Ct 122). 9 NC 104 TBS US. 262, 32 LARa. 442, 


Sor later oases, developments and changes in the law see Annotations, same title and section number, ae 


iP 


24 Ct.Cl. 525; James v. Campbell, 10 
U.S. 356, 26 L.Ed. 786. 


[bo] Rule applied to patent on a 
improvement of a patented device, — 
which renders said device more use- 
ful and less expensive to construct 
and install. Richmond Screw Ancho 
Co. v. UL S,, 58 CCL 433. : 


28. See 35 USCA § 68; and infra 
text and notes 44-58. 


22. Bethlehem Steel Co. v. U. S| 
S83 Ct.Cl. 348 [aff 42 S.Ct. 334, 258 ULF 
S. 321, 66 L.Ed. 639]; U. S. v. Société © 
Anonyme des Anciens Btablissements — 


Cail, 32 S.Ct. 479, 224 U.S. 809, 56 Ly 
Ba. TTS Laff 48 Ct.Cl. 25]; Bethlehem | 


Steel Ca “vy UL Si 42° Cue asa 
Brooks v. U. S., 39 Ct.Cl. 494. 


fa] Tiustration.— Where the gov- 
ernment conducts experiments with — 
regularly patented devices to ascer-_ 
tain their value with a view to the) 
adoption of one of them in the manu- — 
facture of ordnance, and does not at- ~ 
tempt to construct a device of its 
own, the presumption arises that the 
government Intended to make pay- 
ment to the lawful owner for its use. 
Bethlehem Steel Co. v. U. S., 53 Ct.CchL 
348 [aff 42 S.Ct. 334, 258 U.S. 321, 66 
L.Ed. 639). = 


{b] Implied contract favored by 
court.—(1) The courts will favor the 
implication of a contract to pay for 
an invention and the use of the in-| 
vention in recognition of the in-) 
ventor’s rights, rather than a tortious 
use of the invention in opposition to — 
his rights. U. S. v. Bethlehem Steel 
Co, 42 S.Ct. $34, 258 US. $21, 66) Lo 
Ea. 639 [aff 53 Ct.Cl. $48}. (2) Thus, 
where contractor for ordnance, whose — 
employee had invented a new breech 
block, was permitted by the Bureau | 
ot Ordnance to use an improvement _ 
on that Invention designed by a 
araftsman in the bureau with knowl 

edge by the bureau that the contrac- — 
tor claimed the Improved design in-— 
fringed ‘its patent, a finding that the > 
use was in recognition of the rights 

under the patent, and not in repudia- — 
tion thereof, was sustained. U. S. v._ 
Bethlehem Steel Co., supra. = 


cl Inventor's knowledge of app 

ava on.—The fact that the patent 
Goes not at the time know of th 
appropriation does not prevent re- | 
covery where he had previously — 
tendered the use of the invention to _ 
the government. Bethlehem Steel Co. 
w UL Ss 42 GtCl S65. 


$0. Brothers v. U. S., 52 CLCL 462 — 
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patentee or acknowledged a responsibility, no con- 
tract exists,*1 particularly where the government 
denied the alleged patentee’s claim to be the inven- 
tor. As in the ease of individuals, in order to 
hold the government: liable it must appear that there 
really was an infringement** of a valid patent ;** 
and the mere fact of the use of a patented process 
by a contractor with the government does not jus- 
tify a claim that the government, by accepting and 
using the completed work, has appropriated any 
property of the patentee;*> but where the govern- 
ment has authorized the use of the patented article 
by a contractor with the consent of the inventor, 
it cannot maintain that the using was an infringe- 
ment by the contractor and not a ‘taking by the gov- 
ernment.°® When a patent is used by the agents 
of the United States, with an understanding with 
the owner that no charge is to be made, he can- 
not repudiate the contract arising from such an un- 
derstanding and recover compensation for the use 
of the same.°*7 No injunction can be obtained 
against the government or against an official acting 
for the government,®* unless expressly permitted 
by act of congress,*® and an injunction against an 
infringer may properly except from its operation 
the performance of a contract with the government, 
leaving the owner of the patent to his remedy by an 
accounting.*° A suit cannot be maintained against 
the government for damages for infringement,*! as 
it is not liable to suits founded in tort,*? and com- 


pensation can only be obtained by suit on an ex-. 


[aff 39 S.Ct. 426, 250 U.S. 88, 63 L. [a] 
Ed. 859]. 


Cee atipt eV. S., do CL.Cl. 59l 
[aff 41 S.Ct. 66, 254 U.S. 272. 65 L.Ed. 
2661; Russell v. WU. S., 35 Ct.Cl. 154 
[aff 21 S.Ct. 899, 182 U.S. 516, 45 L. 
ae 1210)-°36° CCI 581]. 


[a] Tilustration.—A contract by 35 
the government to pay for the use of 5 
a patent for harbor improvement 480 
“work is not implied where, after a 5 
private corporation had failed to car- 
ry out plans for the improvement 
embodying the patented ideas, Con- 
gress made three appropriations for 
such improvement expressly requir- 
ing the work to be done in accord- 
ance with the plans of the private 
corporation, but without mentioning 27. 
the patentee or his patents, and after 
that work was completed without 38. 
successfully meeting the difficulties,| Co. v. Bruce, 
further appropriations were made for 
work on other plans which were suc- 
cessful. Haupt v. U. S., 41 S.Ct. 66, 39. 
954: U.S. 272, 65 Ed. 266 [aff 53. Ct: 7 
Cl ou... 40, 


Sem irk: v0 U.1S.5°28" Ct.Cl.! 41 sfaft 
16 S.Ct. 911, 163 U.S. 49, 41 L.Ed. 66, 
31 Ct.Cl. 451]. 


33. U.S. v. Berdan Firearms Mfg. 
Gor, 15. SCE 42057156) US) 552, 39% L. 
Ed. 530, 30 Ct.Cl. 491. 


[a] Patent held not infringed.— 
43 S.Ct. 240, 260 U.S. 


ment 


(inventor, 


A, 427]. 
41. Belknap v. 


Cl aos 


UNITED STATES 


Patent held invalid.—Device 
of Turner patent for steel skeleton 
concrete construction was invalid for 
want of novelty and invention, and as 
it was never used upon any of govern- 
structures there 
been no infringement of patent. C. 

AP LUPNeri€oy Vases 9uCt.Cl. 62s: 45. 


Schillinger v. U. S., 15 S.Ct. 85, Ba 
155 U.S. 163, 39 L.Ed: 108, 30 Ct.Cl. 3 


36. Brooks'‘v. U. Si, 
after his 
been adopted for use by government 
officers and incorporated by them in 
contracts with third persons, 
bound to proceed against the contrac- 
tors for an infringement). 


Sprague v. U. S., 37 Ct.Cl. 447. 


International 
24 S.Ct. 
601, 48 L.Ed. 1134; 
16 S.Ct. 443, 161 U.S. 10, 40 L.Ed. 599. 


Belknap v. Schild, supra 


Firth: Sterling Steel Co. v. 
Bethlehem Steel Co., 
on other grounds 224 BY. 937, 140.C 


Belknap vy. Schild, 


Schild, 16 S.Ct. 443, 48. 
161 U.S. 10, 40 L.Ed. 599; U. S. 

Berdan Firearms Mfg. Co., 
420, 156° U.S. 562,39) LU. Bid. 530) 80 Ct: 
Schillinger 
85, 155. U.S), 163, 39) Ded. 108, 30 Ct: 


[65 C.J.] 1875 


press or implied contract.*3 


Statutory provisions. <A statute pPovitles that 
when a patented invention is used or manufactured’ 
by or for the United States without license or law- 
ful right the owner’s remedy shall be by suit against 
the United States for his reasonable and entire com- 
pensation;** this relieves a contractor from lia- 
bility for infringement of a patent in manufactur- 
ing anything for the government,*® and limits those 
claiming under the patent to a suit against. the Unit- 
ed States;*® but it does not permit any recovery 
for the use of an invention before the patent was 
granted,*7 or after the statute of limitations has 
run,‘® and there can be no recovery against the Unit- 
ed States for the loss of the right to an injunction 
against the manufacturer.*® The statute relative 
to the assignment of claims against the United 
States®® does not apply to claims of this character.°* 
Another statute provides that, when the United 
States is at war, the commissioner of patents may 
withhold a patent and order the invention kept 
secret, and that if the invention is tendered to the 
government, the owner, after receiving a patent, 
may sue for compensation for its use by the gov- 
ernment;°? and the right to compensation under 
this statute is dependent on the issuance of a secrecy 
order,®® its observance by the patentee,>+ and the 
tender of the invention to the government,®® but 
when the statute is applicable compensation may be 
recovered for the use of the invention before the 
erant of the patent,°® and for its unauthorized use 


sular Button-Fastener Co. v. Eureka 
Specialty -Co., T72E: 288,025 CCAS 267, 
35 L.R.A. 728; Cygnet Mfg. Co. v. U. 
S., 60 Ct.Cl. 840; Harley v. U. S., 
Off.Gaz. 875. 


could have| 44, 35 USCA § 68. 


Richmond Screw Anchor Co. v. 
URSi48 SiCrui9 4 205 US pod, clamber 
303 Prev 61. Ct.Cl. 397]. 


[a] The statute as originally en- 
acted (Act June 25, 1910) did not give 
the government or a government con- 
tractor an automatic and general li- 
cense to use every patent and did 
not relieve contractor from liability 
for infringement. William Cramp & 
Sons Ship & Engine Bldg. Co. v. In- 
ternational Curtis Marine Turbine 
Co., 38 S.Ct. 271, 246 U.S. 28, 62 L.Ed. 
560% fafi, 23:8) 4 564, 15k CrCrAs 2500 
(rev 232 F. 166)]; Hlectric Boat Co. 
v. Lake Torpedo Boat Co., 264 F. 670. 


46. Richmond Screw Anchor Co. 
Vv. U.) Si; 48 S:Ct. 194.275 ULSe sot 72 
L.Ed. 303 [rev 61 Ct.Cl. 397]. 


47. Rodman Chemical Co. v. U. 
65 Ct.Cl. 39 [eert den !48° St, 528" 
277 U.S. 5692, 72 Libd.. 1004]. 


aoe Chemical Co. v. U. S., 


39 Ct.Cl. 494 
invention has 


is not 


Postal Supply 


820, 194 U.S. 


216 FY) 755 Ley 
Kor 


supra. 


15 S.ct. 49. Richmond Screw Anchor /Co. 


v. U. S., 67 -Ct.Ck 63 [cert den 50S. 


v. U. &., Cty 277 (280 WES 0569.04 edemo2als 


15 S.Ct. 


Foley v. U. S., : j ; 
Paridy v. U. Si, 64 Ct. Cl. 375; C. ‘A. P 3 i F 
Turner Co. v. U. S., 59 CtCl. 633; 42. See supra § 138. 51. See infra § 158. 


Suulz Vans, Oo) CLC 21 sfatt 46.8, 42 
COs isnelOy Ouse 14404 70 Lid, | 2.021% ey 


Woodbridge’s Ex’rs v. U. S., 55 Ct.Cl. 48 Lid. 1134; 


C4. irk Van Sy LOss.Ob , 911 16S 
Wom 49, eta rd. 66, of, CLC. 4513 
Solomons v. U.'S:,- 22. Ct.Cl. 335. [aff 
11 S.Ct. 88, 137 U.S. 342, 34 L.Ed. 667; 
26 Ct.Cl. 620]; In re Shavor, 4 Ct.Cl. 
440. 


International 
Co. v. Bruce, 24 §.Ct. 820, 194 U.S. 601, 53. 
Belknap v. Schild, 16] ¢5 
234. S.Ct. 443, 161 U.S. 10, 40 L.Bd. 599; U. 
S. v. Berdan Firearms Mfg. Co., 15 S. 
Ct. 420, 156 U.S. 552, 39 L.Ed. 530, 30 54. 
CuCl. 491--Ua Sev. Palmer, 9iS}Ct.704, 55 
128 U.S. 262, 32 L.Ed. 442, 24 Ct.Cl. 525; = 
U. S. v. Burns, 12 Wall. (U.S.) 246, 20 
L.Ed. 388, 7 Ct.Cl. 219; Heaton-Penin- 56. 


52. 35 USCA § 42. 


Rodman Chemical Co. v. U. 
Ct.Cl: +39) ‘[eertrden48 7 S'ct sos 
277 U.S. 592, 72 L.Bd. 1004]. 


Zeidler v. U.S:, 61 Ct.Cl. 537: 


Ordnance Engineering Corpo- 
WA CLOM Avs WO. (Ss, G0) Cl. Olees0 Le 


Allgrunn: v.-U.'S:, 6% Ct.cl. 1. 


Postal Supply 
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before. the tender,®? but not for prior infringe- 
ment of an enlarged claim made after revocation of 
the secrecy order.®* 


Inventions of government employees. Where the 
inventor, being an employee of the government, says 
nothing, and allows the officers of the government 
to suppose that the invention may be used without 
royalty, and it is so used for a number of years, he 
cannot subsequently set up an implied contract;°° 
and wheré a government officer receiving a salary 
is assigned to the task of devising, preparing, or 
making an instrument for the public service at the 
government’s expense, there is no imphed contract to 
pay him for the patent,®° but while the govern- 
ment may have an implied license to use an inven- 
tion of an employee it has no title to the patent 
except by express agreement.°! An employee of a 
government contractor assenting to the use of his 
invention by the employer cannot recover from the 
government for its use.°? The statute above re- 
ferred to** does not apply to a device discovered 
or invented by a government employee during the 
time of his employment,°* even though his work 
thereon was outside his hours of duty.®® 


License to government. Like other licenses,*® 
when the government obtains a license to manufac- 
ture, use, and sell a patented device it cannot ques- 
tion the validity of the patent.°7 A statement of 
one authorized to grant licenses that it will do 
nothing to interfere with the making of the pat- 
ented article for the United States followed by 
assistance to the United States in the way of in- 
formation, drawings, and blue prints, amounts to 
a license.6® A shop license to the United States 
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will not. be so liberally construed as to prevent it 


from showing the difference between the device 
used and that covered by: the patent.°® When the 
licensor knows the government is also dealing with 
a rival concern, a license to manufacture a de- 
vice, the exact nature of which is not disclosed, gives 
the licensor no rights as to well known elements sue- 
cessfully applied by such rival.‘° When the gov- 
ernment, on the invitation of an inventor, manu- 
factures a patented military device having no market 
value, the royalty payable is measured by the num- 
ber used, and not by the number manufactured."1 
A license to use a designated process under which 
the owner is required to and does disclose secret 
processes and improvements is not confined to the 


2 


method disclosed in a patent subsequently obtained, *? 


and renders the United States lable for the agreed 


royalty if it uses the process in whole or in part,** 
and for its use by government contractors though 
its use was not obligatory under the contract.*4 


In England, by statute, a patent has the like ef- 
fect against the king as against a subject, but a 
government department or agents may use the inven- 
tion on such terms as may be agreed on, or deter- 
mined as therein provided.*® The lability for in- 
fringement depends on the validity of the patent.7® 
Agents protected by the statute must be acting un- 
der the express or implied authority of the Crown.77 
A petition by the patentee for a determination of 
his rights may be made to the High Court,7® and any 
judge of such court has jurisdiction.79 The rule 
that the Crown neither receives nor pays costs ap- 
plies, though it may be waived by conduct or agree- 
ment of the parties,°° and the court generally has 
a diseretion as to the costs.§? 


57. Allgrunn v. U. S., supra. S.Ct. 224, 263 U.S. 621, 68 L.Ed. 478 
58. Gathmann v. U. S, 71 Ct.cl.| [aff 57 Ct.Cl. 497]. 

680. Wl re Palmer vo. U.aS) oko iChel 669. 
SOTA) Va Wino ceo tee Gis) 72. U. S. v. Harvey Steel Co., 33 


ae U.S. 229, 49 L.Ed. 1029, 40 Ct.Cl. 
525. 


Right of employers generally to use 
invention of employee see Master. and 
Servant § 167. 


60. Knapp v. U. S., 46 Ct.Cl. 601. 


SCT aGiulive aS. Lous Cb 3225°1'60 
U.S. 426, 40 L.Ed. 480, 31 Ct.Cl. 456; 
McAleer v. U. S., 14 S.Ct. 160, 150 U. 
See 4 ome Ludo Onno Ot Cle ab OO 
SOLOMONS: Vo) Un Ss LL SC (SSF 137 
Us. 342, 34 b.Ed. 667, 26 Ct.Cl. 620]. 


C2 arn Vee Wee San LO. mCZd)ie2t2 
[cert den 47 S.Ct. 472, 273 U.S. 758, 
Tie Vad, Sie vAllerunn .v. Us S067 
Ota Ol. al: 


63. 35 USCA § 68. 


64, Moore v. U. S., 39 S.Ct. 322, 249 
U.S. 487, 63 L.Hd. 721 [aff 52 Ct.Cl. 
532]. 


65. Moore v. U. S., supra. 

66. See Patents § 287. 

67.. Semple v. U. S., 59 ‘Ct.Cl. 664. 
68. De Forest Radio Telephone & 


Melezrapin ©o. VU. S., 4%) S.Ct 366; 
78 Wes coo ul Lnekid 625 [att 60eCt, 
Cl. 1034]; De Forest Radio Telephone 
& Telegraph Co. v. U. S., 59 Ct.Cl. 914. 


69. Electric Boat Co. v. U. S., 57 
Ct.Cl. 497 [aff 44 S.Ct. 224, 263 U.S. 
621, 68 L.Ed. 478]. 


70. Electric Boat Co. v. U. S., 44 


S.Ct. 258, 227 U.S. 165, 57 L.Ed. 464 
[aff 46 Ct.Cl. 298]. 


73. U.S. v. Harvey Steel Co., su- 
pra. 
[a] Tllustration.—United States 


held liable on a contract to pay a 
royalty on armor plate treated by 
the Harvey process and used by it, 
though use of certain material was 
discontinued as unnecessary. U. S. 
v. Harvey Steel Co., 33 S.Ct. 258, 227 
ee 165, 57 L.Ed. 464 [aff 46 Ct.Cl. 
98]. 


74 %U. S. v.. Harvey Steel Co., su- 
pra (where, under some contracts 
with the United States, the maker was 
permitted to use the process, if de- 
sired, while under other contracts the 
process used was to be satisfactory 
to the Navy Department). 


[a] Owner not required to look 
to contractors.—Where the action is 
upon the contract between a patentee 
and the government, by the terms of 
which the government becomes ex- 
pressly liable for royalties where the 
patented process is used in the man- 
ufacture of armor plates for one of 
its vessels, it cannot compel the pat- 
entee to look for payment to the man- 
ufacturer who employed the process. 
Harvey Steel Co. v. U. S., 46 Ct.Cl. 
298 [aff 33 S.Ct. 258, 227 U.S. 165, 57 
L.Ed. 464]. 


75. Patents and Designs Act, 1919 
(9 & 10 Geo. V, c 80), s. 8, in force in 


April, 1920 (Stat. R. & O., 1920, Nos. 
59, 658). 


[a] Not retrospective.—The Act 
for certain purposes is not retrospec- 
tive. Re Hale's Patent, [1920]\' 2) Ghe 
377. See also Re Rolls-Royce, Ltd., 
38 Rep.Pat.Cas. 149 (dispute between 
Air Ministry and Patentees: form 
of order approved by the court). 


[b] Formerly, the patent excluded 
only subjects, and the crown reserved 
the right to- use the invention. It, 
however, must pay what is reason- 
able. Act (1883), § 27; 46 & 47 Vict. 
ec 57. In re Napier, 6 App.Cas. 174; 
Dixon vy. London Small Arms Co., 1 
App.Cas. 632; Ex p. Pering, 4 A.&E. 
949, 31 H.C.L. 413, 111 Reprint 1040; 
Feather v. Reg.,.6 B.&S. 257, 118 EH. 
C.L. 257, 122 Reprint. 1191; 


76. Hale v. Coombes (No. 3), 42 
Rep.Pat.Cas. 328 H. L. (E) (where 
some of patents involved were held 
valid and others invalid and appeal 
was dismissed). 


77. Aktiengesellschaft fiir Auto- 
gene Aluminium Schweissung vy. Lon- 
don Aluminium Co., Ltd. (No. 2), 40 
Rep.Pat.Cas. 107. 


78. In re Hale’s Patent, [1920] 2 
Chars Th 
79. In re Hale’s Patent, [1920] 2 


Ch. 377 (jurisdiction not vested sole- 
ly in the judge to whom patent mat- 
ters are specially assigned). 


80. Re Carbonit Aktiengesell- 
Schaft, [1924] 2 Ch. 53. 


81. Hale v. Coombes, 42 Rep.Pat. 
Cas. 328. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


ee 
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In Canada, the Crown, apart from statute, has 
power, if it sees fit to do so, to use a patented in- 
vention without the assent of the patentee and with- 
out making any compensation,®? and, by statute, 
the government may use any patented invention, 
paying such sum as the commissioner of patents re- 
ports to be reasonable compensation.** <A report 
by the commissioner of patents as to the reasonable 
compensation is a condition precedent “0 any right 
of action for compensation.** 


[$ 150] 3. War Claims’*—a,. In General The 
liability of the government for the destruction or con- 
fiseation of property during war is a question de- 
pending on the time, circumstances, and necessity 
for the act complained of,°® any liability arising 
being held to exist as upon an implied contract to 
repay;** and as it is the nation that carries on 
the war, and not the individual officer, it follows that 
the nation, if any one, is liable for the acts of such 
agents as it sees fit to employ in the prosecution 
of its object;8& and although the government is not 
liable, but the officer is, in his individual capacity, 
for acts of an officer done without just cause or 
lawful authority, in taking or destroying the prop- 
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erty of a citizen, yet where an officer is obliged, in 
carrying out his general instructions, to exercise 
a discretion as to how far he will interfere with in- 
dividual property, and does so, fairly and faithfully, 
and the government afterward expressly adopts his 


acts, the government and not the officer is liable 


for the damage done.®® The government is not, 
however, in any event liable for goods confiscated 
ér destroyed by the enemy;°® or for expenditures 
necessitated by depredations of the enemy;°®! and 
the lawless destruction of property by soldiers act- 
ing without authority creates no liability.°? The fact 
that the government, during the war, adopted and 
executed a certain military movement, does not en- 
title to compensation a person claiming to have 
suggested to the government the advisability of the 
movement.®? Congress has from time to time passed 
acts for the allowance of war claims, covering Revo- 
lutionary war claims,®* French spoliation claims,®® 
and Civil War elaims,®* including the direct tax 
claims,®* claims by land grant railroads for the 
transportation of United States troops and sup- 
plies,®® claims for losses by persons producing or 
preparing to produce war material during the World 
War,°®® and claims for losses by government con- 


82. 
338. 


McDonald v. Rex, 10 Can.Exch. 


$3. St. 35 Vict. ¢..26, § 21, Patent 
Act § 44. 

84. McDonald v. Rex, 10 Exch. 338. 

85. Cross references: 


Claims under Dent Act see supra § 

96. 
Compensation on cancellation of war 

contracts with: 
Emergency Fleet Corporation see 
supra § 81 

United States see supra § 122. 

36... Wisein” Vv. Wns. f CUCl, 182. 

ja] Claims allowed.—Claim for 
destruction of private property to pre- 
vent it from falling into the hands 
of the enemy. Grant v. U. S., 1 Ct.Cl. 
41. 

[b] Claim disallowed.—Chester v. 
UW. Si, 48° Ct.cl. 357; Joseph C. Irwin 
SAGO: Ve, U. 8., 24 Ct: CL41387. 


87. Reed v. U. S., 4 Ct.Cl. 132 [aff 


11. Wall. 591, 20 L.Ed. 220, 7 Ct.Cl. 
TOD |e Brookesv..1U.. S., 2 Ct.cl.’ 180: 
[a] Ellustrations.—(1) When a 


military officer, in an emergency, im- 
presses a wagon train without the 
consent of the owner, who protests 
and refuses to sign bills of lading, 
but performs the required service, an 
implied contract for compensation 
arises under Const. Amend. 5. Ma- 
SOlwva Un 1S. 684 Ct:Cl.. 59. .(2). An 
obligation by the government to pay 
the former owner of property taken 
by the federal military authorities 
during the Civil War is not merely a 
moral obligation, but constitutes a 
valid debt of the United States. New- 
man vy. Moyers, 47 App.D.C. 102, Ann. 
Cas.1918E 528. (3) An amount ap- 
propriated under Act March 4, 1915, 
to repay the city of Memphis for the 
rental value of land taken for a navy 
yard during the civil war, is not a 
gift or bounty, but is in the nature 
of a debt, supported by good and val- 
uable consideration. Moyers v. City 
Oe 186 S.W. 105, 135 Tenn. 


88. Porte v. U. S, Dev. Ct. Cl. 114, 
§ 464 (in all that the commanding 
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officer does in an enemy’s country, so 
far as he is justified by the law of 
nations, he represents the country by 
whose authority he is there in com- 
mand of a military force). 


89.5" Wiggins v. U. S:, 3 Ct.cl. 412: 


90. Clay-iv.2U. (Si, Dev, Ct. Cl. 872; 
§ 734. 


[a] Thus, where two steamboats 
after the hostilities of the civil war 
had begun and in defiance of the pres- 
ident’s proclamation of April 19, 1861, 
were taken by their owners into bel- 
ligerent territory for the purpose of 
trading with the enemy, and were 
placed in the Confederate military 
service, and were finally sunk by Con- 
federate authority, the refusal of 
United States naval officer to allow 
the owners to raise the vessels cast 
no liability on the United States. 
Chester v= Ul2S 5. 48NCt.Gl. sha. 


91. Taft v. Marsily, 24 N.E. 926, 
120 N.Y. 474 [error dism 12. S.Ct. 988, 
145 U.S. 655, 36 L.Ed. 847] (no legal 
claim ever arose in favor of any per- 
son for the payment of enhanced in- 
surance as a result of the depreda- 
tions of the Alabama, as against the 
government of the United States). 


92> \Garber) Vv. U. S35) 46,/Ct,.Cle 503; 
93; Carroll vs Urs... 207 CCl, 426, 
94. See statutory provisions. 

[a] Claims disallowed.—Williams 
Vil Wt S:, 4-8. Cty M188, 3154 UrS:. 648; 
25 L.ia. 309; Williams v. War pss 11 
SOG. 435 ol oe Us Sellars a4 lush 590, 


26 Ct.Cl. 619 [aff 22 Ct. Clalit 
95. See infra § 152. 
96. See infra § 151. 


Claims for horses or other property 
lost in military service see Army and 
Navy § 102. 


97. Act March 2,,1891 (26 U.S. St. 
Aimer oreic)) ies 


[a] Construction, application, and 
effect see U.S. v. Elliott, 17 S.Ct. 140, 
164 U.S. 3738, 41 Lhd. 474, 32 Ct.Cl. 
616: Glover vn U.IS), 17 S:Ct: 95,164 
U.S. 294, 41 L.Ed. 440, 32 Ct.Cl. 613; 
McKee v. U. S., 17 S.Ct. 92, 164 U.S. 
287, 41 L.Ed. 437, 32 Ct.Cl. 612; Penn- 
sylvania v. U. S., 36 Ct.Cl. 507; Means 


Vv. U.cS5) 31 (Cel, 245: 
98. See statutory provisions. 


[a] Construction of statutes.— 
See Atchison, ete., R. Co. v. U. S., 
Ct.Cl. 126. (construing. Act Congr: 
eetrg 1874, and Act Congr. March 


99. Act, March 2, 1919, c 94 (40 
U. 8. St. at L. 1272, 1274;- 50 USCA. § 
80 note); Act Nov. 23, 1921 (42 U. S. 
Stivat 3225) 50 USCA § 80 ete 
Act Mebr, Ws 1929 ea Saab Wass 
Statin 1166). 


[a] Claims allowable.—See Wil- 
bur v. U. S. ex rel. Vindicator Consol. 
Gold Mining Co., 52 S.Ct. 113, 284 U.S. 
231, 76 L.Ed. 261 [aff 60 App.D.C. 60, 
47 E.(2d) 422, and U. S. ex rel. Ches- 
tatee Pyrites & Chemical Corporation 
Va Wilbur, 60 App.D:C. 625147 sR. (2d), 
424, cert gr 51 S.Ct. 650, 283 U.S. 817, 
io) a.d. 1433150 Wilbur v.20.) S. ex 
rel. Chestatee Pyrites & Chemical 
Corporation, 61 App.D.C. 212, 59 F. 
(2d) 887 [cert gr 53 S.Ct. 89, and aff 
53 S.Ct. 298, motion gr 53 S.Ct. 395]; 
Marshall v. Wilbur, 60 App.D.C.. 59, 
47 F.(2d) 421 [cert den 51 S.Ct. 654, 
283 U.S. 861, 75 L.Ed. 1466]; Crimora 
Manganese Corporation v. Wilbur, 60 
App.D.C. 5b, 47 BV C2d) 07. cent ‘den 
5 ISICts 654, 283 U.S. 861,73 “Lynde 
1466]; U.S. ex rel. Jarman vy. Work, 
56 App.D.C. 124, (10 7B. (2d) 989-5: 
S. ex rel. Carpy v. Work, 56 App.D.C. 
126, 10 F.(2d) 991. See Work v. U. 
S. ex rel. Rives, 54 App.D.C. 84, 295 
F. 225 [motion to dism or aff den 44 
S.Ct. 459, and rev 45 S.Ct. 252, 267 U. 
S. 175, 69) Lbd. 561]. 


[a] Amount allowable see Crimora 
Manganese Corporation v. Wilbur, 60 
App.D.C. 55, 47 F.(2d) 417 [cert den 
inode 654, 283° U.S), 861 v3, Land? 


[b] Determination of claims, see 
Wilbur v. U. S. ex rel. Vindicator 
Consol. Gold Mining Co., 52 S.Ct. 113, 
284 U.S. 231, 76 L.Ed. 261 [aff 60 App. 
D.C. 60, 47 ’B. (24) 422, and U. S. ex 
rel. Chestatee Pyrites & Chemical 
Corporation v. Wilbur, 60 App.D.C. 62, 
47 F.(2d) 424, cert gr 51 scat 650, 283 
UWsSea8li, Tb) lsd. 0 14ss ui Semen 
rel. Vindicator Consol. Gold Mining 
COmRVE Wilbur, 60-App: DC 60; 27 ny 
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tractors 
agencies, 


[§ 151] b. Civil War Claims. In regard to claims 
for the loss, destruction, or confiscation of property, 
congress has passed several acts, all with approxi- 
mately the same object in view, that is the reim- 
bursement. of the loss of sufferers loyal to the Un- 
By far the most important of these was the 


ion.? 


(2d) 422 [aff 52 S.Ct. 113, 284 U.S. 
231, 76 L.idd. 261]. 


[ec] Review of decisions see Crimo- 
ra Manganese Corporation v. Wilbur, 
CON App DC. 555478. 2d) 410i keert 
den 51 S.Ct. 654, 288 U.S. 861-73 L. 
Ed. 1466]; Marshall v. Wilbur, 60 
App.D.C. 59, 47 F.(2d) 421 [cert den 
DIES .Ct, 6545 20a) -Uss.. SOd, (Uo a, Hd. 
1466]; Work v. Crimora Manganese 
Corporation, 57 App.D.C.. 41, 16 &. 
(2d) 537. 


1. Act March 4, 1925, § 8 (43 U.S. 
St] ato U7 1273)). 


[a] Losses recoverable.—Secre- 
tary of the Navy must consider claim 
for “loss” caused by government 
agency in performance of fixed price 
contract, without proof of ‘net loss” 
on contract. Wilbur v. U. S. ex rel. 
Cc. L. Wold Co., 58 App.D.C. 347, 30 F. 
(20) 871. 


2. See statutory provisions. 


[a] Construction, application and 
effect, see Hart v. U. S., 6 S.Ct. 961, 
TTS VUES: 62,30 bd. 96, 20) Ct. Cl, 505; 
Brewington v. U. S., 39 Ct.Cl. 399; 
Reynolds v. U. S., ae Ct.Cl.. 74;, Penn- 
sylvania v. U. Sues SA OtOL. 514; West 
Wairoiivianvn Uns ouCt.cl.u 20; maeenn= 
Sylvania vV.iU.as., 06 Ct. Cle Lol Vance 
Wa kien s:, 30) Ct. Cl. 252; Kirtley Va Ue 
Se au Ct. CL o3 4; Randolph Wan in tiisen 
Zhy Ct.Cl..3282'; Neal v. U. Seno Cte cL 
210 witehebowen. VWs is., 2h ,CtCl. 
223° Beasely. v. U.. 8.2521! Ct.Cl. 2253 
Newman vy. U. S., 21 Ct.Cl. 205; Ket- 
teray. On See CtCl, Liss Board vot 
Field Officers of South Carolina 
TEYrOODSieV. Os (S55 20) CU.Clwrss) | Carver 
WeeUeess oor CLC 361) shafts S.Ct) o01% 
111 U.S: 9609, 28 Libids 540, 19) Ct.Cl. 


GLAlee Uilinols. Cent, R. Colw. Ura se, 
16 Ct.Cl. 312; Dykes’ Adm’r v. U. S., 
LONGUE 289) Branch VW. Lact. 


Cl. 281 [aff 100 U.S. 673, 25 L.Ed. 759, 
15 Ct.Cl. 630]; Wilson v. U. S., 11 Ct. 
Cl 513: wasow tv. U.S, 10 CLC 266 
Wylie v. U. S., 6 Ct.Cl. 295. 


[b] ‘Amount of claim allowed see 
Lamar v. McCay, 3 S.Ct. 167, 109 U.S. 
235, 27 L.Ed. 919; U.S. v. Crusell, 14 
Wall. (U.S.) 1, 20 L.Ed. 821; Reed v. 
Wansss Ll WallnCU.s:) 591, 20 L.Ed. 
209, m% Ct.Cl, 1955) Persons’) Assignee 

U. S270 Ct.Cl. 502 [aff 92 U.S. 
651, 23 L.Wa. (56,11 Ct.Cl. 477) . Vil= 
lalonga Venere LOG t Cl et2ooe Boyd 
5 (eel OPS ae) Ct.cl. 419; Dent v. U. S., 
SaiGt@l 474" Martine v.! Unis. Ct.Cle 
ADO mLryiCh sn Vir Uy 9s, OL Cl Cl 246i 
Wentworth v. U.S., 5 Ct.Cl. 302; Hunt 
VW S274 Ctrl doo, QUIND ye. Ue ss, 
AGG le il gyrate. Us. Sis ClON, 
3023) Ini re Pain, 4° Ct.Cl. 237; Adler 
VWs. - 10 Ot. Cl. 3805e Mott tv. U.0'S:, 
oEOUCIis6on8 West ve U.S, 3 (CEG 
SAE eprhOOVer) Ve mui (S.40 3) SOG Ol, BOSy 
Freeman v. U. S., 3 ae Cl. 272: Gane 
er v. U.S., 3 Ct.Cl. 191; Allen v. U. 

5 ite 91; Jones v. Whe S:, Cher 
266. 


[c] Reimbursement of states for 
expenditures in raising troops under 
Act July) 27, 13861, "e 21 Cl2 Us S. St: 
at L. 276) and Resolution March 8, 
1862, No. 16 (12 U.S. St. at L. 615), 
and related provisions, see State of 
Massachusetts v. U. S., 52 Ct.Cl. 311; 


during such war from acts of governmental 
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abandoned and captured property act which pro- 


vided for the collection and summary sale of all 


captured or abandoned property found within the. 
territory of the insurrection, and for the collection — 
by the owner of the property of the proceeds of the 
providing the claimant had been loyal and 


sale,? 


State of Nevada v. U. S., 45> Ct.Cl. 
254; Laughlin y. U. S., 44 Ct.Cl. 224. 


[d] Under Bowman Act, giving 
the owner of property taken for the 
use of the army a right to recover 
therefor, but denying such right if 
the property was destroyed in mili- 
tary operations, the distinction be- 
tween property taken for the use of 
the government and property de- 
stroyed incidental to war is that one 
is the result of official selection and 
the other of the chances of war, and 
a citizen is entitled to compensation 
in the former case, but not in the lat- 


ters Walker iverUn Si cot) CuCl. 345. 
3. Act March 12, 1863, c 120 Oe U. 
S. St. at L. 820; 28 USCA § 268). 


[a] Constitutionality of statute.— 
The abandoned and captured property 
act of March 3, 1863 (12 U. S. St. at 
E8203 28 USCA § 268), having been 
recognized and administered as an 
existing, valid statute of the United 
States by the legislative, executive, 
and judicial departments of the gov- 
ernment, although it was not approv- 
ed by the president until after the ex- 
piration and actual adjournment of 
the congress by which it was enact- 
ed, it is held that the constitutional 
question involved in the failure of the 
president to sign and approve it be- 
fore such adjournment is not an open 
one in the court of claims, or an in- 
Eee court. “Us. Shiv. Weil, 298Ctcl 
523. 


[b] Revival by private act enact- 
ing substance, see Austin v. U. S., 15 
NiCt 167, 1155 cll oe 41 c, SOm ia. 210.0. 


[ec] Construction, application and 
effect, see Briggs v. U. S., 12 S.Ct. 391, 
143 U.S. 346,436 L.Ed. 180, 27 Ct.Cl. 
564; Lamar v. McCay, 3 S.Ct. 167, 109 
U.S=235, 27 L.Ed. 919; U. S. v. Quiz- 
ley, 103>-U.S. 595, 26 L.Hd. .524,.16 
CECI) 638) Branch) wanU. es: £00) UES, 
628, 25 Td 759) 16, Ct. Clis630.% sUas. 
v. Winchester, 99 U.S. 372, 25 L.Ed. 
ee 14 Ct.Ch 1594sfatl 14, CECI. t3) 3 

Ss. v. Pugh, 99 U.S: 265, 25 L.ed. 
352. TA Cris Se Umi s Ross, 92) Ui. 
SHIH, Oy Goats WOdgndile «Ot. Clwo4 3, 
Spencer Vi Use SLU Ge conn. 
462, 11 Ct.Cl. 461; U.S. v. Villalonga, 
23 Wall. (U.S.) 35, 23 L.Ed. 64, 10 Ct. 
CU22eCutneri Ve Us Sunt Welle CURS.) 
bl Teco s6o6Gn Usisu vVeuerusell ans 
Wall. (U.S.) 1, 20 L.Ed. 821;. Cham- 
berlain v. Stanton, 5 F.Cas.No. 2,579, 
2. Woods: 164:_ Collins’.v., U.S: 66: 'Cts 
GlVAly Basch Woe. iss) ben CuCl. 134): 
O Pry Was Os) Ole CUCL aL s Path, 89) Ss 
Ct. $05, 249° U.S. 323, 63 L.Ed. 626]; 
Lincoln v. U: S., 50 Ct.Cl. 70; Lincoln 
Vv, U.S. 49-Ct.Cls.800:. Brandon vist): 
Si) 46. CU Cl 5693 Dhomas Admire. 
UT iSe els GUC LAGs ae iene: ve Wee Sey 
18) Ct. Clié153) Duncan wee UL Ss LSet? 
Cle2305 “Smarthv.c Ui Sit G6 vCuOle ale 
Goodman ive eli, (Siw Cuels, 26472 
Fluker’s Adm’r v. U. S., 14 Ct.Cl. 252; 
Moore vs U. Si, 10 CuCh 375 Boyd 
VRRU SS SS Gt. Cl. 419; Laporte’s 
Widow v. U. S., 9 Ct.Cl. 836; Ruther- 
ford Vv. WaiSi,08 Ct.Cl. 481; Block v. U: 
Sis GL.Ck 461; Villalonga v. J. S., 8 
Ct.Cl. 452 [reversed on other grounds 
in, 23) “Walk? 35,223 Enid. 64,510 Cuel 
221; Jenkins’ v..-U. S.,; 8 Ctuel.* 464: 


had not given aid or comfort to the enemy.* . 
ant could not recover if he had engaged in unlawful — 


traffic with the enemy,® and was required to show 


Claim- 


Bynum v. U. S., 8 Ct.Cl. 440; Spencer 
ve Us Si, 8 Ct.Cl (288 fatii ine Si Wass 
677, 28 Lid. 462, 17 Ct.Cl. 461] 5 siers 
ry v. U. S.; 8:Ct.Cl. 277; Meldrim ye 
(Dae Sean Ct.Cl. 5955 Minor vy. U. S., 
6 (CUClNs 93 
389; Mezeix v. U. Soi '6 Ct.Cl. 2325 
Brown v. U. S., 6 Ct. L711: Tayloe’s 
Bx’rs vi Urs. & CECL (01> (Berean 
U. Ss. 5) Ct-Cke 632). Kohns ve Usiss 
5 Ct-Cl. 603;—Stanton. ‘v. U.S.) 47Cs 
Cl. 456; Burnside v. U. S., 3 Ct.Cl. 367; 
Kenney v.<U. S., 3 Ct.Cl. 366; Carroll 
Vi UintS., 23 Cb Cla3bo5 Hudnal V¥.. Us 

a OLOly Zo, Aubert’s Adm'r v. U. Sa 
3 Ct.Cl. 84; Wilkinson v. U. S., 
Cli 160% sRubDe yi. U2 aS: bio CUCis 
Meyer v..U. S.,°3 Ct.Cl. "55. 


[d} 
tured and abandoned property acts 
compared.—U. S. v. Winchester, 99 U. 
SS." 372, 25 I: Hd. 479,. 14~-CtCiz 594s 
Lincoln v. U. S., 49 Ct.Cl. 300. 


[e] Nature of judgments rendered 
under the act see Richmond v. U. 


59; 


7 Ct.Cl. 533; Woodruff v, U.S. 5 CLCL 


645; 
{f] 


Mott v. U. S:,. 38 CGEl 218. 
matneinatton of rights.—The 


time for determining the rights of | 
loyal owners of captured property has ~ 


passed. The jurisdictional period 
given by the act has ceased. Until it 
be revived or reviewed, no rights can 
be determined. Brandon vy. U. S., 46 
CECI .559- 


4 Act March 12, 1863, ¢ 120 (12°U. 
S. St. at L..820; 28 USCA § 268). 


[a] Application and effect see Par- 
soud VU S; 
E.Da646aiiCeeEe 


289; Armstrong 


VYoU..S.;, disawWall Guess) 154, 20 L.Ed. 
614; Carroll v. U. Si3 Wall. (U.8.) 
151,20 Deed? 565,.7 Ct. Cl4255'3 sees 


v. Padelford, 9 Wall. 
EMG. (S85 ve Cle tage 
derson, 9 Wall. COrS>) 56, 19 L.Wd. 615, 
ee Ci. 121; Board of Education v. 
UF S80 Ct.cl. 160; Austin v.) Uass 
25 Ct.Cl. 437 [aff 15 S:Cts 167,955 U.S. 
417, 39 L.Ed. 206; 30 Ct.Cl. 484]; Har- 
dee v. U. S28 Ctcl 316; 
Us S.Ct Cl. 599; 
7 Ct.Cl. 595; Stoddart v. U. S, 6 ct 
Cle 3140) Wylie v. GeSee6 Ct.cl: 296; 
Tayloe’s Bx’rs' ‘v.- Ul Sis CUucle Gis 
Koester v. U. S., 5 Ct.e1. 642; Spain 
Ve (Ue Sy, be CRG 98. Stern v. U. S., 
5 CtCl 596" ‘knee: vv. Ue Sie Om cL 
583; Bates v. U. S., 4 Ctl. 569; 
Kline v. U. S., 4 Ct.Cl. 559 [aff 13 
Wall. 128, 20 L.Ed. 519]; 
uy 4c¢eCl. 475; Ayers v. U.S! Aer 
L.Hd. 627]; Quinby v. U. S., 4 CtCl. 
417; Miller v. U. S54 Ctl. 288; 
Stark v. U. SF 420 cl. 280; Lynch v. 
Oa aS £83 Ct.ci. 392; Reynolds Vive 
Sy Out CuCl 23 2R Gearing Vv. Us S85 
ene 165; Kuper ViFULS Sie" 39 OG Cl. 


(U.S.) 531, 19 


Meldrim v. U. S., 


[b] 


U. S., 32 Ct.Cl. 393; Burnham v. U. S., 


32 CLCl. 388; Fletcher v. UASe 32 cy 
Gl. 36. ; 

[c] Concealment of facts see 
Markham v. U. S., 44 Ct.Cl. 519. 


5. Desmare v. U. S., 93 U.S. 605, 23 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Henry Verlne oes 20 Ct.Cl 


3 Com 


The confiscation and the cap- 


13 Wall. (U.S.) 156, 20 | 


Hayden v._ 
422 [appeal dism 9 Wall. £08, 19s 


Acts held to be giving aid and 
comfort to the enemy see Colbert v. 


vind 


¥ 


i 7 


5) 


re 


U.. S...v.SAnene 


Austell v.- 


fa sie es 


ee schapish tenia ital tienes sien pr 
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* §§ 151-153] 


that he was a bona fide owner thereof and that the 
ownership was not collusive or eolorable, and not 
in fraud of the act or with a view of speculating on 
the justice of the government.® It was not, how- 
ever, necessary that the claimant be a citizen of 
the United States, claims being allowed in favor of 
foreigners upon the same basis.?. The government 
was not liable on an implied contract to any per- 
son, loyal or disloyal, for property taken by its 
agents, civil or military, during the rebellion, with- 
in the insurrectionary district; and the only redress 
given to any person for property captured or seized 
was that provided by the abandoned or captured 
property aet, and the acts amendatory thereof.’ 


[§ 152] c. French Spoliaticn Claims. During 
the Franco-American disturbances, toward the end 
of the eighteenth century, French privateers cap- 
tured as prizes a number of American vessels and 
otherwise interfered with American shipping. The 
United States assumed as part of the consideration 
for the Louisiana purchase treaty the claims of its 
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citizens against the French government, amounting to 
about four million dollars, and in 1885, the cases were 
referred to the court of claims for adjudication,?® 
and awards have been made thereunder, for the pay- 
ment of which congress has from time to time made 
appropriations.1° These claims have been in the 
federal courts for years; but the adjudications are 
of historical rather than practical value as the claims 
have for the most part been adjusted. The decisions 
are cited in the subjoined notes.11 The theory of 
the French spoliation claims is that, as this govern- 
ment, relinquished to France the claims of our citi- 
zens in consideration of the relinquishment by France 
of her national claims against the United States, 
this government thereby took from her citizens pri- 
vate property for public use, for which just com- 
pensation should be made.}2 


[§ 153] 4. Indian Depredation Claims. Liability 
for Indian depredations rests primarily on the Indian 
tribes,?* but congress has by statute, at times, recog- 
nized a liability on the part of the United States,!4 


Hd 959; 12. Cel 26s Sprottiyv: Us 
S., 20 Wall. (U.S.) 459, 22 L.Ed. 371, 
10 Ct.Cl. 1; U. S. v. Lapene, 17 Wall. 
GEES.) 601,21 L.bd.. 693; 9 Ct.Cl.31; 
@utner vy. U.S: 17 Wall..€U:S:) 517, 21 
L.Ed. 656, 9 Ct.Cl. 4; Slawson v. U. 
S26, Wall. CU-S:) 3310, 21.L.Ed: 356, 
SeGCt.Cl. 144 fafe 6 Ct.Cl..370);- Sprott 
ve U. S., -8-Ct.Cl. 499 [aff in 20 Wall. 
Mae esd. oe ls 10 CtClayiln, Tay- 
loe’s Eix’s, Vv. Us S.,-5 Ct.C1.-701; »Dils 
JOD Waly IS.) -5 Ct.Cle 586 iLatt 8: €t.Gh. 
62]; Wayne v. U. S., 4 Ct.Cl. -426; 
Quinby v: U: S.,-4.Ct.Cl. 417; Bul- 
Winkle. v..U. S. -42Ct.-Cl) 395; Watts 
Ooms. 3)-Ct.Cl- 2699 ‘Mayer=v.. U. 
wemomOLecl—249: -Armstrone, v. U.S, 
) 3 Ct.Cl. 243; Gertsmann v. U. S., 3.Ct. 
Wie 235° Teowe. Ver-Os |S. :0 (Ct.Cl, (2315 
eCATIne NV. Ol tSsc a) Cv.Cl... 1655. --Me- 
Mahon ws W.).S:, 32Ct.Ck 120. 


Ci aneam sven. 5... 44 9. CL,, 157, 
254 U.S. 494, 65 L.Ed. 370 [aff 54 Ct. 
ClE2otl; duamar vs McCay, 39S.Ct. 167, 
TO9ULS, 235, 27 I.Ed. 919; Basch ‘v. 
Mee 2 Ot: Le4s- Briges. vy. U. S., 
25 Ct.Cl. 126 [rev on other grounds 
12 S.Ct. 391, 143 U.S. 346, 36 L.Ed. 180, 


Boeotel. 5641; Douglas 'v.. Us S.,) 14 
Grew Thomas vee s., 11 °-Ct:Cl. 
ioe Biewett vy. U.. s.,, LO CLC, 235 


miatiols Ct.Ch 556]; Whitfield v. U.'S., 
9 Ct.Cl. 276 [aff 92 U.S. 165, 23 L.Ed. 
= 705, 11 Ct.Cl. 444]; Gallaudet v. U.S., 
SCtC). 210 Mall-y. OU. S.; 19)Ct.Cl.1170 
laff 92) U.S. 27, 23-4.Bd. 597, 11. Ct.Cl. 
197]; Weed v. U. S., 8 Ct.Cl. 405; 
Fernandez v. U. S., 7 Ct.Cl. 541; Low 
Wane: cn OLCl yb lo;e Coogan sy. 4U; 
Sera Ct. ©1507 sMixeviiUs S:,° 60, CtCl 
410; Mahan v. U. S., 6 Ct.Cl. 331 [aff 
THEW Wall 143, 21) Taba? 307, 8. Ct.cl. 
ten) akilduft v. U.. S.,.\6 CtCl.'.250; 
Browmey.. UU. S.,3o- Ct-Cl. 119%. Reils 
WaPo KCt.Cl, 61, bond v. UU. S8., 
PeCt. Cis. 52.9). 


7. Burthe v. Denis, 10 S.Ct. 335, 
MISeeS. 514, oo Hd.) 7685, Younes 
wae 6. 90 US. 39) 24 Ld. 992, 13 
Grele dil Vounsy vey Us Si, 12 Ct.Cl: 
648 [aff 97 U.S. 39, 24 L.Hd.'.992, 13 
CU Cla tiles Millarcv..U. Ss, 8 Ct:Cl 
407; Diekelman v. U. S., 8 Ct.Cl. 371 
[rev on other grounds 92 U.S. 520, 23 
eden (40 el CUCL oat 7 ||; ua, Plante 
Meas wo Otol olin Bruning: vs 1; 
Supe Ot. Gl. 242) Memihose v. U. (S:, 
BaOuelwo405 nWwaltjen, Vv. S., 3 Ct. 
@le23s8. Byrnes ve W.s., o.Ct.Cl 195. 


8. Brandon v. U. S., 46 Ct.Cl. 559; 
Green v. U. S., 10 Ct.Cl. 466. 


97 Act Jan. 20;°13835,.¢ 25° (23 U. 
S. St. at L. 283). 


10. 
acts. 


11. See cases infra this note. 


[a] Generally see Buchanan v. 
Patterson, 23 S.Ct, 764,190 U.S. 363, 
£7 ad.) 10935) Ue Sve Gilliatcdae S.Ct 
16, 164 U.S. 42, 41 L.Ed. 344, 32 Ct.Cl. 
607; The Sally, 50 Ct.Cl. 129; The Sea 
Flower, 49 Ct.Cl. 211; The Friendship, 
49 Ct.Cl. 204; The Fair Columbian, 49 
CUCL As3s 2 ihe Asiann4s peCuCls tao 
The Philanthropist, 47 Ct.Cl. 151; The 
Nantasket, 46 Ct.Cl. 291; The Fanny, 
46 Ct.Cl. 214; The Ship Poll Cary, 45 
Ct.Cl. 219; The Betsey, 44 Ct.Cl. 506; 
The Endeavor, 44 Ct.Cl. 242; The 
Schooner Two Cousins, 42 Ct.Cl. 436; 
The Sloop Townsend, 42 Ct.Cl. 134; 
The Brig ‘Sally, 41 -Ct:@l.. 431; The 
Brig Juno, 41 Ct.Cl. 106; The Schoon- 
er Reliance, 41 Ct.Cl. 67; The Ship 
Hiram, .41 Ct.Cl. 12; The Schooner 
Maria, 40 Ct.Cl. 72; The Sloop Ralph, 
39 Ct.Cl. 204; The Schooner Atlantic, 
39 Ct.Cl. 1938; The Brig Fair Ameri- 
can, 39 Ct.Cl. 184; The Brig Amiable 
Matilda, 39 Ct.Cl. 138; The Schooner 
Nantasket, 39 Ct.Cl. 119; The Brig 
Maria, 39 Ct.Cl. 39; The Brigantine 
Speedwell, 39 Ct.Cl. 34; The Schooner 
John Eason, 37 Ct.Cl. 448; The 
Schooner Vandeput, 37 Ct.Cl. 396; The 
Ship Amazon, 36 Ct.Cl. 378; The Ship 
Fame, 36 Ct.Cl. 361; The Ship Gover- 
nor Bowdoin, 36 Ct.Cl. 338; The Ship 
Rose, 36 Ct.CL 290; The Schooner 
Good Intent, 36 Ct.Cl. 262; The 
Schooner Betsey, 36 Ct.Cl. 256; The 
Brig Dolphin, 36 Ct.Cl. 248; The Brig 
Juno, 36 Ct.Cl. 239; The Brig North 
Carolina, 36 Ct.Cl. 52; The Ship Con- 
cord, 35 Ct.Cl. 482; The Ship Apollo, 
385 Ct.Cl. 411; The Ship Parkman, 35 
Ct.Cl. 406; The Schooner Henry and 
Gustavus, 85 Ct.Cl. 393; The Ship 
Star, 35 Ct.Cl. 387; The Ship Ganges, 
SIVCU CIW175 > hes Shipatom, 2 9VGt 
Cl 63:2 4Bieldi-v. TOLS3 627. Ct. Cl. 12.245 
The Sloop Martha, 27 Ct.Cl. 218; The 
Ship Hope, 27 Ct.Cl..122; The Brig 
Venus, 27 Ct.Cl. 116; Winston v. U.S., 
24 Ct.Cl. 198; The Brig William, 23 
Ct.Cl.: 201; Lhe! liza, 22 Ct.Cl. 4805 
Gushine: Vi wo wiS. eee CuCl LN TETol= 
brook v. U. S., 21 Ct.Cl. 484; Gray v. 
UIS:; -223Cu.Cl7340) tRoberts: ve Wies.; 
Dev.Ct.Cl. 32, § 60; Healey v. Cole, 49 
A. 1065, 95 Me. 272. 


[b] Presumption and burden of 
proof see The Experiment, 49 Ct.Cl. 
392; The Sea Flower, 49 Ct.Cl. 211; 
The Fair Columbian, 49 Ct.Cl. 133; 
The Philanthropist, 47 Ct.Cl..151; The 
Rensalaer, 49 Ct.Cl. 1; The Nan- 


See particular appropriation 


tasket, 46 Ct.Cl. 291; The Hope, 46 Ct. 
Cl. 211; The Ship Poll Cary, 45 Ctl. 
219; The Endeavor, 44 Ct.Cl. 242. 


[c] Admissibility of evidence see 
The Philanthropist, 47 Ct.Cl. 151. 


[ad] Weight and sufficiency of evi- 
dence see The Friendship, 49 Ct.Cl. 
204; The Nantasket, 46 Ct.Cl. 291; 
The Ship Poll Cary, 45 Ct.Cl. 219. 


[e] Amount of recovery see The 


Friendship, 49 Ct.Cl. 204; The Fair 
Columbian, 49 Ct.Cl. 133; The Hope, 
46 CUCIS 2115) The {hiram 45 Gwole 


9; The Brig Hiram, 23 Ct.Cl. 431. 


[f] Manner of distributing awards 
see Buchanan vy. Patterson, 23 S.Ct. 
764, 190 U.S. 353, 47 L.Ed. 1098; Blag- 
Se vesBalebhy 1.6 SiGt: Sb3sho2eunS 2439" 
40 L.Ed. 1032, 31 Ct.Cl. 460 [rev Cod- 
man v. Brooks, 34 N.E. 689, 159 Mass. 
477]; The Ship Eliza, 28 Ct.Cl. 480; 
The Ship Theresa, 28 Ct.Cl. 326; The 
Brig iClio;. 27 Ct. Cle 2313/7 Bilaridsenvs 
WES. 2O,OUuCle2b3>  AdamsuvenUnmse. 
26 Ct.Cl. 249; Buchanan'v. U. S., 24 
Ct.Cl. 74; The Ship Betsy, 23 Ct.Cl. 
277; Gardner v. Clarke, 20 D.C. 261, 
20 Wash. Law Rep. 2; Leffingwell’s 
Appeal, 25 A. 458, 62 Conn. 347 [rev 
TG Sete sos) Or Urs 4800 2 eieanGge 
1032]; De Circé’s Succession, 6 So. 
812, 41 La.Ann. 506; Healey v. Cole, 
49 A. 1065, 95 Me. 272; Patterson v. 
Buchanan, 48 A. 158, 92 Md. 334 [aff 
23 S.Ct. 764, 190 US: 3538, 470 what 
1093]; Balch v. Blagg, 31 N.E. 764, 
157 Mass. 144 [rev 16 S.Ct. 853, 162 
US) 439) 740% L.bid. MO s2q se eNutesa ve 
Forsythe, 36 So. 247, 84 Miss. 211; 
In re Clement, 28 A. 932, 160 Pa. 391 
[rev Clement’s Estate, 24 A. 631, 150 
Pa. 85]; ..Carey v.. Morris, 1. Pa.Dist: 
229; Stokes’ Hst., 10 Pa.Co. 527; Rut- 
ledge v. Tunno, 41 S.E. 308, 63 S.C. 
205. : 


12. The Betsey, 44 Ct.Cl. 506. 
13. See Federal Courts § 381. 


14 See Act. June 30, 1834, c 161 § 
17 ‘(4 U. S: St. at Li. 731). crepealed 
by Act Febr. 28, 1859, ¢ 66 (11 U.S. 
St. at L. 401); Act March 3, 1885, © 
St OA MOR se seman be SGU Avert! 
March 3, 1891, Cc bss (26) Ua seesteuear 
Piesol) 12 Os S. St at ts 12 0 Wee 
Rev. St. § 2156 (25 USCA § 229). 


[a] Liability of United States (1) 
was rescinded by statute in 1859 (11 
U.S. St. at L. 388); Love v. U. S., 29 
Ct.Cl. 332. (2) But was reassumed 
in certain cases by the jurisdictional 
act (26 U. S. St. at L. 851). Love v. 
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as by giving the court of claims jurisdiction over 
claims against the United States and Indian tribes 
for depredations committed by members of the tribe 
upon the property of citizens of the United States,1® 
but the time for presenting claims under the juris- 
dictional act last mentioned has expired,!® and no 
claim is to be considered which accrued after the 
In the subjoined 


date of the passage of the act.+7 


U. S., 29 Ct.Cl. 332; -Woolverton v. 
Whe Sy AG) OnKed BNO 

15. Act Mareh 3, 1891, (26 U. S: St. 
at L. 851). 

16. See Federal Courts § 381. 

Le PAG Bis ASB SiShes elie OY etSuy 

18. See cases infra this note. 

[a] Strict construction.—(1) This 
statute must be strictly construed, 


both as being in derogation of the 
sovereignty of the United States and 
as enforcing an obligation of the 
wards of the nation. Marks v. U. S., 
16 S.Ct. 476, 161 U.S. 297, 40 L.Ed. 7106, 
pr Charen 453; Leighton v. U. S., 16 8. 
Ct. 495, 161 us 291, 40 L.Ed. 703, ol 
Cruel 454; Wilson v. U. S., 38 Ct.Cl. 
6.52): It was not, however, the in- 
tention of congress to impose techni- 
eal defenses, but rather that the 
claims Should be considered on their 
merits. Brown v. U. S., 32 Ct.Cl. 432. 


[b] Statute did not create new lia- 
bility.— Turner v. U. S., 39 S.Ct. 109, 
248° U.S. 354,62. L.Ed. 291) [aff 51Ct. 
Gl. 125]; Brown v- U.S., 32 Ct.Cl. 432; 
Welch v. U.°S., ae Ct.Cl. 106; Love v. 
Wires 20 CUels Leighton Ven Se, 
29 Ct.Cl. 288 bees 16 S.Ct. 495, 161 U. 
She201 40) Taba! 1703. 31 Ct Cl. 454]. 
See Turner v. U. S., 39 S.Ct. 109, 248 
U.S. 354, 62 L.Ed. 291 (so holding as 
to Special act). 


19. McKinzie v. U. S., 34 Ct.Cl. 278 
(claims are not gratuities, but legal 
demands). 


20. See cases infra this note. 


[a] Dependent on statutes.—(1) 
The liability of the tribe and of the 
United States for depredations com- 
mitted by Indians depended upon stat- 
utes prior to the jurisdictional act. 
CorralitosnCo. VesLUe 1S.) 20ens-Cli 94, 
178 U.S. 280, 44 L.Hd. 1069, 35 Ct.Cl. 


629) Lath, 33CuGlo 34215" Welch iv. U- 
Sepol eC UC WaLOG ss uGartison ve Win o5., 
30 Ct.Cl. 272. (2) Creek Nation was 


liable in absence of statute, for in- 
juries due to mob violence or failure 
to keep peace. Turner v. U. S., 39 S. 
CEP 09 62743) (WES; ood) 63d. 22/97 
(even though claimant grantee of na- 
tion). (3) Participation in injuries 
of officer acting, not colore officii, did 
not alter rule. Turner v. U. S., supra. 


[b] Effect of treaty.—(1) Such 
liability might, however, be assumed 
under a treaty by a tribe to which 
the statutes would otherwise not ap- 
Diy Veinooye WU. eS.,..05 Cel. 642 De 
Baca v. U. S., 37 Ct.Cl. 482; Friend v. 
U. S., 29 Ct.Cl. 425 [appeal dism 16 
S.Ct. 1201, 163 U.S. 687, 41 L.Ed. 308]. 
(2) <A treaty obligation to cease all 
hostilities against the United States 
is not an obligation to pay for damage 
by individual depredators. Leighton 
ve U. S.,.29 Ct.Cl. 288 [aft 16 S.Ct. 495, 
161, Ues:.2 291, 40) Led: 703; 31. Ct:Cl: 
454]. (8) The making of treaties 
with thirteen of the principal tribes 
in 1867-1868, whereby the election 
was given them to surrender the 
wrong-doer or to reimburse the in- 
jured party, was intended to be the in- 
stitution of a new policy; but that 
policy was never instituted in fact. 
The wrong-doer was never demanded 
as provided by the treaty, and no 
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tribe ever offered or refused to sur- 
render one. Therefore it must be in- 
ferred that that provision of the 
treaties has been abandoned by both 
parties, and it is not necessary to 
show that a demand was made upon 
the tribe, in order to establish liabil- 
ity. U. S. v. Hood, 19 S.Ct. 882, 172 
U.S. 641, 43 L.Ed. 1181; U.S. v. Kemp, 
LEDS. Cts9485 169) (Usa. Won 22000. de 
1215; Brown Vv. WU. S.; 32 Ct.Cla 432. 
(4) Where the liability of Indian de- 
fendants depends on treaty, right 
of claimant to recover will be meas- 
ured by the terms of treaty. Love v. 
1 FSi AS) Orel, Bie 


[ec] Claims held not within trea- 
ties.— Marks v. U. S., 28 Ct.Cl. 147 
[aff 16 S.Ct. 476, 161 U.S. 297, 40 L.Ed. 
706, 31 Ct.Cl. 453]; Labadi v. U. S., 
SCT Cle 2 0be 


21. See cases infra this note. 


[a] When solely liable. —4 The 
United States was solely liable only 
where the tribe to which the depredat- 
ing Indians belonged was unknown. 
U. S. v. Martinez, 25 S.Ct. 80,.195 U.S. 
469, 49 L.Ed. 282,-40 CtiCl. 5125—U. S. 
Vv. Gorham, 17 S:Ct (382, U6p)) UnsS.noL6, 
41° L.Wa. 729,932 Ct.Cl.1621, Laff 29. CE. 


CL Seer Garrisont ya. UsiSsweo, Ct. cr 
wae Woolverton v. U. S., 29 Ct.Cl. 
TOF. 

[b] Liability as guarantor.—The 


liability assumed by the _ United 
States, where the tribe can be iden- 
tified, was that of a‘ guarantor of the 
judgment recovered against the tribe. 
HWrenehi vi Gy S5o49 ClLicles3 inChurch 


VemUaeS 48 nCt. Cle 262 eVincent<.ve 
WEBS 89 CE CL 456: 
[c] Liability under treaty.— 


Where property was taken from a 
Chickasaw Indian within the Chicka- 
saw country by Indians of another 
tribe, and the claimant has appeared 
to prosecute, he is entitled to be paid 
by the United States for the property 
so taken under the treaty with the 
Chickasaw Indians (11 St. at L. 614), 
guaranteeing those Indians indemnity 
for injuries from invasion, Hayes v. 
U. S., 44 Ct.Cl. 493. 


22. See cases infra this note. 


[a] The intent of the Act is to 
hold responsible a tribe, band, or na- 
‘tion of Indians for depredations of 


Aha es eae Bell y. U. S.; 39 Ct.Cl. 
[b] Temporary absence from 


United States.—The United States 
having treated the sojourn of the 
Kickapoos in Mexico from 1864 to 
1875 as temporary, and having insist- 
ed on their return on the ground that 
they were wards of the United States, 
they must be regarded by the 
judiciary as domiciled in the country 

of the guardian, the United States, 
and be deemed liable for depredations 
committed in Texas during the period 
of their temporary absence in Mexico. 
Lowe v. United States, 37 Ct.Cl. 413. 


{c] Particular tribes.—(1) The 
Sioux Indians were not liable as a 
tribe for depredations by individual 
Indians on property of intruders prior 
to February 28, 1877. Beam v. U. 

43 Ct.Cl. 61. (2) The Navajos in the 
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notes will be found references to cases dealing with 
the construction of this statute,t® the nature of 
claims thereunder,'® the basis of liability,?° the 
nature and extent of the lability of the United 
States,?! and of the Indian tribes, etc.,?* the effect 
of a general amnesty declared in a treaty as barring 
the prosecution of a claim for a prior depredation,?* 
the nature and kinds of depredations?* and losses?° 


ceded province of New Mexico did not 
become pecuniarily liable for dep- 
redationSs committed by individual 
members of the tribe until ‘Indian 
Intercourse Act June 30, 1834, c 161 
(4 U. S. St. at L. 729), was extended 
to the territory by Act Sept. 9, 1850, e 
49 § 17 (9 U.S. St at b..446). spe 
Baca v. United States, 37 Ct.Cl. 482. 
(3) Creek Nation, being recognized as 
distinct political community, is free 
from liability for injuries to persons 
or property due to mob violence or 
failure to keep peace. That plaintiff 
is grantee of tribe imposes no greater 
duty than it owed to other persons in 
territory to protect him against mob 
violence. Participation in injuries of 
officer of tribe active not colore of- 
ficii, but in open and known violation 
of law, cannot alter case. Turner v. 
Us 8.539. S.Cts 109,248 W.S5 354,—02eee 
Ed. 291 [aff 51 Ct.Cl. 125]. 


23.. Garrison v. U.S:;80 Ct. Clie2tZs 
24 See cases infra this note. 


[a] What constitutes depredation. 
—(1) A depredation, within the 
meaning of the statute, is a voluntary 
and wilful act; and where there was 
neither malice nor gross negligence 
on the part of the Indians causing 
the damage there can be no recov- 
ery. Davidson v. U. S.,'34 Ct.Ch. 169% 
Jaeger v. U.'S?,) 338- CCl. 2145 3298C# 
Cl. 172. (2) The term “depredation” 
involves one or more of the following 
conditions: 
a physical taking by force, or de- 
struction... Ayres’ v. \U. S.,7 35/CtGr 
26. (3) No remedy was afforded for 
the conversion of property not in the 
legal possession of the owner or his 
agent., ‘Ayres v.) U.S.) suprasa@) 
Nor for the acts of Indians done un- 
der the direction of an officer of the 
United States. Wilson v. U. S., 38 
Ct.Cl, 6; Davidson vs. U. US!) Isupmar 
(5) The statute does not cover tex- 
ing of property, under legislative 
enactment, of an Indian nation per- 
mitted to maintain its own domestic 


Force, trespass, violence, . 


government. Hamilton v. U. S., 42 Ct. 

Cl. 282. 
[b] Delivery of goods under 

duress.—Where the chief of a large 


body of Indians demanded possession 
of certain supplies from a few whites, 
the transfer will be deemed to have 


been made under duress, and to con- | 


stitute a depredation. McKinzie vy. 
U.ASy ss CE Clos: 

25. See cases infra this note. 

[a] Property losses only.—(1) 


The statute contemplated indemnity 
only for property taken or destroyed. 
It did not include compensation for 
consequential damages. Davidson ae 
U.. Si, 384 CtCl. 1693 Swope ve Usnss 
33 ‘Ct.Cl. 2233. Price vy." U.See semen 
Cl. 106 [aff 19 S.Ct. 765, 174 U.S. 373, 
43 Ld. 1011]; Brice v. Us Siwec ct 
Cle 2 her C2) Or for personal injuries. 
Swope v. U. S., supra; Friend v. U. 
Sinz 90 Suc 425 [appeal dism 16 S.Ct. 
1201, 163 U.S. 687, 41 L.Ed. 308]. (3) 
The secretary of the interior had no 
power under the act of 1885 (23 U. S. 
St. at L. 376) to allow a claim for con- 
sequential damages. Brice v. U. S., 
32 Ct.Cl. 28. (4) The act of 1885 
did not include claims other than for 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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covered by the statute, the place where the depreda- 
tion must have been committed,?® the persons against 


whose property,?7 and by whom,?’ 


UNITED STATES 


the depredation, 
the depredation 


must have been committed, the existence”? and ef- 


depredations 
treaty with 
St. at L. 581). 
Cl, 425. 


26. See cases infra this note. 


[a] Place of depredation.—The 
offense must have been committed 
within the territorial limits of the 
United States. Corralitos Co. v. U. S., 
20 S.Ct. 941, 178 U.S. 280, 44 L.Ed. 
1069, 35 Ct.Cl, 629 [afé 33 Ct.Cl, 342]. 


{b] Invasion of white man’s coun- 
try.—The conditions upon which the 
fuaranty can be invoked are either 
that the Indians in amity invaded the 
white man’s country or that the white 
man was lawfully within Indian coun- 
try. French v. U.S., 49 Ct.Cl. 337. 


[ec] Effect of survey.—A survey of 
an Indian reservation, made under au- 
thority of the General Land Office, 
fixes the lines which will control the 
court when a question arises as to 
whether a claimant was within or 
without the particular reservation at 
the time of alleged depredation. 
French v. U. S., 49 Ct.Cl. 337. 


(d] Chickasaw treaty. — Treaty 
with the Chickasaw Nation June 22, 
1855 (11 U. S. St. at L. 611), reaffirmed 
by Treaty April 28, 1866 (14 U. S. St. 
at L. 769), contemplates only such in- 
juries as result from invasion or ag- 
gression on the territory of the 
Chickasaws, and not to injuries of 
Chickasaws occupying the territory 
of other Indians, and not to injuries 
where a Chickasaw’s cattle, trespass- 


to property under 
Comanches (15 U. S. 
Mryonove Ue Si, oe Ot. 


ing on the lands of other Indians, are 
killed or. carried away by them. 
Campbell v. U. S., 44 Ct.Cl. 488. 
Sear  Thomison vy. U. S., 35: Ct.Cl 
395. 

[a] Lawful presence in Indian 


country.—(1) If committed within 
the Indian country, it must have been 
committed upon the property of one 
who was lawfully there. French v. 


Ips 49 Ot. Cl.-330, McCoy. vi U.'S.,°38 
CEE 1635) Welch v., U.cS.; 32) ‘Ct:Cl 
106. (2) One who was traveling 


with his property over a lawfully es- 
tablished trail through the Indian 
Territory was entitled to recover for 
a depredation committed upon his 
property. U.S. v. Andrews, 21 S.Ct. 
AG (9) Us. 96, 45 Hd. 105,36 Ct-El, 
572; Merchant v. U. S., 35 Ct.Cl. 403. 
(3) Claimants who were trespass- 
ers upon Indian land when the dep- 


redation was committed could not 
recover. Roy v. U. S., 45 Ct.Cl. 177. 
[b] Squaw man.—One who mar- 


ried an Indian woman and is domi- 
ciled, with his property, among the 
Indians, could not recover for a 
depredation committed upon his prop- 
Chives anis, vy. Us, S..02 Ct.Cl 407. 


{[c] Where a person occupied the 
public domain and builds thereon 
with material obtained therefrom, he 
could not be regarded as a trespasser; 
and he may recover for such improve- 
ments if destroyed by Indians, but 
not for the value of the material. Os- 
born vo U.-S:, 33) .Ct.Cl.. 304. 


237) Pinowyve Us, S:41 38 .Ct.Cl. 64 Gt 
is not necessary, under act of 1834, 
that the Indians committing depreda- 
tions in a state or territory be direct- 
ly from the Indian country). 


[a] Special act conferring juris- 
diction as to depredations committed 
by others upon the property of cer- 
tain members of the Pottawatomie 
Nation of Indians included depreda- 
tions by other Indians as well as by 
whites. U. S. v. Navarre, 19 S.Ct. 


326, 173 U.S, 77, 43 L.Ed. 620, 34 Ct. 
Cl. 541. 


29. Sanchez v. U. S., 48 Ct.Cl. 224 
(where Apaches come into white set- 
tlements seizing property and com- 
mitting murders, and the men of the 
region drive the Indians out, but the 
Indians succeed in capturing much 
property from the pursuing party, the 
defense of ‘just cause or provocation” 
is not good). 


80. French v. U. S.,749-Ct:Cl.. 337 
(statute imposes jurisdictional con- 
dition that a depredation must have 
been committed “without just cause 
or provocation on the part of the 
Owner” of the property taken or de- 
stroyed, but this condition does not 
operate retrospectively upon the 
rights of the plaintiff or the liabilities 
of the defendants). 


31. See cases infra this note. 
[a] Substitution of parties.—(1) 
A claim “presented to the court by 


petition” as required by statute, with- 
in the jurisdictional period, by an at- 
torney in ignorance of the death of 
the party in whose favor the claim 
existed, is not a cause pending and 
cannot be used as a basis for reviving 
the case in the name of the adminis- 
trator after the expiration of the ju- 
risdictional period. The common-law 
rule that a suit begun in the name 
of a dead man is a nullity is applica- 
ble to cases under the Indian Depreda- 
tion Act. Gallegos v. U. S., 39 Ct.Cl. 
86. (2) Where an Indian depreda- 
tion suit was instituted in due time 
by the children of a deceased owner, 
they being the parties really in in- 
terest, but not authorized by the law 
of the state in which they resided, to 
maintain an action, the administrator 
of the estate may be substituted, at 
their consent, as party plaintiff, after 
the jurisdictional period has expired. 
Davenport v. U. S., 31 Ct.Cl. 430. (3) 
A tribe of Indians not named in the 
petition cannot be substituted as de- 
fendants by amendment after the ex- 
piration of the time for filing new 
petitions; and a petition naming the 
wrong tribe, or one naming no tribe, 
must be dismissed if the tribe is 
known. U. S. v. Martinez, 25 S.Ct. 
ae aie. U.S. 469, 49 L.Ed. 282, 40 Ct. 


[b] Claim accruing prior to July 
1, 1865, (1) is barred, unless it has 
been presented, with evidence to sup- 
port it, before the date of the juris- 
dictional act. Nesbitt v. U. S., 22 S. 
Ct. 805, 186 U.S. 153, 46 L.Ed. 1100, 37 


Ct.Cl. 558; ,-Weston, v. U..'S.,. 29 Ct.€l, 
|420. (2) The claimant’s own sworn 
declaration filed in the intarior de- 


partment is not sufficient to take the 
case out of the bar of the statute; 
nor the signatures of attesting wit- 
nesses who do not state that they 
know the facts; nor the hearsay affi- 
davit of one witness. Nesbitt v. U. 
Siestpra: = Butler iva Uns. mes CuCl: 
167; Weston v. U. S., supra. 


32. See cases infra this note. 


[a] Limitation to owners.—The 
Indian Depredation Act authorized an 
action by, and judgment for, the own- 
er of property taken or destroyed. 
Genobia Aragon De Jaramillo v. U. S., 
387 Ct.Cl. 208 (where a contract in 
partido in New Mexico provided that 
at the end of five years double the 
number of cattle delivered should be 
returned, the title passed and the 
party in possession was the owner 
within the meaning of the statute). 


[b] Assignees and creditors ex- 
cluded.—Labadie v. U. S., 32 Ct.Cl. 


[65 C.J.] 1881 


fect®® of just cause or provocation for committing 


the bar of claims by limitation,** 


the persons by** and against?* whom the claim 


368. 


[c] Remaindermen. — Where the 
owner of a life estate in the property 
authorized her son, who owns the re- 
mainder, to institute a suit under the 
Indian Depredation Act (Act March 
3, L891, ¢.538, 26 U.S!) Sts at 851) an 
his own name, and filed a waiver of 
her own right to judgment in favor 
of her son, he could maintain an ac- 
tion under the statute. Martin v. U. 
S., 46 Ct.Cl. 372. 


[d] Citizenship.—(1) The claim- 
ant must have been a citizen of the 
United States at the time of the dep- 
redation. Contzen v. U. S., 21 S.Ct. 
98, 179 U.S. 191, 45°L.d. 148, 36° Ct. 
Cl. 573 [aff 33 Ct.Cl. 475}; Yerke v. 
WUeaS. 119, SiCUT 441, TAT3e US 94395 4S 
L.Ed. 760, 34 Ct.Cl. 544; Johnson v. 
U.S: 16 SiGt37 7,016 00S. 54640 
Bd..529, 31) Ct.Cl.. 456) fat 29/CuCre As; 
Valkev. sU. Ss 29 CuChs 62. lath £8 (S. Ck: 
94951168. U.S: (703, 42 Wd:a1211) 33 
Ct:Cl. 501]; Hernandez vy.) Us 1S: 
Ct.Cl. 455. (2) The primary declara- 
tion of intention to become a citizen 
was not sufficient, although naturali- 
zation was afterward completed. 
Yerke v. U. S., 19 S.Ct. 441, 173 U.S. 
439, 43 L.Ed. 760, 34-Ct.Cl. 544; John- 
son v. U.S., supra. (3) Corporation or- 
ganized under the laws of a state is 
a citizen of the United States within 
the meaning of the statute. U.S. v. 
Northwestern Express, etc., Co., 17 S. 
Cty 206, 164) UsSe 6865 040 L.Ed. BO Oe 
32 Ct.Cl. 617. (4) Citizenship ac- 
quired under the act admitting Ne- 
braska into the Union does not relate 
back to the date of the enabling act. 
Hostord ye UiSs 29° CRC 4257 soy 
Where the citizenship of a half-breed 
appears it devolved upon defendants. 
to show that he had abandoned his 
rights as citizen to become member 
of Indian tribe. McKinzie v. U. S., 34 
CECI, 2785." 6) By Act of Januany: 
11, 1915, Congress intended to grant 
to inhabitants of the United States 
the same rights, and nothing more, 
that were given to citizens of the 
United States by Indian Depredation 
Act March 3,1891. Rex v. U.S., 53 Ct. 
Cl. 320 [aff 40 S.Ct. 181, 251-U.S. 382, 
64 L.Ed. 318]. ’ 


fe] Partners.—(1) The interests 
of partners are separable under the 
statute, and a partner who was a citi- 
zen might maintain suit for his in- 
terest, although the other partners 
were aliens. Rhine ve U.S: 33. CU 
ASE rT OSLORG a vay WieeiSene oo "Ct.Cl. 42. 
(2) Where suit was brought for the 
same property by a surviving part- 
ner and the heirs of the deceased 
partner, the surviving partner was 
entitled to recover for the whole 
amount. McKinzie v. U. S., 34 Ct.Cl. 
278. (3) Widow and next of kin 
of deceased partner are claimants, 
within meaning of statute, and their 
rights will be protected by court. 
Labadie v. U. S., 32 Ct.Cl. 368 (4) 
When an action arising from the loss 
of partnership property had been er- 
roneously brought by one partner in 
his own name, the other partners 
might come in by amendment, al- 
though the time for filing new claims 
had expired. . Garcia v..U. Si, 37 Gt 
Cl. 248. (5) Counterclaim by ‘govern- 
ment against one member of firm 
could not be used to defeat recovery 
by partnership against Indian de- 
fendants. Labadie v. U. S., 33 Ct.cCl. 
476. 


33. See cases infra this note. 


[a] Proper and necessary defend- 
ants.—(1) The Indian tribe, mem- 
bers of which were charged with the 
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may be prosecuted, the necessity®4 and effect®® of | amity and what constitutes amity,3® or of war,°? 


commission of a depredation, was a 
necessary party to the suit. U.S. v. 
Martinez, 25 S.Ct. 80, 195 U.S. 469, 49 
L.Ed. 282, 40 Ct.Cl. 512; Dobbs v. U. 
S.3°-83-7Ct.Ch.- 308¢ ~“Woolverton v. U. 
S., 29 Ct.Cl.. 107. (2) Where, how- 
ever, the tribe was unknown, suit 
might be maintained against the 
United States alone. Gorham v. LES 
29 Ct: Cl. 97 Laff AT SiCt. 3825 165 U.S. 
316, 41 L.Ed. 729, 32 Ct.Cl. 621]. 


[b] Band, Tribe, or Nation.—Un- 
der the provision that suit is to be 
brought against the “band, tribe or 
nation” to which the depredating 
Indians belonged. (1) A “band” may 
be composed of Indians of different 
tribes. Allred v. U. S., 36 Ct.Cl. 280; 
Herring v. U. S., 32 Ct.Cl. 536; Mon- 
COVA VED. 1S. 82 CUCL G49 Pare Qh 7S. 
Ct. 358,.180 US. 261, 45 L.HWd. 521, 36 
Ct.Cl. 577]. (2) Bands which might 
be sued see Scott v..U. S., 83 Ct.Cl. 
4863= Conners ive Ue °Si33 CtiClE 3317 
Laff 21 S.Ct. 362,180 U.S. 271, 45 L.Ed. 
525, 36 Ct.Cl. 578], McKee v. U: S., 


Soaet, ©4905 shernine wee WU. Se s2aCt. 
Ci. 5365" Montoya wi US ‘Sik Supra; 
Woolverton v. U.-S., 29 Ct.Cl. 107. 


” 


(3) The word “nation,” as applied to 
Indians, indicates little more than a 
large tribe or a group of affiliated 
tribes possessing a common govern- 
ment, language, or racial origin. By 
a ‘tribe’ we understand a body of 
Indians of the same or a Similar race, 
united in a community under one 
leadership or government, and in- 
habiting a particular, although some- 
times ill-defined, territory. <A ‘band’ 
is a company of Indians not neces- 
sarily, although often, of the same 
race or tribe, but united under the 
same leadership in a common design. 
How large a company must be to con- 
Stitute a band it is unnecessary to 
decide. It may be doubtful whether 
it requires more than independence 
of action, continuity of existence, a 
common leadership, and concert of 
action. Montoya v. U. S., supra. (4) 
The court will recognize such sub- 
divisions of Indians as are indicated 
by treaty (McKee v. U. S., 33 Ct.Cl. 
DOCS MP MRT eT Veo ish, meyereer. CLC 115 
Graham vy. U. S., 30 Ct.Cl. 318; Wool- 
Vertonuve Ue S207 Ct: Cl. -107)8 5) by 
act of congress (Graham v. U. S., 30 


Ct.Cl. 318; Leighton v. U. S., 29 Ct. 
Cl. 288 [aff 16 S.Ct. 495, 161 U.S. 291, 
40 L.Wd. 703, 31 Ct.Cl. 454]), (6) by 


executive recognition (Tully v. U. S., 
SOLGEOl. 1). Cl) oras" have been 
adopted by the Indians themselves 
(Scotts ve7 Us Sy) se UCe Cll A8Gy Her= 
ring v. U. S., 32 Ct.Cl. 536; Montoya 
Van We, Sm oo CUCL 349 Laff PRL MSM Ges 
358, 180 U.S. 261, 45 L.Ed. 521, 36 Ct. 
CMe Mia LuOlly, vy. U. Ss supra). (8) 
If a suit was commenced against a 
tribe, all the separate bands compos- 
ing that tribe are in court, and judg- 
ment could be rendered against the 
particular band responsible for the 
depredation, or against the tribe, if 
the particular band to which ‘the 


‘depredators belonged could not be 
WWentified. 1 Dully “v. U,. 8.; supra; 
Graham vy. U. S., supra. 


[ec] Where there was no tribal or. 
ganization, there was no liability un- 


der the statute. Bell v. U. S., 39 Ct. 
CI. 350, 

[d] United States. — Though 
joined in capacity as trustee for 


Creek Nation United States was im- 
properly joined as party defendant 
where it had not given its consent. 
Parner ve U.S), 39S.Cct. 109, 248 05S, 
354, 62°.Hd..291 Laff 51-Ct.Cl. 125]. 


34. Valk v. U. S., 29 Ct.Cl. 62 [aff 
18 S.Ct.) 94951168 U.S. 708, 42 L.Ed. 


1211, 33 Ct.Cl. 501]. 


[a] There could be no recovery un- 
der the statute, unless the band, 
tribe, or nation to which the depre- 
dators belonged was in amity with 
the United States at the date of the 
depredation. Montoya v. U. S., 21 S. 
Ct. 358; 180 U.S, 261, 45 1, mds.b21. 536 


CuCl, Stl: Weiehton Vasa selon SiGt, 
495, 161 U.S. 291, 40 L.Ed. 703, 31,.Ct. 
\Cl,. 454). fafi, 29. CtCh 28815 )Aliired 
VU S506. Ct. Cla 28 Ove lulce, Vige aioee 
30) CUCl 15s DODDS Vee Wass, ose Ol 
Cl308; Salois-v.' U. Si, 325. Ct.Cla6s: 
LEU Veen. So on © ue Claris © Ose ven, Wl 


Sip 2 92Ct: Cl.849" Rossiv.. Ulssy 29°Ct. 


Cl. 176; Marks v. U. S., 28 Ct.Cl. 147. 


[b] Engagement by treaty to pay 
for depredations committed by mem- 
bers of the tribe did not extend to 
acts of war committed with the sanc- 
tion of the tribe. Leighton v. U. S., 16 
S-Ct495. 16: US. 290 5-40) behid. 103, 
31 Ct.Cl. 454 (aft 29 Ct.Cl. 288]; Litch- 
fielduy. PU.uSs,.e30 CUCL 203: 


[ec] Yo avoid liability, however, it 
must be Shown that the taking or de- 
struction of property was in the ex- 
ercise of a belligerent’s right to wage 
war. Love 'v.-U..S8.,; 29 Ct.Cl. 332: 


[d] Reinstatement of claim.— 
Depredation committed by band not 
in amity with United States is not 
reinstated bY act of Jan. 11, 1915, re- 
instating claims dismissed because 
of alienage of claimants. Rex v. U. 
oy ae S.Ct. 181, 251 U.S. 382, 64 L.Ed. 

Shake 5 Sue ty Cl. 320]. 


35. See cases infra this note. 


[a] Liability for hostile bands.— 
(1) A tribe in amity with the United 
States was not responsible for dep- 
redations committed by a distinct 
band previously a part of that tribe, 
which was at ‘war with the United 
States.. Conners v. U..S., 21 S.Ct. 362, 
180 U.S. 271,,.45 W.id. 525, 36 Ct.Cl. 
578 [aff 33 CLL. Su lvale Scott v. U. Sh 


33 Ct.Cl. 486; Dobbs v. U. S., 33 Ct. 
Chey s0S#rblerrinies v.07 Sep oon CuCl 
536; Lully v.-U+ S., 32. €t.Cl. 1; Wool- 


Merton Wal Ut Si a2 Oy Ct ClhulO ieee) 
Nor for depredations committed by 
individual members of the tribe who 
had affiliated with another band or 
tribe which was at war. Conners v. 
LORIE COURSE Cie SiR TES OS tym Po” Oss 
IuWdy 525, .d6)CuCh bi Se path sa Ciel 
Siisw Montoya vw WW. Sa218S:Cta 358: 
LS OWES a2 Ol, £5 pL Gennoe hy we OenOite Ole 
Srl late eS ce C tle 34 Oka Co be es tibe sa 
band which was in amity was liable 
for depredations committed by its 
members, although another band of 
the same tribe was at war. Salois 
v. U.'S., 33 Ct.Cl. 326. (4) Geronimo’s 
band of Apaches in 1886, although 
consisting of but few men, was rec- 
ognized by the government as a mili- 
tary entity capable of surrendering 
as prisoners of war. It constituted a 
hostile band and there can be no re- 
covery for depredations committed by 
its members SCOLE VARs non noe Gus 
Cl. 486. (5) A band of disaffected 
Indians from different tribes, confed- 
erated for the purpose of hostility 
against the United States without the 
consent of their respective tribes, 
and maintaining that status for sev- 
eral years, constituted a band: within 
the meaning of the statute, and there 
could be no recovery for depredations 
committed by its members while the 
hostility continued. Montoya v. U. 


S., supra. 
86. See cases infra this note. 
[a] Presumption of amity arising 


from the existence of a treaty, or its- 


continued recognition by the officers 


of Indian affairs, (1) is not conclu- 
Sive upon the court. Marks v. U. S., 
16 S:Ct. 476, 161. U:S. 297,240 Twas 
106,31 CtCl2453, Patt 28 (Cr@lantaiis 
Leighton v. U. S., 16 S.Ct. 495, 161 U.S. 
291, 40 L.Ed. 7038, 31 Ct.Cl. 454 [aff 29 
CUCIP 288]; Valk-v. U.S 29Ser em 
62 [aff 18 S.Ct. 949, 168 U.S. 7038, 42 
L.Hd.7 1211533 ©t:Cl., 501] Gy iine 
extermination of a band of Indians 
by the military authorities on the 
ground that they were escaping pris- 
oners of war refutes the supposition 
of a preéxisting condition of amity. 


Conners v. > Sj sSTiCt.Cl. 731 Veet 
21° S.Ct. 362,180 U.S. 271; 45 es 
525 PF 3 6% Sl. C15 78T. 

{b] Necessity of actual peace:— 


(1) The inquiry is whether the tribe 
was in a state of actual peace with 
the United States. Marks v. U. S., 16 
S.Ct. 476, 161 U.S. 297, 40, Biddy 706s 
31 CtCl. 453;- Abrewiv. U.-Si on 1ee 
Cl. 510. (2 Although escaping from 
their reservations, Indians are in 
amity whzre they make no hostile 
demonstration; but where their acts 
are those of a retreating enemy they 
are not in amity. Dobbs v. U. S., 33 
CECIMZS 03: 


[c] Executive or legislative rec- 
ognition of amity.—The court is con- 


cluded by the recognition of a state | 


of amity by the legislative or execu- 
tive departments of the government, 
but such recognition to be conclusive 
must have been contemporaneous. 
Salois: v:.U. 'S:),.338) Ct. Cls382637 1Cons 
ners VeiU.S:, S833CuCha3 bis fantiaztaiss 
Ct. 362; 180 U.Si027h,- 45. te bdetozies 
36. Ct-El.. 578]. 


[d] Comnmiission of déepredations. 
—Amity with a tribe may exist, 
though a small party therefrom raid 
on citizens and commit depredations. 
Duran v. U. S., 32 °Ct.Ch 273:  Lereis 
ton v.. U. S., 29 Ct.Cl. 288 faff 16 SCE, 
495, 161 U.S. 291, 40 L.Wd. 703, 31 Ct. 
Cl. 454]. 


[e] Amity is restored (1) from the 
date of any authorized and observed 
agreement to cease hostilities, al- 
though the formal treaty may be of 
later” date... Valencia, w. UW. |S.) 3h eee 
Cl. 388. (2) On the day of the treaty, 
although there may have been a col- 
lision between the troops and the In- 
dians, the tribe must be held to have 
been in amity. Ashbaugh v. U. S., 
Ciel moos: (3) Where treaties of 
peace were made with several differ- 
ent bands, the whole constituting the 
Sioux Nation, the relation of amity 
began with each band on the day the 
treaty was Signed by that band; and 
the amity of the Sioux Nation dates 
from the day when the last treaty 
was signed. Litchfield v. U. S., 33 
Ct.Cl. 203. (4) A treaty signed, but 
not made operative by ratification, has: 
no effect on the condition of amity. 
Bush v. U. S., 29 Ct.CI.. £44. 


{f] Sioux and Cheyenne tribes, see 
Litchfield v. U. S., 32° Ct.Ch 585) 


37. See cases infra this note. 


[a] When war exists.—(1) Actual 
engagements with troops of the 
United States was mot necessary. 
Allred v. U. S., 36. Ct.CI.. 280; Juke 
ve Uo S.; 635, Ct-Cl.-15s 4 Painterave we 
S., 338 Ct.Cl. 114. (2) The fact that 
a band or tribe was engaged in gen- 
eral hostilities with settlers was suf- 
ficient to establish a state of war. 
Montoya v. U. S., 21 S.Ct. 358, £80 U.S. 
261, 45 L.Ed. 521, 36 Ct.Cl. 577; Marks: 


v. U. S., 16-S8S:Ct 476) 861 _UsS. 2907s 
Herring v. 
(3) Where every | 


EWdf 706,34 -CECls 
US 0027 Ct. Clipse: 
man on one side was ready to kill 


453; 


any man on the other side, and mili- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 153] 


the filing,?® investigation,?® allowance,4® and pay- 
ment‘! of claims, and the pleadings,*? process,** 


tary operations take the place of 
peaceful intercourse, it was war. 
Dobbs, v4-U. .S., 33) Ct.Cl.> 308. ), (4) 
The cause or occasion of carrying on 
hostilities was immaterial. Leighton 
v. U. S., 16 S.Ct. 495, 161 U.S. 291, 40 
L.Ed. 703, 31 Ct.cl. 454; Luke v. U. 
Se ooset- Ol, 15") Painter+yv.. U;, ‘S433 
Ct.Cl. 114. (5) The fact that the par- 
amount purpose of the band was 
plunder and robbery and notshostility 
did not establish a condition of am- 
diy Alired vy. WU. S:, 86 Ct. Cl. 280: 
(6) No formal declaration was nec- 
essary to mark the beginning of an 
Indian war. It was sufficient that 
hostilities existed. Marks v. is 
Peeuclwe147) fate 16) SiGk -476; 161 
U.S. 297, 40 L.Hd. 706, 31 Ct.Cl. "4531. 
(7) An attack on a military train by 
Indians did not in itself necessarily 
imply war, but, taken in connection 
with prior declarations and subse- 
quent hostile acts, it was sufficient 
to fix the time when the war began. 
Garten v. “Us Si, -sisCrclys441.. C8) 
Hostilities between United States and 
Nisqually Indians, see Grow v. U. S., 
o2 Ct.Cl. 599. 


38 Barrow, Porter & Co. v. U. S., 
30 Ct.Cl. 54 (when depredation was 
committed prior to July, 1865, de- 
mand prosecuted in court of claims 
may exceed in amount but not in 
quantity the claim filed in the in- 
terior department). 


30s ‘GCampbellievs.U.nS)} 44 2Ct-cl., 
488; Hayes v. U. S., 44 Ct. C1, 493 (in- 
dian Depredation Act March a, meod, 
§ 13, providing that the investigation 
under the provisions of acts of Con- 
gress heretofore in force of Indian 
depredation claims ‘‘shall cease upon 
the taking effect of this act,’ does 
not take from the Interior Depart- 
ment the investigation of claims of 
Indians arising under treaties. be- 
tween the Indian tribes and the Unit- 
ed States). 


40. See cases infra this note. 


[a] Basis of allowance.—(1) An 
allowance prior to the act of 1891 up- 
on which judgment could be rendered 
under that act must have been made 
by the secretary under the provisions 
of the act of 1885, '23.U. 'S. St. at L. 
376. Hegwer' v. U. S., 30 Ct.Cl. 405. 
(2) His jurisdiction under that act 
extended only to cases in which the 
tribe was liable under a treaty. 
Moore y. U. S., 32 Ct.Cl. 5938; Crow 
We We S504 CtCL 165) Labadi_.y. UO. S., 
Steet OL. 20a.) C3) ‘Where a tribe was 
not identified, the secretary could 
make no allowance. Price v. U. S., 
28 Ct.Cl. 422. (4) Such liability arose 
only from an express undertaking to 
pay for depredations; a general stip- 
ulation to keep the peace did not 


authorize the secretary to make 
awards. Crow v. U. S., 32 Ct.Cl. 16; 
Mares v. U. S., 29 Ct.Cl. 197.) (5) 


Where an award was made against 
two tribes, and the secretary had ju- 
risdiction as to one but not as to the 
other, judgment would be rendered 
against the. former. Crow v. U. S., 
supra. 


[b] “What constitutes allowance.— 
qd) A claim allowed under a prior 
statute, but subsequently reéxamined 
and allowed under the statutes refer- 
red to in the jurisdictional act, was 
an allowed case. And a claim allow- 
ed on the merits, but disallowed be- 
cause barred, was, also an allowed 
case within the meaning of the law. 
Mitchell vi U.3S., 27 Ct.Cl. 316. (2) 
The transmission of a list of cases, 
after the passage of the act (March 
3, 1885), which had been allowed pri- 


UNITED STATES 


or to that date, without reéxamina- 
tion, was not an allowance under 
that statute. Buchanan v. U. S., 28 
Ct.Cl. 127. (3) Where the secretary 
referred a case to congress without 
recommendation, the case was not 
an “allowed” one within the meaning 
of the statute. Hegwer v. U. S., 30 


Ct.Cl. 405. (4) See Falk v. U. S., 27 
CCUG rsa. 
Sie VBLICCm Vn Oe boom OUOK 123) 


(when the claimant accepted pay- 
ment of the amount allowed by the 
secretary of the interior although it 
was less than the amount claimed, 
he cannot maintain suit in the court 
of claims for the remainder). 


[a] Charging against annuities.— 
Claims on account of depredations 
could be charged against annuities 
due to Indians. U.S. v. Sisseton and 
Wahpeton Bands of Sioux Indians, 28 
S.Ct. 352, 208 U.S. 561, 52 L.Ed. 621. 


42. See cases infra this note. 


[a] Jurisdictional facts of citi- 
zenship of the claimant and amity of 
defendant Indians were put in issue 


by a general traverse. Gamel v. U. 
See lt Obs Cla mSoul 
[b] Description of defendants.— 


Where two tribes bear the same name, 
the general description of the defend- 
ants as “Klamath Indians,” in pro- 
ceedings to establish a claim for dep- 
redations, was sufficiently broad to 
admit of a specific designation in the 
proof as to which Indians were in- 
tended to be sued. Thompson vy. Unit- 
ed States, 44 Ct.Cl. 359. 


[ec] Time for pleading.—(1) If the 
attorney-general failed to file a plea 
within the sixty days prescribed by 
the statute, it was within the discre- 
tion of the court to allow him to file 
it afterward. Labadie v. U. S., 31 Ct. 
Cl. 436. (2) Under rule of court a 
general traverse was entered by clerk 
as of course in all cases, where no de- 
murrer or special plea was filed within 


sixty days. Giddings v. U. S., 29 Ct. 
Cle 12. 
435i \Jaeserave Ul iSs. 27IChi Cl 278 


(Indians were in court through the 
service of the petition upon the at- 
torney-general). 


44. See cases infra this note. 


[a] Necessity of proof.—The 
claimant must establish his case by 
competent and sufficient evidence. If 
the attorney-general failed to plead, 
the claimant was not entitled to judg- 
ment by default. King v. U. S., 31 
Ct.Cl. 304. 


[b] Burden of showing citizenship 
was on claimant. Hernandez v. U. 
S., 34 Ct.Cl. 455. 


45. See cases infra this note. 


[a] Ex parte affidavits filed with 
the claim in the interior department 
are competent evidence under the 
statute, but they were received with 
caution and were entitled to little 
weight. Jones v. U. S., 35 Ct.Cl. 36. 


[b] Official documents,—The court 
of claims could examine official docu- 
ments on file in any of the depart- 
ments of the government, or the 
courts, to determine whether a tribe 
of Indians was in amity with the 
United States. Collier v. U. S., 19 
SS. Clg eooO mel (om Ser. eso. Hunks sGad. 
34 CtCl. 543. 


[c] Evidence as to claim and pres- 
entation.—Where a claim was pre- 
sented to an Indian agent or subagent 
it was his duty to report it to his 
superior officer, and to submit the 
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burden of proof,4* admissibility,4® and weight and 
sufficiency*® of evidence, t 


trial,t7 judgment,*® new 


claim to the Indians in council. 
Where no records of his office can be 
found, the court might consider oth- 
er evidence of presentation. Stevens 
v. U. S., 34 Ct.Cl. 244; 


[d] The examination of the claim- 
ant under oath at the instance of the 
attorney-general, as provided by U. 
S. Rev. St. § 1080 (28 USCA § 274) 
was applicable to Indian depredation 


cases. Truitt v.. U.S. 30, Ctich 19. 
46. See cases infra this note. 
[a] Unsupported testimony.—(1) 


Where the claimant had delayed for a 
long period before filing his claim, the 
court would not render judgment on 
the unsupported testimony of the par- 
ties in interest, nor on the testimony 
of one witness. Gossett v. U. S., 31 
CEC, 3262. °Kine iv. AW. ASi2 on eee 
304; Stone v. U.S., 29 Ct.Cl. 111 [aft 
17 S.Ct. 71, 164 U.S. 380, 41 L.Hd. 477, 
S2ECt. Cli 6190] sC2))) In this. classmoss 
cases the court has not been disposed 
to accept the uncorroborated testimo- 
ny of a plaintiff upon a material ques- 
tion as sufficient proof of the fact. 
Prenchowv.1U. (S049 Ct. Cl. 33% 


47. Gamel v. U. S., 31 Ct.cl. 321 
(if either party asked for a severance 
of issues, the jurisdictional facts 
must be first tried and determined). 


[a] Argument. Hither party 
could, before decision is announced, 
withdraw case submitted on stipula- 
tion, oral argument being waived, and 
have it remanded to the calendar for 
argument when reached, but such 
withdrawal did nor of itself author- 


ize taking of new evidence. Giddings 
Var Un Mota ots Cla mlia. 

48. See cases infra this note. 

[a] Depredation chargeable to 


band.—Where a judgment has been 
entered against a nation or tribe of 
Indians, and it appeared that the dep- 
redation was chargeable to a band, a 
subdivision of that tribe or nation, 
the judgment would not be disturbed, 
but an additional finding might be 
entered, for the guidance of the exec- 
utive departments. Valencia v. U. S., 
a ies 388; Graham v. U. S., 30 Ct. 
Ol 318: 


[b] Judgment on counterclaim.— 
Where the government recovered a 
judgment on its counterclaim, the 
court could not deduet the amount 
from the judgment rendered against 
the Indian tribe, but would pe 
Patea ere e Labadie v. U. 

CL 


[ec] Allowed claims.—(1) In the 
case of claims which had been allowed 
by the secretary of the interior, but 
not paid, prior to the passage of the 
jurisdictional act, the claimant was 
entitled, with the consent of both par- 
ties, to a judgment for the amount 
allowed. The court would determine- 
no question applicable to the original 
controversy, but simply entered judg- 
ment upon the award of the secretary. 
Price vs Una S.oee Cl. Old LOC atienoass 
Ct. 165, 174 us! 373, 43 L.Ed. 1011]; 
Hyne.v. U..S., 27 Ct.Cl. 113. (2) The 
allowance by the secretary had not 
the sanctity of a judicial finding, bind- 
ing upon the rights of the parties. Its 
only effect was that where made with 
authority it might be made, by the 
consent of both parties, the basis of 
a Judgment.. Crow v.. U..S., 32 CtCl. 
16. (3) When defendants had not 
signified their election whether they 
would reopen the case, a motion for 
judgment on the secretary’s award 
was premature. Mitchell v. U. S., 
Ct.Cl. 316. 
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trial,4® and attorneys’ fees,®° in suits on such claims. 
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[§ 154] 5. Transportation Claims. 
company which transports persons or property for 
the government has a claim against the government,°? 
for the amount fixed by statute,°? or, in the ab- 
sence of any statute, by the company’s tariffs;°* 


UNITED STATES 


A railroad ' 


and where, after payment of the correct amount by 


disbursing officers, the accounting officer makes er- 
roneous deductions from subsequent bills for alleged 
overpayments, the amounts deducted may be recov- 
By issuing tickets and presenting bills, a 
railroad waives the requirement for cash in advance 


ered.°4 
to entitle the government to the 


49. See cases infra this note. 


[a] Rev. St. § 1088 (28 USCA § 
282), authorizing the court to grant 
a motion for new trial, made by the 
attorney-general under certain cir- 
cumstances, within two years after 
the final disposition of a_ case, was 
applicable to Indian depredation 
claims. Sanderson v. U. S., 28 S.Ct. 
661, 210 U.S. 168, 52 Ld. 1007;, Me- 
GollumyvULS., 33 CtUCl 469" 


[b] Reopening cases allowed an 
or to jurisdictional act.—(1) If ei- 
ther party elected to reopen the 
award, the whole case was thereby 
reopened, and must be tried de novo. 
Weighton v. U:._ S., 16 S.Ct. 495) 162 
eS ode 40) aes 703), SdeOuCl, 
[aff 29 Ct.Cl Peale COVA Oran eo 
Ct.Cl. 349, (2) Defendants might de- 
mur to the petition, or file a plea of 
set-off, without electing to reopen. 
Price Wat sa, oor CuCl 106 phat 19 
SiG G5 C4 Wes tole 46 lad oi Od 
Mabadienve WW wseeos, Cl. Clas. Sin ald. cok 
Ct.Cl. 436. (3) Where an allowed case 
was reopened any defense might be 
set up, which could be set up in other 
ceases: | .Cox) v.. U.S.) supra. (4). The 
party electing to reopen assumed the 


burden of proof. Montoya v. U. S.; 
SO ROR Clams COxnVenOk. couscom © uel. 
349; Leighton v. U. S., 29 "CLCl. 288 


fafi 16 “StCt7495,.161 U.S. 290, 40) 4z. 
Haw 103, 31, Ct.Cl. 4541 165) Dhe stat- 
ute did not imply that the party as- 
suming the burden of proof must in- 
troduce new and additional evidence. 
But the court would not lightly dis- 
turb the award of the _ secretary. 
Price var woseos CuCl. 106ufatt 19S: 
Cty 165, 174. U.S. 373, 43 bd. 1011); 
Montoya Ve WS lon: CLO UT; Wool- 
Verleohniive LW Sk 2o 1 Ce.Cl, 107. (6) 
When the allowance was made with- 
out authority, defendants were not re- 
quired to reopen the case and assume 
the burden of proof. JLabadie v. U. S., 
Si Cr. Cla 205s Mares: v0, UsaiSye20) Ct 
Cl. 197. (7) When both parties have 
elected not to reopen and submitted 
the case to the court, it would not be 
remanded for the purpose of argu- 
Tet, MMVII Nia Ol Sin 2) Oily mo. 
(8) Jurisdiction could not be con- 
ferred by consent, and the attorney- 
general’s election not to reopen did 
not estop him from moving for a new 
trial on grounds going to the jurisdic- 
tion of the court. McCollum y. U. S., 
83 Ct.Cl. 469. 


50. See cases infra this note. 


[a] Necessity of finding and judg- 
ment.—There must be a judicial find- 
ing and judgment upon ‘the question 
of attorney’s fees in every case. An 
attorney could not waive the allow- 
ance of fees by the court, unless he 
waived all compensation from his 
client. Danner v. U.S: 32 CuCl? 1927 


[b] Persons entitled.—Only attor- 
neys who actually appeared in the 
case might be considered in allowing 
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benefit of rates 


fees. The court could take no notice 
of assignees or creditors. Where suc- 
cessive attorneys have appeared at 
different times, fees were apportioned. 
Beddo v. U. S., 28 Ct.Cl. 69. 


[ce] Contracts for fees.—(1) The 
parties could not regulate the fees by 
contract. In fixing the fees under the 
statute, the court apportioned them 
according to the actual services per- 
formed and their value to the claim- 
ant, disregarding contracts. Redfield 
We eU. IS eteOUCh A73e 2) Contracks 
made before the passage of the ju- 
risdictional act, in excess of the 
amount awarded by the court, were 
void. Ball v. Halsell, 16 S.Ct. 554, 161 
U.S. 72, 40 L.Ed. 622. 


[d] Amount. — Where intestate 
had certain claims against the gov- 
ernment for depredations committed 
by Indians, his administrator had no 
power to pay to any person out of the 
sum collected from the United States 
an amount exceeding 15 per cent: of 
the amount allowed by the court of 
claims for expenses and fees in pro- 
curing such allowance. Friend v. 
aay Di Oa Vw CLL, Tex.Civ.App. 

3. 


51. See cases infra this section. 


Compensation for carriage of mail 
generally see Post Office §§ 135-159. 


Dat LOMlOnMPacr ERA. ve Uhm Sete G 
S.Ct iia 117 U.S, 0D, e2o) le bde O05 
A CuCk 5028 ; 


[a] BWhus, under a statute requir- 
ing railroads to transport mails, 
troops, supplies, ete. at fair and rea- 
sonable rates, the roads are entitled 
only to a quantum meruit and not to 
a rate to be fixed in the first instance 
by the company.’ Union Pac. R. Co. 
Von WLS GSC Paice luleyee Wise soon o 
1. Eds. 9120; 20 (CHC 5.02: 


and grant roads see Public Lands 
SS Boe 
53. See cases infra this note. 


[a] Construction and application 
of tariffs.—(1) Special service pro- 
vided for in table held intended to 
apply to division of fares among car- 
riers themselves, and not to effect 
fares charged against government. 
Louisville & INFURS COM We Wnsise Hoon Gite 
Cle SGM lative. S Ct ws G ono Wise roms 
71 L.Ed. 661]. (2) Where tickets on 
which troops moved called for and 
ended at Montgomery, Ala., railroad 
company was entitled to be paid 
switching charges from Montgomery 
to Camp Sheridan. Louisville & N. 
RR. Coy vali Ss, Supra; 
porting passengers in box and cattle 
cars cannot recover compensation pro- 
vided by tariffs for ordinary passen- 
ger service. HE] Paso & S. W. Co. v. 
WEY SHA GORC CCIE O 1S 


540 Stouston? she [é Wer De yaeco-. 
VilLUw Ss 6sseucl bse Chicasos Great 
Western R, Coty.) UssSs, 594 CuCl 2s: 
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[§ 155] 6. Interest.°® 
ception of claims for overpayments of internal rev- 
enue taxes, no interest is allowed on any claim up 
to the time of the rendition of judgment thereon by 
the court of claims unless upon a contract expressly — 
stipulating for payment of interest,®>® and this ap- 


(3) One trans- | 


[§§ 153-155 


specified in the tariff.55 


Federal control of railroads.°* 
claims of railroad companies for transportation 
which were paid but afterwards disallowed and de- 
‘ducted from bills of the director general of rail- 
roads are cited in the subjoined note.®7 


Decisions as to 


By statute, with the ex- 


55. Louisville & N. R. Co. v. US 
47. St. 1365," 27388 UGS. S2Zih 9 70 iaines 
661s [aft 59 Ciel, 836i) 


AS ik Generally see Railroads §§ 76— 


57. [a]° Railroad had claim against 
United States where director general 
had charged the amount deducted 
against the railroad. U.S. v. Readin 
Co., 467 S.Ct? 26% 2701 Uses: 320) coma 
Ed. 606 [aff Reading Co. v. U. S., 60 
Ct.Cl. 131]; Us S.-v. Southern Ry. Com 
46 Si Ct) 26:72:70 NU S03 20,8 0 Seas 
606 [aff Southern Ry. Co. v. U. S., 60 
CtUCh 156). 0. Savi Sty Lowmisaisare 
M.ORy.—Co:; 46 S.Ct. 267, 270 U.S: 320,. 


10) Tid: 1606) fats St. Louis, B. & M 
RYyniC os) iv. UneSi60MCt Ce 1029]; i 
S. v. New York, N. H. & H. R. Co., 46 


S- Ct 267.8210 OS 320, 70 L.Ed. 606 
Laff New MorwiNee rie & He RR... Conve 
WU 'S..°60- CRCl. 174) Ue Stave Cempran 
New England Ry. Co., 46 S:Ct. 267) 
270 U.S. 320, 70 L.Ed. 606 [aff Central 
New England Ry. Co. v. U. S., 60 Ct: 
Cl. 1029]; U. S. v. New England S. S. 
Coy 46 S.Cte 267, 270 Ul Sei3 20" 270m 
Kd. 606 [aff New England S. S. Co. v. 
U.S.;°60 Ct. Cl 102995 Us So) yen Sane 
more & O. R. Co., 46 S.Ct. 267; 2¢0) Ws 
S. 320, 70' L.Ed. 606 Laff Baltimore & 
O.'R, Co. vii Uh SS. 60° Ct:Cl. 9359) Sieg 
Pere Marquette Ry. Co. =v USS Bie 


S.Ct. 267, 270 U.S. 320, 70 L.Ed. 606 
[rev 59 Ct.Cl. 965]; New York, Neos 
& H.R. Conve U, S560 sCRC lee 


fafé -U. So vieNew York, N.) Bee ae 


RECs, 46S. Cte 267% 270; Sars Oemae 
L.Ed. 606; Reading Co. v. U. S., 60 
Ct.Cl..181 [afi U.cSs; va Readinesi@o- 
46,S8.Ct.. 267, 27.0: US. 320) -7Olaeanes 
606]; Chicago, M. & St. P. Ry. Gooy. 
WSS DE OCIS 11374, 

[b] Railroad had no claim: (1) 


Where it had not reimbursed the Rail- 
road Administration. Atchison, T. & 
Si Ea Ry OO VU se See ans Ct.Cl. 143. 
(2) Where Railroad Administration © 
charged deduction to other carriers. 
Chicago, MM, &. St. By Ry. ce On ve eee 
63 Ct.cl, 485 [cert den 48 §.Ct. 303, 
zee U.S. 622, 72 La. 7361; Chicago, 
nein dy (OR Be KO loraunran Mah See 63 CtL.Cl. 838 
Fart den 48 S.Ct. 36, 275 US, 54i0e72m 
L.Ed. 415]; Chicago, M. & St. P. Ry. 
Co. Vv. U.S.) 68 (CtCl) 137 eertsden 
48 S.Ct. 36, 275 U.S. 541, 72 L. may 4iage 
ar aune Pac. (Gian AA U. S.) 62) Cre 


58. Generally see Interest 33 C.J. 
p 173. ’ 

59. U.S. Rey. St. '§ 10917 eines 
Code § 177, as amended; 28 USGA § 
284. See also Internal Revenue § 276. 

[a] Amendment of May 29, 1928, 
respecting internal revenue taxes is 


not retroactive and does not apply to 
judgment on which mandate was filed 
before the amendment, though judg- 
ment was not settled by comptroller 
general until after amendment be- 
came effective. S. S. White Dental 
Manufacturing Co. v. U. S., 66 Ct.Cl. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 155] 


plies to suits brought in the district court;®° and 
interest is not allowed on claims against the govern- 


UNITED STATES 


ment,®! including judgments against the United 


624 [cert den 49 S.Ct. 478, 279 U.S. 
862, 73 L.Ed. 1001]. 


New York & Porto Rico S. S. 
Cor va, U.S: 29 B.(2d). 1014. Laff) 29 
F.(2d) 1013]. ; 


61. U.S. v. Worley, 50 S.Ct. 291, 281 

U.S. 339, 74 L.Ed. 887; Boston Sand & 
GrayeljCou Vv. U.48.;, 49. S.Ct. 52.278 U. 
S. 41, 73 L.Ed. 170 [aff 19 F.(2d) 744 
(mod 16 F.(2d) 6438, 7 F.(2d) 278)]; 
Cherokee Nation v. U. S., 46 S.Ct. 428, 
270 U.S: 476, 70 L.Ed. 694 [aff 59 Ct. 
Cl. 862]; Seaboard Air Line Ry. Co. v. 
Wis.,)43 S.Ct 354, 261 U.S. 299, 67 LL. 
Ed. 664 [rev 280 F. 349]; U. S. v. 
Rogers, 41 S.Ct. 281, 255 U.S. 1638, 65 
iG. 566 fath.257 H. 397, 168 C.C.A. 
43003), U.. So v._ Bayard, 8. S.Ct..1156, 
127 U.S. 251, 32 L.Ed. 159; Gordon v. 
esse Wall, (U:S;) 188, 19.b.Hd. 35, 
7 Ct.Cl. 46; Shealy v. U..S., 37 F.(2d) 
918; U. S. v. Jackson, 34 F.(2d) 241, 73 
A.L.R. 316 [rev 24 F.(2d) 981, and cert 
er 50 S.Ct. 86, 74 L.Hd. 608, 280 U.S. 
549, aff 50 S.Ct. 294, 281 U.S. 344, 74 
BenGe S9tien Ws S- Aven New York, C. & 
Steao t, Con S2ek=(2d)i S8i sa Wes. Ve 
La Grange Grocery Co., 31 F.(2d) 297; 
New York & Porto Rico S. S. Co. v. 
UU S529: F.2d) 1014. [aff 29 F.c2d) 
1013]; U. S. v. Woolen, 25 F.(2d) 673 
[eert gr 49 S.Ct. 23, 278 U.S. 589, 73 
L.Ed. 523 (vacated 49 S.Ct. 249, 278 U. 
S. 665, 173 L.Ed. 571)]; Boston Sand 
& Gravel Co. v. U. S., 19 F.(2d) 744 
{mod 16 F.(2d) 6438, cert gr 48 S. 
GE tats 275 U.S)-519, 72 Ta. Bd. .403, 
and aff 49 S.Ct. 52, 278 U.S. 41, 73 L. 
Ed. 170]; New York & Cuba Mail S. S. 
Co. v. U. S., 16 F.(2d) 945 [mod 300 F. 
827, and cert den 47 S.Ct. 765, 274 U. 
S. 753, 71 L.Ed. 1333]; Henkels v. Mil- 
ler, 4 F.(2d) 988 [aff 298 EF. 947]; 
Prince Line v. U. S., 283 F. 535 [error 
dism 44° S.Ct. 133,.268 U.S.: 727; 68 L. 
_ Ed. 527, motion den 44 S.Ct. 136]; 
American Hawaiian S. S. Co. v. U. Sz 
283 F. 535 [error dism 44 S.Ct. 133. 
263 U.S. 727, 68 L.Ed. 527, motion den 
44 S.Ct. 1361; Seully v. U. S597 on 
327; National Home for Disabled Vol- 
unteer Soldiers v. Parrish, 194 F. 940, 
114 C.C.A. 576 [aff 33 S.Ct. 944, 229 U. 
S. 494, 57 L.Ed. 1296]; Treat v. Farm- 
ers’ Loan & Trust Co., 185 F. 760, 108 
Gras Gor Patt iit BL 301, and: 171" 
BUgky se Uees: V. sareent.162 HY 81-'89 
CCVA. 81 [error dism 30°S.Ct: 410, 215 
U.S. 618, 54 L.Ed. 351]; Marine v. 
Boyon 62H) 153,)10 C:C:A.1315 [foll UV. 
S. v. Sherman, 98 U.S. 565, 25 L.Ed. 
Zool. state Nat. Bank v. U. S., 24 Ct. 
Che488- Wightman-v. U. S:,'23 Ct.Ccl. 
144° Todd y. U.-S:, Dev.Ct.Cl.,.94,.§ 
359; Kny v. Miller, 55 App.D.C. 95, 2 
F.(2d) 313 [appeal dism 47 S.Ct. 337, 
273 U.S: 778, 71 L.Ed. 888]; William 
Re price Conv. Bucyrus 'Co.; 61. S.B: 
174, 104 Va. 79. But see McCay v. 
Lamar, 12 F. 367, 20 Blatchf. 474 [rev 
39.0%. 167,109 U.S. 235, 27 L. Hd. 919]; 
Wightman v. U. S., 23 Ct.Cl. 144; 
Humphrey’s Adm’x v. U. S., Dev.Ct. 
Oly 165, §).692, 


[a] Illustrations.—(1) In cases ap- 
pealed from the board of general ap- 
praisers, under the act of June 10, 
1890 (26 St. at L. 138, c. 407, § 15) in- 
terest is not allowable in favor of the 
importer, for the suit is practically 
one against the United States. Marine 
vy. Lyon, 62 B. 153, 10 C.C.A. 315. | (2) 
A contractor cannot recover interest 
which he paid upon loans necessitated 
by the action of the government in 
suspending work upon his contract. 
Miyerle= v.' U. S:,;. 31 %Ct.Cl. 105. .°'(3) 
Where judgment is for compensation 
for requisition of steamship in ac- 
eordance witk charter party, interest 
may not be included. Olympia Ship- 
ping Corporation v. U. S., 71 Ct.Cl. 251 


[eert den 52 S.Ct. 196, 284 U.S. 680, 
76 L.Ed. 574]. (4) Interest is for- 
bidden on judgment of court of claims 
giving effect to order of interstate 


commerce commission relative’ to 
compensation for mail service. New 
WorkaCent: gh) GOsivcres 2.5200 BC LiCl 


115, [aff 49 S.Ct. 260, 279 U.S. 73, 73 L. 
Ed. 619]. . (5) United States held not 
liable for interest on damages award- 
ed against it in libel proceedings for 


collision. U. S. v. Commonwealth & 
Dominon Line, 49 S.Ct. 183, 278 U. 
S. 427, 73 L.Ed. 439 [rev 20 F.(2d) 


729]; Boston Sand & Gravel Co. v. U. 
S49 SCE S228" Urs 41 \c738: da wds 
170. [aff 19 F. (2a) 744 (mod 16 F.(2d) 
643, 7 F.(2d) 278)]; Warrén Gordon 
Lighterage Caosiv. McAllister Towing 
& Transportation Co., 12 F.(2d) 779. 
(6) Shipowners, suing United States 
in District Court for increased wages 
paid under requisition charter, cannot 
recover interest before date of judg- 
ment. New York & Porto Rico S. S. 
Cosve. U'S:,829 -&. (2d) 1014: [afi 290k: 
(2d) 1013]. (7) Interest held not re- 
coverable on sale to government un- 
der obligatory order. Liggett & 
Myers Tobacco Co. v. U. S., 61 Ct.Cl. 
693) CoasteCoaline7Co. Ww Ui Ss 61NCe, 
. (8) The treaty of March 16, 
1854, with the Omaha Indians, con- 
taining a cession of lands south of a 
prescribed line, and providing for a 
similar cession of lands north of such 
line at the same price per acre, if 
they proved unsuitable as a location 
for such Indians, held not to have de- 
ferred the passing of title to the land 
north of such line until payment of 
the consideration, and hence under 
Judicial Code § 177 (28 USCA § 284), 
interest was not recoverable on a 
claim for the purchase price until the 
rendition of judgment by the court of 
claims. U. S. v. Omaha Tribe of In- 
dians, 40 S.Ct. 522, 253 U.S. 275, 64 L. 
Ed. 901 [rev in part and aff in part 
53 Ct.Cl. 549]. (9) United States was 
not liable for interest on property 
wrongfully held by alien property 
custodian. Becker v. Miller, 7 F.(2d) 
293 [appeal dism Hicks y. Becker, 46 
§.Ct. 105, 269 U.S: 596,7°70 L.bd. 431]. 
(10) Where plaintiff’s property has 
been taken by the government under 
eminent domain, and an award has 
been made by a claims board under 
the provisions of an act of congress, 
and the plaintiff, being dissatisfied 
with the amount of such award, ac- 
cepts seventy five per cent. thereof and 
brings suit in the court of claims, the 
court has no power under existing laws 
to include interest in its judgment. 
HUGCCHISON VagWir Sool cmel out. » C11) 
The court of claims cannot award in- 
terest upon a claim for the amount of 
set-off, for which the claimant recov- 
ered a verdict and judgment in an ac- 
tion brought against him by the Unit- 
ed. States, Tillow v..U. Si, 1 Ct.€l. 220, 
2 Ct.Cl. 588 [rev on other grounds 6 
Wall. 484, 18 L.Ed. 920, 8 Ct.Cl. 454, 
7 Ct.Cl. 18]. ~ (12) Though contract 
was canceled entitling contractor to 
just compensation which would in- 
elude interest, interest was not re- 
coverable on cause of action for un- 
derpayments for work done on the 
contract. James Shewan & Sons v. 
eS ono. Ol-e4 Or 


{b] Rule obtains in admiralty.— 
Pennell v.-U. S., 162 B.'75; Watts v. 
Wi Sas 12959222" 


[ce] Meaning of “interest.”—In the 
rule of immunity of the government 
from liability for interest the word 
“interest” is generally used as mean- 
ing compensation for the use or for- 
bearance of money, or damages for 
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States,°? except when government consents to such 
an allowance,°*? as in cases of express agreement®* 


its detention. U.S. v. Rogers, 257 F. 
397, 168 C.C.A. 437 [aff 41 S.Ct. 281, 
200 Urs. 163, 6o LEid: "5665 


62. Burrows v. Woodworth, 11 F. 
(2d) 777 [error dism 22 F.(2d) 1008 
(error dism 22 F. wd) 1023)]; Scully 
Wie Sue 9 askew oe te 


[a] Allowance held erroneous.—In 
action against United States for ad- 
ditional work and materials furnished 
in construction of guard rail, allow- 
ing interest from date of judgment, 
until paid held error. U.S. v. Baker, 
50. EF. (2d). 22. 


Interest on judgment generally see 
Interest §§ 79-89. 


63. Henkels v. Sutherland, 46 S.Ct. 
524, 271 U.S. 298, 70 L.Ed. 953 [rev 4 
F. (2d) 988 (aff 298 SNA Die SSS 
Sta eta 40 F.(2d) 14 [rev 33 F.(2d) 


64, U.S. v.. Worley, 50 S.Ct, 2915 
281 U.S. 339, 74 L.Ed. 887; Boston 
Sand & Gravel Co. v. U.S. 49 S.Ct. 


52, 278 U.S. 41, 73 L.Ed. 170 ‘Taft 19 EF. 
(2a) 744 (mod 16 F.(2d) 643, 7 F.(2d) 
278)]; Cherokee Nation v. UE 46 S. 
Cu 428, 270 U.S. 476, 70 L.Ed. 694 {aff 
SOIC: Cl. 862]; Seaboard Air Line Ry. 
Co. vi U.'S., 438° S.Ct. 354, 261 Wes. 2995 
67 L.Bd. 664 [rey 280.0034 91 Ss 1s 
v. Rogers, 41 S.Ct. 281, 255 WES 163, 
65 L.Ed. 566 [aff 257 F. 397, 168 C.C.A. 
437]; U. S. v. Bayard, 8 S.Ct. 1156, 
127 U.S. 251, 32 L.Hd. 159; Shealy v. 
WAS. out F. (2d) 918; U.S. v. Jackson, 
34 F. (2d) 241, 73 AIR. 316 [rev 24 
F.(2d) 981, cert er 50 SiCt. a8 280 UE 
S72 549) 04 L.Ed. 608, and aff 281 U.S. 
344, 50 S.Ct. 294, 74 L.Ed. 891]; ey 
York & Porto Rico Ss Sal Comvegiue 

29 BE. (2d) 1014 faft 29) Be: (2d) 10137: 
U. S. v. Woolen, 25 F.(2d) 673 [cert 
gr 49 S.Ct. 23, 278 U.S. 589 ts, drebide 
523, and vacated 49 S.@t. 249, 278 U, 
Ss. 665, 173 L.Ed. 571]; New York & 
Cuba Mail S. S. Co. v. U. S., 16 F.(2a) 
945 [mod 300 F. 827, and cert den 47 
S.Ct. 765, 274 U.S. 753, (Gta be vs Bere Ne 
Henkels v. Miller, 4 F.(2d) 988 [aff 
298 EB. 947]; Prince Line v. US 283 
Heaoo} [error dism 44 S.Ct. fone 263 
U.S. 727, 68 L.Ed. 527, motion den 44 
Siu, 136]; American Hawaiian S. S. 
Co.nvenue S., 283 EF. 535 [error dism 44 
SSCtU so. 263 U.S. (27,068 LaHids 527, 
motion den 44 S.Ct. 136]; National 
Home for Disabled Volunteer Soldiers 
Vv. Parrish, 194°. 940, 114 G2ecAS 576 
[aff 33 S.Ct. 944, 229 U.S. 494, 57 L. Ha: 
1296]; U.S. v. Sargent, 162 F. 81, 89 
C.C.A. 81 [error dism 30 S.Ct. 410, 215 
U.S. 618, 54 L.Ed. 351]; Wightman v. 
U. S., 23 Ct.Cl. 144; William R. Trigg 
Cox ue Bucyrus Co., 51 S.E. 174, 104 
Was, Gos 


[a] Damages for delay.—Contrac- 
tor is not entitled to interest for gov- 
ernment’s delay unless provided for. 
Moran. ros. Co:.v. We Ss, 610 CtiCRazs. 


[b] War risk policy under act Oct. 
6, 1917, art 4 § 400; 40 U. S. St. at i. 
409 held to contain no implied promise 
to pay interest. U.S. v. Jackson, 34 F. 
(2d) 241, 73 A.L.R. 316 [rev 24 F. (2d) 
981, cert gr 50 S.Ct. 86, 280 U.S. 549, 
74 L.Ed. 608, and aff 50 S.Ct. 294, 281 
U.S. 344, 74 L. Hd. 891]. 


[ec] Construction of contract.—Ar- 
ticle of agreement for purchase from 
Cherokee Nation providing interest 
on sums voluntarily left in treasury 
held to refer only to new money con- 
sideration, and not to amounts to be 
determined as due under former trea- 
ties, not fixed in amount at such time, 
full treatment of which was given in 
another article (Act March 2, 1889, 
25 U. S. St. at L. 1005, c 412 § 14). 
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or enactment®® providing for interest, 
itself to the jurisdic- 
tion of the court or places itself in the position 
of a private party,°® or where interest is required 
as part of just compensation for property taken for 


the government submits 


Cherokee Nation v. U. S., 46 S.Ct. 428, 
Hee 476, 70 L.Ed. 694 [aff 59 Ct.Cl. 


[d] Indian treaty.—Under the 
treaty with the Ohio Shawnees, Aug. 
8, 1831, art. 7, by which it was agreed 
that the net proceeds of the ceded 
Jands should constitute a fund on 
which the United States would pay 
the chiefs annually five per cent “as 
an annuity” until dissolution of the 
fund by consent of the chiefs and 
people, interest was allowable as “up- 
on a contract expressly stipulating 
for the payment of interest.” U. S. 
v. Blackfeather, 15 S.Ct. 64, 155 U.S. 
T8039 Wade tts 30 CL Cr 43k. 


65. U. S. v. Worley, 50 S.Ct.-291, 
281 U.S. 339, 74 L.Ed. 887; Boston 
Sand & Gravel Co. v. U. S., 49 S.Ct. 
52,.278 U.S. 41, 73 L.Ed. 170 [Laff 19 
F.(2d) 744 (mod 16 F.(2d) 643, 7 F. 
(2d) 278)]; Cherokee Nation v. U. S., 
EGY MSOs ZO ATs ol Olay ECL) ae PA Ne dl Bl OKC 
694 [aff 59 Ct.Cl. 862]; Seaboard Air 

' Line Ry. Co. v. U. S.,.43 S.Ct. 354, 261 
U.S. 299, 67 L.Ed. 664 [rev 280 F. 349]; 
Wes: Ve Rogers, 41 S.Ct: 2815 255 U.S: 
T6365 W566) [atl 257 I soW. 168 
C.C.A. Godse OS. aver Bava, 6 S.Ct. 
SbE SG LAAN U.S. Odi soot Maton Ber= 
telsen & Petersen Engineering Co. v. 


U. S., 60 F.(2d) 745 [vacating 49 F. 
(2d)' 39514 “Shealy v.. U. S.,.3% EF. (2d) 
918; U.S. v. Jackson, 34 F.(2d) 241, 


73 A.L.R. 316 [rev 24 F.(2d) 981, cert 
gr 50 S.Ct. 86, 280 U.S. 549, 74 I.md. 
608, and aff 50 S.Ct. 294, 281 U.S. 344, 
(4 Md: V89l ts U.S. ve, a Grange 
Grocery Co., 31 F.(2d) 297; New York 
KELP ORLOM RICO LSS. ©O.-V,. Wie Sa) 2ol-ks 
(da) 10L4 [aft 29 Ed) 1013 15 U.S. 
v. Woolen, 25 F.(2d) 673 [cert gr 49 
SOE ao POLS OS ose lo One a 285 
vacated 49 S.Ct. 249, 278 U.S. 665, 173 
L.Ed. 571]; Beston Sand & Grayel Co. 
v. U. S., 19 F.(2d) 744 [mod 16 F. (2d) 
643, cert faye Zee MS (Cie ILA hae Usp a ke)s 
72 L.Ed, 403, and aff 49 S.Ct. 52, 278 
LSA ilo) eh LO ING War NOI ee 
Cubase Meille Se Snover Wi Sn Homein ads) 
945 [mod 300 F. 827, and cert den 47 
S:Ct) 765, 274 U.S..753,,71 L.Ed.1333]; 
Henkels v. Miller, 4 F.(2d) 988 [aff 
298 F.. 947]; Prince Line v. U. S., 283 
FE. 585 [error dism 44 S.Ct. 133, 263 U. 
S. 727, 68 L.ENd. 527, motion den 44 S. 
Ct. 136]; American Hawaiian S. S. 
CO. wVia, (We, Ds, (255. by 98>. Lernor dism 
44 S.Ct. 133, 263 U.S. 727, 68 L.Ed. 
527, motion den 44 S.Ct...136]; Scully 
Vv. U. Sno senor cles National Home 
for Disabled Volunteer Soldiers v. 
Parrish, 194 F:'940, 114 C.C:A. 576 [aft 
83 S.Ct. 944, 229 U:S. 494, 57 L.Hd. 
1296]; Treat v. Farmers’ Loan & 
Trust. Cony 135.1 B.7160; 108: iC. C2A. 298 
Patt NAB eOlM allay Hes 02k WS ity, 
Sargent, 162 F. 81, 89 C.C.A. 81 [error 
dism 30 S.Ct. 410, 215 U.S. 618, 54 L. 
Wiehe va Wits. monet, 

* Kny v. Miller, 55 App.D.C. 
95, 2 F.(2d) 313 [appeal dism 47 S.Ct. 
837, 273 U.S. 778, 71 L.Ed. 888]; Wil- 
liam R. Trigg Co. v. Bucyrus Co., 51 
S.E. 174, 104 Va. 79. 


[a] MTiustrations.—(1) Under the 
acts for reimbursement to states for 
moneys spent in suppressing the Civil 
war, requiring the United States to 
indemnify the respective states for 
moneys expended in aiding in sup- 
pressing the Civil war, the state of 
New York is entitled to reimburse- 
ment of interest paid by it on moneys 
borrowed for said purpose from its 
canal fund. U.S. v. New York, 16 S. 


UNITED STATES 


or where , public use.°* 


plicable.°§ 


Ct. 402, 160 U.S. 598, 40 Ed. 551, 31 
Ct Cl. (459%) New York v..U. 7S... 265Ct, 
Cl. 467 [rev on other grounds 16 S.Ct. 
402, 160 U.S. 598, 40 L.Ed. 551, 31 Ct. 
Cl. 459]. (2) The joint resolution of 
June 8, 1784, providing that interest 
of six per cent shall be allowed to all 
creditors of the United States for sup- 
plies, franchises, or services done, 
from the time that payment became 
due, is a voluntary contract on the 
part of the government, constituting 
a legal claim against it, from which no 
subsequent action can release it with- 
owe the consent of claimant. Baird 

8.0 Dev, Ce Cl 91657 § cao. (3) 
35 Usa’ § 68 allowing “entire” com- 
pensation for government’ s unlicens- 
ed use of patented invention held to 
allow claimant interest on amount 
fixed as damages. Waite v. U. S., 51 
S.Ct. 227, 282 U.S. 508, 75 Ld. 494. 
(4) Interest paid or agreed to be paid 
on borrowed money expended in pro- 
ducing war supplies for government 
held “loss” within War Minerals Re- 
lief Act. (Act) March 2, 1919, §. 5,-as 
amended by Act Nov. 23, 1921 [50 USC 
A § 80 note, p. 92]). Wilbur v. U.S. ex 
rel. Vindicator Consol. Gold Mining 
Co., 52. S.Ct. 113,1284 U.S. 231,.76 L.Ed. 
261 [aff 60 App.D.C. 60, 62, 47 F.(2d) 
422, 424, and cert gr 51 S.Ct..650, 283 
U.S: 817, 75 L.Hd. 1433]; Work... U. 
S. ex rel. Chestatee Pyrites & Chemi- 
cal Corporation, 54 App.D.C. 380, 298 
EB. 839 [rev on other grounds 45 S.Ct. 
256, 267 U.S.\185, 69 L.Hd. 566].=-(5) 
The statute denying interest does not 
apply to an article of a-treaty with 
Indians, providing that the question 
of interest on their claims shall be 
submitted to the senate, when;a sen- 
ate resolution provides that interest 
should be allowed. Western Chero- 
kee Indians vy. U. S., 27 Ct.Cl. 1 [mod 
on,other grounds 13 S,Ct, 650, 148 U.S. 
AO Sts Lied, 509, 28 (Cu Gly bo7aer. Cop 
However, interest on recovery against 
United States for damages for colli- 
sion held not recoverable under stat- 
ute specially authorizing suit. U.S. v. 
Commonwealth & Dominion Line, Ltd., 
49 S.Ct..183, 278 U.S. 427, 73 L.Hd. 439 
[rev 20 F.(2d) 729, on cert gr 48 S.Ct. 
159, 275.U.S. 521, 72 Wd. -405],. But 
see New York & Cuba Mail S. 8. Co. v. 
U. S., 16 F.(2d) 945 [mod 300 F. 327, 
and cert den 47 S.Ct. 765, 274 U.S. 753, 
QI EAMGens 33 iieRexass@o. pve Wie, Sey he 
F.(2d) 948 [aff 11 F.(2d) 981, and cert 
den 47 S.Ct. 765, 274 U.S. 752, 71 L.Ed. 
1332]. 


[b] Provision for “legal damages.” 
—Interest may be provided for by 
statute by provision for ‘legal dam- 
ages.”’ New York & Cuba Mail S. S. 
Cosv.. UF, US: L6sBsQd) 945 (mod 3.00 
KF. 827, and cert den 47 S.Ct. 765, 274 
Uns. Mibes lb uC eS ols ae Nexas (OOF 
Uae Sy LISEC(2d) 7981, fait 16° h.C2a) 


[ce] Statute not providing for in- 
terest.—Interest on reimbursement 
for interference with sealing voyage 
held not allowable as Act. June 7, 
1924, makes no provision for interest. 
Whitelaw v. U. S., 9 F.(2d) 108. 


[d] Dent act, section 2 (50 USCA § 
80 note), cannot be construed to repeal 
section 177, Judicial Code (28 USCA § 
284). Twin City Forge & Foundry 
Cons) Wi S500 CUclc6 ios 


Under Suits in Admiralty Act see 
infra § 185. 


66. New York & Cuba Mail S. S. 


a 


| 


[§ 155 


The fact that there are mutual claims 
does not render the statute denying interest inap- 
The rule denying interest does not ap- 
ply to a recovery against a fund held by the govern- 
ment in trust,°? 


and the immunity of the govern- 


Co. v. U: S., 16 F.(2d)- 945 fmod?300 
F. 827, and cert den 47 S.Ct. 765, 274 
Wes toss. ivi Wids e331 


See Luckenbach S. S. Co. v. The 
Thekla, 45 S.Ct. 112, 266 -U.S. 328, 69 
L.Ed. 313 [answering certified ques- 
tions 295 F. 1020] (where the United 
States joined in libel for damages 
sustained in collision to vessel, and 
claimed such vessel in cross-libel 
against it for damages to other ves- 
sel, the court, in rendering a decree 
against the United States, on finding 
that vessel claimed by it was at fault, 
could allow interest and costs against 
the Shipping Board Emergency Fleet 
Corporation, which had filed stipula- 
tion to pay amount awarded); Naam- 
looze Vennootschap Maatschappij 
Stoomschip Barendrecht v. Moran 
Towing & Transportation Co., 11 F. 
(2d) 377 (United States, seeking to 
recover damages to dredge, held liable 
for interest, on finding against it on 
eross-libel). 


67. Boston Sand & Gravel Co. v. 
U..S., 49 S.Ct. 52, 278 U.S. 41, 73 L.Ed. 
170 [aff 19 F.(2d) 744 (which mod 16 
F.(2d) 648, 7 F.(2d) 278)]. 


{a] Rule applied to (1) interest on 
just compensation for expropriation 
of shipbuilding contract. Consorzio 
Veneziana Di Armamento e Naviga- 
zione v. U. S., 64°Ct:Cly 1135 Sohne 
Connelly S:<S. Co... vi UPS... 64 Cher 
38; Brooks-Scanlon Corporation y. U. 
S., 64 Ct.Cl. 80 [conforming to op 44 
S.Ct. 471]; Compagnie Générale Trans- 
atlantique v. U. S., 64 Ct.Cl. 119 [cert 
den 48 8.Ct. 433, 277 U.S. 585, 72 L.Hd. 
1000]. (2) Statute authorizing tak- 
ing of private property which pro- 


4 
i 


ap 


vides for condemnation proceedings, 


Booth '& Co, w. -U."'Ss 
[b] 


62 Ct.Cl._ 288: 


No recovery on implied prom- | 


ige.—(1) The right of an owner of | 


land taken by an authorized officer 


for public use to recover compensa- 


tion from the government is not bas- 
ed on the fifth amendment to the 
constitution, but upon an _ implied 
promise to pay for the land, which 
can be enforced by the court of 


claims, so that interest on the value © 
between the time of taking and the © 


time of payment cannot be recovered, 
aa Judicial Code § 177 (28 USCA § 


portation & Trading Co., 40 S.Ct. 518, 


U. S. v. North American Trans- 


x 


253 U.S. 330, 64 L.Ed. 935 [aff 53 Ct.) 


Cl. 424]; International Harvester Co. 
of America, v.. U. “S.,~ 72< Ct:Ci a0 
Booth & Co. v. U., Si, 62 CUCK 288ies@p 


Recovery for property taken under | 


Act Aug. 29, 1916 (10 USCA § 1361) 


is on implied contract, and interest | 


cannot be allowed. 
Uys.,, 62 CECH. 805s 


[ce] 
Plaintiffs refusing to accept three 
fourths compensation provided by Act | 
Oct. 6, 1917, 40 U. S. St. at L. 371, can- 
not recover interest on amounts ee 
might have accepted. Pope v. U- S 
Gi eGt. Cl 974. 


68. U.S. v. Verdier, 17 S.Ct. 42, 164 
U.S. 218, 41:L.Hd. 407, 32) Ct.cl eit 
(charging claimant with interest on 
judgment against him while denying 
interest on his claim against the gov- 
ernment). 


Booth & Co. v. 


gees Villalonga vy. U. S.,. 10) Cuca 
[a] Thus, the statute does not op- 


erate to preclude a factor from ob- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Refusal to accept payment.— | 


§ 155] 


ment from liability for interest, it is held, does not 
apply to a suit against an officer of the United States, 
even though the judgment will in fact be paid out 
of the treasury,’® but the government is not liable 
for interest on the judgment.74 Certain special 
acts have been held not to change the general rule 
denying interest.72, A special act referring a claim 
to the court of claims does not authorize a recov- 
ery of interest unless expressly authorized by the 
act or the contract;** but where congress directs 
the court of claims to adjust and settle a claim ac- 
cording to the rules and regulations heretofore adopt- 
ed by the United States in the settlement of like 
cases, and it appears that congress has generally 
given interest in such cases, interest will be al- 
lowed by the court.74 


When payment of claim withheld. The statute 
providing for the withholding of debts due from 
the claimant to the government, when claims allowed 
are presented for payment,*® also provides for the 
payment of interest on the sums withheld, and this 
includes sums withheld by the comptroller-gen- 
eral.7® The statute applies to an action on a jude- 
ment previously recovered and payment of which 
has been withheld,’’ and the general statute prohibit- 
ing the allowance of interest,7® does not apply to 
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such a suit.7® An undisputed claim, payment of 
which is refused on account of a set-off, is an al- 
lowed claim within the statute.®® 


Where claimant’s judgment affirmed in supreme 
court. It is provided by statute that on judgments 
in favor of claimants which have been appealed by 
the United States, and affirmed by the supreme court, 
interest at the rate of four per cent per annum shall 
be allowed and paid from the date of filing the 
transeript of judgment in the treasury department 
up to and including the date of the mandate of af- 
firmance.5+ The statute does not apply to an ac- 
tion for tort permitted by a special act,°? and does 
not control the rate of interest on a judgment fix- 
ing a different rate.** The fact that claimant also 
appeals does not prevent the right to interest,®* but 
when claimant accepts a sum appropriated in full 
satisfaction of the judgment he cannot thereafter 
recover the statutory interest.®5 : 


What law governs. The right to interest depends 
on the law at the time when the claim is allowed 
or when it is heard by the court.’¢ 


‘Compound interest.87 When the government is 
liable for interest, only simple, and not compound, 
interest is recoverable.*& 


taining interest on the amount of his 
lien on captured cotton from the 
funds belonging to the factor’s prin- 
cipal and held by the government in 
yA Vallalonga -v..,.U,. 0S. 10 ‘Ct.Cl. 
428. 


70. Kinney v. Conant, 166 F. 720, 
92 C.C.A. 410 [cert den 29 S.Ct. 703, 
214 U.S. 526, 53 L.Ed. 1068]. 


[a] Thus, notwithstanding Rev. 
St. §§ 989, 3210, 3220, 3226 (28 USCA 
§ 842; 26 USCA &§ 140, 149, 156), re- 
quiring a collector to immediately 
pay over gross collections to the 
treasury, and declaring a certificate 
of probable cause shall protect him 
against execution, so that judgment 
against him in a suit for inheritance 
taxes paid under protest will be paid 
out of the treasury as the suit does 
not thereby become in form against 
the United States, the successful 
elaimant may recover interest. Co- 
nant v. Kinney, 162 F. 581 [aff 166 F. 
720, 92 C.C.A. 410 (cert den 29 S.Ct. 
708, 214 U.S. 526, 53 L.Ed. 1068) ]. 


71. White v. Arthur, 10 F. 80, 20 
Biatchf. 237 (holding also that the 
allowance of interest as damages on 
a writ of error, under U. S. Rev. St. § 
1010 (28 USCA § 878) and under the 
supreme court rule 23, and the form 
of mandate affirming a judgment, with 
interest, belong solely to putting the 
judgment in shape and do not affect 
the question). 


72. See cases infra this note. 


[a] Statutes not changing general 
rule.—(1) Special act prohibiting pay- 
ment of interest on any claim does 
not permit interest on judgment. 
The Hisko, 54 F.(2d) 540. (2) Owner 
of steam lighter, suing for damages 
for collision with United States de- 
stroyer by virtue of special act, held 
not entitled to interest (Act May 15, 
1922, 42 U. S. St. at L. 1589). Boston 
Sand & Gravel Co. v. U. S., 19 F.(2d) 
744 [mod 16 F.(2d) 643, cert gr 48 S. 
Ct. 121, 275 U.S. 519, 72 L.Ed. 403, and 
ties SC 52,4216.) Use 4h, 73 Tu. 
Ed. 170]. (3) Act June 22, 1910, con- 
ferring on the court of claims juris- 
diction of claims of the Omaha Tribe 
of Indians against the United States, 
does not, by giving it authority to 


hear and determine both legal and 
equitable claims, take the claim out 
of the application of Judicial Code § 
177 (28 USCA § 284). U. Si v. Omaha 
Tribe of Indians, 40 S.Ct. 522, 253 U. 
S. 275, 64 L.Ed. 901 [rev in part and 
aff in part 53 Ct.Cl. 549]. (4) Allow- 
ance of interest held not authorized 
on damages for collision recovered by 
libelant in a suit against the United 
States brought under a special act 
authorizing it and providing that the 
court should enter decree for the 
amount of legal damages sustained 
by either party ‘upon the same prin- 
ciple and measure of liability, with 
costs, as in like cases in admiralty 
between private parties;” the United 
States having made no claim for dam- 
ages. Nantasket Beach Steamboat 
Co.yve UisS.62976R 656) Contra. The 
Commonwealth, 297 F. 651. 


73. Cherokee Nation v. U. S., 46 S. 
Ct. 428, 270 U.S. 476, 70 L.Ed. 694 [aff 
59 Ct.Cl. 862]; Bunton v. U. S., 62 F. 
ital 


74. McKee v. U. S., 10 Ct.Cl. 281 
[aff 91-U.S. 442, 23 L.Ed. 326, 11 Ct. 
Cl. 54]. 

75. See Act March 8, 1875 (18 U.S. 
Stat Lsc481, 1c 1493*32 WSCA $227) 
and infra § 166. 


76. Highland Milk Condensing Co. 
v. U. S., 56 F.(2d) 682; Helvetia Milk 
Condensing Co. v. U. S., 56 F.(2d) 676 
(reve 39 2B 62a) oLOtal se Oi So. ve ead 
Grange Grocery Co., 31 F.(2d) 297. 


77. James Stewart & Co. v. U. S., 
71 Ct.Cl. 126. 


78. Jud. Code § 177, aS amended 
[28 USCA § 284]. 


79. James Stewart & Co. vy. U. S., 
71 Ct.Cl. 126 (statute prohibiting in- 
terest applies only to suits on orig- 
inal claim against United States). 


eo. U.S. v. New York, C. & St. L. 
R. Co., 32 F.(2d) 887. 


Sl. 26 U. S. St. at L. 504. 
[a] Under Revised Statutes, (1) 
interest at the rate of five per cent 


was allowed from the date of presen- 
tation to the secretary of the treas- 
ury for payment; but no interest 
was allowed subsequent to the af- 


firmance unless presented for pay- 
ment to the secretary of the treasury 
as required. “U. S. Rev. St. § 1090. 
(2) The act of congress of March 3, 
1887 (24 U.S. St. at L. 507, ¢ 359 § 105 
28 USCA § 765), relating to the bring- 
ing of suits against the United States, 
and conferring jurisdiction thereof 
upon the circuit and district courts, 
did not repeal or modify the provyi- 
sion, or authorize the recovery of in- 
terest on judgments from the time of 
their rendition until an appropriation 
was made for their payment. U.S. v. 
Barber, 74 F. 4838, 20 C.C.A. 616. 


82. Walton’ v. U. S., 61 F. 486 (ac- 
tion in the court of claims, under a 
special act [25 U. S. St. at L. 1334], to 
recover damages for injuries to a ves- 
sel by collision with a government 
pier). 

83. Cherokee Nation v. U. S., 46 S. 
Ct. 428, 270 U.S. 476, 70 L.Ed. 694 [aff 
59 Ct.Cl. 862]. 

84 New York v. U. S., 31 Ct.Cl. 
276; Hobbs v. U. S., 19 Ct.Cl. 220. 


85. Pacific R. Co US Loro-ees 
(66, Los U.S5 183; 39 "L.Ed. 918. 


86. Bertelsen & Petersen Engineer- 
ing Co. v. U. S., 60 F.(2d) 745 [vacat- 
ing 49 F.(2d) 395]. 


87. Compound interest generally 
see Interest §§ 172-174. 


88. Ute Indians v. U. S., 45 Ct.Cl. 
440, 
[a] Reason for rule.—Interest can 


be recovered from a sovereign only 
by the’ sovereign’s consent; and, 
where a sovereign consents to pay in- 
terest, it means simple interest only. 
Ute Indians v. U. S., 45 Ct.Cl. 440. 


[b] Agreement as to interest.— 
Interest on sum alleged to have been 
taken out of trust fund held by Unit- 
ed States for benefit of Cherokees 
will not be compounded, as though 
held in trust, where Cherokees and 
United States had formerly agreed on 
interest for such debts as of five per 
cent. until paid, and Cherokees had 
ratified expert’s account, a'lowing five 
per cent. rate (Treaty July 19, 1866, 
14St. at Ll: 805/cart. 233) eRev. Stes 
3659, re-enacting Act Sept. 11, 1841, § 


1388 [65 C.J.] 

[§ 156] B. Loyalty of Claimant. A statute pro- 
vides that a petition in the court of claims shall al- 
lege that the claimant has at all times borne true 
allegiance to the government and has not volun- 
tarily aided, abetted, or given encouragement. to, 
rebellion against the government.*® This is a per- 
manent statute of present operation.°° Although 
congress might require proof of loyalty in fact as 
distinguished from innocence in law,°! loyalty with- 
in the statute is established by a pardon,°? or gen- 
eral amnesty,°? granted by the president. Another 
statute makes it unlawful to pay claims accruing 
or existing prior to April 13, 1861, in favor of any 
person who promoted, encouraged, or assisted the 
rebellion.®# 


[§ 157] ©. Assignment of Claims—1. In General. 
The United States from time to time, has, passed 
statutes either forbidding or regulating the assign- 
ment of claims against it.°° Thus it is provided by 
statute that all transfers and assignments made of 
any claim upon the United States, or of any part 
or share thereof, or interest therein, whether abso- 
lute or conditional, and whatever may be the con- 
sideration therefor, and all powers of attorney, or- 
ders, or authorities for receiving payment of any 
such claim or of any part or share thereof are ab- 
solutely null and void unless they are freely made 
and executed in the presence of at least two attest- 
ing witnesses, after the allowance of such a claim, 
the ascertainment of the amount due, and the issu- 
ing of a warrant for the payment thereof;°° and 
such transfers, assignments, and powers of attorney 
must recite the warrant for payment and must be 
acknowledged by the person making them before an 
officer having authority to take acknowledgments of 
deeds, and must be certified by the officer; and it 
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must appear by the certificate that the officer, at 
the time of the acknowledgment, read and fully ex- 
plained the transfer assignment or warrant of at- 
torney to the person acknowledging the same.°’? The 
statutes by the very act of prohibiting assignments 
executed under the conditions therein set forth by 
necessary implication permit the assignment of 
claims if in conformance with the statutes and the 
validity of those is recognized by the courts, and 
the United States held lable thereon,®°* and as- 
signments specifically describing a claim against the 
United States may pass it, or portions of it, to those 
who pay a value for it, and the first in order of 
time is first in right.°® Although assignments of 
contracts with the government are prohibited, there 
is a distinction between the assignment of a govern- 
ment contract and an assignment of a claim for mon- 
ey due under a contract in that while the former is 
void, and passes no title, legal or equitable, the lat- 
ter passes title to the money due as though it were 
the sale of a chattel,? unless too vague or indefinite 
to do so.® Where an assignment of a claim by a 
corporation is not to operate until collection of the 
claim and before collection it ceases to be a go- 
ing concern and its assets are impressed with a trust 
for its general creditors, so that it is no longer 
capable of preferring creditors,* the assignment is of 
no effeet;> and where an assignment is ineffective, 


’ an attempted ratification after the corporation has 


ceased to exercise its functions is futile.® 


[§ 158] 2. Assignments Prohibited. The prohibi- 
tion against assignment before allowance, ascertain- 
ment, and warrant’ unless controlled by some other 
statutory provision,’ applies to claims generally 
against the United States whatever their nature,® and 
not merely to claims pending before the executive 


2 [31 USCA § 547a]). Cherokee Nation 
Vanes. 46 S.Ct 428 .2:70 0S. 476, 00 
L.Ed. 694 [aff 59 Ct.Cl. 862]. 


[ce] Failure to make appropriation. 
—Decision of supreme court in 1906, 
upholding claim of Cherokee Nation 
under former treaties as determined 
by accountants, due ‘in 1895, held not 
holding that there was breach of con- 
tract by government in failing to 
make appropriations in 1895, so as to 
justify computation of interest as on 
a new default. _Cherokee Nation v. 
WS 46, S2Ct.-428. 270,ULS2.47.6,070) 1. 
Bd. 694 bait. 59) Ct: ‘Cl. 862). 


89. Judicial Code § 159 (28 USCA 
§ 265). 


90. Lincoln v. U. S., 49 Ct.Cl. 300 
(it is not to be confined to acts 
transpiring during the Civil War). 


91. Lincoln vy. U. S., 49 Ct.Cl. 300. 


92. Houston. v. U.-S.,.49 Ct.Cl“31s: 
LincoIn v. U. S., 49 Ct.Cl. 300. 


98. Lincoln v. U. S., supra. 


94 Rev. St. § 3480 (31 USCA §8 
206). 


[a] Railroad located in territory 
controlled by enemy and operated 
within its jurisdiction must be re- 
garded as person promoting, encour- 
aging, and assisting rebellion. Chesa- 
peake, etc., R. Co. v. U. S., 20 Ct.Cl. 
49. 


95. See statutory provisions. 


96. -U. S. Rev. St. § 3477 (81 USCA 
§ 203). 
[a] Repeal of statute.——The act! U. 


establishing the court of claims (Act 
Febr. 24, 1855, 10 U. S. St. at L. 612) 
did not repeal the act from which 
Rev. St. § 3477 (81 USCA § 203) was 
derived, or make claims assignable 
which were incapable thereof before 
its enactment. U. S. v. Gillis, 95 U. 
S: 407,.24-.. bas, 5038, 13 Cticly 51s, 


97; U.S. Rev. St. $3477 .31sUSCA 
§ 203). 


98. Cavender v.. U- S.,.8 Ct.Cl. 287; 
Lawrence v. U. S., 8 Ct.Cl. 252. 


ores In re Sibbald’s Hstate, 18 Pa. 
o 


1.. See supra § 119. 


a In re McCord, Or ener ido. [att 
9b U.S.161,,.24 CL. Wdy 87 tet. Olas]. 


& Raines’ v.- Ul Sill Cech 648. 
4. See Corporations § 3074. 


5. Mechanics’ Bank & Trust Co. v. 
Knoxville, S. & BE, Ry. Co., 251 S.w. 
906, 148 Tenn. 1138. 


6. Mechanics’ Bank & Trust Co. v. 
Knoxville, S. & E. Ry. Co., supra. 


7 Rev. St. § 3477 (31 USCA § 203). 
8. See cases infra this note, 


[a] Infringement of patent.—(1) 
The statute applies generally to 
claims against the United. States. for 
infringement of a patent. See infra 
note 9 [b]. (2) It does not apply 
to claims against the government for 
infringement by a contractor given 
by the act of July 1, 1918 (31 USCA § 
Richmond Screw Anchor Co. v. 
, 48 S.Ct. 194, 275. U.S. 331,72 L. 


Ao 


Eid. 303 [rev 61 Ct.Cl. 397]; Olsson v. 
he Si. 72 /Ct.Cl.- 12.) 4 (3) SaSeaRneme 
Court must presume that congress, 
intended to give owner equivalent of 
what it took away. Richmond Serew 
Anchor Co. v. U. S., 48 S.Ct» 194, 275 
U.S. 331, 72 L.Ed. 303 [rev 61 Ct.Cl. 
397]. (4) Reassignment of patent 
to patentee with claim arising from 
infringement by contractor vested 
patentee, government employee, with 
same right to recover for infringe- 
ment that assignee possessed. Van 
Meter v. U. S., 37 F.(2d) 111 [mod 
47 E(2d) 192]. 


[b] Claims of Indians. — An as- 
signment by an Indian nation of a 
part interest in a claim held by it 
against the United States, made in 
accordance with the provisions of U. 
S. Rev. St. § 2103 (25 USCA § 81), 
and a subassignment made in ac- 
cordance with the provisions of sec- 
tion 2106, are not prohibited or ren- 
dered invalid by U. S. Rev. St. § 3477 
(81 USCA § 203). Dexter v- Meigs, 21 
A. 114, 47 N.J.Eq. 488. 


[ec] Effect of special act. — The 
statute does not apply to a claim the 
payment of which has been provided 
for by an act of congress, providing 
for adjustment of claims on just ana 
equitable principles. Dowell v. Card- 
well, 7 F.Cas.No. 4,039, 4 Sawy. 217 
(where the court inclines to the seem- 
ingly untenable theory that the stat- 
ute does not apply to debts, as dis- 
tinguished from claims). 


9. Henningsen v. U. 


Fidelity, 
etc., Co., 143 F. 


S. 
810, 74 C.C.A, 484 Laff 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 158] 


departments.?° 


28 S.Ct. 389, 208 U.S. 404, 52 L.Ed. 
547]; John Shillito Co. v. McClung, 
Die he OO0, 2.6.C.A. o26 Lair 45 E778); 
Sines v. U. S., 1 Ct.Cl. 12; Creighton 
v. Black, 2 Mont. 354; Manning v. 
Leighton, 26 A. 258, 65 Vt. 84, 24 
L.R.A. 684. 


[a] Statute applied to assignment 
of: (1) Claim against alien prop- 
erty custodian. Sturchler v. Hicks, 17 
F.(2d) 321. (2) Claim against gov- 
ernment for damage done by the army 
to assignor’s farm. Sines v. U. S., 1 
Ct.Cl. 12. (3) Claim against govern- 
ment for proceeds of property under 
the abandoned and captured property 
a2et.. WU. S.cvy Gillis, -95: U.S. .407,..24 
Pe Mdi503,, 13) Ct. Cl 518. (4) " Claim 
against the government on account 
of the government’s use of assignor’s 
railroad. Mechanics’ Bank & Trust 
Co. v. Knoxville, S.-& E. Ry. Co., 251 
S.W. 906, 148 Tenn. 113. (5) Claim 
for goods sold to the Indian tribes 
allowed by the head men of such 
bands, under treaty stipulations of 
the United States for the payment of 
such claims. Becker v. Sweetzer, 15 
Minn. 427. (6) Claim pending be- 
fore court of claims for repairs to 
steamer. Wood's Ex’rs v. Dialogue, 
15 Phila. (Pa.) 160. (7) Decree ren- 
dered against the United States. 
mdamsvy. W. S., 3 Ct.Cl. 312. (8) In- 
terest in cargo of liquor under seizure 
by federal government. In re Cargo 
of Intoxicating Liquors, Lately on 
Board the Patara, 40 F.(2d) 72. (9) 
So called Montana militia vouchers, 
by mere delivery. Creighton v. Black, 
2 Mont. 254 (no proof of a custom 
can be received to show that the so- 
called Montana militia vouchers can 
be transferred by mere delivery). 
(10) Unliquidated claim for customs 
duties alleged to have been illegally 
exacted. John Shillito Co. v. Mc- 
Clung, 51°. 868, 2 C.C.As —526 [att 


45 EF. 778]. (11) Voucher for work 
done on an Indian reservation. Har- 
Rc AOr, poss a OLCL 177s (2)) And 


the statute has also been applied to an 
assignment by contractors for public 
work to the surety on their bond of 
any sums which might become due 
them from the government under the 
contract to indemnify the surety for 
liability it might incur on the bond. 
London & Lancashire Jndemnity Co. 
of America v. Endres, 290 F. 98. (13) 
And to an assignment by public con- 
tractor of claim against the United 
States for money accruing on a build- 
‘ing contract. Henningsen v. U. 
Fidelity, etc., Co., 143 F. 810, 14 C.C.A. 
484 [aff 28 S.Ct. "389, 208 U.S. 404, 52 
L.Ed: 547]. 


[b] Assignment of patent.—(1) 
Statute relative to assignments of 
claims against United States held ap- 
plicable to assignment of claim for 
infringement of patent. Richmond 
Screw Anchor Co. v. U._S., 48 S.Ct. 
aoe Uns sol, ce Hd. 303 ) [rev 
GLICE CIS 397: ‘Brothers v. U. S., 
39 S.Ct. 426, 250 U.S. 88, 63 L.Ed. 859 
{aff 52 CtiCl. 462]; Olsson v. U. S., 
72 Ct-Cl-12; Brothers v. U. S152 Ct: 
Cl. 462 [aff 39 S.Ct. 426, 250 U.S. 88, 
63 L.Ed. 859]. (2) Statutory claim 
against government for infringement 
by contractor, see supra note 8 [a]. 


[c] Where fund awarded to the 
United States against a foreign state 
for the payment of certain claims is 
held in the treasury for distribution, 
and the claims thereto are to be es- 
tablished by legal proceedings, al- 
though the United States assumes no 
liability beyond their payment of the 


‘ 


But to come within the prohibition 
there must be an existing claim,'! against the United 
States?? and not against an officer thereof personal- 
ly,?® and the claim or a portion thereof must. have 


UNITED STATES 


fund, such claims are against the 
United States, within the meaning of 
the statutes. Manning v. Leighton, 
26 A. 258, 65 Vt. 84, 24 L.R.A. 684. 


10. Martin v. U. S., 3 Ct.Cl. 64. 


11. Spofford v. Kirk, 97 U.S. 484, 
24 L.Ed. 1032; Dulaney v. Scudder, 94 
F. 6, 36 C.C.A. 52; Stansell v. Roach, 
Ee S.W. 520, 147 Tenn. 183, 29 A.L.R. 


[a] Tlustration.—Contract to ob- 
tain passage of acts of congress mak- 
ing appropriations to contractors who 
had lost money in government work 
was not within the statute, the con- 
tractors not having claims against 
the United States. Stansell v. Roach, 
ee S.W. 520, 147 Temn. 183, 29 A.L.R. 


[b] Meaning of “claim against the 
United States.”—A claim against the 
United States is a right to demand 
money from the United States. 
Hobbs v. McLean, 6 S.Ct. 870, 117 U.S. 
567, 29 L.Ed. 940. 


[c] Mere possibility.—Prohibition 
in the statute against assigning 
claims applies only to claims existing 
at the time of the transfer, and not 
to such as are merely possibilities, as 
where, before raising sugar, a planter 
assigns the bounty to be paid on such 
sugar aS may be raised, under the 
Act Congress Oct 1, 1890, c 1244, § 1, 
Schedule E. Milliken v. Barrow, 65 F. 
888 [aff 74 F. 612, 20 C.C.A. 559]. 


[d] Assignment of fund.—Assign- 
ment, as security by contractor with 
the United States of its interest in a 
special fund created by contract by it 
with others, and consisting of money 
borrowed to carry on contract with 
the United States and money received 
from the United States on account of 
the government contract, held not a 
transfer or assignment of a claim 
on the United States. Irwin’s Bank 
v. Fletcher Savings & Trust Co., 145 
N.E. 869, 195 Ind. 669 [mod 146 N.H. 
909, 195 Ind. 669]. 


12. Hubbell’v. U. S., 15,Ct.Cl. 546 
(prohibition does not apply to a claim 
against the Chinese indemnity fund 
under control of the department of 
state); Porter v. Title Guaranty & 
Surety Co., 121 P. 548, 21 Idaho 312. 


[a] Illustration.—Where railroad 
agreed with government to pay cer- 
tain rebates of freight on supplies 
transported for use in construction 
work under a government contract, 
contractor’s claim for rebates held 
not a claim against the government, 
but only against the railroad com- 


pany. Porter v. Title Guaranty & 
Surety Co., 121 P. 548,°21 Idaho 312. 

13. Douglas v. Wallace, 16 S.Ct. 
485, 161 U.S. 346, 40 L.Ed. 727 [aff 


SSB 453% L0smN Ce agile | Burkes ve 
ahs 63 F. 456; Bollin v. Blythe, 46 
Rr. 181; 


fa] MTlustrations.—(1) Claims of 
deputy marshals for compensation 
are claims against the marshal per- 
sonally, and not against the United 
States, and hence not within the stat- 
ute. Douglas v. Wallace, 16 S.Ct. 485, 
161 U.S. 346, 40 L.Ed. 727 [aff 9 S.B. 
453, 103 N.C..19]. (2) Judgments 
against collectors for an excess of 
duties collected are not claims 
against the United States within the 
statute. Burke v. Davis, 63 F. 456. 
(3) Claim of witness for United 
States for fees earned in a federal 
court is a claim against the marshal 
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been assigned,!* before the issuing of the warrant,'® 
or allowance of the claim.+® 
over only to voluntary assignments,'* and not to as- 
signments by operation of law!® and the passing of 


The act apples more- 


and not against the government, and 
therefore not within the prohibition. 
Bollin v. Blythe, 46 F. 181. (4) Where 
a post office inspector has money 
taken from one arrested for larceny 
of a post office erroneously Supposed 
to be stolen money, an order by the 
prisoner to the inspector to pay the 
money to a third person is not with- 
in the statute. U.S. v. Ferguson, 78 
HS 108 s24.C.C Ar 


14. Kingan & Co. v. U. S., 44 F.(2d) 
447; Kellogg Bridge Co. v. U. S., 15 
Ct.Cl. 111; Grapel v. Hodges, 20 N.E. 
h42,. 112 Noy. (4193. “Marmersis state 
Bank of Riverton v. Riverton Const. 
Co., 275 P. 128, 39 Wyo. 288 [den reh 
270 P. 1082, 39 Wyo. 238]. 


[a] What is not assignment.—(1) 
A transfer of stock*by a stock-holder 
of a corporation which holds a claim 
against the government cannot be re- 
garded as the assignment of a por- 
tion of the claim, within U. S. Rev. 


St. § 3477 (31 USCA § 203). Kellogg 
BridgeiCon v.lUs SS. os Cr Cl tia 12) 
Corporation acquiring all stock of 


foreign corporation pursuant to re- 
organization plan with same stock- 
holders could sue on claim against 
federal government as there was no 
real transfer. Kingan & Co. v. U. S., 
44 F.(2d) 447. (3) Contract of con- 
struction company procuring another 
to build bridge held not invalid as “as- 
signment of claim” against federal 
government. Farmers’ State Bank 
of Riverton v. Riverton Const. Co., 
275 F. 128, 39 Wyo. 238 [den reh 270 
P. 1082; 39 Wyo. 238]. 


[b] Partnership agreements.—(1) 
A contract of partnership to bid for 
and carry out a mail contract in the 
name of one partner held not invalid, 
as an assignment of a claim against 
the United States. Hegness v. Chil- 
berg, 224 F. 28, 139 ©:C.A.492. (2) 
Statute does not prevent passing of 
title to a partnership formed between 
the claimant and others before such 
claim arose. Mechanics’ Bank & Trust 
Co. v. Knoxville, S. & E. Ry. Co., 251 
Sow. 906.148 Nenn.> 1130 is eeeb ne 
statute does .not invalidate a part- 
nership formed between a party to 
whom the government has given the 
contract and other persons whose 
means are required to carry it out: 
and written promises to Such moneyed 
partners by the other to pay back 
out of the contract money his por- 
tion of the fund advanced do not 
bring the case within those sections. 
Hobbs v. McLean, 6 S.Ct. 870, 117 U.S. 
567, 29 L.Ed. 940. 


15. Farmers’ Nat. Bank v. Robin- 
son, 53 P. 762; 59 Kan: 777 [aff 20 S:Cti 
1027, 176 U.S. 681, 44 L.Ed. 637], (the 
government has no concern in the dis- 
position of a warrant after placing 
it in the hands of one authorized to 
receive it by the claimant). 


16. Houston v. Ormes, 40 S.Ct. 369, 
252 U.S. 469, 64 L.Ed. 667 [aff 47 App. 
D.C, 364] (statute does not prevent 
giving effect to an assignment by 
operation of law after the claim has 
been allowed). 


Bees TOAD ats AO, SS, 
24 L.Ed. 1065, 14 Ct.cl. 577; Brooks 
v. Mandel-Witte Co., 54 F.(2d) 992 
[cert den 52 S.Ct. 641, 286 U.S. 559, 
76 L.Ed. 1292]; Redfield v. U. Sey 27 
CUCILS 93: 


Loc VESTER ea Cumbia © Onn Vaal nmtoee 
45 S.Ct. 503, 268 U.S. 271, 69 Libd. iat 
[rev 59 CtCl. We I Brwin Vier 
97 U.S. 392, 24 L. Ea. 1065, 14 Chel 


97 U.S. 392, 
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claims to heirs, devisees, or assignees in bankrupt- 
ev,'® or assignees for the benefit of creditors,?° 
or to assignees in insolveney,?! or to a purchase 
of a claim at a sale of the assets of a bankrupt, 
or a transfer by a proper merger of corporations 
under state laws,?* isnot within the statute; but 
an assignment of claims to a corporation by its 
subsidiaries is within the statute,?* and a voluntary 
mortgage for the security of a debt, finally complet- 
ed and made absolute by judicial sale, comes with- 
in the prohibition of the statute.2° The statute does 
not interfere with the equitable doctrine of subro- 
gation.?® 


Assignment to attorney. The statute applies to 
an assignment of a portion of the claim to an at- 
torney for his services in prosecuting the claim,?? 
and to a contract whereby the attorney is given a 
lien on the claim or warrant for his compensation,?*® 
but not to a mere personal contract for a contingent 
fee,*® or for compensation.®° 


577; Brooks v. Mandel-White Co., 54 


UNITED STATES 


bd. 3.988, 19.) Ct-Cl! 


158-159 


[$§ 


Federal control of railroads.*1 Under the provi- 
sion of the Federal Contrel Act, authorizing suits 
and providing that no defense should be made on 
the ground that the carrier was an instrumentality 
of the federal government,®? claims against the 
United States railroad administration were not with- 
in the statute relative to the assignment of claims 
against the United States,?* even though prosecuted 
after the termination of federal control.*+* 


[§ 159] 3. Effect of Assignment. The statute 


‘renders an assignment of a claim inoperative wheth- 


er it is sought to enforce the claim against the 
United States by presentation to the accounting offi- 
cers or otherwise,*® and the assignee cannot main- 
tain an action against the government thereon.*® 
While some cases lean toward the conelusion that 
such assignments being in contravention of the stat- 
utes are void as against others as well as the United 
States,?7 and that the assignor may repudiate the 
assignment at any time before actual payment and 


707]; Campbell Ark.—Wassell v. Armstrong, 35 


F.(2d) 992 [cert den 52 S.Ct. 641, 286 
U.S. 559, 76 L.Fd. 1292]; Redfield v. 
U. S., 27 Ct.Cl. 393; Jennings v. Whit- 
ney, 112 N.E. 655, 224 Mass. 138; Me- 
chanics’ Bank & Trust Co. v. Knox- 
ville, S. & BE. Ry. Co., 251 S.W. 906, 
148 Tenn. 113. 


[a] Appointment of receiver.—(1) 
Where a receiver is appointed by a 
state court in supplementary proceed- 
ings against an insolvent contractor a 
claim of the iatter against the United 
States is transferred by operation of 
law, and-is not an assignment void un- 
der the statute. Redfield v. U. S., 27 
Ct.Cl. 393. (2) The decree of a state 
court appointing a receiver to prose- 
cute a single claim of a judgment 
debtor against the United States does 
not transfer the title, or confer on 
him the legal right to prosecute. 
George Howes & Co. v. U. S., 24 Ct.Cl. 
170, 5 L.R.A.. 66. 


[b] Transfer by receiver.—Trans- 
fer of claims by receiver of railroad 
was not within statute. Western Pac. 
RCo. Vv. Us Ss, 45 °9.Ct,. 5038,"268 U.S. 
271569 17.0. 951 [reyv. 59 Ct-.Cl. 67.1. 


[c] Bquitable lien on all moneys 
accruing under a contract with the 
United States is not invalidated by 
Rev. St. § 3477 (31 USCA § 203), the 
sole purpose of the statute being to 
protect the government, and not the 
interests of the parties. Jennings v. 
Whitney, 112 N.E. 655, 224 Mass. 138. 


[d] Attorney’s lien.—Statute for- 
bidding transfer of claim against 
United States held not to prevent 
statutory attorney’s lien on refund 
awarded by United States customs 
court toimporter (Judiciary Law (N. 
Y.) § 475). Brooks v. Mandel-White 
Co., 54 F.(2d) 992 [cert den 52 S.Ct. 
641, 286 U.S. 559, 76 L.Ed. 1292]. But 
see Lindberg v. Humphrey, 53 App. 
D.C. 243, 289 F. 901 (attorney who 
prosecutes for a client a claim against 
the United States cannot claim an 
equitable lien on the amount of the 
claim subsequently allowed for his 
compensation as a lien arising by op- 
eration of law, and thereby defeat the 
purpose of Rev. St. § 3477 (31 USCA 
§ 203), which was to forbid any one 
who was a stranger to the original 
transaction to come between the 
claimant and the government prior to 
the allowance). 


19. Erwin v. U. S., 
L.Hd. 1065, 14 Ct.Cl. 
VeiUe So pous.Ct. 


97 U.S. 392, 24 
577 [quot Bailey 
272, 109 U.S. 432, 27 


v. U. S.,,28 Ct.Cl. 512. 


20. Stanford v. Lockwood, 24 Hun 
(N.Y.) 291 (statute does not prevent 
the assignment to an assignee for the 
benefit of creditors, under the laws 
of New York, of a claim made by the 
assignors against the United States 
to recover income taxes paid under 
protest, which claim is, after making 
the assignment, decided on and al- 
lowed in favor of the assignors). 


21. Butler v. Goreley, 13 S.Ct. 84, 
146 U.S. 308, 36 L.Ed. 981 [aff 16 N.E. 
734, 147 Mass. 8, and dist St. Paul, 
Cl Cr ee © Oa Vee) Sat DC Uno OO hens 
S. 733,28) Ld: 861,.20. Ct.Cl. 523] 
(transfer is not forbidden by statute 
whether by operation of law or volun- 
tary assignment). 


22. McKay v. U. S., 27 Ct.Cl. 422. 


23. Seaboard Air Line Ry. v. U.S., 
40 S.Ct. (61159 256 US. 1655, 65 alu. Bd: 
1LA9) rev’ 53: CLC]. .1071%,. Monareh 


Mills v. Jones, 56 F.(2d) 180 [aff 59 
F.(2d) 502]; Empire Refining Co. v. 
Davis, 6 FB: (2d) 305: 


24. Packard Motor Car Co. v. U. S., 
59 Ct.Cl. 354. 


257 NERlint ete. 7 Rs eCO:a Vin Wee: 
S.Ct. 368, 112 U.S. 737 note, 28 L.Ed. 
SEZ St, ePaul, etc. “RCo: ev. Use 
5 S.Ct. 366, 112 U.S. 733, 28 L.Ed. 861, 
20 CLCl. 523. 


26. American Tobacco Co. v. U. S. 
32 Ct.Cl. 207 [aff 17 S.Ct. 619, 166 U.S. 
468, 41 L.Ed. 1081, 32 Ct.Cl. 624]. 


27. Woods v. Dickinson, 18 D.C. 
301; Jones v. Blacklidge, 9 Kan. 562, 
12 Am.R. 503. 


28. Calhoun v. Massie, 40 S.Ct. 474, 
253 U.S. 170, 64 L.Ed. 843 [aff 97 S.B. 
576, 123 Va. 673]; Nutt v.. Knut, 26 
S.Ctre2l6, 1.200) U.S. 08, 50 ebb: 848. 
Lindberg v. Humphrey, 53 App.D.C. 
248, 289 F. 901; King v. Pons, 81 So. 
519, 77 Fla. 388. Contra Jones v. 
Rutherford, 26 App.D.C. 114. 


29. U.S.—Nutt v. Knut, 26 S.Ct. 
216, 200 U.S. 18, 50 L.Ed. 348. See 
Bachman v. Lawson, 3 S.Ct. 479, 109 
U.S. 659, 27 L.Ed. 1067 (so holding 
as to effect of Act June 23, 1874, c 
459 [18 U.S. St. at L. 245] prohibiting 
any assignment or transfer of claims 
for damages arising out of the 
depredations committed by the _ so- 
called confederate privateers, to se- 
cure services rendered in collecting 
them). 


Ark. 247. 


D.C.—Roberts v. Consaul, 24 App. 
D:C. 551; Child ve Trist;, 8 D:C7 tatrew 
on other grounds 21 Wall. (U.S.) 441, 
22 L.Ed. 623). 


Kan.—Shouse v. Consolidated Flour 
Mills Co., 277 P. 54, 128 Kan. 174, 64 
A.L.R. 606. 


Ky.—Black vy. O’Hara, 194 S.W. 811, 
175 Ky. 623. 


Tenn.—Stansell v. Roach, 246 S.W. 
520, 147.Tenn. 183, 29 A.L.R. 143. 


See Grapel v. Hodges, 20 N.E. 542, 
112 N.Y. 419 (so holding as to effect 
of Act June 23, 1874, ¢ 459 [18 U.S: 
St. at L. 245], prohibiting any assign- 
ment or transfer of claims for dam- 
ages arising out of the depredations 
committed by the _ so-called con- 


federate privateers, to secure services — 


rendered in collecting them). 


[a] Reasonableness of fee.—Con- 
tingent fee contracts for the prosecu- 
tion and collection of Civil War 
claims, if reasonable, will be upheld. 
Lay v. Lay, 79 So. 291, 118 Miss. 549 
ie 39 S.Ct. 18, 248 U.S. 24, 63 L.Hd. 

03]. 


30. ne Vv. Pons; 81\ So. 519i 
Fla. 383 
31. Federal control generally see 


Railroads §§ 76-95. 


32. Act March 21, 1918, § 10 (40 U. 
S. St. at L. 456). 


33. Empire Refining Co. v. Davis, 
6 F.(2d) 305; Parrington v. Davis, 285 
ey ane Morgan v. Hines, 211 P. "778, 
65 Mont. 306; Paradise Land & Live 
Stock Co. v. Davis, 207 P. 145, 60 Utah 
189. See Weiss v. Davis, 144 N.E. 765, 
250 Mass. 12 [rev 46 S.Ct. 378, 270 U:. 
S. 565, 70 L.Ed. 736]. 


34 Empire Refining Cos We Davis, 
6 F.(2d) 305. 


35. 
L.Ed. 503. See American Surety Co. 
v. U. S., 24 So. 388, 76 Miss. 289 (as- 
signment of claim gives assignee no 
right as against United States). 


s& Emmons v. U. S., 189 F. 414; 
Doblin v. U. S., 64 Ct. cl. 352; Johns- 
CONV.» pds, 13 Ct.cl.. 217." Contra 
Emmons v. U. S., 48 F. 43. 


[a] Equitable rights of assignee 
cannot be enforced in court of claims. 
Rurke V.. Ut.) el OtOleezone 


37. Spofford v. Kirk, 97 U.S. 484, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


U. S. v. Gillis, 95 U.S. 407, 24. — 
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§§ 159-160] 


bring an action in his own name,*® the statute was 
passed to protect the government and to prevent 
frauds on the treasury,*® and not to protect the 
parties to the assignment,*® and the courts have ree- 
ognized in many instances assignments of claims not 
yet allowed when to do so would not be subversive 
of public policy nor within the evil which the stat- 
Thus it is held that 
the statute does not affect the rights of an assignee 
of a fund due, and to become due, a government con- 
tractor, as against one who subsequently receives 
such fund with notice of the prior assignment,*? and 
an assignment which the government has recognized 
by a special appropriation act is valid as between 


ute was passed to prevent.*! 


490, 24 L.Ed. 1032; Hall v. Chandler, 
289 EF. 675 [appeal dism 46 S.Ct. 18, 
269 U.S. 592, 70 L.Ed. 429, 46 S.Ct. 16, 
269 U.S. 529, 70 L.Ed. 396]; Porter 
v. Title Guaranty & Surety Co., 121 
P. 548, 21 Idaho 312; Manhattan Com- 
mercial Co. v. Paul, 111 N.E. 76, 216 
N.Y. 481; Brindze v. Kuckro, 179 N.Y. 
S. 69; Wood’s PEx’rs v. Dialogue, 15 
Phila. (Pa.) 160. 


“We cannot say, when the statute 
declares all transfers and assign- 
ments: .. *. absolutely null and 
void, that they are only partially null 
and void, and that they are valid and 
effective as between the parties there- 
to, and only invalid when set up 
against the government.” Spofford v. 
Kirk, supra. 


[a] Bhus (1) action will, not lie 
against the alleged assignor for con- 
version of moneys paid on the claim 
by the United States. Manhattan 
Commercial Co. v. Paul, 111 N.E. 76, 
216 N.Y. 481; Brindze v. Kuckro, 179 
BNE ¥.09;, 69. (2) Assignment by a 
manufacturer of moneys to become 
due’from the government as security 
for money loaned to enable the com- 
pletion of a government contract is 
void, and creates no lien on the funds 
paid by the government to receivers 
of the assignor. Hall v. Chandler, 289 
F. 675 [appeal dism 46 S.Ct. 13, 269 
U.S. 592, 70 L.Ed. 429, 46 S.Ct. 16, 269 
U.S. 529, 70 L.Ed. 396]. (3) Claims 
of a bankrupt against the government 
passed to his trustee in ‘bankruptcy, 
notwithstanding the bankrupt’s as- 
signment of the claims, where the as- 
signments were not executed in com- 
pliance with the statute in question 
and no warrant for the money had 
been issued. National Bank of Com- 
merce v. Downie, 161 F. 839, 843, 88 
C.C.A. 657, 20 Am.Bankr.Rep. 531 [aff 
S10S.Ct, 89;, 218- U.S. 0345, 54 L.Ed. 
1065, 20 Ann.Cas. 1116]. (4) The 
statute invalidates a bond given by a 
government~-contractor to deliver to 
an assignee of its claims against the 
government the warrants issued there- 
on. Levison v. Illinois Surety Co., 118 
N.E. 641, 222 N.Y. 280. (5) Assign- 
ment held not enforceable between 
parties. Spofford v. Kirk, 97 U.S. 484, 
24 L.Ed. 1032; Wood v. Dialogue, 15 
Phila. (Pa.) 160. 


3s. Belt’s v. U.S., 15 Ct.Cl. 92. 


39. Price v. Forrest, 19 S.Ct. 434, 
ie 18.410, 43 rd. 749+ “York v. 
Conde, 42 N.B. 193, 147 N.Y. 486 [er- 
ror dism 18 S.Ct. 234, 168 U.S. 642, 
42 L.Ed. 611]; First Nat. Bank v. U. 
S. Fidelity & Guaranty Co., 271 P. 
57, 127 Or. 147. See S. H. Hawes & 
Co. v. Wm. R.. Trigg Co., 65 S.B. 538, 
110 Va. 165 [mod sub nom. U. S. v. 
Ansonia Brass & Copper Co., 31 S. 
Ct. 49, 218 U.S. 452, 54 L.Ed. 1107]. 


[a] Private litigants not affected. 
—Statute cannot defeat rights of 
litigant claiming fund against an- 


UNITED STATES 


ment.*® 
disputed by the 
accounts may be 


other private litigant. First Nat. 
Bank v. U. S. Fidelity & Guaranty Co., 
Sido Pee or LatiOr, daz. 


40. Price v. Forrest, 19 S.Ct. 434, 
173 U.S. 410, 48 L.Ed. 749. See Lay 
Vey LAY SOI SiGt nls eae Ursa e4nl6on le 
Ed. 103 [aff 79 So. 291, 118 Miss. 549] 
(where in a contest between assignee 
and heirs of original claimant as ‘to 
right to fund paid pursuant to appro- 
priation, the court says the statute 


does not prohibit the assignment of 
claims). : 
[a] Thus, (1) an assignment of 


shipbuilding contracts with the fed- 
eral government, with power to col- 
lect the payments to become due 
thereunder, being valid between the 
parties, was not made invalid by the 
statute, where the government volun- 
tarily deposited the money in court 
to be disposed of by the parties upon 
completion of the contracts. S. H. 


Hawes & Co. v. Wm. R. Trigg Co., 65 
S.E. 538, 110 Va. 165 [mod sub nom. 
U. S. v. Ansonia Brass & Copper Co., 
oi. CU, 494.20 8 Up Su 4 be, oa, ta. dod. 
1107]. (2) Where there has been 
no assertion of a lien on or interest 
in a claim against the United States, 
the assignment thereof may be looked 
to as creating a legal obligation 
against the general estate of the as- 
signor. Mechanics’ Bank & Trust Co. 
v. Knoxville, S. & E. Ry. Co., 251 S.Ww. 
906, 148..Tenn. 1173: -. €8).. Statute .is 
not controlling in a suit between the 
heirs of deceased claimant and of de- 
ceased assignee after payment of 


claim to claimant’s administrator. 
Lay v. Lay, 79 So. 291, 118 Miss. 549 
[aff 39 S.Ct. 18, 248 U.S. 24, 68 L.Ed. 
103]. (4) An assignment made be- 
fore the allowance of a claim, in the 
legitimate and usual course of busi- 
ness in good faith, to secure an honest 
debt is good as between the parties 
so far as to enable the assignee, after 
the government has paid over the 
money to the claimant, to enforce as 
against him or those who take with 
notice the interest given by the as- 
signment. York v. Conde, 42 N.E. 193, 
147 N.Y. 486 [error dism 18 S.Ct. 234, 
168 U.S. 642, 42 L.Ed. 611]. , 


41. Bailey v. U. S., 3.S.Ct. 272, 109 
Wisi A4oey 2h Leh Goo, who CLOL MOGs 
Goodman v. Niblack, 102 U.S. 556, 26 
L.Ed. 229; Lawrence v. U. S., 8 Ct. 
Cl. 252; Leonard v. Whaley, 36 N.Y.S. 
147, 91 Hun (N.Y.) 304. 


[a] Thus, (1) an agreement be- 
tween contractors with the United 
States government and a creditor that 
the contractors will not receive pay- 
ments except in the presence of such 
creditor, and will immediately trans- 
fer the same to him, does not con- 


travene the statute. Leonard  v. 
Whaley, 36 N.Y.S. 147, 91 Hun 304. 
(2) Where a demand for rent due 


from the United States is assigned as 
security before the claim has been 
allowed, the assignee may assert his 
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the parties,4* and in any event, the invalidity of _ 
the assignment will not enable the assignor to re- 
cover from the United States after it has paid the 
claim to the assignee.*4 
vent any court of competent jurisdiction as to the 
subject matter and the parties from making such 
orders not inconsistent therewith as may be neces- 
sary to prevent a creditor of the government from 
withdrawing the proceeds of his claim from the 
reach of his creditors.*® 


[§ 160] D. Arbitration, Compromise, and Settle- 
Claims against the United States which are 


Nor does the statute pre- 


officers authorized to adjust such 
compromised ;** and if the claim- 


rights against persons named in war- 
rants subSequently issued by the 
treasury therefor, and against a mort- 
gagee of the premises not entitled 
to the rents, notwithstanding the stat- 
ute. Freedman’s Sav., etc, Co. v. 
Shepherd, 8 S.Ct. 1250, 127 U.S. 494, 
32 L.Ed. 168. (3) Where a marshal, 
being without funds, gave certificate to 
witnesses, and the assignee of these 
certificates presented them to the 
treasury department for payment, the 
statutes did not preclude the treasury 
department from making payment to 
such assignee. People’s Trust Co. v. 
WS. 38 Cb-Cly 3595 (Lopezav. Ws o- 
Ct.Cl. 84, 2 L.R.A. 571. (4) A ship- 
building company having contracts 
with the federal government for the 
building of several vessels, by de- 
positing the contracts in a bank with 
power of attorney authorizing it to 
collect payments by the government 
on the contract, on the faith of which 
the bank made loans to the company, 
effectuated a valid equitable assign- 
ment of the contracts. S. H. Hawes 
& Co. ve (Wim. RY Trige)Co.,) 6b5Sth: 
538, 110 Va. 165 [mod sub nom. U. S. 
v. Ansonia Brass & Copper Co., 31 S. 
CE. 49) 2138. US 4525045 Ges tt Ones 
(5) Where a ship-owner conveyed in 
general terms his interest in a ship 
and voyage to one of his codwners, in- 
cluding “any claims by the owners of 
said ship against the United States 
government a being a compro- 
mise sale and settlement of all mat- 
ters pertaining to the ship,’ and con- 
gress subsequently appropriated 
money for a preéxisting claim of such 
ship against the government the con- 
veyance was not void under the stat- 
ute. Jernegan v. Osborn, 29 N.E. 520, 
155 Mass. 207. 


42. York v. Conde, 42 N.E. 193, 147 
N.Y. 486. 


43. Thayer v. Pressey, 56 N.E. 5, 
175 Mass. 225. 


44. Buffalo Bayou, ete., R. Co. v. 
U. S., 16 Ct.Cl. 238; Mechanics’ Bank 
& Trust Co. v. Knoxville, S. & E. Ry. 
Co., 251 S.W. 906, 148 Tenn. 113. 


45. Price v. Forrest, 19° S.Ctv.434) 
173 U.S. 410, 48 L.Ed.°749; Price v. 
Forrest, 35° A. 1075, 54 N.J.HEq. 669 
ERLE S RAL I Ta 


[a] Tlustration.—Where, in an ac- 
tion against a claimant by a creditor, 
the court for the protection of the 
creditor forbids the claimant from 
collecting his demand except through 
a receiver, who shall receive the pro- 
ceeds subject to be disposed of ac- 
cording to law under the order of the 
court, such action would not be in 
violation. of the statute. People’s 
Trust (CormvUs Saacs CiChmebo: 


46. Settlement under contracts see 
supra § 132. 

47. Wells v. Nickles, 104 U.S. 444, 
26 “Lid. 8253, Sweeny v. WU. esiedee 
Wall. (U.S.) 75, 21 L.Ed. 575; Mason 
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ant voluntarily enters into such a compromise and 
accepts a smaller sum than the claim, and executes 
a discharge in full for the whole claim, he is bound 
by the adjustment and cannot sue for what he vol- 
untarily relinquished,*#® and an authorized compro- 
mise 1s likewise binding on the United States,*#® only, 
however, if made in a manner binding upon individ- 
uals.°° Similarly disputes between the United 
States and claimant may be submitted to arbitra- 
tion,>+ and a claimant can recover his claim for an 
award thereunder.°? But executive officers have no 
authority to bind the United States by the arbitra- 
tion of claims over which they themselves have no 
jurisdiction,®* and thus executive officers of the 
government have no authority to submit claims for 
unliquidated damages founded on breach of con- 
traet to arbitration.>4 


[§ 161] E. Presentation, Audit and Allowance, 
and Payment—1l. In General. The United States 
may adopt such procedure and require such evidence 
as it sees fit as a condition of recognizing claims,°® 
and statutory conditions precedent to the allow- 
ance of claims, such as presentation to a particular 
officer,°® must be complied with;°* but the court of 


18 Shs le Walk (U.S.) 67, 21 L.Ed. 
564, 8 CtLCL 12 


48. Sweeny v. U. S., 17 Wall. (U. 
SDP ion ohana a bho. Mason v. U. S., 
17 Wall. (OS): 65 21 L.Ed. 564, 8 Ct. 
Cl. 125; ‘White v. 1ap Sao Ots Ci. 264; 
Hancox v. U. S., 9 Ct.cl. 400, 407. 


[a] Thus (1) claimant having a 
disputed claim against the govern-| 735] 


claims against 


of Febr. 


CONV tan es 


UNITED STATES 


charged by  plaintiff’s 
sugar 
board since if, under Joint Resolution 
12; 1923 [42 Sti at le. 1226] 
it represented the government in fix- 
ing the amount due, 
in taking the release. 
(ie) Oreo 
43° 9S.Ct.. 301, 276 U.S.) 6205 72" Lid: 


[§§ 160-162 


claims has no power to impose conditions not im- 
posed by statute.5® Congress cannot delegate the 
power to determine whether moral or honorary 
claims shall be paid,®® and an enaetment will not 
be construed as so doing if any other construction 
is possible,®° but it may prescribe the principle by 
which claims must be treated and leave to a tribunal 
or officer the determination of the claims falling 
within the rule.*t An auditing officer of the govern- 
ment cannot hold an account for examination be- 
yond a reasonable time.°? When the government is 
both debtor and creditor to the same party, it is the 
duty of accounting officers to set off one demand 
against the other.°? The judgment roll in the court 
of claims is record evidence to identify the claim 
paid by payment of a judgment.®* 


[§ 162] 2. Time for Presentment. There is no 
express statutory limitation of the time within which 
all claims must be presented to the accounting offi- 
cers of the treasury;®* but congress may and has 
from time to time passed acts in the nature of stat- 
utes of lhmitation providing that particular claims 
must be presented within a specified time,*® and 
claims not so presented are accordingly barred,®* 


release of 
equalization 


United States Sugar Equalization 
Board, Incorporated, to pay sugar 
losses for which government was 
morally responsible, held mandatory. 
P. De “Ronde & Co. v. Use Si Sugar 
Equalization Board, 299 F. 659 [aff 7 
F.(2d) 981, and cert gr 46 S.Ct. 107, 
269 U.S. 548, 70 L.Ed. 406]. 


61. PP... De, Ronde & Co, vas: 
Sugar Equalization Board, supra. 


it represented it 
P. De Ronde & 
665 [cert den 


ment, is concluded by receiving an f 

amount agreed on as a compromise SemeCGoe v. Nickles, 104 U.S. 444, 62. Smith Courtney Co. v. U. S., 
oes eevar iment officers, eee ye Bont ernie! i Bee aa 46 Ct.Cl. 262 

merely executes a receip 5 i Sey Bis SE .Cl ‘i 63. Th 

ee secon to tne uae ce OF he) iotsiGreat Ralls Mfg. Co. v. U.S. 16|CtCl 393. Henry and Gustavus, 29 
See he winaak ne tamuly paid: Cee tiene. S.Ct. a er U.S.) 64. Roberts v. U. S., 20 S.Ct. 376, 
Hancox v. U. S., 9 Ct.Cl. 400, 407. (2) , -Ed. 846, 20 Ct.Cl. 522]. 176 U.S. 221, 44 L.Hd. 443 (where 
Where property is taken for the pub- 52. 

lic use by impressment, so that there} supra. 
is no express contract or stipulated 53 


consideration, and payment therefor 
is made at a less price than the own- 
er demands, which payment is intend- 


ed by the officers of the government 55. 
as payment in full, and is accepted by | F.(2d) 664. 
the owner without objection, protest, 56. 


or reservation, although no receipt in 
full is given by him, he is concluded 


from seeking the balance of his de- [a] 


Great Falls Mfg. Co. v. U. S., 


Brannen v. U. S., 20 Ct.Cl. 219. 
54. Brannen v. U. S., supra. 
sUnited Miruit (Com 


American Rolling Mill Co. v. 
US CCUG 882% 


Thus, claim on informal con- 


treasurer contended statute providing 
for payment of additional interest on 
redeemed certificates of board of 
audit of District of Columbia did not 
apply to certificates on which judg- 
ment had been recovered and paid be- 
cause he had no official record that 
the judgments were rendered on such 
certificates). 


65. Waddell v. U. S., 25 Ct.Cl. 323, 


7 L.R.A. 861. See Pennsylvania v. U. 
S., 36 Ct.Cl. 507 (the statute of limi- 


Wie Sep 83! 


mand. Comstock v. U. S., 9 Ct.Cl. 141. 
(3) Where recovery will be in quan- 
tum meruit and the price to be paid 
is undetermined by agreement, ac- 
ceptance of a price as payment closes 
the transaction, and the contractor 
cannot afterward allege that his 
goods were worth more than the price 
which he consented to take for them. 
Sty Woulsmelayv ices, Con va UsS.  oue@ts 
Cl. 281 [aff 24 S.Ct. a7 191 LO Sue THe, 
48 Tu.ud) 130, 39. Ct.Cl: 543]. (4) So 
where a contract provides that if, on 
a final settlement of the liability of 
the parties, a balance appears in favor 
of the contractors, the same shall be 
paid to and accepted by them in full 
Tscharcs of all claims under the con- 
tract, a receipt for a balance in full 
releases demands which might have 
been presented. P. H. McLaughlin & 
Convey Us ios oO CU Cle 138, 25K(Cd)) BSet— 
tlement on release from requisition of 
motor ship held binding. Alaska 
PACItLeME Naive © OmeVens Ure m.5 Ol tOUCl. 
2H. 

[b] Release of sugar eoualization 
board.—Government’s liability for 
loss in importation of sugar held dis- 


tract under Dent Act (50 USCA § 80 
note) must be presented to Secretary 
of War before recovery had thereon. 
American Rolling Mill Co. v. U. S., 
61 Ct.Cl. 882. 


57. Singles v. U. S., 61 Ct.Cl. 433. 


Un S. Vn Clyde, 18 Wall. (U.S.) 
38° 20 La, 479, 7 Ct.Cl. 262. 


[a] Thusa rule of court of claims 
that where case was such as was or- 
dinarily settled in executive depart- 
ments, petition must show application 
for its allowance had been made to 
the department without success wee 
beyond authority of the court. U. 

v. Clyde, 13 Wall. (U.S.) 38, 20 LE. 
479, 7 Ct.Cl. 262. 


59;, -Ps De pRonder& ‘Co. cv. nO. se 
Sugar Equalization Board, 299 F. 659 
[aff 7 F.(2a) 981, and cert gr 46 S.Ct. 
107, 269 U.S. 548, 70 L.Ed. 406]. 


60. P. De Ronde & Co. v. U. S. 
Sugar Equalizatiom Board, supra. 


[a] Resolution held mandatory.— 
Resolution of Congress by which 
President was “authorized to require” 


tations which could be interposed to 
a demand, if presented to the court of 
claims after six years, does not neces- 
sarily operate to deter mine the action 
of the secretary of the treasury in re- 
imbursing a state under, the act of 
July 27, 1861, directing such treasurer 
to refund money expended by states 
in arming and equipping troops). 


66. See statutory provisions. 
6%. Dyer Vv. U.S.,, 23 Ct.Cheais. 


[a] Rule applied to claims under: 
(1) The act of March 8, 1879 (20°U. 
S. St. at L. 650), which provided that 
all claims for quartermaster and com- 
missary stores, not filed prior to Jan. 
1, 1880, should ‘be barred. Kine uae 
v. U. S., 25° Ct, Cl. 21% Wyer vile 
23 Ctl. 418. (2) Dent Act [50 ug 
CA § 80 note]. Fred G. Clark Co. v. U. 
S., 71 Ct.Cl. 662; North Star Chemical 
Works v. U. S., 71 Ct.Cl. 342. 


[b] Amendment of claim.—Claims 
presented prior to enactment of Dent 
Act cannot be amended after the time 
limited by the act to give secretary of 
war jurisdiction. New York & Penn- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unless they do not come within the designation of 
the claims in the statute,®® and an informal discus- 
sion with a government officer within the time lim- 
ited cannot be considered a presentation of the 
claim.*® Even in the absence of express statutory 
limitation a claim must be presented before it be- 
comes stale, otherwise it will be disallowed;7° but 
not where the accounting officers practically prevent 
the presentation of the claim and the government 
loses no rights by the delay.*! 


[§ 163] 3. Auditing Boards, Commissioners, and 
Officers. By statute, all claims against the govern- 
ment of the United States must be presented, settled 
and adjusted in the general accounting office,*? and 
the administrative examination of claims by an 
executive department is not conclusive upon the ac- 
-counting officers.7? Where congress appoints the 
head of a department to settle or adjust any claim 
against the government, and the head of such de- 
partment in making such adjustment exceeds his 
powers, congress may repeal such resolution and. re- 
voke the authority conferred on him;’* and where 
a claim is submitted to a judge pursuant to an act 
of congress, which makes his decision subject to a 
revision by the secretary of a department, the secre- 
tary’s approval is necessary to perfect 1t;*° and, 
similarly, where executive officers are authorized by 
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law to examine certain classes of claims and report 
on them, but their reports are to be submitted to 
congress for consideration, the officers do not act 
as arbitrators, nor in a quasi-judicial character, but 
simply as accounting officers, and the final deter- 
mination of liability is with congress.7®° Where an 
act of congress refers a claim to the head of a de- 
partment for adjustment and payment, it is his duty 
alone to adjust it; and, if he refers the matter to 
one of his subordinates he is not bound by his re- 
port, but may disapprove it.77 In the absence of 
special appointment, the officers of the executive 
departments of the United States have no authority 
to settle and pay claims for unliquidated damages ;78 
but can only pass on accounts which can be adjusted 
and liquidated by an arithmetical caleulation,’® and 
thus they have no jurisdiction of claims founded on 
neglect or breach of obligation of contracts.®° 


[§ 164] 4. Effect of Recognition of Claim by 
Executive Officer or by Congress. An order issued 
by the head of one of the departments of the goy- 
ernment, for the payment of an account authorized 
by him, cannot be controlled by the subordinates of 
another department, but is binding on all the offi- 
cers by whom the account is to be audited;8! and 
public officers cannot open and reéxamine eases de- 
cided by their predecessors, except for fraud, mis- 


sylvania Ry. Co. v. U. S., 61 Ct.Cl.| sioners. _Burthe v. Denis, 10 S.Ct. | gations rests in the first instance with 
961. Bos kes pat ie ue: 768; ie | the Interior Department but is not 
ij v. Adams, 7 all. (U.S.) 463, 19 conclusive upon the accounting offi- 

Pee an YBa So VeOUCl: 90 8 249, T Cee 58; giana SSS cers. Byrd v. U. S., 44 Ct.Cl. 498. 

: 6 Ct 83 Laff a8 t 

BererredserClark Coty. UGS, (71/148, 37 L.Bai4011. (Shor the Head | i y1g tetra ane oer cn oad 
Ct.Cl. 662. of a LA Geen Gee Ct Cl 3 i , Sea : 

We leeshA BCL 2o OT haomWmoe Go0s, olenea. ag a 

ee ke a claw fon Rae 820 23, 0LCL 407; se Groot v. Ul. | 75.1 Lavadettery. Ui Sant Ot Cladan 
marshal’s fees, presented forty-seven S..5 Wall. (U.S.) 419, 18 L.Ed. 700, 76. Leighton v. U. S., 29 Ct.Cl. 288 


years after its accrual). 
71. See cases infra this note. 


[a] Thus, where the evidence to 
sustain a claim presented to the ac- 
counting officers is wholly documen- 
tary, and the details of the transac- 
tions are as accessible now as ever, 
and the accounting officers practically 
prevented the presentation of such 
claims by deciding in a similar case 
that they would not be allowed, and 
their action was approved by the sec- 
retary of the treasury and the attor- 
ney-general, and the government lost 
no right and the claimants gained no 
advantage, there is no reason why the 
treasury department should not act 
upon the claims. New Hampshire v. 
i. S., 36-Ct.Cl’ 5635 Maine v.2U- S., 36 


€t.Cl. 531; Pennsylvania v. U. S:, 36 
Cre 507: 
72. Rev. St. § 236, as amended by 


Budget Act June 10, 1921 § 305 (31 
USCA § 71). 


[a] Formerly, under Rev. St. § 
236, (1) claims were presented, set- 
tled and adjusted in the treasury de- 
partment... U.S’ yv... Ralston,. 17H. 
$95; Longwill v. U. S:, 17 Ct.Cl. 288. 
Unless congress had appointed 
for the adjustment of particular 
claims or particular classes of claims 
some other tribunal. Humphrey v. 
U. S., Dev.Ct.Cl. 105, § 404; 163, 8§ 
682, 685, 686; 164, §§ 687, 688, 689, 691 
(the tribunal created for the settle- 
ment of claims under the treaty with 
Spain by the act of March 3, 1823, and 
recognized by the act of June 26, 1834, 
consisting of two parts, the judge in 
Florida constituting one, and the sec- 
retary of the treasury the other). (3) 
Such as a board of special commis- 


[65 C. J.—88] 


2 CUCL S392-CUCl. 2. Mares’ v. US, 
29. Ct-Cl- 19%) (5), ‘Onlys the: comp- 
troller made decisions or could reopen 
Ae Claiine ys “Cottongay. sOmtse 20 Cee. 
207. (6) Comptroller could revise 
accounts of marshals, clerks and com- 
missioners, after approval by judges. 
U. S.-v. Ralston, 17 F..895. (7) Ex- 
amination under Act July 31, 1894, ¢ 
WAS SPASMS VOLS iets takatols, (a. Oo 
USCA § 84), of accounts of dis- 
trict attorneys and commissioners 
by attorney-general, see Summey v. 
U.S., 39 Ct.Cl. 199. (8) The treasury 
department might make rules for the 
adjustment of claims against the gov- 
ernment. U.S. v. Mann, 26 F.Cas.No. 
15,716, 2 Brock. 9. (9) They would, 
if reasonable, be respected. U.S. v. 
Mann, supra. (10) But if these rules 
amounted to a complete denial of 
justice, the court, if it had jurisdic- 
tion of the subject, could not disre- 
gard the rights of the parties. U. S. 
v. Mann, supra. (11) A wanton dis- 
regard of the rules of the treasury de- 
partment might be indicative of 
fraud, or of such gross negligence in 
the claimant as might authorize the 
rejection of his claim in the court of 
claims: Doddjy. Us 8.7 Dev.Ct:Cl 149; 
§ 616. (12) The accounting officers 
had jurisdiction of a claim for inter- 
est on money expended by a state in 
procuring money to arm and equip 
troops called out by the president in 
1861, the claim resting upon the In- 
demnity Act, July, 27, 1861 (2) U. 'S. 
St. at L. 276. 615). Pennsylvania v. 
WSs, 86 Cruel, 507. 


73. Byrd v. U. S., 44 Ct.Cl. 498. 


[a] Thus, administrative examina- 
tion of the claims of Indians for prop- 


[aff 16 S.Ct. 495, 161 U.S. 291, 40 L.Ed. 
703, 31 Ct:Cl. 454]; Ludington. v. U- 
Sip Lb) CUuCihe 4535 


T7.. U.S.-v. ‘Cortelyou, 30" AppyDie: 
45 [rev on other grounds 29 S.Ct. 556, 
214 U.S. 124, 58 L.Ed. 936]. 


78. William Cramp & Sons Ship & 
Engine: Building) Co. -v. U.S 3i0.S: 
Ct.7 392.) 216, WS.) 4945) 54 L. Ba. 587; 
Pennsylvania ve. JOR Ss ds6eCUCIS L3ls 
Power v. U. S.,.18 Ct.Cl. 263. 


[a] Authority of accounting offi- 
cers.—Disputed claims for damages 
for breach of contract held not com- 
mitted by law to decision of account- 
ing officers. Standard Dredging Co. 
Vite Ul eu. cima dies 


[b] Release.—The secretary of the 
navy may accept a release to the 
government from the builders of a 
battleship, which leaves for determi- 
nation in the courts claims for un- 
liquidated damages growing out of 
the contract. William Cramp & Sons 
Ship & Engine Building Co. v. U. S.. 
30 S.Ct, 392, 216 U-S. 494, 54 Limd. 
587 [rev 43 ‘Ct.Cl. 202]. 


79. Power v. U. S., 18 Ct.Cl. 268. 


BOr er POPOV Ui se pae OtsG lamar 
Brannen v. U. S., 20 Ct.Cl. 219; Den- 
nis we Ws) 83,720 Ct.ClheL ro, 


81. U.S. v. Jones, 26 F.Cas.No. 15,- 
493, Brunn.Col.Cas. 462, 2 Wheel.Cr. 
(N.Y.) 451. 


[a] Thus, an order by the secre- 
tary of the navy for the allowance of 
expenses resulting from injuries in- 
curred by a marine officer while on 
special duty is binding on the ac- 
counting officers of the treasury. U. 
S. v. Jones, 26 F.Cas.No. 15,493, Brunn, 


erty taken in violation of treaty obli- ' Col.Cas. 462, 2 Wheel.Cr. (N. Y.) 451. 
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take of fact arising from errors of calculation, or 
newly discovered evidence.** In like manner, where 
congress has acted on a claim, the action of congress 
is conclusive on the judiciary,** and on the account- 
ing officers ;8* but the fact that congress has passed 
special acts allowing specified claims does not there- 
by make the United States lable for all similar 
claims,*° unless the statute so provides expressly or 
by necessary implication,®® and the same applies to 
a statute referring a specific claim for reéxamination 
and adjustment 537 and a special private act re- 
ferring a particular claim should be presumed to be 
intended to supply a defect of jurisdiction, rather 
than to reopen claims, already extinguished by a 
previous judgment. The passage of an act®® 
authorizing the reéxamination of certain internation- 
al claims raises the presumption that congress re- 
garded them as valid according to the principles of 
international law; but the mere recital that claim- 
ant has a lien claim, contained in a statute®! em- 
powering the court of claims to hear and determine 
a claim against the government, is not an admis- 
sion of that fact where it is manifest that congress 
intended that the claim was to be judicially investi- 
gated, and determined according to all the facts as 
disclosed by the evidence adduced.®? Under a spe- 
cial act waiving the statute of limitations and re- 
ferring a claim to the court of claims for adjudi- 
cation the claim is to be determined on its merits 


Sr MBE WV.) Wes. 96) CtClesed: 
Cotton v. U. S., 29 Ct.Cl. 207; Wad- 
delves. US.j0 25) CCl. 323,000 Ian A. 


to: Yatify act. of 


UNITED STATES 


work in ordering departure from con- 
tract, and therefore the court was 


<a 


[§§ 164-165 


according to applicable legal principles.®* 


[§ 165] 5. To Whom Payment Made. A claim 
against the United States may be paid to the legal 
holder of the claim,®* or to his duly qualified attor- 
ney;?> and the United States may, in their disere- 
tion, exercised through the proper officers, pay a debt 
due to the estate of a decedent either to the ad- 
ministrator appointed in the state of his domicile, 
or to the ancillary administrator duly appointed 
in the District of Columbia.®® But a ministerial 
officer having no judicial or statutory powers in the 
premises in a case wherein the government is the 
debtor cannot arbitrarily, without notice to the le- 
gal holder of the claim, pay the money in dispute 
to such ereditor, and such payment cannot be sue- 
cessfully pleaded in the court of claims as a law- 
ful discharge of the United States,9* and if the 
United States should pay away the fund which was 
the subject of adjudication in a previous case, an 
ultimate responsibility may rest upon them for the 
diversion of a part of the fund from persons hay- 
ine a legal vested right therein.®® Where congress 
makes an appropriation for payment to a specified 
person, it is the duty of the treasury officials to 
make payment on demand to the person designated.®? 
Under proper circumstances, the court may determine 
the parties entitled to a fund in the hands of the 
secretary of the treasury for distribution.+ 


superintendent of [a] Thus payment to one holding 
power of attorney from administra- 


tors appointed under laws of Cherokee 


861. 


83. U.S. v. Williams, 28 F.Cas.No. 
16,720, 4 McLean 567, 28 F.Cas.No. 
16,721, 5 McLean 133. 


[a] hus, when territorial con- 
vention to frame state constitution 
fixed salary of acting executive and 
Congress ratified its acts it made his 
claim for salary a valid one. Riley 
Veen other, Ole 995 


[b] Arrears of pay of volunteers. 
—(1) The act of June 11, 1896 (29 U. 
S. St. at L. 448 ¢ 420 § 1), appropri- 
ating three hundred thousand dollars 
for payment of arrears of pay of vol- 
unteers that may be certified to be due 
by the accounting officers of the 
treasury during the ensuing fiscal 
year, is a promise to pay such soldiers 
whatever may be due to them, not- 
withstanding the lapse of time which 
otherwise would constitute a bar to 
their claims. Sowle v. U. S., 38 Ct. 
Cl. 525. (2) The similar act of 1901 
operates in like manner. Galm v. U. 
Seo or St. ChP5b: 


[c] Construction of act providing 
for payment of judgment.—The lan- 

uage of the act of March 3, 1887 (24 
@. So Stati! 507 ci359' 8.105 238 US 
CA § 765), making an appropriation 
“in full for principal of judgment” is 
not open to the equitable construction 
that the sum so appropriated was in- 
tended as in part payment, and the 
acceptance of the amount appropriat- 
ed constitutes an estoppel and oper- 
ates asa satisfaction of the judgment, 
and no interest can be recovered on 
an alleged unpaid balance under such 
act (28 USCA § 765). Bloodgood vy. 
WeSeu3 92 Ci. OLr69: 


[d] Claim of contractor for extra 
compensation.—Act referring claim of 
contractor to the court of claims, ‘“‘to 
be heard and determined according to 
law and justice,’ held to show intent 


justified in awarding the value of the 
benefit derived by the United States 
from departure from the contract. 


Braden v. U. S., 16 Ct.Cl. 389. 

S47 (Riley v. GPS LCE Ccl, (299. 

Son Uy So Ve JONES ai Sacue So Orta 
US. 89,1380... bds 36l, 22 Cuely 436); 
Fulford vs U. 'S., 38 °Ct.Cl, 548. 

86. See Massachusetts v. U. S., 37 
Ct.Cl. 524 (act Febr. 14, 1902, c¢ 17, 


[32 U.S. Stewat Le 5], appropriating 
money. for payment of certain claims 
and providing that claims of like 
character should be reopened, exam- 
ined, and allowed construed). 


87. U. S. v. Louisville Sinking 
Fund Com’rs, 18 S.Ct. 358, 169 U.S. 
249, 42 L.Ed. 735, 33 Ct.Cl. 506. 


88. Harvey v. U.-.S., 12 Ct.Cl. 141. 
ZONE Se ISt. at baedsde Cmolo. 
Hubbell v. U. S., 15 Ct.Cl. 546. 


91. 32 U. S. St. at L. 207, 243 c 


ae 


Blacklock v. U. ae 


28 S.Ct. 228, 
208 75g 75, 52 L.Hd. 


SSanirbhy ves: 2 oe 60. 
94. People’s Trust Co. vy. U. S., 38 
Ct: Gls “359% 


95. Taylor v. Bemiss, 3 S.Ct. 441, 
110 U.S. £2, 28 L.Ed. 64; Bailey v. U. 
Seses Cte 372, 109 U.S. 482, 27 L.Ed. 
988, 19 Ct.Cl. 707. 


[a] Attorney of tutrix.—Where by 
special act of congress, money was 
payable to minor children in Louisi- 
ana, a payment in the District of Co- 
lumbia, to the attorney of their tu- 
trix, appointed under the laws of 
Louisiana, was a valid payment. Tay- 
lor v. Bemiss, 3 S.Ct. 441, 110 U.S. 42, 
28 L.Ed. 64. 


96... Wyamanly,. (UseSinme 


S.Ct. 417, 
109 U.S. 54, 27 L.Ed. 1068. 


Nation would have been good, and 
where he took out letters of adminis- 
tration in the District of Columbia, 
and, as such administrator, received 
payment, his receipt as attorney to 
himself as administrator relieved his 
surety from liability. U. S. v. Coxe, 
18 How. (U._S.) 100) 15: thas 2907 
Vaughan v. Northup, 15 Pet. (U.S.) 
1,10 L.Ed. 639. 


[a] Payment to domiciliary ad- 
ministrator.—The United States, in its 
sovereign capacity, has a ubiquity 
throughout the Union, and debts due 
from it do not have a local domicile 
in the District of Columbia and the 
administrator of a creditor of the 
government, duly appointed in the 
state where he was domiciled at the 
time of his death, has full authority 
to receive payment and give full dis- 
charge in any place where the gov- 
ernment may choose to pay. Wyman 
v. U..S., 3 SiCt.- 4175 109 --URSa96 Seem 
L.Ed. 1068; Vaughan v. Northup, 15 
Pet. CU.SyY 1, LOPE. Haee3e: 


97. People’s. Trust Coy Vv. Ue sae, 
Ct.Cl. 359. 
[a] Reason for rule.—Congress by 


establishing the court of claims cre- 
ated a tribunal to determine the right 
to receive moneys due by the govern- 
ment, and such legislation did not 
leave the treasury or its officials free 
to arbitrarily select between conflict- 
ing claimants the one to whom pay- 
ment should be made. People’s Trust 
Cox Ven Us S:,98.0) Ct, Chass 69. 


98. Oneida Indians v. U. S., 39 Ct. 
(Gi Tu, 
99. Houston v. Ormes, 40 S.Ct. 369, 


252 U.S. 469, 64 L.Ed. 667 [aff 47 App. 
D.C. 364). 


1. Smith v. Harrah, 60 ‘Apes 
258, 51 F.(2d) 3814 (amended bill in 
suit to establish right to part of fund 
paid to Secretary of State and in 


ee” ee—.).).1000— 0538 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 166] 6. Retaining Out of Claims Amount Due 
United States. By statute, the secretary of the treas- 
ury, when any claim allowed against the United 
States is presented for payment, is required to with- 
hold therefrom the amount of any debt due from 
the claimant to the government.? Presentation of 
a claim to the comptroller general amounts to pres- 
entation to the secretary within the meaning of 
the statute. The authority thus to settle claims due 
to and from the United States by setting one off 
against the other is thereby conferred éxelusively on 
the seeretary of the treasury; and a claim allowed 
in the treasury department cannot be set off against 
the judgment against the claimant in an action by 
the government,‘ nor does the statute create a len 
on the money due to a claimant in favor of the gov- 
ernment.® Claims of the government for which the 
claimant is not liable may not, of course, be deduct- 
ed.° The failure of the treasury department to 
withhold payment due a government contractor on 
account of a claim against the contractor does not 
release the sureties on the contractor’s bond.’ 


[§ 167] 7. Effect of Audit, Allowance or Disal- 
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stated and certified by the accounting officers of 
the government are neither conclusive nor prima facie 
evidence of the indebtedness of the government, nor 
can an action be brought on them;® and the govern- 
ment is not thereby precluded from recovering back 
illegal or unauthorized payments,!® and a direction 
by congress to an accounting officer to state or re- 
state an account is no submission to his arbitra- 
ment, there being no mutuality of obligation, which 
must always exist in matters of arbitration,4! and 
the officer’s report is not an award pursuant to arbi- 
tration on which an action will lie,t? and does not 
authorize a judgment.1* Similarly, an award by an 
accounting officer on a contract is not final or con- 
elusive on the claimant, although he accept it;* 
nor, on the other hand, is a rejection of a claim in 
whole or in part conclusive on the claimant,!* espe- 
cially where an item is rejected, without considering 
its merits, on the ground of want of authority to 
allow it,'® but it leaves him free to pursue his rem- 
edy in the court of claims, although he may have ac- 
cepted the portion allowed.t*7 Acquiescence in the 
payment of less than is due, to operate as a dis- 
charge, must include conduct akin to abandonment 


lowance, and Payment.® 


hands of Secretary of Treasury for 
distribution, consisting of.indemnity 
for destroyed Cuban railroad, held in- 
sufficient to constitute claim an equi- 
table lien or to charge owner as trus- 
tee ex maleficio). 


2. 18 U. S. St. at L. 481 c 149 (31 
USCA § 227). 


3. Standard Dredging Co. v. U. S., 
71 Ct.Cl. 218 (so holding in determin- 
ing right to interest on sums with- 
held). 


4 U.S. v. Griswold, 30 F. 604 (qui 
tam action under pt. ORE Va ws 8 
5438, 18 USCA § 80). 


Sn Urs. ve lonnis, 132) h-1335 


6. Oregon Short Line R. Co. v. U. 
S., 61 Ct.Cl. 647 (payment by govern- 
ment for damages to owners of horses 
held not deductible from freight, 
where carrier’s liability not shown). 


7 U.S. v. Ennis, 132 F. 133. 


8. Settlement and release under 
contracts see supra § 132. 


9. Mississippi Cent. R. Co. v. U. 
Swot, Cl 2008 MekKnient vs ‘Ui. -S:, 
Pomet el. 20c-fate 98 Urs. 179, 25 rk: 
Ed. 115, 14 Ct.Cl. 584]. 


10. J. M. Ceballos v. U. S.,-42 Ct. 
Cl. 318 [rev on other grounds 29 S.Ct. 
583, 214 U.S. 47, 53 L.Ed. 904]. 


Recovery of payments see supra § 
146. 


aa Gordon vii U..S), 1° CtuClia fart 
7 Wall. 188, 19 L.Ed. 35, 7 Ct.Cl. 46]. 


Lem INULE Va UnaS-.)5 S.Ct, 997, 1125 
U.S5'650,..31 L.Ed:.821,: 23 .Ct.Cl. 497; 
Gordon v. U. S., 1 Ct.Cl. 1 [Laff 7 Wall. 
188, 19 L.Ed. 35, 7 Ct.Cl. 46]. 


13. Bruce v. U. S., 1 Ct.Cl. 343. 
14. Bogert v. U. S., 2 Ct.Cl. 159. 


[a] Ilustrations.—(1) Claimant, 
advising comptroller general that 
sum tendered was accepted in part 
payment only, could sue for balance, 
notwithstanding notice that he should 
not cash check if. its amount included 
any disputed item. Benedict v. U. S., 
66 Ct.Cl. 437. (2) Award under Dent 
Act, reciting full payment, does not 
preclude recovery on subsequent con- 
tract of settlement, including other 
disputed items. Dayton Lumber & 


Accounts and balances 


Mite COs? vate Si, s64aCtiGls -276. 4:(3) 
Plaintiffs accepting under protest im- 
proper rates applied by government 
\fficers, may recover. El Paso & S. 
W. Co. v. U. S., 60 Ct.Cl. 978. (4) Car- 
rier, underpaid, may recover correct 
rates. Western Ry. of Alabama v. U. 
SH635Cwrela wd: 


L522 Us Dane a bucehee dO: EE 25.18, 
C.C.A. 233; Southern Pac. Co. v. U. 
S., 62 Ct.Cl. 649; 
df -Ct.Clw28 8: 


[a] Thus where complainant has 
equitable right in fund paid pursu- 
ant to protocol with foreign country 
into treasury as trust fund for bene- 
ficiaries, under Act Febr. 27, 1896 (31 
USCA § 547), he may have equitable 
relief, although secretary of state 
denied his request to recognize his 
claim. Mellon y. Orinoco fron Co., 
45°S.Ct. 53,'266 U.S..121, 69 L.Ed. 199 
[aff 54 App.D.C. 218, 296 F. 965 and 
mandate gr 45 S.Ct. 122]. 


[b] Under Act FPebr. 23, 1893, 
authorizing the commissioner of in- 
ternal revenue, with the approval of 
the secretary of the treasury, to audit 
and adjust a certain claim of Logan 
county, Ky., against the government, 
an adjustment of the claim by the 
commissioner, approved by the secre- 
tary of the treasury, while prima fa- 
cie evidence of the amount due, may 
be reéxamined and corrected by the 
courts, where the allowance was made 
through mistake. Logan County 
Sinking Fund Com’rs v. U. S., 18 S.Ct. 
a6 169 U.S. 255, 42 L.Ed. 737, 33 Ct. 

Do Os 


{c] Claim for expenditures of in- 
terest on money borrowed by a state 
in equipping troops for the United 
States in 1861 is not so connected with 
the principal claim already allowed 
that it can be held to have been set- 
tled in the settlement of the claim for 
principal. New Hampshire v. U. S., 
36, Ct.Cl 563; Maine v..U. S.; 36 Ct: 
(dha ale 


16. Work v. U. S. ex rel. Rives, 54 
App.D.C. 84, 295 F. 225 [motion den 
44 S.Ct. 459, and rev on other grounds 
Seti 252,026.70 U.S. A475, 1698 1a. id. 
5 5 : 


Longwill v. U. S., 


L720 WU eSstevoehitch-a0 be BTS, 17 
eee Longwill v. U. S., 17 Ct. 
Cl. 288. 


or waiver or from which an estoppel may arise,!® 


Ste Louis, Bz & 3M. Ry. Goww- 
WS 3 45 “SOR a7T 22680 U-S.1 P6os 69. 
L.Ed. 472 [aff in part and rev in part 
59 Ct.Cl. 82]. 7 : 


[a] Claims held barred.—(1) 
Where a railway company submits its 
bill for transportation to an army 
disbursing officer, who restates said 
bill on another basis whereupon the 
claim is sent to the auditor for the 
war department for direct  settle- 
ment, who allows more than two- 
thirds of the original bill, which the 
company accepts without protest or 
appeal to the comptroller, and about 
five years thereafter brings suit in 
the court of claims for the balance 
thereof, the said company will be 
deemed to have acquiesced in the set- 
tlement of the auditor and is conelud- 
ed thereby. Atchison, T. & S. F. Ry. 
Co. v. U.S., 58° Ct:Cl: 583. (2). Where 
transportation services were rendered 
in March, 1917, and the bill therefor 
was presented by the railroad ad- 
ministration to the accounting officers 
and a deduction therefrom was made 
by the auditor for the -war depart- 
ment by the application of “free bag- 
gage’ tariffs on October 18, 1919, 
without protest by the railroad ad- 
ministration, and the amount allowed 
was paid by said railroad administra- 
tion to plaintiff and received by it 
without protest, and a supplemental 
claim for the amount so disallowed 
filed with the general accounting-~ of- 
fice on December 10, 1921, and re- 
jected on the ground of want of ju- 
risdiction, and suit brought in the 
court of claims on August 14, 1922, 
for said amount, any rights plaintiff 
may have had were not so preserved 
as to entitle it to successfully main- 
tain an action. New York, C. & St. 
Loi: Co. wu. 283" SSP CtOlRu6toeGap 
One who without protest accepts pay- 
ment of a second award made by the 
auditor of the treasury department in 
lieu of a former award for a larger 
amount rejected by the secretary can- 
not base a claim on the former award. 
Porter ove (Ut Sup (2096. Cito? (4) 
Plaintiff enters into contract with 
United States to furnish specified 
quantity of duck. After contract was 
partly performed it was canceled un- 
der a provision therein.- Ciaim was 
presented by plaintiff to purchase 
claims board, and on appeal from de- 


1396 [65 C.J.] 


and acceptance of the payment without protest is not 
sufficient,1® but when a claim is presented for less 
than is due and is allowed and payment is accepted 
without protest, claimant cannot thereafter secure 
an additional allowance? without a valid excuse for 
not presenting the whole account.?? 


cision of that board it went to board 
of contract adjustment, where deci- 
sion was rendered, allowing certain 
items disallowed by purchase claims 
board, and was sent back to the pur- 
chase claims board, which made an 
award which was approved by secre- 
tary of war and accepted by plaintiff. 
Held, that plaintiff is bound by award. 
Towar Cotton Mills v. U. S., 59 Ct.Cl. 
841 [aff 46 S.Ct. 211, 270 U.S. 375, 70 
L.Ed. 639]. 


Lo St, Louis, Bs & eM. Ry. Cov. 
WES De Cin acy 26S SU: Oooo 
L.Ed. 472 [aff in part and rev in part 
59 Ct.Cl. 82]; Louisville & N. R. Co. 


Ve US. 61° CtCl. 247; LEancaster=v. 
Wi Sid (CtlGl.1284.% Contra St. Lonwis 
De VWViebuy OO. even Wi. Ss moe Clie afioi 


Northern Pac. Ry. Co. v. U. S., 61 Ct. 
Cleisat Readme. Coc ve Us Syn 60 Ct 
Cl. 131 [aff U.S: v. Reading Co., 46 
S'Ct. 267, 270 U.S. 320, 70 L.Hd. 606]; 
Baltimore & O. R. Co. v. U. S., 52 
Ct.Cl. 468. And see McIntyre v. U. S.. 
52 Ct.Cl. 503 (where the secretary of 
the treasury, acting according to the 
contract and Act June 6, 1902, c 1036 
[40 USCA § 269] waived liquidated 
damages, and charged the contractor 
on final ‘settlement with the cost of 
maintaining the government’s forces 
during the delay, it is too late to 
question such settlement after its ac- 
ceptance without protest). 


[a] Necessity of protest or appeal. 
-——Neither protest at government’s 
payment of less than amount due on 
railroad’s claim for transportation for 
services rendered, nor appeal, is con- 
dition precedent to existence of cause 
of action for balance, or to claimant’s 
right to resort to court of claims, nor 
is railroad’s acceptance without pro- 
test of amount so paid sufficient to 
constitute an acquiescence in such 
settlement operative as. discharge. 
St dois re mec eM piel COs Veins. 
45 S.Ct. 472, 268 U.S. 169, 69 L.Ed. 472 
pan in part’ and rev in part 59) Ct. Cl 

ies 


Us S: ve Readinsey Co,146 Sct: 
26t. 270 U.S. 320, 70 L.Ed. 606 [aff 60 
CE; Cl. PePie: Ss v. Southern Ry. Co., 
46 S.Ct. 267, 270 U.S. 320, 70 L.Ed. 606 
fati 60-CUCl 166] USS) v. St Lou= 
is, B. & M. Ry. Co., 46 S.Ct. 267, 270 
U.S. 320, 70 L.Ed. 606 [aff 60 Ct.Cl. 

Ue ounve UNeWw ) York, .Nitvel. é& 
Hey RaiCo.,, 46S. Cts 267,270. U.Ss 320) 
70 L.Ed. 606 {aff 60 Ct.Cl. 174];) U. S. 
v. Central New England Ry. Co., 46 
Si@t) 260, 2700 U.S) 820570) Ld iG0e 
[aff 60 ct.Cl. 1029]; U. S. v. New Eng- 
Jland S. S. Co., 46 'g.Ct. 267,. 270) U.S: 
320, 70 L.Ed. 606 [aff 60 Ct. (cak 1029]; 
U. S. v. Baltimore & O. R. Co., 46 S. 
CEM 267, 0200 Usa to0)\) 00 L.Ed. 606 
[atl 60 Ct. Cl) 1359), 3731; Pere Mar- 
quette Ry. Co. v. qe SAHVACIS Ot 267; 
270_U.S: 320, 70' L.Ed. 606 [rev 59 Ct. 
Gl. 965); Southern Pac. Co. v. U. 5. 
Ade (S.Ct..1500,) 268. U.S: 263, 69 Likd. 
947 [rev 59 Ct.Cl. 36]; Baltimore & 
©. R. Co. v. U. S., 52 Ct.Cl. 468; 


{a] Thus (1) where a railroad 
company presented its bill for serv- 
ices to the government with deduc- 
tions for land grant, and no claim was 
made that the charge for transporta- 
tion was not subject to such deduc- 
tions,, and the amount thereof was 
received without protest, suit cannot 
be maintained for an additional sum 
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by reason of such deductions. U. S. 
v. Reading Co., 46 S.Ct. 267, 270 U. 
S. 320, 70 L.Ed. 606 [aff 60 Ct.Cl. 131]; 
UsS. ve Southern: Ry. Co., 46: SiCt. 7267, 
270 U.S...320, 70. L.Ed. .606° [aft 60) Ct: 
Cl 156]. U.S. Vins. Lwouls eB cM. 
Ry: Cos 46.S.Cts 267, 270 U.S. 320,470 
L.Ed. 606 [aff 60 Ct.Cl. 1029]; U.S. 
v. New York, N. H. & H. R. Co., 46 
S.Ct. 267, 270 U.S. 320, 70 L.Ed. 606 
[afinG0NCE Ck 14s Wass v1 Central 
New England Ry. Co., 46 S.Ct. 267, 
270 U.S. 320, 70 L.Ed. 606 [aff 60 Ct. 
Cl. 1029]; U. S. v. New England S. S. 
Co:, 46. S:Ct) 2675-270) ULS.23820; 00 Le 
Hd: 606 [aff 60 ‘Ct.Cl. 1029]; U. S. 
Baltimore & O. R. Co., 46 S.Ct. 367, 
270 U.S. 320, 70 L.BHd. 606 [aff 60 Ct. 
Cli359, 373]; Pere Marquette Ry. Co. 
ene Sey AS SHOU AAT AO BIS B05 1) 
L.Ed. 606 [rev 59 Ct.Cl. 965]; South- 
ern. Pac. Co: v. U. S., 45 S.Ct..500, 268 
U.S. 263, 69 L.Ed. 947 [rev 59 Ct.Cl. 
86); Baker v.\U:. S., 62 CECI. 16 Leert 
den 47 S.Ct. 242, 273 U.S. 732, 71 L. 
Hd. 864]; Dickinson v. U. S., 59 Ct. 
Cl..209 [aff 47 S.Ct. 453, 273 U.S. 663; 
71 L.Ed. 829 mem]; Galveston, H. & 
A ESV © O-MLVe mee Og ene ta@ lem SiOr 
Chicaso;M. =&) StwPa Ry Cosy. suk 
S557, CUCly 569 Lafi 45 SCt. 237, 267 
U.S. 403, 69 L.Ed. 682]; Louisville & 
N. R. Co. v. U. S55) Ct.Cl. 45>fmo- 
tion gr 42 S.Ct. 337, 258 U.S. 374, ee 
L.Ed. 668]; Wabash Vet COM. nil. 

57 Ct.Cl. 450; Louisville & N. R. eo. 
NG Ue Sey OW Ct.Cl. 268 Laff 45 S.Ct. 

267 U.S. 395, 69 L.Ed. 678]; So 
Washington R. & Nav. Co. v. U. S., 
54 Ct.Cl) 131 [aff 41 S:Ct. 329, 255 U. Ss 
339, 65 L.Ed. 667]; Baltimore & O. 
Riv Cosi. S., 52 Ct.Cl. 468. (2) 
Where railroad company restates bill 
without protest, and it is paid by dis- 
bursing officer as restated, company 
cannot recover amount dropped in its 
restatement. .Schaft .v. Ui S.5.59 Cu 
Cl. 8293. Chicago, M. S&aStsP. Ry. Co. 
v. U. S., 59 Ct.Cl. 732. (3) Where 
railroad company presents bill to dis- 
bursing officer at rate of ‘“‘class A (net 
cash), and said officer refuses to pay 
the same, and the company restates 
its bill at class D, emigrants’ mova- 
bles, with land-grant deduction, which 
disbursing officer pays and the com- 
pany accepts under protest, it cannot 
recover the amount dropped in re- 
stated bill: Schafi v.7U."'S.,°59 Ct.Ch 
829. (4) A statement on the face of 
such bills to the effect that they were 
made out with land-grant deductions 
to secure payment by the disbursing 
officer, and that the company does not 
waive any right to recover full tariff 
rates by receiving the amount claimed 
in said bills, gives no additional right 
to recover back the land-grant deduc- 
tions made in said bills. Galveston, 
TAROT Sue yn CO VelOnerSenep On OurOls 
89. (5) Where bills for transporta- 
tion are presented by railroad compa- 
ny to disbursing officer at full tariff 
rates and that officer refuses to pay 
them, and they are afterwards re- 
stated with land-grant deductions, 
with statement stamped thereon to 
effect that they were so restated be- 
cause disbursing officer had refused 
to pay them as originally stated, and 
that company would receive reduced 
amount under protest, “reserving its 
right to collect the balance,’”’ there 
can be no recovery of amount dropped 
by restated bill. Northern Pac. Ry. 
Comive UL iSHgo9 see Cla ii2 2. 


[b] Reliance on decisions of comp- 
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tion act directing payment of such claims as may 
be certified to be due by the accounting officers does 
not vest in them exclusive jurisdiction.” 
by a government officer in pursuance of an express 
submission by congress, and which award is paid by 


An award 


and accepted by the claimant, is 


troller.—Where a plaintiff settled for 
its services on a land grant basis, did 
not assert a greater right, and for 
many years continued to present and 
certify its vouchers on that basis, it 
cannot now be heard to complain that 
it was misled by decisions of the 
comptroller, in which it apparently 
acquiesced, and is subject to the usu- 
al rule as to m{stakes of law. Denver 
& RR. Gy Ri Co.-v.. Ua Ss 545CUCIStiza 


21... Baltimore’ & OF R Colyvas. 
Seo Ct. Cl 468: 


[a] Additional claim pursuant to 
statute.—Where services were ren- 
dered by land grant railroads to the 
United States prior to the passage of 
Act Oct. 6, 1917, relieving such roads 
from land grant deductions during 
the period of the late war, but release 
from such deductions was not claimed 
by the railroads in claims presented 
before or shortly after the passage of 
the statute, the amount of such de- 
ductions may be recovered, after set- 
tlement with the accounting officers, 
by suit in the court of claims. Baker 
Vien Ulm S., roo Ct. Cl. 3362 


[b] Notice negativing acquies- 
cence.—(1) Notices filed with Quar- 
termaster General by interested car- 
riers, that transportation of National 
Guard was not considered troops 
within land grant acts, held sufficient 
to show they did not acquiesce in land 
grant deductions by presenting bills 
at land grant rates when accounting 
officers had ruled such rates applied. 
Minneapolis, St. P. & S. S. M. Ry. Co. 
Ve U.S: 64-Ct.Cl., 557. 2(2).2 Wittere 
land-grant railroad presented voucher 
to the government for gross amount 
of passenger rates for transportation 
of applicants for enlistment in the 
army, discharged, retired, and fur- 
loughed soldiers, and employees of 
the war department, and made dé- 
duction on account of land grant its 
indorsement of ‘accepted under pro- 
test”? on vouchers was sufficient noti- 
fication that payment of land-grant 
rates was not accepted in final settle- 
ment of transportation claims nor ac- 
quiescence in payment of land-grant 
rates discharging claim for remainder 
of full fares; but its failure to in- 
dorse protest on each voucher was 
acquiescence by railroad of land-grant 
rates in vouchers not so indorsed. 
Southern, Pac.- Co: vi Uc Si, 45 SiGe 
500, 268 U.S. 263, 69 L.Ed. 947 [rev 
59 Ct.Cl. 36]. 


[ce] Error in bill—(1) Where rail- 
road company presents a bill for 
transportation of government proper- 
ty which contains an error of multi- 
plication, and said bill is paid by dis- 
bursing officer as presented, company 
may recover amount it was underpaid 
by reason of such error. Baltimore & 
oO. Cor ve, USS 59 Ct Cli 45 454 Gey 
Where railroad company in making 
up freight bill, overlooks tariff in 
force superseding tariff used, and al- 
lowing higher rate, and bill is paid by 
auditor as presented, he also believ- 
ing proper tariff has been applied, 
company is entitled to recover differ- 
ence between correct amount and 
amount paid. Louisville & N. R. Co. 
Vel Wp yoo CL Claoqo. 


22. Sowle v. U.'S., 38 Ct.Cl. 525 
(claimant still has judicial remedy 
unimpaired). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


* 
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conclusive and final on the claimant,?* as is also an 
award by a publie officer, who has been required by 
congress to adjust and settle a claim, as shown by 
certain affidavits and proofs, which involves the 
exercise of a judicial discretion ;?4 or an award under 
a statute providing that no claim presented and acted 
on thereunder shall be reopened or considered,?° but 
an award of a gross sum which embraces an allow- 
ance for matters not within the submission is not 
binding.?® Where the claim of a contractor against 
the government has been referred to a commission 
constituted by proper authority which has audited 
the claim, and the contractor has received the sum 
found due, without objection, he cannot afterward 

maintain a suit in the court of claims for a further 
sum,?* and the same applies to the decision of a 
board of commissioners appointed to adjust claims 
against foreign nations;?* and when a statute di- 
rects payment of a claim, and provides the same 
shall be in full discharge thereof, the effect of the 
statute cannot be obviated by accepting the payment 
under protest.2® A fortiori where a claim is paid 
expressly “in full accord and satisfaction,” with a 
release of all further demands on account of the 
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subject-matter of the claim, nothing further can be 
recovered.®® Where the accounting officers of the 
treasury have once passed on and rejected a claim, 
the same cannot be reéxamined by their successors, 
except for fraud, errors of calculation, or newly 
discovered evidence.*! The refusal of the treasury 
department to reopen a claim once determined by it 
is a final disposition of the claim,?? and where the 
secretary of war makes a requisition for a balance 
certified by the proper accounting officer and the 
amount so certified is paid to the claimant, the claim 
is finally disposed of, so far as the war department 
is concerned.** 


[§ 168] F. Attorneys’ Fees and Expenses. Con- 
gress, in providing for the payment of claims against 
the United States, may limit the amount to be paia 
attorneys for their services in connection with such 
claims,?* and may invalidate contracts with attor- 
neys theretofore made,*® and a statute prohibiting 
attorneys from withholding or receiving any sum in 
excess of the specified percentage limits the amount 
recoverable from the claimant, and not merely the 
amount payable from the specific fund,?° and renders 


250 U.S. 208, 63 L.Ed. 942 [rev 197 S. 
W. 944, and leave to present pet for 


USCA § 71), providing that all claims 


23. Carmick & Ramsey v. U. S., 2 feudest Act June 10, 1921, § 305 (381 
ace dG > Gillberty Vals Sr. Li CuCl. 
08. 


ri Chorpenning v. U. S., 3 Ct.Cl. 
140. 


25. 
laff 118 F. 433, 


U. S. v. Olmstead, 106 F. 286 
55 G-C.A. 249]. 


26. De Groot v. U. S., 5 Wall. (U. 
S:) 419, 18 L.Ed. -700, 2 Ct.Cl. 539, 7 
CHEE? Path, 1 Ct-Clig 72, CUucls 564% 


27. U. S. v. Justice, 14 Wall. (U. 
S:) 535, 20 L.Ed. 753; U.S. v. Adams, 
7 Wall. (U.S.) 463, 19 L.Ed. 249, 7 
WiEeC1s.58\- rev; 2.CtCl. 17.0]. 


2 Thomas’ v. U. 'S., \Dev.Ct-Cl. 
165, § 694; Humphrey v. U. S., Dev. 
CUCID 32: 7S" 623 "1.64% §-692- 165, 8 
6938; Roberts v. U. S!, Dev.Ct-Cl. 31, 
8 57; 32, §§ 58, 59; 33, § 63 (so hold- 
ing as to the decision of the board of 
commissioners, appointed under the 
act of congress of March 3, 1831, to 
earry into effect the treaty with Spain 
of 1819, and the subsequent decision 
of the board of commissioners ap- 
pointed to carry into effect the treaty 
of 1831 with France). 


[a] The French-American com- 
mission having decided that it had 
jurisdiction of a claim presented by 
the execution of a deceased French 
citizen, its award upon the validity of 
the claim is final and conclusive; but 
jt had no jurisdiction to pass upon the 

conflicting rights of parties to the 
fund awarded. De Circé’s Succession, 
41 La.Ann. 506, 6 So. 812. 


29. Dowdy v. U. S., 23 Ct.Cl. 97. 
so. White v. U. S., 28 Ct.Cl. 57. 


{a] Thus, where award under Dent 
Act (50 USCA § 80 note) is “in full 
adjustment, payment, and discharge 
of said agreement,” and plaintiff in- 
dorses thereon its acceptance of said 
award, which is thereafter paid to it, 
plaintiff is bound by the adjudication 
and cannot maintain an action in the 
Court of Claims for the balance of 
said claim. Delaine Mills v. U. S., 
Ct.Cl. 453. 


31. Waddell v. U. S., 25 Ct.Cl. 323, 
7 L.R.A. 861. 


Re-examination by executive offi- 
cers generally see supra § 164 


[a] Authority of comptroller gen- 
eral.—Rev. St. § 236, as amended by 


of or against the United States shall 
be settled and adjusted in the ac- 
counting office, does not authorize the 
comptroller general to reaudit and 
disallow a claim against the United 
States, previously allowed and settled 
in the treasury department. Dillon v. 
Groos, 299° F.: 851; 


[b] Formerly (1) it was provided 
by statute that decisions of the audi- 
tors and comptroller should be con- 
clusive upon the executive branch of 
the government. U.S. Rev. St. § 191; 
Act July 31, 1894 § 8 (28 Stat. 207; 31 
USCA § 74). (2) The provision did 
not conclude the head of an executive 
department in the exercise of his le- 
gal discretion as to orders issued to 
his subordinates. In re Billings, 23 
Ct.Cl. 166. (3) Where the controller 
had made a final settlement of a 
claim, the direction of the secretary 
of war to have the accounts reéxam- 
ined by the quartermaster-general 
had no validity. Baltimore, etc., R. 
Co. v. U. S., 34 Ct.Cl. 484. (4) A set- 
tlement having been made in 1906, it 
was too late to reopen it for a revi- 
sion by the comptroller of the treas- 
ury upon application made several 
years thereafter. Hinkley & Powers 
v. U. S., 49 Ct.Cl. 148. (5) The stat- 
ute did not render such finding con- 
clusive on the courts, but left the 
merits open for judicial determina- 
tion. U. S. v. Gillmore, 189 F. 761. 


82. Cotton v. U. S., 29 Ct.Cl. 207. 


33. Baltimore, etc:, R. Co. v. U.S; 
34 CtiGl; 484: Cotton wv. U. S-, 29) Ct: 
Gls 20/7. 


34 Newman v. Moyers, 40 S.Ct. 
478, 253 U.S. 182, 64 L.Ed. 849 [rev 
47 “App .D:C.41021% Capital Trust Co: 
v. Calhoun, 39 S'Ct. 486, 250 U.S. 208, 
63 L.Ed. 942 [rev 197 S.W. 944, and 
leave to present pet for reh gr 39 S.Ct. 
493]; Black v. Crouch, 100 S.E. 749, 
85 W.Va. 22. 


[a] Thus provision of Act March 
4, 1915, appropriating money to pay a 
claim against the United States, that 
not more than 20 per cent of it shall 
be paid an attorney for services in 
connection with the claim, is within 
the power of congress. Newman v. 
Moyers, 40 S.Ct. 478, 253 U.S. 182, 64 
L.Ed. 849 [rev 47 App.D.C. 102]; Capi- 
tal Trust Co. v. Calhoun, 39 S.Ct. 486, 


reh gr 39 S.Ct. 493]; Black vy. Crouch, 
100 S.E. 749, 85 W.Va. 22. 


[b] Reason for rule.—The United 
States had same right to reject in 
toto a claim for property taken by 
federal forces in Civil War, or, when 
Omnibus Claims Act, approved March 
4, 1915, was passed, to attach condi- 
tions to its payment limiting amount 
any claim agent might receive, as it 
would have had if there had been no 
statute authorizing court of claims to 
report on matter. Calhoun y. Massie, 
97 S.E. 576, 123 Va. 673 [cert gr 39S. 
Ct. 289, 249 U.S. 596, 63 L.Ed. 794, and 
ee S.Ct. 474, 253 U.S. 170, 64 L.Ed. 
843]. 


35. Calhoun v. Massie, 40 S.Ct. 
474, 253 U.S. 170, 64 L.Ed. 843 [aff 97 
S.H. 576, 123 Va. 673]; Ball v. Hal- 
sell, 16 S.Ct. 554, 161 U.S. 72, 40 L.Ed. 
622; Calhoun v. Massie, 97 S.E. 576, 
123 Va. 673 [cert gr 39 S.Ct. 289, 249 
U.S.9596, 63: Hd. 7945 and: aft 40) S; 
Ct. 474, 253 U.S. 170, 64 L.Ed. 843]. 


[a] Thus (1) under the act of. 
Marceh 8, 1891, 26 U. S. St. at L. 851, 
ce. 538 conferring on the court of 
claims jurisdiction of Indian depre- 
dation claims, which declared void all 


sales or assignments of any such 
claims, and contracts “heretofore 
made” for fees and allowances to 


claimants’ attorneys, requiring these 
latter to be regulated by the court, at- 
torney could not recover on contract 
made before passage of the act. Ball 
vi Halsell,, 16:S.€t. 5545161 UsSa72; 
40 L.Ed. 622... (2) Omnibus Claims 


Act March 4, 1915, construed as lim- - 


iting the amount recoverable from a 
claimant by his attorney upon his 
personal obligation, does not, as ap- 
plied to a contract with an attorney 
for a greater compensation, in exist- 
ence at the time of its passage, the 
services contemplated by which had 
been substantially performed, de- 
prive the attorney of liberty and prop- 
erty in violation of Const. Amend. 5. 
Calhoun v. Massie, 40 S.Ct. 474, 253 
U.S. 170, 64 L.Ed. 843 {aff 97 S.E! 576, 
123 Va. 673]. Contra Black vy. O’Hara, 
194 S.W. 811, 175 Ky. 623; Lay v. Lay, 
79 So. 291, 118 Miss. 549 [aff 39 S.Ct. 
18, 248 U.S. 24, 638 L.Ed. 103]. 


386. Calhoun v. Massie, 40 S.Ct. 
474, 253 U.S. 170, 64 L.Ed. 843 [aff 97 
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contracts for greater compensation illegal and void.** 
When the government pays fees which a claimant 
has agreed to pay, from a fund due the claimant, 
it is not liable to the claimant.*® Where a statute 
authorizes the court to fix the fees for services both 
before congress and before the courts, the court 
will take into consideration all matters affecting the 
value of the services.?® The secretary of the treas- 
ury has no authority to award the payment of an 
attorney’s fee out of moneys remaining in the treas- 
ury, and due such attorney’s client on a claim prose- 
cuted by such attorney,*® and a treasury regula- 
tion allowing a percentage to attorneys for prepar- 
ing and prosecuting claims and collecting and remit- 
ting the amount paid does not require the United 
States to allow such percentage when a balance is 
found due the United States and the claim prose- 
euted is not paid but eredited on the debt due the 
government.*! Where an Indian nation, by contract, 
gives a delegation appointed to prosecute rights un- 
der treaties a percentage of the amount recovered, 
the individual members of the delegation have a 
right to the specified percentage,** and a subse- 
quent delegation is the agent of the nation and for 
its failure to pay the preceding delegation the na- 
tion is liable.*? 


UNITED STATES 


[§ 169] G. Making, Procuring, or Presenting 
False Claims—1. Offenses—a. In General. By stat- 
ute, it is a crime against the United States to make 
or present or cause to be made or presented any 
claim against the United States knowing it to be 
false, fictitious or fraudulent, or to make any false 
or fraudulent statements or representations, or make 
or use any false bill, certificate, affidavit, deposition, 
etc., for the purpose of obtaining payment of a 
claim,*# or to knowingly present a false, altered, 
forged, or counterfeit writing in support of a claim 
against the United States, with intent to defraud 
the United States.4® The making of a claim con- 
sists in asking or demanding payment.*® The mak- 
ing and the presenting of false claims are distinct 
offenses,*? as is each presentation of the same false 
claim.*8 


Nature of claim. A claim within the statutes 
is the demand of something from the United States 
on the ground of right.*° <A false claim within the 
meaning of the statute is one which is not true;°? 
a fictitious claim is one for supplies said to have 
been furnished or services said to have been ren- 
dered, no part whereof was in fact rendered or sup- 
pled;*t and a fraudulent claim is a false or ficti- 


S.E. 576, 123 Va. 673] (construing Om- 
nibus Claims Act March 4, 1915, § 4); 
Sake Crouch, 100 S.E. 749, 85 W. 
Va. 22. 


[a] Reservation of rights.—Under 
Omnibus Claims Act March 4, 1915, 
making it unlawful for any attorney 
to collect any sum exceeding 20 per 
cent, of the amount of any item ap- 
propriated, any contract to the con- 
trary notwithstanding, where an at- 
torney for a claimant received from 
the treasury a warrant for 20 per 
cent. of the sum appropriated, he took 
under the act, and could not repudiate 
its provisions and any reservation by 
him of his rights under the contract 
was futile. C*lhoun v. Massie, 40 S. 
Ct. 474, 253 U.S. 170, 64 L.Ed. 843 [aff 
97 S.E. 576, 123 Va. 673]. 


37. Calhoun v. Massie, 97 S.H. 576, 
123 Va. 673 [cert gr 39 S.Ct. 289, 249 
U.S. 596, 63 L.Ed. 794, and aff 40 S. 
“Ct. 474, 253 U:S. 170, 64 L.Ed. 843]. 
Gontra King -v.. Pons, 81 So. 519, 77. 
Fla. 383. 


38. Sisseton and Wahpeton Bands 
of Sioux Indians v. U. S., 58 Ct.Cl. 302 
[cert den 48 S.Ct. 20, 275 U.S. 528, 72 
L Ed. 408, and aff 48 S.Ct. 536, 277 U. 
S. 424, 72 L.Ed. 939 mem]. 


39. Ute Indians v. U. S., 46 Ct.Cl. 
225. 
[a] Thus, (1) the court will con- 


sider that the case was tried upon a 
record of official reports and public 
documents; that no witnesses were 
* examined; that no appeal was taken; 
and that the value of the recovery 
was materially reduced to the parties 
by its bringing to an end an annuity 
which they had been receiving from 
the government. Ute Jndians v. U. 
S., 46 Ct.Cl. 225. (2) Wuere a claim 
for counsel fees rested upon a statute 
which recognized the taking of Indian 
lands for forest purposes as land ac- 
tually sold for the benefit of the JIn- 
dian parties in interest, the esti- 
mate for compensation should be 
that of fees for the collection of mon- 
eys actually due. Ute Indians v. U. 
S., supra. (38) Where the principal 
services rendered were before com- 


mittees in congress, they cannot be 
regarded in fixing compensation as 
strictly the professional services of 
a lawyer. Ute Indians y. U. S., supra. 


40. Benjamin v. U. S., 29 Ct.Cl. 417. 


eee Pennebaker v. U. S., 29 Ct.Cl. 


42. Garland’s Heirs v. Choctaw 
Nation, 41 S.Ct. 579, 256 U.S. 439, 65 
L.Ed. 1038° [rev 54 Ct.Cl. 55]. 


43. Garland’s Heirs vy. 
Nation, supra. 


[a] Right to compensation.—The 
petition and evidence held to show 
that the claimants were entitled to 
recover some compensation for their 
ancestor’s services, so that the judg- 
ment of the court of claims against 
the claimants, based on the erroneous 
theory that the nation was not liable 
for the acts of its delegation, which 
collected the money from the United 
States and failed to pay claimants’ 
ancestor, must be reversed, and the 
cause remitted to the court of claims, 
to determine the value of the servy- 
ices. Garland’s Heirs v. Choctaw Na- 
tion, 41 S.Ct. 579, 256 U.S. 439, 65 L. 
Ed. 1088 [rev 54 Ct.Cl. 55]. 


44. Rev. St. § 5438; Cr. Code §°35; 
18 USCA § 80. 


[a] Repeal—uvU. S. Rev. St. § 5438 
(18 USCA § 80), was not repealed by 
U. S. Rev. St. § 4736, providing a pen- 
alty for knowingly procuring the 
making or presentation of any false 
or fraudulent affidavit pertaining to 
any pension claim or other matter 
within the jurisdiction of the com- 
missioner of pensions. Edgington y, 
US LL sre tc.) LOS Users Ouse 4th Me. 
Ed. 467. 


; me U. S. Rev. St. § 5421 (18 USCA 
73). 


46. 
14,599. 


47. Ex p. Shaffenburg, 
No. 12,696, 4 Dill. 271. 


48. U. S. v. Coggin, 


Choctaw 


U. S. v. Bittinger, 24 F.Cas.No. 


21 F.Cas. 


3 EF. 492, 9 


Biss. 416. 
49. U.S. v. Byron, 223 F. 798. 


[a] Thus preliminary sworn ap- 
plication for purchase of land under 
Timber and Stone Act is not a writ- 
ing in support of or in relation to a 
claim, within Cr. Code, § 29 (18 USCA 
§ 73) since applicant has no right and 
ener no claim. U.S. v. Byron, 223 


[b] Obtaining possession of non- 
dutiable merchandise from collector 
is not obtaining approval of claim on 
or against government within statute. 
U. S.iv.. Cohn, 46) SiCt.. 2515270 ees- 
339, 70 L.Ed. 616. 


_ 50 Bridgeman v. U. S., 140 F. 577, 
594, 72 C.C.A. 145. See U.S. v. Hough- 
ton, 14 F. 544 (it is unlawful for an 
official to accept an office and then use 
false means and methods to obtain 
money for carrying it on, as by cer- 
tifying charges for boat services the 
expenses of janitor’s fees, carriage 
hire, ice, gas, ete., in order to obtain 
money from one department for serv- 
ices which had been rendered in an- 
other, and for the payment of which 
the Sgr oes has made no provi- 
sion). 


[a] False account.—A United 
States marshal’s account, including 
items for services not actually ren- 
dered or moneys not actully paid, is 
a false account within the meaning 
of the statute punishing the making 
of false claims against the govern- 
ment. U.S. v. Russell, 19 F. 591. 


[b] False statements of facts.— 
(1) Knowingly untruthful statements 
of material facts in reasons for re- 
fund of taxes paid under Revenue Act 
Feb. 24,°1919) (40 U.S. Stent 0nie 
constitute ‘false claim.” Evans v. 
U. S., 11 F.(2ad) 387. (2) It is not es- 
sential that the bill, voucher, or other 
thing used as a basis for the claim 
should contain fraudulent or fictitious 


statements. U. S. v. Downey, 257 F. 
51. Bridgeman v. U. S., 140 F. 577, 


594, 72 C.C.A, 145. 
—_—— 


For later oases, developments and changes in the law see Annotations, same title and section number. 


ce 


[§§ 168-169 


+ 


§ § 169-170] 


tious claim gotten up to deceive or defraud.*? 
Whether the claim is genuine and honest, or false, 
fictitious, or fraudulent, must be determined in view 
of all facts and circumstances surrounding it.°* 
The offense is committed by presenting for payment 
a claim originally valid, but which the person pre- 
senting it knows has been paid and is no longer 
a subsisting and just demand, or one which, although 
valid, he knows he is not authorized to receive pay- 
ment on,°+ and one is guilty who presents a claim 
which he believes to be true and just, but which he 
seeks to substantiate by affidavits, certificates, 
depositions of persons who, to his knowledge, depose 
or certify to material facts of which they knew noth- 
ing,°° but presentation of a groundless claim in good 
faith is not an offense.°® It is no defense that the 
officer to whom the claim is presented certifies that 
the facts are as stated in the claim.*7 


To whom presented. The claim must be presented 
to an officer having power to approve or pay it,®§ 
and presentation of accounts to one whose approval 
is required before audit and payment constitutes the 
presentation of a false claim.®® Presentation of-a 
United States marshal’s accounts to a federal judge 
is held to be a presentation to an officer in the civil 
service of the United States within the statute,°° 
and presentation of an Indian agent’s vouchers and 
accounts to the commissioner of Indian affairs is 
within the statute,°! as is presentation to the court 
of private land claims,°? but presentation to the 
court of claims was held not to be within the stat- 
ute;®? and it has been both held®* and denied® 
that the presentation of a deputy marshal’s claim 
to the marshal is within the statute. It has been 
held that it is not material that he would have no 


52. Bridgeman v. U. S., supra. 60. 


5S.8 U.S) ive Downey, 257 F.. 366; 61. 
UU. S v.)Dimmick; 112 F. 350. [aff.116.|.72 C.C.A. 145 
2825, 54 C.C-A. 329; aff 135 F. 257,70 
C.C.A. 141, and cert den 23 S.Ct. 850, 


UNITED STATES 


U. S. v. Strobach, 48 F. 902. 
Bridgeman v. U. S., 140 F. 577, 


62. In re Peraltareavis, 41 P. 538, 
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authority to approve it were it genuine,®® or that 
the term of office has expired if he still sustains in 
part official relations with the United States.®? 


Who may commit offense. The statutes apply to 
all persons presenting claims against the United 
States,°* but the word “person” in the statute does 
not include corporations, and a corporation cannot 
be convieted thereunder.®® It is not necessary that 
the claim should be one in favor of the person who 
presents the false claim or document,’° but the stat- 
ute applies as well to such claims presented by an at- 
torney, agent, officer, or other person presenting or 
aiding in the collection of a false claim, knowing it 
to be false,‘ and an officer who conspires with oth- 
ers to obtain money by false accounts is guilty of 
falsification, although he may be ignorant of the 
items of any particular account." 


[§ 170] b. False Documents. To constitute the 
erime of making or presenting a false document to 
procure the payment of a false claim under such 
statute,** there must be a claim,’* which is false,”® 
a false document’® and an intent to use the latter 
in obtaining, or aiding to obtain, the payment or 
approval of the former,’’ and it must appear that 
the document was transmitted with relation to or 
in support of a claim against the United States;7§ 
but it is not necessary that the claim be one al- 
ready presented and pending before the government 
or some officer thereof.79 The word “affidavit” as 
used in the statute, relates to the form of the false 
paper, and not its legal character.®° A felonious in- 
tent is not an essential ingredient of the offense.S+ 
It is no defense that the use of fictitious receipts was 
to avoid a rule which has been disregarded in prac- 
tice.§? 


F.Cas.No. 15,506. 


70. Summers v. U. S., 11 Fi @d) 
583 [cert den 46 S.Ct. 632, 271 U.S. 
681, 70 L.Ed. 1149]; U. S. v. Kohn- 
stamm, 26 F.Cas.No. 15,542, 5 Blatchf. 


189 U.S. 509, 47 L.Ed. 923]. 8 N.M. 27. 223. 
54, U. S. v. Dimmick, 112 F. 350| 6% U.S. v. Moore, 10 D.C. 226. 71. U.S. v. Hull, 14 F. 324, 4 Me- 
[aff 116 F. 825, 54 C.C.A. 329, 185 F.| 64 U.S. v. Strobach, 48 F 902.: |Crary 272. 
ae s50, Nae. Let, and cert den 23 S| 65. U.-S. v. Wallace, 40 F..144, 72. U.S. v. Russell, 19 F. 591. 
Pont Wee, Jones. 82: ¥.. 482. 66. U.S. v. Strobach, 48 F. 902. 7%. See supra § 169. 
56. U.S. v. Route, 33 F. 246; u. s,|, 67 U.S. v. Strobach, supra. 74. U.S. v. Byron, 223 F. 798. 
y. Stubbs, 6 Alaska 736. ' 68 U. S. v. Coggin, 3 F. 492, 9| 75- U. S. v. Miskell, 15 F. 369. 
[a] Thus, where defendant is Biss. 416 (Rev. St. (1878) § 5438 [18 [a] Just claim.—To sustain a just 


charged with attempting to obtain 
pay and bounty by falsely represent- 
ing herself to be the widow of a sol- 
dier killed during the war, it must 
appear that defendant was not the 
widow of such soldier, and that she 
made her demand knowing this; but 
otherwise, if the claim, although 
groundless, was made in good faith, 
and in the belief that She had been 
the wife of the soldier and was his 
widow, and entitled to the pay and 
bounty due him at his death. U.S. v. 
Route, 33 F. 246. 


57. U.S. v. Christopherson, 261 F. 
225. 
[a] Thus, it is no defense that the 


army officer to whom the false claim 
was presented certified that the ar- 
ticles set out in the voucher and 
claim had been received by him in 
the quality and quantity specified. 
U. S. v. Christopherson, 261 F. 225. 


58. U.S. v. Christopherson, 261 F. 
225. 


59. Kurzrok v. U. S., 1 F.(2d) 209. 


USCA § 80], includes a false claim 
presented by a person as a pensioner, 
demanding money as a pensioner). 


[a] Thus, (1) the presentation of 
false proofs and affidavits in support 
of an application for a soldier’s addi- 
tional homestead, sworn to before a 
notary, if done wilfully and fraudu- 
lently, constitutes the offense of pre- 
senting false claim against the Unit- 
ed States, within U. S. Rev. St. § 5438 
(18 USCA 8 80). UehSi violuair,. 11/8 7B. 
98. (2) Fraudulent documents used 
in support of a fraudulent claim un- 
der Rev. St. §§ 2304, 2307 (48 USCA 
§§ 271, 278), to a soldier’s additional 
homestead right, are embraced with- 
in section 5421. 
Ct 12 230 MOS 183,158 ded. Leni. 


[b] Not limited to officers.—In- 
hibition against making false certiti- 
cate for claim against government 
applies to private individual, as well 
as official. Summers v. U. S., 11 F. 
(2d) 588 [cert den 46 S.Ct. 632, 271 
U.S. 681, 70 L.Ed. 1149]. 


69. U.S. v. Kansas Pac. R. Co., 26 


U. S. v. Davis, 34'S. 


and true claim by false affidavit is not 
within the denunciation of the stat- 


ute. U.S. v. Miskell, 15 F. 369. 
76. U.S. v. Rhodes, 30 F. 431; U. 
S. v. Miskell, 15 F. 369. 


77. U.S. v. Rhodes, supra. 
78. U.S. v. Kessel, 62 F. 59. 
79. U.S. v. Rhodes, 30 F. 481. 


so. U. S. v. Ingraham, 49 F. 155 
Daft 15 Siet. 148, Lb5) U.S] 434) (20 iine 
Bd. 213). 


[a] False papers.—Declarations 
and affidavits sworn to and signed 
were papers within the meaning of 
Act March 3, 1823, 3 Stat. 771 (18 US 
CAA os referring to false “papers.” 
ae Saav. Bickford, 24 F.Cas.No. 14,591, 
4 Blatchf. 337. 


81. U.S. v. Staats, 8 How. (U.S.) 
Aloe Garon os 


$2. Fain v. U. S., 265 E. 473. 


[a] Thus, where a _ special land 
agent knew of a departmental regula- 
tion prohibiting charges by employ- 
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Effect as Defrauding Government. 
relative to the presentation of false writings in 
support of a claim with intent to defraud,** relates 
only to defrauding the government of money.** 


[§ 171] c. False Statements. 


be under oath.®® 


[§ 172] d. Claims 
Corporation.*® 


against 


holder.’? 


ees for the use of their own automo- 
biles, and knew that he would not be 
paid if he stated the facts truthfully, 
and prepared fictitious receipts for 
the purpose of circumventing the 
rule, it was no defense that the rule 


was disregarded in practice. Fain v. 
U.S.) 26 ber. 473" 

83. See supra § 169. 

s4 U. S. vs, Myler, 27 F.Cas.No. 


15,849 (person cannot be indicted un- 
der that act for defrauding the Unit- 
ed States of a land warrant). 


85. U.S. v. Dumas, 288 F. 247. 


26. Government. owned corporation 
generally see supra §§ 78-83. 


87. Cr. .Ccode 35 as amended by 
ae Oct. 23, 1918 (18 USCA § 80). 


U. S. v. Walter, 44 S.Ct. 10, 263 
us. "18, 68 L.Ed. 137 [rev 291 F. 662). 


89. U. S. v. Walter, supra. 


so. U. S. v. Bowman, 43 S.Ct. 39, 
Bee S. 94, 67 L.Ed. 149 [rev 287 F. 
5 . 


91. See supra § 169. 


92. Ex p. Shaffenburg, 
No. 12,696, 4 Dill. 271. 


[a] Thus, a false account made 
by a marshal within the limits of 
Colorado, and presented to the court 
and approved in Colorado, and after- 
ward presented to the treasury de- 
partment in Washington, is a com- 
plete offense as to the making in Colo- 
rado, for which the offender may be 
there indicted. Ex p. Shaffenburg, 21 
F.Cas.No. 12,696, 4 Dill. 271. 


93. See Indictments and Informa- 
tions § 180. 


94 U.S. v. Corbin, 11 F. 238. 


fa] Falsity of voucher.—Count 
charging a false claim as to sale of 
coffee made to the United States held 
insufficient where voucher therein set 
forth contained no statement which 
could be basis of charge of falsity. 
U. S. v. Christopherson, 261 F. 225. 


95. U. Si ve. Corbin, 11 FY 238. 
$6. U.S. v. Corbin, supra. 


[a] Thus, (1) an indictment for 
an offense against the statute of 
March 3, 1823 (3 U. S..St. at. L. 771, c 
38 § 1; 18 USCA Sion eLor sending a 
false writing and affidavit to the pen- 
sion office, must set out the ingredi- 
ents of the offense with sufficient par- 
ticularity, that the court may know 
from the indictment whether he is to 
be tried for sending a writing, an affi- 
davit not genuine in its execution, or 
one genuine in its execution but false 
in statement, and the particular 


21 E.Cas. 


Government-Owned 
The statute also makes it an of- 
fense to present or obtain payment of a claim against 
a corporation in which the United States is a stock- 
This apphes only to such corporations 
as are instrumentalities of the government,** and, 
as thus limited, the statute is valid.®® 1 
to frauds committed on American vessels on the 
high seas or in foreign ports by American eitizens.°° 


UNITED STATES 


The statute 


[§ 173] e. Criminal Prosecutions. 
and the presenting of a false claim being separate 
offenses,®! the offense of making a false bill or ae- 
count may be prosecuted in the judicial district in 


[§§ 170-173 


The making 


which the false claim was made.?? 


It is not essential 
that false statements in support of a claim should 


Indictment. 


As in the ease of eriminal offenses 


generally,®? an indictment for an offense in rela- 
tion to the presentment of false claims against the 


It applies 


statements which are false, and that 
they are material, or judgment will 
be arrested on motion. U.S. v. Cor- 
Dini Wid 28. (2) Where it was 
charged,that defendants made a false 
elaim for furnishing cans of black 
pepper, which purported to weigh one- 
quarter of a pound each, when in 
truth they did not contain one-quar- 
ter of a pound of such pepper, the in- 
dictment Should clearly show the ex- 
act facts as they existed, and an in- 
dictment which merely alleged that 
the cans purported to weigh one- 
quarter of a pound, but did not eon- 
tain that much pepper, is defective. 
Soe Christopherson, 261 B.. 225; 


7. Ws Saver Gogein: to Hy 49. 
98. See cases infra this note. 


[a] Intent to defraud.—An indict- 
ment which charges a wilful attempt 
by defendant to obtain money from 
the United States by presenting a 
false fictitious, and fraudulent claim, 
the character of which was known to 
him, necessarily imports an intent to 
defraud the government. Bridgeman 
Ven Wise Se tt Og SOUT adam CoOnwAny Wb. 


[b] Description of document.—An 
indictment alleging the presentation 
of a false affidavit need not aver that 
the officer before whom it was taken 
was authorized to administer oaths 
as this would add nothing to the ge 
scription of the affidavit. U. S. 
Bh cana 49 Blob Latt 15. SiGt, 148, 
Lowes. 434, 39 L. Hd. 213)]. 


[c] Related circumstances.—An in- 
dictment for having fraudulently pro- 
cured payment of a reward by the 
United States for the apprehension of 
a deserter under the Selective Service 
Act, need not state the circumstances 
surrounding the presentation of the 
document or voucher which was the 
basis of defendant’s claim, or the na- 
ture of any other document accom- 
panying or supporting it. U. v. 
Downey, 257 FEF. 366. 


[d] Indictments held sufficient.— 
(1) An indictment under U. S. Rev. 
St. (1878) § 5488 (18 USCA § 80), 
which charges that defendant, for the 
purpose of obtaining the approval of 
a certain claim against the United 
States, did use a certain false vouch- 
er, described, which contained false 
and fictitious statements, well know- 
ing the same to be false and fictitious, 
charges every element of the offense 
as defined in the statute. Bridgeman 
WARIS AN OM Meets errs KONO INE wales a (OD) 
Indictment held to sufficiently show 
that services for which false claim 
was presented were performed for the 
United States as deputy marshal. U. 
S. v. Strobach, 48 F. 902. (3) Indict- 


government must set out all the ingredients of the 
offense charged,®* with certainty and precision,®® 
and with such particularity as will enable the court 
to know the particular offense charged,®°® and en- 
able defendant to prepare his defense and plead the 
judgment as a bar to a subsequent prosecution,?? 
and when it does so it is sufficient.°§ 
dictment must charge that the claim was made for 
payment or approval,®® and that it was a claim 


Thus, the in- 


ment held to set out the specific acts 
constituting the offense with suffi- 
cient particularity. U.S. v. Wallace, 
40 F. 144. (4) An indictment is suffi- 
ciently certain in alleging that such 
claim was presented to the “third 
auditor of the treasury department of 
the United States.” It need not al- 
lege that he is an officer in the civil 
service of the United States. U.S. v. 
Ingraham, 49 F. 155 [aff 15 S.Ct. 148, 
155 U.S. 484, 39 L.Ed. 213]. (5) An 
indictment. sufficiently alleges the 
place of the crime, where it charges 
that it was committed at a certain In- 
dian agency named, which is alleged 
to have been within the state and 
district where the indictment was 
found. Bridgeman v. U. S., supra. 
(6) An indictment sufficiently charg- 
es the claim or voucher, where it sets 
out the substance of the same with 
such particularity as to make any 
judgment in the case a bar to any 
subsequent prosecution for the same 
offense. Bridgeman v.. U. S., supra. 
(7) Indictment for presenting false 
claim for services held not bad in not 
stating why claim was fraudulent. 
Summers v. U. S.,.11 F.(2d) 583 [cert 
den 46 S.Ct. 632, 271 U.S. 681, 70 L. 
Ed. 1149]. (8) An indictment, under 
Rev. St. § 5438 (18 USCA § 80), for 
making and presenting to an officer 
for approval a false, fictitious, and 
fraudulent claim against the War De- 
partment of the United States for 
supplies furnished the cadet mess at 
West Point, which describes such of- 
ficer as a brigadier general in the 
army and superintendent of the Mili- 
tary Academy at West Point, and al- 
leges that he was an officer author- 
ized to approve such claim, held, on 


demurrer, to sufficiently show such 
authority. U.S: v. Branklin, 12747 
161. (9) In an indictment, under Rev. 


St. § 5438 (18 USCA § 80), for mak- 
ing and presenting to an officer for 
approval a false, fictitious, and fraud- 
ulent claim against the United States, 
which sets out the claim, showing it 
to be an itemized account, averments 
that certain sums charged therein 
“should have been” certain smaller 
sums stated sufficiently shows where- 
in the claim is false and fraudulent. 
U. S. v. Franklin, supra. (10) An in- 
dictment for transmitting forged cer- 
tificate which charges it in the words 
of the statute, and which sets forth 
the circumstances which make ‘the 
instrument the means of effecting a 
fraud, is good. Howgate v. U. S., 7 
App. DiG.. (24:7. 

99. U.S. v. Ambrose, 2 F. 764 (al- 
legation that the accused did “unlaw- 
fully make a claim against the gov- 
ernment of the United States” is in-- 
sufficient). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


A, 


§§ 173-174] 


against the United States,1 and that the act was 
done feloniously or with a felonious intent, when 
such intent is an element of the offense,? and must 
show that the officer to whom a false claim and 
voucher were presented had authority to examine and 
approve them.* Whiie it has been held that the 
indictment must allege the name of the person to 
whom the claim was to be presented,* it has also 
been held that it is unnecessary to allege to whom a 
false voucher was presented,® or in, what manner 
it was used. An indictment for transmitting a 
false document must aver that it was transmitted 
with relation to, or in support of, a claim against the 
United States, or facts from which the court can 
find that the United States could be prejudiced in 
some way thereby,’ but it need not allege that a 
false deposition was ever used, or attempted to be 
used, or set out in full the commission or authority 
of the notary to administer to the deponent, or aver 
that the claim had been presented and was pending 
before the government at the time the deposition 
was made. The indictment may include different 
false items of an account in one count.? 


UNITED STATES 


[65 C.J.] 1401 


Variance between the indictment and the proof 
with respect to a matter which is not an essential 
part of the description of the offense,1°® or a variance 
which does not prejudice defendant,!! is not fatal, 
and there is no variance as to the amount of the 
claim when the amount alleged is the sum of the 
items though the total was incorrectly stated in the 
claim,'? but a material variance is fatal.1® 


Evidence. As in other criminal prosecutions,** 
all of the elements of the offense must be proved,*® 
beyond a reasonable doubt.t® Immaterial evidence 
is properly excluded.1? 


[§ 174] 2. Penalties and Forfeitures.18 In addi- 
tion to the punishment prescribed by the statute de- 
fining the offense of making or presenting false 
claims, ete.,4® the statutes provide that the offender 
shall forfeit and pay to the United States the sum 
of two thousand dollars, and in addition double the 
amount of damages which the United States have 
sustained by reason of the wrongful act,?° recover- 
able in the courts therein specified in a suit which 


1. U.S. v. Stubbs, 6 Alaska 736. 


RUPE Sarvaustaacs.. iS low. (U.S.) 
Ade Aetna, 99. 


3. U.S. v. Christopherson, 261 F. 
220. 


4 U.S. v. Wallace, 40 F. 144. 


[a] "Title of officer sufficient.—An 
indictment which alleges that the 
claim was presented to the first audi- 
tor of the treasury, without naming 
the person who held such Office, is 
sufficient. U.S. v. Ambrose, 2 F. 764. 


5. Bridgeman v. U. S., 140 F. 577, 


we C.C.A. 145. 
6. Bridgeman vy. U. S., supra. 


TUS, eve Van. Meuyen, 62:18. 69) 
Ae Sav... eSSel, J62- F. 59: 


Ss. -U. S. v: Rhodes, 30 BF. 431. 
Se. i Va eAIDDLOSe. 2 aka 7 O64. 


10. Bridgeman v. U. S., 140 F. 577, 
(24> LOR Ope -\ yee IZ ays 


[a] Thus, (1) an allegation in an 
indictment for making and presenting 
a false claim against the United 
States of the date when the same 
was made and presented is not an es- 
sential part of the description of the 
offense, and the fact that the paper 
introduced in support of the charge 
bears a different date does not consti- 
tute a fatal variance. Bridgeman vy. 
Dee ele b dl (yale 1O.OAN 45012) 
Where an indictment against a gov- 
ernment disbursing officer for the 


falsification of his accounts charges 


that a false item in a voucher was 
written above his signature, and the 
proof shows that the item was writ- 
ten first and the signature afterward, 
there is no material variance. How- 
ACO. Va Ouse ie ADDL). Gs 21-7. 


dis ain WW ars., 265. H. A73. 


[a] Defendant was not prejudiced 
by variance between allegation of 
presentation of false claim for a spec- 
ified amount, and evidence that claim 
was for larger amount, but that 
amount alleged was false. Fain v. 
U.S., 265 F. 473. : 


[b] Variance held immaterial.—In 
an indictment for presenting false 
claim for back pay of deceased sol- 
dier, variance between allegation that 
soldier’s name was D. but that he 
Served under the name B. and proof 


that his name was B. and that he 
served under the name D. was imma- 
terial. U.S. v. Bowen, 10 D.C. 64. 


La). Summers vee Um 9.7 0Lk om.C2d) 
583 [cert den 46 S.Ct. 632, 271 U.S. 
681, 70 L.Ed. 1149]. 


13. U.S. v. Lakeman, 26 F.Cas.No. 
15,552, 2 Mason 229. 


[a] Fatal variance.—In  indict- 
ment for making false declaration as 
to employment of vessel in cod fish- 
eries for purpose of obtaining bounty, 
misstatement of tonnage of vessel 
held fatal. U. S. v. Lakeman, 26 F. 
Cas.No. 15,552, 2 Mason 229. 


14 See Criminal Law §§ 993, 1590. 
15. See cases infra this note. 


[a] Facts to be proved.—(1) In 
order to convict of the offense defined 
in U. S. Rev. St. (1878) § 5418 (18 US 
CA § 72), the jury must be satisfied 
beyond a reasonable doubt: First, 
that the time and pay-roll described 
in the indictment was a false, forged, 
and counterfeit writing; second, that 
the same was transmitted to the prop- 
er officer of the government by de- 
fendant; and third, that the false 
character of the writing was known 
by defendant at the time of the send- 
ing, and that it was sent with the in- 
tent to defraud the United States. U. 
S. v. Houghton, 14 F. 544. (2) In or- 
der to convict a person of entering 
into an agreement, combination, or 
conspiracy to cheat and defraud the 
government by obtaining or assisting 
to obtain the payment or allowance of 
any false or fraudulent claim, it must 
appear that there was an understand- 
ing between defendant and another 
person, that there was a claim to be 
presented which was false, and that 
they combined for the purpose of im- 
posing it on the government, and thus 
cheating and defrauding it. U.S. v. 
Jennison, 26 F.Cas.No. 15,475, 1 Mc- 
Crary 226. (3) In order to convict a 
person of having made a false affi- 
davit for the purpose of aiding in ob- 
taining the approval or payment of 
a false claim against the government, 
it must appear that the claim was 
false and that defendant made a false 
affidavit with knowledge of its falsity, 
and that he made such affidavit with 
the intent of aiding another in cheat- 
ing and defrauding the government. 
U. S. v. Jennison, supra. (4) To sup- 


port a conviction for making or us- 
ing a false affidavit for the purpose of 
obtaining the payment or approval 
of certain claims against the govern- 
ment, it must be shown, not only that 
the affidavit was false, but also that 
the claim, the payment of which was 
sought to be obtained by the use of 
the affidavit, was false, fictitious, or 
fraudulent. U.S. v. Miskell, 15 F. 
369. (5) By alleging that a certain 
person was not a deserter under the 
Selective Service Act, the United 
States, in a prosecution for having 
fraudulently procured a reward from 
it for apprehension of such a deserter, 
assumes the burden to show that the 
person named did not come within the 
description of a person or deserter 
for whose apprehension and delivery 
= reward was a gery payable. U.S. 
. Downey, 257 F. 366. 


16. U.S. v. Houghton, 14 F. 544. 


[a] Evidence held sufficient.—On 
trial of internal revenue agent for 
presenting false accounts of his ex- 
penses, evidence held to sustain jury 
findings that he knew they were false 
and intended to defraud the United 
Eero Kurzrok va, U:S.j01) BiG) 
209. 


[b] Evidence held insufficient to 
show either that the defendant pre- 
sented a false claim against the Unit- 
ed States, or that he presented any 
claim at the time and place charged 
in the indictment against the govern- 
ment of the United States, or that the 
claim which the indictment charges 
he did present was a false, fictitious, 
or fraudulent claim, or that it was 
presented with the intent to defraud. 
U. S. v. Stubbs, 6 Alaska 736. 


17. Fain v. U. S., 265 FE. 473. 


[a] Evidence held immaterial. 
On trial for having presented false 
and fraudulent claims for expenses, 
evidence that regulations respecting 
expenses in other departments of the 
service were disregarded in practice 
held properly excluded as immaterial. 
Fain v. U. S., 265 F. 473. 


18. Generally see Fines, Forfei- 
tures, and Penalties 25 C.J. p 1143. 
: +5) U. S. Rev. St. § 5438 (18 USCA 


20. U.S. Rev. St. § 3490 (81 USCA 
§ 231). 


1402 [65 C.J.] 
may be carried on by any person as well for himself 
as for the United States,?! but which shall not be 
withdrawn or discontinued without the previous au- 
thority or consent of the judge or district attor- 
ney;72 the one suing being entitled to one-half the 
amount of damages he shall recover and one-half the 
forfeiture, the other half going to the United 
States,?* the statutes requiring, however, that every 
such suit shall be commenced within six years from 
the commission of the act.2* The proceeding, while 
civil in form, is criminal in its nature and effect, 
and the case must be proved beyond a reasonable 
doubt.2® The person who sues represents the United 
States therein, and also in all suits and proceedings 
brought or taken in aid of an execution, or to en- 
force the judgment therein, and is entitled to con- 
trol the same;?*® and the action is a qui tam action, 
and is under the exelusive control of said prosecu- 
tor, subject to the restriction on his right to dis- 
continue the same, contained in the statute; and 


UNITED STATES 


his interest in any judgment obtained therein is hist 
absolute property, and the United States cannot 
compromise, remit, or release the same by pardon or 
otherwise.?7 Counsel retained to argue a cause pend- 
ing in the court of claims is not within the purview 
of the statute providing for civil actions against 
persons making false claims against the United 
States.28 It is also provided by statute that one who 
corruptly practices or attempts to practice any fraud 
against the United States in the proof, statement, 
or allowance of any claim, or of any part of a claim, 
against the United States, shall forfeit the same to 
the government,-® and thereunder the claimant is 
precluded from recovering on other items. of the 
account.*® The presentation of an account part 


of which is improperly and fraudulently charged 


to the United States is within this provision of the 
statute,?=! but mere discrepancies and exaggerated 
statements are not sufficient to constitute fraud. 


IX. ACTIONS AND PROCEEDINGS BY AND AGAINST UNITED STATES 
[By Dantet O. OmMER] 


[§ 175] A. Capacity of United States To Sue in 
General.32? The United States has power to sue,** 
and, in addition to ifs right to bring law actions,*° 
it may sue in equity®* or intervene in “actions brought 
by others,?* or avail itself of the remedy of earnish- 


ment. It may bring a suit for injunction;*® and, 
21. U.S. Rev. St. § 3491 (31 USCA 34. 
§ 232). 229, 13 L.Ed. 675; 
& + Q. y : How. 
§ ay U. S. Rev. St. § 3491 (31 USCA 838; Dugan v. U. 
Smee” 172, 4 L.Ed. 
23. U.S. Rev. St. § 3493 (31 USCA] Cas.No. 14,517, 1 Paine 156. 
§ 234). cases infra this section. 
24 U.S. Rev. St. § 3494 (31 USCA 35. U.S. v. Burrill, 78 A. 568, 107 
§ 235). Me. 382, Ann.Cas.1912D 512. 


(U.S.) 120, 800, 11 L.Ed. 523, 
S., 3 Wheat. (U.S.) | U. 
362; U.S. v. Barker, 24 FE. 


in some cases, may sue on an assigned claim.*® Un- 
der statute*! actions may also be brought in the 
name of the United States for the use of another,*? 
and the United States may sue as representative of 
the Indians.*® The government may bring, its ac- 
tion either in its own courts or in state courts ;** 


Cotton v. U. S., 11 How. (U.S.) | state commerce law, although none of 


U. S. v. Gear, 3); the roads were chartered by it, and it 
has no proprietary interest in them. 
S. v. Joint Traffic Assoc., 19 S.Ct. 
25, 171 U.S. 505, 43 L.Ed. 259 [rev 76 
EF. 895 at 89 F. 1020, 32 C.C.A. 49h) J? 


40. U.S. __v. Buford, 3 Pety@dss) 
12, 7 L.Ed. 585; U. S. v. Union Pae. 
Ro Go. 28 Cass ‘No. 16,598, 11 Blatehf. 


See also 


See also 


[§§ 174175 


£5. U.S. v. Shapleigh, 54 F. 126, 4 
CCA. 237 (government must show 
that defendant not only presented a 
false or fraudulent claim, but that he 
knew it to be such; and the jury are 
not warranted in inferring such 
knowledge merely from the fact that 
he acted negligently and without or- 
dinary business prudence). 


26,5 Bush vy. U4 'S.,. 23 BP. 625, 28 
Sawy. 322. 
[a] Subscription of complaint.— 


Under Oregon. civil code requiring 
complaint to be subscribed by plain- 
tiff's attorney, the complaint may be 
subscribed by the arn of the per- 
son who brings it. S. Griswold, 
26 F.Cas.No. 15,266, 5 Hae 25. 


27. U.S. v. Griswold, 24 F. 361 [aff 


30 F. 762). 
28. U.S. v. Moore, 10 D.C. 226. 
29. U.S. Rev. St. § 1086: (28 USCA 
§ 279). 


SO. mira? WS s+, CECHFLTL: 


i go a a 9 RES supra. 
Saree Lerrill ry; Ut S35 CECK.218 
(discrepancy in dates, numbers, lo- 


eations, and exaggerated statements 
in pleadings or proof are insufficient 
to sustain a plea of fraud in an In- 
dian depredation claim, as the proof 
must establish corrupt practice with 
an intent to defraud). 


33. 
183. 


Rights of action see infra | 


cases infra this section. 


[a] 
U. S. v. Burrill, 78 A. 568, 107 Me. 382, 
Ann.Cas.1912D 512. 


36. The Falcon, 19 F.(2d) 1009; 
U. S. v. Bighorn Sheep Co., 9 F.(2d) 
192; U.S. v. Shelby Iron Co., 4 F.(2d) 
829 [rev on other grounds 47 S.Ct. 515, 
213° TESS TL 74 Bids (81) s) Wes. ve 
Diamond Coal & Coke Co., 254 FE. 


266, 165 C.C.A. 554 [rev on other 
grounds 41 S.Ct. 335; 255 U.S. 323, 
65 L.Ed. 660];.U..S. v- Board -of 


Com’rs of Osage County, Okla., 254 F. 
570, 166 C.C.A. 128 [rev on other 
grounds 40 S.Ct. 100, 251 U.S. 128, 64 
L.Ed. 184]; U. S. v. Midway Northern 
Oil Co., 232 F. 619. See also cases in- 
fra this section. 


37. Ballaine v. R. Co., 
694. 


38.. U. S.-.v. Murdock, 18 La.Ann. 
305, 89 Am.S.R. 651. 


39. U.S. v. Joint Traffic Assoc., 19 
S.Ct. 25, -171,.U.8S. 505,43 L. Bids 7259 
[rev 76 F. 895]; In re. Debs, 15 S.Ct. 
900, 158 U.S. 564, 39 L.Ed. 1092. 


{a] Applications of rnule.—(1) The 
United States may properly appear as 
complainant in a bill to remove and 
enjoin obstructions to highways used 
in interstate commerce and in the 
transportation of mail. In re Debs, 
15 S.Ct. 900, 158 U.S. 564, 39 L.Ed. 
1092. (2) The United States can sue 
to enjoin an association of railroads, 
alleged to be illegal under the inter- 


5 Alaska 


Forcible entry aud detainer.— 


385 [aft 98 U.S. 569, 25 L.Ed. 143]. 


{a] Thus (1) in England, any in- 
strument or claim, although not nego- 
tiable, may be assigned to the king, 
who can sue on it in his own name. 
The same effect would be given to an 
assignment to the government of this 
country (U. S. v. Buford, 3 Pet. (U.S.) 
12, 7 L.Ed. 585); (2) but the United 
States cannot maintain an action in 
its own name against A to recover a 
debt which he may owe to B (U. S. v. 
Union Pac. R. Co., 28 F.Cas.No. 16,598, 


11 Blatchf. 385 Laff 98 U.S. 569, 25 L. > 


Ed. 143]). 
41. See statutory provisions. 


42. Sayre & Fisher Co. v. Griefen, 


60 A. 513, 72 N.J.Law 1. 


[a] Laborers 
may bring suit on a public works 
contractor’s bond, suing in the name 
of the United States for their own 
use. Sayre & Fisher Co. vy. Griefen, 
60 A. 518, 72 N.J.Law 1. 


[b] 
been construed as not conferring such 
power. U. v.-Union Bank, 8 La. 
Ann. 388. : 


Uso plaintiff generally see Parties 


§§ 48-63. 


43. Folk v. U. S., 233 F. 177, 147 
G.G.A. 183. 


44. Cotton"v. U:.S.,, 1) How 5 Gus 
S.) 229, 13 L.Ed. 675; Sayre & Fisher 
Co. v. Griefen, 60 A. 513, 72 N.J.Law 
1. See also cases infra this note. 


For later.cases, developments and changes in the law see Annotations, same title and section number. 


and materialmen 


However, some statutes have 


§§ 175-176] 


but it is ordinarily subject to the same rules which 
are applicable to other litigants,#® with the excep- 
tion of such defenses as laches and limitations,*® 
and is bound by the court’s decision.47 
must conform to court rules*® and is bound by equity 
When coming into 
a court of equity, it should do equity®® and must 
show equity in its favor;*! and equitable principles 


rules, just as other litigants.*® 


UNITED STATES 


Thus it 


will not be applied to frustrate the purpose of laws 


or thwart public poliey.°? 


[a] Applications of rule.—(1) The 
court affirmed a judgment in trespass 
in action originally commenced in a 
state court and thereafter removed to 
the federal court, and said although, 
as a sovereign, the United States may 
not be sued as a corporation or body 
politic, they may bring suit to enforce 
their contracts and protect their prop- 
erty in the state courts or in their 
own tribunals administering the same 
laws, and as an owner of property in 
almost every state of the Union they 
have the same right to have it pro- 
tected by the local Jaws that other 
persons have. Cotton v. U. S., 11 
How. ¢U:S.)) 229, 13 ld... 675... (2) 
United States may appear in state 
court to protect its rights in pending 
Suit. Merryweather v. U. S., 12 F. 
Gad): 407: (3) United States has 
right, as sovereign, to resort to its 
own courts for relief in proper cases, 
subject only to self-imposed statutory 
restrictions. . v. McIntosh, 57 
Bia)! 573: 


[b] Actions for debt.—(1) In an 
action for debt the national govern- 
ment can sue in a state court, the 
same as a state or other body politic 
may. U. S. v.:Graff, 67 Barb. (N.Y.) 
304, 4 Hun 634; U. &. v. Davy, Brayt. 
(Vt.) 146. (2) The United States may 
sue its debtor in any court of law ‘hav- 
ing jurisdiction of the subject matter. 
Johnston v. Stimmel, 89 N.Y. 117, 14 
N.Y.Wkly.Dig. 470 [aft 26 Hun 435). 


[c] Jurisdiction of federal courts. 
—Where a statute making provision 
for suits by the United States does 
not designate the tribunal in which 
they shall be instituted, when brought 
in a federal court, they fall within the 
general grant of jurisdiction found 
in Judiciary Act, Aug. 13, 1888 (25 
WersuSt. at Lb, 433, c 866 § ou and are 
subject to the limitations therein ex- 
pressed. U. S. v. Northern Pac. R. 
Co., 120 F. 546 [rev on other grounds 
134 F. 715, 67 C.C.A. 269]. 


45. Luckenbach S. S. Co. v. The 
Thekla, 45 S.Ct. 112, 266 U.S. 328, 69 
L.Ed. 313 [answering certified ques- 
tions 295 F. 1020]; O’Brien v. U. &S., 
51 F.(2d) 674; Ladd & Tilton Bank Vv. 
Wists:,030. By (24) 334; Shooters Island 
Shipyard Co. v. Standard Shipbuilding 


Corporation; 4293. F.. 706;..U.. S._ v, 
Dominion Oil Co., 241 F. 425; Folk v. 
WW. 53S.,4 233%, B. 177, 147. C.C.A. 183; 


Walker v. U. S:, 139 F. 409 (aff 148 F. 
10227 79 <C/C.A. 392]; U.S. v. Detroit 
Timber, etc., Co., 124 F. 393 [rev on 
_other grounds in 131 F. 668, 67 C.C.A. 
1 (aff 26 S.Ct. 282, 200 US. 321, 50 
L.Ed. 499)]; U. S. v. Fletcher Sav- 
ings & Trust Co., 151 N.E. 420, 197 
Ind. 527; Lynch RC: SO lee 1095, 
13 Okl. 142. See also cases infra this 
_ section. 


[a] Statement of rule.—(1) When 
the United States sues or consents 
to be sued, even in itS own courts, 
it becomes a litigant, and is to be 
treated like any other litigant, except 
where it has otherwise provided by 
law. Central Trust Co. of New York 


It has the same right as 
a private owner to sue to protect its property from 
injuries,®* and is entitled, for the protection of its 


v. Treat, 192 F. 942. (2) When the 
sovereign comes into court to assert 


a pecuniary demand against the citi-: 


zen or subject, the court has author- 
ity and is under duty to withhold re- 
lief to the sovereign, except upon 
terms which do justice to the citizen 
or subject, as determined by the juris- 
prudence of the forum in like subject- 
matter between man and man. U. S. 
v. Walker, 148 F. 1022, 79 C.C.A. 392. 


[b] Equity cases.—(1) The United 
States have no more rights, so far as 
equitable jurisdiction is concerned, 
than private citizens. U.S. v. Board 
of Com’rs of Osage County, Okl., 254 
FE. 570, 166 C.C.A. 128 [rev on other 
grounds 40 S.Ct. 100, 251 U.S. 128, 64 
L.Ed. 184]; U. S. v. Midway North- 
ern. Oil Co., 232 F. 619. (2) Claims 
and rights of sovereignty submitting 
itself to jurisdiction of court of 
equity are adjudicable by rules ap- 
plicable to private parties. The Fal- 
con, 19 F.(2d) 1009. (3) The equita- 
ble claims of a state or nation appeal 
to the conscience of a chancellor with 
no greater or less force than would 
those of a private citizen under like 
circumstances; and, barring the effect 
of mere delay, they are judicable ina 
court of chancery, to whose jurisdic- 
tion the state or nation submits them 
under the rules applicable to private 
citizens. 
Coke Co., 254 F. 266, 165 C.C.A. 554 
[rev on other grounds 41 S.Ct. 335, 255 
U.S." 3235, 65) bd.» 660]. (4) The 
United States government, when it 
seeks to assert rights to property, 
comes into equity in Same manner as 
other suitor. U.S. v. Shelby Iron Co., 
4 F.(2d) 829 [rev on other grounds 47 
SiCte rol Oy clo Wos Ole Gl pie de weds 
(5) Rules of law governing equity 
suits by private litigants apply to 
United States. U.S. v. Bighorn Sheep 


CosIoEa ye L9.2. 
46. See infra § 194. 
47. Johnston v. Stimmel, 89 N.Y. 


117, 14 N.Y.Wkly.Dig. 470 [aff 26 Hun 
435]. 


48. In re Minot Auto Co., 298 F. 
853. 

49. Kandle v. U. S., 4 F.(2d) 183. 

502. Un. (Sy rve whiter 27" F661 Ne9 
Sawy. 125 [appeal dism 122 U.S. 647, 


30 L. ina. TOMA 


51. U. S. v. Fletcher Savings & 
Trust SCOn tolomNemr aa.) Loe slid. 
Bais 

52. Pan-American Petroleum & 


Transport Coviv. Us Ss 47-S:Ch. 416; 
273 U.S. 456,71 L.Ed. 734 [aff 9 F. (2d) 
761 (aff in part and rev in part 6 F. 
(2d) ao 

53, S. v. Tygh Valley Land, 
etc., oe ‘76 F. 693. 


54. U.S. v. Holmes, 105 F. 41 [rev 
on other grounds 118 F. 995, 55 C.C.A, 
489]. 

55. LORY LoS 62 


Pooler v. U. S., 
CONG LNG CHEE 


[a] Thus the right of the United 


U. S. v. Diamond Coal &| 
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property, and without express legislative authority, 
to all civil remedies given to individuals in its 
courts,°* any right to sue given by statute being 
simply ecumulative.®® 
United States to maintain an action in respect to a 
governmental matter cannot be affected by a state 
enactment requiring a notice to be given or demand 
made as a condition precedent to suit.°* 


However, the right of the 


[§ 176] B. Liability and Consent of United States 
To Be Sued®*—1. In General. The United States 
can only be sued by its own consent’® clearly given 


States to sue for recovery of money 
obtained from it by means of a fraud- 
ulent claim is one existing at com- 
mon law, and the remedy by penal 
suit given by statute is cumulative, 
and not exclusive. Pooler v. U. S., 127 
WA 519,562, ©:CrAy oka. 


56. McKnight v. U. S., 1380 F. 659, 


§. | 65 C.C.A. 87. 


OMe 
ppg hd? by it see infra §§ 


In respect to vessels owned 
184- 


58. U.S.—State of North Bea e 
ex rel. Lemke v. Chicago N. ; 
Co., 42 S.Ct. 170, 257 U.S. 485, 66 LAB, 
329; Turner ww) UWS S:,739 S.Ct. 109, 
248 U.S. 354; 62 L.Ed. 291 [aff 51 Ct. 
Cl. 125]; Stanley v. Schwalby, 16 S. 
Ct, 754, 162 U.S..255;)- 40, Lids 960; 
U.S. v. Gleeson, 8 S.Ct. 502, 124 U.S. 
255, 31 L.Ed. 421; U.S. v. Lee, 1 S.Ct. 
240, 106 U.S. 196, 27 L.Ed. 171; Carr v. 
UsS., 98 U.S; 433; 25. Libba. 2093) eal 
Ve Ue So, 49 SHiow. 386,513 LAM de ts bea nue 
S. v. Clarke, 8 Pet. 436, 8 L.Ed. 1001; 
Kelley-: vi U.-1837 /759 SEV @a aia 
Czieslik.v.. Burnet, 57 .F.(2d) 715; 
Monarch Mills v. Jones, 56 F.(2d) 180 
Laff 59 F.(2d) 502]; Bartlesville Zinc 
Co. v. Mellon, 56 F.(2d) 154 [cert den 
53. (S. Cts) 287 U.S. 602,77 L.Ed. —]; 
Bi ost Ay. ‘Tillinghast, 55 F, CZA)-27 9 
Lindgren v. U. S. Shipping Board 
Merchant Fleet Corporation, 55 F.(2da) 
117 [cert den 52 S.Ct. 499, 286 U.S. 
542, 76 L.Ed. 1280]; Mara v. U. S., 
54 F.(2d) 397; Renfrew Mfg. Co. v. 
U. S., 53 F.(2d) 404; U.S. v. Turner, 
47 F.(2d) 86; U. S. v. Burleyson, 44 
F.(2d) 502; Connell v. Hopkins, 43 F. 
(2d) 773; Shealy v. U. S.,. 37 F.(2d) 
918; Oak Worsted Mills v. U. S., 36 
F.(2d) 529 [new trial den 38 F.(2d) 
699), certcer, 50 °S.Ct7465,.281) US. TET 
74 L.Ed. 1136, and aff 51 S.Ct. 186, 282 
U-S) 409). 75 L.Ed. 415]; Ritter v. U. 
S:, 280 BE. (2a) 265 [aff 19 F. (2d) 251]; 
Maryland Casualty Co. v. Charleston 
Lead Works, 24 F.(2a) 836; James 
Howden & Co. y. Standard Shipbuild- 
ing Corporation, 17 F.(2d) 530; Sultz- 
bach Clothing.Co.' v. U. S., 10° Ri@d) 
863; Oliver American Trading Co. v. 
Government of U. S. of Mexico, 5 F. 
(2d) 659; U. S. v. Mayse, 299 F. 860 
[aff 5 F.(2d) 885 (cert den 46 S.Ct. 
LObS 2697 OLS 580, 0 dena. aed 2 mie 
The Isonomia, 285 F. 516; Covey v. 
U. S., 2638 F. 768; Jacob Hoffman 
Brewing Gow. McElligott, 259) Bebe, 
170 C.C.A. 487 [mod 259 F. 321]; U. Ss 
v. Samples, 258 F. 479 [aff sub nom. 
State of Missouri v. Holland, 40 S.Ct. 
382, 252 U.S. 416, 64 L.Ed. 641, 11 A.L. 
R. 984]; The Thomas A. Scott, 90 F. 
746; Davis v. U. S., 67 Ct.Cl. 6438. 


Ala.—Lynn v. Mellon, 114 So. 680, 
217 Ala. 75; Moon v. Hines, 87 So. 
6035.7 205)" Ala... 3555) 13) -ALE Re 10207 
Ferris Vv. Montgomery Land, ete., Co., 
ee 607, 94 Ala. 557, 33 Am.S.R. 


Conn.—Davis v. Naugatuck Valley 
Crucible Co., 130 A. 162, 103 Conn. 36. 


D.C.—Zink v. Black Star Line, 57 
App.D.C. 114, 18 F.(2d) 156 [cert den 
48 §.Ct 20/9275" U.S 527, V2 Gaia! 
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by legislative act.5° 
ceeded against ;°° 


the litigation, the same as would 
individual.®? 


408]; Philadelphia Co. v. Dickinson, 
33 App.D.C. 338 [aff Philadelphia Co. 
v. Stimson, 32’'S.Ct. 340, 223 U.S. 605, 
56 L.Ed. 570]. 


Me.—Brooks Hardware Co. v. Greer, 
Ares 889, 111 Me. 78, 46 L.R.A.N.S. 


Mass.—West v. New York, N. H. & 
H.R: Co!, 123 N-H. 621, 233 Mass. 162; 
Public Service Commission v. New 
England Telephone & Telegraph Co., 
122 N.E. 567, 232 Mass. 465, 4 A.L.R. 
1662 [cert gr 39 S.Ct. 389, 249 U.S. 
597, 68 L.Ed. 795, ann aff 39 S.Ct. 511, 
250 U.S. 195, 68 L.Ed. 934]. 


Mont.—Pierson v. Davis, 224 P. 235, 


70 Mont. 106; Vassan v. Northern 
PACAER Ym COnmeed) Es 1069, 69) Mont: 
305. 


N.Y.—Saranac Land & Timber Co. 
v. Roberts, 88 N.E. 753, 195 N.Y. 303; 
Benner v. Atlantic Dredging Co., 31 
N.E. 328, 134 N.Y. 156, 30 Am.S.R. 
649, 17 L.R.A. 220. 


Or.—Goldsmith v. Revenue Cutter, 
6 Or. 250. 


Pa.—Atlantie Refining Co. v. U. S., 
28 Pa.Dist. 586. 


Philippine—Tan Te v. Bell, 27 
Philippine 354. 
Porto Rico.—Monagas v. Lieberth, 


1 Porto Rico F. 315. 


Wis.-—State v. Wisconsin Telephone 
Co., 172 NW. 225, 169 Wis. 198. 


fa] Statement of rule. — The 
United States cannot be sued either 
by a private individual or by a state 
without its consent, which must be 
evidenced by an act of congress. Gov- 
ernment officers cannot waive its 
privilege in that respect. U. S. v. 
New York & O.S. S. Co., 216 F. 61, 132 
CGA. 305: [cert gr 35 S.Ct. 417, 238 
U.S. 616, 59 L.Ed. 1491, and dism 35 
S.Ct. 794, 238 U.S. 646, 59 L.Ed. 1504]. 


[b] Sovereign not suable.—(1) 
Suit cannot be maintained against the 
United States; it being a sovereign. 
Commonwealth Finance Corporation 
v. Landis, 261 F. 440. (2) Sovereign- 
ty of: United States raises presump- 
tion against suability. Eastern 
Mranspw COsvVa Was. (46 Sot, 2o9 oe 
LWSs Ol Gy YF Maw Ye Fie 875 (3) 2the 
United States acts in a dual capacity 
as a sovereign and as a body politic 
or corporate, and in its sovereign 
capacity it cannot be sued, following 
the common-law doctrine that suit 
will not lie against the crown. U.S. 
v. Burrill, 78 A. 568, 107 Me, 382, Ann, 
Cas. 1912D 512. 


el rn partition proceedings, 
where it is alleged and proven that 
the United States has an ‘interest in 
the land, there can be no partition 
unless the United States consents to 
become a _ party. Ferris v. Mont- 
gomery Land, etc., Co., 10 So. 607, 
94 Ala. 557, 33 Am.S.R. 146. 


{d] In Hawaii a suit could not be 
instituted against the government, 
without the permission of the king 
in privy council. Cuthbert v. Govt., 
1 Hawaii 266. 


59. U.S.—Morrison v. Work, 45 S. 
Ct. 149, 266 U.S. 481, 69 L.Ed. 394 [aff 
53 App.D.C. 30, 290 F.. 306]; Stanley 
v. Schwalby, 16 S.Ct. 754, 162 U.S. 


Nor ean its property be pro- 
but where the United States ae- 
quires property from a party to a pending suit, its 
rights in such property are subject to the result of 


UNITED STATES 


established.*? 
be those of an 


The consent may be by general or spe- 


255, 40 L.Ed. 960; 
Wall. 484, 18 L.Ed. 920, 3 Ct.Cl. 454, 
(he KOVAC OSS) S60 Saye OG Sie) Jalon, 
386, 13 Ed. 185; Us S. v. Clarke,>8 
Pet. 436, 8 L.Ed. 1001; U.S. v. Bea- 
man, 61 F.(2d) 493; U. S. v. Turner, 
47 F.(2d) 86; Gherwal v. U. S., 46 F. 
(2d) 998; Burlingham v. U. S., 34 F. 


(2d) 881; Welch v. Hamilton, 33 F. 
(2d) 224; Schroeder v. Davis, 32 F. 
(2d) 454; Mahoning Coal R. Co. v. 


U. S., 28 F.(2d) 917; Hudson Trading 
Co. v. U. S., 28 F.(2d) 744; Bielecky v. 
U. S., 26 F.(2d) 746; U.S. v. Deasy, 
24 F.(2d) 108; Haight v. U. S., 20 F. 
(2d) 245 [aff 22 F.(2d) 367]; Schwab 
v. U.S., 17 F:(2d) 343. Liberty Mut: 
Ins. Co. v. Johnson Shipyards Cor- 
poration, 6 F.(2d) 752 [aff 300 F. 952, 
and aff sub nom. Stripe v. U. S., 46 S. 
Ct 182,269 US: 503,270 LW. 3779's 
Puget Sound Stevedoring Co. v. U. S., 
280-7513) Covey v. U. S., 263 BF.) 768. 


Ala.—Moon v. Hines, 87 So. 603, 205 
Ala. 355; 13 VAL: Re 1020. 


D.C.—Flint River & N. E. Conve 
Mellon, 58 App.D.C. 35, 24 F. ba 610 
[foll Ft. Smith, S. & R. TERA aC OF, 
Mellon, 58 App.D.C. 38, 24 F.(2d) 613]. 


Idaho.—Pioneer Irr. Dist. v. Ameri- 
can Ditch Ass’n,—1, P.(2d) 196,50 
Idaho 732. 


N.J.—Cowperthwaite v. Wallworth, 
149 A. 353, 105 N.J.Eq. 657. 


N.Y.—Johnston v. Stimmel, 89 N.Y. 
117, 14 N.Y.Wkly.Dig. 470 [aff 26 
Hun 435]; Little Falls Fibre Co. v. 
Henry Ford & Son, 217 N.Y.S. 534, 127 
Misc. 834 [mod on other grounds 229 
N.Y.S. 445, 223 App.Div. 559 (aff 164 
N.E. 558, 249 N.Y. 495 [cert gr 49 S.Ct. 
348, 279 U.S. 829, 73 L.Ed. 980, and aff 
eae 140, 280 U.S. 369, 74 L.Ed. 


Or.—Goldsmith v. Revenue Cutter, 


6 Or. 250. 

Tex.—Davis v. Young, (Civ.App.) 
248 S.W. 409. 

[a] Congress has authority to pre- 


scribe conditions on which United 
States may be sued. Bankers’ Reserve 
Mite Cove U.S... 42 aC2ZG)) slopeert 
den SINS. CEy Ti ieoe BOr Soe sGlee ioe hr 
Ed. 769]; Avtna Life Ins. Co. v. Hat- 
on, 40: F.(2d) 965 [rev on other 
grounds 43 F.(2d) 711 (cert den 51S. 
ClO San WES. Sole pCO ude 782)ihe 
Hacker v. U. S., 16 F.(2d) 702; Moy- 
ers v. City of Memphis, 186 S.W. 105, 
135 Tenn. 263. 


[b] Congress can create liability 
on part of government, where no legal 


liability exists. Garrett v. U. S., 70 
Ct.Cl. 304. 
[ec] Designation of court.—Con- 


gress has the power, not only to say 
in what kind of cases the United 
States may be sued, but in what court 
the suit may be _ brought. Henry 
Kaelin ‘& Son v.. Ue S:, 290 EB. 242; 
The Isonomia, 285 F. 516. 


[d] District attorney’s appearance 
insufficient.—Appearance by district 
attorney in suit against Unit_d States 
to quiet title to land did not confer 
consent of government to decree. U. 
S. v. Turner, 47 F.(2d) 86. 


60. U. S.—The Thomas A. Scott, 
90 F. 746. 


Ala.—Moon v. Hines, 87 So. 603, 205 
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cial act,®2 and the absence of an appropriation con- 
stitutes no bar to the recovery of a judgment in 
cases where the liability of a government has been 
The case must be clearly within the 
statute,®+ and the conditions imposed by congress 


WigS- vee Tillow, 6) Alas 355, 138eAe las 0Z0: 


D.C.—Walker v. Ford, 50 App.D.C. 
225, 269) Bs io: lides 


La.—U. S. v. Murdock, 18 La.Ann. 
305, 89 Am.D. 651; Orleans Nav. Co. 
v. Amelia, 7 Mart. 632, 12 Am.D. 516. 


Or.—Goldsmith v. evened Cutter, 
6 Or. 250: 


See also infra § 187. 


[a] Wnited States vessels.—(1) A 
vessel of the United States cannot be 
seized to compel payment of toll (Or- 
leans Nav. Co. v. Amelia, 7 Mart. 
(La.) 632, 12 Am.D. 516); (2) or ina 
libel to ‘recover compensation for 
salvage services (The Thomas A, 
Scott, 90 F. 746); (3) and, after the 
seizure of a vessel of the United 
States, the officers of the United 
States may come into court to demand 
restoration of the property Seized, 
without thereby giving jurisdiction 
of the claim against the United 
States (Orleans Nav. Co. v. The 
Amelia, supra). 


[b] United States as attaching 
creditor.— Where the attaching credi- 
tor is the United States, however, the 
rule that property in the possession 
of an officer of the United States as 
such cannot be attached by an officer 
of the state court does not apply. U. S. 
¥. pe, 18 La.Ann. 305, 89 Am. 


61. Ward v. Congress Constr. Co., 
99 F. 598, 39 C.C.A. 669. 


62.. Cross wv. U) S., 14)-Wall) Ges) 
479, 20 L.Hd.°721, 8 Ct.Cl. tf Frew b1@e 
Cl., 88]; Watts v. U..S.,.123 Boos: 


63. Winchester, etc., R. Co. v. U. 
S., 27 Ct.Cl. 494 [rev on other grounds 
16 SiCcir 9935) LOSS WSs at ae 41 L.Ed. 
145, 31 Ct.cl. 450]; Parsons V2 333 
a aes 246; Briggs Vv. U.S.) los@e 

. 48. 


[a] Action for reward.—The fact 
that a reward awarded by the com- 
missioner of internal revenue with 
the approval of the secretary of the 
treasury cannot be paid at the treas- 
ury, because the appropriation out of 
which it should have been paid has 
lapsed, constitutes no defense to a 
suit in the court of claims; and this, 
although a statute limited the total 
expenditure to the amount appro- 
priated. Briggs: 'v.. U. S., 15 CtCieass 


64. U.S. v.. Michel, 51 S.Ct. 234) 
282 U.S. 656, 75 L.Ed. 598 [rev 37 F. 
(2d) 38, and cert gr 50 S.Ct. 410, 281 
U.S. 714, 74 L.Ed. 1135]; Bastern 
Transp. Co. v..U. 'S., 47°SiCtezsOeezie 
U.S. 675, 71 L.Ed. 472; Renfrew Mfg. 
Co. vir, UU. Sy,. 53 "EN da) -404eavera 
Wrecking Co. vy. U.S." 202) eho ia. 
Banco Mexicano de Commercio e In- 
dustria v. Deutsche Bank, 53 App.D. 
C. 266, 289 F. 924 [aff 44 S.Ct. 209, 263 
U.S. 591, 68 L.Ed. 465]; Swiss Nat. - 
Ins. Co. v. Miller, 53 App.D.C. 173, 289 
F. 571 [aff 45 S.Ct. 2138, 267 U.S. 42, 
69 L.Hd. 504). 


[a] Construction favorable to gov- 
ernment.—Doubt regarding construc- 
tion of provisions of statute granting 
jurisdiction against public vessels 
theretofore denied is resolved in favor 
of government. Phalen v. U. S., 32 
E.(2d) 687. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in authorizing the action must be strictly followed.®*® 
Consent to be sued in admiralty does not give con- 
The United States 
ordinarily does not consent to be sued in the court 
Where the United States voluntarily 
submits itself to the jurisdiction of a court by in- 


sent to be sued in a law action.®® 


of a state.%7 


UNITED STATES 


stituting a civil action therein, it may be subject- 


65. .U.S.—Miller v. U. S., 57 F. 
(2d) 889; Monarch Mills v. Jones, 
56 BH. (2d)) 180) [afl 59 .B. (2a), 502); 
U. S. v. Turner, 47 F.(2d) 86; Connell 
v. Hopkins, 43 F.(2d) 773; Aladdin 
Co. v. Woodworth, 43 F.(2d) 150; 
Shealy v. U. S., 37 F.(2d) 918; Hudson 
Trading—Co. v.. U. S.; 28 Bi (ad) 744; 
Puget Sound Stevedoring Co. v. U. 
S., 287 F. 751; The Isonomia, 285 F. 
516; Treat v. Farmers’ Loan & Trust 
Co: Loork. 1760, 108 CCA. 93. [aff 1 71 
F. 301, and 171 F. 302]. 


D.C.—Flint River & N. 

Mellon, 58 App.D.C. 35, by EF. ba) 616 
{foll Ft. Smith, S. & Rete Coun: 
Mellon, 58 App.D.Cc. 38, 24 F.(2d) 613]; 
U. S. ex rel. Rauch v. Davis, 56 App. 
D.C. 46, 8 F.(2d) 907 [cert den 46 S.Ct. 
352, 270 U.S. 6538, 70 L.Ed. 782]; Banco 
Mexicano de Commercio e Industria 
v. Deutsche Bank, 53 App.D.C. 266, 
289 F. 924 [aff 44 S.Ct. 209, 263 U.S. 
591, 68 L.Ed. 465]. 


Mont.—Vassau v. Northern Pac. Ry. 
Co., 221 P. 1069, 69 Mont. 305. 


Okl.—Davis v. Griffith, 229 P. 499, 
103 Okl. 137. 


S.C.—Moss v. Davis, 137 S.E. 442, 
139 S.C. 101. 


Tex.—Davis v. Crossman, (Civ. 
App.) 249 S.W. 540. 

Va.—Bailey v. Hines, 109 S.E. 470, 
131 Va. 421. 

{a] Thus (1) limitations placed 


upon government’s permission to be 
sued are not mere statutes of limita- 
tion, but conditions precedent to right 
to sue. Bartlesville Zine Co. v. Mel- 
Jon, 56 F.(2d) 154 [cert den 53 S.Ct. 
8]. (2) If the United States gives 
consent to issuance of process against 
it, provided process issues within a 
limited time this limitation is strictly 
a condition of the remedy given, and 
not a statute of limitation. Mill 
Creek & Minehill Nav. & R. Co. v. 
Ui s., 246 58. 1013 faff.40 S:Ct, 118, 
251 U.S: 539, 540, 64 L.Ed. 404]. (8) 
Sovereignty may provide for proce- 
dure in suits authorized against ‘it- 
self. Allen vy. U. S., 10 F.(2d) 807. 


66. Independent Casing & Supply 
vee v. Roosevelt S. 8S. Co., 44 F.(2d) 


67. Stanley v. Schwalby, 16 S.Ct. 
754, 162 U.S. 255, 40 L.Ed. 960; Moon 
v. Hines, 87 So. 603, 205 Ala. 355, 13 
A.L.R. 1020; Obrecht v. Vinyard, 414 
A. 168, 12 Del.Ch. 350; Petition of Al- 
brecht, 9338 N.Y.S. 383, 225 App-Div. 
42 Lait 23.0 N.Y.S. 543, 1322-Mise’ 713, 
andvatiel 71 NE. 772, 258) NX. 5371. 


[a] Statement of rule.—The fed- 
eral statute permitting suits against 
the United States does not apply to 
a suit ina state court. Obrecht v. 
Vinyard, 114 A. 168, 12 Del.Ch. 350. 


[b] Power of state.—No state can 
pass a law which would make the gov- 
ernment suable in the state courts 
without its voluntary appearance as a 
party litigant. Moon v. Hines, 87 So. 
603, 205 Ala. 355, 138 A.L.R. 1020. 


68. U. S. v. American Surety Co., 
PORE OLS: 


69. See supra this section. 
70. See cases infra this section. 
Actions: 


/ 


Against officers or agents see infra 
§ 178. 


By aliens see-infra § 180. 
By states see infra § 179. 


Not sounding in tort see infra § 177. 


Where vessel government owned or 
controlled see infra § 185. 


71. Renfrew Mfg. Co. v. U. S., 53 
F.(2d) 404; Gherwal v. U. S., 46 F. 
(2d) 998; Bennett Day Importing Co. 
v. U. S., 8 F.(2d) 83; Rosenberg Bros. 
& Co. v. U. S. Shipping Board Hmer- 
gency Fleet Corporation, 295 F. 372; 
National Casket. Co. v. U. S., 263 F. 
246. See also cases infra this section. 


[a] Thus, it has been held that the 
United States cannot be sued: (1) For 
compensation for injury to an em- 
ployee. Silva v. U. S., 292 F. 464. (2) 
For damages arising from the wrong- 
ful use of a patented invention. 
Schillinger v. U. S., 15 S.Ct. 85, 155 
U.S. 163, 39 L. Hd: 108, 30 Ct.Cl. 480. 
(3) For injuries due to the fall of an 
elevator in a government building. 
Bigby v. U. S., 23 S.Ct. 468, 188 U.S. 
400, 47) Linid) 15195 2 (4) Por loss, of 
imported goods while being trans- 
ported from the ship to appraisers’ 
warehouse by government contractor, 
except in so far as provision for such 
a proceeding is provided by the ju- 
risdiction conferred on the court of 
claims, U. S. ex rel. Matthews v. 
Massachusetts Bonding & Insurance 
Co., 202 N.Y.S. 867, 207 App.Div. 619 
[rev on other grounds 144 N.E. 631, 
238 N.Y. 334 (rearg den 147 N.E. 172, 
239 N.Y. 507)... @)" Hor Seizure “of 
buildings owned by a private citizen. 
Hangtfond ve. Ul Si,101 OSy 341 25s. 
bd. LOL; 1s Cuclis63s2e) Pigrott "y. 
Rex, 53 Can s-C. 626; (6) Bor tort, 
misconduct, malfeasance, or laches of 
officers or employees. Keokuk & 
Hamilton Bridge Co. v. U. S., 43 S.Ct. 
3%, 260 U.S. .125, 60 lds 165) part 55 
Ct.Cl. 480]; Bussey v. U.S., 41 F.(2d) 
415; Sultzbach Clothing Co. v. U. S., 
10 F.(2d) 3638. (7) Kor use and oc- 
cupation of land for a lighthouse. 
Ai VawO.S.,0 13) StOG.5 LOAM 249 U.S: 
, 37 L.Ed. 862. (8) And it has been 
held that it cannot be sued by minor- 
ity stockholders to recover corporate 
property transferred to it (Leather v. 
White, 296 F. 477 [aff 45 S.Ct. 194, 
266 U.S. 592, 69 L.Ed. 457]) (9). or 
to quiet title against United States 
and others (Welch v. Hamilton, 33 F. 
(2d) 224). 


[b] But suit may be maintained, 
it has been held, against United States 
for cable company’s failure to trans- 
mit message. Heil v. U. S., 273 F. 
729. 


72. Sack v. Davis, 139 N.E. 819, 245 
Mass. 114. 


[a] Consent necessary.—The fed- 
eral government, being in complete 
control of a railroad, under statute, 
and the president’s proclamation of 
December 26, 1917, cannot be im- 
pleaded in any court of the country 
for injuries caused by the operation 
of such railroad, except to the ex- 
tent and on the terms to which it-has 
consented. Keegan v. Director Gen- 
eral of Railroads, 137 N.E. 341, 243 
Mass. 96. 


[b] Suit maintainable.—(1) Right 
of carriers to reasonable compensa- 
tion for transporting mail may be en- 
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ed to equitable proceedings of a summary charac- 
ter with reference to the subject-matter.** 
plying rules above stated,*® the courts have passed 
on the question of whether the United States can be 
sued, in numerous eases’? involving a variety of sub- 
ject-matter,71 including railroads‘? and shipping,‘? 


In ap- 


forced by action against United States 
for compensation, where immunity is 
waived. U. S. v. New York Cent. R. 
Co:, “49 S.Ct) 260; 279 1U.S5 Toone: 
Ed. 619 [aff 65 Ct.Cl. 115, and Nevada 
County Narrow Gauge R. Co. v. U. 
Si) 65 Cech, 3271.2 (2) > Milabilityor 
Panama Railroad Co. held not affect- 
ed by fact that United States is sole 


stockholder. Panama R. Co. v. Min- 
nix, 282 F. 
73. Eastern Transp. Co. v. U. S., 


47. S:/Ct.... 239,272 WS.) 675, Vidi aid. 
472; Luckenbach §. S. Co. v. The 
Thekla, 45 S.Ct. 112, 266 U.S. 328, 69 
L.Ed. 313 [answering certified ques- 
tions 295 F. 1020]; The Western 
Maid, 42 S.Ct. 159; 257 U.S. 419, 68 
L.Ed. 299 [gr prohibition sub nom. 
The Mavisbrook, 270 F. 1011]; Nolan 
v. U. S., 41 F.(2d) 962; The Mary F. 
Anderson, 35 F.(2d) 400; Petition of 
U. S. Steel Products Co., 16 F.(2d) 
306 [rev 24 F.(2d) 657]; "The Baren- 
drecht, 286 F. 386 [mod sub nom. 
Naamlooze Venootschap Maatschappy 
Stoomschip Barendrecht vy. Moran 
Towing & Transpojtation Co., 9 F. 
(2d) 614]; The Augusta G. Hilton, 3 
F.(2d) 808; W. P. Tanner-Gross & Co. 
v. James BE. Elwell & Co., 2 F.(2d) 
39635 The Cotati,.2-F. Ga). 394; The 
Peerless, 2 F.(2d) 395; The Hamburg, 
298 F. 942; Boston Sand & Gravel Co. 
v. U. S., 298 F. 768 [rev 7 F.(2d) 278]; 
The Lake Lida, 290 F. 178; Watts 
v. U. S.;/123.E. 105; Palmer & Parker 
Co; We 0. Si 1 Esupp: 326. [vacated 
61 F.(2d) 455]. See also infra §&8§ 
185-187. 


[a] No jurisdiction by consent.— 
Though the United States can be 
bound by the formal admission of a 
particular fact in a pleading, no one 
has authority on its behalf to give 
jurisdiction by consent. Henry Kae- 
lin & Son v. U. S., 290 F. 242. 


[b] Court held to have jurisdic- 
tion.—The United States submitted 
fully to the jurisdiction of the ad- 
miralty court by causing to be filed 
the bond required to prevent a stay 
of proceedings in a libel to which it 
had been admitted as a _ colibelant. 
The F. J. Luckenbach, 267 F. 981. 


[ec] Court held without jurisdic- 
tion.—(1) Libel for death of officers 
of unseaworthy submarine in collision 
on high seas. Dobson v. U. S., 27 F. 
(2a) 807 [aff sub nom. Haselden v. 
U. S., 24. F.(2d) 529, and cert den 49 
S.Ct. 179, motion den 31 F.(2d) 288]. 
(2) Libel of vessel for alleged salvage 
service rendered it while in possession 
and control of government. The Gael- 
ic) Prince, 11) E.(20)2 426) Ge)! Sunt 
for injury to employee on public ves- 
Sel? ~©’Neal’ v.. U. S:, 21 BE. Cd) 869 
{aff 11 F.(2d) 871]. (4) In absence of 
government’s consent, steamer oper- 
ated by navy department as troop 
ship could not be held liable for al- 
leged maritime tort. The McAllister 
No. 85, 58 F.(2d) 981 [mod sub nom. 
The J. P. McAllister, 58 F.(2d) 984]. 


[ad] Construction of statutes.—Ad- 
miralty Rules, rule 53°cannot author- 
ize a cross libelant to stay the orig- 
inal suit of the United States as libel- 
ant until the United States has given 
security for the cross libelant’s claim, 
but must be read in conn ction with 
the statutes, which do not permit the 
United States to be sued on such a 
claim. The Barendrecht, 286 F. 386 
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Indian affairs,’+ interstate commerce,’> taxation,‘® 
war risk insurance,’” and injunctions against the 


United States.7§ 
[§ 177] 2. Actions Not Sounding 


the Tucker Act*® suits may be brought against 
the government upon contract express or implied or 


for damages in cases not sounding 


if the action is in fact tort, the statute cannot be 
avoided by framing the action in contract.§+ 


Submission, to jurisdiction, Where the United 
States government voluntarily submitted its mghts 
under a contract to the determination of the state 
courts, the theory that a sovereign cannot be sued 
without its consent has no application.® 
ernment, making contracts with individuals and sub- 


[mod on other grounds sub nom. | 
Naamlooze Venootschap Maatschappy 
Stoomschip Barendrecht v. Moran 
Towing & Transportation Co, 9 F. 
(2a) 614]. 


M4. se Rurner hve Usa soo 29, CU. 5109; 
248 U.S. 354, 63 L.Ed. 291 [aff 51 Ct. 
ChoalZot. 


[a] Tllustration.—No permission 
to sue the United States being given, 
it is improperly joined as defendant, 
though in the capacity of trustee, in 
a petition to recover from the Creek 
Nation) Turner "vy Ue Si, 39) Si Cr L095 
248 U.S. 354, 63 L.Ed. 291 [aff 51 Ct. 
Clas 


75. See cases infra this note. 


[a] United States as indispensa- 
ble party.—-(1) The language of the 
statute requiring cases and proceed- 
ings which but for that chapter would 
be brought by or against the inter- 
state commerce commission to be 
brought by or against the United 
States, cannot be limited by the spec- 
ulation that this requirement was a 
mere matter of procedure for the pur- 
pose of giving the department of jus- 
tice control. State of North Dakota 
ex rel. Lemke v. Chicago N. W. Ry. 
CWO, ee2t S Chad LOM 2 ob) Webs ao) 10 Onelen, 
Ed. 329. (2) The United States is an 
indispensable party to a suit ‘to re- 
strain or set aside orders of the inter- 
state commerce commission, and can- 
not be joined as a party in a suit 
brought in the state court, where the 
United States has not consented to be 
sued. Lambert Run Coal Co. v. Bal- 
timore & O. R. Co., 42 S.Ct. 349, 258 
U.S. 377, 66 L.Ed. 674 [mod 267 F. 
776, and cert den 41 S.Ct. 148, 254 U. 
S. 651, 65 L.Hd. 457]. 


Grn Unis.) Wor Machel of 4S. Cl 784, 
282 U.S. 656, 75 L.Ed. 598 [rev 37 F. 
(2d) 38, and cert gr 50 8.Ct. 410, 281 
U.S. 714, 74 L.Ed. 1135]. 


[a] hus (1) by statute authoriz- 
ing suit for tax refund, United States 
waived sovereign immunity from suit 
(U.S: v. Michel, 51 S:Ct. 284, 282 U:. 
S. 656, 75 L.Hd. 598 [rev 37 F.(2d) 38, 
and cert gr 50 S.Ct. 410, 281 U.S. 714, 
74 L.Ed. 1135]), but (2) United States 
held not to have consented to be sued 
for removal of lien for federal income 
tax (Czieslik v. Burnet, 57 F.(2d) 
LOS 


77. Standard Oil Co. of New Jersey 
Ves 45S. CU Wal 2676 Wasa tO 69 
L.Ed. 519 [rev sub nom. The Llama, 
291 F.. 1]; Silberschein. v. .U. S., 45 
S.Ct. 69,: 266 U.S. 221, 69) L.Ed, 256 
[aff 285 F. 397]; Crouch Vie) Sy 40. 
Sr Ocal ee OO Soe OO. OF al Eds 233; 
Calhoun v. Ussery, 46 F.(2d) 495; 
Gallardo v. U. S., 5 F.(2d) 678; Covey 
Vil U.S 2GoLH.. 7665. Us o. ex rel. Nor- 
a vy. Forbes, 51 App.D.C. 248, 278 F. 
331. 


UNITED STATES 


viduals.®3 
in Tort. Under 


im torts meana 


Thus, the rules 
2 The goy- 
against various 


78. See cases infra this note. 


[a] Suits not maintainable.—(1) A 
judgment having been recovered by 
the United States against complain- 
ant for timber trespass, complainant 
could not maintain a suit in the fed- 
eral courts against the United States 
to enjoin execution of the judgment. 
Buckley v. U. S., 196 F. 429. (2) Suit 
to enjoin storage of explosives held 
properly dismissed as one against 
United States to enjoin as nuisance 
exercise of discretion reposed in ex- 
ecutive. Ferris y. Wilbur, 27 F.(2d) 
262. (3) An action to enjoin breach 
of a contract for use of delivery 
trucks in carrying mails held in ef- 
fect an action against the United 
States and not maintainable except in 
the court of claims. Wells v. Roper, 
44 App.D.C. 276 [aff 38 S.Ct. 317, 246 
IES ee, loa Lai Garo 


79. 24 U. S. St. at L. 505 ¢ 359. 


[a] Bepeal by Suits in Admiralty 
Act.—(1) The decisions are not uni- 
form as to whether the Tucker Act 
was repealed in part by implication 
by the Suits in Admiralty Act. Thus, 
it was held that the Suits in Admiral- 
ty Act, a special act devoted to cases 
in admiralty, did not by implication 
repeal Tucker Act, a general act con- 
ferring jurisdiction on district courts 
and the court of claims to entertain 
suits against the United States (Mar- 
Kleiv=Uy S38) EG) 90), 2). but a 
later case held that the Tucker Act 
was impliedly repealed by Suits in 
Admiralty Act, as respects relief 
against United States analogous to 
that granted in admiralty (Federal 
Sugar Refining Co. v. U. S., 30 F.(2d) 
254 [eert gr 49 S.Ct. 352, 279 U.S. 831, 
73 L.Ed. 981, and rev 50 S.Ct. 118, 280 
U.S. 320, 74 L.Ed. 451]). 


§ Horan in Admiralty Act see infra 
185. 


80. The Cape Fear, 8 F.(2d) 80; 
U. S. v. Barber, 74 F. 488, 20 C.C.A. 
66 swackson vi WUReS.40 ol CLCle T3185 
Myerle v. U. S., 31 Ct.Cl. 105. 


[a] Mlustrations.—(1) Action may 
be brought by a contractor for extra 
work done by him under the direction 
of the government’s agent, and for 
damages for an improper interfer- 
ence by such agent with the fulfill- 
ment of the contract. Bowe v. U. S., 
42 EF. 761. (2) A claimant may. sue 
on his account rendered as marshal, 
although he did not present it with 
other contemporaneous accounts, 
Yoes v. U. S., 31 Ct.Cl. 298. (3) Where 
a vessel impressed into the military 
service remains in the possession of 
the owner, it is a case of contract, and 
not of appropriation, and an action 
for compensation will lie. Neal v. U. 
S., 86 Ct.Cl. 49. (4) Money received 
by the government for land entered 


oe” 


[§§ 176-178 


jecting itself to suits arising thereunder, submits to 
all rules of court procedure prevailing between indi- 


[§ 178] 3. Actions against Officers and Avert! 
While the government cannot be sued eo nomine, 
its agent may be, in order to prevent a miscarriage 
of justice,*+ but such agent cannot be sued except 
to the extent and in the manner provided by law.*° 
Where an agent of the government is a party de- 
fendant, the case is often treated as one in. fact 
against the government®® especially where the rights 
and liabilities of the government are affected.’7 


applicable to actions against the 


United States have been held to apply in actions 


officers and agents,** such as the 


within the reserved section of a land 
grant and to which therefore claim- 
ant acquired no title is recoverable as 
money due on an “implied contract.” 


Ingram v. U. S., 32 Ct.Cl. 147 [rev on_ 


other grounds 19 S:Ct.. 177, 172 U.S) 
327; 43 Wd.1465, 34 CuCIAS38712 Veo) 
Where the receipts of a land office 
exceeded the maximum allowed for 
compensation of the register and re- 
ceiver and all expenses of the office, 
but because of insufficient appropria- 
tion for incidental expenses, the de- 
partment refused to honor requisi- 
tions to pay office rent, the receiver 
may, by timely action against the goy- 
ernment, recover the amount paid hy 
him for office rent. Hughes v. U. S., 
86 BY. 1022. 


[b] Prior to the enactment of the 
federal Control Act of March 21, 1918, 
there was no act of congress author- 
izing suit against the United States 
for a claim founded on tort, and the 
distinction between actions in tort and 
contract could not be avoided by 
framing the claim as on an implied 
contract. Moon v. Hines, 87 So. 603, 
205 Ala. 355, 13° AVL R: 11020; 


SI. ) Ribasy -Eiijon ve UL Sees ew 
727, 194 U.S. 315,.48 L.Ed. 994; Moon 
v. Hines, 87 So. 603, 205 Ala. 355,13 
A.L.R. 1020. 


82. S. H. Hawes & Co. v. Wm. R. 
Trige Co, 65 Sih. 538) 10) avereites 
[mod on other grounds sub nom. Unit- 
ed States v. Ansonia Brass & Copper 
ea S.Ct. 49, 218 U.S. 452, 54 L.Hd. 

lel 


83. Loveland v. U. S., 18 F.(2d) 
585 [rev 25 F.(2d) 447 (cert gr 48 S. 
Ct-603; 277 US. 583) 72 Ted oo )e 
and rev on other grounds 49 S.Ct. 184, 
208) URS 665,07 35 duckids baits 


84 Monagas y. 
Rico Fed. 315. 


SS.) hl Gove 
Canal Zone 204. 


86. U.S. v. Golden, 34 F.(2d) 367. 


87. Vaughn v. State, 81 So. 417, 17 
Ala.App. 85 [cert den 82 So. 894, 203 
Ala. 700]. 


88. Dashiell v. Grosvenor, 66 F. 
334, 138,C.C.A. 598, 27 L.R.A. 67) [rev 
62 FF. 584, and 
U.S. 425, 40 L.Ed. 1025]; Northern 
Pac. Ry. Co. v. Lane, 46 App.D.C. 434 
[error dism 41 S.Ct. 5,254 U.S: 658, 
65 L.Ed. 461]; Washington Steel & 
ee Co. v. Martin, 45 App.D.C. 


Panama R. Co. 2 


[a] Army contracting officer.— 
Suit to enjoin Army contracting of- 
ficer from awarding coal contract to 
lowest bidder for noncompliance with 
schedule requirements held not main- 
tainable as being suit against United 
States. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Lieberth, 1 Porto | 


Johnstown Coal & Coke Co. ~ 


aff 16 S.Ct. 805) 162° | 


§ 178] 


secretary of the interior,®® secretary of the navy,®° 
secretary of the treasury,®! secretary of war,” 
master-general,®? alien property custodian,®* publie 
printer,®® internal revenue officers,®*® United States 


UNITED STATES 


railroads.®8 
post- 


attorney®? and director-general or other agent of 


v. Wilson; 60 F.(2d) 557. 


[b] Forest supervisor.—Suit to 
quiet title may not be maintained 
against government forest supervisor 
when government will not consent to 


-be sued, as relief would be nugatory. 


Wood v. Phillips, 50 F.(2da) 714. 


{c] and office officials.—(1) Com- 
missioner of general land _ office. 
State of New Mexico v. Lane, 37 S.Ct. 
348, 243 U.S. 52, 61 L.Hd. 588. (2) 
Register and receiver, engineer in 
charge of reclamation work, and fis- 
cal agents. Plain v. Horne, 196 F. 
582. 


{d] Power commission.—<Action to 
compel power commission to vacate 
license covering land to which govern- 
ment had colorable title only held 
suit against United States. Peale v. 
Davis; 57 App.D:C.- 221,.19 E.(@d) 
695 [cert den 48 S.Ct. 19, 275 U.S. 
525, 72 L.Ed... 407]. 


89. State of New Mexico v. Lane, 
37 S.Ct. 348, 248 U.S: 52,61 _L:Hd. 
588. 


[a] Water rights.—Suit against 
secretary of the interior, involving 
right to prior use of water, held one 
against United States, and federal 
district court had no jurisdiction, in 
absence of statute waiving immunity 
from suit. North Side Canal Co. v. 
Twin Falls Canal Co., 12 F.(2d) 311. 


[b] Disposition of Indian lands.— 
(1) A suit to restrain the secretary 
of the interior from carrying out the 
provisions of the statute, controlling 
the disposition of the pine lands ceded 
by the Indians of the state of Min- 
nesota, to the United States, to be 
administered for their benefit, and to 
require him to execute the trust, and 
account, is in effect a suit against the 
United States, which the courts have 
no jurisdiction to entertain. Naganab 
v. Hitchcock, 26 S.Ct. 667, 202 U.S. 
473, 50 L.Hd. 1113. (2) A suit brought 
against the secretary of the interior, 
seeking to have so much of a statute 
as directed the sale of Indian lands 
in a manner different from that pro- 
vided for in the act under which the 
lands were ceded to the United States 
declared unconstitutional, and the 
disposal of the lands under those acts 
restrained, was in effect a suit against 
the United States to control the dis- 
position of the lands by it. Morrison 
v.. Fall, 53 App.D.C. 331, 290 F. 306 
[aff 45 S.Ct. 149, 266 U.S. 481, 69 L. 
Ed. 394]. 


90. U.S. ex rel. Goldberg v. Dan- 
iels, 34 S.Ct. 84, 231 U.S. 218, 58 L. 
Ed. 191 [aff 37 App.D.C. 282]. 


91. State of Louisiana v. McAdoo, 
34 S.Ct. 938, 234 U.S. 627, 58 L.Ed. 
1506. 


[a] Suit to establish lien on fund. 
—A bill in equity against the secre- 
tary of the treasury to establish an 
equitable lien upon a fund in his cus- 
tody by virtue of his office, such as 
a fund derived from the sale of cot- 
ton seized by the United States dur- 
ing the Civil War, is not maintain- 
able as the real defendant is the Unit- 
ed States, which cannot be sued with- 
out its consent. Johnson v. McAdoo, 
45 App.D.C. 440 [aff 37 S.Ct. 649, 244 
U.S. 643, 61 L.Ed. 1367]. 


92. Weeks v. Goltra, 7 F.(2d) 838 
[cert gr 46 S.Ct. 102, 269 U.S. 545, 70 
L.Ed. 404]; Washington Steel & Ord- 
nance Co. v. Martin, 45 App.D.C. 600. 


-White, 41 F.(2d) 58. 


93. Wells v. Roper, 
246 U.S. 335, 62 L.Ed. 755 [aff 44 App. 
1 DROS ai Kiya 5 


94. Synthetic Patents Cod. v. Suth- 
erland, 22 F.(2d) 491 [cert den 48 
S.Ct. 324,:276 U.S. 630, 72. I.bd. 741]; 
Vowinckel v. First Federal Trust Co., 
15 F.(2d) 872; Von Bruning v. Suth- 
erland, 58 App.D.C. 258, 29 F.(2d) 
631; Banco Mexicano de Commercio 
e Industria v. Deutsche Bank, 53 
App.D.C. 266, 289 F. 924 [aff 44 S.Ct. 
209, 2638 U.S. 591, 68 L.Ed. 465]: 


95. Walker v. Ford, 50 App.D.C. 
225, 269-8. 877. 


[a]. Thus the owner of lots adjoin- 
ing the government printing office 
could not maintain ejectment against 
the publie printer and his chief clerk, 
because the wall of the office en- 
croached upon their lots. Walker v. 
Ford, 50 App.D.C. 225, 269 F. 877. 


96. Gouge v. Hart, 250 F. 802 [ap- 
peal-dism 40 S.Ct. 179, 251 U.S. 542, 
64 L.Ed. 406]. 


[a] Commissioner and collector.— 
(1) United States is necessary party 
to suit to remove tax lien, and, if not 
having consented to be sued, suit 
against collector of internal revenue 
must be dismissed. Stafford Mills v. 
(2) In a simi- 
lar case suit against commissioner 
and collector of internal revenue must 
be dismissed. Czieslik-v. Burnet, 57 
F.(2d) 715. 


97. Jacob Hoffman Brewing Co. v. 
MecHlligott, 259 BF. 525, 170 C.C.A. 487 
[mod 259 EF. -321]. 


[a] Restraining criminal proceed- 
ings.—A suit to enjoin a United States 
attorney from instituting criminal 
proceedings under a federal statute 
is a suit against the United States, 
which cannot be maintained unless 
property rights are threatened with 
irreparable damage, and the statute 
is either unconstitutional or the at- 
torney is transcending his authority 
under a valid statute. Jacob Hoffman 
Brewing Co. v. McElligott, 259 F. 525, 
170 C.C.A. 487 [mod 259 F. 321]. 


98. U.S.—Schroeder y. Davis, 32 F. 
(2d) 454; Sandoval v. Davis, 278 F. 
968 [aff 288 F. 56]; Westbrook v. 
poe Neen General of Railroads, 263 F. 


D.C.—Flint River & N. E. R. Co. 
v. Mellon, 58 App.D.C. 35, 24 F.(2d) 
610 [roller i Smith, Si 6) RT. RCo, 
v. Mellon, 58 App.D.C. 38, 24 F.(2d) 
613}; Sigg-Fehr v. White, 52 App. 
D.C: 215, 285° F949. 


Ky.—Davis v. Dye, 284 S.W. 1049, 
215, Ky... 216; 


Okl.—Davis v. Griffith, 229 P. 499, 
103 Okl. 137. 


S.C.—Moss v. Davis, 137 S.E. 442, 
LIIS CELLO 


Tex.—Kilgore vy. Hines, (Civ.App.) 
265 S.W. 744. 


Va.—Bailey v. Hines, 109 S.E. 470, 
131 Va, 421. 


[a] Statements of rule.—(1) Ac- 
tion against the director general of 
railroads in official capacity is in 
reality against United States. Kil- 
gore v. Hines, (Tex.Civ.App.) 265 S. 
WwW. 744.~ (2) Action against agent 
designated by president is in legal ef- 
fect against United States. Moss v. 
Davis, 137 S.B. 442, 139 S.C. 101. 
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On the other hand it has been held in other eases 
that suits against various officers and agents were 
not suits against the United States.?® 


It has been 


[b] However, (1) railroad could 
not defeat action instituted against 
it after president took control on 
ground that United States had .not 
consented to suit. Muir v. Louisville 
& N. R. Co., 247-F. 888. (2) And un- 
der statutes president’s proclamation 
of December 26, 1917, delegating con- 
trol to director general of railroads, 
and General Order No. 50 of director 
general, directing that certain actions 
be brought against him, a personal 
injury action against director general 
was not precluded, upon ground that 
it was suit against United States 
without its consent. Dahn v. Mc- 
Adoo, 256 F. 549. 


$9. Houston v. Ormes, 40 S.Ct. 369, 
252 U.S. 469, 64 L.Ed. 667 [aff 47 App. 


D.C. 364]; Ryan v. Chicago, B. & Q. 
Res CO: 20 9a (2G) Aol eee ReCria 
Moody, 48 F.(2d) 327; The Evelyn 


D., 14 F.(2d) 321; Mecca Land & Ex- 
ploration Co. v. Schlecht, 4 F.(2d) 
256; Dearborn Pub. Co. v. Fitzgerald, 
271 F. 479; Smith v. Jackson, 241 F. 
(47,, 154 CC. Au 449 [aff 38 SLCt.. 3535 
246 U.S. 388, 62 L.Ed. 788]; Baker v. 
Swigart, 196 F. 569 [rev 199 F. 865, 
118 C.C.A. 313 (rev 33 S.Ct. 645, 229 
US. T8i4 57 4 Wdy143)) eee ave 
Boston Hlevated Ry. Co., 176 F. 963; 
Kinney v. Conant, 166 F. 720, 92 C.C. 
A. 410 [aff 162 F. 581, and cert den 
29 S.Ct. 703, 214,U-.S. 526, 53 L.Wd. 
1068]; Orinoco Co. v. Orinoco Iron 
Co., 54 App.D.C. 218, 296 F. 965 [ap- 
peal dism 44 S.Ct. 461, 265 U.S. 598, 
68 L.Ed. 1199 (motion to reinstate 
case on docket den 44 S.Ct. 637, aff 
sub nom. Mellon v. Orinoco Iron Co., 
45 S.Ct. 53, 266 U.S. 121, 69 L.Ed. 199, 
and mandate gr 45 S.Ct. 122)]; Prall 
v. Burckhartt, 132 N.E. 280, 299 Ill. 
19, 18 A.L.R. 992; Board of Trustees 
of Town of Casa Colorado Land Grant 
v. Pooler, 259 P. 629, 32 N.M. 460. 


[a] Commissioner of general land 
office.—Payne v. Central Pac. Ry. Co., 
405 S:.Ct. 814, 255. U.Si922857 65> Lana: 
598 [aff 46 App.D.C. 374]; Lane v. 
Watts, 34 S.Ct. 965, 234 U.S. 525, 58 
L.Ed. 1440 [aff 41 App.D.C. 139, and 
reh den 35 S.Ct. 3]; Pueblo of Santa 
Rosa v. Lane, 46 App.D.C. 411 [rev 
on other grounds 39 S.Ct. 185, 249 U. 
S. 110, 63 L.Nd. 504). 


[b] Corporations.—(1) A corpora- 
tion organized under the laws of a 
state, although it is incorporated by 
direction of the president in the exer- 
cise of a discretionary power and is 
used aS a government agency and its 
stock is owned solely by the govern- 
ment, has only the powers conferred, 
and is subject to all the liabilities im- 
posed, by the laws of the state, in- 
cluding liability to suit, and a suit 
against it is not one against the Unit- 
ed States. Federal Sugar Refining 
Co. v. U. S. Sugar Equalization Board, 
268 F. 575. (2) When officers of the 
government act under invalid authori- 
ty, or exceed or abuse their lawful 
authority, and thereby invade private 
rights secured by the constitution, an 
action to redress injuries caused by 
the unauthorized act is not a suit 
against the government. McComb v. 
U. S. Housing Corporation, 264 F. 589. 
(3) United States Grain Corporation 
was not governmental agency. Phil- 
bee v. U. S. Grain Corporation, 279 F. 
244. 


{c] Telephone companies taken. 
over by government.—State v. Da- 
kota Central Telephone Co., 171 N.W. 
277, 41 S.D. 460 [rev 39 S.Ct. 507, 250 


1408 [65 C.J.] 


so held in actions against the secretary of agricul- 
ture? and other officials of that department,? the 
secretary of the interior? and agents of the interior 
department,* the secretary of war,® 
ternal revenue,® director-general of railroads,’ Fed- 
eral Reserve Bank,® and United States marshal.® 


Shipping Board and Fleet Corporation. 


UNITED STATES 


collector of in- 
self.1? 


Ordina- 


rily, actions against the United States Shipping 


U.S. 163, 63 L.Ed. 910; 4 A.L.R. 1623]. 


[ad] Wrongful conduct of Officers. 
—Exemption of United States from 
suit does not protect officers from 
personal liability for wrongful con- 
duct. Miller v. Standard Nut Marga- 
rine Co. of Florida, 49 F.(2d) 79 [aff 
eed 260, 284 U.S. 498, 76 L.Ed. 


[e] Restraining illegal acts.—(1) 
A suit against the federal executive 
officers of the United States, to en- 
join them from committing illegal 
acts, is nct a “suit against the United 
States.” .Magruder v. Belle Fourche 
Valley Water Users’ Ass’n, 219 F. 72, 
133 C.C.A. 524. (2) Officers or agents 
purporting to act under an unconsti- 
tutional law go beyond their lawful 
functions, and a suit to enjoin them 
from acting under an unconstitution- 
al law is not treated as one against 
the United States. Hannah & Hogg 
v. Clyne, 263 F. 599. 


fei Game protector.—Suit by 
property owners to enjoin United 
States game protector from institut- 
ing criminal proceedings against pe- 
titioners for taking down game refuge 
signs held not subject to dismissal 
as suit against United States. Cheves 
v. Whitehead, 1 F.Supp. 321. 


1. Kuenster v. Meredith, 264 F. 
243. 


[a] hus a suit to enjoin the sec- 
retary of agriculture from revoking 
a live stock commission agent’s li- 
cense under the Food Control Act was 
not one against the United States. 
Kuenster v. Meredith, 264 F. 243. 


2. National Remedy Co. v. Hyde, 
60 App.D.C. 252, 50 F.(2d) 1066. 


[a] Injunction.—Suit to enjoin de- 
partment of agriculture officials from 
arbitrarily seizing plaintifi’s remedy 
as misbranded and adulterated, de- 
priving plaintiff of due process of 
law, held not ‘suit against Linites 
States.” National Remedy 
Hyde, 60 App.D.C. 252, 50 F. (2a) “L066. 


3. Work v. U. S. ex rel. Rives, 295 
F. olay Gilbert v. Ballinger, 36 App. 
D.C. 203. 


or Tllustrations.—(1) The United 
States is not a party in interest toa 
suit to enjoin the secretary of the 
interior from interfering with the 
boundaries, by resurvey of a Mexi- 
can land grant which had been pat- 
ented to the predecessor in title of 
the plaintiff, when such action is be- 
yond the power and jurisdiction of 
the secretary. Darlington v. Lane, 
46 ‘App.D.C. 465 [rev on other grounds 
39 S.Ct. 299, 249 U.S. 331, 68 L.Ed. 
629]. (2) A ‘mandamus proceeding to 
compel the secretary of the interior 
to exercise the power vested in him 
by congress to act on a claim is not 
an action against the United States, 
requiring its consent to be_ sued. 
Work v. U. S. ex rel. Rives, 54 App. 
D.C. 84, 295 F. 225 [motion den 44 S. 
Cx, 459, and rev on other grounds 
Li SVCie ae ABIL ORISH aa lyAsyy Sem Ore 
561]. (3) A suit by an Indian pueblo 
to enjoin the secretary of the interior 
and the commissioner of the general 
land office from opening its lands to 


——_—_— SSS — 


entry, is not a suit against the United 
States to control the discretion of its 
officials, where defendants are acting 
without jurisdiction. Pueblo of Santa 
Rosa v. Lane, 46 App.D.C. 411 [rev 
on other grounds 39 S.Ct. 185, 249 U. 
S. 110, 63 L.Ed. 504]. (4) A suit by 
a railroad company to restrain the 
secretary of the interior and the com- 
missioner of the general land office 
from canceling a selection of indem- 
nity lands under a railroad land grant 
because subsequent to the filing of 
the indemnity list the lands had been 
withdrawn by executive order was 
not a suit against the United States 
without its consent. Payne v. Cen- 
tral’ Pace.” Ryo Co7 74h Sse 3147 255 
U.S. 228, 65 L.Ed. 598 [aff 46 App.D.C. 
374]. (5) Exemption of the United 
States from suit does not preclude an 
action to enjoin the secretary of the 
interior and the commissioner of the 
general land office from casting a 
cloud on a title vested by an approved 
location of the grant made in Act 
June 21, 1860. Lane v. Watts, 34 S. 
Ct. 965, 234 U.S. 525, 58 L.Ed. 1440 [aff 
3 App.D.C. 139, and reh den 35_S.Ct. 

4 Texas Co. v. Central Fuel Oil 
Cor, 194 Into 114 CaClAS 2d 


[a] Agent in charge of Indian 
tribes.—An agent of the interior de- 
partment having charge of the affairs 
of Indian tribes under direction of the 
secretary is not exempt from process 
of the court, and is a proper, although 
not indispensable, party to a suit to 
determine rights under leases of In- 
dian lands. Texas Co. v. Central Fuel 
Oil Co., 194 F. 1, 114 C.C.A. 21. 


5. Philadelphia Co. v. Stimson, 32 
S.Ct. 340, 223°U.S. 605, 56 Lids 570 
[aff 33 App.D.C. 338]. 


{a] Preventing criminal proceed- 
ings.—Exemption of United States 
from suit does not preclude action to 
prevent the secretary of war from 
eausing criminal proceedings to be 
brought against riparian owner for 
reclamation of his land outside of pre- 
seribed harbor limits. Philadelphia 
Co. v. Stimson, 32 S.Ct. 340, 223 U.S. 
605, 56 L.Ed. 570 [aff 338 App.D.C. 338]. 


6. Kinney v. Conant, 166 F. 720, 92 
C.C.A. 410. [cert den 29 S.Ct. 7038, 214 
U.S. 526, 53 Li.) 1068; 218 U.S.) .677, 
31 S.Ct. 226, 54 L.Ed. 1206]. 


[a] Restraining sale under dis- 
traint proceedings.—A suit against 
the collector of internal revenue to 
enjoin sale by him under distraint 
proceedings of property claimed by 
plaintiff for taxes assessed against 
another is not a suit against the Unit- 
ed States, but is against an individual 
who, as an officer in discharge of a 


discretionless ministerial duty, is 
committing trespass on _ plaintiff's 
property without authority. Long v. 


Rasmussen, 281 F. 236. 


7. Northern Pac. Ry. Co. v. State 
of North Dakota ex rel. Langer, 39 S. 
Ct. 502, 250 U.S, 185, 64 Led. 897 
[rev 172 N.W. 324, 48 N.D. 556]. 


8. Commercial Union Ins. Co. v. 
Connolly, 285 N.W. 6384, 188 Minn. 1. 


9. Loisel v. Mortimer, 277 F. 882. 


[§ 179] 4. Actions by States. 
may not, without its consent, be sued by a state.13 


| 


[§§ 178-179 


Board Emergency Fleet Corporation?® and Merchant 
Fleet Corporation!! were not considered as actions 
against the United States, although the rule was 
different in actions against the shipping board it- 


The United States 


[a] Thus a suit for a mandatory 
injunction to compel the United- 
States marshal to pay over to the 
clerk of the circuit court of appeals 
money withheld from the clerk’s sal- 
ary on order of the comptroller of the 
treasury was not a suit against the 
United States, where the order was 
based on the ground that the amount 
withheld was to cover excessive ex- 


eee Loisel v. Mortimer, 277 F. 
10. Rosenberg Bros. & Co. v. U. S. 


Shipping Board Emergency Fleet Cor- 
poration, 295 F. 372; Buffalo Union 
Furnace Co. v. U. S. Shipping Board 
Emergency Fleet Corporation, 291 F. 
23; Lord & Burnham Co. v. U. S. 
Shipping Board Emergency Fleet Cor- 
poration, 265 F. 955. 


Emergency Fleet sad gen gen- 
erally see supra §§ 78— 


11. Lindgren: v.. U. S. Shipping 
Board Merchant Fleet Corporation, 
55 F.(2d) 117 [cert den 52 S.Ct. 499, 
286 U.S. 542, 76 L.Ed. 1280]. 


Government owned perl bao gen- 
erally see supra §§ 78-83 


12. See cases infra this note. 


[a] Tllustrations.—(1) Shipping 
Board held not subject to suit for 
damages for delay in transporting 
cargo. Cohn v. U. S. Shipping Board, 
20 F.(2d) 56. (2) Claim against ship- 
ping board for refund of part pay- 
ment on ship sold is against the 
United States, not suable without leg- 
islative consent. Zink v. Black Star 
Line, 57 App.D.C. 114, 18 F.(2d) 156 
[cert den 48 S.Ct. 20, 275 U.S. 527, 72 
L.Ed. 408]. (3) In libel on bill of 
lading issued for government-owned 
vessel, designating the respondent as 
agent of the United States Shipping 
Board, the respondent, under general 
admiralty rule No. 56, could implead 
the United States, regardless of 
whether the claim was one under the 
Tucker Act, or one under Suits in Ad- 
miralty Act. Hidalgo Steel Co. v. 
Moore & McCormack Co., 298 F. 331. 
(4) A vessel which had been trans- 
ferred by the United States to the 
United States Shipping Board, under 
statute, was not subject to forfeiture 
for transportation of intoxicating liq- 
uor within the Wnited States, under 
National Prohibition Act, in view of 
statute prohibiting seizure under ju- 
dicial process of a vessel owned by 
the United States, and expressly re- 
pealing inconsistent provisions of 
other acts, since the transfer of the 
vessel to the Shipping Board did not 
divest the title out of the United 
States. The Coldwater, 283 F. 146. 


13. Louisiana v. Garfield, 29 S.Ct. 
31, 211 U.S. 70, 538 L.Wd. 92; Kansas 
v. U. S., 27 S.Ct. 388, 204 U.S. 331, 341, 
51 L.Ed. 510; Oregon v. Hitchcock, 
ae S.Ct. 568, 202 U.S. 60, 50 i.mid- 


[a] Applications of rnle.—(1) The 
supreme court of the United States 
has no jurisdiction of a bill in equity 
filed by the state of Louisiana against 
the secretary of the interior and the 
commissioner of the general land of- 
fice to establish its title under the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 180-184] 


[§ 180] 5. Actions by Aliens. A statute prohibits 
aliens from suing in the court of claims for any act 
or omission by officers or agents engaged in the ad- 
ministration of the “abandoned or captured prop- 
erty act,” unless the government of which such alien 
was a subject accorded to citizens of the United 
States the right to prosecute claims against such 
government in its courts;'+ under this act if the 
foreign nation permits our citizens to sue the foreign 
government in its courts, its citizens may sue the 
United States in the court of claims.1® It was held 
that this act did not apply to a claimant naturalized 
after bringing action and before its passage,'® or 
before the plea of alienage was filed,*” nor did it ap- 
ply to one who had declared his intentions before 
bringing suit, and was naturalized before plea of 
alienage was filed,t® and although the law of the for- 
eign nation requires foreigners before bringing suit 
against the state to give security for costs, yet if 
an American citizen may bring such a suit in the 
courts of that country at any time, and have execu- 
tion against the property of the government, it is 
a sufficient compliance with the condition imposed 
by the act.1® 


[§ 181] 6. Waiver of Immunity. While the gov- 
ernment’s privilege not to be sued may be relin- 
quished by statute,?° government officers cannot 
waive its privilege in this respect, or lawfully con- 
sent that such a suit might be prosecuted so as to 
bind it.21 However, it has been held that the gov- 
ernment’s immunity from suit for injuries in the 


swamp land grant act of March 2,/v. U. S., 


1849, to certain lands which were ap- 


UNITED STATES 


98 U.S. 433, 25 L.Ed. 209; 
Mahoning Coal) Ra Conv. Ussinas. 
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operation of railroads might be waived by orders of 
the director-general.22, A waiver of sovereign im- 
munity must be strictly construed.28 By pleading 
to the merits, the government does not waive its 
exemption from the jurisdiction of process of the 
courts.” 


[§ 182] 7. Withdrawal of Consent. It is within 
the power of the sovereign to withhold?® or with- 
draw?® its consent to be sued or modify the condi- 
tions under which suit may be brought.?7 A with- 
drawal of consent precludes the entry of judgment?* 
even though suit was commenced before the with- 
drawal.” 


[§ 183] C. Rights of Action by Government or 
Its Officers.?° The rights of the United States are 
ordinarily measured by the same rules as those of 
a private litigant,’ and when it brings an action 
on behalf of a private party, it has no higher right 
than such party.3? 


[§ 184] D. Rights of Action against Government 
or Its Officers**—1, In General. Congress may im- 
pose such restrictions on the right to sue the United 
States as it deems necessary,** and when creating 
rights against the government, is not bound to pro- 
vide a remedy for the enforcement thereof.2° As a 
party litigant, the United States acts either as 
sovereign or contractor,?® and when sued as a con- 
tractor it is hable only within the limits that any 
other defendant would be.?* Under statutes author- 


v. U. S., 43 F.(2d) 836. 


29. Imhoff-Berg Silk Dyeing Co. 


proved to the state by the secretary | (2d) 917; U. S. v. Deasy, 24 RB. bead 7, 15 St, Shia 

of the interior upon the manifest mis- | 108; Moon v. Hines, 87 So. 603, 205 S eye ee p : : 

take of law, that, upon the abandon-| Ala. 355, 13 A.L.R. 1020; Cowper- 30. Parties plaintiff see infra §§ 
ment of the military reservation of | thwaite v. Wallworth, 149 A. 353, |195, 2 

which they formed a part, the lands |105 N.J.Eq. 657. 31. Ritter v. U. S., 28 F.(2a) 265 


fell within the terms of the grant, 
since such suit raises questions of 
law and fact upon which the United 
States would have to be heard. Lou- 
isiana v. Garfield, 29 S.Ct. 31, 211 U. 
aoe. bo cmd. 92. “(2) In like man- 
ner the immunity of the United States 
from suit prevents a state from main- 
taining, in the supreme court of the 
United States, a suit against the sec- 
retary of the interior and the com- 
missioner of the general land office, 
to restrain them from allotting and 
patenting in severalty swamp lands 
within the limits of an Indian reser- 
vation. Oregon v. Hitchcock, 26 S.Ct. 
568, 202 U.S. 60, 50 L.Ed. 935. 


Ta S U.S. Stat WU. 243 
CA § 261). 


15. Carlisle ‘1a sie 
Ss.) et 21 Ld. 426, 
U. S. v. O’Keefe, 11 Wall. (U.S.) 178, 
2OverEd. Lol, «Ct Cl. 192° Wichera vy. 

WAS Dm oue Cl. 254; DeGive v. U. Si 
B. 7 ct.ci. Bilides Molina v. U. S26 CuCl. 

269; Dauphin Veta (5.3 0) (Ot. ls i221.° 
Lo bsiger Vis co Ot Cl. 687; Mintz 
Wein Se 4 CECI, ‘A471. 


16. Mintz v. U. S., supra; Bulwin- 
kleiv. U.S: \4 Ct.Cl. 395. 


(28 US 


16 Wall. (U. 
S.Ct. Cl. 1535 


17%. Wagner v. U. S., 5 Ct.Cl. 637. 

18. Scharfer v. U. S., 4 Ct.Cl. 529. 

197. Dauphin ve UO. S:, 6 Ct.Cl. 2213 
‘De Rothschild v. U. S., 6 Ct.Cl. 204; 


GOWAN Vi. Liais-, 09 Ct.Cl. 571. 


20. See supra § 176. 


21. Stanley v. Schwalby, 16 S.Ct. 
754, 162 U.S. 255, 40 L.Ed. 960; Carr 


[65 C. J.—89] 


[a] Bhus (1) neither the secretary 
of war, nor the attorney-general, nor 
any subordinate of either, has been 
authorized to waive the exemption of 
the United States from judicial proc- 
ess, or to submit the United States 
or their property to the jurisdiction 
of the court in a suit brought against 
officers of the United States. Stanley 
v. Schwalby, 16 S.Ct. 754, 162 U.S. 255, 
40 L.Ed. 960. (2) Neither director 
general of railroads nor attorneys 
may waive exemption of United States 
from judicial process. Moss v. Davis, 
E37 (S49, 4425 oo S.C Ode) (3)  Unit= 
ed States district attorney cannot 
waive immunity of government and 
confer jurisdiction, where none pre- 
viously existed. Hidalgo Steel Co. v. 
Moore & McCormack Co., 298 F. 331. 


22. Davis v.-O’Hara, 45 S.Ct. 104, 
266 U.S. 314, 69 L.Ed. 303; Schroeder 
v. Davis, 32 F.(2d) 454. 


23. U. S. v.. Michel, 51 S.Ct. 284, 
282 U.S. 656, 75 L.Ed. 598 [rev 37 F. 
(2d) 38, and cert gr 50 S.Ct. 410, 281 
U.S: 714, 74 E.mid. 1135]; Czieslik v. 
Burnet, 57 F.(2d) 715. 


24. Goldsmith v. Revenue Cutter, 
6 Or. 250. 


25. The Western Maid, 42 S.Ct. 
159, 257 U.S. 419, 66 L.Ed. 299 ‘gr 
prohibition sub nom. The Mavisbrook, 
270 BE: YOLLT. 


26. Louisville & N. R. Co. v. Shi- 
kle, 90 So. 900, 206 Ala. 494. 

27. Louisville & N. R. Co. v. Shikle, 
supra. 


28. Imhoff-Berg Silk Dyeing Co. 


[aff 19 F.(2d) 251]; In re U. S. Steel 
Products Co., 24 F.(2d) 657 [rev 16 FE. 
(2d) 306]; U.S. v. Dominion Oil Co., 
241 F. 425; U. S. v. Midway Northern 
Oil Co., 232 F. 619; Sweet v. U: S., 
228 F. 421, 143 C.C.A. 3 [rev on other 
grounds 38 S.Ct. 193, 245 U.S. 563, 62 
L.Ed. 473]; Hemmer v. U.-S., 204 F. 
898, 123 C.C.A. 194 [rev 195 F. 790]. 


[a] aches and limitations.— 
When the United States sues to en- 
force its rights under contract into 
which it has entered in furtherance of 
some business enterprise lawfully un- 
dertaken, its rights are measured by 
those of a private individual under 
like contract, except as to laches and 
limitations. U.S. v. Warren Transp. 


Co., 7 F.(2d) 161. 
32. Folk v. U. S., 233 F. 177; Chase 
Ven Ue S., 222 oh 593, 38) CiCvA ad 


[rev on other grounds 38 S.Ct. 24, 245 
U.S. 89, 62 L.Hd. 1229]. 


33. See also supra §§ 176-182. 
procs defendant see infra §§ 195, 
6. 


34 Schwab v. U. S., 17 F.(2d) 34. 
See also supra § 176. 


35. U.S. v. Babcock, 39 S.Ct. 464, 
250 U.S. 328, 63 L.Ed) 1011 frevwiis3 
Ct.Cl. 629]; U. S. ex rel. American 
Silver Producers’ Ass’n v. Mellon, 59 
App.D.C. 24, 32 F.(2d) 415 [cert den 
SOS. Cr9) 280 U.S. 561, 74 L.Ed. 616]. 


36. U.S. v. Warren Transp. Co., ? 
F.(2d) 161. 


37. U. S. v. Warren Transp. Co., 
supra. 


1410 [65 C.J.] 


izing suits against the government?® actions involv- 
ing a variety of subject matter have been held main- 
tainable,?® while in other cases it has been held 
that certain actions could not be maintained.*® Thus, 
the United States has never permitted itself to ‘be 
sued for torts committed by its officers, as, for 
instance, a trespass on private. lands; and the set- 
tled distinction in this respect cannot be evaded by 
framing the claim so as to count on an implied con- 
tract to compensate for use and oceupation.*1 How- 
ever, the rule that a purchaser of property pendente 
lite is bound by the judgment in the pending ac- 
tion is not changed by the fact that the United States 
is the purchaser.*2 The statute authorizing suits 
against the United States*® includes claims by aliens 
as well as citizens,** but the United States cannot 
be subject to laws enacted before it could be made 
a party, the application of which could not have 
been anticipated.4® Where the United States vol- 
untarily appears in a state court as a defendant in an 
action to foreclose a mortgage brought by an assignee, 


[a] When sued as contractor, it; Indians 
cannot be held liable for obstruction 


Cle28 115 


UNITED STATES 


in Wisconsin, 
233 U.S. 558, 58 L.Ed. 1093 [aff 47 Ct. 


oa 


under an assignment claimed by the United States 
to be void, to enforce a claim upon the proceeds of 
the foreclosure, it is, while nominally a defendant, 
in fact a plaintiff in the action.*® 


Actions involving possession of property. Al-. 
though it has been held that as the United States 
can hold possession of its property only by means 
of its officers or agents, and that as to allow them to 
be dispossessed by suit would enable parties always to 
compel it to litigate its rights, therefore, when the 
pleadings or the proofs disclose that its possession 
is assailed, the jurisdiction of the court ought to 
cease,*” by the weight of authority ejectment may 


be brought against an officer or agent of the United - 


States who is in possession of the demanded prem- 
ises;4® and in such cases a court of competent juris- 
diction over the parties before it may inquire into 
the lawfulness of the possession of the United States 
as held by such officers and agents and render judg- 


ment accordingly;*® and this is especially so when © 


the government voluntarily intervenes to assist such 


34 S.Ct. 706, 


in equity by the patentee against the 


’ “ac Pi | 
[§ 184 


the one already constructed—a bill . 


to the performance of the particular 
contract resulting from its ee and 
general acts as a Sovereign. Ss. 
v. Warren Transp. Co., 7 F. (2a) 161. 


38. See statutory provisions. 


39. Payne v. Central Pac. Ry. ee Ms 
41 S.Ct. 314; Cassarello v. U. S., 2 65 
H. 326. 

[a] Tllustrations.—(1) A suit to 
enjoin executive officers from commit- 
ting illegal acts held not objection- 
able, as interfering with property of 
the ‘United States, or compelling the 
United States to perform its con- 
tracts. Magruder v. Belle Fourche 
Valley Water Users’ Ass’n, 219 F. 72, 
133 C.C.A. 524. (2) One held entitled 
to sue the government for the use of 
machinery in completing work under 
a contract authorized by statute. U. 
S. v. Buffalo Pitts Co., 193 F. 905, 114 
C.C.A. 119 [aff 34 S.Ct. 840, 234 U.S. 
228, 58 L.Ed. 1290]. (3) A suit may 
be maintained against the United 
States for failure of a cable com- 
pany, which had been taken over and 
was being operated by the govern- 
ment, to transmit a message which 
it had accepted for transmission, and 
for transmission of’ which it had been 
paid: Heil vy. U.S., 273 EB: 729. (4) 
Action will lie against the United 
States to recover the balance due for 
coal requisitioned by the director-gen- 
eral of railroads as agent of the 
United States fuel administrator. 
Dexté¥ & Carpenter v. U. S., 275 F. 
566. 

{b] War risk insurance cases.— 
(1) The War Risk Insurance Act, 
providing compensation for injuries 
to a soldier, was exclusive of all oth- 
er remedies, so that no right to ac- 
tion against the director general, who 
represented the United States, could 
be maintained by such soldier for in- 
juries sustained on a government con- 
trolled railroad, under other statutes. 
Moon v. Hines, 87 So. 608, 205 Ala. 
$55, -13 AVL. R. 1020. (2) Under War 
Risk Insurance Act, an action on a 
claim may be brought against the 
United States in the district court, in 
admiralty or otherwise, only in the 
event of a disagreement as to the 
claim or its amount between the 
claimant and the bureau of war risk 
insurance. Covey v. U. S., 263 F. 
768. 

4M. Green v. Menominee Tribe of 


Chapter of Calvary Cathe- 
dral v. U. S., 29 CtCl) 269: 


[a] Thus (1) a bill is not main- 
tainable jointly against the United 
States and a United States marshal 
to restrain the seizure of complain- 
ant’s property on a judgment in favor 
of the United States on a forfeited 
recognizance. Kirk v. U: S., 1P381-F, 
Som PA sto GEHL T53,— 00 C.C.A. 187]. 
(2) Action against United States 
by former navai reserve officer to re- 
cover money due under Hmergency 
Officers’ Retirement Act held not 
maintainable. U. S. v. Beaman, 61 
F.(2d) 493. (3) An existing federal 
equity jurisdiction of a suit against 
an army Officer based on his alleged 
infringement of certain patents for 
the benefit of the United States was 
ousted by the provisions of a statute, 
the effect of which was to provide for 
the appropriation.of a license to use 
the invention, and the appropriation 
being sanctioned by means of the 
compensation for which the statute 
provides. Crozier v. Fried Krupp Ak- 
tiengesellschaft, 32 S.Ct. 488, 224 U. 
S. 290, 56 L.Ed. 771 [rev 32 App.D.C. 
1, 15 Ann.Cas. 1108]. (4) No right to 
sue the United States was given by 
statute, conferring jurisdiction on 
court of claims for any balances due 
on claims of Indian traders against 
the Menominee Tribe of Indians in 
Wisconsin and members of said tribe 
at the Green Bay agency for supplies 
furnished for the carrying on of log- 
ging operations. Green v. Menominee 
Tribe of Indians in Wisconsin, 34 S. 
Ct. 706, 233 U.S. 558, 58 L.Ed. 1093 [aff 
4% Ct.Cl. 281]. (5) Tucker Act, au- 
thorizing suits against the United 
States, does not authorize a recovery 
of damages for a consequential in- 
jury to property not amounting to a 
taking and for which recovery could 
be had only in an action of tort. Cole- 
man y. U. S., 181 F. 599. (6) Where 
the patentee of a design for the con- 
struction of jetties arranged with a 
government contractor engaged in 
deepening a channel in a certain har- 
bor.to complete a jetly at such point 
‘n accordance with his design, and 
this was done, but subsequently the 
government engineers having con- 
vinced congress that the jetty as con- 
structed was impracticable, an appro- 
priation was made and a contract 
awarded for the construction of an 
auxiliary jetty and a modification of 


secretary of war and chief of en- 
gineers of the army will not lie to en- 
join them from permitting such work 
to be done, on the theory that a suffi- 
cient time has not been allowed to 
elapse to demonstrate the utility of 
the jetty constructed according to 
complainant’s design. Haupt v. 
Wright, 32 App.D.C. 408. 


ate fill ve Uns. ee S.Ct. 1011, 149 
U.S. 598, 37 L.Ed. 862 


425 (U.S Ras 5 F.(2d) 885 
[aff 299 F. 860, and cert den 46 S.Ct. 
105, 269 U.S. 580, 70 L.Ed. 422]. 


43. Tucker Act of March 
(24 U.S: St. at L. 505 @ 359). 
supra § 177. 


44. U. S. v. New York & O. S. S: 
Co.; 216.F. 61, 132 C.C.A. s305mheers 
gr 35 S.Ct. 417, 238 U.S. 616, 59 L.Ed. 
1491, and dism 35 S.Ct. 794, 238 U.S. 
646, 59 L.Ed. 1504). 


45. Todd v. U.-S., Dev.CtiCila i153 
§ 470. 


46. Johnston v. Stimmel, 89 N.Y. 
rae 14 N.Y.Wkly.Dig. 470 [aff 26 Hun 


3, 1887 
See also 


47. Carr v. U. S.3°98 U.Sit43sinen 
L.Ed. 209. 

48. U.S.—U. S. v. Lee, 1 S.Ct. 240, 
106 U.S. 196, 27 L.Ed. 171; Grisar v. 
McDowell, 6 Wall. 363, 18 L.Ed. 863; 
Sawyer v. Osterhaus, 195 F. 655; 


Johnson v. U. S., 31 Ct.Cl. 262. 


Cal.—King v. La Grange, 61 Cal. 
221; Polack v. Mansfield, 44 Cal. 36, 
PSeAm. Reelo le 


Ill.—Jackson ex dem. McConnell v. 


Wilcox, 2 Ill. 344 [rev on other 


grounds 13 Pet. (U.S.) 498, 10 L.Ed. 


264]. 
La.—Dreux v. Kennedy, 12 Rob. 489. 
Porto Rico.—Nadal v. May, 5 Porte 


Rico Fed. 582; Rico v.. Rohrer, (3 
Porto Rico Fed. 123. 


[a] However, it has been held that 
a soldier of the United States, claim- 
ing to be in charge, under superior 


officers, of real property, as property — 


of the United States, is not the actual 


occupant and an action of ejectment — 


cannot be maintained against him. 
People v. Ambrecht, 11 Abb.Pr. (N.Y.) 
97 [aff 24 How.Pr. 6101. 


49. 


Yor later cases, developments and changes in the law see Aunotations, same title and section numper. 


U. S. v. Lee, 1 S.Ct. 240, 106 
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§§ 184-185] 


, 


officer or agent in defending its title to the land.5° 
But a judgment against the United States directly, 
and not merely against their officers or agents, is 
erroneous,°+ and even a judgment against the officer 
will not conclude the United States, since the latter 
is not a party, and cannot be made one without its 
own consent,®? nor will the judgment fix the com- 
pensation to be paid for the property.®* 


[§ 185] 2. Vessels Owned or Operated by the 
In the absence of 
statutory authorization,®®> the United States is not 
subject to a suit in admiralty in respect of maritime 
or shipping matters,®® and no officer or department 
of the government can waive the sovereign preroga- 
tive of the government in this regard.57 
miralty rule promulgated by the Supreme Court the 
United States may not be rendered lable to a suit 


United States®+—a. In General. 


U.S. 196, 27 L.Ed. 171. 


[a] English cases as precedent.— 
It has been said that the difference in 
the essential features of a monarchial 
and republican form of government 
renders the dec##ions of the English 
courts on this subject of little value 
as a precedent; and that the general 
proposition that the United States 
cannot be sued directly by original 
process as defendant, if not abso- 
lutely limited to cases in which the 
United States is made defendant by 
mame, is not permitted to interfere 
with the judicial enforcement of the 
established rights of plaintiffs when 
the United States is not a defendant 
or necessary party to the suit. In 
this case the suit in ejectment was 
brought against the individuals who 
held possession of the Arlington es- 
tate which included the national 
cemetery, and the judgment for plain- 
tiffs was affirmed. U. S. v. Lee, 1S. 
Ct. 240, 106 U.S. 196, 27 L.Ed. 171. 


50. Lee v. Kaufman, 15 F.Cas.No. 
8,191, 3 Hughes 36. 


51. Stanley v. Schwalby, 16 S.Ct. 
4, 162 U.S. 255, 40 L.Ed. 960 [rev 
S.W. 90, 8 Tex.Civ.App. 679 (aff 
S.W. 435, 87 Tex. 604)]. 


52. Scranton v. Wheeler, 57 F. 803, 
6 C.C.A. 585. 


bs. Johnson y.. U.S., 31°Ct.Cl. 262. 
54. Cross references: 
Alien property custodian see War. 


Government owned corporations gen- 
erally see supra §§ 76—83. 


Liability for salvage see Salvage §§ 

Operation of vessel by director-gen- 
eral of railroads see Shipping §&§ 
37-39. 


Railroad under federal operation see 
Railroads §§ 76-95. 


55. See also supra § 176. 
56. The Isonomia, 285 F. 516. 


57. The Barendrecht, 286 F. 386 
[mod on other grounds 9 F.(2d) 614]. 
But see The F. J. Luckenbach, 267 F. 
931 (holding that the United States, 
by filing or causing to be filed a bond 
to prevent a stay of proceedings in a 
libel suit, in which a cross libel had 
been filed, submitted to the jurisdic- 
tion of the admiralty court). 


58. The Barendrecht, 286 F. 386 
{mod on other grounds 9 F.(2d) 614]. 


59. Act March 9, 1920 c 95 §§ 1, 2 
(41 St. at L. 525; 45 USCA §§ 741, 
742) (known as the “Suits in Ad- 
miralty Act’). 


75 
29 
30 


UNITED STATES 


By an ad- | in personam.®? 


[a] Exclusiveness of remedy.— 
Johnson vy. U. S. Shipping Board 
Emergency Fleet Corporation, 50 S.Ct. 
118, 280 U.S. 320, 74 L.Ed. 451 [rev 
24 F.(2d) 963, and cert gr 49 S.Ct. 13, 
278 U.S. 587, 73 L.Ed. 521]; U. S. Ship- 
ping Board Merchant Fleet Corpora- 
tion v. Lustgarten, 50 S.Ct. 118, 280 
U.S. 320, 74 L.Ed. 451 [rev 28 F.(2d) 
1014, and cert gr 49 S.Ct. 263, 279 U. 
S. 828, 73 L.Ed. 979]; Federal Sugar 
Reiinine Co, Vv. Sa 50! 'S.Cte- 118; 280 
U.S. 320, 74 L.Ed. 451 [rev 30 F.(2d) 
254, and cert gr 49 S.Ct.-352, 279 U.S. 
Sole we daskide 1931] ee Royal ins. ‘Co. 
v. U. S. Shipping Board Merchant 
Fleet Corporation, 50 S.Ct. 118, 280 
U.S. 320, 74 L.Ed. 451 [aff 30 F.(2da) 
946, and foll Connett v. U. S. Shipping 
Board Merchant Fleet Corporation, 37 
F.(2d) 1011, and Duff v. U. S. Ship- 
ping Board Merchant Fleet Corpora- 
tion, 240 N.Y.S. 875]; Dietrich v. U. S. 
Shipping Board Merchant Fleet Cor- 
poration, 59 F.(2d) 202 [cert den 53 
S.Ct.-92]; W. R.-Grace & Co. v. U. S:, 
53 F.(2d) 272; Cory Bros. & Co. v. U. 
S., 51 F.(2d) 1010; Commercial Trust 
Co.. v. U. S. Shipping Board Emer- 
gency. “Hieet Corp.) 48) Ria): 113: 
Independent Casing & Supply Co. v. 
Roosevelt SS. Co., 44 F.(2d) 858; Con- 
nett v. U. S. Shipping Board Merchant 
Fleet Corp., 34 F.(2d) 1101; Shea v. 
Export SS. Corp., 170 N.E. 477, 253 N. 
Y../17;.. Norton,v. Southern Ry: Co., 
246 N.Y.S. 676, 138 Misc. 784; Harvey 
v. Admiral Oriental Line, 286 P. 66, 
156 Wash. 1. 


60. Matson Nav. Co. v. U. S., 52 
S.Ct. 162, 284 U.S. 352, 76 L.Ed. 336; 
Hastern Transp. Co. v. U. S., 47 S.Ct. 
289, 272 U.S. 675, 71 L.Ed. 472 [rev 
283 F. 1015]; Nahmeh v. U. S., 45 S. 
Ct 227, 1267 — U.S. 22580 fl Nd 536; 
James Shewan & Sons v. U. S., 45 S. 
Ct, 45, °266-—U-S.- 1038.) 69. Ld: 192; 
Blamberg “v. U. S., 43. S.Ct. 179, 260 
WES 4a 25 Gn iam e+ Ore Latta ia) oi. 
978]; The Western Maid, 42 S.Ct. 
159,257 U.S. 419, 66 Le Bid: 299; “We R: 
Grace & Co. v. U. S., 53 F.(2d) 272; 
Coastwise Transportation Corp. v. 
U. S., 43 F.(2d) 401; Galef v. U.S., 25 
F.(2d) 134; The Minnesota, 20 F. (2d) 
1926; The Falcon, 19 F.(2d) 1009; 
Kunglig Jarnvogsstyrelsen v. U. S., 19 
F.(2d) 761; Palmer & Parker Co. v. U. 
S., 10. F. (2d) 2143) Vigilas v. U.S: '8 
F.(2d) 300; Markle v. U. S., 8 F.(2d) 
87; Cross v. U. S., 8 F.(2d) 86; The 
Cape Fear, 8 F.(2d) 80; The Awens- 
daw, 8 F.(2d) 61; The Liberator, 5 F. 
(2d) 585 [aff 298 F. 159]; U.S. v. Cer- 
tain Subfreights Due The Neponset, 
4 F.(2d) 132 [rev on other grounds 
13 F.(2d) 808]; The Augusta G. Hil- 
ton, 3 F.(2d) 808 [aff 3 F.(2d) 354]; 
The Cotate, 2 F.(2d) 394; The Ham- 
burg, 298 F. 942; N. S. Byonnes & Son 
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which otherwise would not lie.58 


The Suits in Admiralty Act which exempts from 
arrest and seizure vessels owned, controlled, or oper- 
ated by the United States, or by a government con- 
trolled corporation, and permits a libel in personam 
against the United States or against such corpora- 
tion, as the case may be,°® applies to such causes 
of action only as are within the purview of the stat- 
ute,°® strictly construed in favor of the United 
States,°? that 1s only when the vessel is a merchant 
vessel, owned, controlled, or operated by the United 
States or the corporation,®? and only in cases where 
if the vessel were privately owned or operated, a 
proceeding in admiralty could be maintained at the 
time of the commencement of the permitted libel 
The purpose and effect of the stat- 
ute is to substitute a libel in‘ personam for a pro- 
ceeding in rem against the vessel.¢4 While the view 


Dampskibsrederi Aktieselskab v. U. 
S., 298 F. 123; The Bascobal, 295 F. 
299; Mack Engineering & Supply Co. 
v. U. S., 291 F. 718; Henry Kaelin & 
Son Vv. ULS.,,.290. FF. 242° fhe bake 
Lida, 290 F. 178; Puget Sound Steve- 
doring Co. v. U. S., 287 F. 751; Gray’s 
Harbor Stevedoring Co. v. U. S., 286 
WF. 444; The Wimac, 285 F. 665; The 
Insonomia, 285 F. 5i6; The Snug 
Harbor, 283 F. 1015; The Coldwater, 
283 F. 146; Adams v. U. S., 281 FE. 
895; Banque-Russo Asiatique London 
v. U. S. Shipving Board Emergency 
Fleet Corp., 266 F. 897; Renew v. U. 
S., 1 F.Supp. 256; Angfartygsaktie- 
bolaget Tirfing v. U. S., 70 Ct.Cl. 251. 


61. The Isonomia, 285 F. 516. 


[a] The act must be read accord- 
ing to the natural and obvious import 
of its language, and must be con- 
strued in harmony with the main- 
tenance of the general policy of court 
procedure. Puget Sound Stevedoring 
Cone Us Ss aote atolls 


[b] Provisions in pari materia 
may be considered in arriving at the 
correct interpretation. Blamberg 
Brosigv. UntS., 43 (S:Ctr 1%9, s2600 UeS: 
452, 67 L.Ed. 346. 


{e] Statute construed see The 
PaDUre, 298 F. 942; The Elmac, 285 
A 6G): 


Construction generally see Statutes 
§§ 5638-734. 


62. Act March 9, 1920, ec 95 § 
(41 St. at 5.525; 46 USCA, § 741). 
[a] Ship chartered by UWnited 


States, and subchartered by it to an- 
other, is not, while under the sub- 
charter, being ‘‘operated by or for the 
United States.” N.S. Byonnes & Son 
Dampskibsrederi Aktieselskab v. U. 
a 298 F. 123. See also infra § 


[a] Vessel in possession of pur- 
chaser from United States.—The 
Liberator, 5 F.(2d) 585 [aff 298 F. 
159]. See also infra § 187. 


63. Act March 9, 1920, ec 95 § 2 
(41 St. at. L. 525; 46 USCA § 742). 


fa] “Proceeding in admiralty.”— 
(1) “Proceeding in admiralty,” with- 
in Suits in Admiralty Act, means any 
proceeding under admiralty and mari- 
time law. Renew v. U. S., 1 F.Supp. 
256. (2) Action for death of sea- 
man on government vessel lying in 
territorial waters. Renew v. U. S., 
supra. 


Seizure of public property in suits 
in vem see Admiralty § 163. 
64. Nahmeh v. U. S., 45 S.Ct. 277, 


267 U.S. 122, 69 L.Ed. 536; Coastwise 
Transp. Corporation v. U. S., 43 F.(2d) 
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has been taken that the phrase, “employed as a mer- 
_chant vessel,’ relates to the time when the act oc- 
curred out of which the cause of action arose,®® it 
has also been held that the phrase refers to the time 
when the libel is filed®® and does not authorize a 
libel if the vessel is not so employed when the libel 
is filed.6% Subject to rules in respect of vessels 
employed in public service,®® the phrase, “employed 
as a merchant vessel,” as used in the statute, has 
reference to the work which she is doing,®® or for 
which she is proceeding or waiting;’° and, if the 
vessel is earning her living in the merchant service, 
she is employed - within the meaning of the statute." 
The mere fact that a United States navy crew is 
aboard does not prevent the operation of the stat- 
ute, if the vessel is otherwise within its operation.‘? 
Libel in personam will lie for repairs to a vessel 
engaged in merchant service, although shortly after 
repairs the vessel was laid up in’ the custody of 
caretakers employed by the shipping board.*® Un- 
der the statute the United States is under the same 
duty as is imposed on private owners to mark wrecks, 


401; The Minnesota, 20 F.(2d) 1926; 
The Falcon, 19 F.(2d) 1009; Kunglig 
Jarnvagsstyrelsen v. U. S., 19 F.(2d) 


761; U.S. v. Certain Subfreights Due|] vessel,” 


UNITED STATES 


returned to the board and was wait- 
ing repairs to fit her for merchant 
service, was “employed as a merchant 
within the meaning of the 


[$§ 185-186 


and is therefore subject to the same liability for 


failure to do so.7* The owner of the vessel, as well 
as other persons injured by its operation for the 
government, may maintain an action against the 
United States.7> 


Injury or loss of cargo. Where there is negli- 
gent delay in delivering goods for which the vessel, 
if privately owned, would be liable, the United States 
is hable in personam under the statute.7® In respeet 
of a claim of the owner of cargo for negligence in 
respect of handling a cargo on a vessel owned by the 
United States and operated by a private corpora- 
tion as agent for the shipping board, the lability 
of the United States as owner of the vessel has been 
recognized.** 


[§ 186] b. Vessels in Public Service.** In the 
absence of statutory authorization vessels owned by 
the United States and employed in the public serv- 
ice are not subject to proceedings in rem.’® So, 
in the absence of such authorization, neither the 
United States nor a vessel owned®® or chartered** 


transported was to be paid for. The 
Western Maid, 42 S.Ct. 159, 257 U.S. 
419, 66 L.Ed. 299 [gr prohibition sub 
nom. The Mavisbrook, 270 F. 1011]; 


The Neponset, 4 F.(2d) 182 [rev on 
other grounds 13 F.(2d) 808]; Ban- 
que-Russo Asiatique London v. U. S. 
Shipping Board Emergency Fleet 
Corp., £66 F. 897. 


[a] Purpose of act.—‘This act 
was passed to avoid the embarrass- 
ment, to which the Government found 
itself subjected by the Act of Septem- 
ber, 7, 1916 (89 Stat. 728), by the 
ninth section of which (Comp. St. 
Ann. Supp. 1919, § 8146e) vessels in 
which the United States had an in- 
terest and which were employed as 
merchant vessels were made liable as 
such to arrest or seizure for enforce- 
ment of maritime liens. The Lake 
Monroe, 39 S.Ct. 460, 250 U.S. 246, 63 
L.Ed. 962. It was intended to substi- 
tute this proceeding in personam, as 
the first section of the act express- 
ly indicates, in lieu of the previous 
unlimited right of claimants to libel 
such vessels in rem in the ports of 
the United States and its posses- 
sions.” Blamberg Bros. v. 3 
Silica UO 260 U.S. 452, 67 L.Ed. 
346. 


Adams v. U. S., 281 F. 895. 


Mack eee & Supply 
Opes Asn anaes 


Mack ee ae & Supply 
See The Bascobal, 
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6S. 
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67. 
WON Ve Ula. SUDLA: 
295 EB. 299. 


68. See infra § 186. 


[a] @Whus a government owned 
vessel, actually engaged in the gov- 
ernment’s business of transporting 
coal for governmental use at the time 
of the collision, is not employed as 
a merchant vessel within the mean- 
ing of the Shipping Board Act, and 
hence the United States would not be 
liable to a suit in personam under the 
Suits in Admiralty Act. The Ivake 
Lida, 290 FE. 178. 


69. Adams v. U. S., 281 F. 895. 
70. Adams v. U. S., supra. 


71. James Shewan & Sons v. U. S., 
45 S.Ct. 45, 266 U.S. 108, 69 L.Ed. 192; 
Adams vy. U. S., 281 F. 895. 


fa] Thus a ship owned by the 
shipping board, which had been used 
by the navy department, but had been 


statute, and a suit against the United 
States for injury caused by her to 
another vessel was maintainable. 
Adams v. U. S., 281 F. 895. See James 
Shewan & Sons v. U. S., 45 S.Ct. 45, 
266 U.S. 108, 69 L.Ed. 192. 


72. Adams v. U. S., 281 F. 895. 


73. James Shewan & Sons v. U. 
48 S.Ct. 45, 266 U.S. 108, 69 L.Ed. 198. 


74 The Snug Harbor, 283 F. 1015. 


75. Matson Nav. Co. v. U. S., 52 
S.Ct. 162% 284 U.S.-352, 76 L.wads 336. 
But see N. S. Byonnes & Son Damp- 
skibsrederi Aktieselskab v. U. S., 298 
F. 123 (where it was said that the 
remedy given, runs only in favor of 
those who may be regarded as either 
treating with the ship or suffering 
from her faults, and not in favor of 
her owner). 


76. The Moosabee, 7 F.(2d) 501. 
77. The Lake Fabyan, 283 F. 771. 
78. Wessels operated by Director 


General of Railroads see Shipping 
37-39 


79. The Isonomia, 285 F. 516. 


Seizure of public property in ad- 
miralty proceedings see Admiralty § 


oO. 


60. The Western Maid, 42 S.Ct. 159, 
257 U.S. 419, 66 L.Bd. 299 [gr pro- 
hibition sub nom. The Mavisbrook, 
270 FE. 1011, and expl and dist The 
Siren, 7 Wall. 152, 19 L.Ed. 129]; 
U. S. v. City of New York, 8 F.(2d) 
270; The Hamburg, 298 F. 942; The 
Jeannette Skinner, 281 F. 538 [rev sub 
nom. The Ceylon Maru, 266 F. 396, 258 
KR. 768). ‘But see the F. J. Lucken- 
bach, 267 EF. 931; The Gloria, 267 FE. 
929 (both holding that a liability of 
the vessel existed, although she was 
not subject to process while in the 
possession of the government). 


[a] Vessel in public service.—(1) 
As respects immunity from suit, a 
steamship owned by the United States 
was engaged in a publie service, and 
not in ordinary merchandising, while 
she was being used by the war de- 
partment for transporting foodstuffs 
for the relief of the civilian popula- 
tion of Europe, although the food 


§§ 


The Jeannette Skinner, 281 F. 538 [rev 
sub nom. The Ceylon Maru, 266 F. 
396, 258 F. 768}. But see The Nish- 
maha, 263 F. 959 (where a vessel 
owned by the United States was car- 
rying a cargo for the grain corpora- 
tion, and the court said that the char- 
acter of the business in which such 
a vessel was employed, and not the 
ownership of her cargo, was the con- 
trolling fact in determining whether 
she was a merchant vessel). 
Even though a vessel was used to 


(2) 


train apprentices for service on ves- © 


sels operated by the Emergency Fleet 
Corporation as merchant vessels, she 
was in the publie service where at the 
time she was also used to train ap- 
prentices for the United States trans- 
port service while a state of war still 
existed. The Hamburg, 298 F. 942. : 


{b] For alleged tort of dredge, 
owned by the United States and op- 


erated by the war department, the — 


United States may not be sued. The 
Barendrecht, 286 F. 386 [mod on other 
grounds 9 F.(2d) 614]. 


[ec] Government training ship is a 


publie vessel within the meaning. of 


the Tucker Act. The Hamburg, 298 
E. 942, Tucker Act see Judicial Code 
§ 145. 

[ad] Cross libelant was not entitled 
to order 


libelant’s claim was given pursuant to 
Admiralty Rules, rule 58s 
the fact that the United States was 
not subject to suit. The Barendrecht, 
286 F. 386, 390 [mod on other grounds 
9 F.(2d) 614]. 
267 I’. 929 (where motion for stay 
was granted). 


81. 
257 U.S.2419,) 66 Ti. bd. 12995 
man Bridge, 290 F. 575. 


[a] 


in view of | 


But see The Gloria, rh 


The Western Maid, 42 S.Ct. 159, 
The Nor- 


i 


Vessel in public service.—A 


vessel under a time charter to the 


United States during the war, and 


engaged at the time of the collision 


in carrying fuel oil for the British 


government to aid it in prosecuting 
the war, 
a “merchant vessel,” 
liable to suit. 
ZOO VR eb be 


and was not 


For later cases, developments and changes in the law see Annotations, same title and section number. 


was not employed solely as _ 


The Norman Bridge, | 


> 


staying original suit by © 
United States until security for cross © 
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§§ 186-187] 


by it is liable for a so-called tort committed while 
such vessel is engaged in a publie service, and such 
vessel may not be proceeded against and held lable 
for such tort even after she has ceased to perform 
such service, in the ease of a vessel owned by the 
United States,? or after she had been returned to 
her owner in the case of a chartered vessel.** So 
there was no liability to the United States grain cor- 
poration because of injury to a cargo of grain in- 
tended for the relief of starving people in foreign 
countries where such injury resulted from the un- 
seaworthiness of a vessel owned by the United States, 
on which the grain was earried.*+ These rules are 
not affected by the provisions of the Shipping Act 
of 1916,5° relative to the liability of vessels owned 
by the United States and operated solely as mer- 
chant vessels,§® or by the provision of the Suits in 
Admiralty <Act,8’ authorizing lbels in personam 
against the United States under certain cireumstane- 
es in respect of vessels employed as merchant ves- 
sels,°® or the provision of the last mentioned act,®? 
authorizing the United States to assume the de- 
fense of certain suits.°° While it has been held 
that the United States may, by bringing suit against 
a vessel for a maritime tort, subject itself to a prop- 
er set-off in respect of such tort,®! it has been held 
or recognized that a cross libel based on matters 
arising out of the same transaction does not consti- 
tute a set-off in this regard.°? 


The Public Vessels Act authorizes a libel. in per- 
sonam against the United States for damages caused 
by a public vessel,°? but the remedy is not exclu- 
sive,°* and in a proceeding for limitation of labil- 


82. The Western Maid, 42 S.Ct.| cargo. 
159, 257 U.S. 419, 433, 66 L.Ed. 299. F.(2d) 270. 
83. The Western Maid, supra. 85. Act Sept. 


“If then we imagine the sovereign 
power announcing the system of its 
laws in a single voice it is hard to 
conceive it as declaring that while 
it does not recognize the possibility of 
its acts being a legal wrong and while 


see infra § 187. 


159, 257 U.S. 


UNITED STATES 


U.S. v. City of New York, 8 


TLL ORCS Uns. 2 St. 
at L. 730 ¢ 451 § 9 


Liability in rem of merchant vessel als 
under Shipping Act of 1916 in general 


86. The Western Maid, 
419° 66 L.Wd. 2995 
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ity for collision with a public vessel, when the United 
States presents a claim for the loss of the pubhe 
vessel, cargo owners may intervene and present 
their claim against the United States for the dam- 
ages from the collision,®® and the limitation ap- 
plicable to suits under the Public Vessels Act 
does not apply.°® The act authorizing a libel 
against the United States for damages by a public 
vessel refers to damages to third persons, not of 
ship’s company.®? 


[§ 187] c. Vessels Purchased, Chartered, or 
Leased from Shipping Board.?’ While under the 
Suits in Admiralty Act a vessel owned by the United 
States may not be proceeded against in rem,®® the 
provision of the Shipping Act of 1916, that vessels 
purchased, chartered, or leased from the shipping 
board while employed solely as merchant vessels 
shall be subject to all laws, regulations, and labili- 
ties governing merchant vessels whether the United 
States be interested therein as owner, in whole or in 
part, or hold any mortgage, lien, or other interest 
therein, included lability of a merchant vessel 
within the operative effect of the statute, to be sub- 
jected to judicial process in admiralty for a maritime 
tort.2, This provision of the Shipping Act applied 
to a vessel which had been duly requisitioned by 
the president, by virtue of authority conferred by 
subsequent legislation,? through the United States 
Shipping Board Emergency Fleet Corporation. The 
provision applied where the contract with the ship- 
ping board was for the temporary use of a vessel 
owned by the United States and did not amount to 


/ 


98. Seizure of government proper- 
ty in suits in admiralty in general 
see Admiralty § 163. 


99. See supra § 185. 


ActSepte (Olesen smo teant 
L. 730 c 451 § 9; 46 USCA § 808). 


Application of statute to vessels 
in public service see supra § 186. 


46 USCA § 808). 


42 S.Ct. 


The [al 


its immunity from such an imputa- 
tion of course extends to its prop- 
erty, at least when employed in car- 
rying on the operations of the Gov- 
ernment . yet if that property 
passes into other hands, perhaps of 
an innocent purchaser, it may be 
seized upon a claim that had no 
existence before. It may be said that 
the persons who actually did the act 
complained of may or might be sued 
and that the ship for this purpose is 
regarded as a person. But that is a 
fiction not a fact and as a fiction is 
the creation of the law. It would bea 
strange thing if the law created a 
fiction to accomplish the result sup- 
posed. It is totally immaterial- that 
in dealing with private wrongs the 
fiction, however originated, is in force. 
The personality of a publie 
vessel jis merged in that of the sov- 
ereign.” The Western Maid, supra. 


84. U.S. v. City of New York, 8 
F. (2d) 270. 


[a] Vessel in public service.—Ves- 
sel belonging to the United States, 
operated by the Emergency Fleet Cor- 
poration, and carrying a cargo of 
grain loaded by the United States 
Grain Corporation, and consigned to 
that corporation, care of American 
Embassy, London,:-and actually en- 
gaged in Puropean food relief service, 
was engaged in public business and 
was not a merchant vessel, as affect- 
ing liability to suit for damage to the 


Jeannette Skinner, 281 F. 538 [rev sub 
nom. The Ceylon Maru, 266 F. 396, 
258 F. 768]. 


87, Act) March 9,71920 [41 90. 'S: 
Say, p. 525 (e 96--§ 200 46 USCA 


83. U. S. v. City of New York, 8 
ee 270; The Hamburg, 298 F. 
94 


gs9. Act March 9, 1920 [41 U.S. St. 


at L. 526 c 95 § 4]; 46 USCA § 744. 


90. The Western Maid, 42 S.Ct. 
159, 9257 URS 419) 66 wid. (219.9. 


91. The Norman Bridge, 290 F. 
575. See The Siren, 7 Wall. (U.S.) 
152, 19 L.Ed. 129 (where the right to 
assert a claim against a vessel which 
had been proceeded against as a prize 
was recognized). 


92. The Barendrecht, 286 F. 386 
[mod on other grounds 9 F.(2d) 614]. 


93. 46 USCA §§ 781-790. 

94. In re U. S. Steel Products Co., 
24 F.(2d) 657 [rev 16 F.(2d) 306]. 

95. In re U. S. Steel Products Co., 
supra. 

96. In re U. S. Steel Products Co., 
supra. 


97. Dobson v. U. S., 27 F.(2d) 807 
[aff sub nom. Haselden v. U. S., 24 
F.(2d) 529, cert den 49 S.Ct. 179, and 
motion den 31 F.(2d) 288]. 


“Employed solely as a mer- 
chant vessel.”—The Norman Bridge, 
290 F. 575; The Carol Poma, 259 F. 
869 [rev on other grounds 41 S.Ct. 


309, 255 U.S. 219, 65 L.Ed. 594]; The 
Florence H., 248 F. 1012. 
[b] “Merchant service.” — The 


aie rice 3 F.(2d) 808 [aff 13 
F.(2d) 3 


[e] access vessel.”——The Im- 
poco, 287 F. 400. 


[ad] Purpose of regi omaeS Cey- 
lon Maru, 266 F. 39 


2. The Lake sree 39 S.Ct. 460, 
250 U.S. 246, 63 L.Ed. 962: [refusing 
prohibition 258 F. 771; The Nishma- 
ha, 263 F. 959. 


[a] Statute applied where the tort 
occurred while the vessel which was 
owned by the United States was char- 
tered by the shipping board to the 
French government and manned by a 
French crew, for carrying a cargo of 
food for such government, and there 
was no showing that the cargo was 
carried as part of the allied military 
operation of France and the United 
States. The Florence H., 248 F.. 1012. 


3. Act June’ 15, 1917 -(40 USS: St. 
hie dupa SRSSy eer) 


4. The Lake Monroe, 39 S.Ct. 460, 
250 U.S. 246, 63 L.Ed. 962 [refusing 
prohibition 258 F. 77]; The Jeannette 
Skinner, 258 EF. 768 [rev on other 
grounds 281°. VES]. 
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a demise.® 


such provision.® 


libelant.?° 


5 The Lake Monroe, 39 S.Ct. 460, 
250 U.S. 246, 63 L.Ed. 962. See The 
Nishmaha, 263 F. 959 (contract or 
agreement in question was a charter 
within the meaning of the statute). 


[a] “Chartered.”—In determining 
the meaning of the word ‘ ‘chartered,’ 
as used in the statute, the court said 
that ‘“‘the term ‘chartered’ was here 
employed in a sense as broad as the 
definition in the Act of July 18, 1918’ 
140.U.. S. St. at 1.2918, ¢ 157] which 
is “any agreement, contract, lease or 
commitment by which the possession 
or services of a vessel are secured for 
a period of time, or for one or more 
voyages, whether or not a demise of 
the vessel.” The Lake Monroe, 39 S. 
Ct. 460, 250 U.S. 246, 63 L.Ed. 962. 


[b] Statute applied, even where it 
was merely an agreement by which 
the shipper paid a stipulated rate per 
ton for the cargo carried, The Lake 
Monroe, 39 S.Ct. 460, 250 U.S. 246, 63 
L.Ed. 962. 


6. The Lake Monroe, eupTa; As- 
toria Marine Iron Works v. U. 8. Ship- 
ping Board. Emergency leet “Gorp., 
270 F. 635 [rev on other grounds 42 
S.Ct. 386, 258 U.S. 549, 66 L.Ed. 762]. 


[a] Statute applied to a _ vessel, 
otherwise within the operative ef- 
fect of the provision, although she 
was assigned to carrying coal to a 
particular section of the country 
when the fuel administration was 
rationing the coal supply. The Lake 
Monroe, 39 S.Ct. 460, 250 U.S. 246, 63 
L.Ed. 962. 


7 The G. A. Flagg, 256 F. 852. 
8. The Bascobal, 295 F. 299. 


[a] Subsequent private ownership 
and operation.—That a libeled tug 
was owned and operated by the Unit- 
ed States, when the cause of action 
alleged in the libel arose, did not ex- 
empt the tug from libel and seizure 
after it passed into private owner- 
ship and operation. The Bascobal, 
295 B. 299. 


9. The G. A. Flagg, 256 F. 852. 
10. The G. A. Flagg, supra. 
11. Court of claims, defenses in 


see Federal Courts § 390. See also 
Set-Off and Counterclaim infra §§ 190, 
1 


12. See cases infra this note. 


[a] Illustrations.—(1) Claim not 
within statute. Cox v. U. S., 29 Ct.Cl. 


349. (2) Unauthorized wrongs of of- 
ficers. U.S. v. Cumming, 9 S.Ct. 583, 
130 U.S. 452, 32 L.Ed. 1029. (3) 


Wanton disregard of the rules of the 
- treasury department. Todd y. U. S. 
Dev.Ct.Cl. 149, § 616. 


13. See cases infra this note. 


The mere fact that the United States 
had an indirect interest in the outcome of a voy- 
age of a vessel, otherwise within the operation of 
the provision, did not prevent the application of 
The provision has been construed 
to include vessels operated by the shipping board,’* 
and a tug owned and operated by the United States.® 
The statute did not apply where the vessel was not 
engaged in mercantile employment and had not been 
assigned to that line of employment.® 
that the burden of proving that the vessel was em- 
ployed as a merchant vessel within the meaning of 
the statute, and hence subject to arrest, was on 


UNITED STATES 


It was held 


[§§ 187-189 _ 
[§ 188] E. Defenses11—1. By Government. While 
many defenses are open to the United States in an 
action brought against it,t? there are also a number 
which have been held not. available. 
no defense to a lawful claim that no appropriation 
has been made out. of which it can be paid?* or that 
the appropriation has lapsed;?° and an action found- 
ed entirely on the lawful acts of officers will not_ 
be defeated by reason of their subsequent wrongful 
acts.1° The government’s defenses may be waived,!* 


but where a case has been reopened, the usual de- 
fenses may be made.+® 


[§ 189] 2. By Individuals. A defendant in an ac- 


Thus, it is 


tion by the United States is entitled to credits given 


[a] MIllustrations.—(1) Where con- 
gress by a special act has authorized 
a suit against the United States in a 
court of admiralty to determine its 
liability for a collision at sea be- 
tween a vessel of the navy in time of 
war and a merchant vessel, such war 
vessel cannot be relieved from fault 
for a violation of the statutory rules 
of navigation in failing to sound fog 
signals, on the ground that the omis- 
gion was by order of her commander, 
nor in masking her lights in obedience 
to orders of the commander of the 
squadron; there being at the time no 
statutory authority for such order. 
Wats! veo UeeS., 123) Bal 522 Q)E that 
members of a board advanced rent on 
the failure of an appropriation is no 
defense in a suit for rent by the own- 
er against the government. Spofford 
v. U. S., 32 Ct.Cl. 452. (3) Where the 
government hired a vessel from with- 
out its jurisdiction, without question- 
ing the owner’s title, it would be an 
act of bad faith for the government, 
in an action for her value, to set up 
that the owner had obtained her from 
the Confederate government, and 
hence had no title to her as against 
the government. Clark v. U. S., U. 
S. 539, 24 L.Hd. 518. (4) It is not a 
defense to an action by the clerk of 
a federal court against the govern- 
ment, to recover his fees, that his 
claim has not been audited by the 
officials of the executive department, 
nor that it has been disallowed by 
such, officials... U.S v. Hitech, 770. 
5785 SLC. ClAG 23850 ot) Wess ADD Los: 
(5) Where a claimant sues on an im- 
plied contract arising from the im- 
pressment of his wagon train by an 
army Officer, the defendant cannot set 
up, that he was a subcontractor, and 
the contract was void under a statute 
forbidding the transfer of public con- 
tracts. Mason v. U. S., 14 Ct.Cl. 59. 


14. Winchester & P. R. Co. v. U. S., 
a Geek. 494; Parsons v. U. S., 15 Ct. 


15. Briggs v. U. S., 15 Ct.Cl. 48. 


[a] Rewards.—The fact that a re- 
ward awarded by the commissioner 
of internal revenue with the approval 
of the secretary of the treasury can- 
not be paid at the treasury, because 
the appropriation out of which it 
should have been paid has lapsed, 
constitutes no defense to a suit in the 
court of claims; and this, though a 
statute limited the total expenditure 
to wae. amount peprope iated. Briggs 


Vv. U.WS., Lb i|@t: Cl: 

16. State Nat. Bank of Boston v. 
UL San LOC Clo 5 Os 

[a] Statement of rule.—Although 


an action will not lie against the gov- 
ernment for the wrongful acts of its 
officers, nevertheless an action found- 


ed entirely on their lawful acts will 
not be defeated by reason of their 
subsequent wrongful acts, to which 
the other party is a stranger. and 
from which the government. would 
reap an advantage; that is, while the 
party cannot set up the wrongful acts 
of its officers against the government, 
neither can the government set up 
those acts to relieve itself from its 
lawful liabilities. State Nat. Bank of 
Bostoniw.. U.S: LOnCt: Cl rb io. 


17. U. S. v. Cumming, 9 'S:Gt. 583, 
£30) U.S. 452, 32 Lids 10295 


[a] Statement of rule.—Congress 
can waive government’s defenses. 
Garrett v. U. S., 70 Ct.Cl. 304. 


{b] Tllustration.—Where a United 
States naval officer made experiments 
in gunnery in the line of his duty, and 
subsequently procured letters patent 
on improvements, which were used 


only by the United States, and the. 


claim of his administratrix for com- 
pensation was referred by special act 
to the court of claims, to determine 
if claimant’s intestate was the orig- 
inal inventor, and what amount of 


ore 


ae 
| 


sy 


at 
¥ ied 


compensation, if any, within a speci- 


fied amount, should be paid, the gov- 
ernment, by referring the claim, 
waived the defense that the improve- 
ments were made within the line of 
the officer’s duty, and compensation 
should be made for the use of patent- 
ed improvements, and not for valu- 
able suggestions. 
16 Ct.Cl. 30 


[ec] Extent of waiver under stat- 
ute.—A statute authorizing plaintiffs 
“to sue in the court of claims, which 
court shall pass upon the law and 


facts as to the liability of the United 
its officer, — 
Joshua F.. Bailey (collector of reve-— 


States for the acts of 


nue), by reason of the seizure and 
closing up of the commission houses 
and bonded warehouses” of plaintiffs, 
“said suit to be maintained, any stat- 
ute of limitation to the contrary not- 
withstanding,’ waives no rights or 
defenses which the government might 
have, except the statute of limita- 
tions. U.S. v. Cumming, 9 S.Ct. 583, 
130 U.S. 452, 32 L.Ed. 1029. 


18 Cox v. U. S., 29 Ct:icl, 349 
[a] 


Dahlgren v. U. S., - 


Thus (1) where an allowed 4 
case or claim under the Indian dep- — 
redation act has been reopened at 


the election of either party, there is 


nothing in such act which prevents 
defendants from setting up any de- 
fense which they might set up in 
other’ cases. Cox, v. U. 'S:)129 Cre 
349. (2) And where the defendants 
elect to reopen, they may set up any 


defense which might have been set up _ 


in the interior department. Cox v. U. 


S., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 189-190] 


to him in the government’s account,!® and in claim- 
ing those eredits he does not waive any objection 


to the items on the debit side.?° 


however,”! certain claims for credits must have been 
presented to the accounting officers 
Various defenses interposed in 
actions by the United States have been held not 


and disallowed.?? 


available.23 


Action for benefit of private suitor, brought by 
the United States, is subject to all defenses that 


19. U. S. v. Jones, 8 Pet. 
375, 8 L.Ed. 979. 


(U.S.) 


20. U.S. v. Jones, supra. 

21. See statutory provisions. 

22. U.S. v. Patterson, 91 F. 854. 
[a] Thus defendant, a former In- 


dian agent, was sued by the United 
States on his bond for a _ balance 
shown by his account to be due the 
government. By his answer he plead- 
ed that, in so far as the account sued 
on showed property received by him 
and unaccounted for, it was the re- 
sult of errors in bookkeeping made 
by the clerk furnished him by the 
government. Held, that anv such er- 
rors, to be available as a defense, 
must be specific, and that claims for 
eredits on that account came within 
statute, and must be shown by the 
pleading to have been presented to 
the accounting officers of the treasury 
Sa U. S. v. Patterson, 
oes z 


23. See cases infra this note. 


[a] MTllustrations.—(1) In an ac- 
tion by the United States to recover 
money due from wool dealers licensed 
by the War Industries Board, the fact 
that a department intends making an 
illegal use of the money recovered is 
not a defense. U.S. v. Smith, 285 F. 
751. (2) In an action against a state 
corporation for money had and re- 
ceived, the fact that the profit from 
the tortious transaction, sought to be 
recovered, has become a part of the 
assets of the corporation, which is 
owned solely by the United States 
government, held not to constitute a 
defense. Federal Sugar Refining Co. 
v. U. S. Sugar Equalization Board, 268 
F. 575. (3) Abandoned and Captured 
Property Act, having been recog- 
nized and administered as an existing, 
valid statute of the United States by 


- the legislative, executive, and judicial 


departments of the government, 
though it was not approved by the 
president until after the expiration 
and actual adjournment of the con- 
gress by which it was enacted, it 
must be held that the constitutional 
question involved in the failure of the 
president to sign and approve it be- 
fore such adjournment is not an open 
one in the court of claims, or an in- 
ferior court. U.S. v. Weil, 29-Ct.Cl. 
523. (4) Sovereign acts of United 
States for general good cannot’ be 
used as defense to libel by. United 
States for delay in loading cargo. U. 
S. v. Coal Cargo of The Henry County, 
11 F.(2d) 805 [aff 11 F.(2da) 809 (cert 
den 47 S.Ct. 92, 273 U.S. 696, 71 L.Ed. 
845) J; U.- S. v. Coal Cargo of The 
Franklin County, 11 F.(2d) 805 [aff 
11 F.(2d) 809 (cert den 47 S.Ct. 
Oovmcdon) Ups. 096, ti (Lind. 345) )- 
(5) Officers’ laches is not impu- 
table to government and is not avyail- 
able as defense in government’s 
action. U.S. v. Judge Pampanga Ct. 
of First Instance, 50 Philippine 975. 
(6) A discharge in bankruptcy under 
the Act of 1867, did not bar a claim 
of the United States. In re Baker, 96 
FR. 954. 


24. U.S. v. Atlantic Coast Line R. 


UNITED STATES 


Under statute, United States. 


of the treasury 
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could be made against the real party in interest.?4 


[§ 190] F. Set-Off and Counterclaim?°—1. By 
The restrictions upon the right of 
set-off against the United States?® do not apply 
where the government is sued, and it may set off any 
claim it may have against plaintiff,?” although it 
constitutes an independent cause of action,?® provid- 


ed it is conscionable,?® and that the claims are due 


Co., 206 F. 190 [aff 215 F. 56, 131 C. 
C.A. 364, L.R.A.1915A 374]. 


25 Generally see Set-Off 
Counterclaim 57 C.J. p 351. 


26. See infra § 191. 


27. U.S. v. Louisiana, 8 S.Ct. 1047, 
127 U-S. 182, 32 L.Ed. 66, 23 Ct.Cl. 501; 
steele va US 5 S:Ct 396; 113 -UsS: 
128, 28 L.Ed. 952, 20 Ct.Cl. 526; U.S. 
Vai JMarrisi 7 Ties, 238. ©.C. AnTag 3s 
Crane. ve WSs bo" B:. (2a) 734 [cert den 
Bea Su Olea 287 rane 601, 77 L.Ed. ——]; 
Cosgrove v. U. 21 Ct.Gl, 3323 Neal 


and 


Vie OG Sy ale Geen. 280) Late 18 .Ct.Cl. 
756]. 
[a] Applications of rule.—(1) The 


government may offset overpayments 
on one contract against Ue due 
on other contracts. Emery v. U. S., 

13 F.(2d) 658; Keith v. U. S., 72 Ct. Cl. 
236.. (2) Where the government is 
both debtor and creditor, its right of 
set-off exists under U. S. Rev. St. § 
236 (81 USCA § 71), independently 
of: Us, S; RevSt- $$ 1766> @ “USCA "$ 
82), and 18 U. S. St. at L. 481, -c 149 
(31 USCA § 227). Taggart v. U. S., 
17 Ct.Cl. 322. (3) Although it ap- 
pears that the government, sued by a 
contractor, has overpaid the contrac- 
tor, yet, if it neglects to furnish the 
data for computing the amount there- 
of, the fact of overpayment will mere- 
ly defeat the claimant’s recovery, and 
it will not enable it to recover on its 
counterclaim. Shrewsbury v. Sues 
13 Ct.Cl. 183. (4) Where fees have 
been allowed and paid to an Officer, 
and having subsequently been disal- 
lowed and charged to him, he brings 
his action to recover the money with- 
held, the defense is in the nature of a 
counterclaim. Chinn v. U.S., 37 Ct.Cl. 
521. (5) Where a public officer opens 
the settlement of his accounts by su- 
ing for compensation, which, at the 
time of the settlement, it was sup- 
posed that he was not entitled to re- 
ceive, he opens the whole case, and 
the government can maintain a coun- 
terclaim for moneys erroneously paid 
him. Milchrist v. U. S., 31 Ct.Cl. 403; 
Yoes .v. U. S., 31 Ct.Cl. 293. 


[b] However, it is held (1) that 
the government cannot set off against 
one contract amount paid under an- 
other. Endel v. U. S., 60 Ct.Cl. 513. 
(2) The difference in quality and fuel 
value between the coal called for by 
the contract and a cargo of inferior 
coal furnished to the government and 
paid for my be set off against the 
government’s liability to the same 
contractors under a later contract, 
where the parties agreed that the ac- 
eceptance of the inferior coal should 
be a purchase ouside the contract, and 
the contractors were notified before 
delivery that they would be charged 
with the difference if the coal proved 
inferior. Barry v. U. S., 33 S.Ct. 681, 
229 U.S. 47, 57 L.Ed. 1060 [aff sub 
nom. Peabody v. U. S., 45 Ct.Cl. 532]. 
(3) The unpaid balance of purchase 
price is not recoverable by govern- 
ment as counterclaim after rescission 
of contract. Wright v. U. S., 60 Ct. 
Cl. 519. (4) A counterclaim by the 
United States based on another piece 
of work which the plaintiff failed to 


mutually between the same parties,*° and the court 
has power to render judgment in favor of the United 


perform and the government relet to 
another contractor on a contract sub- 
stantially different from the contract 
with the plaintiff cannot be main- 
tained in a suit on the latter contract. 
MOlk ye Wa SHt5o> CUCL sia lappeat 
dism U. S. v. Schoyen, 42 S.Ct. 169, 
and Us. S& vi, Wolk} 421 SiCt; h691 2m Com 
Where in an action by a band of In- 
dians against the United States a cer- 
tain payment was to one of the claim- 
ants, and related to a different trans- 
action than the one under considera- 
tion, it cannot be brought into the 
case as a set-off. Ute Indians v. U. 
S., 45 Ct.Cl. 440. 


{c] Divided court.—Where, in an 
action against the United States by a 
contractor to recover a sum due on a 
contract, the United States interposes 
a counterclaim, the counterclaim will 
be dismissed, where, on the question 
of the right of the government to re- 
cover under the counterclaim, the 
court is divided in opinion. Stuart v. 
Wras:,, Ls) Ct.Ch 190: 


23. Peabody v. U. S., 45 Ct.Cl. 532; 
Bonnafon v. U. S., 14 Ct.Cl. 484. 


29. Clark v. U. S., 95 U.S. 539, 24 
L.Ed. 518, 13 Ct.Cl. 519. 


[a] Thus where a claim against 
the United States was allowed by the 
proper officers of the treasury, and a 
part thereof paid to the assignees of 
the claimant, on his receipt for the 
whole sum, the United States, when 
sued by them for the balance, cannot, 
on the ground that the assignment 
was not executed in the manner pre- 
scribed by law, set up as a counter- 
claim the amount so paid, but, by pay- 
ing a part of the claim to the as- 
signees, the United States did not 
waive its right to withhold from them 
the residue. McKnight v. U. S., 98 U. 
S. 179, 25 L.Ed. 115, 14 Ct.Cl. 584. 


{[b] Balance due a deceased mili- 
tary officer upon his pay account 
becomes, on his death, part of his per- 
sonal estate, and may be set off by the 
accounting officers upon an indebied- 
ness due from him to the government 
(Mumford v. U. S., 31 Ct.Cl. 210); but 
money granted to a widow by statute 
cannot be set off against an indebted- 
ness from her husband to the govern- 
ment (Mumford v. U. S., supra), such 
money being a gift or gratuity, and 
the right to” it passing to the widow 
irrespective of her husband’s indebt- 
edness to the United States (Semple 


v. U. S., 24 Ct.Cl. 422). 

80. Marietta Mfg. Co. v. U. S., 61 
CtiCl, 122: Ute Indiansicv., Us S45: 
Ct.Cl. 440. 

{a} Setting off unpaid taxes 


against state’s claim.—Under the di- 
rect tax acts of 1861 and 1862, where 
the citizens of the state neglected to 
pay their proportion of such tax, the 
balance so remaining unpaid cannot 
be set off by the United States against 
the claim of the state for money ac- 
eruing for swamp lands sold by the 


land-office. Georgia v. U. S., 24 Ct.Cl. 
402) Lowisiana tv, sUs Ss, (22) ChGhezsa: 


[aff 8 S.Ct. 17, 123-U.S. 32, 31 L. Ea. 69, 
23 Ct.Cl. 484]. 
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States for any balance found due it upon a set- 


oft.8+ 


Election between action and counterclaim. 
States brings a suit in district court, and, 
pending such suit, sets up the same 
of counterclaim to defendant’s suit in the court of 
claims, the latter court will compel an election.*? 


[§ 191] 2. Against United States. 
a debtor of the federal government when sued by 
it to interpose a counterclaim is statutory,*?* and 
ordinarily is available only to the extent. necessary 
to defeat the government’s claim,°* although it may 
be judicially ascertained that on stating a balance 
of just demands, the government is indebted to de- 
Under an early stat- 
ute still in foree,*® in an action by the United States, 
defendant cannot set off a claim for a debt due to 


United 


fendant in a certain amount.®® 


31. U.S. v. Saunders, 79 F. 407, 24 
C.C.A. 649; Towar Cotton Mills v. U. 
S:, 59 Ct.Cl. 841 [aff 46 S.Ct. 211, 270 
US. 375, 70 L.Ed. 639]. 


32. Boehm y. U. S., 20 Ct.Cl. 142. 
,83. See statutory provisions: | 


[a] The Tucker Act, conferring on 
federal district courts jurisdiction 
over certain suits against the United 
States, does not authorize a recovery 
of demands against the United States 
on counterclaims. United States v. 
Nipissing Mines Co., 206 F. 431, 124 C. 
C.A. 313 [mod 202 F..808, cert.gr 34 
SsCto ol wean) Uns. 744.158 Tbs 7463), 
and aft 34 S.Ct. 678, 234 U.S. 765, 58 
L.Md. 1582]. 


co U.S. v.' Hckford; 6 Wall. 
S:))) 484,318" GL. Bas 9205-3) Cl. 
Ct.Cl. 18; Reeside v. Walker, 11 How. 
GUESS ete, ve Bd. G98. = Ushio ave 
Nipissing Mines Co., 206 F. 431, 124 
COCA 313. [mod 202 BH: S03 Ii. Uashiv. 
Gillies, 144 F. 991; U.S. v. Wade, 75 
Wo 264° Gerding. ivi, Uni S:; 
Sais Adams v. U. Sep 


(U. 


People v. Dennison, 84 N.Y. “872 [aff . 


22 Hun 317, 8 Abb.N.Cas. 147, (aff 8 
AibpuNn-Gas. 1028¢0/59.. How. bre oe ahs 
U. S. v. Warren, 71 P. 685, 12 Okl. 350. 


[a] Tucker Act allowing any per- 
son who “is or has been inde bted to 
the United States,” and whose “ac- 
‘count still remains unsettled and un- 
adjusted,” to bring suit against the 
government where no suit has been 
brought thereon by the United States, 
is intended to hd a speedy and 
final settlement of the demands of the 
government against such person, and 
no affirmative judgment can be ren- 
dered against the government in 
claimant’s favor in such a suit. Gerd- 
ing v. U.'S.,°26 Ct.Cl. 319, 


[b] But on other hand (1) it has 
been held that Act March 3, 1797 (1 
St. at L. 514) did not prohibit defend- 


ant, in an action by the United States, 
from having allowed to him, by way 


of offset, a larger sum than the Unit- 
ed States was seeking to recover. 


Reeside v. U. S., Dev. Ct. Cl. 114, § 
460. 

os. U. S. v. Tillou, 6 Wall. (U:S:) 
484, 18 L.Ed. 920, 7 Ct.Cl. 18. 


36. U. S. Rev. St. § 951 (28 USCA 


§ 774). 


STN Waser Va Lulloiw,, 6) Wall CULS3) 
AQ4. 18, lo-fi. 1920, 3° Ct: Cl. 454, 7 Ctl, 
18; Ware v. U. S., 4-Wall. (U.S.) 617, 
18 L.Ed. 389; U. S. v. Giles, 9 Cranch 
(U. S.) 212, 3 L.Hd. 708; Fisher Flour- 
ing Mills Co. Vee S50 dE C2d) -2d2% 
U. S. v. Pierson, 145 F. 814, 76 C.C.A. 
390; U. S. v. North American Com- 


454, 7 
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him from the United States, unless such claim shall 


‘have been submitted to the accounting officers of 


Tf the 


matter by way 


The right of 


claim on it, the 


mercial Go., 74 F. 145-[rev on other 
rounds 18 S.Ct. 817, 171 U.S. 110, 43 
ih. bd 98ads “Alexander rvs) U.S. 57%. EF: 
828, 6,C.C.A. 602; U.S. v.. Barker, 24 
¥.Cas.No. 14,517, 1 Paine 156. 


[a]. Statements of rule.—(1) Un- 
der statute a counterclaim cannot be 
set up in an action by the United 
States, unless itis shown to have been 
presented to the accounting officers 
of the treasury and been disallowed 
by them. Si Vemkerr,, LOG VE bo: 
(2) Since a set-off is a creation of 
statute, and does not exist at com- 
mon law, if it is available at all-in an 
action brought by the United States, 
it must appear that the claim has 
been presented to an accounting of- 
ficer of the treasury and disallowed, 
as required by statute, or that it is 
‘within one of the exceptions specified 
ae anee section. U.S. v. Cantrall, 176 


[b] Claims against Fleet Corpora- 
ticn.—In a suit by the United States 
on a cause of action assigned to it by 
the Fleet Corporation, defendant held 
not entitled to plead as a _ set-off 
claims against the Fleet Corporation 
which have not been presented to the 
accounting officers of the treasury as 
required by statute. U. S. v. Fisher 
Flouring Mills Co., 295 F. 691. 


[c] Act applicable to cash and 
eredits.—Alexander vy. U. S., 57 F. 828, 
6 C.C.A. 602. Credits and set-offs on 
accounting and settlement by officers 
and agents of the United States see 
supra § 48. 


7 \ 

s& U. S. v. Metropolis Bank, 15 
Pet. CUSS.) 4300 LO" Lear 4 2 Wit se 
v. Macdaniel, 7 Pet. (U.S.) 1, 8 Ld. 
587; U. S. v. Wilkins, 6 Wheat. (U. 
S.) 185, 5 L.Ed. 225; Union Petroleum 
SUP SE KOkoriar Oly Spe ami (OX byes ined 
115 F.(2d) 383, and cert den mM S.Ct. 
THLLO es CAN eWay NCOs wale Eel 338); 
Reeside v. U. S., Dev. Ct. Cl. ie §§ 
458, 459. 


[a] Statement of rule-——The Unit- 
ed States government, by bringing 
suit for damages for a collision, sub- 
jected its claim to any proper set- 
Off. The Norman Bridge, 290 F. 575. 


[b] Treasury account, containing 
eredits as well as debits, (1) is evi- 
dence as well for defendant as the 
government, when used by the latter; 
and unless there can be an abandon- 
ment of the suit by the government 
it has no right to withdraw from the 
jury any part of the credits relied on 
by defendant. U. S. v. Jones, 8 
Pet. (U.S.) 387, 8° L.Ed. 983. (2) And 
in claiming those credits defendant 
does not waive any objection to the 


‘relief by counterclaim 
sessed income taxes admittedly owed 
‘by government. 


the treasury, and by them rejected, unless it is proved 
to the satisfaction of the court that he was prevented. 
from submitting the claim by absence from the 
/ United States, cr by some unavoidable accident.37 
With this restriction, however, a defendant is ordi- 
narily entitled to the full benefit of any credit in 
‘his favor, whether arising out of the particular trans- 
action for which he was sued, or out of distinct and 
independent transactions, constituting a legal or 
equitable set-off, 
ey for by the United States.?® 

has been presented and disallowed, in whole or in 
part, may yet be given in evidence, by way of set- 
off, in a suit brought by the United States;3® and 
when the United States sues a party who has a 
courts will not subject him to an 


in whole or in part, of the debt 
An acecunt which 


items on the debit side of the account. 
S. v. Jones, supra. 


[c] But it has also been held (1) 
in government’s action for rentals 
under lease, lessee could not obtain 
for overas- 


U. S. v. Pacifie Mar- 
ket.Co., 51 F.(2d) 348 [aff 51 B.(2d) 
350]. (2) In a suit by the United 
States, for the recovery of internal 
revenue taxes, defendant cannot plead 
a set-off, legal or equitable, growing 
out of independent claims against the 
United States, although such claims 
are just, and have been presented to 
and rejected by the proper auditing 
officers. -U,. Si Vv. Pacific Rs ec ieee 
Cas.No. 15,988, 4 Dill. 66. 


{d] In admiralty suit for injury to 
a government vessel by collision (1) 
it has been held that the court could 
not entertain a cross libel alleging the 
fault of such vessel, and praying a 
decree against the United States for 
damages (Bowker v. U. S., 105 F. 398 
{error dism 22 S.Ct. 802, 186 U.S. 135, 
46 L.Ed. 1090]); (2) but in-a later 
decision it was said that claimant 
may maintain a eross libel, and on a 
determination that libelant’s vessel 
was solely in fault is entitled to a de- 
cree against the United States finding 
tuhe amount of its damages (The 
Gloria, 286 F. 188 [certified to Luck- 
enbach Steamship Co. v. The Thekla, 
295 FF. 1020 (certified questions an- 
swered 45 S.Ct. 112, 266 U.S. 328, 69 
L.Hd. 313)]). 


co. U. S. ex rel. Skinner & Eddy 
Corporation v. McCarl, 48 S.Ct. 12, 275 
U.S. 1; 72 L.Ed. 1312 .[aft -5¢ AS piD es 
52, 8 F.(2d) 1011]; U. S. v. Fillebrown, 
7 Pet. (U-S:) 28,58 Lid. 596; Us Saive 
Ripley, 7 Pet. (U.S.) 18, 8 L.Ed. 593; 
U. S. v. Macdaniel, 7 Pet. (U.S.). 1, 8 
L.Ed. 587; U. S. v. Collier, 25 E.Gas: 
No. 14,833).'8' Blatechf. 3255" Ut tSitive 


Hart, 19 PB. 4,2 Ariz. 415. 
[a] Thus the rejection of an ac- 
count or claim against the United 


States, by an accounting officer of the 
government, authorized by a special 
act of congress to adjust the same on 
equitable principles, does not pre- 


clude defendant, when sued, from set-— iy 


ting up such rejected claim or ac- 
count as a set-off. 
F.Cas.No. 16,321, 1 Bond 68. 


[b] However, when a_ claim 
against the United States, suStained 
by no evidence save the claimant’s 


affidavit, was rejected by the account- 
ing officers of the government, it was — 


not a subject of set-off in a suit in 


which the United States is plaintiff, 


U. S. v. Lamon, 10 D.C. 204. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


U.S. v. Smith, 27aae 
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application to congress.4° However, a claim for un- 
liquidated damages, not allowed by the government, 
cannot be pleaded as a set-off in an action brought 
by the government,*! nor can a set-off be allowed 
where the demands are not mutual;*2 and when 
the claim which is asserted as a set-off in an action 
by the United States depends for its validity on 
the generosity of the government, it cannot be en- 
forced by the court against a legal demand on de- 
fendant by the United States.4* Where a special 
procedure for the recovery of a particular type of 
claim is prescribed by statute*+ such a claim can- 


not be made the subject of a counterclaim.*® 


Effect of state laws. In an action by the United 
States, state laws relative to the right of set-off will 
not control.*® 


[§ 192] G. Jurisdiction and Venue—1l. Jurisdic-, 
tion. Jurisdiction of suits against the United States, 
whether by counterclaim or by direct action, does 
not exist without specific congressional authority.** 


State courts. While the United States may sue 
in state courts*® it cannot ordinarily, in the absence 
of a permissory statute, be sued in a state court 
either directly4+® or indireetly,®°° as by ‘seizing its 
property,®! or by bringing trespass to try title 
against officers holding property on behalf of the 
government.®?, Such exemption is not a personal 
privilege which must be pleaded in abatement, but 


UNITED STATES 
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an attribute of sovereignty, and goes to the jurisdic- 
tion;®* and the objection is not waived by plead- 
ing to the merits.°* However, where the United 
States has become the owner of the equity of re- 
demption in Jands, but has taken title to secure a 
debt, or otherwise as a private owner merely, and 
not for any purpose of government, the rule that an 
action cannot lie against the government does not 
prevent a state court from decreeing a foreclosure 
sale of such lands;®® and the United States, by vol- 
untarily appearing in a state court as a claimant to 
a fund therein, subjects itself to the jurisdiction 
of the court and will be bound by its decision.°® 
It has been held also that a petitory action to re- 
cover lands illegally taken by officers acting under 
authority of the United States for their use will he 
in the state court against officers in possession of 
such lands, although the real party in interest is the 
United States.°* 


Federal courts.°* Where a suit is against the 
United States the federal court’s jurisdiction is to_ 
be determined by that fact®® rather than by the fact 


that it arises under the laws of the United States.°° 


Most eases against the United States are settled in 
the Court of Claims.°°% Under a statute providing 
for an action against the government in admiralty 
court,®? the jurisdiction of the court has been held 
to depend on the contract or policy issued and the 
circumstances of claimant’s injury.*? Under the 


_ ruary, 


40. U.S. v. Ringgold, 8 Pet. (U.S.) 
150, 8 L.Ed. 899. 

41. U.S. v. Robeson, 9 Pet. (U.S.) 
319, 9 L.Ed. 142. 


[a] Unliquidated damages for 
torts.—(1) Unliquidated damages 
arising from torts cannot be set off 
against a government claim. U.S. v. 
Buchanan, 8 How. (U.S.) 83, 12 L.Ed. 
997 [rev 24 F.Cas.No. 14,678, Crabbe 
563]. (2) And thus in a suit by the 
government to foreclose a mortgage 
executed by defendant to secure the 
purchase-price of land, defendant 
eannot set off an unliquidated demand 
for damages arising from damages 
done to the land purchased by troops 
of the United States. U. S. v. Wil- 
liams, 28 F.Cas.No. 16,721, 5 McLean 
133. 


42. Meredith v. U. S., 
S)) 486, 10° L.Ed. 258. 


43. U.S. v. Wells, 28 F.Cas.No. 16,- 
663, 2 Wash.C.C. 161. 


44. See statutory provisions. 


45. Davis v. Naugatuck Valley 
Crucible Co., 130 A. 162, 103 Conn. 36. 


[a] ©€hus in an action by the di- 
rector-general of railroads under 
Transportation Act of 1920 (49 USCA 
§ 71 et seq.), against defendant for 
unpaid transportation charges, a 
eounterclaim, deemed as brought on 
March 22, 1921, for injury and loss to 
defendant’s shipments between Heb- 
1918, and October 17, 1918, 
could not be maintained, in view of 
section 206 (49 USCA § 74 (a-g), pro- 
viding in such cases for action 
against an agent designated by the 
president; it being the only form of 
action under which the United States 
has waived its sovereign rights in 
such case by statute. Davis v. Nau- 
gatuck Valley Crucible Co., 130 A. 162, 
‘103 Conn. 36. 


46. Fisher Flouring Mills Co. v. 
nis: La. H.C2ad)) 232. 


47. Nassau Smelting & Refining 
Works v. U. S., 45° S.Ct. 25, 266 U.S: 


[65 C. J.—90] 
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101, 69 L.Ed. 190. 


4s. U.S. v. Burrill, 78 A. 
Me. 382, Ann.Cas.1912D 512; U.S: v. 
Graff, 67 Barb. (N.Y.) 304, 4 Hun 
634; U. S. v. U. S. Fidelity & Guar- 
anty Co., 66 A. 809, 80 Vt. 84. 


[a] Forcible entry and detainer.— 
As an attribute to its right to hold 
property, the United States can sue to 
preserve and protect its property im 
the same tribunals that other own- 
ers can, and hence may sue in forci- 
ble entry and detainer in the state 
court to obtain possession of its prop- 
erty. U.S. v. Burrill, 78 A. 568, 107 
Me. 382, Ann.Cas.1912D 512. 


[b] Action on bond.—Where a 
declaration declared on a bond exe- 
cuted by a corporation of Maryland, 
doing business in Vermont, to the 
United States, conditioned that a cer- 
tain corporation of New York, doing 
business in Vermont, should perform 
a contract between such corporation 
and the United States, and pay all 
persons furnishing materials for the 
work nrovided for by the contract, 
and alleged that a resident of the 
state of New York furnished 
rials at a place in Vermont for which 
the contractor had not paid, it showed 
that the courts of Vermont had juris- 
diction. U. S. v. U. S.. Fidelity & 
Guaranty Co., 66 A. 809, 80 Vt. 84. 


{[c] Action for nnpaid duties.—An 
action, by the United States, for the 
recovery of a sum of money claimed 
to be due and owing to the plaintiff, 
for unpaid duties upon imported 


568, 107 


goods, may be brought in a state 
court. U.S. v. Graff, 67 Barb. (N.Y.) 
304. 


49. Orleans Nav. Co. v. The Ame- 
lia, 7 Mart. (La.) 632, 12 Am.D. 516. 


50. Clark v. Livingston County, 24 
Tll. 371; Orleans Nav. Co. v. The Ame- 
lia, 7 Mart. (La.) 632, 12 Am.D. 516. 


[a] Thus a state court cannot 
compel. performance of a contract 
when the United States is the sub- 
stantial defendant. Clark vy. Livings- 


mate-| 


ton County, 24 Ill. 371. 


_51. Orleans Nav. Co. v. The Ame- 
lia, 7 Mart. (La.) 632, 12 Am.D. 516. 


52. Stanley v. Schwalby, 16 S.Ct. 
754, 162 U.S. 255, 40 L.Ed. 960 [rev 29 
S.W. 90, 8 Tex.Civ.App. 679, aff 30 S. 
W. 435, 87 Tex. 604]. 


53. Goldsmith v. The Revenue Cut- 
ter, 6nOrs2 50. 


54. Goldsmith v. The Revenue Cut- 
ter, supra. 


55. Elliot v. Van Voorst, 8 F.Cas. 
No. 4,390, 3 Wall.Jr. 299. 


56. Johnston v. Stimmel, 89 N.Y. 
roe 14 N.Y.Wkly.Dig. 470 [aff 26 Hun 


57. Dreux v. 
(La.) 489. 


58. Court of claims, jurisdiction 
of see Federal Courts § 375 et seq. 


District court, jurisdiction of see 
Federal Courts § 348. 


59. North Side Canal Co) v. Twin 
Falls Canal Co., 12 F.(2d) 311. 


60. North Side Canal Co. v. Twin 
Falls Canal Co., supra. 


6014. Correa v. 
Rico Fed. 2238. 


fa] Under the Judicial Code Unit- 
ed States can be sued outside of court 
of claims only in cases not exceeding 
ten thousand dollars. Correa v. 
Bruner, 12 Porto Rico Fed. 223. 


61. War Risk Insurance Act § 5, 
as amended by Act May 20, 1918 (40 
U.S. St. at L. 556, and Act July 11, 
LOU (408 Uses Sty atl Sous 


62. Covey v. U.S., 263 F. 768. 


[a] Thus, although the War Risk 
Insurance Act § 5, as amended, pro- 
vides that, in the event of disagree- 
ment as to a claim for losses or the 
amount thereof, an action may be 
brought against the United. States in 
the district court. sitting in admiral- 
ty, the jurisdiction of the district 


Kennedy, 12 Rob. 


Bruner, 12 Porto 


\ 
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Suits in Admiralty Act the district court has only 
such jurisdiction as is specifically given,®? and ju- 
risdiction not so given cannot be conferred by con- 
sent.6 Ag in the ease of a libel in rem, so in the 
case of a libel in personam under the statute against 
the United States the vessel owned by it must be 
within the jurisdiction of the court in which the 
libel is filed.¢® Notwithstanding the disappearance 
of the res an action may be maintained under this 
statute.°® 


Federal supreme court has jurisdiction to review 
on writ of error the decision of the highest state 
court having jurisdiction, when its final judgment 
is adverse to the validity of an authority alleged to 
be exercised under the United States.°’ 


[§ 193] 2. Venue.*8 Where the cause of actior 
is transitory and not local in its nature, an action 
may be brought by the United States wherever de- 
fendant can be served with process.°® Under a stat- 
ute providing for venue of certain suits against the 

-United States7® the government could not be im- 
pleaded except in a district where it might be 
sued.‘ 


[§ 194] H. Limitations and Laches. Elsewhere 
has been considered the right to invoke statutes of 
limitations in actions by or against the United 
States.72 Also the availability of laches as a de- 
fense by or against the United States has been dis- 
cussed in another place.7* 
neither the general statutes of limitations nor the 
general doctrines of laches apply to the govern- 


court sitting in admiralty depends on 


UNITED STATES 


The general rule is that 


the United States thereunder shall be 
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ment.74 Parties may contract for a shorter period 
of limitations.7> That a libel tug was owned and 
operated by the United States when a cause of ac- 
tion alleged in the libel arose, does not prevent the 
accrual of that. cause of action, nor exempt the tug 
from libel and seizure after it passed into private 
ownership and operation.’® 


Period of limitations,77 prescribed in the Suits 
in Admiralty Act,** applies only to suits brought 
against the United States,7® and not to a claim in 
the nature of a set-off in a suit brought by the United 
States.8° The one-year period contained in the act, 
as originally enacted, in suits based on causes of 
action arising prior to the taking effect of the act, 
did not apply to a suit, the right to bring which was 
not created or given by the act.$+ 


Suit on behalf of private persons. Where a suit 
is prosecuted in the name of the United States, but 
on behalf of private persons, the mere use of its 
name cannot extend its immunity as a sovereign 
government, and such a suit is subject to be barred 
by laches and by limitations.*? 


[§ 195] I. Parties—1. In General. In actions by 
and against the United States questions relating to 
parties, except as and to the extent that these mat- 
ters may be controlled by special statutory provi- 
sions,** are determined by the general rules ap- 
plicable in other civil actions.84 Whether suing in a 
federal court or in a state court, the United States 
may sue in its own name,*® even though the action 
is on a contract made by its agent,’® or suit may be 


81. The Bascobal, 295 F. 299. 


the contract or policy issued and the 
circumstances or manner in which 
the claimant was injured. Covey v. 
WesSs263 He 768: 


63. N. S. Byonnes & Son 
skibsrederi Aktieselskab v. U. 
Pe 23s 


64 N. S. Byonnes & Son 
skibsrederi Aktieselskab v. U. 
pra. 


Go. Galefiw. U.cS.025 ad), 134; 
Puget Sound Stevedoring Co. v. U. 
SI ea Daie(site 


66. 
Te SeLAT Ota Sou cis Was Ono midd ws 
Eid. 472: W.'R. Grace & Co. v. U. S., 
53 (EV (2d) 272. 


67. Stanley v. Schwalby, 13 S.Ct. 
418, 147 U.S. 508, 37 L.Ed. 259. 


Generally see Federal Courts §§ 
276-3824. 


68. Generally see Admiralty § 144; 
Venue. 


GOnm SLO nya eos, Lies Cle Tate, wl Ol 
U.S. 178, 42 L.Ed. 127 faff 64 F. 667, 
12 C.C.A. 451]; U. S. y. Noyes, 4 Conn. 
340. : 

[a] Thus an action by the United 
States to recover the value of timber 
taken from public lands is transitory, 
and may be brought in any jurisdic- 
tion in which defendant can be served 
with process. Stone v. U. 8., 17 S.Ct. 
778, 167 U.S. 178, 42 L.Ed. 127 [aff 64 
E667, 12, CC. AL 451). 


70. Suits in Admiralty Act § 2 (46 
USCA § 742). ; 
71. The Cotati, 2 F.(2d) 394. 


fa] Statement of rule. — Under 
suits in Admiralty Act § 2 (46 USCA 
§ 742), providing that suits against 


Damp- 
S., 298 


Damp- 
S., su- 


astern Transportation Co. v. 


brought in the court of the district 
in which the parties suing reside or 
have their principal place of business, 
or in which the vessel or cargo sought 
to be charged is found, the United 
States cannot be impleaded by re- 
spondent in a suit in admiralty, ex- 
cept in a district where it might be 
sued. The Cotati, 2 F.(2d) 394. 


72. See Limitations of Actions §§ 
28, 29, 152-563. 


In tho court of claims see Federal 
Courts § 389. 


73. See Equity § 216. 


74. The Messenger, 14 F.(2d) 147; 
U. S. v. Updike, 1 F.(2d) 550 faff 
8 F.(2d) 913 (cert den 46 S.Ct. 473, 
271 U.S. 661, 70 L.Ed. 1138)]; Shoot- 
ers Island Shipyard Co. v. Standard 
Shipbuilding, Corp., 293 F. 706; U.S. 
v. Ingate, 48 F. 251. 


75. Schnell v. U. S., 30 F.(2d) 676. 


76. The Bascobal, 295 F. 299 (con- 
struing Shipping Board Act [1916] § 
9, 46 USCA § 808, and the Merchant 
Marine Act [1920] § 8). 


77. [a] Computation of limita- 
tion.— The Bellingham, 49 F.(2d) 442. 


78s. Act March 9, 1920 (41 U.S. St. 
at L. 526 ¢ 95 § 5; 46: USCA § 745). 


5 Be The Norman Bridge, 290 F. 
Tb. } 


80. 
[a] 


The Norman Bridge, supra. 


Rule applied in respect of the 
one-year period prescribed in Act 
March 9, 1920, § 5 [46 USCA § 1745, 
note) as originally enacted, in respect 
of suits based on, causes of action 
arising prior to the taking effect of 
Bs act. The Norman Bridge, 290 F. 
575. : 


82...Curtner v. U. S., 13 S.Ct. 985, 
149: U.S: (662,37 LiBds 8905) Us Stay 
Des Moines Nav., ete.,°Co., 12 S.Ct 
308, 142 U.S. 510, 35 L.Ed. 1099; U.S. 
vii Beebe,7 84S. C&(h083 2127 Wisanaaes 
32 L.Ed. 121. 


83. Dexter & Carpenter v. U. S., 
275 EF. 566. 


84. See cases infra this section; 
and § 196. 


2 Rertiog generally see Parties 47 C. 
pil. 


85. U. S. v. Barker, 24 F.Cas.No. 
14,517, 1 Paine 156; U.S. v. Leaven- 
worth, etc., R. Co., 26 F.Cas.No. 15,582, 
1 McCrary 610 [aff 92 U.S. 7388, 23 
L.Ed. 634]; Bainbridge v. Downie, 6 
Mass. 253; Balcombe v. Northup, 9 


Minn. 172; U.S. v. Blount, 4 N.C. 181.- 


86. Dugan v. U.S., 3 Wheat. (U.S.) 
172, 4 L.Ed. 362; U. S. v. Czarnikow- 
Rionda Co., 40 F.(2d) 214 [cert den 


Czarnikow-Rionda Co. v. U. S8., 51 S.° 


Ct.) 24, 282) US. 844, 75) Tenet -74o0r 
U. S. v. Skinner & Eddy Corporation, 
5 F.(2d) 708; U.S. v. Boice, 24 F.Cas. 
No. 14,619, 2 McLean 352; Balcombe 
v. Northup, 9 Minn. ‘172; ‘See 
Blount, 4 N.C. 181. Contra U. S. v. 
Papoels 27 F.Cas.No. 15,997, 1 Paine 


[a] Thus (1) an action may be 
sustained in the name of the govern- 
ment ona covenant made in its behalf 
by a public officer and its special 
agent, although he did not sign and 
seal the contract in the name of the 
United States. U. S. v. Blount, 4 N. 
C. 181. (2) And where a government 
officer, acting solely in behalf of the 
government, within the scope of his 
authority, enters into a contract or 
performs any other official act, if his 


—-. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 195] 


brought in the name of a duly authorized officer or 
The United States may bring an action 
in its name on relation of certain individuals,®* pro- 
vided such individuals are the real parties in inter- 
A court may look beyond the names of the 
parties to a suit and ascertain the real parties in 
interest from the facts appearing in the record,®® 
and the United States itself has been held to be 
the real party in interest in suits involving con- 
tracts®? and property®? of the Fleet Corporation, 
and property acquired under war-time legislation,®? 
in suits involving moneys improperly paid by offi- 
cers,°* and in suits involving water rights under a 
The United States may sue 
to enjoin an unlawful conspiracy in restraint of 
trade®® or to protect the property and rights of 


agent.§7 


est.8? 


reclamation project.°> 


official character in the transaction is 
known presumptively or in fact to the 
other party, a suit thereon must be 
brought in the name of the govern- 
ment when the redress is sought in 
its behalf; the contracts of the public 
agent, acting in the line of his duty, 
being binding on his principal or gov- 
ernment, and not on himself. Balcom- 
be v. Northup, 9 Minn. 172. 


r {b] But it has been held that no 
action will lie in the name of a 
principal on a written contract made 
by his agent in his own name, al- 
though defendant may have known 
the agent’s character; and a demurrer 
in such a case to the declaration, 
where the United States is plaintiff, 
will be sustained. U. S. v. Parmele, 
27 F.Cas.No. 15,997, 1 Paine 252. 


87. Benton v. Woolsey, 12 Pet. (U. 
S.) 27, 9 L.Ed. 987; U. S. v. Matthews, 
282 F. 266; U.S. v. Smith, 7 La.Ann. 
185; Johnston v. Stimmel, 89 N.Y. 
eh 14 N.Y.Wkly.Dig. 470 [aff 26 Hun 

35]: 


[a] Only a duly authorized officer 
can institute a suit for the govern- 
ment. The delegation of power to in- 
stitute suits, by an executive Officer, 
to an individual having no official 
character or responsibility, and the 
subdelegation of the same power 
without any warrant of law for either, 
are in conflict with the theory of our 
institutions, and will not be sanc- 
tioned. U.S. v. Smith, 7 La.Ann. 185. 


[b] In name of United States at- 
torney. — (1) The attorney for the 
United States for the district in 
which an action is brought by it is the 
proper officer to bring such action. 
Johnston v. Stimmel, 89 N.Y. 117, 14 
N.Y.Wkly.Dig. 470 [aff 26 Hun 435]. 
(2) An action to foreclose a mort- 
gage belonging to the United States 
may be brought by a bill of informa- 
tion and complaint in the name of the 
United States district attorney in be- 
half of the United States; the action 
being regarded as substantially a pro- 
ceeding by the federal government. 
Benton v. Woolsey, 12 Pet. (U.S.) 27, 
9 L.Ed. 987. 


{c] Emergency Fleet Corporation 
was held to be the proper entity to 
maintain action to recoyer money 
paid through it. U. S. v. Matthews, 
282 F. 266. 


{d] However, it was also held that 
an agent. of the United States could 
not prosecute assumpsit in his own 
name, where the interest in question 
is in the United States. White v. 
Bennett, 1 Mo. 102. 


$3., Curtner v..U:.S., 13°9S.Ct._ 985, 
149 U.S. 662, 37 L.Ed. 890; U.S. v. 
Des Moines Nav. etc. Co., 12-S.Ct. 


308, 142 U.S. 510, 35 L.Ed. 1099; U.S. 


rs 


UNITED STATES 


Corporation.®§ 


Ve, Beebe, 8 S.Ct. 1083, 127 U.S. 338, 
32 L.Ed. 121; U. S. v. Choctaw, O. & 
Go Re Co: 44) P2729, 3 Ok), 404, 


[a] But where such ‘suit is 
brought for the protection of a pri- 
vate interest, it must appear that there 
is an obligation on the United States 
to bring the suit on behalf of the pub- 
lic, or of relators. U. S. v. Choctaw, 
etc., R., Co.; 41 P: 729, 3 Ok). 404. 


89. U. S. v. Choctaw, O. & G. R. 
Co., supra (if the relief sought in an 
action brought in the name of the 
government on the relation of certain 
‘individuals is merely for the protec- 
tion of private rights, the relators 
must show some special interest, and 
their rights must clearly appear, since 
they are regarded as the real parties). 


90. U.S. v. Fletcher, 231 F. 326 
[aff 242 F. 818, 155 C.C.A. 406]. 


' 91. U.S. v. Skinner & Eddy Corpo- 
ration, 5 F.(2d) 708; U.S. v. Brown, 
160 N.B. 18, 247 N.Y. 211 [rev and 
answering certified questions 222 N. 
Y.S. 391, 220 App.Div. 692]. 


[a] Canceled contract. — United 
States could sue for moneys received 
by shipbuilding company under can- 
celed contract with Fleet Corporation. 
U. S. v. Skinner & Eddy Corporation, 
35 E.(2d) 889 [mod 28 F.(¢2d) 373, 
cert dism 50 S.Ct. 248, 281 U.S. 770, 
74 L.Ed. 1176]. 


[b] Demurrage. — United States, 
under statute, could sue as assignee 
of Fleet Corporation’s right to recov- 
er demurrage defendant agreed to 
pay when Fleet Corporation released 
rights in rem by delivering cargo. 
U. S..v. Czarnikow-Rionda Co., 40 F. 
(2d) 214 [cert den Czarnikow-Rionda 
Co. v. U. S., 51 S.Ct. 24, 282 U.S. 844, 
75 L.Ed. 749]. 


[ec] Overpayments. — (1) The 
United States was held to be the real 
party in interest, entitled to sue to 
recover overpayments made by Emer- 
gency Fleet Corporation. Sve 
Skinner & Eddy Corp., 28 F.(2d) 3738 
[mod on other grounds 35 F.(2d) 889 
(cert dism 50 S.Ct. 248, 281 U.S. 770, 


74 L.Ed. 1196)]. (2) Fleet Corpora- 
tion, in carrying out shipbuilding 
program, was governmental instru- 


mentality, and overpayment was re- 
coverable by government. Russell 
Wheel & Foundry Co. v. U. S.,, 31 F&F. 
(20) S26 latte dl) Rea) S3iq. SULeISe 
vy. Brown, 160 N.E. 13, 247 N.Y. 211 
[rev and answering certified question 
222 N.Y.S. 391, 220 App.Div. 692]. 


92. U.S. v. Skinner & Eddy Corp., 
5 F.(2d) 708. 

93. U.S. v. Stein, 48 F.(2d) 626. 

[a] Housing corporation as proper 
party.—United States, suing to quiet 
title to property acquired under war 


Indians on its reservations.®? 
the real party in interest in a foreclosure suit in- 
volving the priority of mortgages given the Fleet 
Unpaid laborers and materialmen. 
may sue a public contractor in the name of the 
United States.?® 
assignee of a chose in action in the name of the 
assignor to the use of the assignee,t or an assignor 
may repudiate an assignment not complying with the 
statute and bring an action as the owner thereof.’ 


Necessary parties. 
applicable to other civil actions® in connection with 
the statutes under which the actions are brought* 
the United States has been held to be a necessary 
party in cases involving a variety of subject mat- 
ter® including such matters as suits to remove tax 


SL 
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However, it was not 


An action may be brought by am 


Following the general rules 


time legislation, was real party in in- 
terest, notwithstanding United States 
Housing Corporation might also have ~ 
been proper party plaintiff. U. S. v. 
Stein, 48 F.(2d) 626. 


94. U.S. v. Bartron, 35 F.(2d) 765. 


95. Pioneer Irr. Dist. v. American 
pie Ass’n, 1 P.(2d) 196, 50 Idaho 
32. 


96. U. S. v. Railway Employees’ 
Department of the American Federa- 
tion of Labor, 283 F. 479. 


[a] Authority for suit.—Such a 
suit may be brought to enjoin a con- 
spiracy or combination among strik- 
ing railway employees, both under 
general equity jurisdiction and un- 
der the Sherman Act. U.S. v. Rail- 
way. Employees’ Department of the 
Sh ae Federation of Labor, 283 F. 


97. Us S., v. Allen, £79 Fi 13, 1030C. 
CLA, fiaftl 32 SiCt 4240 (294 estado 
56 L.Ed. 820, rev 32 S.Ct. 494, 224 U.S. 
448, 56 L.Ed. 834, aff upon conditions 
32 S.Ct. 544, 224 U.S. 458, 56 L.Ed. 
841, and 32 S.Ct. 549, 224 U.S. 472; 
56 L.Ed. 847]. I : 


[a] IWustration.. — The United 
States brought a suit to enjoin the 
defendant from occupying the area of 
waters around Annette Island, Alas- 
ka, with fish traps, or from fishing 
therein. Defendants denied the Unit- 
ed States had any equity for an in- 
junction, because it had no pecuniary 
interest in the cause of action. It 
was held that the obligation and duty . 
of the United States to protect the 
property interests and rights of its 
wards, the Indians on its reservations, 
was enough to give it a standing in 
equity, and a sufficient interest to au- 
thorize it to maintain jurisdiction. 
U. S. v. Alaska Pacific Fisheries, 5 
Alaska 484. : 


98. Providence Engineering Corp. 
v. Downey Shipbuilding Corp., 294 F. 
641 [cert den 44 S.Ct.. 334, 264 U.S. 
586, 68 L.Ed. 862]. 


99. U. S. v. Henderlong, 102°, °2y 


Action on. contractor’s bond see. 
supra § 108. 


1. Federal Mfg. & Printing Co. wv. 
U.S:, 41°Ct. Ch 318. 


2. HH: M..O. “Lumber Conv. U. oS 35 
40 F.(2d) 544. F 


3. See Parties §§ 120-137, 167-182. 
4 See statutory provisions. 


5. See cases infra this note; and 
notes 6-9. : 


[a] Illustrations.—(1) An injunc- 
tion cannot issue to restrain employees 
of the United States from.using an 
article made by the United States 
in infringement of .a patent, and 
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liens® or to cancel tax waivers,’ to enjoin the main- 
tenance of a naval mine depot,® and to enforce con- 
tracts made by government agents.® 
hand, it has been held in other cases that it was 
not necessary to make the United States a party. 
In an action by the assignee of a contract, the as- 
signor need not be named as a nominal plaintiff,1+ 
and it has been held that the Fleet Corporation was 
not a necessary party to an action on its contracts.1? 
However, under the general rule,t? those having 
an interest in the subject matter should be joined.14 
Thus, in an action for depredations committed by 


which is owned by and in the pos- 
session of the government, the United 
States being an indispensable party. 
Belknap v. Schild, 16 S.Ct. 443, 161 U. 
SS. 10,40 Lind? 599. (2) “Similarly, 
the inability to make the United 
States a party defeats the right of a 
patentee for improvements in stamp 
‘canceling and post-marking machines 
to enjoin the use by a postmaster ina 
United States post office of infringing 
machines of which the United States 
fis a lessee in possession, for a term 
which is not expired. International 
Postal Supply Co. v. Bruce, 24 S.Ct. 
820, 194 U.S.,601, 48 L.Ed. 1134, 110 
Off.Gaz. 2511. (38) United States held 
‘necessary party” defendant to suit 
for removal of portion of leased build- 
ing occupied as post office and to re- 
strain use of chimney. Cowperth- 
waite v. Wallworth, 149 A. 8538, 105 
N.J.Eq. 657. (4) United States held 
mecessary party in suit by surety on 
bond given collector of internal 
revenue for extension for taxpayer, 
to secure exoneration and enforce- 
ment of tien for income tax. Mary- 
jiand Casualty Co. v. Charleston Lead 
Works, 24 F.(2d) 836. (5) Court will 
not interfere with government’s man- 
agement of lands ceded to it by In- 
dians under statute, and agreements 
made pursuant thereto, providing for 
sale by government and deposit of 
proceeds in treasury of United States 
to credit of Indians, or with disposi- 
tion of lands or funds, on theory that 
such property under such act and 
agreements ceased to be tribal proper- 
ty, in action against government of- 
ficials in which the United States it- 
self is not a party, since the claim of 
the United States that such property 
is tribal is substantial claim, making 
the United States an indispensable 
party to the suit. Morrison v. Work, 
45 S.Ct. 149, 266 U.S. 481, 69 L.Ed. 
394 [aff Morrison v. Fall, 53 App.D.C. 
31, 290 HF. 306]. (6) The United 
States is an indispensable party to 
minority stockholders’ suit to recover 


corporate property which had_been’ 


transferred to it. Leather v. White, 
296 F. 477 [aff 45 S.Ct. 194, 266 U.S. 
592, 69 L.Ed. 457). (7) The United 
States is a necessary party defendant 
to suit by a state to enjoin secretary 
of the interior from issuing oil-pros- 
pecting permits on lands included 
within school land grants, but in- 
cluded before survey in a petroleum 
reserve. State of Utah v. Work, 55 
App.D.C. 372, 6 F.(2d) 675 [aff 47 S.Ct. 
246, 273 U.S. 649, 71 L.Ed. 822]. (8) 
Action for cargo damage sustained 
‘aboard vessel operated by agent for 
Fleet Corporation held maintainable 
only against United States, unless 
agent thad no_right of indemnity. 
Weinstein v. Black Diamond S. 8S. 
Corporation, 40 F.(2d) 590 [cert den 
51 S.Ct. 486, 283 U.S. 837, 75 L.Ed. 
1448]. (9) And where one engaged 
‘as surety for a seaman, who enlisted 
‘on board a vessel of the United 
States, and the seaman deserted, no 


UNITED STATES 


On the other 


action lay against the surety in the 
name of the officer commanding the 
vessel, but the remedy was excluSive- 
ly in the name of the United States. 
Bainbridge v. Downie, 6 Mass. 253. 


57 F.(2d) 
41 FB. 


6. Czieslik v. Burnet, 
715; Stafford Mills v. White, 
(2d) 58. 


7. Electric Steel Foundry y. Hunt- 
ley, 32 F.(2d) 892. 


{a] Whus United States is neces- 
Sary and indispensable party to cor- 
poration’s bill against revenue col- 
lector to cancel income and profits tax 
waiver. WPlectric Steel Foundry v. 
Huntley, 32 F.(2d) 892. 
Wilbur, 


“a ‘Ferris v. 27 F.(2d) 


9. U. S. v. Gordin, 287 F. 565. 


[a] @hus, where a public officer, 
acting solely on behalf of his gov- 
ernment, within the scope of his au- 
thority, enters into a contract, and 
his official character is known to the 
other party, a suit thereon must be 
brought in the name of the govern- 
ment, when redress is sought in its 


behalf. U. S. v. Gordin, 287 F. 565. 
10. See cases infra this note. 
[a] YFYuUustrations.—(1i) In suit to 


set aside settlement of controversies 
under contracts, United States held 
not necessary party under the cause 
of action asserted. Harwood v. U. 
S. Shipping Board Emergency Fleet 
Corp., 32 K.(2d) 680 [rev on other 
grounds 26 F.(2d) 116, cert gr 50 S.Ct. 
37, 280 U.S. 544, 74 L.Ed. 142, and 
aff 50 S.Ct. 372, 281 U.S. 519, 74 L.Ed. 
1011]. (2) United States, under con- 
tract with reservoir district for con- 
struction of diversion works and op- 
eration of same as federal agency, 
held not necessary party to suit by 
owners of dam and reservoir for com- 
pensation for value of use and pro- 


_portionate cost of maintenance and 


operation. Twin Falls Canal Co. v. 
American Falls Reservoir Dist., No. 2, 
45 F.(2d) 649. 8) United States 
held not “requisite party” to proceed- 
ing to enjoin Secretary of the In- 
terior from continuing proceedings or 
hearing on mineral character of land 
granted state. Work v. Standard Oil 
Co}, 5% App. D.C.93295 23) “B.C 2a)) 750 
[cert gr 48 S.Ct. 825, 276 U.S. 6138, 72 
L.Ed. 731, and rev on other grounds 
49) S.Ct Leos aacou loess (20050 ta) skaveDd. 
265]. (4) United States is not neces- 
sary party to suit alleging conspiracy 
of secretary of war and chief of en- 
gineers to take from plaintiff boats 
leased to him by direction of secre- 
tary of war, acting for United States. 
Goltra v. Weeks, 46 S.Ct. 618, 271 U.S. 
536, 70 L.Ed. 1074 [aff 7 F.(2d) 838]. 
(5) Suit in equity, to enjoin national 
park superintendent from exerting 
unauthorized jurisdiction in opposi- 
tion to state’s rights, may be pursued 
against superintendent without join- 
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Indians, the nonjoinder of Indians known to have 
committed the depredation is fatal.+® 
signor brings an action for the use of the assignee 
of a claim, the assignor must be connected with the 
case by verifying the petition or filing warrant of 
attorney, or proving the assignment,'® but verifica- 
tion of the petition by the assignor’s executrix, suf- 
ficiently connects the assignee with the case.1? 


Where an as- 


Proper parties. The United States is a proper 
party in many actions involving contracts executed 
by its agents'® and has been held to be a proper, but 


ing the United States. State of Colo- 
rado v. Toll, 45 S.Ct. 505, .268 U.S. 
228, 69 L.Ed. 927. (6) The govern- 
ment is not a necessary party toa suit 
by the assignee of a contract with it 
against the assignor to enjoin his col- 
lecting or receiving the money due 
under it, and to settle as between the 
parties the better right to the fund. 
Dulaney v. Scudder, 94 F. 6, 36 C.C.A. 
52. (7) The United States is not a 
necessary party to an action to re- 
cover possession of property unlaw- 
fully taken by an officer of the United 
States under an unconstitutional stat- 
ute, or to restrain trespasses by such 
officer that would work irreparable in- 
jury. Philadelphia Co. v. Dickinson, 
33 App.D.C. 338 [aff 32 S.Ct. 340, 223 
U.S. 605) 56 TL. Bd 5707, 


11. Federal Mfg. & Printing Co. v. 
Ue Ssu4inetel, 33. 
12. U.S. v. Skinner & Eddy Corp., 


5 F.(2d) 708. 


[a]. Thus under Shipping Act, as 
amended, the United States, posses- 
sing contracts made by United States 
Shipping Board Emergency Fleet Cor- 
poration with shipbuilding corpora- 
tion, being real party in interest, may 
sue corporation to recover overpay- 
ments made to it, nor is Fleet Corpo- 
ration a necessary party. U. S. v 
Skinner & Eddy Corp., 5 F.(2d) 708. 


13. See Parties § 167. 
hee Woolverton v. U. S., 29 €t.ch 
[a] Application of rule.—To a suit 


in equity to enjoin the treasurer of 
the United States from paying out 
any moneys of the United States or 
the District of Columbia to a private 
charitable organization, under a con- 


tract between the commissioners of 


the District of Columbia and such 
corporation, the commissioners and 
the corporation are necessary parties. 
Roberts v. Bradfield, 12 App.D.C. 453. 


nie Woolverton v. U. S.,.29 C€t.el. 
16. Silverhill v. U. S., 5 Ct.Cl. 610. 
17. Pullen vs U. S.,-7) Ct:Cl350% 
18. See cases infra this note. 


{a] Illustrations. — (1)’ United 
States held proper party libelant in 
proceedings on charter party executed 
by agent of Fleet Corporation. U. S. 
v. Gano-Moore Co., 35 F.(2d) 395. (2) 
United States held proper party to 
bring libel against charterer from its 
operating agent for demurrage. U. S. 
v. Courtright-Dimmick Co., 28 F.(2d) 
142. (3) Although bills of lading 
covering cargoes on government ves- 
sels were issued under charters ex- 
ecuted by managing agents and char- 
terers, United States held proper par- 
ty to sue in personam for demurrage: 
for delay at loading port. The Lake 
Pachuta, 56 F.(2d) 627 [aff 60 F.(2d) 
876 (cert den 58 S.Ct. 314)]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not necessary, party to a suit to determine title to 
stock in a domestic corporation seized by British 
It has also been held that vessel 
owners could. sue for unlawful interference with a 
voyage,”° holding proceeds in trust for the crew? 
and that a party designated as entitled to a certain 
fund should be made a party to a suit to recover 
it.2? However, the United States is not always a 
proper party even though it may have some interest 
Where a number of claim- 
ants allege an undivided interest in a common fund, 
they may unite in one petition,?* and in some eases 
conflicting claims may be settled in one suit by hav- 
ing the claimants joined as parties claimant.?° 
sons who are not real parties in interest are not 


pubhe trustee. 


in the subject matter.?3 


proper parties.?® 


UNITED STATES 


pleading.?? 


Per- 


[.§ 196] 2. Intervention, Substitution, and Im- 


19. Direction der Disconto-Gesell- 
schaft v. U. S. Steel Corp., 300 F. 741 
jer 45 S.Ct. 207, 267 U.S. 22, 69 L.Ed. 

95]. 


[a]. Thus the United States, as 
transferee. of owner’s rights under 
the Treaty of Berlin (42 St. at L. 
1939), would be proper, but not neces- 
sary, party to suit by German cor- 
poration to establish title to shares 
of stock in New Jersey corporation 
seized by British public trustee from 
persons domiciled in England. Direc- 
tion der Disconto-Gesellschaft v. U.S. 
Steel Corp., 300 F. 741 [aff 45 S.Ct. 
207, 267 U.S. 22, 69 L.Ed. 495]. 


20. U.S. v. Laflin, 24 F.(2d) 683, 
685 (the statute [28 USCA § 52] con- 
ferring jurisdiction to determine 
American citizens’ claims for loss 
from interference with sealing must 
be presumed to have been enacted in 
view of vessel owner’s right to repre- 
Sent crew as to lay). 


21. U.S. v. Peterson, 28 F.(2d) 29. 


22. Mellon-v. U. S., ex rel. Z. & F. 
Assets Realization Corporation, 60 
App.D.C. 387, 55 F.(2d) 745; Doers- 
chuck v. Mellon, 60 App.D.C. 383, 55 
F.(2d) 741. 


{a] Thus a party designated as 
the person entitled to a fund paid 
over to,the secretary of the treasury 
pursuant to an award against the 
German_ government by the War 
Claims Commission, but whose rights 
were disputed, should be made a party 
to a suit against the secretary to re- 
cover such fund. Doerschuck v. Mel- 
lon, 60 App.D.C. 383, 55 F.(2d) 741; 
Mellon v. U. S. ex rel. Z & F. Assets 
Realization Corporation, 60 App.D.C. 
387, 55 F.(2d) 745. 


23. See cases infra this note. 


[a] Illustrations. — (1) United 
States could not be joined as defend- 
ant in suit to enjoin construction of 
diversion channel without condemna- 
tion, in alleged violation of statute. 
Kincaid v. U. S., 35 F.(2d) 235. (2) 
In suit to set aside settlement of 
controversies under contracts, United 
States held not a proper party defend- 
ant as against claim that Fleet Cor- 
poration was acting as its agent in 
making contracts. Harwood v. U. S. 
Shipping Board Emergency Fleet 
Corp., 32 F.(2d) 680 [rev 26 F.(2d) 
116, cert gr 50 S.Ct. 37, 280 U.S. 544, 
74 L.Ed. 142, and aff 50 S.Ct. 372, 281 
U.S. 519, 74 L.Ed. 1011). (3) In suit 
to foreclose delinquent district tax 
certificates for assessments for water 
supplied under contract with United 
States, United States held not neces- 
sary or proper party, as regards land- 
owner’s right to defend. 
Irr. Dist. v. Enterprise Land & In- 
vestment Co., 300 P. 507, 137 Or, 468. 


Enterprise. 


(4) That name of Emergency Fleet 
Corporation, designated as obligee in 
sealed surety bond, was followed by 
words “representing United States,” 
did not make United States principal 
party or proper plaintiff thereon. U. 
S. v. New Amsterdam Casualty Co., 52 
F.(2d) 148. 


24. The Sally, 41 Ct.Cl. 431. 
also Federal Courts § 391. 


[a] However, (1) the rule allow- 
ing parties having a common interest 
in a French spoliation case to unite in 
one petition, does not extend to a per- 
sonal owner if the original petition 
sets up only a partnership title. The 
Sally, 41 Ct.Cl. 431. (2) Neither the 
officers nor members of the crew may 
join with the owners in a recovery of 
the proceeds of the voyage. U.S. v. 
Laflin, 24 F.(2d) 683, 685. 


255 Turner) vy. Ua:Ss, 22Ct.Cl, 390: 


{a] hus, under the captured and 
abandoned property act, two parties, 
claiming each to have been the true 
owner of cotton, and entitled to the 
proceeds, will be joined as parties 
claimant, and their conflicting claims 
be settled in one suit. Turner v. U. 
S., 2 Ct.Cl..390. 


26. U.S. v. Choctaw O. & G. R. Co., 
41 P. 729, 3 Okl. 404. 


{a] Thus if the United States is 
the real party in interest in a proceed- 
ing brought on the relation of certain 
individuals, such relators are im- 
properly joined. U.S. v. Choctaw, O. 
& G. R. Co., 41 P. 729, 3 Okl, 404. 


ees Generally see Parties §§ 184- 


28. See Parties § 185 et seq. 
29. See cases infra this note. 


{a] Thus (1) an intervention by 
the United States government in a 
suit by the state of New York against 
the state of New Jersey to enjoin the 
discharge of sewage into Upper New 
York Bay was proper, on allegations 
that such discharge would injure 
navigation and commerce, damage 
government property bordering on the 
bay, and affect the health of govern- 
ment officials and employees at the 
Brooklyn Navy Yard. People of State 
of New York v. State of New Jersey, 
41 S.Ct. 492, 256 U.S. 296, 65 L.Ed. 
937. (2) In action by territory of 
Alaska to collect occupation tax from 
a salmon packing company operating 
on an Indian island reservation under 
arrangement with the government to 
assist the Indians on the reservation 
to become self-supporting, the de- 
fense being that the tax was upon a 
government instrumentality, the sec- 
retary of interior had the right to 
intervene in the interest of the In- 
dians, Territory of Alaska v. Annette 


See 
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In accord with general rules?’ the Unit- 
ed States or its officers may intervene in actions in 
which it has an interest.?° 
recover a part of certain funds were properly de- 
nied, where petitioners were not owners or posses- 
sors of any part of the funds and had not shown 
themselves the beneficiaries of a trust in such funds.*° 
Under statute, however, provision was made for the 
bringing in of parties by supplemental petition in 
eases involving French spoliation claims.*+ 
whose benefit a suit is brought may be substituted 
as claimant?” although the jurisdictional period for 
bringing such suit has expired ;*? 
statute relating to the French spoliation claim 
the administrator of the original sufferer could be 
substituted as a party.®> 


Intervening petitions te 


One for 


and under the 
g34 


In other cases, parties 


(sland Packing Co., 289 F. 671 [cert 
den 44 S.Ct. 36, 263 U.S. 708, 68 L.Ed. 
517]. (3) The defendant sold all its 
stock and property to the United 
States. Subsequently it brought a 
suit to establish a trust in certain 
other property claimed by the plain- 
tiff. The suit was decided in favor of 
the plaintiff, who thereupon brought 
this suit for damages against the de- 
fendant, seeking to obtain a lien of 
judgment against the property so sold 
to the United States. The United 
States intervened in this action and 
pleaded the facts in bar to plaintiff’s 
demand. Held, on demurrer by plain- 
tiff, the United States had a right to 
intervene having a vital interest in 
the matter in litigation. Ballaine v. 
aie Northern Ry. Co., 5 Alaska 
94. 


cor US: ve Carter e192eh sit, tie 
GiG AL 569. 


31. See statutory provisions. 


fa]: Shue GG) “under; Courtsnof 
Claims Rules, rule 105, providing for 
the filing of a petition by the personal 
representatives of an insurance agent 
in behalf of underwriters, in respect 
of French spoliation claims, such un- 
derwriters or their personal represent- 
atives may come in by supplemental 
petition, without the consent’ of such 


petitioner, who has filed his petition’ 


within the required time. The Hiram, 
23 Ct.Cl. 431. (2) French Spoliation 
Act provides that claimants shall ap- 
ply by petition to the court of claims, 
notice of which shall be served on the 
attorney general. Another statute 
provides that the petition shall be 
verified by the claimant, his agent or 
attorney; and rule 12 of the said 
court provides that, if the petition be 
So verified by an attorney, a power 
of attorney to verify must be filed 
with it. Held, that an administrator 
of a claimant cannot avoid those pro- 
visions by filing a motion to intervene 
in the suit of another person, but 
must come in by a supplemental peti- 
tion, duly verified. The Betsey, 23 
Ct.Cl. 277. 


32. Hall v. U.'S., 11 Ct.Cl. 704. 


[a] Abandoned or captured prop- 
erty.—One for whose use a suit is 
brought under the abandoned or cap- 
tured property act, and who appears 
on the record as equitably entitled to 
an interest in the fund derived from 
the captured property, may be sub- 
stituted as claimant. Hall v. U. S., 
MPCEECH OAs 


33. Hall v. U. S., supra. 
34. 
Ss. St. 


35. 
328; 
142. 


at L. 908). 


The Brig Hannah, 
The Ship. Concord, 


20 CUCE 


Act March 3, 1891, c 540 (26 U.. 


27 Ct.Cl: 


1422 [65 C.J.] 


have been admitted on condition®® and a complete 
substitution of parties has been denied.?7 Under 
the Suits in Admiralty Act*® the United States can- 
not be impleaded by a respondent in admiralty, ex- 
cept in a district in which it might have been sued.*® 
The United States may be impleaded under Ad- 
miralty Rules, rule 56, where it would be subject to 
an original suit on the facts alleged under the Suits 
in Admiralty Act.*° 


[§ 197] J. Process and Appearance*t—1. Proc- 
ess.4?, In some suits against the United States the 
mode of service of process is prescribed by statute* 
and in such cases service cannot be obtained by any 
other method.44 Suit against the United States 
may be begun by service of summons and complaint, 
instead of petition,*® service on the district attorney 
having been held sufficient in some cases.*® It has 
also been held that the United States can be brought 
into court by the entry of an order that it shall 
plead, etc., within a given time, and the service of a 


UNITED STATES 


A: i a 
rei 


[§§ 196-198 


of the government.47 Under the construction put 
upon the particular statute,#® in a suit by the United 
States, the court did not acquire jurisdiction of non- 
resident defendants by service in other districts after 
a certain date.*® It has also been held that the 
United States, desiring to retake property levied on 
by the marshal on execution against the Fleet Cor- 


poration, must file bond as required by state stat- 


ute.®° 


[§ 198] 2. Appearance and Representation by At- 
torney.>1 The United States may submit to the juris- 
diction of the admiralty court by filing the bond re- 
quired to prevent a stay of proceedings in a libel 
to which it has been admitted as a colibelant.°? 
Congress has power to prescribe conditions upon 
which attorneys will be allowed to represent claim- 
ants before any of the courts of the government,°* 
and under such a statute®* a retired army officer 
is an “officer of the United States” and cannot act 
as agent or attorney for prosecuting a claim against 


eopy of such order on the proper representatives 


[a] Thus the statute appropriat- 
ing money for the payment of the 
French spoliation claims, provided 
that, where the original sufferers 
were adjudicated bankrupts, the 
award should be to the next of kin. 
Held, that the administrator of the 
original, sufferer might, on motion, be 
Substituted for the assignee with his 


consent, though he failed to begin 
proceedings within the time pre- 
Scribed by the spoliation act. The 


Brig Hannah, 27 Ct.Cl. 328; The Ship 
Concord, 27 Ct.Cl. 142. 


86. Burke v. U. S., 13 Ct.Cl. 231. 


[a] Tllustration.—A bankrupt, be- 
fore bankruptcy, assigned a claim 
against the United States to B for 

ood consideration, as surety for an 

debtedness. B’s attorney obtained 
all the evidence necessary to prove 
the case, and conducted the suit up 
tg the time of final hearing, and was 
present at and assisted in the final 
argument. On motion of the purchas- 
er from the assignee in bankruptcy to 
be admitted to prosecute the suit, it 
was ordered that he be admitted on 
satisfying the court that he had paid 
er assured to B.’s attorney a reason- 
able compensation for his services. 
Burke v. U. S., 13 Ct.Cl. 231. 


37. In re Nagao, 4 Alaska 678. 


[a] hus where a petition was 
filed by the district attorney as plain- 
tiff, which did not formally or by any 
of its averments make the United 
States the party plaintiff, a motion 
to amend by making the United 
States the party plaintiff would be a 
complete substitution of parties and 
should therefore be denied. In re 
Nagao, 4 Alaska 678. 


38. See supra § 185. 
39. The Colati, 2 F.(2d) 394. 


40. W. P. Canna-Gross & Co. v. 
James BE. Elwell & Co., 2 F.(2d) 396; 
The Peerless, 2 F.(2d) 395; The 
Colati, 2 F.(2d) 394. 


{a] In a libel on a bill of lading 
issued for a government owned ves- 
sel, designating the respondent as an 
agent of the United States shipping 
board, the respondent under general 
admiralty rule 56 may implead the 
United States, regardless of whether 
the claim was one under the Tucker 
Act or under the Suits in Admiralty 
Act. Hidalgo Steel Co. v. Moore & 
McCormack Co., 298 F. 331. 


41. Court of claims see Federal 
Courts § 392. 


42. Generally see Process 50 C.J. 
p 432. 


43. See statutory provisions. 


[a] War risk insurance cases.— 
In bringing suit against the United 
States on a certificate of war risk in- 
surance, the procedure is that pre- 
seribed by Tucker Act, by filing veri- 
fied petition, serving a copy on the 
district attorney, and mailing a copy 
to the attorney general. Cassarello v. 
U.S 265 E326: 


44. Whalen Paper & Pulp Mills 
v. Davis, 53 App.D.C. 84, 288 F. 438; 
eid Wrecking Co. v. U. S., 202 F. 
v8 . 


[a] Statement of rule.—When the 
United States consents to be sued, the 
method of procedure prescribed by 
consress as part of the consent must 
be strictly followed, in order to secure 
jurisdiction, and that rule applies 
where particular mode of serving 
process is pointed out by the statute. 
Whalen Paper & Pulp Mills v. Davis, 
53 App.D.C. 84, 288 F. 438. 


45. Bennett Day Importing Co. v. 
U. S:,.3) Fi(2d) 83: 


46. Mill Creek & Minehill Nav. & 
R. Co. v. U. S., 246 F. 1013 [aff 40 S.Ct. 
118, 251 U.S. 539, 540, 64 L.Ed. 404]. 


[a] Bill of review.—Upon a bill of 
review to correct a decree given in 
favor of the United States, the sub- 
pena to appear and answer may be 
served on the district attorney. Bush 
Viele Os ioe ko Bs lO Dens) Lai Vem oleae 


[b] However, order directing 
United States to show cause, if 
served on district attorney, does not 
necessarily bring into court any rep- 
resentative of government in any of 
its divers branches. U. S. v. Gowen, 
40 F.(2d) 593 [cert gr sub nom, Go- 
Bart Importing Coy. UIs; (0 S.Ct. 
466, 281 U.S. 719, 74 L.Ed. 1138, and 
rev on other grounds 51 S.Ct. 153, 282 
U.S. 344, 75 L.Ed. 374]. To same ef- 
fect Weinstein v. Attorney General of 
the United States, 271 F. 673. 


47. Fifth Nat. Bank v. Long, 9 F. 
Cas.No. 4,780, 7 Biss. 502. 


48. See statutory provisions, 
49. U.S. v. Palmer, 18 F.(2d) 997. 
50. U.S. v. Kinney, 264 F. 542 [er- 


the government.®° 


Furthermore, no suit can be 


ror dism 41 S.Ct. 64, 254 U.S. 663, 65 
L.Ed. 464]. 


[a] Thus it was held that while 
statute declaring that, whenever a 
writ of error, appeal, or other process 
in law issues from, or is brought to 
a court, either by the United States 
or by direction of any department 
thereof, no bond, obligation, or secu- 
rity shall be required, is not restrict- 
ed to process in the narrow legal 
meaning of the word, nevertheless, 
where the United States claimed prop- 
erty levied on by the marshal on 
execution against the United States 
Shipping Board Emergency Fleet Cor- 
poration, and the marshal, pursuant 
to state statute obtained a rule re- 
quiring the United States to inter- 
plead with the plaintiff in execution, 
the process was issued, not by the 
United States, but by the marshal; 
and hence, if the United States de- 
sired to retake the property, it must 
file bond as required by the state stat- 
ute, and, in event of failure, the pro- 
visions of that act, providing for sale 
and payment of the fund inte court 
for disposition, govern. U.S. v. Kin- 
ney, 264 F. 542 [error dism U. S. Ship- 
ping Board Emergency Fleet Corp. v. 
Kinney, 41 S.Ct. 64, 254 U.S. 663, 65 
L.Ed. 464]. 


51. 
C.J. p 1312. 


52. The F. J. Luckenbach, 267 F., 


931. 


[a] Decree may be rendered 
against United States where it filed a 
cross libel and through the Emer- 
gency Fleet Corporation filed a stipu- 
lation to pay the amount awarded by 
the court. Luckenbach S. S. Co. v. 
Thelka, 45 S.Ct. 112, 266 U.S. 328,60 
L.Ed. 313 [answering certified ques- 
tions 295 F. 1020]. 


Generally see Admiralty § 154 et 
seq. 


53. Moyers v. City of Memphis, 
186 S.W. 105, 185 Tenn. 263. 


[a] Such power may be exercised 
within certain reasonable limitations, 
if done by general laws applicable to 
all alike, and in advance of the serv- 
ices rendered in such courts. Moyers 
v. City of Memphis, 186 S.W. 105, 135 
Tenn. 268. 


54 See statutory provisions. 
55. In re Tyler, 18 Ct.Cl. 25. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Generally see Appearances 4: 


. 


\ 
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maintained against the United States unless the at- 
torney general, a subordinate, or a district attor- 
ney appears for the United States;5* but when the 
government is so represented, no counsel can be 
heard in opposition on behalf of any other depart- 
ment of the government.®’ The attorney general has 
no power to make the United States a party®® in 
the absence of a statute conferring such author- 
ity,>® and a special appearance by a district attor- 
ney as amicus curie did not bind the United States.®° 
Where a claimant against the United States died, 
his attorney could not file a petition verified by 


UNITED STATES 


himself in the name of the original claimant as if 


56. Sutherland v. International 
Ins. Co. of New York, 43 F.(2d) 969, 
972 [eert den 51 S.Ct 108; 282 U.S. 
890, 75 L.Ed. 785]. 


57. The Grey Jacket v. U. S., 5 
Wall. (U.S.) 370, 18 L.Ed. 646. 


[a] Exception to rule.—In a prize 
cause in which a claim was made on 
the ground that the secretary of the 
treasury had remitted the forfeiture, 
the court laid down the geneial rule 
that where the United States is a 
party, and is represented by the at- 
torney general, assistant attorney 
general, or special counsel employed 
by the attorney general, no counsel 
can be heard in opposition on behalf 
of any other department of the gov- 
ernment; but allowed counsel for the 
treasury. department to be heard as 
the case had proceeded under the 
impression at the bar that he would 
be heard, and the court desired a full 
discussion. The Grey Jacket vy. U. 
S., 5 Wall. (U.S.) 370, 18 L.Ed. 646. 


. 58. Stanley v. Schwalby, 19 S.W. 
264, 85 Tex. 348. 


_[a] Application of rule.—In an ac- 
tion of trespass to try title, defend- 
ants, acting “officially,” pleaded not 
guilty, asserted ownership in the 
United States, disclaimed title in 
themselves, and averred their posses- 
sion as lawful, as officers and agents 
of the United States. The United 
States district attorney, acting under 
instructions from the attorney gen- 
eral, answered for the United States, 
in which defendants joined, averring 
that defendants, as individuals, made 
no claim to the property, but that the 
United States was a bona fide pur- 
chaser thereof. Held that, while the 
trial court had power to examine and 
determine the question of the alleged 
superior outstanding title in the Unit- 
ed States, and to determine the rights 
of the parties before it, its decision 
on the question of title to possession 
would not bar the United States; the 
trial court having acquired no juris- 
diction over any controversy between 
plaintiff and the United States; the 
attorney general having no power to 
make the latter a party, in the ab- 
sence of an act of congress conferring 
such authority. Stanley v. Schwalby, 
19 S.W. 264, 85 Tex. 348. 


59. See statutory provisions. 


60. Reinecke v. Peacock, 3 F.(2d) 
583 [cert den 45 S.Ct. 635, 268- U.S. 
699, 69 L.Ed. 1164]. 


fa] Thus the special appearance 
of a district attorney in a suit by a 
beneficiary of a trust against the 
trustees, solely to suggest want of 
jurisdiction to grant the relief sought 
by reason of statute, and disclaiming 
any appearance for the United States 
held not a waiver of the application of 
the statute, so as to confer jurisdic- 
tion after the collector of internal 
revenue was brought in as a defend- 
ant. ‘Reinecke v. Peacock, 3 F.(2d) 
583 [cert den 45 S.Ct. 635, 268 U.S. 


699, 69 L.Ed. 1164]. 
61. Moore v. U. S., 26 Ct.Cl. 254. 


[a] Illustration.—Prior to the fil- 
ing of a petition the court of claims 
investigated the preliminary question 
of loyalty required by the “Bowman 
Act” but suspended the finding until 
the filing of the petition of the claim- 
ant. The claimant died before the 
claim reached the court. Held, that 
the claimant’s attorney could not file 
a petition verified by himself in the 
name of the original claimant as if 
he were still living. Moore v. U. S., 
26, Ct.Ck, 254. 


62. Pleading in United States 
courts: 
Gener see Federal Courts 25 C.J. 
p 679. 


Court of claims see Federal Courts §§ 
393-397. 


63. See Pleading 49 C.J. p 1. 
64. See cases infra this section. 


65. General rules as to petition see 
Pleading §§ 132-196. 


66. U. S. v. Minnesota Mut. Inv. 
Cor 4671S ;Cto0l, 20ieWus, ele, 0 duds 
9113" Baltimore.&*>O. R. Co: v.. US'S., 
43 S.Ct. 384, (261 U.S. 385, 67 L.Ed. 
711 [aff 56 Ct.Cl. 377]; The Hamburg, 
298 KF. 942; Dexter & Carpenter v. U. 
S.,. 275 FB. 5665. U.:S.. ve Stratton#i88 
F. 54, 31 C.C.A. 384; Louisville, ete., 
Re COy Val Ss al BOC Ohl 298 WOO: 
Donn & Deming v. U. S., 46 Ct.Cl. 478; 
tp ae U.S., 26 Ct. ee 319; Dix Is- 
land Granite Co. v. U. Sp; Ct.Cl. 624 
faff:105oU.S. 37,26 1.Bd. 1005, 17.Ct: 
Cl. 441]; Guttman v. U.S: 6 Ct.ClL 
111 [aff 18 Wall. 84, 21 L.Ed. 816, 9 
Ct.Cl. 60]; Sorenson v. U. S., 3 Ha- 
waii Fed. 291. See also Federal 
Courts § 394. 


[a] Petition held insufficient.—(1) 
Where the defendants undertook that 
“every effort will be made to have the 
dredging conform as closely as pos- 
sible to the depths shown,” and it 
was not averred that the defendants 
did not use “every effort to have the 
dredging” so conform, nor that the 
plaintiff was damaged because the 
dredging did not conform to the said 
depths, a cause of action was not 
stated. New Jersey Foundry & Mach. 
Go. ve Wi'S!;' 49 CtCl. 235. (2) Deela- 
ration against Inland Waterways 
Corporation for damages for secre- 
tary of war’s termination of barge 
leasing contract held demurrable. 
Goltra v. Inland Waterways Corpora- 
tion, 60 App.D.C. 115, 49 F.(2d) 497. 


[b] Sufficiency of particular aver- 
moent.—(1) An averment that a vessel 
prosecuting a commercial voyage was 
seized by a French privateer at a time 
when we were at peace with France 
and afterwards condemned by a 
French tribunal is a sufficient aver- 
ment of the illegality of the capture. 
Holbrook v. U: S:, 21 Ct.Cl. 434. (2) 
In a suit under the ‘Tucker Act,” al- 
lowing any person who “is or has 
been indebted to the United States,” 


- 
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he were still living.®! 


[§ 199] K. Pleading.®? 
rules of pleading applicable in civil actions®* apply 
in actions by and against the United States.%# 
in an action against the government, the petition®® 
must show succinctly the state of facts upon which 
the claim is based,®°® and in an action for damages 
allowed by statute under specified circumstances the 
petition should fully and specifically show that the 
damages sought to be recovered were sufficient un- 
der those circumstances, and it should allege the 


Generally speaking, the 


Thus, 


and whose “account still remains un- 
settled and unadjusted,” to bring suit 
against the government, an allega- 
tion in the petition ‘that it has been 
claimed that the said W. V, under 
his said office, and upon his said ac- 
counts, | is indebted to the United 
States,” is insufficient to bring the 
suit within the act, ifit is likewise 
alleged that the debtor never was in 
fact indebted to the government, but 
that it was in fact indebted to him. 
Stuart v. U. S.; 18 Wall. CU.S:). 84, 28 
L.Ed. 816, 9 Ct.Cl. 60. (3) Allegation 
that a vessel was a merchant vessel 
owned by the United States, with its 
home port at Baltimore, Was equiva- 
lent to an averment that it was at the 
time mentioned employed as a mer- 
chant vessel, within the statute au- 
thorizing libels against the United 


States. Grays Harbor Stevedoring 
Co. v. U. S., 286 F. 444. 
[ce] Necessity of particular allega- 


tions.—(1) In an action on an implied 
contract for repairs, it is not neces- 
sary to allege an interest of the Unit- 
ed States in the thing repaired. Sor- 
enson v. Sao Hawaii Fed. 291. (2) 
A libel against- the United States as 
the owner of a merchant vessel under 
statute, cannot proceed in accordance 
with the principles of libels in rem, 
in the absence of any allegation that 
at the time of the institution of the 
suit the vessel was within the district. 
Greys Harbor Stevedoring Co. v. U. 

., 286 F. 444. (3) A libel against the 
whitea States, as owner of a mer- 
chant vessel, alleging that services 
and other items were furnished at the 
request of the owners, officers, and 
agents, was subject to exception for 
failure to aver what agent of the 
United States ordered or requested 
the services. Grays Harbor Steve- 
doring Co. v. U. S., supra. (4) Libel 
held required to state that vessel of 
United States was employed as a mer- 
chant vessel, in view of statute. The 
Awensdaw, 8 F.(2d) 61. (5) Interest 
on deposits pe court funds collected 
by United States cannot be recovered 
by person making deposit, in absence 
of showing in pleadings that collec- 
tion was made for benefit of such per- 
son. U.S. v. Minnesota Mut. Inv. Co., 
46 S.Ct. 501, 271 U.S. 212, 70 L. Bd. 911. 


[d] Actions by assignees.—(1) Mo- 
tion to dismiss suit on claim against 
government must be granted as to 
plaintiffs suing as assignees, where 
declaration merely alleged assign- 
ment of claim, and that assignees 
were now owners thereof. H. M. O. 
Lumber Co. v. U. S., 40 F.(2d) 544. 
(2) That complaint of government, 
suing as assignee of Fleet Corpora- 
tion’s claim under sealed bond, al- 


leged default, not as suffered by as- 


signor, but as Suffered by government, 
held not to disclose defect. U. S. v. 

New Amsterdam Casualty Co., 55 r 
(2d) 377. (8) Government suing as 
assignee of Fleet Corporation’s inter- 
est in sealed bond held not required 
to allege that Corporation’s claim 
was, at time of assignment, under its 
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damage.°7 Complance with conditions precedent 
to suit or to a right of recovery should be alleged ;°° 
and if the suit is in an assignment claim the validity 
of the assignment must appear from the petition.®® 
New causes of action cannot be introduced into 
the: petition by amendment, where a new suit on 
such causes of action would be barred by the limita- 
tion of the statute.7° 

Answer’! and counterclaim.’ The United States 
may be bound by the formal admission of a fact 
in its answer in the same manner as any other party 
to an action.7? However, it has been held that the 
defense of limitations is ever present in actions 
against the United States, whether pleaded in de- 
fense or not.74 Limitation bar contained in a bill 
of lading need not be pleaded.7® And it has also 
been held that an answer setting up cross items and 
counterclaims against the United States was not 
defective for failure to aver presentment and re- 
jection by the treasury department.’® 

[§ 200] L. Issues, Proof, and Variance. The gen- 
eral rules as to issues, proof, and variancé,’? are or- 


disposition. U.S. v. New Amsterdam 
Casualty Co., supra. 

67. Merchants’ Exch. Co. v. U. S., 
LTCE CIS 332° 


68. Weed v. U. S., 82 F. 414; Hof- 
LeldevinO ao coc oc; Canter ve [a] 


380-391. 


290 F. 242. 


1 Ct.Cl. 382. 


{a] Presentation of claim.— W here 
by statute, presentation of a claim to anicdictio wor 
ment is a condition precedent to suit 249 
therein presentation should be al- 
leged. Chyde v. U.S., 5 Ct.Cl. 134 [rev 74. 
on other grounds 13 Wall. 35, 20 L.Ed. 
479, 7 Ct.Cl. 262]. f 


{b]. Averment of loyalty.—(1) In 
a petition by a claimant on a Civil 
war claim an averment of loyalty is 77. 


76.) UWS. 


essential, and its omission fatal. 72. 
Brockett v. U. S., 2 Ct.€l. 213. (2) An 
alien suing in the court of claims to 73. 
recover the proceeds of captured cot- 80. 
ton is required to aver that he has not 
voluntarily aided, abetted, or encour- 81. 


aged the rebellion. Hill v. U. S., 8 Ct. 
Cl. 470. (8) A petition which merely 
averred that the person who furnish- 23. 


UNITED STATES 


72. Set-off, counterclaim, and cross 
complaint generally see Pleading §§ 


73. Henry Kaelin & Son vy. U. S., 


Jurisdictional facts.—The rule 
U. S., 23 Ct.Cl. 326; Calkins v. U. S.,| stated in the text is true in a suit in 
admiralty, where the answer of the|no greater consideration with respect 
United States makes formal admis-}to the burden of proof, the quantity 
sion of facts which give the court]}and character of evidence, and pre- 


. 2 the subject-matter. 
the proper department of the govern | troy Kaelin & Son v. U. S., 290 F. 


Peysert v. U. S., 41 Ct.Cl. 311. 
75. Schnell v. U. S., 30 F.(2d) 676. 


v. Standard Air-Craft 33 
Corporation, 16 F.(2d) 307. sl 


See Pleading §§ 1144-1211. 
See cases infra this section. 
Hale ve Soyo OuCk, 470: 
McIntyre v. U. S., 44 Ct.cl. 448, | 68; 
Solois v. U. S., 32 Ct.Ccl. 68. 
82. Molina v. U. S., 6 Ct.Cl. 269. 


/ 


[§§ 199-202 


dinarily applicable in these cases.7% Thus, it has 
been held that an averment, untraversed, was pre- 
sumptively true,?® and that a condition precedent 
must be pleaded and proved.*® There is a fatal 
variance where the allegation and proof as to a 
material fact differ substantially,*+ but if a vari- 
ance is merely as to a matter of form not going to 
the merits, judgment may be rendered in accord- 
ance with the proved facts.*? 


- [§ 201] M. Evidence’*—1. In General. The gen- 
eral rules of evidence,®* govern actions by or against 
the United States where congress has not provided, 
nor special reasons demand; a different rule.°® Fol- 
lowing this general rule, the courts have held that the 
government is not exempt from the rules of evidence 
applicable to other litigants.®* 


{[§ 202] 2. Presumptions and Burden of Proof. 
Following the general rule as to presumptions®’ and 
burden of proof®® the burden is upon a claimant 
against the government to establish every fact nec- 


essary to his cause of action,*® such as that he has 


fa] Thus (1) the government seek- 
ing the cancellation of an instrument 
is subject to the same rules respect- 
ing the burden of proof, evidence, and 
presumptions as an individual. Hay- 
man v. U. S., 51 F.(2da) 800 [aff 62 F. 
(2d) 118]. (2) The government, as 
the plaintiff in a case, is entitled to 


sumptions of law and fact, than a 
private litigant. U. S. v. Mammoth 
Oil Co., 5 F.(2d) 830 [rev on other 
grounds 14 F.(2d) 705 (and aff 48 S. 
Ctr e275 UsSiss (2s waa ls. 


87. See Evidence §§ 25-88. 
See Evidence §§ 13-24. 


89. Ripley v. U. S., 32 S.Ct. 352, 223 
U.S. 695, 750, 56 L.Ed. 614; Selma, ete., 
Re Cor vi Us S., tk s Ct 1638 q to omense 
560, 35°. Eid: "266,260 Ct. Cla 624-emsss 
v. Martin, 26 F.Cas.No. 15,732, 2 Paine 
The Schooner Dolphin, 27 Ct.Cl. 
2005, JEVOkiM Wve Us S366 “CuChuneer 
Atchison)’ ete.; Ri Co.-v. US SUets ets 
Cl. 126; Rhine v. U. SS.) 14, Chew i26s: 
Headman v. U. S., 5 Ct.Cl. 640; Dan- 


Evidence and taking of proof | olds v. U. S., 5 Ct.Cl. c sone 
ed supplies or stores for the army |in court of claims generally see Fed-|S., 3 Ct.Cl. 123, © rica escent 


See also cases infra 


during the rebellion ‘‘was loyal’ did 
not comply with the _ statutory re- 
quirement. Woody v. U. S., 23 Ct.Cl. 
160. 


[ec] Officer’s decision as condition 
precedent.—Where the decision of an 
engineer Officer is a condition preced- 
ent to a contractor’s exacting pay- 
ment, the absence of an allegation 
showing such a decision in an action 
on the contract is fatal. McIntyre v. 
U. S., 44 Ct.Cl. 448. 


69. Martin v. U. S., 3 Ct.Cl. 64. 
70. lamar v; U. S., 7-Ct.Cl. 603. 


[a] Thus in an action brought un- 
der the Indian depredation act, the 
petition must be filed within the juris- 
dictional period prescribed by the 
statute; and, after the expiration of 
the period, the claimant cannot bring 
other property than that described in 
the petition within the jurisdiction of 
the court by amendment, Martin vy. 
U.S), 46 CtCl. 199. 


Amendments in pleadings in the 
court of claims generally see Federal 
Courts § 397. 


71. Answer generally see Pleading 
§§ 197-379. 


eral Courts §§ 400-408. 
84. See Evidence 22 C.J. p 1. 


85. Moore v. U. S., 91 U.S. 270, 23 
L.Ed. 346, 11 Ct.Cl. 938. See also infra 
§§ 203, 204. 


[a] Compelling production of docu- 
mentary evidence.—Under abandoned 
or captured property act, providing 
that the secretary of the treasury 
shall cause a book or books of account 
to be kept, showing from whom such 
property was received, the cost of 
transportation, and proceeds of the 
sale thereof, the quartermaster’s reg- 
istration books of captured property 
are not the books contemplated by 
such provision, but/are official memo- 
randa having no higher character 
than official reports, and the claimant 
seeking to recover the net proceeds of 
property captured is not bound to 
produce such books. Cattel v. U. S., 
6 Ct.Cl. 278. 


86. Hayman v. U. S., 51 F.(2d) 800 
[aff 62 F.(2d) 118]; U. S. v.. Mam- 
moth Oil Co., 5 F.(2d) 330 [rev on 
other grounds 14 F.(2d) 705 (and aff 
48 S:Ct. 1, 275 U.S, 13,72 bd. 13%)1; 
W. ticker Grain Co. v. U. S., 68 Ct. 
Cl. 441. 


this section. 


‘{a] Thus (1) where an act refers 
to the court of claims, the claims of 
such of a class of claimants as show 
that they relied on an arrangement 
whereby it was understood and agreed 
that their claims should abide the re- 
sult of certain test cases, they must 
show this as matter of fact. Van 
Schaicks vig UndS.,: 121 CuGikwemmeoy 
Where a government inspector pass- 
es mules which manifestly fall below 
the government standard, e. g., mules 
thirteen hands high when the terms 
of sale prescribe fourteen, the pre- 
sumption is that the inspector and 
seller conspired to defraud. Allen v. 
Up esarss CEG] wore 


[b] However, (1) after the presi- 
dent’s proclamation of Dec. 25, 1868, 
granting unconditional pardon to all 
who participated in the late rebellion, 
it was unnecessary to a claim in the 
court of claims under that act to 
prove personal pardon for taking part 
in the rebellion. Armstrong v. U. S. 
13 Wall. (U.S.) 154, 20 L.Bd..614. (2 
Where a paymaster’s petition, seek- 
ing, relief under the disbursing offi- 
cer’s act of May 9, 1866, avers that he 


drew checks which his clerk fraudu- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 202-203] : 


presented his claim to the treasury department and 
that it has been disallowed,®® and the extent of his 
loss,®! or that an agreement has been ratified.®? 
However, in an action under the abandoned prop- 
erty act there is presumption of loyalty in favor 
of claimant,®* and also that the property was regu- 
larly sold, and the ‘burden of showing the contrary 
Furthermore in an ac- 
tion by the United States it has the burden of prov- 
ing all facts material to its recovery as a general 
Thus, it is held that the rule that eviaence 
is required to repel the presumption of payment from 
lapse of time is applicable to an action by the United 
States to recover a debt;°® but it will be presumed 
that money to be recovered will be paid into the na- 
tional treasury as public money.** 


rests in the government.®¢ 


rule.®> 


Proof of fraud. While the burden of proving 
fraud is on the government,®® a wide latitude is 


lently raised, it will be presumed that 
the checks were drawn on some bank 
or banker, against whom the paymas- 
ter would have recourse for _ the 
wrongful payment. Hall v. U. S., 9 
CtCl. 270. (3) If a title to real. es- 
tate is to be submitted to the attor- 
ney-general for his approval before it 
is accepted by the government, and he 
rejects it, nothing to the contrary be- 
ing stated, it will be presumed, if he 
subsequently approve a title to the 
same premises, that objections to that 
title as at first presented have been 
obviated. Merchants Exch. Co. v. U. 
Se iCeCch 332. 


90. U. S. v. Martin, 26 F.Cas.No. 
15,732, 2 Paine 68. 

91. The Schooner Dolphin, 27 Ct. 
Cl... 276. 


[a] Ilustration.—Contractor for 
the construction of a jetty in a har- 
bor, suing for damages by the wrong- 
ful refusal of the government agent 
to permit the laying of crest blocks 
on the jetty, held to have the burden 
of showing the number of working 
days he was unable to do labor of an- 
other character on the jetty because 
of such refusal. Ripley v. U. S., 32 
S.Ct; 352, 223.-US8. -695, 56° L. Bd. 614, 
223 US. 750. 


92. Danolds v. U. S., 5 Ct.Cl. 65. 


[a] Ratification of agreement.— 
Where the question of ratification of 
an agreement, executory in its nature, 
depends wholly on the fact whether 
the government has received certain 
property and paid the _ stipulated 
price, the burden of proof is on the 
claimant. For him to simply show 
that the government did receive the 
property is not sufficient; he must 
‘also show the price paid. Danolds v. 
Wens, DiCt.cl. Go; 


93. In re Fordham, 4 Ct.Cl. 469; 
Wayne vy. U. S., 4 Ct.Cl. 426; HEaler v. 
U. S., 4 Ct.Cl. 372; .Grossmeyer v. U. 
_§., 4 Ct.Cl. 1 [rev on other grounds 9 
Wall. 72,19 L.Ed. 627, 7 Ct.Cl. 129]; 
Turner v. U. S., 3 Ct.Cl. 400. 


94. Silvey v. U. S., 4 Ct.Cl. 490. 


fa] Furthermore (1) the burden 
rests on the government to explain, 
establish, and justify erasures and 
alterations in its original shipping 
books of captured property, if it 
would avail itself of the altered en- 
tries. Daniels v. U. S., 7 Ct.Cl. 447. 
(2) The United States must prove a 
loss of captured cotton in transitu. 
Queyrouze v. U. S., 7 Ct.Cl. 402. (3) 
There is a presumption that captured 
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permissible in the introduction of testimony tend- 
ing toward the proof of fraud.®® 


Evidence peculiarly within knowledge of party. 
Even where the burden is on the United States if 
the facts are peculiarly within the knowledge of the 
claimant, his failure to produce any evidence in re- 
gard thereto warrants an inference against him;' 
and conversely the burden of proving a fact is on 
the government, when the facts are peculiarly within 
its power, and the creditor is not in circumstances 
to ascertain them.’ 


[§ 203] 3. Admissibility. 
the admissibility of evidence in civil actions® ordi- 
narily apply to actions by and against the United 
Thus, the general rules® are ordinarily fol- 


The rules governing 


lowed in determining the admissibility of docn- 


came to the possession of the agents 
at Pace tate Henry v. U. S., 6 Ct. 


95. Chesapeake & Delaware Canal 
Co. v. U. S., 223 F. 926, 139 C.C.A. 406, 


L.R.A.1916B 734; U.S. v. Butler, 114 
F. 582. 
[a] Application of rule.—In an ac- 


tion by the United States to recover 
the amount of money paid on notes 
presented for retirement, on the 
ground that they were not genuine, 
the burden of proof is on plaintiff to 
show that fact. U.S. v. Cooke, 25 F. 
Cas.No. 14,854, 4 Ben. 376 [aff 6 F.Cas. 
No. 3,178, 12 Blatchf. 43 (rev on other 
grounds 91 U.S. 389, 23 L.Ed. 237)]. 


96. Chesapeake & Delaware Canal 
Co. v. U. S., 223 F. 926, 139 C.C.A. 406, 
L.R.A.1916b 734. 


97. U.S. v. Chesapeake & D. Canal 
Co., 206 FE. 964. 
_f{a]_ Application of rule.—The rule 
stated in the text was held applicable 
in an action by the United States to 
recover dividends on corporate stock 
owned by it, in the absence of allega- 
tions to the contrary. U.S. v. Chesa- 
peake & D. Canal Co., 206 F. 964. 


98. Columbia Supply Co. v. U. S., 
54 CtCl.) 10: 


99. See infra § 203. 


1, (‘Selma,ete:; RoCo. v.. UirS:, 2115S, 
Ct. 638, 139 U.S. 560, 35 L.Ed. 266, 26 
Ct.Cl, 624. 


2. Leavitt v. U. S., 34 F. 628. 
3. See Evidence § 89 et seq. 
4 See cases infra this section. 


5. See Evidence §$ 900-1218. 


6 See cases infra this note. For 
cases decided under statute see infra 
this section note 9 et) Seq. 


{a] Vouchers.—(1) A voucher is- 
sued and transmitted to a contractor, 
after he had joined the insurgents in 
1861, and while he was within the 
enemy’s lines, although for goods 
purchased prior to the breaking out 
of hostilities, is absolutely void, and 
cannot be received in evidence to sup- 
port an action for the goods. Hart’s 
Adm’ rv. 1S. 16 OUCH 41a ai(2) 
Where vouchers were given by an en- 
gineer officer for materials used in 
the construction of military barracks, 
and were approved by the command- 
ing general of the department, they 
were not competent evidence to sus- 
tain an action in the court of claims, 
under the act of July 4, 1864 (13 U.S. 
St. at L. 394, 395), which directs that 


property was duly forwarded until it: contracts for the erection of military 


mentary evidence® and, as in other cases, the evi- 
dence must be relevant.” 


However, congress has 


barracks shall be exclusively within 
the control of the quartermaster’s de- 


pe ene Travers ve. S:, 5 Cucrk 
{b] Bills of sale given by the own- 


ers of cotton to the purchasing 
agents of the confederate govern- 
ment, found in the rebel archives in 
Washington, are evidence to show 
that the title to the property passed 
to the confederate government and 
vested in the United States by right 
Me conan eos Gilmer,v. Us S:, 14 Ct 


{c]. Ex parte affidavits and court 
records.—A voucher supporting a 
claim against the United States can- 
not be impeached by ex parte affi- 
davits or by a record in criminal pro- 
ceedings to which the claimant was 
not a party. Countryman vy. U. S., 21 
CECE 474, 


-[d] Government correspondence.— 
Defendant, being unable to fulfill a 
contract with the navy devartment 
to transport two cargoes of coal, re- 
quested the department to procure 
transportation by diverting other 
tonnage under charter to other ports, 
which was done. Held, in an action 
by the United States for breach of 


contract, its correspondence with 
other contractors resulting in such 
diversion was admissible. U. S. v. 
New York & P. R. S. S. Co., 197 F. 995 


[rev 206 F. 448, 124 C.C.A. 325]. 


{e] The report of a military board 
of survey as to the merchantable qual- 
ity of food furnished the quartermas- 
ter’s department is not binding on the 
contractor, nor are its proceedings 
evidence against him. If the record 
is admissible for any purpose, it is 
simply to show that a board was or- 
dered as an incident of the dispute. 
Heathfield v. U.S., 8 Ct.Cl. 213: 


7. New York & Porto Rico S. S. 
Co. v. U. S., 29 F.(2d) 1014 [aff 29 F. 
(2d) 1013]; Wood v. U. S., 36 Ct.Ch 
418. See also Evidence §§ 89-156. 


[a] Applications of  rmnle.—(1) 
Where a private act awards a gov- 
ernment contractor a large amount, 
and expressly sets forth that it is in 
full for the balance due him, an 
agreement between the claimant and 
a committee of the house of represen- 
tatives cannot be introduced in evi- 
dence as an attempt to enforce the 
balance alleged to be due on the claim, 
to affect the construction of the act 
or remove the conditions which it im- 
poses on him. Cruger v. U. S., 11 Ct. 
Cl. 766. (2) On a claim by. a land 
grant railroad company for services 
to the government, the value of the 


1426 [65 C.J.] 
passed many acts’ relating to the admissibility of 
evidence to prove certain facts, in which ease of 
course the admissibility of evidence adduced in sup- 
port thereof must be decided in the light of the acts 
applicable.® The requirements of the Bowman act 
that “vouchers, papers, proofs, and documents” be 
transmitted to the court of claims with the claim 
referred-was not designed to change the rules of evi- 
dence, as to their admissibility ;1° nor does the fact 
that a claimant manufactures irrelevant testimony, 
and presents it to congress, and congress transmits 
it as a part of the case to the court of claims, thereby 
make irrelevant matter relevant,‘ and the act? 
providing that, in actions by the United States 
against individuals, no credits shall be allowed ex- 
cept such as have been presented to and disallowed 
by the accounting officers of the treasury, requires 
that the claim only shall have been presented, and 
not the evidence to support it, and hence such evi- 
dence will not be excluded merely because it was 
never so presented,’® The official contemporaneous 
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reports and communications of public officers made 
in the line of their duty before the controversy be- 
tween the parties began are admissible,1* but not a 
report after the writer has left the government serv- 
ice,1> nor the report of a board of state officers.*® 
Where evidence cannot be procured by defendant, 
the court must exercise-an unusual degree of cir- 
cumspection and care in weighing such evidence as 
the claimant may offer.+* 


In proving fraud!® a wide latitude is permissible 
in the introduction of testimony.'® 


[§ 204] 4. Weight and Sufficiency.2® Following 
the general rule as to weight and sufficiency of evi- 
dence,?! the party having the burden of proof in an 
action in which the United States is a party must 
prove the issues of fact by a preponderance of the 
evidence,?” and if the evidence is equally balanced 
he fails as to that issue.2*_ This general rule has 
been held applicable in cases involving a variety 
of subject matter?4 including the abandoned prop- 


government’s right to use the road 
should not be gathered from leases 
of branch roads rented and operated 
by the claimant. Atchison, etc., R. 
Qowvie Usa S.. 1 lovee). 126. 


8. See statutory provisions. 
9. See cases infra this note. 


{a] Oath of amnesty not admissi- 
ble to prove loyalty.—Under the pro- 
visions of the act of July 12, 1870 (16 
U.S. St. at L. 235), whichdeclares 
that a claimant’s oath of amnesty 
shall not be admissible to support 
any claim against the United, States, 
or to establish the standing of any 
claimant, his oath of amnesty is not 
admissible to prove his loyalty or his 
adherence to the government. Mills 
Veins OLOu Oita. 


[b] Documentary evidence.—(1) 
The French spoliation claims act 
provides, with respect to the proceed- 
ings by the court of claims on such 
claims that ‘they shall receive all 
suitable testimony on oath or affirma- 
tion, and all other proper evidence 
historic and documentary concerning 
the same.” Accordingly, in such in- 
vestigation, documents which might 
be excluded by the common-law rules 
of evidence on the ground of incom- 
petency or immateriality may be con- 
sidered by the court, on account of 
the great lapse of time since the oc- 
eurrence of the French spoliations. 
The Ship Ganges, 25 Ct.Cl. 110. (2) 
Under U.S. Rev, St. § 886 (28 USCA § 
665), when a suit by the government 
involves the accounts of the war de- 
partment, a duly authenticated tran- 
script, certified by the auditor there- 
of, shall be admitted as evidence, and 
all copies of bonds, contracts, or 
other papers relating to the settle- 
ment of any account between the 
United States and an individual, when 
certified by the auditor, and properly 
authenticated, may be annexed to 
such transcript, and shall have the 
same force as the original papers. 
Dennis iv. U.S.,02. 009, 6 ATIZ. 1313. 
(3) In a suit by the government on 
the bond of a postmaster to recover a 
balance due from him, a duly certi- 
fied transcript of the books of the 
treasury department, showing the ac- 
count between such postmaster and 
the United States, is competent evi- 
dence, under statute. U.S. v. arte 
vitz, 80 F. 852, 26 C.C.A. 188 [foll U. 
S. v. Dumas, 13 S.Ct. 872, 149 U.S. 278, 
37 L.Ed. 734]. (4).A contractor’ Ss ac- 
eount, adjusted by the proper account- 


eso 


ing officers of the treasury, and cer- 
tified and authenticated according to 
statute, is evidence not only of money 
advanced to the contractor, but of 
money disbursed by officers of the 
army for provisions, in consequence, 
of the contractor’s failure to comply | 
with his contract. U. S. v. Griffith, 
26 F.Cas.No. 15,268, 2 Cranch C.C. 366. 


10, ANeny Vane S528. CL.CL Tat: 
Brannen v. U. S., 20 Ct.Cl. 219. 


11. McKee y.. U..S.,°17.Ct.Cl: 3365 
Clark "vy. 7U.4 SS.) LiCucl 246. prev..en 
other grounds 6 Wall. 543, 18 L.Ed. 
OLG 8 6Ct- Cla 45101 CtCla saa. 

12. U.S. Rev. St. § 951 (28 USCA 
§ 774). 

W. "Si-v, Patrick, 73nk.) 800, 20 
CCAS Loree dism 18 S.Ct. 949, 42 
L.Ed. 1216]. 


14. 
15. 
16. 


Gordon v. U. S., 6 Ct.Cl. 292. 
Brandeis v. U. S., 3 Ct.Cl. 99. 


State of West Virginia v. U. 
Sz 4orCt. C1s-576. 


[a] Statement of rule.—Demands 
against the United States cannot be 
established through the agency of 
state officers. The report of a board 
of state officers, though accepted and 
approved by the legislature of the 
state, is not competent evidence 
against the United States. State of 
West Virginia v. U. S., 45 Ct.Cl. 576. 


17. American Trading Co. v. Chi- 
nese Indemnity Co., 47 Ct.Cl. 563. 


[a] Thus the rule of the text was 
applicable in the prosecution of a 
claim against an international fund, 
in which case it was held that the 
age of a claim and the meagerness of 
testimony offered to substantiate it 
may be sufficient to authorize its re- 
jection. American Trading Co. v. 
Chinese Indemnity Co., 47 Ct.Cl. 563. 
Het ig Generally see Fraud §§ 181- 


19. Columbia. Supply Co. v. U. S., 
5A OrGl, eo: 


[a] Statement of rule.—A wide 
latitude is permissible in the intro- 
duction of testimony tending toward 
the proof of fraud, and courts will 
not restrict the fullest investigations 
as to its presence or absence from 
transactions wherein it is alleged to 


obtain. Columbia Supply Co. v. U.38S., 
54 Ct.Cl. 10. 
20. Generally see Evidence §&§ 


639 [aff 53 Ct.Cl. 


1730-1806. 
21. See Evidence §§ 1743-1758. 


22. U. S. v. Bethlehem Stee] Co., 
42 S.Ct. 334, 258 U.S. 321, 66 L.Ed. 
348]; Ross v. U. S., 
92 U.S. 281, 23 L.Ed. 707, 11 Ct.Cl. 343 
[rev 10 Ct.Cl. 424]; U. S. v. Shelby 
Iron Co., 4 F.(2d) 829 [rev on other 
grounds, 47 S.Ct. 515;.273.U.S..571, 72 
L.Ed. 781]; Wood, Donn & Deming 
v. U. S., 46 Ct.Cl. 478; sae Vivi eg Sas 
24 Ct.Cl. 348; Mills v. U. 19 Ct.cl 
79: Wisher v« U.1S:,_6 crear "235; Zell- 
ner v. U. S., 4 Ct.Cl. 480 [mandamus 
gr 19 Wall. 244, 19 L.Ed. 665]. See 
also cases infra notes 24-35. 


23. Uncas Nat. Bank vy. U. S., 18 
CECh 43495 


24. See cases infra this note. 


[a] Illustrations in general.—(1) 
A blacksmith employed to shoe govy- 
ernment horses by an assistant quar- 
termaster who died before giving the 
usual voucher for the work, could re- 
cover on proof of the work and its 
value. Donahue v. U. S., 2 Ct.Cl. 340. 
(2) In a suit by the government on 
the bond of a postmaster to recover a 
balance due from him, a duly certified 
transcript of the books of the treas- 
ury department, showing the account 
between such postmaster and ‘the 
United States, is sufficient to eately 
lish a prima facie case. U. S. 
Carlovitz, 80 F. 852, 26 C.C.A. 188 Efoll 
UwiSwnve Dumas, 149 U.S. 278, 13 S.Ct. 
872, 37 L.Ed. 734], 


{b] Evidence held sufficient (1) 
to show no change was made in 
terms of, or work to be performed un- 
der, contract for construction of ma- 
sonry guard rail in National Park. 
U.S, (v.e Baker,,50) Ki (2d)_.22. = peo 
show that defendant did not purchase 
or use vegetable peeling machine al- 
leged to infringé patents. Imperial 
Machine & Foundry Corporation v. 
U. S., 63 Gt.Cle,507.. (3) Bo showstheat 


charter of ship was not requisitioned — 


ae Union Petroleum S. S. Co. 

Vi Us) Sey eh Sis (2ZG)), Toe batted. one (2d) 
383, and cert den 47 S.Ctl7 70,7 274 ue 
S. 760, 71 L.Ed. 1338]. 


[c] Evidence held insufficient (1) 
to warrant recovery in an action for 


the use and occupation of the island 


of Key West, for stock appropriated 
to the use of the United States, and 
for wood consumed and lumber cut. 
Whitehead v. U. S., 1 Ct.Cl. 319. (2) 
To show that steel was not sold bya 


For later cases, developments and changes in the law see Annotations, same title and section number, . 
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erty act?> and French Spoliation Act, 26 sealing voy- 
ages,?7 demurrage,?® interest,?® and damages gener- 
An award of the senate prima facie ‘estab- 
lishes the validity of the claim thereby adjudged,*+ 
and a voucher given by the proper officer of the 
government in the ordinary course of his duty is 
prima facie evidence of the facts therein stated.?2 
An allegation that a claim was disallowed and re- 
mained “unpaid was sufficiently established prima 
facie by proof that the claim was presented and 
Where an officer’s approval of 
a contract be not required to be in writing, it may 
Legislation permitting 
the president to dispose of property acquired by 


ally.3° 


payment refused.*% 


be shown substantially.34 


shipbuilding corporation on govern- 
ment’s cancellation of contracts for 
fair market value. U.S. v. Skinner 
& Eddy Corporation, 28 F.(2d) 373 
[mod 35 F.(2d) 889 (cert dism 50 S. 
Ct. 248, 281 U.S. 770, 74 L.Ed. 1196)]. 


25. See cases infra this note. 


[a] Proof under abandoned prop- 
erty act.—(1) To recover under the 
abandoned property act, the proof of 
the ownership of the property must 
be made by legal and competent tes- 
timony sufficient to at least equal 
that necessary to sustain an action of 
trespass or trover. Bond v. U. S., 2 
Ct.Cl. 529. (2) An@ in order for-a 
claimant under the act, who resided 
within the rebel lines,during the war, 
to recover, there must be direct and 
positive proof of his loyalty, under 
the statute, which provided that resi- 
dence within the rebel lines during 
the rebellion should be prima facie 
evidence that such person gave aid 
and comfort to the rebellion. Dothage 
v. U. S., 4 Ct.Cl. 208. (3) However, 
very slight evidence of loyalty was 
sufficient, where the claim under the 
abandoned or captured property act 
was by a colored person. Thomas v. 
U. S., 3 Ct.Cl 52. (4): Evidence of 
loyalty held sufficient to support a 
recovery under the act. Hall v. U. S., 
Me Ctl. 14383; Backer eV. UniSin57 Cte 
@l. 551; Nugent-v. U. S.,.6 Ct.Cl. 305; 
Kaldufl we WU. S., <6 (Ct-Cl. -2503 Potter, 
Wee. S..ns, CE Cl: 3903, Hudnall <vaUeS;, 
Ou Cle 294%  Pitbornsy.- Una 5.38rC UCL. 
CO 2 Clarksv.~Uiw SS. 6. Ct.Gls 7228 >, d= 
es Vie Wes io, Ot. Cl179: Hancock 

1G2S.,) 3 Ct.Cl. 2 ere Koester y. Gs 
3 Ct Cl; 95s Graver v. U. Sap or Ct: Cl. 
Sor /Reilst vy. U. Six 3 .CtCL 61; Foley 
Weel tos a ChLCL+ 53), (5) Bvidence held 
ee to prove loyalty. Austin 

WaS:, 25.Cicl, 487 -fafi +57S.Ct- 167, 
155 WS: 417, 39 L.Ed. 206, 30 Ct.Cl. 
484]; Witkowski v. U. S., 6 Ct.Cl. 406; 
Fisher w.,U.0S:, 6 Ct.€l. 935; Patter- 
son y. U. S., 6 Ct.Cl. 40; Zellner v. 
Wais:, <4 Ct.Cl. 480 [mandamus gr 19 


Wall. 244, 19 L.Ed. 665]; Lowry v. 
US.,. 49Ct.El,. 37,75. Donnelly -y. .U.-S:, 
3 Ct.Cl. 276. (6) Evidence held suffi- 


cient to prove or show capture of the 
property. See Willis v. U. S., 6 Ct.Cl. 
885; (Habersham wv. U. .S., 4 Ct.Cl. 
433. (7) Evidence held to show that 
the net proceeds of claimant’s prop- 
erty reached the treasury. MHoliand 
v. U. S., 4 Ct.Cl. 465. (8) Evidence 
held sufficient to show ownership of 
property by claimant. Boyd v. U. S., 
SeCt.Cla 41959 Kilduff v..U..S,, 6. Ct.Cl. 
250; Dait v. U.S.5-4,Ct:Cl. 579. (9) 
Evidence held sufficient to establish 
the claim generally. Hayes v. U. S., 
4 Ct.Cl. 489. (10) The reports and ac- 
counts of the treasury agents who 
seized or transmitted captured prop- 
erty are not conclusive as to the title 
or ownership, nor as to the sources 
whence it was derived. Sharp v. U. 
S., 12 Ct.Cl. 688. (11) Evidence held 
insufficient to prove or show that the 
proceéds of the property were con- 


UNITED STATES 


hearing of it.°6 


structively in the treasury (Ross 
Wes 92) Oss, 2el, 20 lo bids 70%. tt ct 
Cl, 343 [rev 10 Ct. Cl. 424]; Pharis A 
U27S5 16 Ct. Cl.501; (Conesv..U.aSy 
Ct.Cl. 329), (12) or that the govern- 
ment received the money (Pharis v. 
WMS 5 Al 6 CL Cl5 Oe). 


26. See cases infra this note. 


[a] Proof under French Spoliation 
Act.—Under the French Spoliation 
Act, requiring that the court of 
claims shall determine the “present 
ownership of such claims,’ present 
ownership will not be proved by the 
mere production of letters of admin- 
istration upon the estate of a person 
alleged to be entitled to recover for 
a spoliation; the administrator must 
show that his intestate was the per- 
son who suffered the loss at the time 


giles en The Ship Betsey, 23 Ct.Cl. 
27. See cases infra this note. 


[a] Illustrations.—(1) Evidence 
held sufficient to warrant finding of 
value of probable catch on sealing 
voyage unlawfully interrupted by the 
United States. Whitelaw v. U. S., 9 
F.(2d) 103. (2) Evidence held to sup- 
port finding that sealing vessel in- 
tended to enter Bering Sea, and would 


have done so but for. president’s 
warning proclamation. U.S. v. Cun- 
ningham, 28 F.(2d) 865. (3) Evi- 


dence in suit for damages for govern- 
ment’s interference with sealing voy- 
age sustained finding that crew were 
employees, and not cotenants of ves- 
sel. U. S. v. Peterson, 28 F.(2d) 29. 
(4) Evidence sustained finding that 
United -States interfered with fur 
seal hunting voyage of schooner in 
Bering Sea, entitling owners to dam- 
ages. U. S. v. Peterson, 28 F.(2d) 
669. (5) Evidence held to require 
finding that sealing voyages in Bering 
Sea were effectually interfered with, 
where, after warning, vessels went 
elsewhere. Bird v. U. S., 24 F.(2d) 
933. (6) Evidence held insufficient 
to establish that vessel had undertak- 
en voyage to Bering Sea for hunting 
of seals, warranting claim for gov- 
ernment interference. Pacific Hunt- 
ing & Fishing Co. v. U. S., 33 F.(2d) 
241. 


Zor ONION peace sO. Va gle isa OL 
CLC Us 


[a] Thus (1) where cars were con- 
signed to contractor, government’s 
liability for demurrage must be prov- 
ed. * Union Pacis Ri icot ve UU. eSt bt 
Ct.Cl. 767. (2) And plaintiff must 
prove written notice given under av- 
erage demurrage agreement, or that 
special agreement was complied with. 
Union Pac. R. Co. v. U. S., supra. 


29. U.S. v. Geise, 56 F.(2d) 583. 


[a] Proof required. — Without 
proving time when defalcating army 
officer received moneys, government 
could not recover interest authorized 


Nonproduction of document. 
of a treasury draft in favor of claimant’s testator 
was sufficiently accounted for by proof of its theft 
seventeen years prior and the fact of never since 


[§ 205] N. Trial.37 
trial,?® apply in actions in which the United States 
is a party,®® and an act which lays down general 
rules of procedure in civil actions applies to actions 
in which the government is a party, although it is 
not expressly named therein.*°® 
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the Emergency Fleet Corporation is an assertion that 
the property belonged to the United States.*® 


The nonproduction 


The general rules as to 


Thus, questions of 


py meniote. U. S. v. Geise, 56 F.(2d) 


30. See cases infra this note. 


[a] Tlustrations.—(1) Contractor, 
complying with contract, but dissent- 
ing to price named, must prove fair 
and just compensation to recover 
from government. Penn Chemical Co. 
VarU. (S3463" COCK 155 @), Claimant 
must establish not only loss, but 
amount of damage, by reason of un- 
lawful interference with sealing voy- 
age by United States. Whitelaw v. U. 
S495. (2d)a103; 


31. Choctaw Nation y. U. S., 7 
S.Ct. 75219) U.S:51,' 302 L. Eds 306,722 
Ct.cl. 476. 


[a] Statement of rule.—An award 
of the senate, although not binding 
on the court, should not be entirely 
disregarded, but should be considered 
as prima facie establishing the validi- 
ty of the claim thereby adjudged, 
leaving the award open to attack by 
the government, both on such grounds 
as ordinarily will invalidate awards, 
and on the ground of being unsup- 
ported by proof, or unjust and un- 
fair, in view of all the circumstances, 
on which questions the burden of 
proof would be on the government. 
Choctaw Nation v. U. S., 7 S.Ct. 75, 
119 U.S. 1, 30 L.Ed. 306, 22 Ct.Cl. 476. 


32. Solomon v. U. S., 19 Wall. (U. 
S527, 9) -CrGl., 645 > McCannibvsntianss, 
18 Ct.Cl. 445. 


[a] Woucher by one notoriously 
acting as agent or officer.—Where it 
is shown that a person notoriously 
acts as an agent or officer of the gov- 
ernment about the duties connected 
with his station, under the observa- 
tion of his superiors, and recognized 
by them, the government, receiying 
the benefit of his services without ob- 
jection, should not dispute his vouch- 
ers, but these, when given within the 
scope of his ordinary duties, should 
be prima facie evidence that their 
statements are true. Parish v. U. S., 
2 CHCl 4h 


33. Weed v. U. S, 82 F. 414. 
84 Tenney v. U. S., 10 Ct.Cl. 269. 


[a] Sufficiency of evidence to show 
approval.—The fact that a command- 
ing officer knew of a contract being 
awarded to a party and then approved 
vouchers issued under and referring 
in terms to it is sufficient evidence of 
such approval, Tenney v. U.S., 10 Ct. 
Cl 209. 


35. U.S. v. Skinner & Eddy Corp., 
5 F.(2a) 708. 
36. Wayne v. U. S., 26 Ct.Cl. 274. 


37. In court of claims in general 
see Federal Courts § 409. 


38. See Trial 64 C.J. p 1. 
39. See cases infra this section. 
40. Green v. U. S., 9 Wall. (U.S.) 


655, 19 L.Ed. 806. 
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faet are for the jury and questions of law for the 
the judge is made the 
In all cases where a 
discretion is confided to the head of a department of 
to allow or disallow 
public officer, a court and jury have the same dis- 
when it comes before them 
but 
has had the approval of the head of a department, 
and which has been submitted to the court of elaims 
facts 
both parties, eannot be reopened for the purpose of 
argument on the same evidence that was before them, 
without showing fraud, collusion, or manifest mis- 
Under some stat- 
it is the duty of 
the court to eause a written opinion to be filed in 
the ease, setting forth the specifie findings 
facts therein and the conclusions of the 


ys unless by statute*? 
as well as law.*§ 


court 
trier of fact 


the government, 


eretion over the charge, 
for revision and examination;** 


on a written stipulation of the 


take apparent on the reeord.*® 
utes*® such as the Tucker Act#? 


court of the 


41. UU. Sov. Patrick, 78 FE. 800, 20 
GGA. 11 Terror: dismerls: S.Ct. 949, 
42 L.Ed. 1216, and foll U. S. v. Gil- 
more, 7 Wall. 491, 495, 19 L.Ed. 282]. 


fa] Application of rule.—Under 
statute, which provides that, in ac- 
tions by the United States against 
individuals, no credits shall be al- 
lowed except such as have been pre- 
sented to and disallowed by the ac- 
counting officers of the treasury, it 
was the duty of the court, and not 
of the jury, to determine whether or 
not such a claim had been presented 
and disallowed, so as to authorize it 
to be admitted on the trial. U. S. 
vi Patrick, 73. F. 800, 20 CCA. 11 [ere 
ror dism.18 S.Ct. 949, 42 L.Ed. 1216, 
and foll U. S. v. Gilmore, 7 Wall. 491. 


495, 19 L.Ed. 282) 
42. See statutory provisions. 
4S. Torrey v. U. S., 42 F. 207. 
fa] Statute constrned.—Where an 


action to recover a balance on a con- 
tract is brought under the statute 
providing that the circuit courts shall 
have concurrent juris sdiction with the 
court of claims in certain cases 
against the United States, and that 
the judge shall be the trier of the 
facts in such cases, the question ot 
the right of parties to a trial by jury 
is not involved. Torrey v. U. S., 42 
FE. 207. 


Judges of court of claims as triers 
of fact generally see Federal Courts § 
409.2 


44. U.S. Vv. 
15,015, Gilp. 356. 


Duval, 25 F.Cas.No. 


450 “Wynni Vv. UL S.029 (Cuel 15. 
46. See statutory provisions. 
47. 24 U.S. St, at L. 505, c 359. 


48. Hyams v. U. S., 139 F. 997 [aft 
VAGmh Ve towerG ©. GYA.\ basis. U.. Sigcv. 
Stratton, 88 EF. 54, 31 C.C.A. 384. 


[a] Sufficiency of finding.—In a 
suit by a United States commissicner 
to recover for fees, a finding that he 
has rendered services as follows: 
“Charges for per diems for taking 
bail under capias, ete., $150.00," is 
insufficient, because it cannot be in- 
ferred therefrom what the charges 
are for. U.S. v. Stratton, 88 I. 54, 31 
C.C.A. 384. 

49. Interest see infra § 208. 


50. BOSS ve U. Si) 63) BL 989," 4 
CYC LAL LS Boudinot v. U. S., 18 Ct. 
CLAVEGs Wilder Vv. Uc Se Ch Cl. 528; 
Field v. U. S., 16 Ct.Cl. 434. See also 
cases infra "this section. 
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a charge of a 
under 


a ease which 


agreed on by 


by the 
made ;°8 


[a]. Damages to Indians.—The 
question of damages sulfered by In- 
dians, coming into court under a spe- 
cial jurisdictional act > must be deter- 
mined upon the same legal principles 
which appertain to controversies be- 
tween individuals, Chippewas Mille 
Lac Band v. U. S., 46 Ct.Cl. 424. 


51. See cases infra this note. 
[a] Tllustrations. — (1) Where 


property captured at a certain point 
came forward by three different trans- 
ports, at three distinct times, and 
the net proceeds of each cargo could 
be severally ascertained, the damages 
must be restricted to the net proceeds 
of each specific cargo, and it was not 
sufficient to report only a general av- 
erage of all the property captured at 
that point. De Bebian v. U. S., 6 Ct. 


Cl. 37 (2) A claimant, alleging a 
certain quantity of cotton to have 


been captured, must be limited to that 
quantity in estimating his recovery. 
soyd v. U. S., 9 Ct.Cl. 419. (38) Where 
the captured property of different 
owners was intermingled and the 
identity lost, each owner conld recov- 
er only out of the common fund de- 
rived from the mass, and must con- 
tribute to losses in the same propor- 


tion that they co.tributed to the 
mass. Boyd v. U. S., supra. (4) 
Where there was a discrepancy of 


proof between the amount of prop- 
erty stored by claimants and the 
amount captured by defendants, judg- 
ment would be for the less amount. 
Mintz iv. UL Shee CucGieards 005) Amd 
where the claimant alleged the loss 
of five bales of cotton, but the proof 
showed only four as coming to the 
possession of the treasury agents, 
judgment would be for the “net pro- 
ceeds” of the four bales. Rudolph v. 


Ul S58 CUGClassse: 
52. See cases infra this note. 
fa] Thus (1) where a vessel was 


burned by a French cruiser, the own- 
er is entitled to two thirds of the 
full freight as damages, that being 
the general rule of commercial usage. 
Hooper vy. U. S., 22 Ct.Cl. 408. Q) 
Similarly, where a captured vessel 
condemned as lawful prize by the 
French was bought in by the master 
for the owners at a trifling cost, but 
the insurers paid thereon an amount 
much in excess of the real loss, the 
actual loss of the owners measured 
the liability of France, and the re- 
covery of the insurers must be lim- 
ited to the money paid for buying in 
the vessel, plus the freight earnings 
and demurrage, and the insurers 
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court on all questions of law involved in the ease, 
and to render judgment thereon.*® 


[§ 206] O. Damages.*® 
of recovery and damages, actions by t and against the 
United States,°® as for example actions on claims 
the abandoned or captured property aect>t 
or for the recovery for French spoliation®? are gov- 
erned by the same general rules as actions between 
individuals,°* unless, as is sometimes done, congress 
by statute®* prescribes the measure of recovery upon 
ccrtain claims or classes of claims, in which ease re- 
covery must be according to the statute.®® 
claimant suing for 
ernment eannot, 
speculative®® or prospeetive®’ profits, but he may re- 
cover such profits as are capable of a definite ascer- 
tainment and must have been within the contempla- 
tion of the parties at the time the contract was 
and all actual damages incurred because 


As regards the amount 


Thus 
a breach of contract by the gov- 


as a general rule, recover mere 


could not recover more, although they 

paid the owners the full value of the 

pee The Brig Hiram, 28° Ctck 
53. See Damages 17 C.J. p 699. 


54 See statutory provisions, 
55. See cases infra this note 
{a] Thus where a statute author- 


izes damages against the government 
for the wrongful seizure of a ves- 
sel, but provides that the damages 
shall “only include detention, deteri- 
oration, and actual expenditures, but 
excluding all damages for loss of 
market or breaking up a voyage,” 
owners .of a Vessel seized cannot re- 
cover demurrage, for the court will 
treat the vessel as so much capital 
on allowing damages under the head 
of “detention” instead of as a freight- 
earning vessel. Forbes v. U. S., 10 Ct. 
Cl. 248. 

{b] Mowever, (1) where an act of 
congress materially changed the con- 
ditions of a contract, but authorized 
the contractor to sue the United 
States for the purpose of determining 
the question of any liability on its 
part in consequence of such changes, 
and directed the court, in case it 
found a liability to exist, to ascertain 
the amount and necessary cost and 
expenditures “reasonably required to 
be incurred in making the changes” 
directed, this gave no right to recover 
the amount of damages for which the 
company became liable by reason of 
the breach of a contract with a third 
party for furnishing stones, which 
breach was a necessary result of a 
change in the ee Newport, etc., 
Bridge Co. v. U. 18 F.Cas.No. 10,186 
[aff 105 U.S. io. 26 L.Ed. 1143] (Mil- 
ler, Bradley, and Field, JJ., dis.). (2) 
Where an act transmits a claim 
against government for its use of 
claimant’s patented invention to the 
court of claims, with directions “to 
award judgment thereon as the merits 
of the case may demand, according to 
its value to the Government during 
the existence of such patent,’”’ the 
said act should not be literally con- 
strued, as entitling the claimant to 
damages other than such as he might 
recover against a private individual 
ina like case. Talbert v. U. S., 25 Ct. 
Cl. 141 [aff 15 S.Ct. 4, 155 U.S: 45) 38 


L.Ed. 64, 30 Ct.Cl. 479]. 

56. U.S. v. McKee, 97 U.S. 233, 24 
LBs 914.513 Ceck 531. 

57. Boudinot v. U. S., 18 Ct.Cl. 716: 

58 Myerle v. U. S., 31 Ct.ch 105; 
Field v. U. Seon Cl. 434, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


eg * 


dat 
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of the government’s breach.5® If the government 
authorizes suit against it to recover damages caused 
by its acts, and subsequently but after suit brought, 
repeals the statute authorizing suit against it, the 
recovery in such suit is limited to the time during 
which the consent to sue existed, and cannot include 
damages sustained after the enactment of the re- 
pealing statute.°° The rule for the measure of dam- 
ages for the temporary occupation of land by the 
United States government is the value of such tempo- 
rary occupancy at the time of entry, as though the 
claimant had leased and the government had rented 
the premises, °? and the damages which may be re- 
covered in an action of trespass do not measure the 
compensation for such use and oe¢cupation,®? since 
the United States is not liable for the illegal acts 
or omissions of its officers or agents.°* Where the 
government’s agents illegally sold a person’s prop- 
erty and applied all the proceeds to the payment of 
a fine illegally imposed on him, the measure of dam- 
ages was not the value of the property but the mon- 
ey paid over to and held by the government.*# 


[§ 207] P. Findings, and Judgment and Enforce- 
ment Thereof—l. Findings.®®> In the court of 
claims it is the court’s duty to make findings of the 
facts established by the evidence, and a separate 
statement of the conclusions of law upon the facts 
so found.®® 


[§ 208] 2. Judgment.®7 
may be said as a general rule that 


As regards judgements, it 
when the United 


R 59: panen Vv. Ly a ra eS a 63. See supra § 138. 
pos, td. (635,15 ChCy 4 Fash é 
New York & P. B.S. S. Co, 197 F.| 6 Devlin v. U. S., 


995 [rev on other grounds 206 F. 443, 
194 °C.CLA, 82515 W. A. Merson. Hay. 66. 
Corry. Sy Gil Cticly 334; 


UNITED STATES 


Generally see Judgments § 85. 
See Federal Courts § 412. [b] 
67. Judgments Fonerally see Judg- 
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States voluntarily becomes a suitor, it stands upon 
the same footing as private individuals.°* Thus, a 
judgment may be rendered against it®® and it can- 
not have relief which it would be inequitable to 
erant against an individual.7° Furthermore, the 
United States, by not appealing from the judgment 
of the court of claims, is estopped from interposing 
the same defense in a subsequent action by the same 
party involving the same issue;*? and although cas- 
es may arise in the court of claims where the mis- 
take, error, or negligence of an officer charged with 
the defense of the government is so serious and 
palpable that it would be an injustice to allow the 
judgment to stand, where a case has been carefully 
prepared, argued, and considered, the resulting judg- 
ment will be set aside only where the fraud, wrong, 
or injustice complained of is established beyond a 
reasonable doubt.7? While the United States may 
sue in the court of its own choice,*? it is bound by 
the decree.*4 


Interest on damages or decree.7® Since interest 
cannot be claimed as against the United States in 
the absence of a statute or contract providing for 
interest,“® no judgment may be rendered against 
the United States ‘for interest’? except by congres- 
sional warrant.7® 


The Suits in Admiralty Act provides that a de- 
cree for a money judgment may include interest at 
the rate of four per centum or any higher rate stipu- 
lated in any contract,7® and the court may, in its 


conelusive as to all questions which 
were or might have been properly 
considered or decided by the court. 
VU. S. v. Moore, 10 D.C. 226. 


12 2Ct.CL. 266; 


Accounting officers bound.— 
The accounting officers of the ‘govern- 


{a] Applications of rule.— (1)! ments 33 CJ. p 10 ment, in subsequent settlement with 
Damage recoverable’ for govern- Pp plaintiff. are also bound by the judg- 
ment’s breach of contract to purchase Judgment in pene in federal] went Meigs v. U. S., 20 Ct.Cl. 181 
Jinters was difference in contract | court: 2 » U.S.) -Cl. t 
price and expenses for storage and/ tn general see Federal Courts § 154. {c] Ox other hand the relator ina 


handling. Hazelhurst Oil Mill & Fer- 
tiulizery GOs. Vs) (U.q- Say 22) (20) 331. 
(2) Crew’s compensation held not 
deductible from gross probable in- 


In court of claims generally see Fed- 
eral Courts §§ 413-427. 


qui tam action is equally concluded 
by a judgment in the court of claims’ 


come in fixing damages for interfer- 
ence with sealing. U. S. v. Laflin, 24 
¥F.(2d) 683. (3) In an action against 
the United States under statute for 
wrongful interruption of sealing voy- 
age, plaintiff was entitled to attor- 
ney’s fees, court costs, expenditures 
connected with the vessel, transporta- 
tion and hotel expenses, and crew’s 
living expenses. Whitelaw v. U. &., 
9 F.(2d) 108. 


[b] However, damages for govern- 
ment’s delay in furnishing materials 
must relate to contract in suit. Har- 
ris Structural Steel Co. v. U. S., 61 
Ct.Cl. 339. 


60. Paine Lumber Co. v. U. S., 55 
F. 854. 


GI. Peper v. (U:0S.; 
Waters v. U. S.,°4 Ct-Cl. 
BOM Vey Ue see, Ctel. 9391: 


[a]. In such case where a hotel 
was taken for use as a military hos- 
pital, it was held that property taken 
for the use of the army should be 
deemed taken under an implied con- 
tract, and that rent under an implied 
lease, when the government has tak- 
en forcible possession of property, 
like the consideration in all implied 
contracts, is the fair value of the 
Phy saben: Waters v. U. S., 4 Ct. 
Cl, 389. 


OHH Ct. CL wt les 
389; John- 


G2 ope Ve Ue s.c6 UC). 11, 


68. See cases infra this section. 


69. U.S. v. Wooten, 
See also Federal Courts § 413. 


[a] Set-off in government’s suit.— 
Though district court could not enter 
judgment against government suing 
for overpayments, on claim of set- 
off~ it could judicially ascertain 
amount due defendant. U.S. v. Skin- 
ner & Fddy Corporation, 28 F.(2d) 
873 [mod 35 F.(2d) 889 (cert dism 
50 S.Ct. 248, 281 U.S. 770, 74 L.Ed. 
1196) Iie 


70. U.S. v. Debell, 227 F. 775, 142 
CCAS 2595) Ul S.rv. alint,25. BeCas. 
No. 15,121, 4 Sawy. 42 [aff 98 U.S. 61, 
25 L.Ed. 93]. 


[a] Thus a court of equity may 
condition its grant of relief to the 
United States by such requirements 
as may be just and equitable, al- 
though those requirements may not 
be enforceable in any other way. U. 
S. v. Debell, 227 F. 775, 142 C.C.A. 
299. 


Wis MelesitviasU.es:, 20 CEC, 13a. 


fa] Thus where a claim against 
the United States was referred by the 
secretary of war to the court of 
claims, a judgment rendered thereon 
on the merits in favor of the claim- 
ants, from which no appeal has been 
taken, and without a motion for a new 
trial having been made, is final and 


against the United States. U. S. v. 
Moore, 10 D.C. 226. 
40 F.(2da) 882. 72.0 Gorham), Vib Us SoZ 9 LCE. Chaz 


[aff 17 S.Ct. 382, 165 U.S. 316, 41 L. 
Ed. 729, 32 Ct.Cl. 621]. ¢ 


[a] Under this rule a mere dif- 
ference of view of the case taken 
by new counsel for the government 
is not sufficient. Gorham VenU- aes 
29) CLClaoielaty ies. Crass 2yn koo U.S. 
316, 41, L.Hd. 729, 32 Ct:el 621). 


73. Pioneer Irr. Dist. v. American 
Ditch Ass’n, 1 P.(2d) 196, 50 Idaho 
nee See also supra §§ 175, 192, 

74 Pioneer Irr. Dist. v. American 
eee Ass’n, 1 P.(2d) 196, 50 Idaho 

75. See Damages §§ 136-149. 

76. See supra § 155. 

77. U.S. ex rel. Angarica v. Bay- 


ard, 8 S.Ct. 1156, 127 U.S. 251, 32° L.Ed. 
159; Harvey v. “0s S$, 5 S.Ct. 465, 113 
U.S. 243, 28 L.Ed. 987, 20 CtCl. 529; 
Tillson v. U. S., 100 U.S. 46, 25 L.Ed. 
543; 15-Ct.Cl. 618. 


78. Boston Sand & Gravel Co. v. 
(Ons Oot OS CUO 2 ac (Om ES Amal a eiomlis 
Ed. 170: The Commonwealth, 297 
651. See also Interest § 80; Judg- 
ments § 137. 


79. Act March 9, 1920 (41 U. S. St. 
at L. 526 c 95 § 8; 46 USCA § 7438). 
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diseretion,®® allow interest on the damages,®! from 
the date as of which damages are awarded,®*? but 
a rate in excess of the rate so prescribed may not 
properly be awarded.§’ The limitation on the rate 
of interest does not, however, apply to an action 
at law against a government owned corporation,** 
nor to the interest recoverable by the United States.*°® 


Enforcement.8* Under statute®™ a judgment in 
favor of the United States may be made the basis 
of an execution running in a state and district other 
than that in which the judgment was rendered.** 
According to the later rule, a state statute limiting 
the time for the issuance of execution is binding, 
with respect to Judgments recovered by the United 
States,8® although an earlier case held that fed- 
eral statutes controlled in the matter of satisfying 
purely governmental judgments.°° The principle 
of the common law, that a man’s property shall not 
be taken twice in execution for the same cause is 
as appheable to the United States as to other eredi- 
tors. 


Preventing enforcement. Where a judgment for 


UNITED STATES 


bs et 


[§§ 208-210 


the United States was entered without jurisdiction, 
the invalidity of the process to enforce it could be 
determined without the government as a party; 
put where the court had jurisdiction, the government 
was a necessary party to’ a suit to restrain the en- 
forcement of its judgment. 


Overpayments on judgment. The government can- 
not recover overpayments on judgment by errors em- 
bodied in legislation, overpayments being made by 
direction of congress.°* 

[§ 209] Q. Appeal and Error.°® As regards ap- 
peals, the United States is not a favored litigant, 
but ordinarily stands on the same plane as other 
parties.°® It has the right to appeal from judgments 
against it, an appeal lying from the court of claims 
to the United States supreme court,®? and an ap- 
peal was ‘also allowable from the circuit court to 
the circuit court of appeals.°* However, its oppo- 
nent may by statute®® be deprived of such right.! 


_[§ 210] R. Costs.* Ordinarily, the courts will not 
give judgment against the United States for costs 
or expenses*® in the absence of a statutory provi- 


so. U. S. v. Certain Subfreights 
due The Neponset, 4 F.(2d) 1382; 
Middleton v. U. S., 286 F. 548 [mod 
8 F.(2d) 884 (cert den 45 S.Ct. 468, 
267 U.S. 608, 69 L.Ed. 809)]. 


gl. U. S. v. Certain Subfreights 
due The Neponset, 4 F.(2d) 132; Mid- 
dleton v. U. S., 286 F. 548 [mod 3 
F.(2a) 384 (cert den 45 S.Ct. 463, 267 
U.S. 608, 69 L.Ed. 809)]. 


g2. U. S. v. Certain Subfreights 
due The Neponset, 4 F.(2d) 132; Mid- 
dleton v. U. S., 286 F. 548 [mod 32 F. 
(2d) 384 (cert den 45 S.Ct. 4638, 267 
U.S. 603, 69 L.Ed. 809)]. 


83. Baltic Cotton Co. v. U. S., 50 
F.(2d) 257 [aff 55 F.(2d) 568]; Smith 
v. ‘U. S.’ Shipping Board Emergency 
Fleet Corp., 26 I'.(2d) 337 [cert den 
49: S.Ct. 29, 278 U.S) 628, 73 L.Ed. 
547]; The Bascobal, 295 F. 299. 


[a] Rule applied to a decree in a 
suit against a privately owned ves- 
sel not in the possession of the United 
States, in which the United States 
has appeared and assumed liability 
for any decree which might be ren- 
dered under Suits in Admiralty Act 
§ 4 (46 USCA § 744). The Bascobal, 
295 BH. 299. 

84 U. S. Shipping 
gency Fleet Corporation v. 
Star Flour Mills, 12 F.(2d) 9. 


85. The Comus, 19 FE.(2d) 774 
(awarding interest at six per cent, 
though there was a cross libel on 
which the adverse party recovered 
only the statutory interest). 


Board Emer- 
Texas 


86. Generally see Executions 23 
CniaDEsols 

87. See U. S. Rev. St. § 986 (28 
USCA § 839). 


88. Pierce v. U. S., 41 S.Ct. 365, 
255 U.S. 398, 65 L.Ed. 697 [mod: 257 
BR, 514, 171 C.C\AL 1 (reh den: 260°F. 
158, 171 C.C.A. 194) and cert den 40 
S.Ct. 15, 250 U.S. 6%0, 638 L.Ed. 1199]. 


89. Custer v. McCutcheon, 51 S.Ct. 
530, 283 U.S.-514, 75 L.Ed. 1239 [rev 
41 F.(2d) 354]. 


90. Villescas v. Arizona Copper 
Co., 179 P. 968, 20 Ariz. 268. 


[a] State statute not applicable.— 
Statute providing that no execution 
shall be issued upon any judgment 
after the expiration of five years 
from the date of its rendition and 
entry, unless such judgment be re- 


yor 3 C.J. p 256; 


vived, does not apply to judgment in 
favor of the United States in its gov- 
ernmental capacity, since , federal 
statutes control in the matter of 
satisfying purely governmental judg- 
ments. Villescas vy. Arizona Copper 
Co:, 179 PB: 963; 20 Ariz. 268. 


91. U.S. v. Watkins, 28 F.Cas,No. 
16,650, 4 Cranch C.C. 271. 


fa] Thus under the statute pro- 
viding for the reimbursement of per- 
sons who lost their lands by direct 
tax-sales during the Civil War, the 
government holds the funds appro- 
priated, as trustee for the legal own- 
er, and, after paying to an alleged 
owner under pressure of a judgment, 
eannot be compelled to pay a second 
time to a second claimant. Hogarth 
Veo Us sy 0. Ct Clies465 


92. Buckley v. U. S., 196 F. 429. 
93. Buckley v. U. S., supra. 


94. Cherokee Nation v. U. S., 46 
S.Ct. 428, 270 U.S. 476, 70 L.Ed. 694 
[aff 59 Ct.Cl. 862]. 


95. Generally see Appeal and Er- 
Federal Courts §§ 
200-324. 


Bond on appeal see Appeal and Dr- 
ror § 1140 et seq. 


Right of review see Appeal and Hr- 
ror § 526. 


96. Davis v. Wilkins, 90 So. 180, 
127 Miss. 490 [overr motion 88. So. 
720). 

97. Schaumburg v. U. S., 103 U.S. 
667, 26 L.Ed. 599. See Federal Courts 
§ 1272, 

98. Butt sy. UvS., 1265R. 704: SUS: 
Vv. Ady wur6 Bh) $5957 22 GCA Zao 


U. Sy ve Koreman, 48° P9255 Oki 


{a] ime for taking appeal.—The 
provision of the act creating the cir- 
cuit court of appeals, that no appeal 
or writ of error by which any order, 
judgment, or decree may be reviewed 
in such court shall be taken or sued 
out except within six months after 
the entry of the order, judgment, 
or decree sought to be reviewed, ap- 
plies to suits on claims against the 
United States brought in the circuit 
court under statute, and the court 
has no power to allow an appeal 
therein ‘by the United States after 
the expiration of six months from the 
entry of the decree. Butt v. U. S., 126 


BF. 794. 


[b] Necessity of exceptions.—On 
appeal from a judgment of the cir- 
euit court rendered in a suit against 
the United States under the act of 
congress of March 3, 1887, the ques- 
tion whether the findings of fact of 
the lower court support its conclu- 
sions of law may be reviewed on 
seasonable assignments of error, 
without exceptions having been tak- 
ou Us SaveAdy2.76 B35 9) 22 1Ciewne 

99. See statutory provisions. 

Ais In re Pargoud’s Appeal, 4 Ct.Cl. 


{a] Abandoned property act.—In 
cases arising under the abandoned or 
captured property act of 1863, the 
claimant has no appeal to the supreme 
Co ha In re Pargoud’s Appeal, 4 Ct. 


2. Generally see Costs 15 C.J. p 1. 


atte in criminal-cases see Costs § 


Security for costs see Costs § 489. 


3 Stanley yv. Schwalby, 16 S.Ct. 
754, 162 U.S. 255, 40 L.Ed. 960 [rev 
29 S.W. 90, 8 Tex.Civ.App. 679, aff 
30 S.W. 435, 87 Tex. 604]; U. Siow 
Boyd, 5 How. (U.S.) 29, 12 L.Ed. 36; 
U. S. v. Ringgold, 8 Pet. (U.S.) 150, 
8 L.Ed. 899; The Antelope, 12 Wheat. 
(U.S.) 6 L.Ed.) 723+) Uners 


; ss 
73, 2 L.Ed. 


[a] Illustrations in general.—(1) 
Where, in a suit by the government, 
a demurrer to the complaint is sus- 
tained, and judgment entered dis- 
missing the suit, costs are not to be 
allowed against the government. U. 
S. v. Dunbar, 83 FE. 151, 27 CiG.A. 488, 
(2) The United States, suing to set 
aside sales of enemy-owned patents 
by Alien Property Custodian, held 
not taxable with costs, notwithstand- 
ing equity rule 50, and consent of 
counsel that certain 
were to be taxed as costs. U. S. v. 
Chemical Foundation, 47 S.Ct. 1, 272 
UsSi) 1 WL Wdz one lsfimod ssa. Cap 
191, aff 294 F. 300]. (3) Where the 
United States sought to establish a 
trust in a fund obtained from it 
through fraud, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


expenditures — 


Se fre > » 


and L. intefvened | 


§ 210) 


sion‘ directly authorizing it,5 or sometimes in case of 


an agreement by the government.® 


ever, has been so relaxed in some cases as to allow in 
cases in which the United States is sued the taxing of 
costs in favor of plaintiff for actual witnesses’ and 
On the other hand, unsuccessful de- 


clerks’ fees.? 
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claiming that the fund was held to 
secure him against liability upon a 
bail bond and that he was a purchas- 
er without notice of the rights of the 
United States, and it was determined 
that the fund was primarily security 
to him against such liability, he was 
not entitled to reimbursement from 
the fund for his expenses in establish- 
ing and protecting the trust in his 
favor, on the theory that the rights 
of the United States were inferior to 
his, as this would impose on the own- 
er of the fund charges of a kind that 
the United States never pays, and 
charges for protecting the fund not 
for, but against, the United States. 
Leary v. U. S., 40 S.Ct. 446, 253 U.S. 
94, 64 L.Ed. 798 [aff 257 F. 246, 168 C. 
GPA. 330]. 


{b] Action for damages.—Costs 
may not be awarded against United 
States in action against government 
for damages. O’Boyle v. U. S., 49 F. 
ce 273 [recalling mandate 47 F.(2d) 


. 


[ec] Condemnation proceeding.— 
District court held not authorized to 
enter judgment against United States 
for costs in condemnation proceedings 
thereby. U. S. v. Knowles’ Estate, 
58 F.(2d) 718 [foll U. S. v. Ward, 58 
F.(2d) 1086]. 


[d] On apveal.—(1) United States 
held not judicially chargeable with 
costs of its dismissed appeal. Wet- 
tengel v. Robinson, 150 A. 658, 300 Pa. 
355. (2) In cases appealed from the 
board of general appraisers, under 
statute, neither the cost of the circuit 
court, nor the cost of a subsequent 
appeal to the circuit court of appeals, 
are recoverable against the United 


States. Marine v. Lyon, 62 F. 153, 10 
GECUA, 315. 
{e] Set-off filed in suit by United 


States.—Where the United States is 
plaintiff, and defendant has filed a 
set-off, no judgment can be rendered 
against the government for any costs, 
U. S. v. Warren, 71 P. 685, 12 Okl. 350. 


{f] Suit by director of veterans’ 
bureau.—In a proceeding brought by 
the director of United States Veter- 
ans’ Bureau against the guardian of 
an incompetent veteran, wherein the 
director was unsuccessful, respond- 
ent held not entitled to recover costs. 


ae v. Taft, 241 N.W. 796, 258 Mich. 


{g] But in bankruptcy cases, while 
no costs are recoverable against the 


“United States, a court of bankruptcy, 


as a court of equity, may charge the 
actual expense of litigation on a claim 
recoverable by the United States. In 
re Triangle S. S. Co., 3 F.(2d) 894 
[cert den sub nom. U. S. v. Davidson, 
ae 352, 267 U.S. 597, 69 L.Ed. 
806]. 


{h] Action against alien property 
custodian.—However, the adjudging 
of costs in favor of one suing alien 
property custodian and treasurer of 
United States for return of property 
under Trading with the Enemy Act, 
order being to pay out of funds in- 
volved, was not an adjudication of 
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The rule, how- 


costs against United States. Miller 
v. Clausen, 299 F. 723 [appeal dism 
ies 105, 269 U.S. 595, 70 L.Ed. 


4 See cases infra this note. 


[a] Statement of rule.—(1) Costs 
cannot be assessed against United 
States, in absence of statute directly 
and specifically so authorizing. Ss. 
v. Worley, 50 S.Ct. 291, 281 U.S. 339, 
(4 Las) 88 | Un us, ov. Chemical 
Foundation, 47 S.Ct. Se attey Mbletsceed bapa 
‘L.Ed. 131 [mod 5 F.(2d) 191 (aff 294 
i 300)]; U.S. v. Knowles’ Estate, 58 

F. (2d) 718 [foll U. S. v. Ward, 58 F. 
(2a) 1086]; The Glymont, 56 F.(2d) 
252. (2) Costs ean be awarded 
against the United States only by 
congressional warrant. Preaty i Vs 
Farmers’ Loan & Trust Co., 185 F. 
760, 108 C.C.A. 98 [aff 171 F. 301, and 
171 F. 302]. 


{[b] Applications of rule—(1) A 
party suing the United States cannot 
recover costs unless he shows by the 
act under which he sues that the 
United States has consented to pay 
costs. Marine v. Lyon, 62 F. 153, 10 
CLOeAS 2885. (2) Costs cannot be 
awarded against the United States 
without authority of statute, and 
such authority is not given by the 
act of congress of June 1, 1872, U.S. 
Rev. St. § 914 (28 USCA § 724), nor 
by the act of Aug. 1, 1888, 25 U. S. 
St. at L. 357, c 728 (40 USCA §§ 257, 

258). Carlisle v. Cooper, 64 F. 472, 
12 C.C.A. 285. (3) Costs on appeal to 
federal supreme court, in case in 
which United States is party, should 
not on reversal be granted to United 
States because of supreme court rule, 
giving costs to prevailing party; it 
not applying where United States is 
party. Oregon & C. R: Co. v. U. S., 
87 S.Ct. 443, 243 U.S. 549, 61 L.Ed. 390. 


5. See statutory provisions. 


fa] Costs allowable.—(1) Suits in 
Admiralty Act authorizes recovery of 
costs against United States in suit in 
admiralty brought by United States 
in which set-off is claimed. The 
Pasadena, 55 &.(2d) 51. (2) Costs 
may be allowed against United States 
in a suit against it under Judicial 
Code § 24 (20) (28 USCA § 41 0) 
notwithstanding repeal. [Oi SE 
Cress, 37:S.Ct..380, 243 U.S. 316, 61 L 
Ed. 746. (3) Under statute authoriz- 
inz suit in admiralty against United 
States, providing such suits shall pro- 
ceed according to principles of law 
and rules of practice obtaining in 
like cases between private parties, 
costs of libel in admiralty against 
United States to recover for repairs 
of steamship are recoverable against 
United States, notwithstanding gen- 
eral rule. James Shewan & Sons v. 
WiSy Zo. Ola 2es,a6il U.S. 60, 09 Le 
Ed. 527. 


6. U.S. v. Carter, 30°S.Ct. 515, 217 
U.S. 286, 54 L.Ed. 769, 19 Ann.Cas, 
594. 


[a] Application of rule.—The con- 
dition upon which the United States 
agreed to allowances for counsel fees 
and other expenses out of funds in 


[65 C.J.] 1431 


fendants in a civil suit brought by the United States 
are liable for costs;® and in mandamus proceedings 
against an officer of the United States in his official 
capacity, the fact of his being a public officer will not 
preclude costs being awarded against him personally, 
if he is the unsuccessful party.® 
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court into which the illicit gains of 
its agent had been traced, viz., the 
turning over by the defendants to 
the receiver of all assets which had 
not been theretofore ‘‘bona fide dis- 
posed of by them, and therefore be- 
yond their control,’ was not so violat- 
ed as to defeat the right to such al- 
lowances by the insistence by the de- 
fendants upon a credit for all dis- 
bursements made by them in defense 
of the suit and in the care of the 
property in their hands, and for sums 
retained by them as compensation for 
their services. U.S. v. Carter, 30 S. 
Ct. 515, 21.7 U.S. 286, 54 Bids W69L9 
Fee 594 [aff 172 EF. 1, 96 C.C.A- 


7. -O. Se vi Harmony 13) SiCtec2 7; 
147 U.S. 268, 37 L.Ed. 164. 


8. Pine River Logging, etec., Co. v. 
U.S, 22 SiCE, 9207 186 US. 2795 46) Tas 
Ed. 1164. 


[a] Statement of rule.-—The Unit- 


ed States, when the prevailing party 


plaintiff in an action at law, is en- 
titled to recover costs and disburse- 
ments, usually in conformity to the 
state practice, when no specific pro- 
vision is made therefor by a federal 


statute. U. S. v. Minneapolis, St. P. 
&.S. iS. MY Ry..Co:, 230) as 951s 

{[b] Expenses of federal em- 
ployees.—(1) Under statute, the 


United States, when the prevailing 
party in a suit in a federal court, is 
entitled to tax as costs the necessary 
expenses of a salaried employee tak- 
en away from his place of business 
to attend as a witness for the gov- 
ernment, regardless of the distance 
traveled by him. U.S. v. Southern 
Pacinie Ry (Coy 172: es 909 SPO Ose nCo) 
Statute which provides that “where 
any clerk or other officer of the United 
States is sent away from his place 
of business as a witness for the gov- 
ernment his necessary expenses stat- 
ed in items and sworn to, in going, 
returning and attendance on the court 
shall be audited and paid; but no 
mileage or other compensation in ad- 
dition to his salary shall in any case 
be allowed,” includes officers in the 
military service, and when the United 
States recovers a judgment it is en- 
titled to have included therein as 
costs the necessary expenses of such 
witnesses in lieu of mileage and per 
diem, and it is immaterial whether 
the distance traveled was more or less 
than one hundred miles. U. S. y. 
National Surety Co., 168 F. 314. 


[c] However, the United States as 
prevailing party on one only of a 
number of causes of action alleged 
for violation of statute held not en- 
titled to recover disbursements made 
in connection with the causes of ac- 
tion on which it was defeated. United 


States v. Minneapolis, St. P. & S. S. 
M. Ry. GCo.,/235 BY 951. 
9. Robertsi yy. Ws) S:; App.D.C. 


38 [aff 20 S.Ct. 376, 176 Us. 321, 44 
L.Ed. 443]. 


ate See Bank Note § 1 text and note 


2. See United States § 141. 
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